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COURT  RULES 


BUIiES  OF  PBAOnOE  IN  CHANCEB7  OOUBTS  OF  MIOHZaAlT 


CJhancery  Rule  125.— Wheneyei  the  com- 
plainant In  a  obancei7  suit;  wtierein  Oie 
right  Is,  under  existing  roles  of  law  and 
eauity,  assignable,  sball  baTe  transferred  Us 
Interest  tax  the  snliject-matter  <tf  fha  litiga- 
tion, either  TfAimtaiUy  or  by  process  of  law, 
the  salt  shall  not  ttaerehy  be  abated,  but  the 
transferee  present  Us  petition  to  the 
court  In  wUch  said  salt  Is  pending,  setting 
up  I3ie  taet  of  sndk  transfw,  and  atklng  to 
be  substituted  as  complainant  In  said  salt. 
The  facts.  If  they  do  not  appear  from  the 
records  of  the  contt,  shall  be  verlfled  hj  the 
affidavit  of  the  parly  or  of  some  other  pe» 


scm.  If,  at  the  hearhig.  It  appear  to  th<^ 
court  that  socb  transfer  has  been  made, 
an  order  shall  be  made  sobstltatlng  the  trans- 
feree as  complainant  In  said  snlt.  and  sold 
snit  shall  conttamo  for  the  boieflt  of  sold 
transferee  as  though  no  transfer  had  been 
made.  A  copy  of  the  petition  and  affidavits, 
with  the  usual  notice  of  presenting  the  same, 
shall  be  served  on  the  defendant  or  his  solic- 
itor, and  In  maldng  such  order  the  court 
may.  In  its  discretion,  require  the  tranafeeee 
to  file  security  for  costs. 

Adopted  Mui-cb  9,  ISOa 


BULBS  OF  FBACmOB  IN  GZBOUIT  COTTBTS  OF  HIOHIOAN. 


Circuit  Court  Rule  9.— lu  case  of  service  by 
mall,  such  service  may  be  made  by  putting 
the  notice  or  papers  Into  the  post  office, 
with  postage  prepaid,  directed  to  the  attor- 
ney or  party  at  his  place  of  residence,  to  be 
ascertained  according  to  the  best  informa- 
tion and  belief  of  the  person  makli^  such 
service.  And  in  such  case  the  time  of  serv- 
ice must  be  increased  one  day  for  every  one 
hundred  miles'  distance  between  the  place 
of  deposit  and  tbs  place  of  address. 

As  amended  March  9, 1893. 

Olrcnlt  Court  Rule  107.— Circuit  courts  shall 
have  jurisdiction,  within  their  respective 
counties,  in  all  mandamus  proceedings,  In- 

T.041T.W. 


volvlng  the  action  of  any  officer  or  board  of 
any  county,  township,  city,  or  school  district, 
or  of  the  common  council  of  any  dty  or  vil- 
lage, and  the  action  of  any  private  corpora- 
tion or  officer  or  board  thereof.  Said  clrailt 
courts  shall  also  have  Jurisdiction  to  issue 
writs  of  certiorari  in  all  cases  where  they 
may  now  be  issued  by  the  supreme  court  to 
probate  courts,  circuit  court  commissioners, 
and  justices  of  the  peace,  or  any  corporate 
body  or  officer  thereof.  Writs  of  certiorari 
and  orders  to  show  cause  in  cases  of  man- 
damus shall  he  made  returnable  and  service 
thereof  made  within  such  time  as  the  circuit 
courts  shall  upon  each  application  direct 
Adopted  May  81,  1893. 
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KTATS  T.  HcFETRIXX^lK  «t  at 
(Sivren*  Ooozt  of  WiKooain.    Jtn.  1893.) 

Sun  TsBARBB  — Im-BUiT  OS  Srjkn  Fuvoi— 
rionm  or  Htatb  —  ConBoa.  ov  Foimt— Ix- 

1.  B«fT.  8L  H  102-154*  provide  that  the 
■tate  treaaurer  "iihall  recdve  and  have  cbarse 
of  bU  money  p^d  into  the  atate  treasuir,  and 
dull  pay  out  the  aam*  ma  directed  hy  lawf 
ht  ■halt  girt  bond,  with  inretiea.  ooaditkuied 
for  the  fdthfol  dlschajve  of  the  dotiea  of  hU 
office,  and  that  he  will  aeliver  to  his  mccessor 
all  mooera,  etc,  "beloagioc  to  Us  nid  ^ee," 
and  the  goTenioi  ihaU  exact  an  addltloiiat  bond 
Thenerer  the  funds  Id  the  treuorer'a  haoda  ex- 
cwd  bis  bond.  Section  15T  requires  the  treasor- 
CT  to  enter  la  Ua  ea»h  book  "a  detailed  aocoant 
flf  all  manar  meind  him  and  disboiMd," 
wUch  bodi  he  nniat  deposit  wedclr  ^th  the 
Mt-RtsiT  of  state;  he  shall  "pay  out  of  the 
state  treasury on  detnaod,  on  warranta  drawn 

tbe  aeoRtanr  of  state,  and  "he  shall  pay  no 
man  out  of  the  treasury"  except  in  pursuance 
of  a  uw  anthorixinc  him  to  do  so;  he  shall  re- 
port quarter  yearly  to  the  goTemor  "the  total 
SBDunt  vt  foods  in  the  treasury,  apecifyliiE  of 
vhat  kinds  of  ovrrency  they  coasist;"  he  anall 
Mart  at  stated  times  a  "detailed  statement  of 
tO  nuHiey  received  into  and  paid  out  of  the 
tnasory*^  dnrinc  the  times  specffled.  Section 
IS  provides  thM  the  governor,  at  stated  times, 
■half  see  that  all  "money  s^pearing  1^  the 
booki  of  the  secretary  of  state  and  state  trea»- 
arer  as  bdonglne  to  the  several  funds  is  In  the 
riolts  of  the  treaMUTi"  and  shall  require  any 
defidency  to  be  made  np  by  the  treasurer,  on 
vhose  failure  to  have.  witUn  10  di^s,  "the  full 
lum  *  •  *  In  the  treaatirf ,  the  attorney  gen- 
eral shall  institute  nroceediDKs  to  recover  the 
saaw."  Section  4418  makes  it  prima  facie  evl- 
dmoe  of  embeszlemcnt  if  anj  officer  loans  or  de- 
posits public  moneys  "for  hiR  own  gain,  profit, 
or  advantage,  wltbont  special  authorl^r  and 
he  diaU  'itay  ever,  aa  raqidnd  by  law,  the 
mne  Boneya  received  and  held  by  nbn  by  vir- 
tos  of  his  office,  and  the  wbole  thereof."  ffeld, 
that  the  l^al  title  to  the  public  mon^s  in  the 
hands  of  the  treasnra  Is  In  the  state,  and  not  la 
tbe  treasurer. 

2.  Tbe  state  treasurer,  in  depoattiax  public 
funds  in  banks  In  his  official  capacity,  subject 
only  to  his  t^cial  draft,  and  in  atipolatlng  for 
Interest  thereon,  or  recdving  interest  theretm 
without  such  stipulation,  doea  not  violate  any 
law  of  the  state. 

8.  SnA  interest,  being  an  accretion  to  the 
principal  fond,  belongs  to  die  state,  and  the 
treaaoier  and  fcla  snretiea  are  Vable  tiiezefor  on 
bis  official  bond;  the  condltloii  of  such  bond  be- 
ing that  nld  treasurer  "shall  delirer  over  to  his 
neccaeor  ia  efflee  *  *  *  all  moneye  e  e  « 


bslongior  to  Us  said  efflee,"  and  "faithfully  dto- 

cbarge  the  duties  of  the  wid  office." 

4.  The  treasurer  is  not  required  to  pay  out 
the  Identical  money  received  by  him,  but  on^ 
mon^  of  the  seme  value  and  essential  quali- 
ties, under  Rev.  SL  H  1S2.  44m 

6.  The  treasurer  is  not  required  to  keep,  in 
legal  tender  coin  or  currency,  all  the  pnule 
funds  In  his  hands  la  the  vaults  vt  the  treaa- 
ury.  under  Bev.  St.  {  1S9. 

6.  Sanb.  &  B.  Ann.  St  8  25S,  expreaaly  pro- 
hibits the  investment  of  trust  funds  In  any 
manner  not  autborized  thereby.  Section  100  1^ 
implication  prohibits  the  treasurer  from  making 
investments  of  any  other  funds  without  the  ap- 
proral  of  tbe  governor.  Bdd,  that  making  de- 
posits  of  public  money  111  banks  la  not  an  !a- 
veetmeat  thereof. 

7.  Bev.  St  1878,  1 170,  nravlding  that  the 
salary  of  the  treasurer  shal)  he  "In  full  for  all 
services  rendered  by  him  in  his  official  capadty," 
cuts  ofT  all  fees  and  perquisites  as  effectually 
from  the  date  of  the  enactment  as  tbongh  they 
were  spedfieaUy  pnAiblted  therein. 

Appeal  from  droolt  court,  Dane  oovnty; 
A:  W.  Newman,  Judge. 

Aotion  by  the  State  of  Wisconrin  against 
Edward  a  McKetrldge,  Janwa  A.  MoFet- 
lidge,  John  T.  Smith,  John  8.  Row^  George 
B.  Congdon.  T.  li.  Newton,  Andrew  WfflarO, 
Qcocge  btotena,  J.  J.  Oattlker,  William  Stan- 
ley, fii.  Mariner,  and  Oathartne  Warren,  ad- 
mlnlBtratrlx  of  the  eatate  of  T.  IC  Warran, 
deoeaaed.  Judgment  for  plafartifl.  Deflnd- 
anta  appeaL  Affirmed. 

Tbe  other  faots  fully  appear  In  the  follow- 
ing statement  by  LYON.  O.  X: 

This  action  la  upon  the  official  bond  of  the 
defendant  Bdward  OL  McFetrtdge,  as  state 
troasorer,  during  the  term  oommeuolng  cm 
the  flrat  Monday  In  January.  ISSti.  and  end- 
ing on  the  first  Monday  In  January.  1837,  to 
whidh  office  he  waa  duly  elected  at  the  gm- 
end  election  In  November,  18S4.  It  la  brought 
against  him  and  all  the  surviving  sureties  In 
•ucfa  bond,  11  In  nombw.  Three  of  the  snre- 
tiea deceased  before  the  coiumenoement  of 
the  action.  The  bond  Is  in  the  penal  sum  ot 
9500,000,  and  tbe  condition  thereof  {omitting 
fbnnol  redtala)  Is  aa  follows:  "Now,  there- 
fore. If  the  said  Edward  G.  MoFetrldge  shall 
faithfully  discharge  the  duties  of  tbe  said 
office  of  state  treasorer.  and  also  Us  duUea 
aa  a  member  of  the  board  of  oommlaslon- 
en  of  th*  pobllo  laiida,  and  In  the  Snveatr 
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ment  of  the  funds  arialiig  therefrom,  and  If 
all  persona  lytpolnted  or  emplored  by  him  In 
hlB  Bftid  offlCG  shall  falthfolly  perf<nnn  tfadr 
duties  and  trusts  therein,  and  If  the  said  Bdp 
word  O.  McFetridge  shall  deliver  over  to  bis 
successor  in  offloe,  or  to  any  other  person  au- 
thorised bj  law  to  receive  the  same,  all  moor 
eya,  books,  records,  papers,  and  other  articles 
and  ettects  belonging  to  his  said  otBoe,  then 
tills  obligation  to  be  void,  otherwise  to  be 
and  remain  in  toll  force  and  effect;  and  the 
said  bond  and  obligation  hereby  entered  Into 
Is  hereby  deoned  to  extend  to  the  fhlthfol 
execution  of  the  duties  ot  the  sold  ofltee  ot 
treasurer  until  his  suoceasor  shall  be  elected 
and  folly  qiulifled."  It  Is  alleged  In  tiie  com- 
plaint that  during  said  term  the  defendant 
Bdward  O.  McFetridge,  the  principal  In  said 
bond,  loaned  to  or  deposited  with  certain 
banks,  banWng  corporations,  and  tmniring 
firms  large  sums  ot  the  public  funds  which 
came  to  his  bands  as  such  treasurer,  and  re- 
ceived from  such  banks,  corporations,  and* 
firms,  as  a  consideration  for  such  loans  or 
deposits,  and  as  Interest  thereon,  large  sums 
of  mon^.  The  failure  of  said  treasurer  to 
aooount  for  or  pay  over  such  interest  mtmey 
to  the  persons  entitled  thereto,  or  to  his  suo- 
cvmar  in  office,  is  alleged  as  a  brea<^  of  the 
c<HSditton  of  the  bond.  A  further  breach 
thereof  Is  assigned  in  respect  to  the  alleged 
ftUlore  of  Treasurer  McFetridge  to  perform 
Us  duties  as  cue  of  the  ei»nmlsdoners  of  the 
public  lands  in  the  InTsstment  of  the  tmst 
funds  in  the  treamiry.  Hie  defendant  Ed- 
ward O.  McFetridge  answwed  separately,  as 
6iA  the  defendant  James  A.  McFetridge,  cme 
of  the  sureties.  The  other  sureties  answered 
Jointly.  It  is  substantially  admitted  In  eash 
answer  that  the  treasurer  did  deposit  the 
puUlc  funds  In  banks,  and  in  his  answer  it 
Is  admitted  that  he  recdved  some  pecuniary 
gains,  oompensatlon,  or  percentage  from 
some  of  sold  banks,  In  condderation  of  the 
inddottal  benefits  accruing  to  them  from 
such  deposits.  It  is  allied  bi  eadh  answer 
tiiat  tiie  making  of  sn6h  deposits  wsa  unau- 
thoxlEed  by  law. 

A  trial  of  the  action  In  the  circuit  Cfniil 
resulted  in  findings  of  fkct  to  tiie  effect 
that,  during  his  nald  official  term,  the  de- 
fendant Bdward  0.  McFetridge,  the  prin- 
cipal in  the  bond  In  suit,  loaned  to,  and  plac- 
ed and  kept  on  deposit  with  divers  banks 
and  banking  associations  and  firms,  from 
time  to  time,  a  large  portion  of  the  funds 
and  public  money  of  the  state,  vrtildi  came 
to  his  hands  as  state  treasurer,  with  the 
agreement  or  understanding  that  such 
banks,  associations,  and  firms  **riunild  pay,  as 
compensation  for  such  loans  or  deposits,  a 
percentage  or  Interest  up<m  tiie  average 
amount  of  such  loans  or  deposits,  at  certain 
rates  tor  oertain  fixed  periods,  at  certain  def- 
inite times;"  that  said  Bdward  a  McFet- 
ridge during  his  said  term,  received  of  such 
banks,  assodatlonB,  and  firms  144,217^  as 
Intarart  upon  the  funds  and  puUlc  momey  in 


Ills  bands  b^(»iglng  to  tiie  state,  thus  Hepoa- 
Ited,  whl<di  sum  he  failed  to  account  for  as 
public  money  of  the  state,  or  to  pay  the 
same  over  to  his  successor  In  office.  As 
oonchisions  of  law  the  court  found  tiut  the 
money  thus  received  by  the  treasurer,  as 
Interest  w  the  public  funds  thus  loaned  or 
dqtoBlted,  became  accessory  to  and  a  part  of 
those  funds;  that  such  funds,  thus  Increased 
by  the  interest  paid  thereon,  bdonged  to 
the  state,  and  not  to  the  treasurer;  and  that 
Treasurer  McFetridge,  having  foiled  to 
charge  the  same  to  himself  in  his  account 
wltii  the  state,  or  to  pay  the  same  over  to 
his  successor  In  office  or  other  peraon  lawful- 
ly aitiUed  thereto.  Is,  and  the  sureties  in  his 
official  bond  are,  liable  in  this  action  for  the 
amount  Uius  paid  the  treasurer  as  Interest 
and  unaccounted  for,  together  with  Int»t«t 
there<ai  from  the  first  Monday  in  January, 
1S87,  At  whldi  date  he  surrendered  his  of- 
fice to  his  successor.  There  Is  no  contro- 
TOrsy  concerning  tiie  amount  tins  received 
by  the  treasurer  from  the  banking  institu- 
tions in  which  he  made  the  deposits.  The 
circuit  court  refused  to  find,  as  requested  by 
the  defoidanta,  that  none  of  the  sureties 
(with  a  single  exception)  knew  that  the 
treasurer  deiwsited  the  public  funds  with 
such  banks  and  banking  Institutions,  or  that 
he  received  interest  thereim,  and  never 
consulted  that  he  uil^t  do  so;  that  such 
acta  were  unlawful,  and  sncli  depositing  of 
the  public  funds  by  the  treasurer  for  Us  own 
gain  and  profit  is  prima  fode  evidence  of 
embezzlement  of  sudi  funds  1^  htan,  and 
tiiat  the  sureties  are  not  liable  on  his  official 
bond  for  money  thus  obtained  by  him  by  such 
unlawful  use  of  the  public  ftmds  In  bis 
hands  aa  treasurer.  Judgment  was  thereiq>on 
entered  for  the  stote  against  all  the  defoid- 
onte  tor  ^14,217.83,  and  Interest  thereon 
fh>m  the  first  Mondny  In  Jannaiy.  1887,  being 
¥15,900.14,-amounting  In  all  to  $60,123.97, 
—and  fbr  costs.  The  circuit  Judge  filed  a 
written  opinion  In  the  case,  which  will  be 
found  In  a  note  hereto.  All  the  deffendante 
join  In  an  appeal  from  the  judgment 

Joshua  Stazfc,  tor  appellants. 

The  liability  ct  a  suretr  Is  restricted  to 
the  express  terms  and  the  necessary  Import 
of  his  undertaking.  Miller  v.  Stewart,  0 
Wheat  681;  Pe(9le  v.  Chalmers,  60  N.  Y. 
IM;  Brandt  Sur.  I  58;  Kingsbury  t.  West^ 
fall,  61  N.  T.  856;  Lang  v.  Pike,  27  Ohio  St 
498;  De  CoL  Guar.  p.  238;  Vivian  v.  Otis. 
24  Wis.  618.  Such  express  terms  of  an 
offldal  bcmd  are  themselves  limited  Uie 
statutes  prescribing  the  duties  ot  the  officer. 
Nolley  V.  Oollaway  County  Court,  11  Mo. 
447;  Pe<vle  v.  PennodE,  60  N.  T.  421;  Orman 
V.  Clt7  of  PneUo,  8  Colo.  292,  6  Pac.  Rep. 
8S1;  Oaussen  v.  U.  S.,  97  U.  S.  684;  Furlong 
V.  State,  58  Miss.  717;  Carey  v.  State,  34  Ind. 
105;  State  V.  Olvan,  45  Ind.  267.  A  distinction 
is  noted  between  acte  vlrtnte  officii  and  acts 
colore  offldL  Gerbw  v.^kley,  87  Wis.  43; 
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Taylor  t.  Parker,  43  Wis.  78;  Barnes  t. 
Whitaker,  45  Wto.  204;  State  t.  Conorer,  28 
N.  J.  Law,  224:  State  v.  Medary,  17  Ohio, 
5M:  Eat(m  r.  Kelly,  72  N.  C.  110;  Leigh  v. 
Taylor,  7  Bam.  &  C.  491;  Frost  v.  Mlisell,  38 
N.  J.  Bq.  586.  The  deposit  of  state  funds  In 
banks  was  unAnthorized,  and  puidshable  as 
1  crime.  See  atatntes;  alao,  State  t.  Har- 
jliaw,  7«  Wto.  230,  45  N.  W.  Rep.  308.  If 
there  was  any  technical  breach  of  the  bond, 
it  was  healed  by  delivery  to  the  treasurer's 
successor  of  all  moneys  depodted.  State 
r.  Baetz,  44  Wis.  624;  State  v.  Mllla,  55 
wis.  229,  12  N.  W.  Rep.  359;  Renfroe  v.  Col- 
quitt, 74  Gn.  618;  State  r.  Kent,  53  Ind.  112. 
The  statutes  aud  bonds  made  the  treasurer 
insorer  of  the  funds,  and  such  responsibility 
Eboald  be  restricted  to  those  moneys  of  which 
bp  was  made  custodian.  U.  S.  v.  Prescott, 
^  How.  578;  U.  8.  V.  Morgan,  11  How.  154; 
C.  S.  T.  Dashiel,  4  WaU.  182;  U.  S.  T.  Keehler, 
'.f  WalL  83;  Boyden  v.  U.  S.,  13  Wall.  17; 
BcTans  v.  U.  S.,  Id.  56;  U.  a  T.  Thomas,  15 
WalL  337;  Com.  v.  Oomly,  3  Pa.  St  372;  In- 
babitants  t.  McEachron,  S3  N.  J.  Law,  339; 
State  T,  Powell.  67  Mo.  395:  State  t.  Moore, 
74  Ho.  413;  Union  Tp.  v.  Smith,  39  Iowa,  9; 
Lowry  v.  Polk  Co.,  51  Iowa,  50,  40  N.  W. 
Rep.  10©;  Wilson  T.  Wichita  Co.,  67  Tex. 

4  Sl  W.  Rep.  67;  Boggs  t.  State,  46  Tex. 
10;  State  t.  Clarke,  73  N.  C.  ^;  Commission- 
ers T.  Unebai-ger,  3  Mont.  235;  State  t. 
Jajnes,  19  Neb.  162,  26  N.  W.  Rep.  711;  U. 
S.  T.  Watts,  1  N.  M.  553;  State  r.  Harper,  6 
OMo  SL  610;  Supervisors  v.  Kaime,  39  Wis. 
468.  TTie  title  to  the  pubUc  fnnds  was 
rested  In  the  treasurer.  Muzzy  v.  Shattuck, 
1  Denio,  233;  Colerain  v.  Bell,  9  Meta  (Mass.) 
^;  Inhabitants  of  Hancock  v.  Hazzard,  12 
Cush.  112;  Inhabitants  of  Egremont  T. 
Benjamin,  125  Mass.  19;  Halbert  t.  Martin 
Ca,  22  Ind.  125;  Mordeck  v.  State,  28  Ind. 
86;  Inglls  r.  Van  Buren  Tp..  61  Ind.  212; 
Bocard  v.  State,  79  Ind.  270;  Rock  v.  Stinger, 
36  Ind.  346;  Shelton  v.  State.  53  Ind.  331. 
See  also  Inhabitants  of  Cumberland  v.  Peu- 
n^  69  Me.  357;  York  Co.  v.  Watson,  15  S. 
a  1;  State  v.  Honston,  78  Ala.  576.  The 
state  treasurer  Is  not  bound  to  keep  In  his 
ratdts  the  identical  moneys  received.  Per- 
ley  v.  Counts  of  Muskegon,  32  Ml(di.  1S2; 
Beck  V.  McGinis,  9  Barb.  35;  Valsey  t.  Reyn- 
olds, 5  Rnss.  12;  Parker  t.  Marc^ant,  1 
PhlL  Ch.  356;  Mann  v.  Mann,  1  Johns.  Ch. 
231;  2  Amer.  &  Eng.  Enc.  Law,  94,  note.  The 
treasurer  was  not  reaulred  to  account  to  the 
state  for  Interest  on  deposits.  Com.  v.  God- 
aiaw,  (Ky.)  IT  S.  W.  Rep.  r*J7;  People  t.  Wal- 
sen,  (Colo.  Sap.)  28  Pac.  Rep.  1119;  Rock  v. 
Stinger,  36  Ind.  346;  Shelton  v.  State,  53  Ind. 
331. 

On  the  question  of  contemporaneous  leg- 
islative construction  of  the  laws  fixing  the 
treasurer's  salary,  see  State  t.  Hoeflinger, 
31  Wis.  257;  Smith  t.  Hoyt,  14  Wis.  273; 
Williams  T.  State,  2  Sneed,  162;  Hughes  v. 
People,  82  HL  7S;  Bank  of  Savings  v.  Collect- 
or, S  WaO.  406;  Bx  Parte  Grow  Dog,  100  U. 


S.  356,  3  Sup.  Ot  Rep.  306;  Attorney  General 
T.  Lampion^  3  Eich.  DIt.  214;  End.  luterp. 
St  {  49;  Scanlan  t.  Childs,  33  Wis.  663;  U. 
S.  T.  PhUbrick,  120  U.  3.  52,  7  Sup.  Ct  Rep. 
413;  Sedg.  St  Const  255;  Baltimore  t.  State. 
15  Md.  376;  Fall  T.  Hazelrlsg.  45  Ind.  570; 
Prigs  T.  Com.,  16  Pet  621. 

David  S.  Ordway,  for  appellant!. 

The  suit  may  be  maintained  against  all  th« 
defendants  or  none.  Seaver  v.  Young,  16  Vt, 
658;  Xoliey  t.  Callaway  County  Court,  11 
Mo.  447;  Boehmer  v.  Schuylkill  Co.,  46  Pa. 
St  452;  Wylie  v.  Galhigher,  Id.  205;  Walden 
T.  I^  Co.,  60  Ga.  297;  SneU  v.  State,  43  Ind- 
360;  Mahaska  Co.  v.  Ruan,  45  Iowa,  328; 
Orman  v.  City  of  Pueblo,  8  Colo.  292,  6  Pao. 
Kep.  931;  Harris  v.  Runnels,  12  How.  79; 
Melchoir  t.  McCarty,  31  Wis.  254.  No  law 
authorized  the  depodt  of  public  funds  or  the 
receipt  of  interest  therefor,  and  the  sureties 
are  not  liable  for  the  Interest,  because  it  was 
not  received  vlrtute  offlcIL  Bishop  v.  Mo- 
GllIIs,  80  Wis.  675,  50  N.  W.  Rep.  779;  Ger- 
ber  V.  Ackley,  37  Wis.  43;  Taylor  v.  Parker, 
43  Wis.  78;  Barnes  v.  Whitaker,  45  Wis.  205; 
State  V.  Mnnn,  21  Wis.  684;  Supervisors  v. 
Bates,  17  N.  Y.  242;  Donovan  v.  Mayor,  eta, 
33  N.  Y.  201-2fi3;  Ward  v.  Stahl,  81  N.  Y. 
406-400:  McKee  r.  Griffln,  OC  Ala.  2U;  Colo- 
man  V.  Ormond,  60  Ala.  330;  Morrow  r. 
Wood,  66  Ala.  1;  U.  S.  v.  White,  4  Wash.  O. 
0.  414;  U.  S.  V.  BeU,  Gilp.  -41;  Saltenberry  t. 
Loocks,  8  La.  Ann.  95;  State  t.  White,  10 
Rich.  Law,  442;  City  of  St.  Louis  v.  Sickles' 
Ei'x,  62  Mo.  122-12T;  Renfroe  v.  f^olqaltt, 
74  Ga.  024;  Leigh  v.  Taylor,  7  Bam.  &  O. 
491-498:  Citr  of  Lafayette  v.  James,  92  Ind. 
2^-216;  McConnell  v.  Simpson,  36  Fed.  Rep. 
750-752,  (fraudulent  reissue  of  county  war- 
rants after  payment.)  See  note  to  Palmer 
V.  VlUage  of  St  Albans,  [60  Vt  427,  13  AtL 
Rep.  569,1  6  Amer.  St.  Rep.  130,  and  cases, 
132,  133;  Schloss  v.  White,  16  CaL  65;  Hill 
T.  Kemble,  9  Cal.  71;  Governor  T.  Perrine, 
23  Ala.  807.  See,  also.  Com.  v.  Goushaw, 
(Ky.)  17  S.  W.  Rep.  737.  and  People  t.  Wal- 
sen,  (Colo.  Sup.)  28  Pao.  Rep.  1119. 

J.  L.  O'Ctmnor,  Atty.  Gen.,  and  R.  M. 
BashTord,  for  the  State. 

The  legal  title  to  the  deposits  of  the  statft 
treasurer  was  at  all  times  In  the  state.  State 
T.  Casey,  5  Wis.  318;  Newm.  Bank  Dep.  i 
107;  People  t.  Utlca  Ins.  Co.,  15  Johns.  392; 
People  V.  Commisdoners,  23  N.  Y.  244;  Sar- 
geant  v.  Downey,  49  Wis.  528,  5  N.  W.  Rep. 
003;  Shoemaker  v.  Hhize,  53  Wis.  117, 10  N. 
W.  Rep.  86;  Wmiams  v.  Wmiams,  55  Wis. 
308.  12  N.  W.  Rep.  465,  and  13  N.  W.  Rep. 
274;  State  v.  Keiin,  8  Neb.  67;  Bank  v. 
Htighes,  17  Wend  100;  Loan  Co.  T.  Morris, 
2  Pa.  St.  175;  National  Bank  t.  Insurance 
Co.,  104  U.  S.  54;  Newm.  Bank  Dep.  S5  9-12. 
The  Interest  was  an  accessory  to  the  fund 
deposited,  and  belonged  to  the  owner  of  the 
fund.  Earl  of  Lonsdale  t.  Church,  3  Brown. 
CtL  40;  W^illlB  T.  OommlsfllQneti,  fi  East 
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Barney  v.  Sanden,  IS  How.  636;  Docker 
Som^  2  Mylne  &  K.  655;  Moiby  t.  U. 
133  TJ.  S.  273,  30  Sup.  Ct.  Hep.  327;  Perry, 
Trusts  &  Trustees,  468;  Martin  t.  Baborn, 
42  Ala.  04S;  Supervisors  t.  Wandel,  6  Lans. 
33;  59  N.  Y.  G45;  Hunt  T.  State,  124  Ind.  306, 
24  N.  n.  Itcp.  3A7.  The  original  fund  was  a 
trust  fund,  and  aU  gains  arising  therefrom 
became  part  of  It  See  statutes;  Busies  t. 
People,  82  IlL  78;  Cooper  t.  People,  85  DL 
417;  Chlcajjo  y.  Gnge,  95  DL  593;  Bain  T. 
Brown,  36  N.  Y.  288;  Blgelow  T.  Railway  Oo, 
27  Wis.  47S;  DlUon  y.  Under,  36  Wis.  344. 
Tlie  use  of  the  public  moneys  for  ttie  private 
gain  of  the  treasurer  was  Inconsistent  with 
tile  pcrfomiance  of  his  official  duty  as  com- 
missioner of  public  lands,  and  his  sureties  are 
liable.  GUlett  t.  GUIett.  9  Wis.  195;  Pickett 
V.  School  DIst,  25  Wis.  551;  Veeder  v.  Lima. 
19  Wis.  280;  Elppe  v.  Stogdill,  61  Wis.  42,  20 
N.  W.  Rep.  645;  McLeod  v.  Evans,  66  Wis. 
41KJ,  28  N.  W.  Eep.  173.  214;  WUlard  T.  Com- 
stoct,  .58  Wis.  577.  17  N.  W.  Rep.  401;  Hay- 
wood T.  Luinber  Co.,  64  Wis.  639,  26  N.  W. 
iCep.  184;  Mining  Co.  v.  Spooner.  74  Wis.  320, 
42  N.  Bep.  259;  Cook  T.  Mm  Co.,  4^  Wis. 
444;  In  re  Taylor  Oiphan  Asylum,  36  Wis. 
534,  552;  Benson  r.  Heathom,  1  Younge  &  O. 
Ch.  326;  Attorney  General  T.  Earl  of  Claren- 
don, 17  Ves.  491;  Ctty  of  Toronto  t.  Bowes,  4 
Grant,  (U.  O.)  4S9;  Wormley  v.  Wonnley,  8 
Wheat  421;  Warden  T.  Railroad  Co.,  103  U. 
a  6.58;  Marsh  t.  Whitmoie,  21  WalL  178; 
People  T.  Township  Board  of  Overyssel,  11 
Mich.  222;  Mayor  of  New  York  r.  National 
Broadway  Boaik,  (N.  T.  App.)  27  N.  E.  Bep. 
&S5. 

The  collection  of  Interest  on  deposits  was 
part  of  the  official  transaction  of  depositing 
and  accounting  for  deposits,  and  defendants 
aro  estopped  to  deny  that  such  was  their 
character.  National  Bank  t.  Insurance  Co.* 
104  U.  S.  64.  61;  Shaw  t.  Spenoer,  100  Mass. 
382;  State  t.  Casey.  5  Wis.  318;  Bayne  t.  U. 
S.,  93  U.  8.  642;  Wolffe  v.  State,  79  Ala,  201; 
People  T.  Houghtaling,  7  Gai  350;  Lewis  t. 
U.  S.,  92  U.  &  618;  Stone  t.  U.  S.,  106  U.  8. 
629.  1  Sup.  Ct  Rep.  287;  State  t.  Beavers,  86 
N.  0.  688;  McLeod  t.  Erans.  66  Wis.  401, 
26  N.  W.  Bep.  173.  214;  Oerber  t.  Ackley. 
87  Wis.  44;  Sargeaut  r.  Down^,  49  Wis.  5^ 
5  N.  W.  Bep.  903;  Town  of  Remington  t. 
Ward,  78  Wis.  539,  47  N.  W.  Rep.  659;  Mld- 
dleton  r.  State,  120  Ind.  166,  22  N.  E.  Bep. 
123;  Mayor,  etc.,  r.  Harrison,  30  N.  J.  Law, 
73;  CasEHUty  t.  Trustees  of  Schools,  106  DL. 
560,  567;  Stem  t.  People,  102  BL  640;  Cleve- 
land V.  Bumham.  64  Wis  360,  25  N.  W.  B^. 
407;  Clark  t.  Wlllkinson.  69  Wis.  653,  18  N. 
W.  Bep.  4S1;  Dodge  T.  Perkins,  9  Pick.  808; 
Wood  T>  Bobbins,  11  Mass.  506;  Gay  Oty 
of  Gardiner,  64  Me.  477;  Bozzdl  r.  8n^  25 
N.  H.  474;  Williams  T.  Sherman,  7  Wend. 
109,  112;  U.  S.  V.  Knowlea,  106  U.  S.  637,  1 
Sup.  Ct  Rep.  482;  U.  S.  v.  Curtis,  100  U.  S. 
119;  Vmage  of  Clean  t.  Khig,  116  M.  T.  362, 
22  N.  B.  Bep.  659;  O'Neal  r.  Commla^oners, 
37  MO.  241;  Com.  t.  City  of  PhUadelphla,  27 


(Wis. 

Pa.  St  407:  Waters  t.  State,  1  GOl,  302; 
Smyth  r.  Tltoomb,  31  Me.  272;  People  t. 
Brown,  65  N.  Y.  180;  Calms  t.  O'Bleness,  40 
Wis.  477;  Earl  of  I^onsdale  v.  Church,  3 
Btowju  Ch.  41;  Supervisors  T.  Waudel,  6 
lAna.  33;  Hunt  t.  State,  124  Ind.  308,  24  N. 
D.  Bep.  887;  Hughes  t.  People,  82  BL  78; 
Cooper  V.  People,  85  BL  417;  City  of  Chicago 
T.  Gage,  95  BI.  693;  Fetersw  T.  Bank,  78  Wis. 
110,  47  N.  W.  Bep.  368;  Ber.  St  H  2600. 
2644,  2646,  2885,  2S90. 

Defendants  cannot  assert  as  a  defense  that 
the  Ofdlectlon  of  interest  was  an  Illegal  trans- 
action, Evans  V.  Inhabitants  of  City  of  Tren- 
ton, 24  N.  J.  Law,  764;  2  Kent  Comm.  464; 
Cotton  T.  Thurland,  5  Team  R.  406;  Smith 
V.  Bickmore,  4  Tamit  474;  Klewert  v.  Blnd- 
*opf,  46  Wis.  481, 1  N.  W.  Bep.  163;  Weils  v. 
McGeoch,  71  Wta.  19G,  235.  35  N.  W.  Rep.  769; 
Mhilng  Co.  T.  Spooner,  74  Wis.  307.  42  N.  W. 
Eep.  259;  People  v.  Treadway,  17  Mich.  480; 
People  T.  State  Treasurer,  24  Mich.  468;  Peo- 
ple V.  Tweed.  5  Hun.  353;  BuUwlnkel  v.  Gu^ 
tenberg,  17  Wis.  583;  Town  of  La  Polnte  v. 
Town  of  Aahland,  47  Wis.  251,  2  N.  W.  Rep. 
300;  Town  of  Lyndon  v.  MUler,  36  Vt  329; 
Bihabltants  of  Treeoott  v.  Moan.  60  Me. 
347;  Caaper  v.  State,  47  Wis.  536,  2  N.  W. 
Rep.  1117;  Town  of  Bemlngton  v.  Ward,  78 
Wis.  530,  47  N.  W.  Rep.  650;  Sutherland  v. 
Carr,  85  N.  Y.  105;  State  v.  Buttles,  3  Ohio 
St.  309;  Barney  v.  Saunders,  IS  How.  633; 
Sharp  V.  Taylor,  22  Eng.  CSi.  801;  Tenant  v. 
Elliott,  1  Bos.  ft  W.  3;  Farmer  v.  RusseU,  Id. 
290;  Campbell  v.  Donaldson,  4  Bam.  &.  Aid. 
426;  Thomson  t.  Thomson,  7  Ym.  473;  Bridg- 
er  V.  Savage,  15  Q.  B.  Div.  363. 

The  treasurer  cannot  plead  custom  or  usage 
to  take  interest,  as  such  custom  would  be  in 
violation  of  the  statutes.  Endl  Interp.  St 
fit  358.  361.  528;  Sedg.  St  Const  29,  38,  227, 
281;  Dwar.  St  475,  477;  1  GreenL  Ev.  H  292, 
293;  Lawsoo.  Usages  &  Cust  p.  453;  U.  S.  v. 
Fisher,  2  Crauch,  SSS,  399;  Attorney  General 
V.  KajoT  of  Bristol,  2  Jaa  &  W.  321;  Trustees 
V.  Laird,  L.  B.  8  App.  Gas.  673;  Minaghan  r. 
State.  77  Wis.  648,  46  N.  W.  Rep.  894;  Dip- 
lock  V.  Blackburn.  3  Camp,  43;  Peirce  v. 
U.  R.  1  Ct  CIS.  270;  Albright  t.  Bedford 
Co..  100  Pa.  St  682;  Brown  v.  Com.,  2  Bawle. 
40;  Godshalk  v.  Northampton  Co.,  71  Pa.  St 
824;  Delaphme  v.  Crenshaw,  16  Grat  457; 
Bowen  v.  Stoddard.  10  Meta  (Mass.)  375; 
Foley  V.  Bell,  6  La.  Ann.  760;  State  v.  Cun- 
ningham, (Wis.)  51  N.  W.  Bep.  72^  1133; 
State  T.  District  Board  of  School  DIst  Na  & 
70  Wis.  195,  44  N.  W.  Bep.  967. 

The  doctrine  of  absolute  liability  of  the 
state  treasurer  has  no  application,  and  con- 
stitutes no  defense.  Bock  v.  Stinger,  36  Ind. 
S46;  Shelton  v.  State,  53  Ind.  331;  Qoodwlne 
r.  State,  81  Ihd.  109;  Hunt  v.  State,  124  Ind. 
306,  24  N.  E.  Rep.  887;  Bowley  v.  Fall,  104 
iDd.  189,  3  N.  E.  Bep.  860;  Bank  v.  Gandy,  11 
Neb.  431,  9  N.  W.  Rep.  566;  Farrar  v.  U.  3.. 
8  Pet  373;  Inhabitants  of  Cumberland  Co.  v. 
Penn^  60  Me.  . 357;  U.  S.  v.  Thomas,  15 
WaU.  387»  (whldh  practically  OTermied  V.  S. 

Digitized  by  GooqIc 


WlB.) 


STATE  e.  MoFETBIDaJB. 


8 


T.  Preacott,  3  How.  5780  State  t.  HooBton, 
T8  Ala.  578;  York  Co.  t.  Watson,  15  S.  O.  1; 
People  T.  Faulkner,  107  N.  Y.  477,  14  N.  B. 
Bep.  415;  InbaUtants  of  Oamberland  Oo. 
r.  PenueU,  6d  Me.  857;  Walker  v.  Aaaociar 
tiDii.  13  Adol.  &  B.  (N.  S.)  277;  Stale  t. 
Hoaaton.  78  Ala.  576;  Beraos  t.  U.  8..  18 
Wan.  06;  Hanibarton  t.  U.  S..  Id.  63;  V.  S.  t. 
Presoott,  3  How.  578;  Com.  t.  Godsbaw,  (K7.) 
17  S.  W.  Rep.  737;  Periey  t.  Muak^n  Co., 
32  Ulch.  132;  Halbert  t.  State.  22  Ind.  129; 
State  y.  Clarkei,  73  N.  a  265. 

mniam  F.  VUas,  tor  Uie  State. 

Tbe  argameat  folia  Into  two  principal  dlrl- 
Am.  First.  Wbether,  adnoe  the  acts  of  1876 
and  the  revlflioa  of  the  atatntes,— that  la  to 
W3J,  onder  the  lawi  In  force  dtiring  the  terma 
of  tbese  treasurers,— tbe  Interest  gathered 
ibe  kNU  o(  the  funda  of  the  state  to  the  tianka 
rigbrfnlly  belongs  to  the  tax  payers  of  the 
■tate  or  to  the  treasarm.  Second.  If  the 
t«rest  moneys  belong  and  should  go  to  the 
etatp  and  not  to  her  treasurers,  whether  thebr 
furedes  cam  escape  sharing  their  responslMli- 
ty  for  them.  Tbi6  role  that  a  bailee  for  am- 
tody  Is  chargeable  only  with  dUlgenoe  oom- 
mensnrate  with  the  peculiar  oondltioDS  affect- 
lag  the  subject  governs.  U.  S.  t.  rmomaa,  15 
WsIL  737;  Boss  t.  Hatch.  &  Iowa,  149;  Fos- 
ter T.  Bank,  17  Mass.  479l  ^le  treasorra'a 
UaUUty  did  not  arise  out  of  ownership,  nor 
did  it  confer  ownership,  nor  any  of  the  privt- 
leges  of  ownerahip,  of  the  pnUio  mone^  U. 
&  y.  Prescott,  3  How.  578;  U.  8.  t.  Dadilel. 
4  WalL  182;  U.  S.  T.  Keehler.  9  WaU.  83; 
Boyden  r.  U.  8..  18  WaU.  17;  Berana  t.  U. 
3.,  Id.  S6;  Com.  t.  Comly,  S  Fa.  St  372;  U.  8. 
r.  Tbomaa.  15  WalL  348;  State  v.  Harper,  6 
Oblo  Sc.  607;  BihaUtanta  of  Cumberiand  Go. 
y,  PennelU  69  M«.  8S7;  8tate  t.  Houston.  78 
'Ala.  576;  York  Oo.  r.  Watwm,  IS  aO.  1;  Ross 
T.  ExtOk,  5  Iowa,  1^  Tlw  atate  Trwiwinir. 
■s  one  of  the  board  of  public  land  00m  mla- 
Blonm;  la  cbaxfed  with  the  obUgattons  of  a 
tmstee  for  lh»  InreatDMiit  and.  iaidtog  to 
pnAt  of  tbe  pobllo  mtmeji.  See  atatuteik 

It  hdng  dear  that  Uu  numey  In  the  treaa- 
my  bdoDged  to  tti«  stat^  tin  IntoEvat  derived 
from  its  use  bduigs  to  the  same  owner,  and 
tt  was  the  tfaasorer'a  doty  jto  have  <Aaigsd 
UiDsdf  with  It  Bftzl  of  lADsOale  t.  Ghnrdli. 
3  Brown,  Ch.  44;  Willis  v.  CtnnmUdoiters,  S 
East,  22;  U.  &  v.  Moilby,  188  U.  8.  286,  10 
Sop.  Ct.  Sep.  827,  24  Ot  CL  14;  Bicbmond 
Co.  V.  WhmU,  e  Lau.  38.  affirmed,  69  N.  Y. 
M5;  Hunt  t  State,  124  Ind.  306,  24  N.  R  Bep. 
8S7;  Hu^tes  v.  People,  ^  HL  78;  Oooper  v. 
Saine^  85  IB.  417;  CUj  of  GUtiago  t.  CtacSfM 
in- 593;  Saiiieaiit  v.  Downey,  40  Wla.  528,  5 
N.  w.  Bep,  908;  Mathmal  Bank  r.  loaanuioe 
Co.,  IM  C.  &  54;  State  t.  Kebn,  8  Nd>.  68; 
Bank  T.  Oandy.  11  Neb.  481,  9  N.  W.  Rep. 
fiOOL  Tile  treasurer,  by  retaining  the  state's 
money,  has  not  faithfully  discharged  his  du^, 
and  hta  sureties  are  liable.  Benflm  v.  Ool- 
qidt^  74  Ott.  618;  Dtmotn  r.  Jaadon,  15  WalL 
U5;  Mayor,  et&,  t.  Natiooal  Broadway  Bank, 


(Sup.)  10  N.  T.  Supp.  595;  Hmit  ▼.  State,  124 

Ind.  306,  24  N.  m  Bep.  88T 

LYON,  0.  X,  (after  stating  the  facta.)  Thla 
case,  and  that  of  State  v.  Kurshaw,  54  N.  W. 
Bep.  17,  which  involves  eubatantlally  the 
same  1^1  qnesttons,  were  argued  tc^ther  In 
tids  court  It  Is  proper  and  Jnat  to  say  at  the 
outset  that  the  arguments  contain  abundant 
evidence  of  the  great  labor  and  reooarch  be- 
stowed upon  the  cases  by  tiie  able  ooonsel  €t 
the  respective  parties  to  the  controversy.  We 
atdmowledge  our  obligations  to  cDunsd  for 
the  grMt  sld  we  have  derived  from  thdr  aiv 
gnmenta.  We  studl  not  dlsc\iGS  all  the  propo- 
rtions argued,  and  shall  refer  to  compara- 
tively few  of  ^e  numeroxis  coses  and  author^ 
ties  cited  In  their  support,  although  we  hare 
carefully  examined  large  numbers  of  them, 
lliese  cttadons  will  be  preserved  In  the  report 
of  the  cases.  We  think  the  determination  ot 
these  cases  must  t>e  controlled  iKf  the  oon- 
Btmctlon  wbich  Is  given  to  certain  statutes 
conoemlug  the  rights,  duties,  and  UnbUlllea  of 
the  state  treasurer,  and  tbe  sureties  In  his  of- 
floiai  Nmd,  and  by  the  apidlcatlim  of  certain 
prindplea  Which  are  quite  tfementary  tn  tbe 
law.  With  ttiese  preliminary  obeervatlims, 
we  wiU  proceed  to  consider  tbe  McFatridge 
Case. 

The  alleged  ftiUnre  of  the  state  treasurer, 
the  defendant  Edward  O.  MoFetrldge^  to  per- 
form his  duties,  as  one  of  the  commlSBtoners 
of  the  public  laiids,  in  the  Investment  of  the 
trust  funds  In  the  treasury,  under  sections 
268,  2S8a,  and  262a,  Sanb.  ft  B.  Ann.  St., 
which  Is  assigned  In  the  complaint  as  a  breatdi 
of  the  conditloa  of  the  bond  in  suit  has  no 
significance  on  this  appeal,  for  iho  reasons 
that  no  findings  in  respect  thereto  were  made 
or  demanded,  and  no  exception  la  preserved 
in  the  record  whldk  pieseati  the  matter  of 
siudi  alleged  future  of  duty  to  the  comdderap 
Hon  ot  (his  court  No  forttier  reference  to 
the  subject  will  be  required.  On  this  appeal, 
therefore,  this  la  alm^  an  aotl<ni  of  law  on 
tbe  official  bond  of  the  state  treasurer,  Me- 
Fetrldgc,  against  him  and  his  surviving  Awe- 
ties  tn  such  bond,  to  recover  certain  sums  of 
money  which  he  reo^ved  from  time  to  Hme 
during  his  spedfled  term  of  ofBce,  from  banks 
and  banking  associations  and  firms,  as  com- 
peuaatlon  paid  by  them  on  loans  of  piibllo 
fnnds  to,  or  depoolta  with,  such  banks,  asso- 
ciutiooa,  and  flrma,  For  oonvenienoe  these 
depositaries  are  referred  to  tn  this  opinion 
under  the  general  designation  of  banks.  It 
is  strong  orged  «a  bdialf  irf  the  defen&> 
nnta  that,  althoni^  the  treasurer  may  be  Ua* 
ble  to  the  atate  tai  soms  fbnn  of  action  for  the 
moner  thus  reodved  by  him  on  aoooont  at 
EoOi  loana  or  deposlta,  yet  onless  the  suretlec 
are  also  liable  therefor  on  die  brad  In  suit 
there  can  be  no  recovery  in  this  action  against 
the  treaaonr.  TUs  Is  jmtMHj  a  oorreot 
statunent  of  the  law.  At  least  for  tbm  poz^ 
poaea  <a  ttOa  case  it  wfll  be  fo  vegarded.  Tn 
datanBlnlagwhaaiw  the  nratlesanJIablaoiL 
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the  txmd  for  Che  alleged  breach  Hiereof,  It  will 
not  be  foreotton  that  their  liability  muet  not 
be  extended  by  mere  impUcatlon  beyond  the 
letter  of  their  niulertakiag.  This  court  has 
always  held  rigidly  to  this  rule.  In  Ita  latest 
dellTerance  on  the  subject.  In  Drlnkwlne  r. 
City  of  Efiu  Claire,  (Wis.)  53  N.  W.  Kep.  673, 
In  the  opinion  of  Mr.  Jastloe  Plnney  it  la  said: 
**The  liability  of  a  surety  to  strlctlsslml  juris, 
and  cannot  be  extended  by  Impllcatioa.  He 
has  a  right  to  stand  on  the  exact  words  of  his 
contract:  "The  bond  speaks  for  Itself,  and  the 
law  la  that  it  shall  so  apeak,  and  that  the  lia- 
bilities of  sureties  Is  limited  by  the  exact  let- 
ter of  ihe  bond,  and,  If  the  words  will  not 
make  thera  liable,  nothing  can.*  There  is 
no  construction— no  equity— against  sureties. 
Dobbin  t.  Bradley,  17  Wend.  422;  State  r. 
Medary.  17  Ohio.  660;  Myres  t.  Parker,  6 
Ohio  St  004;  SaperrlaorB  t.  Bates,  17  N.  T. 
242." 

In  the  ll^t  of  the  above  rule  we  are  to 
determine  whether  there  has  been  any 
breach  of  the  condition  of  the  bond  In  suit, 
to  the  injury  of  the  state,  for  which,  under 
legal  rules,  the  sureties  can  be  held  liable  on 
th^r  bond.  If  there  has  been  such  breach,  It 
is  of  the  condition  that  "said  Edward  C.  Mc- 
Fetildge  shall  d^rer  orer  to  his  successor 
In  office  •  •  •  all  moneys  •  •  •  be- 
longing to  his  said  office."  As  a  matter  of 
coune,  If  he  has  not  done  so  there  Is  also  a 
breach  of  the  condition  that  he  "shall  faith- 
fully discharge  the  duties  of  the  said  office  of 
state  treasurer,"  one  of  which  duties  is  n 
deliver  to  his  successor,  at  the  expiration  of 
his  offldol  term,  all  moneys  belonging  to  his 
office  remaining,  or  which  should  be,  In  his 
hands.  It  will  be  assumed  for  the  purposes 
of  the  case  that.  If  the  deports  In  question 
wwo  made  without  lawful  authority,  the  In> 
terest  thereon  was  Ul^aUy  received  by  the 
treasurer,  and  that  In  such  ease  there  la  no 
liability  tberefbr  on  the  official  bond  of 
the  treasnrer.  If  the  money  received  by 
Treasurer  McPetrldge  from  banks  as  Interest 
on  the  state  funds  loaned  to  or  deposited 
witbr  them  was  lawfully  received  by  him, 
and  If  the  same  belonged  to  Ids  office  as  state 
treasurer,— Uiat  Is  to  say.  If  such  interest  ts  of 
right  the  money  of  the  state*  and  not  of  the 
treasurer  In  his  IncUvldnal  capadtyr-lt  was 
his  du^  to  ddlver  or  pay  over  the  same  to 
Ills  successor  in  office,  and  his  failure  to  do  so 
la  a  breach  of  the  condition  of  his  bond  for 
which  he  and  his  sureties  are  liable  In  an  ac- 
tion at  law  thereon,  to  the  extent  of  the 
money  thus  received  and  not  aecsonnted  for. 
Hence  the  question  la,  was  the  money  re- 
ceived by  Treasurer  McPetridge  from  the  va- 
rious banks  as  the  consideration  of  his  dftnos- 
Iting  the  public  funds  with  them  lawfully  re- 
ceived by  him,  and.  If  so,  does  It  belong  to 
ihe  treasurer  Indlvldijally,  or  to  his  said  of- 
fice of  treasurer,-  that  Is,  to  the  state? 

If  we  correctly  understand  the  argument 
oa  the  part  ot  the  d^endants,  It  Is  that  on 
dtfaer  of  three  {ffoposltioaB  or  hypotheses  the 


(Wis. 

money  here  In  controversy  belongs  to  the 
treasurer  Indlvldnally.  These  propoeltlona 
are:  First  The  legal  title  to  the  public  mon- 
ey which  came  to  the  hands  of  Treasurer  Mc- 
Fetridge  Is  In  him,  and  not  In  the  state; 
that  the  relation  between  him  and  the  state 
was  that  of  debtor  and  creditor  only,  and 
hence  that  It  Is  no  concern  of  the  state 
what  the  treasurer  did  with  the  public  mon- 
ey, or  how  much  profit  he  made  out  of  It 
provided  he  accounted  properly  for  what  he 
received;  that  his  oUlgatlons  to  the  state 
were  fully  performed  when  he  paid  or  deliv- 
ered to  the  persons  entitled  thereto  the 
amount  of  money  wWch  he  received  in  the 
first  Instance;  and  hence  that  the  sums  re- 
ceived by  him  from  the  banks  In  which  he  de- 
Iiostted  the  puffilc  funds,  as  Interest  on  such 
deposits,  whether  paid  to  him  as  a  gratuity, 
or  pursuant  to  a  previous  agreement  or  un- 
derstanding, belonged  to  him  Individually,  as 
incident  to  the  legal  ownership  of  the  money. 
Second.  The  deposit  of  the  public  funds  In 
banks  by  Treasurer  Bf  cFetridge  was  without 
authority  of  law,  and  It  was  not  in  the  con- 
templation of  the  state,  or  the  sureties  In 
his  official  bond,  that  he  would  make  sutih  de- 
ports and  receive  Interest  thereon.  Hence 
liability  for  such  Interest  even  thouc^  the 
state  may  recover  It  of  the  treasurer,  is  not 
within  the  tma  Intent  and  meaning  of  the 
condition  of  his  bond,  and  the  sureties  are 
not  liable  therefor.  Third.  If  the  first 
proposition  above  stated  Is  negattred,  and  the 
tttate  held  to  be  the  owner  of  the  public 
funds  that  came  to  the  hands  of  Treasurer 
McFetrldge,  he  Is  still  absolutely  liable  on 
bis  bond  to  account  for  and  pay  over  to  the 
persons  entitied  thereto,  or  deliver  to  his  suc- 
cessor tn  office,  all  such  funds.  Because  he  Is 
thus  absolutely  liable  therefor,  the  ordinary 
liability  of  a  trustee  to  account  to  his  cestui 
que  trust  for  all  profits  made  by  him  out  of 
the  trust  money  or  property  does  not  exist 
and  the  money  claimed  In  this  action  la  not 
recoverable  by  the  state,  but  belongs  to  the 
treasurer  Individually.  This  proposition  as- 
sumes that  the  deposits  were  lawfully  made 
and  the  Interest  claimed  lawfully  received  by 
the  treasurer. 

We  now  proceed  to  consider  the  above 
propositions  In  the  order  stated,  and  the  deter- 
mination of  them  Is  believed  to  be  decisive  of 
the  judgment  vriilch  oo^^t  to  be  rendered  in 
the  ease. 

L  It  Is  assumed  for  the  purposes  of  the 
ease  that.  If  the  l^gsd  titie  to  the  public  funds 
wUch  lawfully  came  to  the  handa  of  Treasur- 
er McFetrldge  was  vested  In  him,  there  can 
be  no  recovery  by  the  state,  either  against 
blm  or  the  sureties  In  his  official  bond,  for  any 
protit  he  may  have  made  by  the  use  of  suoh 
funds.  The  question  whether  the  state  Is  the 
owner  of  the  public  funds  In  the  hands  of  Its 
treasurer,  or  whether  the  legal  tifle  thereto  Is 
in  the  treasurer,  must  be  determined  by  the 
Btatates  presciiUng  the  rii^ts,  duties,  and 
liabilities  of  the  treasurer.   These  statutes 
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wIU  be  refwred  to,  and  considered  as  briefly 
ftfl  pOMlMe.  Section  152.  Rev.  St.  ts  as  fol- 
lom:  *mu  treasnrer  shall  keep  bis  office  at 
tbe  caiiltol;  diaU  recelTe  and  bave  charge  cft 
an  mimeT  paid  into  the  state  treesnry,  and 
Shan  paj  ont  the  same  as  directed  by  law." 
fleotioa  103  reqnlrea  him  to  give  a  bond,  with 
sureties,  conditioned  (among  other  things)  for 
the  falthfnl  discharge  of  the  datles  of  bis  ot- 
floew  and  that  he  shall  d^ver  to  bis  successor 
In  office,  or  other  person  authorized  to  receive 
the  same,  all  moneys,  proiverty,  etc.,  "belong- 
\ne  to  bis  said  office."  Section  154  requires 
tbe  governor  to  exact  an  additional  bond  of 
the  treasurer  in  several  conttDgendes,  one  of 
which  la,  "whenever  the  funds  In  the  treasury 
shall  exceed  the  amount  of  the  treasurer's 
bond-"  Section  157,  sabd.  1,  makes  It  the 
duty  of  the  treaanrer  to  keep  a  cash  book, 
and  to  enter  therein  "a  detailed  account  of  an 
money  received  by  him  and  disbursed,"  which 
iKWk  he  ts  required  to  deposit  weekly  with 
the  secretary  of  state.  Subdivldon  2  makes 
it  the  duty  of  tbe  treasm%r  '*to  pay  out  of  the 
slate  treasory,"  on  demand,  the  amounts 
spedfled  in  proper  warrants  drawn  by  the 
secretaiy  of  state,  and  provides  that  "be  shall 
{My  no  mon^  oat  of  the  treasury"  except  in 
pursuanoe  of  some  law  anthorlzing  hbn  to  do 
so.  Subdivision  7  requires  him  to  report 
quarter  yearly  to  the  governor  "tbe  total 
amount  of  fimds  in  the  treasury,  specifying 
in  what  kinds  of  currency  they  consist,  and 
the  amount  of  each  kind,"  etc.  Subdivision 
8  requires  him  also  to  report  to  the  governor, 
at  stated  times,  "a  full  and  detailed  state- 
ment of  all  money  received  Into  and  paid 
nut  of  the  treasury"  durtng  the  times  sped- 
fled In  tbe  statute.  Section  169  Is  as  follows: 
''Hw  governor  and  attorney  general  shall,  at 
least  once  In  each  quarter  year,  and  at  such 
other  times  as  tbe  governor  may  elect,  ex- 
amine and  see  tbat  all  the  money  appearing 
by  the  books  of  the  secretary  of  state  and 
state  treasurer  as  belonging  to  the  several 
funds  Is  tn  the  vauhs  of  tbe  treasury,  and, 
In  ease  of  a  defldoicy,  shall  require  the  treas- 
oier  to  make  np  sudi  deflden<7  Immedlatdy; 
and  if  sodi  treasurer  shall  refuse  or  neglect, 
for  ten  days  thereafter,  to  have  the  full  sum 
belonging  to  said  funds  In  the  treasury,  tbe 
attorney  general  shall  Instltate  proceedings 
to  recover  the  same."  Section  4418,  the  pro- 
vlstons  of  whldi  donbtlesa  extoid  to  and  tn- 
dode  tiie  state  treasurer,  makes  It  prima  fa- 
da  evldoioe  of  the  embesSlement  thereof  If 
the  treasurer  loans  or  depodts  tbe  pubUo 
moneys  In  his  hands  "for  lils  own  gain, 
pnrfit,  or  advantage,  wlthont  special  authori- 
ty.** This  section  also  oontatais  the  following 
providMU  "Svery  pnbUo  officer  shall  prompt- 
ly pay  ovor,  as  reqolred  by  law,  the  same 
mooeys  reodved  and  held  by  him  by  vlrtne 
at  tS»  offloe.  and  the  whole  ttiereof.**  Hie 
above  statutes  were  an  In  force  when,  and 
for  a  lone  time  before,  the  bond  In  suit  was 
exeented.  From  beginning  to  end  they  are 
«Btlraly  tDoandstent  with  the  tiworjr  that  the 


legislature  Intended  by  the  enactment  of  any 
of  them  to  vest  the  state  treasurer  with  the 
legal  ownership  of  the  public  moneys  which 
come  to  bis  hwpds,  thus  making  him  merely 
tbe  debtor  of  the  state  In  reapect  thereto.  If 
such  were  his  relation  to  the  state.  It  would 
be  difficult  to  show  tiiat  such  fmids  were  not 
subject  to  be  seized  for  bis  debts,  or,  In  case 
of  the  death  of  the  treasurer  tn  office,  tbat 
the  same  would  not  go  to  his  administrator 
as  part  and  pared  of  his  estate,  the  state  be- 
ing, perhaps,  a  preferred  creditor.  It  Is  In- 
conceivable that  any  legislature  could  Intend 
such  results,  and  there  Is  nothing  In  any  stat- 
nte  which  forces  tbe  conclusion  that  they  did 
so.  A  close  analysis  of  the  above  statutes, 
or  any  extended  discusdon  of  them.  Is  quite 
unnecessary,  for  a  perusal  of  them  Is  snffl- 
deot  to  cany  conviction  to  the  mind  that  tbe 
legislature  never  intended  to  divest  the  state 
of  its  title  to  the  public  funds  in  the  bands 
of  Its  treasurer,  and  the  consequent  control 
over  those  funds  which  results  from  owner- 
ship thereof.  We  must  therefore  negative 
the  first  proposition  above  stated,  and  hold 
that  tbe  state  was  the  owner  of  the  public 
funds  which  came  to  the  bands  of  Treas- 
urer McFetrldge.  Soma  of  the  above  stat- 
utes are  hereinafter  referred  to  on  another 
branch  of  the  case,  and  a  construction  glvoi 
them;  but  such  construction  does  not  dimin- 
ish their  persuadve  force,  as  showing  ttiat 
the  state  is  the  owner  of  such  funds. 

Before  leaving  this  branch  of  the  case  It 
may  be  observed  that,  in  the  argument  of 
this  appeal,  tbe  question  of  the  ownership  of 
these  funds  was  not  made  as  prominent  as 
It  appears  to  have  been  on  the  trial  ot  this 
and  the  Harsbaw  Case  in  the  drouit  court. 
At  least  one  of  the  counsel  In  the  latter  case 
conceded  that  tbe  state  remains  such  owner. 
However,  all  of  the  counsel  ft>r  the  defend- 
ants who  partldpated  In  the  argument  dis- 
claim that  they  conceded  tn  the  drcnlt  court 
that  the  money  claimed  In  this  action  belongs 
to  tbe  owner  of  the  funds  thus  depodted  In 
the  banks,  and  maintained  that,  although  the 
stote  ts  the  owner  thereof,  still  it  ts  not  en- 
titled to  the  Interest  thereon  paid  by  the 
banks  to  the  treasorer,  whether  such  depos- 
its were  legally  or  illegally  made.  This  con- 
tenti<m  Is  emtnraoed  in  the  second  and  third 
propodtions  or  hypotheses  above  stated. 
These  will  now  be  considered. 

n.  Was  tbe  depodt  by  the  treasurer  In 
banks,  In  hto  name  of  office,  of  the  public 
funds  in  his  bands  belonging  to  his  office, 
which  were  depodted  snbject  to  his  draft 
therefor  at  any  time  as  such,  and  only  as 
such  treasorer,  an  nnanthorlzed  and  Illegal 
use  of  those  funds?  Many  adjudications  else- 
where hold  the  doctrine  that.  If  tiie  treasurer 
was  prohibited  by  law  to  make  sudi  depos- 
its, he  is  not  liable  to  account  to  the  state 
for  any  interest  received  by  blm  thereon. 
So  far  as  we  tiave  been  able  to  discover, 
none  of  the  adJndloationB  contain  a  very  sat- 
istkotory  statement  of  the  prlndple  upon 
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which  they  rest  But  we  suppose  It  to  be 
that  such  unlawful  deposit  of  the  funds  Is  a 
conrerelon  thereof  by  the  treasurer  to  bis 
own  use,  as  indicated  la.  Sarceant  t.  Downej, 
49  Wis.  528, 5  N.  W.  Bcp.  003,  and  other  oases 
In  this  oourt,  the  measure  of  damages  for 
which  iKUTersion  la  the  sum  thus  converted, 
with  interest  thereon  from  the  time  be 
should  bare  paid  the  money  to  the  creditors 
of  the  state,  or  delivered  the  same  to  his 
successor  In  office,  as  required  bj  law.  If, 
before  any  lawful  demand  therefor,  the  treas- 
urer thus  pays  orer  or  ddUlvers  the  amount 
so  converted  by  him,  the  damages  which  the 
state  might  otherwise  hare  recovered  of  him 
and  Us  sureties  are  satisfied,  and  the  right  of 
action  Is  gone,  altbou^  he  may  have  made 
gains  by  way  of  Interest,  or  otherwise,  out  of 
the  money  thus  oouTsrted.  For  Reasons  here- 
inafter stated  it  is  tnmeceesary  to  determine 
whether.  If  the  treasurer  Ulegally  made  such 
deceits,  he  fulfilled  his  obllgationB  to  the 
state  when  he  paid  over  the  funds  thvs  de- 
pnttted  as  required  by  law.  It  may  be  ob- 
served, however,  tha^  whatever  the  rights 
of  the  sureties  are  In  audi  case,  to  allow  the 
treamrer  to  escape  accounting  to  the  state 
for  gains  aocnung  from  bis  illegal  use  of  the 
public  funds  looks  vary  much  like  allowing 
a  public  officer  to  profit  by  his  own  wrong 
and  Iweach  of  official  duty.  Courts  should 
be  alow  to  assert  the  rlj^t  of  a  delinquent 
official  to  such  gains,  unless  oomp«lled  to 
do  so  1^  plain  rules  of  law.  But  let  it  be  as- 
sumed for  the  pnrposee  at  the  oaae  toat.  If 
the  deposits  were  (as  the  defendants  all^tO 
Illegally  made^  this  action  must  fall,  and  we 
are  brought  to  consider  and  determine  wheth- 
er they  were  so  made.  Tteae  depodts  were 
made  Id  ttie  name  of  the  treasurer.  In  Us  of- 
flolal  oapaolly  as  swdL  No  tUne  «f  credit  was 
given  upon  them,  but  they  were  payable 
whenever  required  by  the  treasurer*  and  they 
could  only  be  drawn  on  the  official  draft  or 
(^eok  of  the  treasurer.  They  were  made  In 
aoeordance  with  the  usual  and  long-contin- 
ned  course  of  business  In  that  departmoit  of 
the  state  goremment  lliey  were  not  made 
primacUy  for  the  purposes  of  gain  or  profit 
to  the  treasurer,  but  because  the  exigencies  of 
the  business  of  the  department,  and  the  rea- 
sonable oonvenience  of  creditors  of  the  state, 
rendered  It  almost  absolutely  necessary  that 
state  funds  should  be  kept  in  different  por- 
tions of  the  state,  and  In  the  cities  of  Chica- 
go and  New  York,  against  which  the  treas- 
nrer  might  draw  to  pay  appropriations.  Such 
methods  had  prevailed,  and  depoelte  had  been 
made  In  banks,  and  drawn  against,  by  aU  the 
different  state  treasuren,  for  30  years  or 
more  before  the  execution  of  the  bond  In 
suit  A  large  portion  of  the  public  funds 
were  thus  kept  on  deposit  during  that  whole 
period,  and  disbursed  through  the  Instranen- 
tallty  ot  tens  of  thousands  -even  hundreds 
of  thousands— of  drafts  or  checks  drawn  by 
tbiB  raipoctlre  treasurers  In  th^r  name  of 
offloa  against  such  deposits.  To  say  of  any 


adult  dtixen  residing  in  the  state  dvrtnff  ai^r 
considerable  portion  of  that  peiisd.  cape- 
(dally  if  he  waa  a  monber  of  tha  IsgUatBre, 
that  he  did  not  know  of  such  co«vse  ut  busi- 
nes^  would  be  an  impeachment  of  his  Intelll- 
gencv.  Under  these  circomstanoM  it  la  rea- 
sonable to  hold  that  the  state  treunrers 
were  justified  In  transacting  the  business  ot 
iheix  dt^rtmmt  as  th^  cfid  tnansaot  It, 
and  as  such  business  Is  almost  InvnTlably 
conducted  In  the  commercial  world,  unless 
those  methods  were  prohibited  by  some  stat- 
ute of  the  Btete.  And  this  brings  us  to  an  ez- 
omlnatioa  of  the  itatotea  bearing  upon  the 
subject 

It  may  oorrectiy  be  aastuned.  we  tldnk, 
that.  If  the  making  of  such  deposits  was  pro- 
hibited at  aU,  the  problbitlom  must  be  found 
In  one  or  more  of  the  following  statutes: 
SeotlonB  152.  165,  160,  4419,  Bev.  St  abova 
referred  to,  and  the  provisions  for  the  In- 
vestment of  the  trust  funds,  being  sections 
258,  258a,  202a,  Sanb.  &  B.  Ann.  St  It  la 
maintained  in  b^ialf  of  the  state  that  under 
aectlons  152  and  4419  It  was  the  dvty  of  the 
treastwer  to  pay  out,  or  d^ver  to  the  pa- 
Bons  entitled  thereto,  the  aamc  Idetttieal  oobt 
and  currency  paid  Into  the  treasury,  and  that 
the  deposits  in  questhm  came  within  (he  pro- 
vision of  the  latter  section,  making  It  a  crime 
aa  the  part  of  the  treaanrer  to  loan  or  de- 
posit the  public  funds  for  Us  own  gain,  prof- 
It,  or  advantage,  without  special  authority, 
which  of  course  would  render  the  depo^ta 
unia^rfuL  Also,  that  under  secUcsi  159,  un- 
til lawfully  paid  out,  It  was  the  duty  of  the 
treasurer  to  keep  snoh  coin  and  currency  In 
the  vaulte  of  the  treasury,  which  la  claimed 
to  be  the  vault  or  safe  In  the  treasorei'B  of- 
fice In  tile  capitol;  and,  farther,  that  the  de- 
podt  laiereof  with  banks  by  the  treasurer,, 
on  his  own  reavonatblllty,  was  an  taTestment 
of  the  funds  prohibited  by  sections  160,  268. 
Sanb.  &  B.  Ann.  St  These  slatutes  wiU  now 
be  examined  with  referenoe  to  determining 
whether  they,  or  either  of  them,  when  fslxly 
construed,  contain  the  alleged  prohibition  to 
make  the  deiwEdts  in  qaestion. 

Flrat  It  is  claimed  that  tike  provWoo  In 
sectton  441^  Bev.  St.  maldng  It  prima  fade 
evidenoe  <tf  embezzlement  if  any  officer  or 
other  penoa  who  has  the  care,  custody,  or 
poBseasloa  of  the  money  or  ^perty  <tf  anr- 
other,  loans  or  d^oflits  It  for  his  own  gain, 
profit  or  advantage,  wlthoat  special  amtAor- 
Ity,  prohlMta  the  state  treaauier  from  mak- 
ing the  deposits  In  QuestloB,  laasmnoh  as  he 
made  them  wltli  the  Intention  of  oanvertln«: 
to  his  own  use  (and  afterwards  did  so)  ai^ 
Interest  the  banks  should  therea^er  pay  hint 
on  such  deposltB.  The  iiibestlott  la,  thereflore. 
were  the  depoalte  In  <piestion  made  for  the 
gain,  profit  or  advantage  of  Treasnrar 
Fetridge,  within  the  true  Intent  and  meaning 
of  that  provision?  We  are  <tf  flie  ^Inloa 
that  this  vieatlon  must  be  answered  hi  the 
oegative.  To  subject  a  public  ofBcer  to  tte 
serloas  penalties  at  the  statote  there  on»t 
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be  aonwthiDS  In  the  character  uid  Indduits 
9t  the  deports  to  show  that  h«  has  dlsre- 
sarded  the  oldlsatloBs  of  his  trust  In  mgfclng 
Uk  aame.  or  It  oannot  Justly  be  said  that  he 
ieposited  the  money  for  his  own  gain,  proflt, 
or  advantage.  So  long  as  his  actlooa  are 
vitlihi  ttie  line  of  his  duty  he  fs  not  an  em- 
benler,  although  he  may  intend  at  some  fu- 
ture tiiue  unlawfully  to  appropriate  to  hla 
awa  nwe  the  trust  funds,  or  some  portion 
tbereof,  or  the  Interest  realized  thereon.  The 
dpposlbB  under  oouaMeration  (assoming  that 
tbere  was  no  other  l^al  objection  to  the 
making  thereof)  were  regularly  made  by  the 
treasnrcr.  In  his  official  capacity  as  swdi,  for 
[be  ben^t  of  the  state,  and  could  only  be 
dnwn  on  his  official  draft.  The  authority 
to  contraot  for  Int^eet  on  suoh  deposits  Is 
u  broad  as  the  right  to  make  them,  for  the 
Ktatates  contain  no  q^eoial  restriction  In  the 
matter  of  Boch  Interest  True,  there  was  a 
question  betwe^  the  treasurw  and  the  state 
u  to  which  of  them  was  entitled  to  the  Inter- 
est The  treasurer  dalmed  It,  and  Intended, 
If  It  came  to  his  hands,  to  keep  it  Having 
dooe  so.  perhaps  he  committed  an  (dfenae 
a^lnst  the  stbtut&  But  when  he  made  suoh 
deposits  he  dkl  no  overt  act  tending  thereto. 
Tbe  Incipient  offense  Oi  he  afterwards  oom- 
luittcd  It)  rested  entirely  tn  tnt^tlon,  liable 
at  any  time  to  be  abandoned.  No  pesson  oan 
lavfi^  be  convicted  of  an  offense  merely 
because  he  Intended  to  commit  It,  bat  did 
aotblng  In  exeontlon  of  such  Intention.  The 
d^wGlts  having  been  saade  for  tlie  heneflt  of 
tlie  state,  by  the  treasurer  In  his  offltdal  ca^ 
padty.  In  doe  coarse  of  bualueBs,  with  the 
iDtuitlon,  afterwards  executed*  to  pay  the 
amounts  thereof  to  the  persons  lawfully  en- 
tltled  thereto,  the  intention  formed  In  his 
mlDd  to  retain  to  his  own  use  any  Interest 
tlie  banks  might  thereafter  pay  him  on  4h>- 
oo«nt  of  such  deposlte  Is  not  suffldoit  to 
dHaracterlze  the  act  of  "a^^Miyr  such  depodts 
u  a  conversion  to  his  own  use  of  the 
fDDds  thus  deposited,  and  an  embemlement 
thereof.  I^et  us  illustrate.  Suppose  on  the 
next  day  after  the  treasurer  had  made  one 
of  these  deposits  In  some  bank  he  was  prose- 
cated  for  embezslement  under  sectUm  4418. 
Concede  that  he  stipulated  for  interest  on 
each  deposit,  and  intended,  after  such  inter- 
est accrued  and  was  paid  to  him,  to  kec^  it 
a  his  own.  Still  he  made  the  deposit  as 
treasurer,  for  the  benefit  of  the  state,  and 
for  the  purpose  of  paying  the  amoont  there- 
of to  the  creditors  of  the  state  on  proper  war- 
nata.  The  prosecution  would  neoessarlly 
for  be  embezzled  nothing,  and  the  fund 
be  Intended  to  retain  unlawfully  had  never 
been  In  his  hands;  in  fact,  had  not  aoomed 
when  the  deport  was  made.  He  did  no  aot 
to  evidence  an  Intention  to  embezzle  such  Im- 
tcres^  and  there  la  nothing  to  support  the 
praeecntlon  but  a  mere  mental  process  or  in- 
tention entirety  unexecuted.  This  Is  not  suf- 
ficient Bad  the  treasurer  mode  sncdk  dfr 
Wita  In  Ills  IndlTldaal  juune^  and  tt  oooU  be 


proved  that  he  did  ao  for  the  purpose  of 
MiabUng  him  to  embezale  Uie  money  deposit- 
ed, or  a  portion  of  It,  it  mit^t  well  be  said 
that  he  thereby  committed  an  offense  under 
seotton  4419;  but  we  caimot  understand  how 
this  can  truly  be  said  of  official  deporits  In 
regular  and  proper  form,  if  otherwise  law- 
full;  oade  We  ooneiude,  thereCorei,  that 
Treaemrer  Mcd^^etridge  did  not  oommit  a  oiim* 
Insl  ott&OMe  under  section  4418  irhen  be  made 
the  deposits  tn  question. 

Second.  The  next  iiuestlon  Is:  Do  seotlouB 
152  and  the  provision  of  section  4410,  above 
quoted,  require  that  tiie  treasurer  shall  keep 
and  pay  out  the  same  identical  money  he  re- 
ceived by  virtue  of  bis  office,— that  is  to  wtj, 
the  same  specifio  coin  «*  currency  thus  re- 
ceired  by  him?  The  above  statutory  pro- 
visions have  th^  orcein  In  Bev.  St  1849,  & 
134,  S  30,  or  perhaps  at  an  earlier  date,  and 
ore  retained  In  Bev.  Bt  1S0&,  c.  166,  i  34. 
Said  section  30  reqidred  any  person  having 
putrilc  funds  in  his  hapds  to  "pay  over  the 
same  money  that  he  may  have  reodved  in 
the  discbarge  of  bis  duties."  The  object 
sought  to  be  attained  by  such  atatutes  Is 
very  plain.  Their  enaotment  was  due  to  the 
fact  that  a  large  portion  of  the  droulating 
medium  of  tile  oountry  consisted  of  bank 
notes,  which  passed  freely  as  money,  bat  were 
not  legal  tender  for  pecuniary  obligations. 
The  vahie  of  this  kind  of  currency  was  oon- 
stantly  flootuatlng.  When  deiweolated,  treas- 
urers were  liable  to  be  tempted  to  purchase 
it  at  a  discount  with  more  valuable  funds, 
poAapa  coin,  in  tb^  hand^  and  jfaj  the 
pablio  creditors  with  such  depreciated  cux^ 
retuu  at  the  faoe  ralue^  thus  making  for 
themselves  the  amount  of  the  dlsoount  That 
this  practice  preraUed  to  a  oonslderable  ex- 
tent In  the  times  when  such  depredated  our* 
renoy  was  In  eirouiatten,  to  the  manifest  In- 
jury of  pubUo  creditors,  and  the  dlsgraoe  of 
public  service,  is  well  known.  The  law  was 
enacted,  and  has  since  been  retained,  to  pre- 
vent nch  dlahonesty  and  wpong.  Inaamncb 
as,  inraoOoally,  ail  the  cmraicy  now  la  drcu- 
lation  In  the  oountry  as  money  poeseeses  the 
legal-tender  qnali^,  the  law  has  ceased  to  be 
of  mncb.  baportanoe.  Manifestly,  ttiras  never 
Intended  to  require  the  treasurer  to  pay  out 
the  identical  coins  or  treasury  notes,  or  ooto 
oertifioatea,  received  by  him  effldaUy  for  the 
state,  but  only  that  he  shoidd  nc^  reo^ve 
good  money  into  the  tmsnry,  and  pay  the 
pnbUo  creditors  wito  depreclaited  funds.  If 
any  such  are  In  eiroulatlon.  Any  other  oon- 
stmotlon  of  these  statutes  would  Ignwe  the 
reasons  for  their  ensotment,  and  In  our  opin- 
ion  would  lead  to  tnarlfest  abswdUy.  The 
better  view  ia^  we  think,  that  if  the  puUio 
creditors  reo^ve  directly  from  the  hands  of 
tb«  treasurer,  or  from  banks  on  the  treas- 
urer's draft,  money  having  the  same  value 
and  essential  qualities  aa  that  paid  into  the 
treasury,  the  treasurer  does  pay  oat  "the 
same  moneys  received  and  held  him  by 
TbtDS  flC  Us  offioe^"  wUUn  tbt  iwnlng  maA 
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Intention  of  tbe  statutes  mider  condderatloii. 
This  li  so  because  mon^  Is  In  its  nature 
Bererable,— one  coin  or  note  having  the  some 
essential  qualities  and  vahie  iMMseesed  Ixj  any 
other  of  like  denomlnatifm,  and  the  law  does 
not  concern  Itself  to  trace  and  Identify  each 
specific  coin  or  note. 

Itilrd.  Was  Treasurer  McFetridge  re* 
quired  by  law  to  keep,  In  legal  traider  coin 
or  currency,  all  the  public  funds  In  his  hands 
as  treasurer  In  the  vaulta  of  the  treasnirT  If 
so,  he  could  not,  of  couise,  lawfully  make 
general  deposits  thereof  In  banks.  The  claim 
that  such  was  his  duty  Is  rested  solely  upon 
the  proTistons  of  section  159,  Rev.  St,  which 
has  already  been  copied  at  length  herein. 
This  section  was  first  enacted  in  1878,  and 
stands  as  section  5,  c.  340,  of  the  Laws  of 
thtit  year.  It  ts  argued  that  the  term  "tbe 
vaults  of  the  treasury"  means  the  Iron  vault 
or  safe  In  the  office  of  the  state  treasurer  In 
the  capltol,  and  that  the  term  "money,"  as 
employed  In  the  statute,  means  the  actual 
coin  and  currency  of  the  country.  This  con- 
struction Is,  we  think,  too  narrow,  for  it 
Ignores  the  customary  and  necessary  pro- 
cesses universally  employed  In  the  conduct  of 
business  affairs,  and  the  methods  by  which 
the  business  of  the  treasurer's  office  has  been 
conducted  from  Its  first  organization,  and 
would  work  a  violent  and  unnecessary  change 
In  those  methods,  to  the  great  detriment  of 
the  pubUo  business,  and  the  inconvenience 
and  damage  of  public  creditors.  We  are  not 
aware  of  the  existence  of  any  conditions 
when  that  statute  was  enacted  which  called 
for  such  an  extreme  remedy.  On  the  oon- 
trary,  in  addition  to  the  conditions  already 
mentioned,  It  Is  well  known  that  a  large 
portion  of  the  revenues  of  the  state— ©0  per 
cent  thereof,  It  Is  said— are  paid  into  the 
treasury  in  the  form  of  checks,  drafts,  and 
certificates  of  deposit  The  construction  of 
section  1S9  contended  for  would  require  the 
treasurer  to  demand  that  the  revenues  of  the 
state  should  be  paid  to  him  in  lawful  money, 
that  Is,  legal  tender  funds,  or  else  would  com- 
pel him  to  collect  such  checks,  drafts  or  cer- 
tificates of  deposit  in  lawful  money,  and  place 
the  proceeds,  and  other  money  thus  received 
by  him.  In  the  vault  in  his  office,  in  order  to 
be  prepared  for  the  official  Inspection  of  the 
governor  and  attorney  general.  It  Is  im- 
poedble  to  Impute  any  such  absurd  intention 
to  the  legislature.  It  may  be  conceded,  for 
the  purposes  of  the  case,  that  such  restricted 
construction  of  the  statute  in  respect  to  what 
Is  meant  by  the  term  "vaults  of  the  treasury" 
is  the  correct  one,  (a  proposition  we  might 
hesitate  to  hold  were  it  necessary  definitely 
to  determine  the  meaning  of  the  term,)  but 
we  cannot  agree  that  the  word  "money,"  as 
there  employed,  means  only  the  actual  coin 
and  currency  in  droulaHon  as  money.  Such 
a  oonstruction  would  be  extremely  technical, 
and  Is,  we  think,  uncalled  for.  "Money**  is  a 
generic  tenn,  and  may  mean,  not  only  legal- 
tender  oota  and  onrrenoj,  but  also  any  other 


droolatlng  medium,  or  any  InstzmneiitB  or 
tokens  in  general  use  in  the  commerdal  world 
as  the  representatives  of  value.  It  Inelndea 
whatever  Is  lawfully  and  actually  current  iu 
oommerdal  transactions  as  the  equivalent  of 
legal-tender  coin  and  currency.  Thus  it  is 
said  in  Ttqrlor  v.  Robinson,  34  Fed.  Rep.  678, 
that  "the  term  "money*  Is  used  to  detignate 
tbe  whole  volume  of  the  medium  of  exchange 
recognized  by  the  custom  of  merchants  and 
the  laws  of  the  country.  Just  as  the  term 
land*  designates  all  real  estate."  15  Amer. 
&  EIng.  Enc.  Law,  701.  We  have  no  doubt 
that  such  Is  the  sense  In  which  the  term  Is 
employed  In  section  169.  Certificates  of  de- 
posit or  other  vouchers  for  money  deposited 
in  solvent  banks,  payable  on  demand,  are  a 
most  convenient  medium  of  exchange,  and  are 
extensively  used  In  commercial  and  flnjincial 
transactions  to  represent  the  money  thus  de- 
posited, and  as  the  equlval^t  thereof.  Hence 
the  same  are  "money,"  within  the  meaning 
of  section  159,  and  its  requirements  In  that 
behalf  were  complied  with  by  the  treasurer 
If,  In  their  examination  under  that  section, 
the  governor  and  attorney  general  found  'in 
the  vaults  of  the  treasury"  the  amounts  called 
for  by  the  books  of  the  secretary  of  state 
and  treasurer,  although  portions  thereof  were 
in  such  certificates  or  vouchers.  We  conclude 
there  Is  nothing  tn  section  169  which  rendered 
it  unlawful  for  Treasurer  MoFetridge  to  make 
the  deposits  In  question. 

Fourth.  Was  the  making  of  such  deposits 
a  violation  of  section  258,  Sanb.  &  6.  Ann. 
St  which  expressly  prohibits  the  Investment 
of  the  trust  funds  in  any  manner  not  author- 
ized thereby,  or  of  section  160,  which,  by  Im- 
plication prohibits  the  treasurer  from  mak- 
ing Investments  of  any  other  funds  in  the 
treasury  without  the  approval  of  the  govern- 
or? By  those  statutes  such  Investments  are 
restricted  to  the  purchase  of  bonds  of  the 
United  States,  and  of  several  states  specified 
In  section  258,  and  to  loans  to  counties,  towm, 
cities,  villagea,  and  school  districts  for  terms 
not  exceeding  20  years.  Sections  268,  25Sb, 
262a,  subd.  2,  Sanb.  &  B.  Ann.  St  Invest- 
ments of  the  trust  funds  must  be  made  by 
the  commissioners  of  the  public  lands.  The 
treasurer  alone  has  no  authority  to  make  any 
Investment  of  the  public  funds.  The  deposits 
in  question  were  made  by  Treasurer  Mc- 
Fetridge from  any  and  an  the  funds  in  the 
treasuiy,  Indiscriminately,  although  presum- 
ably bis  books  showed  what  amount  of  each 
fund  was  thus  deposited.  Such  deposits  were 
made  vrithout  the  approval  or  concurrence  of 
either  of  his  associate  commissioners  of  the 
public  lands  or  the  governor.  If  those  de- 
posits were  "Investments,"  within  the  mean- 
ing of  the  above  statutes,  they  were  unlaw- 
fully made.  Were  they  Investments?  The 
distinction  between  a  general  deposit  of 
money  In  a  bank  payable  at  any  time  on  de- 
mand, and  an  Investment  of  such  money,  ts 
plain  and  substantiaL  By  such  a  deposit  the 
depositor  does  not  lose  control  of  the  money, 
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bnt  mar  redalm  tt  «t  any  lime.  Trne,  he 
loses  ooDtrol  of  the  spedflc  (xAn  or  currency 
deposited,  but  not  of  an  equal  amount  of  coin 
or  currencT  having  the  same  qualities  and 
rahie,  irtdch,  as  we  hare  seen.  Is  all  that  is 
required  of  him.  But  If  the  funds  in  the 
treasury  are  Invested  In  United  States  or 
state  bonds,  or  In  loans  on  time  to  counties, 
dties,  eta,  the  treasurer  loses  control  thereof, 
and  the  same  cannot  be  rqdaoed  In  the 
treasary  until  soch  bonds  are  paid  or  sold, 
or  sndi  loans  become  due,  and  are  ccdleoted 
by  due  couxBe  of  law.  The  retention  by  the 
treasurer  (tfsabstantlal  control  over  the  funds 
Is  the  one  case,  and  his  loss  of  such  control 
in  the  ottmr,  mark  the  leading  disti action  be- 
tween a  mere  dqrarit  of  the  funds  and  an 
'iovestmait"  thereof,  as  those  terms  are  used 
In  statutes.  This  principle  was  applied  by 
die  supreme  court  of  PennsylTania  in  the 
case  of  Law's  Estate,  144  Pa.  St.  22 
AtL  Bep.  831.  In  the  opinion  of  the  court 
we  find  the  following  language;  "A  deposit 
Is  where  a  sum  of  money  Is  left  with  a 
bsnker  for  safe-keeping,  subject  to  order,  and 
payable,  not  in  the  spedflo  money  deposited, 
but  In  an  equal  sum.  It  may  or  may  not  bear 
Interest,  according  to  the  ^reement.  While 
the  relation  between  Uw  depositor  and  his 
banker  Is  ttnt  of  debtor  and  creditor  simply, 
the  transaction  cannot  In  any  proper  sense  be 
regarded  as  a  loan  unless  the  money  Is  left, 
not  tor  safekeeping,  but  tor  a  fixed  period, 
at  Interest,  In  wtUch  ca«e  tiie  transaction  as- 
lomes  an  the  obaiaeterlsHos  of  a  loan."  The 
above  views  meet  our  appro  vaL  A  valuable 
note  to  that  case,  in  which  many  oases  are 
died  bearing  upon  and  supporting  these 
Tlem,  win  be  found  In  14  Lawy.  Rep.  Ann. 
lOS.  We  are  of  the  opinion,  tiierefbre,  13ui^ 
In  mwirtttg  ^  depodts  In  qnesU<m  with 
banks,  Treasurer  MCFetrldge  did  not  Invest 
the  state  funds,  and  hence  that  he  did  not 
thereby  violate  the  statutes  wliloh  pwAlbited 
him  from  so  doing. 

It  Is  b^erod  that  the  for^obig  discussion 
coven  an  the  reasons  nrged  In  support  of 
the  contentton  that  the  d^oslto  In  question 
were  fflegally  made,  and  bitereet  thereon  D- 
tegELOj  recdved  Iteasurer  McFetrldge. 
Oar  Gondirdon  on  the  second  principal  prop- 
osltiini  or  hypotheris  above  stated  Is  that 
Treasurer  McPetrldge  did  not  violate  any 
law  of  ttie  state  when  be  made  general  de- 
podia  of  the  state  funds  with  banks,  subject 
to  Us  drafts  flierefor,  p^able  on  demand.  It 
follows  as  a  corollary  to  such  conclusion  that 
It  was  not  tmlavrful  for  him  to  stlpnlate  fbr 
paymrat  by  the  banks  of  Interest  on  sodi  de- 
ports, and  to  receive  muAt  Interest  It  Is  nn- 
derstood-lndeed.  Is  a  matter  of  commcm 
fe3iovrtedge~duit  whm  the  present  state 
treasurer,  &fr.  Htmner,  vrent  Into  office,  he 
continued  the  form»  [wactloe  of  d^rasltlng 
the  Ainds  In  banks  and  exacting  and  rec^v- 
ing  interest  thereon,  but,  contrary  to  such 
practice,  be  accounted  to  the  state  for  such 
tnterat  bgr  ^uuslng  himself  therewia  tat 


bis  acoomit  with  the  state,  and  paid  out  Ae 
same  as  the  money  of  the  state.  In  all  this 
be  was  nndonbte^  strictly  within  the  Une 
of  his  duty.  Hie  mode  of  making  such  de- 
posits bt  now  regulated  by  chapter  273,  Laws 
Itfttl.  On  the  theory  that  the  deposits  In  ques- 
tion were  Illegally  made,  and  Interest  thereon 
Illegally  rec^ved,  It  was  claimed  on  the  argu- 
ment for  defendants  that  It  Is  essential  that 
the  legislature  waive  such  Illegality,  and  rati- 
fy those  trunsactlons  of  the  treasurer,  be- 
fore the  state  can  maintain  this  action.  It  Is 
said  that  In  the  absence  of  such  ratification, 
the  state  Ls  claiming  the  fruits  of  Ulegnl  trans- 
actions. WhateTOr  force  there  might  be  In 
tills  podtlon  were  the  money  sought  to  be  re- 
covered the  proceeds  of  an  Illegal  contract. 
It  ceases  to  be  significant  after  it  has  been  de- 
termined that  the  transacttona  through  which 
the  money  was  obtained  were  It^aL  IS  there 
has  l>een  a  breach  of  the  condition  of  Treas- 
urer McFetridge's  official  bond  to  the  Injury 
of  the  state,  tt  was  the  duty  of  the  attorney 
general,  on  request  of  the  governor  or  secre- 
tary of  state,  (which  request  will  be  pre- 
sumed,) to  bring  suit  on  such  bond,  and 
special  legislative  authority  to  do  so  Is  not 
essential  to  the  maintenance  of  ttie  action. 
Rer.  St  1 163. 

m.  Having  determined  that  the  public 
funds  which  came  to  the  hands  of  Treasurer 
McFetridgo  belonged  to  the  state,  and  that 
he  violated  no  law  when  he  deposited  such 
funds  in  banks  and  st^ulated  for  and  re- 
ceived Intmst  thereon,  we  are  next  to  de- 
termine the  third  and  last  proposition  or  hy- 
pothesis of  the  d^endants,  whUdi  la  that  flie 
treasurer  was  abaulutely  liable  to  the  state  m 
his  official  bond  for  all  the  money  of  the 
state  whldi  came  to  his  hands  hy  vlrtae  of 
his  office,  and  that,  because  of  sodi  absolute 
liability,  any  Interest  he  may  have  reallced 
on  snch  depodta  belonged  to  him  Individual- 
ly. WhUe  such  absolute  liability  of  the  treas- 
urer will  be  assumed  for  the  purposes  of  the 
case.  It  seems  to  us  that  no  snch  conctusltm 
uecessainy  restilts  therefrom.  The  treasurer 
may  w^  be  held  liable  absolutely  for  an 
moneys  of  the  state  coming  to  bis  hands,  and 
be  h«^  liable  also  for  Interest  on  the  depos- 
its In  question.  Stated  in  anothw  form,  such 
absolute  liability  does  not  necessarily  «o- 
top  the  state  to  maintain  that  such  Interest 
was  received  by  tlie  treasurer  by  virtue  of 
his  oStM,  and  belongs  to  his  offloa  There  are 
cases,  however,  which  apparently  sustain  the 
contention  of  defendants'  coimsel  on  this 
brandi  of  tiie  case.  Some  of  tibem  ^rin  now 
be  examined  fbr  tilie  purpose  of  ascertaining 
whether  they  do  so  hold,  and  if  so,  upon 
what  grounds  tlie  doctrine  la  rested. 

The  case  of  People  v.  Walsen,  28  Vac  Rep. 
111%  recenOy  dedded  by  fbB  supreme  oonrt 
of  Oolorada  Is  mudi  nUed  up«i  by  ooansd 
for  defendants  to  snstiUn  Ih^  eontoittcm. 
like  this  action.  It  vnu  broo^t  by  the  state 
on  the  official  bond  of  a  former  state  treas- 
urer, against  him  and  his  sureties  therein,  to 
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reoorer  Interett  leoeiTed  I17  nub  Izaanmr 
fHi  deposits  at  public  AiacU  made  1^  him  In 
banks,  whldi  Interest  was  ntained  by  him 
to  his  own  Indtridiua  nae.  It  was  held  by  ttie 
trial  court  on  demurrrar  that  the  oomplalnt 
failed  to  state  a  cause  of  action  acalnst  tiw 
traaamw  or  his  sorettes,  and  the  supreme 
oonrt  aiBnned  a  judgment  for  defendants  In 
such  ddmorrer.  We  understand  that  the 
judgment  in  that  case  la  rested  bf  fbe  ooort 
on  two  separate  and  dlatinot  grounds,  to  wit: 
0)  Upon  tike  statcitai  <tf  that  state;  and  0!) 
upon  the  absolnte  UabHilr  <a  the  treasorer 
to  aooount  to  the  state  tor  the  pubUo  funds 
which  come  to  his  hands. 

to  the  first  of  these  grounds.  In  March, 
1889,  one  branch  of  tbe  Ocdomdo  l^ialature, 
patBuant  to  a  praotloe  whfcdi  seems  to  be  an- 
tborlxed  In  that  state,  submitted  to  the  so* 
prune  court  certain  questtoos  relative  to  the 
Talidity  of  certain  {uroposed  legislation,  af- 
fecting the  care,  custody,  and  control  of  the 
puUio  funds.  In  answering  those  questions 
the  court  took  oooaslon  to  say:  "It  la  emi- 
nently  proper,  and  In  view  of  section  13,  art 
10,  of  tiie  oonatltntlon  It  may  be  a  legfatetlTe 
duty,  to  provide  by  statute  that  all  intawst 
paid  by  banks  tqHm  pnhUo  funds  deposited 
with  them  BhaU  be  placed  to  Itie  credit  of 
tba  state."  In  April  of  that  yeu"  the  le^ 
lature,  preeamatdy  prompted  thereto  1^  tJie 
above  suggestion,  otacted  a  law  the  purpose 
of  whUsh,  as  correctly  exinneBed  In  its  ttile. 
being  "to  prohibit  the  conversion,  loaning,  or 
deposit  for  the  bencflt  of  offloers,  agents  and 
servants^  of  public  funds  belonging  to  the 
counties^  dtlea,  town,  towntdilp  and  sohool 
districts  of  the  state,  and  to  prescribe  ponlal^ 
ment  for  the  violation  of  the  conditions  here- 
of, and  to  repeal  all  acts  Inconsistent  there> 
with."  The  act  gives  a  right  of  aotton  to  any 
such  municipality,  or  other  subdivision  of  the 
stato,  against  any  ettch  officer,  agent,  or  uerr- 
ant  who  has  contracted  for  or  received,  and 
against  any  person  or  association  who  has 
contracted  to  pay  the  samd  to  the  individual 
nse  of  such  ofFioer,  agent,  or  servant,  an> 
benefits  or  advantages  because  of  the  deposit 
of  the  puhlio  funds  with  such  person  or  as- 
sociation. The  term  "beneflts  or  advantages" 
was  dearly  intended  to  include  Interest  on 
auGb  deposita  The  act  Industriously  excludes 
the  state  treasurer  from  its  requirements  and 
penalties.  Because  it  does  so,  the  court  held 
that  the  state  had  no  ria^  of  aotion  agiUnst 
the  state  treasurer,  and,  of .  course,  none 
against  the  sureties  in  lUs  ofSclfd  bond,  to  re- 
cover Interest  received  and  retained  by  him 
to  his  own  use  on  such  deposit!  of  the  pub- 
lic funds.  This  ruling  alone  was  necesaarlly 
decisive  of  the  casb  Because  we  have  no 
such  statoto  in  this  state,  the  case.  In  that 
aspect  of  it,  does  not  aid  us  in  the  determina- 
tion of  the  present  case.  But,  as  before  stat^ 
ed,  the  court  also  rested  Its  dedrion  upon  the 
further  and  independent  ground  that,  beoanse 
of  the  absolnte  liablUty  of  the  treasurer  to 
aooount  to  the  state  for  aU  funds  oomlng  to 


his  bsBds  hy  virtue  of  his  office,  he  cannot 
bo  lequteed  to  acoomt  tot  Interest  reoetred 
by  him  en  the  public  funds  thus  deposited. 
TUm  Is  laid  down  as  a  goiena  rule  of  law. 
unafTeoted  by  statotory  provisions,  and  is  of 
course  as  appUoatde  in  this  state  as  In  Ook»- 
rado. 

Fariups  the  most  effectual  way  to  test  the 
existence  of  the  alleged  rule  Is  to  examine 
thft  cases  on  the  authority  of  which  the  Colo- 
rado oourt  held  that  it  existed.  These  are 
Bock  T.  Stlnges.  80  Ind.  3M;  Shelton  t. 
State,  63  Ind.  331;  Renfroe  Oolqiiltt,  74 
Ga  613;  Cool  r.  Oodshaw.  (fy.)  17  S.  W. 
Rep.  737.  Other  cases  are  dted  to  the  prtvo- 
sition  that  the  liablUty  of  a  pubUc  <^oer  for 
public  funds  is  not  neoessarily,  perhaps  not 
wuaUy,  that  of  an  ordinary  bailee  or  trustee 
of  money  or  property,  who  must  always  ao- 
oount to  hia  bailor  or  cestui  que  trust  for 
gains  and  profits  made  by  him  out  of  the 
trust  estete.  lliese  last-mentioned  cases  will 
not  be  especially  considered,  for  the  propo- 
sition to  which  they  are  dted  la  undoubtedly 
correct  The  liability  of  the  treasurer  in 
this  case  must  be  mtesured  and  detenulned 
fay  the  statutes  preeoriUng  his  duties  and  ob- 
llgatloaB.  It  is  not  soufl^t  to  <dtarge  him 
with  any  mere  oommon-law  liabUity  of  a 
trustee  or  bailee.  In  each  of  the  Indiana 
cases  died  it  was  bdd  that  the  treasurer  was 
tht  owner  of  the  fund  received  by  him  as 
such  treasurer,  and  for  that  reason  he  was 
relieved  firom  the  obUgation  to  acoount  for 
interest  which  he  realised  thereon.  Renfroe 
T.  Oolqultt,  74  Os.  618,  like  this  and  Che  Wal- 
sea  Oase,  was  an  aotion  on  behalf  of  the 
states  ai^lnst  Oie  state  treasurer  and  the 
sureties  in  his  itffclal  bond,  to  reeover  inter- 
est on  deposits  of  publlo  funds,  which  Inters 
est  the  treasurer  failed  to  aoommt  for  to  the 
state,  but  appropriated  tbs  same  to  the  use 
of  himself  and  otham  like  Hba  Ooknndo 
case,  it  came  before  the  supreme  court  or 
Georgia  on  writ  of  error  from  a  Judgment 
for  defendants  qpon  demurrer  to  the  oom- 
plalnt If  we  read  the  opinion  of  the  major- 
ity of  tile  oourt  correctly.  It  was  held  that  tt 
appeared  from  tiie  complaint  that;  In  maUng 
such  deposits  of  the  puMlc  fimds,  the  treasurer 
violated  a  penal  statute  of  the  state,  and  that. 
In  the  absence  of  any  statute  entitling  the  stete 
to  the  interest  on  such  deposits,  the  stato  oould 
not  "Tf an  action  Uierefor  on  the  official 
bond  of  the  treasurer,  for  the  reason  that, 
having  received  the  money  claimed  through 
the  instrumentality  and  by  means  of  an  Ille- 
gal and  penal  act,  the  treasurer  did  not  re- 
ceive the  same  by  virtue  of  his  office.  The 
court  cites  several  cases  to  tha  rule  that  the 
treasurer  and  his  sureties  are  not  Uahle  on 
his  official  bond  for  money  oomlng  to  his 
hands,  unless  he  received  the  same  lawfully, 
by  virtue  of  his  office.  Among  these  are  the 
oases  of  Gerber  r.  Ackley,  37  Wis.  43;  Tay- 
lor v.  Parker.  43  Wis.  7&  In  these  oases  the 
distinction  is  made  between  aots  done  vlrtate 
offloU  and  those  done  colore  ^lall  mer^i 
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the  oOeer  and  bla  sureties  being  held  lUhle 
on  tate  offldal  bond  for  acts  belonging  to  the 
foriQOT  otaM,  but  not  for  those  bdongtaig  tio 
the  latto-  claai.  All  the  oases  olted  in  the 
Georgia  ease  are  to  the  saioe  effect  We 
fldl  to  find  In  that  ease  any  iDtimatioa  that 
the  treasurer  was  not  liable  on  his  official 
bond  fior  the  interest  claimed  because  be  was 
absolutely  llalde  to  tile  state  for  the  iraUlo 
Cod  da  which  came  to  his  hands.  The  case 
does  not,  therefore,  sustain  the  role  laid 
down  in  the  Colorado  case  as  to  the  results 
which  flow  from  the  abeolate  UabiUty  of  the 
tnasorer  to  the  state. 

Com.  T.  Godahaw,  aapn,  to  tn  some  re- 
ipects  a  very  peculiar  case.  It  was  brooi^t 
ia  bdialf  of  a  conn^  apon  the  official  bond 
of  a  county  officer  designated  as  **tnurtee  of 
the  ituy  fund."  Under  the  statutes  of  Km- 
tnc^  in  force  from  1880  to  1886.  this  ofBoer 
received  for  disbutsemmt  large  sums  of  mon- 
ey, some  of  wUch  lawfully  remained  unex- 
pended In  his  hands  a  con^denible  time.  In 
1586  the  statute  was  repealed,  and  another 
oiacted  In  Its  place,  requiring  that  the  por- 
tion of  the  fund  not  required  for  Immediate 
use  should  be  paid  to  another  officer.  For 
some  insufficient  reason  (as  the  oourt  h^) 
the  fond  was  all  paid  to,  and  the  surplus  al- 
lowed to  remain  in  the  hands  of,  such  trus- 
tee until  1880,  notwithstanding  the  legisla- 
tion of  1886.  During  the  whole  10  yean 
■Dch  trustee  deported  the  surplus  funds  Is 
his  hands  with  banks,  and  received  and  re- 
tahied  to  his  own  use  intmst  thereon.  The 
action  was  to  recover  the  amount  of  such  tn- 
terest,  and  was  bron^t  against  the  trustee 
and  his  snretleB.  In  its  oidnlon  the  court 
states  the  rale  to  be  that  where,  as  In  that 
cue,  the  officer  Is  absolutely  liable  to  ao- 
count  for  the  fund,  he  Is  not  Hhble  for  any 
interest  he  may  reaUxe  thereon.  The  reason 
given  for  the  rule  la  that  tn  sooh  case,  as  be- 
tween the  state  or  count?  and  the  officer, 
the  fnnd  must  be  treated  as  his  money,  and 
■ot  that  of  the  state  or  oonnty.  Having  here* 
tnbefore  determined  that  the  pnt^o  funds 
coming  to  the  hands  of  Treasurer  McFet* 
rtdge  by  virtue  of  his  office  belongs  to  the 
state*  the  Kentocky  case  oeases  to  be  valua- 
ble as  an  anthorlty  that  the  treasurer  Is  not 
accountable  to  tbe  state  for  Interest  lawfully 
received  by  him  on  deposits  of  the  public 
foods.  In  that  case  It  was  held  that  for  In- 
terest realised  on  the  fund  up  to  1886,  dur- 
ing which  time  the  whole  fund  was  lawfully 
tn  the  hands  of  the  trustee,  he  was  not  liable 
on  Ua  bond,  but  that  he  was  so  liable  for 
Interest  received  by  him  after  that  date, 
when  the  fund  was  unlawfully  in  his  hands. 
In  respect  to  the  Interest  accruing  after  1886, 
the  fund  out  of  which  It  grew  was  in  the 
hands  of  the  officer  colore  officii  (miy,  and 
the  great  weight  of  authority  Is,  as  was  h^ 
hi  the  Wisconsin  oases  above  ctted,  that  in 
suoh  case  there  Is  no  liability  on  the  official 
bond  of  the  offlcsr. 


Th6  foregoing  seem  to  be  tiie  cases  most 
relied  upon  to  snstaln  the  proposition  that 
Treasurer  McFetrldge  and  his  sureties  are 
reeved  from  liability  on  his  official  bond  for 
the  Interest  claimed,  because  of  his  absolute 
UaMllty  to  tiie  state  for  tin  pubUo  funds  re- 
crived  by  him  by  Tlrtne  of  his  office.  With 
all  due  deference  to  the  able  courts  which 
have  asserted  or  intimated  the  existence  of 
the  allied  rule  under  ooBMwMxm^  we  are 
constrained  to  say  Hiat  In  our  i^ilnion  they 
have  failed  to  demonstrate,  either  by  autitor- 
Ity  or  upon  iHindplc  that  the  same  has  any 
place  In  our  Jurisprudence.  It  has  already 
been  held  herein  that  the  public  funds  were 
lawfully  deposited  by  Treasurer  McFetrldge 
with  tbe  banks,  and  that  he  lawfully  re- 
ceived from  such  banks  compoisatlon  by 
way  of  Interest  for  the  use  of  such  deposits. 
Under  those  idrcnmstances,  and  in  the  ab- 
aexoM  of  any  statute  separating  the  Interest 
from  tbe  fund  and  diverting  It  to  other  uses, 
suoh  Interest  was  an  accretion  or  Ineremrat 
to  the  fund,  thus  becoming  a  part  of  it,  and 
I<%lcaUy  and  necessarily  beloogs  to  the  own- 
er of  tbe  fund,  to  wit,  the  state.  It  Is  Imma- 
terial that  the  treasurer  stipulated  for  buter- 
eet  on  the  deposits,  or  that  the  banks  paid 
him  such  Interest  without  stipulation,  both 
the  treasurer  and  the  banks  intending  that 
he  should  retain  the  same  as  hto  own,  and 
believing  that  he  was  entitled  thereto.  Sncb 
Intention  and  beU^  cannot  affect  Ute  owner- 
ship of  the  interest,  or  Its  essential  character 
as  a  portion  of  the  public  funds  In  the  hands 
of  the  treasurer.  Notwithstanding  such  in- 
tention and  b^ef,  the  interest  was  In  f^ 
paid  to  the  state  treasurer  and  belonged  to 
his  said  office,  within  the  meaning  and  Inten- 
tion of  the  bond  in  suit  A  lawful  act  cannot 
be  rendered  uittawful  merely  because  the 
actors  intended  to  follow  it  an  unlawful 
act  Bo,  when  the  treasurer  lawfully  re- 
oeivee  money  which  of  right  belongs  to  hto 
office,  be  receives  it  virtue  of  his  office, 
and  cannot,  by  forming  and  executing  an  iUf 
tentlon  to  retain  the  money  as  his  own,  di- 
vest tbe  act  of  receiving  the  money  of  Its 
official  charaoter.  I^e  fact  remains  that  he 
reoelved  it  vlrtute  (MScdL  Thto  to  a  most  sal- 
ntaiy  rule,  which  dwuld  never  be  departed 
from  unless  clearly  abrt^ted  by  some  stat- 
ute. We  find  no  such  statute  In  this  state. 

Many  cases  have  been  dted  which  sustain, 
more  or  less  directly,  the  views  above  ex- 
pressed on  this  branch  of  the  case.  The  fol- 
lowing, in  which  puMlo  officers  have  been  held 
to  accoimt  for  accretions  to  the  public  funds 
in  their  hands,  are  a  few  of  them:  Mayor, 
etc.,  of  the  City  of  New  York  v.  National 
Broadway  Bank,  (Sup.)  10  N.  X.  Supp.  665. 
affirmed,  27  N.  B.  Rep.  665;  Barl  of  Lons- 
dale V.  Church,  3  Brown  Oh.  41;  Hunt  v. 
State,  ISA  Ind.  806,  24  N.  E.  Bepu  887;  WU- 
Us  V.  Oommlsaloneni,  5  Bast,  U.  &  v. 
Mosby,  138  n.  8.  273.  10  Sup.  Ct  Uep.  827. 
24  C&  CL  14;  Siqwrvlsocs  v.  Wandel,  6 
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Lans.  33,  afflnnrttl,  59  X.  Y.  e4S;  Hnglies  t. 
People,  82  111.  7R;  Cooper  t.  People,  85  HI. 
417;  Chicago  v.  Gago,  95  DL  593.  Probably 
come  of  the  above  dectsiotis  were  Influenced 
ty  special  statates;  at  least,  such  seems  to  be 
tnie  of  the  Illinois  cases.  Yet  It  Is  believed 
that  In  all  those  cases  the  general  rule  of  law 
Is  laid  down  and  enforced,  which,  as  applied 
to  this  case,  Is  that  the  Interest  on  the  depos- 
its In  question  received  by  Treasurer  McFet- 
ridge  was  an  Increment  to  the  funds  of  the 
state  deposited  by  blm  in  banks  In  his  offldal 
capacity,  and  that  the  rl|^t  to  such  Interest 
was  thereby  vested  In  the  state,  and  on  re- 
ceipt thereof  by  Treasurer  McFetrldge  It 
became  and  was  money  In  hla  hands  belong- 
ing to  his  said  office.  He  not  having  ac- 
couDted  therefor,  this  action  by  the  state  on 
bis  official  bond  to  recover  the  same  may  be 
maintained. 

A  large  majority  of  the  adjudications 
dted  in  the  arguments  of  the  case,  aside  from 
those  specifically  commented  upon  herein, 
may  be  dassifled  as  follows;  (1)  ITiose 
which  hold  that  the  officer  owns  ^e  public 
funds  which  came  to  his  hands,  and  for  that 
reason  cannot  be  required  to  accoiant  for 
gains  derived  therefrom.  (2)  Those  which 
hold  that,  although  the  officer  Is  not  the 
owner  of  th«  funds.  If  he  unlawfully  use  the 
same  for  his  own  profit,  bis  gains  cannot  be 
recovered  In  an  action  on  his  official  bond. 
(3>  Those  which  hold  that  be  Is  not  sudi 
owner,  and  that  his  UabUl^  to  account  for 
the  public  funds  coming  to  his  hands  Is  ab- 
solute, or  at  least  equal  to  the  common  law 
liability  of  a  common  carrier  for  the  safe 
transportation  and  delivery  of  goods  commit- 
ted to  it  for  carriage,  and  yet  that  for  any 
profit  or  gain  made  by  the  officer  out  of  the 
use  of  such  funds  he  must  ac<A>unt  to  the  own- 
er of  the  funds,  whether  the  same  was  made 
lawfully  or  unlawfully.  (4)  Those  which 
hold  that  if  the  officer,  not  being  such  owner, 
makes  gains  oat  of  flie  public  funds  by  the 
lawful  use  thereof,  such  gains  attach  to  the 
fond  by  way  of  accretion  or  increment,  and 
become  a  part  of  It,  and  belong  to  the  owner 
of  the  fund,  and,  If  not  accounted  for,  an  ac- 
tion at  law  may  be  maintained  on  the  official 
bond  of  the  officer,  against  him  and  his 
sureties,  to  recover  such  gains.  Hav- 
ing determined  that  the  fund  thus  depos- 
ited In  banks  by  Treasurer  McFetrldge  be- 
longed to  the  state,  we  assume  the  accuracy 
of  the  rule  held  by  the  cases  In  the  second 
class  above  mentioned,  and  under  the  rule  of 
the  cases  In  the  fourth  class,  which  we  ap- 
prove, we  hold  Treasurer  McFetrldge  and 
his  sureties  liable  in  this  action  for  the  In- 
terest in  question. 

Brief  reference  will  now  be  made  to  the  ar^ 
gnment  that  certain  legislation  in  1876  went 
upon  the  theory  that  theretofore  Interest  on 
deposits  was  a  lawful  perqulEdte  of  the  treas- 
urer, which  was  cut  off  by  such  legislation, 
and  restored  the  revision  of  1878.  In  Feb- 
mar^,  18T6,  Mr.  Keuluit  wbo  bad  joM  ok- 


tered  upon  a  second  term  as  state  trea 
in  reply  to  a  resolution  of  Inqairy,  istai 
the  s^uite  that  during  his  first  term  bm 
treasurer  he  received  between  $24.00( 
f25,000  as  Interest  on  depoEdts  of  state  1 
which  he  claimed  the  ri^t  to  retain  t 
own  money  In  accordance  with  the  al 
practice  of  his  predecessors  In  office 
March  of  that  year  the  legistnture  em 
chapter  341  of  the  Laws  of  1876,  flxlni 
salary  of  the  state  treasurer  at  $5,00C 
year,  and  providing  that  such  salary  si 
be  'In  full  for  all  services  rendered  by  hi 
his  offldal  capacity."  It  was  also  pro\ 
therein  that  "all  fees  and  perqulsiteB  rect 
by  him  from  every  source  shall  be  paid 
the  state  treasury  and  become  a  part  al 
general  fund."  Section  3.  Also  that  i 
act  should  take  effect  on  the  first  Monda 
January,  1878.  Section  7.  These  ppovia 
are  retained  In  the  revision  of  1878  in  sect 
157,  170,  subd.  6,  except  the  words  " 
perquisites"  are  omitted.  The  argumen 
that  Ihe  Interest  In  controversy  Is  a  "per 
site,**  and  that  because  the  legislature  did 
cat  off  such  perquisites  until  the  end  of 
Keubn's  second  term  as  state  treasurer,  i 
made  no  provision  requiring  him  or  any  of 
predecessors  to  account  for  the  Interest 
ceived  by  them,  respectively,  on  depos 
the  Inference  Is  plain  that  the  legislature 
1876  were  of  the  opinion  that  such  Inter 
was  a  lawful  perquisite  of  the  treasurer,  s 
by  plain  Implication  authorized  Mr.  Ken 
to  continue  to  appropriate  the  same  to  '. 
own  use  through  his  second  term;  and,  t 
ther,  that,  by  the  omission  from  the  revisl 
of  1878  of  tiie  provision  which  required  t 
treasurer  to  account  for  "perquisites,"  t 
legislature  intended  to  restore  his  right  thei 
to.  Whatever  foi-ce  there  may  be  in  ti 
above  ailment,  as  applied  to  the  interest  i 
talned  by  state  treasurers  before  187S,  v 
think  the  omts^on  of  the  term  "perqtilsite! 
from  the  revision  of  that  year  has  no  sign! 
icance  when  applied  to  such  retention  ( 
Interest  after  that  date.  When  the  stitiil 
provides  that  the  salary  of  the  treasurer  slia 
be  "in  full  for  all  services  rendered  by  him  I 
his  offldal  capadty,"  it  cuts  off  all  fees  an 
perquMtes  as  effectually  as  though  the  sani 
were  spedally  prohibited.  After  soch  statut 
took  effect,  but  for  other  provlslou  thereir 
the  treasurer  could  not  lawfully  have  exnctet 
fees.  But  because  the  legislature  desired  t( 
continue  the  collection  of  fees  for  the  benefi 
of  the  state,  It  provided  therefor,  and  for  the 
payment  of  such  fees  into  the  general  fund, 
This  provision  Is  retained  In  the  revision, 
True,  the  same  act  provided,  In  form,  that 
"perquisites"  received  by  him  should  also  be 
paid  Into  that  fund.  The  proviaioD  was  nu- 
gatory because,  unless  the  treasurer  mi^t  re- 
tain to  his  own  Tise  wliat  had  theretofore  lieeu 
deemed  perquisites,  the  same  ceased  to  he 
such,  and  there  was  nothing  for  the  provision 
to  apply  to.  It  was  In  this  view,  presomably, 
that  the  re  visors  and  legislature  omitted  from 
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tiw  reTtakm  the  term  "perqulBltes,"  tbm  eHm- 
toaflnc  a  useless  and  inoperative  provision. 
The  contention  tttat  Treasurer  McFetrtdge 
vas  aatborized  to  retain  to  bis  own  use  tlie 
Interest  recdved  hj  tdm  tm  depcrtts  ot 
state  Amda,  based  cm  tte  use  and  omlSBlon  of 
ibatterm  In  audi  statutes,  most  be  negatSved. 

It  has  alao  been  anaeated  liiat  -mSgtit 
riunild  be  giren  to  tba  alleged  taxA  that  It 
«M  wen  known— waa  really  a  matter  of 
common  knowledge— that  all  the  state  treas- 
nrera  for  more  than  30  years  before  18S1, 
cuistantly  reoelTed  and  retained  to  th^  own 
nae  Interest  on  d^odt  of  pubUo  fiuvLs,  wttb- 
oat  objection  by  the  leplalatore  or  other 
sndwritlei  of  the  atate.  However  the  fact 
msy  hare  been  before  1878,  there  Is  no  suffl- 
dat  proof  that  the  people  or  legislature,  or 
the  executive  nr  administrative  offloers  ot  the 
•tate^  generally,  had  inch  knowledge,  at 
tbooth.  as  a  witness  pnta  It,  "it  was  in  the 
sir,"  fliat  the  praetSoe  preraUed  after  the 
legislation  of  1876  took  efltet  There  is  muoh 
testtmony  tending  to  ahow  that  the  practice 
was  kept  frran  the  knowledge  of  the  pnOUo 
u  far  as  prutloaUe.  Iforeover^  If  every 
dthen  and  <rfBoer  of  the  state  knew  that  the 
piactlce  prevailed.  It  wonld  be  difficult  to 
Aow  that  a  usage  which  takes  from  the  state, 
ud  res  to  one  of  Its  oflScera,  vithout  au- 
thultr  of -law,  large  auma  ot  money  belong- 
ing to  0m  state,  could  be  upheld  as  a  valid 

OUtODL 

Vfoa  due  conalderatlini  onr  oonclaalons  up- 
cn  the  iHu^  ease  are  (and  Uxe  oourt  so  holds) 
flat  the  funds  whloh  Treasurer  UcFetridge 
deporited  wlttt  banka  were  tlie  property  of 
the  state;  ^t  in  making  audi  d^Kwits  as 
tzeasorer,  and  stipulating  for  and  receiving 
totetest  thereon,  or  receiving  Interest  there- 
on without  such  stipnlatlon,  be  did  not  violate 
any  law  of  the  state;  lhat  smdi  interest  so 
paid  to  him,  being  an  accretion  or  Increment 
to  the  fund,  increaeing  It  by  the  amount  of 
Intereat  thna  paid  thereon,  belongs  to  the 
Mate;  that  Treasurer  MoFetrtdire  received 
■ocfa  Interest  by  virtue  of  his  office  ot  atate 
treasomr.  and  the  same  banged  to  bis  said 
office;  that  bla  fftilure  to  account  Oierefor  to 
the  state,  or  to  deliver  the  same  to  bis  buc- 
cesBor  In  office^  as  required  by  law,  is  a 
breach  of  the  conditions  of  his  official  bond; 
and  that  this  action  can  be  maintained  on 
rach  bond,  against  him  and  his  sureties  there- 
in, to  recover  tbe  interest  thus  received  by 
Um  and  unaccounted  for.  In  determining 
dila  case  the  court  has  adopted  many  of  tiie 
views  of  the  learned  circuit  Judge,  but  wltb- 
boids  Its  approval  of  others.  Inasmuch  as  we 
arrive  at  the  same  conclusion  reached  by 
him,  although  by  different  processes  of  ren- 
mnoSag,  It  Is  unneceesary  further  to  discuss 
die  propoedtions  In  his  very  able  opinion 
which  we  are  not  prepared-  to  adopts  The 
Judgment  of  the  drcult  oourt  must  be  af- 
finoed. 

PIKNBX.  J,  to^  no  park 


NOTE. 

The  following  opinion  in  this  case,  and  in  the 
ease  of  State  v.  Har^aw  et  al.,  which  was  tried 
with  It,  was  filed  by  Judge  A.  W.  Newman,  of 
the  rixth  Judicial  drcult,  before  whom  those 
eases  were  tried: 

"These  am  two  actions  against  former  state 
treasurers  and  their  sureties  to  recovn"  moncr 
which  thetreasarers  received  from  certain  banks 
for  the  use  of  public  money  depwdted  with  them* 
and  which  thej  have  failed  to  deliver  to  their 
successors  In  office.  The  two  cases  depend  main- 
ly on  ■tmiiai'  facts,  and  the  Questions  of  law  are 
very  much  the  same,  so  they  were  tried  and  are 
decided  together  for  oonvenleneew 

"Mr.  Mcl<^etridge  was  treasurer  for  five  years, 
from  1S82  tn  1887;  Mr.  Harshaw  from  1^  to 
1S>1,— four  years.  During  these  terms  of  office 
the  law  fixed  the  salary  of  the  office  at  $5,000 
per  year,  and  at  the  same  time  declared  that 
that  sum  'shall  be  in  full  for  ail  services  ren- 
dered by  him  In  his  official  capacity.'  This  sum 
la  equal  to  the  largest  salary  paid  to  any  officer 
in  the  state.  It  is  equal  to  the  salary  i>aid  to 
the  governor  and  to  the  justices  of  the  supreme 
court  The  duties  of  the  office  of  the  state  treas- 
urer require  from  him  llttie  beddea  good  book- 
keeping and  suitable  care  to  keep  the  pubUo 
money  safely.  He  Is  not  in  any  important  sense 
the  state  miander.  The  general  management 
of  the  finances  of  the  state  Is  confided  to  three 
commissioners,  of  whom  the  treasurer  is  one. 
These  defendants,  during  their  respective  term^ 
kept  large  sums  of  the  public  money  d^oeited 
in  banks,  and  received  m>m  the  twnks,  for  the 
nse  of  It,  large  sums  of  money,  several  times 
larger  than  the  salary  allowed  to  their  office  1^ 
law.  This  interest  moner  they  did  not  account 
for  to  the  state,  nor  deliver  to  their  succeftsors 
in  office,  but  kept  as  their  own.  The  evidence 
tends  to  show  uiat  earlier  treasurers  had  uni- 
formly done  the  same,  but  with  much  less  of 
system  and  smaller  profit.  It  la  to  recover  these 
interest  moneys  that  these  actions  are  brought. 

"It  may  be  assumed,  for  the  purposes  of  the 
decUion,  that  these  interest  moaeys  belong  to 
whichever  party  shall  be  found  to  have  been  the 
owner  of  the  fnnd  which  earned  them.  This 
Is  the  general  rule  of  law,  and  no  circumstances 
aeem  to  make  this  case  exceptional.  Indeed,  It 
Is  understood  that  there  was  no  dissent  from 
this  proposition  on  the  argument.  Intere.st  upon 
a  fund  is  accessory  to  the  fund,  and  becomes  a 

eart  of  it.  The  fund,  as  so  increased  by  interest, 
elongs  to  the  owner  of  the  original  fund.  In 
this  action  it  is  claimed  for  the  state  that  the 
prindpal  fund,  which  earned  this  Interest,  was 
the  money  of  the  state.  On  the  ground  that  the 
interest  was  an  accretion  to  that  fund,  the  state 
claims  to  recover  it  in  this  action.  For  the  de- 
fendaut,  it  is  denied  that  the  principal  fund  was 
the  money  of  the  state;  but,  on  the  contrary,  It 
is  c'liiinicd  that  it  was  tlie  trensurpr'a  own  money, 
and  that  for  that  reason  he  has  the  risht  to  re- 
tain the  interest  which  It  earned.  So  the  issue 
is,  practically,  whose  money  was  it  that  earned 
the  interest?  The  decision  will  be  a  necessary 
consequence  from  the  answer  to  this  question, 

"It  seeius  to  be  f«ir  to  assume  that  money 
which  la  received  into  the  state  treasury  is  the 
state's  money  until.  In  some  way,  It  is  satisfao- 
torily  shown  or  demonstrated  that  It  Is  not  the 
state's  mont7.  The  argument  by  which  this 
is  said  to  be  demonstrated  is  this:  The  treasnr- 
er  ^ves  a  bond,  with  sureties,  for  the  foithful 
discharge  of  the  duties  of  his  office.  Upon  this 
bond  he  and  his  sureties  are  liable  to  toe  state 
in  the  amount  of  the  penalty  of  bis  bond,  to  ac- 
count for  and  pay  over  all  the  money  which  shall 
come  to  his  hands  by  virtue  of  his  office,  abso- 
lutely and  In  every  event.  That  in  no  event 
whatever  can  he  be  excn.sed  from  such  payment. 
Hence  it  Is  inferred  that  he  at  once,  upon  the 
execution  of  his  official  bond,  becomes  an  abso- 
lute debtor  to  the  state  in  the  amount  of  the 
penalty  of  his  bond.  From  the  fact  that  he  is  so 
an  absolnte  debtor,  it  is  again  inferred  that  mon- 
eys which  are  reoelved  Into  the  state  ti 
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{weome  fba  treaaurer'i  own  money,  and  that  his 
Ixmd  Btaada  to  the  state  In  place  of  the  moaey. 
This  ia  also  said  to  follow  logically  from  the 
premiaea  that  he  b  an  absolute  debtor  on  his 
<Aciat  bond,  ^e  ownership  of  the  fund  and 
the  liability  are  said  to  be  co^tendve.  The 
wlude  argnment  -rests  upon  the  premises  that 
the  treasurer  la  liable  In  every  event  If,  In  any 
drcanutance  of  loss,  he  la  not  liable,  the  argu- 
ment fails.  No  case  has  been  found  where  it  has 
been  held  that  the  treasorer  is  liable  when  the 
moQpy  has  been  tost  without  hla  fault,  by  act  of 
Cod  or  of  the  poMic  enemy.  The  only  case  where 
the  Questioa  was  inv<rfved  is  IT.  S.  v.  Thomas,  15 
Wall.  337.  In  that  case  U  Is  held  that  for  such 
a  loss  he  is  not  liable.  In  that  event  he  is  ex- 
cused for  loeing  the  public  mon^.  It  would  be 
no  excuse  for  not  paying  over  that  he  had  lost 
his  own  money  by  whatever  means.  This  makes 
die  responsiblity  of  the  custodian  of  public  funds 
tlie  some  as  tiie  common-law  responsibility  of 
the  common  carrier.  He  also  is  excused  for  loaa 
by  the  act  of  God  or  of  the  public  enemy.  It 
has  not  been  claimed  tbat  the  common  corri^, 
to'  reason  of  his  strict  respon^bilitTt  becomes 
tba  owner  of  the  goods  he  carries, 

**Tms  f  s  an  opea  question  in  this  state.  It  Is  to 
be  decided  according  to  what  shall  appear  to  be 
the  better  reason.  It  does  not  seem  that  publio 
policy  shall  require  a  state  treasurer  who  ke^s 
the  publio  funds  faithfully  in  the  place,  designated 
by  law  shall  be  held  liable  for  puoUo  money  lost, 
inthout  bis  fault,  bv  the  act  of^Qod  or  the  public 
enemy;  tor  example,  by  an  earthQuake  wliloh 
should  engulf  the  c^itol,  or  by  an  invading  army 
which  should  capture  It.  Bat  there  are  many  de- 
cided oases  in  which  tbe  Judges  assume  axtd  aay 
that  the  treasurer  is  an  absolute  debtor,  and,  as  a 
oorollarr,  that  the  money  is  his  own.  This  con- 
clusion does  not  seem  to  be  a  necessary  inference 
from  the  premises,  and  is  denied  in  some  of  the 
oases  where  the  absolute  liabiU^  ia  assumed,  as 
in  County  of  Hennepin  v.  Jones,  18  Minn.  199, 
(OIL  iaS;j  bat  these  cases  are  mostly,  if  not  all, 
tavolvlng  tbe  Uablltty  of  town,  county,  or  local 
treasurers,  or  collectors  of  publio  money,  and  for 
that  reason  are  not  strictly  In  point  in  this  ease, 
for  ordioarUy  the  statutes  redating  to  tbe.manage- 
ment  and  preservation  of  the  publio  funds  by  the 
state  treasurers  and  the  local  treasurers  are  dif- 
ferent. Usually,  in  the  case  of  the  local  treasur- 
ers, nothing  is  designated  with  respect  to  the 
mode  or  place  of  keeping  the  funds;  so  that  If  he 
accounts  fairly,  and  meets  ail  obligationa  as  pre- 
sented, there  Is  usually  no  occasion  or  dispo^tioo 
to  inquire  further  as  to  the  disposltfon  or  manage- 
ment of  the  funds,  whUe  In  the  ease  of  the  state 
treasurers  fhe  statutes  are  mora  explicit  It  Is 
contemplated  that  all  public  funds  of  tbe  state 
shall  remain  specifically  in  tbe  vaults  of  the  treas- 
ury, so  that  they  can  be  counted  quarter  yearly. 
*  *  *  Bo  the  state  treasurer  does  not  stand  on 
the  aame  footing  as  the  local  treasurer.  In  the 
case  of  the  locsl  treasurer,  inasmuch  as  the  law 
does  not  direct  the  mode  and  place  of  keeping  the 
funds,  the  treasurer,  it  is  assumed,  may  keep  them 
whera  and  very  much  as  tie  pleases.  It  is  very 
much  the  same  as  if  the  funds  were  his  own.  But 
in  tbe  case  of  the  state  treasurer  the  statutes  pro- 
Tide  iudusirlonsly  for  the  safe  keeping  of  the 
funds  In  a  designated  place,  where  they  are  to 
some  extent  under  the  supenrieion  of  oUier  olB- 
cere  than  himself.  The  recent  case  of  Com.  v. 
Oodshaw,  17  S.  W.  Rep.  787,  decided  by  the  court 
of  appeals  of  Kentockv,  i^es  upon  this  dlstino- 
tlou.  Tbts  case  holds  that  a  local  collector,  called 
the  '  trustee  of  the  jurv  fund,*  whoseduty  it  was  to 
collect  fines  and  forfeitures  and  other  sources  of 
revenue,  to  beapplied to tfie payment oftbe jurors, 
was  the  owner  of  the  money  he  coUected,  upon 
the  ground  that  no  law  directed  a  place  for  depos- 
iting or  mode  of  keeping  it.  It  was  held  that  the 
Into  rests  paid  to  himny  a  bank  where  he  deposited 
the  funds  could  not  be  recovered  from  him  by  tbe 
stste ;  but  the  court  say  that  this  would  not  be  so 
If  the  law  prescribed  a  mode  of  keeping  or  a  place 
of  depodting  iL  The  court  say :  '  NotninK  is  pre- 
■oribed  aa  to  the  mods  of  feeding  1^  or  (m  pww 


of  depositing  It.  Honey  pidd  Intothe  treftsuv 
comes  the  money  of  tbe  state  beoanae  It  is  reqi 
to  be  piUd  into  the  treasury  as  such;  and,  the 
requlnng  the  money  to  be  paid  into  certain  ba 
when  the  treasurer  doee  this,  and  th«  mont 
lost,  he  is  not  aoconntable  unless  by  bis  n«gl 
The  court  cites  Perley  v.  MuskMOn  Co.,  82  ai 
}tt2,asanauthorIt7totbeBameeffdct.  So,lfiti 
be  found,  on  an  examination  of  the  statutee, 
by  law  the  state  treasurer  la  required  to  keep 
state's  moneys  in  the  vanlta  which  the  state 
provided  for  that  purpose  at  the  capltol,  whe: 
can  be  counted  periodically,  and  has  forbid 
him  to  loaa  It,  then  these  cases  are  mtiiorftr  l 
the  money  is  not  the  treasurer's  own  money, 
that  it  is  the  atate's  own  money;  and  tbat 
treasarer's  relation  to  it  Is  strictly  that  of  a  bs 
and  that  if  he  obeys  tbe  law  relating  to  its  onati 
and  it  becooMs  bMt  wItbo«t  Ms  tMA,  h»  is 
liable. 

"The  condition  oftbe  treasurer's  bond  is  for  ' 
fslthful  discharffe  of  the  duties  of  his  office.'  ' 
general  duties  of  his  ofBoe  are  defined  by  sec) 
168  of  the  Revised  Statutes:  'The  treasurer  si 
Iceep  his  cffloe  at  the  capltol.  shall  receive  i 
have  charge  of  all  moneys  paid  into  the  st 
treasnrv,  and  shall  pay  out  the  same  as  direo 
by  law.'  The  language  is  plain  andnnambiguc 
It  does  not  admit  of  interpretation.  Ogdea 
Glldden,  9  Wis.  47.  It  Is  to  be  understood 
oordlng  to  the  common  and  approved  usage  of ' 
langnaga  Bection  Bat,  St. :  *Be  ahall  hi 
charge  of  the  moneys'  seems  equivalent  to  sayii 
*He  snail  have  custody  of  the  money.*  The  gi 
emor  and  attorney  general  are  required,  at  le: 
onoe  in  each  quarter  year,  to  examine  and  see  tl 
all  the  money  appearing  by  the  books  of  t 
secretary  and  state  treasnrer  as  belonging  to  t 
several  funds  la  In  the  vaults  of  the  treaauir. 
tt  is  not  found  to  ba  there  It  most  be  put  tb« 
within  10  days,  or  the  attorney  general  must  bri: 
an  action  to  recover  it.  Section  159.  This  also 
plain  and  unambiguous.  It  Is  objected  that  t 
word  treasury*  may  be  amWgoous;  that  It  do 
not  always  mean  ths  piaos  wheco  the  money 
kept,  but  that  It  sometimes  signifies  merely  tl 
custody  of  the  officer.  But  the  phrase 'vaults 
the  treasury'  is  not  obnoxious  to  that  ohjectio 
It  is  required  that  they  examine  and  see  that  *f 
the  money'  whioh  ought  to  be  Uiere  is  there  ia  tl 
vaults  of  the  treasury.  Sometimes  the  ten 
'money'  is  ambiguous.  In  some  connections  it 
held  to  include  some  things  whioh  strictly  ai 
not  money;  but  as  used  in  this  statute,  it  wi 
hardly  Iw  claimed  that  its  meaning  is  doubtfu 
It  wlu  not  be  held  that  In  this  statate  tbe  woi 
*m(m«y*  includes  promlssosrr  notes,  checks,  or  ce: 
tlfioates  of  depoelt,  or  perhaps  anytUog  wbloh  I 
not  commonly  understood  to  bo  money.  Thes 
are  only  evidences  of  debt  It  makes  no  aifferenc 
that  tbOT  are  Issued  by  a  bank.  In  law  there  ca 
be  no  dtflerame*  bauvsen  a  loan  to  a  baok  and . 
loan  to  anyone  elscu  There  is  no  law  which  pre 
sumes  one  borrower  without  security  1 
safer  than  another.  Cedar  Co.  r.  JTenal,  14  Neb 
254,  15  N.  W.  Rep.  889;  Wayne  Co.  v.  Bressler 
(Neb.)  48N.  W.  Bep.78a;  Ferley  v,  Hnskegoa  Co. 
supra.  The  law  makes  the  depositing  of  publit 
moneys  by  any  of  the  oflScers  named  In  sectioi 
4418,  which  includes  the  state  treasurer,  for  hii 
own  gain,  profit,  or  advantage,  witboat  apeola 
authority,'  prima  facie  evidence  that  such  omoen 
have  emoezzied  the  money.  Section  4419.  This  li 
a  clear  intimation,  at  least,  that  it  was  not  Intend- 
ed that  the  state  treasurer  should  mske  profit  for 
himself  by  tbe  use  of  public  money.  He^oa 
4419  also  provides  that  ^very  publio  oIQcer  shall 
promptly  pay  over,  as  required  oy  law,  the  same 
moneys  received  and  held  oy  him  by  virtue  ot  his 
office,  and  the  whole  thereof.*  It  is  objected  tbat 
tlds  statute  is  ambiguous;  that  the  phrase  'the 
same  moneys'  may,  and  probably  does,  mean  tbe 
same  amount  of  moneys,'  But  it  will  be  seen  tbst 
all  that  is  ^gnlfloant  In  the  idea  tbat  It  is  the 
same  amonnt  of  moneys  which  Is  to  be  paid 
remains  in  the  statute  if  the  word  'same'  Is  ea- 
tirely  omitted  from  it.  It  will  still  direct  tbat  be 
*Bhau  psf  over  the  aame  mouys  noiindaad 
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beldbyhimlqrvMMotUBofltoe,  aod  tti*  wki^ 
thereof.*  Tout  that  he  Bh&ll  pav  over  all— the 
whole  amowrt  tn— moneys  reoetrea  and  held  hj 
him  ia  voir  muoh  Ui«  same  to  say  that  be  aball 
over  the  aame  amount  of  mooert  received  br 
km.  The  Tioe  of  the  propoeed  Interpretation  u 
that  it  givea  no  foroe  to  the  word  'same.' 

"A  atatate  ought,  upon  Uie  whole,  to  be  so  ooo- 
atrned  that,  if  poaaible.  no  elanae,  aentenoe,  or 
word  aball  be  auperflaons,  Inaignlflcant,  or  void, 
■vary  olanae  and  word  of  a  atatnte  shall  be  pre- 
sumed to  bftTe  been  intended  to  bava  some  force 
and  eAsot.  Harrington  t.  Bmltb,  SB  Wis.  48,  67. 
Thla  proTisioD  is  part  of  a  pen^  statote,  and  p«r- 
b^M,  on  the  familiar  rule,  ia  to  be  strlotly  oou- 
•trued.  Tet  the  intention  of  the  legislature  must 
goTem  Id  tlia  ooDstraction  of  penal  as  well  aa  oth- 
n  statDtaa,  and  they  are  not  to  be  oonstmed  so 
striotlr  aa  to  defeat  the  obvions  Intentdos  of  the 
legiBlatare.  U.  S.  t.  Laoher.  184U.  B.6S4.10Sap. 
Cl  Rep.  oatk  It  seems  to  be  written  in  these  stat- 
ntaa,  with  aniSoient  oleameas  to  be  nnderstood  by 
the  oommon  mind,  that  the  atato  treasurer  is  to 
leeetre  all  the  monay  paid  into  the  state  ureasunr, 
sod  totalDaearaa(U;thatbel*tokeepitBpe^ 
ieallj  'in  tha  vaolta  of  tbe  tnasury'  provided 
by  tJie  state  in  connection  with  hla  offloe  in  the 
eapltol;  tbat  the  money  Is  to  ba  oounted  in  the 
vaolta  of  the  treasury  oj  the  governor  and  attor- 
■ey  ganwal  quarter  yewy;  that  he  into  pay  ont 
the  same  mooay  reoMfad  Um^  l>tit  only  upon 
Ibe  warrant  of  the  saoretary  of  sUte.  His  whola 
dealing  with  It  is  ofBciaL  speciflo,  and  not  at  all  as 
if  be  was  the  owner.  It  is  all  inconaiatent  with 
the  idea  that  the  legialatnra  oontemplated  that,  as 
against  the  stats,  it  was  Uie  state  treasiirer>B  moa- 
sy.  In  oontemplation  of  law,  the  treasurer  is  stm- 
wy  tbe  oaatodlanof  the  state's  money.  It  is  stiiot- 
ira  bailment.  Com.  T-Godshsw,  supra;  Perl^yr. 
MuskagoD  Co.,  supra,  U.  S  v.  Thomas,  aapra.  No 
dedaioa  to  tbe  contrary  Is  known  where  there  were 
statntea  directing  the  mode  of  keeping  the  funds. 

■Bat  ItlsotajaotedthafethaatataoBBiiotreooTer 
tUs  iBtenatbaaanaa  it  moat  tvaee  Itt  tltta  to  it,  if 
at  all,  through  a  aeries  of  unlawful  transactions. 
If  is  is  eatabUahed  that  the  principal  fund  whioh 
earned  the  interest  was  the  prope^  of  the  state, 
Mb  objection  doea  not  aeem  to  be  insuperaUe. 
The  depoaitlng  of  the  money  In  hanks  by  the  tresa> 
■rer  for  his  own  gain  was  forbidden  and  unlawfuL 
On  lu  dvtl  side  at  least  the  nnhnrfol  act  was  a 
tort,— a  oiumrslao  at  th«  stats*a  monoy.  Tbe  oon- 
versiondid  natdlsplaoathestata*atttle.  Tbefund 
waa  still  the  state's  moa.9y  The  aooeesoiy  fol- 
lawed  itaprlno^tal;  ttieaooreUon  waa  the  state's 

moncj.  u:  a  T.  voshy.m  v  a  kmba,  losnp. 

CL  Beik  8SM88.  But  the  treasurer  oantraoa  title 
ts  tbe  Intareet  mdy  throngh  his  own  wrongful  act. 
this  ha  oannot  be  allowed  to  do.  That  would  be  a 
violation  of  that  most  anient  and  widely  applied 
maxim  of  the  law,  *no  man  shall  prc^t  by  his  own 
wroBg.'  The  defendant  has  not  even  plausible 
•laim  of  legal  title  to  this  interest.  It  would,  in- 
deed, bo  a  startling  legal  paradox  if  the  treasurer, 
being  forbidden  by  law  to  deposit  the  public  funds 
lor  his  own  gala,  eould  yet  do  tlie  vexy  thing  for^ 
Mdden,  and  get  away  with  his  gains,  aooording  to 
hnr.  This  Interest  waa  also  raoelv«a  into  the  state 
treasaiT.  It  was  paid  to  the  treasurer  without 
lastrtouoB.  There  was  no  way  for  the  banks  to 
pay  the  monoy  into  tbe  treasury  but  to  put  it  into 
the  handaof  tbetreasnrer.  Any  subtledistinotioii 
batwaaa  paying  to  the  treasurer  and  paying  into 
ihe  ttaaaurj  Is  MMotons  and  illusive.  It  is  not  oer- 
tatn  that  any  of  this  money  came  into  the  vaults 
tX  the  treasury.  No  money  ti  paid  Into  the  vaults 
9l  the  treasury.  It  is  paid  to  tne  treasurer.  It  Is 
then,  in  Iwal  oontemplation.  In  the  treasuiy.  Peo- 
ple T.  MoKtnney,  10  Ifioh.  54.  It  is  then  tbe  treaa- 
Brer*B  du^  to  put  it  into  the  ranlts.  Whether  he 
do  so  doea  not  aflaottlM  ownei^i^  of  the  money. 
fb  Is  the  traaancOT'a  dn^to  dellTW  to  his  successor 
In  lAoa  all  moana,  books,  records,  iMpers,  furni- 
tnre,  and  other  effects  belcmging  to  or  preserved  in 
Us  office.  Beottou  157,  subd.  6.  These  Interest 
BoacTS  belong  to  hie  office.  He  has  not  faithfully 
diaaharged  the  dnUea  of  his  olBoe  until  be  faas  de- 
Uvsrad  tham  to  hla  snooaian  la  olBoSb  Ik  is  not 
T.54N.W.Dal— 2 


oonsMerod  that  a  lonr-ooBMamed  praoUoa  o(  state 
treasurers  to  deposit  puMio  money  in  banks  for 
their  own  gain  is  suoh  a  practical  oonstruotlon  of 
the  statute,  by  oflloers  cAisrged  with  the  exe<nitl<» 
of  the  law,  as  to  be  of  any  ooatrt^ng  laflvenoai 
It  Is  only  in  case  of  real  doubt  that  eonatmotion  is 
^wable.  Whether  the  law  contemplated  that 
tiie  treasurer  might  dq>osit  public  moneys  in  banka 
for  hia  own  gain  is  not  paroelved  to  have  been 
doubttol  sinos  chapter 840  of  the  Lawaof  1878  cams 
in  force,  however  it  may  have  been  before ;  aor  ia 
it  oonsiaared  that  tbe  delay  of  tile  state  to  olalm 
this  money  acts  la  any  way  aa  a  bar  to  its  tight  or 
a  cloud  upon  its  good  faith.  The  law  Is  the  stand- 
ard of  the  treaBurer*aduty,  and  the  measure  of  his 
right.  It  aU  the  while  warned  him  tliat  this  was 
not  his  money. 

"Judgment  should  be  fertile  atata  for  tba  amonnt 
of  moneys  detained  by  the  tzoasnroxa,  with  int«<> 
est  from  tbe  time  when  it  should  hava  bean  paid 
to  their  successors. " 


ffCATB  r.  HABBHAW  at  at 

(Supreme  Ooart  of  Wisconsin.    Jan.  10,  1898.) 

Statx  TRBASDBaa  —  iMTaaai*  on  Daposns  of 
Htati  FDims~0inwTiM  —Banc  RwuiTno  Iv> 
Tinasr  oir  Dbposit— Adomnmiio. 

1.  The  state  treasurer  and  the  sureties  on 
his  oAdal  bMid  are  liable  to  the  state  for  inter* 
est  received  by  the  former  from  banks  on  state 
funds  deposited  therein  by  him,  In  bis  name,  as 
such  trensorer,  with  interest  Uiereoa  from  tbe 
dose  of  hia  oliidal  Urtn.  State  v.  McFetridge, 
(Wla^  M  H.  W.  Bep.  1,  followed. 

2.  Where  such  treasurer  secures  the  serv* 
lees  of  a  cashier  of  a  certain  bank  to  collect 
such  interest,  and  deposit  the  same  in  his  bank, 
in  tbe  name  of  Its  president,  as  trustee,  who  ia 
'also  A  surety  on  such  official  bond,  a  judgment 
against  such  cashier  end  bank  for  the  amount 
d^KKrited,  withoat  Intareat  or  coats,  la  pn^er, 
in  an  eqnitaUe  action  against  all  the  paraas  for 
an  accounting. 

Appeal  from  drenit  otmrt,  Dane  ocnmty; 
A.  W.  Newman,  Judga. 

Action  the  state  of  Wisconsin  against 
Henry  B.  Harshaw,  PbU^tufi  Sawyer,  Sam- 
nel  M.  Hay,  Bobert  McMlllen,  Joseph  H. 
Porter,  Moeee  Hooper,  the  NatiDnal  Bank  of 
Oslikosh,  and  Charles  Schrlber,  for  an  ac- 
ootmttng.  The  defendant  Harshaw  waa  for- 
merly state  treasnrer,  and  the  other  defend- 
ants, except  Schiiber  and  the  bank,  were  sure- 
ties on  his  official  bond.  The  action  la  to  re- 
quire the  defendants  to  account  for  interest 
on  state  funds  deposited  in  certain  banks, 
collected,  at  the  instance  of  Harshaw,  by 
the  defoidant  Schrlber,  and  depoalted  In  the 
defendant  bank,  of  which  he  la  cashier. 
There  was  a  Judgment  against  Harshaw  and 
the  Boretles  <m  bis  booA  for  the  foil  amonnt 
of  Interest  collected,  with  interest  thereon 
from  the  close  of  his  official  term,  and  for 
ootts,  and  against  defendants  the  National 
Bank  of  Oshkosh  and  Schriber  for  the 
amount  of  such  interest  collected,  withont 
interest  or  costs.  Hie  defendant  Harshaw, 
separately,  and  the  other  defendants,  jointly, 
appeal.  Affirmed. 

Oiaa.  W.  Felker,  (J.  Y.  Qnarles,  of  ooun- 
B^)  tor  ain>^lanta.  J.  Lu  O'Conmw,  Atty. 
Gen.,  B.  11.  Baahtord,  and  W.  F.  VUaa,  for 
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liTON,  a  J.  Then  are  two  appeals  In 
thte  actton,— one  hj  Oie  defendant  Henry  B. 
Hanhaw,  and  the  oUier  by  all  tbe  remaining 
defendants.  Such  appeals  are  from  the  Sndg- 
ment  of  the  alnmlt  court  In  favor  of  the 
Btat^  and  against  all  the  defendanta  The 
defendant  HarBhaw  was  state  treasurer  for 
the  term  oonunendng  on  the  first  Monday  In 
Janoary,  1889,  and  ending  on  the  first  Mon- 
day In  January,  1801.  The  defendants  Saw- 
yer, Hay,  McMUlen,  Porter,  and  Hooper,  to- 
gether wiOi  Charles  B.  Clark,  now  deceased, 
nre  the  sureties  In  his  official  bond  as  such 
treasurer.  The  action  Is  to  recover  interest 
paid  by  banks  on  depodts  therein  of  the 
public  funds  made  by  treasurer,  Harshaw,  In 
bts  name  of  office.  It  is  like  the  case  of 
State  V.  McFetridge.  54  N.  W.  Rep.  1,  (de- 
cided herewith,)  except  that,  instead  of  re- 
ceiving the  interest  on  such  deposits  himself, 
treasurer  Harshaw  and  his  sureties,  or  some 
of  them,  secured  the  services  of  the  defend- 
ant Schrfber  to  collect  and  receive  It  Schriber 
received  over  ?62,000  of  such  interest,  and 
deposited  the  same  In  the  defendant  the 
National  Bank  of  Oshkosh,  of  which  he  was 
casbier,  In  the  name  of  the  defendant  S.  M. 
Hay,  trustee.  Hay  is  a  surety  In  such  bond, 
and  the  president  of  the  defendant  t>ank. 
The  money  still  remains  there  on  deposit 
The  action  is  in  equity,  for  on  accounting  of 
such  interest  and  to  reach  such  deposit  In 
the  defendant  bank.  The  court  held  the  de- 
fendant Harshaw  and  his  sureties  liable  for 
the  amount  of  such  Interest  with  interest 
thereon  from  the  close  of  his  official  term, 
with  costs.  It  also  held  defendants  Schriber 
and  the  bank  liable  for  the  amount  thus  de- 
posited, but  not  for  Interest  thereon  or  ooeta. 
Judgment  was  entered  for  the  state,  accord- 
ingly, which  provided  that  when  the  amount 
of  such  deposit  should  be  paid,  the  same 
should  be  applied  upon  the  judgment  against 
treasurer  Harshaw  and  his  sureties.  In  re- 
spect to  the  liability,  of  the  defendants  Har- 
shaw and  his  sureties,  the  case  Is  ruled  by 
the  McFetridge  Case.  There  cah  be  no  doubt 
that  the  state  is  entitled  to  recover  the  inter- 
est realized  on  its  funds,  and  deposited  In 
the  defendant  bank  by  Schriber.  The  Judg- 
ment of  the  circuit  court  Is  affirmed  on  both 
appeals. 

PINNEY.  J.,  took  no  part 


CARET  V.  GERMAN  AMERICAN  INS.  CO. 
OF  NEW  YORIC 

(Supreme  Court  of  Wisconsin.  Jan.  10.  1883.) 

PlBB  ImSUBIHCB  PoLIOT—  CONDITIOSS  —  CBANSB 

or  Possession  bt  Ijbvt  or  Attaghhbnt— Snr- 
riciBNCT  OF  Lbvt— Lbvt  ON  pAKT  or  Fropbb- 
TT  IssuRBD— WaoxerDL  Lbvt  —  Fobpbitdbb— 
Waiver  bt  Aosm. 

1.  A  writ  of  attachment  is  a  "procftis," 
within  the  meaning  of  the  conditioo  of  a  fire 
insurance  policv  providing  that,  if  any  diange 
takes  place  in  toe  title  or  possession  of  the  prop- 


erty by  legal  "process,"  then  tiie  policy  sfa 
void. 

2.  In  an  action  on  inch  j^oUcy  on 
bmies  stored  in  and  sgaiast  a  warehou 
appeared  that  the  return  on  a  writ  of  ai 
ment  against  the  assored  and  another  re 
that  the  officer  bad  levied  on  said  property 
delivered  to  each  defendant  copies  of  said 
affidavit  and  undertalting;  that,  before  be  < 
make  a  full  inventory  and  appraisement  o 
property,  all  of  it,  except  xi  boxes  of  < 
berrieH,  was  destroyed  by  fire  five  days  t. 
nfter;  and  that  he  afterwards  made  au  iuvei 
of  the  part  not  so  destrored,  and  hnd  the  ■ 
duly  appraised,  and  delivered  to  defend 
copiofl  of  Buch  inventory  and  appralseiiieiit. 
onicer  testified  that  "he  made  a  levy  by  ta 
possession  of  tiie  berries,  and  continued  in 
session  untU  they  were  bomed."  HHd,  thnt 
officer  tooli  exclusive  possession  of  the  prop 
under  the  writ,  nnd  that  there  was  a  chanK 
"possession  by  legal  process,"  within  the  m< 
ing  of  such  policy. 

3.  In  such  action  it  appeared  that  in 
attachment  suit  the  assured  traversed  the 
davit  therein  to  have  it  dismissed ;  that 

aaestions  and  answers  In  the  special  verdict 
je  traverse  aasomed  a  full  service  of  the  v 
and  levy  on  the  proper^.  The  assured  testi: 
that  he  told  the  cwnpany's  sEeot  that  the  offi 
"had  attached  their  hemes,"  and  that  he  \ 
going  to  try  and  fix  it  up.  One  question 
the  special  verdict  In  this  case  assumes  that 
levy  was  proved,  and  another  assumes  t1 
there  was  a  levy.  There  was  a  specific  findi 
that  the  levy  was  made,  and  also  that  the  co 
pany  waived  the  forfriture,  by  reason  of  not 
to  Its  agent  that  such  levy  had  been  mm 
Bfld,  that  the  fact  of  a  levy  was  a  eondusl 
matter  of  record. 

4.  Where  a  fire  insurance  policy  provid 
that,  if  any  change  takes  place  Id  the  poss< 
sion  of  the  property  insured,  "then  the  polii 
shall  be  void)"  It  Is  not  necessaxv  for  the  coi 
pany  to  declare  it  void  on  notice  to  it  of 
breach  of  the  condition,  to  entitie  it  to  take  a< 
vantage  thereof. 

6.  Where  a  fire  insurance  policy  providi 
that  no  agent  of  the  company  shall  oe  held  1 
have  waived  any  of  the  conditions  of  the  polir 
"unless  sudi  waiver  shall  be  Indorsed  hereon  i 
writing."  it  is  error  to  admit  oral  evidence  of 
waiver  of  a  forfeiture  by  the  local  agent  of  th 
company. 

6.  Where  a  fire  insurance  policy  on  a  nuan 
tity  of  cranl>erries  stored  in  and  against  a  ware 
house  provides  that,  If  any  change  in  posscssioi 
of  the  property  takes  place,  the  policy  shall  bi 
void,  a  valid  levy  of  a  writ  of  attachment  oi 
the  greater  part  of  the  crani)errie8  works  a  for 
feiture  of  the  policy  as  to  all  the  bcrriet 
covered  thereby.  Burr  v.  Insurance  Co.,  64  N. 
W.  Rep.  22.  followed. 

7.  The  fact  that  long  after  the  fire,  on  a 
traverse  of  the  affidavit  it  was  held  that  there 
was  no  ground  for  the  writ  of  attacbment,  mid 
it  ought  not  to  have  Issued,  does  not  affect  the 
question  of  forfeiture,  since  the  writ  was  not 
voM,  and  its  service  changed  the  possession  of 
the  propwty. 

8.  where  a  fire  insurance  policy  provides 
that  "if  any  cliange  takes  place  in  the  title  or 
possession  of  the  property,  *  *  *  whether  by 
sale,  transfer,  conveyance,  legal  process,  or 
judicial  decree,  •  •  •  then  ann  in  every 
such  case  this  poUcy  shall  be  void,"  tbe  cauae 
of  forfeiture  is  not  limited  to  some  »ct  of  omis- 
sion or  commission  of  the  assured,  or  to  a 
diange  of  poasession  by  a  process  hj  bis  order 
or  under  his  control. 

Appeal  from  circuit  court,  Wluoebago  couo- 
ty;  George  W.  BumeU,  Judge. 

Action  by  James  Carey  against  the  Germao 
American  Insurance  Company  of  New  York, 
on  a  fire  insurance  policy.  From  a  judgment 
fbr  plalntlit,  defoidant  appeals.  Beversed. 
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H.  W.  CbjnoweOi.  tat  appdlttnt.  dted  die 
f<Ao«taig  aatlioiities:  Brower  t.  Sinlth,  17 
Wis.  WUtney  t.  lunette,  8  Vfia.  621; 
RU  V.  Slknltter.  (lowaj  10  K.  653; 
BbAler  T.  Kpnflwn,  (XowaJ  24  N.  W.  Bep. 
518;  Mand^n  t.  Fasdien*  (Wla.)  37  N.  W. 

SiS;  Insnianoe  Co.  AnMXnAA,  16  Jaa. 
Law  T.  1B8;  Wenc^  t.  msuanoe  Co.,  67  GaL 
438^  7  Faa  817;  Bosworth  t.  deaiy, 
(Wta.)  N.  W.  Bep^  7D0;  Knudatm  t.  ^- 
nmnoe  Oo,  7S  Wis.  208,  48  N.  W.  Bep.  954; 
BonneTille  y.  Aasunuioe  Co.,  68  Wm.  296,  82 
N.  W.  Bep.  34;  Hwntlna  t.  Inninuuw  Co.,  70 
1,  %  N.  W.  Bep.  84;  Kjrte  t.  Ainranoe 
Co.,  144  l£aa&  43,  10  N.  B.  Bep.  S18;  Hale 
T.  Insiuaiioe  Co.,  6  Ctany.  108;  Predden^ 
etc,  at  Worcester  Bank  r.  Hartford  Fire 
Ins.  Go.,  11  Codi.  265;  Patnam  Tool  Go.  y. 
Fltcbbnig  Mut  Fire  Iiul  Co.,  14S  Maas.  265, 
13  N.  SL  Bep.  902;  Baxxett  t.  Iiisiinmoe  Ca, 
7  OiutL  175;  Fltdibnrc  Sav.  Bank  t.  Aiuft- 
ion  Ina.  Ga,  125  Maas.  481;  Batohddflr  t. 
bisarance  Go..  ISt  MasH.  440;  Qnlnlan  t. 
Borance  Co.,  (Sop.)  15  N.  T.  Snpp.  317,  81  N. 
GL  31;  HIU  r.  Annranoe  Corp.,  (Com. 
PL  N.  T.)  9  N.  T.  Snro-  BOO;  WaliOt  t.  In- 
fcoianoe  Co..  73  N.  T.  5;  0*Bell^  t.  Aasnr^ 
aw»  Corp.,  101  N.  T.  576,  6  N.  B.  Bep.  568; 
O'Brien  T.  Inaoranee  Co.,  (N.  T.  App.)  81  N. 
B.  Bep.  266;  BnoB  T.  InmiranDe  Ga,  67  CaL 
621,  8  Pac  Bep.  379;  Shuggart  t.  Inaocance 
Gol.  66  OeL  408;  Imnuanoe  Ga  t.  Weiw,  106 

Fa.  St  20;  TuMiranwft  Oo.  T.  ^dolC,  (Neb.) 

46  N.  W.  Bep.  481;  HntdilnMm  t.  Inaoranoe 
Co..  21  Mo.  97;  Oarpenter  t.  Inanruue  Go., 
16  Pet  486. 

John  J.  Wood,  Jr.,  (Gabe  Bouck,  of  counsdj 
far  zeqKndeiit 

OBXON.J.  Gn  the  1^  day  of  September, 
1888,  tbe  appellant  oompany  Issued  to  the  re- 
spondent a  poUpy  of  tauonuue  for  12,600  on 
his  oranberrles  stored  In  his  frame 
roof  warehouse,  and  In  bona  piled  next  to 
said  warehouse  oorered  with  canvaa,  situated 
In  Waushara  oounty,  in  this  state.  The  poli- 
cy provided  that  a  part  of  the  loss  should  be 
paid  to  <nie  W.  D.  Williams,  as  bis  Interest 
ml^t  appear.  The  Insured  property  was 
nearly  totally  destroyed  by  fire  on  the  19th 
day  (tf  tile  same  month.  The  pialntlfl  re- 
ooveied  a  jodgmwt  for  |2,812.46  as  dam- 
ages, beatdea  costs.  In  said  Judgment  it  la 
ordered  that  |700  of  said  oamages  be  paid 
to  tbe  aaid  wmiams,  as  ttie  mortgagee  of  a 
pert  of  the  property.  The  defendant  com- 
pany has  appealed  from  said  Judgment  In 
said  ptdtCT  of  Insurance  there  Is  the  following 
condttkm  oi  forf  ^ture,  tIs.  :  "Or  If  any  diange 
takes  place  In  the  title  or  posseaslon  <a  Qie 
Vro^fettj,  (eco^t  In  case  of  suooesidQn  1^^ 
reason  of  the  death  of  the  assured.)  whether 
by  sale,  transfer,  oonreyance,  legal  prooess, 
w  Judicial  decree,  *  •  •  then  and  In  er- 
ery  such  case  this  policy  shall  be  void."  The 
main  defense  was  that  a  change  in  the  poe- 
swliom  «C  Os  InsuKsd  ^operty  tovk.  plaot  by 


legal  process  according  to  this  condition,  and 
that  thereby  the  paXicy  was  forfdted  and  be- 
came Toid.  On  the  said  14th  di^'of  Septem- 
ber, but  after  said  policy  was  delivered  and 
in  foroe,  one  Prank  W.  Stanley,  on  tiie  prop- 
er aflUaTlt  and  bond,  procured  a  writ  of  at- 
tachment against  Oie  proper^  of  said  James 
Car^,  the  assured,  and  ctf  one  lUohard 
Carey,  to  be  sued  out  of  tiie'clrcidt  court  of 
Oreoi  Lake  county;  and  on  the  same  day 
the  writ  was  duly  served  by  a  deputy  sher- 
iff, attactUng  md  seUng  neariy  an  of  said 
Insured  property,  or  except  that  port  of  it 
which  bad  been  oniTeyed  to  said  W.  D.  Win- 
lams,  oonsIsttDg  of  800  boxes  of  berries  and 
the  boxes  containing  them.  The  deputy  sher- 
iff  made  return  on  said  writ  that  he  had  lev- 
ied upon  and  seised  said  property  on  that 
d^,  and  that  he  deUrwed  to  each  ot  said  de- 
fendants in  the  attachment  coides  of  said 
writ,  affldavtt,  and  undertaking,  and  that  be- 
fore he  could  make  a  fidl  Inraitory  and  ap- 
pralaement  of  said  property  taken  by  the 
writ,  aU  (rf  it,  woBfft  14  boxes  of  cranberries 
and  the  boxes  containing  them,  was  de- 
stroyed and  oODSumed  by  fire  on  the  19th  day 
of  Septembsr,  1889;  and  Oat  he  afterwards 
made  an  Inrentozy  9t  fb»  part  thereof  not 
BO  destroyed,  and  had  tbe  same  duly  ap- 
praised, and  deUyered  to  the  defendants 
ttiereln  copies  of  socb  fnventory  and  ap- 
praisement This  brings  us  to  the  main  ques- 
tions In  the  case.  The  learned  counsel  of  the 
resp<mdent  contends  0)  that  the  said  writ 
of  attanhment  warn  not  a  "legal  process," 
nmtloned  In  said  condltlfni;  ^  tibat  a  change 
of  possession  of  tiie  property  did  not  take 
piaoe  1^  Bodi  pretended  lery  nt  the  attadir 
ment;  (3)  Hut  upon  tba  company  having 
notice  of  such  <ibaiige  of  possession,  it  should 
hare  e»ralsed  Its  optical  to  ocmthnie  the  pol- 
tay.  or  to  declare  It  foifrtted  and  Told;  (4) 
Oat  there  was  a  waiver  of  the  condition  and 
fbrfelfnre  by  Uis  local  agent  of  Itie  company, 
who  negotiated  the  Insuranoe. 

1.  Waa  13ie  writ  of  attachniant  processt 
The  statute  would  seem  to  settle  ttds  ques- 
tlon  boyond  dlsputa  Bectltm  24^  Ber.  St. 
provides  how  "process"  mi^  Issoe.  It  shaU 
be  tested  In  the  name  of  the  Judge,  signed 
by  the  cleric,  and  sealed  with  the  seal  of  tiie 
court  Section  2091,  Id.,  provides  that  the 
clerk  may  deUver  to  any  attorney  *%lank 
prooess  and  seals."  Section  2430,  Id.,  pro- 
vides "that  drcult  oourts  may  Issne  write  of 
j^mcesB  and  commlsrions."  Bectloa  725,  Id.: 
•rCbe  aherUf,  under  SherUf,  and  deputy  may 
execute  aU  processes,  writs,  inecepte,  and  or^ 
ders."  8eoti<m  2780;  Tlie  writ  of  attachment 
Is  issued  1^  the  clerk  at  request  It  Is  di- 
rected to  fbe  sheriff  by  tba  stete,  attested  In 
the  name  of  the  Judge,  and  sraled  by  Ibe 
seal  of  the  court;  and  before  executed  an 
alDdarlt  must  be  made  and  an  undertaking 
given.  Section  2786:  "The  officer  having  tbe 
writ  of  attachment  shall  ececute  It  by  seizing 
tbe  property  of  the  defendant  to  satla^  the 
demand."  This  writ  has  an  tbe  requlMtas  of 
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auy  writ  or  procesB  named  In  the  statutes. 
All  writs  are  oaBed  "prooen"  In  the  statutea. 
A  writ  la  process,  and  prooeaa  la  a  writ.  In- 
terchangeably. If  this  writ  of  attachment 
la  not  process,  then  we  hare  no  process  tai 
this  state.  This  writ  was  Issued  strictly  ao- 
coFdittg  to  law,  and  has  all  the  reqaiaitea  of 
a  prooees  anywhere. 

2.  Did  the  sherifC,  In  serving  the  writ,  take 
possesaioQ  of  the  property,  or  did  he  dispos- 
sess the  Insured?  (1)  The  sheriff  returns 
"that  he  seised  the  property  on  the  writ." 
(2)  James  Carey,  the  plalntUf,  teattfled  on  the 
trial  "that  he  told  Tucker,  the  agent,  that 
Stanly  had  attached  their  4)erriea,  and  that 
he  was  going  to  try  and  fix  It  up,  and  pay 
Stanley."  (3)  The  plaintltC.  long  after  the 
ftre  that  destroyed  the  property,  traveraed 
the  affidavit  In  the  attachment  In  order  to 
have  it  dismissed.  If  it  had  not  been  fully 
served,  It  oould  do  no  harm.  (4)  The  ques- 
tions and  answers  In  the  special  verdict  on 
the  traverse  assume  a  full  service  of  tiie  writ 
and  levy  on  the  propwty:  "First  What  were 
the  number  of  boxes  of  cranlwrrles  levied 
upon  under  the  writ  of  attachment?  An- 
swer. 1,658."  "Seventh.  What  other  pn^er- 
ty  of  defmdanta  was  seized  under  the  at- 
tachment, and  destroyed  by  the  fire?"  An- 
swered by  the  court  "Eighth.  The  value 
thereof  when  seised?"  "Tenth.  At  the  time 
of  the  Bdtenre,  how  many  berries  remained 
unpicked?"  "Twtifth.  Were  the  berries  that 
remained  unpicked  lost  and  injured  by  rea- 
90U  of  such  levy  and  seizure  under  said  writ 
of  attachment?*'  (5)  The  special  verdict  In 
this  case  finds  that  a  levy  of  the  attadiment 
had  been  made.  The  first  question  is:  "On 
the  Monday  next  after  the  levy  under  the 
Stanley  attatdunent,  did  A.  L.  Tucker,  tiip 
local  agent  of  the  defendant,  at  Berlin,  Wis., 
have  knowledge  that  the  levy  proved  under 
the  Stanley  attadunent  had  been  made?" 
Answered  1^  the  court,  "Yes."  This  question 
assumes  that  the  levy  had  been  proved.  The 
second  question  is:  "Did  such  local  agent, 
on  said  M<Miday  after  the  levy  under  said 
Stanley  attachment,  and  after  he  had  knowl- 
edge of  such  levy,  agree  with  the  plataitUf 
that  the  defendant's  policy  should  remain  in 
force  upon  the  property  insured?"  Answer, 
"Yes."  There  Is  not  only  a  specific  flnrting 
of  the  fact  that  a  levy  had  been  made,  but 
the  finding  ^t  the  company  waived  the  for- 
feiture is  based  upon  such  fact  The  statute 
requires  the  ofllcer  having  the  writ  of  at^ 
taclmient  to  seize  the  property-  of  the  defend- 
ant and  the  ofilcer  returns  tiiat  he  did  seise 
the  property;  and  the  fact  that  he  levied  up- 
on the  property,  or  seized  It,  Is  found  by  the 
Jury  and  by  the  court,  and  is  a  concludve 
matter  of  record,  and  really  not  open  for  ar- 
gument D.  0.  Evans,  the  deputy  sheriff 
who  served  the  writ  teotifled  on  the  trial 
that  '  he  made  a  levy  by  taking  possession  of 
the  berries,  and  continued  in  possession  un- 
til they  were  burned."  It  may  be  sold  that 
tiwn  may  be  evidence  of  record  that  the 


otflcer  seized  or  levied  on  the  property,  bu 
that  that  Is  no  proof  that  he  took  exclusiv 
poesesston  of  the  borles.  The  legal  defintl 
tlon  of  the  word  "sdzure"  Is:  "THie  taking 
possession  of  the  property  by  an  officer.' 
"They  are  seized  when  the  goods  are  wltbii 
the  power  of  the  offloM."  Bouv.  Law  Oict 
tit  "Seizure."  And  so  the  legal  definition  oj 
"levy"  Is:  "To  have  the  property  withfn  tht 
power  and  control  of  the  ofHaer;"  and  the 
first  definition  is  "seizure."  Id.,  tit  "Levy." 
"Whoi  an  officer  seizes  and  possesses  him  sell 
of  chattels  under  a  writ  hi  such  manner  ae 
to  enaUe  him  to  maintain  trespass  or  replev- 
in against  a  wrongful  taker  thereof,"  (Buck- 
wheat v.  Lumber  Co.,  75  Wis.  194.  43  N.  W. 
Bep.  IISO,)  then  It  is  a  suffld^t  levy  and 
service  of  the  writ  There  can  be  no  doubt 
that  the  officer  here  stood  predsely  in  that 
relation  to  the  property.  There  can  be  no 
question  1i<nt  that  Evans,  the  deputy  sherlflT, 
took  exclusive  possession  of  the  property  tin- 
der the  writ  and  that  a  change  of  the  posses- 
sion of  the  property  took  place  "by  legal  pro- 
cess," In  the  language  of  the  condition. 

3.  Ought  the  company  to  have  de<dared  the 
policy  void  or  continued  It  on  notice  of  the 
breach  of   this  condition?  This   was  the 
ground  on  which  the  dnnilt  court  refused  to 
grant  a  new  trial  In  this  case.  TbiB  condi- 
tion is  <dear,  explldt,  po^tlve,  and  of  but  one 
possltde  meaning.  If  any  such  change  In  the 
pOBsesslcm  of  the  property  takes  place,  "this 
policy  shall  be  void,"— that  Is,  ipso  facto  void. 
It  is  raid  when  or  as  soon  as  this  takes 
place,  and  Is  no  longer  a  policy  of  tcsunince. 
There  Is  no  room  for  oonstmctlon  here.  The 
learned  Judge  bases  his  decision  of  that  ques- 
tion on  the  case  of  Wakefield  v.  Insurance 
Co.,  60  Wis.  532,  7  N.  W.  Rep.  647.  It  wlU 
be  seen  that  that  case  has  no  possible  appli- 
cation to  this.  The  condition  In  that  case  Is: 
"If  the  premises  Insured  shall  at  any  time 
during  the  life  of  ttiAs  policy  become  vacnnt 
by  the  removal  of  the  owner  or  occupant 
without  immediate  notice  (o  the  company  and 
Indorsement  made  on  the  policy,  this  instm- 
ment  siiall  be  void  and  of  no  effect"  The 
circuit  court  held  that  this  language  conveyed 
a  doubtful  meaning,  and  was  subject  to  con- 
struction; and  that  It  meant,  when  the  prem- 
ises became  vacant  without  notice  to  the 
company,  the  policy  became  vcdd,  subject 
however,  to  the  action  of  the  company.  The 
company  must  Indorse  on  the  policy  either 
fbe  forfeiture  of  the  policy  on  account  of 
such  vacancy,  or  its  consent  to  its  oontbiu- 
ance.  Wh«i  the  instired  has  given  notice  of 
the  vacant^,  as  In  that  case,  he  has  done  all 
he  can  do  or  is  required  to  do.  Then  the 
company  must  act,  and  make  the  Indorse-  ' 
ment  on  the  policy  of  the  forfelttn^  or  con- 
Untiance  of  the  policy.  The  company  must 
notify  the  insured  what  action  It  Intends  to 
take.  The  company  did  not  do  this,  and 
therefore  there  was  no  forfeiture.  This  view 
was  adopted      this  court  and  such  a  con- 
stmotloD  ot  the  condition  was  approved. 
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Keeping  In  itow  fhe  principle  tkat  a  fbrf^- 
tnre  Is  not  terored,  and  should  not  be  de- 
clared mileas  compelled  by  the  clear  and  poal- 
dre  terms  of  the  condition,  we  ore  yet  com- 
pelled to  hold  that  this  oondttton  cannot  poa- 
sibly  mean  anytblns  dUTerent  from  what  Its 
language  eleariy  Imports,  and  that  there  Is  no 
ctaanoB  for  a  more  taroiahle  oanatniettoa  on 
tkdtalt  of  tlw  assand. 

4.  Was  SDoh  forfeltare  waived  by  the  local 
agent  of  the  oompany  who  negotiated  the  In- 
nuanoe,  or  could  tt  be  waived  by  him?  TbB 
local  agmt  Ttuker,  bad  Terr  early  knowl- 
edge of  the  lery  «f  tfte  attacbmoit,  and  after 
soch  knowledge,  aooonUng  to  the  testimony 
of  the  pi<ifa»rtff,  oonacpted  to  a  oontlnnanoe 
of  the  policy,  and  the  Jury  ao  found  In  their 
special  Terdlet  TbiM  brings  ns  to  consider 
the  following  atipulatioo  or  covenant  of  the 
ptriicy:  "Aad  It  Is  farther  expressly  ooTe- 
nanted  try  the  parties  hereto  that  no  olSoer. 
agent,  or  rcprceentatlTe  of  the  company 
riiall  he  held  to  bare  waived  any  of  the  t«  ma 
and  ooDdltlons  of  this  poMoy,  unless  dbeh 
watrer  shall  be  indorsed  hereon  In  wrlUng." 
The  erldenca  of  soch  pretmded  waiver  was 
oraL  It  was  objected  to  by  the  learned 
ooansel  of  the  appellant  on  that  aoconnt, 
and  the  objection  orenvled.  This  we  most 
hold  was  error.  We  know  of  no  good  reason, 
and  are  aware  of  no  authority  by  the  ded- 
idoiui  of  this  oonrt,  that  ahonld  canse  as  to  de- 
clare the  above  covenant  or  stlpidatlMi  void. 
It  is  a  plain  and  explicit  stipnlatlon  of  the 
contract  upon  wUcb  the  minds  of  the  par* 
ties  met,  and  is  as  Undlng  on  the  assnred  as 
any  stipolalian  In  the  poUcy.  When  "Oie  a»^ 
sored  soQi^t  to  have  Tucker,  the  local  agent, 
waive  the  forfeiture  which  he  virtually  ad- 
mitted had  taken  place  a  change  of  pos- 
session of  the  property  Insured  by  legal  pro- 
cess, he  knew  that  by  the  terms  of  his  policy 
be  had  no  power  or  authority  to  waive  it, 
ualeea  tt  was  Indorsed  on  the  policy  In  writ- 
ing. This  provision  was  a  clear  restriction 
and  limitation  of  his  power.  It  was  his  own 
fault  that  he  failed  or  omitted  to  have  such 
waiver  so  Indorsed.  Tho  courts  cannot  re- 
lieve a  party  from  the  legal  consequences  of 
aodi  an  omMon  to  aUde  by  the  plain  stlpn- 
ladons  of  hl8  contract,  or  make  a  new  con- 
tract for  him  different  from  the  one  made  by 
hlinsdf.  But  this  qnestkm  has  already  been 
dedded  bj-  this  roort  In  recent  cases.  In 
Kandson  v.  Insurance  Co.,  75  Wis.  196,  43  N. 
W.  Hep.  954,  the  stipulation  of  the  poHcy  was 
that  "agents  have  no  authority  to  make  any 
verbal  agreement  whatsoever,  for  or  on  be- 
half of  this  o(Hnpany;  and  this  company  will 
not  be  liable  for  any  agreement  except  snch 
as  ihall  be  Indorsed,  signed,  and  dated  In 
writing  on  this  poli<7."  The  pretended  wiiiv- 
or  by  the  local  ag«it  was  of  the  ^roota  at 
toss  in  verbal  oonveraation.  It  waa  held  that 
the  agent  had  no  power  to  waive  condltiena 
In  the  pt^lcy  In  that  way,  or  not  indorsed  on 
the  policy;  and  ther^ore  sucAt  testimony  was 
vtiproper,  and  dundd  have  been  ii^^ludfil. 


ISm  chief  jnsttce,  "wbo  wrote  the  opinion, 
dtes  Hawkins  v.  Insurance  Co.,  70  Wis.  1,  86 
N.  W.  Rep.  34.  The  stipulation  in  the  p<^y 
In  that  case  was:  "No  locsl  agent  can  tn 
any  manner  waive  any  condition  of  tills  ptdt* 
cy."  The  agent  had  consented  that  the  aa- 
Bured  might  put  a  mortgage  on  the  property. 
Mr.  Justice  Oassods^  said  in  the  opinion:  "It 
has  been  frequently  held  by  thia  and  other 
oootIb,  in  effect,  that,  wlien  a  peison  waa  an- 
thorlxed  by  on  Insurance  company  to  make  a 
contract  of  in^nrsuce,  he  thereby  had  Implied 
authority  In  doing  so  to  waive  stipulations 
as  to  the  condltloaB  of  the  property,  or  other 
taata  then  listing,  and.  It  may  be,  as  to  sub- 
sequent conditions,  If  such  waiver  Is  made 
at  the  time  of  effecting  the  tnsoranee.  Bat 
those  cases  have  no  bearing  upon  the  ques- 
tion here  presented.  TtiB  contract  of  Insur- 
anoe  was  ctHupleted  in  all  Its  terms,  and  bind- 
ing upon  botii  parties.  The  piaintiff  aoc^- 
ed  It  with  all  its  conditions  and  Mmitatlona. 
In  the  absence  of  any  fraud  or  mistake  he 
was;  on  graieral  prlnd^es,  conotnslvely  prs- 
somed  to  know  Its  oondltions."  I  may  say, 
fortiier.  tiiat,  tf  tiie  ag^t  had  knowledge  of 
certain  conditions  of  the  property  when  the 
oontraet  waa  being  made,  such  knowledge 
entered  into  and  became  a  part  of  the  con- 
tract, and  modified  it  to  that  extent;  but  If 
Bocb  conditloiiB,  or  a  knowledge  of  them,  oo- 
eor  subsequently,  his  power  to  waive  them, 
or  to  change  the  contract  in  any  respect,  la 
governed  strictly  by  the  pro  virions  of  the 
contract.  If  he  can  waive  any  condition,  he 
must  do  so  only  In  the  manner  provided  by 
the  contract,  lu  that  case  the  attempted 
waiver  waa  held  a  nullity.  There  la  no  dlf- 
fenmce  In  principle  between  that  case  end 
this.  Numerons  oases  in  other  courts  are  cAt- 
ed  In  the  opinion  to  sustain  this  doctrine, 
whidt  need  not  be  recited  In  this  oi^nton. 
The  learned  counsel  of  the  respondent,  with 
cornddernble  plausibility,  contends  that  the 
agent  In  the  above  case  was  prohibited  from 
waiving  any  of  the  oondltions  In  the  policy, 
while  here  the  agent  is  permitted  to  waive 
In  writing.  Indorsed  on  the  p<dicy.  But  the 
stipulation  hare  Is  both  prohibitory  and  per- 
missive. It  In  effect  prohibits  any  agent  from 
waiving  any  of  the  terms  and  conditions  of 
the  poUcy,  unless  In  writing,  indorsed  on  the 
policy,  and  permits  the  agrat  to  do  so  in 
that  way  only.  But  in  Knudson  v.  Insurance 
Co.,  supra,  the  provision  Is  nearly  the  same 
as  In  this  case,  and  Is  both  prohibitory  and 
permissive,  and  yet  no  snch  distinction  Is 
made.  Oases  In  this  court  ore  dted  by  the 
teamed  counsel  as  being  adverse  to  sndi  a 
doctrine,  such  as  Renter  v.  Insnranoe  Co.,  74 
Wis.  89,  42  N.  W.  Oep.  206.  In  that  case 
the  agent  knew  of  the  mortgage  on  the  prop* 
erty  when  he  issued  the  policy,  and,  as  said 
above  In  relation  to  suoh  cases,  he  bad  the 
power  to  waive  the  condition.  In  Q-tne  v. 
Insurance  Co.,  43  Wis.  108,  the  agent  knew 
that  tiu)  boose  was  unoccupied  before  It  waa 
burned.  This  knowledge  of  the  agent  was 
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held  to  be  that  ut  the  eom^iaij,  and  ttie  oom- 
V«aj  afterwarda  required  further  proofs  of 
loss  at  considerable  expense  to  the  Insured, 
and  that  waived  the  condition.  These  cases, 
together  with  others  dted  as  being  adverse 
to  this  doctrine,  are  materially  different  and 
loappltoable.  We  mnst  therefore  hold  that 
the  proTlslon  of  the  policy  was  binding  on 
the  assured,  and  that  the  agent  neither  did 
nor  could  waive  It  or  the  forfeiture  of  the 
policy  under  It,  TttrbaJly  or  by  pared,  and  tliat 
the  pretoided  watvw  1^  ttw  Agent  m»  a 
nnlUty. 

There  are  three  subordinate  questions 
raised  the  learned  counsel  of  the  respond- 
ent to  be  conddered.  First  The  possession 
of  all  the  Insured  property  was  not  changed 
or  taken  away  from  the  insured  by  the  welt 
of  attachment  or  "by  legal  process."  Sevoi 
hnndred  dollars'  worth  of  the  insured  cran- 
berries ooTered  by  the  mortgage  of  W.  D. 
Williams  were  not  taken  by  the  writ  The 
property  Insured  was  IndiTlaible  and  an  en- 
tirely, so  far  as  the  risk  was  concerned. 
This  condition,  that  the  posseaalon  shall  not 
be  changed,  was  Inserted  In  tbe  policy  to  se- 
cure proper  care  of  the  property  and  protec- 
tion from  Are.  The  company  knew  the  as- 
sured, and  were  willing  to  trust  Its  possession 
to  him,  tint  not  nllllug  to  trust  it  to  unknown 
strangers  and  their  questionable  care.  The 
possession  of  a  large  portion  of  the  property 
by  others  would  equally  endanger  the  whole, 
and  expose  It  to  loss.  This  question,  how- 
ever,  is  decided  In  a  similar  cose  on  this  cal- 
endar, of  Burr  t.  Insurance  Oo.,  [see  next 
oolnmn,]  and  the  question  treated  in  the 
opinion  of  Mr.  Justice  Oassoday  by  reference 
to  prevlona  cases  In  this  court  It  is  tbere- 
foru  held  that  It  made  no  difference  whether 
the  possession  of  all  the  property  was 
changed  or  not,  If  the  possession  of  a  large 
or  considerable  portion  of  It  had  been  so 
changed.  Second.  That  It  was  not  intended 
that  such  an  Inrolnntary  change  of  posseB* 
alon  by  a  writ  or  process  should  forfeit  the 
policy,  bnt  It  must  be  by  some  act  of  omis- 
sion or  commission  of  the  assured,  or  by  a 
process  by  his  order  or  under  his  control  It 
Is  held  that,  when  an  attachment  Is  Issued 
against  a  fitiudulent  debtor,  he  suffers  It  to 
Issue,  and  Is  responsible  for  It  because  he 
oonld  hare  prevented  It  by  paying  the  debt 
when  due,  and  by  not  committing  the  fraud 
which  Is  the  ground  or  oanse  of  it  Bat  the 
company  had  the  undoubted  right  to  make 
such  an  event  voluntary  or  Involuntary,  en- 
dangering the  property  or  Increasing  the 
risk,  a  eolation  of  forfeiture.  The  Insured 
voluntarily  consented  to  the  condition,  and 
be  cannot  complain.  Third.  Long  after  the 
fire  the  attadiment  was  dissolved.  It  was 
held  on  a  traverse  of  the  affidavit  that  the 
writ  never  ought  to  have  issued,  and  that 
there  was  no  ground  for  It  Does  such  foot 
make  the  writ  any  less  a  "legal  process" 
when  served?  It  was  a  lagal  process  vhm  1»- 
med.  It  was  Issued  1^  the  authority  of  and 


(Wla. 

according  to  law.  It  was  baaed  on  a  sufficient 

affldai-lt  The  dismissal  of  the  attachment 
on  the  trial  of  the  traverse  did  not  make  the 
writ  void  when  It  issued.  It  was  a  protec- 
tion to  the  officer  and  a  valid  process.  It  did 
not  Issue  on  the  truth  of  the  affidavit  al- 
though it  was  dismissed  on  its  falsity.  The 
law  presumed  the  affidavit  to  be  true,  and 
authorized  the  writ  It  was  a  legal  process 
when  it  was  served,  and  changed  the  posses- 
sion of  the  property.  That  was  snffldott 
The  possession  of  the  property  was  dumged 
by  it  at  the  time  lawfully,  and  it  put  tiie  of- 
Aoer  In  possession  of  it  lawfully.  It  was  this 
change  of  the  possession  that  enhanced  the 
risk  and  avoided  the  policy.  I  have  thus  dis- 
posed of  all  the  contoitlons  of  the  dlstln- 
gnlshed  counsel  of  the  respondent  I  have  (dt- 
ed but  few  of  the  authorities  found  In  the  ablo 
brief  of  the  learned  counsel  of  tiie  appellant 
They  will  be  In  the  case  for  r^erence.  Our 
own  adjudicated  oasea  seemed  to  be  sufficient 
on  every  question,  and,  when  they  are  so,  I 
seldom  go  abroad  for  authority.  The  case 
was  very  ably  presented  by  the  learned  coun- 
sel on  both  Bides.  The  exceptions  are  not 
specially  considered.  The  main  questions 
upon  which  the  case  depends  only  have  been 
considered.  The  defendant  company  proved 
a  good  defense  to  the  action,  and  the  court 
should  have  rejected  the  testimony  tending 
to  show  a  v^ver  of  the  ccndition  of  forfei- 
ture, because  such  waiver  was  not  Indorsed 
on  the  policy  in  writing.  The  defendant  was 
entitled  to  a  Judgment  in  Its  favor.  The  Judg- 
ment of  the  circuit  court  Is  reversed,  and 
the  cause  remanded  for  a  new  triaL 


BLUB  V.  GEKAIAM  INS.  CO.  OF  FREE- 
PORT.  ILLINOIS. 

(Supreme  Court  of  WUcoaBio.  Jon.  10,  1898.) 

ViRB  INBCRAXOB  POUCT  —  CONDITIONS — PORFEIT- 

UBB — CoAKOi  or  PoasEHSlox  BT  Lbvt  or  A.T- 
TACKMBjiT  —  Lbvt  o:t  Past  or  Pbopbbtt  — 
Waivbr  by  Statb  Aoent. 

1.  Where  a  fire  Insurance  policy  provides 
that  if  tbe  property  thereby  Insured  ahall  be 
levied  on  or  taken  Into  posaesuoa  or  custody 
under  any  legal  process,  w  If  the  titie  or  pos* 
session  shall  oe  diaputed  in  any  legal  proceed- 
ings at  law  or  Id  eqalty.  then  said  policy  ahall 
at  once  cease  to  be  bindlDg  on  the  company, 
Biich  policy  Is  rendmd  wtAa  Iqr  the  levy  of  a 

of  attachment  on  fbB  property  Insured. 
Carey  v.  Instinuios  Oo.,  54  N.  W.  B«p.  IS, 
followed. 

2.  The  forfeiture  of  sach  policy  Is  not 
waived  by  the  adjuster  and  state  agMit  of  the 
company  11  days  after  the  fire  by  stating  that 
he  womd  refer  the  matter  to  the  company, 
where  he  at  the  same  time  claims  that  the 
company  Is  not  liable  on  the  policy. 

3.  In  an  action  on  such  policy  issued  for  a 
gross  premium  on  cranberry  ooxea  and  barrels, 
cranberry  railroad  cars,  and  a  cranberry  sep- 
arator, specifying  a  iwrticular  sum  on  eacli,  all 
stored  In  a  certun  warehouse,  It  appeared  that 
five  days  before  the  fire  a  writ  of  attaduuMit 

Xlnst  the  assured  and  another  was  levied  on 
die  cranberries,  cranberry  boxes,  and  barrels 
then  in  mch  wardiouse,  except  the  east  1.500 
and  the  west  800  boxes  of  berries,  which  were 
nnltted  froai  tiu  Isvy  because  they  had  prevl- 
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OQsIr  been  morfanged.  BM,  tiiat  ndi  p<^^ 
was  rmdered  Toia  u  to  the  jtsopetty  not  wrUA 
on,  since  the  whole  zisk  ww  a  nut,  and  tbe  oon- 
tract  indivMble. 

Appeal  from  drenlt  court,  WlnnetMico  oonn- 
tr;  George  W.  Bnrn^  Judge. 

Action  by  Dayton  B.  Burr  affaliiBt  flw  Ger- 
man Aisanmioe  Omnpany  of  Freeport,  nunols, 
on  a  Are  Insurance  policy  Issued  by  the  de- 
fendant to  James  Oarey,  and  by  him  aaaigned 
to  plaintiff  after  the  property  Insured  waa  de- 
atroyed  by  Are.  From  a  judgment  for  plain- 
tiff,  deAmdant  appeala.  Beversed. 

The  otber  facta  fnlly  appear  In  tiie  follow* 
lug  ■Utemeot  by  0AS8ODAT,  3.: 

It  appeaisfrom  tiie  record  tliat  Nerauber  1, 
1888.  the  defendant  oompany.  In  cMMlderatlon 
of  $18premtam  paid,  lamed  its  polity  of  Inror- 
anoe  to  one  Jamea  Oar^  for  Ibe  term  of  one 
year  £rom  NoTember  1, 18S8,  to  November  1, 
18S8,  to  Uw  amomit  of  9800.  against  loss  or 
damage  by  fire  to  tbe  following  spedfled  prop- 
erty, to  wit.  $675  on  the  cranberry  boxes  and 
bands,  $75  on  three  cranberry  railroad  oars, 
$50  on  cranberry  separator,— all  stored  In  the 
wardiuase  ther^  described;  Uiatttie  amount 
of  loss  or  damage  waa  therein  agreed  to  be 
estluiated  according  to  the  cash  actual  valuo 
of  the  property  at  the  time  of  the  Are,  and 
to  be  paid  in  60  days  after  the  loss  should  be 
aaoertalned,  In  accordance  with  tho  terms  and 
omidltlons  of  said  policy,  and  oontabdng  pro* 
visions  to  the  elfect  that,  if  the  property 
thereby  Insured  should  be  levied  upon  or 
tatoi  Into  possession  or  custody  under  any 
legal  piocess,  or  If  the  title  or  poasesalQn 
should  be  disputed  in  any  legal  proceedings 
at  law  or  In  equity,  then  said  policy  should  at 
tmce  cease  to  be  binding  upon  the  company; 
that  no  suit  or  action  of  any  kind,  under  or 
by  virtue  of  the  policy,  should  be  sustainable, 
unless  commenced  within  six  months  next 
after  the  loss  or  damage  should  occur;  Uiat 
September  19, 1889,  the  property  insured  was 
destroyed  by  flre;  that  September  24,  1880, 
the  said  James  Carey  assigned  all  his  right, 
tide,  and  tnterest  In  said  dalm  for  such  loss 
tmder  said  policy  to  the  plaintiff  In  this  ac- 
tion; that  ApzU  16, 1890,  this  action  waa  com- 
menioed  to  reoorer  such  loss  under  this  policy; 
that  the  defendant's  answer  consisted  of  ad- 
missiona.  denials,  and  alleged  breaches  of 
coodltloDS,  and  that  tbe  action  waa  not  com- 
menced within  tte  time  prescribed  In  the  pol- 
icy; that  at  the  close  of  the  trial  the  Jury  re- 
turned a  spedlal  verdict,  to  the  effect  that 
there  were  4,440  of  the  boxes  insured  which 
were  destroyed  by  said  flre;  that  2S>SQ  of  said 
boxes  bad  been  levied  upon  by  the  sheriff; 
that  the  boxes  so  destr^ed  by  flre  were,  at 
the  time,  of  the  value  of  S  cents  each,  total, 
$ij(I6;  tbat  160  barrels  so  insured  were  de- 
•troyed  by  said  flre;  that  they  were  of  the 
value  of  37%  cents  eadk.  total,  $59.20;  that 
October  1,  JBSO^  the  adjuster  and  atate  agent 
nC  the  def  aidant  did  daim  that  ths  def  mdant 
was  not  liable  for  the  loss  under  the  policy, 
and  at  the  same  time  stated  that  he  would 


refer  the  matter  to  ttie  company;  that  the 
vnlne  of  the  cranberry  separator  so  Insured, 
and  destroyed  by  flre,  was  $60;  tbat  tbere- 
npon  the  court  ordered  Jndgtnent  In  favor  of 
tiie  lOalntiff,  and  against  the  defendant,  upon 
eaid  spectal  veidict,  and  such  Judgment  was 
thereiv<m  entered  tat  9808.99  damages,  and 
$mu  costs,  making  tlie  nun  of  f913.ia 
From  said  Judgment  the  defendant  Mngs  this 
appeaL 

Sylvester  ft  Scheiber,  for  ai»pellant  John 
J.  Wood,  Jr.,  (Gabe  Bouck,  of  counsel,)  for  re- 
siMudent. 

0A8SODAT.  J^  (after  stating  the  facts;! 
It  Is  undisputed  that  the  policy  waa  Issued  to 
James  Garegr;  that  after  flie  flie,  and  befme 
the  oommenoement  of  this  action,  the  dalm 
for  the  loss  was  assigned  to  the  ^alntlff  by 
Oarey;  that  jS^tembw  14,  1889,  and  fire 
days  pilor  to  the  flre,  itp<n  an  attaiflunent  Is- 
sued in  an  action  In  fovor  of  one  Stanley  and 
against  said  Oarey  and  another,  the  sheriff  lev- 
ied upon  and  seixed,  under  said  writ,  all  Hie 
oranberrlea,  cranberry  boxes  and  barrels,  then 
In  the  warehouse  mentioned  in  said  pdiksy,  ex- 
cept the  east  1,600  boxes  of  berries,  and  ex- 
cept the  west  SOO  boxes  of  bwrlea,  which  he 
did  not  levy  upon,  for  the  reas<m  ttiat  tbiev 
had  previously  been  conveyed  or  mortgaged 
to  W.  D.  WUlhuna.  For  the  reasons  given  In 
the  opinion  of  Mr.  Jostloe  Orbm  In  Oar^  v. 
Insurance  Oo-,  64  N.  W.  Bep.  18,  (filed  here- 
with,) we  must  hold  that  the  policy  was 
rendered  Inoperative  and  void  by  such  levy, 
seizure,  and  change  of  possession,  under 
the  clause  of  the  policy  on  that  subject 
contained  In  the  foregoing  statement,  and 
that  the  same  was  not  waived  nor  re- 
viewed by  the  defendant's  adjuster  and 
state  agent;  the  provialons  of  the  two 
policies  in  these  respects  being  substantially 
the  same.  The  question  recurs  whether  the 
policy  was  thereby  rendered  inoperative  and 
void  as  to  the  property  thereby  Insured,  and 
not  BO  levied  upon  nor  seized  txy  the  sheriff. 
In  lioomis  V.  Insurance  Oo.,  77  Wis.  87,  46  N. 
W.  Bep.  S13,  and  Id.,  81  Wis.  866.  61  N.  W. 
Bep.  664,  tliree  buildings  and  certain  per- 
sonal property,  situated  on  three  different 
farms,  were  Insured,  each  for  a  separate 
amount,  by  a  p^oy  staling  the  premium  as 
a  gross  sum;  and  it  was  held  that  the  con- 
tract was  divisible^  and  that  the  sale  of  one 
of  the  buildings,  in  violation  of  a  stipulatloD 
against  changing  the  title  of  the  insured  prop- 
erty without  the  consent  of  the  insure,  did 
not  avoid  the  poiloy  as  to  the  other  property, 
situated  several  miles  from  the  building  sold. 
In  that  case  the  present  chief  Justice  dis- 
cusses the  questions  of  divisibility  and  in- 
divisibility of  such  contracts  at  length,  and 
opon  authorl^  and  reason;  and  there  is  no 
purpose  here  of  renewing  the  discussion.  In 
BO  ^lo^jj'wg,  the  court  expressly  adhered  to 
the  former  adjudications  of  this  court  there 
cited.  In  each  of  those  cases  the  property 
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Insured  ocxuiabeA  of  buUdingi  and  penon&l 
property  contained  therein,  wltii  the  risk  dis- 
tributed to  ttw  dUCerent  Items  ooTered 
the  poOor,  and  It  was  held  th&t  the  obntraet 
•(  tnsnraaee,  as  to  each  boUdtaiK  and  tfce  per- 
sonal property  tiiereln,  was  Indivisible. 
Sehumitach  t.  Iiumntaoe  Co.,  48  Wis.  26, 
S  N.  W.  Bep.  S86;  Hlnmati  t.  UHnraiioe  Oo.. 
as  wis.  UO.  In  Hie  case  at  bar  the  property 
covered  by  the  poU<gr  was  all  personal,  and 
tftuated  In  the  same  Tnuehtouse.  The  pre- 
mlum  paid  was  a  gross  sum.  The  provi- 
sion aT<^dln2  the  policy  In  case  of  such  lew. 
selsore,  or  change  of  possession  wAs  designed 
to  protect  the  company  against  any  Increase 
of  risk  by  TlitiM  of  mu^  levy,  sdzure,  or 
Changs  of  possoorion.  The  property  Insured 
b^tog  so  situated  that  any  Increase  In  the 
risk,  as  to  any  portion  thereof,  nsceasarily  ter 
creased  the  risk  as  to  the  whole.  It  Is  very 
obrlouB  that  the  wh51e  risk  was  a  unit,  and 
the  oontraot  of  insnranoe  an  entire.  Indivis- 
ible oootract  It  foUows  that  the  avcddanee 
of  ttks  poUoy  by  virtue  of  the  levy,  setsuc^ 
and  ciuuiga  of  possession  went  to  the  whole 
ooutract,  and  rendered  It  whcdly  hwperatlTe 
and  rtOa.  TbOa  sufeea  It  nmieceeaary  to  ood- 
rtder  the  questloa  whether  the  action  was 
oommeDced  within  the  time  limited  by  the 
poUcy. 

The  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  is  rananded  for  a 
new  trtaL 


DOWD  V.  CHICAGO,  M.  &  ST.  P.  KT.  00. 
(Bqpreme  Ooort  of  WIscohbIil  Jan.  10,  1883.) 

CUbbibbs  —  PmaaoMB  Acoom pahtino  Paubmobbs 
TO  Stxtion'— Injdhibs. 
The  duty  of  a  railroad  to  have  its  statioa 
platforms  guarded  and  lifted  so  as  to  protect 
persons  coming  to  the  station  to  bid  farewell  to 
mends  iotendmg  to  leave  on  regular  passenger 
trains  does  not  ezteod  to  persona  coming  at  an 
unusual  hour  with  one  who  Intends  leaving  on  a 
freight  In  <^arge  of  stock,  and  who,  although  al- 
lowed the  use  of  the  waiting  room,  and  aHowed 
to  load  at  the  platform  instead  of  in  the  yards. 
Is  not  a  pasaenger  except  In  a  veiy  limited  srase. 

Appeal  from  cSrciSt  oooit,  Bocfc  oovnly; 
John  R.  Bennett,  Judge. 

Action  by  Prudence  Delphlne  Dowd  against 
the  Chicago,  Milwaukee  ft  St.  Paul  Ballr 
way  Oompany.  Judgment  for  plalntUL  D» 
fendant  appealSL  Beversed. 

Tbe  otber  tacts  folly  appear  In  the  follow- 
ing Btatement  by  PINNBY,  J.: 

TbiB  nation  was  brought  to  recover  dam- 
ages for  personal  injuries  received  by  the  de- 
fendant at  Allen's  Qrove  station,  on  the  de- 
tsndauTfl  raOwar,  to  cnmiptmae,  as  tt  la  al- 
leged, of  the  ne^lgmoe  on  tiie  part  ct  the 
defendant  Hi  not  provldlne  a  proper  {Oatform, 
band  raHs,  U^ta,  ate.,  at  said  statlcm,  the 
absence  of  which.  It  Is  charged,  caused  the 
idalntltra  Injuries.  The  statton  la  a  small  one, 
about  a  mile  from  the  village  €/t  AUen'a 
Orove,  v  here  tbe  plalntur  and  her  huaband 
resldedf  and  ronslntfid  of  one  amall  buildings 


wltb  a  waiting  room  for  passengers  at  the 
east  eoA  and  a  freli^  room  at  the  west  enO; 
ttie  office  bdng  between  tbe  two  nKXBB.  Ttaera 
was  a  long,  low  platform  oa  and  aloig  Iba 
aoulb  Ude  of  the  building,  and  next  to  Ibe 
main  track,  called  and  used  as  a  passenger 
platform.  At  the  west  aid  of  the  building 
on  tbe  north  side,  and  northwest  of  the  build- 
ing. Is  a  high  platform  oa  a  level  with  tbo 
floor  of  a  freight  ear,  so  that  freight  may  ba 
easily  loaded  and  unloaded,  called  and  used 
aa  a  fr^bt  platform,  and  next  to  tt,  and  oa 
the  north  dde,  is  a  side  track  for  the  accom- 
modation of  freigfat  buslBees.  There  Is  an  In- 
clined platform  between  the  freight  and  pas- 
sengw  platforms  at  the  west  end  of  the  buUd- 
tng,  nine  f^  vride,  sloping  from  the  former 
to  the  latter.  At  tbe  norOiwest  conier  of  tbo 
fretfiht  platform  tbere  were  steps  extending 
to  the  ground,  bat  there  was  no  hand  rail  on 
the  steps,  nor  any  guard  rail  on  the  platform 
at  the  west  end  or  north  side  thereof.  These 
steps  were  the  only  means  of  reaching  the 
ground  at  or  west  of  tbe  btddtng.  R  was 
customary  for  persons  coming  to  the  station 
with  taania  to  use  Ifaese  st^  to  get  upon  tbe 
platfonn.  niere  are  no  steps  at  either  end  of 
tbe  pasaeoger  platfonn.  It  ntends  along 
the  main  track  between  200  and  300  feet,  and 
slopes  gradually  to  tbe  groimd,  and  100  feet 
thereof  Is  west  of  the  building.  The  plaintiflV 
hQtf>and  had  arranged  wilb  defendant's  i^ent 
for  a  ear  to  diip  liome  honadwld  foRdture, 
etc,  belonging  to  another  party,  and  six 
homes,  firom  AI1«b*s  .Grove  to  BrnmettsborSr 
Iowa,  which  he  thought  of  maUngtbelr  home, 
and  tUs  ctmtract  for  tbe  carriage  of  tbe  goods 
and  horses  Included  the  carriage  of  tbe  plain- 
tiff's htuband  on  Ibe  frd^t  train  as  a  part  of 
ihe  contraot  It  a^eared  Ibat  tbe  platfonn 
and  steps  had  been  in  tbe  same  oonditlon  for 
10  or  16  years  aa  on  the  oeoaaton  In  question, 
and  that  the  feel^t  platfbrm  had  never  been 
lighted  except  when  excursion  trains  were 
running.  TtM  plaintiff  took  a  limited  lanteni 
wiOi  her  to  'Que  station  ttiat  evening.  She  had 
Hved  at  AUen'a  Grov^  a  mile  from  Ae  ster 
tfon,  abont  IB  years,  and  during  that  time 
had  been  up  and  down  those  stairs  a  dozen 
thnes,  perhaps,  and  was  freQueully  at  Ibe 
station,  and  knew  tbe  sttnation  ttf  ttie  plat- 
forms,  and  had  frequently  got  off  fnnn  the 
tzaln  at  this  station,  and  aa  frequently  took 
the  train  to  go  away.  Passengers  coming  to 
take  trains,  or  leaving  trains,  come  up  from 
the  eaBt«n  or  low  end  of  13ut  idatfOnn,  and 
In  leaving  the  station  they  usually  take  the 
same  courae.  The  oompany  bad  stotikyarda 
at  tbe  station  west  of  Ibe  depot;  used  for  the 
pnrpoae  of  aUpmoit  of  live  atotifc.  Oattle  and 
horses  were  usually  loaded  into  the  oars  from 
the  oatOe  chute.  On  this  occasion  itlaintlff'a 
husband  requested  to  be  allowed  to  load  the 
h(»se8  from  the  lilgh  frel^  platform,  and 
tbe  atatiCD  agmit  permitted  him  to  make  that 
use  of  it  That,  according  to  the  course  of  bnsl- 
nees.  If  the  borsea  had  been  loaded  into  the  car 
at  the  Btodtyarda,  tbey  wonld  have  taken  It 
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(ran  where  tt  stood  there  Into  the  train.  The 
ttaXkm  agent  had  regular  offiee  hour*,  ending 
at  6  o'clock  P.  M.  On  this  oooaMon.  after 
the  horsea  bad  been  loaded  Into  tiie  oar,  be 
made  out  the  stock  oootraot  and  the  receipt 
Hut  Mr.  Dowd  was  to  go  along  with  the  oar, 
and  In  tt;  for  tbe  purpoae  of  taking  Qhw^e  of 
the  Bbo^  The  agent  notifled  the  agent  at 
Klkbom  to  h&re  the  car  taken,  and  went 
home  at  abovt  half  past  10,  having  made  oat 
a  way  blU  tar  the  oar,  and  pat  It  In  the  UII 
box  bgr  the  walttng-ro<Hn  door,  ao  the  oim- 
dnctor  could  get  tt  vrtien  he  oame  after  the 
car,  the  agent  directing  the  parttaa  there  to 
pat  out  the  U^t  and  ck>ee  tlie  walttn^room 
door  when  they  went  Tlsat  be  hade  thtm 
good  nl^t,  and  told  them  he  mji  going  home. 
No  persons  other  than  the  plalntut  and  hear 
partF  appear  to  haTo  been  left  In  or  about 
the  station.  The  plaintiff  stated  that  she 
knew  the  time  the  train  was  dne,  and  went 
there  at  10  o'clock  because  she  bad  an  anxiety 
to  see  the  horBce  In  the  oar;  had  neTer  Been 
anything  of  ttie  kind,  and  went  down  there  to 
be  with  Mr.  Dowd  while  he  had  to  wait,  and 
see, Mm  off,  bat  did  not  go  oaflrriy  out  of 
ctntoiitr.  The  "Lhnlted  liability  lire-Stook 
C<Hitract"ln  qnestlon,  for  ear  83,588,  proTlded 
Oiat  **tiie  parties  In  tdivge  of  the  same,  and 
who  had  signed  their  names  in  Ink,  were  en- 
titled under  the  mles  to  pass  in  obarge  of  Uto 
atoek  shipped  nndw  ttils  contract;"  and  the 
name  of  H.  A.  Dowd  was  entered  on  the  oon- 
tract  as  bdng  ao  entitled  to  paaa.  "Agents 
and  oondtictois  were  instmeted  not  to  permit 
any  but  owners  of  lire  atook  or  their  bona 
fide  employes  to  pass  free,  in  diarge  of  tbe 
tame."  The  plaintiff,  with  her  dangbter  and 
a  Mn.  Wilbur,  drore  to  the  station,  arriving 
at  abont  10  o'clotd^,  and,  leaving  th^  Tehlcle 
in  a  ahed  aonoas  the  track  on  the  north  side 
at  the  track,  and  northweat  of  the  station, 
reactied  the  platform  by  the  steps  already  de- 
Bcrilied,  and  from  thenoe  went  Into  the  wait- 
ing room,  where  they  remained  with  her 
friends  tmtil  the  train  arrived,  which  was 
abont  2  o'clock  tn  tbe  morning,  when  they  aU 
left  the  waiting  room,  and  went  to  the  car 
that  contained  the  horses,  etc.,  staniling  on 
the  north  aide  of  the  fr^bt  platform.  Tba 
night  waa  dark,  and  there  was  no  moon. 
There  were  no  Ughts  abont  the  platform  or 
statkm.  except  in  the  waiting  room,  thoogfa 
there  was  a  lami^poat  on  the  low  or  pa»- 
senger  platform  west  of  tbe  station  building. 
There  were  aome  lanterns  in  the  party,— two 
or  three,  at  least,— held  by  thoa*  In  or  abont 
the  car,  near  the  door.  There  was  a  difter- 
ence  of  testimony  aa  to  bow  much  thoy 
Heated  tbe  platform  at  or  near  the  stepa 
What  they  reached  the  oar  Mrs.  WQbnr  said 
good-bye  to  the  pUIntUTs  husband,  and 
started  to  go  down  the  steps  to  the  ground. 
It  was  very  daric,  so  that  ahe  had  to  itt 
down,  and  feel  her  way  down  the  steps.  The 
plalntur  bade  her  husband  good-bye,  and 
kissed  him.  and  started  to  go  down  the  steps. 
Unber  and  U(iKbm«y,  irtio  were  there  and 


had  lanterns,  testified  that  as  Ae  tamed  to 
leave  her  husband  she  put  her  handkenflilef 
to  her  fara,  as  If  weeping,  Imt  die  denied  this. 
She  said  it  was  so  dark  that  ahe  oonld  not 
aee  where  to  step,  or  wh»e  the  i^ttonn 
ended  and  the  steps  began,  so  she  Mt  her 
way,  but  knew  abont  where  the  steps  were, 
and  had  used  them  when  she  oame  there,  and 
was  ftunillar  with  the  d^pot  bidldlng,  plat- 
f<ffm,  and  steps.  Reaching  the  edge  of  tbe 
platfonn,  ahe  felt  for  ttie  steps  with  ber  foot, 
and  found  tbe  step  with  her  rl^t  foot,  and 
Jnst  then  Mrs.  ITObar,  who  reached  the 
ground,  told  her  to  get  aoross  the  track  be- 
fore the  engine  oame  along.  That  she  Canoed 
op  the  track,  and  thought  by  the  eomid  that 
the  engine  was  starting  down  on  that  track, 
and  Ibm  ahe  started  to  plaoe  ber  left  foot 
on  tile  step,  but  was  ao  near  tbe  left  end  et 
It  that  hvr  foot  did  not  shrike  the  stei^  and 
she  fen  to  the  ground,  snstatnlng  tbe  tniurles 
compLtlned  ot.  Hist  she  did  not  think  to 
ask  for  a  lantern  to  Ui^t  her  way  down  the 
steps.  Tbe  train  In  question  waa  strictly  a 
freight  train,  carrying  throueb  fright,  stop- 
ping  at  tiiiM  station  taaly  when  ordered  to 
take  in  a  car.  as  In  tills  Instnnce,  and  during 
a  period  of  two  years  there  were  but  two 
shipments  from  this  station  by  this  train,— 
one  by  plaiutilTB  husband,  and  another  by 
another  party.  This  train  was  not  allowed 
to,  and  did  not,  carry  pasaengera,  and  the 
station  agmt  was  not  allowed  to,  and  did  not, 
tickets  tor  this  train,  and  never  kept  the 
station  open  for  it  The  only  persons  al- 
lowed to  ride  on  it,  other  than  the  train  men, 
were  those  who  acocnnpanled  stock  for  the 
purpose  of  caring  for  tt  while  in  transit 

The  defendant  requested  the  court  to  di- 
rect a  verdict  for  the  defendimt  but  this 
'  was  refused.  Tbe  defendant  aaked  the  court 
to  Instruct  tbe  jury  (1)  that  they  oould  not 
find  the  defendant  liable  tKcaose  of  the  fact 
that  there  was  neither  a  guard  uor  rail  upon 
or  near  the  edge  of  the  depot  platform;  C2> 
nor  because  of  the  fact  that  there  was  nsi- 
tiler  any  guard  nor  rail  to  either  dde  of  the 
stairway  or  steps  leading  from  the  platform 
to  the  ground;  (H)  nor  because  It  did  not  have 
a  person  present  to  warn  the  plalntifT  of  tbe 
danger  of  falling  from  said  platform  or  steps; 
<4)  nor  because  it  did  not  have  tiie  platftmn 
and  stairway  lighted;  (B)  that  the  d^taidant 
under  the  fiicts  disclosed,  did  not  owe  to  the 
plaintiff  any  duty  in  respect  to  the  several 
matters  above  menti<med;  (0)  that  as  the 
plnintiff  oame  there  for  ber  own  gratifica- 
tion, and  not  by  the  invitation  of  the  de- 
fendant it  ovred  her  no  active  duty  or  care; 
ttiat  ahe  waa,  at  most  a  mere  Uoensee,  and 
took  the  license  with  all  tbe  perils  incident 
to  it;  that  whm  she  came  to  the  depot  she 
knew  that  the  platform  and  steps  were  not 
lighted,  and  that  tn  continuing  there,  and  ro- 
Ing  th^tfrom,  she  did  so  vrltb  all  the  risks 
tawldent  to  an  unllghted  depot  platform  and 
■baps,  saoh  as  existed  at  that  place  at  that 
time;  (7)  that  tt  was  her  du^  to  exerclMt 
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such  oare  u  was  needful  under  the  drcum- 
Btanoei  to  ascertain  whether  It  was  safe  for 
her  to  step  from  the  platform  before  doing 
80.  If  the  dftriroeas  of  ttie  night  was  such 
that  she  oonld  not  lee  lAien  to  step,  and  the 
Joey  found  ttiat  there  was  a  lantern  or  Ufht 
near  at  hand  which  she  oould  hare  used  or 
had  the  use  <tf  hj  addnff.  and  that;  had  she 
used  BUfdt  U^t;  wbe  oonld  have  left  the  plat- 
form and  cone  down  the  steps  In  safety, 
but  n^Aected  to  use  such  hgbt,  and  pro- 
ceeded to  go  down  the  steps  In  the  daA,  then 
she  took  the  risk  of  falttOK,  and  was  not  in 
the  exercise  of  ordinary  oare,  but  was  guilty 
of  negllgMioe,  and  the  verdict  diould  be  for 
the  defendant  These  sereral  Instruotlona 
were  refused.  Flalntlfl  had  a  verdict  for 
fSJBOO,  and  a  motion  to  set  it  aside  and  Ua  a 
new  trial,  on  the  ground  that  it  was  contrary 
to  law  and  contrary  to  the  evidence,  was 
denied.  Judgment  was  entered  on  the  vot- 
dlot,  and  the  defendant  appealed. 

John  T.  Fish  and  Jackson  &  Jackson, 
(Burton  Ebnson.  of  counsel,)  for  appellant 
Fethers,  Jeffrls  &  nfield,  for  respondent 

PINNBY,  J.,  (after  stating  the  facts.)  There 
Is  no  oonfliot  In  the  erldenoe  In  rdatUm  to 
tbe  duty,  If  any.  irtil<di  the  defendant  owed 
the  pipinwif,  or  as  to  the  facts  relied  <m  to 
dunr  that  the  defendant  was  guilty  of  n^- 
ligenoe  causing  the  injury  which  she  sus- 
tained. AH  the  erldenoe  Is  embraced  in 
the  bill  of  exo^tlons,  and  the  oonrt  having 
refused  to  direct  a  verdict  fbr  defendant, 
and  to  set  aside  the  verdict  on  the  ground 
that  tt  was  contnuy  to  law  and  Che  evidence, 
the  qoesticm  to  tw  detennlned  Is  wholly  one 
of  law.  The  transaction  In  anestton  between 
the  plaintlfTs  husband  and  tbe  railway  com- 
pany Is  relied  im,  in  virtoe  ta  -vrbUSi.  it  Is  al- 
leged that  tta  onnpany  owed  the  plataitlfl  a. 
duty;  but  It  oould  arise  only,  If  at  all,  by 
virtue  of  her  privity  or  legal  relation,  under 
the  circumstances,  with  her  husband.  The 
particular  business  in  band  had  no  relatton 
to  or  oonnectlmi  wU2i  tbm  passenger  bUM 
neas  or  trafiio  of  the  company,  but  oonoemed 
only  tlie  method  of  oonducUng  its  freight 
traffic  and  business,  and  the  ri^ts  and  duties 
arUdng  out  of  it  in  the  carriage  of  live  stock. 
The  fact  that  the  plaintiff's  husband  was  al- 
lowed to  accompany  the  train,  and  ride  In 
the  car  or  <m  the  train  to  take  care  of  the 
horaea,  without  charge  for  it  othra  than  the 
sum  paid  for  the  car,  was  a  mere  Inddent  of 
the  carriage  of  the  atook,  and  did  not  give 
him  all  the' lights  of  an  intending  passenger 
on  a  passenger  train,  though  he  would  not 
be  chargeable.  If  Injured  on  the  trip  by  the 
neglect  of  the  compaiqr.  with  contribatory 
negligence,  because  riding  In  a  firelSht  car, 
and  exposed  to  greater  peril  than  if  he  rode 
In  a  passenger  car.  lAwwm  Hallway  Oc, 
64  Wis.  417.  24  N.  W.  Bep.  SIS.  We  con- 
sider it  misleading  to  treat  flie  rights  of  the 
idalntlfl  and  her  husband,  and  the  duties  the 


company  owed  them,  or  ^ther  of  them,  upon 
the  baala  or  from  the  standpoint  that  the  hus- 
band ma  an  intending  passenger  In  the  ordi- 
nary passenger  trafBo  of  the  onnpany.  The  real 
nature  of  the  transaction  and  attending  dr- 
cumstsnces  must  be  oonsidered,  with  a  view 
of  asoertalning  wbaX,  If  any.  duly  the  com- 
pany owed  the  plaintlfC  Tbm  company  owes 
oertaln  duties,  no  doubt,  in  regard  to  the 
safety  of  Us  platform,  to  those  who  come 
up«i  it  In  purnit  of  a  matt»  of  oommon  in- 
terest to  both.  *TbB  prindple  appears  to  be 
that  Invltattcn  la  biferred  where  there  Is  a 
oommon  interest  or  mutual  advantage,  while 
a  Uoenae  la  Inferred  wbem  the  object  Is 
the  mere  pleasore  or  boieflt  of  the  person 
using  it"  Oamp.  Xeg.  I  83;  Bennett  v.  Bail- 
road  Go.,  102  n.  8.  68S.  A  liocDseo  who  en- 
ters upon  or  usee  premises  by  permlMou 
only,  without  any  enttcemoit,  alhiranent, 
or  inducement  being  held  out  to  him  by  the 
owner  or  oooupant,  cannot  recover  damagea 
for  Injuriea  cauaed  <Aatniotions  or  Inanf- 
fldency.  He  goes  there  at  his  own  tWc,  and 
^oya  the  license  anbjeot  to  its  concomitant 
perils,  and  no  duty  Is  imposed  by  law  on  the 
owner  or  oocivant  to  keep  his  premlaea  In  a 
suUaUe  condition  tor  those  who  cmne  there 
or  use  them  soMy  for  their  own  emvenienoe 
pleaaure.  He  mnat  use  flu  prendses  In 
the  condition  In  which  he  finds  ttma.  Van- 
derbe<^  v.  Hendxy,  84  N.  J.  Law,  472;  Gal- 
la^ier  v.  Humphrey,  6  Law  T.  (if.  8.)  684; 
Ivay  T.  Hedges,  9  Q.  B.  Div.  80;  Beazdnn  v. 
Thompson,  149  Maaa.  267,  21  N.  B.  Bep.  360. 
As  to  a  licmsee,  so  long  aa  there  is  no  ac- 
tive mlsoonduot  towards  him,  no  liaMU^  la 
Incurred  by  the  oooaider  of  the  premises  by 
reascm  of  Injury  surtalned  by  a  viaitor  Ihere- 
ao.  Sweoiy  v.  BaUroad  Ga,  10  Allen,  868. 
If  the  presCTce  of  the  iflalntlff  on  the  lAat- 
form  had  any  neoessaiy  or  proper  ocomeo 
tton  with  any  buslneaa  or  traffic  she  had  or 
designed  to  have  with  the  company,  or  she 
waa  an  Intending  passenger  on  a  train 
about  to  depart,  then  an  Invitation  would  no 
doubt  be  implied  on  the  part  of  the  company 
for  her  to  crane  upon  and  use  the  platform 
for  such  ptupoaea,  and  a  ocmsequoit  duty  de- 
volved on  tt  to  use  due  care  to  have  the 
platform  reasonaUy  safe,  both  as  to  aooesa, 
use,  and  departure  from  it  This  view  is 
not  only  a  reasonable  one,  but  is  sustained 
by  numerous  adjudications.  Smith,  Neg.  00, 
00,  and  cases  dted;  :^aven  v.  Fender.  0  Q. 
B.  IHv.  302,  805;  Indermanr  v.  Domea,  L. 
U.  2  a  P.  8U;  Smith  v.  Dodsa  Oo.,  L.  R. 
8  G.  F.  8261  And  we  think  It  equally  wdl 
settled  that  where  an  intending  passenger  is 
about  to  take  a  train  In  the  course  of  reg- 
ular passenger  traffic,  the  Imidled  Invitation 
extends  also  to  those  who  go  upon  the  plat- 
form to  see  htan  cit,  and  as  wdl  to  those  who 
go  there  to  meet  a  friend  expected  to  ar- 
rive. In  Watklns  v.  B^way  Co.,  46  G.  F. 
Div.  817.  821,  Denman,  J.,  said:  'I  regard 
the  passenger's  friend  so  pexmltted  to  go 
along  •  *  *  as  not  b^ng  In  the  nature  of 
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a  peraon  barely  Ucenaed  to  be  there,  but  as 
being  Invited  to  the  same  extent  as  the  pas- 
KDser  he  aocompanlea,  and  who  Is  there  on 
lawful  bnrinew  in  which  the  passenger  and 
the  company  have  both  an  Interest"  And 
many  ouea  In  this  oouutry  mataln  the  same 
Tlew.  Tobin  v.  Railroad  Oo.,  59  Me.  183; 
Hamilton  t.  Railway  Co.,  M  Tex.  261;  Mo- 
Kone  r.  BaUroad  Co.,  61  Mloh.  601,  17  N.  W. 
Rep.  74;  Railroad  Co.  t.  Johna,  (Kan.)  14 
PaoL  Sep.  238;  Ballway  Oo.  t.  arosh,  67  HI. 
263;  Bailioad  Oo.  t.  Smith,  80  Oa.  620,  6  & 
El  Sep.  772. 

Tbo  dn^  of  railroad  oompanles  to  main- 
tain soffldent  and  proper  platforms  for  the 
me  and  aootHmnodatlon  of  paaeengerB,  and 
to  property  light  them.  Is  fully  set  forth  In 
Patten  t.  Railway  Co..  82  Wis.  624.  No  duty 
win  aitoe  on  the  part  of  the  company  in 
goaidlns  or  lighting  its  platform  as  to  a  par- 
ticular person,  onleea  there  has  been  an  Im- 
plied hiTitatlon  on  its  part,  at  least;  for  him 
to  enter  In  respect  to  some  matter  of  com- 
mon Interest  between  tiiem,  or  In  which  the 
party  Is  In  some  proper  way  oonneoted. 
There  Is  no  nnlTorsal  rale  applicable  alike  to 
all  cases;  and  the  difficulty  of  determining 
whether  a  mere  license  or  an  Invitation  to 
enter  and  use  the  platform  will  be  Implied 
has  been  fonnd.  In  the  practical  application 
of  these  rules  of  liability,  to  be  very  embar- 
rassing. All  the  cases  cited,  or  'which  have 
come  imder  our  obserraUon,  are  those  where 
an  Invitatlcm  has  been  implied  In  favor  of 
one  or  more  friends  of  an  Intending  or  ar^ 
rising  passenger,  between  whom  and  the 
company  flie  r^Uon  of  oariler  and  passen* 
ger  existed  In  the  course  of  regular  passen- 
ger traffic;  and  the  Implication  of  Invltatton 
and  consequent  duty  to  those  who  go  to 
welcome  the  fxnnlng  and  speed  the  parting 
gaest  seems  to  be  fonnded  on  the  amenities 
and  social  obserranoes  which  are  an  Insepa- 
rable concomitant  of  modem  railway  paasen- 
ger  traffic  and  travel.  We  think  that  the 
rule  la  limited  to  the  usages  In  which  It  had 
Its  origin.  We  do  not  think  any  such  Invita- 
tion or  Implication  of  duty  arises,  In  a  mat^ 
ter  relating  to  freight  traffic,  as  to  one  having 
DO  Interest  in  or  duty  to  perform  In  relation 
to  the  matter  In  hand,  and  that  It  ought  not 
to  be  so  extended  without  some  strong  reason 
for  It.  Negllgenoe  condsts  In  the  violation  of 
some  duty  having  regard  to  the  relation 
between  the  parties,  to  time,  place,  and 
drcnmstances;  and  whether  a  duty  arises 
that  may  be  violated  or  neglected,  there 
l>eing,  as  here,  no  dispute  as  to  the  facts,  Is 
a  question  of  law  to  be  determined  by  the 
court  As  was  said  In  Oahlll  v.  Layton,  67 
Wis.  614,  16  N.  W.  Rep.  1:  "It  Is  true  tliat 
faiilt  and  negligence  In  keeping  and  main- 
taining the  platform  Is  alleged;  but  in  the 
language  of  Wllles,  J.,  In  Gautret  v.  Bger- 
ton,  L.  R.  2  C.  P.  375,  'to  bring  the  case 
within  the  category  of  actionable  negllgenoe 
wme  wrongful  act  must  be  shown,  or  a 
l>Feflch  of  some  positive  duty.  *  *  *  It  la 


not  enougli  to  show  that  the  defendant  has 
been  guilty  of  nei^lgenoe,  without  snowing  In 
what  respect  he  was  negligent,  and  how  be 
became  bound  to  use  care  to  prevent  injury 
to  others.' "  And  so  In  Oole  v.  McKey,  86 
Wis.  510,  29  N.  W.  Eep.  279:  "To  constitute 
actionable  negligence,  the  defendant  must  be 
guUty  of  some  wrongful  act  or  breach  of 
jHMitlve  duty  to  the  plalntlfl."  Tbe  duty  of 
the  company  In  such  a  case  Is  relative,  and 
not  absolute;  and  this  Is  well  illustrated  in 
Griswold  V.  Railway  Oo.,  64  Wis.  667,  26  N. 
W.  Rep.  101;  GUUs  v.  RaUroad  Co.,  69  Pa. 
St  143;  and  Railroad  Oo.  v.  Schwtndllng,  101 
Fa.  St.  261.  A  railway  oompany  has  a 
right  to  expect  that  an  arriving  passenger  or 
on  Intending  one  may  be  met  or  accompanied 
by  frieaids,  and  so  It  may  be  said  that,  hi 
virtue  of  the  relation  between  the  passenger 
and  the  oompany,  there  la  an  Implied  Invita- 
tion In  their  case,  and  that  they  owe  them  a 
corresponding  duty.  Not  so,  however,  in  the 
exceptional  case,  in  fr^ht  traffic,  where 
ladles,  or  others  even,  attend  one  who  Is  about 
to  leave  In  a  freight  car,  ri<Ung  In  charge  of 
live  stock, — one  who  cannot  be  said  to  be  a 
passenger  except  in  a  very  limited  and  re- 
stricted sense.  Such  cars,  In  the  usual  course 
of  business,  have  no  business  to  transact 
at  the  platforms,  save  as  the  one  in  charge 
of  stock  may  enter  across  It  to  go  to  the  of- 
floe,  and  the  company  Is  not  expected  to  pro- 
vide a  platform,  and  have  it,  or  the  steps 
leading  to  It,  protected  by  rolls,  or  Ughts  at 
stock  chutes  for  tlie  use  of  such  so-called  pas- 
sengers, or  those  who  may  come  to  see  them 
ott.  The  court  must  take  notlo«  of  the  gen- 
eral methods  of  transaotlng  such  business, 
and  of  matters  of  common  knowledge.  To 
bold  that  the  oompany  owes  such  duties  In 
these  exceptional  oases,  where,  from  motives 
of  mere  cariosity  or  of  friendship,  or  even 
of  affection,  persons  come  to  see  off  one  in 
charge  of  live  stock,  would  unduly  burden 
and  embarrass  the  freight  traffic  of  the  com- 
pany, and  establish  a  rule  which  has  not  here- 
tofore been  supposed  to  obtain.  Lights  are 
not  maintained  In  or  about  such  places  as 
upon  passenger  platforms,  and  railings 
around  them  would  be  a  great  hindrance, 
and  on  the  sides  of  a  few  steps  or  stalra  un- 
usual or  unnecessary. 

The  facta  and  circumstances  In  this  case 
were  not  such  as  to  give  rise  to  any  Implied 
Invitation  to  the  plaintiff  to  come  or  l>e  on 
the  platform  on  the  evening  In  question,  and 
wholly  fail.  In  oar  judgment,  to  show  that  the 
oompany  owed  her  any  duty  except  that  of  a 
mere  licensee,  to  come  or  go  as  others  might 
with  the  attendant  risk.  It  Is  material  to 
note  the  undisputed  facts.  This  station  was 
one  where  but  little  business  was  transacted, 
and  but  two  shipments  of  stock  had  been 
made  by  the  train  In  question  within  two 
years.  The  plaintiff  was  familiar  with  the 
platform,  and  had  been  upon  It  often  as  a 
passenger,  both  going  and  coming,  and  knew 
aH  abont  the  steps,  and  hod  beea  up  and 
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down  ttum  a  dozen  tlmea.  The  hlgb  plat- 
form in  qnestlon  was  nerer  U^ted  except 
when  excaraioa  trains  were  run  to  the  fair, 
eta  SlTidently  abe  and  her  hnritHind  under- 
stood  this,  for  they  and  their  party  brought 
lanterns  with  them.  "Hie  plalnttfT  brought 
her  lantern,  and  there  were  at  least  three 
lanterns  at  one  time  ttaere.  and  at  no  time 
leas  than  two.  Bnoh  lights  aa  these  are  the 
ooee  used  in  and  around  freight  trains  and 
stations,  and  In  loafing  atock  cars.  The  com- 
pany was  not  bound  to  allow  the  plalntUTs 
hnsbend  to  load  his  hones  from  the  high. 
Vlateonn,  nor  to  embark  or  take  the  train 
from  that  point,  any  more  tfa&u,  In  the  case 
of  an  anlTtng  train,  It  would  be  bound  to 
allow  him  to  disembaA  or  get  oft  there.  In 
Hemmlnsiray  t.  Bailroad  Oo^  67  Wis.  67tt, 
81 K.  W.  B^.  268,  it  •wu  nld:  "If  the  eoro- 
pany  oarzlaB  passensea  njfoa  Ua  fVeljtSLt 
trains,  we  are  aware  of  no  nd»  of  law  wbtali 
makes  It  the  duty  of  the  company  to  gtrs 
BOoh  paasangera  an  opportunity  to  dlsCTk* 
bark  on  the  depot  platform.  In  many— per- 
haps in  most— oases  this  would  be  Impractt- 
oable;  and  it  Is  onnman  knowledge  ttiat  It  is 
not  usually  done.  The  company  ftdnns  all 
its  legal  reqnlrements  If  tt  affords  muAi  pas- 
sengers sDffioiait  opportonltgr  to  lesTS  tlie 
train  at  a  reasonably  safe  and  convenient 
place  upon  the  depot  grounds  of  the  sta- 
tfon,  altlioiiA  not  at  tb%  depot  or  platform." 
The  plalntUTa  rights,  whaterer  they  were 
In  this  case,  were  no  greater  than  those  of 
ber  hnstMnd,  In  pilTUy  with  irtwm  As  ^ 
Tired  tbtm.  Hie  plainttfTs  bnAand  had  so- 
licited the  prirflegH  of  loading  the  horses 
into  ttie  oar  St  Itae  platfoxm,  undoubt- 
edly so  as  to  hare  it  coupled  in  from  that 
point  This  prlTilw  was  granted  him.  for 
otherwise  the  horses  would  have  been  loaded 
In,  and  the  car  would  have  started  from,  the 
stockyard,  some  distance  mst  of  the  depot 
NelHier  the  plntatiff  nor  her  husband  was 
in  any  Just  sense  invited  to  ttie  platftHm,  so 
as  to  dSTOlve  on  the  oompany  any  duty  in 
respect  to  the  platntUTs  preeenoe  there. 
Thej  were  Ueensees;  certainly  se  as  to  Oie 
plaintiff.  OosKeding  that  her  husband  was 
invited.  In  a  legal  soise,  to  tba  office  to  sign 
the  oontraot,  the  plalntlfl  had  no  duty  to 
perform  and  no  Interest  to  oare  toe  In  Hiat 
respect  In  no  fair  or  legal  sense  ean  It  be 
said  that  the  plaintiff  was  Invited  ttiertt  by 
the  defendant  Whatever  right  ahe  had  was  as 
a  mere  Uoensee,  and  the  oompany  did  not 
owe  bsr  any  do^  ctseept  fin  that  capacity. 
When  the  hones  had  been  put  to  the  car, 
and  the  freight  contract  ilgned,  the  agent 
gave  over  to  the  plaintiff's  husband  and  his 
party,  consisting.  In  all,  of  some  seven  per> 
sons,  the  entire  control  of  the  depot,  request- 
ing them,  when  they  left,  to  put  out  the 
lights  In  the  waiting  room,  and  close  the 
door.  While  tikey  oooupled  the  waiting  room 
until  the  train  came,  not  by  virtue  of  any 
Implied  Invitation  arMng  out  of  the  buriness 
In  hand,  but  by  the  permlsri<m  or  lionise  to 


load  the  horses  and  have  the  car  start 
the  high  platfoiin  instead  of  tt»e  stocky 
the  party  took,  hi  addition  to  the  k: 
edffe  of  the  altoation,  the  rfslis  and  daj 
Incident  to  It  They  had  Oie  Ilslits  or 
rlly  used  In  such  business  to  avoid  dan^ 
injury,  and,  had  a  reascmably  prudent 
been  made  of  the  means  at  finnd,  tlie: 
no  reason  to  suppose  that  the  plafntlff  vi 
have  suffered  any  injury.  The  reason 
not  doing  so  Is  that  she  did  not  *l»tpir  c 
It  was  her  duty  to  think  of  It,  and  not 
duty  of  the  company.  We  think  that  i 
the  whole  ease  it  may  be  property  said 
plaintiff  has  wholly  failed  to  show 
breach  Iqr  the  defendant  of  any  Unty  It  o 
to  htt.  For  these  reasons  we  think  ' 
the  verdict  should  have  been  set  aside, 
a  new  trial  granted.  The  Jndgment  of 
circuit  court  Is  revened,  and  the  caus« 
ronanded  for  a  new  trial 


CRKAM  cuty  glass  OO.  v.  FRIBE 
LANDBB. 

ffhipreme  Ooozt  of  WlmKirin.  Jan.  W,  18S 

Paxol  EvtOBNOB— Balk— Rescission  st  Pu« 

CnASBR. 

1.  Where  a  person  eoten  Into  a  written  a 
tract  to  sell  and  deliver  a  commoditr,  parol  e 
dence  that  bo  was  only  aethu  la  the  capad 
of  a  brokear  in  makiag  the  sale  is  properly  e 

duded. 

2.  Defendant  under  a  contract  witii  plal 
tifll,  furnisbed  a  large  quantity  of  soda  ash, 
be  used  in  the  manufactnre  of  ^Lass.  On  its  a 
rival  at  plaintiff's  factory  It  was  examined,  ai 
iriaintiff  immediately  notiSed  defendant  that 
was  tmfit  for  use,  and  advised  him  that  he  wool 
not  acicept  it  Several  weeks  later  plaintiff  ns« 
about  a  ton  of  It  in  the  mauofacture  of  glass,  1 
order,  as  he  claimed,  to  test  its  fitoen  for  urn 
HM  an  act  of  ownership,  and  inconsiBtmt  wit 
the  claim  that  the  ffcaptatr  had  been  rejected. 

Appeal  frtm  circuit  court  lOtwauke 
oonnty;  Frank  M.  Fish,  Judge. 

Action  for  mon^  had  and  reoeived  by  1h< 
Oream  CHly  Glass  Oompany  against  L.  M 
XVedlandOT.  From  a  Judgment  f6r  plalntlfl 
defendant  appeals.  Reversed. 

The  other  facts  flilly  appear  In  the  fbllow- 
ing  statement      WIN^X)W,  X: 

Action  for  money  had  and  received.  Plain- 
tiff company  manufactures  glass  at  Mil  wan* 
kee.  They  entered  tato  the  fUlowlng  contxact 
vtrith  defendant  September  ^  1800:  "Gbioa- 
go,  Beptembw  4th,  1890.  Oream  Olty  OIub 
Company:  Sold  to  you  about  me  hundred 
and  fifty  (ISO)  tons  Muspratt  Bm.  ft  Huirt- 
ley's  48  per  cent  cartxmated  soda  ash  for 
shipment  by  steamers  from  Liverpool,  moath- 
ly,  in  about  equal  parts,  during  the  numths 
of  October,  November,  and  Deeember,  of  the 
current  year,  (about  fifty  tons  montbly.)  at 
91.65  per  100  net  invoice  wel^ts,  cuh  on 
arrival,  against  ddivety  of  docmnentB,  tea 
one  per  cent,  acddents  to  factory,  In  traiuri^ 
or  force  majeure  excepted.  Subject  alio  to, 
changes,  If  any,  in  0idted  States  tariff  laws- 
dating  pendmey  of  this  contract  L  M. 
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Medlaadttr.  No  dumge  In  taiUt  Impendliiff. 
L.  Bt  F.**  Mmrpratt  Bra  ft  Himttey  wen 
mmufac.tnrera  of  uda  ash  at  XiTerpool,  JBng- 
land.  In  noomdiaM  with  the  oonlnot*  Fried- 
IsndCT  DUBed  te  tM  shipped  from  liveipool 
<3  tieroes,  m  112,380  ponuds^  at  soda  asb, 
irtdtih  aRirad  aa  ptaimUTs  dde  tncfc  at  Its 
faotory  about  December  13,  1890.  Plaintiff 
paid  dnties  and  freli^t  on  the  i^pment,  abo 
the  contract  price  of  the  goods,  amonnttaw  In 
an  to  ¥1.698.17.  The  gooda  wen  imloaded 
by  plaintiff.  UjKHt  examfaiatlon  the  matexlal 
ajfpeaxeA  to  hare  bean  damaced  br  water, 
and  plaintiff  cawed  the  following  letter  to  be 
sent  to  defMidani  December  13,  1800:  "Dear 
Si:  The  KaOroad  baa  Joat  d^T^ed  your 
aoda  to  na.  On  opening  It;  we  find  It  aboo- 
Intely  unfit  tor  nae.  TbB  oafts  hare  erldenlSy 
been  muter  water  mttll  orer  half  of  the  soda 
hoaaakedawaj.  WawUh  joawonldoome  up 
and  aee  tt  at  voce.  Tory  tmlr  yomv,  Cream 
<»7  CHaas  Ga"  On  Daonbcr  19,  1880,  plain- 
tiff gave  to  dfffudawt  peiaonally  the  foUow- 
tag  notles:  *^I>ear  Sir:  Fleaae  take  nottoe 
lhat  flw  ak^msnt  €t  soda  aah  made  1^  you 
and  received  by  «  on  or  about  the  10th  day 
«f  DeoendMr,  1890,  nnder  yonr  eontnet  of 
September  4tii,  1800,  amounting  to  about  tfx- 
ly^tarae  m^m,  was  found  to  be  WtmiSly  nftt 
for  ibe  naea  and  paipowa  ftar  wUdi  It  waa 
porchaaed.  We  therefore  notify  yon  ttiat  we 
hereby  naotod  the  said  sale,  and  hereby  of- 
fer to  return  to  yon  the  said  soda  aah.  We 
farther  notify  you  that  said  soda  aah  la  now 
at  oor  factoiy,  sabjeet  to  your  order,  and 
that  we  b»eby  demand  Immefflate  npay^ 
ment  to  us  of  the  porohaae  price  paid  by  ua 
tiierefor.  Beapeelfully  yours,  Cream  City 
^laas  Oo.  Mtdiard  Ogden,  Be'*  Htrldenoe 
wai  Introdnoed  tending  to  show  that  the  soda 
aah  was  not  suitable  for  the  mannfaotnre  <3t 
tflasst  and  contained  but  34  per  cent  of  al-v 
kaU,  histead  of  48  per  wot  The  erldeuee 
Aowed,  bowever,  that  the  aab  waa  of  scnne 
commercial  value,  though  not  aa  much  aa 
it  would  hare  be«i  worOi  had  It  eontabied 
48  per  ont.  of  alkalL  Frledlander  refused  to 
reoelre  the  property  back,  and  In  the  latter 
part  of  January  or  first  part  of  February, 
1881,  the  i^alntiff  niade  a  practlcnl  test  of^ 
the  material,  by  uidng  abont  6  tierces  thereof 
amounting  to  1,500  or  1,600  pounds,  In  one 
of  Its  furnaces,  mlxinjf  it  with  the  othei  neo- 
-essary  materials,  and  endeavoring  to  make 
ghuB.  Plaintiff  claims  that  the  test  showed" 
that  ^asB  could  not  be  made  from  the  ash. 
There  was  evidenoe  tending  to  show  that  ft 
wns  aeceesary  to  me  this  amount  to  make  a*^ 
practical  test  of  the  material.  Upon  the  qnes- 
tifm  of  the  effect  of  tills  test  upon  tbe  plain- 
tiff's right  of  resolaalon  the  trial  Judge  charged 
the  Jury  as  follows:  "If  you  find  from  the 
erldence  that  the  plaintiff,  In  making  such 
test,  used  more  of  the  soda  ash  In  question 
than  was  absolutely  necessary  to  determine 
tts  merchantable  quality,  or  whether  It  was 
fit  and  proper  for  tbe  uses  for  which  It  was 
boi^it  and  sold,  or  whether  It  waa  hi  ao- 


oordaooft  wttii  the  contract,  or  If  yon  find 
ttat  tt  was  tumennassiy  to  make  sneh  test, 
then  sndi  act  la  IncoofllBtent  wKh  anoh  reacts- 
riiHi,  and  you  wof  find  for  ttw  defei^lant;  or, 
tt  you  find  from  all  the  facta  and  drcumstan- 
oea  In  the  oase  ttiat  tte  i^lntlfl;  after  such 
deetton  to  raadnd,  did  any  act  inconsistent 
wta  Uift  owner^p  of  tbe  defmdaat,  ttien 
yon  wm  find  for  the  defendant"  To  wbich 
obaisa  deftniaant  aEioeptad.  l%en  waa  a  rer^ 
dM  and  judgment  for  plaintiff  for  the  full 
amont  of  ttie  pnrfbaae  money,  freight,  and 
duty  paid,  fR>m  which  defendant  appeals. 

WnUama,  Friend  A  Brlj^t  and  WilUama 
Jb  Bobtnatm,  for  apjiieUant  Ogdan^  Huntw  ft 
Bottom,  for  respondwt 

WINBLOW,  J.,  <«RBr  atattiic  flw  fUta) 
She  dftfenrtaiit  dafaned  that  be  anly  acted  aa 
a  broker  betwacn  ttia  platattff  aaid  the  XiT- 
erpool fiim  toae  tb»  aile  of  Hw  aoda  ^ub  m 
4oeatlon.  aad  qpoD  tke  tzial  oiEered  mnob 
tsatbnony,  ocmalatlng  of  letters  and  telegrams 
irtdota  passsd  batwaea  bimadf  and  the  plain- 
tiff, and  wbkA  led  np  to  and  finally  colml- 
aatsd  In  llie  wfttten  oontnut  of  sale  wbkOi  Is 
■Bt  fbrOi  In  Ike  statemont  of  tlw  case.  lUa 
testhnony  was  offered  for  the  purpoae  of 
Aowlng  that  defendant  aotad  simply  as  a 
broker,  and  that  the  eontraot  ahouil  be  coo- 
atmed  rimply  aa  a  bnAcv^  aOid  note.  Ttaia 
testbmmy  was  an  rejected  by  the  trial  court, 
upon  the  ground  that  It  tended  to  vary  and 
eoDtndlet  the  terms  of  tbe  written  contract 
mia  raUng  waa  strictly  right  The  contract 
which  defendant  executed,  and  under  which 
the  gooda  were  delivered,  waa  a  plain  and 
unambiguous  contract  of  sale,  and  upon  fa- 
miliar rules  previous  negotiations  oould  not 
change  Its  legal  effect  There  waa  nothing 
to  prevent  the  defendant  from  mwifllng  a  con- 
tract binding  falmsdf  personally  If  he  (diose 
to  do  so,  notwithstanding  his  ordinary  buri- 
neea  may  have  been  dmply  that  at  a  broker, 
and  notwithstanding  also  the  fact  that  he  may 
have  preMmtuarlly  negotiated  In  ttie  eapaolty 
of  a  bnAer  In  ttda  very  transaotloiL  Hav- 
mg  made  audi  a  contract  be  eanuot  luiw  re- 
Here  MmtiW  from  reepooslUllty  thereunder 
by  showing  that  he  was  sedng  Amply  aa 
agent  or  broker  tor  a  iwtnclpal,  whattur 
such  principal  was  disclosed  or  undtadosed. 
Weston  V.  McMillan,  42  Wla.  067. 

We  shall  consider  but  one  other  question 
upon  this  appeal,  and  that  Is  the  question  of 
the  effect  upon  the  rights  of  the  imrties  of 
the  use  of  six  tierces  of  the  soda  ash  by  the 
plaintiff  in  January  or  February  following 
the  aale,  for  the  purpose  of  testing  tta  fitness 
for  the  manufacture  of  glass.  Assuming 
that  the  evidence  la  sufflclent  to  establish  an 
Implied  warranty  that  the  soda  ash  in  ques- 
tion waa  of  a  quality  reasonably  fit  to  be 
used  In  the  manufacture  of  glass,  the  ques- 
tion la,  oould  the  plaintiff,  after  having  de- 
cided that  the  material  was  wholly  unfit 
and  notiifled  the  ^fendant  of  its  dedd.on 
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and  Its  rejeotioa  of  the  material,  proceed  to 
use  three  quarters  of  a  ton  of  the  material 
In  making  a  practloal  test,  and  sdll  Inaist  on 
ItB  right  of  rejectl(m7  It  aeons  clear  that  the 
plaintiff  was  entitled  to  a  leasonaUs  time 
after  actual  receipt  of  flie  material  to  exer^ 
dae  the.  right  of  rejection  in  case  the  goods 
did  not  conform  to  tbe  contract  BenJ. 
Sales,  (eth  Ed.)  |  703.  If  tills  fact  oould  only 
be  asoertalned  b7  a  praottcal  test,  tbe  plain- 
tiff also  had  the  right,  within  such  reaBonable 
time,  to  make  such  practical  test,  using  only 
so  much  of  the  material  as  ma  reasonably 
necessary  for  the  purpose,  without  thereby 
losing  the  rig^t  of  rejection.  BenJ.  Sales,  (6th 
Ed.)  S  896;  Philadelphia  Whiting  Co.  t. 
Detroit  White  liead  Works,  68  Mlclt.  29, 
24  N.  W.  Hep.  SSL  Bnt  this  test  Is 
plainly  for  the  porpoM  only  of  enabling 
the  purohaaer  to  dedde  Tiiiether  the  ma- 
terial conforms  to  the  contraot  If  the 
fact  can  be  determined  tff  Inspectkn  al«ie,v 
the  test  is  not  necessary,  and  the  use 
of  the  material,  therefore,  dearly  nnjnstlfla- 
ble.  Now,  In  this  ease  the  plaintiff's  offloers 
determined  at  enoe,  and  upon  inspection 
alcoi^  ttiat  the  material  was  unfit  for  their 
purposes,  and  so  notified  the  defendant,  aad 
rejected  the  entire  lot  They  did  not  claim 
to  need  any  test  Tluy  took  their  position 
definitely.  After  that  act  they  could  not 
deal  with  the  property  in  any  way  inomrisfc- 
ent  with  the  rejectiosi,  if  they  proposed  to 
tmdst  upon  their  xl^t  to  r^eot  GhnrohiU  t. 
Price,  44  Wis.  640.  Th«y  must  do  no  act 
which  tliey  would  hare  no  iltfit  to  do  unless 
they  were  owners  of  the  goods.  BenJ. 
Salei^  am  Bd.)  |  70S.  Under  these  rules 
it  Is  vvidfliit  the  plaintiff  had  no  ri^t  to, 
use  up  a  quantity  of  the  material  Bererah 
wedcs  after  the  rejection.  the  rejeottoi 
it  became  defendant's  propertgr,  If  soclh  re- 
Jectlon  was  rightfuL  Flaintlfr  had  no  right 
to  use  any  part  (tf  it  It  la  dalmed  tiiat  the , 
use  was  simply  for  the  purpose  of  proTld-' 
lug  evidenoe  of  unfitness  for  the  ptuposes  of 
flu  trial  of  tills  case;  but  one  has  no  right  to 
use  his  opponent's  property  for  the  purpose 
of  making  erktence.  Tb»  aofe  was  an  unmis- 
takable act  of  owaerdilp,  and  entirely  Inoon- 
slstent  with  the  claim  that  the  material  had 
been  rejected,  and  was  owned  by  defendant 
It  fic>IlowB  that  the  Judgment  must  be  re- 
Tersed.  Judgment  reversed,  and  cause  re- 
manded for  a  new  trlaL 


WILL  T.  WEST  SIDE  R.  00. 
(Stqyreme  Court  of  WtBconsin.  Jon.  10,  1893.) 
BrasBT  Railwats— Ixjcity  to  Peksox  os  Tkack. 

In  an  actioD  for  damages  against  defend- 
ant street  railway  company,  plaintUTi  eridenoe 
showed  that,  wmle  dnTins  nia  team,  with  a 
hearily  loaded  Tragon,  on  defendant's  track,  he 
saw  one  of  defendant's  electric  cars  approaching 
two  or  three  bloclcs  away,  and  at  once  turned 
th»  team  off  the  track,  and  tried  to  have  them 
pull  the  wagon  olf  oiso^  but,  owing  to  the  snow, 


the  rail  was  slippery,  and  the  team  wa» 
to  draw  the  wagon  from  the  track.  Th 
doctor  of  the  approaching  car  made  no  af 
lessen  its  speed,  and  it  collided  with  a  cor 
the  loaded  wagon,  and  plaint^  was  ii 
HMj  that  the  eridrace  made  a  good  prinu 
case  tat  plaintiff,  and  It  was  error  for  the 
to  direct  a  Terdlet  f w  d^Midant. 

Appeal  from  superior  oourt,  Mnwi 
oounty;  R.  N.  Austin,  Judge. 

Action  by  Frederick  Will  against  the 
Side  Railroad  Company  to  recover  dan 
for  personal  Injuries,  and  for  injuries  to 
erty.  From  a  Judgment  entered  on  a  vc 
directed  by  the  court  in  favor  of  defen 
plaintiff  appeals.  Reversed. 

Rose  &  for  appellant  Danforth  2 
er,  (Turner  ft  Timlin,  of  counsel,)  foi 
QPMident; 

ORTON.  J.  On  the  ooncluston  of  the 
tlmony,  and  on  the  motttm  of  the  tesp 
catt's  coonsd,  the  court  directed  a  verdlc 
favor  of  tile  defendant,  and  jndgmeut 
roidered  acoordlngiy.  If  the  testimony 
the  plalnttfl  and  bis  witnossos  made  a  o 
prima  fade  case  In  his  favor,  thco,  it  fon< 
that  tbB  eonrt  erred  In  Ao  dlreotlng  a  verc 
If  the  testimomy  of  flie  d^mflant  tsnds  to 
but  soAh  prima  fiule  case,  then  It  is  qi 
Ukety  a  case  of  ocmtradlctory  or  oonfllot 
evldmoe,  and  it  should  be  submitted  to 
Jury,  oiie  testimony  at  flw  p'»'"**«'  and 
witnesses  is  not  long,  or  difficult  to  und 
atand.  On  tin  »th  day  of  Jamauy,  isai, 
about  4  o'fdoGk  P.  U.,  the  plaintiff  and  ft 
otlier  meo  were  driving  flulr  teams  to  wag( 
loaded  with  large  stone,  on  Wells  street, 
tiie  dty  of  Milwaukee,  gdng  east  A  du 
distance  back  the  pin^wtiff  drove  In  ii"'^  up 
the  south  trade  of  the  defendant's  rallrof 
and  was  driving  along  on  that  track.  T 
four  other  teams  were  being  drivu  on  I 
street  outside  and  south  of  said  track,  folio 
Ing  each  other.  One  or  two  of  said  tear 
were  nearly  oppodto  the  team  of  the  plalntt 
and  the  others  were  following  closely  bebln 
They  saw  an  deetrte  oar  of  the  defendai 
oompany,  irtun  It  was  about  two  or  tim 
blocks  off,  coming  towards  them  with  consli 
erable  speed  on  the  track  on  which  the  plaii 
tiff  was  driving.  OSie  pislntiff  at  once  tome 
his  team  oft  the  track  nortii,  and  tried  to  hav 
tbnn  pull  the  wagon  oiC  aliw;  bat  there  wa 
snow  and  ice  on  the  track  anft  ran,  wbte 
made  the  rail  slippery,  and  the  left  forwar 
wheel  of  his  wagon  slid  along  the  ran,  and  hi 
team  yraa  unable  to  poll  the  wagon  off.  Hi 
Irhtpped  and  urged  bis  team,  and  did  wbat  hi 
oould  to  get  them  to  pull  the  wsgon  over,  hn 
without  socoesa  The  whed  glUsA  along  ttai 
rail  in  this  way  from  76  to  100  feet.  Tlu 
plaintiff  was  dttlng  on  one  the  large  stonei 
on  his  wagoai,  and  as  soon  as  he  saw  the  eai 
coming  towards  him  he  at  oaob  did  eveiy< 
thing  In  his  power,  and  ctmtlniied  to  do  to,  to 
get  his  wagon  off  the  track.  He  oould  not 
have  turned  to  the  right  and  attempted  to 
drive  off  the  track  on  that  side,  on  aoooiutt  of 
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tbe  odier  tauna  and  loaded  Tagtma  bdng  In 
hla  way.  If  he  had  attempted  to  drive  off  the 
tnck  on  that  ride,  and  there  had  been  noth- 
ing In  hla  way,  there  waa  no  ontainty  that 
hla  wheel  wotUd  not  hare  did  along  the  raB 
on  tliat  ride  Jnst  On  aame.  'Indeed,  the  piob- 
aUllty  waa  that  he  would  not  have  been  more 
■DOoeaafol  In  driving  off  on  that  side  than  on 
tbe  ottier.  The  conductor  of  the  oar,  two 
blocks  off,  ootdd  hare  aeeo,  and  probably  did 
Me,  Uuit  there  waa  a  wagtm  loaded  with 
ittue  being  driven  on  hie  oar  track,  and  that 
tbe  dzlvw  was  trying  to  get  Ida  wagon  off  the 
traok.  He  oonld  have  seen,  and  probably  did 
■ee,  tbat  the  horses  were  turned  clear  off  the 
track  north,  and  were  trying  to  pnll  the  wag- 
on over  and  off  the  track.  Hw  right  wheel 
of  the  wagon  and  that  comer  of  the  load 
were  directly  In  front  of  him.  He  must  have 
known  when  near,  and  In  time  to  stop  hla  oar, 
what  the  trouble  was,  and  that  probably  the 
^Untlfl  would  not  be  aide  to  get  hla  wagon 
oB  the  track  In  time  for  him  to  pass.  The 
oondDctor,  bowerer,  did  not  stop  tbe  oar,  or 
eroi  lessen  its  speed,  but  drove  abead,  and 
square  against  the  ri^t  wheel  and  corner  of 
the  loaded  wagon,  wblcb  drove  the  wagon 
and  bwaea,  with  tbe  plaintiff  sitting  on  the 
load,  sBTeiaKeat  to  Ibe  nxHib  of  tbe  traok  in 
a  general  wreck,  and  the  plaintiff  was  taken 
out  from  under  one  at  tbe  wagcm  whe^  ap- 
parently Ufeless.  This  Is  the  testimony  of  tbe 
idaintlff  and  tbe  four  teamsters  who  were 
with  Urn.  with  acaroely  any  disagreement 
One  of  the  teamsters  did  say  that  the  plaintiff 
ml|^  have  turned  to  theri^t,asno  team  waa 
opposite  to  him;  but  all  the  other  witnesses 
tcetifled  that  two  teams  wwe  nearty  opposite 
the  plahitlff,  and  one  of  them  testified  that  he- 
was  talking  to  the  plaintiff,  who  was  on  the 
north  side  of  him.  Bat  that  was  not  materi- 
al The  plaintiff  had  a  rij^t  to  exerdae  his 
own  best  Judgment  as  to  wbloh  side  he  abonld 
torn  out,  and  there  is  no  evidence  that  he 
could  have  been  more  auoocaaftd  on  one  aide 
than  on  tbe  other.  At  least  he  did  not  know 
tbat  be  oonld,  and  after  be  bad  attempted  to 
nun  out  on  tbe  north  aide  It  was  too  late  to 
try  tbe  other  ride,  even  If  there  had  been  no 
obstmoUon  on  tbat  ridew  It  may  be  pr<H;ier 
to  aay  tbat  tbe  testimony  of  the  brakeman, 
Oununinga,  does  not  make  a  good  case  for  the 
company.  He  saw  the  tronUe  with  tbe 
plaintiff's  wagon,  with  the  wheel  sliding  along 
I  he  roll,  and  then  put  all  his  tonse  on  the 
brakes  when  he  got  about  20  feet  from  Thir- 
ty-Second street,  the  place  ol  tbe  aodden^ 
and  stopped  the  car  just  as  It  struck  the  wag- 
on. H»  aaw  the  plaintiff  trying  to  get  off 
tbe  track  vbax  he  got  to  Twenty-Nlntb  street, 
neariy  three  blodca  away;  and  he  thou^t 
Ibe  plaintiff  got  his  wheel  nearly  over  once, 
and  then  polled  It  back  again.  So  the  con- 
ductor nmst  have  understood  the  reason  why 
tbe  pb'"*<*  oould  not  get  off  the  traok  In 
am]^  time  to  have  stopped  the  ear  before  it 
struck  tbe  wagon.  It  appean  tbat  he  ml^t, 
and  should,  have  stopped  the  car  before  it 
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came  so  dangerously  near  the  wagon  as  20 
feet  But  I  do  not  lnt«ul  to  paaa  upm  ibe 
merits  of  the  whole  case  on  the  conflicting  ev- 
Uenoa  It  Is  soffloient  that  tbe  plaintUTa  evi- 
dence made  a  good  prima  fade  case  in  his  far 
Tor,  for  the  jury  would  hare  had  the  rl^t  to 
beUeve  Ibat  evidenoe  ratber  than  tbe  conflict- 
ing testimony  on  behalf  of  tbe  defendant. 
The  plalntUTs  evidenoe  showed  very  dearly 
tbat  tiie  conduotor  was  guUty  of  nearly.  If  not 
quite,  gross  negligenoe,  and  that  the  plaintiff 
used  all  reaaonaUe  means,  under  tbe  rircnm- 
stanoes,  to  get  out  of  tbe  way  of  the  ap* 
preaching  oar,  and  avoid  a  coIUriou,  and  was 
tmable  to  do  so.  The  piff<TiM«r  cannot  be 
charged  with  negligence  In  driving  on  the 
track,  tar  be  bad  a  lavrful  vtgfit  to  nae  any 
part  of  tbe  street  to  drive  on.  He  oould  only 
be  held  liable  for  not  getting  off  the  track 
and  out  of  tbe  way  of  the  car  wboi  It  came 
aluig,  and  bad  tbe  prior  right  to  tbe  uae  oS 
the  track.  This  he  tried  his  best  to  do,  and 
would  have  done  so  bat  for  the  accident  that 
the  rails  of  the  track  were  wet  and  slippery, 
and  held  his  wheel  by  reason  of  the  ioe  and 
snow.  Aooordlng  to  the  evidence,  tbe  rails 
of  tbe  traok  are  not  in  all  places  so  high 
above  tbe  ground  as  at  this  place,  and  would 
not  oatciL  and  hold  a  wagon  wfaed  In  thla 
manner.  Thwe  Is  no  evldakoe  tbat  tbe 
pifliwtiff  had  any  reastm  to  antidjate  or  ex- 
pect that  be  would  be  unable  to  drive  off  the 
track  at  any  time,  and  get  out  at  tbe  way  of 
the  oar,  when  be  drove  upon  the  track  at 
this  time.  What  evidence  the  defendant 
may  be  rae  to  introduce  on  anotber  trial  te 
rebut  tbe  case  made  by  iho  ^aintlff.  or  to 
ocmtradict  bis  testimony  end  that  of  his  wit- 
nesses who  were  present  at  the  time  and 
place  <tf  tbe  aoddent,  we  know  not;  and  tbo 
Jury  may  be  aUe  to  rectnudle  the  conflicting 
evidenoe,  and  they  have  the  rigbt  to  beUere 
tbe  testlmoDy  on  one  ride  or  tbe  other.  I  do 
not  wiab  to  st^  any  more  than  neoeaaary,  to 
affect  Oie  result  of  anotbw  trial,  ^nila  waa 
erldmlty  not  a  case  for  the  court  to  direct  a 
verdict  for  the  d^endant  It  was  a  Tccy 
proper  one  to  be  submitted  to  the  jury.  The 
Judgment  of  the  soperior  court  Is  rerersed, 
and  the  cause  remanded  for  a  new  trial 


I&CX>WN  et  aL  t.  SICITH  at  aL 
(Supreme  Oonrt  of  Wlsoonrin.  Jan.  10,  18B8.) 

0&B1II8B1IB!(T  AGAINST  HOKTOAOEE. 

Ber.  St.  1878,  S  2768,  makes  a  gamlBhee 
liable  to  plaintiff  to  the  amount  of  property  In 
his  poBseedon,  or  under  his  control,  belonging  to 
defendant  at  xba  time  of  service  of  tbe  summons, 
to  the  extent  of  drfendant's  interest  therein,  ex- 
cept inch  as  is  exempt  from  execution.  SOd, 
that  where  a  garnishee  had  possetslon  of  goods 
as  mortgagee  of  defendant,  to  secure  advances 
made  and  to  be  made,  he  is  llaUe  to  jdaintiff  tot 
the  value  of  the  goods  in  eceess  of  the  amount 
advanced  before  the  summons  was  served. 

Appeal  from  Winnebago  county  court,  O. 
D.  Cleveland,  Judge. 
Actlott  by  Frank  O.  McCowm^and  othera 
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flg^nst  F.  W.  Bmltlt,  deitedaiit,  and  B.  a 
Rwwril,  gmrntahee.  FUUntlffB  had  judgment, 
■Bd  Ou  ganMiee  appeals  AiBimed. 

The  other  facta  fully  eppeftr  In  the  foUow- 
tng  etfttenieiit  19  0A8eKH)AT»  J.: 

It  appears  ftom  the  reewd.  In  ettect*  lliat 
January  81.  1888,  F.  W.  SmMt  was  a  laet- 
<!hant  In  OMkoA,  and  ihe  i^ndabee,  R.  a 
RnsMll,  was  a  banker  at  the  aame  place. 
That  on  that  day  said  Smith  execateu  10  irtid 
Roisdl  a  ImM  bi  the  penal  nm  of  92(MXN>. 
redtlDg,  among  other  ttbtga.  that  aald  Smith 
mm  tiien  jusOy  Indebted  to  direra  penraia, 
In  aU  not  exoeedlng  ^000;  tiiat  eald  BiMea 
did  not  in  any  manner  thereby  Und  himself 
or  agree  to  advance  mon^  aafllclait  to  pi^ 
the  indebtedneaa  of  aaU  Bndth;  that  «Ud  Bna- 
mU  was  about  to  advance  to  aald  Sndlh 
moneys  to  eoable  him  to  pay  his  said  todebt- 
ednesa  In  fldl;  ttiat  aald  Bmltti  bad  a  stock 
of  goods  of  the  value  of  about  ¥40,000,— and 
conditioned  that  If  said  Smith  should  weU  and 
truly  pay  any  moneys  which  said  Bnnell 
ahonid  advance  to  him,  or  for  his  beateflt,  to- 
geflier  with  aU  oosta,  dtargea,  and  expenses 
In  refmnee  to  the  same,  and  well  and  tnrty 
Indenudfy  and  save  said  Russell  harmless  In 
the  premises,  tben  said  obligation  should  be 
void;  otherwise  remain  in  fuH  foros  and  ef- 
feet  That  at  the  same  tfane  the  said  Smitbsx- 
eented  to  said  BnaseU  a  chatty  mortgage  on 
his  mtbe  stock  of  goods,  wares,  and  mer- 
chandise, furniture  and  fixtores,  and  proper- 
ty of  every  name  and  nature  In  his  said  ttme, 
<ezcQ>thig  and  reaervlng  book  acotmts, 
dioaea  In  action,)  to  ■eeoie  aald  b«id,  which 
mortgage  Is  In  the  usual  form,  and  recited 
fliat  said  Rossell  was  to  take,  and  ffid  thwe* 
by  take,  ttia  actual  and  fun  poesoorton  of  aald 
property,  and  every  part  thereof,  as  a  mort- 
gagee ta  possesahm.  That  the  net  proceeds 
«t  an  sales  from  and  out  of  said  property 
were  to  be  depoalted  at  the  TTnhm  Mational 
Bank  to  the  credit  at  said  RuaseU,  to  be  ap- 
plied by  Titip  to  the  eztlnguldunent  and 
payment  and  satisfaction  of  any  and  all  in- 
debtedness due  from  Smith  to  him,  and 
upon  the  payments  of  the  moneys  whlA 
he  had  advanced,  and  wldoh  he  mliftt 
thereafter  advance,  to  said  Smith,  with  costs, 
charges,  and  expenses,  be  would  surrender 
the  poHBeaaton  thereof  to  aald  Smith.  That 
after  the  execution  of  said  bond  and  mort- 
gage, and  before  the  commencement  of  this 
action,  six  several  actions  were  commenced 
by  six  several  parties,  as  creditors  against 
said  Smith,  and  in  each  of  which  aald  Russell 
was  garnished,  and,  to  settle  up  and  pay  sndi 
claims,  he,  as  such  garnishee,  paid  out  $923.- 
01.  niat  llareh  13.  1888^  the  plalntlffB  com- 
menced this  action  to  recover  from  said  Smith 
1381.93,  with  Interest,  and  on  the  aame  day 
garnished  the  said  Russell.  Tb&t  said  Rus- 
sell, as  such  garnishee,  answered,  in  effect, 
the  facts  stated,  and  also  that  prior  to  the  com- 
mencement of  this  aottoa  he  had  advanced 
on  aald  mortgage  the  stmi  of  90,9OL21,  and 
ttiat  he  bad  received  from  the  sale  of  said 


goods  12,800.  That  the  ndalnUfti  thereupon 
took  Issue  with  said  answer  of  the  garnishee, 
and  insisted  that,  notwithstanding  said  an- 
swer, said  Russell  was  ttaUe  herebi  as  gar- 
nishee. At  tiie  dose  of  the  trial  of  the  Issue 
so  formed,  and  on  October  12,  188D,  the 
court  found,  as  matters  of  fact.  In  effect,  the 
seyoral  facts  stated,  and  also  that  before  said 
trial  the  entire  stock  of  said  goods  and  pro^ 
erl7  covered  by  said  mortgage  had  been  oon- 
verted  into  money,  and  the  bualneflB  dosed 
out.  and  ttie  proceeds  thereof  amounted 
to  ¥80,000,  and  (hat  the  total  dharges  of  said 
Btnsen  against  said  8ml&,  tar  all  porposee,  at 
the  time  of  said  trial,  hMdndlng  the  93,000 
for  serrlcee  and  Interest  herelnattw  mention- 
ed, amounted  to  the  same  sum.  That  rinoe 
March  12,  18S8,  said  Buasea  had.  In  addition 
to  -the  9028.01  paid  by  him  <hl  said  prior 
gandflhrnoita,  also  paid  off  otiter  claims  and 
indebtedness  to  the  amount  <tf  90^284.23,  up- 
on which  were  discounts  amountmg  to 
9li831.SS,  leaving  98,9^  atitually  advanced  to 
said  Smith  under  aald  mortgage,  after  the 
service  of  the  garnishee  papers  in  this  action. 
That  without  any  provliion  in  said  bond  and 
uMntgage,  or  eitber  of  them,  and  ca  October 
S,  1888,  aald  Sndtli  executed  to  aald  Bnwell 
notes  to  the  amount  of  98,000  aforesaid,  in 
condderation  of  bis  serrlees  as  such  mort- 
gagee, and  IntM^  on  moneys  be  had  advanc- 
ed to  purchase  new  gooda  since  this  garnish- 
ment That  said  Smith's  Intoeot  In  said  stodc 
of  goods  In  the  hands  of  said  Bnasdl,  liable 
to  gamldunait,atttie  t&neoC  ttieoommenoe- 
meut  of  this  actt<ui,  was  more  than  snflkdoit 
to  cover  the  claim  of  the  plaintiffs,  with  in- 
traest  and  aU  costs  In  this  action,  over  and 
■above  aU  oosta  cosiverttng  tfte  adln  stock 
at  goods  into  money,  and  over  and  above  all 
proper  charges  and  offsets  In  favor  of  said 
Bussdi,  and  whldi  ssid  Interest  wa^  before 
tba  trial  of  this  action,  conrarted  Into  money 
by  said  BnasdL  That  Hay  21,  1888,  the 
plalntlffB  her^  recovered  Judgment  against 
said  Sndth  for  9407.47,  damages  and  costs. 
That  said  chattel  mortgage  was  given  by  said 
Smith,  and  taken  by  said  Bussdl  In  good 
faith,  and  without  any  Intent  to  hinder,  de- 
lay, OS  defraud  creditors,  and  that  said  Bua- 
seU  acted  in  good  fUtti  In  the  matfeen  men- 
tioned. That  from  August  to  December, 
1888,  induflive,  nine  other  acthms  were  be- 
gun agabist  said  Smith,  In  which  said  Ruasdl 
was  exandned  as  gamtahee,  and  all  of  widch 
actions  were  still  pouUng,  and  that  said  plain- 
tub  In  said  several  actions  claim  that  said 
Bosson  1«  Indebted  to  said  Bndth  In  the  ag- 
gregate sum  of  93,101.201  That  October  1, 
1888,  a  creditor's  bill  was  commenced  by  one 
Fish  against  said  Smith  and  RuaseD,  asking 
for  a  receiver,  and  praying  lor  an  accounts 
Ing  against  said  Russell,  and  that  the  same 
was  still  pending.  That  said  Russell  had 
appeared  therein,  and  employed  attor- 
neys to  defend  the  same.  And  as  con- 
clusions of  law  the  court  found  that  said 
Buaaell  was  UaUe  as  gamble  of  said  Smith, 
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and  Qmt  tb.e  pUdnttfls  borein  were  entitled 
to  recover  of  and  firom  said  Bnnell,  as  snx^ 
(Runldiee.  the  som  of  9407.47,  with  interest 
thereon  frora  M&y  21. 1888,  togeaier  with  the 
rofts  of  this  atdt  From  the  Indgment  eur 
tered  vpon  said  findings,  the  garnishee,  de- 
fadant  Rnsadl,  bitnga  tlda  appeaL 

Finch  ft  Barber  and  F.  Beglinger,  for  ap- 
pelant  Frank  O.  Stewart,  for  respondenti. 

CAasODAT,  J..(after  stating  the  facts.)  It 
win  be  obserred  from  the  foregoing  state- 
ment that  the  bond  and  mortgage  were  giTen 
(or  future  advancee  to  be  paid  by  the  mort- 
gagee and  gamlahee,  Russell,  to  the  debtor 
iDd  mortgagor,  F.  W.  Smith,  for  the  porposes 
tlindn  mentioned.  Sudi  a  mortgage  Is  val- 
id, even  aa  agalnat  attaching  or  garnishing 
rmlltors  of  the  mortgagor,  to  the  extent  that 
the  adTancus  are  actoally  made  or  the  liabil- 
ity BctnaUy  Incurred,  bat  void,  as  to  sooh 
Httarliiiig  or  garnlauing  creditors.  In  so  far 
» the  advances  have  not  been  made,  nor  any 
UabUlty  Incnrred.  Carter  t.  Rewey,  G!i  Wla 
Oe,  23  N.  W.  Rep.  12&;  Bank  t.  Damm,  68 
Wla  2S«.  28  N.  W.  Rep.  407;  Hobart  v. 
Jonvettt  fi  Cnsh.  106:  Bamard  v.  Uoon,  8 
Allen,  278;  SolliTan  v.  I^mb,  110  Uass.  167; 
Dirrer  v.  McLans^dln,  2  Wend.  696.  20 
Amer.  Deo.  656,  and  note;  Bobinscm  v.  WU- 
ttams.  22  N.  Y.  880;  Brown  v.  Klefer.  71  N. 
T.  610;  Davenport  t.  IfcOheatey.  86  N.  T. 
242;  Preble  H  Conger,  66  111.  870;  In  re 
CByme'B  BMate,  I-  R.  Ir.  Ifi  Ofa.  Dtv.  87& 
Here  the  gandahee  papers  were  served  March 
12, 1888,— only  a  UtUe  over  a  month  after  the 
mortgage  was  given.  The  statute  made  the 
sanUfliiee  liaUe  to  the  plaintiffs  to  the  amount 
of  the  properly,  mmeys,  credits,  and  effects  in 
bis  pnnnrnslnn.  or  imder  his  oontn^  belonglag 
tD  the  mortgagor,  or  In  which  be  was  then  In- 
terested to  the  extent  of  Mi  ti^t  or  interest 
ttierein,  and  of  all  debts  due  or  to  become 
due  to  Um,  except  such  aa  might  by  law  be 
exempt  from  executloiL  Section  2768.'  The 
liability  or  nonUairility  of  the  garnishee  be- 
came fixed  at  the  time  of  such  service,  and 
depends  upon  irtiether,  at  that  time,  the 
mortgagor  had  any  right  to,  or  interest  In, 
inch  property,  numey,  credit,  or  ^ects,  as 
agilnst  the  garnishee.  It  appears  that  at  tiuit 
lime  BosseU  bad  paid  oot,  tor  all  parposes, 
10301^  and  had  reeelTed  from  the  sales  of 
the  gooda  92300,  leaving  a  balance  of  97,101^ 
21,  over  and  above  receipts,  as  the  amount 
actnally  advanced  by  Um  upon  the  bond  and 
iBor^pige,  prior  to  the  time  of  the  service  of 
the  garnishee  papers  upon  him.  He  hod  at 
that  time  also  incurred  UaMllties  on  the  six 
camUbee  suits  then  pending,  amounting  In 
the  aggregate  to  993a01,  making  ihe  total 
amount  of  moneys  which  had  then  been  so 
idvanced  and  Incurred  $8,024.22.  Russell 
then  had  on  hand  the  great  mass  of  the  stock, 
opon  which,  after  nmnlng  the  store  over  a 
______ 
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year  and  a  half,  he  finally  realised  In  an 
986,000.  In  realizing  that  amoimt.  It  is  true 
that  Russell  pxmdiased  new  goods  to  the 
amount  of  90,302.00,  and  neceesarUy  Incurred 
liabilities,  and  expended  large  sums  of  mon- 
ey in  running  the  store  and  business;  but  all 
that  occurred  after  the  rights  of  the  parties 
to  tbls  action  became  fixed  by  the  service  of 
the  garnishee  papers.  At  Oie  time  tiie 
rights  of  the  parties  thus  became  fixed,  the 
mortgagor's  interest  in  the  stodi  of  goods 
then  hi  the  bands  of  Russell,  over  and 
above  the  98,024.22  he  had  advanced  and  In- 
curred, as  mentioned,  was  very  much  more 
than  sufficient  to  covct"  the  claim  of  the 
plaintiffs,  with  interest  and  all  costs;  and 
hence  this  garnishment  cannot  be  defeated 
merely  because  the  garnishee  sobaeqnentiy 
paid  out  of  soch  surplus  98,933  to  certain  of 
the  mortgagor's  general  creditors,  and  retain- 
ed 93,(X)0  of  the  same  for  his  own  services, 
whidk  were  mostly  performed  after  the 
commencement  of  this  action.  In  other 
words,  DO  act  performed  nor  liability  incur- 
red by  Russell  after  tba  service  of  tibe  gar- 
nldiee  papers  vpm  him  oan  defeat,  or  in  any 
way  impair,  his  liability  to  the  plalntUb  In 
this  action.  The  statute  goes  so  far  as  to  ex- 
pressly make  the  right  and  Interest  of  the 
mortgagor  In  the  goods  mortgaged  liable  to 
sale  on  e:ttcutlou,  snbject  to  the  mortgage, 
(section  2088,)  and  of  oonrse  Russell,  aa  the 
holder  of  such  right  and  Interest,  wsa  legally 
answeraUe  therefor  as  garnlsbee.  If  the 
bcDd  and  mortgage  could  be  properly  con- 
stmed,  as  daimed,  to  the  effect  that  Russell 
was  thereby  bound  to  convert  the  goods  Into 
money,  and  apply  the  same  In  paymoit  of  the 
debts  of  the  mortgagor,  then  the  transaction 
would  have  been.  In  effect,  an  assignment  to 
him  In  trust  for  the  benefit  of  creditors,  and 
hence  wonld  come  directly  within  the  con- 
demnation of  the  statute,  as  freqaently  de- 
clared by  this  court  Winner  v.  Hoyt.  66 
Wis.  227,  28  N.  W.  Rep.  880;  MaxweU  v. 
Slmonton,  81  Wis.  635,  61  N.  W.  Rep.  869; 
and  cases  there  cited.  But  we  do  not  tlilnk 
the  transaction  will  i^operly  bear  such  con- 
struction. On  t^e  contrary,  by  an  express 
provMon  of  the  bond,  Russell  thereby  reCoaed 
to  bind  himself  In  any  manner,  or  to  agree 
to  advance  sufficient  money  to  pay  snch  In- 
debtedness. Besides,  whatever  money  be 
thereby  agreed  to  advance  was  to  be  ad- 
vanced to  the  debtor  and  mortgagor  peaon- 
ally.  For  the  reasons  given,  the  judgment  of 
the  oonnty  court  Is  affirmed. 


STATB  ex  rsL  OOVBENANT  MXTF.  BEN. 

AS3*N  OF  ILLINOIS  v.  ROOT.  Inroranoe 

Commlssltmsr. 
(Supreme  ODtut  of  '^soonido.  Jan.  10,  1803.) 

IirSDRUtCB— Mt'TUJLL  Beoefit — ASRHSSHBNT  PUkN. 

A  foreign  InsuraDCe  corapuiy  upUed  for 
leave  to  do  bosinesB  under  Laws  1891,  c.  41B, 
an  act  derigned  to  regmlate  matoal  beneficiary 
asssristlBM  ptwidlag  hisannes  an 
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Mumeat  plan.**  Tlw  eomndsrioner,  after  ex- 
andnadon  and  approTal  of  tiie  company,  rranted 
the  license,  but  inbsequently,  objection  naTing 
been  made  t^at  the  company  did  not  provide 
Insurance  tm  tb«  plan  named,  became  it  agreed 
to  par  d^lnito  amonnti  under  fixed  aasessments 
due  at  stated  polodai,  refused  to  rdssue  the 
license.  Hie  company  then  changed  its  plan 
so  as  to  authorise  higner  or  lower  assessments, 
as  might  be  demanded.  There  was  no  "legal 
reserre"  In  the  company,  but,  instead,  an  emer- 
gency fund,  accumulated  under  the  act,  so  as 
to  be  equal  at  least  to  one  assessment  on  all 
members.  The  act  althoarii  requiring  amU- 
cation  to  the  commissioner  for  leave  to  do  oua- 
iness,  provided  that  when  this  had  been  made, 
aad  the  company  approved,  license  should  is- 
sue. HeM,  that  the  insurance  was  on  the  as- 
sessment plan,  and  the  conwanr.  therefore^  w- 
titled  to  a  license. 

Petition  for  mandamns  by  the  Covenant 
Mutual  Benefit  Association  of  Illinois  to  com- 
pel William  M.  Boot,  Insurance  commiaalon- 
er,  to  iBsae  a  license  authorizing  It  to  do  busi- 
ness within  the  state,  under  chapter  418. 
Laws  1891.  The  case,  which  InvolTOd  cer- 
tain issues  of  fact,  was  sent  by  tills  court  to 
the  Done  circuit  court  for  trial,  and  with  dl- 
rections  to  make  return. 

The  findings  of  that  oonrt  are  inbstantially 
as  follows:  That  relator  was  a  corporation 
under  the  laws  of  Illinois.  That  Its  objectwas 
to  g^Te  flnatiftiiii  aid  to  the  widows,  orphans, 
belTB,  or  devisees  of  deceased  members,  or  to 
totally  disabled  members.  That  all  moneys, 
received  from  whatever  source,  should  be 
placed  In  and  belong  to  one  of  the  following 
funds,  to  wit,  tbe  mortuary  fund,  tbe  reserve 
emei'g^icy  fund,  the  advance  fund  or  the 
general  fond.  That  the  secretary  should 
keep  separate  accounts  with  the  several  funds 
of  tbe  association,  and  the  Interest  arising 
therefrom,  whidi  interest  should  belong  to 
and  become  a  part  of  the  respective  funds 
from  which  it  accrued.  That  any  surplus 
not  required  in  conducting  the  regular  busi- 
ness of  the  sssoc^Uon.  belonging  to  any  one 
or  all  of  these  funds,  should  be  tnvested  by 
the  managing  directors.  Ttiat  all  moneys 
realized  or  received  by  the  association  from 
assessments  or  bimonthly  calls  made  and  col- 
lected fbr  mortuary  or  total  disability  pur- 
poses should  belong  to  and  be  placed  In  the 
mortuary  fond,  and  no  part  or  portion  of  this 
fund  should  b3  used  In  any  manor  or  appro- 
priated for  any  purpose  other  than  the  pay- 
ment of  death  and  total  dlsabiUty  claims  and 
the  protection  of  the  mortuary  fund,  except 
that  the  managing  directors  might  set  adde 
and  transfer  to  the  reserve  emergency  fund 
20  per  cent,  or  less  of  the  total  amount  col- 
lected from  time  to  time  for  mortuary  and 
total  disability  purposes,  which  amount,  when 
so  set  aside  and  transferred,  should  be  secure- 
ly invested,  and  held  in  trust  tor  the  exclu- 
rive  benefit  of  members  of  the  association,  to 
be  used  only  for  the  payment  of  death  losses 
or  total  disability  claims  that  may  occur  In 
■ny  one  year  in  excess  of  the  rate  stated  in 
the  actuary's  tables  of  mortality;  and  to  pro- 
vide for  and  pay  the  actual  increase  of  cost 
br  leoMm  of  ths  advanolng  age  of  memben. 


and  annually  to  January  1, 1807,  (provider 
the  Judgment  of  the  management  It  can 
safely  done,)  to  equitably  distribute  for  us4 
paying  mortuary  premiums,  any  unappro 
ated  surplus  derived  from  the  oontributl 
made  thereto  during  the  sixth  respective  i 
ceding  year,  on  the  death  of  a  memt>er  \ 
shall  have  contributed  to  the  reserve  emerg 
cy  fund  six  years,  to  return  to  his  benefid 
the  unused  and  unappropriated  portion 
such  reserve  emergency  fund  which  □ 
have  been  contributed  by  said  deceased  mi 
ber  In  his  lifetime,  'niat  all  moneys  reall 
from  fees,  dues,  expense  premiums,  or 
sessments,  or  received  by  the  assodat 
from  any  other  source,  and  not  properly 
longing  to  either  the  mortuary,  reserve  era 
gency,  or  the  advance  fund,  should  be  plai 
in  the  general  fund;  and  each  member  sho 
pay  12%  cents  per  month  on  each  $500  ins 
ance  carried,  which  should  be  collected  w 
each  bimonthly  mortuary  call.  That  all  ag 
cy  and  general  expenses  should  be  paid  f  r 
this  fund;  and  when  it  should  be  in  excess 
the  current  mortuary  requirements  the  mi 
aging  directors  might  transfer  such  excess 
to  the  mortuary  fund.  That  all  moneys 
celved  by  the  association  as  advance  prci 
tuns,  or  deposited  with  It  to  provide  for  1 
payment  of  future  bimonthly  calls  or  asse 
meats,  should  be  placed  In  the  advance  fm 
and  used  as  prescribed,  except,  upon  thedei 
of  the  Insured  for  whose  benefit  the  advai 
deposit  was  made,  any  nnuseV  portion  then 
should  be  withdrawn,  and  paid  with  the  c 
tlficate  at  Ita  maturity  in  addition  there 
That  the  investment  and  management  of 
the  funds  belonging  to  the  association  shoi 
be  under  the  directions  of  the  board  of  mi 
aging  directors.  That  an  advance  premlu 
in  accordance  with  the  following  table,  mi 
be  collected  with  each  application  for  me 
bershlp,  to  wit:  $7  on  $500  certificate;  $9 
$1,000;  $11  on  $1,500;  $13  on  $2,000;  $15 
$2,500;  $20  on  $5,000;  $30  on  $7,500;  $35 
$10,000,— with  llmltattons  as  to  age.  The  1 
lowing  shall  be  the  annual  cost  upon  each  $ 
000  indemnity  carried:  (Here  follows  tal 
showing  the  cost  for  different  ages.)  T 
above  rates  provide  for  the  accumulation 
the  mortuary,  reserve  emei^ncy,  and  gen< 
al  fond.  That  In  February,  1891,  at  the  tii 
of  the  amendment  of  the  artldes  of  said  o 
poratlon,  the  said  corporation  adopted  a  m 
form  of  contract,  a  copy  of  which  is  In  t 
record  as  Eixhiblt  O.  By  this  contract  or  o 
tiflcate  the  company  agreed  to  pay  from 
mortuary  fond,  and  not  otherwise,  ensept 
thereinafter  provided,  a  certain  sum  as 
benefit  to  the  insured  If  living,  and,  If  not, 
bis  legal  heirs  or  devisees,  together  with  su 
part  of  the  emergency  fimd  as  might  be  di 
subject  to  the  following  ocmdltlons: 

(1)  To  provide  for  the  paymoit  of  all  dca 
claims  or  other  current  expenses,  and 
maintain  an  emergency  or  reserve  fimd 
guaranty  the  prompt  payment  In  full  of  all  i 
ture  obUg&tlons,  that  shall  be  due  aooordl 
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to  tfae  mortality  experience  and  emersencr 
fund  requirements  of  Hie  association,  and  pay- 
tide  at  Its  graieral  <^ace,  in  Oalesbmv*  IIU- 
notg,  on  the  flrat  Inudness  day  of  January, 
Hardi,  May,  July,  September,  and  Novem- 
ber, respecttrely,  of  eaoh  and  erery  year  dur- 
ing the  conttanance  of  this  contract,  a  bi- 
monthly premlnm  or  assessment,  based  npon 
tfae  table  of  rates,  and  graded  according  to  age 
and  amount  of  benefits  named  herein;  provid- 
ed, however,  that  at  sach  time  or  times  as 
The  insured  shall  be  entitled  to  tbe  advantages 
of  the  emergency  fond,  as  hereinafter  stated, 
the  board  of  managers  may  readjust  the 
grading  or  basis  of  the  bimonthly  assessments 
or  premtoms  due  thereafter  in  accordance 
yfith  *Jie  amount  of  such  emergent^  fund 
thm  available,  the  onrrent  age  of  members, 
and  the  mortality  experience  of  the  associa- 
tion. If  tbe  bimonthly  premium,  as  above 
provided.  Is  not  received  by  the  association 
within  each  of  the  calendar  months  designa- 
ted above,  whether  notice  is  actually  received 
by  the  Insured  or  uot,  this  contract  shall  ter- 
minate, and  all  rights  and  benefits  hereun- 
der be  absolutely  forfeited  to  the  associa- 
tion.  Hie  Insured  may,  however,  pay,  annu- 
ally or  semiannually.  In  advance,  In  accord- 
ance with  the  rates  given  In  the  table  of 
rates  Indorsed  hereon  for  such  payments. 

(2)  The  net  amount  received  from  tiimonth- 
ly  prendnins  or  calls,  leas  the  amount  herein- 
after prvvlded  for  the  general  and  emergency 
funds-  shall  constitute  the  mortuary  fund, 
sad  Buau  only  be  used  for  the  payment  of 
death  dalms  and  the  protection  of  the  mortu- 
ary fund,  except  that  the  first  mortuary 
preoilam  paid  under  this  oerHflcate  ^itmii  be 
charged  with  an  equitable  proportion  of  the 
medical  examination  fees  actually  paid  by  the 
sswclattoi  dtuing  the  two  preceding  months. 
Twaity-flve  cents  on  each  $500  of  Insurance, 
to  be  collected  bimonthly,  (which  Is  Included 
in  the  above-mentioned  tables  of  rates,) 
shall  be  carried  to  the  general  fund,  to  pro- 
vide for  agency  and  general  expenses,  and 
whea  said  fond  shall  be  in  exoess  of  the  cur- 
rent and  emergency  requirements  of  the  as- 
BPclatlon,  mcix  excess  shall  be  converted  into 
the  mortuary  fund.  To  provide  for  the  actu- 
al iDcreafle  of  cost  by  reason  of  the  advancing 
age  of  members,  and  the  payment  of  death 
losses  in  excess  of  the  actuaries'  mortality 
tables  20  per  cent,  of  the  mortuary  premlnm 
received  under  this  certificate  may  be  con- 
verted into  the  emergency  fund,  an^l  held  in 
trust,  as  provided  in  the  by-laws,  for  the  ex- 
dnslve  benefit  of  the  members,  to  be  used 
only  for  the  purposes  named  above,  exc^t 
that  after  Uiis  oertlflcate  has  been  In  force 
tor  six  years  from  the  lat  day  of  January  fol- 
lowing Its  date,  and  annually  thereafter,  there 
dull  be  an  equitable  distribution,  for  use  in 
paying  future  mortnary  premiums,  of  so  much 
of  the  then  nnappropriated  emergency  fund 
and  Its  aocomuladons  as  are  derivable  from 
tbe  oontilbntlons  made  thereto  during  tbe 
nzfli  tm^fmOn  preoeding  year,  and  ezoept, 


fnrthw,  that  upon  the  death  of  the  Insured 
after  this  certiflcate  has  been  in  oontlnuoua 
force  six  years  from  the  1st  of  January 
following  tta  date,  there  shall  be  due  to  the 
benefldarlee  hereunder,  payable  In  like  man- 
ner and  nnder  the  same  conditions  as  the 
benefits  named  herein,  such  part  of  the  then 
total  emergency  fimd  and  Its  Interest  accumu- 
lations as  the  assodatloa's  actuary  shall  de- 
termine legally  dtie  in  proportion  to  the  con- 
tributions made  k>y  the  Insured  thereto.  Up- 
on the  back  of  said  policy,  and  as  a  part 
thereof.  Is  the  following  table  of  rates  on  each 
¥1,000:  "The  foUowhig  rates  Include  the 
amount  set  aside  for  the  reserve  emergency 
fund,  and  for  total  disability  and  expense 
purposes."  Here  follows  a  table  of  the  an- 
nual rate,  being  the  same  as  In  section  2,  arti- 
cle 5,  of  the  constitution;  and  also  Including 
tho  rates'  when  paid  semiannually  and  bi- 
monthly, and  also  where  compared  with  the 
annual  cost  of  old  line  companies.  Five 
hundred  dollars  Indemnity  may  be  se- 
cured at  one  half  the  above  rates.  These 
rates  are  based  upon  the  actuaries'  mortality 
tables,  which  are  fully  20  per  cent  hl^^er 
than  the  average  mortality  cost  experienced 
by  the  American  life  companies  dtiiing  tfae 
past  SO  years.  Any  nTumiii  mortality  In  ex- 
cess of  the  above  rates  for  current  ages, 
which  may  be  loaded  20  per  cent  for  the  re- 
serve emei^ncy  fund,  shall  be  paid  from 
said  ftmd  without  assessment;  and  that  said 
corporation  as  thus  organized  continued  to  do 
nfe  Inarnranoe  business  from  Feburary,  1891, 
down  to  the  present  time  In  the  state  of  Illi- 
nois and  some  26  other  states  and  territories, 
and  in  the  dominion  of  Canada,  and  In  all 
said  states  and  territories  Issued  the  same 
certlfloate  or  contract  to  all  Its  members 
throu^out  all  said  states  and  territories,  ex- 
cept that  the  contract  or  certiflcate  Issued  to 
Its  members  In  the  state  of  Ohio  contalnetl 
the  following  words:  "Provided,  the  same 
be  realized  by  assessment  upon  the  member- 
ship,"  which  are  not  found  in  the  oontraots 
made  or  certificates  issued  by  said  company 
in  the  other  states  or  territories;  but  In  all 
other  respects  the  Ohio  contract  was  tho 
same. 

(6)  That  after  the  adoption  of  chapter  418. 
liaws  of  1891  of  the  state  of  Wisconsin,  and 
prior  to  May  U,  1891,  said  corporation  made 
due  application  for  admission  to  this  state  to 
do  business  nnder  said  chapter  418,  and  for 
the  purpose  of  complying  with  the  provlslonii 
of  said  law  filed  with  defendant,  W.  M.  Root, 
commtsaloner  of  insurance  of  the  insurance 
department  of  Wisconsin,  an  application  for 
admission,  upon  a  form  prescribed  by  the 
oommissioner. 

(7,  8.)  That  said  commissioners,  having  in- 
vestigated and  approved  the  character  of  said 
corporation,  did  on  June  26, 1891,  give  It  parol 
license  to  do  business,  and  that  the  corpora- 
tion thereupon  commenced  and  continued  to 
do  bnslnesa  tmtll  the  issuance  of  a  written 
license  on  or  about  Daoember  20,  WSL.  _  _i  „ 
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Dk}  Tbat  <m  or  aboat  Jiily  8, 1891.  aaia  ior 
ranutoe  ooiqpilaaloner,  by  tiis  deputy,  notified 
■aid  florpontton  tiiat  oompUUnt  was  bdns 
made  to  the  Insorauce  department  that  atld 
(Mffpocttlloii  waa  not  a  Mric<]7  anieBBinatt 
oompaoyt  tot  flie  reaaim.  at  claimed,  that  It 
levied  a  fixed  amount  or  premhmi,  and  at  the 
same  time  goacantled  the  paymeDt  of  the  foU 
amount  named  tn  the  certLflcate. 

(10)  That  from  July  S,  1881*  and  up  to  about 
December  32,  1891.  a  dlaciuslon  was  canled 
on  between  the  officers  of  said  corporation 
and  said  Insaranoe  commlirioner,  or  his  depu- 
ty* as  tv  the  right  of  said  company  to  do  bnsl- 
uess  under  said  diapter  418;  and  that  on  or 
about  December  20,  1891,  It  was  agreed  be- 
tween the  agents  of  said  company  and  the 
said  Insurancu  oommfssiouer  that  license 
should  be  Issued  to  said  company  to  do  busi- 
ness under  said  cbapter  ^13  in  Wtsoonsln,  but 
It  was  mutually  agreed  that  said  license 
should  expire  on  March  1,  1892.  That  said 
lloenao  was  issued  in  pursuance  of  said  sgree- 
ment  and  dated  back  to  June  26,  1801;  and 
that  said  company  paid  said  insurance  com- 

/      missioner  for  said  license  the  sum  of  $25. 

(11)  That  on  or  before  the  Ist  day  of  Maroh, 
1^2,  said  corporaUou,  relator  herein,  did 
make  and  file  with  said  Insurance  oommls- 
st<mer,  a  report  of  its  affairs  and  its  opera- 
tions during  th<«  year  ending  on  the  31st  day 
of  December  Immediately  preceding;  that 
said  report  was  made  on  the  blank  form  ap- 
proved of  by  said  commissioner,  and  verified 
under  oath  by  the  duly-authorized  officers  of 
said  corporation,  and  complied  In  all  respects 
with  all  of  the  requirements  of  aectlon  6  of 
said  chapter  418. 

(12)  That  on  March  S,  1892,  said  corpora- 
tion received  a  letter  from  said  insurance 
oommisrioner  acknowledging  the  receipt  of 
said  annual  report,  and  stated  that  the  same 
had  been  examined  and  found  satlsfaotory, 
and  ibSLt  the  taxes  and  fees  for  filing  the  same 
were  |10,  and  that  on  receipt  of  such  amount 
said  corporation  would  be  promptly  licensed. 

(18)  That,  on  ttie  rec^pt  of  said  letter  from 
said  InBoranoe  commissioner,  said  corporation 
prompt  forwarded  $10.  as  requested,  and 
license  was  thereupon  Issued  by  oald  insnr- 
anoe  commissioner  to  said  corporation  to  do 
bndness  in  the  state  of  Wisconsin,  under 
ohaptw  <18k  but  said  license  was  limited  In  its 
operation  to  April  IB,  1892.  That,  after  the 
question  was  raised  as  to  the  particular  fact 
whether  or  not  said  company  was  doing  an 
assessment  buriness,  the  oommlsdonu*  nCnsed 
to  give  a  written  lioense  until  that  question 
should  be  determined  by  the  attorney  general 
or  the  courts  that  they  should  be  entitled  to 
the  same. 

(14)  That  before  the  Issuing  of  tbe  license 
tmdev  date  of  March  1, 1882,  it  was  mutually 
tmderstood  between  the  officers  of  said  com- 
pany and  said  Insurance  commissioner,  and 
J.  li.  O'GonuOT,  attorney  general  of  the  state, 
that  an  amicable  suit  should  be  commenced 
In  the  rapceme  court  by  filing  a  petttlon  for  a 


writ  of  mandamus  to  oomi»el  the  coin 
er  to  issue  Uc«ise  to  said  corpora  tl< 
business  under  said  chapter  41.8.  in  < 
have  a  construction  put  up<Hi  the 
and  this  salt  was  commenced  accordii 

(It!)  That  the  main  objection  raised 
attconey  general  and  the  insaranoe  < 
sloner  to  the  admission  of  said  oorpor 
do  buslnesss  mider  chapter  418  was  tl 
contract  mailed  "BzhiUt  (3**  agreec 
was  claimed,  to  pay  a  definite  sum  to 
mired,  and  at  the  same  time  fixed  an  a 
rate  of  assessment  npaa  its  members, 
which  the  company  could  not  go;  in 
that  said  contract  was  closed  at  botb  e 

(18)  That  on  or  about  March  13,  18! 
before  the  commencement  of  this  proc 
said  company  duly  amended  its  rul< 
regulations  by  amending  section  2  of 
6  of  the  rules  and  regulations  of  said  a 
tiou. 

<19)  Tliat  at  the  same  meeting  of  tt 
board  of  directors  held  March  18,  189: 
company  adopted  a  new  form  of  ceri 
or  ooutract. 

(20)  That  said  action  of  the  director 
done  in  i^rt  for  the  purpose  of  removli 
objection  raised  1^  said  Insurance  co 
sloner  and  attorney  general,  to  the  adn 
of  said  company  under  said  ctiaptei 
namely,  that  its  oontract  or  certiflcai 
claimed,  did  not  permit  said  company  U 
an  assessment  beyond  Um  amount  nam 
the  table  thorein. 

(21)  That  on  or  about  May  14. 1892,  a 
of  said  new  form  of  (X«i tract,  and  of  th« 
slitution,  l^-laws.  rules,  end  regulation 
am^ded  at  said  meeting  of  said  boai 
directors,  were  Sled  with  the  oommlsa 
of  insurance,  and  a  demand  made  that 
commlBsloner  of  Insurance  Issue  a  licen 
said  compai^  to  do  business  under  said  < 
ter  4ia 

(22)  That  from  March  18,  1882,  up  tc 
present  time,  said  company  has  issued 
form  of  oontract  adopted  It  at  that 
in  all  the  states  and  territories  in  which  M 
done  business,  except  in  the  state  of  C 
where  said  oontract  was  modified  by  Uii 
oorporaHon  of  tlie  language  above  found 

(25)  The  court  finds  that  the  relator  i 
not  have  what  Is  known  as  a  "legal  reser 
but  ke^  on  hand  what  is  called  an  "et 
genoy  fund"  merely,  and  agrees  to  pay  a  i 
nlte  sum  to  the  person  insured,  and  coU 
from  its  members  at  regularly  stated  in 
vals,  a  certain  mmiber  of  thnee  per  year, 
amount  named  in  the  oontract  or  certlfic 
of  membership,  and  reserves  the  right  in 
contract  to  increase  or  lower  the  rates  of 
sessmentspedfled  in  said  contract  as  the  tu 
of  assessment,  acoording  as  the  aeeda  of 
corporation  may  demand  or  penult 

(28)  That  the  said  oompanj  advertises 
tenalvely  that  It  does  business  on  a  pkn  wIl 
admits  of  easy  payments  and  of  deflo 
amounts;  that  It  does  business  oa  a  dlffcn 
arstem  txom  that  foUowed  by  ptiter  loninui 
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compantes;  ttiat  Ita  syrtem  <ii  didng  tmrinen 
Is  an  regnlar  as  fhe  level  prraMimi  qratem; 
that  Its  «jst«n  la  an  bnprorement  upon  any 
«tfaer,  SToUUr^  tbe  defects  of  ■  pnrely  oo- 
openttre  Hystein  and  the  nseleaB  revibrementi 
and  nnaecessarfly  higb  cost  of  a  level  pre- 
mium ^stem,  and  tbat  It  oooai^  a  mlddlft 
groond,  ofBnlBc  nmch  greater  aecorlty  than 
the  former,  at  half  tbe  rates  (diarged  by  the 
latter;  that  it  retains  all  flie-  seonrity,  asfe- 
gnards,  and  deflnlteneas  of  oontraot  of  the 
best  level  premium  companlee,  and  .redacea 
the  cost  to  less  tban  lialf  the  nsnal  rates,  and 
that  the  mazlmnm  cost  to  Ita  members  for 
each  91^000  of  tatsnraiice,  according  to  age, 
has  been-  fixed,  and  Is  Shown  to  the  printed 
taUes;  tiiat  It  wlTerttaes  tiiat  Its  i^mittuns 
are  Jbeed,  and  that  the  oontraot  shows  the  ex- 
act wnmint  and  time  of  paymeBt,  and  tturt 
the  sTeffSLge  premtom  paid  by  the  members 
have  been  tem  than  on  thrtr's  and  the 
amoont  chiirs«d  by  the  old  Hne  compalnes; 
rhat  the  coniomtliA  la  able  to  carry  tte  In- 
vi  ranee  upon  a  levti  premium  baris  with  less 
tban  half  the  cost  of  the  old  One  company, 
apon  equaUy  as  sidTent  and  pwmanent  a 
plan;  and  ttut  there  Is  a  mazlmnm  Bmlt  to 
the  amount  which  can  be  ooOected  ammally 
from  eadi  member;  that  the  ssJd  company 
■Iso  advertises  extensively  In  Joamals  and 
newspapers  that  Its  poUdes  agree  to  pay  a 
deflnite  amoont  at  fixed  premium  ratea 

Itae  flndlngg  of  the  trial'  court  appear  to  be 
Bostolned  by  flie  evidence. 

OUn  &  Butler  and  W.  C.  Calkins,  for  re- 
lator. J.  L.  O'Connor,  Atty,  Gen.,  B.  W. 
Jones,  and  H.  W.  Ohjnowetti,  for  respond- 
eat. 

GASSODAT,  J.  ne  relator  dalms  to  be  a 
benefidary  assodatl<m  famishing  life  Insnr- 
anee  npon  the  assessment  plan,  organteed 
mder  the  laws  of  another  stato,  within  the 
meaning  of  diapter  418,  Laws  1801,  and  that, 
as  sodi.  It  Is  mtmed  to  a  license  to  do  bosl- 
ness  within  lUs  state,  npon  complying  with 
tile  conditions  that  chapter.  Tbe  defend- 
ant, as  commlsslonar  of  tnsoraxioe,  being  in 
doubt  as  to  the  true  oonstmetton  of  the  chap- 
ter, at  first  hesitated  as  to  whetha  such 
Ucense  ehoold  be  Issoed,  and  finally,  after 
considering  the  matter  fbr  some  time,  and  cn 
Jnna  28, 1891,  he  gave,  or  aastmied  to  ^ve,  to 
tiw-r^tor  temporary  parol  permlsBlon  to  en- 
gage In  such  bnslness  mtU  further  notice. 
From  July  8.  1881.  to  December  22,  1891,  a 
disensrion  was  carried  on  between  the  r^tor 
and  the  defendant,  wUch  finally  terminated 
In  the  Issutaig  of  a  license  to  the  relator,  dated 
ttuA  to  Jane  2^  18B1,  and  which,  by  Its  terms, 
would  expire  BCandi  1,  1892;  and  for  wUofa 
the  relator  paid  the  smn  of  f26.  Prior  to  the 
ezitoitkm  of  that  Beense,  the  r^tor  filed 
with  the  defendant  Its  anmul  statement,  as 
required  by  the  act  Bforcb  3,  1892,  the  de- 
fendant, fa  a  letter  sent  to  the  relator,  ac- 
knowledged tiie  receipt  of  tiie  statement  so 
aent,  and  stated,  tax  effect,  that  the  soms  had 


Uxn  "folly  examined  end  found  satisfaoto- 

ly;"  ttiat  "Oie  ta»s  snd  fees  are  as  ftOlows: 
vning  ommal  report,  flO.  On  receipt  of  ttto 
amount,  yoor  company  wlU  be  promptly 
UoenRd."  The  som  no  named  was  then  paid 
by  the  relator,  and  therenpon  a  second  llomse 
was  tasoed  by  tiie  defendant  to  tb»  idator, 
dated  back  to  Marah  1,  1803,  bnt  Undted  to 
expire  April  15,  1882.  Before  the  Issolng  of 
that  Uoense  It  was  mutually  understood  be- 
tween the  relator  and  the  defendant  and  at- 
torney general  that  on  amicnble  suit  should 
be  ooromeneed  In  this  court,  In  order  to  seonre 
a  coostnictlon  of  said  chapter  418,  Laws  1891, 
and  this  suit  was  commenced  accordingly. 
It  Is  to  be  r^retted  Out  the  Isngoage  of  the 
aot  Is  not  suffldentiy  ex^dt  to  pcwlnde 
doubt  on  the  put  of  the  administrative  offi- 
oers  of  the  state.  Undoubtedly  the  legMa- 
ture  have  the  authority  to  prescribe  snob  con- 
ditions and  restrictions  npon  foreign  insur- 
ance oompalnM  doing  buMneas  in  tills  stato 
as  ttiey  nuy  see  fit  to  Impose.  State  v.  Unit- 
ed States  Mnt  Aoeldait  Ass'n,  67  Wis.  828, 81 
TX,  W.  Bep.  228;  Stanhflber  v.  Ihsoranee  Oo.. 
76  WISL  281, 46  N.  W.  Sep.  221,  and  oases  tiiero 
dted.  As  Indicated  in  these  eases,  snob  *iegls- 
lationdoesnot  pertain  to  matters  of  Interstate 
ooimnerco,  nor  the  privileges  or  Immunities  ot 
dtibMOs  fa  the  sevraal  states,"  bnt  Is  a  matter 
o<  stato  pcflloy,  resting  entirely  fa  the  dlaere- 
tlmof  the  I^Eldatmie.  We  are  only  called  np- 
no,  therefore,  to  asoertafa.  If  possible,  tiie  tai- 
tentlon  of  the  legMatore  as  expressed  fa  the 
aot  fa  qneaUffia;  and,  <rf  course,  w^tever  may 
be  tiie  nscdt,  It  Is  sal^ect  to  the  Immedfato 
diange  or  modlflcatlmi  by  tiiat  body,  wtaldi 
Is  aboat  to  sesembla  The  general  laws  fa 
respect  to  Hfe  Insurance  oorporattons,  as  ooc- 
tslned  in  the  Revised  Statute  of  1878  are 
foond  fa  sections  1M7-1955,  and  whldi  oor- 
poraUons  wm,  for  oonvenlenoe,  be  herein  des- 
ignated ss  **regiflar  life  companies."  Qy 
(diaptsr  204,  Laws  1879,  **the  secret,  bene- 
flduy,  chariteble,  and  benevoloit  raders* 
therefa  spedflcaOy  named,  befag  38  fa  num- 
ber, ore  thereby  "dedared  not  to  be  Kfe  bi- 
snranoe  companies  In  the  sense  and  meaning 
of  the  genenil  laws  of  this  state  relating  to 
life  Insurance  and  life  Insurance  companies, 
and  such  sodeties,  orders,  and  assodatlons 
are,  and  shall  hereafter  be,  exempt  from  the 
provisions  of  said  general  laws;"  snd  such  or- 
ders are,  for  convenience,  herefa  designated 
as  "exempt  Ufe  assodatlona**  Those  provi- 
sions respecting  such  exempt  Ufe  associations 
remained  substantially  the  same  down  to 
1889,  except  tiiat  other  similar  orders  were 
from  time  to  time,  by  amendmente  of  tiie  act, 
added  thereto,  nntU  the  number  so  specifically 
named  eaoieeded  70,  as  win  appear  by  the  d- 
tationsbi  1  Sanb.  ft  B.  Ann.  Rev.  St  S  iSSSh; 
and  since  that  time  another  has  been  addM 
diapter  441.  laws  1891.  By  chapter  334, 
Laws  1889,  all  so-called  "fraternal  assessment 
Insnranoe  oorporatlons"  doing  business  fa  this 
states  snd  fadnded  fa  those  designated  above 
as  "exempt  Ufe  assodattons*"  were  thereto 
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required  to  report  to  and  be  under  the  Jnrlft- 
dlctlon  of  the  Insurance  commissioner,  ti 
therein  prescribed;  otherwise  to  be  excluded 
from  doing  bTislness  In  the  state,  and  their 
otElcers  and  agents  subjected  to  punishment. 
1  Sanb.  &  B.  Ann.  BeT.  St  SSl&65a,  ld56b.  By 
section  4  of  chapter  4L8,  Laws  1S91,  all  bene- 
ficiary corporations,  sodetiea,  orders,  or  asso- 
ciations theretofore  organized  or  Incorpo- 
rated in  this  state,  or  admitted  to  do  busi- 
ness therein  under  the  proTisions  of  said  act, 
and  all  such  "exempt  life  associations,"  are 
thereby  "declared  to  be  mutual  benefit  asso- 
ciations," and  exempt  from  the  provisions  of 
the  general  Insurance  laws  of  this  state,  and 
thereby  made  subject  only  to  the  provislonB 
of  said  act;  and  by  section  5  of  the  act  every 
such  "mutual  tienefit  corporation,  society,  or- 
der, or  association,"  as  thus  defined  In  sec- 
tion 4,  is  required  to  report  to  the  Insurance 
comnilasioner  as  therein  prescribed.  Thus  It 
appears  that  all  such  specifically  named  "ex- 
empt life  associations"  were  required  by  hiw 
to  report  to  and  be  imder  the  Jurisdiction  of 
the  Insurance  commissioner.  Otiapter  418, 
Laws  1891,  was  published  and  went  Into  ef- 
fect May  9,  1891,  and  Is  entitled  "An  act  to 
-^gulate  mutual,  beneficiary,  and  fraternal 
corporations,  societies,  orders,  and  associa- 
tions providing  Insurance  on  the  assessmrait 
plan."  Prior  to  that  enactment,  there  does 
not  appear  to  have  beea  any  general  law  in, 
this  state  for  the  organization  of  such  frater- 
nal or  benefldary  corporations,  societies,  or- 
ders, or  associations  fumlsfalng  life  or  casu- 
alty insurance  or  indemnity  upon  the  mutual 
or  assessment  plan,  nor  for  the  licensing  of 
foreign  asso<^tlona  of  the  character  Indica- 
ted, to  do  business  in  this  state.  Section  1  of 
the  act  prescribes  the  manner  in  which  such 
corporations,  societies,  orders,  or  associations, 
might  thereafter  be  organized  or  incorpora- 
ted in  this  state;  and  provides  that  when- 
ever one  la  so  organized,  and  "approved  by 
the  commissioner  of  insurance,  he  shall  is- 
sue a  certificate  authorizhig"  the  same  "to 
engage  In  the  business  of  insurance  on  the 
assessment  plan  set  forth  In  said  articles 
of  Incorporation  or  constitution  and  by- 
lavra,"  and  the  same  thereafter  is  lawfully 
entitled  to  transact  business  In  accordance 
with  said  act  Section  2  u£  the  act  pro- 
vides. In  effect,  that  "no  fraternal  of  bene- 
ficiary corporation,  sodety,  order,  or  asso- 
ciation furnishing  life  or  casoalty  Insurance 
or  indemnity  upon  the  mutual  or  assessment 
plan,  organized  imder  the  laws  of  any  other 
state,  •  *  •  nor  any  voluntary  fraternal 
or  benefldary  corporation,  society,  order,  or 
association  having  its  prlndpal  place  of  busi- 
ness outside  of  the  state  of  'Wisconsin,  and 
not"  then  induded  In  such  "exempt  life  asso- 
ciations," "sh^  transact  business  in  tills 
state,  until  It  has  filed  with  the  commissioner 
of  Insurance  *  *  *  of  this  state  an  appli- 
cation for  admission,  upon  a  form  prescribed 
1^  the  oommisdoner  of  insurance,  setting 
forth"  the  several  things  therdn  mentioned. 


Such  application  appears  to  have  been  duly 
made  and  filed  by  the  relator  prior  to  May 
U,  1891,  as  found  by  the  trial  court  in  its 
sixth  finding,  mentioned  In  the  foregolnc 
statement  The  proviso  In  that  section  la 
merely  for  the  purpose  of  relieving  the  ap- 
plicant from  certain  conditions  here  present 
and  need  not,  therefore,  be  considered.  Sec- 
tion 3  of  the  act  provides,  In  effect  that  up- 
on such  application  being  so  made,  the  Insur^ 
ance  commissioner  shall  inv^tigate  the  char- 
acter and  standing  of  such  applicant  and.  If 
the  same  Is  approved  by  him,  and  such  con- 
ditions liave  been  complied  with,  he  shall  no- 
tify such  applicant  of  his  approvxil;  whereup- 
on such  appUcant  shall  appoint  in  writing 
such  insurance  commissltmer  to  be  Its  attor- 
ney, upon  whom  all  legal  processes  may  be 
served;  and.  such  "conditions  having  been 
oomplled  with,  the  oommisdoner  of  Insurance 
shall  Issue  to  such"  applicant  "a  license,  after 
which,  it  shall  have  auiiiority  to  transact 
business  in  this  state;  and  said  license  shall 
continue  In  force  until  revoked  In  accordance 
with  the  provisions  of  this  act"  As  found 
and  Indicated  above,  such  Investigation  was 
had,  and  such  appointment  and  approval 
were  made.  The  final  refusal  to  continue 
such  license  appears  to  hare  been  base^,  as 
found  by  the  court  prlndpally  upon  the  al- 
leged agreement  by  the  relator  In  Elxhlblt  G 
to  pay  the  assured  a  definite  sum,  and  at  the 
same  time  fixed  an  at>soIute  rate  of  assess- 
ment upon  Its  members  beyond  which  the 
company  oould  not  go.  But  this  seems  to  be 
fuiiy  answered  by  another  clause  of  the  find- 
ings, to  the  effect  that  the  relator  does  not 
have  what  Is  known  as  a  'legsl  reserve," 
but  merely  an  "emerg^t?  fund;"  and  "re- 
serves the  right  in  Its  contract  to  Increase  or 
lower  the  rates  of  assessment  specified  in 
said  contract  as  the  basis  of  assessment,  ac- 
cording as  the  needs  of  the  corporation  may 
demand  or  permit"  Among  the  conditions 
required  by  section  2  of  the  act,  and  con- 
tained in  this  application,  is  that  the  relator 
"has  accumulated  a  fund  equal  in  amount 
to  one  assessment  upon  all  its  members,  and 
that  said  accumulation  is  permitted  by  uie 
laws  of  the  corporation,  and  that  said  funds 
are  safely  invested  as  provided  by  the  lawB 
of  the  state  where  organized,  and  can  only 
be  used  as  provided  by  the  laws  of  such 
state."  Such  accumulation  Is  expressly  -au- 
thorized by  section  11,  o.  418^  Laws  1891, 
which  appears  to  have  been  copied  from  the 
lUinois  law  under  whl(di  it  was  secured  to 
the  relator.  Besides,  as  found  by  the  court, 
to  remove  the  objection  of  the  defendant  to 
such  admission  of  the  relator,  the  latter  did, 
March  13,  1892,  lawfully  amend  its  rules  and 
regulations;  and  modified  Its  form  of  certlfl- 
oate  and  contract  so  as  to  exprrasly  author- 
ize It  to  levy  an  assessment  beyond  the 
amoimt  named  In  its  table;  and  thereuiMn 
the  relator's  constitution,  by-laws,  rules,  and 
regulations,  as  amended,  and  such  new  form 
of  contract  were  filed  with  the  defendant 
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and  a  Awramd  made  opoa  Urn  to  tame  niah 
HocBw;  and  that  iliioe  that  tliM  tbe  relator 
baa  vaed  aooh  naw  form  of  ocmtraot  It 
Mams  to  na  that  the  relator  la  a  benefldaiy 
uaodatloii,  ftiTT**«i'^***'g  Mfft  iw^[^iwm«ft  upon  the 

■wnwi  I  ^an,  wltUn  the  meaidiig  of  the 

act  la  qnestioiL  The  mere  fact  th&t  the  re- 
IttOT  was  authorised  to  reoelve  caUa  or  pc»- 
mtauuB  In  adr&noe  does  not  dflstror  Its  charao- 
ter  as  such  inauranoe  aaaodation.  It  aoffl- 
dently  appears  that  at  the  time  of  the  appU- 
eatton  the  laws  of  nUnola  did  not  preyont  the 
idDdaakia  of  fraternal  or  ben^bdaiy  oorpor«p 
Hons,  sodetlefl,  ordera,  or  easooiatlons,  orsan- 
ixed  imder  the  laws  of  this  state,  except  as 
under  Uie  same  or  dmUar  restrictions  as  pro* 
vided  In  the  act  in  qneation.  It  ta  oimtended 
ihxu  the  admlaalon  or  excluslcQ  of  suoh  for- 
eign association  ta  wholly  dtaoreUooary  with 
tbe  Insnranoe  oommtartoner.  It  ta  true  the 
law  requires  him  to  Investigate  the  diaisater 
and  atondlng  of  aoch  appUoant;  hut  when, 
as  here,  he  finds,  upon  such  Investigation, 
that  the  conditions  named  In  section  2  of  the 
act  have  been  complied  with,  then  he  ta 
thereby  required  to  notify  such  association, 
and  tasoe  a  Uoense  to  llie  same.  Ja  aOtet 
worda»  flw  law  regulates  the  conditions  upon 
which  such  foreign  assoctotlon  may  do  bnsl- 
oesB  in  thla  state,  and  iqion  complying  with 
tiie  conditions  they  have  a  right  to  the 
Uoense.  The  relatm  may,  at  Ita  t^tlon,  take 
the  Uoense  as  Off  JkjftH  Vi,  U82.  A  perempto- 
ly  writ  of  mandamus  ta  hereby  directed  to 
be  taaned  in  aocordauoe  with  the  prayer  of 
the  relator^  petition. 


COOPER  et  aL  V.  LANSING  WHEEL  GO. 
(Si^reme  Coozt  of  Mlchlgaa.  Bee  23,  1892.) 
Conuom— HuTUALiTT— OrasB  or  Bau  — Riort 

TO  K.ESCIHD. 

The  acceptance  by  a  manofaoturer  of  nn 
order  to  deliver  to  plaintiff  all  the  froodB  of  a 
^edfiad  daaa,  at  specified  prices,  that  plaintiff 
may  accd  dnnng  the  aeasoa,  is  merely  iin  offei 
by  the  manufacturer  to  furnish  the  floods,  which 
he  has  a  right  to  withdraw  at  any  time  before 
it  is  seted  <hi,  as  there  is  no  matuoUtr  la  the 
contract;  but  after  he  has  filled  an  order  at 
the  pricea  specified,  and  has  thus  had  the  ben- 
efit  of  a  sale,  the  entire  contract  becomes  valid 
and  Unding,  and  he  cannot  thereaftw  dedlne 
to  fin  fnrtha  orders. 

Error  to  drcnlt  oom%  Tngh^m  ooonty;  Bid- 
Sn  H.  Person.  Judge. 

Action  by  Marian  H.  Cooper  and  others 
against  the  T^mring  Wheel  Company  for 
breach  of  contract  to  deliver  to  plaintiff  oer- 
tain  goods  at  spedfled  prices.  From  a  judg- 
ment sustaining  a  donnrrer  to  the  deolaia- 
tlon,  plalndfiCi  appeal  Reversed. 

Q.  A.  Smith,  for  appellanta.  OahlU  A  Oa- 
traiito>.  for  i^ipdlM* 

MONTQOMBBT,  Y.  TbSa  to  an  appeal 
Iram  a  Judgment  an  staining  a  dannrrer  to 
^abttUTs  detdaratloD.  Ihe  fliac  count  of  the 
declaration  alleged  an  agreement  •'whereby 


tbe  said  defendant  did  undertake,  promiaa, 
and  agree,  to  and  with  the  plslntlffii,  to  tar> 
nidi,  sdl,  and  d^ver  to  Mid  plahUlflk  all  of 
audi  number  or  quantity  of  wheels,  at  and 
for  an  agreed  prloe,  as  said  plalntifla  ahould 
or  might  require  or  want,  during  the  seaaon 
of  the  year  1890,  tat  their  said  ImslnesB  ot 
maauftuituring;"  Oiat  during  the  season  of 
1890  plaintiffia  agreed  to  order,  and  did  order, 
of  ii**piiwian*,  an  of  sodi  vdwds  as  fluiy 
might  or  ahoidd  want  or  require  In  thdr  said 
business;  that  oertain  ordus  ao  given,  wwe 
fined,  and  that  certain  other  orders  glvoi  in 
Novonber  and  December,  1890,  defendant  re- 
fused to  fflL  13ie  seoond  oonnt  sets  forth  a 
written  Bgreemoi^  which  ta  aa  ftdlows: 
"Owos80»  Mkth.,  Dea  16,  1880.  Mess.  Lans- 
ing Whed  Co..  Tataihig,  Mich.— Qenttonen: 
Please  enter  our  order  for  wiiat  wheeta  we 
may  want  during  the  seasm  of  1890,  at  fol- 
lowing prices  and  terms:  B,  16.00;  O,  9S.00; 
D,  V4,0^— per  set;  tab.  Owosso,  30  di^ 
All  the  wheels  to  be  good  stodL,  and  smooth. 
Should  we  want  a  few  D  igrtieda,  to  be  extra 
nice  ntoekf  all  selected  white.  They  are  to  be 
fumldied  at  same  jnloe,  not  to  eroeed  10 
set  In  a  100.  Very  reaipectfolly  youra,  Owosso 
Cart  Oo."  Upon  recdpt  of  ttds  Instranunt, 
defendant  Indorsed  tliereoin  the  Allowing: 
"Accepted.  Tjmring  Wheel  Oo."  Tbea  ftd- 
low  the  aUoKStlooa  aa  to  the  giving  and  flU* 
Ing  of  oertain  orders,  and  the  refusal  to  flu 
oertain  other  orders  which  were  given.  Tbe 
defendant  demurred  to  this  declaration,  the 
substantial  gromid  of  demurrer  being  that 
there  was  no  mntuality  of  oontraot  between 
the  parties. 

It  was  early  heU.  In  England  that  a  ^opc^ 
sltlon  to  sdl  goods  at  a  certain  speclfled 
price,  and  to  give  the  offeree  a  stated  time 
in  wtakh  to  aooept  or  reject  the  nOCer,  did  not 
make  a  Unding  o(Kxtract,  irtdtih  oould  not  be 
withdrawn  before  Bcoeptanoe.  Bee  Cooke 
Oxley.  3  Term  B.  663.  The  doctrine  of  thta 
case  has  not,  however,  remained  unchat 
Imged.  Mr.  Storey,  In  hta  WOTk  on  Itelea. 
expresses  the  opinion  that  the  rule  la  un- 
just and  inequitable.  Section  128.  He  con- 
tends that  the  grant  of  time  to  accept  tbe 
offer  to  not  made  without  oonside  ration.  He 
suggests  as  one  sufficient  legal  oonslderatton 
the  expectation  or  hope  of  the  offeree^  and 
further  snggeste  that  the  "'"""g  of  sutdi  an 
offer  mls^t  betray  the  other  parly  Into  a 
loss  of  time  and  numey,  by  fa^^wrfng  him  to 
make  examination,  and  to  Inquire  into  the 
value  of  the  goods  offered,  and  this  iuoon- 
renlenoe  assnmed  1^  him  to  a  saflOcient  oon- 
sideratlon  for  the  offer.  There  ta  much  force 
in  thta  reasoning,  but  it  has  not  prevailed, 
to  abate  Ibe  doctrine  of  Qo(A»  t.  Oxley,  fmv 
ther  than  llita:  that  It  ta  now  gmerally  held 
that  if  a  pTopositifm  be  made,  to  be  accepted 
within  a  given  time.  It  omsUtotes  a  conUnu- 
Ing  offer,  whicdi,  however,  may  be  retracted 
at  any  time.  But  it  at  anv  time  before  It  ta 
retracted,  it  ta  accepted,  swdi  offer  and  ac- 
oeptanoe  constitute  a  valid  ooatraa(.  It 
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thendiikn  iittUB  ttie  power  of  deCendant,  lit 
Oa  present  case,  on  the  authority  of  tiie 
oues  olted,  to  withdraw  tha  offer  made  at 
any  time  before  tte  platntUb  bad  acted  np«i 
tt  Authorities  may  be  found  which  go  fur- 
ther than  Itila.  Tha  case  of  Bailey  Aua- 
triaiu  Id  Mlim.  6SS,  (GO.  465,)  twUa  tHat  a 
vontmot  by  tvhUfli  dataidants  agree  to  aop- 
ply  plalntlffe  vrlfh  all  ttie  pig  Iron  wanted  by 
them  In  their  burinees  until  Dec^ber  31st 
next  ensuing,  at  epedfled  price,  and  the 
plaintUb  fiT"Ti'  ta^ywFnaly  promise  to  pncoiiaae 
of  defendants  all  of  the  Iron  which  they 
might  want  In  thdr  said  bnahieaB  doling  the 
thne  meutloued*  at  stated  prices,  waa  not  a 
mutual  contract,  which  ooold  be  enforced,  on 
the  ground  that  the  plaintiffs  did  not  engage 
to  want  any  qnanttty  wliateTer.  Tlie  same 
eoart,  In  Tarbox  t.  Gotilan,  20  Mhm.  1B9, 
<OU.  122,)  reaffirm  this  doetrlne.  In  Keller 
T.  Tbarru,  8  GaL  147,  plaintiff  eonnted  upon 
an  agreement  by  the  defendant,  whereby  lie 
undertook  to  sell  and  d^Ter  to  the  plahdlfl 
go  many  of  the  grapes  thai  growing  In  his 
vtn^rard  aa  the  plaintiff  ahonM  wish  to  take, 
for  whkdi  the  plaintiff  agreed  to  pay  the  de- 
fendant 10  eoits  per  pound  on  dehrery.  Tto 
plaintiff  averred  Aat  he  subsequent^  noti- 
fied the  defendant  that  he  wished  to  take 
X900  pounds  of  grapes,  and  tendered  the 
(190  In  payment  thereof,  and  requested  the 
defendant  to  deliver  such  grapes  to  the  plain- 
tiff, but  defendant  refused  to  deliver  the 
same*  or  any  part  thereof.  The  oourt  held 
that  this  agreement  when  first  entered  Into, 
amounted  to  an  offer  upon  the  part  of  de- 
fendant, which  the  plaintiff  had  a  ri^t  to 
accept  or  reject,  and  the  defendant  to  re- 
tract, at  any  time  before  acceptance,  bnt 
that,  when  the  plaintiff  had  named  the  quan- 
tity of  grapes  which  he  desired  to  take  under 
the  offer  of  def^idant,  the  contract  was  com- 
plete, and  both  parties  were .  bound  by  it. 
Substantially  the  same  doctrine  waa  held  in 
Smith  v.  Morse,  20  La.  Ann.  220.  In  Bail- 
road  Co.  V.  Bartlett,  3  Ouah.  224,  it  was  held 
that  a  proposition  In  writing  to  sell  land  at 
a  certain  prtoe.  If  taken  within  80  days,  Lb  a 
CKmtinuing  offer,  wbloh  may  be  retracted  at 
any  time,  but  If,  not  being  retracted.  It  la 
accepted  within  the  time,  such  offer  and  ao- 
oeptanoe  constitute  a  valid  contract.  So  it 
Is  generally  held  ib&t  tn  suits  upon  unilateral 
contracts,  It  the  defendant  has  had  the  bene- 
fit of  the  consideration  for  which  ha  bar- 
gained, he  can  be  held  bound.  Jones  r.  Bob- 
hison.  17  Law  J.  Bxoh.  86;  MiUs  v.  Blackall, 
11  Q.  B.  33S;  Morton  v.  Bum,  7  AdoL  &  E. 
19;  Kennaway  v.  TreLaaran,  5  Meea.  A  W. 
488;  Blchardson  v.  HjarOwiok.  106  U.  8.  206^ 
1  Sup.  Gt  Bap.  213. 

If  it  be  held,  as  we  think  the  correct  doc- 
trine Is,  that  an  offer  to  furnish  such  goods 
aa  tiie  plaintiff  may  want  wltbin  a  stated 
time  nu^,  upon  acceptance  by  the  offeree  be- 
fore withdrawal,  constitute  a  valid  contraot, 
It  Is  difficult  to  see  why,  tt  the  offeree  orders 
any  portion  of  the  goods,  and  the  offerer  haa 


the  benefit  of  the  sale,  the  entire  c 
may  not  become  valid  and  bliidtus.  T. 
talnly  would  oonstftnte  a  snffldent  oot 
tlan.  It  In  the  present  case  ttie  def 
had,  in  oonaldmilon  ot  the  present  m 
d^very  to  the  plaintiffs  of  mm  lot  of 
at  a  stated  price,  and  tbr  whlcAi  the  i 
ant  received  its  pay,  furOier  agreed  1 
nlA  Bndi  farOier  iioantlty  of  wheels  : 
pUdntUBs  might  desire  dtnlng  i2xe  sea 
would  seem  that  a  pnndiaae  of  tbe  one 
offered,  -wonld  afford  a  snffltAent  oonj 
tton  for  the  defendant's  undertaJcIng. 
view  Is  adopted  In  England.  In  Blsh 
Contracts.  (BecUmi  78.)  it  Is  said:  "Wt 
Is  admitted  tiiat  there  la  notbinj;  foi 
pnmUse  to  rest  on,  but  B.'s  promise, 
has  not  promised,  A-'s  promise  rests  on 
ing,  and  Is  void.  There  may  be  oas 
seeming  oonlradletion  to  this:  If  ther 
any  really  so,  they  are  not  to  be  folI< 
In  one  case,  parlies  agreed  that  one  of 
should  supply  the  otber  with  certain  s 
as  the  latter  might  order.  He  made  an  < 
whldi  was  filled,  then  made  another,  i 
was  declined;  and,  on  suit  brought,  th< 
tendant  rested  his  case  on  the  lack  of  i 
aMty  In  the  contract,  which,  he  oontei 
rendered  It  void.  Plainly,  it  stood,  In 
as  a  mere  continuing  offer  by  the  defend 
but,  when  the  plaintiff  made  an  ordei 
thereby  accepted  the  offer  to  the  extet 
the  order,  and  It  Was  too  late  for  the  oth< 
recede.  So  Judgment  w«it  for  the  pLtln 
See  Railroad  Co.  v.  Wltham,  L.  B.  9  C.  P 
We  think  the  doctrine  of  this  case  Is  ao 
and  that  tt  should  control  the  present  < 
Judgment  should  be  reversed,  with  o 
and  defendant  given  leave  to  plead  o 
The  other  Jnstloes  concurred. 


TOWNSHIP  OF  CUMMING  v.  SCHICK  el 
(Supreme  Court  of  Mfcfalgan.    Dec  22,  18! 

RbTIBW  on  APPBAL — FlNDIMOB  Of  TrUL  Jl'T) 

Where  no  caceptions  ore  taken  to  nilii 
in  a  case  tried  by  the  court,  and  do  fi 
ings  of  fact  or  of  law  are  requested,  bat  oU 
teBttmoDj  offered  is  in  the  record,  tlie  cone 
BiouB  of  the  trial  judge  will  not  be  rerie^r 
Hahies  v.  Saviera,  (l^ch.)  63  N.  W.  Rep.  & 
followed. 

Error  to  circuit  court,  Ogemaw  couni 
William  H.  Simpson,  Judge. 

Action  by  the  township  of  Ctimmli 
against  Joseph  Schick  and  others  to  recor 
on  defendant's  offldal  bond,  glvea  as  tres 
urer  of  plaintiff  township.  Judgment  was  e 
tared  In  favor  ot  det«idant,  and  plalntJ 
brings  error.  Affirmed. 

F.  L.  Snodgiaas,  for  appdliat  Shori 
&  Sharpe,  for  appellees. 

MONTGOMBRT,  J.  Ttie  recoril  In  thla  cas 
contains  the  testimony  offered  on  the  trti 
and  the  Judgment  Ho  exceptions  were  takei 
to  roUngs  on  tbe  trial,  bat  it  it  son^t  to  n 
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Tlew  tte  ecndqaloa  of  tlie  trial  Jndge  up- 
on the  wlujie  testimony,  thou^  no  ttnrtingM 
of  thctorlaw  were  ravieated.  Coder  them 
drcnmstimcea  we  cannot  review  the  coaclo- 
rium  naded  1^  tbe  trial  Judge.  We  hare 
no  means  of  knowing  definitely  the  grounds 
apoa  which  the  trial  Judge  proceeded.  The 
defieated  party  has  not  a  rl^t  to  a  trial  de 
novo  In  tbSa  court  The  caae  !■  ruled  by 
Hataiea  Savfen.  (MiCb.)  63  N.  W.  Bep. 
fi31,  and  caaea  dted.  Jadgnunt  la  afflrnwd, 
with  ooata.  3Sm  other  juatlcea  concurred. 


XiUEBB  T.  THOBPK. 
(Bopwae  Govt  of  Utchlgan.   Dee.  82,  18&SL) 

HoWAltD  AKD  Wira  —  AOBHCT  —  BxCLOBIOa  OT 
JOKOH— FbUDIUCB. 

1.  A  married  woman  who  taJkea  from  her 
huband  a  deed  of  land  preTioaslT  leased  by 
biiD.  aad  ao  aacceeds  ae  leBsor,  U  liatde  for 
work  and  imiteritla  fomiahed  by  the  leiaee  at 
tli»  reqaeat  of  tbe  huaband,  actdng  tut  her  ajcent, 
nftcr  her  aequbltioo  of  the  property,  lesa  as; 
■lima  paid  by  the  bnsbiiod;  bnt  not,  however,  ft 
the  work  and  materials  were  fnrnlahed  the  hii». 
band  <Hi  hia  own  aocoant,  or  nnder  his  express 
proDxbe  as  principal. 

3.  Tbe  exclurion  of  a  jnror  because  he  is 
more  than  60  years  old  will  not  be  deemed 
^rejadlda]  to  a  party,  where  there  ttlll  remains 
a  snffidoit  nmnber  of  jnrors  on  the  panel  to 
form  a  Jarr.  to  whom  bo  ohiection  M  taken, 
and  tbe  party's  peremptory  challenges  are  not 

Error  to  drcnlt  court,  Shiawassee  county; 
Wllham  Newton,  Judge. 

Action  by  Hammet  Luebe  agaliist  JuUa  A. 
Thorpe.  Judgment  for  plolntUf.  Defendant 
brlngB  error.  Affirmed. 

Mden  8.  Minar,  appellaafc  A.  1^ 
Oiandkr,  for  appdlea. 

UONTGOMERT,  J.  Plalntttt  reoorered  a 
judgment  against  the  defendant,  a  married 
woman,  for  pasturing  a  horse  and  colt,  and  for 
tnit  and  groin  gathered  defendant  on  a 
farm  which  plaintiff  was  oocnpylng  as  lessee, 
and  for  work  dcme  In  plowing  garden,  and 
stmOar  aerrlcea.  Hie  testimony  showed  that 
the  original  lea^g  to  the  plaJntUT  was  by 
Thomas  Tlliorpe,  the  defendant's  husband, 
but  that  on  December  9, 1880,  Thomas  Thorpe 
deeded  the  land  to  tbe  defendant  The  plain^ 
tut  also  offered  testimony  tending  to  show 
that  defendant  had  teeUfled  In  other  pro* 
eeedlngs  that  Thomas  Thorpe  was.  In  what- 
ever  he  did  In  regard  to  the  premises,  acting 
as  her  agent.  It  appeared  that  Thomas 
Thorpe  turned  the  horse  Into  pasture,  and 
that  the  eervloea  for  which  recovery  was  had 
were  rendered  at  hIa  request,  bnt  without 
any  ezpreaa  agreemuit  to  pay.  The  d^and- 
ant  offered  no  testimony  whatever  to  dfspnte 

The  circuit  judge  charged  the  Jury  as  fol- 
lows: "If  you  find  from  the  ertdeoce  tiiat 
tbe  work  done,  aad  the  gooda  and  materials, 
and  pasture  and  produce,  were  fUmldied  to 
JaUa  A.  Thorpe  and  that  aha  baa  received 


the  aame,  after  NoTesibar9, 1880,  mder  mdh 
drcumstanoea  Itaat  It  woold  be  l^qoltable  for 
her  to  receive  the  same  without  paying  there- 
for, tiien  tlie  pUdnUfF  woidd  be  entitled  to 
recover  therefor  what  such  work,  goods, 
materials,  and  pasture  are  reasonably  worth, 
giving  her  credit  for  any  and  all  the  credits 
that  plaintiff  reoelved  In  money  or  property, 
or  other  credits,  from  her  husband  during 
that  tlme,>4hat  la,  from  November  9.  1889, 
when  she  got  tike  deed.  On  the  part  of  the 
defendant  In  caae  I  cliarge  you  that  If 
tile  jury  And  ttiat  the  farm  was  rented  .by 
Thomas  Thorpe  to  plaintiff,  and  plalntUf  did 
his  dealings  with  TSiomas  Thorpe,  and 
charged  his  acooont  to  Thomas  Thorpe  and 
gave  him  credit,  De  cannot  recover  against 
tiie  defandant  In  tida  caae.  ^ere  la  nothing 
tn  this  case  to  show  that  Thomas  Thorpe  was 
her  agent  in  renting  the  farm  In  question,  or 
in  emphqrlng  the  plaintiff  to  work  on  the  farm 
in  1889.  I  Charge  you  farther,  In  that  con- 
neotl<m,  that  It  yon  find  Itaat  after  November 
8k  1889.  after  ahe  took  the  deed,  the  work, 
pasturage,  and  labor  were  done  on  the  farm, 
and  that  grain  and  other  material  were  for* 
niahed  by  the  plaintiff  under  his  lease  of  the 
farm  by  her  huAMUid  while  he  was  the  owner, 
and  to  which  oontraot  or  lease  ahe  sticeeeded 
by  becoming  owner  of  the  farm,  November 
9,  1889,  aha  would  be  liable  for  any  balance 
ot  ttie  aocotmt  that  occurred  after  November 
8;  1889,  hat  not  before,  and  tvedtt  her  with 
any  aoma  of  money,  cMr  other  erops  or  prop- 
er^, that  may  have  been  paid  by  her  hus- 
band, or  received  by  tiie  plaintiff  In  produce 
or  other  things,  after  November  9,  1889,  un- 
less you  should  find  that  the  pasturing  and 
wintering  of  tbe  atock  after  Nov^ber  9, 
1869,  was  done  under  an  Individual  contract 
with  Thomas  Thorpe,— tiiat  he  gave  him  the 
credit,  and  did  not  give  the  credit  to  the  de- 
fendant In  this  suit,— In  which  case  plaintiff 
could  not  recover;  that  Is,  an  express  contract 
nude  with  ThMoaa  lliorpe,  and  the  credit 
waa  given  to  blm  notwithstanding  the  wUtr 
had  succeeded  to  his  rights,  if  he  did  not  look 
to  the  defendant  in  auoh  case,  plaintiff  coidd 
not  recover,  and  yotir  verdict  Aould  be  tor 
the  defendant  In  the  caae."  We  think  the 
charge  oovered  the  law  of  the  case.  If  the 
serrloea  were  In  fact  rendered  to  the  defend- 
ant, and  Thomas  Thorpe  was  acting  as  her 
agent,  there  Is  no  reason  why  she  should  be 
treated  with  greater  favor  than  an  unmarried 
woman-  under  predaely  tbe  soma  drraun- 
stances.  If  there  bad  been  an  express  con- 
tract with  Thomas  Thorpe  as  principal,  there 
could  be  no  recovery,  as  the  circuit  Judge 
charged  the  jury,  and  as  waa  held  by  thla 
coort  In  Newoomb  v.  Andrews,  41  Hioh.  fil8; 
2  N.  W.  Bep.  072;  WUlard  v.  Magoon,  80 
Hlch.  273;  Morrison  v.  Berry,  42  Mich.  393, 
4  N.  W.  Bep.  731.  But  In  this  ease  the 
qneatton  of  llabllit7  tamed  upon  the  Identity 
of  the  principal,  and  the  testimony  tended  to 
show  the  defmdant  to  have  been  tbe  prln- 
cdpal.  aad  the  sarvioea  to  ban  bM  mndmA 
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for  her.  In  the  cases  dted  the  credit  was  ex- 
pressly glvea  to  the  hasband  on  a  oontmot 
made  hy  him  In  his  Individual  capacity,  and 
not  as  agent  In  the  present  case  be  was 
acting  as  agent  only.  It  Is  to  be  noted  that 
this  action  Is  not  bron^t  upon  the  lease, 
but  for  and  on  account  of  dealings  ontdde  ot 
the  lease,  and,  as  before  stated,  the  questlcm 
was  with  whom.  In  fact,  the  plaintiff  dealt 

The  second  assignment  of  error  relates  to 
the  action  of  the  circuit  Judge  in  excoaing  a 
Juror  on  the  ground  that  he  was  above  60 
years  of  age.  This  ruling  was  based  upon 
the  dictum  in  People  t.  Baumann,  52  Mich. 
5ai,  18  N.  W.  Rep.  369.  It  has  since  been 
held  by  this  court  that  the  age  of  tlie  Juror 
Is  not  a  ground  for  challenge  for  cause.  Peo- 
ple V.  Rawn,  90  Mich.  377,  61  N,  W.  Bep. 
622.  It  does  not  follow,  however,  that  the 
act  of  the  circuit  Judge  in  excusing  the  Juror 
was  prejudicial  to  the  defendant  It  does  not 
appear  that  there  were  not  remaining  a  suffi- 
cient number  of  Jurors  of  the  regular  panel 
to  form  a  Jury  to  try  this  case,  nor  does  it 
appear  that  the  defmdant  had  any  ground  ot 
objection  to  any  of  those  who  actually  sat  In 
the  case,  nor  that  he  bad  exhausted  his  per- 
emptory challenges.  In  Mining  Go.  t.  John- 
ston, 23  Mioh.  39,  it  was  said:  "Though  it 
would  be  ground  of  error  for  die  court  to  ad- 
mit a  Juror  who  Is  challenged  and  ought  to 
have  been  rejected.  It  la  no  ground  of  error 
for  the  court  to  be  more  cautious  and  strict 
In  securing  an  impartial  Jury  than  the  law 
actually  required;  and  that  fOT  this  purpose 
the  court  may  very  propwly  reject  a  Juror 
on  a  ground  whidi  would  not  be  strictly 
sufficient  to  sustain  the  challenge  for  cause, 
or.  In  other  words,  when  the  refusal  to 
sustain  the  challenge  would  not  constitute 
^rror.  So  long  as  an  Impartial  Jury  is  ob- 
tained, nether  party  has  a  right  to  complain 
of  this  course  by  the  court  and  especially 
when,  aa  in  this  case,  no  objection  was  token 
by  either  party  to  tlie  competency  or  Im- 
partiality of  the  jury  Triiich  was  obtained." 
See.  also.  Booming  Oo.  Jarria,  80  Mich. 
308;  McQraU  t.  City  of  Kalamazoo.  53  N.  W. 
Rep.  965,  (decided  at  present  term.)  The 
other  objections  do  not  require  special  oon- 
slderatlon.  Some  objections  were  made  to 
the  pleadings,  but  we  think  them  without 
force,  nor  ma  ibme  any  prejndidal  error  In 
the  remarks  of  counsel  wbkii  were  com- 
plained of.  Thn  judgment  win  be  affirmed, 
with  oaMa.  Tba  oUier  JostioH  cmoarrtd. 


BAT  Cnr  BANK  t.  UNDSAT. 
(Supreme  Court  of  Michigan.    Dee.  22.  1802.) 

Fatkbitt  of  Draft  — Fbiyitt  or  Cohtbaot— 
Right  op  Actio:*. 
1.  On  the  matarity  of  a  draft  which  had  heen 
accepted  by  the  drawees,  it  was  presented  at 
plaintiff  bank,  at  which  It  was  made  payable,  bat 
payment  was  refused,  for  want  of  rands.  The 
drawees*  bookkeeper.  beinK  Informed  by  the 
bank's  oaahisr  of  the  maiiurity  of  th*  draft* 


told  the  cashira  that  it  was  paper  wblch 
ant  the  drawer,  should  pay,  and  tbat  be 
make  a  draft  back  on  him  to  pay  ii 
The  cashier  agreed  to  take  a  sts'lit  draft 
fendant  would  agne  to  take  care  of  it. 
defendant  promised  to  do;  and  thereiipor 
tifT  charged  the  amount  of  tiie  matured  d 
the  drawees,  and  credited  them  with  tt 
ceeds  of  the  si^t  draft  Hddt  that  th* 
inal  dxaft  was  tticvdiy  odd. 

2.  There  was  nothing  In  the  bookkt 
testimony  which  showed  fliat  he  was  di 
by  defendant  to  ask  any  other  than  the  dr 
to  pay  the  draft  and  the  testimony  showe 

Slaintiff  bank  accepted  the  iright  draft  < 
rawees  on  defendant,  and  credited  this 
drawees'  account,  and  cliarged  the  tiuie 
to  them.  Defendant's  agreement  to  acce] 
sight  draft  was  oral,  and  made  to  the  dra 
Held,  that  there  was  no  such  privity  of  coi 
between  plaintiff  and  defendant  as  en 
plaintiff  to  recover  from  defendant  as  tw  n 
paid  for  defendant's  use. 

Error  to  circuit  court,  Wayne  cor 
George  S.  Hosmer,  Judge. 

Action  by  the  Bay  Caty  Bank  a^ 
Archibald  O.  Lindsay,  surviTor,  etc..  tc 
cover  the  amount  of  a  draft  From  a  J 
ment  for  d^mdant,  plaintiff  ai^eala. 
iirmed. 

McDonell  &  Hall,  (Cowles  ft  Jerome, 
counsel.)  for  appellant.  De  Forest  Paine, 

appellee. 

MONTGOMHRY,  J.  The  plalntlfC  declai 
on  the  common  counts,  and  furnished  a  I 
of  particulars  whtcli  limited  Its  demand  U 
claim  for  12.000  paid  E.  J.  Vance  &  Co. 
December  16, 1890,  for  the  firm  of  Lindsay 
(Gamble,  and  at  their  request  to  take  up  t 
draft  hereinafter  r^erred  to.  The  ot^er  Itc 
In  the  bUl  is  the  liability  of  defendant  • 
the  draft  a  copy  of  which  was  serred  wi 
the  declaratimL  The  draft  In  question  wi 
dated  September  12,  1890.  was  drawn  by  tl 
defendant  on  B.  J.  Vance  &  Co..  payable  i 
the  order  of  the  drawers,  and  was  accepte 
by  E.  J.  Vance  ft  Co..  payable  at  the  Ba 
City  Bank.  It  was  indorsed  as  foUowi 
"Pay  E.  W.  Leech  ft  Co.  or  order,  Llndsa. 
&  Gamble.  B.  W.  Leech  ft  Co.,  (In  blaak.)"- 
and  also:  "Pay  to  the  order  of  W.  O..Clifl 
cashier,  for  collection,  for  account  of  Penlo 
Bular  Savings  Bank,  Detroit^  Mich.  J.  B 
Moore.  Caaliler."  The  case  rested  upon  th( 
testimony  adduced  by  the  plaintiff,  wbicb 
tended  to  show  that  the  defendant* a  firm,  at 
the  date  of  the  transactions  in  question,  con- 
dsted  of  A.  G.  Undsay  and  Patrick  M.  Gam- 
ble, since  deceased;  that  Gamble  yiaa  a  mem- 
ber of  all  three  firms,— of  Lindsay  &  Gam- 
ble, E.  J.  Vance  ft  Co..  and  Leech  & 
Co.;  that  on  the  day  of  matarity  of  the  draft, 
It  was  presented  for  paymoit  at  the  Bay  City 
Bank;  that  payment  was  refused,  for  tbe 
reason  that  there  were  no  funds  of  E,  J. 
Vance  ft  Co.  in  hand  to  pay  with;  that  dll^ 
Ing  the  day  the  attention  of  the  bookkeeper 
of  B.  J.  Vance  ft  Co.,  Mr.  Butts,  was  directed 
to  the  subject  by  the  cashier  of  the  plaintUT. 
For  a  statement  of  what  folloved,  we  quote 
from  the  teatimony  given  1^  Mr.  Butti  on 
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the  trial:  '1  went  to  the  bank,  and  told  Bir. 
Young,  the  caahlCT  of  the  CSty  Bank, 
that  it  was  paper  that  Lindsay  &  Ctajnble 
ehould  pay,  and  tbat  I  would  hare  to  make 
a  draft  back  on  them  to  pay  It  with.  Mr. 
Young  said  he  would  take  a  demand  draft  or 
a  sight  draft,  if  I  would  call  up  Lindsay  A 
Gamble,  and  have  Mr.  Lindsay  say  that  he 
would  take  care  of  It  I  then  went  to  our 
oifice,  and  called  up  Mr.  Lindsay,  and  remind- 
ed him  of  thU  paper  coming  due,  Uiat  they 
diould  pay.  I  asked  him  If  he  would  take 
care  of  a  dcmiind  draft.  If  I  should  make  It, 
and  he  aald,  'On  demaiid  Is  a  pretty  short 
time;*  he  hardly  thought  he  would  be  able  to 
take  care  of  It.  He  asked  me  If  I  could  not 
make  It  for  a  few  days*  time.  I  think  he 
mentloued  ten  days.  I  told  him  I  hardly 
thought  the  bank  would  want  to  use  a  paper 
of  that  time,  but,  If  I  could  make  tt  at  al^t, 
that  would  glre  him  three  days'  time  to  pay 
It  'Well,'  he  says,  'do  the  best  yon  can.'  I 
then  went  to  the  bank,  and  told  the  cashier 
that  Lindsay  &.  Gamble  would  take  care  of  a 
sight  draft  The  bank  officer  said.  *AU  right;' 
that  they  would  take  it  in  payment  of  this 
paper.  Question:  That  paid  the  paper? 
Answer:  Yes,  air."  The  circuit  Judge  direct* 
a  verdict  for  defendant,  and  plalntifT 
Itrings  error. 

It  is  first  indsted  that  the  draft  should  not 
be  treated  as  paid,  but  should  be  held  ^>od  In 
the  hands  of  the  bank;  and  it  la  claimed  that 
the  case  foils  within  tbat  class  In  wiAeh  It 
Is  bdd  that  payment  by  an  Indorser  or 
other  party  to  commercial  paper,  who,  as 
lietween  himself  and  the  other  parties  to  such 
liaper,  stands  tn  the  position  of  surety,  does 
not  necessarily  render  the  paper  functus  of- 
tldo,  but  that  it  may  be  again  put  afloat  by 
the  Indorser.  Daniel,  Heg.  Inst  1230,  and 
cases  dted.  We  think,  howerer,  the  testt* 
mony  In  thki  ciise  does  not  show  an  attempt 
on  the  part  of  Vance  &  Oo.  to  so  treat  this 
paper.  This  draft  when  presented,  had  a 
limited  indtuwmcnt  and  the  undoubted  In- 
tention on  the  part  of  Vance  &  Oo.  was  to 
pay  and  retire  It  and  the  bank,  In  terms,  ac- 
cepted a  ri^t  draft  and  agreed  to  make 
rayment,  and  did  tn  fact  make  payment 
There  was  no  Intention  on  the  part  of  either 
Vance  ft  Go.  or  the  officers  of  tlie  bank  that 
title  should  rest  In  the  plaintiff.  This  is 
lunde  to  further  concluslTely  appear  by  the 
fitct  that  the  bank  charged  the  amount  of 
the  draft  in  question  to  the  account  of  Vance 
&  Co.,  and  credited  the  proL-ceds  of  the 
ri^t  draft  and  afterwards  fixed  the  liability 
of  V.ince  &  Co.  by  protesting  the  sight  draft 
It  is  unnecessary,  therefore,  to  decide 
whether  Vance  &  Co.  had  the  right  to  reissue 
the  draft  after  payment  by  them,  as  no 
attempt  to  do  so  Is  shown.  The  drcnlt  judge 
was  right  In  boldtng  that  the  draft  was  paid, 
and  that  ao  z«cov^  could  be  bad  thereon. 

2.  The  question  of  defendant's  Uablllty, 
under  the  ntoney  conntl  for  money  paid  for 
Us  use.  la  mare  difficult  of  determlnattoa. 


The  plaintiff's  contention  Is  that  the  transac- 
tion amounted  to  a  payment  by  the  bank  of 
$2,000  upon  a  demand  upon  which  the 
defendant  was  liable  preylously,  and  which 
it  was  the  defendant's  duty  to  pay.  and 
which  the  bank  did  In  fact  pay  at  his  re- 
quest; and  it  la  said  that  the  fact  that 
the '  defendant  agreed  to  accept  a  draft 
for  the  amount  and  that  stich  agreement  Is 
void  under  How.  St  {  1583,  does  not  change 
the  relations  of  the  parties;  that  the  right  of 
action  was  complete  when  the  money  was  ad- 
Tanced.  There  is  much  force  in  this  conten- 
tion. Indeed,  It  seems  to  us  unanswerable,  if 
It  can  be  heM  that  the  transaction  In  ques- 
tion established  any  privity  between  the  de- 
fendant and  the  bank.  But  a  careful  exam- 
ination of  the  testimony  discloses  the  fact 
that  the  defendant  did  not  authorise  Butts 
to  speak  for  him.  There  Is  nothing,  tn 
Butts*  testimony  which  discloses  that  he  was 
directed  to  ask  any  other  than  Vance  &  Co. 
to  make  paymoat  of  this  draft  The  testi- 
mony further  shows  that  the  plaintiff  in 
ftict  accepts  the  sight  draft  of  Vance  &  Oo. 
on  def^idant  and  credited  this  to  the  acoount 
of  Vance  &  Co..  and  charged  the  time  draft 
to  him.  Vance  &  Oo.  were  liable  to  the 
bank,  and  the  defendant  was  liable  to  Vance 
&  Co.  There  Is^  therefore,  this  additional 
difficulty  standing  in  the  way  of  plaintiff's 
recovery  here:  Not  only  was  the  agreement 
to  accept  oral,  but  It  was  made  to  Vance  & 
Co.,  and  no  authority  to  bind  defendant  was 
given,  except  an  oral  promise  to  accept  the 
sight  draft  It  follows  that  there  was  no 
such  privity  of  contract  between  the  plaintiff 
and  defendant  as  entitles  the  plaintiff  to  re- 
cover. Judgment  Is  affirmed,  witli  costs. 
Ths  other  Justices  concorred.* 


SNYDBR  V.  HITCHCOCK. 
(Supreme  Coart  of  Michigan.    Dec.  23,  1892.) 

Limitations— A>sLMi'siT  ox  Juuuuent. 

Tboogb  the  general  statute  of  limitations 
(Uow.  St  i  8713)  requires  actions  of  assomp- 
sit  to  be  brought  within  six  years  after  the 
cause  of  action  accrues,  asaampsit  oa  a  Judg- 
ment may  be  brought  at  any  time  within  10 
years  after  Its  entry,  since  section  8736  fixes 
that  period  for  bringing  "every  action  on  a  Jndg- 
mmt  or  decresu" 

Error  to  circuit  court,  Ionia  county;  Vernon 
H.  Smith,  Judge. 

Assumpsit  on  a  Judgment  by  Henry  M. 
Snyder  against  Henry  W.  Hitchcock.  There 
was  a  Judgment  In  defradant's  favor,  and 
plaintiff  brings  error.  Reversed. 

John  G.  Patterson  and  Edwin  H.  Lyon, 
for  a|»pellant  vnuiam  O.  Webstw,  for  ap- 
pellee. 

MONTGOMERY,  J.  TbiB  la  SB  action  of 
asstmipsit  upon  a  judgment  rmdcred  In  ths 
circuit  court  June  25.  188L  The  declaration 
by  which  the  suit  was  commenced  was  filed 
June  18,  1801.  Tbe  detmdant  interposed  ttw 
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fltatate  of  nmltatlons.  On  Oie  trial  the  court 
directed  a  judgment  In  taTor  of  the  defend- 
nnt.  on  ttae  ground  ttat  the  action,  being  In 
ftsfflimpait,  was  barred  b7  Che  atatate.  Tho 
only  question  to  be  determined  Is  whether 
the  general  statute  of  ttndtatlons  rehtting  to 
actions  of  assumpsit  controls,  or  whether  a 
special  statute  of  Undtattons  edsts,  appUca- 
ble  to  all  actlinu  bnm^t  vpoa  judgment 
The  general  statute  of  llmltBttons  <«ectlon 
8718,)'  provides  Hut  *'Ae  following  actions 
shall  be  commenced  within  six  years  after 
the  cause  of  action  Aall  accrue,  and  not  aft^ 
erwards;  that  Is  to  mj:  (1)  AH  actions  of 
debt  founded  npon  any  contract  or  Uablllty 
not  under  seal,  exc^t  sncli  as  are  brou^ 
upon  the  judgment  or  decree  of  some  court  of 
record  of  the  TMted  States,  or  of  ttds  or 
some  other  of  the  united  States.  (2)  AH 
acttons  npon  Judgments  rendered  in  any  court 
other  than  those  abore  acepted.  *  *  *  (4) 
All  actions  of  assumpsit  or  upon  the  case, 
founded  npon  any  contract  or  liability,  ex- 
press ur  implied.*'  Section  8719  provides: 
"All  personal  acttona  on  any  r  on  tract,  not 
Bmlted  by  ttte  fOr^Mng  sections,  or  by  any 
law  vt  tills  state,  diaU  be  bron^t  wlthbk  tm 
<  years  aftn-  tbe  accruing  of  ttie  cause  of  ac- 
tion, and  not  afterwards."  Section  8736  pro- 
Tldest  "Every  action  iq>on  a  Judgment  or 
decree  heretofore  rendered,  or  hereafter  to 
be  rendered.  In  a  court  of  record  of  the 
ITntted  States  or  of  this  state,  or  of  any  otiier 
of  the  states  of  ttte  United  States,  shall  be 
brought  wltUn  ten  years  after  the  entry  of 
tM  Judgment  or  decree,  and  not  afterwards." 

It  Is  contended  by  the  defendant's  counsel 
tiiat  as  the  present  action  Is  In  assumpsit, 
the  proTlMon  of  the  section  first  above  quoted 
—that  all  actlmis  of  assumpsit  or  upon  case, 
founded  npon  any  contract  or  llablUtTi  cz< 
press  or  Implied,  must  be  brought  within  six 
jean— controta.  It  bss  been  held  In  numer- 
ous cases  by  this  court  that  the  form  of  ac- 
tion governs  in  determining  whettier  secUon 
87U  or  section  8713  appUes  In  fixing  the 
period  of  limitations,  ^ler  v.  Piatt,  16 
Mich.  306;  Goodrich  v.  Lehind,  18  Mich.  10»; 
CaiTlsty  V.  Faribi,  48  Mich.  319, 18  N.  W.  Rep. 
007;  Sherwood  v.  London,  57  aOch.  219,  23 
N.  W.  Rep.  778;  Avezy  v.  Miller,  81  Mich.  85, 
46  N.  W.  Rep.  603.  But  In  none  of  these 
cases  was  the  action  iipon  a  Judgment,  and 
there  was  no  provision  of  the  statute  which 
fixed  the  term  of  limitation,  except  the  pro- 
vision which  depended  upon  the  form  of  ac- 
tion. By  section  8736,  however,  the  term  of 
limitation  is  fixed  in  evray  action  iq^in  a 
Judgment  or  decree,  without  reference  to  the 
form  of  action  dwsen.  It  seems  to  me  al- 
together dear  that  under  this  secthw  the  ac- 
tion was  In  lime,  and  that  the  plaintiff  Is 
entitled  to  recover. 

The  judgment  shonld  be  reversed,  with 
costs,  and  a  new  trial  ordered.  The  ottier 
Justices  concurred. 


*H(m.  Sti 


OHASa  V.  BOUOHTON  et  aL> 
(Snpmne  Court  of  Michigan.  Oct.  ^  1892.) 

VbXDOK  AXD  PCKCHIAEH— BxPBBBaXTATIONS — 

XacHee. 

1.  B.  entered  into  a  Mntract  for  the  sale 
of  certain  pine  lauds  to  W.,  who,  after  cutting 
a  imaU  portiMi  oi  the  phie,  became  lawdvoit, 

and  assigned  the  contract  to  C.  G.  had  ao 
knowledee  of  estimating  lomber,  and  before 
taking  the  oootnict  asked  B.  for  some  ossnr- 
ance  that  tliere  was  as  mnch  timber  on  the  land 
as  was  represented  in  the-  contract.  B.  thai 
toM  him  that  the  price  was  based  on  bis  (B.'s) 
estimate  of  the  amount  of  timber;  that  his  es- 
timate  ivus  22,000,000  feet  of  white  pine  and 
8,000,000  feet  of  Norwar,  and  that  "it  would 
cat  more  than  our  eatimate."  EM,  that  B.'s 
represeutatious  were  not  mere  eKpressiona  of 
oplnioQ,  but  r^resentatlons  of  fact,  on  which 
a.  had  a  right  to  re\j;  and,  whether  B.  was 
innoi-'ent  of  Latent  to  deceive  or  not,  he  wu  lia- 
ble for  any  damage  resulting  to  C.  through 
such  repreeentations.   Grant,  J.,  dissenting. 

2.  After  C.  purchased  the  land,  H.  con- 
tracted to  cut  the  timber  thereon  for  C.,  and 
carried  on  that  work  for  a  year  before  teUioK 
G.  that  there  was  a  shortage.  As  soon  as  G. 
learned  of  the  aluirtage,  he  notified  B.  Bdd, 
that  the  fact  that  tinuer  had  been  cut  on  the 
land  for  a  year  before  complaint  waa  made 
of  a  ahortage  did  not  «m8tltute  laches  on  C.  ■ 
part,  in  that  O.  relied  on  B.*s  representations, 
aad  did  not  presume  that  the  quantity  of  tim- 
bw  had  been  misnepresmted.. 

Appeal  from  circuit  court.  Lake  county,  in 
chancery;  J.  Byron  Jndhlns,  Judge. 

BUI  In  equity  by  Frank  R.  Chase  against 
Frank  P.  Boughttm  and  others  to  sst  sskto 
a  forfi^ture  of  a  ocratract  to  modify  the  con^ 
tmot  and  obtain  a  decree  for  oie  specific  per- 
formance  thereof  when  modified.  There  was 
a  judgment  tax  oomplalnsnt,  and  defendante 
^MpeaL  Afflrmed. 

Norris  &  Norrls  and  B.  F.  Graves,  for  a.p- 
pellants.  Thomas  F.  McGarry,  William  F. 
McKnlght,  and  F.  D.  M.  Davis,  for  appellee. 

GRANT,  J.  In  October,  1887,  the  defend- 
ants Boughton  &  Lee  purchased  a  tract  of 
land,  chiefly  valuable  for  ptue  timber,  for 
which  tliey  paid  $125,000.  The  A^ct  consist- 
ed of  forty-five  fortlea  In  October,  18S8, 
they  sold  the  land  to  Wilsou,  Luther  &  Wil- 
son for  $200,000,  having  in  the  meanwhile 
out  the  tliuber  from  one  40,  wiiich  had  beea 
burnt  over.  The  sale  waa  evidenced  by  a 
written  contract,  fixing  the  dates  and 
amounts  of  payments,  and  declaring  time  to 
be  "of  the  very  essence  of  the  contract." 
Wilson,  Luther  &  Wilson  entered  upon  the 
lands,  and  lumbered  therefrom  for  one  year, 
and  meanwhile  paid  upon  the  contract  the 
sum  of  $69,524.46.  They  then  became  in- 
volved In  financial  difflcuItleB  on  account  of 
the  failure  of  a  firm  which  was  heavily  In- 
debted to  them.  Wilson,  Luther  &  Wilson 
were  indebted  to  complainant  In  the  sum  of 
$7,000.  They  executed  an  assignment  of  this 
contract  to  him,  the  sole  consideration  of 
which  was  $100.  The  assignment  was  abso- 
lute, and  the  consideration  paid.  Bough  ton 


^Rehearing  denied  December  24,  189!^ 
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&  Lee  gare  their  written  assent  to  the 
iignment,  which  the  cootroot  required. 
Cliaae  remained  In  possession  of  the  land, 
and  carried  on  lomberins  operations  for  one 
7«ar,  and  during  that  time  paid  upon  the  oonr 
tract  973,045.02.  Neither  Wilson.  Lather  & 
Wilson  nor  CUase  fuUy  compiled  with  the 
terms  of  the  contract  They  failed  to  make 
pajments,  and  also  cut  timber  contrary  to 
its  prorislona.  Boughton  &  Lee,  however, 
frequently  extended  the  time  for  making  pay- 
ments. December  0,  1890.  Boughton  &  Lee 
declared  the  contract  forfeited.  January  16. 
1881,  complainant  filed*  this  blU,  alleging  that 
be  had  been  defrauded  by  the  false  repre- 
sentations of  defendant  Boughton,  and  of 
Wilson,  Luther  &  Wilson,  and  that  hi  reliance 
upon  these  representations  he  purchased  the 
MHitract  Tlje  alleged  false  representations 
are  contained  In  the  following  allegations  of 
the  bill:  "That  a  short  time  prior  to  the  31st 
day  of  Ootober,  A.  D.  1889,  the  said  Wilson, 
Lather  &  Wilson,  having  previously  become 
Snoncially  embarrassed  and  unable  to  pay 
tbeir  creditors  In  full,  and  unable  to  oonduot 
a  lumbering  business  and  operations,  and  un- 
able to  make  further  payments  upon  said 
land  contract,  came  to  your  orator,  and  sev- 
erally and  collectively  represented  to  him 
that  there  was  at  iesst  forty  thousand  dol- 
lars (^40,000)  profit  in  the  Boughton  oontraot, 
(which  is  hereinbefore  set  forth  at  length^ 
that  there  was  originally  thirty  to  thirty-two 
millloa  feet  of  merchantable  pine  and  Nor- 
way timber  thereon;  that  terms  could  bo 
made  with  said  Frank  P.  Boughton  &  Co.  by 
wbich  your  orator  would  be  ^labled  to  ful- 
M  the  oontraot  as  as^gnee  of  said  Wilson, 
Lather  ft  Wilson,  and  realize  large  profits 
tberefrom;  that  your  orator  never  had  any 
previous  experience  in  pine  lumber  or  of  pine 
lands,  or  the  manufacture  of  pine  lumber,  or 
the  carrying  on  of  a  lumbering  operation  of 
any  kind;  that  he  was  loath  to  engage  In 
said  enterprise;  that  he  had  previously  been 
a  £umer,  a  dealer  in  real  estate,  and  attend- 
lag  to  loans  and  collections,  and  knew  noth- 
ing whatever  of  the  quaUty  or  quantity  of 
ptoe  timber  while  standing  and  growing  on 
land;  that  the  said  Wilson,  Luther  &  Wilson 
•^tinned  th^  Importunity  of  your  orator 
autn  finally  the  said  Frank  P.  Boughton.  rep- 
resenting the  firm  of  F.  F.  Boughton  &  Co., 
came  to  Beldlng,  Mif»i>ijnt^  and  ^Ined  with 
said  Wilson.  Luther  &  Wilson  In  the  repre- 
KDtatlonB  concerning  the  timber  situated  on 
the  land  covered  by  said  land  contract,  and 
the  great  value  In  said  omitract;  that  then 
and  there  the  said  Frank  P.  Bon^^ton,  who 
well  knew  that  your  orator  had  no  knowl- 
edge of  pine,  or  of  estimating  the  same,  rep- 
resented to  your  orator  that  there  had  been 
more  than  twenty-two  million  of  white  pine 
sod  ei^t  million  feet  of  Norway  timber  on 
said  tract  of  land  before  any  lud  been  out 
therefrom;  that  he  knew  this  to  be  a  fact,  be- 
cause he  himself  bad  gone  over  the  larger  por- 
tion of  said  land,  and  knew  the  same  to  be  as 


represented,  of  Us  own  personal  knowledge; 
that  the  said  Frank  P.  Bou^ton  then  and 
there  referred  to  said  land  contract  and 
schedule  inowporated  in  said  land  ooutract, 
and  represented  that  the  price  set  oppodte 
each  governmental  subdivision  In  sold  sched- 
ule was  based  upon  their  <sald  Frank  P. 
Bou^ton  &  Co.'s)  estimate  of  the  amount  of 
timber  thereon,  at  the  following  prices,  via. 
eight  dollars  ($8.00)  per  thousand  feet  for 
white  pine,  and  five  dollars  ($5.00)  per  thou- 
{  sand  feet  for  Norway;  and  that,  as  a  matter 
!  of  fact,  the  timber  acttially  on  said  lands 
would  overrun  the  estimate  made  thereon  as 
represented  in  said  schedule;  and  that  the 
said  David  E.  Wilson,  William  N.  Luther, 
and  Robert  M.  Wilson  then  and  there  repre- 
sented that  they  bad  long  known  the  said 
Frank  P.  Boughton,  and  knew  him  to  be  In 
every  way  responsible  for  what  he  said,  and 
entitled  to  unlimited  ocmfldence,  and  said 
Bou^ton  said  Mutt  If  the  contract  was  al- 
lowed to  become  forfeited  he  would  not  enter 
into  a  new  oontraot  to  sell  the  same  for  a 
price  equaling  the  amount  then  remaining 
due  on  said  contract;  that  wheal  your  orator 
suggested  that  the  contract  seemed  Ironclad 
as  to  the  times  of  payment,  the  said  Frank 
P.  Boughton  replied  that,  while  that  was 
true,  still,  so  long  as  the  Interest  and  taxes 
were  paid,  and  no  more  timber  cut  than  was 
paid  for,  the  contract  might  be  contLnued  in- 
definitely, provided  your  orator  took  an  as- 
Hlgnment  thereof;  that  your  orator  believed 
the  statements  and  representations  of  the 
ssld  Frsnk  P.  Boughton  and  the  said  Wilson, 
Luther  &  Wilson  to  be  true,  and  entirely  re- 
lied theremL"  The  bill  then  alleges  that  oom- 
plaLnant,  on  the  5th  day  of  January.  1891, 
caused  a  careful  estimate  of  the  timber  re- 
maining on  the  lands  to  be  made,  and  that  he 
then  ascertained  for  the  first  time  that  there 
was  a  shortage  of  from  7,000,000  to  10,000,000 
feet  of  white  pine.  The  prayer  of  the  bill  Is 
as  follows:  (1)  That  the  contract  ot  assign- 
ment  by  WUsoa,  Lutiier  ic  Wilson,  be  set 
aside,  rescinded,  and  canceled;  C!)  that 
Boughton  &  Lee  come  to  an  account  as  to  all 
the  moneys  received  by  them  on  said  contract, 
and  that  an  account  be  taken  of  the  timber 
cut  and  the  value  thereof,  and  of  the  timber 
still  standing,  and  the  value  thereof;  <3)  that 
complainant  have  a  decree  for  the  amount  of 
money  paid  on  said  contract,  leas  the  value 
of  the  timber  removed,  and  that  complainant 
have  a  decree  for  a  lien  upon  the  land  for 
that  amount;  (4)  or  If,  upon  the.  incoming  of 
the  proof,  the  oiKirt  shall  deem  it  more  in  ac- 
cordance with  equity,  that  the  alleged  for^ 
feltnre  be  set  aside,  and  that  a  proper  reduc- 
tion be  made  from  the  oontraot  piioe  by  rea- 
son of  the  shortage  of  said  timber;  (5)  or 
If  It  shall  appear  that  the  amount  paid 
sufficiently  pays  for  all  the  timber  on  said 
land,  that  Boughtou-&  Lee  be  decreed  to  deed 
said  lands  to  complainants.  Defendants  Wll* 
s(Hi  and  WUson,  nirvivors  of  the  firm  of  Wil- 
son,  Luther  A  Wilson,  answered,  virtually 
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admlttfDS  the  allegations  In  the  bfll,  and 
claiming  that  their  statements  to  Chase  were 
based  upon  the  information  they  received 
from  Bonghton  at  the  time  of  their  purchase. 
The  decree  was  that  Bonghton  &  Lee  deed 
the  land  to  complainant,  and  that  the  con- 
tract and  notes  executed  by  Wilson,  Lather 
A  Wilson  be  deUvered  up  and  canceled;  the 
court  holding  that  the  shortage  In  the  pine 
amounted  to  the  dUTerence  between  the  con- 
tract price  and  the  amounts  paid  upon  the 
cont  net  by  Wllaon,  Lather  &  Wilson  and 
complainant 

The  following  facts  are  established  by  the 
evidence:  Wilson,  Luther  &  Wilson  entered 
Into  a  preliminary  contract  with  Bonghton 
&  Lee,  September  27,  1888,  for  the  purchase 
of  these  lands.  A  final  contract  was  to  be 
entered  Into  on  or  before  October  lOtii  fol- 
lowing, and  was  in  fact  made  October  0th. 
Both  contracts  provided  that  Wilson,  Luther 
&  Wilson  should  be  entitled  to  cut  the  pine 
from  any  government  subdivtelon  according 
to  estimates  then  In  possession  of  T.  R.  Welch 
and  R.  L.  Russell;  the  former  having  made 
the  estimate  for  Bonghton,  and  the  latter  for 
Wilson,  Luther  &  Wilson.  These  men  were 
both  expert  woodsmen  and  estimators  of 
standing  timber.  During  the  time  that  Wil- 
son, Luther  &  Wflflon  had  possession  of  these 
lands  and  carried  on  their  operations,  they 
made  no  complaint  of  any  shortage.  Chase 
made  no  complaint  of  any  shortage  untU  No- 
vember 12,  1890,  when  he  wrote  Boughton 
&.  Loe  as  follows:  "The  seven  forties  we  have 
cnt  have  fallen  short  of  the  estimates  1,300 
M,  and  we  have  been  on  2,  12,  and  1  with 
1,500  more;  11  and  IS  to  get  before  we  go 
back  on  your  timber."  It  will  be  observed 
that  this  letter  refers  to  "the  estimate,*'  not 
to  any  representation  of  fact  as  to  the 
amount  of  timber.  There  was  frequent  oor^ 
respondence  during  all  this  time  between 
Chase  and  Boughton  and  between  Wilson, 
Luther  &  Wilson  and  Boughton,  asking  for 
extensions  of  time,  which  Boughton  usually 
granted.  In  all  this  correspondence  there  Is 
not  even  a  hint  of  any  false  or  fraudulent 
representations  by  Boughton,  who  conducted 
all  the  negotiations  on  the  part  of  his  firm. 
No  charge  or  hint  of  fraud  Is  made  until  the 
bill  was  filed  In  this  cause.  There  is  no 
claim  of  any  ooncert  of  action  between 
Boughton  and  Wilson,  Luther  &  Wilson  in 
making  the  sale  to  complainant  Boughton 
knew  nothing  of  any  of  the  conversations 
which  took  place  between  complainant  and 
Wilson,  Luther  &  Wilson.  At  the  request  of 
Wilson,  Luther  &  WDson,  Boughton  went  to 
the  village  of  Chase,  where  he  met  them 
and  complainant  In  the  bank,  of  which  com- 
plainant was  an  officer,  and  where  the  alleged 
false  representations  were  made.  Bouf^ton 
did  not  know  why  he  was  called  there  until 
after  his  arrival  at  the  bank,  when  he  was 
Informed  by  one  of  the  Wilsons  that  they 
proposed  to  assign  the  contract  to  complain- 
ant; and  desired  his  written  consent  thereto. 


Chase  had  ample  time  to  examine  the  prop- 
erty, and  In  fact  went  over  a  portion  of  it 
with  Mr.  Luther,  a  Mr.  Tucker,  and  Mr.  Rus- 
sell, the  estimator  for  Wilson,  Luther  &  Wil- 
son, and  knew  at  that  time  that  Russell  had 
made  an  estimate  of  the  pine  upon  these 
lands.  He  also  took  with  him  a  Mr.  Calmes, 
an  experienced  lnmt>erman,  and  his  friend, 
for  tile  purpose  of  obtaining  his  advice. 
They  together  went  upon  four  sections. 
Complainant  knew  that  Bou^ton  had  never 
made  an  estimate  himaeif,  and  In  fact  had 
never  been  over  all  the  lands.  Boughton  did 
not  know  Chase,  and  was  Introduced  to  him 
by  the  Wilsons,  at  this  Interview,  for  the 
first  time.  No  consideration  passed  from 
complainant  to  Boughton  in  the  transaction. 
Boughton  had  nothing  to  gain  by  the  assign- 
ment of  the  contract  to  Chaste  and  no  oc- 
casion existed  tor  bis  mailing  any  folse  rep- 
resentations. 

In  the  light  of  these  facts,  we  now  come  to 
the  representations  testified  to  by  complain- 
ant. The  conversation  took  place  In  the  dl- 
rectora'  room  in  the  bank,  and  was  partici- 
pated In  by  complainant  Boughton,  the  two 
Wilsons,  and  Lather.  The  following  Is  the 
testimony:  "Question.  What  was  said?  An- 
swer. In  regard  to  the  assignment  of  the  con- 
tract, and  to  know  if  Mr.  Boughton  was  will- 
ing to  have  It  assigned  to  me;  to  consent  to 
an  assignment;  and  in  regard  to  the  terms 
of  the  contract;  and,  If  I  took  the  contract, 
would  I  be  granted  leniency  in  the  payments, 
—the  time  ext«ided,— If  It  was  necessary. 
Yoa  understand  my  arrangement  and  my 
talk  with  Tucker,  Hoops  &  Co.,  or  with  Wil- 
son, Luther  &  Wilson,  was  that  I  didn't  ex- 
pect to  put  into  this  contract  only  about 
twelve  thousand  dollars,  anU  the  balance  of 
the  luyments  were  intended  to  be  made  from 
the  sale  of  the  Itmiber  out  from  this  tract; 
and,  if  the  lumber  would  be  unfit  for  market 
It  would  be  necessary  that  it  should  remaia 
in  the  yard  some  time  to  dry,  before  it  could 
be  sold;  and  at  that  time  I  did  not  know 
what  arrangements  coidd  be  made  with 
Tucker.  Hoops  &  Co.  that  would  be  satisfac- 
tory to  me  in  regard  to  the  matter,  and  I 
also  wished  to  know  from  Mr.  Boughton  how 
much  there  was  due  on  the  contract,  and  how 
much  pine  there  was  on  the  land.  Q.  State 
whether  and  what  was  said  in  that  regard, 
and  state  the  lai^iage  as  near  as  you  can; 
and.  If  not  the  exact  language,  the  substance 
of  It.  A.  Mr.  Boughton  assured  me  that 
there  had  been  over  thirty  millions  feet  of 
lumber  on  this  tract  before  any  was  cut,  and 
he  also  said  he  considered  It  one  of  the  finest 
pieces  of  pine  there  was  In  northern  Michi- 
gan. And  I  wished  him  to  make  a  new  ar- 
rangement in  case  this  contract  diould  og^- 
come  void.  Wilson,  Luther  &  Wilson  feared 
there  might  be  some  litigation  from  the  cred- 
itors In  regard  to  tiie  matter,  although  by  the 
terms  of  the  contract  It  was  very  nearly,  or 
had  but  a  short  time  to  run  before  It  could 
be  Toided.  And  I  asked  Hr.  Bonghton  the 
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qnesti^xi  If  he  would  tnakf  a  new  contract 
with  me  on  the  same  terms  If  that  contract 
shoold  become  void,  and  Mr.  Boosliton  sdd 
tie  would  not  du  bo,  for  he  conaldered  the 
pine  worth  a  good  deal  more  than  uie  con- 
tract price,  and  If  he  owned  It  to-day  ue 
would  not  sell  it  for  any  such  money.  I 
asked  Mr.  Bong^ton  If  he  was  sure  that  the 
pine  would  hold  out  to  the  estimate;  and  In 
answer  to  that  question  Mr.  Boughton  said, 
'I  can  assure  you,  Mr.  Chase,  It  will  fully 
bold  out  to  the  estimates;  and  more,  too, 
becanse  I  baTo  been  over  a  large  portion  of 
It  myself,  and  know  the  quality  of  the  pine.' 
Mr.  Robert  M.  WUson  and  Mr.  Boughton 
wore  talking  about  the  original  purchase, 
and  Mr.  Robert  M.  WUson  said  to  Mr.  Bough- 
ton: 'You  know,  Mr.  Boughton,  we  bought 
tiiat  pine  upcm  your  estimate,  and  I  told  you 
at  the  time  that  I  would  not  hare  bought  a 
piece  of  pine  upon  any  other  man's  estimate, 
and  would  not  hare  taken  another  man's 
statem^t  in  regard  to  the  amoimt  of  the 
VioB  but  yonrs.  But  we  hare  known  you  so 
lung,  and  I  had  adjoining  farms  with  you, 
and  knew  your  father,  that  we  had  perfect 
confidence  In  your  statements  in  regard  to  the 
matter.*  **  After  ttUs  interview,  complainant 
made  arrangements  with  Tncker,  Hoops  & 
Co.  to  manufacture  and  seU  the  timber,  but 
00  aetuement  haa  yet  been  had  between  this 
Arm  and  complainant  for  the  lumber  so  man- 
ufactured and  sold.  On  cross-examination 
complainant  testified  that  he  understood  Mr. 
Bou^ton's  statemoit.  "I  can  assure  you  It 
will  fully  bold  cot  to  the  eatimatea,"  to  be 
his  opinion. 

It  requires  no  ailment  or  citation  of  ati- 
tbotitieB  to  show  that  an  opinion  as  to  the 
qoandty  or  quality  of  an  article  sold  affords 
no  foondatloa  for  relief  in  equity,  or  recorery 
of  damages  at  law.  Boughton  did  not  guar- 
anty tiie  amount  or  quality,  either  verbally 
or  hi  writing.  What  he  said  was  based  upon 
t^sttmates,  which  common  experience  tells  us 
always  differ.  Chase  purchased  with  a  knowl- 
edge tliat  these  statements  were  based  upon 
estimates  of  others,  whose  estimates  were 
within  his  reach,  and  that  the  statements  of 
Boughton  were  not  baaed  upon  personal 
knowledge.  They  were  made  and  received  as 
an  opinion.  If  such  opinion  has  proved  er- 
roneous, he  who  chose  to  act  upon  it  must 
Boffer,  Opinions,  however  strong  and  poed- 
tlTe,  fomlah  no  basis  for  r^ef  in  eqnlty.  The 
representations  made  to  complainant  by  Wll- 
Ho,  Lather  &  WUson  are  immaterial  here. 
So  also  are  the  representations  made  by 
Bongfaton  to  Wilson,  Luther  &  Wilson,  when 
tlkey  purchased  the  lands.  Nether  can  be 
made  the  basis  of  a  recovery  here  against 
Boughton.  If  Boughton  committed  a  fraud 
b  telling  the  lands  to  WUson,  Luther  &  WU- 
son, an  action  for  that  fraud  is  not  asaigna- 
bleu  StebMns  t.  Dean,  82  MlOh.  385,  46  N. 
W.  Bep.  778,  and  authorities  there  dted.  It 
Is  dierefcwe  unnecessary  to  state  or  dlscnss 
what  tiien  took  place  between  them.  WU- 


son, Lather  &  Wilson  are  evldenUy  friendly 
to  complainant;  still  tiiey  are  not  here  as 
complainants,  and  their  rl|^ts  are  not  In  Is- 
sue. But  complainant  cannot  maintain  his 
bill  for  other  reasons.  Boughton  cannot  be 
placed  in  statu  quo.  Complainant  and  his  as- 
aignora  limibered  upon  this  property  for  2 
years  and  2  months,  during  which  time  they 
cut  off  13  forties.  They  cut  timber  In  viola- 
tion ot  the  contract,  and  some  of  the  land  has 
been  burned  over.  Equity  cannot,  therefore, 
restore  the  defendants  Boughton  &  Lee  to 
their  former  condition.  Complainant's  reme- 
dy, If  he  had  any,  would  therefore  be  an  ac- 
tion at  law  to  recover  damages,  which  rume- 
dy  is  ample  and  complete.  There  is  no  ne- 
cessity for  an  accounting,  because  tbe  con- 
tract price  la  fixed,  the  payments  are  conced- 
ed, and  the  amoimt  of  timber  cut  exclusively 
within  the  knowledge  of  oomplainant  The 
only  question  In  such  case  would  be:  Were 
Boughton  &  Lee  guilty  of  fraud?  And,  if  so, 
what  damages  did  complainant  suffer  in  con- 
sequence thereof?  These  are  proper  questions 
for  a  jury,  should  either  party  desire  It.  Un- 
der the  facts  of  this  case,  there  is  no  ground 
for  the  Interposition  of  a  court  of  equity,  ex- 
cept to  relieve  from  the  declared  forfeiture. 
Upon  receiving  notice  of  the  forfeiture  com- 
plainant was  relieved  from  further  payments 
for  uncut  timber,  and  his  right  of  action  for 
damages  for  any  fraudulent  representations 
immediately  accrued.  He  did  not  need  the 
Interposition  of  a  court  of  equity  to  give  him 
damages.  He  does  not  want  the  forfeiture 
set  aside  unless  the  court  will  deduct  what 
damages  he  claims  to  have  suffered.  The 
effect  of  the  decree  Is  to  make  a  new  con- 
tract between  Boughton  &  Lee  and  the  com- 
plainant, the  assignee  of  the  orl^nal  con- 
tract This  la  not  the  province  of  a  court  of 
equity.  It  deducts  $57,430.02  from  the  con- 
tract price,  and  compels  Boughton  &  Lee  to 
sell  their  property  at  such  sum  as  the  court 
has  deemed  equitable.  The  learned  circuit 
judge,  in  his.  opinion,  says;  "Boughton  &  Lee 
have  already  received  much  more  on  the  con- 
tract than  they  gave  for  the  timber."  In  ex- 
act figures,  they  have  received  $17,669.48  more 
than  they  paid  for  It  But,  allowing  interest 
on  the  amount  they  paid  until  this  money  was 
received,  and  they  have  received  only  about 
$8,000  above  the  contract  price,  which  is  oer- 
talnly  not  a  very  large  profit  on  so  large  a 
tranaaction.  It  certainly  does  not  Justify  a 
court  of  equity  in  fixing  an  equitable  price  for 
the  land.  Parties  may  fix  any  price  they 
choose  for  the  sale  of  their  property,  and 
purchasers  wiU  not  be  reUered  because  they 
have  made  hard  bargains. 

In  regard  to  the  fraudulent  representations 
claimed  to  have  been  made  to  Wilson,  Luther 
&  WUson.  the  learned  clrctdt  Judge  said: 
"Were  ^AHlvin,  Luther  &  Wilson  the  complain- 
ing parties,  some  question  might  arise  as  to 
whether  they  relied  sufficiently  on  Boughton's 
representations  to  Justify  r^ef  in  case  of 
fraud,  for  the  reasmi  they  were  practical  lum- 
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bermMi,  had  made  eome  examination  of  the 
lauds  and  timber,  were  near  by,  and  bad  in 
their  employ  a  capatde  estimator,  who  could 
soon  hare  estimated  all  the  timber,  had  It 
been  deemed  needtol."  In  my  judgment,  the 
claim  of  Wilson,  Luther  &.  Wilson  is  stronger 
-than  that  of  oomplainant  If  WUaon,  Luther 
&  Wilson  have  no  cause  of  action,  they  cer- 
tainly cannot  (o-eate  one  for  Chase  by  repeat- 
ing the  representations  to  them.  This  dis- 
posal of  the  case  renders  it  unnecessary  to 
state  or  discuss  the  estimates  made  by  the  dif- 
ferent witnesses.  They  are  immaterial  to  the 
issue  between  complainant  and  the  def^id- 
ants  Boughton  &  Lee.  The  defendants 
Bougliton  &  Lee  concede  that  the  forfeiture 
may  be  set  aside,  and  complainant  allowed 
«  reasonable  time  In  which  to  pay  the  bal- 
ance of  the  contract  piice.  If  be  elects  so  to 
do.  The  decree  shoidd  be  reversed  as  to 
them,  and  decree  entered  in  this  court  set- 
Uug  aside  the  forfeiture,  and  giving  com- 
plainant 00  days  within  which  to  pay  the 
amount  still  due  upon  the  contract.  The 
defendants  Boughton  &  Lee  should  recover 
«0Btfl  of  boQi  courts. 

McORATH,  J.  I  cannot  agree  with  the 
conclusion  arrived  at  by  Mr.  Justice  GKANT. 
In  18S5  one  Peters  bought  this  land  upon  an 
estimate  of  22,000,000  feet.  In  1887,  Peters 
«old  to  Boughton  &  Lee  upon  an  estimate  of 
between  22/100,000,  and  23,000,000.  Friceler, 
who  sold  tlie  land  for  Peters,  and  received 
fOOO  from  Peters  for  negotiating  the  sal^, 
made  a  re-eetimate  of  the  timber,  in  company 
with  Welch,  who  was  in  the  employ  of  and 
was  acting  for  Boughton  &  Lee.  Afterwards 
Priceler  and  Welch,  in  company  with  Bough- 
ion,  went  upon  the  laud,  spending  not  to  ex- 
ceed five  or  six  hours  upou  the  1,800  acres. 
'Ibis  was  the  only  examination  that  Boughton 
made  of  the  land,  and  Boughton  testifies  that 
he  accompanied  them  for  two  or  three  hours, 
and  then  sat  down  In  the  woods,  and  waited 
mitil  they  had  completed  the  tour.  Friceler 
testifies  that  when  estimating  in  company 
with  Welch  he  reported  to  Welch  his  figures 
as  they  went  along.  He  says  also  that  Uo  re- 
ported his  estimate  to  Boughto't  tin  betwti<'3 
22.000,000  and  23,000,u00.  Vt'iAsik  says  that 
he  has  }<mt  his  figures  made  at  that  time, 
but,  as  near  as  he  can  remember^  they  aggre- 
gated 26,400.000,  and  that  he  so  informed 
Boughton.  After  Boughton  &  Lee  sold  to 
Wilson,  Luther  &  Wilson,  Priceler  bad  a  con- 
versation with  Boughton,  in  which  Boughton 
told  him  of  the  sale,  and  the  price,  and 
Priceler  remarked,  "That  was  a  good  deaJL" 
Boughton  said,  "Tee,  it  was  a  good  deaL" 
Priceler  then  asked  if  he  had  the  bargain  in 
good  shape  in  the  contract,  and  Boughton 
said,  "We  have  made  no  boy's  bargain." 
After  the  talk  about  selling  to  Wilson,  Luth- 
er &  Wilson,  Boughton  directed  Welch  to 
make  an  estimate,  and  Welch  *'iaiii>i»  that  be 
took  his  flgares,  made  when  Priceler  and  he 
mado  tb»  eathna^  and  made  out  the  wrlttu 


estimate  of  each  40,  upon  wbich  the  sale  was 
made  to  Wilson,*  Luther  &  Wilson,  accord- 
ing to  which  the  total  is  30.100,000. 
He  claims  that  the  difFerence  between  the 
26.400,000  and  the  80.100,000  is  the  dliterence 
between  the  log  scale  and  the  lumber  tally, 
but,  altliou^  pressed  to  state  the  baste  of 
his  estimate  of  the  difference,  he  arolds  the 
question.  Welch  admits  that  he  was  to  re- 
ceive f0.000  from  Boughton  &  Lee  for  his 
part  In  the  transaction.  The  testimony  Is 
that  the  difference  between  the  log  and  the 
mill  tally  would  depend  upon  the  method  of 
cutting.  If  cut  by  a  drcular  Into  boards, 
there  would  be  little  difference,  but,  if  cut 
Into  bill  stuff,  the  difference  would  be  from  15 
to  20  pel'  cent  The  testimony  also  shows 
that  estimates  are  usually  made  on  log  cut. 
The  Wilsons  testify  that  Boughton  &  Lee  rep- 
resented that  they  had  purchased  this  timber 
upon  a  30,000,000  estimate,  log  tally,  and  that 
it  would  saw  out  32,000.000,  as  the  mill  tally 
always  overran.  These  estimates  are  not  In- 
tended to  be  mere  opinions,  derived  from 
cursory  observations.  They  are  UBUally  made 
by  experts,  who  make  ttiat  a  business,  who 
go  into  the  presence  of  every  tree,  with 
bo(^  and  pencil,  and  from  size  and  length 
and  appearance  of  tree  make  calculations, 
and  these  calculations  are  made  the  basis  of 
purchase  and  sale.  In  the  contract  In  this 
case  the  estimate  furnished  by  Boughton  was 
made  a  part  of  the  contract  In  the  estimate 
the  description  of  each  40  Is  given,  thm  the 
value  of  the  timber,  then  the  number  of  feet 
of  good,  then  the  number  of  feet  of  common, 
then  the  number  of  feet  of  Norway,  tiim  the 
log  run,  and  at  the  head  of  each  column  of 
good,  common,  and  Norwar  Is  given  the  price 
per  thousand.  In  the  contract  the  descrip- 
tlons  and  values  only  are  given,  and  they  are 
made  the  basis  of  the  payments.  The  white 
pine  la  figured  at  eight  dollars  per  thousand, 
and  tiie  Norway  at  five  dollars. 

Complainant  aays,  referring  to  the  conver- 
sation with  Boughton:  "We  talked  about 
the  schedule  price,  and  Boughton  said  the 
schedule  price  of  each  40  was  based  upon 
his  [Bouj^ton's]  estimates  of  the  amount  of 
timber  upon  each  40.  In  Bou^ton's  pres- 
ence, at  that  time,  one  of  the  Wilsons  said  to 
complainant  that  they  bad  been  acquaint- 
ed with  Boughton  a  long  time,  and  I  [com- 
plainant] could  rely  upon  anything  tlmt  Mr.< 
Boughton  might  tell  me  in  regard  to  the  mat- 
ter." Robert  H.  Wilson  says:  "Mr.  Chase 
spoke  up,  and  said,  'I  am  a  farmer,  and  don't 
know  anything  about  lumbering.  Suppose  the 
pine  is  not  there.  Mr.  Boughton.  and  Chase 
gets  Into  a  hole,  who  will  help  him  out?'  Mr. 
Boughton  aays:  'Mr.  Ohase,  I  have  looked 
over  a  large  portion  of  that  pine  myself.  Iwlll 
assure  yon  that  the  quantity  will  hold  out* 
I  odud  Mr.  Bou^tton  what  their  estimate 
was,  and  he  said  it  was  22,000^)00  wUte  aad 
aOOO.000  feet  of  Norway.  He  sold,  'It  will 
cut  won  than  our  estimate.' "  David  B.  Wll- 
Sfm  testiOes  that  "Chase  said*  'I  am  not  a 
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bunbermiLn.  I  know  nothing  about  It  what- 
tm.  I  wanted  to  see  you  [Booi^ton] 
about  the  terms  of  the  contract,  and  tlie  qual- 
ity of  the  timber,  to  know  what  there  is  of 
It'  Bougbton  aoid:  *I  can  assure  you  the 
Umbo:  Is  there.  I  have  been  on  a  large  por- 
tion of  that  land  myself,  and  I  know  that  It 
irUl  bold  out  to  ttie  esttmattt  In  quantity 
ud  quaUty.' " 

Before  the"  final  contract  was  entered  into 
between  Boughton  &  Lee  and  Wilson,  Luther 
t  Wllaim,  a  memorandum  agreement  was 
made,  dated  September  27,  188S,  which  pro- 
vided that  payments  were  to  be  made  "ac- 
cording to  estimates  now  in  itossesslon  of  T. 
B.  Wdch  and  R.  L.  Kussell."  According  to 
Boughton,  the  subseQuent  contract  provided 
Oiat  payments  were  to  be  made  In  accord- 
ance with  estimates  which  were  prepared  by 
Welch,  upon  the  basis  of  the  mill  tally,  at 
Bou^^ton's  Instigation,  after  the  execution  of 
the  preUmlnary  contract,  and  that  the  object 
of  this  last  estimate  which  had  been  inflated 
from  3,000,000  to  5,000,000  above  the  figures 
which  now  exist  only  In  the  minds  of  Bough- 
ton  and  Welch  was  that  he  "wanted  a  state- 
ment of  the  estimated  amount  of  stuft  on  the 
land,  80  that  when  it  became  necessary  to 
draw  a  detailed  contract  I  would  have  some- 
thing to  go  by.  If  the  other  poople  didn't,  or 
be  prepared  to  make  a  detailed  contract." 
If  W^ch  already  had  estimates,  as  the  first 
agreement  clearly  Indicated,  why  was  it  nec- 
essary to  Bubstltnte  others?  The  contract 
provided  that  those  already  prepared  would 
be  the  basis,  and  why,  in  any  event,  substl- 
tate  Inflated  estimates?  No  other  detailed 
estimates  were  ever  submitted  to  the  Wilsons 
tj  Bou^ton,  except  these,  and  the  Russell 
estimate  referred  to  was  undoubtedly  that 
made  of  the  five  forties  for  the  purpose  of 
comparison  with  the  Boughton  estimate  of 
the  same  forties.  It  is  not  necessary  to  go 
Into  the  Qoestlon  as  to  whether  or  not  Wilson, 
Luther  &  Wilson  were  misled.  The  defense 
claim  that  Boughton's  representations  to  com- 
plainant were  mere  matters  of  opinion;  that 
the  figures  given  in  the  estimate  upon 
which  tjie  payments  In  the  contract  were 
based  were  tlie  mill  tallies,  and  not  the  log 
tallies,  and  that  the  representations  made  by 
BougUton  to  Cluise  were  based  upon  esti- 
mates made  by  a  competent  man.  As  bear- 
ing upon  this  defense.  It  was  competent  to  go 
Into  the  entire  history  of  these  estimates,  so 
far  as  Bou^ton  knew  of  their  character,  as 
well  as  Into  what  he  said  to  the  Wilsons,  or 
to  any  one  else,  as  to  whether  they  were  ltas> 
ed  upon  log  or  lumber  tally.  Mr.  Peters, 
a  competent  lumberman,  testified  that  any 
material  difference  between  the  log  and  the 
lumber  tally  would  depend  upon  whether  the 
logs  were  to  be  cat  with  a  band  saw  or  a  dr- 
fular,  or  whether  they  were  to  be  cut  into 
inch  boards  or  bill  stuff.  The  same  witness 
says  that  estimates  upon  which  stumpage  is 
mOd  are  based  upon  the  log  tally.  The  pos- 
tfilUttos  determine  the  stumpage  raluft 
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There  were  no  "Ifs"  in  the  estimate,  or  In  the 
representations  to  Chase,  and  no  Intlmatloiis 
that  the  representations  were  baaed  upon  the 
lumber,  and  not  the  log,  tally.  Boughton  had 
bought  this  land  ui>on  an  estimate  of  from 
22,000,000  to  23,000.000.  He  had  spent  tm 
hours  in  looktog  over  the  timber  In  company 
with  Priceler  and  Welch.  Priceler  had  given 
his  estimate  to  Boughton  at  between  22,000^ 

000  and  23,000,000.  Welch  tesUfiea  that  he 
gave  Boughton  his  flguraa  at  26,400,000.  In 
the  contract  the  prices  are  fixed,  and  the  sum 
to  be  realized  from  each  40  at  those  prices  Is 
named.  Wilson,  Luther  &  Wilson  become  In- 
solvent, and  are  unable  to  carry  it  out 
They  owe  Chase  97,000,  and.  In  order  to  get 
his  money,  he  takes  on  asdgnment  of  their 
contract,  and  he  pays  them  $100.  Before  the 
assignment  Cliase  goes  to  Boughton  and  tells 
him  that  he  Is  not  a  lumberman,  and  knows 
nothing  about  the  business,  and  in  Boughton's 
presence  the  Wilsons  assure  Chase  that  ha 
may  rely  upon  whatever  Boughton  tells  him. 
Boughton  then  tells  Chase  that  the  schodiile 
price  (in  the  contract)  of  each  forty  Is  based 
iipon  his  (Boughton's)  estimate  of  the  amount 
of  timber  upon  each  40;  that  ills  estimate  was 
22,000.000  feet  of  white  pine,  and  8,000,000 
feet  of  Norway,  and  that  it  "would  cut  more 
than  our  estimate;"  that  he  (Boughton)  had 
looked  over  a  large  portion  of  that  piece  him- 
self, and  "I  will  assure  you  that  the  quantity 
will  hold  out"  Chase  then  said  to  Boughton, 
"Your  assurances  to  me  are  satisfactory,  and 
if  I  can  make  proper  arrangements  with 
Tucker  &  Hoops  to  manufacture  the  lumber, 

1  sliail  take  the  contract."  These  statemeiUs 
made  by  Boughton  to  Chase  were  not  mere 
expresdons  of  opinion;  nor  did  Boughton 
then  claim  tliat  they  were  predicated  upon 
the  estimates  of  others.  They  were  repre- 
sentations of  fact  alleged  to  be  based  upuu 
personal  knowledge.  Cliase  made  no  further 
inquiry  as  to  the  quantity  of  the  timber,  but 
relied  upon  what  Bou^ton  said.  In  Holcomb 
V.  Noble,  60  Mich.  396.  37  N.  W.  Rep.  497,  the 
representations  were  contained  In  a  letter 
written  by  the  vendor,  which  contained  the 
following:  "I  had  as  good  a  Judge  of  pine  as 
there  Is  In  Michignn  examine  this  Lind.  and  a 
good  juilfie  uf  piuij,  and  he  estimates  that 
there  Is  at>out  live  million  pine  on  the  land, 
one  half  of  which  is  white  pine,  and  the  rest 
Norway:  and  he  says  that  this  Is  a  very  low 
estimate,  and  that  the  pine  is  of  a  good  quali- 
ty. The  white  pine  is  scattering  among  hard 
wood,  which  usually  indicates  flrst-claas  pine. 
The  land  is  worth  for  farming  purposes  $5  per 
acre  after  the  pim?  is  oK,  uud  this  is  price  of 
farming  hind  lu  this  l<>o:Ulty.  Tlip  tund  is 
close  to  logging  stream,  which  carries  logs  to 
Alpena.  There  are  quite  a  number  of  good 
farms  In  same  township.  I  hold  lauds  at  $12.- 
&0  per  acre,  and  I  think  there  Is  enough  pine 
on  land  to  pay  for  It  at  that  price."  The  court 
say:  "It  Is  admitted  that  in  equity  an  actual 
design  to  mislead  Is  not  necessary  If  a  party 
is  actually  misled  by  another  In  a  bargaia. 
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Tbien  was  abnndiint  erldence  In  this  case  to 

authorize  tlie  juiy  to  find  that  defendant, 
whether  honestly  or  dishonestly,  expected 
plaintiff  to  act  on  bis  representations  of 
the  reliableness  of  the  reports  which  he  pro- 
duced, and  that  plaintiff  did  rely  on  them. 
There  Is  no  reason  for  a  difference  in  action 
In  such  cases  between  couils  at  law  and 
courts  of  equity." 

It  is  urged  that  Boughton  &  Lee  had  noth- 
ing to  gaha  by  flie  assignment  of  the  contract 
to  Chase,  but  this  contention  cannot  be  main- 
tained. Wilson,  Luther  &  Wilson  were  insol- 
vent. They  must  necessarily  have  ceased 
operations.  Boughton  &  Co.'s  Interest  was 
in  a  continuance  of  operations.  Complain- 
ant's purchase  meant  a  continuance  of  opera- 
tions, and  a  continuance  of  gain  to  Boughton 
&  Lee.  They  realized  from  Chase's  operation 
thousands  of  dollars  for  timber  that  was  not 
there.  Defendants  Bougliton  &  Lee  claim  the 
"benefits  of  a  cross  bill,  and  pray  that  com- 
plainant may  be  decreed  to  perform  the  said 
contract 

It  Is  next  contended  that  cwmplainant  was 
guilty  of  laches;  that  he  Itimbered  the  lands 
for  a  year  before  complaint  was  made,  but 
Chase  had  let  the  contract  to  manu&ctnre  to 
Tucker,  Hoops  &  Co.,  who  had  not  reported 
to  Chase  the  out  with  reference  to  the  area, 
until  November,  1869.  at  which  time  the  short- 
age then  discovered  was  Immediately  reported 
lo  Boiiifhlon  &  Lee.  No  laches  can  be  im- 
puted, because  Chase  relied  implicitly  upon 
Boughton's  representation,  and  did  not  hunt 
for  fraud,  or  presume  that  the  qnantltr  of 
tlmt>er  had  been  misrepresented. 

It  is  next  Insisted  that  complainant's  rem- 
edy Is  by  an  action  at  law,  and  that  equity 
has  no  Jurisdiction  of  the  question  of  dama- 
ges. The  contract  price  was  $200,000.  Bough- 
ton &  Lee  have  received  $142,580.62,  inclusive 
of  interest  The  contract  has  been  declared 
forfeited.  According  to  Botighton's  estimate, 
17,1^1,223  feet  of  timber  remain  uncut 
Three  estimates  were  made  of  the  remaining 
timber  after  the  declaration  of  forfeiture. 
The  average  of  these  Axes  the  amount  imcut 
at  6,360,567,  leaving  a  shortage  of  10,800,656. 
or  over  one  third  of  Boughton's  estimate. 
One  thlid  of  the  purchase  price  would  be  $66,- 
666.60.  The  $142,580.62  received  by  Bouph- 
ton  &  Lee  Indndes  Interest,  but  it  includes 
interest  on  this  $66,666.66  for  over  two  years, 
amounting  to  $9,333.32.  The  principal  paid 
and  this  Interest  amounts  to  about  $137,000. 
Add  to  this  amotmt  the  shortage  value,  and 
we  have  $203,666,  or  an  amount  In  excess  of 
the  contract  price.  Complainant's  damage 
could  not  be  less  than  the  shortage  value. 
Boughton  &  Lee  have  declared  this  contract 
to  be  forfeited,  and  complainant  has  been 
forced  into  a  court  of  equily  to  have  that  for- 
feiture set  aside.  Having  Jurisdiction  of  the 
matter  for  relief  which  can  only  be  obtained 
In  equity,  the  court  will  not  hesitate  to  retain 
its  cogoizance  to  diS[>ose  of  the  entire  contro- 
wa^.  lUllar  t.  Stepper,  82  Mich.  IM;  Blckle 


T.  Dow,  89  Mich.  91;  McKlnney  t.  Cnrtlsit 
80  Mich.  611,  27  N.  W.  Rep.  891;  Wallace  v 
Wallace,  63  Mich.  830.  29  N.  W.  Rep.  bU- 
Horton  T.  Hubbard,  88  Mich.  123,  47  N.  W. 
ilep.  115.  In  the  latter  case,  the  court  say: 
"Equity,  having  once  taken  Jurisdiction  to 
enforce  the  contract,  will  retain  It  to  adjust 
the  conflicting  claims  to  the  purchase  mon- 
ey." In  the  present  case,  defendants  Boogh- 
ton  &  Lee  have  asked  the  codrt  to  decree 
specific  performance  of  the  contract  accord- 
ing to  its  terms,  and  to  fix  complainant's  lia- 
bility to  pay  the  balance  of  the  purchase 
money.  Complainant  asks  relief  from  the  ob- 
ligation to  pay  because  of  the  fraud  upon 
him,  and  a  court  of  equity  will  not  relegate 
him  to  his  remedy  at  law,  and  compel  him 
in  the  mean  time  to  make  fmtlier  payments 
to  protect  his  right  to  the  property.  The 
decree  of  the  court  below  should  be  affirmed, 
and  it  is  su  ordered. 

MORSE,  C.  J.,  ooncurred  with  McGBATH, 
J.  LON'G  and  MONTGOMEUT,  JJ.,  did  not 
sit 


AUSTRIAN  et  al.  v.  SPRINGER. 
(Supreme  Court  of  Michigan.    Dec  23,  1882.) 

Sales— Btatutb  of  Fkaudb— Aobnt's  Authority 
—Custom— Dam  A0E9. 
;        1;  An  order  tor  goods,  signed  by  the  buyer 
I  and  solicited  by  the  seller's  anent,  who  executes 
I  a  written  acknowledgment  that  the  goods  have 
been  ordered  from  his  principal,  ia  a  cootract  for 
the  sale  of  goods,  sufficient  to  satis^  the  stat- 
ute of  frauds. 

2.  An  agent  employed  by  s  foreign  mano- 
facturer  to  solicit  orden  for  goods  mast,  as  to 
innocent  third  persons  dealing  with  him,  be 
deemed  to  have  authority  to  accept  the  orders, 
and  to  enter  loto  contracts  of  sole  binding  oo 
his  principal,  where  that  is  the  general  usage  la 
the  business,  as  conducted  by  such  manafactur> 
ers  through  such  agents,  aod  where  It  is  shown 
that  such  sales,  entered  into  by  the  agent  In 
question,  had  been  repeatedly  recognised  by  his 
employers. 

3.  A  foreign  manufacturer  employing  an 
agent  to  solicit  orders  is  bound  by  a  general 
custom  which  authorises  such  agents  to  accCTtt 
orders  without  oonfereuee  with  thdr  principals, 
though  he  may  have  no  actual  knowledge  of 
the  custom. 

4.  A  purchaser  of  goods  from  a  foreign 
manufacturer  is  entitled  to  wait  until  the  date 
of  delivery  fixed  by  the  contract  before  pur- 
chastog  them  dsewbere,  though  he  has  been 
notified  that  his  order  oould  not  be  filled  at  the 
time  specified  in  the  oonttact;  and  his  measure 
of  damages  is  the  diflerrace  between  the  con- 
tract price  and  the  market  price  at  the  time  the 
goods  ^onld  have  been  delivered,  though  that 
may  be  c(Hirid«tLbly  higher  than  at  the  time 
when  he  was  notified  that  the  goods  would  be 
delayed. 

6.  Id  an  action  by  a  purchaser  of  goods 
against  a  foreign  manufacturer,  for  failure  to 
deliver  them  at  the  time  specined  In  the  con- 
tract of  sale,  defendant's  mauaglng  agent,  who 
has  testified  that  the  order  was  not  filled  for 
lack  of  manufacturing  capacity,  and  that  he 
was  unwilling  to  extend  credit  to  the  purchaser, 
may  be  cross-examined  with  a  view  of  showing 
that  the  failure  to  fill  the  order  was  due  to  the 
fact  that  defendant  bad  entered  into  a  com- 
bination with  other  manufacturers  not  to  sell 
goods  to  Amoican  houses  tor  a  certain  tlma. 
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Bmnr  to  dronlt  oonrt,  Kent  ooanty;  AUoi 
a  Addt,  Jndgeu 

Action  by  Leo  Anstzlan  &  Oo.  ogalnat 
Natlian  ^M^tnger  for  tBiloie  to  deUver  gooda 
ooDtiaeted  to  be  sold  hy  defendant  to  plalnr 
UIEb.  Then  was  a  verdiot  In  ^aintms'  favor, 
and  defendant  brings  error.  Afflrmed. 

Tbe  contract  was  entered  Into,  on  defend- 
tnt^s  bdial^  by  Frank  O.  Fittcm,  a  soUdtlng 
Mgeat  employed  by  defendant  At  tbe  trial, 
piainHiffif  introdnoed  evidence  of  a  oustom  all 
over  tbe  oonntry  for  soob  agento  to  accept 
orders  vittumt  oonferokce  witb  their  prln^ 
Gipala.  The  deposltiou  of  <me  Usen,  defend- 
ant's mannfactorlng  agent,  was  also  Intro- 
dnced  In  erldenoe.  On  crosB-exandnatiQn  of 
this  witness,  plalntiffB  sooe^t  to  show  that 
his  order  bad  not  been  filled  because  defend- 
ant had  entered  Into  a  comUnatlcai  or  aa- 
■pdatlon  with  other  mannfactorers  not  to  sell 
BQods  to  American  honses  for  a  owtaln  tiaie. 
On  the  snhJoct  of  Fitton's  authority  to  bind 
defendant,  the  court  charged  as  follows: 
"Thai  pne  employs  another  as  his  agent  to 
•uQ  goods  or  other  property,  and  knows,  as 
a  matter  of  fact,  that  he,  In  so  acting,  as- 
Bumes  to  make  oontracta  with  his  customers 
ateolutely  binding  on  his  principal,  leaving 
no  optioi  (HI  bis  part  to  repudiate  or  reject, 
leaving  the  agent  tilotfaed  with  apparent  an- 
thority  to  make  sodi  cwdxac^  in  the  absoioe 
of  any  proof  of  limitation  or  restriction  upon 
hla  authority,  the  presnmptloa  must  prevail 
diat  the  ageat  is  acting  within  the  soope  of 
lili  aothori^,  and  the  principal  Is  bound  Iqr 
Us  acta.  So  that  If  yon  beUere  In  this  case, 
from  the  evidence,  that  the  def^idant  had, 
prtor  to  March  21,  1890,  emplo^d  Fltton  as 
Us  ag^t  to  sell  German  looklng-^ass  plates 
In  Caiicago  and  elsewhere  In  the  United 
States,  and  had  <dothed  him  with  apparent 
authority  to  make  contracts  for  the  sale  of 
such  goods,  and  the  plaintiffs  had  knowledge 
that  he  was  so  acting,  then,  in  the  absence  of 
any  proof  of  limitation  or  restriction  on  his 
authority,  he  mwt  be  presumed  to  have  been 
a  general  agent  of  the  defendant,  clothed 
witii  power  to  aooompUdi  the  purpose  of  his 
agency,  to  wit,  make  ctmtracts  for  the  sale  of 
goods,  binding  alike  on  the  purchaser  and  the 
wUer."  *af  you  shall  find  that  the  defend- 
ant did  clothe  him  with  the  apparent  author- 
ity of  a  general  agent  for  the  purpose  of 
making. sales  of  his  goods,  he  is  bound  by 
liis  acts,  within  the  general  scope  of  his 
authority,  even  though  they  may  have  beeai 
In  violation  of  his  Instructlmis,  if  the  plain- 
HA  hod  no  notice  of  his  instmottons."  "The 
^eaomptlon  is  that  one  known  to  be  a  general 
ajienC  Is  acting  within  the  scope  of  his  author- 
ity, and  a  party  dealing  with  him  la  not 
bonod  to  make  inquiry  concerning  such  au- 
thority. While  there  Is  no  proof  of  actual, 
express  authority  given  by  defendant  to  Fit- 
ton  to  accept  orders  for  gloss,  yet  the  Jury 
bave  the  right  to  infer  such  authority,  and 
such  express  authority,  from  the  evidence 
la  the  case.  If,  to  the  minds  of  the  Jury,  the 


evidence  convinces  them  that  such  anthori^ 
was  given."  "The  evidence  of  defendant's 
knowledge  may  be  derived  from  the  acts  of 
the  parties,  proved  to  have  taken  place  be- 
tween them,  relating  to  ib»  business  of  the 
agency,  If  such  acta  convlnoe  you  that  such 
authority  was  given  or  was  not  givoL"  "The 
question  is  not,  what  was  tbe  authority  ac- 
tually given?  but,  what  was  the  party  dealing 
with  the  agent  Justified  In  bt^evlng  the  author- 
ity to  be?"  "If  you  find  that  the  defendant 
put  his  price  list  <i£  these  goods  to  the  nands 
of  Fltton  for  the  purpose  of  enabling  bun  to 
Bell  them,  that  would  amount  to  an  implied 
authority  to  him  to  sell  Ihem,  no  notice  ot 
the  contrary  being  shown  or  appearing;  and, 
unless  he  did  sell  them  In  otiier  Hum  the  usual 
manner,  the  idaintllb  were  not  under  ob- 
ligation to  inquire  as  to  the  agent's  authority. 
If  he  did  sell  them  in  an  unusual  manner— or 
offered  to— to  the  plaintiffs,  that  fact  should 
bave  pnt  them  <m  inquiry,  and  thereby  to 
have  obtained  knowledge  of  the  limited  agen- 
cy of  Flttmif  if  in  fact  his  authority  waa 
limited.**  "In  order  to  hold  the  rti^ndBirt 
liable,  under  the  fiurts  ctf  this  case,  for  Uie 
aooeptance  1^  Fltton  <d  the  order  i^ven 
the  platotlfls,  If  made  in  good  fidth  and  the 
exercise  of  reasonable  core  on  the  part  of 
plaintUfs,  it  is  not  neoessaiy  that  the  plaln- 
tlfls  estaUlsh  a  custtnn  an  the  part  of  the 
soliciting  agents  to  accept  orders."  'Unless 
yon  find  that  such  oustom  prevailed  generally, 
was  certain  and  reasonable,  you  cannot  find 
that  mtton's  authority  to  bind  the  defendant 
was  enlarged  by  any  usage  of  this  partioolar 
trade  or  local  custom  prevailing  at  Chicago 
or  elsewhere,  unless  you  And  that  defendant 
hod  knowledge  of  such  load  custom,  and.  In 
order  to  show  defoidant's  knowledge  of  such 
custom,  it  is  not  necessary  to  produce  direct 
proof  on  the  subject.  Hie  Jury  have  tiie 
right,  If  they  think  the  evidence  warrants  It, 
to  infer  such  knowledge  from  the  defendant's 
relations  to  and  knowledge  of  the  trade,  and 
from  all  the  evidence  bi  the  case." 

John  T.  Miller  and  Tnggart,  Wolcott  ft 
Ganson,  for  appellant  Stuart  ft  Knappen, 
for  appellees. 

McGRATH,  0.  J.  Plaintiffs  are  manufao- 
turera  of  furutture.  at  Chicago,  lU.,  and  de- 
fendant is  a  manufacturer  of  glass  at  Fuerth, 
Bavaria.  On  the  2l8t  of  March,  1890,  one 
Frank  O.  Fltton  called  at  plaintiffs'  office; 
gave  to  plaintiffs'  manager  a  card  as  agent 
of  defendant;  "said  he  came  to  sell  me  Ger 
man  looklng-f^ass  plates  for  importation;  that- 
he  waa  ailing  for  defendant,— and  quoted 
prices;"  and  after  some  negotiations  plain- 
tiffs signed  a  written  order  drawn  up  bf 
Fltton,  which  is  as  follows:  "[letter  head- 
ing of  Leo  Austrian  &  Co.]  CUcago,  March 
21,  1890.  Xathan  Springer.  Fuertli.  Bavaria 
—Dear  Sir:  Please  enter  our  order  for  fol- 
lowing German  looking-glass  plates;  same  to 
be  shipped  as  soon  as  posRlbln^not  later 
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than  May  IStii,— and  f.  o.  b.  Chicago;  freight 
to  be  prepaid  to  New  Tork,  and  duty  and 
frel^t  ttmn.  New  Yotk  to  be  paid  by  oon- 
stgnee,  and  deducted  from  InTotee.  [List 
given.]  Terms  and  ^Bcomit:  60—10—2^  on 
plain:  60— 10— 0—2%  on  bevded.  The  rize 
10%  by  17,  beveled,  bdng  quoted  at  net  37% 
cents,  t.  o.  b.  Chicago.  Net  60  and  90  any& 
Leo  Austrian  &  Co."  Fltton  drew  up,  signed, 
and  delivered  to  piaiwtffffi,  the  following: 
"[Letter  head  of  Leo  Aosblau  &  Go.]  Chi- 
cago, Monjh  21, 1880^  Ordered  from  Nathan 
Springer,  Fnerth,  Bavaria,  following  German 
mirrors,  to  be  shipped  soon  as  possible,— not 
later  than  May  IS.  Terms,  lab.  OUcago. 
Net  60  snd  80  days.  [List  of  glass,  prices, 
terms,  and  discoonts,  same  as  In  order  signed 
by  plalntUh.]  Frank  O.  Fltton,  Agent" 
Fltton  said  he  would  accept  the  order.  The 
discounts  were  from  list  prices.  Plaintiffs  had 
a  price  list,  on  whl<di  Fltton  gave  the  dto- 
oounts.  The  defendant  did  not  deliver  the 
goods.  About  May  1, 1890,  plaintiffs  received 
fnun  def^kdant  the  fidlowhig  letter:  "[Letter 
head  of  N.  Springer.]  Fuerth,  Bavaria,  April 
IS,  1880.  Meaa.  Leo  Austrian  &  Co..  Chi- 
cago, m.— Gentlonen:  Your  valued  order 
Mardi  2lBt;  duly  to  hand,  and  r^ret  not  to 
be  able  to  execute  It  In  the  time  spedfled. 
Hoping  to  hear  from  yon  later,  I  remain,  truly 
yours,  N.  Springer."  Leo  Austrian  says:  "Upon 
receipt  of  that  letter,  Z  wrote  to  defoidant  I 
suppose  my  letter  was  sent  out  of  the  office 
as  all  the  mall  Is.  The  letter  copy  book  was 
accidentally  destroyed.  Up  to  the  lat  day  of 
July,  I  expected  that  the  order  would  be 
filled.  On  June  28, 1800^  I  placed  an  order  In 
New  Yotk.  They  would  give  me  no  price 
at  the  HsoSt  but  tfae  order  was  placed  sutH 
Jeet  to  July  prices."  This  suit  Js  mmitfit 
to  recover  the  dlfleraioe  between  tiie  prices 
named  In  the  order  given  to  Fltton  and  the 
prices  paid.  FlaintUDi  recovered,  and  de- 
fendant appeals. 

The  first  question  raised  Is  that  the  evi- 
dence fUls  to  riiow  a  ocmtract  between  the 
parties:  (l)  The  order  signed  1^  plain  tiffs 
and  tile  paper  signed  by  Fltton  do  not 
consUtnte  a  c<mtract;  and  (2)  it  does  not 
appear  In  evidence  ttiat  Elttim  had  author- 
ity to  make  a  Undlng  cmtract.  Then 
two  proportions  practically  resolve  them- 
selves into  one;  for.  If  Fltton  had  author- 
1^  to  bind  defoidant,  ttia  proourem^t 
and  receipt  of  the  nder  was  sufficient;  In 
ItaeU;  to  create  a  oratract  Kessler  v.  SmiHi, 
(Minn.)  44  N.  W.  Bep.  794.  In  that  case  the 
order  was  soUdted  at  SL  Paul,  BOnn.,  by 
one  of  the  firm,  and  was  addrened  to  the 
firm  at  New  Tork.  In  Heffron  v.  Armst^, 
61  Mich.  IKMt,  28  N.  W.  Bep.  672,  a  memoran- 
dum of  sale  was  rigned  by  the  purchaser 
only,  and  delivered  to  the  soUdtlng  agent. 
It  was  held  Hut;  if  ttie  agent  was  authorised 
to  act  for  tiie  vendor,  the  memorandmn  was 
suffldeut  to  satisfy  die  statute  at  frauds, 
In  addition  to  the  receipt  of  the  order  by  the 
agent,  the  agent  executed  an  acknowledg- 


ment, "Ordraed  fnwi  Nathan  Springw,"  etc, 
and  signed  11;  "Frank  O.  Flttw,  Agent" 
This  cannot  be  treated  as  a  mere  ree^pt 
for  an  order,  nor  Is  It  an  acknowledgment  of 
a  request  to  enter  an  order,  bat  hilber  an 
acknowledgment  of  the  ent^  of  the  order 
dgned  by  Fltton  as  agent  for  li^  prindpoL 

As  to  the  authority  of  the  agent,  there  is 
no  evidence  of  any  llniltati<m  upon  his  pow- 
ers. It  appears  that  he  was  the  agrat  of  de- 
fendant He  was  in  defendanl/s  employ,  and 
swt  inxt  for  the  express  purpose  of  taking  or- 
ders for  glass.  He  was  a  reiddent  ot  the 
ITnlted  States,  and  was  empk^ed  by  letter. 
He  held  himself  out  as  an  agent,  and  Umt  to 
defendant's  knowledge.  In  his  correspond- 
ence with  his  prindpal,  he  wrote  opon  a  let- 
ter head  In  which  his  name  appeared  as 
"manufiicturer's  agent"  The  only  qnestloD 
that  can  be  raised  under  this  record  Is  as  to 
ttie  extent  of  his  autliority.  FarUee 
with  an  agent  have  a  riji^t  to  presume  that 
his  agency  la  general,  and  not  limited.  Me- 
thuen  Co.  v.  Hayes,  33  Me.  169;  Trainer  v. 
Morrison,  78  Me.  160,  8  AtL  Bep.  185.  And 
the  presumptkm  Is  that  one  known  to  be  an 
agent  la  acting  within  Hie  scope  of  his  au- 
thority. IngUsh  V.  Ayer,  79  Mich.  S19,  44  N. 
W.  Bep.  942.  FlalnUfh  went  further.  Evi- 
dence of  persons  ^o  had  dealt  with  de- 
fendant  through  thlf  agent  was  Introduced 
to  show  the  character  of  Us  agency.  Thl* 
was  competent  Heffron  v.  Armslqr,  supra; 
Haughton  v.  Maurer,  SB  Mk^  323^  21  N.  W. 
Bep.  426;  GalBnger  t.  Traffic  Co.,  67  Wla 
S28,  30  N.  W.  Bep.  790.  One  SeDdn  testlfled 
tliat  he  Itttd  known  defendant  since  January, 
1S88;  Hiat  for  Ibree  Tears  tike  firm  of  whleb 
he  was  a  member  had  been  bnyine^  glose 
from  defendant,— a  part  of  that  time  through 
FItbm;  that  orders  had  been  gLvea  by  his 
firm,  through  Fltton,  In  July,  1888,  Septem- 
ber, 1888;  and  February,  ISBa  In  December, 
1889,  witness  recdved  an  invoice  from  de- 
fendant of  tlie  September  order,  on  the  head- 
ing of  which  was  printed  the  words,  "Agenia 
are  not  authorised  to  ocdiect  or  recdve  m<m^ 
on  my  account"  ISie  witness  says,  further: 
"Mr.  Fltton  soildted,  In  pwson,  the  order, 
which  I  handed  to  him  pereonally,  and  the 
order  mailed  to  him  was  soildted  blm,  in 
pereoai,  during  tbe  same  time  we  purchased 
goods  direct  ffton  Hie  defendsnt*  Springer. 
The  defendant  mailed  us  two  prioe  Hots,  and 
Mr.  Fltton  has  at  divers  times  made  quota- 
tions verbally  to  ns.  I  have  ottier  UIls  show- 
ing sales  firom  Springer  to  H.  Ueber  ft  Oo., 
dther  verbally  w  throngli  oorrespcmdoio^ 
but  am  unable  to  fix  any  dates  as  to  when 
such  orders  were  given."  One  Pugh  tostlfled 
that  he  had  acted  as  agent  fbr  defmdant,  Na^ 
than  Spring^:.  That  on  12ie  IStb  day  ct  Blay, 
1880,  he  became  the  partner  of  Warren  O. 
Dewey,  who  was  at  Uiat  time  ttie  agent  at 
Grand  Baplds  for  the  defendant  for  the  sale 
of  his  products.  That  the  a^nof  ended  on 
Uie  let  of  July.  1890.  by  reascm  of  Nathan^ 
Springer's  entering  Into  a.  pool,  la  o(nu» 
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qneoce  f)£  wblch  he  could  not  sell  to  pardea 
outside  ot  the  combination.  "We  were  au- 
thorized to  take  orders  for  the  defendant  for 
German    looklng-slaas  plates."    That  '*we 
were  in  the  habit  of  accepting  orders  with- 
out submitting  them  to  the  defemlant,  except 
In  cases  where  a  new  account  was  opened, 
when  the  name  was  referred  by  us  to  the 
flnanclal  ngeat  at  New  York  of  the  defend- 
ant, for  the  purpose  of  ascertaining  the  Onan- 
dal  standing  of  such  new  customer,  in  such 
oues,  where  the  standing  of  such  new  cus- 
tomer was  doubtful.  The  defendant  knew  of 
this  habit,  and  filled  orders  that  were  sent  to 
him.  We  were  apprised  of  the  prices  at 
trliich  we  were  authorized  to  make  sales  ' 
tither  b7  cablegram  or  hy  letter.  I  do  not  ! 
know  Frank  O.  Fltton.    I  do    not  know  | 
whether  he  was  an  agent  of  the  defendant,  i 
bet  I  know  he  was  reputed  to  be.  and  was  : 
generally  at^owledged  to  be  such  an  agent,  | 
uDODg  the  trade."  It  Is  well  settled  that  the  i 
aothoritf  of  the  agent  must  depend,  so  far  i 
as  it  involves  the  ri^ts  of  Innocent  third  | 
persons,  who  hare  reUed  thereon,  upon  the  I 
character  bestowed,  rather  than  the  Instruo- 
tions  glrcn.  In  other  words,  tbe  principal  is 
boimd  to  third  persons,  acting  in  ignorance  of 
any  limitations,  by  the  apparent  authority 
given,  and  not  by  the  express  authori^.  Me-  i 
dam,  Ag.  283.  The  question  Is  not,  what  was  ! 
the  authority  actually  given?  but,  what  was  | 
the  plaintifE,  In  diealing  with  the  agent,  Justl-  | 
fied  In  believing  the  authority  to  be?  Price  | 
r.  Earl  of  Torrlngton,  1  Amer.  Lead.  Cas.  i 
S«T.  S68:  Griggs  v.  Selden.  (Vt)  5  Ati.  Rep.  . 
BM;  Insurance  Co.  t.  Pierce,  7o  lU.  420;  : 
Packet  Co.  v.  Parker,  59  111.  23;  Ingllsh  r.  ; 
Ayer,  79  Mich.  516,  44  N.  W.  Rep.  942.  TVhat- 
tret   attributes    properly    belong   to    the  i 
character  bestoweil  will  be  pn-sumed  to 
exist,  and  they  caimot  be  cut  olf  by  private 
Instructions  of  which  they  who  deal  with  the 
agent  are  Ignorant.  Among  those  attributes 
is  the  power  to  do  all  that  Is  usual  and 
necessary  to  accomplish  the  object  for  which 
the  agency  was  created.  Mecham,  Ag.  Ml; 
Tobacco  Co.  t.  Jenison,  48  Ulch.  46&-462,  i 
12  N.  W.  Rep.  035.  Parties  sent  out  by 
oannfactnrers  to  solicit  orders  are  held  out 
to  the  trade  as  having  authority  to  act  ac- 
cording to  the  general  usage,  practice,  and 
eourse  at  Iniaiuees  conducted  by  such  man- 
ofacturera  through  such  agents;  and  the 
qoestiou  of  what  is  usual  or  necessary  to  be 
done  1^  such  agents  Is  ordinarily  for  the 
joey.  In  the  present  case  fbe  principal  was 
removed  thousands  of  miles  from  the  cus- 
tomer.  at  a  point  where,  In  the  ordinary 
course  of  mail,  It  would  take  from  four  to 
^  weeks  to  extduinge  letters.  We  find  no 
error  hi  the  Inatmctions  given  upon  the  point 
discussed. 

Tbe  second  and  third  assignments  of  error 
rdata  to  the  admission  of  testimony  tending 
to  diow  a  custom  In  selling  glnm  to  furniture 
oamifiutiirera— First,  as  to  the  means  of 
tnakliig  moh  aalea;  and,  aeotnid.  aa  to  ttw 


ceptance  of  orders  by  a^nts  making  the 
sales.  The  evidence  was  objected  to,  un- 
less coupled  with  a  proposal  to  bring  home  to 
the  defendant  knowledge  of  &uch  custom. 
One  of  the  witnesses  had  resided  in  Grand 
Rnplds;  was  then  a  reeident  of  Chicago;  had, 
while  at  Grand  Rapids,  acted  as  agent  for 
defendant;  and,  while  such  agent,  had  habitu- 
ally accepted  orders  without  conference  with 
defendant,  and  to  his  knowledge.  Another 
witness  was  a  resident  of  Chicago,  but  had 
been  connected  with  a  firm  of  manufacturers 
and  imporiers  of  looking-glass,  having  their 
place  of  business  In  New  Yorit,  and  their  fac- 
tories at  Fuerth,  Bavaria.  Another  was  a 
salesman,  engaged  in  Illinois  and  Wisconsin, 
selling  mirrors  as  agent  for  foreign  uiauufao- 
.  turera.  Another  witness  was  a  member,  at 
Indianapolis,  of  a  firm  dealing  In  mirror 
Kla»,  and  had  been  connected  with  the  firm 
for  22  years.  For  3  years  the  firm  had  been 
buying  mirror  plates  from  defendant,  and 
several  orders  had  been  given  through  Fit- 
ton,  as  agent  for  defendant  This  evidence 
tended  to  show  that  the  custom  was  not  a 
purely  local  one,  but  one  that  prevailed  gen- 
erally. The  rule  Is  that  the  custom  must  be 
one  so  well  settled  and  notorious  as  to  raise 
the  prraumption  that  It  was  known  to  buyer 
and  seller.  Mecham,  Ag.  348.  This  presump- 
tion was  not,  therefore,  rebutted  by  defend- 
ant's testimony  that  he  was  not  aware  of 
such  custom,  although  It  might  have  l>een, 
bad  the  custom  been  shown  to  have  been  a 
purely  local  ono.  This  was  shown  to  be  a 
general  custom  pertaining  to  the  glaaa  trade 
In  this  country,  and  not  confined  to  any  par- 
ticular locality,  as  was  the  case  In  Pennell  t. 
Transportation  Co.,  53  N.  W.  Bep.  lOi^  de- 
cided at  the  present  term. 

Upon  the  question  of  damages,  It  Is  insist- 
ed that  immediately  after  the  receipt  of  de- 
fendant's letter,  or  In  the  eariy  part  of  May, 
the  advance  in  the  price  of  glass  was  but 
light,  and  that  plalntifCs  should  have  at  that 
time  supplied  themselves,  but.  Instead  ot  so 
doing,  they  waited  until  the  latter  part  of 
June,  at 'Which  time  the  advance  was  mtioh 
greater.  The  general  rule  is  that  the  meas- 
ure of  damages  for  a  breach  of  contract  to 
sell  and  deliver  personal  property,  when  the 
purchase  price  has  not  been  paid.  Is  the  dif- 
ference between  the  contract  prloe  and  the 
market  prioe  at  the  Ume  and  place  of  the 
promised  delivery.  Haskell  v.  Hunter,  23 
Mich.  306;  2  Sedg.  Dam.  36S.  The  goods 
were  to  be  delivered  at  Chicago,  and  were  to 
be  shipped  not  later  than  May  16th.  In  the 
ordinary  course  It  would  take  from  30  days 
to  2  months  for  Ibem  to  arrive  at  Chicago. 
The  times  of  payment  fixed  by  the  contract 
were  net  60  and  90  days  after  delivery  at 
Chicago.  The  plaintiff  testified  that  be  placed 
a  ntunber  of  orders  during  tbe  month  of 
Jane,  but  that  the  parties  refused  to  ship 
the  goods.  There  was  abundant  testimony 
tending  to  show  diat  dealers  declined  and 
•raded  oontraoto  or  shlpmentt  during  that^^ 
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munUi,  In  ezpeetatfon  of  an  advance  In  prioea 
He  sajs:  "I  tried  to  make  larger  purchnBes 
in  June.  I  tried  to  buy  of  Mr.  Hart  and  Hr. 
Gloe^er,  and  I  went  myself  to  Nev  York, 
perBonally,  to  buy.  I  oonld  not  get  ^aas. 
They  gave  me  prices  all  right,  but,  when  1  In- 
quired for  aueh  sizes  as  I  needed  In  my 
bti8lii«>».  they  nnlformly  said:  'We  have  not 
got  them  now.  Wait  a  few  weeks,  and  we 
will  give  them  to  you.'"  Beferrizig  to  cer^ 
tain  New  Toric  houaest  he  says,  further:  "I 
bcUere  those  were  the  only  four  houses  In 
New  YoA  that  I  had  any  dealings  with,  and 
I  tried  to  boy  glass  of  fliem  at  that  time.  I 
made  an  effort  to  buy  glaaa,  and  they  uni- 
formly told  me  that  th^  hiul  none  fbr  sole 
Jnst  now;  to  watt  a  few  days,  and  I  oould 
have  all  the  glass  I  wanted."  He  placed  an 
OTder  on  Jtme  27th,  but  It  was  taken  subject 
to  the  JttJy  adTance.  One  of  defendant's  wit- 
nesses testifies  that  he  gave  an  order  to  de- 
fCTdant  In  the  latter  part  of  May,  and  It  was 
declined.  It  was  held  In  Groodrich.  v.  Hub- 
bard, 51  Mtoh.  62-70,  16  N.  W.  Itep.  232, 
that,  the  plaintiff  not  having  elected  to  con- 
sider the  contract  broken  before  the  arrival 
of  the  time  for  Its  full  performance,  he  was 
entitled  to  the  difference  In  value  as  of  that 
time.  See.  also,  Schmerta,  v.  Dwyer,  53  Pa. 
St  335;  Kribs  v.  Jones,  44  Md.  398. 

The  court  Instructed  the  Jury  that  plain- 
tiffs were  entitled  to  wait  a  reasonable  time 
for  the  goods  to  reach  Chicago,  after  the 
final  date  of  shipment,  and  in  this  wc  thinK 
thi're  was  no  error.  It  is  veiy  evident  from 
tills  record  that  there  was.  In  fact,  no  markf>t 
price  for  mirror  glass  during  any  time  In  the 
month  of  June,  and  under  the  testimony  the 
goods  oould  not  have  reached  plaintiffs  be- 
fore some  time  in  that  month. 

The  testimony  of  defendant's  manager  was 
taken  by  deposition.  He  testified  that  he 
wrote  the  letter  to  plaintiffs  dated  April  15, 
1890,  and  that  the  defendant  did  not  have  the 
manufacturing  capacity  to  fill  the  order  at 
that  time,  and  undertook  to  give  additional 
reasons  why  the  order  had  not  been  filled, 
viz.  tliat  the  order  Included  a  slze*not  con- 
tained in  the  list,  and  that  he  was  unwilling 
to  give  plaintiffs  credit  to  the  amount  of  the 
order.  On  cross-examination  the  witness  tes- 
tified that  they  had  refused  to  ship  an  order 
given  by  the  Kent  Fumltore  Oompany  of 
Grand  Rapids,  dated  May  24,  1890,  taken  by 
one  Dewey;  that  on  the  20th  of  May,  1890, 
they  cabled  Dewey  to  take  no  more  orders; 
ttiat  he  bad  a  brother  to  whom  he  wrote, 
aaldng  him  to  effect  a  settlement  by  which 
the  moneys  owing  from  the  Grand  Baptds 
Furniture  Company  to  the  defendant,  held 
back  by  reason  of  damages  claimed  for  fail- 
ure to  fill  oidem,  might  to  paid  ovei*.  The 
contract  with  the  asso<datlon  is  dated  June 
80,  1890.  Therefore,  It  could  have  nothing  to 
do  with  the  rejection  of  these  orders.  "Ques- 
tion. What  is  the  name  of  that  associa- 
tion referred  to  In  that  letter?  Answer.  I 
may  have  referred  In  my  letter  to  a  ocmtraet 


Triikdi  Mr.  Springer  had  ntbaeqiiienay  made^ 
on  the  80th  of  June,  1880,  with  the  German 
Looklni^GJasi  Onnpany,  of  New  Ytvek.  Q. 
For  what  period  of  years  did  the  contract  re- 
ferred tu  In  that  lett»  nmT  A.  From  June 
30.  1890,  to  December  31,  IfiOSL  Q.  In  that 
letter,  did  yon  not  state.  In  snbstnnoe,  to 
your  brother,  that  yon  were  satlrted  the  de- 
foidant  had  made  a  mistake  tn  going  Into 
that  contract  with  the  association  referred  to, 
and  that  you  and  defendant  desired  now  to 
make  such  arrangements  with  the  Grand 
Rapids  fundture  trade  as  to  be  able  to  re- 
gain th^r  patronage  when  the  term  of  yean 
for  which  defendant  was  imder  contract  not 
to  to  American  houses  should  expire?  A. 
Yes,  It  may  have  been  said,— something  of  that 
kind.  X  keep  no  copy  of  my  private  letters." 
These  questions  were  objected  to,  but  the 
objucticms  were  overruled,  and  we  think  prop- 
erly. This  was  cross-examination,  and  the 
testimony  tended  to  show  reasons  for  the 
failure  to  flU  the  order,  other  than  given. 
The  Jury  were  instructed  that  the  testimony 
was  admitted  foi:  that  purpose  only. 

A  witness  who  had  written  a  letter  In  which 
he  bnd  referred  to  an  aawdation  was  asked 
to  name  the  association  referred  to.  The 
question  did  not  necensarlly  caU  for  the  con- 
tents of  a  written  insii-ument 

The  testimony  called  for  in  the  question  pot 
to  the  A^'itne8S  Greque,  and  excluded,  was 
substantially  tdven  by  the  witness.  Evidence 
admitted  without  objection  tended  to  prove 
the  assertions  made  by  connsel  for  plain- 
tiffs in  his  opening. 

The  rules  laid  down  dispose  of  the  other 
questions  raised.  The  Judgment  la  affirmed. 
The  other  Justices  concurred. 


BLAKELEY  v.  MOSHIBR  et  al. 
(Supreme. Court  of  Bflchlgao.  De&  23,  1802.) 

MfiCHAMC^'  LiRva— Patmekt  ht  Note— Waiter. 

1.  Plaintiff,  a  material  man,  took  the  note 
of  the  owoer  for  whom  the  materials  were  fui^ 
□ished,  the  note  Including  the  amount  for  such 
materiaU,  and  also  an  old  book  account.  The 
note  fell  due  more  than  30  da^  after  the  last 

j  item  furni^ed.  and  wittun  which  a  mechanic's 
I  lien  might  be  claimed,  and  was  not  paid  at 
maturity.  HM,  where  the  rights  of  Innocent 
pardiasers  Intervened,  that  the  taking  of  the 
note  was  a  complete  settlemeut  to  date,  and  no 
lien  could  thereafter  attach  for  any  of  the  ac- 
counts Included  therein,  even  thoucb  plaintiff 
continued  to  famiab  material  Bnbee<inent  to  the 
execution  of  the  note. 

2.  PlaiDtifTs  refusal  to  accept  payment  for 
the  material  furnished  subsequent  to  the  riv- 
ing of  the  note  was  a  waiver  of  a  right  to  a  Ilea 
therefor. 

Appeal  from  circuit  court,  Kent  county. 
In  chancery;  Wliliam  B.  Grove,  Judge. 

Action  by  Cordelia  F.  Blakeley  against  Nora 
Moetxler  and  George  K.  Moshier,  Impleaded 
with  Etta  B.  Klndra,  Charles  B.  Roland,  Jo- 
seph B.  Ware,  and  Ezra  J.  Ware.  From  a 
Judgment  for  plaintiff,  defendants  Nora  Mo- 
shler  and  George  K.  Holder  appeaL  Sft- 
versed.  ^  i 
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C  O.  Smedley,  for  appellaiita.  J.  H. 

Jamlsoii  for  appellee. 

DURAND,  J.  The  UIl  of  complaint  was 
filed  In  this  cause  for  the  pnrpose  of  enforcing 
a  mechanic's  lien,  under  Act  No.  210  of  the 
Public  Acta  of  1885.  It  appears  that  the  de- 
tendant  Etta  B.  Klndra  was  the  owner  of  cer- 
tain premises  In  the  dty  of  Qrand  Rapids,  and 
In  Jannarr.  1891,  she  commenced  the  erection 
of  a  boose  thereon.  Her  husband  was  a 
CDDtractor  and  builder,  and  he  had  the  man- 
agement of  the  work,  and  the  purchasing  of 
tbe  materials  therefor.  On  January  6,  1891, 
be  went  to  the  store  of  complainant,  who  is  a 
Hardware  merchant  In  Grand  Rapids,  and 
purchased  a  quandty  of  hardware  to  be  used 
in  the  construction  of  a  bouse,  and  from  time 
to  time  thereafter,  and  until  June  24,  ISOl,  he 
pordiaaed  from  complainant,  and  used  in  the 
construction  of  the  house,  Including  the  pur- 
diasv  of  January  6,  1891,  hardware  to  the 
amount  of  fl46.02.  On  July  16,  ISOl,  the 
oomiriaJnnnt,  after  insisting  npon  the  payment 
«f  the  amoimt  due  to  her  from  the  defend- 
uit  Etta  B.  Klndra  for  this  amount,  and  other 
Indebtedness,  bot  not  receiving  It,  consented 
to  take,  and  took  from  her,  a  note  dne  In  30 
days,  for  (247.  The  Items  which  were  in- 
duded  in  the  amonnt  of  the  note  were  $99.35, 
the  balance  of  an  old  account,  91.63,  bank  dis- 
count, and  the  $146.02  above  mentioned.  Aft- 
■r  the  taking  of  the  note,  two  other  small  blUa 
of  hardware  were  purchased,  amotmting  to 
lAout  S17,  one  on  Angnst  10,  and  the  other  on 
August  12, 1891.  On  Angust  17, 18^,  the  de- 
fendant Btta  B.  Klndra  sold  and  oonveyed 
the  bouse  and  premises  in  question  to  the  de- 
fendant Nora  Moahler,  and  on  the  same  day 
Nora  Moshler  conveyed  an  undivided  one-balf 
Interest  therein  to  the  defendant  Oeorge  K. 
Uoshler,  her  husband.  At  the  time  Nora  K. 
Uoshler  purchased  this  property  she  employed 
a  competent  person  to  examine  the  abstract 
of  title,  and  to  ascertain  If  any  liens  existed 
■gainst  the  property.  After  a  careful  ez- 
tmlnatlon.  no  incumbrances  or  Uens  were 
found  of  -record  except  certain  mortgages, 
■boot  whioh  there  is  no  dispute.  Everything 
was  done  by  her  that  was  poaedble  to  be  done 
lo  ascertain  the  true  state  of  the  title  to  this 
property,  and  after  satisfying  herself,  and  al- 
io being  advised,  that  no  liens  or  incumbran- 
ces existed  against  it,  other  than  the  mortga- 
ges above  mentioned,  she  purchased  the  prop- 
erty in  good  faith,  and  paid  full  value  there- 
for. At  the  time  the  note  given  by  Mrs.  Kln- 
dra matured,  the  complainant's  son,  who  was 
manning  the  buslneas  for  her,  was  away 
from  home.  On  his  return,  which  was  some 
ttma  durlnc  the  first  part  of  September,  1891, 
he  ascertained  tliat  the  note  tiad  not  been 
paid.  He  then  had  a  talk  with  Mr.  Klndra 
rdativfl  to  tbe  payment  of  the  note,  and,  fall- 
ing to  get  his  pay  on  tiie  note  from  him,  he 
then  went  and  tried  to  Induce  Mrs.  Moahler 
to  pay  1^  bot  she  also  declined.  About  the 
ttmsh  or  soon  after,  the  note  became  due,  the 


defendants  claim  that  Mr.  Klndra,  the  hns- 
band  of  the  def^dant  Etta  B.  Klndra,  acting 
for  her,  went  to  the  complainant's  son,  who, 
as  before  stated,  was  In  charge  of  the  com- 
plainant's business,  and  offered  to  pay  to  blm 
the  amount  of  the  purchases  that  were  made 
subsequent  to  the  giving  of  the  note,  but  that 
he  refused  to  accept  such  payment,  saying 
that  "be  would  collect  It  all  together."  This 
is  disputed  by  the  complainant,  but  we  think 
all  the  circumstances  In  the  case  tend  to  co-- 
roborate  tbe  testimony  of  Mr.  Klndra  In  this 
particular,  and  tend  to  prove  that  he  offered 
to  pay  the  amount,  as  testified  to  by  blm. 
The  note  had  been  given  for  all  purchasef 
which  were  made  prior  to  its  date.  He  had 
maAe  an  affidavit  that  all  bills  for  material 
were  paid,  the  property  had  been  sold,  and  It 
is  but  fair  to  presume  that  he  was  trying  to 
pay  the  Indebtedness  Incurred  sulMequent  to 
the  giving  of  the  note,  so  that  no  lien  could 
pos^bly  attach  to  the  property.  We  are  con- 
vinced from  tbe  evidence  that,  about  the 
time  the  note  became  due,  he  offered  to  pay 
for  the  materials  which  were  purchased  after 
the  note  was  given,  which  payment  was  re- 
fused by  the  complainant.  The  complainant 
filed  her  notice  of  claim  of  Uen  on  September 
23,  1891,  and  on  October  20,  1891,  she  filed 
this  bill  of  complaint  to  enforce  Its  payment 
Several  questions  were  raised  on  tbe  hear- 
ing of  the  cause  In  the  court  below,  and  the 
same  questions  are  raised  by  the  record  and 
the  brieft  of  counseLIn  this  court,  which  need 
not  be  noticed,  for  we  are  satisfied  that  by 
the  complainant's  action  in  taldng  the  note 
for  this  and  all  other  indebtedness  due  from 
Mrs.  Klndra,  and,  by  her  refusal  to  accept 
payment  for  the  materials  subsequently  pur* 
chased,  she  has  waived  her  right  to  claim  a 
lien  on  the  property  [n  question.  At  the 
time  the  note  was  given,  on  July  16,  1891,  no 
materials  had  been  purchased  for  this  house 
^nce  the  24th  of  tbe  preceding  Jane.  The 
complainant,  under  the  lien  law  of  1885,  la 
undoubtedly  a  material  man,  and  as  such  she 
would  have  to  file  her  claim  of  lien,  tf  she  In- 
tended to  claim  one,  within  30  days  after  the 
last  of  the  materials  were  furnished,  or  some 
time  before  July  24th.  The  note  was  made 
payable  in  30  days  from  Its  date.  It  would 
therefore  not  become  due  until  August  16th,— 
more  than  20  days  after  the  30  days  in  which 
she  could  claim  a  lien.  If  she  Intended  to  have 
claimed  one,  would  have  expired.  By  the 
taking  of  the  note  she  put  the  payment  of  the 
claim  off  for  more  than  20  days  after  she 
could  file  a  claim  of  lien  that  could  be  en- 
forced as  against  a  bona  fide  purchaser  or  In- 
oombrancer,  without  notice,  whose  rights  had 
accrued  at  any  time  during  those  20  days. 
The  note  was  not  given  for  tbe  amount  of  the 
materials  purchased  for  this  bouse  alone,  but 
there  was  Included  In  It,  as  stated,  an  old  ao- 
connt  of  $99.3Q  and  $1.63  bank  discount,  and 
no  attempt  to  claim  a  lien  ^as  made  until  aft* 
er  payment  of  the  note  was  refused.  Under 
these  facts  it  seems  to  oa  clear  that,  at  the 
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t!me  file  note  wu  i^roi,  ttie  complainant  did 
not  intead  to  claim  a  lien  on  the  premises  In 
question,  but  Oiat,  on  the  coutrary,  tlie  taking 
of  the  note  was  intended  to  be,  as  It  was  In 
Csct,  a  settlement  of  all  accounts  between  the 
parttes  to  that  date;  and  no  lien  could  there- 
after attach  for  the  amount  of  these  aocounta, 
or  either  of  tiiem,  no  matter  what  subsequent 
dealings  the  parties  might  have,  for  a  lien 
cmce  waived  cannot  afterwards  be  revived. 
Boom  Co.  V.  Sanborn.  36  Mlcb.  3^8.  The 
complainant,  having  refused  to  accept  pay- 
ment for  the  materials  which  were  purctiosed 
subsequent  to  the  giving  of  the  nbt^  has 
waived  her  il^t  to  a  lien  ft>r  Uie  amount  of 
ttiose  materials  alsa  She  having  waived  her 
rt^t  to  dalm  a  lien  for  the  amount  of  the 
materials  purchased  up  to  Uie  time  the  note 
was  given,  and  Uiat  amount  having  booome 
ttte  mere  debt  of  the  defendant  Etta  B.  Kln- 
dra,  her  refusal  to  aoc^t  payment  for  the 
materials  purchased  after  that  time,  when 
payment  was  offered,  together  with  the  rear 
von  given  by  her,  that  "she  would  collect  It 
an  togetlit^,"  must  be  held  to  be  a  walvw  of 
her  ri^t  to  claim  a  Uen  thertfor,  and  an 
ftectlon  on  her  part  to  treat  the  whide  amount 
due  her  as  the  personal  debt  of  the  defendant 
Etta  B.  Kindra.  The  decree  of  the  court 
below  should  be  reversed,  and  a  decree  tm- 
tered  here  dlsmlsdng  oomplainanfs  bill  of 
compl^t  The  defendants,  Nora  Moahler 
and  Gcoigc  K.  Hoshler,  being  the  only  de- 
fendants  who  have  appealed,  will  recover  ttie 
eosts  of  both  courts.  The  otlier  Justices  oon- 
enrred.. 


WORTH  V.  WETMORB  et  aL,  (three  cases.) 
(Sapreme  Court  ot  Iowa.  Jan.  19^  1803.) 

TOBBt-LUBUKE  OF  MoitTGAOB— SETTIHO  AsIDB  OI- 

FAOLT  —  Time  op  Application  —  Practiok  — 
Waiver  of  D^rEcrs— Notice  or  Applicatiok. 

1.  jQd^eiit  was  entered  acainst  defend- 
ant in  a  foreciosare  stdt  br  default,  and  at  the 
following  term  of  conrt  mqc  filed  a  motion  to 
set  aside  the  decree  on  the  ^ound  that  It  de- 
scribes property  difFcrent  from  that  described 
b  the  petition  or  notice  served  od  her  in  the 
esse,  and  inctudes  lands  on  which  she  has  a 
prior  Hen.  An  alfidavit  of  ilefcndnut's  attorney 
waa  filed  in  support  of  the  uiotioa,  and  the  de- 
cree was  amended  so  tbnt  it  should  not  prejn- 
Alce  the  riehts  of  defendant  under  her  pnor 
mortgage,  tidd  that,  treating  the  application  as 
a  motion  to  set  aside  the  default,  it  was  inef- 
fectual, because  no  answer  was  presented  there- 
with, and  also  because  Code,  §  2871.  provides 
that  such  application  must  lie  mude  at  the 
term  In  which  the  default  was  entered. 

2.  Hnd  the  application  to  set  aside  the  de- 
fnnlt  conformed  m  all  respects  to  the  statute, 
the  court  could  not  have  amended  the  decree  as 
it  did,  for  the  setting  aside  cf  the  default  wonld 
have  opened  the  case  for  the  fllins  of  an  answer, 
after  which,  an  issue  having  been  formed,  ev- 
idence should  have  been  rect^ived  oo  the  mat^ 
tor  in  eoDtrovenv. 

8.  Where  an  application  to  set  adde  a  de- 
fault Is  made  by  motion,  and  the  applicant 
shows  a  reasonable  ezcune  for  having  made  de- 
fault, and  also  shows  by  affidavit  that  he  has  a 
■eritorioos  defease,  and  presents  his  luiAwer, 
tiie  court  cannot  take  testimony  to  establish 
Hbm  truth  ot  the  facts  alleged  in  the  aflldaTit, 
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but  mnst  pass  on  the  <niesttoD  of  setting  aside 

the  default  on  the  showtog  thus  made. 

4.  If  the  application  lu  question  can  be 
treated  as  a  petition  brought  under  Code,  I 

et  seq.,  to  set  aside  a  default  and  judg- 
ment after  the  term  at  which  it  waa  entered, 
plaintiff,  the  appellant,  bavin:^:  made  no  objec- 
tion to  the  form  of  the  application  in  the  court 
below,  cannot  object  on  appeal  to  its  be'wp  so 
treated  on  its  appearing  that  the  papers  pre- 
sented, though  not  called  a  *^>etitiou,"  other- 
wise sufl3ciently  conqtly  with  vu»  statiltOEy  re- 
quirements. 

5.  The  requirement  of  the  statute  that  no- 
tice of  the  application  shall  be  served  cm  tlie 
adverse  party  being  only  for  the  piirpoxc  of  t^v- 
Ing  such  party  an  opportunity  to  be  prestsnt  and 
protect  his  Interest,  sach  requirement  may  be 
waived  by  his  appearing  and  taking  iHirt  in  the 
hearing. 

&  Code,  {  3158  et  seq..  proTirl"s  that  In 
proceedings  under  the  statute  for  scttinn  aside 
a  judgment  the  Is.«ue8  shall  be  made,  and  the 
pleadings  conducted,  as  nearly  as  possible  in 
the  same  way  as  In  an  original  action,  that  the 
Judgment  shall  not  be  Taontc<l  until  it  is  ad- 
judged that  there  is  a  valid  deffuse  to  the  ac- 
tion, and  that  the  court  shall  first  decide  on  the 
Bi^ciency  of  the  grounds  to  vacate  the  judg- 
ment before  considering  the  ralidlty  of  the  de- 
fense presented,  fldd,  that  where  the  court, 
after  In  effect  setting  aride  the  judRiaent  pro- 
ceeded, without  having  any  issues  framed,  to 
determine  the  validity  of  the  grounds  for  va- 
cating the  judgment  as  welt  as  the  validity  of 
defendant's  defense,  that  plaintiff,  having  been 
present,  and  having  taken  part  in  all  the  pro- 
ceedings witliout  objecting  to  the  manner  in 
which  they  were  conducted,  would  be  oondd- 
ereil  to  have  waived  all  such  errors. 

7.  It  appeared  that  defendant's  mortgage 
was  prior  to  plaintiff's;  that  neither  plaintiFs 
mortgage  nor  the  petition  for  forecIo«itre  de- 
scribed the  same  land  as  was  pmbmced  in  de- 
fendant's mortgage;  that  defendant's  counsel  in- 
quired of  counsel  for  plaintiff  about  the  identity 
of  the  land  in  the  two  mortgases.  and  was  led 
to  believe  that  the  property  was  not  the  same; 
that,  when  the  decree  was  prepared  and  slgued, 
the  description  bad  been  added  to  so  as  to  in- 
clude the  land  covered  by  defeodnnt's  mort- 
gnge;  and  tliat.  when  this  came  to  the  knowl- 
edge of  defendant's  counsel,  about  four  months 
later,  he  instituted  proceedings  to  have  the  de- 
cree set  aside.  Held,  that  defendant  had  a 
right  to  rely  on  the  description  In  plaintifrs 
mortgage  and  petition,  and  was  entitled  to  re- 
lief from  the  decree. 

8.  Though  the  proceedings  below  were  in- 
formal and  not  strictly  according  to  statute, 
bat  no  objection  to  the  manner  of  proceeding 
was  made  by  appellant,  the  ease  will  not  Iw 
reversed  when  It  appears  fbat  a  correct  result 
has  been  reached. 

Appeal  from  district  court.  Folk  countr; 

Charles  A.  Bishop,  Judge. 

H.  B.  Long,  for  appeUauL  St  John  ft 
Stevenson,  tor  appellea. 

KINNB,  J.  1.  March  4,  1890,  plaintiff  filed 
his  petition  In  the  district  court  of  Polk  coun- 
ty, making  Ira  P.  Wetmore,  Abbey  Scribner, 
anid  others  defendants,  and  asking  judgment 
against  said  Wetmore,  as  the  maker  of  a 
promissory  note,  and  a  decree  of  foreclosure 
of  a  mortgage  securing  it  against  all  the  de- 
fendants. The  mortgaged  property  was  de- 
scribed as  "the  south  sixteen  feet  of  ttio 
north  twenty  feet  and  four  Inches  of  lot  thlr^ 
ty-sli  (36)  in  York's  addition  to  Des  Moines, 
Iowa."  Said  petition  also  averred,  that  the 
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mber  def^tdants  were  pnnfliawn  of  said 
property  from  the  defendant  Wetmore,  and 
tliat  Hut  usamed  and  sgreed  to  pay  tlie 
note  and  mortgage  referred  to.  The  petl- 
tton  prayed  that.  In  Qie  erent  tbe  mor^aged 
property  faOed  to  sdl  fi»r  mffloleiit  to  pay 
ttie  debt,  ft  general  ezeeatkm  ndgbt  lasne 
tgalDSt  tbe  propertr  of  ttie  defoidanta  to  8a^ 
t<r  any  unpaid  balance.  On  tbe  16tli  day  of 
Apifl,  liSBOt  It  bdng  during  the  AprU  term  of 
aid  court,  tbe  case  came  on  for  hearing.  All 
of  On  deAndants  made  default;  and  a  jndg- 
ment  was  rendered  agatnat  Wetmore,  and  a 
decree  fordoslng  the  mortgage  agataurt  all  the 
d^endanta.  In  tUa  decree  the  following 
wordi  are  added  to  the  deecrlpHon  heretofore 
glren:  '*Belng  York^  BabdiTl«^(m  ot  lot  five 
of  official  plat  of  N.  D.  U  of  aeo.  9,  twp.  78; 
range  24  west,  5  P.  M ,  Iowa."  TUa  decree 
was  duly  signed  by  the  }adge.  Angnst  20, 
IfiBa  and  after  the  dose  of  the  April  term  of 
1890  of  said  oonrt,  Abb^  Soribner  filed  a  mo- 
tion to  set  aride  the  decree  for  the  f oUowbig 
reauns:  "O?  Because  tiie  same  attempta  to 
describe  property  other  and  different  from 
that  described  In  Uie  petltkm  or  Botloe  served 
npon  her  In  tfals  case;  ^  because  the  same  la 
against  property  upon  which  defendant  Ab- 
bey Scribncr  has  a  first  and  prior  lien,  ot 
which  relief  she  luu  never  had  notice;  (3)  be- 
caoie  the  said  decree  waa  entered  wtlhout 
aoy  power  or  jurisdiction  in  tbe  court  to  ren- 
der the  same;  (4)  because  the  same  was  tav 
tegnlarly  and  enoneonaly  entered,  especially 
IS  to  the  defmdant  Abbey  Scribner,  tor  the 
reason  set  forth  and  appearing  In  the  afflda- 
Tit  of  J.  11.  St  John,  whltih  la  atta<died  to  Oils 
petition,  and  made  a  part  hereof."  There 
was  filed  wlQi  tbe  motion,  and  In  su^Kirt  of 
it,  an  affldaTlt  of  J.  BL  St  John,  Terified  Sep- 
tember 20.  U80,  ahowlng  that  the  copy  of  the 
petiH<Hi  filed  in  the  case  for  the  use  of  de- 
fendants did  not  name  Abbey  Scribner  as  a 
defendant;  that  tlw  desoriptltm  of  tiie  mort- 
(■ged  property  was  tbe  same  as  In  plalntitra 
mortgage  and  In  bis  petition;  that  he  knew 
Abliey  Scribner  waa  a  jndgmoit  creditor  of 
Wetmore  Junior  to  the  tdahiWra  mortgage; 
that  he  knew  she  held  a  mortgage  on  "lot  36 
of  Turk's  subdivision  of  lot  5  of  the  official 
^t  of  tbB  northeast  ^  of  see.  9.  twp.  78,  B. 
24  west,  6  P.  M.,*'  a-.id  nth'Tr  propijrty.  w  se- 
cure a  large  sum  of  money,  and  whldi  was 
Civen  and  filed  prior  to  tbe  date  of  plaintiff's 
mortgage;  that  tbe  description  In  plaintiff's 
mortgage  and  petition  was  different  from 
Oiat  of  Abbey  Scribner'a,  and  he  believed  that 
tlie -property  was  not  tbe  same;  that  plain* 
ttlTs  attorney,  prior  to  tbe  return  day  In  the 
ease,  told  affiant  that  he  made  Abb^  Sorit^ 
uer  a  party  because  of  her  judgment  against 
Wetmore,  and  that  said  attorney  In  said  con- 
retsatton  led  him  to  believe  that  the  mort- 
gage he  was  foreclosing  did  not  cover  the 
same  property  as  that  covered  by  ttke  Scrib- 
ner mortgage;  that  he  did  not  see  tbe  decree 
ODttl  August  2. 1880,  when  he  found  it  was  so 
Aamed  as  to  Indude  Vbe  same  property  tm 


which  Abbey  Scribner  held  prior  mortgage. 
Tbe  affidavit  contains  other  atntements  whiob 
we  need  not  set  out  September  29, 1890,  the 
motion  of  Abbey  Soribner  came  on  for  heai^ 
lug,  and  evidence  was  taken  as  to  the  mat- 
ters set  out  la  Ibe  affidavit;  and  on  October 
4, 1880^  the  oonrt  (Judge  Bishop)  sustained  tbe 
motion,  did  not  set  aside  the  decree,  but 
ammded  It  hy  prorldlng  Uiat  It  Aould  not 
prejudice  flu  rights  ot  Abbey  Scribomr  under 
a  prior  mortgage  iqioa  title  same  and  other 
property.  Plaintiff  excepted  to  tbo  acOon  ot 
tbe  ooiu^  and  ai^peals.  It  is  i^opo:  to  say 
that  the  orli^nal  judgment  and  decree  were 
rendered  by  Judge  Hhidmau. 

2.  Our  Btatate  prvrides  that  *Wanlt  may 
be  set  Slide  on  such  terms  ss  the  court  may 
deem  just,  among  which  must  be  that  of 
pleading  Issuably  and  fOrthwltbt  but  not  un- 
less an  affidavit  of  merits  be  filed,  and  a  reap 
Bonable  excuse  shown  for  having  made  such 
defaults,  nor  unless  apiOlaatloa  thwefor  be 
made  at  the  term  in  which  default  was  ot- 
tered, or,  if  entered  In  vocation,  thai  on  tbe 
first  day  at  the  suoceeding  tenn."  Oode,  I 
28TL  Tecbuicslly  speaking,  tbe  motion  waa 
not  to  set  aside  tbe  d^nlt,  bat  the  decree. 
If.  however,  we  ehould  treat  It  as  a  motion. 
In  effect  to  set  aside  the  defantt.  It  was  hiet- 
fectual  for  that  purpose,  to  set  aside  a  de- 
fault by  motlim,  the  motion  must  be  made  at 
the  term  at  which  the  decree  was  entered. 
In  this  case  It  was  not  made  nnta  after  the 
doae  of  ibat  term.  One  moving  to  set  aside 
a  d^nlt  under  this  sectton  must  accompany 
the  application  vrith  an  anawer.  Thatcher  r. 
Hiann,  12  Iowa,  803;  Bnmaon  t.  incbols,  72 
Iowa,  76S,  34  N.  W.  Bep.  289.  And  see  King 
r.  Stewart,  48  fowa,  384.  No  answer  was 
presented. 

a  Had  tbe  application  to  set  aside  tbe  de- 
fSault  been  made  la  time,  and  had  It  been  in 
all  respects  aa  re<inlred  by  tbe  statute,  still 
the  court  would  not  have  been  justified  In 
amending  tbe  decree  as  It  did.  Hie  setting 
aside  of  the  default  would  open  the  ease  for 
the  filing  of  an  answer,  after  which  e>ridenoe 
should  have  been  rec^ved  touching  the  mat- 
ter In  controversy. 

4.  In  this  case  the  court  proceeded  to  take 
testimony  as  to  tbe  merits  of  the  defense. 
This  It  bad  no  ri^t  to  do,  under  an  appllcar 
tlon  to  set  aside  a  default  by  motion.  We 
have  heretofore  beld  tb&t.  If  tbe  affidavit  of 
merits  shows  a  good  defraiae,  there  can  be  no 
further  inquiry  as  to  the  truth  of  the  defense. 
Joema  v.  La  mcco,  15  Iowa,  709,  38  N.  W. 
Bepi  120.  Jn  otbet  words,  when  tbe  appUca- 
tton  la  by  motion,  and  tbe  applicant  shows  a 
reaaonable  excuse  for  having  made  default 
and  also  Shows  by  affidavit  that  be  has  a 
meritorious  defense  to  tbe  plslntUTs  dalm,  or 
some  part  of  It  and  presents  bis  answer,  the 
court  must  pass  on  the  question  of  setting 
aside  the  default  on  tbe  showing  ttius  madei 
It  cannot  take  testimony  to  establish  tbe  tmtb 
ot  the  facts  allied  tn  the  affidavit  of  merits. 
To  take  testimony  as  to  tbe  matters  set  out 
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hi  the  affldarlt,  u  wu  done  In  this  case.  Is  In 
effeot  trying  the  defense  before  tbe  court  ban 
determined,  bj  settizig  aside  tlie  default,  that 
tiie  defakdant  ahall  be  heard  to  make  a  de- 
fense. 

5.  If  we  treat  the  application  an  a  motion, 
the  court  had  no  power  to  amend  the  decree 
m  tbe  manner  It  did.  If  the  applicant  had  in 
all  respects  complied  with  the  law,  the  court 
ooold  only  hare  set  aside  the  defaolt,  and 
heard  tbe  case  on  its  merits,  on  the  filing  of 
an  answer.  It  proceeded  to  take  testim(Hiy 
sod  amend  the  decree  In  the  absence  of  any 
iileadlng  filed  by  the  defendant,  and  hence  In 
tbe  absence  of  any  Issue  made.  Furthermore, 
the  defendant,  being  In  default,  was  not  en- 
titled to  Introduce  evldenoe  In  any  event  while 
sucb  default  stood.  Code.  8  2873;  Kinne,  PL 
Pr.  &  Forms,  9  633,  and  cases  cited.  It  may 
be  contended  that  though  the  default  was  not 
In  terms  set  aside,  yet  that  the  sustaining  the 
motion  to  set  aside  the  decree  in  fact  set 
aside  the  default  If  that  sbould  be  true,  it 
would  not  aid  the  app^e,  as,  the  motion  not 
being  filed  In  time  provided  by  law.  It  should 
not  have  been  entertained  as  a  motion. 

6.  Thus  far  we  have  treated  the  application 
of  appellee,  Setlbner,  as  a  motion  to  set  aside 
the  default,  and  hence  governed  by  the  law 
applicable  thereto.  But  it  is  insisted  by  ap- 
pellee tbat  the  papers  must  be  treated  as  a 
petition  brought  under  Code,  §S  3154,  8155, 
3157,  to  set  aside  a  default  and  Judgment  aft- 
er the  terms  at  which  it  was  entered.  When 
the  hearing  was  had  in  the  court  b^ow,  no 
objection  was  made  by  appellant  to  the  form 
of  the  application.  Such  being  the  fact,  he 
cannot  be  heard  to  object  to  It  now.  If  tbe 
papers  presented,  though  not  called  a  "peti- 
tion," otherwise  comply  with  tbe  l  equlremoits 
of  the  statute,  where  it  Is  sotight  to  set  aside 
a  Judgmoit  on  petition  and  after  the  term  at 
which  it  was  entered.  Incorporated  Town 
of  Storm  Lake  v.  Iowa  Falls  &  a  a  R.  Oo., 
62  Iowa,  218.  17  N.  W.  Rep.  480:  CnUanan 
r.  Bank,  (Iowa,)  50  N.  W.  Rop.  60.  These 
requisites  are:  (1)  Notice  to  the  adverse 
party.  (2)  Tbat  the  petition  must  set  forth 
the  judgment  or  order.  (3)  It  must  state  the 
fkcts  or  errors  constituting  a  cause  to  vacate 
or  modify  It  (4)  A  statement  of  the  facts 
oonsdtutiiig  a  defense  to  the  action.  (5)  Tbe 
petition  must  be  verified.  Code,  g  3157.  The 
record  Is  silent  as  to  whether  or  not  notice 
was  served  upon  appellant.  As.  however, 
tbe  object  of  the  requirement  as  to  notice  Is 
to  afford  the  other  party  an  opportunity  to  be 
present  and  protect  his  Interests,  it  may  no 
doubt  be  waived  by  him  by  appearing  and 
taking  part  In  tbe  bearing,  as  was  done  in 
this  cnse.  It  appears  to  us  that  tbe  papers, 
under  the  holding  In  the  cases  last  cited,  must 
be  treated  as  a  petition  under  sections  3154;, 
8155,  and  3157  of  the  Code;  that,  though  iit- 
fonnal,  they  In  substance  -Mnteln  i^verytlilng 
that  Is  required  in  a  petition  in  such  a  case. 
In  proceedings  under  the  sections  Just  re- 
femd  to.  it  is  provided  tbat  the  pleadings 


shall  be  governed  by  tbe  princlplaB  and  issues 
made  up  In  the  same  form,  and  ail  the  pro- 
oeodings  oonduoted  In  the  same  way,  as  near 
as  can  be,  as  in  an  original  action  by  ordina- 
ry prooe(»dlngs.  Oode,  i  8158.  It  Is  further 
provided  tbat  the  judgment  shall  not  be 
oated  untn  It  ts  adjudged  tbat  there  Is  a  val- 
id defense  to  the  action  in  which  it  was  ren- 
dered.   Id.  I  S1A9.    Section  3160  seems  to 
eontemplate  that  tbe  court  shall  flnt  try  and 
decide  upon  the  sufficiency  of  tbe  gromids  to 
vacate  or  modify  the  judgment  or  order,  be- 
fore it  enters  upon  the  cmudderatloB  of  tbe 
validity  of  the  defense  presoited.   U  It  de- 
termines that  the  judgm^t  should  be  Tacat- 
ed  under  the  showing  made,  an  order  should 
be  made  aoooirdlii^,  when  issues  should  be 
made,  and  a  retrial  bad,  as  In  an  original  ao- 
tion.    In  the  case  at  bar  the  court,  after.  In 
effect,  setting  aside  the  judgment  proceeded 
at  once,  and  without  having  any  laaues 
framed,  to  detenulne  not  ouly  the  validity  of 
tiie  grounds  for  vacating  or  modifying  the 
judgment  but  also  the  validity  of  the  defense 
offered  as  presented  by  tbe  showing  of  appel- 
lee.   The  whole  proceeding  was  Informal, 
and  not  in  strict  compliance,  with  the  very 
terms  of  tbe  statute.    Following  Its  provi- 
sions, tbe  court  should  first  have  determined 
as  to  whether,  under  the  showing  made,  the 
judgment  should  be  vacated,  and,  if  vacated, 
then,  as  we  have  said,  Issues  should  have 
been  made,  and  a  trial  had  on  the  merits  of 
tbe  defense   presented.     Appellant,  being 
present  and  taking  part  in  all  the  proceedings 
had  in  the  court  below,  and  not  objecting  to 
the  form  or  manner  of  the  proceedings  had, 
must  be  hdd  to  have  waived  any  errors  In 
that  respect    Tbe  action  of  the  court  In 
amending  the  decree  indicates  that  it  must 
have  determined  that  tbe  showing  made  for 
the  vacation  of  the  judgment  was  sufficient, 
else  no  relief  would  have  been  granted  to  ap- 
pellee.   The  affidavits  and  testim<»iy  talien, 
it  seems  to  us,  showed  good  cause  for  setting 
aside  the  judgmoit,  and  granting  the  relief 
actually  given. 

It  appears  tlmt  appellee's  mortgage  wai 
prior  In  point  of  time  to  plaintiff's;  that  plaln- 
tifTs  mortgage  did  not.  nor  did  the  petitioD  as 
filed,  describe  the  same  Lmd  ns  was  embraced 
in  appellee's  niortgage;  that  appellee's  coun- 
sel made  inquiries  of  coimsel  for  appellant 
touching  the  identity  of  the  land  in  the  two 
mortgages,  and  was  led  to  believe  therefrom 
tbat  the  property  was  not  the  same;  that 
when  the  decree  was  prepared  and  Blgoed, 
the  description  had  been  so  added  to  as  to  In- 
clude the  land  covered  by  appellee's  mort- 
gage; that  tids  fact  did  not  come  to  the 
knowledge  of  appellee's  counsel  until  In  Au- 
gust 1880.  when  he  Instituted  the  proceedings 
out  of  which  tills  appeal  grows.  Under  all 
the  circumstances  disclosed  by  this  record  we 
cannot  say  that  appellee  was  negligent  In  as- 
certainiug  the  facts.  True,  she  was  a  pari? 
to  the  suit  and  properly  so,  to  cut  off  her 
rights  as  a  holder  ot  a  Junior  Jndgmoit  Hen 
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•gainst  TTetnutre;  bat  ibe  examined  plnln- 
tUTi  petition,  and  ascertained  therefrom  that 
the  land  described  In  her  mortgage  wan  not 
deieribed  In  plobiturB  petltkm  or  mortgage. 
Sorely,  tn  order  to  protect  ber  rights  as  a 
holder  of  a  mortgage  which  was  a  flrat  lien 
qpon  ottier  real  estate,  she  was  not  botmd  to 
aicertaln  at  her  peril  as  to  whether  appcW 
but  mlglit  not,  in  Us  foreclosure  proceeding, 
draw  a  decree  describing  tlie  very  property 
upm  whkli  One  held  ft  first  Um.  Nettliw  ap- 
pellant's mortgage  nor  petition  Indicated  a 
to  a  Hen  upon  the  property  described 
In  appdlee's  mortgage.  Bat  appellant  in- 
riita  that  under  his  prayer  tor  geneml  eqoLta- 
ble  relief  he  had  a  right  to  any  relief  conria^ 
ait  with  the  pleadings  and  sustained  by  the 
pnotB.  tbat  may  be  oonoeded;  but  a  decree 
of  fwedosnre  against  luid  described  aa  **Uie 
mmXh  rixteen  feet  of  the  nortb  twenty  feet 
md  four  Inches  of  lot  fhlrty-slx  (36)  in  Toric*s 
addltlat  to  Des  Mcdnes,  Iowa,  being  York's 
nbdlTUim  of  lot  five  of  olBdal  plat  of  N.  EL 
14  (tf  wcl^  twp,  78,  range  24  west,  0  P.  M.," 
would  hardly  be  oondstent  with  the  all^a- 
tloDS  of  a  petition  that  the  mortgaged  prop- 
«ty  was  **the  south  sixteen  feet  of  the  north 
twoity  feet  andfimr  Indies  of  Y(«k*s  addition 
to  Des  Moines,  Iowa."  Appellee  had  a  right 
to  Bdf  llie  description  in  idalntUTs  peti- 
tion and  mortgage^  in  the  abs«ioe  of  knowl- 
edge to  the  oQotra^,  as  descriUng  other  laitd 
than  that  in  her  mortgage,  and  plaintiff  had 
BO  il^t,  ^tbont  nottoe  to  appellee,  to  take 
a  decree  corexlng  land  Included  In  app^ee's 
mortgage,  and  not  Justified  by  the  allpgatlons 
of  Us  petition.  If  pUUntifTs  contention  la 
correct,  no  Uenhoider  who  was  properly  made 
a  party  to  out  (A  a  Junior  lien  would  be  safe 
If  he  at  the  aame  time  held  a  first  Uen  on  othr 
vr  real  estate.  Appellee's  dalm  as  to  the 
prinlly  (tf  her  Uea  m  the  land  described  in 
plalatifni  decree  was  a  good  defense,  to  that 
extoit.  to  plalntUTs  Judgment  and  decree. 
There  would  haTS  bem  no  abuse  of  discretion 
tf  QiB  oourt  below  had  set  aside  the  decree, 
and  permitted  appellee  to  file  pleadings  pre- 
sntlBf  ber  defoise.  The  fact  that  the  court 
ataok  without  objection  from  appellant,  pro- 
ceeded to  bear  the  case  on  its  merits,  and  af- 
ford Ibe  relief  to  which  appellee  showed  her- 
kU  entitled,  will  not  warrant  us  In  going 
throos^  the  Idle  c«aem<my  of  reverring  this 
case,  to  the  end  that  proper  issues  be  found 
sad  a  bearing  bad  thereon,  when  no  objection 
ms  made  below  to  the  time  or  manner  of  the 
proceedings,  or  to  the  Informalities  connected 
dkoewlth;  especially  when  it  Is  not  claimed 
that  on  a  formal  hearing,  had  in  precise  com- 
idlanoe  with  the  statute,  any  other  or  farther 
erldence  oould  be  addooed,  and  when  as  it  ap- 
pears to  us  the  same  result  must  be  reached, 
-a  result  which  we  deem  just  to  all  the  par^ 
tlea  While  the  forms  of  law  should  be  ob- 
■erred,  yet  a  cause  should  not  be  reversed 
when  no  objection  has  been  made  to  the  time 
or  manner  of  the  proceedings  had  In  the 
conrt  below,  and  the  same  result  has  been 


reached  as  would  hare  been  bad  the  strict 

letter  of  the  law  been  oompUed  with. 
The  action  of  the  district  ooort  to  alBrmed. 


TOOF  at  ai.  r.  FOLBT. 
(Sapmne  Ooort  of  Iowa.  Jan.  17,  1883.) 

BbSTICB  or  PltOCESS— ENTICI!I0  DsraiTDAVT  INTO 

Jdrisdiction— Waivbk. 

1.  Where  a  person  residing  in  one  state  is 
lodaced  by  a  party  in  Interest,  by  fraud  or  false 
pretense,  to  come  Into  another,  tor  the  purpose 
of  serving  him  with  a  sammons.  the  Jnrisdiction 
is  obtaitii-d  by  fraud,  and  the  judgment  Is  void. 

2.  \\'hen  a  defendant  files  an  answer  under, 
and  relylns  on,  an  arrangement  bad  with  ptaio- 
tiff,  tbat  the  action  would  not  proceed  aotil  cer- 
tain differences  could  be  adjusted,  and  plaintiff, 
in  bad  faith,  obtains  a  judgment  In  defendant's 
absence,  the  case  does  not  come  within  Ood^  I 
2026,  proTldhig  that  an  appearance  wairss  all 
oldections  to  an  orl^nal  nmce. 

Appeal  fnm  district  oour^  JoaeB  ooonty; 
J.  H.  Preston.  Judge. 

Tbto  to  an  aeOum  at  law  based  iqod  a 
Judgment  of  the  droult  court  of  Sbdby  coun- 
ty, in  the  state  of  Tennessee,  lliere  was  a 
trial  before  the  court,  a  jury  having  been 
waived,  and  a  Judgmmt  was  rendered  for 
tbe  defendant  for  oosta  Flainttfb  appeaL 

Remley  &  Eroanbrack,  for  appellants.  J. 

W.  Jamison,  for  appellee. 

XtOTHROCK,  J.  1.  It  to  not  disputed 
that  the  Judgment  upon  which  the  action  to 
founded  was  actually  rendered  by  a  court  of 
record  in  the  state  of  Tennessee.  Indeed, 
the  record  shows  that  the  defendant  was 
duly  served  with  process  In  Tennessee,  and 
that  an  answer  was  filed,  and  Judgment 
was  rendered  in  proper  form.  It  to  not  nec- 
essary to  set  oat  the  answer  by  which  the 
validity  of  the  Judgment  was  put  In  Issue. 
The  substance  of  the  defense  was  that  tbe 
defendant  was  a  reddent  of  this  state,  and 
that  the  plaintJtTs  fraudulently  induced  hUn 
to  go  to  tiie  state  of  Tennessee,  so  that  the 
service  of  a  summons  could  be  mode  upon 
him,  and  that  after  he  went  there,  and  the 
action  waa  commenced,  the  plaintilTB  Induced 
blm  to  allow  said  action  to  remain  pending 
with  the  understanding  that  no  further  ac- 
tion should  be  bad  therein  until  a  settlement 
of  certain  claims  growing  out  of  the  construo- 
tlon  of  a  railroad  should  be  had,  and  that, 
in  violation  of  said  understanding,  tbe  plain- 
tiffs,  without  tile  knowledge  of  the  defendant, 
took  Judgment  against  him.  Other  facts  are 
averred  in  the  answer,  but  they  are  uot  mor 
terlal,  and  do  not  constitute  a  defense.  And 
there  was  a  motion  and  demurrer  attacking 
the  ansvrer,  which  were  overruled.  We 
need  not  determine  the  questions  raised  by 
counsel  for  appellants  upon  thto  ruling  of 
the  court  The  exception  to  the  ruling  was 
waived  by  filing  a  reply.  There  to  no  real 
question  In  the  case,  except  that  arising  upon 
the  claim  of  tbe  defendant  that  the  Judg- 
ment was  obtained  by  fraud.  All  of  the 
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niUngs  of  the  oonrt  upon  tlie  adndsston  and 
ezcludon  of  evidence,  which  are  complained 
of  by  appellants,  may  be  disposed  of  by 
the  oondderatlon  that  the  evidence  objected 
to  was  competent  upon  the  question  of  ^ud, 
or  that  said  nUlngs  were  witfaoat  prejudice 
to  appellants. 

2.  Both  parties  filed  abstracts  of  OTldence. 
and  there  Is  a  conflict  between  them  aa  to 
their  correctness,  which  has  oonipdled  as  to 
resort  to  the  transcript  From  our  examlna- 
tlon  of  the  evidence,  we  find  that  the  part- 
nership of  J.  8.  McTighe  &  Oo.  was  engaged 
as  railroad  contractors,  with  Its  headquarters 
at  Memphis,  Tenn.  The  firm  was  o(»npo8ed  of 
J.  S.  McTl^^  J.  L.  McKee,  and  TlmoQiy  Sul- 
UvazL  They  were  large  contractors,  and  in  the 
year  1888  Qiey  were  engaged  as  contractors  In 
oonstmctlng  the  Louisville,  New  Orleans  & 
Texas  Railroad.  They  sublet  the  clearing, 
grubbing,  and  gmcUng  of  part  of  the  line  to 
the  defendant,  William  Foley,  and  to  John 
Fol^,  who  were  residents  of  this  state.  The 
partnership  of  Toof,  McGowen  &  Co.  was 
composed  of  John  S.  Toof,  B.  L.  McGowen, 
J.  S.  McTlghe,  and  W.  a.  Patterson.  This 
firm  was  in  business  at  Memphis  as  grocers 
and  cotton  Motors.  When  the  Foleys  entered 
into  their  contract,  an  arrangement  was  made 
wiOi  McTlghe— who,  it  will  be  observed, 
was  a  member  of  both  of  said  partndraUpB— 
ttiat  certain  supplies  should  be  famished  by 
the  plaintiffs  herein  to  the  Foleys,  as  the 
work  progr^sed,  and  that  payment  there- 
for should  be  made  by  deducting  from  the  es- 
timates made  on  the  Foleys'  contract  In 
fact,  the  plaintiffs  herein  were  the  bankers 
of  Mcllghe  &  Co.,  so  far  as  pertained  to  the 
railroad  contract  The  work  was  carried  on, 
and  payments  and  settlements  made  in  this 
way,  down  to  about  the  time  of  the  comple- 
tion of  the  work.  As  one  witness  testified, 
the  "estimates  were  taken  on  the  lat  of  each 
month,  returned  to  J.  S.  McTlghe  &  Co.,  and 
they  deducted  the  store  bUl  out  of  it,  and 
paid  us  the  balance  of  the  money.  I  mean, 
by  they,'  Toof,  McGowen  ft  Oo.  and  J.  S. 
McTighe  &  Co.  We  received  the  money  on 
the  first  estimates  from  Toof,  McGowen  &, 
Co."  There  is  no  real  controversy  as  to 
the  above  facta.  We  will  now  proceed  to 
state  other  facts,  which,  although  not  con- 
ceded to  be  true,  yet  are  supported,  either  by 
a  preponderance  of  evidence,  or  are  based 
upon  such  evidence  as  would  authorize  a 
finding  of  their  truth  In  an  action  at  law 
tried  by  a  Jury,  or  by  the  court,  where  a 
Jury  has  been  waived.  J.  S.  McTighe  was  an 
active  member  of  both  partnerships,  and  he 
made  an  agreement  with  the  FoleyB  that  they 
should  have  supplies  from  the  plaintiflb  here- 
in In  advance  of  the  estimates,  and  that  pay- 
ment should  be  made  therefor  out  of  the  es- 
timates. When  the  work  was  about  closed 
up,  the  Foleys  had  drawn  supplies  to  the  ex- 
tent of  nearly  |3,000,  which  bad  not  been  paid 
for.  A  difference  arose  between  the  railroad 
company  and  McTU^  ft  Co.  and  the  Foleys 


about  the  amount  due  to  the  Foleys  upon  Oim 
completion  of  the  work.  But  there  was  u. 
much  larger  sum  due  to  the  Foleys  from  Mc- 
Tlghe &  Oo.  than  would  be  necessary  to 
pay  for  the  supplies.  WUllam  Foley  and 
John  Foley  came  to  their  homes  In  this  statt*. 
After  the  lapse  of  some  time,  McTlghe  wrote 
a  letter  to  the  defendant  herein.  In  which  he 
said  that  they  (McTighe  &  Co.)  were  then 
ready  to  make  settlement  and  requestln*;  the 
Foleys  to  go  to  Memphis  "right  away.'*  There 
Is  some  dispute  as  to  whether  this  letter  was 
written  by  McTlghe,  but  the  coiu^  was  fully 
warranted  In  finding  that  It  was  written  by 
his  hand.  The  defendant  went  to  Memphla, 
and  settled  some  claims  for  cotton  desti-oyed 
In  the  prosecution  of  tiie  work,  and  then  Mo- 
Tlghe  claimed  that  there  was  $4,800  for 
bridging,  which  should  be  <diarged  to  the 
Foleys.  This  was  an  unwarranted  claim, 
because  the  Foleys  did  not  contract  to  do 
any  bildglng.  There  was  then  actually  due 
to  the  Foleys  over  $5,000  on  their  contract 
Shortly  after  this  claim  was  made  by  Mc- 
Tl^e,  and  on  the  same  day.  and  within  one 
hour,  the  summons  or  original  notice  in  this 
suit  was  served  upon  the  defendant  It  Is 
not  claimed  the  plaintiffs  that  McTf^he 
had  no  power  or  authority,  ns  a  partner  in 
the  plaintiff  firm,  to  agree  to  furnish  suppllt^ 
for  the  graders  on  the  railroad,  and  take  pny 
therefor  from  the  estimates.  The  course  of 
bti^ess  between  tiie  parties  would  Indicate 
that  he  was  authorized  to  do  so.  This  being 
the  fact  there  was  nothing  due  to  the  plain* 
UttB  tnm  the  Foleys,  because  McfTIghe  ft  Oa 
had  enoui^  and  more,  In  their  hands,  to 
pay  the  plaintiffs*  el^im,  If  this  were  an 
original  proceeding,  by  which  the  plaintiffs 
were  seeking  to  recover  on  their  account,  no 
court  or  Jury  would  be  authorized,  from  the 
evidence,  to  find  for  the  plaintiffs,  because 
the  evidence  shows,  beyond  much  question, 
that  the  daim  for  bridging  was  unfounded. 
Taking  all  this  evidence  together,  the  find* 
ing  that  Mcmghe  wrote  the  letter  to  Induce 
Foley  to  go  to  Memphis  as  a  mere  pretense 
by  which  he  could  obtain  service  upon  him 
Is  well  founded.  It  ia  true,  it  is  not  absolutely 
conclusive  that  such  was  his  purpose,  but  it 
Is  a  fair  finding,  from  all  the  evidence  In  the 
case.  This  being  true,  the  case,  so  far  as  tiie 
facts  attending  ihB  obtaining  Jurisdiction  of 
the  person  of  Foley  are  Involved,  Is  fairly 
within  the  mle  of  the  case  of  Dunlap  t. 
Co^,  31  Iowa,  260,  where  It  was  that 
If  a  person  residing  in  one  Jtirlsdtction  be 
Induced,  tmder  false  pretenses  or  representa- 
tions, to  come  Into  another,  for  the  purpose 
of  there  getting  service  upon  him,  the  Jmlih 
diction  thus  acquired  will  be  held  to  have 
been  fraudulently  obtained,  and  flie  Jnd^ 
ment  Is  void. 

3.  There  Is  another  feature  of  the  case 
necessary  to  be  considered.  The  record  of 
the  suit  upon  which  the  Judgment  was  ot^ 
talned  shows  that  an  answer  was  filed  tber» 
In  In  bebaJI  of  tiie  defendant  The  defendr 
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ant,  in  Lis  ansnxT  lu  tiiis  action,  uvers  that 
tbe  answer  iu  the  oHslnol  cose  was  filed 
under  an  arnmpreineut  with  McTlghe  aa  fol- 
lovfi:  That  "after  said  notice  bad  been 
■erred  It  was  understood  that  nothing  would 
be  done  In  said  case  until  the  difference  ex- 
iBtlng  between  McTlghe  &  Go.  and  the  Louis* 
TfDe,  New  Orleans  &  Texas  Railroad  and  the 
Fol^  BroB.  had  been  disposed  of,  suggestlnK 
that  be  dmply  file  an  answer,  and  the  case 
roold  await  an  adjostment  of  the  matters 
aforesaid;  and  defaidant  relied  open  this, 
and  filed  an  answer,  and  supposed  the  matter 
wot^  rnnaln.  But  plaintiffs,  acting  hi  bad 
tfeUh,  by  means  of  fitlse  pretenses,  and  ftdse- 
Ir,  as  aforesaid,  obtained  said  Judgment"  It 
18  claimed  with  confldenoe  by  apiwllants* 
ooonsel  because  of  the  filing  of  the 

answer  In  the  original  case  the  defendant 
cannot  be  allowed  to  question  the  Judgment 
for  frand.  We  do  not  think  that,  under  the 
facta  In  this  case,  this  position  of  appellants 
can  be  sustained.  It  is  true  there  are  cases 
which  bold  that  an  appearance  waives  an 
objections  to  an  origlual  notice.  Indeed,  our 
itatute  so  provides.  Code,  i  2626.  But,  where 
It  is  claimed  a  Judgment  was  obtained  by 
fnuid,  an  appearance  la  not  always  conclu- 
■iTS  Qpon  the  def«idant  In  the  case  of 
BogeiB  T.  Gwinn,  21  Iowa,  58,  after  a  full 
ooudderatlon  of  tbe  question,  the  following 
rates  were  announoed,  as  shown  by  the  head- 
notes  to  the  opinion:  "In  an  action  in  tliis 
■tate  upon  a  Judgment  rendered  by  a  court  of 
a  dster  state,  any  state  of  facts  which  would 
be  soffldent  to  &r<A6.  the  Judgment  In  the 
■late  in  which  it  was  rendered  may  be  plead- 
ed as  a  defense  to  the  action  In  tills  state. 
Tliat  the  Judgment  was  obtained  in  another 
rtate  after  the  plainUfC  had  agreed  with  de- 
fendant tiiat  he  had  no  sufficient  cause  of 
action,  and  that  he  would  *n»tmt«R  his  suit, 
and  when  the  defendant,  relying  upon  such 
agreement,  bdlerlng  tliat  the  suit  had  been 
dlsmlasedt  the  record  falling  to  show  that  the 
def»ulant  or  his  attorney  was  present  at  the 
tzlal,  is  a  soffld^t  defense  to  an  action  on 
the  Judgment  hi  tills  state."  In  that  case,  as 
tai  this,  the  defendant  filed  an  answer.  Some- 
thing Is  claimed  for  tUs  case  on  the  ground 
that  the  Judgment  record  shows  that  the  de- 
fendant was  present.  The  record  re<dtes  that 
the  "eanse  was  submitted  to  the  court  by  con- 
aent  without  the  intervention  of  a  Jury."  It 
does  not  state  by  whom  the  consent  was 
{dven.  nor  does  It  recite  that  Foley,  or  any 
one  for  him,  was  present.  Upon  the  autluHs 
ttr  of  the  last-dted  case,  we  think  there  was 
a  sufficient  showing  that  the  Judgment  was 
obtained  by  fraud;  and  we  do  not  regard  the 
tact  that  an  answer  was  filed  as  at  all  con- 
dmdve  against  tbe  defendant  If  the  act  of 
Uen^e,  a  party  tn  Interest,  in  procuring 
F(rfey  to  leave  his  home  and  go  to  Tennessee, 
was  fraodnlent  the  subsequent  suggestion 
that  he  should  file  an  answer  might  be  htid 
to  be  another  device  to  obtain  and  h<^d  Jurls- 
Oetion  of  lilm.  Than  was  erldoioe  In  Um 


case  from  which  It  might  well  be  found  that 
there  was  an  agreement  that  no  action  would 
be  taken  In  the  suit  until  the  matters  in  dis- 
pute between  McO^ighe  &  Co.  and  the  rail- 
road company  and  the  Foleys  should  be  adr 
Justed. 

4.  It  appears  from  tbe  record  that  after  the 
testimony  was  all  introdnoed,  and  peaidlng 
the  annoonoemrat  of  the  dedalon  of  the  case 
by  the  court;  the  plaintiffs  asked  permission 
to  withdraw  the  cause  and  dismiss  their 
action.  An  objection  was  Intwposed  by  the 
defendant  and  the  right  to  dlmnlss  the  case 
was  denied.  There  vras  no  error  in  this  rul- 
ing. Tbe  cause  was  finally  submitted  to  the 
court  before  the  motion  to  dismiss  wss  made, 
snd  It  was  not  only  finally  submitted,  but  the 
ranrt  was  onnouncdng  tbe  decb^on.  The  aih 
plication  to  dismiss  came  too  late.  Oode,  | 
2844;  I>unn  v.  Wolf,  aowa.)  47  N.  W.  Rep. 
8S7.  The  Judgment  of  the  dMziot  ooiut  Is  af- 
flnned. 


PABMEBS*  ft  TRADERS*  BA2<}K  OF  BONA- 
PARTB  V.  HANBY  et  al. 
(Snpreme  Court  of  Iowa.   Jan.  20,  1896.) 
DxLivBRT  or  DsBD— Banks— LiBX  os  Stock. 

1.  Defendant  and  bis  wife  executed  a  deed 
claimed  by  certain  credltorB  to  be  a  conveyaDcc 
of  all  his  real  estate  to  his  children.  Jointly. 
After  its  execution  it  was  given  to  a  Bon-in-law 
to  be  taken  to  the  county  seat,  and  submitted  to 
S.  for  hlB  advice  as  to  the  legality  of  the  con- 
veyance, and  if  approved  by  him  it  waa  to  be 
filed  for  record.  S.  advised  against  the  conveys 
ance.  and  the  s<m-in-law  canted  it  back,  when 
it  was  destroyed,  at  the  direction  of  defendant 
HHd,  that  there  waa  no  delivery  of  tiie  deed. 

2.  Tbe  stock  certificate  issued  to  defendant, 
a  stockholder  in  plaintifi  bank,  stated  that  the 
stock  wss  transferable  only  on  payment  of  all 
liabilitieB;  and  the  bank's  by-lawa  provided  that 
the  stock  of  any  stockhcdder  lialde  to  it,  as  prin- 
ripal  or  otherwise,  could  not  be  traiwferr«d 
without  the  consent  of  the  directors.  Held,  that 
the  certificate  and  by-laws  constituted  a  con- 
tract by  which  the  bank  has  a  lien  on  the  stock 
for  any  liabilities  from  defendant  to  tbe  bank* 
and  such  Hen  Is  valid  against  any  other  credit- 
ors of  defendant  frtio  may  attach  tiie  stock,  at 
least  when  such  other  creditors  have  notice  of 
the  bank's  Uen. 

Appeal  from  district  court.  Van  Buren 
county;  Charles  D.  Leggett,  Judge. 

Action  opon  cert^n  promissory  notes,  and 
for  the  foreclosure  of  a  mortgage  on  certain 
real  ratate  glv^  to  secure  the  payment  of 
the  notes.  The  notes  and  mortgage  were  ex- 
ecuted  by  the  defendant  Dennis  Han^  to 
secure  quite  &  large  amount  of  indebtedness 
to  the  bonk.  Hon^  was  a  stockholder  In 
the  bank,  and  the  plaintiff  claims  that  vir- 
tue of  the  provisions  contained  In  his  stock 
certificate,  and  certain  by-laws  of  the  bank- 
ing asBodatlon,  the  plaintiff  has  a  lloi  upon 
the  stock  for  any  Indebtedness  of  Haney  to 
the  bank.  There  was  a  hearing  on  the  merits 
In  the  district  court,  which  resulted  in  a  fan 
decree  for  tiie  plaintiff.  Defendants  appeal 

J.  F.  Smith  and  Wherry  &  Walker,  for  ap- 
pdlauts.  Sloan,  Work  &  Brown,  for  apptfles. 
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ROTECROOK,  J.  1.  It  appears  from  the 
petition  that  there  were  mechanics'  liens 
□pon  some  of  the  property.  The  questions  as 
to  these  liens  are  not  involved  in  this  appeal; 
aud  no  question  Is  made,  involving  the  right 
of  the  plaintiff  to  Join,  with  the  suit  for  fore- 
closure, the  claimed  lien  upon  the  banl£  stock 
owned  by  defendant  Honey.  The  appeal 
presents  a  contest  between  the  plaintiff  and 
the  State  Bank  of  Keokuk,  appellant,  a  jnOg- 
ment  creditor  of  Haney.  as  to  priority  of  liens 
upon  the  mortgaged  real  estate  and  the  bank 
stock.  There  Is  no  question  as  to  the  fact 
tbat  tlie  defendant  Honey  Is  Indebted  to  the 
pLilntiff  In  the  .unount  named  in  the  notes  and 
mortgage,  and  the  validity  of  the  judgment 
of  the  State  Bank  of  Keokuk  Is  not  que*- 
tloued.  The  de(dBlon  we  are  required  to 
make  as  to  the  mortgaged  property  InvolTes 
the  validity  of  the  mortgage. 

It  appeai-s  that  on  the  29th  day  of  Klarch, 
188S,  Haney  was  the  owner  of  real  es- 
tate IB  and  about  the  town  of  Bonaparte, 
of  considerable  value.  He  was  Indebted  in 
a  large  amount  to  the  Farmers'  &  Traders' 
Bank  of  Bonaparte,  and  was  also  indebted 
to  the  State  Bank  of  Keokuk.  On  said  last- 
named  day,  said  Haney  and  his  wife  execut- 
ed an  Instrument  in  writing  which  Is  claimed 
to  be  a  deed  of  conveyance  of  all  of  his  real 
estate  to  all  of  his  children,  jointly.  These 
children  are  named  Elizabeth  Anderson,  wife 
of  Silas  Anderson,  Robert  L.  Haney,  William 
E.  Haney,  and  Lulu  B.  Haney.  After  the 
deed  was  executed,  it  was  placed  In  the 
hands  of  said  SHaa  Anderson  to  be  taken  to 
Keosanqua,  the  county  seat  Anderson  was 
to  submit  the  deed  to  Hon.  Robert  Sloan  for 
his  examination  and  advice  as  to  the  proprie- 
ty and  legality  of  the  conveyance;  and,  if  ap- 
proved by  hint.  Anderson  was  to  Qle  it  In 
the  recorder's  office  for  record.  Sloan  ad- 
vised against  the  conveyance,  and  Anderson 
carried  the  written  Instrument  back  to 
Bonaparte,  and  It  was  destroyed  by  the  di- 
rection of  Dennis  Haney,  and  tbe  mortgage 
in  controversy  was  executed  and  delivered. 
Zt  is  claimed  In  behalf  of  appellants  that  the 
conveyance  from  Haney  to  his  children  was 
fully  executed  a^d  delivered,  and  passed  the 
title  to  the  land  to  the  grantees,  subject  to  the 
right  of  the  creditors  of  Haney  to  impeach 
It  for  fraud  In  an  action  brought  for  that 
purpose;  and  voluminous  and  able  arguments 
are  presented  upon  both  rides  of  the  question 
whethn,  after  a  fraudulent  conveyance  by 
a  debtor,  one  of  his  creditors  can  acquire  pri- 
ority of  other  creditors  by  taking  a  mortgage 
upon  the  property  from  the  debtor.  In  the 
view  we  t^ke  of  the  case,  it  Is  not  necessary 
to  determine  that  question.  In  our  opinion, 
the  deed  from  Haney  to  his  children  did  not 
become  valid,  for  any  purpose,  because  it 
lb  shown,  by  a  clear  preponderance  of  the 
evidence,  that  the  deed  was  not  delivered. 
It  Is  true  it  was  Intrusted  to  Anderson  to  be 
taken  to  Sloan,  and  If  approved  It  was  to  be 
'filed  for  record.  There  is  no  question  tbat 


Anderson  carried  it  to  Sloan  as  the  agent  of 
Haney,  and  Anderson  returned  the  deed,  anA 
it  was  destroyed  by  the  direction  of  Honey, 
the   grantor.    There  Is  a   question,  made 
whether   Anderson   returned   the  deed  to 
Haney.  It  may  be  true  that  he  did  not  place 
it  in  his  hands,  but  It  was  placed  on  a  mantol 
In  Haney's  house,  and  he  directed  It  to  be 
destroyed.  The  delivery  of  a  deed  may  be 
shown  by  any  act  of  the  grantor  which  de- 
notes an  intention  to  pass  the  Instrument 
over  to  the  grantee,  and  It  may  be  a  good 
delivery  without  passing  into  the  hands  of 
the  grantee.  The  deliveiy  may  be  to  a 
stranger  for  the  use  of  the  grantee.  Mitchell 
T.  Ryan,  3  Ohio  St  377;  Hatch  t.  Hatch.  8 
Mass.  309.  A  delivery  of  the  deed  to  the 
wife  of  the  grantee,  with  the  declaration  that 
it  was  intended  for  the  benefit  of  the  grantet;, 
to  a  good  delivery.  Craven  t.  Winter,  38 
Iowa,  471.  Actual  manual  deUvery  of  the 
deed  to  not  absolutely  essential  to  effect  a 
change  of  title.  Newton  v.  Bealcr,  41  Iowa, 
834;  Falser  v.  Parker,  58  Iowa,  111.  8  N.  W. 
Rep.  800;  Adams  v.  Ryan,  61  Iowa,  733.  17 
N.  W.  Rep.  159.  The  real  question  to  be 
determined,  in  all  such  cases,  to,  did  the 
grantor  intend  an  unconditional  transfer  of 
the  title  by  hto  disporitlon  of  the  deed  aXter 
It  was  executed  and  ready  for  delivery? 
In  Steel  v.  Miller,  40  Iowa,  402.  It  to  said: 
"The  question  of  delivery  to  always  one  of 
intention  of  the  parties.  If  the  deed  passes 
Into  the  hands  of  the  grantee  without  Inten- 
tion on  the  part  of  the  grantor  that  It  shall 
become  operative,  and  be  used  for  the  pur- 
poses Intended.  It  to  not  a  delivery."  Ap- 
plying that  test,  it  appears  to  us  that  the  evi- 
dence In  this  case  shows,  by  a  very  great  pre- 
ponderance, that  there  was  no  delivery  of  the 
deed.    The  fact  that,  after  advising  wltb 
Sloan  about  the  propriety  of  the  conveyance, 
he  returned  It,  and  It  was  destroyed  by  the 
dlrecdon  of  the  grantor,  and  the  mortgage 
made,  to  strong  evidence  of  the  fiict  that  the 
grantor  did  not  Intend  that  It  diould  be  op- 
erative unless  It  was  approred  by  Sloan.  And 
thto  to  supplemented  by  the  fact  that  the 
mortgage  was  made  to  the  plaintiff,  and  some 
two  or  three  other  mortgages  were  after- 
wards made  to  other  patties  upon  the  same 
property.  The  making  of  all  these  mortgages 
was  known  to  the  grantees  In  the  deed 
which  was  destroyed,  or  to  most  of  them, 
and  they  made  no  claim  that  they  were  the 
owners  of  the  land.  The  arguments  of  coun- 
sel upon  the  facts  attending  the  execadon  of 
the  Instrument  are  quite  voluminous.  We 
content  oursdres  with  stating  oar  conclusion, 
based  upon  a  most  careful  examination  of  all 
the  competent  -  evidence  Introduced  on  that 
quesdon. 

2.  There  to  no  dispute  as  to  die  validity  of 
the  debt  due  to  die  plaintiff  from  Haney.  A 
question  to  made  as  to  the  validity  of  tbe 
mortgage,  because  it  to  alleged  that  it  was 
taken  with  a  secret  agreement  that  tbe  In- 
terest on  the  debt  Should  b«  reduced,  mad  the 


Digitized  by 


STATE  c  JOBDAN. 


63 


time  of  paympnt  lotended,  In  craudderatlon 
Cor  tbe  mortgage  secnring  the  debt  We 
must  dedine  to  mter  upon  a  discussion  of  ttilt; 
question.  There  Is  notlilng  In  this  whole  re- 
cord which  shows  that  the  officers  of  the 
bank  of  Bonaparte  did  anything  to  aid  Ha- 
067  to  hinder,  delay,  or  defraud  bis  creditors. 
It  was  an  honest  debt,  and  the  plalntifT  bad 
tbc  right  to  use  all  proper  efforts  to  secure  its 
pajment,  even  though  the  officers  who  pro- 
eared  the  mortgage  to  be  made  knew  that  it 
might  def^t  the  dalms  of  other  creditors. 
Tbis  principle  has  been  so  often  announced 
by  this  court  that  we  need  not  take  the  time 
to  cite  the  cases. 

3.  The  remaining  question  in  the  case  re- 
lates to  the  priority  of  the  claims  of  the  par^ 
ties  upon  the  bank  stock  held  by  Haney. 
The  stock  certiflcate  Issued  to  Haney  was  in 
these  words:  "No.  14.  Fanners'  &  Traders' 
Bank  of  Bonaparte,  Iowa,  15  shares.  This  Is 
to  certify  that  Denids  Haney  is  entitled  to  15 
■bares  of  the  8to<ft  In  the  Farmers'  &  Traders* 
BanlE.  on  which  550.00  per  share  has  been 
paid.  Transferable  only  on  the  books  of  snld 
bank.  In  person  or  by  attorney,  on  the  sur- 
render of  this  certiflcate  and  payment  of  all 
ttsMUtlefl.  Bonaparte,  Iowa,  June  13th,  1882. 
B.  R.  Tale,  President,  'iliomas  Christie, 
Cadder."  This  certiflcate  was  Issued  In  pur- 
nance  of  by-laws  duly  adopted  by  the  stock- 
h(Aden^  which  by-laws,  so  far  as  pertinent 
to  the  qnestion  under  consideration,  are  as 
follows:  "The  stock  of  this  bank  shall  be 
tBsignable  and  transferable  only  on  the 
books  of  this  bank,  subject  to  the  restrictloDs 
and  pro  visions  of  the  bonking  laws,  and  a 
txtsater  book  shall  be  provided,  in  which  all 
assignments  and  transfers  of  stock  shall  be 
roade.  No  transfer  of  stock  shall  be  made, 
without  the  consent  of  the  board  of  directors, 
by  aaj  stockholder  who  shall  be  liable  as 
priudpal  debtor  or  otherwise.  Certiflcate  of 
stock  signed  the  president  and  cashier 
riisQ  b*  taoed  to  stockholdeis,  and  the  cer- 
tiflcate shall  state,  upon  the  face  thereon, 
that  the  stock  la  transferable  only  on  the 
books  of  the  bank,  and  that  the  stock  of  any 
Ktodcbolder  liable  to  the  bank,  as  principal 
debtor  or  otherwise,  will  not  be  transferred 
without  the  consent  ot  the  board  of  direct- 
m"  It  appears  to  ns  that  there  should  not 
bs  any  qnesthm  that  the  certiflcate  and  the 
by-laws  constltate  a  contract  between  the 
bonk  aad  the  stockholder,  by  which  the 
bsak  has  an  eqidtaUe  Uen  upon  the  stock  for 
any  and  all  UablUtiee  from  Haney  to  the 
ba^  H  we  nndenrtand  the  arguments  of 
eonnsel  ftor  appellant,  they  do  not  seriously 
dispute  the  propoaltton  that  the  contract  was 
nUd  between  Haney  and  the  bank,  bnt  It 
Is  dalmed  Ibat  it  is  void  as  to  the  eredltois 
of  Bsney,  btcaose  it  Is  contrary  to  law,  and 
against  pobUe  ptdley.  We  have  examined  the 
argoments  of  couns^  and  we  do  not  think 
ttidr  position  can  be  maintained.  Appelant 
oaused  an  attachment  to  be  levied  on  ttas 
sbift  soiDe  days  after  the  mortgage  was  tse- 


cuted  and  delivered.  It  is  a  genrral  rule  thit 
the  Uen  by  attachment  Is  valid  upon  such 
legal  interest  as  the  defendant  In  attuchment 
has  In  the  property  attached,  and  It  may  be 
that  in  the  absence  of  notice  that  another 
Uen  exists,  or  that  there  are  others  who  have 
liens  or  Interest  therein,  an  attaching  creditor 
will  have  the  right  to  maintahi  his  attach- 
ment against  the  property.  But  there  Is  a 
clear  preponderance  of  evidence  In  this  case 
that  the  attorney  of  appellant  and  the  sheriff 
were  distinctly  notified,  before  any  levy  was 
made,  that  the  bank  had  a  lien  on  the  stock. 
This  being  the  fact,  It  should  not  be  held  that 
appellant  has  any  more  right  to  subject  the 
stock  to  its  claim  than  Haney  would  have 
had  to  sell  his  stock  without  payment  of  bis 
liablllUes  to  the  bank. 

It  does  not  appear  to  us  to  be  necessary  to 
further  elaborate  the  case.  The  decree  of 
the  district  court  Is  affirmed. 


8TATB  T.  JOBDAN. 
(Supreme  Court  of  Iowa.    Jan.  IS^  1883.) 
Chiminal  Law — Continua.vcb— Bubqlakt — !»• 

8TBUCT10XB. 

1.  Defendant  was  arraigoed  September  2Sth. 
and  the  cause  set  for  triaT  October  12th.  De- 
fendant's witnesses  from  another  county  wm 
in  attendance  on  the  day  of  trial,  at  wliich 
time  defendant  was  granted  a  continuance  until 
the  next  day,  on  his  Btatiog  that  then  he  would 
be  read.v  fur  trial.  At  such  time  it  was  discov- 
ered that  defendsnt  had  not  pleaded  to  the  In- 
dictment, and  hU  plea  of  not  guitty  was  en- 
tered. When  the  court  ordered  the  jury  called, 
defendant  demanded  three  days  to  prepare  for 
trial,  under  Code,  §  4410.  which  proviues  that 
If  defendant,  on  entering  his  plea,  shall  demand 
It,  he  shall  be  entitled  to  three  days  in  which  to 
prepare  for  trial.  Bdd,  that  the  demand  was 
properly   refuKed,   as  the  nnderstanding  that 

E reparations  were  to  be  made  for  trial  on  Octo- 
er  12th,  and  defendant's  oromise  to  be  ready 
the  following  day,  amounted  to  a  waivor  of  tlw 
statuto^  provision  as  to  time. 

2.  Wb^  defendant  is  Indicted  for  breaking 
and  entering  a  house  in  the  nighttime,  and  the 
oourt  instructs  that  if  the  jury  find  that  defend- 
ant was  guilty  of  breaking  and  entering  the 
house  with  the  intent  charged,  but  have  a  rea- 
■onatde  doubt  as  to  whether  such  breaking  and 
entering  was  don*  In  the  Dighttime,  then  de- 
fendant would  not  be  guilty  of  burglary,  bnt 
of  the  offense  of  breaking  and  eutenni?  in  the 
daytime,  such  instruction  cannot  be  obji^cted  to 
on  the  ground  that  defendant  is  not  charged 
with  such  ail  offense;  for  breakine  and  enteiing 
In  the  daytime  Is  a  degree  of  the  offense  chaivea, 
and  Code,  i  4465,  provides  that  on  an  indict- 
ment for  an  offense  consisting  of  different  de- 

Sees  the  jury  may  find  defendant  not  guilty  of 
e  degree  charged,  but  guilty  of  some  degree 
inferior  thereto. 

S.  It  cannot  be  dalmed  that  Uiare  was  no 
evidence  to  support  a  convicHon  of  Ixrealdng  in 
the  daytime.  In  view  of  the  &ct  that  the  juir 
found  there  was  a  breaking  at  some  time;  an<^ 
if  the  evidence  did  not  show  with  anfficient  cer- 
taiuty  that  it  was  done  in  the  night,  It  was  the 
Jury  ■  duty  to  convict  of  the  lesser  offense. 

4.  Where  the  evidence  ihows  that,  if  tliare 
was  on  offense  committed.  It  was  by  breaking 
and  enteting,  It  is  unnecessary  to  instruct  that 
defendant  might  be  found  guilty  of  entering  a 
dwelling  house  in  the  night  without  breaking, 
as  bdng  one  of  the  dMrees  of  the  offense. 

5.  ^nw  fact  that  defendant  was  not  ans^d 
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wltli  B  dangerotta  weapon  la  no  noond  a  re- 
quest to  charge  that  he  might  oe  found  guUtr 
of  the  leaser  crime,  defined  In  Code,  |  8894,  of 
brealdng  and  entering  in  the  daytime,  or  enter- 
ing in  the  nightdme  withoat  breaking;  its  poa- 
■easiOQ  not  ban^  a  necessary  element  of  break- 
ing in  the  nighttime. 

6.  One  whose  name  was  not  in  the  Indict- 
ment, and  who  was  not  before  the  grand  Jury, 
may  be  used  m  a  witness  for  the  state  when  it 
fU)peBrs  that  notice  was  serred  under  the  pro- 
▼isions  of  Hm  statute  for  such  casea.  and  that 
the  auffidanor  of  the  notiee  has  not  be«i  ques- 
tioned. 

7.  Where  the  esamiuation  of  a  witness  dia- 
CEOSes  that  she  knew  nothing  material  to  the 
ease,  and  her  testimony  is  stricken  out,  it  can- 
not be  claimed  that  it  was  error  to  permit  the 
testimony  to  be  giyen.  when  it  appeal's  that  it 
could  not  reasonably  have  been  prejudicial,  and 
that  iu  his  charge  the  court  cantloned  the  jury 
to  disregard  the  testimony. 

&  Where,  while  In  Jail,  defandant  of  his 
own  accord  sent  for  the  owner  of  a  part  of 
the  stolen  property,  confessed  to  taking  it,  and  \ 
offered  to  return  to  such  owner  the  part  be-  | 
longing  to  him  if  he  would  say  nothing  about  j 
the  otber  property  taken,  and  the  owner  said  it  . 
would  go  easier  with  him  If  he  wotild  give  back  ; 
the  things,  such  statements  are  admisdble,  there  { 
baring  been  no  objection  to  tliem  on  the  trial,  , 
and  it  appearing  that  they  were  purely  Tolun-  | 
taiy. 

9.  The  statements  being  admissible,  it  was 
proper  for  the  court  to  instruct  the  jury  to  con- 
sider the  circumstances  under  which  they  were 
made,  and  to  disregard  them  if  made  by  reason 
of  hc^^  or  inducements  held  out  to  him;  oth- 
erwise, to  give  them  such  weu^ht  as,  under  the 
circumstances,  the  jury  regarded  them  entitled 
Ux 

Appeal  from  district  court,  Scott  county; 
W.  F.  Brannan,  Judge. 

Indictment  tor  buii^t7.  Verdict  of  guilty, 
aud  a  Judgment,  from  wUdk  the  defendant 
appealed. 

W.  M.  Chamberlain  and  Thompson  ft 
Stuart,  for  appellant  John  Y.  Sbme,  Atty. 
GoL,  and  Tboa.  A.  Cbeehlre.  for  the  Stata 

GBANOER.  J.  1.  The  defendant  was  ar- 
raigned on  the  25th  day  of  September,  1891. 
The  cause  was  set  for  trial  on  the  12th  day  of 
October,  1891,  and  the  defendant  asked  fbr 
and  obtained  an  order  for  witnesses  In  bis  be- 
half, residing  In  Linn  cotmty,  who  were  sub- 
poenaed, and  were  in  attendance  at  that  time. 
On  the  12th  of  October  the  defendant  re- 
quested a  continuance  until  the  next  day.  it 
being  stated  that  he  would  be  ready  for  trial 
at  that  time,  and  the  continuance  was  grantr 
ed.  On  the  morning  of  the  13th  it  was  discov- 
ered that  the  defendant  had  not  pleaded  to 
the  indictment  and  his  plea  of  not  guilty  was 
then  entered.  When  the  court  ordered  the 
Jury  called,  the  defendant  demanded  the  three 
days  to  prepare  for  trial,  under  the  provi- 
sions of  Code,  i  4419,  which  provides  "that 
the  defendant  shall.  If  he,  upon  entering  his 
plea,  demand  it  be  entitled  to  three  days  in 
which  to  prepare  for  triaL"  The  demand 
was  refused,  of  which  complaint  Is  made. 
The  record  warrants  the  conclusion  that  on 
the  25th  of  September  the  cause  was  set  for 
trial  by  a  mutual  understanding,  and  that 
pn^rations  for  the  trial  were  to  be  made. 
On  the  12th  of  October  the  dpfenflint  ob- 


tained a  poBtptmement  to  the  next  day,  upon 
an  express  statement  that  he  would  then  tM 
ready  for  trial.  Whether  or  not  there  was  a 
misapprehension  as  to  the  plea  being  made, 
the  understanding  amounted  to  a  waiver  of 
the  provision  of  the  statute  as  to  time.  The 
defendant  had,  upon  an  miderstandlng.  as  It 
appears  from  the  record,  taken  time  to  pre- 
pare for  trial,  and  then  secured  another  post- 
ponement UDoa  an  tmderstanding  that  he 
would  proceed  to  trial  the  following  day. 
There  was  no  error  In  the  action  of  the  court 

2.  The  indictment  Is  for  breaking  and  enter- 
ing a  bouse  in  the  nighttime.  The  court  in- 
structed the  Jury  as  follows:  "(15)  If  yon 
find  that  the  defendant  was  guilty  of  break- 
ing and  entering  the  house  of  the  said  Sartort- 
ous  with  tlio  Intent  charged,  but  have  a  rea- 
sonable doubt  as  to  whether  such  breaking 
and  entering  was  done  in  the  nighttime, 
then  the  defendant  would  not  be  guilty  oj 
the  offense  of  bur^ry,  but  he  would,  under 
such  circumstances,  be  gidlty  of  the  offense 
of  breaking  and  entering  in  tiie  daytime."  It 
is  sold  that  the  giving  of  this  instruction  is 
erroneous,  because  the  defendant  is  not 
charged  with  such  a  crime,  and  there  Is  no 
evidence  to  sustain  it  In  State  t.  Frahm, 
7S  Iowa.  355,  35  N.  W.  Bep.  451.  this  court 
held  that  "bui-glary  of  a  dwelling  house  Is  of 
two  degrees^— the  fltst,  the  breaking  and  en- 
tering in  the  nighttime  with  intent  to  commit 
a  felony;  the  second,  the  breaking  and  enter- 
ing in  the  daytime."  Code,  S  4465.  is  as  fol< 
lows:  "Upon  911  Indictment  fot  an  offense 
consisting  of  different  degrees,  the  Jury  may 
find  the  defendant  not  guilty  of  the  degree 
charged  in  the  Indictment  and  guUty  of  any 
degree  Inferior  thereto,  or  of  an  attempt  to 
commit  the  offense.  If  punishable  by  Indict- 
ment" The  statute  Is  authority  for  the  In- 
Btruction.  Breaking  and  entering  in  the  day- 
time is  a  degree  of  the  offense  charged.  As 
to  there  being  no  evidence  of  such  an  offense^ 
we  need  only  say  there  is  testimony  on 
which  the  Jtuy  found  that  there  was  a  break- 
ing and  entering  at  some  time,  with  the  felo- 
nious intent  necessary  to  oonstitute  burglary. 
This  breaking  and  entering  must  have  been 
either  In  the  nighttime  or  in  the  daytime.  If 
the  evidence  did  not  with  that  degree  of  cer- 
tainty necessary  to  convict  lAiow  the  offense 
to  be  of  the  highest  degree,  it  was  the  duty 
of  the  Jury,  under  a  familiar  rule,  to  find  it 
of  the  lower  degree;  and  hence,  if  there  was 
evidence  to  convict  of  burglary,— which  will 
be  noticed  hereafter,-4t  Is  certainly  sofficient 
to  sustain  a  verdict  for  the  lower  degree. 

3.  It  la  said  that  the  court  should  have  In< 
strocted  that  the  defendant  might  be  found 
guilty  of  entering  a  dwelling  house  in  the 
nighttime  without  breaking,  as  being  one  of 
the  d^frees  of  the  offense.  The  evidence 
shows.  If  there  was  an  offense  committed, 
that  It  was  by  breaking  and  entering,  and  In 
a  way  to  render  the  Instruction  omitted  m- 
neoeeaai7  in  ttie  case. 

4.  The  indictment  charges  lliat  the  defend- 
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ant,  when  be  Dwniifltted  Qie  offeiue,  was 
armed  with  a  Hxagenm  weapon,  and  the 
fiomt  Instructed  the  Jury  that  th»e  waB  m 
vrUence  to  show  that  fact;  because  of  which 
It  Is  urged  that  Ifae  eotirt  ahoiOd  have  In- 
atraeted  the  juTTi  In  case  Hie  eTldenoe 
wronted,  might  find  defendant  gtdltsr  of  the 
tmer  crime  defined  In  the  Oode.  I  8884^ 
vUdi  la  for  breaking  and  entering  a  dwelling 
boose  In  the  daytime,  w  in  the  nl^ttlme 
without  breafetng.  We  do  not  see  why  tbla 
varttcolar  Caot  ahonld  neeeidtate  such  an  in- 
•trnctloD.  The  mere  abaenoe  of  the  weapon 
fmild  not  reduce  flie  offenae  to  the  crime 
eoggeeted.  Ttie  poaeeflBlon  of  the  dangerous 
weapon  la  not  a  neoeaaary  element  of  the 
irime  of  burglary  In  the  id^ttime.  It  is 
■cmiy  a  fiurt  that  aggravates  the  offenae,  and 
any  Increaae  tiie  pnnlriunent  The  effect  of 
Hie  coort's  Instrnctltm.  was  to  eliminate  from 
ibB  case  a  teot  that  ml^t  tncreaae  the  pmi- 
MuDent. 

5.  One  Oeratenbeig,  whose  name  was  not 
la  the  indictment,  and  who  was  not  before 
tte  grand  Jury,  was  need  as  a  witness  for  the 
atate,  at  whteh  oomi^alnt  Is  made.  Notloa 
wu  serred  under  the  pro  visions  of  the  stat- 
«to  ftor  sooh  cases,  and  in  argument  the  suffl- 
«ieiM7  of  the  notice  ia  not  questioned,  nor 
<doe8  It  appear  fwrofflfian*'-  There  is  no  error 
la  this  leaped 

4l  Hannah  Orbeok  was  examined  as  a  wit- 
VMS  fbr  the  state.  Her  examination  dlaclosed 
that  die  Inew  notliing  material  to  the  case, 
and  at  the  doae  (tf  her  examination,  oa  mo< 
don  of  the  defendant,  the  testimony  was 
atiteken  ont.  It  la,  howerer,  nrged  that  it 
was  error  to  permit  the  testimony  to  be  glv- 
m.  It  la  of  suGli  a  Obaracter  that  It  could  not, 
la  reaaon,  hare  been  prejudldaL  Besides, 
the  eonrt,  in  an  instrwstion,  cautioned  the  Jury 
to  disregard  the  testimony  ordered  to  be 
strkfeen  ont,  and  said  to  the  Jury  tiiat  *ihe 
effect  of  striking  cot  is  the  same  as  ezclu- 

7.  There  was  evldotee  of  oonfesdoiu  made 
by  defendant  whfle  under  arrest  and  In  Jail, 
and  It  la  aaSd  that  Uiey  were  made  xnOjer  dr- 
uunstaiioes  that  should  render  them  inoom- 
petent;  that  Oiey  were  made  under  promises 
'ikat  it  woidd  go  easier  witii  him  If  he  would 
torn  the  stuff."  Hie  following  is  a  part 
«f  tiie  testimony  of  Mr.  Sartorious,  who 
owned  tba  bnOding  that  was  entered:  '^d 
fienvenation  with  defmdant  He  sent  no- 
tice to  me  that  he  wanted  to  see  me,  after 
the  police  trial.  Saw  defendant  first  before 
fKAee  triaL  Sav  defendant  again  aftw  or  a 
fittle  before  the  pcdlce  trial,  on  the  29th  day 
<rf  July,  tn  piAlce  conrt  He  wanted  to  see 
me  In  oounty  JalL  I  went  ^re.  Harvey 
Jones,  rtierlfl,  ires  there;  also  Oflflcer  Wln- 
<dirinmnn  and  defendant.  When  I  came  In, 
WtaAelmann  t6Ul  de^asdant  tiut  I  was  Sar- 
-toHona.  If  he  (defendant)  wanted  to  see  mn. 
Se  fdefmdant)  said  he  wished  Wlndielmann 
would  go  ont  Wlnohelmann  went  oat  He 
T.54N.w.no.l — 5 


(Jones)  refused  to  go.  Defendant  then  told 
me  that  if  I  promised  to  say  nothing  about 
thla  money,  aa  It  was  not  my  money,  he 
would  hand  bock  the  whole  stulf,-^e  means 
the  watehea.  By  Mr.  Gould:  Xton't  state 
what  he  means;  Just  state  what  he  said.  An- 
swer. All  right;  ttuit  is  what  he  said:  'Tou 
only  trust  me  15  or  20  minutes,  and  the  otlier 
man  will  bilng  you  the  stuff  back  again.'  I 
said  I  would  not  trust  Jesus  Clhrlst  He  said: 
'Yon  have  to  trust  me.'  I  suppose  th«e 
was—  Mr.  Crould:  Don't  state  what  you  sup- 
pose. A.  I  sold:  1  can't  tell  no  lie.'  H^ 
said:  'You  can  say  you  were  mistaken,  but 
say  that  I  moke  It  eaay  for  Iilm  If  he  hand 
back  my  stuff.— t^at  Is  an.'  When  they 
broue^t  him  over  to  tiie  police  court  again, 
he  wanted  to  see  me  again,— I  guess  he  got 
postponed  over  to  the  grand  Jury,— and  he 
said:  'I  hand  yon  back  your  stuff.'  The 
dwelling  house  was  occupied  by  myself  and 
family  on  July  29th  last."  This  evidence  was 
admitted  without  objection,  as  the  record  dis- 
closes, and  there  is  nothliw  to  indicate  its  in- 
competency. The  statements  seem  to  hare 
hem  purdy  voluntary.  We  may  notice,  in 
this  connection,  a  claim  that  tiie  court  erred 
tn  Instructing  the  jury  to  conidder  die  circum- 
stances under  which  such  statements  were 
made,  and  to  disregard  them  If  made  "by  refr* 
son  of  hopes  or  inducements  held  out  to  him;" 
otherwise,  to  give  them  such  weight  as.  under 
the  circumstances  of  their  being  mode,  the 
Jury  regarded  them  entitled  ta  It  la  claimed 
that  the  court  should  have  instituted  an  in- 
qmry  out  of  the  presence  of  the  Juiy  to  as- 
certain whether  the  statements  were  volun- 
tary or  otherwise.  Goncedhig  that  the  situa- 
tion might  be  sach  as  to  justify  or  rerpilre 
such  a  proceedlBft  nottilng  In  tUs  case  ren- 
dered it  necessary.  The  testimony  was  clear- 
ly admlssibte,  and  its  admissibility  was  not 
questioned.  It  Is,  of  course,  the  dn^  of  the 
court  to  determine  the  admissibility  of  such 
evidence,  viietiier  with  or  wltiiout  objections, 
and  it  is  not  error  for  the  court  to  Inatmct  the 
Jury  OS  was  done  In  this  case.  See  State  v. 
£1dment  35  Iowa,  541.  The  action  of  the 
court  in  tills  case  Is  In  harmoi^  with  tiie  rule 
there  annonnced. 

8.  It  is  said  ttut  the  verdict  Is  not  sustained 
by  the  evidence.  In  some  respects  the  testi- 
mony is  not  strong,  but  there  are  facts  vrell 
establUhed  which,  considered  in  Ihe  light  of 
his  statements,  leave  Uttie  room  for  doubt 
of  his  complicity  in  the  crime  eommltted. 
It  Is  a  case  tn  wbl&i  we  should  not  Interfere 
with  tiie  verdict  of  the  Jury  where  the  court 
below  refused  to  disturb  it. 

9.  It  Is  lastiy  said,  admitting  the  evidence 
to  be  sufficient,  a  aen^ce  of  five  years  at 
hard  labor  is  not  warranted.  Wltii  the  guilt 
fairly  estabhi^ed,  we  think  the  punishment 
not  excessive.  The  unbludiing  boldness  and 
prevalence  of  this  crime  demands  a  Just  yet 
rigid  application  of  the  law  and  its  penalties. 

The  Judgment  is  affirmed. 
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MINGUS  T.  DAUGHERTT  et  al. 
(Snprenw  Court  of  Iowa.  Jan.  1^  189S.) 

8DBETT  OF  LbaB>— RlLBASI— ITBOLBCT  Of  lulTO- 
LOKD  TO  EMFOKCB  LiEM. 

1.  Where  a  landlord  holda  a  lien  for  the 
debt  doe  Mm,  and  through  his  negUgence  tht 
secarity  Ib  lort,  without  the  consent  of  the  per 
sonal  saret7  on  the  lease,  the  Burety  is  dis- 
charged, to  the  extent  of  the  securit?  lost. 

2.  In  an  action  to  recover  the  rent  of  a 
brlchyaTd,  where  iBsae  Li  Joined  on  an  answer 
that  defendants  are  anrettei  of  the  lessee,  and 
are  not  liable,  because  plainntt  delayed  to  en- 
force a  landlord's  Hen  on  the  brick,  it  Is  error  to 
inatrnct  that  plaintifr  failed  to  enforce  his  lien 
on  "said  premises  and  propertr  thereon,"  since 
snch  I  lien  was  not  in  issue. 

3.  The  amonnt  lost  by  not  enforcing  the 
Uen  is  aquestioD  for  the  jury. 

4.  What  is  reasonable  diligence  in  the  en- 
forcing of  the  lien  is  a  question  for  the  jnry. 

5.  A  creditor  most  not  only  fall,  but  negli- 
gently fail,  to  enforce  a  lien,  la  order  to  exon- 
erate sureties. 

Appeal  from  district  court,  'Polk,  county; 
Ifarcus  Eavanagh,  Judge. 

This  action  is  upon  a  written  lease  signed 
by  the  plaintlfE  and  tlie  defendants,  whereby 
plaintiff  leased  to  defendants  certain  lota  for 
use  as  a  brickyard  for  three  years  ending 
January  1,  1887.  By  the  lease,  defendants 
were  to  pay  as  rent  00.000  No.  1  bricks,  deliv- 
ered September  1, 1880,  and,  on  failure  to  pay 
In  bricks  at  the  time,  "then  they  agreed  to  pay 
In  cash  |120,  with  Interest  from  the  first  day 
of  each  year,  at  ten  per  cent  per  annum." 
Plaintiff  alleges  a  failure  to  deliver  the  bricks, 
mn^  f\tfkn  a  money  Judgment.  The  defendants 
Mills  and  Boss  answered,  alleging  that  they 
were  sureties  on  sold  agreement,  as  plaintiff 
knew  at  the  time  it  was  executed;  that  on  or 
about  September  1. 1886.  and  for  a  long  time 
tliereafter,  Daugherty  had  60,000  bricks  on 
said  premises  ready  for  delivery,  and  that 
^ey  so  informed  plaintiff,  and  requested  him 
to  take  and  receive  the  same,  which  he 
agreed  to  do;  that  plaintiff,  by  agreement  with 
Daugherty,  and  without  the  agreement  and 
consent  of  the  snretles,  extended  the  time  for 
the  payment  of  said  rent  and  the  delivery  of 
the  bricks  to  the  lat  day  of  September,  1887, 
In  consideration  of  Daugherty'a  oral  agree- 
ment to  lease  the  premises  another  year, 
niey  alleged  as  a  further  defense  the  follow- 
ing: "That  said  plaintiff  bad,  under  the  laws 
of  the  state,  a  landlord's  lien  on  said  bricks 
for  said  rent,  under  said  agreement,  which  he 
neglected  and  refused  to  avail  himself  of,  and 
neglected  and  refused  to  take  and  receive 
said  bricks,  but  left  the  same  with  said 
Daugherty,  and  allowed  said  Daugherty  to 
sell  and  convert  the  same  to  his  own  use." 
Plaintiff  replied,  denying  each  affirmative  al- 
legation of  the  answer.  The  case  was  tried 
by  a  Jury,  and  a  verdict  returned  in  favor  of 
plaintiff  against  Daugherty.  and  In  ftivor  of 
Mills  and  Rosa.  Judgment  was  entered  on 
the  verdict,  and  plaintiff  appeals  from  the 
Judgment  in  favor  of  Mills  and  Ross. 


D.  H.  Bmeiy,  for  appellant  Cole,  McVey 
A  Cheshire,  for  app^eei. 

GIVEN,  J.  The  court  gave  an  instruction 
as  follows:   "The  defendant  Daugherty,  In 
thlB  case,  is  liable  for  the  amount  claim  ed- 
it appears  from  the  uncontradicted  t^timony 
that  the  plaintiff  In  this  case  had  a  landlord's 
lien  upon  said  premises  and  property  thereon; 
that  he  failed  and  refused  to  pursue  this 
Uen,  as  against  the  property  of  the  defendant 
Daugherty.  If  the  said  plaintiff  knew  that 
the  said  Mills  and  Ross  were  simply  suretiea 
upon  said  contract  of  lease  at  the  time  said 
contract  was  made,  as  up  to  the  time  said  six- 
ty thousand  brick  were  due  and  payable,  then 
it  was  his  duty  to  have  enforced  his  land- 
lord's Uen.  The  only  question  for  yon  to  de- 
termine, then.  Is  whether  or  not  the  said 
plaintiff  knew  that  said  Mills  and  Ross  were 
sureties  for  said  Daugherty.  If  the  defend- 
ants have  proven,  by  th.e  preponderance  of 
testimony,  that  the  plaintiff  knew  said  Mills 
and  Roes  were  sureties  for  the  defendant 
Daugherty.  and  the  plaintiff  had  such  knowl- 
edge in  September,  1886,  then  your  verdict 
will   be  for  defendants   MiUs  and  Ross. 
If  it  Is  not  so  proven,  then  your  verdict 
will  be  for  the  plaintiff.  A  surety  is  one 
who  becomes  responsible  for  the  debt  of 
another."  The  only  other  instructions  given 
were  the  usual  ones  as  to  pr^Kmderance 
of  evidence  and  crediblUty  of  witnesses. 
In  this  Instruction  tiie  court  accepts  it  as 
estabUshed  that  plaintiff  had  a  landlord's 
Uen  "upon  said  premises  and  property  there- 
in," and  that  he  failed    to  pursue  It,  and 
Instructs  that  if  the  Jury  finds  that  appellant 
knew  In  September,  1886,  that  Mills  and 
Rosa  were  sureties,  they  should  find  for  them. 
Conceding  all  that  Is  assumed  In  this  Instruc- 
tion, we  have  the  question  whether  appet 
lant's  failure  to  pursue  bis  landlord's  Uen  re- 
leases the  sureties,  as  to  any  part  of  the 
debt  It  Is  unquestionably  the  law  tiiat  a 
surety  is  entitied  to  the  benefit  of  all  securi- 
ties In  the  hands  of  the  creditor,  and  if  such 
securities,  or  any  part  thereof,  are  lost  by  his 
fault  without  the  consent  of  the  stuety,  the 
surety  is  exonerated  to  that  extent  In  Sherr- 
aden  v.  Parker,  24  Iowa,  28,  Hie  rule  is  stat- 
ed as  foUows:  "In  view  of  the  pecunar  re- 
lations In  which  the  surety  stands  to  the  prin- 
cipal and  creditor,  the  doctrine  mtist  be  that 
the  surety  may  claim  his  release  when  the 
creditor  surrenders  any  hold,  or  waives  any 
right  in  the  Uen,  which  would  have  resulted 
In  the  discharge  of  the  debt  Thus,  in  Kuhns 
V.  Bank,  2  Watts,  136,  It  Is  held  that  If 
a  levy  be  withdrawn,  or  other  securities 
abandoned,  to  the  injury  of  the  surety,  and 
without  his  consent  he  wiU  have  an  tmdoubt- 
ed  right  to  protection."  In  Burr  v.  Boyer,  2 
Neb.  205^  It  was  held  that  "a  surety  will  be 
discharged  by  the  neglect  of  the  creditor  to 
have  a  chattel  mortgage  recorded  that  was 
made  to  him     the  debtor  to  secure  the  debt 
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U  mch  neg^t  oocaBd<m  a  loas  at  tbe  aeoa- 
T\ty."  See,  also,  Toomer  t.  Dlckerson,  87 
Ga.  438.  Hie  reason  upon  wUcb  the  rale  la 
grcnmded  la  that  whaterer  security  the  ored- 
ttor  holda  la  for  the  benefit  of  the  aiirety,  aa 
well  as  for  himiffif,  and,  If  it  be  lost  tlirough 
the  ftuilt  of  the  creditor,  be  must  bear  the 
loaaL  Cases  within  tUa  rule  are  clearly  dia- 
tlngnUiable  from  oases  where  A.,  holding 
the  oUlgatlon  of  B.,  on  which  C.  Is  security, 
&Us  to  sue  at  maturity,  and  B.  thereafter 
becomes  InsolTent  In  such  case  the  creditor 
holds  no  other  security  than  the  promise  of 
C,  and  Is  not  In  fonlt  by  merely  failing  to 
sue  the  principal.  nnlMS  required  by  G.  to 
do  so.  Appellant  conceded  that  It  Is  the  duty 
of  one  holding  an  obligation  against  a  prin- 
cipal and  anreties  to  retain  all  collateral  secn- 
rities  he  may  bold  against  the  principal,  and 
not  Tidimtarlly  suzrender  them.  He  coa< 
toids,  howerer,  fliat  the  creditor  Is  not  re- 
quired "to  be  active,  and  prosecute  to  judg- 
ment and  execution  sDCb  securities.  •  *  • 
and  incur  expense  of  time  and  monfiy,  to  re- 
Uere  tte  surety  of  the  obUgattons  of  bis  con- 
tract" There  are  cases  holding  that  a  mere 
passlTe  delay  In  prosecuting  a  remedy  against 
a  principal  does  not  operate  to  dlaciharge  a 
Buety.  Benedict  t.  OUaon,  37  Minn.  4»L,  35 
X.  W.  Bepb  10;  Edwards  t.  Daigan.  (S.  O.) 
8  &  E.  Bep.  808;  Bank  t.  Bomealey.  90  N. 
0.  681,  e  8.  B.  Bep.  7B7.  When,  by  delay, 
the  aecority  Is  lost,  as  by  the  expiration  of 
the  Hen  oonstltetlng  ^  secu^ty,  by  the  run- 
nfaig  of  tbe  statute  of  limitatlMis,  and  Oe 
Uke.  the  dtiiay  is  not  merely  pasrive,  but  an 
omiad<m  where  dUigenoe  Is  required.  In 
Bchroeppea  t.  Sbaw.  8  N.  T.  4fi7,  it  Is  said: 
Tor  the  demandant  [creator]  to  omit  an  act 
necessary  to  render  the  assignment  effectual 
was  eq[nival«it  to  a  surrender  of  the  surety 
to  the  principal  debtor.  It  was  like  the  case 
cS  the  oretUtor  taking  a  mortgage  iqHm  per- 
sonal ^Dperty^  and  neglecting  to  file  it,  or 
1b»  omIsBkm  of  a  oedittv  to  protest  a  note 
hdd  bf  him  as  collateral  security,  so  as  to 
charge  the  tndorser.  In  these  and  In  similar 
cases,  a  surety  whose  means  of  Indemnity 
bsTe  been  impaired  by  the  ne^ect  of  the 
creditor  to  do  what  was  necessary  to  protect 
the  secnrity  ml^t  mXL  Indst  upon  his  rl^t 
to  be  dIachaTged  to  the  otoit  of  the  loss  sus- 
tained tqr  reason  of  sndi  neidect  *  •  * 
The  nature  of  the  security  required  something 
to  be  done  at  cmce  by  the  creditor,  to  malce 
It  a  ndld  secorlty;  and  hence  flie  htw  dunild, 
ss  It  dotditless  did,  imply  an  agreement  on 
Us  part  to  perform  that  act  without  which 
the  security  was  Invalid.  An  omission  to  do 
ttiis  wonid  be  gross  ne^ect  in  an  agent,  bail- 
or, or  trvscee,  and  wordd  be  n  breach  of  good 
Csldi  on  the  part  of  the  creditor  towards  the 

A  landlortfa  lien  la  deariy  a  security  given 
to  and  lidd  by  Urn  for  the  payment  of  »ie 
rent  it  Is  aa  mndi  a  security  hdd  ulm 
as  would  be  a  mortgage  taken  to  secure  the 
■uie  payment,  and  we  see  no  good  reason 


why  the  roles  stated  abore  do  not  apply  to 
both  forms  of  security  ahke.  It  Is  argued 
that  the  purpose  of  landlords  In  requiring 
personal  security  is  that  th^  may  avoid  har- 
assing their  tenanto  by  attaohmenta  The 
same  ml^t  be  said  in  any  other  ease  where 
security  is  taken  In  addition  to  personal  se- 
curity. The  security  afforded  by  a  landlord's 
Uen  inures  to  the  benefit  at  tho  personal 
surety,  the  same  as  any  other  security  Lcid 
by  the  creditor;  and  it  may  be  because  jt 
this  lien  given  by  the  statute  that  Indlvldiiiils 
are  ttie  more  ready  to  stand  aa  sureties  for 
the  payment  of  rent.  Our  ncmduslon  la  th:tr, 
when  a  creditor  holds  a  landlord's  lien  for 
the  debt  due  to  him,  it  Is  a  security;  and  If, 
throui^  his  act  or  n^lect,  that  security  u 
lost,  in  whole  or  In  part,  without  the  ciaisent 
of  a  personal  surety,  It  works  a  discharge  of 
the  persfHial  surety,  to  the  extent  of  the  stsm- 
rity  lost 

2.  It  will  be  observed  that  only  one  of  the 
defenses  set  up  by  appellees  was  submitted 
to  the  Jury.  There  was  e^ence  toodhig  to 
support  the  d^ense  of  a  new  agreement  and 
extension  of  time.  We  think  that  Issue 
should  have  been  submitted;  but,  as  this 
omission  Is  wittKmt  prejudice  to  aitpellant,  we 
do  not  further  consider  it 

The  instruction  given  assumes  that  appel- 
lant had  a  landlord's  Hen  "upon  said  premi- 
ses and  property  thereon,"  and  failed  and  re* 
fused  to  pursue  it  The  record  does  not  jus- 
tify these  assumptions.  The  answer  only 
claimed  that  appellant  had  a  Uen  upon  the 
60,000  bifc^;  and  yet  the  instruothm  de- 
clares that  be  had  a  Um  upon  the  premises^ 
and  property  thereon  of  d^ndant  Daugher- 
ty,  tawteod  of  Umitfaig  it  to  the  eo/MO  bricks. 
Whether  or  not  he  had  a  Sen  uptm  the  bricks 
has  not  been  put  In  question,  and  is  therefcwe 
not  determtned. 

A  loss  of  securities  by  the  fault  of  the  cred- 
itor only  releases  the  surety  to  the  extent  of 
the  loss.  This  hutmotlon  assumes  that  tue 
loss  in  12iis  case  ms  to  the  full  amount  of  ^ 
debt  The  amount  of  the  loss  depends  upon 
the  extent  of  the  Uw,  and  the  value  of  the 
property  to  which  it  attached,  ^e  Uen  was 
for  the  nsit  of  the  entire  term.  Gilbert  v. 
GreenlAum.  66  lowti,  211.  9  W.  Bep.  182. 
It  was  fbr  the  Jury  to  find  the  amount  of  the 
loss.  All  that  the  law  required  of  appellant 
was  the  exercise  of  reasonable  dlllgenoe  In 
preserving  his  Uen.  What  would  be  reaaon- 
able  dUlgenoe  depends  upon  the  facts  and 
,  cumstantKs.  So  long  as  he  had  no  reason  to 
anticipate  loss  by  ddsy,  be  waa  not  bound  to 
proceed,  nor  was  he  bound  to  bring  an 
action.  If  the  amount  of  property  covered 
the  Uen  did  not  justify  it  There  was 
evidence  tending  to  show  that  appellant 
had  no  reason  to  anticipate  a  loss  of  the 
bricks  by  delving,  and  ^t  aU  tbo  bricks 
were  sold  and  removed  by  tbo  latter 
part  of  October,  1886.  Wbetiier  It  was  the 
duty  of  appelant  to  enforce  his  landlord's 
Uen  was  a  question  that  should  have  been 
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fubmltted  to  the  jury.  It  is  not  the  law  that 
the  suretieB  are  oititled  to  be  exonerated 
merely  because  he  did  not  enforce  It.  He 
mnat  hare  been  negligent  In  not  doing  so,  and 
loss  resulted  from  his  ue^Igenoe.  For  the 
errors  pointed  out>  the  judgment  of  the  dis- 
trict court  Is  reversed. 


DES  MOINES  COUNTY  AGRTCULTUBAIi 
SOC.  T.  TUBBESINQ. 
(Soprone  Court  of  Iowa.  Jan.  21,  1893.) 
DaBi>— CoiliiBUOTioN-— Reforu ATioa  or  WalTTSX 

Ck)STRACT. 

1.  An  Instrument  executed  T.  and  A. 
proTlded  that,  in  conslderaUon  of  the  right  of 
way  "granted"  hj  T.  to  A.  for  the  purpose  of 
buildiaK  a  railroad  track.  A.  agreed  to  pay  T. 
$200  per  rear  for  five  years;  the  first  payment 
to  be  mads  on  or  before  the  day  on  wtiioh  the 
first  train  passes  orer  said  right  of  wu^.  field, 
that  the  Instrument  was  not  a  temp<n'ar7  lease 
of  the  right  of  way  for  the  period  of  five 
/ears,  bat  was  an  absolute  conveyance  of  such 
right  of  way. 

2.  A  written  contract  will  not  be  reformed 
•o  the  ground  of  fraud  or  mistake,  where  the 
•ridence  to  establish  such  facts  Is  conflicting. 

Appeal  from  district  court,  Dee  Moinei 
«oimty;  James  D.  Smyth.  Judge. 

The  following  Instrument  was  executed  by 
tile  parties  to  this  suit:  "This  agreement. 
Bade  this  6th  day  of  September,  1884,  be- 
tween Wm.  TubbesIng,  party  of  the  first 
part,  and  the  Dee  Moines  County  Agricultn* 
nl  Society*  party  of  the  second  part,  witnesa- 
eth.  that  In  consideration  of  the  right  of  way 
granted  by  Wm.  Tnbbeslng,  party  of  the  first 
port,  to  the  Dee  Moinee  Agricultural  Society, 
party  of  the  second  part,  for  the  purpose  of 
building  a  railroad  track  connecting  the  Des 
lIMnes  county  fair  grounds  with  the  main 
taOs.  of  the  O.,  B.  &  Q.  Kallroad,  said  trade 
to  run  along  the  west  end  of  the  N.  ^,  N. 
W.  section  31,  and  the  W.  %.  S.  W.  ^,  sec- 
Hon  30»  twp.  70,  range  2  west,  untU  it  reaches 
the  hollow  near  the  railroad  track,  and  there 
fidlow  said  hollow  as  near  as  practicable, 
that  said  society  hereby  promises  and  agrees 
to  pay  said  Wm.  TubbesIng  the  sum  of  two 
hundred  dollars  per  year  for  the  term  of  five 
years,  the  first  payment  to  be  made  on  or 
before  the  day  on  which  the  first  train  pusses 
wer  SBld  rl^t  of  way.  Wm.  TubbesIng. 
The  Des  Moines  County  Ag'l  Society,  by  0. 0. 
XVDWler,  Sef^."  The  payments  by  the  plaintlfC 
were  made  according  to  the  terms  of  the 
agreemoit  After  the  e^^lration  of  five  years 
the  defendant  denied  the  right  of  the 
plaintiff  to  further  occi^y  the  right  of  way, 
and  this  action  ia  to  enjoin  him  from  interfer- 
faig  with  the  railroad  constructed  thereon, 
or  the  plaintiff  in  the  use  thereof.  Ths  rec- 
wd  presents  the  question  whether  the  faiatni- 
ment  should  be  construed  as  a  permanoit 
grant  of  the  right  of  way,  or  a  temporary 
grant  or  leaae  fbr  the  period  of  fire  years. 
At  the  trial  In  the  district  court  the  right  of 
way  was  decreed  perpetual,  and  relief  grant- 
ad  accotdUnt^.  The  defMidant  appealed. 


Seeriey  &  OUaiAc  and  P.  Henry  Smldi.  for 
appelant 

GBANGBR,  J.  A  contention  in  tiie  case  la 
as  to  the  proper  meaj^ng  to  be  gtren  the 
word  "granted"  In  the  written  Instrainent. 
The  term  "grant,"  in  law.  was  ottginally  ap- 
pHed  to  the  conreyanoe  of  incorporeal  her- 
editaments only.  In  modem  use  it  has  a  far 
more  extended  application,  and  Is  said  to  be 
applied  where  anything  la  granted  or  pussed 
from  one  to  aootber.  3  Wood,  Cout.  7;  H 
WoBtib.  Real  Prop.  37S.  In  9  Araer.  &  Eng. 
Edc.  Law,  44,  it  Is  said:  "A  grant  of  real 
property  Is  a  oonreyanoe  by  deed.  A  grant  of 
personal  property  Is  a  eoQTcyauce.  with  or 
without  writing,  tqxni  a  ctmslderatton,  and 
accompanied  a  tramtfer  of  poaesaioiL*' 
We  may  propedy  condude  tliat  Ito  mean- 
ing. In  particular  cases.  Is  to  be  determined 
from  its  connection  and  the  nrwrnw  ct  Its 
use.  Ordinarily  the  grant  of  a  thing  for  a 
eonslderation  is  a  sole  of  It  In  such  a  con- 
nection the  word  "grant"  baa  no  more  apt 
synonym  than  the  word  "convey."  We  think 
tiie  meaning  of  the  Instrument  would  not  be 
clianged  If  the  word  "convey"  was  substitat- 
ed  for  the  word  "grant,"  and  it  Is  not  to  be 
doubted  that  a  leasehold  interest  could  be 
conveyed  or  granted.  By  our  law  it  is  pro- 
Tided  that  "for  a  deed  in  fee  simple  without 
warranty  the  follovlng  form,  or  its  equiv- 
alent, is  sufficient:  'For  the  conslderati<m  of 

■  ■  ■  dollars,  1  hereby  convey  to  A.  B.  tiie 
following  tract  of  land,  [deaorttdng  it]"* 
Code,  1 1970.  But  In  this  case  the  Instrument 
represses  what  Is  granted  or  eonv^ed.  It  is 
a  tl^t  of  way,  for  railway  purposes,  to  and 
from  the  plaintiff's  groands.  If  tills  grant 
had  been  made  to  the  railway  company  when 
constructing  Its  road,  what  would  be  Its  ef- 
fect? Gould  it  tiien  be  aaSd  that  the  limita- 
tion as  to  the  time  of  pigments  was  a  limita- 
tion upon  the  right  of  way  as  to  the  time  of 
ita  use?  We  think  It  would  then  be  regarded 
as  a  permanent  grant  to  the  use  of  the  com- 
p.my,  as  Is  the  case  in  the  gratoal  eonstroc- 
tion  of  railway  lines.  We  are  unable  to  find 
a  ang\e  Instance  where  the  word  "grant"  Is 
construed  as  "lease,"  without  other  words  to 
control  Its  meaning.  We  see  nothing  on  the 
foce  of  the  instrument  to  hidlcate  tiiat  the 
plaintiff  company  was  to  be  limited  as  to  the 
time  of  occupancy-  fHie  clause  as  to  pay- 
ments does  not  specify  that  th^  are  for  the 
use  of  the  land  or  ri^t  of  way,  but  that  they 
are  In  conalderntitHi  of  the  grant  We  are 
without  doubt  that  on  the  face  of  the  Instro- 
ment  tliere  was  an  absolute  conveyan<»  of  the 
right  of  way.  The  answer  contains  aver 
ments  that  the  written  Instrument  was  ob- 
tained 1^  fraudulent  representations,  and  also 
that  if  It  Is  held  to  grant  other  rights  than 
a  leasehold  interest  for  five  years,  It  was 
signed  under  a  misapprehension  and  mistake, 
and  asks  that  It  be  reformed  to  conforra  to 
the  Intention  of  tiie  parties.  It  is  suffidait 
to  say  that  the  testimony  is  entirely  insuff- 
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ctait  to  eatablteti  dtber  tbe  frond  or  mlBtake. 
Viewed  In  the  ligbt  of  the  jmrpoees  of  the 
eonvgffmnce,  appellee's  theoxir  is  the  more 
raaonalile,  and  there  Is  nothing  to  diow  bad 
faith  on  the  part  of  the  company,  which  must 
be  Aowa  to  estabUah  fraud.  As  to  the  mis- 
tike,  to  JwtlQr  ft  reidormation,  it  must  hare 
been  mutual,  and  soch  a  fact  is  not  estabUah- 
cd.  There  are  two  wltneasee  on  each  aide  of 
the  qneetton.  and  tbe  most  that  can  be  said 
Is  that  fltere  Is  a  plain  conflict;  and  while, 
la  some  respects,  defendant's  witnesses  seem 
more  posltlTe,  tti^  statements,  on  the  ^ole, 
are  not  of  greater  wel^t  So^  evidence  is 
not  sufficient  to  reform  a  written  contract. 
The  Judgment  of  the  district  coort  is  afflrmed. 


In  n  JOHNSON. 
(Sivenw  Oonrt  of  Iowa.  Jan.  21.  1898.) 

GOAKDI  AX— APPOI  XTMINT— Fa  KTISfr— ApPSAIf— 

DlSCRETIOX  or  COUXT. 

1.  Where  the  adoptloff  pareDta  appoint  a 
Snazdian  fbr  the  child,  by  will,  tbe  person  bo 
aamed  la  an  iDteieated  party,  on  appeal,  in  a 
foceedlng  bj  the  natural  father  for  the  appoint- 
ment of  o  guardian  of  sndti  child. 

2.  The  dcHuidle  of  an  adopted  child  la 
that  of  Ita  adoptliif  paroot,  aud,  when  the  pa:^- 
ant  was  a  resident  In  a  oonnty  in  ^wa  at  the 
time  of  his  death,  the  court  In  that  county  has 
juri^iction  to  appoint  a  guardian  of  its  person, 
thoaeh  at  the  time  it  fa  la  another  state,  in  the 
custody  of  a  testamentary  guattliaii  appointed 
a*  aathorised  by  the  laws  of  Ihat  state,  and  of 
which  the  parent  was  formerly  a  resident 

3.  TTie  selection  of  a  guardian  is  within  the 
discretion  of  the  court  appointing,  and  unle^a 
there  is  a  dear  ^nise  of  that  discretion  the 
sopreme  court  wiU  not  interfere. 

Appeal  from  dlst^ct  court,  Des  Moines 
oonnty;  Jnmes  D.  Smyth,  Judge. 

On  April  7, 18QX  J.  H.  Storgls  filed  his  peti- 
tion showing  that  be  Is  llie  fbtber  of  Mary  E. 
8L  Johnson,  then  about  7  years  of  age;  that 
sc«ne  years  previoiiB  she  was  adopted  by 
Prank  A.  and  AmeUa  8.  Johnson,  both  of 
whom  an  now  deceased;  that  said  minor 
needed  flie  care  and  protection  of  petitioner, 
sod  that  he  was  a  hons^older,  and  able  to 
ean  fbr  said  child;  that  at  the  lime  of  tiHe 
decease  of  said  Johnson,  which  was  since 
the  decease  of  his  wife,  he  claimed  to  be  a 
recent  of  Dee  Htrfnes  oomity,  Iowa;  that 
said  (ddld  has  no  l^pUly  appointed  guardian, 
and  cannot  be  so  well  taken  care  of  as  by 
the  petitioner.— wherefore  he  asks  "that  he 
tnaj  be  lutpolnted  guardian  of  the  person  of 
said  minor  <ddld.**  On  ttie  lltii  day  of  April 
Adkvwlng;  D.  W.  IMggs  filed  a  rranonstranoe, 
statins  that  said  minor  child  was  adopted  by 
ilT.  and  Urs.  Johnson  some  years  prerlons, 
by  contract  with  the  petitioner,  and  accord- 
ing to  the  laws  of  Dakota,  in  which  territory 
s^  parties  tben  realded;  that  said  Johnson 
and  wife  took  the  child,  and  gave  it  their 
mmamew  acoiHrdlag  to  the  contract;  that  by 
the  laws  of  Dakota  said  Sturgis  was  relieved 
*  of  all  oare  of  sold  child,  and  responsibility  to 
and  for  said  cliild,  and  thereafter  bad  no 
over  It  He  sets  out  tiw  statute  of 


South  Dakota  anthorlzing  tbe  oonrt  to  ap- 
point guardians  of  "minors  who  hare  no 
guardian  l^ally  appointed  wUl  or  deed, 
and  who  are  inhaUtants  or  residents  of  the 
county,  or  who  reside  out  of  the  territory, 
and  hsTo  estates  wiUiln  the  oomity."  He  al- 
leges that  Mr.  Johnson  executed  his  last  win, 
which  was  duly  probated  in  tbe  Des  Moines 
district  oonrt,  wherein  he  nominated  the  r»- 
monstrator,  D.  W.  Digga^  to  be  a  guardian  of 
the  person  and  property  of  said  child,  and 
tliat  in  pmsuanoe  Uiereof  he  took  duuge  of 
Rdd  child,  and  dien  had  her  at  hhi  borne.  In 
Soutti  Dakota.  He  made  tartlier  statanenti 
OS  to  his  aUHty  and  qnallfleatlons  to  esre  for 
sold  child  as  guardian,  and  urged  tliat  for 
the  reasons  stated  the  district  oonrt  of  Des 
Moines  county  had  no  jurisdiction  to  appomt 
another  as  guardian.  The  petitioner  filed  a 
motion  to  strike  said  remonstrance,  and  there- 
after D.  W.  D^gs  filed  objections  to  the  a^ 
polntinent  of  said  Btuigls  ss  guardian,  set- 
ting forth  the  adoption  of  the  fibild  by  Frank 
A.  Johnson,  and  the  appointment  of  the  ob- 
jector In  the  wOl;  that  no  fiicts  were  riiowa 
that  hd  is  not  a  proper  persom  to  take  charge' 
of  said  child;  that  he  had  had  charge  ot  her 
since  the  death  of  Mr.  Jtitmatm;  tbat  he  hal 
filed  his  petition  In  this  court  tor  letters  of 
guardianship,  as  provided  In  said  will,— end 
prayed  that  evidenoe  may  be  heard,  ahowtng 
that  the  welfare  of  sold  dbUd  would  be  beat 
promoted  In  his  custody.  An  order  was  en- 
tered sustaining  the  motion  of  petitioner  to 
strike  from  Hie  files  Uie  remonatranoe  of  Mr. 
Dlggs,  and  appotnling  petitioner  guardian  oi 
the  person  of  said  minor,  trom  which  D.  W. 
Disss  appeals. 

J.  T.  nUch,  for  appellant  Dower  A  Hus- 
ton, tor  app^Iee. 

■arVEN,  J.  1.  Appelant  moves  to  dlsmlai 
the  appeal  upon  liie  grounds  that  appellant 
Disss,  Is  not  a  party  to  the  proceeding;  Is 
not  interested  therein;  that  no  judgment  has 
been  entered  against  him,  nor  that  atFecti 
any  snbstantiid  right  of  his.  In  such 
as  to  entitle  him  to  appeal.  It  requires  no 
dtatimis  to  show  that  in  the  app(Hntmmt  ct 
guardians  toe  contrcdllng  consideratl<m  Is  the 
welfare  of  tbe  ward.  It  is  a  spedal  proceed- 
lug  to  make  an  appointment,  to  which  no 
person  has  a  private  rl^t  whatever  the  pref- 
erences in  his  favor  may  be.  Lawrence  v. 
Gliomas,  (Iowa.)  51  N.  W.  Sep.  U.  It  ap- 
pears  from  the  record  that  this  child  was 
adopted  by  Mr.  and  Mrs.  Johnson,  by  con- 
tract wlto  the  petitioner,  undw  the  laws  of 
Dakota,  whereby  di^  became  entitled  to  all 
the  righte  of  natural  parente;  and  the  peti- 
tioner was  relieved  of  all  parental  duties  to 
the  cbUd,  aud  surrendered  all  rights  over  It; 
that  Mrs.  Johnson  being  deceased,  Ur.  Jobi^ 
sou  appointed  appellant  guardian  of  the 
child,  as  authorized  by  the  statote  of  Dakota, 
In  his  will;  that  appelant  has  cared  for  the 
child.  In  his  home  In  Dakota,  since  the  death 
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of  Mr.  Jf^uuHm;  and  ttott  he  is  a  fit  person 
to  be  guardian,  and  lias  petitioned  the  dla- 
Mct  oonrt  of  Dea  Moines  county  to  applet 
Um.  TbiB  is  a  owtest  between  Mr.  Sbirgia 
and  Mr.  DIggs  tov  the  appointment;  and.  un- 
(tet  tbe  fhetB  aUeged,  Mr.  Dlggs  has  a  right 
to  be  heard.  The  order  was  against  his  pro- 
test, and  against  his  appolntmoit  He  oer- 
tainiy  has  the  right  to  have  his  claims  con- 
sidered. Tb»  motion  to  dismiss  the  appeal  is 
overruled. 

2.  Appellant's  first  cwnplaint  is  that  the 
court  erred  in  striking  his  remonstrance. 
This  remonstranoe  is  solely  against  the  jorts- 
dlotion  of  the  court,  and  is  grounded  upon  the 
fact  that  appellant  was  appointed  guardian 
of  this  minor  in  tbe  will  cf  Mr.  Jidmscm,  as 
authorised  by  the  laws  at  Dakota.  It  is  al- 
leged in  the  petition,  and  found  by  the  court, 
that  Mr.  Johnstm  was  a  resident  of  Dea 
Moinea  oomtr.  Iowa,  at  the  time  of  his 
death.  It  la  further  found  that  his  last  will 
and  testament  was  duly  admitted  to  probate 
in  that  county,  as  the  place  of  his  reddfflice, 
and  principal  administiatimL  panted  on  the 
estate.  The  residence  of  Mr.  Johnson  behig 
In  Des  Moines  county,  that  was  the  domicile 
of  the  child,  and  the  court  of  that  comity  had 
jnriadlotlon  to  appoint  a  guardian  of  Its  per- 
son, though  It  was  not  at  the  time  redding  in 
tbe  county.  Jenkins  t.  Clark,  71  Iowa,  K»2, 32 
N.  W.  Bep.  504.  Testamentary  guardianship 
is  not  authorized  by  our  present  Ciode.  It 
was  allowed  under  the  Code  of  1851,  8 
1492,  and  under  the  rerWon  of  I860,  9  2544, 
bat  was  omitted  from  the  Code  of  1873, 
though  recommended  by  the  Code  commis- 
sioners. The  Code,  I  47,  repealed  all  prior 
public  and  general  statutes.  The  Codes  of 
1851  and  1860  were  the  same,  and  were  en- 
actments of  the  common  law  on  this  subject, 
and  hence  their  repeal  could  not  have  the 
effect  of  reinstating  the  common  law.  To  so 
hold  would  be  to  deny  any  effect  to  the  re- 
peat In  Burger  t.  Fmkes,  67  Iowa,  460,  23 
N.  W.  Rep.  746,  and  25  N.  W.  Bep.  735,  It  is 
said  "that  the  law  prescribes  that  a  parent 
may  provide  by  will  for  the  care  and  custody 
of  a  minor  oblld."  This  Is  certainly  true, 
but  not  as  against  the  right  of  the  proper 
court  to  appoint  a  guardian.  It  Is  not  a  rec- 
ognition of  the  right  of  a  parent  to  appoint  a 
guardian  by  will  If  Mr.  Johnson  conthmed 
to  reside  In  Dakota  to  the  time  of  his  death, 
and  the  domicile  of  this  cliild  hod  been  in 
that  state,  the  testamentary  appointment  of 
appellant  under  the  laws  of  that  state  might 
be  a  sufficient  plea  against  the  jurisdiction  of 
the  courts  of  this  state  to  appoint  a  guardian; 
but  as  the  residence  of  Mr.  Johnson  was  in 
Dee  Moines  county,  and  as  the  domldle  of 
the  child  was  that  of  tbe  parent,  the  testa- 
mentary appointment  of  appellant  under  the 
laws  of  Dakota  did  not  deprive  the  district 
oonrt  of  Des  Mohies  county  of  Jurisdiction  to 
appoint  a  guardian.  It  follows  from  this 
ooncluslon  that  there  was  no  error  in  strik- 
ing appdlant's  reoumstranoe. 


8.  AppeUant's  other  asslgmnents  of  error 
are  that  the  court  erred  In  appolntlns  tlia 
petitioner  goardlan  of  the  person  of  said 
minor,  In  not  appointing  him  guardian  of 
the  person  and  estate,  and  In  refusUig'  to 
take  eridenee  to  determine  iriiether  or  not 
said  child's  welfare  would  be  better  pro- 
moted in  hla  eare,  or  in  the  care  of  the  peti- 
tioner. The  record  shows  fbaJt  I3ie  cause 
came  on  for  hearing  npon  the  mott<m  to 
sti-ike  appellant's  remonstrance.  "Thu  c-<nu% 
upon  hearing  tbe  argnments  of  connsei, 
grants  suld  motion,  and  thraeupon  nude  and 
caused  to  be  entered  the  following  order  and 
Judgment  in  said  cause."   The  Judgmrait 
tlnds  that  petitioner  la  father  of  the  n^or, 
a  citizen  and  reddent  of  Iowa,  and  a  fit  per- 
son to  be  appointed  guardian.  **We  will  pre- 
sume hi  favor  of  the  court's  findings,  12iat 
legal  evldende  authori^ng  the  decree  was  in- 
troduced, and  oonddered  by  the  court." 
Henry  v.  Evans,  68  Iowa,  B60,  9  N.  W.  Rep. 
216,  and  12  N.  W.  Rep.  601.  WhUe  we  think 
the  Domination  In  the  will  of  a  party  aa 
guardian  should  receive  full  consideration 
In  tbe  selection  of  a  guardian,  yet  the 
fact  that  appellant  was  a  n<mresldent  of 
the  slate  was  a  sufficient  reason  why  he 
should  not  be  appobited.  Tbe  selection  of 
a  guardian  Is,  of  necessity,  largely  within 
the  discretion  of  the  court  appointing,  and 
It  Is  only  where  there  Is  a  dear  abuse  of 
that  discretion  that  this  court  will  Interfere. 
There  Is  nothing  In  this  record  to  show  that 
the  discredou  was  abused,  and  the  order  and 
Judgment  of  the  district  court  are  affirmed. 


WEITZ  T.  INDEPENDENT  DIST.  OF  DES 
MOINES  et  aL 
(Supreme  Court  of  Iowa.  Jan.  19,  1893.) 
School  DiarRion  —  Costhaotb  with  QpFiCEKa— 

RSTOBX  or  COHPSXBjlTIOir  BflCBIVII>. 

1.  An  agreement  by  the  board  of  director! 

of  an  ladependeot  sctiool  district  to  employ  one 
of  tboir  niimlx>r  aa  superintendent  of  tiie  con- 
struction of  a  school  bitildiuK.  and  to  pay  him 
for  Bach  services,  is  void,  and  its  performance 
may  be  restrained  by  a  taxpayer  without  sho»- 
tng  nny  fraud  upon  tbe  part  of  the  contract- 
ing parties. 

2.  A  decree  deciaiing  void  an  agreement 
by  the  board  of  directors  of  an  independent 
acbool  district  to  eniploy  one  of  their  number 
an  superintendent  of^  construction  of  a  scliool 
Ituililing  should  provide  that  tbe  money  recdTed 
by  Kucn  director  as  compensation  for  his  serv- 
ices should  be  returned  to  the  district. 

Appeal  from  district  court,  Polk  ooimty; 
Marctis  Kavanaugh.  Jr.,  Judge. 

This  is  an  action  In  equity  by  which  the 
plaintiff,  who  Is  a  resident  and  taxpayer  in 
the  Independent  district  of  Des  Moines,  seeks 
by  proper  decree  to  enjoin  the  said  scbooi  dis- 
trict and  the  other  defendants,  who  arc  its  di- 
rectors, secretary,  and  treasurer,  from  carry- 
ing out  and  performing  an  alleged  contract 
with  the  defendant  F.  S.  Wliltlng,  a  member 
of  said  board,  by  which  the  said  board  em- 
ployed said  \\'hlting  to  superintend  the  ereo> 
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tton  of  a  achcxd  house  In  said  district  There 
was  a  decree  for  the  plalntUE,  and  defoidantB 
■ppeaL 

St.  lolm  &  Stevenson,  for  appellants.  W. 
G.  Harvlaui,  for  appellee. 

ROTHROCK^  J.  The  cause  baa  once  before 
been  in  this  court,  upon  an  appeal  hj  the 
plaintiff  from  an  order  sustaining  a  demurrer 
to  the  petition.  See  78  Iowa,  37,  42  N.  W. 
Bep.  677,  and  41  N.  W.  Rep.  696.  Tbe  order 
was  rerersed,  and  the  cause  remanded.  The 
defendants  answered  the  petition,  and  a  trial 
was  had  <m  the  merits.  It  was  held  on  the 
former  appeal  thatanagreement  bjrthe  board 
of  directors  of  an  Independent  school  district 
to  employ  que  of  the  directors  as  superintend- 
ent of  the  construction  of  a  school  building 
Is  void,  and  that  its  performanm  may  be  re- 
strained and  oijoined  by  a  taxpayer  wiuiont 
any  Bhowing  that  there  was  actual  ftaud  npon 
the  part  of  the  parties  to  the  contract  The 
defendant  soo^t  by  the  introducUon  of  evl- 
duioe  to  avoid  the  effect  of  the  former  opin- 
ion in  the  case  by  showing  that  the  defend- 
ant Whiting  is  an  experienced  architect  and 
buSdtf.  which  was  known  to  such  board  of 
dtreotors,  and  sold  board  was  desirous  of  ae- 
onxlng  hte  services  In  the  interest  and  for  the 
benefit  ot  ttte  district;  and  that  said  Whiting 
gav^  the  worlt  on  snld  building  bis  constant 
and  faithful  attention  for  the  agreed  compen- 
sation <tf  2  per  ceuL  of  the  cost  price  of  said 
bnildInK;  and  that  sodi  servloeswei-e  actually 
neoessazy  in  order  to  secure  the  proper  con- 
Btroctlon  of  the  building.  It  is  argued  and 
strmnond^  contended  by  counsel  for  the  de- 
foidants  that  such  a  contract  as  this  is  voiua- 
Ue  by  the  district  and  not  abeolntdy  void; 
or  that  It  is  prima  fade  void,  but  may  be 
made  valid  by  showing  tbat  It  was  entered 
Into  by  the  parties  thereto  in  good  faith,  was 
falthfuly  performed  by  the  contractor,  and 
that  It  should  not  in  equity  be  repudiated  by 
the  district  It  may  be  that  If  the  taxpayers 
(tf  this  district  had  remained  silent  and  mado 
no  rign  of  disapproval  until  the  contract  was 
performed  and  the  services  fully  rendered,  It 
should  not  be  held  tliat  the  district  should 
profit  tgr  the  lalmr  and  skin  of  Whiting  with- 
out oompensatton.  But  It  Is  not  necessary  to 
detemdne  that  question  In  this  case.  We 
may  refer,  however,  to  the  case  of  Moore  v. 
Indepeudoit  Dist,  55  Iowa.  651, 8  N.  W.  Rep. 
631.  where  it  vraa  held  tbAt  a  member  of  the 
board  of  directors  of  a  school  district  ^fbo 
was  employed  to  superintend  the  construction 
of  a  schot^ouse,  had  no  right  to  recover 
from  the  strict  for  services  so  rendered. 
Hint  was  an  action  npon  a  school  order  drawn 
by  the  district,  and  payable  to  sold  director 
lor  Us  nrvloea. 

Thaoueat  bar  presents  no  equitable  oonsld- 
eradons  npon  which  the  contract  can  be  sus- 
tained, or  upon  which  compensation  can  be 
oiade  to  Whiting  for  his  servtoes.   There  is 


nothing  aldn  to  estoppel  in  the  whole  record. 
Indeed,  we  regard  the  former  opinion  In  the 
case  OS  dedslTe  of  every  question  now  pre- 
sented; but  that  the  rights  of  the  parties  may 
be  fairly  understood,  we  will  recite  some  facts 
whkh  we  regai-d  as  of  controlling  Importance. 
Hie  contract  for  the  btUldlng  of  the  school- 
hotise  was  entered  into  on  ^e  21st  day  of 
June,  1888,  and  at  the  same  time  the  members 
of  the  board  resolved  that  they  would  employ 
Wbitln;;  as  superintendent  of  construction, 
and  bis  compensation  was  fixed  at  2  per  cent 
of  the  cost  of  the  building.  Whiting  was  pre*- 
ent  at  this  meeting  in  his  capacity  as  direct- 
or, but  did  not  vote  on  the  resolution.  This 
action  was  commenced  on  the  1st  day  of  Au- 
gust, 1888,  which  was  about  six  weeks  after 
WhitiDg  was  employed  by  the  board.  The 
prayer  of  the  petition  was  as  follows:  "Where- 
fore plahitiff  prays  that  said  district  and  ita 
officers  aforesaid,  may  be  made  parties  de- 
fendant in  this  action,  and  be  required  to 
make  full  and  complete  answer  to  the  com- 
plaint of  plaintiff  herein,  and,  further,  that  an 
Injunction  Issue,  restraining  and  enjoining  the 
officers  of  said  district  defendants  aforesaid, 
from  paying  the  defendant  Whiting  out  of 
the  funds  of  said  district  ^ther  directly  or  In- 
directly, any  money  or  property  on  said  con- 
tract; and,  if  it  shall  appear  on  the  hearing 
hereof  tlmt  any  payments  have  been  made 
to  the  defendant  Whiting  on  said  contract 
that  the  court  order  and  direct  said  directors, 
and  particularly  the  defendant  Whiting,  to 
pay  or  refund  to  the  treasurer  of  said  district 
and  all  funds  to  said  AVbiting  paid  under  said 
contract;  and  plaintiff  asks  for  all  such  fur- 
ther orders,  Judgment  decrees,  and  general 
relief  as  he  may.  In  equity,  appear  entitled  to 
on  the  hearing  hereof,  and  as  in  duty  bound," 
etc.  No  temporary  Injtmction  'was  issued, 
but  the  suit  Itself  was  sufficient  to  charge  ev- 
ery officer  who  was  made  defendant  with  no- 
tice that  the  question  as  to  the  validity  of  the 
contract  was  presented  to  the  courts  for  do* 
termination.  The  evidence  shows  that  the 
architects  of  the  bulldli^  would  have  given 
full  superintendence  of  the  construction  there- 
of for  the  same  compensation  as  that  allowed 
the  defendant  Whltii^;  but  with  the  suit 
pending,  the  defendant  Whiting  continued  tiie 
superintendoicy  for  about  one  year,  and  until 
the  building  was  completed,  for  which  he  was 
paid  from  the  treasury  of  the  district  over 
f900  after  this  suit  was  commenced.  Some- 
thing Is  claimed  by  the  appellants  on  the 
grotmd  that  the  district  court  determined,  on 
demurrer  to  the  petition,  that  the  contract  was 
valid;  but  the  cause  was  promptly  appealed, 
and  the  ruling  on  the  demurrer  was  reversed. 
The  whole  record  shows  that  the  board  of  di- 
rectors, Induding  Whiting,  took  their  chalUMS 
npon  the  result  of  a  lawsuit,  when  they  might 
have  abandoned  the  Invalid  contract  before 
any  oonstdemble  costs  were  Incurred  or  labor 
performed  under  the  contract,  and  without 
any  pi-ejudlce  to  the  dlstilct   Instead  of  so 
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doing,  the  board  of  directors  employed  coun- 
sel In  the  case  to  defend  the  action  In  behalf 
of  the  district. 

No  other  facts  are  nec^sary  to  be  cited.  It 
Is  apparent  that  there  are  no  equitable  con- 
siderations which  require  that  this  contract 
should  be  recognized  or  enforced.  It  Is  possi- 
ble that  the  district  would  not  be  prejudiced 
by  paying  Whiting  for  his  services.  But  that 
Is  not  the  questloa  to  be  determined.  If  the 
■way  be  opened  by  a  decision  of  this  court  by 
which  officers  of  countiee,  dtles,' Incorporated 
towns  and  school  distrlots  may  let  contracts 
to  themselves,  and  recoTer  thereon  show- 
ing that  the  contract  was  benefldal  to  the  cor^ 
poration.  It  would  lead  to  the  grossest  abuses. 
We  deelre  to  add  nothing  to  what  is  said  upon 
that  subject  In  the  former  opinion  in  this  case. 
The  d^endants  admitted  in  their  answer  that 
the  board  of  directors  had  "paid  to  said  Whit- 
ing at  Intervals  the  entire  eompensatloa 
agreed  to  be  paid  him  for  his  services,  except 
a  small  balance."  This  answer  was  filed  on 
the  4th  day  of  February,  1890.  Whether  thi; 
balance  has  since  been  paid  does  not  appear. 
The  contract  price  for  the  erection  of  the 
building  was  f52.42S.  Two  per  cent  of  thxt 
amount  would  make  the  compensation  (.f 
Whiting  amount  to  $1,049.  He  claims  In  his 
testimony  that  the  whole  amount  under  his 
contract  Is  "in  the  neighborhood  of  $1,300." 
The  plaintUf  excepted  to  the  .  decree  because 
the  court  did  not  order  the  money  received 
by  Whiting  to  be  returned  to  the  treasury  of 
the  district  Such  an  order  should  have  been 
made.  The  defendant  dlrectoi'^  aimiot  he 
allowed  to  use  the  name  of  the  dlsri-ict  to  de- 
feat the  action  by  paying  the  money  to  Whit- 
ing while  the  suit  Is  pending,  and  then  set  up 
the  claim  that  the  action  must  fail  because 
a  taxpayer  has  no  right  to  complain.  We 
held  In  the  former  appeal  that  he  had  such 
right  In  view  of  the  fact  that  the  evidence 
la  not  certain  as  to  the  exact  amount  paid  to 
Whiting,  we  cannot  render  a  judgment  for 
any  amount;  but  the  decree  In  this  court  will 
direct  In  general  terms,  that  the  full  amount 
which  has  been  paid  to  Whiting  shall  be  re- 
funded and  paid  book  to  the  treasury  of  the 
school  district  wtthin  60  days.  The  decree 
will  be  thus  modified  on  plaintiff's  appeal, 
and  on  defendants'  appeal  It  is  affirmed. 

GIVEN*  J.t  took  no  part  In  the  dedaion  of 
this  case. 


MAHQUARDT  et  al.  v.  MASON  et  ox. 
(Supreme  Court  of  Iowa.  Jan.  21,  1893.) 

EXBMPTIOys — PBS810N  MOXET. 

Where  defendant  receives  from  the  Unit- 
ed States  a  pension  certificate,  which  he  pre- 
sents to  his  wife,  and  with  the  proceeds  she  pur- 
chaaes  land,  and  takes  the  title  in  ber  own  name, 
the  land  so  purchased  cannot  be  aubjected  to  the 

Jayment  of  a  Judgment  recovered  against  de- 
endant  before  the  purcbane,  under  Rev.  St. 
U.  S.  {  4747,  providing  that  pen:iion  money 
**ahall  inure  wholly  to  the  benefit  of  the  pen- 


sicmer."  Robinson,  C.  J.,  and  Kinne.  J.,  dis- 
senting. Crow  V.  Brown,  46  N.  W.  Rep.  993y 
81  Iowa,  344,  followed. 

Appeal  from  district  court,  Iowa  oountx; 
S.  H.  Felroil,  Judge. 

This  la  an  action  In  eqntty,  by  GredltorB*  bin, 
by  which  it  is  sought  to  subject  certain  prop- 
erty, the  legal  title  to  which  is  In  the  name 
of  the  defendant  L.  A.  Mason,  to  the  payment 
of  a  Judgment  against  the  defendant  B.  ..la,- 
son,  Jr.  The  defendant  L.  A.  Mason  is  tbe 
wife  of  B.  Mason,  Jr.  There  was  a  decree 
for  the  plaintiffs,  from  which  tile  deffeiidanta 
appeaL 

Hedges,  Aimple  &  Lake,  tor  appellants. 

BOTfiLROCK,  J.  It  was  conceded  upon  the 
hearing  In  the  district  court  that  the  defeaut 
ant  B.  Mason,  Jr.,  Is  insolvent  aild  that  be 
has  been  In  that  flpanfiiHi  oondltk>n  since  tne 
24tb  day  of  February,  1885,  at  which  time 
he  made  an  assignment  for  the  benefit  of  his 
credltora  His  wife  la  now  the  owner  of  cer- 
tain real  estate  and  a  stock  of  goods.  The 
decree  of  the  district  court  dismissed  the 
plaintiffs*  petition  as  to  all  of  the  property 
excepting  a  certain  tract  of  land  of  10  acres, 
which  It  was  decreed  should  be  subjected  to 
the  payment  of  the  plalntUCs'  Judgment  The  - 
correctness  of  this  part  of  the  decree  is  the 
only  question  involved  in  this  appeal 

It  appears  from  the  evidence  that  on  the 
28th  day  of  April,  1SS8.  B.  Mason,  Jr.,  ie~ 
celved  a  pension  certificate  or  draft  from  the 
United  States  for  the  sum  of  $1,142,  on  ao- 
coimt  of  his  service  as  a  soldier  in  the  war  of 
the  Rebellion.  This  draft  or  voucher  was  on 
the  same  day  assigned  by  him  to  the  Iowa 
County  Bank.  In  consideration  of  said  as- 
signment he  received  for  the  draft  a  written 
Instrument  payable  to  the  order  of  the  de- 
fendant Lb  A.  Mason,  which  Instrument  was 
In  these  words:  "$700.00.  Iowa  County 
Bonk.  Victor,  Iowa,  April  28th,  1883.  Pay 
to  the  order  of  Ii.  A.  Mason  seven  hundred 
dollars.  Thos.  Williams.  To  Metropolitan 
Bank,  Chicago.  No.  3,4034."  On  the  same 
day  he  delivered  the  said  draft  to  his  wife, 
and  she  kept  it  In  her  possession  until  the 
20th  day  of  May,  1888,  when  she  gave  it  to 
her  husband,  and  requested  him  to  draw  the 
money  on  It  for  her.  She  was  advised  that  It 
was  nec^sary  that  she  should  sign  her  name 
on  the  back  of  the  draft  There  being  no 
pen  and  Ink  In  her  house,  she  directed  her 
husband  to  sign  it  at  the  bank,  which  he  did. 
Id  tl\ese  words:  "L.  A,  Mason.  Per  B.  Ma- 
son." He  drew  the  money,  and  paid  It  to 
her;  and  on  the  9th  day  of  July,  ISSS,  she 
gave  her  husband  $400  of  this  money  to  apply 
on  the  purchase  of  the  10  acres  of  land  in  con- 
troversy, and  on  the  same  day  he  paid  the 
said  sum  on  the  purchase  of  said  land,  and  a 
conveyance  thereof  was  made  from  the  ven- 
dor to  the  defendant  L.  A.  Mason.  The  draft 
on  the  Metropolitan  National  Bank  of  Chica- 
go was  taken  payable  to  the  order  of  the 
wife,  and  was  Intended  by  the  husband  as  a 
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gift  to  her.  It  Is  not  necessary  to  determlno 
wtwther  or  not  thla  was  a  ralid  gift  If  It 
waa  not  valid,  the  money  remained  the  prop- 
erty of  the  husband,  and  waa  exempt  from 
the  payments  of  debts;  and  he  oould  hare 
parchaaed  the  land  In  controversy,  and  held 
It  exempt  from  his  debta  It  was  held  In  the 
recent  case  of  Crow  t.  Brown,  SL  Iowa,  344^ 
40  a.  W.  Rep.  that  property  purohaaed 
by  a  pensioner  with  his  pension  money  Is  ex* 
empt  from  the  payment  of  his  debts.  That 
case  waa  determined  in  this  oourt  at  about 
the  time  of  the  trial  of  this  cause  in  the  oourt 
below,  which  probably  accounts  for  the  de- 
me,  which  followed  previous  holdings  of  this 
oovrt,  and  to  our  minds  It  la  an  explanation 
of  the  failure  of  oonnsel  for  appellee  to  ap- 
pear in  ttils  court  The  decree  of  the  district 
oQort  la  roTersed. 

BOBINSOX,  a  J.,  and  KINNE,  J.,  uls- 
■eptftig. 


SUTTH  T.  SBOTH  et  at.,  (seres  cases.) 
(Snprenw  Court  of  Iowa.  Jan.  26,  189S.) 
PAarxiiuHip—FiitM  and  Psitats  Cbbditors— 

MoRTOAflBl. 

1.  A  mortgage  of  Arm  propoty  whs  ms'de 
hr  an  fnaolrent  firm  while  id  irafuiesption  of  tbe 
property,  free  from  any  lien,  and  without  fraud- 
tdrat  luteuL  to  secure  a  firm  note  giraD  in  pay- 
meat  of  indlTidaal  debts  of  the  partners.  Held, 
that  SDbaequent  attaining  creditors  of  the  firm 
did  not  have  sndi  interest  in  the  firm  proper^ 
at  the  time  it  was  mortgaged  as  to  giTe  tliem  a 
preference  orer  that  mortgage.  ESO  N.  W.  Rap. 
6ft,  rereraed. 

2.  A  mortgage  of  firm  pnq^erty  by  an  in- 
■olTeut  firm  to  secure  two  (fittlnct  debta — one 
a  firm  debt,  and  tbe  other  an  IndiTldoal  debt 
of  one  of  the  partners— is,  when  no  artnal  in- 
tent to  defraud  Is  shown,  good,  as  against  buV 
sequent  attaddus  creditors  of  the  firm.  50  M. 
W.  R^.  64,  momfied. 

A  reheorinj?  having  been  granted,  this  case 
is  again  before  us  for  oonaldcratiou.  The 
fonner  oidnlon  will  be  found  In  SO  N.  W. 
Rep.  64^ 

This  Is  an  action  in  equity  to  foreclose  a 
certain  chattel  mortgage  executed  by  the  de- 
fendant firm.  Smith  Bros.,  composed  of  Er- 
nest Smith  and  O.  D.  Smith,  to  the  plaintlfC, 
on  their  stock  of  merchandise,  and  for  a  de- 
cree declaring  the  same  snperlor  to  a  mort- 
gage to  the  defendant  Mary  Archer,  and  to 
the  flttacJimenta  of  Warfleld  &  Howell. 
Blotcky  Bros.,  Spaogler,  Eroe  &  Co.,  Dog- 
gett,  Bassett  &  HlUs  Company,  Gilman  & 
Rohl,  and  Turner  &  Jay,  against  Smith  Bros. 
Plaintiff  Intervened  in  the  action  brought  by 
these  attaching  creditors.  Betting  up  his  mort- 
gage as  superior  to  their  attaobments;  and 
Uiej  severally  lat^-rene  In  this  action,  and 
deny  the  validity  of  said  mwt^^s,  and 
claim  their  attachments  to  be  superior  there- 
to. Gilmore  &  Rohl  and  Turner  &  Jay,  at 
the  time  they  oommeooed  their  actions,  de- 
poritod  $282.76,  tbe  amount  of  the  mortgage 
t«  Batmh  Aidier,  with  the  cleric  of  the  court, 
as  antlunlnd  by  obapter  U7,  Aota  1866,  (Mil- 


lar Code,  p.  103S,)  and  gave  notice  that  they> 
would  contest  the  validity  of  said  mortga«& 
They  contend  that  if  said  mortgage  Is  su»< 
tabled  they  are  entitled  to  be  subrogated  toi^ 
all  the  rights  of  Sarah  Archer  thereundur. 
Tlie  other  attaching  creditors  deny  their  tight 
to  subrogation.  These  several  cases  wwa- 
oonsolldated  and  snbmltted  together.  Deoree- 
waa  entwed  hi  favoi  of  plainttS  aeaioati 
Smith  Bros,  and  Bmeat  and  a  D.  Smith,  on. 
default  Upon  the  hearing  of  the  issues,  de- 
cree was  entered,  declaring  plaintiff's  mart)- 
gage  void  as  to  the  creditors  of  Smith  Broa., 
from  which  plaintiff  appeala.  It  was  further- 
decreed  that  the  mortgage  to  Sarah  Archer 
was  valid,  and  a  fltst  lien,  and  that  Gilmore 
&  Ruhl  and  Turner  &  Jay  were  entitled  to- 
be  subrogated  to  her  rights-  under  said  mort- 
gage; that  the  attachmoits  be  dissolved  as- 
to  Gilmore  &  Ruhl  and  Turner  &  Joy;  that 
the  property  be  sold  under  tlie  attaxduu«it  of 
Qlhnore  &  Ruhl,  and  the  prooeeds  applied  as. 
f^ows:  To  Sarah  Archer,  or  to  Gilmore  & 
Rohl  for  her,  the  amount  required  to  satisfy 
the  Archer  mortgage,  and  to  the  attacdilng. 
creditors  in  the  following  order:  Gilmore  & 
Raid,  Tum»  St  Jay,  Warfleld  &  Howell, 
Blotoky  Bros.,  Spangler,  KroQ  &  Co.,  Dos- 
gett;  Bassett  St  Hills  Company,  and  any  bal- 
ance to  the  plaintiff   From  this  i>art  of  the  - 
decree,  Warfleld  St  Howell,  Spangler,  Eroe  - 
&  Co.,  and  Do^tt,  Bassett  &  Hills  Com- 
pany appeal.  The  attachments  of  these  ap- 
pellants and  of  Blotcfey  Bros,  were  sued  out 
and  levied  in  the  order  named— Blotoky 
Bios,  being  Becond — on  January  6,  1S89,  and  i 
the  attachments  of  Gilmore  &  RilUI  and  Turn- 
er St  Jay,  in  the  order  named,  on  January 
10,  1889,  subject  to  said  prior  attachments 
^tcky  Broa  do  not  J<^  in  tlie  appeaL 

GIVEN,  J.  L  We  first  consider  the  case- 
aa  presented  on  tbe  plaintiff's  appeal.  The 
contentions  thereby  presented  are  between, 
the  plaintiff  and  the  attaching  creditora  It 
is  not  questioned  but  that  plaintiff's  mortgage  ■ 
is  valid  and  binding  upon  Smith  Bros.,  nor  - 
that  it  is  prior  in  point  of  date  to  the  mort- 
gage to  Sarah  Archer  and  to  all  attachments. 
The  contention  is  whether  piflinrtff  is  enti- 
tled to  priority,  as  to  the  firm's  property, 
over  creditors  of  the  firm.  In  18&4  the  de- 
fendants Ernest  and  O.  D,  Smith  were  each 
indebted  to  their  father,  the  plaintiff,  th€u. 
and  since  a  resident  of  the  state  of  New 
Yoric,  for  which  indebtedness  each  executed 
to  the  plaintiff  a  promissory  note.  In  May, 
1888,  Ernest  and  O.  D.  Smith  fonned  the- 
partnership  of  Smith  Bros,  for  the  purpose - 
of  carrying  on  a  retail  store  at  Brayton,  Au- 
dubon county,  Iowa.  On  the  &th  day  of  Oo- 
tober,  1888,  the  notes  to  plaintiff  b^g  past 
^e,  a  note  of  the  firm  of  Smith  Bros,  was, 
with  consent  of  both  partners,  executed 
and  deliv^ed  to  the  plaintiff  for  the  amount 
of  both  former  notes,  and  they  were  sur- 
rendered to  the  makers.  On  January  4,  1880. 
piyiiftfff^  having^  Hunogti       bcirther,  the&i 
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raOdlog  In  Iowa,  requested  payment  or  le- 
curfty,  Smltii  Bros.,  wltb  the  oonaoit  cdT  both 
mambers,  execnted  to  plaintiff  the  mortgage 
In  question,  ooverlne  all  the  propwty  of 
the  firm,  to  Bociue  the  Ann  note  prertondr 
glT«i.  There  ts  no  qnestton  but  that  the 
defendants  Ernest  and  O.  D.  Bndth  were 
each  Individually  indebted  to  the  plaintiff, 
and  that  thlB  Indebtedness  was  the  only  oon- 
aldenitlrai  for  the  note  and  mortgage  of  the 
firm.  We  are  In  no  donbt  bat  that  tiie  firm 
of  Smith  BtoL  was  tnsolTeut  at  the  tbne  the 
firm  note  was  executed  to  plaintiff,  and  also 
at  the  time  the  mortgage  was  ^ven.  Tb» 
ralne  of  the  aaseta  of  the  firm  was  then 
92,000.  Neither  partner  owned  other  prop- 
erly of  any  oonslderalde  Talae.  The  Ua- 
UUtles  ot  the  firm  to  these  attaching  OTedit- 
ors  were  alone  greater  than  the  Tahie  of  the 
assets,  and  if  we  add  the  ¥262.75  doe  to  Mrs. 
Archer,  and  the  $2,299.66  due  to  the  plaintiff. 
It  is  apparent  that  not  only  the  firm,  but 
each  member  thereof,  was  largely  Inaolvent 
at  the  times  the  note  and  mortgage  were 
given.  The  partners  must  then  have  known 
that  they  were  insoWeat  bat  it  does  not  ap- 
pear that  the  plaintiff  had  such  knowledge 
at  the  time  he  received  either  the  note  or 
the  mortgage.  He  was  a  resident  of  another 
state,  had  not  been  In  Iowa,  and,  so  far  as  it 
appears,  had  no  reason  to  believe  that  Smith 
Bros,  were  not  acting  in  good  faith  towards 
all  their  creditors.  We  are  In  no  doubt, 
from  the  evidence,  but  that  the  plaintiff  re- 
ceived the  note  and  mortgage  In  good  faith. 

2.  Plaintiff  contends  that  the  partnership 
of  Smith  Bros,  had  a  right,  with  the  consent 
of  both  partners,  to  assume  the  Individual 
debt  of  the  members,  and  to  mortgage  the 
partnership  property  as  security  therefor, 
and  that  1^  executing  the  note  and  mortgage 
to  him  the  Indebtedness  became  a  debt  of 
the  firm,  and  be  a  creditor  thereof,  and  enti- 
tled to  all  the  rl^ts  of  such  a  creditor.  Th^ 
attaching  creditors  do  not  dispute  the  right 
of  a  solvent  partnm^p  to  so  dispose  of  Its 
assets,  nor  do  they  claim  to  have  had  any 
lien  upon  the  property  at  the  time  the  mortr 
gage  was  given.  Their  oontratttm  is  that, 
the  firm  being  insolvent,  they  had  a  rl^t  to 
preference  in  the  firm's  ussets.  as  against 
creditors  of  the  Indivldtial  partners,  and 
that,  as  no  consideration  passed  to  the  finn 
for  assuming  these  debts  of  the  partners, 
the  giving  of  this  mortgage  was  a  fraud  upon 
them,  and  that  as  to  them  the  same  is  void. 
In  the  view  that  we  take  of  the  case,  it  is 
not  required  that  we  determine  whether 
plaintiff  became  a  creditor  of  the  firm  or  not. 
The  question  is  whether  these  attaching 
creditors  were,  at  the  time  the  mortgage 
was  given,  entltied  to  such  preference  In  the 
property  of  the  partnership  as  that  they  are 
entitled  to  priority  over  the  mortgage.  There 
are  but  few  contentions  that  have  been  more 
productive  of  decisions  by  tiie  courts  and 
oomments  by  authors  than  these  disputes  be- 
tween creditors  of  partnerships  and  creditors 


of  the  partners.  It  is  not  practicable  or  neo- 
esssry  that  we  note  all  the  oases  dted,  or  ai>- 
tempt  to  reotmcUe  apparent  ocmfllctB.  An  ex- 
amination of  the  cases  in  the  U^t  of  the  ie- 
snes  and  facts  in  each  will  show  that  on 
points  decided  they  are  not  at  variance  wiUi 
the  well-established  rules  of  the  law  on  this 
subject.  The  law  la  well  settled  that  in  tbe 
absfflioe  of  oontcaot;  judgmei^  or  levy,  cred- 
itors of  the  firm  have  no  Um  upon  its  prop- 
erty; that  while  the  firm  is  in  existence,  and 
m  lien  has  attached.  It  may*  hi  good  faitb 
and  fbr  value,  sell  its  property^  and  when  so 
sold  It  will  not  be  followed  by  any  claim, 
in  law  or  equity,  of  the  creditors  of  the  firm. 
Gty  of  M^uoketa  t.  WIU^,  86  Iowa,  323. 
The  c<mtention  under  oonrideratl(m  is  fully 
answered  in  Poole  v.  Seney,  66  Iowa,  608, 
24  N.  W.  Bep.  27,  wherein  the  question  waa, 
as  here,  whether  mortgages  tfven  upon  the 
firm's  assets  were  fraudulent  per  se,  as 
against  the  creditors  of  the  partnmihip.  The 
court  says:  "Where  the  assets  of  a  partner^ 
atdp  have  gone  into  equity  for  dlatribnUim, 
the  rule,  undoubtedly.  Is  that  they  wUl  first 
be  applied  to  the  satisfaction  of  the  debts  of 
the  partnership,  and  the  separate  creditors 
of  the  members  of  the  firm  can  seA  indem- 
nity only  from  the  surplus  after  the  satisfac- 
tion of  the  partnership  debts.  McCulloh 
Dashl^'s  Adm'r,  1  Har.  &  O.  00;  Murray  r. 
Morray,  S  Johns.  Cb.  00;  Morrill  v.  Nelll,  8 
How.  414.  This  rule,  however,  Is  for  the  boie- 
fit  of  the  partnera.  Elach  partner  Is  Indlvldoal- 
ly  liable  for  the  debts  of  tbe  partnersbip,  but 
he  has  the  rl^t  to  have  the  property  of  the 
firm  applied  to  th^  satisfaction.  The  creditors 
of  the  firm  have  no  lien  on,  or  equity  In,  the 
partnership  property.  Their  right  la  simply 
to  have  the  judgments  which  they  may  ob- 
tain on  th^r  claims  satisfied  oat  of  the  part- 
nerslilp  property,  or  the  Individual  property 
of  the  partners.  As  l^e  rule  exists  for  the 
protection  of  the  partners,  they  may  waive 
its  benefits,  and  when  tiiey  have  done  this 
the  creditors  have  no  grounds  of  oomplaint 
This  doctrine  has  been  freqamtly  recognized 
and  affirmed  by  this  court.  See  Scudder  v. 
Delashmut,  7  Iowa,  39;  Wooloi  Mills  v.  Conk- 
tin,  26  Iowa,  422;  City  of  Maquoketa  t. 
Willey,  35  Iowa,  323;  George  v.  Wamsley, 
64  Iowa,  175,  20  N.  W.  Bep.  1.  See,  also, 
Ladd  V.  Grlswold.  4  GUman.  25."  See,  also. 
Case  V.  Beauregard,  99  U.  S.  119.  If  it  may 
be  said  that,  this  case  being  In  equity,  the 
assets  of  this  partnership  are  In  equity  for 
distribution,  they  must  surely  be  distributed 
with  due  regard  to  rights  which  had  attached 
before  they  were  brought  into  equity.  We 
have  seen  that  while  the  firm  was  In  exist- 
ence, and  In  fuU  possesion  of  the  property, 
free  from  any  lien,  with  the  tight  to  dispose 
of  the  same,  with  the  consent  of  both  pa^^ 
ners,  for  value,  and  without  any  Intentional 
fraud,  they  executed  to  the  plaintiff  the  note 
and  mortage  In  suit,  thereby  waiving  their 
right  to  have  the  mortgaged  property  first 
applied  to  the  satlsfacti(m  of  the  det^  <rf 
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the  partnership.  We  hare  also  aeeo  tbat  llie 
plaintiff  received  thin  note  and  mortgage  in 
pood  faltti  and  for  value.  The  partners  hav* 
Ids  thus  waived  their  right,  It  cannot  be 
hiToked  on  behalf  of  the  creditors  of  the  firm. 
Among  the  many  cases  dted  are  the  follow- 
ing Iowa  cases,  referred  to  by  the  attaching 
creditors,  which  we  should  notice,  namely: 
Swltzer  T.  Smith,  35  Iowa,  208;  Gordon  v. 
Kennedy,  36  Iowa,  167;  Ooz  v.  Busaell,  44 
Iowa,  SS6;  Fargo  v.  Ames,  45  Iowa,  481.  It 
Is  sufficient  to  say  of  these  cases;  and  those 
dted  therein,  that  the  qaestlon  before  us 
was  either  not  Involved,  or  not  discussed  and 
consklered,  and  that  in  neither  of  them  did 
the  partners  waive  their  right  to  have  the 
partnership  property  first  applied  to  the  pay- 
ment of  partnraship  debts,  as  was  done  In 
thlB  case.  We  reach  the  conclusion  that 
these  •♦^noTiing  creditors  did  not  have  such 
right  or  Interest  in  the  property  of  the  part- 
nership, at  the  time  It  was  mortgaged  to 
the  plaintiff,  as  to  entitle  them  to  preference 
over  that  mortgage. 

3.  The  mortgage  to  Sarah  Archer  was 
«fxecuted  January  7. 1888,  by  Smith  Bros,  and 
both  members  of  the  firm,  on  all  the  mer- 
chandise of  the  firm,  subject  to  the  mortgage 
to  plaintiff,  to  secure  two  promissory  notes 
previously  given.  One  note  was  given  No- 
vember lA,  1SS7.  by  Ernest  Smith,  with  O. 
D.  Smith  as  maety,  for  (150  borrowed  money, 
dne  foor  months  after  date,  and  is  unques- 
tSonably  the  individual  debt  of  Ernest  Smith. 
There  is  testimony  showing  that  part  of 
the  mon^  borrowed  waa  pot  Into  tho 
firm's  business  by  Ernest  Smith,  but  this  tact 
does  not  make  it  a  debt  of  the  partnership. 
The  other  note  was  given  December  7,  1888, 
by  the  firm,  for  $100  loaned  to  It,  due  90  days 
after  date,  and  la  unquestionaUy  a  debt  of 
the  partnership.  Sarah  Archer,  hearing  that 
the  mortgage  had  been  given  to  the  plaintiff, 
called  upon  Smith  Bros,  to  know  what  she 
should  do  about  her  pay.  She  was  informed 
that  they  had  no  money,  bat  would  give  her 
a  second  mortgage  on  their  merchandise; 
and  thereupon,  and  without  other  c<»i8Ulera- 
tbm  than  the  pre-existing  indebtedness,  the 
mortgage  In  questi<m  waa  executed.  There 
Is  no  evidence  of  fraud,  intentional  or  other- 
wise, ap<m  the  part  of  either  party  to  this 
mortgage.  It  follows  from  what  we  have 
said  aa  to  the  plaintiff's  mortgage  Hiat  this 
mortgage  Is  valid,  regardless  of  whetlier  tiie 
indebtedness  secured  thereby  was  that  of 
the  firm,  or  of  the  individuals  composing  It, 
or  of  both.  The  attaching  creditors  are  not 
entitled  to  preference  over  this  mortgage. 

4.  The  record  discloses  that  one  Bradley 
intervened,  ctolmlng  certain  articles  of  mer- 
chandise, of  which  he  was  adjudged  to  be 
tlie  ownw,  and  entitled  to  possession.  No 
questl<m  IB  made  u  to  tills  part  of  the  Jad«- 
ment. 

It  follows  from  the  conclusions  tbat  we 
hare  reached  that  the  plahitlfl  Is  entitled  to 
daoree  deolating  his  mortgage  a  flxat  lien 


upon  the  property  deeoribed  therein;  that 
Sarah  Archer  la  oitltled  to  decree  foredos- 
iQg  her  mortgage  for  the  full  amount  due 
thereon,  and  that  the  same  be  declared  a 
seoond  lien.  That  Glhnore  &  Ruhl  and  Turn- 
er &  Jay,  having  complied  with  chapter  117, 
Acts  1886,  are  subrogated  to  all  the  rights  of 
Sarah  Archer  under  said  mortgage,  and  un- 
der said  chapter  117,  to  have  tlielr  judgments 
against  Smith  Bros,  declared  a  third  lien 
upcm  the  proceeds  of  said  proper^.  The  oth- 
er attaching  creditors  are  entitled  to  prefer- 
ence In  the  order  in  which  the  attachments 
were  levied  in  their  favor  against  Smith 
Bros.  The  case  will  be  remanded  for  decree 
In  conformity  with  this  opinion.  Beversed  ou 
plaintifTs  appeal,  and  offlrdled  on  the  appeal 
of  Warfl^  &  Howell,  Spangler.  Eroe  &  Co., 
and  Dfvgett,  Bassett  &  Hills  Company. 


JAMISON  V.  HARBBRT. 
(Supreme  Court  of  lows.  Jan.  2S,  18B3.) 
Bale  op  Ivteremt  in  pAKT^eRdUip — Wirkastt. 

Where  a  member  of  a  partnership,  the 
vmpertf  of  which  Is  repre»ented  by  transfer- 
able certiBcates  of  shares,  transfers,  with  a  wa^ 
ranty  of  title,  his  shax^  which  has  not  been 
folly  paid,  he  is  liable  to  the  transferee  for  the 
amoont  uzq^ald. 

Appeal  from  Outrlot  court,  Wayne  county; 
W.  H.  Tedf ord.  Judge. 

Action  at  law  to  recorer  the  sum  of  9325.80, 
which  the  plaintiff  alleges  to  be  due  to  him 
from  the  defendaAt  on  account  of  a  breach  of 
contract  by  which  the  defendant  sold  to  the 
plaintiff  a  one-dxth  Interest  In  a  partnership 
known  as  the  "Occidental  Goal  Company." 
There  waa  a  trial  to  the  court;  a)id  a  judg- 
meat  for  the  plalntifl.   Defendant  appeals. 

J.  W.  Freeland.  for  appellant  C.  W.  Steele 
and  W.  L.  Livingston,  for  appellee. 

BOTHROOK,  J.  The  Occidental  Coal  Com- 
pany was  organized  in  the  year  18S5.  It  was 
a  partnership  composed  of  six  persons,  each 
of  whom  owned  a  one-sixth  interest  in  the 
firm.  The  plaintiff  and  the  defendant  were 
members  of  the  partnership.  It  appears  that 
the  partnership  was  not  a  general  one.  It 
was  organized  with  some  of  the  features  com- 
mon to  corporations.  The  association  was  in 
fact  the  succMSor  of  a  corporation  which  car- 
ried on  the  same  business,  and  the  partner- 
ship appears  to  have  been  carried  on  unuer 
the  articles  adopted  by  the  corporation. 
Whether  they  adopted  all  of  these  articles 
does  not  appear  from  the  record.  But  It  Is 
conceded  that  the  parties  to  the  new  organi- 
sation held  their  Interests  by  certlflcates  of 
capital  stock,  and  tiiat  a  sale  of  his  stock  by 
one  member  did  not  dissolve  the  association; 
and  by  the  articles  and  by-laws  of  the  assoda- 
tlon  a  transfer  of  the  share  of  any  member 
was  to  be  made  in  the  books  of  the  company. 
The  transfer  or  sale  of  the  intwest  of  the  de- 
foidant  to  the  plaintiff  waa  aooompanled  br 
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a  bill  of  sale  In  which  the  f oUowing  language 
was  used,  applicable  to  the  property  sold,  and 
In  the  way  of  warranty  thereof:  "The  one 
equal  undivided  one- sixth  part  of  the  Occi- 
dental coal  mine,  located  at  Seymour,  Iowa, 
Including  machinery,  cars,  tracking,  and  all 
the  appurtenances  thereto  b^onglng,  to  hare 
and  to  hold  the  same,  unto  the  said  party  of 
the  second  part;  *  *  *  and  I  do,  for  my- 
•elf,  my  belts  and  executors,  covenant  and 
agree  to  and  with  said  party  of  the  seoond 
part  to  warrant  and  defend  the  sale  of  the 
said  property  hereby  made  unto  said  party  of 
the  second  part  against  ail  and  every  person 
and  persona  whomaoever."  This  was  an  ei- 
preas  inennty  of  the  property  against  all 
and  erory  pereofl.  The  fact  la  that  at  the 
time  of  the  sale  the  defendant  did  not  own 
one  alxtb  of  the  ooal  mine.  Including  machinr 
ery,  cflrs.  tracking,  and  appurtenances.  He 
bad  executed  a  note  to  the  asso<datlon  for  the 
sum  of  $2,100,  upon  which  there  was  a  bal- 
ance due  amounting  to  $325.90.  Tue  defend- 
ant was  not  entitled  to,  and  did  not  own,  one 
sixth  of  the  property,  because  he  owed  the 
last-named  sum  to  the  company,  nnd  pay- 
ment  thereof  was  Deoeseary  to  constitute  him 
the  owner  of  the  ataare  he  sold  to  tbe  plaintiflT. 
The  plaintiff  was  compelled  to  pay  that 
amount  to  the  company  before  he  was  enti- 
tled to  a  one-sixth  ahare.  It  Is  very  plain 
tbat  there  was  a  breach  of  the  written  war- 
ranty. 

Much  has  been  said  In  argument  as  to 
whethor  the  partnership  had  a  lien  on  the 
defendant's  share  for  the  balance  due  to  the 
company.  We  thinic  It  la  Immaterial  what 
the  nature  of  the  right  of  the  company  may 
be  In  the  way  of  a  lien.  Tue  fact  is  that  the 
defendant  sold  a  one-sixth  Interest,  and  he 
had  no  such  Interest.  He  owed  over  $300 
thereon;  end,  as  he  warranted  the  sale  of 
the  whole  interest.  It  was  Incumbent  on  him 
to  make  his  warranty  good.  Affirmed. 


PHELPS,  DODGE  &  PALMER  CO.  v. 
OREENBAUM. 

^preme  Court  of  Iowa.  Jan.  28,  1803.) 

CuiM?  AGAINST  Dei  euesT's  EsTATK — Notice. 
Code,  I  2408,  provides  that  claims  agoioBt 
the  estate  of  a  decedeat  "shall  be  clearly  stated, 
ewom  to.  and  filed,  and  10  days'  notice  of  the 
hearing  thereof,  accompanied  by  a  copy  of  tbe 
claim,  shall  be  served  oa  one  of  the  executors 
In  tbe  luanuer  required  for  conuQeociog  ordina- 
ry proceed!  tifra."  Sections  2438-2420  provide 
for  the  payment  of  expenses  of  Rdmhiiatration, 
oharjies  of  last  sickueKs  and  funeral  of  deceased, 
an  allowance  for  maintenance,  and  that  other 
rtenmiiils  "nri>  i»:iyabli>  in  the  follovriiiE  order: 
*  *  *  (3)  Claims  filed  within  six  months  aft- 
er the  first  poblicatioo  of  the  notice  eiven  by 
the  executors  of  their  appointment.  *  •  • " 
Held  that,  when  a  claim  is  filed  within  six 
months  after  the  first  publication  of  the  notice 
of  Che  appointment  of  on  administratrix,  a  fail- 
ure to  serve  a  notice  thereof  within  that  time 
will  not  bar  the  claim  from  the  third  class. 

Appeal  from  district  court,  Howard  coun- 
ty; L.  O.  Hatch.  Judtfa. 


This  Is  a  proceeding  In  probate  to  estabUflIk 
a  claim  against  the  estate  of  a  person  decea*- 
ed.  From  an  order  allowing  the  claim  as  ono 
of  the  third  dasa,  the  admlulstcatrlx  appeals. 

H.  T.  Reed,  for  appellant 

ROBINSON,  C.  J.  L.  Greenbanm,  a  resi- 
dent of  Howard  county,  died  on  the  10th  day 
of  Jantiary,  1801.  Adelaide  Greenbanm  was 
appointed  administratrix  of  his  estate,  and 
caused  the'  first  paUlcation  of  the  notice  of 
her  appointment  to  be  made  on  the  29th  day 
of  the  month  named.  The  oaBets  of  the  estate 
amounted  to  but  $4,300,  while  dalms  of  tb» 
third  class,  ezdmlve  of  that  of  plaintifr,  and 
Including  one  of  the  administratrix,  have 
been  filed  agatnst  It,  to  the  amonnt  of  more 
tlian  $18,00a  On  the  24th  day  of  March. 
1801,  the  plalntltr  filed  In  the  office  of  tbe 
clerit  of  the  district  court  of  Howard  county  a 
dnly-rerified  cLilm  against  the  estate  for  the 
sum  of  $223.25;  but  no  action  was  takra 
thereon,  nnd  no  notice  thereof  was  ^ren, 
nntll  the  21st  day  of  September,  1801.  On 
that  day  a  notice  of  the  claim,  with  a  copf 
thereof,  was  served  on  her,  and  she  was  In- 
formed that  it  would  be  brought  on  for  a 
hearing  at  the  term  of  court  which  commenc- 
ed on  the  6th  day  of  the  next  month.  She 
app^red  In  court  In  response  to  tbe  notice, 
and  objected,  as  administratrix  and  In  her 
own  rl^t,  to  an  allowance  of  tbe  claim 
as  other  than  one  of  the  fourth  class,  on  the 
ground  that  notice  thereof  had  not  been  given 
her,  as  administratrix,  within  six  months 
from  the  first  publication  of  tbe  notiee  of  her 
appolntm^t  Her  objections  were  disre- 
garded, and  the  claim  was  allowed  as  one  of 
the  third  class.  Of  that  ruling  she  complains. 

The  statute  provides  for  the  payment  of 
the  e^wnses  of  admlidatration,  the  charges 
of  the  last  ridmess  and  funeral  of  the  decea» 
ed,  and  an  allowance  by  the  court  for  the 
maintenance  of  his  widow  and  his  minor  chil- 
dren. Section  2420  of  the  Code  provides  that 
"oUier  demands  against  the  estate  are  paya- 
ble In  the  following  order:  (1)  Debts  entitied 
to  preference  under  the  laws  of  the  United 
States;  (2)  puMlo  rates  and  taxes;  ^  claims 
tiled  wltliin  six  months  after  the  first  pub- 
lication of  the  notice  given  by  the  executors 
of  tbeir  appointment;  (4)  all  other  debts; 
(5)  legacies."  It  will  be  noticed  that  the 
claim  irf  plaintiff  was  filed  within  the  time 
required  to  moke  it  one  of  the  third  doss, 
but  notice  thereof  was  not  given  to  the  ad- 
ministratrix until  after  that  time.  The  ques- 
tion we  are  required  to  determine  is  whether 
the  failure  to  give  notice  of  the  claim  within 
fiLx  months  after  ti>e  first  publication  of  the 
notice  of  the  appointment  of  the  admlnistra^ 
trlx  was  given  by  her,  prevents  the  dalm 
from  being  treated  as  one  of  the  third  dnsa 
Section  2408  of  the  Code  provides  that  claims 
against  the  estate  of  a  decedent  shall  be 
dearly  stated,  sworn  to,  and  filed,  and  10 
daya'  notice  of  the  hearing  thereof,  accom- 
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puled  s  copr  of  tha  dalm,  be 
•erred  on  one  of  tbe  executors  in  flie  manoer 
required  f&r  commendng  OTdlnary  proceed- 
tnga,  nnleaa  the  same  have  been  approy 
«d  Toy  the  admlnlstntor,  in  wUdi  caw  fhejr 
may  be  allowed  by  the  derk  wttliont  aald 
notice.  ITie  notice  provided  for  by  this  eec- 
fton  has  no  ^ect  In  determining  the  class  to 
vUdi  a  dalm  belongs,  bnt  to  teqtdred,  when 
flie  claim  haa  not  beea  appcored  by  tbm  ad- 
ndnlatrator,  to  enttUe  the  dalmant  to  a  hear- 
tng,  and  an  allowance  of  the  claim.  The 
daas  to  it  belongB.  it  of  dtiier  the 

third  or  fourth,  la  ll»d  fbe  time  of  filing, 
and  not  by  the  notice  giTen.  CSalma  of 
the  fonrth  class  must  not  only  be 
ftled,  bat  they  most  be  proved,  within  12 
months  of  the  glrlng  of  the  notice,  unless 
tbey  fan  within  the  excepted  cases  provided 
for  by  the  atatate,  or  they  will  be  barred. 
Code,  i  2^;  WHlos  t.  Jadwm.  61  Iowa, 
288,  1  N.  W.  Bep.  036.  Bnt  the  faUnre  to 
pgore  daima  of  the  third  class  daring  the 
ttme  In  wbieb  tbey  may  be  filed  does  not  bar 
them.  The  statute  prorides  for  notice  of  a 
beating,  but  does  not  fix  the  time  within 
whldi  it  most  be  i^ven.  Qodea  t.  Hawen,  81 
Iowa,  198,  46  N.  W.  Rep.  08a  A  faUure  to 
gtre  the  notice  during  the  time  allowed  In 
wUch  to  file  the  dalm  does  not  have  the  ef- 
fect to  transfer  It  to  another  daas,  nor  to  de- 
Seat  it  In  Noble  t.  Btorrey,  19  Iowa.  S09,  it 
was  said  that  the  proof  or  establishment  of 
a  H******  of  the  third  dass  during  Ihe  time 
within  which  It  most  be  filed  was  not  necee- 
aary,  bnt  that  it  became  a  dalm  of  that  daas 
It  filing,  if  finally  establidied.  It  to  true 
Oat  nothing  was  said  in  that  case  hi  regard 
to  notice,  but  it  ecratains  nothing  to  indicate 
ttat  notice  was  regarded  as  necessary  to  con- 
sUtnte  a  dalm  filed  one  of  the  third  class. 
On  the  contrary,  the  court  said  that  the  fil- 
ing advisea  the  administrator  that  the  daim 
to  made,  and  he  must  regulate  hto  disburse- 
ment of  the  assets  accordingly.  In  SmiUi  t. 
McFadden,  56  Iowa,  482,  9  N,  W.  Bep.  850, 
It  waa  held,  tat  effect,  that  a  notice  was  not 
MMitial  to  constltote  a  claim  filed  within 
the  statutory  period  of  six  months  one  of 
the  third  dass;  that  the  administrator  must 
take  notice  <^  all  claims  filed,  without  the 
serrlce  of  notice;  Oiat,  where  he  falls  to  ap- 
prore  the  dalm.  It  Is  denied  by  operation  ot 
tow;  and  that  before  it  can  be  adjudicated  a 
notice  of  the  hearing  thereof  mrst  be  given. 
The  dalm  In  controversy  In  that  ease  was 
filed,  and  a  part  thereof  approved,  within  six 
mmths  ftom  the  time  of  the  appointment  of 
tbe  administrate,  and  it  to  sold  that  the 
question  we  are  now  required  to  determine 
was  not  in  the  case,  f dr  rhe  reasm  that  the 
administrator  bad  actual  notice  of  the  claim, 
as  filed.  That  would  be  true,  if  the  only  ob* 
Ject  of  the  notice  waa  to  inform  the  admin- 
istrator fluit  a  dalm  against  the  estate  had 
been  filed;  bat  the  notice  required  by  statute 
to  not  of  tbe  filing,  but  "of  the  hearing"  ct 
the  dalm,  tbat  a  demise  Oiereto  may  be 


made,  If  deemed  advisable, 'and  an  adjndl- 
catioa  had.  We  hare  not  orerioidced  the 
fact  that  the  ooncluslons  we  annotmce  in 
ttito  case  are  in  ccoifllct  with  a  part  of  what 
was  said  in  Ashtcm  t.  MUas,  40  Iowa.  664. 
But,  BO  far  as  the  conflict  extends,  that  oase 
was  practically  overruled  by  the  case  of 
Smith  V.  McFadden,  supra,  and  cannot  now 
be  r^arded  as  an  authority. 
The  ovder  of  the  district  court  to  alllrmed. 


HARVEY  rt  al.  v.  VAN  PATEN  et  al. 

(Supreme  Court  of  Iowa.  Jan.  23,  1893.) 

BAI.B  or  Laxd  to  CHRniTORS— Aorkbhent  as  to 
Pkicb. 

A  eoDtraot  fn  the  sale  of  land  was  made 

S debtors  with  their  creditors,  wliich  recited 
it  the  creditors  were  within  a  reasonable  time 
to  ascertain  the  value  of  the  land,  by  personal 
inspectiMi  or  otherwise,  and,  after  the  actual 
sasn  value  had  been  so  asoertaloed,  to  apply  th» 
value  of  the  land  as  payment  of  the  debt.  Bdd 
that,  In  the  absence  of  fraud,  the  debtors  are 
bound  lif  the  value  as  fixed  by  the  creditors, 
and  to  an  aetkw  against  them  Inqulir  need  not 
be  made  as  to  what  the  actual  cash  value  of 
the  land  was. 

Appeal  from  dtotriot  court,  Jefferson  ooaB- 
ty;  H.  a  TraTerse.  Jndg& 

Aotion  to  enjdn  d^endants  ttom  foredoo- 
tog  a  obattel  mortgage  executed  by  plalnttfla 
to  them  October  31,  1888,  on  their  stock  of 
merdiandlse  in  Pleasant  Plain,  Iowa,  to  ae* 
cure  the  payment  of  fl,TO5.12,  dw  to  defend- 
ants, and  $541.02,  doe  to  Belderbedie  &  MQ- 
ler,  and  to  caned  said  mortgage,  and  for  dam- 
ages. As  grounds  for  suoh  relief,  plaintiffs 
all^^  that  the  mortgage  wan  dcliverod  in 
escrow,  with  the  tmderstandlng  that  It  was  to 
remain  undeUvered,  and  not  to  be  recorded  or 
enforced,  until  plaintlfl&  were  notified,  and 
given  an  opportunity  to  pay  it,  and  mitil  thef 
should  consent  to  the  delivery  and  recording; 
that,  without  legal  ddlvery,  and  wlthont 
plalntifto'  oonsrait,  ttie  defendants  reoorded 
the  same,  and  sdsed  the  propcs^  thereunder, 
to  plalntlfW  damage,  $5,000;  that  <m  Novem- 
ber 7, 1888,  plalntiJts  had  paid  aold  hidebted. 
neas;  that  they  bad  demanded  that  the  mort- 
gage be  canceled,  and  the  property  returned, 
but  that  defendants  continued  to  hold  the 
propwty,  and  to  approprtote  Am  prooeeda 
thereof,  under  authority  of  said  mortgage, 
and  are  about  to  foreclose  the  same.  The  de- 
fendants answered,  admitting  the  execution 
of  the  mortgage,  and  that  they  were  forecJoo- 
Ing  tiie  sune  In  the  usual  way.  They  denied 
that  It  waa  in  escrow;  that  it  waa  not  legally 
delivOTed  to  them;  that  it  was  not  to  be  re- 
corded, as  alleged;  that  said  debt  was  paid, 
iiiifi  that  plfttwHfp  'WBS  damaged.  They  al- 
leged that  after  the  execution  and  delivery  of 
said  mortgage,  to  wit,  on  November  7, 18^  a 
written  agreement,  whteh  to  set  ovt  at  length 
In  the  answer,  was  entered  Inta  That  by 
entering  Into  said  agreement  platntlfb  con- 
firmed and  recognized  said  mortgage,  and  are 
therefore  estopped  from  rf»tiw<«g  that  it  was 
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obtained  by  fnnd.  or  that  It  is  otberwlae  In- 
valid.  That,  In  compliance  with  said  agree- 
ment, they  credited  plaintiffs  on  their  said  In- 
debtedness with  fl,O0L2.eB,  Hie  actnal  cadi 
TBlne  of  the  land,  leas  expenses;  leaTtivfTSSL- 
15  due  to  them  from  the  plain  ui fa,  for  which 
they  ask  judgment  and  foreoloenre  of  said 
mortgage.  FlataitUb,  In  repljr  admitted  the 
ezecatlon  of  the  written  acreement  set  oat, 
bat  denied  that  the  land  was  only  of  the  valne 
stated.  They  alleged  that  its  fair  cash  value 
was  five  d(dlarB  per  acre;  that  the  conalderap 
tion  HxeA  by  defendants  was  not  telrly  or 
honestly  determined,  is  grossly  Inndeqoate, 
and  a  fraud  upon  plalnttfts'  lights.  Th^  aak 
Hiat  defendants  be  deoceed  to  take  the  land 
at  flTe  doltoni  i>er  acre,  and  that  they  have 
Judgment  for  the  excess  over  their  said  In- 
debtedness. Decree  was  entered  against 
the  pWntiffii  on  th^  claim  for  danragwi,  and 
In  their  ftvor,  and  against  the  defendants 
Van  Paten  &  Marks,  for  (239.87,  as  the  ex- 
cess of  the  valne  of  the  land  over  the  indebt- 
edness of  plaintlfCfl  to  defendants.  Prom  this 
decree  the  defendants  Tan  Paten  ft  Marks 
appeal. 

As  no  appeal  has  been  taken  from  the  de- 
cree against  plalntlfCs  on  their  claim  for  dam- 
ages, nor  from  the  deraee  against  them  In  fa* 
TOT  ct  Beidsrbe<^  ft  Killer,  whose  names  ajy- 
pear  In  the  mortgage,  ttiose  Issues  need  not 
be  stated  or  further  noticed. 

Leggett  &  MoKemey,  for  appellants.  Wil- 
son ft  Hlnkle,  Brixton  ft  Jacques,  and  M.  A. 
McOold,  for  appdlees. 

OIVBN.  I.  1.  The  first  QQestion  dlsonssed 
is  as  to  the  proper  otmstrnotlon  to  be  given  to 
the  written  agreement  set  oat  in  the  answer 
and  admitted  in  llie  reply*  That  agreement 
Is  between  Dva  Harvey,  Jarvis  Harvey,  Cora 
R  EDysoii,  and  J.  T.  EUyson,  pardea  of  ttte 
first  part,  and  Van  Paten  ft  Uaifcs  ot  the  aeo* 
ond  part  It  shows  lliat  the  parties  of  the 
first  part  had  that  day— November  7,  1888— 
d^vered  to  Uie  seoond  party  their  warranty 
deed  for  640  acres  of  land,  described.  In 
Stark  county,  Dak.  Said  agreemoit  contains 
the  following:  "Said  seoond  parties  agree 
within  a  reasonable  time  to  ascertain  the  val- 
ne of  said  land,  by  personal  inspection  or  otti- 
erwlse,  and,  after  tiie  actual  cadi  value  has 
been  so  obtained  by  them,  to  apply  the  ^ne 
of  said  land  towards  the  payment  of  the  note 
and  mortgage  of  J.  Harvey  &  Son,  held  1^ 
the  parties  ot  tba  sectmd  part,  for  the  som  of 
twoLty-three  hundred  seven  and  six  one'  hun- 
dredth dollars,  dated  November  2,  18SS.  and 
secured  by  chattel  mortgage  on  the  stock  of 
goods  of  X  Harvey  &  Son,  In  Pleasant  I^aln, 
Jefferson  coimty.  Iowa.  And  It  Is  forOier 
agreed  by  the  parties  ot  fbe  second  part  that 
in  the  event  the  purdlase  price  of  saM  land 
diould  be  for  tbs  unount  of  said  obdm  or 
leas,  they  give  to  the  said  J.  T.  BUyson  the 
option  wltiiin  one  year  to  redeem  said  land 
upon  ttae  payment  of  the  pnrchase  price  ct 


said  land  and  expmses.  with  8  per  cent  lnta<> 
est  from  date,  then  the  said  seoond  parties 
agree  to  deed  to  said  J.  T.  Ellystm  the  640 
acres  of  land  described  herdn.  And  the  wafA 
second  parties  further  agree  to  give  to  the 
said  J.  T.  Ellyson  the  opttoi  to  pnndiase  said 
land  at  the  price  the  said  second  parties  may 
be  offered  for  said  land  within  one  yaor  from 
date  hereof  for  the  time  of  forty-e^t  houn 
from  the  time  of  notice  to  said  KUysou  of 
said  otter"  The  oont^itlcm  Is  whether  the 
value  of  the  land  was  to  be  as  aaoertalnHd  by 
iVPenantB,  or  the  actual  oadi  value,  as  uli^t 
be  otherwise  ascertained.  The  languige  of 
the  writing  is  plahi  and  expU<dt  ApiN;llants 
were  to  **ascertaln  ttie  value  of  sold  land,  by 
personal  Inqpectton  or  otherwise,  and,  nttsr 
the  actual  cash  value  has  been  so  obtained  by 
tiiem,  to  apply  the  value  ot  said  land  towards 
Uie  payment  of  the  note  and  mortgage."  It 
la  the  cash  value  so  ascertained  that  is  to  be 
credited.  It  Is  oertidnly  unusual  for  a  vendor 
to  permit  a  vendee  to  fix  the  valne  of  the  ar. 
tide  scdd,  and,  were  it  not  for  the  rii^t  given 
to  J.  T.  laiysmi  to  redeem  from  tbe  sale  to  ap* 
pellants,  we  might  hesitate  to  say  that  such 
was  the  Intention  of  the  parties.  This  rl^t  to 
redeem  from  the  sale  by  payment  of  the  price 
that  appdlants  mlg^t  ascertain,  wllb  expenses 
and  interest  added,  afforded  ample  opportuni- 
ty against  any  undDft  estbuate  of  the  value  of 
tiie  land.  If  appellants  und«wstlnm.ted  its 
value,  tbe  ric^t  was  reserved  to  redeem  it  at 
that  vahw.  Hie  option  to  purchaae  tilie  land 
at  the  price  Qtat  mi^t  be  offered  to  appd< 
lants  was  also  reserved.  WiUi  these  rii^ts 
reserved.  It  was  endrdy  reasonable  to  permit 
appellants  to  fix  the  value,  and  we  think 
such  was  deariy  the  lnt«itlon  of  the  par- 
ties. There  is  no  eridmoe  that  appdlants 
acted  fraudulently  in  fixing  the  value  they 
did.  They  acted  largely  upon  infbnnatltM 
received  from  a  person  whom  they  mat  to 
inspect  the  land  and  ascertain  Its  value. 
There  Is  a  marked  difF^noe  In  tbs  opinions 
of  the  witnesses  as  to  the  value  of  tite  land, 
and,  so  far  as  appears,  we  think  appellants 
fixed  the  value  at  what  they  honestly  believed 
it  to  be  worttu  Appellees  contend  that  that 
valne  Is  so  grossly  inadequate  as  to  be  a 
fraud  apon  th^r  rights.  A  nomber  of  wit* 
nesses  were  called  to  tlie  value  at  the  land. 
Tlieir  opinions  vary  from  two  dollars  to  nine 
donars  per  acre.  A  number  of  these  wit- 
nesses showed  that  they  had  such  limited  In- 
formation tqton  the  subject  as  to  entitle  fhehr 
opinions  to  bat  Uttie  weight  Appellants  hav- 
ing, as  we  thtaik,  the  rl^t  under  the  agree- 
ment to  fix  the  value  at  which  the  land 
should  be  credited,  and  the  parties,  in  the  ab- 
sence of  fraud,  being  concluded  by  that  val- 
ue, we  need  not  inquire  what  the  actual  cadi 
value  of  the  land  was.  We  make  this  men- 
tion of  tiiat  subject  for  tbe  purpose  of  saying 
that  the  evidence  does  not  dlsdose  such  gross 
Inadequacy  of  conslderatbm  as  to  justify  an 
inference  of  firaud.  Our  condudon  Is  that 
the  Judgment  in  favor  of  appdlees  and 
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■gBlnst  a]q>ellaiit8  Bboald  be  reTctrsed,  and 
that  jDdgment  and  decree  of  foreclosure 
dunld  be  entered  in  f&Tor  of  appellants  apon 
ttieir  oonnteicilatni  for  tbe  b&lanoo  due  tiiem 
after  crediting  appellees  with  the  value  of  the 
lend  aa  ascertslned  by  appellants,  lees  the  ex- 
pcneca  of  ascertaining  the  same,  and  the  pay- 
ment of  back  taxes.  Berezeed. 


BTATS  ex  rd.  OUFTON  t.  OBANGBB. 
(BQprenie  Court  of  Iowa.    Jan.  28, 1896.) 
Bastaedt— Etidbncs. 
In  a  trial  for  bastardy,  the  court  prop- 
eily  excluded  the  gaevtloD,  on  crofla-examina- 
timi  of  prosecutrix,  whether  die  bad  been  In  a 
bam  iflth  a  man  other  than  defendant  about 
16  months  b^ore  the  ehUd  was  begottea,  with- 
out sbowins  some  former  acquaintance  with 
floch  man,  or  that  hia  acquaintance  extended  up 
to  the  time  the  child  was  begotten. 

Appeal  from  district  court,  Harrlaon  coun- 
ty; Oeorge  W.  Wakefldd,  Jndge. 

Proceeding  under  the  bastardy  act  From 
a  verdict  of  giiUt7,  and  a  jodsment  for  maln- 
twiance,  tiie  defendant  appeals. 

S.  H.  Cochran,  for  appellant  John  A  Ber- 
17,  Go.  Atty.,  John  Y.  Stone,  Atty.  Oeo.,  and 
Joe  H.  Smith*  tor  i^pdlea 

KINNE.  J.  1.  Anna  Cliftim  la  the  mother 
of  a  bastard  cbOd.  bom  July  22,  1890.  The 
Jury  found  that  defendant  was  the  father  of 
said  child,  and  the  usual  order  for  its  main- 
tenance by  defendant  waa  made.  On  croas* 
examination  the  complainant  was  asked  this 
qnesttim:  'THd  you  go  Into  a  bam,  between 
2  and  3  o'dock  in  the  morning,  in  the  month 
of  August,  1888,  with  an  unmarried  man  by 
the  name  of  Mike  Goodwin?"  An  objection 
was  sustained  to  the  question,  as  immaterial. 
Defendant  claims  the  question  was  material, 
and  relies  on  State  v.  Borie,  79  Iowa,  606,  44 
N.  W.  Rep.  824;  State  t.  Starrer,  65  Iowa,  SS, 
21  N.  W.  Bep.  161;  State  r.  Woodworth,  6S 
Iowa,  141,  21  N.  W.  Bep.  490.  In  the  first 
case  dted,  it  had  been  shown  that  raie  Da- 
mon, with  whom  the  prosecutrix,  years  be> 
fore,  had  a  marriage  engagement  was  in 
ber  Qompany  Just  prior  to  the  time  she  al- 
leged the  dilld  was  begotten.  She  was  then 
asked  if  seven  or  eij^t  years  before  she  was 
with  Damon  at  an  hotel,  locked  In  a  room. 
The  testimony  was  occluded,  and  this  court 
held  It  error.  The  holding  was  based  on  the 
facts  of  the  renewal  of  the  Intimacies  just 
prior  to  the  conception  of  the  child.  In  the 
Kanrer  Case  certain  testimony  touching  the 
oumplalnant's  leaving  defendant's  house  on 
eooount  of  Imprud^t  acts  with  snother  man 
was  erroneously  exdnded;  the  oourt  holding 
that  the  dreumatances  were  such  as  not  to 
preclude  the  poatibillty  that  the  person  re- 
ferred to  was  the  father  of  the  child.  In  the 
Woodworth  Case  It  appeared  that  the  prose- 
cutrlx  was  the  mother  of  two  bastard  chil- 
dren, and  the  waa  asked  who  waa  the  father 


of  the  first  one.  It  was  held  error  not  to 
perfdlt  the  witness  to  answer  the  question. 
The  fact  that  she  had  had  Intercourse  once 
with  another  man  than  the  accused  was  prop- 
er to  be  shown,  as  a  circumstance  in  corrobo- 
ration of  defendant;  especially  so,  If  It  be 
shown  that  this  other  man's  intimacies  and 
opportonltles  otmtlnaed  until  the  child  was 
begotten.  A  careful  examination  of  those 
cases  clearly  shows  that  the  facts  In  each 
were  widely  different  from  those  In  the  case 
at  bar.  In  this  case  it  Is  not  shown  that  the 
prosecntriz  was  aoqualnted  with  Goodwin, 
or  ever  saw  him.  There  is  no  OTldenoe  thaX 
such  a  man  had  an  existence,  In  fact  The 
(droumstanoe  Inquired  about  occurred.  If  at 
all,  nearly  16  months  prior  to  the  time  the 
cbM  was  begotten;  and  no  evidence  is  ad- 
duced, and  none  promised,  to  show  that  Good- 
win was  acquainted  with  Anna  Clifton,  and 
Hiat  his  acquaintance  continued  up  to  the 
time  her  child  was  begotten,  from  which  a 
presumption  might  arise  that  Goodwin  was 
the  father  of  It  Counsel  say  tbat  Goodwin 
lived  near  the  prosecutrix,  and  had  better 
opportunities  for  Intercourse  with  her  than 
defendant  had.  We  fail  to  find  anything  In 
the  record  showing  where  he  llTed,  or  that 
he  erer  knew  the  prosecutrix.  Under  tbe 
facts  disclosed  in  the  record,  the  testimony 
was  properly  excluded.  Masters  t.  Mardi, 
19  Neb.  458.  27  N.  W.  Rep.  438. 

2.  It  is  Insisted  that  the  court  erred  In  n- 
cludlntf  the  testimony  of  Mrs.  Granger  touch- 
ing the  reason  why  aae  Taylor,  who  was 
working  at  Gnrnger^s,  and  who  defendant 
claimed  was  inUmate  with  prosecutrix,  had 
left  her  x^aoe.  These  questions  do  not  indi- 
cate to  ^rttat  time  tiiey  rented,  nor  do  we 
tUnk  Uiat  flight,  tat  such  a  case,  la  any  erl- 
denoe  of  guilt  Efopklns  ▼.  Mathlas,  66  fowa, 
83S,  28  N.  W.  Bep.  782. 

8.  Brror  la  also  assigned  on  the  court's  re- 
fusal to  submit  Bpedal  interrogatories  asked 
by  defendant  to  the  jury.  We  cannot  set 
these  'out  but  each  and  all  of  th^  were 
proiftely  refused.  They  did  not  tOsk  for  uW- 
mate  facts.  Klnne,  PL  Pr.  ft  Forms,  %  6S0, 

4.  We  have  ca>?efully  examined  iSe  instmo- 
tions  asked  and  refused,  and  those  gfven,  and 
dlsooTer  no  error.  We  ttdnk,  also,  that  the 
evidence  fully  sustained  the  verdiot 

Affirmed. 


HOIiUNGSWORTH  t.  SAUNDERS 
COUNTS'. 

(Snpteme  Court  of  Nebraska.  Jan.  18, 1863.) 

DsrSOTITB  BSIDOBB— LlABILITT  09  COOHTr— 
Pkesbstjltios  ov  Claih. 

1.  Where  a  countr  board  negligently  faili 
to  kew  a  public  bridge  in  suitable  repair  so 
u  to  Ds  In  a  safe  condition  for  travel,  and 
damagee  have  been  occasioned  by  reaaon  there- 
of, under  the  act  of  the  legislature  of  1889  the 
county  is  liable  therefor  to  the  person  sustaining 
the  damages,  unless  he  baa  been  guilty  of  con- 
tributory n^gence. 

2.  The  person  sustaining  the  damages  may 
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■maintain  an  origjnal  action  acainat  the  eoantr 

^hose  duty  it  was  to  keep  the  bridge  In  repair. 

He  Is  not  required  to  prwent  his  claims  for 
-damacea  to  the  county  board  for  allowance  or 
T«jecuon,  aince  the  proTidona  of  aection  37.  c. 

tS,  Comp,  St.  1888,  do  not  apply  to  demauda 
•mnafng  npon  torta. 

(Syllabua  by  the  Court) 

Error  to  district  ooart,  SaunOen  comitr; 
•UarBlMUl,  Judge. 

Action  by  \^lUiam  F.  HoUlogswortti  against 
the  county  of  Baundos  to  recover  damages 
'  su^ained  by  reason  of  a  d^ectlve  bridge.  A 
-demurrer  to  the  petition  was  sustained,  and 
jplalntiff  brings  error.  Reversed. 

Geo.  I.  Wright,  for  plainttfT  In  error.  B. 
P.  Hlnes  and  G.  W.  EHmpson,  for  defendant 
to  error. 

KOBVAL.  J.  Hits  actlim  was  brought  by 
"plaintiff  In  error  against  tbe  oounty,  lUleging 
la  his  petition:  "First.  That  the  defendant 
Is  a  county  duly  organized  under  and  by 
▼Irttte  of  the  laws  of  the  state  of  Nebraska, 
:and  is  not  under  township  organlaatton. 
■8etx>nd.  That  on,  and  for  some  time  prior 
to,  the  lAth  day  of  August,  1889,  a  certain 
'bridge  on  and  belonging  to,  and  forming 
■a  part  of,  the  public  road  which  lies  and 
vans  north  and  south  betwe^  sections  82 
and  33.  In  township  14,  range  8,  hi  Wahoo 
Vrechict  In  said  county  of  Baundem  and  state 
■of  lifebraalui,  which  road  was  a  pubUo  road 
■and  highway,  and  was  much  traveled  and 
msed  by  the  dtlEOis  of  said  county  and  by  the 
{lubUo  generally,  was  out  of  repah*,  and  dan- 
gerous to  the  pid)Uo  travel,  and  one  of  the 
main  posts  which  supported  the  bridge  was 
gone  from  under  It,  and  the  approach  to  the 
bridge  from  the  north  side  thereof  had  l»en 
washed  away  In  such  manner  as  to  become 
and  be  in  a  dangerous  condition,  and,  that  at 
^e  said  thne  the  said  condition  of  the 
said  approach  was  covered  up  by  pkmks  so 
as  not  to  be  observable  to  a  person  traveling 
In  a  wngon;  and  thit  the  said  bridge  was  at 
«aid  time,  and  for  some  prior  thereto  hod 
1>een,  dangerous  to  pass  over  with  ordinary 
loads  or  travel,— of  all  at  which  the  defendant 
bad  dm  notice.  Third.  That  on  the  15th  day 
of  August,  18S9,  and  for  some  time  prior 
thereto,  said  bridge  was  allowed  to  be  and 
■remain  exposed  to  public  travel,  without 
guards  or  notice  to  prevent  the  public  from 
passing  or  traveling  over  the  same.  Fourth. 
Tliat  during  the  afternoon  of  the  15th  day  of 
August,  1SS9,  mis  plaintiff  With  bis  sold  team 
of  horses,  attached  to  a  lumber  wagon  loaded 
with  Of  budiels  of  oats  therein,  was  passing? 
nlong  the  said  public  road  from  the  south 
^Ing  north,  and  the  plaintiff  drove  his  team 
upon  the  said  bridge.  Intending  to  cross  the 
same;  but  while  lawfully  traveUt^  on  said 
road  and  bridge,  and  accidentally  and  with- 
out fault  on  his  part,  because  of  the  said  post 
being  gone  from  under  the  said  bridge  and 
the  condition  of  said  bridge,  this  plaintiff, 
bis  team,  harness,  wag^n,  and  oats  were 


pcedsltatsd  from  tlio  onld  'Mdge  to  ibe 
ground  and  water  unOer  the  said  bridge. 
Fifth.  That  by  reascm  of  the  premlaee  the 
tfalntUt  was  danwged  ln  the  mm  of  f400  to 
the  horses,  wagon,  tuimm,  and  oate.  Sixth. 
That  this  plaintiff  was  not  fandliar  with  said 
road;  he  not  having  paaaed  vfnr  It  for  many 
months  preoedlng  the  time  of  the  lajary 
complained  of  herdn.  Seventh.  ^Hmt  the  de- 
fendant had  the  means  of  knowledge  of  the 
condition  of  tiie  sold  bridge  at  the  said  time, 
and  had  tailed. to  repair  the'aame,  after  hav- 
ing had  a  reasonable  time  to  do  so;  and  that 
the  damage  to  plalntlfTs  properQr  was 
caused  by  the  said  bridge  not  being  In  suffi- 
cient repair,  the  said  bridge  being  ooe  which 
the  sold  defoodant  was  liable  to  keep  In  re- 
palr.  Wherefore  the  plaintiff  prays  tor  Judg- 
ment for  f400,  and  Costs."  The  diatrtot  court 
sustained  a  geneml  demurrer  to  the  petition, 
and  dismissed  the  action. 

In  Woods  V.  Ocrffax  Oo.,  10  Neb.  608,  7  N. 
W.  Rep.  209,  It  waa  decided  that  neither  at 
commcm  law,  nor  under  the  statutes  of  tUs 
state  «a  then  ejlstlng,  was  a  county  liable 
for  damages  <iecasloned  the  negUgcaice  of 
the  county  board  In  falling  to  keep  a  public 
bridge  hi  suitable  repair  and  safe  oondltlmi 
for  traveL  It  Is  perfectly  plain  that  a  oounty 
Is  not  liable  for  the  acts  or  negligence  of  Its 
officers  unless  made  so  by  legislative  enact- 
ment. The  question,  therefore,  presented  by 
the  record  before  us,  Is,  whether  or  not,  un- 
der the  statute  in  force  at  the  thne  of  the 
Injury  ctHnpIained  of,  a  county  Is  liable  for 
damages  sostfldned  by  an  Individual  In  conae- 
qnenoe  of  Ita  fallnre  to  keep  In  safe  repair 
a  pubttc  bridge,  ^ne  l^tlslature  of  1^  en- 
acted a  law  -WbifA  took  effect  'July  1,  1880. 
entitled  "An  act  relating  to  highways  and 
bridges,  and  liabilities  of  counties  for  not 
keeling  the  same  In  repair."  Laws  1889,  a 
T;  Comp.  St.  1881,  p.  733.  By  section  4  of 
said  act  It  la  provided  tliat  "If  epedal  damage 
happens  to  any  person,  his  team,  carriage,  or 
other  property,  by  means  of  lnsuffl<dency  or 
want  of  repairs  of  a  highway  or  bridge  which 
the  county  or  coonttea  ore  UaUe  to  t^ep  tn 
repair,  the  penHm  siiBtalnlng  Ihe  damage  may 
recover  In  a  cose  agataM  the  coOn^,  and,  If 
damages  accrue  in  consequence  of  the  Insuffi- 
ciency or  want  of  repair  of  a  road  or  bridge 
erected  and  maintained  1^  two  or  more  couo- 
tlea,  the  action  can  be  broagfat  against  all  of 
the  counties  Uable  for  the  repairs  of  the  same, 
and  damages  and  costs  sluUI  be  paid  by  the 
counties  In  proportion  ns  they  are  Itaible  for 
the  Kftairs:  provided,  however,  that  such  ao- 
tten  is  commenced  within  thlr^  <30)  days  of 
the  time  of  said  injury  or  da'mages  ocourring.*' 
The  language  em^yed  by  the  legislature  in 
the  aectlmi  quoted  Is  clear  and  explicit,  and 
leaves  no  room  for  judicial  Interpretation 
It  is  <^twr  that  in  case  a  oounty  board  negli- 
gently falls  to  -keep  a  hi^way  or  put^c  bridge 
in  sultatfle  repair  so  as  to  be  In  a  sate  condi- 
tion for  travel  and  damages  have  beea  oooor 
Bloned  by  roRSoa  thereof,  the  county  Is  Uahki 
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tterefav,  at  tte  ratt  «<  tt«  pactr  Ibjnrea.  nn- 
ItM  tte  plalntUt  ftM  been  giMy  cf  eontribo- 

It  WHS  ftuflr  «ged  tbat  tfte  demurrer  wan 
iliMf&lIy  smtaliwd  for  the  kobod  tliat  tin 
pliliitur  failed  to  pscmut  to  the  oenaAj  feoard 
a  claim  for  daaiaeea  The  otxmty  attorney 
cntends  that  tbe  dbrOrtct  court  has  not  orlg- 
feial  Jaiiaffpttoa  o«  a  ease  IBte  tMa»  but  that 
flaintifl  riboidd  have  presented  hla  claim  for 
tiiwirrn  to  the  board  of  county  commission- 
ers for  ttieir  aUowanoe  or  rejection,  under 
secUon  37,  c.  18,  Coa>i>.  8t  1889,  which  pro- 
vUea  that  "before  any  claim  against  a  coun- 
ty la  aodSted  and  aBoweA,  the  claimant  or 
Ha  agent  diall  vertfy  the  same  1^  his  aAda- 
rtt,  stating  that  the  serecal  Iteras  fliereln 
aeationed  are  Just  and  troe,  and  the  serrlces 
duffged  therein,  or  srticlea  fomlBhed,  as  the 
ease  may  be,  were  readered  or  furnished  as 
thentn  diaiged.  and  that  the  amount  claimed 
b  dM  aad  nnptld,  after  aUowtng  Just  credits. 
An  dalms  against  a  oomtty  must  be  filed  with 
tte  ooanty  tket^i  and  when  the  t^im  of  aay 
penaa  against  a  c<nnrty  Is  disallowed,  tai 
whole  or  hi' port,  by  the  oounty  board,  such 
yecaoa  may  appeal  fVom  the  deelakm  of  the 
boenl  to  the  district  court  of  the  same  coun- 
ty, 1^  eaiubig  a  written  noCloe  to  be  eerred 
the  ooontT  detfe  wltlila  twenty  days  after 
Making  eneh  declskm.  and  exeentlng  a  bond 
to  macSi  county  wltti  sufficient  security,  to  be 
approTed  by  tbe  county  clerk,  conditioned 
for  the  fnlthful  prosecution  of  such  appeal, 
and  die  paymMit  of  all  costs  that  shall  be 
adjadiged  against  the  appelant  Upon  the 
dlaallowance  of  anj  ckOm  It  ah&U  be  the  duty 
of  the  county  derk  to  notify  the  claimant, 
Ua  agent  or  attorney,  In  writing,  of  the  fact, 
within  Ave  days  after  socta  (Hsallowanee.  No- 
tice mailed  within  said  tkne  wlfl  be  deemed 
snlBdewt"  This  secttcn  has  been  fteqnratly 
eonridered  by  tMa  court,  and  la  an  wbrolceB 
Bae  of  dedatons  It  has  been  held  suDstan- 
tUlr  that  an  orlglBal  sirit  ota  an  account  or 
claim  agatiKt;  a  county  cannot  be  maintained, 
hot  that  tbe  rsmedy  by  appeal  firam  the  de- 
eferion  ol  ttie  county  boerd  is  exctaalTe. 
Brown  y.  Otoe  Oo.,  6  Neb.  111?  Ottrh  t.  Day- 
tan.  Id.  192;  State  t.  Bolfftlo  Co.,  Id.  4S4; 
Dixon  Co.  T.  Barnes,  U  ^eb.  2»*,  13  N.  W. 
Rep.  S23;  Blcfaardson  Oo.  Hafl.  24  Neb.  S3B. 
M#  N.  W.  Bep.  608;  Id.,  28  Neb.  810,  45^  N. 
W.  Bep.  B8.  These  cases  aw  to  tbe  effect 
tlwt  the  Btanote  awUes  to  claims  or  detnaiKis 
aiWMK  npoQ  eontrseta  They  do  not  sustain 
&e  doettliie  contended  for  by  the  county  at- 
•wney^— that  uBllqttldated  demands  gainst 
eounties  for  damages  oiMng,  as  in  this  case, 
from  a  tnrk,  most  be  preaented  to  the  board 
tor  Its  anilfi  and  attewanofr  under  the  pn>- 
TWmB  of  aidd  section  87.  True,  It  la  atated 
hi  the  opUoB,  In  Rlchardaen  Co.  t.  Hull,  M 
Vaht  m,  88  N.  W.  Bep.  008;  that  nh»  hm- 
gaag»  ot  eMhee  atatale  seems  sufflcientr  to 
eonfer  fte>power  «■  the  county  board  to  hear 
and  determlbe  tke  etadm  or  demanu  of  a  eSM- 
taen  against  the  county,  at  whatever  natmi 
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imder  eonlzaet  or  bf  tart"  l%at  waa  not  a 
suit  for  damages,  but  one  to  recover  from  the 
county  moneys  which  had  been  paid  by  Hull 
as  taxes  upon  lands  owned  by  bte  whftdi  was 
not  subject  to  taxation.  The  amotmt  of  his 
claim  was  liquidated.  It  Is  obvious  that  the 
above  quotation  from  the  opinion  already 
mentioned  is  merely  obiter  dicta.  This  being 
an  action  for  unliquidated  damages  does  not 
fall  wtthtn  the  pnrvlew  of  said  section  37; 
therefore  tt  was  not  Imnspensable  to  the  right 
erf  the  plaintiff  to  mattrtatn  his  suit  that  he 
diould  have  presented  his  claim  to  the  county- 
board.  Nance  v.  Falls  City,  16  Neb.  85,  20  N. 
W.  Rep.  109;  Village  of  Ponca  v.  Crawford, 
IS  Neb.  555,  26  N.  W.  Bep.  S65.  The  Falls 
City  Case  was  an  action  brought  in  the  dis- 
trict court  by  the  administrator  of  George  L. 
Vance  to  recover  damages  from  the  city  for 
negligently  causing  the  death  of  his  intestate. 
The  law  relating  to  cities  of  the  second  class 
contained  a  provision  to  the  effect  Ihat  ail 
claims  must  be  presented  to  the  city  council 
for  allowance  or  rejection,  to  entitle  a  person 
to  recover  costs.  It  was  decided  that  the 
word  "dalm'*  refers  only  to  claims  arising 
upon  contract,  and  not  upon  torta  'luis  de- 
cision was  followed  with  approval  In  the  lat- 
er ease  of  Village  of  Ponca  v.  Crawford,  su- 
pra. Again,  we  conclude  that  the  statute  of 
1889  which  Imposed  a  liabUtty  upon  cotmtles 
for  damages  resulting  from  the  failure  to 
keep  roads  and  bridges  In  repair  autiiortzed 
the  brhigtng  an  ori^nal  suit  In  any  oourt  of 
competent  jurisdiction  to  recover  such  dam- 
ages. It  wUl  be  noticed  that  section  4  of  the 
act  provides  that  "the  person  sustaining  the 
damage  may  recover  In  a  case  against  tba 
county;"  and,  farther,  the  action  can  be 
brou^t  against  all  of  the  oountleH,  etc.  It 
also  requires  that  the  action  iAiajl  be  brought 
within  30  days  after  the  Intoty  or  damago 
occurs.  It  Is  plain  to  be  seen  that  tbe  legis- 
hrilnie  contemplated  the  brlnghig  of  a  suit  In 
a  court  of  law,  and  that  the  person  ms-' 
tattling  damages  should  not  be  required 
to  present  his  claim  to  the  county  board. 
We  are  forced  to  the  oonelnHon  that  the  pe- 
tition states  a  catise  of  exstion,  and  tiiat  the 
oomt  below  erred  In  sustaining  the  demurrer 
tliereto  end  tismlsslng  ^e  acttoo.  The  judg- 
ment of  the  district  court  Is  reversed,  and  the 
cause  remanded  for  further  proceedings  In 
aeeotidcuiee  wHh  the  law. 
The  other  judges  coneor. 


OERBEB  V.  TONES  et  al. 
(Supreme  Court  of  Nebraska.  Jan.  IS;  1883.) 
AcconxTiNO  BarwBBK  PAaTvaBl. 

1.  tTpon  the  main  Issues  in  the  pleadings, 
the  ftodiDgv  and  judgment  are  sastalned  by  tne 
evidence. 

2.  There  is  es  cmw  of  eempwtation  la  ft- 
Tor  of  the  plaintUt  of  th»  mm  of  t03,  to  be 
deducted  from  the  decree. 

3.  No  account  is  taken  ta  the  decree  of  the 
value  of  the  prooerty  conveved  by  Coatee  to 
tlw  plaintiff,  which  Is  claimea  by  tbe  defendant 
te  be  of  the  value  of  $8,000,  and  admitted  by 
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th*  ^alntUr  to  be  oC  the  nloe  of  $2;000.  EM. 
that  the  plaintiff,  within  SO  dajB,  may  rec(Hi- 
rer  the  propertr,  or,  In  case  of  faiinre  to  do  so. 
a  reference  will  be  ordered  to  ascertain  the 
▼aloe,  and  report  the  same  to  the  court,  and 
BDon  the  approral  of  the  xepoit  final  Jvdgment 
will  be  entered  In  this  court. 
(BrDabiu  by  the  Oomt) 

Appeal  from  district  court.  Box  Butte 
conzt^;  Klnkaid,  Jud|£e. 

Action  by  Samuel  B.  Geriitf  against  VI.  A. 
Goatea  and  B.  F.  J<hu8  to  dlaoolTe  the  part- 
nership  existlnc  between  them,  and  Cor  Jndff> 
ment  for  the  amount  found  due  from  defend- 
ants on  an  accounting.  From  a  judgment 
for  plaintiff,  defendants  i^^peaL  ModUled. 

O.  M.  Lambertson,  A.  L.  Field.  O.  W.  Gil- 
man.  and  W.  H.  Westover,  for  appelianta. 
Thomas  Damall.  James  H.  Daniikln,  and 
John  P.  Amott,  tor  appellee. 

SCAXWBLL,  a  J.  On  or  ftbont  the  l«t 
day  of  May,  1S87,  tlie  plaintiff  entered  Into 
an  asreement  In  iiTltlnc  with  the  defendants 
to  form  a  partnersh^t  to  engage  In  the  bus- 
iness of  banUns,  of  wblcb  Samuel  B.  Gerber 
was  to  be  president;  B.  A.  Coates,  Goahler; 
and  B.  F.  Jonea,  asatotant  caahler.  The  plain- 
tiff was  to  furnish  (3.800  as  present  capital, 
and  die  ' name  of  the  bank  waa  to  be  the 
Fanners'  &  Trader^  Bank  of  Hemlngford, 
Box  Butte  county,  Neb.  The  defendants 
were  to  transact  the  bujdness  of  the  institu- 
tion, and  fnmldi  the  building,  ftee  of  rent, 
and  the  profits  and  losses  were  to  be  equally 
dlTlded  betweoi  the  plaintiff  and  the  defend- 
ants. The  agreement  was-  to  remain  in 
force  for  the  period  of  two  years.  That  the 
defendants  exercised  control  of  the  bualneoa 
from  the  1st  day  of  May,  1887,  to  the  22d  day 
of  S^bmary,  1888.  That,  according  to  his 
agreement,  plaintiff  paid  to  tbB  copartner- 
ship, at  the  commenceuient  of  the  business, 
98.800,  and  subsequently,  betweon  the  4th 
dsy  of  June,  1887,  and  Uie  4th  day  of  Feb- 
ruary f<dlowing,  paid  to  tibe  copartnersh^  the 
further  sum  of  $6,143.67.  Tbat  the  defend- 
ants paid  no  mcmey  Into  tiie  bnsbuss.  That 
the  defendants,  from  time  to  time,  withdrew 
from  the  bualneas,  and  applied  to  their  own 
use,  large  sums  of  mon^,  greatly  in  excess 
of  what  th^  were  entitled  to  reoelTe  under 
the  aipreement,  the  total  amount  of  which  is 
the  sum  of  $8,643.67.  That  the  plaintiff  dla- 
cerered  this  tact  about  the  22d  of  February, 
1888,  and  demanded  from  the  defendants  the 
payment  of  said  sum  of  98,643.67,  which  they 
refused  to  pay.  The  plaintiff  prays  that 
the  defendants  be  enjoined  from  Inter- 
fbrbig  or  Intermeddling  with  the  business 
and  property  of  the  copartnership,  and 
be  enjoined  from  disposing  of  any  of 
their  properties  and  effects,  until  tlie 
further  order  of  the  court;  that  the  co- 
partnership be  dissolved,  and  that  an  account 
may  be  takm  of  the  moneys  rec^red  by  the 
plaintiff  and  the  defendants  during  the  ex- 
totence  of  Iba  copartnership,  and  that  the 


plaintiff  may  bare  judgment  agalnat  tbe 
defendants,  and  each  of  them,  tor  the  aoMHmt 
found  due  him  from  them,  and  f6r  aodk  oth&c 
relief  as  in  equity  he  is  enfltted  tou  The  de- 
fendant B.  F.  JMies,  for  answer:  0-)  Admits 
Ibe  formation  of  the  partnership.  (2)  Denies 
eadt  and  every  other  allegation  contained  In 
the  petttton.  (3)  Alleges  that  oa  the  6th  day 
of  November,  1887,  sold  partnership  ceased, 
by  mutual  agreement  and  oomenti  Ibe  said 
B.  F.  Jones  retUlng  from  the  firm.  Tbat  at 
said  last-mentioned  date  a  full  settlement 
was  had  of  the  partnership  affairs,  and  the 
said  Jones  released  from  further  llaMUty. 
(4H  That  ainoe  Ida  retirement  the  business  has 
been  conducted  by  the  plaintiff  and  the  de- 
fendant Goatea  in  a  very  careless  and  negli- 
gent nuumerr-BO  much  so  that  the  money 
and  othw  assets  of  fba  copartner«hlp  might 
have  been  lost,  abstracted,  or  atditn.  That 
the  plaintiff  has  withdrawn,  at  various  times, 
large  sums  of  money,  for  whl(^  be  has  not  a» 
counted.  Wherefore,  he  prays  the  dlsml«Bal 
of  the  action.  The  reply  to  this  answer  is. 
In  ^lect,  a  gmerol  doiiaL  The  defendant 
Coates,  In  his  amended  anaweri  admits  the 
formation  of  the  partnership,  but  denies  each 
and  every  other  allegation  oontained  In  the 
petition.  Aneges  that  an  accounting  and  set- 
tlement of  partneidilp  affairs  was  had  on  the 
Sth  day  of  November,  1887.  That  ttte  plain- 
tiff. Samuel  B.  Gerber,  bad  access  to  and  con- 
trol of  the  partnership  business  after  the  Sth 
day  of  May,  1887,  and  took  ezcludve  posses- 
slim  of  the  same  atter  the  1st  day  of  Feb- 
ruary, 1SB8.  That  the  plaintiff  impropriated 
large  sums  of  money,  from  time  to  time,  to 
his  own  use,  out  of  the  partnonhip  assets. 
That  the  budness  of  the  firm  was  conducted 
in  a  very  cardess  and  n^igent  manner  aft- 
er plaintiff  took  esciuslve  poftsesstim  of  the 
same,  so  that  the  money  of  the  copartnership 
oould  have  been  abstracted  or  taken  I9'  olber 
jtersons.  That  on  or  about. the  2d  day  of 
April,  1888,  be  (Coates)  was  Induced  by  the 
plaintiff  and  Us  attorneys,  by  the  use  of  un- 
due Influence,  to  convey  to  sold  Gerbw  cer^ 
tain  pieces  and  parcels  of  land,  ct  ttae  value 
of  98,08a6a  to  be  held  In  trust  untU  the  set- 
tlement of  partnership  accounts  In  controvov 
ty.  That  said  Samuel  B.  Gerber  haa  disposed 
t£  the  same,  or  part  thereof,  for  his  own  use 
and  benefit  Tbat  all  of  the  above-described 
property  was  conveyed  without  any  craislder- 
atlou  whatever.  The  defraidant  therefwe 
prays  tbat  the  said  Samuel  B.  Gober  be  en- 
Joined  from  disposing  of  the  above-described 
property,  and  that  the  same  be  reotmveyed 
to  him,  the  said  defudant,  or,  in  Uen  thereof, 
that  Oils  defendant  zecorer  Judgm^  against 
the  plaintiff  for  the  value  of  said  pK^erty.  In 
the  sum  of  98,030.60^  and  muSi  oUier  relief  as 
in  equity  and  justice  be  may  be  entitled  to. 
For  a  reidy  to  the  answer  <tf  the  defendant, 
Coates,  (plaintiff)  denies  that  upon  the  6th 
day  of  November,  or  at  any  other  time,  an 
accounting  and  settlement  was  bad  of  part- 
nership affaira.  (2)  Denies  tiutt  he  had  ac- 
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ten  to  or  control  orer  ttta  partnership  Inutf- 
aem  between  May  6,  1887,  and  the  22d  of 
Febiuaiy,  1S88.  (S)  Doiles  that  any  nndne 
fnfiiunce  was  used  by  the  plalntUF  or  bis  at- 
tomeys  to  induce  tbe  defendant  Coatee  to 
oonTey  the  land  therein  described  to  tbe 
plalntlfl,  but  avers  the  fact  to  be  that  said 
lands  were  conreyed  to  him,  In  trust,  pending 
tbe  settlement  of  the  bank  dllScnl^,  and  that 
•aid  prtyp&rty  was.  by  ajpvement,  to  be  ap- 
plied to  reUnboTse  the  plalntlfl  for  tbe  loss 
sustained  by  the  shortage  in  raid  bank,  occa- 
sioned by  the  fftnlt,  ne^genoe,  and  mto- 
s^^Ucatlon  of  the  funds  of  said  bank,  ail  of 
wbkA  was  the  pn^erty  of  the  plaintiff.  \jj 
the  defendants,  Coatea  and  Jones,  so  far  as 
said  property  might  go  to  accomplish  the  pur- 
pose of  liquidating  the  loss  and  damage  sus- 
tained by  the  plaintiff  thereby.  Denies  that 
the  property  so  as  aforesaid  conveyed  by  the 
def^idant  Costes  was  of  the  Talne  allied  In 
the  answer,  or  ot  any  greater  valtw  Uian  $2,- 
000. 

On  tiie  trial  of  the  cause  the  court  found  as 
ff^ws:  "(1)  That  plaintiff  and  defendants 
cnttt^  into  the  agreement  as  alleged  in  said 
petition.  That  plaintiff  furnished  for  the  use 
of  said  coportuerBhlp  from  the  Ist  day  of 
May.  1887,  to  the  22d  day  of  Februaiy,  1888, 
tbe  sum  at  $18,087.  to  be  used  In  said  bank- 
ing business  by  said  copartner^p.  That 
plaintiff  withdrew  from  said  copartnendilp, 
for  his  own  use,  the  sum  of  $3,700,  and  no 
ntofe.  Tti&  court  further  finds  that  by 
the  terms  of  said  agreement  the  defendants 
Jointly  and  severally  agreed  to  conduct,  man- 
age, and  control  the  bustaieas  <Ht  said  copart- 
neraUp,  and  account  to  the  plaintiff  for  the 
money  contributed  by  him  to  the  said  copart- 
nership. (3)  The  court  further  finds  that  the 
defendanto,  nor  either  of  them,  never  contrib- 
uted any  money  or  property  to  the  copartner- 
ship. (4)  T^e  court  further  finds  that  nnder 
and  by  virtue  of  said  agreement,  and  the 
evidence,  plaintiff  was  under  no  obliga- 
tion to  participate  In  the  management  or 
control  of  said  copartnersh^  in  any  manner; 
and  the  court  further  finds  that  the  plaintiff 
did  not,  in  fact,  participate  In  the  manage- 
ment or  control  of  said  copartnership  business 
from  May  l.  1S87,  untU  the  22d  of  February, 
188a  (B)  The  court  further  finds  that  there 
was  no  dSsolntioo  of  said  copartnership  on 
Kovember  5,  1887,  as  alleged  in  the  answers 
of  defendants,  and,  further,  that  there  was 
no  accounting  had  on  said  Gth  day  of  Novem- 
ber, 1887,  nor  at  any  other  time,  but  that  said 
copartnership  still  existed,  without  any  ac- 
comitlnA  from  the  Ist  day  of  May,  1887, 
until  the  22d  day  of  February,  1888.  (&) 
Tbe  court  therefore  finds  there  Is  due 
plaintiff  from  defendants,  and  each  of  them, 
tbe  sum  of  $9,750.  It  Is  ttierefore  considered 
by  tbe  court  that  the  partnership  heretofore 
existing  between  Samuel  B.  Oerber,  the  plain- 
tiff, and  £.  A.  Coatea  and  B.  F.  Jones,  de- 
tendanta,  be,  and  Is  hereby,  dissolved,  and 
that  the  plaintiff  recover  of  and  against  the 


defendants,  and  eacb  of  ttiem,  jolnfly  and 
severally,  the  sum  of  $9,750,  and  oosti  ot  this 

action,  taxed  at  $  J" 

Tb»  principal  matters  involved  in  the  case 
are  upon  disputed  qoestloiis  of  fact  The 
testimony  tends  to  show  ttiat  the  defendants 
conducted  the  bank  in  a  very  careless  and  in- 
efficient manner,  and  that  they  used  consider* 
able  sums  of  mon^  In  the  paymoit  of  their 
own  debts.  There  Is  no  doubt  the  very  large 
shortage  in  the  case  was  due  to  this  appro> 
prlation,  or  their  neglect  or  wrong,  'the  find- 
ings of  the  court,  therefore,  will  not  be  dls* 
tnrbed.  Thet^  are  some  errora  in  the  decree, 
which  we  will  now  proceed  to  point  out  and 
correct 

1.  The  court  finds  that  the  plaintiff  put  Into 
the  firm  $13,037,  and  drew  out  13.700,  wblcfll 
deducted  from  the  sum  first  named  leaves 
$9,837,  Instead  of  $9,750.  The  Judgment, 
therefore,  will  be  modified  as  above  Indicat- 
ed. 

2.  The  defendant  Ooates  conveyed  to  the 
plaintiff  a  considerable  amount  of  property, 
claimed  by  Ooates  to  be  of  the  value  of  over 
$8,000,  and  by  the  plaintiff  admitted  to  be  of 
the  value  of  $2,000.  We  find  no  value  affixed 
to  this  property,  or  deduction  made  therefor. 
This  property  must  be  recwTeyed,  or  a  de- 
duction made  for  the  Talne  thereot  This 
value  the  parties  may  agree  i^on,  If  able  to 
do  so,  or  the  court  will  refer  the  matter  to  as- 
certain the  value. 

Tbe  Judgment  of  the  court  below  la  there- 
fore modified  in  respect  to  these  matters, 
and  In  regard  to  all  ottier  matters  Is  affirmed. 
The  plaintiff  may  reconvey  the  property  to 
Ooates  within  SO  days,  or,  In  case  he  faSJa  to 

do  BO,  the  cause  will  be  referred  to  , 

to  take  tesUmcoiy  and  find  the  value  of  the 
property  conveyed,  imd,  upon  the  approval 
of  his  report,  final  Judgment  will  be  entered 
In  this  court  Jud^ent  accordhij^.  T3ie 
other  Judges  omcnr. 


CITT  OF  OMAHA  v.  HANSEN. 

(Supreme  Court  of  Nebraska.  Jan.  18,  1893.) 

Ehihskt  D0111.1S— Cokpbnutios  — Blbhssts  or 
Damaob. 

1.  Where  rented  property  Is  injured  by  a 
public  improvement  it  la  proper,  on  an  inquiry 
of  the  damages,  to  inquire  to  what  extent,  a 
any,  the  improvement  will  affect  the  rental 
value.  This  is  merely  an  element  of  damage 
for  the  jury  to  consider,  keeping  in  view  the  fact 
that  tbe  measure  of  damages  Is  the  difference 
between  tiie  value  of  the  property  immediately 
before  and  immediately  after  the  dmstmctlon 
of  the  same,  and  disregarding  public  henefits. 

2.  Instructions,  taken  as  a  whole,  state  the 
law  correctly. 

(Syllabus  by  the  Oonit) 

Error  to  district  court,  Doaglas  county; 
Doane,  Judge. 

Action  by  Marie  Hansen  against  the  dty  of 
Omaha  to  recover  damages  caused  to  plain- 
tiff's real  estate  by  the  erection  of  a  vladuet. 
Judgment  tor  plalntlfl,  I>ef«idant  brings  ei^ 
ror.  Afibmed. 
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A.  T.  P(vplet<m  and  Jotm  U  Webster,  for 
j'w1'*Wf  In  errar.  Hall,  McOoDocb  &  BngUah, 

for  defendant  tn  error. 

MAXWBI4L,  a  J.  The  defendant  b  the 
owner  of  the  lot  on  the  soatbeast  comer  of 
Jonea  and  EleTenth  streets  in  the  dt?  of 
Omaha,  on  which,  at  the  time  of  the  trial, 
■  be  had  three  buildlngB,— one  being  a  two- 
story  briek  on  Eleventh  street,  one  a  two- 
story  frame  fronting  on  Bleventh  street,  and 
a  cottage  on  the  back  part  of  the  lot  The 
plaintiff  coTiBtructed  a  Tladuct  on  Eleventh 
street  over  the  railway  tracks,  which  extends 
past  the  defmdant's  lot,  being  at  that  point 
more  than  30  feet  above  the  surface  of  the 
lot  The  Tiadnct  extends  along  Elerenth 
■treet  from  the  south  line  of  Jackson  street  to 
near  Mastm  street,  being  about  1,000  feet  In 
length.  TbiB  la  an  appeal  from  the  award  of 
damngeo.  On  the  trial  of  the  cause  la  the 
district  oourt  the  Jury  returned  a  verdict  In 
toYor  ot  Hansel  for  the  aom  of  $2,300,  up- 
on which  Judgment  was  rendered. 

The  dtr  relies  upon  three  errors  to  secure  a 
reversal  ot  the  case.  These  will  be  noticed  In 
tbdr  order:  Flrat  That  the  court  erred  In 
permitting  the  witness  M.  R.  Rladon  to  be 
asked  the  following  question:  "Question. 
What,  in  7oar  <^ifailon.  Is  the  effect  of  loss  of 
rental  value  ot  the  property  caused  by  the 
buUdiiig  of  the  viaduct,  taking  into  coneld- 
eratLon  the  various  damages  that  you  have 
stated  as  eoused  by  the  viaduct?"  to  which 
be  answered  aa  follows:  "Answer.  That  is 
a  difficult  Question  tot  me  to  answer,  for  the 
reason  I  cannot  determine  whether  I  could 
tent  it  at  all  or  not  I  sbovld  think  it  would 
depreciate  It  from  50%  any  way.  You  might 
not  t>e  able  to  rent  It  all;  I  haven't  any 
means  of  determining  that"  ^Die  objection  Is 
to  the  flrat  part  of  the  question,  bnt  it  will  be 
seen  that  the  witness  was  unable  to  answer, 
and  therefore  no  Injury  resulted.  The  ques- 
tion, however,  would  seem  to  be  proper. 
While  it  la  true  that  the  measure  of  damages 
is  the  difference  In  value  of  the  property  with 
the  Improvement  and  without  It,  excluding 
geneml  benefits,  yet  tJie  value  is  to  be  ascer- 
tained from  considering  all  the  uses  to  which 
the  property  may  be  applied,  and  the  rental 
v.ilne  Is  (me  Item  that  may  or  may  not  Influ- 
Mice  the  Jury.  It  la  true,  property  has  a  val- 
ue In  most  cases,  even  If  it  cimiot  be  rented. 
This  property,  bowever,  In  all  probability  can 
be  rented,  and  It  was  proper  to  Inquire  If  the 
Btmctnre  In  question  dlmlntsbed  the  rental 
value  thereof.  The  objection,  therefore.  Is 
overruled.  Second.  The  second  objection  Is 
to  the  testimony  of  William  Fltcfa,  on  the 
ground  that  he  Las  not  Aown  Umsdf  com- 
petent to  answer  the  question.  It  Is  sufficient 
answer  to  say  that  the  attorney  W  mistaken 
when  he  makes  the  statement,  as  It  does  ap- 
pear that  he  had  a  sufficient  knowledge  of  the 
valoft  of  real  estate  to  testify  in  ttie  case. 
The  objeetlon  is  therefore  overruled.  The 
third  assignment  is  error  In  glvL^c  paragraplis 


1,  2.  3,  4.  5»  and  0  of  tb«  instnietlons,  which 
are  as  follows:  "(1)  The  Jury  are  Instructed 
that  the  fact  that  other  persons  having  pn^ 
erty  in  the  vldnlty  of  the  viaduct  have  waived 
claUa  oi  damages  for  its  construction  Is  not 
material  to  the  question  of  plaintiff's  damag- 
es, and  diould  not  be  considered  by  them  In 
tUfl  ease.  (2)  The  Jury  are  instructed  that  tai 
conrtdering  the  question  of  damages  they 
may  conrider  any  consequential  damages 
caused  by  Uie  oonstructlon  of  tba  -viaduct  to 
the  property  of  the  plaintiff.  [Sfodifled  by 
Inserting  after  the  word  "caused,"  in  Hm  2d 
line,  the  word  "directly."]  (3)  The  Jury  are 
instrocted  that  the  general  Increase  of  travel 
upon  the  nth  street  viaduct,  and  on  11th 
street  at  each  end  of  the  viaduct,  ctwmion  to 
all  that  street,  caused  by  the  erection  of  the 
viaduct.  If  they  find  It  to  exist,  is  not  a  spe- 
cial benefit  to,  nor  could  such  be  deducted 
from  any  damai^  found  to  be  sustained  by, 
plaiutlfl.  (4)  The  Jury  are  tcstmcted  tiiat  If 
tliey  believe  any  witness  is  interested  In  the 
result  of  this  case,  or  is  prejodiced  or  Uased 
hi  respect  thereto,  they  are  at  liberty  to  con- 
sider the  Int^est  prejudloe,  or  biaa  aa  affect 
Ing  the  eredlUUty  and  welfl^t  of  the  witness 
testimony.  (6)  The  Jury  are  instructed  that 
if  they  believe  that  any  witness  has  made 
threats  vrlth  reference  to  plalntUTs  reeov^, 
or  that  plalutiff  should  not  recover  for  dam- 
ages against  the  dty,  they  are  at  liberty  to 
consider  that  fact  as  affecting  such  witness' 
credlMlity.  (6)  The  Jury  are  instructed  that 
in  considering  the  testimony  of  any  witness 
they  are  at  Uberty  to  consider  his  official  posi- 
tion, if  any,  towards  the  dty  of  Omalia.  and 
any  interest  he  may  have^  If  any,  adverse  to 
plaintiff's  recovery."  The  particular  objec- 
tion is  to  the  third.  The  instmction  moat  be 
comidered  with  reference  to  the  testimony 
oa  that  voiaL  That  showed  the  Tiaduct  to 
be  over  30  feet  above  Hans^'s  lot  Just 
what  particular  b^ieflt  he  could  receive  from 
the  Increased  travel  up  near  the  roata  of  his 
houses  does  not  appear.  It  Is  rery  clear  that, 
as  aiwlied  to  the  testimony  in  the  case,  it 
was  not  erroueouB.  It  Is  very  evident  that 
the  verdict  Is  not  excessive,  and  that  there  is 
no  error  In  the  record.  The  Judgment  Is 
therefore  atUimed.  The  other  Judges  concur. 


SHONING  V.  COBURN,  Sheriff. 
(Supreme  Court  of  Nebraska.    Jan.  17. 1S034 

AOTlOJf  as  RlFLBVIM  BOHD— FLBA.UXe — WAITmi 
OP  JUBT  TKIAI. 

1.  Bdd,  that  the  petition  states  a  cause  of 
action,  and  that  the  new  matter  In  the  answer 
was  not  material. 

2.  Where  objection  Is  made  that  the  reo- 
ocd  fails  to  show  that  a  Jury  was  waived,  and 
the  cause  tried  to  the  court,  it  must  appear  that 
the  objection  was  made  aud  orerruled  fn  the 
trial  coort.  It  is  vntavalllDg  if  made  for  ths 
first  time  in  the  sopreme  court 

(Syllabut  by  the  Court) 

Error  to  district  court,  Douj^  coiu^; 
Hopewell,  Judge. 
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Aetton  toy  Wffllain  Cotram,  itxeriff,  against 
John  P.  Shonlng,  on  an  nndoialdng  execnted 
b7  d^codant  In  a  replerln  mlt  Judgment 
tor  plalntUC.  Defendant  biingB  enor.  Af- 
firmed. 

Saunders  &  Macfarland,  for  plaintiff  In 
error.  John  T.  Catbera,  for  defmdaut  tn 

UAXWSLL,  O.  J.  This  aodon  was  bronsfat 
npon  an  nntertaklng  by  the  defoulant  in  er- 
ror against  the  plaintiff  tn  error,  to  recover 
thereon,  and  on  the  trial  of  the  cause  the 
court  rendered  Judgment  In  tavor  of  the  de- 
fmdant  in  error  for  the  amount  claimed. 
There  Is  no  bill  of  exoeptionB,  and  the  cause 
Is  submitted  on  the  pleadlDgs.  It  Is  claimed 
on  behalf  of  the  plaintiff  In  error  that  tbe 
petitioa  foils  to  state  a  canse  of  action— 
First,  because  the  plaintiff's  interest  does  not 
appear  affirmatlTely;  and,  second,  beoanse 
it  does  not  appear  that  a  return  of  tile  prop- 
erty cannot  be  had. 

The  petllSon  la  as  fOBows:  "llie  plaintiff 
oomplalna  of  the  defoutant  for  that  on  the 

 day  of  August,  A.  D.  1888,  Charles  W. 

Mount  commenced  an  action  of  replerln  In 
Justice  Gustavo  Anderson's  court,  a  justice 
of  the  peace  of  Omaha,  In  and  for  Donglaa 
county.  Nebrasica,  against  the  iDalntlff,  as 
sheriff,  and  took  from  plaintiff  on  a  writ  of 
replevin  certain  speclflc  personal  property 
which  the  plaintiff  bad  levied  upon  by  virtue 
of  an  execution  issued  to  bi<n  as  sheriff,  out 
of  ttie  county  court  of  DouglRs  county,  N(>- 
braska,  against  said  Oharles  W.  Mount  (2) 
Ou  the  trial  of  said  cauae  in  said  justiee 

court  on  the  ■  day  of  Augtut,  A.  D.  1888, 

the  Justiee  fetmd  ibat  the  right  of  property 
and  the  rl^  of  poasesslon  was  tn  [this]  plain- 
tiff, and  that  the  value  of  aaid  property  was 
|20(^and  Judgment  was  rmdered  against  said 
Charles  W.  Mount  that  [this]  plabitiff  have  a 
retom  of  said  property,  or  the  value  thereof. 
0)  The  said  Cbailes  W.  Mount  did  not  re> 
turn  said  property,  but  appealed  said  case  to 
the  dtatrtct  court  of  Doug^  comity,  and  did 
make  an  undertaking  to  Hds  ^fnt»f  hi  tbe 
■om  of  (420  on  the  18th  day  of  Auguat,  A.  D. 
1888;  of  whlcb  tbe  following  Is  a  copy:  'BUxtb 
at  NebraAa,  Douglas  county— as.:  The  State 
of  Nebraska,  In  Justice  court  Charles  W. 
Mount  vs.  WnUam  Oobnm,  Sheriff.  Before 
G.  Anderson,  a  Justice  of  the  peace  for  4tfa 
precinct  of  Douglas  county,  Nebradca. 
Whereas,  on  the  13th  day  of  August  1888, 
William  Oobum.  sheriff,  recovered  a  Judg- 
ment against  Charles  W.  Mount  before  Ous- 
tave  Anderson,  a  Justice  of  tbe  peace,  for  tbe 

sum  of  $200  and  costs  of  suit,  taxed  at  $  , 

and  the  said  defendant  Intends  to  appeal 
•aid  cause  to  the  district  court  of  Douglas 
eotmty:  Now,  therefore,  I,  John  P.  Shonlng, 
do  iRomisB  and  undertake  to  the  said  William 
Oobum.  sbetlff,  hi  the  anm  of  $420,  that  the 
nld  Gbaries  W.  Motmt  shall  proaecute  his  ap- 
peal to  effect,  and  without  unneceasat7  de- 
1^  and  that  maid  appellant,  If  Jodgmeut  be 


ad^id^ed  agalnat  Um  on  the  appeal,  will  «*> 
la^  such  Judgment  and  oosta.  John  P.  Sbai^ 
Ing.  Eixecuted  in  my  preamce,  and  surety 
approved  by  me,  this  IStb  day  of  August, 
1838.  Gustavo  Axkderson,  JustJoe  of  the 
Peace.'  A  transcript  from  said  Justice  court 
was  filed  In  the  district  court  of  Douglas 
eoonty  on  or  about  August  20,  A.  D.  1888.  as 
will  be  seen  by  reference  to  docket  10,  page 
0,  of  the  records  of  aald  court  (4)  On  tbe 
trial  of  aald  cause  in  said  court  on  the  27tii 
day  of  June,  1889,  the  rififtt  of  property  and 
the  right  of  possession  of  said  property  was 
ftKmd  to  be  In  the  defendant  (William  Oo- 
bum, aheriff,)  at  the  commencement  of  said 
action,  and  that  the  value  of  said  proper^ 
was  $200,  and  the  hiterest  on  tbe  same  was 
$10.40;  whereupon  Judgment  was  rendered 
up  against  the  plaintiff  {Charles  W.  Mount) 
Ibat  tbe  defendant  have  a  return  of  said 
property,  or  the  value  thereof,  $200;  and  in- 
terest, $10.40.  (5)  Said  Charles  W.  Mount 
had  not  returned  nor  offered  to  return  aald 
property.  (6)  On  the  30th  day  of  December, 
A.  D.  1880,  an  execution  was  Issued  to  the 
sheriff  of  Douglas  county  on  said  Judgment 
agabist  Charles  W.  Mount  and  retmned  whol- 
ly unsatlsfled  on  the  8th  day  of  January,  lo^a 
On  the  9th  day  of  January,  1800;  an  allaa  exe- 
ooUott  was  issued  ofipibiat  said  Chas.  W.  Mocrat 
on  said  Judgment  and  returned  on  tbe  Stb 
day  of  February,  1800,  wholly  unsatisfied. 
<7)  On  or  about  the  12th  day  of  November, 
1889,  John  P.  Shonlng,  defendant  paid  $100 
on  said  Jndgment.  (8)  The  plaintiff  has  sus- 
tained damages  in  tbe  premises  In  the  sum  of 
$142.06.  (9)  The  plaintiff  therefore  prays 
Judgment  against  the  defendant  for  tbe  sum 
of  $142.08,  with  interest  on  $210.40  from  the 
13th  day  of  May,  1SS9,  to  tbe  12th  day  of  No- 
vember, 1888,  and  on  $110.40  from  the  12th 
day  of  Novembw,  1889^  and  ooetB  ot  this 
suit" 

It  Is  also  claimed  that  It  does  not  appear 
that  the  plaintiff  below  has  exhausted  Us 
remedy  at  law,  as  required  by  section  lOG  of 
the  Code.  In  our  view,  the  petition  states  a 
eause  of  aotluL  It  appears  that  the  under- 
taking was  ^ven  to  Ibe  defendant  in  error; 
that  tbe  Jndgment  of  the  Justice  was  affirmed 
by  tbe  district  eonrt;  that  the  proper^  has 
not  been  returned,  and  that  executions  have 
been  issued  against  Mount  and  returned  un- 
satisfied.  If  tbe  plaintiff  in  error  has  rfr- 
turned  or  offered  to  return  the  property, 
that  la  a  matter  of  defense  to  which  be  is 
ttititled;  bat  it  is  sufficient  en  that  point  to 
allege  In  the  petition  that  the  property  has 
not  been  returned.  It  is  alleged  In  tbe  an- 
swer that  one  J.  F.  Boyd  Is  sheriff,  and  not 
tbe  defendant  In  error,  and  that  is  not 
doiied  In  tile  reply.  We  are  unable  to  see 
any  force  bi  this  objection.  While  the  de- 
fraidant  in  error  Is  designated  as  sheriff, 
there  is  nothing  to  show  that  this  is  not 
a  personal  matter.  The  objection  that  his 
interest  does  not  appear  is,  therefore,  un- 
aTaillnc.   There  Is  also  an  obJootioD  tbat  Uk 
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case  -vna  trted  to  the  oonrt,  and  It  doea  not 
appear  that  a  Juiy  was  waived.  It  is  a  suffl- 
dent  anawer  to  say  that  no  objection  appears 
to  have  beai  made  on  that  ground  In  the 
court  below,  and  It  cannot  be  made  tor  the 
first  time  In  this  court 

On  b^talf  of  the  defendant  In  error  It  Is 
contended  that  where  a  Jury  Is  walred,  and 
the  cause  tried  to  the  court,  the  Judgment 
oannot  be  reviewed.  This,  however.  Is  a  mis- 
take, when  applied  to  the  district  court;  but 
In  an  action  at  law  a  motion  tor  a  new  trial, 
assigning  the  alleged  errors  arising  on  the 
trial,  must  be  filed  and  overruled,  before  such 
ruling  can  be  reviewed.  There  is  no  error 
in  tile  record,  and  the  Judgment  Is  afflrmed. 
Tb»  other  Judges  concor. 


HODGKINS  et  aL  V.  8TATB. 
(Sopreme  Oonxt      Nebraska.  Jan.  18,  1893.) 

AesXULT  AND  BaTTBBT— ISFOKMATIG^I— VbRIFICA- 

TioK — Waivbr  op  Objkctios, 

1.  It  la  not  necessary,  in  au  tnformatlOD 
or  Indictment,  to  use  the  precise  words  of  the 
■tatQte.  It  U  sufficient  if  the  words  used  are 
identical  in  meaning  with  those  used  in  the  stat- 
ute. 

2.  In  an  Information  for  aaaaolt  and  bat- 
terjj  it  was  alleged  tiiat  the  dtfendants  "did 
willfully  and  maliciously  make  an  assault  upon 
•  •  *,  and  did  then  and  there  unlawfully 
strike,  beat,  and  wound,"  etc.   Hdd  sufficient. 

3.  Objection  to  an  InformatioD  on  the 
ground  that  it  wait  verified  before  a  notary  pub- 
lic instead  of  a  magistrate,  should  be  made  be- 
fore going  to  trial;  otherwise,  It  will  be  held  to 
have  been  waived. 

(Syllabus  hr  the  Court) 

Error  to  district  court,  Lancaster  conn^; 
Field,  Judge. 

Hllee  SodgbSna  and  Frank  Trtunble  were 
convicted  of  assault  and  battersr,  and  bring 
error.  Affirmed. 

BlUlngsley  &  Woodward  and  Robert  J. 
Greene,  for  plaintiffs  In  error.  George  H. 
"■■""F,  Atty.  Gok.,  for  ttie  State. 

POST,  J.  The  first  question  presented  by 
the  record  In  this  case  Is  the  sufficiency  of  the 
Information,  which  Is  here  set  out:  "In  the 
district  court  of  Lancaster  county,  Nebraska, 
The  State  of  Nebraska,  Plaintiff,  vs.  Hodg- 
klns  and  Frank  Trumble,  Defendants.  State 
of  Nebraska,  Lancaster  county, — bs.:  John 
W.  Mussetter.  being  first  duly  sworn,  on  his 
oath  complains  that  the  defendants,  Mllo 
Hodgklns  and  Frank  Trumble,  for  that  said 
Mllo  Hodgklns  and  Frank  Trumble,  at  the 
county  of  Lancaster  and  state  of  Nebraska, 
on  the  13th  day  of  March,  1S90,  In  and  upon 
the  bodies  of  Marshal  Stein  and  O.  W.  McAl- 
lister, did  then  .ind  there,  willfully  and  mali- 
ciously, make  an  assault  upon,  and  them,  the 
said  Marshal  Stein  and  the  said  O.  W.  McAl- 
lister, unlawfully  did  strike,  beat  and  wound, 
contrary  to  the  statutes  In  such  case  made 
and  provided,  and  against  the  peace  and  dlg- 
nitjr  of  tlie  state  of  Nebraska.  John  W.  Mua- 
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setter.  Subscribed  In  my  presence,  and  sworn 
to  before  me,  this  16th  day  of  March,  A.  D. 
1890.  M.  A.  Cameron,  Notary  Public."  By 
reference  to  section  17  of  the  Criminal  Code, 
defining  assault  and  battery.  It  will  be  ob* 
served  that  the  language  theie<jl  Is:  "If  any 
person  shall  unlawfully  assault  or  threaten 
another,  or  shall  unlawfully  strike  or  woimd 
another,  he  shall,  jp-in  conviction,  be  fined," 
etc.  The  language  of  tbe  Information  Is  "did 
willfully  and  malidously  make  an  assault 
upon  •  •  and  nnlawfolly  did  strike, 
beat  and  wound,  contrary  to  the  statute." 
The  information  Is  sufildent  It  Is  not  nec* 
ossa*7,  in  charging  an  offenae.  to  use  the  pre- 
cise words  of  the  statute.  It  Is  sufficient  If 
words  are  uAed  which  are  identical  In  mean- 
ing to  those  In  the  statute.  Whitman  v. 
State.  17  Neb.  224,  22  N.  W.  Rep.  4Sa  Tb» 
words  "willfully  and  maUdoutOy"  an  AQiitT- 
alent  to  the  term  **iinlawfully." 

2.  It  Is  argued  that  there  Is  no  valid  Infor- 
mation, for  the  reason  that  the  charge  upon 
which  plalnttflb  in  error  were  tried  was  sworn 
to  before  a  notary  public  It  has  been  held 
by  this  court  In  Richards  v.  State,  22  Neb. 
145,  34  N.  W.  Rep.  846,  and  Davis  v.  State. 
31  Neb.  247,  47  N.  W.  Rep.  854,  that  the  In- 
formation should  be  sworn  to  before  some 
Judicial  o'Blcer.  In  the  last-above'  case, 
however,  It  was  held  that  an  objection 
to  the  information  on  that  ground  will  be 
waived,  unless  made  before  verdict;  and 
Judge  Nerval,  in  the  opinion  of  the  court  uses 
the  following  language:  *'It  [the  objection] 
should  have  been  raised  by  motion  to  Quash 
before  pleading  to  the  Information."  This 
prosecution  originated  before-  the  coun^ 
Judge  of  lisncaster  county,  with,  vrtiom  ttw 
above  Information  was  filed.  Plaintiffs  In 
error,  having  been  convicted  In  that  court 
appeal  to  the  district  court  The  first  record 
we  find  of  any  objection  to  the  Information  Is 
after  the  Jury  has  been  sworn  In  the  district 
court,  where  it  appears  they  objected  to  any 
evidence  being  offered  or  received;  "(1)  be- 
cause there  Is  no  legal  presentment  as  requir- 
ed by  the  constitution  and  laws  of  the  state; 

(2)  the  affidavit  of  plaintiff  does  not  contain 
facts  sufficient  to  constitute  a  criminal  action; 

(3)  there  Is  no  complaint  filed  In  this  case,  as 
required  law."  In  the  opinion  of  the 
writer,  the  objection  set  out  above  should  be 
held  to  apply  only  to  the  form  of  the  Infor- 
mation, and  the  sufficiency  of  the  allegations 
therdn  contained,  and  not  to  the  want  of  a 
proper  verification.  But  It  Is  clear  that  the 
objection,  even  If  suffidoit.  comes  too  late, 
after  a  trial  l>efore  the  county  Judge  upon  the 
merits  of  the  case,  and  after  a  Jury  had  been 
selected  and  sworn  In  the  district  court  The 
provisloa  for  the  verification  of  an  Informa- 
tion before  a  ma^trate  Is  surely  not  more 
Imperative  than  the  provision  found  In  section 
585  of  the  Criminal  Code,  that  no  Informa- 
tion shall  be  filed  against  any  person,  except 
fugitives  from  Justice,  until  such  person  shall 
have  had  a  preliminary  examination  am  pro- 
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Tided  b7  law;  yet  It  baa  been  repeatedly 
hdd  Oiat  ptoafflng  not  gnUty,  and  going  to 
trial  aa  the  iaeae  ttam  formed,  the  a  ceased 
waives  his  right  to  object  oo  the  gronnd  that 
he  has  not  had  a  pr^tmlnary  examination. 
Cowan  T.  State,  22  Neb.  519,  35  N.  W.  Rep. 
405;  Washburn  t.  People,  10  Mich.  S83;  Peo- 
ple T.  Jone^  24  m<±.  215,  People  t.  WUUams, 
(Mlcb.)  63  N.  W.  Kep.  770.  It  la  OTldent  that 
the  p>iihitlffa  In  error  are  not  now  In  a  posi- 
tion to  assert  that  the  information  was  not 
legally  rerlfled.  The  judgment  of  the  district 
eonrt  Is  right,  and  la  affirmed.  The  other 
Judgea  oracor. 


HENDBRSON  et  al.  t.  NOTT. 
(SKpreme  Court  of  Nebrai^a.  Jan.  18, 18B3.) 

BUHPUCHm— CosntAOTORB  TO  FoaNuH  Labob. 

1.  A  persMi  wlio  coDtraets  to  fnmlah  all 
help,  and  make  and  bom  brick  for  a  certain 
price  p«r  1,000,  and  also  agrees  to  keep  the  ma- 
cbinery  furnished  by  the  other  party  in  rood 
repair,  to  sapply  w  for  the  same,  and  feed 
tiia  care  tax  me  team  fnmiahed  by  the  otlier 

Brty,  Is  not  entitled  to  the  benefits  of  section 
1  of  the  Code,  whldi  declares  that  "nothing 
in  this  chapter  shall  be  so  constmed  as  to  ex- 
empt any  property  in  tliis  state  from  ezecntioD 
or  attachment  lor  clerks',  laI>orezs',  or  me- 
dianics'  wages,"  etc. 

2.  The  paipoee  of  the  legtalatnre  In  enact- 
ing said  proTiuon  was  to  se^-nre  to  erery  ner^ 
■00  belooglDg  to  either  of  the  classM  therein 
specifically  enamemted  a  compensation  for  his 
own  personal  serrlcea.  PerwHia  who  contract 
for  and  furnish  the  labor  and  serricea  of  others, 
whether  with  or  without  thdr  own  serTices. 
for  a  stipulated  price  foe  Um  joint  labor  of 
an.  an  not  enttOed  to  the  benelit  of  the  stat- 
alsw 

(Syllabas  tr  the  OonrtJ 

Error  to  dtatilct  oomt,  Hamflton  coimty; 
Bates,  Jndge. 

Action  by  Samnd  Nott  agalnat  O.  P.  Hen- 
derson and  J.  B.  Henderson,  partners  as  O. 
P.  Henderson  &  Bro.,  to  recover  for  aerrlces 
rendered.  Judgment  for  plaintiff.  Defend- 
ants bring  error.  Seversed. 

Abbott  &  Caldwdl,  for  plalntUb  in  error. 

NOBYAIi,  J.  The  defendant  In  arror  com- 
menced an  action  In  the  county  court  against 
the  plain  tlCFs  in  error  upon  Six  dlflereut  causes 
of  action.  The  fliat  cause  of  action  alleged 
Ix  the  petition  la  on  an  account  stated  be- 
tween the  parties  for  work  and  labor  per^ 
formed  by  plaintiff  for  defendants,  amonatlng 
to  $106.28.  The  second  cause  for  action  la 
tor  3  days*  work  at  $1.50  per  day.  The  third 
covnt  of  the  petition  is  In  the  som  of  glO  for 
work  performed  for  defendants  in  moTlng  a 
kiln  of  brick.  The  foorth  count  is  for  the 
anm  of  f40,  for  serrloea  rendered  In  erecting 
for  defendants  a  brick  wall  for  a  brick  kUn. 
The  fifth  cnnse  of  action  la  for  a  bahmce  of 
95.7^,  alleged  to  be  dne  plaintiff  for  providing 
Ited,  stabling,  care,  and  attentUm  for  two 
hoisea,  bdonglng  to  defendants.  The  sixth 
oonnt  la  to  recover  thib  anm  of  $328  npon  a 
wzittaa  ooutraot*  of  whidi  tiw  following  la  s 


copy:   "llila  agreement,  made  between  O.  P. 

HendenKm  and  J.  B.  Henderson,  partners  un- 
der the  firm  name  of  C.  P.  Henderson  &  Bro., 
brtck  makers,  of  Phillips,  Hamilton  county, 
Nebraika,  party  of  the  first  part,  and  Bamod 
Note,  now  of  the  same  county,  party  of  the 
aeoond  part,  to  wit:  Party  of  second  part 
agrees  to  furnish  and  pay  all  help  and 
make  and  bum  good  merchantable  brick  for 
three  ($8.00)  per  thousand,  to  keep  all  ma- 
chlnery  in  good  repair;  in  case  of  breakage 
In  any  part  of  the  machinery  not  to  the  fanlt 
of  party  of  the  second  part,  then  the  party  of 
the  first  part  to  replace  the  same;  the  party 
of  the  first  part  to  furnish  one  team  of  horiies, 
and  the  partgr  of  the  second  part  to  feed  and 
keep  the  same  In  good  order;  to  furnish  and 
keep  machinery  well  oiled.  It  is  also  agreed 
that  party  of  the  first  part  is  to  furnish  all 
coal  on  cars  at  PhlUlpB,to  btim  all  brick  made 
by  party  of  the  second  part  Grand  Island, 
July  22,  00.  C.  P.  Henderson.  J.  B.  Hendeiv 
son.  Samuel  Nott  Witneaa:  M.  J*.  Dolan. 
J.  T.  Nott" 

Hie  defendants,  In  Hieir  answer,  after  ad- 
mitting certain  of  the  allegations  of  the  peti- 
tion and  denying  othwa,  pleaded  a  countw- 
(dalm  against  the  plaintiff,  amounting  to  $267.- 
65.  On  the  trial  the  oounty  court  found  there 
waa  due  on  the  first  second,  third,  and  sixth 
oanses  of  action  from  the  defendants  $429.70; 
that  nettling  was  due  on  the  fourth  and  fifth 
oanses  of  action;  that  there  was  due  from 
plaintiff  to  defendants  tiie  sum  of  $144.88; 
and  Judgment  was  rendered  in  &vor  If  titie 
plaintiff  for  $28&82,  the  difference  between 
said  sums,  as  laborws'  wages,  together  with 
cost  of  sntt  TbB  defendants  below  prosecat 
ed  error  to  the  district  court;  the  error  oonn 
plained  of  there,  as  well  as  here,  being  the 
rendition  of  a  Jndgmoit  tor  laborers'  wasea. 
The  ju^ment  of  the  oonnty  ooort  waa  af- 
firmed. 

The  evidence  in  the  case  was  not  preserved 
by  a  bill  of  exceptions.  The  only  auestlon, 
therefore,  presented  Is  whether,  mider  the  pe- 
tition, Nott  waa  aitltled  to  a  jtidgment  for 
laborers'  wages  for  the  amount  rendered. 
It  will  be  perceived  that  the  total  amoimt 
claimed  in  the  first  three  causes  of  action 
stated  In  the  petition  is  only  $120.70,  so  that 
a  portion  of  plaintiff's  recovery  must  have 
been  baaed  upon  his  sixth  cause  of  acdon. 
Under  tiie  contract  aet  up  in  said  count  of  the 
petition,  and  copied  above,  was  defendant  in 
error  entitled  to  a  Judgment  for  laborers* 
wages  fbr  the  amount  doe  theremider?  l^e 
argument  of  counsel  for  plalnttflh  In  error 
against  the  rl^t  of  Nott  to  such  a  Judgment 
la  briefly  this:  That  a  wage  laborer,  In  con- 
templation of  the  statute.  Is  one  who  depends 
upon  Ills  daily  labor  for  sustenance;  that  the 
mere  fact  that  manual  labor  enters  Into  and 
forma  a  part  of  the  consideration  of  a  oontract 
doea  not  ot  Itaeit,  entitle  the  par^  to  a  wage 
laborers'  Judgment;  that  one  who  amploya 
others  and  uses  machinery  to  carry  on  the 
woA,  or  eantraota  tor  nndertaUnga  which 
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laT«lT«  Uie  emplojmeat  ot  other  persona,  ma- 
chinery, and  materials,  is  not  a  wage  laiKirer. 
The  determiiULtlon  of  the  vwBtion  Inrcdved 
In  thJjB  case  calls  for  a  construction  of  section 
B31  of  the  Code  of  ClvU  Procedure,  whicb.  de- 
clares that  "nothins  in  this  chapter  shall  be 
construed  as  to  exempt  any  pro[>erty  In  this 
state  from  ececutUn  or  attachment  for  olerks,' 
laborers,*  or  mechanics*  wages,  for  money  due 
and  owing  by  any  attorney  at  law,  for  money 
or  otl^  valuable  consideration  recelTed  by 
said  attorney  for  any  person  or  persons,**  etc 
Under  the  above  provision  no  property  a 
debtor  is  exempt  from  levy  and  salie  on  exe- 
cution or  attachment  on  a  debt  for  the 
wages  of  a  laborer,  mecdianic,  or  clerk.  It 
Is.  not  claimed  that  the  indebtedness  to  Nott 
under  the  contract  already  mentioned  was 
for  servlcee  performed  by  him  for  defendants 
in  error,  either  ax  a  clerk  or  mecbanlo;  but 
both  the  county  and  district  oonrts  ruled  that 
the  debt  was  for  laborers'  wages,  so  Uiat,  tf 
defendant  in  error  is  entitled  to  the  benefit  of 
the  statute.  It  Is  because  what  was  d«ne  by 
him  in  pursuance  of  the  contract  was  as  a 
laborer  in  the  sense  cantempiatM  by  the 
above  provision.  The  purpoas  ot  the  legis- 
lature in  enacting  the  section,  was  to  give 
protection  to  the  classes  mentioned  therein. 
It  was  designed  to  furnish  relief  to  the  per- 
sons specifically  eimmerated  In  the  ocdleotlon 
of  debts  due  them  for  their  personal  services; 
and  not  to  those  who  contract  and  furnhAi 
the  labor  and  services  of  others.  Such  a 
contractor  Is  not  a  laborer,  within  the  mean- 
ing of  the  provision,  nor  is  be  cuUtled  to  its 
protection.  Plaintiff  below  is  not  a  laborer  In 
the  popular  sense  or  the  common  understand- 
ing of  that  word.  The  term  "laborer,*'  in  the 
sense  of  this  statute,  iB  one  who  Is  hired  to  do 
manual  or  menial  labor  for  another;  but  it 
does  not  include  every  person  who  performs 
.labor  for  compensation.  The  authorities  fully 
sustain  the  proposition.  In  Brockway  v.  In- 
nes,  39  Midi.  47.  It  was  decided  that  an  assist- 
ant civil  engineer  of  a  railroad  company  is  not 
a  laborer,  within  the  meaning  of  a  constitu- 
tional provision  making  stodiholders  of  a  oor- 
poi-aUon  liable  for  labor  debts  of  the  oorpora- 
ilon.  And  in  Jones  v.  Aveiy.  SO  Uiob.  326, 15 
N.  W.  Kep.  404,  It  was  held  that  a  traveling 
salesman,  selling  by  sample,  did  not  come 
within  the  meaning  of  the  some  oonstitutional 
provision.  To  the  same  effect  Is  Price  v. 
Kirk,  90  Pa.  St  47.  In  WUdner  v.  Ferguson, 
(Minn.)  48  N.  W.  Bep.  794,  It  was  ruled  that 
an  agent  who  sells  goods  by  sample,  driving 
about  for  tliat  purpose  with  bis  own  horse 
and  bufKy,  receiving  a  weekly  salary,  is  not 
within  the  purview  of  a  statute  which  ex- 
empts the  "wages  of  any  laboring  man  or 
woman  In  any  sum  not  exceeding  fifty  dol- 
lars, due  for  sei  vloes  rendered  by  him  or  them, 
and  during  ninety  days  preceding  the  issue  of 
process,"  etc  In  Be  Ho  King,  14  Fed.  itep. 
724,  It  was  h^  that  a  theatrical  actor  is  not  a 
laborer  within  the  popular  sense  in  which  the 
tefm  la  used,  and  that  the  word  does  not  In* 


chtde  any  person  hat  tbooe  i^se  oocupa. 
tlon  involves  phrstntl  toll,  and  who  work  for 
wages.  We  do  nci  ttotak  the  tadebtednea* 
of  plaintiff  In  error  artrtng  «ad«r  the  contract 
we  are  considering  is  latMren*  wages  In  tlut 
sense  in  wMoh  that  word  Is  ordtnarlly,  and  1b 
our  statute,  used.  By  the  contruet  Nott 
screed  to  manufacture  fM*  pltdntiffs  In  error 
good,  menchaniabla  brkd^,  for  which  t^ey 
were  to  pay  him  a  certain  price  per  1.0001 
He  was  to  hire  the  laborMS,  and  pay  them 
their  wages,  keep  the  machinery  ia  repair, 
feed  the  team  foraiahed  by  the  Hendersons, 
and  furnish  the  oil  for  the  machinery.  Note 
was  a  contractor,  and  not  a  laborer.  In  the 
common  acceptation  of  the  term;  therefore 
he  does  not  come- within  either  the  words  or 
spirit  of  the  statute  and  Is  not  entitled  to  Its 
benefits.  The  decisions  already  (dted,  and 
those  in  Alkln  v.  Wasson,  24  N.  Y.  482;  Gof- 
fla  V.  BeynoMs,  87  N.  Y.  640;  Balch  v.  Rail- 
road Co.,  46  N.  Y.  521;  Wakefi^  r.  Fargo, 
90  N.  Y.  213;  Groves  v.  Railroad  Co..  57  Mo. 
304;  Mann  v.  Burt,  35  Kan.  10, 10  Pac.  Rep. 
95,— In  principle  suBtoin  this  conclusion.  In 
Balch  V.  BaUroad  Co.  the  headnote  states  the 
decision  as  foUows:  "The  words  'laborer^ 
and  'labor/  as  used  hi  the  general  railroad  act 
of  ISuO,  which  gives  a  laborer  a  claim  against 
the  company  for  the  tndebtedness  of  a  con- 
traotor  certain  cases,  and  to  a  limited 
amount  are  used  In  their  ordinary  and  usual 
senses,  and  Imply  the  personal  services  end 
work  of  the  individual  designed  to  be  pro- 
tected. The  former  does  not  Include  one 
who  contracts  for  and  furnishes  the  labor  and 
services  of  others,  or  who  contracts  for  and 
furnishes  a  team  or  teams,  whether  with  or 
without  his  own  services."  In  Aikin  v.  Was- 
son, under  an  act  making  stockholders  In  a 
corporation  liable  for  debts  due  Its  laborers 
and  servants  for  service  performed  for  the 
corporation,  It  was  held  that  a  contractor  for 
the  construction  of  a  portion  of  the  compa- 
ny's road  was  neither  a  laborer  nor  servant 
Mann  v.  Burt,  supra,  was  an  action  against  a 
contractor  and  railroad  company  for  labor 
performed  by  the  plaintiff  for  the  contractor 
upon  the  road  under  a  statute  wWcii  makes  a 
railroad  company  liable  for  the  debts  of  the 
contractor  to  "laborers,  mechanica,  and  ma- 
terial men,  and  persons  who  supply  such  con- 
tractor with  proviEdons  or  goods  of  any  kind,** 
when  the  railroad  company  falls  to  take  from 
the  contractor  engaged  in  tiie  construction  of 
its  road  a  good  and  suffldent  bond.  The  rail- 
road company,  as  one  defoise,  alleged  In  It» 
answer.  In  substance,  that  the  persons  for 
whose  services  the  suit  was  brought  were  em- 
ployed by  the  contractors  In  the  capacity  at 
foreman,  clerits,  timekeepors,  and  teamsters, 
in  connection  with  their  teams.  Plaintiff  de- 
murred to  the  defense,  which  was  overrnled 
by  the  trial  court,  and  which  ruling  was  as- 
signed for  error  In  the  supreme  court  *  Tbt^ 
court,  in  the  syllabus,  say:  "Where  a  team- 
ster and  his  team  are  emp1oyf>d  by  the  con- 
tractor for  a  certain  price  per  day  for  tlie 
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}<Ant  lotMW  of  betti,  no  asveemcnt  la  made 
reep^ctiiig  tbe  prioe  or  Taloe  of  the  personal 
■errioee  of  the  teamster,  Oie  debt  will  oonstlt 
tute  a  sku^  and  IndlTlsihle  demand,  for 
which  the  railroad  coinpancy  is  not  cbaj::gea- 
ble."  See  Atcherson  t.  Railroad  Co.,  6  AbbL 
Pr.  (X.  S.)  329.  It  foUon's  from  the  Tiews 
that  we  hare  expreased,  and  the  dedaions  re- 
&rred  to,  that  the  judgment  of  tbe  oountj 
ooort  and  that  of  the  district  court  idiould  be 
reversed,  and  the  cause  remanded  for  further 
proceeding   Tbe  other  Jndces  oodquil 


UESSER  et  aL  T.  GARNET. 

(Stymie  Oouzt  of  MlnneMta.  Jan.  80,  1893.) 

Baiiaoad  Laxd  QHAMTa— IsoBifKiTT  liAjtva—A^ 
PBOTA.i.  or  BcLBCTioN— CoTBSAST  or  Susix— 
BaaiCH  —  ArTEB- Acquired  Titlk— Estoppsi/-  . 

FimCVABa-MoltBT  If OIITSAOB. 

1.  A  saleetion  of  'Indemnltjr"  lands  hr  the 
NorthOTi  Pacific  Railroad  Gompaar,  whii^  waa 
rcqnired  to  be  made  "undw  tlie  directioo  of 
the  aecretarr  of  the  Interior,"  waa  not  effectual 
oadl  in  soma-  wajr  approred  sanctioned  bf 
that  officer. 

2.  A  porchaeer  of  ramot  real  eftatft  re* 
ceiTins  a  deed  thereof,  with  a  covenant  of  «ei- 
dn,  from  one  who  has  no  title,  tbe  corenant  be- 
htg  wholly  tmtken,  is  not  ctmpelled,  at  least 
after  ha  has  oomowDoed  an  acdoa  fov  the: 
hreadi  of  the  eoTenant,  for  the  Tetxxnrj  of  the 

Earehase  mon^  p7.id,  to  accept  a  title  which 
is  frantor  mar  then  acqolre.  Burke  Ber- 
eridse,  15  lOan.  20S,.  (GiL  100^)  cmrnamitaJ 
apon. 

Z.  Sach  a  snintee,  at  the  time  of  the  con- 
TCTanoe  to  him,  harlng  slven  back  to  his  gran- 
tor  a  mortgaflte  of  the  same  land,  with  a  Hke 
rorenant,  to  oecnre  tbe  payment  ci  a  part  of 
tbe  pnrcliaae  price,  is  not  estopped  by  tbe 
corenant  in  tbe  mortgage  from  maintaming  snch  >- 
acCkm  for  brearh  of  tbe  covenant  in  the  deed.  ^ 

4k  A  forcckjaore  of  the  purehase-money 
mortgase  by  the  vendor,  he  porchadng  at  the 
forecTosare  aale,  and  mmredemption  thcoretrom, 
will  not  extinguish  the  ris^t  of  action  of  the 
mortgagtn-  for  breach  of  the  coreOMlt  In  the 
deed  to  him. 

S.  As  between  the  parties,  the  porchase- 
Dumey  mor^ge  is  not  effectual  to  dlscliarge 
tbe  Tendor  from  the  obligation  created  by  the 
ceraumta  in  hia  deed. 
(SyQebus  by  the  Gpoct) 

Appeal  from  district  court,  RaiOMy  county^ 
Kedy.  Judge. 

AetloD  William  G.  Sesser  and  others 
ngtiaat  I^trti^  H.  Carney  to  reeorer  for 
breadi  of  a  covenant  of  seisin.  Judgment 
tor  defendant  Plaintiffs  appeal.  Reversed. 

Cyms  J.  Thompson  and  Cbaa.  J.  Betryhlll, 
for  appellants.  C.  D.  &  Ihoa.  D.  O'Brieu, 
fur  respondent 

UiCKlNSON^  J.  Action  for  breach  of  cove- 
oont  of  seisin  contained  In  a  deed  of  con- 
veyance executed  b/  tbe  defmdant  to  the 
piahitilb  in  February,  lS£ffi.  Whatever  title 
the  defendant  had  to  convoy,  and  whatever 
title  may  have  subsequently  inured  to  the 
plalntlffH  as  his  grantees,  was  derived  from 
tlae  United  States  through  tbe  Northern 
Padflc  RaUtoad  Company;  the  land  being 
wUhla.  liie  indeninUy  limit  of  the  land  giant 


to  that  corporation.  Hie  chain  of  convei** 
itnces  to  which  attention  is  directed  is  as  fot' 
lows:  In  1S7&  the  Northern  PadOe  Railroad 
Company  convecred  to .  Paine,  and  In  1880 
Paine  conveyed  to  Kindred,  and  the  latter 
to  the  defendant,  GameT^;  all  such  convey-^ 
ances  being  by  warranty  deed.  Febntaty  28» 
18S2,  GomcT  conveyed,  by  warranty  doei> 
containing  a  covemint  of  seisin,  to  the  plain- 
hffa.  This  action  is  for  a  broach  of  the  cove* 
nnnt  contained  In  that  deed.  Of  the  pur- 
Qhase  price,  94.480,  there  was  paid  the  sqiimV' 
f2,480  On  the  same  d^  the  plalntUte  exe- 
cuted to  their  gmntor,  the  defendant,  a  mort- 
gage on  the  same  land  to  aecnre  the  uniMld' 
part  of  the  purchase  price.  Sabseqnently,. 
and  In  the  same  year.  1882,  ttie  plaintiffs  con- 
veyed to  other  parties,  who  In  1687,  prior  to- 
the  commencement  of  this  action,  reconveyed 
to-  the  philnttfCs.  In  July,  1880,  the  mortgage' 
given  by  the  phdntUCs  wau  forecloaed  under 
the  power  therein  contained,  the  defendant 
porchndnc  the  property  at  tbe  foreclosure' 
sale,  and  no  redemption  wnff  made  therefrom. 
The  premises  have  always  ^een  vacant  ani$ 
nnoocnpied.  Thin  action  wa«»  commenced  in- 
November,  1887.  In  April,  1891,  the  United^ 
Statea  execnted  a  patent  oonv^ing  the- 
land  to  the  Northern  Padflc  Railroad  Gonv- 
pany.  In  which  patent  It  waa  recited  tliat  the- 
land  luut  been  selected  by  an  agent  of  the 
railioad-  company,  "as  shown  by  his  original 
list  of  sdecUona,  ccrtlfled  under  date  or 
March  19, 188S«  and  April  9,  1883,  by  the  reg- 
ister and  receiver  at  Fargo.  State  of  Dakota. 
It  does  not  otherwise  appear  when  this  se- 
lection was  approved  by-  tbe  secretary  of 
the  Interior. 

The  selectl<m  of  indemnity  lands,  whicb 
was  to  be  made  "under  the  direction  of  tbe 
secretary  of  the  Interior,"  (13  St  at  Lrfirge,  p. 
387,  i  3.)  did  not  tMoome  efleetoal,  nor  did  tkfr 
title  pass  from  the  United  States,  at  least  tm~ 
tU  the  selection  waa  approved,  or  In  some- 
way aanctioaed,  by  tbe  secretuy  of  tbe  in* 
terior;  and  hence,  so  fax  as  appears  in  tbl» 
case,  not  until  the  issoing  of  the  patent  In- 
April,  1801,  wldcb  evidenced  such  ai^roval. 
tlusser  V.  &tcBac.  38  Minn.  409,  88  N.  W. 
Rep.  103;  Id.,  44  Mhm.  343«  46  N.  W.  Rep.. 
673;  n.  S.  V.  Missouri,  K.  &  T.  Ry.  Co.,  141 U. 
S.  85S.  12  Sop.  Ct  Rep.  13.  Hence  It  wUl  be 
observed  that  at  tlie  time  of  the  conveyance- 
from  the  defendant  to  the  plolntiffB,  Feb- 
roary,  1882,  thf  title  wos  stIU  In  the  United 
Statest  and  that  it  was  not  until  some  nine 
years  tliereafter,  nor  until  more  than  three- 
yenre  after  the  commencement  of  this  action., 
tliat  the  title  was  conveyed  to  the  railroad- 
company.  Not  nntll  then  could  such  title- 
have  been  transmitted,  or  have  inured  by 
operation  of  law,  to  the  grantees  of  that  com- 
pany, immediate  or  remote.  In  other  words, 
the  covenant  of  seisin  appears  to  have  been 
wholly  broken  when  it  was  n^ade,  so  that  the 
plaintiffs  had  a  right  of  action  to  recover  the 
purchase  money  paid;  and  cot  until  after  this 
action  was  commwoced  was  the  defendant . 
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In  a  position,  so  far  as  appears,  to  invoke 
tbe  application  of  the  principle  that  a  title 
required  a  granti  r  4rt-er  a  ctmreyance  by 
him,  with  covenants.  Inures  to  the  benefit  of 
his  covenantee.  The  question  here  presented 
Is  whether  that  principle  Is  to  be  applied, 
under  such  drcumstances,  to  defeat  a  recov- 
ery  on  the  covenant  broken.  Otherwise  ex- 
'  pressed,  the  question  Is  whether  the  title 
required  during  the  pendency  of  tbe  action 
for  breach  of  covenant  was  actually  trans- 
ferred to  and  vested  In  the  plaintiffs  by  op- 
eration of  law,  so  that  they  were  compelled 
to  and  c^Id  actually  acquire  It,  even  without 
their  cons^t  and  against  their  will.  If  so, 
that  fact  would  probably  be  available  to  the 
'  defendant  in  defense  of  such  on  action,  or 
at  least  in  mitigation  of  damages.  Upon  the 
question  thus  presented,  the  law  cannot  be 
said  to  be  settled.  In  support,  wholly  or  to 
some  extent,  of  the  proposition  that  a  title 
acquired  by  the  grantor  subeequmt  to  the 
oonveyanoe  by  him  Inures  by  operation  of  law 
to  his  grantee,  even  though  he  Is  unwilling 
then  to  accept  it,  and  hence  will  mitigate 
the  damages  recoverable  for  breach  of  cov- 
enant, or  wholly  defeat  an  action  for  dam- 
ages, according  to  the  circumstances  of  the 
case,  may  be  cited  Bartw  v.  Bradbury,  20 
Me.  260;  King  v.  GUson's  Adm-x.  32  HI.  348; 
Reese  v.  Smith,  12  Mo.  344;  Morrison  v. 
Underwood,  20  N.  H.  368;  Knowles  v.  Ken- 
nedy, 82  Pa.  St  44S;  Bank  v.  Glenn,  68  N.  C. 
80;  Gomdl  t.  JaclESon,  8  Oosh.  606;  Boulter 
r.  Hamilton,  15  U.  O.  a  P.  126,  dtlng  Doe 
Irvine  v.  Webster,  2  U.  G.  Q.  B.  223.  See,  al- 
so, Knight  V.  Thayer,  125  Mass.  25.  In  some  of 
these  cases,  however,  it  may  be  noticed  that 
the  plaintiff  was  in  possession  of  i^e  granted 
lauds  under  his  deed.  On  the  contrary,  the 
doctrine  is  well  supported  by  authority  that 
a  grantee  to  whom  no  title  passed  by  the 
deed  of  conveyance,  who  acquired  no  posses- 
sion, and  no  ri^t  of  possesslcn,  may  recover 
the  purchase  money  paid,  with  interest.  In 
au  action  for  a  breach  of  the  covenant  of 
seisin,  even  though  the  grantor  may  have 
acquired  a  title  during  the  pendency  of  such 
an  acticm,  or,  pertiaps,  evoi  prior  to  Its  com- 
mencement; that  the  grantee  is  not  to  be  com- 
pelled to  accept  the  after-acquired  title  In 
satisfaction  of  the  already  broken  covenant 
of  seisin,  or  In  mitigation  of  damages  recover- 
able for  the  breach.  Blanchard  v.  Ellis,  1 
Gray,  195;  Tucker  v.  Olaik,  2  Sondf.  Ch.  96; 
Bingham  v.  Weiderwax,  1  N.  Y.  500;  Nlchol 
T.  Alexander,  28  Wis.  118;  Mclnnls  v.  Lyman, 
62  Wis.  101,  22  N.  W.  Rep.  405;  Burton  v. 
Beeds,  20  Ind.  87,  93;  Bawle,  Gov.  ff  179-182, 
256-258,  264,  26S;  Blgelow,  Estop.  440; 
Sedg.  &  W.  Tr.  Title  Land,  1  800.  WhUe  In 
some  of  the  cases  last  dted  there  had  been  an 
eviction  of  the  covenantee  after  he  had  been 
In  possession,  that  would  not  distinguish  suoh 
cases  from  that  now  before  us.  The  Ina- 
bility of  tlie  plaintiffs  to  enter  Into  possession 
of  tills  vacant  land  without  committing  a 
tEei^ass,  Iv  naaon  of  the  paramount  title 


being  in  another,  would  have  the  same  elTect, 
as  respects  the  rU^t  of  action  for  a  breacb 
of  the  covenants  contained  In  the  deed,  aa 
would  an  eviction  if  possestdon  had  been  ac- 
quired. Fritz  V.  Pusey.  31  Minn.  868,  18  N. 
W.  Rep.  04;  Shattnck  v.  Lamb,  66  N.  Y.  499. 
To  onr  minds  the  authorities  last  dted  pre- 
sent the  view  of  tue  law  most  coufdsteut  with 
reason  and  vrith  familiar  legal  prlndidea,  as 
well  as  the  rule  most  condudve  to  Justice* 
In  its  practical  application. 

It  is  certain,  if  the  defendant's  deed  con- 
veyed no  title,  that  tlie  plalnliffs  had  a 
legal  i^ht,  when  this  action  was  commenced, 
to  recover  the  purchase  price  paid  for  a  title. 
They  elected  to  ptu^e  that  remedy,  and 
Btill  insist  upon  the  legal  right  We  caunot 
understand  how  that  perfect,  absolute  legal 
right  of  action,  and  espcdaUy  after  an  action 
has  been  already  instituted.  Is  defeated;  how 
the  right  at  the  election  of  the  grantee,  to 
enforce  his  adtlon  for  the  breadi  of  the  cov- 
enant is  taken  away  or  lost  by  any  proper 
appUcatlou  of  the  principle  that  an  ofter- 
acqiilred  title  Inures  to  the  benefit  of  the 
grantee,  by  force  of  his  covenants,  and  upon 
prindples  embraced  witliln  the  general  doc- 
trine of  estoppeL  We  do  not  concur  In  the 
proposition  that  the  prindple  Just  referred  to 
Is  effectual  to  actually  transfer  and  vest  In  the 
covenantee  an  estate  acquired  by  the  cov- 
enantor subsequent  to  his  conveyance.  See, 
in  addition  to  the  authorities  above  dted, 
Buckingham  v.  Hanna,  2  Ohio  SL  651;  Burt- 
ners  v.  Keran,  24  Qrat  42,  67;  Chew  v. 
Bamet  11  Serg.  &  R.  389,  391.  Indeed,  that 
the  estate  is  thus  actually  transferred  to  the 
covenantee,  without  resting  In  the  covenantor, 
to  whom  the  afteracquired  title  is  In  terms 
conveyed,  is  Inconsistent  with  the  idea  of  an 
estoppel  binding  the  latter  and  those  in 
privl^  with  falm;  and  yet  it  Is  not  to  be 
doubted  that  the  doctrine  which  we  are  con- 
sidering really  rests  upon  the  ground  of 
estoppel.  It  Is  founded  on  equitable  prin- 
dples, and  affoi-ds  to  a  grantee  with  covenants 
a  remedy  of  an  equitable  nature  with  respecV 
to  a  title  acquired  by  the  grantor  after  he 
had  assumed  to  couvey  the  same;  and  doubt 
less  courts  of  law,  at  this  day,  recognize  and 
apply  the  principle  of  estoppel.  In  such  coses, 
as  courts  of  equity  are  wont  to  do.  They 
wUl  treat  the  after-acquired  title  as  though 
It  hod  been  conveyed,  when  equity  would  de- 
cree that  a  conveyance  be  made.  Rawle, 
Gov.  S  258.  But  this  equitable  right  is  one 
in  favor  of  the  covenantee,  resting  upon  the 
estoppel  of  the  cov^uintor  to  assert,  as 
against  him,  a  title  to  the  property.  If  the 
grantee  acquires  nothing  by  the  deed  to  him, 
and  has  and  asserts  a  legal  cause  of  action 
for  covenant  broken,  no  prindple  of  estoppel 
operate  agaiust  him.  to  comp^  blm,  perhaps 
years  afterwards,  as  in  this  case,  to  accept. 
In  Scitisfactlon  of  that  legal  cause  of  action, 
wholly  or  partially,  a  title  which  his  cove- 
nantor may  then  procure.  The  latter,  whose 
covenant  has  been  wholly  broken,  has  no 
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rlgbt  to  elect,  u  against  the  covenantee,  and 
to  his  prejndico,  whether  he  will  respond  In 
itmagsB  for  tlie  brea<di  hy  repaying  the 
parduse  mon^,  or  bay  In  the  paramount 
title,  when  the  value  of  the  property  may 
have  greatly  depreciated,  and  compel  the 
plaintiff  to  accept  that  title.  The  right  of 
Section  la,  and  iriv.ald  be,  with  the  other 
party.  He  haa  the  benefit  of  the  eston^el, 
bot  it  la  not  to  be  Imposed  upim  him  aa  a 
burden,  at  the  will  of  the  party  who  alone  la 
nbject  to  the  estopi>eL  He  may  elect  to 
parsne  the  action  at  law,  and  recorer  the 
coDBideratlon  imld  f<H-  a  title  which  waa  not 
eonreyed  to  him.  hAt  leaat,  he  may  so  elect, 
as  the  plaintlfflB  md  In  thla  case,  at  any 
time  before  the  acqnlaltton  of  the  title 
the  coTenantorj  The  case  of  Borise  t. 
Beveridge.  IS  USn.  206.  (GIL  160,)  did  not  re- 
quire  a  consideration  of  the  questiou  now 
t)efore  aa.  The  dedslon  necenarily  rested 
upon  another  ground;  and  while,  in  the  opln- 
l(Ki  of  the  court.  Baxter  t.  Bradbury,  supra. 

11  referred  to  with  approval,  we  do  not  ac- 
cept the  dictum  aa  expressing  the  law  on  this 
■abject. 

The  reqKmdent  adopts  the  memorandum  or 
opinion  of  the  learned  judge  who  tried  the 
cause.  In  place  of  a  brief,  for  the  purpoaea  of 
ttils  appeal.  We  Infer  that  tbe  respondent 
'elies  npon  the  proposition,  tqxm  which  the 
court  based  its  dedalon,  that,  by  reasm  of 
the  foreclosure  of  the  purchase-money  mort- 
gage, the  purchase  by  the  defendant  at  the 
forecloeare  sale,  and  the  nonredemptkm 
tberefrom,  the  plalntlfb'  ri|^t  of  action  fbr 
taeadi  of  the  covenant  at  selaiu  has  been  ex- 
tlngolahed;  that  it  passed  from  theplalnttffs 
back  to  the  defendant,  the  vendor,  when  by 
the  foredosore  the  plalntUBs  were  divested, 
and  the  defendant  reinvested,  with  whatever 
eetate  or  Interest  was  conveyed  by  the  deed. 
Kiiaban  v.  Bryant,  25  Minn.  406,  la  cit^  in 
this  connecUon.  This  contention  must  rest 
upon  the  familiar  legal  proposition  that  a 
rt^t  of  action  by  a  grantee  upon  covenants 
wblch  nm  with  tbe  land  does  not  remain  in 
him  after  be  has  transferred  the  estate,  but 
passes  vrltb  It  But  we  do  not  deem  the 
proportion  applicable  to  the  case  here  pre- 
sented. It  will  be  kept  In  mind  that  tbe 
mortgage  waa  executed  by  the  vendees  to  the 
vendor  cont^poraneously  vrith  the  coa- 
reyanee  made  to  tha  former  by  the  latter, 
and  fbr  tbe  porpose,  mer^,  of  securing  the 
paymtot  of  a  part  of  the  purchase  price.  We 
may  state,  witliout  discussing  the  proposition, 
tbftt  tbe  vendees  were  not  estopped  or  pre* 
duded,  by  the  covenants  in  their  mortgage  to 
tiie  voftdor,  from  recovering  for  a  breach  of 
the  rimHar  txtvoianta  contained  In  the  deed 
of  the  lattor  to  them.  Sumner  v.  Barnard, 

12  Hetc.  (Mass.)  450;  Brown  v.  Rtaples,  28 
Ma.  41)7:  BmlUk  v.  Oann^  82  M&  12S; 
Haynea  v.  Stevens.  11  N.  H.  28;  Connor 
T.  Bddy,  25  Mo.  72;  Kawle.  Gov.  (Dth  Ed.) 
I  206.  Ik  iThwh^n  y,  Bryant,  sapra,  it  was 
cmldaed  that,  if  ths  grantee  nnder  a  deed 


of  conveyance  with  a  covenant  of  aetsln  con< 
veys  the  same  land  to  another,  It  may  be  pre- 
sumed, "unless  there  be  something  to  show  a 
contrary  bit^tlon,"  that,  although  tbe  cov- 
enant was  broken  when  It  was  given,  be  In- 
tends to  confer  on  his  grantee  the  benefit  of 
the  covenant,  so  far  as  necessary  for  bis  pro- 
tection; to  transfer  his  right  to  sue  for  the* 
breach,  so  for  aa  his  grantee  sostafns  Injury 
by  reason  of  It.  But  In  a  case  like  that 
der  consideration  the  drcumstances  od 
"show  a  contrary  intention."  When  the 
plaintiffs  purchased  the  property,  and  took  a 
deed  with  cov^uints  embracing  that  of  seisin, 
the  presumption  Is  Irresistible  and  conclusive 
that  the  covenant  waa  Intended  by  both  par- 
ties to  the  deed  to  be  effectual  aa  an  obliga- 
tory assurance  of  title,  giving  an  Immediate 
right  of  action  to  the  plaintiffs  If  the  cove- 
nant should  be  found  to  have  been  broken. 
It  would  be  unreasonable  to  suppose  that 
when  the  purchasen  gave  back  to  their  ven- 
dor a  moi'tgage  of  the  land,  merely  to  secure 
the  payment  of  a  part  of  tbe  purchase  price. 
It  vras  Uie  Intention  of  the  parties  tliat  the 
purchasers  should  thereby  divest  themselves 
of,  or  rellnqiUBh,  In  fovor  at  their  covenantor, 
the  b^eflts  of  the  covenant,  which  In  the 
very  same  transaction  they  had  Just  taken 
from  him  for  tbeie  own  protection.  It  could 
not  have  been  Intended  that  the  mortgage 
should,  in  effect,  embrsjce  and  hypothecate 
to  the  voidor  bis  own  covenant  assnring  to 
bis  vendees  the  title  wbldi  he  then  assumed 
to  convey.  As  betweoi  the  parties  to  snch  a 
tronsacUofn,  the  mortgage  btu^  to  the  voidor 
is  to  be  deemed  as  ceoonveylng,  subject  to 
tbe  conditlDn  of  defeasance,  only  snch  estate 
as  is  conveyed  tbe  mortgagee  to  the  mort- 
gagors. It  waa  not  effectual,  aa  between 
these  parties,  to  dlac^iarge  tbe  vendor  from 
bis  oUlgation  npon  the  covenant  of  seisin, 
whl(di,  being  then  broken,  gave  to  tbe  mort- 
gagors an  Immediate  right  of  action.  Tbe 
general  rule  that  the  rl^t  of  action  upon 
covenants  which  run  with  tbe  land  passes 
with  the  estate,  and  does  not  remain  tn  a 
covenantee  after  the  estate  has  been  trans- 
ferred, is  not  applicable.  Smith  v.  Gannell, 
32  Me.  123;  Haynes  v.  Stevens,  11  N.  H.  28; 
Randall  v.  Lower,  9S  Ind.  255;  Hawle,  Gov. 
266;  Blgelow,  Estop.  (5th  Ed.)  411-413. 
Hence  the  plaintiffs,  upon  the  case  bere  pre- 
sented, were  entitled  to  recover  for  breadi  ot 
covenant  Judgment  reversed. 


WINONA  A  ST.  P.  LAND  CO.  T.  BBOCf- 
dSOB. 

(Supreme  Oonit  at  Minnesota.  Jan.  lA,  1898.) 
Pdblio  Laitds— Railroad  OaANT—  Priob  Hons- 

STBAD  GhTBT — CSBTIPIOATS  TO  StATB— VALIDI- 

TT  AND  BrracT. 

1.  iDTestmeot  Co.  v.  Darls,  42  N.  W.  Rep. 
200.  40  Mian.  465,  adhered  to  and  followed. 

2.  An  existing  homectead  entry  of  particu- 
lar land  at  the  time  of  the  filing  la  the  general 
land  office  of  a  map  of  the  demiite  location  <rf 
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a  Isnd-grant  xallroad,  nnder  the  act  ot  Ifardi  S. 
1857,  exoeptB  auch  land  from  tlie  operatioD  of 
the  railro&d  erant,  although  the  land  is  found 
to  be  within  the  limits  of  the  gnut. 

8,  But  a  certification  of  such  land  to  the 
state  ander  the  law  of  Jolr  13,  1866,  as  beiog 
Included  in  the  grant,  is  ^ectuat  as  a  patent 
evidencing  a  transfer  of  the  title.  It  is  Told- 
■bl^  bat  not  Toid,  and  cannot  be  collaterally  as- 
Miled  br  one  who  has  no  legal  li^t  to  the  land. 

4.  8uch  a  certification  of  title  cannot  be  ren- 
dered void  b7  the  act  of  the  officers  of  the 
land  department  of  the  government,  nor  hj  the 
mere  commencing  uf  a  aolt  la  eqaity  for  Its  can- 
eellation. 

5.  Such  a  certification  held  to  have  the  ^- 
fect  aboTe  Btated,  as  evidencing  the  transfer  of 
the  title,  Dotwithatanding  an  erroneous  desig- 
natiou  therein  of  the  railroad  company  for  the 
benefit  of  iriUdi  the  ocrtification  was  mad*  to 
the  states 

OSyllabns  by  the  Court) 

Appeal  from  dlatrlct  court.  Brown  county ; 
Webber.  Judge. 

BJeotment  the  Winona  &  St  Peter  Laud 
Company  agiUnat  Geoixe  EbOciaor.  Judg- 
ment for  defendant  From  an  order  denyiog 
new  trial,  plaintiff  appeals.  Beversed. 

James  A.  Tawaey  and  H.  M.  Lamberton, 
for  appellant  lind  &  Hagboff  and  Gea  W. 
SomecvUleh  for  respondent 

DICEIl^ON,  J.  This  la  an  action  of  eject- 
meat  It  was  tried  by  the  court  without  a 
jury,  and  upon  the  facts  found  It  was  consid- 
ered that  the  ^teinUff  was  not  entitled  to  re- 
cover. Attention  should  be  directed  to  the 
following  faots  found  by  the  court:  Hie 
^alntltra  asserted  title  1b  derived  through 
<1)  the  act  ot  congress  of  March  S,  1857,  mak- 
ing a  grant  of  lands  to  the  territory  of  Min- 
nesota to  aid  In  the  construction  of  certain 
lines  of  railroad,  including  that  of  the  present 
Winona  &  St  Petw  Railroad  Company;  (2) 
tlie  d^olte  location  of  the  line  of  that  road, 
August  8, 1864,  by  the  filing  of  its  map  of  lo- 
cation  In  the  general  land  office  at  Washing- 
ton, which  showed  the  land  In  question  to  be 
within  the  six-mile  limits  of  the  road,  and 
henoe  (being  In  an  odd-numbered  section) 
within  the  terms  of  the  grant  If  not  then  oth- 
erwise appropriated;  &)  a  certlflcatioa  of  thla 
with  other  land  to  the  state  in  August,  1874, 
ta  terms  for  the  benefit  of  the  8t  Paul  & 
Sioux  City  Railroad  Company,  which  was  also 
one  of  roads  to  aid  in  the  construction  of 
which  lands  were  granted  by  said  act  of  con- 
gress, although  this  land  was  not  within  the 
place  limits  of  ttie  grant  made  for  the  benefit 
of  the  latter  rond;  (4)  a  deed  of  conveyance 
of  this  land  from  the  state  to  the  Winona  & 
St.  Peter  Railroad  Company  In  February, 
1881;  and  (6)  adeed  of  conveyance  of  the  same 
land  by  the  latter  company  to  the  plaintiff. 
It  however,  further  appears  that  In  May, 
1864,  before  the  definite  location  of  the  line  of 
the  Winona  &  St  Peter  Kuilroad,  one  Locke 
duly  mode  a  homestead  entry  on  this  land, 
under  the  homestead  act  of  congress  of  1832, 
and  he  continued  to  occupy  tlie  land  tmder 
such  entry  until  June.  1867,  when  bis  entry 
was  cauu^ed  by  the  oommhnkmer  of  the  gen- 


eral land  office.  Thereafter,  in  July,  ISTl. 
the  defendant  In  due  form  of  law  entered  this 
land  OS  a  pre-emptitm  claim,  and  received  the 
usual  oertiflcate  thereof.  He  has  ever  ^oe 
oontlnned  to  reside  on  the  hmd,  and  has 
mode  valuable  inipToremeaits  thereon.  Bat 
In  May,  1872,  such  pre-«nptlon  entry  was  can- 
celed by  the  commissioner  of  the  general 
land  office  for  the  reason  that  the  land  was 
considered  to  be  within  the  grant  made  In  aid 
of  the  Winona  &  St  Peter  Railroad.  After 
this  action  had  been  oommnnced*  upon  an  ap- 
I^lcatlon  to  the  secretary  of  flie  interior  to  se- 
cure a  cancellation  of  the  NToneous  oerttflca- 
tlon  of  this  and  other  lands  to  the  state  aa 
falUng  wltiiln  the  railroad  grant  which  nppU- 
oatlon  wtis  made  pursuant  to  an  act  of  con- 
gress **to  provide  for  the  adjostment  of  Innrl 
grants  made  by  congress  to  aid  In  the  con- 
struction of  railroads,  and  for  the  forfeiture 
of  unearned  lands,  and  for  other  purposes, " 
approTed  March  S,  1887.  (£4  St.  at  Large,  p. 
566.)  the  secretdiy  of  the  Interior  decided 
(Dec  26.  188»,  9  Deo.  Dep.  Int  p.  649)  that 
this  land  had  been  erroneouBly  and  wlthont 
authority  of  law  certified  to  the  state.  The 
court  finds  that  in  and  by  such  decision  the 
secretary  of  the  Interior  demanded  of  13ie  rail- 
road company  ii  reoonveyonce  of  the  land, 
which  being  refused,  the  attorney  general  of 
the  United  States  to  June,  1891,  instituted  an 
action  in  the  cli-cnlt  court  of  the  United  States 
to  cancel  the  erroneous  certification,  which 
action  is  still  pending. 

Aa  conclusions  of  law  the  oourt  foond  (1> 
that  the  defendant  had  no  right,  .interest  or 
estate  in  the  land,  but  was  a  trespasser  there- 
on ;  and  (2)  that  by  reason  of  the  homestead 
entry  of  Locke  at  ibe  time  of  the  filing  of  the 
map  of  the  location  of  the  railroad  Une  the 
grant  of  1857  did  not  attach  to  this  land,  and 
the  certification  of  the  same  to  the  state  was 
unauthorised,  so  that  the  state  thereby  ao- 
quired  only  m  T(^ble  title;  but  (3)  that  the 
proceedings  taken  since  the  oommenoemoit 
of  this  action  (the  dedalon  of  the  secretary  of 
the  Interior  upon  the  application  for  the  can- 
oellation  of  such  certification,  and  the  Insti- 
tuting of  the  suit  for  the  same  purpose  In  the 
circuit  court)  rendered  totally  roid  the  nnao- 
tborised  certification,  so  that  neither  the  state 
nor  those  claiming  throng  or  under  the  state, 
Including  the  plaintiff,  bare  any  rii^t  title, 
estate,  or  Interest  in  t^e  land.  Hence  it  was 
considered  that  the  plaintiff  should  not  re- 
cover. 

The  principal  question  presented  on  tiits  ap- 
peal is  as  to  the  legal  effect  of  the  oertlflca- 
Hon  of  the  land  to  the  state  br  the  secretarr 
of  the  Interior,  as  being  embraced  In  the  gran* 
of  1857.  Was  this  proceeding,  under  the  dr- 
cumstanoes  stated,  void  for  want  of  juris- 
diction, or  wa-9  It  only  voidable,  but  still  ef- 
fectual to  ctmvey,  or  as  conclndve  evidence  of 
a  conveyance  ot  the  legal  title  from  the  Unit- 
ed States  to  the  state.  This  Is  not  a  new 
question  In  this  oourt  It  was  presented  and 
decided  In  the  cose  of  Investing  Oo.  t. 
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Darls,  40  Minn.  455.  42  N.  W.  Bep.  290,  pre- 
sented  at  the  April  term  In  1839,  upon  a  state 
ot  facts  substantially  the  same  aa  those  now 
liefore  us.  It  was  there  decided  thr.t,  even 
thou^  the  existence  of  a  homestead  rl^t  in 
t  particular  tract  of  land  at  the  time  when 
the  Hue  of  tiie  road  became  deftnlt^y  fixed 
had  the  effect  to  except  such  land  from  the 
operation  of  the  prior  grant,  nerertheless  the 
certlllcatioii  of  such  land  to  the  state  nuder 
tbe  oongressloiial  act  of  July  13, 1S66,  <14  St. 
at  Large,  p.  97,)  had  the  force  and  effect  of  n 
patent  constttnting  erldence  oonclusiTe  In  Its 
nature,  as  to  one  having  no  interest  In  the 
land,  that  the  land  was  within  the  oongres- 
donal  grant,  so  that  the  title  had  thereby 
passed  from  the  United  States  to  the  state. 
Ihfi  effect  of  the  decision  la  that  the  oerttA- 
catl(xi,  even  thou^  erroneous  by  reason  of 
the  exiatenoe  of  a  homestead  entry  which 
would  have  the  effect  to  withdraw  the  land 
from  the  operation  of  the  grant,  la  not  void, 
hot  only  voldaUe  at  tbe  salt  of  one  who,  liav- 
mg  the  rl^t  to  do  so,  may  take  proper  atepe 
to  avoid  it: 

IE  la  conceded  by  the  respondent  that  the 
decision  Just  cited  Is  ded^ve  against  his  con- 
tention that  the  oertlflcation  was  void,  and  he 
invokes  a  further  consideration  of  the  quen- 
doQ  only  because  of  the  fact  that,  as  he 
thinks,  the  effect  of  a  late  decision  of  the  su- 
preme court  of  the  United  States  (Doolon  v. 
Carr.  125  U.  &  618, 8  Bnp.  Gt.  Rep.  1228)  is  that 
mail  certifloationsof  lands,  which  lands  in  fact 
were  not  within  the  operation  of  the  grant, 
are  void.  And  not  merely  voidable,  so  that  a 
plaintiff  in  ejectment,  who  shows  no  title  ex- 
cept such  as  is  evidenced  by  such  a  void  pat- 
ent, cannot  recover,  even  against  a  trespasser 
in  possession.  While  the  case  of  I>oolan  v. 
Garr  bad  been  decided  when  the  Da  via  Oase 
was  presented  in  this  court.  It  was  not  re- 
ferred to  by  counsel,  nor  was  onr  attention 
directed  particularly  to  it  But.  after  a  care- 
fol  omsiderallon  of  that  decision,  we  do  not 
understand  it  aa  deciding  the  point  here  In- 
ndved  contrary  to  what  was  decided  in  the 
Davis  Oase,  in  which  case  we  mled  as  we 
then  mppoBed,  and  as  we  atlll  believe,  in  ao- 
oordanoe  with  the  trend  of  the  decisions  of 
the  supreme  court  of  the  United  States.  The 
facta  of  the  ease  of  Doolan  v.  Garr  are  dls- 
tagDWiable  from  those  In  the  Davis  Oase  and 
In  the  case  now  before  ua.  In  the  former 
case  the  land  In  controversy  was  claimed  by 
the  plaintiff  under  a  patent  from  the  United 
States  to  the  Centm)  Padflc  Railroad  Compa- 
ny purporting  to  have  been  issued  under  coo- 
gressioiial  grants  made  as  late  as  18G2.  The 
Tahdi^  of  tills  patent  was  drawn  in  queadoa 
by  evldeoce  offernl  on  the  part  of  the  de- 
fendant  going  to  show  that  the  land  was  em- 
biaoed  within  tbe  UmilB  of  a  Mexican  grant 
made  to  certain  individuals  as  early  as  1840, 
and  which  at  the  time  of  the  eongressional 
grant  mado  to  aid  in  the  eonatroctlon  of  the 
Pacific  Railroad,  as  well  as  when  Its  line  was 
deftdtely  ilxed.  was  ta  proeeas  of  adjustment 


("sub  Judlce")  pursuant  to  tbe  act  of  oongres 
of  March  8,  1851,  ("An  act  to  ascertain  and 
settle  the  private  land  claims  In  the  state  of 
California,"  9  St  at  Large,  p.  63L)  It  was 
ocaistdered,  as  we  understand  the  dedsioo, 
that  such  lands  were  not  "public  lands"  ot 
the  United  States,  and  were  not  Included  In 
the  grant  made  for  the  benefit  of  the  rail- 
road; and  tliat  the  patent  therefor  to  the  rail- 
road company  was  void  (If  the  facta  were  as 
the  offered  evidence  would  have  shown)  for 
the  reason  that  the  snbject-mattei^-the  lands 
embraced  In  the  Mexican  grant— was  not, 
and  never  had  t>een,  within  the  scope  of  the 
jurisdiction  of  the  officers  of  the  government, 
the  vaUdity  of  whose  acts  waa  culled  In  ques- 
tion. As  is  sold  by  the  court,  the  patent  was 
"void  for  want  of  power  In  them  to  act  on 
the  subject-matter  of  the  patent"  Ihe  scope 
and  effect  of  that  decision,  as  we  understand 
It,  as  well  aa  the  reason  upon  which  it  Is 
founded,  are  more  clearly  apparent  by  refer- 
ence to  Beard  v.  Fedeiy,  3  Wall.  478,  and 
Newhall  V.  Sanger,  92  U.  B.  761,  <dted  hk 
Doohm  T.  Carr.  The  treaty  of  February  2, 
1648.  (Guadaloupe  SdAlgo,)  by  which  Mexico 
ceded  to  the  United  States  the  teiTltory  oom- 
pilsing  the  preseat  state  of  California,  respect- 
ed private  property.  It  was  not  Intended 
that  grants  theretofore  made  by  the  Mexican 
government  should  be  impaired,  or  that  the 
lands  granted  should,  by  oar  acqnisltton  of  the 
new  terrritoiy,  become  puUic  property  of  the 
United  States.  But  many  of  these  granta  had 
been  so  made  that  some  proceeding  were 
neoeesary  to  locate  or  define  and  make  cer- 
the  lands  to  pass  under  the  granta.  For 
purpose,  or.  in  brief,  as  expressed  in  the 
law,  "for  the  purpose  of  ascertaining  and  set- 
ting prints  land  claims  in  the  state  of  Oall- 
fomia,"  the  act  of  1851  was  passed.  This 
provided  for  the  appointment  of  oommlsBion- 
ers  as  a  board,  to  which  ail  claims  of  title  de- 
rived from  the  SpanMi  or  Mexican  govern- 
ments should  be  presented  for  adjudication, 
with  the  right  of  appeal  therefrom  to  the  dis- 
trict ooort  of  tbe  United  States,  and  ultimate- 
ly to  the  supreme  court  For  all  claims  final- 
ly conflrmed  In  the  ooorse  of  sudi  proceedloga 
patents  were  to  be  issued  upon  presentation 
to  the  goienti  land  office  of  a  certificate  of 
such  confirmation,  and  a  certified  idat  or  sur- 
vey  of  the  land.  All  londa,  the  claims  to 
which  should  be  finally  rejected  or  held  In- 
valid in  such  proceedings,  or  as  to  which  no 
claims  diould  t>e  presmted  within  a  time  lim- 
ited, were  to  be  considered  a  part  of  the  pub- 
lic domain  of  the  United  States. 

The  Mexican  grant  tmder  which  the  de- 
fendant in  Doolau  t.  Garr  claimed  title  ad- 
vene to  the  patent  issned  in  the  course  of  the 
administration  in  the  general  land  office  of  -ttie 
railroad  land  grant,  feU  within  the  operation 
of  this  law.  It  will  be  sem  from  the  foreg«^ 
lug  sketch  of  the  law  that  the  land  embraced 
in  the  Mexican  grant  wns  never  deemed  or 
treated  as  a  part  of  the  public  domain;  ttiat 
the  land  depaitaent  of  the  govenmient  had 
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nothing  to  do  with  It  until  the  rli^ts  of  daim- 
■nts  and  of  the  UiUted  States  had  been  flnaBy 
determined  hy  another  tribmiftl,  wbidL  alone 
had  jarladloUon  to  act  hi  the  premiBes.  Henoe 
it  was  held  ttiat  the  patent  Issoed  In  the 
ooorse  of  the  adjustment  of  the  railroad  land 
giant  was  volA  for  want  of  Jnxladlotlon  anr 
the  lands  embraced  in  the  Mexloan  grant 
We  do  not  regard  the  decision  as  controlling 
the  question  now  before  us,  Bvea  If  It  has  any 
bearing  upon  It.  It  la  hardly  necessary  to  ad- 
vert to  the  feature  of  this  case  which  distin- 
guishes It  from  that  just  r^brred  to,  and 
^itoh  Is  the  rery  basis  ot  our  dedslcm  In  the 
Case  of  DavlB,  and  which  also  Is  fully  recog- 
nised In  the  decisions  of  the  supreme  court  ct 
ttie  United  States.  See  Johnson  r.  Towsl^, 
13  Wall.  72;  Smeltiiig  Oo.  t.  Kemp.  104  U.  S. 
636;  Ehrfaardt  v.  Hogaboom,  116  U.  &  67»  6 
Sup.  Ot  Rep.  1167;  Wright  r.  Boseberry,  121 
U.  &  488,  7  Sup.  Ot  Rep.  d85,  and  cases  dted. 
It  was  wlUiln  the  Jurisdiction  of  the  land  de- 
partment of  the  gOTemment— a  part  ttf  Its  du- 
ty—to adjust  the  land  grant  made  to  the  state 
to  aid  in  the  eonstruotlon  of  the  railroad,  with- 
in the  limits  of  which  grant  this  land  Is  found 
to  lie,  as  well  as  to  administer  the  laws  relat- 
ing to  pre-emption  and  homestead  claims. 
It  was  required  to  determine  whether  lands 
upon  which  homestead  or  pre-emptitm  fil- 
ings were  sought  to  be  made  were  subject 
to  be  so  appropriated;  to  decide  eonfllot- 
Ing  claims  ot  the  railroad  company  and  the 
homestead  or  pre-emption  settler;  to  certify 
to  the  state,  under  the  law  of  1866,  the  lands 
found  to  be  within  the  operation  of  the  rail- 
road grant  and  to  patent  to  the  homestead 
settier  or  pre^mptioner  the  land  to  whichlie 
should  become  entitied  under  the  laws.  And 
while,  in  the  discharge  of  these  duties,  the  of- 
ficers ot  the  goTemmait  might  err,  eitiier  m 
the  determination  of  matters  of  fact  or  In  re- 
spect to  the  law,  as  any  tribunal  may,  such 
error  would  not  render  their  action  and  final 
determination  void  and  of  no  legal  effect  See 
authorities  last  dted.  It  would  require  very 
dear  and  satisfactory  reasons  to  Justify  a 
holding  that  the  patents  issued  to  home- 
stead settiers  and  pre-emptioners  along  all 
the  lines  of  the  numerous  railroads  In  aid 
of  which  grants  of  lands  have  been  made 
are  absolutely  void,  althou^  long  acqul- 
esoed  in,  If  it  could  be  shown  that  the  railroad 
bad  originally  the  superior  right  to  the  land. 
Neither  ought  It  to  be  held,  except  upon  clear 
reasoiu^  or  on  authority  which  Is  conclusiTe, 
that  the  patents  and  legal  certificates  of  land 
to  the  state  In  aid  of  railroads,  and  In  reUanoe 
upon  which,  as  evidencing  legal  and  perfect 
titles,  thousands  of  farms  and  homes  have 
been  bought  and  are  held,  are  wholly  void, 
although  long  acquiesced  In,  if  it  can  only  be 
shown  that  some  homestead  or  pre-emption 
claim,  perhaps  long  slnoe  abandoned,  at- 
tached to  the  land  when  the  line  of  railroad 
was  located.  Such  rulings  would  go  far  to 
defeat  the  very  purpose  for  which  such  pat^ 
euts  and  oertlfloations  are  antluniaed;  that  1% 


as  affording  evldeaioe  final  and  conclusive,  mo 
far  as  is  consistent  with  the  reoognixed  scope 
of  equity  Juri^rudence,  of  title  In  the  pat- 
aitea  We  do  not  understand  that  the  oaae 
of  Doolan  T.  Carr,  or  any  other  dedslon  of 
the  supreme  court  ot  ttis  United  States,  la 
at  vaiianoe  with  our  dedsion  In  the  Gase  of 
Davis,  which  must  be  aocepted  as  decisive 
upon  the  point  onder  otuiddwatkn.  On  the 
contrary,  this  court  Is  quite  In  harmony  with 
the  declstODB  of  ttiat  court  in  Eauhardt  t. 
Hogaboom,  115  U.  &  67, 6  Sap.  Ct  ll&T. 
and  In  other  cases.  We  oonoor,  therefore,  in 
the  oondusUm  of  the  learned  Judge  at  the 
district  court  that  the  oertlflcatloa  to  the 
state,  under  which  the  B^alntllt  dalms,  was 
evldenoe  of  title,  oonduslve  as  to  raw  not 
entitied  to  call  It  in  question,  althou^  void- 
able In  proper  proceedings  by  reason  of  the 
homestead  entry  of  Lodce,  o^iaHng  at  tlie 
time  of  the  filing  of  the  map  of  location. 
Ralhx>ad  Co.  t.  Ward,  47  Minn.  40^  4A  N.  W. 
Bep.  401,  and  cases  dted;  Baidcm  v.  Ball- 
road  Co..  145  U.  8.  535,  12  Sup.  Gt  Rep.  856. 
We  may  add  before  leaving  this  branch  of 
the  case  that  the  act  of  1866,  provldhig  for 
such  certification,  did  not  restrict  the  effect 
of  the  certification  as  evidence  of  titie  as  to 
lands  not  Intended  to  be  granted,  as  the  prior 
act  of  1864  was  considered  as  having  done  in 
Weelu  V.  Bridgman,  41  Minn.  S52,  359,  4S 
N.  W.  Rep.  81. 

But  the  conclusion  of  the  district  court  that 
the  acts  of  the  land  department  upon  the 
application  to  it  for  the  cancellation  of  the 
certification,  and  the  instituting  of  a  salt 
the  attorney  general  for  that  purpose,  had  the 
effect  to  avoid  the  certification  of  the  titie 
to  the  state,  cannot  be  sustained.  The  cer- 
tification imder  the  law,  having  the  conduslve 
effect  of  a  patent  could  not  be  avoided  by 
any  act  of  the  land  department  The  offloers 
of  that  department  had  no  power  to  annul, 
avoid,  or  reinvest  In  the  United  States  a  titie 
which  had  been  effectually  conveyed,  even 
though  the  conveyance  were  voidable.  This 
principle  Is  recognized  In  the  oi^on  In  Doo- 
lan V.  Carr,  and  Is  dearly  expressed  In  Moore 
V.  Bobbins,  06  U.  S.  630.  See,  also,  McKln- 
uey  v.  Bode,  33  Mhm.  460,  23  N.  W.  Rep. 
851.  and  cases  dted.  Nor  did  the  law  of  1887, 
alwve  dted,  contemplate  the  exercise  of  any 
such  power.  On  the  contrary,  it  provided  for 
the  proper  Institution  of  suits  In  equity  as  the 
means  by  which  erroneous  certifications  and 
patents  should  be  avoided.  Thededdonof  the 
district  court  Ln  favor  of  the  defendant  rested 
upon  the  condnaion  that  the  certified  titie, 
under  which  the  plaintiff  delms,  was  thus 
avoided  by  the  action  of  the  department  and 
the  institution  of  a  suit  for  that  purpose, 
which  Is  still  pending;  and,  as  we  are  con- 
vinced that  this  ooildualon  was  erroneous, 
we  must  reverse  the  order  appealed  from, 
and  grant  a  new  trial.  We  think,  as  the 
trial  court  ruled,  that  the  fact  of  the  certifi- 
cation to  the  state  having  been  made,  as  ex- 
pressed therein,  for  the  butefit  of  the  St 
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Paul  ft  Btonx  City  BaUroad  Company,  did  not 
p«Teiit  tlie  same,  and  the  sabsequent  donvey- 
ance  by  the  state,  from  havlDg  tlie  legal  et- 
fect  whtoh  we  have  ascribed  thereto.  Hie 
oertlflcatlozi  purported  to  be  made  "hi  ao- 
eordance  with  the  requirements  of  said  act 
at  March  3, 1857,  eabject  to  all  its  conditions, 
and  any  Talld  InterTening  rights  which  may 
exist  to  any  of  the  tracts  embraced  ta  the 
foregoing  list"  The  certification  evidenced 
the  transfer  of  the  legal  title  to  the  state, 
and  the  state  conreyed  to  the  railrond  com- 
pany, (the  Winona  ft  St.  Peter,)  which,  as 
against  the  other  company,  (the  SL  Panl  & 
Sioux  City.)  was  entitled  to  It,  as  la  estab- 
lished by  the  atirtiTig«  in  thin  case,  and  as  was 
considered  hi  St  Paul  &  S.  G.  B.  Co.  t.  Wino- 
na &  St  P.  R  Co.,  m  U.  S.  720.  733.  5  Sup. 
Ct  Rep.  334,  where  the  naming  of  the  former 
road  as  the  benefldary  In  the  certificate  Is  re- 
ferred to  as  arising  from  a  manifest  mistake 
In  the  law  on  the  part  of  the  officers  of  the 
land  department  We  deem  U  xmnecessoiy 
to  oMuider  other  qneethnui  In  fba  oaaa 
Ordw  reTersed. 


UNDER  T.  FIDELITY  ft  CASDAI/TT  00. 

OF  NEW  YORK,  et  aL 
(Sopreme  Conrt  of  Minnesota.    Jan.  18,  1883.) 

I0B  IjtBUaAKCa—ASSIOXMRKT  OT  POXJCT  —  CON- 
SSST  OP  COMPl.:(T — WSIOHT  OT  BVIDEMOB. 

Findings  of  fact  JuU  aupvorted  by  the 
•Tfdence. 

(Srllalnu  by  the  Conrt.) 

Appeal  from  district  coort,  Bine  Bortti 
fxnmty;  SeYemnoa,  Judge. 

Action  by  Louis  A.  Llnder,  aa  administra- 
tor at  the  estate  of  Robert  L.  Und,  deceased, 
against  the  Fidelity  &  Casualty  Company  of 
New  Toric  and  others,  to  recover  the  amount 
of  a  ptdloy  of  insoranoe  Issued  by  the  defend- 
ant company  upon  the  life  of  plaintiff's  In- 
testate. The  benefldary  named  in  the  policy 
was  the  defendant  Caton,  and  to  him,  due 
proofs  of  the  death  of  the  insured  having 
been  received,  the  defendant  company  in 
good  faith  duly  paid  the  full  amount  of  the 
bisarance.  Sabsequent  to  the  death  of  Lind, 
and  prior  to  the  payment  of  the  Insurance, 
plain  HfT  and  defendant  Caton  entered  Into  a 
written  agreement,  whereby  Oaton  assigned 
to  plaintiff,  for  the  benefit  of  the  estate  of 
deceased,  an  interest  of  $1,500  In  the  policy, 
ind  agreed  to  pay  the  same.  Of  this  agree- 
ment and  assignment  defendant  Comstock, 
the  local  agent  of  defendant  company  had 
notice.  The  court  before  whom  the  action 
vas  tried  without  a  jury,  found  that  Com- 
stock was  unauthorized  by  the  terms  of  the 
agency  to  consent  to  any  assignment  of  the 
policy,  and  that  the  company  had  in  fact  no 
notice  of  the  attempted  assigmnent.  Plain- 
riff  had  a  Judgment  against  defendant  Caton. 
As  to  the  other  defendants,  the  action  was 
ordered  dismissed.  Plaintiff  appeals  from 
the  judgment  of  dismissal.  Affirmed. 
LmIh  Cray  and   Thomas  Hughes,  for 


appellant  Davis,  Kellogg  ft  Severance  and 
W.  L.  Oomstock,  tar  respondeati. 

GILFILLAN,  0.  J-  The  facts  Jn  the  case 
do  not  admit  of  the  questions  of  law  raised 
by  the  brlefb.  Treating  the  contract  between 
Caton  and  plaintiff  as,  between  them,  an 
equitable  assignment  of  a  part  of  the  claim, 
still,  as  found  by  the  court  below,  the  com- 
pany paid  the  claim  to  its  creditor,  the  per- 
son to  whom  it  had  contracted  to  pay. 
without  having  assented  to,  or  having  any 
notice  or  Imowledge  o^  such  assignment;  and 
that  excludes  any  claim  by  plaintiff 
against  It  The  court  was  not  only  justified 
In  so  finding  the  facts,  but,  on  the  evidence, 
It  could  not  have  found  to  the  contrary. 
When  the  contract  was  made,  Comstock.  the 
company's  local  soliciting  agent,  not  only  re- 
fused to  assume  to  bind  the  ccmpany,  but  de- 
clared that  he  had  no  authority  to  do  so. 
The  evidence  was  nncontroverted  that  in 
fact  he  had  no  authority  In  the  matter  of 
adjusting,  settling,  or  paying  losses,  or  any 
authority  but  to  solldt  Insurance,  countet> 
sign  and  deliver  polldes,  and  collect  pre- 
miums, and,  when  the  draft  payable  to  Oa- 
ton, the  beneficiary  In  the  policy,  was  sent  to 
him,  to  deliver  It  to  Caton,  and  take  his  re- 
ceipt Such  an  arrangement  as  this  contract 
contemplated  was  a  matter  beyond  the  scope 
of  his  authority,  and  notice  of  it  to  him  was 
not  notice  to  the  company.  As  to  Comstock, 
if  he  agreed  to  see  the  contract  between  Ca- 
ton and  plaintiff  carried  out,  it  was  by  pa- 
rol, and,  as  it  was,  in  effect,  to  answer  for 
the  default  of  the  former,  It  was.  within  the 
statute  of  trands.  Judgment  affirmed. 


STATE  ex  rel.  WILSON  v.  BIOBLOW, 
County  Aaditor. 
(Siipteme  Ooort  of  MhmsMtta.    Jaa.  18, 1S03.) 
CoKsnnmoMAi.  Law-o-Titlb  ov  Aor— Bsonip- 
TioN  raoM  Tax  Bau. 
The  proviso  to  mcUod  1,  c  198,  Laws 
1880,  be^g  an  act  to  amend  lection  37,  c.  6, 
Laws  1877,  rating  to  notice  of  redemption 
from  tax  aalea,  is  not  coatrary  to  Const,  art. 
4,  f  27,  that  "no  law  shall  embrace  more  than 
one  subject,  which  ahaU  be  oxpressad  la  Its 
title." 

(Syllabus  by  the  Oourti 

Appeal  from  district  court,  Me^er  counly; 
Powers,  Judge. 

Mandamus  by  the  state  on  the  relation  of 
Elizabeth  K.  Wilson,  administratrix  of  the 
estate  of  E.  M.  Wilson,  against  O.  H.  Bige- 
low,  oounty  auditor  of  Meeker  county,  to 
compel  defendant  to  certify  the  amount  due 
on  the  redemption  of  certain  land  sold  for 
taxes.  From  an  order  directing  the  issue  of 
a  peremptory  mandamus  defendant  appeals. 
Affirmed. 

The  land  In  controversy,  which  was  partly 
the  estate  of  E.  M.  WUson,  deceased,  was  bid 
in  for  the  state.  May  2,  1887,  at  a  tax  ludg- 
ment  sale  for  the  taxes  of  1885.  The  oounty 
auditor  thereafter  duly  published  the  notloa 
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of  npirathm  of  tte  ttme  of  redemption,  as 
required  Qm,  Laws  1BS5,  o.  194,  and  on 
December  17,  lfi91,  no  redemplion  having 
been  mode,  he  conTeyed  ttie  land  to  C-  H. 
Dart  Dart  never  served  or  earned  to  be 
fllTen  any  notice  of  the  expiration  of  tlie 
time  of  the  redemption,  as  required  by  G«n. 
Lavs  1888,  0.  Ids.  Tlie  rdatOT,  as  mdmia- 
Istratrlz  of  the  estate  Ot  E.  M.  Wilson,  de- 
ceased, sought  to  redeem  tiie  land  from  the 
tax  sale,  and,  iKlng  denied,  instituted  these 
proceedings. 

'E.  P.  Peterson,  Co.  Atty..  (Spooner  &  Tay- 
lor, of  counsel.)  for  appdlant  H.  W.  Toung, 
for  respondent 

GILFILLAN,.  C.  J.  Chapter  198,  Laws 
1880,  Is  entitled  "An  act  to  amend  section 
tliirty-seven,  of  chapter  six,  General  Laws  of 
eighteen  himdred  and  seventy -seven,  relating 
to  notice  of  redemption  from  tax  sales."  The 
section  spedfled  In  this  titie  provided  that  the 
holder  of  a  tax  certificate  should,  at  least  90 
days  before  the  expiration  of  the  time  for  re- 
demption, present  the  certificate  to  the  audi- 
tor of  the  coun^,  and  the  latter  should  pre- 
pare a  notice  to  the  i>erson  In  whose  name 
tlie  lauds  should  be  assessed  that  the  notice 
should  be  served  in  the  nmnner  prescribed, 
and  tbat  the  time  for  redemption  should 
expire  00  days  after  the  service  of  the  notice. 
As  iiold  In  State  v.  Smith,  36  Minn.  4m,  32 
N.  W.  Rep.  174,  this  provision  did  not  apply 
to  the  state,  nor  to  an  assignee  of  the  state, 
after  the  time  to  redeem  expired.  The  part 
of  the  amending  act  called  in  question  here 
is  at  the  end  of  the  section  In  which  tt  occurs, 
and  is  In  the  form  of  a  proviso.  It  enlarges, 
instead  of  restraining,  the  operation  of  the 
preceding  part  of  the  section,  so  that  It  does 
not  come  within  the  strict  definition  of  a 
proviso.  But  an  act  of  the  legislature  is  to 
have  efflect  according  to  the  intention  appear^ 
ing  from  It, however  unsUllfully  it  may  be 
drawn;  bo  that,  so  far  as  necessary  for  the  pur- 
poses of  this  oase,  it  does  not  matter  that  It  la 
called  a  "proviso,"  when.  In  strict  legal  defini- 
tion, it  la  not  Section  37  of  chapter  6  con- 
tained all  the  provldon  there  is  In  the  law  on 
the  subject  of  notice  of  the  expiration  of  the 
Ume  to  redeem,  and  Its  effcot  was  to  extend 
the  ttme  to  redeem  until  60  days  after  service 
of  the  notice.  Chapter  198  of  18S9  made 
some  changes  in  the  provistons  of  section 
37,  one  of  which  authorized  the  application 
to  the  county  auditor  to  Issue  the  notice  to 
be  made  before  the  ttme  to  redeem,  as  pre- 
viously fixed  by  statute,  should  expire.  This 
Is  changed  so  as  to  require  the  application 
CO  be  made  after  such  time.  At  the  end  oT 
the  section  hi  the  act  Of  1889  which  makes 
these  changes  occnrs  what  Is  called  the 
"proviso,"  as  follows:  "Provided,  that  'the 
title  to  all  hmds  sold  to  purchasers  under 
ind  by  Ttrtue  of  'the  provisions  of  section 
one  hundred -and  one,  chapter  eleven,'Oeneral 
Statutes  of  eighteen  hundred  and  seventy- 
cight,  shall  not  rest  in  the  purchaser,  and 


'the  lime  for  z«d«nption  shiUl  not  ocplre  m 
til  the  notloe  (xmtemplnted  by  this  act  eball 
have  been  given  by  said  ponShaaer."  Section 
lOlf  thus  referred  to,  provtdcB  that  property 
Ud  In  py  the  state  Shall,  mdeas  redeemed 
wittdn  two  years,  become  tte  absolute  prop- 
erty of  liie  state;  but  It  preserves  the  rl^bt 
to  redeem  after  so  becoming  the  absolute 
property  Of  the  state,  and  before  a  sale  there- 
in by  the  state.  The  proviso,  though  perhaps 
awkwardly  expressed,  merely  extends  to  one 
who  purchases  from  the  state  after  the  ex- 
piration of  the  time  orti^nally  given  for  re* 
dempUon*  the  provisions  In  the  preceding  part 
of  the  section  extending  the  time  to  redeem 
until  60  days  after  service  of  the  m)tlce.  The 
objection  made  to  this  proviso  Is  tiiat  tt  Is  In 
violation  of  the  constitution,  (article  4,  f  27,) 
that  "no  law  shall  embrace  more  than  one 
subject,  which  shall  be  expressed  In  Its  title.** 
The  subject  expressed  In  the  title  to  the  act 
of  1889  is  the  amendment  of  section  37,  c.  Q, 
Laws  1877,  relating  to  notice  of  redemption 
from  tax  sales.  Whatever  comes  irlthln  or 
is  germane  to  the  general  subject  thus  ex- 
pressed was  proper  to  Include  In  the  act 
The  title  to  an  act  need  not  express  the 
partleolar  provisions  to  be  enacted,  nor  re- 
fer In  spedAc  terms  to  the  subdivisions  of 
the  general  subject  All  that  is  required  te 
that  the  details  of  the  enactment  oome  legiti- 
mately imder  the  general  designation  of  the 
subject  hi  the  title.  The  intention  being  ex- 
pressed to  amend  section  37,  It  was  proper 
to  insert  in  the  body  of  the  act  any  pro- 
vlEdons  relating  to  its  general  subject'iuatter, 
to  wit,  "notice  of  redemption  from  tax  sales," 
and  was  proper  not  only  to  alter  the  pro- 
visions as  to  preparing  and  serving  notices, 
and  as  to  the  effect  of  the  notice,  but  to  ap- 
ply the  reqiilrements  to  others  than  those  to 
whom  they  were  applied  by  the  act  to  be 
amended;  as,  for  instance,  to  the  state,  or  to 
purchasers  from  the  state,  or  to  exempt  from 
the  requirements  any  cases  included  in  the 
act  to  be  amended.  Nor,  where  the  general 
subject  is  sufficiently  exprrased.  Is  It  neces- 
sary for  the  title  to  refer  In  any  way  to  the 
effect  the  act  may  have  In  Incidentally  modi- 
fying the  provisions  of  some  other  act  The 
effect  of  flpplytaig  the  provisions  of  this  aot 
to  persons  purchasing  from  the  state  alPter 
the  time  originally  given  fOr  ied«ttption  lurs 
passed,  modifies  Gen.  St  1878,  c  11,  ?  le-J, 
so  tliot  the  nurChaser,  Instead  of  getttog  an 
flbsohtte  titie  from  the  state,  gets  one  wlilch 
can  become  absolute  only  by  service  of  the 
■notice  and  failure  (tf  Teflemption  Tor  60  flays 
thereafter.  The  case  of  State  v.  -Smith,  35 
Minn.  257,  28  N.  W.  Bep.  241,  was  WhoUy 
uilllfce  this.  That  was  a  case  where,  under 
a  title  es^jrcsslng  that  the  act  -was  to  ammid 
one  statute,  the  legislature  -attemptictt  to  ex- 
pressly repeal  -another,  w'hdily  independent 
of  the  -fltst  not  only  in  the  time  Of  its  pas- 
sage, but  in  its  -provledons.  'Ttt&  proviso  was 
not  C(Hitrary  to  the  constlttrtlon. 
Order  affirmed. 
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PINKSRTOIf  T.  liB  BDATT  at  mL 

ifiasgmnm  Oavt  of  Sooth  Dakota.  Jan.  31^ 

1803.) 

■kbaiitcs*  Lmm— Wmi  Biiiommuu  —  Ii&nd 
Held  mroBB  Costeaot  of  Pd&ohasi  —  Coh- 
wnocnos  or  Bqildiko  bi  Vbhdbe. 

LUm  mecha^c**  liea  law  ot  tUa  itate 
iboald  ba  Ub^allr  cooatmod  in  favor  of  the 
medanic  and  material  man.  Tbe  rale  of  thfe 
common  law,  tbat  Btatntea  Id  derogajdoa  thereof 
thonld  be  ■tzictly  construed,  ba*  no  applicatkm 
to  tbe  Cod*  of  tiUa  atatok  the  rule  bavins  been 
«bn«atied  hj  atatnte. 

2.  Ab  a  general  Tide  a  perMm  m  poasessiOD 
of  land  nnder  a  oontraet  to  pnichaBe  tbe  aame 
(aniKit.  to  th«  pzcjndlce  of  the  legal  owner,  sob- 
iect  «-ther  the  land,  or  boUdinga  erected  bj- 
Dim  ^reon,  to  a  mechanlc'a  lien;  but  hr  oie 
nMhanic**  Uen  Uw  of  tU>  atate  the  general 
nle  baa  been  cbaaged  aa  to  the  bidldingB  oaotr 
«d  on  tha  land,  bnt  not  aa  to  tbe  land  itaelf. 

3.  A  BtipnlatloD  in  a  contract  for  the  sale 
<f  land,  that  it  was  anderetood  between  the  pai^ 
tie*  tbat  the  vendee  sboold  erect  a  bnllding  i»> 
en  the  land,  does  not,  of  ItadL  oonstitate  the 
Teodee  the  agent  of  tbe  Tendor,  within  the 
meaning  of  the  mechanic's  Hen  lair,  nor  an- 
thorixe  tiie  Tendee  to  inbject  the  land  (tf  the 
vendor  to  a  Ucn  tor  material  famisbed  for  a 
bDlUing  eoDtiacted  tor  br  aach  rendee. 

4rA  partr  in  joiseirfon  of  land  nnder  a 
eratiaet  to  purchase  the  same  has  aodicMttr  to 
emtract  for  tiie  etectton  of  buildings  or  InK 
prvrenieDto  thereon,  and  to  subject  sodi  boild- 
Inss  or  ImproTemento  to  the  Hen  of  the  party 
famishing  material  therefor  or  performing  la- 
ter tbereon.  wUch  buildings  or  tmprorements 
star  ba  Mid  asparatdT  from  the  land,  and  re- 
noTcd  therefrom  by  the  purchaser,  although 
tbe  Tendee  mar  snbseqaently  abandon  said 
irai^ea,  and  forfeit  all  Us  ritfito  nnder  tba 
notract  to  ynrckna^ 

(ajUaboa  btr  tbe  Court.) 

Appeal  from  drcolt  oonrt,  Pennington  ootm- 
tr;  John  W.  NowUn,  Judse. 

Action  by  Wallace  W.  Plnkerton  against 
KeUj  Le  Bean  and  James  Haft  to  foreclose 
a  Uen  tor  matezlals  furnished  vn&er  the  m»- 
chanio'a  Uen  law.  Judgment  was  rendered 
In  favOT  of  jlBlntlg  against  both  defendants, 
and  dtfiendant  Haft  appeals.  Berened. 

Charles  W.  Brown  and  Win.  Gardner,  for 
^peOonts.   A.  B.  Wallace,  for  respondent 


CORSON,  J.  litis  was  an  action  to  fore- 
dose  a  Uem  for  material  famished  tmder  th» 
mechanlo's  Uoi  law  of  thla  state.  Judgment 
waa  rendered  In  tmvor  of  tha  plabitUX  agalnat 
both  defendants,  and  ttie  defendant  Haft  ap- 
peals Tbe  oomplatnt  Is  in  the  usual  form. 
Tba  deftendnnt  Haft  answered,  denying  all 
010  aU^atkma  of  tbe  complaint  except  the 
transfer  of  the  claim  to  the  plaintiff,  and  aet 
op  afflrmatlTelj  that  he  waa  the  owner  fif  tlie 
premises  up<Hi  which  the  Uen  was  sou^t  to 
be  foredosed.  Tbe  case  was  tried  by  a.  ref- 
CRc^  vrtiD  fonnd  tfaefaote  and  stated  hlacon- 
ctosliMs  of  law  thereon,  xne  facta  found, 
material  to  tki  detennlnatltm  of  this  appeal, 
an  aa  follows:  Tbat  on  liarch  8.  1887,  the 
defendant  James  Haft  was  tbe  owner  of  the 
iiad  on  which  the  Uot  was  dalmed;  that  on 
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or  about  said  date  (March  8, 1887)  the  deftn* 
aort  James  Haft  entered  into  a  contract  wUh 
tba  defendant  Kdly  Le  Beau  whereby  It  waa 
agreed  that  said  Haft  should  sell  to  aald  Le 
Beau  said  property  for  the  mini  of  $1,300. 
payable  «6S0  on  March  16, 1888,  and  9860  oa 
March  15, 188B,  wtth  totereat  at  12  per  coit. 
thereon,  payable  semiannually;  thnt  it  wu 
further  understood  between,  said  Haft  and  Le 
Bean  t2iat  tbe  latter  should  pot  a  building,  to 
wit.  an  opera  boose,  upon  said  land.  Tbe  ref- 
eree further  finds  that  tn  pnrmanoe  of  said 
md^vtandlng  or  parol  agraement  tbe  deteoA- 
ant  Kelly  Le  Beau  went  Into  poeeooslon  ot 
the  property  abore  deaorlbed,  and  began  the 
araotlosi  of  an  oi»cra  house  thereon,  and  caused 
a  large  amoimt  of  worit  to  be  done  tboetm; 
that  the  foQBdatlau  of  aald  buUdtng  waa  lidd. 
and  the  frame  put  up,  and  rough  Mdtng  and 
roof  were  put  on;  tlut  then  said  Le  Bean 
abandoned  the  work  and  did  nothing  more; 
tliat  said  defendant  Kelly  Le  Beau  nerer 
made  mmj  payment  to  said  Haft,  but  dropped 
tlie  woik  andlsft  the  atate;  thnt  saSd  bunbw 
BO  fomUfaed  was  used  by  aald  Le  Beau  la  tiie 
oawrtniotlon  of  aald  opera  boose;  that  there 
waa  nerer  any  oontraet  between  pi^iw^ff  and 
the  defendant  James  Haft  tot  any  taunber  or 
materials  for  said  bnllding,  and  aald  Haft  ner- 
er agreed  to  pay  for  tbe  Same.  From  tbe 
fladlngB  of  fact  tbe  referee  oonotoded,  as  mat- 
ter of  law,  tbat  tbe  plaintiff  waa  not  enttUed 
to  a  lien,  and  tliat  tbe  defendant  Hstt  was  en- 
titled to  a  Jadgnent  Cor  costs.  On  filing  tba 
referee's  report,  with  hta  findings  «f  fact  and 
onohialons  of  law,  ttie  defendant  Haft  morad 
^e  court  for  Judgment,  which  motion  tha 
court  denied.  Thereupon  the  plaintiff  mored 
the  court  to  review  Che  report  of  tbe  referee, 
modify  and  cbange  tbe  DoadtnrionB  of  law  of 
aald  referee:,  and  to  enter  Judgment  for  platan 
tiff.  This  motion  waa  granted,  and  tha  oonrt 
tberenptm  substltnted  tte  oondnaloni  of  law 
for  those  of  tbB  refere<^  wbloh  axe  as  fbUowa: 
"That  tbe  I^al  title  of  tbe  property  deaoilbed 
in  finding  of  fact  Na  1  was  on  tbe  8th  day  ot 
Maxofa,  18S7.  and  stlU  is.  In  the  defendant 
James  Haft,  and  tbat  the  defendant  KeUy  La 
Bean,  during  the  month  of  June,  A.  D.  1887, 
was  an  agent  of  tbe  aald  James  Baft  in  build- 
tng  a  certain  opera  house  on  said  premiaea. 
That  the  defutdant  KeUy  Le  Bean  pnrdiaaed 
of  the  plaintiff  herein  the  mateztala  described 
In  finding  No.  7  fi»  use  in  boUdiag  nttl  apaca 
bouse,  in  pnrsuanoe  of  tbe  porpoan  of  Us 
said  agency,  and  tbat  plain  tifTa  lien,  when 
filed,  attaidied  to  said  opera  hotMe,  and  the 
premises  iqxMi  wtiloh  it  was  bdng  boilt,  and 
atUl  ia  a  valid,  subelsting  Uen  thereMi." 
Judgment  was  therea/ter  rendered  In  f  ayor  <tf 
the  plaintiff  and  against  both  defendants,  de- 
creeing a  sale  of  tbe  premlasa  to  aatlsCr  plains 
tiff's  Uen.  in  the  usoal  form. 

NumerouH  errors  are  asidgned  and  set  ont 
at  loogth  in  tha  abstract,  bot  tha  learned 
oounsel  for  the  defendant  Haft  have  oour 
dMoed  them  in  tb^  brief  into  tbrea  pnqH>- 
alttoiMk  only  two  of  wbloh  will  be  ooaaldared, 
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as  the  second  was  abandoned  on  the  argu- 
ment. "(1)  It  appears  upon  the  face  of  the 
oomplaint  that  the  same  does  not  state  facts 
snfflolent  to  constitute  a  cause  of  action. 
*  *  *  (3)  The  court's  conduslons  of  law, 
and  the  Judgment,  are  unsupported  by,  and 
are  contrary  to,  the  flndlngs  of  fact,  and  sue 
contrary  to  law." 

The  objection  that  the  complaint  does  not 
state  facts  sufficient  to  oonstitute  a  cause  of 
action  is  not  made  to  the  oomplaint  proper, 
but  to  the  account  filed,  a  copy  of  which  la  an- 
nexed to  the  complaint  as  an  exhibit,  and 
made  a  part  thereof.  The  counsel  for  appe- 
lant contraid  tiiat  It  appears  from  the  account 
filed  that  the  firm  of  W.  W.  Pinkerton  &  Co. 
were  the  parties  «itltled  to  the  lien,  and  not 
the  phiJntlff  IndlTtdually,  by  whom  the  lim 
was  filed,  and  that  It  is  not  stated  therein 
that  the  claim  was  asdgned  by  said  firm  to 
the  plalntifl.  nils  objection  asnnnes  that  the 
bea  was  filed  by  the  plalntUT.  It  Is,  howerer, 
alleged  In  the  complaint  that  the  account  was 
filed  by  W.  W.  Flnkerton  &  Oo.,  that  the  con- 
tract for  the  material  was  made  by  that  firm, 
and  that  the  material  was  furnished  by  that 
firm.  Substantially  the  same  facts  are  stated 
In  the  account  filed,  as  api»earB  from  the  copy 
annexed  to  ibe  complaint  as  an  exhibit  Hie 
concluding  statetnent,  therefore,  in  Uie  ac- 
count filed,  that  "the  affiant  claims  a  lien  on 
said  premises,"  should,  we  think,  be  con- 
strued with  reference  to  the  other  statements 
In  the  account,  and  understood  as  claiming  a 
Uen  for  the  firm  of  which  affiant  was  a  mem- 
ber. The  plaintiff  has  stated  no  facts  in  the 
account  filed  which  would  entitle  him  to  a 
Uen  IndlTiduaUy,  nor  has  he  stated  such  facts 
in  his  complaint;  and  hence  the  statement 
that  he  claimed  the  hai  should  either  be  dis- 
regarded, or  held  to  be  a  liea  for  the  firm. 

Other  objections  are  made  to  the  exhlUt, 
but,  as  they  go  mainly  to  the  form  of  certain 
statements  therein,  as  not  b^g  sufficiently 
spedflo,  they  are,  in  our  opinion,  without  mer- 
it Hie  mechanic's  Uen  law  does  not  prescribe 
any  particular  form  in  wlilch  the  account  to 
be  filed  shall  be  made  out,  but  simply  provides 
that  "a  Just  and  true  account  of  the  demand 
due,  *  *  *  after  allowing  all  credits,  and 
containing  a  correct  description  of  the  prop- 
erty to  be  charged  with  said  lien,  and  verified 
by  affidavit,"  shall  be  ffled.  Section  5476, 
Comp.  Laws.  When,  therefore,  an  account 
filed  states  substantially  the  f&cta  required  to 
be  stated  by  the  statute,  and  is  duly  vertfled, 
we  think  it  should  be  held  sufficient  The 
mechanic's  lien  law  was  designed  for  the  pro- 
tection of  a  meritorious  class  of  perscms, 
whose  material  or  labor  has  contributed  to 
create  and  bring  Into  existence  the  buildings 
or  tmprovemfflits  upon  which  the  lien  is 
claimed,  or  has  raihanced  the  value  of  the 
property  Into  which  such  material  or  labor 
baa  altered,  and  should  therefore  receive  a 
liberal  oonstmcUon,  to  effect,  as  far  as  pos- 
sible, conslBtent  with  tiie  rules  of  law  and  the 
xlitfits  of  property  owners,  the  ol^ect  Intend- 


ed. Mining  Co.  v.  CulUns,  104  U.  S.  17«; 
Davis  r.  Alvord,  94  U.  S.  546.  The  rolj  of 
the  common  law,  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed,  has  no 
application,  under  the  Code  of  this  state,  as 
the  rule  has  been  abrogated  by  statute.  Sec- 
tion 4768,  Comp,  Laws. 

2.  Counsel  for  appellants  further  contend 
that  the  conclusions  of  law  stated  by  the 
court,  and  the  judgment,  are  unsupported 
by,  and  are  contrary  to,  the  findings  of  the 
referee,  and  are  contrary  to  law.  In  this  con- 
tention we  think  the  counsel  are  correct 
The  only  flndlng  of  fact  upon  which  the 
learned  court  below  conld  have  based  Its  con- 
dnslon  of  law  that  Le  Beau  was  acting  as 
the  agent  of  Haft  In  contracting  for  the  mar 
terlal,  and  upon  which  the  property  of  Haft 
could  have  been  subjected  to  the  Uen  of  the 
plaintiff  for  the  value  of  the  material  fur- 
nished Le  Beau,  Is  "that  It  was  further  un- 
derstood between  said  Haft  and  Le  Beau  that 
the  latter  should  put  a  building,  to  wit,  an 
opera  bouse,  upon  said  land."  It  win  be  no- 
ticed that  by  the  flndlngs  the  legal  titie  to 
the  land  on  which  the  building  was  erected 
was  In  the  defendant  Haft,  and  that  Htft 
had  contracted  to  s^  it  to  Le  Beau  upou  the 
payment  of  $1,300,— one  half  payable  in  one 
year,  and  one  half  In  two  years,  no  money 
being  paid  at  time  of  sale.  The  court  was 
not  we  think,  Justified  in  finding  from  this 
stipulation  that  Haft  actually  intended  to 
make  Le  Beau  his  agent  In  the  erection  of  the 
opera  house,  or  Intended  to  confer  upon  tdm 
the  authority  to  charge  Haft's  property  with 
the  cost  of  material  and  labor  that  might  be 
contracted  for  by  Le  Beau  In  the  construction 
of  said  building.  There  is  no  question  of  es- 
toppel in  the  case,  as  It  is  not  found  that  Haft 
did  any  act  or  made  any  declaration  calcu- 
lated to  mislead  the  material  men,  or  Induce 
them  to  furnish  the  material,  other  than  the 
stipulation  referred  to.  The  question,  there- 
fore, presented,  is,  will  tiie  making  of  a  stip- 
tilation  by  a  Tendee,  In  a  contract  to  pur- 
chase, to  erect  a  bidldlng  upon  the  premises 
contracted  for,  constitute  the  vendee  the 
agent  of  the  vendor  to  make  contracts  for  ma- 
teria] and  labor  tiiat  vrill  subject  the  title  of 
the  vendor  to  a  lien  for  suc^  material  and 
labor,  under  the  mechanic's  law  of  this 
state?  The  general  rule  is  that  a  person  In 
possession  of  land  under  a  oontract  to  pur- 
chase the  same  cannot  to  the  prejudice  of 
tiie  legal  owner,  subject  to  a  mechanic's  Uen 
either  the  buUding  or  the  land  of  such  owner. 
Hlckox  V.  Greenwood.  04  IlL  266;  Proctor  v. 
Tows,  115  m.  138,  3  N.  B.  Rep.  569;  Stevens 
V.  Lincoln,  114  Mass.  476;  Dutro  v.  Wilson, 
4  Ohio  St.  Ill;  Wngar  v.  Briscoe,  88  Mich. 
587;  Lauer  v.  Bandow,  43  Wis.  556.  Bnt 
by  the  meolianlc's  Uen  law  of  this  state  the 
general  rule  has  been  changed,  so  far  as 
the  buildings,  erections,  and  Improvements 
upon  the  land  are  ooncemed.  Upon  these 
the  mechanic  and  material  man  are  given  a 
Uen  In  certain  cases,  when  no  boieflclal  Uen 
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apon  the  land  Itself  can  be  acquired;  and 
sudi  buildings,  erections,  or  ImproTements 
maj  be  sold  separately,  and  removed  from 
tbe  land.  Bnt  the  statute  has  made  no 
chanfre  in  the  general  rule,  as  applied  to 
the  land  Itself.  To  subject  tha  vendor's 
Interest  In  tbe  land  to  a  lien  under  a  contract 
for  material  or  labor,  made  by  the  vendee, 
It  most  clearly  appear  that  such  vendee  is 
0ie  agent  of  the  vendor,  authorized  by  such 
vendor  to  bind  bla  Interest  in  tbe  land  for  tbe 
payment  of  the  debt  He  must  be  an  actual, 
as  contradistinguished  ftom  a  constructtve, 
agent 

The  fln/tinga  In  thin  case  are  not.  In  our 
opinion,  sufficient  to  warrant  a  court  In 
conclndliig  that  Le  Beau  was  in  fact  au- 
thorized to  contract  for  material  as  the 
agait  of  Haft  and  as  such  agent  to  subject 
the  land  of  Haft  to  the  Hen.  The  fact  that  It 
Tfts  understood  between  Le  Beau  and  Haft 
that  Le  Beau  was  to  erect  an  opera  house 
apon  the  land  which  he  bad  contracted  to 
panose,  and  of  which  Wb  was  In  tbe  pos- 
tes^n  under  such  contract,  would  not  seem 
to  ns  to  constitute  Le  Beau  tha  agent  of 
Haft  within  the  spirit  and  Intent  of  the 
statute,  which  provides  that  for  material 
furnished  or  labor  performed  under  a  con- 
tract with  tbe  "on-ner,  his  agent,**  etc.,  the 
person  i>erformIng  such  labor  or  furnishing 
such  material  shall  have  a  lien  upon  the  land, 
bondings,  and  Improvements.  Section  5469, 
Comp.  Lawa  The  meclianlc'e  Uen  law  has 
deariy  defined  when  tbe  Interest  In  the  land 
tnay  be  sold,  and  when  the  buildings,  erec- 
tions, and  Improvements  may  be  sold  sepa- 
rately and  removed.  Section  5479  provides 
■that  the  entire  land.  •  *  •  to  the  extent 
of  all  th^  right  title,  and  interest  owned 
therein  by  the  owner  thereof,  for  whose  im- 
mediate use  and  benefit  such  labor  was 
done  or  things  furnished,"  may  be  sold, 
etc;  and  by  the  same  section  It  Is  provided 
that  the  forfeiture  of  a  lease  shall  not  forfeit 
or  Impair  such  lien,  so  far  as  It  concerns 
such  buUdings,  erections,  or  improvements, 
but  the  same  may  be  sold  and  removed  by 
the  pnrchaser  within  30  days.  By  section 
5480  it  is  provided  that  "the  lien  for  the 
things  aforesaid  or  work  shall  attach  to  the 
boildingE,  erections,  or  Improvements  for 
which  tiiey  were  furnished  or  done.  In 
preference  to  any  prior  lien  or  incumbrance 
or  mortgage  upon  the  land  upou  which  the 
same  Is  erected  or  put,"  and  the  same  may 
be  sold  and  removed  by  the  pnrchaser  within 
a  reasonable  time.  "Incumbrance"  la  hwe 
evidently  used  In  its  enlarged  sense.  If  of 
legal  title  to  the  land.  Warden  r.  Sabtos. 
%  Kan.  165, 12  Pac.  Bep.  520. 

It  cannot  be  said,  we  think,  that  the  build- 
ing In  this  case  was  erected  for  the  Immedi- 
ate use  and  benefit  of  Haft  as  he  was  not  In 
possession,  and  had  contracted  for  Its  sale  to 
Le  Beau.  Le  Bean,  however,  was  the  party 
who  had  contracted  for  the  material,  was  In 
pwnwion,  ud  was  tbe  owner,  for  whose 


Immediate  use  and  benefit  the  building  was 
erected.  He  had  contracted  to  purchase  the 
property,  and  the  reasonable  presumption  Is 
that  he  intended,  at  the  time  be  contracted 
for  tiie  material,  to  complete  the  purchase. 
At  tbe  time  Le  Bean  contracted  for  the  ma- 
terial for  the  building,  he  had  an  equitable 
tide  to  the  land,  and  Haft  had  an  equitable 
mortgage  upon  the  property,  and  held  the 
legal  title  as  security  for  its  payment;  and, 
had  proceedings  to  foredose  the  Uen  been 
taken  and  concluded  before  the  first  pigment 
on  the  contract  of  sale  had  become  due,  not 
only  the  building,  but  all  his  equitable  titl^ 
could  have  been  sold  under  the  decree.  But 
it  seems  to  be  conceded  by  the  counsel  for 
both  parties  tiiat  upon  the  failure  of  Le  Beau 
to  make  the  first  pigment  In  March,  1888,  tbe 
contract  between  Haft  and  Le  Beau  was 
terminated,  and  that  therefore,  Le  Beau 
had  no  Interest  In  the  land  that  was  the  sub- 
ject of  a  Uen.  Assuming  that  this  Is  a  correct 
construction  of  the  contract  of  sale  found  by 
the  referee  In  this  case,  yet  Le  Beau  had  an 
equitable  Interest  in  the  property  at  the  time 
he  made  the  contract  for  tbe  material  upon 
which  tha  Uen  of  the  material  men  attached; 
and,  althou^  the  Uen  of  the  material  men 
npon  the  land  might  cease  when  Le  Beau's 
Interest  in  the  contract  ceased,  their  Uen 
upon  the  buUdlng  remained,  as  Le  Beau  was 
not  a  trespasser,  but  had  authority  under  his 
contract  of  sale  to  erect  the  buUdlng,  and 
subject  the  buUdlng  Itself  to  the  Uen,  in 
preference  to  any  other  Hen  or  claim.  Sec- 
tion 5480  of  the  mechanic's  lien  law  of  this 
state  Is  a  copy  of  a  section  of  the  Towa  Code, 
which  had  received  a  construction  by  the 
supreme  court  of  that  state,  prior  to  its 
adoption  by  the  legislature  of  the  late  terri- 
tory of  Dakota,  In  Stock  well  v.  Carpenter, 
27  Iowa,  110.  The  action  in  that  case  was 
one  to  enforce  a  Uen,  for  material  fumlsbed 
for  certain  Improvements  erected  by  a  ven- 
dee undei*  a  contract  of  sale,  upon  the  build- 
ings and  land.  Judge  DlUon,  deUvering  the 
opinion  of  the  court,  says:  "As  to  the  land, 
the  priority  of  the  Uen  of  the  vendor  is  not 
disturbed;  •  •  •  but  as  respects  the  build- 
ings, erections,  and  Improvements  for  which 
the  material  were  furnished,  or  the  work 
done,  the  statute  Is  express  that  the  Uen  of 
the  mechanic  shaU  attach  thereto  In  prefer- 
ence to  any  prior  Uen  on  the  land,  and  that 
such  hesx  may  be  oiforced,  and  the  buUdlng 
or  other  erections  sold  and  removed."  It 
l4  true  tbat  In  that  case  tttere  was  no  stipula- 
tion that  the  vendee  should  erect  any  buUd- 
lng upon  the  land;  but,  in  our  view  of  the 
case  at  bar,  that  stipulation  does  not  change 
the  legal  principles  governing  the  case.  The 
legislature  having  provided  a  remedy  for 
tbe  material  men  and  mechanics,  when  the 
material  is  furnished  or  work  done  for  a  per- 
son who  has  no  legal  title  to  the  property, 
by  living  such  material  men  or  mechanics  a 
Uen  iq>on  such  buildings  or  other  erections, 
and  authorizing  a  sale  of  the  buildings  or 
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other  erections,  an^  a  remoTal  of  the  Bame 
by  the  imrchaser,  this  remedy  must  be 
deemed  excIiislTe  of  any  other  proceedlogs, 
o  against  the  property. 

The  counsel  for  appellant  contend  that  tha 
provisitms  contained  In  section  5480  apply  only 
to  tenants  and  leasehold  Interests,  but  we 
cannot  agree  with  counsel  In  this  contention. 
Tenants'  interests,  as  we  have  Been,  are  pro- 
Tided  for  In  the  preceding  section.  We  are 
of  the  opinion  tlut  section  5480  applies  to 
all  cases  when  the  lieu  claimant  can  aoqoire 
no  beneficial  Interest  In  the  land  by  reason  of 
the  legal  title  to  the  land  not  being  <diarg^ 
able  with  the  Uen,  or  there  Is  a  prior  lien  or 
mortgage  that  would  prevent  such  lien  claim- 
)int  acquiring  a  beneficial  interest  In  the  land 
itself.  Tile  same  argument  was  pr^ 
seated  to  the  supreme  court  of  Iowa  In 
ihe  case  above  dted,  but  the  court  disposed 
of  the  question  by  sivrliig:  "We  do  not  con- 
cur with  the  appellant's  counsel  that  section 
1S53  [of  which  our  section  6480  is  a  copy] 
has  sole  reference  to  the  case  of  buUdlnga 
and  Improvements  made  by  tenants,  as  sped- 
fled  In  the  preceding  section."  We  have  not 
overlooked  the  cases  cited  by  re^xxident,  of 
Henderwm  v.  Ocmaelly,  123  IlL  &8.  14  N.  S. 
Rep.  1,  and  HiU  v.  Gill,  (Minn.)  42  N.  W. 
Rep.  286.  But,  without  questioning  the  cor- 
rectness of  these  decisions  In  the  states 
where  they  were  made,  we  are  of  the  opinion 
that  under  the  mecbajolc's  Ilea  law  of  this 
state  the  doctrine  of  those  cases  is  not  appU* 
cable  here.  The  law  of  thla  state  faavtog  pro- 
Tided  for  a  Uen  upon  the  buildings  or  im- 
provements, and  for  a  sale  of  them  separate- 
ly from  the  land,  wh^  Buch  lienor  can  ac- 
quire no  valid  Ilea  to  the  land,  it  must  be  held 
to  fdve  such  Uaior  a  Hen  upon  the  improve- 
ments only,  and  precludes  him  tiom  acquir- 
ing any  lien  upon  the  land  itself. 

We  think,  under  the  facts  found  In  this 
case,  the  material  med  were  required  to  ex^ 
dse  reasonable  care  to  ascertain  who  had  the 
legal  title  to  the  property,  and  the  nature  of 
the  Interest  of  the  party  In  the  property,  with 
whom  they  contracted.  One  of  the  principal 
objects  of  the  recording  acts  is  to  enable  all 
parties  to  ascertain,  when  deaUng  with  per- 
sons In  poBs^sEdon  of  land,  whether  or  not 
such  person  Is  the  owner,  and,  If  not  the 
owner,  what  interest  he  has,  if  any,  In  the 
property  upon  which  the  improTements  are 
to  be  made.  Our  conclusions  are,  therefore, 
that  the  court's  coaclusions  of  law  were  not 
warranted  by  the  findings  of  fact,  snd  that 
the  judgment  Is  not  supported  by  such  flnd- 
ings,  and  should  be  reversed.  It  is  possible 
that  this  court  would  be  Justified  in  modify- 
ing the  judgment  by  conforming  it  to  the 
views  herein  expressed,  but  as  the  case  was 
tried  by  the  plaintiff  upon  the  theory  that 
plaintlfr  was  entitled,  not  only  to  a  lien  upon 
the  building,  but  upon  the  laud,  also,  aud  by 
the  defendant  upon  the  theory  that  plaintiff 
had  no  lien  upon  either  the  building  or  the 
land*  w«  deem  it  proper  to  reverse  the  Judg- 


ment, and  order  a  new  tzlal,  as  to  defendant 
James  Haft,  and  it  Js  so  ordered.  All  tlie 
Judges  ccnunir. 


HDIX  V.  OALDWELU 
(Supreme  Court  of  Booth  Dakota.   Jan.  25, 
18030 

BizECL-TED  Sjllb  OF  Per&onaltt  —  BasiCB  OF 
Wahkantt  of  Title  —  Rbmbdv  ot  PfRCHAaER 
—  FaiUDOLBifT  RspaBSBaTATiOHS  —  Acru&L. 
Damaob. 

1.  0.  contracted  with  H.  to  ddlver  to  him 
certain  specific  persoual  property  at  a  future 
day,  and  at  the  time  of  making  such  contract 
C  reoeived  and  accepted  from  H.,  at  aa  agreed 
pric^  as  part  payment  under  the  contract,  other 
personal  proper^,  the  title  to  which  was  ab- 
solutely transferred  by  H.  to  O,  ffdd,  that 
the  transaction  aa  to  the  property  so  transferred 
by  H.  to  C.  oonstitoCsd  an  eixeeoted  sal^  and 
not  a  contract  for  a  salfc 

2.  Undo-  the  provisions  secti<m  3645. 
Oomp.  Laws,  a  vendee  on  an  executed  sale  of 
ptfsonal  pn^ierty,  In  the  absence  of  fraud,  has 
no  right  to  resdnd  such  sale  for  a  teeach  of 
the  Implied  warranty  of  title. 

3.  A  vendee  to  whom  personal  oropcrty  hnii 
been  transferred  under  an  execntea  ssle  cannot 
maintain  an  action  ap<m  the  implied  warranty 
of  title,  nor  interpose  the  breach  of  soch  im- 
plied warranty  of  title,  as  a  defense  to  an  ac- 
tion fCr  the  price,  In  the  absence  of  frandulent 
representations  respecting  the  title,  without 
Mowing  actoal  damage  lesaltlBg  nam  sodi 
breach  <tf  warranty. 

(Syllabus  by  the  Ckiurt) 

Appeal  from  dreuit  courts  Minii«»h«h> 
oounty;  Frank  B.  Alkraia,  Judge. 

Axjtlon  by  U  B.  HuU  against  Ii.  P.  Caldwell 
to  recover  damages  for  a  breach  of  contract. 
Verdict  and  Judgment  for  plalntUC.  Def^d- 
ant  appeals.  Affirmed. 

U.  S.  O.  caierry.  for  appdlaafc  Wlnsor  & 
Klttredgi^  tm  reapoidsuC 

00B80N,  J.  On  July  12, 1800,  the  plaintiff 
and  defendant  entered  Into  a  written  contract, 
by  the  terms  of  which  the  defendant  agreed 
to  deliver  to  the  plaintiff  7B  tons  of  hay  on  d> 
mand  after  Octol>erlst,for  which  the  plaintiff 
agreed  to  pay  him  $^5,  (100  of  which  was  to 
be  paid  by  a  buggy  and  harness,  to  be  delivered 
to  defendant  at  the  date  of  the  execution  of  the 
contract.  The  boggy  and  harness  were  deUv- 
ered,  for  whloh  the  defendant  gave  a  receipt,  of 
which  the  followlDgls  a  copy:  "Sioux:  Falls.  S. 
D.,  July  12,  1890.  Beceived  of  L.  R  Hull  one 
buggy  and  harness,  the  same  to  be  applied 
as  payment  of  one  hundred  dollars  on  a 
quantity  of  hay  this  day  purchased  of  me 
by  said  HuU.  [Signed]  Louis  P.  OaldwelL'* 
During  the  months  of  October  and  November 
the  plaintiff  repeatedly  requested  the  de- 
fendant to  deliver  the  hay,  but  be  neglected 
and  refused  to  deliver  It  About  November 
15th  the  defendant  notified  the  {dalntlff  that 
he  rescinded  the  oontract,  for  the  reason  that 
he  had  discovered  that  the  buggy  was  In- 
cumbered by  a  chattel  mortgage,  and  ten- 
dered to  him  the  hxiggy  and  harness.  The 
plaintiff  refused  to  aooept  the  property,  and 
brou^t  this  action  to  recover  damages  loc 
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tbe  breach  of  Oie  contract  on  the  part  of  the 
d^endant  In  refndng  to  deUver  said  bay. 
The  def^idant  pleaded  the  contrBCt,  the  de- 
lirery  of  buggy  aiid  harness,  tbe  implied 
warranty  of  title  thereto,  the  fact  that  said 
baggy  -was  lucnmbered  by  a  chattel  moit- 
gage  duly  recorded,  and  that  upon  dlscover- 
ing  fbe  exiatenoe  of  such  iDOumbrance  he  re- 
■dnded  the  contract,  and  tendered  to  tbe 
plalntlfF  said  bnsKy  and  harness.  The  only 
issue  that  aeons  to  hare  been  tried  by  the 
coort  waa  the  rl^t  of  Hie  plaintiff  to  recover 
ttie  $100  agreed  upon  In  tlie  ccmtract  and 
recdpt  as  UieTalueof  Uie  buggy  and  harness; 
tbe  otbw  riyima  {or  damages  haTlng  been 
ftrk^en  out,  on  motion,  by  the  court  It  was 
admitted  on  the  trial  that  the  buggy  and 
Iiameas;  at  the  time  they  were  delivered  to 
the  deftoidant,  were  Induded  with  other 
personal  property  In  a  ohattd  mortgage  ot 
$1,000,  filed  for  record  In  the  proper  office; 
hot  on  the  trial  tbe  plaintiff  Introduced  erl* 
dence  t^^ndiT^g  to  prove  Qiat  some  time  prior 
to  the  attonpted  resoindlng  of  tbe  contract 
by  the  defendant  the  property  In  oontrorezqy 
was  released  from  the  Uen  of  tbe  chattel 
mortgage,  and  that  at  the  time  the  defendant 
tendered  the  boggy  and  haaesa,  and  notified 
tbe  ri***«>^ff  that  he  reocdnded  the  contract, 
the  pi»i?*riflf  Informed  tbe  def ttidant  that  the 
property  was  so  released,  and  produced,  the 
release.  At  tbe  olose  of  tbe  ixial  each  party 
requested  the  court  to  direct  a  verdict,  which 
the  court  declined  to  do,  and  aabmltted  the 
case  to  the  Jury. 

There  are  two  sections  of  our  Code  which 
bear  directly  upon  tbe  questifliiB  In  this  case, 
irtilcb  are  as  f<^WB:  Section  3629:  "One 
who  sells,  or  agrees  to  sell,  personal  property 
aa  his  own,  thereby  warrants  that4e  has  a 
good  and  uninoumbered  title;"  and  section 
36Vi:  "The  breach  of  a  warranty  entitles 
Uw  buyer  to  reednd  an  agreement  for  sale, 
but  not  an  executed  sale,  unless  the  warranty 
vas  lnt«idcd  as  a  oondltloB.**  Counsel  for 
appelant  InMsto  that  under  the  former  eeo- 
tiuQ  there  was  an  implied  warranty  of  an  un- 
incumbered title  cn  tbe  sale,  and  that  ttte 
tnmsacdon  In  this  case  was  "an  agreonent 
for  sale^"  and  therefore  the  af^eUant  had  the 
rig^t  to  rescind  at  any  time  when  he  found 
the  title  was  incumbered  by  the  chattel  mort- 
gage; but  the  learned  oounsd  for  tbe  re< 
i pendent  contend  that  tbe  tranaaotlOQ  relat- 
ing to  the  buggy  and  bameaa  constituted  an 
"executed  sale/'  and  heawe  ftatn  was  no  rli^t 
to  resell^  on  the  part  of  the  d^^idant,  as  U 
camewltbln  tbe  seosid  clause  of  secttm  8046. 
It  wiU  be  observed  that  by  that  setflim  the 
tight  to  rescind  Is  given  on  "an  agreement 
for  sale,*'  but  Is  doiled  In  case  of  "an  exo' 
cttted  sale."  This  sectitm  states  briefly,  but 
dearly,  the  rule  as  It  existed  before  the 
sdoptloB  of  flw  Code.  Yocffhees  v.  Bad.  a 
288;  CaiT  Gmnnn,  4  Oil.  625;  Mnt 
ler  T.  Bno,  14  N.  T.  697;  Thornton  v.  Wynn, 
12  Wheat.  183;  One  t.  Ball.  24  Wend,  m 

Tbe  first  question,  therefore,  la,  did  the 


transaction  In  this  case  constitute  an  exe- 
cuted sale?  We  are  of  tbe  opinion  that  It  did. 
While  it  Is  true  the  contract  between  the 
parties  was  not  an  executed  contract,  as  tbe 
hay  was  not  delivered,  and  the  balance  of 
the  purchase  price  was  not  paid,  the  price  of 
tbe  buggy  and  harness  was  ^eed  upon,  and 
It  was  delivered  to  the  defendant,  a  receipt 
given  for  It  as  payment  of  $100  on  the  con- 
tract, and  the  title  to  It  was  absolutely  trans* 
f^red  to  the  def^dant  It  was  not  an  agree- 
ment for  a  sale,  that  required  some  farther 
act  to  be  p«f  ormed  on  the  part  of  one  or 
both  parties  to  perfect  It,  but  It  was  a  com- 
pleted sale.  The  defendant  was  at  liberty  to 
dlsiKMe  of  the  property  in  any  manner  be 
ml^t  deem  proper.  In  case  of  the  loss  or 
destruction  of  the  proper^  the  loss  would  be 
that  oif  tbe  defaoidant  Tbe  transaction,  there- 
fore, constituted  an  unconditional,  executed 
sale  of  tiie  buggy  and  harness  to  the  defend- 
ant. Section  3605,  Oomp.  Laws.  It  then,  the 
sole  was  an  executed  sale,  the  defendant  bad 
no  rii^t  to  rescind  It  wltfaoot  the  consent  of 
the  plsintiff.  Tbe  Implied  warranty  Itself  Is 
not  presumptively  a  condition,  (Kieman  v. 
Boobelean.  e  Bosw.  148;  Toorhecs  v.  Barl, 
supra;)  and  In  this  case  there  waa  no  evl- 
draice  tending  to  prove  that  there  waa  any 
agreement  that  the  warranty  should  operate 
aa  a  ocmditicm.  A  vendee,  In  the  case  of  an 
executed  sale,  has  no  rl£^t  of  action  on  tha 
Implied  warranty  of  title  untQ  he  Is  deprived 
of  the  possession  of  the  property,  and  the 
same  principle  applies  to  pleading  such  war- 
ranty as  a  defense.  In  Case  v.  Hall.  24 
Wend.  102,  Chief  Justtoe  Nelsca,  delivering 
the  opinion  of  tiie  court,  says:  "Wher^  how- 
ever, the  vendee  relies  on  the  warranty  ot 
title,  erpreas  or  implied,  then  mtut  be  a  re- 
covery by  the  real  owner  before  the  action 
can  be  maintained.  l%Js  is  In  the  nature  of 
an  ertottmi,  and  Is  the  only  evidence  of  the 
breach  of  the  contract;  in  analogy  to  tbe  case 
of  a  covenant  real"  Again  be  says,  In  the 
same  opinion:  'Tosslbly  Om  owner  may 
never  dalm  and  enforce  bis  titie,  or,  if  he 
does,  the  seller  may  settle  with  him.  Tbe 
breacb  Implies  no  bad  fidtii,  and  therefore 
Is  compatiUe  with  perfect  fair  dealing  be* 
tween  the  parties;  and  the  Indemnity  Is  com- 
plete by  responding  therefor  after  a  recovery 
under  paramount  title."  See,  in  addition  to 
cases  citefl.  Gross  v.  Kleraki,  41  Oal.  Ill; 
Unton  V.  Pqrter,  31  Dl.  107;  BefiJ.  Sales,  | 
888  et  seq.  This  was  undoubtedly  the  view 
taken  by  the  codlflers  of  the  Code,  as  they 
provided  by  section  4502  that  "the  detriment 
caused  by  tbe  breach  of  tbe  warranty  of  the 
titie  of  personal  property  sold  is  deemed  to 
be  the  value  thereof  to  the  buyer  when  he  Is 
deprived  of  the  posseesdon.  •  •  •  **  This 
section  seems  to  assume,  therefore,  that  be- 
fore an  action  will  aoorue  to  the  vendee  he 
most  be  *^prlved  of  the  possesston." 

If  the  vendor  fraudulently  represents  the 
property  to  be  his  own  whoi  he  knows  it  bfr 
UnigB  to  a  stranger,  an  actkn  UmMo  reeovM 
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damagea  therefor,  though  the  real  owner  haa 
not  recoreied  ttte  property,  nor  the  Tendee 
■offered  any  actual  damages;  and  he  Tronld 
probaUj  have  a  iWit  to  readnd  toe  the 
fraud  under  the  proTMons  of  section  3589, 
Oomp;.  Lam.  Cue  ▼.  Han,  sapza.  Bat  In 
Gie  case  at  bar  no  frandnleut  roprcaentationi 
were  pleaded  or  proven  on  the  trial,  and  henoe 
tlie  coaa  presmts  only  ^  qaesOon  of  an  tan- 
plied  warranty  of  title  wMoh  was  Inomnbered 
a  chattel  mortgage  at  12ie  lime  tbe  prop- 
erty was  Bold,  but  Bubaeqnently  releaaed  be- 
fore the  TOidee  mfCeped  any  damage.  The 
leaned  court  below  seems  to  have  taken 
appellani^a  Tiew*  that  the  tranaaotton  consti- 
tuted  an  agreement  Cor  sale  and  not 'an  exe- 
cuted  sale,  and  Instructed  the  Jury  upon  that 
theory.  Our  ctmchudoiis  are,  howerer,  that 
the  theory  upon  which  the  learned  oourt  be- 
low Instructed  the  Jury  was  not  the  correct 
(me,  as  the  transaction,  In  our  view  of  It, 
eonstltoted  an  execnted  nle  oC  tbe  buggy  and 
hameas,  and  that  the  defendant  therefore 
had  no  right  to  rescind  the  sale  nor  the  con- 
tract; and,  not  having  been  deprived  of  the 
po— [iilan  of  the  property  under  the  chattel 
mortgage,  the  def»dant  bad  no  d^ense  to 
the  plaiirtUrs  aoUoD,  wheHier  the  property 
had  or  had  not  been  released  from  the  lien 
of  the  mortgage.  It  fdUows,  therefore,  Hiat 
llie  plaintiff  iras  dearly  entitled  to  recover; 
and  the  verdict  and  judgment  being  right, 
and  being  such  only  as  could  have  been  prop- 
erly rendered,  the  defendant  could  not  have 
beoL  pr^ndlced  ttie  instmotifms  of  tlie 
court  had  they  failed  to  state  the  law  cor- 
rectly,—a,  question  wo  do  not  now  dedde. 
The  oonnsel  for  the  defendant  also  inaiats 
ttkat  the  court  wted  in  refusing  to  allow  him 
to  call  witnesses  to  rebut  certahi  evidence 
admitted  on  the  part  of  the  plaintiff,  but  this 
question  Is  not  so  presented  by  the  record 
tiiat  we  can  consider  It  The  only  statement 
m  the  abstract  upon  ttds  matter  is  "thilt  de- 
fendant's counsel  offers  to  introduce  certain 
evidence  here  which  the  court  refuses  to  re- 
ceive, to  which  ruling  the  defendant  ex- 
cepts." What  the  evidence  was  that  the 
oounsd  offered  to  introduce)  and  for  what 
purpose,  does  not  appear.  A  statement  n 
vague  and  1tv1^«<^»  cannot  form  the  basis 
of  an  exception  that  this  court  can  consider. 
Finding  no  wror  In  the  record,  tlu  Judgment 
is  afflmwfl.  All  ttie  Judges  concur. 


IIILWATTKEB  MUT.  LOAN  A  BLDG.  SOa 

V.  JAGODZmSKI  et  aL 
(Ehq^rsme  Ooort  «F  WlBcoDiln.    Jan.  iXK  1883.) 
Orsniiie  Jdooiunt— Mistakb— DnoKsrioH  ot 

COCRT. 

1.  A  motion  to  set  aside  a  Jadgment  on 
the  grooDd  of  irTeguIanty  or  errors  must  be 
made  at  tbe  term  at  wbicb  It  was  rendered,  in 
that  after  the  close  of  the  term  the  remedy  of 
the  party  aggrieved  by  Bach  jadgment  is  by 
writ  of  error  w  i^meai,  or  a  proceeding  nnd^ 
Bev.  St  I  28^  whidi  provides  tiuit  the  court 


may  relieve  a  party  at  any  time  within  one 

J ear  aft»  notice  thereof  from  a  jadgmeat,  or- 
er.  or  proceeding  against  bim,  tbroaeh  bis  mis- 
take, inadvertence,  or  ezcosable  neglect. 

2.  Where  defendants  suffered  a  jndgment 
by  default,  the  fact  that  an  attorney  whom 
they  ctmsulted  cmceming  tbe  cause  told  them 
that  they  had  no  defease,  and  that  it  would 
cause  them  unnecessary  expense  if  they  defend- 
ed. Is  Insodldent  to  warrant  a  court  in  vaeatinir 
tbe  judgment  <m  the  gnrand  ot  sniwiss,  mis- 
take, or  excusable  neglect,  wlthbi  Bev.  St.  | 
2832.   

3.  Where  tbe  record  of  a  Jodgmeut  on  a 
mortgage  rmdered  by  default  ooatalns  the 
bond,  mortgage,  and  an  Itemised  acoonnt  show- 
ing the  various  items  of  tbe  Jadgment,  such 
judgment  will  not  be  set  aside  when  the  appli- 
cation therefor  and  tlie  proposed  answw  nil 
to  meet  tbe  items  ot  Oe  aeoount  «s  set  bnth 
in  tbe  record. 

4.  Hough  an  apidlcatiou  to  set  astda  a 
Jadgment  by  deholt  Is  largely  addressed  to 
the  discretion  of  tiie  conrt  to  which  it  Is  m&de, 
there  must  be  some  excuse  for  tbe  default  of 
tbe  petitiixiCT;  otherwise,  an  order  vacating  a 
Jud^ent  by  default  cannot  be  sustained  aa 
being  witldn  the  diseretioiiBxr  powsr  of  tbe 
ooort. 

Api»eal  from  drcult  eonrt.  MOwankee  coun- 
ty; D.  B.  Johnson,  Jndg& 

Action  by  the  HQwailkae  Mutual  Loan  ft 
Bttildlne  Society  against  Jacob  JagoddnsU 
and  another  to  foreclose  a  bond  and  mort- 
gage.  There  was  a  Jndgment  by  defaxdt  for 
plaintiff,  and  on  defSndants'  motion  the  Judg- 
ment was  vacated.  From  the  order  vacating 
the  Judgment,  platutlif  appeals.  BerersBd. 

The  other  facts  fully  appear  In  the  follow- 
tng  statemrait  by  FINNET»  J.: 

This  is  an  action  to  forecHose  a  Ixnd  and 
mortgage  execnted  by  tbe  defesidants  to  the 
plaintiff,  a  corporation  raganlsed  under  Bev. 
St  c.  98,  as  a  loan  and  building  sodety,  to  re- 
ceive payments  and  make  loans  to  Its  mem- 
bers, and  divide  the  profits,  as  provided  try 
law.  The  defendant  Jacob  Jagodslnskl  became 
a  m«nber  of  the  corporation,  and  obtained 
tlie  loan  from  It  of  92,400,  June  1, 1887,  for 
which  the  bond  and  mortgage  in  question 
were  given,  and  It  was  claimed  in  and  by  the 
complaint  that  f2329.20  was  due.  ^e  sum- 
mons, without  a  complaint,  was  served  on  the 
defendants  February  18,  1891.  and  Judgmoit 
was  rendered  as  on  default,  they  having 
faaed  to  appear,  niere  was  the  usual  proof 
of  no  answer  or  appearance,  of  filing  lis  pen- 
dens, and  a  reference  to  ascertain  the  amount 
due  to  L  rSBerwlnskl,  cletk  of  the  court,  but 
tlie  report  was  signed,  "Ignntz  Oserwlnskl, 
Beferee.  By  Max  Gerlach,  Deputy  Clerk," 
dated  June  19,  1891,  and  stated  the  amount 
due  for  Tarlous  items,  principal  sum,  Interest, 
insurance,  taxes,  etc.,  at  92,924.16,  for  whi<^. 
with  ooste,  Judgment  was  rendered  In  the 
iisnal  form,  Jvae  20,  1891.  Pending  the  ac- 
ticm,  March  81st  a  receiver  of  the  mortgaged 
premises  had  been  appointed,  without  notice 
to  defendants,  to  take  posscsrion  of  and  rent 
the  mortgaged  premises,  and  after  Judgment 
upon  notice  the  said  recdver  wss  reanioint- 
ed,  July  22,  1801;  and  on  the  19th  of  the  fol- 
lowing month  he  made  complaint  to  the  court 
against  the  deftedant  JacoJ)  Jagodxiuskl  for 
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(tniteiDpt  of  ooort  In  obstnictliis  him  In  tta 
discharge  of  his  duties,  for  which  the  court 
imposed  a  One  and  costa,  Norember  16th, 
amounting  to  $37.25.  Nor^nber  29, 1891,  the 
defendAntB  filed  their  verified  petition,  pray- 
ing Uiat  tiw  jtidgment  and  all  proceedings 
sobeeqnent  to  the  complaint  be  set  aside  and 
vacated,  and  they  tie  allowed  to  interpose  a 
proposed  answett  whidi  accompanied  the  pe- 
tition, and  tot  such  other  and  farther  relief* 
etc,  apon  the  groimda  (1)  that  the  report  of 
the  referee  was  not  made  by  L  Oswwinskl, 
hot  br  one  Max  Gerla^;  &)  that  no  notice 
of  entry  of  judgment  was  erer  served  or 
glTm  to  them;  (3)  that  in  the  Judgment  it  Is 
ordered  that  Judgment  of  defldeucy  be  ren- 
dered against  both  defendants  for  the  amount 
thereof,  and  that  the  plaintiff  have  execution 
tlierefor,  when  the  petitioner,  Jacob  Jagod- 
dndl,  akme  signed  tlie  b«id;  (4)  that  ttwre  la 
no  prorUon  in  the  Jndgm^t  as  to  whom  the 
rents  and  profits  ot  the  premises  shall  belong; 
that  the  premises  are  their  hometitead,  and 
that  tbej  dalmed  tbem  as  audi;  and  that  the 
order  appointing  a  receiver  was  made  with- 
out JnrlsdlctitHi  or  authority;  and  alleged 
generally  that  all  of  the  proceedings  subse- 
qnent  to  the  complaint  were  Irregular  and 
void,  and  should  be  set  aside,  as  w^  aa  the 
order  pnnlshlng  Jacob  Jagodzlnskl  for  con- 
tempt of  court.  The  petition  further  stated 
that  np  to  the  time  therein  stated  they  were 
wholly  Ignorant  as  to  the  true  atattis  of  the 
oaae.  and  "the  reason  why  they  had  not  soon- 
er appeared  to  defend  the  action  on  the  mer- 
its was  that  they  were  informed  by  one 
P.  J.  Borcbardt,  an  attorney  at  law  residing 
In  tike  dty  of  Milwaukee,  that  they  had  no  de- 
fense to  said  action;  t2iat  it  was  unneoeesary 
for  them,  and  would  make  them  mmecessai? 
costs  and  expenses,  If  th^  appeared  to  defond 
Qiereln:"  that  no  eomplalnt  or  notice  of  ob- 
ject of  action  was  served  on  either  of  them, 
and  they  had  no  knowledge  of  the  true 
a  mount  <daimed  undl  after  Judgment,  and  un- 
til tbeig  learned  from  John  J.  McAuUffe,  an 
attorney  retained  to  reatst  the  contempt  pro* 
ceedlnga,  that  the  defoidant  Wanda  had  a 
dower  Interest  In  the  premlaes,  and  signed  the 
UKHlsage  for  the  purpose  of  releasing  her 
dower  and  homestead  rights,  and  none  other. 
The  answer  of  Jacob  Jagodknski  admits  the 
execution  of  the  bond  and  mortgage,  but  de- 
nies that  he  received  f2,400  on  It,  or  any  sum 
other  than  $1,989;  that  he  paid  to  the  plain- 
tiff thereafter  $407.15,  leaving  "a  balance  of 
principal  of  $l,681.85i  tor  whl<di  he  Is  person- 
ally liable,  together  with  the  lawful  interest, 
unpaid  taxes,  and  Insurance,  and  for  nothing 
else;"  and  denied  each  and  «very  allegation 
uf  the  comp'ialnt,  except  as  admitted,  quall- 
flod,  or  explained;  and  was  verified  and  ac- 
companied by  an  affidavit  of  merits  lu  the 
usual  form,  sworn  to  November  27,  1891,  by 
the  defendant  Jacob  JagodzinskL  The  mat- 
ter embraced  in  the  petition  was  brought  on 
Cor  hearing  by  an  order  to  show  cauae,  tq>on 
hearing  which  the  court  ordered  that  the 


Ji^gment  in  tiie  cause  t>e  set  aside  and  vacat- 
ed; "that  all  olber  proceedings  In  the  action, 
Bubsegtient  to  the  service  and  filing  of  the 
summons  therdn.  be  set  aside  and  vacated; 
that  the  defendants  have  twaity  days  after 
personal  service  upon  them  of  a  copy  of  the 
plalntUTs  complaint  herein  to  appear  and 
serve  their  answer,  or  such  other  pleading 
in  this  action  as  they  may  be  advised."  The 
plaintiff  appealed  from  this  order. 

Winkler,  Flanders,  Smith,  Bottom  &  Vllaa 
and  W.  J.  Allen,  for  appellant.  John  J.  Mc- 
Anllfle,  for  rcspondenta. 

FINNEY,  J.,  (after  stating  the  facta) 
The  Judgment  set  aside  ixf  the  order  ap- 
pealed from  was  rendered  at  the  May  term, 
1891,  and  the  order  to  show  cause  was  ob- 
tained and  heard,  and  tiie  order  In  qoeation 
was  made,  at  the  November  term  In  the  same 
}  ear,  the  September  term  having  Intervened. 
The  summons  In  the  action  was  properly 
served,  and  the  court,  when  it  rendered  the 
Judgment,  had  Jurisdiction  of  the  subject 
matter  and  of  the  parties.  Nothing  is  better 
settled  than  tiiat  the  motion  to  set  aalde  this 
Jndgment  upon  the  errors  and  Irregularities 
here  complained  of  came  too  late.  Insur- 
■noe  Co.  V.  McOormick,  20  Wis.  265;  Salter 
V.  Hiigen,  40  AVis.  303;  Pier  v.  Amory.  Id. 
574;  Soheer  v.  Keown,  34  Wis.  349;  Loomls  v. 
Bloe,  87  Wis.  262;  Herman  t.  Blason,  Jd.  278; 
Fomette  V.  Oamdchael.  38  Wis.  236;  Cole  v. 
Mitchell,  77  Wis.  135,  46  N.  W.  Rep.  948.  AU 
the  errors  relied  on,  worthy  of  any  considera- 
tion, relate  to  matters  npon  which  the  mind 
of  tiie  court  did  act,  or  must  be  presumed  to 
have  acted,  In  rendering  the  Judgment,  and 
appear  upon  the  face  of  the  record,  and  the 
court  Is  precluded  ftom  again  acting  on  the 
same  matters  at  a  subsequent  term,  and 
changing  its  opinion  or  altering  Ite  Judgm^t 
I'blB  rule  Is  subject  to  a  few  exceptions,  stated 
in  Insurance  Co.  v.  McCormlck,  supra.  Aft- 
er the  close  of  the  term  the  party  complain- 
ing can  obtain  relief  only  by  writ  of  error  or 
^peal,  or  imder  the  statute  which  authorbee 
the  court  to  relieve  a  party,  at  any  time 
within  one  year  after  notice  thereof,  from  a 
Judgment,  order,  or  other  proceeding  against 
him  tlirough  his  mistake,  inadvertence,  sur- 
prise, or  excusable  neglect    Section  2832. 

2.  The  respondents'  counsel  In^ts  that  the 
order  should  be  sustained,  as  a  fair  and  prop- 
er Gxeedae  of  discretion,  nnder  section  2832. 
The  order  recites,  as  ground  for  making  it, 
"that  all  proceedings  subsequMit  to  the  serv- 
ice iiud  flUng  of  the  summons  are  Improper 
and  erroneous;"  and  It  does  not  porport  to 
have  been  made  as  an  exercise  of  discre- 
tionary power,  under  section  2882.  No 
irregularis  or  defect  In  th^  comtjl^t  was 
suggested,  nor  any  sufficient  rfeaaon  for 
vacating  the  order  appointing  a  receiver. 
This  order  was  made  on  the  ground  that  the 
premises  were  not  adetinate  secnri^  for  the 
debt,  and  It  operated  as  a  sequestration  of 

Digitized  by 


KOBTHWESTERK  ItEPOKTEE,  Vol.  54. 


the  rents  and  oroflts  ftccndne  after  Us 
date,  wltb  such  as  were  then  due  and  un- 
paid, to  be  applied  In  parment  of  any  de- 
ficiency that  mlK^t  ramain  unpaid  after  the 
saie  of  the  mortgaged  premises.  Oaynor  t. 
newett.  82  Wis.  ~,  S2  N.  W.  Rep.  SIB.  It 
the  order  was  made  under  tiie  seotien  olted. 
It  should  hare  Iieea  uptm  terms  allowing  the 
defendant  Jacob  JagodzlBski  to  file  his 
answer,  and  litl^te  the  question  of  the 
amount  due  on  the  trand  and  mortgage;  the 
other  defendant  not  haring  tendered  any 
answer  with  the  appUcatioiL  It  is  not  easy 
to  see  why  the  court  ordered  "that  all  pro- 
ceedings sabBequent  to  the  serrlce  and  filing 
of  the  sozamons"  be  set  aside.  We  ttdnk 
that  the  application  Is  clearly  Insufficient, 
and  that  it  did  not  warrant  the  conrtln  mak- 
ing tlu  order.  Tt^ere  Is  no  pretense  tiuit  the 
faltnre  of  the  defendants  to  appear  and 
defend  ttie  action  was  tlie  result  of  any 
mistake.  Inadvertence,  surprise,  or  excus- 
able n^ect  The  only  reason  assigned  la 
that  an  attorney  at  Milwaukee,  whom  they 
cfinsulted,  told  them  **tti&t  they  had  no 
defense;  that  It  was  mmecessary  for  them, 
and  would  make  tbem  unnecessary  costs 
and  expenses,  it  they  appeared  to  defend 
therein;"  but  when  they  were  so  Informed 
they  do  not  stete.  and  it  may  well  hara 
been  after  Jndgment  bad  passed  against 
them.  The  plaintiff  was  not  required  to 
serve  hl^  complaint  with  the  summons.  The 
defendants  were  personally  served  with  the 
snnmions  February  19th,  and  judgment  was 
not  entered  until  the  20th  of  June  next 
thereafter,  and  althongfa  there  was  a  contest 
with  the  recdlTer  In  reQ»ect  to  tbe  con- 
trol of  the  mortgaged  premises  as  early 
as  August  18th,  and  proceedings  bad  to 
punish  the  prlndiisl  defendant  as  for  con- 
tempt were  then  instituted,  to  be  heard  on 
the  29th  of  that  month,  yet  this  application 
was  not  made  until  more  than  three  months 
thereafter.  The  court  was  entitled  to 
know  the  specific  ground  of  defense  before 
granting  the  r^ef  prayed  for.  The  sererai 
Items  which  went  to  niake  up  the  amount  for 
which  the  judgment  was  rendered  were 
stated  in  it  In  detail,, and  no  one  of  these  is 
assailed  or  fairly  met  by  the  proposed  answer 
or  petition.  In  substance,  the  principal 
defendant  admits  in  his  answer  that  $1,980 
was  expended  to  his  use  In  the  erection  of 
a  building  on  the  mortgaged  premises.  He 
<'i4iiTnii  that  he  has  since  paid  th^eon 
$407.15.  There  Is  contained  in  the  record 
the  computation  of  the  referee,  and  the 
evidence  of  the  plain  tiff's  secretary,  Mr. 
Moher,  showing  iht  varioos  Items  compos- 
ing the  total  sum  of  the  judgment,  and 
ihowing  that  the  defendant  had  paid  in  in* 
■taHmentfl  $180. .  This  sum,  with  $89.88  In- 
terest thereon,  deducted  from  the  loan, 
plus  Interest,  fines,  taxes,  and  Insurance, 
makes  the  amount  of  the  judgment  It  is 
to  be  bome  In  mtod  that  the  bond  and 
mortgage  contain  the  usual  provisions  In 


sndtt  cases,  and  the  fUmeas  of  the  tnmsao 
tlon  cannot  be  Impeached  by  dealing  In  gen- 
eralities. With  the  bond  and  mortgage  and 
ttie  detailed  statemoit  of  Items  on  file,  the 
court  should  have  required  something 
more  spedflc  than  Is  contained  In  the  peti- 
tion and  answer  before  setting  aside  the 
judgment  Tha  mle  ct  practice  ts  that  an 
applicatl(»i  to  set  aside  a  judgment  and  for 
leave  to  answer  Is  lai^rely  addressed  to  th» 
discretion  of  the  court  to  whk^  It  la  made» 
and  unless  the  default  of  the  party  Is  ex- 
cused, and  a  Terffled  answw  tendered, 
allowing  a  defease  on  the  merits,  the  court 
ought  not  to  lnta-to%.  Seymour  v.  Super- 
visors, 40  Wis.  62,  60;  Unton  Lumbering  Go. 
V.  Board  Sup'ra  of  ChlKMwa  Co.,  47  Wis. 
34B.  248,  2  N.  W.  Rep.  281.  We  do  not 
thtatk  that  the  default  of  the  defendant* 
was  In  any  manner  excused,  and  for  that 
reason  the  order  cannot  be  snstalned  as  with- 
in the  dt8cretl«iaiy  power  of  the  court; 
and  we  may  add  that  the  answer  and  mov- 
ing papers  do  not  make  a  satisfactory  show- 
ing oif  morttottons  detensew  For  tite  ffeaeons 
stated  the  order  of  the  drcolt  court  must 
be  reversed.  The  order  of  the  cfrcatt  court 
Is  reversed,  and  Ae  esM  It  nmaikted  fbr 
further  proceedings. 


GRISIH  T.  UtI«WATIKB]Q  GITT  RT.  GO. 
(Sapreme  Court  ot  ^nsoonalB.   Jan.  UK  1893.) 
NsouaB^TOB  or  Stbsst-Car  Daivaa  —  Bvidbscb 

~MUJOB. 

In  an  action  against  a  street-car  com- 
pany to  recover  compensatory  damages  for  per- 
sonal Injuxlee  alleged  to  have  been  caused  br 
the  sudden  atartinc  of  the  car  while  plaintiff 
was  allgbtinb  evidence  aa  to  what  occurred 
when  plaintiff  got  on  the  car,  tending  to  prove 
malice  on  the  part  of  dafendantTs  dxtver,  M  not 
admiisible. 

Appeal  from  superior  court;  Ifltwankea 
ooonty;  B.  B.  Bnndy,  Jndge^ 

Action  by  Mary  H.  Orlsim  against  the  Mil- 
waukee City  Railway  Company  for  personal 
damages.  Judgment  for  plaintiff.  Dsfttndam 
appeals.  Reversed. 

The  other  f&tstm  folly  appear  In  the  foUow- 
Ing  statement  by  OASSODAT,  J.: 

It  appeans  from  the  record.  In  effect,  tliat 
National  avenue  runs  east  and  west  In  ttte 
dty  of  MUwaiikee;  that  It  la  crossed  at  right 
angles  by  avenues  oommenclng  at  No.  1  in 
the  east,  and  numbered  consecotiv^  west- 
ward; that  the  defendant's  street  railway 
runs  east  and  west  aa  said  National  avenue; 
that  Hay  25,  1888,  the  plaintiff  took  one  of 
the  def  endanf  s  «ais  going  west  on  said  Na- 
tional avenue,  at  milrd  avenue;  ttat  she 
wanted  to  stop  at  Mrs.  EIrth's  grocery  store. 
No.  978  National  avrane,  between  Sxteenth 
and  Seventeenth  avenues;  that,  as  idle  ap- 
proached Seventeenth  avenue,  she  rung  tiie 
bell  once  or  twice,  as  die  alleges;  and  that 
when  all^tlng,  or  about  to  alight,  the  driver, 
oareleariy  snd  nesUgaitly,  started  up  thk 
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team  mddenly,  wim  a  ]^  and  Okww  hw 
off  her  feet  asalnst  the  oatside  rail  at  thQ 
au  on  thtt  phrtfomn,  and  from  there  ab* 
tomiMed  off  the  oar  onto  the  pavemttitr-And 
bUored  her,  for  irhksh  ahe  dahna  damaaaa 
tn  thla  aotton.  The  answer  oaaalata  of  ad- 
irriHBtonH  and  dodala^  and  aUeges  oontributorr 
ne&auaoB  on  the  part  of  the  plaintUI.  At 
the  doae  ot  the  trial,  under  the  charge  of  the 
ooort  the  Jmy  r^nined  a  apedal  Teidlot  to 
the  effect  that  the  platntUC  rung  the  beU  to 
■top  the  car  beftm  It  had  reached  the  on 
Kathmal  aTeone  opportte  to  lln.  Klrth'a 
■tor^  and  then  rang  ttie  beD  a  aeoond  Ume 
tD  atop  fbe  oar;  that  after  ringing  ttub  Ml 
the  first  time  the  plajnttff  aroee,  and  stood 
it  or  near  the  door  of  the  car,  watting  for 
the  same  to  atoft  to  permit  her  to  alight; 
Oat  ttw  driver  of  the  oar  aaw  and  knew  that 
tin  ^attitur,  after  Aa  bad  rang  the  bdl,  was 
Btoding  at  or  near  ttw  dow,  tor  Oe  porpoae 
<tf  altfiting  aa  ason  as  he  stopped  the  car; 
tbat  the  driver  knowing  that  the  ptalnOfl 
waa  ao  atawHag,  and  for  aodi  parpoae^  staitp 
ed  hfa  horaea  anddady*  and  oanaed  ttte  oar 
tobe}alwd,and  thereby oai»ed the  plaintiff 
to  be  thrown  down  and  Injured;  that  the  to- 
ioFj  waa  oocaaloned  by  the  negUganoe  of  lha 
detoidant  cr  Its  aervanta  or  employes  directly 
Qontrlbaling  ther^;  that  the  plalntlfl  did  not 
altfit  from  the  oar  Tolnntarily,  whUe  the 
aune  waa  In  motion;  that  at  the  thne  o£ 
ttie  accident  the  ear  waa  gtring  four  mllea  an 
boor;  that  the  driver  expected  the  phdntlll 
woidd  wait  mtU  tike  ear  reatdied  Ifae  further 
anaring  ot  Seventeenth  avemia  beAve  Aa 
mold  attempt  to  aUtfit;  that  the  plaintiff, 
la  what  abe  did,  was  not  gnUtr  of  any  want 
of  ordinary  oare  tiwt  ™fi*ifH«iiiy  or  MntMy 
oantribnted  to  the  Injury;  that  the  driver  was 
SoUtf  oC  negllgwifle  In  driving  the  car;  that 
at  the  time  the  plalntlfl  rang  the  bell  the  oar 
was  not  ao  near  the  flnt  oroaring  ot  Seven- 
teenth  avonne  that  It  was  Impracticable  for 
the  driver  to  have  stoPP«d  the  car  befoie  It 
Rscbed  anch  first  cmaring;  that  In  their  oj/ta^ 
bm  the  plaintiff  waa  oitUled  to  Jndgmwi^ 
and  tb^  aaseaaed  her  damagea  at  IS.38SL8S, 
From  the  Judgment  entered  thereon  the  de- 
fendant briDfli  thla  appeal. 

Idler,  Noyes  ft  Miller,  fbr  appelant 
Winkler,  Flanden,  Smith,  Bottom  ft  YUas, 
tat  rcapondsnt 

GASSODAi;  J.,  after  stating  tha  facta.) 
Bneptkm  la  taken  to  the  suffldenoy  of  tha 
ipedEal  v^dlot;  but  aa  we  have  oowdnded 
to  revexae  tha  Judgment  on  other  grounds, 
and  different  questions  may  be  submitted 
tvon  a  Jum  trial.  It  la  nnneeeaaafy  to  oca- 
ridn  here  sncH  aUeged  InsajSnlenQy.  Hw 
slalBtlff  was  Oa  flzat  ndtneas  smm  and  e»> 
amtoed  on  tha  trial.  After  ahe  had  given  a 
nmuaai7  die  oconnenoob  Ae  wm  aAed 
fay  her  oonnaeU  on  her  direct  examination, 
Udi  anestton:  "Well,  go  back  to  where  you 
■ot  on  the  ear.  Will  yon  please  tdate  now 


what  occurred  from  the  ttane  you  stopped  the 
oar,  or  signaled  tbe  oar  to  get  cm,  and  what 
oooDrred,— how  this  accident  happened?"  To 
that  qoestloa  flie  d^endant'a  counad  object- 
ed to  what  oocurred  when  she  got  onto  the 
ear,  as  Immaterial  and  irrelevant,  and  sub- 
mitted that  it  cot  no  flgore  bt  ttia  case.  The 
plaintUTa  oounsel  thereupon  stated:  **I  sob* 
mlt  It  doe^  beoatae  I  Intoid  to  Show  Just 
what  I  stated  In  my  opening."  13ie  objeotton 
was  thereupon  overruled  by  the  oourt,  and 
the  defendant  ezoepted.  We  are  eonstzalned 
to  hold  that  such  ruling  was  erroneous.  The 
manifest  purpose  of  the  question  waa  to 
prove  maUoe  on  the  part  of  the  defendantfs 
driver  or  employe.  Olte  answer  of  fba  wit- 
ness did  tend  to  prove  such  malioe,  and  such 
proof  naturally  tended  to  enhaaee  the  dam- 
ages Anmd.  It  wm  be  obeerved  that  tha 
plaintiff  was  only  seeking  to  recover  oom- 
pensatory  damagea.  The  court,  In  effect, 
durged  the  Jury  Oiat  the  plaintiff's  recovery 
nmst  be  Bmlted  to  such  damages.  The  mo- 
tive of  the  defendant's  driver  or  em^ye» 
thezaforeh  was  not  In  taane^  birt  onttniy  tanma- 
teriaL  Even  in  an  actton  to  recover  exem- 
plary damages  tnm  a  corporation  by  reason 
of  injury  oanaed  Iqr  tbe  nialleioaa  oondnct  of 
Ita  employes^  It  la  neoeasary,  In  addltlm  to 
such  malloe,  to  prove  that  the  same  was 
ratified  by  the  corporation.  The  only  poasl- 
Ue  theory  for  sdmltdng  such  evUenoe  bt  a 
case  Uke  this  Is  where  the  evidence  showing 
malice  constltotea  a  part  of  ttke  mb  festae. 
Oedarattons  are  oair  admlaalble  as  a  pert 
of  Che  res  gestae  when  fliey  are  contempo- 
raneous with  the  transaction  which  Is  the 
subject  of  the  action,  and  wUeh  thcj  aerva 
to  tiharaotetlse.  Soroisim  v.  Dondaa,  42 
Wla.  012;  Felt  v.  Amldon,  48  Wis.  4S7; 
Prideonx  v.  lUnend  Ptdn^  48  Wis.  S18;  Nadi 
V.  Hozle^  60  Wla.  88^  IS  N.  W.  Bep.  4fl8; 
Oofl  V.  Bonk,  78  Wla  111,  47  N.  W.  Bep. 
190.  The  transaction  In  the  case  at  bar, 
which  oonstltutea  the  subject  of  the  action, 
la  the  alleged  negligence  of  tiie  defendanfa 
driver  or  employe,  which  caused  the  Injury. 
Tbat  transaottrm  did  notoonunenoe  until  after 
the  ringing  of  Oe  flzat  bSll,  and  that  was 
after  the  oar  had  readied  Blxteaitb  ave- 
nue. It  certainly  did  not  at  Third 
av^ne,  before  the  plaintiff  got  upon  tba  oaf. 
True,  the  contract  of  carriage  was  made 
when  tiie  plaintiff  got  npon  the  car  at  Third 
avenue.  But  a  oonvematioa  at  the  thne  of 
making  a  oonftraot  cannot  be  regarded  aa  a 
part  ot  the  twuwactlom,  oonstltntlng  the  snb- 
sequoit  breach  ct  Bedde^  tlda  la  not  an 
action  on  contract,  but  in  tost.  The  Judg^ 
ment  of  the  superior  oourt  b  revezaed,  and 
the  eanae  Is  remanded  for  a  new  triaL 


HORWUNQ  T.  BRANDT,  (B.  GRIESBAOH 

BRBWINO  00..  btervener.) 
OftwzwiM  Oourt  of  Wisoonaln.  Jan.  38e&) 
Anpesl  from  superior  court;  IDwaafces  «oaa> 
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Action  hj  Adam  Hornung  aninat  A.  R. 
Brandt.  A  Judgment  waa  entered  in  favor  of 
plaintiff,  vhich  the  B.  Qriesbach  Brewing  Com- 
panjr,  intervener,  moves  to  set  aade.  From  an 
order  denying  Its  motion,  the  intwrener  ai^ 
peals.  Amrmed. 

The  other  facta  fnllr  appear  In  the  Mlxming 
statement  bj  LYON,  O.  JT: 

On  JanaaiT  11,  1^!,  plaintiff  procured  a 
Judgment  to  be  entered  on  a  note  and  warrant 
of  attorney  executed  by  defendant,  Brandt,  and 
on  the  same  day  procured  to  be  issued  thereon 
an  execution,  by  virtue  of  which  the  sheriff 
levied  upon  curtain  property  of  the  Judgment 
debtor.  The  E.  Oriesbach  Brewing  Company, 
a  credits  ct  Brandt.  uHnmeoced  an  action 
against  him  on  the  same  day,  and  obtained  a 
writ  of  attachment  therein,  which  was  levied 
upon  the  same  goods  In  the  nands  of  the  sheriff 
under  plaintiff's  execotion.   The  brewing  com- 

fiany,  having  obtained  judgment  on  Its  demand. 
Dtervened  in  plaintiff's  action  by  petition,  and 
demanded  that  the  plaintiff's  Judgment  and  ex* 
•cndon  be  set  aside  and  vacated,  and  that  the 
sheriff  be  ordered  to  hold  such  goods  by  virtne 
of  and  under  such  attachments,  only.  The  only 
ground  asdgned  for  such  relief  Is  that,  in  the 
proceedings  on  the  note  and  warrant  of  attorney, 
the  affidavit  of  plaintiff's  attorney,  anaeced  to 
the  complaint,  does  not  show  why  It  waa  not 
made  by  the  idaiotiff,  nor  does  It  show  the  at- 
t(»iier*s  means  of  knowledge  of  the  facts  to 
which  he  ther^  deposed.  Tho  superior  court 
dismissed  the  petition,  and  the  petitioner  ap- 
peals from  the  ordw  in  that  behalf. 

F.  M.  Hoyt,  tot  vweOaiit  Oari  Bonge^  few 
rei^ondttir. 

I*YON,  a  X,  (after  stating  the  facts.)  The 
errors  in  entraing  up  Judgment  on  the  note  and 
warrant  of  attorney  are  not  jurisdictional,  but 
(mty  irregularities,  not  affecting  the  Jurisdiction 
of  the  court  to  render  the  Judigrmeni  I'iie  pe- 
titioner has  failed  to  show  any  equitable 
grounds  MititUng  him  to  be  relieved  therefrom, 
or  from  the  execution.  The  case  Is  not  distin- 
guishable from  that  of  Bonk  v.  Hrman,  63  N. 
W.  Rep.  U2&.  (dedded  het«wtthj  and  taenea  is 
rolsd  br  It  Oraar  fi*«miri. 


80HM0LZB  T.  CHICAGO,  M.  ft  ST.  P.  BT. 

CO'. 

(Smtrom  Gowt  of  Wisconsin.  Jan.  10,  18^) 

Raiuoad  CoHPAMiEa— In-jl'rt  to  Person  ox 
Track. 

Ralntiff  was  struck  by  defendant  rall- 
wi^a  locomotive,  which  the  evidence  showed 
waa  not  running  at  undue  speed  at  the  time, 
-and  there  was  no  statute  requiring  the  sound- 
ing of  a  signal  at  the  place  of  the  accident  The 
engineer  saw  plaintiff  approach  the  track  with 
the  apparent  intention  of  crossing  it,  for  which 
there  was  ample  time,  but  plaiotlB  started  to 
walk  along  the  track  betweea  the  rails.  Where 
plaintiff  stepped  on  the  track,  be  eonld  have 
seen  the  locomotive  for  80  rods.  When  the 
engineer  realized  plaintiff's  intention,  he  gave 
an  alarm,  but  it  was  too  late.  Heid,  that  the 
engineer  had  the  right  to  assume  that  plalntifr 
would  eims  the  track,  and  that  he  knew  the  lo- 
comotive was  approaching,  and  it  was  error  to 
submit  to  the  jury  the  question  whether,  1^ 
the  exercise  of  reasonable  care  by  the  ensdneer, 
the  acddent  mlriit  have  been  arcrfded.  dS  N. 
W.  Rep.  743,  affirmed. 

On  rehearing:.  Denied. 

LYON,  C.  J.  The  Judgment  bereln  for 
the  plaintiff  waa  reversed  becaoae  the  tm- 
dispnted  vMeaee  proved  conclusively  that 
he  waa  guilty  of  negligence  which  con- 


tributed directly  to  the  Injury  of  which  he 
comploliu.  58  N.  W.  R^  748.  The  platn- 
tttf  now  mores  for  a  rehearing,  and  alleges 
In  support  «f  hlB  motlfm.  that  the  teettmoDy 
waa  snffldent  to  tnid  to  ttie  iarj  ttie  qnes- 
tlOD  whether,  by  the  exercise  of  reasonable 
care  and  prudoice,  the  engineer  In  tiborge 
of  the  locomotive  whkdi  ran  npon  and  In- 
jured the  plalntur  ml^t  have  avoided  the 
consequences  of  plalntUT*  negllgenqe.  If 
the  teettmoar  waa  •ufDctoit  for  that  purpoee. 
It  li  (dalmed  Uiat  tSw  faxj  namt  be  prenuned 
to  hare  fbtmd  that,  had  the  engbieM  orer- 
«toed  proper  oaze,  the  plalntlft  would  not 
have  been  Injured,  and  that  tmder  the  rule 
laid  down  br  this  court  In  Valln  t.  H.  &  N. 
RaUroad  Oo.,  61  S.  W.  Rep.  1064,  the  rerdlct 
and  jadgmmt  ahonld  not  be  distorbed,  not- 
withstanding the  negligence  of  plaintiff.  Aa 
this  point  Is  not  discussed  In  the  opinion 
reronring  the  Judgment,  It  la  proper,  on  tills 
nKMtlont  to  refer  to  It  Tkb  loeomotiTe  waa 
not  gt^ng  at  an  imdaa  rate  apeed,  and  no 
statute  required  the  englnew  to  sound  a 
signal  when  he  passed  through  Harahaw. 
He  saw  plaintiff  approach  the  track  with  the 
apparent  Intention  of  croeslng  it.  He  had  tba 
right  to  assume  that  iS»  plaintiff  would  cron 
the  track,  and  not  attempt  to  walk  alrmg 
the  track  between  the  raOs.  There  waa 
abundant  time  for  him  to  cross  before  flie 
locomotive  could  reach  him.  The  oi^neor 
had  the  Eii^t  to  assume,  forthor,  that  the 
plaintlfl  knew  the  locomotlTe  was  approad^ 
lug  him.  Under  fliese  drcnmstancee  it  was 
not  negligence  tm  tike  part  of  like  oiglneer 
tiiat  he  drove  hta  locomotlTe  at  the  rate  ct 
speed  it  was  morlng,  or  that  he  gaTe  no 
danger  signal  until  the  unexpected  Intention 
of  plaintiff  to  remain  vpfm  Ibn  traA  became 
apparent.  It  was  tiien  too  late  to  andd 
the  accident  It  Is  quite  dlflleult  to  find 
enough  In  the  tatlmony  to  send  tiie  questicnt 
ot  the  negligence  ct  the  engineer  to  ttke  Jurj*. 
It  is  more  dlflleult,  If  not  tmpoarilde,  to 
find  testimony  whidi  warrants  submitting 
to  the  Jury  the  question  whether  the  exercise 
of  reaaonaUe  care  by  the  engineer  might 
have  aTolded  ibe  omseauences  of  plaintiff's 
nefidlgence.  Hence,  If  sndk  a  finding  Is  es- 
sential to  sustain  the  verdict,  we  think  the 
verdict  cannot  be  upheld.  Bach  action  for 
the  consequences  of  negligence  must  be 
determined  on  its  own  fact^  ai^  two  cases 
are  seldom  so  neariy  alike  In  th^  facts  that 
one  of  them  can  be  aald  to  role  the  other, 
as  to  the  law  appUcable  to  It  For  example, 
the  material  facta  In  the  Yalln  Case  are  es- 
sentially differait  from  the  facts  In  tills  case, 
and  require  the  application  of  ^ffwent 
rules  ot  law  tiiereto.  It  dioidd  farther  be 
obserred  that,  conceding  the  defendant 
railway  company  Is  chargeable  with  negll- 
gence,  it  Is  Teiy  doubtful  wbetiier  the  rule 
of  the  Valln  Case  has  any  appUcation  to  It 
We  win  not  determine  the  point  here,  but 
wlU  say  In  regard  to  It  that  tikere  Is  great 
force  In  the  mllng  In  OT^jumell  t.  Railroad 
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Co^  8  Cent  Law  X  414,  to  the  effect  tliat 
the  rule  under  eondderation  rests  upon  the 
prindple  flint  «4tere  flie  defendant,  1^  ttie 
nexdae  of  ordinary  care,  might  have  averted 
0ie  oonwqnenoes  of  the  plaintiff^  netfOgenoa, 
the  negUgraioe  of  flu  latter  became  tiiereti7 
vemotflb  irtiDe  ttiat  of  tbe  dafeBdant  beoouMi 
Qie  proximate  canae  of  flie  Injury.  But  llie 
ease  fnrtlter  liolda  fliat  If.  as  here,  '*np  to 
die  very  moment  of  the  Injoiy  the  negU- 
fnce  of  the  philnttff  mlnglea,  as  an  efficient 
and  eqnaUy  operating  cauae,  with  the  neg^ 
geoee  at  Om  defendant,"  the  case  abonld 
be  taken  from  tiie  Jury.  lUs  role  would 
■eem  evpedaOy  to  commend  ItselC  to  fimir* 
able  oonaldenitkn  In  a  case  vlme,  aa  In  this 
case,  the  conduct  of  the  defendant  haa  not 
been  wanton,  nor  his  negligence  gross,  and 
the  defendant  baa  no  time,  after  he  dtocorers 
tbe  negUgence  of  plaintiff,  to  adopt  addir 
tkmal  precantfona  against  injury.  The  mo- 
tloa  Hot  rehearing  is  daded*  Willi  |2D  costs. 


KNOWUGB  et  sL  T.  FBAWXiBT  et  aL 
^agumm  Oont  of  WtaooMln.  Jan.  10,  1808.) 
AaaiaNmirr— CosTs—LiABiMTT  or  ArroairaT. 
Ber.  St  1  294S,  proTldea  that  in  any 
owe  in  which  defendant,  at  the  Ume  an  action 
la  eotmnenced,  **«haU  by  law  be  entitled  to  re- 
qoire  aecurity  for  ooats,  tiie  attamey  tor  plain- 
tiff ahall  be  liable  for  sndi  ooata  to  ao  amount 
not  exceeding  flOO,  until  security  therefor  be 
filed,  aa  her«m  pronded,  whether  lucb  aecurity 
ahall  have  been  required  by  the  defendant  or 
aot;  but  each  attorney  may  relieve  himself  from 
racfa  Uabillty  by  filing  an  undertaking"  for  eoata. 
Bddt  that  the  statute  raises  an  ImpUed  «»- 
timet  by  the  attorney.  If  he  fails  to  gfve  an  on- 
dertaknig,  to  become  liable  for  such  costs  as  a 
princlpar  debtor,  and  sncb  claims  for  aoch 
re  aaslgsaMSu 


Appeal  from  drcnlt  cetirt.  Ban  Claire 
oooniy;  B.  B.  Bundy,  Judge. 

Action  by  George  P.  Knowles  and  another 
agatnat  T.  F.  Frawley  and  ofliers  for  Iba 
rscorenr  ot  money.  From  an  order  orer- 
mUng  a  demurrer  to  the  complaint;  de- 
flndaiitB  ^pesL  Affirmed. 

Tbe  oflier  facts  fully  appear  tat  the  foUow- 
Ing  statement  Igr  LTON,  a  J.: 

Appeal  from  an  order  overruBng  a  demur- 
rtr  to  die  flomplaint  It  is  alleged  In  the  oom* 
plaint  flut  tbe  defendants,  who  are  attomeTS 
at  law,  commoiced  sereral  actions  In  the 
draoit  court  of  Fond  du  Lao  county,  aa 
attomeya  for  William  LocUu,  the  plain- 
tiff therein,  eadi  action  being  against  a 
dUfMent  daftndant  That  tba  plalntHli^ 
who  ar«  also  attomeTa  at  law,  appeared  In 
eatih  of  said  aeHons  as  attorneys  for  13ie 
daeeodairt  tlierifa,  and  omdneted  the  defense 
of  said  mHou.  xeapoetlTdy,  as  socai  at- 
tMneySi  That  flu  defendant  In  each  action 
obtained  Judgment  thereta  against  the  plain- 
tiff fbr  ooats  In  a  som  less  than  VlOa  That 
when  said  actions  were  commenced  the  said 
wmiam  LocUu  was  a  nonresident  of  this 
slate,  nsflillnii  In  ttie  state  of  Minnesota, 
and  was  and  is  lusfdvent  That  no  security 


for  costs  was  died  by  or  on  behalf  of  said 
plaintiff  in  either  of  ssid  actioua.  That 
each  of  said  Jndgmrats  has  been  duly  aa- 
rigned  1^  llie  party  In  T^boae  fhvor  It  Is 
rendoed,  to  tliese  pUntiflta,  togeflier  with 
flis  n^t  of  action  agidnst  tliese  d^endants 
for  such  costs;  and  that  payment  of  the  same 
has  beoi  duly  demanded  tbese  defend- 
ants, who  have  reftised  to  p^  13ie  same,  or 
any  portion  tiiereof.  Judgment  Is  denumded 
for  the  aggr^ate  tit  such  costs,  and  interest 
thereon.  The  complaint  contains  separate 
counts,  setting  forth  In  each  the  above 
facts  in  raqiect  to  eadi  of  said  actUms. 
Tba  demurrer  ajpedfled  several  gnnmds 
tberefor,  but  It  Is  necessary  to  conrider 
bat  one  of  them,  whidi  la  that  such  oonir 
plaint  fftUs  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

T.  P.  Frawley,  W.  H.  Prawley,  and  A.  J. 
Sutherland,  In  pro  per.  Enowles  A  Phelps, 
and  BassCord,  O'Cminor  ft  PoUeys,  for  to* 
spondenta. 

LTON,  a  J.,  (after  stating  the  Bute.) 
This  action  was  brought  under  the  provi- 
sions of  section  2M8,  Ber.  St.  which  reads  aa 
follows:  In  any  case  tn  which  the  defend- 
ant, at  the  time  of  the  commencement 
tbe  action,  shall  by  law  be  entitled  to  re- 
quire security  for  oosts,  the  attorney  for  the 
plaintiff  shall  be  liable  for  such  coats,  to  an 
amount  not  exceeding  one  hundred  dollars, 
uuUl  security  therefor  be  filed,  as  her^n 
provided,  whether  such  sectuity  shall  have 
been  required  by  ttie  defendant  or  not;  Imt 
such  attorney  may  relieve  himself  from 
such  liability  aiing  sn  nndertaJdng,  as 
hereinbefore  prescribed,  and  giving  notice 
thereof^  without  being  required  so  to  do  1^ 
the  defaidant"  It  appears  from  the  com- 
plaint that  at  tbe  time  of  flie  commence- 
ment  of  the  several  actionB  mentioned  there- 
in the  pbUntlff  in  those  aetttms, '  WUUam 
LocUn,  was  a  nonresident  of  this  state, 
and  hence  that  the  defendants  in  each  sudi 
action  wm  entitled  to  require  secorlty  tar 
oosts.  Bev.  St  i  291&  No  sneh  seourlty 
was  ffled  In  tither  action;  bence  the  de- 
fendant In  each  action,  having  recovered 
Judgment  against  the  plaintiff  therein,  be- 
came entitled,  under  section  2948.  to  main- 
tain an  action  for  his  costs  against  these 
itefendanti,  who  wwe  tbe  attorneys  of 
LocUn  in  the  actions  mentioned  In  the  com 
plaint  The  complaint  also  alleges  tbe  as- 
signment 1^  the  Judgment  creditor.  In  each 
of  said  actions,  of  mu3i  Judgmrait  and  of  the 
claim  of  such  Judgment  creditor  against 
fliese  defendants  for  audi  costs.  If,  there- 
fore, the  claims  are  assignable,  the  com- 
plaint statea  a  cause  of  action  In  fovor  of 
the  phUnUfb  and  against  Ibese  defndanta. 
Notwithatandlng  the  very  Ingenloas  aigo- 
ment  of  the  defradanti  to  the  contrary,  we 
cannot  doubt  that  such  dalms  are  asslgn- 
aUe,  and  that  the  action  Is  w^  brou^t  1^ 
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the  plalntlffB.  Section  2948.  raises  an  implied 
contract  hj  the  defendants  that,  If  they 
fall  to  relieve  themselves  from  liability  for 
the  costs  sued  for  by  giTlng  the  undertaking 
mentioned  therein,  they  will  thereby  become 
liable  for  such  costs.  Having  failed  thus  to 
relieve  themselves  from  such  liaUllt?,  they 
bare  become  liable  tor  such  costs,  not  as 
sureties  merely,  but  as  principal  debtors. 
The  statnte  does  not  make  thdr  liability 
collateral,  but  their  obUgatlon  Is  to  pay  such 
costs.  We  think  the  circuit  court  properly 
overruled  the  demurrer.  Order  affirmed. 


JOHN  R.  DATIS  LTJBIBBR  00.  T.  FIRST 
NAT.  BANK  OF  MHiWAUEOB. 

(Supreme  Court  of  WIsconda.  Jan.  10,  1893.) 
AitswBB  or  Gahhisheb— PbBAuiKo  ASD  Pboop. 

Where  the  samlBhee  In  its  answer  sets 

SI  that  the  check  in  its  possession,  alleged  to  be 
B  property  of  defendant,  had  been  transfeired 
\ij  defendant  to  A.  before  the  garnishment,  It 
is  reversible  error  to  permit  the  garnishee  to 
show  on  the  trial  that  the  check  had  been  as- 
aigBtd  to  B.  bate*  tiie  garnishment. 

Appeal  from  superior  oottrt,  Mlwaukee 
county;  B.  N.  Austin,  Judge. 

Action  by  tiie  John  R.  Davis  lAUnber  Oom- 
pany  against  Michael  Dockery.  The  Ftert 
National  Bank  of  Milwaukee  was  mmmoned 
as  garnishee.  Vrom  a  judgment  of  the  supe- 
rior court  affirming  a  judgment  of  a  Justice's 
court  for  the  garnishee,  plaintiff  appeals.  Re- 
versed. 

The  other  facts  fully  appear  to  the  follow- 
In^'  statement  by  WINSLOW,  J,: 

Garnishment  Appellant  sued  one  Dockery 
In  Justice's  court,  and  garnished  the  respond- 
ent bank.  Tbe  bank  answered,  first  denying 
that  it  was  Indebted  to  or  had  any  property 
of  Dockery  In  its  possession,  and  furth^  al- 
leging that  at  the  time  of  flie  garnishment  it 
had  In  its  possession  a  cerUfled  check,  as  fol- 
lows: "Phillips,  Wis.,  July  23,  1891.  The 
National  Exchange  Bank  of  Mil  wank  ee,  yna.: 
Pay  to  the  order  of  Thos.  H.  Gill  ($150.00)  one 
hundred  and  fifty  dollars.  John  B.  Davis 
Lumber  Company.  By  B.  W.  Davis,  Sec 
Certified:  F.  Kasten,  Assistant  Cashier.  In- 
dorsed: Pay  to  First  National  Bank,  Mil- 
waukee, for  use  of  Michael  Dockery.  Thos. 
H.  Qni,"— and  substantially  allied  that  the 
check  was  In  fact  owned  by  the  Ashland  Na- 
tioniU  Bank  by  virtue  of  transfers  of  the 
claim  represented  thereby  from  Dockery.  Is- 
sue was  token  on  the  answer,  and  from  judg- 
ment In  favor  of  the  garnishee  the  plaintiff 
appealed  to  the  siq^erior  court,  where,  upon 
trial,  a  verdict  in  favor  of  the  garnishee  was 
directed.  From  judgment  thereon,  plalntlfT 
appeals. 

Adolph  Huebeohmaun,  for  appellant  Mil- 
ler, Noyes  &  Miller,  for  req;>ondent 

WINSLOW.J.,  (after  stating  the  facts.)  The 
garni  ghee  by  Its  answer  set  up  substantially 


that  the  check  In  its  possession  was  the  prop- 
er^  of  the  Ashland  National  Bank  by  pur- 
chase throat  an  Intermediate  purchaser  fruna 
Doidcery.  Upon  tlie  trial  the  garnishee  wa» 
aUowed  to  prove  that  Dockery  had  assigned 
the  claim  represented  by  tiie  <dieck  to  on& 
Mra  CBrirai  before  the  gainlshnifflit  Se^ 
sonable  objection  was  taken  to  the  introduc- 
tion of  this  evidence  because  no  such  def enso 
was  set  up  in  the  answer,  and  the  qnestton 
presented  is  wbettier  this  evidence  was,  ad- 
missible nnder  the  pleadings.  Our  statutes 
seem  certainly  to  contemplate  that  the  gar^ 
niahee  shall  set  forth  In  bis  answer  sny  claln> 
which  third  persons  to  his  knowledge  may 
have  upon  the  property  In  bis  hands,  (Sanb. 
&  B.  Ann.  Bt  H  3721-3T23b;  Id.  I  3760.  subd. 
5;)  the  policy  being,  apparantiy,  to  bring  all 
the  conflicting  claims,  aa  well  as  the  parties 
making  such  claims,  before  the  court.  In  order 
that  ail  queetlona  as  to  the  ownership  of  the 
spedfio  property  in  question  may  be  settled  in 
one  proceeding.  In  harmony  with  this  evi- 
dent purpose  of  the  statutes,  it  has  been  held 
by  this  court  that  it  is  the  duty  of  the  gar- 
nishee In  his  answer  to  make  full  and  fair  dis- 
closures of  all  facts  and  drcomstanoea  oon- 
oemlng  the  property  In  his  hands.  Lusk  v. 
OaDoway,  62  Wis.  164,  8  N.  W.  Bep.  608.  It 
Is  obvious  that  were  a  gami^ee  allowed  by 
answer  to  set  up  a  transfer  of  the  property 
to  one  person,  and  upon  the  trial  prove  a 
transfer  to  an  entirely  difFeroit  person,  tlie 
plaintiff  mJ^t  be  totally  unprepared  to  meet 
the  claim  so  made.  He  might  thus  be  de- 
feated through  surprise,  though,  had  he  been 
seasonably  informed  of  the  claim,  he  ml^t, 
perhaps,  have  successfully  met  It  upon  the 
trial.  Fairness  and  good  faith  require  that, 
when  the  garnishee  knows  of  an  aiwignment 
or  transfer  of  the  property  In  his  hands,  he 
should  disclose  the  fact  tn  hta  answer;  a- id 
such  seems  to  be  the  curroit  of  the  autiiori- 
tles.  Oolman  v.  Scott,  (Neb.)  42  N.  W.  Bep. 
896,  and  cases  dted.  It  has  been  held  by  thia 
court  that  the  defense  of  prior  gamishmeut 
must  be  pleaded  in  order  to  admit  such  fact 
in  evidence,  and  the  principle  is  the  same. 
Schuerman  v.  Foster,  82  Wia  aL9,  52  N.  W. 
Bep.  811.  If  it  was  the  garnishee's  duty  to 
plead  the  transfer,  he  was  certainly  not  enti- 
tled to  give  evidence  of  it  without  pleading. 
It  was  said  that  the  bank  did  not  know  of  the 
transfer  to  Mrs.  O'Briok  at  the  time  the  aiir 
swer  was  made,  and  so  should  be  exonsed 
from  pleading  it  I^e  record  shows  that  a 
deposition  was  taken  by  the  garnishee  while 
the  action  was  pending  in  the  Justice's  court, 
which  disclosed  the  alleged  asdgnment  to  Mrs. 
O'Brien.  The  garnishee  had  ample  time, 
therefore,  to  apply  for  leave  to  amend  its  an- 
swer before  going  to  trial,  and  should  have 
done  so.  2  Wade,  Attachm.  1 371.  Other  eiv 
rora  are  alleged,  but  we  shall  not  discuss- 
them.  For  error  In  the  admission  <Hr  the  erl- 
deno  of  the  transfer  to  Mrs.  O'Brien  there 
must  be  a  new  tiiaL  Judgment  reversed.  au.l< 
cause  remanded  for  a  new  trial 
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MttiBa  at  mL  T.  KUEHN. 

<SapreiDe  Coort  of  Wisconsin.   Jan.  10,  1893.) 

Assumpsit — Flsadino — Waiveji  or  Defbcts. 

Where  the  complaint  cootaina  allegatUou 
■officiHit  to  show  a  cause  of  action  ujion  aa  ex- 
pren  contract  to  pay  for  certain  work,  and  a 
eaoae  of  action  upon  an  Implied  contract  for 
tha  zMsotiabla  Talne  iA  auch  w<^  but  blenda 
the  two  cauaea  of  acti<m  by  oaklnff  jaogmeat 
as  if  it  stated  but  me  cause  of  action,  and  de- 
fendant, without  moTiog  to  make  the  complaint 
definite  and  certain,  joina  issue  upon  it,  tlie  erl- 
denoe  as  to  the  express  contract  being  in  «»- 
ttc^  a  chaise  that  plaintiff  cannot  lecom  upon 
a  quantDm  meruit  la  TemvUe'enor. 

Appeal  from  circuit  court,  Milwaukee  ooan- 
ty;  D.  H.  Jobnson.  Jxidse. 

Aotbm  by  Janis  Been  and  another  agaloBt 
JdUhs  KnehzL  Prom  a  Judgment  for  plaln- 
tUfs,  tbey  appeal.  Berezsed. 

Tbe  otlier  tacts  fully  appear  Id  tlie  f<^ow> 
Ins  BbLtement  by  WINBLOW.  J.: 

ActkKi  to  reoorer  for  grading  a  <Aty  lot. 
Hie  complaint  alleged  that  In  1889  the  plaln- 
tifls  graded  defendants*  lot  under  an  agree- 
ment with  defendant  to  pay  IS  cents  per 
onbio  yard  tbtfafw,  In  April  or  May,  1880; 
diat  the  luimber  of  yarda  of  grading  so  done 
at  defendant's  request  vaa  2,884;  ttaat  said 
grading  waa  reasonably  worth  18  cents  per 
cubic  yard;  that  by  reason  of  the  preutlses 
the  defendant  became  indebted  to  plalutlSs, 
June  1*  1880,  in  the  mm  of  I61&.12,  no  part 
«t  whlcb  has  been  paid,  and  for  said  sum, 
wtUi  interest  from  June  1,  1800^  Judgment 
was  demandad.  The  defendant's  answer  al- 
leged that  the  grading  was  done  under  a 
fecial  ocmtraot,  by  which  tlie  wlu^  work 
waa  to  be  done  for  $280^  a  tender  of  wtdoh 
Bom  waa  made  before  oommencement  of  the 
aetloa.  Upon  the  trial  plalntUCs*  erldaioe 
tended  to  parore  that  the  parties  agreed  on  18 
easts  a  yard  as  the  price  of  the  grading;  also 
tiiat  It  was  reasonably  worth  that  amount 
Defeudaot's  evidence  tended  to  piOTo  that 
the  parties  agreed  on  the  gross  sum  of  $280 
for  the  grading.  No  legal  tender  was  proven. 
The  Jury  returned  a  rerdict  of  $280  tor  the 
plaintiffH^  The  Judgment  reoitee  that  an  of- 
fer of  Judgment  waa  made  by  defendant,  and 
that  the  platntUCs  lud  failed  to  recover  a 
more  favorable  Judgment,  whereupon  Judg- 
m«it  for  the  plain  tiffa  for  $280,  less  tbe  de- 
fendant's ooBts  accruing  dnoe  date  of  the  of • 
Ut  at  Jodgment,  waa  entwed*  and  ptemtHffa 
appeaL 

Emott  *  Bliftoz,  for  appellanls.  Winkler, 
Flandeim,  Smith.  Bottom  &  YUaa,  for  respond- 
ent 

WINSLOW,  J.,  (after  stating  the  facts.) 
The  trial  court  charged  the  Jury  that  the  case 
must  stand  either  upon  the  contract  all^^ 
by  the  plaintiffs  or  that  allied  by  defendant, 
and  snbstantlally  instructed  them  that  they 
were  not  entitled  to  find  a  verdict  for  the 
veiaoBable  ralue  of  the  work.   Due  ezoei^- 


tion  was  taJcen  to  the  various  portlona  of  Ihe 
charge  oontalnlng  these  pruposlttms,  and  spe- 
cific exception  was  taken  to  the  charge  be- 
cause it  did  not  permit  a  recovery  upon  a 
quantum  meruit  We  think  the  exception 
well  taken.  The  evidence  as  to  the  contract 
was  so  utterly  contradictory  as  to  its  terms 
that  the  Jury  might  w^  find  that  there  never 
had  beoi  a  meeting  of  the  minds  of  tbe  par- 
ties; that  there  was  an  honest  and  mutual 
mistake;  and  tiiat  both  of  them  never  assent- 
ed to  the  same  terms.  Now,  had  tbe  com- 
plaint contained  two  separate  counts,— one  to 
recover  an  agreed  contract  price,  and  one  to 
recover  the  reasonable  value,— and  had  the 
proofs  been  the  same  as  they  are  in  this  rec- 
ord, there  would  be  no  doubt  of  the  right  of 
the  plaintiffs  to  recover  the  reasonable  value 
of  the  work  in  case  the  Jury  found  that  by 
honest  and  mutual  mistake  the  minds  of  the 
parties  had  never  met  and  assented  to  the 
same  terms  of  contract  In  the  present  case 
the  complaint  blends  a  oanse  of  action  upon 
express  contract  for  the  agreed  pt^  whh  a 
oaose  of  action  tipon  Implied  oontract  for  the 
reasonable  value  of  the  work-  The  allega- 
tions are  entirely  sn£Bcient  to  make  a  good 
complaint  upon  both  oanses  of  action,  bat  the 
trouble  la  they  are  not  stated  separately,  as 
the  rules  of  pleading  require.  While  this  Is 
poor  pleading,  it  is  not  fatal  to  the  oauses  of 
action  tbtis  blraded.  Advantage  of  the  er- 
ror must  be  taken  by  motion  to  make  definite 
and  certain.  Baxter  v.  State,  9  Wis.  88.  "Hie 
defoidant  not  having  <diose3i  to  take  advan* 
tage  of  the  error,  but  having  gone  to  trial  up* 
on  a  oomplalnt  which  contains  sitflaiait  aUo* 
gationa  to  cover  both  causes  of  action, 
should  be  prepared  to  meet  them  both.  This 
view  of  the  case  neoearitotes  revarsaL  Judg- 
ment reversed,  and  cause  ranandsd  for  a 
new  trlaL 


COMMEBOIAL  BANK  OF  MILWAUKBB 

V.  FIRB  ma  CO,  OF  COXINTy  OF  PHU*- 
ADBLPHIA. 

(Supreme  Gooit  of  Wiaooosto.  Jan.  10^  IBM.) 

B<101TABLB  CotnTTBaCLAIM — DSVENSI  AT  LaW. 

Plaintiff  was  Ae  ■■ajgufm  of  an  agreed 
sum  doe  firom  defendant  «a  aa  insurance 
policy  in  settlement  of  a  losa,  and  brought  an 
action  at  law  for  Its  recoveir-  Defendant  la 
Its  oounterclaim,  alleged  fraud  la  procuring  the 
settl^ent  and  asked  the  iutervoDtion  of  a 
court  <A  eqni^  dther  to  set  it  aside  or  to  reform 
it  Htldt  that  the  ^ud  constituted  a  clear  de- 
fense at  law,  and  therefore  the  eoanterdaia 
was  dsnnunbla. 

Appeal  from  superior  court,  Milwaukee 
county;  XL  N.  Austin,  Judge. 

Action  by  ttie  Oommercial  Bank  of  Ifflwan- 
kee,  assignee,  against  the  Fire  Insurance  Com- 
pany of  the  Goimty  of  Philadelphia.  From 
an  order  sustaining  platntUTs  demurrer  to 
counterclaim,  defendant  appeals.  Affirmed. 

MUIw,  Noyes  &  Miller,  for  appellant  Tap> 
ur  ft  TlmllD,  for  req^ondent 
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ORTON,  J.  This  appeal  Is  from  the  order 
mstainlng  the  demurrer  to  the  counterclaim. 
The  complaint  charges,  In  effect,  that  the  Is- 
land Sash  &  Door  Company  of  Milwaukee  ob- 
tained a  policy  of  insurance  from  the  defend- 
ant on  a  part  of  Its  lumber,  manufactured 
stock,  and  macflilnerx  on  the  26  th  day  of  Janu- 
ary, 1891;  that  a  loss  to  said  property  by  fire 
occurred  on  the  7th  day  of  June,  1891,  and 
that  on  the  18th  day  of  June,  1891,  said  loss 
was  adjusted  and  settled  at  the  sum  of  1671.- 
88,  which  the  defendant  promised  and  agreed 
to  pay.  This  claim  was  assigned  to  the  plain- 
tiff bank,  and  Judgment  thereon  Is  demanded, 
with  Interest  The  connterdalm  is.  In  effect, 
as  foUows:  The  defendant  and  the  assured, 
after  the  loss  occurred,  proceeded,  pursuant 
to  the  terms  of  the  poIlQy,  to  ascertain  and 
estimate  the  amount  of  the  loss  chargeable 
oa  account  of  said  policy,  ^e  defendant  ex- 
amined certain  books  and  aooounts  of  the  as- 
sured, which  It  then  represented  to  the  de- 
fendant were  Just  and  true,  and  correctly  rep- 
resented the  amount  and  character  of  the 
property  corered  by  the  policy  at  the  time  of 
the  alleged  loss.  The  defendant  was  com- 
pelled to  rely  upcm  said  books  and  accounts 
and  BBld  represCTtatlons,  and  believed  the 
same  to  be  true  and  accurate,  in  ascertaining 
and  estimating  the  amount  of  said  loss,  and 
the  amount  was  adjiisted  aooordlng  to  the 
figures  and  amounts  In  Exhibit  A,  attached. 
Many  disagreements  arose  as  to  the  amoimt 
and  figoree  properly  chargeable  to  each  of 
the  Items  In  the  policy,  and  th^  were  finally 
Inserted  In  said  exhibit  as  tiie  result  of  mnta- 
•1  concessions  and  compromises,  and  the  total 
amount  was  ascertained  at  the  sum  of  $671.- 
88.  At  the  time  of  so  examining  the  books 
and  accounts  as  aforesaid  they  were  not  true 
or  accurate,  nor  did  they  represent  the  true 
amount,  rslue,  and  character  of  the  property 
covered  by  the  policy,  but,  on  the  oontroiy, 
the  same  had  been,  prior  to  said  time,  know- 
ingly and  willfully  altered  and  falsified  by 
said  insured  for  the  purpose  of  deceiving  the 
defendant,  and  concealing  from  it  the  true 
amount,  value,  and  diaracter  of  the  property 
covered  by  the  polity,  and  for  the  purpose  of 
Indudng  the  defendant  to  make  said  adjust- 
ment The  facts  were  not  known,  nor  could 
they  be  ascertained,  by  the  defoidant  at  the 
time,  and,  had  they  been  known,  the  defend- 
ant would  not  have  made  said  adjustment; 
but  they  were  discovered  some  time  there- 
after, and  theren[>on  the  defendant  immedi- 
ately repudiated  said  adjustment,  snd  notified 
the  assured  that  it  refused  to  be  bound  there- 
by, but  would  rely  upon  the  terms  and  condi- 
tions of  the  policy,  and  gave  notice  In  writing 
to  the  assured  and  Its  officers  to  produce,  in 
accordance  with  the  terms  of  the  policy,  its 
books  of  account,  bills,  Invoices,  and  other 
vouchers  designated  in  said  notice,  for  fur- 
ther examination,  and  that  its  managers  and 
secretary  submit  to  examination  under  oath 
at  the  time  and  place  designated  in  said  no- 
tloe,  all  of  which  the  assured  and  its  officers 


refused  to  do.  By  said  false  representations 
the  amount  of  sold  property  destroyed  by 
fire  and  covered  by  the  policy  was  vastly 
overstated,  and  the  defendant  does  not  know 
and  has  no  means  of  ascertaining,  without 
the  aid  of  the  court,  the  proper  amount 
chargeable  to  the  defendant  on  account  of  the 
policy.  The  examination  of  said  books  of  ac- 
count is  necessary,  and  also  the  examination 
of  the  secretary  and  manager  of  the  assured 
company.  The  adjustment  should  be  re- 
formed and  surcharged,  by  the  asoertain- 
ment  of  the  proper  amounts  after  such  exami- 
nation, nnleas  the  assured,  by  said  attempted 
fraud,  and  the  failure  to  submit  to  examina- 
tion as  required  by  the  policy,  has  rendered 
said  policy  entirely  void,  and  tally  discharged 
and  released  the  defendant  from  all  liability 
thereon.  The  pn^rer  Is:  First  Tliat  the  poiv 
oy  be  declared  null  and  void,  and  the  defend- 
ant discharged  and  released  from  all  liability 
thereon.  Second.  If  the  court  should  not  hold 
said  policy  avoided,  as  aforesaid,  then  that 
said  adjustment  may  be  sorohai^ied  and  re- 
formed, so  as  to  contain  the  amount  properly 
chargeable  to  the  defendant  on  account  of 
said  loss,  and  to  each  item  nnder  said  policy 
and  the  proportionate  part  thereof  chargeable 
to  the  defoidant,  and  that  the  same  be  ascer- 
tained and  adjudged,  and  fbr  further  relief. 
The  two  grounds  of  tbe  demurrer  are  that  the 
court  has  no  Jurisdiction,  and  the  answer  does 
not  state  a  counterclaim.  If  the  answer 
states  only  matters  of  defense  at  law,  tlien  a 
court  of  equity  has  no  Jurisdiction  of  it  The 
answer  is  anomalous.  First  It  sufflciently 
alleges  facts  that  show  that  Hie  setHemokt 
was  obtained  by  the  assured  by  fraud.  Sec- 
ond. That  the  defendant  has  given  notice  to 
the  assured  to  produce  Its  books  of  account 
biUs,  invcrfces,  and  other  vouchers,  and  ite 
managers  and  officers,  for  examlnatt<m,  ac- 
cording to  the  terms  of  the  poHey.  This 
must  be  for  the  purpose  of  aiding  the  de- 
fendant to  defend  the  action  on  the  policy. 
It  can  have. nothing  to  do  with  this  action, 
brougut  solely  on  the  settlement  and  adjust- 
ment of  the  amount  of  the  loss  by  the  par- 
ties. Third.  It  asks  that  such  an  examination 
be  submitted  to  for  the  purpose  of  reforming 
and  surcharging  the  settlemMit  How  can 
that  be  done,  and  leave  any  settlement  by  the 
parties?  If  It  Is  reformed  or  changed  by  the 
court,  it  is  no  longer  a  settlement  by  the  par- 
ties thems^ves,  and  the  cause  of  action  of  this 
suit  is  destroyed.  The  plalntiCF  has  brought 
this  action  on  this  settlement  or  account  stat- 
ed, and  has  the  right  to  do  so,  so  long  as  It  re- 
mains intact  The  defendant  proposes  to 
take  this  settlement  Into  a  court  of  equity, 
and  have  it  changed,  reformed,  and,  as  a  set- 
tlement, utterly  destroyed.  The  court  can 
correct  a  mistake  in  a  settlement  but  not  a 
fraud.  The  plalntHf  had  its  action  on  the 
policy,  but  after  a  settlement  of  the  matters 
In  controversy  it  had  Its  action  only  on  tlmt 
If  the  settlemoit  is  held  void  for  fraud,  then 
It  has  again  Its  action  on  the  policy.  These 
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are  legal  remedies.  The  def  aidant  purpoeee 
to  hare  tbls  aettlement  reformed  and  ohanged, 
and  tben  have  tbe  plalntlfl  porsae  Its  remedy 
m  mch  a  modified  lettlement  in  equity.  TtSM 
would  oertalnly  be  tbe  Inrentton  of  a  new  ao- 
tioD.  "Die  prayer  is  equally  anomaloua.  Slist. 
That  die  potU^  bedeciared  Told  for  Qie  fratu). 
SecMid.  "It  tbe  ootut  should  hold  said  policy 
Bot  an^ded  as  aforesaid,"  then  that  the  poU- 
07  be  reformed.  In  other  words,  if  the  court 
should  bold  that  there  was  no  fraud  in  the 
settlement,  then  the  settlement  must  be  re- 
formed- If  there  was  fraud,  as  alleged,  the 
only  posBlUe  legal  conduston  Is  that  tt  Is  Told* 
and  it  is  set  aside.  That  is  the  end  of  the 
ptalntUTa  action.  Martin  t.  Beckwlth,  4  Wla 
mi  Blrkeu  r.  Hlzd,  55  Wis.  650^  IS  N.  W. 
Bepi  686;  Freeman  t.  Bolzell,  68  Wla  378,  28 
M.  W.  Bep.  708.  If  t2ie  defndant  dionld  not 
prove  the  trand  aUci^  tben  the  settlement 
li  etmcAiMiT*  betweoi  tbe  parties  as  It  la,  and 
tt  cannot  be  changed  or  reformed.  These 
remedies  are  contradictory  and  inconsistent 
If  tbe  aetHanent  Is  Toid  tor  fraud,  tben  there 
Is  no  settlemoit  to  be  refbrmed.  If  the  set* 
tlement  la  TOid  for  fraud.  Is  it  necessary  for 
the  defendant  to  go  Into  a  court  of  equity 
tts  answer  to  an  action  at  law,  to  have  the 
settlemait  set  aside  or  aToided?  Most  cer- 
tainly not.  If  saoh  an  answer  Is  snstabied  in 
this  action,  the  cause  of  action,  which  is  the 
settlement,  la  d^eated,  and  gone  forever  by 
Tlrtoe  of  a  Jndgmoit  for  tbe  defendant,  and 
Boota  Judgment  would  be  ocmdusiTe  of  the 
questkn,  as  mndi  as  a  demee  or  judgment  hi 
equity.  Tbe  plalutlg  should  not  be  restrained 
from  Its  aotloa  at  law,  where  Ae  answer 
afaowB  that  there  is  a  dear  and  adequate  do- 
ftense  at  law.  Fennoyer  t.  Allui,  GO  "WUl 
aoe,  6  M.  W.  Rep.  887;  Where  tbe  Invalidity 
at  the  plataiturB  elatm  appeara  In  an  action  at 
law,  ttw  oonrt  wOl  not  Intrafere  upon  a  ooun> 
tendalm  to  set  It  aside  or  enjobi  It  Siddon 
Oa  T.  MayeiB,  KL  THa  627,  61  N.  W.  Bep. 
1082.  Hie  matters  of  the  answer  constitute 
a  dear  defttise  at  law.  Fraud  vitiates  the 
aettfement,  and  defeats  it  In  an  action  at  hrw. 
They  are,  therefore,  not  available  as  a  ootm- 
terdalm.  Reach  v.  Benn.  81  Wla  188;  Mo- 
Oudhe  V.  Hollister,  IS  Wla.  2TO;  Matteson  v. 
ESlswOTtb,  28  Wla.  264;  BaAer  v.  Insurance 
Oo.,  24  Wla  68a  If  this  settlement  had  not 
already  been  brought  Into  court  and  chal- 
lenged ft>r  fraud,  the  defaidant  might  have 
had  It  brou^t  before  tiie  ooort  in  equl^ 
an  original  complaint,  and  bad  It  set  aside  for 
fraud;  and  so  as  to  a  promissory  note,  oon- 
tract,  or  deed,  and  the  only  remedy  would  be 
In  a  court  of  equity.  But  this  settlement  is 
already  before  the  court  hy  action  upon  i^ 
and  within  reach  of  an  adequate  defense  at 
law,  and  the  equitable  remedy  is  not  necea* 
saiy.  So  tar  as  die  examination  of  the  seo- 
retary  or  other  officers  of  the  assured  corpo- 
ration is  concerned,  or  tbe  production  for  ex- 
amination of  its  bodEs  of  aoooont  and  other 
Toodien,  the  statntray  rules  of  practice  pr& 
sent  the  moans  at  compelling  both  without 


going  Into  eqdty.  The  demurrer  was  proper- 
ly soataided  on  both  grounds,  of  an  adequate 
remedy  at  law,  and  that  the  answer  does  not 
state  a  cotmterclaim.  The  defaidant  cannot 
ask  for  a  forfeiture  of  the  policy  in  such  an 
acdon,  but  may  defeat  the  action  on  the  Bet- 
tlement  for  fraud.  Assurance  Go.  v.  Towle, 
65  Wis.  247,  ae  N.  W.  Rep.  104.  The  order 
of  the  drcnit  court  is  affirmed,  and  the  cause 
remanded  fOr  fOrtbar  prooeedlngi  at  law. 


BUCKSTAFF  v.  VIAXiL. 
<Saprane  Ootut  of  WlsocMurin.    Jan.  10^  18B8.) 
Libel  fbh  Si  —  Ezphbssionk  Tshdiho  to  Ridi- 

CQIA— PstVILBOSD  COHHUmOATIOXB. 

1.  In  a  newsputa  article  published  of  and 
concerning  plainti^  wluise  name  Is  "Buck- 
stafif,"  It  li  libdons  per  se  to  refer  to  him  as 

"Bncksniff."  aa  nidi  anidlatlon  U  a  term  of 
rg|iroach,  1^  reason  of  its  simiUtude  to  "Peck- 

2.  In  a  newspaper  article  published  of  and 
concerning  plaintiff,  as  a  state  Benator,  It  is 
llbelotis  per  se  to  refer  to  him  as  "His  majesty, 
BuctiBnfff,"  "A  iMlslatiTe  sod,"  "Dearly-Be- 
loved Bucksoitf,"  '"Third  ward  omnipotence," 
as  such  appelladona  tend  to  bring  plaintiff  into 
ridicole  and  contempt. 

3.  A  newq^ner  artide  pabUdied  of  and 
ooncaning  plalatm,  as  state  aenator,  In  which 
plaintiff  is  referred  to  as  "Hii  maJeBbr.  Bnck- 
snlff."  "A  legislative  god,"  •'Dearly-Beloved 
Bncksnifl,"  and  "Third  ward  omnipotence,"  is 
uot  a  priTileged  communication;  tbe  use  of 
such  appellations  not  t>eing_a  fair  and  reaaon'. 
able  comment  upon  plaintiff's  offidal  conduct. 

Appeal  from  circuit  court,  Winnebago  coun- 
ty; Oeorge  W.  Bumell,  Judge. 

Action  by  George  H.  Buckstaff  against  El. 
W.  Viall  for  lib^  From  an  order  overml- 
Ing  a  douurrer  to  tbe  complaint,  defendant 
appeals.  Affirmed. 

F.  O.  Stewart  and  Ohaa  W.  Felker.  tor  14^ 
pliant    F.  W.  Hongbton  and  Gabe  Bonok, 

for  respondent. 

ORTOX.  I.  The  demurrw  to  tbe  second 
oount  of  the  oomplalnt,  on  the  ground  that  it 
did  not  state  a  cause  of  action,  was  overruled, 
and  the  defendant  baa  appealed  from  aald 
order.  The  action  la-  for  Ilb^  Hie  com- 
plaint substantially  sets  forth  the  following 
libelous  matter:  Hie  plaintiff  was  a  resi- 
dent of  the  dtr  of  Oshkodi,  ^nnnebago  coun- 
ty, in  this  state,  and  a  state  senator  of  tbe 
nlneteentb  senatorial  district,  comprising  a 
large  portion  of  said  ootmty,  at  Ibe  date  here- 
Inafter  stated.  The  d^endant  was  at  tbe 
same  time  ddng  business  in  said  <Aty  as  a 
puUlsher,  under  tbe  name  of  B.  W.  Viall  & 
Oo..  and  the  sole  owner  and  publisher  of 
the  Oshkosh  Times,  a  daily  newspaper  of 
wide  circulation,  and  published  in  said  olty. 
The  defendant,  on  the  IDtb  day  of  March. 
1889,  malldon^  published  in  said  newapsr 
per  an  editorial  artide  containing  Ibe  fol* 
lowing  false  and  defamatory  matter  oon- 
oeming  the  plaintiff,  to  wit:  "A  Prayw  to 
BucksDlfC,  [meaning  tbe  plaintiff.]  It  liatb 
ever  bera  tbe  oustom,  from  time  Immemorial, 
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to  appeaae  the  wratlL  or  obtain  tbe  favor  of 
the  gocle  ttirough  ttie  medium  of  prayer, 
Oshkoflh  is  now  la  a  dtuatlon  where  a  resort 
to  this  means  of  graoe  Is  adTlaahle.  Throng 
her  representattres  In  council,  she  has  asked 
the  passage  of  certain  amendments  of  her 
charter.  These  can  be  obtained  tlirougli  dl- 
Tlne  faror  of  Senator  Bocksnlff,  [meaning  the 
plaintiff,]  the  tegLdattve  god  of  Winnebago 
county.  Hla  majesty,  BnotomUT,  [meaning  the 
plalntur,]  under  the  pretense  of  consulting 
some  of  his  friends,  who  are  a  number  of 
well-known  UtUe  political  gods  of  Oshkosh, 
Inteuds  to  defeat  these  amendments  by  pro- 
crastinaHon  and  delay  until  It  is  too  laJte  for 
their  adopticm  by  the  legislature  In  time  for 
.the  spring  election.  As  the  means  of  ob- 
talTiIng  the  f&Tor  of  this  wonderful  legisla- 
tive god,  hla  majesty,  Buoksolff,  [meaning  the 
plalntlfT,]  the  Times  recommends  that  the 
citizens  of  Oshkosh  ofl»  up  to  him  iJae  tot- 
lowing  prayer:  'We  are  sensible,  O,  dearly- 
beloved  Bucksuiff,  [meaning  the  plalntlflj 
of  thy  great  wisdom  and  power,  and  humbly 
beseech  thee  that  thon  wilt  favor  us  wlfli 
certain  amoidmenta  to  our  dty  charter. 
Know  thou,  O,  divine  senator,  [meaning  the 
plaintiff,]  oompared  with  wtunn  all  other  sen- 
ators are  merely  dphen  who  draw  per  diem 
and  mileage  from  the  state,  [meaning  the 
opposite,]  wilt  thou  make  and  ordain  certain 
great  and  wise  laws,*  etc.  'Know,  thou,  also, 
mighty,  eloquent,  and  beautiful  senatorial 
god,'  etc.,  [meaning  this  plaintiff,  and  in- 
tending, by  irony  and  sarcasm  in  the  words 
used,  to  sneer  at  and  ridicule  the  de- 
formity of  the  piittntiff,  caused  by  a  pai^ 
tial  paralysis  on  one  side  of  his  face  and 
body.]  'While  it  Is  witldn  thy  mighty  power 
to  defeat  the  will  of  the  people  of  Oshkosh, 
forget,  O,  ndf^tr  being;  [meaning  the  plain* 
tiff,]  the  aOnoe  of  thy  friends,  the  UtOe  re- 
publican ward  gods,  ad  look  wltii  thy  mlj^itr 
tight  eye  alone,*  etc,  [meaning  the  plaintiff, 
Snd  ai^ln,  in  an  ironical  sense,  alluding  to 
the  partial  paralysis  of  this  plaintiff.]  *And, 
In  ooncluslon,  thou  divine  South  Side  dictator, 
{meaning  the  plaintiff,]  we  Impkire  that  thoa 
wilt  reconsider  thy  determination  to  defeat 
tbB  laws,*  etc  «  •  •  There  wUl  be  one 
chance  In  fifty,  at  least,  of  bis  Third  ward 
omnipoteiiee  [meaning  the  plaintiff]  surren- 
dering his  own  wishes,  and  following  those 
of  tiie  people."  This  puUlcaUon  greatly  iur 
Jnred  the  jdalntlff  in  bli  office  as  senator, 
and  In  his  repntatkn,  and  bron^it  Mm  into 
ptibUo  ridicule  and  oontempt  The  plalnUfl 
demands  >30,000  and  costs.  The  words  more 
especially  libelous  are:  "Prayer  to  Buok- 
snlff;"  ''DlTine  favor  of  Senator  Backsnlff;'* 
"The  leglslatiTo  god  of  Winnebago  county;" 
•'His  majesty,  Bucfesniff;"  "We  are  sensllde, 
O,  deaily-beloTed  BooksnlCE,  of  thy  great 
wisdom  and  power,  and  humbly  beseech 
thee;"  "Enow  thou,  O,  divine  sonitor,  oom- 
pared with  wnom  all  other  senators  are  mere- 
ly dphera;"  "Know  thon,  also,  mi^ity,  tik>- 
qnent.        bewUltBl  senatorial  god;"  "Vor- 


get.  O,  mlgh^  being;  the  advice  ot  thy 
friends,  the  little  republican  ward  sods,  and 
krak  with  tliy  mi^t?  right  ^e  alone  to  the 
good  of  the  cUy;"  "73iou  divine  Sooth  ffide 
dktatOT,  we  implore,"  etc;  "Third  ward  om- 
n^wtenofr" 

The  gnmnds  of  the  demurrer  are:  (1) 
That  the  article  Is  not  Ubetoua;  (2)  that  It  la 
privileged;  (3)  that  the  innuendoee  oannot 
make  the  matter  libelous  which  is  otherwise 
not  BO.  The  complaint  charges  that  the  de- 
fendant published  the  artlde  maliciously,  and 
of  and  ooDc&xihtg  the  platotlfl.  It  begliis  in 
the  form  and  heading  of  a  pcaycr  to-  BiuA;!> 
snhf,  (meanhur  the  plaJntUf.) 

1.  The  name  itself  Is  Ubelona.  It  is  a  nick- 
name which  Is  a  name  of  reproach,  and  an 
opprobrious  appellation,  and  is  in  the  iimill- 
tnde  of  "Pecksniff,"  one  <tf  the  familiar  and 
most  oootemptlbto  charaoten  In  JJHskeaa, 
and  readily  suggests  that  name  to  the  reader, 
and  It  Is  repeated  several  tlmea.  It  Is  used 
to  excite  ridicule  and  contemptaouB  derision. 
He  is  caUed  "Senator  BtuAoalff"  to  more 
dearly  show  it  was  meant  ftir  the  plaintiff. 
The  article  is  of  and  ooaoemliig  the  plain- 
ua  aa  -senatar  of  Winnebago  oomrty-  He  Is 
also  called  "His  majesty,  Bodtsnife,"  "A  leg- 
Isladre  god,"  "Deaciy-betored  BoohSDlff," 
"DlTlne  senator,"  "Ifitfity  bdng,"  "Omnlpo- 
teoce."  These  appellatkms  may  mean  that 
to  Is  vain.  setC-oaneelted.  paaapoas,  aeU-ae- 
grandtglng,  and  assumes  a  despotic  and  god- 
like character  above  his  coostitDeKta  and  all 
other  men,  and  has  to  be  prayed  to  and  be- 
•eeohed  for  legldaUve  ta.won;  or  It  may 
be,  and  probably  Is,  ironical,  which  is  a  kind 
of  ridicule  which  cgprosses  a  fatdt  and  a|^ 
parent  assent,  bat  "^"'"g  the  opiroBite^— 
ttiat  is,  that  he  U  not  the  gceatest.  but  tbe 
smallest  and  meanest;  or  saroastlcal  or  sa- 
ttrioal,  Indloatlng  soom.  oontempC,  a  taont  or 
a  gibe,  "niese  tot  words  and  phrases  are 
per  se  Ubelona  TThai  which  la  written  or 
printed  and  published,  oaloolated  to  Injors 
the  character  of  another,  by  bringing  htm 
Into  rldloale  or  eontcnQ^"  or  **tcnds  to  preJ- 
udloe  falm  In  his  (^cev"  Is  Ubdous  per  se,  by 
all  the  authorities.  The  address  to  the  plain- 
tiff as  "O,  deaily-beloTed  Buoksnlff,"  Is  iron- 
ical and  contemptuous,  meaning  the  opposite^ 
— hated,  despised  Bncksniff.  The  whole  ar- 
ticle, in  Its  general  scope  and  meaning,  la  cal- 
culated to  injure  the  plaintiff  in  his  reputar 
tlon  and  character,  botti  as  a  dtixen  and  a 
s^iator.  by  bringing  falm  into  Aame,  disgrace, 
hatred,  soom,  ridlcirie,  and  contempt,  and  is 
gronly  Ubelous.  Ooiy  v.  Allen,  30  Wla  483; 
Oottrill  r.  Cramer,  43  Wla  242;  Solverstm 
r,  Petersan,  64  Wis,  196^  Bradley  v.  Qramer, 
69  Wla  309,  18  N.  W.  Bep,  268;  I«nsbig  v. 
Oarpcnter,  9  Wis.  Ml;  Splerlag  t.  Andrae. 
46  Wia  33a  The  phrasal,  "beautiful  sen- 
atorial god,"  "And  look  with  thy  ml^ty  right 
eye  slone^"  are  explained  by  a  odloquiam, 
not  hy  an  tnnoendo.aa  claimed  by  the  learned 
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•ooonsel  of  the  appellant  "An  innnendo  IB 
to  define  Vbe  deftunatory  meaning  which  tbe 
TAalnUfT  sets  on  the  words,  and  show  how 
■Giey  came  to  hare  that  defamatory  meaning, 
and  how  fh^  relate  to  the  jilalntUf."  A 
coDoqiilnm  Is  the  statement  of  ertrancous 
Acts  and  drcnmstances  necessary  to  fully 
onderatand  the  defendant's  words.  The  com- 
platait  states  that  these  words  were  spoken 
"to  sneer  at  and  ridicule  the  deformity  of  the 
^alntlff,  cansed  by  a  partial  paralyds  of  one 
tfde  of  his  face  and  body."  The  learned 
eonnsel  of  the  appeOant  contends  that  tliey 
liaTe  no  such  meaning.  But  that  Is  a  qucB- 
tlon  for  the  Jury,  on  the  proof  of  the  facts 
atated.  It  is  difficult  to  nnderstnnfl  what 
these  phrases  do  mean.  If  they  hare  not 
reference  to  some  bodily  deformity  that 
glTes  the  plalntUTs  face  an  ugly  or  disagree- 
able appearance.  The  word  "beautiful"  Is 
used  Ironically,  to  mean  the  opposite  most 
liearly,  and  the  "ml^^  right  eye  alone" 
would  Indicate  that  the  other  eye  was  closed 
•or  Injured.  It  seems  very  probable  that  the 
explanation  In  the  coUoqulmn  Is  tlie  correct 
one.  With  this  explanation,  the  phrases  are 
clearly  libelous,  as  exdting  ridicule,  con- 
tumely, -and  ^ame. 

2.  Are  the  above  words  and  phmses  privt- 
legedf  "A  privileged  communication  Is  a  ftitr 
OMsment  by  a  public  Journal  upon  a  matter 
of  public  hiterest"  Starkie,  Sland.  A  L.  (Ed. 
1877.)  332.  If  this  article  was  a  fair  or 
reasonable  comment  upon  the  lOfdnfflTa  offi- 
cial conduct  OS  state  senator,  or  upon  his 
neglect  of  his  legldatlTe  duties,  and  that  was 
an.  It  might  be  privileged.  The  only  part  of 
the  artlcie  that  can  be  called  a  comment  upon 
his  legffilatlTe  conduct  as  state  senator  Is  as 
follows:  "His  majesty,  Bncksnlff,  tmder  the 
pretense,"  etc,  "Intends  to  defeat  these 
amendments  [of  the  Oshkosh  dty  charter]  by 
procrastination  and  delay  until  It  Is  too  late 
for  t2ieir'  adoption  by  the  legislature  In  Ume 
lor  the  spring  election."  This  part  of  the* 
article,  staiftlltig  alone,  would  scarcely  t>e 
Cbelous;  but  If  so,  It  might  be  also  prtvUeged. 
But  those  parts  of  the  article,  and  the  raost 
■of  It,  which  we  hare  coneddered  above,  have 
no  necessary  connection  wltti  this  unobjection- 
able comment  They  are  not  comment^  in 
any  sense,  upon  fbe  plaintiff's  legislative 
eonfM  of  action.  Hiey  are  fdmply  gibes, 
tanntx,  and  contemptuous  and  Insulting 
fhrasea;  and  most  of  them  personally  ad- 
dressing and  alhidlnff  to  the  plalnttfl,  and  m- 
dependent  of  and  distinct  from  any  reason- 
able comments  upon  Us  personal  or  official 
da^Uctlons  of  diMy,  and  are  not  Jnsttfied  or 
enrased  by  them.  They  ere  clearly  not 
VtlvUeged,  by  any  prlndpla  of  law. 

3.  Tlie  Ubelona  nmtter  of  the  article  is  not 
^marged  by  the  hmoendoee.  The  offloe  and 
we  of  on  Innuendo  are  stated  above,  and 
«ie  In  the  complaint  It  Is  used  mostly,  and 
properly,  to  show  the  person  to  whom  the 
ttbdoDB  matter  relates.  The  second  count  of 

oomplalnt  deoilr  tfatea  a  good  canse  of 

T.5iN.w.no.2— 8 


action,  and  the  demurrer  waa  properly  over- 
ruled. The  ordOT  of  the  drcnit  court  Is  af- 
firmed, and  the  cause  remanded  for  farther 
proceedings  at  law. 


STATE  ex  rel.  NORTON  v.  VAN  OAMP, 
County  Clerk,  et  al. 
(Supr^oe  Court  of  Nebraska.    Jan.  17,  1808.) 

SfTLIM  LBOIH.l.TUHB~C^aTIFIOAT>  OW  BlBCTIOII— 
JORUDIOTIOX  Of  Uomtl  —  M&MDAIflTB  VO  Cl.7t- 
VA8SING  Opficeks  — Nswlt-Okoakized  Cocstt 
—  Bjepbesentativb  District  —  Extbksion  or 

CotTNTT  BOUNDARIBB  —  DUTIKS    OF  CaMVASSINO 

BoARo— Rbguurivt  op  Nouikations  —  Paim- 
iso  Ballots— Dbkignatioit  of  District. 

1.  While  each  boose  of  the  legislature  is  by 
the  constitution  made  the  jndge  of  the  election 
and  qoalificatioQ  of  its  members,  the  courts  will 
by  mandamiia  compel  the  proper  canvasaing  offi- 
cers to  discharge  their  dutie^  and  issue  certifi- 
cates of  election  to  the  parties  who,  from  the 
returns,  appear  to  hare  been  elected  thereto: 
but  the  awarding  of  a  certiticate  of  election  hi 
obedience  to  the  mandate  of  the  court  will  not 
conclude  the  legislature  in  determining  the 
question  in  proceedings  by  contest 

2.  An  interpretanon  glTSD  to  a  statutory 
or  coostltutloDaf  prorlflion  by  the  court  of  last 
resort  becomes  a  standard  to  be  applied  in  all 
cases,  and  is  binding  upon  all  departments  of 
the  government  lucluding  the  legislature. 

3.  It  Is  contemplated  by  onr  constttutlon, 
and  the  eleetlMi  laws  enacted  In  pnrsuanoe 
thereof,  that  every  qaalified  elector  of  the  state 
shall  be  entitled  to  vote  at  some  precinct  or  Tot- 
iQ|;  place  for  the  respective  state  and  county 
omoera  at  each  electloD.  Hence  a  oonstruction 
will  not  be  adopted  which  woald  have  the  effect 
to  disfranchise  a  considerable  number  of  voters, 
or  to  deprive  a  county  of  representation  la  tile 
legislature,  unless  sudi  c(»stn|ctioD  to  rendered 
necessary  by  express  and  unequivocal  language 
of  the  statute  or  constitution. 

4.  B.  county  was  organized  la  1891,  at 
which  time  it  was  unotigaalsed  territory,  and 
has  never  by  general  aAportI<Km»nt  law  or  spft- 
dal  act  been  attached  fo  any  representative  dis- 
trict It  is  a  narrow  strip  lying  between  H. 
county  and  the  Bortfaem  boundary  of  the  stato^ 
eight  townships  long  from  east  to  west,  and  leas 
than  three  townships  in  width.  It  adjoins  B.. 
county  along  its  entire  eastern  bonndary,  aJ- 
thougo  further  west  It  extends  north  to  the  foiv 
ty-third  paralld,  aboot  10  miles  beyond  the 
northern  boundary  of  K.  county,  at  which  point 
It  Is  bounded  on  the  east  by  the  state  of  South 
Dakota.  Held,  that  it  is  directly  west  of  K. 
county,  within  the  meaning  of  section  146,  o.  IS, 
Comp.  St.,  and  was,  while  unorganized  terri- 
tory, attached  to  said  county  for  election  pur- 
poses.  Maxwell,  O.  J.,  dlssentluK. 

6.  The  legislature  never  having  attached  tt 
to  any  representative  dlstx&ct,  it  remains  a  part 
of  the  twentieth  district,  notwithstandlne  its  or- 
ganisation as  a  coun^.  Maxwell,  O.  J.,  dis- 
senting. 

6.  In  18SS  an  act  was  approved,  extending 
the  boundaries  of  H.  county  directly  north  so  as 
to  include  the  unorganized  territory  which  is 
now  B.  county,  but  providing  that  It  should  not 
take  effect  nntU  a  majority  of  the  legal  vetm 
of  said  county  should  give  their  assent  at  the 
next  general  election.  At  the  general  election 
In  1883  there  were  cast  in  said  county  1,821 
votes,  of  which  873  only  were  in  favor  of  said 
proposition.  Hdd,  that  the  proposition  was  de- 
feated, and  an  order  entered  by  the  county 
board  ID  ISSS,  declaring  It  adopted,  is  a  nullity. 

7.  The  boundaries  of  H.  county  being  cleais 
It  defined  by  law,  and  not  indudlok  aoTPort  of 
the  territory  subsequently  organized  as  B.  coua- 
ty,  hdd,  there  could  be  no  de  facto  attachment 
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of  the  latter  to  the  foimer,  to  as  to  entitle  the 
TOtere  thereof  to  participate  in  elections  in  H. 
oountr.   Maxwell,  C.  J.,  dissenting. 

8.  It  ia  eetUed  by  a  long  line  of  decisiraiB  of 
this  court  that  a  caoTasslng  board  has  no  ao* 
thority  to  go  betiiad  the  returns,  and  inquire  in- 
to the  legalitr  of  the  votes.  Their  duty  is  to 
canvass  the  rotes  as  certified  to  them,  and  a 
certificate  of  election  issued  upon  a  canTaas  <^ 
a  part  of  the  vote  of  a  representative  district  is 
without  authority  of  law,  and  void. 

9.  Neither  a  canvaamng  board  nor  the  oourt 
in  a  mandamna  proceedins  can  Inqnire  into 
the  regularity  of  the  nommatlon  of  the  can- 
didates or  the  sufficiency  of  th^  oertdflcatee  of 
nominations.  Maxwell,  G.  3,,  dissenting,  so  far 
as  it  applies  to  courts. 

10.  fieW.  on  the  proofs,  that  the  nomination 
of  the  relatw  was  regular  and  sufficient  in  fMin 
and  substance.    Maxwell,  G.  J.,  dissentine. 

11.  Provisions  of  the  election  law  whitm  are 
not  essential  to  a  fair  election  will  be  held  to  be 
formal  and  directory  only,  unless  declared  to  be 
mandatory  by  the  law  itself. 

12.  The  vote  of  B.  county  for  the  r^tor 
should  not  be  rejected  fbr  the  reason  that  bis 
name  was  writtm  on  the  sample  and  offidal  bal- 
lots by  the  dei^  after  they  had  been  printed 
and  were  ready  f6r  distribution.  Maxwell,  G. 
J.,  dissenting. 

13.  Votes  for  representative  will  not  be  re- 
jected because  the  number  of  the  district  is  not 
designated  upon  the  official  ballot  In  counties  in- 
cluded In  one  diatiiet  only. 

(Syllabus  by  the  Gourt) 

Mandamus  by  the  state,  on.  the  relation  of 
Chester  A.  Norton,  aealnst  Charles  Van 
Camp,  county  cleric,  and  others,  to  compel 
defendants  to  compare  tbe  votes  cast  In  the 
counties  of  Knox  and  Boyd  for  representa* 
tire,  and  Issue  a  certificate  of  election  to  the 
person  appearing  from  the  abstracts  to  hafe 
tbe  bluest  number  of  votes.  Writ  allowed. 

A.  W.  Asee,  for  rdator.  A.  J.  Sawyer  and 
Thos.  H.  Matters,  for  respondents. 

TOSFTt  J>  It  Is  an  dmraitarr  role  Ibat  tlie 
writ  of  mandanroa  win  be  denied  unless  the 
tight'  tiC  the  petitioner  to' the  relief  demanded 
Is  dear.  That  rale  appUee  wl12i  especial 
force  to  oases  like  ttie  ong  under  conslderar 
Hon,  where  the  subject  of  the  controversy  is 
llie  offloe  <tf  represoitatlTe  In  ttie  legislature. 
It  la  a  fact  known  to  an,  and  to  which  we 
cannot  close  our  eyes,  that  in  like  cnsea, 
partloiilarly  in  times  of  nnusual  political  es> 
dtement,  partisan  Mas  and  prejudice  Is  liable 
to  be  Imputed  to  Judges  on  account  vt  the 
soundest  deolstona,  and  by  mea  who  would 
wttiiout  hesitation  antteilt  to  their  judgment 
oontrorersles  InrolTlng  their  fortunes  and 
flidr  honor.  It  Is  not  my  purpose  iS  cimunent 
upon  this  peculiarity  (tf  our  national  character, 
or  to  condemn  It  as  existing  without  snffld^t 
oause;  but  attention  la  directed  to  it  as  an 
additt(Hial  reason  why  tiia  oonrta  of  the 
country  should  refuse  to  Interfere  except  in 
cases  where  the  ri^t  Is  dear,  and  the  duty 
plainly  enjoined  by  law.  I  hav^  howbrw, 
no  hedtafltm  In  saying  that  Ihia  case  Is  dearly 
within  both  tiie  letter  and  the  s^t  of  the 
rule  In  faxA,  there  Is  no  question  ct  law  in- 
volved  herein  but  has  been  settled  by  re- 
peated deoUfma  of  this  court,  to  wUdi  I  win 
hereafter  refer.  But  before  dlsfflislng  the 


case  upon  Its  merits  I  win  notice  the  arga> 
meut  against  the  jurisdiction  chC  theoonrt,  on 
the  ground  that  the  house  of  representatives  Is 
made  the  ezduslre  Judge  of  the  electltm  and 
qualification  of  its  members^  and  that  the 
Judgment  of  the  court  would  tend  to  forestall 
action  by  the  lawmaking  power,  although 
that  argum«it  Is  too  trite  to  caU  for  espedal 
nottoe  at  this  time.  The  oourts  bare  juris- 
diction In  such  cases,  fortunately  tor  tba 
cause  of  oonstttuticmal  gorernn^it.  Hist 
fact  Is  too  well  settled  to  admit  of  contro- 
versy. As  said  by  SxiAss  fiCoGreory  In  bis 
work  aa.  the  Iaw  of  EleotkHii^  (page  3S0^ 
"The  courts  wlU  not  undertake  to  dedde  up- 
on the  right  of  a  party  to  hold  a  seat  In  the 
legislature,  where  by  the  oonstttation  each 
house  is  made  the  judge  of  the  election  and 
qualification  of  its  own  memben,  but  a  court 
may  by  mandamus  compel  the  proper  certi- 
fying offloers  to  discharge  thdr  dnttea,  and 
arm  the  parties  elected  to  such  leglslatiTe 
body  with  the  credentials  neoessaty  to  enable 
than  to  assert  their  ri^ts  before  the  proper 
tribunaL"  It  Is  oontunplated  that  eadi  house 
of  the  legislature  shall  be  organized  by  the 
persms  who  are  prima  fade  members  there- 
of. It  requires  no  aQEumoit  to  prove  the 
dbastroiu  ooDaeq^eIwes  of  a  dUEeroit  odd- 
atmotion  of  the  constitution.  An  lUustratloa 
is  quite  nffldott  for  the  parpoaa  In  State 
T.  Stdn,  BS  N.  W.  Bep.  9BB.  and  two  other 
cases  involving  the  same  issues,  (Id.  lUOSJ 
reo«itly  dedded  by  this  oonr^  the  otmtro- 
veray  was  who,  upon  the  face  the  retozna^ 
were  entitled  to  certifloatea  of  election.  Sup- 
pose the  respondent,  the  deik  of  day  county, 
had  issued  certificates  to  the  relators  timrdn; 
win  it  be  contended  tiiat  the  oourt  would 
have  bew  powerless  to  afford  reUet  and  that 
the  rdators  must  hare  been  permitted  to 
partio^te  In  the  wganiiation  at  the  legts- 
latnre  to  which  they  were  not  deoted,  simply 
because  the  canvassing  ofBoer  had  been  gniiiy 
.of  mlafeaaanoe  or  malfeasance  in  ofBee?  Tec 
the  oaae  at  bar  Is  mnoh  atzonger  on  its  merits 
than  the  Imaginary  one.  Here  the  question 
the  rdatofa  rii^t  to  a  oortlfleate  of  deo- 
tton  Is  but  an  incident  to  the  more  Important 
question  of  the  rii^ti  of  tbe  people  of  Bt^a 
county  to  represemtatton  In  tbe  popular 
branch  of  the  legtslature,  tor  it  ia  too  plain 
for  argum^t  that,  unleas  said  ooonty  la  In- 
duded  within  the  twentieth  rt^reeentative 
district,  the  people  theredt  are  disfranchised, 
so  far  as  representation  In  the  house  Is  con- 
cerned, and  that  sndi  anomalous  c^mdition 
must  continue  untU  1898,  which. vrin  be  the 
first  legislature  elected  under  the  next  ap- 
portionment law.  It  Is  also  argued  against 
our  Jurisdiction  that  the  house  of  representa- 
tives win  not  be  bound  by  the  Judgment  of 
the  court,  and  may  oittrely  Ignore  or  defy 
its  authiwlty.  It  must  be  ocmfeased  that  legis- 
lative bodies  frequently  fall  to  dinHngntah 
deariy  betwerai  the  power  and  the  rl^t  in 
questifflis  Invdving  party  supremacy.  This  la 
a  weakness  common  to  parties  and  of  whiah 
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til  hare  famlBhed  oonsplcnous  ninBtratlons. 
Bat  oar  dirty,  as  well  aa  our  responsibility, 
oidB  with  ft  determlnattoi  of  the  oontroveray 
■abmitted  to  na.  It  may  be  suggested,  how- 
ever, in  this  connection,  that  there  are  some 
things  viilch  are  ooncbiMTelj  presumed,  and 
which  no  oonrt  will  permit  to  be  questioned 
in  adrance,  among  which  Is  that  a  co-ordinate 
bnnch  of  the  govemm^t  will  not  resort  to 
revolutioaary  methods.  A  careful  examina- 
tion Into  the  subject  will  prove  that  there 
can  be  no  conflict  of  Jurisdiction  between  the 
legislatiTe  and  Judicial  departments  of  the 
government.  The  extent  to  which  judicial 
power  will  be  exercdsed  is  to  compel"  minlste- 
Tlal  officers  to  discharge  th^  duty,  and  Issue 
certlflcatea  of  eIectl<Hi  .to  the  parties  entitled 
thereto  upon  the  face  at  the  returns,  leavlns 
tt  to  the  legislature  to  determine  the  question 
of  the  TaUdit7  of  the  election.  The  last  prop- 
osition, however,  is  subject  to  one  qnallflca- 
tl<Hi,  tIs.:  Where  the  court  of  last  resort  has 
placed  a  oonstmction  npon  a  constitutional 
or  statntorj'  prorlaiMi,  such  construction  is 
binding  upon  all  departments  of  the  staCe 
govemmeDt,  Including  the  legislature.  See 
Gooley,  Const  Um.  (5th  Ed.)  65,  6&  As  aald 
by  one  of  the  ablest  of  authorl:  "An  Intez^ 
pretatiiui  of  an  adt  by  the  cotirt  of  last  resort 
under  a  constltntloDal  government  becomes  a 
part  of  the  act  its^."  An  lUustratlon  of  this 
rule  is  found  In  the  case  of  State  t.  Von 
Duyn.  24  Nebk  686.  S9  N.  W.  Bep.  612.  By 
the  leglalatlTe  apportionment  act  of  1881, 
Sarpy  county  comprised  the  eighth  repre- 
■entatlTe  district^  and  was  ttilltled  to  one  rep- 
reaent2iiive.  That  act  was  repealed  by  the 
act  of  1887,  -which  provides  that  the  ei^th 
district  ahall  consist  of  Cass  and  Otoe  conn* 
tles^  but  making  no  provision  for  a  repre- 
aentatlTe  from  Sarpy  county.  It  was  held  In 
the  case  named,  the  present  chief  Justloe  de> 
llrerlng  the  opinion  ait  the  oou^  that  the 
legislature  oonld  not  deprive  a  county  of  rep* 
resentation  in  that  body,  hence  the  present 
apportlonm^t  law  is  unconstitntlonBl  so  far 
aa  Sarpy  county  Is  concerned,  and  that  county 
to  enttfled  to  a  member  of  the  house  under 
the  former  act  The  Judgment  of  the  court 
In  that  case  was  oertainly  binding  upon  the 
legislature,  and,  while  the  house  may  have 
the  power,  it  would  have  no  more  right  to 
exclude  the  member  elect  from  that  county 
than  from  any  otBer  county  of  the  state. 

2.  TUs  controveny  is  between  Norton,  the 
relator,  and  Kruse^  the  Intervener,  who  were 
at  the  late  election  the  candidates  of  the 
BepuUican  and  Independent  parties  tor  rep- 
resentatlre  of  the  twentieth  representatlTe 
district  In  Knox  county  the  vote  as  returned 
and  canvassed  Is  as  follows: 

Kmc.  Independent  ........728  voles 

Norton,  B^blican  «S1  " 

ffiiernian.  Democrat  509  " 

Buekmaater.  Prohibition  112  ** 

In  Boyd  county  the  vote  as  canvassed  and 
retomed  to  the  county  clerk  at  £nox  county 
to: 


Norton  201  votes 

Krone    4  " 

Sherman  80  " 

It  to  apparent  from  the  above  taUes  tfaa^ 
if  the  relator  Is  entitled  to  have  counted  In 
hto  favor  tlie  votes  cast  in  Boyd  ootmty,  he 
Is  entitled  to  the  certiflcate  of  electltm,  and 
the  wilt  of  mandamus  was  properly  allowed. 
The  apportionment  act  of  1S87  provides  that 
Knox  county  shall  comprise  the  twentieth 
representative  district,  and  be  entitled  to  ou» 
representative.  But  by  sections  146,  147,  o. 
18,  Gomp.  St..  entitled  "Counties  and  County 
Officers,"  it  is  provided  as  follows:  "Sec  146. 
All  counties  which  hare  not  been  organized 
In  the  manner  provided  by  law,  or  any  un- 
organized territory  In  the  state,  shall  be  at- 
tached to  the  nearest  organized  county  di- 
rectly east  for  election,  Judicial,  and  revenue 
purposes:  «  •  •  provided,  further,  that.  If 
no  county  lies  directly  east  of  any  suidi  tmor- 
ganlzed  territory  or  county,  then  such  un- 
organized territory  or  county  shall  be  at- 
tached to  the  county  directly  south,  or,  It 
there  be  no  such  coimty,  then  to  the  county 
dTrectly  north,  and.  If  there  be  no  county  di- 
rectly north,  tlien  to  the  county  directly  west 
of  such  unorganized  territory  or  ootmty.  Sec. 
147.  The  county  authorities  to  which  any 
unorganized  county  or  territOy  Is  attached 
shall  exercise  control  over,  and  their  Juris- 
diction Shan  extend  to,  such  imorganleed 
county  or  territory,  the  same  as  If  it  were  a 
part  of  th^  own  oounty."  Bepeated  con- 
stmctlona  have  been  glven'to  the  above  pro- 
vision by  this  court  uniformly  to  the  effect 
that  for  all  purposes  of  ootmty  govemm^t 
unorganised  territory  to  attached  to  the  near- 
est county  directly  east  thereof.  For  in- 
stance, in  Bx  parte  Crawford,  12  Neb.  379, 
U  N.  W.  Bep.  404,  it  was  held  that  the 
district  court  of  Holt  coimty  bad  Jurisdiction 
to  puuisb  for  crimeA  committed  in  the  un- 
organised territory  directly  west  of  that 
county.  In  the  opinion  of  the  court.  Lake, 
Chl^  Justice,  says:  "As  to  these  three  pur- 
poses, [election,  Judldal,  and  revenue,]  there 
are  no  restrictive  or  qualifying  words  In  the 
act  but  the  attachment  becomes  complete, 
and  said  territory  to  all  infants  made  prao- 
tlcally  a  part  of  that  cotmty.  Indeed,  this 
effect  is  made  still  more  manifest  it  possible, 
by  reference  to  the  next  section,  ^^ch  pro- 
vides, [quoting  section  147.]  The  full  extent 
of  such  Jurisdiction  and  control  can  be  cor- 
rectly measured  only  by  a  resort  to  all  the 
various  laws  relative  to  county  ol&oers,  and 
their  duties  respecting  election.  Judicial,  and 
revenue  matters."  Boyd  ootmty  was  organ- 
ized In  pursuance  of  an  act  approved  Hareh 
20,  1881,  and  to  a  strip  eight  townships  In 
l^gth  ext^idlng  from  east  to  west  and  leas 
than  three  townships  In  width  at  the  widest 
P4>lnt  all  of  which,  with  the  exception  of  a 
small  fraction,  was  acqtilred  by  thto  state 
under  the  provisions  of  an  act  of  congress 
approved  March  28,  1882,  and  which  was  at 
the  time  named  within  the  Poundaries  of 
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Dakota  territoiT.  Hie  act  above  mentioned 
also  provides  that  the  Juiisdlctton  of  thie 
state  shall  not  attach  to  the  territory  so  ac- 
quired until  the  extlngxiiahment  of  the  Indian 
title  thereto,  and  the  annoTmoement  thereof 
b7  proclainaUon  ot  the  president;  which, 
according  to  fl'^M^wtff"*  <tf  oomuel,  was 
October  28,  1800.  It  la  apparent  from  an  ex- 
amination of  a  correct  map  of  the  state  that, 
nnder  the  general  act  referred  to,  this  terri- 
tory oould  be  attached  to  no  oigaidEed  oonn- 
1y  the  state  otlier  than  Knox  for  any  pur- 
pose. It  la  boonded  on  the  east  by  Enox 
and  no  othcv  countj-  nt  this  etate.  It  la 
true  the  line  of  the  eastern  boundary  Is  short, 
not  ezoeedlng  one  oongreedonal  township 
and  a  half.  It  la  also  trae  that  the  northern 
boundary  exteods  about  the  same  distance 
beyond  the  northernmost  limit  of  Knox 
county,  and  lies  directly  west  of  a  portion  of 
South  Dakota.  It  la  a  rule  of  otHutmotkm, 
universally  recognized,  that  acts  which  con- 
fer or  extend  the  elective  franchise  should 
be  liberally  constmed.  See  Suth.  St  Oonst 
44L  Here  is  a  prosperous  county  of  the 
state,  rapidly  develoidng  In  popnlatim  and 
wealth,  nAkh  Ik  Is  propoeed  to  dlstranehlse 
uptm  the  barest  technicality,  for  there  Is  no 
piDvldon  for  the  dividing  of  miorganlzed 
territory  between  two  or  more  counties,  ex- 
cept that  contained  tn  section  14S,  which  is 
that,  where  two  or  more  counties  lie  directly 
eaat  of  an  muffganlsed  county,  vis.  "the 
portions  ot  territoiT  of  soeh  nnorgaidzed 
county  which  He  elthor  north  or  south  ct  a 
Bne  running  directly  west  n^d  in  oontlnua- 
tton  of  the  boundary  line  between  suoh  or- 
ganized counties  diall  be  attached  to  the 
organixed  coonty  directly  east  of  such  ter- 
ritory for  aU  purposes  of  this  snbdivlrion." 
A  statute  should  never  be  so  construed  as 
to  woric  a  public  mischief,  unless  sudit  oaoh 
gtraiMcm  Is  required  by  the  aididt  and 
Quequlvooal  language  of  the  act,  or  by 
neoessazy  tanpllcatlon  Iherefnun.  People  t. 
LamUer,  S  D>Ndo,  9;  Smith  v.  Peoifl^  47  N. 
Y.  330.  And  la  Suth.  St  Oonst  28a  It  Is 
fald:  "But  an  Interpretation  of  a  statute 
which  must  lead  to  consequences  which  are 
udsctdevous  and  absurd  is  inadmiastble,  if  tt 
Is  snsoeptltde  of  an  interpretation  by  which 
Bu6h  conaequences  may  be  aviMed."  Hie 
opinion  of  tiie  chl^  justice  In  State  t.  Van 
Dnyn,  supra,  is  regarded  as  a  leading  author- 
ity in  sammrt  of  the  above  rule,  and  is,  wlth- 
ettt  doubts  directly  in  pt^t  We  should  adopt 
that  constmction,  when  possible,  which  will 
secure  to  the  people  of  the  state  their  con- 
stitnttonal  rUibt  to  vote  for  and  be  repre- 
sented by  offloers  ot  their  fdurioe,  althou^ 
such  oonstruotlim  may  not  be  the  most  obvi- 
ous or  natonl  frmn  ttie  language  of  the 
statute. 

3.  It  follows  that  on  the  extlngaltthment  of 
the  Indian  title  to  the  tenltoty  now  com- 
prMng  Boyd  ooimty,  and  notice  thereof  by 
the  proclamation  of  the  present  sold  tet' 
litozy,  by  virtue  ot  the  general  statute,  be- 


came ftttadied  to  Knox  county  for  election 
purposes,  ami  became  a  part  of  the  twentieth 
represHitatlve  district  end  has  never  t»een 
attached  to  any  other  representative  district, 
either  by  general  or  special  act  It  is  settled 
beyond  omtrova^  in  this  atate  that  the 
legislature  cannot  under  the  pretense  of  sub- 
dividing a  county  or  the  atate  for  etectton 
purposes,  disfranchise  a  part  of  the  people 
by  making  no  provision  for  the  exercise  of 
their  ooDStltuttmial  rights  In  addition  to 
State  V.  Van  Dnyn,  see  Peard  State,  34 
Neb.  372,  KL  N.  W.  Bep.  828,  and  anthoritj 
(dted.  It  is  not  the  province  of  the  courts  to 
supply  ondsrions  the  legislajturei  but  as 
aald  by  Judge  liOblack  in  Duncan  v.  Shenk, 
109  Ind.  26,  0  N.  EL  Bpp.  680:  *X>ur  eleeUoa 
laws  were  enacted  upon  the  evident  theory 
that  every  qualified  voter  ot  the  state  Is  ea- 
titled  to  vote  at  some  prednct  or  voting  place 
at  aveiy  electi<»,  except  when  restrained  by 
some  proviai<m  of  the  state  constltutiim." 

4.  The  chief  Justice  baa  filed  a  dlasenUng 
opinion.  In  which  he  argues  ttiat  Boyd  county 
la,  for  election  pnrpoees.  attached  to  Hole 
county.  Before  noticing  the  reasons  advanced 
for  his  conblusion  I  will  say  that  in  my  o^n- 
i<m  the  boundaries  of  Holt  county  are 
clearly  defined  by  law,  and  there  oould  be 
no  de  facto  attachment  thereto  of  Boyd  coun- 
ty for  election  purposes;  taenoe  the  objection 
to  the  proo&  of  the  Intervener  uptm  that 
branch  of  the  case  is  so  obviously  soiuid  as 
to  render  further  examination  unneoessary. 
The  only  warrant  for  tiie  clohn  that  Boyd 
county  la  attached  to  Bkilt  county  for  any 
purpose  la  the  act  of  March  1,  X88S,  provid- 
ing that  an  of  said  territory  should  be  at- 
tached to  the  last-named  county,  provided  a 
majority  of  the  legal  voters  thereof  should 
give  their  aasent  to  the  proposition  at  the 
next  general  dectlon.  At  &e  genual  deo- 
Uon  of  ISSS.  ttiere  wa%  cast  1.821  votes  in 
aald  county,  of  which  872  only  were  tn  favor 
of  said  iKopoSltloa.  It  Is  dear,  upoa  auttior- 
tty,  that  the  iwopositloa  was  defeated.  State 
V.  LancastK  Co.,  6  Neb.  474^  And  swAt  ap- 
peara  to  have  been  the  understanding  at 
the  time,  for  one  of  intervener^  witnesaea, 
a  resident  of  Hidt  ccHmty,  teatlfles  that  It 
waa  generally  understood  that  the  proposi- 
tion was  defeated,  and  that  tihe  county  clerk 
refused  to  certify  tbat  it  bad  carried;  but  on 
the  23d  day  of  January,  1885,  a  reeOlatloa 
was  adopted  by  the  oounty  board  dodaring 
it  carried.  It  appears,  however,  firom  the 
several  acta  of  the  legislature  sabaequent  to 
1883,  that  the  territory  in  qoeMloa  waa  al- 
ways, prior  to  the  oiganlaatlim  of  Bofd  coun- 
ty, regarded  aa  unomudied  territory.  For 
Instanoe,  In  the  Judidal  apporitonnent  ot 
1887  the  twelfth  district  includes  Holt  oounty 
and  the  unorganized  territory  north  of  said 
county,  and  by  the  legldative  apportionment 
act  of  1887  the  thirteenth  senatorial  district 
Indndes  the  unorganized  territory  north  of 
HxAt  county,  the  attadilng  of  Mid  territory 
to  Judicial  and  senatorial  districts  which  ad- 
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join  it  on  the  south,  but  not  on  the  east,  with- 
out reference  to  it  in  ttie  section  defining 
representatiTe  ^stricts,  indicates  an  inten- 
tion on  tlie  part  of  the  legislature  for  it  to 
become,  when  the  Indian  title  should  be  ez- 
tingnlahed,  a  part  of  the  twentieth  represent' 
atire  dfetric^  by  rirtue  of  the  general  stat- 
nte.  Bot  If  aiiTtbtng  is  lacking  In  the  way 
of  le^idatlre  oonstruotion  it  is  supplied  by 
the  act  creating  Boyd  county,  which  provldeB 
tiiat  "the  unorganized  territory  lying  north 
of  Solt  county  be  orpinlzed  into  a  new  coun- 
ty, and  be  called  'Boyd  County.' "  Lawa 
IfiOl,  p.  224. 

5.   I  obserre  from  the  opinion  of  the  (dilef 
Justice  that  he  haa  oyerlooked  Beyerol  mate- 
rial facts,  which  la  due,  no  doubt,  to  lack  of 
time  for  its  ptej^ratlcHi,  since  tt  appears  to 
have  been  filed  before  there  liad  been  an  op- 
portmUty  to  assign  lite  case  to  a  member  of 
the  majority  to  prepare  the  opinion  of  the 
court  For  instance,  he  says:  "The  proof 
■bows  beyond  question  that  Boyd  ooun^  has 
In  fact  been  attached  to  Htflt  ooun^  fnnn 
ISSS  to  1S90;  that  two  yean  ago  one  of  the 
lepresentatlTes  from  tlie  district  otHnprlsing 
what  is  now  Holt  and  Boyd  coundes  was  a 
retident  of  Turtle  Creek  township.  In  what  is 
now  Boyd  county;  that  a  snpervlaor  from  that 
precinct  eat  with  the  superrlaors  of  Holt 
county,  and  the  latter  levied  taxes  in  that 
oounty,  wbloh  were  collected  and  paid.  These 
things  were  a  matter  of  record  which  seems 
to  hare  been  kept  in  Htdt  county.  This  state 
of  affairs  continued  until  Boyd  county  was 
organized,  two  years  ago.  There  Is  no  proof 
to  tlie  contrary  on  this  point;  ao  that  it  Is 
estabUdied  bey<md  a  doubt"  It  does  appear 
bom  the  testimony  of  witnesses  that  for 
the  years  1888  and  1889,  Turtle  Greek  town- 
riUp,  now  a  part  of  Boyd  county,  elected  a 
saperrisor,  who  sat  with  the  county  board 
<tf  Holt  county,  and  that  the  last-named 
oovnty  assessed  and  collected  taxes  on  the 
property  in  said  township  for  the  years 
named.  It  also  appears  that  a  resident  of 
Tortle  Cre^  township  was,  in  the  fau  ct 
1890,  a  candidate  for  the  <^ee  of  representa- 
tire  from  Holt  county.  FurOier  tlutn  this 
the  foregoing  statement  is  not  warranted  by 
tile  proofa  There  is  no  evidence,  wttbln  my 
knowledge  of  the  case,  tliat  Holt  county  ever 
exercised  or  claimed  Jurisdiction  for  any  pur- 
poae  over  any  part  of  Boyd  (Mnmty,  adde 
fran  the  township  above  named,  or  at  assy 
thne  prior  to  the  year  18S8,  nor  is  the  ground 
of  Its  assumed  Jurisdiction  over  a  fraction 
thereof  apparent  from  the  record.  Had  a 
nrident  of  Boyd  county  t>eeaL  permitted  to 
r^M«scnt  Holt  county  in  the  legislature,  that 
fict  ml^t  be  regarded  as  a  legislative  con- 
stmctlai  ot  more  or  less  weight;  but  the  as- 
s»Uon  of  the  ohief  Justice  is  ocnttradicted  by 
the  undisputed  proob.  wliloh  show  that  the 
cao^date  referred  to  was  defeated.  Tliere 
Is.  however,  one  iaet  wlilch  alone  Is  eonclib 
rive  of  tiie  aaestltm  of  a  de  facto  annexation, 
vis.  since  the  approval  of  the  act  creating 


Boyd  county  there  has  been  no  person  in 
dther  county,  so  f&r  as  the  record  discloses, 
who  has  ever  r^rded  that  county  as  a 
part  of  the  fiftieth  representative  district 
which  Is  comprised  of  Bxii  county.  That 
district  Is  entitled  to  two  members  of  the 
house,  and  it  la  fair  to  presume  that  there 
were,  at  the  election  In  1892,  at  least  four 
candidates  for  representative.  Tet  we  have 
no  evidence  that  certificates  of  nomination 
were  filed  by  any  of  them  in  Boyd  county. 
On  the  other  hand,  it  Is  apparent  that  said 
county  vras  regarded  by  all  of  the  leading 
political  parties  as  a  part  of  the  twentleOi 
district  since  it  appears  from  the  documen- 
tary evidence  that  on  the  16th  day  of  Septem- 
ber. 1882,  the  certiflcate  of  nomlnatl<m  of 
Z.  O.  Sherman  by  the  Democratio  party  oC 
the  tw^tleth  representative  district  was 
filed  with  the  clerk  of  Boyd  county.  On  the 
16th  day  of  October  following,  the  certiflcat* 
of  the  rdator  was  filed  In  said  county,  and 
on  the  24th  day  of  October,  53  persons,  claim- 
ing to  be  electors  of  the  twoatleth  district^ 
filed  a  petition  In  due  form,  requesting  the 
clerk  of  said  county  to  place  the  name  of 
Kruse.  the  intervener,  on  the  ticket  as  da 
^dependent  candidate  for  representative 
trom  sold  district.  The  clei<k  having  re- 
fused to  place  the  name  of  the  relator  upon 
the  official  or  sample  ballot  the  latter  api^ed 
to  Him.  M.  P.  Kinkald,  one  ot  -the  judges  <^ 
the  fifteenth  Judicial  district  for  a  writ  oC 
mandamus  requiring  the  clerk  to  print  Us 
name  on  the  ballot  which  application  was 
heard  upon  sufflclent  notice,  and  the  writ  al- 
lowed as  prayed.  It  Is  suggested  by  the  chief 
justice  that  the  petition  above  referred  to 
was  filed  hy  friends  of  Kruse  wltliout  his 
knowledge,  after  the  InsUtntlon  of  the  man- 
damns  proceeding;  but  here,  too,  he  miscon- 
ceives the  record.  The  Intervener's  peHUcm 
aforesaid  was  filed  In  Boyd  county  October 
24tti.  while  the  appUoatlon  for  the  writ  oC 
mandamus  was  not  made  until  the  next  day. 
It  farther  appears,  from  the  poll  book  In- 
troduced in  evidence,  that  at  the  general 
election  in  18B0,  at  vrtdch  the  intervener  was 
a  candidate  toe  representative  from  the 
twentieth  cUstrict  there  were  cost  by  resi- 
dents of  Boyd  coimty,  at  the  nearest  polling 
plaoe  in  Knox  county,  79  votes,  of  which  8^ 
only,  were  challenged.  The  question  of 
the  le^lity  of  these  votes  not  Involved  in 
the  present  controversy,  but  reference  Is 
made  to  them  for  the  purpose  of  showing 
tbal^  so  far  as  there  existed  a  de  facto  an- 
nexation ot  that  territory  to  any  organized 
county,  it  was  to  Knox  rather  than  to  HoK 
county. 

a.  The  chief  justioe  further  says:  "^niere 
is  no  proof  that  a  call  for  a  oonv«ition  at 
this  kind  [of  Knox  and  Boyd  oomitles]  was 
made  by  any  one,  or  the  Republioans  of  Boyd 
county  were  invited,  or  even  notified,  to  at- 
tend. *  *  *  No  doubt  the  conventlou  la 
this  case  was  a  fair  convention  of  Kjua  coun- 
ty* but  it  should  appear  from  ttaa  jnxxtf  tliat 
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Boyd  oonnty  was  Invited  to  participate  there- 
in." There  Is  no  propoaltioD  more  flrmly  set- 
tled by  decisions  of  this  court  than  that  nei- 
ther the  caUTassing  boards  nor  the  court  in 
a  mandamus  proceeding  will  go  behind  the 
returns,  and  inquire  into  the  legality  of  the 
votes.  Hagge  y.  State,  10  Neb.  51,  4  N.  W. 
Rep.  375;  State  v.  Stearns,  U  Neb.  106,  7 
N.  W.  Rep.  743;  State  t.  Peacodi,  15  Neb. 
442,  19  N.  W.  Rep.  085;  State  v.  Wilson,  24 
Neb.  139,  38  N.  W.  Rep.  31;  State  T.  Elder, 
31  Neb.  169,  47  N.  W.  Rep.  710.  In  the  first 
case  cited  above,  the  present  chief  justice,  re- 
ferring to  canvosdng  officers,  uses  the  follow- 
ing peiiinent  language:  "Their  duties  are 
purely  ministerial  If  Illegal  votes  have  been 
cast,  or  Irregularities  occurred  affecting  the 
right  of  the  person  declared  elected  to  office, 
the  law  provides  for  contesting  such  election, 
but  a  canvassing  board  cannot  go  behind  the 
returns."  And  in  the  last-named  case.  In 
which  a  wilt  of  mandamus  was  allowed 
against  the  speaker  of  the  house  of  represent- 
atlves,  requiring  him  to  open  and  publish  the 
returns  of  the  election  for  state  officers,  he 
says:  "The  rule  Is  that  each  board  la  to  re- 
ceive the  returns  transmitted  to  It,  If  In  uue 
totm,  as  correct,  and  to  asceitaln  and  declare 
the  result  as  it  appears  by  such  returns."  On 
the  authority  of  the  oases  cited  it  is  clear  that 
we  have  no  right  to  inquire  into  ttie  regular- 
ity of  the  relator's  nomination.  However, 
authorities  directly  In  point  are  not  wanting. 
In  People  v.  Shaw,  (N.  Y.  App.)  31  N.  B. 
Rep.  512,  and  State  v.  Canvassers,  (Mont) 
31  Pac.  Rep.  i>3G,  both  arising  under  the  Aus- 
tralian bnUot  law,  it  is  held  ttiat  the  canvass- 
ers could  not  go  Iwhind  the  returns  for  the 
purpose  of  inquiring  Into  the  legality  of  the 
uumlnation  of  'Oie  candidates.  But  It  Is  ap- 
parent that  the  nomination  of  the  relator  was 
regular  and  sufficient,  Iwth  In  form  and  sub- 
stance. It  will  be  observed  that  the  chief 
justice  does  not  eay  that  there  was  any  offer 
to  show  that  Boyd  county  was  not  In  fact 
represented  at  the  convention  In  question. 
The  truth  Is,  there  was  no  each  proof.  But 
suppose,  for  the  salce  of  argument,  that  such 
was  the  fact,  and  Boyd  county  was  not  in- 
cluded in  the  call  for  the  convention,  and  was 
□ot  represented  therein.  The  court  will  not  so 
construe  the  law  as  to  disfranchise  the  voters 
of  that  county  for  any  such  Irregularity.  A 
strong  case  in  this  court  is  State  v.  Thayer, 
31  Neb.  82,  47  N.  W.  Rep.  704,  in  which  it 
was  held  that  an  election  to  fill  a  vacancy  in 
the  office  of  district  Judge  was  vaUd,  althou^ 
the  notice  prescribed  by  law  for  such  an  elec- 
tion had  been  entirely  omitted,  on  the  ground 
that  such  provision  is  merely  directory. 

7.  As  to  the  form  of  the  certificate  which  is 
set  out  at  length  below,  It  is  doubtful  if  there 
has  ever  been  one  more  formal  and  complete 
filed  in  any  office  In  the  state: 

"The  state  of  Nebrasliff,  Knox  county-nw.: 
We,  W.  H.  Needham,  chairman,  and  B.  H. 
PurceU,  secretary,  presiding  officers  and  seo- 
tetary  ot  the  Bepabllcan  couTention  ct  tlie 


20th  representative  dlstrlot  of  Nebraska, 
had  and  held  In  Gr^hton,  tn  Knox  coun- 
ty, state  of  Nebraska,  on  the  26th  day  of 
Jtily,  1892,  pursuant  to  a  call  for  the  purpose 
of  making  nomination  to  public  office  tor  said 
repr^entative  district  as  the  candidate  of  the 
Republican  party,  certify:  That  the  said  con- 
T«itlon  was  made  up  and  composed  of  elect- 
ors representing  the  Republican  party,  he\ng 
a  political  party  which,  at  the  last  election 
before  holden,  said  representative  district 
convention  polled  at  least  one  per  centum  of 
the  entire  vote  cast  In  said  district.  That 
said  convention  was  duly  organised  by  tne 
election  of  W.  H.  Needham,  a  resident  of 
Bloomfield,  of  Norton  township,  In  Knox 
county,  as  its  (diairman  and  presiding  officer, 
and  by  the  election  of  BL  H.  Piiroell,  of  Yer- 
dlgree  township.  In  E^ox  ootmty,  as  secreta- 
ry, members  of  said  convention,  and  that  the 
foUovring  nomination  was  made  by  said  con- 
vention of  a  resident  of  said  representative 
district,  at  the  place  Immediately  following 
the  name,  to  wit:  For  representatlTe  of  2uth 
district  of  Nebraska,  Chester  A  Norton,  of 
MorrillTille  P.  O.,  Knox  county,  Nebraska. 
The  said-named  person  Is  a  regnlar  nominee 
of  the  Republican  party  of  said  20th  represent- 
ative district  of  Nebraska  for  the  respeo- 
tlve  office  immedlntply  preceding  his  name, 
and  bis  name  should  be  printed  on  the  sample 
and  official  ballots  as  a  candidate  of  the  ^ie- 
publican  party  In  and  for  said  representative 
district  for  said  office.  W.  H.  Needham. 
chairman  of  the  Republican  party  of  Hie  20th 
representative  district  of  Nebra^;  resi- 
dence In  said  representative  district  at  Bloom- 
field,  Knox  county,  Nebraska.  E.  H.  PurceU, 
secretary  of  the  Republican  party  of  the  20th 
representative  district  of  Nebraska;  residence 
in  said  representative  district,  Verdigree  P. 
O.,  Knox  county,  Nebraska. 

"ine  state  of  Nebraska,  Knox  county.  I, 
W.  H.  Needham,  t>elng  first  duly  sworn,  de- 
pose and  say  that  I  ain  a  resident  of  Bloom- 
field,  In  Norton  township,  in  said  coimty  and 
state;  that  I  was  duly  elected  chairman  and 
presiding  officer  of  the  Republican  conven- 
tion of  the  20th  representatlre  district  of 
Nebraslca  had  and  held  at  Greighton,  in 
said  county,  on  the  26th  day  of  July,  1S92; 
that  I  signed  the  written  certificate  of  nomi- 
nation as  chairman  and  presiding  officer  of  said 
convention;  and  that  said  certificate,  and  the 
statements  therein  contained,  are  true,  to  the 
beet  of  my  knowledge  and  belief.  W.  H. 
Needham,  Chairman.  Sworn  to  before  W.  O. 
Miller,  Notary  Public  of  Knox  Co. 

"The  state  of  Nebraska,  Knox  county.  1, 
E.  H.  Purcell,  being  first  duly  sworn,  depose 
and  say  that  I  am  a  resident  of  Verdigree,  in 
Verdigree  township,  in  said  comity  and  state; 
that  I  was  duly  elected  secretary  of  the  Re- 
publican convention  of  the  20th  representa- 
tive district  of  Nebraska  held  at  Crelghton, 
In  said  county,  on  the  26th  day  of  July,  1892; 
that  I  signed  the  written  certfficnte  of  nom- 
I  InatiMi  as  such  secretary;  and  tbat  ssld  cm- 
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dOoata^  and  tbe  statements  ISnatSn  contained, 
an  tziie.  to  tbe  best  of  my  knowledge  and 
bdlef.  B.  H.  PoroeO,  Seorotarr.  Sworn  to 
before  D.  IL  Johnaoa.  Notery  FabUc  Knox 
Co." 

&  The  chief  Jnstloe  farther  aays:  "it  Is 
true  the  name  of  tiie  relator  la  mlttrai  on 
both  the  sample  and  offldal  haUots,  bat  this 
does  not  comply  vith  the  law.  That  requires 
to  be  printed  on  both."  It  shonld  be 
stated.  In  tids  connection,  that  the  ^erk  <tf 
Bc^  ooon^,  after  the  writ  c£  mandamus 
had  been  serred  npon  blm,  wrote  tbe  rela^ 
or's  name  wlOi  Ink  ni>on  bofii  the  offldal 
■nd  simple  ballots,  which  had  been  printed 
and  were  ready  for  dlstribntlon,  prenunably 
to  sare  tbe  cost  of  printing  otiiers.  It  was 
beld  by  this  court  hi  State  Bnsaell,  fil  N. 
W.  Rep.  465.  that  the  proTliton  of  onr  law 
tw  the  mahlnc  of  ballots  ullh  Ink  la  directo- 
ry only,  and  that  ballots  otherwise  regular 
dtonld  not.  In  the  abaenoe  of  frand,  be  re- 
jected because  they  are  marked  with  a  pen- 
dL  In  the  absence  of  a  plain  provision  to 
the  contrary,  a  printed  Instrament  wlU  be 
held  to  comply  with  a  statute  providing  for  a 
written  one.  In  Temple  t.  Mead.  4  Vt  BS5, 
It  was  held  that  printed  ballots  are  wtlUn  the 
meaning  of  a  oonstitntlonal  provision  reqnir- 
fog  them  to  be  "fairly  written.**  and  to  the 
same  effect  la  Henshaw  v.  Foster,  9  Pick. 
312.  This  court  has  uniformly  held  those 
prorlstons  of  tbe  election  law  to  be  formal 
and  directory  merely,  which  are  not  ee- 
■entJal  to  a  fair  election,  unless  declared  to 
be  mandatory  by  the  statute  Itself.  In  the 
appeniUx  to  Mr.  WIgmore's  treatise  on  the 
Australian  Ballot  Law,  he  says:  "Wherever 
our  statutes  do  not  expressly  declare  that 
particular  informalities  oYOiA  the  ballot  It 
would  seem  best  to  consider  their  require- 
ments as  directory  only.  Hie  whole  purpose 
of  the  ballot  as  an  Institution  Is  to  obtain  a 
correct  expression  of  intention,  and  if .  In  a 
glT^  ciaae,  the  Intention  is  dear,  it  is  an  en- 
tire miseoQception  of  the  purpose  of  the  re- 
quirements to  treat  them  as  essentials,— that 
is,  as  objects  In  themselves,  and  not  merely 
u  means."  There  is  no  claim  that  the  writ- 
ing of  the  relator's  name  on  the  ballots  was 
a  distinguishing  mark,  within  the  meaning 
of  the  statute,  and  it  is  plain  that  it  was  not. 
State  Russell,  supra.  We  cannot  adopt 
tile  strict  construction  contended  for  by  the 
chief  Justice  without  reversing  a  well-recog- 
nized role  of  this  court,  and  disregarding  the 
■ettled  law  on  Ihe  subject 

0.  There  is  still  another  objection  argued 
by  oonnad,  vis.:  That  the  votes  cast  for  the 
relator  In  B<^d  county  are  void  for  the  rea- 
sou  that  the  number  of  the  district  was  not 
designated  npon  the  ballots.  Upon  both  the 
official  and  sample  ballots  his  name  appears 
under  the  following  printed  direction:  "For 

repreaentatiTe  district.  Vote  for  one." 

In  State  t.  Howe,  28  Neb.  618,  44  N.  W.  Rep. 
S74.  It  waa  beld  that  words  descriptive  of  the 
dtotilct  do  not  ccmatitute  a  part  of  ttie  legal 


dealgnatloo  of  the  offlo^  and  may  be  treated 
as  surplusage.  That  case  Is  condualve  of  the 
question  now  under  consideration.  The  ques- 
tion of  tiie  effect  of  sndi  an  (mdaslon  in  oouih 
ties  Included  within  two  or  more  districts  is 
not  Involved  in  the  objectloa,  and  Is  not  de- 
termlned.  The  tendency  of  the  Judiciary 
should  always  be  in  the  dlreetkm  tjt  etmaami- 
tism,  and  any  encroachment  upon  the  powers 
conferred  upon  the  o^ier  departments  of  the 
government  should  be  strenuously  resisted, 
me  Questions  Involved  In  fblM  case,  how- 
ever, are  purely  Judicial,  and,  as  has  been 
diown.  have  all  been  setfled  previous  de- 
dslons  of  this  court  Boyd  oounty  Is  not  only 
a  part  of  tiie  twentieth  representative  dls* 
trlct,  but  the  nomination  of  the  r^tor  is  in 
substantial  compliance  with  law,  and  the 
votes  cast  for  him  in  said  oounty  should  be 
counted  tn  his  fa-vor.  Since  it  was  the  duty 
of  the  canvassing  board  to  canvass  all  the 
votes  oortlfled  to  it  from  the  countieB  ct  Knox 
and  Boyd,  and  to  issue  a  c«ilflcate  to  ^ 
party  appearing  therefrom  to  have  bera 
elected,  the  cwtlfloate  issued  to  the  interven- 
«r  upon  ■  canvMB  of  tiw  vote  of  Knox  county 
only  is  without  authority  of  law,  and  void, 
and  the  writ  of  mandamus  should  be  allowed 
as  prayed. 

NORYAIj,  ooncnra. 

(Jaooary  8,  1893.) 
MAXWELL,  a  J.,  (dissenting.)  I  am  un- 
able to  assent  to  the  judgment  of  the  majori- 
ty of  the  court  and  I  wUl  as  briefly  as  possi- 
ble state  the  reasons  for  failing  to  do  so. 
The  proof  shows  beyond  question  that  Boyd 
county  has  In  fact  been  attached  to  Holt 
county  from  1883  to  1800;  that  two  years  ago 
one  of  the  repreeentatlTes  from  the  district 
comprising  what  is  now  Holt  and  Boyd  coun- 
ties was  a  resid^t  of  Turtle  Creek  prednct 
in  what  la  now  Boyd  oounty;  that  a  super- 
visor from  that  prednct  sat  vrlth  the  board 
of  supervisors  of  Holt  county,  and  the  latter 
county  levied  taxes  In  that  county,  which 
were  collected  and  paid.  These  things  were 
a  matter  of  record  which  seem  to  have  been 
kept  In  Hdt  county.  This  state  of  affairs 
continued  until  Boyd  oounty  was  organized, 
two  years  ago.  There  is  no  proof  to  the 
contrary  on  this  point  so  that  it  is  established 
beyond  a  doubt  But  It  is  claimed  that  this 
territory  was  not  lawfully  attached  to  Holt 
ootmty,  and  therefore  the  proceedings  In 
that  regard  are  void.  The  testimony  shows 
that  In  1883  an  election  was  held  in  Holt 
county  to  attach  this  territory  to  Holt;  that 
at  the  election  a  majority  of  the  votes  cast 
upon  that  proposition  was  in  favor  of  n^ 
tachlng  the  territory  named  to  Holt  but  that 
a  majority  of  all  the  votes  cast  at  that  elec- 
tion was  not  in  favor  of  the  proposition. 
The  county  board,  however,  declared  the 
proposition  carried,  and  thereafter  exer- 
cised jurisdiction  over  that  territory.  It 
thus  was  In  fact  attadied  to  Holt  county. 
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iifui  became  to  that  extent  orsanlEed  ter- 
ritory, and  was  not  within  tfae  provlaion  o£ 
the  statate  as  to  nnorganlzed  territory. 
As  a  matter  ot  fact  fb.e  territory  of  what  Is 
now  Boyd  county  has  been  attached  to  Holt 
for  electltm  purposes,  and  not  to  Knox,  from 
1883  to  the  present  time.  It  Is  true,  there  Is 
some  proof  tending;  to  show  tliat  in  1890 
some  50  or  00  persons  oame  from  what  Is 
now  Boyd  county  Into  Kaoi  count?,  and 
voted.  Some  or  all  of  tbese  were  dialleuged 
and  swore  lu  tbelr  Totai;  The  proof  also 
tends  to  show  tbat  there  was  an  exciting 
county  division  election,  which  involTed  at 
least  one  county  seat,  and  presumably  that 
the  votes  were  received  by  the  Judges  and 
clerks  on  that  account  These  voters  are 
shown  to  have  come  from  a  portion  of  the 
tenltory  between  the  Missouri  and  the  Nio- 
brara rivers,  near  to  the  town  of  Niobrara. 
8c  far  as  appear^  tbese  votes  were  Illegally 
caat,  and,  inatttaA  of  being  an  argument  lu 
fitvor  of  the  relator,  are  against  him,  because, 
tf  the  territory  in  question  bad  In  fact  been 
attached  to  Knox,  the  electors  thereof,  no 
doubt»  would  b&TS  applied  to  the  county 
board  of  Knox  county  to  create  one  or  more 
prednots  In  such  territory,  and  apiioint  elec- 
tion boards.  This  was  done  by  Holt  county, 
and,  the  proof  shows,  was  not  done  by  Knox 
county.  To  illustrate.  In  the  early  history  of 
this  state,  Lancaster  county  was  attached  to 
Cass  county  lor  election,  judicial,  and  reve- 
nno  purposes;  but  the  people  of  Lancaster 
county  did  not  go  into  Cass  county  to  vote, 
but  election  prednots  were  organized  in 
Lancaster  county,  where  the  electors  voted, 
and  dected  tbelr  own  precinct  officers.  The 
votes,  when  cast,  were  returned  to  Platts- 
mouth,  and  canvassed  there,  and  the  records 
were  kept  there,  and  taxes  levied  by  the  au- 
thorities of  that  county.  In  1862  a  member 
of  the  legielature  In  Lancaster  county,  with 
three  in  Cass,  was  nominated  by  the  electors, 
of  Cass  and  Lancaster  counties,  and  elected. 
Jj&t^,  Saunders  county  was  attached  to 
Oaaa  county  for  like  purposes.  Precincts 
were  created  in  Saunders  county  by  the  prop- 
er county  authorities  of  Cass  county,  and 
the  electors  of  Saunders  coimty  voted  in 
their  own  county,  and  elected  their  own  pre- 
cinct officers.  In  1865  the  electors  of  Cass 
and  Saunders  counties  elected  a  member  of 
the  legislature  from  Saimders  county  and 
three  from  Cass.  Taxes  were  levied  and  col- 
lected by  the  proper  authorities  of  Cass  coun- 
ty, and  the  records  were  kept  at  Plattamouth. 
Now,  this  Is  Just  what  was  done  by  Holt 
county.  Will  any  one  contend  that  the  mere 
voting  of  50  or  CO  persons,  who  are  claimed 
to  be  reddents  of  Boyd  county.  In  an  excit- 
ing county  division  and  county-seat  election, 
establishes  the  right  to  couut  the  votes  of 
Boyd  county  for  the  relator  in  this  case? 
The  truth  is,  it  ia  apparent  that  the  casthig 
of  these  votes  was  a  fraud  upou  those  voters 
of  Knox  county  vrtio  were  opposed  to  a  di- 
vision of  the  oountjr,  as  the  testimony  shows 


that  all  but  35  votes  were  In  favor  of  Such* 
division.  There  is  danger  of  committiBt;  a 
like  wrong  upon  all  the  electcrs  of  £no3fr 
county  by  oountine  tfae  votes  of  Boyd  county 
in  ttUs  case.  As  a  matter  of  fact,  therefore, 
Knox  county  never  has  exercised,  or  attempt- 
ed to  exercise,  Jurisdiction  over  the  territory 
comprising  Boyd  county.  If  It  Is  said  the 
law  applies  to  all  unorganized  territory,  ther 
answer  ts,  this  was-  not  unorganized  terri- 
tory, because  U  was  attached  to  Holt  county 
for  election,  Judicial,  and  revenue  purposes* 
and  the  law  applies  only  to  territory  not 
otlierwise  astigned,  so  that  all  may  be  pr»- 
teoted  and- represented.  The  language  of  the 
statute  is:  "Sec.  14G.  All  counties  which  have 
not  been  organized  in  the  manner  provided  hy 
law,  or  any  unorganized  territory  in  tbo 
state,  shall  be  attached  to  the  nearest  or> 
ganlzed  county  directly  east  for  election,  Jn- 
di(dal,  and  revenue  purposes:  provided,  that 
Sioux  county  slmll  be  attached  to  Cheyenne 
county  for  all  the  purposes  provided  for  la 
this  section:  provided,  further,  that,  If  no 
county  lies  directly  east  of  any  such  unorgan- 
ized territory  or  county,  then  such  unorganlx- 
ed  territoiy  or  county  shall  be  attached  to  the 
county  directly  south,  or,  If  th^  be  no  such 
county,  then  to  the  county  directly  north, 
and  If  there  be  no  coimty  directly  north, 
then  to  the  county  directly  west,  of  such  un- 
organized territoiy  or  county.  Sec.  147.  Tlio 
county  authorities  to  which  any  unorganized 
coimty  or  territory  is  attached  shall  exer- 
cise control  over,  and  their  jurisdiction  shall 
extend  to,  such  tmorganiaed  county  or  terri- 
tory, the  same  as  If  It  were  a  part  of  their 
own  county.  Sec  148.  If  two  or  more  or^ 
ganlzed  counties,  or  portions  thereof,  Ue  di- 
rectly east  of  any  unorsanlz^  county,  then 
the  portions  of  territory  of  sw^  anorganised 
county  which  lie  either  north  or  south  of  a 
line  running  directly  west,  and  In  ccsitlnua- 
tlon  of  the  boundary  line  between  such  or- 
ganized counties,  shall  be  attaehed  to  the 
organized  county  directly  east  of  such  ter- 
ritory for  all  purposes  of  this  subdivltfon.** 
Sections  146-148,  c.  18,  Oomp.  St.  Suppose, 
therefore,  that  the  territory  In  question  was 
unorganized,  it  is  to  be  attached  to  the 
nearest  orgftnlaed  coimty  directly  east  Jt 
there  is  no  organized  county  directly  east* 
then  it  la  to  be  attached  to  the  nearest  or- 
ganized county  directly  south.  Webster  de- 
fines the  word  "directly:"  "Xd  a  direct  man- 
ner; in  a  straight  line  or  course;  without 
curving,  swerving,  or  deviation."  Directly 
east,  therefore,  means  in  a  direct  line  on  the 
same  parallel  east  of  Boyd  county.  An  exr* 
amination  of  a  good  map  will  show  that 
Boyd  county  Is  northwest  of  Knox  county; 
that  the  northwest  corner  of  Ivnox  county 
Joins  the  southeast  comer  of  Boyd  county, 
the  points  of  contact  extending  but  about 
seven  miles,  and  tliat  only  a  trianguUir  point 
of  Boyd  county  extends  as  far  south  as  Knox; 
that  Boyd  coimty  extends  north  to  the  forty- 
third  porall^  while  Knox  county  at  no  pt^t 
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xeadn*  irtUdn  10  miles  of  fluit  Aegn^othMr 
tode;  tiiat  neariy  all  (tf  Boyd  oounty  la  nortti, 
iHC  the  decree  of  latitude  Quit  paaBos  almig 
north  Une  of  Knox  oounty.  It  la  rery 
eiident,  tborefore,  that  Knox  cooaty  Is  nofe 
dheotly  east  of  Boyd  ooon^,  but  Is  southeast, 
while  HtAt  ooonly  Is  direetiy  south,  of  Boyd 
county,  and  the  latter  county  Is  and  was 
property  attaobed  to  that  oowUy  for  eleo- 
thm  purpoaea.  It  la  very  otear  to  my  mind 
that  the  authorities  of  Knox  never  had  any 
ri^t  to  iateffecft  in  the  affairs  of  B<^ 
oonntj,  and  ttwy  seem  tB  bnTe  reoo0ilaeA 
this  fact  by  not  doing  S(x 

2.  But  suppeee  that  Knox  oo«nty  had  Jn- 
risdlctisai  ores  tiio  terrttory  in  questtOH,  still 
4he  rdMor  la  not  ^titled  to  the  wilt.  The 
oertifioate  of  nominatloB  shows  that  the  con- 
veKd<»  was  hdd  at  Cralghtmi;  that  a 
^ent  o<  Knox  oomty  was  rieoted  pre&ldent 
of  the  ooimaitiim,  and  anottisr  rerid«nt  of 
that  oounty  secretory.  There  is  no  proof 
that  a  cott  for  a  oouvontiou  of  this  kind  wan 
made  hy  any  ont^  or  that  the  RtrpuhUoans  of 
Bc^d  coitBty  were  invited,  or  even  notified, 
to  atteaod.  A  conveutlou,  to  be  laicful,  must 
represrait  'the  whole  dlstrfet;  oth«TT/hK,  It 
vould  be  possible  to  pack  a  oonventian  tab 
ilie  IntePBSt  of  pnrticalar  Ludtiriauals.  Ko 
doabt  the  oonTentitm  In  Uils  case  was  ii  fair 
conrentloa  of  Knox  cotmttr.  but  it  should  ap- 
[leor  &f»n  the  proof  that  Boyd  oounty  was 
iBTlted  tD  parttdpete  therein;  othei'wlse.  It 
csnnot  be  called  a  district  oonventiou.  This 
is  porticsalaxly  tnte,  under  the  Anstrallaa  hair 
lot  law  of  this  state.  It  la  conceded  that  no 
votes  were  ever  before  cast  in  that  district 
SB  a  district  for  representatlTe.  How,  then, 
could  It  be  auld  that  the  Republican  party  of 
the  district  bad  at  the  preoedln^  election  cast 
I  per  coit.  of  the  votes?  The  statem^t  Is 
a  laistake,  and  the  only  way  a  peiisim  oouU 
be  nominated  in  the  district,  even  If  one  ex- 
isted, was  by  petition.  In  addition  to  this, 
tfcs  sami^  ballots  do  not  OcHitaln  tbe  name  of 
the  relator.  It  Is  true,  the  name  of  the  re- 
lator Is  wtittoi  hi  both  the  sample  and  oOr 
dal  ballots.  Bat  this  does  not  comply  with  the 
law.  That  rei^drea  the  name  to  be  printed  In 
both.  The  proof  also  shows  that  certain 
friends  of  tbe  defendaDt,  after  the  mandnmus 
proeeedtoflB,  circulated  a  petition,  as  he 
daimst  without  his  knowledse,  to  wmilDaite 
Uhn  In  Boyd  county  for  the  office  in  guetition; 
that  the  petition  was  signed  by  OB  names, 
but  the  tLetk.  of  Boyd  county  did  not  insert 
the  def^endnnfs  name  in  either  the  aamide 
cr  official  baltota  Whether  this  was  done 
with  or  without  his  knowledge  does  not  In 
any  maimer  affect  the  osse.  as,  if  there  was 
no  legal  district,  the  casting  of  votes  could 
Qot  nuke  it  legaL  It  also  apprars  that  tlie 
derk  had  previously  refused  to  insert  the 
relator's  name  on  the  samifle  and  official  bal' 
lot^  and  that  the  district  court  compelled 
Um  to  insert  the  same,  which  he  did  by 
writing  in  the  rotor's  name,  without  any 
drslinttlim  of  tkie  offlae  for  which  he  was  a 


candidate,  nke  «terit  evidently  dlA  not  r»« 
gard  Boyd  oounty  as  a  part  of  the  dlstrfoU. 
and  seems  to  have  refused  on  that  grounds 
The  defiendant  wa»  not  a  party  to<  the  man- 
damus proceedings,  and  we  have  no  means' 
of  knowing  what  facts  were  before  the  dis- 
trict court,  but  as  the  defendant's  name  wa» 
entlrdy  unltted  fl*om  tlia  baUots,  and  tiie* 
relater'a  widMm  theoei^  it  la  evident  to  m» 
thai  there  waa  not  a  legal  ballot  oast  in  Boydi 
oountgt  for  tbe  rdatop.  In  a  maadiuwiB  pro- 
ceeding of  that  kind  there  Is  but  little  d«ub* 
tbaft  all  the  caniidatee  for  the  pertlcalar  of> 
flee  m  dftapote  aae  proper  parties  dctendoiU 
in  order  that  tbsy  may  protect  their  rigbta. 
The  questton  would  then  be  contested^  and 
caaea  deteindned  on  their  merits.  An  ex 
parte  ooder  ta  graitted  abaest  as  a  matter  of 
co«ua8^  and  is  entitled^  tn  a  case  like  tbat  at 
bar,  tn  but  little  ooDslderatlon.  The  unifotuk 
rule  adhered  to  by  this  court  from  the  first 
has  been  to  deny  the  writ  of  mandamus  un- 
less the  right  is  clear.  It  must  be  free  from 
doubt  Now.  wUl  any  me  say,  la  view  e^ 
aJl  the  facts,  that  the  rdator'e  right  to  the- 
seat  is  free  from  doubt?  I  think  not.  It  is 
not  a  questtoU'  of  the  success  of  one  party  or 
another.  Ttiere  Is  a  inladple  underlying  all 
questiona  of  this  kind,  that  the  will  of  the. 
people^  as  expressed  through  the  ballot  box,. 
ebaJl  govern.  This  court,  from  the  first,  haa 
oompelled  the  counting  of  votes  oast  ia  pur- 
suaoce  of  law  In  any  l€^  stUidivislon  of 
the  state.  The  trouble  with  this  case  Is,  tltere 
was  no  representative  district  created,  either 
in  fact  or  in  law,  in  which  any  votes  were 
oast  in  Boyd  oannty  for  the  relator.  There 
is  no  pretense  that  the  records  of  the  terri- 
tory of  Boyd  count?  were  kept  In  Knox  coun- 
ty; that  any  taxes  were  ever  levied  there,  or 
any  JurlsdlctUm  of  anymannm*  or  kind  ever 
exercised,  or  attempted  to  be  exercised,  by  the 
authorities  of  Knox  county.  All  these  things 
were  done  by  Holt  county,  under  a  colorable 
annexation  of  that  oounty  to  Holt  For  seven 
years  the  Jurisfiction  of  Holt  county  was  un- 
disputed. The  legislature  Itself,  in  1890,  per- 
mitted a  member  to  retain  bis  seat  who 
was  a  resident  of  Boyd  cotmty,  and  wtio  was 
elected  by  the  Joint  votes  of  Holt  and  the 
territory  of  Boyd  county,  and  that  Is  the  dis^ 
trict  to  which  Boyd  connty  belongB.  Here 
waa  aimexatlon  In  fact  under  the  forms  of 
law.  I  believe  tbe  election  la  Holt  oounty  in 
18S&  for  the  annexation  of  Boyd  county  waa 
held  In  pursuance  of  law,  and.  If  It  was  ma- 
terial, it  could  readily  be  so  demonstrated,  bu^ 
in  my  view  It  Is  not  in  this  case  material. 
No  one  will  contend  that  a  change  in  an  elec- 
tion district,  made  In  pursuance  of  apparent 
authority,  and  an  election  held  thereunder, 
can  be  treated  as  v<dd.  T«  UUistrate:  In 
1860  a  large  part  of  Dodge  oounty  wna  added 
to  Washington  comity,  and  FontaneDe,  the 
oounty  seat,  absorbed  by  ttmt  county.  Now, 
suppose  that  a  candidate  tar  the  tegtslatars 
in  Dodge  county  in  1861  had  Ignored  the 
ctunge,  and  bean  a  candidate  ,  fi-on  the  oouik 
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ot  Dodse  w  It  fonnerlj  existed;  and  mp* 
pose.  Including  tb»  <dd  territory  of  Dodge,  he 
bad  the  hli^iest  niiinb«r  of  votes.  Would  he 
Oierel^  have  be«i  entitled  to  a  seat  In  tiie 
leglslatare  as  against  bis  competitor?  And 
would  this  court  by  mandamns  have  -com- 
pelled the  clerk  of  Dodge  county  to  Issue 
a  cerUfloate  of  such  election?  I  think  not, 
because  tiie  court  In  a  collatonl  proceed- 
Uig  after  election,  in  a  contest  between  <^po8- 
iilg  candidates,  will  not  pass  upon  the  va- 
lidity of  the  act  creating  the  several  districts, 
provided  tiiat  they  have  been  created  mider 
color  of  the  law.  This,  so  far  as  I  know,  is 
the  first  attempt  of  the  kind  in  this  state. 
The  sole  ground  on  which  the  relator  claims 
a  right  to  a  certlflcate  Is  that  Boyd  county 
Is  directly  west  of  Knox,  but  It  Is  very  clear 
that  the  territory  of  Boyd  oonnty  la  not  di- 
rectly west,  and  not  unorganized  territory, 
and  was  In  fiict  annexed  to  another  coun^, 
and  cannot  be  placed  in  the  same  district 
with  Knox  without  doing  violence  to  both  the 
letter  and  the  spirit  of  the  law.  As  well  bare 
Joined  Cedar  county  to  Knox,  and  asK  thte 
court  to  compel  the  counting  of  the  votes 
cast  for  a  party  in  Cedar  county  In  tbe  al- 
leged district  composed  of  Cedar  and  Knox, 
as  In  this  case.  The  house  of  representa- 
tives Is  the  only  proper  tribunal  to  examine 
into  all  the  facta  In  the  case  and  determine 
the  question,  and  thia  court  is  not,  In  my 
opinion,  warranted  in  Interfering  in  be- 
half of  the  relator,  but  may  safely  trust  the 
case  to  a  co-ordinate  department  of  tbt*  state 
government  I  emphatically  protest  against 
the  findings  and  judgment  In  this  case,  as 
to  my  view  they  are  unwarranted  by  either 
the  pleadings  or  proof,  and  are  calculated  to 
forestall  the  action  of  the  bouse  of  represent- 
atives. I  think  the  writ  should  be  denied. 


HENBT  V.  VLIBT  et  aL 
(Snprone  Court  of  Nebraska.  Jan.  18,  1883.) 
RasoiuioN  OF  Sale — Fkaud  of  Pdrcbasbh. 
1.  Where  goods  were  sold  to  be  paid  for 
OD  delivery,  either  in  cash  or  a  secured  note 
payable  la  30  days,  but  the  purchaser  fraud- 
ulently managed  to  obtain  possesion  of  the 
property  without  complyiog  with  the  couditioDs, 
the  purchaser  was  insolvent,  and  mortgaged 
the  property  In  question  to  secure  pre-existing 
debts.  Bad,  that  the  seller  npcu  discoTe^  of 
the  ftaud  conld  rescind  the  sale,  and  redalm 
the  goods  from  the  mortgagee. 

^.  The  first  clause  of  the  syllabus  In  Henry 
Vliet,  49  N.  W.  Bep.  UOT.  33  Neb.  130, 
overruled. 
(Syllabua  hr  tiie  Oonrt) 

On  rehearing, 

MAXWBIili,  O.  J.  nils  ia  an  action  of 
replevin  to  recover  the  possession  ot  60  bar- 
rels of  74  gasoUne,  TOO  casev  100  flash  on,  300 
cases  2-5  160  W.  W.  <dl.  of  great  valne.  The 
answer  of  the  defendant  below  (plalntlfl  In 
error)  was  a  general  denlaL  On  the  trial 
ot  tlie  cama  tba  jury  returned  a  rerdlct  In 


(Neb. 

favor  of  the  defendants  to  error  for  the  prop- 
erty to  dlq)ute,  and  "that  the  defendant  is 
Indebted  to  The  plaintiffs  to  the  sum  of  5757.- 
ra  tor  goods  not  found."  Judgment  waa 
rendered  on  the  verdict 

The  substantial  facts  to  the  case  are  as  fol- 
lows: One  L.  A.  Stewart  doing  business  In 
Omaha  as  L.  A,.  Stewart  &  Co.,  during  the 
months  of  April,  May,  June,  and  July,  1887, 
seeros  to  have  purchased  goods  from  every 
one  who  would  sell  to  him  on  credit  He 
seems  to  have  bad  but  little  property,  and 
less  totegrity.  Earl}'-  to  July  of  that  year  he 
purchased  from  the  plaintiff  below  four  car 
loads  of  oil,  which  were  to  be  paid  for  to  cash 
on  delivery,  or  by  a  secured  note  or  draft  ac^ 
cepted  by  some  bank.  Upon  the  arrival  of 
the  property  he  managed  to  obtato  possesion 
of  the  same  without  either  paying  the  cash 
or  giving  a  seeiwed  note.  He  thereupon  exe- 
cuted a  chattel  mortgage  on  the  same,  togeth- 
er with  other  property,  to  Henry,  to  secure 
the  payment  of  one  note  for  $5,000,  dated 
April  30,  1887,  due  00  days  from  the  date 
thereof;  one  note  for  $5,000,  dated  June  10, 
1887.  due  in  00  days  from  the  date  thereof; 
one  note  for  $2,500,  dated  June  25,  1887,  due 
to  90  days  from  the  date  thereof;  and  one 
note  for  $2,500,  dated  June  22,  1887,  due  90 
daya  from  the  date  thereof;  and  also  three 
certain  drafts  drawn  by  L.  A.  Stewart  &  Co. 
on  W.  B.  Stewart  of  Des  Motoee,  iowa.  In 
the  aggregate  sum  of  $4,937.50.  The  notes 
described  in  said  mortgage  (with  the  excep- 
tion of  one  for  $2,500,  dated  June  25,  1887,) 
were  renewals  of  prior  indebtedness,  $10,000, 
which  was  first  loaned  January  2,  1886.  The 
bills  of  exchange  secured  by  said  chattel 
mortgage  consisted  of  one  draft  drawn  July 
J9,  1887,  upon  WIU  It.  Stewart  Jr..  of  Des 
Motoes,  Iowa,  for  $850;  one  draft  for  $2,617.- 
50,  dated  July  20, 1887,  upon  Win  R.  Stewart, 
Jr.;  one  draft  upon  W.  R.  Stewart  Jr..  for 
$1,490,  dated  July  21. 1887.-«U  of  which  said 
drafts  were  protested  for  nonacceptance. 
Said  drafts  were  deposited  to  the  Bank  of 
Omaha,  of  which  Andrew  Henry  was  the  sole 
owner,  and  received  as  cash,  and  L.  A.  Stew- 
art &  Co.  were  allowed  to  draw  against  them 
as  so  much  cash  on  deport  At  the  time  of 
the  givtog  of  said  mortgage  tiiere  was  to  the 
Bank  of  Omaha  to  the  credit  of  L.  A.  Stewart 
ft  Co.  the  sum  ot  $274.50.  The  notes  secured 
by  said  mortgage  were  all  signed  by  L.  A. 
Stewart  ft  Co.  and  also  by  W.  R.  Stesvart 
Jr.  It  bad  been  the  custom  of  W.  R.  Scew- 
art,  Jr.,  to  honor  the  drafts  of  L.  A.  Stewart 
ft  Co.  upon  him.  It  also  appears  that  on  JxHy 
20,  1887,  W.  R.  Stewart.  Jr.,  of  Des  Motoes. 
Iowa,  accompanied  by  his  attorney,  Mr.  Dud- 
ley, came  to  Omaha,  and  Insisted  upon  L.  A. 
Stewart  &  Co.  seciurtog  the  indebtedness  to 
the  Bank  of  Omaha  upon  which  W.  R.  Stew- 
art Jr.,  was  liable  as  surety.  A  mortgage 
was  thereupon  prepared  by  L.  A.  Stewart  ft 
Co.  conveying  the  stock  of  goods  and  ac- 
counts of  the  s^d  L.  A.  Stewart  ft  Co.^  to- 
<dudtog  the  goods  In  controversy  Id  tUa  ao- 
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tlon;  and  W.  R.  MorrlB,  attorney  for  L.  A. 
Stewart  &  Oa,  W.  R.  Stewart,  Jr.,  and  bis 
attorney,  Mr.  Dudley,  on  the  morning  of  the 
22d  of  July,  1887,  presmted  tbe  same  to 
Henry,  and  demanded  that,  in  consideration 
of  tbe  entire  Indebtedness  to  said  Andrew 
Henry  being  secured,  tbe  said  Andrew  Henry 
^onld  release  the  said  W.  R.  Stewart,  Jr.. 
trom  Uabllity  by  reason  of  said  notes.  The 
mortgage  wss  thereiqwn  received  by  Henry. 
There  Is  a  conflict  of  testimony  on  this 
point;  the  evidence  of  W.  R.  Morris  and  W. 
R.  Stewart,  Jr.,  being  that  said  W.  R.  Stew- 
lirt.  Jr.,  was  absolute  released  from  tils 
Uabili^  upon  said  notes;  and  the  testimony 
of  Edward  J.  Cornish  was*  that  Andrew 
Henry  agreed,  as  part  consideration  of  said 
mortgage,  not  to  press  W.  R.  Stewart,  Jr., 
upon  the  notes,  or  to  bring  suit  or  in  any 
manner  to  make  claim  for  payment  upon  the 
notes  until  the  mtntgaged  property  should 
be  entirely  exhausted;  and  this  we  are 
LouTinced  is  the  truth  in  regard  to  the  trans- 
action. W.  R.  Stewart,  Jr.,  therefore,  Is  still 
liable  on  those  obllgattraa.  It  la  unnecessary 
for  US  to  review  tbia  Taitona  asslgnmaits  of 
error  at  length. 

The  conceded  facts  show  that  the  property 
In  question  was  sold  for  cash  on  receipt  or 
secured  notes;  that  Stewart  obtained  the 
property  without  paying  for  it;  that  he  soon 
afterwards  executed  the  mortgage  In  qaea> 
tlon;  that  Henry  knew,  or  had  the  means  of 
knowing,  that  the  proper^  In  question  had 
not  be«t  paid  for,  and  In  no  sense  is  he  a 
bona  flde  purchaser.  The  same  Is  true  of 
W.  R.  Stewart,  Jr.  As  against  these  parties, 
therefore,  the  owner  of  the  goods  had  a  right 
to  reclaim  tiiem.  Some  reflections  are  made 
upon  the  plaintiff  in  error  in  the  defendants 
in  error's  brief,  but  there  Is  no  ground  for 
muSi  Indnuatlons.  as  he  seems  to  have  done 
nothing  inconsistent  with  fairness  and  integ- 
rity; but  tbe  dainiB  of  the  defendants  in  error 
are  superior  to  his.  It  follows  that  tbe  judg- 
meat  is  right,  and  ttiat  the  opinion  In  this 
rase  on  the  former  hearing,  whicb  Is  reported 
fai  33  Neb.  130,  49  N.  W.  Rep.  1107,  shonld 
be  orerruled.  The  judgment  of  the  district 
court  Is  affirmed.  Tbe  otlier  Judges  eoocnr. 


KANSAS  HANUF'G  CO.  t.  LX7MRY  et  al. 
(Siq»rema  Comrt  of  Nebraska.    Jan.  18,  IfiOS.) 
OoAa&:(TT  OP  Note— Etii>bscb. 
Him  questionB  of  Hjct  were  submitted  to 
tba  Jury  upon  the  Tsiious  phases  of  the  nroof, 
aod  there  Is  no  error  in  the  record. 
(SjrUalms  br  dis  Court.) 

Error  to  dlstrlot  oomt,  Name  ooonly;  Mar- 
AaO,  Jndga 

Actdon  by  the  Kansas  Maanfaotuilng  Oom< 
pany  against  O.  H.  LTunry  and  W.  &.  Lumry 
to  recorer  the  amount  of  a  note  guarantied 
by  defendants.  Judgment  for  defendants. 
FlaiDtlff  briiisi  error.  Aarmed. 


Lamb,  RlckettB  ft  WUstm.  for  pbdnttfl  in  er- 
ror. MelkleJotan  &  ISiompsmi,  tm  d^iHidants 

In  error. 

HAXWELL,  O.  J.  This  action  was  broui^t 
in  the  district  court  of  Nance  county  to  recov- 
er from  the  defendants  the  sum  of  f  100,  with 
interest  from  the  15th  day  of  January,  1887; 
the  action  b^g  based  on  the  guaranty  by 
the  defendants  in  error  of  the  payment  of  a 
certain  promissory  note  executed  by  one  J.  A. 
Johnson,  of  the  date  of  January  1,  1887.  The 
defense  Is  based  on  the  alleged  fact  that  the 
note  was  given  for  the  purchase  of  a  certain 
wagon  by  Johnson  from  the  plalnttfT.  That 
the  plaintiff  warranted  the  wagon  tis  follows: 
"We  warrant  all  of  the  spring  \Tn90us  of  our 
manufocture  for  the  period  of  one  year  t^va 
the  date  of  their  purchase,  as  follows:  That 
they  are  well  made  In  every  part,  uu  I  <>f  go.»d 
material;  that  their  sti-ength  la  salfiuieTit, 
with  fair  and  reasonable  usage,  to  carry  as 
stated  In  this  catolt^e.  And  for  breakage 
or  failure,  on  acoonnt  of  poor  workmanship 
or  defect  in  material,  we  agree  to  make  good 
all  reasonable  charges,  in  the  following  man* 
ner:  We  will  either  furnish  the  broken  or 
defective  part  at  oar  factory  or  nearest  agen- 
cy, or  we  will  pay  for  the  new  parts  at  the 
price  stated  In  our  price  list  of  repairs,  less 
tbe  trade  discount.  No  claim  will  be  consid- 
ered under  this  warranty  unless  the  same  be 
presented  to  ns  within  one  year  from  the 
purchase  of  the  wagon.  Eansaa  hlauufaotiir- 
Ing  Company."  The  evidence  shows  the 
sale,  the  warranty,  and  the  defect,  and  that 
the  plaintiff  was  notified,  and  to  remedy  the 
defect  had  forwarded  a  new  axle  and  a  new 
wheel,  wliich  failed  to  remedy  the  defect 
when  applied;  that  the  sale  was  made  about 
the  13th  of  August,  188(t;  that  the  Ocfondants 
procured  the  return  of  the  wagon  to  their 
place  of  business  about  the  15th  of  Novem- 
ber, 1888,  and  thereafter  shipped  it  to  tbe 
plaintiff  at  Leav^wortb.  t^an.;  that  the 
plaintiff  refused  to  receive  It,  and  broii^t 
suit  on  the  guaranty.  The  case  was  tri<?d 
at  the  March,  1890.  term  of  the  t'lKtilct 
oonrt,  and  resulted  in  a  judgment  against  the 
plaintiff  for  costs.  One  Jackson,  an  employe 
of  the  d^endants  In  error,  testifl^  In  effeot, 
that  one  Townsend,  the  general  agent  of  the 
plaintiff.  In  November,  1888,  instructed  him 
to  notify  the  defendants  to  return  the  wagon 
to  the  plaintiff,  whkdi  he  did,  and  the  wagon 
was  thereupon  returned.  Townsend  d^es 
that  he  had  Instructed  Jackson  to  so  Inform 
the  defendants,  but  testlfles  that  he  gave  him 
the  foUowtaig:  "Follerton.  Neb.,  U-IS,  1888. 
Bis.  Lmnry  Bros.:  I  wish  yon  would  ship  the 
spring  wagon  wheel  and  axle  back  to  our  fac- 
tory. Ship  via  n.  P.  Ry.  Co.,  and  mari^  the 
B.  L.  'For  repairs.'  That  will  entitle  ns  to  % 
rate.  Please  ship  as  sow  as  possible,  and 
oblige,  truly  yours,  D.  Townsend."  It  seems 
to  be  admitted  Jackson  that  he  reoelTed 
the  written  notice,  but  he  testlfles  that  be 
reosiTed  tbe  oral  taHtauctloiisuwtfi  ibatba 
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eommnletttMl  the  same  to  the  defendants, 
and  they  acted  upon  them,  and  returned  the 
n'ogon  to  the  plaintiff.  This  testimony  was 
proper  to  snbinit  to  a  Jury,  and  the  tautraO' 
tlona  seem  to  conform  to  the  mbnia  phases 
of  the  proof;  uncU  the  Jnry  haling  foond 
agalnat  the  ylahitur.  It  le  dUOoidt  to  see  upon 
what  grouMl  tihe  Terdlet  oan  be  set  aaide. 
Judsment  aooenUngly.  l!tatt  other  Jndgea  oob* 
eat. 


BOWKAN,  Sberifl,  et  al.  t.  FIBST  NAT. 
BANK  OF  NELSON. 
<8DpTeiae  Conrt  of  Nebimaka.    Jan.  18^  IM) 

LiBN  OP  ExBcuTiow— Epfect  of  Rbplbtin. 
A  sheriff  levied  an  execution  upon  a 
qaantity  of  personal  property  as  belongins  ts 
one  H.,  the  judsmeot  debtor.  A  portion  of 
this  property  was  taken  nntler  an  onler  of  re- 
plevin in  fsTor  of  the  wife  of  H.  She  gare  a 
bond,  and  the  property  was  deUvered  to  her. 
Afterwards,  en  the  trial  of  the  cause,  jadsment 
was  rendered  against  her,  whereupon  she  re- 
tanierl  the  property  to  the  officer.  He  there- 
«pan  lerled  an  execiiHon  In  faror  of  another 
party  «o  a  part  of  said  property,  and  stdd  the 
same,  and  applied  the  proceeds  in  satls&cUon 
of  said  execution.  Bria.  that  the  lien  of  the 
first  sedition  was  not  dirseted.  and  tiiat  the 
eOcer  waa  liable  to  the  first  execntion  creditor. 

(SrUahos  by  the  Court.) 

Error  to  district  court,  Nackolls  connty; 
Monls,  Judge. 

Action  by  the  First  National  Bank  of  Nel- 
son, Neb.,  against  A.  H.  Bowman,  sheriff  of 
Nuckolls  county,  and  others,  to  recover  dam- 
ages for  the  Improper  levy  of  an  execution. 
Judgment  for  plaJntlfl.  Defendants  bring  er^ 
ror.  Affirmed. 

W.  A.  Beivstreeser,  for  j^ntlits  In  «tot. 
a  A.  Sead^  for  deCendut  4n  wxor. 

HAXWEIX,  C.1.  nds  ftctlon  was  Iffoo^t 
Tsf  the  defendant  In  erm  agataiBt  the  plain* 
tlffi  In  error  and  the  snrettes  on  his  offldal 
iNnid  for  levying  a  second  executl<m  upon 
property  of  a  Judgment  -debtor  upon  which 
the  plaintiff  tn  error  had  prevloffidy  levied 
an  execution  In  favor  of  the  deftedaat  In  er- 
ror, hr  reason  of  whidi  the  i^abitiff  In  error 
sold  the  property  under  the  second  execution, 
and  ai^Ued  the  proceeds  of  said  sale  In  sat- 
Isfbctltm  thereof,  whereby  the  defendant  In 
error  suffered  hus.  On  the  trial  of  the  cause 
ki  the  coart  bdow  the  defendant  In  error  r^ 
covered.  The  only  question  presented  to  this 
oonrt  to  the  snfflcioicy  of  the  petition. 

Tb9  petition  shows  tiie  corpcnate  existenoe 
of  the  bank;  the  electloa,  qnaUflcatlon,  and 
bond  of  Mr.  Bowman.  "That  on  the  12th  day 
of  April,  1887,  the  deffeatent  In  error  reoor- 
ered  two  Jndgmenta  against  one  H.  H.  Bgea 
In  the  eaoDtf  court  of  Nuckolls  county,— «ne 
for  I8B0JI0.  and  the  other  tar  9814.S0,  and 
«ast&  That  on  the  11th  bt  Janoary,  1S8S,  exr 
•outlons  were  issued  on  these  Jodgmonrs, 
and  delivered  to  a  deputy  of  the  defendant 
bi  smr,  who  tovled  the  same  upon  a  lai^ 


lUQODnt  of  pmperty  lAeBoAhbaig  It]  of  one  H. 
H.  Speer.  That  aftn^anlB,  on  the  34th  or 
the  same  month,  and  before  the  day  of  the 
sale  of  said  pmpetty  under  said  exeoatlcms, 
a  portion  of  the  property  tdwcribhig  It]  was 
toMen  nndra  an  order  of  replevin  1b  an  action 
by  Sira  A.  Speer  as  her  own  propwty.  lliat 
she  executed  a  bond  in  said  cause,  which  was 
dnly  approved,  and  the  property  delivered 
to  her.  That  on  tbe  KHh  day  of  Febmarr. 
1888,  the  county  Judge  of  said  oonnty  Issued 
oot  of  said  court;  at  the  req^oest  of  tiie  plafii- 
tlff  horetai.  two  certain  enlers  of  siOe-npon 
sold  Judgments,  dh-eeted  to  the  defendant  A. 
H.  Bowman,  sheriff  of  said  NnckQUs  county, 
eommnndhig  blm  that  tlie  said  perscMial  prop- 
er^ so  levied  nptm  by  Urn  in  btiialf  of  said 
plataitlff  as  Ihe  proper^  of  H.  H.  Speer  [de- 
aoriblng  the  property]  whlcih  remains  unsold, 
that  he  come  at  the  same  as  soon  ns  possEblev 
and  expoK  to  sale,  to  aaflsfy  said  Jndgm«iti 
her^before  referred  ta  givl  g  amounts  o< 
eaidi,  in  eodh  order  of  sale.  In  flie  one,  hower- 
er.  niuulng  the  tooreose  coats,  ¥tl7.03.  and  ro- 
tating payment  tiierew  In  the  sum  of  I22.8S, 
whkSi  orders  of  sale  were  In  dns  form,  or- 
dering the  sheriff  to  pay  the  money  so  mode 
to  titt  party  entitled  thereto,  and  makhig 
endt  retmnable  In  80  di^  from  the  said 
10th  day  of  February,  A.  D.  1888,  whkft  or- 
der of  sale  was  then  and  there  delivered  to 
said  defendant  (11)  That  said  replevin  salt 
of  Eva  A.  Speer  then  pOkdtDg  in  said  court 
was  OMitlniied  mi  the  return  day  to  the  flrst 
day  of  the.  Febmaxy  term  of  said  conrt,  and 
then  set  for  trial  la  said  court  on  the  ITtb 
day  of  FebmaEy,  A.  D.  1888.  0^)  That  on 
the  27th  day  of  Jannnry,  A.  D.  1888,  the  firm 
of  Gnrwford  &  Hutchinson  caused  an  execn- 
Hxm  to  be  lasned  out  of  the  dlsMct  conrt  of 
Nnckcdls  oonnty,  N^raaka,  in  a  cause  and 
upon  a  Judgment  rendoed  In  said  dlstrli^ 
oonrt,  wherein  said  Orewflord  ft  HntoiilnsoB 
were  plalntUta  and  the  said  H.  H.  Speer  was 
defendant,  directed  to  ttie  sheriff  of  said  coun- 
ty, the  defendant  herein,  aad  on  same  day 
ddtreied,  to  him  for  service,  which  execution 
was  against  the  said  H.  H.  Speer  alone,  and 
not  against  Eva  A.  Speer.  (13)  That  said 
dflfcmdant  sheriff  thereupon  wrongfully  lev- 
ied the  said  execution  in  favor  of  Crawford 
&  Hutetilnson  upon  a  large  portion  of  the 
said  property  so  replevied  by  the  said  Era 
A.  Speer  from  said  defraidant's  deputy  as 
aforesaid,  and  so  held  1^  sold  Eva  A.  Speer 
under  her  replevin  bond  pendbig  the  trial  of 
said  replevin  cause,  which  was  at  tliat  time 
still  pending  and  undetermined;  and  among 
other  property  so  by  the  defendant  wrong- 
fully levied  upon  were  the  24  head  of  catile 
hereinbefore  specifically  enumerated  and  de- 
scribed; the  said  defendant  sheriff  then  and 
there  knowing  and  having  due  notice  of  the 
plaintiff's  rights  in  the  premises,  dnd  their 
said  prior  levy,  and  then  and  there  having  In 
his  posseBsifm  their  said  order  of  sale,  with 
Instructious  from  the  plaintiff  herein  to  levy 
I  and  collect  the  same  on  said  property  bo  soon 
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WE,  ami  In  case  of,  (letermtnation  of  sold  re- 
pleviu  suits  should  be  had  In  tavor  of  satd 
■berifT,  who  jastitlcd  his  right  ta  anld  replev- 
in suit  uuder  aJid  by  virtue  of  the  said  flrat 
ezecation  so  h^  by  him,  and  levied  in  favor 
of  the  plaintiff  herein.  (14)  That  sold  re- 
plevin suit  of  Eva  A.  Speer  was  tried  in  said 
county  court  on  February  17th  and  18th.  the 
jury  bringing  in  thdr  verdict  on  February 
19th,  on  vrtiifdi  was  rendered  &  Jtidgment  hi 
due  form  awarding  to  defendant  therein,  who 
jnstlfled  as  aforesaid  under  plaintifTB  execn- 
ttcnav  a  retmi  of  said  propert;-.  Oindal'ng 
file  cattle  lierelnafter  described,  with  other 
property.)  and.  In  case  a  roium  conld  not  be 
had.  that  he  recover  the  value  of  hU  pns- 
■esiii.Q  of  eajme  In  the  man  of  91/>37.66, 
and  that  defendant  recover  his  coats  ilu  riiln 
expended,  taxed  at  $110.35;  the  plaintlCF  hero- 
in furnishing  cx)UD8el  and  every  asolatanoe 
In  their  power  to  and  for  said  ofAoev  defoid- 
ant  in  the  txlai  of  said  cause.  (15)  That  the 
defendant  having  advertised  said  property 
so  by  him  wrongfully  levied  iipon,  as  afore- 
said, on  the  27th  day  of  January,  1888,  fw 
Ktle  uuder  said  execution  of  Crawford  & 
Hutchinson  ou  February  20,  at  10  o'clock  A. 
M..  the  Jury  in  said  replevin  cause  having 
found  against  Eva  A.  Speer.  and  a  Judgment 
having  been  thereon  ordered  in  due  form 
before  said  sale  was  liad,  the  sold  Bva  A, 
Bpeer  demanded  of  said  defend&nt  sheriff 
that  he  received  said  property  In  satisfaction 
of  said  replevin  judgment,  and  then  and  there 
forbade  his  selling  said  property,  or  any  part 
of  it,  that  had  been  In  oontroversy  in  said  re- 
plevin suit  under  said  execution  tn  favor  ot 
Crawford  &  Hutchinson,  wtdch  notice  and 
tender  and  demand  of  said  Eva  A.  Speer  were 
made  npon  the  said  defendant  before  the 
opening  of  said  sale  on  the  morning  of  the 
20th  day  of  February,  1888.  a6)  That  said 
plaintiff  by  its  attorney,  on  sold  20th  day  of 
rebrnaiy.  A.  D.  1S88,  notified  said  sheriff 
ttiat  said  plaintiff  claimed  the  light  to  hare 
■aid  cattle  and  other  property  so  by  1dm  lev- 
led  upon  under  their  said  executions  and  or- 
ders of  sale  in  favor  of  said  First  National 
Bank,  and  forbade  hl^  seUiog  said  property 
tlmt  had  been  involved  in  said  replevin  suit 
<and  which  was  then  and  there  turned  over 
to  said  defendant  sheriff,  or  attempted  to  be 
•o  returned  to  Iiim)  under  said  execution  la 
ia.vor  of  Crawford  &  Hutchinson  against  said 
Bra  A.  Speer,  and  then  and  there  demanded 
of  said  defendant  that  he  advertise  and  sell 
the  whole  of  said  property  so  in  controversy 
mder  their  said  two  executions  and  orders 
of  sale.  (17)  That  said  defendant,  in  viola- 
tion of  hla  duty  and  obllgntlon  to  plaintiff 
herein,  refused  to  receive  said  property  under 
plaintiff's  executions  and  orders  of  sale  is- 
sued on  their  said  Judgments  hereinbefore 
mentioned,  but  proceeded  to  sell,  and  did  sell, 
the  following  goods,  chattels,  and  property, 
to  wit:  1  white  cow:  1  horse,  broken;  1 
wnite  last  spring's  calf;  1  red  heifer,  three 
yean  old  part;  1  yell  nrtsh  cow;  1  red  and 


vrtiltB  cow;  1  horse,  brokCT;  1  red  and  whlre 
heifer;  1  yearling  calf;  1  red  hdf«r,  three 
years  old;  1  red  oow,  some  white  in  face;  1 
red  and  white  cow;  1  red  heifer;  1  red  heifer 
calf;  1  red  and  white  spotted  heifer;  1  red 
and  white  steer  calf;  1  red  cow;  1  red  and 
white  cow;  1  roan  oow;  1  spotted  steer  calf 
with  white  face;  1  spotted  steer  calf  with 
white  face;  1  red  and  white  heifer  calf;  1 
spotted  cow;  1  roan  oow;  1  white  steer  cnlf; 
and  1  red  stoer  oalf,— b^g  34  head  of  cat- 
tle in  all,  and  of  the  value  of  $600;  which 
said  cattle  were  a  portion  of  the  cattle  so  by 
sold  sheriff  levied  npon  tmder  plnlntiff's  ex- 
eontltHis,  and  whldi  said  cattle  were  also  in- 
cluded In  the  number  of  cattle  so  by  said  Eva 
A.  Spe«r  replevied  from  the  defendant  sher- 
iff, the  right  to  the  possession  of  whicli  was 
found  and  adjudicated  to  be  in  the  defend- 
ant sheriff,  he  claiming  them  under  said  plain- 
tiff's executions,  and  by  the  said  Eva  A. 
Speer  attempted  to  be  returned  to  the  said 
defendant  sheriff;  which  said  cattle  the  de- 
fendant wrongfully  sold  under  said  execu- 
tions tn  favor  of  said  Crawford  &  Hutchinson 
on  said  20th  day  of  February,  A.  D;  1SS8. 
nnd  paid  the  proceeds  of  said  sale  Into  the  ' 
district  oourt  of  said  county,  which  proceeds 
have  since  been  paid  to  said  Crawford  & 
Hutchinson;  by  reason  of  which  said  wrong- 
ful sale  by  said  sheriff,  plaintiff's  lien  npon 
and  right  to  have  It  sold  under  plaintiff's  ex- 
ecutions and  orders  of  sale  has  been  lost,  and 
said  property  has  been  scattered  and  placed 
out  of  the  reach  of  said  plaintiff,  and  the 
proceeds  thereof  cannot  be  appUed  to  the 
payment  of  plaintiff's  debt,  to  plolntUTs  dam- 
age. (IS)  That  the  said  H.  H.  Speer  Is  whol- 
ly Insolvtjnt,  and  has  no  property,  either  real 
or  pereonal,  out  of  which  said  plaintiff  can 
collect  Its  debts  and  Judgments.  (10)  That 
no  part  of  plaintiff's  debt  and  Judgments 
hereinbefore  described  have  been  collected 
.•md  paid,  except  the  sum  of  $315.24,  which 
was  the  amount  realized  from  the  sale  of  the 
balance  of  said  personal  property  so  returned 
by  Eva  A.  Speer  to  said  defendant  sheriff, 
(except  one  herd  pony  and  sold  24  head  of 
cattle,)  which  last-named  sale  was  had  by 
said  defendant  uuder  plaintiff's  orders  of  sale 
hereinbefore  described  on  the  5th  day  of 
March,  A.  D.  ISSS,  the  proceeds  of  whlc-b  sale 
were  $406.72,  and  the  additional  costs  were 
$46,38,  In  addition  to  the  $67.93  increase  costs 
hereinbefore  named  and  set  forth.  (20) 
That  the  said  replevin  suit  of  Eva  A.  Speer 
is  fully  settled  and  determined,  and  that  she 
or  her  bondsmen  for  her,  have  paid  the  costs 
adjudged  against  her  as  aforesaid.  (21)  That 
said  defendant  A.  H.  Bowman  did  not  faith- 
fully perform  the  duties  of  his  said  office,  as 
required  by  law,  and  ha.s  wholly  failed  to 
perform  the  same  as  hereinbefore  set  forth, 
to  the  plaintiff's  damages  in  the  pramises  In 
the  sum  of  $600,  together  with  interest  there- 
on from  the  5th  day  of  March,  A.  It.  188a 
Wherefore  said  plaintiff  prays  Judgment 
agoloat  said  datraidant  for  said  aam  of  $a0O« 
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and  interest  thereon  from  the  5th  day  of 
March.  A.  D.  188S,  and  for  costs  of  suit** 

It  will  thus  be  seen  that  the  defendant  In  ov 
ror  had  acquired  a  11^  on  the  property  in 
controveray  by  the  levy  thereon.  A  sale  under 
this  levy  was  suspended  by  the  action  In  re- 
plevin, but  the  heir  was  not  divested.  The  pn^ 
erty  Is  shown  to  have  belonged  to  H.  H.  Speer, 
and,  so  far  as  appears,  was  liable  to  be  taken 
for  the  payment  of  these  debts.  This  being 
so,  It  was  the  duty  of  the  officer  to  have  sold 
the  property  under  the  vendL;  and  as  he 
failed  to  do  so,  but  sold  it  under  a  second 
execution,  and  applied  the  proceeds  to  tlie 
satisfaction  thereof,  he  Is  liable.  A  case 
somewhat  nlmilHi-  to  this  was  decided  by  the 
supreme  court  of  Iowa,  (Cox  v.  Carrier,  62 
Iowa,  551,  17  N.  W.  Rep.  767,)  and  it  was 
held  to  be  the  duty  of  the  officer  to  s^  the 
property  under  the  levy.  It  Is  very  (dear  that 
tiie  petition  states  a  cause  of  action,  and 
there  is  no  error  lu  the  record.  The  Judg- 
ment Ifl  therefore  affirmed.  The  other  Jodgea 
concur. 


HOWELL  V.  ALMA  MILLING  CO.  et  sL 

Supreme  Gonrt  of  NebraUa.    Jan.  IT,  1883.) 

Pabtibb — Transpbh  of  Causb  or  Action — Appeal 
Bond — Rblsabs  of  Sukbtt  —  Btipulatiok  fob 
jcdohekt. 

1.  Where  a  platntifl  transfers  his  interest 
in  the  subject  of  the' action  to  another  during 
the  pendency  of  the  cause,  the  salt  may  be 
prosecuted  to  final  termination  In  the  name 
of  the  orisrinal  plaintiff,  or  the  person  to  whom 
the  tranuw  Is  made  may  be  substituted  as 
plaintiff. 

2.  A  bank  brought  an  action  in  a  county 
court  on  two  prominoir  notes  held  by  it  as 
collateral  secority,  and  recovered  judgment 
thereon  a^nat  the  maker.  The  defendant 
took  an  appeal  to  the  district  courLthe  asual 
statutory  bond  bdng  executed.  While  the 
canse  was  pending  In  Uie  appellate  coart  the  in- 
debtedness dne  the  bank  by  the  pledgor  of  the 
notes  was  paid,  after  which  one  H.,  to  whom 
the  said  notes,  prior  to  the  bringing  of  the  suit, 
had  also  been  pledged  as  o(dlatend  secoritr 
tmt  a  debt  due  mm,  subject  to  the  dalm  of  the 
bank,  was  substituted  in  place  of  the  bank  as 
plaintiff,  who  recovered  judgment  against  the 
maker  of  the  notes.  Had,  that  the  surety  in 
the  appeal  bond  or  undertaking  was  not  re- 
leased DT  the  snbstitution  of  H.  as  plaintiff. 

3.  The  mere  contiouance  of  a  cause  in  an 
appellate  court  by  stipulation  of  the  parties, 
without  the  consent  of  the  surety  In  the  appeal 
bond,  will  not  operate  to  discharge  such  surety. 

4.  By  an  agreement  between  the  parties  to 
an  appeal  pending  in  the  district  courL  a  Judg* 
meat  was  rendered  therein  against  uie  party 
appealing,  without  the  knowledge  or  consent 
of  the  surety  on  the  appeal  bond.  Bdd,  in  the 
absence  of  proof  of  fraud  or  collusion  between 
tba  principal  and  the  creditmr,  that  the  stipula- 
tion for  jodgment  did  not  release  the  snrety 
from  liability  on  the  appeal  bond. 

iSyllabua  by  the  Court.) 

Error  to  district  court,  Harlan  county;  Gas- 
lin,  Judge. 

Action  by  George  W.  Howell  against  the 
Alma  Milling  Company  and  P.  E.  Goble  on  an 
appeal  undertaking.  Judgment  for  defend- 
ants.  Plain  tilt  brings  error.  Bereraed. 


-Smith  &  Solomon  and  Morning  Sc  Keestw, 
for  plaintiff  in  error. 

Case  &  MoNeny  and  O.  C.  Mansburg,  for 
defendants  In  error,  dted,  as  to  the  liability 
of  Giiretles  on  a  bond,  Phillips  v.  Wells,  2 
Sneed,  154;  Harris  v.  Taylor,  3  Sneed.  541; 
Irwin  T.  Sanders,  6  Terg.  287;  Smith  t.  B0I7, 
6  Edfik.  64a 

NOBVAL,  J.  This  action  was  brought  by 
the  plaintiff  in  error  upon  an  appeal  under- 
taking. There  was  Judgment  In  the  court  be- 
low for  the  defendants.  To  reverse  this  judg- 
ment a  petition  in  error  was  filed  In  this 
court  The  facts,  briefly  stated,  are  these: 
On  the  1st  day  of  November,  1885,  the  Ne- 
braska Lumber  Company  turned  over  a  large 
number  of  notes  to  the  Commercial  National 
Bank  of  Omaha  as  collateral  security  for 
money  borrowed.  Among  the  not*^s  so 
turned  over  were  two  aga'nst  the  Alma  Mill- 
ing Company,— one  for  $3G1.35,  and  Oie  oth- 
er for  $326,  eidurtve  of  interest.  After- 
wards, on  the  30th  day  of  December,  1885, 
tiie  NebraAa  Lumber  Company  assigned, 
subject  to  the  rights  of  said  bank,  the  same 
securities,  including  the  said  two  notes  exe- 
cuted by  the  Alma  Milling  Company,  to  the 
plalntlfr.  as  collateral  seciulty  to  a  debt  from 
said  lumber  company  to  plaintiff.  On  the  7th 
day  of  June,  1886,  the  said  Commercial  Na- 
tional Bank  brought  suit  In  the  county  court 
of  Harlan  county  against  the  said  Alma  Mill- 
ing Company  upon  the  two  notes  above  men- 
tioned, and  recovered  Judgment  thereon  for 
the  sum  of  $723.37  and  costs.  From  this 
Judgment  th»  Alma  Milling  Company  took 
an  appeal  to  the  district  court,  the  defendant 
in  error  T.  EL  Goble  signing  the  appeal  bond 
or  undertaking  as  surety,  which  bond  was 
conditional  that  the  principal  should  prose- 
cute its  appeal  to  effect  without  unnecessary 
delay,  and,  if  Judgmimt  should  be  adjudged 
against  It  on  appeal,  satisfy  such  Judgment 
and  costs.  WhUe  said  canse  was  pending  on 
appeal  in  the  district  court,  the  claim  of  the 
said  Commercial  National  Bank  against  the 
Alma  Milling  Company,  for  the  payment  of 
which  said  notes  were  held  as  collateral  se- 
curity, was  paid  and  discharged  In  full,  so 
that  said  bank  was  no  longer  the  real  party 
in  Interest  in  sold  suit.  The  collateral  notes 
were  turned  over  to  the  plaintiff  in  error  by 
virtue  of  the  agreement  above  referred  to, 
made  between  tlte  Nebraska  Lumber  Com- 
pany and  said  George  W.  Howell.  After  the 
notes  were  so  turned  over,  on  the  23d  day  of 
November,  1881,  the  aaXa  Howell,  the  plaintiff 
in  error  herein,  was  substituted  as  a  party 
plaintiff  In  said  action  In  Ueu  of  the  Com- 
mercial National  Bank.  It  was  agreed  be- 
tween the  plaintiff  In  error  and  the  Alma  Mill- 
ing Company  that,  In  case  the  latter  would 
consent  or  allow  the  former  to  be  substituted 
as  plaintiff  for  the  bank„  said  cause  should 
be  continued  to  February  20,  1888;  that  In 
accordance  with  said  agreement  said  cause 
was  80  continued,  without  the  knowledge  or 
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consent  of  the  surety.  Sold  cause  was  sub- 
sequently contluued  from  time  to  time,  by 
fitlpalatfoa  of  parties  In  open  court,  until 
May  6,  1889,  when  Judgment  was  rendered 
against  said  Alma  MUliug  Company,  by 
cgreement  between  it  md  the  plaintiff,  for 
the  stun  of  $900  and  costs  of  snlt  Bzecutlon 
bos  been  Issued  on  such  Judgment,  and  re- 
turned unsatisfled,  for  want  of  property 
whereon  to  levy,  whereupon  this  action  was 
brou^t,  upon  said  appeal  undertaking,  to 
recover  the  amoant  of  said  judgment  and 
costs. 

It  Is  contended  by  counsel  for  defendants 
In  ettor  that  the  substitution,  after  the  cause 
was  appealed  to  the  district  court,  of  plainttflF 
In  error  as  party  plaintiff  In  place  of  the  Com- 
mercial National  Bank,  the  original  plaintiff, 
n^Q)out  the  knowledge  or  consent  of  F.  B. 
Goble,  the  surety  in  the  appeal  bond,  oper- 
ated as  a  release  of  the  surety.  We  consider 
the  position  altogether  untenable.  We  are 
miable  to  perc^ve  how  the  substitution  of 
George  W.  Howell  as  plaintiff  in  lieu  of  the 
bank  could  have  the  effect  to  discharge  the 
surety.  The  reason  for  the  substitution  arose 
solely  from  the  fact  that  the  indebtedness  of 
the  Alma  Bulling  Company  tot2iebaDk,for  the 
payment  of  which  the  notes  upon  wh^oh  the 
tnitftiuil  aotiou  was  based  were  given,  was  folly 
liaid  off  after  theappeal  hod  been  token.  Hie 
bank,  therefore,  no  longer  bad  any  Interest 
Li  the  litigation.  The  notes  declared  on,  prior 
to  the  Institution  of  the  action,  bad  been 
pledged  by  the  Nebraska  Lumber  Company 
to  plaintiff  In  error  as  collateral  security  to 
its  indebtedne«)  to  him;  so  that,  when  the 
claim  of  the  bank  was  satisfied,  plaintiff  in 
error  was  entitled  to  prosecute  the  suit  either 
Id  his  own  name  or  in  the  name  of  the  bank. 

Section  46  of  the  Code  of  CivU  Procedtuw, 
whldti  was  in  force  when  the  appeal  was 
taken,  provides  that  "an  action  does  not 
abate  by  the  death,  marriage,  or  other  disa- 
bility of  a  party,  or  by  the  transfer  of  any 
Interest  Oierdn,  during  Its  pendency,  if  the 
cause  of  action  survlTe  or  continue.  In  the 
case  of  the  marriage  of  a  female  party,  the 
fact  being  suggested  on  the  record,  the  hus- 
band may  be  made  a  party  with  his  wife; 
and,  in  case  of  the  death  or  other  disability 
of  a  party,  the  court  may  allow  the  action  to 
continue  by  or  against  his  representative  or 
^accessor  In  Interest.  In  case  of  any  other 
transfer  of  Interest,  the  action  may  be  con- 
tinued in  the  name  of  the  original  par^,  or 
(he  court  may  allow  the  person  to  whom  the 
transfer  is  mode  to  be  substituted  In  the  ac- 
tion." There  can  be  no  doubt  that  under  this 
statute  the  payment  by  the  Nebraska  Lum- 
ber Company  of  its  indebtedness  to  the  bank 
did  not  abate  the  action  on  the  collateral 
notes.  The  section  quoted  confers  ample 
power  upon  a  court,  where  there  has  been  a 
transfer  by  the  plaintiff  of  his  interest  in  the 
subject  of  the  action  during  the  pending  of 
the  8ult»  to  allow  the  person  to  whom  the 
transfer  Is  made  to  be  substituted  in  place  of 


the  original  plalntlfl.  The  snbstltatlon  was 
made  according  to  the  provMon  of  tibe 
statute.  It  is  conceded  that  philntiff  In 
error  had  a  rl^t  to  be  substituted  as 
plaintiff  In  the  place  of  the  bank,  but 
It  Is  ui^ced  that  the  surety  is  not  liable 
on  his  bond  for  a  Judgment  obtained 
by  the  substituted  party  against  the  pin- 
cipuL  The  law  permltttlng  the  substitu- 
tion of  parties  In  case  of  the  transfer  of  In- 
terest must  hare  been  known  to  the  surety  In 
the  appeal  undertaking  when  he  became 
surety,  and  he  must  be  held  to  have  signed 
the  bond  subject  to  such  contingency.  In 
this  case  It  is  stipulated  that,  at  the  time 
Goble  signed  the  appeal  undertaking,  he  knew 
that  the  notes  were  held  as  collateral  secu- 
rity, and  was  informed  and  believed  that  the 
claim  of  the  bank  against  fhe  Alma  Milling 
Company  would  be  paid  by  the  collection  of 
other  securities  held  by  the  bank.  The  sure- 
ty knew.  In  case  the  bank  ceased  to  have 
any  interest  In  the  notes  sued  on  during  the 
pendency  of  the  action,  that  the  court  had 
the  power  to  permit  the  substitution  of  the 
party  Interested  In  the  fflibject  of  the  suit 
The  surety  took  this  risk  of  substitution.  He 
was  not  in  the  least  prejudiced  by  the  change 
of  plaintiffa.  The  cause  of  action  remained 
the  same.  He  was  not  placed  In  a  worse 
situation;  for,  had  there  been  no  substitu- 
tion, Howell  could  have  prosecuted  the  suit  to 
Judgment  in  the  name  of  the  original  plain- 
tiff: Magemau  v.  Bell,  18  Neb.  247,  IS  N.  W. 
Kep.  277;  Temple  v.  Smith,  13  Neb.  513,  14 
N.  W.  Rep.  527;  Dodge  v.  Railroad  Co.,  20 
Neb.  27C  29  N.  W  Rep.  986.  The  undertak- 
ing of  the  Bure^  was  that  his  principal 
should  prosecute  Its  appeal  to  effect  without 
imnecessary  delay,  and  that  the  principal 
should  satisfy  any  Judgment  wlilch  should  be 
rendered  against  it  In  the  appeaL  The  surety 
was  reqponalble  for  any  Judgment  which 
should  be  rendered  against  the  principal  on 
the  cause  of  action  sued  on,  whether  obtained 
the  original  plaintiff  or  a  substituted  par- 
ty. We  are  satisfied  that  the  substitution  of 
How€jl  as  plaintiff  In  lieu  of  the  bank  did 
not  release  the  surety  from  liability  on  the 
appeal  undertaking.  Hanna  v.  Petroleum 
Co.,  23  Ohio  St  622;  Ohrlstai  t.  K^,  88 
N.  Y.  285;  Sherry  v.  Bank,  6  Ind.  897.  There 
are  some  Tennessee  deddons  dted  In  the 
brief  of  counsel  for  defendants  in  error 
which  are  not  in  harmony  with  the  views  we 
have  already  expressed;  but  they  are  not 
well-considered  cases,  and  are  In  conflict  with 
the  weight  of  authority  In  this  oonntry. 

The  case  of  Andre  v.  Fitzhugh.  IS  Mich  93, 
Is  distinguishable  from  the  one  at  bar.  There 
on  attachment  suit  was  commenced  n^inst 
three  defendants,  and  the  sheriff  levied  the 
writ  upon  certain  perscMial  property.  To  pre- 
vent  tho  removal  of  the  attached  property,  a 
statutory  bond,  with  sareti^  was  executed, 
conditioned  that,  If  the  obligors  should  well 
and  truly  pay  any  Judgment  which  might  be 
recovered  by  the  plaintiff  in  his  attachmmt 
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-mtt  -niadti  60  dayB  after  the  jadgment  ^otfld 
bo  recovered,  then  the  obligation  should  be 
void,  but  otherwise  of  force.  On  the  trial 
■of  tbe  attachmetft  Boit  the  i^lntiff  dlscon- 
'tinued  as  to  two  of  the  defendants  In  attadi- 
ment  without  the  consent  of  the  sareUes,  and 
■obtained  jadgntent  against  the  tidrd  for  $4,- 
■692.01.  The  jttdsment  not  having  been  paid, 
■flult  WIS  GommcBced  upon  the  bond  to  re- 
cover amoxmt  of  said  Judgment  The 
tnipreme  6ouit  ruled  that  the  discontinuance 
as  to  the  tw  o  defendants  In  attachment  oper- 
-ated  as  a  discharge  of  tiie  sureties  on  tlie 
"bond.  This  dedrion  Is  placed  upcoi  liie  ground 
tiuLt  the  discontinuance  as  to  the  two  defend- 
ants increased  the  risk  of  the  sureties.  The 
-court.  In  the  opinion,  say:  "The  sureties,  on 
entering  Into  fixe  contract,  measure  the  risk 
they  Incur  by  the  chances  which  the  plointtff 
bas  to  recover  against  the  defendants  in  the 
'writ,  and  the  ability  of  the  latter,  In  case  of 
-defeat,  to  refund  to  the  plaintiff  or  sureties 
themselves.  If  called  on."  The  court,  in 
«peaking  of  such  ohange  of  parties,  say: '  "It 
would  have  the  effect  to  compel  the  sureties 
to  look  for  tndemidty  to  such  defendant  or 
defendants  as  should  be  left  in  the  case  at 
Judgment,  Instead  of  Uie  whole  number  of 
ilefendants  named  In  the  writ  at  the  giving 
of  the  bond;  and  It  might  well  happen  that 
In  the  responsibility  of  the  latter  the  sureties 
would  know  themselves  to  be  safe,  while  In 
that  of  the  former  they  would  know  them- 
selves to  be  without  remedy."  In  the  case 
we  are  considering  the  risk  of  the  surety 
was  not  Increased  by  tiie  sutistltutltHi  ot 
Howell  as  plaintiff.  Hence  the  Michigan 
case  is  not  In  poinL  The  fact  that  the 
-oiiglnal  suit  was  continued  from  time  to 
time,  by  agreoneut,  without  the  consent  of 
the  surety,  did  not  operate  as  a  release  of  the 
latter;  nor  did  the  rendition  of  the  Judgnmit 
by  consent  of  the  principal  in  the  b<Hid  have 
the  effect  to  discharse  the  surety  fi-om  Ua- 
t>iUty.  The  court  had  the  power  to  grant  the 
offloilnnaDOM,  Irrespective  of  the  agreement 
of  the  parties.  Bad  it  done  so  on  the  appli- 
cation of  eittier  party,  without  the  consent  of 
the  other,  the  surety  -would  have  been  bound, 
-since  his  undertaking  contemplated  a  possible 
exerdse  of  such  power.  The  fact  that  the 
continuances  were  granted  uip<m  the  stipula- 
tion of  the  parties  does  not,  we  think,  make 
any  difference.  By  the  execution  of  thd  ap- 
peal bond,  the  surety  conferred  upon  his 
principal  authority  to  do  eveiytlilng  that 
was  necessary  to  be  done  in  the  case.  The 
oonditlou  of  the  boqd  was  suffidently  broad 
to  include  whatever  judgment  might  be  ren- 
-dered  against  the  principal  In  the  appeal  case, 
whether  by  agreement  or  otherwise.  In  the 
absence  of  proof  of  fraud  or  ooUnslon  be* 
tween  the  principal  and  the  creditor,  the 
stipulations  did  not  have  the  effect  to  release 
the  surety  from  lia')I  lty  on  the  appeal  l^ond. 
Boynton  v.  Phelps.  52  lU.  210;  Bailey  r. 
Rosenthal,  60  Mo.  385;  Chase  v.  Benmd.  29 
-Gal  138.  Boynton  v.  Phelps,  supra,  was  an 


action  against  k  iftincl^  and  his  sureties 
upon  an  tnJnncUon  bond  glv«i  In  a  suit 
brought  by  a  Judgment  debtor  to  restrain  the 
wUecllon  of  a  Judgment  at  law.  The  plaln- 
tffi  In  the  inj  unction  suit,  without  the  con- 
sent of  his  sureties,  dlamlssed  his  action,  by 
agreement  with  the  owner  of  the  Judgment 
It  was  held,  in  the  absence  of  frftud  and  col- 
iDSion  between  the  parties,  that  the  mere 
iBmnlwwtTig  of  the  injnnotloa  salt  by  consent 
did  not  dlschai^  the  surettes  on  the  bond. 
In  the  Mlssouii  case,  dted,  tlie  defendant  ap- 
pealed from  a  Judgment  rendered  by  a 
Justioe  of  the  peace,  and  In  the  appellate  court 
the  plaintiff  took  a  voluntary  nonsuit,  which 
was  subsequently,  during  the  same  term,  set 
aride,  by  agreemmt  between  the  parties, 
witftout  the  consent  of  the  sureties  on  the  ap- 
peal bond.  The  case  was  then  tried,  and 
Judgmentwas  rendered  against  the  defendant 
and  bis  sureties.  It  was  held  that  the  sureties 
were  liable  for  such  judgment.  In  Chase  v. 
Beraud,  supra,  It  was  decided  thit,  where 
an  appeal  was  dismissed  by  agreement  be- 
tween the  principal  in  the  appeal  bond  and 
the  creditor,  it  operates  as  an  affirmance  of 
the  Judgment,  and  charges  the  surety  In  the 
I  appeal  bond.  In  Ammons  v.  Whitehead,  31 
i  Miss.  99,  certain  parties  became  sureties  on 
three  bcsida  given  to  secure  appeals  from 
three  Judgments  rendered  by  a  Justice  of  the 
peace  against  the  same  defendant,  and  In 
i  favor  of  the  same  plaintiff.  In  the  circuit 
court  the  three  cases  were  consolidated,  by 
agreement  of  the  parties,  and  afterwards!, 
by  stipulation  betu-een  the  principal  and  cred- 
itors, without  the  assent  of  the  sureties,  a 
Judgment  was  rendered  in  said  court  against 
the  principal  and  sureties,  with  stay  of  exc- 
oudoD  for  12  months.  It  was  held  .&at  the 
sureties  were  not  released  from  their  liability. 
This  being  a  well-considered  case,  we  repro- 
duce a  portion  of  the  opinion  here:  The  court 
said  that  "the  bonds  were  executed  for  the 
purpose  of  having  the  cases  retried  In  the  clr- 
oult court,  and  ^eir  legal  effect  waste  give 
that  court  Jurisdiction  to  determine  tiie  cases, 
and  to  render  Judgment,  if  necessary,  against 
both  the  principal  and  sureties.  Tlieir  con- 
dition was,  substantially,  that  if  the  Judg- 
ments should  be  there  affirmed  they  would 
abide  by,  and  perform,  the  Judgmmt  of  the 
court  to  be  rendered  thereupon.  I*rom  tbelr 
very  nature,  the  obUgaticn  of  the  sureties  was 
oontingent  and  uncertain.  They  were  given 
for  the  express  purpose  of  enabling  the 
principal  to  carry  on  the  llt^tion;  and.  In 
the  event  that  he  should  be  unsocoeBSfuI,  the 
law  under  which  tiiey  were  given  provided 
that  the  Judgment  should  be  rendered  against 
both  the  principal  and  sureties.  Even  if  the 
sureties  are  not  to  be  considered  bound  as 
parties  to  the  ^dgtaent,  so  as  to  be  debarred 
of  the  right  to  complain  In  a  collateral  pro- 
ceeding of  what  was  done  In  the  proceeding, 
the  necessary  legal  effect  of  their  execution 
of  the  bonds  was  to  confer  upon  the  prin- 
cipal fall  power  to  do  wtaatever  ha  voigbt 
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deem  juctmmj  and  proper  In  defaicUrg  or 
determining  me  salts  tn  the  circuit  court 
The  principal  might  have  wlthdx&wn  all  de- 
f  esiae.  and  mtaiitted  to  Jud«m«it  In  the  three 
oftses,  immediately  upon  their  pres^tatkm 
In  tiw  olnndt  oonrt;  and,  np<xi  the  nme 
reuoD,  be  was  authorised  to  oompromlse  the 
■nUa  npcn  terms  advantageons  to  himiidf. 
TUB  wu  no  violation  (tf  tbe  obligation  of 
the  sureties,  nor  a  variation  of  tbe  terms  of 
Odr  obligation;  for  that  was  entlrely^  <xm^ 
ttngent  and  micertBln,  except  that  tbe  parttea 
had.  by  tbe  neoenory  legal  effect  of  the  act, 
•olHnitted  themselyes  to  wbsderer  might  be 
done  In  the  determlnalloa  of  tbe  salt  by  their 
prlndpaJ.  mder  the  sanction  of  the  court 
There  was  no  fixed  obligatiotu  the  terms  of 
\rhich  were  yarled  by  the  creditor  and  the 
principal,  so  that  the  sureties  were  depriyed 
of  the  ligbt  ct  sabrogatkm;  mx  did  the  stay 
9t  exeentbm  deprive  tbem  of  any  rl^t  or 
security  which  existed  In  their  behalf  before 
die  rendition  of  the  Judgment  and  the  entry 
of  the  stay.  And  irtietber  ttie  snretles  be 
regarded  as  parties  to  the  judgment,  and  as 
soch  boond  by  the  proceedings  to  lbs  suit,  or 
•s  boond  by  the  action  of  their  p  rind  pal,  by 
reoBMi  of  the  power  neoeasatUy  conferred 
npm  blm  by  the  purpose  and  legal  effect  of 
the  bMids,  It  Is  clear  that  tbe  sureties  are 
not  within  the  rule  which  dlacharges  each 
parties  In  oonsequenoe  of  indulgence  glren 
to  their  principal." 

The  cases  on  which  defendants  in  error  re- 
ly are  not  In  point,  as  a  brl^  rtference  to 
tfiem  win  sbow:  la  M nckay  t.  Dodg^  S  Ala. 
888,  two  parties  agreed  to  submit  certain 
matters  In  dtopute  between  tbem  to  the  award 
of  certain  specified  persms.  Afterwards  a 
Oitd  person  signed,  as  surety,  a  bond  for  one 
of  the  parties,  omdlttoned  that  tbe  principal 
would  perform  the  award  which  might  be 
made  against  him  on  the  subnUssitHL  Sub- 
sequently, without  the  consent  of  the  surety, 
by  agreemoit  between  tbe  parties,  two  per- 
sons were  substituted  in  place  of  two  of  the 
azUtmtors,  who  failed  to  attend,  and  an 
award  was  mode.  The  court  hdd.  In  an 
action  on  the  bntd,  that  the  change  in  the 
arUtratms  was  such  an  alteration  of  the 
original  contract  as  exonerated  the  surety 
from  UaUUty.  It  la  plain  that  tiiere  was  a 
material  change  in  the  contract  The  surety 
otdigateS  hbnself  Ibat  his  principal  should 
perform  an  award  made  certain  desdgnated 
aiUtratns,  and  not  by  one  made  by  any 
oUier  or  different  j^enon.  The  change  of 
uUtratns  was  a  new  contract  which  was 
not  binding  on  tiie  surety.  Johnson  v.  Flint, 
U  Ala.  673,  was  a  suit  on  a  bond  executed 
to  secure  an  appeal  of  a  cause  to  the  suprone 
court  In  the  appelate  oourt  an  agreonent 
was  altered  Into  between  the  parties  to  the 
appeal,  without  the  knowledge  or  consent 
of  the  sureties  on  tbe  appeal  bond,  to  the 
tOeet  that  the  judgment  should  be  affirmed 
for  a  spedfled  sum,  which  was  9400  less  than 
fts  snpersedad  judgment,  and  that  a  certain 
v,54N.w.na2— 9 


mill  and  machinery  in  oontporersy  were  to  be 
tiie  property  of  the  appellee.  It  was  held 
that  the  sureties  on  the  bond  were  released. 
The  ground  of  this  decision  Is  llmt  by  tbe 
new  agreement,  entered  Into  wlOiout  tbe  caa- 
sent  of  the  sureties,  founded  upon  a  suffl- 
olent  oonsideEatlcai,  by  wUtih  the  parties  stip- 
ulated for  mutual  advantages,  the  principal 
was  precluded  from  prosectttiag  his  suit  to 
effect  In  the  case  at  bar  the  contract  of  the 
sureties'  was  not  varied  or  dumged.  Tbe 
agreement  between  the  creditor  and  prin- 
cipal that  judgment  should  be  rendered 
against  the  latter  was  a  mere  voluntary  and 
discretionary  exercise  aC  authority  on  the 
part  of  the  prlndpaL  He  secured  no  con- 
oesslcms  or  advantage  for  signing  the  agree- 
ment Tben  was  merely  a  waiver  hj  ^9 
principal  of  his  d^ense  to  tbe  suit;  If  Iw  bad 
one,  and  of  such  a  waiver  all  the  authorities 
hold  the  surety  cannot  take  advanti^.  We 
are  persuaded  that  the  mere  fact  that  the 
principal  oonsonted  to  tbe  raidltlcn  of  tbe 
judgment  does  not  affect  the  liability  of  tbe 
surety.  Johuon  v.  Bank,  43  Amer.  Dea  480, 
was  an  action  against  Johnson  as  surety  on 
a  promissory  note.  The  principal  aa  the  note 
had  died,  and  his  estate  was  regulariy  ad- 
ministered, but  the  note  had  not  been  pre- 
smted  as  a  dalm  against  the  estate  within 
the  Ume  prescribed  by  statote.  It  was  de- 
cided that  tbe  surety  was  not  thereby  dis- 
charged. The  case  lacks  analogy,  and  Is  not 
an  authority  on  the  question  we  are  consider- 
ing. Tbe  other  cases  dted  by  oounselYor  the 
defendant  are  sot  in  pofait 

We  are  forced  to  the  condusloa  that  the 
district  court  erred  In  holding  that  the  surety 
was  not  liable.  The  judgment  of  the  district 
court  Is  reversed,  and  Ibe  oanse  remanded. 
73ie  other  judges  omicnr. 


ROSE  T.  MUNFORD  ct  sL 
(Snpreme  Orazt  of  Nebraska.   Jan.  18,  1808.) 

USOHT— IXTSRSBT  ON  IlSTBBBST —COUPON— F1.BAD- 

ING. 

1.  An  ap^ment  to  pay  annaally  in  ad- 
vance the  highest  legal  rate  of  interest  for  the 
ose  of  moner,  does  not  make  the  contract  usuil- 
00s. 

2.  Where  a  part?  loans  monev  at  tbe  maxl- 
mnm  rate  allowed  by  statate.  and  coupon  notes 
are  token  for  the  intereBt  which  stipulate  that 
interest  aboil  be  allowed  thereon  ofter  maturity 

at  10  per  cent,  the  contract  Is  not  ther^y 
tainted  with  the  vice  of  usury.  In  such  case 
no  interest  will  be  allowed  on  such  coupons. 

3.  Held,  that  the  auswer  does  not  allege 
sufficient  facts  to  constitute  a  plea  of  usurf, 
and  that  the  evidence  fails  to  prove  thot  toe 
contract  was  usurious. 

(Sj-Uabus  hj  the  CoortJ 

Appeal  from  district  court,  Saunders  coun- 
ty; Post,  Judge. 

Action  by  Emma  Rose  against  O.  O.  Mun- 
ford,  Impleaded  with  Whitfield  Sonford  and 
others,  to  foreclose  a  mortgug^.^  deoee 
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WM  altered  glTlng  Banford  a  flnt  Hen  oa  the 
premises,  and  Munfoid  appeals.  Affirmed. 

&  H.  Somborger,  for  appellant  H.  Gil- 
keson  and  3.  R.  Gllkeson,  for  appellee 

NORVAL,  J.  This  action  was  brou^t  by 
Bmiuii  Rose  to  foreclose  a  mortgage  executed 
by  C.  C.  Munford  and  wife.  To  the  suit 
WhltOeld  Sanford,  W.  H.  Dickinscm,  and  otb- 
ers  were  made  parties  defaidauts.'  Sanford 
filed  an  answer  and  cross  petition,  setting  np 
his  mortgage  on  the  premises,  given  by  the 
Munfords,  and  Dickinson  likewise  filed  an 
answer  and  cross  petition,  setting  up  his 
mortgage,  made  by  the  same  parties.  To 
the  cross  petition  of  Dickinson,  Munford  an- 
swered, pleading  duress.  To  Sanford's  cross 
petition  Munford  filed  an  answer,  which, 
after  admitting  the  execution  of  the  notes 
and  mortgage,  alleges  "that  all  of  the  con- 
el  deration  of  any  kind  tliat  this  defendant 
received  or  had  from  any  person  or  persons 
whomsoever  for  the  said  notes  and  mortgage 
was  the  sam  of  $641.15,  paid  by  the  said  San- 
ford to  one  M.  H.  Bell  on  or  about  March  27, 
1885,  for.  the  d^ndant,  and  the  further  sum 
of  $358.85,  paid  by  the  sold  Sanford  to  W.  H. 
Dickinson  on  or  about  March  27,  1885,  for 
this  defendant.  That  tbis  defendant  received 
no  other  or  further  sum  of  money  from  the 
said  Sanford  (than  those  above)  for  the  paid 
notes  and  mortgage.  Tbat  at  the  time  the 
snld  money  was  paid  for  this  defendant  as 
aforesaid,  this  defendant  owed  to  one  Olutrles 
W.  Sanford,  the  son  of  said  defmdant  W. 
Sanford,  a  small  sum  on  a  promissory  note 
dated  January  9,  1884,  due  In  00  days,  given 
for  $108,  with  10  per  cent.  Interest  from  ma- 
turity thereof,  wlilch  said  promissory  note 
had  Indorsed  thoreon  the  following,  to  wit: 
'Paid  hiterest  to  date  and  ?68.00  principal, 
April  19,  1884,'— a  portion  of  said  promissory 
note  being  usuiy,  but  the  exact  amoimt  there- 
of Is  unknown  to  this  defendant  That  at 
the  time  of  the  payment  of  said  money  as 
aforesaid  in  March,  1SS5,  the  said  Sanford, 
defendant,  turned  over  Jiald  note  to  the  afore- 
said N.  H.  Bell,  who  still  holds  the  same,  but 
as  to  whether  the  said  Sanford  considers  he 
had  paid  or  released  the  said  note  is  to  tills 
defendant  unknown;  but,  if  the  said  Sanford 
did  pay  the  said  note,  the  total  amount  of 
consideration  received  by  this  defendant  for 
the  said  note  and  mortgage  to  said  Sanford 
given  do^  not  exceed  at  the  most  the  sum  of 
$1,100  and  interest  at  10  per  cent  per  annum 
on  $100  f.om  April  19, 1881,  to  the  di.te  of  sa  d 
note  and  mortgage,  JauuiuT  1,  1885,  or  k'ss 
thim  $1,107.50  In  all.  That  this  de'endant  has 
received  no  other  or  further  con^deratlon 
for  the  said  notes  and  mortgage  than  as 
stated."  Sanford,  for  reply,  denies  every  al- 
legation In  said  Mmiford'a  auswer  contained. 
At  the  trial  the  court  l^low  found  the  iaanes 
In  Sanford's  favor,  and  gave  him  a  first  lien 
on  the  mortgaged  property,  and  alaD,*a8  be- 
tween Munford  and  DIchlMon,  In  fbvor  <tf 


the  latter.  A  decree  was  rendered  foreclo^g 
all  the  mortgages.  Mimford  appeals  from 
the  findings  and  decree  entered  In  favor  of 
Sanford. 

The  first  contratlon  of  appellant  Is  that  the 
contract  entered  into  between  Mimford  and 
Sanford  Is  usurious  upon  its  faoe.  The  mort- 
gage was  given  to  secure  a  prindpal  note  for 
$1,186.85,  bearing  date  Janua  ry  1,  1-85,  due 
10  years  from  date,  with  10  per  cent.  Interest 
after  maturity  thereof,  and  9  interest  coupon 
notes,  each  for  the  sum  of  $118.08;  one  due 
and  payable  on  the  1st  day  of  January,  1S8C, 
and  one  maturing  on  the  Ist  day  of  January 
of  each  year  thereof,  each  Iwaring  Interest  at 
the  rate  of  10  per  centum  from  mattuity. 
There  was  also  another  note  for  $118.t;S,  due 
January  1,  1886,  drawing  10  per  cent  in- 
terest from  date  until  [Uild.  This  lost  note 
was  given  for  the  first  year's  interest  It 
will  be  noticed  that  the  interest  coupons  were 
so  drawn  as  to  require  tiie  borrower  to  pay 
Interest  annually  in  advance.  It  Is  urged 
that  tills  makes  the  contract  usurious,  since 
the  Interest  stipulated  for  is  the  mn-rtmnTn 
rate  allowed  by  law.  Section  1,  c.  44.  Oomp. 
St.,  declares  ttiat  "any  rate  of  Interest  which 
may  be  agreed  upon,  not  exceeding  ten  dollars 
per  year  upon  one  hundred  dollars,  shall  be 
valid  upon  any  loan  or  forbearance  of  money, 
goods,  or  things  in  action,  wlii(di  rate  of  Inter- 
est so  agreed  iQHm  may  be  taken  yearly,  or 
for  any  shorter  period,  or  In  advance,  If  so 
expressly  agreed."  The  construction  placed 
u[>on  the  above  provision  by  counsel  for  appel- 
lant Is  tbat  when  the  loan  is  for  a  longi>r 
period  than  a  year  at  tho  highest  rate,  the 
interest  may  be  taken  annually,  but  not 
advance;  in  other  words,  interest  can  be 
lawfully  taken  In  advance  only  when  the  con- 
tract is  to  be  performed  witliin  a  year.  We 
do  not  jield  assent  to  such  Int^retatlon. 
The  words  used  by  the  legi^tore  have  no 
such  meaning.  The  statute  provides  tbnt 
when  It  is  so  agreed  Interest  "may  be  taken 
yearly,  or  for  a  shorter  period,  or  in  ad- 
vance." The  right  to  stipulate  that  the  bor- 
rower shall  pay  Interest  In  advance  does  not 
depend  upon  the  time  the  losn  runs.  To  bold 
that  it  does  would  be  Interpolating  words  in- 
to the  statute.  The  agreement  In  tliis  case  to 
pay  interest  annually  in  advance  does  not 
taint  the  transaction  with  usury.  Leonard  t. 
Cox,  10  Neb.  511,  7  N.  W.  Rep.  280;  MctJUl 
V.  Ware,  4  Scam.  21;  Qoodrich  v.  Beynt^ls,  31 
lU.  490;  MltcheU  v.  Lyman,  77  111.  525;  Hoyt  v. 
Institution  for  Savings,  110  ZIL  390;  Telfoid  r. 
Gai-rels,  (EL  Sup.)  24  N.  B.  Rep.  57.t;  Mai:hat- 
I  tan  Co.  V.  Oi^od,  15  Johns.  162.  It  is  the  f  e^ 
tliHl  law  of  this  state,  when  a  ruty  loans  mon- 
ey at  the  highest  legal  rate,  and  coupon  notes 
are  taken  for  the  interest,  which  stipulate  that 
interest  shall  be  allowed  thereon  after  ma- 
turity at  the  maximum  rate,  that  the  con- 
tract is  not  thereby  rendered  usurious,  but 
that  no  interest  will  be  allowed  on  such  cxm- 
pons.  Hager  v.  Blake,  16  Neb.  12,  19  N.  W. 
Kep.  T80;  Uatbewa  t.  Toogood,  23  Neb.  OS<L 
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37  X.  W.  Rpp.  360.  and  25  Neb.  M.  41  N.  W. 
Uep.  130;  Rltdiardsoa  t.  Campbell,  27  Neb. 

43  N.  W.  Rep.  400.  We  agree  with  appel- 
lee Out  Uw  anawer  do«B  not  aUesc  mB'clest 
facta  to  eonstltnte  the  defeUK  of  inary.  To 
make  a  omtract  uautlouB  there  must  be  an 
agreement  between  tiie  borrower  and  lender 
by  which  the  latter  reoriveB  or  rcserres  a 
greater  rate  of  Interest  than  the  law  bUowb. 
niere  mnst  be  an  Intent  on  the  part  of  the 
L>orrow«r  to  gtve  and  of  tho  lender  to  rec^e 
interest  In  excess  of  the  lcg»l  limit.  Leonard 
V.  Cox,  10  Neb.  541,  7  N.  W.  Rep.  289;  Secu- 
rity Oo.  T.  Sandford,  16  Neb.  689.  21  N.  W. 
Rep.  394^  Testing  the  nnswer  by  the  a^OTe 
nle.  the  pleading  Is  clenrly  Inanfflcient  The 
facta  allseed  tiieretn  do  not  show  tliat  the 
voutmct  waa  nsorlous,  nor  con  It  be  Inferred 
from  the  facts  stated  that  there  was  an  In- 
Irat  to  evade  the  law  on  the  subject  of  nsnry. 
It  fails  to  aver  the  rate  of  interest  agreed  up- 
UL  Tme.  the  answer  sets  up  the  amount  of 
mon^  received  by  Mnnford  on  the  loan,  but 
U  does  not  state  that  the  difTerence  between 
rbe  amount  so  recdved  and  the  face  of  the 
Dote  was  IntentlonaUy  retained  by  Banford  ns 
iDterest,  nor  can  any  such  a  conclusion  be 
properly  drawn  from  the  facts  alleged.  As 
H-as  said  tike  present  chief  Jwtlce  In  bis 
opinltm  In  Setnirlty  Go.  v.  Sandford,  supra: 
"llie  proof  cannot  make  a  stronger  defense 
than  the  answw  In  the  case.  It  Is  therefore 
I -s^i-ntlal  In  pleading  usury  to  state  wlUi  whom 
the  nsurlons  agreement  was  made,  its  nature, 
and  the  amount  of  usurious  Interest  agreed 
op<m  or  received.  The  court  will  not  pre- 
sume that  the  parties  tntoided  to  evade  the 
taw,  but  there  must  be  an  allegation  to  that 
pffect"  See  Agency  Co.  v.  Brohman,  83  Neb. 
400.  30  N.  W.  Rep.  271, 

The  defense  of  usury  Is  not  made  out  by 
the  evidence.  Appellant  luslsts  that  he  on^ 
borrowed  $1,000,  and  that  the  difteronce  be- 
tween that  sum  and  the  face  of  the  note  was 
reserved  at  the  time  by  O.  Vf.  Sanford,  the 
son  and  ageat  of  appellee,  as  a  bonus.  This 
the  appellee  denies.  It  Is  trndlsputcd  that  of 
the  sum  borrowed  $358.35  wen^  paid  by  ap- 
pellant's directions  to  W.  H.  Dickinson,  and 
(he  further  sum  of  $641.16  was  likewise  by 
Manford's  orders  paid  to  N.  H.  Bell,  to  apply 
no  a  note  and  mortgage  jflven  by  Munford  to 
Mis.  Rose.  Tlie  money  was  borrowed  for 
the  li^irpose  of  making  those  payments,  and 
appellant  admits  that  (1,000  of  the  money 
•Kan  so  applied.  It  is  also  conceded  that  ap- 
pellant was  indebted  to  said  O.  W.  SanCord 
tn  a  promisBo^  note  calling  for  $168  and  in- 
terest, on  wblch  had  been  paid  |68  and  In- 
tvKst  to  April  19,  1^4.  There  Is  In  the  rec- 
ord evidence  tending  to  establish  that  said  0. 
W.  Sanford  also  held  a  |30  note  against  ap- 
pellant, and  that  both  of  these  notes  were 
paid  out  of  the  loan  made  by  appellee  to 
Mimford.  a  W.  Sanford  testified  that  he 
was  paid  out  of  tlw  mon^  borrowed  $lS6.65t 
in  aatlsfaetlon  of  tiMfie  two  notes.  From  the 
«TldMioa  wa  think  tiMt  It  Is  more  than  prob- 


able that  these  two  notes  held  by  O.  "W.  San- 
ford were  usuriom.  It  is  evident  that  more 
than  the  statutory  rato  of  Interest  must  have 
been  computed  on  these  notes  to  bare 
amounted  to  $1S8.8K.  But  the  tact  that  nst:ri- 
ous  Interest  was  charged  on  those  notes  does 
not  tabit  the  transaction  between  Muntord 
and  Whitfield  Sanford  with  the  ilce  of 
usury.  The  two  tzansactlons  were  entirely 
separate  and  distinct 

Lastly  It  Is  Insisted  that  the  contract  Is 
usurious  because  the  money  was  not  paid 
over  until  some  time  after  January  1,  1885. 
the  date  of  the  note,  and  from  which  time  in- 
terest began  to  run  on  the  loan.  It  appears 
that  the  understanding  between  the  parties 
«-as  Uiat  Sanfbrd  was  to  make  the  loan  and 
famish  the  money  on  the  1st  day  of  January, 
1886.  and  by  Munford's  directions  the  papers 
were  drawn  up  and  dated  that  day.  The 
loan  -was  not  closed  at  that  time,  for  the  rea- 
son that  the  mortgages  of  W.  H.  DicUnaon 
and  Mrs.  Rose  on  the  properly  had  not  been 
released  of  record.  The  agreemaat  when  the 
loan  was  negotiated  was  tiiat  Banfcud  should 
have  the  flrst  Hen  on  the  premises.  The 
Dleklnsim  mortgage  was  not  released  tmtil 
January  12th,  <m  vrhkch  date  $338.85  was  ad- 
vanced on  the  loan.  The  Rose  mortgage  wss 
not  released  until  March  28th,  when  the  bal- 
ance of  the  aamey  was  paid  by  Sanford. 
There  Is  no  foundation  In  the  evidence  for 
the  charge  that  the  notes  and  mortgage  given 
to  Sanford  were  dated  back,  or  tiiat  the  mon- 
ey was  withheld  by  Sanford  for  the  purpose 
of  obtaining  a  higher  rate  of  Interest  than 
the  statute  permlte.  That  the  mimey  was 
not  paid  sooner  was  the  entire  teult  of  appei- 
.lant  in  not  sooner  procuring  reteases  of  prior 
Incumbrances.  The  defense  of  usury  Is  not 
established.  There  being  no  error  In  the  rec- 
ord, the  Judgment  of  the  court  below  Is  af- 
firmed. 

MAXWELL,  O.  J.,  concurs.  POST,  J.,  hav- 
ing presided  In  the  court  below,  did  not  sit 


CUBTEN  et  si.  V.  ATKINSON. 
(BapTKBe  Court  of  Nrimuka.  Jan.  17,  18^) 

iMTOXKUTINO    LiQDORS  —  OOXSTBCCTIOX    OV  Ll- 
OBNSB  BOXD  —  MOBDER  BT  BlLOON  EIbbFE»  -r 

LlABlLITT  OF  BUKKTIES. 

1.  An  undertaking  will  be  strictly  construed 
Id  f&Tor  of  sureties,  and  their  liability  will  not 
be  extended  by  construction  beyond  their  spe- 
cific agreement. 

2.  The  term  "traffic"  in  Intoxicating  drinks, 
as  used  in  section  16,  c.  60,  Comp.  St.,  will,  in 
an  action  on  a  license  bond,  be  held  to  mean 
the  sale  or  fandahlng  of  llquon  to  third  per^ 
SODS,  and  not  the  uss  thereof  by  the  saloon 
keeper. 

3.  S.,  a  saloon  keeper,  while  intoxicated  in 
his  own  saloon,  shot  and  killed  the  pialntiirs 
husband.  HM,  HbMt  the  drinking  of  the  UquM 
by  S.  was  not  a  traffic  In  intOKlcuting  liquor, 
within,  the  meaning  of  the  law,  or  such  as  will 
reader  his  soretles  liable  in  an  action  upon  Us 
bond.  ^  . 
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4.  Hie  weond  point  of  the  q^Ubni  In  thta 
aMs.  29  Neb.  612,      N.  W.  Bep.  (O,  oTemdsd. 
(SjUabu*  hj  the  Court,) 

On  rdiearin^  For  former  reports,  see  29 
Neb.  612,  46  N.  W.  Bep.  91. 

F08T,  J  1.  On  a  former  Iwarlng  of  this 
caae  it  was  beHdttiattlie  court  aid  notaoanire 
judidtetlon  to  review  flie  judgment  below  for 
tlio  reason  that  Ihe  defendantB  therein  were 
npt  all  made  parties  to  the  proceedins  In  er- 
ror. See  Onrfeen  AtJdnsoii,  29  Neb.  612,  46 
N.  W.  Rep.  8t  By  reference  to  the  record 
in  the  case  we  observe  that  the  petition  In  er- 
ror was  filed  In  thla  court  on  the  28th  day  of 
Jmie.  1888;  On  Uie  80th  day  of  August  fol- 
lowing tii0  ^atntlEb  In  otor's  brief  was 
served  npon  the  attorney  for  the  defendant 
In  error.  On  the  lOtti  day  of  Septembw,  1889, 
defendant  in  error  filed  herein  a  paper  enti- 
tled "An  answer  to  the  petition  in  error." 
On  the  81st  day  of  October,  1889,  defendant 
In  error  filed  a  bri^  npon  the  merits  of  Uio 
caae,  and  on  the  same  day  It  was  argued  and 
submitted  npon  Its  merits.  If  tiie  answer 
to  the  petition  In  error  presents  an  Issue  of 
law.  It  was  never  ealled  to  tiie  attentt<»t  of 
the  oourt  otherwise  than  by  the  submlsflton 
of  tiw  ease  npon  its  merits.  It  Is  also  daimed 
by  oomud,  and  undiluted  by  the  record, 
That  tiiey  had  no  notice  whatever  of  the  an^ 
swer  aforesaid  previous  to  the  filing  of  the 
opinion  hwdn  at  the  January,  1800,  term. 
It  may  be  conceded  here  that  hod  objection 
been  made  at  the  proper  time,  on  the  ground 
tiist  the  parties  to  tiie  Judgment  had  not  all 
been  Joined  as  plaintiffs  or  defendants  In  w- 
ror,  swdt  omission  would  have  been  held  fatal 
to  tiie  proseouUon  of  tiie  petition  tn  error. 
A  rehearing  was  subsequently  allowed  upon 
motion  of  plalntiflEs  In  error.  Since  then  the 
Identical  question  has  been  carefully  consid- 
ered tn  the  cose  of  Gonsaul  t.  Sheldon,  (Ni*b.) 
62  N.  W.  Kep.  U04,  and  the  ooncluslon 
reached  that  where  parties  to  a  pruCfcdlng 
In  vnot  submit  the  ocmtroveray  upcm  Its  mrr- 
its  they  will  be  held  to  hare  wia\'ea  the  ob- 
jection that  there  Is  a  detect  of  parties.  We 
regard  that  case  as  declcdre  of  the  quesUiui 
now  undw  consideratioiL  lliere  Is,  however, 
a.  more  substantial  objection  to  the  proposi- 
tion fbr  wUoh  defendant  hi  error  contends. 
A  cartful  ezamlnaticni  of  the  so-called  an- 
swer satisfies  us  that  It  was  not  Intended  as 
an  objection  to  the  proceeding  on  the  ground 
of  a  defect  of  parties,  but  rather  npon  the 
gi-ound  that  the  idalntUTs  In  error,  sureties  np- 
on the  bond,  were  concluded  by  the  Judgment 
against  their  principal.  We  copy  the  plead- 
ing at  length  as  follows:  **And  now  comes 
tiie  defendant  tn  error,  and  for  answer  to  tiie 
petition  In  error  of  said  plalntMb  says  that 
said  plalntUb  ought  not  to  have  their  said 
action  thereof  against  her  because  they,  said 
plaintiffs,  were  the  sureties  upon  the  license 
bond  of  one  Patrick  H.  Shlel.  and  said  Shiel 
Is  not  Joined  with  snld  plaintiffs  in  prosccut 
Ing  thla  petition  In  error.  Defendant  furtiisr 


says  tiiat  said  bmid  was  and  is  an  obHgaUoa 
on  the  part  of  said  piw«»ti**"  in  error  to  be- 
come reqwuslble  tor  tiie  result  of  litigation 
against  tiie  said  Shiel,  to  wit  an  olMgatiOD 
to  pay  and  become  responsible  for  all  dam- 
ages adjudged  against  said  SbltA  onder  the 
provisions  of  diapter  60,  St  N^;  and  de- 
fendant avers  that,  said  Silei  having  without 
fraud  or  collusion  with  defendant  acquiesced 
in  and  submitted  tn  said  Judgment  against 
him,  said  plalntiffis  have  no  standing  to  main- 
tain their  said  action  and  petition  in  error 
against  hw,  but  tiiat  said  Judgment  Is  ooncln- 
slve  against  ssld  plaintiffs,  snd  fli^  ought 
not  to  be  heard  to  question  said  Judgment  in 
any  manner  or  form  whatever.  The  defend- 
ant, for  furtiier  anawsr  and  Aetenae,  avers 
that  the  several  matters  and  things  speclfleO 
in  plaintiffs*  petitton  in  error  do  not  consti- 
tute error  to  the  prejudice  of  the  said  platn- 
tUb  or  tiielr  legal  rights  as  sureties  upon 
said  bond  afto-  Judgment  thereon  against 
their  principal,  said  Patrldc  H.  ShleL  Where- 
fore defendant  prays  that  said  Judgment  may 
be  affirmed,  and  that  she  may  have  and  re- 
cover ber  costs  facr^  ezp«ided."  Had  ttie 
pleader  omitted  all  after  the  first  sent«ioe 
It  is  poariUe  that  the  ideadbigs  might  have 
been  construed  as  an  objection  In  the  nature 
of  a  demurrer  cm  tiie  ground  of  a  defect  of 
IKUrties;  but,  ooostndng  all  the  several  parts 
thereof  together,  it  Is  obvious  tiiat  the  objec- 
tion is  not  on  aooonnt  of  tiie  on^sslon  of  Shlel 
ns  a  party,  but  rather  to  the  right  of  plaln- 
tiflta  tn  error  to  maintain  ttie  aotitm;  In  other 
words.  It  Involves  the  merits  of  the  controvert 
sy  Instead  of  the  question  of  parties.  Had 
defendant  In  oror  sought  to  avail  herself 
of  the  fiillnre  to  make  Shlel  a  party  to  the 
petition  In  error,  she  should  have  called  the 
attention  of  tiie  court  to  the  omission  beforr.^ 
BubmlBKlmi  of  the  case  on  Its  merits. 

2.  We  come  now  to  a  cmslderaticm  of  the 
-controversy  upon  its  merlta  Several  propor- 
tions are  discussed  by  oounsel,  but  tiiey  an* 
mainly  subsidiary  to  the  one  controlling 
question,  vis.  does  the  petttim  below  state 
a  cause  of  action  against  the  idalntlffs  in 
error?  It  is' In  substance  alleged  tfaereiu  Uiat 
Shld  was  a  llooised  saloon  keeper,  and  had 
gfYea  bond  as  reqtdred  by  law.  witii  plnlnUm 
In  error  as  sureties;  that  during  the  timv  fbr 
which  he  was  Uomsed  to  sell  liquors  said 
Shlel  dronk  liquor  to  excess,  and  finally,  dur- 
ing a  fit  <tf  intoxication  In  bis  saloon,  shot 
and  killed  the  plaintiff's  husband.  By  refer- 
ence to  section  6^  e.  Oomp.  St,  It  will  be 
observed  that  every  licensed  saloon  keeper  Is 
required-  to  give  a  bond,  with  at  least  two 
sufficient  sureties,  conditioned  that  he  will 
not  violate  any  of  tiie  provisions  of  the  act 
and  will  pay  all  damages,  fines,  penalties, 
and  forfeitures  which  may  be  adjudged 
against  him  under  the  provisions  of  the  act, 
and  that  said  bond  may  be  sued  on  for  the 
use  of  any  person  who  may  be  injured  by 
the  selling  or  giving  away  of  Intoxloatlng 
liquor  by  the  person  Uoenaed.  By  section  1& 
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It  iB  provided  that  "the  paam  eo  Ucoised 
Bball  pay  all  damages  that  the  commuiUty  or 
IndlTtdaala  may  sustain  In  consequence  of 
mdi  traffic,  he  shall  support  all  paupers,  wid- 
ows, and  orphans,  and  the  expense  of  all 
cirll  and  criminal  prosecattons  growing  out 
«t  or  Justly  attributable  to,  his  traffic  in  In- 
toxicating drinks;  said  damage  to  be  re- 
^rered  In  any  court  of  competent  Juris- 
diction, In  an  action  on  the  bond  required  In 
section  6  of  the  act,"  eta  By  section  16  It  la 
provided  aa  fbllows:  Hi  shall  be  lawful  for 
WOT  married  woman,  or  any  other  person  at 
ber  request  to  institute  and  maintain  in  her 
own  name  a  suit  on  any  such  bond  Cor  all 
dimagea  sustained  by  herself  and  children 
on  account  of  such  traffic,  and  the  money, 
when  collected,  shall  be  paid  over  for  the  use 
of  herself  and  chUdrm."  By  section  17  it  Is 
provided.  In  substance,  that,  when  any  one 
has  become  a  public  charge  by  reason  of  the 
sdling  or  giving  to  him  of  Intoxicating  liquors, 
the  city  or  county  interested  may  recover  in 
an  action  on  the  bond  of  the  saloon  keeper 
^ty  of  selling  or  giving  liquor  to  such 
person.  By  section  18  It  is  provided  as 
follows:  "On  the  trial  of  an^  suit  tmder  the 
provisions  liereof,  the  cause  or  foundation  of 
which  shall  be  the  ncbt  d<me  or  injuries  in- 
flicted by  a  person  under  tiie  Influence  of 
flquor,  it  shall  only  be  necessary,  to  aurtain 
the  action,  to  prove  that  the  def eudAOt  or  d» 
fendanta  sold  or  gave  Uqnor  to  the  person  so 
Intoxicated,  or  under  the  Infioenoe  of  liquor, 
whose  acta  or  injuries  are  complained  of, 
on  tiiat  day,  or  abont  that  time,  whea  said 
acts  wtm  committed  or  said  injuries  reo.lved; 
and  lu  an  action  tor  damages  broui^t  by  a 
married  woman,  or  other  person  whose  sup- 
port legally  devolves  upon  a  person  disquali- 
fied by  Intemperance  from  earning  the  sam^, 
It  ^lall  only  be  necessary  to  prove  that  the 
defendant  has  given  or  sold  Intoxicating 
drinks  to  soch  person  during  the  period  of 
such  disqiuillflcatlon."  The  contention  of  the 
defendant  In  error  Is  tiiat  tlie  term  "traffic," 
as  uaed  in  sections  16  and  16,  should  be  oon- 
ftraed  to  mean  calling,  occupation,  or  em- 
ployment, and  that  the  Injury  for  which  she 
anea  Is  Ow  naul^  ffireot  or  mnote^  of  sooh 
oocupatlOB  or  employment  The  poUcy  of 
HiiB  oonrt  has  been  to  give  to  the  dvll  dam- 
age feature  of  our  liquor  law  tiie  most  liber- 
al ooostmotitHi  posdble  In  fikvor  of  Innocent 
sufferers  from  tlie  effect  of  the  liquor  traffic. 
For  Instance,  in  McCOay  t.  Wo/iall,  18  Neb. 
41.  24  N.  W.  Bep.  429,  it  was  hekl  that  the 
injured  parly  la  not  limited  to  audi  dant- 
ages  as  are  the  natural  and  proximate  re- 
sult of  tlte  fomlahlns  of  tba  liquor,  bat  that 
a  wvonaa  may  recover  from  a  saloon  keeper 
fw  Injiutes  infficted  upon  her  s<m  by  a  third 
party  tn  consequence  of  liquor  famished  the 
latter.  In  Wardell  v.  McConneQ.  23  Neb. 
122,  36  N.  W.  Bep.  278.  It  waa  held  that  the 
UabUi^  of  the  surety  does  not  terminate 
with  the  btmd,  but,  where  the  principal  fur- 
UqnOT  to  one  who  is  thereby  disquali- 


fied to  earn  a  support  for  his  family,  the 
liability  of  the  surety  continues  thoughout 
such  period  of  disqualffication.  And  in  Buck- 
master  V.  McESroy,  20  Neb.  557,  31  N.  W. 
Bep.  76,  it  was  held  that  one  who  had  suf- 
fered injury  hi  consequence  of  his  own  vol- 
untary  Intoxication  may  recover  on  the  bond 
of  the  saloon  keeper  from  w^unn  the  liquor 
was  procured. 

We  are  not  disposed  to  recede  from  th« 
position  taken  in  previous  dedaions,  notwith 
standing  the  last-named  case  has  been  the 
subject  of  no  Utde  (sitidsm.  particularly  by 
Mr.  Black  in  his  recent  work  on  Intoxicating 
Liquors,  291;  but  to  further  extend  tiie  lia- 
bility of  the  saloon  keeper  would  be  a  pal- 
pable misconstruction  of  the  liquor  law,  and 
an  unmistakable  encroachment  upon  the  pow- 
ers of  the  legislature.  By  a  closer  examlna- 
tton  of  section  16,  which  Is  r^ed  upon  as 
authority  for  the  action,  we  notice  that  the 
saloon  keeper  Is  required  to  pay  all  damages 
Uiat  the  oommunlty  or  Individuals  may  suf- 
fer in  consequence  of  such  traffic;  evidently 
'referring  to  the  selling  or  giving  away  of 
liquors  as  provided  In  the  preceding  sections. 
The  word  "traffic"  is  d^lned  by  Bouvler 
Uras:  "Oommeroe,  trade,  sale  or  exchange 
or  merohandlae,  MUs,  money,  and  the  like." 
Webster  d^nes  it  thns:  "Commerce,  ^tber 
by  barter  or  by  buying  and  selling;  trade. 
This  word,  like  trade,  comprehends  every 
species  of  dealing  in  the  exohange  or  passing 
of  goods  or  merchandise  from  hand  to  hand 
for  an  equivalent,  unless  the  retaining  may 
be  expected.  It  dgnlfles  appropriately  fcHV 
elgn  trade,  but  Is  not  limited  to  that."  We 
find  the  definition  in  the  Caitnry  Dictltnuur 
rtibstantially  the  same  as  the  last  above. 
One  of  the  most  familiar  rules  of  coos  traction 
la  that  words  are  to  be  taken  in  their 
ordinary  grammatical  sense  unless  sodi  a 
construction  would  be  obviously  repugnant  to 
the  framers  of  the  instrument,  or  would  lead 
to  some  otiier  Inotxivenience  or  absurdity. 
Sedg.  St  Const  Law,  (2d  Ed.)  220.  Hie 
above  rule  is  especially  applicable  to  actions 
against  sureties  whose  liability  will  never 
be  held  to  extend  beyond  tlie  predse  term 
of  their  contract.  Ludlow  t.  Simond,  2 
Caines,  Oas.  1;  Walsh  v.  Bailie,  10  J<duB. 
180;  Lanuse  v.  Barker,  Id.  312;  Penoyer  v. 
Watson,  10  Johns.  100;  Tonlaon  t.  Oramer, 
5  N.  J.  Law,  408;  Gates  v.  McKee,  13  N.  T. 
232;  Ward  v.  Stahl.  81  N.  T.  406;  Asso?lntlon 
V.  ConkUng,  90  N.  T.  116;  State  v.  Mcdary,  17 
Ohio,  554.  The  argument  of  the  defendant  In 
error,  that  the  word  "traffic"  abonld  be  con- 
strued to  mean  the  calling  or  occupation  of 
the  saloon  keeper,  appears  on  first  Imprefr 
sion  to  be  quite  plausible,  but  a  more  careful 
examination  of  the  question  has  convinced 
us  that  it  Is  not  sound.  The  plalntltb  in  er- 
TOT  by  the  conditions  In  their  bond  undortook 
to  answer  for  all  damage  which  the  commu- 
nity or  individuals  might  suffer  by  reason  of 
the  traffic  of  their  principal  In  Intoxicating 
liquors.  They  are  presumed  to  have  bad  la 
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Tlew  all  flie  tUunage  Incident  to  the  sale  or 

fumishinf  of  liquor  to  third  persons,  but  they 
bod  a  right  to  interpret  and  rely  upon  the 
language  of  the  statute  according  to  its  ordi- 
uaiy  and  grammatical  sense.  They  did  not 
undertake  that  Shiel  would  not  drink  Uqaor, 
and  the  use  thereof  by  him  was  In  no  sense 
a  breach  of  conditions  of  the  bond.  And,  U 
they  must  respond  in  this  case,  why  should 
their  liability  be  limited  to  acta  done  by  their 
principal  while  intoxicated?  And  why  are 
tbey  not  liable  for  every  assault  and  battery 
committed  by  Mm,  at  least  upon  tne  premises 
occupied  as  a  saloon?  We  liaTe  found  no 
case  directly  in  point,  yet  authorities  are  not 
wanting  which  sustain  the  posiaon  of  the 
plaintiffs  in  error.  In  Lueken  t.  People,  3  111. 
App.  875,  which  was  an  action  upon  a  saloon 
keeper's  bond,  the  bartender  of  L.,  the  sa- 
loon keeper,  sold  liquor  to  B.,  whereby  the 
latter  became  Intoxicated,  and  became  en- 
gaged in  an  altercation  with  the  bartender, 
who  tliPBW  a  ^ass  tumbler  at  B.,  but  n^BSwi 
him,  and  struck  the  plalutiif,  a  bystander. 
It  was  held  that  he  could  not  recover.  The 
obllgatim  which  those  plaintiffs  assumed  was 
to  Answer  for  damages  incident  to  the  traffic 
in  intoxicating  liquor  by  th^r  principal;  that 
Is,  tlie  selling  or  furnishing  of  liquor  to  othei'S, 
and  not  the  use  thereof  himself.  It  follows 
thnt  the  Judgment  against  the  plaintiffs  Id 
frrnr  Is  wroug,  and  shotfld  be  XBreiscd.  The 
of-her  Judges  concur. 


LEIGH  T.  OMAHA  ST.  HT.  CO. 
(Supreme  Court  of  Nd>raska.  Jan.  17,  1893.) 

IKJUKT  TO  tiMPl,0TE — DEFECTIVE  APPLIANCES— 
QcRSTrOS  FOR  JcliT, 

1.  It  is  the  doty  of  a  master  to  furnish  his 
servant  with  such  appliances  for  hit*  work  as 
rre  suitable  and  maj  be  used  with  safety,  and, 
if  the  servant  is  injured  by  reaaoo  of  defective 
appliances  furnished  by  his  master,  the  latter 
will  T>e  liable  for  damages,  unless  he  can  show 
that  he  has  used  due  care  in  the  selection  of  the 
same. 

2.  The  driver  of  a  street  car  propelleil  Ijy 
bcnves  was  given  a  span  ot  horses  to  propel  the 
car,  one  of  which  was  a  brtmcho,  and  would 
kick  when  struck,  which  fact  was  known  to 
the  master,  but  of  which  the  driver  was  not 
aware,  and  was  not  informed  b^  the  maRter. 
The  car  was  under  the  care  of  a  conductor, 
who  permitted  the  same  to  be  overcrowded, 
every  available  foot  of  space  both  in  the  car 
and  on  the  platform  being  filled.  On  attempt- 
ins  to  start  the  car  the  broncho  refused  to  pull, 
whereupon  the  driver  slapped  it  with  the  Imee, 
when  It  kicked  him  in  the  abdomen,  causing 
death  in  a  few  hours.  Hdd,  that  there  was 
sufficient  testimony  to  submit  the  qoestiona  of 
fact  to  a  Jury. 

(SyUabus  by  the  Court.) 

Brror  to  district  court,  Douglas  county ; 
Irvine,  Judge. 

Action  by  Llllle  Ldgh,  administratrix  of 
the  eetate  of  Elmer  Lel|^,  against  the  Omaha 
Street  Hallway  Company,  to  recover  for  the 
death  of  the  intestate.  There  was  a  judg- 
ment of  nonsuit,  and  plaintiff  brings  error. 
Serened. 


Cowtn  &  McHugh,  for  plaintiff  In  error. 
John  L.  Webster  and  Breckemidge,  Brecken* 
ridge  &  Crofoot,  for  defendant  In  error. 

MAXWELL,  C.  J.  This  Is  an  action  to  re- 
cover for  the  death  of  Elmer  Leigh,  the  bus- 
band  of  the  plahitlff.  The  testimony  teud^ 
to  show  that  on  the  5th  of  September,  18S9, 
the  county  fair  of  Douglas  coxmty  was  in 
progress  ot  North  Omaha;  that  one  of  the 
meanii  of  transportation  to  the  fair  grounds 
was  by  way  of  the  cable  cars  running  north 
on  Twentieth  street  to  Lake  street;  that 
from  that  point  to  the  fair  grounds  the  de- 
fendant operated  a  stub  Uue  of  road  with 
street  cara  dmwn  by  horses,  the  passengers 
being  transferred  to  the  horse  cars  from  the 
cable;  that  Elmer  Leigh  was  driver  of  one  of 
the  cars  on  the  stub  l.as;  that  be  had  been 
in  the  employ  of  the  company  about  three 
weeks;  that  one  of  the  horses  he  was  fur- 
nished with  was  a  broncho,  which  the  com- 
pany had  owned  for  some  four  years; 
that  this  animal  was  gentle  In  the  l  am, 
Tliut  when  hitched  up  and  struck  with  a 
line  or  whip  would  kick;  that  Leigh  had 
never  driven  the  horse  until  that  day,  and, 
so  far  as  appears,  did  not  know  of  the 
horse's  pecuUarlries  or  fallings.  There  Is  tes- 
timony tending  to  show  that  tiiis  fault  was 
known  to  the  company.  The  testimony  also 
tends  to  show  that  on  the  day  named  there 
was  a  conductor  on  the  car  to  collect  fares, 
nnd  that  tho  cnr  was  crowded,  so  that  every 
aralLible  inch  of  space  within  the  car  and  on 
the  pliilforins  was  occupied  by  passengers; 
that  the  cav  stopped  on  the  comer  of  Twen- 
tieth !tiid  Spencer  streets,  to  take  on  another 
passcnf>cr,  when  the  conductor  gave  the  sig- 
nal to  start.  This  Leigh  attempted  to  do. 
ho),  the  broncho  refused  to  pull,  whereupon 
he  slipped  it  with  the  lines  on  the  back. 
The  broncho  thereupon  still  refused  to  pull, 
but  crowded  against  the  other  horse,  and 
kicked  Leigh  in  the  abdomen,  of  which  soon 
afterwards  he  died.  There  Is  proof  of  the 
right  of  the  plaintiff  to  bring  the  action,  the 
loss  sustained  by  her,  and  that  Lefgh's  death 
was  caused  by  the  kick.  At  the  oouclusion 
of  the  plaintiff's  testimony  the  court,  on  mo- 
tltm  of  the  defendant,  granted  a  nonsuit,  and 
dismissed  the  aotlon.  In  Smith  v.  Railroad 
Co.,  15  Neb.  683,  19  N.  W.  Rep.  638,  Judge 
Reese  very  dearly  stotra  the  rule  as  follows: 
"If  the  evidence  so  Inti*oduced  tends  In  any 
degree  to  sustain  the  all^atlons  of  the  plain- 
tiff's petition,  the  action  of  the  court  in  sum- 
marily dismissing  the  action  will  be  deemed 
prejudicial  to  the  plaintiff,  and  a  new  trial 
will  be  ordered."  The  testimony  clearly 
shows  the  relation  of  the  employe  and  em- 
ployer between  Leigh  and  tlie  defwdant  This 
being  so,  It  Is  a  fiuidamental  rule  of  law  that 
the  miistcr  is  to  furnish  his  servant  with  such 
appUances  for  his  work  as  are  suitoblo,  and 
may  be  used  with  safety,  and.  If  the  servant 
is  Injm'ed  by  reason  of  defective  appliances 
placed  In  his  hands  by  the  masta  or  his 
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agenU  the  master  wlH  be  liable,  tmless  he  can 
deaiir  show  that  he  has  used  due  care  in  the 
selection  o;  the  same.  Weeina  t.  Mathles^n, 
4  Macq.  215;  F^ltham  v.  En^Innd,  L.  B.  2  Q. 
B.  33;  Warner  t.  Railroad  Co.,  39  N.  T.  468; 
Hough  V.  Railway  Co.,  100  U.  S.  213;  RaU- 
way  Co.  T.  M?Daniel8,  107  U.  S.  454-459,  2 
Sup.  Ct  Rep.  932;  RaUroad  Co.  v.  Swett,  45 
ni.  202;  Noyea  T.  Smith,  28  Vt.  59;  North 
coate  T.  Bachelder,  lU  Mass.  322;  Mannfno- 
tnrlns  Co.  t.  Ballon,  71  BL  418;  Kranz  t. 
mate,  8  111.  App.  683.  Now  here  was  an 
animal  which  would  Uok  on  bdng  straok,  and 
the  owner  knew  It,  yet  he  delivered  it  to 
Lel^  on  the  street  car,  to  drive,  wltiiout  In- 
forming him  of  the  fault  It  Is  the  duty  of 
BDch  driver  to  stand  on  the  tmat  platform, 
close  to  the  horsoi.  In  effect  a  defeetlTe, 
and  under  some  droomstanoes  dongeroos,  ap- 
pliaDce  In  the  propelling  power  of  the  car 
was  oaed.  The  flict  that  It  was  an  animal 
Instead  of  a  steam  eaigine  can  make  no  dlf- 
f«<ence.  It  was  the  dnty  of  the  defendant 
to  famish  the  deceased  with  a  safe  team,  or 
inform  him  of  Ita  bad  or  vUdona  hnUts,  M 
that  he  ootild  guard  against  them.  There  is 
some  testimony  that  the  car  was  overloaded 
tiirongb  the  tetdt  of  the  oonductor,  and  that 
was  one  of  the  oanaee  which  oontrib.ited  to 
the  death  of  the  driver.  Upon  the  whole  case 
it  te  appar«it  that  there  was  aoffldent  evi- 
dence to  submit  to  the  Jury,  and  the  court 
med  In  talcing  it  from  them.  The  judgment 
is  therefore  revereed,  and  the  cause  remand- 
ed for  fortliCT  prooeedinci.  The  othor  jndgw 


ANDREOG  V.  BRUNSEIBL  et  at 
(Sivreme  Court     Iowa.  Jan.  28,  1893^) 
Chattel  Moktoaob  —  Dxscriftiox  up  Phopbrtt 

— NOTICB  —  QCBSTIOS  roK  JUBT  —  UevIKW  OS 

Appeal. 

1.  A  description  of  property  Id  a  mortgafie 
as  *^ourteeQ  steers  one  year  old,  crop  off  left 
ear,  and  slit  in  same  ear;  four  heifers  one 
year  old,  marked  on  ear  as  above  steers,"— is 
not  sufficieat  to  impart  constmctive  notice,  io 
the  absence  of  aiiytnlng  Indicating  the  location 
or  ownership  of  the  property  at  a  particular 

2.  The  question  of  the  sufficiency  of  the  de- 
scription In  a  mortgage  to  render  it  competent 
evidence  la  for  the  court;  but,  when  the  descrip- 
tion  is  admitted,  the  Identity  of  the  property 
claimed  with  that  described  in  the  mortgage 
Is  a  qaestion  for  the  Jury. 

3.  A  claim  that  by  a  demurrer  to  the  petl- 
tioD  the  qnesHoD  of  the  sufficiency  of  the  de- 
scription was  determined  adversely  to  ilefend- 
■nu.  after  which  they  answered,  and  therein 
waived  the  objection,  cannot  be  considered  on 
appeal  when  the  abstract  does  not  show  that  a 
demnrrer  to  the  petition  waa  interposed. 

Appeal  from  district  court,  Plymouth  coun- 
ty; F.  R.  Gaynor,  Judge. 

Action  to  recover  the  value  of  mortgaged 
chattel  property.  Judgment  for  plaintiff,  and 
the  defendants  appealed. 

Ira  T.  Martin,  for  app^lnnta.  Axga,  Mo- 
DnfliA  A  BaMimanni  for  appdlea. 


GRANGER,  J.  1.  John  B^er  made  to  the 
plaintiff  a  mortgage  on  oertain  personal  prop- 
erty. He  afterwardii  sold  the  property  to 
the  defendants,  and  this  action  Is  for  the  val- 
ue thereof,  because  of  a  wrongful  oonverston. 
Ralntlff  at  the  trial  offered  in  evidence  thi^ 
mortgage,  and  an  objection  which  was  over- 
ruled presents  the  question  of  the  sufllcipucy 
of  the  description  In  the  mortgage  to  Impart 
constructiTe  notice.  The  description  Is  In 
these  words:  "Fourteen  steers  one  year  old, 
crop  off  left  ear,  and  slit  In  same  ear;  four 
helfets  one  year  old,  marked  on  ear  as  above 
steers."  It  has  long  been  the  settled  rule  of 
this  state,  In  chattel  mortgage  descriptions, 
that  they  will  be  sufficient  if  they  will  enable 
third  persons,  aided  by  tnqolries  which  the  In- 
strument Itself  indicates  and  directs,  to  iden- 
tic the  property.  This  rule  Is  announced  in 
Smith  V.  McLean,  24  Iowa,  S22,  and  It  has 
been  many  times  repeated.  Many  mortgage 
descriptions  have  been  subjected  to  the  test 
of  this  rule,  and  their  validity  thereby  deter* 
mined.  It  will  be  noticed  that  the  descrip- 
tion quoted  is  not  aided  by  any  statement  as 
to  the  location  or  ownership  of  the  property 
when  the  mortgage  waa  executed.  The  Im- 
portance of  such  statements  to  aid  what  may 
be  called  doubtful  deecriptJons  have  been  no* 
tloed  by  this  court,  and  we  will  refer  briefly 
to  some  of  them.  In  Bhutnael  v.  Siphons, 
68  Iowa,  627,  27  N.  W.  Rep.  786,  "aU  my 
stock  hogs,  being  forty,  more  or  lees,  with 
the  pigs  now  with  tiiem,"  Is  held  suffldoit 
The  balance  of  the  description  In  the  same 
mortgnge  is  hdd  Inanfilcdent,  being,  in  part: 
"One  spnn  of  oolts,  three  years  old;  on?  gray, 
one  bay."  This  is  certainly  as  definite  a  de- 
scription as  the  other,  ^cept  that  It  does  not 
appear  to  whom  they  belonged.  The  same 
may  be  said  of  the  following  in  the  same 
mortgnge:  "One  brlndle  cow  six  yean  old, 
and  one  oow  four  years  old,  with  calf  wltk 
her,  blind  In  ono  eye.  One  roan  cow  six 
years  old."  It  is  said  In  the  opinion,  speaking 
of  the  mortgage  desCTiption,  and  holding  that 
it  did  not  describe  the  property  In  soch  man- 
ner as  to  enable  third  parties,  by  Inquiring,  to 
identify  It,  that  'It  makes  no  reference  to  the 
ownership  of  the  property,  nor  does  it  refer 
to  its  location."  In  Wells  v.  Wilcox,  68  lom, 
708,  28  N.  W.  Rep.  29,  the  description  was 
general,  as  horses,  buggies,  etc,  and  the  poa- 
sesEdon  was  stated  in  the  mortgoi^r.  The 
deaoriptlon  was  held  soffldnit,  the  court  say- 
ing: "It  i^iinly  sbowB  that  the  property  waa, 
when  mortgage  was  executed,  In  the  posses- 
sion of  the  mortgagor.  In  Hardin  county."  In 
the  same  case,  speaking  of  cases  in  which  de> 
seriptlons  have  been  held  insufficient,  it  Is 
said  they  "failed  to  direct  Inquiry  for  the  Iden- 
tification of  the  property,  by  omitting  to  show 
In  whom  the  possession  of  tbe  property  was 
when  the  mortgage  was  executed,  or  gave  no 
means  of  identification,  further  than  the  bare 
statement  of  the  species  of  the  property,  or 
its  kind,  with  marica  that  would  well  apply 
to  other  property."   Ttie  marks  deeertbed  fts 
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die  mortgage  In  tbls  can  could  well  apply  to 
other  cattle  of  the  same  age  and  as  showhig 
the  fact  It  may  be  Bald  tliat  the  mortgagor 
had  many  other  cattle  with  the  same  mark, 
and  they  were  being  sold  from  time  to  time, 
and  the  mortgage  would  not  so  aid  an  inquiry 
as  to  enable  a  third  party  to  dlsttDgnish  the 
cattle  in  question  from  others.  If  the  mort- 
gage indtoated  th^  location  or  own»«hlp  at 
a  particular  time,  the  advantages  In  the  way 
of  inquiry  would  be  readily  seen.  In  Warner 
T.  Wilson,  73  Iowa,  719,  36  N.  W.  Rep.  719, 
the  cattle  were  aeparat^  described  by  color, 
age,  and  name;  and  this  court  held  the  de- 
scription Insuflident,  because  of  "no  state- 
ment as  to  the  present  or  past  ownership  of 
the  property,  nor  of  tJie  pliice  where  It  is  now 
or  hu  been  kept**  It  Is  hardly  necessary  to 
pnrnie  tiie  thought  farther.  Any  yearling 
wteen  m  helfars  with  a  crop  and  sUt  In  the 
left  ear,  no  matter  how,  when,  or  where 
made,  would  come  within  the  description  of 
this  mortgage,  and  no  matter  where  they 
were,  or  who  was  the  ownw.  We  have  held 
that  no  preemption  of  ownership  arises  from 
the  executi<Hi  of  fbe  mortgagee  Brerett  t. 
Brown,  04  Iowa,  420,  20  N.  W.  Bep.  743; 
Warner  t.  Wllstm,  siqira.  We  regard  the  de- 
scription in  the  mortgage  as  Insofflolettt 

2.  It  la  said  by  4»peUee  that  the  question 
€t  tlie  anfiSolenaj  of  the  description  Is  <me  for 
the  JuiTf  and  refnence  Is  made  to  Peterson 
T.  FoB.  67  Ibwa,  402, 25  N.  W.  Rep.  677.  The 
point  of  that  case  la  mlaacprehended.  Where 
the  deaoription  in  the  mortgage  la  anffident 
to  auQioiise  It  In  evldenoe,  the  question  of 
file  identity  of  Hie  propOTty  claimed  with  Oat 
described  hi  the  mortgage  la  a  qvesttoa  for 
the  Joiy.  Th»  qneatloA  of  llie  soffldoicy  of 
tlie  destuiptlon  in  a  mortgage,  to  render  It 
auDpatsnt  eridaio^  Is  forttie  oonrt 

8.  It  ia  urged  that  by  a  demurrer  to  the  pe- 
tition  the  question  of  the  sufficiency  of  the 
deaoriptlon  waa  determined  adyersely  to  the 
defendflCnta  after  which  they  answered,  and 
thereby  waived  the  objection.  Nether  the 
original  nor  the  amended  abstract  itfiows  that 
a  demurrer  waa  Interposed  to  the  petition, 
and  hence  we  cannot  consider  the  p<dnt 
^th  our  holding  that  llie  mortgage  ia  Invalid 
as  to  third  parUea,  it  is  not  necessary  to  eoor 
alder  ether  questtona  pres^ted.  Bereiaed. 


VALERIUS  et  al.  t.  HOCESPIERB  et  aL 
(Supreme  Court  of  Iowa.  Jan.  27,  1S&3.) 
Balk— Wabbaktt— Vevbal  xso  Wkittis. 
A  parol  warranty  of  the  Bouodness  of  a 
vtallioD,  made  at  the  time  of  its  sale,  is  not  af- 
fected by  a  written  warranty,  oeTcr  agreed  on 
between  the  parties,  handed  by  the  seller  to 
the  purchasers  iritii  other  papers,  witltont  any 
knowledge  on  thdr  part,  until  long  afterwards, 
that  any  such  written  warranty  hod  been  given. 

Appeal  from  district  court,  Chickasaw 
oonntr;  L.  O.  Hatfh,  Jndge. 
Action  on  three  notes,  and  to  foreclose  a 


mortgage  securing  the  same.  Judgment  and 
decree  for  plalntiCTs,  and  they  appeaL 

J.  H.  Powers,  for  appellants.  Spiingcr  A 
daxj,  for  appellees. 

KINNR,  J.  1.  This  action  is  brought  to  r» 
oover  Judgment  on  three  notes,'  and  the  fore- 
closure of  a  mortgage  securing  the  sam& 
The  notes  are  aigaeA  by  defendants,  Jacob 
Hockspiere  and  Fred  Hooksplere,  and  the 
mortgiige  was  executed  by  Jacob  Hocks{Aere 
and  his  wife.  The  consideration  of  the  notes 
and  mortgage  was  an  English  shire  stallion, 
which  plnlntiffa  aver  was  sold  under  a  written 
warranty  relating  only  to  hla  qualities  aa  a 
foal  getter.  Defendants  flle  separate  answers 
In  which  they  claim,  in  substance,  that  de- 
fendant Fred  HockqtieEe  alone  purdiased 
the  horse,  and  ttie  defendant  Jacob  signed 
the  notes  as  surety  only,  and  that  plaintifEs 
knew  that  fact  when  the  notes  were  execut- 
ed; that  the  oonstderation  of  said  notes,  and 
of  160  which  was  paid  plaintifEs  was  the 
sale  to  than  of  on  wngHJi  iMn  ittyiWA" 
called  "Triumph,"  tor  ttie  total  sum  of  fl,600; 
tiiat  at  and  prior  to  ttie  sale  of  aaUt  horse  to 
d^^ndant  Fred  ^ota^ne  tto  platntUT,  bj 
parol,  warranted  him  to  be  sound  in  body 
and  limb,  and  that  he  was  all  right  In  every 
respect;  that  defendant  relied  soldj  on  the 
truth  of  plalntiCTs  said  statements,  and  be- 
lieved tiiem  to  be  true,  and  so  was  induced 
to  purchase  the  iKMae;  that  at  the  time  and 
long  before  his  purchase  he  was  unsnnnd. 
diseased,  and  had  a  spavin  on  one  of  hla 
legs,  and  had  other  diseases,  and  he  was  at 
the  time^  and  ever  since  has  hem,  unfit  for 
use  as  a  stallion,  and  def aidant  has  becB 
damaged  In  ttie  mm  of  92,000;  that  defend- 
ant baa  been  damaged  9900  In  oare  and  feed 
for  said  horse,  and  in  time  expeoded  In  caring 
for  him,  and  in  paying  for  medicine  and  treat- 
moit  for  lilm;  that  there  vaa  no  nnderstand- 
Ing  or  ogreonent  betweoi  hlmsetf  and  J^aln- 
ttffs  that  there  should  be  a  written  warranty 
of  sale  of  the  horse,  nor  did  be  know  of  the 
existence  of  the  same  until  after  this  suit 
was  commenced;  that  he  has  never  accepted 
the  same,  and  now  repudiates  tt  PlalntUBi 
In  a  reply  denied  every  allegation  contained 
in  the  answers,  not  afOrmed  in  the  petlticm. 
The  court  found  there  waa  an  oral  contract  of 
warranty,  whUfli  had  been  broken,  and  gave 
plaintiffs  a  Judgment  for  9126.2B,  and  ooata 
and  attorneys'  fees  of  $12.62,  and  a  decree 
foreclosing  the  mortgage. 

2.  The  real  question  of  oontentimk  between 
these  parttea  gnnra  out  of  the  warrantr  of 
the  horse.  Plaintiffs  claim  the  warranty  waa 
In  writing  only,  snd  the  defendanta  cont«d 
that  Uiere  was  to  be,  and  was,  no  written 
warranty,  but  plaintiff  warranted  the  bone 
by  pand  to  be  sound  and  all  right  in  every 
way.  There  can  be  no  serious  oontentio«, 
under  the  focts  disclosed  In  this  record,  that 
tiie  horaa,  at  the  time  be  was  add,  waa  apav- 
Ined;  that  his  legs  were  mudi  swollen  at 
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die  time:  tliat  they  were  covered  with  much 
hair,  and  the  qwivin  was  not  apparent  to 
the  ordinary  obeerrer;  that  plaintiffs  repre- 
sented to  defendants  that  the  swelling  was 
due  to  tbe  long  passage  over  the  ocean,  the 
hone  having  been  then  recently  Imported  by 
them.  The  testimony  as  to  the  character  and 
len^h  of  duration  of  this  t^efect  we  Uiinlc, 
deariy  shows  that  plaintiffs  must  have  known 
of  its  existence  when  they  made  sale  of  the 
hone  to  defendants;  but  under  oar  view  of 
the  evidence  It  Is  not  material  whether  they 
knew  of  the  existence  of  this  spavin  at  the 
time  they  sold  the  horse  to  the  defendants. 
While  there  Is  an  irreconcilable  conflict  In 
the  evidence  touching  the  warranty,  yet,  after 
a  carefnl  oraiaideratlon  of  It  all,  we  conclude 
that  it  appean  tha±  plaintiffs  did,  by  parol, 
warrant  the  bone  as  claimed  by  defendants. 
Snch  being  the  case,  the  evldmoe  fully  sat- 
tafles  OS  there  was  a  breach  of  the  warranty. 
A  close  inspection  of  the  testimony  given  by 
the  plalntiffB  thems^Tes  shows  that  In  many 
Important  respects  It  la  contradictory  and 
unsaUsfactory.  Plaintiffs  claim  that  the  writ- 
ten warranty  was  read  to  defendants,  and 
handed  to  one  of  them  wlUi  other  pai)erB. 
Our  Inrestieatioa  leads  us  to  bellere  that 
ttils  wtlttoi  warrant  was  never  agreed  upon 
at  read  to  defendants,  and  that  it  was  by 
plaintlfb  put  in  with  other  papen  given  de- 
fendants without  th^  knowing,  until  long 
afterwards,  that  any  such  warranty  had  been 
glvai  them.  We  cannot  enter  into  a  detaUed 
discussion  of  the  evldraoe.  We  are  content 
with  the  finding  of  the  court  below,  and  iti 
lodgment  will  be  ai&rmed. 


SHOEiMAKBB  v.  AUSTIN. 
<8apreme  Court  of  Iowa.  Jan.  1883.) 

RtDSlIPTIOX  BT  JUXIOK  MORTai.GU— OWKUSHIF 
— EVIUEXCK, 

In  an  action  by  pMntiif.  as  owner  by 
BsrigBmeot  of  a  Jaoior  mortgage,  to  redeem 
fnm  the  foredosore,  la  1888,  of  a  senior  mort- 
ga^  because  site  was  not  made  a  party  there- 
to, it  appeared  that  the  an^gnment  of  tne  note 
erldennnx  the  debt  »ecnred  was  made  In  writ- 
lag  to  plnintlff,  bat  was  not  dated,  and  do  writ- 
t«i  nwainiment  of  the  miHtgase  was  ever  made. 
S.,  plolntifTs  husband,  testified  that  the  as- 
dpment  of  the  note  was  matle  In  the  fall  of 
ls83.  It  also  appeared  that  8.,  who  had  for- 
ssoly  owned  the  morteage,  accn>ted  service  of 
froceas  In  the  suit  to  iMeclose  the  senior  mort- 
cage  as  owner  of  the  junior  mortgage.  Hdd, 
that  idaiotlff  faHed  to  show  that  she  was  owner 
of  the  junior  mortgage  at  the  time  the  action 
was  bronght  to  foreclose  the  aoiior  mortpige, 
sad  could  not  redeem. 

Appeal  from  district  court,  Jaqw  ommly; 
D.  Byan,  Judge. 

Action  In  equity  to  redeem  from  a  foreclo- 
Bore  Bale  of  land  under  a  senior  mortgage. 
Pblntllt  claims  the  right  to  redeem  upon  the 
fiotrnds  that  she  was  the  owner  of  a  junior 
mortgage  at  and  ever  since  the  commence- 
ment  of  the  notion  to  foreclose  the  eenlor 
oKirtgage,  and  was  not  made  a  party  to  that 


action.  Decree  was  entered  finding  that  the 
plaintiff  was  entitled  to  redeem  subject  to  the 
defendant's  right  to  first  redeem  from  the 
plaintiff,  and  giving  defendant  60  days  to  re- 
deem from  the  plaintiff,  and,  on  his  failure, 
the  plaintiff  60  days  thereafter  to  redeem 
from  the  defaulant   Defendant  appea}s 

Meredith  &  Ogg  and  H.  B.  THndow,  for  ap- 
pellant  Alanson  OlaA,  for  appellee. 

GIVEN.  3.  1.  The  following  statement  of 
the  facts  will  be  sufficient  for  tea  understand- 
ing of  the  questions  discussed:  On  Febmary 
15. 1S82,  Geoi^  H.  Kellogg  executed  to  0.  T. 
Shoemaker  his  promissory  note  for  $247,  due 
In  one  year,  with  10  i>er  cent  Interest  Sub- 
sequently Mr.  Shoemaker  assigned  the  note 
to  Alanson  Clartc,  Esq.,  for  the  purpose  of 
collection  only.  Delia  A.  Kellogg,  being  the 
owner  of  the  land  In  question,  joined  with  her 
husband  and  said  George  H.  Kellogg  in  exe- 
cuting a  mortgage  thereon,  August  23,  1883. 
to  Alanson  Olark,  to  secure  said  promissory 
note,  which  mortgage  was  duly  recorded. 
Prior  thereto,  to  wit,  April  7.  18S2,  Mr.  and 
Mrs.  Kellogg  gave  a  mortgage  to  Lufkln  & 
Wilson  up<ni  the  same  land,  to  secure  $233.88. 
Subsequent  to  the  execution  of  these  mort- 
gages, to  wit,  April  1,  ISSS,  they  executed  a 
deed  of  trust  to  David  W.  Nonis,  to  secure 
$1,000,  due  Apm  1, 1891,  which  deed  was  duly 
recorded.  At  some  date  thereafter,  whlcb 
does  not  appear,  but  which  was  probably  ou 
or  before  May  10, 1886,  Mr.  Claxk  entered  of 
record  his  consent  that  the  trust  deed  to  Nur- 
liSt  and  a  mortgage  executed  to  Norrls  ou  the 
aame  day,  to  secure  $76,  should  be  senior  and 
paramount  to  his  mortgage.  On  May  10, 
1886,  Lufkln  &  Wilson  entered  like  oonsent 
as  to  the  trust  deed  over  their  mortgage.  Mr. 
and  Mrs.  Kellogg  »ecnted  two  subsequent 
mortgages  to  secnre  small  amounts  that  need 
not  be  further  notioed.  The  promlBaory  note 
of  Kellogg  to  fflioemaker  bean  these  Indorse- 
ments: "Pay  to  the  order  of  Alanson  Clark. 
C  T.  Shoemaker."  "Without  recourse,  pay  to 
Maggie  B.  Shoemaker.  Alanson  Clark." 
There  is  a  dispute  aa  to  when  this  last  Indoi'se- 
ment  was  placed  npon  the  note.  Mr.  ClariE 
never  made  any  assignment  of  the  mortgage 
to  the  plaintiff,  and  then  was  nothing  npon 
the  record  to  show  the  assignment  of  the 
note  to  her.  James  unison  brongbt  an  ac- 
tion to  foredose  the  mortgage  to  Lufkln  & 
WUson,  making  Alanson  Clark  a  par^  de- 
fendant Being  Informed  by  Mr.  Clark  that 
he  had  no  int^est  In  the  note  and  mortgage, 
and  that  be  had  returned  them  back  to  Mr. 
Shoemaker,  service  of  notioe  was  not  made 
upon  him,  and  no  further  proceeding  was  had 
as  against  blm.  Mr.  Shoemaker  was  made  a 
defoidant,  and  accepted  service  of  notioe  and 
"waived  time"  September  1,  1888.  No  ap- 
pearanoe  was  made  by  any  of  the  defendants, 
and  on  September  5,  1888,  a  decxee  was  en- 
tered cutting  off  the  equity  of  redemption  of 
a.  T.  Shoemak«  and  the  cOiar  robseqnent 

Digitized  by  GooqIc 


188 


NORTHWESTERN  BBPOETKE.  Tol.  54. 


(Iowa. 


Ilenholdera.  The  land  was  sold  upon  execu- 
tion under  this  decree  ti  Katherine  Wilson. 
Thereafter  the  Kello^  executed  a  quitclaim 
deed  to  O.  C.  Meridith,  who  conveyed  to  the 
defendant,  Austin,  and  procured  the  BherlfTB 
certiflcate  of  sale  to  Katherine  Wilson  to  be 
assigned  to  him.  Under  this  certificate  ani 
assignment  a  sherilTs  deed  was  executed  to 
the  defendant  November  10,  1889.  Tlic  con- 
tentions are  whether  the  pLiIntifT  was  the 
owner  of  the  note  and  mortgage  cL-vlmed  to 
have  been  assigned  to  her  by  Mr.  Clark  at  the 
time  of  the  oommencement  of  the  action  to 
foreclose  the  Lufkin  &  ^\llBon  mortgage,  and, 
if  she  was,  whether,  under  the  facts,  she  !• 
entitled  to  redeem  by  virtue  thereof. 

2.  We  first  inquire  whetlier  plalntUC  was 
the  owner  of  the  Kellogg  note  a&d  mortgage 
at  the  time  of  the  commencement  of  the  ac- 
tion to  foreclose  the  Lufkin  &  Wilson  mort- 
gage. It  is  (daimed  on  her  behalf  that  in  the 
fall  of  1883,  and  within  a  few  months  after 
the  mortgage  was  made  to  Clark,  C.  T.  Shoe- 
maker, detfhing  to  make  the  plaintiff  a  prefl^mt 
of  sold  note  and  mortgage,  had  Mr.  Clark 
make  the  written  indorsement  now  found 
thereon,  and  that  the  note  and  mortgage  was 
delivered  to  the  plaintiff,  and  that  she  has 
ever  sinoe  held  and  owned  the  same.  There 
Is  no  question  but  that  the  note  and  mortgage 
|i:isscd  out  of  the  hands  of  Mr.  Chirk  within  a 
Tlmv  months  after  the  execution  of  the  mort- 
Ki\}iQ,  but  whether  it  was  to  the  plaintiff  or  to 
Mr.  Shoemaker  is  the  subject  of  contention. 
The  burden  is  upon  plaintiff  to  establish  her 
ownership  prior  to  the  oommoioeraent  of  the 
foreclosure  action  by  a  preponderance  of  evi- 
dence. The  assignment  being  without  date, 
proves  nothing  as  to  the  time  It  was  made, 
and  does  not,  therefore,  aid  us  in  the  inquiry. 
O.  T.  Shoemaker  testifies  that  the  assignment 
was  made  by  Mr.  Clark,  at  his  instance,  in 
the  fall  of  1883,  and  within  a  few  months 
after  the  mortgage  was  given.  In  this  state- 
ment Mr.  Shoemaker  Is  without  corrobora- 
tion. Mr.  Clark  says  of  the  assignment:  "I 
have  no  recollection  of  making  the  indorse- 
ment over  to  Margaret  Shoemaker  that  Is  on 
the  note,  but  It  Is  tn  my  handwriting."  He 
also  states  that  "some  time  after  the  mort> 
gage  was  made  the  note  and  mortgage  was 
surrendered  to  C.  T.  Shoemaker."  He  no- 
where states  that  they  were  delivered  to  Mrs. 
Shoemaker,  miere  Is  certainly  no  corrobora- 
tion of  Mr.  Shoemaker  as  to  the  time  when 
the  writt^  assignment  was  made  In  the  tes- 
timony of  Mr.  Clark,  and  they  are  the  only 
witnesses  for  plaintiff  on  that  subject  It 
does  not  appear  that  the  platntiff  ever  re- 
ceived any  of  the  payments  made  apon  this 
note,  or  transacted  any  of  the  business  in  con- 
nection therewith.  It  appears  to  have  been 
done  by  her  husband,  who  claims  to  have 
transacted  It  for  and  by  the  authority  of  the 
plaintiff;  yet  the  fact  ts  entitled  to  considera- 
tion. Another  fact  appears  to  us  to  be  enti- 
tled to  weight  Mr.  Claik  testifies  that  he 
was  tta  Kttomej  A>r  Ur.  SOiMinakw  In  the 


collection  of  some  matters,  and,  ajMmg  others, 
the  Kellogg  claim.  He  also  says,  "I  have  nev- 
er been  employed  for  Mrs.  Shoemaker,  except 
In  this  case,"  and  that  Mr.  Shoemaker  brought 
him  the  note  and  mortgage  upon  the  day,  or 
the  day  preceding,  the  oommencement  of  this 
action.  Mr.  Shoemaker  testifies  that  he  eio* 
ployed  Mr.  Clark  to  bring  the  action  at  the 
request  of  the  plaintiff.  It  will  be  observed 
that  Mr.  Clark  was  not  the  attorney  of  the 
plaintiff  until  shortly  before  the  bringing  of 
this  notion,  hence  at  no  time  preceding  had 
he  any  authority  to  act  for  the  pl^ilntiff  in  re- 
spect of  this  cl.-i1m.  We  have  seen  that  on  or 
soon  after  April  1, 1886,  the  date  of  the  Xorrls 
trust  deed,  Mr.  Claiic  consented  of  record 
that  said  deed  should  be  senior  and  prior  to 
the  mortgage  standing  in  his  name.  There  la 
no  pretense  that  Mr.  Clark  haJ  authority  from 
the  plaintiff  to  enter  tliat  consent,  and  yet  It  is 
certainly  fair  to  presume  that  he  did  not  en- 
ter It  without  authority  from  the  party  In 
'  interest  It  does  not  appear  clearly  whether 
!  the  relation  of  attorney  and  client  betwem 
Mr.  Clark  and  Mr.  Shoemaker  still  conthiued, 
but  in  view  of  ids  first  employment  |^  conneo- 
tl<m  with  the  Kellogg  claim,  the  fact  that  the 
note  and  mortgage  was  surrendered  without 
an  assignment  of  the  mortgage  on  the  record 
or  otherwise,  and  the  subsequent  entry  of  this 
consent  and  the  fact  that  at  all  times  Mr. 
Shoemaker  tnoisaoted  the  bnidness  In  con- 
nection with  the  note  and  mortgage,  even  to 
returning  them  to  daib  for  the  bringing  of 
tills  action,  we  conclude  that  Clark  remained 
I  the  attorney  <tf  Mr.  Shoemaker  for  all  the 
i  purposes  of  this  claim,  and  by  that  authority 
entered  the  consent  of  record.  Mr.  McElroy, 
who  procured  Mr.  Shoemaker's  acceptance  of 
service  In  the  foreclosure  action,  having  been 
Informed  by  Mr.  Clark  that  he  had  no  Inter- 
est In  the  mortgage  or  In  the  notes  secured 
!  thereby,  and  that  they  were  owned  by  C.  T. 
'  Shoemaker,  so  told  Kir.  Shoemaker,  and  in 
response,  "according  to  my  best  recollecUon, 
I  he  stated  to  me  that  he  did  own  the  note  and 
mortgage,  just  as  Mr.  Clark  had  infonued  me. 
He  then  accepted  ^  ervlce  of  the  notice  In  writ- 
ing, and  made  some  inquiry  as  to  his  prospect 
of  collecting  his  note."  Gieorge  H.  Kellogg 
testifies  that  there  was  no  assignment  on  the 
note  at  the  time  he  made  the  $20  payment 
In  this  he  is  mistaken,  for  the  assignment  to 
Claiic  was  tmquesttonablj  upon  it,  and,  betn^ 
mistaken  as  to  the  one,  we  think  his  state- 
ment as  to  the  other  Is  entitled  to  but  Uttle 
I  weight  Without  further  comment  upon  the 
1  testimony,  we  say  that  we  are  cleariy  of  the 
I  opinion  that  the  plalntlfl  has  failed  to  estab- 
lish by  a  pr^wnderance  of  the  evidence  that 
I  she  was  the  owner  of  the  Kellogg  note  and 
I  mortgage  at  the  time  the  action  was  brou^t 
to  foreclose  the  Lufkin  &  Wilson  mortgage. 
The  weight  of  the  testimony  is  In  favor  of  the 
conclusion  that  0.  T.  Shoemaker  was  the  own^ 
er  of  said  note  ond  mortgage  at  the  time  he 
accepted  service  of  notice  in  nid  action,  and 
therefore  all  tights  of  redemption  thononder 
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are  cut  off  bj  tiie  decree  In  tbat  action.  This 
b^ne  our  eonclualDn,  the  Judgment  ai^  de- 
cree of  the  district  court  are  i-ererscd,  and 
the  case  will  be  reumuded  for  a  decree  In 
eonformlty  vlUi  this  opUilon. 


STEPHENS  T.  CAPITAL  IXS.  CO. 

(Supreme  Court  of  Iowa.  Jan.  25,  18a3.) 

bs(;iLL.NC8  Policy— WuES  Lmuilitt  Attachbs- 
Retaimso  Phemium  Notes. 

1.  A  policy  Usaed  by  aa  insoraace  com- 
paay  on  the  btiildiucs  auil  stock  of  a  farmer, 
wbich  Tapes  from  the  application  made  by  the 
»"ured,  ID  that  It  iasures  ouly  part  of  the 
PJ*»PMty  aipiinst  loss  from  tornadoes,  instead 
of  nil,  iloes  Dot  coDstitute  a  binding  contract 
unil]  it  has  been  accepted  by  the  insured; 
and  HO  liability  attaches  on  the  policy  for  a 
IMS  oconrring  before  iu  ddlrery  to  the  lasured 
by  the  agent  to  wbom  it  had  been  sent  for  that 
purpose. 

2.  TTie  fact  that  the  company  retained  the 
pieniiam  notes  until  after  the  fire  will  not  reo- 
oer  it  liable  on  the  poligr,  where  they  were  re* 
tamed  to  the  iosurea  within  a  reasonable  time 
after  the  receipt  of  his  application  and  the  Isbu> 
aace  of  the  pmlcy. 

Appeal  from  district  ooorl;  Uidon  connt^; 
n.  M.  TOwner.  Judge. 

This  Is  an  action  in  eqnl^,  1^  which  the 
plaintiff  demands  that  tbe  defendant  be  de- 
creed to  Issue  and  deliver  to  the  plnjptfff  a 
flro  insuntnce  policy  in  .pursuance  of  an  al- 
leged agreement  for  Insurance  upon  certain 
boUiSngi  and  property.  It  Is  averred  In  the 
petition  that  after  the  right  to  a  policy  had 
accrued  to,  the  plaintiff  the  property  w-as 
destroyed  by  fire,  and  judgmoit  la  demanded 
tor  the  amotmt  of  the  loss.  There  was  a 
Judgment  and  decree  for  Uie  plalntlT,  and 
defendant  appeals. 

Read  *  Bead,  for  appellant  McDiU  & 
SoUiTus*  for  ajMpellee. 

ROTHROGE,  J.  The  defendant  1b  a  lire 
Inaunmce  ctHupaoy.  Its  principal  place  of 
boslneas  is  in  the  dty  of  Dcs  Moines.  One 
Staicup  was  Its  local  agent  at  Afton,  Union 
county.  The  plaintiff  Is  the  owner  of  a  farm 
of  GO  acres,  upon  which  he  resides.  On  the 
1st  day  of  March.  1890,  Staicup  filled  up  an 
application  for  Insurance  to  Uie  defendant 
company  for  the  plaintiff  upon  the  plaln- 
titra  buikllngg  and  personal  property.  Stai- 
cup was  a  soliciting  agent,  having  power  .to 
receive  applications,  and  forward  them  to 
the  company,  but  did  not  have  power  to 
lasoe  policies,  or  to  bind  the  company  by 
contracting  with  the  assured.  The  applica- 
tion was  forwarded  by  Staicup  to  Des  Moines, 
and  was  reodved  by  the  defendant  on  the 
lOtb  day  of  March,  1800.  A  policy  was  Is- 
sued and  sent  to  Staicup  on  the  13th  day  of 
said  month.  Part  of  the  insured  proper^ 
was  destroyed  by  fire  on  the  16th  of  said 
month.  Plaintiff  did  not  call  upon  sold  Stai- 
cup for  the  policy  until  after  the  fire,  and 
Staicup  did  not  deliver  the  policy  to  him. 
Tbs  evidence  tends  to  show  that  the  policy 


was  returned  to  the  company  before  the 
plaintiff  called  on  Staicup  for  It  If  tlila 
were  all  there  Is  of  the  case,— that  la.  If  the 
policy  was  Issued  upon  the  application  as 
mode  by  the  plalntlff>-4t  may  be  that  the 
con.traat  was  complete,  and  that  the  policy 
was  In  the  hands  of  Staicup  for  the  plaintiff. 
But  we  do  not  detemdne  that  question.  The 
d^endant  claims  that  the  application  was 
not  accepted  by  it  as  It  was  written,  but  that 
it  was  materially  altered  by  the  defendant 
so  as  to  conform  to  the  usual  ndes  of  the 
d^endant  In  making  coutracta  of  insnronce; 
and  ttiat  It  was  not  a  completed  contract, 
because  the  plaintiff  had  not  accepted  the 
iwliey  whi<^  was  sent  to  StaUmp,  and  whloh 
was  not  la  accord  wltti  the  application.  The 
appllcatloi^  as  written  and  sent  to  the  de- 
fendant appeared  to  reqivest  Insurance 
"against  loss  or  damage  to  the  amount  %1JM0 
fire  and  lightning,  and  $750  on  cyclone  and 
wind  storms."  The  situation  and  amoimt  of 
property  to  be  Insured  was  expressed  In 
the  appUcatltm,  as  foUows:  "On  horaei, 
mules,  colts  on  premises,  and  against  Ught- 
nlug  on  or  off  premises,  not  to  exceed  $160 
ou  each  $200;  on  cattle  on  premises,  against 
lightning  on  or  off  premises,  not  to  exceed 
?50  on  each  $150;  on  board  bam,  frame, 
j  toi-nado,  $100;  on  wagons,  carriages,  buggies, 

harness  in  fojrm  buildings  on  premises,  $40; , 
]  on  grain,  $50;  on  hay,  $50;  on  one-story  frame 
I  dwellLog  house,  $650;  on  household  furniture, 
I  beds  and  bedding,  wearing  apparel,  provi- 
sions, sewing  machine,  printed  books,  plo- 
tm'es,  picture  frames,  piano,  or  organ,  $300." 
The  aggregate  of  the  amount  for  which  insur- 
ance Is  asked  In  the  application  Is  $1,540. 
That  amount  was  Intended  to  cover  the 
whole  property,  and  $750  In  value  of  the 
propei*ty  was  to  be  also  insured  against  loss 
by  tornado,  cyclone,  and  wind  storm.  When 
the  appliciitlon  was  received  at  Des  Moines, 
I  it  also  contained  a  statement  that  the  land 
upon  which  the  Insured  buildings  were  slta- 
ated  was  mortgaged  to  secure  the  payment 
of  $1S0;  and  there  was  a  clause  In  the  ap- 
plication In  these  words:  "IjOSS,  if  any,  pay- 
able to  - — — ,  mortgagee,  as    interest 

may  appear."  When  the  application  came 
I  Into  the  hands  of  the  officer  of  the  defendant 
whose  duty  it  was  to  pass  upon  it  and  de- 
cide whether  It  would  be  approved,  and  the 
risk  accepted,  he  Inserted  the  word  "the"  in 
the  first  blank,  and  the  word  "his"  in  Uie 
second.  It  was  claimed  that  this  was  no 
real  change  in  the  meaning  of  that  clause 
of  the  apphcation.  It  may  be  that  this 
claim  should  be  sustained;  but  It  may  be 
doubted  whether  It  was  Intended  that  the 
mortgagee  should  participate  in  the  indem- 
nity without  the  filling  of  the  blanks.  But 
that  question  we  need  not  determine.  The 
officer  of  the  defendant  further  changed  the 
application  by  Interlineation,  so  that  the  tor- 
nado clause  applied  to  a  part  of  Oie  property 
<»ily.  The  application,  construed  as  It  was 
written,  would  have  been  an  Insurance  on 


Digitized  by 


140 


NOBTHWESTEBK  BSPOBTXB.  Vol.  54. 


(lom. 


any  t>art  of  the  property  against  loaa  by  tor^ 
nado  to  the  extent  of  f 750.  It  waa  not  ac- 
cepted by  the  defmdant  In  this  form.  And 
the  defendant  had  the  tmdoubted  right  to 
either  accept  or  reject  the  application.  It  Is 
expressly  stated  In  the  application  that  U<ls 
subject  "to  the  appiuval  of  said  company." 
It  Is  an  elem^tary  principle  that  there  can  be 
no  valid  contract  between  the  parties  with- 
out a  meeting  of  the  minds  of  the  contracts 
lug  parties.  The  appllcati<Hi  as  received  by 
tiie  defendant  was  not  approved.  It  was 
changed  in  a  material  respect,  and  a  policy 
was  sent  to  Stalcup  to  be  delivered  to  the 
plalntilE.  It  was  his  undoubted  right  to  re- 
fuse to  reoeive  the  policy  because  it  was  not 
In  accord  with  his  application.  Plaintiff  ex- 
ecuted promissory  notes  for  the  insurance 
premiom,  which  were  sent  to  the  defendant, 
and  after  the  fire  the  notes  were  returned  to 
him  by  mall,  and  Stalcup  returned  the  policy 
to  the  defendant.  Some  question  Is  made  In 
argument  whether  the  defendant  should  be 
held  liable  as  on  a  contract,  on  the  ground 
that  the  pr^ulum  notes  were  not  promptly 
returned.  There  Is  no  merit  In  the  claim. 
The  notes  were  returned  In  a  reasonable 
time.  It  is  unnecessary  to  proloug  this  dis- 
ouffilon  or  t»  consider  other  questions  dis- 
cussed by  counsel.  We  are  clearly  of  opinion 
that  there  is  no  completed  contract  between 
the  parties.  There  Is  nothing  mysterious 
about  a  contract  of  insurance.  It  requires 
the  assent  of  both  parties  to  the  same  thing 
as  any  other  contract,  and  the  parties  thereto 
have  the  same  ri^t  to  pi*escribe  their  own 
terms  of  acceptance  of  propositions  and  ofters 
as  are  accorded  to  parties  In  any  other  con- 
tract Suppose  the  plalntlCTs  property  had 
not  been  destroyed  by  fire,  and  he  had  re- 
fused to  accept  the  policy  because  It  was  not 
In  aooord  with  the  apidicatlon,  and  the  matter 
had  remained  In  that  w^  until  the  premium 
notes  became  due,  what  sort  of  a  podtion 
would  the  defaMlant  be  In  if  it  should  bring 
an  action  on  the  notes?  The  answer  to  this 
query  will  occur  even  to  the  "common  mind." 
The  conclusion  we  rcadb  Is  supported  in  prin- 
ciple by  the  following  cases:  Wood  v.  In- 
surance Co.,  32  N.  Y.  019;  Insurance  Go.  T. 
Young,  23  Wall.  8S;  Homblet  v.  Insurance 
Co..  S6  Fed.  Bep.  118.  See,  also.  Wood,  Ins. 
p.  18.  The  decree  of  die  district  court  is  »• 
rersed. 


WOItE  et  al.  T.  McOOY  et  aL 

(Supreme  Court  of  Iowa.  Jan.  24,  1893.) 

Co-vapiBAOT  TO  Obtais  Crbdit  —  Action  foe  — 
EvioENCB— Htrikinq  Out  Anbwbb  to  Ambhd- 

BD  Complaint— LssTKUCTioxs. 

1.  Striking  from  an  answer  to  an  amended 

Etition  allegations  of  matters  which  are  alreadf 
isflue  by  the  answer  to  the  original  pe title u  u 
•ot  error. 

2.  Striking  from  an  answer  sUtemspts 
whliA  are  merdj  condedonB  of  law  Is  not  er- 
vor. 

8.  In  an  actkm  for  the  price  of  goods  scdd 


to  defendant,  a  allegatlMi  that  Hie  goods 
were  In  the  hands  <tf  a  recover  appointed  at  Uie 
suit  of  plaintiff  presentB  no  ground  tax  a  oooA- 
terclaim  at  a  convfovlon  bv  plaintiff. 

4.  Und^  the  allegation  of  conspiracy  to 
fraudulently  obtain  ctidit  on  the  parebase  of 
goods,  the  admisHbilit7  of  an  untrue  statement 
by  ooe  of  defeudante  as  to  his  remioDsibility  i* 
not  dependent  on  whether  plaintiff  was  inflo- 
enced  07  andi  statement  at  the  time  <rf  ^ving 
the  credit. 

5.  In  an  action  afntiost  two  defendauts  for 
the  price  of  goods  sold  to  one  of  them,  where 
one  of  the  iaaues  on  trial  Lb  whether  a  copartner- 
ship existed  between  them,  evidence  Uiat  the 
one  purchaBing  tiie  goods  admitted  that  the  ac- 
count sued  on  was  correct,  is  admissible. 

0.  In  an  action  on  an  account,  where  a  copr 
of  the  book  of  original  eutries  Is  admitted  to  be 
correct,  such  copy  is  admissible  wUbout  produ- 
ciug  the  book. 

7.  In  an  action  against  defendant  and  M. 
for  the  price  of  goods  sold  to  the  latter,  based 
on  an  alleged  conspiracy  between  defendant  and 
M.  to  obtain  the  credit  to  M.,  the  court  proper- 
ly permitted  a  perBonal  jud^ent  against  de- 
fendaot^  if  the  inrj  found  the  conspiracy  as  al- 
leged, though  the  property  sold  was  held  in  a^ 
tacboient  by  plaintiffs  to  salisfy  the  indcment. 

8.  Where  the  evideoce  showed  that  defend- 
ant sold  bis  stock  of  goods  to  M.  on  credit,  and 
without  security,  uptil  &L  had  procured  credit 
from  plaintiffs  for  additional  goods,  and  then, 
after  increasing  the  debt  by  an  additional  loan, 
took  a  mort^rase  on  the  entire  stock,  the  Jury 
were  warranted  in  finding  that  there  was  a  cow 
■piracy  to  fraudulently  obtain  plaintlffB*  proper^ 
ty. 

Appeal  from  district  court,  Taylor  county; 
3.  W.  Harvey,  Judgd. 

Action  to  recover  9412  on  account  for 
goods  sold  and  delivered  November  IS, 
1889.  PlaintUCs  -seek  to  charge  the  defend- 
ants with  said  goods  upon  two  grounds, 
namely,  fliat  they  were  sold  to  them  as  a 
copartneraUp,  and  that  they  were  purchased 
of  plaintlflh  by  McCoy  on  credit,  in  pur^ 
suance  of  a  conspiracy  between  defendants 
to  defraud  plaintiffs  and  others.  The  con- 
spiracy charged  is  that  Lord,  being  the  owner 
of  a  stock  of  merchandise,  and  the  lot  and 
building  where  the  same  was  kept,  Ib 
Oravlty,  Iowa,  agreed  with  McCoy,  who  was 
In  his  employ  as  manager  of  said  mercantile 
business,  and  whom  he  knew  to  be  Insolvent, 
to  make  a  pretended  sale  of  said  merchandise 
and  real  estate  to  him  at  the  price  of  $4.00Ql 
That  with  said  property  as  a  basis  for  ob- 
taining credit  McCoy  should  purdiase  goods 
on  time,  and  add  the  same  to  said  stock,  and 
before  the  bills  therefor  became  due,  ex- 
ecute a  chattel  mortgage  to  Lord  on  the  en- 
tire stock.  Including  such  additions,  to  secure 
said  H.OOO.  That,  In  pursuance  of  said 
conspiracy,  McCoy  purchased  about  $3,000 
worth  of  goods  from  wholesale  dealers,  in- 
cluding plalntlCFs,  and  gave  Lord  a  mortgage 
as  agreed.  That  Lord  took  the  property 
under  the  mortgage,  sold  It  at  public  anctiou. 
and  bid  it  in  at  $3,500,  and  that  $4,000 
was  largely  more  tbnn  the  value  of  the 
property  sold  by  liord  to  McCoy.  There  waa 
no  appearance  for  McCoy.  Defendant  Lord 
answered,  admitting  that  he  was  conducting 
a  mercantile  business,  and  that  McCoy  was 
his  manager,  as  alleged,  and  denying  avw^ 
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•flier  aDecatloB  In  ttie  amended  petition.  He 
denied  ea^ecUOj  that  he  was  in  partnership 
wtth  HcOoy.  and  the  alleged  cMuplncy*  and 
nt  op  b7  wmj  of  coonterclalm  on  the  attach- 
MDt  bond  ft  dalm  for  damasee  for  vrong- 
fttUr  aiilliic  ott  the  attachment  In  this  action 
tfainst  hla  propertr.  Plaintiff b  filed  a  third 
amendment  aetttng  out  In  detail  the  fraud 
Intended  lij  defendants.  In  answering  this 
anwndment  defoidant  aDeged  that  the  chat- 
td  mortgace  was  token  In  good  faith  to  se- 
«ar«  a  bona  fide  debt,  and  that  it  was  foro- 
doecd  In  tJie  osoal  way;  that  plahitliCs  know 
of  the  aale,  but  refined  to  Md,  or  to  cause  the 
goods  to  BeSl  for  more  than  $3,000,  and  that 
defendants  only  object  In  taking  and  fore- 
closing tbe  mortgage  and  buying  In  the 
goods  was  to  secure  his  debt  He  further 
alleged  that  tbe  aUegatlons  of  the  petition 
and  amendmoits  did  not  ^itltle  plalnOfb  to 
any  i>eraonal  Judgment  against  him.  He  set 
up  as  a  furflier  counterclaim  tlkat  a  leodver 
bad  been  appointed  at  the  Instance  of  plain- 
tub  and  others  to  take  diarge  of  tbe  goods 
attached  by  p'«<"*<if«,  and  that  fliat  acti«m 
defendant  boa  been  damaged  98,000,  by  the 
wnugfal  conversion  of  said  goods.  On  mo- 
tfcm  of  pi»*Ti«<iv  these  parts  tbe  answer 
wet*  atilAen  out  The  motion  wbb  ot^ 
ruled  as  to  the  further  auction  in  tbe 
snawer  that  tbe  levy  of  plaintiffs'  attachment 
was  exoeeslTe,  for  tbat  It  was  lerled  upon  all 
die  sooda  In  the  store,  amounting  to  |2300. 
Upon  these  issues  the  case  was  tried  to  a 
Jux7«  end  a  verdict  flv  p^ftt^t**"  for  the 
amount  claimed,  with  anawos  to  certain 
fecial  flwltngs,  retained.  Tbo  jury  found 
q^eelnlly  fliat  deCbndants  were  not  In 
partnenAi^;  tbat  tb^  did  oiter  Into  a  oon- 
q  klracy  as  aU^^;  fliat  the  attadunent  waa 
not  wroogftdly  sued  out;  and  that  defoidant 
Lord  took  tbe  diattd  mortgage  from  McCoy 
witb  Intent  to  defraud,  binder,  and  delay 
ereditwa  of  McOqr.  Judgment  waa  entered 
upon  the  verdict,  from  which  defendant 
Lord  appeals. 

TboSL  I*  Maxwell  and  Q.  B.  Haddock,  for 
^Wdlant  Flick  &  nkomas  and  A.  J.  J<dm- 
■OD,  tut  i^eUeee. 

GIVEN,  J.  1.  Appdbuit*8  flzat  complaint  Is 
of  tbe  ruling  atilUng  parts  of  his  anawer  to 
the  amended  petition.  That  he  took  the 
diattel  nmtgage  In  good  faith  was  already 
tn  Issue  nnder  ttie  denials  In  the  answer.  Hla 
good  faith  in  taking  and  foreclosing  tiie 
mortgage  waa  only  questioned  upon  the 
ground  that  there  waa  a  conspiracy.  If 
there  waa  no  conspiracy  aa  charged,  then  the 
mortgega  and  Its  Coredosure  waa  valid.  The 
fMedoMue  was  stated  to  show  the  oon- 
summatlon  of  the  alleged  conqilracy,  and  not 
tbat  it  was  Tdd  because  of  any  Irregular* 
Itlea.  FlalntUV  tl^t  to  a  pwstmal  Judgment 
depended  up<m  whether  the  partnership  or 
Uw  eon^lraey  was  proven.  It  was  put  In 
issue  tj  the  petlttok  and  first  and  second 
amendmeota  and  Ibe  answer  tbweta  Hie 


allegation  atrkdren  ovt  to  a  statement  of  a 
conclorion  of  law,  and  not  of  facts.  The 
statement  of  a  further  coimterdalm  <m  ac- 
count of  the  receiver  taUng  tbe  propoty 
shows  that  the  receiver  was  appointed  by  the 
court  TbAt  a  reodver  was  appointed  by  the 
court  upon  the  application  of  plaintiffs  and 
others  is  no  ground  fOr  recovering  damages. 
In  the  absence  of  an  allegation  to  the  con- 
trary, we  must  presume  that  the  property, 
or  the  proceeds  thereof,  If  disposed  of  as 
perishable,  la  In  the  bands  of  Ibe  court  or 
Its  receiver,  for  whoever  may  be  found  en- 
titled to  it  Tbe  recdver's  taklns  the  prop- 
erty was  no  omvttBlon  of  It  There  was  no 
error  in  tbe  ruling. 

2.  The  court  admitted  over  appellant's  ob- 
jections certain  declarations  of  McCoy,  and 
certain  letters  and  documoits  written  by 
him.  Most  of  tiieee  were  admitted  under  the 
issue  of  conspiracy.  Ai^ellant  cont^ida 
that  there  was  not  even  prima  fade  evidence 
of  a  conspiracy,  and  hence  the  evWenoe  was 
taiadinlSBible.  In  State  v.  Grant  63  N.  W. 
Rep.  120^  Ibia  court  hdd  aa  follows:  "The 
general  rate  undonbteAly  la  tbat  a  prima 
fade  case  of  conspiracy  must  be  made  be- 
fore evidence  of  the  acts  and  dedaratkm* 
of  the  alleged  conspirators  can  be  Introduced. 
But  It  boa  been  found  neceseary  to  modify 
this  rule,  and  It  ts  now  quite  common  to 
pomlt  evidence  of  acts  and  declarations  to 
be  first  introduced.  This  would  certainly 
be  proper  where*  aa  tn  the  case  at  bar,  the 
atate  promised  In  Uie  further  progress  of  the 
trial  to  Introduce  evidence  to  prima  fade 
estaUidi  a  c«iBpta»C7-  I  OreenL  Bv.  Ill; 
2  Whart  Grim.  Law,  (Stb  Bd.)  1401;  4  Amer. 
&  Eng.  Enc.  Law,  pp.  63S,  686.  Tb»  matter 
of  requiring  prima  fade  proof  of  the  con- 
^rac7  prior  to  tbe  ftdmUufam  of  evidence  of 
acts  and  declarations  of  the  conspirators  Is 
a  matter  largely  in  the  discretion  of  tbe 
court"  As  said  in  BfUler  v.  Dayton.  67 
Iowa,  42S,  10  N,  W.  S14:  rrhe  proof 
of  the  oomUnatlon  must,  of  neeeadty,  almost 
always  be  extracted  from  drcnmatancee  con- 
nected ^tb  tbe  transaction."  Tbe  dechira- 
tlona  and  docomoits  admitted  are  somewl'at 
numerous,  and  It  Is  not  practicable  Ibat  we 
here  discuss  them  In  detalL  It  la  suffldrat  to 
say  that.  In  view  of  the  evidence  Oat  pre- 
ceded, we  think  this  evidence  was  properly 
admitted  under  the  rule  requiring  prima 
fade  evidence  of  conaptra<7  to  be  first  Intro- 
duced. The  court  Instructed  speciCically  that, 
unless  the  jury  found  the  conapiraoy,  they 
should  not  consider  this  evidence  oa  against 
appdlant  and  that  the  eonq>lrac7  could  not 
be  established  hy  tbe  acts  or  dedaratlons  of 
McCoy  alone.  Among  the  documente  admit- 
ted as  above  waa  a  sworn  stetement  of  as- 
seta  and  liabilities  made  by  McCoy  to  a  firm 
In  St  Joseph,  Uo.*  for  tbe  purpose  of  ob 
tolnlng  credit  TtM  ccmtentlon  Is  that  this 
statement  was  not  to  the  plaintiffs,  and  not 
known  to  them;  that  they  were  not  Influenced 
it  in  giring  credit  to  McCt^,  and  there- 
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tore  tt  was  ImmaterlaL  Ptalntlffa  were  not 
limited  to  &cta  known  to  them  at  the  time 
of  extending  credit  In  proving  the  con- 
spiracy; indeed,  if  they  had  then  known 
there  was  a  conspliucy,  It  Is  not  probable 
ai^  credit  would  have  been  given.  The  ad- 
missibility of  this  statement  did  not  depend 
upon  whether  plnlntHTs  knew  of  It  or  were 
influenced  by  It  at  the  time  of  giving  creilU; 
It  was  admissible  under  tlie  Issue  of  con- 
spiracy. Mr.  Thomas  was  permitted  to 
testify  that  McCoy  admitted  the  accooiut  sued 
upon  to  be  correct  Appellant  contends 
tliat  this  was  Improperly  admitted  as 
against  him.  The  Issne  of  copartnendilp  was 
submitted  to  the  jury,  and,  clearly,  if  a 
copartnershtp  had  been  found,  this  admis- 
sion wotild  be  admissible  against  appellant; 
therefore  there  was  no  error  in  admitting  It 
The  question  of  conspiracy  was  also  submit- 
ted. It  was  McCoy  who  ordered  the  goods, 
and  knew  what  was  received.  If  they  were 
rec^ved  in  furtherance  of  the  alleged  con- 
spiracy, McCoy's  declarations  concerning 
them  were  admiiiBlble  against  both,  aud 
were  evidence  of  tbe  amount  plaintiffs  were 
entitled  to  recover.  Wlien  a  copy  of  the  book 
o£  original  entries  Is  admitted  to  be  correct, 
tt  Is  not  required  that  the  books  be  produced ; 
the  copy,  by  virtue  of  the  admission,  becomes 
competent  evidence.  We  have  examined 
appellant's  contentions  on  tltls  branch  of  the 
case  In  detail,  and  do  not  And  any  prejudi- 
cial errors  In  admitting  evidence. 

3.  The  onirt  instructed  the  jury  that,  If 
they  found  that  a  conspiracy  wnsi  formed  and 
carried  out  as  alleged,  they  should  find  for 
the  plain ttfifa.  AppeUanc  contcuds  that  the 
conspiracy  must  have  resulted  in  damage  to 
appellees  to  entitle  them  to  recover,  and  tbat 
this  element  was  omltled  from  the  instmc- 
ttons.  That  in  fact  appellees  were  not  dam- 
aged by  tbe  alleged  conspiracy,  for  that  they 
held  largely  more  property  under  tlieir  at- 
tachment than  was  required  to  pay  tb^r 
claim,  also  that  they  were  not  damaged  by 
the  con]Q»iracy,  for  that  they  had  no  Interest 
in  or  Uen  upon  tlie  goods  at  the  time  that 
they  were  morfgngud  to,  or  at  the  time  they 
were  purchased  by,  appellant  st  the  fore,  lo- 
Ture  sale,  their  debt  not  then  being  due,  and 
no  attachment  having  been  levied.  Ap- 
pellant cites  .ind  largely  relies  upon  Adler  v. 
Fenton,  24  How,  407.  In  that  case  plain- 
tiffs. Fentou  et  aL,  had  sold  goods  to  Adler 
&  Scheff  on  their  own  credit,  and,  after  re- 
ceiving tlie  goods,  Adler  &  Scheff  conspired 
vtiUi  their  codefendants  to  conceal  their 
property  from  their  creditors  by  making  an 
assignment  tiiereof  to  their  codefendants. 
Plalutlffs  attached  sufficient  property  of 
Adler  &  Scheff  to  satisfy  tb^r  debt,  and 
then  brought  this  aclton,  charging  that  hy 
means  of  said  ^ndnlent  acts  they  "suffered 
vexation  anil  expense,  and  finally  incurred 
the  loss  of  th^r  debt**  The  court,  In  orn- 
elurton,  held  as  folloMTs:  "In  the  absence  of 
■pedal  tegiiriatbn,  we  may  aafdy  affirm  that 


a  general  creditor  cannot  bring  an  action  on 
tlie  case  against  his  debtor,  or  against  those 
combining  and  colludli^  with  him  to  make 
dispositions  of  his  property,  although  the 
object  of  those  dispositions  be  to  hinder, 
delay,  and  defraud  creditors."  Tbe  distinc- 
tion between  that  case  and  this  is  apparrait. 
In  that  defendants  had  not  conspired,  as  In 
this,  to  fi-audulently  induce  plaintiffs  to 
extend  credit  The  wrong  complained  of  was 
the  assignment  o*  the  property  over  which 
Adler  &  Scheff  had  the  full  right  of  dlspost- 
llon.  The  wrong  here  complained  of  Is  ob- 
taining plnlntilfe'  goods  on  credit  to  McCoy, 
who  was  insolvent,  by  means  of  the  conspir- 
acy. In  Adler's  Case  the  court  says:  "To 
enable  the  philntiffs  to  sustain  an  action  on 
the  case  like  the  present,  It  must  be  shown 
that  ttiG  defendants  have  done  some  wroii^; 
that  Is,  have  violated  some  right  of  theirs, 
and  that  damage  has  resulted  as  a  direct  and 
proximate  cnnsequence  from  the  commission 
of  that  wrong."  The  platntiffa  having  no 
ri^ts  In  tbe  property  assigned,  the  assign- 
raent  violated  no  right  of  theirs.  In  this  case 
It  was  the  ri^t  of  plaintiffs  not  to  be  fmuda- 
l^tly  dec^vcd  as  to  ihe  solvency  of  McCoy, 
and  It  ts  this  rl^t  that  was  violated  by  the 
conspbney.  By  conspiring  to  get  the  proper 
ty  of  the  plaintiffs  In  the  manner  all*»ged, 
Lord,  as  w^l  as  McCoy,  became  primari^ 
liable.  The  correctness  of  the  account  sued 
upon  was  not  disputed  In  the  evidence. 
There  was  no  conflict  as  to  the  amount,  and 
the  court  had  the  right  to  accept  the  undis- 
puted Cact  In  giving  Instructions.  That  plaln- 
tlflfe  have  attached  sufllclent  property  to  sat- 
isfy their  debt  Is  no  reason  why  they  are  not 
entitled  to  personal  Judgment  against  appel- 
lant He  Is,  as  we  have  said,  primarily  liable, 
and  subject  to  a  Judgment,  the  same  as  Mc- 
Coy. Tlie  property  attached  Is  dalmed  by 
appellant,  and  whether  It  Is  bis  or  McCoy's, 
It  Is  alike  subject  to  be  applied  upon  the 
Judgments  against  -hem.  A  payment  by  ei- 
ther, or  by  the  application  of  the  property  of 
either  or  botli,  will  be  a  satisfaction  of  the 
Judgments,  so  far  as  plaintiffs  are  concerned. 
We  have  seen  the  plaintiffs"  right  to  recover 
does  not  rest  In  any  rights  tliey  had  In  tbe 
property  mortgaged  to  appellant,  but  becatise 
()f  the  fraudulent  conspiracy  by  which  the 
plaintiffs  were  Induced  to  part  with  thflr 
poods.  Our  statute  authorized  the  bringing 
of  this  action  as  It  was  brought  though  the 
debt  was  not  then  due,  and  the  fact  that  It 
was  not  then  due  affords  no  protection  to  ap- 
pellant We  see  no  error  In  InstructionB  0 
and  10,  complained  of. 

4.  Appellant  complains  of  the  following 
instruction:  "And  you  are  farther  instruct- 
ed In  this  connection  that  the  alleged  con- 
spiracy cannot  be  established  on  what  the 
said  McCoy  might  have  said,  done,  or  written 
alone,  bat  there  must  be  other  evidence, 
which  may  be  shown  by  facts  and  circum- 
stances dtowing  the  conspiracy  before  what 
tbe  aaid  McCoy  might  hare  said,  done,  or 
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written  can  be  coiuUered  by  yon  as  evidence 
■sataist  BBld  Lord.'*  Ibe  comiilaint  la  against 
the  DM  of  tbe  word  '^lone."  As  It  takes  two 
or  man  to  form  a  eonspincr,  the  words  or 
acta  of  <me  will  not  estaUldi  It  There  must 
be  otber  erldmoe  than  of  UcGoy,  diow- 
ins  tluit  Lord  was  a  party  to  the  all^^ed  con- 
qdracj.  We  see  no  error  In  this  Inat  ruction. 

S.  AppeUanfa  lenudnlng  contention  is  that 
fhe  court  erred  In  OTwrullng  his  motion  for  a 
new  trial  as  to  the  third/ f oorth,  and  fifth 
gmmds  thereof*  namely,  that  the  Teidict  Is 
contraxsr  to  the  law  and  evidence.  The  ver- 
diet  is  baaed  alone  iqion  the  finding  of  tike  al- 
leged conspiracy.  If  It  was  for  this  court  to 
determine  whether  the  alleged  conaylracy 
was  estabUsted.  we  might  heritate  to  find 
that  It  was.  That  question  was  ftilriy  sub- 
nutted  to  the  Jiiiy,  and  we  connof  say,  in  the 
face  of  this  record,  that  their  finding  Is  wlth- 
unt  support  in  tlie  evidence.  While  we  do  not 
attnnpt  a  dlscnaelon  of  tlie  eiidoice,  we  men- 
asm,  BB  among  tlie  facta  supporting  the  ver- 
dict the  following:  Appelant  sold  tlie  prop- 
erty to  McGfV,  whom  he  knew  to  be  Insol- 
rent,  on  credit;  and  withont  any  aeciuity.  He 
knew  tbe  necessity  of  security  then  as  well 
as  he  did  afterwards,  but  wltliheld  taking  It 
until  McCoy  had  added  largely  to  the  stock, 
mercluindise  purchased  on  credit  With 
some  knowledge,  at  least,  of  ttiese  additions, 
^^Killant  increased  the  debt  to  him  by  a 
loon  of  gSOO  to  McCoy,  and  then  took  a  mort- 
gage upon  12ie  whole  stodc  If  tbe  jury  be- 
lieved, as  tiiey  had  a  rl^t  to,  that  the  trans- 
actl<m  was  to  get  the  goods  purchased  from 
plaintiffs  and  others,  and  make  them  tbe 
proper^  of  appellaat,  they  were  warranted 
In  th^  finding  and  verdict  Our  conduirion 
Is  that  the  Judgment  of  the  district  court 
ibould  be  affirmed. 


UIDDLBTON  et  iiL  v.  MIDDLETON  et  aL 
(Sspreme  Court  of  Iowa.   Jan.  25,  1S03.) 
Rsxoval  or  Cal'sbs— APPurATtox— SurriciBKCT. 
A  petitiOD  tar  removal  to  a  fMeral 

oourt,  althouzh  arerrliig  that  the  controTersr 
exoeedA  the  Jurisdictional  amoant,  is  not  "in 
dne  form"  within  Act  Cong.  March  2,  1867,  bo 
«s  to  Justify  remoTid,  where  the  original  peth 
tftm  shows  that  the  controversy  Is,  In  fact,  less 
than  said  amocnt 

Appeal  from  district  oonr^  Wspello  county; 
£L  C.  Traverse,  Judge. 

Samuel  Simmons  died  about  March,  1888, 
In  Wapello  county,  without  Issue.  The  plain- 
tiffs  In  this  suit  were  his  brother  and  sister, 
and  the  defendant  L.  A.  Middleton  was  his 
st^abn.  'SbB  petttSon  represents  tbat  the  de- 
fendant and  the  widow  of  Samuel  Simmons, 
also  now  deceased,  "^oewed  to  be  probated 
what  piuported  to  be  a  vwbsl  or  nuncnq^ 
ttve  win  of  said  Samuel  ammonn,  and  caused 
Uie  fidHowlng  entry  of  Judgment  to  be  made 
tbereocL"  Then  follows  the  finding  aa  to  due 
service^  that  the  testator  was  of  sound 
mti4  sad  "that  said  win  waa  and  is  that 


said  L  A.  Middleton  should  have  all  Us  notes 
after  the  death  of  the  wife  of  decedent,  Mary 
Simmona."  The  court  then  finds  that  the  will 
was  do^y  exemted,  and  "that  it  Is  a  va&d 
will  for  the  amount  of  9800,"  and  makes  the 
usual  order  of  approval  and  probate.  The 
petition  in  tbls  case  oontidns  averments  that 
12te  will  was  obtained  by  fraud  and  undue  In- 
fluence, by  taking  advantage  of  Uie  age  and 
inflrmlUes  of  the  testator,  and  Ibat  the  testa- 
tor was  not  of  sound  and  disposing  mln  1,  and 
aaks  that  1^  "pretended  will  beset  asSde;  and 
held  for  naught."  To  the  petition  there  is  an 
answer  containing  denials  of  the  prbudpal 
averments,  and  pleacUng  defensive  matter. 
The  petition  was  filed  April  19, 1890.  In  Au- 
gust 1800,  the  pbL'ntifl  filed  a  petition  for  the 
removal  of  the  cause  to  the  federal  court 
on  the  grounds  that  Itaey  are,  respectlTely. 
r«ldentB  of  *^  states  of  Dakota  and  E^- 
sas,"  and  the  defendants'  are  residents  of 
Iowa.  The  district  oourt  refused  the  peti- 
ti<m  for  removal,  and  gave  Judgment  for  de- 
fendant Ml  the  Issues  presented.  The  t>laJn- 
Uffs  appealed. 

S.  E.  Adler  and  W.  R.  C.  Jaques.  for  ap- 
pellants. McNett  &  nsdale,  for  appellee. 

GRANGER,  J.  But  a  sln^e  questltHi  is  ar- 
gued, and  It  Is  conceded  to  be  the  only  one 
for  consl:'wnti<m  in  tills  court,  and  tbnt  Is,  did 
the  district  court  en  In  refn^ng  to  transfer 
the  cause  to  tlie  federal  court?  A  point  made 
by  appellee  Is  that  the  petition  does  not  show 
upon  its  face  that  tlie  amount  In  controversy 
Is  sufRdent  to  Justify  a  removal.  The  plain- 
tU£s  claim  the  removal  under  the  provisions 
of  the  aot  (tf  congress  of  March  2,  1867, 
known  aa  tbe  "Prejudice  or  I.«cal  Influence 
Act;"  and  It  Is  sold  that  by  the  filing  of  a 
petition  "in  due  ft>rm,"  with  a  bond,  etc.. 
the  district  court  loses  its  Jurisdiction.  It  is 
true,  in  this  case,  that  a  petition  was  filed, 
and  a  booid  approved  by  the  cleik  of  tha 
comt.  The  petition,  to  be  In  due  fbrm  for 
the  puipose  of  a  renewal,  must  contain  aver- 
mmts,  where  tbe  petitioner  Is  the  plaintiff. 
In  harmony  with  the  original  petition,  that 
briug  the  case  within  Uie  provisions  of  the 
law  for  removals.  The  law  under  which  the 
removal  Is  sought  permits  removnls  where 
the  amount  In  controversy  exceeds  $.100.  The 
Jurisdictional  Umlt  Is  Increased  to  ¥2,000  by 
the  act  of  March  3,  1887.  See  In  re  Fenn- 
aylvanla  Ca,  137  U.  S.  451,  U  Sup.  Ct  Rep. 
14L  The  petition  for  removal  contains  an 
averment  "that  the  controversy  as  to  the 
validity  of  sold  alleged  will  exceeds  the  sum 
of  ($3,000)  three  thousand  dollars,  being  real 
and  personal  property,  exclusive  of  costs." 
The  petition  filed  by  tlte  plalntMfs,  setting 
forth  their  cause  of  action,  shows  affirma- 
tively that  the  statnnent  in  the  petition  for 
removal  Is  not  true.  The  will  la  in  existence 
only  as  disposing  of  property  of  the  value  of 
(300.  Under  Uie  statute,  only  that  amount 
can  be  bequeataied  by  a  vwtal  will,  and 
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then  only  as  personal  property.  Code,  I  2324. 
The  order  for  probate  ^edflea  tliat  the  wiU 
la  only  valid  for  that  amount  The  origbial 
petition  asaaila  that  will,  and  that  only, 
niere  la  no  other  will  to  assail,  nor  does  the 
Judgment  or  order  appealed  from  affect  prop- 
erty or  rl^ts  of  a  greater  Taloe.  It  becomes 
a  qoestilon,  thai.  If;  upon  sndi  a  petition  for 
remoTal,  the  district  court  most  shut  Its  ^es 
to  ttie  coudtiBlTe  showing,  from  the  petition- 
ers* own  statements  of  record  In  the  case, 
and  grant  the  petition.  It  Is  not  a  case  of 
doubt,  or  question  as  to  amount  The  petl- 
tlonera*  own  statements  in  the  records  are 
such  as  to  exclude  doubt  or  qiuestton.  In 
Dillon  on  Bemoral  of  Causes,  (page  63,)  It  la 
ssid:  "The  value  of  the  matter  In  dispute, 
for  the  pnzpofles  of  removal,  Is  to  be  deter- 
mined by  reference  to  the  amount  claimed 
In  the  declaration,  petition,  or  bill  of  com- 
platnt."— and  many  cases  are  dted  to  support 
the  rule.  It  seems  to  be  appellantB*  fbeary 
that  the  averments  In  the  peUtion  for  removal 
are  alone  to  be  «nuddered  as  showing  the 
amount  in  oontruvemy.  We  think  the  order 
of  flie  district  court  In  refusing  tiie  petition 
for  removal  was  rigbt  and  its  Judgmoit  is 
affirmed. 


EABB  V.  CniOAGO,  &  L  *  P.  BT.  Ca 
(Sopreme  Oonrt  of  Iowa.   Jan.  20, 1893.) 
Brocx  Killed  by  Locomotive— Failckb  to 
Fbn<.k  Tkack. 

1.  In  an  audon  against  a  rsllrond  for  kill* 
log  a  colt,  it  is  not  «Tor  to  allow  plaintiff  to 
testifr  tliat  defendant's  foreman  pointed  out 
to  him  the  place  where  the  accident  occurred, 
without  itatinft  what  the  foreman  satd. 

2.  Where  the  court  cbartfcd  that  to  entitle 
me  who  has  been  injured  in  bis  property, 
thronKh  the  nesiect  of  a  railroad  company  to 
pn^etiy  fence  its  tracks,  to  recover,  "it  ii  only 
necessary  for  euch  owner  to  prove  the  injurr 
to  or  deatructtoQ  of  his  property,"  the  error  Is 
cured  by  the  further  charge  that  the  burden  la 
on  plaintiff  to  establish,  by  a  preponderance  of 
evidence,  all  the  ollesations  of  bis  complaint; 
that  the  plaintiff  could  recover  only  If  the  colt 
was  runDlns  at  large,  and  passed  onto  the 
track  by  reason  of  defendaot's  fallnre  to  prop- 
erly fimce  It,  and  that  a  failure  or  oexlect  to 
fence  its  track  rendered  the  defendant  liable 
to  the  person  injured  by  such  nesiect,  anless 
Dceasioned  by  the  willfQl  act  of  huDBelf  or  Us 
agent 

Appeal  from  district  court,  Marion  oounty; 
A.  W.  Wilkinson,  Judge. 

Action  to  recover  double  the  value  of  a  oolt 
alle};ed  to  have  been  injured  and  rendered 
worthless  by  a  locomotive  engine  of  defend- 
ant at  a  point  on  Its  railway  where  a  right  of 
way  was  not  fenced,  but  where  the  right  to 
fence  existed.  There  was  a  trial  by  jury,  and 
a  verdict  and  judgment  for  plalntlfr.  The 
defendant  appeals. 

Oummlns  &  Wright,  for  appeUont  S.  F. 
Pronty,  for  wpellee. 

BOBINSON,  a  J.  In  October.  1889.  a  colt 
owned  by  plaintiff  was  so  Injured  by  a  loco- 


motive engine  of  defendant  that  it  was  killed 
by  section  hands.  The  chief  controversy  in 
the  case  Is  In  regard  to  tile  plaoe  on  defend* 
ant's  rallwav  where  the  oolt  was  struck  by  the 
engine.  FUOntlff  contMids  that  the  place  was 
a  few  feet  west  of  a  hlf^way  crossing  where 
the  right  to  fmoe  existed,  but  where  Uiere 
was  no  fense.  The  defoidant  ocmtends  that 
It  was  on  the  crossing,  and  that  the  evidence 
to  that  effect  was  so  dlr,  ct  and  positive  that 
the  Jury  were  not  authorized  to  find  that  It 
was  elsewhere. 

1.  The  aoddent  oconrred  about  5  o*dkoA  In 
a  dark,  rainy  morning  and  was  seen  only  tqr 
the  engineer  and  fireman  of  the  engine  whleb 
caused  It  The  evidence  of  the  engineer  was 
giroi  In  the  form  of  an  affidavit  for  a  oontlnii- 
ance  made  by  an  agent  of  defendant  and  the 
flremsn  a^ieared  and  testified  In  oonrt  The 
evidrace  of  the  engineer  Is  to  the  effect  that 
the  colt  was  on  the  crossing  when  the  en- 
gine, which  waa  gnbig  eastward,  stmok  It, 
and  that  It  was  carried  thnngli  ttw  wing 
fence  connected  with  the  cattle  guard  on  tbo 
east  side  of  the  tilghway.  The  fireman  testi- 
fies that  the  oiflt  waa  struck  whUe  on  the 
orosdng.  bat  he  does  not  know  how  fiir  It 
was  carried.  When  found  several  hours  aft- 
erwards, it  was  50  yards  or  more  east  of  flie 
crossing,  but  it  had  probaUy  wslked  or 
dram^  Itself  a  part  of  that  dtstanoe.  The 
appellant  contends  that,  as  tba  eridenoe  of 
these  witnesses  is  contradicted  only  by  dr- 
oamstanoea  which  are  not  oonclnslve  in  their 
nature,  the  verdict  should  not  have  been  per- 
mitted to  stand,  and  as  supporting  Its  dalra 
dtea  Heade  v.  Bailway  Oa,  46  Iowa,  699: 
Bhlnes  V.  BaUway  OC  76  Iowa,  S9T.  89  N. 
W.  912;  AsbacAi  t.  Bailway  Oo.,74  lom, 
248,  87  N.  W.  Bep.  182;  and  other  cases. 
We  do  not  tblvk  the  rule  of  thoee  cases  is  ap- 
pltefUde  to  the  Cscts  in  tills  case,  as  tliey  may 
have  be^  found  by  the  Jury.  Witnesses 
who  examined  the  oolt  and  the  track  and 
fOioe  In  the  lididty  ct  the  aoddent,  testify 
substantially  as  ftdlows:  At  pdnts  a  few 
feet  west  of  the  cattle  guard,  wbkiL  Is  weaf 
of  the  orosdng,  wm  ftrand  tradu  whidi  tbe 
colt  probably  made,  and  "scrapes"  in  the 
roadbed  and  at  the  ddea  of  the  rails,  Indicat- 
ing that  the  colt  had  been  dragged  along  the 
traok.  Tbe  wing  fence  at  the  north  end  of 
the  oatae  guard,  on  the  west  side  of  the  oroaa- 
ing,  was  buUned  eastwanl  On  the  aula  of 
the  ties,  and  on  the  wing  fences,  both  west 
and  east  of  the  crossing,  was  iwrseholr  like 
that  of  llie  colt  Tbe  oott  waa  thrown  off  on 
the  nortii  side  of  the  railway,  and  Qie  tracks 
west  of  the  crossing  Indicated  that  tlie  greater 
part  of  its  body  was  north  of  tbe  center  ct  the 
track  when  It  was  stmdL  This  testimony 
was  not  only  In  confltet  with  that  of  the  en- 
gineer and  fireman  in  regard  to  the  plaoe  of 
the  aoddent  but  If  tm^  it  authotlKd  the  Ju- 
ry to  find  that  the  idace  must  have  beoi  weet. 
of  the  croBsbig,  and  at  a  point  where  defend- 
ant lutd  a  right  to  fence.  The  Jury  foonA 
that  sodi  waa  the  ease,  and  we  CMmot  aay- 
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that  tiMir  mdlct  ts  nftt  fKMbdned  by  the  erl- 
dcnoe. 

2.  The  plmlntflX.  while  teettfying  m  a  Wtt- 
nea.  \ru  a*ed:  "Who  pointed  out  to  ron 
the  pbioe  -where  the  ulraol  wu  Mraelc,  h 
joa  went  down  there  m  the  hand  oar?"  He 
iiDswered,  *Vr.  Vaa(lerk;ilk."  He  was  then 
asked.  "Who  to  he?"  and  answered,  "The  Be<v 
don  foriantn."  tte  dafendint  objected  to 
each  qoestloD,  and  now  oocrplatm  of  the  rol- 
tog  of  the  ooort  In  raocftrlag  t&e  answers. 
Ike  adDaMon  ot  the  foreman  would  not  bare 
beta  ooxnpetent  eridence  against  the  princi- 
pal, nor  proof  of  the  faot  tn  ooDtroreray,  but 
the  am  wen  seem  to  hare  been  admitted  on 
the  theory  that  they  might  be  prehmhiary  to 
material  testlinony.  Tbufy  could  not  have 
been  prejndbdal,  for  the  reason  that  plaintiff 
was  not  permitted  to  state  <«rtuit  ttw  fomnan 
eaid.  and  did  not  datm  to  know  the  plaea  of 
the  aoddent 

3.  Am>eUant  oomplalns  of  the  fourth  pantp 
Cmph  of  the  diarge,  whkdi  tmrtruoted  tuc  Jury 
that  "under  tixe  statute  of  ttilB  state  ereiy 
fallway  corporation  opeT&ting  a  railway,  tf  It 
faite  to  fence  Its  track  agiUnst  Uve  stock  ron- 
aSDg  at  large,  at  all  potnta  where  auoh  right 
to  fence  ezlstB,  to  Uabte  to  the  owner  of  any 
aoch  stodt  injorcd  or  IdUed  by  reason  of  the 
want  of  such  fenoe  fbr  the  Tslne  of  the 
erty  or  damage  caused,  unless  the  same  was 
occailoDed  by  the  wfnfal  aot  of  the  owner  or 
Us  agent;  and,  to  entitle  ewA  per.  on  t>  re- 
ooTer,  tt  la  only  neoesaary  for  such  owner  to 
piwre  the  Injiiry  to  or  destruotlon  of  hto 
property.  •  •  • "  The  part  com{datned  of 
to  the  last  sentence  of  the  ouotatloo.  The  en- 
tire paragraph  was  designed  to  be  a  brief 
statement  of  the  law  which  entitles  the  stock 
owner  to  recover  of  the  railway  corporattcm 
In  a  case  of  this  bind,  as  contained  In  section 

of  the  Code.  The  part  of  which  oem- 
plalnt  to  made  to  a  paraphrase  of  a  portion  of 
the  statute,  and  In  legal  effect  to  the  same. 
It  to  not  true,  however,  that  to  entitle  the 
stock  owner  to  recover  It  to  only  necessary 
for  bim  to  prove  the  Injury  to  or  destrucUon 
of  hto  property.  Xn  Uanwell  v.  BaUway  Co., 
80  Iowa.  MS,  45  N.  W.  Itep.  S68,  It  was  said 
of  that  portion  of  ttie  statute  that  It  was  not 
dfiigned  to  rtl^wise  wlthall  proof  on  the  part 
^  ths  property  owner,  exoeptlng  In  regard  to 
the  injury  to  or  destruction  of  hto  property, 
but  only  to  enable  hbn  to  make  a  prima  facie 
case  by  proving  fewer  facto  than  would  be 
neoemaary  but  for  the  statute.  Therefore,  If 
the  fourth  paragraph  of  tbe  charge  hnd  been 
designed  to  Instruct  the  Jury  ftilly  as  to  what 
plaintiff  was  required  to  prove  In  order  to  re- 
eover.  tt  would  have  be«t  erroneous.  But  it 
to  apporest  from  the  charge,  as  an  entirety, 
that  tbe  paragraph  In  question  was  not  In- 
tended for  that  purpoae,  and  that  the  Jury 
could  not  have  so  imdentood  It  The  petl* 
tkm  states  all  facts  wtdeh  were  necessary  to 
eoastttnta  a  cause  of  action  against  defend- 
ant and  the  sobstanoe  of  the  allegations 
therein  oontaiaed  was  fully  set  oat  In  the 
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dinrge.  The  fury  were  told  that  the  burdeb 
was  upon  plaintiff  to  estabUsh  those  allega- 
tioQs  by  a  preponderance  of  the  evidence. 
They  were  also  Instructed  In  regard  to  the 
right  of  defendant  to  fence  Its  right  of  way, 
and  T!he  effect  of  a  failure  to  do  so.  They 
were  also  told.  In  substance,  that  plnlntUC 
could  recover  only  la  case  It  appeared  that 
the  colt,  whne  runntng  at  large,  passed  onto 
the  tmck  of  deftendant  by  reason  of  its  omls- 
ttcra  or  neglect  to  Inclose  Its  right  of  way 
with  a  snfllclent  fbnce,  and  while  so  upon  the 
track,  at  a  point  where  defendant  had  a  right 
to  fence,  was  strudc  and  Injured  by  Its  en- 
gine. We  think  the  charge  was  not  mtoleud- 
tng,  and  that  tiie  matter  of  which  defendant 
complains  could  not  have  been  prejudicial, 
nie  judgment  of  fba  dtotriot  court  to  afllrmed. 


LT8INOBR  T.  HATER  et  oL 
(Snpreme  CoDrt  of  Iowa.   Jao.  27,  1303.) 

Uortoaoss  —  RioDT  OF  Mqbtoaqeb  to  Bsdbkh 
raOH  Junior  Jddombnt  Liex. 
Oode»  f  8106.  relating  to  tbe  ri^t  of 
defendants  and  creditors  to  redeem,  prorldes 
that  the  terms  of  redemption  In  all  cases  wlU 
be  tbe  reimbursement  of  the  amount  paid  by 
the  then  lienholder,  added  to  the  amount  of  his 
own  lien,  with  interest,  subject  to  the  excep- 
tions contsined  la  tbe  next  section.  Section 
3107  provides  that,  "vhea  a  senior  creditor 
thus  redeems  from  his  junior,  lie  is  required  to 
pay  off  only  the  amonnt  of  those  liens  'which 
are  paramoont  to  Iris  own,"  with  interest  and 
costs.  Held,  that  a  mortgsfree  is  not  entitled 
to  redeem  fnHn  a  junior  judgment  lien,  since 
the  statute  only  contemiuates  a  redemption 
from  a  jimlor  oniUtor  wboi,  by  redemptiott 
or  otherwise^  he  beeinnas  the  holder  of  a  pan* 
mount  lira. 

Am>eal  Cnnn  dtoMet  ooort,  Wright  ooimly; 
S.  U.  Weaver*  JxiOgfi. 

Platntfff;  a  senior  Uenholder,  as  mnrtsacee 
brings  tbls  action  to  mfsrae  a  redemptiui 
from  a  sate  on  execution  uptm  a  Judgment  In 
favor  of  the  defendants  ^iloh  to  junior  to 
her  mortgage,  and  for  other  reUef  Incidenl 
to  the  redemption.  Decree  was  entered  dis- 
missing plaintUTa  petition,  from  which  she 
appeoto.  , 

Nagle  ft  Birdsall,  for  appeUant  F.  W. 
ratobury,  for  appelleea. 

OrvSN,  J.  1.  Ofte  foUoTlng  stat«nait  of 
tfao  facts  will  be  eoffldant  for  the  purpose 
of  the  Btngle  qMsttoo  presented  on  this 
appeal.  There  to  no  dispute  as  to  the 
facts,  and  they  an  as  follows:  F.  P.  Ly- 
sfaiger,  betas  owner  ot  the  land  tn  ques- 
tion, executed  to  plstntUT  a  mortgage  there- 
on (m  the  14th  day  of  Febroary,  ISSB.  to 
secure  the  payment'  of  ^45,  evidenced  by 
promissory  note,  with  Interest  due  February 
14,  1894,  which  mortgage  was  duly  re- 
corded. It  ccmtalned  the  nsual  olatise  ttuit  a 
flUtuFo  to  pay  the  interest  should  render 
the  entire  sum  due.  On  May  20,  1880,  the 
def^udants  ^^er  obtnlned  jndgmest  In  ttie 
I  dtotrlct  ooort  against  said  F.  F  Lyrtnger  for 
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(1,093.92  damages,  and  for  attorneys*  fees 
and  costs.  They  procured  an  execution  to 
Issue,  and  caused  the  same  to  be  leried  upon 
the  lands  described  in  plaintiff's  mortgage; 
and  thereafter,  on  the  27th  day  of  July,  1888, 
said  lands  were  sold  under  the  ocecution  to 
the  defendants  Hayer  for  f 2S0,  and  a  certifi- 
cate issued  to  them.  On  the  24th  day  of 
March,  1890.  plalntIS  filed  her  affidavit  In  the 
office  of  the  clerk,  setting  forth  that  she  was 
the  owner  and  h(dder  of  said  mortgage;  that 
default  had  been  made  In  the  payment  of 
the  interest,  by  reasiHi  of  which  the  whole 
amount  had  become  due;  that  her  mortgage 
was  prior  to  the  lien  of  defoidants'  Judg- 
m«at;  "and  I  make  and  file  this  affidavit  for 
the  purpose  of  redeeming  said  land  from  ssid 
executl<m  sale  as  a  senior  creditor  under  the 
statute."  Thereafter  plaintiff  demanded  of 
d^oidants  an  assignment  of  the  sheriff's 
certifloate  of  sale,  which  they  refused  to 
make. 

2.  It  will  be  observed  that  the  defendants 
had  not  redeemed  from,  and  did  not  hold 
any  lien  paramount  to,  the  plaintiff's  mort- 
gage; Indeed,  it  does  not  appear  that  any 
such  lien  existed.  It  wUl  also  be  noticed  that 
plaintiff  did  not  pay,  or  offer  to  pay,  any 
money  in  redemption  from  the  defendantB' 
Judgment  The  ccmtentions  are  whether 
plaintiff,  as  such  paramount  Uenholder,  had  a 
right  to  redeem  from  defendants'  jimlor  lieu, 
and,  if  BO,  whetiier  she  could  not  do  so  by 
fillip  an  affidavit,  and  without  the  payment 
of  any  money.  Appellant  dtes  and^  relies 
upon  aectionB  3106  and  S107  of  the  Code. 
After  the  sections  authorldng  defendants  and 
creditors  to  redeem,  and  fixing  the  order 
and  times  vrlttiin  which  they  may  do  so,  we 
have  said  sections,  as  follows:  "Sec.  3106. 
The  terms  of  redempttoa  in  all  cases  will  be 
the  r^mbuiBement  of  the  amount  paid  by 
the  then  Uenholder,  added  to  the  amount  of 
his  own  lien,  with  interest  upon  the  whole 
at  the  rate  of  ten  per  cent  per  snmim,  to- 
gether with  costs,  subject  to  the  exceptions 
contained  In  the  next  section;  but,  where  a 
mortgagee  whose  claim  is  not  yA  due  is  the 
person  from  whom  the  redemption  is  thus  to 
be  made,  a  rebate  of  interest  at  the  rate  of 
ten  per  cent  per  annum  must  be  made  by 
such  mortgagee  on  his  claim.  Sec  3107. 
When  a  senior  creditor  thus  redeems  from 
his  Junior,  he  Is  required  to  pay  off  only  the 
amount  of  those  iims  which  are  paramount 
to  his  own,  with  the  interest  and  oosts  apper- 
taining to  those  liens."  Appellant  contends 
that  under  this  last  section  die  is  entitled  to 
redeem  from  defendants'  Junior  lien,  and  to 
be  invested  with  all  the  rights  of  the  defend^ 
ants  thereimder.  In  our  opinion  no  such  re- 
demption is  omtemplated  in  or  authorized 
by  the  statute.  The  purpose  of  redemption 
is  to  insure  to  the  debtor  and  to  his  creditors 
the  full  value  of  the  debtor's  property. 
Moody  V.  Funk,  82  Iowa,  1,  47  N.  W.  Rep. 
1006.  If  a  Junior  creditor  thhiks  the  prop- 
Artr  ot  niffldent  value  to  warrant  it,  he  re* 


deems  from  the  senior,  and  holds  Hie  prop- 
erty for  both  liens,  thereby  realizing  to  the 
debtor  and  to  himself  the  greater  value  for 
the  property.  There  is  no  possible  benefit 
gained  to  any  one  by  a  senior  creditor  re- 
deeming from  a  Junior  lien.  Tme,  the  statute 
B.i}'s  creditors  may  redeem  from  each  other, 
and  that  a  shiIot  creditor  may  redeem  from 
a  Junior  creditor;  but  It  does  not  say  that  a 
senior  creditor  may  redeem  from  a  Junior 
lien.  The  terms  of  redemption  in  all  cases 
are  the  reimbursement  of  the  amount  paid 
by  the  then  holder,  with  tuterest  and  costs, 
except  as  provided  in  the  next  sectloiL 
Leaving  out  the  exceptlcm,  we  have  a  statute 
that  requires  the  redemptloner  to  pay  to  the 
then  holder  not  only  the  amount  paid  by 
him  in  redemption,  but  the  amount  of  tils  onii 
lien,  though  Junior  to  that  of  the  redemp- 
tloner. Such  a  result  is  foreign  to  tlie  pur- 
pose of  the  statute,  and  therefore  we  have 
the  exception  that,  '*wheu  a  sailor  creditor 
thus  redeems  from  his  Junior,  he  Is  required 
to  pay  off  only  the  amount  of  those  liens 
which  are  paramount  to  his  own."  The 
statute  does  not  auUiorlse  the  useless  and 
fruitless  act  of  a  senior  Uenholder  redeem- 
ing from  a  Junior  Uen.  If  a  Junior  creditor 
has,  by  redemption  or  otherwise,  become  the 
holder  of  a  paramount  Uen,  Junior  creditors 
thereto  may  rede«n  therefrom  by  paying  as 
provided  hi  section  3107,  but  not  from  the 
Junior  Uen.  We  are  clearly  of  the  opinion 
that  the  plaintiff's  petition  was  properly  dis- 
missed. The  Jadgmwt  of  the  dlstzlot  oonrt 
Is  therefore  affirmed. 


OITT  OF  CHABITON  v.  FITZSIMM0N8. 
SAME  V.  FRAZIElIt  et  aL 
(Supreme  Oonrt  ot  Iowa.    Jan.  2A,  1883.) 
Udmicifal  CoapOBATioira  —  Gitt  Obdiitakob  — 
Du(»B]>iBiici  TO  Obdbbs  or  Omen— Taud- 

ITT. 

An  ordioance  of  a  city  prohibiting  the 
collection  and  marching  of  crowds  and  proces- 
aioDB,  and  the  making  of  noise  with  moiical  in- 
struments and  otherwise  on  the  streets  and 
sidewalks,  so  as  to  otwtmct  travel,  frighten 
horses,  interfere  with  business,  or  disturb 
others,  is  not  onreasonable  and  InvsUd  because 
it  makes  it  Oie  duty  of  the  mayor  cx  dty  mar- 
•hal  first  to  order  the  offenders  to  desit  and 
provides  that  '*the  ftflnre  or  refusal  of  any  per- 
son or  persons  to  promptly  obey  such  order  is 
a  misdemeanor,  since  uie  gravamen  of  the  of- 
fense Is  the  commission  of  the  prohibited  acts, 
and  not  the  disoliedlence  to  such  order. 

Appeals  from  district  court,  Lucas  county; 
W.  I.  Babb,  Judge. 

The  defendants  were  arrested  upon  war- 
rants issued  by  the  m^or  of  the  plaintiff 
city  upon  informations  charging  them  with 
vtolattng  an  ordinance  of  the  city.  Tti»  de- 
fendants were  taken  before  the  mayor,  and 
entered  pleas  of  not  guilty.  A  trial  was  had, 
and  they  were  found  giiUty,  and  Judgment 
was  entered  against  each  of  them  in  the  sum 
of  $10  and  oosts.  They  appealed  to  the  dis- 
trict ooort,  where*  by  agreement;  tbe  pleas 
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of  not  gnflty  were  witbdrawn,  and  the  de- 
fendants demurred  to  the  tofonnatloiiB.  The 
demurrer  was  sustained,  and  the  plaintiff  dty 
tppeala^ 

W.  B.  Barger  and  T.  M.  Stuart,  for  tytpel- 
lant  J.  G.  MitdieU  and  Warren  S.  Dnngan, 
fbr  app^ee. 

ROTHROCK,  J.  The  ordinance  under  which 
the  arrests  were  made  and  trial  had  was,  by 
agreement,  made  part  ot  the  record,  and  the 
demnrrer  was  sustained  upon  the  ground 
that  the  ordinance  waa  Invalid.  The  ordi- 
nance in  question,  so  far  as  it  pertains  to  the 
Question  iDTolved,  Is  as  follows:  "First.  That 
the  collection  or  congregation  of  peisons  upon 
the  streets  or  sidewalks  of  the  city,  and  the 
marching  or  movements  of  persons  In  crowds 
or  processions  thereon,  at  such  times  and 
places,  and  in  such  numbers  and  manner,  as 
to  obstruct  or  Impede  public  travel  thereon, 
or  to  injorlonaly  affect  or  interfere  with  the 
business  of  any  person  or  persons  on  such 
■treeta,  la  hereby  prohlUted;  and  it  Is  hereby 
made  the  duty  of  the  mayor  and  <dty  marshal 
to  order  all  such  congregatiomi  or  processions 
of  persons  to  quietly  disperse;  and  the  fail- 
ure or  refusal  of  any  person  or  persona  to 
promptly  obey  such  order  of  the  mayor  or 
dty  marshal  shall  be  deemed  a  misdemeanor, 
and,  npon  conviction  thereof,  such  person  or 
peiscHU  shall  be  fined  In  any  sura  of  not  less 
than  one  dollar  and  not  more  thnn  fifty  dot- 
lara,  In  the  discretion  of  the  court,  and  shall 
be  Imprisoned  In  the  county  Jail  until  such 
fines  and  oosta  of  prosecution  are  paid.  Sec- 
ond. That  the  m<tMng  of  any  noise  npon  the 
streets  or  sidewalks  of  the  city,  by  means  of 
musical  Instruments  or  otherwise,  Of  such 
character  and  extent,  and  at  such  times  and 
ptaces,  as  would  Ilkdy  oause  horses  and 
teams  to  become  frightened  and  nngovema* 
ble,  or  of  such  character,  extent,  and  duration 
as  to  annt^  and  disturb  others,  is  hereby  pro- 
hibited; and  it  is  hereby  made  the  duty  of 
tike  mayor  and  city  marshal  to  order  any  per- 
son or  persona  irmhing  such  noise  to  desist 
therefrom,  and  the  failure  or  refusal  of  such 
person  or  persons  to  promptly  obey  such  or- 
der of  the  mayor  or  dty  marshal  Is  hereby 
declared  to  tte  a  misdemeanor,  and,  npon  con- 
viction tiiereof,  such  person  or  persons  shall 
be  punished  by  a  fine  of  not  less  than  one 
ddlar  and  not  more  than  fifty  dollars  for  each 
offense.  In  the  discretion  of  the  court,  and 
diall  be  Imprisoned  In  the  county  jaQ  until 
Bodi  fines  and  costs  ot  prosecution  are  paid." 
Tbe  gronnda  of  demturer  are  that  this  ordi- 
nance is  imreasonable  and  trnjiist,  and  pre- 
scribes a  penalty,  not  for  the  Tiolatlon  of  an 
ordlnanoe,  but  for  the  refusal  to  obey  an  or- 
der of  ttie  mayor  or  dty  marshal.  It  Is  im- 
portant to  first  determine  whether  the  acts 
•oogfat  to  be  prohibited  by  the  ordinance  are 
tacik  as  the  dty  may  punish  by  ordinance. 
We  do  not  understand  counsel  to  claim  that 
collections  and  congregations  of  "persons 
upon  ^iB  stxeeti  w  sidewalka  <Ht  a  dty,  and 


the  marching  or  movMuoitB  of  persons  In 
crowds  or  processions  ttiereon,"  may  not, 
under  certain  circumstances  and  conditions, 
be  prohibited.  It  is  not  the  orderly  proces- 
sion, with  flags  and  banners,  musical  Instru- 
ments, and  all  the  accompaniments,  so  often 
seen  upon  the  streets  of  our  dtles  and  tovims, 
by  our  civic  sodeties,  by  political  parties, 
and  not  infrequently  at  ftmerals,  which  this 
ordinance  prohibits.  These  procesrfons  are 
everywhere  not  only  permitted,  but  encour- 
aged. But  suppose  these  processions  should 
for  an  unreasonable  time  obstruct  travel  on 
the  streets,  or  Injuriously  affect  business,  and 
be  carried  on  to  sadi  an  extent  and  for  sudi 
time  as  to  be  an  annoyance  and  a  nolsance 
to  the  public,  there  can  be  no  question  that 
the  dty  may  by  ordinance  prohibit  them,  and 
punish  the  persons  making  such  an  unreason- 
able disturbance.  If  the  ordinance  involved 
in  this  controversy  were  a  sweeping  prohibi- 
tion of  all  processions,  parades,  and  all  riding 
and  driving  upon  the  public  streets  of  the  dty 
with  bands  of  music,  flags,  torches,  and  othei 
paraphernalia  of  the  modem  Street  parade, 
there  can  be  no  doubt  that  the  ordinance 
would  be  unreasonable,  unjust,  and  invalid. 
Within  proper  Umlts,  the  dty  has  the  power 
to  "prevent  riots,  noise,  dlsttuiHmce,  or  dis- 
orderly assemblages,  •  •  *  and  to  pre- 
serve peace  and  order  therein."  Code,  S  456. 
We  do  not  imderstand  counsel  for  the  defend- 
ants to  question  these  general  propositions. 
The  reel  objection  which  they  m^  to  the  or^ 
dinance  is  that  the  offmse  Is  made  to  depend 
upon  the  whim  or  caprice  of  the  mayor  or 
dty  marshal.  It  is  true  that  imder  the  ordi- 
nance, when  persons  are  arrested  and  brought 
for  trial,  it  Is  Incumbent  on  the  prosecution 
to  show  by  evidence  that  the  order  to  desist 
from  making  the  disturbance  was  given  by 
the  mayor  or  cAty  marshal.  But  it  is  also 
Incumb^t  on  the  prosecution  to  prove  that 
the  person  or  persons  charged  were  guUcy  of 
doing  the  prohibited  acts.  This  is  the  grava- 
men of  the  chai^.  Evidence  that  the  order 
to  desist  was  given,  without  more,  would  not 
authorize  a  conviction.  We  are  aware  of  no 
case  determined  by  a  court  of  last  resort 
which  ts  exactly  in  point  upon  the  question 
under  consideration.  In  Re  Frazee,  63  Midi. 
396,  30  N.  W.  Rep.  72,  it  was  determined 
that  an  ordinance  absolutely  prohibiting 
street  processions  with  mtislcal  Instruments, 
banners,  torches,  etc.,  or  while  singing  or 
shouting,  without  the  consent  of  the  mayor 
first  obtained,  was  tmreasonable,  and  there- 
fore invalid.  In  that  case  the  offense  con- 
slsted  In  failing  to  obtain  the  (»nsent  of  the 
mayor  before  the  procession  or  performance 
began.  In  the  case  at  bar  persons  are  not 
prohibited  from  putting  a  procession  in  mo- 
tion. The  prohibition  extends  to  such  a  dis- 
play as  causes  a  public  annoyance.  So  in 
the  case  of  Mayor  of  Baltimore  v.  Badecke, 
49  Md.  217,  It  was  held  that  an  ordinance 
whkdk  provided  that  permits  for  steam  boU- 
I  ers  and  engines  ml^t  be  revoked  and  re* 
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mored  after  six.  nKHitbs'  notice  from  tbe 
mayor,  and  any  one  receiving  such  nottoe, 
who  refused  to  comply  therewith,  should  pay 
a  fine,  was  held  to  be  unreasonable.  This 
was  an  unwarrantable  and  unreasonable  In- 
terference with  the  prosecuHon  of  a  legiti- 
mate business,  and  depended  upon  the  mere 
caprice  of  the  mayor.  In  the  case  at  bar,  as 
we  hare  said,  the  offense  consists  In  doing 
acts  which  are  everywhere  regarded  as  sul>- 
ject  to  municipal  controL  Other  coses  are 
cited  by  counsel,  but  it  appeara  to  us  that 
they  are  clearly  distinguishable  from  the  case 
at  bar.  On  the  other  tiand,  in  the  case  of 
Com.  V.  Davis,  140  Mass.  485,  4  N.  £.  Rep. 
677.  an  ordinance  providing  that  ''no  persons 
shall,  except  by  the  permisdon  of  the  said 
committee,  deliver  a  sermon,  lecture,  address, 
or  discourse  on  the  common  or  public 
grounds,"  It  was  held  that  the  ordinance  was 
not  unreasonable  and  invalid.  The  commit* 
tee  referred  to  in  the  ordinance  was  ihe  com- 
mittee of  the  dtj  council  bavin;  charge  of 
the  public  grounds.  See,  also,  Com.  v.  Plals- 
ted.  14S  Mass.  375,  19  N.  E.  Rep.  224.  In 
our  opinion,  the  ordinance  in  question  is  not 
unreasonable.  It  Is  applicable  to  all  peiBona 
who,  by  violating  its  provisions,  subject  them- 
selves to  its  penalties;  and  the  mere  fact  that 
no  arrest  can  be  made  imless  the  mayor  or 
martial  sliaU  order  the  ofTender  to  cease  from 
violating  the  ordinance,  instead  of  being  op- 
pressive on  the  citizen,  operates  as  a  warning 
to  him  to  delist  from  a  violation  of  Hie  ordi* 
nances.  He  should  not  be  heard  to  oo:nplaln 
of  this  feature  of  the  ordinance.  The  order 
at  tbe  district  ooort  sustaining  tha  demurrer 
to  tile  InfbrmatlMi  Is  reversed. 


BAIRD  T.  REimNOHAUB. 
(Supreme  Court  of  Iowa.  Jan.  23,  1893.) 
When  Desd  a.  Uurtgaoe— ErmKNce. 
Where,  In  an  actloa  in  equity  to  declare 
a  deed  absolute  on  its  face  to  be  a  mortgage,  tbe 
answer  speaks  of  the  consideration  in  the  deed 
as  "bommed  money,"  and  defendant,  in  his  tes- 
timony, refers  to  it  as  a  '^oan,"  and  all  the  evi- 
dence supports  plaintiff's  contention  that  the 
deed  was  given  as  secority  for  a  debt  due  de- 
fendant, such  deed  win  be  dedared  a  mortgage. 

Appeal  from  district  court,  Van  Buren 
county;  Dell  Stuart,  Judge. 

Action  in  equity  to  decree  a  deed  absolute 
on  Its  face  to  be  a  mortgage,  and  to  redeem 
therefrom.  Judgment  and  decree  for  plain- 
tiff. Defendant  appeals. 

Wheny  &  Walker,  for  appeUant.  fiOonn  ft 
Brown,  for  appellee. 

KINNB,  J.  1.  April  9,  1887,  plaintiff  was 
the  owner  of  a  small  tract  of  land  in  Tan 
Biuren  county,  Iowa.  On  that  day  she 
claims  she  borrowed  $240  of  the  de- 
fendant, to  draw  interest  at  10  per  cent; 
per  wTiniim^  and  said  principal  sum  and 
Interest  to  be  paid  to  defendant  April  9, 
188S:  that  to  ■acnre  snbh  payment  she 


puted  to  .defendant  a  deed  of  conveyance  of 
the  promises;  that  the  deed,  while  absolute  In 
form,  was  in  fact  given  to  secure  said  sum  so 
borrowed,  and  in  fact  a  mortgage,  ^e  also 
avers  that  she,  on  April  2, 1&88,  tendered  tbe 
amount  due  on  said  loan  to  defendant,  and 
demanded  a  reconveyance  of  said  real  estate, 
which  was  refused.  She  also  pleads  readi- 
ness to  p^  the  amount  due  defendant;  that 
defendant  threatens  to  oust  plaintiff  from  the 
possesion  of  said  premises;  and  prays  that  an 
injunction  Issue,  and  for  an  accounting,  that 
she  be  permitted  to  redeem,  and  that  defend* 
ant  be  required  to  reconvey  said  real  estate 
to  her.  Defendant  denied  generally,  and 
pleaded  that  ttie  loan  was  made  In  consldern- 
tttm  that  plaintiff's  husband  would,  by 
April  9,  1838,  repay  to  defoidant  (240,  with 
Interest  at  10  per  cent,  also  taxes.  Insurance, 
and  other  liens  against  the  property,  In<dad- 
ing  a  judgment  of  one  Jones  against  plain- 
tiff's husband;  and  claims  that  the  contract 
was  that,  if  plaintiff  and  her  husband  failed 
to  pay  said  sums,  thai  the  property  was  to 
be  defendant's;  avers  plainUfTs  faUure  to 
pay  as  agreed.  Plaintlfl  replying,  denies  all 
idlegatlons  in  the  answer  and  amendments  In- 
condstent  nith  her  claim. 

2.  There  Is  no  room  for  controversy  as  to 
the  law  applicable  to  this  cas&  The  role  Is  un- 
disputed tiiat  to  show  that  a  deed  Is  not  tn  fact 
not  an  absolute  conveyance,  bnt  was  intended 
as  a  mortgage  to  secure  a  debt,  the  evidence 
must  be  clear,  satisfactory,  and  convluclng. 
Corblt  V.  Smith,  7  Iowa,  60;  Hyatt  v.  Coch- 
ran, 37  Iowa.  309;  Kibby  v.  Hanh,  61  Iowa, 
190,  10  N.  W.  Rep.  35;  Knig^it  v.  McGord,  63 
Iowa,  19  N.  W.  Rep.  310;  Longer  v. 
Meservey,  80  Iowa,  169,  45  N.  W.  Rep.  732. 
If  it  appears  that  the  debt  was  extinguished, 
and  the  grantor  is  invested  with  die  riglit  to 
repurohase  by  a  given  time,  and  <m  the  pay- 
m^t  of  a  certain  sum,  whether  it  be  the 
amount  of  the  orlgUud  debt  with  Interest  or 
some  other  sum,  then  the  transaction  would 
be  a  conditional  sale.  Tructa  v.  Lindsey,  18 
Iowa,  504;  Hughes  v.  Sheaff,  19  Iowa,  343. 
The  burden  is  on  the  plaintiff  to  establish  the 
fact  that  the  character  of  the  Instrument  Is 
other  than  that  which  it  appears  to  be  on  Its 
face.  If,  from  all  the  evidence,  a  doubt 
arises  as  to  whether  the  transaction  was  a 
mortgage  or  conditional  sole,  such  doubt  must 
be  resolved  in  faror  of  bedding  the  Instru- 
ment a  mortgage.  Trochs  v.  LJndaeyn  18 
Iowa.  504;  Scott  v.  Mewhirter.  49  Iowa,  489; 
Barthell  v.  Byverson,  64  Iowa,  102,  0  N.  W. 
Rep.  178.  The  property  in  controversy  had 
been  sold  at  dierUTs  sale  to  one  Hffey,  and 
the  money  procured  by  plaintiff  from  the 
defendant  was  to  repurdiase  the  property, 
which,  prior  to  said  sale,  had  beoi  owned  by 
plaintiff.  We  cannot  review  the  testimony  in 
detaU,  but  may  refer  to  a  few  matters  that 
appear  In  it  wM(di  tend  to  show  the  character 
the  traiisactl(u  between  these  parties.  De- 
fendant, in  his  original  answer,  several  times 
(Qwahs  of  tiie  $240  as  having  been  *'bor- 
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rowed**  tij  plaintiff.  He  also.  In  Us  teM- 
moiiy.  Indicates  that  he  considered  the  mat- 
tn-  as  a  loan.  He  says,  "I  loaned  the  plain- 
tfff  and  her  hnsband  some  money  about  April 
8;  1SB7.*'  Again,  "At  the  time  I  loaned  this 
neniey,*'  etc.  Tben  he  ^eaka  of  aome  money 
plalntlfl^  hoibend  owed  blm  tiefore  "I  loaned 
them  ti»  S24a"  Again,  it  appeoxa  from  de- 
fendsnt's  testimony  that  at  the  time  plahitlff 
claims  die  made  blm  a  tender  he  was  willing 
to  reeelTe  a  sum  less  than  he  claimed  was 
doe  Mm  as  a  pert  poymeDt  Witneaa  Wd- 
hom,  for  defendant,  speaks  of  the  transaction 
as  a  'loon'*  made  by  d^tendant,  and  be  seems 
to  have  first  tnought  the  fact  that  plain- 
tiff wanted  this  money  to  ttw  deflradanfa  at- 
tentloB.  The  testimony  of  plaintiff  and  her 
husband  dearly  Aows  that  the  money  was 
loaned  to  plnlntiff.  While  the  callins  the 
transaction  a  'loon**  wotdd  not  make  It  such, 
yet  the  &ct  that  defendant  so  q^eaks  of  It  Is 
proper  to  be  taken  Into  consideration  In  de- 
t^mlnlng  the  diaracter  of  the  arrangemmt 
between  bhn  and  plaintiff.  Defendant  claims 
that  the  agreement  was  that  he  was  to  be  re- 
paid bis  f240  and  Interest,  insonuce,  and  all 
Uens  on  the  property,  hufludlng  a  jndgment 
against  platntUTs  hartMmd  and  In  thror  of 
one  Jones.  Now,  it  Is  douMfol  tf  this  Jones 
fudgmoit  was  a  lien  npon  this  land,  and  de- 
fendant's erldence  that  it  was  to  be  paid 
does  not  appear  to  be  sostalned  by  any  other 
person  who  heard  the  agreement  stated.  We 
are  wdl  satlifled,  from  a  carefal  consldera- 
tion  of  an  the  erldaice,  that  the  nuHi^  was 
glTcn  plaintiff  as  a  loon,  that  the  relation 
of  debtor  and  creditor  was  then  created  be- 
tween plaintiff  and  defendant,  and  that  the 
deed  was  Intended  to  provide  a  security  for 
the  debt  Such  being  the  case,  the  deed  must 
be  treated  as  a  mortgage,  and  pUiwHir  if  eo- 
tltled  to  make  redemption.  We  tblnk  the 
amount  found  necessary  to  redeem  by  the 
district  court  was  correct,  and  its  Judgment 
win  be  affirmed. 


DABBOW  T.  UNION  COUNTT. 
(Sapmae  Cmnt  of  Iowa.  Jsa.  23,  1803.) 

Tax  Balk — Rbdemptiok. 
Plaintiff  purchased  "in  a  lamp,"  at  a 
tax  sale,  lots  Nos.  31,  32  and  33.  and  paid  all 
taxes  then  dne  thereon.  Lot  No.  32  was  worth 
94,000  or  95,000,  and  the  others  about  $700.  B. 
owned  the  Mpiity  in  lot  No.  82,  and  redeemed. 
The  auditor  agxregated  the  amounts  paid  by 
plaintiff  on  all  the  lots,  and  accepted  ooe  third 
mereof  as  tbe  amount  dne  on  lot  No.  82,  whit^ 
^intiff  sccQited  from  lilm.  field,  diat  by  sach 
acceptance  plaintiff  precluded  himself  from  re- 
eoTerins  an  amount  proportionate  to  the  TBlue 
of  the  lot. 

Appeal  from  district  court,  TInlon  county; 
H.  M.  Towner,  Judge. 

Action  to  recover  for  taxes  paid.  Judg- 
ment  for  the  plaintiff,  and  the  defendant  ap- 
peals. 

P.  <X  Winter,  Co.  Atty^  for  appellaat 
James  W.  UoDUl,  for  appeUeew 


GKANGBR,  J.  Tbe  fidlo^g  Is.  tat  snb- 
stance^  the  essential  part  of  the  petition: 
J.  O.  Otdby  was  ttie  owner  of  lots  31,  32,  and 
83  of  South  HUl  addition  to  the  dty  at 
Cresttm,  In  TTnlm  comity.  On  the  ISth  d^ 
of  Jnne,  1880;  he  executed  a  school-fund 
mortgage  to  the  defendant  oonnty  on  lota  SI 
and  83.  On  the  1st  of  l^bmary,  1898,  h« 
made  a  mortgnim  on  aU  tbe  lots  to  Frank 
A  Darrow,  to  secure  Uifi  payment  of  $8,000. 
At  a  tax  sale  In  Deoember,  1885,  Lew  B. 
Danow,  tiie  plaintiff,  (irtunn  we  understand 
to  be  of  the  firm  of  Frank  ft  Barrow.)  de- 
sired to  pnndtase  lot  No.  82  to  protect  the 
seoortty  of  his  mortgage,  bat  the  treaanrer 
deoUned  to  sell  the  lot  sepamte;  and  wouM 
only  sell  the  three  lots  "In  a  lump,"  because 
they  were  so  assessed  and  advertised;  where- 
upon the  plaintiff  so  purchased  the  lots,  pay- 
ing therefor  $75.84.  For  taxes  aabaequently 
aoerulng  he  inid  in  the  aggregate  of  $126.43. 
niereoftar  the  defoidant  county  foreclosed 
Its  mortgage  on  lots  81  and  83,  and  In  due 
tims  received  a  ShevUFs  deed  thereot  After- 
wards  the  plalntUf  a  mortgage  was  foreclosed 
on  lot  No.  82,  and  said  lot  was  sold  and  Ud 
In  by  the  mortgagee  for  much  leas  than  the 
debt  and  costs.  Before  the  expiration  of  the 
year  of  redemption  on  the  latter  sale,  Coll^ 
sold  lot  No.  82  to  one  Brown,  who  redeemed 
It  from  the  sale  und»  ttie  mortgage^  and 
then  applied  to  the  auditor  to  redeem  from 
the  sole  to  the  phUntfft  for  tans.  The  t» 
demptlon  was  permitted,  and.  to  fix  the 
amount  to  be  paid  therefor,  the  auditor  a^ 
gregated  the  amounts  paid  by  Darrow  on  aB 
flis  lots,  and  th«t  todk.  one  third  thereof, 
making  $83.60,  on  the  payment  of  which 
Brown  received  his  certificate  of  redemp. 
tlon,  and  that  amount  was  paid  to  the  plain* 
tiff.  The  value  of  lot  8%  with  the  bulUlngs 
thereon,  ynm  $4,000  or  $6,000,  and  the  vahis 
of  lote  31  and  33  was  about  $700: 

This  acdon  Is  to  recover  from  tbe  county 
the  balaace  of  such  aggregate  amount,  via. 
$140.13.  To  the  petition  there  was  a  de- 
murrer. wUxsti  the  district  court  overrule^ 
and  upon  this  action  of  the  court  error  Is 
predicated.  A  ground  of  the  demnrrer  is 
that  the  plaintiff,  by  accepting  the  amount 
paid  In  by  Brown  for  the  redemption,  rati- 
fied the  act  of  the  auditor  in  Issuing  the  cer- 
tiflcate  of  redonptlon.  It  Is  said  by  appMe^ 
In  argument,  that  "the  record  does  not  ahow 
that  plaintiff  ever  received  the  money,  ex- 
cept InferentlaUy.  tnm,  a  statement  of  the 
amount  due  In  Hie  close  of  the  petition.** 
The  petition  In  terms  states  ttutt  the  plaintiff 
pres«ited  its  claim  for  allowance  to  the  board 
of  supervisors  of  the  deCenduit  coun^  for 
tbe  balance  of  his  payments,  "after  deduct- 
ing the  sum  of  $88.00,  which  bad  been  re- 
ceived by  plaintiff  for  the  redemption  of  lot 
32."  That  Is  a  plain  at^owledgemoit  of 
havtog  accepted  that  amount  for  ^e  purpose 
at  redemption.  Nothing  appears  to  Indloate 
that  tt  was  not  received  with  fall  knowledge 
of  the  sLtnation,  and  In  ftill  ot  plalntUTs  ctolm. 
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Ooncedins  Qie  amonnt  was  too  small.  It  had 
been  accepted  bb  the  proper  proportion,  so 
tar  as  appears,  in  good  faith,  by  the  auditor, 
and  then  received  by  the  plaintiff,  "for  the 
red^nptlon  of  lot  32."  By  this  act  the  plain- 
tiff is  concluded  from  claiming  more.  If 
facts  eizlsted  in  aTddance  of  the  facta  as 
stated,  they  should  have  l>een  made  to  ap- 
pear. The  Inference  is,  from  the  facts  plead- 
ed, that  the  plalntlfl  approved  or  ratified 
the  act  of  the  auditor.  Byington  v.  Hamp- 
ton, 13  Iowa,  23,  is  in  principle  a  similar 
case,  uprai  the  question  of  the  officer  havli^ 
received  less  than  Is  actually  due  for  redemp- 
tion, and  In  that  case  the  amount  paid  had, 
as  in  this  oase,  been  accepted.  The  ooort 
•aid:  "Again,  the  complainant  accepted  of 
the  amount  of  the  redemption  money  paid 
In  by  the  defendant,  and  by  this  act  he 
ratified  the  act  of  the  treasurer  in  Issuing 
thB  certificate  of  red«nptton."  It  is  ui^ed 
tliat  the  remark  quoted  is  obiter  dicta.  It  is 
true  that,  as  the  court  found  the  facts  to  be, 
the  rule  announced  was  not  necessary  to  a  de- 
termination of  the  case;  but  it  seems  to  have 
been  the  conclusion  that  with  the  facts  others 
wise  than  as  found  the  plaintiff  could  not 
recover,  and,  as  we  understand,  the  rule  was 
pertinent  to  tiie  issues  involved  in  the  trial, 
there  l>elng  a  dispute  as  to  the  facts  estab- 
Uahed  by  the  evidence.  In  such  a  case  the 
ooort  could  property  announce  the  rule  of 
law  as  applicable  to  the  facts  as  they  were 
claimed  to  be.  It  is  not  Important  that  we 
should  c<mskler  tiie  other  ground  of  the  de- 
murrer, as  this  seems  concludve  of  the  case. 
The  demorror  Aould  have  toeea  sustained, 
asd  the  judgment  to  rerersed. 


NELSON  V.  NELSON. 
<8i^ems  Oonrt  of  Iowa.  Jan.  27,  1898.) 

CosTBiOT— Action-  roK  Breach. 
Defendant  married  plaintiff's  mother,  a 
widow,  who  ba.d  been,  twice  before  married; 
l^aiDtiff  being  tlie  sod  of  her  first  huslMUid. 
Defendaot  agreed,  in  onuideration  of  the 
grant  to  him  of  his  wife's  interest  In  her  second 
nusbaod's  land,  to  pay  plaintiff  $300  on  the  ex- 
ecnUon  of  a  release  by  plaintiff  of  all  hia  inter- 
est In  his  mother's  diBtribntiTe  share  of  de- 
fendant's estate.  The  conveyance  was  made 
to  defendant,  and  plaintiff  sued  for  paym^t, 
asking  that  the  decree  recite  the  agreement  as 
to  the  release  from  him.  and  that  it  estop  him 
from  claiming  any  intereat  in  the  estate  of  de- 
fendant or  nis  wife  inconsistent  therewith. 
Sdd,  that  defendant  havine  received  the  land, 
and  plaintiff  having  offered  to  fuUfil  his  con- 
tract. def«idant  could  not  refuse  payment  on 
the  ground  that  the  contract  is  not  such  aa 
□ecesBsrily  to  secure  to  his  own  bod,  as  against 
plaintiff,  the  distributive  share  of  bis  wif^  in 
his  estate,  should  ahe  Burvive  him. 

Appeal  from  district  court,  Wrl^t  county; 
D.  B.  Hindman,  Judge. 

The  plaintiff  la  the  son  of  Mary  Nelson, 
who  was  the  widow  of  Antone  Nelson,  who 
died,  leaving  two  children,  Nels  M.  and  Cora; 
the  plaintiff  not  being  a  son  of  Antone  Nel- 
KHL  AntfHW  died  leaving  40  acres  ta  land 


and  some  petsonal  property.  The  defendant 
was  a  brother  of  Antone  Nelson,  and  after 
tals  deatii  was  married  to  his  widow,  Mary. 
Thereafter,  such  a  contract  was  made  that 
Nels  M.  and  Cora  Nelson,  throu^  their  guard- 
ian and  Mary  Nelson,  conveyed  to  the  defend- 
ant the  estate  of  Antone  Nelson,  Including 
the  40  acres  of  land.  The  consideration  to 
Nels  M.  and  Cora  was  $300  each;  «ad  it  is 
the  plaintiff's  claim  that  the  same  amount 
was  to  be  paid  for  the  Interest  of  his  mother, 
and  by  the  agreement  it  was  to  be  paid  to 
him,  and  that  $100  thereof  has  been  paid. 
This  action  is  In  eqtilty,  to  enforce  the  con- 
tract as  to  the  remainder.  The  Issues  Involve 
a  finrtiTtg  of  the  terms  of  the  contract  as  to 
the  sole  of  the  widow's  share.  The  district 
court  found  with  the  plataitlfl,  and  the  de* 
fendant  appealed. 

Naj^e  &  BlrdaaU,  for  appdOant  Weel^ 
Hartln  and  J.  G.  Moata,  for  iqtp^lee. 

(rBANGER,  J.  In  an  actiftt  at  law  the 
plaintiff  obtained  a  verdict  and  Judgment  fbr 
his  claim,  which  Judgment  was  reversed  In 
this  coiui;  (38  N.  W.  Bep.  134)  on  the  groond 
that  the  payment  of  the  $300  for  Mary  Nti- 
son's  interest  in  the  estate  of  Antone  Nelson 
was  conditioned  upon  the  execution  of  an  In- 
strument in  writing,  by  the  plaintiff,  releas- 
ing all  the  interest  which  he  otherwise  would 
acquire  by  descent  his  mother  in  her 

distributive  share  of  defendant's  estate.  In 
ciso  she  should  survive  him.  Thereafter  a 
substituted  petition  in  equity  was  filed,  it  be- 
ing the  one  in  the  present  action.  In  this  pro- 
ceeding judgment  la  asked  for  the  unpaid 
balance  of  the  $300,  and  that  It  be  made  a 
lien  on  the  real  mtate,  and  that  the  decree 
rcdte  the  agreement  as  to  a  release  from 
plaintiff,  and  bar  and  estop  him  from  having 
or  dalmlng  any  Interest  In  the  estate  of  the 
defendant,  or  his  wife,  Inooudstent  with  Hie 
agreement 

Appellant  takes  aboat  this  view  of  the  con- 
troversy In  the  case:  He  thinks  apprilee 
dalms  that  Us  ri|^t  of  recovery  depends 
alone  on  the  fact  that  the  defendant  agreed 
to  pay  $300  for  Mary  Nelson's  Interest  in  her 
deceased  husband's  estate,  whereas,  in  fiact, 
he  claims  that  "the  whole  negotiations  con- 
cerning Godfrey,  at  any  and  all  times,  related 
only  to  the  release  of  a  supposed  oontlngcnt 
interest  in  the  estate  which  his  mother  mi^t 
inherit  through  the  defendant,  and  which,  In 
the  possibility  of  time,  might  descend  in  such 
a  manner,  through  his  mother,  as  to  conflict 
with  the  interest  of  defendant's  own  son  In 
the  enjoyment  of  any  property  whlcli  he 
might  lenve  upon  his  decease."  We  do  not 
understand  appellee  to  urge  a  rigflit  of  rooor- 
ery  merely  uxvon  a  conveyance  by  Mary  Nel- 
son to  defendant  of  her  interest  In  the  ostatn 
of  her  former  husband,  but  that.  In  addition, 
Godfrey  Nelson  must  make  a  release  of  the 
character  described.  Such  was.  unmistaka- 
bly, the  contract,  and  it  has  beat  performed 
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tally  hj  Mary  Nelson,  and  a  full  performance 
Ib  tendered  in  thla  action  on  the  part  of  God- 
frej-  Nelson.  The  real  difficulty  seema  to  be 
Oils:  The  defendant  wants  the  situation  such 
thnt,  as  a  result  of  the  transaction,  the  dls- 
tribntlre  share  of  Mary  Nelson  In  his  estate, 
should  she  sturlve  him,  will  be  secure  to  his 
SOD  after  her  decense;  and  the  teruis  of  the 
contract  are  not  such  ns  to  necessarily  secure 
it  As  between  Mary  Nelson  and  defendant, 
being  huitband  and  wife,  such  a  contract 
would  be  without  force,  under  our  statute, 
and  there  was  no  attempt  to  make  such  a 
one.  The  defendant  has  receired,  as  to  God- 
frey Nelson,  exactly  what  he  contracted  for. 
The  estate  has  been  assigned  to  him,  and  he 
owns  it.  We  need  not  discuss  the  possible  or 
probable  benefits  to  result  from  a  release  by 
Crodfrey.  ns  to  which  it  is  said  that  being  "a 
mere  possibility,  uncoupled  with  an  Interest," 
it  is  not  nithln  his  power  to  release  It  This 
feature  of  the  contmct,  In  so  far  as  It 
amonntB  to  a  conrideration  for  the  promise 
to  pay  the  $300,  Is  very  trifling.  The  estate 
was  the  principal  inducement.  Defendant, 
at  bis  death,  may  not  have  a  dollar  of  inherit- 
able property.  Hts  wife  may  not  sorvlre 
htm.  If  she  does,  she  may  snrrire  her  chil- 
dren, or  she  may  make  other  disposition  of 
the  property,  which  right  the  contract  In  no 
mannpr  Interfered  with.  The  law  governing 
the  transaction  was  known  to  the  parties, 
and  we  are  Impressed  v/tth  the  belief  tiiat  the 
defendnnt,  at  the  time  of  the  contract,  at- 
tadied  little  Importance  to  the  release  as  an 
faidnoement  to  bis  promise  to  pay.  He  seems 
disposed  to  keep  what  he  has  received,  and 
to  avoid  payment  on  a  very  slight  pretext 
Equity  forbids  that  he  should  thus  escape  a 
ttmt  liability. 

Appellee  asks  a  modification  of  the  Judg- 
mait.  In  his  favor,  npon  a  oountendalm  by 
appellant  Appellee  has  not  appealed,  and 
Is  entitled  to  no  such  relief  in  this  oourt  The 
jDdgmoit  of  the  district  court  is  afilrmed. 


SHIPIilCT  T.  EDWARDS. 

(SapKme  Court  of  Iowa.    Jan.  20,  1B03.) 
Assault— Self-Drpbnxb  —  Rrmahk  op  Uocnsel. 

1.  Defendantf  who  undertook  to  Inflict 
physical  pnnishment  on  plaintiff  for  opprobrious 
epithets  applied  hy  plnintifl  to  hini,  caniiot 
nrge,  as  a  juatiflcation  for  Ms  mutilation  of 

Klaintlff's  person,  tliat  it  became  necessary  for 
im  so  to  do  to  repel  plaintiffs  blows,  where 
plalntUt  was  oslug  no  unnecessary  force  to  re- 
pel the  assault,  and  defendant,  who  was  the 
aggressor,  did  not  in  any  manner  indicate  a 
change  of  purpose  and  a  desire  to  stop  the  con- 
flict 

2.  In  an  action  for  the  mutilation  of  plain- 
tiff's person  daring  an  assault  on  him  by  de- 
fendant, a  remark  by  defendant's  counsel,  In 
ar;rim«it  to  the  jnrr<  that  defendant  had  al- 
roadv  been  cnnrfcted  criminally,  and  that  the 
Sn«  Imposed  was  a  suflScient  pumshmeut,  is  en- 
t:rel7  unwarmated;  but  plauitiff  caunot  com- 
plain, where  the  court  gives  an  instruction  on 
this  point  in  the  language  requested  by  him. 


Appeal  from  district  court  Gntiirie  county; 
O.  B.  Ayers,  Judge. 

Action  for  personal  Injuries.  Jndsmait  for 
the  defendant,  and  the  plaintiff  appealed. 

S.  T>.  Nichols,  for  appellant  J.  D.  Brown 
and  E.  R.  S-oylea,  for  appellee;. 

OKANOER,  J.  On  the  21st  day  of  Novem- 
iH^r,  18S9,  the  plaintiff  and  defendant  were  at- 
tending a  public  auction  sale.  The  plaintiff 
Lad,  In  the  election  preceding,  t>een  a  candi- 
date for  office.  At  the  auction  sale  they  met 
and  engaged  In  a  conversation,  during  which 
the  plaintiff  called  attention  to  remarks  made 
by  the  defendant  against  him  dnring  the  can- 
vass. As  a  result  there  was  first  a  Quarrel  of 
words,  and  then  a  physical  eneomiter,  during 
which  the  defendant  bit  off  a  portion  of  the 
ear  of  the  plaintiff,  and  also  bit  him  on  the 
cheek  and  thumb,  resulting  In  a  permanent 
(jlsfigurement,  temporary  prostration,  and 
the  attendant  physical  and  mental  suffering. 
This  action  Is  to  recover  for  the  damages  re- 
sulting. The  answer  is  a  denial,  except  as 
to  facts  expressly  admitted,  and  contains  a 
plea  of  Justification  on  tiie  groimd  that  tiie 
d^ndant  acted  In  s^-defcnse  and  under 
provocation. 

1.  We  first  notice  the  claim  of  appellant 
that  iJiB  verdict  la  without  support  in  the 
evidence.  It  Is  to  our  minds  clearly  so.  The 
conclu^on  is  controlled  by  a  few  facts,  main- 
ly without  dispute,  or  testified  to  by  the  de- 
fendant. The  court  gave  the  rule  that  "no 
mere  ^t  ords,  however  insulting  or  offensive, 
will  Justify  an  assault  or  an  assault  and  bat- 
tery." The  parties  were  engaged  in  a  dispute 
in  which  the  plaintiff  accused  the  deftodant 
with  having  made  misrepresentations  as  to 
blm,  such  as  that  he  (plaintiff)  had  paid  a 
man  $150  to  obtain  a  pension  for  him;  that  he 
was  a  drinking  man,  and  had  been  peddling 
or  bootlegging  whlst^  around  over  the  conn- 
try.  Tbls  was  In  part  denied  by  the  defend- 
ant who  stated  some  things  he  had  said,  and 
then  said  they  were  facts  that  could  be 
proven.  The  plaintiff  answered:  "It  is  a 
falsehood.  Ton  have  been  mlsr^resenting 
me."  Some  words  followed  this,  when  the 
defendant  said:  "There  may  have  been  a 
niisimderstandlng  about  this  matter;  but  if 
you  say  I  lied  about  you,  or  any  other  man, 
you  are  a  God  damned  old  liar."  To  this 
the  plaintiff  answered  that  the  defendant 
was  a  liar.  The  defendant  said,  "I  won't 
tike  that,"  and  stepped  adde,  and  took  off 
his  overcoat  and  undercoat  During  this 
time  the  parties  had  so  separated  that  they 
were  from  10  to  20  steps  apart.  The  plain- 
tiff had  on  his  overcoat,  muffler,  and  other 
wraps,  wbich  he  did  not  attempt  to  remove. 
Defendant  testifies  that  one  Lockwood  said 
to  him  when  he  took  off  his  coats,  "  'Better 
keep  your  coat  on;  better  keep  cool,  and  not 
have  a  row;'  and  the  thought  came  to  me 
that  it  would  be  better,  and  I  stopped  right 
ttaera,  and  I  perhaps  hadn't  advanced  a  foot 
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after  I  pulled  off  my  coat  When  tbls  Mr. 
Lock  wood  •  •  •  said  tills  to  me  I 
Btt^ped.  .  Mr.  Shipley  bad  passed  vjf  towards 
the  gate.  Jvst  oatslde,  be  Und  of  faced  to- 
wards me,  and  said:  'Let  him  come.  I  can 
knock  hel  out  of  tbe  Qod  damned  rebel, 
bushwhacking  aon  of  a  blb^'"  There  Is  a 
dispute  as  to  the  plalntUTs  haying  used  these 
words*  bat  we  give  the  defendant's  verston 
of  It  D^endant  ihvi  says:  "I  struck  at  blm 
Jnst  as  soon  as  I  could  get  within  reach  of 
him."  Without  quotljic  the  particular  lan- 
guage of  the  defendant  further.  It  Is  snffl- 
dent  to  say  that  he  states  In  evidence  that  be 
attempted  to  **wlUp"  Ibe  plaintiff  because  of 
the  laitgoage  he  had  used.  After  the  assault 
by  tbe  defendant,  there  were  blows  by  each 
and  a  ^IItk'H?,  and  the  parties  feU.  the  plain- 
tiff belnjir  uppermost;  and  It  waa  whila  In  Uils 
position  that  the  biting  was  done,  of  which 
oomplalnt  Is  made.  The  Justiflcatkia  urged 
by  tbe  defendant  for  thus  mutUatlng  la  tliat 
after  tiie  assault  It  became  necessary  to  do  aa 
he  did  to  protect  himself  from  the  efforts  of 
the  plaintiff  to  gouge  and  strike  blm.  When 
the  defendant  made  the  assault  he  undertook 
unlawfully  and  by  violence  to  punish  tbe 
plaintiff  for  the  wozda  he  had  spoken.  It 
was  not  ft>F  one  moment  to  be  supposed  that 
he  expected  to  accomplish  such  a  purpose 
nlthout  resistance  such  as  he  experienced. 
The  defendant  In  mfti^ing  the  assault  engaged 
In  a  fight  Tlie  theory  of  self-defense  by  him 
Is  without  any  support  whatever  in  tbe  rec- 
ord. Without  Baying  that,  where  a  party  la  the 
aggressor  in  Ruch  a  contest,  the  situation  may 
not  be  so  changed  as  to  Justify  acts  of  vio- 
lence by  Mm  as  a  def^ise  against  unneces- 
sary violence  or  force  by  his  adversary.  It 
Is  sufficient  to  say  that  there  Is  not  a  shadow 
of  evidence  In  this  case  to  indicate  such  a 
situation.  Being  the  assailant  and  by  his 
acts  Justifying  sufficient  violence  or  force  by 
the  plaintiff  to  repel  the  attack,  certainly,  be- 
fore he  could  under  the  law  assume  the  atti- 
tude of  one  acting  in  self-defense,  he  should 
have  In  some  nianow  indicated  a  change  of 
piu^ose,  and  a  desire  to  stop  the  conQlct 
We  look  in  vain  for  evidence  to  show  that 
from  the  assault  to  their  separation  the  de- 
fendant was  acting  otherwise  than  In  pur- 
suance of  his  purpose  to  whip  the  plaintiff. 
The  resistance  or  force  used  by  the  plaintiff 
was  not  only  not  excessive,  but  was  not  ade- 
quate for  protection  against  tbe  assault  Nor 
was  there  force  or  means  used  by  the  plain- 
tiff that  waa  not  to  be  expected  from  such  an 
assault  If  the  language  of  tbe  plaintiff  Just 
before  the  assault  is  to  be  construed  as  a 
willingness  to  fight,  the  legal  situation  is  not 
changed;  for  the  court  said  to  the  Jury  that, 
If  the  parties  voluntarily  engaged  in  tbe  flgbt 
the  defendant  was  liable  for  the  injuries  In- 
flicted. Our  statement  of  the  case  Is  the  most 
favorable  to  the  defendant  that  tbe  record 
win  warrant  fpr  it  Is  In  tho  main  bis  own 
condualonB  aa  to  tiie  facta.  Other  evi- 
doice    puts  many  of  bla  atatementa  m 


doubt  but  the  facta  aa  to  which  there  is  a 
conflict  we  resolve  In  hla  &Tor.  There  ia, 
we  Ibink,  no  view  ot  fhB  case  iq»on  which  the 
defoidant  should  esc^e  UabUlty  for  the  a»- 
aatdt  and  tbe  faijurtes  he  has  inflicted,  and 
if  the  court  had  said  to  tbe  Jury  that  under 
the  undli^uted  facts,  tiie  plalntlfl  should  re- 
cover, Ita  action  would  have  been  sustained. 

2.  In  the  argumi^  of  tbe  case  to  the  Jury, 
one  of  the  counsel  for  the  defendant  said  to 
tbe  Jury*  In  substance,  that  tbe  defoidant  bad 
already  been  tried  criminally  for  the  acta 
complained  of  in  this  cause,  and  bad  been 
convicted  and  flned.  and  that.  If  the  defend- 
ant deserved  any  punlsbmaat.  be  bad  already 
been  sufficiently  puni^ed  ther^or.  The 
plaintiff  objected  to  the  reraaxls.  and  com- 
plains that  tbe  court  did  not,  at  his  request 
tautrnct  tbe  Jury  that  tn  assestfng  damage  U 
should  not  consider  the  fact  of  tbe  criminal 
conviction  and  pmilstun^it  With  onr  fln'llpg 
that  the  verdict  is  wltiiout  support  in  the 
evidence,  we  might  infer  prejudice  from  a  re- 
mark so  entirely  unwarranted  and  foreign  to 
tbe  caaa.  Its  puipose  must  have  be^  to  ex- 
cite prejudice,  and  in.  argument  tiiiere  is  no 
attempt  to  vindicate  it  Tbe  court  gave  an. 
iBstruction,  In  the  hmguage  asked  by  plain- 
tiff, bearing  on  this  particular  pobit;  Its  ap- 
plication being  only  to  the  exemplary  dama- 
ges. Tbe  court  volgtit  well  assume  that  the  In- 
struction was  asked  as  broadly  as  it  was  de- 
aired,  and  in  that  respect  there  was  no  error. 
We  discover  no  other  question  which,  in  view 
of  a  new  trial,  we  need  consider.  For  the 
error  suggested,  the  Judgment  la  revened. 


OSKALOOSA  COLLEOEI  v.  WDTTEBN 

UNION  FUKIi  CO.  et  sL 
(Supseme  Court  of  Iowa.    Jan.  20,  1B0&) 

Ul^lNO  LlASB  —  RcSBWrATIOir  —  ImTBDOTIOSn — 

TakuvFapebs  to  Jvmt  Boom— WuLin.  Tas^ 

FASS — CAMAQaS. 

1.  A  reBeTTation,  In  a  lease  of  land  for 
coal  mining  purposes,  of  tbe  "ground"  east 
and  south  of  a  designated  builoing,  includes 
not  only  the  surface,  but  evoytUng  therenn* 
der. 

2.  Tbe  reserratloQ  of  the  "giound  east 
and  south"  of  the  building  Inclodefl,  not  only 
the  land  lylnv  directly  east  and  south,  but  also 
all  land  lying  directly  south  of  a  line  mnninc 
east  from  the  north  side  of  the  bulldlDg,  ana 
all  land  lying  east  of  a  line  ruanine  south  from 
the  west  sloe  of  the  bnOdlng;  ana  the  lessees 
have  no  right  to  mine  coal  in  a  southaasteriy 
direction  from  the  building. 

3.  An  objection  that  the  court  failed  tft' 
coostrae  the  meaning  of  a  lease,  but  submitted 
the  question  to  the  jury,  ia  not  sustained  where 
it  appears  that  the  court,  in  one  of  ita  mstruc- 
tions,  explicitly  construed  tbe  lease,  though 
various  extracts  from  other  portions  of  the 
charge,  standing  alone,  might  seem  to  bear  out 
the  objectioB. 

4.  tn  an  action  for  trespass  on  plaintiff's 
land,  defeodaata  asked  that  a  plat  and  field 
notes  forming  i)art  of  a  depositifHi  be  ftvcn  to 
the  jury  on  their  retirement,  to  whlc^  pisintiff 
objected,  ooless  the  entire  deposition  be  gives 
them.  On  defendants*  refusal  to  consent  to 
this,  the  court  permitted  the  jury  to  take  tha 
plat  alme,  without  the  field  notes.    HM,  thai 
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neitlier  the  pbtt  nor  field  notes  coald  properly 
be  jriven  the  jury  eieept  by  consest  ot  both 
parties,  and  that  defendants  wers  not  preclnd- 
•d  from  objecting  to  the  court's  action  fn  Mod* 
ins  ont  tfaa  1^  by  tbs  fact,  that  thnr  bad  n- 
qnested  both  the  plat  and  fidd  notes  to  ba 
pven  the  jnrj. 

5.  The  fact  that  defendants  leased  certJ^n 
lands  from  plaintiff  can  have  no  effect  in  deter* 
aining  the  measure  of  their  liability  for  wilUul 
trespass  on  other  land  expressly  reserred  from 
the  lease. 

6.  Code,  II  888!^  8836,  which  fix  tbe  moa» 
are  of  damuas  for  waste  committed  by  tcsi> 
ants  on  leased  premtses.  hare  no  application  to 
willful  trespasses  committed  by  tenants  on 
^ofttrtj  expressly  zcserreA  tem  the  leasa 

Appeal  from  district  coar^  Maluirta  comttT; 
A.  R.  Dewey,  Judge. 

Action  against  defendants  for  Atinages 
arising  from  Trfllfnl  trespass^  In  mining  coal 
OD  plaintiffs  land.  Trial  to  jury.  Verdict 
ud  Judgment  for  plaintiff.  Defendanta  ap- 
peal 

J.  F.  &  W.  R.  Z^cey.  L.  O.  ^anchard, 
and  Seerera  &  SeeTen*  for  appellanta.  Bol- 
toa  Jc  McCoy  and  H.  H.  Sheriff,  for  appclleev 

3SINNE,X  1.  DeftindantBarecbargedwltta 
knowingly  entering  npon  ttie  premiaea  of 
pi^iqtiiy,  and.  wlUfoUy  oommitUng  trespaaa 
thereon  hsF  mining  and  carrying  arway  ooal, 
and'tbereby  cauaAng  the  surface  of  pialDtUCs 
ground  to  cave  in  and  become  otherwise  in- 
jured. It  i«  also  charged  that  defendant 
Tbomaa  Seerera  had.  been  appointed  receiver 
for  ttie  defendant  the  Standard  Coal  Ckunpar^ 
ny.  and  Judgment  ta  prayed  against  all  the 
rtrfrartantn  Defendants  denied  the  allega- 
tkma  of  ^atntUTs  petition,  and  afflrmattrely 
averred  tfaat  tbe  plaintUE  had  leased  and 
granted  to  said  company  the  rlgbt  to  enter 
said  premiaea,  and  mine  and  take  therefrom 
coal,  for  which  a  certain  royalty  was  to  be 
paid;  pleaded  that  they  had  fully  complied 
with  ttw  lease,  and  paid  the  royalty  for  coal 
taken;  also  pleaded  settlement  had  with 
plaintiff  aft»  mining  had  oeased,  wherein 
plaintifl,  with  fan  knowledge}  of  the  mattam 
ootu plained  of,  accepted  the  royalty  on  the 
coal  mine,  and  is  now  estopped:  avers  that 
McNeill  acted  for  the  company,  and  had  no 
personal  Intereat  in  or  benefit  from  said  inln- 
ing.  and  that  some  of  tbe  defendants  took 
coal  beyond  or  outside  the  lines  described  In 
said  lease.  A  copy  of  the  lease  is  set  out 
FkOntift,  in  a  reply,  dented  all  allegationa  la 
defendants*  answer. 

2.  The  first  error  presented  arises  out  of 
the  construction  placed  upon  the  lease  by  the 
district  court.  The  following  provisloiui  of 
the  lease  are  material  to  a  proper  unde.  s  end- 
ing of  the  question  presented:  "The  Standard 
Coal  Company  shall  have  the  right  to  enter 
upon  the  surface  of  said  land  (should  it  be 
necessaxy  to  do  so  in  order  to  drain  or  make 
air  courses  for  the  mine,  so  that  the  coal  can 
be  mined)  for  the  purpose  uf  so  draining  or 
ventUatlng  said  mine,  but  sliall  pay  for  any 
gron-inft  crop  destroyed  by  such  entry.  The 
ground  east  and  south  of  the  building  is  ra- 


sarred'  from  terms  of  tlils  leaae;  also  60  feet 
west  of  coU^a  building  alongside  of  said 
building, — 1.  a.  no  ooal  to  be  taken  within  54 
feet  of  building;  and  tb&  pillars  along  this 
last  reserve  to  be  left  for  26  feet  fnrther, 
leaving  the  pUlais  standing  for  75  feet  froia 
bulldlnfr  No  stuuCt  or  maphinA^  for  Eaiaing 
ooal  is  to  b»  placed  upon  the  grotmd  and  no 
veatiiaang  or  water  shafta  within  300  feet  at 
aaid  building."  In  the  fourth  lostmctioB  the 
court  told  the- Jury  thaii  tlu  lease  gav«-tbe  de> 
Cendanta  no  right  to  enter  upon  or  take  coal 
from,  lha  lands  of  ^alatUC  m  fcdlows:  "from 
aag^  Bortlom  induded  in  the  east  one  hundred 
teet  at  plaintiff's  land;  or  from  any  portion 
lying  south  of  a  line  running  east  from  the 
aoitbi  ride  ot.  tlia  plalntUCa  ooUege  building; 
or  from  any  portion  lying  east  of  a  line  run- 
ning  eoalh  from  the  west  side  of  plaintiff's ool* 
luge  buUdiug;;  or  witliln  60  feet  of  any  point 
from  i^nlutiirs  college  building."  Defend' 
ants  eontead  that  the  eoust ruction  jdaoed  up> 
on  the  letuut  by  ttw  court  waa  wtang^  In  ttds: 
that  the  lease  did  not  pcohlbii  mhiiflg  ooai 
to  the  uoepted  teriMoi?,  but  only  lalerred 
to  the-  "gmund,"  meaning  the  surface  of  the 
earth.  Th^  iortiier  claim  that  the  "exempt- 
ed  grouad."  aa  defined  by  the  oourt,  c^oobracea 
a  largw  area  than  do  tlie  provistons  of  ex- 
ception la  the  lease.  We  ace  dear  that  tha 
lease  was  intended  tn  and  did  embrace,  not 
<nly  t|M  sarfaoet.  bat  likewise  everything; 
diwemidar.  Any  other  oonstruction  of  the 
contract  would  permit  defendants  to  mine 
ooal  Immediately  adjaeeat  to  and  even  under 
plaintiffs  buUdlBg,  and  it  is  certain,  from  the 
contiaot  Itselt,  aa  well  aa  from  the  oouatruc- 
tlcu  placed  upoa  it  by  the  aota  «C  the  parties^ 
that  the  present  olalm  was  an  afterOiougfat. 
A  nmre  difficult,  qussttoo  la  to  ascertain  what 
laud  was  exoepted  from  tiia  lease.  It  reads: 
"The  ground  east  and  SQUtb  of  the  buildinne 
la  rcaerred  from  the  teisna  of  this  lease;  also 
fifty  leet  west  ot  college  building  alongside 
of  said  building"  eto.  ^ould  the  words 
"ground  east  and  south  of  the  building"  be 
held  to  mean  land  dlreotly  east  and  direcUy 
aenth  of  the  tmilding,  suoh  a  constructioa 
would  leave-  a  piece  of  land  in  the  southeast 
comer  of  the  leased  grounds  which  would 
be  neither  south  nor  east  of  the  bulUUng,  but 
southeast  of  it.  We  think  this  construction 
is  »itirely  too  technical.  To  so  construe  the 
lease  woidd  permit  defendants  to  mine  up 
to-  the  ssutbeost  comer  of  platntlfCs  building. 
We  think  the  construction  of  tha  district 
court  was  right;  that  the  contract,  fairly  con- 
sidered, in  view  of  the  rules  of  law  applica- 
ble thereto,  warrants  the  instruction  given. 
While  the  lease  must  be  construed  from  th» 
language  used  therein,  s  ill  it  Is  proper  to 
take  into  consideration  the  situation  of  the 
parties,  the  subject-matter  of  the  contract, 
and  the  acta  of  the  parties  thereunder,  as 
showing  how  they  understood  the  obligations 
created  by  the  contract,  (McDaalels  v.  Whit 
nay,  38  Iowa,  00;  Thompson  v.  Locke*  00- 
Iowa.  482,  21  N.  W.  S«p.  7020  or,  aa  Is  often 


Digitized  by 


154 


NORTHWESTERX  REPOBTEB,  Vol.  54 


(Iowa. 


■aid,  the  writing  may  be  read  In  the  llj^t  of 
surrounding  circumstances,  in  order  to  more 
fully  ondHBtand  the  Intent  and  meaning  of 
the  parties,  (Jacobs  t.  Jacobs,  42  Iowa,  605.) 
Applying  the  abore  rules  to  this  case.  It 
seems  to  ua  that  the  lease  was  properly  con- 
Btrued,  and  that  the  acts,  eircumstauces,  and 
situation  of  the  parties  tend  stroi^y  to  show 
that  the  construction  given  to  the  lease  was 
in  accordance  with  the  intent  of  the  parties 
when  th^  entered  Into  it.  Surely,  when 
the  construction  glren  clearly  effectuates  the 
Intent  of  the  parties  thereto.  It  should  be  car- 
ried out,  when,  as  In  this  case,  no  violence  will 
thereby  be  done  to  the  language  used  In  the 
lease. 

3.  It  Is  proper  to  obaervi*  that  there  ar»j 
over  70  aBsignments  of  error  In  this  record. 
Our  duties  render  It  Impossible  for  us  to  enter 
upon  a  detailed  discusrfon  of  all  the  questions 
thus  presented.  While  we  have  carefully  ex- 
amined them  all,  yet  we  cannot  glre  nnr  of 
them  extended  condderatlon,  save  those 
which  Impress  us  as  being  of  oontrolllng  Im- 
portance In  the  disposition  of  the  case.  It  Is 
said  that  the  court  failed  to  construe  the 
lease;  that  the  question  of  Its  proper  con- 
struction was  in  fact  submitted  to  Ihe  jury. 
This  contention  la  based  upon  extracts  of 
portions  of  sentences  taken  from  various  In- 
atnictlons,  and  generally  from  preliminary* 
or  Introductory  clauses,  thus:  "If  you  find 
from  the  evidence  that  defendants  trespassed 
on  the  property  of  plalntlfT,  and  within  that 
portion  prohibited  by  the  lease;"  and  other 
similar  statements.  We  must,  however,  un- 
der the  law  and  In  ftilmess  to  the  trial  court, 
construe  all  of  the  instructions  together;  and, 
when  this  Is  done.  It  Is  apparent  that  the 
question  of  the  construction  of  the  contract 
was  not  submitted  to  the  jury.  In  the  fourth 
Instruction  the  court  eipUcitiy  construed  the 
lease,  and  told  the  Jury  what  portion  of  plain- 
tiff's property  was  exempted  from  it  In 
the  fifth  and  other  instructions  refer^oe  Is 
made  to  such  exempt  portion  of  plalntlifa 
property.  It  is  clear  that  the  Jury  could 
not  have  failed  to  understand  that  the  court 
had  defined  for  their  guidance  the  extent  of 
defendants'  rights  under  the  lease. 

4.  The  deposition  of  one  Dunn,  a  surveyor, 
w;is  read  In  evidence,  on  part  of  plaintiff. 
Attached  thereto,  and  by  the  Interrogatories 
and  answers  In  said  deposition  ^pressly 
made  a  part  of  it,  were  certain  field  notea, 
which  accompanied  a  plat,  also  a  part  of  the 
deposition.  The  pint  and  field  notes,  bplnji  a 
part  of  the  df  position,  could  not  Ite  sent  to  the 
jury  except  by  the  consent  of  both  parties. 
They  were  not  Introduced  In  evidence  Inde- 
pendent of  the  deposition,  but  as  forming  a 
part  of  it  Code,  2797.  The  record  shows 
that,  when  the  jury  were  about  to  retire,  de- 
fendants asked  that  the  Dunn  plat  and  field 
notes  be  given  to  the  jury.  Plaintiff  object- 

unless  Dunn's  entire  deposition  was  given 
ru  tliem.  Defendants  would  not  consent  to 
the  dopodtlonB  gtrtng  to  the  Jury,  lite  oourt 


then  had  the  plats  detached  from  the  depo- 
sition, and  sent  them  to  the  juty,  but  refused 
to  send  the  field  notes.  To  this  action  the 
defendants  objected.  We  think  this  action 
was  clearly  error.  Being  a  part  of  the  depo- 
sition, neither  the  plats  nor  field  notes  could 
be  given  to  the  jury  nnless  by  ooment  of 
all  the  parties.  As  this  consent  was  not  had, 
the  court  had  no  rl^t  to  send  the  plats  alone. 
Nor  are  defendants  precluded  from  objecting 
to  the  court's  action  In  sending  the  plats 
alone,  because  they  asked  to  have  both  plats 
and  field  notes  sent  The  main  question  in 
the  case  was  as  to  whither  or  not  defendants 
had  mined  coal  which  they  had  no  right  to 
mine,  onder  the  terms  of  their  lease,  and 
hence  It  wns  of  the  utmost  importance  to 
locate  exactiy  the  rooms  which  had  been 
mined  out  That  wils  the  point  which  Dunn's 
testimony  was  largely  directed  to.  That  was 
what  the  plaintiff  sought  to  establish  by  hU 
survey  pint  ami  notes.  Defendants  contend- 
ed that  the  plat  and  notea  were  incorrect. 
The  plat  was  made  from  the  notes,  and  de- 
fendants Introduced  evidence  which  tended 
to  show  that  Dunn's  plat  and  notes  were  In- 
correct, and  that  the  plat  did  not  agree  with 
the  notes.  The  plat  tended  to  show  that  de- 
fendants had  mined  coal  at  a  point  where 
they  claimed  they  had  not  done  so.  Defend- 
ants contended  that  their  evidence  showed 
that  the  plat  and  field  notes  did  not  agree. 
We  think  the  claim  Is  well  founded,  and,  un- 
der such  drcumstances,  It  was  certainly  prej- 
udicial to  them  to  give  the  jury  the  plat, 
and  withhold  from  them  the  notes  from 
which  the  plat  was  made.  As  we  have  said, 
neither  the  plat  nor  notes  should  have  been 
given  the  jury  except  by  consent  of  both 
parties.  Nor  were  defendants  bound  to  sub- 
mit to  plaintiff's  propoaiaon  to  send  the  whole 
deposition,  or,  falling  so  to  do,  have  the  plat 
sent  alone.  'Htey  were  justified  In  standing 
upon  their  legal  rights.  Plaintiff  claims  that 
its  case  is  fully  established.  Independent  of  th  > 
Dunn  survey.  We  think,  however,  imder  the 
circumstances  disclosed  in  the  record,  we  are 
not  justified  In  assuming  that  the  error  waa 
without  prejudice  to  defendants. 

5.  Counsel  claim  that  the  rule  of  damages 
In  this  case  for  willful  trespass  on^t  not  to 
be  applied  to  the  coal  company,  as  they  In- 
sist that  the  company  was  not  guilty  of  such 
trespass.  In  view  of  a  retrial  of  the  case.  It 
would  not  be  proper  for  us  to  comment  on 
the  weight  or  sufficiency  of  the  evidence 
touching  this  matter.  We  are  content  with 
the  nile  for  measuring  the  damages  stated 
by  the  trial  court  We  may  properly  say  that 
the  wlllftd  entry,  If  any,  on  plaintiff's  lands, 
was  not  made  under  or  by  virtue  of  the  lease. 
It  follows  that  the  situation  of  the  parties 
with  reference  to  such  entry  Is  the  same  as 
though  no  lease  had  been  entered  into.  In 
other  words.  If  defendants  were  willful  tres- 
passers on  plaintiff's  property,  the  fact  that 
they  had  a  lease  of  certain  other  property 
of  plaintiff  could  have  no  effect  tat  determln- 
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tng  the  extent  or  measure  of  their  Uabllity 
to  plaJntUT  for  the  tr^pafs  committed. 

6.  Claim  is  made  that  our  statute  In  reln- 
tion  to  \(illful  trespass  applies  to  this  case. 
and  fixes  the  damages.  Oode,  §S  3332,  333.5. 
These  sections  apply  to  tenants  where  they 
commit  waste  on  property  they  have  leased, 
and  to  oertflln  o^er  parties,  but  bare  no  ap- 
plication to  the  case  at  bar.  Appellants  were 
not  tenants  as  to  the  property  vMBh  is 
claimed  the  trespass  was  committed,  nor  do 
they  come  within  the  other  provlalonB  of  the 
statute^ 

7.  It  Is  said  that  plalntilT  Is  efltopptHl  be- 
cause he  settled  with  defendants  after  know- 
ing that  they  had  taken  the  coal  outside  of 
the  ground  leased.  The  claim  does  not  merit 
extended  oonsideratlou.  The  necessary  ele- 
ments of  an  estoppel  are  lackinj;:  nor  was 
there  any  settloment  established.  Heni» 
ihere  was  no  en-or  in  refusing  to  submit  the 
qaestion  to  the  jury. 

8.  It  1.^  contended  1  hat,  under  the  claim  made 
In  the  petition,  there  can  be  no  recovery  at 
alL  It  is  too  late  now  to  ui^  this  objection. 
Code,  I  2G50.  For  the  error  heretofore  point- 
ed out,  the  Judgment  ts  rerersed. 


.MALONET  et  al.  t.  TBAVEBSB,  Judge. 
(Supreme  Oonrt  of  Xowa.  Jan.  26*  1888.) 

LiQDOK  NOltANOS— PROSBCUTIO.V  FOIt  COSTBHPT— 

Pritatb  CoomsL— Contikdanob. 

1.  Code,  I  1648,  which  aathoriies  taj  dtl- 
tea  of  the  comity  where  a  Uqnor  nuisance  Is 
kept  to  maintaio  an  action  to  perpetually  enjoin 
aoa  abate  the  same,  and  whicn  renders  a  rlola- 
tioD  of  BQch  iiijuoction  a  contempt,  empowers 
the  citizen  to  employ  ctnmsel.  not  only  in  the  ac- 
tion  for  injaoction,  DUt  also  to  prosecute  for  the 
contempt,  without  any  appearance  by  the  county 
■ttmuT. 

2.  The  fact  that  counsel  was  employed  only 
a  few  minutea  before  the  trial,  and  that  be 
could  not,  with  the  utmost  diligence,  prepare  for 
it,  is  DO  eroiind  for  contsDuance,  since  ft  Is  the 
duty  of  UM  dlent,  as  well  as  of  the  atttvoey,  to 
be  diligoit. 

3.  The  insertion  of  a  ffctitions  name  in  the 
information  and  precept  in  a  proceecUng  for  con- 
tempt is  not  rerersiMe  error,  when  the  correct 
name  was  Inserted  during  the  trial,  and  no  4iues- 
tloo  as  to  Identic  is  raised. 

Certlomrl  to  district  court,  Wapello  county. 

The  plaintiffs,  at  tUe  suit  of  William  Drake, 
were  enjoined  from  maintaining  a  liquor 
nuisance  on  certain  premises.  The  Injunc- 
tion was  Issued  January  14,  1888.  On  the 
28th  day  of  March,  1882,  routempt  proceed- 
ings were  Instituted  for  a  vlolatlou  of  the  in- 
Junction,  and  on  the  4th  day  of  April,  1882, 
the  plaintiffs  were  attached,  and  brought  be- 
fore the  court,  and  a  hearing  set  for  April  9, 
1882.  On  the  day  set  for  the  hearing,  an  ap- 
plication for  a  postponement  or  continuance 
was  presented  and  denied.  The  cause  was 
then  tried,  and  a  Judgment  tmtered  imposing 
a  fine  u  to  each,  with  an  order  for  Imprison- 


ment, under  the  law,  until  the  fine  should  be 
p:Ud.  This  proceeding  Is  Instituted  to  test 
the  legiiUty  of  the  Judgment>  several  com- 
plaints being  made. 

J.  J.  Smith,  for  petitlonen. 

QRANOER,  J.  1.  Ab  appears  In  the  state- 
ment of  facts,  the  Injuncttoi  proueadiaff 
vsve  wWi  William  Sl^e  as  plaintiff,  and 
with  the  plaintiffs  herein  as  defendants.  In 
that  proceeding  the  firm  of  Work  &,  Blake 
were  employed  as  attorneys,  and  prosecuted 
the  suit  The  firm  also  appeared  in  behalf 
of  the  state  In  the  contempt  proceeding,  and 
from  the  examination  there  it  appears  that 
the  firm  appeared  at  the  instance  of  the 
"Law  and  Order  League,"  neither  of  them 
being  the  public  prosecutor  under  the  law, 
nor  prosecuting  the  case  at  his  Instance.  The 
Ediowring  is  tliat  the  firm  expected  compensa- 
tion for  Its  serrlces,  but  the  understanding 
in  that  respect  is  quite  indefinite.  We  think 
It  fair  to  say  that  In  the  main  Uielr  compen- 
sation was  expected  from  the  percentage  al- 
lowed by  law  from  the  flnae  Imposed.  After 
the  showing  thus  made,  the  dtfendants  ob- 
jected to  the  prosecution,  for  the  reason  that 
It  is  the  duty  of  the  county  attorney  to 
prosecute  In  criminal  cases.  The  objection 
was  OTerruled,  because  of  which  the  pro- 
ceeding Is  urged  as  Illegal.  Zt  Is  said,  in 
substance,  that  the  public  has  provided  a 
county  attorney,  whose  duty  It  is  to  see  that 
the  laws  are  honestly  and  fairly  enforced, 
and  we  are  referred  to  the  holdings  in  Wis- 
consin and  other  states  where  It  is  held, 
upon  statutory  enactment  and  grounds  of 
public  policy,  that  attorneys  employed  by 
private  parties  cannot  be  permitted  to  assist 
In  the  trial  of  crtmioal  cases.  Upon  this 
particular  feature  of  the  case,  we  need 
only  say  that  under  our  law  it  has  been  held 
that  the  right  to  have  assistant  counsel  In 
criminal  cases  is  a  matter  that  may  safely 
be  left  to  the  discretion  of  the  court  and  the 
attorney  for  the  state.  State  v.  Fitzgerald, 
49  Iowa,  2G0;  Same  v.  Montgomery,  65  Iowa, 
483.  22  N.  W.  Rep.  639;  Same  v.  Ormiston. 
66  Iowa,  143,  23  N.  W.  Rep.  370.  The 
point  under  consideration  Is,  however, 
different  This  was  an  appearance  without 
reference  to  the  county  attorney,  but  It  was 
by  the  ruling  upon  the  objections,  with  the 
ejcpresB  autiiority  of  the  court  The  at- 
torneys were  not  tliere,  however,  to  assist 
the  regular  attorney  for  the  state,  but  to 
prosecute  in  behalf  of  the  public.  We 
think  the  matter  may  be  properly  disposed 
of  without  refer«jce  to  the  apress  authority 
of  the  court  or  cotmty  attorn^. 

In  regard  to  liquor  nuisances,  our  law  pro- 
vides that  "any  dtlzen  of  the  cotmty  where 
such  ntdsance  racists  or  is  kept  or  maintained 
may  maintain  an  action  in  equity  to  abate 
and  perpetually  enjoin  the  same,  and  any  per- 
son violating  the  terms  tjt  any  injunctixm 
granted  In  muSi  proceedings  aliall  be  pun- 
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Wiea  u  tor  contempt,"  etc.  Gode,  |  1543. 
It  wUX  be  seen  that  tha  citizen  ia  not  onl7 
tntltoriaed  to  enjoin,  but  be  is  autborized 
to  abate,  the  nuisance.  A  definition  of 
"abate"  la  "to  put  an  end  to;  as  to  abate  a 
nuisance."  The  purpose  of  the  law  Is  to 
put  an  end  to  such  nuisances,  and  the  law 
atteiapts  to  arm  the  citizen  with  the  power  to 
effect  such  a  purpose.  There  is  no  question 
but  that  the  citizen  may  employ  cowusel  to 
■ecure  an  iojunctiou,  bst,  when  that  Is  se- 
cured, the  work  may  not  be  done  It  may 
be  abated  tat  a  day  \ij  a  wilt;  but  the  law 
goes  farther,  and  proTldee  that  there  may  be 
a  peipetual  tmunctton  asainst  its  rei4>pear- 
ance;  and  tibda  la  a  part  of  the  object  of  tiie 
proaecutloa  b!r  the  dtteen,  uid  la  what  the 
law  permits  him  to  aeenre.  Now.  a  means  of 
sefHUiac  this  conttamed  abatemmtt  or,  per^ 
bape,  the  method  of  eataaiDg  tbs  <»der  ct 
the  court,  Is  the  proceeding  tor  contempt 
all  provided  for  In  the  same  act  We  tblnk. 
therefore,  ttiat*  where  a  dtlaen  engages  In 
tha  prosecution  ot  an  Injunction  procee^ng. 
he  has  the  right  to  counsel  to  aid  him,  not 
only  to  secure  the  order  of  abatement  but 
also  In  a  ffroosedlBg  for  contempt  to  ponWi 
for  disobeying  the  order.  Any  otbw  hold- 
ing would  lendCT  the  law  In  very  many  cases 
practically  oseleas. 

2.  Tha  application  to  oontlnne  w  postpone 
the  ease  It  quite  extended,  and  need  not  be 
■HToduoed  here.  It  Is,  In  effect,  a  Aowlag 
by  the  attorney  fbr  Peter  Mahmey  that  he 
was  employed  only  a  few  minutes  before  the 
trial,  and  could  not  with  the  utmost  diligence 
and  tact  prepare  for  tbe  trial  of  the  case 
thmi  caUed.  It  asked  tor  a  postponemrat 
to  some  other  day  in  the  t»m.  There  seem 
to  have  been  other  oonnaal  for  Maloney.  who 
were  for  some  reason  no  longer  appealing. 
Xhm  Is  no  riiowlng  whaterw  of  the  diUr 
fence  of  Maloney  in  secwteg  counsel,  or  why 
Us  formw  counael  did  not  further  appear, 
the  district  court  said.  In  ndlng  up- 
on the  motim,  that  while  the  attorney 
maklDg  the  amillcatlan  was  acUng  In  good 
faith,  the  defendants  had  not  eirtdently 
"beat  dlUgent  or  they  could  hare  had  coon- 
sel,  and  ought  not  to  pat  ctt  the  empkqrment 
of  counsel  imtll  to-day."  The  court  spedally 
found  that  the  clients  had  been  negUgent, 
and  refused  the  appUeation.  The  mUng  was 
il^t  It  was  tha  duly  of  the  dlent  as 
well  as  the  attorney,  to  be  diligent 

S.  By  some  means  the  name  "J(dm  Doe" 
was  Inserted  In  the  Information  and  precept 
tai  the  contempt  case,  Instead  of  Mlcliael 
CSonnora.  and  he  was  srrealed  nnder  that 
name.  During  the  proceeding  the  court  on 
application,  corrected  the  record  so  far  as  to 
show  the  name  correct  and  complabit  Is 
made  of  this  actton.  The  actioD  was  right 
'Ihere  to  no  aveatton  as  to  the  Idontl^. 
There  was  a  mistake  of  name;  and  no  prejn^ 
dice  could  result  from  the  actton.  The 
judgment  in  tba  contempt  proceeding  Is 
affirmed. 


GUSTIN  r.  T7NI0N  SCHOOL  DlffT.  OP 
BAY  CITY  et  aL 
(Supreme  Conxt  of  M*«*<B*"-    Jan.  SOt  1898.) 

DbSOBNT  or  PROPBHTT— ISTSRBST  IV  LaKI>— Sa.LS 
BT  ADMIKISTBATOB. 

1.  Defendant  leased  the  premises  In  qnes- 
tioD  to  M.  for  a  term  of  years,  aod  screed  to 
execute  to  M.  or  his  assigns  a  deed  of  the  prem- 
ises at  the  ezpiratioa  of  the  lease,  apon  a  cer- 
tain payment  prOTtded  M.  or  his  assigns  ihould 
ask  for  a  deed,  in  writing,  at  nnj  time  daring 
the  three  months  before  the  expiration  of  the 
lease.  Both  parties  signed  the  lease.  Held, 
where  M.'s  assignee  died  before  the  exj^ration 
of  the  term,  that  deceased  bad  merely  a  right 
to  acquire  an  interest  in  the  land,  which  right 
passed  to  his  administrator  as  pereooal  proper- 
ty, and  not  to  his  heir. 

2.  Where  sach  administrator  assigned  the 
lease  to  plaintiff,  who  paid  the  amount  mecified 
within  the  term  desiguated  therein,  the  con- 
tract became  a  completed  purchase,  aod  plain- 
tiff acquired  an  Interest  in  the  land. 

Appeal  from  circuit  court  Bay  county.  In 
chancery;  George  P.  Cobb,  Judge. 

Action  by  Herbert  H.  Oustla  against  the 
Union  School  District  of  Bay  Gi^,  George  U. 
Granger,  president  Albert  Jeffery.  treasurer, 
and  James  B.  Barber,  recoi-der.  From  a  de- 
cree for  plaintiff,  defendants  appeaL  Af- 
firmed. 

T.  A.  EL  &  X  a  Weadook,  for  appellants. 
J.  Ia  Stoddard,  for  appellee 

HOOKBS,  0.  J.  TUs  la  a  bni  for  Bpeotflo 
peifi«manoe.  The  premises  In  question  are 
tiiree  lota  In  Bay  CSty.  On  January  16, 1886, 
the  defendant  acbool  diatriot  tiiiou^  its  pmp- 
er  offloera,  executed  and  dellrered  to  George 
W.  Mann  a  lease  of  the  premises  for  the  term 
ot  flTB  yearsL  Among  ttie  prorlstons  of  the 
tease  was  the  following.  Tlx.:  "Bald  party 
of  the  first  part  agrees  to  execute  to  said  sec- 
ond party  or  hta  aaslgns  a  deed,  with  full 
oorenants  of  warranty,  of  said  described  land, 
at  the  expiration  of  this  lease,  upon  the  pay- 
ment of  the  sum  of  twottwnsand  five  hundred 
dollars,  provided  said  seoond  party,  or  his  as- 
algus.  shall  ask  for  said  deed,  in  writing,  at 
any  time  during  the  three  months  inunediate- 
ly  preceding  tbe  time  of  the  eaphratfam  of  this 
tease."  Both  parties  signed  tiie  lease.  In 
February,  1880,  this  lease  was  aastgued  to  B. 
F.  Guatln  &  Co.  by  instmment  In  writing: 
The  bill  alleges  that  this  assignment  was  to 
R.  P.  Gostln,  and  the  briefta  of  botii  parUea 
ao  state.  It  will  therefore  be  assumed  that 
the  exhibit  is  incorrectly  printed,  or  that  th» 
name  R.  F.  Onstln  ft  Go.  was  but  aimther 
name  for  R.  P.  Gustln,  which  may  be  Inferred 
from  the  proofb.  OusUn  took  poaSMslon  of 
the  property,  and  made  repairs  to  the  amount 
of  several  hundred  dollars,  and  used  the 
Indlding  upon  the  premises  for  a  store  until 
bis  death,  on  February  25,  1880.  His  widow, 
SaehM  S.  Gustltt,  wss  appointed  administra- 
trix, and  administered  the  estate,  and  a  cor- 
poration was  organized,  composed  of  herself 
and  oth^  which  pundmsed  the  stock,  and 
ftomHTinaa  fhs  bosineBs  upon  the  premises  un^ 
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der  some  amngenent  made  vtfh  ber.  On 
the  Otb  Aay  of  Jaauur  b^r  attorney  appeared 
before  the  defendant  board  of  education,  and 
represented  that  sfao  was  unable  to  sell  the 
contract  or  buy  the  land,  and  asked  a  further 
lease  for  two  yeartf  to  the  corporatlcm.  The 
Bf^tlationa  rasnlted  In  an  agreement  to  make 
the  K.  p.  Gnstln  Company  a  new  lease  for 
two  years,  with  the  prlvUege  of  purchasing 
left  ant    Wiltlngs  were  to  be  drawn,  and 
defendanta  caused  this  to  be  done,  but  tb^ 
were  nerer  executed.    Defendants  dalm  that 
tlie  rifilit  to  purchase  was  at  that  time  surren- 
dered.   We  do  not  think  that  the  proofs 
show  thia.    On  January  14, 1891,  Baohel  Oua- 
tln.  as  admtnlstratilx,  aastgned  tlie  old  lease 
and  contract  to  the  complainant,  recelrlnK 
therefor  one  dollar.  On  the  IQth  day  of  Janu- 
ary. 1891,  complainant  deposited  f2,u00  wltii 
the  city  treesnrer,  and  demanded  In  writing, 
of  the  EHresident  and  cleik  of  the  board,  a 
deed  of  the  premises.    This  was  refused,  and 
his  money  was  tendered  back  to  him.  The 
defendants  contend  that  under  this  lease  all 
r^t  of  enforcement  descended  to  the  belr. 
and  that  Mrs.  Onstln  had  no  right  to  assign 
it,  so  far,  at  least,  as  the  right  to  purchase  Is 
omoemed;  and  that  oomi^tnant,  taking  noth- 
ing by  the  void  assignment,  and  being  ^own 
not  to  be  an  heir  of  deceased,  has  no  right  to 
a  deed.    On  the  other  hand,  complainant  as- 
•erta  that  the  lease  and  accompanying  option 
amounted  to  no  more  than  a  chattel  interest, 
and  OS  such  went  to  the  representative,  and 
mi^t  be  stdd  by  her  without  an  ordw  from 
the  probate  court,  like  any  other  personal 
^perty,  and  that  therefore  the  assignment 
to  the  complainant  was  vaUd.    The  test  to 
be  applied  is  this:   Did  the  taitestnte  acquire 
nader  the  writing  tliat  wUcfa  equity  will  treat 
as  au  Interest  in  the  land,  to  the  extent  of 
considering  the  vendor  a  trustee,  boltUng  ttie 
title  for  the  vendee?   Many,  If  not  most,  of 
the  adjudicated  eases,  upon  what  are  termed 
"options"  for  the  purchase  of  land,  seem  to 
have  arisCTi  upon  unilateral  contracts,  which 
only  become  Undlng  by  acceptance  or  per- 
formance of  their  conditions  before  the  offer 
hi  witbdrawn.    Bat  this  case  Is  not  sntih,  for 
the  rent  was  a  snfilcient  consfderation  for  the 
offer,  which  was  therefore  Irrevocable.  The 
unilateral  contract  does  not  vest  any  Interest 
In  the  land  in  the  vendee.    lUchardson  v. 
Hard  wick,  106  U.  B.  252, 1  Sup.  Ot  Rep.  213. 
Neither  does  the  wrlttnig  In  this  case.  Hw 
ctnudderation  only  makes  a  right  out  of  what. 
In  the  other  case,  la  a  privily  merely.  In 
both  eases  the  Interest  attacbes  only  wben 
the  condltioti  la  performed.    The  deceased, 
thou  had  merdy  a  ri^t  to  acquire  an  Inter- 
est, and  at  his  death  nothing  descended  to  his 
heir.   The  lease,  however,  with  the  accom- 
panying ri^tt  to  purchase,  did  pan  to  his  rep- 
resentative, and,  tfarougb  her,  to  the  com- 
flainant,  wboae  assignment  the  defendants 
are  In  no  sltttaUon  to  aasaiL    By  the  payment 
fbe  contract  became  a  competed  pjxchase, 
and  tlw  oompinlnant  acquired  an  iutereaC  in 


the  lasd.  Tlie  decree  ot  the  dronlt  court  will 
be  affirmed,  with  costs.  !%«  other  Justices 
ooncnrred. 


KOKULBB      BUHL  ct  aL 

(Supreme  Court  of  Midiigau.  Jan.  30,  1803.) 

CoSTnAVT  or  Hiring  —  Dibchi^koe  fob  Iscoxpk* 
TSMCT  — UviDBNCB— Tannsn. 

1.  Plaintiff,  OD  June  2,  1890,  altered  Into  a 
written  contract  with  defendants,  which  recited 
that  defendants  agreed  to  pay  plaintiff  $35  a 
week  for  his  servloes  as  far  cutter,  and  for  tha 
year  1891  the  above-meaUoned  salary  and  6  p;r 
cent,  of  the  net  profits  of  the  business.  Pisintifl 
was  discharged  on  February  28,  18U1.  Bdd,  la 
an  actios  to  recover  the  whole  amount  culled  for 
under  the  contract,  that  such  contract  corered 
the  whole  of  the  year  18U1,  and  was  not  aa 
agreement  to  employ  plaintiff  for  one  year  only. 

2.  Defendants  claimed  that  plaintiff  was  not 
a  competent  wotkman,  and  that  they  had  found 
fault  with  his  work,  and  offered  in  evidence  a 
letter  written  to  them,  rejecting  some  of  plain- 
tifTs  work.  Plaintiff  admitted  seeing  the  fetter, 
and  the  work  after  It  had  been  returned  to  de- 
fendants, but  denied  that  thor  bad  made  any 
complaint  about  it  to  lim.  Beld,  that  the  letler 
was  properly  excluded,  since,  in  the  absence  of 
proof  that  a  conversatioa  occurred  about  it.  it 
was  not  adndaiAble  to  show  defendanU'  dis- 
satisfaction, nur  to  Aow  that  the  vraik  was  not 
well  doue. 

3.  Evidence  offered  by  defendants  to  snow 
that  they  employed  the  same  fur  cuttws  while 
plaintiff  was  with  them  as  before,  and  that  be- 
fore they  employed  plaintiff  tlie  work  was  good, 
was  properly  excluded,  as  not  tending  to  show 
plaintiff's  incompetency. 

4.  Defendants  offered  to  show  that  they  ka4 
made  a  tender  of  $1U0  to  plaintiff.  The  court 
asked  the  witness  whether  the  money  was  In 
greenbacks  or  national  bank  notes,  and,  on  his 
answering  that  he  did  not  know,  refused  to  al- 
low any  further  evidence  on  the  question  of 
whether  tender  had  been  nude  of  that  amount. 
Held  erroneous,  in  that  a  tender  In  bank  notes 
Is  good,  unless  objected  to  on  the  ground  that 
they  are  not  Icsal  tender.  Fosdit*  v.  Van  Hu- 
san,  21  Mich.  6i6,  followed. 

5.  S.,  a  witness  for  plaintiff,  was  asked  if  he 
did  not  say  to  D.  "that  K.'s  (^alatiff's)  i^stem 
vns  not  half  learned,"  and  on  his  denial  D.  was 
called,  and  asked  If  S.  had  made  such  a  state- 
ment to  him.  Hdd,  that  the  question  asked  D. 
was  properly  exduded,  ^nce  neither  time,  place, 
nor  drcumiitance  was  included  In  the  question 
asked  S.,  and  It  does  not  appear  that  he  Idmtl* 
fied  the  occasion. 

6.  By  the  contract,  plaintiff  apreed  to  do  the 
best  work  he  could,  and  work  that  should  be 
"satiafactory"  to  defisndanta  Hdd,  that  InatTno- 
tiona,  tiie  effect  of  wtiioh  was  to  give  the  jury  to 
understand  that,  if  plaintiff  was  a  competent 
workman,  he  could  recover  whether  he  did  good 
w<»k  or  not,  are  erroneons,  In  that,  where  a  per- 
son coatracts  to  do  satisfitctory  work  for  his  em- 
ployer, the  employer  is  the  sole  Judge,  and  the 

aaestion  of  the  reasonableness  of  his  judgment 
>  not  a  question  for  the  jtuy. 

7.  An  Instruction  assuming  that  detendanta 
did  not  find  fault  with  plaintGETs  work,  where 
the  contrary  appears  from  plaintUTB  own  testt- 
mooy,  is  erroneous. 

8.  An  instruction  that  If  defoidants  reooT; 
nized  or  were  aware  of  the  fact  that  plainti9 
was  incompetent  any  time  during  the  nine 
months  he  was  in  their  employ,  their  business 
was  to  make  it  known  to  plaintiff,  h  erroneous, 
as  requiring  defendants  to  take  advantage  of  the 
first  fnfractiou  of  the  contract,  and  as  implylu 
that,  if  they  overlooked  such  infraction,  plaintiff 
would  be  secure  In  Us  employment. 
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Error  to  eircolt  oaart,  Wayne  oonntgr; 
George  Gartner,  JocUce. 

Action  on  contract  by  Garl  A.  Koehler 
against  Walter  BnhJ,  Charles  G.  Ashbau^ 
and  Daniel  T.  Smltli.  From  a  Judgment  for 
plaintiff,  d^endants  biing  error.  Reversed. 

Coding  AndnM  ft  Leete.  for  appellanti. 
M.  P.  MoGresor,  for  appellee. 

HOOKER,  O.  J.  The  plalntUT,  a  furrier, 
entered  defendants'  employ  on  June  2,  1890, 
nnder  the  following  written  contract,  viz.: 
"Agreement  between  Walter  Buhl  &  Oo. 
and  Carl  Koehler.  Walter  Buhl  &  Co.  agree 
to  pay  Carl  Koehler  thirty-five  dollars 
($36.00)  per  week,  and  In  January,  1801,  the 
sum  of  one  hundixnl  dolinrs  ($100)  as  extra 
pay;  and,  furthermore,  for  the  year  1891 
they  a^ree  to  pay  to  hhn  the  above-m«i- 
tloned  salary  and  five  per  cent,  of  the  net 
profits  of  the  fur  department  of  the  business. 
In  consideration  of  the  alrove  salary  and 
bonus,  Carl  Koehler  agrees  to  do  the  best 
worlE  he  can  for  the  firm,  and  agrees  that 
such  work  and  business  as  may  be  ihtrcdsted 
^  him  Shall  be  done  to  the  satisfaction  of 
said  firm.  Walter  Buhl  &  Co.  Cari  Koeh- 
ler." Ko^er  was  discharged  on  February 
28,  1891,  and  subsequently  brou^t  assumpsit; 
clairfilTig  the  full  amount  that  he  was  to  re- 
ceive according  to  the  terms  of  the  contract 

Upon  the  trial  the  plaintiff  was  asked: 
"How  much  did  your  salary  come  to,  at 
thirty-five  dollars  a  week,  from  the  time  you 
were  discharged  np  to  the  let  day  of  January, 
1892?"  This  question  was  objected  to,  upon 
the  ground  that  the  emplojnn^t  was  for 
one  year  only.  The  plain  import  of  'Qie  lan- 
guage used  is  that  the  contract  was  intended 
to  cover  sU  of  the  year  1891,  and  the  testi- 
mony was  properly  admitted.  This  disposes 
of  the  first  and  sixth  asslgmneints  of  error, 
the  court  having  charged  the  Jury  that  "the 
contract  of  employmoit  provided  for  the  en- 
tire year  1891." 

Upon  the  trial  the  d^endants  claimed  that 
the  plaintiff  was  not  a  competent  workman, 
and  that  they  found  fault  with  his  work, 
and  upon  his  cross-examination  the  plaintiff 
was  ad£ed  concerning  a  piece  of  work  that 
he  did  for  one  Henry  Clother.  He  admitted 
seeing  the  work  In  the  factory  after  Its  re- 
turn, and  also  saw  the  letter  from  Clother  to 
the  house,  but  dffliled  that  anything  was  said 
to  him  about  the  work  being  nnsatlafactory. 
The  letter  was  then  offered  In  evidence  by  de- 
ftodants*  counsel,  but  was  excluded.  The 
letter  alone  was  not  admissible  to  show  de- 
fendants' dissatisfaction,  nor  was  It  compe- 
tent evidence  that  the  work  was  not  well 
done.  In  the  absence  of  proof  that  a  oonver- 
■ation  occurred  about  It,  no  error  was  com- 
mitted In  excluding  It 

By  way  of  defense,  the  defendants  sought 
to  show  that  they  employed  the  same  fur 
cutters  while  the  plaintiff  was  with  them  as 
before,  and  that  before  Ms  employment  the 


work  had  been  good.    Hils  evidence  was 

properly  excluded.  It  did  not  tend  to  show 
plaintiff's  incompetency. 

Bvldence  was  offered  on  the  part  of  the 
defendants  to  show  that  the  siun  of  $100  was 
tendered  to  the  plaintiff  for  the  January 
bonus,  mentioned  In  the  contract  The  vtit^ 
ness  said:  "I  offered  him  $100.  It  was  In 
currency,— paper  money.  We  said,  'Here  Is 
$100,  which  we  claim  to  be  due  you,'  or 
words  to  that  effect  He  said  he  would  not 
take  it  I  have  no  recollection  of  a  receipt 
being  deman'^M."  "Question  by  Court:  Was 
this  money  in  greenbacks  or  national  bank 
notes?  Answer.  I  could  not  teU.  Court: 
Then  It  Is  not  necessary  to  pume  it  any  fur- 
ther. (Exception  by  def«idants'  counsel.)" 
This  evidence  should  have  been  admitted, 
and  the  question  should  have  been  left  to 
the  jury.  It  Is  well  settled  that  a  tender  In 
bank  notes  Is  good,  unless  objected  to  on 
the  ground  that  they  are  not  legal  tender. 
Fosdlck  T.  Van  Huaan,  21  Mich.  676;  Beebe 
V.  Knapp,  28  Mfch.  70;  Lacy  v.  Wilson,  24 
Mloh.  479. 

Bdward  Schnedder,  a  vrltness  for  the  plain, 
tiff,  was  asked  on  cross-examination.  If  he 
did  not  say  to  Mr.  Deyo  "that  Mr.  Koehler's 
system  was  not  half  learned."  The  follow- 
ing colloquy  ensued:  "Answer.  No,  ^r;  I 
never  said  that  Question.  Did  you  say 
tluU  his  system  was  defective?  A.  No,  sir. 
Q.  Did  yon  not  say  that  the  system  was  not 
such  as  to  make  a  perfect  fitting  garment? 
A.  No,  sir,  I  never  said  that  I  once  passed 
a  remark  to  Mr.  Deyo  about  one  seal,  but 
It  had  nothing  to  do  with  fitting,  and  it  is 
simply  a  matter  of—"  Later  the  vrttness 
Deyo  was  called,  and  asked  the  follovring 
questlcai,  viz.:  "Did  Mr.  Schneider  state  to 
you,  shortly  after  Mr.  Koehler  was  discharged, 
that  Mr.  Koehler's  system  was  not  half 
learned?"  The  objection  to  this  questton 
was  property  sustained,  the  foundation  being 
Inanffleient  Ndther  time,  place,  nor  circum- 
stance was  included  In  the  original  question, 
and  it  does  not  Batisfactorlly  appear  that  tb» 
witness  Schneider  Idoitified  the  occasion. 

The  8th,  9th,  and  10th  assignments  of  emr 
are  based  on  the  charge,  which  was  as  ftd- 
lows:  (8)  "Of  coarse,  when  a  contract  states 
'to  the  satisfootlon  of  said  firm,*  the  meaning 
of  that  is  that  they  cannot  act  captiously  or 
arbitrarily  about  It;  and  if  they  did  discharge 
him  It  does  not  depend  entirely  upon  what 
they  may  have  thought,  or  what  their  Judg- 
ment of  the  capacities  of  Mr.  KoeUer  m^ 
have  been,  because  they  vrould  have  to  act 
reasonably."  Again:  (9)  "The  question  of 
fact  for  you  to  determine  will  be  as  to  wheth- 
er Mr.  Koehler  was  a  competent  and  fit  per- 
son for  the  employment  of  fitter  and  design- 
er." And  again:  (10)  "If  Koehlcv  was  a  At 
and  competent  person,  he  was  then,  under 
the  terms  of  his  contract  entitled  to  his  fall 
ccanpensatton  during  the  year  1891.  and  un- 
til December  31,  1891."  The  effect  of  these 
Instructions  was  to  give  the  Jury  to  under- 
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■taxkd  that  If  the  plaintiff  wm  a  competent 
worknum,  he  had  a  right  to  reoorer,  wbeOiw 
he  did  good  work  or  not,  and  this  in  the  face 
ct  his  undertaking  to  do  not  only  good  week, 
but  "woTk  that  should  be  satiafactory  to  hia 
employeia."  It  Is  aetOed  law  that,  ^irtiere  a 
person  contracts  to  do  work  to  the  gatlsf  ac- 
tion of  his  employer,  the  employer  Is  the 
Judge,  and  the  qneatloa  of  the  reasonable- 
neflB  of  hia  Judgment  is  not  a  question  for  the 
Jury.  The  Jury  was  called  In  by  the  Judge 
for  Instruottomi  twice,  and,  while  the  first 
Interriew  shows  nothing  that  necessarily  In- 
jured the  defendant's  case,  the  instructions 
on  the  second  occasion  were  erroaeons.  The 
following  Instractiona  were  given:  "Tou 
want  to  ronember  the  fact  that  In  June, 
1880,  the  plalntur  was  employed  by  the  de- 
fendants in  this  case.  He  remained  In  the 
nnployment  of  the  defendants  for  June,  for 
July,  for  August,  September,  October,  No- 
vember, for  December,  for  January,  snd  for 
February,  during  all  of  which  time  there  is 
no  evidence  In  this  case  that  any  fault  was 
found  with  the  plaintiff  in  this  cuse.  He  re- 
mained In  the  employ  of  Ihe  defendants  In 
this  case  for  nine  months  before  any  fault 
was  found  with  him;  and  In  the  latter  port 
of  Febroary,  aoconUng  to  the  undisputed 
testimony  In  this  cas^  he  was  peremptorily 
discharged  by  the  def^idants  in  this  case." 
The  assumption  that  the  defendants  did  not 
find  fault  bi  not  supported  by  the  record, 
Qie  testimony  of  the  plalntlfl  showing  the 
contmiy,  to  say  nothing  of  the  defendants' 
pnx^  Again,  the  court  Isstmcted  the  Jury 
that  "a  person  always  has  to  act  within  a 
reasonable  time.  As  to  irtiat  conatitutes  a 
reasonable  time  is  sometimes  a  matter  of 
fact  and  sometimes  a  matter  of  law.  Now, 
If  you  emptoy  a  man  who  enters  your  employ- 
ment, and  you  decide  upon  certain  questions, 
you  are  obliged,  under  the  law,  to  act  within 
a  reasonaUe  time,  and  If  the  defendants  in 
this  case  reoognlced  the  fact;  or  were  aware 
of  the  fact,  that  this  man  was  an  incompe- 
tent man  any  time  within  the  nine  months, 
th^  business  was  to  make  It  known  to  the 
plainttff  in  the  case."  The  application  of 
such  a  rule  to  this  case  would  put  a  premium 
on  hard  dealing,  by  requiring  an  employer  to 
take  advantage  of  the  first  Infraction  of  the 
contract  Anything  targlT&i  might  fasten 
the  oontnuit  upon  him,  and  make  the  lncom> 
petent  workman  secure  in  his  employment 
It  follcwB  ^t  the  Judgment  must  be  re- 
reraed.  with  costs,  and  a  new  trial  ordered. 
Ihe  other  Justices  concurred. 


STEBBINS  T.  STEBBINS. 
(Sopreme  Court  of  Michigan.    Dec.  23.  1892.) 

DCSCBNT    AXD    DiBTKlBUTlOS  —  CHILD  OMITTED 

raoM  Will  —  Evideitcb  or  Mibtakb  —  Review 

OK  Appeal. 

1.  Testator*!  will  gave  hie  family  ffibis 
to  Us  granddaughter,  D.,  one  of  his  two  sole 
bcizs.  in  case  it  was  not  desired  by  Us  acm. 


Uis  other  heir,  and  slso  gave  D.  the  privQes* 
to  make  certain  selectlonB  from  his  books  loid 
clothing.  No  other  mentloo  was  made  of  D. 
in  the  will,  and,  Slide  from  a  life  estate  to 
testator's  brother,  and  a  few  small  bequests  to 
testator's  son  and  othera,  the  entire  estate  was 
given  to  idiaritieB.  HOd,  that  the  will  did  noi 
conclude  D.  from  daimmg  under  How.  St.  I 
6810,  providing  that  when  any  testator  shall 
omit  to  provide  In  Us  will  for  the  issue  of  any 
deceased  child,  and  soch  omlBfllon  was  not  in- 
tentional, bat  was  made  by  mistake  or  acci- 
dent, the  issue  of  such  child  ahall  bare  ths 
same  share  in  such  estate  of  the  testatw  as  It 
he  had  died  intestate. 

2.  The  question  whether  testator  oniltted 
to  provide  In  hfs  will  for  D.  nnlntenttonally,  or 
by  accident  or  mistake,  U  for  the  Jury. 

a  Where  the  jurr^  found  that  testator's 
omission  to  provide  forT>.  was  accidental  or  tm- 
intentional,  and  there  was  some  evidence  on 
which  they  could  base  their  verdict  it  will  not 
be  disturbsd;  th^  being  the  sole  judges  of  the 
weight  to  OS  given  to  the  testfrnony  before 
them. 

McQrath,  O.  J.*  and  Montgtnneiy,  J.,  dlas«t* 

Ing. 

Certiorari  to  drouit  court  Wayne  ooun^; 
George  Gartner,  Judge. 

Petition  by  Emily  D.  B.  StebbbiB  against 
Abram  L.  Stebblns,  executor  of  Nefaemlah  D. 
Stebblns,  deceased,  asking  for  an  order  from 
the  probate  court  setting  off  to  her  a  portion 
of  the  estate.  Petition  was  denied,  and  pe- 
titioner appealed  to  the  circuit  court  Judg- 
ment for  petitioner.  Defendant  appeals.  Af- 
flrm^ 

The  following  is  testator's  will,  omitting  its 
formal  parts: 

"I  desire,  as  soon  as  convenient  after  my  de- 
cease, that  all  my  debts  and  funeral  expenses 
be  paid  out  of  my  means,  which  may  be  found 
In  the  hands  of  Jacob  S.  Farrand,  of  the  dty 
of  Detroit  to  the  amount  of  $4,700,  in  one 
note  against  H.  O.  Parke  of  two  thousand  dol- 
lars; another  against  Faifee,  Davis  A  Co.  to 
the  amoimt  of  twenty-seven  hundred  dollars; 
also  a  certificate  of  deposit  in  the  Oommer* 
dal  Bank,  in  the  city  of  Detroit  Mich.,  to  the 
amount  of  eight  hundred  dollars;  perhaps 
some  more,  which  wUl  be  foimd  among  my 
papers  In  the  hands  of  nephew  Abm.  L.  Steb- 
blns, of  the  city  of  Detroit  Mich.;  also  a 
mortgage  of  fifteen  himdred  dollars,  loaned 
to  my  brother,  Theodore  T.  Stebblns,  this 
mortgage  being  a  security  on  the  house  and 
three  lots  of  land  on  which  he  now  lives,  In 
the  dty  of  Dowaglac,  Michigan,  and  now  on 
file  in  the  clerk's  office  of  said  county.  Item  1. 
I  wish  my  brother,  Theodore  T.  Stebblns,  and 
his  wife,  Fanny,  hold  and  enjoy  all  said  prop- 
erty during  their  natural  life,  the  interest  to 
be  collected,  If  they  wish,  after  their  decease 
or  dose  of  life.  Item  2.  After  their  decease 
I  wish  the  property  to  be  sold,  and  the  avails 
of  said  property  to  be  divided  between  the 
Foreign  Presbyterian  Board  of  Missions  and 
the  Home  Board  of  Presbyterian  Missions, 
both  expended  on  the  Padflo  Coast,  in  Cali- 
fornia, Oregon,  as  the  board  may  think  best 
Item  3.  I  give  and  bequeath  to  my  son,  Theo- 
dore W.  Stebbins,  the  sum  of  five  hundred  dol- 
lars; also  the  large  family  Bible,  If  he  desires 
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It;  If  not.  It  may  be  pnt  Into  the  liands  of  my 
granddaiighter,  Bmlly  D.  R.  Stebbtns.  Item 
4.  I  give  ami  bequeath,  m  a  matter  of  Indebt- 
edness,  to  my  niece,  Mrs.  Eugenia  L.  Bcauon, 
the  sum  of  one  hundred  dollars.  Item  5.  I 
glwe  and  bequeaUi  the  sum  of  one  thousand 
dollars  for  the  purpose  of  raising  a  sum  pro- 
l^ed  of  twenty  thousand  dcdlars  for  the  pnr- 
1>o8e  of  Inoreash^  the  faduaes  tor  ttie  edo- 
cation  of  nuTsea  In  tha  Harper's  Hospital,  In 
flie  dty  of  Detrodt,  aaw  under  the  manage- 
ment of  the  First  Presbyterian  Ohurcb  of  said 
«ity.  If  £t  i^ould  not  "be  raised,  I  direct  It  to 
be  given  to  the  D^rolt  nUaslons  in  the  Prea- 
tytetian  Ohuroh.  Item  6.  A  small  note  of 
serenty-fire  dollars  may  be  found  against  my 
brother,  PitzaHen  Stebbins;  If  so,  give  It  up  to 
falm.  or  destroy  It  Item  7.  I  gtre  and  be- 
queath five  himdred  doIlarB  to  ttie  American 
Missionary  Society.  Item  8.  After  all  debts 
and  expenses  are  paid,  glre  of  the  balance 
left,  In  equal  sums,  to  the  foreign  and  home 
boards  ot  the  Fresl^terian  COiurch,  unless  ex- 
treme want  shall  be  observed  by  my  execu- 
tor among  my  brothers  and  my  U^ng  son. 
Eb  such  case  I  will  leave  It  optional  with  him 
give  a  portion  or  the  whole,  as  he  shall  tn  his 
Judgment  what  ou^t  to  be  done.  Item  8. 
Ail  my  personal  efTects,  such  as  bo^  or 
clothing,  I  desire  to  be  divided  among  my 
brothera  and  their  families,  giving  my  grand- 
daughter. Emily  D.  B.  Stebblns.  the  privilege 
«t  seleottnc  ftom  them,  if  It  Is  her  wish." 

Hoyt  Post,  for  appellant  F.  H.  CanOeUI. 
for  legatees  Presbyterian  boards.  0.  I. 
Walker,  for  legatee  American  Home  Mission 
Soo.  Walker  &  Walker,  for  legatee  Harper 
Hospital.   B.  U.  niompBon,  for  appellee; 

DUBAND,  J.  Thht  case  was  brou^t  Into 
this  covrt  by  oertlonul,  but,  as  the  whole  rec- 
ord WQB  brou^t  up,  together  with  the  ex- 
ceptions taken  at  the  trial,  it  was  argued  by 
Qonnsel  and  heard  as  if  bron^t  here  by  writ 
of  error.  Emily  D.  B.  Stebbina,  who  is  a 
granddaughter  and  one  of  the  two  sole  heirs 
at  law  of  Nehemlah  Stebbina,  who  died  tes- 
tate, petitioned  the  probate  court  of  Wayne 
comity,  asking  for  an  order  assigning  to  her 
one  half  of  his  estate,  on  the  ground  that  he 
tiad  omitted  to  provide  for  her  In  his  will,  anil 
that  such  omission  was  mdntraLtlonsl  and  ac- 
ctdontal.  Her  claim  is  based  upon  section 
5810,  How.  Bt,  which  provides  that  "when 
any  testator  shall  omit  to  provide  in  Ms  wfli 
(or  any  of  his  dUldren,  or  for  the  issue  of 
any  deceased  child,  and  It  shall  appear  that 
such  omission  was  not  Intentional,  but  was 
made  mistake  or  accident  such  child,  or 
the  Issue  of  suob  diild.  shall  have  the  same 
•hare  in  sucb  estate  of  the  testator  as  if  he 
had  died  intestate."  The  probate  Jndge  de- 
nied the  petition,  and,  upon  an  appeal  being 
talten  to  the  circuit  court  for  liie  county  of 
Wayne,  the  question  of  fact  was  tried  Xry  a 
Jury,  who  foimd  that  the  omlsrion  to  provide 
for  the  petltl<mer  was  ualntetitLonal  and  acd- 


dentsL  Tbeneopca  tte  oironlt  Judge  eatued  a 
Judgment  to  be  entered  that  the  petitioner 
was  entitled  to  the  aune  share  In  the  estate 
of  the  testator  as  If  he  bad  died  Intestate. 
The  clrentt  judge  refused  to  deolde  whether 
he  wonld  consider  the  Terdict  of  the  jury 
as  oonctustve  on  tSie  facte  or  advisory  merely, 
tmt  submitted  to  them  these  two  qoesllons  of 
facts:  First  was  the  omiariou  to  provide  tn 
the  will  in  question  for  Bmlly  D.  It.  Stebblns 
intantlonal?  and,  second,  was  (he  omisidoo 
to  provide  in  the  will  In  question  for  Emily 
D.  R.  Stebbins  doe  either  to  accident  er  mis- 
take? The  Jury  answered  the  first  question 
In  the  negative  asd  the  second  qaestion  in  tlM 
affirmatlva  The  learned  counsel  for  the  es- 
tate hMlsts  that  it  was  error  for  the  circuit 
Judge  to  submit  these  questions  of  tact  to  the 
Jury,  and  that  it  was  not  such  a  case  as  Aonld 
lurve  been  trted  b^re  a  Jury,  but  that  it  ap- 
peals rather  to  the  equitable  Jmlsdiotion  of 
the  court  and  should  therefore  be  deeded  by 
the  court- without  the  intervention  of  a  Jury. 
We  cannot  agree  with  this  contention.  The 
question  was  purely  one  of  fact  It  had  no 
reference  to  the  proper  or  Improper  exerdse 
of  any  discretionary  power  vested  In  any  one, 
or  of  any  accounting  by  any  one,  or  consid- 
erations as  to  the  iRDpriety  of  any  charges 
or  investments,  or  as  to  the  aHowanoe  of  co:n- 
pensatiom,  or  any  other  matter  which  appeals 
to  equIlBble  principles,  or  to  the  equitable 
Gfmslderatlon  of  Che  court,  mider  the  rule  laid 
down  In  Oott  v.  Gulp,  4S  Mich.  278, 7  N.  W.  Rep. 
767.  No  such  question  arose  In  this  case,  nor 
anything  approadilng  it,  and  the  question  of 
whether  or  not  the  testator  omitted  to  pro- 
vide in  his  will  for  his  granddaughter  unin- 
tentionally or  accident  or  mistake  Is  as 
(dearly  a  Mmple  question  of  fsct  as  is  that  of 
whetfa«'  or  not  the  testator  was  of  errand  and 
dlsposhtg  mind  when  he  executed  the  will, 
or  whether  he  signed  it  at  aU,  or  whether  or 
not  he  had  been  midtdy  InAaenced  to  sign  it 
or  wbelher  or  net  the  attesting  witnesses  had 
signed  it  In  the  presenoe  of  the  testator  and 
of  each  other.  Section  67SS,  How.  St,  pro- 
vides that  upon  an  appeal  fro.n  the  pro- 
bate court  the  drcnit  court  "rtiall  proceed  to 
the  determination  of  tSie  question  aoooiding 
to  the  rules  of  law;  and,  If  there  shall  be  any 
question  of  fact  to  be  decided,  Issoe  may  be 
Joined  thereon  under  the  dlrecdon  of  the 
conrt,  and  a  trial  thereof  had  by  Jory."  Hie 
fullest  latitude  has  been  given  to  tltte  statute 
in  this  state  both  Ijy  the  profession  and  the 
courts,  and  the  absolute  right  of  a  party  to 
have  all  questions  of  fact  In  this  class  of  cases 
tried  by  a  Jury  waa  settled  by  this  court  In 
Grovler  v.  Hall.  23  Mich.  11.  This  rule  has 
never  been  seriously  questioned  In  any  of  the 
numerous  cases  wlilch  have  been  in  this  court 
for  review,  and  we  may  well  consider  this 
right  to  l>e  fully  settled  in  this  state.  The 
testator,  in  one  clause  of  his  wHI,  after  giving 
to  his  son,  Theodore  W.  Stebblns,  the  sum  of 
$500,  also  gave  litm  the  laj^e  f imlly  B  ble.  IX 
he  deshred  It  and.  If  not  tben  this  cluiw 
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■biti>g  tint  U  msy  b«  pnt  In  llie  hands  of  the 
gnnddan^ter,  EmOy  D.  B.  Stebbins.  B7 
mother  clause  he  gave  bis  books  and  clothing 
to  be  <UTided  among  his  brothers  and  their 
famHiea,  but  gave  the  granddaughter  referred 
to  the  privilege  ct  selecting  from  them  If  It 
was  lier  vWl  It  Is  Insisted,  beoanse  the 
testator  thns  mentioned  the  granddan^ter 
In  bis  win,  that  he  did  provide  fbr  her,  within 
ibe  meanhiff  of  the  statate  referred  to,  and 
tbat  die  la  therein,  and  as  a  matter  of  law, 
prednded  ftom  claiming  to  the  contrary.  We 
do  not  tbfnk  so.  lliere  Is  nothing  hi  the  lan- 
guage of  elthCT  of  the  dansea  In  whldi  her 
name  Is  written,  nor  In  the  (Character  of  the 
gifts  thus  conditionally  bestowed,  and  which 
at  most  are  to  be  treated  as  mere  mementos, 
which,  mm  a  matter  of  law,  In  any  way  c<m- 
dndfls  her  from  dalmlng  that  the  testator  un- 
intentionally or  by  mistake  or  aocidoit  omit- 
ted to  provide  fbr  her.  Whfle  it  would  mi- 
donbtedly  be  true  that  die  would  be  condod* 
ed  by  tlie  tenna  of  the  wUl  Itself,  If  the  testa^ 
tor  had  nude  some  jnOTlslon  fbr  her  of  a  sqIh 
stanttal  diaracter,  however  Inalgnlflcant  It 
ml^t  hare  been  In  amount,  but  which 
diowed  ttiat  he  Intended  It  a«  a  proTlslon, 
and  not  as  a  te^Msake  merely,  yet  we  cannot 
ImU  aa  a  mattra  of  law  that  these  trifling  ar^ 
tides,  whose  only  real  valne  to  the  petitioner 
is  based  upaa  the  fact  tbat  th^  are  personal 
rdica  of  the  testator,  and  whidi  were  erlf 
dnktly  so  conddered  him,  if  he  gave  any 
thon^t  to  It  at  an,  la  soch  a  provision  as  Is 
meant  by  flie  statute  under  which  the  peti- 
tloaer  In  this  case  claims.  On  the  contrary, 
it  Is  a  question  to  go  to  the  Jury  with  the  otho: 
iSKts  In  tb/e  oase.  and  from  wlilch  they  might 
determine.  If  ttiey  chose,  that|  the  testator 
having  remembered  her  eren  as  he  did.  It 
was  not  his  Intention  to  do  more  for  her,  and 
that  his  faitaue  to  provide  further  fbr  her  was 
fakt»itlonaL 

It  la  also  contended  that  the  evidence  In 
the  case  did  not  warrant  the  ^ury  In  finding 
that  flie  omisslott  to  provide  for  the  petition- 
er was  accidental  or  unintentional.  Upon 
tnis  point  we  are  Umlted  In  onr  anthority. 
Hie  only  qoeatkm  we  can  craiskler  Is  whether 
there  was  any  evldmce  at  aU  sabmltted  to 
the  Jury  from  whidi  they  could  find  aa  they 
did,  and  not  whether  that  evidence  la 
■Bffldent  In  amotmt  or  diaracter  to  satisfy 
OS.  The  jury  were  the  sole  Judges  of  the 
vd^t  to  be  given  the  testimony,  and  they 
aJone  were  entitled  to  dedde  upon  whether 
a  preiKniderance  of  the  proof  was  with  the 
petitioner.  Ihere  was  testlmoi^  In  the  case 
In  reference  to  the  drcamstances  attending 
the  making  of  the  win;  the  relationship  and 
condition  of  the  parties;  the  affection  exist- 
ing between  them;  the  extent  and  frequency 
oC  llieir  visits  and  correspondence;  the  age 
of  the  testator;  his  mental  oud  phydcal  con- 
ditkm,  as  evidenced  not  only  by  the  will 
ItHlf,  and  by  the  peculiarity  of  some  of  Its 
provisions  bat  also  by  his  feeble  condition 
about  Hie  time  the  wfll  was  made,  and  his 
Y.6iH.w.no.2~ll 


death  diortly  afterwarda  TldB  dass  of 
testimony  was  all  competent  for  the  Jury 
to  consider,  and  from  It  they  had  a  rl^t  to 
determine  the  qneetlons  submitted  to  them 
by  the  court  The  relation  of  the  testator 
to  the  objects  of  his  bounty  and  to  this 
(granddaughter,  as  wen  as  his  Intelligence, 
his  mental  and  physical  condition,  and  the 
drcnmstances  connected  with  the  making  of 
the  win,  are  all  proper  matters  for  considera- 
tion by  the  jury.  Buckley  v.  Gerard,  123 
Mass.  8;  Converse  v.  Wales,  4  Allen,  512; 
RamsdiU  v.  Wentworth,  101  Mass.  129; 
Peters  v.  Kders,  126  Mass.  136;  Prentls  v. 
Bates,  (Midi.)  53  N.  W.  Rep.  153,  and  cases 
dted.  And  the  omission  to  provide  may  be 
shown  to  be  unintentional  either  by  the 
terms  of  the  will  or  by  extrinsic  parol  evi- 
dence. ^^l8(m  V.  Foskct,  6  Mete  (Mass.)  400. 
The  Jury,  ther^ore,  having  some  evidence 
upon  which  to  base  their  verdict,  we  have  no 
right  to  disturb  it.  for  we  must  hold  in  tills 
case,  and  do  hold,  that  the  verdict  of  the 
Jury  was  not  advisory  merdy,  but  eon- 
dudve  upon  the  facts  submitted  to  and  dfr 
dded  try  them.  It  foUows  tiiat  the  Judgmmt 
must  be  afilrmed,  with  costs. 

LONG  and  GRANT,  17.,  o(nicnrred  with 
DURAND,  J. 

MOXTGOMBRT,  J.  I  agree  foUy  with  my 
Brother  DURAND  that  It  was  competent 
to  try  the  question  presented  in  this  case 
by  a  Jnry,  and  that  the  verdict  of  a  Jury 
stands  precisely  as  tn  any  dvD  case,  and  la 
condudve  In  cases  where  the  testimony 
offered  has  any  legal  tendency  to  sui^ort  the 
condndon  readied.  Bat,  In  my  opinion, 
there  was  not  a  sdntUla  of  evidence  which 
had  a  legitimate  tendmcy  to  establish  the 
taxt  that  the  Intervener  was  omitted  by 
mistake  or  acddent  It  may  be  conceded 
that  the  contention  of  the  learned  counsel 
for  the  petitioner  that  the  bequest  of  kc^ 
sakes  to  her  does  not  amount  to  provision, 
\vlthin  the  meaning  of  the  statute.  Does  the 
mere  faUure  to  make  sudi  proiddon  create 
a  presumption  that  the  testator  omitted  to 
m^e  provision  for  her  by  acddent  or  mis- 
take? The  lantaiage  of  the  statute  (sec- 
tion 5810,  How.  St)  ou£:ht  to  be  a  suffldent 
answer  to  this  question.  The  statute  de- 
clares: "When  any  testator  shall  omit  to 
provide  In  his  will  for  any  of  his  children, 
or  for  the  Issue  of  any  deceased  child,  and 
it  shall  appear  that  such  omisaion  was  not 
intentional,  but  was  made  by  mistake  or  ac- 
ddent, such  child,  or  the  issue  of  such  chOd, 
shall  have  the  same  dmre,"  etc.  The  statute 
does  not,  it  seems  to  me,  admit  of  a  construc- 
tion which  shall  dispense  ^ith  a  showing  of 
either  of  the  two  requisites  before  one  for 
whom  provision  Is  omitted  sbaU  be  oi- 
titled  to  take.  These  two  prerequisites  are: 
First,  an  omissiou  to  provide;  second,  that 
it  ahaU  be  made  to  ^pear  that  the  omission 
was  by  mistakau  The  atatntes  tn  some  ef 
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'  the  other  states,  under  whk^  It  has  been  held 
that  the  burden  of  proof  Is  placed  upon 
those  dlsputhig  the  claim  of  the  child  omit- 
ted, differ  from  our  statute  In  this  rery 
particular.  Nor  do  the  cases  of  McCalUitn  t. 
Mackemde,  28  Iowa,  110,  and  Railroad  Co. 
T.  Wasserman,  22  Fed.  Bep.  872,  sustain  the 
contention  of  Intervener's  counsel  on  this 
point  These  are  cases  wbtch  deal  with  the 
rights  of  an  heir  bom  after  the  making  of 
the  wilL  It  may  -well  be  held  that  a  pre- 
sumption would  arise  that  the  father  would 
make  provMon  for  snch  child,  and  that  the 
omission  to  make  provision  was  not  Inten- 
tional. This  presumption  arises,  not  from 
conditions  existing  at  the  time  the  will  Is 
executed,  but  from  a  change  in  conditions 
occurring  thereafter.  How,  then,  shall  It 
be  nmde  to  appear  that  the  omlsalon  was 
accidental,  by  merely  showing,  as  In  this 
case,  that  the  deceased  was  fiiendly  with 
complainant;  that  they  kept  up  a  cot- 
respondence;  that  he  was  an  old  man, 
though  mentally  competent  to  make  a  will? 
If  this  be  enough,  then  It  becomes  at  once 
the  province  of  juries  to  administer  estates 
according  to  their  own  sense  of  right  This 
statute  was  not  intended  to  abridge  the 
rights  of  a  man  to  do  what  he  will  with  his 
own.  On  the  contrary,  where  It  Is  estab- 
lished by  the  probate  of  the  will,  as  In  this 
case,  that  the  deceased  Is  competent,  and  has 
in  fact  executed  the  will,  the  legal  presump- 
tion is  that  the  Instrument  expresses  his 
wMiea.  This  presumption  can  be  overcome, 
not  by  showlug  what,  awordhig  to  some 
people's  sense  of  right,  would  have  been  a 
proper  disposition  of  the  property,  but  by 
showing  facts  and  drcumstances  which  lead 
to  a  conclusion  that  the  testator  liad  other 
views  or  other  purposes  than  those  ex- 
pressed, or  did  not  have  the  purposes 
expressed  In  the  will,  but  that  by  accident 
or  mistake  the  provision  for  the  child  was 
omitted.  This  could,  of  course,  be  made  to 
appear  by  declarations  of  the  testator 
evldenciiig  a  purpose  to  provide  for  the 
omitted  child,  or  by  declarations  made  after 
the  will,  showing  that  he  supposed  he  had 
pro\ided  for  such  child;  and  perhaps  in 
other  ways.  But  It  cannot,  in  my  Judgmeiit, 
be  done  by  simply  showing  a  state  of  facts 
which  would  show  it  to  have  been  emlneutly 
proper  to  provide  for  such  child,  wltliout 
fixing  a  limitation  upon  the  power  of  dis- 
posal of  one  s  property  by  will,  wblcb  the 
statute  gives  no  color  for.  I  think  the  finding 
of  the  Jury  should  tw  reversed. 

McQBATK,  a  J.,  ooncorred  with  UONT- 
OOMEBT,  J. 


TUXOTSON  T.  CITY  OP  SAOINAW  et  al. 
(Supreme  Court  of  Michigan.    Dec  22,  1892.) 

liuNiciPAL  Bonds— iMPMrcu  Bepeal  or  Statutes 
— Ukdixaxcbs. 
1.  Local  Acts  18S9,  No.  4S0,  (SRsinaw  City 
flharter.  I  26,)  authorised  the  dty  to  Issue 


bonds  for  yi!Nt,000  to  eoastnut  brldsei  at  oer- 
tain  places,  and  to  procure  the  right  of  way 
therefor,  and  such  bond*  were  to  be  payable 
at  the  times,  and  with  the  rate  of  Interest, 
fixed  by  the  common  council  of  said  city.  Lo- 
cal Acta  1581.  p.  839,  aoth(»1zed  the  Issoe 
of  bonds  for  $75,000  by  the  dty  for  the  same 
nnrpose,  bat  changed  the  location  of  one  of  the 
orlaKes,  and  limited  the  time  and  interest  on 
the  bonds.  Hdd,  that  unce  the  act  of  1891, 
as  orieinally  drawn,  provided  for  bonds  for 
$200,000,  and  the  legislature  reduced  the 
amount  to  $75,000,  for  the  reason  the  city 
might  raise  $325,000.  as  it  already  had  the 
right  to  raise  $125,000  by  tiie  act  of  1889.  there 
was  not  an  implied  repeal  of  the  latter  act,  but 
for  $200,000  the  act  of  1891  was  aozmary  to 
It*  and  authorized  bonds. 

2.  The  two  acts  are  not  repugnant  because 
the  last  act  changed  the  location  of  one  of  the 
bridges,  Umited  the  time  of  payment  of  the 
bonds,  and  restricted  the  rate  of  mteavst,  while 
the  provisions  of  the  charter  differed  In  these 
respects. 

3.  Where  the  resolntions  of  the  comm<Hi 
council  rdating  to  the  bonds  are  seemingly  In- 
coDSlsteotf  because  ot  an  attempt  to  follow  the 
language  of  both  statutes,  they  will  not  be 
held  vmd  for  that  reason,  when  such  a  techni- 
cal construction  would  delay  the  progress  of 
the  city,  and  the  making  of  neeessary  un^Te- 
mentSL 

Appeal  from  draiit  court,  Saginaw  conn^, 
In  dianoery:  Ohaimo^  H.  Cage.  Judge. 

Proceeding  by  Levi  Tillotson  to  restrain  tbe 
city  oC  Sa^naw,  llie  m^or,  clerk,  and  oomp- 
troOer,  fron  negotiating  and  executing  cer- 
tain bonds.  From  a  decree  dlOTlHring  tUe 
UU  of  c<nn^alnt;  oanpUdnant  appeate.  Af- 
firmed. 

Wood  &  Jo^,  for  appellant  Charles  s. 
Smith,  fx  appdleoL 

GRANT,  J.  Hie  hlU  hi  this  case  was  filed 

to  restrain  the  defendants  from  negotiating 
and  executing  the  bonds  of  said  dty  to  the 
amoimt  of  $200,000.  The  issue  of  $125,000  ot 
these  bonds  was  ordered  by  the  council  under 
section  25  of  title  6  of  the  city  charter,  and 
$75,000  under  Act  No.  321,  Local  Acts  1891. 
The  provision  of  the  charter,  and  the  above- 
named  enabling  act,  are  given  below  In  fnU. 
There  Is  no  dispute  about  the  facts,  which 
were  agreed  upon  at  the  hearing  In  the  court 
below.  Decree  was  entered  sustaining  the 
action  of  the  common  council,  and  dlsmiaslng 
the  bllL  Complainant  was  a  taxpayer,  and 
his  right  to  bring  the  suit  Is  conceded.  The 
two  dtlea  of  Saginaw  and  East  Saginaw 
were  consolidated  under  Act  Na  465  of  the 
Local  Acts  of  1888,  which  act  oonstltates  the 
charter  of  the  defendant  dty.  The  pro- 
vision authorizing  the  d^  to  Issue  bonds 
for  the  constructioa  of  certain  bridges  is  as 
follows:  "  Sec  25.  The  common  council  is 
hereby  authorized  to  Issue  the  bonds  of  said 
dty,  to  the  amount  of  one  himdred  and 
twenty-five  thousand  d<dUais,  tor  the  purpose 
of  raising  moaey,  first,  to  cona tract  a  bridge 
across  the  Saginaw  river  and  Emerson  bayou, 
east  from  Court  street,  and  to  procure  the 
right  of  way  therefw,  and,  after  that,  for 
the  construction  of  a  bridge  across  said 
j  river  at  waeb  point  In  Hm  First  ward  ot  th» 
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dt7  as  Oie  common  oooacU  mny  deem  proper, 
and  to  procure  the  right  of  way  therefor; 
and  also  for  the  ooostmctlcMi  of  a  bridge 
across  said  river  east  from  Perry  street,  and 
to  procure  the  rig^t  of  way  Qierefor.  Said 
bonds  to  be  in  such  amounts,  and  payable 
at  mch  times  and  places,  and  with  sucti  rate 
of  Interest,  as  tlie  common  council  may  de- 
termine. Such  bonds  Shan  be  issued*  and 
the  proceeds  thereof  shall  be  used,  for  no 
»ther  pujpoee."  The  act  of  1891  la  as  fol- 
lows: "An  act  to  authorise  the  dty  of  Sag- 
inaw to  borrow  money  to  be  used  in  procur- 
ing right  of  way  for,  and  approaches  to, 
and  the  building  at,  three  bridges  across  the 
Saginaw  river,  for  the  dty  of  Saginaw,  in 
the  county  of  Saginaw,  and  to  Issue  bonds 
therefor.  Section  L  The  people  of  the 
state  of  Michigan  oiact  that  the  common 
council  of  the  dty  of  Saginaw  be.  and  is 
hereby,  autbarized  and  empowered  to  bor- 
row, on  the  faith  and  credit  of  said  dty. 
the  sum  of  not  exceeding  seventy-ftve  thour 
sand  dollars,  for  a  period  of  not  exceedlD« 
twoity  years,  and  at  a  rate  of  Interest  not 
exceeding  five  per  cent,  per  anmihi,  and  to 
make,  execute,  issue,  and  sell  the  bonds  of 
■aid  dty  therefor,  with  proper  Interest  cou- 
pons attadied  thereto,  In  such  manner  as 
ooundl  shall  determine,  which  said  bonds 
iball  in  no  case  be  sold  for  less  than  par 
value.  Sea  2.  Said  b(»ids  shall  be  denomi- 
nated 'Bridge  Bonds,'  and  the  proceeds 
th«eo£  diall  be  used  in  defraying  the  ex- 
pense of  procoring  tlie  right  of  way  for,  and 
approacdies  to,  and  the  building  of,  three 
bridges  across  Saginaw  river,  for  the  dty 
of  Saginaw,  in  Saginaw  county,  which  said 
bridges,  if  built;  shall  be  located  as  follows: 
One  from  a  convenient  place  In  the  village 
of  CarroUton  to  the  opposite  shore;  one  at 
Om  foot  of  Court  street,  in  said  dty,  and 
one  at  or  south  of  Wayne  street  in  sold  I'lty,— 
and  for  no  other  purposes.  But  no  contnct 
shall  be  let,  or  money  expended,  for  building 
said  Wayne  street  bifdge,  until  the  contract 
shall  be  let  for  tbe  building  of  the  <)rit  two 
luuucd,  nnd  work  begun  thcreimder.  Sec  3. 
s^^Ul  improvements  stiail  be  mfuXi.  nnd  the 
money  expended  ther'ii'Gr,  by  t'i«!  inxird  if 
public  works  of  said  dty,  luder  direction  of 
Bald  omnmux  ooimdL"  Local  Acts  1891*  p. 
839. 

Tbe  fonowlog  facts  are  admitted:  "Hist  at 
a  meeting  of  said  common  council  held  March 
2S.  1802,  the  following  resolutions  were 
adopted:  'Besolved,  by  the  common  ooundl 
of  the  dty  of  Saf^w,  Mich.,  that  there  diall 
be  raised  the  «am  of  $125,000  for  the  pur- 
pose of  oonstmctlng  a  bridge  across  Saginaw 
river  and  Emerson  bayou,  on  a  line  of  Court 
nreet,  in  said  dty,  extending  easterly  to  the 
street  authorized  on  November  2,  1891,  by 
aaid  common  council,  to  be  opened  across 
lots  42  and  43  of  James  RUey  reserve,  In  said 
dty:  alio  a  bridge  across  said  river  on  the 
line  of  Maple  street,  in  the  village  of  Carroll- 
,  tm.  extending  eastward  into  the  First  ward 


of  said  dty  of  Sagbiaw;  and  also  a  bridge 
aorosB  said  river  east  from  Perry'  street.  In 
said  dty,— and  to  procure  the  riglit  of  way 
for  said  bridges.*  'Besolved,  by  the  common 
council  of  the  dty  of  Saginaw,  Mloh.,  that 
there  shaU  be  borrowed,  on  the  faith  and 
credit  of  sold  dty.  the  sum  of  $75,000,  to  be 
used  for  defraying  the  exp^ise  of  procuring 
the  right  of  way  for,  approaches  to,  and  the 
building  of,  three  bridges  across  Saginaw  riv- 
er, for  said  dty,  as  provided  by  Act  321  of  the 
laws  of  the  state  of  Michigan,  approved  May 
8th,  1801,  to  wit:  A  bridge  across  Saginaw 
river  and  Emerson  bayou,  on  a  line  of  Court 
street,  In  said  dty.  extended  easteriy  to  the 
street  authorised  on  November  2,  1891,  by 
said  common  council,  to  be  opened  across  lots 
42  and  43  of  James  Riley  reserve,  of  said 
dty;  also  a  bridge  across  said  river  on  a  line 
of  Maple  street,  In  the  village  of  Carrollton, 
extended  eastward  into  the  First  ward  of  said 
dty  of  Saginaw;  also  a  bridge  across  said  riv- 
er on  a  line  running  west,  at  ri^t  angles  to 
Blver  street,  from  the  Intersection  of  Center 
and  Douglass  streets.  In  said  dty  of  Saginaw, 
each  ot  said  bridges  to  conform  to  the  general 
description  thereof  as  authorized  by  the  board 
of  supervlson  of  Saginaw  county  in  Octolw, 
1891.*  That  at  a  meeting  of  said  oommon 
coundl  held  September  6, 1800,  tiie  committee 
on  bridges  reported,  among  other  tilings,  aa 
follows:  'In  our  opinion,  the  estimates  for 
the  bridges  will  largely  overrun  the  appropri- 
ation,—4126/XX),— In  which  case  application 
wlU  have  to  be  nuule  to  the  legl^ture  at 
their  next  session.'  That  at  a  meeting  of  said 
council  held  February  18, 1891.  on  motion  of 
Alderman  HIgglns,  Ito  dty  attorney  was  In* 
fltructed  to  draft,  and  cause  to  be  Introdnoed, 
an  act  to  enable  the  dty  to  Issue  and  ieU 
bmids  to  the  amount  of  9200,000  to  defray  the 
expraue  of  constructing  bridges.  ThaX  the 
dty  engineer  famished  the  common  ooondl, 
early  In  the  winter  of  1890-01,  with  surveys, 
maps,  and  approximate  estimates  for  tiie 
work  of  erecting  three  bridges,  and  securing 
the  approaches  thereto,  from  which  report  It 
appeaiatiiatthe  expense  of  said  three  bridges 
would  largely  exceed  $125,000,  and  would.  In 
fact,  approximate  $200,000.  Hut  an  'enaMfng 
act,*  so  called,  was  Introduced  In  the  last  leg- 
islature, and  was  so  drafted  as  to  read  for 
$200,000,  for  the  purpose  of  erecting  the  bridg- 
es. biA  was  afterwards  cut  down  to  $75,000. 
upon  the  ground  that,  If  not  ao  changed,  it 
would  enable  tiie  dty  to  expend  $326,000  tcr 
the  three  bridges,  Instead  ot  the  d  dred  sum 
of  $200,000,  aa  the  dty  already  had  the  light, 
by  its  charts,  to  raise  $125,000.  That  at  a 
meeting  of  the  common  council  held  April  27, 
1891.  the  following  resolution  was  adopted: 
'  Resolved,  that  the  legislature  be  requested 
to  so  amend  the  priding  bridge  enabihig  act 
that,  instead  of  Its  bein^  compnlsoiy  to  lo- 
cate a  bridge  at  Peny  street.  It  may  be 
located  at  any 'place  south  of  Wayne  street, 
the  ex&ct  location  to  be  det  rmlne  1  here> 
after  by  the  oommon  ooundl.  and  that  the 
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(Aty  clerk  fonrard  a  certtQed  copy  thereof 
to  Hon.  Koland  Connor,*  That  Perry  street 
Is  the  next  street  sonth  of  Wayne  street, 
and  Center  street,  where  It  strikes  the 
rtrer,  is  one  block  sontb  of  Perry  street  pro- 
longed in  a  direct  line  across  the  river,  "niat 
the  common  council  have  at  no  ame  expressed 
an  intention  of  locating  a  bridge  at  Perry 
itreet  since  the  adoption  of  the  resolution  laffc 
above  set  forth,  and  have  procured  no  auihori- 
ty  from  the  board  of  supervisors  to  locate 
one  at  tliat  point,  bat  have  procured  authori- 
ty from  the  board  of  supervisors  to  locate  one 
at  the  foot  of  Center  street  That  the  object 
of  referring  to  Perry  street  In  the  resolution 
authorizing  the  issue  of  the  bonds  in  the  sum 
of  $125,000  was  to  make  the  resolution,  aa  a 
basis  for  the  Issue  of  the  twDds,  conform  to 
the  charter  provision." 

The  complalnanrs  counsel  contend  (X)  that 
the  act  of  1891  repeals,  by  implication,  seo- 
tlon  25  of  title  5  of  the  charter;  and  (2)  that 
the  resolutions  of  the  common  council  based 
upon  these  etatatee  are  incontfatait  with  eadi 
other,  and  hence  Inoperative. 

There  is  no  dispute  ss  to  tbe  rule  of  Intw- 
pretaUon  where  two  acts  cover  the  same 
subject.  Both  acts  must  be  given  effect.  If 
possible  Repeals  by  Implication  are  not  fa- 
vored, and  will  be  allowed  only  when  the  in* 
consistency  and  repugnancy  are  plain  and 
unavoidable.  The  rule  is  well  stated,  and  the 
authorities  dted,  In  Connors  v.  Iron  Co.,  M 
Mich.  168,  10  N.  W.  Rep.  938;  Mr.  Justice 
Ohamplin  speaking  for  the  court  One  alle- 
gation In  the  complainant's  bill  is,  in  this  con- 
nection, of  oondderalde  slgnlflcance.  It  reads 
as  follow^:  "The  amount  authorized  to  be 
raised  for  these  three  bridges,  in  the  act  of 
1891  is  notoriously  inadequate  for  that  pur- 
pose; and,  should  the  bonds  be  issued,  the 
money  would  remain  in  the  ctty  treasury  un- 
til farther  authority  can  be  obtained  from 
tiie  legislature  to  Increase  the  amount  to  an 
adequate  sum."  This  allegation  is,  of  course, 
made  upon  the  sssumptlon  that  this  act  re- 
peals the  charter  provision,  leaving  the  com- 
mon council  authority  to  raise  only  the  sum 
of  $75,000.  This  was  purely  a  local  act;  and. 
If  the  amount  thereby  authorized  to  be  raised 
was  notoriously  inadequate,  it  Is  a  reasonable 
preeumption  that  the  legb^ture  was  cogni- 
zant of  the  fact  and  the  reasonable  Inference 
follows  that  it  would  not  have  passed  the 
act  if  it  had  intended  the  repeal  of  the  former 
provision.  The  resolutions  of  the  council  In 
regard  to  the  matter  were  evidently  intended 
aa  the  basis  for  legislative  action,  and  we 
must  infer  that  they  were  placed  before  the 
legislature,  as  It  was  the  evident  intention 
they  ^ould  be.  But  we  think  die  agreed 
facts  remove  all  doubt  upon  the  question.  It 
is  conceded  that  the  bill  as  introduced  pro- 
vided for  issuing  bonds  to  the  amount  of 
$200,000,  snd  that  the  legislatnre  amended 
the  bill  by  reducing  the  amount  to  $75,000, 
and  that  this  was  done  for  the  reason  that  If 
Mfib  amoidment  were  not  made,  tb»  oily 


might  raise  $825,000,  as  It  already  posseoBed 
the  right,  under  its  charter,  to  raise  $125,000. 
This  action  on  the  part  of  the  legislature  can 
lead  to  but  one  concludon,  vis.  that  It  In- 
tended to  continue  in  force  the  charter  pro- 
vision, and  to  authorize  the  issue  of  bonds 
tor  $200,000.  The  act  of  1891  most  therefore 
be  held  to  be  cumulative,  or  auxiliary  to  the 
charter.  The  facts  thit  the  act  of  1891  chan- 
ges the  location  of  one  of  the  briJgee,  that  it 
limits  the  time  for  the  payment  of  the  bonds 
to  20  years  from  the  date  of  issue,  that  It 
reetilcts  the  rate  of  interest  to  5  p?r  oent., 
that  it  makes  the  board  of  public  works  the 
agency  to  expend  the  money,  that  it  forbids 
the  sale  of  the  bonds  at  lees  than  their  par 
value,  while  the  provisions  of  the  chartei 
differ  In  these  respects  in  regard  to  th.>  bonds 
there  authorized,  have  no  tendency  to  show  a 
repugnancy  between  the  two  acts.  While 
section  25  of  the  charter  is  silent  as  to  under 
whose  snperrlslon  the  work  Is  to  be  done  and 
the  money  to  be  expended,  still,  under  an- 
other provision  of  the  charter  itself,  the  su- 
pervision ^d  charge  of  all  public  improve- 
ments are  vested  In  the  bo.ird  at  pubUo 
works.  'It  was  entirely  competent  for  tlie 
legislature.  In  the  act  of  1891,  to  place  any 
restriction  It  chose  upon  the  council  in  iBsuing 
the  bonds  authorized  by  the  act  although 
such  restrictions  are  not  found  in  the  charter 
authorizing  the  issue  of  the  first  bonds.  We 
do  not  think  the  resolutions  of  the  council 
are  inoonsistent  or  Inoperative.  The  only 
difficulty  appears  to  have  arisen  from  the  de- 
sire on  the  part  of  the  council  to  follow  Qie 
language  of  the  charter  and  of  the  act  The 
intention  is  apparent  not  to  build  a  bridge 
east  from  Perry  street  as  the  charter  pro- 
vides, but  to  construct  it  according  with  the 
change  authorized  by  Uie  act  of  1891.  l^e 
dty.  therefore,  appears  to  be  acting  in  good 
faith,  and  to  be  complying  both  with  tbe  let- 
ter and  spirit  of  its  charter  and  the  enabling 
act  In  such  case  a  t^Imlcal  oonstmctlon 
should  not  be  placed  upon  their  acta,  wbloh 
will  delay  the  progress  of  the  dty,  and  the 
making  of  necessary  Improvements.  The  de- 
cree Is  affirmed,  with  costs.  The  other  jus- 
tices caionrred. 


FERRIS  V.  McQUSIBN,  Sheriff. 
(Supreme  Court  of  Michigan.  Dec  28»  1892.) 
FB1.UDDLSNT  Con VBTANCEs— Chattel  Hortoaoks 

— AnTECBDEKT  DEBTS. 

1.  Where  P.  was  indebted  in  large  nintB  to 
plaintiff  and  to  other  dealers  for  soods,  plain- 
tiff had  a  right  to  extend  credit  to  P.,  thoi^  he 
knew  him  to  be  in  a  failiDg  condition,  and  to 
take  a  chattel  mortgage  on  F.'s  stock  of  goods 
to  secure  his  debt  in  preference  to  other  credit- 
ors, and  it  was  not  a  badge  of  fraud  to  do  so. 

2.  Where  a  chattel  mortgage  ii  given  by  a 
morchont  In  failing  circunistancea,  to  secure,  by 
way  of  preference,  an  existing  debt  foct 
that  the  mortgage  was  given  for  more  than  the 
amount  of  the  actual  indebtedness  is  a  badge  of 
fraud,  and  would  avoid  the  mortgage,  unless  the 

I  amount  so  Inserted  In  excess  was  tv  mistakeb 
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ud  wltb  no  Intent  to  defnnd  or  delay  other 
creditors. 

3.  Id  auch  cue  It  1*  error  to  instruct  the 
ImT  that,  "where  frmnd  Is  charged,  u:prf>ss  protf 
u  not  required;"  that  "fnud  will  not  be  pre- 
samed  upon  aliigcht  circumBtanceB  or  mere  sus- 

?icioD,"  out  must  "amooDt  to  clear  proof,  he- 
ore  a  party  can  be  held  liable."   Grant,  J.,  dia- 
•eatiog. 

Error  to  drcnit  court.  Kent  county; 
Allen  O.  Adsit,  Jndge. 

Trorer  by  Jay  F.  Ferris  against  John 
McQueen,  Bherifl.  Judgment  for  plaintifl. 
Defendant  brings  error.  Reversed. 

C  o.  Smedl^,  (  Blair.  Kingsley  &  Kl<dn- 
hans  and  Peter  Doren,  of  ooansel,)  Cor  ap* 
pdtont  Dmry  ft  W<dcott.  tot  avptSln. 

LONG,  J.  Action  of  troTer  for  the  ralne 
of  a  atock  at  (oods  'n^ildi  defoidaut,  as 
iberlff,  held  under  certain  writs  of  attach- 
ment, lamed  against  one  Benjamin  A.  Fish. 
Plaintllf  claimed  under  a  Uen  by  diattel 
mor^sage.  Caose  tried  by  Jtuy.  Verdict  and 
Jn^mmt  tor  plaintiff.  Defendant  brings 
error. 

The  aarignmoita  oC  error  all  rdate  to  tbe 
refttaal  to  give  o«taln  re<tae>ta  to  diaige, 
and  the  charge  as  given.  Tbe  conrt  was 
asked  to  rUarge  tbe  Jnry:  "Where  fraud  la 
dialled,  e^qiresa  proof  la  not  required.  It 
may  be  Inferred  from  circnmstnncea.  And 
If  the  Jury  find  from  evidence  that  Fish 
started  In  tlie  groeery  bnaluefls  wlfboat 
moeh  capital  In  compajlaon  wlUi  the  buslneaa 
he  was  doing  or  Intended  to  do;  that  he  was 
constan'Qy  running  beUnd,  and  nnablt*  to 
Dteet  Ua  debta  aa  th^  matured;  and  tba.t  in 
the  spring  of  1800  he  was  insolvent,  and 
labile  In  that  oondtOdn  derlsed  tba  adieine  of 
extoiding  Wi^  buBlneas  by  fl<i«Hny  to  hfa 
■took  dry  goods,  boots  and  shoes,  and  oth- 
er artldea  of  mertdtandlae;  and  If  yon  find 
from  the  evidence  that  he  had  no  means  of 
purchasing  such  addtttonal  stock,  except  on 
credit,  and  that  at  the  time  he  devised  this 
scheme  he  was  tnaolrent,  and  that  he  knew 
be  woald  probaUy  be  unaUe  to  pay  tor  this 
additional  stock,  and  that,  in  purananoe  of 
this  plan.  Fish  added  dry  gooda.  boots  and 
■ho»,  and  other  arUdea  ct  merdiandlsa  to 
fafi  former  grocery  stock,  and  that  such 
"additlona  were  very  considerable  in  oom- 
pariatm  with  die  amoont  of  atodc  which  he 
had  previously  carried,  and  that  such  addi- 
tional ttodk  was  obtataied  on  credit  f^m 
merchants  who  did  not  know  of  his  in- 
solvent condition,  and  that  such  additional 
stock  remained  snbetnntlaUy  unpaid  for  un- 
til after  the  bt^jnnliv  of  thla  suit,  and  that 
the  indebtedness  for  the  same  has  only  been 
paid  for.  If  at  all,  19'  the  ezecatlon  sales 
DTwed  in  tbia  caaer-I  charge  yon  that  tola 
would  be  fraud  to  law  rai  toe  parb  of  Fish, 
as  against  the  unpaid  creditors  from  whom  he 
made  anch  imrchaaea.  And  if  yon  farther 
find  ftom  the  evidence  that  Ferris  knew  all 
these  facts  and  drcamstancps,  and  assisted 
and  advised  Fish  In  carrying  out  this  plan. 


at  toe  same  time  having  a  secret  understand- 
ing wlto  him,  whldi  was  unknown  to  the 
otlI6r  creditors^  that,  to  case  he  waa  pressed 
hy  his  other  oedltora.  he  (FUh)  would  ieeore 
Ferris  vrtiat  he  was  owing  to  him  to  prefer^ 
ence  to  his  other  credltora;  and  if  yon 
further  find  from  the  evidence  that,  to  pur- 
suance of  this  secret  understanding,  Flab  did 
give  Ferris  a  mortgage  upon  spbetantlaHy 
all  his  pn^ixnty,  and  toat  the  mortgage  to 
this  case  was  for  a  larger  amount  than  was 
actually  owing  to  htoi,  and  at  a  time  when 
Fenis  had  good  reason  to  bdlere  toat 
Fish  was  Insolvent,  and  was  Indebted  to 
other  credltora,  —you  may  take  into  con- 
sideration these  thtaiga  to  determining 
whether  the  mortgage  waa  given  fraudulent- 
ly or  not,  and  If  toe  Jury  toid  firom  the  erl- 
dence  to  the  ease  that  these  dalma,  as  made 
by  tbe  defendant,  actually  existed  as  toeta, 
thai  I  charge  you  as  a  matter  of  law  that 
such  acts  would  amount  to  fraud,  and  toe 
mortgage  would  be  void  as  against  toe 
Bubeequent  sttadiing  creditors,  who  are  rep* 
resoited  by  the  defendant  to  this  case.'' 
These  requests  were  refused,  but  were  fully 
covered,  so  far  as  applicable  to  the  case 
and  proper,  by  toe  general  chaige^ 

It  appears  toat  toe  pl^tilF  is  a  wholesale 
and  retail  dealer  in  teas,  colfees,  groceries, 
ete.,  at  Oxand  Baj^ds.  FliOi  was  a  retail 
dealer  in  Oedar  Springs,  and  commenced 
buying  goods  of  platotUf  to  February, 
1868^  getting  a  Itoe  of  credit  In  April, 
1890.  he  was  todebted  to  the  phitotlff  to  the 
sum  of  nwiy  $4,000.  Up  to  that  time  he  had 
not  been  carrying  dry  goods,  and  waa  alow  to 
making  his  payments.  He  came  to  toe 
platotur,  and  told  him  that  the  people  he 
got  bis  trade  from,  toe  patrona  ot  Industry, 
wanted  Um  to  Increase  his  Itoe  of  goods  by 
addtog  dry  goods,  and  he  toought  1^  doing  so 
his  trade  would  be  increased.  He  obtained 
further  credit  from  the  platotlff,  when  to 
June,  IfiBl.  bis  Indebtedness  to  him  amounted 
to  16,644.  BIr.  Ferris  called  upon  him  tor 
security,  and  took  a  chattel  mortgage  for 
$7,000  (m  June  8,  1881,  which  wbb  filed  on 
the  same  date.  The  write  of  attachment 
were  levied  on  the  store  two  dajra  later.  It 
waa  dmwn  jqtcai  toe  trial  that  toe  mortgage 
was  for  $340  more  than  the  actual  indebted- 
ness to  platotur.  The  ^atotlir  claimed, 
howerer,  that  this  was  done  by  mistake  to 
overlooking  an  todorsement  of  that  amount 
aa  <me  of  the  not»  which  platotlfr  held. 
Some  testimony  was  given  trading  to  ehow 
this  fact  The  fraud  claimed  to  the  case  was 
to  giving  this  chattel  m(»tgage  tor  more  toan 
the  amount  actually  due,  end  alao  to  toat  the 
platotur  extended  credit  from  Itoie  to  time 
to  Fish  when  he  knew  Fish  waa  to  failing 
drcumstanoes;  that  toe  platotlff  was  to  toe 
position  c£  a  confidential  creditor  wlto  biro, 
knowing  his  Indebtedness,  and  expecting  to 
be  protected,  toou^  he  knew  Fish  could  not 
meet  his  bills,  and  tons  enabled  him  to  get 
credit  from  others  who  had  no  Im^wledge  pt 
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bis  Indebtedness  to  the  plaintiff.  It  Is  also 
claimed  that  there  was  an  agreement  be- 
tween the  plaintiff  and  Fish  during  this  time 
that  the  "plalatifl  should  not  be  let  down  a 
cent"  TMs  claim  is  founded  apon  the 
testlmon7  of  the  plaintiff.  He  was  asked: 
"Now,  do  you  mean  to  say  you  allowed  his 
line  of  credit  to  Jump  up  orer  $2,000,  or 
$2,600  to  $7,000,  Just  to  enable  him  to  buy 
a  branch  store  In  Rockford  that  was  worth 
<HiIy  $5,000?  Answer.  Oh,  no.  I  dont 
mean  to  say  that  I  had  this  confidence  in 
Mr.  Fish  until  It  was  otherwise  shaken,  for 
he  had  not  made  hla  business  saccessful  as 
he  promised  me  to  do;  that.  If  he  found  his 
business  was  not  snccessfaU  he  would  reduce 
his  stock,  reduce  his  account  and  not  let  me 
d^wn  any  more  than  possible,— Uiat  Is,  not 
possible,  but  use— I  did  not  expect  to  get  let 
down  a  cent;  but  If  things  went  against 
him,  and  he  could  not  make  It  profitable,  he 
was  to  close  out  the  business  in  an  honorable 
way,  and  lefand  tiie  money."  It  was  not 
shown,  howeveTk  that  any  agreement  was 
entwed  Into  between  ttiem  "not  to  let  the 
plaintiff  down."  and  Fish  testified  ttiat  no 
mdi  agreeipent  was  made,  and  that  nothing 
was  done  to  secare  the  plaintiff  his  debt  un- 
til the  c^ttel  mortgage  was  given.  Hie 
court  submitted  these  questions  to  the  jury, 
bat  d^endant  claims  that  the  conrt  was  in 
error  (n  certatu  portions  of  this  <±arge.  The 
charge  was,  In  tbe  main,  a  Tery  fair  one.  1  he 
jury  were  Instructed  that  the  mortgage  be- 
ing taken  for  more  tlian  tbe  amount  of  the 
actual  Indebtedness,  It  was  a  badge  of  fraud, 
and  tmless  they  found  tbe  amount  so  in- 
serted was  by  mistake,  and  with  no  Intent  to 
defraod,  that  of  Itsefl  would  avoid  the  mort- 
gage. This  was  correct 

In  speaking  of  the  other  claims  cf  fraud 
made  by  comuel  for  defendant  the  court 
stated  to  the  Jury:  "Fraud  must  be  proved, 
hovrerer,  by  circumstantial  evidence  as  well 
as  porttlve  proof.  Where  fraud  Is  charged. 
upresB  proof  is  not  required.  It  may  be  In- 
fwred  from  strong  presumptive  (drcnm- 
stances.  Fraud  will  not  be  presumed  upon 
slight  drenmstanees,  or  mere  sosplcion,  but 
tbe  (droomstanoes  must  be  such  as  to  amount 
to  olear  proof  Ijefore  a  party  can  be  held  lia- 
ble for  fraud,  and  It  must  be  consistent  with 
the  acts  Qt  frand  chained,  and  inconsistent 
with  honesty  and  good  faith."  It  is  olalmed 
that  this  was  error;  tbat  it  was  misleading 
to  the  Jury;  tliat  the  court  was  In  error  In 
•tadng  that  fraud  must  be  proved,  and 
*iniist  not  be  Inferred  from  slight  circmnstan- 
oes;"  and,  again,  in  saying  that  'It  may  be 
Inferred  from  strong  presumptive  <drcum- 
stances."  In  O'Donnell  v.  Segar,  25  MUdL 
878,  it  appears  that  the  jury  were  tc^  by 
Hie  trial  conrt  tliat  "they  could  not  Infer 
fraud,  and  that  it  could  not  rest  upon  Impll- 
eatlon."  It  was  said  by  this  court:  "We 
know  of  no  such  rule  of  evidence  In  r^er^ioe 
to  the  qinestlott  «e  frand.  It  Is,  like  any  other 
flact,  to  be  proved  by  any  facts  and  div 


cumstanoes  vriiieh  satisfy  tb»  mtoA  of  its 
existence,  and  may  be,  and  graeraHy  Is, 
(wfaai  found,)  inferred  fr<Mn  drenmstanees, 
and  cannot  often  be  proved  In  any  other 
way."  The  oourt  in  the  present  case,  how- 
ever, told  the  Jury  that  fraud  oould  "be 
proved  by  ctonunstantlal  evld^ce  as  wen 
as  by  poslttTd  proof,"  and  yet  a  limitation 
was  placed  upon  this  by  adding  that  tnese 
facts  and  olroumstancM  must  not  be  slight 
and  the  Inference  could  only  be  drawn  from 
strong  presumptive  circumstances,  and  must 
amount  to  dear  proof.  The  role  is  tbat  fraud 
may  be  proved,  like  any  other  &et,  by  facia 
and  drenmstanees  whidi  satls^  the  mind  of 
its  existence,  and  It  Is  a  question  fior  tho 
Jury  when  there  Is  any  evid^ce  to  warrant 
ihe  finding.  As  was  h^  In  Freedman  v. 
Campfleld,  <Mldt)  ^  N.  W.  Rep.  830,  when 
there  Is  a  scintilla  of  evidence  the  vradlct  will 
not  be  disturbed.  We  think  tbe  ooort  was 
not  justified  In  the  use  at  this  language,  and 
that  the  rule  laid  down  Is  not  ppheld  by  the 
caaea. 

In  WatUns  T.  Wallace^  10  AQch.  76,  Mr. 
Justice  Campbell,  speaking  of  the  charge  In 
that  case,  says:  "We  think,  however,  that  In 
ftharg4ng  tbe  Jury  concerning  the  proof  of 
fraud,  the  language  used  had  a  tendency  to 
mislead  the  jury  Into  Itaa  b^ef  tbat  more 
stringent  proof  was  necessary  than  the  law 
requires."  The  court  below  charged  that 
"fraud  will  not  be  preaumed  from  slight  dr- 
cumstances;  the  proof  must  be  dear  and  con- 
clusive." This  was  held  error,  and  the  case 
reversed.  It  is  a  little  dUOaalt  to  see  any 
distinction  between  such  a  charge  and  tbe 
one  given  here.  The  oourt  did  not  say  tbat 
the  proof  must  be  oonduslve,  but  did  say  tbat 
It  must  be  dear,  and,  in  effect  tbat  It  conld 
not  be  Inferred  except  from  strong  presump- 
tive drcumstances.  As  In  Watklns  v.  Wal- 
lace, supra,  it  may  be  said  tbat  "It  mi^^t  have 
misled  the  Jury  as  to  the  amount  and  quality 
of  tbe  proof  required.  No  such  rigid  rule 
prevails  In  any  dvU  case.  Common  sense 
teaches  ev^  one  to  be  cautious  In  arriving 
at  condualons  which  are  prejudicial  to  char- 
acter and  honesty;  but  if  the  testimony  pro- 
duces a  rational  belief,  a  dvll  Jury  cannot  be 
required  to  discard  It  because  It  la  not  oon- 
duslvdy  established."  We  think  tiie  court 
was  In  error  In  tbls  part  of  tbe  charge.  If 
the  mortgage  was  made  larger  tbon  the 
amount  actually  ovrlng  by  the  sum  of  $340, 
and  this  excess  was  put  in  for  tbe  purpose 
of  delaying  and  defrauding  the  otber  credit- 
ors, It  was  void;  but  tbls  was  a  question  for 
the  Jury,  when  fairly  submitted  for  their 
ocmslderatlon.  It  cannot  be  sold,  however, 
tbat  the  court  was  In  error  In  refusing  the 
request  to  charge  above  set  forth.  It  con- 
tained many  things  which  would  have  been 
improper,  and  the  general  charge  covered  all 
that  was  proper  to  give.  Philotlff  bad  the 
ri^t  to  extend  credit  to  Ft^  even  tboogb 
Flab  was  largely  bidebted  to  him  and  othMi 
at  the  time,  and  he  had  the  ris^t  to  aeoun 
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Ma  debt  by  this  mortjfnge  tn  preference  to 
oflier  erediton.  It  was  not  a  bodge  of  fraud 
to  do  so.  It  la  true  that  tie  would  have  no 
risbt  to  enter  Into  a  frandulent  acheine  to 
hold  Flflh  ont  u  deserving  credit,  and  thus 
enaMe  bim  to  ttie  goods  of  other  creditors, 
for  the  rery  purpose  of  taking  seoniity  upon 
fbem,  knowing  that  th^  were  not  paid  for. 
Bat  this  Is  not  shown.  We  find  no  other 
erron  In  ttie  record,  but  tor  the  error  in  the 
bhargewblchwa  bsTe  pointed  out  the  verdict 
isd  judgment  wm  be  revosed,  wtth  costs, 
■ad  a  new  trial  granted. 

McGRAT^  a  J.,  and  DTTBAM)  and 
MONTGOHERt,  JX.  concnrred  with  LONG, 
I. 

GBAI^T,  X  Z  think  the  diatge  was  oorxeot 


QTLLBSBFIE  et  sL  V.  BBECHBR. 
(Sraprema  Conrt  of  BOeUgsn.  Dec.  23,  1892.) 
HcssufD  A3n>  Wife— Joint  Leabb  —  Dutukbimo 

PoaSESSTOX. 

%  One  who  hav  leased  land  to  hasbanci  and 
wife  Joiutlv,  apd  put  tfacm  Jcdntly  in  powesdoo, 
is  iMtoppra  to  allege  that  titer  have  no  right 
to  Jobi  m  a  suit  against  blm  for  daDiatcea  «us> 
tained  In  aalawfuUj  dlaturbiog  tbcui  in  their 
posMwion. 

2.  The  married  woman*!  act,  (How.  Bt  | 
6296.)  which  partially  removes  the  common- 
law  dlaabllitlca  of  married  women,  wai  Intend- 
ed to  enlarge  thefr  rlghtB,  and  not  to  restrict 
themt,  and  was  not  meant  to  deprive  them  of 
the  rii^t,  either  acting  alone,  or  J<^ntly  with 
others,  of  protecting  th^  Intorcsts  in  pnverty, 
ilther  real  or  pecstmaL 

Error  to  drcnlt  court,  Wayne  counly; 
George  S.  Hosmer.  Judge. 

Action  by  Johanna  GlUcsple  and  others 
against  Lather  Beecber  for  uulawfuily  dis- 
possessing plalntuts  of  premises  leased  to 
them  by  defendant  A  verdict  was  directed 
In  defendant's  favor  on  the  opening  state- 
ment of  plidnturs  counsel,  and  plaintiffs 
bilng  error.  Reversed. 

James  H.  Ponnd,  for  appellants. 

Henry  H.  Cheever,  for  appellee,  dted  the 
ftdlowlng  coses  on  tbe  proposltioa  that  the 
plaintiff  Johanna  tKOesple,  a  marded  woman, 
had  no  power  to  enter  Into  the  lease:  Ed- 
wards  T.  UcBnhin,  61  SQch.  166,  16  M.  W. 
Rep.  822;  Unman  t.  Shackleton,  15  BfldL 
447;  GampbeU  v.  White,  22  Mich.  178;  De 
Vtles  T.  Coiddln,  IdL  255;  Powers  t.  Russell, 
28  Uleh.  170;  Bmeir  Lord,  Id.  481;  West  t. 
Lanwa7,28  Mieh.  484;  Roes  v.  Walker.  81 
ailcb.  120;  Ginam  v.  Boynton,  86  Mich.  236; 
Jenne  3farble,  87  Mich.  319;  EltcbeU 
Mudgett,  Id.  81;  Carley  v.  Fox,  88  Mich. 
3S7;  JohnstHi  t.  Sutherland,  89  Mich.  ff79; 
Russel  T.  SavlngB  Bank,  Id.  671;  Gants  r. 
ToAea,  40  B11c3l  726;  Uisuranee  Ca  t. 
Meddlan.  48  Mich.  664,  8  N.  W.  Rep.  88; 
Bohler  T.  Jeunhigs,  48  WxSl  638,  14  N.  W. 
Rep. 


DURANB,  J.  The  declaration  In  this  case 
charges  Uiat  the  plaintiff,  ou  August  80, 
18SS,  were  In  pocsraslon  of  a  house  and  prem- 
ises which  th^  were  udng  as  a  dwelling 
house  and  as  an  hotel  and  boarding  house, 
and  that,  b^ng  so  In  po««ssl(m,  the  defend- 
ant unlawfully  and  forcibly  entered  and  took 
possession  thereof,  and  thereafter  maintained 
Ills  possession  as  against  them,  thus  putting 
them  in  fear,  deriving  them  at  their  home, 
and  destroyhig  their  business  as  hotel  or 
boarding  house  keepers.  The  defendant  Iqr 
his  plea  denied  liability.  The  case  came  on 
to  be  tried,  and  In  opeidng  the  case  to  the 
Jury  plalntUTs  counsel  stated  substantially 
that  he  intended  to  show  tiiat  plalntUCs  were 
husband  and  wlffe;  that  they  were  possessed 
of  some  pnpertr,  and  that  In  February,  1^88, 
fh^  entered  Into  a  Joint  lease.  In  which  they 
were  the  tenants,  and  the  defendant  was  the 
lessor,  at  the  Globe  or  Dollar  Hotel,  on  the 
comer  ct  Jefferson  avenue  and  Bmdi  street. 
In  Detroit,  and  which  are  the  premises  which 
It  Is  dalmed  the  defendant  unlawfully  took 
possession  of;  that  the  lessor  Insisted  that 
the  plaintiff  Johanna  Gillespie  should  Join  In 
the  lease  with  her  husband,  and  would  not 
make  Uie  lease  If  she  did  not  Join,  'and  that 
upon  his  insistence  she  did  so;  that  the  lease 
was  then  made  to  them  Jolndy;  that  they 
entered  Into  posseulon  of  the  premises,  and 
while  bi  peaeeaUe  possession  thereof  were 
unlawfully  dispossessed  by  defendant;  and 
that  tbiej  suffered  considerable  damsge  In 
conaequoiKL  After  ttiis  statement  the  dr- 
cnlt Judge  sold:  "I  think,  with  reference  to 
this  matter  that  you  may  consider,  that  I 
will  direct  a  verdict  on  the  ground  that  it  was 
Incompetent  for  the  husband. and  wife  to 
Jcdn  tn  the  lease  for  the  purpose  ct  carrying 
on  a  partnership  la  the  keying  of  a  boarding 
house  or  hotel  I  wUl  attet  a  Arectkm  to  the 
juiy  to  retom  a  verdict  for  the  defendant  cm 
the  ground  that  Mrs.  OUlesple  was  not  a 
pn^r  party  to  tlie  lease."  Exception  was 
taken  to  this  mUng  by  plaintiffs*  counsel, 
and  the  only  question  to  be  passed  upon  In 
the  case,  thereCorei  Is  whether  the  husband 
and  wife  could  Jt^  as  plidntlffki  In  a  suit  to 
recover  for  an  alleged  invaedon  (kC  the  rights 
which  fhey  claim  under  a  lease  made  by  tlw 
defendant  to  tJwm  Jototly.  We  have  no 
doubt  of  ttwir  tl^t  to  do  so.  The  defmdant 
was  aware  of  the  relation  the  plaintiffs  sus- 
tained to  eadi  other  at  Uie  time  be  made  the 
lease  to  them,  and  insisted  that  the  wife 
should  be  a  party  to  It  Having  done  so,  and 
put  flism  Jointly  Into  pouesslon  of  the  prom- 
ises under  It,  he  Is  estopped  from  claiming 
that  they  had  no  right  to  Join  in  a  nilt  against 
him  when  he  unlawfully  disturbs  them  In 
that  iKMsessIon,  and  they  sustain  damage 
by  reason  of  sudi  fflstnrbonce.  The  married 
woman's  act  was  passed  for  the  protection  of 
married  women.  It  was  Intended  as  a  shield, 
and  not  as  a  sword.  Its  purpose  was  to  en- 
large b&e  rigbta,  not  to  contract  them,  and 
certainly  It  was  not  meant  to  dii^rlve  her  of 
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the  right,  either  actiiig  alone,  or  Joints  with 
others,  of  protecting  her  hiterests  In  proper- 
ty, ^ther  real  or  personaL  The  anthoritiee 
referred  to  In  the  brief  of  the  defendant*! 
counsel  are  all  caaea  where  tt  was  aoo^t  to 
make  a  married  woman  liable  npon  aome 
execatory  contract,  and  it  has  been  milform- 
ly  held  in  this  state  that  she  cannot  become 
personally  Uable  upon  an  executory  ctmtract 
except  when  it  relates  to  h^  sole  property, 
or  wb^  the  constderaUcm  moTCS  directly  to 
bar,  and  It  has  also  be^hdd  that  she  cannot 
be  made  Uable  perscmally  as  a  surety  for  tiie 
debts  either  of  her  huAband  or  any  otiier  per* 
son,  or  by  reason  of  her  being  a  partner  with 
her  husband.  In  all  these  cases  she  Is  held 
to  be  leg^tly  incompetent  to  bind  herself. 
These  rules,  however,  are  all  Intended  for  her 
benefit,  and  are  In  direct  antagonism  with  the 
doctrine  that  she  cannot  protect  her  title  or 
possesion  to  property  when  such  title  or  poe- 
sesskm,  either  as  a  sole  or  Joint  owner,  Is 
attat^ed.  To  ^to  sanction  to  such  a  doc- 
trine would  place  married  women  at  a  se- 
rious dlsadrantage,  and  ane  which  the  law 
does  not  inflict  upon  her.  For  the  reasons 
stated  the  Judgment  must  be  rerersed.  and 
a  new  trial  granted.  The  other  Justices  con- 
curred. 


SMITH  T.  THOMPSON  et  si. 

(Snpreme  Court  of  Michigan.  Dec  23,  1892.) 

ASBieniiBifT  o»  CaU8«  of  Action  —  Action  bt 
AssiONBE — FoKU— Trover— Fleadino. 

1.  Ad  action  for  fraadolent  representationa, 
1^  which  the  owner  of  two  thirdu  of  the  capital 
■tock  of  a  corporation  was  induced  to  part  with 
one  half  of  it  to  defendants  who  made  ttie  rep- 
resentations with  a  view  to  obtaining  c(»itrol 
of  the  corporation  and  wrecking  it,  cannot  be 
znalntainea  by  tlie  owner  for  the  use  of  his  as- 
•ij^ee,  since  the  ri^ht  to  complain  for  fraud  U 
not  assignable:  but  trover  will  lie  for  the  cod- 
TersioD  of  such  stock  by  defendants,  since  a 
rii^t  of  action  for  tho  ooOTerslon  of  property 
is  assignable. 

2.  In  trotrer  for  the  conTeraion  of  shares 
of  stock  the  declaration  need  not  allege  that  the 
sharex  had  been  indorsed  so  as  to  «iable  the 
defendants  to  transfer  them,  as  It  Is  not  neces- 
sary to  set  forth  how  or  In  what  way  or  by 
what  means  the  conversion  was  acoMnplisbed. 

Error  to  circuit  court,  Ttigimtn  county; 
Bollln  H.  Person,  Jndt^e. 

Action  by  George  T.  Smltii,  for  the  use 
and  beneflt  of  Charles  H.  Plummer,  ajtalnst 
William  D.  Thompson.  Rufns  H.  Emerson, 
and  ErastuB  Peck,  for  fraudolaat  representa- 
tions Inducing  plaintiff  to  part  with  certain 
corporate  stock,  and  for  Its  conversion.  A 
demurrer  to  the  declaration  was  sustained, 
and  plaintiff  brings  error.  Beversed. 

George  W.  Weadock  and  John  Athhistm, 
for  appellant  GahUl  &  Ostrander,  Montgom- 
ery &  Lee,  and  ^Hiomas  A.  Wilson,  for  ap- 
pellees. 

McGBATH.  C.  J.  This  is  an  appeal  from  a 
Jnd^ent  sustaining  a  demurrer  to  a  declara- 
tion in  case.  The  declaration  alleges.  In  sub- 


stance, that  on  the  27th  of  December  18S9, 
Smith  owned  S^OOO  shares  in  tha  Geoige  T. 
Smith  Middlings  Poriflw  Company  of  JaAwn, 
of  the  par  value  of  1200,000,  and  which  rep- 
resented two  thirds  of  the  entire  capital 
Tho  defffiidantB  owned  a  majority  of  the  stock 
ot  the  Euiokerbocker  Gompai^.  Tbo  two 
companies  were  engaged  in  wiaMng  and  sell- 
ing machines  known  oa  "purifiers,"  "lecdd." 
and  "scalpers,**  used  in  manufactaring  fiour, 
and  were  active  competitors.  The  George  T. 
Smith  Company  was  doing  a  large  bUBlnees, 
and  possessed  assets  to  the  value  of  $1,000,- 
000.  The  shares  owned  by  the  plaintiff  were 
worOi  150(^000.  It  was  Indebted  to  sundry 
persons,  and  was  In  need  of  9100,000  to  meet 
immediate  obligations.  The  defendouta. 
knowing  tba  premises,  and  maUdousIy  and 
franduIoUly  designing  to  obtain  control  and 
management  of  the  George  T.  Smith  Com- 
pany aad  ruin  it  hy  deatroytng  its  badness, 
and  malloiouBly  and  fraudulently  inteqding 
to  injure  the  p^intUE  by  destroying  the  value 
of  his  shares  so  as  to  destroy  competition  be- 
tween the  companies,  iwpMftioTwiy  snd  falsely 
represoited  to  Smith  that  if  he  would  assign 
4,000  of  his  shares  of  stock  to  defaidaat 
Thompson,  and  consent  to  his  voting  upon 
th»n  at  ail  elections,  general  or  special,  and 
consent  that  defendants  Emerson  and  Peck 
should,  with  the  plaintiff,  become  the  direct- 
ors of  the  oompaiv,  and  Emerson  beoome  Its 
flnandal  managw  and  Feck  lis  secretary,  and 
shouM  give  Oliompson  an  option  to  buy  the 
4,000  shares  at  any  time  within  two  years  at 
par,  to  wit,  at  flOO,00(^  then  Thompson  would 
advance  to  the  company  all  moneys  necessa- 
ry to  meet  the  immediate  oUlgations,  and  to 
make  Its  business  prosperous  and  Its  credit 
hl^r  than  before,  thus  making  the  shares  of 
stock  still  owned  by  Smith  of  greater  valoe 
than  all  those  owned  by  him  at  tiie  time. 
Smith,  relying  upon  these  representations, 
surrotdered  a  certificate  for  4,800  shares  of 
stodE,  partiy  In  Men  of  wUch  a  certificate  fOr 
4,000  shares  was  issued  to  Thompson  and  de- 
livered to  def^idants.  I>ef6ndants  secretly 
entered  Into  c<mtracts  with  otfier  shaxdiold- 
ers  tor  the  voting  power  npon  their  diirea, 
so  that  with  these  4,000  shares  th^  obtained 
the  control  and  management  ot  the  company. 
Th^  procured  Frands  D.  Burnett  and  Fmak. 
M.  Smith,  who  were  tiien  directors,  to  resign, 
and  had  Emerson  and  Peck  elected  in  their 
stead.  Geoige  T.  Sndtii,  who  was  thsn  trea» 
urer,  relying  upon  the  statements  of  defend- 
ants, and  Ignorant  of  tbedr  purpose,  voted  tm 
Emerson  and  Peck.  He  resigned  his  ofllce 
as  treasurer,  and  Emerson  was  elected  in  his 
stead,  and  Peck  became  secretary.  Defend- 
ants assumed  management  and  control  Jan- 
uary 1, 1890,  and  at  once  refused  to  make  the 
advances  agreed  upon  or  any  advances,  and 
refused  to  reassign  the  4.000  shares,  and  on 
the  18th  of  January.  1.S00.  caused  a  stnck- 
holders*  meeting  to  vote  for  an  a^rignment 
for  the  ben^t  of  creditors  to  Emerson  and 
Eldred.  The  plaintiff,  Smith,  was  told  that 
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iSm  MMtantB  mpiMented  a  RilBctait  nnm- 
ber  of  duoes  to  oarry  the  reeolatlon,  wheth- 
er he  Toted  tor  or  against  IL  He  decUned  to 
Tote.  but  defendants  declared  the  resolutioD 
ouiled.  Immediately  afterwards  a  directors' 
meetiiig  wss  held,  and  Emerson  and  Pedc  or- 
dered an  itBBlgmnent  executed  to  EmeiBon 
and  Eldred.  Thsf  regaeated  tbe  plaintUC  to 
alga  It  as  preddoit  1^  harlnff  lost  control 
9t  the  cfflnpaiiy  tj  his  assignment  to  Thomp- 
Ktn.  and  the  defendants  haying,  by  the  as- 
rignmokt  of  tbe  4,000  diares  and  the  ocuitsp- 
don  of  the  stock  to  their  own  use,  and  their 
fnndnloit  contract  with  other  shareholders, 
obtained  control  of  the  company,  and  d» 
Etroyed  Its  credit  In  badness  and  the  Tsloe 
of  Its  shares,  snd  having  refused  to  return 
the  4,000  sbaieB,  plalntlfl  executed  an  assign- 
ment for  the  boM^t  of  ere  Utors,  a^  request 
ed.  The  decUuratlon  ollegoe  that  all  these  aets 
were  done  in  pursnance  of  the  design  formed 
by  the  defendants  to  m'n  and  destroy  the 
George  T.  Smith  Company,  and  to  Injure 
and  defraud  the  pl^ntlff.  and  that  by  de- 
fendants' aets  they  utterly  destroyed  the  val- 
ne  of  the  shares  In  the  company,  and  mado 
the  shares  retained  by  Ihe  p^lntUt  after 
tnuisferrlng  the  4,000  diares  nttexly  worth* 
less.  The  declaration  oHeges  that  Emerson 
and  Peck  are  still  directors,  and  constitute  a 
majority  of  the  board  of  directors,  and  there 
u  no  one  competent  to  bring  salt  against 
them  for  their  injuries  to  the  corporation,  or 
to  the  stock  held  by  the  shareholden,  except 
the  individual  shareholdm  therein.  The  dec- 
laration concludes  with  an  ordinary  count 
hi  trover  for  4,000  shares  of  the  capital  stock 
of  the  George  T.  Smith  MlddUngs  Purifier 
Company,  of  tbe  value  of  $250,000.  The  ad 
diimuom  clause  at  the  end  of  the  declaration 
claims  $500,000. 

It  was  conceded  upon  the  argument  that 
the  use  plaintiff  Is  the  assignee  and  the  real 
partyln  interest  and  It  appears  from  the  case 
stated  In  the  first  count  that  the  assignment 
DOS  been  made  since  the  cause  of  action  at> 
crued.  The  first  count  must  be  treated  as  a 
count  In  case  for  fraud,  and  cannot  be  re- 
gatded  as  a  count  in  trover.  The  gist  of  this 
count  is  that  defendants  proctired  the  stock 
and  control  of  the  corporation  by  deception 
sod  fraud,  and  for  tbe  purpose  of  wrecking 
the  corporation.  It  Is  well  settled  that  the 
ri^t  to  complain  of  a  fraud  is  not  assignable. 
Final  Backus,  18  Mich.  218;  Finn  v.  Cor^ 
Utt,  30  Mich.  31S:  Brush  v.  Sweet,  38  Mich. 
574;  Dickinson  v.  Seaver,  44  Mich.  631,  7  N. 
W.  Bep.  182;  Dayton  v.  Fargo,  46  Mich.  158, 
T  X.  W.  Rep.  758;  Lewis  v.  Rloe,  61  Mich. 
101,  27  N.  W.  Bep.  867;  Stebbins  v.  Dean, 
82  Mich.  3^  46  N.  W.  Bep.  778.  The  demur> 
mr  must  be  hdd  good  as  to  the  first  count. 

Tbe  second  count  is  one  In  trover.  It  has 
been  repeatedly  held  that  a  right  of  action 
for  the  conversion  of  property  la  assignable. 
Final  V.  Backus,  supra;  Brady  v.  Whitney, 
24  Hlcb.  134;  Grant  t.  Smith.  20  Mich.  201. 
nens  Is  no  fmne  In  the  contrition  that  ttiere 


Is  no  aH^atton  tiiat  the  shares  had  been  In 
dorsed  so  as  to  enaUe  defendants  to  trans- 
fer them.  ▲  count  In  trover  is  purely  a  flo- 
tlon.  It  Is  not  neoeaaary  to  set  forth  spe- 
dally  bow  or  in  what  way  or  by  what  means 
the  oonverelon  was  acoompUshed.  In  Beebe 
V.  Knapp,  28  Mich.  53,  it  was  held  that  tbe 
declaration  need  not  set  forth  tbe  false  repre- 
sentations by  which  plaintiff  was  Induced  to 
part  with  his  property.  Hutchinson  v.  Whlt- 
mora,  90  Mlcb.  255,  61  N.  W.  R^.  451.  Tro- 
ver lies  for  the  conversion  of  shares  of  stock. 
Morton  V.  Preston,  18  Mlcb.  60;  Daggett  r. 
Davis,  53  Mich.  35,  IS  N.  W.  Rep.  548.  We 
think  a  canae  of  action  Is  stated  ta  the  second 
count.  The  Judgment  is  therefore  reversed, 
d^endants  will  have  20  days  in  wbldi  to 
plead,  and  the  record  will  be  remanded. 
Tbe  other  Justices  concurred. 


BOABO  OF  SUF^  OF  OHBBOTOAN 
COUNTY  V.  SUPERVISOR  OP  TOWN- 
SHIP OF  BIENTOR.  SAME  v.  SUPER- 
VISOR OP  TOWNSHIP  OF  TUSCORARA. 
SAME  T.  SUPERVISOR  OF  TOWNSHIP 
OFNUNDA. 

(Supreme  Court  of  Michigan,  o'ec.  23,  1882.) 

Handaml'b  to  County  Supkkvisors  —  Sfbiadixo 
Illegal  Tax  us  Asskbbmbxt  Roll. 
Where  the  majority  of  the  hoard  of  m- 
pervisors  of  a  eooaty  willfully  vote  money  for 
a  fraudulent  purpose,  and  include  the  amount 
so  voted  In  the  county  taxes  apportloued' among 
the  various  townships,  mandamus  will  not  lie  at 
the  instance  of  the  majority  of  the  board  to  com- 
pel the  snperviaors  who  opposed  the  fraud  to 
spread  on  their  respective  assessment  rolls  their 
proportion  of  such  fraudulent  tax,  for,  though 
each  supervisor  Is  charged  by  statute  with  the 
express  duty  of  spr^iding  his  proportion  of  the 
taxes  on  the  assessment  rolls,  he  will  not  be  com- 
manded by  a  oourt  of  equity  to  do  so  when  the 
effect  would  be  to  aid  a  nana.  *MontgonKiy  snd 
Durand,  JJ.,  dissenting. 

Petition  by  the  board  of  supervisors  of 
Cheboygan  county  agali»t  the  superviwr  of 
the  township  of  Mentor,  same  petitioner 
against  the  supervisor  of  the  township  cf 
TuBcorara,  and  same  petitioner  against  iSie 
supervisor  of  the  township  of  Nundo,  for 
a  writ  of  mandamus  to  compel  respondents 
to  spread  on  the  asseesm^t  roll  of  their  re- 
spective townships  the  county  taxes  ap- 
portioned thereto  for  the  year  188L  Writ 
denied  as  to  a  portion  of  the  tax,  and  granted 
as  to  the  residue. 

Henry  Q.  Doser,  mos^  Atty.,  fm  rdator. 
George  B.  BYos^  (Watts  &  HamiaiFey,  of 
counsel,)  for  respondetnta 

GRANT,  J.  The  petition  for  the  wilt  of 
mandamus  in  this  case  is  filed  by  the  prose- 
outing  atton^  of  Cheboygan  county  In  b» 
Imlf  of  the  relator  to  comp^  the  respondoitB 
to  spread  upon  the  assessment  roll  <tf  their 
respective  townships  the  county  taxes  ap- 
portioned thereto  for  the  year  1891.  The  re- 
spondents refused  to  spread  snob  taxes,  for 
the  reason  that  the  apportionment  was 
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fraudulent,  fflegal,  and  void.  The  facta  apon 
which  ttiey  based  euch  refusal,  as  set  up  In 
ttielr  answers,  are  as  follows:  Certain  dtlzena 
of  the  county  of  Cheboygan  petitioned  the 
board  of  supervlsora  to  rote  financial  aid  to 
secure  the  location  for  a  tannery  In  the 
ootinty.  ▲  resolntion  was  offered  before  the 
board  to  appropriate  (2,000  for  tliat  pnipoae. 
Knowing  tliat  such  action  wpon  the  part  of 
the  board  would  be  illegal,  and  would  vitiate 
every  tax  In  the  county,  such  resolntion  was 
finally  withdrawn,  and  another  resolution 
substituted  In  Its  place  to  expend  |2,000  for 
tbe  purchase  of  14  acres  of  land  for  a  county 
poor  farm.  The  piece  of  land  so  ordered 
purchased  was  never  Intended  to  be  used  for 
that  purpose;  was  wild,  uncultivated,  and  not 
Booesslble  by  any  road,  and  was  companb- 
tively  worthlesa  This  resolution  was  passed 
by  a  majority  of  the  board,  the  respondents 
voting  against  It  An  order  was  ordered 
drawn  by  the  chairman  and  derk  ot  the 
board  fbr  that  amount,  with  the  evident  pur- 
pose of  speedily  accomplishing  this  Illegal  ob- 
ject, and  preventing  the  interference  of  the 
court  to  enjoin  It  The  board  Instructed  their 
temporary  chairman— the  regular  chalnnan 
being  absent  at  that  meeting— to  sign  the 
order,  and  deliver  It  l^e  resolutions  to  ao- 
compUsh  this  object  were  carried  by  a  vote 
of  14  to  5.  The  minority  filed  a  written  pro- 
test agaJi^  such  action,  setting  forth  the 
facts  and  their  reasons  for  the  protest  This 
$2,000  was  Indnded  in  the  county  taxes  to 
be  raised,  and  apportioned  among  the  vari- 
ous townships.  These  facts  are  admitted  by 
the  r^ator.  But  It  Is  Insisted  that  the  pro- 
vtslons  of  the  statute  requiring  the  snper- 
visors  to  spread  the  tax  upcm  their  respective 
assessment  toIIb  is  mandatory,  'and  that  the 
duty  of  the  supervisors  to  spread  the  tax 
was  Imperative,  and  to  leave  the  taxpayers 
to  the  remedy  provided  by  law  for  relief 
against  Illegal  taxation.  It  must  be  conceded 
that  this  Is  ordinarily  the  rule,  and  that  where 
the  board  of  supervlsorshas  acted  In  frood  faith 
In  determining  the  amount  of  county  tax  to 
b«  raised,  and  apportioning  It  to  the  several 
townships,  the  supervisors  must  proceed  to 
place  it  upon  their  respective  rolls.  But  It 
must  be  remembered  that  the  writ  of  man- 
damus Is  a  discretionary  writ  aud  that  those 
who  Invoke  Its  aid  must  come  into  court  with 
clean  hands.  This  writ  cannot  be  Invoked  to 
accomplish  a  confessedly  Illegal  purpose,  even 
though  the  officer  against  whom  It  Is  Invoked 
Is  charged  with  an  express  duty  under  the 
statute.  Similar  misconduct  on  the  part  of 
municipal  officers  was  Involved  in  Common 
Council  V.  Shllch,  81  Mich.  406,  46  N.  W. 
Rep.  994.  It  was  there  snld:  "Courts  can- 
not be  successfully  Invoked  to  assist  parties 
hk  taking  advantage  of  their  own  deliberate 
wrong  and  willful  misconduct"  The  action 
of  the  petitioner  In  the  present  case  was  not 
only  Intentionally  and  willfully  fraudulent 
but  It  was  criminal,  and  a  gross  outrage  apm 
tb»  rights  ot  taxpay]ng  dtlzcau. 


(MM. 

It  would.  In  my  Judgment,  be  ft  revrosdi 
up4m  the  law  If  the  courts  were,  onder  the 
droumstances  of  this  case,  compelled  to  Issue 
the  writ  of  mandamus,  and  thereby  compel 
the  Imposition  of  a  fraudulent  tax.  The  dr- 
cnmstanoes  must  be  exceptionally  eztzaordl- 
nary  which  win  Justify  a  supervisor  In  refus- 
ing to  oianply  with  his  statutory  duty,  but 
we  think  the  resp<md«ita  In  this  ease  were 
Justified  In  so  ddng.  The  facts  before  us 
show  that  there  Is  no  difficulty  in  separating 
the  amotmt  of  this  fraudulent  tax  from  the 
other.  The  writ  will  therefore  Issue  direct- 
ing the  respcHidents  to  spread  upon  their  re- 
spective rolls  the  balance  oC  the  tax.  Vo 
oostB  will  be  allowed. 

UcOBATH.  a  3^  snd  LONG,  3^  oonenrred 
with  GRANT,  3. 

HONTGOMERT,  J.  While  tigteOng  In  the 
main  with  ^rtiat  is  said  in  the  opintoa  oC  Mr. 
Justioe  GRANT,  I  dissent  from  the  oonclu- 
slon  reached,  on  the  ground  that  It  la  not 
the  province  of  this  d^endlng  snparlaor  to 
question  the  legality  of  a  tax  vhlch  has  been 
ordered  spread  by  the  board  of  supervisors, 
by  refusing  to  ob^  the  mandate  ot  the 
board,  and  that  therefore^  the  qtiestton  ot 
the  l^iallty  of  such  tax  Is  not  properiy  be- 
fore the  court  at  this  Ume  tw  conalderatioii. 
In  my  judgmoit  It  would  be  most  anseualy 
It  a  supendaor  oouU  refuse  to  spieaA  any 
tax  whatever  In  his  towndrip,  upon  the 
ground  that  the  board  of  snperrlsors  had.  In 
his  judgment  racoeeded  th^  authority,  no 
matter  In  how  slight  a  degree.  He  Is  not  in- 
vested with  Jndldal  onthorily  to  review  the 
aotlMi  of  the  board  of  snperrlsoxs.  When 
the  certlfloote  oomes  to  him  directing  the 
spreading  of  a  tax,  he  has  no  other  than  a 
ministerial  duty  to  perfonn,  and  It  la  un- 
seemly for  him  to  assume  to  exendse  any 
other  power. 

DURAin),  3^  ooncunsd  with  MONIN 
GOMEBY,  3. 


COMMON  COUNCIL  OP  CTTT  OF  BffUSECB- 
aONv.GOW,Miiyor. 

(Supreme  Court  of  Mldilgaa.  Dee.  2^  1892.) 
UumaPAL  Dbbt— LmiT— Vote  of  Ei.BcTuite. 
Under  the  dty  charter  of  Muskegon, 
(title  9,  S8  6,  12,)  whldi  prohibit  the  dty  council 
to  raise  money  by  tax  or  loan  in  any  one  year  In 
an  amount  exceeding  3  per  cent  of  the  aMesned 
value  of  all  the  taxable  real  and  personal  prop- 
erty in  the  city,  nnlesB  (section  19)  authorizwl 
by  a  majority  vote  of  all  the  electors  voting  cn 
toe  question,  the  dty  oouncil  has  power  to  Issue 
bonoa  without  a  vote  of  the  electcrs  authorizioc 
It  when  the  total  amount  of  the  bonds  and  the 
general  tax  levy  for  the  year  is  less  than  S  per 
osDt  of  the  assessed  vmloation. 

Application  for  mandamus  of  the  comnaoD 
council  by  the  dty  of  Mudkegon  to  compel 
James  (Sow,  mayor,  to  dgn  certain  braids  Is 
sued  by  ttie  oomidL  ManOamns  awarded 
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Bnnker  A  Carpcaoter,  for  relator.  SmtOif 
NIiM,  Hoyt  &  Erwln,  for  reipcmdait. 

PER  CURIAM.  Ttae  common  conodl  of  tb» 
dtj  ot  iXvskeeoB,  In  tbe  g^enU  appropria* 
tlon  bUl  for  the  jmr  1892,  determined  by 
raHduttoD  to  raise  oertaln  specified  rams  by 
loan  iDstead  ot  tax,  and  directed  tbe  la- 
ne of  bonds  for  tbe  pnrpoees  named.  The 
nuTOr  qnestloiia  tbe  aatbority  to  bwoe  tbe 
bonds  vlthoat  a  Tote  of  the  Sectors  author^ 
Idng  sncb  Issue,  and  refuses  to  execute  said 
boatds.  Section  S  (tf  title  8  itf  tbe  charter  pro- 
vides that  "tbe  aggregate  anunmt  which  the 
common  coaucQ  may  raise  by  general  taxathm 
opoQ  the  taxable  real  and  i-ersonal  property 
In  the  city  ct  Mnskegon  for  tbe  purposes  erf 
defraying  the  genml  expenses  and  liabilities 
of  the  corptnatlon,  and  for  all  purposes  for 
which  the  aereral  general  stuns  mentioned  tn 
■ectton  three  of  this  title  are  constituted,  (ex- 
rlolTe  of  the  tans  for  sdiools,  lib>ur,  and 
tcbooIhonM  pnrposGS,)  shall  not,  except  as 
hada  otherwise  prurided,  exceed  in  any 
(me  year  three  per  cmt  on  the  assessed  ralue 
at  an  tte  real  and  posoaal  property  in  the 
fity,  made  taxable  law,  as  shown  by  the 
last  preceding  assoNment  rolL"  Section  12 
pro  Tides:  "Sec  12.  Tho  common  coundl 
ifaall  also  in  said  mtnith  Jme  pass  a  reso- 
iDtlon,  to  be  twmed  the  'annual  approprlatiim 
un,'  In  which  it  diaU  make  prorlslon  for 
and  appropriate  tbe  several  amounts  ro- 
QDlzed  to  defray  tba  expenditures  and  Habit 
Itlfls  of  tbe  eorpcnation  for  the  next  fiscal 
year,  payable  from  the  sereral  geieral  funds 
and  from  tbe  street  district  funds,  as  eetl- 
mated  and  determined  upon,  as  provided  in 
section  10  of  tills  title,  and  order  the  same,  or 
ao  mndi  of  said  amounts  as  may  be  neces- 
aaiy,  to  tw  raised  by  tax  with  the  next  goier- 
al  tax  lery,  or  loan  or  both,  and  to  be  paid 
into  fbo  several  goieral  of  the  city; 

bat  the  whole  amount  so  ordered  to  be  raised 
by  tax  or  loan,  or  hf  botti,  shall  not,  exc^  as 
hereta  otbowlse  provided,  exceed  tba 
amount  whldi  Uie  dty  is  authorised  b^  sec- 
tions fiTe,  sir,  and  nine  <tf  this  tifle  to  raise 
by  smeml  tax  during  ttw  year.**  Section  19 
prorides:  "Sec  19.  SDuHdd  any  greater 
amount  be  reqidred  in  any  year  tor  tbe  pur- 
I-oee  of  ejecting  public  buildings,  or  for  the 
purchase  of  (round  Hkerefor,  or  for  any  ottier 
pnbUc  improrements  or  purposes,  to  be  paid 
for  from  Hie  genenl  funds  of  the  dty,  than 
can  be  raised  by  the  oouunon  council  under 
tbe  ftnegoluff  prorMons  of  ttds  title,  sudi 
amounts  may  be  raised  by  a  tax  or  loan,  or 
partly  by  tax  and  partly  loan.  If  autlior- 
bed  by  a  majority  vote  of  an  the  electors  Tot- 
ing iQOD  the  question  at  an  annual  dty  eiec- 
tton,  mr  a  qmdal  Section  called  for  that  pur> 
poae.**  The  aggregate  amount  to  be  raised 
for  general  purposes,  inclodlng  the  purposes 
tor  wbkb  it  is  proposed  to  make  this  loan, 
■ban  not,  except  as  herein  otherwise  provid- 
ed. eKcaed  in  any  one  year  8  per  cent  upon 
the  Bssneand  valuation.  It  Is  conoeded  that  the 


total  amoont  proposed  by  the  appropriation 
Un  to  be  raised  by  boUi  tax  and  loan  did  not 
exceed  the  8  per  cent  fixed  as  the  maximuro 
to  be  raised  the  coundL  We  tUnk  It  clear 
under  these  secttons  that  the  council  has  the 
authority  to  issue  the  btmOi  in  question  with- 
out the  aid  ctf  a  vote  of  the  dectras.  The 
mandamus  must  tfaeraCoro  lasM  as  prayed. 


PB)OPLH  T.  STKEItB. 
(Supreme  Oourt  of  Hichigan.  Deo.  24,  1892.) 

Jdki  Tbial — KiQHT  TO  Waivb  —  Pbobbcution  IK 
Justice's  Court. 
How.  St  I  7097,  which  prorldet  that  in 
criminal  proaecnoona  in  justice's  court  If  do 
jury  Ib  demanded  by  the  aeensed.  the  court  shall 
proceed  to  try  the  iuiie,  and  (Bectim  T099> 
that  if  the  accused  ihall  not  have  waiveO.  his 
rl^t  to  trial  by  jurr,  a  juir  shall  be  ■ummoned, 
ffivee  tbe  accnsed  his  choice  of  two  modes  of 
trial;  aDd  it  is  error  for  the  court  to  order  a 
jury  against  his  protest,  after  he  has  demanded 
a  trial  Dy  the  court  witoout  a  juty. 

Certiorari  to  drcuit  ootut,  lonta  oonntyr 
Vernon  H.  Smith,  Judge. 

rrank  Steele  was  ooovlcted  of  larceny  in  9 
Justice's  court  and  removed  the  record  tr 
the  circuit  oourt  by  certiorari,  where  the  oon 
Tlctlon  was  sustained.  He  then  sued  ou* 
this  writ  of  certlorarL  Berersed. 

F.  D.  M.  Davis,  Pros.  Atty.,  for  the  Pe  pie 
Geoige  EL  Nlohols  and  F.  0.  Miller,  for  de- 
fendant 

GRANT,  J.  The  respondent  was  oonvlcted 
in  jnstioe'a  oourt  ot  the  liirceny  of  pr  pe'-iy  <^ 
the  value  of  three  d<dlarB.  He  miv  ed  a  trial 
by  Jury,  and  demanded  to  be  tried  by  the 
court  without  a  Jury.  The  court,  a;;:alnst  his 
protest  ordered  a  Jury.  The  sole  question  is 
whether  respond^t  possessed  the  Hght.  un- 
der our  statutes,  to  choose  the  mode  of  trial. 
Hie  statute  provldea  that,  if  no  Jury  hv  d> 
mandod  by  the  at-cused,  the  ootirt  shall  pro- 
ceed to  try  the  issue.  How.  St.  S  7007.  It 
also  provides  that,  if  "the  accused  shall  not 
have  waived  his  right  to  a  trial  by  Jury."  a 
Jury  shall  be  summoned.  Justices  of  tbe 
peace  have  such  criminal  jurisdiction  as  is 
prescribed  by  the  l^;tslature.  Const  art  6, 
I  13.  The  statute  clearly  gives  the  accusrd 
his  choice  of  the  two  modes.  This  is  a  snt>- 
Btantlal  rt^t.  and  we  do  not  think  that  the 
court  can  deprive  him  of  It  While  this  pre- 
dae  point  was  not  before  the  oourt  in  Word 
T.  People,  30  Mich.  118,  yet  the  general  right 
of  accused  persons  under  this  statute  was  be- 
fore It  and  we  Oilnk  the  court  intended  to 
and  did  settle  the  ri^t  ot  aoctised  persons 
under  the  constitution  and  the  statute.  Tbe 
court  ssld:  "Tbe  law  secures  to  him  the  ri^t 
of  beins  tried  In  dtber  way,  as  he  may  pr^ 
fer,  und  *  *  *  he  may  sometimeB  pr^er 
to  be  tried  by  the  oourt  without  a  Jury."  Ex- 
prees  authority  Is  conferred  upon  droult 
ooorts  to  order  a  Juty  In  dvU  oasrs,  thon^  no 
Jury  be  demanded.  Bam.  St  I  M86.  But  no 
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andt  anfliorlty  la  omf eirred  upon  JwOees  of  th« 
peacei  either  in  dvU  or  orlinlnal  cmw.  In 
CSty  of  Grand  Rapids  t.  Bateman,  (UldL) 
58  N.  W.  8.  the  nipezlor  court  of  Otand 
Bftldds  ordered  a  jnry,  notwUhstandlng  tiie 
resifond^  was  wllUng  to  bo  tiiE<d  by  the 
comt,  bat  tbsre  was  do  atatate  which  gore 
the  ri^t  to  him  to  he  tried  In  the  manner 
he  chose,  as  In  the  preso^  case,  and  the  stat- 
ute was  there  dted  oonfenlng  npon  the  court 
the  authority  to  older  a  jury.  Judgment  re* 
Tersed,  and  prisoner  distdiarged.  The  other 
Jnstloes  omourred. 


WHBEHiEB  T.  STBWABT. 
(Bopreme  Oonrt  of  Michlsao.  Dec  24,  1892.) 

Ooinuot  TOE  BssBTiT  or  Tbibd  Pkbson— Biovr 

or  Action. 

1.  A  contract  for  a  sale  of  a  one-third  In- 
twest  In  a  farm  provided  that  the  vendee  sbonld 
live  CD  the  farm,  and  give  his  undivided  atten- 
tion to  It,  a&d  that,  in  case  of  his  death  before 
his  Interest  was  fnlly  paid  for,  the  vendor  should 
refund  to  liis  wife,  if  living,  and,  if  not,  then  to 
bli  reiveseatatives,  all  moneys  paid  by  him  on 
the  contract,  and  also  a  jnst  compensation  for 
his  services.  HM,  that  on  the  deaui  of  the  Ten- 
dee  an  action  for  the  money  due  under  the  con- 
tract eonld  not  be  maintained  by  the  wife  In 
her  individual  capacity,  since  in  Michigan  a 
promise  made  one  person  for  the  benefit  of  a 
stranger  to  the  eonslderatlMi  will  not  sapport  an 
action  hy  the  latter. 

2.  Since  the  wife  soed  in  her  in^vldnal  ca- 
padtT,  and  did  not  ask  for  leave  to  amend  her 
petition  BO  as  to  enable  her  to  maintain  the  ac- 
tion as  administratrix,  evidence  that  she  was 
administratrix  of  her  husbaud'H  estate,  and  that 
he  died  witikont  iasne,  is  property  excluded. 

Error  to  drcult  court,  Lenawee  county; 
Victor  H.  Lane,  Judg& 

Action  Xny  Harriett  A.  mieeler  against 
Homer  L.  Stewart  for  money  due  on  a  con- 
tract entered  into  between  defendant  and 
plaintiff's  deceased  husband.  At  the  conclu- 
sion of  the  evidence  the  court  directed  a  ver- 
diet  in  defendant's  fiiTor,  and  plalntlfl  brings 
error.  Affirmed. 

John  B.  Shlpman,  for  appelant  Wood  & 
Bird,  for  appellee. 

GBANT.  J.  Plalnilfl  la  the  widow  of 
Charles  M.  Wheeler,  decease*!.  December  20^ 
18B8,  he  entered  into  a  written  contract  with 
the  defiBDdant  to  buy  a  one-third  Interest 
in  his  celery  farm.  Whoder  agreed  to  live 
npon  the  fiirm,  and  give  his  undirlded  atten- 
tkm  to  the  business  conducted  thereon, 
and  this  was  stated  In  the  contract  to  be  a 
large  IndncemCTt  for  Stevrart  to  make  the 
sate.  It  was  farther  agreed  that.  If  Wlw«l« 
became  unable  to  attoid  to  the  bustness  b» 
fore  his  Interest  was  paid  for,  Stewart  durald 
refund  to  him  aU  the  money  paid  by  him, 
one  third  of  the  expense  money  paid  by 
Wheelw,  and  a  taXr  and  just  compensatUm 
tot  hla  time  and  services;  and.  In  case  ct 
Wlieder*8  death.  It  was  agreed  that  such  pay- 
mmta  shoold  be  made  to  Wheelw's  wife,  if 


living;  if  not,  then  to  hla  ezeentois  and  ad- 
ministrators. Under  this  contract  Wheeler 
lived  on  the  celery  farm  from  July,  1889,  to 
the  close  at  tba  season.  He  returned  to  Ihs 
farm  in  Januaiy,  1890,  x^ere  he  continued 
to  lire  until  his  death,  In  June  of  that  year. 
Meanwhile  he  had  made  certain  payments. 
It  was  conceded  that  Whs^r's  s«Tices  were 
worth  185  per  month.  ■  For  the  value  of  tiiese 
services,  and  the  anunrnts  paid  upon  the  con- 
tract by  her  hradband,  Mrs.  Wheeler  brought 
suit  in  her  Individual  capacity.  At  the  con- 
clusion of  the  evldettce  the  coort  directed  a 
verdict  for  the  defendant,  npim  Ihe  ground 
that  the  plaintiff  could  not  maintain  the  suit 
We  think  that  the  Instmctlon  was  anrect 
She  was  not  a  party  to  the  contract,  and  had 
paid  none  of  the  consideration.  If  the  con 
tnct  were  abandoned  during  Mr.  Winder's 
Ufe,  the  payments  were  to  be  made  to  Urn. 
At  the  time  of  his  death.  theiefoEe,  the  title 
to  the  money  was  in  bim.  It  mnt,  there- 
fore, be  held  to  belong  to  his  estate.  TUa 
case  comes  within  the  general  rule  that  a 
promise  made  by  one  person  to  anothw  foi 
the  benefit  of  a  fldzd  person,  a  stranger  to 
the  consideration,  will  not  support  an  action 
the  latter.  Vipp  ▼.  B^molds,  20  iSixSi. 
88;  Hidden  t.  Chapp^,  48  Bfich.  02T,  12  N. 
W.  R^.  687;  Bdwa^  t.  dement,  81  ICIch. 
MS,  45  N.  W.  Rep.  1107;  Hunt  t.  Strew,  39 
Mich.  368.  H3dd«i  r.  Chappd  Is  eq^edally 
applicable  to  the  present  ca8&  Hidden  was 
guardian  for  one  William  H.  Falrman,  an 
incompetmit  Falrman's  brother,  Hliam,  had 
obtained  from  him  some  money  to  enable 
Hiram  to  pnrdiase  a  idece  of  land.  Hiram 
sold  the  land  to  Cbappel,  who  retained  from 
the  purduiae  price  the  amount  due  wnilam, 
and  agreed  with  Hiram  ^t  he  would  pay  it 
to  William  whenever  th&ce  was  a  person  who 
could  legally  and  property  receive  It.  The 
guardian  was,  of  oonrse,  entitled  to  receive 
the  money.  In  that  case  the  promise  was  to 
William's  bother.  In  this  case  the  promise 
was  to  plaintUTs  husband.  If  the  promise  to 
a  brother  will  not  support  an  adimi,  for  the 
same  reason  the  promise  to  a  husband  wiD 
not  support  an  acti<m  on  the  part  of  hla  wife. 

Testimony  was  introduced  showing  that 
plalntifT  was  the  administratrix  of  her  hus- 
band's estate,  and  that  neither  she  nor  he 
had  any  children.  On  motion  of  def<nidant*a 
attorney,  this  evidence  was  stridten  out 
This  is  claimed  an  error,  under  the  following 
anthorttles:  Peet  t.  Great  Gamp  of  the 
Knights  of  the  Maccabees,  88  MldL  92.  47 
N.  W.  Rqi.  119;  Wood  T.  Circuit  Judge.  84 
BOch.  fi21,  47  N.  W.  Rep.  1108;  Smith  t.  Fin- 
ney. 86  Mich.  484,  48  N.  W.  Rep.  80S.  The 
answer  to  this  Is  that  idaintlfl  sued  in  her 
individual  capacity,  didailng  the  propwty  as 
her  own,  and  no  amendment  was  asked  per- 
mitting her  to  maintain  the  suU  as  adminis- 
tratrix. An  amendmoit  cannot  now  be  al- 
lowed, since  the  amount  due  ia  not  conceded, 
and  ttie  case  cannot,  in  this  court,  now  be  dis- 
posed tjf  upon  the  merits.     She  may.  of 
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coarse,  atm  httiig  mAt  In  her  capadty  as  ad* 
Dlnlatratilx.  JvOgaaiA  afflimeO.  ISitt  otlier 
foitiooa  ooncnrrad. 


OSHTPIN  T.  HENNINO. 
ffhpTBiBe  Court  of  Michigan.  Jan.  20. 1803.) 
KsLBAsa  or  Fooh  Dbbtohs— Pkocbodbb. 
How.  St  c  300,  proridei  that  ererj 
f^wea  who  shall  be  tmprisoned  under  an  eze- 
cntion  in  a  dril  caase  may  apply  for  his  "dla- 
charee  from  impriBonment"  aftor  a  certain 
Ingth  of  dine,  and  makes  It  the  doty  of  the 
^eriff  Id  whose  custody  the  applicant  ihall 
be  to  r^Kirt  auch  application  to  the  coort  from 
which  the  execution  issued  by  virtue  of  which 
the  person  is  imprisoned.  Held,  that  the  stat- 
ute does  not  apply  to  a  person  who  Is  released 
from  custody  on  a  bond  tor  the  jail  limits,  and 
ii  in  a  position  to  apply  directly  for  a  dis- 
cfaarge. 

Prooeedtng  by  Grace  Qrlffln,  by  oerUorarl, 
to  review  tbe  action  of  James  W.  Helme.  Jr., 
circuit  court  commlasioner  of  Lenaweo  coun- 
ty, In  discharging  one  Phillip  Helming  from 
his  bond  given  for  the  jaU  limits.  Proceed* 
ia$B  before  the  commiaslozier,  discharging 
Henning,  quashed. 

GeorsB  W.  Ayvn  and  Watta  ft  Bmlfh,  tx 
appellant  Jamea  W.  Helme,  Jr.,  for  appellee. 

I^NQ.  J.  Tlila  la  a  proceeding  bycertiotarl 
to  review  the  action  of  tbe  circuit  court  com- 
missioner of  Lenawee  county  In  discharging 
one  FbnUp  Henning  from  hla  bond  given  for 
flie  jaU  Umita.  Henning  was  arrested  on  a 
oai^aa  Israed  out  of  the  drcnit  court  for  tliat 
ooonty  npon  a  Judgment,  at  tbe  suit  of  the 
plain tlS  to  this  action.  In  an  action  of  sedno- 
tlML  The  plaintiff,  after  the  rendltitm  of  tbe 
lodgment  In  her  favor,  canaed  an  ^ecntloa 
to  be  lamed  against  the  goods  and  ehattda 
of  defendant.  Henning,  which  was  returned 
nnsaHafled.  Thereafter  she  caused  a  capias 
ad  aatlafatdendnm  to  be  issued,  upon  which 
the  defendant  was  arrested,  and  gave  t>ond 
for  the  jail  limits  of  the  county  on  July  29, 
1890.  On  May  2,  1881,  defendant,  Henning, 
vrannted  to  the  keeper  of  the  jail  of  the 
oonnty  a  notloe  that  he  was  imable  to  pay 
tbe  judgment,  and  was  desirous  of  taking  Ote 
beneat  of  the  law  for  the  relief  of  poor 
d^tors,  b^ng  chapter  809.  How.  8t^  Hie 
jailer  took  tiie  notloe  to  the  droolt  oourt 
commlaettmer,  and  made  known  to'  blm  the 
desire  of  Henning  to  take  the  benefit  of  the 
statute.  Notloe  was  thereafter  ^Ten  by  the 
oommlaslcmer  to  the  attorneys  of  the  plalntUT 
tat  the  action,  and  he  appointed  May  7,  1891, 
as  a  time  of  hearing  Hennlng's  claim.  The 
attorneys  for  the  plaintiff  in  the  action  ap- 
peared, and  moved  to  quash  the  proceedings 


•How.  Sc.  c.  309,  provides  that  every  person 
who  shall  be  Imprisoned  under  an  execution  In 
a  dvil  eanse  may  apply  for  his  "discharge  tmm 
imprisonment"  after  a  certain  len^h  of  time, 
lod  makes  it  the  dn^  of  the  rtienfl  in  whose 
cnstody  tbe  applicant  shall  be  to  report  sach  ap- 
pKeatton  to  tns  court  from  which  the  person  is 
Miprisoaed. 


19011  the  ground  that  inning  was  not  en- 
titled to  the  benefit  of  the  statute,  A>r  tte 
reason  that  be  ma  not  actoally  confined  In 
the  jail,  and  that  the  atatute  did  not  apply 
to  one  who  was  upon  the  Umlta  under  a 
bond.  The  commlsdoner  orermled  the  ob* 
jecttoD,  and  discharged  Henning  frtun  lia- 
bility nnder  his  bond  giren  for  the  jail 
Mmlta.  At  the  time  thla  proceeding  was  had 
the  case  of  MUler  v.  Strabblng,  62  N.  W.  Bep. 
453,  had  not  been  decided  by  thla  court  It 
was  held  In  that  case  that  this  statute  does 
not  apply  to  one  who  is  upon  the  jail  limits 
under  a  bond,  and  only  appUes  to  the  cose  of 
one  actnolly  confined  In,  or  committed  to,  the 
jail,  at  the  time  the  application  for  discharge 
Is  made  imder  the  statute.  The  proceedings 
before  the  commissions  must  be  quashed. 
The  plaintiff  In  the  original  salt  will  lose  no 
rights  by  this  proceeding  which  she  had  ob- 
tained by  the  arrest  on  capias.  At  the  time 
this  proceeding  was  had  before  the  commis- 
sioner, this  statute  had  not  been  eoostroed. 
Oonsequently,  no  costs  win  be  awarded.  Tll» 
other  juaOcee  concurred. 


In  re  IiAMBIB'8  ESTATE. 
Appeal  of  McMTTJ.AN. 
(Supreme  Cotut  of  Michigan.  Jan.  20,  1S03.) 

AOMLtlSTaATOK— FOWBR  TO  BOKROW  HoXBT— 

Fatjcbnt  op  Debts. 
Under  How.  Ann.  St  |  6105,  as  amoid- 
ed  by  Iaws  1889,  Act  67,  providmg  that  an 
administrator  may  borrow  money  to  pay  the 
"debts  a«»inBt  the  estate"  of  any  deoeased  po^ 
son,  an  administrator  may  boROw  money  to 
release  a  "mortgage"  on  decedent's  property, 
even  thoarii  the  mortgage  was  not  the  personal 
debt  of  the  decedent  as  auch  mortgage  la  a 
"debt  against  Ute  estate."  as  contemplated  by 
this  section. 

Error  to  circuit  court,  Wayne  coimty; 
George  Gartner,  Judge. 

Petition  of  Orla  B.  Taylor,  administrator  of 
the  estate  of  Anne  Lamble,  deceased,  for  a 
license  to  mortgage  the  real  estate.  From  a 
Judgment  of  the  circuit  court  affirming  an 
order  of  the  probate  court  granting  such 
license,  Nell  McMillan,  as  realdnary  legatee, 
brings  error.  Affirmed. 

Wm.  J.  Gray,  for  appellant  Ohaiies  O. 
Stewart,  for  appellee.  Orta  B.  Taylor,  spe- 
cial admlnlstTator,  pro  se. 

McGRATH,  J.  A  special  administrator  has 
been  appointed  of  the  estate  of  Anne  Lamble, 
deceased.  He  found  no  personal  estate,  and 
but  one  parcel  of  reel  estate,  rained  at  $0Or 
000,  which  was  Incumbered  by  two  mort- 
gages,—the  first  of  $12,000,  and  the  second  of 
$5,000.  The  second  had  been  foreclosed  by 
advertisement  the  sale  having  been  made 
May  11,  1801.  The  equity  of  redemption 
would  expire  May  11.  1802.  Thia  mortgage 
was  not  glren  by  decedent  and  was  not 
therefore  a  personal  debt  owed  by  her.  In 
March,  1882,  the  special  administrator  pe* 
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tlttoned  the  probate  court  for  license  to  mort^ 
gage  the  real  estate  to  pay  utd  mortgage  and 
protect  the  estate,  and  the  probate  court 
granted  the  aathorlty. 

The  BoIe  question  la.  therefore,  whether  the 
mortgage  debt  Is  a  "debt  og^st  the  estate/' 
under  section  6105,  How.  Ann.  St  as  amend- 
ed by  Act  Na  67  of  the  lAws  of  18S9.  It  la 
Insisted  that  a  mortgage  Is  simply  a  securi- 
ty,—e  Hen  niKm  the  land;  in  other  words,  it 
Is  not  an  absolute  conveyance.  But  it  is 
oeTerthden  security  for  a  debt,— a  lieu  se- 
curing an  indebtedness.  The  property  Is 
dutiged  with  the  payment  of  the  debt  A 
mortgage  haa  been  defined  aa  a  debt  by  spe- 
cialty. A  debt  la  defined  aa  any  claim  for 
money  that  one  is  bound  to  pay.  Coke  says 
that  "debitum"  signifies  not  only  a  debt 
for  which  on  action  of  debt  lies,  but  goieraUy 
any  duty  to  be  yielded  or  paid.  In  Elwood  t. 
D^endorf.  6  Barb.  386,  a  testator  idiatged 
Lis  debts  upon  certain  lands  devised,  and  it 
was  held  that  the  diarge  Included  a  contin- 
gent liability  which  the  testator  was  equi- 
tably bound  to  pay.  In  Lockhart  t.  Tan  Al* 
styne,  31  Midi.  78,  a  debt  la  defined  to  be  that 
which  one  person  la  bound  to  pay  another, 
eHher  present!^  or  at  some  future  period; 
something  which  may  be  the  subject  of  suit 
as  a  debt  In  Allen  t.  Dickson,  1  Minor, 
(Ala.)  120.  a  debt  Is  said  to  be  a  legal  liability 
to  pay  a  apedflc  sum  of  money.  There  is  no 
question  here  but  that  this  estate,  consisting 
only  of  this  one  parcel  of  land,  which  has  1>een 
pledged  to  pay  this  specific  sum.  Is  legally 
liable  to  pay  this  charge  upon  It,  and  it  can 
make  no  difference  that  decedent  was  not 
personally  liable,  but  took  this  property  sub- 
ject to  the  pledge.  In  Re  Marden'a  Bstate. 
Myr.  Prob.  184.  deceased  was  the  owner  of 
real  estate,  her  separate  proper^.  To  secure 
the  payment  of  her  husband's  note  she 
Joined  her  husband  In  a  mortgage  of  ber  sep- 
arate real  estate.  The  executor  asked  the 
oourt  tor  an  order  of  sale  of  the  mortgaged 
property,  and  that  the  proceeds,  as  ftir  as  re- 
quired, be  applied  to  the  payment  of  the 
debt  The  application  was  resisted  on  the 
ground  that  the  debt  was  not  &  "debt  out- 
standing against  the  decedent,"  under  the 
Code.  The  court  granted  the  license,  holding 
that  the  words  "against  the  decedent"  were 
the  same  as  "against  the  property  of  the  de- 
cedent" The  court  say:  "If  It  Is  not  a  debt 
outstanding  against  the  decedent,  the  exec- 
utor could  not  pay  it,  even  if  he  had  plenty  of 
ottier  resources."  In  the  present  case  tiie  lan- 
guage of  the  statute  Is  "debts  against  the  es- 
tate." Is  not  this  mortgage  debt  one  against 
the  estate,— against  the  property  <tf  the  es- 
tate? Is  not  the  estate  the  property  of  the 
estate,  charged  with  its  payment?  Is  It  not 
legally  liable  for  its  payment?  The  word 
"debts"  In  the  statute  ^ihould  be  gtren  its 
ordinary  sigulflcatlon,  rather  than  a  technical 
construction  which  would  be  contrary  to  the 
practical  construction  which  has  been  gtren 
It  iQ)  to  flu  present  tlma  The  judgment  Is 


affirmed,  with  costs.  Let  It  be  cerUfled  to 
the  probate  court  aocotdlngly.  Tho  ottiar 
Justices  concurred. 


ABMITA0B  T.  BAUNDBR8  at  aL 
(Supreme  Court  of  Mlchigsn.  Jsn.  20,  18B3.) 

AftSUMP&iT — Statute  of  Fkaliw— Aoueeubnt  to 
Pat  Debt  of  Axotdei;. 
In  an  action  to  recover  a  balance  doe  for 
shoeing  horses  it  appeared  that  the  lirery  firm 
noiiiDosed  of  defendants  was  the  saccessor  of 
another  firm,  con^ting  of  two  of  defendants 
and  another.  At  the  time  of  the  change  In  the 
firm  there  was  due  plaintiff  a  balance,  which 
was  carried  Into  the  aoooont  of  the  new  firm, 
and  plaintifF  continued  to  render  bills  monthly, 
on  which  payments  were  made  from  time  to 
time.  When  the  dealings  between  the  parties 
closed,  considerably  more  had  been  palu  than 
sulficlent  to  satisfr  the  balance  due  at  the 
time  of  the  change  In  the  firm,  and  some  pay 
mentK  bad  been  made  when  they  would  exceed 
the  amount  then  due  on  tbe  new  accoant  flcM, 
the  statute  of  frauds,  exempting  one  from  lia- 
bility for  the  debt  of  another  unless  the  obli- 
gation be  erldenced  by  writlDg,  was  not  ap- 
plicable, and  that  plaintiff  could  apply  the  pay- 
ments in  the  order  received  on  the  Ull,  and 
therefore  defendants  had  paid  the  account 
against  the  former  firm,  and  plahitUf  was  ut- 
titled  to  recoTw  for  the  Indebtedness  slnos  oon- 
traoted. 

Error  to  circuit  court,  Wayne  0010117; 
Henry  N.  Brevoort,  Judf;e. 

Action  by  Charles  Armitage  against  William 
H.  Saunders  and  others  to  recover  a  balanoe 
due  on  account  for  services  rendered  in  shoe- 
ing horses  for  defendants,  who  were  lirery 
stattle  keepers.  From  a  Judgment  in  favor  ot 
plalntlft,  def^dants  ^peaL  Affirmed. 

Geo.  X.  M.  Collier,  fM  ftpptilant  Enrtai 
Palmer,  for  appellee. 

MONTOOMEBY,  J.  The  plaintiff  biooght 
an  action  against  the  defendants  to  recover 
a  balance  due  on  account  for  serrloes  ren- 
dered as  a  blacksmith.  Tbe  defendants  are 
keepers  of  a  Uvery  stable,  the  presoit  firm 
having  fluooeeded  to  the  firm  of  Oloaa  ft  Co., 
which  firm  was  composed  of  two  of  the  present 
members  and  ooe  doss,  who  retired  la 
February.  1880,  at  which  date  the  other  two 
.  defendants  were  admitted  to  the  firm.  At 
.  this  date  the  firm  of  C^oss  &  Co.  was  owing 
plaintiff  a  balance  of  $72.85.  This  balance 
was  carried  Into  the  aooonnt  of  the  new  Ann, 
which  was  treated  aa  ttte  saccessor  of  the 
old.  and  bills  were  rendered  monthly,  upon 
which  payments  were  made  from  time  to 
Ume,  the  balance  due  plaintiff  Tarylng  at  dif- 
ferent times  from  (27.70,  on  May  1st,  to  |81.- 
05,  December  24tii,  when  the  deaUngs  be- 
tween the  parties  closed.  Considembly  more 
'  than  sufficient  to  satisfy  the  balanoe  ot 
Februaiy  23d  had  been  paid  at  different 
I  dates,   and   some   payments  havin;; 
I  made  when  the  payments  by  far  exceeded 
I  the  amount  due  on  the  new  deal.  The  oiiiy 
defense  relied  upon  Is  Ute  statute  of  frauds, 
which  exranpta  one  from  UaUUty  for  the 
debt  of  another  unless  the  obligation  be  ev>- 
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denrod  by  writing.  The  facts  of  the  caw 
render  the  statute  Inapplicable.  It  was  cer- 
tainly  competent  for  the  def^idonts  to  pay 
the  bill  plaintiff  against  Closs  &  Co.,  and 
this  they  hare  done,  If  the  plalntlil  Is  privi- 
leged to  make  appUcaUou  of  the  ifiviiu'iitHt  in 
the  order  received  on  an  admitted  bill.  This 
be  has  done,  and,  we  think,  rightly.  We 
think  also  that  there  was  an  account  stated. 
Under  these  <drcnmstances,  It  Is  not  necessary 
that  the  antecedent  debt  or  demand  between 
the  parties  be  proved.  Stevens  t.  Tuller,  4 
MltiL  387;  Albrecht  t.  Gles,  33  Mich.  389. 
The  Judgm^t  will  be  afflnned,  wttb  costs. 
The  other  jturttoes  ooncorred. 


WELCH  at  aL  T.  HODOE,  Commissioner  tit 

Highways,  et  al. 
(Sapicme  Ooort  of  Michigan.  Jan.  20.  IflOa) 

HlOnWAIS— ESTADl.lbUMBNT — NOTICE. 

3  How.  St.  S  1298,  relatiuft  to  hifihways, 
proTides  that  the  notice  of  appli(>ation  for  lay- 
ing out  a  highway  shall  be  served  "on  the  own- 
ers or  occupants  of  the  lands"  through  which 
the  road  is  to  mn,  either  personally  or  by  copy 
1^  at  th*  TesideDce  of  each  owner  or  occu- 
pant  ai^  If  no  person  shall  reside  upon  such 
bads,  and  the  owner  does  not  reside  In  the 
township,  notice  shall  be  serred  by  posting,  etc 
BM,  that  proceedings  to  lay  out  a  highway 
thniQ^  lairas  oceaiaed  by  a  tenant  are  void, 
in  the  abaence  of  service  of  notice  on  such  ten- 
aat. 

Certiorari  to  review  proceedings  of  John  N. 
Hodge,  commissioner  of  highways,  and  oth- 
ers, to  establish  a  Ughway  through  certain 
lands  owned  by  Nancy  Welch,  John  L. 
Welch,  and  Marda  Hoses.  Proceedings 
qoashed. 

Uitdid  &  Hawl^,  for  petitkmen.  F.  D. 
M.  Davis,  for  respondents. 

MONTGOMERY,  J.  This  is  certiorari  to 
review  the  proceedings  of  the  defendant  com- 
missioner in  laying  out  a  highway  in  the 
township  of  Easton,  loola  county.  The  plain- 
tiff Nancy  Welch  Is  the  owner  of  a  life  estate 
in  certain  premises  through  which  the  Ugh- 
way  runs,  the  two  other  pkUndffs  being  own- 
ers of  the  fee.  At  the  dme  of  the  proceed- 
ings Frank  Welch  was  a  tenant  in  the  occu- 
pancy of  the  premises.  The  commissioner 
returns  that  notice  of  hearing  upon  the  ap- 
Idlcatlott  for  laying  out  the  highway  was  not 
served  upon  the  occupant  This  omission 
was  fatal  to  the  proceedings.  3  How.  St.  S 
1286.-*  Dixon  t.  Conunlsatoner,  75  Mich,  225, 

■S  How.  St.  1 1298,  relating  to  tEe  laying  out 
et  U^waya,  provides  that  notice  of  the  applica^ 
tloD  to  Uie  commissioner  shall  be  served  "on  the 
ewnora  or  occupants  of  lands  through  or  adJoln< 
tag  which  it  Is  pnwosed  to  lay  out,  alter,  or  dis- 
continue such  road,  either  personally  or  by  a 
copy  left  at  the  residence  of  each  owner  or  occu- 

ent,  at  least  ten  days  before  the  time  of  hcar- 
fl  and  if  no  person  shall  reside  npr>n  (any) 
nidi  lands,  and  the  owner  thereof  shall  not  re- 
side bi  the  townahip,  such  notice  to  owners  of 
Donre^siLt  lands  wall  he  served  by  posting," 
He 


42  N.  W.  R^.  814.  The  proceedings  most  bt 
quashed,  with  ooata.  The  other  Justices 
curred. 


LANE  et  aL  t.  BUHL. 
(Suprenta  G«»art  of  Michigan.   Jan.  20;  188S.) 

Rights  op  Texast — Notice  to  Qcit. 
Where  a  tenant  In  possession  under  a 
lease  for  a  term  assents  witn  the  landlord  to  a 
termination  of  Us  leas^  and  continaes  to  hold 
ftom  day  to  day  onder  a  sew  arraBgement,  he 
Is  not  entitled  to  a  month's  nod(^  to  quit.  Ben- 
fey  V.  Congdon,  40  Mich.  28S,  foUowed. 

Error  to  drcnlt  court,  Wayne  county; 
Henry  N.  Brevoort,  Judge. 

Action  by  Fanny  B.  Lane,  William  B.  Clark, 
and  Frank  H.  Clnrlt,  against  J(^  F.  RuhL 
Judgment  for  plalntlfTs.  Defendant  brings 
error.  Affirmed. 

Geo.  X  M.  CoDlOT,  for  appellant  Ott« 
Klrchn^,  (Wells,  Angell.  Boynton  ft  Mo 
Millan,  ot  counsel,)  for  appeUeea. 

GRANT,  J.  The  following  la  an  agreed 
statemwt  of  the  case:  The  defendant,  Ruhl, 
had  been  plaintiffs'  tenant  of  the  store  In 
question  for  a  number  of  years.  In  1883  a 
written  lease  was  entered  into  for  three 
yeoM  from  and  including  May,  1883.  Tills 
leaae  expired  with  April  30, 1883.  No  new  lease 
was  made  for  the  next  period  of  two  years. 
The  defendant  held  over  upon  the  terms  ol 
the  former  lease.  But  during  this  period  of  two 
years,  and  before  April  30,  1SS8,  the  plain- 
tiffs and  the  defendant  agreed  upon  a  new 
lease  for  a  further  tenn  of  two  years,  to  wit. 
from  May  i,  1888,  to  and  Including  April  30, 
1890.  This  lease  was  prepared  for  signature, 
but,  through  some  inadvertence,  was  not 
signed.  The  rent,  payable  monthly,  was  the 
same,  and  the  other  terms  substantlaUy  the 
same,  as  under  the  lease  of  May,  1883.  Some 
time  before  April,  1890,  the  defendant  was 
informed  that  the  plaintiffs  were  contemplat- 
ing changes  In  the  ground  floor  of  the  Russel 
House;  that  the  hotel  people  desired  more 
room;  and  that,  in  order  to  make  the  changes, 
It  would  be  necessary  for  the  plaintiffs  to  use 
the  store  In  qucstiou.  anil  for  th;'t  iv;i.sou  no 
extension  could  be  given  him  of  his  then  pre*- 
pnt  term.  He  was  then  holding  for  two  years 
umler  the  agreuui^'ut  for  a  lease  for  two 
j  years  from  May  1,  1888,  for  which  term  the 
I  written  lease  was  prepared,  but  not  signed, 
:  as  already  related.  The  changes  were  posi- 
I  poned  for  a  year,  and  before  April,  1890, 
the  plaintiffs  notified  the  defendant  of  it, 
and  told  him  iie  could  remain  another  year, 
but,  as  the  changes  would  probably  be  made 
the  following  year,  the  plaintifCs  oould  only 
let  Mm  remain  one  year  mcMre.  To  this  the 
defendant  assented.  In  February,  1891,  the 
defendant  was  informed  that  the  hnprove- 
I  ments  were  going  to  be  made  In  the  Rusnel 
'  Hoose,  of  which  be  had  been  told  before, 
and  that  he  could  not  occupy  the  store  after 
'  April  30  1891.  There  were  one  or  two  oUiev 
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ooHTenatltxis  to  13ie  same  effect  between  the 
representatire  of  the  plaintiffs  and  the  de- 
fendant before  April  30,  1891.  Further,  on 
April  29,  1891.  the  plalntifTB  sent  the  defend- 
ant a  letter  which  expressly  notified  him 
that  his  right  to  occupancy  could  not  be  ex- 
tended beyond  April  30,  1891,  and  stating 
ttiat  If  he  occupied  after  fliat  dote  it  must 
be  upon  the  understantUng  that  it  was  from 
day  to  day.  In  tiie  early  pnrt  of  June,  1891, 
tbe  ImproTements  In  the  hotel  bad  so  tar 
progressed  tiiat  It  became  neceesaiy  to  hare 
possesiicxi  of  the  store.  The  defendant  was 
told  so,  and  said,  "Veiy  well;"  that  he  would 
look  up  another  store.  A  few  days  after* 
wards,  he  was  seen  again.  He  said  he  had 
not  been  able  to  find  a  store.  He  was  told 
of  some  stores  In  the  next  block  which  were 
Tacant  He  said,  "Yes,"  but  the  rent  was  too 
hl^  At  the  next  interview,  which  was  on 
Jime  18,  1891.  he  said  he  had  had  great  dif- 
ficulty in  finding  a  place  to  more  to,  and 
finally  declared  that  he  bad  decided  not  to 
move.  He  was  told  his  position  was  rery 
strange,  after  what  he  had  done  about  the 
matter  theretofore,  but  he  rejoined  that  he 
had  had  a  lawsuit  once  which  had  cost  htan 
91,400,  and  he  knew  the  law,  and  that  he 
knew  he  had  the  right  to  stay  there  another 
year,  and  that  he  was  gtdng  to  do  It  The 
plaintiffs'  agent  offered  to  submit  the  matter 
to  defendant's  lawyer,  Mr.  8.  S.  Baboook, 
and  they  repaired  to  ttie  latter's  office.  The 
case  was  stated  to  hhn  substantially  as  above. 
There  was  no  contradiction  upon  the  part 
of  the  defendant  and  Mr.  Babcock  advised 
tiiat  npon  that  stat«nent  he  thought  the  de- 
fendant had  no  right  to  stay  in.  Mr.  Bab- 
cock consulted  further  with  Mr.  Ruhl,  and 
later  telephoned  that  Rulil  still  declined  to  go. 
Thereupon  this  suit  was  at  once  began  be- 
fore a  circuit  court  commissioner. 

Defendant  requested  the  court  to  charge 
(1)  that  defendant  was  a  tenant  from  year 
to  year,  and  was  oititied  to  a  notice  in  writ- 
ing, of  three  months,  before  the  expiration 
of  the  year  upon  which  he  had  entered;  (2) 
that  the  letter  was  not  suffldent  notice  to 
quit;  (3)  that  If  the  agreement  was  that 
the  defendant  might  occupy  the  praises 
from  day  to  day,  he  was  entitled  to  a  notice 
of  one  mOTifh.  These  requests  were  refused, 
and  the  court  Instructed  the  Jury  that  under 
the  plalntifl^'  evidence  no  such  notice  was 
required,  and  that  if  they  found  the  agree- 
ment and  notice  to  be  as  the  evidence  on  be- 
half of  the  plaintiffs  showed,  they  should 
find  for  them.  The  ruling  of  the  court  was 
correct  This  case  la  within  the  rule  of  Ben- 
fey  V.  Congdon,  40  Mich.  283.  There  was  no 
evidence  from  the  plaintiffs  of  any  express 
or  implied  ossrat  to  defendant's  continua- 
tion imder  the  terms  of  the  former  lease.  On 
the  contrary.  If  the  jury  believed  plaintiffs' 
witness,— and  the  vet-dlct  shows  that  they 
dld,~-defwdant  assented  to  the  termination 
of  the  one-year  lease,  and  continued  to  bold 
from  dar  to  day  under  a  new  arrangement 


The  Instructions  were  not  as  dear  and  ex- 
plicit as  they  mif^t  have  been,  bat  the  iasoe 
was  so  dear  that  we  do  not  think  tlie  Jury 
could  have  been  misled.  Jtidgment  flfflmisd. 
The  other  justices  ooncnrred. 


BOBIKSCXN  T.  CHAKBSIBS,  Judge. 
(Stvreme  Court  of  ^chixan.  Jan.  19,  1896.) 
WiTKBsa  Held  Awaitisg  Tria.l— Riobt  to  Fbbs. 
A  witness  committed  in  default  of  bail  to 

Spear  in  a  criminal  court  is  in  attendance  upon 
e  court  ^thin  the  meaning  of  the  statnte  pro- 
Tidinc  for  the  i»ayment  of  witness  ten,  and  is 
entitled  to  fees  during  the  time  of  commitment. 

Mandamus  by  Henry  A.  BoUittcm,  guardian 
of  Hay  French,  against  F.  H.  Chambers, 
jndge  of  the  reoorder's  court  of  Detroit  Wt.t 
granted. 

Bdward  B.  Gtece,  for  relator.  O.  F.  Hani; 
tor  leqHmdent 

FEB  CURIAM.  May  Froieh  was  com- 
mitted by  the  recorder's  ooart  of  Detroit  In 
default  of  bid],  to  appear  as  a  witness  In  a 
criminal  cause  in  said  ootirt.  Under  this  or- 
der she  was  confined  from  March  11th  until 
the  2lBt  of  May  foUowing.  The  court  al- 
lowed her  $25  for  snch  detention,  ^e  sub- 
sequently petitioned,  throng  her  guardian, 
for  $57  more,  claiming  the  statutory  witness 
fees  for  the  time  that  she  was  detained.  The 
oourt  denied  the  prayer  of  the  petition.  TMs 
was  erroneous.  The  Inability  to  give  bail  and 
consequent  detention  were  the  misfortune, 
rather  than  the  fault  of  the  witness.  She 
was  detained  by  the  court  and  must  be  held 
to  have  been  In  attendance  upon  the  oourt, 
within  the  meaning  of  the  statute  prorldtng 
for  the  payment  of  witness  fees.  Hutcliins 
V.  State,  8  Mo.  288;  State  v.  Stewart  1 
Tayl.  (N.  C.)  138;  m^tnson's  Case,  1  Granch, 
C.  0.  73.  Mandamus  most  iMoe  as  pntyed, 
bat  without  costs 


ROBINSON  V.  CHAMBERS,  Judge. 

(Sapreme  Court  of  Michigan.  Jan.  Id,  1883.) 

Mandamus  by  Henry  A.  RobinBOO,  guardian 
of  Julia  Collins,  against  F.  H.  Chambers,  Judge 
of  the  recorders  court  of  Datnrit  Writ  grant- 
ed. 

Bdward  S.  Oreoa,  tot  zdator.  O.  F.  Hant 

for  respondent 

PER  CURIAM.  This  matter  is  ruled  by  the 
fuagolnA  and  a  dmilar  order  wUl  be  antered. 


KERN  V.  UTIili. 
(Supreme  Court  of  Michigan.  Jan.  20,  1893.) 

XUISASCE— Rvi  DRXCK. 

In  an  action  by  a  tenant  against  his  land- 
lord for  damages  for  permitting  a  nuisance.  It 
appeared  that  an  (^d  well  had  been  filled  up, 
and  an  additi<m  to  the  house  bnUt  over  tt  Aft- 
er this  was  dtme  the  house  was  used  for  tight 
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iean  bi  toumU  bcf«i«  phuntiff  laased  U,  sad  | 
e  nsM  It  llv  three  Teom  before  he  bran^t 
hb  fanllT  thtre,  Md      flT»Bi-Baa  aftemanls. 

No  complaint  was  made  to  dt-fendant  that  thert 
were  bad  o<1or3  in  the  haosp.  or  thnt  the  filling 
of  the  well  had  settled  and  was  a  cesspool. 
Therr  was  evidence  that,  when  plaintiff  found 
water  in  the  well,  defendant  refilled  it.  Held, 
that  the  proofs  did  sot  bImw  any  eenstructioa 
or  t.-oatmnance  of  a  nuisance,  or  Knowledge  and 
concealBwnt  by  defendant  &  coD<mi«B 
amoautins  to  a  nuisance. 

Error  to  ctnndt  court,  Wayme  comity;  Oor- 
Delias  J  Rellly,  Judge. 

Aetloo  by  Cteorgr  Keni  against  Frederick 
Myll  to  recorer  dama£es  for  a  aiiisazue. 
ProiQ  a  JodsnuBt  lor  pialhttff,  tlnfrBrtnf 
>r.  Bemed. 


WOam  lioefc  amk  EL  T.  CUpamm,  (Honry 
U.  DvlBcldt  t]€  Gouiuult)  ftir  amMfiant,  Q6o> 
Z.  H.  CtitBsKt  tot  aw^ttea. 

McGRATH,  J.  nda  Is  nm  ivipeal  Cram  a 
aecood  trIaL  At  fke  caoclaatoa  of  tbe  flsst 
trial  the  court  took  the  case  from  the  Jary  oa 
ttw  gnmad  that  the  dedanthm  dtd  not  set 
fbrttk  a  cause  of  actiim.  On.  appeal  tbts  court 
beld  ttie  deaantioa  seed;  that  It  dtaclaeed  a 
canse  af  aetloB  fei  tert  restlBg  upen  tte  duty 
«f  def&ndaftt  to  diactoae  to  the  ^alntBT  der 
facts  in.  the  prenlaea,  araeositlac  to  mdaaaeta 
knenn  t»  defeadant  and  coacoKlHl  from 
l^ataitiff.whlcItwencaliCTdated  to  hnpnlr.aiid 
did  taofMlr,  the  bealttL  at  <ha  plalntifT  The 
case  la  reported  tn  60  Mick.  525,  45  N:  W. 
Rep.  6S7,  wbere  the  declnratlon  ts  fully  set 
forth.  It  wQl  be  obaarred  that  the  declara- 
tloD  ia  Bot  favnded  npoa.  a  Iwach  oi  doxty  oo 
the  part  at  dcdeadant  to  beep  ttie  premises  fm 
a  ooadttloB  fit  fbr  occupancy  or  hi  repair, 
nor  uiMDi  hia  ni^li£cnce  In  that  regard,  but 
■sidy  vpoa  ite  cwusuwrUon.  and  asahitenaiMe 
by  defendant  of  b  nuhiflnce,  and  the  con- 
roalment  ef  Ua  existence  from  the  plaintilf. 
The  preaniK*  are  located  em  the  catner  at 
Croghan  and  Hfrard  streets,  and  constat  of  a 
grocery  store,  butcher  shop,  and  saloon,  with 
living  apartmentir  over  the  grocery  and 
batdier  shop.  The  tonowlnr  to  a  riEetefa  of 
Hie  gpumd' floor: 


UTABB  ST. 


Butctaw 

abog. 

Baloea 


Ploiutlfl  rented  the  premises  in  May.  ISffi, 
and  occiqtled  the  grocery,  butcher  shop,  and 
salaon  until  June,  1888,  at  Tvhlefa  time  he 
moved  his  family  inta  the  dwelllxig  apart- 
ments. An  old  idbaudoned  well  had  existed 
upon  the  premises  prior  to  ISZ3  at  the  point, 
C.  At  the  In&tance  of  a  tenant,  a  died  or 
lean-to  had,  in  1S73,  been  erected  over  this 
old  well.  Id.  lfiT7,one  Ludwig,  a  tenant  under 
defendant,  with  the  consent  of  defendant, 
and  at  def«idanit*a  expense,  toce  down  this 
shed  or  lean-to,  and  ballt  the  present  one- 
story  addition,  and  used  H  a»  a  kitchen. 
Ludwig  testifies  that  at  that  time  he  filled  up 
this  old  well,  that  the  flUlng  waa  pounded 
down,  and  that  the  spot  was  filled  up  even 
with  the  surface.  Up  to  the  tine  the  plaintiff 
moved  Ids  family  tato  the  dwelling  ^>ar^ 
ments,  in  June,  188^  there  was  m>  stairway 
leading  to  those  apartments,  except  the  stair- 
way from  Blvard  street,  xt  the  point.  A;  but 
plaintifr,  ef  his  own  moUon,  connected  tlie 
addition  with  the  dwelling  room  by  the  stair- 
way at  the  point,  B.  The  piemtaes  were  oc- 
cupied contlnuoaaly  by  tenaota  from  1873  uo- 
lU  plaintiff  took  pooueston,  aod  the  upper 
rooms  hfld  been  occupied  :ui.  dwelllne  rooms 
up  to  the  time  that  plalntUTa  famdly  moved 
hi.  Plaintiff  used  the  addition  aa  a  dining 
roon.  Be  testifies  that  In  October,  1S8B,  he 
had  a  portion  of  the  floor  taken  up,  and  dis- 
covered the  old  well,  la  wbJkh  there  were 
gLiguant  water  and  dead  anlmala  That  be- 
fore this  time  be  had  discovered  bad  odors 
In  the  house;  that  his  "first  experience  upon 
waking  up  In  the  ajomlng  was  a  sort  at  mois- 
ture A  smell  was  the  fixat  thing  that  came 
to  my  aostrlla,  but  I  could  not  locate  It  I 
made  diligent  aeordi  throiif^  the  premises 
to  locate  It  Uy  family  had  been  there 
about  two  weeks  before  I  waa  ebUged  to  call 
a  physlckin."  That  kte  help  would  not  stay, 
becojnie  of  the  noxious  odoa  In  the  dwelling 
rooms.  That  his  own  health  was  seriously 
affected  by  them.  PlaintUTs  wife  testified 
to  "terrible  smells"  in  the  bouse-,  and  that  the 
doctor  ordered  them  to  take  up  the  floor  to 
see  if  the  origin  of  the  foul  odors  could  not 
be  di^overed.  Upon  the  discovery  of  the 
condition  of  the  ohl  well,  plaintiff  notified 
defendant,  who  suggested  that  tlie  bcAe  be 
cleaned  out  and  filled  with  cinders  and 
ashea;  and  plaintiff  did  so,  and  continued  to 
occupy  the  premises  until  May  of  the  next 
year,  when  he  waa  proceeded  against  for 
nonpayment  of  rent,  and  ejected.  There  Is 
no  testimony  t*»"^^iTig  to  show  that  any  com- 
plaint was  mode  to  defendant  from  187%  to 
1SS5.  by  any  tenant,  of  any  disagreeable  or 
noxious  odors  about  the  premises.  Indeed, 
there  is  po^tlve  evidence  given  by  tenants 
that  none  existed.  Althou^  plalntlfl  oc- 
cupied the  premises  for  thi'ee  years  before 
he  moved  his  family  Into  them,  and  for  five 
mouths  afterwards,  and  now  testifles  that 
noxious  and  disease-breeding  odors  existed, 
he  admits  that  no  complaint  thereof  was 
made  to  defendant  by  him,  or  by  any  one  for 
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him,  notwithstanding  the  rent  was  payable 
montitily,  and  defendant  was  engaged  hi 
business  In  the  Immediate  vicinity.  The 
testimony  relied  upon  by  plaintiff  Is  that  of 
one  Glnster  and  plaintiff's  wife.  Glnster 
says  that  In  1873  he  buUt  a  summer  kitchen 
over  the  well;  that  there  was  water  In  the 
wen;  that  he  "worked  at  the  time  for  Mr. 
Helpman,  and  he  was  working  for  Mr. 
Myll."  Mrs.  Eem  says  that  when  they 
made  the  discovery,  In  October,  1888,  defend- 
ant said  he  knew  that  there  was  a  well 
there.  Defendant  says  that— "In  the  fall  of 
'88,  In  October,  I  came  Into  Mr.  Kern's 
saloon,  and  Mrs.  Kem  came  from  the  store, 
and  she  said*  'Did  yon  know  there  was  a 
veil  under  this  house?*  And  It  struck  me  all 
at  once,  and  I  said,  There  used  to  be,  but 
it  was  filled  up  at  the  time  the  addition  was 
built'  And  she  said,  'We  have  the  floor 
open,  and  we  find  there  is  some  water  In 
It;  come  and  see  It.'  I  saw  it,  and  I  said  to 
Mr.  Kem:  'George,  the  best  thing  that  yon 
can  do  is  to  have  It  drained,  and  have  the 
water  pumped  out,  and  fill  it  up,  and  make 
a  good  Job  of  it  I  will  pay  for  it  I  can't 
attend  to  It  myself,  for  I  have  got  to  go 
away  to-nlgbt  to  be  gone  nine  or  ten  days.'  I 
went  up  there  when  I  got  back,  and  asked 
blm  how  about  the  well,  and  he  said:  'It  Is 
all  right  I  filled  It  up,  and  It  is  all  nice  and 
dry.' "  Ludwig's  testimony  was  not  dis- 
puted, and  it  appeared  that  defendant  at 
that  time  suggested  the  filling  up  of  the 
old  well;  and  It  was  flUed  up  by  Ludwlg,  in 
the  manner  stated,  to  Ludwig's  satisfaction, 
and  with  defendant's  knowledge.  Ludwlg 
used  and  occupied  the  addition  for  two 
years  afterwards.  Other  tenants  succeeded, 
and  used  and  occupied  It  for  six  years  there- 
after. Plaintiff  bad  occapled  the  premises 
for  five  years  before  bringing  his  ftimlly  to 
tliem,  and  It  must  be  presumed  that  he 
legarded  13xe  premises  as  fit  for  habitation,  or 
he  would  not  have  brought  his  family  Into 
them.  The  discovery  of  the  condition  of  this 
well  was  made  In  October,  1888.  Eleven 
>ears  had  elapsed  since  the  filling  In  by 
Ludwlg,  and  no  suggestion  had  come  to  de- 
fendant  ^bat  tbrough  the  settling  of  the  fill- 
ing, and  the  accumulation  of  water,  the  old 
well  had  become  a  cesspool,  nor  had  It  been 
intimated  to  him  that  disagreeable  odors  ex- 
isted on  the  promises,  so  as  to  put  him  upon 
inquiry,  or  suggest  to  him  their  possible  or 
probable  origin.  Tn  view  of  the  fact  that  in 
1877,  this  well  had  been  filled  up,  and  that 
for  10  or  11  years  these  premises  had  been 
continuously  occupied,  and  no  complaint  or 
suggestion  of  imperfect  condition  had  come 
to  the  defendant  he  Is  not  chargeable  with 
such  negligent  Ignorance  as  Is  equivalent  to 
actual  knowledge.  The  proofs  fail  to  show 
any  such  construction  or  continuance  of  a 
nulsanee,  or  knowledge  and  concealment  of 
a  condition  amounting  to  a  nuisance,  as  Is 
alleged  In  the  declaration.  It  is  therefore 
mnecenary  to  notice  the  other  allegBllcaui 


of  error.  Tbe  Judgment  to  rerened,  and  a 
new  trial  ordered.  Tbe  other  juticei  con- 
curred. 


NTB  T.  KING'S  I8TATB. 
Supreme  Cotnt  a£  Michigan.   Dec  24,  1882.) 

CLA.IM8  AOAmr  DSOBDBMT'B  ESTATS  — COXBIDBK- 
ATIOM  or  NOTB— BST-On^IlITSEIBT— RSMIWAZ. 

OF  Note. 

Lin  an  action  against  a  decedeat'i  estate 
on  a  note,  the  court  dnarged  that  claimant  was 
not  entitled  to  recover  unless  the  aote  was 
based  on  a  valuable  oonilderation;  that  the 
note  Imports  such  co&Hlderatioa,  yet,  unless 
there  is  a  preimnderance  of  proof  that  value 
was  in  fact  received  therefor,  no  recovery  can 
be  had;  that  the  sufficiency  of  consideration 
could  not  be  inquired  into;  and  that  if  dece- 
dent chose  to  allow  a  certain  price  for  work, 
neither  his  heirs  nor  the  court  could  set  it 
aside.  Held,  that  the  diarge  was  projwr.  there 
beine  DO  proof  c£  fraud  nor  of  a  total  lack  of 
consideranon,  nor  of  facts  showing  it  was  a 
mere  gift. 

2.  The  contestant  requested  a  charge  that 
"there  is  evidence  tending  to  show"  that  com- 
plaiuaQt,  several  years  before,  hnd  transferred 
certain  land  to  defraud  his  creditors,  and,  if 
that  was  the  fact,  such  cwkdnct  would  loqily 
a  lack  of  honesty  «i  bis  part,  and  the  jury 
would  be  JustiSed  tn  regaralng  his  claim  with 
Buspicton.  The  court  charged  as  requested, 
except  that  the  beginning  of  the  (diai^  was 
changed  to  "Does  the  evidence  tead.'*^  Bdd, 
that  contestant  had  no  ground  of  complaint 

3.  The  conrt  cbai^d  that  before  the  Jury 
could  allow  any  8etK>ff  against  the  claim,  the 
estate  must  show  that  claimant,  at  tb% 
time  of  decedent's  death,  was  indebted  to  him, 
and  merely  showing  that  dalmant  received 
moneys  In  the  course  of  decedmfs  bntinesa 
which  the  records  of  the  bunineBB  may  not  dis- 
close as  having  been  paid  out  by  dalmant  does 
not  establish  any  indebtedness  from  claimant 
to  decedent  Had,  that  this  was  not  error,  in 
view  of  a  subsequent  charge,  wUch  was  more 
liberal  than  oontestaat  was  entitled  to,  to  the 
effect  that  If  claimant,  being  the  creditw  of 
decedent  received  sums  of  money  for  the  use 
of  decedent  sufficient  to  pay  his  claim,  above 
the  amount  he  Is  shown  to  have  paid  to  or  for 
the  account  of  decedent,  the  presumption  must 
be  that  he  applied  Buch  money  to  the  payment 
of  his  claim. 

4.  An  indorsement  dated  the  day  before 
the  note  would  outlaw,  that  "the  within  note 
shall  not  be  outlawed,"  written  by  decedent 
on  tbe  back  of  the  note  and  rigned  by  him,  is  a 
soffident  renewal  of  the  note  to  take  it  without 
the  omration  of  the  statute  of  limitations. 
Crane  V.  Abel,  S4  N.  W.  Rep.  6S8,  67  Ulch. 
243,  followed. 

5.  Interest  does  not  befdn  to  mu  on  a  note 
payable  on  demand  after  date,  with  Interest  at 
a  specified  rate  after  matnri^,  until  demand  is 
made  for  payment.  Durand  aod  Grant,  JJ., 
dlBseiiting. 

8.  Diemand  must  be  conddered  to  have 
been  made  at  the  date  of  the  Indorsement. 

Error  to  droult  eoort,  W^ne  oounty;  Ho^ 
ry  N.  Brevoort,  Judge. 

Action  by  George  B.  Nye  against  the  eatate 
of  Harvey  King,  deceased,  to  reooTer  on  e 
promissory  note,  and  also  for  eerrloee  per- 
formed. From  a  Judgment  in  fitvor  of  claim- 
ant contestant  appe:ils.  Affirmed. 

Cyrus  fi.  Ix>tliroi>.  (I^vi  T.  Gilf&n  and  Otto 
Klrdmer,  ot  couneeU  'or  appellant  Cbarie* 
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H.  Freraum,  (F.  A.  Baker  and  John  D.  Qmb- 
Ir*  of  conxuel.)  for  i^dleew 

DCRAND,  X  In  ttOB  caw  an  Inns  was 
framed  In  tbe  drcult  ooort  tor  fhe  ooonty  oC 
Wayne  on  an  appeal  from  the  probate  court 
of  the  same  oonnQr.  Hie  dalm  asserted  waa 
for  aervloes  fit  t3ie  diOmant  for  Harrey  King, 
tile  Intestate,  from  October  21,  1881,  to  Au- 
gwt  X5, 1887,  aft  $2,500  per  year,  and  amount* 
lag;  wtHi  Intwest,  laaa  certain  cash  aoknowlp 
edged  In  payment  on  the  aooonnt,  to  the  som 
of  $15,067.74;  also  upon  a  promlBaory  note 
glTen  Uie  bitertate  to  the  dalmani.  of 
iriikb  the  follovlnff  is  a  copy:  "fiWO.00. 
Detn^t,  0:rt  21, 18SL  On  demuid  after  data 
I  ptomlae  to  pay  to  the  order  ct  Oeot^e  B. 
Ifye  fimrteen  ttumaand  dollan,  at  UctLellan 
ft  Anderson's  h»itiit4«g  office,  Talne  received, 
with  Intmat  at  the  rate  of  seven  per  oant 
per  annnm  after  matarl^.  Harr^  ^ng.** 
Indorsed  iqKin  tlie  note  is  fhe  ft^^rtng:  "D^ 
trait.  Oct.  20,  '87.  The  withhk  note  shall  not 
be  outlawed.  Harvey  King."  The  adminifr 
trator  pleaded  the  gen^Bl  lasoe  and  ttie  stat- 
nte  <tt  limttatitKis,  and  gave  notloe  of  set-off 
and  Inadeqiuusy  at  conslderatltHi  for  the  note. 
'Bib  ease  was  <n  trial  for  about  26  days,  and 
the  claims  ' as  finally  submitted  to  the  jury 
were— First,  for  the  note  and  Interest, 
amoanttns  to  (23,618.61;  and,  second,  the 
dalm  for  services  from  Jime  10,  1883,  to  Ati- 
gnst  17,  1887.  1m  the  credits,  amounting  to 
HS75.06;  and  both  togeOi^  amo-jnttng  to 
|28;09iS.67,  and  which  by  the  vordlct  ttf  ihs 
Jny  were  allowed  at  $26,366.78.  The  :ntea- 
tate  Aed  JTune  14.  1880.  He  had  been  four 
times  manlea.  Qs  aectmd  wife  waa  Hzsl 
Ny^  tbe  moOuff  <tf  the  claimant.  1^  who  u  he 
had  two  children,  Bussell  and  Floroace  Bessie 
King,  who  survive  him,  as  do  also  three  ohU> 
dm  by  his  first  irife  and  two  dilldren  by  his 
third  wife.  His  fourth  wife  also  survives 
Um,  bat  there  were  no  children  bom  of  that 
nuuidagSL  At  an  eariy  day  he  was  T.gngoA 
in  a  genual  farming  and  dairy  badness  on  the 
Holden  road  m  Oa«  fiurm,  wbioh  he  coi^ 
tinned  nntlllB67.  About  1866  be  eatabLahpd 
stock  yards  at  ttw  craner  of  Second  and 
Grand  Blrer  avenues,  m  the  city  of  Detroit, 
and  eontlnued  to  mn  them  ontll  September, 
tBS5,  whai  he  leased  them  to  a  Orm.  of  whl  h 
claimant  was  tme.  at  a  reotol  of  $100  pur 
week,  and  who  continued  the  business  there- 
after at  the  same  places  In  1£G2  be  built  the 
"Btitgb.Um  House"  ai  Uie  stoi^  yanU,  and 
^liangBrt  bis  resldenoe  to  It  from  the  Holden 
road.  In  1875  he  pnndiaaed  a  la<ge  tract  of 
pine  timber  lands  In  Lapeer  county,  on  which 
be  erected  houses  and  mills  known  as  "King's 
HUla,"  to  ^xAiIch  ^ace  he  remove!  that  year, 
and  wliere  he  oontlniied  to  reslile  anl  carry 
on  tbe  lumbering  nni  ftumd:ig  business  until 
he  ocMnmowed  the  oonstmotion  of  the  new 
stock  yards,  in  1884»  when  he  changed  his  resl- 
denoe to  the  new  yaxds.  where  lie  contiuucd 
to  reride,  ezoept  tbat  at  eertala  portions  ot 
asdh  year  ha  would  to  to  live  cm  bis  estate  in 


Lapeer  county.  It  wfU  thus  be  seoi  that  he 
was  a  man  of  aflalra  and  conducting  large 
business  Interests  of  various  kinds  daring  his 
llf^ 

Nye^  the  cuumant,  began  toworkfor  King, 
peddling  milk,  collecting  moneys,  and  assist- 
ing him  about  the  tana  and  dairy  buaineas, 
when  he  was  q,ulto  young,  and  sraie  tlnra 
prior  to  the  time  vihea  King  manled  his 
mother.  He  oonthmed  in  mug's  emi^ymcnt 
until  1807,  lAen  he  went  into  burinssa  ft>r  a 
short  time  on  his  own  aocoont  In  July, 
1870,  he  again  entered  the  ssrrioe  of  King 
as  clerk,  bookkeeper,  barkeeper,  and  general 
overseer  the  hotel  and  sto<&  business,  .and 
continued  {performing  those  duties  until  Mr. 
King  removed  to  Lapeer,  in  1876.  Prom  Uiat 
time  until  Augua^  1887,  he  wmtinned  In  the 
aame  service,  pof onnlng  the  same  dntleo; 
and  also  ooOectlng  rents  and  looking  after 
Uke  rented  property,  consisting  oi  stores  and 
dw^ling  houaea,  belonging  to  Mr.  King.  The 
record  shows  that  during  all  tile  time  claim- 
ant was  in  Mr.  King's  empU^Tnent;  fnnn 
1866  to  1887,  he  worked  fnAn  v^  early 
in  tlie  morning  to  voy  late  at  night;  during 
every  day  of  the  weA;  that  he  was  very  at- 
toitlve  to  the  business,  economical  in  his 
haUti,  and  that  for  many  years  he  was  only 
absoit  from  hla  labors  tor  a  duot  time  upcA 
one  oocaalon,  vrtien  he  aoocKnpanled  Mr.  King 
<m  a  trip  east;  he  was  tfaeraifore  in  the  con- 
stant and  flUthful  sorvlce  ta  Mr.  King  fw  a 
period  of  about  80  years,  exclusive  of  the 
time  he  was  In  business  fdr  falmsdf ;  and  that 
his  servloe  finally  aided  In  August,  1887.  as 
stated.  The  record  shows  Oat  In  October, 
1881,  Kbig  went  to  the  bsnUnx  ofDce  of 
MeLdlan  *  Anderson,  and  said  to  Mr.  Mo- 
Lellan:  ''Andrew,  I  would  like  to  have  yon 
flU  out  a  note  for  «14,00a  I  want  to  give  tt 
to  George  Nye."  Mr.  McLeUan  tssOfleB  that 
he  theret^^  filled  out  the  note  as  reqoested, 
and  handed  It  to  Mr.^Kinft  who  said  it  was 
all  rlgh^  and  started  away  wltti  it  TUanote 
must  have  been  delivered  to  the  claimant 
shortly  afterwards,  for  Bessie  King,  a 
dan^ter  of  the  intestate,  testifies  that,  about 
a  month  after  the  note  was  made  out,  Mr. 
Nye  broufl^t  it  to  her  for  sate-fce^fnA  as 
he  waa  accustomed  to  do  with  Us  other  val* 
uable  papers;  that  she  had  retained  its  pos- 
session until  her  father's  death,  in  Jane^  1889^ 
vrltJi  the  onieptlffli  of  a  few  day%  when  dw 
left  It  with  her  father  under  the  following 
clnnunstanoes,  as  die  relates  them:  "At  the 
time  I  was  living  at  the  stock  yard%  and  I 
thought  I  would  make  my  fattier  a  vidt  at 
King's  Mills,  because  I  waa  aoonstomed  to 
go  up  tilers  about  onoe  a  year  fn-  a  few 
days  or  a  week,  and  I  ipoke  to  Qeorge  about 
taking  the  note  up  with  me.  I  took  the  note 
to  father,  and  with  the  other  papns  ttiat 
George  had  given  me,  and  told  him  that 
Qeoi^  wanted  a  new  note  made  oat;  that  the 
old  note  would  be  outlawed  in  a  few  days, 
and  he  wanted  a  new  note  made  out.  George 
had  made  oat  an  oooeunt  on  tola  not^  of 
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(14,000;  be  lud  reckoned  flie  Interest  on  It 
for  fltzyean;  and  tliai  he  had  made  oat  a  new 
note  for  the  full  amount,  which  waa  aboot 
921,000.  I  helleTe.  and  he  save  the  flUfee 
papers  to  me,  and  wanted  me  to  have  tether 
rign  the  new  note,  and  keep  the  old  note. 
*  *  *  QaesUoL  Detail  the  drcamstanoes 
of  leaving  the  note  with  your  father  at  the 
Mllla,— what  took  place  with  reference  to 
Ihe  note?  Answer.  I  wmt  Into  the  rocon 
whwe  father  was  sltttog,  and  1  gave  him  the 
three  papers,  and  told  him  George  wanted 
the  new  note^  and  he  took  the  papers  and  he 
looked  at  ttie  amonnt  of  the  new  note,  and 
he  seemed  sniprlaed  at  the  amount  I  do 
not  remunber  exactly  what  he  said,  bat  be 
seemed  Teiy  mnch  surprised  at  the  amount, 
but  he  said  he  would  l»ep  It,  and  he  would 
bring  them  down  with  him  when  he  came 
down  In  a  few  days,  snd  be  did  not  tell  me 
whether  he  would  dgn  the  new  note  or  not 
At  that  time  that  was  all  that  passed  be- 
tween my  fiLther  and  I  In  regard  to  It  Q. 
Did  he  state  anything  about  ttie  taiterastT  A. 
He  gave  the  reason  why  he  wa£ted  to  keep 
the  papers.  Q.  What  did  he  say  as  a  reastm? 
A.  That  he  would  examine  the  p^era  Q. 
The  three  papers?  A.  Tea,  sir;  and  then  be- 
fore I  came  to  Detroit  I  asked  him  tor  the 
new  note,  and  he  said  he  would  bring  It 
down  wlttL  htan  wboi  be  osme  in  a  day  or 
two.  Q.  This  new  note  George  had  written 
and  sent  up  there?  A.  Tes,  dr.  Q.  And 
yon  came  away  and  left  the  papers  In  his  pos- 
session? A.  Tea,  dr;  I  did.  Q.  When  did 
you  sgatai  see  this  note?  A.  Well,  a  few 
days  afterwards  father  came  down,  and  the 
next  day,  I  think  it  was,  he  brought  me  that 
note  with  the  wiMng  on  flie  back,  and  he 
said,  as  he  handed  it  to  me,  he  said:  There, 
that  win  make  It  an  right  with  Oeorge.'  Be 
did  not  say  anything  about  the  new  note. 
TbMA  was  all  he  said:  *  *  *  Q.  Upon 
what  day  of  the  month  was  that?  A.  Well. 
I  oould  not  say.  I  know  It  wa»  rery  near 
the  21st  because  I  had  ttie  tiiou^t  hi  my 
mind  If  It  had  been  the  22d  It  would  have 
beoi  outlawed;  there  Trould  have  been  one 
di^,  I  had  ttaon^t  in  my  mind.  It  may  hare 
been  the  20tb,  or  It  may  hare  been  the  21st 
Q.  What  did  you  tiien  do  wUlLtlie  note?  A.  I 
put  it  away  In  this  box  that  I  had  always 
kept  it  taL  Q.  Did  you  Infbrm  your  brothw 
of  tiie  fact  it  had  been  returned  to  your 
poaaesdoa?  A.  Tes,  sir;  I  told  blm  fadier 
had." 

Under  the  Issue  framed,  the  dalmant  In* 
slBted  upon  the  trial  that  tlie  note  was  based 
ni>on  a  sufficient  consideration;  that  It  waa 
glren  to  him  by  his  step-father,  Mr.  King,  In 
payment  for  ralnable  and  long-otmtbined  serv- 
ices rendered  by  him;  that  Mr.  King  had 
placed  his  own  value  upon  those  ser^cea. 
and  placed  It  at  $14,000;  that  the  Indorse- 
ment "The  witbhi  note  diall  not  be  out* 
lawed,"  wrlttm  nptm  the  back  of  the  note 
by  Mr.  King,  undef  the  circumstances  re- 
lated, was  la  ^ect  a  new  promise,  which  pre- 


raited  it  from  being  bured  by  the  statnto  of 
Umltatlons,  and  that  It  was  a  valid,  sobslst^ 
lug  claim,  mftuceable  against  the  estate  of 
the  intestate.  On  the  other  hand,  the  con- 
testant Indsted  that  th^re  was  no  adequate 
ocmslctotatim  for  the  note,  and,  if  there 
were,  that  It  was  outlawed,  notwithstanding 
the  indorsement  referred  to.  Proof  was  also 
Introduced  to  Aow  that  Mr.  King  waa  side 
on  the  day  the  note  bean  date,  and  unable 
to  be  at  the  haufctny  office  where  the  wit- 
nesses swear  it  was  signed;  but  this  ques- 
tion  was  settled  by  the  verdict  of  the  Jury 
In  favor  of  the  dalmant  In  relathm  to 
the  (dalm  for  services  after  the  note  was 
given,  the  claimant  withdrew  the  claim  for 
services  from  October  21,  18S1,  to  June  19, 
1883,  which  period  was  over  six  years  before 
the  deatti  of  Mr.  Qng,  and  elatmed  tlut  un- 
der  the  proof  he  was  entitled  to  $100  per 
month  for  his  servloes  after  that  date,  so 
long  as  those  services  continued,  and  thnt 
with  the  exoeptlon  of  certain  credits,  for 
which  he  gave  an  aooount  the  balauee  of 
the  claim  was  unpaid.  On  the  other  hand, 
the  oontestant  Insisted  that  there  was  an 
agreement  between  the  claimant  and  the  in- 
testate that  his  services  woce  to  be  at  $50 
per  month,  which  view  the  Jury  seem  to 
have  taken  aa  the  correct  one.  He  also  In- 
sisted thai  Inasmutih  as  the  dalmant  had  the 
hnnrtung  of  a  good  dool  of  Mf.  King's  money, 
he  had  a  rl^t  to  pay  himself  out  of  It  and 
that  It  was  a  fair  presumption  he  had  done 
so.  Testlntimy  was  also  given  tending  to 
diow  that  at  flmes  both  tlie  lidestate  and 
the  claimant  were  without  moch  ready 
money,  and  that  their  debta  were  not  always 
paid  at  maturity;  that  the  cialmant  was  not 
always  dedrous  of  paying  his  debts  promptly; 
and  that  smne  time  In  the  year  1884  he  bad 
transferred  some  of  his  land  to  his  brother 
without  ooodderattoi,  la  order  to  deUiy  or 
defraud  his  creditors. 

The  case  seems  to  have  been  tried  with  a 
great  deal  of  spirit  and  ability  apon  loth 
rides,  and  everyth'ng  wbloh  counsel  thought 
would  tend  to  give  the  Jury  a  foil  insight  into 
the  character,  habits,  r.lat.ou8hlp^  motives, 
and  condition  of  the  parties,  or  whldi  won!d 
fairly  tend  either  to  sustan  or  defeat  the 
claim,  the  cdrcult  judge  admitted  tes  Inumy 
to  be  gtrai  In  r^tlen  to.  Olut  this  Is  as  Is 
apparent  when  it  is  seen  that  the  attontinn 
of  this  court  la  mly  culled  to  eertabi  obje^ 
Hons,  whidi  are  the  bal^s  of  the  1st  2d.  and 
8d  aaste:nmenta  error  in  rdatlon  to  the  ad- 
mlsdon  of  testimony,  and  which  mae^  made 
by  the  oontestant  In  reference  to  the  oonp?- 
tenoy  of  ttie  witne«  B.  W.  Votebt  to  testify 
in  rdatton  to  the  value  of  some  of  da'mant'a 
services.  This  objection  was  over  uled  by 
the  circuit  Judge,  and  we  think  his  ruling  on 
tiiat  point  was  correct  It  certainly  wa<<  not 
prejudidftl,  as  the  verdict  of  the  Jury  shows 
dearly  that  the  value  put  npim  the  aerrloeci 
by  him  was  not  adopted  by  them.  It  would 
be  ImposdUe,  and  It  Is  oerte]|ily  quUe  muuMi- 
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essary,  to  detail  all  the  facts  contained  In  the 
recortl,  and  which  are  referred  to  and  oom- 
menteU  on  throngh  *J83  pages  of  the  printed 
briefe,  to  which  the  attention  of  this  court 
has  be^n  challenged  by  the  counsel  for  the 
respective  parties  to  this  contest.  So  many 
of  the  facts  have  been  stated,  however,  a4 
are  nece^ary  to  be  considered  In  arriving  at 
a  decision.  The  remaining  objections  relate 
to  the  charge  to  the  Jnry.  The  9th.  10th.  11th, 
12th.  13tli.  and  14th  assignments  of  error  all 
reLite  to  the  cliarge  of  the  court  In  reference 
to  tlie  consideration  for  the  note.  Upon  this 
point  the  court  cliarged  sabstantinlly  that  the 
claimant  was  not  entitled  to  recover  npoa 
the  note  unless  It  was  based  upon  a  valnable 
oonsideratton,  such  as  services,  money,  or  the 
lilce;  that  the  note  lTnpoi*ts  upon  Its  fac>  that 
It  WHS  given  for  a  valuable  oonaldemtlon.  yet 
If  all  tbe  evidence  In  the  case  falls  to  satisfy 
the  Jnry,  by  a  preponderance  of  proof,  that 
value  was  in  fact  received  for  the  note,  no 
recovery  can  be  had  upon  it;  that  the  suffi- 
ciency of  consideration  could  not  be  Inquired 
into;  that  it  is  sufficient  if  there  be  a  con- 
rideration ;  and  fbaX  when  parties  have 
fixed  thdr  own  price  upon  servlcai.  and 
have  pnt  that  price  into  a  note,  it  is  im- 
material whether  the  price  fixed  is  lai^ 
or  small;  that,  if  Mr.  King  chose  to  al- 
low that  price  for  the  work,  neither  his  h?ln 
nor  courts  or  Jniiea  could  set  it  rslde.  There 
is  mocfa  more  on  that  point  of  the  same 
character  embodied  tn  the  charge,  but  ail  of 
the  same  general  tenor.  We  se?  no  error  in 
tliia  part  of  the  charge.  There  is  no  proof  of 
fraud,  nor  of  a  total  lack  of  comld  ra  tcHi, 
nor  of  any  facts  which  would  warrant  the  ju- 
ry in  saying  that  it  was  a  mere  gift,  by  Mr. 
King,  of  an  executory  promise  to  pay.  Mr. 
King  had  a  right  to  place  his  own  valu"  upon 
the  services  of  the  claimant,  and,  having  t  one 
BO  npon  some  consideration,  the  mere  inade- 
quacy of  that  consideratioD  could  not  bs  use:I 
In  this  proceeding  to  defeat  the  note,  even 
though  there  were  proof  of  suoh  inadequary, 
which  is  not  at  all  clear. 

The  eighth  Bssignmpnt  of  error  relates  to 
the  substitution  of  the  words  '  Does  th?  evi- 
dence tend,"  for  "There  is  evidence  tending 
to,"  foimd  at  the  beginning  of  contestant's 
thirteenth  request  to  chnrg'.  given  by 
the  court  it  reads  as  follows:  "Does  the  evi- 
dence tend  to  Khow  that  the  claimant.  In  the 
latter  part  of  the  year  1884,  made  a  transfer 
of  the  real  estate  owned  by  him  to  his  brother 
Theodore  W.  Nye.  with  the  intent  to  defraud 
his  creditors,  and  that  such  transfer  was 
wholly  without  cfMudderaticu?  if  tte  jury 
find  that  tact  so  to  be,  mob  conduct  on  the 
part  ot  the  claimant  would  necessarily  imply 
a  lack  «f  honesty  and  integrity  on  his  pirt. 
and  the  jury  would  be  Justiifled  from  that 
factalcmeln  regarding  the  claim  made  by  him 
wlUi  mvlcdon."  Again,  the  jnc^ce  charged 
the  Sarj:  **IS  you  find  from  the  evidence  that 
the  claimant  bat  been  guilty  of  trans- cttrais 
Involving  moral  ton^tude  and  dishonesty  on 


his  part,  yon  are  JnsttAed  In  discredltli^  any 
claim  made  by  him  that  on  its  face  appears 
to  be  out  of  the  ordinary  and  usual  course  of 
business  methods."  Had  the  verdict  been 
against  the  claimant  he  would,  as  we  conceive 
it,  have  had  much  better  reason  for  complain- 
ing of  this  part  of  the  charge  than  has  the 
contestant  It  having  been  g'.Yea,  however, 
at  the  request  of  the  contestant,  though  sU^t^ 
ly  altered  in  phraseology,  he  owtaluly  haa 
nothing  to  complain  of. 

The  court  declined  to  give  contestant's  fifth 
request  to  charge,  which  was,  In  effect,  that 
**there  Is  evidence  tending  to  show  that  the 
claimant's  claim  was  folly  paid,  and.  if  the 
jury  so  find  the  fact  to  be.  the  claimant  is  not 
^titled  to  recover;"  and  In  tills  connectloa 
the  court  charged:  "Before  the  jury  can  al- 
low any  set-oS  against  the  claim  provmi  In 
[  this  cause,. the  estate  must  show  by  comp^ 
tent  testimony  that  Nye  at  the  time  of  Har- 
vey King's  deaOi  was  indebted  to  Kiog,  and 
merely  showing  that  Nye  receive  !  moneys  In 
the  course  of  King's  buaiueBs.  wtilcb  the  rec- 
ords of  ttie  business,  under  the  manner  of  the 
dealings  shown  by  the  testimony,  may  not 
disclose  as  having  beoa  paid  out  by  Nye.  does 
not  establi^  any  Indebtedness  from  Nye  to 
King.  The  checks  ottered  tai  evidence  can- 
not be  allowed  as  a  se1/K>fl  in  this  case,  as  it 
has  not  been  shown  that  they  were  reo'h  el 
as  paym^itB.  or  not  properly  aooonntecl  for  to 
King."  And  this  Is  claimed  as  erro'.*  imder 
the  seventh  and  sixteenth  assignments  of  er- 
I  ror.  We  do  not  think  this  was  error,  and  If 
it  were,  It  was  not  prejudicial,  for  afterwards 
the  circuit  Judge,  at  the  request  of  the  con- 
testant, diarged  the  jury  as  follows:  "The 
general  presumption  of  law  is  that  when  a 
person  Is  proved  to  have  received  money  for. 
the  use  and  benefit  of  another,  in  the  absence 
!  of  showing  to  the  contraiT,  he  has  not  ac- 
j  counted  for  them,  and  it  devolves  upon  him 
to  show  that  he  has  done  so.  In  the  case  of 
the  master  nnd  the  servant  where  the  eerv- 
!  ant  Is  working  and  receiving  the  monev  under 
I  the  Immediate  care  of  his  employer,  this  prfr 
;  sumption  would  be  but  slight.  If  it  obtained 
at  all;  but  where  the  servant  resldea,  receives, 
and  collects  the  moneys  of  his  employer  at  a 
considerable  distance,  and  not  1mm  dlately 
under  the  superintendence  and  gtildnnce  of 
his  employer,  the  presumption  would  be  much 
I  stronger,  if  not  Indeed,  as  strong,  as  if  h  •  i-e- 
latlon  of  master  and  servant  had  not  •  xisted 
between  the  two.  But  where  the  servant  la 
claimed  to  have  been  the  creditor  of  h\'i  em- 
ployer during  the  time  tbaX  the  moneys  wwe 
collected  and  received  by  him,  this  fbot  Is  suf- 
ficient to  eetabUsh  the  preaomptlon  ttiat  be 
applied  the  moneys  received  by  him  to  the 
payment  of  his  claims,  in  the  absence  of  any 
showing  to  the  conti  toy.  If.  iherefbre,  yo  i 
should  find  that  the  claimant,  being  the  cred- 
itor of  Mr.  King,  as  claimed  him,  received 
sums  of  money  for  ihe  use  and  benefit  of  Mr. 
King  BOfficIent  to  pay  and  satisfy  his  claim 
over  and  above  the  moneys  he  Is  shown  to 
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hare  paid  to  or  for  Uie  acoount  of  Hr.  Ki~*g 
during  his  Ufetline,  the  presaniptiin  ma=it  be 
tliat  he  apidlpd  stUh  moneys  to  the  poj  meat 
and  •fatlsfocdon  of  hla  elaim,  and  your  renlict 
most  be  for  the  estate^  If  Nye  wais  tb?  cred- 
itor of  Mr.  King,  88  claimed  by  him,  during 
tbs  time  he  la  shown  to  have  reoelved  mo  eys 
fur  the  use  and  benefit  of  Mr.  Kl  g,  he  hid 
a  perfeoland  absolute  il^%l^;ally  r.nd  mor:^- 
ly,  to  appropriate  such  mont-ya  to  his  own 
use  up  to  an  amount  suffldoit  to  satls^  and 
extinguish  the  indebtedness  due  from  Mr. 
King  to  him.  and  his  action  In  so  dt^i^  could 
not  hare  been  qui^stloned  dvUly  or  oil  Inal- 
ly."  Hie  diacBe  In  that  particular  was.  mu6h 
man  liberal  than  the  cfmtestant  bad  a  ri^t 
to,  for  the  presumption  of  the.  law  Is  in  favor 
of  h<mest  rather  than  dishonest  motives;  and, 
If  it  la  daimed  that  an  employe  has  mlsappro- 
pilated  money  with  which  he  baa  beei  In- 
tmated,  such  mlsapproprUi tlon  must  be  shown 
before  a  claim  can  be  eatafelldied  against  him 
on  aooount  of  it 

The  fttnrth  asslgnnient  of  error  la  based 
upon  the  request  for  the  circuit  judge  to 
charge  tiiat  the  claimant  was  not  «ititled  to 
recover  upon  the  note.  Preeumably  this  re- 
quest was  tbunded  on  Oie  daim  that  the 
doFsement  of  October  20,  1887,  that  '*the 
within  note  shall  not  be  outlawed,"  written 
by  the  tntestate  on  the  back  of  the  note,  and 
signed  by  him,  was  of  no  avail  to  oontlnus 
or  renew  the  pnnulse  to  pay,  and  to  be  of 
flffleot  as  against  the  statute  ot  HmitatlonB. 
We  do  not  agree  wiOi  this  contention.  It  Is 
plain  that  ttie  Intention  of  Mr.  King  was 
that  the  words  employed  by  htan  rtioold  be 
oonddered  as  a  written  renewal  of  the  prom- 
ise cmtalned  in  Uie  note,  and  that  ttke  eflfect 
of  the  indorsement  was  to  renew  the  promise 
at  that  date.  To  put  any  other  construction 
upon  it  would  be  to  Impeach  the  fairly  ex- 
pressed worda  of  an  h(ni(»able  man,  and  to 
brand  tiie  statement,  "lliere,  that  will  make 
it  an  li^t  with  Oeoige."  whidi  he  made  to 
his  daughter  wlien  he  handed  the  note  back 
with  the  indorsement  written  upon  It,  as  a 
conningly  devised  fialsdiood,  coolly  and  de- 
liberately planned  fbr  13ie  purpose  of 
lulling  the  claimant  Into  a  fancied  securi- 
ty, until  by  the  dday  of  a  single  day 
his  right  would  be  lost  and  his  claim 
forever  barred.  The  conduct  of  Mr.  King 
upon  that  oocastoo  was  open,  fair,  and 
honest  beyond  orltidam.  He  did  not  see 
fit  to  give  a  new  note  for  the  amount, 
witb  accumulated  interest  added,  but  It  is 
plain  tibat  be  did  wish  that  his  original  prom- 
ise sboukl  not  outlaw;  and  it  would  be  mon- 
strous fbr  a.  court  to  put  any  other  than  an 
honest  construction  upon  what  he  did  and 
said,  or  to  say  that  his  heirs  or  personal  rep- 
resentatives Aonld  not  aoc^t  as  tnte  and 
binding  that  which  the  tntestate  not  only  did 
not  dei^,  but  whlcb  be  led  the  claimant  to 
beHeve  was  a  liability  against  blm  which  he 
fully  recognized  and  reasserted.  Without 
citing  the  long  list  of  authorities  pro  and  con 


upon  this  Questltm,  to  wlibdk  oar  attottlon 
has  been  called  by  the  briefs,  if  there  were 
any  doubt  upon  the  question,  we  would,  as 
we  do,  consider  It  ruled  1^  tike  principle  as- 
serted in  the  case  of  Gninc  v.  Abel,  67  Mich. 
212,  34  N.  W.  Rep.  668,  In  which  a  similar 
indorsement  was  held  to  be  a  suffldent  ac- 
knowledgment to  take  the  case  out  of  the 
statute. 

The  sole  remaining  question  Is  one  which 
relates  to  the  time  at  which  interest  began 
to  run  upon  the  note.  The  claimant  iuaists 
that  It  bore  interest  from  its  date,  and  the 
circuit  Judge  so  charged  the  jury.  The  con- 
testant insists  just  as  strenomuly  fliat  it  did 
not,  and  also  insists  that  interest  did  not  be- 
gin to  aoome  upon  it  untn  it  was  presaited 
to  the  ootmnissIimerB  for  allowance;  and  .this 
question  is  raised  by  the  Sth,  6th,  and  IGtli 
asslputtents  of  oxor.  The  note  In  question 
Is  pajiable  on  demand  after  date,  with  Inter- 
est at  the  rate  of  7  per  cent  after  matori^. 
By  Ite  terms,  thereftw^  Interest  begins  to 
run  at  tl»  matorlty  of  the  note,  or,  in  other 
words,  as  soon  as  it  Is  dne^  for  that  is  the 
meaning  of  the  term  as  employed  in  refw> 
enoe  to  promissory  notes  and  other  oommer- 
dal  paper.  If  it  has  not  already  been  set^ 
tied  in  this  state,  the.qnestlon  should  be  set* 
tied  now,  whether  a  note  payable  upon  de- 
mand is  due  as  BOMt  as  it  is  cdgned  and  de- 
livered, or  whether  it  does  not  mature  until 
after  payment  upon  it  has  beoi  denumded. 
It  is  of  great  Importance,  not  only  to  the 
profession,  but  also  to  tiie  groat  body  of 
business  men  tiiroughout  the  stat^  who  are 
dally  engaged  In  giving,  receiving,  and  deal- 
ing in  ttiat  class  of  pap«r.  As  was  s^  by 
Chief  Justioe  Parker  hi  Fi^  v.  Nlckexson, 
IS  Mass.  130:  "It  is  remarkable  that  the  law 
relating  to  so  fttmHiar  a  species  of  written 
contract  as  a  promissory  note  of  hand,  pay- 
able on  demand,  should  at  ttds  late  period 
bedoubtfuL  •  *  •  Oidnicms  of  respectable 
lawyers  and  othen  among'  us  dlfTer  widely 
respecting  the  idiaracter  and  legal  qualities 
of  this  contract  *  *  *  In  this  state  of  un- 
certainty it  is  highly  necessary  that  the  rule 
of  law  should  be  made  known,  fbr  contracts 
of  this  kind  are  In  dally  use  in  all  parts  of 
the  state,  and  the  ri^ts  and  duties  of  the 
parties  who  may  h<dd  or  be  liable  upon  Haem 
ought  to  be  precisely  ascertained,  If  posritfle. 
The  nature  of  the  contract  must  be  Inquired 
into  for  tide  purpose.  •  •  •  Between  the 
promisor  and  promisee  tliere  Is  no  dlfllculty, 
•  •  *  As  It  respects  the  promisor  hlvisclf. 
he  Is  answerable  immediately  to  the  prcnnlsee 
or  indorsee,  and  be  may  be  sued  the  Instant 
be  has  given  his  rignature,  evoi  wlUiout  a 
previous  demand."  In  HItohtngs  v.  Edmanda, 
132  Mass.  838,  it  was  b^  that  a  note  payar 
ble  "on  demand  after  date"  was  payable  in- 
stantly. Thia  doctrine  was  approved  and 
adopted  hi  Fenno  v.  Oay.  146  Mass.  118,  10 
N.  E.  Rep.  87.  In  the  case  of  Wheeler  t. 
Warner.  47  N.  T.  619,  Hr.  Justice  Petikham, 
In  dlseusstng  the  question  of  when  a  demand 
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note  bectmiM  aae.  aajn:  'There  la  no  di- 
vided (qdnion  hen  or  In  mngifiTwi  that  upon 
SDch  a  note^  ^th  or  without  Interest,  an  ao> 
tfan  may  be  wmintMinfii^  agshiBt  the  maker 
wllhont  any  demand  because  It  la  due.  No 
demand  onn  be  aned  before  due.  No  action 
will  lie  upcm  KDj  dalm  of  any  descrtptitHi 
ailabv  npon  omtract  befi»e  It  Is  due.  To 
aaj  that  the  salt  Is  the  demajid  Is  to  repeat 
an  «T»¥Tip«Ti<fiy  phnae^  aa  thus  used,  wjiloh 
no  number  of  repetitioDS  can  make  s^udble. 
A  demand  note  Is  due  forthwith,  and  hence 
may  be  aned  without  donand.**  In  support 
of  bis  ofdnlon  he  cites  Etowland  t.  Edmimds, 
34  N.  T.  307;  Herrlck  v.  WoolTerton,  41  N- 
081;  Ang.  Um.  8&;  Darb.  &  B.  lim.  20,  and 
cases  dted.  In  McMullen  t.  RaOferty,  89  N. 
T.  406,  the  court  say:  "The  word  'demand' 
Is  not  treated  aa  a  part  of  the  oontrajot,  but 
la  used  to  show  that  the  debt  Is  due."  If  a 
note  or  bill  Is  payable  on  demand,  It  Is  al- 
ways raature,  and  may  at  any  time  be  de- 
manded. As  between  the  maker  and  the 
holder,  so  far  as  TnnintiiiniTig  an  action  on 
the  note  is  concerned,  no  other  demand  than 
serving  the  writ  is  necessary,  nor  need  any 
demand  be  averred  in  the  declaratloD,  or,  if 
it  be  averred,  need  It  be  proved.  1  Para 
Notes  &  B.  374.  Bills  and  notea  payable  on 
demand  are  due  ImmetUately,  without  giaoe, 
nnleaa  the  rule  is  changed  by  statute.  A  de- 
mand note  is  payable  Instantly,  and  upon 
such  notes  interest  accrues,  and  the  statute 
of  llmitatioDB  runs  from  date.  2  Amer.  & 
Eng.  Enc.  Law,  327,  396,  and  cases  cited. 

We  think,  also,  tiiat  thla  rule  has  already 
been  adopted  as  settled  law  In  this  state  by 
the  doctrine  asserted  In  the  well-considered 
case  of  Palmer  v.  Palmer,  36  Mich.  4S7.  The 
action  In  that  case  was  npon  a  note  payable 
30  days  after  demand.  No  demand  was 
made  until  8  years  and  7  months  after  its 
date;  and,  the  statute  of  limitations  being 
pleaded,  the  question  to  be  decided  was 
whether  the  statute  began  to  run  at  the  end 
lUT  the  30  days  mentioned  In  the  note,  or 
whether  it  only  ran  from  the  date  of  the  de- 
mand. If  the  latter,  then  the  suit  was  In 
time,  as  a  demand  had  been  made  within  the 
prescribed  period  before  the  suit  was 
brought.  It  .was  held  that  the  action  was 
barred;  and  Mr.  Justice  Campbell,  in  deliver- 
ing the  oplidon  of  the  court,  says:  "It  Is  now 
mell  settled  that  a  note  payable  on  demand 
Is  payable  at  once  and  witiiout  demand,  so 
that  the  atatnte  runs  from  Its  delivery;  and 
this  rule  has  been  applied  when,  from  the 
form  of  the  contract.  It  la  manifest  that  Im- 
mediate payment  was  not  expected." 

The  claim  that  It  was  not  necessary  to  as- 
sert this  rule,  or  that  a  decision  of  that  case 
could  have  been  properly  made  without  as- 
serting it,  or  something  equivalent  to  It,  is 
not  well  founded.  It  was  the  real  reason 
given  for  the  conclusion  arrived  at,  and  nu- 
merous  authorities  were  dted  in  support  of 
Its  soundness.  The  claim  that  other  lan- 
guage  was  used  In  that  opinion,  from  which 


It  might  be  inferred  that  the  case  could  have 
been  decided  without  the  aiipllcation  of  the 
rule,  is  not  well  taken,  as  it  Is  apparwt  that 
the  conduston  was  based  upon  the  fact  that 
a  note  payable  upon  demand  is  due  as  soon  as 
signed  and  delivered,  and  that  whatever  else 
was  said  was  by  way  of  argument  against 
the  Impn^riety  and  Injustice  of  permitting 
the  bolder  of  audi  a  note  to  determine  for 
himself  when  it  should  be  considered  due. 
Had  the  rule  stated  always  been  adhered  to, 
and  If  no  attempt  had  been  made  by  cotu-ts 
to  meet  the  exigendes  of  a  particular  case, 
by  Intimating  that  a  note  payable  on  demand 
can  be  due  for  one  purpose,  but  not  for  an- 
other, much  confusion  might  have  been 
avoided,  and  the  "unmeaning  phrases  upon 
that  subject,  which  no  ntmiber  of  repetitions 
can  make  sensible,"  complained  of  by  Mr. 
Justice  Peckham  In  Wheeler  v.  Warner, 
supra,  would  not  now  confront  both  the 
bench  and  bar  with  their  uncertainties. 
While  there  are  cases  which  have  appeared 
to  hold  otherwise,  yet  the  great  weight  of 
authority  Is  in  favor  of  the  rule  enun^ted, 
and.  It  having  been  recognized  as  the  correct 
one  In  Palmer  v.  Palmer,  aa  quoted,  we  think 
that  case  decisive  of  the  question  h^e.  Ap- 
plying that  rule  to  this  case.  It  is  dear  that 
Interest  must  be  allowed  ui>on  the  amount 
of  the  note  from  Its  date.  While  the  note 
bears  date  October  21,  18S1,  yet  the  promise 
to  pay  contained  In  It  ezpli'ed  In  six  years 
from  that  date,  and  the  note  Is  only  saved 
fi-om  the  bar  of  the  statute  by  reason  of  the 
Indorsement  made  upon  It  on  October  20, 
1887.  Mr.  King  had  declined  to  sign  a  new 
note  for  the  prlndpal  and  accumulated  In- 
terest added,  but  was  willing  to  and  did  sign 
the  agreement  reading,  "The  within  note 
shall  not  be  outlawed."  The  effect  of  this 
indorsement,  under  the  drcumstances  at- 
teuding  the  transaction  as  shown  by  the 
testimony,  was  to  renew  the  promise  con- 
tained in  Uie  note  to  pay  (14,000  on  demand, 
with  Interest  from  the  date  of  the  Indorse- 
ment In  other  words.  It  must  be  consid- 
ered as  a  new  promise,  made  at  that  date, 
to  pay  tlie  amount  of  the  prlndpal,  with 
interest  thereafter,  but  not  a  promise  to  pay 
Interest  already  accumulated,  for  thM  was 
not  the  Intention  of  &lr.  King  In  making  the 
Indorsement;  and.  we  do  not  think  It  should 
be  given  an  effect  contrary  to  his  Intention, 
when  the  endorsement  itself  does  not  require 
that  this  construction  shall  be  put  upon  it 
Interest  should  therefore  be  allowed  on  the 
note  at  7  per  cent  from  the  date  of  the  new 
promise  made  on  October  20,  1887,  and 
which  for  the  purposes  of  this  case  must  be 
held  to  be  the  date  of  the  note.  For  tUa 
reason  the  court  was  In  error  In  permitting 
Interest  to  be  given  n^on  the  note  from 
October  21,  1881,  as  it  should  have  been  al- 
lowed only  from  the  time  of  the  new  promise. 
As  the  error  can  be  remedied  by  a  mere 
computation.  It  Is  not  nece»>ary  to  send  the 
case  bat^  for  a  new  trlaL  Under  tba  view 
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we  haTC  tak«ti,  tbe  tadgTDcnt  should  have 
been  for  (5»e  amount  aUowed  by  ttte  Jury, 
less  $5,880  of  hiterest  allowed  for  six  y«nrs 
on  (14,000  at  7  per  cent,  irUch  woold  leare 
the  sum  of  919,^3.78  as  the  amotmt  which 
should  have  been  allowed  by  tbe  Jury  at  the 
thne  of  th^r  rercHct.  on  July  8, 1891.  Adding 
Interest  from  tbat  date  to  tbe  present  time 
would  make  tbe  amotmt  921,454.94,  and  a 
Judgment  for  t*mt  sum  wOl  be  entered  here 
for  the  claimant  For  the  error  shown,  the 
contestant  will  reoorer  the  costs  of  tUs 
court 

GRANT,  J.,  concurred  with  DURANO,  J. 

MONTGOMERY,  J.  I  concur  In  the  result 
reached  by  Mr.  Justice  DUKAND  In  his 
opinion,  but  I  place  my  concurrence  on  the 
ground  that  interest  did  not  begin  to  run  on 
the  note  until  demand  was  made.  2  Daniel, 
Neg.  Inst  S  14Q7;  Hunter  v.  Wood.  54  Ala. 
71;  Breyfogle  t.  Beckley,  16  Serg.  &  R.  264; 
Wallace  t.  Wallace,  8  m.  App.  68;  Nelson  t. 
Cartmel's  Adm'r,  6  Dana,  8;  Kanson  v.  Biggs, 
1  McCord,  231;  ScotU  t.  ScovU,  45  Barb. 
517;  Grim  v.  Starkweather,  88  N.  Y. 
839.  In  ttils  case  demand  must  be  treated 
as  having  been  *nade  at  the  date  when  the 
Indorsement  was  made  upon  the  note  by  Mr. 
King  In  his  lifetime.  The  cases  cited  by  Mr. 
Justice  DURAND  are  mainly  cases  where  the 
question  arose  as  to  whether  the  note  In- 
volved was  barred  by  the  statute  of  limita- 
tions, and  ft  was  held  that  the  note  became 
due  for  the  purpose  of  setting  the  statute 
of  llmitatious  running  at  once.  The  baste  of 
this  holding  apparently  Is  that  it  rests  with 
the  holder  of  the  note  to  make  the  note  due 
at  once  by  bringing  suit,  the  institution  of 
suit  being  treated  as  a  sufficient  demand. 
It  may  well  l>e  held  tliat  the  cause  of  action 
accrues  to  a  plalntlfF  when  be,  at  the  earliest 
time  when  he  may,  of  his  own  volition.  In- 
stitute proceedings,  as  was  said  In  Palmer  t. 
Palmer,  30  Mich.  487.  It  Is  an  apparent 
anomaly  in  the  law  to  treat  the  institution 
of  suit  as  a  sufficient  demand,  but  the  doc- 
trine has  become  too  firmly  fixed  to  be  now 
questioned.  There  are  .10  cases,  however, 
whidi  I  have  been  able  to  find,  except  such 
as  depend  upon  statute  in  Ohio  end  Arkansas, 
which  hold  that  interest  begins  to  run  upon  a 
demand  note  prior  either  to  an  actual  demand 
before  suit,  or  the  institution  of  suit,  which  la 
treated  as  a  sufficient  demand. 

HcGRATH.  O.  J.,  and  LONG,  J.,  concmred 
with  MONTOOSIEKY.  J. 


WHITNEY      NATIONAL  MASONXO  AGO. 

ASS'N  OF  DBS  MODfES. 
(Bnprew  Conrt  of  Mfameaeta.  Jan.  2%  1898.) 

OoKnucTs— AaasBiiBHT  roB  Abbitratio^— Va< 

LiDiTT— Mutual  Bkxspit  Acciobnt  Imsuungs 

-COSSTKCCTION'  or  Pol-TCV. 

1.  In  a  contract  creatiDg  a  definite  legal  ob- 
HgatioB,  <e.  g.  to  pay  a  certain  Bum  of  money 


upon  a  Bpedfied  conthiirmoy,)  an  arreement  tc 
the  effect  that  tbe  rights  end  oblications  of  tbe 
parties  riuUl  be  deternmed  by  arbttration,  and 
that  DO  action  sbatl  be  maintained  on  the  con- 
tract, is  not  legally  elTectnal  to  bar  sndi  an  ao- 

tl<Hl. 

2.  Such  a  «laoss  1m  a  coatraet  of  lasnraaea 

oonstroed. 
(SyHabui  by  the  ConrU 

Appeal  from  district  cocrt,  HenncplB  ooun- 
tf;  0nnt7,  Judge. 

Action  by  Edwin  C.  WUtmey  agalnsc  the 
National  Mamie  AneMeat  Assoetotkm  of  Dec 
Moines,  Iowa,  on  a  oertffloate  iasusd  by  de- 
fendant From  a  judgment  of  diamlasal, 
plaJBtaC  aroeala  Bevnoed. 

Jackson  ft  Atwnter,  for  appellant.  Ctark 
Vamum  and  F.  A.  QUman,  for  respondent. 

DICKINSON,  J.  nils  is  an  appeal  from  a 
Judgment  dismissing  tbe  action.  This  dispo- 
sition of  the  cause  was  directed  by  the  court 
on  tbe  pleadings,  when  the  case  came  on  for 
trial,  upon  the  ground  that  the  action  was 
prematurely  Instituted.  It  appears  that  tbe 
defendant  Is  a  corporation  or  association  or- 
ganized under  the  laws  of  the  state  of  Iowa, 
and  engaged  tn  Insuring  Its  meniboi's  ag;tlmt 
accidents,  the  Indemnity  payable  being  real- 
ized by  the  association  by  assessment  on  Its 
members.  The  plaintiff  became  a  member 
of  the  association,  and,  having  suffered  an  In- 
Jury  which  would  entitle  him  to  Indemnity, 
under  the  terms  of  his  contract  of  member- 
riilp,  this  ac^on  Is  prosecuted  to  recover  the 
same.  The  certtflcate  upon  which  the  ncUon 
is  founded  declares  that,  upon  the  considera- 
tion therein  expressed,  the  plaintiff  la  accept- 
ed as  a  member  of  ttie  association,  "subj'.-ct 
to  all  the  conditions  hereinafter  contained, 
and  entitled  to  the  following  beaoritq.  viz. 
twenty-flre  dollars  per  Week,  *  *  •  iis  1l- 
demnlty  for  loss  of  time  resultlnj  from  bo<ll- 
ly  Injury,"  etc.  There  follow^  .1  statcmout 
of  tbe  "agreement  and  conditions  under  which 
this  certificate  is  issued  and  accepted,"  among 
which  is  the  following:  "Disputed  cbilms 
rtiall  be  adjusted  as  follows:  Should  such  a 
dtalm  arise,  It  shall  b?  referred  to  a  committee 
of  three,  all  of  whom  sliall  be  Master  Masons, 
—one  to  be  chosen  by  the  assured  or  his  rep- 
resentative, one  by  the  assodation,  and  tbe 
two  so  chosen  shall  select  tbe  third,  none  of 
whom  shall  be  rela'  Ives  of  the  assured,  or  hnve 
any  pecuniary  Interest  In  tbe  claim.  No  suit 
shall  be  brought  upon  any  disputed  claim  be- 
fore the  same  shall  have  been  arbitrated  by 
such  committee,  and  the  award  of  such  com- 
mittee Aall  be  final  and  conclusive  upon  both 
the  claimant  and  the  association."  The  same 
provision  Is  embodied  in  the  articles  of  incor- 
poration. The  defendant  having  disputed  the 
plaintiff's  claim  for  indemnity,  two  arbitrators 
were  chosen, — one  by  each  of  tbe  respective 
parties;  but,  as  Is  alleged  In  the  complaint, 
tbe  arbitrators  so  chosen  were  unable  to  agree 
upon  a  tWrd,  and  have  utterly  failed  to  arbi- 
trate npon  the  claim.  It  further  appears  from 
tbe  rejfly  that  the  reason  of  tiu  InaUllt?  of 
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dte  two  arbttratora  to  select  a  third  was  fliat 
(me  of  them  insisted  that  the  third  arbitrator 
should  be  a  laTi-yer,  to  which  the  other  arbi- 
trator would  not  conseut. 

The  agreement  with  respect  to 
Is  in  snch  general  terms  that  it  most  be  re- 
Earded  as  Intoided  to  comprehend  the  whole 
matter  of  any  claim  which  may  be  disputed, 
Indodlng  the  law  as  well  as  all  the  facts  of 
the  case.  There  is  notliing  indicating  an  in- 
tention to  confine  the  arbitration  here  provid- 
ed for  to  tlie  determination  of  any  particular 
fact  or  facts.  By  the  terms  of  the  contract, 
the  subject  to  which  this  proTlrfon  is  appUca- 
Ue  Is  not  only  so  broad  as  to  cover  any  con- 
troversy that  may  be  Involved  In  "disputed 
daima,"  but  tiiere  is  no  such  mention  or  des- 
ignation of  any  particular  fact  or  matter  as 
the  sabject  of  arbitration  that  thfa  provision 
can  be  regarded  as  having  only  a  limited  ap- 
plication. It  observed  tliat  the  con- 
tract tixe^  a  certa'n  definite  sum  as  the  amount 
to  be  paid  wi  okly  in  rase  of  dlsaljllity,  and  on- 
ly as  it  further  provides  for  the  arbitration  of 
disputi-d  claims  does  it  qnnlify  that  express 
obligation  to  pay  the  sum  stated,  or  make  tiie 
amount  payable  dependent  upon  the  deter- 
mination of  arbltmtors.  It  is  also  apparent 
that  this  clause  was  framed  for  the  purpose 
of  making  an  arbitration  of  any  disputed 
didm  a  condltioa  precedent  to  the  right  to 
maintain  an  action  to  recover  the  indemmty 
c<mtnicted  to  be  paid.  The  case  before  us  is 
dlBtingnfshable  from  those  where  the  agt«e- 
ment  provides  only  for  the  determination  by 
arbitration  of  some  particiilar  fact  or  facts, 
as  welt  as  from  cases  where  the  contract  &L' 
presses  no  obligation  to  pay  any  definite  som 
or  to  do  any  particular  thing,  but  only  to  pay 
such  sum  or  to  do  such  tiling  as  shall  be  de- 
termined by  arbitrators.  In  such  oases,  and 
perhaps  some  others,  the  principle  of  law 
which  is  decisive  In  the  present  case  Is  not 
controlling,  aa  the  authorities  to  be  hereafter 
dted  wHl  Show.  It  has  long  been  the  settled 
ule  of  hiw  that  if,  lu  a  contract  creating  a 
definite  legal  obligation,  (e.  g.  to  pay  a  certain 
Kum  of  money  on  a  specified  contlngettcy,) 
there  la  embodied  an  agreement  that  the 
rights  or  obligations  of  the  parties  shou  be 
determined  by  artiitration,  and  that  do  actkm 
riinll  be  malntnbied  on  the  contract,  each  an 
agreement  la  not  legally  etfectual  to  bar  sooh 
an  action.  Oaaser  v.  Sun  Fire  Ofllce,  ^ 
Minn.  315,  317,  41  N.  W.  Bep.  232;  Eldwards 
V.  Insuranoe  8oc.,  1  Q.  B.  Div.  663, 578,  et  seq., 
and  cases  dted;  Stephenson  v.  Insoranoe  Co., 
54  Me.  55;  Delaware  &  H.  Canal  Co.  v.  Penn- 
sylvaDla  Coal  Co.,  60  X.  T.  Seward  v. 
City  of  Rofftester,  lOe  N.  Y.  184, 169, 16  N.  B. 
R^.  348;  Hentz  v.  Insorance  Co.,  79  Pa.  St. 
4TB,  and  cases  dted;  Holmes  t.  Rediet,  56 
OaL  307;  Oobb  t.  Insurance  Co.,  6  Gray,  192; 
Beed  T.  lanranoe  Co.,  138  Mass.  572,  575; 
All^e  V.  iBBUranoe  Co.,  6  Har.  &  J.  406; 
Trott  T.  Insurance  Co..  1  Cliff.  439;  2  May, 
Ins.  (3d  Ed.)  49S;  2  Cb:t  Cont  (11th  Amer. 
Bd.)  1188;  2  Stsry,  Eq.  Jnr.  1457;  61  Law 


T.  171.  In  Scott  V.  Avery,  5  H.  L.  Oas. 
811,  and  partJcularity  In  the  oplMon  of  Lord 
Oanipbeil,  Is  language  whic^  seems  to  be  op- 
'prsed  to  the  rule  as  It  had  theretofore  bren 
established.  But  It  Is  apparwt  from  the  later 
crtift*  of  Edwards  v.  Insurance  Soe.,  eupm, 
th:it  the  majority  of  the  court  In  the  excbe<i- 
uer  diamber  did  not  regard  that  case  as  over- 
ruling fonner  decisions.  The  rule  is  so  well 
settled,  and  so  generally  recognised,  that  It 
is  needless  to  con^der  the  various  reasons 
whMx  have  been  assigned  for  It 

The  prtndple  of  law  above  stated  oontrola 
the  decision  of  tbis  case.  The  general  agree- 
ment to  arbitrate,  and  that  no  action  should 
be  prosecuted,  did  not  preclude  the  plaintiff 
from  maintaining  an  action  on  the  contract 
Hence  the  order  dlamlssli^r  the  actlout  and 
the  judgment  tberera,  were  emmeouSh 

Judgment  rerersed. 


PBTEitSON  et  aL  v.  BAILLIP. 
(Supreme  Comt  of  Minnesota.    Jan.  28,  1893.) 
Guardian  isd  Wabd— SiXE  or  Ward's  Lakd— 

ReCUVRRT  or  FURCBASS  FUOB  —  jDRItOIOTIOX 

or  District  Court— 0>»kaXi  GVAanux  —  Ks- 

rcsAL  TO  Bkino  Sarv. 

1.  The  land  of  misM*  nnder  gnsTdlanahip 
having  been  sold  and  conveyed,  an  action  to 
recover  the  purchase  price  ia  within  the  juiis- 
(l{cti(m  of  tile  district  court,  but  not  of  the  pro- 
bate court. 

2.  The  general  gaarOiao  zefusiog  to  collect 
the  purchase  price,  an  action  for  its  recovery 
may  be  prosecuteu  by  the  minon,  through  a 
gnurdian  ad  litem. 

(SyllabuB  by  the  Court) 

Appeal  from  district  comt,  Heimeidn  coun- 
ty; Canty,  Judge. 

Action  by  Albot  Peterson  and  others 
against  Alfred  fil']bilUif  to  recover  the  pAiv 
chase  price  of  certain  land  sold  1^  plalntUEs' 
gnaidlaii  to  defoidant  From  a  Judgmmt  of 
diamiaaal,  plalntiffii  appeaL  Reversed. 

Hazen  M.  Paiber,  for  appellants.  James 
W.  Lawrence,  for  respondent 

DICKINSON,  J.  This  action  was  Instituted 
in  the  district  court  to  recover  the  purchase 
price  of  certain  land  of  the  Infant  plaintiffs, 
alleged  to  have  been  dtily  sold  and  conveyed 
by  their  general  guardian,  one  St  Martin,  to 
the  defendant  tor  the  price  of  (650.  The 
complaint  alleges  that  this  price  has  not  been 
paid,  and  that  the  plaintiffs'  general  guardian, 
St  Martin,  refuses  to  collect  the  same.  The 
defense  interposed  by  the  answer  of  the  de- 
fendant is  that  he  had  paid  the  money  to  St 
Martin,  and  that  the  latter  had  accounted  for 
it  in  the  probate  court  having  jurisdiction  of 
the  matter.  The  case  coming  to  trial,  and  It 
appearing  that  the  plaintiffs  were  still  under 
guardianship  tn  the  prol>ata  court,  tiie  court 
dismissed  the  action,  on  motUm  of  the  defend* 
ant,  upon  tiie  ground  that  It  had  not  ]nito> 
diction.  This  was  error.  The  district  court 
not  only  had  Jurisdiction  of  such  an  actl(Hi, 
bnt  Ms  juiifldlotioii  iras  exdoslre  ot  that  (tf 
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the  probate  oonrt  An  action  ooald  not  haye 
been  prosecuted  In  the  probate  oonrt  agaliMit 
tiw  purobaaer  of  flu  land  to  recover  the 
pnrchaee  price.  Such  an  action  would  not  be 
wltiila  the  jnriadlctlcm  (tf  that  court 

It  iM,  howerer*  anggested  that  the  order 
should  be  afflnned  on  the  ground  ttiat  the 
inflmts  are  not  the  proper  parties  to  prose- 
cute mch  an  action;  that  it  should  be  prose- 
cuted by  th^  general  guardian.  But  the  In* 
fantB  are  the  real  parties  In  Interest,  tor 
whose  benefit  the  actkmls  proseoated,  whether 
it  be  throng  the  Intorentlon  or  at  the  tat 
stance  of  Ihe  general  guardian,  or  of  a 
guardian  ad  litem,  and  the  action  should  be 
prosecuted  In  the  name  of  the  minors  hy  the 
guardian  who  may  be  aathorlsed  to  act  In 
their  behalf.  Ferine  t.  Grand  Lodge,  ^Ilnn.) 
00  N.  W.  Rep.  1022.  It  being  alleged  that 
the  general  goaidlan  refuses  to  ooDect  the 
purchase  price  of  the  land  sold,  the  aetl<m  Is 
properly  brought  in  the  name  of  the  minors 
by  a  guardian  appointed  iae  the  purpose. 

Order  reversed. 


NORTHEBN  IMF.  00.  v.  BOWEUi  et  aL 
(Supreme  Gomt  of  Bfinnesota.    Jan.  20, 1803.) 

PMIMOIPAL  AND  AOSNT— COHHIB8ION8— COlTBTBCrO* 
TtO»  OF  COKTBACT. 

A  certida  contract  conatmed. 
(SrUabns  by  the  OonrtJ 

Appenl  from  district  conrt,  Jtenn^ln  coun- 
ty; Smith,  JudgSu 

Action  by  the  Norlhran  Imidement  Com- 
pany against  John  8.  Rowell  and  others  to 
recover  for  services  mdered.  Judgmrait  tor 
plalntUL  DefOidants  appeaL  Affirmed. 

Reed  &  Kerrv  for  appellants.  It^il^, 
Brenan  &  Booth,  for  respondent 

MITOUBLL,  J.  This  actlm  was  brought 
to  recover  for  services  rendered  under  con* 
tract  by  ^alntlfT,  as  agent,  for  the  sale  on 
commlssdon  of  defmdants'  agricultural  Imple- 
ments and  machinery.  By  the  terms  of  the 
contract  plslntUt  was  to  canvass  certain  ter- 
ritory for  orders  or  contracts  tm  defendants* 
machinery,  and  submit  them  to  defendants, 
who  had  the  right  to  accept  or  reject  It 
the  orders  were  accepted,  the  defendants 
were  to  ship  the  goods  to  plaintiff,  whldi 
was  to  receive,  store,  and  reebJp  them  to 
the  purchasers,  and  then  attend  to  "making 
eettlemoits,"  by  which  was  meant  taking 
notes  or  cash  from  the  purchasers  after  the 
goods  were  delivered.  For  these  services  Hie 
plaintiff  was  to  rec^ve  as  commission  "ten 
per  cent,  of  tlie  net  amount  of  accepted  set- 
tlements for  implements  or  machinery  sold; 
said  otmimlsslon  to  be  due  and  payable  as  foi- 
lows:  One  third  of  [on]  gross  amount  of 
sales  when  orders  or  contracts  are  accepted; 
one  third  vAen  goods  are  shipped;  and  the 
balance  when  settlemotts  are  made."  Al- 
though, by  its  terms,  this  contract  was  only 
for  the  season  of  1S87,  yet  the  court  on  suf* 


I  fldent  evldraice,  finds  that  the  parties  contSn- 
I  ued  to  act  under  it  until  January  1,  1SS8. 
The  court  also  finds  that  after  January  1. 
3888,  it  was  mutually  understood  between 
ihe  parties  that  the  agency  should  not  be  ex- 
tended or  continued  beytmd  that  date,  and 
thereupon  the  defmdants  themselves  under- 
took and  proceeded  with  the  completion  of 
the  unfinished  business,  the  plaintiff  to  be 
oompoisated  for  services  performed  prior  to 
that  date  Qa  the  unfinished  bu^ness)  in  the 
same  ratio  as  If  the  plaintiff  had  pursued 
sudi  voA  to  completion.  It  Is  claimed  that 
this  finding  Is  not  justified  by  the  evidence, 
but,  after  a  careful  perusal  of  the  whole  rec- 
ord, and  espedally  the  corresp<mdenoe  be- 
tween the  parties  after  January  1,  1888,  we 
are  of  opinion  that  It  jnstifled  the  conclnslon 
arrived  at  by  the  court  On  January  1, 1888, 
the  condition  of  the  borineas  stood  thus:  Cer- 
tain orders,  obtained  hi  1886  and  1SR7.  had 
been  accepted,  the  goods  shipped,  and  settle- 
ments made  therefor  with  the  punOiasers  by 
plaintiff;  otlKr  orders  obtained  by  plaintiff 
bad  hem  accepted  1^  defendants,  and  the 
goods  shipped,  but  no  "settlements"  tlier» 
for  had  been  made;  other  orders  had  been 
obtained  by  plataitlff  for  the  seastm  at  1888, 
snd  accepted  defendants,  but  the  goods 
not  yet  sh^iped.  The  court  adjusted  the 
plalntifTs  commissions  on  the  following  basis: 
On  the  first  dlaas,  10  per  cent  on  the  amount 
of  '^dements;*'  tm  the  second  class,  676  per 
coit  on  the  amount  of  goods  shii^ed;  and 
on  the  third  dass,  3^  per  catt,  on  the 
amount  of  (ndera  accepted.  In  Tiew  of  the 
agreemoit  found  by  the  court  under  wtdch 
the  agency  was  terminated  In  January.  1888, 
construed  in  the  light  of  the  terras  of  the 
oritfnal  otmtract  we  do  not  soe  wh>  this  ba- 
sis of  adjustment  waa  not  correct  It  Is  rather 
difficult  in  view  of  some  of  the  allegatloDs  of 
ihe  answer,  to  determine  just  what  construe* 
turn  the  defoidanta  Intended  to  pnt  upon  the 
contract  but  it  seems  to  us  tiiat  both  in 
ttieir  pleading  and  on  the  trial  they  proceed- 
ed upon  the  theory  that  not  only  was  tha 
amount  of  "accepted  settlemmts"  the  bs^ 
of  computation  of  all  commissions,  but  also 
that  untU  settlranents  were  made  no  commls- 
don  at  all  was  due  or  payaUe.  This  Is  clear^ 
ly  wrong,  tor  by  the  express  terms  of  tbo 
contract  one  third  of  the  commission,  to  be 
computed  on  gross  amount  of  sales,  was 
made  payable  when  the  orders  were  accept- 
ed, and  another  third  when  the  goods  were 
shipped,  at  nd.ther  of  wlilch  dates  could  aet* 
tlements  have  possibly  been  made.  It  may 
be  that  by  the  terms  of  the  oritfnal  contract 
the  aggregate  amount  of  plaliUiirB  commis- 
sion was  to  be  only  10  per  cent  on  the 
amount  of  accepted  settlements,  and  hence 
that  when  final  adjustment  of  the  matter 
was  made  after  such  settlements  the  "bal- 
ance" due  tiie  plaintiff  would  be  only  what, 
with  previous  Installments  paid,  would  make 
in  all  10  per  cent  on  net  amount  of  settle- 
ments. But  by  terminating  tlie  agukcy  in 
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January.  1SS8,  under  the  mutual  agreement 
found  by  the  court,  It  was  fairly  Implied  that 
ptaintifrs  compensation  for  serricea  in  con- 
nection with  the  nnflnlahed  bnalnesa  t^hould 
be  adjusted  dn  the  basis  adopted  by  the 
coort.  What  lias  l>een  said  dIsiKises  of  ail 
the  assignments  of  error  that  are  of  sufficient 
Importance  to  be  entitled  to  special  con^der^ 
ation.  Most  of  the  others  Involve  wore  mat- 
ters of  figures  and  amounts,  as  to  wliich  we 
think  the  flnrfing^  of  the  court  are  fully  Jub- 
tlOed  by  the  evidence.  Order  affirmed. 


WOODBUBT  T.  CITY  OF  ANOKA. 
(Snpreme  Coort  of  Minnesota.    Jan.  20,  1803.) 

NCV  TkIAL — HieCONDOCT  OP  JUROKS. 

1.  Where  time  Is  misconduct  of  Jurors  that 
Bay  have  had  an  iafloence  on  the  vecdict  on- 
CaTonlde  to  the  defeated  partr,  the  T«r3ict 
most  be  set  aside,  unless  It  appear,  b^ond 
doubt,  that  in  fact  it  had  no  inch  effect, 

2.  Gertaio  miscondact  of  jurors  hM  soch 
Ifaat  it  may  have  had  an  influoiee  vnfaTMabU 
tQ  the  defisated  party. 

^llaboB  br  the  Conit.) 

Appeal  from  distrlot  courl;  Anou  oounty; 
LfM^irai,  Judge. 

Action  by  Preseott  J.  Woodbnry  against 
the  ctty  of  Anoka  for  personal  injuries  caused 
by  a  defecttve  ridewaJk.  VerdJot  for  defend- 
ant FztHn  as  order  refusing  a  new  trial* 
plaintiff  appeals.  Berersed. 

George  H.  Wyman,  for  appellant  Everett 

Hammmis,  tor  respoodent 

GILFILLAN,  0.  J.  Action  for  an  injury 
to  the  person,  caused  by  a  looee  plank  in  a 
plank  tAdewalk,  alleged  to  have  become  and 
continued  looee  and  dangerous  through  the 
negligence  of  defradant.  After  a  verdict  for 
defendant,  plaintiff  moved  for  a  new  trial  on 
several  grounds,  including  misconduct  of  two 
of  the  Jurors,  which  is  the  only  erne  we  need 
consider.  The  injury  occurred  May  12,  1800. 
The  trial  was  had  September  21,  1S91.  It 
appeared  clearly  mough  that  the  plank  was 
loose  and  dangerous,  and  the  only  real  con- 
troveny  was  as  to  the  negligence  of  the  de- 
fendant; which  depended  on  notice  to  It  of 
the  condition  of  the  plank,  and  its  neglect  to 
repair.  There  was  no  evidence  of  notice,  ex- 
cept as  the  Jniy  might  infer  It  from  the  con- 
dition of  that  part  of  the  Eddewalk  for  a 
considerable  time  before  the  injury,  and  as 
to  that  the  evidence  was  such  that  the  Jury 
could  find  ^ther  way.  It  appears  that  dur- 
ing the  trial  the  court  denied  a  request  that 
the  Jury  take  a  view  of  tlmt  part  of  the  side- 
walk. The  alleged  misconduct  of  the  two 
jurors  oonsdsted  in  their  mahtng  an  exainl na- 
tion notwithstanding  the  refusal  of  the  court. 
The  affidavits  of  two  persons  were  presented 
to  prove  It,  one  of  whom  swore  that  he  saw 
the  two  Jurors  and  one  Manning,  a  witness 
tot  defcaidanl^  at  the  place  where  the  Injury 
oocurred.  lu^dlng  an  animated  conveisatlou. 
gr.Ttiining  tJM  sldewaJk  and  stringers  and 


spikes  and  nails,  and  Jumping  up  and  down 
on  the  sidewalk,  and  oUiMwise  testing  and 
examining  it,  and  Manning  pointing  out  dif- 
ferent spots  and  localities  upon  it;  for  fully 
10  minutes.  The  other  person,  In  bis  affi- 
davit, stated  substantially  the  same  facta,  and 
that  he  overheard  tlie  Jurors  and  Manning, 
during  the  examination,  frequently  using  the 
words  "spikes,"  "planks,"  "ridewalks," 
"stringers,"  and  "sleepers,"  though  he  could 
not  further  distinguish  what  they  were  talk- 
ing about  Manning,  in  his  affidavit  used  In 
opposition  to  the  motion  for  a  new  trial, 
states  that,  seeing  the  two  men,  and  not 
knowing  at  the  time  that  tbey  were  jurors,  bo 
approached  them,  and  said,  in  substance, 
"This  sidewalk  was  in  pretty  good  shape  the 
day  I  saw  It,  before  Woodbury  got  hurt;" 
and  one  of  the  men  said  to  blm,  "We  are 
Jurymen.  We  are  not  allowed  to  talk,"— and 
that  there  was  no  other  conversation  between 
h\m  and  them  In  reference  to  the  sidewalk. 
His  affidavit  Is  evidently  evasive,  but,  for 
the  purposes  of  the  motion.  It  may  be  taken 
to  rebnt  the  statements  In  the  affidavits  on 
Uie  part  of  plaintiff  Indicating  that  he  was 
conversing  wilii  tlie  jurors  in  reference  to 
the  sidewalk  at  that  time,  beyond  the  remark 
above  stated;  but  it  did  not  deny  Hiat  he 
and  the  jurors  were  there  for  the  length  of 
time,  and  examining  and  testing  the  sidewalk, 
as  stated  In  the  other  affidavits.  And  it  is 
slgnifloant  that  no  affidavit  of  the  Jurors  was 
produced,  and  no  excuse  given  for  not  doing 
so.  So  that  It  must  be  taken  as  established 
Ittat  the  jurors  were  doing  what  plalntUTs 
affidavits  stated.  That  was  mlsuonduci.  nnd. 
In  view  of  the  fact  that  the  court  had  re- 
fused to  let  the  Jtuy  see  and  examine  the 
sidewalk,  it  must  bare  been  Intentional. 

Misconduct  of  jurors  as  a  rea^n  for  setting 
aside  the  verdict  was  fully  conddered  in 
Koehler  v.  Cleary,  23  Minn.  325,  and  the  rule 
stated  that  "if  it  does  not  appear  that  the 
misconduct  was  occasioned  by  the  prevailing 
party,  or  any  one  In  his  behalf,  and  If  it 
does  not  Indicate  any  Improper  bias  In  the 
Jurors'  minds,  and  the  court  cannot  see  that 
It  either  had  or  might  have  had  an  effect 
unfavorable  to  the  party  moving  for  a  new 
trial,  the  verdict  ought  not  to  be  set  aidde," 
and  that  all  the  moving  party  can  be  called 
on  to  show  Is  "that  the  misconduct  may 
have  had  an  effect  unfavorable  to  him."  The 
party  need  not  show  that  he  was  in  fact  prej- 
udiced. That  case  concedes  that,  where  the 
misconduct  may  have  had  an  effect  unfavor- 
able to  the  defeated  party,  the  other  party 
may  be  permitted  to  show  that  in  fact  it  did 
not  have  such  effect  But  that  wotild  have 
to  appear  very  clearly,— so  clearly  as  to  leave 
no  doubt  as  to  the  fact  When  It  may  have 
hflti  an  unfavorable  effect,  It  would  be  un- 
safe to  allow  any  speculation  whether  in 
tact  it  did  or  not  There  can  be  no  question 
that  what  was  done  by  the  two  Jurors  may 
have  had  an  influence  on  their  minds  un- 
favorable to  plaintiff.  It  is  manifest  from 
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their  nmTriws  the  examination,  that  they 
tfaoQs^t  that  l>7  TWfMng  It  Hiey  ooold  leain 
sometmng  proper  ftur  tbem  to  caoiAder  In 
coming  to  a  rerdlct  Pnliapa  ttaey  tiioai^t 
they  could  detemdne  from  It  vbellier  Uie 
witnesses  for  plaintiff,  testifying  tlutt  at  the 
time  of  and  before  the  In^iry  the  sMewalk 
was  In  general  bad  condlflon,  or  the  witnesses 
for  defendant,  testifying  Uie  contrary,  were 
to  be  believed.  It  Is  Impossible  to  say  It  did 
not  Influence  their  minds  against  the  plain- 
tiff, and  becajise  of  th^  miscondnct  there 
must  be  a  new  trial  Order  roTersed. 


BHRMANTKATJT  v.  ROBINSON  et  aL 
(Supreme  Court  of  UlnneBota.    Jan.  20,  18^.) 
Unadthobizbd  Contract  bt  Aomht  —  Ra.tifica.- 

Tio![  BT  pBiNOiFAir— What  Coxbtrdtm— Stat- 

VTM  09  Fnivvm. 

1,  A  principal,  atthon^  not  h&Tlnff  knowl* 
edge  of  all  the  material  facts,  may  ratify  an 
nnauthorized  act  of  an  agent  in  his  behalf  by 
Tolontariiy  assaming  the  risk  wlthont  iDguirr, 
and  upon  such  knowledge  as  he  posaesses,  with- 
out caiiDK  for  more.  Heoce,  where  a  prlDCi- 
pal,  knowing  that  an  unauthorised  contract  had 
oeea  made  by  an  agent  in  bis  behalf  for  tlie  use 
aad  occupation  of  certaiu  premises,  enters  into 
possessioD  and  enjoys  their  use  withoot  know^ 
ing  or  ascertaining  what  the  terms  of  the  lease 
were,  he  must  be  held  to  hare  deliberately  Id> 
tended  to  ratify  the  contract,  whatever  It 
may  be. 

2.  Neither  the  acceptance  by  the  ieaaee  of  a 
lease  of  real  estate  for  a  term  of  more  than  one 

{ear,  nor  the  anthori^  of  any  agent  to  accept  !t 
at  him,  need  be  ta  writing;  and,  as  ori|inar  an* 
thorisatioD  may  be  by  parol,  so  may  ratification. 
(SrUabns  by  the  Court) 

Appeal  from  mnnlctpal  court  of  St  Paul; 
Twohy,  Jr.,  Judgo. 

Action  by  Joseph  Ebrmantrant,  Jr.,  against 
Sever  Robinson  and  othen,  to  recover  rent 
Judgment  tor  plaintiff.  Defendants  appeaL 
Affirmed. 

G.  J.  I^men,  for  appelhintB.  John  IL  Ives, 

for  respondent 

MITCHELL,  J.  This  action  was  brought 
on  tlie  covenants  of  a  lease  to  recover  r«mt 
for  the  last  eight  months  of  the  term,  viz. 
from  September  1, 1390,  to  May  1, 1891.  The 
evidence  discloses  the  following  facts:  Nora 
Grove  No.  23,  U.  A.  O.  D.,  of  which  the  de- 
fendants were  members,  was  an  unincorpo- 
rated association  or  society  of  Individuals, 
formed  for  social  and  benevolent  purposes, 
and  not  for  gain  or  pecanlary  profit  Among 
other  offlcers,  they  bad  three  trustees,  of 
whom  defendants  Koblitson  &  Larson  were 
two.  The  scope  and  extent  of  the  powers 
and  duties  of  these  trustees  was  to  take 
charge  of  the*  property  of  the  association. 
In  May,  1886,  IloblDson  &  Larson,  without 
authority,  so  far  as  appears,  from  their  asso- 
ciates, procured  from  plaintiff  the  lease  re- 
fered  to,  of  the  upper  story  of  a  certain  build- 
ing, for  the  term  of  five  years,  at  an  annual 
rent  of  $300,  payable  $25  monthly  in  advance, 
nia  lease  runs  to  them  as  trustees  of  the  as- 


sociation, and  there  is  and  can  be  no  qnestlon 
bat  that  Id  taking  the  lease  these  trustees  a»- 
samed  to  act  for  and  In  b^ialf  of  the  sodety 
In  Joly.  1886,  the  members  of  the  association, 
Indudlng  the  defendants,  entered  Into  posses- 
sion of  the  premises,  and  ctwtinued  to  hold 
their  meetings  there  tmtil  some  time  in  the 
fall  of  1890,  when  the  society  disbanded. 
While  the  society  occupied  the  premises,  they 
paid  rent  therefor.  $25  per  month,  up  to  Sep- 
tember  1, 1890.  The  lease  was  nevw  report- 
ed to  or  acted  on  by  the  society  at  any  of 
Its  meetings,  and  It  may  also  be  assumed  that 
neither  Hervin  nor  Wilson  e\er  knew  what 
the  terms  of  the  lease  were,  and  that  Hervin, 
perhaps,  did  not  even  know  that  there  was 
any  -written  lease.  But  there  Is  abundant 
evidence  to  show  that  both  of  them  knew 
that  some  agreement  had  been  made  In  be- 
half of  the  association,  with  plointiff,  for 
the  use  of  the  premises,  and  that  without  in- 
quiring, or  in  any  way  attempting  to  Inform 
thems^ves,  as  to  what  the  terms  of  that 
agreement  were,  they.  In  common  with  their 
associates,  went  Into  possession  aud  continued 
to  use  and  occupy  the  premises  for  the  pur- 
poses of  their  8o<Hety  until  they  disbanded. 
It  seems  to  us  that  neither  of  the  counsel 
has  fully  grasped  the  legal  principles  appllca-.^ 
Me  to  this  state  of  facts.  Of  course,  a  benev-^ 
olent  or  social  club  or  association  of  this 
kind  Is  not  a  partnership.  In  any  proper  sense 
of  that  term.  The  members  are  liable.  It 
liable  at  all,  for  the  acta  of  their  associates, 
on  the  gi*ound  of  principal  and  agent,  and 
not  of  partnership.  Hence,  It  Is  undoubtedly 
true  that  only  those  members  who  author- 
ized or  subsequently  ratified  the  act  of  these 
trustees  In  taking  this  lease  would  be  boimd  ; 
by  It  Bates,  Partn.  |  75;  LIntll.  Partu  .V),  - 
Stoi-y,  Partn.  {  144;  Plemymj  v.  Hector, 
2  Jlees.  &  W.  1T2;  Ash  v.  Gule,  97  Pa.  St.  403. 
But  It  is  true  thiit  all  the  members  who 
subsequently  ratified  the  act  are  liable, 
and  In  otir  opinion  the  act  of  Hervin  and 
Wilson  amounted  to  a  ratification.  It  Is  some- 
times sold  that,  to  constitute  a  ratiflcnttoa 
of  an  unauthorl2«i  act  of  an  agent,  the 
principal  must  have  had  knowledge  of  all 
the  material  facts.  As  to  a  past  and  com- 
pleted transaction,  this  would  be  generally 
true,  but  there  are  many  cases  where  the 
conduct  of  the  principal  may  amount  to  a 
ratification,  although  he  may  not  know  all 
the  foots  as  to  the  unauthorized  act  of  the 
agent  In  bis  behalf.  He  may  ratify  by  vol- 
untarily assuming  the  risk  without  Inquiry, 
or  he  may  deliberately  ratify  upon  such 
knowledge  as  he  possesses,  without  caring  fo> 
more.  Lewis  r.  Read,  13  Mees.  &  W.  S34. 
KeUey  v.  Railroad  Co.,  141  Mfiss.  4^  0,  G  N.  EL 
Rep.  745.  Where,  as  In  the  present  case,  the 
defendants  Hervin  &  W^ilson  had  notice  that 
au  imauthorlzed  contract  had  been  made  in 
thplr  behalf  for  the  tise  of  these  premises. 
It  was  their  duty,  before  accepting  Its 
benefits,  to  ascertain  what  the  terms  of  that 
ooatract  were.  By  going  Into  possession. 
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and  eejoytne  vee  of  the  premises,  wltboat 
any  attempt  to  ascertain  the  terms  of  the 
lease  under  which  they  entered,  they  must 
be  held  to  hare  deliberate  Intoided  to 
take  the  risk  of  ratlfylog  upon  ancb  knowl- 
edge as  they  had. 

2.  Hie  statute  of  frauds,  which  defendants 
Inroke,  has  no  application  to  the  case.  Of 
couiae,  to  bind  the  i)hilntUT,  the  lessor,  tt 
was  necessary  that  the  lease  should  be  ta 
writing,  ani  -niim  'iDed  hy  him.  But  a  lessee 
neither  "createa,  grants,  nor  declares"  any 
estate  or  Interest  In  lands.  By  accepting  a 
lease,  he  is  bound  by  all  its  covenants  to  be 
hy  him  performed,  and  this  acceptance 
need  not  be  in  writing.  The  authority  of 
an  ngent  to  procure  or  accept  It  for  him  Is 
not  reqnlnd  to  be  in  writing,  and,  as  ortglnul 
authorization  may  be  by  parol,  ao  may 
ratlficatloo.   Order  aOlrmed. 


HOELtiER  T.  AM1&BI0AN  FIRB  INS.  OO. 

OF  PHILADBLPHTA. 
(Soprema  Court  of  Minnesota.    Tan.  Sf^  1898.) 

Plna  IXBDEANCB  POLICT— RefORMATIOH. 

M.  and  W.  applied  to  an  Insnranoe  agent 
to  lasne  a  policy  to  InBore  the  mortgage  In- 
tmst  upon  the  baUding,  upon  whldi  the  owner 
had  aecnted  a  mortgage  to  W.,  and  the7  la- 
formed  the  njrent  that  W.  had  assisfned  the 
mortgage  to  M.  for  coDTentence  of  forecloBtire 
only,  and  that  W.  was  the  sole  owner  of  uie 
mortKaKe,  and  the  Indebtedness  secured  there> 
br-  and  the  agent  theretipoo  Issued  the  policy, 
the  low,  if  any.  pajable  to  W.,  as  mortgaeee,  as 
bia  Intuest  might  appear,  .field,  that  it  was 
the  dntr  ot  the  axeot  to  assume  their  righte  in 
the  mtHteaae  to  be  just  as  they  sUted  tbetn, 
and  draw  flie  policy  accordin^v-  and  that  M. 
cannot  hare  the  policy  reformed  hr  having  her 
aame  inserted  in  the  place  of  W.'s,  on  tte 
theory  that  she  was  In  fact  the  owner  of  the 
mortgage. 
(Syllabus  by  tiie  Gonrti 

Appeal  from  district  court,  Hennepin  ooon- 
ty;  Hooker.  Judge. 

Action  by  Llllle  P.  Moeller  against  the 
American  Fire  Insurance  Company  of  Phila- 
delphia to  reform  a  policy  of  insurance  and 
reoorer  on  It.  Judgment  for  defendant 
FlalntifT  appeals.  Affirmed. 

E.  A.  Twttchea,  for  appellant;  Kltobel. 
Oohcn  &  Bbaw,  for  respondent. 

OHjFHXAN,  O.  J.  Action  to  reform  a  pol- 
ioy  of  Inooranoe,  and  to  recover  vpon  it  as  re- 
fbrmed.  ne  policy,  as  executed.  Insured  one 
Wait  (who  at  the  time  was  the  owner  of  the 
property)  against  loss  by  fire.  It  oontahied 
Atm  idanae:  "Ix>88  or  damage,  it  any,  under 
Ota  poller  shall  be  payable  to  Mary  E.  Web- 
ster, as  mortgagee,  (or  trustee,)  as  interest 
may  aiweari'*  the  i^aintilTs  name  not  appear- 
ing in  the  policy-  The  reformation  of  this 
clsnsr  by  Inaertlng  the  name  of  plaintiff  in 
ihm  place  ot  the  name  of  Mary  £.  Webster  Is 
■n^t.  Without  being  thns  reformed,  of 
ooorae  tlie  ^aintiff  cannot  reooyer  uptm  it; 
and.  If  pV><itriir  la  not  entitled  to  hare  it 


BO  reformed,  that  dlspoees  of  the  case,  and  all 
other  questions  are  InimateriaL  The  findings 
of  fact  upon  which  the  rli^it  to  a  reforma- 
tion must  be  determined  are  not  claimed  to 
be  erroneous,  and  must  therefore  be  taken  as 
the  basis  of  decision.  Wait  had  executed  a 
mortgage  to  Mrs.  Webster,  and  she  and  plain- 
tiff applied  to  one  Ames,  the  agent  of  the 
oompany,  for  a  policy  of  fire  insurance  In 
such  form  as  he  considered  safe  and  proper, 
Mrs.  Webster  paying  the  premium  therefor; 
and,  as  the  court  finds,  "at  the  time  snld  pol- 
icy of  Insurance  was  applied  for  the  plaintiff 
and  said  defendant  Webster  Informed  the  snid 
Ames  thtat  said  mortgage  made  by  said  Wait 
and  his  wife  to  said  Wel>ster  had  been  as- 
signed by  said  Webster  to  the  plolnUff  herein; 
that  said  assignment  was  made  for  oonven- 
ience  of  foreclosure  only;  that  said  defendant 
Webster  was  in  fact  the  sole  owner  of  said 
mortgage  and  the  indebtedness  secured  there- 
by." The  proposition  on  which  the  claim  to 
reformation  is  based  is  that  It  was  throu^ 
the  mistake  of  the  agent  that  Mary  E.  Web- 
ster's Instead  of  plaintlfTa  name  was  inserted 
in  the  policy  as  the  holder  of  the  mortgage 
Interest  That  It  was  his  mistake  can  be  ar- 
gaed  only  by  aaBuming  that  he  knew  the  only 
agreement  between  plaintiff  and  Mrs.  Web- 
ster, by  which  the  latter  retabied  her  Interest 
in  the  debt  and  mortgage  notwithstanding 
the  osdgnment  In  form,  was  I>y  parol,  and 
that  he  ought  tberenpon  w  hare  known  as  a 
matter  of  law  that  under  the  statute  of  uses 
and  trusts  a  parol  trust  In  personal  property 
Is  void,  and  that  oonseiiaently  Mrs.  Webster 
could  not  be  the  owner  of  the  mortgage,  or 
any  Interest  therein.  Without  assuming  to 
determine  whether,  by  laying  before  him  the 
evidences  of  their  agreem^ts,  they  oould 
liave  constituted  him.  as  defendant's  agent, 
the  Judge  of  the  legal  effect  of  the  agree- 
mentB,  and  of  what  their  respective  rights 
were  under  them,  it  Is  enou^  to  say  they 
did  not  attempt  to  do  so.  They  stated  to 
him  what  their  rights  with  respect  to  the 
mortgage  were,  and  it  was  his  duty  to  assume 
their  rights  to  be  Just  as  they  stated  them, 
and  to  draw  the  poUcEy  according,  wbixib.  he 
did.   Judgment  affirmed. 


HBNBBIGKSON  v.  GBEAT  NORTHERN 
EX.  00. 

(Supreme  Court  of  Minnesota.  Jan.  20,  ISSS.) 
Railroad  Coxpakibb  —  Actios  for  Waoaorui. 

DbATH— COKTMBPTOaT  HBGLIOBiroa  — ^SOBBTiOX 
TOR  JCRT. 

Held,  that  whether  pl^atUTs  Intestate 
was  guilty  of  eontribntoiy  ne^raice  was,  un- 
der the  evidence,  a  questlwi  for  the  Jurf. 

(Syllabus  by  the  Goort.) 

Appeal  from  district  court.  Meeker  ncmaij; 
Powers,  Judge. 

Action  by  H^en  Hendrickson,  as  adminis- 
tratrix  of  the  estate  of  Michael  Hendrickson, 
deceased,  against  the  Great  Northern  Ball- 
way  Company  for  causing  the  death  of  de- 
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ceased.  Judgment  for  idalntlfl.  Def^tdant 
appeals.  Afflimed. 

M.  D.  Ororer,  for  api)eUaut  Frimcis  Bcrj;- 
■tnnn,  F.  D,  Larrabe^  and  Shaw  &  Cray,  tor 
respondent 

MTTOHELU  J.  Tba  only  question  cn  tbia 
appeal  fs  Trtiether  the  e^denoe  woa  snch  as 
to  require  the  Jury  to  And  tbot  plnlnUfTs 
Intestate  was  gnllty  of  contributory  nej^'unce 
in  approaching  the  crossing  where  ha  was 
knied.  We  are  mialile  to  discover  nny  con- 
IrolUng  difference  between  the  evidence  now 
and  that  conttdned  in  the  record  on  Hie 
formw  appeaL  61  TX.  W.  Bep.  1044.  The 
only  important  new  toot  which  tho  evliieiice 
on  the  present  appeal  tended  to  establish  was 
that,  asa  traveler  on  the  highway  approachni 
the  crossing  from  the  west,  there  was,  a 
short  distance  on,  the  top  at  the  hill,  bome 
375  feet  from  the  crossing,  where,  by  turn- 
ing and  looking  west,  he  could  see  a  triin 
oomlng  from  that  direction  a  distance  of  half 
a  mile.  It  la  ai^^oed  frcnn  tills  that;  If  de- 
ceased had  thus  looked,  he  would  have  teen 
the  approaching  train.  But  this  would  de- 
pend on  irtietber  the  train  was  within  the 
half  mile  when  deceased  passed  that  point, 
and  this.  In  tarn,  would  depend  ou  the  speed 
of  the  train,  and  the  Sfpeed  at  which  deceased 
was  driving  his  team.  as  the  evld^oe 
tended  to  show,  the  train  waa  going  at  Uie 
rate  of  35  miles  an  hour,  and  the  deceased 
walked  his  horses  down  the  hill,  the  Inference 
would  rather  be  that  the  train  was  more  tuan 
half  a  mile  distant;  and  hence  not  within  the 
decedent's  range  of  vlrton,  vhen  he  jKissod 
the  point  referred  to.  While  we  concede 
that  quite  a  strong  argument  might  bo  made 
on  the  evidence  that  the  deceased  did  not 
exercise  all  the  care  which  he  ought  tu  have 
done  in  order  to  ascertain  whether  a  train 
was  approaching,  yet  we  are  of  optidon  that 
the  question  was  om  for  the  jury. 

Jndgmrat  affirmed. 


ST.  PAUL  TRUST  CO.  v.  FINCH  et  al. 
(Supreme  Court  of  Minnesota.  Jan.  20,  1883.) 

FASrHBRBHIP — INTBRPRBTATION  or  CONTUACT — In- 
TEBBBT  ON  CAPITAL  InTB8TBD~BI0HTS  AND  Ll- 
ABILITIB8  or  PaBTNBBB, 

1.  A  contract  of  partnerBfalp  eonstraed,  and 
hdd  that  the  capital  of  plalntlfrs  estate  was  not 
due  and  payable  cm  the  date  of  expiration  of  the 
term  of  partnership,  but  onhr  as  the  partnership 
assets  were  realized  after  diaflolutiiKi,  and  after 
all  the  liabilities  of  the  firm  were  paid,  and  that 
durine  such  llquidatioa  of  the  badness  snch  cap- 
ital Old  not  draw  interest 

2.  Capital  does  not  bear  interest  in  the  ab- 
sence of  an  exj^reas  ureement  or  a  usage  of  the 
firm  to  allow  it;  anOt  even  where  there  is  an 
agreement  that  interest  shall  be  allowed  on  cap- 
ital, it  ceases  to  operate  at  dissolution,  for  the 
reOBon  that  its  earning  capacity  has  ceased,  and 
it  is  then  resolved  Into  property  held  only  for 
purposes  of  distribution.  Hence,  a  claim  to 
have  partnership  accounta,  subseciuent  to  disso- 
lution, taken  with  iDterest,  as  between  the  part- 
nen,  gn  the  absence  of  facta  raising  particular 


equities,)  can  be  maintained  only  upon  the 
ground  of  an  agreement  to  that  effect. 

3.  The  mere  fact  that  it  is  known  or  ascer- 
tained that  an  amount  will  be  ultimately  due 
one  of  the  partners  will  not  make  the  other 
partners,  who  hare  possession  of  the  partus 
ship  property,  liable  for  Into-eat,  If  they  are  uot 
ffuu^  of  a  nei^ect  of  duty  In  not  paying  over 
the  amount 
(Syllabus  by  the  Court  J 

Appeal  from  district  court;  Ramsey  conuty; 
Otis,  Judge. 

Action  by  the  St  Pant  Trust  Company, 
executor,  against  George  R.  Finch  and  others, 
to  recover  Interest  on  certain  capital  stock  of 
plaintiff's  testator.  Jmlgment  for  def^danta. 
Plaintiff  appeals.  Affirmed. 

Harvey  Officer  and  Davis,  Kellogg  &  Sev- 
erance, for  appellant  Warner,  Richardson  ft 
Lawrence,  for  respondent 

MITCHELL,  J.  The  limited  partnership  of 
Finch,  Van  Slyck  &  Co.  was  composed  of 
the  defendante  (other  than  Auerbach)  as  gen- 
eral palmers,  and  of  Auerbach  and  Kittson, 
plaintiff's  testate,  aa  special  partners.  Of  the 
capital,  Kittson  furnished  (200,000,  and 
Auerbach  (100,000,  and  the  general  partners 
the  remainder.  The  partnership  waa  to  com- 
mence January  L  1SS8,  and  to  aid  Decem- 
ber 31,  1890;  and  It  was  provided  that  if 
either  Kittson  or  Auerbach  should  die  be- 
fore December  31,  1890,  the  capital  of  the 
deceased  should  remain  in  the  bualneea  until 
that  date,  and  all  the  provisions  of  the  arti- 
cles of  copartnership  Inure  to  and  bind  his 
heliB  and  legal  represratatlvea  Kittson  was 
to  receive  15  per  crat,  and  Auerbach  7^  per 
cent,  of  the  net  profits,  the  balance  to  be 
divided  among  the  general  partners  In  cer- 
tain specified  proportions:  "provided,  however, 
that  said  Kittson  shall  In  any  event  receive 
BBt  profits  on  his  said  capital  invited  In 
said  business  to  the  amount  ,  of  not  less  than 
$1,666.66  per  month,  payable  monthly;  and 
the  said  parties  ot  the  first  part  [the  general 
partners]  and  said  Auerbach  hereby  guaran- 
ty  to  said  Kittson  net  profit  on  his  said  capi- 
tal to  the  amoimt  of  (20,000  per  year  doting 
said  term."  Section  11  of  the  articles  of  co- 
partnership provided  that:  "(11)  At  the  ter- 
mination of  said  partnerehlp  by  death  of 
said  party  or  parties  of  the  first  part  or 
otherwise,  the  property  tfiereof  shall  be  con- 
verted Into  money,  and  the  net  proceeds 
thereof  shaH  be  applied  as  foUows:  First; 
To  the  discharge  of  all  the  obligations  and 
liabilities  of  said  firm.  Second.  To  the  pay- 
ment to  said  Kittson  of  all  hla  capital  Invests 
ed  in  said  business.  Third.  To  the  payment 
to  said  Kittson  of  fifteen  per  oott  of  the  net 
profit  which  shall  hare  accrued  from  said 
business,  and  not  leas  than  th^  amount  guar- 
antied to  him'  as  aforesaid;  leas,  however, 
whatever  he  shall  have  drawn  on  aoooont 
thereof.  Fourth.  To  the  payment  to  said 
Auerbach  of  all  his  capital  invested  In  said 
business.  Fifth.  To  the  payment  of  said 
Auerbach  of  seven  and  one  half  per  cent  of 
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Qie  net  profit  which  BhaU  have  accrued 
from  Bald  business,  an^  not  less  ttian  the 
amount  guarantied  to  him  as  aforesaid;  leas, 
however,  what  he  shall  have  drawn  on  ac- 
count thereof.  Sixth.  To  the  payment  to 
said  parties  of  the  first  part,  reapectlTely,  of 
all  capital  and  surplus  capital  Invested  by 
them,  respective.  In  aald  business,  either  in 
fun  or  pro  rata.  Seventh.  Of  tbe  residue,  if 
any,  said  Finch,  Van  Slyck.  and  Tonng  shall 
each  have  twenty-dx  and  two  thirds  per 
emt,  and  said  McConvllle  shall  have  the  re- 
maining twenty  per  cent"  Kittson  died  In 
May,  1888;  but,  in  accordance  with  the  terms 
of  the  contract,  bis  capital  remained  in  the 
Ann,  which  continued  tbe  business  until  Do- 
ceniber  31,  1800,  when  the  partnership  ex- 
pired by  limitation.  Kittson,  In  his  lifetime, 
and  his  executor  after  his  death,  rec^ved  the 
guarantied  profit  of  $20,000  per  annum  up  to 
December  81,  1800;  and  as  IS  per  ct*ut  of 
the  net  proAts  of  the  bnatnesB  never  exceeded 
that  amount  in  any  one  year,  consequently, 
he  and  his  estate  have  received  tbelr  full 
■hare  of  the  profits  for  the  entire  term  of 
the  partnership.  So  far  the  facts  ore  undls- 
pated.  As  the  end  of  the  tenn  parmerahlp 
approached,  the  general  partners  began  to 
comdder  what  should  be  done  after  that  time, 
■ndt  naturally  enoo^i,  being  deslroua  that 
the  bnslnesa  should  be  continued,  entered 
Into  negotiations  with  A.  H.  WUdcr  and 
Theodore  Borup,  looking  to  thetr  becoming 
special  partnuB  in  place  of  Aoorbucli  and 
Kittson's  estate,  the  new  firm  ^>  tako  ihe 
assets  and  assDme  the  liabilities  of  the  old 
firm,  and  continue  the  business  from  au.l 
aftes  December  31,  1880.  It  appear^  from 
tbe  evidence  that  Wilder  and  Bomp  were 
not  willing  Uiat  the  capital  which  they  pro- 
posed to  pat  in  (1800,000)  should  be  used  hi 
repaying  the  capital  of  Auerbach  and  Kitt- 
son's estate,  and  leare  the  UaUUtles  of  the 
aid  firm  resting  np<»i  ttie  new  one.  At  this 
janetnre  of  afCalrs,  negotiations  commenced, 
In  September,  1800,  between  the  general 
partnars  and  ttie  plalntlfl. 

The  ooait  finds  (and,  as  we  think,  on  snf- 
flolent  ertdoice)  that  the  deTendants  other 
than  Auerbach  Informed  plaintiff  of  these  ne- 
gotlatlons,  and  represented  to  it  that  the 
winding  up  of  the  btutneas  according  to  the 
terms  of  the  copartnership  articles  would 
orasams  a  long  time,  and  that  by  the  arrange- 
ment nnder  negotiation  the  plaintiff  would 
native  back  its  capital  mndi  sooner  than  if 
tlie  terms  of  the  articles  were  strictly  pur- 
saed,  and  fliat  the  plaintiff  would  not  be  en- 
titled to  any  interest  on  its  capital  after  the 
termluatlMi  of  the  partnership.  The  ooort 
finds  that  It  does  not  appear  that  these  rep- 
resentations were  not  true;  and  In  view  of 
Oie  fact  that  the  partnership  was  very  large- 
ly Indebted,  and  Its  assets  consisted  mainly 
of  mendiandise  and  Mils  receivable,  ttxe  evi- 
dence wmdd  have  amply  Justlfled  a  finding 
that  these  repreeentattona  were  true,  pro- 
vided Jefandants'  construotlou  of  the  terms 


of  the  articles  of  copartnership  was  correct, 
which  was  purely  a  question  ot  law.  The 
court  further  finds,  also  on  sufficient  evidence, 
that  in  September,  1890,  the  defendants  other 
than  Auerbach  agreed  with  plaintiff  that 
they  would  return  and  pay  to  it  its  capital 
of  $200,000  on  or  before  six  months  from 
January  1«  1891,  in  monthly  Installments,  pay- 
able at  their  convenience,  and  that  in  con- 
sideration thereof  plaintiff  agreed  with  them 
to  accept  payment  of  the  $200,000  in  the 
manner  and  at  the  times  proposed,  and 
would  not  require  or  insist  on  other  or  earlier 
payments  thereof,  and  that  it  was  mutually 
understood  between  the  parties  that  the  de- 
fendants other  t^fln  Auerbaxdi  might  and 
should,  upon  the  expiration  of  the  partner- 
ship, dose  up  and  dispose  of  Its  business 
and  property,  by  sale  or  otherwise,  as  to  them 
should  seem  meet  Hiereafter  the  general 
partners  consummated  the  proposed  arrange* 
ment  with  Wilder  and  Bomp,  and  formed 
with  them  a  limited  partnership,  to  wtiich, 
on  January  1,  1881.  they  transferred  all  the 
property  and  assets  of  tbe  old  firm,  subject 
to  its  liabilities,  which  the  new  firm  assumed. 
The  defendants  other  than  Auerbach  paid 
to  plalntlfl  its  $200,000  In  tostallmenta  wltbJn 
iix  months  trcaa  January  1,  1881,  according 
to  the  terms  ot  the  agreement  of  September, 
1880.  except  that  by  mutual  consent  the  pay- 
ment of  the  last  Installment  was  postponed 
a  few  days;  but  no  point  Is  made  on  this. 
The  plaintiff  received  these  payments  with- 
out making  any  claim  for  Interest,  and  no 
such  claim  ever  was  made  until  stwrtly  t>e- 
fore  Hie  commenoement  of  this  action,  in 
March.  1882.  The  comt  also  finds  that  there 
was  no  understanding  or  agreement  between 
the  plalntlfl  and  the  defendants  that  the 
capital  should  draw  Interest  after  the  ter- 
mination of  llie  partneroblp.  This,  of  course, 
refws  to  tbe  agreranmt  of  S^iteraber,  1880: 
and— at  least.  If  oonstmed  as  meaning  that 
there  was  no  agreement  one  way  or  the 
other  as  to  Interest— It  Is  supported  by  the 
uncontradicted  evld«ioe.  The  court  also 
found  that  the  general  partoers,  without 
knowledge  of  plaintiff,  made  a  simUar  ar- 
rangement with  AuerlHich,  the  other  spedal 
partner,  except  that  he  rec^ved  his  money 
somewhat  sooner  than  plaintiff;  but  we  canr 
not  see  bow.  in  view  of  tbe  other  flndiim 
that  is  at  all  material,  or  In  any  wa^  affects 
plalntifrs  legal  ri^ts. 

This  action  was  brought  to  recover  Interest 
on  tbe  capital  fn»n  Deo«nber  SI,  1880.  up 
to  the  respective  dates  at  which  It  was  paid. 
If,  by  the  terms  of  the  articles  of  copartner- 
ship, tbe  $200,000  capital  was  due  and  pay- 
able on  December  31,  1880,  it  may  be  con- 
ceded, in  accordance  with  plaintUTs  conten- 
tion, that  It  would  draw  Interest  from  that 
date,  and  that  a  mere  postponemmt  of  the 
time  of  payment  would  not  step  interest;  al- 
so, that  any  agreement  by  plaintiff  that  It 
should  not  draw  Interest  during  such  exten- 
sion would  be  void,  both  because  without 
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conanleratlon.  and  because  not  wtOUn  the 
autborit7  of  an  executor.  It  ttierefore  ee^na 
to  us  that  the  ease  dependB  entirely  upon 
whether  the  plaintiff's  opital  was,  nnder  the 
terms  ot  the  artiaes,  doe  and  payaUe  De- 
cember 31.  1890,  the  daj-'tfae  partaierdilp 
ended.  The  expren  proTi8l<«8  at  article 
eievea  are  a  complete  ansvrev,  ba  It  aeem* 
to  ns,  to  plalntlff'8  cootoitktt  on  tUi  peiift. 
That  article  acpresdr  pr<nUiaa  just  what 
shall  be  done  at  the  termlnatton  of  the  part- 
nership. The  property  Is  to  be  converted  In- 
to manej,  and  the  pFoceeds  ai^lled— Slis^ 
to  dtacharse  aU  the  IlabUities  vt  the  Arm;  and, 
second,  the  paymmt  to  Kittson  of  Ua  capital. 
Hence,  tl.  when  Jamarj  1, arrtrrd,  the 
prorialons  of  the  txticlee  had  been  atrictiy 
followed,  the  extent  o<  the  duty  ol  Ike  gok- 
eraJl  partners  would  have  been  to  OMLvert 
the  assets  of  the  partnership  Into  vaomej  with 
reasonable  diligence,  and  apply  the  prooeeds. 
as  fast  ajs  received,  tn  paymHit  of  tlie  Arm 
debts,  and  plaintiff  would  not  have  been  en- 
titled to  demand  one  dollar  tmtll  these  debts 
were  all  paid  In  ftdL  Then,  and  not  until 
then,  would  ft  have  be^  the  duty  ot  defend- 
ants to  begin  to  v*T  moneys  to  tkie  plalntlS, 
and  to  eontinae  to  do  so  until  tiie  ^00,000 
was  aU  paid.  If  the  defendants  i^roeeeuted 
this  proeeaB  of  Ikjukiatlou  In  good  faith,  and 
with  reasoaable  cUUgence  and  ability,  the 
plaiutifC  would,  fai  the  mean  time,  have  been 
entitled  to  neitho-  the  guarantied  10  per  cent 
profits,  nor  to  Interest  on  Its  capital,  whether 
the  Uauldatiott  occupied  six  numths,  one  year, 
or  two  years.  It  would  not  have  been  en- 
titled to  the  guarantied  10  per  cent  profit, 
because,  by  the  terms  of  the  articles,  that  Is 
limited  to  the  term  of  the  partnership.  It 
would  not  have  been  mtltled  to  interest,  be- 
cause there  is  no  express  itfovlslon  to  that 
effect  In  the  articles,  and  none  can  be  implied. 
Capital  doea  not  bear  interest.  In  the  absence 
of  an  express  agreement  or  a  usage  of  the 
firm  to  allow  it;  and,  even  if  there  is  an 
agreement  that  interest  shall  be  allowed  on 
caidtal,  It  ceases  to  operate  at  dissolution,  fur 
the  reason  that  Its  earning  capacity  has 
ceased,  and  it  Is  no  longer  beneficial  to  the 
other  partners  In  making  profits,  but  Is  re- 
solved into  property  held  only  for  purpoees 
of  distribution.  The  very  foundation  of  a 
contract  tor  the  allowance  of  Interest  on 
capital  Is  its  employment  in  profitable  banl- 
ness  transactions,  or  in  transactions  from 
which  profit  is  expected  to  accrue,  but  such 
employment  of  capital  terminates  at  the 
mom^t  of  dissolution,  after  which  no  new 
transactlcm  can  be  undertaken.  Watoey  v. 
Wells.  L.  B.  2  Ch.  App.  ilO;  BarfleM  v. 
Loughborough,  L.  R.  8  Ch.  App.  1.  Honce, 
a  claim  to  have  partnership  accounts  subse- 
quent to  the  dissolution  of  a  partnership 
taken  wltli  Interest,  as  between  the  partners, 
(In  the  absence  of  facts  raising  particular 
equities,)  can  be  maintained,  if  at  all,  only 
upon  the  footing  of  an  agreement  to  that  ef- 
fect There  la  no  unbending  rule  as  to  what 


facts  will  raise  such  an  eqoHy  as  will  antlior- 
Ise  the  allowance  of  Interest  In  aetOlng  part 
nmhipa  after  dlanhMion,  bat  each  case  must 
stand  OB  Its  own  Ibcta.  UnreaaoBable  d^y 
by  the  partner  who  has  possession  of  the  as- 
sets for  porpostiB  of  ttquldatfan  has  often 
been  held  to  ralso  snofa  an  equity;  so,  too,  an 
onantborlzed  use  of  the  partnership  property 
for  tadlvldiial  benefit.  And  wteaevM  bal- 
aaoes  are  ascwtalned,  so  ttiat  It  Is  determined 
how  nmch  is  due  each  partner,  and  it  be- 
oomes  the  duly  of  the  partnera  who  hold  or 
luv«  reortved  the  nost  to  pay  the  okhera. 
Interest  wiU  be  allowed.  It  la  on  this  claaa 
of  cases  that  plaintiff  hirgdy  rtilea,  and  the 
doctrine  of  which,  as  seems  to  us,  counsel 
misapplies.  Bis  claim  Is  that  because  by  the 
balance  sheet  rendered  Deeember  31,  1^0,  it 
was  definitely  deteraOned  that  11200.000  was 
^e  amovnt  coming  to  plahntUI,  therefore 
Interest  began  from  that  date.  It  la  dlflicnlt 
to  see  what  bearing  this  bohiaee  sheet  has 
on  the  question.  By  guarantying  a  certain 
net  yearly  profit  on  Kittstm'a  capital,  tlie  de- 
fendants had  Impliedly  gaainntled  the  ulti- 
mate repayment  of  the  capital  unimpaired; 
■0  ttiat  the  amount  coming  to  Kitiaon  on  that 
account  was  as  d^nlt^  determined  the  day 
the  partnership  was  formed  as  It  was  on  the 
day  it  aided.  Hie  doctzlne  of  the  cases  re- 
teered  to  proceed,  not  upon  the  ground,  mere- 
ly, that  the  amount  due  a  partner  had  been 
defltdtdy  asoMlalned,  hot  tliat  it  had  become 
the  duty  oi  the  other  partzrar  to  pay  over 
tiaat  balance;  and  tt  to  becauae  ot  the  failure 
to  perform  this  duty  that  he  la  charged  with 
interest,— a  state  of  facts  vrWch,  for  reasons 
already  given,  did  not  exist  in  this  case  on 
Deoember  31,  1S90.  Had  flie  partnership 
buslnese  been  liquidated  tn  accordance  with 
the  articles,  and  pn^ta  bad  resulted  from 
the  sale  of  the  property,  tlhe  plaintiff.  In  the 
absence  of  the  provtsions  of  the  seventh  sub- 
division of  article  11,  would  iwobably  have 
been  entitled  to  Ita  pro  rata  tdiare  of  soch 
im^ts;  but  there  la  no  rale  of  law  or  prin- 
ciple of  equity  upon  which  It  could  have  been, 
under  the  contract,  allowed  interest  on  Ita 
capital  after  dissf^utlon  of  the  partnerrtilp. 
Had  defendants,  without  a  previovs  arrange- 
ment with  plaintiff,  on  January  1,  1891  trans- 
ferred the  partnership  property  to  the  new 
firm,  probably  this  mii^t.  In  proper  proceed- 
ings for  an  accoontbis,  have  been  suffldent 
ground  for  charging  them  with  interest  But 
what  was  done  In  that  r^ard  was  done  pur- 
suant to  a  mutual  understanding  and  agree- 
ment between  the  parties.  Uoreover.  the 
idatntiff  Is  here  claiming  interest  not  on  the 
ground  of  any  acts  of  oml8dH:>n  or  commissiuo 
of  defendants,  creating  a  speclzii  equity  In 
Its  favor,  but  on  the  ground  that  it  Is  entitled 
to  it  OS  a  matter  of  C5on tract  under  the  arti- 
cles of  coitartnershlp. 

In  oonolueioa,  we  cannot  cee  why  the  ar- 
rangement mode  between  the  parties  was  not 
entirely  proper,  as  well  as  mutually  beneticioL 
Had  the  business  been  closed  up,  mnd  the  . 
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property  sold,  aocording  to  tlie  pro^ona  of 
tbe  arttctefl  oC  partnerdilp,  the  ptidntlff  wonld 
bave  sotten  nottdng  oat  of  It,  except  the 
9300,000.  Defendants,  probably,  were  the 
sainera,  by  b^ng  oiaUed  to  continue  the 
badness,  but  the  plaintiff  lost  nothing  by 
tbSa.  On  ttie  oontrary,  tt,  in  all  probablUty, 
reoetred  Its  money  sooner  than  It  otherwise 
woold  bare  done.  Order  afllnned. 


WATKINS  T.  LANDON  et  al. 
<SDpren)e  Court  of  MinocsoU.    Jan.  28,  1893.) 
.Pbopbietaxt  Trade-Uabk— liivaiKOBiiEXT— Evi- 
DKHCB  or  Damaoes  —  RacovBRY  or  Pbnaltt— 
Haw  Trial. 

1.  Aay  person  lawfully  acqaiiinK  a  koowl- 
edce  of  tM  comporitioo  ox  any  medidaal  prep> 
■ratttm,  not  patented,  has  tbe  leaal  ri^t  to 
manafactnre  and  eell  the  saine,  if,  by  reason 
of  the  mnnner  in  wblch  anefa  knowle^e  la  ac- 
qnired,  that  woald  not  oonatltnta  a  breach  of 
confidence  or  good  faith. 

2.  He  may  alao  publish  the  fact  that  bis 
product  Is  made  In  accordance  with  the  orisinal 
formnla  therefor. 

3.  'When  such  a  vreparation  has  come  to  be 
nopulBrly  knon'n  bj  the  name  of  a  person,  (e.  g. 
'T^'ard'a  lauiment,'*)  another  person  engajring 
in  tbe  manafactore  has  no  rleht  t<f  appropriate 
that  name  to  bta  own  excio^ve  use  aa  a  pro- 
piietarr  trade-raark  or  trade-nanw. 

4b  In  an  action  to  recover  damages  for  the 
wrongful  use  of  a  trade  label  resembling  that 
of  tbe  plaintiff,  the  plaiuUfl  is  not  entitled,  in 
the  absence  of  proof  ^  the  measure  of  damages, 
to  recover  the  peualtr  p^escTlbed  in  chapter  ITS, 
lAws  1SS5. 

5i  Itefnsal  to  allow  new  trial  for  alleged 
newlj^iscovered  eTidence  snstained. 

G.  Kvidence  held  to  justify  findings 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Winona  county; 
Start.  Judge. 

Action  by  J.  R.  Watklns  against  C.  O.  Lan- 
don  and  another,  partnera  aa  Landon  & 
Burcbard,  to  recover  damages  for  the  wrong- 
ful nse  of  a  trade-mark  resembling  that  of 
platQtlff.  Judgment  for  d^endants.  From 
an  order  refu^ug  a  new  trial,  plalntUC  ap- 
pealsL  Affirmed. 

Kjeyes  St  Brown,  for  appellant  Flnkeln- 
burs  A  Lees,  for  respondents. 

DICKINSON,  J.  Tbe  plaintlfl  complains  of 
an  infringement  of  what  he  (daims  to  be  a 
proprietnty  trade-mark,  and  of  unfair  compe- 
tition In  trade.  The  facts  of  the  case,  as  de- 
termined by  the  trial  court,  may  be  stated  as 
foUoxTS.  In  1S5C.  and  prior  thercito,  one 
Ward,  ciQed  Dr.  Word,  nlthone^  he  was  not 
a  physician,  residing  in  the  state  of  Ohio, 
made  and  sold,  imder  the  name  of  "Ward's 
Botanical  Liniment,"  a  medicinal  compound, 
prepared  In  accordance  with  a  formula  or  re- 
ceipt owned  by  blm.  In  that  year  he  sold 
and  imparted  to  one  Sands  the  formula  for 
making  the  liuhnent,  with  "the  whole  sole 
rf^t  of  Minnesota  Territory,  to  make  and  sell 
Ward's  Unlment  therein."  Sands  thereafter 
mamrfactnred  and  sold  the  Unlment  in  this 
state,  ander  the  label  and  designation  of 


Ward's  Oelebrattd  LlnlmaKt**  TUa  was  oonr 
tinned  sereral  years,  until  1868,  when,  not 
vohintarfly,  but  induced  by  thread  of  prosp- 
cution  by  the  plaintiff,  who  then  claimed  the 
sole  right  to  make  and  sell  Ward's  Unlment  In 
tills  state,  he  changed  the  label  on  the  Unl- 
ment made  and  sold  by  him  to  "T.  H.  Sands* 
Celebrated  Liniment,"  and  under  tiiat  desig- 
nation he  continued  the  manufacture  and  sale 
until  February,  1889.  The  preparation  came 
to  he  knoiem  aa  **Dr.  Ward's  ZinimenV*  prior 
to  1860,  and  has  ever  since  been  so  knomn. 
In  1867  the  plaintiff  agreed  with  Ward  that 
the  latter  should  procure  his  liniment  tu  be 
patented,  and  should  sell  to  the  former  tiie 
right  to  mannfactnre  and  sell  the  same  in  this 
and  some  other  states,  for  which  a  stated  oon- 
^eratlon  was  to  be  paid.  A  part  of  the 
agreed  consideration  was  then  paid,  and  the 
formula  was  disclosed  to  the  plaintiff  But 
tbe  liniment  was  never  patented.  Tho  plain- 
tiff then  commenced  to  mannfactnre  and  sell 
the  preparation  in  this  state,  under  the  desig- 
nation of  "Ward's  Celebrated  liniment." 
Since  1S70  be  has  manufactured  and  sold  a 
liniment,  the  formula  of  which  is  substantially 
tbe  same  as  that  used  by  Ward.  He  has  sold 
this  under  the  designation  of  "Dr.  Ward's' 
y^^table  Anodyne  Liniment,"  which  he  now 
claims  as  a  trade-mark.  By  this  name  and 
designation  the  liniment  manufactured  by  tiie 
plaintiff  has  become  widely  and  favorably 
known,  so  that  his  trade  therein  has  become 
INTOfltable.  From  1870  to  18S5  the  defend- 
ants purchased  liniment  from  the  plaintiff  in 
bulk,  and  sold  it  at  retail,  using  thereon  the 
label  "Dr.  Ward's  Unlment,  landon  A 
Burchard,  Druggists,  Plainview,  Minnesota," 
and  it  came  to  be  known  that  the  liniment  so 
sold  by  them  was  made  by  the  plaintiff.  Sub- 
sequent to  1S85  the  defendants  manufactured 
and  sold  a  Unlment  idmllar  to  Ward's  and 
labeled  'T>r.  Hoffman's  Vegetable  Anodyne," 
with  their  firm  name  added.  In  other  re- 
spects  the  labels  so  tdosaly  reseuibled  those 
used  by  the  plaintiff  that  they  were  calculated 
to  Induce  ordinary  purchasers  to  beUere  tliat 
the  preparation  was  the  plaintiff's  mnuufac- 
trie.  In  ISbO,  Sands  sold  and  Imparted  to  the 
defendants  the  formnla  purchased  by  him 
from  Ward,  with  the  right  to  make  and  sell 
the  same  In  this  state,  fflnoe  that  time  the 
defendants  have  manufactured  according  to 
that  formula,  and  hare  sold  the  product  un- 
der the  label  "Dr.  Ward's  Liniment,  London 
&  Burchard,  Druggists,  Plalnview,  Minne- 
sota." In  1890  certains  persons  (Batterton 
Bros.)  purchased  from  Ward  whatever  rights 
he  had,  and  in  1891  the  plaintiff  succeeded  to 
the  rights  of  such  purchasers. 

The  court  granted  to  the  plaintiff  appropri- 
ate relief  as  respects  the  use  by  the  defend- 
ants In  the  future  of  labels  resembUng  those 
of  the  phdntiff.  The  further  questions  pre- 
sented on  this  appeal  by  the  plaintiff  are 
whether  the  defendants  have  the  legal  right 
as  against  the  plaintiff,  to  make  and  seU  the 
oomponnd  aocording  to  Ward's  formula,  and 
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raider  flie  name  of  "Dr.  Ward's  Ltnlment;" 
and  whetiier  the  evidence  In  this  oase  was 
Huch  aa  to  entitle  the  plalntUI  to  recover  sub- 
stantial damages.  It  should  be  further  stat- 
ed that  while  the  decision  under  review  per^ 
mits  the  defendants  to  use  a  label  designating 
their  preparation  as  "Dr.  Ward's  Unlment," 
they  are  repaired  to  add  the  statement  that  It 
is  manufactured  by  them,  and  to  avcAd  tha 
use  of  labels  resembling  those  of  the  plaintiff. 
This  preparation  n^er  having  been  patented, 
and  Sands,  and  through  him,  these  defend- 
ants, having  lawfully  and  faliiy  acqidred 
knowledge  of  Ita  composition,  they  have  the 
legal  rl^t  to  manufacture  and  sell  It,  follow- 
hig  Ward's  formula.  See  authorities  cited  be- 
low. They  may,  too,  by  label  or  otherwise, 
publish  the  truth,  that  their  compound  Is  made 
in  accordance  with  Ward's  formula;  and  this 
may  be  by  a  formal  statement  to  that  effect, 
or  by  more  brief  terms  of  similar  Import, 
such  as  those  which,  by  the  declidon  under  re- 
view, the  defendants  are  permitted  to  em- 
ploy, viz.  "Dr.  Ward's  Liniment,  Manufac- 
tured and  Sold  by  Landon  &  Burchard,"  oto. 
Ohadwlck  t.  OoveU,  151  Mass.  190, 192.  23  N. 
m  Bep.  1068;  Marshall  v.  Pinkham,  52  Wis. 
672,  9  N.  W.  Rep.  615;  Massam  v.  Food  Go., 
6  Ch.  DlT.  574;  James  v.  James,  h.  B.  13  Bq. 
Gas.  ^1;  Manufacturing  Co.  t.  Loog,  L.  B.  8 
App.  Gas.  15,27;  Manufacturing  Co.  v.  Wilson, 

2  Ch.  Dlv.  434,  and  same  case  on  appeal.  Im  B. 

3  App.  Gas.  376,  3Si,  385,  398,  399.  WhUe  the 
dAdsion  last  cited  reverses  tliat  preceding  it 
upon  points  relating  to  the  evidence,  the  princi- 
ple to  which  we  dte  these  authorities  Is  recog- 
nized at  the  pages  above  givoL  Even  If,  un- 
der other  circumstances,  the  plaintiff  might 
have  rightfully  appropriated  exclusively  to 
his  own  use  the  name  of  Ward  as  a  part  of  a 
trade-mark  or  trade-name,  so  as  to  have  ex- 
cluded others  from  using  It,  as  a  means  of  de< 
daring  the  fact  that  the  compound  put  fortb 
by  them  was  made  according  to  the  formula 
of  Ward,  a  controlling  fact,  to  which  we  have 
called  attention  the  use  of  italics  in  the 
statement  at  the  case,  forbade  his  doing  so  in 
this  case.  This  preparation  had  been  for 
many  years  Imown  as  "Dr.  Ward's  Liniment," 
when  the  plaintiff  commenced  the  use  of  that 
name  in  connection  with  the  business.  Sands 
had  long  rl^tfully  made  and  sold  It  under 
that  name,  and  had  the  right  to  continue  to  do 
so.  He  had  contributed,  as  may  be  pre- 
sumed, to  the  popular  association  of  that 
name  with  the  remedy,  and  to  make  the  name 
peculiarly  valuable  to  any  manufacturer  who 
ml^t  appropriate  it  exclusively  to  his  own 
use.  The  name  had  thus  practically  come  to 
be  one  descriptive  of  this  preparation,  and, 
having  acquired  that  quality,  the  plaintiff  had 
no  rif^t  to  withdraw  It  from  further  use  by 
Sands,  or  by  any  other  person  who  might 
lawfully  manufacture  the  same  liniment,  and 
appropriate  it  to  his  exdurtve  use,  so  as  to 
give  him  a  practical  monopoly  in  the  sale  of 
the  preparation  which  he  had  no  exduMve 
rt^t  to  make  or  sell.   Canal  Oo.  t.  G&A,  33 


WalL  811;  Stachelberg      Ponoe,  128  U.  B. 
CSa,  9  Sup.  Ct  Rep.  200;  Van  Biel  v.  Pr«ft- 
oott,  82  N.  T.  630;  MarshaU  v.  PInScham, 
pra. 

It  Is  of  llttie  importanoe  that,  by  reason  of 
the  plaintiff's  threatened prosecutiju  of  Sands, 
and  of  the  inability  of  the  latter  to  enter  into 
litigation,  as  be  testifies.  Sands  had  discontin- 
ued the  use  of  the  name  of  Ward.  The  mim- 
ufacture  and  sale  of  the  liniment  was  contin 
ued,  and  it  continued  to  be  known  as  "Dr. 
Ward's  Ldniment"  down  to  the  time  when  thv 
plaintiff  sought  to  appropriate  those  words  to 
his  exdusive  use.  He  had  no  right,  by  such 
an  appropriation  of  the  common  name  of  this 
remedy,  of  established  reputation,  to  depjivt." 
other  manufacturers  of  the  benefits  of  that 
name  as  properly  and  truly  dedgnating  the 
article  manufactured  by  them.  Sands  bad 
the  right  to  resume  the  use  of  the  name  which 
the  plaintiff  had  no  rl^t  to  appropriate  after 
it  came  to  be  tlie  common  name  for  the  lini- 
ment. 

There  Is  no  proof  of  the  amount  of  damage 
which  the  plaintiff  may  have  suffered  from 
the  partial  resemblance  to  the  plaintlflrs  label 
of  the  label  formerly  used  by  the  defendants, 
bearing  the  words  "Dr.  Hoffman's  Vegetable 
Anoydne,"  but  It  Is  contended  that  even  In 
the  absence  of  such  proof,  damages  should 
have  been  awarded  to  the  extent  of  $100,  pur- 
suant to  diapter  178,  {  4,  Laws  1885.  But  It 
is  only  in  cases  where  the  person  Imitating 
the  label  or  trade-mark  of  another  does  so 
with  the  fraudulent  Intent  expressed  In  that 
section,  ar.  1  which  Is  there  dedared  to  be 
criminal,  that  such  a  statutory  i>enalty  Is  re- 
coverable. The  court  has  not  found  that  the 
defendants  were  actuated  by  a  fraudulent 
piupose,  and  the  evidence  did  not  require 
such  a  conclusion;  hence  the  plaintiff  cannot 
prevail  In  this  particular.  The  fact  tiiat  the 
action  is  not  for  the  recovery  of  the  penalty 
would  lead  to  the  same  conclufilon. 

For  the  reasons  assigned  by  tiie  learn- 
ed judge  of  tiie  district  court  as  to  the  cinim 
of  newly-discovered  evldenoe,  we  do  not  think 
that  he  erred  in  his  refusal  to  accept  that  aa 
a  sufficient  ground  for  allowing  a  new  trial. 
We  deem  the  fimUngw  of  fact  Justified  by  the 
evidence.  Upon  some  other  matters  referred 
to  in  the  briefs  comment  la  anneo.ss.117. 

Order  affirmed. 


AKERS  et  aL  T.  THWING  et  aL 
(Supreme  Court  of  Minnesota.    Jan.  28,  1803.) 
Attoknbt  aho  CijIsnt— Action  vob  PaorasBioic- 

AL  SeRVICSS  —  BCFFICIBHCT    Or    EviUBNOB  — 

Crobs-Bxamisation  or  Witkbss  —  Bahiu.bss 
Ebboh.  . 

1.  Evideoce  hdd  to  jnstifr  the  verdict  upon 
issaes  as  to  the  value  of  profettional  services 
of  attorneys  at  taw.  and  as  to  whether  there 
had  been  any  speciiu  agreement  xeqiecting  t&e 
same. 

2.  A  cn>s»«xanilnattJon  upon  immaterial 
matters,  whereby  it  was  Maght  to  lay  tlw 
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fnmdatton  for  Impeadunent,  Md  hannleai; 
the  teetimonr  not  bring  prejodtcial. 

3.  So  had  of  other  Immaterial  evtdencs. 
(SyUabua  hy  the  Comt.) 

Appeal  from  (llR»r1ct  coart.  Hennepin 
floon^;  Oanty,  Jndga 

AiTtlon  b7  Walter  E.  Aclcera  and  another,  oo- 
partners  as  Ackers  &  Lancaster,  against  Jo- 
seph E.  Thwlng  and  othei-s,  to  recover  for 
servlcea  rendered  by  plaintiffs  as  atto:  npys  at 
law.  From  a  Judgment  for  plaintiffs,  dtfead- 
ants  appeaL  Affirmed. 

Boardman  ft  BoiUeUe,  for  appellants. 
Afcera  ft  Lancaster  and  Bnx^  ft  Hemlrix. 
for  respondents. 

DICKINSON,  J.  This  Is  an  action  to  re* 
corer  for  profesdonal  aerrlces  rendered  In 
behalf  of  the  defendants  by  the  plaintiffs  as 
Bttom^s  at  law.  The  plaintiffs  recorered. 
The  only  Issues  of  fiict  were  as  to  the  value 
of  the  services,  and  as  to  whether  there  had 
been  a  apedal  agreement  respecting  the 
diarge  to  be  made  tber^or.  ^Hiere  is  no 
room  for  donbt  that,  as  to  these  qoestlons  of 
taiet,  the  detemdnatlon  Involved  la  the  ver- 
^et  was  amply  sustained  by  the  evidence. 
Numerous  assignments  of  error  are  present- 
ed relating  to  the  rulings  of  the  court  as  to 
the  admlsslMllty  of  evldwce.  Several  of 
these  are  based  upon  the  overruling  of  ob- 
jections to  qnestlonB  addressed  to  the  de- 
fendants aa  cross-exandnatlon  by  the  plain- 
tiffs as  to  matters  not  strictly  relevant  to 
the  IflBoe;  this  examination  being  evidently 
fbr  the  purpose  of  laying  a  foundation  for 
contradicting  and  impeaching  the  witnesses. 
Even  if  it  be  conceded  that  this  cross-exam- 
ination was  b^ond  the  reasonable  discretion 
Gf  the  court,  it  is  very  apparent  that  It  was 
harmleaa.  The  answers  given  were  not  in 
rbema^ves  prejudicial,  and  the  court  refused 
to  recdre  the  evidence  (dCered  to  contradict 
or  impeacdi  the  wttnessee.  The  other  evi- 
dence referred  to  In  the  assignment  of  error 
may  be  grouped  In  two  classes,— one  consist- 
ing of  evidence  the  propriety  of  which  Is  so 
apparent  Ibat  it  ou^t  not  to  be  called  in 
question;  and  as  to  the  other  doss  It  Is 
eqiually  apporoit  that  It  could  not  in  any  way 
liave  prejudiced  tba  defendants  or  affected 
the  result  Order  affirm^ 


WBTTB  T.  WBSTEBN  ASSUB.  00.  OF 
TORONTO. 
Supreme  Ooart  of  Minnesota.   Jan.  20,  169S.) 
RaVlSW  OS  APFBAL— QUBBTIONB  HOT  Raisbd  Bs- 

Low  —  Visa  litsDRAHOB  —  iHTiBFaBTAXioy  or 

POUOT— EVIDBKCB. 

1.  Ordinarily  this  court  wUl  not  decide  a 
csnse  upon  a  question  of  law  which  it  ii  mani- 
fest was  not  presented  to,  and  passed  on  by, 
the  trial  court,  especially  where  it  Is  such  that, 
had  it  been  there  raised,  it  might  have  been  ob< 
riated  by  atnendmeat  of  the  pleadings^  or  the 
IntroductioD  of  further  erldence. 


2.  In  a  jwllcy  <it  Insurance  the  house  In- 
sured was  deBoriI>ed  as  "occupied  as  a  sporting 
house."  that,  as  the  term  "sporting  house" 

has  an  InDocent  as  well  as  xuilty  meaning.  It 
cannot  be  said,  without  proof  of  the  sense  In 
which  it  was  uaed,  that  the  policy  shows  oon- 
closively  that  the  occupancy  of  the  house  was 
for  unlawful  purposes. 

S.  ^^'^lere  it  is  not  apparent  that  the  parties 
consented  to  try  an  issue  not  made  by  the  plead- 
ings, evidence  that  might  be  proper  upon  audi 
an  issue  is  not  to  be  considered  in  respect  to  it. 
(Syllabus  by  the  Courts 

Appeal  from  district  oouTt,  Grow  Wing  coun- 
ty; Hollnnd,  Judge. 

Action  by  Lyman  P.  White  ag  il"st  the  West- 
em  Assurance  Compaoy  of  Toronto,  Gan.,  on 
a  policy  of  Insurance.  Judgment  for  ptolntlff. 
Defendant  appeals.  Affirmed. 

W.  S.  McCloinhan  and  W.  U.  Uantor, 
(Euefltaer  ft  Fauntteroy,  of  oounsd,)  fbr  ap- 
pelhmt   JjBoa  B.  Ltmi,  for  respondent 

OILFUXAN.  G.  J.  Action  on  a  polloy  In- 
suring a  dwelllnc  house,  wbSdti  the  policy 
states  to  be  "oocuiried  as  a  sporting  house.** 
The  complainant  quotes  from  the  policy  the 
part  describing  the  house,  and  stating  Its  oo- 
onpation.  The  answer  quotes  from  the  poli- 
cy several  oondltlons  upon  which  it  was  to  be- 
come void,  or  which  were  condidons  prece- 
dent to  the  rf^Lt  to  recovery  on  it;  and  sl- 
leges  breaches  In,  or  taOnre  to  oomj^ly  wltii, 
such  oondltlons.  Among  those  of  which  a 
breach  Is  alleged  Is  em  that,  if  the  hoose 
sihould  become  vacant  or  unoccupied,  and  so 
remain  for  ten  days,  the  policy  should  be 
void.  There  was  no  suggestion  in  the  answer 
tiut  tite  house  was  occupied,  or  Intended  to 
be  ooonpled,  for  an  illegal  purpose,  or  that  the 
insurance  was  effected  with  a  view  to  continue 
any  such  occupancy.  There  was  no  attempt 
to  set  up  as  a  d^ense  that  the  contract  of  In* 
nminoe  was  m^aL  At  the  trial  Ihe  only 
taue  of  fact  litigated  was  ss  to  the  house  be- 
ing vacant  for  10  di^  At  the  close  of  plain- 
tiff's evidence  defendant  moved  for  a  dismiss- 
al, on  tiie  gnnmd  **tliat  plaintifl  haa  failed  to 
prove  foots  sufficient  to  sustain  a  oaiue  of  so- 
tton,**  irtilch  was  refused.  At  the  dose  of  all 
the  evidence  the  deflendant  asked  a  direction 
to  find  a  verdict  tor  defiant,  wtthout  stat- 
ing any  reason  for  asking  It,  and  whtoh  was 
refused.  There  was  a  verdict  and  Judgmmt 
for  plaintifl. 

Hie  point  now  mode  fa  tbMt  tiie  poUcy  was 
void,  because  upon  a  house  ooctipied  for  un- 
lawful purposes,— purposes  making  It  a  pubUo 
nuisance.  It  Is  msnlfest  that  the  point  was 
not  made  In,  nor  decided  by,  the  court  below. 
It  is  undoubtedly  stiggested  here  for  the  first 
time.  In  Ihe  record  there  Is  not,  from  be- 
ginning to  end,  a  word  to  surest  a  claim  by 
defendant  that  tiie  contract  was  Told  for  that 
reason,  or  that  either  the  plaintiff  or  the  court 
understood  It  to  make  such  a  dalm.  The 
cause  evidently  proceeded  and  was  tried  on 
the  theory  that,  except  for  the  matters  al- 
le^ed  In  the  answer,  tiie  plaintiff  could  re- 
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cover.  It  Ig  a  rule  that  generally  this  court 
win  not  decide  a  cause  upon  an  issue  of  face 
or  law  not  presented  to  and  passed  on  by  the 
trial  court;  and  that,  where  it  is  unquestion- 
oble  that  the  party  tried  his  cause  upon  one 
theory,  either  of  the  facts  or  the  law,  In  the 
court  below,  he  will  not  be  permitted  to  shift 
his  ground,  so  as  to  present  an  entirely  dif- 
ferent theory  here.  Keye='  v.  tjl.ii*e.  40  Minp. 
84,  41  N.  W.  Rep.  463;  Bo  ld  v.  Corbett,  2 
Minn.  248;  Johnson  v.  Sherwood,  45  Minn.  9, 
47  N.  W.  Rep.  262;  Cochrane  v.  QuacXoiihush, 
20  Minn.  370,  13  N.  W.  Rep.  154.  The  rule 
probably  would  not  apply  where  the  record 
shows  conclusively  that  tiie  party  recovering 
is  »ot  entitled  to  recover,  as  where  a  com- 
plaint shows  conclusiv^y.  so  that  It  cannot 
be  helped  by  proof  or  amendment,  that  there 
is  no  cause  of  action,  or  where  it  appears  by 
evidence  incapable  of  being  rebutted  or  ex- 
plained away  that  there  is  no  cause  of  action, 
or  that  there  is  a  defense.  But  to  permit  a 
party,  upon  an  appeal,  to  shift  his  ground  so 
as  to  present  here  a  question  of  law  not  raised 
In  the  trial  court,  in  a  case  where,  had  It  been 
presented  there,  the  court  might  hsive  obviated 
U  by  allowina:  amendments,  anil  the  introduc- 
tion of  further  evidence  might  enat)to  him  to 
mislead  the  trial  court  and  the  opposite  par- 
ty, and  so,  really,  to  commit  a  fraud.  With- 
out Intimating  whether,  had  the  occupation  or 
the  house,  as  described  In  the  poUcy,  been 
for  an  unlawful  use,  It  would  have  rendered 
the  policy  void,  we  will  merely  consider 
whether  the  terms  used  show  conclualvely 
that  the  oocupstion  was  for  such  a  use.  Tf, 
tn  f^ct,  after  the  policy  issued,  the  house  was 
occupied  for  illegal  purposes,  that  would  not 
render  the  policy  void  ab  initio;  whether  it 
would  be  cause  to  avoid  it  would  depend  on 
its  conditions.  The  term  'Sporting  house" 
does  not  necessarily  mean  a  house  kept  or 
used  for  unlawful  s[K>rts  or  practices.  The 
definition  In  the  Oentury  Dictiouirv  Is:  "A 
house  frequented  by  sportsmen,  betting  men, 
gamblers,  and  the  UIec."  One  of  Its  deQni- 
tlons  of  "sportsman"  is:  "One  who  sports; 
specifically,  a  man  who  practices  field  siwrts, 
especially  htmtlng  or  fishing,  usually  for 
pleasure,  and  In  a  legitimate  manner."  A 
house  would  not  be  a  public  nuisance  merely 
because  frequented  by  such  men,  or  kept  for 
their  use.  The  term  having  an  innocent  as 
well  as  a  guilty  meaning,  the  sense  In  which  It 
was  used  In  the  policy  was  open  to  proof  upon 
an  issue  made  upon  the  validity  of  the  policy, 
by  reason  that  It  contemplated  an  unlawful 
occupation  of  the  house.  There  was  no  such 
issues  made  by  the  pleadings;  and,  although 
there  was  evidence  from  which  the  jury,  on 
such  on  lame,  ml^t  have  found  that  the  par- 
ties used  the  term  in  the  unlawful  sense, 
there  Is  nothing  In  the  proceedings  to  Indicate 
that  the  parties  understood  they  were  trymg, 
or  consented  to  try,  such  an  Issue.  That  evi- 
dence was  not,  therefore,  to  be  considered  In 
refli>eet  to  such  an  issoe.   JTudgment  affirmed. 


HOPKINS  T.  DINEEN  et  al. 
(Supreme  Court  of  Iowa.    Feb.  2^  1803.) 
Dismissal  of  Appeal — Ixsufficiext  Record. 
Where,  on  an  appeal  from  a  judgmeot 
by  de&ult,  the  record  does  not  contain  the 
evidence  <xa  which  such  judgment  was  based, 
and  there  are  no  assignments  of  error,  there  ia 
nothing  the  court  can  review,  and  the  appeal 
will  be  dismissed. 

Appeal  from  district  court,  Woodbury 
county;  0.  II.  Lewis,  Judge. 

Action  to  abate  a  nuisance.  Decree  for  de- 
fendants. Plaintiff  appealed. 

Garter  &  Brown,  for  appellant 

ORANGETl,  J.  The  defendants  are  John 
and  Dan  Dineen  and  John  Arensdorf.  The 
petition  shows  that  Arensdorf  was  the  keeper 
of  a  saloon,  and  the  defendants  Dineen  the 
owners  of  the  premises  on  which  the  nui- 
sance was  maintained,  and  that  they  had 
knowledge  of  the  fact  as  to  their  use.  Ap- 
plication was  made  for  a  temporary  writ  of 
Injunction,  which,  upon  e\idence  produced, 
was  granted  as  to  Arensdorf  and  refused  as 
to  the  other  defendants.  At  the  final  hearing 
all  the  defendants  were  upon  the  return  of 
the  original  notice  adjudged  In  default,  and 
a  decree  entered  against  Arensdorf  Novem- 
ber 6,  3800.  As  a  further  Judgment  entry  the 
following  appears:  "And  now.  at  this  time, 
to  wit,  November  11,  1890,  this  cause  com- 
ing on  for  further  hearing,  plaintiff  appears 
by  his  attorneys.  Carter  &  Brown,  and  there- 
upon all  the  evidence  heretofore  offered  aa 
tr-  John  Dineen  and  Dan  Dineen  on  applica- 
tion for  temporary  writ  now  offered  by  the 
plalntifC  as  against  them  for  permanent  writ, 
and  the  court,  being  fully  advised  in  the 
premises,  finds  that  the  temporary  writ 
should  be  denied.  Accoi-diagly  It  Is  the  order 
and  judgment  of  the  court  that  the  perma- 
nent writ  of  Injunction  as  to  the  above-named 
defendants  be,  and  the  same  is  hereby,  de- 
nied." It  is  this  Judgment  as  to  the  defend- 
ants Dineen  of  which  complaint  Is  made  here, 
and  It  Is  insisted  that  because  of  their  de- 
fatilt  there  should  have  been  a  decree  again^it 
them  as  prayed,  and  appellant  relies  ui>on 
Bell  V.  Glaseker,  82  Iowa,  736,  47  N.  W.  Itep. 
1042,  and  the  relhince  Is  directly  upon  the 
legal  effect  of  the  default  as  admitting  the  al- 
legations of  the  petition.  The  difficulty  we 
encounter  in  sustaining  the  claim  of  appel- 
lant Is  the  condition  of  the  record  before  us. 
The  judgment  complained  of  does  not  seem 
to  have  been  based  upon  the  facts  as  shown 
by  the  default,  but  upon  facts  as  disclosed  by 
evidence  offered  by  the  plaintiff.  The  evi- 
dence submitted  Is  not  In  the  record,  and 
therefore  we  cannot  try  the  cause  de  novo. 
If  not  triable  de  novo,  it  must  be  tried.  If  at 
all.  upon  errors  assigned.  See  Schmeltz  v. 
Schmeltl.  52  Iowa,  512,  8  N.  W.  Rep.  536, 
and  cases  there  cited.  Also  Patterson  v. 
Jack,  59  Iowa,  032, 13  N.  W.  Rep.  724.  There 
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b  no  aarignment  at  errors  In  ttae  case,  and 
hence  nothing  for  oor  rerlew.  The  Judgment 
bdow  la  affirmed. 


FIBOT  NAT.  BANK  OF  SUTHERLAND 

CLEMENTS. 

(Sivreme  Court  of  Iowa.    Feb.  1,  1808.) 

BBS  Judicata— Neolioisci  or  Countt  Bbcoki>- 
BR — Pailckb  to  Kbcomd  Mortgagb. 

1.  Where  a  party  interreoes  Id  an  attach- 
ment suit,  and  claims  the  attached  propertr 
Dnder  a  mortgage,  and  the  only  question  plead- 
ed and  tried  la  as  to  notice  of  the  mortgage, 
and.  the  deefmon  being  against  him,  the  inter- 
vener anea  the  county  recorder  for  negligence 
in  indexing  the  mortgage,  the  recorder  1«  not 
tatopptti  to  deny  the  fraudulent  character  of 
the  m<»tgage. 

2.  TTnder  Code,  i  1926,  reqoiring  the  coao- 
ty  recorder  to  Index  any  instrument  filed  for 
record  forthwith,  any  delay  in  indexing  such 
ao  instrmneDt  la  presnmptiTe  evidence  of  neg- 
ligenee. 

3.  The  recorder  testified  that,  with  the  aid 
of  a  derk,  he  waa  able  to  do  the  work  of  the 
office;  that  the  clerk  did  not  work  at  indexing 
instmmentB;  that  it  took  from  10  to  15  min- 
utes to  index  an  instrument;  that  on  the  day 
in  Qopstlon  SO  iiiRtruments  were  filed  for  rec- 
onl;  that  plaintifTB  was  the  twenty-soTenth  in 
nuniber;  and  that,  belnfr  busy  with  other  work, 
he  indexed  26  on  that  day,  and  the  balance  on 
the  next  day.  ffdd,  that  the  evidence  eataV 
Eshed  negl^oice. 

Appeal  from  district  court,  O'Brien  coun- 
ty; Scott  M.  Ladd,  Judge.  . 

Action  to  recover  damages  alleged  to  have 
been  caused  by  the  neglect  of  defendant,  as 
county  recorder,  to  index,  within  dne  time, 
a  chattel  mortgage  filed  in  bis  office  for  rec- 
ord. There  was  a  trial  by  jury,  and  a  rer- 
dlct  and  Judgment  for  defendant.  The 
plaintiff  appeals. 

H.  H.  Crow  and  E.  a  Herrlok,  for  appd- 
laut   W.  D.  Boles,  for  appellee. 

ROBINSON.  C.  J.  On  the  lltb  day  of 
February,  1889,  E.  H.  Famsworth,  a  mw- 
diant  engaged  la  busiuees  at  Sutherland, 
executed  on  his  stock  of  merchandise  a  ohat- 
tel  mortgage  to  plaintiff  to  secure  an  indebt- 
edness of  ¥1,075.  The  mortgage  was  at 
ODce  sent  across  tbe  country  to  the  defend- 
ant, at  his  office  in  Prlnghar,  to  be  rticorded. 
It  was  filed  In  his  office  at  45  minutes  after 
3  o'clock  in  the  afternoon,  but  was  not  In- 
dexed until  about  8  o'clock  the  next  morn- 
ing. After  the  xaortguge  was  filed,  but  be- 
fore tt  was  Indexed,  two  actions,  aided  by 
attachment,  were  commenced  against  Fama- 
wortb.  and  the  writs  were  levied  upon 
the  mortgaged  property.  The  first  writ, 
lasued  at  the  suit  of  Sperry,  Watt  &  Oarver, 
was  levied  at  10  o'clock  In  tho  evening  of 
February  11th,  and  the  other,  issued  in  favor 
of  lUder,  Wallace  &  Co.,  was  levied  at  'JO 
minutes  after  6  o'clock  In  the  morning  of 
February  12th.  A  Judgment  was  obtained 
lu  euch  suit,  and  the  attached  property  was 
exhausted  to  satisfy  them.  The  plaintiff 
dalma  that  It  waa  the  Auty  of  defendant,  aa 


recorder,  to  index  the  mortgage  at  the  time 
it  was  filed,  and  that  in  consequ«ice  of  hla 
failure  to  do  so  the  mortgage  Hen  was  lost; 
that  Famsworth  la  Insolvent;  and  that  in 
conseciuMioe  at  Hbe  failure  of  defendant  to 
perform  his  duty,  plaintiff  has  sustained 
damage  to  the  amount  of  $450.13,  besldeH 
interest  and  certain  costs.  Of  the  several 
defenses  pleaded  defendant,  but  two 
are  Involved  In  this  ^peal.  The  first  of 
them  Ib  that  the  mortgage  was  fraudulent; 
and  the  second  Is  that  on  the  day  It  was 
filed  for  record  the  defendant  waa  required 
to  perform  an  unusnal  amount  of  official 
work;  that  he  worked  faithfully  and  contlifc- 
nonsly  until  after  the  usual  time  for  stopiring 
work,  but  waa  unaMe  to  index  the  mortgage 
in  controversy  until  the  morning  tit  the  next 
day;  and  that  he  performed  his  duty  folly. 
The  Jury  returned  answers  to  several  special 
interrogatories,  which,  ff  well  founded,  show 
that  the  mortgage  waa  fraudulrat,  and  that 
defendant  Indexed  tt  aa  soon  aa  he  reason- 
ably -could  do  so.  The  claim  of  plaintiff 
against  Famsworth,  the  fact  that  he  la  In- 
aolvent,  ai^  that  plaintiff  sustained  damages 
to  the  amoimt  claimed  by  reason  of  the  fail- 
ure of  defendant  to  Index  the  mortgage  be- 
fore the  levy  of  the  second  writ,  must  be  re- 
garded for  the  purposes  of  this  appeal  as 
admitted  or  established      the  evidence. 

1.  The  plaintiff  intervened  in  each  of  the 
two  cases  against  Famsworth  to  which  we 
have  referred,  and  claimed  a  lien  on  the  at- 
tached property,  by  virtue  of  Its  mortgage, 
superior  to  that  created  by  the  levy  of  the 
writ  of  attachment  The  answers  to  the  pe- 
titions of  intervention  were,  In  effect,  a  denial 
of  the  claim  of  the  Intervener,  and  an  av^ 
meat  that  the  attaching  plaintiff  had  no  no- 
tice of  the  mortgage  at  the  time  the  writ 
was  levied.  The  Issues  arlatog  on  ttae  peti- 
tion in  the  case  In  which  Sperry,  Watt  ft 
Oarver  were  plaintiffs  were,  by  stipulation, 
to  be  governed  and  determined  by  the  deci- 
sion on  the  issues  presented  by  the  i>etitlon 
of  bitervention  In  the  case  of  Bider,  Wallace 
ft  Co.  V.  Famsworth.  The  decision  in  that 
case  was  adverse  to  the  intervener,  and  Ita 
petition  was  therefore  stricken  from  the  rec- 
ord in  the  other  case.  The  appellant  con- 
tends that  the  question  of  fraud  was  adjudi- 
cated in  thcae  caaea,  and  cannot  be  tried  in 
this  case.  But  it  Is  not  shown  that  the 
question  of  fraud  was  presented  by  the 
pleadings  in  the  Intervention  proceedings, 
and  it  affirmatively  appears  that  the  only 
Issue  tried  was  that  In  regard  to  notice  of 
the  mortgage.  The  defendant  was  not  a 
party  to  those  actions,  and  Is  not  estopped 
to  now  assert  any  valid  defense  resting  up- 
on the  alleged  fraudulent  character  of  the 
mortgage  which  he  may  have. 

2.  SecUoD  1923  of  the  Code  provides  for 
the  recording  of  Instruments  conveying  per- 
sonal property.  Section  1024  reouires  the 
recorder  to  keep  an  entry  book  or  Uidex  for 
Boch  instruments,  properly  mled,  so  as  to 
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show.  In  parallel  coluums,  "(1)  the  mortga- 
gors or  vendors;  (2)  the  mortgagees  or  ven- 
dees; (3)  the  date  of  the  filing  of  the  Instru- 
ment; (4)  the  date  of  the  instrument  Itself; 
<S)  Its  nature;  (6)  the  page  and  l>ook  where 
the  record  la  to  be  found."  Section  1925  Is  as 
follows:  "Whenever  any  written  Instrument 
of  the  character  atxive  contemplated  Is  filed 
for  record  as  aforesaid,  the  recorder  shall 
note  thereon  the  day  and  hour  of  filing  the 
same,  and  forthwith  enter  in  his  entry  book 
all  the  particulars  required  in  the  preceding 
section,  except  the  sixth;  and  from  the  time 
of  said  entry  the  sale  or  mortgage  shall  be 
deemed  complete,  as  to  third  persons,  and 
bare  the  same  effect  aa  though  It  had  been 
accompanied  by  the  actual  delivery  of  the 
property  sold  or  mortgaged"  The  duty  Im- 
posed upon  the  recorder  by  this  section  Is 
of  the  most  important  character,  and  cannot 
be  delayed,  to  permit  the  doing  of  other 
work,  but  must  be  performed  as  soon  as  It 
con  be  done,  with  reasonable  exertions. 
The  diligence  required  Is  determined  by  the 
nature  of  the  work,  and  the  objects  to  be 
accompUshed  by  it,  as  well  as  by  the  dr- 
cumstances  which  affect  the  performance  of 
the  duty.  Greater  diligence  Is  necessary 
than  would  be  demanded  to  record  nn  In- 
strument already  Indexed,  or  than  would  be 
required  In  ordinary  business  transactions. 
No  doubt  circumstances  may  exist  which 
will  Justify  some  delay  on  the  part  of  tlie 
recorder  In  Indexing  Instruments  like  that  in 
question.  He  is  not  required  to  perform  the 
Impossible,  nor  Is  he  obliged  to  anticipate, 
and  be  prepared  to  meet,  every  extraordi- 
nary and  unforeseen  demard  uiK>n  his  time. 
But  the  nature  of  the  duty  to  Index  Instru- 
ments like  that  In  question,  filed  for  record, 
and  the  Interests  to  be  protected  by  It  are 
liable  to  be  of  such  great  Importance,  that 
it  should  be  performed  as  speedily  as  Is 
piacttcable,  even  at  the  cost  to  the  recoruer 
oC  unusual  Inconvenience  and  labor.  It  Is 
the  duty  of  first  importance,  and  should  be 
first  discharged.  If  it  be  shown  that  such 
an  Instroment,  duly  filed  for  record,  was  not 
at  once  Indexed,  a  presumption  of  negli- 
gence on  the  part  of  the  recorder  would 
ailse,  and  the  burden  of  disproving  It  would 
be  upon  him.  This  Is  true,  for  the  reason 
that  the  law  makes  It  his  duty  to  Index  the 
Instrument  "forthwith;"  and  it  must  be  pre- 
sumed, In  the  absence  of  proof  to  the  con- 
trary, that  he  Is  able  to  do  so,  and  for  the 
further  reason  that  any  facts  which  would 
Justly  delay  are  peculiarly  within  his  own 
knowledge.  Therefore,  when  plaintiff  showed 
that  16  hours  elapsed  between  the  filing  and 
Indexing  of  Its  chattel  mor^ge,  and  that  It 
sust^ed  damage  in  consequence  of  that  de- 
lay. It  bad  established  a  prima  facie  right  of 
recovery.  The  evidence  submitted  on  the 
part  of  defendant  tended  to  show  the  fol- 
lowing facta:  With  the  assistance  oi  csie 


clerk,  defendant  was  able  to  do  the  yrotk.  of 
the  office  during  February,  1889,  On  ttie 
11th  day  of  that  month,  30  Instruments  wer3 
filed  in  the  office  for  record,  of  which  26 
were  filed  before  the  one  In  controversy.  It 
was  the  custom  of  defendant,  when  an  In- 
strument was  received,  to  note  thereon  the 
day  and  hour  of  filing,  and  then  to  ascertain 
If  Its  form  was  like  any  of  the  forms  printed 
In  the  record  books  of  his  office;  and.  If  It 
was,  he  would  also  note  on  the  Instrument 
the  book  and  page  where  It  would  be  re- 
corded. From  10  to  15  minutes  were  occu- 
pied in  making  these  notations  on  an  Instru- 
ment, and  In  Indexing  It.  On  the  day  ^>ecl- 
fied,  28  Instruments  were  Indexed  by  the  de- 
fendant, In  the  order  in  which  they  were  re- 
ceived. His  clerk  bad  been  In  the  office  but 
a  few  days,  and  was  not  regarded  as  compe- 
tent to  do  that  kind  of  work.  He  was  en- 
gaged In  recording  Instruments,  and  was  not 
called  upon  to  assist  in  Indexing.  It  Is  not 
shown  at  what  hours  the  26  Instruments  in- 
dexed were  filed,  but  It  is  not  claimed  that 
they  were  filed  late  In  the  day.  The  instru- 
ment next  preceding  the  one  in  question  waa 
filed  at  3  o'clock  In  the  afternoon.  The  mall 
was  obtained  at  S  o'clock  In  the  morning, 
and  defendant  worked  in  his  office  from 
that  time  until  6  o'clock— or  perhaps  hf\it  an 
hour  later— at  night,  excepting  for  half  or 
three  quarters  of  an  hour  at  the  time  for 
dinner.  It  appears  from  the  testimony  of 
defendant,  giving  him  the  benefits  of  all  rea- 
sonable doubts,  that  he  could  have  noted 
the  filing  on,  and  Indexed,  36  Instruments 
diulng  the  time  he  spent  In  his  office  oa.  the 
day  in  question,  or  10  more  than  were  in- 
dexed, and  that  he  must  have  ^>ent  several 
hours  in  doing  work  which  should  have  been 
postponed.  If  It  could  not  have  been  done 
titherwlse,  until  after  the  Indexing  was  com- 
pletod.  In  other  words,  the  defendant  has 
shown  affirmatively  that  he  could  baye  In- 
dexed the  mortgage  In  question  more  tlian 
12  hours  before  the  second  writ  was  levied, 
without  requiring  any  as^tance  from  his 
clerk,  and  without  woriclng  more  than  the 
usual  number  of  hours.  He  not  only  fallecl 
to  dl^rove  ne^lgence,  but  established  It,  by 
his  own  testimony. 

3.  It  Is  said.  If  It  l>e  true  that  the  mort- 
gage Is  fraudulent  against  creditors  of  the 
mortgagor,  the  defendant  cannot  rely  upon 
that  fact  as  a  defense,  so  long  as  the  mort- 
gagor does  not  complain.  The  question  thua 
presented  Is  stated,  rather  than  discussed, 
by  appellant,  and,  since  It  must  be  deter- 
mined according  to  the  facts  whidi  may  be 
proven  <m  another  trial,  will  not  now  be  de- 
cided. 

Other  questions  discussed.  Including  one 
based  upon  the  tenth  paragraph  of  the 
charge.  In  regard  to  the  burden  of  proof, 
are  disposed  of  by  what  we  hare  said.  The 
Judgment  of  the  district  court  la  reversed. 
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KNUDSON  T.  LITCHFIELD  et  al. 
(Supreme  Coart  of  lova.   Jan.  20,  1803.) 
Tax  Salb — NoiiCBoF  Redbmptios— Fraud— Lim- 
itation or  AbrioKS — Advbrsb  Fossbssiox. 

1.  Code,  I  8M,  pTorldes  that  a  notice  of 
Oa  eixplratton  of  the  time  to  redeem  land  from 
a  tax  Bale  may  be  serred  on  the  person  In  pos- 
Kfluon,  and  also  on  the  person  la  whose  name 
the  land  ia  taxed;  that  the  notice  shall  state 
certain  facta;  and  that  the  serving  of  the  notice 
■hall  be  deemed  completed  when  an  affidavit  of 
the  aerTtce,  and  of  the  particular  mode  thereof, 
ifl  filed  with  the  count?  treaaurer.  Held,  that 
the  affidavit  of  serrice  need  not  redte  that  the 
notice  stated  all  the  facts  required  hy  the 
itatnte;  nor  is  it  necessary  that  a  cop;  of  the 
notice  be  attached  to  the  affidavit,  or  fUed 
with  the  county  tieaaurer. 

2.  One  3.,  who  waa  In  poaiesaiMi  of  land 
under  a  contract  of  sale  with  defendant,  failed 
to  pay  the  taxes  aa  agreed,  and  the  land  waa 
■old  for  taxes  to  F.,  who  acquired  a  tax  title 
thereto.  F.  deeded  the  land  to  plaintiff,  who 
leased  it  to  J.  Defendant  claimed  that  the  tax 
deed  waa  obtained  by  collusion  between  J.  and 
plaintiff.  Edd,  that  the  presumption  of  fraud 
which  aroae  from  soch  acta  was  overcome  by 
the  positive  testimony  of  the  pattlea  to  the 
transactions,  where  the  acts  were  oonilateot 
with  eood  faith. 

3.  Code,  I  902.  provides  that  "no  action 
for  the  recoveiT  of  real  property  sold  for  the 
nonpaymeot  of  taxes  shall  lie,  unless  the  samft 
be  brought  within  five  years  after  the  treas- 
urer's deed  is  executed  and  recorded."  Bdd, 
that  a  decree  for  plaintiff  in  an  action  to  quiet 
the  title  to  the  land,  in  which  the  former  own- 
ers were  parties,  obtained  within  five  years 
after  the  executaon  and  record  of  the  treaa- 
nrpr's  deed,  divested  the  former  owners  of 
their  rights  in  the  land,  and  estopped  th%m 
from  daimins  any  Inlerest  therein. 

4.  A  purchaser  of  land,  who  goes  into  poe> 
andoB  under  a  contract  of  sale,  holds  the  land 
aa  an  owner,  adversely  to  other  claimants, 
and  not  as  a  tenant.  Montgcmmy  Go.  Sever- 
•on.  17  N.  W.  Rep.  197,  and  20  N.  W.  Bep. 
46a  04  I»wa,  330,  foUowed. 

Appeal  from  dlatrlct  court,  Humboldt  ooun- 
tf;  George  H.  Oarr,  Judge. 

Action  In  etpdty  by  plaintiff,  claiming  to  be 
the  owner  cf  certain  land,  to  enjoin  defend- 
ants from  ailing  tiie  same  on  an  execution 
tamed  on  a  Judgment  In  favor  of  tlie  defend- 
ant Utehfield  and  flgnln»t  Jobnaon.  Judg- 
ment and  decree  for  plalntUE.  Defendanta 
appeaL 

Gatdi.  Connor  &  Weaver,  for  appeUants. 
R.  M.  Wrl^t,  tor  appellee. 

KINNE,  J.  1.  Plaintiff  clnlma  to  be  the 
owner  In  fee  of  the  N.  %  of  S.  W.  ^  of  sec- 
tion 27,  township  91,  range  28  W.  5th  P.  M., 
and  to  have  derived  his  title  thereto  through 
a  tax  deed  dated  November  1, 1883,  and  exe- 
cuted by  the  trea-sur-er  of  Humboldt  county, 
Iowa,  to  Parley  V\ncAi.  Pinch,  on  Novem- 
ber 1,  1883,  by  wan-:inty  deed,  conveyed  the 
land  to  plaintiff.  The  defendant  Falrman, 
as  riierlff  of  said  county,  by  virtue  of  an  exe- 
cution Issued  on  a  Jud^ent  tti  fiivor  of  de- 
fendant litcbfield  and  ngalnat  one  Johnson, 
levied  on  said  real  estate  as  the  property  of 
Johnson.  Flalutiff  averred  that  Johnson 
had  BO  Interest  in  the  land;  that  said  sheriff. 
mlcM  restrained,  would  sell  tha  same.  He 


prayed  for  an  Injunction  to  restrain  the  sale, 
and  for  a  decree  declaring  the  land  free  from 
the  lien  of  the  levy,  and  for  other  relief. 
Au  Injunction  Issued  in  accordance  with  the 
prayer  of  the  petition.  Defendanta  deny  tha 
ownership  of  plaintiff,  or  that  ho  acquired 
any  Interest  In  the  premises  by  virtue  of  the 
tax  deed.  Aver  that  said  deed  Is  fraudo* 
lent  and  void  as  agnlnst  them,  because  tha 
s.ime,  as  well  as  the  deed  made  by  Phwdi, 
was  executed  In  collusion  with  and  for  the 
benefit  of  Johnson,  whose  duty  It  waa  to 
pay  the  taxes,  and  for  the  purpose  of  de- 
frauding the  defendant  Litchfield  of  his  In- 
terest In  said  premises.  Deny  the  allegation 
In  the  petition  as  to  the  execution  and  deliv- 
ery of  a  deed  by  Iilnch  to  plaintiff,  and  de- 
ny all  other  allegations  not  expressly  ad- 
mitted. Defendants  also  say  that  April  2, 
1879,  Kdwin  C.  Litchfield  was  the  fee-simple 
owner  of  said  real  estate,  and,  as  such,  en- 
tered hito  a  written  contract  with  the  said 
Johnson  for  the  sale  of  the  premises  to  him 
for  S900.  payable  |112.50  November  1.  1879. 
and  the  balance  In  seven  firnnnl  Install- 
ments on  November  1st  of  each  year  there- 
after, with  8  per  c^t  annual  Interest;  that 
Johnson  entered  Into  possession  under  said 
contract,  and  has  ever  since  held  posses- 
sion thereunder;  that  Johnson  paid  $75 
on  sQld  contract  on  January  14,  1^2. 
and  no  further  stun;  that  Edwin  C.  Litch- 
field died  July  20,  1885,  and  said  contract 
and  his  Interest  in  said  premises  became  the 
property  of  defendant  Litchfield;  that  said 
contract  provided  that  said  Johnson  should 
pay  the  taxes  on  said  real  estate  for  the 
years  1873  to  1878,  Inclusive,  and  all  taxes 
should  be  assessed  or  become  payable  after 
April  2,  1879;  that,  Johnson  having  failed  to 
pay  the  taxes,  and  having  defaulted  In  pay- 
ment of  the  sums  due  on  bis  contract,  the 
defendant,  In  March,  1889,  began  a  suit  for 
Its  foreclosure,  and  recovered  a  Judgm«it 
against  Johnson  for  the  balance  due  there- 
on, notice  having  be^  given  Johnson.  The 
decree  ordered  the  premises  sold  to  satisfy 
the  Judgment  Elxeoutlon  Issued,  and  was 
levied  on  said  real  estate,  and  the  sale  en- 
joined by  plaintiff.  Defendants,  In  a  cross 
bill,  set  out  the  same  facts  as  to  the  con- 
tract, the  possession  of  defendant  Litchfield 
through  Johnson,  the  death  of  Eldwln  0. 
Litchfield,  and  defendant  Litchfield's  owner- 
ship of  the  contract,  etc.  Aver  that  plain- 
tiff claims  title  to  said  premises  by  virtue 
of  a  tax  deed,  (the  same  heretofore  referred 
to;)  that  no  action  for  the  recovery  of  said 
real  estate  has  been  brought  by  plaintiff,  or 
any  one  claiming  under  said  tax  deed,  within 
five  years,  and  by  reason  thereof  said  deed 
and  plaintiff's  claim  are  of  no  foroe  and  et 
feet,  and  asking  that  defendant  Lltohfi^'a 
title  be  quieted.  Plaintiff,  In  answer  to  de- 
fendants' cross  bill,  denies  defendant  Litch- 
field's ownership;  denies  that  Johnson  en- 
tered into  possession  of  the  premises  In  1879; 
admits  that  J<dmaon  la  now  In  poBseadoii  at 
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sold  premises,  bat  not  under  the  Litchfield 
cuutroct;  avers  want  of  knowledge  as  to 
the  death  of  Edwin  C.  Litchfield;  denies 
that  Edwin  C.  Lltchflc^d  and  the  defendant 
have  held  possession  of  sidd  premises,  or 
an7  port  thereof,  since  July  2,  1870,  by  vir- 
tue of  the  contract  referred  to,  and  alleges 
that  Johnson's  possession  has  during  most  of 
the  time  since  1879  been  adverse  to  said 
litohfleld's,  and  was  adverse  at  the  time 
when  the  period  of  five  years  from  the  date 
of  the  tax  deed  ei^pired;  admits  that  plain- 
tiff claims  ownership  at  the  premises  under 
the  tax  deed  mentioned,  and  says  that,  by 
reason  ot  the  fact  that  the  defendant  was 
not  in  possession  of  said  premises  five  years 
from  the  time  of  the  execution  and  recording 
of  said  deed,  it  was  not  necessary  that  ab 
action  fbr  possession  of  said  premises  should 
be  brou£bt  by  plaintiff  within  said  five  yeaxs. 
For  a  further  def^ise,  plaintiff  pleads  that 
on  October  ^  1887,  he  recovered  a  decree  in 
Humboldt  district  oourt  against  Johnson, 
who  was  then  In  possession  of  the  premises, 
quieting  his  title  to  the  same;  that  Johnson 
was  duly  served  with  personal  notice  of  said 
suit;  and  the  d^endants  herein  were  served 
with  notice  by  publicatiott;  that  said  decree 
was  obtained  before  the  expiration  of  five 
years  from  the  time  the  tax  deed  was  exe- 
cuted. And  for  a  further  d^oise  plaintiff 
pleads  tlie  decree  above  referred  to  as  an 
adjudication;  and  avers  that  Immediately 
after  it  was  rendered,  by  omtract,  said  John- 
son became  the  tenant  of  plaintiff,  and,  as 
such,  wfls  In  possession  of  said  premises  five 
years  from  and  after  the  execnUon  and  re- 
cording ot  the  tax  deed.  For  a  further  de- 
fense plaintiff  pleads  tiie  decree  auteting  tit- 
tle, and  avers  that  thereafter  defendant 
Litchfield  obtained  his  Judgmoit  and  decree 
of  foreclosure  against  Johns<m  in  an  actlim 
wherein  plaintiff  was  not  made  a  party; 
that  defendant  treated  said  contract  as  a 
mortgage,  and  is  seeking  to  sell  said  land  as 
J<dinson'B  pr(H)erty,  and  that  he  Is  estopped 
now  from  dalmlng  that  at  the  expiration  of 
fire  years  tcom  the  making  of  said  tax  deed 
the  possesion  was  the  possession  of 
him,  the  said  Lltchfldd.  Defendants,  hi  an 
sinendment  to  their  cross  bill,  aver  that  the 
tax  deed  under  which  plaintiff  claims  title 
Is  void,  becanse  no  notice  of  the  explrsr 
Hon  at  the  period  ot  redemption  from  the  tax 
sale  on  which  said  deed  was  Issued  waaglven 
to  the  persons  then  In  possession  of  sakl  real 
estate,  and  in  whose  name  It  was  taxed,  and 
no  proof  of  service  of  such  notice  was  filed 
with  the  treasurer  of  Humboldt  county; 
and  defendants,  tor  reply  to  plalntUTs  an- 
swer to  defendants'  cross  bill,  deny  that  the 
possession  of  Johnson  of  the  premises  has 
beai  adverse  to  defradants  at  any  time; 
aver  that  the  Judgment  and  decree  of  the 
district  court  of  Humboldt  county  is  ntdl 
and  void,  because  said  decree  and  proceeding 
in  the  suit  on  which  It  was  based  do  not 
conaUtuta  due  process  of  law,  and  are  in 


violation  a£  arOcle  5  <tf  the  amendment  to 
the  constitution  of  the  United  States;  tbat 
service  was  made  on  defendant  Litchfield 
by  publication,  and  he  bad  no  actual  notice  of 
the  pendente  of  said  suit,  and  mode  no  ap- 
pearance therein,  and  was  then,  and  still  is, 
a  nonresident  ot  ttie  state  of  Iowa.  They 
deny  the  agreement  averred  bj  plaintiff  sm 
having  been  altered  into  between  him  and 
Johnson,  and  say  if  it  was  made  it  was  with 
the  Intention  to  detrand  UtohfieM,  and  Is 
void.  That  the  decree  quieting  tltte  was  ob- 
tained  by  collusion  between  plaintiff  and 
Johnson,  and  tor  Hw  pnirose  ot  defnmdlng 
defendant  Litchfield. 

2.  Appellants  in^  that  tha  expiration 
notice  served  was  insufficient  The  burden 
is  on  them  to  show  that  fact  This,  we 
thtaik.  they  have  tailed  to  da  Tbey  show 
that  the  affidavit  which  recites  the  fact  ot 
giving  the  notice  does  not  state  in  all  respects 
what  the  notice  conbdned;  that  no  ct^y  of  it 
was  attached  to  tbe  affidavit  nor  was  a  copy 
filed  with  tha  treasurer.  The  law  does  not 
require  that  a  copy  of  the  notice  be  attached 
to  the  affidavit  nor  tiiat  a  o^y  be  filed  with 
the  treasurer.  Code,  i  8M.  No  effort  was 
made  by  ai^dlants  to  show  1^  the  treasur- 
er,—who  was  a  witness,— or  by  the  one  In 
poasesdon  of  the  land,  that  there  was  no 
personal  service  of  a  lawful  notice.  Ap- 
pellants' daim  seems  to  be  based  on  the  tact 
that  the  affidavit  filed  did  not  show  tn  de- 
tail that  the  notice  contained  all  the 
statemoita  irtddi  the  statute  requires  to  be 
In  it  But  the  aflldavit  does  Show  proper 
service  ot  an  expiration  notice,  and,  for 
aught  that  anraars,  the  treasurer  had  It 
before  him  when  he  executed  the  deed,  and 
it  complied  with  the  statute.  The  law 
presumes  that  public  officers  do  flielr  duty. 
The  statote  also  provides  tliat  service  shall 
be  deemed  completed  when  an  affidavit  of 
the  service  ot  said  notice  and  ot  the  par^ 
tlcular  mode  thereof,  duly  tfgned,  etc.,  shall 
have  been  filed  with  the  treasurer.  Code, 
S  884.  Agalu  the  deed  Is  presumptive  erl- 
d^ice  not  only  of  tiie  fact  ot  giving  tiie  no- 
tice, but  also  that  the  notice  was  tn  due  form 
<tf  law.  Id.  i  887;  Fuller  r.  Armstrong, 
C3  Iowa,  (i83.  6  N.  W.  Rep.  61;  Baker  t. 
Orabb,  73  Iowa,  412,  35  N.  W.  Rep.  484.  We 
do  not  deem  it  necessary  to  discuss  this 
question  further.  We  hold  that  the  presump- 
tions which  the  law  raises  in  support  of  the 
validly  of  ttie  deed  have  not  been  overcome. 

8.  It  Is  said  that  the  tax  deed  was  obtsUned 
by  collusion  between  Johnson  and  plalntUC. 
No  useful  purpose  would  be  served  bx  enter- 
ing into  a  detailed  dlscusdon  of  the  evidence 
on  whldi  this  claim  is  based.  We  have 
examined  the  record  with  care,  and,  while  It 
must  be  conceded  that  there  are  some  cir- 
cumstances sniTOundlng  the  execution  of 
t  he  tax  deed  to  Finch,  and  his  deed  to  plain- 
tiff, and  plaintiff's  contract  with  Johnson, 
which  might  appear  to  give  oolw  to  thn 
charge  that  an  attempt  was  being  made  to 
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defraod  defendant  lAtchfleld,  yet  they  cannot 
be  bdd  to  prevail  as  againBt  the  positive 
testimony  of  tiie  parties  to  the  several  trana- 
acttons,  espedaliy  when  the  facts  may  be 
consistent  with  honesty  and  purity  of  Inten- 
tioo.  Austin  t.  Bowman,  81  Iowa,  278,  46 
N.  W.  Rep.  1111;  Lyman  t.  Cessford.  15 
Iowa,  229;  Warfield  y.  hyaA,  6T  Iowa,  722, 
25  N.  W.  Hep.  806. 

4.  Oar  statute  provides  that  no  action  for 
the  recovery  of  real  property  sold  for  the 
iu>niiayment  of  taxes  shall  lie  unless  the 
■une  be  brou^t  within  five  years  after  the 
treasurer's  deed  is  executed  and  recorded. 
Code,  i  002.  In  October,  1887,  and  within 
fiTtt  years  from  the  date  of  the  execution 
and  recording  of  the  tax  deed,  plaintiff  ob- 
tained a  decree  in  an  action  vi  herein  he  was 
ptajnt^ff  and  Johnson  and  defendant  Litch- 
field were  defendants  in  the  district  court  of 
Humboldt  county.  Iowa,  quieting  the  title 
In  liimaelf « and  Immedlat^y  thereafter  leased 
the  land  In  controversy  to  said  Johnson,  who 
became  his  tenant.  Appellant  lusiBta  that 
tliat  is  not  such  an  action  as  is  contemplated 
1^  section  902  of  the  Oode  He  also  claims 
ttiat  Jolmson's  relation  to  bim  was  that  of 
a  tenant,  and  hence  Johnson's  possession  was 
defeaodanta*  possesdon.  The  latter  cwten- 
tion  Is  based  upon  the  provisions  of  the  r<m- 
tract  of  April  2,  1879,  between  Johnson  and 
Litchfi^d,  and  under  which  Johnson  took 
possession  of  the  land.  -Tohnson  and  defoid- 
uit  Litchfield  weie  parties  to  the  actlmi  to 
quiet  title.  They  were  dnly  served  with  no- 
tice in  the  manner  provided  by  law.  The 
court  wlilch  rendered  the  decree  tiad  juris- 
diction of  both  the  persoos  at  the  defendants 
and  the  subject-matter  of  the  action.  Its 
detaee  adjudging  plaintiff  to  be  the  owner 
of  the  land  In  controversy  Is  binding  on  all 
parties  thereto  until  it  Is  set  aside  in  a 
proper  proceeding.  We  can  conceive  of  no 
reason  why  such  a  decree  diould  not  be  as 
MnriiTig  in  a  case  wher^  a  tax  title  Is  In- 
volved as  In  any  other  case.  The  law 
which  authorises  the  action  makes  no  sacti 
distinction.  Snch  an  adjudication  divested 
defendants  of  any  rights  they  may  have  had 
In  said  property,  and  estopped  them  from 
claiming  any  Interest  therein.  For  tliat 
poriMce  it  was  just  as  effective  as  any  other 
mode  of  proceeding  to  determine  title  to  real 
property.  Lamm  v.  Wllmer,  86  Iowa,  344. 
Furthermore,  this  court  has  decided  that  the 
statute  under  consideration  permitted  the 
bringing  of  such  an  action.  Stevenson  t. 
Bronesteel,  30  Iowa,  286.  And  see  Francis  v. 
Griffin,  72  Iowa,  23.  33  N.  W.  Elep.  846; 
Lewis  V.  Sonle,  52  Iowa,  12.  2  N.  W.  Rep. 
400;  Adams  v.  Orlffin,  m  Iowa,  125.  23  N.  W. 
Kep.  205.  Ina&mach  then,  ss  the  decree 
quieting  title  effectually  estopped  defendants 
from  niiitTning  title  to  the  land  in  controversy 
after  its  rendition.  It  followa  that  Johnson 


could  not  thereafter  have  been  the  tenanfe  of 
defendant  Iwltchfluld,  but  by  the  contract  be- 
tween plaintiff  and  Juhnsmthe  latter  becam* 
and  was  thereafter  the  tenant  of  plnlntirc, 
and  so  continued  nt  the  period  of  five  years 
from  the  expiration  of  the  execution  and  re- 
cording of  the  tax  deed.  Johnson's  posses- 
Eion,  then,  was  plalndfTs  possesEdon,  and  de- 
fendants were  barred  by  the  statute.  Lanun 
V.  Wllmer,  35  Iowa,  247;  Barrett  ▼.  LovS), 
48  Iowa.  103. 

5.  Appellants  contend  that,  even  If  the  de- 
cree to  quiet  title  Is  held  good,  still  it  did  not 
have  the  effect  to  ^ve  plaintiff  the  posscssloib 
of  the  land,  but  simply  determined  his  right 
to  possesalom  Therefore  It  Is  claimed  that 
Johnson,  who  went  into  possession  under  the 
contract  vrlth  defendant  Litchfield,  and  hav- 
ing made  default  by  the  tetma  of  the  con- 
tract, became  the  tenant  of  Litchfield.  W& 
need  not  set  out  this  contract  We  have  AO 
doubt  that  under  It  Litchfield  might  have 
treated  it  as  forfeited;  and  ttie  purchaser, 
Johnson,  as  his  tenant  fhat  he  did  not  do- 
so  la  clear.  Years  after  Johnson's  default 
— Indeed,  as  late  as  1882^ Litchfield  received' 
a  payment  on  the  contract  from  Johnson. 
He  could  not  do  this  and  still  treat  It  as  for- 
feited, and  Johnson  as  his  tenant  His  ac- 
tion. Id  that  respect,  was  a  waiver  of  all  de- 
faults then  existing.  In  no  way  thereafter 
did  Litchfield  Indicate  that  he  intended  to- 
treat  subsequent  defaults  as  operating  to- 
forfeit  tlie  contract,  and  make  Johnson  his 
tenant  Litchfield's  subsequent  foreclosure 
of  the  contract  evinces  his  determination  not 
to  treat  Johnson  as  his  tenant  He  treat- 
ed him  as  a  purchaser.  As  a  piurchaser,  Ms- 
possession  was  certainly  adverse  to  Lltchfleldi 
Johnson  did  not  hold  as  his  tenant  Mont- 
gomery Co.  V.  Sevei-Bon,  14  Iowa,  330,  17  N. 
W.  Rep.  107,  and  20  N.  W.  Rep.  458;  Hamil- 
ton V.  Wright,  30  Iowa,  480.  In  the  fall  of 
1SS7  Johnson  Is  In  possession  of  the  hind,  hold-^ 
lug  adverse  to  Litchfield.  Both  he  and 
Litchfield  are  served  with  notice  In  the  action 
to  quiet  title.  Decree  Is  entered  establlsUng 
plaintiff's  title.  Johnson  then  contracts  with 
plaintiff  as  his  iMtdlord.  This  is  the  dtuation 
of  affairs  when  the  five  year  period  expires. 
Plaintiff  is  in  possesion  through  his  tenant, 
Johnson,  and  defendant,  not  being  In  posses- 
sion, is  barred  by  the  statute. 

e.  It  is  said  tliat  a  notice  by  publication  In 
an  action  to  quiet  title  ag.tlnst  a  nonresident 
does  not  constitute  due  process  of  law,  and 
we  are  dted  to  Pitts  v.  Clay,  27  Fed.  Rep. 
035;  Hart  v.  Sansom,  110  U.  S.  151,  3  Sup.  Ct 
R^.  586;  Bennett  v.  Fenton,  41  Fed.  Bep.  283. 
A  complete  answer  to  this  claim  Is  found  in  a 
late  case  decided  by  the  supreme  court  of  the 
United  States,  wherein  It  Is  held  that  bctvIco 
by  publication  In  such  cases  Is  good,— Amdt 
V.  Grlgrgs,  134  U.  S.  316,  10  Sup.  Gt  Rep.  557. 
The  Judgment  of  the  dlstdct  court  Is  affirmed 
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STATB  T.  McGTTIKD. 
(Sopreme  Court  of  Iowa.    Jan.  21*  1883.) 

ASBADLT  WITH  IrTBNT  TO  KiLL  —  INDIOTMBNI  — 

Chan'qs  or  Vbnde — Transhissios  or  Papbrs. 

1.  Under  Cktde.  |  S8TQ,  which  declarefl 
that,  'if  any  person  aeBauIt  another  with  in- 
tflot  to  commit  any  felony  or  crime  punishable 
by  ImpriMnment  in  the  penitentiary  where  the 
ponishment  Is  not  otherwise  prescribed,  he 
shall  be  jpnnished  by  imprisonment  in  the  peni- 
tentiary, etc.  assault  with  Intent  to  cominit 
monslaoKhter  a  an  indictable  feltmy.  Stat*  t. 
White.  &  Iowa,  326.  foUowed. 

2.  An  Indorsement  on  an  indictment  stated 
that  it  was  presented  to  the  court  "at  the  Ma; 
term  thereof,  189-,"  and  filed  by  the  derlt 
"this  8th  day  of  May,  A.  D.  1891."  Hdd,  that 
the  failore  to  fill  In  the  date  of  the  finding  did 
not  vitiate  the  Indictment,  the  presnmption  be- 
ing that  it  was  foimd  at  the  term  at  wUcE  It 
was  filed. 

3.  Under  Code,  {  4377,  which  proWdes 
that,  where  there  is  a  change  of  venue  in  a 
criminal  case,  the  clerk  shall  transmit  the  orig> 
faial  papOTB  on  Ble  in  the  case,  and  also  a  cer- 
tified copy  of  all  record  entries,  It  Is  not  nece»> 
■ary  for  the  clerli  to  verify  or  authenticate  the 
iDdtctment  and  mioutee  of  testimony  taken  be- 
fore the  grand  jury  transmitted  by  him.  since 
they  are  ori^nal  papers. 

Appeal  ttom  district  court,  BoitoD  county; 
John  R.  Caldwell,  Judge. 

Indictment  for  an  ossanlt  with  Intent  to 
oommlt  manalaaghter.  Verdict  of  guilty, 
and  a  Judgment  from  which  the  defendant 
appealed. 

Tom  H.  Mllner,  for  appellant  John  T. 
Stone,  Atty.  Oen..  and  Tho&  A.  Cheshire,  for 
the  State. 

OBANOER,  T.  1.  The  Indictment  b  as- 
sailed by  demturer,  on  the  ground  that,  under 
the  law,  there  la  no  such  crime  as  an  assault 
with  Intent  to  commit  maaalanghter.  Man- 
slaughter la  a  crime  by  an  express  provision 
of  the  Code.  I  3856,  and  pimlshable  by  im- 
prisonment in  the  penitentiary,  which  oialiea 
It  a  felony.  The  query  is,  is  an  unlawful 
act  Involving  intent  to  commit  such  a  crime 
punishable  in  the  same  manner?  If  It  is.  It 
Is  a  felony,  and  hence  Indictable.  By  Code. 
I  3876,  it  is  provided:  "If  any  person  assault 
another  wltli  intent  to  commit  any  f^ony  or 
crime  pnnishable  by  imprisonment  in  the 
penitentiary  where  the  punishment  Is  not 
otherwise  prescribed,  he  shall  be  punished 
by  imprisonment  In  the  penitentiary  not  more 
than  five  years,  or  by  fine  not  exceeding  five 
hundred  dollars,  and  Imprisonment  In  the 
oounty  jail  not  more  than  one  year,"  The 
language  (tf  the  section  spedflcally  pro- 
vides that  an  assault  with  intent  to  com- 
mit any  crime  punishable  by  Impriaonm^t 
In  the  penitmtlary  Is  an  indictable  of- 
fense. Manslaughter  is  a  crime  so  punish- 
able, and,  to  our  minds,  the  ctmcludon  is  un- 
avoidable that  an  assault  with  intent  to  com- 
mit manslaughter  Is  plainly  comprehended 
by  the  language  of  the  section,  and  made  an 
offense  punishable  aa  a  felony,  and  there- 


fore Indictable.  The  ease  of  State  t.  Whiter 
46  Iowa,  820,  received  irnnMHiiiy  carefbl  ooo- 
slderatlon,  aa  will  be  aeen  by  a  nter&ioa, 
also,  to  same  case  in  41  Iowa,  316.  In  that 
ease,  as  at  last  reported,  it  is  said:  "Under 
section  3876  an  aaaaolt  with  intent  to  oonusit 
nuuudanghter  may  be  indicted  and  punished." 
We  are  told  in  argument  that  the  expression 
is  not  a  dlctom,  and  not  controlling,  because 
in  that  case  ttie  Indiotment  was  for  an  as- 
sanlt  with  intent  to  onnmlt  murder,  and  the 
oonTletton  only  of  an  assault  wttli  Intoit  to 
commit  manslan^ter.  tihi^i  ease  the  point 
Is  ^Onitdy  presented  as  to  ttie  valkUty  of 
an  Indictment  for  such  an  ofEoiae.  Then 
could  be  no  dispute  but  that  the  question 
was  presented  in  that  ease  of  vhere  being, 
under  the  law,  such  an  offense  for  which  there 
could  be  a  conviction  and  punishment,  and 
we  think  a  proper  detamlnation  of  swA 
Questloiis  neeessarHj  leads  to  the  qoestfcm 
whether  or  not  such  an  offoisB  is  properly 
presoitalde  by  Indictment  We  can  hardly 
concave  of  a  reason  for  the  oondnslon  that 
a  oonvicUon  could  be  sustained  of  an  as- 
sault to  commit  mandaugbter  whwe  the  In- 
dictment charged  an  assault  with  intent  to 
oommlt  murder.  If  the  facta  upon  wbicB  llie 
conviction  was  sustained  would  not  sustain 
an  Indictmoit  for  such  an  offense.  We  th^nii 
the  precise  question  now  presented  was  pn^ 
eriy  determined  In  State  t.  White.  Appelant 
presents  an  argummt  leading  to  the  oon^ 
clndon  that  the  Intrat  necessary  to  the 
crime  charged  la  the  same  as  malice  essential 
to  murder,  and  it  Is  said:  "There  is  no 
method  of  reasoning  whereby  the  human 
mind  can  form  an  Intent  to  assault  another 
with  intent  to  kill  him,  and  oome  or  fall 
short  of  assault  with  Inteut  to  ccmunlt 
murder.**  That  a  person  may,  without  malice, 
unlawfully  and  Intentionally  take  the  life  of 
another,  is  to  our  minds  too  plain  a  proposi- 
tion to  admit  of  dispute.  Srich  a  taking  of 
human  life  is  not  murder;  it  is  manalaugbter. 
The  Intent  to  take  life  is  not  necessarily  an 
element  of  the  crime.  It  may.  however,  be 
committed  with  such  an  intent;  and  when 
an  assault  with  such  Intent  Is  made,  and 
there  la  a  failure  to  take  life,  we  have  the 
offaose  charged.  The  fact  that  manslaughter 
may  be  committed  under  such  olrcumstanoea 
aa  not  to  Involve  an  Intent  to  take  life  does 
not  reach  the  quesUcm  under  consideration; 
for,  if  It  may  be  committed  with  such  in- 
tent, the  argument  has  application  only  to 
the  proofs  necessary  to  convict 

2.  On  the  Indlctmcsit  is  the  followli^: 
"Presented  to  the  district  court  of  the  state 
of  Iowa,  within  and  for  the  county  of 
Iowa,  at  the  May  term  thereof.  ISd-,  by  the 
foreman  of  the  grand  Jury  of  sold  state, 
within  and  for  said  oounty,  at  said  term. 
In  opra  court,  in  the  presence  of  the  grand 
Jury,  and  filed  by  the  derk  of  said  court, 
this  8th  day  of  May,  A.  D.  1891.  M.  A. 
Simmons,  Cleric  of  the  IHstrict  Court  Iowa 
Co^  la."   The  district  court  OTemded  a 
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moUon  to  Taeate  the  fiodlctmrat  because  It 
failed  to  show  tbe  year  and  tenn  of  court  at 
wUcb  It  was  foand.  The  point  la  made  with 
refer»oe  to  the  flpores  "189-."  There  Is  no 
error  In  the  mllng.  The  law  requires  that, 
when  an  Indictment  la  fondd,  it  shall  be  pre- 
■ented  to  the  oonrt,  and  filed  by  the  elei^ 
Code,  I  '^93.  There  was  a  failure  to  fill  a 
blank,  to  complete  a  date  that  it  waa  not 
necessary  to  particularly  Bpedfy,  the  pre- 
sumption being  that  the  flTi<Hng  of  the  in- 
dictment was  of  tbe  term  at  which  it  was 
presented  to  the  court  and  filed.  Tbe  date 
In  ibat  particular  la  specific  and  certain. 
There  is  no  requir^nent  of  the  statute  that 
the  other  date  should  be  spedfled. 

3.  The  Lodictment  was  found  in  Iowa  coun- 
ty, and  tbe  venue  changed  to  Boiton  county. 
There  la  but  one  def«idant,  and  the  cleric  of 
Iowa  county  transmitted  the  original  papwB 
And  a  certlfled  copy  of  all  ratries  in  the 
c^iuae  in  Benton  oounly.  Defendant  ob- 
jected to  arraignment,  because  the  Indict- 
ment and  tile  minutes  of  testimony  taken  be- 
fore the  grand  jury  were  not  certlfled  to  by 
the  clertL  The  law  makes  no  such  a  require- 
ment. In  such  a  caae  It  is  the  duty  of  the 
derk  to  transmit  the  original  papers  on  file 
In  the  case,  preserving  a  transcript  of  the 
same  filed  in  his  offloe,  and  also  transmit  a 
certified  copy  of  all  record  entries.  Code, 
i  4277.  It  is  urged  that  the  Indictment  and 
minutes  of  the  testlmcmy  eliould  have  been 
Identifled  by  the  clerk.  They  were  the 
originals,  and  transmitted  as  such.  No  further 
id^itlficatlon  was  required.  If  defendant 
doubted  their  authentic!^,  they  were  open 
to  verification  by  comparison  with  the  pre* 
served  record  in  Iowa  ooon^,  a  certlfled 
copy  of  whidi  waa  obtainable.  Sections 
4293  and  42M  of  the  Code  provide  that  the 
indictment  and  minutes  of  testimony  tak- 
en before  the  grand  Jniy  must  be  present- 
ed to  the  court,  be  filed  by  the  clerk,  "and  re- 
main in  his  offloe  as  a  noorA."  Section  4377, 
as  before  stated,  provides  In  a  caae  like  this, 
where  the  venue  ts  changed,  Uiat  the  original 
Indictment  and  minutes  of  testimony  shall  be 
transmitted  to  the  county  to  which  the  change 
Is  granted,  and  It  la  urged  that  the  sections  are 
in  direct  conflict,  and  that  the  clerk  "cant 
follow  both,"  and  that,  in  either  caae,  the 
papers  "dioold  be  identified  by  proper  cer- 
Hficatlon,  and  not  to  do  so  is  fatal  to  th^r 
ua&"  We  think  the  different  provisions  of 
the  statute,  when  oon^dered  together  with 
the  purposes  of  their  enactment  In  view, 
are  not  in  conflict;  but,  even  if  ao,  there 
Is  nothing  in  the  results  prejudicial  to  the 
defendant.  Nothing  in  the  case  in  any  way 
Indicates  that  he  has  not  been  tried  upon 
a  geanlne  record.  We  are  not  to  regard 
errors  that  do  not  affect  substantial  rights. 
•Code,  I  463&  There  are  some  complaints  of 
the  instructions  given,  but  the  points  argued 
are,  in  tbe  main,  those  we  have  considered 
on  the  objections  to  the  hidlctment.  The  In- 
«tnicti<m8,  on  their  face,  show  no  reversi- 


ble error,  and,  as  the  testimony  Is  not  In  the 
record,  th^  a^ipUcabillty  to  the  case  is  not 
to  be  conddered.  The  judsoisnt  Is  afiOnned. 


HARPBR  BUDER. 
(Sivnme  Court  of  Iowa.    Jan.  2U  1898.) 
Fbikcipu.  asd  Aobnt — LiABiLrrv  or  Aosmv— 

BVIDBKCB. 

Plaintiff  employed  defeodaot  to  sell 
meat  for  him.  Defeadaat  aoid  some  on  credit 
to  oDo  who  failed  to  pay,  and  plaiutifl  sued  him 
for  the  debt  Plaintiff  asserted,  and  defend- 
ant denied,  that  defendant  had  agreed  to  be  re- 
sponrible  for  all  bad  debu.  It  was  sbowu 
that  defendant  once  paid  plaintiff  $50  on  ao* 
count  of  a  debt  for  meat  sold  by  him  on  credit, 
and  Chat  he  wrote  to  a  customer  that  he  was 
responsible  to  plaintiff  for  his  account.  It  wa* 
also  shown  that  defendant's  compensation  was 
the  same  as  tt  had  been  when  he  was  woridag 
elsewhere  without  any  personal  liability  for 
bad  debts,  and  that  plaintiff  had  repeatp<lly 
written  to  defendant,  complaining  of  his  selling 
on  credit,  and  directing  iiim  not  to  tmst  anv 
one  who  was  not  perfectly  raqmutUe.  BM, 
that  the  eridence  jnstifled  a  veralet  for  the  de- 
fendant. 

Aripeal  from  district  oourt,  Des  Moines 

coimty;  James  D.  Smyth,  Judge. 

W.  W.  Dodge,  for  appellant  La  Monte 
Cowles  and  O.  L.  Poor,  tot  appellee. 

KXNNEi,  J.  1.  Plaintiff  claims  that  in  Feb- 
ruary, 1890,  he  employed  the  defendant  to 
act  as  manager  of  a  meat  market  in  Bur^ 
lington,  Iowa,  and  that  he  acted  In  that  ca- 
pacity until  In  October,  1890;  that  by  the 
terms  of  his  employment,  defendant  waa  to 
do  a  cash  business  only,  and.  If  credits  were 
extended,  he  was  to  lie  responaible  to  plain- 
tiff therefor,  and  the  merchandise  so  sold 
waa  to  be  charged  to  defendant  It  la  al- 
leged that  in  violation  of  bis  said  agreement, 
defendant  sold  from  April  to  June,  1800, 
meats  and  merchandise  to  the  flrm  of  ' Wad- 
dle &  Chambers,  and  there  is  a  balance  of 
$337.39  due  from  them,  whldi  defendant  re- 
fuses to  pay,  and  for  which  plaintiff  prays 
judgment  Defendant  denies  all  the  claims 
of  plaintiff,  except  the  employment  and 
avers  that  said  credit  was  extended  with  the 
knowledge  and  conaent  of  plaintiff.  The 
cause  was  tried  to  the  court,  and  judgment 
rendered  against  the  plaintiff  for  costs,  and 
he  appeals. 

2.  The  only  question  raised  by  this  appeal 
la  that  the  evidence  does  not  support  the 
Judgment  The  rule  Is  well  settled  ^t  we 
cannot  disturb  the  Judgment  ot  the  court  be- 
low, where  the  evidence  is  conflicting,  unless 
there  is  an  absence  of  evidence  to  support  it, 
so  that  the  presumption  ndght  arise  that  the 
decision  of  the  court  was  the  result  of  pas* 
sfon  or  prejudice.  Hallam  v.  Haywood,  21 
Iowa,  388;  Woods  v.  Gevecke,  28  Iowa,  561; 
Pattorsou  v.  Scaton,  70  Iowa.  690,  28  N.  W. 
R^.  696.  Tested  by  this  rale,  was  there 
suffldent  evidence  to  support  the  Judgment 
of  the  district  ooortf 
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There  1b  s  hopdecB  conflict  betweoi  the 
tfwtimonr  <^  the  parties  to  the  action.  Ap- 
ptiUant,  howerer,  nrges,  with  modi  force, 
that  the  fact  that  one  Oorson,  to  whom  ap- 
pellee had  also  sold  meat  on  credit,  testifles 
that  he  tectived  a  letter  from  appellee,  nix- 
ing him  to  settle  his  account,  and  saying 
therein,  **I  am  responsible  for  tiiese  accounts 
to  J.  M.  Harper,**  corroborates  appellant's 
didm  and  testimony.  In  our  Judgment,  such 
a  statement  would  be  as  consistent  with  de- 
fendant's claim  as  ^th  plaintiff's.  Brai 
tfaou^  defendant  was  not  liable  for  sums 
due  for  meat  acAd.  on  credit,  still  he  was.  In 
a  certain  srase,  as  the  agent  of  plaintiff,  re- 
sponslUe  to  him  for  the  conduct  ot  the 
business.  The  words  may  well  have  been 
used  in  that  sense,  rather  than  as  implying 
an  abs(dute  liablU^  to  plaintiff. 

Again,  it  is  inslBted  tlut,  because  d^cnd- 
ant  advanced  some  of  his  own  money  to 
lOatntiff,  to  apply  on  the  account  of  Oar- 
son,  it  was  an  admowledgment  of  the 
existence  of  the  agreement  as  claimed 
by  plaintiff.  It  must  be  remembered,  how- 
ever, that  prior  to  this  time  plidutiff  had. 
In  his  letters  to  defendant,  complained  be- 
cause defendant  had  extended  credit  to  Car- 
son and  others;  and  it  i^peara  that  tMs  ad- 
vancemait  ot  $S0  by  d^endant  was  prompt- 
ed by  these  complaints,  as  well  as  by  his 
desire  to  keep  plaintiff's  confidence  and  good 
will.  Nearly  all  the  letters  wrltt^  by  plain- 
tiff to  defendant  sustain  defendant's  conten- 
tion, or  at  least  fall  to  support  plaintiff's 
theory.  Under  date  of  May  29, 1800,  plaintiff 
writes  defendant:  "I  also  notice  you  are  car- 
rying customei-9  to  the  amount  of  nine  hun- 
dred ($900)  dollars.— one  party  owing  three 
hundred  and  nine  (f309.99)  doUai-s  and  nine- 
ty-nine cents;  and  one,  one  hmidred  and 
seventy-three  ($173.62)  doUars  and  sixty-two 
cents;  one,  ninety-nine  ($90.33)  dollars  and 
thirty-three  cents;  and  another,  sixty-two 
($62.46)  dollars  and  forty-six  cents.  Why  Is 
this?  This  Is  more  credit  than  I  am  giving 
here  on  four  times  the  business.  It  seems  to 
me  there  Is  too  much  out  I  do  not  want  one 
doUar'fi  worth  of  goods  sold  on  credit,  where 
there  Is  the  slightest  possibility  of  their  not 
paying,  and  promptly,  too.  I  have  written 
you  about  this  often,  and  trust  Instructions 
have  been  followed."  July  7,  1800,  plaintiff. 
In  a  letter,  complained  because  Waddle  & 
Chambers  had  not  reduced  their  account; 
Buys  he  wants  U  collected;  that  it  "has  run 
altogether  too  long. "  He  also  compl^s  that 
CiirHon'fl  bill,  of  *100."»3.  "seems  a  pretty  big 
biU,  alaa"  August  V2,  1890.  plalnUH  writes: 
"You  had  positive  Instructions  from  me, 
when  you  first  went  over  there,  and  not  trust 
any  one  who  was  not  perfectly  responsible, 
and  of  whom  you  could  not  get  your  money 
any  day;  and  no  one  was  to  have  a  longer 
credit  than  one  week  on  one  bill,  and  that  to 
be  paid  before  he  got  another.  •  •  *  If  you 
have  sold  goods  to  irresponsible  parties,  you 
should  stand  the  loss.  If  any.  If  I  did  not 


follow  InstmctltHU  of  my  house,  would  be 
held  on  everything."  July  30,  1S90,  plaintiff 
complains  because  defendant  la  not  collecting 
in  the  accounts,  and  because  he  extended 
credit  to  parties  who  were  not  prompt  pay. 
August  8,  1880,  plaintiff  complains  that  the 
Btatemwt  shows  $1,200  ontstandlng;  says  de- 
fendant has  oftoi  told  hUn  these  accounts 
were  good;  also,  "I  must  look  to  yoa  tor 
them,  and  see  they  are  paid  promptly.'*  Au- 
gust 19, 1890,  plaintiff  comphdna  becanse  the 
Waddle  &  Chambers  account  still  runs.  Sep- 
tember 5,  1800,  he  says  he  is  getting  tired  of 
the  expenses,  and  that  "I  wrote  yon  some 
days  ago.  asking  you  to  amd  me  a  draft  for 
the  Waddle  St  Ohambers  account  and  yon 
carry  It  until  It  was  paid.  Can't  y\a  do 
thia?"  September  2S,  1890,  he  writes,  want- 
ing the  accounts  collected  at  once;  that  he 
"wants  the  money,  and  must  have  if  Hiere 
are  oOk&e  letters  ot  the  same  teaor*  It  wU 
be  aeea  ttiat  in  none  of  these  letters  docs 
plaintiff  claim  that  defendant  Is  liable  to 
liim  for  these  outstanding  accounto  by  reaaaa 
of  any  agreemott  whatever.  Tme.  he  si^ 
defendant  "shonld  stand  the  loss,"  and  that 
lie  "must  look  to  you  for  them,  and  see  they 
are  promptly  paid,"  and  that  he  wanted  de- 
fendant  to  advance  the  amount  of  the  Wad- 
dle &  Chambers  accotmt,  and  wait  on  them 
for  his  pay.  Clearly,  these  are  net  ibe  Und 
of  letters  plaintiff  would  have  written  to  de- 
foidant  if  he  believed  defendant  was  bound 
to  pay  1dm  the  amount  of  all  outstanding 
accounts.  They  do  not  impress  us  as  sup- 
porting any  such  theory.  There  la  also  tlie 
undisputed  testimony  of  defendant  tbat  his 
compensation  when  he  worked  for  plaintiff 
at  Peoria,  before  conitDg  to  Bnrliiu:ton,  was 
just  the  same  as  It  is  conceded  he  received 
for  his  Burlington  work.  This,  of  Itself,  la  a 
circumstance  against  plaintiff's  claim,  as  it 
would  not  be  natural  that  defoidant  should 
give  up  a  job  where  he  was  receiving  $100 
per  month,  and  without  personal  liability  for 
bad  debts,  to  accept  a  position  in  a  distant 
city  at  the  same  compensation,  and  at  the 
same  time  become  liable  to  pay  plaintiff  for 
all  meat  sold  which  was  not  paid  for  by  the 
purchasers. ,  We  are  satisfied  that  the  evi- 
dence la  ample  to  justify  the  Jndgmoit  of 
the  district  court,  and  It  will  be  affirmed. 


KING  V.  CHICAGO.  R.  I.  &  P.  RT.  CO. 

(Supreme  Court  of  Iowa.   Jan.  23,  189S.) 

Appeal — Assion-mext  op  Kititou— RailkoaH  Com- 
panies—Stock  Killing — Eyidesce. 

1.  An  assignment  of  error,  which  statf^a 
that  the  court  erred  in  ovemilinc  tb»  appellaut's 
motiou  for  a  new  trial  on  the  different  grounds 
tliM^in  stated,  and  which  refers  to  such  ground!* 
by  their  numbers  as  given  in  the  motion,  with- 
out setting  ont  tuch  gronnds  at  length,  is  sufH- 
ciently  spedfic.  Kitterman  t.  Itailroad  Cu.. 
30  N.  W.  Rep.  174,  69  Iowa.  442,  followed. 

2.  In  an  action  against  a  railroad  compnuj 
for  killing  a  <>ow.  the  evidenc'e  showed  that  (he 
cow's  body  was  found  beside  the  track,  uiran  the 
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riiAt  of  wmj.  four  to  iUbt  feet  heyonA  a  fence 
bauoding  a  nigfawsy  wnicb  crossed  the  track. 
One  board  in  the  f«iee  apppared  to  hare  been 
n-eeDtly  broken,  and  the  eneineer  testified  that 
Us  engine  atrnck  the  cow  while  was  on  The 
highway,  and  threw  her  throng  the  fence.  But 
there  were  DO  signs  of  hair  or  blood  on  the 
fence,  aod  there  were  cow  tracks  near  the  spot 
where  the  body  of  the  cow  was  found.  The 
fence  adjoininz  the  track  was  so  defectire  that 
the  cow  could  bare  walked  to  the  spot.  Reld, 
that  the  evidence  justified  a  finding  that  the 
evw  was  killed  on  the  right  of  way. 

3.  In  an  action  for  killing  a  colt,  the  erri* 
dence  showed  that  the  colt's  body  was  found  on 
d'-fendant's  right  of  way  in  the  morning;  that 
at  dusk  of  the  day  before  the  colt  was  at  plaij> 
tiff's  home,  aboot  me  e^th  of  a  mOe  from  the 
railroad,  one  fourth  of  a  mile  from  the  point 
where  the  highway  croRsed  the  track,  and  a  mile 
and  a  quarter  feom  the  place  where  plnintiff 
claimed  that  the  colt  went  opon  the  right  of 
way.  Defendant's  engineer  testified  that  his 
wgine  struck  tho  colt  at  night,  at  the  crossing, 
while  running  at  50  miles  an  hour,  and  carried  It 
on  the  pilot  about  a  mile  and  a  half.  No  tracks 
led  to  the  where  the  body  lay.  HcM,  that 
the  evidence  did  not  JusUfr  a  finding  that  the 
colt  was  killed  on  the  right  of  way. 

Appeal  from  district  court.  DrtIb  oomity; 
Chaiies  D.  Leggett,  Judge. 

Actioa  to  reoorer  double  the  value  of  two 
aidmala  olabned  to  bare  been  klUed  by  de^ 
fendant's  tralna.  Verdict  and  judgment  for 
^alntUC.   Defendant  appeals. 

S.  S.  Gamithera  and  Thomas  S.  Wright, 
f6r  appeUant.  Payne  ft  Etchelberger,  for 
ain^dleaL 

KINNE,  J.  1.  Flaintlft  claims  that  hla 
colt,  while  rmming  at  large,  was,  on  March 
23,  1880,  struck  and  killed  by  defendant's 
train  at  a  place  where  it  had  a  right  to  fence, 
and  had  not  done  so;  that  on  December  7, 
1889,  defendant's  train  struck  and  killed  a 
cow  belonging  to  hlni;  that  she  was  also 
running  at  large,  and  was  struck  and  killed 
at  a  point  where  the  dcfendimt  had  a  right 
to  fence,  but  had  failed  so  to  do.  The  neo 
cGsary  notice  in  each  case  on  which  to  base 
a  claim  for  double  damages  was  served. 
The  colt  was  alleged  to  be  worth  $60  and 
the  cow  $25.  The  answer  is  a  general  de- 
nial. 

It  Is  said  that  tlie  assignment  of  errors 
is  too  general,  and  should  be  d^regarded. 
This  objection  presents  substantially  the 
same  question  as  was  decided  in  Kltterman 
T.  RaUroad  Co.,  69  Iowa,  442,  30  N.  W.  Rep. 
174,  where  it  was  held  such  an  assignment 
W.1S  sufflcienL  See,  also,  Waller  t.  Waller, 
76  Iowa.  617,  41  N.  W.  Rep.  307. 

3.  The  only  other  qnestlon  arising  upon 
this  record  is  as  to  the  snffldpncy  of  the  evl- 
dence  to  sustain  the  verdict  Plaintiff  Insists 
that  the  animals  when  struck  were  on  the 
railroad  right  of  way,  while  defendant  insists 
ttuit  they  were  struck  on  a  crossing  of  a  pub- 
lic highway.  As  to  th*  cow  la  controversy, 
the  tmdlsputeU  facts  are:  She  was  owned  by 
plaintur.  She  was  in  the  liighway  near  his 
residence  the  night  before  she  was  klUod. 
She  was  found  dead  the  moraing  of  Decern- 
her  8,  1889,  oa  deteudont'e  right  of  way,  at 


a  point  from  four  to  eight  feet  west  of  the 
highway  fence,  which  runs  north  and  south 
across  the  railway.  She  was  lying  on  the 
north  side  of  the  track,  and  about  four  feet 
from  it  Her  hind  quarters  were  towards  the 
track,  and  her  head  to  the  north.  The  bot- 
tom board  of  the  highway  fence  at  the  north 
side  of  the  track,  and  which  connected  with 
the  cattle  guard,  had  been  freshly  broken. 
One  «3iA  of  the  board  was  still  attached  to 
the  fence.  The  broken  board  was  tAght  teot 
long.  It  was  about  two  or  three  feet  from 
the  bottom  of  the  ditch  on  the  uorth  side  of 
the  track  to  the  bottom  of  the  board  that 
was  broken,  and  the  board  was  six  inches 
wide.  The  dead  cow  was  pulled  around  into 
the  ditch,  and  through  the  place  where  the 
board  had  been  broken.  At  the  time  the  cow 
was  killed,  and  for  several  weeks  prior  ther»< 
to,  the  wire  fence  on  the  south  line  of  the 
railroad  right  of  way,  and  about  40  feet 
aonthwest  from  where  the  cow  laid,  was  In 
a  defective  condition.  The  wires  were  loose, 
and  had  dropped  down,  so  an  animal  could 
have  passed  through  the  gap.  There  were 
cattle  tracks  from  this  gap,  inside  of  the 
right  of  way,  leading  up  towards  the  railroad 
track,  but  they  ceoaed  some  10  feet  from  the 
track.  There  were  cow  tracks  on  the  high- 
way crossing.  Cow  tracks  were  also  seen  not 
more  tiian  10  feet  from  the  broken  board,  on 
the  north  side  of  the  track.  They  were  on 
the  embankment,  near  the  north  and  south 
fence.  There  was  no  hair  or  blood  on  tlie 
I)roken  board.  There  were  no  visible  marlcs 
of  Injury  on  the  cow.  Most  of  the  witnesses 
testify  that  the  board  appeared  to  have  been 
broken  by  a  force  from  the  west;  others 
thought  the  force  came  from  the  east  The 
defendant's  engineer  testified  that  on  the 
morning  of  December  8, 1889,  he  was  running 
a  passenger  train  over  its  road,  going  west, 
and  on  the  crossing  referred  to  the  en^ne 
struck  a  cow,  and  knocked  her  west  of  north; 
that  he  did  not  see  her  go  through  the  fence, 
bnt  heard  the  boards  crack;  ttiat  the  train 
was  running  from  30  to  35  miles  an  hour. 

It  appears  clearly  that  the  cow  oould  have 
altered  tho  gap  in  the  wire  fence;  that  In 
fact  tracks  led  from  that  gap  towards  and 
to  within  a  few  feet  of  the  track;  that  they 
appeared  to  be  fresh  tracks.  It  seems  to  be 
oonceded  that  the  cow  was  killed  by  a  ti:aJn 
of  defendant*  and  we  think,  from  all  the  evi- 
dence, the  Jury  were  Justified  In  finding  that 
she  was  struck  while  on  defendant's  right  of 
way,  not  on  the  highway  cros^ng.  While  it 
may  be  possible,  yet  It  seems  to  us  highly 
improbable,  that  tills  cow  could  have  been 
thrown  through  this  cattle-guard  fMice, 
breaking  only  one  board.  There  is  no  evi- 
dence to  show  tiiat  this  board  was  not  bro- 
ken prior  to  the  night  in  controversy  except 
the  fact  of  the  fresh  appearance  of  the 
break.  It  is  true  that  the  fact  thai  the  cngl- 
ueer  who  testified  was  hi  the  employ  of  the 
nillrootl  company  should  not  discnnllt  him 
OS  a  witness,  and,  while  the  Jury  would  not 
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be  jxuHfled  In  arbitrarily  rejecdns  bl«  poal- 
tlve  twtlnumr  as  of  no  wd^t  on  that  ao- 
ommt,  yet,  for  aught  tiiat  appeazs,  tiiere  may 
have  been  other  reaaona  which  were  proper 
and  nifficient  which  led  them  to  plaoe  Uttle 
rdlanoe  on  hla  erldeDoe.  Wb  appearaaoe 
and  demeanor  on  the  stand  are  matters 
wblcb  cannot  be  portESyed  In  print,  and 
where,  as  In  thla  case,  bo  far  as  this  cow  la 
oratoraned,  tba  evidence  la  ample  to  Justify 
the  THtUct,  we  cannot  aay  that  it  should  be 
aet  aside,  even  If  It  be  conceded  to  be  in  con- 
flict with  bis  poMUTe  testimony.  Gox  t. 
Hallway  Co.,  77  Iowa.  481,  42  N.  W.  Bep. 
42a. 

^  As  to  the  colt  In  oontroversy,  Ibe  un- 
disputed foots  are  that  plaintiff  owned  the 
eolt;  tbaX  it  was  killed  by  defendant's  ^iglne 
on  March  29, 1890;  that  about  dusk  the  night 
befbre  It  was  at  plaintlfrB  home,  wtth  its 
mother,  abont  an  eU^tib  of  a  mile  ftom  the 
railroad,  titiat  plalntUTs  restdenee  wss  a  mile 
and  a  quarter  from  the  place  where  It  is 
claimed  the  oolt  got  onto  Ibe  defendant's 
iWA  of  way;  that  it  was  not  over  one  fonrtb 
of  a  mile  from  where  the  colt  was  at  i^aln* 
ttlTs  to  the  highway  croa^g  over  defend- 
ant's roaSd.  After  going  north  from  plaintUTa 
house  orer  the  railroad,  the  bij^way  runs 
east  atong  tbe  north  ride  of  the  rsOroad  tn 
this  fence,  and  about  three  fourths  of  a  mile 
nortbeast  of  plalntUTs  home  tbsm  is  a  gate, 
which.  It  appears,  had  tor  some  time  been 
in  such  a  condition  as  to  allow  stock  to  pass 
through  It  onto  the  railroad  ri^t  of  way. 
One  fourth  of  a  mile  east  of  this  gate  the 
ocdt  was  found  dead  on  the  right  of  way. 
The  morning  when  the  oolt  was  f otmd  dead 
the  motber  was  In  Ibe  yard  at  plaintiff's 
house.  OSie  ccit  was  10  months  <^  For  a 
distance  of  about  60  feet  west  of  where  the 
colt  was  killed,  and  np  to  the  i^aoe  where  it 
lay,  there  were  marks  between  the  rails  that 
"looked  like  something  bad  been  strag- 
gling tbere."  KooA  was  also  found  along 
tbB  ties,  snd  a  portion  of  the  colt's  entrails 
at  Ote  plaoe  whore  it  lotted  as  though  it 
(the  oolt)  had  been  dragged  to  the  east  The 
tesUmony  of  the  engineer  was  to  Ibe  effect 
lliat  on  the  ni^t  ot  Bfardti  29,  1890,  he  was 
nmning  an  ai0na  <m  defraulant's  road;  ttiat 
bis  engine  struck  a  horse  or  oolt  on  the  high- 
way crossing  north  of  plaintUTs  home,  and 
carried  It  abont  1%  miles  east;  that  the  train 
was  nmning  about  50  miles  an  hour,  and  the 
oolt  was  thrown  up  on  the  pilot  It  seems 
to  us  that  there  la  not  neceesarlly  any  con- 
flict In  the  erld^ce  touching  the  killing  of 
this  oolt  Plalntllf  claims  the  colt  got  on  the 
rl^t  of  way  through  the  gate  hnetofore 
moitloned,  but  there  la  no  erld^oe  whatever 
to  Ediow  such  fact,  unless  the  finding  of  the 
colt's  entrails  on  the  track,  and  the  further 
fftct  that  the  colt  was  found  dead  east  of  the 
gate,  should  be  so  considered.  It  la  incum- 
bent ujfoik  plaintiff  to  show  that  ttie  colt  was 
struck  on  defendant's  rl^^t  of  way.  There  Is 
no  erldenoe  of  tracks  from  the  gate  towards 


the  point  where  plfi<nfff  claims  the  colt  was 
stmck.  There  Is  imthlng  to  taidlcate  tiiat 
Ibis  ocdt  ever  passed  throu^  said  gate.  Ne 
(me  testifies  as  to  baring  seen  the  oolt,  wbUs 
slire,  nearer  tbls  gate  thsn  at  plaiutUTs 
bomer-«  distance  of  over  a  mile  and  a  half 
from  where  It  was  found.  The  oolt  was  only 
10  months  old,  was  running  with  its  moth», 
and  the  motber  was  home  on  the  morning 
the  oolt  was  found.  That  the  colt  wss 
thrown  on  tbie  pilot  at  ttie  crossing,  snd  osr- 
rled  to  Ibe  point  where  it  was  found,  la  not 
improbable  when  we  consider  that  the  dis- 
tance would  be  oorered  In  about  a  minute 
and  a  half  at  the  rate  tbe  train  was  nmning. 
In  any  event,  plaintiff  has  not  shown  such 
facta  as  warranted  the  jury  In  finding  for 
him  as  to  the  oolt.  It  is  not  slu>wn  1^  foot- 
prints, or  by  hair  <m  ttte  gate,  or  in  any  other 
way,  that  the  Mi|mi^i  came  through  that  gate 
onto  defendant's  rl|^t  of  way,  and  was  Ibere 
Btmcik  br  ita  engine.  Mxaaoe  it  occurs  to  as 
that,  so  tax  ss  Ibis  ndt  Is  ocmoemed,  it  Is  not 
a  case  of  conflict  In  the  evidence  where  we 
should  be  slow  to  disturb  the  verdict,  but  a 
case  unsapported  by  evidence  of  facts  enen- 
tlal  to  a  zBooTeiy.  U  tbe  erldenoe  tai  Ibis 
case  win  snstabi  defendant's  tbeory  ss  fiiDj 
as  it  will  plaintiff's,  tbiai  deariy  piniaHir 
mnst  faiL  If  the  plabitlff  sbsll  wittdn  60 
days  file  a  remittitur  In  this  court  of  fllO,— 
betog  the  proportion  of  the  verdict  allowed 
for  Uie  oolt,— the  Judgment  bdow  will  be 
affirmed;  olberwise  it  will  be  rerened. 


BOOT  r.  TOWN  OP  CINCINNA13  at  aL 
KKRR  V.  SAME. 
(Snpreme  Court  ot  Iowa.   Jan.  24,  1803.) 

Deed — Dbscuiption — Ebkok  is  Survey. 

1.  Where  there  Is  a  discrepancy  between 
the  survey  of  an  addition  to  a  town,  as  shown 
by  the  plat,  and  as  the  lines  were  actually  nm. 
the  purchasers  of  lots  descnbed  mert'iy  ao- 
oordins  to  their  numbers  take  title  according 
to  the  lines  actually  ran,  when  th^  can  be  as- 
oertained. 

2.  Where  It  Is  shown  that  such  purchasezm 
took  pOHsessiMi  and  fenced  th&r  lots  soon  after 
the  survey  was  made,  and  that  tbe  person  who 
made  the  plat  pointed  out  the  bounds  of  tiiie 
lots,  it  wfll  be  presumed  that  their  possesalMi 
was  taken  according  to  the  lines  of  the  actual 
survey. 

Appeal  from  district  court,  Appanoose 
county;  W.  L  Babb,  Jtulgeu 

Action  In  equity  to  restcsln  d^iendsats,  flu 
Incorporated  town  of  Cincinnati,  and  its  coun- 
cil and  street  oommlssioner,  from  removing 
or  destn^Ing  certain  buUdings.  fences,  and 
trees,  and  for  general  equitable  relief.  Tb» 
cases  were  tried  and  submitted  together  In 
the  district  oonrt  From  a  decree  In  fiiTor  of 
plalntlfls,  tbe  defOndants  appeal 

Geo.  D.  Porter,  for  appellants.  T.  If.  Fee, 

for  appellees. 

ROBINSON,  0.  X  In  June.  187S,  J.  0.  Mc- 
Donald caused  to  be  surveyed  and  platted  In- 
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to  town  lots  a  t»et  of  land  whtch  tie  owned, 
nljolnlng  ttie  town  of  GlndnnatL  The  name 
glTUi  to  the  tract  so  platted  was  "J.  C  Mc- 
Dtmald's  First  Addition  to  the  Town  of  Gin- 
dnnatL"  Bloc^  2  of  that  addition  oon- 
talBs  lots  nnmbered  from  1  to  8,  Inclusive, 
commendnc  tm  the  west  Each  lot  Is  50  feet 
In  width,  and  extends  from  Pleasant  street, 
on  the  aonth,  132  feet  northward,  to  an  alley. 
Lota  4  and  5  are  separated  by  an  alley  16  feet 
In  width,  which  extends  from  Pleasant  street, 
northward,  tlirongh  the  addition;  and  lots  6 
and  7  are  separated  by  an  alley  of  the  same 
width,  which  extends  from  Pleasant  street 
to  the  alley  on  the  north  side  of  the  block. 
In  Angnst,  ISTH,  McDonald  sold  lots  3  and  4 
to  Harriet  B.  Darld.  Her  husband  fenced 
them  for  her  In  the  fall  of  tliat  year,  planted 
trees,  and  built  a  coal  house,  pigpen,  and 
bam  on  the  east  side  of  lot  4,  next  to  the 
alley.  It  is  not  shown  when  lot  S  was  sold  by 
McDonald,  but  It  was  fenced  by  David  In  the 
year  1876.  £a  the  spring  of  1881  the  plaintift 
bought,  and  has  since  occupied^  tlie  three  lots 
as  a  homestead.  Lot  6,  In  block  2,  was  sold 
by  McDonald  In  August,  1878,  and  In  the  year 
1881  it  was  purchased  by  the  plaintift  J.  J. 
Kerr.  In  the  year  1883  he  purchased  of  Mc- 
Donald lots  7  and  8,  and  ha?  occupied  them 
as  his  homestead  rince  that  time.  His  dwell- 
ing is  on  lot  e,  and  on  Hie  east  side  of  that 
lot.  next  to  the  alley,  there  are  a  coal  and 
lumber  house,  smokehouse,  pigpra,  fmlt  and 
ornamental  trees,  and  shrubbery.  The  ad- 
dition is  within  the  limits  of  the  Incorporated 
town  of  dndnnatL  When  first  platted  It 
contained  four  biotas,  three  of  which  were 
vacated  In  ttie  year  1879.  In  the  year  1888 
they  were  re-eBtabllshed.  In  April,  1887,  the 
council  ordered  a  resurvey  of  the  town  plat, 
which  was  made.  According  to  that  survey 
the  alley  separating  lot  4  from  lot  5,  and  the 
one  separathig  lot  6  from  lot  7,  are  about  six 
feet  further  west  than  they  were  supposed  to 
be  according  to  the  original  survey.  The 
council  has  ordered  tibe  streets  and  alleys  to 
be  opened  according  to  the  last  sorvey,  and 
the  object  which  plaintiffs  really  desire  to  ac- 
complish Is  to  prevent  any  Interference  with 
their  lots,  and  the  bufldlngs,  fences,  trees, 
and  shrubbery  thereon,  as  they  now  exist 
If  the  order  of  the  council  Is  carried  Into  ef- 
fect, it  will  cause  serious  inconvenience  and 
loss  to  plaintiffs. 

The  first  survey  was  made  by  one  Morrison, 
but  the  plat  vras  made  by  McDonald.  The 
second  survey  was  made  according  to  that 
plat,  and  It  may  be  conceded  that  It  shows 
that  plain tltfB  are  occupying  parts  of  the  al- 
leys In  question  But  that  Is  not  decldve  of 
their  rights;  for  It  Is  a  well-established  rule 
that  where  there  Is  a  conflict  bt^tween  a  sur- 
vey, as  actually  made,  and  the  plat  thereof, 
the  actual  sun'ey  controls,  when  It  can  be  as- 
certained. 'Xhls  rule  is  frequently  applied  to 
government  surveys  of  public  lands.  "Metes 
and  bounds  in  description  of  premises  control 
distances  and  quantities,  when  there  Is  any 


Inconsistency  between  ttLem."  Morrow  r. 
Whitney.  95  U.  &  55L  "Ordinarily,  surveys 
are  so  looisely  made,  and  so  liable  to 
be  Inaccunite,  especially  when  made  In 
rough  or  uneven  laud  or  forests,  that  the 
courses  and  distances  given  In  the  tnstru- 
ment  are  regarded  as  more  or  less  uncertain, 
and  always  give  place.  In  questions  of  doubt 
or  discrepancy,  to  known  monuments  and 
boundaries  referred  to  as  Identifying  the  Inn  1. 
*  *  *  Such  monuments  may  be  either  nat- 
ural or  artlfldal  objects,  such  as  rivers, 
streams,  springs,  stakes,  marked  trees,  fences, 
or  buildings."  Hlgueras  v.  D.  S.,  5  Wall.  827. 
"The  true  comers  [of  land  derived  from  the 
general  government]  are  where  the  United 
States  surveyors  In  tact  establish  them, 
whether  such  location  Is  ri^t  or  wrong,  as 
shown  by  tiubdeqnent  surveys."  Rollins  t. 
Davidson,  (Iowa,)  50  N.  W.  Rep.  1062,  and 
cases  therein  cited.  The  same  rule  Is  appli- 
cable to  town  Plata.  Where  there  Is  a  dis- 
crepancy between  the  courses  and  distances 
Indicated  by  the  plat  and  the  survey  as  ac- 
tually made,  the  latter  controls.  Bradstreet 
T.  Dunham,  66  Iowa,  2C0,  21  N.  W.  Hep.  692; 
City  of  Rachie  v.  J.  I.  Case  Plow  Co.,  66 
Wis.  530,  14  N.  W.  Rep.  599;  KoenIgH  T. 
Jung,  (Wis.)  40  N.  W.  Rep.  801.  The  deed  of 
a  lot  by  number  will  be  held  to  convey  the 
lot  OS  It  Is  bounded  by  the  lines  actually 
run  by  the  survey,  when  they  can  be  ascer- 
tained, UfTord  V.  Wllkins,  33  Iowa,  110. 

A  satisfactory  determination  of  the  contest 
In  this  case  Is  reached  by  applying  the  rules 
Indicated  to  the  facts  disclosed  by  the  record. 
It  Is  shown  that  possession  of  the  lots  was 
taken,  fences  were  built  and  Improvements 
made,  within  a  short  time  after  the  first  sur- 
vey was  completed,  and  when  the  boundary 
lines,  as  located  by  the  surveyor,  must  have 
been  well  known  to  McDonald  and  others. 
McDonald  pointed  ont  the  bounds  of  the  lota 
to  porchaaers,  and  Improvemmts  were  made 
according  to  his  direction.  We  are  satisfied 
that  they  were  made,  and  that  the  lots  are 
now  occupied  according  to  the  Morrison  sur- 
vey. The  deeds  under  which  plaintUFs  hold 
were  of  lots  described  by  numbers,  which 
were  ascertained  and  located  by  that  survey. 
The  town  controls  and  uses  the  alleys  whl^ 
were  In  fact  dedicated  to  the  public,  and  has 
no  right  to  interfere  with  the  lots  which  sre 
now  In  the  actual  possession  of  plaintiffs. 

The  decree  of  the  district  court  Is  afltrmed. 


BRINE  V.  COUTTS,  County  Treasurer. 
(Saprrane  Court  of  Iowa.   Jan.  24.  1893.) 

CODNTT  OkDBB  —  ISBCAXCB    TO  ASSIOirBB  OF  AC- 
COUNT— RioBT  OF  Srp-OFF — Dbuhqubnt  Taxes. 

A.,  faavlnx  an  account  agalust  a  county, 
assigned  it  to  B..  who  presented  It  to  the  bu- 
pervlBors,  and  received  from  thna  an  oiAer 
payable  to  "B.,  aasignee  of  A."  The  order 
stated  that  it  was  "subject  to  any  delinquent 
tax  due  by  party  to  iriiom  it  is  issued."  MM, 
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tfaat  taxes  dae  from  A.  ooald  not  b«  ottm/t  in  aa 
action  on  such  order,  iinoe  B.  waa  the  penun  to 
vfaom  it  iras  inaed. 

Appeal  from  distriot  court,  Cedar  county; 
jr.  H.  Preaton,  Judge. 

Tbe  defendant  la  tihe  treamrer  of  Cedar 
'Oounty,  and  this  action  la  to  recover  tba 
amount  of  two  warranta  Issued  hf  the  board 
«f  BuperrlBors  of  Cedar  oounty,  and  present- 
ed to  the  defendant  for  poym^t,  and  pay- 
ment refused.  The  case  Is  before  us  on  the 
certificate  of  the  trial  Judg^  the  amount  In 
oontroTeiay  b^ng  less  than  $100,  and  It  la 
aa  follows:  "One  Bagtey,  having  two  claims 
against  Cedar  coun^  for  fees  In  criminal 
«asea,  as  marshal  or  constable,  assigned  those 
olalms  to  plaintiff,  Brink,  who  presented  the 
same  to  the  board  of  auperrlsora  Cedar 
■oounty,  and  they  were  indorsed  as  allowed, 
and  orders  Issued  therefor,— one  forflT,  to  R 
K.  Brink,  as  aasigaee  at  Bagley,  or  bearer;* 
and  one  for  $5,  to  '  W.  EL  Bagley  assigned  to 
Brink,  or  bearer/— the  auditor  stamping  up- 
-on  the  warrant  the  following:  This  wax^ 
rant  la  subject  to  any  delinquent  tax  due 
Cedar  comity  party  to  whom  it  is  Issued.' 
Now,  the  questions  of  law  are:  (1)  Has  the 
■oounty  treasurer  a  right  to  offset  the  delin- 
quent taxes  of  said  Bagley  against  the  said 
orders  in  the  hands  of  plaintiff.  Brink,  who 
la  admitted  to  be  the  assignee  of  Bagley? 
■(2)  The  board  of  Bupervlsom  having  allowed 
the  claims  without  their  making  any  ofbet  of 
the  taxes  of  Bagley,  can  tbe  treasurer,  with- 
out furth«  proceedings,  refuse  to  pay  the  or- 
ders unless  taxes  delinquent  against  Bagley 
are  deducted  therefrom,  said  taxes  having 
been  delinquent  before  the  claims  were  pre- 
sented to  the  board  by  Brink,  and  before 
Ihey,  the  claims,  were  assigned  to  brink?  J. 
H.  Preston,  Judge."  The  district  coui't  gave 
Judgment  for  the  defendant,  and  the  plaintiff 
appealed. 

Wolf  &  Hanly,  for  appellaat.  Sam  8. 
Wil£^t,  for  appellee. 

ORANOBB,  J.  Particular  care  aa  to  the 
facts  will  aid  much  to  a  correct  solution 
of  this  case.  If  the  first  question  is  an- 
swered in  the  negative,  the  second  be- 
oomes  entirely  immaterial,  because  the 
facts  In  the  case  are  without  dispute,  and  a 
negative  answer  would  authorize  a  Judgment 
for  plaintiff.  The  only  ground  upon  which 
the  right  to  offset  tbe  taxes  Is  urged  la  the 
Indorsement  on  the  orders  in  the  following 
language:  "This  warrant  is  subject  to  any 
delinquent  tax  due  Cedar  county  by  the 
party  to  whom  It  is  issued."  To  whom  were 
these  orders  Issued?  Bagley  assigned  the 
accounts  to  the  plaintiff.  The  plaintiff  pre- 
sented them  to  the  board  of  supervisors,  and 
it,  in  express  terms,  recognized  the  assign- 
ment, and  Issued  the  orders  to  him.  So  far 
as  the  record  shows,  Bagley  never  knew  of 
the  presentation  of  the  accounts  by  Brink 
for  payment,  or  of  the  issuance  of  the  or- 
deta.  He  was  In  no  way  a  par^  to  that 


traosaetlon.  If  it  were  a  question  of  a  ri^ 
to  set  off  the  taxes  against  the  account,  the 
case  might  be  different,  and  the  pcdnts  In 
argument  more  appropriate.  It  is,  then, 
solely  a  question  of  who  was  affected  by  the 
Indorsement  of  the  orders.  'Die  board  of  su- 
pervisors made  or  directed  the  Indorsement, 
and  Brink  accepted  It.  Tbe  name  of  Bagley 
appears,  not  as  the  claimant,  but  aa  an  as- 
signor of  the  accounts,  for  which  the  orders 
issued.  His  name  appears  in  the  transac- 
tion only  in  klentification  of  the  claim. 
Brink  was  the  party  to  whom  the  order  Is* 
sued,  and,  by  the  express  terms  of  the  In- 
dorsement, only  taxes  dne  from  him  could  t>e 
offset  against  them.  To  the  question  if  the 
taxes  due  from  Bagley  could  be  offset  we 
answer,  "No."  There  should  be,  imder  tbe 
Issues  presented,  a  Judgment  for  plaintiff. 
Keversed. 


BUTLER  V.  CHICAGO,  B.  &  Q.  R.  CO 

(Supreme  Court  of  Iowa.  Jan.  24,  1883.) 

Railroad  Companies — Injctht  to  Bmplotb— Nbq. 
liobncb  of  &koikbib  —  bridbhcb— -exahina- 

TIUN  or  WiT.NESB — HAHMLEaa  EullOK. 

1.  Where  a  witness  baa  testified,  without 
objection,  tliat  "clinker  men"  in  the  serrice  of 
a  railroad  company  assisted  the  "yard  hostler" 
la  moving  locomotive  tanks,  it  la  not  preju- 
dicial error  to  allow  him  to  state  that  it  was 
the  CDstom  of  the  clinker  men  to  help  the  ho»- 
tler. 

2.  A  witness  cannot  be  cross-examined  aa 
to  matters  not  referred  to  in  bis  examinatioB 
in  chief. 

S.  In  an  action  for  death  caused  by  the 
alleged  nnsltillfulness  of  defendant's  enpneer, 
a  witness  cannot  testify  aa  to  tbe  engineer's 
skill,  since  that  is  an  ultimate  fact  to  be  detCT>- 
mined  by  the  jury. 

4.  A^Qcy  cannot  be  proved  br  the  state- 
meats  of  the  alleged  agent. 

5.  Where  a  witness  testifies  that  he  has  no 
recollection  of  a  certain  fact,  independent  of  a 
memorandum  thereof  made  by  liim  at  the  time, 
and  then  testifies  from  the  memorandum,  fully, 
as  to  all  the  matters  therein  refeired  to,  the  re- 
fusal to  admit  the  memorandam  itsdf  In  evi- 
dence Is  not  prejudicial  error. 

6.  A  railroad  employe  whose  business  Is  to 
remoTe  the  ashes,  cinders,  and  fire  from  loco- 
motives, to  supply  them  with  water  and  sand, 
and  to  aid  in  moving  engine  tanks,  in  tbe  rail- 
road yard,  is  enga^d  in  work  connected  with 
the  operation  of  a  railway,  within  the  purview 
of  Code,  i  1307,  whldi  makes  railroad  com- 
panies liable  for  injuries  received  by  tbetr  em- 
ployes in  consequence  of  willful  wrongs  of  their 
agents,  "where  such  wrongs  are  in  any  manner 
connected  with  the  use  and  operati(m.  of  any 
raUway." 

7.  Where  such  employe  has  for  years  as- 
sisted the  "yard  hostler"  in  moving  and  coap- 
llng  engine  tanks,  and  it  appears  that  some  one 
had  to  render  snch  assistance,  and  that  there 
was  QO  one  else  whose  duty  It  was,  it  Is  suffi- 
ciently shown  that  rendenng  snch  assistance 
was  in  the  line  of  his  duty. 

8.  Plaintiff's  intestate  was  killed  while 
coupling  two  engine  tanks.  There  being  no 
bumpers  on  the  tanks,  be  had  to  go  under  them 
to  make  the  fOupling.  While  under  the  tanks, 
the  engine  attached  to  one  tank  was  moved, 
and  this  caused  his  death.  Bdd,  that  the  ques* 
tions  of  the  enirineer^a  negligence,  and  of  the 
decedent's  contributory  negligence,  were  for  the 
Jury. 
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AjipM]  from  dtotilct  oomtf  UDton  ctnuXy, 
H.  M.  TowiMr,  Judge. 

Actbm  bT  plaintiff,  ai  admlnlstntrtx  of 
Jobn  Bailer,  deceased,  tor  damages  arlaing 
from  tbe  klUlB«  at  aald  BuUer  b  j  dtf endant 
J017  trial.  Verdict  and  Jodgmoit  for  plaln- 
tUL  DaflBndmt  ^jpealfc 

M^MU  A  SuIUmi.  for  vnP^l^t.  Jaa.  a. 
Bud  and  Thomas  Tj.  Maxwell,  for  appellee. 

EZNNa,  J.  L  Plaintiff.  In  sabetance. 
cbaigea  tbat  on  Uaxdi  2,  ISSD.  J<^  Butler, 
to  tbe  discharge  at  bis  duty  u  an  employe 
of  the  defadant,  went  between  and  under 
certain  locomotlTe  tanks  of  defendant,  to 
couple  ttaem,  preparatoir  to  their  being 
mored;  that  tbere  was  tlien  attached  to  one 
of  said  tanks  a  locomottve.  In  chai^  of  an 
employe  of  the  defendant  wbo  waa  unakllled, 
car^eas,  and  ne^lgent,  and  that  he  careleaaly 
and  nesUgently  mored,  shored.  Jammed, 
handled,  and  run  said  tanks  upon  and  over 
aold  Batter,  ttwreby  caualBg  Us  deatli;  tbat 
aaid  Butler  was  wltiioat  fault  nes^igence 
on  hia  part  Defendant  dcnieB  every  alle- 
ptlon  In  pUinOfra  petition.  Denies  that  de- 
ceased was  at  the  time  of  hia  death  working 
In  tbe  employ  of  the  defendant  Denies  tbat 
at  tbe  time  and  place  alleged  In  tbe  petition 
It  placed  one  of  Its  locomotlreB  In  the  hands 
ct  an  unakllled,  careleas,  and  negligent  engi- 
neer. Denies  that  the  looomotlre  and  tanks 
were  unakiUfully,  carelessly,  and  negligently 
mored.  sbored.  Jammed,  bandied,  and  run  1^>- 
un  deceased.  Alleges  that  said  worksofftrbs 
it  was  aatborlied  and  done  by  enyiloyea  of  de- 
fendant, was  done  with  akUl  and  care,  and 
without  any  n^^lgence;  that  deceased,  by  bis 
own  gross  negligence  and  want  of  care,  oon- 
trlbnted  to  and  caosed  his  death,  and  the 
same  was  In  no  way  due  to  any  neglect  or 
want  of  care  on  the  part  of  defendant;  that 
It  was  no  port  of  deceased's  duly  to  couple 
looomotlre  tanks. 

Z.  It  appears  that  the  deceased  had  for 
several  years  bem  In  tbe  employ  of  d^eod* 
ant  company;  tltat  for  the  two  years  prior 
to  tals  death  lie  had  been  what  was  called  a 
*'cUnker  man."  He  waa  at  tbe  time  of  bis 
death  37  years  old.  He  iras  a  small  man, 
and  lame  In  one  hip.  His  baUts  were  good. 
He  was  rery  Industrious,  and  bis  pay 
amounted  to  about  ^iS  or  946  per  montiL 
His  ordtauuy  duties,  as  (linker  man,  aspear 
to  bare  been  performed  in  cormeciion  with  an 
aasodate,  and  were  as  folio wa:  When  an 
fflglne  came  in  from  its  run.  It  waa  taken  by 
a  man  called  tbe  "yard  hostler"  to  the  cUnk- 
er  pit.  where  the  clinker  men  knocked  out 
the  Are,  and  scraped  ttke  acbpan.  The  en- 
gine was  then  bailed  up  to  the  water  tank, 
where  these  same  cUnker  men  gare  it  water. 
It  was  then  mored  a  Uttle  farther,  and  they 
gave  H  sand. 

3.  One  OartN-,  a  witness  for  the  plaintiff, 
tesHfled,  against  the  objection  of  defoidant, 
that  *^  was  always  the  costom  of  tbe  clinker 
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men  to  help  tike  hosdezs.**  D^endant  Ift- 
alsts  that  the  admission  if  this  evidence  was 
error,  because  Garter  wAs  not  Aown  compe- 
tent to  prove  a  custom,  and  the  erldence 
did  not  tend  to  show  a  general  costom,  but 
only  the  knowledge  of  the  witness  as  to  what 
be  saw  the  men  do.  Ihe  witness  had  been 
In  the  employ  of  the  defendant  two  years. 
It  was  his  duty  to  call  engineers  and  firemen 
who  were  wanted  to  go  out  on  a  run.  His 
headgoarters  were  at  the  roundhouse  office. 
BnUer's  beadcpiarters  were  at  the  dlnker  pit, 
west  of  the  roundhouse.  No  reason  Is  shown 
Why  tlds  witness,  by  reason  of  his  avocation, 
and  the  location  of  his  headquarters  at  the 
roundhouse,  near  the  dlnker  pit,  was  not 
competent  to  speak  with  certainty  as  to  the 
work  the  dbiker  men  did.  Both  before  and 
after  he  gave  the  answer  which  Is  objected 
to,  he,  without  objection,  testified  tbat  It  was 
the  duty  of  the  hosUers  to  move  the  tanks; 
tha^  when  a  tank  was  to  be  moved,  they 
told  the  hostlers,  and  th«y  and  the  dlnker 
men  moved  It;  that  the  eUnker  men  always 
went  down  to  help  more  the  tanka  And 
on  cross-examination  he  testified:  "I  know 
the  clinker  men  went  down  to  help  the  hos- 
tlers get  out  the  tanks.  I  cannot  say,  really, 
whether  It  waa  thetr  duty  or  not  I  know 
they  did  It"  And  again,  on  redirect  exam- 
ination, he  says:  "Tke  hostlers  would  al- 
ways direct  a  clinker  man  to  help  more  a 
tank."  It  will  be  seen  that.  In  effect,  the 
witness  testified,  without  objection,  several 
times,  to  the  same  &ct8  as  are  ^sdosed  In 
the  answer  which  la  objected  to.  Under 
Buch  circumstances,  eren  if  the  answer  In 
controversy  was  objectl<mable.  It  could  not 
prejudice  defendant 

4.  Witness  Paydwi,  on  cross-examlnatloa, 
was  asked  as  to  his  opinion  as  to  the  safest 
and  best  manner  of  making  a  coupling  of  lo- 
oomotlre tanks.  His  testimony  with  refer- 
ence thereto  was  stricken  out  on  plaintttTs 
motion,  tbe  court  remarking:  "The  motion 
will  be  sustained  as  to  what  this  witness 
would  do  under  a  certain  set  of  eiroumstan- 
oes,  or  what  he  thinks  would  be  beet  under 
oertaln  drcumstances.  Tliat  is  a  matter  for 
the  d^endant  to  bring  out  in  his  part  of  the 
case."  The  ruling  of  the  court  was  rij^t 
Hie  evldoioe  elicited  was  in  no  sense  proper 
to  be  brought  out  In  cross-examination.  The 
witness  did  not  see  Butler  when  he  was 
killed.  The  queetlon  which  called  out  the 
answer  did  not  relate  to  anything  he  had 
testified  to  in  chief.  It  was.  In  fact,  foreign 
to  that  examination. 

5.  An  exception  waa  taken  to  the  court's 
refusal  to  let  witness  Holland  testify  as  to 
the  skill  of  Engineer  Kerber,  who  waa  run- 
ning the  oiglne  at  the  time  Butler  waa 
killed.  The  ground  of  the  exduslon  of  tbe 
evidenoe  was  that  it  called  for  an  opinion  of 
the  witness,— not  for  any  fact  It  is  said  t>y 
appellant  that  the  question  as  to  whether  the 
engineer  was  skilled  In  bis  business  was  one 
of  fact  K  that  be  oonoeded.  It  is  eertnlidi 
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OM  of  ttM  nltbnate  facte  for  the  Jury  to  flad 
in  flu  case.  It  seems  to  xm  ttut  when  tbe 
Jury  were  adrlMd  as  to  the  age  of  the  engi- 
neer, tibe  extent  of  his  oq^erloioe,  the  nnUarQ 
and  extent  ot  bis  datiea,  and  otlier  proper 
facta,  they  w«e  capable  of  determining  In- 
teUlgentiy  as  to  whethw  he  was  a  aklUed 
mglneer.  Tme,  one  of  the  material  allega- 
tions of  tbe  petltloa  Is  that  he  was  tmskflled; 
bat  we  do  not  tblnk  It  Is  oompetent  to  prore 
that  he  was  aUIled  by  the  testbnnqr  of  a 
witness  gives  bis  opinion  to  that  effect 
If,  however,  we  sboidd  concede  tbe  mle  to 
be  as-ls  claimed  by  defendant,  still  there  was 
no  presJndldal  error  In  theniUng,as,  at  a  latw 
stage  In  tbe  trla],  llie  defendant's  fbreman  of 
engineers  testified,  without  objection,  that  he 
had  thoroughly  examined  the  engineer,  and 
that  he  was  aoompetoitand  skUlfol  engineer 
tor  the  position  of  hostler.  No  erldaioe  was 
offered  to  oontradlct  this. 

6.  Witness  Holland,  for  drrfendant,  on  re- 
direct examination,  testified  that  one  S.  A. 
Bckerson  called  on  him,  and  advised  him  to 
see  Mr.  Buel,  (one  of  plaintUTs  attorneys.) 
He  was  then  asked:  "What  relation  did  Mr. 
Eokerson  sustain  to  this  case?  Did  he  fwme 
to  yon  from  the  plalntlfl,  or  represent  him- 
self to  be  from  the  plalntUf,  In  any  way?" 
This  was  objected  to  as  not  the  proper  way 
to  establish  agency.  Counsel  for  defendant. 
In  response  to  a  question  by  the  court,  said 
he  did  not  know  that  he  could  show  anything 
touching  his  agency,  except  his  statmnesits, 
whereupon  the  court  refused  to  allow  the 
witness  to  answer.  There  Is  no  doubt  as  to 
the  correctness  of  the  ruling.  Plaintiff  could 
not  be  bound  by  the  statonents  of  EJekeraon, 
who,  so  far  ss  the  record  shows,  was  a 
stranger  to  her,  having  no  authority  what- 
ever to  speak  or  act  In  her  behalf.  Surely  a 
party's  rights  cannot  be  permitted  to  be  prej- 
udiced by  the  statemoits  of  one  not  shown  to 
have  any  authority  to  act,  and  who,  for 
aug^t  that  appears,  may  be  a  mere  meddler 
In  that  with  which  be  has  no  oonoem. 

7.  Plaintiff,  when  recalled  In  rebuttal,  was 
asked,  on  cross-examination:  "What  did 
Eckerson  say  to  yon  about  using  this  man 
Holland?"  An  obJectl<ni  was  sustained  to 
the  question,  ss  not  being  proper  oroes-exam- 
tnation.  The  witness  had  been  examined  In 
chief  wltii  a  view  of  impeaching  the  defend- 
ant's witness  Holland.  She  had  not  been 
asked  anything  relating  to  Eckerson.  The 
proposed  evidence  was  dieariy  not  proper 
on  cross-examination. 

a  One  Pennington  was  a  witness  for  plain- 
tiff, and  testified  to  aedng  Butler  under  the 
tanks  Just  before  he  was  killed.  The  acci- 
dent appeara,  without  oonfliot,  to  have  hap- 
pened In  the  Creston  yards  between  10  and 
11  o'clock  on  Marcb  2,  iSSS.  Defoidant 
showed  that  Pennington  was  Oreman  on  a 
fiei^t  train  which  arrived  in  Greston  that 
day  at  3:46  P.  BL  This  evldoioe  was  elicited 
from  the  fngl"«M>»'  of  said  train.  Defendant 
eOsced  in  eTldenoe  (he  book  kept      It,  tn 


which  said  engineer,  and  also  tbe  conductor 
of  the  second  section  of  said  train,  entered 
the  time  of  the  arrival  of  their  trains  on  that 
day.  This  book  was  excluded  as  being  mere 
memoranda,  and  Incompetent  and  Imma- 
terial. S^mr  Is  sarigned  on  this  mltng.  The 
authorities  are  not  In  entire  aooord  on  ifae 
questions  here  presoited.  It  appears  !n  this 
cose  that  the  engineer  testified  he  had  no 
recollection  of  the  fact  of  the  time  of  12ie  ar- 
rival of  t2ie  tndn,  Independent  <a  tiie  memo- 
randnm;  that  he  made  It  at  the  time;  12uit  It 
was  correct  In  suoha  oase  the  n>emorandnm 
has  often  beoi  held  admlsslUe.  Hancock 
T.  KeDy,  81  Ala.  aes,  a  Sontb.  Bep.  2S1; 
StODdeiunlre  t.  Harper,  SL  Ala.  24S,  1  South. 
Rep.  867.  Bttt  see  Hoffman  v.  Railway  Ca, 
41  N.  W.  Rep.  801,  40  Mtauu  00;  Taylor  v. 
Railway  Oa,  80  Iowa,  4S6,  46  N.  W.  B^  64. 
We  need  not,  however,  pass  up<m  tb»  cor- 
rectness of  the  ruling  rejecting  this  bocdc,  as 
the  engineer  who  ran  the  train  testified  from 
the  memoranda,  ftdly,  as  to  all  the  matters 
therein  refored  to;  sad  hence,  if  the  ruling 
was  error,  It  was  without  prejudloe. 

9.  It  to  tauAsted  that  deceased  and  his  co- 
employe  were  not  engaged  In  work  in  any 
manner  connected  with  the  operation  of  a 
railway,  within  the  meaning  of  section  1307 
of  the  Code,  which  reads:  "Bvery  corpora- 
tion operating  a  rallwe^  shall  be  liable 
for  all  damages  sustained  by  any  person, 
including  employes  of  such  corporation.  In 
consequence  of  the  neglect  of  agents,  or  by 
any  mismanagement  of  the  engineer  or  other 
employes  of  the  corporation,  and  In  oonse- 
quence  of  the  willful  wrongs,  whether  of 
commission  or  omission,  of  such  agents,  engi- 
neers, or  other  emidoyes,  where  such  wrongs 
are  In  any  manner  connected  with  the  use 
and  operation  of  any  railway  on  or  about 
which  tbey  ahall  be  employed,"  eta  We 
are  dted  to  many  cases  decided  by  this  court 
wherein  we  have  held  that  the  emjdoyment 
was  not  such  as  to  bring  the  emplt^e  wittaln 
the  provldons  of  tiie  statute  quoted;  and 
counsel  for  appellant  maintain  that  If  it  Is 
held  that  deceased,  when  killed,  was  asedst- 
tng  In  moving  tanks,  and  that  such  labor 
was  within  the  line  of  his  duty,  still  he  was 
not  so  connected  with  the  use  and  operstion 
of  defendant's  railway  as  to  be  within  the 
protection  of  the  statute.  In  the  following 
cases  It  has  been  held  that  this  statute  did 
not  apply,  as  the  employe  Injured  or  killed 
was  at  tbe  time  not  mgaged  In,  or  oixmected 
witli,  the  use  and  operaticm  of  a  railway, 
within  the  contemplation  of  the  law: 
Schroeder  v.  Railway  Co.,  41  Iowa,  347,  a 
oase  of  removal  of  an  abandoned  bridge; 
Potter  V.  Railway  Co.,  46  Iowa,  899,  where 
an  employe  In  a  machine  Shop  was  asslatlng 
in  moving  a  driving  wheel;  Smith  v.  Ballway 
Co.,  69  Iowa,  78,  12  N.  W.  Rep.  763.  a  case 
of  a  secti<m  hand;  Foley  v.  Railway  Co.,  64 
Iowa,  649,  21  N.  W.  Bep.  124,  a  oar  repaltvr; 
Halone  v.  Railway  Co.,  66  Iowa,  417.  21  N. 
W.  Bep.  7G6,  an  englne.^riper  who  was  In- 
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Jnred  whOa  T!Tft'*1rf  In  cloBliis  a  door  after 
the  passage  of  an  aigine;  Stroble  r.  Bailway 
Co.,  70  Iowa,  560,  31  N.  W.  Bep.  63.  and 
Looe  T.  Railway  Ca,  67  lova,  75,  24  N.  W. 
Bep.  000,  cases  ot  emplores  engaged  In 
titristliig  ooal;  Matson  t.  KaUway  Co.,  68 
Iowa,  22,  25  N.  W.  Rep.  911,  the  case  of  a 
track  repairer  Injnred  by  a  stone  hnrled  up- 
on him.  The  statute  was  held  applicable  In 
the  following  oases:  D^pe  t.  Railway  Oo., 
36  Iowa»  S5,  a  case  of  one  shoveling  dirt  on 
a  dirt  train;  Prandsm  t.  Railway  -Co..  86 
Iowa,  872,  a  cam  of  a  section  hand  Injured 
while  in  the  line  of  his  duty,  repairing  track; 
UcEnl^t  T.  Construction  Co..  48  Iowa,  404.  a 
ease  of  one  shoTellng  gravel  from  a  train; 
Pjme  T.  Railroad  Co.,  64  Iowa.  228,  6  N.  W. 
Rep.  281,  where  a  detective  In  the  employ 
of  the  company  was  Injured  while  In  the  line 
of  his  duty,  walking  on  the  track;  Handgun 
Railway  Ga,  72  Iowa,  70d,  82  N.  W.  Bep. 
i,  an  onploye  whose  duty  It  was  to  assist  In 
loading  and  nnloadlng  gravel  cars,  and  to 
ride  back  and  forth  on  the  cars  between  tlw 
pit  and  the  place  of  unloading;  Nelson  v. 
Railway  Oa,  73  Iowa,  576,  S5  N.  W.  Rep. 
611,  a  case  of  an  employe  Injured  by  the 
operation  of  a  ditching  machine  on  a  rail- 
road; Smith  T.  B^way  Oo..  78  Iowa,  684» 
43  N.  W.  Hep.  545,  where  a  snow  shorter 
was  Injured  by  ftiUIng  from  a  train. 

Hie  deceased  In  the  case  at  bar  was  killed 
whUe  In  the  line  of  his  employm^t  His 
bualneas  was  to  remove  the  ashes,  dnders, 
and  file  from  locomotives*  to  supply  tbem 
with  water  and  sand,  and  to  aid  In  moving 
or  shifting  engine  tanks.  In  the  proper  per- 
formance of  his  duties.  It  Is  shown  that  It 
was  necessary  for  the  engine  to  be  awltcbed 
from  the  clinker  pit  track  over  onto  another 
trade,  to  take  water,  and  It  was  required  to 
be  moved  sdll  further  In  order  to  take  sand. 
At  sndti  times  the  clinker  man  who  was  to 
mnd  and  water  the  engine  rode  on  the  same. 
Whether  Oie  statnts  applies  to  a  case  like  this 
depends  on  its  phraseology,  and  the  purpose 
and  object  soo^t  to  be  attained  by  its  enac^ 
meat.  In  the  cases  heretofore  dted.  It  has 
repeatedly  been  held  that  this  statute  was  In- 
tended for  the  protection  and  benefit  of  em- 
ployes, who,  from  the  very  nature  of  their 
emplf^inait,  are  exposed  to  the  hazards  pe- 
culiar to  the  business  of  using  and  operating 
a  raOroad.  It  Is  said  In  Stroble  v.  Railway 
Co.,  supra:  **Thls  negligence,  to  rrader  the 
corporation  liable,  must  be  of  an  employe* 
and  altect  a  co-employe,  who  are  In  some 
manner  iierformlng  work  for  the  purpose  of 
moTtng-a  train,  as  loading  or  unloading  It, 
•apertntendiog,  directing,  or  aiding  its  move- 
ment The  persons  must  be  connected  In 
some  manner  with  the  moving  of  trains. 
Work  preparatory  thereto,  which  may  be 
done  away  from  a  train.  Is  not  connected 
with  its  movement"  And  it  Is  held  that  a 
duty  to  tnm  a  turntable,  and  so  adjust  It  as 
to  connect  the  rails  on  the  table  with  the 
track  leading  tiieretP,  at  times  when  ragmea 


are  being  run  between  the  main  track  and  the 
engine  house,  requires  the  doing  <tf  an  act 
necessary  to  be  done  In  the  nse  and  op^tlon 
of  a  railroad.  Blalone  v.  Railway  Co.,  supra. 
Nor  is  recovery  limited  to  cases  where  the 
Injury  was  received  by  the  movement  of  cars 
or  engines  on  the  track.  Smith  v.  Railway 
Co.,  supra.  Deceased  was  coupling  together 
tanks,  so  that  they  might  be  moved  as  direct- 
ed by  defendant  His  employment,  at  the 
time  he  waa  killed,  was,  In  all  essential  re- 
spects, the  same  aa  If  he  had  been  making  up 
a  train,— conpllng  the  cars.  These  tanks 
were  a  necessary  part  of  a  train.  They  were 
being  coupled  so  that  th^  could  be  moved  to 
their  proper  places  for  train  sendee.  Surely, 
under  such  <drcunistances,  the  deceased  was 
within  the  protection  of  the  statute.  If  It 
were  not  so,  the  statute  would  be  a  delu.*(Ion. 
To  give  It  any  other  construction,  In  a  rase 
like  this,  would  rob  the  beneficiaries  of  It  of 
the  protection  which  the  legislature  Intended 
to  give  them.  The  evidence  shows  that  the 
work  of  coupling  tanks  Is  more  perilous  than 
that  of  conpllng  cars.  To  make  the  former 
coupling,  tanks  must  come  to  a  stop,  and  must 
remain  so  untU  the  coupling  Is  done.  In  the 
performance  of  this  duty  the  deceased  was 
exposed  to  the  hazards  arising  from  the  mov- 
ing of  th3  engine  and  tanks. 

10.  Appellant  contends  that  deceased*  when 
killed,  was  not  In  the  line  of  his  duty;  that  he 
was  only  a  volunteer;  and  hence  plalntlfl  can- 
not recover.  The  evld^ce  shows  that  these 
cUnker  men  had  for  years  been  asalstlng  In 
moving  tanks;  that  they  helped  the  hostlers 
to  do  it  It  may  be  conceded  that  there  Is 
no  positive  evidence  that  It  waa  a  part  of 
the  duty  of  a  clinker  man  to  assist  In  moving 
and  coupling  tanks;  but  it  does  not  appear 
that  there  was  any  <me  else  whose  du^  It 
was  to  do  this  particular  woA.  Some  one 
was  required  to  do  it,  and  the  fact  that  the 
clinker  men  bad  done  it  for  years,  with  the 
knowledge  of,  aa  well  as  under  the  direction 
of,  other  employes  of  the  defendant,  was 
sufficient  to  show  ttiat  it  was  in  flu  line  of 
their  employment 

11.  It  Is  said  that  deceased  waa  guilty  of 
nei^lgence,  In  consequence  of  which  he  lost 
his  life,  and  that  there  waa  no  negligence  on 
the  part  of  defendant  By  thehr  verdict  the 
Jury  have  found  that  the  accident  resulted 
from  defendant's  negligence,  and  that  de- 
ceased did  not  contribute  thereto.  The  evl- 
dence  is  ample  to  sustain  the  verdict,  and  we 
cannot  dWturb  It  It  appears  that  Butler 
was,  when  killed.  In  the  act  of  coupling  two 
tanks  together;  that,  to  do  so,  (there  being  no 
bumpers  on  the  tanks,)  he  was  compelled  to 
get  under  the  ends  of  the  tanks,  as  he  did, 
and  while  In  this  position  the  engine  attached 
to  one  of  the  tanks  was  so  moved  as  to  kill 
blm.  It  was  a  question  for  the  Jury,  under 
all  the  evidence,  as  to  whether  defokd- 
ant's  engineer  was  negligent  In  thus  mov- 
ing the  engine,  and  we  cannot  say  that  tbm 
evidence  did  not  Justify  their 
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12.  W*  cumot  diicusB  the  many  other 
erron  aadgiied.  We  bare  examined  all  of 
them,  and  hare  read  with  care  the  In- 
stradlons  given  and  rerased,  and  find  no 
reversible  error.  The  Jndgmant  €t  Him  dis- 
trict court  Is  affirmed. 


JtVSBELL  ft  OO.  T.  FOIS  OOTINTT  AB- 
STBAOT  CO. 

^opTema  Court  of  Iowa.  Jan.  24, 1898.) 

AsBTKACTg  OF  TiTLB— Aorroif  roB  EBHORa— Lim- 
itations—RosNi  NO  or  Btatutb. 

1.  The  Btatate  of  Ilmltattons  begins  to  ran 
ftgahiat  the  right  to  sae  an  abstract  maker  for 
errors  in  an  abetract  of  title  made  bj  hint 
from  the  time  the  abstract  la  furniahed,  and 
not  from  the  time  the  damage  occurs. 

2.  An  allegation  in  the  complaint  that  the 
•mm  were  mgUgenfir  made  does  not  oonTert 
the  acQon  Into  an  aetmn  ctf  tent,  ibice  the  da^ 
to  make  the  abstract  correctly  was  created 
■ol^  by  contract,  and  Its  breaich  le  tiierefore 
mcTuy  a  braadi  of  contract 

8.  Code,  I  2024,  which  dedarea  that  sno* 
cessiTe  actiMu  may  be  midntained  a  oon- 
tract  whenever  a  new  canse  of  action  arises 
theretm,  does  not  apply  to  a  ease  where  the 
only  matter  claimed  as  eonstitating  a  new  cause 
of  action  la  the  accrual  of  additional  damages 
bom  the  wl^nal  breadi  d  contract. 

AK>eaI  from  district  court.  Polk  connty; 
W.  F.  Conrad,  Judge. 

The  parties  are  corporations,  the  plaintiff 
being  organized  under  the  laws  of  Ohio,  and 
the  defendant  under  tiie  laws  of  Iowa.  The 
defendant  Is  engaged  In  fumlahlng  abstracts 
of  title,  and  the  averments  of  the  petition  are 
to  the  effect  tiiat  in  December,  18S4,  the 
plaintiff  contemidated  purchasing  a  mortgage 
from  one  Kellog  on  a  certain  tract  of  land; 
that;  tiiUi  a  view  to  team  If  said  mortgage 
was  a  first  lien  on  said  land,  it  procured  of 
the  defendant  an  abstract  of  the  title  thereof, 
which  abstract  was  furnished  about  Decem- 
ber 16,  1884,  and  showed  that  the  mortgage 
In  Question  was  a  first  lien  on  the  land;  that, 
relying  on  said  abetract,  the  plalntUf  pnr> 
chased  said  mortgage,  and  paid  therefor 
$1,310.48,  and  afterwards  foreclosed  the 
same,  and  at  the  f(n%closiire  sale  purchased 
the  land,  and  paid  therefor  f2,060.85;  thati 
because  of  the  negligent  and  unsktllfol  man- 
ner in  which  defendant  examined  the  title 
to  said  land,  the  abstract  of  title  fiOled  to 
disclose  a  judgment  11^  of  about  $1,400, 
which  was  prior  and  superior  to  the  mort- 
gage purchased  by  plaintiff,  and  of  which 
plaintiff  had  no  knowledge;  that,  because  of 
the  neglect  and  unskillful  acts  of  the  de- 
fendant, the  plaintiff  lost  said  land,  and  the 
amounts  paid  therefor,  and  plaintiff  aaks 
Judgment  In  the  sum  of  95,000.  The  petition 
was  filed  on  the  ISth  of  June,  1890.  There  Is 
a  demurrer  to  the  petition  on  the  ground 
that  the  actiim  la  barred  by  the  atatnte  of 
limitations.  The  district  court  sustained  the 
demurrer,  and  from  a  Judgment  dlamlsdng 
the  petitlwk  the  plaintiff  appealed 


Cole,  McVey  ft  Cheshire,  for  a^dlsnt 
W.  Q.  Harrison,  for  app^ee. 

GRANOSB,  J.  1.  The  statute  of  Umita- 
tiuna  commences  to  run  from  the  time  a 
cause  of  acUon  occmes.  Oode.  I  2S29.  By 
section  2630  it  is  provided  that  in  actions 
tor  relief  on  the  ground  of  fraud  or  mistake 
Che  cause  shall  not  be  deemed  to  have  ac- 
crued until  the  fraud  or  mistake  has  been 
discovered.  The  petition  Is  without  allega- 
tions to  bring  the  case  within  the  provlalous 
of  the  latter  section,  and  hence  we  are  to  tn- 
qulre  when  the  cause  of  action  accrued  with- 
out reference  to  its  being  grounded  on  fraud 
or  mistake.  The  pith  of  contention  by  coun- 
sel  la  whether  the  action  is  one  ex  contractu. 
BO  that  the  canse  of  action  accrues  with  the 
actual  breach  of  the  contract,  or  ex  delicto, 
MO  that  the  action  accrues  whenever  conse- 
quential damages  result  because  of  the  tort. 
We  are  directed  especially  to  the  avermenta 
of  the  petition  wherein  recovery  Is  soujrbt 
because  of  negllg^ice  in  preparing  the  ab- 
stract, and  for  the  money  expended  in  the 
purchase  of  the  mortgage  because  of  such 
negligence;  and  It  Is  said  that  "no  legal  dam- 
age was  sustained  on  the  part  of  the  plain- 
tiff until  the  purchase  of  the  Eellog  mort- 
gage." We  may  not  correctly  apprehend 
what  Is  meant  by  the  term  "l^cal  damage." 
If  It  means  ^edal  damage,  such  as  that  al- 
leged, the  proposition  Is  correct.  If  it  means 
general  damage,  such  .is  the  law  infers  be- 
cause of  the  breach,  without  Its  being  speci- 
fied, it  Is  not  correct.  Of  course,  a  cause  of 
actdott  does  not  accrue  In  such  a  case  until 
damages  are  recoverable,  and  hence  tbo 
statute  does  not  commence  to  run  until 
there  Is  damage  to  constitute  a  basis  for  an 
action.  Hie  further  discussion  of  the  cast* 
will  Indicate  our  view  as  to  when  such  dnm- 
Bge  first  arose.  Appellant^  In  support  of  Its 
theory  that  the  action  Is  ex  delicto,  dtes  the 
following  from  AngeU  on  IJmltationa,  (section 
71:)    "The  action  of  assumpsit  lies  to  recover 
damages  for  consequential  wrongs  or  torts, 
which,  though  they  are  ex  delicto,  are  qwuri 
ex  contractu;  and  they  arise  from  malfea- 
sance, or  doing  what  the  detoidant  onght  not 
to  do;  nonfeasance,  or  not  doing  what  he 
ought  to  do;  and  mlsfoisanee,  or  AtAag  what 
he  ought  to  do,  improperly."  It  also  dtes 
the  following  from  Addison  on  Torts,  (pa^e 
13:)  "A  tort  may  be  dependent  upon  or  in- 
.dependent  of  contract  If  a  contract  im- 
posed a  legal  duty  upon  a  person,  the  neg- 
lect of  that  duty  la  a  tort  ftnmded  on  con- 
tract, so  that  an  action  ex  contractu-  for  the 
breach  of  contract,  or  an  action  ex  delicto 
for  the  breach  of  duty,  may  be  brought  at 
the  option  of  the  plainriff."  It  is  then  urged 
that  this  is  "an  action  for  misfeasance,"  and 
hence  based  tq>on  tort.  A  few  considerations 
will  lead  to  a  correct  conclusion  on  this  par- 
ticular proposition,  and  aid  much  towards  a 
solution  of  the  entire  case.  We  get  the  spint 
«f  tlie  role  to  be  dsducsd  fiEomitha  at>ov« 
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dtatlozia,  so  far  sa  It  pertaliis  to  this  case, 
bat,  understanding  the  last  statement  In  the 
citation  from  Addison  on  Torts:  "If  a  con- 
tract Imposes  a  legal  dnty  upon  a  person, 
the  neglect  of  that  duty  Is  a  tort  fonnded 
<Hi  contract,**  and  In  such  a  case  the  In- 
jured party  may  elect  to  sue  for  the  tort  or 
breach  of  the  legal  duty,  or  sue  for  the 
breach  of  contract,— now,  what  Is  the  true 
significance  of  the  role  stated?  We  think  It 
Is  this:  Wbea  the  law  Imposes  a  dtity  from 
one  person  to  another.  Independent  of  con- 
tract, the  duty  thus  Imposed  Is  a  legal  one,— 
one  oijolned  by  the  law.  Its  neglect  Is  a 
tort  Now,  If  the  jMurtles,  by  contract,  fur- 
ther  Impose  that  duty,  which  may  be,  and  Is 
oft^  done,  then  the  obligation  la  twofold,— 
enjoined  both  by  law  and  the  contract;  and 
the  author  has  said  no  more  than  that  **the 
neglect  of  snch  a  dnty  Is  a  tort  fotmded  on 
contract."  It  cannot  be  said  that  th^  legal 
duty  referred  to  means  duties  ariiring  solely 
upon  contract,  for,  U  It  does,  tiien  all  duties 
In  pnmiaiice  of  contract  are,  within  the 
meaning  of  the  role,  l^al  duties,  and  hence 
a  neglect  to  discharge  them  Is  a  tort  This, 
followed  to  its  logical  conclualon.  would 
make  erery  breach  of  contract  a  tort  The 
duties  arialng  upon  contracts  are.  of  course, 
legal  duties,  within  the  most  comprehemdve 
meaning  of  the  term,  but  the  sanction  of  the 
law  making  them  so  Is  Invoked  by  the  con- 
tract and  hence,  In  an  Important  and  prac- 
tical sense,  we  regard  and  exjfresB  the  obli- 
gations and  duties  thtu  arising  between 
parties  as  contractual,  and  In  that  way  dis- 
tinguish them  from  other  legal  duties  or  ob< 
ligations.  The  learned  author  was  evidently 
preserving  this  distinction. 

In  the  case  at  bar  the  defendant.  Independ- 
ent <rf  the  contract;  owed  no  dnty  to  the 
pUdnttfl.  The  neglected  dnty  was  one 
alone  enjdned  bgr  contract.  The  failure 
to  perform  by  the  defendant  was  a  failure 
to  discharge  its  agreement,  which  Is  solely 
a  breads  of  contract  No  refinement  of  resr- 
atmlng  can  or  should  avoid  the  conclusion. 
The  fact  Oiat  the  act  Is  alleged  as  ne^gent- 
tf  done  does  not  change  the  sttoation. 
It  Is  an  allegation  only  as  to  the  manner  of 
making  the  breach.  The  liability  of  tiie 
defendant  company  in  no  way  depends  on  tiie 
fact  of  ne^lgence.  The  allegations  of  the 
petition  show  an  abs<rfute  undertaking  "to 
fniniBh  a  toll,  complete,  and  correct  abstract 
to  like  plaintiff,  correctly  showing  the  Uens 
of  mortgages,  Judgments,  and  otherwise." 
The  demurrer  admits  such  an  undertaking, 
and  the  allegation  of  ne^lgence  cannot  have 
the  effect  to  change  the  action  from  one  on 
contract  to  one  for  tort  If  A.  shotild  en- 
gage  to  deUver  to  B.  a  quantity  of  wheat 
at  a  certain  time  and  place,  and  he  failed 
to  do  so,  he  would  be  liable  upon  his  under- 
taking, and  In  an  actim  for  damage  be- 
oanae  of  tiie  failure  a  mere  allegation  that 
be  negligently  failed  to  perform  would  not 
affect  tte  character  of  the  action.  Tlie  lia- 


bility in  either  case  attaches  without  the 

negllgeaoe.  We  reach  the  craudnalMi  that 
the  aoti(m  Is  upon  contract,  and  that  the  stat- 
ute of  limitations  Is  to  be  applied  accordingly. 

We  may  now  notice  the  claims  as  to 
when  the  statute  commenoes  to  run.  With 
our  condoslMi  as  to  the  character  of  the  ac- 
titm  it  Is  probable  appellant  ml^t  not  claim 
that  the  authorities  dted  are  applicable. 
We  refer,  however,  to  a  few  as  Indicating 
the  Character  of  all.  Reference  Is  made  to 
sections  433  and  434  of  2  Greenleaf  on  Evi- 
dence. The  sections  have  reference  to  cases 
of  tor^  and  actions  on  the  case  sounding 
In  tort,  and  It  is  there  stated  as  the  rule 
that  In  BwHi  cases,  where  the  Injory  Is  con- 
sequential, and  the  right  of  action  Is  fonnd- 
ed In  fecial  damages,  the  statute  com- 
mences to  nm  from  the  time  the  spe<^  dam- 
ages accrned.  Also,  where  a  statute  commen- 
ces to  ran  from  the  time  of  the  "act 
done,**  and  the  act  was  lawful  as  to  the 
plaintiff,  the  act  Is  reearded  as  "done" 
when  the  damages  result  But  this  case  Is 
not  within  either  role.  Section  435  Is  the 
one  applicable  to  this  case,  and  It  states: 
"In  cases  of  contract,  the  g^eral  principle 
is  that  tiie  statute  attaches  as  soon  as  the 
contract  Is  broken,  because  the  plaintiff  may 
thffli  commence  his  action."  As  especially 
applicable  to  this  case.  It  Is  further  said  In 
the  same  connection:  "And,  though  special 
damage  has  resulted,  yet  the  limitation  is 
computed  from  the  time  ot  the  brea«di,  and 
not  from  the  time  when  the  spe<dal  damage 
arose."  Appelant  cites  as  "one  of  the  beat- 
oonsidered  cases  <m  this  subject,"  Bank  v. 
Waterman,  28  Conn.  324.  The  action  Is 
founded  on  the  neglect  of  an  officer  to  make 
a  valid  attachment  of  real  estate,  and  a 
false  return  that  he  had  made  each  an  at- 
tachm^t  That  was  purely  an  action  ex 
delicto,  and  neither  the  neglect  to  serve  the 
attacbmrait,  nor  the  false  return,  nor  both, 
under  the  holding  In  the  case,  "would  be 
enough  to  constitute  a  cause  of  action." 
That  case  holds  to  a  rule  that  a  failure  to 
serve  mesne  process,  or  a  false  return  of 
such  process.  Is  not  actionable  In  Itself,  but 
becomes  so  whenever  real  injury  follows 
from  it  Such  a  holding  Is  not  In  conflict 
with  our  views.  The  case,  however,  con- 
tains some  language  strongly  In  their  sup- 
port. It  Is  there  said,  speaking  of  the 
breocb  of  dutes  to  Indl'vU.uals  as  those 
created  by  contract,  whereby  each  party  en- 
ters Into  and  deflnee  for  hlms^  an  Immedi- 
ate obligation  to  the  otixer,  that  "the  breach 
of  such  an  obligation  Is  a  direct  and  immedi- 
ate wrong  to  tibe  other,  so  that  whether  any 
evU  consequences  follow,  or  whatever  conse- 
qaences  follow,  the  cause  of  action  dates 
from  the  wrong  which  would  be  treated  as 
tiie  cause  of  action,  whether  the  plaintiff 
sues  In  tort  or  oontoact"  The  other  cases 
dted  by  appellant  are  In  their  legal  effect 
the  same,  being  actions  based  upon  tort, 
and  not  for  a  breach  cff  cmtraot;  with  mma 
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exceptions;  u  where  money  U  paid  for  the 
b^ieflt  of  anolher  to  dlscbaise  bis  primiqr 
obIi£ati<»i.  wbet^  It  IB  tuHd  that  the  catue 
of  actlm  acoiues  In  behalf  ot  the  plalnUfl 
vtien  he  makes  the  pajon^t  See  Foster  t. 
Marsh,  25  Iowa,  aXX  In  Steel  t.  Bryant, 
49  Iowa.  116,  It  is  h^  In  an  action  for  neg^ 
Ugence  by  a  clerk  In  aooeptlng  an  Insuffl- 
dent  stay  bond,  that  tb»  cause  of  ajBOxfa 
dMi  not  aoorue  until  the  stay  e^recL  It  Is 
there  said  thai;  the  action  Is  "for  the  negli- 
gent perConuance  of  a  dnty  Imposed.'*  It  Is 
then  said  In  the  same  c<Bmectl<m  that 
"the  authorities  dted  In  actions  based  on 
contract  or  aets  of  negligenoe  in  failing  to 
properly  perform  obligations  reeuiting  ^rom 
eontraota,  are  not  strictly  a|ii^cabl&"  The 
words  we  have  Italicised  aie  highly  signifi- 
cant In  this  case,  for  tlie  negUgait  act  oont- 
plalned  of  here  is  ime  resulting  fnxn  con- 
tract ITOcox  r.  Plmnmer's  SxYs,  4  Pet  172* 
is  a  Very  coucluslTe  case  upon  the  questicnL 
The  action  was  to  recover  damage  because  of 
•  "blunder"  or  mistake  of  an  attorney  In  his 
professional  capacity  In  the  Institution  and 
prosecution  of  a  suit  on  a  pimnlsBoty  note. 
The  action  (WUcox  t.  Plommer's  Bx'rs)  was 
In  form  aaaumpdt  The  damages  sought  to 
be  recovered  were  those  resulting  from  the 
mistake,  the  result  of  the  mistake  being  that 
the  note  became  barred  by  the  statute  of 
limitations  because  of  a  nonsuit  occasioned 
thereby.  The  question  in  the  case  was 
whether  the  statute  commenced  to  run 
"from  the  happening  of  the  damage"  or  at 
the  time  the  mistake  was  made.  The  lan- 
guage of  the  opinion  reaches  several  phases 
of  this  ease.  It  Is  there  said:  "The  ground 
of  the  action  here  Is  a  contract  to  act  dili- 
gently and  skillfully,  and  both  the  contract 
and  breach  of  It  admit  of  a  definite  as^gn- 
ment  of  date.  When  might  this  action  have 
been  Instituted?  la  the  question,  for  from 
that  time  the  statute  must  run."  These 
facts  and  the  query  have  an  exact  parallel 
in  the  case  at  bar,  and  this  case  should  be 
controlled  by  Ihe  ocmcluslbn  in  that.  The 
court  announced  Its  concluslcm  as  f<^ows: 
"When  the  attorney  was  cliargeable  with 
negligence  or  unakllTfulnees,  his  contract  was 
violated,  and  the  action  might  have  been  sus- 
tained Immediately.  Pertiaps,  In  that  event, 
no  more  than  nominal  damages  may  be 
proved,  and  no  more  recovered;  bat;  on  the 
other  hand,  It  is  perfedy  dear  that  the 
proof  of  actual  damage  may  extend  to  facta 
that  occur  and  grow  out  of  the  Injury,  even 
up  to  the  day  of  the  verdict.  If  so, 'it  Is  clear 
the  damage  is  not  the  cause  of  the  action." 
It  Is  hdd  that  the  statute  commenced  to  run 
at  the  time  of  the  mistake^ 

We  do  not  forget  that  tt  Is  averred  in  the 
petition  that  the  defect  in  the  abstract  was 
BOt  known  until  the  damage  alleged  had  been 
sustained;  but  that  fact  does  not  arrest  the 
running  of  the  statute.  It  Is  said  in  Bank  v. 
Waterman,  supra,  that  "Ignorance  of  his 
il^ts  on  the  part  at  a  perscm  agidnst  whom 


the  statute  has  begun  to  run  wm  not  suspend 
its  operation.  He  may  discover  his  Injury  too 
late  to  take  advantage  of  his  appropriate 
remedy."  Again,  It  would  seem  that  our 
statute  makes  a  plea  <tf  fraud  or  mistake  nec- 
essary to  change  the  time  when  the  cause  of 
action  accrues.  Code,  I  2^0.  Otawford  t. 
Qaulden.  83  Ga.  ITS,  Is  also  a  case  grounded 
upon  the  neglect  and  unflkQUul  act  of  an  at- 
torney in  the  management  of  a  cause,  and  to 
anM  the  operation  of  flu  atatota  itf  llmita^ 
tions  the  plaintiff  slieged  that  the  ne^lgent 
and  unskillful  acts  were  unknown  to  him 
when  dtme,  and  not  known  tUl  about  1853, 
and  the  limitation  period  was  four  years 
from  the  tUne  the  cause  of  actbm  accrued. 
The  opinlfm  tqHm  that  particular  branch  of 
the  case  contains  this  language:  "TbB  doc- 
trine is  well  settled  that  In  an  actlan  against 
an  agent  for  negligence  and  unaklUfolnesa 
the  statute  of  limitations  commences  to  run 
from  the  time  the  netflgent  or  onstlllftil  act 
was  committed,  and  plaintiff's  ignorance  of 
the  negligence  or  unskHlfulness  cannot  affect 
the  bw  of  the  statute."  Authorities  are  dted 
in  support  of  the  nile;  and  see,  also,  Mar^ 
dls  T.  SiacUeford,  4  Ala.  403;  Governor 
T.  Gordon,  16  Ala.  72;  Bills  v.  Kdbo,  18 
B.  Hon.  296;  Bank  v.  Ohllds.  6  Oow.  238; 
Sinclair  t.  Bank,  2  Strob.  844.  In  this  case, 
when  the  abstract  was  delivered  with  the  al- 
leged d^ect  there  was  a  breach  of  the  con- 
tract to  pr^are  a  perfect  one,  and  at  least 
nominal  damages  were  recoverable,  and  we 
tlilnk  it  safe  to  say  that  the  expenses  of  Us 
procurement  were  within  the  rule  of  general 
damages,  lliereafter,  for  five  years,  the  right 
of  action  continued,  during  which  time  the 
door  of  Inquiry  was  open  to  know  the  facts, 
and  we  think  there  Is  no  rule  of  public  poli- 
cy requiring  us  to  extend  the  time  by  a  con- 
struction of  the  statute  that  to  us  seems  to 
be  against  the  current  of  authority. 

2.  It  is  next  urged  that  the  action  is  not 
barred,  because  the  contract  Is  a  continuing 
one.  In  support  of  the  proposition  several 
cases  are  dted.  Comment  on  one  of  them 
will  be  suffldent,  as  It  will  be  applicable  to 
alL  McCay  v.  McDowell,  80  Iowa,  146.  45 
N.  W.  Itep.  730,  is  based  on  a  breach  of  con- 
tract for  support,  the  contract  being  Tor  the 
support  of  the  plaintiff  during  his  natural  life. 
The  contract  was  made  in  March,  1878,  and 
there  was  a  breadi  In  October,  1878.  Under 
a  claim  that  the  action  was  barred  by  the 
statute,  It  having  been  commenced  more  than 
five  years  after  the  breach,  the  contract  was 
held  to  be  a  continuing  one,  on  the  authority 
of  Riddle  V.  Beattie,  77  Iowa,  169,  41  N.  W. 
Rep.  006.  Those  cases  are  unlike  this.  In 
those  cases  an  obligation  or  duty  continued 
from  day  to  day  and  year  to  year.  The  de- 
fendants were  every  day  and  year  required 
to  act  In  the  fultUlment  of  the  contract  It 
Is  not  a  case  of  new  damages  arising  because 
of  a  breach  long  since  made,  but  a  case  of  a 
continuing  breach  or  failure  of  duty,  from 
which  new  damages  arise,  and  the  actionv 
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wen  permitted  for  breachea  committed  with- 
in the  period  of  limitation,  and  not  for  dam- 
iges  happening  wltUn  ibe  period,  aa  a  result 
«f  a  breach  committed  beyond  It  In  this  case 
ibe  dnttea  of  the  defendant  company  ceased 
with  tba  d^rery  of  the  abstract.  It  owed  no 
farther  obligation  to  the  defendant  Aa  to 
said  In  WQcox  t.  Plummer'a  Bx'ra,  supra: 
"Both  the  contract  and  the  breach  admit  of  a 
definite  aaalgnment  of  date."  After  the  deliT- 
eiy  of  the  abstract  the  contract  was  executed, 
and  the  breach  complete.  There  has  been 
no  additional  breach  shioe;  only  new  dam- 
ages for  the  old  breach. 

a  Appellant  Insists  that  this  action  can  be 
maintained  under  Code,  I  2524,  as  follows: 
"SnccesalTe  actions  may  be  maintained  upon 
the  contract  or  transaction  whmerer,  after 
the  former  action,  a  new  cause  of  action  baa 
arisen  tberefrom."  If  the  section  could  be 
held  applicable  to  a  case  like  this,  there  to 
nothing  in  the  language  to  indicate  an  Intent 
to  permit  such  actions  beyond  the  period  of 
Umltation.  However,  the  solution  may  be 
pat  upon  another  gronnd.  Tbto  statute  was 
ai^Iled  In  McCay  t.  McDowell,  supra,  and  It 
ts  to  such  contluulng  contracts  that  It  applies. 
Ihe  statQte  has  no  application  to  additional 
damages  happoiing  or  discovered  because  of 
some  partlcolar  breach  of  a  contract  It  to 
applied  wb«a  thMe  to  a  contlntKd  or  repeat- 
ed breach  by  way  of  acts  or  ne^ect  Wch- 
mond  T.  Railroad  Ca,  33  Iowa,  422,  to  of  thto 
latter  clflss.  The  fourth  proposition  dto- 
eossed  by  appellant  la  as  to  the  strict  ac- 
eoontaUllty  to  which  abstroctws  are  held  by 
the  law,  and  we  need  not  discuss  It  The 
reasoning  to  atrong,  and.  barring  the  appllca'* 
tkm  to  thto  caae.  It  accords  with  our  view  of 
the  law.  That  strict  accountablll^.  we  think, 
must  be  required  In  a  case  of  thto  kind  wlm- 
to  the  period  that  the  law  fixes  for  actions 
upon  miwrttten  contracts,  where  nether 
ftand  nor  mistake  to  the  ground  for  relief. 
The  lodgment  of  the  district  court  to  In  bar* 
many  with  our  view,  and  It  la  afflrmed. 


PITKINS  T.  PKOT  et  aL 
<Sapr«faie  Court  ot  Iowa.  Jan.  2B,  1808.) 

HCSBASD  iND   Win— ANTSSOPTIAL  CJONTBiCT— 

CoxsnucnoK  of  Wiu. — Ab^kdonubnt  or  Ap- 
rsAi. 

1.  An  aatennptial  agreement  prorlding  that 
the  wife  ahall  dafm  no  right  of  dower  or 
hMneatead  in  or  to  any  property"  of  the  hoiband 
does  not  deprive  the  wife  of  her  distribatlTe 
ahare  in  her  hasband's  peraonal  pn^erty. 

2.  A  man  who  had  agreed  in  an  anteDuptlal 
contract  to  allow  his  wife  the  intereot  on  $3,000 
doling  her  widowhood  made  a  wUI  in  whl<^ 
after  raf«Ting  to  said  oiHitiact,  he  aaid;  "I 
direct  that  my  son  pay  to  her  the  interest  npon 
the  money  annually  or  ofteno-,  as  ihe  may  call 
for  it.  during  the  lifetime  of  my  said  wife,  as 
provided  in  said  autenaptlal  contract;  and  1 
rive  and  beqaeath  to  my  aaid  wife,  during  h^er 
life,  in  case  she  remaina  my  widow,  the  Interest 
apon  $3,000.  said  Interest  to  be  paid  to  her  as 
al>ore  directed,  mdess  die  shall  marry  again, 
aad  in  aneh  case  the  same  shall  cease."  ffcM, 


that  the  wife  only  took  lntM«st  on  $8,000  during 
her  widowhood,  as  provided  in  the  contract 

3.  Said  win  made  the  testator's  son  execo- 
tor  and  residuery  legatee.  Bdd,  that  the  legacy 
to  the  widow  was  a  charge  on  the  estate,  tot 
wliich  the  son  was  not  personally  liable.  PltUn 
V.  Peet  aowa,)  GO  N.  W.  Kep.  282,  foUowed. 

4.  An  appellant  who  lias  once  abandoned 
hto  appeal  cannot,  after  an  tqdnlon  has  l>een  reor 
dered  in  the  cause,  renew  the  svpeal  vpaa  a  r^ 
hearing. 

The  defendants  are  William  G.  Peet,  as 
executor,  and  also  individually,  and  Matilda 
Peet  Matilda  Peet  to  the  widow  of  James 
M.  Peet,  deceaaed.  The  other  defendant, 
William  G.  Peet,  to  a  son,  and  the  plaintiff  to 
a  daughtM,  of  said  James  M.  Peet.  who  died 
testate,  and  thto  to  an  action  In  chancery  to 
construe  the  will  and  an  antenuptial  con- 
tract The  case  Is  now  for  consideration  on 
rehearing,  because  of  a  mtotalce  In  the  for- 
mer  opinion  as  to  the  attitude  of  Matilda 
Peet  on  the  appeaL  The  antenuptial  con- 
tract to  as  follows:  "Article  of  agreement 
made  and  concluded  thto  third  day  of  July, 
A.  D.  1877.  by  and  between  James  M.  Peet, 
of  Falrvlew,  Jones  county,  Iowa,  party  of  the 
first  part;  and  Matilda  WeavM,  of  Anamosa, 
Iowa,  party  of  the  second  part,  wltneasetb 
that,  In  oonalderation  of  a  promise  of  mar- 
riage by  and  between  said  parties.  It  to  here- 
in mutually  agreed  by  and  between  said 
partlee  that  dtuing  their  marriage  neither 
party  shall  In  any  mann^  be  restricted  In 
the  control  or  dtoposttion  of  their  property, 
both  real  and  personal,  which  they  have  or 
may  hereaftw  acquire;  and  either  may  exe- 
cute  deeds  of  conveyance  without  the  con- 
sent or  signature  of  tiie  other,  the  same  aa  If 
tmmarried.  And  said  seoond  party,  In  con- 
sideration of  aforesaid,  hereby  agrees  to 
claim  no  il^t  of  dower  or  homestead  In  or 
to  any  property  which  shall  b^ong  to  ths 
estate  of  said  party  of  the  first  part  at  the 
time  of  hto  decease,  provided  she  shall  sur- 
rive  him.  And  said  first  party.  In  condder- 
ation  of  the  promise  aforesaid,  hereby  agrees 
that.  In  case  said  second  party  shall  survive 
said  first  party,  said  second  party  shall  be 
afiowed  and  inUd  out  of  the  estate  of  said 
flmt  party,  by  his  executors  or  heirs,  the  in- 
traest  on  the  sum  of  three  thousand  doUaxs, 
(13,000,)  which  Interest  dmU  be  paid  annoal- 
ly  from  and  after  my  decease,  during  the 
widowhood  of  said  second  party."  The  fol- 
lowing to  the  Important  provision  of  the  will; 
"Before  my  marriage  to  my  present  wife, 
Matilda  Peet,  I  made  an  agreemoit  with  her 
wherein  provision  was  made  for  her  out  of 
my  property,  which  antenuptial  contract 
was  filed  and  recorded  In  the  office  of  the  re- 
corder of  Jones  coun^,  In  Book  44.  page  477; 
and  I  direct  that  my  son.  William  G.  Peet, 
pay  to  her  the  Interest  npon  the  money  an^ 
ntmlly  or  oftener,  as  she  may  cell  for  it,  dur- 
ing the  lifetime  of  my  said  wife,  aa  provided 
in  said  antenuptial  oontract;  and  I  i^ve  and 
bequeath  to  my  said  wife.  Matilda  Peet.  dur- 
ing her  life,  In  case  she  remains  my  widow, 
the  interest  upon  three  thousand  doUazs, 
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■aid  totanst  to  be  paid  to  hw  u  alxm  di- 
rected, mien  she  AaH  marry  again,  and  In 
BDoh  case  tiie  aame  ahaU  cease,  and  ahe  aball 
not  be  mtimed  to  anyHilng  fliereafter.**  Tba 
fdalm  of  Matilda  Feet  (wUow)  under  the 
contract  and  win  la  fiiat  ibe  Is  entitled  to 
one  third  of  the  penonfll  property  of  the  ee- 
tat^  and,  In  addltton  Qieieto,  flie  Interest  on 
$3,000,  while  she  remains  the  widow  of 
James  M.  Feet,  and  the  interest  on  $3,000 
additional  so  long  as  ahe  ahaU  llTa  The 
dlatriet  oonrt  allowed  to  her  the  Interest  on 
93.000  "during  her  natural  life,  while  ahe  re- 
malns  the  viAow  of  James  M.  Feet,"  and  de> 
nles  to  her  the  Interest  aa  ttu  oOier  ^,000 
and  any  Interest  In  flie  pecaonal  estete. 
From  this  Judgmemt,  Matilda  Feet  appealed. 
Judgments  were  also  entered  xmder  the  Is- 
sues  afleoting  the  Interests  of  the  r'q*""ff 
and  WTlllam  G.  Peet,  from  which  each  ap- 
pealed, and  the  facts  hi  connection  there* 
'With  vUI  be  notloed  in  the  opinion. 

OBAMGBB,  J.  Ws  flist  notice  the  appeal 
by  MatOds  Feet 

L  Both  the  contract  and  will  have  before 
bean  considered  In  this  court,  and,  to  sonw 
eK^t,  constroed.  In  Be  Feet's  Estate,  78 
Iowa,  185,  4A  N.  W.  Bep.  854,  boSi  Instro- 
uenta  were  considered  In  relation  to  the 
right  of  the  widow  to  an  allowance  for  a 
year'B  sapitort,  nodor  statntcffy  provlaUm 
therefor,  and  an  allowance  made  by  tha  dis- 
trict court  was  Snatalned.  Pcet  t.  Feet,  81 
Iowa,  172,  46  N.  W.  B^.  1061.  InTolTed  the 
TaXldUy  of  the  antenuptial  contract,  and  the 
ill^t  of  tha  widow  to  an  interest  in  the  real 
estate.  The  contract  vas  sustained,  and  In 
effect  an  interest  in  the  real  estate  denied. 
Our  flrat  inquiry  on  this  appeal  la,  does  th» 
antenuptial  c<»itract  defeat  the  rl^t  of  the 
widow  to  what  would  otb««rwIse  be  her  dls- 
ttlbutiTe  share  tn  the  personal  property  of 
her  deceased  husband?  The  particular  lan- 
guage <^  the  contnct  retted  on  to  defeat 
such  a  ritfit  is  as  follows:  "And  said  seocmd 
party.  In  consideration  of  tbe  aforesaid,  here- 
by agrees  to  daim  no  rlg^t  of  doww  w 
homestead  In  or  to  any  property  which  shall 
belong  to  the  estate  of  a^  par^  ot  the  first 
part  at  Ow  ttme  of  his  decease,  iwoTided  ahe 
Bball  surrive  hint"  In  the  absoice  of  aver- 
meat  and  proof  showing  a  contrary  intention, 
neither  dower  nor  homestead  has  reference 
to  the  peratmal  estate.  This  rule  Is  so  mani- 
fest and  of  such  mUveraal  application,  as  to 
reQutre  no  reference  to  authorities  lor  its 
si^port,  but  see  Dltson  t.  Dltson,  (Iowa.)  62 
N.  W.  Bep.  203,  and  eases  there  cited,  tn 
this  case  there  are  averments  and  proofs  di- 
rected to  the  Intentkm  at  the  parties  at  the 
maldng  of  the  contract,  as  showing  that  the 
mutual  purpose  was  to  exclude  Matilda  Peet 
from  any  Interest  in  the  estate  other  than  tba 
interest  on  $3,00a  It  wlU  be  weU  to  first  de- 
termine the  legal  Import  of  the  contract  upon 
Ita  face.  The  contract  first  fixes  the  rli^C  of 
the  respectiTs  parties  to  the  property  belong-  j 


mg  to  each,  both  real  and  personal,  *Muflng 
their  marriage."  and  gtres  to  each  absolute 
amtrol,  Induding  mamgement  and  dlspoal- 
tlim.  one  wife.  In  consideratloB  of  the  ben- 
efits wmOi  she  dedTsa  from  this  right  to 
manage  and  dlapose  <^  her  paoparty,  sgraes 
to  snirendor  her  rlgjit  to  dower  «r  home- 
stead "in  Of  to  any  proper^  whldi  tfioold 
belong  to  the  estate"  of  her  bnaband.  The 
huaband,  In  oonalderatkn  oC  the  promises  of 
the  wife  to  ^uruider  dower  and  homestead, 
agrees  to  secure  to  her  oat  <tf  bis  estate  the 
takterest  on  $8,000.  after  Us  deoesse.  during 
her  widowhood.  Under  this  language  of  tba 
contoact,  what  are  we  jostlfled  in  belieylng 
tbe  parties  meant  by  the  term  "dowerr  It 
Is  undoubtedly  true  that  persona  ""^ 
In  the  law  often  spcsk  and  think  o<  dow» 
as  being  the  entire  interest  ot  the  wife  in  her 
bnsbsnd's  estate^  or,  at  least,  the  faiterests 
known  under  our  law  as  the  "dlstributlTe 
Aares."  If  b^  ttals  contract  there  was  a  mat- 
render  of  dower  merely,  there  would  be 
much  to  impress  us  with  a  bdlef  that  these 
parties,  In  signing  the  tostrumsBt,  Intended 
the  word  *^wec"  to  embrace  tbe  wife's  en- 
tire Interest,  for  the  language  'in  or  to  any 
pn^rty  which  shall  bebmg  to  the  estate** 
is  quite  comprehensive,,  and  la  very  apt  lan- 
guage tor  such  a  purpose  by  those  having  the 
erroneous  view  of  the  meaning  ot  tiie  word 
"dower."  If  ws  dnv  ftom  the  cmtract 
the  words  "dowar  or."  we  then  have  her 
agreement  not  to  dalm  any  "homestead  In  or 
to  any  property  which  shall  bdong  to  the  es- 
tate." Sudk  language  could  not  be  enutraed 
to  refer  to  personal  pn^rty,  because  of  Ito 
utter  InoppllcaUllty,  and  no  person  would 
use  the  word  "homestead"  in  such  a  connec- 
tion. It  is  dear,  then,  that  the  parties  in- 
tended by  the  agreeuiait  that  the  wife  would 
not  claim  "a  right  <a  hmnestead  In  or  to  any 
property  which  shall  belong  to  the  estate;" 
that  she  would  not  claim  it  in  die  real  estate; 
but,  notwithstanding  this  Intention,  they 
used  the  comprehensive  phrase  "in  or  to  any 
pn^erty."  Xow,  the  word  "dower"  bears 
exactly  the  same  relation  to  the  phrase 
as  does  the  word  "homestead."  Oan  we  say, 
upon  the  face  ot  the  instrument,  that  one 
word  has  reference  to  real  estate  and  the  oth- 
er to  both  real  and  personal  property?  The 
word  "homestead"  establishes  the  fact  that 
they  were  contracting  as  to  an  Interest  In  real 
estate.  The  word  "dower,"  in  ita  legal  stg- 
nlfl canoe,  has  the  same  limitation,  and  should 
bear  the  aame  constructloa,  in  the  al»ence  of 
considerations  showing  a  different  Intention. 
The  language  <^  the  contract  does  not.  to  our 
minds.  Indicate  that  the  words,  In  the  siuise 
claimed,  should  be  differently  applied.  Some 
testimony  was  taken  in  aid  of  the  constmc- 
tl<m  of  the  contract,  but  mudk  of  It  is  ^tlrely 
incompetent  or  immaterial.  After  divesting 
the  record  of  the  Improper  evidence,  noth- 
ing remains  of  sufficient  force  to  override  tbe 
construction  required  by  tbe  language  era- 
ployed  tn  the  contract  We  said  to  Be  Feet's 
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Estate,  rapra.  In  otmstrulng  this  same  con- 
tract, tbat  '^t  must  be  nnderstood  that  con- 
trada  derigned  to  direst  the  wife  of  the  ben- 
eflti  of  the  atatDtea  In  qer  favor,  dfter  the 
death  of  her  hnsbaiid,  •  •  *  nnutt  not  be 
of  doabtfUl  tntexpretatlon,  but  spedflc  and 
certain  as  to  anch  Intent"  Onr  oondiulon  at 
that  time  accords  with  that  rlew.  Since  the 
tabmlsBlon  of  this  cause,  the  case  of  Dttaon 
Ditson  haa  beea  determined,  and  at  first 
view,  from  the  almOail^  of  the  contracta. 
It  might  appear  that  the  retsonlng  tn  the  two 
opinions  Is  not  In  exact  harmony.  It  win, 
bowerer,  vpon  exsiri  nation,  be  seen  ibat  the 
eontzacte  qidte  materially  differ,  and  the  con* 
etaaUma  are  i^on  different  grounda. 

2  As  to  the  dalm  of  Matilda  Peet  that 
ihe  la  entitled  to  the  tattereat  on  9S.000  m- 
der  the  twma  of  the  contract,  and  on  93,000 
additional  under  the  tersoa  of  the  will,  we 
need  only  say  that  we  are  unable  to  gatbei 
BDch  an  Intent  from  the  language  of  the  In- 
stnrments.  As  to  the  contract  there  is  no 
qoeatloiL  It  proTldes  for  the  Interest  <m 
93,00a  TUe  langnage  of  ttte  will  la  some- 
what obacure,  bat,  fairly  considered,  we  do 
not  titdnh  more  waa  Intended  than  to  proTlde 
for  an  obeerrance  of  the  terma  of  the  con- 
tract. At  ftrat  the  testator  dhreeta  the  «ec- 
ntor  to  taafee  pa^oenta  as  Ae  contract  re- 
quires. Ttiat  part  ctmtalns  no  be<iaest  In  her 
fnvor.  Tliere  la  then  a  bequest  of  an 
amoont  sofflctent  for  that  purpose,  and  a 
spedflcatloa  that  It  Is  to  be  paid  "as  abore 
directed,**  referring  to  tibe  directions  for  pay- 
ment under  the  contract  The  langnage  of 
the  bequest  does  not  sf^  that  it  la  additional, 
nor  use  words  of  such  Import  Some  Impor- 
tance Is  attached  to  the  difference  between 
die  langnage  of  the  contract  and  that  of  the 
will.  It  b^ng  claimed  that  the  contract  ^res 
her  the  Interest  on  93,000  daring  her  widow- 
hood, and  the  will  the  intorest  on  the  same 
amount  dtiilng  her  life;  but  the  language  Is: 
**I  glTe  and  bequeath  to  my  said  wife,  Ma- 
tilda Peet,  during  her  life.  In  case  she  re- 
mains my  widow,"  etc.  Both  the  bequest 
and  the  contmct  prortde  for  the  payment 
duzlng  wtdowbood.  Oar  conclu^on  la  that 
the  widow  should  take  her  dlstrlbntlTe  sharo 
of  the  personalty,  nnnflfected  by  the  ante- 
nuptial contract,  and,  In  addition  thereto, 
the  interest  on  $3,000  during  widowhood,  as 
prided  ttie  judgment  of  tbB  dlstilct 
court 

3.  In  the  dtatrlct  court  the  decree  gare  to 
Matilda  Peet  the  Interest  on  93,000,  and  pro- 
vided that  WUBam  O.  Peet  was  personally 
liable  therefor,  and  It  Is  from  this  Judgment 
at  peraonal  liability  tha't  William  a.  Peet  ap- 
pealed. Thm  former  opinion  reversed  the 
caae  on  thia  appeal,  holding  that  William  O. 
E^eet's  UaMnty  under  the  wHl  was  only  In 
his  repreaentatlTe  capacity.  On  this  rehear- 
ing we  are  not  ariced  to  reconsider  that  ques- 
tion; and,  without  reproducing  the  reason- 
ing of  the  tonaet  opinion,  we  simply  adhere 
to  the  eaadnaioa  ttaanln  asnonnoeA 


4.  At  tile  time  the  decree  In  ttda  case  was 
entered  in  the  district  court,  the  ease  of 
Peet  T.  Peet,  81  Iowa,  172,  46  N.  W.  Bep. 
1051,  was  pending,  undecided,  In  this  court 
In  tbat  suit  It  waa  sought  to  annul  the  ante- 
nuptial contract  The  decree  in  this  case  In 
tile  district  court  prorldes  that  In  case  said 
antenuptial  contract  should  be  annulled  or 
set  aside  by  the  supreme  court  in  the  case 
W.  G.  Peet  Ys.  Matilda  Peet«  now  pending  In 
said  court,  said  Matilda  Peet  Is  not  to  be 
prejudiced  from  asserting  any  rights  which 
she  may  hare  In  the  personal  property  of 
the  estate  of  James  M.  Peet  as  bis  widow." 
Tt  was  from  this  part  of  the  decree  that  the 
plaintiff  appealed.  The  autoiuptlal  contract 
wss  In  the  case  of  Peet  v,  Peet  sustained, 
and  hence  the  proTlaion  of  the  decree  ap- 
pealed from  is  of  no  force  whatever,  and 
there  Is  notliing  to  be  coimldered  on  the 
[flalntiff's  appeal.  Matilda  Peet  is  not  now 
asserting  any  ri^ts  under  that  prorlalon  of 
the  decree.  It  may  be  further  said  timt 
aft0  the  decree  In  Peet  t.  Peet  the  plahitlff 
abandoned  her  api>eal,  and  she  now  seeks, 
after  the  former  opinion  In  this  case,  to  re- 
vive it,  whlcA,  in  view  of  the  record,  cannot 
be  done.  Upon  the  question  of  Matilda 
Peet* s  rlghte  In  the  personal  property,  with 
the  antenuptial  contract  sustained,  the  entire 
ailments  have  been  considered.  Our  con- 
dualons  are  that  on  the  appeal  of  William 
G.  Peet  the  case  should  be  rerersed;  the  ap- 
peal of  the  plaintiff  should  be  treated  as 
abandoned;  on  the  appeal  of  Matilda  Peet 
tiie  judgment  Is  modified  and  afflrmed. 


HALLt.  RANKIN. 
(Sopreme  Court  of  Iowa.    Jan.  2S,  1803.) 

DbDOOISTS — LilABUiITT  FOR  NaOUGBNaB  — EZFBKT 
WlTHBSfi  — FOBH  OF  QOBSTION  —  HlFOTHSnOAI, 

C1.BB — I^'STKL-CTIONB. 

1.  Hypothetical  Queetiou  put  to  expert 
witnesses  may  assame  any  facts  which  the  evi- 
dence fairly  tends  to  prov^  though  they  may 
not  be  clearly  proved. 

2.  A  witness  cannot  be  cross-examined  as 
to  matters  not  touched  on  tn  the  examination 
in  chief. 

3.  In  a  drU  action  agalnsC  a  drogglst  for 
alleged  neglect  in  the  Bale  of  drags,  evidence 
that  he  was  a  careful  and  prud«it  man  in 
handling  medldnes  and  poisons  Is  not  admis- 
slblaT^ 

4.  An  instruction  to  the  effect  tbat  if  the 
facts  assumed  in  certain  hypothetical  guestionft 
put  to  expert  witnesses  'Svere  not  substantially 
correct,  as  shown  by  the  evidence,  then  the 
opinioa  ^ven  by  the  experts,  based  upon  such 
assumed  facta,  is  entitied  to  but  little  or  n» 
weight,"  Is  erroneous,  as  leading  the  jury  to  be- 
lieve that  opinions  based  on  an  Incorrect  aa- 
soinption  of  facta  may  hare  anne  wettfit. 

Appeal  from  district  court,  Wayne  county; 
W.  H.  Tedford,  Judge. 

Action  to  recover  damages  of  the  defend- 
ant, a  druggist  for  selling  and  putting  up 
carboUc  add  instead  of  spirits  of  niter,  by 
reason  of  wbldi  mistake  the  add  was  glrea 
to  plaintiff's  mare,  oanatng  her  death.  Ver- 
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diet  and  Judgment  for  plnlntiff.  Defendazit 
Appeals. 

B.  Ia  Hart,  for  appelant.  Steele  ft  ZIt* 
inaBton,  for  appellee. 

KINNB.  J.  1.  Flamtlit  cOalmB  Hut  In 
April,  1890,  he  purdtuued  of  defendant,  a 
registered  pharmacist,  two  oonoea  ot  ^liits 
of  niter;  dat  the  defendant  oardesdy  and 
ne^lgently  gave  him,  instead,  two  onncea  ot 
carbolic  add.  in  a  botUe  labeled  "Spirits  of 
Niter;"  that  relying  upon  the  proficiency  of 
the  defendant  as  a  pharmacist,  and  without 
Diligence  on  his  own  part,  he  administered 
to  his  mare  a  part  of  the  oontenta  of  said 
bottle,  from  the  ^ects  of  which  aha  died. 
In  an  am^idment  to  his  petition,  he  avers 
that  be  took  an  empty  bottle  to  defendant 
whidi  was  then  lab^ed  "Siririts  of  Niter,"  and 
In  which  defendant  was  to  put  niter,  but  n^- 
llgesitly  fined  It  with  oarboUo  add.  The  oth- 
er auctions  are  the  same  as  in  the  original 
petition.  Defendant  denied  every  allegation, 
exoept  that  he  was  a  regLstered  phatmadst, 
and  kept  a  drug  store,  and  averred  Hut  the 
Injury  was  caused  by  plaintiff's  own  negU- 
genee. 

2.  Two  physidans  were  called  as  experts, 
and  asked  as  to  the  probable  effect  of  "tak- 
ing three  fonrths  of  an  ounce  to  an  ounce 
and  a  half  of  carbolic  acid,  mixing  tt  witti  a 
half  pint  of  water,  and  giving  It  to  a;  borse." 
The  court  permitted  the  question  to  be  an- 
swered, notwithstanding  defendant's  objeo- 
llon  tbat  tiie  question  assumed  facts  not 
shown  by  Uie  evldeaoe.  The  general  rule, 
undoubtedly,  la  tbat  them  must  be  evidence 
tending  at  least  to  establish  13»  facts  upon 
which  tiie  opinion  of  tbe  witness  is  asked. 
Hurst  V.  Railway  Co..  49  Iowa,  79;  State  v. 
Cross.  68  Iowa,  193,  26  N.  W.  Sep.  62;  State 
V.  Ginger,  80  Iowa.  877.  46  N.  W.  Bep.  6S7; 
Meeker  r.  Meeker,  74  Iowa,  8S7,  87  N.  W. 

773;  In.  re  WUl  of  Norman,  72  Iowa,  88, 
83  N.  W.  Bep.  374;  Kay  t.  Bay.  98  N.  0. 
566,  4  &  E.  Bep.  526;  1  Bice,  Sv.  p.  350;  7 
Amw.  ft  Bug.  Bnc  Law,  p.  614  It  is  im- 
possllde  to  say.  from  the  evidence,  how  much 
carboUo  add  was  given  to  the  mare.  It 
seems  that  most  of  Ibe  two  ounces  vras  put 
Into  a  bottle  contabitDg  hot  water,  and  a  part 
of  tbB  miztnie  glvrat  the  anlmaL  It  ts  cer- 
tain fliat  the  evidence  tended  to  establlah  the 
ftutts  set  out  In  the  question,  and  tbat  was 
suffldent  True,  there  was  no  direct  evi- 
dence  that  the  add  was  strong  carbolic  add. 
But  tiiere  vras  evidcooe  as  to  the  fiwt  tbat 
the  carbolic  add  sold  fay  defendant  was 
pure,  and  these  was  evidence  tending  to 
show  ttiat  t2ie  add  given  did  kill  the  mare, 
and  tbat  the  amount  she  must  have  taken 
would  not  ordinarily  have  produced  death. 
Hence  we  think  there  was  safadmt  evidence 
to  Justify  the  question  put  to  the  vrttness. 
Again,  this  court  has  hdd  tiiat  these  bypo- 
thetioel  questions  need  not  be  framed  with 
technical  accuEaoy;  tiiat  an  error  as  to  one 


or  more  facts  Is  not  prejudicial,  as  the  op- 
posing party  may,  on  croas-etzaminatlon, 
show  the  OTor,  If  any  there  be.  Medcer 
Meeker,/ 74  Iowa,  357,  87  N.  W.  B^  778; 
State  V.  Ginger.  80  Iowa,  579^  46  M.  W.  Bep. 
667.  Am  to  ttie  SKtemt  of  oroas-ezamlnatlfn 
In  such  caaos,  see  IMUeber  t.  LBsnnnoe  Oo., 
87  N.  T.  79. 

8u  Defendant,  on  cross-eixaminatlon  of 
plaintiff's  father,  aoui^t  to  cmtradlot 
tiff's  testimony  touching  the  label  on  the 
bottle  which  he  dalmed  the  defendant  fined 
with  carbolic  add.  The  wttneas,  In  his  ex- 
amination In  ofal^  sold  nothing  touching  the 
matter  sought  to  be  inquired  into  on  croas- 
examlnation.  In  any  event,  defendant  was 
not  prejudiced  by  tile  court's  ruling,  as  he 
might  thowCtsr  have  called  the  witness  on 
his  own  behalf,  as  to  the  matter  about  whidi 
he  vras  seeing  Information. 

4.  Defendant  offered  to  show  by  several 
wltneesea  that  he  was  a  careful  and  pmdent 
man  In  *>H«^intig  medicines  '^'^  pdsons.  The 
court  rejected  the  testimony,  and  Its  action 
Is  assigned  as  error.  Thm  question  here  pre- 
sented Is  the  same,  in  prindple,  as  In  the 
case  of  Stone  t.  Aionranoe  Oo.,  68  Iowa,  742, 
28  N.  W.  Bep.  47,  where  it  was  held  tiiat  in 
a  dvil  aotlim  evidence  (tf  the  good  duroiolier 
of  one  durged  with  burning  Us  Insured 
property  was  InadmlaiiWe.  We  are  saus- 
fled  with  the  rule  as  established  In  tiiat 
cause,  'nie  proposed  evldenoe  was  proper- 
ly rejected. 

5.  In  the  fifth  dlvldon  of  fhe  ebatge  to  the 
Jury  the  court.  In  speaUng  of  the  wdi^t 
and  credit  to  be  given  to  the  testimony  of 
the  experts,  says:  "And  if  the  facts  stated 
as  a  tMSls  for  tiie  hypothetloal  question  pro- 
poimded  to  the  medical  experts  In  this  caae 
were  not  substantially  correct  as  shown  by 
the  evidence  Introduced  on  the  trial  of  the 
case,  then  the  opinion  given  by  the  experts 
based  upon  such  assumed  state  of  facts  la  en- 
titled to  but  little  or  no  wel^t,  as  may  be 
determined  from  the  evidence.  That  Is  to 
say,  the  hypothetical  facta  npon  which  the 
question  Is  based  must  be  snhatantially  cor- 
rect, to  entttie  tiie  oondualon  drawn  by  the 
expert  to  have  any  considerable  wdght. 
You  win  tbeceCore  consider  the  testimony  of 
the  medical  experts,  with  all  the  other  testi- 
mony, and  give  it  Just  such  vrel^t  as  yon 
think  It  deserves.  In  conneotitm  wlOi  the 
medical  works  Introduced  and  read  to  you, 
you  should  consider  this  evldenoe,  and  give 
It  sodi  wd^t  as  you  think  it  deoerves."  We 
think  the  vice  of  this  Instructitm  consists  tat 
the  thou^t  tbat  the  optnlm  of  the  exi>ert 
mlj^t  have  some  weight  even  thou^  the  Ju- 
ry  should  find  that  the  facts  assumed  an  a 
basis  for  the  o^nion  vr&re  incorrect.  To  that 
extent  the  InstmctttA  Is  errtmeons.  Tbe 
sole  value  of  the  optidon  must,  of  neceedty. 
depend  upon  the  correctness  of  the  state- 
ment of  facto  npm  wtakth  it  Is  baaed.  It 
that  Is  tnoorrect,  then  the  optadw  con  have 
no  wdght  or  value  whatever.  It  ms  held 
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In  B»  Wm  4tf  Norman,  72  Iowa,  80.  33  N. 
W.  Bep^  S74,  ttiat,  fit  «ome  of  tiw  tacts  on 
which  the  ophiloo  was  baaed  were  not  ee- 
tabUahed  ]jj  the  evldMioe,  the  oplnlona  of 
wltneesee  wbloh  were  founded  on  the  a»- 
•amptlon  ot  the  flfzlatenoe  of  anch  facta  would 
be  of  no  Talne  whatever.  It  aeema  to  us  It 
fairly  appeara  from  thla  Iiutructlon  that  the 
Jury  were  Justified  In  giving  some  weight 
and  foroe  to  evidence  of  experts,  even 
tbon^  they  should  find  that  such  evidence 
was  bottomed  upon  facta  not  proven.  As 
the  jury  were  bound  by  the  law  as  thus  glv- 
en  them,  we  must  aaenime  that  they  acted  In 
Bccordimce  therewith,  dewing  the  Instruc- 
tion aa  a  whole,  it  seems  to  us  that  the  error 
Is  not  cored  by  the  goieral  directkms  vhloh 
follow  the  ernmeoos  clauses  we  have  re- 
ferred to. 

0.  other  errors  are  assigned,  which  we  do 
not  deem  well  taken.  It  Is  also  urged  that 
the  verdict  Is  against  the  evidence.  As  the 
cause  must  be  reversed,  and  the  evidence  on 
ft  retrial  may  not  be  the  same,  we  cannot 
discuss  the  question  as  to  whether  the  evl- 
denoe  sustains  the  veidtet  For  the  errors 
pointed  out,  the  case  Is  reversed. 


DAUGHBBTT  T.  CHIGAOO,  U.  ft  8T.  P. 
RT.  GO. 

(Supreme  Ooort  of  Iowa.  .  Jan.  20,  1893.) 

RuutOAD  CoHFAKiBS— EiLLine  Stooe— BviDssca 
— W&iTBB  or  OuBOTtONs— insTHUcnom. 
1.  an  aetlOQ  against  a  railroad  company 
lot  kmine  a  colt  it  was  shown  that  the  oolt 
was  UUed  by  a  night  train;  that  in  tiie  morn- 
lac  its  body  was  foand  on  thm  rigbt  of  way  near 
a  M^way  erooriog,  and  that  uere  was  a  gap 
in  the  fence  through  which  It  conld  have  g<Hie 
DpOQ  the  right  of  way.  TTiere  were  hoofprints 
on  tlie  highway,  and  none  on  the  railroad  land, 
bat  it  was  shown  that  the  character  <rf  the 
lailroad  land  was  sach  that  prints  woold  not  be 
made  in  it,  and  that  those  In  the  road  might 
hare  been  made  by  other  animals.  BHd,  that 
the  evidence  Justified  a  finding  that  tiie  oolt  was 
kiOed  on  the  right  of  way,  and  not  fm  the  cross- 
ing. 

2l  Where,  In  an  action  against  a  railroad 
company  fw  double  damages  for  killing  a  colt 
OB  Its  n^t  of  way,  the  petition  falls  to  allege 
that  the  oolt  waa  running  at  large,  a  failure  to 
object  on  that  ground  either  by  demurrer,  an- 
swer, or  motion  in  arrest  of  Judgment,  is  a 
vsiver  of  the  objection. 

3.  In  such  case  It  Is  not  necessary,  in  In- 
■tracting  the  Jury,  to  make  defendant's  liability 
contingent  upon  the  fact  of  the  colt  being  killed 
vhae  running  at  large,  since  that  point  'la  not 
St  issnflb. 

Appeal  traa  distilet  court,  Wayne  oonn^; 
W.  H.  Tedford,  Judge. 

Action  to  reoover  doulde  the  value  of  a 
eott  alleged  to  have  been  killed  by  a  locomo- 
tive engine  of  deCoidant  tn  ctmseqamoe  of 
a  frflure  on  its  part  to  maintain  a  saflBdait 
fteoe  at  m  point  on.  iti  railway  vbim  It  had 
a  rf^t  to  fence,  tben  was  a  trial  bgr  ju7, 
and  a  verdict  and  judgment  in  favor  oC 
plaintifr.  The  defendant  appeals. 

MeiBaioy  ft  Bobnts,  for  appelant  Ste^ 
ft  Ilflncrton,  for  appeUesh 


BOBINSON,  C.  J.  The  evidence  shows 
that  hi  the  latter  part  of  ApiU,  1890.  a  oolt 
owned  by  the  plaintlfl  was  killed  on  or  near 
a  road  orosslng;  the  plaintiff  otmtendlng 
that  It  was  killed  on  Uie  railroad  rl^t  ot 
wf^,  a  few  feet  west  of  the  crossing,  whUe 
defendant  contends  that  It  was  killed  on  the 
orosstng,  wh»«  it  had  no  right  to  fence, 
and  thrown  by  the  engine  onto  the  right  of 
way  where  It  was  found. 

1.  The  railway  of  defendant  orosses  section 
19  in  township  68  N.  of  range  20  W.  from 
east  to  west,  tending  south  of  west,  on  the 
S.  %  of  the  N.  W.  ^  There  Is  a  public  high- 
way on  the  norOi  and  west  rides  of  the  sec- 
tion, and  a  road  30  feet  wld^  fenced  on 
both  sides,  on  the  south  and  east  sides  of 
the  N.  W.  M,  which  orameots  at  each  end  with 
the  public  highway.  At  the  an^^e  made  by 
the  road  In  the  N.  W.  comer  of  the  S.  E. 
^  of  the  aectlon  la  the  bam  lot  of  plaintiff, 
in  which  the  colt  waa  kept,  and  from  which 
it  escaped  the  nlfi^t  it  was  killed.  The  nar- 
row road  extends  from  the  center  of  the 
section  at  the  lot  northward  across  the  rail- 
way, and  that  orosslng  Is  the  place  <m  or 
near  which  the  colt  was  killed.  The  right  of 
way  of  defmdant  was  fenced  through  the 
section,  excepting  at  the  crossing.  The  colt 
escaped  from  the  lot^  and  was  tracked  In 
a  northwesterly  direction  across  a  plowed 
Add  to  a  gap  In  the  f^noe  on  the  east  side 
of  the  road,  at  its  Junction  with  the  right  of 
way  fence,  where  the  traoks  were  lost  In  the 
road.  The  defendant  oonteods  that  the  ocdt 
went  from  that  gap  onto  the  crossiiig  a  few 
feet  away,  and  was  there  killed.  The  road 
at  that  point  does  not  appear  to  have  been 
eetabHshed  as  a  public  highway,  but  It  Is 
not  claimed  that  def«idant  had  a  il^t  to 
dose  It  with  a  fence;  therefore,  if  defend- 
ant's theory  In  regard  to  the  accident  be  cor- 
rect, it  Is  not  Uable  for  the  killing  of  the  colt 
The  part  of  the  a  ^  of  the  N.  W.  ^  ol  the 
section  south  of  the  right  of  way  fence  Is 
incloeed  with  fences,  and  Is  subdivided  into 
two  fields  by  a  fence  which  extends  from  the 
right  of  way  fence  southward  to  the  road 
fence  at  a  point  about  equidistant  froot 
the  west  line  and  from  the  center  of  the  sec- 
tion. At  the  time  of  the  accident,  there  waa 
a  gap  In  the  fence  on  the  west  aide  of  the 
road  at  its  Junction  with  the  right  of  way 
fence  near  the  crossing,  there  was  a  gap 
in  the  partition  fence  described  at  its  Junc- 
tion with  the  road  fence,  and  an  open  gate 
in  the  road  fence  near  that  gap.  The  east 
one  of  the  two  fields  south  of  the  right 
of  way  had  bera  cultivated,  and  ccmtalned 
no  grass.  The  west  field  waa  a  pasture  in 
which  the  oolt  had  been  kept  with  its  dam 
the  previous  season.  In  the  northwest  part 
of  that  fidd  was  a  pond  of  water.  There 
was  evidence  tending  to  show  that  the 
f  «ice  on  the  west  ^e  of  the  road  at  the 
crossing  was  defective  at  the  time  of  the 
aoddoit,  and  Oiat  the  right  of  way  fence 
in  the  west  field  especially,  where  it  crossed 
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Hie  pond,  was  defectiTe,  and  In  such  condi- 
tion Uiat  the  colt  oould  readily  hare  gooB 
throQ£^  it  and  onto  the  tight  of  way.  AI- 
tboai^  there  was  some  attempt  on  the  part 
of  plaintiff  to  show  that  the  fence  ot  defend* 
ant  on  the  west  aide  of  the  crossing  and 
sooth  of  the  cattle  guard  was  defecUre,  yet 
the  BTldence  that  the  «At  cotdd  have  gono 
through  It  is  slight,  and  hat  little  reliance 
seems  to  be  placed  upon  it.  If  the  colt  was 
killed  on  the  right  of  way,  it  Is  probable  that 
it  went  onto  it  from  the  west  field,  at.  or 
near  the  pond.  When  it  left  the  plowed 
fl^  Into  which  it  escaped,  and  entered  the 
road,  it  oonld  have  reached  the  fecce  at  the 
pond  by  crossing  the  road,  passing  tfarons^ 
the  gap  In  the  west  fence  oppotite  the  one 
through  which  It  entered  the  road,  thence 
going  In  a  direction  south  of  west  t<9  the  gap 
tn  the  partition  fence,  thence  across  the 
pastors  to  the  pond;  or  it  ooold  hare  gone 
sooth  ward  al<Kig  the  road  to  the  bam  lot, 
tfaence  westward  along  the  road  to  the  gate, 
through  which  it  could  hare  gone  hito  the 
Adds  and  to  the  pond.  The  distance  by 
eithw  route  was  a  little  more  than  one  half 
of  a  mile.  The  distance  from  the  pond  along 
His  rii^t  of  way  eastward  to  the  cros^g  Is 
not  quite  half  a  mile.  It  Is  said  to  be  unrea- 
sonable to  suppose  that  the  colt  would  have 
gone  onto  the  right  ot  way  1^  either  of  the 
routes  described,  and  Hiat  it  is  more  reastm- 
able  to  suppose  tbat  the  colt  went  onto  the 
oroeaing  fnHu  the  first  gap,  and  was  there 
struck  by  the  engine.  That  it  cotild  have 
done  so  Is  evident;  and,  If  there  is  nothing 
In  the  oTldeaoe  to  make  it  more  probable 
that  the  colt  was  killed  on  the  Inclosed  part 
of  the  right  of  way  than  on  the  crosEdng,  the 
plaintiff  must  fail  under  the  rule  announced 
in  Asbach  t.  Hallway  Co.,  74  Iowa,  248,  37 
N.  W.  Rep.  182,  and  followed  hi  Wheelan  v. 
Railway  Co.,  (Iowa,)  62  N.  W.  Rep.  121,  and 
other  caaes,  to  the  effect  that  a  theory  can- 
not be  said  to  be  established  by  circumstan- 
tial erldenoe,  unless  It  be  the  only  one  which 
can  be  tairiy  or  reasonably  deduced  from  the 
facts  proven.  It  Is  not  unreasonable,  nor 
oontrary  to  nature,  to  suppose  that  the  colt 
went  through  the  east  field,  or  around  by 
the  road  and  tlirough  the  gate  Into  the  past- 
ora  Having  gotten  into  the  road  It  would 
be  natural  for  it  to  pass  along  it  to  the  bam 
lot,  and  from  there  along  the  road  west- 
ward, which  it  had  been  accustomed  to 
travel,  through  the  gate  to  the  pasture,  with 
which  it  was  familiar,  and  to  the  pond,  at 
which,  no  doubt.  It  had  been  accustomed  to 
drink.  Having  reached  tiiat  point,  It  might 
readily  have  been  Induced  to  jmss  throng 
the  defectiTe  place  In  the  rl^^t  of  way  fence 
by  the  gnus  which  It  appears  was  springing 
up  and  better  cm  the  rl^t  of  way  than  In 
the  pasture.  When  it  foimd  Itself  on  the 
rl^t  of  way,  it  would  naturally  go  eastward 
towards  the  crossing,  which  was  nearly  In 
ths  direction  of,  and  less  than  26  rods  from, 
its  lot,  The  dafeodant;  as  supporting  Its 


theory,  relies  largely  upon  the  following 
fiuits:  The  tracks  of  a  colt  were  found  east 
of  the  cattle  guard  <»i  the  crossing,  so  made 
as  to  Indicate  that  the  animal  which  made 
them  was  going  ncHthward.  No  tracks  were 
found  west  of  the  cattle  guard.  A  report  of 
an  engineer,  received  by  agreement  as  his 
evidence,  which  stated  that  at  30  minutes 
after  11  o'clock  of  the  night  of  the  accident 
his  train,  which  was  then  going  west,  klUed 
**OD»  head  of  homed  cattle"  on  a  highway 
crosshig  2^  miles  east  of  Buda.  and  that 
the  animals  came  on  the  right-hand  side 
Just  as  the  train  reached  the  crossing.  The 
cc^t  was  found  dead  about  4S  feet  weet  of 
the  cattle  guard  and  15  feet  south  of  the 
railway  track.  It  had  be^  struck  by  the 
engine  on  the  left  side  of  the  head  and  neck 
and  on  the  left  shoulder.  It  is  shown  on  be- 
half of  plaintiff  that  about  the  time  of  the 
accident  several  coUs  were  seen  at  the 
orosdng,  and  that  one  of  them  belonged 
^th  a  team  which  was  used  In  plowing  the 
field  flirou^lL  which  the  colt  of  plaintiff 
went  to  the  first  gap;  that  the  wagon  was 
left  In  the  road  near  that  gap,  and  the  horses 
were  fed  there;  that  the  team  came  down 
the  road  from  the  north  to  work,  and  re- 
turned the  same  way;  that  the  colt  that 
was  killed  was  but  one  year  and  ten  days 
oiA;  that  the  ground  west  of  the  cattle 
guard  was  of  such  a  character  that  the  colt 
would  have  made  no  tracks  In  walking  over 
it;  that  the  crossing  was  3%  miles  east 
of  Buda,  and  that  there  was  a  regular  train 
mnning  west,  which  was  due  at  the  cross- 
ing at  half  past  2  o'clock  in  the  momlng  of 
the  accident  A  fact  upon  which  the  plain- 
tiff chiefly  r^es  is  that  at  a  point  22  feot 
west  of  the  catUe  guard,  on  the  north  side 
of  the  railway,  was  found  a  quantity  of  ex- 
crement which  had  evidently  been  forced 
from  the  body  of  the  colt  f^en  It  was  strack 
by  the  eaigina  It  is  described  as  "In  a  stream 
six  or  eight  feet  long;"  extending  in  a  direc- 
tl<m  east  of  north  of  the  railway  track.  It 
is  said  by  appellant  that  It  may  have  been 
caused  by  a  colllalon  of  the  oiglne  with  the 
colt  at  the  crossing;  but  that  theory  is  not 
in  accord  with  the  natn^  laws  which 
govern  such  casea  The  excremoit  must 
have  been  forced  from  the  body  of  the  colt 
at  almost  the  moment  the  blow  of  the  en- 
gine was  received.  The  substance  which 
was  ejected  from  the  colt  no  doubt  partook 
somewhat  of  its  forward  motlwi  as  It  was 
carried  by  or  thrown  from  the  engine,  but 
the  movement  of  the  substance  was  princi- 
pally northward,  and  it  must  have  fallen  to 
the  ground  but  a  fow  feet  west  of  the 
spot  where  the  ooli  was  struck.  It  is  at 
least  very  Improbable,  if  not  Impossible,  that 
the  blow  vrtiich  expelled  it  could  have  been 
received  east  of  the  cattle  guard,  or  30  feet 
at  least  from  where  it  f  ^  to  the  ground. 
We  think  the  Jury  were  fully  Justified  iu 
finding  that  the  oolt  was  west  of  the  cattle 
guard  when  It  came  in  oontaot  wlthttieaiKlne. 
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X.  Tbe  court  diareed  the  jnry  as  tbllows: 
"If  you  should  find  by  the  preponderance  ot 
the  teetlmony  that  tbe  colt  In  controversy 
wss  likjtired  by  the  defendant  and  killed  by 
its  serrants  at  a  point  -where  It  had  a  right 
to  fence,  then  >'ou  should  find  for  plalntlir, 
nnless  yoa  farther  find  'Jiat  the  defendant, 
at  the  point  where  said  colt  got  upon  Its 
right  of  way,  had  a  good  and  sufflclent 
fence."  Appellant  complains  that  this  por- 
tion of  the  charge  Is  erroneous  In  not  except- 
ing it  from  liability  In  case  It  should  be  found 
that  at  the  time  of  the  accident  the  colt  was 
not  running  at  large,  within  the  meaning  of 
section  12S9  of  the  Code.  It  ts  well  setUed 
that  a  railway  corporation  is  not  liable  in 
cases  of  this  kind  unless  the  stock  Injured  or 
killed  Is  at  the  time  running  at  large,  but  the 
court  failed  to  charge  the  Jury  In  regard  to 
that  tact.  Tbe  petition  did  not  allege  that 
the  colt  was  running  at  largo  when  killed,  but 
no  t>bJecdon  to  the  omission  was  made  by 
any  pleading  fn  the  case,  nor  by  a  motion  In 
arrest  of  Judgment  It  ia  said  that  an  objec- 
tion was  made  In  title  form  of  an  exception  to 
the  paragraph  of  the  <!harge  from  which  we 
hare  quoted^  which  was  renewed  In  the  mo- 
tion for  a  new  trial  It  appears  that  a  gen- 
eral exception  was  taken  to  that  and  other 
paragraphs  of  the  charge  uhen  It  was  given, 
and  that  one  of  the  grouuds  of  the  motion 
for  a  new  trial  was  alleged  error  in  giving 
mch  of  tbe  seven  paragraphs  of  the  charge; 
but  there  was  no  q>eciflc  objection  made  to 
sny  portion  of  the  charge,  nor  to  any  omis- 
sion of  the  court  to  instruct  more  folly  than 
it  did.  No  Instruction  was  asked  by  defend- 
ant We  are  well  satisfied  that  tbe  charge  of 
appellee  that  no  claim  that  the  court  should 
hare  instructed  the  Jury  in  regard  to  stock 
running  at  large  was  made  in  the  district 
court  is  correct  The  defendant  admits  with 
much  frankness  that  it  did  not  assail  the  pe- 
tition for  the  reason  that  had  It  done  so,  the 
plaintiff  would  have  amended*  and  avoided 
tbe  objection.  The  failure  to  state  the  colt 
was  running  at  large  when  killed  made  the 
petition  demurrable.  Section  2650  of  the 
Code  provides  that  "when  any  ot  the  matters 
enumerated  as  grounds  of  demturrer  do  not 
appear  on  the  face  of  the  petition,  the  objec- 
tion may  be  taken  by  answer.  If  no  axu^ 
objecttlon  is  taken  it  shall  be  deemed  waived. 
If  the  facts  stated  by  the  petition  do  not  &i- 
title  the  plalntifr  to  any  relief  wiiatever,  ad- 
vantage may  be  taken  of  It,  by  motion  In  ar- 
rest of  Jodgment.  before  the  Judgment  Is 
eaterei."  When  the  petlticm  Is  demurrable, 
and  DO  demurrer  Is  filed,  or  when  facts  enu- 
merated as  grounds  of  demurrer  do  not  ap- 
pear on  the  face  of  the  petition,  and  are  not 
set  Old  In  the  answer,  and  the  defect  In  the 
petition  is  not  presented  by  a  motion  in  ar- 
rest of  Judgment  It  will  be  deemed  waived. 
Unden  v.  Green,  81  Iowa,  866,  46  N.  W.  Bep. 
1108k.  In  this  case,  as  the  pleadings  raised 
ao  lane  In  regard  to  the  miming  at  large  of 
flu  oolt  when  kUlad,  it  was  not  nocossary 


for  tbe  court  to  Instruct  la  regard  to  It,  and 
the  portion  of  the  charge  quoted  was  correct, 
as  applied  to  tbe  lasoefl  J<4ned,  and  the  tacts 
aa  shown  by  tbe  evidence.  We  conclude  that 
the  objectibn  under  consideration  was  waived 
in  the  district  comt,  and  cannot  be  ni^^ 
here;  that  tbe  exception  to  the  charge  did  not 
preserve  the  objection  now  made;  and  that 
U  tbe  objection  had  not  been  waived,  and 
had  been  duly  preserved,  yet  the  omisaion  of 
tile  court  to  charge  as  it  is  now  Insisted  it 
should  have  done  Is  without  prejudice,  for 
the  reason  that  the  evidence  ahows  without 
conflict  that  the  colt  was  running  at  large 
when  killed,  and  that  fact  was  not  in  any 
manner  questioned  In  the  district  court  The 
evidence  is  sufficient  to  sustain  tbe  vwdlct 
and  thejudgment  of  the  district  court  Is  af- 
firmed. 


INDEPENDENT  DISTRICT  OF  COBWITH 
V.  DISTRICT  TP.  OF  LU  VBBNBJ  et  sL 
(Supreme  Court  of  Iowa.  Jan.  27,  1893.) 
Appbal — Objsctioks  not  Raisbd  Below. 
In   mandamm    by   a  newlj-organlzed 
township  to  compel  the  old  township  to  make 
an  equitable  division  of  the  assets  and  liablll- 
ties  as  they  ezlBted  before  plaiatifTs  Incorpo- 
ration, defendant  cannot  on  appeal,  be  heard 
to  insist  OQ  objections  to  tbe  validity  of  plaln- 
tilTs  faieorporanoB.  not  put  in  ivae  by  tin  plead- 
ings, or  niged  by  it  in  uie  eoort  bdow. 

Appeal  from  district  coiat,  Kossath  comi- 
ty; George  H.  Carr,  Judge. 

Action  of  mandamus  to  compd  tiie  defend- 
ant and  Its  board  of  directors  to  meet  plain- 
tUTs  board  of  directom,  or  to  ajq^trint  arbi- 
trators fbr  making  an  equltaUe  dlvlaton  of 
tke  assets  and  llaldlltles  of  tbe  district  town- 
ship of  Ln  Verne  as  they  edsted  at  tbe 
time  of  plulutUTs  otganlzatfon.  Verdict  and 
Judgment  for  plaintiff.  Deftondants  appeal. 

Geo.  B.  Clarke,  for  appellants.  W.  B. 
Bradford,  for  appellee. 

KINNE,  J.  1.  This  is  a  proceeding  by 
mandamus,  on  part  of  plaintiff  district  to 
compel  the  board  ot  directors  of  the  defend- 
ant district  township  to  meet  with  plaintlfrs 
Imard  of  directors,  or  to  appoint  arbitrators 
tor  making  an  equitaUe  division  of  tiie  as- 
sets and  Uabilittra  of  said  district  township 
OS  It  existed  at  the  time  of  plaintiff's  organi- 
zation, In  pursuance  of  the  provisions  of  the 
statute.  The  [petition  contained  the  neces- 
sary averments.  Defendants,  by  their  an- 
swer, denied  that  plaintiff  was  a  dvll  corpo- 
ration; also  denied  that  at  the  date  of  ploln- 
tiCTs  pretended  organization  there  were 
living  within  the  incorporated  limits  of  the 
town  of  Corwlth  200  Inhabitants,  or  any 
number  ia  excess  of  100;  denied  that  any 
notice  of  the  pret^ded  election  for  Uie  crea- 
tion of  plaintiff  district  was  ever  givoa,  as 
required  by  statute,  In  this:  that  the  notices 
were  not  given  1^  tbe  board  ct  directom  ot 
tJui  township  In  which  a  maJorUgr  ot  ttio 

Digitized  by  Gooq' 


222 


HOBTHWESTEBK  BEPOBTEB.  Vol.  54. 


(Iowa. 


l^al  Toters  of  the  contemplated  district  re- 
dded, and  they  did  not  post  said  notices  aa 
required  by  law,  and  Itaodnlently  posted  the 
same  bo  as  to  keep  their  purpose  from  the 
reddents  of  the  district  townships  of  La 
Verne  and  Prairie,  wherel^  the  latter  were 
not  apprised  of  pIslntUTs  acts,  and  were 
prevented  from  taking  an  appeal  from  the  ac- 
tion of  the  board  of  the  district  township  of 
Magor. 

2.  It  wUl  be  obeerred  that  plaintiff  saes 
aa  a  corporation,  and  arers  generally,  as  is 
provided  by  statute.  Its  corporate  capacity. 
Gode,  I  2716.  If  the  defendant  Intended  to 
controvert  plaintifTs  allegation  of  corporate 
capacity,  It  should  have  set  out  the  facts  It 
r^ed  upon.  Code,  |  2717.  A  careful  «cam- 
tnation  of  the  answer  satisfies  us  that  the 
only  issues  raised  thereby  were:  (1)  Wheth- 
er the  town  of  Corwith  had  200  Inhabitants 
Uvlng  within  its  Umits  at  the  time  plaintiff 
wai  organlMd.  ^  Whether  such  a  notice  was 
given  as  Is  required  by  law;  that  Is,  posted 
at  tbB  places  provided  by  the  statute.  No 
Iwne  was  made  as  to  whether  the  notices 
were  signed  by  the  board,  or  that,  if 
ilgned  by  the  derk,  the  record  must 
show  his  authority  for  so  doing.  Nor  was 
any  qoestion  raised  as  to  the  signature  at- 
tached  to  the  notices,  nor  that  the  board 
of  directors  of  the  district  township  of  Ma- 
gor  did  not  have  Jurisdiction  to  act,  because 
of  the  Insuffldency  of  the  petition  presented 
to  them.  Each  and  all  of  these  matters, 
though  not  pleaded  In  the  court  below,  are 
urged  here.  The  only  qnestlon  raised  by  the 
answer,  touching  the  notices,  was  that  they 
were  not  posted  as  required  by  law.  Nei- 
ther that,  nor  the  question  of  population, 
axe  now  argued.  D^endant,  having  in  its 
answer  pointed  ont  certain  spedflc  objec- 
tions which  it  urged  below  as  a  defense  to 
plaintiff's  claim,  cannot  now  be  heard  to  In- 
sist upon  others  not  put  In  Issue  by  the 
pleadings.  This  court  has  always  refused  to 
review  questions  not  raised  in  the  lower 
court  The  judgment  of  the  district  court  la 
affirmed. 


BRAT  et  al.  V.  SMITH. 
(Supreme  Court  of  Iowa.  Jan.  27,  1883.) 
EsTOPPiL  iir  Pais— Mbcha»io*b  Libn— Fobb- 

CL08URE. 

1.  A  father  who  intmsts  the  management 
of  a  farm  to  his  son,  and  who  is  present  dnr- 
ing  the  construction  of  a  well  on  the  premises 
□nder  a  contract  entered  Into  1^  the  son,  and 
himself  selects  the  site,  is  not  relieved  fnmi 
Uabilitr  because  he  did  not  ain>TOve  of  the  son's 
judgmrat,  or  the  policy  of  his  conne,  in  coq- 
tracting  for  the  well. 

27where  a  decree  forecloslne  a  mechamc  s 
lien  estabUshea  the  lien  only  against  the  intei^ 
eat  <rf  the  person  in  poBaeaalMi,  ha  cannot  ob- 
Jeot  that  the  legal  tltie  Is  In  another  peraon. 

Appeal  from  district  oonrt,  Buchanan  ooon- 
tr;  D.  J.  Lenehan.  Judge. 
AtAivp  to  foreclose  a  mecdianlo's  lien.  De- 


cree for  plain tlffw,  and  the  deftwlant  ap- 
pealed. 

Woodard  ft  Gook,  tar  appelant  a  B. 
Banaler,  for  i^pelleea. 

GRANGBB,  J.  ^le  Improvement  for 
which  the  judgmoit  and  Uen  are  souj^t  Is  a 
well  mode  by  the  plalntifPs,  and  the  follow- 
ing findings  of  the  district  court  will  indicate 
the  facts  about  which  there  is  contration: 
"The  evidence  satisfactorily  establishee  that 
plaintiffs,  under  a  contract  with  defmdant's 
son,  who  was  engaged  In  woridng  defendant's 
form,  together  with  the  land  In  question, 
constructed  a  well  upon  the  north  half  of 
the  north  half  of  the  southeast  quarter -of 
section  11,  In  township  87,  range  7.  De- 
fendant WHS  present  whilst  the  work  was 
being  donsk  and  did  not  protest  against  It  in 
SQ^  Tnannpr  as  wotild  relieve  him  of  any 
liability  which  might  arise  by  reason  of  the 
Improvement  If  made  upon  his  own  Individu- 
al land,  niere  can  be  no  doubt  that,  in 
what  the  aon  did,  he  acted  as  the  represent- 
ative of  his  father  In  making  a  pnmanent 
afldltiou  to  ttie  farm,  in  whlcb  he,  at  least, 
had  no  present  interest  It  i^peais  that 
the  fee  to  the  forty  acres  upon  which  the 
well  was  c<nistructed  was  In  another  son. 
The  father  has  been  tn  possesion  of  it  for 
more  than  thirty  yean,— whether  as  leeroe 
or  tenant,  does  not  appear.  It  Is  certain, 
bowevOT,  that  he  has  some  valuable  rl|^t  In 
the  use  of  the  products  of  the  land,  whlidi 
may  be  discovered  or  perfected  hereafter,  or 
which  may  never  be  ripened  Into  any  kind  of 
titie  in  the  land  Itsetf."  We  are  in  accord 
with  the  finding  that  the  son.  In  making  the 
contract  for  the  well,  was  the  representative 
of  his  fatiier.  The  woric  was  done  in 
Buchanan  ooun^,  and  when  the  contract 
was  made,  and  the  work  commenced,  the  de- 
fendant was  away  from  home;  his  resldenoe 
being  on  the  land  with  his  stm  Philip,  who 
made  the  contract  When  he  came  home, 
he  saw  the  men  at  woric,  and  we  attach 
much  Importance  to  what  he  then  said  and 
did;  for  he  then  knew  that  Improvements 
were  being  made  on  his  land  for  which,  if 
authorized  by  him,  he  would  be  liable.  In 
his  testimony  he  says;  "Philip  has  full  con- 
trol of  the  farm,  and  everything  connected 
with  It  He  works  the  farm.  I  live  with 
him,  and  leave  everything  to  his  judgment 
on  the  farm."  He  states,  In  effect,  that  he 
disapproved  of  the  well  being  made,  by  say- 
ing that  there  were  three  wells  then,  and 
that.  If  they  wanted  more  water,  they  coxJd 
go  to  the  creek  for  It  This  complaint  Indi- 
cates that  the  sinking  of  the  well  in  some 
way  affected  his  interest  but  his  objections 
went  no  further.  The  well  first  started  was 
abandoned,  and  the  defendant  aided  In  the 
selection  of  another  place,  and  advised  the 
sinking  of  a  well  on  the  other  side  of  the 
house.  The  most  that  can  wrfl  be  said  as 
to  tiie  complaint  made      defendant  Is  that 
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he  did  not  tpproTe  ct  Philip's  faSgmeat,  or 
the  pcStcf  ct  his  course;  bat  there  Is  nothing 
to  Aow  hut  ibMt  In  this,  as  In  other  matters, 
it  -was  left  to  Fblllp's  )ndgment  Willi 
FhlBp%  antiioiitr  a*  he  oonoedes  It,  If  he 
did  not  expect  to  be  boand  for  the  expense 
of  aodi  an  Imprtmmeut,  he  should  hare  li^ 
dloated  1^  In  some  nnmistakatde  way,  when 
be  saw  flie  woA  being  done.  Borne  oonfliot- 
tog  statements  In  the  ertdenoe  as  to  the  con- 
tract being  made  upon  the  personal  responsU 
bOt^  of  PUllp  are  deadyorerbotne  these 
ooosUiaatlons. 

A  dalm  that  the  contnct  was  not  per^ 
ftffmed  aocordlng  to  11a  terms,  as  to  the  time 
snd  mana»  of  doing  the  work,  tai  not  sns- 
tataied  by  the  evidenoe. 

It  Is  said  that  It  appears  that  the  detend- 
ant  Is  not  the  owner  of  the  land,  bat  that  a 
■on  Peter  Smith  Is  the  owner.  The  defend- 
ant Ifl  in  poaseeslon,  and  the  decree  estab- 
Ildua  the  Uen  only  against  his  Interest  As 
to  Peter  Smith  the  defendant  has  no  gronnda 
of  compktfnt,   Tike  Jodgmmt  Is  afflimed. 


DRAKE  T.  8TUABT. 
(Supreme  Court  of  Iowa.  Jan.  27, 1893.) 
Ldqtation  op  Actions— Nbw  Fhohisb— Errxor 
OK  Sdsbtt— Absekcb  troh  Statb. 

1.  Under  Code,  {  2S39,  which  proridet  that 
■eanaes  of  action  founded  on  contract  may  be  re- 
nred  by  an  admisBlon  Id  wiitine,  rigoed  "by 
the  party  to  be  charged  thereby,"  letters  rigned 
bj  uie  maker  of  a  note  in  which  he  admitis  the 
debt,  and  promtsea  to  pay,  do  not  rerlTe  the 
debt  against  the  anrety. 

2.  A  peraoQ  who  leaves  ths  state  on  busl- 
OMB  tzfpa,  for  brief  periods  of  time,  but  with- 
ook  an  intent  to  change  lila  reddeoce,  is  not  a 
"oMiMaldent,*'  nnder  Code,  S  2633.  wUch  pro- 
rldea  that  the  time  daring  which  d^ndant  is 
a  nonresident  of  the  state  shall  not  be  included 
In  eompnting  the  period  of  UmitatioD. 

^peal  from  district  court.  Story  ooonty; 
D.  B.  Hind  man.  Judge. 

Action  npon  a  promissory  note.  Trial  by 
JD17.  Verdict  and  lodgment  for  the  defend- 
ant. Plaintiff  appeals. 

Geo.  W.  Ttjvr,  for  mipellant  OoOb  A.  Un- 
derwood, for  appellee. 

BOTBCROCK.  J.  1.  The  ft^owlnglsacopy 
<Ht  ibe  note  upon  whldb  tbs  salt  was  brou^t: 
TIOO.  Ames,  Iowa,  September  let,  1877. 
Two  years  aftw  date,  for  valne  receiyed,  we, 
w  either  of  os,  ^mlse  to  pay  to  the  order  of 
a  S.  I>rake  seven  Inmdred  dtdlars,  with  In- 
terest, payable  annually,  at  nine  per  cent,  per 
aannm.  A  B.  Thomas.  A  V.  Stuart,  Sure- 
ty." The  note  became  due  September  4, 187B. 
This  action  was  commenced  on  the  12th  day 
of  February,  1891,  mtne  than  10  years  after 
it  became  due.  and  is  bamd  tbB  statute 
of  limitations,  mdess  taken  out  of  the  opera- 
tion <a  tlie  statate  for  some  of  tba  causes  pro* 
Tided  by  law.  It  appeals  ttiat  A  B.  Thom- 
as, ttte  principal  in  the  note,  remoTed  from 
this  state  to  file  state  of  Nebraska,  some 


time  after  the  note  was  executed,  ai^  that 
he  Is  BtUl  a  nonreddent  of  ttds  state,  bdng 
now  a  reeldent  of  1^  state  of  Oregtm.  After 
he  left  this  state,  he  paid  the  hiterest  cm  the 
note  fbr  serual  yeus,  and  In  a  serleB  let^ 
tera  written  to  the  plaintiff,  from  the  year 
1882  to  1880.  he  admitted  tiiat  the  note  was 
unpfUd,  and  promised  to  pay  tbe  same.  It  la 
daimed  by  appelant  that  these  admissions 
are  Undlng,  not  only  on  Thomas,  bat  upon 
Stuart,  the  surety.  The  district  court  was  of 
the  opinion  Quit  tills  dalm  ct  the  plain  tlfT 
was  not  well  founded,  and  fids  is  the  only 
real  qnefitlon  in  the  case. 

Section  2589  of  fiw  Code  ia  In  tlien  words: 
"Causes  of  acUon  founded  <m  contract  are 
revived  by  an  admission  that  the  debt  la  un- 
paid, as  well  as  by  a  new  promise  to  pay  the 
same;  but  such  admisBloa  or  new  promise 
must  be  in  writing,  signed  b}-  the  party  to  be 
charged  thweby.''  The  language  employed 
in  reference  to  the  new  promise  is  explicit 
It  is  absolutely  necessary  that  the  admission 
or  new  promise  must  be  "signed  by  the  par- 
ty to  be  charged  thereby."  Hie  defendant 
did  not  dgn  any  of  the  writings  by  whUdi  he 
Is  sou^t  to  be  chained.  Thia  appears  to  us 
to  be  dedalTe  of  the  question;  and  this  Is  the 
role  by  the  great  weight  of  authority,  even 
under  the  statutes  of  limitation,  providing 
that  part  payment  will  arrest  the  operation 
of  the  statnte.  See  13  Amer.  &  Bng.  Enc. 
Law.  p.  7€&  In  view  of  the  express  require- 
ment of  our  statute  that  the  party  to  be 
charged  must  sign  the  instrument,  it  is  unnec- 
essary to  farther  condder  the  question. 

2.  It  is  provided  by  section  2533  of  the 
Code  that  "the  time  during  which  a  defend- 
ant is  a  nonresident  of  the  slate  shall  not  be 
Induded  in  computing  any  of  the  periods  of 
limitation  above  described."  It  la  claimed 
tiiat  there  was  sufficient  evidence  introduced 
on  the  trial  to  authorize  the  Jury  to  find  that 
the  defendant  was  a  nonresident  of  the  state 
for  such  len^h  of  time  as  would  obviate  the 
effect  of  the  statute.  The  court  was  of  a 
different  opinion,  and  directed  the  Jury  to  re- 
turn a  verdict  for  the  defendant.  This  direc- 
tion of  the  court  was  not  eiToneous.  There 
was  an  entire  failure  to  show  by  any  evidence 
that  the  defendant  lias  at  any  time  since  the 
note  became  due  been  a  nonresident  of  this 
state.  It  is  true  he  has  been  out  of  the  state 
on  business  for  brief  perif-ds  of  time,  but 
with  no  purpose  or  intention  of  changing  his 
recddence.  We  discover  no  error  in  the  zeo- 
ord,  and  the  judgment  Is  affirmed. 


BJJXBm  r.  MOBBIBL 
^npieme  Goort  of  Iowa.   Jan.  26,  1898.) 

FAKTXBBSVir— DiBSOLCTIOK — ATTACBMBIIT. 

In  an  action  in  equity,  bronslit  by  one 
partner  against  another  for  a  tarminatioo  of 
the  partnership  and  for  an  accounting,  plaintiff 
may  have  an  attachment  against  denodant  to 
secure  any  indebtedness  that  mu;  be  found 
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\D  b*  due  to  pUintifl  fnm  tfae  paitnarah^ 
«ner  flw  partoenhip  maaato  an  azbanatea. 

Appeal  from  dlstrtot  court,  Jaokaoa  ooon- 
tr;  O.  M.  Waterman,  Jodga 

Action  In  eqnltr  to  quiet  ttUe  In  tbe  plaSn- 
tifl  to  oertain  lands  as  aealnst  an  attaob- 
maat  levied  thereon  In  favor  of  the  defend- 
ant Decree  waa  entered  dlanHaalng  plaln- 
tUTs  petitloa,  from  whlob  be  api>eala. 

O.  H.  Dnnbar,  Wm.  Graham,  and  D.  A. 
Wynkoop,  for  appellant  Johnson  ft  Kfllacgr 
and  J<4m  0.  BUls,  for  appellee^ 

GIVEN,  J.  1.  Plalntlira  title  to  tiie  land 
In  qnestlwi  ^M  nnder  a  dietUTs  deed,  baaed 
upon  the  foUowlnc  proceedlnca:  On  M07 
17.  1888.  D.  U.  Hubbell  aued  oat  an  attadh- 
ment  avdnat  the  prop^ty  <a  S.  B.  GrifBn, 
whloh  waa  levied  upon  the  land  In  qneatton 
at  2  o'doofc  P.  IL  on  the  aame  day.  "aubjeot 
to  tlie  attaduncnt  of  J.  H.  Uorzla,  bereto- 
tore  made  on  same  propwty."  Hobb^  ob- 
tained Jodgment  agalnat  Griffin*  and  an  or- 
der for  ipedAl  fficecatloii.  Special  execution 
was  Issued,  and  the  land  sold  thereunder  to 
HubbeU.  **nibject  to  the  attaiihment  of  J.  H. 
UoRtot"  and  a  oertlfleate  lasued  to  HubbeU 
reciting  that  the  sale  waa  made  subject  to 
tbe  attachment  of  Morris.  This  oertlfleate 
was  assigned  to  the  plaintiff,  and  In  due  time 
the  dmlfl  executed  to  him  a  deed  for  ttie 
land,  redtUv  that  It  was  ImbJect  to  the  atr 
taohmeait  ct  J.  Morris."  After  recelvliig 
the  deed  from  the  sherUC,  and  before  filing 
It  for  record,  the  plain  tiff  erased  therefrom 
the  words,  "Bubjeot  to  the  attachment  of  J. 
H.  Morris."  On  the  same  day--Uar  17, 
1888^.  H.  Morris  commenced  an  aodon  In 
equity  against  H.  K  Griffin  to  terminate  a 
partnership  th^  and  theretofore  existing 
between  them,  and  for  an  aooountlng  and 
aettlement  betwe^  the  partnera  He  al- 
leged that  there  was  due  to  him  $3,000,  for 
which  he  asked  judgment,  and  that  Griffin 
was  about  to  dispose  of  hia  proper^  with  in- 
tent to  defraud  his  creditors,  and  aaked  an 
attachment  An  attachment  was  issued  and 
levied  np4m  the  land  In  onestlon  at  8:30  o'clock 
A.  H.  of  said  17th  day  of  May.  A  recover 
waa  appf^ted,  who  took  ohacse  of  the  part- 
nwahlp  assets.  On  Marcb  20,  1880.  decree 
was  entered  finding  that  Morris  was  entitled 
to  receiTe  $14,130.50  out  of  the  property  of 
the  firm  before  Griffin  was  entitled  to  receive 
anything,  and  ordering  that  the  property  re- 
maining after  satisfying  Morris  be  divided 
equally  between  the  partaet%  and  that,  if 
the  property  vras  Insufficient  to  pay  Morris 
said  sum,  with  Interest  from  Oe  date  of  t3ie 
Judgment  then  Morris  should  recover  of 
Griffin  (me  half  of  the  difference,— "and  shall 
have  Bpedal  execution  against  the  property 
attached  herein,  to  mske  said  amount  with 
Intereet,  costs,  sod  accruing  oosts."  'Diere 
was  slso  an  order  for  a  genwal  execution 
against  Griffin.  On  appeal  to  this  court  said 
decree  was  modified  as  to  tiie  amount  due 
to  Morris,  reducing  the  same  to  $7,08a25. 


(49  N.  W.  Bep.  840)  aid  on  BCay  SOl  IW 
decree  wss  entered  aoconUngly  in  the  dis- 
trict oonrt  The  proceedings  upon  which 
plflintUTa  title  Is  based  were  all  had  pending 
the  case  of  Morris  v.  Griffin,  and  before  the 
final  termination  thereof. 

2.  Appdlaot's  oontentlon  is  that  i^^eilee, 
Morris,  was  not  entitled  to  an  attachment 
agatnst  the  property  of  Qriflln  In  the  aotkm 
to  aettle  the  partnerafaip,  and  that  the  attach- 
ment was  therefore  Invalid.  He  instate  that 
1h»  rdatlcn  ot  debtor  and  creditor  did  not 
exist  between  Morris  and  Griffin,  bat  that 
as  to  sU  partnecstilp  aiEalrs  it  was  hetween 
the  members  and  the  firm,  and  that  what- 
ever might  be  found  due  to  either  was  die 
debt  of  the  firm,  and  not  of  the  otiier  part- 
uet.  A  oxunber  of  oases  are  olted  holding. 
In  effleet,  that  partners  cannot  sue  each  other 
at  law  upon  any  matter  Involving  the  ac- 
oounts  of  the  partnership,  but  these  cases  all 
recognise  the  right  of  a  ittrtner  to  ask  an  ao- 
oountlng In  equity.  It  Is  said  that  the 
Istenoe  of  an  indebtedness  Is  an  essential 
prerequUte  to  the  lasotDg  of  a  writ  of  at- 
taduuent,  and  that  no  debt  existed  In  favor 
of  Morris  from  Griffin  until  final  settlement 
Curry  v^  Alloi,  6S  Iowa,  818,  7  N.  W.  Bep. 
035.  seems  to  us  to  fully  answer  these  con- 
tentions. That  was  an  action  by  one  part- 
ner against  the  other  for  a  aettlement  and 
for  Judgment  for  $1S0.  <dalmed  by  the  plain- 
tiff to  be  due  to  him.  The  proper  affidavit 
having  been  made,  an  attachment  was  is- 
sued In  favor  of  the  plain tltt,  and  levied  on 
defoidant'a  half  of  a  CMlaln  property  owned 
by  the  partnei-shlp.  The  d^endant  moved 
"to  dissolve  the  attadmient  because  It  is  not 
a  proper  remedy  In  equity  aotlODS  between 
partneEB."  This  court  held  that  the  motion 
waa  properly  overruled.  When,  in  the  set- 
tlement of  a  copartnership,  after  exhausting 
the  assets  of  the  firm  there  is  a  balance  due 
from  the  firm  to  one  of  the  partnecs,  such 
balance  is  an  individual  liability  against  the 
other  members  of  the  copartnership.  That 
It  reqtilres  an  accounting  and  settlement  to 
ascertain  what  that  balance  is  does  not 
change  the  fact  that  the  indebtedness  «xlst- 
ed  before  the  accounting  and  settlement 
In  such  an  action,  where  the  Indebtedness  Is 
alleged,  the  plaintiff  Is  as  much  entitled  to 
an  attachment  against  the  property  of  the  al- 
leged debtor  as  In  any  other  esse  of  alleged 
indeblxdnesB.  Mortis'  demand  tor  judgment 
was  against  Griffin  Individually,  and  his  at- 
tachment  was  against  the  property  of  Griffin, 
and  therefore  he  stood  as  any  other  Individ- 
ual creditor  of  Mr.  tiffin.  By  the  plain- 
tiff's own  showing  he  has  all  that  his  assignor. 
Uubbell.  required  to  be  Attsohed;  ha  has  aD 
that  the  oonrt  ordered  to  be  sold  upon  exe- 
cution, and  all  that  was  sold  and  conveyed 
to  him  under  exeontltm.  W«  aco  clearly  of 
the  optnion  that  there  was  no  error  In  dls- 
misring  the  plaintiff's  petition,  and  the  Judg- 
ment at  the  district  court  Is  therefcm  af- 
firmed.   
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PERRT  T.  OITY  OF  OEDAB  FALLS. 
(SivranM  Oomt  of  Itnra.  J«a.  28,  1808.) 

DaraCTITK  UlOBWATB— COMTEIBL'TOUY  NaQLI- 

In  an  action  tta  InjariM  recetved  hj 
driring  over  an  embankment  in  defendant 
citr'a  street,  it  appeared  that  plaintiff  was  an 
Mmkqr*  in  a  liTorr  ttable,  and  accnatomed 
to  DandUns  horaea:  that  he  Ikad  fireqnentlf 
driren  over  tbe  street  before;  that  his  bca-sea 
wwe  gaitle  and  tractable;  and  that,  on  a  dark 
^fht,  fa«  droTe  orer  the  anbankmait  at  a 
point  wban  it  was  ao  dark  ha  eoald  not  we 
where  he  was  going.  Held,  that  he  waa 
guHtj  of  contributory  neeUgence  in  drlTing 
where  It  waa  ao  dark  that  ne  could  not  lea. 

Appeal  from  district  court.  Black  Hawk 
county;  Johu  J.  Hey,  Judge. 

Action  to  recover  damagea  because  of  a 
personal  Injury  received  by  the  plalntUF,  bj 
driving  a  team  and  wagonette  off  an  embonk- 
■kent  In  a  atreet  or  road  In  the  dty  of  Cedar 
Falls.  There  waa  a  trial  by  Jury,  and  a  ver 
dkt  and  Judgment  for  tbe  plaintiff.  Defi- 
ant appeals. 

HoiMBway  A  Grundy,  for  appellant. 

ROTHROCK,  J.  Tbe  idaintUT  waa  an  em- 
pire and  drlvOT  for  the  proprietor  of  a  Ur- 
«7  stable  at  the  tttj  tit  Watwloo.  On  the 
•renins  of  August  12,  1890,  he  was  sent  by 
Ms  emploiyor  to  tha  eUj  of  Oedar  Falls, 
some  mllea  distant,  wltii  a  two-horse  vehicle, 
ta  which  there  were  several  passengers. 
The  service  embraced  a  round  trip  between 
tba  two  dtlea.  The  trip  waa  made  to  Cedar 
Falls  in  safety.  On  the  return.  In  the  night, 
ttie  team  left  the  traveled  road,  and  went 
orer  an  embankment,  by  which  the  vehicle 
was  overtomed  and  the  pUlntifl  was  In- 
Jnrsd.  Hie  qoestluL  presoited  to  the  Jury 
was  whether,  under  the  evidence,  the  de- 
fendant  dty  was  liable  In  damages  for  the 
tajmy.  Tb»  Investigation  tavolved,  as  It  al- 
ways doss  In  such  cases,  an  Inquiry  Into,  and 
teWon  of,  the  question  of  the  datendant*s 
astfSCMiee.  aud  the  plaintiff's  freedom  from 
oontrlbntory  negligence.  It  appears  from 
Uie  plalnttlTs  evidence,  ss  a  witness  In  the 
case,  that  he  had  worked  in  a  livery  staUe, 
and  handled  and  driven  liorsee,  for  12  or  14 
years,  and  bad  driven  over  the  road  from 
Oedar  Falls  to  Waterloo  some  twenty  times. 
Ihs  court  Instrocted  the  Jury,  upon  the  care 
reqidred  of  the  plaintiff  In  driving  over  the 
road,  as  fallows:  "The  plaintiff,  as  you  have 
been  told  in  these  Instructions,  was  bound 
to  exerdae  due  diligence  to  avoid  accident 
and  injury.  Now,  what  was  diligence,  under 
the  circumstances?  Due  diligence  is  the  dil- 
igence from  <me  as  a  reasonable  and  prudent 
sun  under  the  circumstances.  If  the  plain- 
tiff knew  the  topography  of  the  place,  he 
was  not  Justified  in  driving  when  It  was  so 
daik  that  he  could  not  see  where  he  was  go- 
tog.  He  waa  bound  to  know  where  he  was 
gidng,  and  unless  he  was  absolved  from  the 
duty  of  knowing  where  be  was  going,  by  some 
psenllar  condition  of  the  ulgbt»  or  other  dr- 
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ownsfsnro,  yon  should  And  against  Urn.  It 
was  his  duty  to  know  where  his  horses  were 
going,  to  know  that  ha  was  on  the  road; 
and  if  he  was  negligent  In  the  manner  of 
driving  his  horses,  under  the  eircnrostances, 
he  cannot  recover,  and  you  should  find  for 
the  defendant*' 

This  toatructlon  was  the  law  of  the  case, 
whldb,  the  Jtuy  was  required  to  follow. 
There  was  no  peculiar  conditiixi  of  the  night 
It  Is  true  It  was  dark,  but  the  Instmction  is 
that  plshktlff  **was  not  Jnstlfled  In  drivtaig 
where  It  was  so  dark  that  ha  could  not  see 
where  he  wu  gdng."  And  there  was  no 
"peculiar  drcnmstance"  attending  the  Jour- 
ney along  the  road.  The  team  was  perfectly 
gentle  and  tractable.  Under  this  instruction, 
and  considering  tiie  evidence  In  the  case,  It 
waa  the  duty  of  the  Jury  to  promptly  return 
a  verdict  for  the  defendant  The  plaintiff 
has  not  followed  the  case  Into  this  court,  and 
endeavored  to  sustain  the  Judgment  by  argu- 
ment or  brief,  and  we  assume  that  he  has 
no  answer  to  the  argmnent  of  eounsd  for 
appelant  Bevwssd. 


MATTHEWS  at  al.  v.  DUBUQUE  MAT- 
TRBS8  CO.  et  aL 
(Supreme  Court  of  Iowa.  Tan.  24,  1688.) 
Nora  BT  Fekbidbnt  or  CoKPOHATioir— FsBsoiru. 

LlABILlTT. 

Whwe  a  note  reads.  "We  promise  to 

Say,"  etc.,  and  is  signed,  "D.  M.  Co.,  J.  K., 
're^dent,  the  note  binds  the  president  per> 
sonally;  parol  evidence  being  Inadmissible  to 
durw  that  the  company  was  the  only  promissor, 
and  that  the  payee  knew  this  fact  when  taking 
it  Kinne  and  Oranfer^J^  dissentiiiA  H«ff- 
ner  v.  Brownell,  38  N.  W.  Rep.  640,  TS  Iowa, 
S41,  and  McCandless  v.  Canning  COh  42  V.  W. 
Rep.  68S,  78  Iowa,  im.  foUowed. 

Api)eal  from  district  court  Dubuque  county. 
Action  on  a  promissory  nota  Judgment  tor 
the  plalntlfl,  and  defendant  Kapp  appeala. 

0*DonneU  Bros.,  for  appellant  Longue* 
vUle  A  McCarthy,  for  ^pellee. 

ROTHROCE,  3.  Tba  note  upon  which  the 
action  WAS  brought  was  In  these  words: 
"^290.87.  Chicago.  HL,  March  Ulth,  1888. 
Ninety  days  after  date,  we  promise  to  pay  to 
the  order  of  3.  T.  Matthew  A  Go.  two  hun- 
dred and  ninety  and  eighty-seven  one  hun- 
dred dollars.  Payable  at  the  office  of  the  Du- 
buque Mattress  Co.,  Dubuque,  Iowa.  Value 
received.  Accepted  Mardi  2lBt  1888.  Du- 
buque Mattress  Co,  John  Eapp,  Pt"  De- 
fendant Kapp  alone  answered,— that  at  the 
dato  and  acceptance  of  the  note  he  waa  the 
president  of  the  corporation  the  Dubuque 
Mattress  Company,  and  had  full  authority  to 
sign  notes  and  acceptances  for  said  corpora- 
tion in  its  bushiess;  that  the  ccmdderatlon  for 
the  note  sued  on  was  goods  purchased  from 
the  plaintiff  firm  for  the  mattress  company, 
and  that  tlie  mattress  company  received  the 
whole  of  the  conaideratlou  for  the  note,  which 
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fact  was  kmrnn  to  llie  iklalntiff;  that  the 
plalnttfl  knew  when  taking  the  note  that  It 
was  signed  by  appellant  only  to  evidence  the 
signature  and  btaid  the  oorporation,  and  that 
the  appellant  so  Intended.  A  demnrrer  to  the 
answer  was  sustained,  from  which  rnllng  this 
appeal  Is  taken. 

The  only  qnestion  In  the  case  Is  as  to  Ihe 
admissibility  of  parol  erldrace  to  establldi 
the  facts  set  forth  In  the  answer.  This  court 
has  hdd  In  a  large  number  of  cases  that 
where  the  perstm  slgidng  a  note  adds  thereto 
bis  name  of  office,  ^ttier  In  full  or  by  abbre- 
viation, and  there  Is  nothing  on  the  face  of 
the  Instnunent  showing  that  he  does  not  In- 
tend to  be  bound  thereby,  he  Is  personally  lia- 
ble fbr  the  performance  of  the  contract,  be- 
cause the  name  office  Is  merely  descri];^ 
tiTe  of  the  person.  We  need  not  dte  ihe 
cases.  Th^  will  be  found  In  McClaln's  Di- 
gest (Tolume  1)  nnder  the  title  of  "Agency." 
The  latest  expresalon  of  tbis  court  upon  that 
subject  win  be  f  onnd  In  the  recent  case  of  Lee 

Perdral,  82  N.  W.  Rep.  543.  And  this  rule 
hss  tiie  sanction  of  a  large  preponderance  of 
adjudged  cases.  In  Parsons  on  Gontracts 
(Tolnme  1,  p.  57}  it  Is  said  In  reference  to 
that  question  that  "the  case  sometimes  occurs 
where  a  pecwm  holding  some  office  signs  his 
name,  adding  to  it  the  name  of  his  office,  for 
the  purpose  of  representing  himself  as  an  offi- 
cial agent,  and  preventhig  his  personal  IlabU- 
ity;  but  ^iSn  mere  addition  seldom  has  this 
effect,  being  usually  regarded  only  as  a  word 
of  descr^tlon."  This  rule  is  based  upon  the 
principle  that  the  legal  effect  of  the  language 
used  in  the  note  or  contract  Imports  an  ob- 
hgatlon  personally  binding  upon  the  signer 
of  the  Instrument  And  in  the  cases  of  Heff- 
ner  v.  Brownell,  75  Iowa,  341,  39  N.  W.  Rep. 
640,  and  McCandless  t.  Comilng  Co.,  78  Iowa, 
161.  42  N.  W.  Rep.  635.  we  held  that  parol 
evidence  was  not  admLsatble  to  show  that  a 
party  signing  a  note  In  that  way  did  not  In- 
tend to  be  personally  liable  thereon.  These 
rases  are  decisive  of  the  question  presented 
In  the  case  at  bar,  and  must  load  to  an  affirm- 
ance, unless  we  overrule  decided  cases.  A 
majority  of  the  court  are  not  able  to  discover 
any  good  reason  for  so  dolug.  An  examina- 
tion of  adjudged  cases  will  show,  as  claimed 
by  counsel  for  appellant,  that  there  Is  author- 
ity for  holding  that  extrinsic  evidence  Is  ad- 
missible to  explain  the  writing.  On  the  otlier 
hand,  there  are  many  cases  which  hold  that 
I-arol  evidence  is  not  admissible.  An  able 
text  writer  uses  the  following  language  In 
reference  to  this  question:  "To  extract  gen- 
eral principles  from  these  cases  whose  con- 
flict Is  so  great  as  to  amount,  In  the  language 
of  a  recent  case,  'almost  to  anareby.*  Is  mani- 
festly difficult."  We  do  not  deem  it  neces- 
sary to  dte  the  cases  which  are  In  accord 
with  the  former  rulings  of  tlils  court  When 
tt  is  conceded  that  the  in.s[rument  construed 
alone  Is  binding  on  tlie  :jai'ty.  It  appears  to  us 
that  there  Is  no  law  pertaining  to  ambiguous 
writings  which  will  authorise  a  relaxation  of 


the  rule  that  a  written  contract  cannot  be 
added  to,  altered,  or  changed  by  pand 
dmce;  and  the  rule  as  recently  aunoanced 
this  court  In  Lee  v.  Perdval,  supra,  rendsn 
It  wholly  unnecessary,  to  the  protection  of 
any  rl^t  of  the  signer  of  such  an  instrument, 
to  orerrule  any  case  lieretofore  decided  by 
this  court  The  note  involved  in  Perdral's 
Case  Is  substantially  the  same  as  the  note  in 
the  case  at  bar;  and  it  la  held  that  the  party 
whose  name  was  signed  might  by  an  appro- 
priate pleading  set  up  tluit  the  note  was  so 
signed  by  mutual  mistake  of  the  party,  and 
demand  a  reformatlfm  of  the  Instrtunent,  and 
prove  the  mistato  by  paroL  It  should  be 
the  aim  of  every  court  of  last  resort  to  build 
up  a  harm<nilous  and  consistent  line  of  au- 
thority, and  thus  avoid  eoufudon;  and  cases 
diould  be  overmled  only  when  there  appears 
to  be  a  necessity  therefor,  lu  order  to  protect 
the  ri£^ta  of  the  people,  or  to  promote  the 
proper  administration  at  Justlcew  When  a 
party  to  sudi  an  instrument  is  by  an  author- 
itative dedston  of  this  court  given  the  oppor- 
tunity to  reform  the  Instrument  by  parol  evi- 
dence, he  should  not  be  heard  when  he  as- 
serts the  daim  that  former  dedsitnis  of  the 
court  should  be  overruled,  because  there  are 
cases  in  conffict  with  them,  and  because  he 
cannot  be  allowed  to  introduce  parol  evi- 
dence in  an  action  at  law,  and  under  a  mere- 
ly defendve  answer. 

It  Is  claimed  that  1)ecan8e  this  note  is  made 
payable  at  the  aSRoe  of  the  Dubuque  Mat- 
tress Company,  and  that  the  note  contains 
the  words,  "Accepted,  Maich  21st  1880,"  It 
renders  tha  Instnunent  ambiguous,  so  as  to 
change  the  rale  as  to  extrinsic  evidence.  We 
discover  nothing  In  fixing  the  place  of  pay- 
m^t,  or  tibe  use  of  the  words  of  aooeptance. 
to  create  any  ambiguity  which  would  affect 
the  question  as  to  the  Introduotlon  of  ex- 
trlnslo  evidence  to  contradict  the  legal  ^ect 
of  the  instrument  The  judgmmt  of  the  dis- 
trict court  is  affirmed. 

KINNE,  J.,  (dissenting.)  Under  the  doc- 
trine announced  In  the  majority  opinion  in 
this  case,  and  In  other  cases  on  which  it  Is 
based.  It  is  held  that  parol  evidence  of  inten- 
tion of  the  parties  Is  inadmissible.  I  am  im- 
able  to  concur  In  tliat  conclusion.  It  would 
be  useless  to  attempt  to  consider,  much  less 
reconcile,  all  the  cases  bearing  on  the  ques- 
tion. I  shall  oideavor  to  state  tue  law  which 
I  believe  applicable  In  this  case,  and  make  a 
brief  review  of  a  few  of  the  authorities 
which  support  my  contention. 

If  In  such  a  case  there  la  anything  on  the 
face  of  the  paper,  whetlier  in  the  body  of  the 
note  or  as  a  part  of  the  signature,  which  sug- 
gests a  doubt  as  to  the  party  bound,  or  tli« 
diaracter  in  which  any  of  the  signers  has 
acted  In  nfBying  his  name,  parol  evldenoe  is 
admlBiEible  between  the  original  parties  to 
establish  the  real  Intent;  hence  while,  where 
one  signs  as  agent  of  another,  the  prima  fa- 
de presumption  is  that  the  words  are  merely 
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deecrlptlo  peraonae,  and  therefore  13ie  <Hie  10 
tigning  jb  penom^  bound,  jet  it  may  be 
9jH>wa,  In  an  action  between  tbe  original  pai^ 
ties  to  the  taistnunent,  that  It  was  not  so  in- 
tended, and  that^  in  fact,  the  real  IntaxHon 
waa  to  Und  ^e  principal  whose  name  was 
dlKdooed  In  titiA  sisnictare  of  his  agent,  or 
who  was  well  known  by  the  payee  to  be  the 
real  party  to  be  bound.  Hardy  r.  FUdier, 
67  Miss.  18;  Halle  T.  Peirce,  32  Md.  327; 
McCltilan  t.  Beynold4  49  Mo.  312;  Baldwin 
T.  Bank.  1  WalL  234;  Carpenter  t.  Fams- 
wortb,  106  Mass.  fi61;  Mechanics*  Bank  t. 
Bank  of  Coiombia,  6  Wheat  326;  Means  t. 
Swormatedt,  32  Ind.  87.  Sometimes  the 
doctrine  ts  stated  that,  where  words  which - 
may  be  either  descriptive  of  the  i^erson,  or 
Indicative  of  the  character  in  which  be  con- 
txacts,  ate  affixed  to  the  name  of  the  contraot- 
In^  party,  prima  facie  they  are  descrlptlTe  of 
the  person  only;  but  the  fact  that  they  were 
not  BO  intended  by  the  parties,  but  were  un- 
derstood as  determining  the  character  in 
wblch  the  party  contracted,  may,  as  betwe«i 
the  original  parties,  be  shown  by  eztrlnaic 
evidence.  Pratt  t.  Beaupre,  IS  Minn.  177, 
(OIL  187;)  Bln^iam  T.  Stewart.  14  Minn.  214, 
(GH.  153;)  Deering  t.  Thom,  29  Minn.  120, 
12  N.  W.  Bep.  350;  BoweU  t.  Oleson.  32 
Minn.  288,  20  N.  W.  Rep.  227.  A  learned 
author  thus  states  the  role,  as  being  sup- 
ported by  the  pr^onderance  of  authority: 
"Between  the  Immediate  parties  to  a  bill  or 
note,  parol  erldenoe  Is  admissible  to  show 
tlia^  by  a  course  of  dealing  between  the  par- 
ti ea,  that  form  of  execution  has  become  to 
be  the  recognized  and  adopted  form  by 
which  the  obligation  of  the  principal  is  en- 
t^eA  Into;"  also  that  It  is  admissible  to  show 
"that  the  instrument  was,  to  the  knowledge 
of  the  parties,  Intended  to  be  the  obligation 
of  the  principal,  and  not  of  the  agent,  and 
thai  it  was  given  and  accepted  as  such." 
Mechem,  Ag.  f  443;  Metcalf  v.  Williams. 
104  U.  S.  88;  Hovey  v.  MagUl,  2  Conn.  680; 
La  Salle  Nat  Bank  t.  Tolu  Rock  &  Bye  Co.. 
14  BL  App.  141;  Gerber  v.  Stuart,  1  Mont 
172;  Bank  of  Genesee  v.  Patchln  Bank, 
19  N.  T.  312;  Brockway  v.  Allen,  17 
Wend.  40;  Owlugs  v.  Grubbs.  6  J.  J. 
Manh.  31;  McClcllan  v.  Reynolds,  49  Mo. 
312.  Pancms.  in  speaking  of  the  manner  in 
which  an  agent  should  sign  a  contract  says: 
"But  the  recent  cases  and  the  beat  reasons 
are  for  determining  In  each  Instance,  and 
with  whatever  teebnlcal  Inaccuracy  the  sig- 
nature Ifl  made,  from  the  facts  and  the  evl- 
ileiM)e^  that  a  party  is  an  agent  or  a  prin- 
dpal.  in  acoordanoe  with  the  Intention  of  the 
partlea  to  the  contract  if  the  words  are  suf- 
flctent  to  bear  the  construction."  1  Pars. 
Oont  p.  M,  and  notes.  Again,  it  has  been 
well  Mid:  "If,  J^^on  the  face  of  the  Instru- 
nMat.  there  are  indications  suggestive  of 
atcmejr  sooh  as  the  addition  of  words  of 
otBcB  or  agency  to  the  signature,  or  the  Im- 
print ot  ^ta  ooiporate  title  on  the  paper,  pa- 
lol  OTldaon  1m  onupotoit  to  itaow  wlu)  tba 


parties  Intended  should  be  bound  or  ben^ 
flted."  Abb.  Tr.  Ev.  37.  Agabi,  adding  the 
title  "Agent"  or  the  like  to  a  signature  is  no- 
tloe  to  the  payee  that  the  signer  does  not  in- 
tend to  be  personally  liable,  and,  where  the 
principal  is  known,  he  alone  is  liable.  1 
Amer  ft  Eng.  Enc  Law.  p.  890,  and  citations. 

A  reference  may  profitably  be  made  to 
some  of  the  cases  wherein  the  prlndplea 
above  announced  have  been  approved.  When 
a  bill  of  exchange  was  drawn  in  the  ordinary 
form,  but  Edgned  by  one  with  the  word 
"Treasurer"  following  his  name,  it  was  held 
parol  evidence  was  admissible  to  show  that 
it  was  Intended  to  bind  the  principal,  and 
that  the  facts  pleaded,  (substantlaUy  the 
same  as  in  this  case,)  If  true,  were  sufficient 
to  relieve  the  party  from  personal  liability, 
Martin  v.  Smith.  (Miss.)  3  South.  Rep.  88; 
Rowell  V.  Oleson,  82  Minn,  288, 20  N.  W.  Rep. 
227.  In  case  of  a  note  In  the  ordinary  form, 
and  signed,  "Pioneer  Mining  Company.  John 
B.  Mason,  Supt,"  Oia  note  reading,  "We 
promise  to  pay.'*  etc.,  parol  evidence  was  ad- 
mitted to  show  that  the  intention  was  to  bind 
the  company  <nily.  The  co&rt  said  Mason's 
liability  waa  not  to  be  determined  merely 
by  reference  to  the  rules  of  grammar.  "Shall 
we  say  that  the  omission  of  the  word  'by'  or 
'per*  renders  the  instrument  unmistakably 
the  note  of  Mason?"  Bean  v.  Mining  Co., 
(Oal.)  6  Pac  Rep.  86.  An  instrument  read- 
ing: "If  the  Marsh  Harvester  don't  work 
to  bis  satisfaction,  he  (W.  Thom)  can  return, 
the  machine  to  me,  and  I  will  return  his 
notes  to  him.  A  M.  ScheU,  Ag^t"— was 
held  open  to  prove  by  parol  that  It  was  in- 
tended to  bind  his  principal,  not  himself. 
Deering  v.  Thom,  29  Minn.  120.  12  N.  W. 
Rep.  800.  See,  also,  Btaie^iam  v.  Stewart,  IS 
Minn.  106,  (GiL  86.)  In  a  case  where  a  note  In 
the  usual  form  was  signed,  "W.  T.  Bontell. 
Pres.,"  It  was  held  that  the  prima  fade  char- 
acter of  the  liabili^  might  be  overcome  by 
parol  evidence,  and  the  obligatlfm  shown  to 
be  that  of  the  corporation.  CoUender  Co.  v. 
BouteU,  45  Minn.  21,  47  N.  W.  Rep.  261; 
Peterson  v.  Roman,  (Minn.)  48  N.  W.  R^. 
303.  A  note  In  the  usual  form  was  payable 
to  A  J.  Boardman,  treasurer,  and  signed. 
"Minneapolis  Bug.  and  Machine  Works,  By 
A  II  Crocker,  Se<7.,"  and  was  Indorsed, 
"A.  J.  Boardman,  Treastuer."  It  was  held 
parol  evidence  was  admlnlble  to  show  that 
Boardman  indorsed  It  in  bis  official  capacity, 
as  treasurer  of  a  corporation.  Bank  v. 
Boardman,  (Minn.)  48  N.  W.  Bep.  1116.  In 
case  of  a  note  signed.  "John  Eean,  President 
Ellzabethtown  and  Jonevrille  R.  B.  Co.," 
the  court  says:  "It  Is  not  clear  who  was  the 
contracting  party,  whether  the  obligation  was 
assumed  by  the  agent  -or  whether  he  ooo- 
tracted  on  behalf  of  his  prindpaL  *  *  * 
The  question  Is,  who  is  the  contracting  party, 
—whose  language  Is  itr'— and  It  waa  held 
parol  evidence  was  admissible.  The  court 
Quotsd  the  following  language  from  Laaams 
T.  Sheonr,  2  Ala.  718:   "WImb.  however. 
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tt  iB  dmbtfiil  ftom  tiie  face  ot  iba  contiact 
whetlier  It  wu  Intoided  to  operate  as  ttw 
personal  engagement  of  the  party  trtgning  it, 
or  to  Impose  an  obligation  upon  some  third 
perooa  aa  hli  principal,  pand  erUeoce  la  ad- 
mUdUe  to  show  the  true  character  of  the 
tnuuactlinL"  Kean  Da^  21  N.  J.  Law, 
ttS8;  Bailroad  Oo.  t.  Snead,  19  Ont  8M; 
Bendell  t.  Haniman.  76  Me.  497. 

Cases  may  be  found  which  go  so  lar  aa  to 
hold  that  a  note  in  form  like  that  at  bar  Is 
on  Its  face  unambtgnoua,  and  the  obUgntlon  of 
Ihe  corporation  alone.  Bank  y.  Oolby,  84 
GaL  3S2,  2B  Fac  Rep.  118;  LMbscher  t. 
Krana,  74  W1&  S87,  48  N.  W.  Rep.  IBS; 
Draper  t.  Heatbig  Oo^,  5  Allen,  338;  OaaOe 
T.  Fomidry  Co.,  72  Me.  167;  Houston  t. 
Bank.  28  Wla.  663;  Ballston  Spa  Bank  t. 
Madne  Bank,  16  WIl  120;  Rodiwell  t. 
Bank.  13  Vfia.  6B3;  Lattuun  v.  Flour  Milla. 
(Tex.  Bop.)  8  a  ,W.  Bep.  462.  But  we 
are  not  called  upon  to  go  to  the  extent 
of  file  anthoritlea  laat  cited,  but  may  rest 
on  the  rule  that,  as  between  the  original 
parties,  parol  evidence  ta  admissible  to  show 
the  Intoitlan  (tf  Uis  partlea  whaieTer  lliere  la 
anything  appearing  In  the  tautrament  which 
aoggesta  that  it  piay  hare  bi<en  signed  by  one 
In  an  official  or  repreaenfeatf re  capacity.  The 
admission  of  parol  erUlence  in  such  cases 
does  not  Tiolata  the  general  rale  prohibiting 
Ita  admtedon  to  alter  or  diange  a  written 
contract  Ihe  question  tai  such  cases  Is  not 
what  the  contract  la,  but  whose  contract 
la  tt?  On.  whose  bebaU  was  it  executed? 
Who  la  the  real  parly  bound  thereby?  Such 
eridene^  in  that  respect,  renders  that  certain 
which  without  It  la  nnoertain,  and  thus  en- 
ablea  the  court  to  chaise  as  obUgor  or  payor 
the  petwm  or  corporation  which  it  was  In- 
tended should  be  bound  when  the  contract 
was  entered  into.  This  rale  is  not  only 
based  upon  sound  legal  ptindples,  but  has 
the  merit  of  bdng  equltaUe  and  just  In  its 
operation,  and  is  befitting  the  enlightened 
Jurisprudence  of  the  age.  I  do  not  under- 
Talue  precedents,  but,  when  precedents  may 
be  found  to  support  two  or  more  rules,  those 
should  be  followed  which  recognize  the 
force  and  elfect  of  usage  and  custom  in  the 
oommerdal  and  business  world,  when  best 
calculated  to  effectuate  Justice. 

If  John  Kapp  had  added  the  word  "by"  or 
"per"  to  the  signature  of  the  "Dubuque  Mat- 
tress CJompany,"  and  foUowed  It  with  his 
own  name,  he  would  have  unquestionably 
bound  the  company  only.  By  signing,  as  he 
did,  with  "Pt."  after  his  name,  the  question 
Is  at  once  suggested,  did  he  or  did  he  not  tAga 
this  note  In  an  official  capacity.  To  deter^ 
mine  this  fact,  extrinsic  evidence  may  be  re- 
sorted to.  The  doctrine  annotmced  In  the 
majority  opinion  seems  to  be  based  on  the 
prior  holdings  of  this  court,  and  spedal 
stress  Is  given  to  tho  fiict  that  In  I^ee  r.  Perd- 
val,  (Iowa,)  52  N.  W.  Rep.  MS,  the  court  has 
furnished  a  means  of  escape  from  the  effect 
«e  the  rule,  which  la  purely  tetdmlcal,  by 


means  of  reformation  of  the  taMtnunent  in 
equity.  No  reason  la  suggested  why  a  party 
should  be  drlren  to  a  court  of  equity  except 
to  avoid  the  neeesrily  ctf  oTermUng  bad  proo- 
edotta.  Tba  rule  mmui^ft^  in  the  caasa 
dted  in  the  majwity  tqAdim.  is,  as  I  bellere, 
contiaxy  to  the  treod  ot  modem  dedslona.  Is 
well  calculated  to  effectuate  injustice,  and 
Is  indefensible  from  any  point  of  view.  The 
action  of  the  court  bdow  In  overnillng  the 
demurrer  was  erroneous,  and  should  be  re- 
rersed. 

QBANOEB.  J.,  concurs  In  this  dlasait 


TAYLOR  T.  McAHTHTTR  et  aL 
(Snpreme  Court  of  Iowa.  Jan.  23,  1893.) 

LlABILITT  ON  ADMIXISTBATOB'S  BOND. 

Where  all  the  property  that  came  into 
the  hands  of  J.  aa  speci&l  administrator  of  as 
estate  was  in  his  pones^n  at  his  appolntmoit 
as  «xecDtor,  the  sureties  on  J.'a  bond  as  toch 
q)ecial  administrator  -will  oot  be  liable  for  his 
snbseqnent  misappropriation  of  the  funds  o€ 
the  estate,  even  thons:h  J.  has  not  xeadeied  to 
the  probate  court  an  account  of  his  prooeedings 
ss  special  administrator. 

Appeal  from  district  oourt,  Des  Moines 
county;  James  D.  Smytti,  Judge. 

Action  on  the  <rfBclal  braid  of  a  q^edal  ad- 
ministrator. Then  was  a  trial  1^  the  court 
and  a  Judgmqit  in  faTW  of  defwWIsnts.  ^Rie 
plaintiff  appeals. 

A.  H.  Stutsman,  for  appelant.  A.  M.  An- 
trobua  and  O.  L.  Poor,  tor  app^eea 

ROBINSON,  O.  J.  On  the  18th  day  of  An- 
gust,  1887,  R.  A.  Taylor  died  tMtate.  His 
will  made  his  widow,  the  plaintiff,  sole  bene- 
ficiary of  his  estate,  which  oonsteted  of  a 
drug  store,  and  life  Insurance  policies  to  the 
amount  of  ?4,200.  The  will  provided  for  the 
appointment  of  the  plaintiff  as  executrix,  and 
J.  W.  Jenkins  as  executor,  of  the  estate.  On 
the  3d  day  of  September,  1887,  Jenkliu  was 
appointed  special  administrator,  and  gave 
the  bond  In  suit  to  secure  the  faithful  dis- 
charge of  the  duties  of  the  office.  It  was  ex- 
ecuted by  himself  and  defendants,  M.  G.  Mo- 
Arthur  and  J.  W.  Price.  Jenkins,  as  Bpe<dal 
administrator,  sold  the  drug  store  on  the  6th 
day  of  September,  1887,  for  the  sum  of 
$2,646.&4,  receiving  in  payment  fl.000  In 
money,  and  promissory  notes  for  the  remain- 
der. The  will  was  admitted  to  probate  on 
the  27th  day  of  September,  1887,  and  on 
that  day  plaintiff  was  appointed  execntrix, 
and  Jenkins  executor,  of  the  estate;  but  it  is 
claimed  by  plaintiff  that  no  proper^  ever 
came  into  her  hands  as  executrix,  and  that 
Jenkins  continued  to  bold  and  manage  the 
property  of  the  estate;  that  proceeds  of 
the  drug  store  and  life  Inauranoe  to  the 
amount  of  f6.8l7.16  were  received  by  him 
as  special  administrator,  of  which  $1,500 
have  never  been  accounted  for  as  provided 
by  law.  Judgment  for  the  amonnt  not  a»- 
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oounted  for  is  demtnded.  Defenaanta  deny 
ttat  JmUm  failed  to  aoooimt  for  any  of  tbe 
mougr  or  other  proper^  he  received,  and 
dalm  fbaX,  If  be  did  fidl  to  make  a  proper 
aoBonntlufe  It  was  for  propert7  leo^Ted  by 
1dm  as  ccceentor,  for  which  toey  are  In  no 
nanner  reqwoudble,  and  not  for  property  re- 
MlTed      special  admhristrator. 

Ibe  material  facta  which  tbe  district  court 
ma  avliioxlced  to  find  establtebed  on  the 
trial  are  u  foDowa:  Jenkins,  aa  special  ad- 
ndnbrtrator,  reodved  the  proceeds  of  the  sale 
of  the  drag  store,  as  stated,  but  the  money 
paid  on  account  of  the  life  Insurance  was  re* 
oelTed  by  him,  aa  execator,  in  October  and 
Norember,  1887.  He  made  no  separate  report 
eC  his  iffooeedlnga  aa  spedal  adminlatrator; 
but  on  the  15th  day  of  October,  1889,  he  filed 
a  report  which  purported  to  contain  a  fall  ao- 
connt  of  hla  official  transactions  In  conneo 
tkm  wtUi  the  estate  from  September  3,  1887, 
and  to  be  final  In  It  he  was  named  as  ad- 
ministrator. The  plalntlH  filed  (ribjeetkma  to 
the  report,  which  were  heard  by  the  dlstrlot 
coort.  ITie  hearing  resolted  In  an  order  ren- 
dered  on  the  IBIh  day  ApiSl  1800.  hi 
which  Jenktau  waa  named  as  spedal  admin- 
istrator, and  which  fonnd  that  there  was 
due  from  htm,  aa  aoch  administrator,  tbe 
com  of  $1,071.48.  Hie  order  required  him 
to  pay  that  anm  to  plaintlft,  and  provided 
wlien  each  payment  was  made  he  ahoold  be 
dlschazsed  aa  special  administrator.  In  Jan- 
aaxy,  1801,  tbe  defendants  applied  to  the 
court  for  an  order  amending  the  report  of 
Jenkins,  and  the  order  of  April  16,  1800, 
striking  therefrom  the  words  "administra- 
tor" uid  "q»edal  administrator,"  where  they 
occur,  and  inserting  In  Ilea  thereof  the  word 
"executor."  Objectkms  to  aat  application, 
made  plaintiff,  were  OTerruled;  and  the 
order  last  moitlfmed,  so  far  as  It  found  that 
Jenkins  had  acooopted  as  special  administra- 
tor, and  so  far  as  It  directed  him  In  that  ea- 
padtr  to  pay  to  jdaintifl  the  sum  thereto 
named,  was  set  aside,  with  leave  to  plaintiff 
to  show  the  amount,  If  any,  due  from  Jeur 
kinfl  as  special  administrator.  l!he  testimony 
m  the  part  of  the  plaintiff  In  regard  to  the 
property  she  had  received  from  Jenkins,  and 
the  claims  against  the  estate  which  he  had 
paid,  not  dear  ot  satlafaotory.  She  admits 
baring  reo^ved  a  oertiflcate  of  deposit  for 
12,000,  and  various  sums,  to  the  amount  of 
11,200,  which  She  at  first  dabned  was  on  ao- 
eomit  of  the  lasuranoe;  9500,  the  source  <a 
wbieii  she  does  not  know;  and  a  note  for 
9648.40.  Bat  oa  oroso  rrrftmlnailon  she  ad- 
mits she  does  not  know  tiie  source  from 
wtUch  J«ddn8  obtained  any  of  the  money 
die  received.  The  only  definite  ahowing  as 
to  receipts  and  payments  on  account  of  the 
estate  la  contained  in  the  report  of  Jenkins. 
That  shows  payments  to  the  amount  of  less 
than  $100  made  by  him  prior  to  September 
28,  1887.  Tbe  objections  made  by  plaintiff 
were  directed  to  paymenta  wbiich.  the  r^^rt 
elalmsd  had  baea  made  to  her,  amonnting  to 


$1,110,  and  which  she  denied  having  reoelred. 
But  the  first  of  those  payments  was  dated 
December  12, 1887,  when  Jenkins  was  acting 
as  executor.  Therefore  the  kuretlea  on  his 
bond  would  not  be  reqtonslble  for  any  of 
them. 

It  Is  Insisted  by  appellant,  with  mnoh  ear- 
nestoeas,  that,  although  Joiklns'  anttiority  as 
special  adminlatrator  ceased  when  he  waa 
appointed  executor,  yet  his  Uabllity  aa  q>e> 
dal  administrator  remains,  and  will  remain 
until  he  has  made  a  prop«*  acooantinf.  It  la 
undoubtedly  true  that  he  ahotild  have  made 
a  report  of  hla  proceedings  as  special  admin- 
istrator, accounting  folly  for  the  property 
which  had  come  Into  hla  bands  as  admfnls- 
tnitor;  but.  If  he  did  in  fact  make  a  proper 
disposition  of  such  property,  he  and  the  sore- 
tles  on  his  bond  are  not  liable  for  his  failure 
to  make  a  formal  report  showing  such  dis- 
position. It  having  been  shown  that  be  ro- 
oelred  certato  property  as  special  administra- 
tor, the  burden  is  on  Mm  to  account  for  It 
The  proper  method  of  doing  that  was  by  an 
official  report,  duly  approved  by  the  ^onrt, 
but  lu  the  absence  of  that  the  fact  may  be 
shown  by  any  competent  evidence;  the  bur^ 
den  of  proof  aa  to  that  issue  being  up<m  de- 
fendants. The  report  of  October  16,  1889, 
and  certain  vouchers  which  accompanied  It, 
tacludlng  bank  checks,  tended  to  show  that 
the  pTcpertj  In  question  was  tn  the  posses- 
sion of  Jenklna  when  he  was  appointed  ex- 
ecutor, and  that  the  d^dt  in  bis  accounts,  if 
one  exists,  oocmred  though  mlsappropnatlon 
of  funds  made  after  that  time.  If  that  was 
tbe  case,  the  suretlee  on  hla  bond  as  spedal 
administrator  wotdd  not  be  UaUe  for  toe- 
deficit 

Some  objection  Is  made  to  the  report  and 
vouchers  as  evidence,  but  we  are  of  the  opin- 
ion that  under  the  facts  of  this  case,  they 
were  property  reoeived.  Plaintiff  bad  made 
formal  objection  to  certain  Items  of  the  re- 
port thereby  admitting,  by  Implication,  that 
in  other  respectB  It  was  correct;  and  the 
Items  objected  to  were  dated  Btter  the  spe- 
dal administration  had  ceased.  Some  of  the 
voudiers  t^ded  to  show  payments  to  plalnr 
tiff,  and  others  tended  to  show  the  dates  of 
the  misappropriation  of  the  funds. 

It  is  apparent  that  there  was  oensnrable 
want  of  formality  in  the  manner  to  which 
the  affairs  of  tbe  estete  were  settled,  but  we 
are  of  the  opinion  that  the  evidence  Justified 
tbe  district  oourt  In  finding  that  the  property 
to  question  passed  Into  the  possession  of 
Jenkins  as  executor,  and  that  there  is  noth- 
ing for  which  his  sureties  as  special  admin- 
istrator are  liable.  Affirmed. 


PAINTBR  et  si.  t.  STEIT'EN  at  sL 
(Supreme  Coort  of  Iowa.  Tan.  2S,  ISOflL) 
HOIISSTBAD— Abamdoshbkt  — B  viubmcs— Intbsv, 
1.  FlalntUt  husband  left  his  homestead  si 
and  went  to  O.  for  Mnployment  the  wlfb 
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livlne  a  part  ot  the  time  at  B.  and  a  part  of 
the  dme  at  C-  After  four  yeara  they  returned 
to  B.,  and  remained  there  nearly  one  year, 
when  they  went  to  O.,  where  they  cond  noted  a 
nstanrant  for  4  year  aa  owners,  and  aftei^ 
warda  aa  maiiac««  for  another,  llieir  hooM* 
hold  goods  weare  not  removed  from  the  home- 
Rtead;  neither  waa  it  leased,  bat  was  left  in 
the  care  of  relatiTes;  and  there  was  no  Inten- 
tion OD  th»  part  of  ^aintitEs  to  abandon  it. 
Edd,  that  there  was  no  abandonmeoL 

2.  On  the  qnestlon  of  whether  plaintifiFs 
hare  atuindoned  their  homestead,  evidence  that 
before  going  away  plaintiffs  took  legal  advice 
that  such  absence  woold  not  coniUtate  an 
abandonment  if  there  was  a  bona  fide  IntentloD 
to  retnm,  la  adndadble  aa  tea  gestae. 

Appeal  from  dlstriot  oonr^  Davis  oonnt^; 
B.  It.  Bartcm,  Judge. 

The  plaintiffs  ore  hoBbaud  and  wife  and 
judgmoit  debton  to  defendant  M.  A.  Stef- 
an. B.  B.  •Ktamiok  Is  a  oodefendant,  and  la 
tfierUt  of  DaTis  oonnty.  The  jodgmait 
Bsalnst  the  riainMmt  was  enta«d  In  8^ 
tember,  ISH.  At  that  time  tbe  plainUffB 
were  oocnpylng  certain  premises  In  Bloom- 
field,  Davis  ocmnt7,  as  their  hcuuestead,  and 
BO  oontlnned  without  dispute  till  the  fall  of 
U82,  at  whkb  time  the  plaiuUfl  J.  B.  Faint, 
er  moved  Ids  bnalneai  to  CSarlnda,  In  Face 
oomitr,  Iowa,  Ida  wife  being  wlOi  blm  ttiere 
a  part  of  flie  ttmfc  In  April.  1887,  flie 
pTatottfffa  returned  from  CBarinda  to  Bloom- 
field,  and  ooctqded  the  homestead  premises 
again  until  February,  1888,  when  they  went 
to  Ottumwa,  Iowa,  wfawe  tttey  have  since 
redded.  The  defendant  Klnnlck,  as  sheriff; 
by  virtue  of  an  execution  Issued  <m  tiie 
Judgment,  levied  upon  Ibe  homestead  prem- 
ises as  abandoned,  and  this  action  Is  to  en- 
join tlie  BSle.  Hie  Issue  In  the  case  Is  aa  to 
Oie  abaadmnunt  Hie  dlstriot  court  found 
In  fiiVOT  of  the  plaintiffs,  and  from  its  Judg- 
ment the  defendants  appealed. 

Amos  Steokel  and  UcElroy  &  Roberts,  for 
appeDants.  Fi^ne  A  Blchelberger,  for  ap- 
pellees. 

GRANGER,  J.  Some  undisputed  facts 
may  well  be  stated  at  the  outset,  and  we 
may  tiim  Inquire  how  other  facts,  conceded 
or  determined  from  the  evidence,  should 
affect  tiie  result  Tbe  plaintiff  Z.  Bl.  Painter 
was  a  shoemaker,  residing  with  his  wife  on 
the  homestead  in  dispute  in  Bloomfleld  prior 
to  October,  1882,  when  he  moved  his  shoe 
j&op  to  Olarlnda,  and  commenced  work 
there,  employing  one  H.  H.  Huntegr,  who 
went  Trlth  b<m  from  Bloomfleld.  He  rwnained 
tax  Clarlnda  till  April,  1887,  when  he  moved 
his  shop  back  to  Blo<»nfleld.  During  part 
of  the  stay  In  Clarinda,  Pointer  and  Hunter 
"batched  It"  in  a  room  back  of  the  shop. 
Afterwards  Mrs.  Painter  was  there  part  of 
the  lime;  and  after  she  first  came,  In  Jan- 
uary, 1^5,  two  rooms  "across  from"  the 
shop  w«re  occupied  for  living  purxwses. 
These  rooms  also  were  very  meagerly  fur- 
nished. Mrs.  Painter  was  there  part  of  the 
time  and  part  of  the  time  at  BkxHnfleld. 
When  there  she  cooked  for  them,  and  wlm 


absent  Painter  and  Hunter  oo<Aed.  The 
furniture  In  tbe  homestead  was  not  re- 
moved, Mrs.  Painter  taking  only  her  trunk 
to  Clarinda.  During  the  absence  at  Clarinda 
the  house  at  Bloomfi^d  was  not  rented, 
but  occupied  by  a  dau^ter  of  tbe  plaintiffs 
and  her  husband,  they  usLng  tbe  furniture 
left  there  by  the  plaintlfb;  and  Mrs.  Faint- 
er, when  not  at  Clarinda,  occupied  tbe 
house  with  them.  After  tbe  return  from 
Olaxlnda  In  April,  1887,  the  plaintiffs  occu- 
pied the  homestead,  and  J.  B.  Painter  pur- 
sued his  trade  as  a  shoemaker  tlli  March, 
1888,  when  they  both  w^t  to  Ottumwa,  and 
engaged  there  in  keeping  a  restaurant  Aft- 
er one  year  they  sold  tbe  restaurant  to  tbelr 
son-in-law,  George  Bryce,  since  whlc^  time 
Mr.  and  Mrs.  Painter  have  "run  It"  few 
Bryce,  receiving  therefor  part  of  the  profits, 
'nie  hous^old  goods  have  never  been  re- 
moved from  tiie  house  in  Bloomfleld,  tbe 
plalnttfb  living  In  Itte  resteurant  which  they 
first  bought  and  tbeu  sold  to  Bryce.  This 
suit  was  commenced  cm  the  25th  day  of  Au- 
gust 1880,  at  whldi  time  the  plaintUb  con- 
tinued to  reilde  in  Ottumwa. 

Appellants,  in  argum^t  as  Indicative  at 
an  intuition  to  abandon  the  homestead,  unite 
the  time  of  abeeuoe  In  tbe  two  removals, 
and  urge  an  absenoe  of  neariy  el^t  yean. 
Such,  to  our  minds.  Is  neltiier  tbe  logical  nor 
tbe  equitable  method  at  oonsldering  tbe 
question.  Tbe  times  of  absence  by  the  two 
removals  are  without  rdatiou  to  each  otbw 
as  bearing  upon  the  question  of  abaudcm- 
ment  It  Is  not  as  If  the  first  absenoe  had 
bera  OMitinued  a  removal  from.  Clarinda 
to  Ottumwa,  without  a  return  to  and  occu- 
pancy  of  tiie  b<Hneeteed.  Of  course,  tiie 
two  acts,  and  ttie  particulan  tiiereof,  may 
hare  a  bearing  on  tbe  question  of  a  purpose 
to  change  their  place  of  reeldenoe,  and  sur- 
rendOT  the  homestead  obaracter  of  th^ 
place  at  Blowufleld.  After  tbe  return  from 
Glailnda,  what  was  the  tAtnaticm  during  the 
11  months  tbey  occupied  tiie  home?  If  tbe 
absence  at  Olarlnda  was  not  an  abandon- 
ment then  the  homestead  was  Intact  after 
tbe  return  and  during  the  occupancy,  and 
that  absence  would  in  no  way  show  an  intent 
of  abandomnent'  In  going  to  Ottumwa.  To 
our  minds,  the  removal  to  Clarinda  was  a 
mere  expnlment,  to  see  If  it  was  a  place 
where  tbey  could  work  up  a  business  to  sup- 
port tbe  femlly.  Tbe  evidence  shows  quite 
conclusively  that  bis  business  was  dull  at 
BlotHufleld,  and  he  was  attempting  to  find 
a  better  place;  and  it  may  be  conceded  that 
it  was  bis  intention  to  r«nove  to  Clarinda 
If  the  buMneea  enterprise  there  proved  a  suc- 
cess. It  was  not,  and  It  Is  very  manifest  that 
there  never  was  a  time  when  tiiere  was  a 
purpose  to  establish  a  home  at  Olarlnda,  or 
abandon  that  at  Bloomfleld.  All  tbe  time  dur- 
ing the  four  years  the  Bloomfleld  home  was 
kept  with  tbe  household  goods  In  i1^  and  the 
living  at  Clarinda  was,  in  ite  every  aspect, 
a  mere  temporary  expedient  Added  to  this 
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la  the  tact  fhtt  before  going  to  QlwIiWIft  the 
parties  took  legal  advice  to  know  If  such  an 
absence  would  be  an  abandonment,  and  were 
advised  tbat  It  would  not.  If  there  was  a 
good-faith  Intention  to  return.  This  advioe, 
takok  at  Uis  time  of  the  aot,  la  proper  to  be 
AoTm  as  a  part  ot  Uie  ze»  geatae,  and  la 
quite  significant  Aa  to  the  abandonment  by 
removing  to  Ottumwa,  we  may  especially 
notice  soma  of  the  proportttona  aaaertad  by 
appellants  In  support  of  It  It  Is  Tery  mani- 
fest tliat  ibe  bntfneaa  ot  ttaA  plalntUta  st 
Bloomfleld  was  such  that  they  were  deslroaa 
of  flndlof  srane  better  locality  for  Its  prose- 
cutUm,  and  we  Incline  to  the  view  that.  If 
SQOh  a  place  were  found  to  their  aatlsCactlon, 
It  wmld  be  made  th^  borne.  There  Is  Uttle 
room  to  doubt  that  they  went  to  Ottumwa  as 
SA  expolment  In  tliat  dlrectt<m.  Atthsona- 
menoeiAent  ot  tills  salt  tb^  hod  becai  In 
Ottumwa  a  little  more  than  two  years  and  a 
half.  On  going  to  Ottumwa,  they  engaged  In 
business  by  ttie  pnnfliase  o<  a  restaurant  as  a 
result  at  a  prerlons  anangmnieat  After  one 
year  tts  restaurant  was  soldt  and  ilnoe  tbat 
they  have  been  running  it  for  one  half 
the  profits.  Their  present  oitployment  seems 
to  be  temporary.  The  house  at  Bloomfleld 
is  vaoccttpled  exo^  tiiat  Oie  motiier  oi  Mis. 
Patnt»  has  been  in  it  for  a  short  time,  bat 
only  to  care  for  it  The  fnmlturs  of  the 
plaintiffs  is  still  In  the  house,  and  there  used. 
The  stnmgest  point  urged  In  support  of  the 
shandoninent  la  <me  that  Ur.  Painter,  since 
being  at  Ottumwa,  has  registered  under  the 
law  for  Toting,  and  has  voted  there  one  or 
Dsors  times.  Were  he  the  only  party  in  inter- 
est, we  might  regard  such  acts  as  conclusive 
sgalnst  him,  for  they  are  qnlte^  If  not  abso- 
lutely, Inconaiatent  with  a  purpose  to  retain 
bis  resldenoe  at  Bloomfldd.  It  appeon^  bow- 
erer,  that  the  wife  had  no  knowledge  of 
these  acts,  and  the  title  to  the  house  and  lot 
in  Bloomfl^  Is  In  hw.  This  latter  &ot  iM, 
pertiSM  ot  no  ipeolsl  nMHoent,  aa  the  hns- 
bsad  cannot,  hi*  sds,  divest  the  wife  of 
h«T  bomestesd  rl^ta.  Lunt  Neeley.  67 
Iowa,  97,  21 K.  W.  Bep.  73a  See.  also,  Brad- 
diaw  T.  Hurst,  S7  Iowa.  745,  U  N.  W.  Bep. 
672. 

Importanoe  Is  attached  to  the  facts  that 
Fainter  and  wife  -were  enumerated  by  the 
**fSderal  oeaisas  taker"  In  1890  as  residents  of 
Ottumwa,  and  that  Mrs.  Painter.  In  1889,  Ui 
a  bill  of  aale^  gave  her  resldenoe  aa  Wapello 
ooonty.  Just  how  these  instances  occurred 
does  not  appear.  UnleoB  the  parties  directed 
the  entries  under  a  b^ef  that  it  was  impor- 
tant, in  tiiat  connection,  that  a  distinction  be- 
tween a  permanoit  and  temporary  residence 
riiould  be  obsorred,  the  facts  are  of  very  lit- 
tie  nuxn^t  In  determining  a  question  of 
homestead  abandonment  To  notice  all  the 
facts  urged  by  appellants  showing  an  aban- 
dooment  would  extend  an  opinion  to  an  un- 
warrantable l«igth.  Our  coacl union  Is,  in 
Ttew  of  the  unmistakable  facts  that  the 
homostwsd  was  especially  preserved  for  oo> 


oupsney,  and  quite  (rften  letDmsd  to  dnrlnr 
the  absence  at  Ottumm,  by  the  wife,  and 
Qothbig  In  the  nature  of  a  permanwt  home 
established  elsewhere,  together  with  the  tem- 
porary character  of  the  empk^ment  at  Ot- 
tumwa, that  the  himeatead  was  not  aban- 
doned. TbB  case  Is  not  as  strong  In  Its  facta 
In  faror  of  appellants  ss  Is  Bepenn  t.  Davis, 
72  Iowa,  IMS;  34  N.  W.  Bep.  820,  or  Brad- 
shaw  T.  Hurst,  supra.  The  condudon  In  B^ 
penn  t.  Davis,  la  quite  tfgnlflcant  In  this  oSse. 
It  win  be  seen  that  in  that  case  also  there 
was  a  necessity  to  seek  another  place  to  en- 
gage In  buslneaaL  13iwis  was  an  absence 
from  the  house  aa  to  occupancy,  except  a 
room  for  sbnlng  goods,  for  about  seVen 
years,  and  the  significant  feature  Is  that  the 
presumptlim  ot  abandonment  that  would  oth- 
erwise arise  fmn  the  long  period  of  absenoe 
vraa  "ovwcnne  by  tiie  fact  that  fbey  retained 
posaeasian  of  a  part  of  the  house  snd  k>t, 
snd  kept  there  a  part  of  their  houaebold 
gooda"  It  la  then  aald:  "They  had  not 
wholly  abandoned  the  property,  and  their 
oooapaooy  of  a  part  <tf  It  Imparted  notice  to 
the  world  of  theh-  ri^t  thereto."  Espedal 
Importance  seems  to  be  attached  to  this  par- 
ticular fact  ot  a  partial  poseooslon.  How 
much  atronger  Is  the  ease  at  bar  in  this  re- 
spect? In  this  case  the  entire  poasesBion 
of  the  premises  was  retained,  and  the  house- 
hold goods  1^  there  as  they  were  at  the 
time  of  the  ocaa^aniisf.  In  tbi»  attaatibn  the 
wlfB^  during  the  two  years  and  a  half  of  ab- 
senoe,  returned  to  the  hcanestead  oooasUn- 
slly.  To  our  minds,  there  has  been,  on  the 
part  of  the  irUa,  a  manifest  Intenttw 
thron^ont  not  to  abandon  her  hranestead. 
That  tbey  may  have  Intended,  Should  a  suit- 
able altualltm  be  found,  to  tben  abandon  It, 
would  not  be  safficlait.  The  law  and  the 
courts,  In  a  Judicious  osre  of  homestead 
rights,  will  not  decree  a  forteiture  thereof 
merdly  because  of  a  contingent  purpose  to 
change  In  the  future^  The  case  of  Peny  v. 
DiUranoe,  63  N.  W.  Bep.  280;  (decided  at  the 
last  term  of  this  court,)  differs  from  tills  as 
to  Its  facts.  The  facta  undlspotsd  In  that 
oase  were  such  as  to  Justify  a  serious  doubt 
if  not  absolute  disbellet.  ot  the  statements 
of  the  wife  as  to  her  Intentiim  to  return  to 
the  homestead.  Opposite  conclusions  sre 
often  reached  upon  somewhat  all^tly  differ- 
ent facts.  The  cases  turn  vpoa  a  ctmvictlon, 
under  the  evld^ce,  of  'Jie  intention  to  aban- 
don, and,  of  necessity,  each  case  must  depend 
upon  its  particular  facts.  The  Judgm^t  of 
the  district  court  is  In  accord  with  our  con- 
clusion, and  It  Is  affirmed. 


MAT  V.  JONBS  et  at 
(Supreme  Ooort  of  Iowa.  Jan.  28, 1808.) 

W1U.S  or  IfABBISD  WOHBS— BlOBTB  OV  HCBBAHD 

—  Estoppel  to  Claih  Distbibdtive  Bbarb  — 
Check  Paid  aptbr  Dbatr  of  Maker. 

1.  Code,  I  24{^  proTldes  that  the  widow's 
share  cannot  be  affected  by  any  will  ot  lut* 
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hralMlid  tmlsM  the  consents  thereto  wltUn  six 
months  aftw  notice  to  her  of  the  prorUons  ot 
the  will,  the  word  "share"  including  both  per- 
sonal and  real  propertr.  This  section  is  a  part 
of  Code,  tit.  16,  c.  4,  ail  the  proTi^ons  of  which 
In  regard  to  the  widow  of  a  deceased  husband 
are  made  aroUcabl*  br  eectioa  2440  to  the  »rxt^ 
viving  husband  <A  a  deceased  wife.  Bdi,  that 
the  wife  cannot  by  will  derive  her  lurriTing 
huibond  of  bl*  diatributlTe  ahan  in  her  pe^ 
sonal  estate. 

2.  Four  daja  b^ore  testatrix  made  her 
will  ihe  an  her  husband  a  check  fbr  $1,000  oa 
the  bank  tax  H^di  faer  moner  was  deporited, 
which  was  not  cashed  unbl  aft«  her  death. 
In  the  will  she  gave  her  husband  and  her 
youngest  daughter  S1,000.  So  far  as  was 
shown,  at  the  time  me  check  was  drawn  the 
maUng  ni  the  vtU  was  not  oiHiteaiplated,  the 
cheek  was  not  referred  to  in  the  will,  and  was 
not  for  the  amount  bequeathed  to  the  husband, 
and  no  agreement  that  it  should  be  stirrendered 
or  treated  as  money  bequeathed  by  the  will  was 
shown.  HHd,  that  bj  accepting  the  amount  of 
thla  check  the  hosband  was  not  estopped  from 
d^mlttghls  dlstrlbntlTe  share. 

8.  When  the  delirery  of  a  check  Is  coupled 
Wttii  an  intrait  to  transfer  a  present  interest 
In  the  money  represented  thereby,  and  no  rero- 
cation  la  attempted,  the  intention  of  the  donor 
will  be  ^Ten  effect,  and  the  transaction  be  held 
to  transfer  a  present  Interest  and  a  right  to 
the  payment  of  the  check  after  death,  as  well 
OS  before,  and  that,  too,  whethw  It  is  a  mere 
gift  or  given  for  a  coulderation. 

Appeal  from  district  oonrt.  Ufmvoe  eoan^; 
E.  li.  Burton,  Judge. 

This  la  a  proceeding  In  probate  to  ascertain 
and  settle  the  distributive  share  of  claimants 
of  tb»  estate  of  a  person  deceased.  From  a 
judgment  In  favor  of  defendants,  the  pialntUC 
appeals. 

Hairy  lu  DartiMl,  for  oppdlattL  T.  B. 
Perry,  for  appellee  Levi  31.  Jonea. 

ROBINSON,  a  J.  On  the  34th  day  of  Oc- 
tober, 18D0,  Maty  G.  Jones  executed  i  wUl, 
wtdch  contained  prorlalraui  as  follows: 
"Flnt  I  ^ve  to  my  brother  Oarson  Jones 
Agan  one  thousand  doUars  in  numey.  Second. 
I  gtTe  to  my  husband,  Ii.  M.  Jonee,  and  O.  M. 
Jones,  my  youngest  daughter,  one  thousand 
dollars  In  mon^;  and,  with  thirty  dollars 
that  Is  due  me  as  rent  on  my  place  for  the 
year  Just  past,  he,  my  husband,  sball  pay  an 
my  sickness  and  burial  expenses;  and  the 
balance  of  my  money,  whldi  is  six  thousand 
nine  hundred  and  seventy-seven  dollars,  to  be 
divided  equally  with  my  three  children, 
namely,  Miss  J.  J.  Moon,  3.  J.  Moon,  B.  A. 
Moon,  as  they  become  of  age.  •  *  •  " 
The  only  other  property  included  In  the  will 
was  a  tract  of  land  of  small  value,  not  In* 
volved  In  this  appeaL  O.  M.  Jonee  was  the 
child  of  the  decedent  and  her  husband,  I^evi 
M.  Jones,  a  defendant  tn  this  action.  The 
three  children  last  nsjned  were  her  children 
by  a  former  husband.  The  date  of  her  death 
is  not  shown,  but  the  will  was  filed  for  pro- 
bate on  the  20th  day  of  Xovember,  1800.  On 
the  Ism  day  of  Febniary,  1891.  the  husband, 
Jones,  filed  in  the  ofllce  of  the  clerk,  and 
caused  to  be  made  of  record,  a  refusal  to  take 
under  the  will,  and  an  ilection  to  take  the 
share  to  which  he  would  have  been  entitled 


had  no  win  been  mad?.  Three  days  later 

the  wfll  was  admitted  to  probate.  It  ai^ 
pears  from  Uie  record  and  admlsadons  of  eoun^ 
set  tbat,  tliree  or  four  days  before  tke  wm 
was  made,  Mn.  Jones  had  glren  to  her  hus- 
band a  «he<k  for  $1,000  on  the  bonk  In 
her  funds  were  depoaltad,  -WbSxai  vss 
until  after  her  deaCb,  and  then  presented  and 
paid.  In  April,  1801»  James  M.  May,  as 
guardian  of  the  minor  ehUdren  designated  in 
the  wUl  as  Min  J.  J.  Moon,  J.  J.  Moon,  and 
B.  A.  Moon,  filed  with  the  records  of  the  es- 
tate in  the  district  court  a  paper  contesting 
the  right  of  Joies  to  elect  to  take  a  share  In 
the  estate  hi  violation  of  the  tnms  of  the 
will,  on  grounds  stated  as  follows:  *Vtnt. 
The  property  disposed  of  by  Ihe  win  Is  per- 
sonal propwtr.  aiid  as  to  such  prc^er^  the 
husbsnd  has  no  right  of  decttont  but  to  bound 
by  the  will  of  the  wife.  Second.  That  ssid 
Levi  M.  Jones  Is  barred  and  estopped  bom 
objecting  to  ssld  WlU  for  the  reason  Oiat  dnr^ 
Ing  tb»  llfOllme  of  said  Maij  0.  Jones  the 
said  Levi  Jones,  her  bnSband,  had  fuU  knowl- 
edge of  the  proTtrions  of  said  wUl,  and  made 
no  objection  ftureto,  but  at  aU  times  ex- 
pressed his  consent  to  and  his  acqnleseence 
In  the  same,  whet«by  the  said  testator  was  fn- 
dooed  to  and  did  rc^  upon  said  coosait  aad 
acquiescence,  and  made  no  other  disposition 
of  her  estate.  The  said  Len  M.  J<mes  has 
availed  hlmsdf  of  the  benefits  conferred  on 
blm  by  said  wlU,  and  received  and  aco^ted 
from  (he  testator  dtuhig  lifetime  a  dieck 
tW-the  $1,000  bequea-Qied  to  him.  and,  after 
the  death  of  said  testator,  cashed  said  chedc. 
and  obt^ed  the  proceeils  of  the  same."  Pro- 
ceedings were  subsequently  had  which  re- 
sulted tn  findings  by  the  court  and  Judgment 
to  the  fonowlng  efifect:  Tbat  Jonee  was  not 
bound  by  the  terms  of  the  wOI,  but  had  a 
ri^t  to  take  his  aistrtbutlre  share  mnAee  the 
law,  and  that  he  had  <dected  so  to  do;  that 
his  right  to  take  such  •llsttlbutlve  ^re  was  In 
no  manner  affected  by  the  chedc  given  to  him 
by  his  wife  before,  and  paid  after,  her  death. 

1.  The  first  question  discussed  by  counsel 
Is  stated  as  foUows:  **Is  a  disposition  of  per- 
Bonftl  property  by  the  will  of  the  wife  binding 
on  the  husband?"  Section  2436  of  the  Code 
provides  that  "the  personal  property  of  the 
deceased,  not  necessary  tor  the  payment  of 
debts,  nor  otherwise  disposed  of,  as  her^- 
before  provided,  shall  be  distributed  to  the 
same  persons  and  In  the  same  proportions  aa 
though  it  were  real  estate."  Section  2440 
provides  that  "one  tidrd  In  value  of  all  the 
legal  or  eqtdtable  estates  In  real  property 
possessed  by  the  husband  at  any  time  during 
marriage  which  have  not  been  sold  on  execu- 
tion or  any  other  Judicial  sale,  and  to  which 
the  wife  has  made  no  relinquishment  of  her 
right,  shall  be  set  apart  as  her  property  la 
fee  simple,  If  she  survire  blm.  The  same 
share  of  the  real  estate  of  a  deceased  wife 
shall  be  set  apart  to  tiie  surviving  husband. 
All  providons  made  In  this  chapter  In  regard 
to  the  widow  of  a  deceased  husband  diall  be 
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•.ppllcaUe  to  Uie  BUtrlTlng  bttsband  of  a  de- 
reaaed  wtfte.  Hie  estates  of  dower  and  cor- 
temy  are  berefer  abollsbed."  BecUon  24t^ 
pTOTides  '*tlie  widow's  share  cannot  be 
affected  by  any  will  of  ber  huaband  onleaa 
•be  omaeBts  thereto  wftbln  stz  months  after 
notioe  to  her  of  Uie  prorlsloiiB  of  the  will 
by  ilie  ottter  partlea  Interested  In  the  estate, 
which  consul  shall  be  entered  on  the  propjer 
records  of  the  circuit  [now  district]  conrt" 
That  section  was  construed  In  Ward  t.  Wolf, 
56  Iowa,  406.  9  N.  W.  Rep.  348.  and  Linton  t. 
Crosby.  61  Iowa.  404.  16  N.  W.  Rep.  342. 
where  it  was  held  tliat  ttie  word  "riiare"  In- 
dnded  both  personal  and  real  property,  and 
that  the  hnsband  cannot  so  dispose  of  his 
personal  property  as  to  deprive  the  wife  of 
her  dlstributlTe  share.  The  three  sections 
apedfled  are  parts  of  chapto-  4  of  title  16  of 
Qie  Oode;  and,  as  by  section  2440  all  the  pro- 
visions of  that  ch^ter  In  regard  to  the  wid- 
ow of  a  deceased  hnsband  are  applicable  to 
the  surrivlnjr  hnsband  of  a  deceased  wife,  it 
foIlowB  that  the  wife  cannot  by  will  deprive 
ber  surviving  hnsband  ^f  hla  distributive 
fthare  In  her  personal  estate.  It  Is  said  that 
in  Wilson  v.  Breeding.  SO  Iowa,  632,  tills 
court  held  that  section  2440  is  applicable  to 
real  estate  <nily.  It  is  true  tbat  In  that  case 
It  was  said  of  section  2440  that  the  provisions 
of  the  chapter  In  which  It  occurs  relate  ex- 
dlnrively  to  real  estate,  but  that  la  a  manifest 
error.  The  question  which  the  conrt  was 
really  called  upon  to  determine  was  whether 
section  2440  applies  to  section  2371,  which 
relates  to  personal  property  of  a  deceased 
hnstwncl  which  was  exempt  from  execution  in 
hia  handa  The  court  rightly  said  that  sec- 
tion 2440  did  not  BO  apply,  for  the  reason 
that,  by  Ita  express  words,  it  is  Umlted  to  the 
provisions  of  the  chapter  In  which  It  occurs, 
while  section  2371,  although  under  the  same 
title.  Is  fbund  in  another  chapter.  What  was 
said  in  regard  to  real  estate  was  not  neces- 
eaiy  to  a  determination  of  the  case.  We 
coiudnde  that  the  question  under  constdera- 
tioa  must  be  answered  In  the  negattve.  See 
Honatim  r.  Lane,  82  Ibva,  294, 17  N.  W.  Rep. 
514. 

2.  It  is  contended  that  Jones  is  estopped 
to  take  any  of  the  personal  property  of  his 
late  wife's  estate  excepting  under  the  pro- 
vidona  of  her  wllL  The  facts  constituting 
the  aQeged  estoppel  are  substantially  as  fol- 
lows: On  the  20th  day  of  October,  1B90,  she 
had  on  d^^t  In  the  SiMUCvflle  National 
Bank  99,027.20l  On  ttiat  day  lOie  gave  to  her 
btotber  li.  C  Agan  a  check  for  (l.OOO,  and 
on  the  next  day  gave  to  him  a  second  check, 
for  yiOO,  and  gave  to  ber  husband  the  check 
tor  $1,000,  to  which  reference  has  been  made. 
It  doea  not  appear  that  when  the  will  was 
made,  <m  the  24th  day  of  the  month,  any  of 
die  checks  so  drawn  liad  been  pidd.  It  wQl 
be  noticed  that  the  bequests  of  money  made 
by  the  wHl,  exclusive  of  the  $30  due  for  rent, 
junoant  to  9W7,  or  to  960.20  less  than  the 
bank  depodt  Tb»  hniband  Imew  the  provl- 


Bions  of  the  wm,  and  assented  to  them  before 
he  received  payment  of  the  check.  It  Is  said 
that,  as  the  Check  had  not  been  paid  when 
the  will  was  made,  the  money  agtdnst  which 
it  was  drawn  bdcmged  to  the  testatrix,  and 
was  so  treated  by  ber  In  the  will;  tbat  the 
check  was  only  die  means  of  carrying  into 
effect  one  of  the  provisions  of  the  will;  and 
that,  when  the  husband  received  payment  of 
It,  he.  in  effect,  consented  to  accept  under 
the  wUL  The  case  of  !ffidner  v.  Legion  of 
Honor,  78  Iowa.  246,  43  N.  W.  Rep.  185,  to 
relied  upon  by  appellant  as  sustaining  his 
claim.  In  tbat  case  a  cerdflcate  of  life  In- 
surance had  been  Issued  to  one  Gabel,  before 
he  was  married,  for  the  benefit  of  his  mother, 
in  case  of  his  death.  After  the  certificate 
was  issued,  Oab^  married,  and  had  one  child, 
but  permitted  the  certificate  to  stand  with- 
out making  any  new  direcdon  as  to  the  pay- 
ment of  the  amount  thereof  in  case  of  his 
death.  He  made  a  will,  however,  by  which 
he  bequeathed  to  his  dau^ter  one  half  of 
the  amount  of  the  cerdflcate.  and  to  hSs 
modier  the  other  half,  to  be  tnveated  for  her 
for  a  yeariy  income,  and  at  her  death  to  re- 
vert to  the  daughter.  An  Interest  in  real  es- 
tate was  also  devised  to  the  mother.  She 
knew  of  die  will,  and  acquiesced  in  its  pro- 
vititms.  Her  son  was  induced  to  rely  on  tbat 
acquiescence,  and  to  b^eve  diat  the  provi- 
tions  of  the  will  would  be  carried 'out,  and  did 
not  make  a  change  in  the  beneficiary  of  di« 
certificate  in  the  manner  required  by  hla  con- 
tract of  insurance  After  his  death  the  moth- 
er accepted  the  provisions  of  the  will  which 
were  favorable  to  hee,  and  It  was  held  tbat 
she  was  estopped  by  diat  fhct  and  the  other 
fhcts  stated  to  claim  mwe  of  the  benefits  of 
the  certificate  than  those  specified  tai  tlie  wQl. 
In  this  case  the  husband  has  taken  nothing 
under  the  wffl.  It  la  not  shown  diat  the  tes- 
tatrix Intended  that  the  check  should  be 
treated  as  of  no  effect,  excepting  as  it  should 
serve  to  give  ^ect  to  the  will.  It  vres  dravm 
and  delivered  several  days  before  the  will 
was  made.  and.  so  far  as  is  shown,  before 
the  making  of  the  will  was  contemplated.  It 
fa  not  referred  to  in  the  will,  and  was  not 
given  for  the  amotmt  bequeathed  to  the  hus- 
band. No  agreem^t  that  it  sboifld  be  snrreo- 
dered  or  treated  as  money  bequeathed  by  the 
will  is  shown,  and  the  only  circumstance 
whldi  may  be  said  to  Indicate  a  purpose  on 
the  part  of  the  testatrix  to  have  the  money 
which  should  be  paid  on  the  check  treated  as 
money  paid  according  to  the  terms  ot  the 
vrlll  Is  the  fAct  that  the  money  she  had  at  the 
dme  die  will  was  made  was  not  snffldent  to 
pay  the  checks  given  to  ber  brother  and  hus- 
band. In  addidon  to  bequests  made  by  the 
will;  but  that  fkct  does  not  overcome  the 
presnmpdon  diat  the  giving  of  the  check 
was  an  Independent  and  completed  transac- 
don,  which  arises  from  all  the  facts  disclosed 
by  the  record.  We  conclude  that  the  hus- 
band to  not  estopped  to  dalm  hto  dlstilbnttTe 
share  ot  the  estate  ot  decedent 
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3.  It  li  aald  tliftt  as  One  check  was  designed 
to  be  a  mere  gift,  payment  was  required  to 
^re  It  effect,  and  that  the  death  of  the  do- 
nor before  It  was  paid  operated  to  revoke 
the  authority  of  the  bank  to  pay  It,  and, 
therefore,  the  gift  was  nerer  perfected,  and 
the  check.  If  not  a  means  of  carrying  out  the 
provisions  of  the  will*  should  be  treated  as  a 
anlUty.  Some  anthorltlee  hold  that  a  gift 
bj  chedc  la  not  complete  until  the  check  Is 
paiii,  on  the  ground  that  it  Is  not  an  appro- 
priation of  money  of  tlia  drawer  In  bank,  bat 
a  mere  request  or  order  on  the  bank  to  pay 
the  amount  specified  when  the  check  is  pre- 
sented, which  may  be  revoked  before  accept- 
ance. 8  Amer.  &  Eng.  Enc.  Law,  1321,  and 
authorities  (dted.  See,  also,  note  to  Hemp- 
hlU  T.  Terkes,  [19  AU.  Rep.  342,1  19  Amer. 
St  Rep.  609.  Whether  the  drawer  of  sudi 
a  check  may  withdraw  the  authority  to  pay 
It  after  delivery  and  before  acceptance  Is  a 
question  not  Involved  In  this  case.  Mrs. 
Jones  made  no  effort  to  prev^t  Its  payment, 
manifested  no  desire  that  It  should  not  be 
paid,  and,  so  far  as  It  is  shown,  gave  It  with- 
out condition  as  a  gift  Inter  vivos.  In  Rob- 
erts V.  Gorbln,  26  Iowa.  816,  It  was  held  that 
the  delivery  of  a  bank  check  carries  with  it 
a  rls^t  of  action  against  the  bank  on  which 
It  Is  drawn,  tC  it  have  sufiident  funds  of  the 
drawer  on  deposit  to  use  for  that  purpose, 
and  that  such  right  was  not  defeated  by  a 
general  assignment  for  the  benefit  of  teedlt- 
ors  made  after  the  check  was  drawn,  but  be- 
fore it  was  presented  for  payment  That 
holding  was  based  upon  the  Implied  promise 
of  the  bank  to  pay  out  on  the  checks  of  the 
depositor  the  funds  deported.  It  was  said 
that  when  the  depositor  has  Indicated  by 
ills  check  the  person  to  whom  the  money 
shall  be  paid,  the  promise  inures  to  his  bene- 
fit The  recent  case  of  Foimer  v.  Smith, 
<Neb.)  47  N.  W.  Rep.  032,  Is  to  the  same  edT- 
fect  In  Focde  v.  Carhart  71  Iowa,  37,  82 
N.  W.  Rep.  16,  bank  checks  were  distin- 
guished from  otlier  orders  for  the-  payment  of 
money.  It  may  be  true  that  a  check  cannot 
be  regarded  as  an  assignment  of  "funds," 
within  the  ordinary  meaning  of  that  term, 
bat  it  transfers  to  the  payee  a  right  to  recov- 
er its  amount  of  the  bank  on  which  it  Is 
drawn,  if  the  drawer  have  a  safflcient  de- 
posit when  it  is  presented,  and  that  right 
rests  when  the  check  is  delivered.  Some  au- 
thorities distinguish  between  cases  where  the 
checks  are  drawn  for  a  valuable  considera- 
tion and  where  they  are  mere  gifts,  the  hold- 
ing of  such  authorities  being  tliat  In  the  foi^ 
mer  class  of  cases  death  does  not  revoke  the 
checks,  and  that  in  the  latter  It  doea  Tied. 
Com.  Paper,  §  448.  But  when  the  delivery 
Is  coupled  with  an  Intent  to  transfer  a  pres- 
ent Interest  in  the  money  represented  by  the 
check,  and  no  revocation  la  attempted,  It 
seems  to  us  the  Intent  of  the  donor  should 
be  given  effect,  and  the  transaction  be  held 
to  transfer  a  preset  Interest,  and  a  right  to 
the  payment  of  the  check  aftw  tlie  deatti 


of  the  drawer,  as  well  as  before.  See  t 
Morse,  Banks,  SS  54S-551.  Whether  the 
check  In  controversy  should  have  been  paid 
by  the  bank,  or  by  the  legal  representative 
of  decedent,  we  need  not  determine,  as  that 
question  is  not  discussed,  and,  in  view  of  the 
fact  tliat  the  che<^  has  been  paid.  It  Is  not 
material  In  this  case.  The  Jndgmmt  cf  the 
district  court  Is  affirmed. 


TAYLOR  V.  LOVETT  et  aL 
(Supreme  Court  of  Iowa.  Jan.  28,  1883.) 

BpsOUL  fAHTNBBSBlP  —  KlQHTI  or  MEHBKBS 
IXTBE  SS. 

Where  tlm  pumose  of  a  special  partnn- 
ahlp  Is  to  ccmduct  a  banking  basinesa  and  loan 
money,  in  the  absence  of  an  agreement  to  tlw 
contrary,  a  mwnber  <rf  the  partnership  may  bor- 
row money  d  the  firm  for  a  private  ent»priae. 
and  the  firm  will  not  be  entided  to  the  profits 
of  such  entoinisek 

Appeal  from  district  oonrt.  Davis  oounty; 
O.  D.  Ijeggett,  Judge. 

nils  ccmtrorecBy  Involves  the  ownership  of 
265  shares  of  the  capital  stock  of  the  Davis 
County  Bonk.  The  plaintiff  Is  a  wtoMxMee 
in  the  bank,  and  dUdms  to  be  Ae  owner 
purchase  from  one  J<^  BmalL  The  defmd- 
ant  Lovett  Is  cashier  of  tbe  bank,  and  he 
claims  that  12ie  shares  of  Bto<!k  were  pur- 
chased of  Small  by  tba  mOA  bonk.  After  ttw 
action  was  commenced,  E  O.  Stede  and  An- 
drew J.  Qolle  andX  J.  Walkap,  holders  of 
stof^  In  the  bank,  tnterreoied  In  tbe  action, 
claiming  tiiat  tbey,  as  stockholdera,  were  In- 
terested in  tlie  purchase  of  saM  8to<!k.  Lovett, 
as  cashier,  filed  a  paper  triaimiTig  the  same  to 
be  an  intervention  by  the  bank,  and  aU^lng 
that  It  was  the  owner  of  tiie  stock  In  oontro- 
versy;  and  X  H.  Taylor,  a  seoCiUuilder  and 
president  of  the  bank,  filed  a  pleading  In  be- 
half of  the  bank,  fl<Bftin<tning  any  Interest  In 
the  stock;  and  said  Taylor  and  M.  H.  Tones, 
another  stockholder,  filed  pleadings  for  ttiem- 
selves,  alleging  that  th^  had  no  Interest  in 
said  stock.  The  action  was  originally  com- 
menced at  law.  After  all  tiie  pleadings  were 
filed,  It  was  transferred  to  tho  equity  side  of 
the  oonrt  on  the  motion  ot  Lorett  and  tiioae 
of  tbB  stOGkholdeni  who  claimed  that  the 
bank  was  the  own»  of  the  stook.  The  other 
side  to  the  controreny  resisted  tills  motl<ni. 
and  excepted  to  tiie  ruling  of  the  court  there- 
on, but  at  about  the  time  of  tbe  submission 
of  I3ie  cause  in  this  oonrt  the  objection  was 
withdrawn.  There  was  a  full  hearing  on  the 
merits,  and  a  decree  was  entered  awarding 
two  thirds  of  tlie  stock  to  tlie  ptelntur  and 
(me  third  to  the  bank.  The  defendant  Lovett 
and  Uiose  parHes  ftiwimii^  that  the  bank 
owned  all  the  stock  appealed,  and  the  plain- 
tiff appealed  because  he  was  not  awarded  all 
of  the  stock.  The  defrakdants  wiU  be  ietSg 
nated  in  the  opinion  as  appellants. 

William  McNett  and  Pi^e  &  Eaohd- 
berger,  for  api>eUant8.  BL  Xj.  Burton  and  IC 
H.  Jones,  Cor  iqtpelleeak 
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ROTHBOCIC,  X  1.  Tbe  cause  la  hers  tor 
trial  anew.  The  facts  neoeesary  to  an  under- 
BfTHltng  of  Ibe  oontroTer87  are  as  follows: 
The  Davis  Oounty  Bank  was  organized  and 
oommenoed  boslness  as  a  banking  Institution 
on  the  1st  day  of  January,  1875,  and  It  -was 
to  cxintlnoe  for  the  period  of  IS  years.  It 
was  not  an  Inoorp^frated  (wmpany,  but  was 
orsaxdzed  Tinder  an  agreement  In  writing  en- 
tered Into  by  the  stookholders,  which  in 
nisaiy  respects  was  similar  to  artloles  of  in- 
corporation. It  bad  a  presld^t.  rice  presi- 
dent, cashier,  and  directors.  It  had  a  bank- 
Idc  honse,  reoeired  deposits,  loaned  money, 
■old  esdiange,  and  did  general  banking  busl- 
Jkom,  tbe  some  as  It  would  hare  done  If  It 
bad  beoi  Incorporated.  The  bu^ess  of  the 
bank  was  managed  by  its  officers,  and  large- 
ly by  Its  cadiler.  It  was  a  Joint-stock  com- 
pany, having  some  of  the  elements  of  a  part- 
nenshlp,  and  indeed  It  ml|^t  properly  be 
called  a  spedal  partnerdilp.  Tt}»  bank  had 
a  very  saooeflsful  career.  Hie  capital  stock 
at  the  time  of  the  organization  actually  paid 
In  was  about  $32,000.  Bach  subscriber  to 
tbe  capital  stock  paid  one  half  of  his  sub- 
Bcrlptiom,  and  received  a  oerUflcate  for  Ibe 
wbole  amount  snbsralbed.  Olbe  form  of  one 
of  the  certificates  Issued  to  John  Small  was 
aa  ftdlows:  "No.  15.  260  shares.  Certlfloate 
of  stock  of  tbe  Davis  County  Bank.  Bloom- 
Oeld,  Iowa,  January  1st,  1875.  This  Is  to  oer^ 
Utj  that  John  SmaU  Is  entitled  to  200  shares, 
of  one  hundred  dollars  each,  of  the  capital 
■tock  of  the  Davis  County  Bank,  one  half  of 
wbich  has  been  paid  In,  and  the  other  one 
half  to  be  paid  from  the  net  earnings  of  the 
bank.  Transferable  only  by  written  assign- 
ment on  the  books  of  the  bank.  J.  H.  Tay- 
lor, President  O.  B.  Lovett,  Cashier."  The 
other  half  of  the  stock  was  paid  from  the 
net  i^wmiTupi  of  the  bank  In  six  years  after 
Its  organisation;  and  from  that  time  to  the 
oommenoement  of  this  suit  the  stockholders 
were  paid  dividends  of  10  per  cent  per  an- 
num upon  the  whole  of  the  stock,  and  It  Is 
conceded  that  the  stock  was  at  par  at  the 
time  this  controversy  arose.  J.  H.  Taylor, 
the  president  Lovett,  the  cashier,  and  John 
Small  were  at  all  times  the  prindpal  stock- 
holders.  Before  Small  sold  his  stock  he  was 
the  ovrner  of  265  shares,  J.  H.  Taylor  owned 
lOO  shares,  and  C.  B.  Lovett  had  241  shares. 
The  plaiptig  owned  6  shares,  and  the  other 
•tockholders,  all  of  whom  are  parties  to  this 
aetlon,  owned  39  shares  In  the  a^r^rate,  so 
that  the  whole  capital  stock  was  650  shareK. 
John  Smsn  sold  his  stock  on  the  10th  day  of 
April,  1889.  The  ultimate  question,  and  the 
only  question,  for  determination  In  this  case 
Is.  did  he  sell  the  stock  to  the  plaintiff  as 
the  plaintiff,  the  presld^t  of  the  bank,  and 
Small  and  Jones  claim  he  did,  or  did  he  sell 
tt  to  the  bank,  as  claimed  by  Lovett  the 
casdiler,  and  by  the  other  stockholders  who 
are  on  his  side  of  the  controversy? 

Betoie  proceeding  to  state  our  findings  up- 
on this  QQssUon  of  fact  we  will  advert  again 


to  the  articles  of  association.  This  written 
instrument  was  deposited  with  the  cashier, 
but  It  has  been  lost  No  one  has  seen  it 
sinoe  It  was  signed  and  depicted  in  the  bank. 
As  the  bank  was  organized  without  Incor- 
poration, and  all  the  stockholders  were  lia- 
ble, not  only  Jointly,  but  severally,  for  Its 
debts,  tt  was  Important  tliat  the  stot^olders 
shou —  be  mtai  who  were  able  to  pay  debts; 
and  there  was  a  provision  In  the  articles 
which  was  Intended  as  a  limitation  of  the 
tight  of  a  stockholder  to  sell  or  assign  his 
stock.  A  number  of  witnesses  were  examin- 
ed as  to  what  this  provlsloh  was.  They  all 
agreed  that  the  bank  was  to  have  an  option 
to  purchase  any  stock  otTered  for  sala  After 
examining  all  the  evidence  upon  this  ques- 
tion we  think  that  the  provision  was  about 
as  stated  by  one  witness,  as  follows:  '"Qiat  It 
was  the  duty  of  any  stockholder  desiring  to 
s^  his  stock  to  offer  it  first  to  the  bank,  and. 
If  the  bank  did  not  wish  to  purchase  it  th^ 
the  stockhtdder  was  at  Ubwty  to  sell  It  to 
any  one  with  whom  he  could  make  a  bar- 
gain." This  provision,  however,  was  not 
literally  followed.  Sales  of  stock  were  made 
irtthont  first  consulting  the  bank  officers, 
and  the  transfers  were  made  by  Lovett 
without  objection.  There  can.  be  no  question 
that  the  matter  of  purchasing  the  stock  for 
the  bank  was  Intrusted  to  Lovett  and  that 
he  had  the  power  to  waive  the  right  to  take 
In  the  stock  for  the  bank.  John  Small  was 
about  76  years  old  when  he  sold  his  stock. 
He  did  not  know  ttiat  the  bank  had  the  right 
to  pnrohase  stock,  and,  if  he  ever  was  In- 
formed of  that  fact  it  had  passed  out  of  lils 
mind.  He  was  worth  some  $60,000  in  bank 
stock  and  other  proper^.  He  resided  about 
10  miles  from  Bloomfield.  He  had  domestio 
troublou  His  wife  was  about  to  commenoe 
action  against  him,  and  on  the  10th  day  of 
April,  1880,  he  took  his  certificates  of  bark 
stock  and  went  to  Bloomfield,  and  otFered 
to  sell  them  to  the  plaintiff  for  $14,000,  or 
about  one  half  of  their  value.  He  did  not 
first  go  to  the  bank.  The  plaintiff  went  to  J. 
H.  Taylor,  who  Is  president  of  the  bank,  and 
who  Is  his  father,  to  see  if  he  could  raise  the 
money  to  buy  the  stock.  His  father  did  not 
have  the  ready  money  to  make  tbe  purchase. 
They  went  to  the  bank,  and  had  a  conference 
with  Lovett  At  the  close  of  this  Interview 
the  plaintiff  returned  to  his  office,  where  he 
had  l^  Small,  and  went  with  him  to  the 
bank,  and  the  plalntlfF  wrote  ttie  asstgnmeut 
and  transfer  of  the  certificates.  Tbe  name 
of  the  assignee  was  left  blank,  and  the  cer- 
tificates were  not  taken  away  by  the  plain- 
tiff. They  were  left  in  the  bank.  There  was 
a  balance  due  the  bank  from  Small,  and  this 
amount  was  adjusted,  and  the  remainder  of 
the  $14,000  was  paid  to  him  In  drafts  drawn 
by  the  bank  on  a  New  York  bank.  The 
drafts  were  delivered  to  him  on  the  next 
day. 

The  rights  of  the  parties  dep^  upon  what 
transpired  between  J.  H.  Taylor,  Hairy  Tay- 
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lor,  and  Lorett  at  the  baiik  wbm  appUcatloB 
was  made  for  money  frith  wblch  to  make  tbe 
purchase,  and  what  occurred  at  the  time  that 
the  oertiflcates  were  assigned  by  Small  and 
left  with  Lovett  One  thing  la  certain  be- 
yond all  questloB,  and  that  is  that  Small  snp- 
posed  he  had  sold  Us  stodc  to  Henry  Taylor, 
the  plaintiff.  He  had  no  thought  that  it  was 
sold  to  the  bonk.  He  so  teitlfled  as  a  wit- 
nesSi  In  ttie  most  poeltire  terms.  Another 
fact  practically  undisputed  is  that  In  tbe 
whole  transaction  there  was  no  mention 
made  that  the  bank  was  &  part^  to  the  trans- 
action. We  haTO  stated  these  facts  as  e»- 
tabUalted,  and  the  evidence  in  their  support 
Is  (dear  and  sattsfactory,  and  tiie  question 
should  not  be  the  subject  of  debate. 

We  will  now  state  other  facta  which,  al- 
though disputed,  are  established  by  a  clear 
preponderance  of  erldmce.  When  the  plain- 
tiff and  J.  H.  Taylor  mode  application  for  the 
money,  Lovett  at  once  demanded  as  a  condi- 
tion to  the  loan  of  Hxe  money  of  the  bank  that 
he  should  have  one  half  of  the  profits  of  the 
venture  He  did  not  claim  Uiat  he  must  hare 
one  half  for  the  bank.  The  plaintiff  offered  to 
allow  him  one  third,  but  he  still  insisted  on 
one  half,  and,  ss  it  was  necessary  t3iat  the 
matter  diould  be  dosed  up  at  once,  it  was 
agreed  that  the  plainUfl  should  bring  Small 
to  the  bank,  and  that  the  shares  of  tbe  profit 
should  be  adjusted  afterwards;  and  it  is  man- 
ifest from  all  the  testimony  that  this  was  the 
reason  that  Uie  name  of  the  plaintiff  was  not 
filled  In  as  assignee.  On  the  next  day, 
Lovett  refused  to  make  any  adjustment  of 
the  matter,  and  In  eight  days  after  that  he 
first  made  the  claim  that  the  purchase  was 
made  for  the  bank;  and  there  is  much  force 
in  the  claim  that  this  was  an  afterllionght, 
based  on  the  idea  that,  if  the  Small  stock 
was  extinguished  at  60  cents  on  the  dollar, 
Lovett  woold  own  about  one  half  of  the 
bank,  and  would  make  as  much  by  the  trans- 
^  acUon  as  if  plaintiff  had  consented  to  divid- 
ing the  profits  of  the  purchase  with  hlra.  And 
then,  again,  there  is  plausibility  in  the  claim 
that  the  bank  had  the  option  to  make  the 
purchase^  But  Lovett  waived  any  right  to 
make  the  purchase  for  tbe  bank,  and  there 
can  be  no  doubt  that  he  had  the  anthority  to 
use  his  Judgmeut  in  that  matter.  If  he  want- 
ed to  make  the  pordiase  for  the  bank  it  was 
Ms  duty  to  assert  that  right  when  John  Small 
appeared  to  make  the  assignment  and  sell  his 
stoc^  to  the  plaintiff.  It  is  true  that  the  plain- 
tiff dalms  that  the  payment  by  the  bank  to 
Small  was  a  }oan  from  the  bank  to  the  plain- 
tiff; and  it  is  argued  with  much  force,  in 
behalf  of  Lovett,  that  the  transaction  was  not 
a  loan,  but  that  it  was  a  payment  tor  the 
stock  by  the  bank,  and  that  because  of  such 
payment  the  bank  became  the  owner  of  such 
stock.  But  the  evidence  shows  to  our  satis- 
faction that  altliouph  no  note  was  given  for 
the  money,  nor  rate  of  Interest  or  time  of 
paymott  fixed,  yet  the  transaction  was  in- 
tanded  by  Lovett  as  a  loan  to  the  plaintiff. 


The  tbne  had  not  come  to  gfve  a  note  for  the 
money.  Tbe  share  which  Lovett  was  to 
liBve  was  not  yet  adjusted;  and  this  is  tbe 
fair  explanation  of  the  oml^on  to  Insert  any 
one^  name  as  the  itaslgnee  of  the  stock. 
There  was  no  question  that  If  the  loan  had 
been  consommated  the  security  thCTefor  waa 
ample.  J.  H.  T^lor  went  to  the  bank  for 
tlie  very  purpose  of  indordng  for  tlie  i^ain- 
tiff  In  securing  the  money,  and  the  evidence 
shows  ttiat  his  name  was  ample  secority  for 
that  amount 

There  is  but  one  question  of  law  In  the 
case  which  demands  consideration.  It  may 
be  stated  as  follows:  Undw  the  facts  as 
found  atwve,  should  the  profits  arisli^  from 
the  purchase  of  John  Small's  stock  be  shared 
by  all  the  stockholders  of  the  bank  In  propor- 
tion to  the  shares  of  stock  held  by  them?  If 
the  bank  should  in  law  be  regarded  as  the 
purchaser  of  the  stodc.  uien  the  position  of 
Lovett  must  t>e  sustained,  notwithstanding 
the  t&ct  that  the  persons  who  made  the  con- 
tract entered  Into  it  for  tiielr  own  benefit. 
It  is  most  Btr^uously  contended  In  b^ialf  of 
appellants  tiiat  the  stockholders  were  mere 
partners  In  the  banking  business,  and  that 
plaintiff  and  J.  H.  Taylor  and  Lovett  were  all 
stockholders,  and  they  had  no  right  to  use 
the  money  of  the  bunk  for  their  private  bene- 
fit, and  that  they  should  be  required  to  ac- 
count to  the  bank  for  the  profits,  and 
E.hould  be  regarded  as  trustees  of  tiia 
partnership  as  to  stock  purchased  of  SmalL 
It  was  wholly  unnecessary  for  appel- 
lants' counsel  to  cite  page  after  page 
of  authorities  and  quotations  ther^rom  to 
establish  the  principle  that  one  member  of 
the  partnership  cannot  be  allowed  to  use  the 
money  or  property  of  the  partnnship  for  his 
own  benefit  l^e  principle  is  correct  and  as 
old  as  tile  law  of  partnership;  but  It  has  no 
application  to  a  spedal  partnership,  such  as 
this  banldng  Institution  appears  to  be.  By 
the  very  terms  of  the  artides  of  association 
it  was  essentially  different  from  the  ordinary 
partnership.  Its  principal  business  was  to 
loan  money.  The  stockholders  had  the  same 
r^t  to  borrow  Its  money  that  a  stranger  to 
the  firm  had.  John  Small  ap[>ears  to  have 
been  a  borrower  from  the  bank.  There  was 
no  agreement  that  one  stockholder  should 
not  sell  his  stock  to  another.  There  was  \he 
limitation  that  the  bank  should  have  the  op- 
tion to  purchase  the  stock;  but  as  we  have 
found  that  the  option  was  waived,  and  the 
purchase  of  the  stock  by  the  plaintiff  was  a 
valid  transaction,  there  is  no  more  reason  for 
holding  that  the  plaintiff  cannot  be  allowed 
to  profit  by  the  venture  than  there  would  be 
If  he  had  borrowed  the  money,  and  bought 
land  or  any  other  property  wltii  It  at  leas 
than  It  was  worth. 

2.  The  plaintiff  appeals  because  he  was  not 
awarded  all  of  the  stock.  He  was  not  en- 
titled to  all  of  It  He  offered  ond  was  will- 
ing to  allow  Lovett  to  have  one  tiilrd  of  It 
Lovett  demanded  one  half,  but  he  Aindriied 
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tlw  money  witboot  an  agreement  that  he 
abonld  have  one  half,  and  knowbiff  that  bat 
one  third  was  offeied.  Under  these  drcnm- 
atancea  we  think  the  dlatriot  court  rightly 
held  ttwt  be  was  entitled  to  one  tbtod;  and. 
aa  be  baa  seen  fit  to  dalm  tliat  ttdrd  tor  the 
tMwfc,  tbe  piflint^ff  cannot  be  heard  to  com- 
plain. Ibid  decKC  (tf  the  dMzlet  court  wfU 
be  afllrmed. 


FBANB  T.  BUBUNaiON  INS.  Oa 
ffhpnmB  CoBTt  at  Iowa..  Jan.  2S,  U08.) 
Ikbukaxcb— Title  to  Pkopsbtt — Nortca  or 

AOEXT— Evidence. 

1.  In  a  Bait  on  a  fire  policy  by  the  jcrantee 
if  the  ^endaes  tnaored.  who  was  also  the  as- 
iignee  of  the  pohcy,  where  thera  waa  eriduMe 
that  defModaBt'B  ^ent.  who  waa  informed  of 
the  details  of  the  ssaignmeiit,  and  forwarded 
the  policy  to  defendant  for  a  transfer  of  the  in- 
cnxanc^  was  a  general  agent  of  defendant,  and 
Ua  antoori^  was  in  writing,  bnt  waa  not  pro- 
daced  on  the  trial,  the  jury  were  Jastificd-  in  ond- 
tng  that  notice  to  such  agent  of  a  mortgage  on 
the  {ffemises  at  the  time  of  the  asBignment  waa 
■odce  to  defendant,  and  Unding  on  the  latt«r, 
where  It  approved  the  assignment 

2.  "Where  the  evidence  that  defendant's 
agnt  had  been  fnlly  informed  of  the  morteace 
an  die  pranlaes  in  qneation  at  tiie  time  ot  the 
transfer  of  the  policy  was  direot  and  positiTe, 
tiie  Jury  were  justified  in  finding  such  evidence 
as  true,  eren  though  the  agent  denied  that  he 
bad  any  knowledge  of  such  mortgage. 

Appeal  from  district  court,  Rln^old  coun- 
ty; John  W.  Harvey,  Judge. 

Action  on  a  policy  of  fire  Insurance.  There 
was  a  tital  by  iwcy,  and  a  rerdlct  and  judg- 
ment ta  favor  of  plalntUF.  The  defendant 

Newman  ft  Blake,  for  appellant  LaoghUn 
*  Gani^>^  and  B.  H.  Spenoe,  for  am^eUee. 

BOBINSOM,  G.  J.  In  Ifay.  1889,  the  de- 
fendant laned  to  BnochAtwood  a  poUcy  tn- 
■nilng  bim  for  the  term  of  five  years  against 
loaa  br  flre>  on  his  dwelling  house,  to  the 
anunmt  of  fSSa  Other  property  waa  also 
covered  by  the  policy,  but  It  la  not  involved 
In  thla  aGti<nL  In  fiiarcb,  1800,  Atwood  sold 
the  dwdUi^  house,  and  the  land  on  which 
It  stood,  to  plAlntiff,  and  assigned  to  him  so 
maeh  ot  the  policy  aa  included  the  house,  and 
the  assignment  was  approved  by  defendant 
The  house  was  destroyed  by  fire  during  the 
next  month,  notice  thereof  waa  given,  and 
proof  of  loss  waa  made,  aa  required  by  law. 
The  Insonince  was  based  iu>on  an  appllca- 
tbm,  wtd<di  was  made  a  part  of  the  policy, 
and  the  representations  therein  contained 
were  made  warranties  on  the  part  of  the  as- 
sured. The  policy  further  provided  that,  If 
the  property  should  be  tncombered  by  mort- 
gage, then,  unless  the  consent  of  the  president 
or  secretary  thereto  ahonld  be  indomed  on 
the  poll(7,  it  should  be  void.  It  also  provid- 
ed that  no  offlcCT,  agOLt,  or  representative  of 
the  oompany,  nor  any  other  person  excepting 
the  prealdent  or  secretary,  in  writing  In- 
dorsed  oa,  the  policy,  should  have  any  power 


to  waive  any  of  the  eondttlou  ttmeo^  or 
any  of  the  legal  rights  of  the  oompany,  and 
that  no  officer,  agent,  or  representative  of  the 
company  waa  empowered  to  make  any  verbal 
agreement  aboQt  ttie  policy,  etther  before  or 
after  a  loss.  In  accepting  an  assignment  of 
the  policy,  plaintiff  signed  an  indorsement 
thereon  to  the  effect  that  the  statements 
contained  in  the  application  were  true,  and 
warranted  by  him  to  be  true,  and  that  there 
had  not  been  any  violation  of  the  conditions 
or  Btlpniatlons  of  tbm  policy.  The  approval 
was  made  sobject  to  the  ccmditicmB  of  that 
indorseinent  The  aK>llcatlon  showed  fliat 
the  land  on  which  the  house  stood  was  In- 
cumbered by  a  nuntgags  to  tike  amotmt  of 
9760:  Wbea  plaintiff  pnrduund  the  premis- 
es, he  assumed  the  payment  of  that  mort- 
gage, and  gave  to  Atwood  a  second  one  for 
the  anm  of  $900.  Both  the  mortgages  were 
in  force  when  the  bome  waa  destroyed.  Oe- 
fiendant  toedets  that  It  had  never  consented 
to  the  second  mortgage,  and  had  no  knowl- 
edge of  it  when  the  assignment  was  ap- 
proved, and  that  in  consequence  the  poli<7  Is 
void.  The  plaintiff  contends  that  full  knond- 
edge  of  the  mortgage  was  communicated  to 
one  Armstrong,  an  agent  of  def^idant,  who 
ree^ved  the  pohcy  after  the  assignment  waa 
made,  and  sent  It  to  defendanc  for  approval, 
and  that  defaadant  was  chargeable  with  his 
knowledge  at  the  time  the  aartgnment  waa 
approved.  Whether  he  knew  of  the  second 
mortgage  when  he  received  the  policy  to  fttr- 
ward  to  defendant,  and  whether  his  agency 
in  the  transaction  waa  of  such  a  character 
that  his  knowledge  of  Uke  facta  was  Imputa- 
ble to  defendant,  are  the  cratndltaig  ques- 
tions in  the  case. 

L  Before  January  1, 1889,  O.  G.  House  waa 
the  agent  for  defendant  at  Tlngley.  Hla 
agency  ceased  on  the  day  named,  and  he  waa 
succeeded  by  T.  F.  Armstrong.  The  applica- 
tion for  the  policy,  however,  was  taken  by 
an  agent  named  Bailey,  in  May,  1889;  and 
Armstnmg  bad  no  knowledge  of  It,  nor  of 
the  insurance  In  question,  until  the  time  of  the 
purchase  by  plaintiff  of  Atwood.  At  that 
time  Armstrong  and  House  were  copartners 
In  a  real-estate  and  insurance  business  at 
Ttngley.  Plaintiff  went  into  their  office,  and, 
In  the  presence  and  hearing  of  Armstrong, 
told  House  of  the  purchase,  and  of  the  mort- 
gage be  was  to  give,  and  asked  Urn  to  go  to 
the  residence  of  Atwood,  and  draw  the  mort- 
gage, and  take  the  acknowledgment  neces- 
sary. House  went,  as  requested,  and  drew 
the  instruments  required.  He  was  shown 
the  policy,  drew  the  assignment  thereof, 
which  was  signed  by  Atwood  and  plaintiff, 
and  was  requested  by  plaintiff  to  have  done 
whatever  waa  necessary  to  perfect  the  assign- 
ment He  took  the  policy,  as  assigned,  to 
Armstrong,  told  him  of  the  sale  to  plaintiff, 
and  of  the  mortgage  be  bad  given,  stated 
what  was  desired  in  regard  to  the  policy,  and 
gave  it  to  Armstrong  to  have  the  assignment 
approved.  Armstrong  sent  the  policy  to  the 
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defendant,  with  the  information  tbat  At- 
wood  had  sold  his  farm,  and  that  a  tranafer 
of  the  Insurance  on  the  hotise  was  desired, 
bat  failed  to  mention  the  second  mortsage. 
He  denies  that  he  bad  any  knowledge  of  it 
when  he  sent  the  policy  to  defendant;  bnt 
the  evidence  tbat  he  had  been  fully  Informed 
in  regard  to  It,  as  stated,  was  direct  and  poe- 
itive,  and  the  jury  were  fully  auOiorized  to 
And  that  It  was  true. 

3.  There  is  some  conflict  In  the  e^dence 
in  regard  to  the  powers  which  Armatrong  ex- 
ercised as  agent  House  testifles,  In  effect, 
tbat  he  had  a  recording  agency,  and  made 
contracts  of  insurance  and  Issued  polldes  for 
defendant  Armstrong  admits  that  he  had 
a  recording  agmcy,  but  claims  that  he  Issued 
policies,  without  first  having  the  approval 
of  defendant,  only  on  mercantile  risks,  and 
that  in  case  of  farm  risks  he  only  received 
and  forwarded  appltcattons,  on  which,  if  ap- 
proved, the  policies  were  Issued  by  defendant, 
and  forwarded  to  him  for  delivery,  or  sent 
direct  to  the  applicant  Armstrong  does  not 
say  that  his  power  to  Issue  policies  without 
the  approval  of  the  defendant  was  limited 
to  mercantile  risks.  His  authority  was  In 
writing,  but  was  not  produced  on  the  trial. 
It  appears  tiutt  he  was  In  the  habit  of  col- 
lecting and  forwarding  to  the  defendant 
money  due  it  for  premiums,  that  he  approved 
the  assignment  to  plaintiff  of  Oie  policy  in 
suit,  and  that  it  was  approved  by  defendant 
at  his  Instance.  He  notified  defendant  of  the 
fire,  and,  acting  on  that  notice,  defendant 
sent  an  adjuster  to  examine  in  regard  to  the 
loss.  The  evidence  tended  to  show  that  Arm- 
strong exercised  the  functions  of  a  general 
agent  of  the  defendant,  In  transacting  Its 
business  at  Tlngley,  with  Its  approval;  and 
the  Jury  were  authorized  to  find  that  notice 
to  him  of  the  mortgage  in  question  was  no- 
tice to  defendant  It  is  true  he  was  not  In 
any  manner  connected  with  the  Issuing  of  the 
polity;  but,  when  he  received  it  for  the  pur- 
pose of  having  the  assignment  approved,  he 
made  it,  to  that  extent,  a  part  of  the  business 
of  his  agency.  If  defendant  approved  the 
assignment  with  knowledge,  through  Its 
agent,  that  the  second  mortgage  had  been 
given.  It  cannot  now  be  beard  to  deny  Its  lia- 
bility on  tiie  policy  because  of  that  mortgage. 
The  evidence  Is  sufficient  to  sustain  the  ver- 
dict, and  we  find  no  ground  for  disturbing 
the  Judgment  of  tbe  district  court  Afllrmed. 


BURNETT  T.  LOXTOHRIDOB. 
(Bnpieme  Court  of  Iowa.  Jan.  27, 1883.) 

ArPBAL— •Rbcokd  —  CBRTiric&TB  or  EviDascB— 
Objections  not  Raised  Below. 

1.  The  certificate  of  evidence  reqaired  of 
a  trial  Judge,  by  Code,  S  2742,  cannot  be  made 
after  the  expiration  of  the  Judge's  term  of 

2.  A  statement  In  a  decree  that  "the  eri- 
dence  was  all  reduced  to  writing  the  8h<»t- 
hand  reporter  •  •  •  taldng  same  in  short* 


liand.  which  was  ordered  filed  and  made  a  part 

of  the  record,"  is  sufficient,  nnder  Cf>de,  i 
2742,  as  a  co-tificatlon  of  the  evidence,  although 
It  doea  not  leta  to  the  report  as  then  on  filow 
3.  Failure  to  plead  to  a  counterclaim  can- 
not be  uised  against  a  party  for  the  first  time 
en  appeaH 

Appeal  from  district  court,  Mahaska  oonn- 
ly;  W.  R.  Lewis,  Judflft 

Action  In  equity  to  recover  an  amount  al- 
leged to  be  due  for  services  rendered  and  for 
board  famished  to  defendant  and  to  others 
on  his  aoeount  The  def^dant  seeks  to  re- 
cover on  a  counterclaim  for  family  supplies 
famished.  There  was  a  trial  on  the  merits 
and  a  decree  in  fovor  of  plaintiff.  The  de- 
fendant appeals. 

John  F.  ft  W.  B.  Lac^,  for  appelant. 
B(dt<m  ft  BfcOoy,  fi>r  appdlee. 

ROBINSON,  O.  J.  About  the  Ist  day  of 
March,  1884,  tbe  plaintiff  and  her  husband, 
Joel  Burnett,  under  a  rerbal  agreemoit  with 
defendant,  moved  into  a  farmhouse  which 
he  owned,  and  remained  there  until  Decem- 
ber, 1887.  During  that  time  the  plaintiff 
and  her  husband  furnished  board  to  defmd- 
ant  and  to  some  of  his  workmen.  There  is 
conflict  in  the  evldraioe  in  regard  to  the  termB 
of  the  agreem^t,  but  a  fair  preponderance 
of  the  evidence  shows  that  it  was  as  follows: 
The  plaintiff  and  her  husband  were  to  have 
the  use  of  the  house,  excepting  one  room, 
which  was  reserved  and  occupied  by  defoid- 
ant,  and  the  use  of  a  garden.  They  were 
to  board  def^dant,  do  his  washing  and 
mending,  and  keep  his  rooms  in  order.  He 
was  to  furnish  one  third  of  the  provisions  re- 
quired for  three  persons,  and  was  to  pay 
the  value  of  whatever  labor  in  addition  to 
that  specified  was  performed  for  him,  and 
for  the  board  of  his  workmen.  That  agree- 
ment was  originally  for  one  year  or  less,  but 
was.  In  effect,  continued  nntil  the  plaintiff 
and  her  hnsband  left  the  farm.  The  hus- 
band performed  some  labor  for  defmdant,  , 
and  board  was  furnished  to  a  laborer  em- 
ployed by  him  for  aI>out  2%  years,  and  to 
several  other  hands  for  shorter  periods  of 
tlm&  The  husband  assigned  to  plaintiff  his 
rl^ts  against  defendant,  and  she  Is  now  the 
owner  of  all  claims  which  have  accrued  In  fa- 
vor of  herself  and  her  husband,  subject  to  such 
credits  as  defendant  Is  entitled  to  receive. 
The  defendant  furnished  flour  and  other  sup- 
plies for  the  family,  and  claims  to  have  pur- 
chased a  promissory  note  made  by  the  hus- 
band, and  to  have  paid  certain  sums  of  mon- 
ey, for  wlilch  he  is  entitled  to  credit  He 
demands  Judgmoit  on  a  counterclaim  for 
the  sum  of  $000.  The  district  court  ren- 
dered a  decree  In  favor  of  plaintiff  for  $300 
and  oosts. 

1.  The  appellee  has  filed  objections  to  a 
trial  de  novo  in  this  court  on  the  ground 
that  the  evld^ce  wsa  not  preserved  and 
made  by  record  as  required  by  law.  It  ap- 
pears that  the  evidence  was  submitted  on 
the  18th  day  of  May,  1890,  and  that  tt  was 
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taken  In  drarttund  by  the  official  reporter, 
who  filed  Us  notes  In  the  proper  offloe  on 
the  next  day.  The  cause  was  taken  under 
advisement  hy  agreement  of  parti ga,  which 
provided  that  the  decree  should  be  rendered 
In  racatlon.  The  decree,  was  signed  at  Mon- 
tenuna  by  the  trial  Judge.  W.  R.  Lewis,  and 
waa  forwarded  to  Oskaloosa,  where  It  was 
reoelred  and  made  of  record  on  tlie  Slst  day 
of  December,  1890.  On  the  next  day  the 
official  term  of  the  trial  Judge  terminated, 
and  he  rettred  from  offloe.  At  that  time  he 
had  not  attached  a  certificate  to  the  ihort- 
hand  reporter's  notes  of  the  evidence.  The 
reciter's  translatimt  of  the  notes  was  not 
filed  tmtll  the  24th  day  of  June,  1881,  and  to 
that  is  attached  a  certificate  of  W.  R.  Lewis, 
rerlfled  by  him,  which,  It  may  be  conceded 
for  the  purposes  of  this  appeal,  Is  suffldent. 
If  ootnpeteait  to  Identify  the  evidence.  That 
the  oertlfloate  of  the  trial  Judge,  made  after 
die  expiration  of  his  term  of  office,  cannot 
be  CMuddered,  was  dedded  in  Oross  t.  Ball- 
wny  Co.,  68  Iowa,  06,  12  N.  W.  Rep.  71,  and 
Institate  v.  Goad.  74  Iowa,  711.  39  N.  W. 
Bep.  04.  A  verification  will  not  core  the  de- 
fect, and  the  certificate  of  Judge  Lewis  can^ 
not,  therefore,  be  considered.  The  decree 
otmtalned  a  statement  as  follows:  "The  evi- 
dence was  all  reduced  to  writing  by  the 
shorthand  reporter  of  this  court  taking  same 
in  shorthand,  which  was  ordered  filed,  and 
made  a  part  of  the  record."  Section  2742  of 
the  Code,  as  ameoided.  requires  that  In  or- 
der to  secure  a  trial  de  novo  In  this  court, 
aU  the  evidence  ottered  in  the  trial  oonrt 
"BhaU  be  certified  by  the  Judge."  It  does  not 
prescribe  the  manner  of  oertlfleation,  and 
(Mdlnartly  It  Is  found  most  convenient,  as 
well  as  aafeet,  to  attach  the  certificate  to  the 
shorthand  reporter's  notes  to  his  translation 
of  the  notes,  or  to  the  evidence  Its^,  but 
that  Is  not  nssontlftl  to  give  effect  to  the  cex^ 
dflcate.  If  it  clearly  Identifies  the  evidence, 
BO  that  there  can  be  no  mistake  as  to  what 
is  Inttfhded,  It  Is  sufficient  Jamison  v. 
Weaver,  53  N.  W.  Bep.  1076,  (decided  at  the 
present  term  of  this  court)  In  this  case 
the  decree  does  not  recite  that  the  shorthand 
report  was  on  flle^  bnt  It  states  that  all  the 
evUenoe  had  been  reduced  to  writing  by  the 
shorthand  reporter,  and  that  the  report  had 
been  considered,  fOed,  and  made  a  part  of 
die  record.  It  would  have  been  aoeordlng 
to  tlie  tact  and  more  explicit  and  regular 
had  the  decree  referred  to  the  report  as 
then  <m  file,  bnt  the  omis^on  to  do  so  was 
not  fataL  It  Is  a  common  practice  to  pre- 
serve ihm  evidence  In  a  case  by  means  of  a 
ikeletoa  UU  of  exceptions,  which  contains 
directkOM  to  the  cleric  to  insert  in  places  des* 
Ignated  copies  of  papers,  which  are  folly  de- 
scribed, but  which  are  not  in  his  office  at  the 
time.  This  Is  especially  true  of  the  transla* 
Hob  of  ttw  ahorthsnd  reporter's  notes,  which 
Is  seldom  In  existence  when  the  skeleton  bill 
Is  ilgiied  and  made  of  record,  but  that  tact 
tees  not  affect  the  right  of  the  clerk  to  In- 


sert the  translation  when  It  Is  made  and 
placed  on  file  In  his  office.  The  shorthand 
reporter  is  an  officer  of  the  court,  the  filing 
of  his  notes  and  the  translation  thereof  are 
offldal  acts,  and  when  the  notes  and  transla- 
tion are  duly  certified  and  filed  tbey  are  pre- 
sumed to  be  correct  The  decree  showed 
that  the  evidence  had  been  preserved  in  the 
shorthand  notes  of  the  reporter,  and  ordered 
to  be  made  of  recoid.  When  they  were  ffied 
th^  became  a  part  of  the  record,  and  were 
folly  Identified  by  the  oertlflcate  of  the  re- 
porter thereto  attached,  and  the  decree  of 
the  court,  which  was  duly  signed  by  the 
Jodge,  and  the  legal  effect  was  the  same  that 
It  would  have  been  had  the  certificate  of  the 
Judge  beoi  attached  to  the  notes.  It  has 
been  h^  that  when  the  notes  are  duly  certi- 
fied by  the  jQdge  and  filed,  and  a  transla- 
tion thereof  is  duly  oertlfled  by  ttie  reporter 
and  filed,  the  evidence  is  taken  down  In  writ- 
ing and  certified,  and  made  a  part  of  the  rec- 
ord within  the  requirements  of  the  statute. 
Ross  V.  Loomls,  64  Iowa,  488,  20  N.  W.  Rep. 
749;  MerriU  v.  Bowe,  60  Iowa,  654,  29  N.  W. 
Rep.  766;  Institute  v.  Ooad,  74  Iowa,  711, 
38  N.  W.  Rep.  94;  Adama  Oo.  v.  Oraves,  7S 
Iowa,  648,  86  N.  W.  Bep.  888.  In  Runge  v. 
Hahn,  70  Iowa,  734,  38  N.  W.  Rep.  389,  it 
was  held  that  a  certificate  which  described 
the  evidence  as  "package  of  depositions  ffied" 
on  dates  named  did  not  snfflct«itly  Identify 
the  evldmoe,  for  the  reason  that  the  descrip- 
tion would  apply  to  any  depositions  filed  on 
the  dates  spedfied,  and  was  not  therefore, 
definite  and  certain.  In  this  case  the  decree 
recites  that  all  the  evidoioe  was  rednced  to 
writing  by  the  shorthand  reporter,  and  the 
report  wbkb  he  ffied  will  be  presumed  to  In- 
dude  It  aU.  That  he  has  performed  his 
duty  In  regard  to  the  evidence  Is  not  ques- 
tioned. We  conclude  that  the  evidence  has 
been  sufficiently  preserved  and  identified  to 
permit  a  trial  de  novo  in  this  court  The  ob- 
jections of  appellant  are  ther^ore  overruled. 

2.  The  appellant  has  assigned  as  error  the 
omission  of  the  trial  court  to  make  a  state- 
ment ot  the  aooounta  between  the  parties. 
A  statement  of  accounts  made  by  the  trial 
Judge  would  have  been  proper,  and,  had  it 
been  made,  It  ml^t  have  lessened  the  labor 
Imposed  upon  counsel  and  upon  this  court 
by  the  appeal.  A  restatement  of  account  in 
cases  of  this  kind  is  sometimes  ondend. 
Faga  V.  Hemphin,  (Iowa,)  48  N.  W.  Rep.  781. 
But  we  do  not  think  appellant  can  demand  it 
as  a  matter  of  right  In  his  answer  be  asked 
for  a  full  acoountlng  of  the  boslnesB  transac- 
tions between  himself  and  the  plaintiff  and 
her  hnaband,  tiut  did  not  ask  the  court  to 
make  a  formal  statement  of  account.  The 
aoeounttng  was  had,  and  the  decree  of  the 
court  was  based  upon  it  The  record  is  In 
such  condition  that  tffis  court  can  reach  a  con- 
clusiw  on  the  evidence  without  a  statement 
of  accotmt  by  the  district  court,  and  the  cases 
will  not  therefore,  be  remanded  to  obtain  it 

8.  On  the  24th  day  ot  April.  1880,  Uu  plain- 
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lifl  filed  a  reply  to  the  oounterdalm,  duyinc 
the  aUeffUioiui  Qiereof  not  admitted  In  her 
petition.  Thereafter,  and  <u  the  fame  day, 
the  defendant  filed  an  amendment  to  hla  asr 
Bwer,  In  which  he  alleged  the  payment  of 
money  and  the  fnmlBhinff  of  aappUfis  to 
the  plaintiff  and  her  huaband,  under  the 
agreement  In  suit,  to  the  amount  of  9903.4S, 
and  aalced  Judgment  for  9300.  The  record 
fiUla  to  show  any  denial  of  tbla  pleading.  It 
o<Hitalna  matter  in  the  nature  o<  a  eounter- 
olalm,  and,  mileM  dwled,  most  be  treated  aa 
oonfeaaed.  ^e  record,  however,  shows  that 
It  waa  treated  as  denied  throughout  the  trial, 
without  objection  ou  the  part  of  defendant. 
He  offered  teatimmiy  to  sustalu  his  ^'■l'*^m  to 
oredlt  on  aooount  of  the  items  therein  set 
out,  aiid  the  piffi^xH^T  offered  testimony  In 
reaistanoe.  We  axe  aatiiiaed  that  the  claim 
that  the  amendment  was  not  denied  Is  made 
for  the  flrat  time  In  this  court  It  Is  a  famil- 
iar rule  of  practloa  of  gwieral  appUoation 
that  objecttons  which  should  have  been  made 
In  th6  court  bdow  will  not  be  sustained 
when  made  for  the  first  time  in  this  court 
And  the  rule  has  been  extended  to  the  fall- 
ore  to  plead  to  a  counterclaim.  Hwrey  t. 
SaTezy,  48  Iowa,  322;  EOUott,  App.  Froo. 
ft  720,  and  note.  The  question  was  not  oon- 
sidwed  in  Wlnkleman  t.  Wlnhleroan,  78 
Iowa,  S20,  44  N.  W.  Rep.  556.  cited  by  appe- 
lant In  that  case  the  qoestioD  determined 
by  this  court  In  Ihe  flnt  paragraph  oi  the 
opinion  was  first  preeented  to  the  diatrlot 
oonrt  Whether  the  pleading  involTed  waa 
treated  as  filed  does  not  appear. 

4.  There  la  much  ocnfliot  In  the  evidoioe 
In  regard,  to  the  rarions  items  which  mahe 
the  req>ectlTe  claims  of  the  parties  to  this 
action,  bat  the  faots  which  may  faitly  be 
regarded  as  established  are  substantially  as 
fbUows:  ^nie  husband  of  plaintiff  worked  for 
defendant  6%  months  at  the  agreed  pitoe  of 
920  per  month.  In  addition,  he  perfonned 
for  defendant  127  days*  labcM*,  of  the  value  ot 
9L25  per  dsy.  When  the  plaintiff  and  her 
husband  oommenced  boarding  and  wcMidng 
for  defendant  they  furnished  provlaicms  of 
the  value  of  about  $50.  One  cow  owned  by 
the  Burnetts  and  several  cows  owned  by  de- 
fendant were  milked,  and  miUc  waa  used  and 
batter  was  made.  Some  of  the  milk  and  bat- 
ter was  used  by  the  family,  and  the  remain- 
der of  the  butter  was  oM.  for  supplies  of 
various  kinds  for  the  taUe.  Part  of  the 
milking  and  the  work  of  making  butter  waa 
done  by  the  Burnetts.  Pooltiy  was  raised, 
and  eggs  which  it  supplied  weare  used  by  the 
family,  and  sold,  and  some  of  the  poultry 
was  sold.  Defendant  had  a  part  of  the  pro- 
ceeds of  sales  of  butter  and  poultry,  but  they 
were  chiefly  used  In  purchasing  supplies  for 
the  table.  Defendant  furnished  nearly  all 
tfas  flour  used,  and  some  fruit  and  occasion- 
ally other  articles  of  small  valuer  Meat  was 
Aiwnirftaii  by  both  parties.  But  the  sappUes 


obtained  ftom  those  sonroes  w«r*  not  anffl- 
oient  and  p'«<"«<T  paid  for  otfaeca  mousy 
which  lur  husband  reoelved  as  a  peuloiMr, 
to  the  amount  ahe  dalnut  of  tram  fSSO  to 
9070.  Tb»  ^BbitUC  mmiareH  a  tftl  to  asM 
la  bonsebold  wo^  for  irtioss  aarrloes  sbs 
paid.  The  wmAen  ct  the  family,  tndadlng 
the  various  laborers  emidoyed  by  defmdant 
aTwaged  neaily  fira  In  nnmbor  dnrtng  tha 
time  plaintiff  and  her  husband  oeoopied  de- 
fendant's boose.  Detaftdaat  employed  a  la- 
borer, who  was  boarded  by  tfalntlg  during 
2%  years  oi  that  tlma  The  defendant  paid 
bat  $11.66  hi  money  towards  tba  8l^>port  of 
flw  family,  but  famished  floor  to  the  value 
of  about  $115,  and  moat  of  the  milk  from 
'nlilch  the  batter  was  made.  In  addttloa,  he 
charges  $70  for  feed  and  pasturage  for  a 
cow,  $50  for  feed  of  poultry,  $50  for  applea, 
$80  for  lumey,  $60  for  eggk  sold,  $300  for 
butter  used  and  sold,  and  snaller  sums  for 
various  other  Items.  He  also  demanda  credit 
for  a  pranlssoiy  note  purohasod  by  him  and 
made  Botuett  We  ahovld  not  be  Justi- 
fied in  setting  oat  the  Items  for  whidi  cred- 
it is  asked,  and  the  testhnany  In  r^ard  to 
them,  in  detail.  It  is  sufficient  to  say  that 
some  of  the  charges  made  by  defendant  are 
wholly  unjust,  some  are  raiseasive,  and  some 
are  not  proven.  The  plaintiff  has  shown 
herself  entlUed  to  credits  of  $268.76  for  Che 
labor  of  heu  husband,  and  $4SL90  at  a  fair 
estimate  for  board  famished,  or  to  a  total 
of  $760.65,  subject  to  deductions  for  credits 
to  whlc^  defendant  is  entitled.  After  de- 
ductliig  $44  for  the  pnxnlis(W7  note  made  by 
the  husband,  and  ottier  Items  charged  to 
him  by  defendant  the  amoont  due  the  plain- 
tiff on  account  of  her  hoBband's  services  Is 
not  less  than  $100,  the  sum  dUilmed  therefw 
In  the  petition.  Tb»  evidence  submitted  does 
not  pennit  an  aooor&te  estimate  trf  the  cred- 
its to  which  ellher  parly  Is  entided,  bat  the 
total  value  of  the  stq^Ues  famished  for  the 
table  during  the  time  in  question  was  not 
leas  than  $1,000,  of  which  defendant  fur- 
nished in  poullary,  eggs,  mUk,  fruit  meat  and 
other  articles  not  more  in  value  than  $460. 
His  agreem^t  required  him  to  foraUh  or 
pay  for  one  third  of  the  suppUea  needed  for 
a  fsmlly  of  three  perscms,  or  not  leas  than 
one  fiftb  of  those  which  were  actually  used; 
hence  the  valoe  of  what  he  famished  in  ex- 
cess of  his  diare  did  not  exoeed  $260.  De- 
ducting that  trma  the  amount  ot  $100  dns 
the  idalntiff  for  servioes  and  the  $481.00  doe 
her  tor  board,  and  the  net  amount  due  her 
la  found  to  be  laiiger  than  that  allowed  by 
the  district  court  Although  oar  estimates 
may  not  be  entirdy  accurate,  yet  we  feel 
warranted  in  saying  that  the  plaintiff  was 
sllowed  no  more  by  the  district  court  than 
she  was  entitled  to  reoovw.  As  she  does  not 
appeal,  we  need  not  determine  vrtiether  her 
allowance  should  have  been  larger.  Th» 
Judgment  cf  the  dlatalot  ooort  la  afiimsd. 
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BROWN  T  BAR8T0W  et  al. 
(SnpnoM  Ootnt  of  lows.   Jan.  27,  1883.) 

SntSBT  CHOMWOB— DCTT  OV  CiTT  AS  TO  LOCA- 
TIOK. 

A  dtr  council  ii  not  oUIff«d,  In  cod- 
•trnetlnff  a  croulng  at  th«  IntenecUon  of 
two  stivetB.  when  tfaem  la  an  ofEset,  to  laj 
the  eroaaiug  diagooally.  w  ai  to  reach  a  car- 
ner  at  each  aid,  but  may  lay  It  Btraight  acroM, 
altfaonsh  by  bo  doing  part  of  a  grasa  plat  made 
1^  a  proiterty  owner  along  the  lidewalk,  under 
avtfaoiltr  of  ordinance,  mar  be  deetroyed,  and 
trardi  indnced  acrosB  the  comer  of  an  unfenced 
lot. 

Appeal  from  district  court,  Marshall  comi- 
ty; J.  L.  Stevens,  Judge. 

This  la  an  action  in  equity,  by  which  the 
plaintiff  aeeka  to  enjoin  the  defendants,  the 
<^St7  of  BCarabaUtown  and  George  Baratow. 
Btreet  commisiioner,  from  constmctliig  a 
crooring  over  Main  street,  in  said  city.  A 
temporary  Injunction  was  granted,  without 
notice,  at  the  commencement  of  tUs  suit 
An  answer  was  flled  by  the  said  cit7, 
and  at  the  same  time  a  motion  was 
filed  to  dissolve  the  temporary  Injunc- 
tion. The  motion  was  supported  by 
atUdavlts,  and  the  plaintiff  flled  cross  affldar 
vits.  The  motion  was  submitted  to  the 
court,  and  an  order  was  made  dissolving  the 
temporary  injunctton.    Plaintiff  appeals. 

Brown  t  Miller,  for  apptibuit  B.  F.  Oum- 
mlns,  for  appellee. 

ROTHROGK.  J.  The  plaintiff  resides  on 
the  sooth  side  of  Main  street.  In  said  dty. 
The  land  upon  which  his  residence  is  situat- 
ed consists  of  three  contlgaons  lots  on  the 
corner  of  Main  street  and  Fourth  avenue. 
Them  streets  cross  each  other,  but  there  is 
>  Jog  or  offset  In  Fourth  avenue.  It  forma  a 
Junction  with  Main  street,  on  the  north  side, 
in  such  a  way  that  its  east  line,  extoided 
from  the  north  across  Main  street,  intersects 
the  sooth  line  of  Main  street  about  30  feet 
east  of  the  comer  of  Fourth  avenue  and  iualn 
street,  on  south  side.  As  we  understand 
it.  ndther  of  said  streets  la  paired.  The  street 
oommfasrioner  of  said  dty  was  ^igaged  In 
CMistractlng  a  street  crossing  across  Main 
street,  on  a  Une  with  tb9  east  aide  of  Fourth 
av«iue,  from  the  point  of  Intersection  from 
the  north.  This  would  mske  ibo  crossinfr  on 
the  sooth  ride  80  feet  east  of  the  east  Une  of 
South  Fourth  avenue.  The  plaintiff  Improved 
the  grounds  upon  which  bis  residence  Is  sit- 
uated a  number  of  years  since,  and  made  a 
home  whieh  Is  worth  many  thoiisanite  of  dol- 
Lira.  In  making  thd  improvetnent  he 
availed  himself  at  tiie  provisions  of  the  dty 
ordinance,  and  In  accordance  therewith  he 
planted  a  Une  of  sbade  trees  10  feet  from  the 
Une  of  Ilia  lot.  and  in  the  street  A  curb  line 
was  estabUshed  stQl  further  out  In  the  street, 
and  plaintiff  set  plank  curbing,  and  filled  in 
the  space  between  the  street  and  the  side- 
walk with  earth,  and  made  a  park  or  grass 
vSat  tnm  tha  corb  Une  to  the  ridewalk.  His 

T.fite.w.na3 — 16 


complaint  Is  that,  as  his  grounds  are  not  «i< 
closed  hy  a  fence,  a  Btreet  crosrtng  abutting 
against  the  grass  plat,  SO  feet  from  the  cor- 
ner, will  not  only  destroy  the  gross  In  the 
narrow  park,  but  will  Induce  travel  across  tlie 
comer  of  his  grounds  as  a  nbort  out  and  that 
the  making  of  said  crossing  will  destroy  one 
of  his  shade  trees.  In  the  order  dissolving 
the  injuncrtlott,  provision  was  made  that  the 
shade  tree  sliould  not  be  destrf>yed. 

The  plaintiff  insists  that.  If  any  crossing  Is 
made,  it  should  be  constructed  diagonally 
across  the  street,  so  iw  to  Intersect  the  street 
at  the  comer.  It  appears  to  us  that  the  loca- 
tion of  the  crossing  was  a  matter  within  the 
discretion  of  the  dty  council,  and  that  courts 
cannot  Interfere  with  or  control  that  dh^LTe- 
tlcm,  except  In  case  of  want  of  authority,  or 
for  firaud  or  oppression;  and  It  Is  within  the 
discretion  of  the  city  council  to  determine 
when,  and  at  what  points,  street  crossings 
ahall  be  constructed.  Morrison  v.  Hershire, 
82  Iowa,  271;  <^ty  of  Burlington  v.  Quick.  47 
Iowa.  222;  B  renter  v.  Olty  of  Davenport, 
fil  Iowa,  427,  1  N.  W.  Rep.  737;  Coates  v. 
Olty  of  I>ubnque.  68  Iowa,  S50,  27  N.  W.  Rep. 
750.  The  fee  title  In  the  land  In  the  street 
is  ta  the  dty,  and  it  has  the  right  to  devote 
the  whole  width  of  it  to  putdic  travel.  But 
where  a  policy  Ls  adopted  by  which  part  of 
Uie  width  of  the  reddeaoe  streets,  outside  of 
the  sidewalk.  Is  devoted  to  parks  or  grass 
plats  or  shade  trees,  and  property  owners  im- 
prove their  property  and  locate  their  build- 
ing with  Tvtexokca  thereto,  It  may  be  that 
there  Is  a  right  in  the  owners  of  property 
to  insist  on  maintaining  that  poUcy.  But  we 
have  no  such  question  tn  this  case.  It  Is  the 
right  of  the  dty  coundl  to  use  its  discretion 
In  constructing  street  crossings  at  such  places 
as  they  may  determine.  In  case  of  a  long 
Mock,  we  think  this  right  to  make  crossing 
may  not  be  restricted  to  the  Intersection  of 
streets.  In  the  ease  at  bar,  we  think  It  was 
the  right  c/t  the  dty  to  construct  the  crossing 
across  the  curb  Une,  and  over  the  grass  plat 
to  the  sidewalk.  By  so  doing  there  would  be 
a  walk  over  the  grass  plat  In  the  street  and 
It  may  be  travelers  would  be  Inclined  to  cross 
over  the  comer  of  plaintiff's  grounds.  But 
that  could  be  prevented  by  the  erection  of  a 
ll^t  barrier  around  the  comer.  We  discover 
no  ground  for  heldlnit  that  the  dty  council 
abused  the  discretion  reposed  In  It,  or  that 
tile  members  thereof  were  actuated  by  any 
but  proper  motives. 

It  appears  that  the  croaslug  was  In  course 
of  construction!.  In  pursuance  of  a  resolution 
of  the  dty  council.  There  Is  evidence  from 
whldi  It  appears  that  the  word  **west"  was 
Inttnded  in  the  reBoIution.  Instead  of  "east" 
so  that  the  cntsslng  would  be  on  the  other 
side  of  Fourth  avenue.  The  word  was  after- 
wards changed  by  the  dty  recorder.  The 
question  Is  made  by  appellant  that  no  reso- 
Inti<si  was  passed,  authorlting  the  crossing 
now  In  question.  The  faot  Is  that  the  dty,  ^ 
Its  oOeer,  was  aetnaUy  engaged  In  oonstmet 
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lug  the  crossing  wben  the  Injonctlon  waa  lo- 
Bued.  There  Is  no  formal  action  necessary 
to  authorize  the  construction  of  street  cross- 
ings, and  the  fact  that  the  city,  by  Its  answer 
and  motion  to  dissolve  the  injunction,  assert- 
ed the  Tight  to  malce  the  crossing,  is  a  soffl- 
dent  showing  that  the  act  complained  of  was 
authorized  by  the  city  council. 

This  disposition  of  the  case  renders  It  on- 
neceRsary  to  determine  other  questions  dis- 
cussed by  oonnseL  The  order  dissolving  the 
tnjuoctiMi  It  afflrmed. 


JAMISON  T.  BmtlJNOTON  i  W.  RT.  00. 
(Supreme  Court  of  Iowa.  Jan.  2B.  1893.) 

ifiiiiMBKT  Domain — Intbbbst  os  thb  Awasd— 
When  Kefl'bbd. 
Where,  in  condemnation  proceeding!, 
after  an  afBrnmuce  of  the  award  on  appeal 
to  the  supreme  court,  the  owner  recelree 
from  the  sfieriff  the  amount  awarded,  and  the 
railroad  company  pi^s  the  costs  in  the  case, 
a  Bubsequoit  appUcatlcHi  to  the  trial  court,  by 
the  owno:,  to  haTe  the  case  redocketed,  and 
an  allowance  of  Istoest  made  on  the  award, 
it  pr<^>erly  desiled. 

Appeal  from  district  oonrt,  MahaAa  eonn- 
ty;  D.  Ryan,  Judge. 

This  is  an  appeal  from  an  order  of  the  dis- 
trict court  overruling  an  application  for  the 
allowance  of  Interest  on  an  award  of  dam- 
ages made  to  the  plalndft,  by  reason  of  con- 
demnation proceedings,  for  right  of  way  over 
hla  form  for  the  defendant's  railroad.  The 
plaintiff  appeal!. 

Bfdtott  ft  McCa^,  for  appellant.  Kelly  & 
Cooper  and  J.  F.  ft  W.  R.  iMoej,  for  i^pel- 
lea. 

ROTHROCE,  J.  The  facts  of  the  case  are 
not  disputed,  and  are  aa  foUows:  The  defend- 
ant dedred  the  right  of  way  across  plaintiff's 
farm,  and  a  shertfTs  jury  was  organized;  and 
on  the  fith  day  of  July.  1883,  the  damages 
were  assessed,  at  $691.  The  plaintiff  ap- 
pealed from  this  assessment  to  the  circuit 
court,  where  a  trial  was  had,  which  resulted 
In  an  award  of  ¥1,000.  The  trial  was  had  in 
the  circuit  court  In  April,  1S85.  Soon  there- 
after the  defendant  depoaited  the  said  sum 
of  $1,600  witti  the  sheriff  of  the  connty,  and 
an  appeal  was  token  by  the  defendant  to  this 
court  An  appeal  bond  In  the  penal^  of  $200 
was  flled,  which  purported  to  stay  proceed- 
ings. The  appeal  was  not  taken  because  the 
award  was  excessive,  but  for  the  alleged 
reason  that  the  appeal  to  the  drcolt  court 
was  not  taken  in  time,  and  because  there  was 
no  proper  notice  of  appeal.  The  cause  was 
afflrroed  In  this  coort  See  68  Iowa,  670,  29 
N.  W.  Kep.  774.  A  procedendo  was  issued 
on  the  13th  day  of  December,  1S86.  On  the 
24tli  day  of  the  same  mouth  the  plalntifl  re- 
ceived the  $1,600  deposited,  and  receipted 
therefor  as  "part  payment"  On  the  14th 
dar     January.  18B7,  the  defapdant  paid  aU 


of  the  eoata  In  the  case,  "nils  application  for 
Interest  on  the  award  was  flled  in  tba  court 
below  on  the  18tb  day  of  May,  1S88. 

It  will  thus  be  seen  that  the  plaintiff  seeks 
to  open  up  a  case  nearly  a  year  and  a  half 
after  a  full  adjudication,  and  the  payment  of 
all  the  costs,  for  the  purpose  of  adjudicating 
a,  question  of  interest,  which  should  have 
been  presented  to  the  court.  In  some  forui. 
before  the  whole  controversy  was  closed  up 
by  the  payment  of  the  $1,600  to  the  plalntUt, 
and  the  full  settlement  of  the  costs  by  the  de- 
fendant We  assume  tliat  it  was  on  this 
ground  that  the  motion  of  the  plaintiff  was 
overruled.  It  Is  very  plain  that  the  plalntllf 
could  not  maintain  an  original  action  for  the 
interest  Hayes  v.  Itailway  Co.,  64  Iowa. 
753,  19  N.  W.  Rep.  245.  The  motion  to  dock- 
et the  case,  and  try  another  feature  of  the 
controversy  between  the  parties,  was  right- 
ly overruled,  because  there  was  no  proper 
case  to  be  redof^eted.  The  question  U  en- 
tirely different  from  a  motion  to  retax  costs, 
wlilch  Is  allowed  by  reason  of  some  mistake 
of  an  officer  In  making  up  a  cost  bill  after  the 
final  decUon.  Here  the  plaintiff  la  seeking 
to  renew  a  controversy  as  to  the  amount  of 
the  recovery,  which  he  should  have  pres^ted 
at  some  time  while  the  case  could  be  snld  to 
be  in  court  It  appears  to  us  that  the  case, 
08  presented.  la  in  principle  identical  with 
Hayes  v.  Railway  Co.,  st^ira.  The  cases 
would  be  Identical  If  the  plaintiff  In  this  case 
hod  brought  an  orlgIn.il  action  for  the  inter- 
est It  would  lead  to  all  manner  of  oncer 
tainty  In  the  administration  of  Justice,  and 
there  would  be  no  end  of  litigation,  tf  par- 
tlea  are  allowed,  by  motion,  to  redocket  causes 
after  every  cent  of  damages  and  cotii^  are 
l>ald.  and  make  on  issue  demanding  a  recov- 
ery for  a  greater  amount  13ie  Judgment  ot 
the  district  court  la  afdrmed. 


•  OOMFOBT  r.  ORAHAM. 
(Sivmne  Court  of  Iowa.    Jan.  25,  1893.> 

AonOM  rOR  FSBS— RBPBBSSaTATiVB  or  UHINCOB- 
POBATBD  AsaociATlOK— LtABILITIlS. 

1.  Where  plaintiff,  in  an  action  tar  pnte^ 
sioDal  services,  indudes.  In  the  amount  sought 
to  be  reoovered.  charges  for  attendance  at  the 
taking  (tf  certain  depoeitiooB,  which  attmdanoe 
is  prSiibited  br  Code,  {  3738,  this  indnsion  wUI 
not  defeat  plaintifrs  right  to  recover  th* 
whtde  amount  sought  where  other  services  rra.- 
dered  by  him  are  worth  such  amount. 

2.  whm  defendant,  oetlDg  as  the  t^r»- 
eentattve  of  an  miincorporateiL  vxduntarr 
association,  contracts  i<x  the  professional  em- 

Sloyment  of  plaintiff,  this  contract  will  bind 
efendant  iwnonally,  such  aasociatioD  not  be- 
ing a  print^^  that  will  be  recognized  by  the 
law. 

Appeal  from  district  court,  Blackhawk 
county;  0.  F.  Couch,  Judge. 

Action  against  defendant  for  services  reo* 
dered  as  an  attorney.  Answer  in  denlak 
Trial  to  court  Judgment  for  defaidanC 
PlalntUt  appeals. 
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J.  J.  TVdlerton,  for  appeQant  BcleBf  Hin- 
ted *  Botes,  tor  ftppeUee. 

KINNB,  J.  1.  The  material  fiicts  In  this 
case  are  that  the  defendant,  Graham,  and 
others  were,  in  1886  and  1S87,  plaintiff  In 
an  action  then  pending  In  the  district  court 
of  Bladdiawk  coonty,  wherein  O.  R.  Miller 
and  others  were  defendants.  The  ease  had 
once  been  tried,  and  appealed  to  the  Btq>reme 
court,  in  which  tribunal  plaintiffs  were  de- 
feated. Pending  the  retrial,  Graham,  on  be- 
half of  the  body  be  represented,  desired  to 
take  d^Kwltlons  of  members  at  the  order  of 
A.  O.  U.  W.  In  Minnesota,  and  arranged 
with  plaintiff  to  procure  the  witnesses,  and 
see  that  the  depositions  were  taken  and  re- 
torned  in  due  time.  Plaintiff,  in  person,  at- 
tended the  taking  of  the  deporitions  (which 
were  taken  on  commission)  before  a  notary, 
and  was  Instrnmental  in  procuring  the  wit- 
nesses, and  ascertaining  what  they  could  tes- 
tis to,  and  that  their  testimony  was  mate- 
itaL  For  an  tills  serrloe  he  durged  $126. 
Graham  refused  to  pay.  l^erefore  plaintiff 
bnni^t  this  action.  Defendant  Insists  that 
the  services  wotc  valiwlees;  that  they  were 
rendered  for  him  while  he  was  acting  In  a 
roprcscntatlTe  capacity;  and  that  It  was 
Bgreed  and  understood  that  defendant  should 
not  be  personally  UaMe. 

2.  Tb»  petition  arers  that  the  services 
were  reasonably  worth  the  sum  charged 
tiwreCor.  ThB  answer  Is  a  denial.  Conceding, 
for  axgoment's  sake,  that  defendant  em- 
ployed plaintiff,  it  appears  tliat,  so  far  aa  Ids 
snrtces  diarged  for  pertidned  to  his  being 
preamt  when  the  depositions  were  being 
taken,  tb^  wen  rendered  in  violation  of 
oar  statute,  whli^  in  such  cases  prohibits 
parties  and  their  attorneys  from  being  pres- 
ent at  tiie  examination  ot  witnesses,  where 
a  deposition  Is  taken  upon  Interrogations, 
nnleas  both  sides  are  represented.  Code,  | 
3738.  Such  services  having  been  thus  ren- 
dered, it  la  doubtful  if  plaintiff  should  be 
permitted  to  recover  tiierefor.  It  does  not 
appear,  howemr,  whether  the  deposttloDS 
thus  taken  were  used  at  the  trial.  Plaintiff 
rendered  other  services,  which  are  diown  to 
be  worth  the  amomit  he  seeks  to  recover  of 
defendant.  He  hunted  up  witnesses,  and  as- 
certained what  they  conid  testify  to.  For 
this  he  has  received  no  compensation. 

3l  It  is  insisted  that,  in  making  the  contract 
with  plaintiff,  defendant  was  acting  In  a 
representative  capacity  only,  and  hence  Is 
not  pecwmally  liable.  It  appears  that  plaintiff 
was  a  member  <rf  the  order,  and  knew  that 
defendant  was  acting  In  b^iatf  of  the  branch 
of  the  order  in  Iowa,  of  which  he  was  then 
the  head;  and  it  Is  true  that  defendant.  In 
writing  plaintiff  about  the  woriE  he  was  to 
do.  expressed  t2ie  hope  tliat  he  (plaintiff) 
"woidd  consider  it  a  labor  of  love."  But 
plaintiff  In  Us  reply  saj^:  "My  labors  of 
love  are  somewhat  extensive  here,  but  vriU 
do  the  best  I  can  In  part,  and  you  can  send 


me  the  balance  If  you  recover."  Plaintiff 
did  not  charge  full  value  for  his  services. 
Except  defendant's  naked  statement  in  his 
testimony  iliat  he  was  acting  in  the  matter 
In  a  representative  capacity,  we  And  no  evi- 
dence whatever  to  JustU^  the  contention 
that  such  was  the  arrangement  or  under- 
standing between  plaintiff  and  defendant 
It  api>eai8  to  us,  also,  that  If  the  defendant 
sought,  as  he .  did,  to  shield  himself  from 
personal  liability  because  the  contract  for 
SGiMcefl  was  made  In  a  representative  ca- 
pacity. It  was  incumbent  on  him  to  establish 
that  fact  He  has  not  done  so.  On  the  con- 
trary, we  think  It  clearly  appears  that  the 
order  which  defendant  claimed  to  represent 
was  an  unincorporated,  voluntary  associa- 
tion, and  hence  he  represented  no  prlndpal 
which  the  law  recognized;  hence.  If  it  be 
conceded  that  defendant  undertook  to  act 
for  such  an  association,  he  Is  personally  lia- 
ble Lewis  V.  TUton,  64  Iowa,  220,  19  N.  W. 
Rep.  911;  Reding  v.  Anderson,  72  Iowa, 
498,  34  N.  W.  Rep.  300.  It  is  true  that  tho 
judgment  in  this  case  stands  as  the  verdict  of 
a  jury,  and  cannot  be  disturbed  If  It  finds  sup- 
port in  the  evidence.  We  are  unaUe,  how- 
ever to  see  that  defendant  has  established 
any  of  bis  claims,  and  the  Judgment  must  be 
reversed. 


OTFT  OF  FT.  POI>GEI  v.  BUNNBAPOLHI 
ft  ST.  L.  RT.  00.  at  aL 
(Supreme  Gonrt  of  Iowa.  Jan.  28»  1888.) 

tUlLBOAD  CaOSStKOS  —  PUBLIC  Nbobssitt  —  Rs- 
CBIVBES— COMITT— CoyTiyUAHGB  —  COMMUHIOA.- 
TIONS  BSTWBBH  ATTOBSST  AND  CLIBNT. 

1.  In  mandamus  by  a  dty  to  compel  flie  r^ 
cdver  of  a  railroad  etnnpany,  appointed  in  pro- 
ceedings to  foreclose  a  mortgage  to  oonstmct 
K  street  crossing  over  Its  tracks,  a  modcn  tta 
a  cootinuaucs  until  the  ftyreclosore  of  the  mor^ 
gage,  and  until  the  depoiationB  of  the  receiver 
could  be  taken,  and  to  allow  the  creditors  to 
intervene,— no  reason  appearing  for  a  continn- 
anoe  until  the  forecloenre,  or  why  the  deposl- 
tlMis  Gonld  not  have  been  taken  la  time  to  use 
on  the  trial,  and  no  definite  showing  having 
been  made  as  to  the  pnrjHMe  of  the  creditoES 
to  intervene,— wa«  properly  overruled. 

2.  Whera  it  apiwaxs  that  many  pet^le  te- 
ride  on  the  street  in  question;  that  the  only 
other  crossing  in  that  vicinity  Is  rendered  dan- 
gerous by  reason  of  the  switching  of  cars;  and 
that  there  is  great  delay  and  Inconvenience 
incident  thereto,  which  would  be  obviated  by 
the  crossing  sought  to  be  e3tabli8hed,-^e  court 
properlyheld  it  a  pnblic  necessity. 

3.  The  fact  that  there  was  a  steep  hill  at 
oae  end  of  the  street  which  rendered  It  Imprac- 
ticable for  loaded  teams,  would  not  excuse  the 
company  from  building  the  crossing  before  the 
hill  was  graded,  where  there  are  dtizens  liv- 
ing oa  the  street,  between  the  hill  and  tlie  rait- 
road,  who  desire  to  pass  over  It 

4.  Where  mandamas  agalnBt  a  receiver  Is 
Instltoted  in  the  conrt  which  appointed  him, 
and  the  court  entertains  the  aetloB,  he  cannot 
object  th^  it  is  an  impr<^r  remedy,  or  that 
fha  relief  sought  might  have  been  obtained  In 
a  more  summary  and  leas  formal  manner. 

5.  Where  the  petition  prays  for  a  "sood, 
sufficient  and  safe"  croesiog,  and  the  evidtmoe 
shows  that  a  grade  croesiag  would  not  be  a 
"good,  Buffident,  and  safe"  one,  the  court  may. 
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ODder  Its  power  to  control  the  expendltare  of 
money  hj  the  recfivtir,  order  the  constmctioQ 
of  an  overhead  crofising,  and  adopt  and  fncor^ 
porate  in  its  jnc^nnent  plans  and  speciflcatloiis 
thereof,  and  ordar  wrn  fradiiu  of  its  ap- 
proaches. 

6.  It  U  not  error  to  refnse  to  allow  the  re- 
ceiTer  to  adopt  anch  a  plan  for  the  eroaring  as 
to  him  aeenu  proper,  eepedally  where  the  de- 
fense that  the  crossing  is  unnecessary  is  made. 

7.  The  companT's  insolrency  does  not  re- 
lieve it  from  the  discharge  of  its  duty,  under 
Code,  I  1262,  which  protid^  that  any  rail- 
road corporation  may  raise  or  lower  any  high- 
way for  the  purpose  of  having  its  railway  cross 
over  or  under  the  same,  and  shall  put  such  high- 
war  in  aa  nod  eondituui  and  repair  as  before 
mnm  altrntnon. 

8.  Comity  does  not  demand  that  proceed- 
ings against  the  recover  of  a  railroad  company, 
Institnted  in  the  court  which  appointed  him, 
to  compel  him  to  construct  a  highway  crossing 
over  Its  tracks,  shall  be  delajed  to  await  the  ac- 
tion of  the  court  of  another  state,  which  ap- 
pointed the  receiver,  as  to  tlie  mortgaged  prop- 
erty in  that  state. 

9.  It  is  not  error  to  overrule  a  motion  to 
etril£e  out  the  testimony  of  defendant's  attor- 
ney, when  called  and  examined  hr  plaintiff, 
in  rtiation  to  action  taken  by  Urn,  statements 
ha  had  inada  aa  attorn^  for  defendant,  and  the 
authority  on  Triiich  he  acted,  on  the  eronnd  that 
It  is  'incompetent,  tmmatmal,  and  because  the 
same  called  for  a  ctHumuiiicatioa  between  at- 
torney and  client,"  where  no  privileged  oom- 
monicatioDs  are  brought  out. 

Appeal  from  district  oour^  Webster  coun- 
ly;  Jolm  L.  Stevens,  Judge. 

Action  to  compel  defradanta  to  construct  a 
«roBsing  over  certain  railway  tracks  in  a 
«treet  of  plalntUf.  There  was  a  trial  by  the 
oonrt,  and  a  Jodgmoit  in  favtar  at  pUtlnOff. 
"^le  iateaSaata  and  an  Interrenw  appeaL 

A.  B.  GUuke  and  R.  BC.  Wris^t,  for  appel- 
lants. Botsford,  Healy  *  Eealy.  for  appel- 
lee. 

ROBINSON,  O.  J.  'Hie  plaintiff  la  a  munic- 
ipal corporation  duly  organized  under  the 
laws  of  tills  state.  Mltohtf 's  snbdiTlslon  of 
block  142  of  the  Town  Company  addition  to 
tiie  town  of  Ft  Dodge  was  surveyed  and 
platted  In  the  year  1867.  One  of  the  streets 
tnclnded  in  the  plat  la  Warren  street  It  ex- 
tends from  Bntterworth  street,  on  the  east, 
westward  across  Lemp  street,  to  Sixth 
street,  and  is  further  north  than  any 
oilier  street  which  extends  from  east  to 
west  tn  that  part  o<  the  dty.  In  tlie 
year  1881  the  defendant  the  Minneapolis  ft 
St  Louis  Railway  Company,  a  corpora^ 
tion,  made  an  excavation  across  Warren 
fltreet,  from  a  point  north  of  It  In  a  direc- 
tion west  of  south.  The  excavation  was 
about  10  feet  in  depth,  and  nearly  TO  feet  in 
width,  and  through  it  were  laid  several 
tracks  of  llie  railway  company.  The  plain- 
tiff asked  that  a  peremptory  writ  of  manda- 
mus Issue,  and  that  defendants  be  required 
to  conBtruct  forthwith  a  safe  and  sufflci^t 
crossing  over  and  across  the  excavation  In 
Warren  street  On  the  28th  day  of  June, 
1888,  In  an  action  then  pending  In  the  dis- 
trict court  of  Hennepin  county,  In  the  state 
of  Minnesota,  which  bad  been  brought  by 


Henry  Seibert,  trustee,  for  the  foreclosure 
of  a  mortgage  on  the  property  of  the  rail- 
way company,  the  company  was  decreed  to 
be  Insolvent,  and  W.  H.  Truesdale  was  ap- 
pointed receiver  of  all  its  property.  On  the 
same  day,  in  an  action  then  pending  In  the 
district  court  of  Webster  county.  In  this  state, 
for  the  foreclosure  of  the  same  mortgage, 
in  the  name  of  the  same  trustee,  Tmesdale 
was  duly  app<^ted  receiver  of  the  property 
of  the  company  in  this  state.  He  qualified 
and  entered  up<Hi  the  discharge  of  his  dnUes 
as  receiver,  and  took  possesaltm  of  ttke  rail- 
way property  of  the  company,  which  he  has 
be^  operating  since  the  30th  day  of  June. 
1888.  The  company  and  the  reoAver  -were 
made  parties  deferd.int  Seibert  as  trnstee. 
intervened,  and  iolneO.  the  defmdauts  in  re- 
sisting the  demands  of  plaintiff.  The  district 
court  found  that  plaintiff  was  entitled  to  the 
uelief  demanded,  and  ordered  the  receiver  to 
constmot  a  oroaring,  and  to  grade  the  ap- 
proaches neoesBaxy  to  lis  use.  It  also  or- 
dered that  a  peremptory  writ  of  mandamus 
issue  against  the  defendants,  commanding 
them  to  pof orm  tlie  rmuiramants  of  the 
Judgment 

1.  This  action  was  ocnmnenoed  on  the  2(Mti 
day  of  July.  1880.  On  the  7th  day  of  Octo- 
ber, 1890,  the  defendants  filed  their  answers, 
and  the  intervener  his  petitlmL  On  the  next 
day  the  receiver  filed  a  moticm  iwfrtng  a 
continuance  of  the  case  until  the  action  for 
the  foreclosure  of  the  mortgage,  th«i  pend- 
ing in  the  same  oonrt,  should  be  tennmated. 
and,  in  case  tiiat  should  be  found  to  be  an 
insufficient  ground,  that  the  cause  be  contin- 
ued untU  the  depoatdon  of  the  reoetver  ooold 
be  taken,  and  until  certain  creditors  could 
Intervene.  The  motion  was  oTerroled.  No 
reason  for  a  oonthinanoe  vntU  the  f<«ecio- 
Bore  proceedings  should  be  feenninated  were 
shown.  The  duty  of  the  receiver  to  ccm- 
struct  the  crossing  did  not  depend  upon  the 
decree  which  was  asked  for  in  that  case. 
The  fact  which  the  receiver  claims  his  depo- 
sition would  show  was  that  he  had  no  funds 
with  which  to  make  the  desired  croaslng. 
The  allegation  in  regard  to  the  oreditoan 
whose  intervoitlon  was  desired  is  to  the 
effect  that  the  reoelver  had  been  notified  by 
counsel  that  they  proposed  to  resist  the  fex- 
peodlture  which  the  crossing  would  make 
necessary.  No  reason  tor  the  failure  to  take 
the  depositlcm  in  time  tot  use  at  the  trial 
was  given,  and  the  showing  in  regard  to  the 
purpose  of  the  creditors  to  interrme  was 
altogether  too  ind^ntte  and  tmoertain  to 
require  a  continuance  on  that  ground,  even 
If  it  were  conceded  that  they  would  have  had 
a  right  to  IntMrene,  on  the  showing  made 
The  motion  was  properly  oremiled. 

2.  The  exlstrace  of  Warren  street  as  a 
public  way  at  the  time  the  excaratloD  was 
made,  and  the  railway  through  It  was  con- 
structed. Is  denied  by  appeUants.  The  plat 
of  Mitchell's  subdlvlsltm  was  filed  for  record 
about  14  years  betw  tlw  exoavatfcm  vas 
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made.  Hie  evidence  jnstlfled  the  court  In 
findtng  that  the  street  had  been  dedicated  to 
the  public,  and  accepted  and  used  for  sev- 
enX  years  before  that  time,  and  that  it  was 
then  a  public  street  The  ezcaratlon  pre- 
vents all  travel  between  points  east  and 
points  west  of  It  on  Warnai  street.  The  evi- 
dence tends  to  show  that  It  Is  a  source  of 
mnch  trouble  to  the  public,  especially  to 
people  living  on  and  near  Warren  street, 
and  that.  If  a  suitable  crossing  were  made, 
It  would  be  of  great  advantage  to  those  peo- 
ple, and  to  the  general  public;  that  the 
amount  of  travel  between  the  business  and 
other  portions  of  the  city  south  of  Warren 
street,  and  the  country  north  of  It,  Is  large; 
that  the  railway  crossing  on  Sixth  street  Is 
especially  dangerous  for  persons  approach- 
ing it  from  the  south;  that  the  switching  of 
i-ars  in  the  vicinity  of  that  crossing  causes 
frequent  delays  to  persons  uring  Sixth 
street;  end  that  the  desired  cros^g  would 
open  a  new  route,  which  would  enable 
persoM  who  have  occasion  to  go  through 
that  part  of  the  dty  to  avoid  the  danger  and 
delay*  taicldmt  to  the  Sixth  street  crossing. 
The  showing  that  the  crossing  is  a  public 
necessity  fully  sustains  the  finding  of  the  dis- 
trict court  to  that  effect  It  is  said,  how- 
ever, that  Warrm  street  would  not  be  In 
( ondltion  to  travel  If  ttrn  crossing  were  built, 
for  the  reason  that  there  la  a  steep  hill  In 
the  east  part  of  It,  which  Is  not  practicable 
for  loaded  teams,  and  which  would  prevent 
a  general  use  of  the  street  until  It  Is  prop- 
erty ended.  That  objection  does  not  apply 
to  the  use  of  the  street  1^  dtlsens  living  on 
It  who  desire  to  pass  to  and  from  their 
homes,  which  are  west  of  the  bill  and  east 
of  the  excavatlwL  Moreover,  the  evidence 
fihows  Uiat  a  bridge  has  already  been  built 
over  Soldier  creek,  opposite  the  west  end  of 
Warm  street,  with  the  view  to  the  construe* 
tion  of  the  crDsstng  in  question,  and  that  the 
Improvement  of  the  street  east  of  the  cross- 
ing was  suspended  after  the  excavation  was 
made,  and  because  of  it  The  showing  of 
good  fiiith  on  the  part  of  the  city  Is  ample 
to  Jnstuy  an  order  for  the  crosstog  before 
the  fam  la  graded. 

a  Ttie  petition  did  not  describe  the  kind 
of  crossing  desired,  and  appellants  contend 
that  tbe  relief  granted  bj  the  district  court 
waa  not  anthorised  by  the  pleadings.  It 
Aould  be  remembered,  In  this  connection, 
that  this  proceeding,  although  In  form  an  ac- 
Hou  of  mandamus,  waa  instituted  in  the 
eoort  wUkdi  appointed  the  receiver  for  the 
property  of  the  company  In  this  state,  and 
which  baa  authority  to  control  his  actions, 
md  the  property  which  Is  in  his  possession. 
If  the  pleadings  snd  the  evidence  properly 
submitted  Aow  that  the  plaintiff  was  In  fact 
eatltted  to  tbm  reUef  granted,  it  should  not  be 
defeated  because  the  relief  mU^t  have  been 
Obtained  ta  a  more  summary  and  less  formal 
manner.  The  pleadings  were  sufficient  to 
iBToke  tbb  JurtodlctlMi  of  the  eonrt.  and  the 


proof  showed  that  the  desired  crossing  was 
a  public  necessity,  and  within  the  power  of 
tlie  court  to  order.  The  plalntiS  did  not,  In 
terms,  ask  for  an  overhead  crossing,  but  the 
facts  which  were  pleaded  and  established 
by  the  evidence  show  that  a  grade  crossing 
would  not  have  been  a  "good,  sufficient,  and 
safe  crossing  over  and  across"  the  excava- 
tion which  the  petition  demanded;  that  It 
would  not  have  put  the  street  In  as  good 
condition,  approximately,  as  it  was  In  before 
tbe  excavation  was  made;  and  that  an  over- 
head crossing  was  necessary  to  accomplish 
that  purpose.  City  of  Newton  v.  Railway 
Co..  66  Iowa,  422,  28  N.  W.  Rep.  90S;  Gates 
V.  Railway  Co.,  82  Iowa,  528,  48  N.  W.  Rep. 
1040.  The  Judgment  required  the  erection 
of  an  overhead  crossing  according  to  a  plan 
and  spedflcatlon  which  were  Incorporated 
In  the  judgment,  and  the  grading  of  ap- 
proaches. The  pleadings  did  not  contain  any 
spedflc  descilption  of  the  crossing  derired; 
but  it  was  within  the  power  of  the  court, 
under  the  averments  of  the  petition*  and  the 
provisions  of  the  statute  applicable  to  such 
cases,  Inclndtog  those  which  relate  to  re- 
ceivers, to  ascertain  the  Und  of  crossing 
which  was  required,  and  to  provide,  in  a 
spedflc  and  definite  manner,  for  Its  con- 
stmctioiL  Bvidence  woa  taitrodnced  on  the 
part  of  plaintiff  which  tends  to  show  that  a 
crossing  substantially  like  that  ordered  hy 
the  court  was  a  proper  one;  and,  although 
some  of  the  spedfleatlons  adopted  by  the 
court  were  not  referred  to  In  the  evidence, 
yet  tSxvy  are  not  made  the  subject  of  com- 
I^aint  Appellants  Insist  that  the  court  erred 
in  not  permitting  the  receiver  to  adopt  such 
a  plan  for  the  crosting  as  seemed  to  him 
proper,— not  that  It  erred  In  incorporating 
certain  spedfleatlons  In  the  plan  which  It  or- 
dered to  be  carried  into  effect  The  defend- 
ants offered  no  evidence  In  regard  to  the 
kind  of  a  crossing  whidi  should  be  made, 
bat  rdled  upon  thdr  defense  that  a  crossing 
was  not  needed,  and  that  the  eoturt  was  not 
anthortzed  by  the  law  and  the  facts  to  order 
oD»  in  this  case.  In  our  opinion  the  defense, 
to  that  extent  was  not  well  gnranded.  In 
reaching  the  cmduslon  that  the  court  did  not 
eiT  In  adopting  a  plan  and  q>edflcatlons  for 
the  crossing,  we  rely  In  part  upon  the  fact 
that  It  waa  within  the  power.  If  not  the  duty, 
of  the  court,  in  ordering  an  Improvement  to 
be  made  by  the  receiver,  to  ascertain  and 
Umlt  its  probable  cost 

4.  Much  Is  said  In  ailment  In  r^ard  to 
I  he  trust  character  of  the  property  whldi  la 
In  the  hands  of  the  recdver,  the  right  of  cred- 
itors of  t'le  company  to  appear  and  resist  the 
application  of  any  part  of  that  property  to 
the  construction  of  the  crossing  in  question, 
and  the  duty  of  the  courts  of  this  state  to  re* 
spect  the  orders  and  decrees  of  the  district 
court  of  Minnesota  In  appointing  a  receiver 
and  managing  the  property  of  the  company. 
It  may  be  conceded  that  all  the  property  of 
the  company  In  the  hands  of  the  receiver,  in- 
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clndlng  the  rerenuee  derived  from  Its  use.  Is 
beld  In  trust  for  tlie  l>i>Defit  of  creditors  of 
the  company.  But  It  does  not  follow  that 
they  con  control  the  expenditures  of  money 
and  the  use  of  the  property  In  ail  cases  It 
Is  for  the  general  benefit  ot  all  the  partlea  In 
Intei-est  that  the  railway  of  the  company  be 
operated,  and  that  Its  track  and  appurte* 
nances  be  k^t  In  a  proper  condition  for  that 
piurpose.  But  the  law  ^res  to  municipal  cor^ 
porations  and  to  others  rights  which  cannot 
be  Ignored  or  defeated  by  the  InsolTent^  of 
the  company  and  the  demands  of  Its  cred- 
itors. Among  such  rights  Is  that  of  Insisting 
tliat  where  a  street  has  been  raised  or  low- 
f^red  for  tho  purpose  of  baring  the  railway 
pass  over  or  under  it,  as  soon  as  practicable 
thereafter  it  shall  be  put  in  as  good  repair 
and  condition  as  it  was  in  before  the  altera- 
tion was  made.  Code,  1 1262.  The  burden  of 
putting  It  in  the  condition  required  ia  Imposed 
on  the  railway  company,  and  attaches  when 
the  railwf^  Is  consti-ucted.  The  burden  Is  so 
comiected  with  the  right  to  maintain  and  op- 
erate the  railway  that  liens  acquired  by  cred- 
itors on  the  railway  property  must,  of  neceB- 
■i^,  be  subject  to  it,  as  much  as  they  are  to 
the  ordinary  expenses  incurred  in  operating 
the  railway.  ISierefore,  it  Is  within  the  pow- 
er of  the  proper  ooort  to  order  the  receiver 
to  construct  the  crosslDgB  necessary  in  such 
cases,  notwltlistandlng  ihe  objections  of  the 
holders  of  liens  created  by  a  mortgage  of  the 
railway  property.  Such  Uenholders  are  not 
necessary  parties  to  a  proceeding  Institated 
to  compel  the  making  of  the  crossing,  al- 
thou^  there  may  be  cases  to  which  th^ 
would  be  proper  parties.  Nor  does  comity 
demand  that  the  enforcement  of  the  du^ 
Imposed  by  statute  be  defen-ed  to  await  the 
uctlon  of  the  courts  of  another  state.  It  Is 
not  a  esse  to  which  the  rules  of  comity  are 
apphcable,  but  involves  rights  which  grow 
out  of  the  ttse  of  properly  within  the  state, 
to  enforce  which  such  property  should  be  sub- 
jected. If  neceasary.  The  action  of  the  dis- 
trict court  of  Hennepin  coun^  In  Mtnne&ota, 
and  of  the  district  court  of  Webster  county 
in  this  state,  in  the  cases  pending  for  the 
foreclosure  of  a  mortgage  on  the  railway 
property^  could  not  affect  the  right  of  plain- 
tiff to  Insist  upon  the  making  of  a  proper 
crosBlng;  and  the  district  court  did  not  err, 
in  this  case,  in  refusing  to  make  its  action  de- 
pendent upon  the  decrees  which  should  be 
rendered  In  those  cases. 

5.  R.  M.  Wright  was  called  as  a  witness)  for 
plaintiff.  Before  he  testified,  his  testimony 
was  objected  to,  on  the  ground  that  it  was 
"Incompetoit,  immaterial,  and  because  tiie 
same  called  for  a  communication  between  an 
attorney  and  his  client"  The  objectitm  was 
properly  overruled,  for  the  reason  that  at 
that  time  there  was  nothing  before  the  court 
to  indicate  what  the  testimony  would  be. 
When  the  witness  had  completed  his  testi- 
mony the  defendant  moved  to  strike  It  from 
tbm  iMordt  on  substantially  the  same  grounds 


as  those  stated  In  Um  objectlcm.  Tlie  ruling 
on  the  motion  was  reserved,  without  objec- 
tion, and  It  does  not  nppear  that  It  was  ever 
made;  and,  as  tills  Is  an  action  at  law*  we 
may  presume  that  It  was  waived.  But  treat- 
ing the  objection  as  made  at  a  proper  time, 
nnd  as  being  b^ore  us  for  determination,  we 
must  hold  that  It  Is  not  well  grounded.  The 
testimony  ot  the  witness  rtiated  to  actions  he 
iiad  mken.  and  statements  he  bad  made,  as 
attorney  for  defendants,  and  the  autliority 
tmder  whic^  he  acted.  It  does  not  appear 
that  he  testified  to  any  privileged  commiml- 
cation,  Willie  some  of  his  statements  tended 
to  show  an  admission  that  the  crossing  should 
be  a  bridge,  and  that  the  receiver  had  funds 
in  his  possession  whloli  he  declined  to  use  in 
making  the  crossing,  on  the  ground  that  he 
thou^t  the  rl^ts  of  the  city  were  Inferior  to 
those  of  others.  Home  ot  the  erldenoe  was 
material  and  competeut  The  objection  and 
motion  did  not  specify  the  parts  which  It 
was  claimed  shotild  be  excluded,  but  w^re 
directed  to  all  of  it,  and  wwe  property  over> 
ruled,  for  that  reason. 

6.  The  conclusions  we  have  aunouoeed  dis- 
pose of  all  material  questions  in  the  case. 
The  evidence,  so  far  as  questioned.  Is  ample 
to  support  the  flndlnga  uf  the  district  court* 
and  we  discover  no  suffideut  gromid  tor  dls- 
tnrUng  its  Judgmoit  AfilroMd. 


STATB  r.  WALUOK. 
(St^me  Oontt  of  lows.    Jan.  28,  1898.) 

EiiBszzi.BMiirr  by  Aobxt — Iktbn't. 

Defendant  was  Indicted  for  embesiling. 
as  agent,  notas  and  money  bdongiog  to  a 
msohmery  eompany,  received  br  faim  on  sales 
of  their  machinery.  Defendant's  contract 
with  the  company  was  on  a  printed  form, 
rigned  by  the  parties,  and  pnmded  that  de- 
foidant  should  ranlt  to  the  company  tiie  pn^ 
ceeds  from  sales  on  receipt  of  the  money,  less 
a  certain  discount,  and  uidorae  and  guaranty 
notes  taken,  and  turn  them  over  to  the 
company  on  a  named  future  date.  Attached 
to  the  printed  contract  was  a  typewritten 
agreement,  signed  and  dated  at  the  same  time 
as  the  other,  wherein  the  company,  "at  time 
of  settiement,"  agreed  to  accept,  without  de- 
fendant's guarantr.  notes  taken  for  machinray, 
under  certain  drcumstancee.  The  proseention 
put  the  contracts  in  evidence,  and  offered  testi- 
mony of  sales  mada  by  defendant.  He  ob- 
jected, becausa  it  appeared  from  the  contracts 
that  he  had  a  right  to  use  the  money  received 
from  sales.  Hdd,  that  the  objeotion  was 
properly  sustained,  as  the  evideaice  offered 
was  not  inconsistent  with  the  constractiou 
given  hr  defendant  to  the  contracts,  whidi  was 
a  reasonable  construction:  and,  if  In  good  taith 
he  used  the  proceeds  from  sales,  intending  to 
settle  for  the  machinery  under  the  proviuixis 
ol  the  typewritten  agreemeot,  thwe  would  be 
no  such  intent  to  embesale  as  is  neoessaiy 
undo'  Oode.  I  8900. 

Appeal  from  district  ooort,  Iowa  eomi^; 
8.  H.  Fairoll,  Judge. 

Indictment  for  embezzlement  The  court 
directed  a  verdict  for  the  defendant,  and  tlM 
state  appealed. 
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J.  T.  B«em.  Co.  Atty.,  O.  Hedges.  X  H.  Fee> 
■an.  and  John  Y.  Stone.  Att7-  Oen..  for  the 
State.  H.  Howard  and  M.  J.  Wade,  for  ap- 

GRANGER,  J.  The  Warder.  Bodmell  A 
GlGDwner  Company  Is  a  corporation,  and  aa 
tmcii,  by  a  written  contract,  appt^ted  tiie  de- 
f^idant  as  Its  .igent  for  the  sale  of  "Cham- 
pion blndera,  mowers,  reapers,"  etc  In  the 
agreement  the  comp:mr  Is  designated  aa 
"first"  and  the  defendant  as  the  "second"  par^ 
ty.  The  following  are  material  parts  of  the 
agreement,  as  Indicating  the  obligations  of  the 
defendant:  '*Ttie  second  party  further  agrees, 
in  acting  as  such  agent,  to  reccWe  these  ma- 
chines, and  pay  the  freight  and  all  charges 
on  them;  t-j  shelter  and  take  good  care  of 
them  untU  sold;  and  to  sell  them  only  to  such 
farmers  as  are  known  by  them  to  be  perfect- 
ly good  and  respondblo,  or  require  ample  se- 
tnirlty  when  credit  Is  given ;  to  take  all  notes 
on  the  blanks  of  tLu  Warder,  Bnshnell  A 
tilessner  Company,  dne  at  the  dates  above 
mentioned,  and  bearing;  interest  at  the  rate  of 
eight  per  cent  from  A.ugti8t  1, 1880,  until  due, 
und  ten  ptf  cent  after  due.  and  made  paj'a- 
ble  at  the  bank  or  express  ofQce  nearest  the 
residence  of  tbe  purch.iser;  each  note  to  be 
tadorsed  and  guarantied  by  the  party  of  the 
second  part.  In  the  following  form,  viz.:  'For 
value  received,  we  hereby  guaranty  the  pay- 
ment of  the  within  note  or  any  exten^on 
thereof,  and  waive  protest,  demand,  and  no- 
dce  of  nonpayment  ihereof.'—end  notes  as 
above,  for  the  full  amount  of  these  bills,  to 
be  turned  over  to  the  Warder,  BuahneU  A 
Glessner  Company  by  the  first  day  of  August, 
1890.  The  second  party  further  agrees  to  re- 
mit to  tbe  Warder,  Bushnell  A  Glessner  Com- 
pany the  proceeds  of  each  and  all  caah  or 
Iiart  cash  sales  of  Champion  machines, 
promptly  on  receipt  of  Uie  money,  remitting 
the  net  prices  as  stated  above,  less  a  dlscotmt 
■of  five  per  cent  on  tbe  net  amonnt  of  cash 
tvmitted."  The  contract  containing  these 
lirovlslona  Is  made  by  filling  a  pilnted  form, 
und  is  signed  by  the  parties,  December  19, 
?SS9.  Attached  thereto.  In  QT>e writing,  of  the 
fume  date,  and  also  signed  by  the  parties.  Is 
the  following:  "In  consideration  of  Charles 
Wallick,  the  party  of  the  second  part,  maldng 
an  exclusLve  contract  with  the  Warder,  Bush- 
nell A  Glessner  Company,  party  of  the  first 
Ihirt,  to  sell  C3uimplon  harvestiug  maebinef  In 
the  territory  named.  In  a  contract  made  with 
the  first  party  this  date,  and  hereto  attached, 
nnd  of  which  this  agi'eement  Is  made  a  part, 
aud  in  consideration  of  the  covenants  herein 
made  by  secMid  party,  the  first  party  agrees, 
at  time  of  settlement,  to  accept,  without  be- 
ing guarantied  by  said  second  party,  notes  of 
farmers  taken  for  Champion  ma  chinos,  on  Its 
blanks,  signed  by  persons  owning  farm  real 
estate  and  personal  property  worth  at  least 
one  thousand  dollars  over  and  above  all  dobts 
and  exemptions,  or  nocus  on  its  blanks  taken 
for  CUamplon  machlnce,  and  secured  by  a 


first  mortgage  aa  the  nuudUne,  or  other  good 
perscmal  property  exempt  from  the  opwatlon 
of  a  landlord's  lloi,  to  the  value  of  twice  the 
amount  of  the  notes,  provided  all  the  notes 
described  In  the  mortgajfe  are  turned  over  to 
the  first  par^;  and  the  second  party  hereby 
warrants  the  notes  to  be  turned  over  by  him 
under  this  agreement  to  be  of  the  character 
required  by  this  agree  meet,  and  to  conform 
to  the  requirements  thereof;  notes  not  classed 
as  above  to  be  guarantlo4l  by  said  second  par- 
ty in  the  form  provide  in  the  contract." 
The  two  instruments  are  In  the  record  as  Ex- 
hibits B  and  A,  B  being  the  former.  The  in- 
dictment  charges  tiie  d^endant  with  embez- 
zling notes  and  money,  in  violation  of  his 
duties  BS  agent  under  the  terms  of  these  con- 
tracts. At  the  triai  of  the  Indictment,  after 
the  introduction  in  evidence  of  the  contracts, 
the  defendant  objected  to  testimony  showing 
the  sale  by  Mm  of  machinery,  because  from 
the  contract  in  evidence  it  appeared  that  he 
bad  the  right  to  use  money  that  came  into 
his  hands.  The  court  expressed  its  views  in 
accord  with  the  objection;  whereupon  the  fol- 
lowing "concession"  was  made  of  record:  "It 
is  c<Mtceded  on  the  part  of  the  prosecution 
that  the  acta  of  the  defendant  as  di&rged  In 
the  indictment,  and  which  the  prosecution 
claims  constituted  the  crime  charged,  of  em- 
besslement.  occurred  as  charged  in  the  Indict- 
m«it,  under  the  contract  In  testimony  marked 
'Exhibit  B.'  That  will  confine  it,  your  honor, 
right  to  the  contract"  Upon  this  state  of  the 
record  the  defendant  moved  the  court  to  di- 
rect a  verdict  In  his  favor,  which  the  court 
did.  and  we  are  to  determine  the  legally  of 
Its  action. 

The  section  of  the  Code  under  which  tbe 
Indictment  Is  presented  Is  3909,  and  contains 
the  following;  "If  any  •  •  •  agoit  clOTk, 
or  servant  of  any  Incorporated  company 
•  •  *  who  In  any  manner  receives  or  col- 
lects money  or  any  other  property  for  the 
use  of,  and  belonging  to.  another,  embezzles 
or  fraudulently  converts  to  his  own  use,  or 
takes  and  secretes,  with  intent  to  embezzle 
and  convert  to  his  own  use,  without  the  con- 
sent of  his  employer,  master,  or  the  owner 
of  the  money  or  goods  collected  or  received, 
any  money  or  property  of  another  •  •  • 
which  has  come  to  his  possession  or  tmder 
his  care  In  any  manner  whatever,  he  shall  be 
deemed  guilty  of  larceny,  and  punished  ac- 
cordingly." Counsel  for  appellant  devote 
considerable  space  to  show  that  def^dant 
was  the  agent  of  the  company,  and  seem  to 
regard  that  as  a  dedslve  fact  In  the  case.  We 
agree  wl&  comisel  as  to  the  fact  but  not  as 
to  Its  effect  Because  of  this  agreement  we 
have  omitted  to  set  out  parts  of  the  contract 
that  might  otherwise  be  important  To  our 
minds,  the  case  turns  upon  the  obllgatlona  of 
the  defendant  as  the  agent  of  the  company. 
The  statute  Is  designed  to  prevent  the  f raud- 
nloit  conversion  or  concealment  of  property 
by  agents.  It  is  not  necessarily  a  crime  for 
as  agent  to  convert  to  bis  own  use  the  prop- 
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erty  of  bis  prlndpiil  or  employer;  hence 
•ometiiUig  more  than  Agmer  and  oonveralon 
mnBt  be  estaUlahed.  WWle  the  record  leavea 
It  In  donbt  mat  tbm  had  been  a  ocmTendoa, 
the  partlee  seem  to  bo  regard  the  Cut,  and 
it  may  be  well  for  ns  to  so  amuue,  and  dU- 
pose  of  the  ooae  tm  that  Ibeory. 

The  two  butramenlB,  b^  thdr  termi^  oon^ 
stltute  one  contract  It  win  be  well  for  n 
to  taqnire  how  defendant  had  a  right  to  set- 
tle for  the  notes  and  nKOiey  received  by  hhn 
in  the  sale  of  the  machinery.  By  one  dtanue 
of  EixhlMt  B,  In  print,  he  was  required  on 
sates  In  wh<4e  or  In  pazt  tor  OBMh  to  remit 
the  money  promptly  on  its  receipt  The 
notes  taken  were  to  be  "indorsed  and  guaran- 
tied," and  tnmed  over  to  th%  company 
the  let  day  of  An^t.  MOO.  Another 
dause  of  the  same  exhibit.  Indorsed  In  writ- 
Ing  on  the  margin,  requires  all  money  and 
notes  to  be  turned  orer  to  one- Simpson  on 
receipt  lees  eommlssioa,  etc.  Simpson  was 
the  local  oc^ector  for  the  company.  It  is 
llke^  the  latter  clause,  In  wiitli^.  would 
prevail  over  the  former  one,  In  print.  If, 
for  the  pnrpoees  of  the  case.  It  be  conceded 
that  with  Exhibit  B  as  the  contmet  the  of- 
fense  would  be  complete,  we  should  look  to 
Exhibit  A  to  ascertain  how  it  affects  Hie  ob- 
UgaUons  of  the  deCmdant  The  case  Is  by 
no  means  freed  from  doubt  and  we  do  not 
determine  It  under  ndes  that  would  be 
pllcable  to  a  dvll  UaMUty.  The  fact  that 
there  is  so  much  doubt  Is  a  strcmg.  If  not 
conclusive,  argnment  In  support  of  the  aotton 
of  the  district  court  That  Exhibit  A  so 
changes  the  terms  of  the  contract  as  to  per- 
mit a  settlement  and  satisfaction  in  a  differ- 
ent way  from  ExhlUt  B  is  not  doubtful;  but 
there  Is  some  obscurity  as  to  what  part  <tf 
Exhibit  B  it  changes  or  modifies.  Appel- 
lant's thought  Is  that  It  aiEectB  only  the  set- 
tlement for  '*nnsold  goods  on  hand  at  the 
end  of  the  eeoson,"  or  the  settlement  for 
orataln  attachments,  as  to  both  at  whlc^ 
StxhlUt  B  makes  provision.  The  opposing 
tbooght  Is  that  It  incHndes  a  settlement  for 
the  proceeds  of  machinery  sold.  If  the  latter 
li  the  ccnrrect  construction,  then  the  defend- 
ant had  the  il^t  to  setUe  by  either  of  the 
modes  prescribed;  and,  if  in  good  faith  he 
used  the  proceeds  intending  to  settle  for  the 
machinery  under  the  provisions  of  Exhibit 
A,  there  could  be  no  such  Intent  as  the  law 
ImpUes  to  sustain  a  charge  of  embezslemoit 
To  constitute  embezzlement,  the  cunrersion 
must  be  frauduleot— something  more  than 
an  honest  mistake.  Applying  ttie  oft-re- 
peated role  that  to  convict  In  criminal  oases, 
"the  proof  must  be  inconsistent  with  any 
other  rational  supposition,"  and  the  case 
seems  to  be  quite  free  from  dlfflcidty.  Cer^ 
talnly  the  position  of  appellee  sa  to  tiie  con- 
Btmotion  is  not  Irrational,  whatever  might 
be  the  logical  conclusion.  We  are  satisfied 
that  with  the  condition  of  the  record,  there 
was  no  evidence  on  which  a  conviction  oould 
have  been  sustained.   See,  as  quite  appU- 


cable  to  tUsamchudmi,  IflOer  r.  State,  (Neb.> 
20  N.  W.  Bep.  268L  Tbia  Judgment  of  111* 
district  court  Is  affirmed. 


OUNNINOHAH  t.  OAYNOR,  Jodgfc 
(SlQreme  Court  of  Iowa.  Jan.  30,  1898.) 

Kv/oixiso  LiQfoR  NuiaANcK. 

On  October  8;  1S89,  plaintiff  pleaded 
ffollty  to  a  oomplalnt  for  selling  liquor  oontra- 
ry  to  law,  and  stipulated  that  a  temporary  in- 
JuDction  might  issue  agaiuBt  him,  whiob  the 
court  issued  accordingly.  On  May  8.  1S91,  a 
decree  was  rigned  by  the  court  as  of  October 
8,  188d,  permanently  enjoining  defendant  ftom 
further  violation  of  the  law,  and  served  on  him 
June  29,  1881.  HM,  the  court  might  order  a 
permanent  Injuoction  at  any  time  while  the 
ease  r«Dained  for  acdon  on  Its  docket;  and  the 
fact  that  defendant  consented  to  a  tauporair 
injunction  did  not  rob  the  court  of  its  right  to 
make  It  permanent  tm  a  plea  of  guilty. 

Certiorari  from  district  court  Plymouth 
county;  F.  B.  Qaynor,  Judge. 

F.  M.  Zlnk,  for  plalntlfr.  BMde  Bros.  Jt 
Hart  for  detoHUat 

KINND,  J.  1.  Ill  1889  an  actkn  was  Instl- 
toted  against  plaintiff  herein  and  others  to 
enj<rin  Hum  from  selling  Intoxlcailng  Mqnnr 
in  violation  of  law,  and  to  abate  the  nnlsanoe 
oreated  by  tiiein.  October  8,  1880,  the  de- 
fMidant  in  said  salt  and  his  wife  stipulated 
Utat  ifudgment  and  a  tonporary  injunction 
might  issue  agataist  them  as  prayed  hi  the 
petition,  and  also  pleaded  gnUty  to  the  charge 
made  against  them  In  said  petition,  wltii  fnli 
knowledge  of  the  results  that  follow  andti  a 
Idea.  On  the  flUng  of  this  stipulation,  and 
the  same  day,  an  entry  vras  made  In  the  reo- 
ozds  of  said  court  as  follows:  "And  now, 
to  wit  October  8th.  1889,  judgment  wan  ptr 
stipulation."  May  8, 1891,  a  decree  was  pre- 
pared by  counsel,  and  signed  by  the  court 
aa  of  date  of  October  8,  1888,  permanoutly 
enjoining  d^teodant  fft»n  furtiier  violating 
the  law,  and  ordering  an  abatem^t  of  the 
nuisance.  June  29, 1891,  a  writ  of  Injunction 
was  served  on  the  defttwlants.  August  18, 
1891,  oomplalnt  was  filed  charging  defendant 
with  violating  the  ln]uncti<ni;  and  on  tlie- 
next  day  he  appeared  before  Judge  Oaynor. 
and  pleaded  not  guilty.  He  dsaled  every  al- 
lotion  ther^  contained,  and  further 
averred  that  no  valid  decree,  Judgm«it,  or  ln~ 
junction  was  evw  msde,  granted,  or  Issued; 
that  a  decree  was  made  and  signed  perma- 
nently enjoining  him,  and  that  he  had  no  no- 
Uoe  thereof.  A  hearing  was  had  on  said 
complaint  and  the  def^dant  (plaintiff  here- 
\n)  fined  $600,  and  In  default  of  payment 
thereof  ordered  committed  to  Jail,  whereapou 
he  sued  out  this  writ 

2.  It  Is  said  that  the  ooort  had  no  authority 
to  enter  the  decree.  Inasmuch  as  the  consent 
was  for  a  temporary  Injunction  only,  and  the 
order  was  for  a  Judgment  as  per  the  stipula- 
tion on  file.  It  win  be  remembered  that  the 
decree  oo  which  this  pmnanent  InJonotlML  la 
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bawd  was  In  fact  signed  May  8,  1801,  but 
dAtea  Oetober  8,  158».  ttie  time  of  tbe  judc- 
m&at  eatry.  Tbe  real  contention  of  plalntUf 
la  not  tliat  he  la  not  guilty  of  vlolattag  the 
Jadgment  ^rtikdi.  nnder  tbe  stLpiilatlon  and 
I^eadingB,  jmOfled  a  temporary  Injmiction, 
but  he  daima,  aa  aoch  Jadgmoit  entry  obiy 
Jnstlfled  a  temporBry  Injuncdon*  and  a  pw- 
mnnent  one  was  aftOTrards  Issued,  H  waa 
without  authority  and  void,  and  hence  be 
cannot  be  punished  for  tbe  Tlolatlon  <^  a 
pmnan«it  injunction.  The  aQpnlation  ex- 
pressly provided  for  Judgment  and  a  tempo- 
rary injunction,  and  defendanta  pleaded 
gnil^  to  the  diarse  made  In  the  petition 
with  full  knowledge  of  the  results  that  fol- 
low such  a  plea.  Under  that  stipulation  and 
plea  the  conrt  would  have  been  warranted 
in  entering  a.  decree  permanoitly  enjoining 
defmdants  at  that  time.  Henoe  the  real 
qoeatlon  ia.  what  Is  the  effect  of  entnlng  a 
decree  in  the  case  a  year  and  seren  m<mtb8 
afterwards,  which  under  the  stipulation  and 
plea  mli^t  prc^riy  have  been  entered  at 
tbe  time  tbe  order  for  a  temporary  injuno- 
tkin  iaaued?  Tbe  petition  prayed  for  a  tem* 
porary  Injunction,  and  on  final  hearing  that 
tt  might  be  made  perpetufd. 

Kow,  under  the  plea  of  guilty  to  the  chiirge, 
every  material  allegation  of  the  petition  was 
admitted.  There  was  them  no  necessity  for  a 
final  hearing  or  trial  The  plea  dispensed 
with  the  necessity  of  testimony  to  sustain  tbe 
allegations  of  the  petition,  and  when  it  was 
filed  the  case  was  ripe  for  final  action.  The 
mere  fact  that  the  defendant  consented  to  a 
temporary  writ  being  Issued  did  not  rob  the 
oourt  of  its  jurisdiction,  under  a  plea  of 
gailty,  to  enter  such  a  decree  as  the  aUo^iii- 
ti<ms  of  the  petition  justified.  Did  it  lose  the 
rf^t  BO  to  do  by  its  delay?  It  seems  to  us  it 
did  not  The  case,  for  anght  that  appears, 
was  standing  on  the  calendar  for  disposition. 
As  we  hare  said,  it  was  ripe  for  final  iictiou 
wben  tiie  plea  was  entered.  The  defmdant 
had  appeared,  waa  In  law  tn  court,  and 
bence  required  no  fortitier  notice.  The  conrt 
under  such  drcnmstances,  It  seems  to  vm, 
ml^t  at  any  time  wbQe  the  cause  was  stand- 
ing on  Its  calendar  do  just  what  we  h.ivo 
said  It  had  the  power  to  do  when  the  plea 
waa  put  ln,^«ider  a  judgment  and  decree 
in  accordance  wltii  the  petition  and  plea. 
Here  was  a  case  undisposed  of.  There  was 
A  plea  of  guilty,  which  justified  a  permanent 
tn  Junction,  and,  at  a  term  long  after  it  ml^t 
baTO  entered  a  decree  permanently  enjoin- 
ing the  defendants,  it  does  in  fact  sign  snch 
a  decree,  which  Is  dated  back  as  of  the  day 
wben  sach  de^ee  might  first  haTe  been  le- 
saDy  entered.  Harlng  the  Juriadlctlon  to 
enter  Ibe  decree  at  the  time  It  was  In  fact 
■Isned.  tiie  mere  fact  tikat  It  was  dated  back 
to  the  time  1b»  plea  was  entered  cannot,  as 
asalnst  this  plabrtUf,  Inralldate  It,  whatever 
Its  effect  might  be  were  It  a  case  where  the 
rl^ta  of  Iblid  persons  bad  In  the  mean  time 
tntervcned.  As  fliers  waa  no  neoesslly  An: 


dating  It  back,  and  ns  the  oourt  had  jurW 
diction  to  rater  the  decree  It  did  enter  at 
the  time  It  was  In  fact  made  and  signed, 
the  fiict  of  entering  it  as  of  date  of  October  8, 
1S88,  is  of  no  moment  Plaintiff  herein  is  not 
arraigned  for  vlt^tion  of  the  decree  prior  to 
tiie  time  It  was  in  tact  ^gaed,  but  after  It 
bad  been  signed  and  the  wilt  served  upon 

While  not  dedrtve  of  the  case,  we  may 
refer  to  another  fact  Under  plalntifTs  theo- 
ry he  was  and  still  is  resting  under  a  tnnpo- 
rary  injunotitm.  His  violation  of  It  Is  dearly 
established  by  the  evidence,  and  he  wonld 
be  sabject  to  punishment  th«efor.  Again, 
he  knew  wh«i  he  violated  the  permanent 
injunction  that  such  a  writ  had  been  issued 
tn  due  form  of  law.  It  had  been  served  upm 
him,  and  In  fhoe  of  it  he  proceeded  to  vio- 
late the  commands  of  the  writ  No  attonpt 
la  made  on  his  part  to  ahow  tiiat  he  baa  not 
violated  the  writ  but  the  whole  case  ia- 
based  cm  the  tiioni^t  Ibat,  being  a  permenent 
writ  it  waa  Issned  wttbont  jurisdiction,  and 
heace  he  oould  violate  It  with  Impnnily.  and, 
as  we  have  said.  If  he  was  rl^t  thai  he  waa 
violating  the  temponury  writ  of  the  proper 
issuance  of  vrhlch  no  qnesttcm.  Is  made.  We 
think  thwe  waa  no  error  tn  the  aotiMi  of  the- 
distriot  ooaxt  Affirmed. 


HOLMES  V.  BUTT& 
(■qpraae  Conrt  «f  Um%.  Jan.  81^  1S83.} 

JDsncBS  Of  TBI  f  BAGS— CBi.aoa  or  Vsaua— 

Costs  in  Adtakcs. 
Under  Code.  S  3S16,  providiag  that  the- 
prooeedings  prescribed  the  drcuit  court 

shall  be  parsued  in  a  jastioe's  eout:  and  sec- 
tion 2686,  pTovidioc  that  a  ehaoge  of  veane  io 
the  circuit  court  shall  not  be  deemed  perfected 
until  the  costs  caused  thereby  are  paid  by  the 
MwUeant;  and  section  3812,  providmc  that  an 
officer  performing  aar  service  Is  entitled  to  his- 
feet  in  advance,— a  justice  of  the  peace  mnj  de- 
mand his  fees  before  erantioK  a  chanee  of 
venue,  and,  on  the  failure  of  the  applicant 
to  make  sncb  parment  the  justioS  may  retain 
jorUdlctioo  over  tbe  cause. 

Appeal  from  district  court,  Fremont  ooun- 
ty;  A.  B.  niomdl.  Jndge. 

The  plaintiff  commenced  an  action  of  forci- 
ble detainer  before  a  justice  at  the  peaoe,  in 
which  he  demanded  that  the  defendant  be- 
removed  from  certain  real  estate  owned  by 
the  plaintiff.  The  ground  of  the  action  was- 
that  the  defmdant  was  a  tenant  wrongfully 
holding  OTBT  after  the  termination  of  a  lease 
of  the  premlsea.  Tbera  was  a  judgment  tor 
tbe  plaintiff.  The  defendant  sned  out  a 
writ  of  error  to  tbe  district  oourt  A  return 
was  made  by  the  justice,  and  a  bearing  was 
bad,  and  the  judgment  of  tbe  justice  of  the 
peace  was  set  aside,  and  the  canse  was  re- 
manded to  him.   The  plaintiff  appeals, 

S.  Holmes,  for  appellant 

ROTHROGK,  J.  It  appean  from  tba 
docket  entries  of  Oie  justice  of  tbe  peaoe  and 
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Ms  return  to  the  writ  of  error  that  the  ac- 
tion was  oommenoed  before  the  Jostloe  of 
the  peace,  and  proper  service  of  notice  was 
had  upon  the  d^endant,  and  that  the  cause 
stood  for  trial  on  the  6th  day  of  March.  1891, 
at  10  o'clock  A.  M.  Before  the  hour  fixed 
for  trial  the  defendant  appeared  at  the  office 
of  the  Justice  of  the  peace,  and  left  a  motion 
with  him  to  change  the  venae,  on  the  ground 
that  said  Justice  of  the  peace  was  so  preju- 
diced asainst  ^e  defendant  that  he  could 
not  obtain  justice  before  him.  When  the 
hour  of  trial  arrived,  the  plaintiff  appeered* 
and  filed  a  motion  to  strike  the  application 
from  the  files.  One  ground  of  this  motion 
was  as  follows:  "Comes  now  fh&  plaintUI, 
and  moves  the  court  to  strike  the  motion 
and  affidavit  for  a  change  of  venue  from  the 
flies,  for  tbB  reaatm  that  tba  costs  for  such 
diange  of  venae  and  for  conveying  the  tran- 
script to  the  next  nearest  Justice  were  de- 
manded in  advance,  and  were  not  paid." 
The  motion  was  sustained,  and  the  Jostioe 
of  the  peooe  proceeded  with  the  trial,  and 
rendered  the  Judgmoit  from  which  the  writ 
of  error  was  taken.  It  appears  to  have  been 
omoeded  on  the  hearing  and  examination  of 
the  record  in  the  court  below  that  the  de- 
fendant had,  left  the  office  of  the  Justice  of 
the  peace  before  the  time  for  trial,  and  did 
not  retom.  7%]a  case,  so  far  as  any  question 
la  properly  presented.  Involves  ttie  slni^ 
Inquiry  whether  the  Justice  of  the  peace 
erred  in  striking  the  application  for  a  change 
of  venue  from  the  files;  or,  to  be  more  spe- 
<dfic,  had  the  Justice  the  right,  before  grant- 
ing the  change,  to  require  that  the  costs  oc- 
casioned thereby  should  be  paid  by  the  party 
making  the  application?  It  is  provided  by 
section  3842  of  the  Code  that  "the  officer 
performing  any  servioe  under  the  chapter 
of  which  said  section  is  a  part  is  entitled  to 
bis  fees  In  advance."  There  are  certain  ex- 
ceptions to  this  provision,— so,  where  the 
services  are  connected  with  a  criminal  prose- 
cution, or  where  the  fees  are  payable  the 
state  or  coouty.  When  the  defendant  ap- 
peared and  demanded  a  change  of  v^ae  the 
Justioe  was  anthorixed  to  demand  his  fees 
in  advance  for  the  making  and  certifying  of 
the  transorfpt;  and  the  diange  Is  not  com- 
plete until  tiie  transcript  Is  transmitted  to 
the  next  nearest  Justioe  of  the  peace.  He 
cannot  take  jurisdiction  of  the  case  without 
ttie  tranifer  of  it  to  him.  He  cannot  proceed 
to  try  the  oaae  vititont  a  transcript  of  the 
proeeediiiSi  had  before  ^e  Justice  before 
whom  tile  aotlon  was  commenced.  Code,  i 
And  It  li  provided  In  section  3510  of 
the  Code,  which  Is  part  of  the  law  relating 
to  JusUefS  and  their  oonrta,  that  "the  partieB 
to  thi*  Bi*iUm  muj  be  the  same  as  in  the  cir- 
cuit (district)  court,  and  all  the  proceedings 
pnwrilMtd  for  that  court,  so  far  as  the  same 
are  ajiplicjililo,  and  not  herein  changed,  ahall 
be  pursuiHl  In  Jiui1Uh>'h  court."  One  of  the 
procetMllngs  prcMcrlliod  for  the  district  court 
(s  that  the  ohauge  of  vunue,  except  in  certain 


cases,  shall  not  be  deemed  perfected  nntU 
the  costs  caused  thereby  shall  be  paid  by  the 
applicant  for  the  change  Code,  i  ^S9'*>.  In 
our  opinion.  It  was  the  ri^t  of  the  Jostici;  of 
the  peace  to  demand  his  fees  upon  making 
the  change,  and  that  for  failure  to  make  the 
payment  he  had  the  power  to  retain  Jurlsdlo- 
tlon  of  and  try  the  case.  The  order  of  the 
district  court  remanding  tbe  case  to  the  Jam- 
tioe  of  the  peace  is  reversed. 


JOHNSON  V.  JOHNSON. 
(Snprane  Ooort  of  Iowa.  Jan.  SO,  ISBS.) 
RaviKW  ON  Apfeal— Objbctio.'is  to  Evidbitcb— 
Hecord. 

1.  In  an  action  on  a  ^ote  the  record  on  as- 
peal  showed  nothing  as  to  the  "former  adjudi- 
catjon"  pleaded  la  ^fense,  except  that  W.  sued 
the  note  in  the  district  court,  and  a  statement 
reciting  that  defendant  identified  by  evidence 
"the  judgmoit  docket,  appearance  docket,  judg- 
taent  record,  court  calendar,  containing  the  case 
of  W.  against  defendant,  the  term  of  court, 
files  and  pleadings,"  whidi  was  "objected  to 
by  plaintiff  as  immaterial,  and  the  objection 
BUBtained  and  excepted  to."  Beld,  that  the  ob- 
jection cannot  be  considered,  since  it  does  net 
appear  that  the  identifled  record  was  oBeni 
in  eridence^  nor  what  the  objectl<m  was. 

2.  Where  the  abstract  fails  to  show  what 
part  of  the  evidence  is  contained  In  the  record, 
aasignmentB  of  oror  cannot  be  determined  when 
one  of  them  InvolveB  all  the  evid^ce  in  the 
case,  and  the  oth«  so  mndt  thereof  as  will 
enable  the  court  to  paas  on  tilie  adndsslbillty 
of  certain  evidence. 

Appeal  from  district  court,  Stoiy  coimty; 
D.  R.  Hlndman,  Judge. 

Action  on  a  promissory  note.  Defense  of  a 
former  adjudication,  nnd  a  counterclaim  for 
the  value  of  a  horse.  Judgment  for  plaintiff, 
and  the  defendant  appealed. 

J.  F.  Uartln  and  A.  L.  Bartlett,  for  appel- 
lant  J.  A.  Fitchpatrlck,  for  appellee. 

GRANGER,  J.  1.  The  plea  of  a  former  ad- 
judication is  based  on  allegations  that  one 
Wilson  was  the  owner  of  the  note  In  nilt, 
and  brought  an  action  thereon,  vrMdi  was 
dismissed  by  the  court  for  a  fiillure  or  refusal 
of  the  plaintiff  therein  to  comply  with  the  or- 
der ot  the  court  In  cerotln  matters.  On  the 
trial  of  this  case  In  the  district  court  the  fol- 
lowing appears,  and  It  Is  all  there  is  In  the 
record  as  to  the  former  udjudlcatlon,  except 
a  statement  fliat  misoa  sued  this  promissory 
note  in  the  district  court  of  Story  county:  "C. 
M.  Morse,  clerk  of  couit,  sworn  on  defend- 
ant's part  Tlie  defendant  Identifies  by  tibe 
derk  of  conrt  Judgment  docket  10,  page  2GZt 
appearance  dodcet.  Judgment  record,  court 
calendar,  case  Na  2,700,  James  B.  Wilstm  vs. 
Thomas  B.  Johnson,  tor  the  November  term, 
1889;  also  the  fllee,  pleadings.  In  the  said  ca8& 
Objected  to  1^  the  plaintiff  as  Immat^lal. 
Objections  sustained,  and  the  defendant  ex- 
cepts." It  does  not  appear  tibst  the  identifled 
record  was  offered  In  ovldoice,  nor  are  we 
uble  to  determine  what  the  objection  waa  to. 
Appellee  ucges  that  the  record  is  such  that 
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we  tAioald  not  co«Mer  tbe  pumt,  and  we 
tidnk  the  position  muat  be  Bostalned.  Intact, 
there  la  nothing  to  consider,  onleas  we  as- 
stune  what  the  record  does  not  show. 

2.  Two  other  ngrigninenta  are  argoedt  tint 
both  depend  for  etmakleration  npon  the  state 
of  the  evidence  In  the  case,  one  requiring  all 
the  eTldeoce,  for  It  goes  to  Its  soffldracy  to 
sustain  the  rerdlct;  and  the  other  requires  so 
much  of  the  evidence  as  will  enable  ns  to  de- 
termine whether  or  not  certain  testimony 
was  vrogetly  admitted.  Hiere  la  some  evl- 
denee  In  the  record,  tmt  the  abstract  Is  ea- 
Urely  silent  as  to  how  much  or  what  part  of 
It  Is  there.  In  this  respect  there  Is  no  state- 
ment iribaterer.  With  sodk  a  state  of 
record  we  cannot  determine  the  questions. 

The  Jodgment  Is  affirmed. 


UABKLEY  et  al.  t.  KBBNDT  at  sL,  (BE- 
GUBI.  luteffToier.) 
(SovtesM  Om  of  Iowa.  Jan.  80,  1S03.) 

ATTAOHIiailT— IHTBRVESTIOS— VaLIDITT  OF  At- 

TAL-HHEXT. 

1.  In  atta/dmient,  where  plaintiff  had  Judff- 
iDcnt  by  default,  an  loterTener  alleged  that  he 
boariit  the  mt^vty  before  attachment  of  de- 
ftadanu  andplabimF  replied  that  the  sale  was 
made  to  defraud  ciMitora  of  defendant,  and 
pnred  "Judgment  asoinst  the  iaterreoer,  Bub- 
jecting  said  property  to  the  payment  of  their 
Jnd^enL"  Bdd,  that  the  action  is  not 
dunged  to  an  equitable  action  by  the  ^ayer, 
■ince  tbe  legal  effect  would  hare  been  the  same 
as  that  aued  had  the  answer  contained  no 
prayer. 

2.  Whether  considered  as  a  law  or  an 
equitable  action,  the  testimony  being  conflictini^ 
the  Jndginent  will  not  be  disturbed. 

3.  WfaMher  the  attachmsnt  la  mod  as 
saabist  the  intoTTena  Is  not  Inrolred,  since 
the  latter  claims  the  pnvertr  aa  ownw,  and 
an  attadunant  woold  not  affsot  his  rl^t  there- 
to 

Appeal  from  district  court,  Pocahontas 
county;  George  H.  Garr,  Judge. 

The  plaintiff  brou^t  suit  against  defoid- 
auu  L.  v.  Keeney  et  al.  on  account,  and  aid- 
ed the  same  by  attachment,  by  virtue  of 
which  It  seized  a  quantity  of  personal  prop- 
erty and  real  estate.  Such  proceedings  were 
had  that  on  the  6th  day  of  January,  1891,  a 
default  and  Judgment  were  entered  (or 
plaintiff  against  the  defendants  for  ^73.76 
and  costs.  On  the  same  day  intervener  filed 
his  petition  claiming  ownership  of  the  per- 
sonal property  attached  by  virtue  of  a  sale 
thereof  to  htm  1^  defendant  L.  Y.  Keeney  be- 
fore the  issuance  of  the  attachment  The 
tntervaktUm  was  adverse  to  the  plalntUTa 
dalm.  PUntlfr  answered  ttie  intervention 
petition,  averring  that  the  pretended  sale  by 
Keeney  to  Intervener  was  void  as  to  credit- 
ors, because  fraudulent  The  Issues  were 
tiled  without  tbe  aid  of  a  Jury,  and  there 
was  a  finding  for  plaintiff,  and  judgment  dis- 
missing the  Intervener's  petition.  The  Inter- 
vener appealed. 

Hoper,  Allan  ft  Morllng,  tor  vpellant 
Frank  FnrreU,  for  appellee. 


GRANGER,  J.  1.  We  should  first  settle 
the  question  aa  to  tb»  form  of  tbe  proceed- 
ing.—that  Is.  whether  It  Is  triable  here  as  a 
law  or  an  equitaUe  action.  Byron  J.  Allen, 
Esq.,  now  deceased,  was  the  attorn^  for  In- 
tervener in  the  trial  below,  and  presented  the 
original  argument  on  this  appeal  The  pres- 
ent attorn^  tor  appelant  eame  into  the 
one  only  In  time  to  file  a  reply  to  appellee's 
argument  The  case  was  appealed,  and  Is 
presented  In  the  original  argument  m  an  as- 
signment of  errors.  "Die  dalm,  that  this  Is  on 
equiteble  form  of  iirooeedlng,  is  presented  by 
the  reidy  In  answer  to  statemoLts  In  appel- 
lee's argument,  that  Is  a  law  aetfam.  The 
ground  of  app^lanfa  Insistence  Ui  that  the 
answer  to  tbe  intervention  petltUm  closes 
with  the  words:  "Therefore  plaintiff  aaks 
Judgment  against  said  intervener  subjecting 
said  attached  property  to  the  payment  of 
their  Judgment"  The  facte  upon  wbloh  the 
prayer  Is  based  are  only  audi  as  show  a 
fraudulent  transfer  ot  the  pn^mrty.  With- 
out the  prayer  the  ^oceedlng  wonld  be  at 
law  wltiuint  qnestlon.  Is  tiiere  anytiiing  In 
die  prayer  to  <tf  Iteeilf  idiange  the  form  of  the 
action?  Another  quei7  may  aid  us.  The  dis- 
trict court  found  the  facte  for  the  plaintiff. 
Now,  if  there  had  beoi  no  prayer  to  the  an- 
swer, and  none  waa  neoesssiy,  what  Judg- 
ment, upon  the  same  findings,  should  have 
been  entered?  It  would  have  beoi.  In  Ite 
legal  effect  the  same  as  that  asked.  Tbe 
pnyw  merely  invoked  what  the  law  would 
have  directed  without  It;  for  without  the 
prayer  the  intervener's  petition  would  have 
beoi  denied,  and  the  attachment  sustelned. 
Appellant  seems  to  think  the  cause  waa  tried 
below  as  an  eqniteble  action,  but  we  think 
not  It  seraas  to  us  tiUtt  tbe  tiionght  of  ite 
being  such  an  action  was  first  presented  aft- 
er the  appeal  The  issues  are  those  within 
the  Boope  and  porpoae  of  ordinary  actions, 
and,  althou^  the  action  was  oommenoed  as 
<me  at  law,  no  stei»  whatever  were  taken  to 
change  the  forum,  and  we  think  the  prayer 
of  the  answer  had  no  such  effect 

2.  Tbe  court's  finding  of  facte  Is  goieral, 
as  "on  the  Issues  J<Aned  in  the  Interventlim 
proceedings  the  oourt  finds  tor  the  plaintiff." 
Appellant,  In  argument,  says  that  the  only 
questifm  at  issue  Is  as  to  thetraudnlent  trans* 
fer  of  the  personal  property,  and  we  think 
the  statement  correct  If  Keeney  disposed  of 
the  property  with  sodi'an  Intent,  and  the 
Intervraier  took  It  wiUi  knowledge  of  such  In* 
tent,  or  to  aid  blm  In  so  doing,  he  cannot  re- 
cover. We  think,  with  onr  hoAdlng  that  this 
case  is  triable  here  as  a  law  action,  the 
present  counsel  for  appellant  might  not  con- 
tend that 'we  should  disturb  the  finding  of 
tbe  court  below.  As  an  equitable  Issue  we 
ml^t  find  the  evidence  Insnffldent  to  show 
fraud;  but  it  Is  certainly  conflicting  on  all 
the  facte  essoitlal  to  such  a  finding,  and  to 
such  an  extent  that  under  our  r^eated 
luddlnga  we  should  not  Interfere.  The  argu- 
ments  in  the  case  are  a  f  ruuk  concession  of 
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a  conflict  of  eTldence,  and  deal  larg^  with 
ItB  w^ht,  aa  if  we  were  to  consider  tbe  case 
anew,  as  we  were  expected  to  do  vaitr  Oie 
claim  that  It  was  an  eqidtable  action.  No 
partial  citation  of  the  erldence  would  be 
fair  In  support  of  onr  condnalont  and  all  of 
It  cannot  be  reprodoced.  We  cmtent  onr^ 
selves  with  the  statement  that  the  fftct  of 
firand,  as  found  the  conrt  below,  must  be 
conclusiye  In  the  case. 

a  It  Is  said:  "The  plaintiffs  have  not 
shown  that  they  bad  an  attachment  good 
against  the  Intervener."  It  seems  to  vm  the 
proposition  Is  not  Involved  in  this  trial.  In- 
tervener's right  to  the  property  does  not  de- 
pend upon  the  character  of  the  attachmoit, 
—that  Is,  whether  valid  or  Invalid.  He 
comes  asking  for  the  property  as  his  because 
of  his  purchase  before  the  attachment.  An 
invalid  attachment  would  give  blm  no  rlgtit 
to  tbe  property.  He  has  no  r^hta  In  the 
property  unless  he  Is  the  owner,  and  It  Is  de- 
termined that  he  Is  not  Several  questions 
are  discossed,  bnt  there  are  none  of  them 
that  can  aftect  the  validity  of  the  Judgment 
upon  the  Acts  as  found,  or  as  we  assume 
them  to  have  been  found.  In  Its  support. 

Affirmed. 


aTATS)    ex    Vd.   GROMELIEN  v.  BOYD, 
Qovemor. 

(Btvmne  Court  of  Nebraska.    Feb.  1,  18^.) 

MaMDAMUS— JUHISDlCTION— NOTICB  OJ  ElBCTIOS 

or  Additiomal  Meubkrs  to  CoNeBsss. 

Br  the  iviportlcHiment  act  of  Febroary 
7,  1801,  Nebraska  in  entitled  to  six  representar 
ttvM  in  coacress  after  the  8d  day  oi  March, 
1888.  In  an.  action  to  oonmel  the  governor  to 
call  an  election  tor  three  adaitioDSl  memters  of 
eoDgreas,  to  fill  a  vacancy  caused  by  the  want 
of  n.T>reeentatlon  in  tha  present  oungreu, 
held,  tiiAt  tha  questltMi  wsa  a  political,  and 
not  a  judicial,  one;  that,  by  reason  of  improved 
methoS,  the  censuB  was  more  rspidiy  taken, 
and  the  returns  dassified,  than  formerly,  so 
that  tha  pofiulatlni  <rf  eadi  atat*  was  known 
a  few  months  after  the  enumeration  was  made; 
and  tbat  to  deprive  those  states  entitled  to  in- 
creased representation  for  two  years  waa  un- 
jast,  but  congress  must  provide  the  remedy. 
(Byllahas  by  ths  OonrtO 

Original  application  In  the  name  of  the 
state,  on  relation  of  John  F.  Cromellen,  tor 
mandamus  to  James  E.  Boyd,  governor,  to 
compel  respondent  to  Issue  a  proclamation 
ft>r  the  election  of  three  additional  represent- 
atives In  congress.  Denied. 

John  V.  Cromellen  and  H.  D.  Bstabrook,  for 
i^tor.  George  H.  Hnstings,  Atty.  Gen.,  for 
respondent 

MAXWELL,  O.  J.  This  action  waa  begun 
Novemljer  1, 1802,  the  object  being  to  compel 
the  defendant,  as  governor  of  the  state,  to 
issue  his  proclamation  for  the  election  on  No- 
vember 8,  1892,  of  tliree  additional  membeni 
of  congress.  The  questions  Involved  were 
too  Important  to  be  decided  without  a  full  ex- 


(Netk. 

nminatton.  and  In  the  short  tim«  before  the 
election  a  (borough  Investlgatlott  could  not 
be  made.  Htence  tho  dedsiou  was  ddiyed. 
In  the  petition  the  n^tor  allfges  "tliat  on 
March  1,  1892,  waa  approved  an  act  by  the 
senate  and  honse  of  repreaentatlres  of  the 
United  States  of  Amt^rlca,  In  congress  as- 
sembled. entltl»!d  *An  act  to  provide  for  tak- 
ing the  eleventh  and  snbeequ«at  censuses,' 
section  1  of  which  said  act  providing  that  the 
census  of  the  population,  wealth,  and  Indus- 
try of  the  United  States  shall  be  token  as  of 
date  of  June  1,1690;  acopy  of  which  said  act  Is 
hereto  attached, marked'ExhlbltA,'andmada 
a  part  hereof.  Oliat  tbe  census  at  the  popula- 
tion of  the  United  States  was  made  In  pur- 
suance of  aaid  act,  and  duly  promulgated, 
prior  to  the  12th  day  of  Decouber.  A.  D.  1890. 
That  It  was  found  from  the  census  that  in 
certain  states  In  the  Union  there  had  not 
been  sufficient  Increase  In  the  population  of 
said  states  to  warrant  an  Increase,  or  entit- 
ling said  states  to  an  addlti(mal  numt>er,  of 
representatives  In  congress,  that  is  to  say, 
Gfnmectlcnt,  Delaware,  Florida,  Idaho,  In- 
diana, Iowa,  Kentucky,  Louisiana,  Maine, 
afaiyland,  Mississippi,  Montana,  Nevada, 
New  Hampshire,  New  Xork,  North  Carolina, 
North  Dakota.  Ohio,  Rhode  Island,  South 
Carolina,  South  Dakota,  Tennessee,  Vermont, 
Virginia,  West  "Mrginia,  and  Wyoming.  That 
in  the  flfty-flrst  congi'ess,  and  for  ten  years 
prior  thereto,  said  states  had,  under  quitting 
apportionment  acta,  been  entitled  to  the  fol- 
lowing number  of  representatives,  to  wit: 
Oonnecttcut  4;  Delawure,  1;  Florida,  2;  Ida- 
ho, 1;  Indiana,  13;  Iowa,  11;  Kentucky,  11; 
Louisiana,  6;  Maine,  4;  Maryland,  6;  MIssIa- 
slppi,  7;  Montana,  1;  Nevada,  1;  New 
Hampshire,  2;  New  York,  34;  North  Caro- 
lina, 9;  North  Dakota,  1;  Ohio,  21;  Rhode 
Island,  2;  South  Carolina,  7;  South  Dakota, 
2;  Tennessee,  10;  Vermont  2;  Virgtala,  10; 
West  Virginia,  4;  and  Wyoming,  1.  That 
in  the  fifty-second  congress  of  the  United 
States,  being  the  present  congress,  each  and 
every  of  said  states  List  above  mentioned 
was  represented  by  the  same  number  of  rep- 
resentatives as  In  the  flfty-flrst  congress,  and 
those  prior  thereto,  that  is  to  say,  each  of 
said  states  had  and  has  In  said  flftynsecond 
congress  the  number  of  representatives  last 
above  numerated,  and  will  continue  so  to 
have  said  representation,  for  the  ensuing  ten 
years.  That  prior  to  the  census  of  1890,  un- 
der the  apportionment  act  of  1882,  the  state 
of  Nebraska  has  been  entitled  to  three  repre- 
sentatives in  congress,  and  that  In  the  flfty- 
flrst  congress,  Nebraska  was  represented  by 
three  congressmen,  and  had  been  so  repre- 
sented for  ten  years  prior  thereto.  Th&tt 
immediately  upon  the  promulgation  of  the 
census  of  1890,  It  was  apparent  that,  for  Ne- 
braska to  have  an  equal  representation  in 
the  flfly-aecond  congress  with  the  states  here- 
tofore enumerated,  three  additional  repre- 
sentatives should  be  elected  from  said  state 
of  Nebrasfca«  and  that  In  the  fifty-second 
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«angreS9  Nebraaka  was  and  Is  entiaed  to  ^ix 
rq»reaentatlTe8,  but  your  relator  makes 
known  to  your  htmorable  court  that  the  fifty- 
first  congreaB  of  the  United  States,  ignoring 
the  rights  of  Nebraska  to  an  equal  repree^- 
tation  with  the  other  states  of  the  Union  In 
sill  sabsequent  ccm^reases,  passed  an  act  ap- 
prored  February  7,  1891,  entitled  'An  act 
mpWTig  an  apportionment  of  represrata  tires 
In  congress  among  the  seTeral  states  under 
the  eleventh  censns,'  section  1  of  which  Bald 
act  provides  'that  after  the  3d  day  of  March, 
1803,  the  house  of  representatives  shall  be 
composed  of  Ki6  members,  to  be  apportl<nied 
among  the  several  states,'  giving  to  the  states 
herein  first  enumerated  the  same  number  of 
representatives  that  said  states  had  in  the 
fifty -first  congress,  and  all  congresses  subae- 
qnent  to  the  census  of  1880,  and  to  tlie  state 
of  Nebra^.  six  representatlTes.  Tour  re- 
lator claims  that.  In  so  far  as  said  apportion- 
ment act  passed  by  aald  fifty-first  congress 
undertakes  to  postpone  the  equal  representa- 
tion of  Nebraska  in  the  ctHogreee  of  the  Unit- 
ed States  until  aft^  the  8d  day  of  March, 
18B8;  said  act  Is  nugatory  and  void,  and 
that  the  state  of  Nebraska  was,  and  Is  under 
the  apportionment  act  adopted  the  fifty- 
first  oongreas  as  the  bads  of  rei>resentatlon, 
entitled  to  six  representatives  In  the  present 
congress,  a  copj  of  which  said  apportionment 
set  Is  hereto  attached,  marked  'Exhibit  B,* 
and  made  a  part  hereof.  ^Rut  the  pe<^le  of 
Ihe  state  of  Nebraska  did  not  and  have  not 
elected  three  additional  congressmen  at  large 
to  fin  the  vacancies  In  said  fifty-second  con- 
gress, as  provided  In  the  apportionment  act 
February  7,  1891,  imd  that  there  are  now 
eztsUng  three  vacancies  in  the  present  con- 
gress, whlcli  ought  to  be  filled  by  a  spedal 
fiectioQ  of  three  congressmen  at  lai^,  by  the 
people  of  the  state  of  Nebraska.  Tb&t  on  the 
29th  day  of  October,  A.  D.  1892,  and  at  divers 
and  sundry  times  prior  thereto,  your  relator 
demanded  of  his  excellency,  James  B.  Boyd, 
govenior  of  the  state  of  Nebcaska,  being  the 
respondent  herein,  that  be  Issue  his  proc^ma- 
tlon,  as  pronrided  by  statute,  for  a  special 
election  to  fill  said  vacancies  In  congress. 
That  on  the  17th  day  of  October,  1S92,  your 
rolator  addressed  a  comraimlmtion  to  his 
excellency,  <3ov.  Boyd,  directing  his  at- 
tention to  the  matter  herein  luvolved,  and 
^mplmalsiDs  the  duty  irf  said  Boyd,  as  goTeru- 
or.  to  Issue  hlH  proclamation,  as  provided  by 
Itw,  for  a  special  election  to  fill  the  vacancies 
aforesaid,  a  copy  of  which  said  communica- 
tion Is  hereto  attached,  marked  'Bbcblbit  G,' 
and  made  a  part  hereof.  Hiat  said  Gov. 
Boyd  has  not  replied  to  said  communication 
in  writing,  but  said  >3ov.  Boyd  has  Informed 
y<mr  .relator,  verbally,  that  he  had  referred 
the  commnnlcatton  aforesaid  to  the  attorney 
KPneral  of  the  state  of  Nebraska  for  bis  legal 
opinion  on  the  points  involved,  and  had  not 
obtained,  as  yet,  an  expression  of  (pinion. 
That  on  the  29th  day  of  October,  A.  D.  1892. 
be  called  persooally  upon  said  Gov,  Boyd, 


at  tite  governor's  oflSce  in  the  capitol,  In  the 
city  of  Lincoln,  Neb.,  and  made  formal  de- 
mand that  he  Issue  his  proclamaticm  tat  a 
special  election  to  fill  the  vacancies  afore- 
said; and  the  said  Gov.  Boyd  tbea  and  there 
positively  refused  to  issue  such  proclamation, 
giving  as  hlg  reason  that  the  matters  In  ques- 
tion were  of  too  vast  Importance,  the  legality 
of  the  proposed  action  too  dubious,  and  the 
consequences  possibly  too  serious,  for  him  to 
assume  tiie  rpsponriblllty  until  the  supreme 
court  or  attorney  general  had  Instructed  him 
as  to  his  legal  duties  is  the  premises;  and 
the  said  Boyd,  as  governor  of  the  state  of  Ne- 
braska, Joins  herein  with  your  relator,  asking 
that  this  honorable  court  make  a  solution  of 
the  difficulty  and  thus  prevent  a  legal  con- 
troversy." 

He  also  sets  fortii  a  oopy  of  the  act  for  the 
census  of  June,  1880,  and  the  apportiomnent 
act  of  February  7.  1891,  which  Is  as  follows: 
"That  after  the  3d  of  March,  1893,  the 
house  of  represCTtatives  diall  be  oompoeed 
of  W6  membem,  to  be  apportioned  as  fol- 
lows: Alabama,  9;  AAansaa,  6;  CoUfomla, 
7;  Colorado,  2;  Connecticut,  4;  Delaware. 
1;  Florida,  2;  Georgia.  11;  Idaho,  1;  BU- 
note,  22;  Indiana,  18;  Iowa,  11;  Kansas,  8; 
Kentucky,  11;  Louisiana,  6;  Mataw,  4;  Mary- 
land, 6;  Massa<Ainsett8,  13;  MleUgan,  12; 
Minnesota.  7;  Sflsslsslppi.  7;  Missouri,  16; 
Montana,  1;  Nebraska,  6;  Nevada,  1;  New 
Hampfdilre,  2;  New  Jersey,  6;  New  York, 
S4;  North  Oandlna,  9;  North  Dakota,  1; 
Ohio,  21;  Oregon,  2;  F^mffylranla,  80; 
Khode  Island,  2;  Booth  Oamttna,  7;  Ten- 
nessee, 10;  Texas,  18;  Yermont,  2;  Mrglnla, 
10;  Washington,  2;  West  Tlrgtma,  4;  Wis- 
oonrin,  10;  Wymnlng,  1.  See.  2.  That  whea- 
ever  a  new  state  is  admitted  to  the  Unkm 
the  representative  or  representatives  as- 
signed to  It  eball  be  th  addition  to  the  number 
3&6.  Sec.  8.  That,in  each  state  entitted  under 
this  apporticouuent,  the  number  to  which 
such  state  may  be  enUtied  In  tiie  flfty-tUrd 
and  each  subsequent  congress  shall  be  elect- 
ed by  districts  composed  of  ooutlguons  terri- 
tory, and  containing,  as  neaxly  aa  pnlctioa- 
ble,  an  equal  number  of  Inhabitants.  The 
said  districts  shall  be  equal  to  the  nnmbeV  of 
the  representatives  to  which  such  state  may 
be  entiUed  In  congress;  no  one  district  elect- 
ing more  than  one  representative.  Sec.  4. 
That,  in  case  of  an  Increase  In  the  number  of 
representatives  whldi  may  be  given  to  any 
state  under  this  apportionment,  such  addi- 
tional representative  or  representativra  shall 
be  elected  by  the  state  at  large,  and  the  oth- 
er repreaaitatives  by  the  district  now  pre- 
scribed by  law,  until  the  legislature  of  such 
stat»,  In  the  manner  herein  prescribed,  shall 
redlstrlct  such  state;  and,  if  tiiere  be  no  In- 
crease In  the  number  of  representatives  from 
a  state,  the  representatives  thereof  shall  be 
elected  from  the  districts  now  preaeribed 
law  until  such  state  be  redlstricted  as  herein 
prescribed  by  the  legislature  of  such  state. 
See.  6.  That  all  acts  and  parts  of  acta  Inoon- 
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olstent  with  this  act  are  herein  repealed. 
Approved  Februaiy  7,  1891." 

He  has  accompanied  Mb  application  with 
an  elaborate  printed  argument,  In  which  be 
contends,  with  great  force,  that,  as  a  matter 
of  strict  right,  Nebraska  Is,  and  has  been 
since  February  7,  1892,  entitled  to  six  rep- 
reeentatiTes  in  oongresa  The  Justice  of  this 
claim  will  not  be  denied,  but  can  this  court 
correct  the  wrong?  We  think  not  Section 
1.  art  1,  of  the  constitution  of  the  United 
States,  provides:  "That  all  legUlatlve  pow- 
ers herein  granted  shall  be  vested  in  a  con- 
gress of  the  United  States,  wlilcb  shall  con- 
sist of  a  senate  and  house  of  representatives 
Sea  2.  The  house  of  representatives  shall 
be  c(»nposed  of  members  cboew  every  sec- 
ond year  by  the  people  of  the  several  states; 
and  the  electors  In  each  state  shall  have  the 
qnallflcation  reqnlstte  for  electora  of  the 
most  numerous  branch  of  the  state  lestsla<- 
ture.  (2)  No  person  shall  be  a  representative 
who  shall  not  have  attained  the  age  of 
twenty-flve  years,  and  been  seven  years  a 
dtlzen  of  the  United  States,  azid  who  shall 
not,  when  elected,  be  an  InhaUtant  of  that 
state  In  which  he  shall  be  chosen.  <3)  Rep- 
resraitatlves  and  direct  taxes  shall  be  appor- 
tioned among  the  several  states  which  may 
be  Included  within  this  Union  according  to 
their  respective  members,  which  shall  be  de- 
termined by  adding  to  the  whole  number  of 
free  persons,  Including  those  bound  to  serv- 
ice for  a  tenn  of  years,  and  excluding  In- 
dians not  taxed,  three  fifths  ot  all  other  per- 
sons. The  actual  enumeration  shall  be  made 
within  three  years  after  the  first  meeting  of 
the  congress  of  the  United  States,  and  within 
every  subsequent  term  of  tea,  years,  In  such 
manner  as  they  sixaU  by  law  direct  The 
number  of  r^resentatlves  shall  not  exceed 
one  for  every  30,000,  but  each  state  ahsll 
have  at  least  one  representative;  and  until 
such  enumeration  shall  be  mode  the  state  of 
New  Hampshire  shall  be  entitled  to  chuse 
tliree;  Massachusetts,  eight;  Rhode  IsLind 
and  Provldoice  Plantations,  me;  Oonnuctl- 
out,  five;  New  ToA,  rii;  New  Jers^,  four; 
PennsylvanlSt  ^ht;  Delaware,  one;  Mary- 
land, six;  Virginia,  ten;  Nwth  Carolina, 
five;  South  Carolina,  five;  and  Georgia, 
three.  (4)  When  vacancies  happen  in  the 
representation  trcnn  any  state,  the  execu- 
tive authority  thereof  shall  Issue  writs 
of  election  to  fill  such  vacandea  (6)  'I'he 
house  of  representatives  shall  chuse  their 
speaker  and  other  officers,  and  shall  have 
the  sole  power  of  Impeachment"  Section  2, 
Amend.  14,  Is  as  follows:  "Kopre8ent:tti^  es 
ahRii  be  apportioned  among  the  several  ytatfs 
aooordlng  to  their  respective  numbers,  count- 
ing the  whole  number  of  persons  lu  each 
state,  excluding  Indians  not  taxed.  But 
when  the  ri^t  to  vote  at  any  Section  for 
the  choloe  of  eleotors  for  president  and  vice 
preeldoit  of  the  United  States,  representa- 
tives In  congresB,  the  execative  and  jadhdal 
of&oen  of  a  state,  ae  the  members  of  the  leg- 


lalattiree  thereof,  la  denied  to  any  of  the 
male  Inhabitants  of  stich  state,  being  twenty- 
one  years  of  age,  and  citizens  of  the  Unit 
ed  States,  or  In  any  way  abridged,  ex- 
cept for  partldpatlon  in  rebellion  or  oth- 
er crime,  the  basis  of  representatlou  there- 
in shall  be  reduced  In  the  proportion 
which  the  number  of  such  male  citizens 
shall  bear  to  the  whole  number  of  male 
dtlzens  twoity-one  years  of  ago  In  such 
state."  It  will  be  seen  that  the  apportion- 
ment of  representatives  among  the  several 
states  after  the  taking  of  each  decennial  cen- 
sus is  made  by  congress  upon  some  fixed 
rule  or  ratio,  which  applies  equally  to  all 
the  states.  The  apportionment  Is.  so  far  as 
appears,  fair,  and  the  only  complaint  Is  that 
It  should  take  elfect  in  iS&l.  Instead  of  1893. 
There  Is  much  force  In  the  objection  that  the 
states  entitled  to  Increased  representation 
are  thereby  deprived  of  the  same  for  two 
years.  The  question,  however.  Is  political, 
rather  than  Judicial,  and  it  Is  difficult  to  per^ 
celve  In  what  way  the  courts  can  remedy 
that  defect  With  the  preset  Improved 
modes  of  taking  the  census  and  classifying 
the  returns,  the  population  of  each  state  can 
be  ascertained  within  a  few  months  after  the 
actual  entuneration.  so  that  the  apportion- 
ment can  be  made  in  December  or  January 
following  the  taking  of  the  census.  It  would 
seem  but  Justice  that  this  should  take  ef- 
fect ta  the  succeeding  congress,  and  we  may 
confidently  trust  to  that  spirit  of  fairness  so 
characteristlG  of  the  American  pet^le  to  cor- 
rect the  wrong.  The  courts,  however,  have 
no  authority  to  declare  that  a  greater  num- 
ber of  representatives  shall  be  elected  and 
admitted  to  congress  than  the  statute  sped- 
fl(S;  and  the  writ  must  be  denied,  and  the 
action  dismissed.  Judgment  accordingly.  The 
other  Judges  concnr. 


FIRST  NAT.  BANK  OF  DOSCHBSTBIR  r. 
SMITH. 

(Supreme  Gomi  of  Nebraska.   Feb.  1,  1808.) 

Indefinite  Pliadibos  —  Motiox  to  Make  Cer- 
TAiif  —  Ikspbctiow  or  Dbpendakt's  Books  bt 

PLAINTirr—  POWBR  or  CODKT  TO  OBDSa— IdM- 

iTATiON  or  Action. 

1.  Where  the  allegations  of  a  pleading  are 

indefinite,  the  remedy  is  by  motion  to  have 
the  same  made  more  definite  and  oeitain. 

2.  The  plaiutifl  in  a  dvil  action  made  a 
written  demand  upon  the  defendant  for  aa  In- 
apectlon  and  coi^,  or  periniMion  to  take  a 
copy,  of  certain  ipeclfied  entiies  In  a  certain 
book  bdonging  to,  In  the  possession  of,  and 
under  the  control  of,  the  latter,  relating  to  the 
merits  of  the  suit  which  demand  was  not  com- 
plied with  within  four  days.  HeU  that, 
under  sectiou  394  of  the  Gooe,  the  court  In 
which  the  action  is  pendlag,  or  the  Judge 
thereof  is  vacation,  has  the  power,  en  motion 
and  notice  to  the  defendant  to  order  that  an 
Inspection  and  copy  or  permission  to  take  a 
copy  of  such  entries  shul  he  given  within  a 
specified  timet  and,  on  failure  of  the  defendant 
to  comply  with  such  order,  the  eoort  may  ex- 
clude the  entries  from  bdng  given  in  evidence, 
or,  if  wanted  as  evidence  by  the  tfaintlff,  may 
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Orect  the  jair  to  presume  them  to  l>e  neh  u 
the  plaintil^  oj  affidarit.  alleges  tbem  to  be. 

3.  The  limiutioQ  of  two  years  within 
which  suit  mar  be  brought  againat  a  national 
bank,  under  aaetiai  SIOS  of  the  Rerised  Stat- 
utea  of  the  United  States,  for  taking  usuriouB 
Interest,  begins  to  ran  from  the  time  when  the 
Dsniioaa  interest  Is  p^Id. 
(SrUabtts  bj  the  Court.) 

Error  to  district  court,  BaUne  county;  Moi^ 
ris.  Judge. 

Actbm  tff  Benjamin  A.  Bmltb  asainst  the 
First  Natkntal  Bank  of  Dordiester  to  recover 
a  poialtr  for  receiving  nsnrtous  interest 
From  the  Judgment  entered,  and  from  an 
iwder  denring  a  nev  trial,  bofli  parties  as- 
rign  error.  Affirmed. 

F.  I.  Fobs,  for  plaintiff  In  error.  Abbott  A 
Abbott,  tor  def  aidant  In  error. 

NORYAL,  3.  On  the  9tb  day  of  Februniy, 
1880,  Boijamln  A.  Smltb  brongbt  bis  action 
against  the  above-named  bank.  In  the  dis- 
trict court,  to  recover  the  anm  of  *2M.)W,  as 
a  peaalij,  nnder  section  6198  of  tJie  ltc\'i8ed 
Statutes  of  the  United  States,  for  knowingly 
taking  and  receiving  osariouB  lutorest  for  the 
use  and  forbearance  of  money.  The  bank 
answered  by  a  general  denlaL  Tliere  was  a 
trial  to  the  court,  which  resolted  In  a  judg- 
ment In  favor  of  the  plaintiff  for  $207.61 
Each  party  filed  a  motion  for  a  new  trlaL 
The  motions  were  denied,  and  both  parties 
prosecnte  error  to  this  court 

Counsel  for  the  bank  In^ts  that  the  peti- 
tion Is  not  sufficiently  definite  and  certain 
to  admit  of  the  Introduction  of  any  evidence 
thereunder.  This  objection  must  be  over^ 
ruled.  The  facts  constituting  the  several 
causes  of  action  are  dearly,  and  with  rea- 
sonable certainty,  stated  in  the  petition.  Be- 
sides, no  motion  was  filed  In  the  court  below, 
attacking  the  pleadlni^  Where  the  aver- 
ments In  a  pleading  are  Indefinite,  the  rem- 
edy, mider  the  Ck>de,  Is  by  a  motion  to  have 
the  same  made  more  definite  and  certain. 
Farrnr  v.  Trlplett,  7  Nob.  287;  Deaver  v. 
Bennett,  29  Neb.  812,  46  N.  W.  Rep.  161. 

The  next  point  made  the  same  counsel 
is  that  there  was  no  comi>etent  evidence  be- 
fore the  court  below  upm  wtilch  to  base  a 
Judgment  The  only  testimony  introduced  on 
the  trial  was  the  afi3davlt  of  Benjamin  A. 
Smith,  the  plaintiff  below,  which  purports 
to  give  the  contents  of  certain  portions  of 
the  discount  register  kept  by  the  bank,  re- 
lating to  the  various  transactions  between 
the  bank  and  Smith  In  the  matter  of  the  pay- 
ment of  usurious  Interest  The  dates  and 
amounts  of  all  such  payments  are  stated. 
The  question  presented  is  whether  the  affida- 
rit was  proper  evidence  of  wtiat  the  book 
referred  to  contained.  Section  394  of  the 
Code  of  CSvIl  Procedure  provides  that  "either 
party,  or  his  attorney,  may  demand  of  the 
adverse  party  an  Inspection  and  copy,  or 
permission  to  take  a  copy,  of  a  book,  paper, 
or  document  In  his  pomesslon  or  nnder  his 
control,  containing  evidence  relating  to  the 


merits  of  the  action  or  defense  therein.  Such 
demand  shall  be  lu  writing,  specifying  t..c 
book,  paper,  or  document  with  snffldent  par- 
tlculori^  to  enable  the  other  party  to  dis- 
tinguish it;  and,  If  compliance  with  the  de- 
mand wltltln  four  days  be  refused,  the  court 
or  Judge,  on  motion  and  notlee  to  the  ad- 
verse party,  may,  in  their  discretion,  order 
the  adverse  party  to  give  the  other,  within 
a  specified  time,  an  inspection  and  copy,  or 
permission  to  take  a  copy,  of  such  book, 
paper,  or  document;  and,  on  failure  to 
comply  with  such  order,  the  court  may 
exclude  the  paper  or  document  from  be- 
ing given  in  evidence,  or.  If  wanted  as  evi- 
dence by  the  party  applying,  may  direct  the 
Jury  to  presume  It  to  be  snch  as  the  party, 
by  affidavit  alleges  It  to  be.  This  section  Is 
not  to  be  construed  to  prevent  a  party  from 
compelling  another  to  produce  any  book,  pa- 
per, or  document  when  he  is  examined  as  a 
witness."  The  record  in  this  case  shows  that 
on  the  20th  day  of  Jnne,  1890,  plaintiff  be- 
low made  a  written  demand  upon  John  Gl 
Thurston,  Esq.,  the  cashier  of  the  defendant 
bank,  for  an  inspection  and  copy,  or  permis- 
sion to  take  a  copy,  of  the  entries  upon  the 
discotmt  register  kept  by  said  bank,  show- 
ing the  amount  of  interest  or  discount  paid 
by  said  Smith  to  the  bank  for  money  bor- 
rowed, or  for  notes  discounted  1^  tt  for  him, 
between  certain  spedfled  dates.  The  de- 
mand uot  having  been  compiled  wltti  within 
four  days,  or  any  other  time,  plaintiff,  on 
the  30th  day  of  Jane,  1890,  previous  written 
notice  thereof  haying  been  given  to  the  bank, 
made  application  to  the  honorable  Judge  of 
the  district  court  of  the  county  tax  which  tlw 
action  was  pending,  at  his  chambers  In  the 
(dty  of  Crete,  for  an  order  requiring  the 
bank  to  give  an  inspection  and  copy  of  said 
ratries  in  said  boc^  or  permission  to  take  a 
copy  thereof,  which  application  was  granted 
by  said  Judge;  and  the  bank  was  ordered 
and  directed  to  give  plaintiff,  within  ten 
days,  an  Inspection  and  copy,  or  permission 
to  make  a  copy,  of  ssld  entriea  Although 
this  order  was  dtdy  served  upon  the  bank 
on  the  next  day  after  the  same  was  made, 
the  defendant  absolutely  failed  and  refused 
to  comply  therewith.  An  Inspection  of  the 
proceedings  convinces  the  writer  that  the 
demand,  notice,  and  order  allowing  an  In- 
spection, each  with  sufficient  certainty  or 
particularity  described  the  book  desired  as 
to  authorize  the  Judge  to  make  the  order. 

It  Is  objected  ttiat  no  fees  were  tendered 
by  the  plaintiff  for  such  copy.  None  were 
demanded  by  any  officer  of  the  bank.  Be- 
sides, there  Is  no  statutory  provision  which 
requires  that  a  party  shall  either  pay  or  ten- 
der fees  in  order  to  entitle  him  to  an  inspec- 
tion of  a  book  or  paper  In  the  possession  of 
his  adversary.  The  bank  was  not  obliged 
to  make  a  copy  of  the  oitricM.  It  was  op- 
tional with  it  so  to  do,  or  permit  the  idalntiff 
to  make  the  <»py  hhnaelf . 

It  is  also  claimed  that  the  Judge  had  no 
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Jaztedletloii  to  make  tiw  order  In  question  In 
vacation.  ▲  sufficient  answer  to  this  objec- 
tion Is  that  the  section  quoted  confers  such 
powers.  It  provides  that  the  "court  or 
Judge"  may  make  the  order.  It  is  obrlous 
that  the  plaintiff  has  in  every  essential  par- 
ticular complied  with  all  the  requirements  of 
the  statute,  so  as  to  entitle  him  to  prove 
bis  own  affidavit  the  contents  of  the  book  In 
question,  so  far  as  the  same  relate  to  the 
transactions  between  the  parties.  Our  con- 
clusion Is  that  the  court  did  not  err  In  allow- 
ing plalnttfTs  affidavit  to  go  in  evidence,  and 
tliat  the  bank  has  no  Just  came  to  complidn 
of  the  Judgment  rendered. 

The  plalntur  below  Insists  that  the  Judg- 
ment should  hare  been  for  a  much  la^r 
•um.  The  evidence  disdosee  that  usurious 
Interest  to  the  amount  of  1103.86  was  paid  by 
lilm  to  the  bank  within  two  years  before  the 
commencement  of  the  suit  The  recovery 
was  for  double  said  sum.  It  Is  also  estab- 
Ushed  that  the  furtber  sum  of  $88  was  paid 
op  on  Quother  and  distinct  loan  of  money,  as 
Ul^al  Interest,  more  than  two  years  prior  to 
the  inception  of  the  action,  but  that  the  loan 
upon  which  said  nsurlons  interest  was  re- 
ceived was  not  tolly  paid  until  May  27,  1887, 
which  was  within  two  years  preceding  the 
bringing  of  the  salt  The  bank  takes  the  po- 
sition t^t  the  statute  of  llmltatlona  has  run 
against  the  recovery  of  the  poudty  for  the 
taking  of  ttie  uaorions  sum  of  f8S,  while  the 
plaintiff  below  contends  that  the  Ilml* 
tatlon  of  two  years  within  which  suit  may 
be  brought  against  a  national  bank  for 
taking  usurious  interest  begins  to  run  from 
the  payment  of  the  note  on  which  such  in- 
terest Is  reserved.  The  question  presented 
Involves  the  true  Interpretation  of  the  proviso 
danse  of  section  5198  of  ttw  Revised  Statutes 
of  the  United  States.  The  section  declares 
"that  the  taking,  recelTlng,  or  reserving  or 
Charging  a  rate  of  Interest  greater  than  la 
allowed  by  the  preceding  section,  when  know- 
ing^ done,  shall  be  deemed  a  forfeiture  of 
the  entire  Interest  which  Oie  note,  bill,  or  oth- 
er evidence  of  debt  carries  with  it,  or  which 
has  been  agreed  to  be  paid  thereon.  In  case 
the  greater  rate  of  Interest  has  been  paid, 
the  person  by  whom  It  has  been  paid,  or  his  le- 
gal representative,  may  recover  back,  in  an  ac- 
tion in  tlie  nature  of  an  action  of  debt,  twice 
the  amount  of  the  interest  thus  paid,  from 
the  association  taking  or  receiving  the  same; 
provided  such  action  is  commenced  within 
two  years  from  the  time  the  usurious  trans- 
action occurred."  What  is  meant  by  the 
phrase,  "from  the  time  the  usurious  transac- 
tion occurred."  In  the  connection  in  which  it 
is  used  In  the  section?  Clearly,  it  does  not 
refer  to  the  time  the  usurious  contract  Is  en- 
tered into,  for  the  section  gives  the  borrower 
no  ri^t  of  action  to  recover  a  penalty  where 
unlawful  interest  Is  stipulated  for,  and  not 
paid,  bat  in  such  case  the  loaner  merely  for- 
feits the  entire  interest  Nor  is  It  the  pay- 
ment of  the  principal  sum  borrowed  which 


gives  tbe  rij^t  to  sue  for  the  penalty.  The 
actual  receipt  of  the  illegal  interest  is  the 
foundation  of  the  borrower's  right  to  recover 
the  penal^,  and  the  actual  payment  of  in- 
terest in  excess  of  tlie  legal  rate  is  the  "usu- 
rious transaction"  referred  to  in  the  section. 
The  period  of  limitation  begins  to  run  from 
the  time  the  cause  of  acUon  accrues.  If  the 
Interpretation  for  which  plaintiff  contends 
should  be  adopted,  then  it  would  follow  that 
a  suit  to  recover  the  penalty  for  taking  usu- 
rtous  Interest  by  a  national  bank  cannot  be 
maintained  until  the  loan  is  fully  paid  off- 
Stated  differently,  one  who  has  paid  large 
sums  of  money  as  illegal  interest  on  a  loan, 
and  Is  unable  to  pay  the  entire  debt,  is  not 
entitled  to  the  benefit  of  the  section.  Such 
was  not  the  intoitlon  of  congress,  nor  is  It 
the  fair  and  reasonable  import  of  the  lan- 
guage of  the  section.  The  right  to  main- 
tain an  action  to  recover  the  penalty  pre- 
scribed hy  said  section  5196  accrues  as  soon 
as  any  unlawful  Interest  is  paid,  and  the 
two-years  limitation  begins  to  run  from  tte 
time  such  payment  Is  made.  The  following 
cases  support  the  doctrine:  Shlnkle  v.  Bank, 
22  Ohio  St.  516;  Hintermlster  v.  Bank,  64  N. 
Y.  212;  Stephens  v.  Bank,  88  Pa,  St  15T; 
Brown  v.  Bank,  72  Pa.  St  200;  Lynch  t. 
Bank,  22  W.  Va,  564;  Bank  v.  Carpenter, 
62  N.  J.  Law,  165,  19  Aa  Rep.  181;  Stout  v. 
Bank,  <Tei.  Sup.)  8  S.  W.  Rep.  808;  Bank  v. 
Alves.  (Ky.)  15  S.  W.  Rep.  132.  In  Lynch 
V.  Bank,  supra,  the  court,  In  considering  the 
Identical  question  herein  Involved,  after  cit- 
ing and  quoting  from  numerous  decisions 
from  the  courts  of  different  states,  In  the 
opinion  say:  "U  these  cases  do  not  ex- 
pressly decide  that  the  ri^t  of  action  for  the 
prescribed  penalty  accrues  at  the  Instant 
any  excesslTe  interest  is  paid,  whether  it  be 
on  the  original  discount  or  at  any  subsequent 
renewal,  and  that  each  payment  Is  in  itself 
a  cause  of  action,  against  which  the  limita- 
tion commences  to  run,  they  so  dearly  indi- 
cate that  such  is  the  proper  constmction  of 
the  statute  as  to  leave  no  doubt  on  the  ques- 
tion. I  have  been  unable  to  find  any  author- 
ity or  precedent  to  the  contrary;  and  aa  the 
construction  Indicated,  If  not  established,  by 
these  cases,  is  In  consonance  with  the  letter 
and  spirit  of  the  statute,  as  well  as  in  accord 
with  the  evident  reason  and  policy  of  con- 
gress in  enacting  It,  I  feel  no  hesitation  In 
adopting  it  Each  payment  of  illegal  In- 
terest must  be  regarded  aa  a  transaction/ 
within  the  intent  of  the  statute,  and,  when 
such  payment  is  actually  made  or  occurs,  the 
two-years  limitation  commences  to  run,  as 
to  that  payment  from  that  time,  and  so  on 
for  eadi  successive  payment  on  renewals  of 
the  same  loan;  and  If,  when  the  action  la 
commenced  for  the  penalty,  any  one  or  more 
of  such  payments  of  illegal  Interest  occurred 
more  than  two  years  prior  thereto,  no  recov- 
ery can  be  had  for  It,  although  the  original 
loan  be  then  unpaid."  Both  upon  reason  and 
anthoritr,  we  are  satlsfled  tliat  the  BctUm 
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to  neoTcr  tin  vtsmXtf  far  recAylBg  tbe  188 
illeeal  tatwrt  la  bftrrftd,  ttoee  ttie  samems 
taken  mom  thsn  two  ymxa  teton  thi»  suit 
waa  braatftaL  DontvtisaB  the  limitation  does 
not  commence  to  ran  nntU  the  usiutoaa  loan 
la  paid  oK,  In  a  «aae  ivfaeN  parments  are 
made  to  a  nattonal  bank  on  acch  a  loan,  and 
there  is  no  agreement  or  undentendtaic  tbat 
the  same  la  to  be  appBed  In  dlacibaxge  at 
nukMu  latmat  asreed  to  be  paid  tor  tbe 
use  of  tbe  1001107;  tor  tai  andi  a  cue  the  law 
«fll  appty  the  paymentB  on  the  principal,  and 
not  on  tfaa  nanrtooa  interevt  Hence  there 
'xonld  be  no  nauitoui  transaction  until  the 
sum  borrowed  bad  bea  fepatd.  The  fiiig- 
QBit  la  aabmed.  Tbe  otter  Jndgea  ooncnr. 


UcGOBHICK  HARTESnVG  MACH.  CO. 

T.  SOHNEIDBR. 
(Suprone  Conrt  of  Nebraska.  Feb.  1, 18^) 
Samxe  Asroa  Jddomsnt— Sfbcial  ArPBAEiirca 

1.  Tt  la  a  wdl«etHed  rale  la  IUm  state  tfcat 
a  jodcmcBt  rendered  tn  m  eooii^  ooart  in  tbe 
absence  of  ths  defendant  maj  be  set  aside, 

under  tiie  prorlslMts  of  lection  1001  of  the  Code 
of  (Svil  Pivcetlure,  although  the  tinmmt  olnhned 
tr  tbe  ^alntiir  exceeds  $W0. 

2l  In  an  actioa  hefote  a  oonntr  conrt  the 
defendant  appeared  for  the^  sole  pnrpose  of  ob- 
jecdni^  to  Oie  jaristHctton  of  the  court,  which 
ebjeetiM  mu  oT«rraled;  and,  the  dtrflendaiiC 
HOC  wearins  further,  Judgmeat  was  rendered 
*e*'"t  him.  Sdd,  that  such  upearance  did 
not  deprlTe  him  of  tbe  right  to  EaTe  the  jtide- 
ment  set  aelde,  under  the  piorlriona  of  aaid 
aection  1001. 

3.  The  filinc  of  a  motion  to  eet  aalde  the 
d^anlt  le  a  waiver  of  all  defects  aiid  IrreKolar- 
ttiea  in  the  service  ai  tbe  summons. 
(Srllabna  bjr  the  Court) 

Error  to  district  court.  Holt  oonnt}*;  Kln- 
fcaM.  Judge. 

Action  on  a  Judgment  by  the  McCormIck 
HarreslSng  Ma<dilne  Company  against  John 
ft.  Schn^er.  D^mdant  bad  Jndtanent,  and 
plartrttff  brings  error.  Afflrmed. 

H.  M.  trtOej.  fbr  pUdnttff  bi  error.  O.  H. 
Gterdand,  fi>r  defendant  In  mor. 

JtOKYALt,  X  Tbla  was  an  acrHon  bron^t 
by  plaintiff  tn  error,  in  the  oonnty  court  of 
wot  ooimt7,  npon  a  fordgn  Judgment,  to  re- 
oorer  the  sum  of  1201.45.  A  summons  waa 
taDed  and  placed  In  the  hands  of  tbe  aherUf 
for  servloe,  who  made  dne  retom  of  service 
Ibereof  upon  the  defendant,  by  leaving  a  true 
and  oereuted  copT  olf  tbe  same,  with  an  In- 
dorsements tbereoD.  at  the  defendant's  nsnal 
place  of  nrtdenoe.  Snbseqaenttj-  tibe  defmd- 
ant  appeared  before  tbe  county  court,  and 
filed  an  afltdaylt  aHe^ng  **tbat  the  only 
snrmnqna^  or  copy  of  snmmons,  served  upon 
or  ddtvered  to  him,  or  left  at  bla  usual  place 
of  reetdenoe,  In  ttds  case,  is  the  purported 
copy  of  summons  hereto  attached  as  'Exhibit 
A.*  snA  made  part  bevBot**  XxMUt  A  la  a 
true  copy  of  Hie  original  fniriT^nw,  except 
(bat  tt  oontalned  no  IndtHsement  (tf  tbe 
Tj>4N.w.Da3— 17 


amonnt  for  vblob  jndgmmt  was  oabed.  T!io 
def«idant  maiHwg'  no  further  appearance  In 
tbe  case,  Judgment  was  rendered  against  him 
for  |2eL4&  WltUn  10  days  thereafter  de- 
fendant filed  a  motion,  under  section  1001  of 
the  Ooda^  to  set  aside  tbe  judgment,  ^rtildti 
motion  was  denied.  He  thereupon  proae- 
Outed  error  to  title  district  court,  alleging  tbe 
Allowing  gnrands  for  reTeraal:  0)  Tbe  court 
wred  In  OTermllng  tbe  obJeclicHi  to  tbe  Jnxla- 
dlodon  of  tbe  court,  which  objection  was  on 
the  gronnd  that  so  copy  of  the  snmnuHu 
was  ever  ssmd  aa  tbe  defendant  In  aaid 
ease  In  the  oonnty-  ooort;  (2)  tbe  ooort  erred 
In  refusing  to  set  aside  the  default.  T3ie  dis- 
trict conrt  rsTened  tbe  judgment  of  the 
county  ooartt  and  this  is  the  error  com- 
plained «C  betOi. 

It  iB  a  well-settled  nde  of  Oils  court  that 
where  a  defendant  has  enlmed  no  appear- 
ance In  a  caose  In  a  jnstloe  court,  be  may,  as 
a  matter  of  right  have  the'jndgmttit  therein 
entered  against  him  set  aside.  It  has  like- 
wise beoi  held  that  the  prorialona  of  section 
1001  of  the  Code,  ndatlng  to  the  settfaig 
aside  of  Judgments  btfore  justloes  of  the 
peac^  applies  to  ouises  In  IhA  ooimtj  oourt, 
regardless  of  tbe  amoonti  In  dispute.  State 
T.  Smith,  11  Neb.  338,  &  N.  W.  Bep.  82;  Too- 
tle T.  Jones,  19  Neb.  088,  27  N.  W.  Bep.  03S. 
But,  where  a  defendant  has  entered  an  ap- 
pearance, he  Is  not  ootltted  to  have  tbe  judg- 
ment set  asldc^  stoi  thouj^  be  may  have 
been  absent  on  the  day  of  trial  Strlne  t. 
Kauftnan.  12  Neb.  424,  11  N.  W.  Bep.  867; 
Association  Paoe,  28  Neb.  496,  36  N.  W. 
Bep.  610;  Smyths  t.  Ksstler,  19  NA.  2iM,20 
N.  W.  Bep.  208.  It  has  been  held  that  the 
procuring  the  lasnsnoe  of  subpoenas,  or  the 
flUng  of  a  motbm  for  seoority  for  oasts,  or  to 
dismiss  the  action,  oonstitntee  such  an  ap- 
peaniaoe  aa  to  defeat  bis  right  to  ha-ve  the 
deCaadt  set  aaldo,  imder  the  pro  visions  of 
said  section  1001,  upon  the  ground  that  Judg- 
ment was  altered  In  bis  abamoa.  Raymond 
▼.  Strtne,  14  Neb.  280,  IS  N.  W.  Bep.  SCO; 
Bdl  T.  Lumber  Co.,  21  Neb.  52S.  32  N.  W.' 
Bep.  661;  Howard  t.  Jay,  2S  Neb.  279,  41  N. 
W.  Bep.  148.  Do  the  facts  bi  the  ease  at  bar 
bring  It  wttUn  the  principle  of  the  deoblona 
last  etted?  We  do  not  think  so.  Jn.  Mch  of 
the  cases  to  whkh  we  have  referred,  the  de- 
fendant made  a  general  appearance  in  the 
aotim,  whOe  in  tiie  oaae  at  bar  the  defendant 
appeared  for  the  sole  pwpoie  of  objeothig  to 
the  jurtadlethm,  of  the  ooort,  or  qoestlonbig 
its  power  to  render  any  judgment  i^alnst 
Mm.  Whether  bis  ground  of  objection  was 
safildent  or  not  Is  qutte  Immaterial,  Inas- 
much as  the  qaeeOoti  sought  to  be  raised  was 
pnrdy  jmfscttotlonal.  The  appearance  was 
not  general  As  be  did  not,  by  motion  or 
othOTwisSf  ssA  to  ooll  Into  opoathm  the 
powers  of  the  court,  except  on  ihe  qnestlon 
of  jnttedMioD,  the  appearance  was  speelal; 
and  be  did  not  thereby  waive  bis  right,  im- 
der the  statute,  to  have  the  judgment  ren- 
dered against  talm  hi  Us  id»ence^  asld& 
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Ttereforo  tbe  county  court  erred  in  overrul- 
ing the  motkm  to  Mt  nride  tha  default 

Tbe  d^oidant,  by  flllng  his  motion  to  wt 
th»  Judgment  a^de,  waived  all  defecte  In  Uie 
service  of  the  ■mnmona.  Croweil  v.  Gallo- 
way, 3  Neb.  220;  Freeman  t.  Burfea.  16  Neb. 
828,  20  N.  W.  Rep.  207.  The  judgment  of 
the  district  court  la  clearly  right,  and  la 
afflzmed.  Hie  other  Judges  oononr. 


OHiGHRIST  V.  CITY  OF  SOtJTe  OMAHA. 

(SnpmiM  Court  of  Nebraska.  Feb.  1,  1893.) 
HmnaiPAL  Cobporationh—  Dsracmva  Sraaan— 

CONTKIBUTOKT  IfeOLIQEKCa. 

One  a  noareddeat.  In  pudiig  from 
the  Union  Pacific  depot,  in  Sooth  Omaha,  to 
Twenty-Third  and  P  etreat^  in  raid  dty.  !q  the 
ni^t  Maion,  went  east  on  N  street  to  IVenty- 
Fonrth  street,  then  south  on  Twenty-Fourth 
street  nearly  to  O,  when  he  noticed  stain  about 
10  feet  In  height  m  front  of  a  private  residence. 
He  ascended  the  stairs,  which  he  mistook  for 
those  OD  a  block  near  the  pdnt  of  Ms  destlna- 
tiui,  and,  in  continuing  on  towards  his  destina- 
tioo,  fell  into  the  excavation  caused  b7  grading 

0  street,  in  said  dtr,  and  was  severely  injured. 
HM,  that  the  proof  failed  to  show  negligence 
on  the  part  of  the  dty. 

(SrUabus  br  the  CSoort) 

Brror  to  district  coort.  Dongas  county; 

vine.  Judge. 

Action  for  personal  Injuries  by  Augustus 
Ollcbrlst  against  the  of  South  Omaha. 
Defendant  had  Judgment^  and  plabitlfl  brings 
error.  Affirmed. 

Wlnfleld  8.  Strawn,  for  platntlfl  la  enor. 
Ohaa  Offntt,  for  defendant  in  error. 

UAXWBLL.  G.  J.  This  is  an  action  to  re- 
cover for  Injuries  sustained  by  the  plaintiff 
by  filing  Into  the  excavation  at  O  and  Twen- 
ty-Fourth streetB,  In  tbe  defendant  city.  Up- 
on  ttie  oonduslon  of  tbe  testimony  In  the 
court  bdow,  the  court  directed  the  Jury  to  re- 
turn a  verdict  for  the  defendant,  which  was 
done,  and  tbe  action  dismissed.  It  appears 
from  the  record  that  tbe  plalntUF  is  a  red- 
doit  of  MfHitgomery  cotmty,  Iowa;  that  he 
had  visited  South  Omaha  to  April.  1887;  that 
bis  brother  redded  on  the  northwest  comer 
of  Twenty-Third  and  P  streets,  in  said  dty; 
that  toe  streets  of  said  dty  are  numbered 
from  toe  east  side  of  the  dty  westward, — No. 

1  bdng  the  first  street  on  the  east;  that  toe 
letters  of  toe  alphabet  are  used  to  dedgnate 
the  streets  running  east  and  west,— toe  first 
street  on  the  north  side  of  toe  dty  being  A 
street;  that  about  8  P.  M.  on  toe  night  of  De- 
cember 3,  1S88,  toe  plaintiff  reached  South 
Omaha,  over  toe  Union  Pacific  Railway.  He 
was  alone,  and  undertook  to  walk  to  bis 
brotoer's  reddence.  The  night  was  dark. 
He  followed  N  street  east  from  toe  depot  to 
Twenty-Fourto  street,  toen  went  south  on 
Twenty-Fourto  street  nearly  to  O.  At  this 
potot  he  noticed  stairs,  aboot  10  feet  In 
bdght,  leadlns  np  teom  Twenty-Foarto  street, 
as  graded,  to  Oie  top  of  Uie  banlL  These 


■t^rs  were  In  front  of  a  prtvato  reddence, 
and  had  been  erected  by  toe  «wner  tbenot  to 
obtain  access  to  his  dwdllog.  Tbe  platotlff. 
however,  asooided  tbe  stain,  and  och)  tinned 
to  the  direction  of  Us  brother^  reddence, 
and  fell  over  tbe  perpesidlcular  embankment, 
about  16  feet  to  d^»tli,  cansed  grading  O 
street 

The  plaintiff  was  very  severdy  Injured; 
and,  if  entitled  to  recover  at  all.  toe  amount 
claimed,  probaUy,  would  not  more  than  com- 
pensate him  for  his  injuries.  A  number  of 
witnesses  testUy  that  the  plaintiff,  soon  titter 
toe  totory*  Btoted  toat  be  had  mistaken  tbe 
stairs;  that  he  sbonld  have  gone  another 
Hock,  and  then  gone  np  certato  stairs  which 
would  have  led  to  his  brotoer's  house.  This 
testimony  he  does  not  deny.  We  have  care- 
fully read  boto  toe  pleadings  and  proof  to 
this  case,  and  fall  to  find  any  evidence  of 
Ilgence  on  tbe  part  of  the  dty.  In  South 
Omaha  t.  Ounnlughani,  81  Neb.  816, 47  N.  W. 
B^.  930;  a  trail  or  track,  which  bad  been  to 
comnum  nse,  and  ran  along  a  deep  excava- 
tion for  a  street,  was  left  wlthoat  protection 
or  guard,  to  amseqnence  of  whldi  toe  de- 
tOidant  to  error  feQ  toto  the  enavatlcni,  and 
died  of  bis  injuries.  Tba  oonrt  hdd,  aiUl  we 
think  pnqierly,  that  it  was  tbe  doty  ct  the 
dty  to  erect  barriers  to  obstruct  tols  trail  or 
way,  and,  as  It  had  failed  to  do  so,  It  was  Ua- 
Ida  But  that  case  <Uffen  ftom  this  to  tts  es- 
amtla]  facts.  It  is  -vwy  evident  toat  toe  evi- 
dence fiftHs  to  show  a  ri^t  of  the  platotlff  to 
recover  against  the  defendant,  and  torn  Is 
no  error  to  the  record.  Tbe  Judgment  la 
toeretore  affirmed,  nie  otoer  Jndges  omcnr. 


MKRGHANT8'  NAT.  BANK  OF  OMAHA  v. 
JAFFRAY  St  sL 
<8ivreme  Court  of  Ndnaaka.  Fdh  1,  X8Q8.) 
JuDiciAi.  Acts— WUAT  akb— Aixowtxe  WaiT  or 

ATT  A  ( -HM  EST— HnLID  AT. 

1.  An  order  by  a  district  or  conuty  judse, 
allowing  an  attaclunent  In  an  action  on  a  claim 
not  due.  Is  a  Judicial  act.  witoin  toe  meaning 
of  section  38,  c  19,  Oomp.  St. 

2.  An  order  made  by  a  Jndge  on  Sunday 
or  a  legal  holiday,  allo^ng  sn  attaduneat  In 
an  action  on  a  debt  not  due,  li  void. 

(Syllabus  br  the  Court.) 

Error  to  district  court,  Douglas  county; 
d&rkson.  Judge. 

The  Merchants'  National  Bank  of  Omaha 
petitioned  for  an  order  permitting  it  to  toter- 
v«ie  to  toe  action  of  Edward  8.  Jaflray  and 
anotoer  against  Henry  Elseman  and  anotoer, 
and  directing  toe  sheriff  to  apply  toe  pro- 
oeeds  of  a  stock  of  goods  sold  to  that  action 
to  toe  satisfaction  of  a  Judgmoit  It  had  ob- 
tained against  toe  same  defendanto  to  an 
action  whereto  toe  same  goods  had  been  at- 
tached. The  petition  was  denied,  and  ttw 
petitioner  brings  error.  Affirmed. 

George  B.  Pritchett,  for  plaintiff  to  error. 
Kennedy  A  Learned*  for  def  endanto  to  er- 
ror. 
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POST,  J,  This  la  a  csontroveray  betwem 
tttanhlng  creditors.  The  plaintiff  In  error. 
m  the  2Sth  day  (rf  Deoember,  1890,  filed  Ita 
petition  In  the  district  court  of  Douglas  coun- 
ty against  Henry  Baseman  and  Simon  Else- 
man,  rialmlng  ^ndgm^t  for  13,600  on  a  debt 
not  due.  At  tlie  nme  time  Ifflled  an  afBda- 
rlt  in  substantial  compliance  with  section  238 
of  the  Code,  hereupon  an  order  was  on  the 
same  day  made  by  Htm.  George  W.  Doane, 
me  of  tlie  Judges  of  ttie  district  court  of  said 
eoojot^,  allowing  an  attaohment  against  the 
property  of  the  defendants  therein,  which 
was  fasoed  in  due  form,  and  by  rlrtue  of 
which  the  property  In  controversy  was  on  the 
day  abore  named  seised  by  the  sheriff.  The 
order  of  attaohment  through  which  defend- 
ant In  error  dalma  was  laaued  Deoember 
20,  laoa 

Them  are  sereraj  questions  argued  which 
It  Is  not  neeeaaaiy  to  notice,  as  the  jtidgment 
of  tbe  dlstrtct  court  must  be  affirmed  on  the 
gromkl  that  the  order  of  attachment  through 
whldi  the  plaJnttir  dafana  is  void.  It  la  l>y 
Kcdon  38,  o.  18,  Comp.  St,  provided  that 
"no  oourt  can  be  opened,  nor  can  any  Jtidi- 
dal  tmdnesB  be  transacted,  on  Sunday  or  on 
aqy  leasl  holiday,  exoept  to  gtve  ln«tractl(»u 
to  a  paj  tiun  ddlberaUng  m  their  Terdlot; 
(2)  to  reoelTO  a  Terdloli  or  diacAuige  a  JD17; 
^  to  esadae  tbe  powers  of  a  dngle  voagiB- 
trate  In  a  cUndnal  proceeding."  And  by  aeo> 
don  8  (tf  diapter  ^  It  ia  provided  as  fOUowa: 
"TImt  the  following  days,  to  wit,  the  first 
day  of  January,  February  twenty-second, 
and  the  twenty-second  of  April,  whidk  AaU 
be  known  as  'Arbor  Day,'  the  twenty-fifth 
daj  ot  Deoanbo',  Hie  thirtieth  day  of  M^, 
and  Jnly  fonrOi,  and  any  day  appdnted  or 
reoommended  by  the  governor  of  tlda  state 
or  the  preddent  of  the  United  States  as  a  day 
at  tut  or  thankaglvliig,  and,  wli«i  any  one  of 
these  days  shall  occur  on  Sunday,  then  the 
Monday  foIlowtDg,  shall,  for  all  purposes 
vrtutaoerer,  as  regards  the  presottlng  for 
payment  or  acceptance,  and  the  protesting 
and  glvhis  nottoe  of  tiie  dlsbonmr,  ot  bills  of 
endiange,  banlt  cbedES,  or  promlasoiy  notes 
made  after  the  passage  of  this  act,  be  deemed 
puUlc  holidays,  and  be  treated  and  consid- 
ered as  Is  the  first  day  of  the  week,  conmum- 
ly  oaUed  Sunday:  Provided  that,  when  any 
one  of  tbesa  days  shall  occur  on  Monday,  any 
bm  of  exchange,  bank  check,  or  promissory 
note  made  after  the  passage  of  this  act, 
whldi  but  tbr  ttds  act  vronld  taU  due  anA  be 
payable  on  sodh  Monday,  shall  become  due 
and  payable  on  tbe  day  tiiereafter.** 

It  Is  not  deemed  neceesarj  to  dlseosa  the 
qoeetton  of  the  validity  of  an  order  of  attaob- 
meot,  or  llie  SMvloe  thweof,  on  Sunday  or 
e  legal  boUday,  In  ordinary  cases;  that  Is; 
ftw  dabti  already  due.  There  ts^  to  say  the 
ieuat,  a  divezdty  of  opinion  upon  fbe  sub- 
ject. A  re«pectalde  line  of  auOiorities  hold 
sach  acta  to  be  purely  ministerial,  and  there- 
fore not  within  the  Inhibition  of  the  statute, 
priuticolaily  when  aaaalled  In  collateral  pro- 


ceedings. But  an  order  of  a  judge  allow- 
ing an  attachment  as  in  this  case  is  cleariy 
within  the  statute.  Judicial  acts  are  designed 
to  be  "each  acts  as  are  performed  in  the  ex- 
ercise of  Judicial  power."  Hawes,  Jur.  A 
BooTior  defines  Judicial  power  thus:  "Be- 
longing to  or  emanating  from  a  judge,  as 
such;  the  anlhoilly  vested  In  a  judge." 
"Whatever  rananates  from  a  judge,  as  snoh, 
or  proceeds  from  a  court  of  justlosh  la  Judi- 
cial." In  re  Cooper.  22  N.  Y.  82. 

An  attachment  will  be  allowed  In  an  ao- 
ti(«  for  a  claim  beforre  It  Is  due  only  upon 
the  grounds  and  the  conditions  prescribed  by 
statute.  One  of  the  conditions  Is  that  the 
plalntlfl  or  his  attorney  shall  make  oaOi,  hi 
writing,  showing  the  nature  of  his  claim,  and 
whai  It  will  become  due.  Code,  |  2SS. 
When  the  application  la  made  the  court  or 
judge  must  determine,  judicially,  that  the 
action  is  one  of  tliose  coatonplated  by  tiie 
statute,  and  that  the  diowing  is  saffldaKt 
to  entitle  the  plaintiff  to  an  attachment  The 
validity  of  the  attadunent  under  whUdi  tbe 
defoidant  dalma  depoida  upon  the.  order 
made  by  the  judge  on  the  25th  day  ot  De- 
cember,—a  legal  h(rilday.  That  order  waa  a 
jndidal  act,  eipressly  tottiUidea  by  statute, 
and  Is  lharefcHre  Told.  Moore  v.  Henmf  17 
Neb.  m,  2i  N.  W.  Bep.  42K.  It  foUowa 
that  the  judgment  of  the  district  court  Is 
light,  and  should  be  affirmed.  The  other 
Judges  ooooor. 


COiADB  V.  WHITX]  at  sL 
(Suproiw  GottTt  of  Nrtwaduu  Fsb.  1*  IflOB.) 

UA.BTIB  AKD  BIBVA.KT  — WSBN  RkLI.TIO.1  ExiSTl 
— BVIDBKCK. 

Under  tiie  Issues  presented  by  the  plead- 
ings, the  question  presented  ia  whether  or  noc 
the  plaintiff  was  employed  by  the  firm  of  W. 
&  O.,  and  rendered  ser^ces  for  it,  or  «rtietlier 
he  was  employed  by  G.,  his  father,  and  repre- 
sented him,  as  a  member  of  the  firm.  BM, 
that  the  BTideuce  clearly  established  the  fact 
that  the  plaintiff  was  employed  and  rqiresaiteii 
O..  his  lather,  and  not  tbe  firm  of  w.  &  O., 
and  that  soch  firm  was  not  liable  for  Us  serv^ 
icaa. 

(SyUabns  by  the  Court.) 
Brror  to  district  court,  Bsllne  county;  Mor^ 
ris,  Judge. 

Action  by  George  H.  Glade  against  Charles 
O.  White  and  John  D.  Glade  to  recover 
wages.  Defendants  had  Judgment,  and  plain- 
tiff brings  error.  Affirmed. 

Hasttaigs  &  McOIntie  and  M.  A.  TTsrtigan, 
for  pbilntlfl  In  error.  F.  L  Foaa,  ttx  defenO- 
anta  In  error. 

MAXWKLIi.  0.  J.  ^  the  year  1883  the  de- 
fendant White  became  a  partner  with  George 
W.  Bridges  In  tbe  milling  bndnees  at  Crete, 
and  this  relation  continued  until  May,  1885, 
wlwn  Bridgea  sold  Ida  Intereat  to  John  IX 
OUde.  Olade  was  a  well-to-do  ftarmer  who 
resided  a  short  distance  from  Crete.  The 
plaintiff  Is  his  son,  and  in  the  sm^ig  ef  IStf 

Digitized  by  CjOOglC 


260 


NOBTHW£ST£BN  B£FOBT£B,  Vol.. 


wu  about  22  yean  of  age.  So  far  as  ap- 
pears, neither  of  the  Glades  Imd  any  experi- 
ence In  the  milling  bostneas.  The  bndness 
seems  to  have  been  very  profitable,  and  was 
continaed  on  an  eztcmslTe  scale  untU  Decem- 
ber. 1888,  when  White  purchased  the  interest 
of  Griade  In  the  property,  and  assumed  the 
debts.  Afterwards  this  action  was  brought 
by  the  plain tUf  against  the  firm  for  services. 
The  defendants  filed  separate  answers.  John 
D.  Glade,  In  his  answer,  admits  the  serrlce 
of  the  plaintiff,  and,  in  efFect,  asks  that  judg- 
ment be  rendered  against  Ae  firm.  White,  in 
his  answer,  first  denies  the  facts  stated  tn  the 
petition,  except  as  to  certain  matters  admit- 
ted, but  alleges  that  the  plaintiff  represented 
his  father  in  the  milling  business,  and  that 
there  was  no  agreement  or  claim  for  wages 
during  the  existence  of  said  partnership. 
Other  facts  tending  to  show  that  the  plaintiff 
had  no  ri^t  to  recover  are  pleaded,  which 
need  not  be  noticed.  On  the  trial  of  the  cause 
the  Jury  found  in  faror  of  White,  but  a^pdnst 
John  D.  Glade,  In  the  sum  of  $5,000,  upon 
which  Judgment  was  rendered.  The  question 
presented  by  the  issue  is  this:  Was  the  plain- 
tiff an  employe  of  the  firm  of  White  &  Glade, 
or  did  he  repres^t  his  father  In  the  business? 
W.  H.  Vance,  a  witness  called  by  White,  tes- 
tifies: "Answer.  During  the  first  week  In 
January,  1888,  1  was  standing  in  the  post-of- 
fice wtudow,  about  noon,  waiting  for  the  mail 
to  be  distributed.  While  there.  Glade  came 
In.  I  had  been  introduced  to  him  the  Sun- 
day  errain^  before,  and  for  the  first  time 
entered  Into  a  little  conversation  with  him. 
I  asked  Mr.  Glade  If  be  was  employed  at  the 
milL  He  rather  heeitated  In  his  reply,  and. 
from  the  manner  in  which  he—  (Objected  to 
by  plaintiff.)  Question.  What  took  place? 
A.  I  asked  Mr.  Glade  if  he  was  employed  at 
flie  mllL  He  gave  me  somewhat  of  an  eva- 
ttre  answer.  I  asked  him,  tbea,  If  he  was  a 
ftartner  of  Mr.  White  I  believe  I  s^d,  'Tou 
must  be  the  partner  of  Mr.  White?*  and  he  re- 
plied: 'No,  sir;  I  am  not  the  partner  of  Mr. 
White.  I  am  the  active  partner.  My  father 
Is  the  sUeat  partner.  I  represwt  my  father's 
interest  In  the  firm.'  He  used  these  terms,— 
that  he  was  the  active  partner,  and  his  te- 
ther was  the  silent  partner,  and  be  represent- 
ed his  father's  interest  in  the  firm."  The 
plaintiff  does  not  deny  this.  He  claims  that 
he  does  not  remember.  John  B.  Johnson  tea- 
tUtea:  "A.  The  first  convwsatlw  I  had  with 
Glade  was  in  the  morning.  I  was  coming  up 
—  At  the  time  the  deal  was  made,— the  day 
the  deal  was  made.— I  talked  with  Mr.  Olade 
and  his  father  down  to  the  mill,  and  Mr. 
Bridges,  myself.  John  D.  Glade,  and  George 
Glade  looked  the  property  over,  and  I  went 
down  to  the  dam,  and  was  showing  him 
where  the  lines  were. — discussing  about  a 
piece  of  ground  that  was  to  be  left  out;  and 
they  boui^t  the  mill  there,— that  Is,  they 


closed  the  deal,  so  far  as  words  were  con- 
cerned, right  at  that  place;  and  I  asked  John 
Glade  if  he  was  going  to  attend  to  the  mill, 
and  he  said  he  was  not,  be  was  buying  It  for 
George;  and  I  said,  'Are  yon  going  to  have 
it  deeded  to  George?'  and  he  said:  'Oh,  no; 
I  wUl  let  George  run  it.  He  to  a  good  boy. 
and  I  am  going  to  let  him  run  it  for  me,  aiid 
lodk  after  my  interests.'  Q.  What  conversa- 
tion did  you  have  that  day  with  George,  at  or 
about  the  same  time?  A.  He  said  he  was  go- 
ing to  run  It  for  his  father.  Q.  Where  did 
the  conversation  take  place?  A.  It  was 
talked  around.  I  don't  know  Jost  where. 
We  were  walking.  They  were  going  to  enter 
Into  a  contract  that  day."  'Ehls  la  not  direct- 
ly denied.  George  D.  Stevens  testifies:  "Q. 
Do  you  remember,  some  time  in  the  mouth  of 
May,  1885.  of  having  a  conversation  with 
George  H.  Glade.  In  the  State  Bank,  In  re- 
gard to  same?  A.  I  do.  Q.  State  that  con- 
versation. A.  I  cannot  give  It.  It  was  (julte 
a  long  ctmversation  I  had  with  him,  and  part 
of  It  was  about  the  purchase  of  the  mill  by 
his  fatber;  and  he  tliea  told  me—  I  think  I 
asked  him,  I  am  sure  I  did.  If  his  father 
was  going  into  the  minipj  budness.  He  told 
me  that  he  was  giAng  to  run  it.  Q.  Did  you 
have  any  other  conversation  In  regard  to  tliat 
matter  with  Mr.  Glade  about  that  time?  A. 
Why,  I  have  talked  to  Mr.  George  Glade  a 
great  many  times  about  It  Q.  In  these  ooa- 
versations,  what  did  he  say  in  r^aud  to— 
(Objected  to  as  Incompetent)  A.  Possibljr  I 
did  not  understand  that  Q.  Tell  what  ctm- 
versation  or  talk  took  place,  and  when  and 
wher&  A.  I  could  not  be^  and  gtvo  the 
number  of  times  I  have  ever  talked  witlL  blm 
about  the  matter,— the  exact  couveisatkML; 
but  in  all  conversations  I  have  ever  had  wlUi 
him  In  reference  to  this  matter,  I  have  under- 
stood from  him,  and  been  led  to  believe  from 
what  he  said—  By  the  Gourt:  Q.  State  what 
he  said.  A.  He  said  a  great  many  times  to  me 
that  he  was  managing  and  lo<Alng  after  his 
father's  Interest  in  the  mllL  At  one  time  I 
asked  him  If  White  spent  his  own  time  there, 
and  he  said  no;  he  was  to  look  after  the  out- 
aide  interest  while  he  remained  there,  and 
looked  after  his  father's  interest,  and  looked 
after  the  mill  when  Mr.  White  was  not  there. 
I  cannot  give  the  number  of  times  that  I  have 
conversed  with  Mr.  Glade  of  that  matter.'*'  A 
number  of  other  witnesses  testi^  to  the  same 
effect  The  plaintiff  was  unable  to  remember 
many  of  these  conversations,  but  In  our  view 
the  fact  Is  established,  beyond  question,  that 
the  plaintiff  rendered  his  services  to  Us  fa- 
ther, and  not  to  the  miUlDg  company,  and 
that  White  Is  not  liable. 

It  is  unnecessary  to  review  the  various  a» 
idgnmoits  of  error  at  length.  Tba  Judgment 
is  the  only  one  that  should  be  rendered  on 
the  eTldence,  and  tt  It  afllniied.  The  oilier 
Judges  coDcar. 
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TAN  STCEN  T.  8BIJ>SN. 
fBapre^  Oowt  o<  Nebnwka.  Fclh  1. 1868.) 
Costs— Tazatiok  of-Jcsticb's  A:tD  Co!rBTABLa*s 
Fin. 

1.  Undir  MctlMi  82,  e.  28^  Oomp.  St. 
a  imOoa  ot  the  p««ee.  before  tetnginx  aait  for 
hU  fees,  miut.  when  reqnested  so  to  do^  mue 
ind  fmrDiA  toe  party  ror  whom  the  serTices 
were  readered  anltemixed  bill  of  hii  coats,  in  ar- 
der  to  Dnintain  an  action  therefor.  Snclx 
■tatement  may  be  waived  bj  the  party  oitiUed 

2.  A  constable  It  not  entitled  to  fees  for 
serrins  a  writ  placed  in  Ua  hand%  when  he 
faUs  to  return  apon  the  pniceu  tiw  pvtlcnlw 
itana  of  his  ooeta. 

3.  Eridence  examined,  and  the  Terdlct  of 
the  jniT  hdd  to  be  cxeeeaiTak  and  tile  jodfrnent 
mened.  uolesB  defendant  in  asioc  file  & 
rendttitiir  as  stated  in  the  opinioik 

(Srllabns  by  the  Court) 

Error  to  cttstrtet  conrt,  DomAfts  oonnity; 
Wakd^,  Jndse. 

AaBompA  tiT  Dsrld  J.  Selden  against  Bm- 
ua  L.  Van  Bitten.  FlalotUT  had  lodgment, 
and  6et«aa6ant  lnlii0i  tarn,  ModUad. 

D.  Van  Etten,  fbr  plafntlff  In  error.  B. 
CharcWn,  for  defendant  In  error. 

NORVAL,  J.  nils  acttoa  (Hl^nated  In  a 
Jistlce  coort.  Sabaeqnently  It  waa  appealed 
to  the  dlstrlf:t  conrt  The  suit  waa  InstltQ- 
ted  by  David  J.  Selden  to  recovw  the  anm  of 
$12.15,  alleged  to  be  dna  him  for  fees  in 
cases  bronght  Iqr  plalntlfl  in  error  sgatnat 
different  parties  before  said  Selden.  a  Justice 
of  the  peace.  Of  the  abore  snm,  (9.30  was 
daimed  to  be  due  for  tees  of  tlw  JusOoe, 
and  the  remainder  waa  for  constaUe'i  costs 
allied  to  have  been  aaidgned  to  defendant 
in  error.  There  waa  a  verdict  for  the  plain- 
tiff In  the  district  court  for  $^80,  and  judg- 
ment waa  subsequently  rendered  thereon.  In 
bis  Cato^  fbr  said  amount 

It  is  contended  that  there  can  be  no  recov- 
ery, for  the  reason  tiiat  no  itemized  state- 
ment of  the  fees  sued  for  was  ever  presented 
or  fumlabed  the  defendant  Section  32,  c. 
28,  Comp.  St.,  declares  that  'It  shall  be  law- 
ful for  any  person  to  refuse  payment  of  fees 
to  any  officer  who  will  not  make  oat  a  bill 
of  partlcolars,  signed  by  himself,  If  required, 
and  also  a  rec^pt  or  discharge  signed  by 
him  for  fees  paid."  It  requires  no  argument 
to  show  that,  under  the  foregoing  provision 
of  the  statnte.  It  la  necessary  that  an  officer, 
before  brining  stdt  for  his  fees,  whoi  re> 
qntvted  so  to  do,  famish  the  party  for  whom 
the  services  were  rendered  an  itemised  bUl 
of  his  costs.  In  order  tQ  maintain  an  action 
flierefor.  A  party  Indebted  for  fees  may 
waive  wacb.  Itemized  accounts.  The  def  aid- 
ant In  error  testified  that  no  itemised  state- 
ment of  costs  was  demanded  by  Mrs,  Van 
Etten.  nor  any  one  for  her,  before  salt  was 
brought;  that  he  mailed  to  her  a  bill  of  the 
costs,  which  gave  the  grms  amount  of  hla 
fees,  and  that  he  likewise  demanded  pay- 
ment of  ICoL  Tsa  Ettsoi  that,  <m.  the  day  ol 


the  trial  of  ttils  cause  in  the  Justice  court, 
Ur.  Tan  Etten  requested  a  bill  of  items  of 
tlie  costs,  to  which  Mr.  Selden  relied  that 
he  would  famish  It,  and  he  then  produced 
his  docketa,  and  showed  him  the  varkMis 
items  of  his  fees  therein  charged,  whereupon 
Mr.  Van  Etten  assured  h'p^  that  that  was  en- 
tirely satisfactory.  Although  testimony  waa 
introdaced  by  th»  defoidant  below  tending 
to  show  that,  prior  to  tlie  Institution  of  the 
acttoa,  Mr.  Van  Ett«L  demanded  an  itemised 
account  of  the  costa,  and  that  the  request 
was  not  complied  with,  the  evidence  in  the 
record  was  ample  to  warrant  the  Jury  in 
flncHng  that  Ute  making  and  famishing  of 
the  Itemized  account  of  the  costs  were 
waived  by  the  defendant  The  answer  filed 
to  tiie  petition  Is,  In  effect,  a  general  denial 
The  plaintiff  failed  to  raise  by  her  pleftdiog 
the  defense  now  Insisted  bikui,— that  the 
[dalntiff  below  failed  or  refused  to  make  out 
and  furnish  a  bill  of  parUcuIars  of  his  tees. 
This  defense  is  unavailing. 

As  to  the  fees  of  Constable  King,  amount- 
ing to  92.8S,  whldi  were  asdgned  to  Selden, 
there  can  be  no  recoveiy  In  this  action,  and 
the  Jury  were  so  Instructed,  Inasmuch  as 
there  Is  no  proof  in  the  record  before  ub 
that  the  constable  made  return,  upon  the 
writ  placed  in  bis  hands  for  sorice,  of  the 
particular  Items  of  disrges  for  fees  for  mak- 
ing such  service.  Ck>mp.  St  1891,  S  33,  C.  28. 

ComplaiBt  is  made  because  the  trial  court 
refused  to  permit  jdslntlff  in  error  to  sbow 
that  Selden  was  Indebted  to  Mr.  Tan  Bttcn 
In  the  mm  €t  %li>  toe  professlonBl  services 
rendered.  The  offered  testimony  was  prop- 
erly exdioded.  No  counter  claim,  offset,  or 
payment  was  pleaded  in  the  answer.  If 
den  owes  Mr.  Van  Iltten  snytbtng,  the  tatter 
has  his  remedy.  Btudi  claim  Is  not  a  i»oper 
offset  in  sn  action  against  Mm  Van  Btten. 

An  examination  of  the  evidence  discloses 
that  the  amount  assessed  by  the  Jury  Is  too 
large.  The  action  is  to  recover  costs  mads 
by  Mra  Van  Btten  In  three  cases  com- 
menced by  her  before  defendant  in  error.  In 
e«ch  of  which  dte  recovered  Judgment  In 
the  suit  against  Henry  Jess  the  justice  fMs 
amounted  to  92.06;  In  the  case  against  F.  L. 
Gillette,  they  were  $2.60;  and  in  the  actkm 
against  Robert  J.  Skiles  the  total  Justice  fees 
cliarged  Is  |4.10i  Tlie  entire  amount  ct  teem 
In  the  three  cases  Is  $8.75,  or  65  cents  less 
than  the  amount  found  br  tbe  Jnry.  Again, 
in  the  Gillette  case  there  is  a  charge  of  2B 
centa  for  catering  default,  la  addition  to  the 
statutory  fee  of  60  centa  for  readying  judg- 
ment We  are  xmable  to  find  any  law  or  so* 
thorlty  permitting  a  Justice  of  the  peace  to 
charge  26  cents,  or  any  other  sum,  for  enter- 
ing the  default  of  a  party.  The  $4.10  in  the 
Sklles  case  includes  an  Item  of  70  cents  for 
granting  a  continuance,  wliUe  only  50  cttits 
la  allowed  by  law  a  justice  for  audi  aervlcea. 
Unless  defendant  In  error  files  a  remtttitBr 
for  tbe  sum  of  $1,  with  tiie  deiic  of  HAS 
coort,  within  30  days  from  tbe  filing  of  tUs> 
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<q;diiloii,  tbe  Judgment  will  be  rerened;  but, 
in  case  mch  lemlttitnr  Is  filed  within  tbe 
time  stated,  tlie  Jad^ment  wlU  be  affirmed 
tor  98.80.  Judgment  aeoordlngly.  Hu  other 
Judges  ooncnr. 


ABMOUK-CDDAHT  PAGKINQ  OO.  T. 
HART. 

npnme  Gonrt  of  Nd»aaka.  Fdt.  1,  ISBBJ 

XaBTBB  and  SbRTATT— JrSTIVTINO  OlBCHABSB  OT 

Srrvast—Etidencb. 
The  plaintiff  was  employed  tor  one  rear, 
at  a  aalarr,  ai  ■nperintMideDt  and  geBcral  man- 
ager of  a  large  packing  honse,  bat  waa  dla- 
ebarged  beftire  the  expiration  of  the  rear.  In 
an  action  to  recover  aalary  for  the  time  after 
his  discharge,  ield,  that  the  proof  showed  each 
neglect  of  dotr  on  hia  part  as  to  Jnstlfr  his 
diB(diarge, 

(Brllabas  hr  the  Gonrt) 

Error  to  dlstrlot  oonrt,  Doai^  coanlr; 
HopeweU,  Judga 

AcOuS  by  John  B.  Hart  against  tlie  Ar- 
mour-OudAiiy  Packing  Company  to  recover  a 
balance  alleged  to  be  due  as  salarr.  Plain- 
tiff bad  Judgmmt,  and  d^endant  brings  er^ 
ror.  Beveraed. 

Covin  &  UoHnj^  ft»r  plalnttfl  In  oror. 
M.  y.  Gannon  and  Brogan,  TnnnldUE  A 
P^ey,  tot  defendant  In  error. 

IfAXWKLIi,  a  J.  About  Noranber  17, 
1887,  Ibe  dflCendant  in  eriw  entered  Into  12m 
en^ilormaat  of  the  plaintiff  In  error  as  fore- 
man and  geaenl  manager  for  the  piaiwWff  in 
erroe  at  Sootih  Omalia,  nadb  exnployment  to 
otmtlnae  tor  one  year,  at  a  salary  of  f  2,800 
per  year.  On  the  28th  oC  April.  1888,  the  de- 
fendant In  errv  was  notffled  1^  Us  ^ploy- 
en  that  he  would  be  dlsohaiged,  and  to  look 
out  tor  ottter  btudneas.  He  was  dlacliaiged 
eaiiy  In  June  of  tliat  year,  but  was  paid  up  to 
Jiilyl,lS88.  Tbisaetikmlsbrou^ttoreooTer 
for  the  remainder  of  the  year.  On  the  trial 
of  ttie  cause  13i»  Jnry  retnmed  a.  vodlot  In 
to.TOT  of  the  defendant  In  «ror  far  the  sum 
of  $838.82,  The  anon  assigned  are  that  the 
Todlct  la  against  the  weight  of  evldesioe, 
and  error  In  giving  and  refusing  cortain  In- 
struutmuL 

The  defendant  in  error  testlfles  as  to  his 
duttesasfOllowB:  *^estl<m.  What  were  your 
duties  under  your  alleged  employment  with 
Ur.  Oodahy?  Did  you  say  what  were  your 
dnttes?  Answer.  BIy  dntiei^— It  was  to  orer- 
see  the  working  of  the  house,  general  fore- 
man. Q.  Now,  to  omsee  the  bost- 
nessT  A.  With  the  exception  of  the  derlcal 
port.  Q.  What  was  that  overse^ng  to  con- 
sist of?  A.  To  see  that  the  work  waa  done 
properly.  Q.  What  woA?  A.  All  the  work 
of  the  house,  with  the  eixoeptloa  of  the  ma- 
ohlnist  d^aztment  and  the  dertcal  depart- 
ment That  I  had  nothing  to  do  with.  Q. 
Slanghteslng?  A.  Tes,  sir.  Q.  Ton  OTersaw 
that?  A.  Tea,  sir.  Q.  And  the  curing?  A. 
Te%  lAr."  Mr.  Oudahy  testlfles  In  regard  to 


his  duties  OS  follows:  "A  He  had  full  charge 
of  our  honser-tlw  geoeral  woridng  (tf  It;  the 
oonbiotlng  <tf  our  bnshiess  generally  thnm^ 
the  house.  Q.  Now,  in  detail,  that  would  re- 
quire him  to  do  what?  A.  That  would  re- 
quire htm  to  look  after  the  killing,  the  cut- 
ting, the  curing,  the  delivery  of  meats,  tiio 
•w^gbiB,  and  the  bnslnesB  generally.  Q.  Now, 
after  he  went  to  wotk,  you  may  state  In 
what  manner  he  did  his  work  from  the  first, 
and  what  auTemattons  yon  had  ttfht  along 
with  him  in  regard  to  it  A.  Well,  there 
were  a  great  many  things  that  appearad  to 
me  to  be  wrong.  Q.  And  that  were  wnrngi 
A.  That  were  wnmg.  By  the  court:  It  may 
stand  If  he  goes  <«i  and  ^edfies  what  was 
wrong.  Q.  Just  go  rtfit  on  and  speak  about 
his  work,— wherein  that  was  wrong.  A.  One 
time,  in  the  winter  that  we  first  opened  up 
here,  1  came  here  from  Chicago,  and  found 
that  oar  h<«B,  the  Saturday's  kflUnft  cm  Sun- 
day was  all  froze,  and  that  means  a  great 
loss  In  cntUng.   Q.  How  should  Ihey  be 
kept?  A.  Thi^  should  be  iKpt  In  a  temper- 
ature probably  about  twenty.  Q.  Now,  to 
what  extent  was  this?  A.  It  was  one  day'a 
Wing.  Q.  How  much  would  that  be?  A. 
About  2,600  hogs;  and  then  anoUier  tfine— 
Q.  State  what  conTeraation  you  had  with 
Hart  about  that  A.  Well,  Hart  waa  man- 
agw  of  the  house,  and  I  called  falm  up,  and 
asked  him  why  he  let  those  hogs  freeze,  ajid 
why  he  did  not  put  th«n  in  the  chill  room, 
where  they  would  not  have  fnwe,  and  his 
reply—  I  do  not  remember  what  It  waa. 
Q.  What  Is  the  ^Eeot  of  that  freezhig?  A. 
The  effect  is  that  it  would  waste  about  25 
cents  a  hog,  I  thfaik.  Q.  Now,  state  what 
els&  Go  on  after  that  A.  At  anotiier  time, 
after  that  he  put  all  the  hogs  into  the  chill 
room  while  ttie  weather  was  mild  outdde, 
and  doeed  the  (Aill  room  up,  and  on  Monday 
morning,  the  hogs  were  so  stiff  that  it  was 
Teoy  wasteful  in  cutting,  and  also  there  was 
a  great  risk  in  the  coring.  The  meat  was  in 
such  a  soft  condition,  and  was  kept  in  such 
a  warm  temperature,  that  it  was  not  safe  to 
core  the  meat  Q.  How  much  was  there  of 
that?  A.  About  2,000  hogs.  Q.  What  did 
you  say  to  him  about  that?  A.  I  brought  him 
up  into  the  chill  room,  and  asked  him  why  it 
was  so;  and,  while  It  waa  10  or  11  o'clock, 
yet  the  windows  were  all  dosed,  and  I  In- 
fllsted  upon  the  windows  being  opened,  then 
and  there,   Q.  What  did  he  say  then  about 
that?  A.  I  do  not  recollect  what  his  reply 
was.  Q.  Now,  what  else?  A,  Wdl,  after 
that  there  was—  That  was  during  the  win- 
ter; and  thai,  later  in  the  spring,  I,  one  day, 
made  a  thorough  trip  through  the  bouse,  and 
I  called  Hr.  Efoxt,  and  told  him  that  the 
house  appeared  to  be  In  falriy  good  condi- 
tion, except  one  thing,  and  that  was  In  the 
cellar.  I  told  him,  *Now,  I  wish  you  would 
attend  to  this  cellar,  and  feel  It  as  your  duty 
to  look  after  that  part  of  the  house,  and  I 
will  take  care  of  the  baLinoe  of  It,  au/1  i  do 
want  you  to  take  caro  of  that'  Wdl,  some 
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thne  after  tbat,  tn  the  oonrae  of  20  or  30 
days,  I  went  into  the  cellar,  and  they  were 
dellrerlziK  meat,  and  I  aaked  the  man  In 
cfaarse  of  that  department  If  he  -vraa  not  In- 
Bpeotlnff  the  meat  to  see  If  it  was  cored  prop- 
erlj,  and  that  It  was  sweet  on  dellTerr,  as 
we  were  having  some  complaints.  So  I  asked 
for  a  trier,  and  Inspected  the  meat  myuelf, 
and  found  there  was  a  large  portion  of  It 
that  WB0  floored.  Q.  What  Is  that?  What 
does  *soored*  mean?  A.  Sonred  meat  is  re- 
jected. It  is  off  quality.  Q.  What  Is  the 
ooDdltkm  of  it?  A.  It  Is  spoUed.  Q.  What 
is  that  caused  by?  A.  It  is  caused  neg- 
lect, and  caused  hj  allowing  the  bouse  to 
raise  to  a  too  high  t^peratore,  and  then  In 
not  hanrtiing  meat  often  raough.  The  meat, 
after  It  goes  Into  salt,  It  is  handled  from  fire 
to  eight  days  ^^terwacda,  and  then  It  is 
tnmed  again;  and  some  of  this  meat  I  found 
nm  np  to  twelve  or  fourteen  days  wiUiout 
being  handled.  Q.  Did  you  speak  to  Hart, 
and  what  did  he  say  about  that?  A.  After 
I  found  that  meat  was  all  bad,  we  had  some, 
I  think,  probably,  8,000,000^  pounds  of  meat 
In  the  house,— dry  salt  meat  Q.  How  much? 
A.  3,000^000,  and  I  think  there  was  75  pet 
cent,  of  that  that  was  bad.  There  was  fully 
half  of  It,  any  way.  Q.  What  did  Hart  say 
Bhoat  that?  A.   Well,  on  that  occasion— 
That  was  urtiat  I  dismissed  him  tor.  Ihat 
was  <»e  of  the  thtoga  Q.  You  may  state, 
Hr.  Cudahy,  just  your  oonversatl<m  wlQi  him 
vhea  yoa  disnlssed  htaiL  A  I  told  him  that 
Hr.  Armour  objected  to  having  him  in  our 
eoqdoy  any  kmger,  or  that  he  would  be  em- 
ployed In  anything  that  might  be  connected 
with  na.  So  I  think  Hart  said  that  that  was 
not  quite  ri^t,  to  discharge  falm  for  that  So 
I  said:  Tti»  amount  of  It  Is,  yon  are  not  run- 
ning the  business  satisfactorily,  and  we  can- 
not live  under  It'  Q.  What  was  said  tn 
r^Iy  to  that  If  anything?  A  W^  there 
was  not  anyUUng.  Q.  Do  you  know  about 
what  time  that  was?  A  Well,  It  was  hi  tiie 
spring  some  time;  I  think  about  some  time  In 
May;  and  I  told  him  I  would  extend  his  sal- 
ary to  tbe  1st  of  June.  I  think  It  was  about 
the  Ist  of  Uay.  Q.  Was  It  ^tended  after- 
wuda?  A  I  afterwards  sent  him  to  settle 
up  some  spoUed  meat  that  was  sent  out  un- 
der his  saperrltion.    Q.  Where  was  that 
seat?  A  To  limptds.  Some  four  car  loads 
of  meat,  I  think.  It  oost  me  about  $1,000. 
I  sent  htm  to  aetOe  that  up,  and  that  carried 
him  into  a  tew  days  in  June;  and  then  we 
said,  'We  will  eKtmd  your  salary  until  the 
1st  at  July.'  Q.  And  that  was  a  fact?  A 
Tes,  rir.  Q.  Was  there  anything  said  to  him 
about  yoor  ii^iping  him  to  get  another  place? 
A  I  told  him  I  would  do  anything  I  could 
for  him,  and  that  he  could  always  depend 
npoD  me  and  call  open  me  in  case  he  needed 
Mojtbia^  Whenever  he  saw  I  could  do  any- 
iblDg  toe  htm,  I  was  perfectly  willing  and 
ready  to  do  anything  that  I  could  for  him." 
In  this  testimony  Cudahy  is  corroborated  by 
»  nmnbsr  of  wltziesses.  In  the  testimony  of 


the  d^^ndant  in  erm,  In  r^uttal,  be  con- 
firms many  of  the  statements  of  Mr.  Cud- 
ahy. 

Taking  the  testim<my  together,  it  Is  dearly 
shown  that  the  defendant  In  enw  did  not 
att^  to  his  doties  faithfully  and  efficiently. 
It  Is  troe  he  attempted  to  excuse  his  failure 
by  the  statement  that  the  worlcs  were  new, 
and  the  men  not  accustomed  to  the  business; 
but  this  can  be  no  excuse  for  the  failure  to 
perform  his  duty  In  March,  1888,  and  later. 
The  works  had  been  in  ctmatant  operation 
frcmi  the  month  of  Novembw,  1887,  and  the 
men  aooostomed  to  their  duties.  It  also  ap- 
pears that  thjB  def  aidant  in  «Tor  constantly 
used  IntoziGatlng  liquors  tn  cmislderable 
quantities,  and  permitted  those  foraneai  Im- 
mediate under  him  to  use  such  liquors.  It 
is  (dearly  diown  that  liquor  for  the  use  of 
the  defoidant  in  etror  and  others  was  con- 
stantly k^  at  liand,  and  was  continually 
drank.  Thus  the  influence  of  the  manager 
was  given  in  favor  ot  its  use  by  subordinates 
and  employes.  The  offetise  Is  mnoh  more  se- 
rious when  conunltted  by  <»i«  In  aadiorlty 
than  by  a  mere  laborer,  as  tbe  example  and 
Influeooe  of  the  manager  Is  thus  plaoed  In 
favor  of  its  na&  With  the  amount  of  liquor 
shown  to  have  been  oonsomed  by  the  defend- 
ant In  «Tor  and  his  subordinates,  It  Is  not  a 
matter  of  surprise  tibat  duties  were  ne^ected 
and  the  plaintifl  tn  error  sustained  loss.  In 
our  view,  the  eridenoe  shows  so  much  neg- 
lect of  duty  on  the  part  of  the  defendant  In 
WTor  as  to  justify  bis  dischargei  It  is  un- 
necessary to  review  the  instructloDS.  The 
Judgment  Is  revised,  and  the  cause  re- 
manded for  fuilber  pmrnortlniTi  TtM  oilier 
Judges  conour. 


SOOTT  V.  TOWN  OF  MBNASHA 
(Sopreme  Court  of  WiscoiuiD.  Jan.  10,  1803.) 
AoTioiT  0:1  CouroHs — Equitable  Countsbolaiu. 

1.  WhercL  In  an  action  to  recover  the  valae 
of  coupons,  the  complaint  alleges  ownership  of 
the  coupons,  bnt  not  of  the  bonds  to  Tvhich  they 
were  attached,  an  answer  setting  np,  by  way  of 
counterclaim,  that  plaintiff  owned  tbe  bonds; 
that  the  bonds  were  raid;  that  plaintiff  songht 
to  dispose  of  them  to  innocent  purchasers,— 
and  praying  for  a  cancellatlou  of  the  bondk 
states  an  egoltable  cause  of  action,  and  a  de^ 
murrer  thereto  should  not  have  been  eustidoed. 

2.  Plaintiff's  claim  being  founded  on  the 
coupons,  a  counterclaim  attacking  boUi  the 
bonds  and  coupons,  on  the  ground  of  fraud  and 
want  of  consideration  in  their  issnaiien.  is  a 
cause  of  action  arising  out  of  the  contract 
which  is  the  foundation  of  plaintiff's  claim, 
within  Hev.  St  {  2656,  aubd.  L 

3.  A  contention  that  such  counterclaim  is 
not  within  the  rule  "that  a  claim  which,  if  es- 
tablished, must  defeat  or  tn  some  way  qualify 
a  judgment  to  which  a  plaintiff  is  otherwise  en- 
titled,^' is  untenable,  in  that  If  the  bonds  are 
lavalid  by  reason  of  the  fiscts  stated  in  the 
counterclaim,  the  coupons  sued  on  are  also  In- 
valid, and.  If  defendant  proves  Its  coonterdaim, 
It  wlll  defeat  the  Judgment  to  which  plalidUI  b 
otherwise  entitled. 

Appeal  from  circuit  court,  Wltmebago  coun- 
ty; George  W.  Bumdl,  Judge. 
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Action  by  Llbbte  A.  Soott,  as  adrntnislifttKlz 
of  Beuben  U.  Soott^  decotsed,  acoinst  tha 
town  of  Menasha,  to  recover  oo  certain  cou- 
pons alleged  to  have  been  attacbed  to  eertaln 
mnnldpal  btmds  Issued  by  defendant  From 
an  order  snstalitiiig  plalntUFi  dennirra  to  the 
answer,  defendant  appttJa.  Reversed. 

The  otber  facts  fully  appear  In  the  follow- 
ing statement  lij  WINSLOW,  J.: 

Tbe  setlon  was  lumiglit  by  Kenben  U.  8:ott 
to  recover  upon  certain  coupons  alleged  to 
have  been  attached  to  certain  municipal 
bonds  Issued  by  defendant  town.  The  com- 
plaint set  fbrth  tlie  lasoanee  and  d^very  hf 
the  town  to  the  WlsoMiain  Central  Railroad 
Oompany  of  a  nnmber  of  municipal  negotla^ 
ble  bonds  to  whldi  the  couposia  in  suit  were 
attached,  and  alleged  ownearahip  of  the  cou- 
pons before  maturity,  demand,  and  nonpay- 
ment The  complaint  did  not  allege  owner- 
ship of  ttie  bonds.  The  answer  alleged, 
way  of  counterclaim,  a  large  number  of  facts 
tending  to  dhow  timt  the  bonds  In  qnestlon 
were  Issued  witSiont  l^al  aathorlty,  and, 
though  apparently  valid,  wore  void  ift  tluir 
inception,  because  of  failure  by  the  railroad 
company  to  perform  the  conditions  upon 
which  their  validity  depended;  that  all  such 
facts  were  well  known  to  Reuben  M.  Scott 
and  to  all  parties  who  ever  owned  <Hr  hdd 
«ald  bonds;  and  that  Bratt  Is  the  owner  and 
holdor  of  all  a^d  btmda  and  thetr  coiu>ons, 
and  threatens  to  dispose  of  the  samo  to  Inno- 
cent pnrdiasers,— and  prays  that  the  same  be 
adjudged  void  and  canceled,  and  that  Scott 
be  enjoined  from  transferring  the  same. 
Scott  died  pendente  lite,  and  the  action  was 
revived  in  the  name  of  his  administratrix. 
The  bonds  had  more  than  a  year  to  run  be- 
fore maturity  when  the  answer  was  served. 
To  this  coimterclalm  plalutUf  demurred  (1) 
because  it  does  not  state  facts  suffldent  to 
constitute  a  cause  of  action;  (2)  because  It  ts 
not  pleadable  as  a  counterclaim.  From  an  or- 
der sustaining  this  demurrer,  defendant  ap- 
peals. 

J.  O.  Kerwin  and  Oary  ft  Fbrward,  tor  ap- 
pellant Smith  &  Schoets,  Gkdw  Bondt  aad 
H.  Fitsgibbon,  for  respondent 

WINSLOW,  J.,  (after  staOng  the  facts.)  It 
seems  appar^t  that  the  counterclaim  states 
a  cause  of  action  in  eqidty.  The  Jurisdiction 
of  courts  of  equity  to  entertain  an  action  to 
compel  cancelation  and  d^very  of  negotia- 
ble Instrum^ta  apparently  valid,  bnt  In  fact 
Invalid,  while  in  the  bands  of  holders  with  no- 
tice before  maturity,  la  well  settled.  3  Pom. 
Bq.  Jnr.  1  1877.  In  fact  it  was  not  contend- 
ed, either  in  tiiie  brief  or  upon  the  oral  argu- 
ment that  the  first  ground  of  demurrer  was 
well  taken.  We  wb&O,  therefore,  8i>end  no 
time  on  that  point 

The  question  whether  the  fticta  are  pleada- 
ble as  a  connterclalm  presents  more  difficulty, 
but  we  think  it  must  be  answered  In  the  af- 
firmative. It  being  establlaliod  that  the  tacts 


steted  would  sbffw  a  cause  of  aedon  In  sqtrity 
for  the  cancelhition  of  the  void  bonds  In  plattt- 
tUTs  hands,  the  prindpnl  qnestlott  under  this 
head  Is  whether  this  eanae  of  action  comes 
within  th«  proTlslans  at  NbdMitoa  1. 1  a85e» 
Rev.  St,  L  e,  whether  It  Is  "a  cause  of  ac- 
tion arising  out  of  the  contract  or  transaction 
set  forth  in  the  oonq>lalnt  as  tiie  fMmdatlon 
of  the  piaintUTs  d.ilm,  or  connected  with  the 
subject  of  the  action. "  It  may  weft  be  urged 
that  the  bond  itself  is  the  contract  irtdch  is 
the  foondatfoa  of  plaintUTs  claim;  bnt  wheth- 
er it  be  held  fliat  the  bond  or  the  coupon 
alone  is  the  foundation  of  his  dalm.  wttliln 
the  meaning  of  the  law,  It  wcmld  Be«n  quite 
evident  that  a  cause  of  action  which  attadu 
both  the  bond  and  coupons  as  void  becanse  of 
fraud,  and  total  want  of  oonMdentiQci,  i» 
their  issuance,  must  be  a  came  of  action  aris- 
ing oat  of  the  contract  whtdi  Is  the  founda- 
tion of  plaintitTs  daim.  The  bond  and  cod 
pons  are  slmtdtaneoDsly  executed,  0ie  coupon 
being  simply  an  Intddmt  to  the  bond,  and  are 
based  upaa  the  same  oonsldMratlon,  and  are 
the  resalt  of  the  same  negotiations.  It  seems 
to  ns  that  this  cause  of  action  fulfills  both 
danses  of  tte  aection  under  consideration.  It 
arises  out  ctf  the  contract  which  Is  the  foun- 
dation of  tlie  plahitlfl's  claim,  and  it  is  con- 
nected with  the  subject  of  the  action.  It  was 
argued  that  this  counterclaim  does  not  come 
withtB  the  rule  stated  hi  Dietrich  t.  Koch,  35 
Wis.  818,  vtB.  "a  claim  which,  tf  eetahhahed, 
will  defeat  or  In  some  way  qualify,  the  Jodg- 
ment  to  which  a  plaintiff  Is  otherwise  enti- 
tled." This  is  tmtenoble,  because,  if  th« 
bonds  are  Invalid  iij  reason  of  ttie  facts  stat- 
ed in  the  counterclaim,  the  coupons  soed  on 
are  also  invalid,  and  lioth  bonds  and  coupc»is 
are  alibied  to  lie  hdd  by  the  plaintiff  with  no- 
tice of  their  invalldily.  So  if  d^endant* 
prove  their  cotmtendalm.  as  alleged,  they  wui 
defeat  the  judgment  to  which  plaintiff  Is  oth- 
erwise entitled  Because  th^  propose  to  go 
further,  and  obtain  some  affirmative  relief. 
Is  no  objection  to  the  counterclaim.  Wilson 
V.  Hooser,  76  Wis.  887.  46  N.  W.  Sep.  S1& 
Order  reversed,  and  cause  remanded  for  fur- 
ther Kffoceedlogs  accordbig  to  law. 


80HMIDT  V.  MODERN  WOODBCEIK  OF 
AMERICA. 
(Suprame  Coart  of  WiaoooBin.    Jan.  10,  3fiB8.> 

MUTUU.  BbMBFIT  IXaURXNCI— ABSBUHSirffS— 
WaIVBR  op  FOKrBlTVKJC. 

1.  Where  a  member  of  a  benefit  society  to 

In  default  for  nonpajment  of  an  asBesBment, 
which,  by  the  rules  of  the  Bodety,  forfeits  his 
righta,  the  forfeitare  iB  not  waived  by  the  so> 
ciety  Bending  a  notioe  of  the  next  nnnnBiannnt. 
and  calling  attantion  therein  tliat  the  prior  as> 
•essment  remained  unpaid. 

2.  Where  it  is  shown  that  a  large  propor^ 
tioD  of  the  aflBBSB  meats  are  aooepted  oy  a  beo* 
eftt  aociety  after  they  axe  doe,  and  it  ia  dalmed 
that  a  waiver  of  forfeiture  should  be  Implied 
therpfrom,  bnt  no  practice  is  shown  of  receiv- 
ing past  doe  assessments  from  sick  membMs, 
musb.  walvat  doss  not  extend  to  a  laembM-  who 


Digitized  by 


Via.) 

was  ddi  at  the  tim«  his  past  do*  aatwwmwrt 
was  tendered  to  the  sodety. 

Appeal  from  circuit  court,  WUmebajfO 
ooontr:  George  W.  Bum^  Judge. 

Actkm  by  Mary  M.  Schmidt  against  the 
Modem  Woodmen  of  America  on  an  Inmr- 
ance  poUcy.  From  a  judgment  for  detend- 
ant,  piffintiif  appeals.  Affirmed. 

Tbe  otlw  facta  fully  appear  In  the  follow- 
ing statement  by  LYON,  a  J.: 

The  defendant  is  a  fraternal  beaneflt  sod- 
eiy,  aind  as  each  Issues  certificates  of  Ufe  in- 
Boraoce  to  Its  members,  entitling  them,  while 
In  good  standing  In  the  fraternity,  to  parOct 
pate  In  the  benefit  fund.  In  a  som  not  ex- 
ceeding an  amount  spedfled  in  the  certifi- 
cate. The  organization  of  the  fraternity  la 
a  bead  camp,  supposed  to  be  the  siqtreme 
bead  of  tbe  order,  and  numerous  local 
camps.  Camper  Schmidt,  the  husband  of  the 
plaintiff,  was  a  member  of  Pinery  Camp  Na 
378,  located  at  ORhlcoah,  and  held  a  ben^t 
certificate  of  life  insurance  tberdn  for  not 
exceeding  $3,000,  payable  at  his  death  (if  he 
was  then  ia  good  standing  In  the.  order)  to 
bis  wife,  the  plaintiff.  The  rules  of  the  de- 
fendant provided  for  maJctng  assessments 
upon  members  to  pay  death  losses,  of  which 
notice  should  be  glreo.  each  member  before 
the  10th  day  of  every  calendar  mouth,  by 
the  local  clerk  of  each  order.  The  members 
are  designated  in  the  constitution  and  In- 
laws of  the  order  as  "Neighbora."  One  of 
the  roles  Is  that  each  asseasmrat  to  payaUe 
before  the  1st  day  of  the  eosiUng  mcmth,  if 
notice  thereof  was  given  before  the  lOtb  day 
of  the  preceding  month;  and  that,  if  the 
member  fails  to  pay  the  same  before  the  1st 
day  of  the  following  month,  be  stands  sue* 
pouSed,  as  far  as  the  benefits  of  the  frater- 
nity are  concerned,  and  during  such  soapen- 
Bim,  althoui^  he  remains  a  fraternal  mem- 
ber. Ida  benedt  certifibcate  la  void.  Anotbor 
role  Is  as  follows:  "If  all  arrearages  of 
erezT  kind  are  paid  in  three  months,  and 
the  <^rk  is  satisfied  that  his  health  is  not 
impaired,  a  neighbor  shall  thereby  be  re- 
stored, and  his  ownership  certificate  be 
m&de  binding  as  soon  as  payment  to  received 
and  rectwded  by  the  derk.  If  the  clerk  has 
reason  to  believe  that  the  health  of  the 
nejgbbor  to  impaired,  be  shall  submit  the 
matter  to  the  camp,  who  shall  decide  the 
matter  by  a  two-thirds  vote."  An  assess- 
ment for  death  losses  was  regularly  made 
»n  or  about  April  1,  1880,  of  $1.00,  that  be- 
ing the  rate  dt  asseesmeiit  ^edfled  in  the 
benefit  certificate  of  Schmidt,  and  doe  notice 
thereof  was  given  Schmidt  before  April 
lOth.  The  assessment  was  not  paid.  On 
May  7,  1880,  Schmidt  was  taken  seriously 
m,  became  worse,  and  died  on  the  23d  of 
the  eame  monOL  Two  days  before  bto  death 
a  rtiatlTe  offered  to  pay  the  aasessment,  and 
■i>nrti*y  was  made  later  to  the  clerk  of  the 
local  caxDp;  bat  the  latter  refused  to  accept 
payment,  for  the  reason  that  he  knew 
Schmidt  was  ridL  The  money  was  left  with 
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hlni.  bowevw,  as  a  friend,  to  abMe  ttie  ao> 
tloa  of  the  local  camp.  The  clerk  submitted 
the  matter  to  the  camp,  and  on  the  day  of 
Schmidt's  death  the  camp  refused  to  reccdve 
the  monev*  and  the  el^fc  returned  It  to  the 
person  who  deposited  it  with  Mm.  Tb»  ae- 
Biwiiiient  in  qncetUn  to  deeignwted  as  "Na 
3."  <ht  or  aboat  May  lat  anothw  asseasmait 
was  made  for  the  same  amount,  known  ■» 
"Na  4."  On  that  day  the  derk  notified 
Sdunldt  of  asBustneat  Na  ^  and  caUed  hto 
attentlcm  to  the  tmei  that  asseaament  Na  S 
remained  unpaid.  On  the  foregoing  facts 
the  dicult  court  directed  a  vndlct  for  the 
defradant,  which  was  returned  accordingly. 
A  motion  for  a  new  trial  was  UsaieA,  and 
Judgment  for  defoidant  entered  punraant  tfr 
the  verdict  The  plaintiff  appeals  from  the 
Judgment. 

Phillips  A  Klelst.  for  appdtont  Oimph- 
rey  Pierce,  for  respondent 

liTON.  a  J.,  Cifter  stating  the  facts.> 
There  can  be  no  doubt  that,  at  the  time  of 
hto  dealh,  8<itmldt  was  In  defatdt  to  the  de- 
fendant for  ttonpaymoit  of  aasessment  Na 
S,  wlUch,  by  the  rules  of  the  defendant  fra- 
ternity, wofted  a  snipenrton  of  any  right  to 
benefits  mider  the  benefit  coUflcate,  unless 
the  defendant  or  Iti  oBtaen  did  eome  aet 
which  operates  as  a  waiver  of  the  sospen- 
slon  or  fbrfelture.  It  to  tdalmed  tm  bdialf 
of  the  plaintut  ^t  s»dtng  notice  of  aaaess' 
meut  No.  4,  while  Schmidt  was  ia  default 
on  assessment  No.  3.  operated  as  such  waiv- 
er. We  think  otherwise.  It  was  the  duty 
of  the  clerk,  under  the  rules,  to  send  such  no- 
tice to  every  member,  and  Sdufidt  remidned 
a  member  after  sndi  defoult,  althoutfi  not 
entitled  to  bcnefita  while  It  contlnned.  The 
reason  to  that,  being  entitled  to  a  restoration 
of  hlB  insurance  if  within  three  months  be 
paid  bto  arrearages,  and  hto  health  remained 
unimpaired*  he  was  entitled  to  know  how 
much  he  owed  the  defendant  on  all  asseae- 
mentSL  He  was  theu  In  good  liealth.  and  It 
was  expected  by  the  clerk  that  be  would  re- 
lieve himself  from  hto  default  by  paying  the 
asBeasoMnt  Moreovw.  Schmidt  did  nothing, 
because  of  such  notice,  wUch  subjected  him 
to  any  expense  or  Inconvenience,  or  wtilch 
in  any  manner  changed  hto  rights  or  hto  legal 
relations  to  the  fraternity.  Oertainly  the 
giving  of  such  notice  oontalns  no  element  of 
a  waiver  or  estopp^  the  same  not  being  to- 
coDsiatent  with  the  right  <tt  tiie  defendant  to 
assert  the  suspension  of  the  benefit  certlfl- 
cato  because  of  Schmidt's  default 

It  was  proved  on  the  trial  that  a  large  pio- 
portloa  of  assessmento  were  paid  after  due. 
and  received  without  objectkm,  and  It  to  ar- 
gued that  a  waiver  should  be  hnpUcd  from 
tbto  praoUoe;  but  the  dlfitodty  In  -tbto  po^ 
tion  to  that  no  practice  to  diown  of  reortvlng 
paymento  of  assessments  after  doe  in  case* 
where  the  health  of  the  members  paying  the 
Bama  had  become  impaired.  The  pnetfoe 
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was  confined  to  members  In  good  health, 
and  does  not  reach  the  case  of  Schmidt,  who 
was  .  sick  and  near  death  when  the  attempt 
was  made  to  pay  the  assessment  We  see 
no  escape  from  the  conclusion  that,  when 
Schmidt  died,  the  rle^t  of  his  b^iefldary  In 
the  certiflcate  was  sospoided,  because  of  his 
default  for  nonpayment  of  assessment  No.  3, 
as  required  by  the  rule  of  the  fraternity; 
hence,  there  being  no  dispute  as  to  the  fftcts, 
the  court  properly  directed  a  verdict  for  de- 
fendant Judgment  affirmed. 


T7FT0N  T.  JOHNSTON  et  aL 
(Suprane  Oonrt  ct  Wisconsin.  Jan.  10,  1893.) 
What  CoNaTiri'TEs  Partn'bksHip, 
Defendant  and  J.  made  an  agreement  re- 
citing that  the  latter  had  parchss^  land  from 
defendant,  and  appointed  nim  Us  agent  to  sell 
tba  same;  defendant  to  receive  as  commissiona 
two  thirds  of  the  profits  after  payinsr  expenses 
and  interest  due  by  defendant  to  tne  original 
vendor  of  the  land.  Thereafter  each  purchased 
land,  which  they  included  in  the  agreement, 
and  further  agreed  that  J.  should  have  power 
to  collect  money  on  sales  of  land,  and  retain 
suffident  to  repay  the  mon^  advanced  or  in- 
vested hy  him.  D^endant  also  agreed  to  pay 
Interest  on  the  amount  Invested  ^  J.  A.  set- 
tlement was  made,  defuidant  retaining  the  nn- 
sold  lands,  and  3.  the  contracts  and  securitjes; 
defendant  being  paid  a  sam  of  money  to  bal- 
ance the  account  Heli,  that  the  agreement 
constituted  a  partnership,  and  that  the  money 
realized  by  J.  on  the  cmitracts  and  securities 
did  not  belong  to  defendant  so  as  to  render  J. 
In  any  way  liable  to  gamiehmrat  by  defendant's 
creditors. 

Appeal  from  circuit  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  by  Edward  Jj.  Upton  against  Nells 
C.  Frederlks^  on  a  promissory  note,  and 
against  John  Johnston  as  garnishee.  There 
was  a  Judgment  for  plaintiff  agulnst  defend- 
ant Fredeilksen;  and  In  the  garnishee  action 
there  was  a  Judgment  for  defendant  Johns- 
ton, from  which  Judgment  plaintiff  appeal& 
Affirmed. 

The  other  facts  folly  appear  In  the  follow- 
ing statemoit  by  LYON,  O.  J.: 

The  plaintiff  brought  an  action  In  the  cir- 
cuit court  against  Nells  O.  Frederlksen  on 
certain  promissory  notes,  and  at  the  same 
time  caused  the  respondent,  John  Johnston, 
to  be  summoned  as  a  garnishee.  The  latter 
IntOTposed  a  d^ilal  of  liability,  In  the  statu- 
tory form,  and  plaintiff  took  issue  on  his  an- 
swer. Plaintiff  recovered  Judgment  against 
Frederlksen  for  over  $111,000.  The  garnishee 
action  was  afterwards  tried,  and  resulted  in 
a  finding  of  fact  and  conclu^on  of  law  that, 
when  the  affidavit  and  summons  therein  were 
served  upon  Mr.  Johnston,  he  was  "then,  and 
Is  now,  in  no  manner  and  upon  no  account 
whatever,  indebted  to,  or  under  liability  to, 
the  defendant  Nells  O.  Frederlksen,  and  that 
he  then  and  now  had  not  In  bis  possession, 
or  under  his  control,  any  real  estate  or  per- 
sonal property,  effects,  or  credits,  of  any  de- 
scripticm  whatever,  belonging  to  aald  defend- 


ant or  In  which  aatd  defendant  had  any  In- 
terest and  was  In  no  manner  liable  aa  gar- 
nishee In  this  action. "  "Hie  facts  are  suffi- 
ciently stated  in  the  opinion.  Judgment  was 
thereupon  entered  for  the  garnishee,  dlamlas- 
Ing  the  action  on  the  moits,  wltb  oosta. 
Plaintiff  appeals  from  tlie  Jodgmoit 

N.  a  Mnrph^,  for  appelant  Miller,  Noycs 
&  MUler,  for  respondent. 

LTON,  O.  J.,  (after  stating  the  facts.)  In 
1883  the  defendant  In  the  original  action, 
Neils  O.  Frederlksen,  was  a  dealer  In  lands, 
and  In  October  of  that  year.  In  the  course  of 
such  business,  purchased  of  the  state  of  Min- 
nesota 16,000  acres  of  school  and  Internal  Im- 
provement lands  In  that  state,  on  which  an 
Immediate  payment  of  $1  per  acre  was  re- 
quired. TtiB  balance  of  the  purchase  price  re- 
mained on  credit  subject  to  the  payment  of 
interest  thereon.  In  November  of  that  year 
Frederlksen  and  tiie  respondent  John  Johna- 
ton,  entered  Into  an  agreement  In  writing  in 
which  It  is  redted  that  Uie  respondent  had 
purchased  such  lands  of  Fredeilksen,  and  had 
received  a  general  assignment  of  the  certifi- 
cates Issued  to  him  therefor  by  the  state  of 
Minnesota;  that  he  had  aivolnted  Frederlk- 
sen his  general  agent  for  the  sale  of  tlie 
lands,  the  latter  agreeing  to  sell  the  some  be- 
fore November  1, 1884,  on  terms  satisfactory 
to  respondent;  and  that  respondent  had 
agreed  to  pay  Frederlksen,  as  commisaioiia 
for  services  in  making  such  sales,  two  thirds 
of  the  profits  arising  upon  such  sales,  after 
deducting  commissions  of  Frederlksen's 
agents  for  assisting  in  making  such  sales. 
The  agreement  provided  that  except  auch 
commissions  of  sutragents,  Frederikaen  should 
pay  all  expoiaes  In  the  handling  and  sales  of 
the  lands,  together  with  all  taxes,  and  all 
future  Installments  of  interest  due  the  state 
on  lands  remaining  unsold,  and  should  pay  re- 
spondent Interest  after  June  1,  1884,  on  mon- 
ey paid  by  the  latter  on  account  of  lands  not 
sold  at  that  date,  until  the  same  should  be 
sold.  The  respondent  was  therein  authorized, 
on  30  days'  notice,  to  terminate  the  agree- 
ment and  appoint  another  agent  In  May. 
1884,  each  party  purchased  more  of  tiie  same 
classes,  of  lands  of  tbo  state  of  Minnesota. 
Frederlksen  assigned  His  certificates  to  re- 
spondoit  and  all  such  lands  were,  by  mutual 
agreement  of  the  parties.  Included  In  the  con- 
tract of  November,  1833.  In  January,  1885, 
the  parties  entered  into  another  agreement  In 
\\Tlting  in  respect  to  such  lands,  reciting 
therein  what  had  been  done  under  the  agree- 
ment of  1883,  and  giving  respondent  sole  pow- 
er to  make  collections  on  sales  of  the  lands, 
and  providing  that  he  should  retain  sufficient 
of  the  proceeds  to  pay  the  amount  advanced 
or  Invested  by  him,  and  one  third  of  the 
profits;  also,  that  he  might  retain  out  of 
Frederlksen's  share  of  such  profits  all  moneys 
advanced  or  loaned  to  him,  and  all  money 
due  for  Interest,  taxes,  and  Interest  paid  the 
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•tato  ct  Minnesota  hf  respondeDt,  wUdk 
Frederiksen  had  tfaeretofore  agreed  to  par. 
Frederiksen  also  agreed  therein  to  paj  Inters 
est  on  the  amoont  Inrested  In  said  lands  by 
respondent  until  the  same  should  be  paid. 
The  last  agreement  contains  restrictions  on 
Frederiksen  as  to  terms  of  sales,  and  gives 
respondent  the  rl^^t  to  terminate  the  agree- 
ment  peremptorily.  In  October,  1885,  re- 
spondest  and  Frederlhsen  settled  up  this 
whole  land  deal,  the  latter  retaining  the  un- 
sold lands,  and  tbB  former  the  contracts  and 
secnrtties  for  lands  sold,  on  an  agreed  esti- 
mate of  Talne;  and  respondent  paid  Freder- 
iksen a  sum  of  money  to  balance  ttie  ac- 
connt  The  respondent  closed  out  his  secort- 
tlea,  and  bad  a  surplus  of  receipts  on  account 
of  such  lands  orer  and  above  disbursements, 
exdndlng  Interest,  of  nearly  $20,000;  that  is 
to  say,  be  received  In  all  a  little  less  than 
$65,000,  and  disbursed  on  account  of  such 
lands  BomeQilDg  over  $4S,000.  Frederiksen 
never  paid  any  Interest  under  the  contracta 

The  claim  ot  plaintiff  Is  that  the  money 
paid  by  respondent  or  advanced  to  Frederik- 
sen <m  ftccoont  of  sach  lands  was  a  loan,  and 
that  reqwndent  held  the  legal  title  to  the 
land  as  seeori^  therefor.  On  the  trial  his 
ooonsel  stated  that  the  plalntlfiTs  claim  was 
•for  a  Jndgm^t  against  John  Johnston  for 
abont  $21^000,  In  the  nature  of  nsoilous  Inters 
«8t  collected  Item  said  Frederiksra  at  a  time 
wbea  said  Frederiksen  was  insolvent"  The 
defendant's  theory  of  the  case  is  that  the 
whole  transaction  was  a  Joint  coterprise,  and 
that  the  relation  f>Ti<tfing  between  the  par- 
ties thereto  was  that  of  partners,  and  not  of 
debtor  .and  creditor. 

The  oral  testimony  Introduced  on  tiie  trial 
on  bebaU  of  plaintiff,  except  some  glrai  1^ 
other  witnesses,  tending  to  show  the  insolven- 
cy of  Fkeder&sesi  during  the  time,  or  a  poi^ 
tkm  of  It,  covered  by  these  land  transactions, 
wu  an  given  by  the  respondent  While  there 
are  some  expressions  In  the  agreements  of 
the  parties  from  which  It  may  be  plausibly 
argned  that  the  advances  made  on  account  of 
swdi  lands  by  the  respondent  were  Intended 
by  those  parties  as  loans  to  Frederiksen,  yet 
numeroos  provisions  In  the  Instruments,  and 
the  general  scope  thereof,  strongly  negative 
the  tbeoxy  ot  loans,  and  force  the  convlctlini 
vpaa  our  miiids  tbat  a  Joint  adventnre  In  the 
baying  .and  selling  of  the  Minnesota  lands 
iras  intended,  in  which  the  respondent  was 
to  famish,  and  did  famish,  the  necessary 
Amds  to  prosecnte  it,  and  Frederiksen,  who 
WW  an  aq>ert  In  the  bmriness,  was  to  make 
die  aalea,  and  pay  over  Qie  proceeds  thereof 
to  Eeqrandent,  for  final  adjustment  and  divl- 
rfon  of  profits  on  the  basis  of  the  agreements. 
The  respondent  teetlfled  that  such  was  the 
nndentanding  and  agreement  of  the  parttes, 
and  tbat  a  loan  him  to  Frederiksen  was 
not  contenq;»lated.  We  do  not  say  wliat 
^tigbt  ia  to  be  given  to  such  panfl  testimony. 
A  fair  test  of  the  character  of  these  advances 
Is  to  suppose  the  deal  to  have  traen  a  losing 
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one,  and  that  sufficient  money  was  not  real- 
ized from  the  proceeds  of  sales  to  pay  re- 
spondent his  advances  and  Interest  and  then 
to  Inquire  whether,  under  such  agreements, 
respondent  would  have  a  right  of  action 
against  Frederiksen  to  recover  the  deficiency, 
as  he  necessarily  would  have,  were  his  ad- 
vances loans.  We  search  the  agreements  In 
vain  to  find  any  providon  which  gives  any 
snch  ri^t  of  acdon.  The  circuit  court  found, 
in  efFect,  that  the  deal  was  a  Joint  advoitare, 
and  not  a  loan.  It  will  accomplish  no  useful 
purpose  to  discuss  the  testimony  in  detail  It 
must  suffice  to  say  that,  on  the  testimony 
preserved  In  the  record,  we  cannot  properly 
disturb  the  finding  of  the  circuit  court  It 
becomes  unnecessary  to  determine  the  ques- 
tions much  discussed  In  the  argument  as  to 
whether  tho  profits  of  the  respondent  In  the 
land  deal  are  In  the  nature  of  usurious  inter- 
est paid  him  by  Frederiksen,  and,  if  so, 
whether  respondent  can  be  held  liable  there- 
for, la  this  action,  as  a  garnishee.  Neither  is 
it  necessary  to  consider  the  question  of  Fred- 
eriksea's  alleged  insolvency,  or  the  effect  of 
it  The  Judgment  the  drcolt  oonrt  la  af- 
firmed. 


SHBBLBT  St  sL  V.  PBBHL. 
(Supreme  Ooart  of  WlscMisln.  Jan.  10, 18D8.) 

CosTHA era— Continuing  Offer— Acceptancs. 

On  Angnst  23d  plaintiffs  wrote  defend- 
ant inqniiing  at  what  rate  he  would  discount 
the  paper  of  one  W.  On  August  26th  defendant 
Teplied:  "I  will  discount  paper  after  the  16th 
[m  SeptemberO  both  Mils,  me  a  month,  with- 
out recoorse."  On  the  same  day  plaintiffs  an- 
BwereA:  "About  the  16th  [of  September]  will 
let  you  know."  No  other  corresiKHidence  oo- 
corred  between  them  mitil  September  10th, 
when  plaintiffs  wrote  defendant  of  their  ac- 
ceptance of  hla  offer  of  August  20tb.  Helcf,  that 
defendant's  offer  was  conunulnc,  and  was  still 
open  when  plaintiffs  aecepted  & 

Appeal  from  superior  oomt,  Milwaukee 
oonnty;  F.  L.  Ollson,  Judge. 

Action  for  breach  of  oontzact  by  T.  M. 
Sherley  and  another  against  S.  PeehL  Judg- 
ment for  defendant  FlalnliflB  appeal  Be- 
versed. 

^e  otber  facts  fully  appear  in  Hie  ftiDow- 
Ing  statemoit  by  OASSODAY,  X: 

It  aroeazs  frmn  the  record  that  the  ptam. 
tUEi  were,  at  the  times  hereinafter  men- 
tioned, oopartners,  engaged  In  the  business 
of  pnrchaidng  and  selling  liquors  at  Lonis- 
vllle,  Ky.,  and  other  points,  under  the  firm 
name  ott.H.  Sheriey  ft  Oo.  That,  during 
the  same  times,  the  defendant  resided  in 
MUwankee.  That  prior  to  March  26,  1888. 
the  def aidant  had  been  aij^iged  In  business 
as  a  travding  sajesman  for  dealers  in  Uqnor, 
and  had  an  established  custom  and  about 
75  oU  customers.  That  at  the  date  named 
he  entered  into  negotiations,  by  ontespmdr 
enoe,  with  the  plaintiffs  to  seQ  certain 
brands  of  whUey  and  liquors  for  them,  on 
oomminlin,  in  Ullwankee  anA^  at  oCher 
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pointa.  nut  aa  the  result  of  sooh  oorre- 
■pondeooe  tbe  defendaat  and  the  plainttib 
aitand  Into  an  aere^aent  In  mitlng  to  the 
effect  tbat  the  defOidant  dumld  aell  said 
QOiB  to  certain  (tfaald  coetomras  for  the  plain- 
tUCa,oiicomiiilaBion;  and  that,  as  to  any  of  said 
oostomers  to  wtKuu  the  plalntUCs  did  not 
wl^  to  ^1.  tbe  defendant  would  take  their 
paper,  ronnlng  to  hlmadf  ,  and  dlsooont  Ilia 
Bome  at  the  usual  rates;  and  that  he  would 
dlaoount  all  paper  taken  on  each  nlea  from 
each  cwtomera  at  the  usual  ratee.  That 
among  the  Beveral  lettsrs  paaatng  between 
them  In  respect  to  auch  sales  were  letters 
sent  at  the  aevwal  dates  hereinafter  named, 
and  received  In  the  due  course  of  mall,  as  fot 
lows,towlt:  That  Jal7  80, 1889,  the  defendant 
wrote  the  plaintiffs  Inquiring  what  they  would 
sell  Webster  Bros.,  In  Ullwaukee,  the  Uquora 
therein  described  for,  on  regular  time,  with 
prlTll^  to  dlaoount  the  paper  any  lime, 
and  «Uaw  the  defendant  $1  a  barrel  oommls- 
alon.  That  August  1.  1589,  the  j^alutlfls  re- 
plied to  the  effect  that  they  would  aeU  Web- 
ster Bros,  the  liqoora  deactlbed,  and  take 
their  papw  at  four  months,  and  allow  the  de- 
f^dant  60  cents  a  barrel  commission.  Tha^ 
should  he  desire  to  make  $1  a  barrel,  he 
would  bare  to  add  the  other  50  cents  to  the 
price  of  the  whlaky.  That  August  5,  1889, 
the  defendant  replied  to  tiie  effect  that  he 
should  not  sell  uoless  he  could  get  $1  a  bar- 
rel oommifislon.  and  that  they  could  send 
Webster  Bros,  the  liquors  described;  terms, 
four  months,  with  privilege  of  disoonnt  at 
any  Ume  at  1  per  oeut  a  mouth  off.  Tbat 
August  8,  1889,  the  i^ntitfa  wrote  to  the 
defendant  to  the  effect  that  they  would  send 
Webster  Bros,  warehouse  receipt  for  the 
liquors  described,  four  months,  and  credit 
the  defendant's  aooount  with  $1  a  barrel 
oommlBSlon.  That  August  12,  1SS9,  the  de- 
fendant wrote  the  ^intiffa  to  the  effect  that 
he  had  sold  Webster  Bros,  another  lot  of 
liquors  therein  described,  on  four  months' 
^  time,  and  asking  th^  to  forward  the  ware- 
bouse  raortpt,  and  that  he  was  to  have  f  1 
a  barr^  commission.  August  15,  1889,  the 
plalntUCs  wrote  the  defendant  to  the  etCect 
that  they  had  forwarded  to  Webster  Bros, 
papers  tot  the  liquors  last  described,  and 
credited  bla  aooount  with  f  1  a  barrel  com- 
mlaslcfL  August  23, 18S9,  the  plalntUCs  wrote 
to  the  defendant  saying,  in  effect:  "In  your 
letter  of  March  30th,  proposing  to  sell  our 
whiskies,  you  state  that  any  of  your  custom- 
em  to  wh«n  we  sell,  you  will  discount  their 
papers  yourself.  Referring  to  that  letter,  we 
beg  to  ask  you  If  you  are  wUUng  to  dlscoimt 
the  two  sales  made  In  Milwaukee,  [to  Web- 
ster Bros.,]  and  at  what  rate  you  will  dis- 
count the  paper,  without  recourse."  That 
August  26,  1889,  the  defendant  telegraphed 
the  plaintiffs:  "Will  discount  paper  oiter 
the  16th.  both  bills,  one  a  month,  without  re- 
course." That  August  26th  the  plaintiffs  te- 
plied:  "We  are  In  rec^pt  ot  your  telegram 
oi  io-dar,  ai  followK  'Will  discount  paper 


after  the  15th,  both  bOls,  <me  a  month,  with- 
out recourse.*  From  the  above  It  seems  you 
think  very  highly  of  this  paper,  and.  Judging 
from  the  commercial  reports,  yen  have  rea- 
son to.  About  the  15th  we  will  let  you 
know  whether  or  not  we  will  avail  ontselves 
oC  your  Und  offar."  That  S«pteniber  10. 
18^,  the  plaintiffs  wrote  the  defendant:  "We 
will,  in  accordance  with  your  original  agree- 
ment, and  with  your  telegram  oommunlca/- 
tlon  of  tbe  26th,  expect  yon  to  remit  us  the 
cash  for  flw  two  sales  made  to  Webster 
Bros.,  leas  one  per  cent  per  month  for  the 
nneiplred  time.  We  wodtd  soggest  to  yoa 
that  as  you  have  to  guaranty  these  sales, 
and  agree  to  dlscotmt  the  papor,  that  yoa 
take  the  necessary  steps  to  protect  yourself 
and  collect  the  money."  That  the  daims 
then  titid  by  tbe  plaintiffs  sgalnat  Webster 
Bros,  consisted  of  th^  note,  dated  August  8, 
1889.  fbr  ¥406.09.  due  four  months  after  date, 
and  an  aooount  dated  August  IB,  1889,  for 
$404.41,  which  note  the  plaintiffs  dabn  the 
deaTendant  agreed  to  diaoomit  at  $480.24^  and 
they  drew  on  him  aoooidingly  for  that 
amount,  Novonber  22,  1889,  but  the  same 
was  not  paid,  and  which  account  the  plain- 
tub  claim  that  the  defendant  agreed  to  dis- 
oonnt at  $391.11;  and  the  same  was  by  the 
plalntifb  asslgued  to  the  defendant  upon'  his 
paying  the  amount  last  named,  and  the  two 
smns  in  the  aggregate  amoontad  to  «9ri.3S. 
to  recover  which,  with  interest  from  Septem- 
bec  10,  1889,  this  action  was  commenced. 
March  6,  1890.  The  answer  consistB  of  ad- 
mlsdons  and  denials  and  counter  allegations. 
A  Jiuy  bdng  waived,  the  cause  was  tiled  by 
the  court,  and  at  the  close  of  tiie  trial  the 
court  found,  in  addition  to  the  facts  stated. 
In  effect*  that  the  d^endant  only  agreed  by 
the  oorreepondenoe  to  guaranty  auch  orders 
as  the  plaintiffs  diould  decline  to  fill  without 
his  guaranty;  that  the  sales  to  Webster  Bros, 
were  made  by  the  plaintiffs  through  the  de- 
fendant, without  any  request  tbat  he  should 
guaranty  the  payment  thereof,  and  that  said 
sales  were  accepted  by  the  plaintiffs  without 
any  guaranty  of  payment  having  beat  re- 
quired or  made;  that  the  plaintlfla  did  not 
accept  the  defoidant's  offer  to  discount  tiieir 
claims  against  Webster  Bros.,  and  that  the 
detfeaidant  did  not  beoome  liable  ther^or; 
that  Webster  Broe.  failed,  and  th^  property 
was  seized  ap<Hi  execution  September  5, 
1889;  that  the  plalndfte'  claims  against  them 
were  past  due  at  the  time  of  the  commence- 
ment of  this  action,  and  stlU  remain  unpaid, 
and  that  payment  was  demanded  the 
plalntUCs  of  the  defendant,  and  refused;  that 
the  plaintiffs  tendered  to  the  defendant  an 
assignment  of  said  accounts  and  obligations 
against  said  Webster  Bros.  As  oodoIusIodb 
of  law,  the  court  fomul  that  the  defendant 
is  mtitled  to  a  Judgment  dismissing  the  com- 
plaint upon  the  merits,  with  costs,  and  or- 
dered Judgment  aooordlo^Iy.  From  the  Judg- 
ment entered  thereon  aooonllngly,  the  plaln- 
tXBa  bring  this  appeal. 
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vranuns  *  Friend  and  wmiami  &  Bobta- 
Mo.  for  appdlanti.  Btetbcotik  *  Balsey,  for 

respondent 

CASSODAY,  J.,  (after  stating  the  facts.) 
The  foregoing  statement  contains  the  sab- 
stance  of  such  portioiia  of  the  correspond- 
eace  as  conatltiites  the  alleged  contract  upon 
which  this  action  Is  based.  Being  In  writing, 
the  only  question  Is  aa  to  the  true  construo 
tlon  of  the  contract  thus  made.  We  agree 
irtth  the  trial  court  that  the  sales  to  Webster 
Bros,  were  made  hj  the  plalntifTs  through 
the  defendant,  as  their  agent,  without  any 
request  that  he  should  guaranty  the  pay- 
ment thereof,  and  that  the  plaintiffs  accept- 
ed such  orders  without  any  such  guaran^ 
having  been  required  or  made.  The  more 
difficult  question  Is  whether  the  defendant 
actoalljr  agreed  to  discount  such  claims  after 
the  sales  were  actually  made.  His  tel^ram 
of  August  26,  18S9,  was  an  uncondltt<nial 
offer  to  discount  both  bills,  without  recourse, 
after  the  15th.  This  was  clearly  Intended  to 
mean,  and  the  reply  of  the  plaintiffs  sent  the 
same  day  shows  It  was  understood  to  mean, 
the  15th  day  of  the  fallowing  S^tember. 
By  that  letter  the  defendant  was  informed 
that  the  plaintiffs  would  let  him  know  about 
the  15th  whether  or  not  they  would  avail 
tbemselreB  of  his  offer.  This  was  equlralent 
to  informing  the  defendant  that  they  would 
bold  his  offer  under  oonalderatioB  for  a& 
ceptance  or  rejection  until  about  the  15th, 
and  then  let  him  know.  Had  the  defendant 
been  unwilling  to  assent  to  the  proposition 
that  bis  offer  should  thus  be  conrfdered  as  a 
continuing  offer  until  tlie  15th,  he  could  very 
easily  hare  corrected  the  Impres^on,  or  hare 
withdrawn  the  offer  altogether.  But  he  did 
BOtblng  of  the  kind.  On  the  contrary,  he  ap- 
pears to  hare  remained  dient  on  the  subject 
until  two  months  afterwards.  In  the  mean 
time,  and  flre  days  before  September  US, 
18B9,  the  plaintiffs  accepted  the  offer  con- 
tained in  the  defendant's  telegram  men- 
tioned, as  indicated  In  the  foregoing  state- 
ment True,  the  letter  states  that  such  ac- 
ceptance was  in  accordance  with  the  defend- 
ant's original  agreement,  as  well  as  with  the 
telegram,  but  that  did  not  prevent  Its  b^ng 
an  unqualified  acceptance  of  the  offer  con- 
tained In  the  telegram.  In  the  language  of 
a  Massachusetts  case  dted:  "Though  the 
writing  signed  by  the  defendant  was  but  an 
offer,  and  aa  offer  which  might  be  revoked, 
yet,  while  It  remained  In  force  and  unre- 
voked, it  was  a  continuing  offer  during  the 
time  limited  for  acceptance;  and  during  the 
whole  of  that  time  it  was  an  offer,  every  in- 
stant; but,  as  soon  as  it  was  accepted,  It 
ceased  to  be  an  offer  merely,  and  then 
ripened  Into  a  contract"  Railroad  Co.  t. 
Bartlett,  3  Cush.  227.  "Willingness  to  con- 
tract once  manifested  is  presumed  to  con- 
tinue for  the  time  limited  by  the  offer,  or.  If 
not  so  limited,  until  expressly  revoked,  or 
orwoome  by  a  coataxf  presumption."  Mac* 


tier's  Adm'rs  t.  Frith,  Q  Wend.  ICS,  115.  In 
the  opinion  of  the  court  In  that  case  by  Mr. 
Justice  Marcy,  it  Is,  in  effect,  said  t^t  as- 
sent to  a  proposition  may  sometimes  be  pre- 
sumed from  a  party's  silence.  In  a  very  re-« 
cent  En^lsh  case  It  Is  said  by  Lord  Her- 
schell  "that  a  person  who  has  made  an  offer 
must  be  considered  as  continuously  making 
it  until  he  has  brought  to  the  knowledge  of 
the  person  to  whom  it  was  made  that  it  Is 
withdrawn,"  and  he  cites  several  cases  In 
support  of  the  propwitlon.  Henthom  t.  Fra^ 
ser,  [1892]  2  Oh.  31.  See,  also,  Stevenson  v. 
McLean,  5  Q.  B.  Div.  351.  These  dedsionfl 
are  In  line  with  our  own  adjudications.  Mat- 
teson  V.  Scofleld,  27  "WtM.  671;  Washburn  v. 
Fletcher,  42  Wis.  170;  Hawklnaon  r.  Har- 
mon, 69  Wis.  551,  85  N.  W.  Bep.  2a  We 
must  hold  that  the  defendant's  offer  by  tAe- 
gram  remained  open  until  Itwas  accepted.  It 
to  true  that  Webster  Bros,  failed  after  the  de- 
fendant's offer,  and  before  its  acc^vtance; 
but  it  Is  also  undisputed  that  the  defendant 
was  in  their  store,  and  ascertained  the  fact 
at  such  failure,  rix  days  before  such  accept- 
ance, and  bsnce  had  plenty  of  time  to  with- 
draw hto  offw  bsftm  It  became  binding,  had 
be  desired  to  do  so.  We  must  hold  that  the 
defendant  to  liable  on  the  contract  The 
judgment  of  the  superior  court  to  reversed, 
and  the  cave  Is  remanded,  with  direction  to 
enter  Judgment  against  the  defendant,  and 
In  favor  of  tbe  pl&lndfls,  for  the  amount 
dolmed  In  the  complaint,  and  Cot  further 
prooeedtaw  socording  to  law. 


HROOH  V.  AVUtttAS  ft  TAYLOR  00. 
(Supreme  Ooort  of  Soath  Dakota.  Jan,  26, 

isas.) 

CoMPBiTai.TioN  OP  ATTOBNav— Libs  OIT  JDDomiNT 
— NoTice— Set-Ofp  bt  Jddomsnt  Debtob— Phi- 

OHtTIIW— HeOORD  QIC  APPBAI-— PHBSClfPTION. 

1.  By  BectlOD  47D,  Oomp.  Lava,  an  attorney 
la  a  Hen  for  his  eernees  in  ao  action  Yrr 
glvm^  a  notice  in  writing  to  the  adrerse  party 
of  his  claim  for  a  lien,  and,  after  Judgment,  by 
entering  the  same  In  the  Judgment  docket  ^ 
ponte  the  entry  of  Jodgment  After  the  re- 
covery of  Judgment  it  la  opdonal  with  the  attor^ 
ney  whether,  in  order  to  establish  his  lien,  ha 
will  give  written  notice  of  such  claim  for  a 
lien  to  th?  jndgment  debtor  or  enter  the  same 
In  the  judipnent  docket 

2.  When  a  firm  of  attorneys  retained  in 
an  action  resulting  io  the  recovery  of  a  Judg- 
ment in  favor  of  their  client  rave  notice  in 
writing  to  the  judgment  debtor  that  they  claim 
a  lien  for  their  services  in  such  action,  prior 
to  the  service  of  notice  of  an  appUcati<m  by  the 
Jndgment  debtor  to  set  off  the  judgment  such 
attorneys  acquire  the  anperior  right  to  the  mon- 
ey dne  from  andi  lodgment  debtor  oo  the  Judg- 
ment so  obtained  oy  tbem,  to  the  amount  due 
them  for  such  services.  In  preference  to  the 
Judgment  debtor's  right  of  set-off.  The  deci- 
sion  of  this  court  in  Firie  v.  Haikness.  <S.  D.) 
62  N.  W.  Kep.  581,  foUowed. 

3.  On  an  appeal  from  an  order  this  oonrt 
wfll  assnme  that  all  ttie  aflSdarits  and  evidence 
used  on  the  hearing  in  the  court  below  have 
bean  tiansndttad  to  this  conrK.  and  wUl  not 
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pTMome  tba  existence  of  mnr  e^d«ice  not  dls- 
idosed  br  the  recMd  tmuimtted. 
(SrlUbu  b7  the  Gonrt.) 

Appeal  from  drcnlt  court,  Ohariei  Mix 
*coimt7;  B.  G.  Smith,  Judge. 

Action  by  James  Hroch  against  tlie  Anlt- 
man  Sc  Taylor  Company.  There  was  a  judg- 
ment for  plalntUT,  and  his  attorneys  filed  a 
lien  for  their  services.  On  motion,  plaintiff's 
Judgment,  lees  the  amount  of  the  attomeyB* 
lien,  was  set  off  against  a  Judgment  In  favor 
of  defendant  and  against  plaintiff  and  Rich- 
ard Peridns,  and  defendant  appeals.  Af • 
firmed. 

Meyer  &  Brovn,  for  qtpdlant  Hoppani^ 
A:  SUUb  and  Ii.  B.  Frendt*  for  re^trndent 

00B80N,  J.  This  Is  an  appeal  by  the  Ault- 
man  &  Taylor  Company  from  an  order  of 
the  drcnlt  court,  made  on  tike  application  of 
said  company,  to  set  off  mutual  Judgmenta 
The  ooort  below  refused  to  make  such  set- 
off to  the  full  amount  of  the  Judgment  ob- 
tained by  Hroch  against  that  company,  bat 
deducted  therefrom  the  sum  of  $842.96,  (m 
which  Messrs.  Hoppaugh  &  BlUa.  attomcTS 
for  Hroch,  claimed  a  lien  for  professional 
serrices  In  obtaining  said  Judgment  The 
facts,  as  presented  by  the  record,  briefly 
stated,  are  as  foUowa:  On  September  8, 
1890,  the  Aultman  &  Taylor  Company  re- 
covered a  Judgment  against  Perkins  & 
Hroch,  and  each  of  them^  for  the  sum  of 
$1,916.40,  In  the  drcnlt  court  of  Brule  coun- 
ty. On  June  6,  1891,  Hroch  recovered  Judg- 
ment against  the  Aultman  &  Taylor  Comiiany 
for  $1,53S.9S  In  the  circuit  court  of  Charles 
Mix  county.  On  ihe  same  day  the  latter  Judg- 
ment was  rendered,  Hoppaugh  &  Bills, 
Hrodi's  attorneys,  made  out  and  mailed  to 
the  Aultman  ft  Taylor  Company  at  thdr 
prindpal  place  of  business,  at  Mansfield, 
Ohio,  and  also  to  Moyer  ft  Brown,  attorneys 
for  the  Aultman  ft  Taylor  Company,  a  notice 
that  said  attorneys  claimed  a  lien  upon  the 
said  Hroch  Judgment  of  $1,000.  On  June 
8th  said  Hoppaugh  ft  Bills  filed  a  simi- 
lar notice  with  the  clerk  tsf  the  court  In 
which  said  Hroch  Judgment  was  rendered. 
On  or  about  July  13,  1891,  Moyer  &  Brown, 
attorneys  for  the  Aultman  &  Taylor  Com- 
pany, served  notice  of  a  motion  to  set  off 
the  two  Judgments  pro  tanto.  On  the  hear- 
ing of  this  motion,  Hoppaugh  ft  EIUs  Inter- 
vened, dalmlng  a  lien  on  the  Hroch  Judg- 
ment, as  before  stated,  which  the  court  al- 
lowed to  the  extent  of  $842.96,  and  on  Oc- 
tober 31,  1891,  the  Judgments  were  set  off 
to  the  extent  of  $092.97.  and  the  Hroch  Judg- 
ment allowed  to  stand  for  the  balance,  to 
vTlt,  $842.06,  on  which  Hoppaugh  &  Ellis 
claimed  thdr  lien  as  aforesaid.  The  Uen 
of  Hoppau^  ft  Ellis  was  claimed  imder  a 
contract  with  Hroch,  which  Is  as  follo^ra: 
"Contract  and  agreement,  made  this  24th 
day  of  Mardi,  1^0,  betwera  Hoppaugh  ft 

Rllla    mnA    Jam  68    HrOCh,    Of    Qhftrfaf  MiX 


county,  South  Dakota,  wltneeseth,  that  Hop- 
pau^  ft  BUls  are  this  day  retained  as  at- 
torneys for  James  Hroch  In  a  suit  to  b» 
brought  by  him  against  the  Aultman  ft  Tay- 
lor Company,  of  Mansfield,  Ohio.  That  the 
said  Hoppauglh  ft  BUls  are  to  recdre  from 
the  said  James  Hroch  the  sum  of  twenty- 
five  dollars  for  bringing  said  suit  and  carry- 
ing the  same  through  the  circuit  court  of 
Charles  Mix  county  at  the  term  thereof  to 
be  held  In  June,  1890;  and,  further,  tliat, 
in  case  a  Judgment  should  be  obtained  at 
any  time  against  the  said  Aultman  ft  Taylor 
Company  by  Hoppau^  ft  BUls  for  James 
Hroch,  then.  Instead  of  the  compensation 
of  twenty-five  dollars  named  above,  Hop- 
pau^  ft  Ellis  are  to  recdve  the  sum  of  sev- 
enty-five dollam  and  a  net  one-halt  of  such 
judgment  Hoppau^  ftBllla  James  Hroch." 

The  errors  assigned  are:  First,  tliat  the 
court  erred  In  deducting  from  said  Hroch 
Judgment  a  greater  sum  tiian  $767.97;  sec- 
ond, that  the  court  erred  In  excepting  from 
said  set-off  any  amount  whatever;  and,  tbixA, 
tiiat  the  court  erred  in  not  setting  off  ttie 
whole  amount  of  the  Hroch  Judgment 

The  learned  counsel  for  the  api>dlant  con- 
tend that  the  court  assuming  the  attorneys 
of  Hrodi  were  entltied  to  a  Uen  for  the 
amount  due  tibem  under  their  contract,  b1~ 
lowed  the  attorneys  $75  in  escess  of  what 
their  contract  called  for.  We  cannot  agree 
vrith  counsel  In  this  contention,  but  are  of 
the  ophilon  that  the  learned  court  gave  a 
proper  construction  to  the  contract 

The  counsel  for  the  appdlant  farther  con- 
tend that  if  the  attorneys  have  a  lien  It  Is 
only  for  a  reasonable  fee,  as  against  the 
judgment  debtor  seeking  a  set-off.  This  Is 
undoubtedly  a  correct  proposition  In  a  case 
where  there  is  no  agreement  between  the 
attorneys  and  client  as  to  tlie  amotmt  of  the 
compensation.  But  by  the  provisions  of  sec- 
tion 0186,  Comp.  Laws,  the  compensation  of 
the  attorneys  Is  "left  to  the  agreement  ex- 
press or  Implied,  of  the  parties."  The 
amount  of  compensation  In  this  case  was 
fixed  by  the  agreement  of  the  parties,  and 
when  such  agreement  Is  made  In  good  faith 
it  will  be  enforced  by  the  courts.  There 
Is  no  evidence  In  the  record  that  the  agree- 
ment In  this  case  was  not  made  In  goo^ 
faith,  or  that  the  amount  agreed  i^ton  was 
not  under  fb»  drcumstances,  a  reasonalde 
fee 

This  brings  us  to  the  prindpal  question  In 
this  case,  which  Is,  did  the  circuit  court  err 
In  holding  that  Hoppaugh  &  BlUs  had  a  lien 
upon  the  Hroch  judgment  for  their  profes- 
sional services,  superior  to  13ie  rl^t  of  set-off 
claimed  by  the  Aultman  ft  Taylor  Company 
luider  its  Judgment?  By  the  provlaions  of  the 
statute  of  this  state  a  lien  la  given  to  attor- 
neys tor  profesdonal  services  upon  their  tak- 
ing the  proper  proceedings  to  perfect  the 
same.  Section  470,  subd.  3,  Comp.  Laws, 
provides  for  a  Uen  njpaa  "money  due  his  di- 
eat,  In  the  hands  of  the  adverse  party. 


Digitized  by 


6.  D.) 


HROCII  c.  AULTMAN  &  TAYLOR  CO. 


271 


•  •  •  In  an  action  or  proceeding  In  which 
the  attorney  claiming  the  lien  was  employed 
from  the  time  of  giving  notice  in  writing  to 
such  adverse  party,  •  •  •  which  notice 
BhaU  state  the  amount  claimed,  aild  In  gener- 
al terms  for  what  service;"  and  sabdlvlslon  4 
provides  that,  "after  judgment  in  any  court 
of  record,  sach  notice  may  be  given,  and  the 
lien  made  effectlTe  against  Che  judgment 
debtor,  by  entering  the  name  in  the  J*vlgment 
docket  opposite  the  entry  of  the  Judgment" 
The  counsel  for  the  appellant  contend  tiiat 
the  record  does  not  show  the  claim  of  lien 
Xrj  Hoppau^  ft  Ellis  was  entered  'in  the 
Jndgm«it  docket  opposite  the  entry  of  the 
Judgment,"  as  required  by  subdivision  4  of 
said  section,  and  was  not,  therefore,  effective 
as  a^inst  the  Judgment  debtor,  and  shonld 
not  have  been  auuddered  by  the  court,  or  al- 
lowed as  against  the  set-off  claimed  by  the 
Anltman  &  Tf^lor  Company.  The  counsel 
for  the  reqmndent  omtaid  that,  In  the  ab- 
sence of  an  affirmative  showing  in  the  ab- 
stract .that  no  Boch  taitry  was  made,  this 
court  will  presume  that  the  court  below  had 
before  It  the  proper  evidence  that  such  an 
entry  was  made,  as  Is  done  In  the  case  of 
Judgments.  The  presmnptlon,  however,  ttiat 
there  is  sufficient  legal  evidence  to  support 
the  Judgment,  Is  only  made  when  the  Judg- 
ment roll  only  is  before  tfae  court  on  the  ap- 
peril,  or,  tn  case  there  is  a  bill  of  exceptions.  It 
does  not  purport  to  contain  the  evidence 
bearing  iq)on  the  qitestion  hi  which  the  Judg- 
ment Is  claimed  to  be  unsupported  by  evi- 
dence. Kent  V.  Insorance  Co.,  (S.  D.)  DO  N. 
W.  Bep.  85;  Cole  v.  Association,  <S.  D.)  52  N. 
W.  Rep.  1066;  Oaruthers  T.  Hensley,  (CaL) 
27  Pae  Bep.  411;  Potter  v.  Brown  Co.,  56 
Wis.  272,  14  N.  W.  Bep.  875.  But  on  an  ap- 
peal from  an  order  ULide  by  the  court  ihe 
(tatnte  requires  the  ctei^  of  the  court  below 
to  transmit  to  this  court  *ihe  original  papav 
Qsed  by  each  party  on  the  application  for  the 
order  appealed  from."  Hence,  on  an  appeal 
from  an  order,  this  court  will  assume  tliat  all 
papoB,  docomenta,  and  evidence  before  the 
court  below  have  been  transmitted  by  the 
dei^  and  that  such  record  contains  all  the 
evidence  b^ore  that  court.  This  court  will 
not,  therefore,  on  appeals  from  orders,  pre- 
sume Qie  exlst^ce  of  evidence  to  prove  facts 
not  dlMdoaed  In  the  record.  It  is  Important, 
dieretor^  that  respondents  on  such  appeals 
see  lliat  all  evidence  to  sustain  the  order  ap- 
pealed from,  submitted  to  the  court  below, 
be  transmitted  to  this  court  But,  In  our 
view  of  the  case,  the  omission  of  the  record 
to  show  that  the  entry  of  the  claim  of  lien 
was  entered  opposite  the  entry  of  Judgment 
In  the  Judgment  dodcet  does  not  affect  the 
right  of  the  attorn^  to  th^  lien.  It  beiug 
ibown  tbey  gave  the  required  notice.  The 
requirements  of  sabdiviston  4  are  intended 
aa  a  mbatltate  for  the  personal  notice  re- 
qotred  to  be  given  1^  sobdlvlidon  8.  After 
Judgment,  the  lien  may  be  made  effective 
"bf  entering  tb»  tame  in  the  judgment  docket 


oppodte  the  entiy  of  the  Judgment"  But 
when  personal  notice  is  given  to  the  Judg- 
ment debtor,  the  failure  to  make  this  entry 
Iq  the  Judgment  do<^et  does  not  affect  the 
attorney's  right  to  a  lien.  The  Ilea  is  per- 
fected by  serving  the  written  notice,  and  the 
failure  to  make  the  docket  entry  doE«  not 
affect  the  right  of  the  attorney  to  his  lien. 

The  only  question  remaining  to  be  coneAd- 
ered  Is,  was  the  lien  of  the  attorneys  superior 
to  the  rl^t  of  set-off  given  to  the  Judgment 
debtor?  The  coanael  for  api>ellant  Insist 
that  as  the  Aultmnn  ft  Taylor  Company's 
Judgment  was  recovered  prior  to  the  Hroch 
Judgment,  and  was  In  existence  when  the 
Hroch  Judgment  was  entered,  tfae  rl^t  of 
set-off  attached  at  once,  and  could  not  be  dis- 
placed by  the  attom^'s  lien,  that  only  took 
effect  from  the  time  of  giving  their  notice  to 
the  Aultmsn  ft  Ti^lor  Company.  This  court, 
however,  held  in  the  case  of  Pirie  v.  Hnrk- 
ness,  62  N.  W.  Bep.  6S1,  that  the  right  to  a  Uen 
and  the  ri^t  of  set-off,  while  legal  rights,  are 
dormant  until  actively  asserted,  and  that  the 
part7  first  proceeding  to  assert  his  right  ac- 
quires thereby  the  prior  and  superior  right 
While  the  right  of  the  attorney  to  a  Uen  ex- 
ists, and  the  right  of  the  Judgmrait  debtor 
to  set  off  mutual  JudgmoitB  exists,  yet,  to  be 
made  effective,  they  require  the  acticm  of  the 
parties;  in  the  one  case  notice  to  be  glv^  of 
the  claim  of  Uen,  and  in  the  other  an  applica- 
tion to  the  courts  to  set  off  the  Judgments. 
These  rights  are  similar.  In  their  nature,  to 
the  rights  of  a  creditor  to  attach  the  proper- 
ty of  his  debtor.  The  right  may  exist,  but 
can  only  become  effective  by  the  assertion  of 
the  right  in  attachment  proceedings  to  en- 
force it  Nether  the  attorney  nor  the  Judg- 
ment debtor  may  choose  to  enforce  the  right 
the  law  thus  gives  him.  Under  the  law  as 
laid  down  in  the  decision  in  that  case,  Hop- 
paugh  ft  BUis  acquired  the  superior  and  bet- 
ter right  to  tfae  money  due  on  the  Hroch  Judg- 
ment to  the  amotmt  due  them  for  th^  serv- 
ices under  the  terms  of  the  contract  They 
mailed  the  notice  of  their  claim  of  lien  on 
June  5, 1891,  more  than  a  month  prior  to  the 
notice  of  the  application  to  the  court  to  set 
off  the  Judgments.  They  thus  clearly  ac- 
quired a  priority  over  tfae  claim  of  the  Ault- 
man  ft  Taylor  Company  to  set  off  the  Judg- 
moits.  Counsel  for  appellant  call  our  at- 
tention to  the  fact  ttiat  the  statute  relating 
to  attorney's  liens  was  copied  from  the  Iowa 
statute  upon  that  subject,  and  Invoke  the  ap- 
plication of  the  familiar  rule  that  when  the 
legislature  of  a  state  adopts  the  statute  law 
of  another  state  it  is  presumed  to  adopt  with 
It  the  construction  given  to  it  by  the  courts 
of  such  state,  (Bank  v.  OarroU,  [S.  D.]  44  N. 
W.  Kep.  723;)  and  theyinslBt  that  under  that 
rule  the  construction  given  to  the  statute  of 
Iowa  by  the  supreme  court  of  that  state  In 
Hurst  V.  Sheets,  21  Iowa,  501,  should  govern 
this  (Jourt  in  Its  decision  in  this  case.  But 
the  learned  counsel  have  evldratly  over^ 
looked  the  fact  tliat  that  decision  was  baaed. 
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not  upon  the  attorney's  Uen  act  alone,  but 
upon  the  act  of  that  state  prOTldlng  for  aet- 
ting  off  mutnal  Judgments  also,  wfaldi  Is  qntte 
dLfferent  In  its  terms  from  the  act  of  this 
state  upon  that  subject  The  leglslatore  of 
this  state  adopted  the  former  act,  but  did  not 
adopt  the  latter.  Hence  that  rule  has  no 
application  to  this  case.  The  Iowa  statute 
(iTes  the  right  to  set  off  mutual  Judgments 
as  follows:  "Mutual  judgments,  the  execu- 
tions on  which  are  In  the  hands  of  tLe  same 
officer,  may  be  set  off  one  against  the  other/' 
except  as  to  costs,  etc.  Code  Iowa  1S73,  $ 
3097.  It  wDI  be  observed  that  by  this  pro- 
vision no  api^catlou  to  the  court  la  required, 
tmt  the  right  la  ^ven  absolutely  when  the 
executions  are  In  the  hands  of  the  same  offi- 
cer, and  no  discretion  Is  given  to  bim  except 
«s  to  coats.  The  provision  of  the  law  of  this 
state  upon  the  subject  la  as  follows:  "Mu- 
tual final  judgments  may  be  set  ofC  pro  tanto, 
the  one  against  the  other,  by  the  court  upon 
proper  application  and  notice."  It  win  tlius 
be  seen  that  a  discretion  la  rested  tn  the 
•courts  of  this  state  over  the  subject  The 
court,  therefne,  In  exerdsLag  a  sound  legal 
discretion  In  the  matter,  can  protect  the  legal 
er  equitable  ri^ts  of  parties  upon  su6b  appli- 
cation. The  deddona  upon  the  question  as  to 
whether  tlie  lien  of  tbe  attorney  or  Hie  right 
to  set  off  a  Judgment  Independent  of  stat- 
ute authority  la  the  superior  rt^t,  are  oon- 
fllctlng,  and  not  easily  recMuiled.  Formerly, 
the  court  of  king's  bench  tn  Bngland  held  In 
favor  of  the  attom^r^  Uen,  while  the  court 
of  common  pleas  h^  in  favor  of  the  ri^t  of 
•etHiff.  Thla  variety  of  practice  was  settled 
In  that  ooontry  In  1832  by  a  rale  of  the  12 
Judges,  adopting  the  rule  followed  by  the 
king's  bendi,  giving  to  tte  Usn  ta  the  attor> 
neys  a  prefrasnce  ov«r  tlie  right  of  set-off. 
Nlcoll  V.  NlcoU,  16  Wend.  446;  Hurst 
Sheets,  21  Iowa.  501;  PoAtt  v.  Beard,  S6  Ind. 
172;  Johnson  r.  B&Datd,  44  Ind.  270.  Xn 
1873  the  Judicature  act  was  passed,  adopting 
the  role  formerly  foUowed  by  the  court  of 
common  pleas.  1  Jonea,  L1«lb,  {  215.  The 
decisions  upon  the  question  In  this  country 
have  be«i  eqnally  oonlllotiug.  A  review, 
therefore,  of  the  numerous  authorities  dted 
by  the  respective  connsd  would  lead  to  no 
practical  results,  as  the  question  Is  to  be 
determined  by  the  law  of  this  atata.  Find- 
ing no  error  in  the  record,  ttw  order  ot  the 
circuit  court  la  affirmed. 


UARSHAU/  et  al.  v.  BARNEY  PBAK  TIN 
MINING,  MHiUNG  &  MANUF'G  CO.  et 
aL 

(Supreme  CJourt  of  South  Dakota.  Jan.  25, 

18930 

PaAcnoB  ox  AppaAi<— Norics  aft>  UNDsaiiAKura 
—  Sbrviob  ox  Attorkbt  or  Rrcobd  —  ^orn- 

fllBNOT  —  OMI8BIOK  OV  N ANB  OF  CODBrBim&lfT. 

F.,  one  of  the  defendants,  appeared  in 
•ODvrt  by  attomayt  sad  anawared  JmnUy  with  an- 


other defendant,  A»  aaaver  being  signed  hr  the 
same  Rttomey.  Uvos  trial  of  the  eanae  a  Jodg- 
ment  was  reodered  In  favor  of  both  defUidaots. 
The  plalntiflH,  defllHng  to  appeal,  nezred  a  notioe 
of  appeal  and  an  undertaking  npon  the  attomer 
of  recMd  fto  the  defeadanta.  The  name  of  F. 
was  omitted  from  the  title  of  the  notice  of  appeal 
and  the  undertaking,  but  io  the  body  of  eAch 
the  judgment  appealed  frota  Is  referred  to  aa 
one  recovered  bV  the  "remondents"  against 
the  appellants.  The  aerrice  is  admlttted  with- 
ont  objection  by  the  attorney  of  record  repre- 
senting all  Hie  respondentB.  ffeW,  that  the  ap- 
peal ii  prc^erly  taken,  and  both  the  defendants 
are  brou^t  within  the  Jozisdlstion  «f  this  court. 

(By  Uabns  by  the  Oenxt.) 

On  rehearing.  For  fonn»  report*  see  47 
N.  W.  Bep.  290. 

BBNNETT,  P.  J.  TUs  case  was  heard  at 
the  February  teem,  1880.  both  npon  the  re- 
spondents* motion  to  dismiss  tbe  appeal  and 
upon  the  merits  ot  the  controreisy.  On  the 
Slat  day  of  December,  1890,  a  decision  was 
rendered  overruling  the  motion  to  dismiss, 
rerenring  the  case  upon  the  merits,  and  re- 
manding it  fbr  a  new  trlaL  A  motion  tar  a 
rehearing  was  filed  on  the  part  of  respond- 
ents, and  grsntad.  The  respondents,  tn  the 
petition  for  a  rehearing,  make  no  objection 
to  the  ruling  of  thla  court  npon  tlie  merits 
of  the  oase,  but  strcououaly  contend  that  the 
appeal  itioald  hare  been  dismissed  apon  the 
showing  made  upon  tte  fonner  motion.  By 
reference  to  the  moHoa  as  previously  filed, 
it  will  be  found  that  it  la  iMMed  upon  the  el- 
leged  fact  that  the  notice  of  appeal  was  not 
served  ttpon  the  reapoadcnts,  nor  any  mder- 
taUag  IDed.  Hie  orlgfaul  opinion  tn  the  case 
la  to  be  found  reported  in  <7  N.  W.  Bep.  290. 
In  whbdi  12ie  notice  et  appeal  is  Cofly  set  out 
The  objections  to  die  notioe  of  appeal  relate 
also  to  tile  undertaking:  It  la  daiined  by  the 
respondentB  that  the  app^lants  do  not  make 
one  of  tlia  defendanta,  FuUerton,  a  party  to 
this  appeal.  No  prindpie  ot  law  !■  eontcaid- 
«d  fur  1^  the  respondents  other  than  ttwae 
decided  at  the  Cormer  hearing.  Tlia  cmly 
oontentloa  aiiaea  as  to  the  appUoatlou  of  the 
facts. 

Upon  a  review  of  our  oi^on,  and  after 
liearing  the  argumait  of  coonael  vpim.  the 
rehearing,  we  hardly  see  what  more  we  ean 
add  to  what  was  previously  said.  We  are 
ready  to  admit  ail  flie  law  and  the  proposl- 
ticHis  urged  by  the  attorn^  tor  the  Fesp<md- 
ents  rejecting  tlio  neeeaslty  ot  a  aervVse  of 
the  notice  of  appeal  and  undertaking  In 
<Hrder  to  p^ect  an  appeal,  and  to  give  this 
oourt  jurisdiction  to  ratertaJn  it.  Yet,  as 
stated  In  our  fonner  opinion,  we  find  this 
appeal  baa  been  properly  taken.  No  qiiea> 
tkiQ  la  aousSit  to  be  raised  aa  to  the  euffiden- 
oy  of  the  aervloe  upon  all  the  reapondents 
except  the  defendant  Samuti  W.  FuUerton. 
The  record  fully  shows  that  this  d^endant 
appeared  In  the  oonrt  beSow  by  attomey. 
He  answered  Jointly  and  in  connection  wltii. 
the  real  defendant  in  interest,  the  Harney 
Peak  Tin  Mining  Ckmpan/.  Xbe  answar  la 
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signed  by  Ub  attorn^.  The  notice  of  appeal 
la  terred  u^aa.  the  same  attorney,  and  the 
attorney  admits  this.  The  notice  of  appeal 
omlta  PnUerton's  name  from  the  caption, 
but  In  the  body  of  the  notice  tbe  Jndgmmt  la 
referred  to  as  one  recovered  by  respondents 
against  the  appellants.  The  undertaking 
also  omits  the  name  of  Pulleiton,  but  re- 
fers to  the  same  Judgment  Respondents 
were  the  mlnlug  company  and  Fullerton. 
The  service  la  admitted  without  objection  by 
the  attorney  of  record  representing  all  the 
reepondents.  On  the  15Qi  of  January,  1890, 
a  motion  to  dismiss  the  appeal  was  made. 
Pallerton'a  name  was  given  in  the  caption  as 
one  of  the  respondents.  The  attorney  sign- 
ing thQ  notice  la  the  same  one  appearing  In 
aU  the  other  papers  of  the  record,  showing 
(deariy,  to  oar  mlnda,  tiiat  there  could  have 
been  no  surprise,  nor  any  Intention  of  leav- 
ing out  the  name  of  Fullerton  In  tiie  notice 
of  appeal,  by  either  party.  The  transcript 
was  filed  In  the  aupreme  court  A  motion 
was  afterwards  made  to  contlnne  the  case, 
deaeribtng  It  in  the  caption  as  "Benjamin  F. 
Hanhall  et  aL  va.  The  Harney  Peak  Tin 
Mining  Co.  et  aL"  This  was  served  npon  the 
attorney,  and  service  was  admitted  without 
protest  An  abstract  of  the  case  on  behalf  of 
tike  appellants  was  served,  describing  the  de- 
fendants as  "The  Harney  Peak  nn  Mining, 
Milling  &  ManuAictnring  Company  and 
Stephen  W.  Fullerton. "  Service  was  admit- 
ted the  attorney  of  the  defendants. 
These  facts,  in  connection  with  those  point- 
ed ont  in  the  original  opinion,  we  think  are 
enongh  to  warrant  us  In  holding  that  the  ap- 
peal was  property  perfected,  and  that  Fuller- 
ton,  In  connection  with  the  other  defendants, 
has  been  brought  within  our  jurisdiction. 
The  record  shows  b^ond  ctrntroversy  that. 
Follerton  has  but  a  nominal  Interest  In  the 
canae  of  action,  and  the  only  Interest  he  can 
have  In  the  appeal  is  in  relation  to  the  costs. 
The  judgment,  nor  any  part  of  it  was  more 
than  nominally  In  his  t&vor.  and  he  was  but 
a  nominal  defendant  at  most  Furthermore, 
If  we  are  In  posdble  error  in  this  application 
of  the  facta,  atill  no  grievous  wrong  can  be 
the  result.  Our  judgment  is  not  the  final- 
ity of  the  cause.  A  new  trial  has  been  or- 
dered. The  rights  of  the  parties  are  not 
foreclosed.  In  the  new  adjudication  each 
stands  befdre  tiie  court  as  though  no  trial 
had  been  had.  No  interests  can  suffer  seri- 
otMfty  tj  this  determlnati<m.  When  a  moti<m 
la  mad^  baaed  upon  mere  tedmicalitiea, 
whldi  may.  In  Its  effect,  If  sustained,  deprive 
Utlg&nts  of  important  rights,  if  there  Is  any 
doubt  existing  In  the  mind  of  the  court  as 
to  the  legality  or  expediency  of  sustaining  It, 
It  la  Its  duty  to  give  the  benefit  of  the  doubt 
upon  the  side  which  will  work  the  least  in- 
jniy.  Holding  these  views,  we  must  adhere 
to  oor  former  o|rinl<m,  and  rmnand  the  case 
fbr  a  new  trial  on  Its  merits.  AU  Ilia  judges 

v.MN.w.ao.8— 18 


BARRON  V.  CITY  OF  DETROIT. 
(Supreme  Court  of  Michigan.  Feb.  10, 1893.) 

HUKICIPAL  CUKPOKATIONS— NeOLIOENT  COKSTBDO* 

jion  or  Markst  Place. 
Where  a  dty,  under  the  proviston  of  Hs 
charter,  uects  a  mariiet  place,  it  Is  exerdaiiig 
a  private  or  proprietary  right,  and  !■  held  to 
the  same  degree  of  care  In  the  preparation  and 
adoption  of  plana,  and  in  the  construction  there- 
of, as  a  private  coiporatlon  m  Individual,  and 
liable  for  negligence  to  the  same  extent 

Error  to  drciiit  coozt,  Wayne  county;  Oor^ 
neUos  J.  Bellly,  Judge. 

Action  by  Adolphus  Barron  against  the 
dty  of  Detnrtt  to  recovo'  for  personal  Inju- 
ries. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

John  J.  Speed,  for  apjiellant  L  O.  Hum- 
phrey and  Orla  B.  Taylor,  (Edwin  F.  Conely, 
of  eounseU  tor  ai^ellee. 

LONO.  J.  The  facts  In  this  case  are  not 
In  dispute.  It  appears  that  in  January,  1890, 
by  resolution  of  the  common  council,  the 
dty  engineer  was  Instructed  to  prepare  plana 
for  the  construction  of  a  maricet  buHdlng. 
The  Dlans  were  prepared  and  submitted, 
in  response  to  the  resolution,  and  the  board 
of  public  works  was  directed  to  advertise 
for  proposals  tor  constructing  the  building 
in  accordance  therewith.  Proposals  were 
advertised  for,  and  the  board  of  put -He 
works  reported  that  Patrick  Dee  was  the 
lowest  bidder;  snd  by  Instruction  of  the 
common  council  the  board  viitorcd  Into  a 
contract  fbr  the  construction  of  the  building 
wltii  him,  which  contract  was  •■onftnufd  by 
tlie  coundL  The  plans  were  prepared  by 
a  dranghtsmon  in  the  oflflce  of,  and  under 
the  supervision  of,  the  dty  ea^^nocr.  1I«e 
building  was  an  open  structure,  on  Iron 
columns  about  15  feet  npnrc,  surmounted  by 
a  roof  composed  of  wood  and  Iron.  In  was 
built  in  the  form  of  a  cross;  being  about 
300  feet  one  way,  anJ  400  foot  the  other. 
The  columns  rested  upon  stotio  i>lers.  Imt 
were  not  anchored.  :\.c  the  tlnio  tlio  pliuis 
were  prepared,  the  propriety  of  anchoring 
the  columns  was  discussed  by  the  draughts- 
man and  engineer.  The  draughtsman  tbou^t 
it  ought  to  be  anchored,  but  the  engineer 
thought  the  mnatniction  strong  enough,  and 
his  opinion  was  followed.  He  dalms,  how- 
ever, to  have  looked  the  plana  over  hurried- 
ly, and  did  not  examine  them  carefnlty,  for 
the  reason  that  a  competent  superintendent 
was  to  be  employed,  and  tiuit  the  building 
would  be  properly  constructed  under  him, 
and  if  any  defect  existed  the  omisaton  would 
be  supplied  as  the  work  progressed.  The 
superintend^t  was  appointed,  and  the  work 
carried  on  under  the  contractor.  Before  it 
was  completed  some  membera  of  the  board 
ot  public  works  ezpreaaed  the  opinion  that 
the  structure  was  dangerous,  and  would  go 
down  In  a  wind;  and  on  the  advice  of  the 
dty  oiglnew  It  was  examined  by  andiltacts. 
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ind  TQKHi  their  recommendation  aereral 
braces  were  added,  to  strengthen  It  One 
of  tbe  architects  thns  called  says  that  he 
advised  the  Inserting  of  some  strips,  and 
putting  bolts  through  them,  and  anchoring 
them  down;  tiiat  it  should  be  anchored  In 
some  way.  These  snggestionB  were  referred 
by  the  board  of  public  works  to  the  contract- 
or, and  be  placed  extra  braces  In  the  roof, 
bat  did  not  anchor  the  columns.  It  was  tes- 
tified hy  some  of  the  arcMtecta  that  In  such 
buildings,  in  this  part  of  the  countrr,  40 
pounds  to  the'  square  Awt,  wind  preasore, 
is  usually  allowed;  and  It  was  further  shown 
tiuit  the  velocity  of  the  wind,  to  exert  40 
pounds'  inresBure,  is  90  to  100  ndles  an  hour. 
On  December  28,  1880,  in  a  wind  blowing 
about  60  ndles  an  hour,  this  maricet  buUding 
fdl;  no  other  buildings  In  the  Tidnlty  be- 
ing affected;  so  that  It  is  apparoit  that  the 
fault  was  In  the  failure  to  anchor  the  col- 
umns. The  pl^tiff  was  Injured  by  the 
falUng  of  the  bcdldhig.  It  is  conceded  that 
at  the  time  he  was  lawfully  vpm  the  prem- 
ises, havlttg  paid  the  usual  Ilcmae  fee  re- 
quired and  eoUected  by  the  dty.  3EE18  daim 
for  damages  having  been  refused  by  the  com- 
mon council,  tUs  suit  was  brought,  and  he 
was  awarded  damages  in  tbe  siun  of  $1,000. 
By  the  charter  of  the  dty  of  Detroit  tbe 
common  council  Is  authorised  to  erect  and 
maintain  market  houses;  erect  markets  and 
market  placea 

It  is  contended  by  counsel  for  Ihe  dty 
that  when  the  common  council  of  tiie.  dly 
authorized  the  making  of  plans  and  specifi- 
caUcAis  for  the  maA»t  building,  and  direct- 
ed the  mfti'^^g  of  the  contracts  for  Its  con- 
structton,  it  performed  a  purely  legislative 
function;  that  the  fault  which  occadoned 
the  collapse  of  the  building  was  in  the  plan, 
which  failed  to  provide  for  anclioring  it  so 
that  it  could  not  be  lifted  from  its  foundatiwi 
by  the  wind;  that  there  was  evident  miscal- 
culation as  to  the  weight  being  sufficient 
to  keep  it  In  place.  Counsel  insists  that  the 
fault  Is  with  legislative  action,  and  therefore 
a  stdt  grounded  upon  it  is  grounded  upon  a 
wrong  attributable  to  the  legislative  body 
Itself,  as  the  determination  to  construct  the 
public  work,  and  tbe  prescribing  of  the 
plans,  are  matters  of  legislation  on  behalf 
of  the  city,  under  the  direction  of  Its  leg- 
islative body;  that  in  carrying  out  the  plans 
there  may  be  negligence  attributable  to  min- 
isterial ofllcers,  but  negligence  In  the  plans 
themselves  must  be  attributable  to  the  body 
that  devised,  ordered,  or  ^opted  it,— and 
therefore  the  action  cannot  be  midntalned, 
under  the  principle  applied  In  Larktai  v.  Sag- 
inaw Go.,  11  Alidt.  88;  Detroit  v.  Beckman, 
34  Mich.  126;  City  of  Landng  v.  Toolan,  37 
Mich.  1G2;  Davis  v.  Cl^  of  Jackson,  61  Mich. 
880,  28  N.  W.  Rep.  S26.  This  contrition 
would  undoubtedly  be  correct.  If  the  dty 
had  been  acting  purely  In  a  matter  of  pub- 
He  omeem,  in  its  gommieatal  capadty  or 


character,  and  the  cases  cited  would  then 
be  appUcabld.  In  torkln  r.  Saginaw  Co. 
the  plaintiff  sou^t  to  recover  for  injuries 
caused,  ty  a  defective  bridge,  and  it  was 
hdd  that  the  county  was  not  liable  for  the 
acts  of  the  board  of  superrlsors  in  the  ex- 
ercise of  its  legislative  power.  In  Detrcdt  v. 
Bedcman,  City  of  Landng  t.  Toolan,  and  De- 
vlB  V.  City  €€  Jackson,  One  actions  were  fbr  In- 
juries caused  by  dufects  in  public  highways. 
Jn.  eadL  of  these  cases  it  was  hold  that,  whrai 
complaint  Is  made  that  Ihe  original  jdon 
ot  a  public  woric  la  so  defective  as  to  ren- 
der the  woric  dangerous  when  completed, 
the  fault  is  with  legislative  action,  and  tor 
which  no  action  can  be  maintained.  Ash- 
ley V.  Ft  Huron,  35  Midi.  296,  Is  to  the  same 
effect.  Judge  Dillon,  In  his  work  on*  Hunic* 
Ipal  Corporations,  i3A  Bd.,  S  66,)  states  the 
rule  as  follows:  A  munldpal  corporation 
"possesses  a  double  diaracter:  Tbe  one,  gOT- 
emmratal,  l^lslative.  or  public;  the  oQier, 
In  a  sense,  proprietary  or  private  The  dls- 
ttnctiott  between  these,  though  sometimes 
difficult  to  trace,  la  highly  important,  and 
Is  freqtwntly  referred  to.  particulariy  in  the 
cases  relating  to  the  Implied  or  common- 
law  liability  of  munldpal  corporations  for 
the  negUgence  of  thdr  servants,  agents,  or 
officers,  in  the  execution  of  corporate  duties 
and  powers.  On  this  disthictifm,  Indeed, 
rests  the  doctrine  of  such  implied  liability. 
In  its  governmental  or  public  diaractw,  the 
corporation  is  made,  by  the  state,  ons  of  its 
instmnmita,  or  the  local  depodtary  of  cer- 
tain limited  and  prescribed  pollUcaX  powers, 
to  be  exercised  for  the  public  good  <m  b^ialf 
of  the  state,  rather  than  fbr  Itsdf .  In  this 
respect  It  is  asdmilated,  in  its  nature  and 
functions,  to  a  coimty  corporation,  which, 
as  we  have  seen,  is  purely  part  of  the  gov- 
emmental  machinery  of  the  sovereignty 
whldi  creates  It  Over  all  its  dvll,  political, 
or  governmental  powers  the  anthori^  of  the 
legtdature  is,  In  the  nature  of  things,  su- 
preme and  without  limitation,  unless  the 
Umltatlcm  Is  found  in  the  constltntbm  of  tbB 
particular  state.  But,  In  its  prqtrletazy  or 
private  diaracter.  the  theory  is  that  the 
powers  are  supposed  not  to  be  conferred, 
primarily  or  chiefly,  from  nmalderatlons  c<m- 
nected  with  the  govmmdit  of  the  state  at 
large,  but  for  the  private  advantage  of  the 
compact  community,  which  Is  Incorporated 
as  a  distinct  legal  personality,  or  corporate 
individual;  and  as  to  such  powers,  and  to 
property  acqtiired  thereunder,  and  contacts 
made  with  reference  thereto,  tbe  corpora- 
tion is  to  be  regarded,  quo  ad  hoc,  as  a  pri- 
vate corporation,  or  at  least  not  indole  in  the 
s^ise  that  the  power  of  the  leglslatore  over 
It,  or  the  rights  represented  by  it,  Is  omnip- 
otent** ^niis  rule  is  supported  by  a  great 
number  of  authorities  from  the  several 
states,  and  from  the  deddons  ot  the  supreme 
court  of  the  United  States,  In  the  note  to 
the  section  above  quoted.  It  Is.  bowerer. 
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chftllensed  hy  Denlo,  O.  J.,  In  Darlington 
V.  Uayor.  31  N.  T.  164.  He  asserts  the  nn- 
limlted  i>ower  of  the  legislature  over  mu- 
nicipal corporations  and  their  property,  and 
maintains  that  snch  corporations  are  alto- 
gether public,  and  all  their  rights  and  pow- 
ers public  in  their  nature,  and  that  their 
property,  though  held  for  income  or  sale, 
and  unconnected  with  any  use  for  the  pur- 
pose of  municipal  gOTeminent,  is  under  the 
control  of  the  legislature,  and  not  within  the 
ptOTialons  of  the  constitution  protecting  prt- 
rate  property.  He  denies  the  distinction 
between  the  public  and  private  functions 
of  dty  goTemm^t,  and  maintains  that,  aa 
respects  the  state,  all  their  powers  find  func- 
tions are  pnbllc.  This  doctrine,  howerer. 
has  not  obtained  in  this  state;  but  it  Is  held 
that  cities  are  mentioned  in  our  constitntion, 
in  connection  with  local  corporations,  which 
are  pnt  upon  a  proper  basis  entirely  beyond 
leglslatiTe  interference,  so  tar  as  local  In- 
dependence of  action  is  concerned.  Opin- 
ion of  Campbell,  G.  J.,  in  People  t.  Hurlbut, 
2i  Mich.  86.  In  Board  of  Park  Com'rs  t. 
Common  Council  of  Detroit,  28  Mich.  228, 
It  was  said  by  Mr.  Justice  Cooley:  "We 
also  referred  In  People  v.  Hurlbat  to  sev- 
eral decisions  in  the  federal  supreme  court, 
and  elsewhere,  to  show  that  municipal  cor- 
po rations  conddered  as  communities  eur 
dowed  with  peculiar  functions  for  the  bene- 
flt  of  their  own  citizens  have  always  been 
recognized  as  possessing  powers  and  capac- 
ities, aa  being  entitled  to  exemptions,  dis- 
tinct from  those  which  they  possess  or  can 
claim  as  conreniencra  In  state  government. 
If  the  authorities  are  examined,  it  will  be 
found  that  these  powers  and.  capacities  and 
Intereats  which  are  acquired  under  them 
are  nsoally  spoken  of  as  private,  in  contra- 
diction to  those  in  which  the  state  is  con- 
cerned, and  which  are  called  public;  thus 
putting  these  corporations,  as  regards  all 
Buch  powers,  capacities,  and  interests,  sub- 
stantially on  the  footing  of  private  corpora- 
tions." This  same  distinction  was  also  made 
in  Detroit  v.  Corey,  9  Mich.  164;  Mayor  v. 
Park  Com'rs,  44  Mich.  602,  7  N.  W.  Rep.  180; 
NUes  Waterworks  v.  City  of  Kiles,  S9  Mich. 
324,  26  N.  W.  Bep.  525;  Cooper  v.  Detroit, 
42  mch.  584.  4  N.  W.  Bep.  262.  Under  the 
facts  In  the  case,  the  must  be  held  to 
the  same  degree  of  care,  not  only  in  the  con- 
struction, bnt  In  the  plan  of  the  construction 
itself,  as  would  a  private  corporation  or  an 
Individual  Under  the  provisions  of  the  char- 
ter granting  the  i>ower  to  erect  it,  there 
was  no  imperative  duty  cast  upon  the  dty 
to  provide  for  a  market  building.  It  could 
build  it  or  not,  as  the  council  mi£^t  deter- 
mine. It  is  not  like  the  case  of  a  public 
taighway,  or  the  building  of  a  bridge,  where 
the  daty  la  cast  upon  the  munldpallty,  by 
general  law,  to  build  and  maintain  them. 
Had  this  budding  been  owned  by  an  Indl- 
Tidnal  or  a  private  corporation  the  liability 
ia  eltber  ftir  this  accident  would  not  have 


been  questioned,  under  the  facti  stated.  Ttu 
judgment  must  be  affirmed,  with  ooeti.  Ths 
other  Justices  concurred. 


HARRISON  V.  HARRISON. 
(Supreme  Court  of  Michigan.  Feb.  10,  1888.) 
DivoitCE— CitxriusATios — Fleadino. 

1.  In  cross  actloDB  for  a  divorce,  the  hus- 
band asked  that  the  marriage  be  annidled  for. 
fraud.  It  appeared  that  the  parties  were  mar- 
ried August  11th,— then  cohabiting  for  the  first 
time,— and  In  Fcitmary  following  she  was  do* 
liversd  <a  a  matured  child,  while  defendant 
was  absent.  She  was  pregnant  before  mar> 
riage,  but  concealed  the  fact  from  defendant, 
and  on  liis  return  persuaded  him  that  she  haa 
had  a  miscarriage,  and  that  the  child  was  Im- 
mature at  birth,  but  developed  in  two  weeks 
after.  When  the  hnsl>and  discovered  the  tnitlu 
he  ceased  to  longer  ccAahit  with  her.  HM, 
that  he  was  entltied  to  a  decree. 

2.  Where  an  answer  In  the  nature  of  a 
cross  bill,  in  a  divorq^  case,  lacks  v^flcation, 
as  required  by  statute,  it  may  be  amended  be- 
fore  the  decree  la  granted. 

Appeal  from  drcnlt  court,  Gratiot  county, 
in  dumcery;  Sherman  B.  Dabidl,  Judlga. 

mi  fi>r  divorce  by  lOnnie  Harrison  agaliuA 
Samuel  J.  Harriaon,  and  cross  bill  filed  by 
defmdant  From  a  decree  dlsmlsatog  her 
bin,  cornxOalnant  appeals.  Decree  for  d»- 
faidant 

L.  B.  Sawyer,  (8.  J.  Scott,  of  counsel,)  for 
appellant  C.  W.  Glddings,  (N.  Leonard,  fA 
counselO  tot  appellee. 

HOOKER,  C.  J.  Complainant  filed  her  blU 
for  divorce  on  the  grounds  of  desertion,  cru- 
elty, and  failure  to  provide.  Defendant  an- 
swered, denying  the  allegations  of  the  blllt 
and  ftakiyig  that  the  marriage  be  annulled  for 
fraud.  The  court  below  dismissed  complain- 
ant's bill,  making  no  mention  of  defendant's 
claim  to  relief.  A  discussion  of  the  foets  re- 
lied upon  by  complainant  would  subserve  no 
useful  purpose.  It  is  suffldent  to  say  that 
we  tlilnk  the  circuit  court  did  right  in  dis- 
missing her  bill.  We  think,  however,  tiuit 
defendant  was  entitled  to  relief? 

The  question  raised  by  the  record  never 
having  been  dedded  In  Michigan,  a  short 
statement  of  the  facts  upon  which  the  deci- 
sion is  based  may  be  advisable:  The  com- 
plainant, a  young  Bussian,  residing  here, 
became  engaged  to  defendant  through  cor- 
respondence induced  by  mutual  acquaint- 
ances. On  August  8th  he  first  met  her,  in 
New  York;  and  on  the  11th  of  the  same 
month  they  were  married,  cohabiting  then 
for  the  first  time.  In  February  he  went 
east  on  bualness,  and  while  gone  she  was  de- 
livered of  a  child.  The  evidence  is  conflict- 
ing, but  we  are  satlsfled  that  this  was  a 
mature  child,— carried  the  ordinary  period. 
The  defendant  returned  about  two  weelu 
after  the  birth.  Complainant  succeeded  In 
cfmvindng  the  def^idant  that  It  was  a  pre- 
mature birth,  telling  him  that  "she  had  a 
miscarriage,  and  Oiat  the  balqr  was  imds- 
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veloped  at  birth;  that  she  was  glad  be  did 
not  come  home  right  away,  when  the  baby 
waa  bom,  for  he  would  not  have  liked  It, 
it  waa  so  small;  that  It  weighed  about  four 
pounds,  and  did  not  hare  any  shape  to  Its 
eyes,  nose,  or  feet;  and  that  It  was  wonder- 
ful how  It  got  developed  In  two  weeks' 
time."  They  Ured  together  In  apparent  har^ 
mony  until  August  14th  following,  when  de- 
fendant again  went  to  New  York;  and  the 
next  day  she  (complainant)  left,  after  mak- 
ing an  arrangement  with  defendant's  bro- 
tlier,  through  whom  she  obtained  some 
money.  On  defendant's  return  he  first  as- 
certained the  truth  about  the  child,  and 
apon  her  return,  some  days  later,  he  refused 
to  live  with  her.  The  proof  convinces  th 
that  complainant  was  enceinte  at  the  time 
of  her  marriage,  and  that  she  succeeded  In 
making  him  believe  tbat  the  child,  bom 
something  over  months  after  the  mar^ 
riage,  was  premature  and  legitimate;  and 
we  see  no  evidence  of  cond<mation  or  of  co- 
haUtatlon  after  discovery  of  the  truth.  Preg- 
nancy before  marriage,  concealed  from  the 
hosband,  who  has  not,  previous  to  marriage, 
sustained  improper  relations  with  Qie  wlfe» 
Is  a  fraud  which  is  a  sufficient  ground  tor 
anTinmiig  the  marriage,  If  the  discovery  of 
the  fact  is  followed  by  a  cessation  of  o^b> 
Itation,  and  abandonment  Baker  r.  Baker, 
13  CaL  S7;  Reynolds  v.  R^nolds,  3  iUlen, 
605;  Morris  v.  Morris,  Wright,  630;  Rltter 
V.  Rltter,  5  Blackf.  81;  Carrls  v.  Oarris,  24 
N.  J.  Eq.  510.  This  rule  seems  to  be  recog^ 
nized  In. the  case  of  Sissung  v.  StSBong,  65 
Mich.  180,  31  N.  W.  Rep.  T70. 

The  answer  lacks  the  verification  required 
by  the  statute  to  be  app«ided  to  bills  for 
divorce.  Answers  In  the  nature  of  cross  bills 
require  this,  and  no  decree  can  be  granted 
without  It  But  It  may  be  amended.  The 
proof  shows  an  absence  of  collusion,  and  we 
will  therefore  remand  the  case,  with  direc- 
tion that  such  amendment  be  permitted,  and 
that  thereupon  a  decree  be  entered  by  the 
circuit  court,  in  chancery,  dismlsBlng  com- 
plainant's bill,  and  annulling  the  marriage, 
as  prayed  by  defendant.  The  complainant 
will  recover  costs  of  this  court  Tba  other 
justices  concurred. 


BBNZ  V.  fflOLL  et  al. 

(SapxHne  Court  of  Midiigan.    Dec.  23,  1892.) 

Tbustb  —  BviDsriGi  to  Establish  —  Btatdti  or 
Frados. 

In  an  action  to  establish  a  trnat,  it  ap- 
peared that  compUiaant  deeded  certain  land  to 
W.,  who  deeded  to  B.,  subject  to  mortgages  to 
the  amount  of  alxnit  two  thirds  Its  value.  Com- 
plainant's dauf^ter  teatifled  that  her  mother  had 
a  coDrersation  with  W.  in  the  forraooa;  that  in 
the  afterno<»i  B.  came  to  the  house,  aad  her 
mother  said  to  him:  "Here  is  everything  that 
belongs  to  the  property.  You  see  that  I  get 
them  all  back,"—flnd  he  said;  "1  will  take  the 
pq^exs,  and  do  you  the  favor;  and  I  will  have  a 
■WW  deed  made  out  hnd  deed  it  bade  to  you. 


whenever  TOO  want  It"  Another  witness  stat- 
ed that  B.  admitted  Ise  held  the  property  in 
trost;  that  in  a  letter  **he  wrote  me  that  prom. 
Ise  was  all  right;"  that  he  lost  considerable  by 
complainant's  husband,  "and  somethiux  to  tho 
effect  that  he  got  even  with  him  now?'  Bddf 
that  there  was  Insaffident  evidence  of  a  dec- 
laration of  the  trust  to  take  the  case  ont  of  the 
statute  of  frauds.  Louib  X,  dissfmting, 

Appeal  from  droott  court,  Wayne  county, 
In  ataanoery;  Qwrgo  Gortaier,  Judge. 

Action  Xfy  iftwwwt  itonBt  agalzist  Joliii  Ban- 
melster  and  CSotfallde  H.  Stendell  to  estab- 
lish and  enfbroe  a  trust  In  certain  real  estate. 
Snhaeqaeut  to  bringtaiff  the  action  the  de- 
fendant BanmeiBter  died,  and  his  adminis- 
trator, Jnlins  StoU,  was  sabatttoted  as  de- 
fendant From  a  decree  for  defendants, 
plaintifl  api>ealB.  Affirmed. 

M.  R  Breitenbach,  (Wm.  B.  Jaiikson  and 
B.  T.  Prentla,  of  counsel,)  for  appdJant 
John  G.  Hawley,  for  appellees. 

MONTGOMERY,  J.  The  complalzumt 
ffied  a  bill  In  the  Wayne  circuit,  hi  chancery, 
to  have  certain  lands  In  the  city  of  Detroit 
decreed  to  have  been  held  In  trust  by  Bau- 
meister  for  her,  and  to  enforce  the  trust 
Since  tlie  filing  of  tiie  bill,  Baumelster  has 
died,  and  the  case  proceeds  against  this  ad- 
ministrator and  codefmdant,  who  was  Ban- 
melster's  grantee.  The  history  ot  the  legal 
title  is  as  follows:  On  September  1,  1873, 
Heoty  Renz  deeded  the  land  to  his  wife, 
Rmma  Renz,  the  complainant  On  August 
10,  1874,  complainant  deeded  the  same  to 
John  Winterhalter.  January  11,  1875,  John 
Wlnterhalter  deeded  the  land  to  John  Bau- 
melster, subject  to  the  mortgages.  There 
were  at  thaf  time  mortgages  oa.  tiie  land,— 
one  to  William  Krennlng,  for  $2,500:  one  to 
the  Detroit  Building  &  Savings  Association, 
for  $1,000;  and  one  to  Henry  Wlneman,  $1.- 
500,  upon  which  It  would  appear,  however, 
that  there  was  but  $480  due  at  the  time  of 
the  transfer  to  Baumelster.  Hie  considera- 
tion named  In  ttie  deed  from  complainant  to 
Wlnteilialter  was  $6,000,  and  the  value  of 
the  property  at  this  time  is  not  otherwise 
shown.  The  answer  denies  that  the  convey- 
ance was  made  to  complainant  diarged  with 
any  trust  The  complainant  seeks  to  establish 
the  trust  by  parol  tesOnuxiy.  Bosa  Haa^,  a 
dau^ter  <k  complainant,  testifies:  "Mother 
had  a  conversation  with  ^l^teriialter  in  the 
forenoon.  In  the  afternoon  Mr.  Baumelster 
came  over  to  the  house,  and  said,  'Well, 
Emma,  I  win  take  the  papers,  and  do  you 
the  favor;  and  I  will  have  a  new  deed  made 
out  and  deed  It  back  to  you,  whenever  you 
want  it*  Mother,  when  she  handed  him 
the  papers,  said:  'Here  is  everything  in  this 
envelope  that  belongs  to  the  prt^rty.  •  •  • 
Now,  you  see  that  I  get  them  all  back  lUce 
tills.'  And  he  said;  'I  will;  and  I  will  have  a 
new  deed  made  out  and  deed  it  back  to  you, 
whenever  yon  want  It' "  The  complainant 
also  called  Frederick  Haag  as  a  witness,  who 
teatmed  that  fn  1887  be  bad  a  oonTwaatlon 
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vitb  Baum^Bter,  In  which  Baumeister  ad- 
mitted to  him,  In  8ut»tance,  that  he  held 
the  property  In  trust  for  CMnpIalnant,  and 
his  only  claim  against  U  was  for  numeys  that 
be  had  paid  ont  to  discharge  the  mortgages 
and  tax:  liens.  This  witness  further  testified 
that  he  eubseqnently  wrote  Mr.  Bamn^ster, 
and  received  a  letter  In  reply,  which  letter 
he  was  unable  to  produce,  but  stated  tbe  con- 
tents, In  answer  to  the  question,  "What  did 
he  write?"  as  follows:  "He  wrote  me  that 
promise  was  all  li^t,  but  he  didn't  know 
all  the  matters  In  the  case.  He  says,  'I  lost 
considerable  by  Renz,'  and  something  to  the 
effect  that  he  got  even  with  him  now.  That 
Is  it"  The  circuit  judge  h^  that  under 
this  testimony  the  complainant  was  not  enti- 
tled to  Uie  relief  prayed,  and  dlamlmed  the 
bUL    Complainant  appeals. 

Section  6179,  How.  St,  provides  that  "no 
estate  or  IntM^st  in  lands,  other  than  leases 
i<xt  a  term  not  exceeding  one  year,  nor  any 
trust  or  power  over  or  concerning  lands, 
shall  hereafter  be  created,  granted,  astigned, 
mrrendered,  or  declared,  unless  by  act  or 
operation  at  law,  or  by  a  deed  of  convey- 
ance in  writing,  subscribed  by  the  party 
creating,  granting,  assigning,  surrendering,  or 
declaring  tbe  same,  or  by  some  person  there- 
unto by  him  lawfully  authorized  by  writing." 
Cnless  we  ignore  the  express  provisions  of  this 
statute,  we  are  compelled  to  hold  that  the  con- 
clusion of  the  circuit  Judge  was  correct.  It 
may  be  conceded,  as  contended  by  complain- 
ant, thatthe  de<daratl(m of  trustneednot  be 
cmtalned  In  the  oouT^ance  to  the  trustee, 
and  that  any  form  of  Instrument,  whether  a 
letter  addressed  to  a  third  person  or  the  an- 
swer of  the  alleged  trustee  In  a  chancery  pro- 
ceeding, (Patton  V.  Ohamberlaln,  44  Mich.  6, 
fi  N.  W.  Rep.  1037.)  will  be  sufficient  to  an- 
Bwer  tbe  requlremeots  of  the  statute,  and 
that  there  la  no  prescribed  form  of  words  In 
vliich  the  declaration  must  be  made.  In  or- 
der to  make  it  vaJld.  Bills  v.  Seoor,  81 
Midi.  185.  But  the  dedaxatlim  In  writing 
must  contain  the  substantial  teims  of  the 
trust,  or  at  least  sufficient  to  identify  the 
subject-matter  by  writing;  otherwise,  the 
provisions  of  the  statute  would  be  rendered 
nugatory.  The  rule  is  well  stated  In  Feny 
on  Trusts,  (chapter  3,  |  83:)  "The  objects 
and  nature  of  the  trust  must  always  apjtear 
tram  such  writings  with  sufficient  certainty, 
and  also  their  connection  with  the  subject- 
matter  of  the  trust  Indeed,  courts  require 
demonstration  on  the  latter  p(dnt;  and  the 
trust  will  not  be  executed  If  Uie  precise  na- 
ture of  it,  and  tbe  particular  persons  who 
are  to  talce  as  cestuls  que  trustent,  and  the 
proportions  In  which  they  are  to  talce,  cannot 
bs  ascertained.  When  all  these  particulars 
appear  from  writings  signed  by  tbe  party, 
the  tmst  will  be  executed."  And  again,  in 
Browne  on  Statute  of  Fnauds,  (dbapter  7,  S 
108,)  it  Is  said:  "The  words  used  must  dls- 
tlaetiy  relate  to  tbe  subject-matto*,  and 
most  sorve  to  show  to  the  court  that  there 


is  a  trust,  and  what  the  trust  Is."  See,  also, 
Gault  V.  Stormont,  Bl  Mich.  636.  17  N.  W. 
Rep.  214.  The  decree  will  be  affirmed,  with 
costs. 

McGRATH,  O.  J.,  and  DURAND  and 
GRANT,  JJ.,  concurred  with  MONTGOM- 
EBY,  J. 

LONG,  J.  I  think  there  was  sufficient  evi- 
dence of  tbe  declaration  of  the  trust  to  bring 
the  case  out  of  the  statute,  and  that  defend- 
ant should  account  with  the  complainant  for 
the  value  of  tlM  property,  and  the  rents  and 
profits. 


FOURNIBR  V.  MAYOR,  ETC.,  OF  WEST 
BAY  CITY. 

(Supreme  Court  of  Michigan.  Jan.  18,  1S8S.) 

HUNIOIPAL  COHPORATIONS  —  R880LUTI0S8  —  SaLA.- 
BIE8  OF  0PFI0BB8~MAKDA.MUe. 

1.  A  resolutiOD  by  the  oommim  conndl  of 
a  dtr  attempting  to  fix  tbe  salary  of  one  <a 
its  omcera  is  a  resolution  for  the  appropriation 
of  money  within  a  provision  of  the  city  charier 
that  no  resolntion  appropriating  money  ahall 
be  passed  or  adopted  except  by  a  majority  vote 
of  all  the  aldermen  elect 

2.  In  April,  1891,  the  council  of  a  city 
passed  a  resolntion  fixing  the  salarv  of  Its  street 
commisdoner  at  three  dollars  per  aay.  In  May, 
1892,  the  conncil  attempted  to  pass  a  resolu- 
tion fixing  his  salary  at  two  dollars  per  day, 
but  such  resolution  was  r<AA,  because  it  did  not 
receive  a  majority  vote  of  all  the  members  of 
the  council.  Had  that,  under  the  charter 
whidi  provides  that  tbe  council  shall  "annual- 
ly" determine  the  salary  to  be  paid  Its  officers, 
the  street  commissioner  was  not  entitled  to  the 
per  diem  fixed  by  the  resolntkm  of  April,  1881. 
XOT  work  done  by  Um  after  the  exinratim  of 
a  year  from  that  date,  though  the  resolution 
of  May.  1882,  was  void,  but  that  mandamus 
wonld  lie  at  his  relation  to  compel  the  council 
to  fix  the  anwnnt  of  his  con^nsation  fbr  such 
work,  and  pay  the  same. 

Application  bj  Alexander  Founder  Ibr 
mandamos  to  compel  tbe  mayor  and  common 
conndl  of  West  Bay  City  to  fix  titie  amount 
of  salary  due  him  for  services  peiformed  as 
nn  officer  of  sudi  dty,  and  to  compel  pay- 
ment of  such  sal&iy.  Gnuited. 

Lee  E.  Joslyn,  fbr  r^tor. 

PER  CURIAM.  Rdator  was  appointed 
as  street  commlssiotter  of  West  Bay  City  In 
April,  1891,  for  a  period  of  two  years.  The 
fiscal  year  commences  on  tbe  second  Monday 
In  ApriL  The  charter  provides  that  the 
council  shall  annually  determine  the  salary 
to  be  p^d  to  the  several  dty  officers,  and  that 
the  compensation  so  fixed  shall  not  be  in- 
creased or  diminished,  after  having  been  so 
determined  and  fixed,  until  the  next  annual 
determination.  In  April,  1881,  the  conndl 
fixed  the  compensation  at  three  dollars  per 
day.  In  April,  1882,  a  resolution  was  ofCered 
In  the  conndl  fixing  the  compensation  for  the 
year  1892  at  three  dollars  per  day.  The 
council  was  composed  of  twelve  UKmbttS. 
The  mayor  Is  also  a  member  ex  offldo,  but 
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-without  tlie  xl^t  to  TDte  except  In  case  of  a 
tie.  When  the  resolution  was  acted  upon, 
bnt  elerea  aldermen  were  preeait  Six  vot- 
ed In  faTor  of  the  resolntlon,  and  five  against 
It  The  nuTOT  preeldlns  declared  the  reaoln^ 
tton  lost  Snbsequeatly,  on  May  2,  1892,  a 
refl<dntion  was  offered  fixing  the  rate  at  two 
dollara  per  day.  But  eleven  aldermen  were 
presoit  fflx  voted  In  ftivor  <a  the  resotu- 
tlon,  and  five  against  The  mayor  pro- 
dding dedared  the  reaolntkm  carried.  The 
charter  provides  that  no  resolution  appro- 
priating moDBy  iOtaU  be  passed  or  adopted, 
except  iiy  a  majority  of  all  the  aldermen 
elect  It  la  contended  Uiat  the  resolution  bj 
which  the  salary  was  attempted  to  be  fixed 
was  one  appropriating  money,  and,  falling  to 
receive  the  votes  of  a  maJoril7  <tf  the  alder- 
men elect,  it  was  a  nuUty,  and  that  the  street 
commissioner  la  entitled  to  receive  the  com- 
pensation fixed  In  April,  1891.  ThB  charter 
provides  that  it  diaU  be  the  duty  of  the  coun- 
cil, on  the  first  Monday  in  May  of  each  year, 
to  determine,  resolution  to  be  tamed  the 
"annual  aivroi«latlon  bQl,"  the  amount  nec- 
essaiT  to  be  raised  tax  fftr  general  pur^ 
poses,  for  conttngoit  purposes,  the  erection 
of  public  buHdlngs  or  parks,  etc  In  Blay, 
1882,  sutih  a  resolutkm  was  adopted  the 
council  by  the  requisite  majority  of  all  the 
aldermen  elect,  In  wUch  the  aom  of  V460  was 
dedgnated  as  the  amount  necessary  to  be 
raised  for  the  purposes  of  paying  the  com- 
pensation of  the  street  commissioner. 

It  is  ctmteoded  iif  the  re^ond^t  that  the 
resolution  fixing  the  salary  was  not  a  resolu- 
tion appropriating  money,  within  the  mean- 
ing of  the  diarter  provUdon  referred  to,  and 
that  the  provision  requiring  a  majority  vote 
of  all  the  aldermen  riect  refers  to  the  resolu- 
tion termed  the  "annual  appnv^i^tlcm  bUl." 
This  is  a  very  narrow  construction  of  this 
charter  provision.  It  certainly  was  not  the 
intention  that  a  majority  vote  of  an  the  alder^ 
men  dect  should  be  required  to  get  mon^ 
Into  the  treasury,  and  but  a  majority  vote  of 
a  quorum  to  get  the  same  money  out  of  the 
treasury,  or  to  fix  tbe  liability  of  the  city; 
or  that  the  Vote  upon  the  resolution  deter- 
mining the  amount  to  be  raised  by  taxatiim 
for  general  purposes  should  render  a  like 
vote  imnecessary  when  the  coimcll  should 
come  to  the  appropriathm  of  tba  sum  so 
raised  to  the  q»eciflc  purposes  for  which  Uiey 
were  raised.  In  other  words,  it  cannot  be 
said  that  a  contract  to  build  a  public  building, 
and  to  fix  the  (dty's  liability  thereunder,  al- 
tbou^  the  moneys  were  to  be  paid  out  of 
the  sums  so  raised,  would  not  require  a  ma- 
jority vote  of  all  the  alderman  elect  It  will 
not  be  omtended  that  the  mere  determina- 
tion of  the  sum  necessary  **tot  contingent 
purposes"  affords  the  protection  Intoided  to 
be  secured  thia  provUon,  and  excepts  that 
sum  from  the  application  of  this  Inhibitory 
proviaion.  Strictly  speaking,  a  resolntlon  fix- 
ing a  salary  cannot  be  termed  an  act  nppro- 
priating  money,  but  it  is,  neverthdess,  an 


act  making  an  approprUtlon  of  flie  oompoisa- 
tion  BO  fixed  obligatory.  It  follows  that  the 
resolution  acted  upon  May  2,  1892,  having 
fiiOed  to  receive  the  necessary  rote  under  the 
charter,  must  be  treated  as  a  nullity.  It  does 
not  f(^w,  howerer,  that  rdatra  is  ^titled, 
without  any  action  ct  the  coundl,  to  receive 
the  per  diem  fixed  in  April,  1891.  The  char- 
ter makes  it  the  duty  of  the  council  to  fix  the 
compensation  annually.  It  was  In  the  power 
of  the  relator,  by  proper  proceedings,  to  com- 
pd  action  to  that  end  by  the  conndL  There 
is  a  clear  distinction  between  the  present 
case  and  that  class  of  cases  where  the  salary 
Is  fixed  for  an  Indefinite  period. 

In  August,  1882,  relator  presented  a  UU 
to  the  council  for  91  days'  srarlces,  at  three 
dollars  per  day.  On  the  15th  day  of  August, 
1898,  the  conacU,  by  a  vote  of  seven  to  five, 
ordered  the  payment  of  the  bill  as  presented, 
^nie  mayor  and  recorder,  however,  relying 
iqitm  the  resolution  acted  upon  in  April,  and 
treating  that  as  valid,  refused  to  draw  the 
onler  iqion  the  treasurer.  Subsequently  "tiie 
relator  presented  bills  at  the  rate  of  three 
dollazs  per  day,  but  the  council  allowed  such 
bills  at  two  dollara  per  di^.  None  of  these 
allowances  can  be  treated  as  fixing  the  an- 
nual compensation  under  tiie  charter.  It  la 
the  dut7  of  the  common  council  to  proceed  at 
once  to  the  determination  of  relator's  com- 
poisatlon  for  tiie  year  1892,  aa  well  for 
that  portim  of  tiie  term  already  expired  as 
for  tiie  uneiplred  portion,  and,  when  Bu<di 
determination  shall  have  been  made,  to  pay 
relator  accordingly,  deducting  any  sums 
which  have  be^  received  by  relator  for  such 
term.  A  mandamus  will  Issue  in  accordance 
with  these  views,  with  costs  to  relator. 


BSBBIDGE  V.  SLAWSON  et  aL 
(Snprune  Court  of  Michigan.  Jan.  20,  1893.) 
Fakt>.'bk8Hii> — Etidbhcb, 
Plaintiff  entered  into  a  paTtnership 
aEreement  with  defendants  (It.  and  S.)  to  do 
badness  as  li.  &  Oo.,  and  afterwards  sold  hU 
interest  to  S.  There  was  evidence  that  L. 
knew  of  the  retirement  of  plaintiff  from  the 
firm.  It  also  appeared  that  defendants  con- 
tinued the  busiaeaa,  which  L.  conducted  for 
three  years,  signing  checks  in  the  old  name  ot 
L.  &  Co.;  that  plaintiff  was  not  asked  to  con- 
tribute to  the  finn  acoDunt,  and  was  not  oed- 
ited  with  tbe  profits.  When  tbe  bboks  of  tbe 
firm  were  examined  after  plaintiff  retired,  S. 
warn  credited  with  two  thiraa  interest  and  L. 
with  one  third.  There  was  further  evidence 
that  L.  knew  that  S.  paid  a  portion  of  tbe  debts 
of  the  old  firm  by  einng  a  new  aote  dgned  "L. 
&  Co.,**  and  which  ne  asked  plaintiff  to  indorse, 
BO  that  the  bank  would  accept  it.  Hiis  had 
not  been  required  when  plaintiff  was  in  the 
firm.  The  note  was  not  paid,  and  plaintiff  toolt 
It  np.  Bdd,  in  an  action  to  recover  from  de- 
feodants  the  amount  so  paid  by  plaintiff,  that 
the  evidence  was  sufficient  to  show  tiwt  defend- 
ants ooDtinued  as  partners  after  plaintiff  re- 
tired from  the  firm. 

Error  to  circuit  court,  Meooata  county; 
John  H.  Palmer,  Judge. 
Action  by  Moses  A.  Betridge  against 
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<3«orge  R  Slawson  and  Albert  W.  LoMell  as 
oopartners  under  the  firm  name  of  A.  W. 
Lobdell  &  Co.  on  a  promissory  note.  Prom 
«  judgment  for  plaintiff,  d«CaidBnt  Lobdell 
appealo.  Affirmed. 

D.B. Corbltt,tor  appdlant  BtBrown,fii» 
Bppe]]a& 

U>NG.  J.  Jnly  2,  1883,  plaintiff  and  the 
tn-o  defendants  entered  Into  a  partnership 
boalness  under  tbe  firm  name  of  A.  W.  Lob- 
deU  &  Co..  for  the  purpose  of  porohaalnff 
logs,  landa»  and  timber,  and  to  manufacture 
lumber  and  shlnflea.  Each  partner  was  to 
put  fn  one  tiilrd  of  the  capital  neceasory  to 
prosecute  the  biudneas,  each  ha  Ting  a  one- 
third  interest  In  the  proflta  ther^n.  By  the 
tenna  of  the  articles  of  copartneishlp.  Lob* 
dell  agreed  to  sell,  and  did  sell,  an  undiTld> 
ed  two-thirds  Interest  to  Berri^e  and  Slaw- 
aon  In  the  shingle  mill  and  a  large  quantity 
at  personal  property,  and  also  a  two-thirds 
Interest  in  a  land  contract  then  held  by 
him,  Benidge  and  Slawson  agre^ng  to  pay 
two  ttiirds  of  the  purchase  price  of  the  land 
mider  soch  contract  The  partnership  con- 
ttnned  between  the  three  parties  from  that 
date  up  to  the  fall  of  188S,  during  which 
time  the  bualneBS  was  carried  on  as  contem- 
plated by  the  articles  of  oopartnerahip, 
when  Mr.  Benidge,  the  plaintiff  here,  sold 
and  trangf  erred  ail  his  Interest  In  the  co- 
partnership business  and  propw^  to  Mr. 
SlawBtHi.  At  the  time  of  this  sale  the  part- 
oerdilp  indebtedness  was  of  the  amount  of 
tboat  912,000,  a  part  of  which  consisted  of 
aotes  In  the  bank,  glr^  by  the  copartner^ 
Bhip.  After  the  sale  by  plaintiff  of  his  In- 
terest in  the  partneEBhlp  to  Slawaon,  the 
r'**"*^'^  gave  notice  of  his  retirement  fnan 
the  flim.  by  pabllshlng  the  same  in  a  news- 
paper at  Oreenvlllft,  where  the  principal  busi- 
ness of  the  partnership  waa  conducted.  This 
notice  came  to  the  attrition  of  Mr.  LobdelL 
Thereafter  the  business  waa  carried  on  un- 
der  the  name  of  A,  W.  Lobdell  ft  Co.,  the 
same  as  before,  Mr.  Lobdell  himself  having 
the  prtnolpal  charge  up  to  May,  1888,  when 
the  copartnership  was  dissolved.  Before 
Bmldge  9cM  out  his  Interest  to  Slawson,  a 
note  of  $4,000  was  held  by  the  bank,  which 
bad  been  given  by  A.  W.  Lobdell  ft  Co. 
After  the  plaintiff  retired  from  the  Ann,  this 
Dota  was  renewed  from  time  to  time  by  A. 
W.  Lobdell  ft  Go.  through  Mr.  Siawscm,  the 
plaintUE  becMnlng  an  Indorser  npim  It.  Some 
other  Indebtedness  was  also  owing  to  the 
bank  by  the  company.  A  new  note  was 
given  by  the  firm  as  a  renewal,  and  Indorsed 
by  the  plaintiff.  It  appears  that  this  note 
was  taken  up  by  the  plaintiff,  and  the  pres- 
ent snit  is  broufi^it  to  recovw  against  the 
defendants  comjfotbtg  the  firm  of  A.  W. 
LobdeU  ft  Co. 

The  defense  interposed  ts  fliat  Mr.  Lobdell 
never  assented  that  the  plaintiff  might  retire 
from  the  firm,  and  that  the  moneys  due  upon 


the  note  should  be  paid  by  the  old  firm  of 
A.  W.  Lobdell  ft  Co.,  of  whioh  the  plalntUf 
was  a  member;  and  that,  when  the  plaintiff 
retired  from  the  firm.  It  worked  a  dissolution 
of  the  partnership,  Lobddl  never  assratlng 
to  continue  the  partnership  business  with 
Slawson  alone.  The  court  submitted  the 
questhm  to  the  Juiy  whether  Lobdell  had  no- 
tice of  the  sale  by  plaintiff  to  Slawson  of  his 
interest,  and  whether  Lobdell  had  notice  of 
the  execution  and  d^very  of  his  note,  and 
whethw  at  such  time  Lobdt^  and  Slawson 
were  partners,  and  still  carrying  cm  the  busi- 
ness under  the  firm  name  of  A.  W.  Lobdell  ft 
Co.  These  were  the  only  questions  In  dis- 
pute between  the  parties.  We  are  satisfied 
that  there  was  some  testimony  which  had  a 
tendency  to  show  that  Lobdell  continued  in 
the  partnership  and  assisted  in  the  ctmdnct 
of  the  business  under  the  firm  name  of  A.  W. 
Lobdell  ft  Co.,  after  he  had  been  fully  ap- 
prised that  Slawson  had  purchased  in  all  of 
the  plaintitTs  Interests  In  the  firm  business; 
and  it  appears  that  from  that  time  the  plain- 
tiff never  took  any  part  In  the  affairs  of  the 
new  firm  of  A.  W.  Lobdell  ft  Go.  The  court 
charged  the  jury:  "The  mere  fact  of  Ber- 
rldge  having  sold  and  transferred  his  interest 
in  the  firm  to  Slawson,  one  of  the  partners, 
would  not,  of  itself,  have  constituted  the  two 
remaining  meml>ers  partnera,  and  neither 
could  bind  both  without  the  knowledge  and 
consent  of  the  other.  It  would  be  competent 
for  the  two  ranalnlng  members  to  continue 
In  business  as  before,  under  the  firm  name 
of  A.  W.  Lobdell  &  Go^;  and.  If  yon  find  from 
the  evidence  that  Lobdell  and  Slawson,  the 
two  remaining  members,  after  tlie  sale  by 
Berrldge  to  Slawson  of  his  interest,  contin- 
ued the  business  as  before  under  the  firm 
name  of  A.  W.  Lobdell  ft  Co.,  and  Lobdell 
had  knowledge  of  the  fact  of  the  giving  of 
this  note,  and  that  he  and  Slawson  were 
partners,  then  the  plaintiff  is  entitled  to 
your  verdict.  Benidge  la  not  the  uiaker  of 
the  paper.  He  Is  only  liable  as  Indorser.  If 
the  Greenville  Bonk  had  neglected  to  pro- 
test it,  they  could  not  have  held  him.  He 
Is  subrogated  to  the  rights  of  the  bank,  and 
whatever  suit  it  might  tiave  brought  against 
Lobdell  ft  Co.,  Berrldge  can  maintain."  The 
jury  found  a  verdict  In  &vor  of  the  pialntifl 
for  the  amount  claimed.  Lobdell  alone 
brings  the  case  to  this  court 

The  testimony  shows  ttiat  after  Berridge 
retired  from  the  firm,  Lobdell  and  Slawson 
continued  In  the  same  line  of  business,  and 
added  the  new  business  of  manufacturing 
lumber.  They  understood,  apparently,  that 
Lobdell  continued  to  own  a  one-ttilrd  Inter- 
est in  the  firm  and  Slawstm  two  thirds,  and 
that  Berridge  had  no  interest  whatever  In 
the  business.  Lobdell  had  charge  of  the  af- 
fairs, signed  checks  and  notes  In  the  name  of 
A.  W.  Lobdell  ft  Co.  for  the  three  years  after 
Berridge  withdrew  from  the  Arm,  paid  off 
much  at  the  idd  indebtedness,  and  Berridga 
waa  never  called  upon  during  that  time 
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to  conttlbnte  aOTtlitaiff  to  t3ie  firm  aoconnt,  or 
to  asBuine  any  of  Iti  llaUlltles.  Tbe  notes 
out  of  which  Uw  note  In  suit  grew,  while 
MjgbuiUy  a  part  at  the  IndebtedneeB  of  the 
old  firm,  were  rraiewed  by  a  new  note  given 
by  the  new  Ann  of  A.  W.  Lobdell  ft  Co., 
without  any  attempt  to  hold  Berrldge  aa  one 
the  maken  When  renewed,  Berridge.  at 
tbe  request  ot  SlawEon,  became  an  Indomtr 
upon  1^  and  waB  neTer  treated  bj  LahifSl 
and  Slawson  as  one  of  the  makers,  and  evi- 
dently was  not  BO  regarded  by  the  bonk 
when  it  was  disoouiited.  During  the  petiod 
of  two  years  beAve  the  final  dissolution  of 
the  firm,  Lobdell  and  Slawson  cut  about  all 
the  timber  npim  the  partnership  lands,  man- 
ufactored  it  Into  lumber  and  shingles,  sold 
ttr  and  kept  the  proceeds.  In  1886  or  1887 
ihey  examined  the  books  of  the  firm,  and 
Slawson  waF  credited  with  two  thirds  inter- 
est in  the  fizm,  and  Zxibd^  with  one  tiilrd. 
and  the  aooounts  of  the  firm  were  figured 
oa  that  basts;  and  some  testtoiony  Is  given 
tftT*i1'«g  to  show  tiiat  Lobdell  knew  about  tiie 
KViewala  of  these  notes.  We  think  the  ques- 
tion was  fairiy  submitted  to  the  Jury 
whether  Lobdell  and  Slawson  continued  as 
partners  after  Benidge  retired  from  the  firm. 
Judgment  must  be  afflrmod,  with  costs.  The 
oQier  Justices  ooDonrred. 


ZJNDBTROM  y.  BOARD  OP  GANVASSERB 
OF  MANISTEB  COUNTY. 

(Supreme  Court  of  Mtddgan.  Jan.  18, 1803.) 
Ballots— Irreoulahitt  —Du-TiNOCisHixo  Makk. 

1.  Where,  by  the  retunis  of  the  canrauiiig 
board,  a  candidate  is  shown  to  have  a  plurali- 
tf  of  the  Totes  cast  at  an  election,  and  the  bal- 
lots used  at  the  dectiim  were  those  furnished 
by  the  election  commissioners,  as  provided  by 
Pub.  Acts  1891.  No.  190,  (Australian  Ballot 
Act,)  snch  candidate  will  not  be  defeated  by 
the  fact  that  the  ballots  bore  ''difltingaiahing 
and  diatincttTe"  nmiks,  other  tlian  the  vignette 
provided  by  sectton  10  of  the  act;  It  not  tm- 
peering  that  such  candidate  was  a  party  to  the 
pladog  of  snch  marks  on  the  ballots. 

2.  Nor  will  a  voter  who  has  voted  snch  a 
ticket  be  disfranchised  because  of  such  marks. 

3.  Fnb.  Acts  1891.  No.  190.  |  36,  (Austra- 
lian Ballot  Act,)  provides  that.  In  the  canvass 
of  the  votes  cast  at  an  elecdMi,  any  ballot  which 
shall  bear  any  distinguishing  mark  shall  be 
void,  and  shall  not  be  counted.  Held,  that  this 
provision  applies  to  a  mark  made  upon  a  bal- 
lot by  a  Totar,  and  net  to  a  mark  printed  on  the 
ballot  br  the  board  of  coromisstoneri. 

Petition  for  mandamus,  at  the  relation  of 
John  A.  Lindstrom.  to  compel  the  board  of 
canvassers  of  Manistee  county  to  recount  the 
rotes  cast  at  a  cwtain  election.  Doiied. 

McAlvay  &  Grant  and  P.  T.  Olassmlre,  for 
relator.  Morse,  McGarry  ft  McKnl^t,  for 
respondent 

PER  CURIAM.  The  relator  oaks  for  a 
mandamus  to  compel  a  recount  of  the  votes 
cost  at  the  late  election  for  Uie  varlons  can- 
didates tor  the  office  of  counly  treasurer. 


The  relator  was  a  candidate  for  fba  tMos, 
but  on  the  facial  returns  is  shown  to  have 
rec^ved  less  tihan  a  plurality.  Am  >ng  other 
statements  in  the  petition  is  the  following: 
"Your  petitioner  further  shows  tiiat  tta  said 
inspectors  In  all  of  sold  wards  and  townships 
counted  rotes  for  said  Peter  Frlske^  [relator's 
oppoiwtttj  i^ch  were  voted  upon  tickets 
which  were  print«Hl  upon  ballots  that  bore 
dlstlngiilshlng  and-  diitlncttve  mai^n,  oQier 
than  the  legal  and  recognized  vignette,  and 
were  void  and  lUegal,  and  should  not  taarv 
been  counted."  Attached  to  Hie  return  of 
the  respondent  Is  a  copy  of  the  official  ballot 
furnished  to  the  voters  of  Manistee  coun^, 
upon  wliich  was  printed  six  tickets,— a  Be- 
puUlcan  ticket,  Democrat  ticket,  Regular 
Independent  Democrat,  Independent  Dem- 
ocrat, PxfdilUtfam.  and  People's  Party  tick- 
ets. At  the  head  of  the  Regular  In- 
dependent Democrat  Hchet  Is  printed  tba 
regular  Democratic  vignette.  At  the  head 
<tf  the  conuty  tidEet,  Uowerer,  an>ears  an 
additional  vignette,  not  corresponding  to 
the  ODB  placed  at  the  bead  of  the  ticket 
So  at  the  head  of  the  so-called  "&idepend- 
eat  Democrat"  ticket  Is  placed  tiie 
lar  Democrat  vignette,  and  at  tho  head 
of  the  county  tlck^  anotbor  vignette,  not  cor- 
responding to  the  one  placed  at  the  head  of 
tb&  ticket  It  Is  contended  by  the  relator 
that  these  two  tickets  are  illegal,  and  that 
the  rotes  cast  for  the  candidates  appearing 
thereon  dionld  not.  in  any  instance*  have 
been  counted;  and  it  was  conceded  at  llie  ar- 
gument that,  if  these  rotes  were  not  to  be 
counted,  relator  had  recdred  a  plurality  ct 
the  legal  rotes  cast;  and  by  the  relator  It  la 
conceded  that.  It  these  votes  are  to  be  count- 
ed, his  competitor  had  rec^ved  a  majority  of 
the  votes  cast  and  therefore  a  reeoont  wodid 
not  Bid  him.  The  return  diowa  that  tbB 
fldal  ballot  was  properly  certified  under  fb» 
law  by  the  electim  oommlsslcmers,  and  it  la 
also  claimed  that  it  was  duly  ceruued  by 
the  proper  committees.  It  Is  the  contenlton. 
of  the  relator  that  but  cme  vignette  Is  provid- 
ed for,  to  be  printed  on  ballots  which  were 
to  be  used  at  a  general  election,  and  HiIb 
would  appear  to  have  beoi  Hie  le^Uiatlre  tai^ 
tentlon.  Sections  9,  10,  No.  190.  Pub.  Acts 
1891.*  It  Is  also  claimed  by  ttie  relator  that 
the  ballots  were  not  open  to  Inspection,  as 
required  by  section  11  of  the  act  for  10  days 
before  the  electlou.  The  question  preamted 
la  whethn  tiie  voter  who  rotes,  a  tictet  ap- 


'Pub.  Acts  1891,  No.  190,  f  9,  provides  that 
it  shall  be  the  duty  of  the  hoard  of  election 
commiseionen  to  prepare  and  distribute  ballots 
for  election  of  all  officers  for  whom  the  d.eetora 
are  entitled  to  rote.  Section  10  provides  that 
the  board  of  election  commlssioaers  shall  cause 
to  be  printed  on  the  ballot  the  names  of  the 
candidates  nominated  by  the  regularly  called 
coQventioas  of  any  party,  and  it  shall  be  the 
duty  of  the  state,  district,  or  county  committee 
of  each  political  party  to  forward  to  said  board 
a  copy  01  the  vignette  adopted  by  them,  and  the 
names  of  all  candidates  nominated  at  any  regu- 
larly called  coDvention. 
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pearing  upon  the  offldal  ballot,  duly  certified 
by  legal  authority,  can  be  disfranchised  by 
the  failure  of  the  election  commisdonen  to 
comply  strictly  with  the  statute,  and  whether 
a  candidate  who  is  not  shown  to  hare  partici- 
pated In  any  fraud  can  be  defeated  of  his 
dectlon  on  the  same  ground. 

It  may  be  stated,  as  a  general  rule,  that  the 
proTlalonB  of  law  relating  to  the  manner  of 
conducting  elections  will  not  be  held  so  far 
mandatory  as  that  a  departure  from  the  rule 
will  result  in  the  disfranchisement  of  a  dis- 
trict or  a  class  of  rotera,  or  the  defeat  of  a 
candidate  himself  free  from  fraud,  except  in 
cases  where  the  legialatlTe  intent  that  such 
departure  from  the  prescribed  rule  shall  have 
sudi  effect  is  clearly  and  unequlrocally 
pressed.  This  Is  a  rule  which  has  been  ap- 
plied in  this  state.  In  People  t.  Bates,  11 
MidL  8B4,  it  appeared  that  tickets  cast  for 
<dty  ofBoen  were  not  found  in  the  "tiar  proTld- 
ed  for  that  purpose,  but  were  found  in  the 
state  and  county  box,  and  were  counted  by 
the  Inapectors.  It  was  said  by  the  court 
that  the  two  Sections,  though  held  upon  the 
same  day.  were  distlDCt  and  Independent  of 
each  other,  as  much  as  if  they  bad  happened 
on  dUfereit  days.  "But,  thou^  thus  dis- 
tinct, and  the  ballots  to  be  deposited  In  sepa- 
rate boxes,  yet.  as  both  were  held  togethw 
coder  the  snpnrvlslon  at  tiie  same  Inspectors, 
with  both  boxes  before  them  for  the  reception 
of  ballots,  the  inspector  rec^Ting  the  ballot 
ml^t  be  Ualde,  by  honest  mistake,  occaalon- 
alty  to  Aepotit  a  ballot  in  the  wrong  box; 
and,  if  he  understood  that  the  ballots  found 
In  the  vrmig  box  were  in  no  case  to  be  ooont- 
ed,  be  mi^t  do  the  same  thing  for  a  fraudu- 
lent pnrpose.  But  the  elector  Is  not  to  be 
deprired  of  his  vote  either  by  the  mistake 
or  tmnd  of  the  inspector  In  deporttlng  it  in 
Ow  wrong  box.  If  ttie  intentltm  of  the  TOter 
can  be  ascertained  with  reasonable  certainty. 
To  bold  otherwise  would  be  to  give  more 
effect  to  the  letter  than  to  the  manifest  pnr- 
pose of  the  statnte."  In  Adsit  t.  Board,  84 
MldL  420.  48  N.  W.  Rep.  31,  it  was  held 
that  the  TOte  of  the  people  could  not  be  de- 
feated by  the  failure  on  the  part  of  the  sec- 
retary of  state  to  give  notice  of  an  election, 
and  that  the  provision  requiring  such  notice 
was  directory,  merely,  and  not  mandatory. 
So  it  is  stated  genentUy  in  McOrary  on  Elec- 
tbma,  (section  103:)  "Those  proTlstons  of  a 
statute  which  affect  the  time  nnd  place  of 
the  election,  and  the  ^egal  qualifications  of 
the  electors,  ate  goierally  of  the  substance  of 
the  dectlon,  while  those  touching  the  record- 
ing and  return  of  the  legal  rotes  recelred, 
and  the  mode  and  manner  of  conducting  the 
mere  details  of  the  election,  are  directory. 
The  prlndple  is  that  irregularities  which  do 
not  tend  to  affect  results  are  not  to  defeat 
the  will  of  the  majoil^.  The  will  of  the  ma- 
jority la  to  be  respected,  eren  when  irregolar- 
l7  exproseefl.  TSie  officers  of  election  ma}'  be 
liable  to  pontdunent  for  a  violatiini  of  the  dt- 
netM7  piotMoiib  oC  a  statnte,  yet  the  peo- 


ple are  not  to  suffer  on  acoount  of  the  default 
of  their  agents." 

But  it  is  said  that  section  36  of  the  act  pro- 
vides that  In  the  canvass  of  the  votes  any 
ballot  which  ifhwii  bear  any  distlngulflhing 
mark  or  mutUatlon  shall  be  void,  and  shall 
not  be  counted,  and  it  la  insisted  that  the 
ballot  in  question  bears  a  distinguishing  mark. 
The  evident  intent  of  this  provlaion  was  to 
provide  against  voters  marking  the  individual 
ballot  which  the}*  cast,  la  such  manner  as 
to  distinguish  it  To  i^lace  the  constructlou 
upon  this  provision  contended  for  by  relator 
would  result  in  excluding  from  the  count 
all  the  ballots  cast  In  Manistee  county:  for 
nptm  every  ballot  appeared  these  so-called 
iHiittiigiii«hing  marifa,  dsmely.  the  unauthOE^ 
Ized  vignette. 

An  announcement  in  accordance  with  the 
views  herein  e^ressed  bo  been  hwettMBcoe 
made,  and  writ  denied. 

DUBAND.  J.,  who  bss  retired  dnoe  tlie 
formal  dedidon,  took  no  ptrt  In  the  prqum^ 
tion  d  this  oi^nlon. 


B02a>  et  aL  V.  UcMAHOK. 
(SnpMine  OourC  of  IMIgao.  Feb.  8,  1880l) 

ASSOM  P8IT — EVI  ttSKCC  —  PaTUSNT — lifSTBUCTlOm. 

1.  Where,  in  aasnmpdt,  the  declaration  al- 
leged a  promise  by  defeodaot  to  pay  plaintifls 
a  debt  owed  them  by  T.,  and  the  evidotce 
sbows  that,  when  the  alleged  promise  was 

fiven,  defendant  nve  plaintiffs  an  order  on  N. 
or  the  amount  ox  T.'b  debt,  such  order  is  ad- 
missible as  a  part  of  the  res  gestae. 

2.  Whether  or  not  Boch  order  was  aoemted 
1^  ^aintUb  as  payment  was  a  question  of  fact, 
pn^erly  submitted  to  the  jory. 

3.  Where  the  bill  of  exceptions  does  not 
contain  all  the  evidence,  error  cannot  be  predi- 
cated on  instnictlons  in  submitting  certain  Is- 
sues, on  the  gronnd  that  there  was  no  evidence 
to  josti£r  such  snbmisdon;  the  presnmptimi  b^ 
ing  that  thm  was  suffideat  evidence  to  wai^ 
rant  such  instmetlMis. 

Error  to  circuit  court,  Gogebic  county; 
Sherman  B.  DaboU,  Judge. 

Assumpsit  by  James  T.  Bond  and  another 
against  Cornelius  W.  UcMahon.  From  a 
Judgment  for  plalntiflt,  defoidant  brings 
error.  Affirmed. 

M.  H.  Cnx^er,  for  appelant  Charies  H. 
Miller,  for  npp^eea. 

MONTGOMERY.  J.  The  plaintifls  recov- 
ered a  Judgment  on  a  declaration  alleging  a 
promise  on  the  part  of  defendant  to  pay 
plaintiffs  a  debt  owing  to  tiiem  by  one  Too- 
hey.   Defendant  brings  error. 

1,  The  declaration  averred  a  promise  by 
defendant  in  consideration  of  the  release  of 
Toohey  by  plaintiffs.  Defendant's  testimony 
tended  to  show  that  on  the  occaedon  when 
the  allied  promise  of  defendant,  and  the 
simultaneous  release  of  Toohey,  occurred, 
d^endant  gave  to  plaintiffs  an  order  on  the 
Northwestwn  Water  A  Qas  Supply  Gon^ony 
covering  the  amount,  upon  which  order  oxdj 
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a  portion  wax  paldt  leaving  a  balance  unpaid, 
for  which  defendant  was  still  claimed  to  be 
Uable.  Objection  was  made  to  the  Introducs 
tion  of  this  order  In  evidence.  We  think  It 
was  admissible  as  a  part  of  the  res  gestae. 
It  did  not.  It  la  tme,  tend  to  prove  a  promise 
to  pay  anythli^  other  than  through  the  water- 
works company,  unless  sapplemented  by  oral 
testimony;  but  the  giving  of  the  order  was  a 
part  of  the  very  transaction,  which  would  not 
be  understood  without  Its  Introduction. 

2.  The  dalm  of  defendant  was  that  there 
was  no  promise  on  hla  part  to  pay  Toohey's 
debt;  ttiat  the  order  In  question  was  given 
for  Toohey's  accommodation,  and  was  accept- 
ed as  payment  The  circuit  Judge  properly 
left  the  question  as  to  whether  the  order  was 
received  tn  paTxnent  as  a  qneation  of  fact  to 
the  Jury. 

S.  The  principal  grounds  rdled  on  for  a  re* 
versal  relate  to  the  charge  of  the  court  The 
force  of  the  objections  depends  upon  the  cor- 
rectness of  the  contention  made  by  the  de- 
fendant's counsel,  that  there  was  no  evidence 
In  the  case  which  Justified  the  submission  to 
the  Jury  of  the  two  questions  which  appear 
to  have  been  left  to  them,  namely,  whether 
Tooh^  was  released  from  his  Indebtedness 
upon  the  promise  by  defendant  to  pay  the 
debt,  and  whether  a  receipt  given  by  plain- 
tlffs  to  the  defendant  after  the  date  of  this 
transaction  was  given  by  mistake,  or  obtained 
by  fraud.  No  question  appears  to  have  been 
made  but  that  the  Instructions  on  this  point 
were  abstractly  correct,  and  unfortunately 
the  record  does  not  show  that  all  the  evi- 
dence Is  Included  In  the  bill  of  exceptions.  Un- 
der these  circumstances  we  cannot  presume 
error,  but,  on  the  contrary,  are  bound  to  pre- 
sume that  there  was  sufficient  evidence  to 
Justify  ttie  instructions  given  by  the  circuit 
Judge.  Cook  v.  Hopper,  23  Mich.  511; 
Greenlee  v.  Lowing,  35  Mich.  63;  People  v. 
.McKinney,  10  Mich.  54.  Judgment  will  be 
affirmed,  with  costs.  The  other  Judges  con- 
curred. 

MtrRPHT,  Justice  of  the  Peace,  v.  NELSON. 

(Sapreme  Court  of  Michigan.   Feb.  8, 1883.) 

Libel  —  Aftidavit  on  Appeai.  pboh  Jl'sticb  or 
THE  Peace. 

Id  an  appHcatioo  for  leave  to  appeal 
from  a  JudnneDt  rendered  by  a  Jostioa  d  the 
peace,  an  amdarit  that  the  cause  was  tried  on 
a  certain  day;  that  the  testimony  was  not  coih 
eluded  until  aft^  darli,  wtien  the  court  an- 
nounced an  adjoommoit,  but  fixed  no  time  to 
which  Bach  odiounuuHit  was  taken:  that  th« 
attorney  for  affiant  was  sick  several  daya  there- 
after, and  that  Judgment  was  rendered  againit 
affiant  <«  the  aame  day  as  the  trial;  that 
affiant  was  decdved  thereby;  that  by  reason 
thereof  it  waa  prevented  from  taking  an  ap- 

Jeal  within  the  statutory  time;  and  that 
udgment  Is  a  fraud  on  the  rights  of  affiant- 
does  not  reBect  on  tlie  conduct  or  good  faUh  of 
the  justice,  and  is  not  libelous. 

Error  to  circuit  court,  Qogebic  county;  Nor- 
man W.  Halre,  Judge. 
Action  by  Patrick  O.  Muipby,  Juatioe  oC  dw 


peace,  against  Edward  D.  Nelaon  for  libeL 
From  a  Judgmrait  for  defoidant,  plaintiff  ap- 
peals. Affirmed. 

The  other  facts  fully  appear  in  the  ftdlow- 
hig  statement  by  QRANT,  J.: 

The  alleged  libel  In  tills  case  consists  in 
making,  presenting  to  the  drcnlt  Judge,  and 
filing  tn  the  office  of  the  tieA  of  ^e  dicoit 
court  an  affidavit  by  def^idant  praying  for 
leave  to  appeal  from  a  Judgment  rendered 
by  the  plaintiff,  as  a  Justice  of  the  peace, 
against  the  First  National  Bank  of  Iron- 
wood,  of  which  defendant  was  cashier.  De- 
fendant objected  to  the  introduction  of  any 
evidence  under  the  declaration,  for  the  rea- 
son that  it  did  not  set  fortJi  a  cause  of  ac- 
tion. The  court  sustained  the  objectlcm,  bat 
gave  the  plaintiff  leave  to  amend,  whidi  he 
refused  to  do,  and  thereupon  Judgment  was 
rendered  for  the  defendant  The  affidavit 
alleges  that  the  cause  was  tried  November 
24th;  ttiat  the  testimony  was  not  concluded 
until  after  dark,  and  the  court  announced 
an  adjournment  but  Oxed  no  time,  where- 
upon all  the  parties  left  the  office;  tliat  the 
attorney  for  the  bank  was  sick  for  several 
days  thereafter,  and  unable  to  attend  to 
budness;  that  Judgment  was  rendered  on 
said  24th  day  of  November  against  the  bank; 
that  the  affiant  was  deceived  thereby;  that 
by  reason  thereof,  and  of  the  sickness  of  Its 
attorney,  said  bank  was  prevented  from  tak- 
ing an  appeal  within  the  time  limited  by  the- 
statute;  that  said  bank  tiad  been  advised  by 
its  attorney  tliat  It  liad  a  full  and  perfect  de- 
fense to  said  action;  and  that  s^d  Judgment 
la  a  fraud  upcu  the  rii^ta  of  said  bank. 

M.  H.  Crodcer,  for  appelant  Cbam.  E. 
Miller*  for  BjfpeOM. 

GRANT,  J.,  (after  stating  the  facts.)  1. 
The  declaration  contains  no  innuendo  to  ex- 
plain the  language  of  th^  alleged  llbeloua  ar- 
ticle. Plaintiff  claims  that  it  is  libetous  per 
Be,  and  tliat  it  charges  fraud  and  dishonesty 
upon  him.  We  do  not  think  this  construc- 
tion can  be  placed  upon  the  language.  We- 
flnd  nothing  in  the  affidavit  which  can  he- 
construed  as  making  such  a  charge  against 
the  plalntlfC.  The  fact  that  plaintiff  an- 
nounced an  adjournment  and  the  slckness- 
of  the  attorney,  are  the  two  facts  upon 
which  plaintiff  based  his  right  to  appeal. 
The  fact  that  the  plaintiff  announced  an  ad- 
joummoit  and  aftwwards  entered  Judg- 
ment on  the  same  6aj,  does  not  charge  an. 
intent  to  deceive  the  defendant  The  case 
had  been  submitted,  and  the  Justice  had  four 
days  In  which  to  enter  Judgment  No  an- 
nouncement of  an  adjournment  was  neces- 
aary,  but  having  announced  it  the  natural 
Inference  Is  that  be  desired  time  for  d^h- 
oration,  and  would  enter  Judgment  within, 
the  next  four  days.  The  r«kdltlon  of  the 
Judgment  on  the  same  day  was  entirely  prop- 
er, but  defendant  migbt  well  thlnlt  <m  ac- 
ooont  of  the  latonow  of  tlie  hoar,  that  Judv 
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meat  would  be  rendered  on  a  Babsequent 
da^,  iDd  ndght  rerj  naturally  be  decetved 
by  such  annonncement,  and  misbt  so  state 
wttboot  any  roflectloa  on  the  conduct  of  tbe 
JnsUca 

2.  A  Judgment  may  In  fact  be  a  fraud  iqMm 
the  ri^ts  of  the  party  agiUnst  whom  It  la 
rendered,  while  the  Judicial  <rfBcer  rendexfng 
It  maj  bETo  acted  in  entire  good  faith.  It 
would  certainly  lead  to  atrange  residte  If 
UtlgantB  could  not  allege,  in  the  pleadings 
and  papers  necessary  to  obttin  review  of 
Judgments,  that  such  Judgments  were  in  fact 
a  fraud  upon  thdr  rle^ts,  without  charging 
awmptfam  and  fraud  upon  the  Judicial  offi- 
cers rendering  tii«n.  Judgment  afflrmed. 
The  other  Justices  concurred. 


BRK3KSON  t.  DBAZKOWSKI  et  sL 
OSapreme  Oourt  of  Michigan.    Feb^  8,  1893.) 
EzBHFnOTts— DuTOR  IjSAViiiG  Btatb— pROor  or 
Valub. 

1.  In  an  action  to  reooTer  the  Taloe  of  cer- 
tain lionadiold  goods,  exempt  from  execution, 
which  had  been  wrongfally  talcen  under  a  writ 
at  attatdiinent,  It  appeared  that  on  Angnst  11, 
1882,  plaintiff  in  atUciunent  had,  together  with 
a  constable,  s^ed  all  the  housahola  effects  in 

(laintiff*!  residence,  and  that  plaintlfF  and  hw 
asband,  liaTing  no  friends  or  acquaintances 
ammg  her  neipitKirs.  were  compelled  to  seek 
dielter  at  her  mothera  house,  about  five  miles 
distant,  bat  in  another  state.  On  August  12th 
another  writ  was  issued,  at  tibe  instance  of 
plaintiff  In  attaidiment.  for  the  same  debt,  and 
placed  in  the  hands  of  another  constalile,  who, 
k  speared,  toolc  the  goods  mentioned  from 
plainttlTs  house,  'ffeld,  that  a  defense  to  the 
Miznre  under  the  second  writ  on  the  ground 
tint  plaintiff  was  not  a  resident  of  the  state 
must  fall,  since  it  clearly  appeared  that  plaintiff 
was  staying  in  another  state  only  temporarily, 
because  of  the  unlawful  selxure  of  such  house- 
hold goods. 

2.  BMdence  of  plahitifl  and  her  husband  as 
to  the  Taloe  of  the  goods  taken  Is  competent,  in 
that,  the  articles  seised  being  household  ar> 
tides,  they  are  presumed,  as  being  household- 
en,  to  know  the  value  of  inch  articles. 

Brror  to  drcult  cmuti  GogeUc  county; 
NcHrman  W.  Haire,  Judge. 

Actixm  by  Emma  Erickson  against  John 
Dnukowskl  and  John  Johnston  to  recover 
the  value  of  certain  household  articles  be- 
longing to  plaintiff's  husband,  alleged  to 
have  been  wrongfully  seized  under  a  writ  of 
execution  1^  defendants.  From  a  Jndgmrat 
for  plalntMf,  defendants  appeoL  Affirmed. 

1£.  E.  Gro(^er,  for  appellants.  Cliarice  E. 
HOler,  for  appellee. 

McGBAT^  J.  Tlds  action  Is  brought  to 
recover  the  value  of  certain  household  goods, 
enmpt  fttnn  execution,  taken  upon  a  writ 
of  attmcbment  Plnlntlfl  wd  her  husband 
resided  at  Inmwood.  On  the  Ufh  of  August, 
1892,  John  Drasovrakl,  plalntifF  in  the  attach- 
ment suit,  togetlier  with  one  Eddy,  a  constar 
Ue,  went  to  plaintlff'a  residence,  and  sdsed 
«n  of  the  household  effects  tbertlta,  consist- 
tag  of  furniture,  beds,  bedding,  tableware, 


and  kitchen  utensils,  the  aggregate  value 
of  whldi  was  gtr&t  at  $100.  Plaintiff  and 
her  husband  had  no  friends  in  Ironwood, 
and  few  acquaintances.  The  result  was  that 
plaintiff  and  her  husband  vrere  practically 
driven  from  their  home,  and  forced  to  seek 
shelter  at  plalntlfl's  mothw's,  about  five 
mUes  distant,  but  in  the  state  of  WlsomshL 
On  the  next  day,  August  12tli,  another  writ 
was  issued,  at  DraaowAl'a  instance,  for  tlw 
same  debt,  and  placed  In  the  hands  ot  an- 
other constable,  the  defendant  Johnston, 
who  testified  that  he  took  the  goods  men- 
tioned In  tlio  list  from  Brlckson's  place  un- 
der a  writ  {if  attachment,  and  that  lie  did  It 
under  instruction  from  t2ie  def^idant  Dra- 
zQwskL  A.  defense  Is  now  set  up  under  the 
second  writ,  ^'Uiming  that,  at  the  time  of  the 
seizure  under  ^t  writ,  the  plalntlfl  was  not 
a  resident  of  th»  state  of  Mldilgan.  The  evi- 
dence dearly  showed  ttut  the  plaintiff  was 
In  Wisconsin  temporarily,  because  of  defend- 
ant's unlawful  sdzure  of  ttuie  houseliold  ef- 
fects, and  the  trial  court  very  property  di- 
rected a  verdict  for  plaintiff. 

Plaintiff  and  her  husband  testified  to  the 
value  of  the  property  taken,  but  It  is  insisted 
that  their  competency  to  testify  upon  the 
question  of  value  did  not  appear.  The  arti- 
cles seized  were  such  as  housekeepers  are 
accustomed  to  buy,  and  householders  must 
be  presumed  to  hare  such  knowledge  upon 
the  subject  as  to  render  them  competent  to 
testify  as  to  the  value  of  such  articles. 
Tubbs  V.  Garrison,  (Iowa,)  25  N.  W.  Rep. 
921;  Rltter  v.  Daniels,  47  Mich.  617,  11  N. 
W.  Rep.  409;  Prints  v.  People.  42  Mich.  144» 
3  N.  W.  Rep.  806;  Bowers  v.  Horan,  (Ulch.> 
53  N.  W.  Rep.  5S5;  Storage  Co.  v.  Rogers,. 
(Neb.)  62  N.  W.  Rep.  828.  The  Judgment  is 
affirmed,  and,  for  vexatious  SKwal,  plaintiff 
will  be  entitled  to  the  sum  of  |2lk  The  other 
Justices  concurred. 


LANE  V.  JONES. 
(Supreme  Court  of  Ulchlgan.    Feb.  8,  1893.) 

JUSTICSa  OF  THE  PSAOB  —  RSTURS  OF  BUMHOKS— . 
IMPEACBIIBST— Costs. 

1.  A  defendant  in  a  summons  lasaed  by  a 

Justice  may  appear  on  the  return  day,  and  by 
affidavit  dispute  the  return  of  the  officer,  and 
ahow  that  the  snmmons  was  served  on  him 
more  than  12  days  before  the  return  day. 

2.  On  such  showing  by  defendant,  the  Jus- 
tice piY^rly  dismissed  the  cause,  and  entered 
Judgment  for  costs  for  defendant;  How.  St. 
I  6940,  providing  that,  "whenever  a  Jndgment 
shall  be  rendered  by  any  juatice  of  the  peace 
against  any  party,  *  *  *  it  shall  be  with 
cosU  of  suit."^ 

Error  to  droult  court,  St.  Clair  oounty; 
Samnd  W.  Vance,  Jud^ 

Action  by  Austin  Lane  against  Merrill 
J<mcs.  Judgment  fbr  defendant  Plaintiff 
brings  error.  Afllrmed. 

Wm.  E.  Leonard,  (Wm.ll.  Glbie,  of  coun- 
sel,) for  plaintiff  In  &nor.  Avery  Bros,  ft 
WaUi,  for  defendant  in  wror. 
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UONTOOMERY.  J.  This  case  originated 
In  JusUoe's  court.  The  suit  was  coiuuienced 
by  aummcma.  On  the  return  day  the  defeud- 
ant  appeared,  and  showed  by  affldarit  that 
the  Bummoas  was  served  upon  him  more 
than  12  days  before  the  return  day.  There- 
upon the  Justice  dismissed  the  cause,  and  en- 
tered Jiidgm»t  for  tbe  defmdant  tax  his 
costs. 

Two  questions  are  presented  which  require 
dlscosalon:  First,  whether  It  was  competent 
for  Uia  defendant  to  dispute  tlie  return  of 
the  officer  by  affidavit;  second,  whether,  aft- 
er detecmlnlng  to  f»gmiHR  the  cause,  the  Jus- 
tice was  authorized  to  enter  a  judgment  for 
the  defendant  for  costs.  The  circuit  Judge 
held  the  affirmative  of  both  propositions. 
We  think  he  was  rli^t  In  Mlch^  t.  Stork, 
62  Mloh.,  at  page  263,  17  W.  Bep.  833,  it 
Is  said:  "Had  the  salt  bem  brought  against 
the  c^oer  tor  a  false  return.  It  Is  concede 
that  the  plaintiff  would  have  been  at  liberty 
to  show  the  falsity  of  the  retom  by  any  evi- 
dence fairly  tending  to  show  it  He  might 
do  this,  also,  by  affidavit,  on  a  motion  In  the 
same  salt  to  set  aiAde  tiie  reitum;  and  this 
Is  not  an  uncommon  proceeding,  when  the 
truth  of  the  return  is  disputed;"  citing  Ohap- 
man  v.  Camming,  17  N.  J.  Law,  11;  Carr  v. 
Bank,  1&  Wis.  sa  See,  also.  AUen  t.  Mills, 
26  Mich.  124. 

The  statute  autliorlzlng  judgment  for  costs 
In  justice's  oourt  Is  section  6840,  How.  8t, 
and  reads:  "Whenever  a  judgmoit  shall  be 
rendered  by  any  jusUce  of  the  peace  against 
any  party,  unless  otherwise  her^  provided, 
it  «hall  be  with  costs  of  suit"  Where,  as  In 
the  present  case,  the  want  of  jutisdlctlon 
does  not  appear  upon  the  face  of  the  pro- 
ceedings, and  it  Is  neceamry  that  the  defend- 
ant should  appear,  or  have  a  Judgmeait 
passed  against  him  which  is  good  upon  Its 
face,  we  think  it  would  be  manifestly  unjust 
to  hold  that  he  should  be  pat  to  the  expense 
of  appearing,  and  not  be  entitled  to  judg- 
ment In  his  favor  for  coats  of  suit  Gary  t. 
Daniels,  6  Mete.  (Mass.)  240;  Jordan  v.  Den- 
nis, 7  Meto.  (Mass.)  681;  Wood  v.  Warr^, 
19  Me.  28;  Davis  r.  Hastings,  8  Ouah.  314; 
Dixon  V.  Hill,  8  Ind.  147.  Judgment  will  be 
affirmed,  with  oosts.  The  other  JusUoes  con- 

OUlTOd. 


CRAWFORD  V.  OSMUN. 
(Suprmne  Court  of  Michigan.    Feb.  8,  1883.) 

Te:!  DEK— BCFVICIBXr  Y. 

Where  plaintiff,  being  unable  to  find  de- 
fendant, in  the  presence  of  the  tatter's  eolicitor, 
tendered  the  amount  due  defendant  in  a  suit  to 
redeem  to  defendant's  son,  who  was  authorized 
to  inform  plaintiff  that  defendant  would  not 
execute  the  deed  until  he  had  received  a  re- 
ceipt in  full  of  ail  demands,  tbe  tender  is  suffi- 
cient to  relieve  plaintiff  from  liability  for  intei^ 
«st  on  the  amount  from  that  date. 

Appeal  from  circuit  court,  Shiawassee  coun- 
ty, in  chancery;  William  Newton,  Jndga. 


Supplemental  to  decree  In  tbe  case  of  Su- 
san M.  Crawford  against  William  H.  Osmun, 
complainant  moved  for  an  order  requli'lng 
defendant  to  execute  and  deliver  to  her  a- 
deed  of  tbe  property  described  In  such  de- 
cree, or  authorizing  the  decree  and  such  or- 
der to  be  recorded  in  place  and  stead  of  such 
deed.  The  motion  was  denied,  and  complain- 
ant appeals.  Decree  for  complaloant  or- 
dered. 

For  former  reports,  see  38  N.  W.  Rep.  S78; 
61  N.  W.  Rep.  856;  S2  N.  W.  Rep.  73. 

El.  S.  Crawford,  tor  ai»p6llaiit  Am;  O. 
Baldwin,  for  qipellee. 

McGRATH.  J.  This  cause  le  before  this 
court  for  the  fourth  time.  70  Mich.  561,  38 
N.  W.  Rep.  S73;  90  BUch.  77,  51  N.  W.  Rep. 
356;  80  Mich.  82,  62  N.  W.  Eep.  73.  Com- 
plainant asks  for  an  order  authorizing  the 
recording  of  the  decree  made  and  entered  In 
this  court,  piaiining  that  the  sum  of  $530.37, 
named  In  the  order  of  this  court  entered  May 
13,  1892,  has  been  paid  to  def^dant;  that 
the  balance  payable  to  defendant,  under  fixe 
decree  of  this  court  to  which  the  aforesaid 
order  was  amendatory,  was,  on  the  22d  day 
of  March,  1892,  the  sum  of  $7,467.79;  and 
that  the  said  sum  waa,  on  said  last-named 
date,  tendered  to  the  defendant  A  contro- 
versy has  arisen  concerning  this  alleged  ten- 
der. It  is  sufficl^t  to  say  that,  while  we 
And  that  no  tender  was  actually  made  to  the 
defendant  in  person,  we  also  find  that  a 
deed  for  execution  by  defendant  had  been 
forwarded  to  defendant's  solicitor,  expecting 
Its  execution,  and  that  notice  of  such  execu- 
tion would  be  given  by  such  solicitor;  that 
after  waiting  three  weeks,  and  hearing  noth- 
ing, complainant  went  to  Pontiac,  where 
both  defendant  and  his  solicitor  resided,  and, 
first  calling  upon  the  solicitor,  there  learned 
that  the  deed  had  not  been  executed;  that 
the  said  solicitor  Informed  complainant  ihaX 
he  would  notl^  defendant  to  be  at  his  office 
In  the  aftemo<Hi,  and  try  and  have  talm  there 
at  that  time;  that,  In  the  afternoon,  com- 
plainant again  w^t  to  the  office  of  said  so- 
licitor, and  was  then  and  there  prepared  to 
pay  over  to  defendant  the  amount  due  un- 
der the  decree;  tliat  defendant  did  not 
appear,  but  In  his  stead  came  William  H. 
Osmun,  Jr.,  a  son  of  the  defendant,  and  a 
man  of  mature  years,  who  Informed  com 
plalnant.  In  the  presence  of  said  soli<dtor, 
that  his  father  was  not  well,  and  would  nor 
come  out  in  the  storm,  and,  at  the  same  time 
and  place,  stated  that  bis  father  would  not 
sign  the  deed  unless  receipts  were  passed 
releaslog  him  from  all  liability;  that  said 
William  H.  Osmun,  Jr.,  then  and  there  fur- 
ther stated  that  he  had  matters  pertaining  to 
the  property  In  question  In  his  hand  to  settle 
and  do  with  as  he  chose,  and  was  ready  and 
willing  to  pass  receipts  In  full  at  any  tlme» 
and  that,  if  receipts  were  passed  In  full,  he 
would  have  his  father  sign  the  deed  without 
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delay;  that  at  nld  Interview  the  defendant's 
aoUdtor  -mu  present,  and,  in  tbe  presence 
of  said  solicitor,  tlie  nld  William  H.  Onnun. 
Jr.,  banded  ba^  to  complainant  tbe  deed 
which  had  been  hy  complainant  forwarded 
to  defendant's  solicitor  for  execution;  that, 
at  the  condualon  of  said  interview,  complain- 
ant went  to  tiie  local  banks,  and  exchanged 
the  drafts  tben  in  her  possesidon  for  legal- 
tender  notes,  and  went  to  the  defendant's 
house  A>r  the  purpose  of  making  a  tender, 
and  there  found  the  said  William  H.  Osmun, 
Jr.,  wbo  Informed  complainant  that  his  fa- 
tter was  not  at  home,  but  was  at  his  daugh- 
ter^ a  short  ^Ustance  away;  that  complain- 
ant went  to  the  dau^ter^  honse,  and  was 
tataemeAthen  that  defMidant  was  not  there; 
that  complainant  then  returned  to  def^- 
ant's  house,  and,  not  finding  defendant,  nude 
a  tmder  of  tiu  amount  due,  to  said  WUllam 
H.  Osmun,  Jr.,  which  said  William  H.  Os- 
mun, Jr.,  refused  to  accept  Hie  defendant 
dades  that  Us  sou  was  authorised  to  accept 
any  mcmcor  doe  defendant.  We  find,  how-' 
ewBT,  that  the  son  was  authorized  to  state 
Ulat  his  taXbet  would  not  execute  the  deed 
unffl  be  received  a  receipt  In  ftill  (rf  aH  de- 
mands flxnn  complainant,  and  lhat  thla  state- 
ment was  made  In  the  presence  of  defend- 
ants solicitor.  We  think,  therefore,  that 
complainant  should  be  excused  from  the 
payment  of  Intemt  vpom  the  amount  due 
after  the  date  upon  which  the  transactions 
aforesaid  oceorred. 

It  Is  bl|^  time  Hiat  the  courts  were  r^ 
Bered  of  this  contromsy,  and  therefore  It 
Is  ordered  that  the  complainant  pay  to  the 
register  of  the  drcnlt  court  fbr  Ihe  county 
of  Shiawassee,  in  dianceiy,  ttie  sum  ct  |7r 
467.79.  in  full  of  the  decree  herein,  within 
80  days  trma  tUs  dftte,  and  Hierenpoa  tbe 
complainant  wm  be  entiUed  to  a  final  order 
of  fhs  said  circuit  court,  autiiorbring  ttie  re- 
cordbig  In  Ihe  t^Ice  of  tbib  reglstw  of  deeds 
for  the  county  ot  Shiawassee  of  the  decree 
or  decrees  in  this  cause.  No  costs  win  be 
awaided  to  eUXber  party  In  Uils  proceeding 
hi  either  court  The  other  Justices  concurred. 


HOREtiAND  et  si.  r.  HOUGHTON  et  al. 
(Bivsmft  Court  of  Michican.  Fdh  S,  1S83.) 
ASBIOXMSXT  or  Mostoage— Validity— RiQHV  or 

ASBIOReB  TO  FORBCLOSB. 

1.  Authority  to  assign  a  mortgage  as  agent 

need  jxot  be  in  writing. 

2.  Though  the  written  assignmeDt  of  a 
■ortjniye  be  insnffldent  "at  law"  to  anthorise 
die  aausnees  thereof  to  foreclose 'It,  a  deliver; 
of  sacfa  mortgage  br  the  agent  Id  pursuance 
of  hutmctions  of  the  owner  thereof,  is  luffi- 
dent  to  transfer  the  title  to  such  mortgage,  and 
will  entitle  the  assignees  to  matntnin  a  bill  of 
f(K«cIoeore  "in  equity." 

3.  Where  the  purpose  of  the  assignment  of 
a  mortgage  was  to  famlBh  to  the  assignees 
secDil^  fOr  their  Indorsements  of  notes  for  the 
tmHeaoe  upon  which  they  were  liable,  a  claim 
that  tba  assignment  does  not  carry  any  benefi- 
cial Interest  to  the  aarignoes,  became  sDch  as- 


signment does  not  In  terms  purport  to  coaver 
title  to  the  morteage  debt  or  notes,  is  un- 
tenable. 

4.  In  an  actton  by  the  assignees  against  the 
mortgagor  and  the  assignor  of  the  mortgage  to 
foreclose  it.  the  fact  that  the  assignees  fail  to 
produce  the  original  notes  secured  bj  tbe  mort- 
gage, or  to  account  for  their  nonprodurtion.  can- 
not be  complained  of  by  the  aasignor,  in  that 
tbe  only  question  which  he  is  entitled  ta  con- 
teat  is  the  siqwlwlty  of  the  assignees'  right  to 
his  own. 

Appeal  from  circuit  court  Ttuoola  county, 
ta  chancery;  Watson  Beach,  Judge. 

Bill  by  Addison  B.  Morelond  and  Frank 
Mordand  agatost  George  N.  Houghton.  Anna 
H.  Gardner,  and  Charles  H.  Van  Wagimer 
to  foreclose  a  mortgage.  From  a  judgment 
for  plointlflg^  defendant  Tan  Waconer  ap- 
peals. Affirmed. 

Charles  R.  Blalns,  tar  appellant  Atwood 
ft  Oadcey,  pa.  F.  Bacon,  of  couns^U  for  ap- 
pellees. 

MONTOOHBIBT,  J.  Complainants  filed  a 
bni  to  foreclose  a  mwtgage  given  by  Hongfa- 
toa  to  PeriElns  &  Co.,  dated  January  14, 1882, 
for  fSU.  on  land  sttuated  in  the  township  <yt 
Noresta, In flie county <tfTnse(da.  OntheTlh 
day  of  Febmary,  1884,  Perkins  ft  Co.  assigned 
this  mortgage,  and  Indorsed  the  notes  se- 
cured bv  It  to  the  defiendant  Van  Wagoner* 
for  a  ooDslderatlon,  as  stated  In  the  argu- 
ment; of  (IBS.  Oomplalnanta,  In  ttisbr  bOl  ot 
complaint  allege  that  ssld  defendant  Van 
Wagoner  had  aarigned  his  Intweat  hi  the 
mortgage  as  security  for  their  bidorsement 
upm  a  note  In  bank,  irtdch  Ihey  claim  to 
have  paid,  and  to  secure  them  also  for  the 
sum  ot  $26  advanced  to  p^r  a  ttrery  Mil  ow- 
ing by  Van  Wagoner.  The  d^mdant  Van 
Wagoner  answered,  and  denied  the  asdgn- 
mmt  <it  the  nuotgage  by  htm  to  complain- 
ants. The  defendant  Gardner  answered,  and 
the  dtf«udant  Ebmghton  permitted  the  biU 
to  be  taJcm  as  oonffeesed.  Testinumy  was 
taken  in  open  court  and  a  decree  rendered 
In  favor  of  oomplalnant  for  9120,  from  which 
decree  the  deCtodant  Van  Wagoner  alone 
appeate.  It  i^^pears  by  the  testimony  that 
the  complainants  Indorsed  a  note  tor  |160  for 
Van  WanBomer  at  the  Oaro  Bxdiange  Bank  in 
1883,  and  that  this  note  was  renewed,  from 
time  to  ttme,  for  abonb  a  year,  when  Van 
Wagwer  made  default  and  failed  to  attend 
to  the  renewals;  that  at  that  time  Van  Wag- 
oner was  the  owner  of  the  mortgage  in  ques- 
tion, and  all  the  note*  secored  by  it;  that 
these  notes  and  the  mortgage  were  In  the 
posKsalon  of  a  Mr.  Oetty.  an  agent  of  Van 
Wagoner.  Oomplaliunls  testified  that  about 
tbe  time  the  note  became  due,  tta^  aaw  de- 
fendant Van  Wagmer,  and  qmke  to  him 
about  tiie  note;  that  Van  Wagooo-  told  them 
that  he  had  held  this  mortgage  on  real  es- 
tate In  Novesta,  and  would  authorize  Mr. 
Getty,  who  was  present  to  assign  the  mort- 
gage as  collateral  security  upon  the  note,  and 
for  the  payment  of  the  livery  bill  of  92S. 
G^tty  aftenraids  delivered  the  mortgage,. 
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Kith  an  iBrfgnineDt,  to  compUlnants,  'which 
he  execated  u  tba  attonugr  of  Van  Wasoner. 
Various  objectlmu  were  uiged  in  tiUa  oourt, 
and  such  aa  we  think  deaerrlns  of  notice 
wUl  be  referred  to. 

It  la  dalmed  that  anUuKlty  of  the  agent  to 
niaJra  the  aaalgiiment  of  (he  mortgage  tn 
question  waa  not  shown  to  hare  been  in 
writliig.  We  think  this  waa  not  essentloL 
Whetha*  at  law  or  not  the  wiltten  assign- 
ment be  anffldent  to  auttiortEe  a  foredoaure, 
the  ddlTuy  by  flie  agent  In  pnrsuanoe  of 
inatznotlona  <tf  the  owner  would  be  anffldent 
CO  bare  tranaferred  a  title  to  ttila  mortgage, 
mtlfllng  com^alnant  to  main  twin  a  bill  <rf 
foreoloBiire  in  wpiltgr.  See  Pease  t.  Warren, 
28  IClfdL  9. 

It  la  dalmed  that,  as  the  alignment  does 
not  In  tenna  purport  to  otmrey  anj  right  or 
title  in  the  debt  or  notes,  It  does  not  carry 
any  ben^dal  interest  to  tiie  aaslgnee;  bnt 
It  la  Aown  the  undlapnted  teatlnumy  that 
the  purpose  of  the  tranaf  a:  of  this  nuutgage 
waa  to  famish  seoority  to  the  complainants 
for  tiieir  Indoraement,  upon  which  they  were 
ilabie.  It  would  be  directly  contrary  to  the 
intent  of  the  paztteB  to  hold  that  the  com- 
plainanta  have  no  beneficial  Intweat  In  the 
mortgage^ 

Oomidaint  la  also  made  that  tike  ocmqdaln- 
anta  did  not  produce  the  original  notes  se- 
cured by  the  mortgage,  nor  account  for  their 
nm^nduotlon  satltfaotoiy  proof.  If  it 
be  amuned  that  the  defendant  Is  wmot  In 
this  eoaiaMaa,  It  Is  nofe  a  fftcb  of  whldi  he 
flan  complain.  The  mortgagors  and  the  own- 
ers of  the  equity  ot  redemption  mli^it  be  en- 
titled to  raise  this  question,  but  it  cannot  af- 
fect the  appealing  defendant,  as  the  only 
question  which  he  la  in  this  oourt  entitled 
to  contest  <m  the  record  Is  the  sapa!k»it7  of 
.aomplalnants*  iltfit  to  bis. 

W©  have  examined  the  record,  and  think 
tiie  oonduaiona  of  the  drooit  Judge  upon  the 
facta  were  folly  sustained  by  the  testimony. 
The  decree  will  be  affirmed,  with  oosta.  The 
■ether  Jnatloee  otHUurred. 


VirAOinEB  T.  OLSON.  BherUL 

{Supreme  Court  of  North  Dakota.  Jan.  96, 1808.) 

ATTACHim     ElXSMFT     PrOPBRTT  —  FaILVRB  OV 

Debtob  to  Fna  Bohbdols  w  PsoraaTT— 
Claim  un>  Dblitbbt— Wbbx  Liss— Bpsdsm  or 

Pboop. 

1.  While  section  5180,  Comp.  Laws,  requires 
«  debtor  who  desires  to  receive  the  benefit  of  tbe 
-exemptions  mentioned  io  section  5128,  Id.,  to  serve 
upon  the  c^Bcer  who  has  seized  his  property  under 
execution  or  attachmeot  a  verified  schedule  con- 
-talniag  all  his  personal  property,  yet  the  failure 
of  the  debtor  to  Include  In  such  schedule  all  of 
such  property,  when  done  with  no  fraudulent 
Intent,  and  when  the  officer  is  In  no  manner  mis- 
led thereby  as  to  the  amount  of  tbe  debtor's  prop- 
■erty,  will  uot  deprive  the  debtor  of  ludi  exemp- 
tioDs,  but  only  debars  the  debtor  &om  selecting 
any  property  as  exempt  which  does  not  appear  In 
the  schedule. 

S.  Where  a  merchant  purchases  goods  of  the 
and  quality  from  difEerent  parUes,  and 


in  the  ordinary  course  of  bnriness  so  mingles  the 
goods  upon  his  shelves  that  it  becomes  impossible 
to  designate  the  eoods  purchased  from  any  one 
party,  yet  inch  fact  will  not  render  the  entire 
stock  liable  to  seizure  at  the  suit  of  one  of  such 
parties  to  recover  the  purchase  price  of  goods  sold 
to  such  merchant,  notwithstanding  section  5187, 
Comp.  Laws,  provides  that  no  exenmtion  shall  be 
allowed  ag^nst  an  exocntlon  Issaea  for  the  pur^ 
chase  money  of  property  that  has  been  seized  under 
the  execution. 

8.  When,  In  such  a  ease,  the  owner  brings  tbe 
action  of  claim  and  delivery  against  the  officer 
holding  such  property,  on  the  ground  that  tbe 
same  was  exempt  from  such  seizure,  tbe  burden 
is  upon  the  officer  to  show  what  spectflo  property 
so  held  by  him  was  liable  to  seizure  for  the  pui^ 
chase  price  thereof  under  tbe  process  In  his  bands. 

4.  The  action  of  claim  and  delivery  will  lie  at 
tbe  suit  of  Uie  defendant  in  attadiment  to  recover 
property  seised  under  a  writ  of  attaohmeat,  when 
it  is  stated  in  the  affidavit  thst  snoh  propartjy  was 
exempt  from  snoh  seiiure. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Walsh  coanty; 
Chartes  F.  Templeton,  Judge. 

Action  In  claim  and  delivery  by  John  P. 
Wagner  against  Qimder  Olson,  slwrlff.  Plain- 
tiff had  Judgment,  and  defendant  appeals. 

Bosard  &  Van  Wormer,  for  appellant.  O. 
A.  M.  Spencer,  for  respondent 

BARTHOLOMEW,  J.  Thla  eoutroreray 
arises  under  the  exemption  laws  of  this 
state.  The  defendant,  and  appelant  herein,  - 
was  sheriff  of  Walsh  county,  and  aa  such  re- 
ceived a  writ  of  attachment  In  an  actitm 
brought  by  the  firm  of  Dodsmi,  Fidier  ft 
Brodunan  against  Jcdm  P.  Wagner,  the  plain- 
tiff and  req>ondent  herein.  The  dierUt  at  once 
laid  the  writ  npon  a  stock  <a  merchandise 
consisting  of  harness,  harness  leather,  harness 
hardware,  blankets,  robes,  etc,  belongiag  to 
tbe  respcmdoit  Bespondent  made  an  effort 
to  claim  his  exemptions  under  the  statute, 
but  his  dalm  waa  not  recognised  by  the  (rfD* 
cer,  whereupon  he  brought  this  action  in 
claim  and  delivery,  resulting  in  a  verdict 
and  Jndgmoit  In  hla  favor. 

Our  statute  (section  6128,  Oomp^  Laws) 
gives  the  debtor,  in  addltltm  to  certain  abso- 
lute exemptlona,  othw  pnaonal  property, 
not  to  exceed  In  the  aggregate  $1,300  in 
value.  Section  6130  provides  that,  when  the 
debtor  dedrea  to  avail  Umself  ta  the  addi- 
tional exemptions,  be  must  make  and  deliver 
to  the  officer  vriio  baa  levied  process  upon 
his  property  a  verified  schedule  of  all  his 
personal  property,  and  provldea  that  any 
property  owned  by  the  debtor,  and  not  in- 
cluded in  the  schedule,  shall  not  be  exempt 
Otha  provisions  provide  fwanawralsement, 
and  that  from  the  ai^ratoemmt  ao  made, 
if  over  the  limitation  In  value,  the  debtor 
may  select  the  amount  of  hla  additional  ex- 
emptions. The  dalm  for  the  benefit  ot  these 
exenv>tlona  must  be  made  within  three  daya 
after  the  notlra  of  the  levy.  Wlttiln  the 
time  limited,  the  respcmdoit  (defendant  In 
the  attachment  action)  served  t^on  tiie 
cer  the  ftdlowlng  notice,  (omitting  HUeO 
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rro  the  sheriff  <tf  Kdd  ooquIt  of  WaUh: 
Take  notice  that  the  abOTe-named  defendant 
herelij  claims  the  following  personal  prop- 
vrty  owned  by  him  as  exempt  from  attach- 
ment and  ttcecation  In  the  above-entitled  ac- 
tion, that  is  to  8^,  tIz.  the  personal  proper- 
ty, bo<A  accoonts,  and  notes  motioned  In 
the  sfdiedQle  hereunto  annexed,  and  made 
a  part  of  thla  notice;  and  yon  are  AurCher 
notified  that  I  chooae  M.  F.  O'Brteu.  a  dis- 
interested eitisCT  of  said  county,  not  related 
to  either  party,  to  act  as  my  appraiser  in 
fixing  the  value  npon  all  the  personal  prop- 
erty leTied  npon  by  yon,  tn  order  that  I  may 
■elect  the  exemptlonB  of  fifteen  hundred 
dollars  glren  me  by  law.  Dated,  May  13th, 
1880.  John  P.  Wagner."  To  this  was  at- 
tadied  an  itemized  list  of  property,  being 
the  same  property  described  in  the  com- 
plaint, and  a  rerification  Mr.  Wagner,  in 
wMch  he  says  "that  the  foregoing  list  of 
personal  property  Is  a  complete  schedule  of 
all  hla  personal  property,  of  every  kind  and 
diaracter,  Indndlng  money  on  hand,  and 
debts  due  and  owing  deponent,  claimed  by 
him  as  exempt  under  the  laws  of  the  terri- 
toiy  of  Dakota."  No  other  schednle  of  per- 
sonal property  was  made  by  respondent.  It 
ia  reasonably  certain  from  the  evldmce  that 
another  demand  for  thla  same  property  was 
made  after  the  appraisement 

The  appellant  requested  certain  Instruc- 
tions, InTolTlng  the  following  points:  First, 
that  the  schedule  was  Insnfflcient  for  the 
reason  tiiat  it  did  not  cover  all  of  respond- 
ents property;  second,  the  demand  for  ex- 
emptions was  Insuffldmt  tn  that  It  did  not 
appear  that  the  articles  demanded  were  se- 
lected from  the  appraisement;  third,  that 
tliere  was  no  evidence  of  the  value  of  the 
property;  and,  fourth,  that  the  property  pur- 
chased firom  Dodaon,  Fisher  &  Bnx^man, 
and  for  the  purchase  price  of  which  the  at- 
tachment action  was  brought,  was  so  inter- 
mingled and  combined  with  the  property 
claimed  as  exempt  tliat  they  could  not  be 
Identified  and  s^arated.  These  requests 
were  all  refused,  and  the  court,  in  its  ctuuge 
to  tbB  Jury,  said:  "I  say,  as  a  matter  of  law, 
that  all  the  proceedings  of  the  plaintiff  lead- 
ing tq»  to  his  demand  for  exemptions  In  this 
case  were  had  within  the  time  and  In  the 
manner  prescribed  by  law."  On  argument, 
tn  addition  to  the  points  made  In  his  requests, 
appellant  urges  that  the  instruction  quoted 
vas  error,  because  It  appears  by  the  evi- 
dence that  the  property  demanded  covered 
die  entire  appraisement,  which  exceeded  the 
exemption  limitation  in  value;  or,  If  this  be 
not  tme,  that  there  was  no  evidence  in  the 
case  abovrlng  the  appraised  value  of  the  prop- 
erty claimed.  It  Is  far  from  clear  upon  the 
record  that  these  last  points  w&re  ever  called 
to  the  attratlon  of  the  trial  court,  but  as,  un- 
der the  Instructlcm,  they  might  have  been 
made  on  the  motion  for  a  new  trial,  and  aa 
wa  are  not  wan  th«y  were  not,  we  ahall  oon- 
Mar  flimi 


We  can  attention,  first,  to  the  fact  that 
the  sdiedule  served  did  not  cover  all  of  re- 
spondent's property,  but  only  such  as  he 
cinlmed  as  cxempL  The  statute  requires  tba 
debtor  to  serve  a  schedule  covering  all  his 
personal  property,  but  It  does  not  say  that  his 
failure  to  Include  all  such  property  shall  de- 
prive him  of  his  exemptions.  It  fixes  the 
consequence  of  such  omission  when  it  de- 
clares that  any  property  not  so  Included  shall 
not  be  exempt.  Courts  cannot  declare 
a  more  serious  consequence.  Respondent 
seems  to  have  understood  and  Intended  that 
all  of  his  personal  property  not  embraced  In 
the  schedule  should  be  applied  on  his  debt; 
ttnd,  while  it  Is  true  that  his  schednle  was 
not  a  llteml  compliance  with  tho  statute,  yet, 
tmder  the  Uberal  coostractlon  always  .applied 
In  the  matter  of  exemptions,  we  thlnh  It  suffi- 
cient In  this  case.  Paddock  v.  Balgord,  (S. 
D.)  48  N.  W.  Rep.  840.  The  officer  had  al- 
ready seized,  and  had  in  his  possession,  all 
of  respondent's  personal  property.  Had  the 
schedule  milled  the  officer  as  to  the  amount 
of  respondent's  pn^erty,  and  parttcnlarly  If 
it  had  been  made  with  Intent  to  mislead  bim, 
an  entirely  different  question  would  be  pre- 
sented. The  demand  for  exemptions  con- 
tained in  the  schedule  was  a  nullity,  because 
at  that  time  there  had  been  no  appraisement, 
and  the  law  requires  the  selectimi  to  be  made 
from  the  appraisement  where  it  exceeds  $1,- 
600  in  vatne.  Section  5132,  Comp.  baws. 
But  it  is  undisputed,  under  the  testimony, 
that  the  list  at  property  contained  In  that 
schedule  was  taken  from  the  Inventory  which 
the  sherur  (appdlant)  had  served  upon  the 
defendant  In  the  attachment  case,  (respond- 
ent herein.)  The  ^pralsement,  of  course, 
covered  the  same  property  that  was  In  the  In- 
ventory, and  aU  of  it  It  ml^t  have  covered 
more,  but  that  Is  immaterial  now.  Anothw 
demand  for  the  same  property  was  made  aft- 
er the  appraisement  As  we  have  Just  said, 
this  property  must  hare  been  upon  the  ap- 
praisement and  t^e  demand  was  a  sufficient 
selection  from  such  appraisement  In  ttds 
connection  It  will  be  most  convenient  to  no- 
tice the  points  tliat  thla  second  demand  was 
for  all  the  goods  appraised,  or,  if  not,  that 
there  is  no  evidence  of  the  appraised  value  of 
such  88  were  demanded.  Respondent  as  & 
witness  for  himself.  In  speaking  of  the  sec- 
ond demand,  says:  "I  demanded  the  proper- 
ty from  defendant  after  this  appraisement 
was  made,  and  be  refused."  Because  this 
witness  had  Just  been  sneaking  of  the  entire 
appraisement  appellant  assumes  that  '*the 
property"  refers  to  all  the  property.  Tnia 
is  certainly  unwarranted.  Respondent  liad 
brought  his  action  to  recover  certain  specific 
property.  He  had  already  shown  that  at  one 
time  he  demanded  the  Identical  property  tor 
whl<di  salt  was  brought  Then,  after  speak- 
ing of  the  appraisement  he  says  he  demand- 
ed the  property  after  such  appraisement 
But  there  Is  no  Intimation  that  this  demand 
dtffersd  In  any  raqpect.  as  to  tho  property 
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covered,  from  the  first;  and  that  the  first 
demand  did  not  Include  all  the  property  ap- 
praised Is  perfectly  clear  from  the  record. 
The  schedole  of  property  claimed  as  exempt 
Is  tn  the  abstract  The  appraisement  was 
introduced  In  evidence,  but  Is  not  embodied 
In  the  abstract  The  amount  of  tlie  appraise- 
ment Lj  Blreu  as  in  merchandise, 
and  $708.30  In  notes  and  accounts.  An  ex- 
amination of  the  Ust  of  property  claimed  as 
exempt  6bows  tliat  It  contains  a  list  of  mer- 
chandise, and  notes  and  accounts.  One 
Shepperd,  salesman  for  Dodson,  Fisher  & 
Broclcninn*  and  a  witness  for  appellant,  testi- 
fied that  at  the  time  of  the  levy  two  thirds  of 
the  stock  were  goods  that  he  had  sold  to  re- 
spondent as  iigent  of  Dodson,  Fisher  A  Brock- 
man;  In  other  words,  goods  of  the  value  of 
more  than  (1,000  belongL>d  to  tliat  class.  But 
the  witness  also  testified  that  of  the  goods 
claimed  as  exempt  about  (200  were  pnr- 
diased  from  his  firm.  From  (Ms  it  fallows 
that  goods  of  the  value  of  (800  at  least  were 
aiKtraised  which  were  not  claimed  as  exempt 
Nor  Is  there  any  support  for  the  claim  that 
there  was  nothing  before  the  trial  court  to 
rtww  what  raloe  the  appraisers  placed  upon 
the  properly  dalmed  aa  exempt  True,  there 
li  nothing  before  Oils  court  from  which  the 
amount  can  be  ascertained,  becanaa  the  ap- 
praisement was  not  incorporated  In  the  ab- 
stract; but  the  appraisement  was  before  the 
trial  court  and  must  presome  that  It 
showed  the  valne  placed  by  ttie  appraisers 
upon  each  article  or  lot  of  property  claimed 
at  exempt  "With.  Uila  apiffalsanait  before 
It,  the  trial  court  told  the  jury,  in  ^Eect  that 
tiie  appraised  value  of  the  property  claimed 
did  not  exceed  Hie  sum  oC  (1,S00.  We  canr 
not  say  that  the  trial  court  erred,  because 
the  Incomplete  abstract  before  us  does  not 
concluslveiy  estaUlsh  fbo  correctness  of  the 
Instruction.  Brror  must  affirmatively  appear. 

Tlie  action  of  Dodson,  Fldter  &  BnxAman 
was  on  account  for  xoods  ac^  and  deUvered. 
8eptl<m  5137,  Gomp.  Iaws,  provides  that  no 
property  shall  he  exenq^t  from  s^ute  on 
execution  issued  Cor  the  pnrdiase  price  there- 
of. The  trial  court  charged  that  the  burdra 
was  upon  appellant  to  show  what  property, 
If  any,  that  was  claimed  respondent  as 
e»mpt  bad  bem  purchased  from  Dodson, 
Fisher  &  Brockman,  and  the  purchase  price 
of  which  was  Indnded  In  the  account  sued 
upon.  In  this  there  was  no  error.  When  re- 
spondent established  that  he  was  the  owner 
of  the  property,  and  that  its  value  did  not 
exceed  (1,800^  and  that  he  had  made  a  proper 
demand  therefor,  be  stuiwed  a  prima  Cade 
case  <tf  exemption.  If  it  was  not  exempt  it 
was  by  reason  of  some  exception  to  the  gen- 
eral law,  and  the  party  who  claims  Ibe  bene- 
fit of  sndi  an  exception  must  bring  himself 
within  its  terms.  Paddock  v.  Balgwd,  supra. 

It  araMian  OuA  respondent  had  been  In  the 
habit  of  purchasing  goods  from  different  par- 
ties, and,  when  rec^ved,  he  placed  them  up- 
on bis  ahelvea  Indiscriminately;  so  that  when 


the  same  character  and  quality  of  goods  were 
purchased  from  different  parties,  and  placed 
upon  the  shelves,  it  became  imiwiidble  to  say 
what  articles  were  purchased  from  one  parly, 
and  what  from  another.  As  the  goods  pur^ 
chased  from  Dodson,  Fisher  &  Brookman 
were  liable  to  seizure  in  an  action  for  the 
purchase  price  thereof,  and  as  such  goods 
could  not  certainly  be  Identified  by  reason  of 
the  mixture  made  by  respondent  it  la  claimed 
that  thereby  the  whole  stock  became  liable 
to  seizure.  We  cannot  assent  to  this  proposi- 
tion. This  is  not  a  case  calling  for  the  ap- 
plication of  the  rules  that  obtain  in  cases  of 
fraudulent  .admixture  of  goods.  If  appd- 
lant'a  piMitlon  be  correct  then  a  merchant 
would  be  entitled  to  no  exemptions  what- 
ever as  against  the  claims  of  parties  from 
whom  he  purchased  goods  unless  he  kept  Us 
stock  so  arranged  and  classified  that  Ue  could 
tell  at  any  moment  from  exactly  what  source 
he  received  every  article  in  his  irtock. 

Lastly,  the  old  commun-law  nile  Is  Invoked 
that,  the  goods  being  in  cob todia  iegls,  replevin 
would  not  He.  The  rule  Is  not  of  universal 
applicatiott  In  this  state.  Bectkm  4073,  Comp. 
Laws,  prescribes  what  tiie  affidavit  In  claim 
and  delivery  of  personal  property  shall  state, 
and,  anKUig  ottier  tUngs,  it  must  state  that 
the  propoty  was  not  "seized  under  an  execu- 
tion or  attachment  against  the  property  of  ttie 
^alntlir,  or,  If  so  seized,  that  It  is  by  statute 
exempt  from  rnidh.  seizure. "  Oearly  this 
statute  authorizes  the  action  where  the  prop- 
erty la  claimed  as  exempt  as  In  this  case. 
Co<^  T.  Davis^  84  Iowa,  128;  WUtney  ▼. 
Swoisen,  (Mtam.)  46  N.  W.  Bep.  aOOi 

Judgment  afllrmed. 

WAJAJNt  caocnrs. 

COBIiISS,  a  J.,  having  been  ot  coimsd. 
took  no  part  in  the  above  decision. 


MORRISON  V.  OnTM,  ShertlL 

(Supreme  Court  of  North  Dakotik  Nov.  17,  WA) 

Saib— DzuvBRT— What  CkissriTUTZB— Statctz 
OF  Frauds. 

1.  When,  at  or  prior  to  the  time  of  the  ezecntloa 
of  a  bill  of  aole  of  peraoDBl  property,  the  vendor, 
with  Intent  to  transfer  the  tiUe  and  posseMion  of 
the  same,  pointed  it  out  to  the  agent  of  the  vendee, 
where  It  was  contained  In  boxes  and  crates,  and 
stood  in  a  warehonse,  and  snbsequently  locked  the 
building,  and  delivered  the  key  to  stich  agent,  who 
there^ter  retained  it  Uiere  was  such  an  immedi- 
ate delivery  and  acloal  and  continued  change  ot 
possession  as  fnlfllls  the  retuiremeDtsof  aeoUon 
4657,  Comp.  Laws. 

3.  Sucb  delivery  la  not  impaired  by  the  foot 
that  a  third  party  may  also  have  had  property  la 
the  same  warehouse,  and  held  a  Iny  thereto:  cor 
by  the  further  fact  that  the  vendor  may  have 
agreed  with  such  third  party  tiut  his  possosslon 
SDOuld  be  ezolnaiva. 
Syllabus  by  the  ConrL) 

Appeal  from  district  court  Ransom  eoun- 
1y;  W.  B.  Lauder,  Judge. 
Action  for  tbe  possessiim  ot  personal  prop- 
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erty  by  James  UorrlKm  afalnst  fnumaa 
Oluin,  sheriff.  FUatUC  lud  ioAgm^t,  and 
defendant  appeals.  Afflimed. 

Good  via  &  Van  Pelt,  for  appellant  a  W. 
Butlz,  for  respondeat 

BAHTHOIiOUEJW,  J.  Plaintiff  and  r»- 
spondenfe  dalms  oertaln  powmal  property  as 
Tcodee.  Defoidant  and  appellant,  aa  sher- 
iff, daiina  possession  <a  the  same  by  virtue 
of  on  attachment  agfllast  tiu  property  of  re- 
spondent's Teadora.  Seepondent,  In  his  oom- 
plalnt.  ftlw'mffl  title  ttiroush  a  UIl  of  sale  ex- 
ecuted and  d^vered  on  November  9*  18S7. 
At  iSie  hearing,  against  appellont^s  objeo- 
tlona,  respondent  was  permitted  to  gtve  evl- 
dmoe  of  an  oral  cmtract  of  aale  made  at  an 
earlier  date,  and  dcHvery  of  posseeslon  there- 
under, nils  Is  assigned  as  error.  If  so>  It 
Is  wltiiout  prejudice.  It  la  undisputed  that 
a  bUl  of  sale  was  executed  and  delivered  on 
November  9th,  and  that  the  attachment  was 
not  served  until  November  10th,  and  the 
same  delivery  of  the  pn^rty  that  was 
made  under  the  oral  coutract  of  sale  con- 
tinned  under  the  written  bill  of  snie.  If  the 
prior  delivery  was  good,  no  further  deUvery 
was  required.  Shurtlefl  v.  WlUard,  10  Pick. 
210;  lAke  V.  Morris,  30  Conn.  201.  At  the 
close  of  the  teeUmouy,  appellant  requested 
the  court  to  take  the  case  from  the  Jurj*. 
and  direct  a  verdict  In  bis  favor,  this  the 
court  refused  to  do,  but  dlieoted  a  verdict  in 
re^frndent's  favor.  The  case  turned  upon 
the  Question  of  delivery,  and  the  court  ruled 
that,  under  the  undisputed  facts,  there  was 
a  legal  delivery-  This  Is  alleged  as  error, 
and  to  that  point  appeUant's  m^  argument 
is  directed.  The  property  in  controversy 
consisted  of  buggies  in  what  the  wltneeses 
call  a  "knoclfc-down"  condition,  meaulug  thnt 
the  vadous  ports  were  in  the  boxes  iind 
crates  In  which  such  property  is  usually 
ihlpped.  The  delivery  consisted  hi  taJdng 
re^wadent's  agent  into  the  warehouse  where 
the  projterty  was  stored,  showing  It  to  him, 
and  locivlng  the  warehouse,  and  giving  him 
the  key.,  A  question  of  evidence  arises  at 
this  polnj  alsa  In  the  warehouse  where  the 
buggies  were  stored  was  a  huge  amount  of 
other  property,  (farm  machinery  prlncipnUy,) 
which  had  formeriy  belonged  to  respondent's 
Tcudars,  and  which  they  had,  a  few  days 
prior,  transferred  to  one  of  th^r  creditors, 
ood  had  also  given  to  such  creditor  a  key  to 
the  warehouse.  Appellant  offered  to  prove 
thaC  by  ngreement  between  the  veodors  and 
such  creditor,  the  erediXor  was  to  have  ex- 
chisire  ooDtrol  of  the  warehouse  after  the 
kfj  was  d^vered  to  him.  This  evidence 
the  court  excluded,  and,  we  think,  properly. 
If  sDch  Bgreesaent  had  In  fact  been  made 
and  carried  out,  and  if  such  creditor  had  ex- 
duiive  control  of  and  access  to  said  ware- 
house, holding  the  proper^  therein  that  had 
■ot  beesi  couveyed  to  him  sUuidy  as  a  gratv- 
V.54M.W.U0.4— 19 


Itons  bailee  for  the  owners,  it  may  be  that, 
upon  a  aubseqoent  8a2s  of  auoh  property  by 
the  ownara,  no  delivery  that  would  be  good 
as  against  existing  creditors  oould  be  made 
without  notice  to  aucb  boUee,  and  hid  con- 
sent eiUier  to  rellnquirti  to  the  purchaser  or 
to  bold  u  his  baUee.  Some  of  the  coses 
would  seem  to  ao  hold.  See  Hildreth  v. 
Fitts.  C3  Vt  6S1;  HnUgarten  v.  Oldham,  133 
Moss.  X;  Campb^  t.  Hamilton,  C3  Iowa, 
293,  10  N.  W.  Bep.  220.  But  It  Is  unques- 
tioned in  this  case  that  respondent's  vendors 
did  have  oocoes  to  the  warehouse,  and  had 
possession  of  a  key  thereto,  and  unlocked 
the  warehouse,  and  pointed  out  the  property 
In  controversy  to  respondent's  agent,  and 
subsequently  locked  the  building,  and  gave 
such  agent  the  key.  Nor  Is  It  questioned 
Qiat  at  the  same  lime  the  agent  of  the  party 
to  whom  the  farm  maidilnery  had  been  sold 
held  a  key  to  the  buUdlug,  and  had  access 
thereto.  If  r^pondent's  vendors  were  vio- 
lating any  agreemrat  In  not  allowing  said 
party  exclusive  possession,  that  fact  cannot 
affect  appellant's  legal  lights.  If,  under  the 
drcumstancee,  the  acts  of  re^ndent's  ven- 
dors amounted  to  a  legal  delivery,  they  were 
none  the  less  a  delivery  because  such  ven- 
dors, at  a  prior  time,  had  made  an  agree- 
ment, which  they  had  failed  to  perform,  that 
another  party  might  have  exclusive  control 
of  the  biUldlng;  hence  the  existence  or  noa- 
existence  of  such  an  agreement  was  entirely 
Immaterial  In  the  case,  and  the  offered  evi- 
dence was  properly  excluded. 

Section  Comp.  Iaws,  reads  as  fol- 

lows: "Every  tmiafer  of  personal  property, 
other  than  a  thing  In  action,  or  a  ship  or 
cargo  at  sea  or  In  a  tor^gn  port,  and  every 
lien  thereon,  other  than  a  mortgage,  when 
allowed  by  law,  and  a  contract  of  bottomry 
or  respondentia*  is  conclusively  presumed.  1/ 
"unde  by  a  persw  having  at  the  time  the  pos- 
session or  control  ot  the  property,  and  not 
accompanied  by  an  Immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession  ot  the  things  tmnsferred.  to  be 
fraudulent,  and  therefore  void,  against  those 
who  ore  his  creditom  while  he  remains  In 
possession,  end  the  suocessors  In  Interest  of 
such  creditors,  and  against  any  peiBon  on 
whom  his  estate  devolves  In  tnist  for  the 
benefit  of  others  than  himself,  and  against 
purchasers  or  inctunbranoers  In  good  faith 
subsequent  to  the  transfer."  It  Is  dalmed 
that  tUere  was  no  such  Immediate  delivery 
and  acUiiU  and  oentlnued  change  of  poases- 
sioB  In  tbis  case  as  the  statute  cmtempJates. 
It  will  be  noticed  that  under  our  statute  the 
failure  to  comply  with  Its  terms  raises  a  oon- 
duslre  presumption  of  fraud.  UjQder  statutes 
of  this  character  it  Is  perhaps  true  tUat  some- 
what higher  evidence  of  delivery  Is  required 
than  under  statutes  where  the  fi-anduleut  pre- 
sumption raised  by  the  law  may  be  rebutted. 
LuJwig  V.  Fuller,  17  Me.  182.  The  delivery 
in  thifj  case  was  symbolical,  $m  ^W}j\gii\st*?f^ 
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from  actual,  (which  takes  place  vrhm  there 
Ib  manual  tradition  of  the  proi>erty  from  ven- 
dor to  Teaidee,)  or  oonBtroetiTe,  (which  Is  ef- 
fected by  UIl  of  aale  when  Hie  property  Is 
not  preset,  as  a  ship  at  sea,  or  by  the  par- 
ties approacUng  within  view  of  the  proper- 
ty, and  the  Tendor  proclaiming  delivery  to 
the  vendee  when  the  property  is  ponderons 
to  a  degree  that  precludes  actual  delivery.) 
But  the  symbolical  delivery  that  Is  manifest- 
ed when  the  v«idor  delivers  to  the  vendee 
the  key  to  the  bnlldlng  where  the  property 
is  stored  has  long  been  regarded  by  the  law 
as  equally  effectlTe  In  transferring  the  title 
and  possession  from  the  vendor  to  the  ven- 
dee with  actual  tradition.  What  the  law  re- 
quires, and  all  that  the  law  requires,  Is  that 
the  conduct  of  the  parties  should  clearly 
■how  a  relinquishment  of  ownership  and  pos- 
session, and  all  rights  of  control  on  the  part 
of  the  vendor,  and  an  assumption  of  owner- 
ship and  poaseaslon  and  control  on  the  port 
of  the  vendee.  We  think  these  requirements 
were  fully  met  by  the  conduct  of  the  parties 
In  this  case,  as  shown  by  the  undisputed 
testimony.  There  Is  not  even  a  suspicion  In 
the  testimony  that  respondent's  vendors,  aft- 
er delivery  of  the  key  of  the  warehouse  to 
respondent's  agent,  ever  exercised  any  oon- 
trol  whatever,  real  or  apparent,  over  the 
property.  Nor  Is  there  any  Indication  that 
there  was  aught  about  the  warehouse  that 
would  lead  any  one  to  suppose  that  It  was  In 
the  possession  of  such  vendors,  or  that  they 
were  In  any  manner  carrying  on  their  busi- 
ness therein.  Nor  does  any  reason  occur  to 
us  why  this  delivery  should  be  defeated  be- 
cause a  third  party  had  property  in  the  same 
warehouse,  and  held  a  key  thereto.  After 
the  delivery  of  the  key  to  the  agent,  re^ond- 
ent's  vendors  ceased  to  have  access  to  the 
building  or  oontrol  of  any  property  therein. 
Prior  to  that  time  tbey  did  have  access  to 
and  actual  possesion  of  tiie  property  sold  to 
respondent  By  their  acts  they  transferred 
all  th^  right  of  access,  and  their  possession, 
to  respondent  The  vendors'  rights  and  pos- 
session could  not  have  been  more  completely 
terminated  had  they,  therefore,  been  sole  oc- 
cupants of  the  building.  We  think  the  trial 
court  rightly  held  as  matter  of  law  that  tbe 
undisputed  evidence  showed  an  immediate 
delivery,  and  actual  and  continued  change 
of  possession,  good  as  against  existing  cred- 
itors of  the  vendors.  See,  generally,  Pack- 
ard V.  Dunsmore,  11  Gush.  282;  Buasell  v. 
O'Brien,  127  Mass.  349;  Vlning  v.  OUbreth. 
39  Me.  496;  McKee  v.  Garcelon.  60  Ma  160; 
Benford  v.  Schell,  55  Pa.  St  393. 

What  we  have  said  virtually  disposes  of 
the  error  assigned  upon  the  refusal  of  the 
court  to  grant  a  new  trial  on  the  ground  of 
newly-discovered  evidence.  This  proposed 
evidence  la  all  directed  to  the  points  which 
we  have  already  ruled  to  bo  immaterial  la 
this  case.  The  judgment  of  the  district  oourt 
!■  affirmed.  All  concur. 


UTJNRO  T.  MBE3GH  et  aL 

(Supreme  Oourt  of  Mi***g«»    Feb.  10.  1898.) 

Dbxds— CoHBTBnoTio:r— Feb  Sihplb — Evxdbhcb 
iH  Kjbctmknt. 

1.  A  grant  to  a  certain  perun,  and  hla 
hdrs,  of  the  right  to  build  ana  use  a  dock  on 
described  land  within  certain  lines,  "the  above 
ri^rht  to  inclade  all  the  rigbu"  of  the  grantM 
within  those  lines,  together  with,  all  and  singu- 
lar, the  hereditaments  and  appurtenances  there- 
anto  beloneisg,  etc;,  does  not  conv^  a  fee  In 
the  land,  but  only  an  easement  to  use  and 
build  the  dock, 

2.  It  is  conqwtent  to  show  by  parol  tliat  a 
former  suit  pieced  In  bar  was  not  dedded  on 
the  merits. 

3.  Proof  of  a  general  assignment  for  the 
benefit  of  creditors,  and  of  a  bona  fide  purchase 
of  land  from  the  assienee,  may  be  made  in 
ejectment  by  those  cialmlng  title  from  the  a»* 
signee,  though  unaccompanied  by  proof  of  the 
execulicHi  of  any  bond  by  the  aaugnee;  the  pur- 
pose of  such  bond  being  to  protect  merdy  the 
asrignor  and  his  creditors. 

Error  to  circuit  court,  Charievolx  oatmij; 
J.  O.  Bamsd^  Judge. 

Action  in  ^ectment  by  Marcellne  Munro 
against  Pcdlle  F.  Meech,  William  S.  Bath- 
bone,  and  the  Parkes  Lumber  Company. 
Judgment  for  plaintiff.  Defendants  bring  er- 
ror. Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GRANT,  J.: 

One  Cole,  being  the  owner  in  fee  of  a 
piece  of  land  bordering  on  a  lake  In  tiie  vil- 
lage of  South  Arm,  (Charlevoix  county,  exe- 
cuted to  one  John  Munro  an  inatmm^it  of 
conveyance,  the  material  parts  of  which  read 
as  follows:  "Whereas,  tiie  said  party  of  the 
first  part  &t  the  time  of  the  sealing  and  de- 
livery of  these  presents,  is  seised  In  fee  of 
certain  premises^  described  as  follows,  to 
wit:  A  piece  of  land  whose  superficial  area 
Is  to  be  not  leas  than  120  feet  by  120  feet 
and  to  have  a  frontage  upon  the  soutii  arm 
of  Pine  lake  of  not  less  than  120  feet,  and  a 
frontage  of  not  less  than  120  feet  upon  a 
street  to  be  laid  out  on  fraction  six  of  seo- 
Uoa  23,  township  32  north,  of  range  7  west 
In  a  nearly  parallel  line  to  the  shore  bound- 
ary of  said  fraction;  said  land  to  be  bounded 
north wajdly  by  a  piece  of  land  formerly 
owned  by  W.  F.  Bmpey;  the  division  line 
betvreea  said  two  pieces  of  land  being  at  an 
ash  tree,  which  stands  nearly  equidistant 
from  a  vrarehouse  up<m  the  above-described 
premises,  and  a  blacksmith  shop  on  the  said 
Empey  land.  Said  land  is  hereafter  to  form 
two  village  lota  of  a  village  to  be  laid  out  on 
said  fraction  six,  of  which  the  land  above 
described  forms  a  part  Now,  tlierefore, 
this  Indenture  wltnesseth,  that  the  party  of 
the  first  part  for  and  In  con^deration  of  the 
sum  of  ten  dollars  to  them  in  hand  paid  by 
the  party  of  the  second  part  the  receipt 
whereof  Is  hereby  confessed  and  acknowl- 
edged, do  by  these  presents  grant  bargain, 
s^,  remise,  release,  and  forever  quitclaim, 
unto  the  said  party  of  the  second  part  and 
to  bis  bsia  and  aaslgnii;  forevor,  Ota  ritfht 
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to  build  and  use  a  dock  npoa  tbe  fnmt  of 
the  above-described  land,  beyond  a  line  com- 
mencing at  the  most  scratheasteni  pile  now 
driven  In  the  water  In  front  of  the  aboTe-de- 
■crlbed  land*  and  extending  dne  north  until 
It  Intersects  a  line  extending  from  the  abore- 
moitioned  street  to  the  lake,  and  thence  to 
Ote  center  of  the  channel  of  sold  lake;  said 
fine  being  a  parallel  line  to  the  south erly  line 
of  mid  land,  and  attty  feet  ^stant  there- 
fpom.  The  above  right  to  Include  all  the 
tt^ts  of  the  said  party  of  the  first  part 
woiaOk  and  east  of  said  lines,— together  with, 
an  and  ringnlar,  the  heredltnmeuts  and  ap- 
pnrtraanoea  theieunto  belonging,  or  In  any 
wise  appertaining;  to  have  and  to  hold,  the 
said  rl^t,  to  Ihe  said  party  of  the  second 
part,  and  to  his  heirs  and  assigns,  to  the  sole 
and  only  proper  nse,  benefit,  and  behoof  of 
the  said  party  of  the  secimd  part,  his  heirs 
and  assign^  forever."  Subsequ»tly  the  land 
described  In  the  redtal  was  platted  as  lots 
No.  1  and  2  of  block  A  of  the  vtllage  of 
South  Ann.  Plnlntlff  claims  title  by  mesne 
etmveyances  from  John  Munro,  and  in  her 
declaration  alleges  that  she  Ds  the  owner  in 
fee  of  ttie  land  described  In  the  redtal  of  the 
deed  tnm  Oole  to  Munro.  ^e  d^endants 
are  In  ponenton,  and  claim  Htle  nnd«  a 
deed  of  the  aarignee  of  John  Hunrot  an  In* 
BolveDt  debtor. 

Fred  W.  Bfayiw,  (Chambeiiain  tt  Oulse, 
of  counsel.)  for  i4)p^lantiL  B.  L.  Oorbett, 
tor  appdlee. 

GRANT,  J.,  (after  stating  the  facta.)  1. 
The  principal  question  in  the  case  arises  up* 
<Hi  the  ecmstmetlon  to  be  given  to  the  deed 
from  Oole  to  Munro;  plaintiff  contending 
that  It  oonveyed  the  fee  ot  the  land,  and  de- 
fimdante  ocmteiidlnc  that  It  conveyed  only 
an  e«a«nent  or  corporeal  hereditament  The 
Intmt  to  be  gathered  from  "the  four  cor- 
nen"  of  the  Instrument  must  control,  and  ev- 
ery word  givra  effect,  and  harmonized  with 
the  rest  of  the  instrument;  If  possible.  Mo- 
ras r.  Lesotte,  54  Mich.  83,  19  N.  W.  Rep. 
757.  The  enjoyment  of  the  particular  right 
granted  may  require  the  pennanent  and  ex- 
doaiTe  use  of  the  land  out  of  which  it  is  grant- 
ed, but  this  will  not  opwate  to  convey  the 
fee.  Chief  Justice  Shaw,  speaking  for  the 
n^reme  court  of  Massachusetts,  said:  *Tb)a 
cenenl  rule  Is  that  the  rl^  ot  the  pubUo 
or  of  individuals  to  the  use  (tf  land  of  others 
for  a  predse  and  definite  purpose,  not  incc»i- 
tfstent  with  a  general  ri^t  ifroperty  In 
tiie  ownw  of  the  soU,  is,  In  contemplation 
of  law,  an  easement  or  franchise,  and  not  a 
rl^t  of  pn^>ert7  in  the  soil,  even  thon^  it 
deprive  the  owner  of  all  use  of,  or  beneficial 
tntexcat  In,  ttie  land."  Harba6fc  v.  Boston. 
10  Cufa.  296;  &nlth  v.  Wiggin,  48  N.  H. 
106l  Hie  deed  in  this  case  recites  that  the 
gnmtor  la  tbe  ownn  of  the  fee,  and  he  ex- 
pcMrij  eonveya  only  the  right  to  build  and 
wt  a  doek.  Iba  iUbt  ao  oooTeyed  la  cnUre- 


ly  conristent  with  the  retention  of  the  own- 
ership of  the  soil  It  is  no  more  permanent 
or  exclusive  than  the  use  of  property  ac- 
quired by  grant  for  a  railroad  right  of  way, 
or  for  other  railroad  purposes.  In  Ryan  v. 
Wilson,  9  Mich.  262,  the  grantor  conveyed 
to  his  son  one  half  of  his  farm,  reserving  to 
himself  the  other  half,  "for  and  during  his 
natural  life,  and  after  his  decease  to  revert 
to  the  party  of  the  second  part^  and  his 
heirs,  forever."  It  was  held  that  no  title  to 
the  land  reserved  passed  by  the  deed  to  the 
grantee;  Justice  Campbell  holding  that  "no 
estate  can  pass  by  deed  that  is  not  em- 
braced plainly  In  the  words  of  grant"  In 
the  present  case  no  more  apt  words  could  be 
chosen  to  indicate  the  Int^tlon  of  the  gran- 
tor to  retain  the  fee,  and  convey  only  the 
right  to  use  the  land  for  the  purpose  men- 
tioned. In  view  of  this  plain  language  the 
words  "the  above  ri^t  to  include  all  the 
rights  of  said  party  of  the  first  part,"  etc., 
must  be  held  to  refer  to  the  rig^t  conveyed, 
80  that  no  doubt  might  exist  as  to  the  right 
of  the  grantee  to  use  all  the  land  south  and 
east  of  said  lines  for  the  purpose  Indicated 
In  the  conveyance.  The  plaintiff  failed  to 
prove  the  title  set  forth  In  the  declaration, 
and  the  court  erred  In  admitting  die  deed 
in  evidence  and  in  refusing  to  direct  a  ver- 
dict for  the  defendants. 

2.  In  view  of  furtiier  possible  litigation,  it 
is  proper  to  dispose  of  two  other  points 
raised  In  the  case.  Defendants  pleaded  a 
former  suit  In  bar  between  this  plaintiff  and 
the  two  defendants  Meech  and  Rathb<me. 
After  the  introduction  of  the  record  of  the 
Judgment,  plaintiff  showed,  by  the  minutes 
of  a  stenographer,  that  the  court  directed  a 
verdict  for  the  defendant  for  want  of  proper 
parties  defendant  Tbe  ruling  was  correct 
It  is  cmnpetent  to  ahow  by  parol  that  tha 
merits  of  the  case  were  not  decided  In  * 
fonner  suit  pleaded  in  bar.  Franks  v.  Fech- 
eimer,  44  Mich.  177,  6  N.  W.  Rep.  215;  Bar- 
ker V.  Wheeler.  44  Midi.  176^  6  N.  W.  Bep^ 
284;  I^man  v.  Becannon,  29  Mich.  460. 

S.  Defendants,  In  suppoit  of  their  title,  ofr 
fered  In  evidence  a  reoord  of  tlie  graeral  as- 
slgnmeat  for  the  benefit  of  creditors  by 
John  Munro  to  Henry  A.  Harmon,  dated  De- 
cember ^  1883,  coupled  with  an  otter  to 
show  a  mesne  conv^rance  fnnn  Hannon  to 
the  defmdanta.  It  appears  that  the  deed 
from  Munro  to  plaintiff's  grantor,  thou|^ 
made  before  the  deed  of  assignment  was 
not  recorded  untQ  after  the  deed  of  assign- 
ment  and  after  the  alleged  deed  from  the 
assignee  to  the  defendant's  grantor.  De* 
fwdant  furUier  ottend  to  riiow  that  the 
grantee  of  the  asidgnee  was  a  bcma  fide  pur- 
chaser for  value,  without  notloe.  This  evi- 
dence was  rejected  on  the  ground  that  it 
was  not  accompanied  with  proof  that  the  as- 
signee had  duly  executed  and  filed  his  bond 
as  such  assignee.  We  think  tUs  was  error. 
Ttte  purpose  of  this  btwd  Is  to  protect  the 
assignor  and  Us  eredltoim   H  they  make  no 
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objectku  for  failure  to  file  the  bond,  and 
the  aadgnee  proceeds^  and  execntee  the 
trus^  other  parties  cannot  complain,  and 
bona  flde  purohajeers  for  ralue  wlU  be  pro- 
tected. Fuller  T.  Haabronck,  4B  Mloh.  78, 
8  N.  W.  Bep.  697;  Abbott  t.  Chaffee.  88 
Mich.  256,  47  N.  W.  Bep.  216;  Butler  t. 
Wend^  57  Mich.  62,  23  N.  W.  Bep.  460. 
Judgment  reTersed,  and  new  trial  ordered. 

LONG,  J.,  did  not  alt  The  other  Justices 
conourred. 


NICHOLS  T.  NICHOLS  et  sL 
(Snpreow  Court  of  Uichigan.  Feb.  10.  1883.) 
Dbbd— Action  to  Het  Aside  —  Fiuint— Pusskt 

1.  In  an  action  to  set  a^de  certain  deeda  to 
ctimplalnant's  cfaildreQ  on  the  ground  of  frand, 
comj^alnant  testified  tiuit  he  bad  been  urged  to 
execate  the  deeds  became  of  anita  then  pending 
against  him  by  a  third  person.  aJid  that  the  un< 
derstnnding  was,  and  he  was  so  Informed  by  bis 
attxvner  in  those  salts,  that  the  deeds  were  to 
be  returned  if  no  judgment  was  obtained  against 
him.  He  did  not  hear  the  deeds  read,  taeoiuse 
he  was  somewhat  deaf,  and  did  not  think  it 
worth  while.  Opposed  to  this  was  the  testl- 
mODv  of  two  of  the  children,  the  attomej,  and 
another  witness,  to  the  effect  ttuit  complainant 
had  said  he  had  been  intending  to  make  such  a 
disposition  of  his  property  for  some  time,  and 
to  the  effect,  also,  that  the  deeds  had  been  pre- 
pared and  dellTered  under  complainant's  dlreo- 
tifxu).   add  not  to  show  fraud. 

2.  The  facts  that  the  deeds  were  formally 
dellrered,  several  oa  the  day  of  their  execution, 
and  the  others  at  a  later  day;  that  oomplainant 
was  at  pains  to  figure  out  the  proportions  tn 
which  he  derired  the  prwerty  to  go  to  each  ot 
his  children;  that  he  nad  been  told  the  disposl* 
tion  BO  mode  would  be  final;  and  that  he  had 
before  expressed  an  taitentlon  to  make  the  same 
disposition,— show  that  the  deeds  were  intended 
to  nBTe  presenf  effect 

Appeal  from  drcnlt  court,  Mcairoe  county. 
In  chancery;  Edward  D.  Kliine,  Judg& 

Bill  by  Andrew  J,  Nichols  against  Frank  S. 
Nichols  and  others.  Decree  for  defendants. 
Oomplainant  appeals.  Affirmed. 

O.  A.  Crltdiett  and  Landon  &  Lock  wood, 
for  appellant  £}.  B.  Ollday.  (I.  B.  Orosre- 
nor,  of  counsel.)  for  appellees. 

MONTGOMBBY,  J.  The  bill  In  this  caje 
Is  filed  to  set  aside  certain  deeds  made  by 
oomplainant  to  hla  children.  It  appears  that 
two  suits  bad  been  brought  against  complain- 
ant by  a  Mrs.  Vincent, — one  for  breach  of 
promise  to  marry,  and  the  other  for  slander. 
On  the  day  before  that  on  which  the  trial  of 
tbe  fitst-mentloned  case  was  expected  to  oc- 
cur, complainant  and  his  two  daughters  ap- 
peared at  the  office  of  CoL  Orosreuor,  who 
was  acting  as  attorney  for  complainant  In 
the  two  suits  referred  to.  They  came  to  con- 
sult with  GoL  Orosrenor  with  reference  to 
tlietr  testimony  to  be  glren  on  the  trial, 
which  was  expected  to  occur  the  followtng 
day.  It  was  on  the  occasion  of  this  Tisit  that 
tbe  deeds  In  questli»  were  prepared,  and  at 
Mm  some  time  a  life  least  of  the  same  prop- 


erty to  complilnont  wna  prepared,  and  signed 
by  the  two  daughters,  who  were  present,  and 
prepared  for  the  signatures  of  the  two  sons, 
whlcb  were  thereafter  affixed. 

Two  grounds  for  equitable  relief  are  urged 
—First,  that  the  complainant  was  Induced 
to  sign  the  deeds  by  fraud;  and,  VHxad,  that 
the  deeds  were  never  delirered  with  Intent 
to  bare  them  take  effect,  bat  that  the  deliT- 
ery  was  conditional  only,  and  that  the  deeds 
were  left  In  the  bands  of  Col  Grosvenor  to 
be  placed  of  record  In  case  judgment  should 
be  obtained  against  complainant  In  one  or 
both  of  tbe  suits  thm  p^ding. 

L  The  alleged  fraud  Is  supported  only  by 
the  testimony  of  complainant,  which  is  con- 
tradicted by  two  of  the  defendants  who 
were  present,  and  by  CoL  Orosroior  and  Mr. 
B.  B.  GUday,  who  was  called  In  to  do  the 
writing.  The  cmnplalnant's  Tendon  of  what 
took  place  Is  as  follows:  "He  [referring  to 
OoL  Orosvenor]  said  to  the  glrla.  That  wo- 
man is  after  the  farm.  She  has  her  eye  on 
that  farm,  and  she  Is  gohig  to  have  it  That 
is  what  she  Is  after.'  My  dhoghter  spoke 
and  said,  'Colons,  isnt  there  any  way  that 
father  can  fix  his  property  so  as  to  keep  it 
out  of  Julia's  hands?*  'Questton.  Which  girl 
said  that?  Answer.  Mrs.  Keoiey.'  *Wb7. 
certainly  there  is.'  he  saya.  She  says,  'How?* 
'Why  he  can  deed  It  to  you  diildren.'  Mrs. 
Keeney  spoke  ap  and  said,  'Pa,  wliat  do  you 
say  to  that?'  I  thought  a  minute,  and  sold, 
'I  do  not  think  that  Is  necessary.*  *WeIl,  you 
don't  want  her  to  hare  the  farm,  do  yon?* 
'Why.  no;  and  I  don't  see  how  she  is  going 
to  get  it  I  hare  done  nothing  that  she  Is  go- 
ing to  get  it  for.*  '^Vell,  that  Is  the  best 
way.'  'Well,  if  It  must  be  done,'  says  I,  *! 
will  deed  It  to  my  rister.'  Mrs.  Keeney  said. 
'Are  not  Aunt  Mary's  affairs  in  bad  stupe?* 
Says  I,  *I  don't  know  that  tliey  are,  but.  If 
you  think  they  are,  I  will  deed  it  to  Frank, 
my  oldest  son.'  The  colonel  says,  'Now,  yon 
just  deed  that  oyer  to  yoor  diUdren.  Dtride 
the  property  up,  and  deed  it  OT«r  to  them, 
and  I  will  bold  the  papers;  and  If  the  case  is 
settled,  or  no  Judgment  is  obtained,  1  will 
pass  the  papers  bock  to  you.'  I  consente^l; 
thought  there  was  no  trouble  about  tbe  set- 
tlement, and  of  course  tbe  papers  wonld  be 
passed  back  to  me."  He  further  said  that 
be  did  not  hear  the  deeds  read,  and,  when 
asked  why  he  did  not  he  answered:  "W(41. 
the  first  reason  was  I  was  a  little  hard  of 
hearing,  and  I  was  sitting  In  tiie  back  side  of 
tbe  room,  and  I  was  *>iiiiiriTig  i  had  got  into 
tbe  lion's  month,  and  I  felt  just  as  though  I 
did  not  care  mnch  wiiat  went  on,  and  I  did 
not  pay  any  attention.  I  could  bear  once  In 
a  while  what  they  were  reading.  I  knew 
they  were  reading  the  deeds,  but  I  could  not 
tell  what  and  after  they  got  them  made  out 
they  asked  me  to  sign  them.  I  went  up  and 
signed  thnn."  Tbe  testimony  of  the  two 
daughters  and  of  Col.  Grosvenor  and  Mr.  Gil- 
day  shows  that  after  some  discussion  abont 
deedtng  tbe  property  to  Us  slater  or  to  bis 
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«m  Frank,  It  mw  decided  to  deed  It  to  bis 
children  In  certain  proportioiuu  The  com- 
plainant  aild  that  he  had  for  some  time  ctm- 
tempbted  making  snch  a  dlspodtion  of  his 
imqpertr;  that  tlie  deeds  were  ptepArsd  un- 
der his  direetkm;  that  he  then.  In  form,  de> 
Uvered  the  ones  nmnlns  to  his  daughton; 
tliat  OMtiy  OEeonted  a  fife  lease  to  him  in  te- 
tun;  and  that,  after  some  dteennlon.  It  was 
dedded  to  wttbfa<dd  the  deeds  from  record 
for  the  time  bplng,  for  the  reason  that  It  was 
thou^t,  If  the  deeds  were  receded,  the  fact 
of  their  execnti<m  ml^t  be  taken  us  erl- 
dciwe  against  compl^nont  In  the  two  aidts 
referred  to.  Subsequently  the  two  sons  came 
to  Monroe  with  their  father,  and  th^  testl- 
jnoar  ailiows  ttie  d^Terj  of  the  two  deeds 
to  than,  and  that  tbej  at  the  same  dme  exe- 
cated  the  lease  to  the  complaltumt,  and  this 
testiinony  is  corroborated  by  the  tcFtlroony 
of  GrosTMior  and  Ollday.  We  are  faU.T  ci-n- 
TiDCed  that  there  was  no  fmnd  praudced  up* 
on  the  complninant;  Uiat  whatever  he  did 
he  did  ndth  his  eyes  open,  and,  wbatcrer 
m:^  be  thought  of  the  attempt  to  place  the 
properly  b^ond  tlie  reach  of  Mrs.  Vincent, 
tbe  comidatauuit  Is  not  in  a  posltitm  to  assert 
the  Invalidity  <a  the  deed  iqwn  this  ground. 

2.  The  question  of  whether  the  deeds  were 
ddlrared  with  Intuit  that  they  dumld  have 
present  effect  Is  not  left  free  from  doabt  by 
the  proofs,  but  a  carefnl  examination  of  the 
testimony  leads  ns  to  the  coocloslon  that  tbe 
enuplalnant  most  have  nnilerstood  that  tbe 
deeds  w-otdd  take  efl.<ct  fro  II  tltelrda'e.  The 
fjct  that  the  deeds  were  formnlly  delivered, 
two  of  them  on  the  day  of  their  tfgnlnfr.  nnd 
tlie  ottk«- two  at  a  later  day;  tlufnctthatc  m- 
plainant  wa?  at  pains  to  flgnre  out  the  propor- 
tions la  which  be  de^b«d  to  have  his  pn^r- 
ty  given  to  his  chUdrui;  the  fiict  that  he 
stated  that  he  had  b^re  contemplated  mak- 
ing snch  a  disposition  of  his  property;  the 
fact  that  complainant  was  ^d  by  Mr.  Gil- 
day  that  the  disposition  which  he  was  then 
making  was  flnalr-aU  these  tacta  support 
the  contentl<m  of  the  dcfendnnts.  and  lead  to 
the  coDclusioa  that  the  complainant,  while 
nnderstandlng  the  Import  and  effect  of  the 
transaction  at  Ihe  ttms,  seeks  now  to  avcrfd 
Us  contract  because  ct  the  Changed  relatlmis 
between  himself  and  Mrs.  Vincent  The  case 
Is  one  In  which  the  condnslon  of  the  learned 
drcirit  Jndge,  who  saw  the  witnesses  and 
heard  their  testlmmiy.  Is  entitled  to  weight; 
and  while,  as  stated,  tlie  case  Is  not  free 
ftom  donbt,  yet  we  feel  well  satlsfled  from 
our  Independent  examination  of  the  testl- 
uooy  that  the  complainant  has  not  made 
oat  the  eaae  stated  in  his  Mil  by  a  pr^^- 
derance  of  the  proofs. 

It  Is  contended  that  the  lease  whidi  wss 
^^mred  and  signed  by  one  of  the  daufl^ters, 
lAo  Is  a  minor,  la  for  this  reason  subject  to 
revocatkm  by  her;  and  that  the  instrument 
as  a  whole.  Is  of  doal>tful  validity,  In  view 
of  artlde  18.  |  12,  of  the  state  consUtutlon, 
which  provides  that  no  lease  or  grant  here- 


after of  agricoltuial  lands  for  a  hmgw  period 
than  12  yean,  reserving  any  rent  or  service, 
shall  be  valid.  We  think  It  Is  clear,  how- 
ever, that  the  deeds  and  the  lease  must  be 
taken  and  construed  as  one  instmment,  and 
that  the  estate  which  was  c<mveyed  the 
deeds  Is  subject  to  the  reservation  ouktatned 
Ut  the  Instrument  It  desired,  the  decree 
may  embody  this  as  a  determination  of  the 
court  in  this  proceeding.  In  ottier  rev»ectB 
the  decree  will  stand  alfinned,  with  costs. 

XiONa.  J.,  took  no  part  In  this  dedskm. 
Tbe  other  justices  concurred. 


HENKLE  et  al.  t.  SOHA.UB. 
(Supreme  Conrt  of  Micbigaa.  Feb.  3,  1888.) 
Slanobh — What  Cosstiti-tes— Pi-eaoixq. 
A  conmlaiDt  averreil  that  plaintifTs  are 
the  ownen  of  a  fDll-4)looded  Perch^on  atalUon, 
wlilch  they  imported,  nnfl  kept  for  breeding 
purposes;  that  he  was ' especially  valuable  to 
plaintifFs,  and  had  b^^otten  many  colts,  and 
waa  a  good  colt  getter;  that  plaintiffs  repre- 
sented and  held  him  out  as  such,  and  that  tney 
are  upright  citizens,  of  good  standing  in  the 
conntry;  that  defendant,  maliciously  Intending 
to  injure  plnintiffs  io  tb^r  good  name,  made 
false  and  malicious  statemeots  concerning  plain- 
tiff's stallion,— that  he  was  not  imported,  and  a 
full-blooded  Percheron. — by  means  of  which 
plaintiffs  have  been  damaged  in  their  character 
as  bmest  buslneBfi  men.  BM,  that  the  com- 
plaint stated  a  cause  of  action  based,  not  only 
on  the  slander  of  the  horse,  but  also  on  the 
character  and  credit  of  plaintiffs,  eneaged  in 
the  budnees  and  cailiog  of  keeping  the  horee 
for  hire,  gain,  and  reward,  and  it  was  not  ne<^ 
essary  to  allege  spedfl]  damages. 

Error  to  circuit  court,  Mimteahn  oounty; 
Vernon  H.  Smith,  Judge. 

AotlMi  by  Hau7  Henkle  and  Jacob  Kitft 
against  George  Schaub.  Judgmmt  tbr  de* 
fwdant  Plaintiffs  appeal.  Reversed. 

The  complaint,  shorn  of  Its  formal  parts, 
was  as  follows:  "Whereas  the  said  plabitUCs 
are  now,  and  have  been  for  more  than  three 
years  last  post  the  owners  of  a  certain  Im- 
ported and  registered  Percheron  stalUcn, 
caUed  "Bator,'  now  alXHit  seven  years  fM, 
and  of  the  value  of  two  thousand  dollans 
which  said  hone  waa  Imported  from  Franea 
In  tb»  year  1887,  and  In  the  same  year  eiH 
tered  for  regiatry,  and  recorded  as  number 
6,763,  In  the  PercbaKm  Stodbook  <jt  Axaer- 
los,  comirtled  and  pnbUsbed  by  the  American 
Percheron  Hoiae>Breedera*  Association,  and 
was  and  Is  a  full  pure-bloDded,  Feioheron 
■UOlion,  and  which  sold  Henkel  and  Kraft 
now  keep,  and  for  tbe  wtude  of  said  time  have 
kept,  exclusively  for  breeding  purposes,  not 
only  on  thdr  own  farms,  for  use  npoa  their 
own  mazes;  hut  also  for  pobfio  uae,  fw  hire 
and  gain,  in  the  said  county  of  MontoaJm,  and 
In  the  oountieB  of  Kent  and  Newaygo,  in  said 
state,  and  that,  during  tbe  time  they  have 
so  owned  said  horse,  it  has  begotten  many 
colts  from  their  own  mares,  and  from  the 
mares  of  many  persons  in  the  said  comities  of 
Montoalm,  Kent,  and  Mewaygfs  nod  that  said 
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bone,  3iitor,*  Is  not  tml^  an  hnported,  regis- 
tered Fwchenm  stallion,  as  abore  stated, 
bat  he  Is  a  good  oolt  getter,  and  a  raluable 
hone  for  breeding  purposes,  and  Is  and  has 
beoi  espedally  valuable  to  sold  owners  by 
reason  of  the  moneys  realised  by  them 
teom  tibe  pnbUc  tor  the  serrloes  of  said 
horse  as  a  breeding  horse,  and  that  the 
said  Henkd  and  Kraft  hare,  for  Ihe 
whole  of  said  time,  adrerUsed  and  repre* 
salted  to  the  putdlc  sold  horse  to  be  an  Im- 
ported,  registered  stallion,  as  above  set  forth 
and  described,  and  that  said  horse  Is  what 
th^  so  advertised  and  represraited  him  to 
be,  and  that  they  have  each  year,  during 
the  whole  of  said  time,  realized  and  re- 
cetved  large  sums  of  m<Miey  for  the  serv- 
ices of  said  horse  as  a  breeding  horse,  by 
reason  of  the  fact  that  said  horse  was  and  Is 
an  Imported,  registered  Fercheron  stallion, 
as  above  set  forth  and  described,  as  the  said 
Henkd  and  Kraft  have  ever  represented  and 
held  him  out  to  be,  and  that  the  said  Henkel 
and  Kradft  are,  and  ever  have  been,  honest, 
upright,  and  trutiiful  and  faithful  citizens  of 
this  state,  and  of  good  repute  and  standing 
as  business  men  in  the  commiuiity  where 
they  reside;  that  In  the  m<mth  oi  May,  A. 
D.  1891,  one  George  Schaub,  of  the  township 
of  I^erson,  in  said  county  of  Montcalm,  who 
was  then  and  there,  and  for  a  long  time 
prior  thereto  had  be^  the  owner  of  a  ital- 
Ilon  which  he  kept  for  breeding  purposes, 
for  hire  and  gain,  well  knowing  the  prem- 
Ises,  but  greatly  envying  the  good  standing 
and  repute  of  the  said  Hmk^  and  Kraft, 
and  their  possesidon  and  ownership  of  a 
horse  of  so  much  value  for  breeding  purposes 
as  said  horse,  Butor,  and  contriving,  and  wick- 
edly and  maliciously  intending,  to  injure  the 
said  Henkel  and  Kraft  in  their  good  name, 
fame,  and  credit,  as  honorable  business  men, 
and  to  bring  them  into  disrepute,  scandal,  and 
disgrace  with  and  among  all  their  neighbors, 
and  to  injure  them  in  their  property,  by 
bringing  said  horse,  Butor,  Into  bad  repute, 
and  lessening  his  value  as  a  breeding  horse, 
did  designedly,  falsely,  and  maliciously  pre- 
tend, represent,  and  state  to  one  John  Field, 
at  Pieraon,  In  said  county  Montcalm,  that 
said  horse,  Butor,  so  owned  by  said  Henkel 
and  Kraft,  was  nothing  but  a  grade  horse, 
(meaning  thereby  that  said  horse  was  not  a 
full,  pure-blooded  Fercheron  stallion,  and 
tliat  he  was  orossed  with  some  other  breed 
of  horses,)  and  was  therefore  worthless  as  a 
breeder,  and  that  said  horse,  Butor,  was  not 
an  imported  horse,  (meaning  thereby  that 
said  horse  had  not  been  bred  in  France,  and 
had  not  been  Imported  from  France,)  and 
that  he  was  not  registered,  (meaning  thereby 
that  said  horse  was  not  enrolled  or  registered 
in  the  Btudbook  above  mentioned.)  and  that 
in  the  same  month,  and  within  the  said 
county  of.  Montcalm,  the  said  George  Schaub, 
with  like  motive,  and  actuated  by  the  same 
purpose,  as  aforesaid,  designedly,  falsely,  and 
malioioiuly  and  wlo^dly  IntouUng  to  Injure 


said  Henkd  and  Kraft  as  aforesaid,  did  rep- 
resent and  state  and  say,  at  variooa  times 
and  places,  during  the  said  montti,  to  Sdm- 
son  Reed,  Nicholas  Ferguson,  Fred  Fahner, 
August  Bednhn,  John  Brunner.  William  Bar 
der,  and  many  othem,  that  said  horse  was 
not  an  imported  honpe,  (meaning  thereby  that 
said  horse  was  not  a  f^  pave-blooded  Fer- 
cdieron  stallloa  of  Frencb  breeding,  and  wmm 
not  Imported  fran  France^)  and  that  said 
horse  was  not  a  roistered  horse,  (meaning 
thereby  that  said  horse  was  not  «itered  o€ 
registered  In  said  stndboolc,)  and  that  he  was 
only  a  grade  hors^  (meaning  thereby  ttiat 
he  was  not  a  full.  pore-Uooded  Peroherm 
stallion,)  and  that  he,  said  horse,  was  a 
'dunghill,'  (meaning  thereby  that  the  pedi- 
gree of  said  horse  could  not  be  traced,  and 
that  he  was  a  mixture  of  various  breeds  of 
horses,  and  was  not  a  flill,  pure-blooded 
Fercheron  stallion,)  and  that  they  oni^t  not 
to  pay  so  much  for  the  services  of  such  a 
horse  as  they  would  for  an  imported,  regis- 
tered horse,  (meaning  by  the  words  import- 
ed, registered  horse,'  a  horse  which  was  a 
ftdl,  pure-blooded  Fercheron  staUlm,  Im- 
ported from  France,  and  registered  in  sold 
Btudbook;)  that  by  reason  of  the  premises, 
and  the  sold  false  and  malicious  statements 
and  representations  so  made  as  aforesaid  by 
said  George  Sclianb,  of  and  oonoemlng  said 
horse,  Butor,  so  owned  by  said  Hoikel  and 
Kraft  as  aforesaid,  the  said  Henkel  and 
Kraft  have  been  greatly  damaged,  by  the 
loss  of  serving  fifty  mares,  and  mor4,  by  said 
horse,  in  the  season  of  1891,  in  consequence 
of  such  false  and  malicious  statements,  to 
wit;  In  the  sum  of  six  hundred  dollars;  that 
said  Henk^  and  Kraft  have  been  greatly 
damaged  by  said  false  representations  oud 
statements  so  made  as  aforesaid,  in  tbe  less- 
ening of  the  value  of  said  horse,  and  by  rea- 
son of  the  decrease  In  value  of  oolts  l>egotten 
by  said  horse,  Butor,  and  tbe  bad  reputation 
thus  given  said  horse,  and  that  said  Henkel 
and  Kraft  have  also  been  greatly  Injured  and 
damaged  by  reason  (rf  such  false  and  mali- 
cious representations  and  statements  so  made 
as  aforesaid  by  said  Schaub,  of  and  concern- 
ing said  hoise,  in  their  ohaiactar  and  stand- 
ing as  honest  and  upright  bucdness  men  In 
tJie  community  wbiae  they  reside." 

Ellswortii  &  Harden,  for  appdlanta.  Mltch- 
el  &  Hawley  and  O.  W.  Perry,  for  appellee. 

LONG,  J.  Plalntiffa  filed  a  declaration  hi 
the  circuit  court  for  Montcalm  county,  in  an 
action  on  the  case,  for  slander,  to  recover 
damages  against  the  defendant  growing  out 
of  his  claimed  false  and  malicious  statements 
and  representadons  of  and  concerning  a  cer- 
tain stallion  called  "Butor,"  and  of  and  con- 
cerning the  said  plalntltts  in  their  business 
as  owners  of  said  horse,  and  In  keeping  and 
using  the  same  as  a  breeding  horse,  for  pubUc 
and  general  use,  for  hire,  gam,  and  reward. 
Defendant  pleaded  the  general  Issue.  After 

Digitized  by 


Ulch.) 


SAITBOBN  «.  ST.  OLAIB  CIRCUIT  JUDGE. 


a  jury  had  been  Impaneled  to  try  me  cause, 
and  counsel  for  plaintiffs  had  stated  what 
they  expected  to  provey— stating  the  case  sub- 
stantially as  set  out  In  the  declaration,— he 
called  a  witness  to  proTe  and  substantiate  his 
claims  thus  m&Ae.  This  was  objected  to  by 
defendant's  counsel  on  the  ground  that  the 
declaration  did  not  state  a  cause  of  action, 
and  that  there  was  no  cause  of  action  stated 
by  plaintiff's  cotuuel;  that  there  could  be  no 
recoTeiy  in  soeh  an  actton  unless  apedal  dam- 
ages  were  alleged,  or  offered  to  be  proven. 
The  trial  court  thereiq>oI)i  stated  to  counsel 
that.  In  order  to  entitie  pUiintUGB  to  ie<»TOT, 
it  was  incumbent  upon  them  to  allege  and 
prove  the  persons  by  whom  the  mares  were 
owned  or  controlled,  and  by  whom  they 
would  hare  been  employed  to  permit  or  al> 
low  said  horse  to  serve  said  mares  tor  fee  or 
reward,  bad  not  the  defendant  published 
the  slanderous  words.  The  court  then  offered 
the  plaintiffs  the  opportunity  to  amend  their 
declaration  in  this  respect,  which  plaintiffs 
declined  to  do.  The  court  therefore  directed 
Tordlct  for  defendant.  Plaintiffs  bring  error. 
The  declaration  bi  set  out  in  full  In  the  state- 
ment 

The  first  qnestiffli  suggested  by  defendant's 
counsel  is  «4iether  the  action  Is  tor  slander- 
ihgthe  p^inH<f!s  tn  tV^I*'  ^uwtnwp*,  o(*<rnpfltloDi 
or  calling  or  an  action  for  slandeiInK  the 
plaintiff's  bone.  It  Is  admitted  that,  if  it  be 
the  former,  then  the  words  may  be  actiona- 
ble per  98,  and  tiie  action  could  be  main- 
tained without  alleging  or  proving  spedal 
damogefl.  On  ttie  other'  hand,  it  is  insisted 
tiiat,  if  the  acticm  is  upon  ti»  words  sp<Aeai 
at  and  concerning  plalntMTs*  horse,  then  the 
words  spoken  are  not  actionable  per  se,  and 
no  reoovecy  could  be  had  without  alleging 
and  proving  special  flsningps.  jThe  fflnlni  is 
made  that  the  occupation  or  calling  of  the 
plaintilEi  Is  not  stated  In  the  declaration,  and 
nothing  set  out  tberdn  showing  that  llie  de- 
faidant  said  anyttilng  of  and  concerning  the 
tfalntiffa  In  liiat  respect,  and  that  the  claim 
is  made  for  reeoveiy  of  damages  acAely  upon 
the  ground  of  the  false  statements  made 
by  defendant  of  and  concerning  the  sold 
horse,  and,  as  no  special  damages  are  al- 
leged, no  recovery  could  be  bad.  This  con- 
tention cannot  be  sustained.  The  declaration 
plainly  sets  out  the  business  and  calling  of 
the  plaintiffs.  As  appears  by  the  declaration, 
they  are  the  owners  of  this  horse,  which  It  Is 
allied  is  ot  the  value  <a  92J000.  It  was  im- 
ported from  France,  and  recorded  In  tiie 
stndbook  as  a  full,  pure-blooded  Fercheron 
italUon,  which  they  had  kept  for  breeding 
purpoMS  from  the  year  1S87,  for  1^  and 
gain,  and  fliat  he  had  begotten  many  colts; 
that  be  was  a  good  oolt  getter,  and  especial- 
ly valoaMe  to  taia  owners.  It  is  fortber  al- 
leged that  the  plaintiffs  have  represented  and 
hidd  out  Ibe  lunse  as  snch,  and  that  they 
(the  plalntilh)  are  upright  and  truthful  dtt- 
KDs,  and  of  good  standing  in  the  country; 
that  Ot»  dtf  endant  is  alao  the  owner  of  a  stal- 


lion, and,  greatly  envying  the  good  standing 
and  repute  of  plaintiffs,  and  wickedly  and 
malldoady  Intending  to  Injure  them  In  their 
good  name,  fame,  and  credit,  he  made  tlie 
false  and  malicious  statements  set  out  In  the 
declaration,  and  by  means  of  which  they 
have  been  greatly  damaged,  etc,  in  their 
character  and  standing  as  honest  and  upright 
buMness  men,  etc.  It  is  apparent  from  the 
plain  terms  of  the  declaration  that  the  action 
is  based,  not  only  upon  the  slander  of  the 
horse,  but  also  upon  the  character,  fame, 
and  credit  of  the  plaintiffs,  who  are  the  own- 
ers thereof,  and  engaged  in  the  business  and 
calling  of  keeping  the  horse  for  hire,  gain, 
and  reward.  The  court  was  therefore  In  er- 
ror in  holding  that  the  declaration  did  not 
state  a  cause  of  action,  llie  rule  Is  well  stat- 
ed in  Newell  on  Defamation,  Slander,  and  lA- 
bel,  (at  page  181,)  as  follows:  "When  lan- 
guage Is  used  concranlng  a  persni,  or  his  af- 
fairs, which,  from  its  nature,  necessarily 
must,  or  presumably  wUl,  as  Its  natural  and 
proximate  ccmsequence,  occasion  him  pecun- 
iary loss,  its  pnUlcatlfm  prima  fade  otmstt- 
tntes  a  canse  of  action,  and  prima  fade  con- 
stitutes a  wrong,  without  any  auction,  or 
evidence  of  damage,  oSwr  than  that  which  is 
Implied  (ff  presumed  from  the  facts  ot  publi- 
cation; and  this  la  nil  that  is  meant  by  the 
terms  *acttonatfle  per  se,'  etc  Therefore  the 
real,  xvactlcal  teat  tj  whldi  to  determine 
whether  special  damage  must  be  alleged  and 
proven  In  order  to  make  oat  a  cause  of  actloa 
for  detemation  is  idiettiar  the  langosge  is 
such  as  necessarily  must,  or  presumably  will, 
occasion  pecuniary  damage  to  the  person  of 
wbom  it  Is  spoken."  TSie  declaration  was  not 
demurred  to,  and  tin  snbatance  of  a  good 
dedaratim  Is  certainly  contained  In  these  al- 
legations.  Words,  ^>oken  or  written.  Inju- 
rious to  a  person  In  his  business,  which  are 
fiOse  and  maUdous,  axe  actltmaUe  pw  mo, 
and  special  damages  need  not  be  alleged  or 
proved.  Manufacturing  Co.  v.  Perkins,  TB 
Mich.  1,  43  N.  W.  Rep.  1073;  Oliver  v.  Per- 
kins, (Mich.)  52  N.  W.  618.  Wbatproob 
the  ^alnUfls  may  be  permitted  to  pat  In,  if 
any,  under  the  claim  of  slander  to  the  horse, 
we  need  not  now  determine;  but  the  dedarar 
tUm  is  soffident  to  admit  proof  of  the  slander 
Tqran  ididntifCs*  badne88,.as  it  is  framed.  The 
Judgment  must  be  reversed,  with  costs,  and  a 
new  trial  awarded.  The  other  Jnstlces  con- 
curred. 


8AMB0BN  V.  ST.  OL&IR  OIBOtJIT  JUDGE. 
(Suprons  Ooort  of  Michigan.   Feb.  8»  U08.) 
ArtKAh  jjum  Faqbatb  uodrt— Bxfibatiok  ov 

TlUB. 

A  petition  to  the  drcoit  court  showing 
allowance  of  an  executor's  final  account  by  the 
Judge  of  probate;  that  petitioners  did  not  know 
at  the  time,  and  were  not  Informed,  of  all  the 
assets  belonsing  to  the  estate;  and  that  certain 
aaaets,  of  which  they  were  then  ignorant,  had 
not  beea  included  In  the  accoont,-— is  sumdmt 
to  bring  the  case  witbia  How.  Sib  |  6784,  at 
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lotiriDg  th«  dtcQlt  conrt  to  grant  appenls  from 
any  act  of  the  judge  of  probate,  treit  after  th« 
■tatutor?  period.  If  appellant  haa  oot  been 
guilty  of  a^alt.  Id  omittfag  to  prosecute  his 
appeal,  and  Justice  aeema  to  require. 

ALmdomua  proceeding  by  Jobn  P.  Sanborn 
to  compel  WllUam  T.  Mitchell,  drcult  Judge 
of  St  Clolr  comity,  to  vacate  an  order  allow- 
inff  an  appeal  from  the  probate  court  De- 
nied. 

O'Brien  J.  Atkinson  and  N.  E,  Tbomas, 
(Henry  M.  Duffield  and  A.  B.  Avery,  of 
counsel,)  for  relator.  Steven*  &  Uerrtam, 
(O.  A.  Kent,  <^  counsel,)  for  respondent 

GRANT,  J.  One  Jamee  W.  Sanborn  died 
In  1870,  testate.  By  hia  last  will  his  brother, 
the  relator,  John  P.  Sanborn,  and  Newell 
Averr  were  appointed  executors  and  trtuh 
teee.  They  jotaitly  executed  the  trust  until 
Avery's  death,  in  March,  1877.  After  that 
time  the  relator  continued  to  act  as  sole 
trustee  until  his  redgnatlon,  in  1891.  James 
W.  Sanborn  left  snrvtvlng  him  his  vtdow. 
Mutable  D.,  and  three  (dOldren,— Nancy  A., 
Frederick  W.,  and  William  H.;  the  latter 
being  an  Incompetent  person.  WUllnm  H. 
became  of  age  in  March,  1889,  and  by  the 
terms  of  the  will  the  estate  was  ttien  to  be 
divided  among  the  legatees.  Nancy  A.  niai> 
Tied  WHBam  A.  Botsford.  She  died  before 
WUUam  H.  became  of  age,  leaving  two  in. 
tent  children.  Annual  accounts  were  filed 
up  to,  and  including,  the  year  1882.  After 
tiiat  date  the  relator  filed  no  account  until 
the  year  1891.  When  the  time  arrived  for 
the  distrlbniion  of  the  estate,  the  onestlon 
arose  whether,  under  the  terms  of  the  will, 
the  children  of  Mrs.  Botsford  were  entitled 
to  their  mother's  share  of  the  estate.  A  MU 
in  cbancery  was  Sled  to  obtain  a  construc- 
tion of  the  will.  Pending  thia  bill,  and  In 
November.  1890,  the  legatees,  b^g  desirous 
to  obtain  posseakn  of  Ae  proper^,  and  be- 
ing willing  to  concede  that  the  Botsford  chil- 
dren yrere  ^titled  to  their  mother's  share, 
opmed  negotlatlona  with  the  relator,  with  a 
view  of  a  settlement  with  the  relator,  and 
the  turning  over  of  the  property  to  the  par- 
ties Interested.  MeanwhUe  Mehl table  D.  San- 
bom  had  been  apxtointed  guardian  of  her  In- 
competent son,  William,  and  WUUam  F. 
Botsford  guardian  of  the  Infant  cliIMren  of 
Nancy,  llbese  n^tlaUons  were  ccnisnmmafr 
ed,  and  resulted  In  the  execution  of  an  agree- 
ment and  bond.  The  agreement  was  exe- 
cuted November  10,  1890,  by  MehltaUe,  W. 
F.  Botafordr  and  Frederick  D.  Santwm,  ot 
the  one  part,  and  relator,  John  P.  Sanborn, 
of  the  other  part  MehltaUe  and  Mr.  Bots- 
ford executed  it  as  guardians  of  thrir  re- 
spective wards.  The  material  parts  of  this 
agreement  are  as  follows:  **Wherea8,  the 
said  John  P.  Sanborn  has  acted  as  executor 
and  trustee  under  the  wlU  of  James  W.  San- 
bom,  deceased,  late  of  St  Clair  county, 
for  many  years  past,  during  which 
time  be  has  kept  all  the  parties  Interested 


folly  advised  of  the  details  of  the  estate, 
and  of  the  cnrrent  management  thereof,  and 
now  desires  to  resign  hfs  trusteeship,  and  be 
discharged  and  relieved  of  all  liability  as  ex- 
ecutor and  trustee  nnder  said  wUl,  and  to 
have  his  bond  canceled;  and  whereas,  the 
said  parties  of  ihe  first  part  are  willing  to 
take  chai^  of  the  estate  of  said  deceased, 
and  to  relieve  said  second  party  from  all  re- 
sponsibility on  account  thereof:  nrst  The 
said  John  P.  Sanborn,  In  consideration  of 
the  premises,  and  of  the  undertaking  of  the 
parties  of  the  first  part  herein  mentioned, 
agrees  to  file  in  the  probate  court  as  soon 
as  practicable,  a  general  stetement  of  his  ac- 
count as  executor  and  trustee  of  sidd  estate, 
and  also  a  true  statement  of  the  assets  of 
said  estate  now  remaining  in  his  hands.  Sec- 
ond. The  parties  of  tbe  first  part  Jointly  and 
severally  agree  that  they  vtIU  acc^t  the  said 
statement  of  said  account,  and  the  said  state- 
ment of  assets,  as  true  and  correct,  and  will 
assent  to,  and  assist  hi  obtaining  ttie. allow- 
ance of,  the  said  account  by  the  i»x)bate 
court  fbr  the  county  of  St  Clair,  and,  when 
said  account  has  been  allowed,  will  procure 
the  appolntmoit  by  saM  probate  court  of  a 
successor  to  John  P.  Sanborn,  as  trustee  of 
sold  estate,  who  will  receipt  to  said  San- 
bom  for  the  assets  of  said  estate  in  Sanbom's 
hands;  and  thereupon  the  said  first  parties 
will  consent  to  and  insist  upon  the  deliver- 
ing of  and  cancellation  of  sfdd  Sanbom's 
bond  as  executor,  and  discharge  of  his  sure- 
ties from  all  liability  tmder  said  bond,  and 
will  release  the  said  Sanbom  from  all  llaMl- 
tty  and  respousfbUlly  whatsoever  on  account 
of  his  aald  trusteeship  and  execntor^p;  and 
said  parties  fortheragreethat  th^wfll  deliv- 
er, as  hereinafter  provided,  a  bond,  a  traecopy 
whereof  Is  hereto  annexed,  all  of  the  stipnla- 
tlons  and  agreements  of  the  obUgors  In  said 
bcmd  being  made  a  port  at  tiiis  agreement, 
the  same  In  all  respects  as  aough  written 
out  at  lei^rth  her^  Third.  It  Is  also  mutu- 
ally agreed  that  the  said  accoont  and  state- 
ment of  assets  shall  be  placed  by  said  San- 
bom In  the  hands  of  Fred  L.  Wells,  of  Port 
Huron,  Mldilgnn,  In  escrow,  to  be  filed 
him  In  the  probate  court  as  herehufter  pro- 
vided, as  soon  as  examined  by  the  first  par- 
tin,  and  that  the  said  bond  dun  be  execut- 
ed by  the  parties  of  the  first  part  hereto, 
without  date,  and  placed  in  the  hands  of  G. 
F.  Harrington,  of  Port  Huron,  In  escrow, 
with  autiiortty  to  Mm  to  Insert  the  proper 
date  of  the  d^very  thoreof;  and  vpoa  the 
filing  by  said  Wells,  tn  the  probate  court  of 
St  Dair  county,  of  the  said  account  and 
statement  of  awets,  said  Harrtngton  is  im- 
mediately to  deliver  to  said  Wells,  for  sold 
John  P.  Sanbom,  the  said  bond,  having  first 
Inserted  the  propee  date  therein,  to  wtt,  the 
day  of  the  date  of  its  deUvety,  the  sold  party 
of  the  second  port  hereby  agreeing  that  said 
account  shall  be  prepared  and  placed  In  tlic 
bands  of  said  Wells  within  ttie  next  sixty 
days.   Faorth.  It  Is  also  mutnally  under- 
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vtood  and  agreed  that,  out  of  the  aisets  now 
TcmalnlBg  ta  tbe  bands  of  said  szecntor  and 
tnistee.  be  Is  antboilxed  to  take  out  (1)  oB 
tbe  legal  expenses  to  -whltSi  he  has  been  sab> 
}ected,  and  for  ^rtilcli  he  has  become  UaUe, 
itwHiMWfiy  oomiael  fees;  ana  (2>  the  snm  of 
two  tfaonsaad  doU&rs,  as  and  tor  his  nlarr 
and  compensation  as  BQch  executor  and  trae- 
tee,  stlU  dne  him,  in  addition  to  tbe  som  of 
fifteen  hundred  dollars  per  annum. " 

In  pnrsnance  of  this  agreement  the  relator 
filed  his  accomit  as  executor  and  trustee  Feb- 
ruary 9,  1891.  The  bond  mentioned  In  tbe 
nboTe  agreement  was  duly  executed,  and 
bears  date  March  6,  1891.  It  was  in  accord- 
anco  with  the  agreement,  and  recited  that 
the  relator  "has  filed  in  the  ^^obate  court 
for  the  county  of  St.  Glair  a  general  state- 
ment of  bis  aoconnts  ns  encutor  and  tnistee 
under  said  will,  and  a  true  statement  of  an 
assets  of  said  estate  now  remaining  hi  his 
poesestfon  or  ht  hts  control;  and  the  said 
aboTe  oMigors  bare  examined  the  same,  and 
are  satisfied  with  ttte  correctness  thereof." 
This  ACComit  was  allowed  April  7,  1891,  by 
tbe  c<Kisent  of  the  parties,  and,  as  appears 
by  tbe  petition  In  this  ease,  at  the  requf>st  of 
Prederfck  D.  Sanborn,  acting  on  liis  own  be- 
tialf  and  on  tbe  behalf  of  the  other  parties 
Interested,  while  the  petitioner  was  absent 
from  the  state.  June  !),  1891,  the  relator  re- 
signed his  trust,  and  subsequently  Frederick 
D.  Sanborn  was  appointed  executor  and  trus- 
tee in  his  stead.  In  August,  1891,  relator 
tamed  orer  to  his  successor,  Frederick  D, 
Sanborn,  certain  assets  in  his  hands,  and 
dlaima  that  they  constituted  aU  tbe  property 
of  the  estate.  On  October  7, 1891,  Frederick 
D.  Sanborn  filed  a  petition  In  the  protnte 
court  setting  forth,  in  substance*  that  tbe 
aceoant  rendered  by  John  P.  Sanborn  was 
not  correet,  and  that  be  had  not  filed  a  true 
aocoant  of  the  assets  In  his  bands,  and  pray- 
ing tliat  he  be  cited  to  appear  and  render  a 
full  ajid  complete  account  of  said  assets,  and 
to  famish  a  detailed  statement  of  his  doings 
as  executor,  and  that  he  surrender  and  deUr- 
er  up  all  personal  properly  In  his  possession, 
and  that  he  (Frederick)  be  authorised  and 
empowered  to  bring  solt  upon  tbe  bond  for 
such  sums  as  should  be  found  due  from  him 
to  tbe  estate,  if  he  should  foil  to  pay  them 
orer.  No  further  action  appears  to  have 
been  taken  optm  this  petition,  end  It  la  stm 
pending.  Before  relator's  account  was  al- 
lowed, another  agreement  was  made  between 
the  parties,  in  regard  to  an  error  which  re- 
lator claimed  to  have  been  made  in  tbe  ac- 
count rendered  in  18S2.  This  item  was  for 
911,623.00,  claimed  to  have  been  erroneously 
mtared  on  said  account  for  Interest  By  this 
sobseqaent  agreement,  Mebltable,  Frederick, 
and  Mr.  Botsford  agreed  ts  aHow  this  item 
of  Interest,  and  the  relator  agreed  to  waive 
a  dalm  of  f^27S.04  shown  by  said  account  to 
be  doe  him,  and  also  the  92,000  mentioned  In 
tbe  flcst  agreement  It  was  expressly  stipu- 
lateA  la  this  agraenHnt  fliat  It  sboald  in  no 


manner  Interfere  with  or  prejudice  any  of 
the  rights  of  the  parties  under  the  original 
contract  dated  NoTember  10,  1890.  On  Jan- 
nary  25. 1892.  Frederick  D.  and  Mehitable  D. 
Sanbom  filed  a  petition  In  tbn  >ilrcult  court 
fbr  the  county  of  St  Clair,,  on  bebaJf  of  tbetn- 
sdves  and  their  wards,  ijraying  to  be  allowed 
to  ap[)eftl  from  the  allowance  of  relator's  ao- 
coimt  allowed  April  7, 1891.  After  a  hearing 
upon  the  petition,  and  answer  theroto,  the 
coiut  allowed  an  appeal.  The  relator  now 
prays  for  a  writ  of  mandamus  to  compel  the 
respondent  to  vacate  the  order  allowing  said 
appeal.  The  relator  Insists  (1)  that  lae  pe- 
tition for  an  appeal  makes  no  mch  showing 
88  the  statute  requires  In  order  to  Justify  on 
BppeBl  after  the  expiration  of  the  time  al- 
lowed by  the  statute;  and  (2)  that  the  agree- 
ment above  given  Is  conclusive  upon  the  par- 
ties, and  bars  the  right  of  appeal. 

The  statute  provides  that  if  any  jjersou  ag- 
grieved by  any  act  of  the  Judge  of  probate 
Shall,  from  any  cause,  without  detanlt  on  his 
part,  have  omitted  to  claim  or  prosecute  his 
appeal  according  to  law,  the  drcnlt  court,  if 
It  shall  appear  tliat  Justice  reiiulres  a  revision 
of  the  case,  may.  on  the  pedtton  of  the  party 
aggrieved,  and  upon  such  terms  as  It  shall 
deem  reasonable,  allow  an  appeal  to  be  taken 
and  prosecuted  with  the  same  effect  as  If  it 
had  been  done  seasonably.  How.  St  S  3784. 
If  the  petition  for  leave  to  appeal  seta  fortli 
snlfldeat  facts  to  call  for  the  exercise  of  the 
discretion  of  the  circuit  court  and  such  dis- 
cretion has  been  exercised,  this  court  will 
not  Interfere.  The  petition  in  this  case,  for 
leave  to  appeal.  Is  very  lengthy,  gives  a  de- 
tailed statement  of  the  dealings  of  the  exec- 
utor and  trustee,  and  makes  certain  charges, 
whlcti  It  is  unnecessary  to  state  here.  The 
truth  of  such  charges  should  not  be  deter- 
mined upon  ex  parte  ftfiowlng,  but  only  upon 
evidence  produced  In  open  court,  where  the 
truth  can  be  elicited  by  examination  and 
cross-examination.  We  are  therefore  only 
concerned  to  determine  whether  the  petition 
seta  forth  sufficient  facts  to  give  the  court 
Jurisdiction.  In  order  to  Bthow  that  the  pe- 
titioners acted  without  default  upon  their 
part,  in  not  taking  an  appeal  within  the  stat- 
utory time,  they  allege  that  the  executor  no- 
afled  Frederick  D,  Sanborn  that  If  he  would 
appear  in  tils  office  August  8,  1891.  he  would 
turn  over  to  him  the  assets  and  popers  of  the 
estate;  that  Frederick  Sanbom  and  wniiam 
Botsford  went  to  said  office  at  the  time  spec- 
ified, but  that  the  executor  did  not  appear, 
but  that  his  attomey  ai^cared  and  delivered 
to  Frederick  certain  notes  and  mortgages, 
and  stated  that  that  was  all  of  the  assets 
which  said  Sanbom  had  to  deliver  at  that 
time;  that  some  days  thereafter  his  sold 
attomey  sent  to  Frederick  a  mortgage  and  a 
certificate  Issued  in  the  year  1873,  as  receiver 
of  the  Chicago  A  Lake  Tluron  Railroad,  paya- 
ble to  Henry  Howard  and  John  E.  Miller  for 
$9,500;  that  said  certificate  was  worthless, 
and  that  there  was  nothing  opmi  It  to  ludl- 
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rate  that  It  belonged  to,  or  was  the  property 
ot,  the  estate;  that  petitlonera  did  not  know 
until  Angast  8, 1891,  that  It  was  claimed  by 
the  «ecutor  that  said  certificate  belonged  to 
said  estate,  and  that  they  had  never  before 
that  date  heard  of  the  existence  of  a^d  cer^ 
tlflcate;  tliat  in  the  year  1880  said  executor 
purchased  for  said  estate  $20,000  of  bonds  of 
a  certain  railway  coinpaiiy;  that  in  1881  or 
1882  be  also  piu-chased  for  said  estate  $20,000 
of  certain  railroad  car  bonds;  thathehosfallsd 
to  acoonnt  tar  said  bonds,  or  to  turn  them 
over  to  his  successor,  and  that  they  "were 
not  aware,  nor  did  th^  learn  of  the  fact, 
that  said  railroad  bonds  and  said  railroad  car 
bonds  were  not  embraced  In  a^d  statemoit 
of  assets  claimed  to  be  in  the  hands  of  said 
Sanltom  until  the  edxty  days  In  whic^  they 
might  hare  appealed  from  the  allowance  of 
said  account  had  ^Ired."  It  is  unnecessary 
to  mention  any  other  items  referred  to  In  the 
petition.  It  Is  true  that  these  allegations  are 
dented  by  the  executor  in  his  answer  to  the 
petition  for  an  appeal,  and  that  he  states 
therein  that  the  petllloners  were  folly  in- 
formed In  regard  to  the  assets  of  the  estate, 
and  his  doings  as  executor,  and  that  the  set- 
tlement  was  made  with  'ttw  full  knowledge 
of  all  Uie  facta.  But  the  truth  of  these  state- 
ments cannot  be  determined  in  this  proceed- 
ing. The  iu»peal  is  not  to  be  doiled  upon  the 
denial  of  an  Interested  part?  of  the  facta  al- 
leged in  the  petition.  If  this  were  so,  an  ap- 
peal could  very  rarely  be  granted.  It  Is  with- 
in the  powor  and  duty  of  the  court  to  whom 
ttie  petition  la  addressed  to  consider  both  the 
petition  and  answer,  and  determine  <1) 
wlKther  the  petitioner  Is  wltliout  defeult; 
and  ^)  whether  It  appears  that  Justice  re- 
quires a  revision  of  the  case.  The  petition  In 
this  case  sets  forth  mifflciHit  to  caU  for  the 
exerdse  of  this  Judgmrat  on  Oie  part  of  the 
[»urt,  and  therefore  we  cannot  dlsttirb  it 
Smith  7.  Oircuit  Judge,  82  Mich.  93,  43  N.  W. 
Kep.  1123. 

The  second  qneattcm  Is  more  difficult  of  de- 
termhiatlon  than  tbe  first,  in  so  far  as  it  re- 
lates to  the  rlghta  of  the  int»«sted  parties, 
who  were  of  age,  and  competent  they 
the  sole  parties  interested,  a  more  careful 
examination  of  the  record  and  the  right  of 
the  parties  wOuld  be  required  than  we  now 
feel  called  uptm.  to  give.  So  far  as  suidi  par- 
ties are  ccmeemed,  there  Is  much  force  in  the 
portion  sjflTOcated  by  tlie  learned  counsel  toi 
the  relator,  that  12ielr  voluntary  agreement  is 
binding  uiion  them.  It  they  fully  understood 
the  situation,  and  the  circumstances  and  facts 
as  set  forth  by  the  relator,  there  is  no  good 
reason  why  tti^  should  not  be  bound  by  their 
agreement  If,  however,  the  true  sttuatlou 
was  concealed  from  them,  and  they  acted, 
In  making  such  agreement  npon  the  r^re- 
aentatlons  of  the  executor  that  the  account 
and  statement  of  assets  were  true,  while  in 
fact  they  were  false,  such  agreement,  both 
by  authori^  and  in  reason,  would  not  be 
binding.  Inasmuch  as,  under  the  view  we 


tske  of  the  case,  the  writ' of  mandamus  must 
be  denied,  we  think  it  unnecessary  to  express 
a  further  opinion  upon  this  branch  of  the 
case,  but  leave  it  to  be  determined  upon  the 
merits,  as  they  shall  appear  at  the  trial 

But  the  rights  of  infants  and  an  Incompe- 
tent are  involved  in  this  controversy,  'iliey 
are  wards  of  the  courts,  and  it  is  the  duty  of 
the  courts  to  see  that  their  rights  are  pro- 
tected. Ouardions  cannot  stipulate  away  the 
ri^ts  of  property  of  their  wards,  without 
good  and  suffldent  oonatderation;  and,  vrhem 
it  appears  to  the  court  that  this  has  been 
done,  any  agreemoit  accomplishing  that  re- 
sult will  be  promptly  set  aside.  As  to  these 
Infants  and  the  Incompetent,  it  was  the  duty 
of  fbe  executor  and  trustee  to  file  in  the  pro- 
bate court  an  itemised  account  of  his  receipts 
and  disbursemoLts,  and  an  accurate  state- 
ment of  the  property  In  his  hands,  in  whldi 
they  were  interested.  Tbe  guardians  of  these 
wards  were  not  Justlfled  in  settling  with  the 
executor  without  such  true  account,  and  with- 
out obtaining  fOr  their  wards.  If  possible,  the 
oitlre  property  due  them.  We  are  not  to  be 
understood  as  holding  that  the  account  filed 
by  the  executor  In  this  case  is  not  sufficiently 
i^edflc.  TtaA  must  be  determined.  In  the 
first  instance,  by  the  court  which  hears  the 
case;  and  it  must  determine  whether  a 
more  specific  account  shall  be  filed  before 
proceeding  with  the  case.  Where  the  proper- 
ty of  wards  Is  Interested,  It  Is  the  duty  of 
probate  oonrta  to  examine  the  accounte  very 
carefully,  and  to  see  that  thdr  righte  are 
protected.  Sudi  courts  should  not  accept  the 
sttpulattons  of  parties  without  examination. 
Whenever  It  appears  upmi  petition  to  the  dx- 
cnlt  court  that  sudi  an  account  has  been  Im- 
providently  allowed,  and  that  the  property 
rl^ts  of  wards  have  been  Injuriously  affect- 
ed. It  wonM  be  a  very  exceptional  case.  In 
wUdi  tiie  court  should  not  gnnt  the  leave 
to  appeal.  The  law  does  not,  under  those  cir- 
cumstances, vldt  tike  default  at  the  guardian 
upon  them.  They  are  without  default,  and 
are  not  left  to  punue  their  remedy  against 
the  guardian  who  may  be  in  defftidt  It  fol- 
lows that  the  writ  must  be  doiled,  with  coats. 
The  oflier  justices  concurred. 


McLBLLAMD  v.  A.  P.  COOK  CO.,  Limited. 

(Sopreme  Court  of  Michigan.    Feb.  8,  1803.) 

UoBTOAaas— Actios  to  Bet  Abids  FoaECLoauKS 
—Tender. 

Compt^nant  raed  to  set  aside  the  fore- 
closure of  a  parchase-moDey  mortgage  on  the 
grouod  that  there  had  been  a  tender  of  the 
amount  doe.  PreviotiB  proceedings  had  been 
bronriit  by  oomplaioant  on  accoont  of  failure 
of  title,  and  incnmbraoces  in  the  shape  of 
taxes,  but  had  been  discootinued.  Complain- 
aut,  in  talkiilg  about  tlie  matter,  always  in- 
risted  that  the  taxes  should  be  remored  by  de- 
fendant. The  tender,  if  made  at  all,  was  while 
the  question  of  taxes  was  bdng  agitated,  and 
before  the  previous  proceedings  bad  been  be- 
gun :  yet  no  claim  of  tender  was  made  In  those 
I  proceedings.    All  tlie  circunutanoe%  asjweU  as 
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drfendantfs  teathnoM,  contrmdietea  tbe,  claim 
that  anr  tender  hid  been  nutda.  Hflhi,  that 
the  tender  was  not  wtabUahed. 

Appeal  from  (drcult  court,  Kent  ooiiiit7t 
In  chancery;  WUllam  B.  Gror^  Jtidge. 

Bill  J<^  Mcljelland  against  the  A.  F. 
Cook  Company,  Limited.  Decree  for  defend- 
ant Oomplalnant  appeals.  Affirmed. 

Westennan  ft  Westerman,  for  appellant 
Stnart  ft  Knappen  and  Weaver  ft  Wearer* 
for  appeUeei 

U)NG,  J.  Tbla  Un  la  fiM  to  aet  aaUte  a 

mortgase  forecloanre^  and  for  a  dladiarge  of 
the  mortBage  Uen  on  the  claim  that  a  tender 
bad  been  made  of  the  amount  due,  and  for 
other  cansM  stated  In  the  WL  The  prem- 
ises wetB  pnrrhiiTifwl  hj  complainant  of  Addl- 
stm  P.  Cook,  (now  deceased.)  oa  August  12, 
1S75,  <m  a  oontraot,  the  oora^alnant  pacing 
$100  down,  fba  purchase  price  bdng  $2,000. 
At  that  time,  Cook  h^  the  land  under  a 
part-paid  certificate  from  tlie  state,  It  being 
swamp  land,  the  patent  not  having  been  Is- 
sued, though  the  certificate  was  issued  De- 
cember 15,  1853.  After  the  cerUflcate  was 
Issued,  taxes  wore  assessed  from  year  to 
year,  down  to  1875,  but  were  not  returned, 
or  were  rejected  by  reason'of  the  land  being 
swamp  land,  and  part  paid.  Up  to  this 
time  the  oommisslonen'  books  showed  about 
1600  deUnqneat  taxea.  Januaj?  15,  1876, 
complainant  paid  Mr.  Cook  $700  more,  and 
took  a  deed  ocmtolnlng  the  general  covenants 
of  warranty,  the  deed  being  dated  to  corres- 
pond  to  the  date  of  the  contract  Complain- 
ant on  obtaining  the  deed,  executed  to  Cook 
a  mortgage  upon  the  land  for  the  remaining 
$i;200;  payable.  $100,  January  1.  18T0,  and 
$100  awmmiiy  thereafter,  with  Interest  at 
7  per  cent,  with  rl^t  to  pay  the  whole 
amount  at  any  time.  Comjdalnant  entered 
into  poeseaslon  of  the  pr«nlaea,  and  is  still  in 
possesslou.  Later,  Mr.  Oaok.  assigned  the 
mortgage  as  coUa.teral  to  a  loan  to  the  Peo- 
ple's Savings  Bank  at  Mandiester,  but  never 
disposed  of  the  mortgage.  February  23, 
18S7.  complainant  filed  a  bill  In  the  I<en8wee 
county  drci^t  court  In  chancery,  against  Mr. 
Cook  and  his  wife,  and  the  Manchester  bonk, 
alleging  that  at  the  time  <^  the  contract  of 
purchase  he  did  not  know  that  Mr.  Cook  bad 
not  a  title  In  fee;  that  he  had  since  learned 
that  Cook's  only  title  was  under  the  swamp- 
land certificate,  and  that  a  large  amount  of 
taxes  had  accumulated  against  the  land; 
that  the  deed  given  should  have  contained 
covenants  of  seism  and  against  incumbrances; 
and  that  he  accepted  the  deed  of  general 
warranty  xmder  misappr^enslon  of  the  ef- 
fect of  such  deed;  and  that  he  feared  that 
Cook  would  dispose  of  his  interest  In  the 
land;  and  that  he  had  disposed  of  the  mort- 
gage. Mr.  Cook  answered  this  bill,  setting 
up  the  true  state  of  the  title,  and  denying 
that  anything  was  done  to  mislead  complain- 
ant; and  alleged  that  the  latter  was  fully  ad- 


vised of  the  state  of  the  title  wbfln  he  por- 
ofaased.  and  ttiat  he  could  and  would  make 
good  the  UUe^  botti  legally  and  peounlazUy. 
npoo  tbe  ooToiftnts  contained  In  Us  deed; 
and  dolled  that  complainant  was  in  any  way 
jeopardised.  This  case  was  put  at  laroe,  and 
the  case  referred  to  the  commissioner  to  take 
proofs.  Some  testimony  was  taken,  bat  the 
cause  was  never  ready  for  hearing  until  after 
Mr.  Cock  died.  For  the  purpose  ai  settling 
his  rights  VDSet  the  swamp-land  cerUflcate, 
Mr.  Cook  had  caused  ndt  to  be  begun  against 
flift  commissioner  of  the  state  land  office,  iba 
remit  being  timt  the  court  held  tiiat  the 
commissioner  must  issue  patents  on  the  pay- 
ment of  purchase  price  and  Inbnrest  with- 
out payment  of  taxes.  Bobertstm  v.  Commis- 
sioner. 44  Mich.  274,  6  N.  W.  Bep.  668.  Patr 
ents  were  issued  In  accordance  with  this  de- 
cision, containing  reservation  of  Uena  which 
tbe  state  might  htOA  for  taxes  assessed  and 
ronalnlng  impald.  Mr.  Coc^  thereafter  paid, 
as  it  is  claimed,  aU  legal  taxes  assessed 
against  the  land  so  far  as  they  wore  Incum- 
brances upon  these  lands.  On  December  28. 
1888,  Mr.  Cook  assigned  this  mortgage  to  tiie 
A.  P.  Cook  Company,  limited.  Mr.  Cook 
died.  Intestate,  In  April,  1880,  and  the  chait 
oery  suit  thereoftw  was  revived  In  Its  name. 
The  case  was  brous^t  on  for  heaxlng  on 
pleadings  snd  proofs  to  be  taken  In  trpen 
court  The  complainant  declined  to  proceed, 
and  the  bill  was  dismissed,  with  costs,  Feb- 
ruary 10,  1891.  Delffldant  then  began  stat- 
utory foreclosure  of  the  mortgage,  -whea 
the  present  bill  was  filed  by  tbe  oomj^aln- 
ant;  setting  up  to  some  extent  the  fonnw 
suit  and  tlie  proceedings  therein;  alleging  as 
grounds  of  relief  the  same  grounds  embraced 
In  the  first  Ull  as  to  title  when  contract  of 
sale  was  made,  and  Incumbrances  then  exist- 
ing thereon;  but  alleging  no  present  failure 
of  title,  and  no  present  Incumbrances,  and 
mwtti'pg  no  claim  of  Mr.  Coca's  tna(^vaii7, 
or  any  threatened  Injury  to  complainant's 
lights,  but  alleging,  however,  for  the  first 
time,  what  is  claimed  to  have  been  an  abso- 
lute, unconditional  tender  of  the  fuU  amount 
due  on  the  mortgage.  On  filing  the  bill,  on 
injunction  was  issued  restraining  the  fore- 
closure proceedings,  which  w^  thereafter 
discontinued.  Issue  was  Joined,  and  the  case 
Kmoved  to  the  Kent  droult  by  reason  of 
the  disqualification  of  Judge  Lane  to  hear  the 
case.  The  answer  filed  fully  meets  all  the 
equities  of  the  bill,  sets  up  In  bar  of  tbe 
pi^sent  salt  the  adjudication  In  the  former 
suit  and  ssks  the  benefit  of  a  demurrer. 
Proofs  were  taken  hetore  the  commissioner, 
and,  on  the  hearing  in  tbe  court  below,  the 
court  found  that  no  legal  tender  had  ever 
been  made,  fixed  the  amount  doe  on  the 
mortgage,  and  awarded  foreclosure  and  or- 
der of  sale  for  the  amount  so  found  due  In 
default  of  payment  From  this  decree  com- 
plainant appeals. 

We  think  the  court  below  was  not  in  error 
In  Us  conclusions.  No  showing  was  made 
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Out  Up.  QxA  mafle  any  ndarepmentattmB 
In  regard  to  his  title  at  tbe  time  the  contraot 
of  sale  m»  ereouted,  or  wboi  Oe  deed  wu 
glTOi;  and  no  ^fort  wea  made  to  ahtnr  that 
Mr.  Oook  did  not  bave  a  good  and  perfbot 
lltle  to  tte  land  a»  eaily  aa  1881.  No  tfunr- 
Ing  was  made  by  the  oomptainant  that  he 
had  Boffered  any  damage  or  Iocs  whateTer 
hy  reaam  of  -ttie  defect  In  tbe  title  prior 
to  that  ttane^  or  lhat  he  wa»  In  any  way 
Injured  by  the  faet  tHat  Ur.  Cook  did  not 
have  a  patent  to  tbe  land  at  tiie  time  of  bla 
conveyance  to  tbe  complainant,  or  by  reaaon 
of  the  mipald  taxefl.  He  baa  paid  no  more 
Interest  on  bla  mortgage  than  he  would  oth- 
erwlse  bare  paid.  When  the  title  was  per- 
fected by  the  taUnff  of  llie  patent  by  Mr. 
Oook  from  the  state,  and  on  tbe  payment  of 
all  the  TaUd  taxes,  oomplainant  stltt  refused 
to  pay  bl8  mortgage  and  the  Interest  thereon. 
He  baa  been  In  poaeesslon  of  the  premiaea 
oontinuoa^,  and  has  never  been  disturbed 
1^  any  one^  or  even  threebmed  with  llttgar 
tlon  growing  oat  of  the  state  of  Hio  title  or 
the  tneumbnmoee.  If  be  bad  any  rl|^  of 
aotioB,  It  could  only  have  been  upon  the  cov- 
enants of  warranty  in  bis  deed.  Jimes, 
Uortc.  H  IGOl-lSOO. 

In  fact,  about  tiie  only  def«iae  of  which 
there  la  any  pretoue  or  claim  la  the  alleged 
tender.  It  would  pn^t  no  one  to  set  out 
the  testimony  which  oomplainant  dHlms 
showB  a  twder.  We  bare  examined  It  wHb 
great  oare^  and  are  led  to  the  condnalon 
that  no  unconditional  tender  of  the  amount 
due  <m  the  mortgage  la  diown.  It  la  evident 
that  many  taUta  were  had  about  the  matter, 
but  the  oomplainant  always  Inalsted  that  the 
lends  were  incumbered  liy  these  taxes, 
irtiiGb  Hr.  Co(A  must  remove,  aa  the  oom- 
pbiinant  wanted  bia  title  made  perfect;  and 
tt  la  not  aatlafliotoidEly  flihown  that  he  was 
willing  to  pay  the  amomit  of  the  mortgage 
until  this  was  dcme.  Hla  tmder,  If  made  at 
all,  waa  In  1877,  and  while  tbe  question  was 
being  agitated  about  these  taxea,  and  before 
tbe  first  bill  waa  filed;  yet  no  claim  was 
made  ot  a  tender  thnt  bill.  All  the  cfr^ 
cumatancea  surrounding  Uie  case,  as  well  as 
defendant's  teadmooy,  omtradlet  the  oom> 
plalnant*B  claim  that  a  tender  was  made  aof- 
flolttit  to  &K!bar^  the  Hen  of  tbe  mortgage. 
We  tldnk  the  oourt  bdow  reached  the  right 
oonclnsioii,  and  the  decree  will  be  affirmed, 
with  costs. 

We  eaS  attratton  to  the  tact  that  no  Index 
ia  furnished  with  this  record,  and,  bad  the 
ease  been  reversed,  no  costs  would  bave  bceu 
granted  to  the  party  appealing.  The  other 
jnaUoes  oonoorred. 


DAMON  V.  DB  BAR  tt  aL 
(Snpreme  Court  of  Michijran.    Feb.  10,  1803.) 
FoBUSR  Decision  — Revilw       Hecosd  Apj'eal. 

On  a  second  appeal  tbe  court  will  not 
fevlew  its  former  deeiaion,  oa  sabataatially  the 


aame  state  of  facts,  on  the  ground  that  it  was 
mlaled  od  the  former  hearing  as  to  the  points 
In  dispute,  since,  if  the  court  was  misled,  it  was 
tbe  duty  of  tbe  party  now  appealing  to  ask  for 
a  rehearing. 

Erixjr  to  circuit  court,  Sa^naw  county; 
Ghauncey  H.  Ga^e,  Judge. 

Action  by  Orion  W.  Damon  against  Sim 
De  Bar  and  Otto  Frelltz  on  a  proiulasory 
note.  There  was  a  judgm^t  entered  on 
the  verdict  of  a  jury  In  favor  of  pialntlfl'. 
by  direction  of  the  coiu-t  Defendants  brln^r 
error.  Affirmed. 

For  repwt  of  deciaton  on  former  ^peal, 
see  47  N.  W.  Rep.  216. 

Trask  ft  Smith,  for  appeDanta.  Holden 
ft  Bradt,  for  appellee. 

McORATH.  J.  In  this  case  plaintiff  recov- 
ered a  Judgment  of  $11.40.  Tbe  case  was 
bef^  tbta  court  in  S3  Midi.  282,  47  N.  W. 
Rep.  216.  and  It  was  there  hdd  that  tbe  cir- 
cuit Judge  should  bave  instructed  tbe  Jury 
to  render  a  verdict  fOr  tbe  plaintiff.  Up- 
on the  aeoond  trial,  upim  substantially  the 
same  record,  the  drcult  Judge  did  direct  a 
verdict,  and  def^dants  appeal.  It  Is  in- 
sisted that  this  court  was  misled  upon  tbe 
former  hearing  aa  to  the  points  In  ffi^ute, 
and  counsel  for  defmdants  closes  bis  brief 
with  the  following:  "We  respectfully  In- 
rist  that  tbe  charge  of  the  court  on  the  oth- 
er trial  was  corrwrt."  If  couns^  entertained 
the  impression  that  the  court  was  misled  up- 
on the  former  bearing,  It  was  Ids  duty,  botb 
to  his  client  and  tbia  court,  to  ask  fbr  a  reh?ar- 
ing.  It  is  well  settled  that  a  rule  of  law, 
as  laid  down  by  tlils  court  in  tbe  decision 
of  a  cause,  is  to  be  applied,  upon  ^e  same 
state  of  facts,  bi  all  subsequent  proceedings 
iu  that  cause.  Newberry  v.  Trowbridge,  13 
Mich.  203;  Mynning  v.  Railroad  Co.,  C7 
Mich.  677,  85  N.  W.  Rep.  811.  rPbe  Judg^ 
ment  must  therefore  be  affirmed.  The  ottaer 
Justices  concurred. 


WEBBER  et  al.  v.  TURNER  et  al. 

(Snpreme  Coort  of  MlcUgan.    Feb.  10,  18^> 

PRoMi8sn«T  Notes— Patmbst—Evidkxce. 
Id  an  action  on  notes  of  a  Ann,  indorsed 
by  T.,  a  former  partner,  one  of  defendants,  the 
ouly  witness  in  uieir  behalf,  testified  that  after 
the  execution  of  tbe  notes  the  firm  became  in- 
solvent; that,  after  consultation  with  plaintiffs 
and  other  credttMv,  a  stock  company  w as- 
formed,  and  stock  waa  Issued  to  creditors  for 
the  auiotuits  due  thera  rs^ectirely;  that  stock 
was  issued  to  plaintiffs,  to  on  amotiqt  some- 
what in  excess  of  indebtedness  to  tbem  on  notes 
other  tbnn  those  in  salt:  that  stock  was  issued 
to  T.  to  tbe  amount  of  the  latter  notes;  that  T. 
subsequently  became  Insolvent,  and  assigned 
to  plaintiffs,  in  their  absence,  nil  his  stock,  ex- 
cept two  shares,  retained,  on  witness*  suggea* 
tion,  to  enable  him  to  remun  as  a  director: 
that  when  the  atock  was  tninsferred  on  the 
company's  books  nothing  was  said  in  regard  to 
the  notes  as  related  to  the  transfer;  and  that 
afterwards  the  witness  indorsed  on  tbe  netes 
the  amonnt  which  plaintiffs'  stock  exceeded  the 
ether   indebtedness.    No  demand  was  after- 
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wards  made  by  plaintUfi  for  pcindpal  or  Inter- 
«at  prior  to  ctHnmencing  suit  Bad,  that  Um 
court  ihoiild  bare  directed  judgment  for  plain- 
tiffs on  the  Dotes. 

BfFor  to  circuit  court,  Montcalm  county; 
Tcmon  H.  Smitli,  Judge. 

Actloa  by  Oscar  Webber  and  Clarence  W. 
Chapln  sfialnst  Harriet  N.  Turner,  Montgom- 
ery A.  Beynolds,  and  WUiiam  F.  Turner  on 
promlaeory  notes.  There  was  a  judgment 
entered  on  the  verdict  of  a  Jury  In  favor  of 
defendants.  PlolntUEs  bring  error.  Rercrscd. 

P.  A.  MUler  and  GUIs.  Nichols  «  iliUer, 
for  appellants.  M.  C.  Palmer.  Olorse,  Mo- 
Garry  &  McKnii^  of  counsel.)  for  appel- 
lees. 

LONG,  J.  The  mnln  question  In  this  case 
Is  whether  there  wns  any  testimony  tending 
to  show  that  the  stock  In  question  was 
transferred  In  payment  of  the  notes  in  suit 
It  iqipean  without  contradiction  that  the  de- 
feodnnta,  who  were  operattDg  a  large  fionr- 
tng  mQI  at  StJinton,  Montcalm  county,  Ml<di., 
some  time  In  May,  1887,  became  lasoWent. 
Thereupon  they  called  tlielr  creditors  to- 
gether for  the  purpose  of  molclng  some  sat- 
isfactory arrangement  with  them  by  which 
the  property  they  then  owned  ahotrid  pay 
the  debts.  At  this  time  some  of  the  indebt- 
edness was  evidenced  by  notes  Indorsed  by 
different  parties,  some  by  notes  of  tlie  firm 
Indorsed  by  one  of  Its  members,  and  some 
obligations  for  which  no  notes  were  Issued. 
Cpon  Gonsultntion  with  the  principal  credit- 
ors, anion;:  whom  were  the  plolntUTs,  who 
perttdpateil  in  the  negotiations,  It  was  decid- 
ed to  put  the  entire  pn^terty  of  the  defend- 
ants into  a  stoclc  company,  and  Issue  stock 
to  the  difforeut  creditors,  tn  proportion  to 
the  debts  held  by  them.  In  payment  and  sat- 
isfaction of  such  debts.  The  arrangement 
was  oonsnnunated,  the  corporation  .  organ- 
ized, the  assets  of  the  firm  transferred  to  It, 
and  stook  issued  to  each  creditor  In  the 
amount  of  the  Indebtedness  In  payment 
thereof.  There  were  certain  small  debts 
which  were  not  provided  for  In  this  way. 
but  wHue  personal  property  and  bank  book 
accounts  were  retained  by  the  defendanm, 
converted  into  money,  and  those  small  debts 
paid. 

It  la  oonteuded  by  defendants  that  the 
agreement  between  them  and  tlielr  oredltors 
waa  that  this  stock  should  be  taken  In  full 
payment,  discharge,  and  satisfaction  of  their 
debts.  At  this  time  the  pi«i»riffa  held  the 
firm  notes  fbr  nearly  f0,500,  and  stock  was 
Issued  to  them  for  |G,900.  The  firm  notes 
rep resen ting  this  indebtedness  were  retained 
by  the  plaintlfTs,  and  not  delivered  to  de- 
fenduits  until  about  sU  months  afterwards. 
When  stock  came  to  be  issued  for  the  in- 
debtedness that  was  represental  by  the  in- 
dorsed  notes,  It  was  Issued  directly  to  a  Mr. 
Weatbcrwax,  who  was  an  Indorser  on  one 
«(  tbe  notes*  and  to  William  F.  Tunier,  who 
waa  an  Indorser  on  notes  to  the  amount  of 


SU,000,  be  reoeivlnr  SU.000  of  tte  stock 
nnder  this  arrangesnent,  as  ft  waa  odgbiaUy 
ojmtemplated  that  It  eiu>aid  be  done.  No  de* 
raand  was  ever  made  uptm  the  defendants 
for  payment  of  lurhiolpQi  or  Interest  nntU  tlie 
snlt  in  qucfltien  waa  brougtat.  nie  testimony 
was  taken  before  the  court  and  Jtiry,  and, 
under  tbe  charge  of  the  oomrt,  snbmttfied  to 
the  jnry,  who  foimd  -Itie  lasue  tn  tevar  of 
tbe  defendants,  nod  rendered  Judgment  for 
them  for  the  difference  between  tbe  amount 
of  stock  tomed  over  to  the  idalntUFs  and  the 
amount  of  indebtednev  doe  from  the  de- 
fendants to  tlie  plaintUCs,  whldi,  iq>on  mo- 
tion tor  new  trial  was  remitted,  and  Is  not 
now  before  the  ccort  All  the  errors  u- 
signed  relate  to  the  charge  of  the  oourt  as 
given,  as  tliere  weiv  no  requests  i^opoeed, 
no  testimony  offered  which  was  ezclttded, 
and  no  exoeptian  to  tastlmony  Introduced. 
The  plaintiffs  introdneed  the  notes  declared 
npon,  tunounting,  with  Interest,  to  $15328.89, 
and  rested.  M.  A.  fieynolds,  one  of  the  de- 
fendantB.  was  tten  called  to  testify  tn  bdialf 
at  the  dtfendanta.  From  his  testimony  It 
appears  thnt  tn  May,  18S7,  like  firm  of  Tar* 
ner  ft  Reynolds  becnoie  Insolvettt,  and  called 
their  creditors  together  to  make  an  amnge- 
ment  wldi  tbem  by  wMofa  the  properly  was 
to  pay  the  dcMaL  A  tlbock.  oompany  wns 
formed.  The  plalnUEi  held  notes  axnonnt- 
Ing  to  nearly  f6,S00,  and  stock  was  Ivued  to 
them  for  that  nismmL  These  notes  had  the 
IndoTBement  of  the  wttneae  fieyncMs  only. 
Th^  were  the  «ompany's  own  notes.  WQ- 
Uam  F.  Tnaer  was  an  Indorser  nt  the  time 
iqMm  fll,080  of  «0ier  notes  given  to  ttie 
pfailntltb  the  'firm  of  Tnmer  &  Ile>-Bolds, 
and  stock  was  issued  to  William  F.  Turner 
to  secure  bbu  as  an  Indorser.  Some  time, 
the  last  of  August  or  first  of  September,  Mr. 
Tnmer,  being  tnterested  In  some  lumber  op- 
erations, became  erabaiiusuud,  and  trans- 
ferred his  stock  to  the  plslittiffs,  the  witness 
mubh^  the  transfer.  Neltiier  of  tbe  plolntUfs 
was  present  at  tiie  time.  A  day  or  two  after 
tbe  transfer  was  made.  Glmptn,  one  of  the 
plalQtllCs,  Inquired  of  Beynolds  what  it  was 
about  Turner's  condition.  He  was  ti^l  wbnt 
the  difficulty  was,  and  the  witness  says  that 
Mr.  Chapln  said.  "He  has  transferred  tUs 
stock  to  us."  Witness  said.  "Tes,"  bat  diatlt 
should  be  transferred  on  the  bocks  at  the 
I  company,  to  be  notloe  to  tlie  general  pubUc; 
that  CXiapln  weaift  and  got  tbe  stock,  and 
gave  It  CO  witness,  who  waa  secretary  of  tbe 
company,  and  he  transferred  It  on  the  books. 
Two  diaics  were  left  In  Tnmer*B  name,  at 
the  snggestion  of  the  witness,  so  that  he 
oould  continue  a  <Ureetor,  and  the  balance 
was  tmnsferred  to  tbe  ^alntUBs.  Witness 
was  then  osked,  "What  was  said  at  that 
time  by  yon  to  Mr.  Chapln  obovt  the  trans- 
fer of  this  stock,  regarding  ttiese  notes?*" 
Answer:  "There  was  nothli^  said  about  it 
between  us."  Witness  furtber  testUed  that 
I  he  told  Chapln  Outt  he  bad  sold  to  Turner 
I  not  to  pot  the  stock  tn  bis  genenl  assets  tai 
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bis  aiwlgmaent,  because  the  stock  was  Issued 
to  Mm  to  pay  the  notes,  and  the  stock 
should  go  to  whoerer  held  the  notes.  Wit- 
ness aJso  testlfled  that  the  Indorsemeats 
were  made  upon  tbe  notes,  as  before  stated, 
—that  Is,  that  the  notes  held  by  plaintiffs 
when  they  were  figured  up  were  less  tn 
smotint  by  1272.22  than  the  $6,500  of  Btoc£: 
bdd  by  them,  and  that  amoxmt  was  due  the 
witness;  that  Ghapin  then  delivered  the  notes 
for  which  he  held  the  stock,  and  the  $272.22 
was  Indorsed  on  the  notes  in  suit,  Chapln 
saying  that  would  pay  the  interest  on  those 
notes  to  date.  Witness  himself  made  the 
Indorsements  on  the  notes  as  so  much  paid. 
Mr.  Chapln  was  called  on  behalf  of  tbe 
plaintiffs,  and  testified  that  the  plaintiffs 
never  claimed  to  be  the  owners  of  the  stock 
transferred  by  Turner  to  them,  but  held  it 
as  collateral  security  to  the  notes  In  suit; 
that  the  purpose  of  tbe  transfer  of  the  Tur- 
ner stock  was  to  secure  them  on  tbe  Turner 
indorsements,  whatever  might  happen  to 
bim;  that  there  was  a  surplus  on  the  stod^ 
held  by  them— that  Is.  the  $6,600— over  the 
notes  they  held,  and  that  iSr.  Beynolds  In- 
dorsed It  on  the  notes  Indorsed  by  Turner, 
to  pay  as  far  as  It  would  go;  that  Mr.  Rey- 
nolds made  tbe  Indorsement  with  this  under- 
standing. Defendant  William  F.  Tomer  was 
not  sworn  as  a  witness  In  the  case.  Tbe 
claim  of  the  plaintiffs  Is  that  tbe  stock  was 
taken  by  them  as  secnilty  merely;  while 
tbe  defendants  dalm  that  It  was  Issued  to 
WlUlam  F.  Turner  in  payment  of  these 
notes,  80  far  as  Turner  Sc  Reynolds  are 
concerned;  and  that,  by  Ihe  arrangement 
made  in  August  or  September  following,  the 
stock  was  taken  by  Ibe  plaintiffs  In  full  pay- 
ment of  the  notes.  Snbstantlally  all  the  tes- 
timony bearing  upon  these  questions  has 
been  set  out,  and  upon  which  tbe  court  be- 
low left  the  question  as  one  of  fact  for  the 
determination  of  tbe  Jury. 

Tbe  only  question  discussed  by  oonisel  In 
this  eovtrt  was  whether  tbere  was  testimony 
warranting  tbe  court  in  submitting  the  ques- 
tion to  the  Jury,  plaintiffs  da  Irving  that 
there  was  not  a  scintilla  of  testimony  show- 
ing or  tending  to  show  that  tbe  plaintiffs 
took  the  $11,000  bi  stock  in  payment  of  the 
notes.  The  court  below,  as  we  think,  was  In 
error  in  submitting  the  question  to  the  Jury. 
The  plaintiffs  had  possession  of  the  notes 
which  showed  tbe  Indorsemrats  of  tbe  sur- 
plus over  their  stock  of  $6.S00.  Mr.  Turner 
was  an  Indorser  npon  these  notes.  At  tbe 
time  of  the  first  arrangement.  plalntlfTs  took 
sto<^  for  the  amount  of  notes  held  by  tbem, 
and  not  Indorsed  by  Turner,  and  Turner 
took  tbe  stock  for  tbe  purpose  of  securing 
himself  apott  his  Indorsements  on  tbe  711,000 
of  ttie  notes.  There  Is  nothing  in  tbe  ar- 
rangement made  In  August  or  September 
following  showing  or  tmdlng  to  show  that 
tbe  idalntUCs  agreed  or  Intended  to  surrender 
Uiese  notes  In  salt  to  tbe  defendants  or  Tmv 
ner,  or  to  relieve  tbem  thereon.  On  tbe 


other  hand,  the  proofs  diow  ooncludTely 
that  no  such  agreement  was  made,  bnt  that 
tbe  plaintiffs  treated  the  stock  assigned  to 
them  by  Turner  as  collateral  to  the  notes, 
and  as  farther  sectul^,  which  they  desired 
on  account  of  Turner's  embarrassed  condi- 
tion, so  that  tbe  stock  mlg^t  not  pass  under 
tbe  assignment  to  tbe  general  creditors  of 
Tomer.  Under  the  facts  stated,  tbe  court 
should  have  directed  the  verdict  In  favor  of 
the  plaintiffs.  The  Judgment  below  must  be 
reversed,  with  costs,  and  new  trial  ordered. 
The  other  Justices  concurred. 


TOLITER  T.  BBOWNELIi. 
(Supreme  Coort  of  Mieblgan.   Feb.  UK  1898.) 
JusTicss  OF  TOB  Fbaub  —  Jdhohbst  —  Abssxcs 

THOM  BtaTB— JCRUDICTIOK  — COSTBADICTIOM  OV 

Docket  Entht. 

1.  Where  the  oitries  in  Ibe  jadnnent  dock- 
et of  a  jnstiee  of  the  peace  show  that  a  Judg- 
ment was  entered  on  a  day  od  which  the  jus- 
tice was  not  within  the  stute,  such  Judgment  Is 
void,  for  want  of  jurisdiction. 

2.  Such  justice  will  not  be  permitted,  in  a 
return  to  a  writ  ai  certiorari,  to  show  that  the 
date  given  ia  the  judgment  docket  is  erroneous, 
and  that  the  Judgment  was  rendered  on  a  day 
when  be  had  juzudiction. 

Certiorari  to  James  Fbelan,  a  Justice  of 
the  peace,  to  review  a  Judgment  rendered 
by  such  Justice  against  the  defendant  In  an 
action  by  Henry  T.  Tollver  against  Charles 
R.  Brownell.  Judgment  reversed,  and  pro- 
ceedings quashed. 

Robert  Toang,  for  rdator.  Qeotge  X.  M. 
Collier,  for  respondoit 

GRANT,  J.  Plaintiff  brought  suit  in  Jus- 
tice's court  against  tbe  defendant  Tbe  suit 
was  tried  upon  June  17tb,  and  Judgment 
reserved.  Subsequently  the  Justice  rendered 
judgment,  which  appears  upon  bis  docket 
of  date  June  21st  In  bis  return  to  tbe 
writ  tbe  Justice  s^  that  he  was  absent, 
in  Chicago,  tbe  entire  of  June  21st;  that 
said  Judgment  was  tn  fftct  rendered  June 
20tb,  but  was  erroneously  entered  upon  his 
docket  as  rendered  tbe  2lBt  Upon  ita  face 
tbe  Judgment  was  valid.  This  Is  a  direct 
proceeding  In  the  case  to  question  the  Ju- 
risdiction of  the  justice,  and  is  a  proper 
proceeding  for  that  purpose.  The  docket 
entry  must  control,  and  a  Justice  of  tbe 
peace  cannot  change  his  docket  for  the  pur- 
jose  of  taking  away  or  conferring  Jurisdic- 
tion. Weaver  v.  Lammon,  02  Ml<di.  28 
N.  W.  Rep.  905.  Tbe  Justice,  in  this  case, 
could  not  have  rendered  Jud;;nient  on  tbe 
21st,  because  he  was  beyond  his  Jurisdic- 
tion. Under  tbe  decision  above  dted,  he 
cannot  now  be  beard  to  say  that  his  docket 
Is  erroneous,  and  that  he  rendered  Judg- 
ment on  another  day.  when  be  was  within 
his  Jurisdiction.  It  follows  that  the  judg- 
ment must  be  reversed,  and  tbe  proceedings 
quashed.  Tbe  other  justices  concurred. 
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WORTHINGTON  t.  MAJOR  et  aL 
(Saprenw  Coazt  of  Michigan.  Dec.  22.  1892.) 
RUMAU  or  UOBTeAOB— Undue  Ixfluucs— 8bt- 
TiKO  Aside. 
Deceased,  vUle  al<ft  at  hv  hrather** 
bonae,  Recharged  a  mortffage  axalnst  him  for 
a  laree  amn.  constltutinfc  her  entire  estate,  and 
died  aboat  12  hours  thereafter.  The  discharge 
was  rigned  late  at  night.  Id  the  presence  of 
the  brother's  attoniej,  who  was  sent  for  and 

Srepared  it.  At  7  o'clock  the  same  erenine  the 
octor  found  deceased  in  a  comatose  condition, 
■o  that  it  waa  difficnlt  to  arouse  her,  and  the 
next  morning,  at  5  o'clock,  he  found  her  much 
worse.  Ano&er  brother  of  deceased  called  the 
same  erening,  and  offered  to  ataj  daring  the 
nisfat,  and  was  informed  that  his  services  wen 
Dot  needed.  The  phrriclan  wu  not  advised  of 
the  contenqilated  discharge,  though  the  benefi- 
ciary alleged  that  deceased  had  ^pressed  a  de- 
sire to  make  It  the  day  before.  The  teatimiMir 
nf  the  lawyer  and  those  who  were  present  at 
tht*  signing  was  in  conflict  with  that  of  the  pl^' 
fBfian  as  to  deceased's  oon^tioo.  DeceaBecTs 
mother,  to  whom  she  was  devotedly  attached, 
and  irtio  was  without  means  of  support,  was 
Ifing  rick  at  the  time,  and  nopart  of  de- 
reaaed'a  esUte  waa  left  to  her.  Bad,  that  the 
facta  diowed  incapacity  and  undue  Inflaenee. 

Amieal  firom  circuit  court,  6t  Joseph  coun- 
ty.  In  chancei7;  Noah  P.  Loveridge,  Judge. 

Actkm  muiam  L,  Worthlugton.  ad- 
ministrator of  the  estate  of  Margaret  S. 
Kershaw,  deceased,  against  William  Jnues 
Major  and  EHzabeth  S.  Major.  Judgment  for 
deifendantB.  Plaintiff  ap[>eals.  Reversed. 

R.  R.  Fealer,  George  E.  Miller*  and  George 
S.  Klock,  for  appellant  Bondeman  & 
Adams,  for  appellees. 

McGRATH,  a  J.  This  la  a  bUl  to  set 
aside  the  discharge  of  a  mortgage  executed 
by  a  decedent  a  few  hours  before  her  death, 
on  the  gTonnd  of  undue  Influence  and  iu- 
4»nipetency.  On  December  31,  1888,  Wil- 
liam James  Alajor  executed  to  his  sister, 
Margaret  Kerahaw,  n  mortgage  for  fl4,- 
68&.77,  and,  as  coUnteml  thereto,  assigned 
to  ber  bank  stock,  tlie  par  value  of  which 
waa  $2,000.  In  February,  1890.  Margaret 
Kerahaw  and  ber  mother  were  living  In  a 
small  cottage  on  the  farm  owned  by  defend- 
ant, and  about  80  rods  from  defendant's 
residence.  John  S.  Major,  another  brotlier, 
and  the  only  other  memtier  of  the  fainUy, 
owned  an  adjoining  farm,  and  resided  about 
five  eighths  of  a  mile  east  from  William's 
reridence,  which  was  about  one  mile  and  a 
quarter  from  the  village  of  Centrevllle.  On 
Saturday,  February  S,  1890,  Margaret  and 
her  mother  were  both  Indisposed,  and  were 
bron^t  to  William's  residence.  The  doctor 
was  called  In  that  day;  visited  tbem  again 
on  Sunday,  on  Monday  at  noon,  and  also 
at  about  6  o'dock  In  the  evening,  remalninc 
ontU  7  o'clock;  pronounced  her  much  worse; 
was  called  again  Tuesday  morning  at  5 
o'dock;  found  her  telling  rapidly;  called 
again  at  11  o'clock;  found  her  In  a  coma- 
toee  condition;  and  at  1  o'clock  she  died. 
The  discharge  of  the  mortgage  purports  to 
have  been  executed  on  Monday  the  10th, 


and  It  Is  alleged  to  have  been  executed  at 
about  10  o'clock  at  night  The  discharge 
contains  the  following  recitation:  "And  now, 
being  slc^,  and  not  expecting  to  live,  and 
desirous  of  giving  to  said  William  James 
Major  all  my  worldly  possessions,  to  the  ex- 
clusion of  all  my  other  relatives,  and  all 
worldly  possessions  being  represented  by 
said  mortgage,  and  the  note  accompanying 
It  I  therefore  hereby  fully  discharge  said 
mortgage  and  the  said  indebtedness,  and  re- 
lease the  said  WUllam  James  Major  from  all 
liability  upon  the  same,  meaning  to  make 
full  r^ease  of  all  claims  I  have  against 
said  William  James  Major,  and  choosing 
this  method,  Instead  of  willing  said  mort- 
gage and  notes  to  him;  and  I  therefore  here- 
by declare  that  said  mortgage  Is  fully  paid, 
aatisfled,  and  discharged." 

The  only  persons  present  at  the  execution 
of  the  paper  were  William  J.  Major,  the  at- ' 
tomey  who  prepared  it  and  one  William 
Myers.  William  J.  Major  testlfles  that  he 
had  been  Involved  for  some  time  in  a  legal 
ocmtroversy  with  one  Todd,  bis  brother-in- 
law,  with  whom  he  had  been  In  partnership, 
and  that  a  bill  bad  been  filed  against  him 
claiming  a  large  Indebtedness;  that  his  sis- 
ter had  frequently  spoken  to  him  with  refers 
Mice  to  this  mortgage,  saying  that  she  wished 
that  ttie  Todd  matter  could  be  arranged  so 
that  she  could  discbarge  the  mortgage;  that 
during  "the  afternoon  [oa  Monday]  she 
spoke  again  In  regard  to  this  mortgage  and 
the  Todd  matter,  and  she  said  she  really 
wished  It  could  be  fixed  up.  She  said  that 
she  wanted  to  send  down  for  the  attorney, 
nftining  him,  and  have  him  oome  up  and  have 
bim  make  a  release  of  the  mortgage,  and  an 
assignment  of  the  bank  stock.  I  told  her  I 
thought  that  the  Church  Case  was  in  pro- 
gress; that  be  couldn't  come  until  evening. 
The  doctw  went  away  that  evening.  Just  as 
we  were  ready  to  sit  down  to  supper.  After 
supper  I  went  back  Into  the  room,  and  she 
said,  'Tou  haven't  sent  for  the  attorney,  have 
you?*  I  told  her,  'No;  I  have  not'  She 
said,  'I  wish  you  would  send  for  him  right 
away.'  So  I  went  out  and  told  the  hired 
man  to  hitch  up  the  horse;  that  I  wanted 
him  to  go  over  to  town.  I  went  back,  and 
wrote  a  note  to  Myers  for  him  to  see  the 
attorney,  and  to  have  him  bring  up  a  release 
of  mortgage.  Just  then  John  8.  came,  and  I 
gave  the  note  to  Ernst  and  sent  him  to 
Myers.  John  oame  In  and  vx^e  to  my  sis- 
ter, and  was  about  going  away,  and  did  not 
sit  down.  She  said,  'Stuart  stay  awhile,  and 
sit  down  and  talk  a  little.*  He  sat  down, 
maybe  tea  minutes,  and  tiien  went  out  Into 
the  sitting  room.  He  stayed  perhaps  half  an 
hour."  That  Myers  and  the  attorney  came 
between  8  and  0  o'clock  that  evening.  The 
attorney  pr^iared  the  dlsobai^  and  his  sis- 
ter executed  it  and  also  executed  an  assign- 
ment of  the  bank  stock.  The  attorney  says 
that  Myers  came  for  lilm;  that  he  was  busy 
In  tiw  i^oe;  that  lie  soit  word  to  Myers 
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that  be  was  busy;  tbat,  after  be  got  tbroui^ 
with  bis  bualnesa,— *'I  don't  know  what  time 
it  was,  but  I  Judge  U  was  hsU  past  nine,— 
2  west  out  Into  the  other  offioe,  and  found 
Myere,  and  we  n>de  up  to  tbe  boose.  Went 
into  the  bedroom.  She  pot  out  her  band. 
I  tot*  it  I  said,  'Mrs.  Kerstuiw,  yoa  are 
aick,  and  I  did  not  bear  of  it  vntfl  this  eren- 
lufi.'  Sbe  said.  'Yea;  I  am  qnlte  aldkf  and 
die  said,  1  Bent  for  jon.'  I  said  to  her, 
'What  do  70U  want;'  and  die  said,  'I  want  to 
discharge  the  mortgage  that  I  bold  against 
James,  and  I  want  to  give  him  wbat  I  have 
got.*  Tbat  Is  as  near  as  I  can  recollect  «f. 
I  don't  remranber  the  exaot  language.  1  said 
to  bar,  lira  Kenbaw,  would  It  not  be  better 
to  make  a  irill?*  And  abe  asld.  1  don't  want 
to  make  a  wflL  I  prefer  to  discharpe  the 
mortgage.*  And  I  bad  smne  other  talk  with 
her,  quite  s  considerable  of  It,  and  the  talk 
woa  protiably  Ave  or  ten  minutes.  I  then 
said  to  her,  'Tery  wen,  I  will  draft  the  pa- 
per;'  and  I  stepped  ont.  I  said  to  her,  be- 
fore that,  I  would  have  to  hare  the  mort- 
gage. I  staged  out  taito  the  other  room, 
and  said,  "Me.  Major,  Mrs.  K«^aw  wanta 
me  to  discharge  the  mortgage  that  abe  holds 
against  yoa.  Wltere  is  lt7*  James  ga-re  me 
the  mertgnge.  I  took  the  mortgage,  and  sat 
down  and  drafted  lius  dlscfasige,  wmA,  after  I 
bad  drafted  it,  I  took  it  up  and  w^t  Into  the 
bedroom  wtief*e  Urs.  Kenfeaw  was,  and  I 
reftd  tt  to  her,  and  asked  ber  U  tliat  was 
what  abe  -^ranted,  and  she  said,  That  wUl 
do.'  Tbat  Is  the  language  die  used,  as  near 
as  I  can  reeolleot  'Very  well,  tiira,'  I  snld, 
*70n  algn  tt;*  and  I  bonded  the  paper  to  her, 
and  I  got  a  pen  and  some  lixk  and  a  book, 
and  gare  ber  tbe  book,  or  I  pot  It  down, 
and  sbe  started  to  write,  tying  down.  She 
said,  1  can't  write  mf  nsme  lying  down. 
Tom  wUl  have  to  fift  me  up.'  She  then  sat 
vp  M  bed,  with  her  feet  out  of  bed,  her 
book  cm.  her  lap,  and  rigned  her  name  to 
Uw  paper.  I  reeoUect  that  ahe  didu^  b1|^ 
it  Tery  weQ,  and  flbe  looked  up  ■with  a  kind 
of  a  smfle,  and  said,  Is  that  all  right?'  And 
I  looked  at  It,  and  said.  Tea.*  I  said  to  ber, 
'You  a(dmffw4edge  this?'  And  ahe  aald,  1 
do;*  and  then  Mr.  Major,  I  think,  bonded  me 
the  bank  stock.  I  didn't  notice  what  it  was. 
I  hadn't  bronght  an  assijnmient  for  that. 
It  was  all  on  the  blank,  upon  the  back,  filled 
■out  I  Bald  to  Mtb.  Kerdiaw,  "Here  Is  tbe 
bank  stoc*:.  Do  you  want  to  assign  thatT 
fflae  said,  "Oh,  yea,'  and  wrote  her  name  on 
^t,  and  handed  it  back  to  me,  and  I  siad 
to  ber  'WhaA  ahall  I  do  wttti  (bese  papere?' 
Sbe  saUl,  'Deliver  them  to  Mr.  M^or,'  or 
'Dellrer  It  to  James.*  Hyen  signed  as  a 
witneas,  and  I  hantted  ihe  bank  flto<^  to 
James,  and  left  the  mortgage  and  notes  lying 
on  the  table."  Myers  says  that  be  went  to 
the  a!ttomey*s  offloe,  "and  he  csne  out  and 
tsM  me  be  wotdd  be  ready  la  abont  half  an 
hear.  I  went  over  home  and  stayed  half 
oa  hour,  and  then  went  back,  and  tbe  attor- 
ns was  not  quite  ready  then,  and  I  waited 


a  little  while.  When  I  got  up  there,  I  helped 
nnhltdi  the  horse,  and  when  I  went  Into  the 
faoQse  the  attorney  was  busy  writing.  After- 
wards he  took  a  paper  that  he  had  been  writ- 
ing, took  It  Into  the  l>edroom  where  Mrs. 
Kershaw  was  lying  on  the  bed,  and  read  It 
to  her.  He  afterwards  came  out  and  ac- 
kaawledged  It  and  I  think  asked  am  to  sign 
thoJt  and  I  ^Ud.  I  was  standing  near  the 
door  of  the  bedroom,  beard  him  read  It  over 
to  her,  and  saw  her  sign  the  paper.  As  near 
OS  I  am  remember,  be  adEed  her  whether 
that  was  what  abe  wanted,  and  the  reply 
that  I  heard  was,  *It  was." "  John  S.  Major 
testifies  that  be  and  his  wlte  oaUod  at  WU- 
finm's  house  on  Monday  evwlug  about  7 
o'clock,  and  remained  two  or  three  hours, 
uudl  half  past  9  o'clock,  standard  time;  that, 
on  the  way  home,  tbey  crossed  the  railroad 
track,  nnd  the  train  due  at  9:33  crossed  the 
highway  in  front  of  th^;  that,  when  be 
drove  Into  tbe  yard  of  WiQtam^  house,  he 
saw  Ernst  ti»e  Ured  man,  Idtchlng  a  horse 
to  &  buggy;  that  after  they  had  gone  Into 
the  house,  Ernst  come  Into  the  house  lu  a 
few  moments,  with  his  cap  and  overcoat  on, 
and  he  watted  a  few  minutes  as  If  waiting 
for  orders,  aud  they  told  him  to  put  bis  horse 
out  ^t  he  need  not  go  now;  that  at 
about  8  o'clock,  the  lilred  man  went  to  bis 
room.  He  further  testlfles  that  be  and  his 
wife  offered  to  stay  all  night,  and  assist  In 
the  «are  of  tbe  stcik,  bvt  theb*  offer  was 
declined.  He  desfes  tbat  daring  bta  stay 
bis  sister  volunteered  any  remark  to  tadm. 
John's  wife  corroborates  him  In  this  story. 
Ernst  Is  sworn,  and  soys  that  on  Monday 
evening,  when  John  B.  Major  came  to  the 
house,  be  (ISmst)  was  hftcbing  up  tbe  horse 
to  the  baggy;  ttiat  defendant  had  told  him 
to  do  so;  that,  after  hitching  np,  he  tied 
the  horse  to  a  post  nid  went  into  the  house, 
and  adKd  what  they  wanted  in  town;  that 
Mrs.  HaJtM*  told  him  to  go  and  hlteh  the 
horse  In  the  bam;  that  be  did  so;  Hiat  he 
did  not  take  the  harness  off,  because  Mrs. 
Major  said  they  wanted  it  ready;  that  he 
then  went  Into  tbe  house,  and  went  to  his 
room,  and  remained  Hiere  aome  time;  that 
afterwards  Winiam  Major  called  htan,  and 
told  him  to  hitch  the  horse  to  the  buggy, 
and  go  down  and  get  Myers  and  the  attor- 
ney; that  he  first  went  to  Myers'  honse, 
and  Myers  got  into  the  buggy,  drove  down 
Mre^,  and  hitched  the  horse  hi  front  of 
Weifle's  Bank;  that  Myera  then  went  lo  the 
office  of  the  attorney;  that  -one  'WQson,  the 
vISage  mai'^al,  came  along  at  that  time, 
and  asked  w^&t  ihey  were  there  fOr,  at  that 
time  of  night  and  Myers  said,  "^e  were 
over  for  the  doctor.*"  WHson,  ttie  rUlage 
mardiol,  testlfles  to  this  same  oonversatlon, 
and  says  that  it  occurred  Just  as  Myers  and 
Gmst  drove  up  to  hitch  the  horse  in  front 
of  "Woite's  Bank,  and  be  "fixes  tfie  tlsae  at 
"close  to  ten  o'cloekf  that  the  stores  were 
all  dosed,  the  llghta  all  oat  B&d  the  hacks 
had  returned  from  the  depot,  where  they  had 
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gone  to  meet  the  9:30  train;  ttiat  My  ere 
wait  towards  ttw  attorney's  offioa. 

Myers  was  an  old  em^or*  of  WUUam's, 
and  WUUam,  tn  bis  testtmony,  at  flrst  stitrea 
to  craate  tlia  tmpresiiim  tiiat  llie  note  was 
aent  to  l^ecB  beoaoss  llnist  did  not  vaUet- 
■tand  aiglU,  imt.  after  some  enakm,  he 
admits*  spaa  croan»iaiBlnatton,  that  the  jna- 
poaa  in  aandlnc  for  him  waa  that  he  should 
wftnesB  the  execnUon  of  the  instmment.  If 
the  wttneasea  John  8.  Major  and  his  wife  teU 
the  tmOi,  ttien  tt  was  alxnit  10  o'dodc, 
local  time,  irim  tlmy  laft  WUllnm'a  hoeso. 
«nd  tt  la  Bot  trae.  as  ^lUiam  SRys,  flmt 
tti^  ranudned  bot  a  tow  mbnitas.  If 
arliat  Jokn  &  and  tala  wlfb  say  rela- 
tlve  to  tie  direction  <tf  East's  morementa, 
and  Bmstls  testbnony,  la  onreet  aa  to  Us  da- 
tentlfHi.  Oim  WllUam'a  story  la  not  trae,  mad 
there  waa  an  evldoit  derign  to  dothe  what 
waa  done  with  aectecr.  If  what  Dmat  and 
the  mamhal  aay  la  trae,  aa  to  Myexs'  state- 
ment  ttiat  they  were  after  tHe  doctor,  then 
It  woDld  eeem  that  ho,  too,  waa  la  the  plot, 
and  bad  been  aUotawd  to  aeeraey.  If  the 
statement  alleged  to  have  been  made  by  Wil- 
liam to  his  alater  in  tha  aftemoon  of  Monday, 
when  aAed  why  ha  had  not  sent  tor  the  at- 
torney, waa  tr«e.  It  showed  a  fimUliarity  wtttk 
tbB  attonejT^  BMrementa.  If  It  was  not 
trae.  and  the  attorn^  aaya  that  the  case  was 
at  laane,  bat  not  <m  trial,  on  that  day,,  then  it 
-diseredtta  William's  statumt  as  to  tta  wfaola 
aC  the  aUeged  Intarfiew  with  hla  Mster.  If 
irtiat  John  says  aa  to  when  he  1^  the  boose 
CD  Monday  nitfit.  and  ttkb  Tlllaga  marshal's 
statement  aa  to  when  he  aaw  Myera  and 
Crnat,  la  also  trae.  or  if  eltiier  Is  correct,  and 
K  la  trae  tiiat  l^rers  and  Brnat  waited  smae 
time  for  tha  attorncr*  It  most  haTS  been  at 
leaat  U  o^dodc  before  the  papers  were  pre- 
pared and  ready  for  ezecotlon.  If  \railam*e 
atatement  that  Ids  ristar,  as  early  aa  Monday 
momfag,  bad  expressed  a  desire  to  discharge 
this  mortgage,  ttiere  seema  to  be  no  valid  rea- 
son given  why  an  opportmiity  waa  not  glvm 
her.  It  does  not  aeem  probable  that  the 
mortsagee  wonld  delay  the  execution  of  the 
erpreased  derire  of  the  mortgngor  to  Ae- 
cbiuse  a  mortgage  amonntlDg  to  914,700  untH 
midnight  of  ttiat  day.  niia  waa  Monday 
m^t.  The  doctor  bad  informed  the  family 
that  tlw  etotm-  waa  mocfa  worse.  Tb»  mother 
lay  aerlonriy  111  In  another  room.  The  rister 
dies  tlie  next  day,  and  the  moUier  tha  day 
after,  tt  waa  not  improbable  that  John  and 
hia  wife  ataoold  proffer  their  assistance  for 
the  ai^t,  and  It  waa  but  natural  that  they 
rtiould  be  accepted.  There  Is  nothing  improb- 
able in  ib.9  story  te3A  by  J<rtm  and  his  wife, 
either  as  to  what  oecnrred  w  as  to  the  tfs- 
ter'a  condttkn  on  Monday  evuihig;  and  npon 
aU  potata  they  are  cortoborated,  except  by 
WilUam  and  hia  wife.  They  teU  aabstaatially 
tiie  aaaie  atoty  aa  to  deesdtfit^  condition  on 
Monday  erening  that  the  pbysldan  tells,  and 
aa  to  the  Inddenta  of  that  evening  the  testl- 
Boar  ot  firnat  and  Wilson  si9ports  thu. 
T.6lN.w.nai~aO 


John  8.  and  wife  were  flime  on  TnesOay 
morning.  Both  aay  that  Margaret  waa  nncoo- 
sdons;  that,  addle  there,  the  mother  re- 
maiked  that  men  bad  been  tbese  during  the 
Dight  and  that  dldnt  know  wbettier  tt 
waa  rf^  or  not;  that  tide  statsment  Ae  re- 
peated, and  Mrs.  W.  J.  Major,  who  waa  pvea- 
ent  said  she  dldnt  know  what  made  mother 
talk  so,  unless  It  was  tfie  medicine  they  were 
gMng  her.  Jtdin  S.  testlfleo  that  he  knew 
nothing  of  the  dlsoharga  af  the  mortgage  un- 
til after  the  appc^tmoit  of  the  administra- 
tor, who,  when  he  was  ccdlecthig  data  to  pre- 
pare the  hiT«itDry,  was  told  by  WUBam  of 
the  discharge. 

Mrs.  Kerebaw  died  of  double  pneumonia. 
Dr.  SaUn,  her  physician,  says  that  at  hla 
fliat  Tistt.  on  SatoFday,  he  found  her  temper- 
atnro  high,  poise  rapid,  tongue  coated  wltli  a 
white  eoat,havlng  a  y^owieh  tinge;  that  she 
had  had  a  chill;  that  she  had  a  peculiar  duaky. 
haggard,  and  Ured  kxA;  «cpect(watfon  maty; 
an  oppreeaed  coadldon  of  the  nerres;  breadi- 
iDg  difficult;  Qie  tlgbt  lung  waa  congested, 
the  back  pott  eqiedally;  com^alned  of  pain 
In  her  diest,  and  dUBctdty  In  reiq>lratloo;  and 
eonOrmed  the  idea  that  she  had  Inflammation 
of  the  lungs,  with  a  hl^  ferer;  "thought 
there  were  malarial  eompllcatlona.  and  ad- 
dressed myself  to  the  remoral  Ihereof.  On 
Sonday,  at  9  M.,  visited  her  again;  found 
tl'.e  blUona  oompUcatloa  somewhat  relieved, 
but  the  lungs  no  better;  the  Inflammatory  ac- 
tion waa  extend  tog,  and  more  advanced  than 
I  had  antldpated;  auscultation  rcrealed  crep- 
itation In  the  left  lung,  and  dlfllculty  in  the 
respiratory  murmur  In  the  right;  the  dUB- 
cul^  was  increasing;  half  of  the  left  luiv 
and  a  quarter  of  the  right  was  Inflamed;  tem- 
pwatnre  high;  pnlae  rapid;  breathing  not  so 
labored,  but  Shallow;  her  general  appear> 
nnce  was  better,  bot  progress  had  been  made 
la  the  hmg  complication;  no  material  change 
In  the  nervous  system;  same  haggard  look 
and  tired  expresalon;  expressed  pain  in 
breathing  In  her  left  side,  and  a  anise  of  fufl- 
uesB  In  tiie  right  Monday  noon  found  her  In 
bed;  she  vras  worse;  two  thlrda  of  the  left 
lung  was  Inrtrfred,  and  three  quarters  of  the 
right  was  solidifled;  discovered  crepttetlon 
In  the  right  lung;  Inflammation  extending 
more  rapidly  In  the  right  lung;  there  waa 
more  duridness  In  the  tece,  and  an  tauUna^ 
tlott  to  drowtfness;  the  aj/nxta.  had  dianged 
from  a  rusty  to  a  prmilidi  odor,  denoQng  an 
extension  of  the  Inflammatory  process,  more 
blood  In  the  air  ceUa,  and  destruction  of 
lung  ttssne;  the  breathing  and  respiration 
had  Increased  nyiidly.  probably  twenty  per 
ceat;  tbe  tux  vnu  flushed;  there  wero  nerv- 
ous symptoms,,  and  rery  much  more  pros- 
tration tium  on  the  previous  day;  tafted 
with  her  constdwably;  told  her  ttiat  I  de- 
sired to  anaage.  and  did  arrange,  a  paper  In 
a  pan  so  as  to  catch'the  sputa,  and  explained 
that  I  wished  to  observe  the  changes  thereta* 
and  she  tmd«!Btood  me.  On  Monday  evening, 
about  rix  o'clock,  I  found  her  fining;  the 
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prnne-ccdored  expectoration  was  more  fluid 
in  its  character,  Indicating  on  advance  of  the 
Inflammation,  and  a  destractive  tendency; 
the  respiration  was  rapid,  shallow,  and  la- 
bored; temperature  Tery  high;  poise  rapid, 
and  not  so  strong  am  en  prerions  day,  Indicat- 
ing failure;  she  had  none  of  Qie  cyanotic  or 
darit  bluish  look;  the  stupor  was  increasing; 
oamined  the  sputa,  and  she  asked,  Is  that 
what  you  ejected?*  That  is  all  the  talk  I 
had  with  her.  I  was  there  for  an  hour,  but 
liad  no  conTersation.  Question.  Did  she  re- 
ply to  your  inquiries  or  talk?  Answer.  Well, 
not  much.  When  I  could  get  her  attention, 
she  did  reply  to  some,  I  think.  It  was  more 
difficult  to  get  her  att^tion  and  arouse  her, 
but  I  think  she  understood.  Her  replies 
would  be  short,  because  of  difficulty  and  pain 
in  talking.  After  answering  ti.e  questions 
that  were  put  to  her,  she  would  fall  back  In 
a  stnpor  or  sleep.  She  spent  most  of  the  time 
In  a  de^  or  stupor,  because  she  cmly  talked 
when  you  talked  to  her.  It  was  somewhat 
difficult  to  arouse  her.  I  told  the  family, 
soon  after  I  saw  them  that  evraUng,  that  die 
was  very  bad.  On  Tuesday  morning,  at  fire 
o'clock,  I  found  her  much  worse,  and  failing 
evidently;  the  crepitation  was  more  mariced 
over  the  left  lung,  and  she  was  pei-Bpiring; 
there  was  a  dusky  look,  and  some  little  cold- 
ness on  the  surface;  the  left  Imig  was  proba- 
Uy  not  much  more  InTOlTod,  but  the  right 
was  thoron^ily  filled  vpi  there  was  but  a 
quarter  at  the  left  lung  fit  for  duly;  her 
breathing  was  very  rapid,  and  there  was  a 
rattling  over  the  chest;  there  was  an  opening 
and  shutting  of  the  nostrils  in  breathing;  she 
breathed  probably  60  times  a  minute;  the 
expectoration  Indicated  a  breaking  down  of 
the  longs;  the  sti^or  was  very  much  worse, 
and  more  marked;  I  remained  there  until 
eight  o'clock."  During  this  visit  it  does  not 
appear  that  the  patient  spoke  a  word.  At 
noon  the  doctor  visited  her  again,  and  found 
her  in  a  comatose  state.  She  died  at  1  o'clock. 
Death  resulted  from  the  fliUng  up  of  the 
lungs  with  mucosa  in  the  progress  of  the  dis- 
ease. 

Counsel  for  lx>th  sides  seem  to  have  stu- 
dloTisly  avoided  any  questions  to  this  wit- 
ness as  to  the  competency  of  the  patient 
on  Monday  evening,  or  at  any  later  period, 
to  comprehend  a  matter  of  the  nature  of 
that  Involved.  Dr.  Sabin  had  said,  however, 
that,  so  far  as  he  had  any  conversation 
with  the  patient,  her  answers  appeared  to 
be  intelligent  and  rational.  A  number  at 
prominent  physicians  were  called  by  each 
party  as  experts,  but  the  opinions  given  by 
them  were  predicated  upon  entirely  dis- 
similar hypotheses.  The  liypothetical  ques- 
tion submitted  by  the  counsel  for  defend- 
ants, after  reciting  the  course  of  the  dis- 
ease, and  the  symptoms  up  to  and  Includ- 
ing the  last  visit  made  by  the  doctor  on 
Monday,  concluded  as  follows:  "That  dur- 
ing the  afternoon  of  that  df^  she  requested 
that  an  attorney  be  sent  tor,  for  the  pur- 


pose of  discharging  the  mortgage  which 
she  held  against  her  brother,  with  whom 
she  had  always  been  on  intimate  terms; 
and  on  Monday  evening  she  again  made 
the  same  request  The  attorney  vrtB  sent 
for,  and  arrived  about  nine  o'dodc  in  the 
evening,  and  whm  he  came  •Ae  told  him 
that  she  wished  to  discharge  the  mortgage 
in  question,  and  to  give  everTthlog  over  to 
her  brother;  and  the  attorney  drew  the  pa- 
per, discharging  the  mortgage,  and  assigning 
the  property  to  her  brother.  It  was  read 
over  to  the  patient  and  she  said  it  was  as 
she  wanted  it,  and  she  signed  and  admowl* 
edged  the  paper,  and  the  notes  and  mort- 
gage were  then  turned  over  to  her  brother, 
iij  her  directlfat;  and  up  to  this  time  the 
patient  had  shown  no  delirium  in  her  con- 
versation, but  had  always  talked  rationally. 
Under  those  circumstances,  what  would  you 
say  sa  to  whether  or  not^  in  your  opinion 
and  Judgment,  the  patient  was  mentally 
competent  to  do  the  business  which  she  did, 
—to  transact  and  fully  understand  or  appre- 
date  its  Import?"  Invariably  the  answer 
was,  *1  should  say  the  patient  was  compe- 
tent," or,  ss  one  ot  the  witnesses  said,  "I 
should  think  from  the  whole  question,  and 
especially  the  latter  imrtton  of  it  she  waa 
comootent  to  do  any  business."  It  was 
hardly  necessary  to  call  an  expert  to  an- 
swer that  question.  The  real  Inquiry  here 
is  whether  the  testim<MiT  of  the  witnesses* 
who  testify  to  the  occairencea  after  the 
brother  left  m  Monday  evening  is  cre^- 
ble;  ^rtiether  the  capacity  ImUcated  by  tills 
testimony  was  consistent  with  the  condi- 
tion of  the  patient  at  7  o'clock  Monday 
evening,  and  at  5  o'dodc  Tuesday  morning. 

The  experts  all  agree  that  the  lungs  are 
a  chemical  laboratory,  where  tiie  blood  la 
purified  and  made  antilttons,  and  the  car- 
bonic odd  gas  is  thrown  out  and  off;  that 
this  carbonic  add  gas  Is  poison;  tliat  in 
tilie  event  of  the  tnabill^  of  the  lungs  to 
perform  thdr  fimcticHis,  the  carbonic  add 
gas  accumulates  tn  the  system,  depresses 
the  vital  forces,  and  poisons  ttie  nerve  cen- 
ters and  the  brain;  that  In  some  cases  de- 
lirium rMults,  In  others,  stupor;  that  stupor 
Indicates  brain  poisoning;  that  the  cyanotic 
or  dusky  hue  of  the  countenance  indicates 
the  carbonization  of  the  blood,  and  that  the 
supply  of  oxygen  is  insuffident  and  the  con* 
dltlon  serious;  that  there  are  three  stages 
to  the  disease;  that  stupor  or  ddlrlnm  mani- 
fests itself  first  In  the  second  stage;  that 
the  third  stage  is  tiie  process  where  Buppu> 
ration  begins  in  which  there  Is  congestion, 
hepatization,  and  softening;  that  this  soft- 
ening may  result  In  rotting,  or  it  may  turn 
towards  health;  ttiat  the  testimony  of  Dr. 
Sabln  showed  a  steady  progress  of  the  dis- 
ease through  these  several  stages,  and  that 
she  had  reached  tiie  last  stage  on  Monday 
evening;  that  her  condition  at  that  time 
was  serious;  that  the  condition  Taeada}* 
morning  indicated  a  cvAistant  progresaiQB 

Digitized  by 


Ulefa.) 


WORTHINGTOIT  e.  MAJOR. 


S07 


ttw  disease;  fltst  flie  STmptoins  dmrly  In- 
dlcsted  the  sradnaUj  liicreaaliME  stupor,  un- 
ta  It  resdied  the  eomatoee  state  wbidii.  Dr. 
SsUn  desofbea*  extsted  at  U  o'dodc  on 
Tuesday.  None  of  tbe  expert  testlmoay 
•Ten  BocBeats  the  probability  of  a  cenattou 
of  tUs  prograsdoa  of  llils  inereaebis  stiqtor 
between  tiie  boors  of  7  o'tiloA  Monday 
erenlnf  and  6  o'clock  Tuesday  morning. 
Tbera  is  a  seeming  conflict  In  the  testtnumy 
of  tin  experts  ss  to  the  mental  compreheu- 
don  at  tbe  patient  on  Monday  evening,  tmt 
this  coniUet  is  largely  due  to  tbe  failore  to 
get  before  the  witnesses  the  same  condl- 
Uons.  It  i«  dear  from  flie  testlnuniy  of  Dr. 
SoUn  that  the  stupor  bad  odranced  on  M(h&- 
day  ereolng  so  tliat  it  ma  dlfflctdt  to  anmse 
her;  so  ttiat  tiie  brain  was  Inacttre;  bo  ttiat 
there  was  no  afflnnattre  operation  of  that 
orpm;  and  tbe  mind  was  Incapable  of  sng- 
gesdoD.  Tbe  testimony  as  to  the  transac- 
tion four  or  five  hours  later  indicates  not 
akme  eapad^  to  oompreh«Dd,  but  actlTtty 
of  the  brain,  and  exertion,  biqulry,  request, 
suggestion,  dictation,  and  direction  on  the 
part  of  the  patient  There  it  no  pretense 
that  she  was  aroused,  her  condition  sog- 
gpsted  to  her,  aslud  If  otae  desired  to  moke 
any  disposition  of  ber  property,  or  evetk  Ibis 
dispooition  suggested  to  her;  but  it  Is  al- 
leged that  she,  of  her  own  voUtion,  gare 
Diinate  and  ex^ldt  directions,  and  exerdsed 
a  choice  as  between  a  wIU  and  the  dts- 
chaigfc  Tbe  doctor  informed  detfendants  oa 
Mmday  evening  of  her  condition,  but  no 
word  of  inquiry  is  addressed  to  blm  1^ 
them  as  to  ber  ewadty  to  do  irtiat  It  Is 
alleged  by  them  that  she  bad  contemplated 
and  bad  suggested  a  dodre  to  do.  It  Is  only 
from  tbe  d^oidanta,  Myers,  and  tbe  attorney 
■ent  for  to  prqure  ttils  dlscbaxge,  tbat  Uiere 
la  any  testlmoay  indicating  moital  activity 
after  tbe  doctor^  yMt  on  Monday  erenlng. 
William  J.  Major  aays  that,  at  9  o'clock 
Tuesday  momlng,  **I  raised  ber  np,  and 
gave  ber  tbe  medldne,  and  she  said  she 
would  like  to  alt  up  a  little  while.  I  bol- 
stered tux  19  with  plllowB  in  tbe  bed,  and 
she  aAed  me  if  I  ttuni^t  idie  was  duiger- 
ondy  sicfc;  and  I  told  her  in  rqply  that  any- 
body with  imeanxmla  was  always  danger* 
oudy  sldE,  bnt  I  said  to  ber  I  hoped  she 
would  bo  better  In  a  day  or  two.  She 
said.  *ToD  look  Bkft,  too.  Ton  hare  been 
op  two  or  three  nights,  and  you  ought  to  go 
to  bed  and  deep,  for  yon  took,  dck.* "  Sills, 
abeth  8.  Major  says  that  on  Tuesday  morn- 
ing die  conversed  wHb  her  long  enough  "so 
tbat  sbe  Inqnlred  bow  mo^ier  rested,  and  tf 
I  bad  turned  the  bed  bead  towards  Ibe 
nortb.  When  they  came  home  the  bead  of 
the  bed  was  towards  the  west,  and  when 
mother  occupied  the  room  we  always  had 
it  towards  tbe  north,  because  mottwr  felt 
po  much  more  at  home  with  the  bed  stand- 
big  that  way.  She  asked  If  I  bad  slept  any 
during  tbe  nigbt  and  if  I  was  tlzed."  Tbls 
ttstlnrmy  Is  nttwly  IrrsomcQabie  with  that 


of  the  phyddan,  and  with  all  flie  testimony 
as  to  tbe  probabUitles.  Dr.  Sabln  bad  been 
Instmmaital  in  separating  the  mother  and 
daughter  on  Monday  noon.  The  two  were 
much  attadied.  ^nie  doctor  came  on  MoUr 
day  evening  to  see  both  pattenbL  Not  a 
word  is  Bald  by  her  to  the  doctor  aa  to  her 
mother's  condition.  Her  mother  bad  been 
Uving  witb  hw,  and  it  does  not  appear  Uiat 
her  mother  bad  any  pn^erty,  at  least 
sufficient  for  her  support.  She  is  alleged 
to  hare  arare^eA  away  aU  die  possessed, 
wllbont  reCerence  to  tbe  attadunent  die  had 
evinced  for  her  mother,  and  without  any  ref- 
erence to  her.  At  7  o'doA  Monday  erai- 
ing  tlw  doctor  leaves  Ibe  patient  In  the  oon- 
dltfam  described  by  him.  Four  or  Ave  hours 
fliereofter  tbe  discharge  Is  executed.  At  8 
o*docb  Tuesday  morning  ber  cimdltlott  be- 
comes alarming  to  defendants.  Bmst  is 
sent  away  to  notl^  Jidm,  and  to  bring  the 
doctor  and  Myers.  The  doctor  gets  there 
at  6  o'dofft.  Be  flnds  no  unusual  condition, 
but  that  the  disease  and  stupor  and  weak- 
ness had  ^ogressed  during  the  boon  since 
tbe  last  Tldt  He  remains  until  8  o'clock. 
At  9  o'dock  WUIlam  alleges  that  the  patledt 
asks  to  dt  up  in  bed,  and  oaks  If  be  titdnks 
she  Is  dangOToudy  dck.  Tells  bbn  ttiat  be 
dck;  Oiat  be  ought  to  go  to  bed.  At 
11  o'dock  the  doctor  returns,  snd  finds  her 
In  a  state  of  coma,  and,  as  be  terms  it, 
"about  dead."  Wherever  tbe  tesUmony  of 
defendants  respecting  the  condltkm  of  Mar- 
garet Kershaw  after  5  o'doCk  Monday  even- 
ing rdates  to  a  period  of  time  covered  by 
tbe  obeervatl<m  of  ttie  pbyddan,  it  Is  In 
conflict  witb  ttiat  of  the  phyddsn;  wherev- 
er It  relates  to  a  proximate  time.  It  Is  oitlre- 
ly  Innmalstettt  witb  tiiat  at  Ibe  i^byddan; 
and,  wherever  It  relates  to  a  more  remote 
period,  it  Is  not  only  utterly  tammslstent 
wllb  tbat  of  the  ptayddan,  bat  It  Is  opposed 
to  an  the  probabilities.  .The  drcumstances 
attending  this  nfldnlght  transaction,  and  tbe 
atmosphere  of  concealment  that  pervaded 
It,  throw  suspicion  upon  the  entire  trans- 
action. The  testimony  associates  with  this 
transaction  conduct  on  the  part  of  the  ben- 
eficiaries Incompatible  witb  a  bdlef  In  her 
mental  capadty.  It  discloses  conduct  on 
the  part  of  one  of  the  witnesses,  who 
claims  to  have  been  presoit,  indicating  a 
partldpation  tn  the  eCCorts  to  conceal  Tbe 
Instrument  prepared  for  signature  recited 
more  than  was  necessary  In  a  dmple  dis- 
charge,  and  Its  preparation  indicates  a  de- 
sire to  protect  tbe  b^iefldary,  and  put  Into 
Ibe  mouth  of  Ibis  dying  woman  words  ttiat 
she  bad  not  uttered. 

A  Jury  was  called  at  tbe  instance  of  oom- 
plalnant,  and  the  (juestlon  of  undue  Influ- 
ence and  Incompetency  submitted,  and  the 
Jury  found  for  defendants.  A  motion  was 
made  to  set  tbe  verdict  aside,  and  the  dr^ 
cult  Judge  granted  the  moUon,  treated  the 
case  as  having  bem  heard  without  a  Jury, 
and  dismissed  the  biU.  It  Is  nr»$  ttiat  Ibe 
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finding  of  Itie  iwry,  and  the  condnstcm 
of  the  court  bdow,  should  be  regarded 
in  the  ouiaideratlon  of  the  case  hei% 
How  far  the  conclusion  of  the  court  be- 
low was  affected  by  the  flDdlng  of  the 
Jury  we  are  not  advised.  ▲  large  moss 
of  incompetent  testimony  was  calculat- 
ed to  Infloence  and  bios  the  Jury;  was  ad- 
mitted under  abjection;  and,  In  esfita  of  ob- 
iectfon,  the  court  treated  the  trial  as  a 
chancery  hearing,  and  declining  to  Intw- 
fere.  In  the  submissloa  of  any  special  que»- 
tton  to  a  jurr,  whether  the  verdict  Is  to  be 
regarded  as  final  or  as  adrlsoiT  only,  the  same 
rules  of  evidence  should  be  observed  as  In 
the  ordinary  jury  trial;  otherwise,  the  Yer- 
dlct  shonld  have  little  wel^t.  The  decree 
of  the  court  bdow  Is  reversed,  and  a  decree 
altered  here  for  oomplalnant,  setting  aidde 
the  said  discharge  of  the  mortgage;  and  the 
record  will  be  remanded  for  further  peo- 
ceedlngs,  relating  to  the  foreclosure  of  said 
mortgage.  The  ri^ts  of  the  wife  can  be 
fully  protected  in  that  proceeding.  Oom- 
plalnant will  be  entitled  to  costs.  The  other 
Justlcsa  concurred. 


MORSB  V.  RICB. 
(Snprome  Court  of  Nebraska.  Feb.  1, 18BB.) 
InnssT— RumnMa  or—lSnmaiam—SMtfna<y 

TIONB. 

1.  A  written  receipt  may  be  explained  or  con- 
tradteted  1^  parol  teBtimony;  but  where  It  em- 
bodies a  contract  It  caDnot  be  contradicted,  bat  la 
oonelurive  upon  the  putlOB,  la  the  absanoa  of 
fraud  or  mistake.  Rnle  applied. 

2.  la  an  action  upon  a  demand  oartlflcate  of 
deposit  It  was  held.  In  the  absence  of  aiiy  agree- 
meat as  to  Interest,  that  Interestis  to  be  compated 
at  the  rate  of  7  per  oeot.  frcHD  the  time  paymeotof 
the  certificate  was  demanded  of  the  defendant, 
and,  in  case  no  such  demand  has  been  made,  then 
from  the  date  of  the  comioencemeDt  of  the  action. 

8.  Held,  that  thera  ia  nq  ernwln  the  obarga  of 
Uie  court,  and  that  the  evidenoe  anstaina  the  ver- 
dict of  the  Jury. 
(SyllabDB  by  the  Court) 

Brror  to  district  oonrt;  Merrick  ootmty; 
Mft"*^«n,  Judge. 

Aasumpalt  by  WlUlam  H.  0.  Rice  against 
WlUlam  B.  Morse.  PlaintifC  had  Judgment, 
and  defmdaxit  brings  error.  Affirmed. 

J.  W.  sparks  and  J.  C  Martin,  for  plaintiff 
in  error.  W.  B.  Watson  and  A.  Bwlnli^  for 
defendant  In  ofror. 

NOBVAL,  J.  On  tiie  uth  day  of  Janoaiy, 
1890,  defendant  In  emw  brought  his  action 
In  the  district  court  to  recover  the  sum  of 
$4,000,  and  interest,  upon  two  oertlflcatee  of 
deposit  executed  by  plaintiff  in  error  for  the 
snm  of  $2,000  each,  dated,  respeetlTely,  Jan- 
nary  25,  1S8S.  and  February  8.  188a  The 
oertlfloatea  are  alike  e»»ept  as  to  dates  and 
nmnbera,  and  in  words  and  figures  following: 
"92,000.00.  Claiks,  Neb..  January  2Sth, 
1S88.  N&  2,088.  W.  H.  O.  Bloe  has  de- 
posited with  W.  B.  Morse,  banker,  two  thou- 
sand doIlai%  payable  to  the  order  of  himself 


in  current  funds  on  the  return  of  this  oertift- 
cate  properly  indorsed  any  month  after  dats^ 

with  interest  at  per  oent  per  ^imm. 

This  oerttflcate  will  not  be  paid  until  due, 
and  interest  ceases  at  matnrl^.  W.  B. 
Morse."  The  petition  filed  in  the  conrt  be- 
low Is  In  the  usual  form.  The  answer  ad- 
mits the  execution  and  dettvery  of  the  oertifl- 
oatea^  denies  that  payment  thereof  was  ever 
demanded,  and  alleges  that  defendant  on  the 
14th  day  of  January,  1880,  transferred  to 
plaintiff  a  certain  promissory  note  for  $280. 
drawing  Interest  at  10  per  oent  from  July 
14,  1888,  which  note  it  Is  averred  plaintiff 
has  collected,  and  agreed  to  give  d^endant 
oredit  ther^or  upon  said  certUcates  of  de- 
posit The  defendant  farther  pleads  payment 
<»i  the  12th  day  of  February,  1888,  of  the 
sum  of  $1,102,  by  transf^rtng  to  plaintiff 
three  promissory  notes  a^regatlng  that  Bum. 
The  plaintiff  for  reply  admits  the  reoeipt  of 
the  notes,  avers  that  they  were  transferred 
to  htm  by  defendant  as  ooUateral  security 
for  the  payment  of  said  oertiflcates  of  de- 
posit, and  that  no  part  of  said  notes  has 
ever  been  paid.  Vpoa  the  trial  the  jury  re- 
turned a  Twdiot  In  favor  oC  Uie  plaintiff  for 
$4,060.77.  Defendant  brings  the  oonse  to 
this  court  for  review  on  error. 

It  is  undisputed  that  Mr.  Mwae  delivered 
to  Mr.  Bice  as  ooUateral  security  a  prxHnls- 
Bory  note  executed  by  cae  Fremont  H<^, 
calling  for  the  sum  of  $280  and  Interest. 
As  the  testimony  shows  that  no  part  of  this 
note  has  ever  bem  ooUeoted  or  paid,  plaln- 
tlfl  in  error  is  not  entitled  to  a  oredit  In  this 
action  on  account  of  said  note.  It  is  oon- 
oeded  that  on  the  12th  day  of  Febrnary, 
1888,  plaintiff  in  error  turned  over  to  de- 
fendant In  error  three  promlssoiy  notes  de- 
scribed as  follows:  One  for  $67,  dated  Feb- 
ruary 1,  1888,  due  in  nine  months,  drnwlne 
interest  at  10  p«-  oent  from  date,  signed 
by  Bay  AOller  and  Albert  MfUer;  one  for 
$685,  drawing  interest  at  10  per  cent,  exe- 
cuted by  Hend^son  BOUer  and  Albert  Miller, 
bearing  date  February  1,  1888.  The  other 
was  signed  by  Albert  Miller  and  Henderson 
Miller,  calling  for  $560,  with  Interest  at  10 
per  cent,  dated  February  1,  1889,  and  due 
In  nine  months.  No  part  of  these  notes  has 
been  paid.  At  the  time  the  notes  were  de- 
livered to  Mr.  Bloe  he  executed  an  instru- 
ment and  gave  the  same  to  Mr.  Morse,  as 
follows:  "Central  City,  Feb.  12.  1888;  Re- 
ceived of  W.  B.  Morse  3  notes  in  amount  of 
$1,152.  for  whI(A  I  hereby  credit  on  account. 
W.  H.  C.  Bice."  On  the  trial,  plahitlff  be- 
low introduced  testimony  tending  to  estab- 
lish that  at  the  time  the  notes  were  deliv- 
ered to  him,  and  the  above  reo^pt  therefor 
vras  glvoi,  the  agreement  between  the  par- 
Uea  was  that  the  notes  were  taken  solely 
as  security  for  the  payment  of  the  certifi- 
cates of  deport,  and  at  the  same  time  Mr. 
Morse  furttier  prtHuIsed  to  take  up  these 
notes  in  30.  days,  and  pay  one  half  of  the 
certificates,  and  pay  the  resnalnder  before 
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tbc  foIlowlDe  Joly.  It  is  contended  that  tlie 
trial  court  erred  In  admitting  oral  evtdenoe 
to  contrudlct  or  explain  the  receipt  It  is  an 
elementary  rule  that  parol  con  tern  poraneo«B 
CTldeiioe  la  butdmlasiUe  for  tlie  purpose  of 
erplalntaig,  TKiylng,  and  modifying  the  terms 
of  a  valid  written  oontzaot  In  sach  case  the 
writtng  must  govern.  It  Is  also  a  weU-Betp 
fled  prindple  of  la,w  fliat  a  simple  receipt 
la  «ily  prbna  fbcie  evidence  of  the  truth  <xC 
flw  statement  therein  contained,  and,  as  be- 
tweoL  the  partlea,  la  always  subject  to  parol 
eKplanaUon  or  oomtradlction;  bat,  irtiere  a 
receipt  also  mbodles  a  adpidattoa  in  the 
nature  ot  a  contract.  It  la  not  open  to  oontm- 
Aetfon,  bat  is  oon<duslve  npon  the  partlea, 
In  the  abaenoe  <rf  proof  of  fnuid  or  mistake. 
Among  the  tamenm  ai^orlUes  whkdi  sus- 
tain thia  doctrine  may  be  cited  Price  t. 
Treat,  29  Neb.  636,  4S  N.  W.  Rep.  790;  Mor- 
rla  T.  Ridlroad  Co.,  21  Minn.  81;  Gammings 
V.  Baara,  86  lOnu.  SSO,  31  N.  W.  Rep.  449; 
Etobarg  v.  l^nnan,  41  BDnn.  (Ml,  48  N.  W. 
Bep.  872;  Bridge  Oo.  r.  Hun^,  IS  Kan. 
35;  <7artE  v.  Marbonrg,  83  Kan.  471,  6  Pae. 
B^  K48;  Rattroad  Oo.  v.  Davis,  35  Kan. 
404.  U  Pao.  Bep.  421;  Btapletoa  v.  King,  83 
lowm,  28;  Kellogg  v.  Bldiar^  14  Wend. 
116;  Ooon  V.  Knap,  8  N.  T.  402;  Smltt  v. 
Holland,  61  N.  T.  686;  BaOroad  Oo.  v.  Dun- 
ham, 80  lOdL  128;  UcAlltoter  v.  Bn^e,  62 
MfcOi.  66h  17  N.  W.  Bep.  694;  Smith  v.  Sdml- 
lenberg,  84  Wli.  41;  McKlnn^  t.  Har- 
Tle,  (Iflnn.)  35  N.  W.  Bep.  668;  Grant  r. 
Froai^  (He.)  IS  AtL  Bep.  8S1.  We  do  not 
agree  wltii  comiad  for  ^alntlff  In  error  that 
the  writing  In  question  is  a.  contract,  within 
the  rale  excluding  parol  evideuoe.  In  law 
tt  la  only  a  reoe^  and  aa  anch  was  open  to 
ezplannllm  by  parol  proof.  It  was  compe- 
tent to  show  by  oral  testimony  what  took 
plaoe  between  the  parties  prevlons  to  and  at 
flie  time  flie  receipt  was  f^ven,— fn  other 
words,  what  ttie  actual  Izansactlon  was;  ttiat 
if  audi  waa  flie  case  the  ttiree  notes  were  re- 
oeired.  not  as  payment  upot  ttte  certtflcates 
ot  dfifioBlt,  but  Bol^  as  collateral  aecurlly. 
The  esnseptlon  to  llie  admlssloa  of  flie  testi- 
mony in  this  case  already  ref^red  to  must 
therefore  be  overruled.  While  the  plaintiff 
In  enw  testlfled  on  ilie  trial  ttiat  the  muler- 
standing  between  Qie  parttea  at  the  time  waa 
fbat  ta  waa  to  reccAre  credit  for  tiie  oertifi- 
catea  for  the  amount  of  the  three  notes,  we 
an  nBttafled,  after  a  careful  perusal  of  the 
MB  of  exceptions,  that  the  Jnry  were  Josti- 
fled  In  not  accepting  that  view  of  the  trans- 
action. No  Indorsement  was  ever  made  upon 
tbe  cerUflcateB  In  suit  of  the  amount  of  the 
tlix«e  notes,  nor  waa  defendant  In  error  ever 
raqueated  to  make  anCh  Indorsement'  No 
dalm  was  made  by  the  plalntUf  in  error, 
prior  to  tbe  oommeneemoit  of  thla  aotlw, 
that  tte  notea  wa«  to  be  credited,  whether 
collected  or  not,  upon  the  certificates  of  de- 
poA  The  letters  which  passed  between 
tlM  parttea  rinoa  Uw  ^vlng  of  ttie  receipt, 


copies  of  which  are  In  the  recopfl,  as  well  as 
the  tact  that  Mr.  Morse  urged  the  maketa  of 
the  notes  to  pay  them,  after  they  had  been 
turned  over  to  Mr.  lUce,  corroborate  the  tes- 
timony of  the  idalntlff  b^w. 

Complaint  Is  made  of  the  giving  of  the 
seventh  paragraph  of  the  court's  charge  to 
the  Jury  relating  to  the  question  whether  or 
not  the  notea  were  i^voi  and  accepted  as  ab- 
mAute  payment,  or  merely  as  collateral  se- 
curity. Thla  waa  pn^r,  in  view  of  the  con- 
flicting evidence.  Couns^  are  In  error  In 
— ""■'"C  that  the  ooort  thereby  submitted  to 
the  Jury  the  question  of  tlie  l^al  Interpretar 
tlon  of  the  written  receipt  No  such  propo- 
sition was  presented  to  them  to  decide.  l%e 
court  permitted  both  parUes  to  introduce 
parol  testimcmy  relating  to  the  tuning  over 
at  ttie  notes  and  tlie  ^vlng  the  recdpt  for 
file  aame,  and  from  the  entire  testimony  tiie 
Jury  were  to  determine  what  the  transaction 
vnuL 

Bzoeptlon  Is  taken  to  the  flftii  tnstmctloD, 
which  reads  as  firiknra:  "(5)  Tbe  Jury  are 
inatraoted  that  tt,  from  the  evidence,  Ihey 
b^eve  that  the  plaintiff  by  his  authorised 
agent,  on  ttie  24th  day  of  Deoouber,  1888, 
made  demand  of  the  defwdEint  for  payment 
of  said  certificates  of  deposit,  ttien  said  cer- 
tlflcatee  of  deposit  would  draw  interest  fn»n 
that  date  until  the  preset  at  the  rate  of  7 
per  cent  per  annum.  If  tiie  Jury  do  not  find 
Oat  said  demand  waa  made  at  that  time, 
then  said  oertiflcates  of  deposit  would  draw 
Interest  at  the  rate  of  7  per  cent  per  an- 
num from  tlie  11th  day  of  January,  1880,  the 
date  (rf  tbe  commencement  of  this  sifit" 

The  testlnKmy  Introduced  by  defendant  in 
error  tends  to  show  that  the  certificates  of 
depodt  were  preaented  to  Mr.  Moree  on  the 
24tii  day  of  December,  18S8,  and  paymoit 
tliereof  requested.  On  the  otbw  hand,  there 
was  testimony  to  the  effect  that  payment  of 
the  certificates  was  never  demanded.  It 
will  be  obeerred  that  the  certtflcates  were 
due  and  payable  on  demand,  but  no  rate  of 
Interest  was  specified.  Hiey  would  draw  In- 
tereat  «ily  at  the  rate  of  7  per  cent  from  tho 
time  payment  was  demanded  of  defoidant, 
and,  if  no  demand  waa  made^  then  from  the 
date  of  the  instituti<m  of  this  action.  We 
think  tbe  Instruction  was  correct  In  sub- 
stance and  form  The  Judgment  of  the  dte- 
triet  court  Is  clearly  right,  and  la  aiOrmed. 
The  other  Judges  concur. 


CEXCAOa  B.  &  Q.  R.  CO.  V.  M£RKICE:  COUN- 
TY et  aL 

(Sopreme  Court  of  Nebraska.  Feb.  1,  1883.) 
Taxatioh— FaonxTT  Buaiaov  TO— lUsTaAiNixa 

COLLBOTION. 

In  an  action  to  enjoin  certain  taxes  asBesscd 
by  tbe  local  SBsesaor  upon  material  for  tbe  eon 
straetioa  of  a  railroad  whiofa  waa  piled  ap  near 
Central  Cilyi  and  had  so  remained  for  a  lose  time, 
heldy  that  the  material  was  taxable,  aod, lo  the 
abssBoa  of  proof  that  it  had  bean  awesssd  by  the 
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state  board,  tbere  was  do  preatunption  to  that  ef- 
fect, and  that  tbe  taxes  asseaaad  by  the  local  as- 
sessor would  not  be  enjoined. 
(ByUabDs  hj  the  Court.) 

Appeal  from  district  court,  Merrick  ootm- 
ty;  Post,  Judge. 

Action  in  equity  by  the  Chicago,  Burting- 
ton  &  Qulncy  Railroad  Company  agalufit  the 
county  of  Merrick  and  others  to  restrain  tbe 
collection  of  certain  taxes.  Defendants  bad 
decree,  and  plalntilE  appeals.  Affirmed. 

A.  W.  Agee  and  Maiqnett  &  Deweese,  for 
appelant  A.  Swing  and  W.  T.  Thompeon, 
for  appelleeL 

SIAXWELL,  O.  J.  In  the  years  1887  and 
18S8  the  plaintiff  was  engaged  in  extending 
its  line  north  from  Central  City,  and  stored 
at  that  point  a  large  Quantity  of  material, 
for  the  constructLon,  repair,  and  operation 
of  its  said  road.  A  portion  of  this  material 
was  not  used  for  the  purposes  named,  but 
remained  on  the  ground  at  that  point  in  the 
spring  of  1880.  This  being  so.  tbe  assessor 
of  Central  City  secured  the  listing  of  the 
property  by  the  tax  agent  of  the  plaintiff, 
and  fixed  the  value  of  the  property  for  the 
purposes  ctf  taxatl<m  at  960,212.&4,  and  taxes, 
to  tbe  amount  of  92,948.76.  were  levied 
thereon.  The  plaintiff  thereupon  brouj^t 
this  action  to  enjohi  the  payment  of  tbe 
taxes,  and,  on  tbe  trial  of  tlie  cause,  required 
the  court  to  make  special  findings,  which  it 
did,  as  follows: 

"That  said  plaintiff  la.  and  for  several 
years  last  past  has  been,  a  corporation  duly 
organized  and  existing  according  to  law,  and, 
as  such,  engaged  In  the  operation  of  various 
lines  of  railroad  In  this  state,  of  which  it  Is 
the  owner;  that  among  the  said  lines  of 
railroad  is  a  line  of  railroad  extending  from 
Lincoln  to  Aurora.  Neb.,  through  the  coun- 
ties of  lancaster,  Seward,  York,  and  Ham- 
ilton, and  tbenoe  northeriy  to  Central  City, 
in  Merrick  county,  which  line  is  known  as 
the  'Nebraska  Ballroad'  and  the  'BepubUoan 
Valley  Railroad;*  also  a  line  of  railroad  ex- 
tending from  Central  City  in  Merrick  county 
through  the  counties  of  Howard.  Oreeley, 
Garfield,  and  Valley,  known  as  the  'Llnc<^  & 
Black  Hills  Railroad  ;*  and  various  other  lines, 
—ell  being  known  aa  the  'BiuitDgtonSystMn.* 
and  all  owned  and  operated  by  the  plaintiff, 
under  one  common  management,  and  In  one 
name,  to  wit,  The  Burlington  &  Missouri 
Blver  Ballroad  Company  In  Nebraska.'  (2) 
That  all  of  said  lines  of  road  are  operated 
as  a  Fdngle  system,  and  without  any  distinc- 
tion between  llnee  having  different  charter 
names,  all  lines  being  managed  and  con- 
trolled by  tlie  same  general  officers.  (3)  That 
said  Bepublican  Valley  Railroad  and  said 
lincDln  ic  Black  Hills  Railroad  were  built 
during  the  years  of  1887  and  188a  (4)  That 
for  the  purpose  of  constructing  its  said 
lines  of  railroad,  and  keeping  the  saiiic  In 
repair,  aad  oonatruoting  depot  imiUUngs. 


platforms,  and  telegraph  lines  neceiwarf  for 
the  successful  operation  of  its  said  Koveial 
lines  of  railroad,  and  keeping  iJie  s:uje  In 
repair,  material  belonging  to  tUo  i>laUiilfF, 
and  consisting  of  rails,  ties,  xpiki^s,  Imlts, 
t^egraph  poles,  and  other  matei-kiL  and  fix- 
tures, was  shipped  and  piled  up  near  (J>>ntral 
City,  Neb.,  in  Lone  Tree  precinct,  in  cio.^ 
proximity  to  the  main  and  ride  tracks  of 
plaintiff's  line  of  railroad  at  said  point,  a 
portion  being  within  61  feet  of  tbe  main  line 
of  tbe  colter  track  of  the  plaintifTs  line  of 
road.  ^)  The  evidence  does  not  show  the 
extent  of  the  plalntUTs  depot  grounds  at 
Central  City,  nor  its  ri^t  of  way  throu£^ 
Lone  Tree  prednct.  nor  at  any  p<^t  In  said 
precinct  (6)  The  ground  iq>on  which  said 
material  was  piled  up  lay  on  each  side  of  the 
main  track,  and  was  about  3,000  feet  long, 
and  had  running  thmngh  it  the  main  traxx. 
and  5  side  tracks,  snd  was  necessary  for 
storing  material  necessary  for  tbe  constnio- 
tlon,  operation,  and  repair  of  the  plalntlfTs 
line  of  road.  (7)  All  of  said  material  was 
pwBonal  properly,  necessary  and  intooded 
for  use,  and  was  used.  In  tiie  construction, 
repair,  and  operation  of  plaintiff's  lines  of 
road,  and  was  stored' in  said  prectnot  tem- 
porarily, tor  convenloioe  in  shlp^ng  oat  and 
using  the  same  in  the  construction,  repair, 
and  opwatlim  of  said  llnee  of  road.  No  part 
of  tlie  same  was  personal  property  for  use 
in  any  g^eral  office  building,  machine  shop, 
or  repair  ^op  or  stor^iouses;  or  for  use  at 
any  particular  point  on  said  line  of  road; 
but  the  same  was  ablpped  out  and  used  as 
needed  in  the  construction  and  repair  and 
operation  of  the  various  lines  of  road  built, 
owned,  and  operated  by  tbe  plaintiff.  (8)  On 
the  25th  day  of  May,  1889,  oae  E.  Van  Tyle, 
who  was  then  acting  in  the  oapadty  of  tax 
auditor  for  tlie  plaintiff  or  tbe  Burlington  A 
Missouri  River  Ballroad  Company  in  Ne- 
braska, commonly  known  as  the  *B.  A;  M.  R. 
R.  Co..*  made  out  a  Ust  or  schedule  of  the 
perscmal  property  of  said  B.  &  M.  B.  R.  Co., 
subject  to  taxation  In  Lone  Tree  prec^ct, 
Merrick  county,  for  said  year,  and  the  prop- 
erty so  listed  by  said  Van  Tyle  Is  the  same 
property  which  is  described  in  plaintiff's  pe- 
tition, and  amounts  to  $60,242.34  in  value. 
{8)  That  said  list  or  schedule  was  d^vered 
by  said  Van  Tyle  to  tbe  precinct  assessor  of 
said  Lone  Tree  prefect,  and  by  bim  ^tered 
upon  the  tax  list  for  said  precinct,  and  as- 
sessed at  ^,242.34.  (10)  That  said  predict 
tax  list  was  afterwards  returned  to  the  coun- 
ty clerk  of  Merrick  county;  and,  after  tbe 
assessments  for  said  year  had  been  equal- 
ized by  the  state  and  county  boards  of  equal- 
ization, the  tax  complained  of.  to  wit.  $2,- 
948.75,  was  levied  by  the  county  board  of 
Merrick  county,  on  account  of  the  personal 
property  so  listed  by  said  Van  Tyle,  and  a»- 
sessed  by  the  assessor  of  Lone  Tree  pre- 
cinct. (11)  That  the  said  property,  so  listed 
by  said  Van  l^le  with  the  preolnot  assessor. 
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was  transcribed  on  tbe  county  tax  Ust  for 
said  year,  and  extended  upon  said  llstB  as 
property  of  the  B.  &  M.  B.  R.  Oo.  (12)  The 
plain ttff  did  not  appear  before  the  board  of 
equalization  for  said  year  for  the  purpose 
of  having  said  assessment  corrected,  nor  did 
the  B.  &  M.  B.  R  Co.,  or  Its  agents,  or  any 
of  the  agents  for  the  plalntUf,  appear  for 
said  imrpose.  (13)  The  property  described  in 
plaintiff's  petition  was  not  returned  by  It  or 
the  B.  &  U.  R.  B.  Co.,  or  any  of  Its  or  their 
agents,  to  the  auditor  of  public  aooounte  for 
assesmeat  and  taxation  for  said  year  by  the 
state  board  of  equalization,  and  the  same 
has  not  been  asseesed  for  said  year  other- 
wise than  by  the  assessor  of  said  Lone  Tree 
prednct.  (14)  Neither  the  plaintiff,  nor  ttie 
B.  &  M.  R.  R.  Co.,  or  any  of  their  agents, 
hare  paid  or  offered  to  pay  the  taxes  upon 
said  property  for  said  year  1889.  (15)  That 
the  defraidsnt  ].  B.  Templln.  as  treasurer 
of  said  county,  has  issued  a  tax  warrant  for 
the  collection  of  said  tax  to  the  defendant 
W.  H.  Grltes,  sheriff  of  said  county;  and 
that,  at  the  time  of  the  conunenoement  of 
tins  action,  said  sheriff  held  said  warrant, 
and  threatened  to  levy  the  same  on  and  take 
possession  of  the  cars  and  property  of  the 
I^alntiff,  and  sell  the  same  for  the  paym^t 
of  the  said  taxes,  and  stUl  threatens  to  and 
win  levy  on  such  property,  and  collect  said 
tax,  unless  restrained  by  injunction. 

"Conolostons  at  law: .  (1)  That  plaintiff  had 
a  plain,  speedy,  and  adequate  remedy  at 
law.  (2)  That  on  the  facta,  as  proved,  it  is 
cot  oititled  to  reUef  In  this  proceeding.  &) 
That  plaintiff's  bill  should  be  dismissed. 

"It  Is  therefore  ordered  and  decreed  that 
the  plaintiff's  bill  be  dismissed,  and  that  it 
go  hence  without  relief  and  that  t2ie  tem- 
porary injunction  heretofore  allowed  be  dts- 
soUed  and  dlschai^ied.  It  Is  further  ordered 
and  adjudged  that  defendants  recover  of  and 
from  the  plaintiff  the  costs  herein  expended, 
taxed  at  9  ." 

The  principal  complaint  of  the  plaintiff  Is 
that  there  Is  no  evidence  to  support  the 
thirteenth  finding,  snd  that  the  presumption 
Is  that  the  state  board  assessed  the  property 
In  question;  hence  it  Is  liable  to  double  tax- 
ation thereon.  We  must  remember  that  the 
object  of  this  action  is  to  enjoin  the  taxes 
in  question,  not  because  the  property  was 
not  taxable,  but  because  it  has  already  been 
sssessed.  Rdlef  Is  to  be  granted,  if  at  all, 
upon  proof  of  such  double  assessment  This 
proof  Is  to  be  furnished  by  the  idalntlff.  Did 
the  plaintiff  return  the  property  In  question 
to  the  state  board?  If  it  did.  the  return  will 
show.  If  it  did  not,  it  has  no  cause  of  com- 
plaint. The  revenue  law  of  this  state  is  de- 
signed to  make  a  fair  and  just  apportion- 
ment of  taxes  upon  all  the  taxable  property 
of  the  state,  whether  the  owner  be  a  wealthy 
corporation  or  a  pwson  of  but  little  means. 
There  Is  no  complaint  that  the  property  Is 
■iiiLWStil  too  taiii^  or  that  the  tax  itself  Is 
anjwt.  If  tte  pn^ertj  hu  not  already  twen 


assessed  by  the  state  board.  The  proof  falls 
to  show  that  it  was  assessed.  There  is  no 
equity  in  the  petition,  and  the  Judgmoit  is 
affirmed. 

NOBVAZ4  ooooDn.  POST,  did  not 
sit 
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(Saprema  Coart  of  Korth  Dalnia.  Nov.  SB,  1808.) 
Bau»— Wabbaxtt— AorioK  vos  Fjuos— Dsfbitsb— 

ESTOFPSIh 

L  Contraot  of  warranty  upon  the  sale  of  s 
steam  threBhing  machine  constraed.  This  court 
will  not  limit  such  warrmaty  to  sncb  defeots  only 
as  are  discoverad  whes  the  maotalneiy  Is  first 
started,  unless  the  wording  clearly  requires  such 
restriction. 

S.  UoDtinued  ase  of  maohlnery  pnrohased 
nnder  s  warranty,  after  knowledge  en  defects, 
may  destroy  the  bier's  right  to  rescind  the  con- 
tract, bat  will  not  destroy  his  right  to  plead  a 
breach  of  warranty  to  defeat  a  recovery,  In  whole 
or  in  part.  In  an  action  brought  1^  the  sallsrto  re- 
cover the  purchase  price. 
(ByllabuB  by  the  Courts) 

Appeal  from  district  court,  Onmd  Fortes 
county;  Oharies  F.  Templeton,  Judg& 

Action  by  the  Minnesota  Thrediw  Manu- 
facturing Company  sgainst  Bllas  Hanson. 
Plaintiff  had  judgment,  snd  defendant  ap- 
peals. Beversed. 

Bangs  &  Elsk.  for  anpdlant  A  J.  O'Ke^ 
for  respondent 

BABTHOLOMBW.  J.  This  action  was 
brought  to  foreclose  a  mortgage  given  to  se- 
cure the  purchase  price  of  a  steam  threshing 
outfit.  The  defense  was  breach  of  warranty, 
followed  by  a  rescIsstCHi  of  the  contract  and 
a  return  of  the  property.  From  a  decree  of 
foreclosure,  with  Judgmoit  for  defldency 
agahist  him,  defendant  appeals.  The  findings 
of  fact  are  not  questioned,  but  the  legal  oon- 
clusionB  are  challenged.  The  property  pur- 
chased was  second-hand  machinery.  The 
order  for  the  same,  given  by  appellant,  was 
upcm  a  writtKi  and  printed  form,  and  con- 
tained the  warranty  upfm  which  the  breadi 
Is  assigned.  The  portions  thereof  material 
to  this  decision  are  as  follows:  'This  engine 
and  separator  is  the  J'addeo  rig,  and  is  war- 
ranted and  represented  to  be  In  running  order 
at  time  of  delivery.  *  *  *  It  is  hereby 
understood  that  if  any  of  the  machinery 
ondered  her^  Is  second-hand,  and  has  been 
repaired  and  sold  as  such,  it  is  warrantet)  to 
be  in  good  running  order  at  the  time  of  de- 
livery to  the  buyer;  and  If,  at  the  time  of 
Oist  starting,  it  is  found  by  the  buyer  not 
to  be  as  represoited.  Immediate  notice  by  tel- 
egraph or  by  mall  shall  be  given  to  the  seller 
at  Stillwater,  Minn.,  and  the  buyer  shall 
wait  until  the  seller  gets  a  man  there  to  right 
it,  sud  shall  give  him  ne<%aBaiy  and  friendly 
assistance,  and  then,  at  once,  give  the  ma- 
chinery  a  fair  trial.  The  use  of  such  mawhin. 
ery  after  said  trial  shall  be  cooohislva  art- 
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dence  cit  satlsfootion  tmd  AdQnment  of  tiie 
waxranty."  The  fnrt*Tgf  diow  that  the  war 
diinery  was  deUrered  In  tbe  latter  part  at 
August,  1890,  and  appellant  commaicea  to 
use  the  same  September  2,  18B(^  and  coo- 
ttimed  to  use  it  nnta  Oototwr  7,  3S00,  and 
that  during  said  time  the  machinery  did  good 
wotk,  but  that  at  llie  tboe  at  the  didlT«7  ^« 
boiler  was  In  an  unsafe  and  donserons  ocm- 
ditlon,  b7  reasw  of  certain  d^ects  ^t  were 
onlmown  to  appelant*  and  also  nnknowu  to 
respondent  and  Its  agents  who  bdlered  It  to 
be  tn  good  numlng  order;  that  on  October  7. 
1880,  the  state  boiler  inspector  condemned 
stdd  boOer  as  unsafe,  and  ordered  apQeUant 
to  Bt(9  using  the  same;  that  until  said  date 
ai^tellant  did  not  know  that  the  boiler  was 
In  a  dangerous  condition:  that  Ibe  next  day 
appellant,  for  the  first  time,  gave  respondent 
written  notioew  by  letter  directed  to  it  at  StiU- 
mter,  Minn.,  of  ttie  defects  In  flie  b(dler, 
and  notifled  respondent  that  he  repudiated 
the  oontraot,  and  requested  the  return  of 
his  noteik  It  does  not  appear  from  the  find- 
ings that  any  attention  was  given  to  this 
letter,  and  oo.  October  28,  JSBO,  appellant  re- 
turned tttB  propwty  to  the  city  at  Ghrand 
Forks,  and  offered  to  torn  the  same  over 
to  Uie  genwal  agent  o£  respondent  ftmn 
whom  he  purcliased  It,  but  the  agent  xefused 
to  reeetve  it  On  the  same  day  ^ipeUant 
again  notifled  respondent  that  he  had  re> 
tamed  the  property,  and  left  it  near  respoid- 
ent's  wardiouse,  subject  to  respimdenl^a  dii^ 
posnl  After  said  date  neither  party  Inter- 
fered with  tha  propwty  ta  any  mamier.  Up- 
ou  these  facts  the  learned  trial  court  found, 
aa  a  oondusloa  of  law,  that  appellant,  by 
keeping  and  using  said  nfft^tn^  imtU  October 
7,  1890,  without  notice  to  revandent  oC  any 
defects,  was  precluded  from  setting  op  a 
breach  oC  warranty  as  to  Oie  ooodltttm  at 
the  boUer  at  the  time  of  the  ponmasa  If 
this  caudnshm  is  correct,  the  Judgment  must 
be  affirmed;  otherwise,  reversed. 

No  question  is  raised,  it  will  be  noticed,  up- 
on the  light  of  the  buyer  to  return  the  prop- 
erty unless  such  right  had  been  waived.  Ap- 
pellant was  precluded  from  the  deCenae  of 
breaxdi  of  wamnty  solely  reason  ot  his 
conduct  in  using  the  pn^rty  for  such  length 
of  time  without  notice  of  defeota.  Whethw 
this  conclusion  was  based  upon  the  express 
terms  of  the  wazmnty,  or  upon  gmeral  prin- 
ciples Oif  law  pertaiidng  to  the  subject,  we 
are  not  definitely  Informed.  The  teamed 
counsel  for  re^Kmdent,  In  his  brle^  puts  Ids 
construction  iqmn  the  wammty,  and  prints 
It  as  follows:  "That  If,  at  the  time  of  first 
startlDA  It  Is  found  by  the  buyer  not  to  be 
as  represented,  immediate  notice,  by  tele- 
graph  or  mail,  shall  be  given  to  the  scDct 
at  StUlwatw,  Minnesota.  •  •  •  The  nse 
of  the  machinery  after  sooh  trial  shall  be 
condualve  evidence  of  satisfaction  and  ful- 
fliiiiifwit  of  the  warranty."  Under  that  con* 
strootlon  the  law  la  nndonbtedly  wltli  re- 
■ponden^  aa  we  regard  It  well  settled  that 


where  an  exprees  warranty  Is  upon  otmdi- 
tioB,  or  When  amne  duty  Is  devolved  upon 
the  pnndiawr  by  the  tamo  of  the  warranty, 
suflh  condttlon  must  be  fidfflled,  or  such  duty 
performed,  before  advantage  can  be  taken 
of  817  Imadi  of  sodh  warranty.  Nidiols  v. 
Knowlea.  81  Ubm.  48B,  18  N.  W.  Bep.  413; 
B3ng  T.  Towsley,  64  Iowa,  TO,  19  N.  W.  Bep. 
SB9;  BomU  v.  Mu^dock.  79  Iowa,  101, 
44  N.  W.  287;  Wwden  v.  Harvester 

Ool,  11  NMkUflb  7  N.  W.  BepL  766;  Olureafa- 
Ing  Madilne  Oa  ycammn,  (Dak.)  28  W. 
Rep.  088*  But  win  the  warranly  bear  that 
oawtmotfw?  We  ildnk  not  We  have  al- 
ready  quoted  it,  supplying  tiie  elllpals  found 
In  respondents  quotatfon.  We  think  the 
blr,  reasonable  oonatrooHoa  of  the  language 
will  lead  to  the  ooaiclnMon  that  the  use  of 
the  maofalnery  which  Is  dedared  to  be  oon- 
ohMtfre  against  appellant  upon  the  question 
of  teeadb  of  waiTaulj  must  oosur  after  no- 
tiae  of  deteoto;  after  a  nuot  hae  been  sent 
to  remedy  audi  defeets;  aft«r  an  efCnt  has 
been  made  so  to  do,  and  the  machinery  then 
given  a  fUr  trial.  It  la  the  nse  e<  the  ma- 
(iilneiy  after  said  trial  that  becomes  conclu- 
rilveL  This  oonatroctifm  beoraDSs  Irrealstfble 
IV  reference  to  other  portions  of  the  war- 
ranty, all  of  vrldeh  is  set  finth  In  the  find- 
tarn-  ItlspKOVided  that  incasecf  punduLBe 
of  machinery  other  tiian  seoond-hand  ma- 
chinery, the  buyer  shall  have  three  days 
after  tt  Is  first  started  to  aaoertaln  irtiether 
said  matfdneiy  is  or  to  not  as  warranted. 
If  not,  he  Aall  at  onoe  give  notice  to  the 
•eUer,  and  wait  until  a  man  gets  there  to 
right  It,  and,  after  the  man  is  tlmntgh,  the 
buyer  shall  at  once  give  the  matflilnery  a 
fair  trial  of  two  days,  and  the  use  of  the  ma- 
ohineiy  after  the  said  two  days  shall  be  ocm- 
olnslTe  evidence  that  It  Is  as  warranted. 
Here  to  tt  expressly  declared  that  the  use 
of  the  machineiy  whhdi  shall  be  oonchisire 
upon  the  qoeaUon  of  warranty  foUows  the 
second  trial  of  the  machinery,— the  trial 
that  oomes  after  the  efforts  of  the  expert  to 
correct  the  defects.  Under  tiie  language 
used,  it  to  not  rsaaonahle  to  cmdnde  Oiat  it 
was  the  Intention  to  estmldlsh  a  dUTerent  rale 
upon  sales  of  seoond-Jiaad  matOilneiT.  In 
tiUa  case  tt  doea  not  appear,  however,  that 
any  atfemticn  was  ever  given  to  the  notice 
at  defects  sent  on  October  9,  1S80,  or  that 
any  man  was  sent  to  remedy  sacb  delects,  or 
that  there  ever  was  any  sabseqnent  trial  of 
the  maobinety.  Soeh  being  the  ease^  that 
porticxi  of  the  warranty  wUdi  makes  the 
use  of  the  machinery  after  sodi  subsequent 
trial  conoluaive  against  the  buyer  on  the 
question  (tf  breach  of  warranty  most  be 
eliminated  from  further  oomMenUloa. 

But  it  to  otolmod  that  under  tihe  expftan 
terms  of  the  warranty  the  tot^yer  was  bound, 
at  his  peril,  to  dtaoover  all  the  defects  In  the 
machinery  '*at  the  time  of  first  starttng,"  and 
that  only  the  defects  thus  dtooovered  and  re- 
ported were  covered  by  the  warranty.  Thto 
construction  would  be  very  narrow,  and  wo 
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do  not  fltlBk  the  langnnge  requires  it  It 
mnfld  eonTert  a  paovlaion  intended  for  the 
tmyar^  pfotectloa  Into  a  trap  for  bis  ondo- 
Inff.  It  would  be  dUBenlt,  often  impoealble, 
tor  tiie  tnijer,  upon  a  trial  oC  an  hour's  dura^ 
Hon,  or  eren  In  a  half  day,  to  Inspect  each 
portion  of  a  ■team  engine,  txriler,  and  grain 
■epocator,  anffldently  to  discover  whether  or 
not  it  was  perfect,  and  properly  performed 
Its  fnncttono.  When  next  started.  In  differ- 
ent grain,  and  under  leas  favorable  drcom- 
TTwnoffff.  portions  of  tte  madhlnoy  ml^t  be 
found  oittrtiy  Inadequate.  Yet,  under  the 
oonstmctkm  contoided  for,  the  bnyo's  month 
WDOld  bo  doKd.  We  do  not  think  the  buyer 
ondevotood,  or  that  the  seller  Intended  him 
to  undentsnd,  that  he  was  recelTlng  wily 
tUa  reetzicted  and  unsatiaCaotory  protection. 
Independent  of  any  omditlonB  In  the  war- 
lantf.  It  wao  bMunbent  ap<xi  appellant  to 
bo  ofdtaiuIlT  diligent  to  discover,  and  prompt 
to  report,  any  defects  In  the  machinery  that 
would  ocMistitttto  a  breach  of  the  Bellas  war- 
nnl^;  and  any  omttnaed  use  ol  the  ma^ 
cddnary,  aftsv  knowledge  of  Uw  defects^ 
wttboot  notice  thereof  to  tho  seiler.  would 
prevent  a  resdarioo  of  the  contntot,  and  a 
rstnm  oC  llie  property.  It  would  be  an 
elecdon  npcn  the  part  of  liie  buyer  to  affirm 
the  contract,  Locke  v.  Williamson,  40  Wis. 
arn;  Boothby  v.  Scales,  27  Wis.  626;  Spar- 
Unc  T.  Marine  86  111.  USt;  MaiahaH  v. 
Fenr,  67  Me  78;  Oot^dngham  v.  Dusa,  41 
Kan.  229^  2L  Fae.  Bep.  90;  Polhemns  v. 
Helman,  45  CaL  07&  But  the  retention  and 
use  of  the  property,  wlOoat  nottto  ot  de- 
tects, under  tte  great  preponderance  of  the 
tauar— and.  at  we  think,  better^-anthorlttee, 
affects  aaif  the  lii^t  to  rescind.  The  buyer 
may  atUl  rely  upon  the  breadi  of  warranty 
to  deCeat  a  reoovefT.  in  vrturte  ot  in  paxt,  in 
an  action  broui^t  by  the  seller  to  recover 
tta  ponbase  prioe.  Oinitlniied  use  of  tlio 
jvroperty,  with  knowledge  of  defects,  and 
wUboat  notice  or  onnplalnt  of  ttie  8eU». 
may  bo  mon  or  lesa  pmrsoaalve  aa  evldenoe 
of  waiver  ot  deCeota,  bat  cannot  eotabUah 
■oGli  waiver  aa  a  matter  of  law.  See,  gen- 
erally, Kellogg  V.  Dendow,  14  Conn,  ttl; 
Anitmaii,  Hinw  *  Oo.  v.  Tbierer,  84  Iowa, 
272;  Mnller  v.  Bdo,  14  N.  Y.  007;  Kent 
V.  Friedman.  101  N.  Y.  616;  8  N.  B.  Ben. 
906;  Vfauxnt  V.  Iceland.  100  Maaa.  432;  Xay- 
lor  V.  OoLBt  111  Uasa.  868;  Warder  v.  Flaber, 
48  Wla.  838.  4  N.  W.  Bep.  470;  Ferguson  v. 
Boater,  68  Ind.  488;  Pemiodc  v.  Styles,  54 
TL  220;  Smith  v.  Mayer.  3  Colo.  207.  We 
are  unable,  undw  the  fln^Ungs  of  ftot.  to  difr 
eover  any  legal  reason,  either  in  the  express 
worda  ot  flie  warran'^  or  otherwise,  wby 
appellant  may  not  in  this  case  take  advan- 
tige  of  the  breach  of  the  warranty,  If  any 
sadh  breach  in  fact  exists. 

An  inspectloo  of  the  record  In  this  case 
dtadoMB  another  reaoon  why  we  dwuld 
leadb  tbis  oondtulon.  The  original  contract 
Is  partly  printed  and  partly  written.  The 
Sni  warraniT'  ot  ttae  partknlar  property  In^ 


volved,  and  which  we  have  already  quotefl, 
is  In  writing,  and  Is  miccmdltional  and  ab- 
solute. The  conditional  warranty  is  printed. 
To  give  that  omdlttonal  warranty  the  con- 
struction for  which  re8p<mdent  oonteods 
would  make  It  entirely  Inconsistent  with 
the  written  waxranty.  A  well-settled  rule 
of  oonstmetftm.  In  all  such  cases,  makes  the 
written  portion  <tf  the  omtract  oontioIUng, 
as  being  tbat  to  which  the  attention  of  the 
parttea  was  more  directly  and  spedfloally 
oailed.  Tbo  Judgment  of  the  dlstriot  court 
Is  xovoaed,  and  a  new  trial  granted.  AD 
oonoor. 


FAItKES  V.  FIBST  RAT.  BANK  OF  UBBOK 

(Supreme  Conrt  of  Hoctb  Dakota.  Dm.  M,  18BtL> 

Lmr  fOB  TKaasame  OaAiK— Notio»— Aonoir 
roB  CoHvaasiox— Wbo.iut  MAimjini. 

1.  In  order  to  preaerre  a  Uen  for  tiurasliiDg 
grain,  under  ohapter  88,  Laws  Dak.  T.  1S86,  the 
statement  which  that  statute  directs  shall  be 
filed  most  oontaln  a  descrlpUon  of  tlie  land  where- 
on the  grain  upon  whlob  toe  Uen  la  '*'iimil  was 
grown. 

2.  THo  party  la  entitled  to  a  Uen,  ander  the  pro- 
visions of  that  ohapter,  nnlees  he  owns  and  oper- 
ates tb*  aaotdne  with  wUoh  the  throahlag  waa 

donsi 

8.  An  action  for  the  conversion  of  personal 
property  eannot  be  maintained  unless  plaintiff 
was  in  possession,  or  held  a  legal  right  to  Immedi- 
ate possession  of  the  property  esnvsrbad,  at  ttw 

time  of  the  oonrersioo. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Sargent  county; 
W.  S.  Lauder.  Judge. 

Action  by  A.  H.  Parker  against  the  First 
National  Bank  of  UsIkhi  for  the'  conversion 
of  a  quantity  of  wheaL  ▲  demuROT  to  tbe- 
complalnt  was  ovevmled*  and  defendant  ap- 
peals. Reversed. 

Goodwin  A  Van  Pdt.  for  appellant 

BARTHOLOMBW,  J.  This  la  an  action 
fbr  convershm  of  certain  wheat  niere  waa 
a  demurrer  to  the  complaint  on  the  ground 
that  It  did  not  state  facts  eoffldent  to  constl- 
tnte  a  cause  of  action.  The  demurrer  was 
overruled,  and  ttils  appeal  was  brought  by 
defendant  solely  upon  such  ruling.  It  viU 
not  be  necessary  to  cwuome  the  apace  re- 
qnlred  to  set  out  flie  complaint  bi  fuH.  Re- 
qwndeot  claimed  the  wheat  by  vfartne  ot  a 
thresher's  Um.  under  chapter  88,  Lawa  Dak. 
T.  1889.  Section  1  of  that  Chapter  reads  aa 
fiOlows:  "Bvuy  person  or  persons  owning 
and  opera  ting  a  threshing  machine  tfiall  have 
a  lien,  from  the  date  of  threablng,  upmi  all 
grain  threshed  by  him  with  such  machine, 
for  the  value  of  ttie  services  so  rendered  In 
doing  Bueta  threshing.'*  The  second  section 
gives  such  lien,  when  filed  wltMn  the  time 
spedfled.  prtortty  over  an  liens  or  Incum- 
brances upon  the  grain,  created  subsequent 
to  the  act  Section  8  provides  for  flUng  an 
accoimt,  and  spedfles  what  the  account  diall 
contain.  Including  the  number  of  bushela 
threshed,  the  price  agreed  upon  for  sucb 
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work,  tlie  name  of  the  person  for  whom  sach 
threshing  was  done,  and  a  description  of  the 
land  upon  which  the  grain  was  grown.  It 
also  provides  for  filing  the  statement  for  rec- 
ord. Section  4  makes  such  filing  notice  to  all 
purcbAserB  and  IncumbrancerB  subsequent  to 
the  date  of  said  filing;  and  section  5  provides 
for  the  foredosure  of  the  lieu  upon  the  no- 
tice, and  In  the  manner,  provided  by  law  for 
the  foreclosure  of  chattel  mortgages.  No 
copy  of  the  statement  required  to  be  filed  Is 
Incorporated  in  or  annexed  to  the  complaint 
Appellant  disclaims  raistng  any  question  as  to 
the  constitutionality  of  the  statute  under 
which  respondent  claims,  but  contends  that 
respondent  has  foiled  to  bring  himself  with- 
in the  provlrions  of  ttie  statute,  in  two  par- 
ticulars: First,  that  it  does  not  appear  from 
the  complaint  that  respondent  ever  filed  the 
statement  required  by  the  statute;  and,  sec- 
ond, that  it  does  not  appear  from  the  com- 
plaint that  respondent  was  the  owner  of  the 
machine  that  did  the  threshing.  The  lan- 
guage used  by  Justice  Wallin  in  construing 
the  statutory  seed  grain  lien  tn  Lavln  v. 
Bradley,  1  N.  D.  291,  47  N.  W.  Rep.  384,  Is 
In  all  respects  pertinent  to  this  case:  "In 
construing  the  seed  lien  statute  the  Aict  must 
not  be  overlooked  that  the  lien  given  Is  whol- 
ly statutory  In  Its  nature  and  origin.  It  was 
unknown  to  the  common  law,  and  hence  can 
neither  be  acquired  nor  enforced  unless  there 
has  been  a  substantial  compliance  with  the 
act  of  the  legislature  from  which  the  lien 
arises."  RelatiTe  to  the  statement  filed  the 
complaint  states:  "PlalntifT  further  alleges 
that,  for  the  purpose  of  securing  his  pay  for 
said  threshing,  and  for  the  purpose  of  perfect- 
ing a  11^  on  the  grain  so  threshed,  he  caused 
to  be  made  an  Itemized  statement  of  his  ac- 
count for  such  threshing,  containing  his  bill 
therefor,  and  after  making  oath  thereto,"  etc. 
There  is  no  other  reference  to  the  statement 
in  the  complaint  The  all^tlon  Is  tliat  it  was 
"an  Itemized  statement  of  his  account"  An 
Itemized  account,  as  those  words  are  general- 
ly—and,  so  for  as  we  know,  universally— used. 
Includes  the  names  of  the  parties,  debtor  and 
creditor,  the  respectiTe  items  for  which  the 
credit  was  given,  with  the  dates  and  amounts 
charged  for  each  Item;  and  the  total  amount 
In  an  itemized  account  for  threshing,  a  de- 
scription of  the  land  on  which  the  grain  was 
grown  would  be  entirely  foreign.  It  would 
be  no  necessary  or  usual  part  of  such  an  ac- 
count The  pleader  having  alleged  the  char- 
acter of  the  statement  filed,  under  familiar 
rules  of  Interpretation,  we  cannot  presume 
that  anything  else  was  filed.  Yet  the  statute 
Is  peremptory  In  requiring  the  statement  to 
contain  a  description  of  the  land  on  which 
the  grain  was  gron-n.  In  order  to  entitle  a 
party  to  the  lien  given  by  the  statute.  The 
necesdty  for  such  statement,  particularly  for 
the  protection  of  subsequent  purchasers  and 
Incumbrancers.  Is  perfectly  apparent  In  this 
case  it  may  be  true  that  respondent  per- 
formed all  the  acts  alleged  in  the  complaint. 


(5.  D. 

and  yet,  if  appellant  sabsequently  came  Into 
possession  of  tbe  wheat  by  purchaoe  from 
'the  owner,  or  by  way  of  security,  its  title 
would  be  perfect,  as  against  reepaadmt 

Again,  under  the  statute,  it  is  not  the  party 
owning  a  threshing  machine  who  is  ^titled 
to  the  lien,  nor  yet  the  party  operating  such 
machine,  but  It  is  the  person  "owning  and 
operating  a  tiiroahti^g  machine."  The  only 
allegation  In  the  complaint  upon  that  point 
l8  as  follow:  "That  plaintiff  was  at  all  times 
hereinafter  mentioned  doing  budness  of  run- 
ning and  operating  a  threshing  machine." 
That  falls  far  short  of  an  allegation  of  own- 
ership In  the  machine.  It  Is  Just  as  consist- 
ent with  possession  In  any  other  capadty. 
An  all^atlon  much  stronger  than  In  this 
case  was  held  to  be  an  Insufficient  allegation 
of  ownership  in  Rngg  r.  Hoover,  28  Minn. 
407.  10  N.  W.  Rep.  47&  We  think  the  com- 
plaint was  vulnerable  to  the  demnrrer  on 
both  these  points. 

Another  insuperable  objection  is  urged 
against  the  complaint,  which  we  are  cum- 
pelled  to  notice,  In  view  of  what  may  here 
after  appear  by  way  of  an  amend  h1  com- 
plaint Plaintiff  does  not  show  that  he  waa 
in  possession,  or  had  an  Immediate  right  of 
possession,  of  the  grain  at  the  time  of  the  al- 
leged conversion.  The  statute,  at  most  only 
gives  a  lien.  This  lien  may  be  foredosed  up- 
on the  notice,  and  In  the  manner,  provided 
by  law  for  foreclosing  chattel  mortgages,  but 
it  carries  with  It  no  rl^t  of  possession  until 
the  rl^t  to  foredosure  is  complete.  The  com- 
plaint fallt  to  show  that  the  credit  extended  ' 
to  the  party  for  whom  the  threshing  was 
done  had  expired,  or  that  the  account  was 
due.  It  Is  well  settled  that  no  action  for 
conversion  can  be  maintained  unless  the 
plaintiff  shows  a  general  or  special  owner- 
ship in  the  property  converted,  and  posses- 
sion or  a  l^al  right  to  Immediate  possession, 
at  the  time  of  the  couTersIon.  Barton  v. 
DuntUng,  6  Blackf.  209;  Orady  r.  Newby. 
Id.  4^;  Dungan  v.  Insurance  Co.,  38  Md. 
2^;  Owens  v.  Weedman,  82  111.  400;  Fulton 
V.  FiUton,  48  Barb.  581;  Danley  v.  Rector, 
10  Ark.  211.  The  order  of  the  district  court 
overruling  the  demurrer  to  the  complaint  Is 
reversed,  and  that  court  Is  directed  to  enter 
an  order  sua  tabling  the  demurrer,  and  giving 
respondent  20  days  after  the  entry  of  such 
or^er  tn  which  to  amend  Us  complaint.  If  h« 
so  deslrea  All  concur. 


BENNETT  r.  NORTHERN  PAC.  R.  CO. 
(Bapreme  Court  of  North  Dakota.  Deo.  17, 18S!!.) 

IHJCar  TO  EUPLOTB— CONTHIBUTOBT  Nbouobxcb 
— EriPENca— QcESTioN  fob  Jukt. 
1.  FiaiDtiff,  a  switchman,  !□  the  employ  of  de- 
fendant, was  directed  by  tbe  foreman  o  f  the  switch- 
ing crew  to  assist  hlm  Id  eoapllng  ao  engiae  to  a 
flat  car.  According  to  some  of  the  evidence  the 
drawhead  of  the  car  sank  flush  with  the  end  of 
the  car  when  the  engine  stmck  the  car,  and  plain- 
tiff was  caught  between  the  car  and  engine,  and 
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iDjnred.  Tbe  sndence  tbowed  that  the  pl^  of 
a  drawbar  was  from  1  to  4  inches,  and  that  this 
drawbar  was  10  or  13  Inohea  long.  Held,  snf- 
ficieDt  QTideDce  of  defeudaDt's  Degligenoe  to  r«- 
qaire  the  submission  of  that  question  to  a  jury. 

3.  The  track  on  which  the  coupling  was  made 
ma  a  curved  one,  and  plaintiff  was  standlDvon 
Mm  footboard  of  the  engine,  on  the  Inside  of  the 
curre,  at  the  time  he  was  injured.  There  was  no 
eridenoe  as  to  the  degree  of  the  curve.  Held, 
that  be  was  not  negligent,  as  a  matter  of  law.  In 
remaialDg  there  to  help  Id  making  the  conpling. 

8.  Nor  was  ha  gniltj  of  contributory  negU- 
genoet  aa  a  matter  of  mw,  la  standing  in  tb^  place, 
notwitbatandlnff  the  nnnsnal  shortnoM  m  the 
drawbar  of  the  engine  and  of  the  drawbar  of  the 
car,  the  former  projecting  6  inohes  beyond  a  rim 
OD  the  rear  of  the  engine,  and  the  latter  being,  ao- 
eordioe  to  some  of  the  eridenoe,  IS  Inoheslong, 
the  OTldeDce  sbowing  that  the  usual  play  to  a 
drawbar  la  from  1  to  4  Inohas;  there  being  no  play 
to  tba  drawbar  on  the  engine,  and  It  being  nndla- 
pated  that  the  engine  approached  the  car  slowhr 
to  make  the  coupling,  so  taat  the  amount  of  slack 
taken  up  would  be  bat  Uttle,  If  everything  was  in 
proper  order. 

4.  Neither  was  it  contributory  negligence,  as 
a  matter  of  law,  for  him  to  rem^n  on  the  foot- 
board. Instead  of  going  ahead,  and  netting  the  pin, 
and  ttasB  stepping  outside  the  traok  bafWa  Uw  «»■ 
gine  and  oar  came  together. 

(Sjllabiu  by  the  Court) 

Appeal  from  district  oourt,  Stutsmfui  eotm- 
ty;  Roderick  Rose,  Jtidge. 

Action  for  personal  injuries  by  Oeocge  A. 
Bennett  against  the  Nortliem  Pacific  Rail- 
road Company.  Defendant  bad.  Judgment, 
and  pi*<wwff  appeals.  Reversed. 

8.  L.  Glaap^  for  appeUant  BaU  ft  Wat- 
aan,  for  reqKiiident 

CORLISS,  a  J.  TbSM  i»  ttae  KOODd  time 
this  case  has  been  before  us.  On  the  former 
appeal  tbe  oplnlw  Is  reported  in  2  N.  D.  — . 
48  N.  W.  Bep.  40a  On  the  aecond  Mai  tbe 
court  directed  the  Jury  to  find  for  the  de- 
fendant Jodgmoit  was  mtenA  on  tlia  tov 
diet  ao  directed.  From  that  Judgment  tbSB 
appeal  la  taken.  Should  the  case  have  been 
SDbmltted  to  the  Jury?  It  Is  neoessar^  to  re> 
▼lenr  tbe  evidence^  as  tbe  facts  seem  to  be 
somewhat  different  from  those  whlcta  ap- 
peared fkom  th»  record  on  the  former 
peaL  The  plaintiff  was  Injured  while  assist- 
ing In  ooapUng  an  M^ine  to  a  flat  ear,  known 
as  a  "Union  Tank  Line  Oar."  The  car  was 
standing  on  a  switch.  Plaintiff  was  directed 
by  OtaalM  Shidds,  the  foreman  of  fiie  switch- 
ing crew  of  which  plaintlfl  was  a  member, 
to  go  wltti  him  to  couple  onto  this  car,  and 
to  tnuisfn  it  to  another  track.  Plaintiff 
turned  the  switch,  and  stepped  upon  the 
end  board  of  the  engine  where  Shields  was 
standing.  The  engine  then  started  eastward 
to  back  down  to  thla  ear,  which  was  oUy  a 
few  rods  distant— about  60  or  70  feet  The 
•wltcb  was  a  curved  one.  How  great  was 
the  oorre  is  not  disclosed  by  eridenoe  on 
this  record.  Plaintiff  appears  to  hare  of- 
fered to  proTe  that  the  curve  was  slight,  but 
ttiis  otta  was  objected  to,  and  the  objection 
■Qstained  the  oonrt  Shields  stood  on  the 
cod  board  oa  the  outside  of  the  cnrre^  while 
plaintiB  stood  on  the  end  board  on  the  In- 


side of  the  curve.  According:  to  plaintiff's 
testimcaiy  he  was  looking  for  a  pin  with 
which  to  make  the  oooidlng  as  the  engine 
approached  the  car.  Finding  none  lying  on 
the  drawhead  of  the  car,  he  turned  to  the  - 
tool  box  in  the  rear  end  of  the  tank  of  the 
engine  to  look,  for  one  there.  Discovering 
none  there,  he  next  -caat  his  eyes  upon  the 
ground  to  find  one,  and  was  still  unsuccess- 
ful. Finally  he  espied  one  on  the  platfonn 
of  the  car  near  the  end.  The  engine,  he 
says,  was  at  that  time  about  20  feet  from 
the  oar,  and  moving  alowlj^,  about  2^  miles 
an  hoor.  He  leaned  over  and  grasped  the 
pin,  and  was  Just  In  the  act  of  setting  It 
yrhen  he  was  caught  between  the  end  of  the 
oar  and  the  ea6.  of  the  engine,  and  one  of 
his  pelvic  bones  crushed.  The  injury  ap- 
pears to  be  permanent  and  quite  serious. 

There  Is  a  marked  difference  between  the 
evidence  on  this  and  on  the  fonner  trial  ao 
far  as  the  l^igth  of  the  drawbar  of  this  oar 
and  the  drcnmstanoea  Immediately  surround- 
ing the  accident  are  oonoemed.  On  the  for- 
mer appeal  we  held  thftt  plaintiff  was  guilty 
of  oontributory  negligence,  as  a  matter  ct 
law,  because  ttxo  evidence  disclosed  the  fact 
that  this  drawbar  projected  less  than  five 
inohes  from  the  end  of  the  car  before  tiie 
8lai&  was  tak^  np.  We  held  that,  as  the 
plaintiff  slowly  approached  the  car,  he  could 
not  have  failed  to  have  noticed  that  the 
drawbar  was  extreme  short  had  he  used 
pn^ter  care;  but  it  now  appears  from  some 
of  the  evidence  Hat  this  drawbar  projected 
10  or  12  inches  beyond  the  end  of  the  car. 
We  do  not  think  that  it  can  be  said,  under 
such  evidoioe,  that,  as  a  matter  of  law,  the 
plalntltr  was  nei^Igwt  in  not  apprehoidlnf 
peril;  nor  Is  It  evident  that  plaintiff  would 
have  been  injured  at  aU  had  the  play  of  llils 
drawbar  been  <»ily  normal;  L  &  team  one  to 
four  inohea  The  engine  was  moving  so 
slowty  ttiat  Its  mnnaitum  wb«i  It  struck 
the  car  must  have  been  very  alight.  Shields, 
the  foreman,  says  that  the  engine  bar^ 
touched  the  car  when  they  came  together. 
The  amount  of  slack  taken  up  tmder  theae 
drcumstances  would  be  but  little  if  every- 
thing was  In  proper  omdltlon.  We  think 
that  the  plaintiff  had  a  right  to  assume  that 
everything  was  all  right,  under  the  clrcum- 
stancea.  It  Is  true  that,  under  the  rule  re- 
ferred to  In  the  opinion  on  the  fonner  ap- 
peol,  and  which  was  Introduced  in  evidence 
on  the  second  trial,  the  plaintiff  was  tmHer 
obligation  to  look  at  the  coupling  apparatus 
to  see  if  it  WHS  all  right  before  making  the 
oonpllng;  but  this  does  not  involve  a  critical 
ezamlnaflou  of  the  apparatua  The  plain- 
tiff testified  that,  as  he  approached  the  car, 
he  looked  at  the  drawtuir,  and  did  not  see 
anything  the  matter  with  It  Indeed.  It  is 
undisputed  that  the  drawbar  and  drawhead 
were  apparently  in  good  otdw;  and,  if  there 
was  anything  the  matter  with  them,  it  is 
fair  to  assume  that  It  was  some  obscure  de- 
feot  as  In  the  spring;  the  followar  plate^  or 
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some  other  similar  place,  the  discovery  of 
whloh  TTOuU  have  required  a  rer^  careful 
examlnatton.  It  was  for  the  jury  to  say 
whether  plaintiff  did  all  the  rule  required  of 
him,  under  the  evldenoe  on  this  i^tpeol.  We 
are  left  In  dark  as  to  the  pretdse  difficulty 
with  the  drawbar,  but,  If  the  testfanony  of 
the  pU^Atiff  is  entitled  to  credence,— and  tliat 
Is  a  question  for  the  jury,— fhen  Uiere  la 
eTldence  to  warrant  a  finding  that  there 
was  something  wroiv  with  some  part  of  this 
coapUng  apparatus.  The  plaintiff  swore 
Had,  when  the  engine  ntraok  the  oar,  It 
pushed  bat^  the  drawbead  of  the  oar  almost, 
if  not  quite,  flush  with  the  end  aUL  He 
said:  "When  the  oiglne  struck  the  draft 
iron  it  sunk  In.  It  sank  In  under  the  car. 
It  ml^t  have  been  a  foot  It  <Muld  not  hare 
been  more  than  Audi  with  the  end  of  the 
oar,  or  ^i^t  would  be  the  car  frame." 
That  there  should  be  such  play  to  the  draw- 
bar from  so  dlght  an  impact  of  the  engine 
agahist  It  Is  certainly  evldenoe  from  whloh 
the  Jury  mig^t  have  said  that  there  was 
some  d^ect,  which  a  proper  tnspet^n  of  tbe 
car  would  have  disclosed.  It  Is  urged  that 
there  la  evidence  that  the  car  was  inspected. 
AsBDndng  this  to  be  so,  stlU  it  may  be  that 
the  d^endant  had  not  discharged  lis  full  duty 
to  plaintn.  It  owed  him  (be  duty  of  making 
a  careful  Inspection,  and  it  was  tor  the  jury 
to  say  whether  the  sinking  in  of  this  draw- 
head  flush  with  the  end  of  the  oar,  should 
they  believe  plaintiff's  testimony  In  this  par- 
ticnhir,  was  not  evidence  tiiat  this  Inspection, 
if  made  at  all,  was  not  made  In  a  proper 
manner.  If  plaintiff's  testimony  Is  true,  tiie 
drawbar.  Instead  of  having  a  play  of  from  1 
to  4  in^es^  bad  a  play  of  10  or  12  inches,— 
Ibe  foil  length  it  projected  beyond  the  car. 
It  seems  to  be  conceded  Ibat  the  drawbar 
could  not  have  sunk  In  so  far  hod  there  been 
no  defect  in  the  apparatus.  It  Is  true  fliat 
there  was  evidence  tending  to  show  that 
everytblng  was  in  proper  order,  but  this  con- 
flict it  Is  the  provinoe  of  a  Jury  to  settle. 
On  the  fonner  appeal  we  said:  "To  fall  to 
discover,  under  these  circumstances,  that 
these  drawbars  [t.  e.  those  of  the  engine  and 
<^  the  car]  were  only  about  one  thlnl  the 
usual  length,  most  be  negligence,"  etc.  It 
now  appears  that  the  drawbar  on  the  engine 
was  8  Inches  long,  and  that  that  on  the  car 
was  10  or  12  inches  kH^.  We  cannot,  under 
these  new  facts,  say,  as  a  matter  of  law. 
that  the  plaintiff  was  negligent  In  not  know- 
ing that  there  was  danger  of  his  being  In- 
jured In  making  the  coupling  should  he  re- 
main on  the  footboard;  nor  Is  there  any  evi- 
dence that  he  would  have  been  hurt  had 
there  been  no  undue  play  to  the  drawer  of 
the  ear.  The  Jury  might,  under  the  evi- 
dence,  have  found  that  this  drawbar  pro- 
jected 12  inches  beyond  the  end  of  the  ear; 
that  the  plaintiff  was  Justified  in  assuming 
that  oiUy  a  little  of  the  slack  would  be  taken 
up  In  view  of  ttxe  very  dow  approach  at  the 
flOgliM  to  ttw  oar;  and  tt  is  undlBputed  that 


the  drawbar  of  ttie  ei^Ine  projected  at  least 
0  Inches  b^ond  the  2-lnch  rlin  around  the 
rear  end  of  the  engine,  and  that  there  was 
no  slack  in  this  drawbar  which  could  be 
taken  up.  lliis  would  have  left  a  standing 
plaoe  of  about  16  Inches,  afwamlng  that  the 
spring  of  ttie  drawbar  of  the  car  yielded 
two  inches.  This  would  hare  afforded  plain- 
tiff ample  qtaoe  In  wbicb  to  stand  with 
safety,  under  the  evidence  on  this  record.  It 
Is  true  that  plaintiff  was  bound  to  know  that 
this  space  would  be  diminished  somewhat  by 
reason  of  his  being  on  the  Inside  of  the 
onrvev  but  Hisre  Is  no  evidence  In  tbSm  case 
showing  the  extent  of  the  curve,  or  how 
much  closer  together  the  ends  of  the  car 
and  engine  would  oome  on  the  inside  than  on 
the  outride  of  the  curve,  ^e  curve  may 
have  been  so  slight  as  to  make  the  difference 
barely  appreciable,  especially  at  tbe  point 
whM!<e  plaintlfl  must  have  stood,  quite  near 
tbe  center.  In  order  to  secure  the  pin,  and 
drop  It  Into  the  opening  In  the  drawhead  of 
tbe  oar. 

Whether  plaintiff  ou^t  to  hare  gone  ataead 
and  set  the  pin,  and  stepped  to  ooe  Mb  be- 
fore the  engine  and  car  came  together.  Is 
also  a  questlm  for  the  Jury.  Negllgeuce 
and  contributory  negligence  are  goierally 
matters  of  fact,  and  we  think  that  in  this 
case,  under  the  present  record,  they  should 
have  been  both  submitted  to  the  jury,  under 
proper  IiMtrnctioaa  Badloal  cbanges  In  tes- 
tlm<my  ezdte  more  or  less  nispialon,  but  It 
la  not  for  this  court  to  say  whether  the  plain- 
tiff swore  falsely  on  the  second  trial;  nor 
was  It  tbe  province  of  0ie  trial  court  to  set- 
tle this  matter  of  taat  either  fbr  or  against 
the  plaintiff.  The  Judgment  b  reversed,  and 
a  new  trial  ordered.   All  ooncur. 


aOULD  V.  DTTXiUTH  ft  D.  EL.  OO. 
(Supreme  Court  of  North  Dakota.   Jan.  10, 189S.) 
District  Judos  — Powkbs  or  ootsidb  op  Dis- 

ntlOT  — MOTIOS  TO  Va.OA.TB  JunOMBNT  —  PRAC- 

noB. 

1.  Defeodant  moved  in  Um  dlMtrlot  eoort  to  va- 
cate certaia  judgmanta  eotered  io  plaiotiff'B  favor, 
and  pending  deieodant'e  motion  plaintiff  mode  a 
couDter  motioD,  asking,  in  the  alternative,  either 
that  tlie  judgawnts  ba  eonflrmed,  or,  if  vaeated  on 
defoDdanVs  motioo,  that  a  dqw  judgmeat  be  en- 
tered on  ttie  verdict.  Both  moUoos  were  denied, 
by  one  and  the  same  order.  Held,  that  whiie  the 
order,  In  terms,  denied  plalntilTfl  moUoo,  as  well 
as  that  of  the  defendant,  ite  pmotical  operation 
and  legal  effect  were  wholly  favorable  to  the  plain- 
tiff, and  wholly  unfavorable  to  tbe  defendant. 

2.  The  practice  of  mingling  distinct  and  inde- 
pendent matters  in  one  haariag,  and  disposing  of 
the  batch  by  one  order,  condemned, 

8.  No  appeal  will  lie  in  plaintiff's  favor  from 
snob  order,  and  beaoe  plidouff's  appeal  therefrom 
is  dismissed. 

4.  An  BivlIcatioD  to  tbe  distHot  court,  or  to  a 
Judge  thereof,  for  an  order  directing  the  entry  of 
a  judgment,  maybe  made  ex  parte.  Notice  of  such 
application  is  not  necessary,  nnless  a  sti^  existn, 
or  the  ooort  or  Jodge,  for  soma  speoiai  r— on,  di- 
rects that  SQch  notfoe  be  given. 

5.  Under  tbe  proviso  contained  In  section  488S, 
Comp.  Laws,  a  Jodgs  of  the  district  court  of  tbe 
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dfstrioi  iB  wUoh  tba  Action  Is  peodinff  buanUior- 
lt7,  by  an  ex  parta  order,  tnaae  while  outaide  of 
•acb  distrfotj  and  wlttaln  the  stAte,  to  direct  the 
«otiT  of  ■  jMsmuttiti  Hioh  action ;  and,  where  aa 
•otaida  Jnoge  baa  been  raquealM  to  act  in  tbe 
place  of  the  Judge  of  tba  dlatrict  wbere  the  aotlra 
bpendlng,  under  chapter  01,  Lawa  18B0,  aneh  oat- 
ilde  ^idge  ta,  with  reapeot  to  saeb  oasee  or  mat- 
ten  sa  oome  wltUn  the  request  to  act,  empowered 
to  "do  and  perform  all  such  acts  as  might  have 
been  done  and  perfonned  by  the  judge  of  such  dis- 
trict.* AeeordiD^7.  ^e(d,  that  tbe  jQdKe  of  the 
fifth  judicial  diatHet,  who  bad  bera  duly  riuuested 
to  act,  had  antbority  to  sign  an  ex  parte  order  for 
jodgmeni  in  this  case  while  within  the  fifth  dis- 
trict; tbe  action  b^ng  pending  In  the  third  dis- 
trict. 

6.  On  appeal  from  »  jndgMnt  embraeliiff 

costB.  tms  court  will  preaune,  nnleaa  tbe  contrwr 
affirmaUvely  appears  in  tbe  record,  that  the  costs 
were  dnly  taxed  and  Inserted  In  the  Judgment 
Where  presnmptions  control,  they  Will  only  be  la 
dolged  In  sumtort  of  tbe  iudglMnk  BUloUi  Ajff. 
Proa  SI  710,^7,  718.  728. 

(SyllabDB  tar  tbe  ConrU) 

Cnm  appeali  from  OMrtot  ooart,  Cam 
eoDDty;  WUttam  B.  HoOonneD,  Jvdgo. 

AotVm  by  CbAriM  H.  Gkxdd  againat  tlie  Dih 
Inth  A.  Dakota,  ESemtor  Company  for  flie 
oonTenSoa  4rf  a  qoantlly  of  wlieaL  After 
Oie  rererad  ot  an  <ader  ncaHns  a  Judgment 
tor  plaintiff,  (90  N.  W.  Bev-  960.)  Judgment 
was  altered  for  platatttff.  Defendant  moved 
to  Taoato  such  Judgment,  and  pending  sndi 
motion  pTfi|w«ff  moved  for  an  order  oonflrm- 
lug  tbe  Judgment,  or,  tf  vacated  on  defgnd- 
ant'a  motion,  for  Judgment  <m  Ua  oiigtnal 
Terdlot.  From  the  orders  entered,  denying 
both  motloais,  both  parties  appeal.  Affirmed. 

J.  EL  Boblnson,  for  plaintiff.  Spalding  & 
Fhelpa,  for  def  mdant 

WALLIN,  J.  On  a  former  appeal  in  tlila 
action,  to  tills  court,  (2  N.  D.  216,  60  N.  W. 
Kep.  068.)  an  order  of  the  district  court  aet- 
Oas  aside  a  verdict  In  plaintiff's  favor,  and 
granting  a  new  trial,  was  reversed,  and  the 
trial  court  was  directed  to  enter  Judgment  in 
plaintiff's  fiivor,  reversing  tbe  order  of  the 
district  court,  and  for  the  costs  and  disburse- 
ments of  this  court  On  filing  the  remittitur 
below,  and  on  plalndfl's  application  tberafor, 
Jndgmmt  was  entered  in  the  district  court, 
reversing  tbe  said  order  of  tbe  district  court, 
and  tor  plaintlfTa  costs  and  disbursemmta 
made  and  incnrred  In  this  cotirt  on  said  ap- 
peal, amonntlng  to  the  sum  of  (80.65.  This 
Judgment  bean  date  January  30,  1802,  and 
tbe  same  waa  mtered  by  tbe  clerk  of  tbe  dis- 
trict coort  for  Gaas  county,  in  tbe  third  Judi- 
cial district,  where  tbe  action  was  pending. 
At  Oie  same  time,  and  on  plaintiff's  motion 
Qierefor,  another  and  separate  Judgment  in 
this  action  waa  rendered  and  entered  by  the 
clerk  of  said  district  court,  in  favor  of  plain- 
tiff a*^d  sg»\itmt  def^dant  for  the  amount 
of  tbe  verdict,  with  interest,  together  with 
the  costs  and  diabutsements  of  said  action  In 
the  district  court,  aggregating  $S92.36.  This 
Judgment  also  bears  date  January  30,  1892. 
Both  Jndgmenta  were  rendered  and  entered 
wltlioat  notloe  to  defendant;  oc  to  its  atbn^ 


ney  in  ttie  acUon.  It  Is  oonoeded  that  boOi 
Judgments  were  rigned  by  tbe  Judge  of  tbe 
fifth  JudiclaL  district  while  said  Judge  was 
outside  of  the  third  district,  and  within  his 
own  district— tbe  fifth.  Hie  Judge  of  tbe 
flftb  dlstriot  idgned  and  oertifled  to  both 
Judgments  as  follows:  "Roderick  Rose, 
Judge,  acting  for  snd  in  place  of  Wm.  B.  Mo- 
CJomiell,  at  his  special  request;  and  In  his  ab- 
sence from  tbe  state."  No  question  arises 
upon  this  record  touching  tbe  accuracy  of 
the  aeveral  amounts  entered  In  tbe  Judg- 
ments as  costs  or  dlsbursementa.  After  the 
entry  of  said  Judgments^  defendant  obtained 
an  order  of  the  dlstriot  court  for  tbe  tUiid 
Judicial  (Ustrict,  signed  by  the  Judge  thereof, 
requiring  plaintiff  to  show  cause  why  said 
jndgmants  ahonld  not  be  vacated;  and  pend- 
ing the  hearing  of  said  order  to  show  cause, 
and  before  tbe  same  vraa  determined,  said 
district  court,  at  plaintiff's  instance,  granted 
another  OTder,  requiring  defendant  to  show 
oause  "why  tbe  Judgments  berein  altered, 
and  signed  by  Judge  Bose,  ahonld  not  be  in 
all  t^jngw  confirmed,  and  stand  as  tbe  Judg- 
ments ot  this  court,  or  why  Judgmmt  should 
not  be  entered  on  tbe  verdict  for  $48^  and 
costs,  as  taxed  and  allowed  by  tbe  court" 
Said  orders,  respectively,  -were  based  upon 
afitdavlta,  but  tbe  oontmta  thereof,  except 
as  her^naftar  mentioned,  are  not  now  im- 
portant to  notice.  The  motions  embodied  in 
tbe  two  orders  to  show  cause  were  heard 
at  the  same  time,  and  after  hearing  counsel 
the  district  court  ordered  as  fMlows:  "That 
each  pf  said  motions  be,  and  tbe  same  la 
hereby,  dailed."  This  order  bears  date  on 
March  29,  1892.  On  AprU  2,  1802,  the  dis- 
trict oourt  made  ttie  following  order:  "SUM 
otAet  requiring  plaintiff  to  show  cause  why 
tbe  two  Judgments  herein,  dated  January  30, 
1892,  signed  by  the  Honorable  Boderick 
Bose.  Judge  of  tbe  flftb  Judicial  district 
should  not  be  set  aside  and  vacated,  coming 
on  for  a  bearing,  A.  G.  Davis,  d^endaat'a 
attorn^,  in  support  of  said  order,  and  J.  S. 
Boblnson,  plaintiff's  atbHmey,  showing  cause 
contra,  siid  on  due  ocHiaideratton,  ordered, 
that  said  order  to  show  cause  be,  and  the 
aame  is  hereby,  discharged,  and  the  applies;- 
tjon  of  defendant  to  aet  aside  and  vacate  tbe 
Judgment  is  hereto  doiled  as  to  each  of  tbe 
same.  This  order  is  made  as  a  partial  sub- 
stttute  for  order  dated  March  29,  1802;  and, 
except  as  hoeby  suspended,  said  order 
stands.  Wm.  B.  HoGonn^  Judge.  April 
2,  1802."  It  appears  on  tbe  reoocd  that  tbe 
last-mentioned  ord^  "was  made  on  motion 
of  defendant's  attorney,  in  order  to  free  bis 
appeal  from  the  plaintiff's  motion."  From 
tbe  last-moitioned  order  defendant  on  AprU 
4,  1892,  perfected  an  appeal  to  this  court; 
and  thereafter,  on  April  23,  1892,  the  plain- 
tifl  appealed  to  this  oourt  from  so  much  of 
the  first  Older  of  the  dlstriot  oourt  (that  of 
March  29,  1892)  as  denied  plaintiff's  motion 
"that  the  Judgm»its  her^  be  in  all  things 
confirmed,  or  that  plaintiff  do  have  Judgment 
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OD  tbe  verdict  for  Hie  amount  Vbereot,  with 
Interest  and  costs." 

In  this  court,  defendant  assigna  the  follow- 
ing errors:  (1)  **That  Judge  Rose  had  no  an- 
thorlty  to  sign  the  Judgments,  or  to  order 
them  to  be  entered  1>y  the  clerfe  of  this  court, 
and  especially  had  no  authority  to  do  so  be- 
yond the  limits  of  the  third  Judicial  district" 
(2)  "That  the  proceeding  of  the  plaintiff  In 
causing  two  Judgments  to  be  entered  herdn 
Is  irregular,  and  contrary  to  law  and  the  prac- 
tice of  this  court*'  (8)  "Thit  sild  Judgments 
were  rendered  and  entered  without  notice  to 
the  defendant  or  Its  attorney."  PlalntUTs  as- 
algnments  of  error  In  this  conrt  are  briefly  as 
follows:  (1)  The  district  court  erred  In  refus- 
ing to  grant  plaintiff's  motion,  because  the 
counter  motion  of  plaintiff  was  Justified  by 
defendant's  motion  to  vacate  the  Judgmenta 
(2)  If  the  Judgments  were  void,  then  the 
court  erred  in  denying  plaintiff's  motion  for 
another  and  valid  Judgment 

We  can  discover  no  merits  In  either  of 
plalnturs  assignments  of  error.  Plaintiff's 
motion  was,  under  the  circumstances,  un- 
called for,  and  premature.  One  branch  of 
the  relief  sought  by  the  motion  was  a  con- 
flrmatton  of  Judgments  already  entered  In 
plaintiff's  ttLTOT.  While  plalntUTs  Judgmenta 
stood  of  record  as  entered,  their  confirmation 
would  be  superfluous  and  meaningless;  and 
whether  the  Judgments  were  to  stand  intact 
or  not  was  the  sole  question  to  be  determined 
by  the  motion  previously  made  by  defendant, 
and  then  pending.  The  other  branch  of  plain- 
tiff's motion,  viz.  to  enter  a  new  Judgment 
on  the  verdict  (upon  the  contingency  that 
the  Kdsting  Judgments  were  first  vacated,) 
was  premature.  The  practice  of  mingling  to- 
gether in  a  edngle  motion  various  matters 
which  are  distinct  and  severable  In  their 
character,  and  of  dtspofdng  of  the  entire  In- 
congmouB  mass  by  one  lump  order,  is  not  to 
be  commended.  Such  a  course  tends  to  com- 
plicate and  confuse  Issues  which  should  be 
separated,  and  considered  independentily  of 
each  other.  It  la  nevertheless  quite  clear 
that  the  ordw  of  the  trial  court  denying  both 
the  motion  of  the  plaintiff  and  the  motion  of 
defendant  was,  In  its  practical  operation  and 
legal  effect,  wholly  favorable  to  the  plaintiff 
By  such  order  the  district  conrt  refused  to 
vacate  plaintiff's  Judgments.  The  refusal  to 
vacate  was  tantamount  to  saying  that  the 
Judgments  should  stand  as  entered  of  record. 
Such  an  order  could  not  prejudice  any  right 
of  the  plaintiff,  and  the  same  was  not  ap- 
pealable. 

I>efendanf8  assignments  of  error  present 
more  serious  questions.  We  will  inquire  first 
whether  tlte  trial  court  erred  in  refusing  lo 
vacate  the  Judgments  upon  the  ground  ttiat 
they  were  entered  without  notice  to  the  de- 
fendant or  Its  counaeL  The  practice  of  enter- 
ing Judgmenta  in  the  district  courts  In  con- 
tested cases  without  notice,  and  In  the  ab- 
amce  of  the  d^eated  party,  was  extendvely 
prevalmt  In  tlioae  pwttou  of  the  late  terri- 


tory which  are  now  embraced  within  th? 
boundaries  of  this  state,  and  since  the  stat..^ 
has  been  admitted  the  practice  still  continjes 
to  be  prevalent  The  number  of  such  ux 
parte  Judgments  Is  very  great,  and,  unless  the 
most  Imperative  reasons  exist  for  so  dolnj;. 
we  certainly  ought  not  to  establish  a  rule  in 
this  or  in  any  case  which  could  be  used,  or 
sought  to  be  used,  as  a  lever  to  upset  the  re- 
salts  of  BO  much  of  the  litigation  which  be- 
longs to  the  i>ast  But  we  know  of  no  ex- 
press statute  or  governing  rule  of  practice 
that  makes  such  holding  necessary.  Section 
50^,  Comp.  Laws,  provides  that  a  Judgment 
"may  be  entered  by  ihe  clerk  upon  the  order 
of  the  court,  or  the  Judge  thereof."  At  the 
time  this  section  was  enacted  the  line  divid- 
ing the  dntlee  of  the  court  while  in  aeaston 
from  those  of  tlie  Judge  at  diambers  Wiis 
much  more  distinctly  maiked  thau  It  has  bf^ 
come  under  the  operation  of  more  recent  stat- 
utes. The  existing  practi™  of  t  nterlng  Ju  lg- 
menta  without  notice  probably  grew  up  un- 
der the  statute  In  consonance  with  the  theory 
that  only  ex  parte  matters,  followed  by  or- 
uers  made  as  of  course,  could  be  entertained 
by  a  Judge  when  not  edttlng  as  a  court.  The 
section  cited  confers  upon  the  "Judges,"  a^ 
well  as  the  courts,  authority  to  direct  the  en- 
try of  Judgment  We  think  this  Implies  that 
the  legislature  intended  Judgments  to  be  en- 
tered, except  In  cases  wheie  the  statute  other 
wise  spedally  directed^  without  notice  or  oth- 
er formalities  than  the  simple  dlrectiou  of 
the  conrt,  or  of  the  Judge  at  chambers.  There 
seems  to  be  no  necessity  for  such  notice  or- 
dinarily. None  is  expressly  required  in  cosea 
tried  by  the  court  Section  5067,  Comp.  Laws. 
On  the  other  hand  a  motion  Is  expressly  re- 
quired by  the  terms  of  a  recent  statute  regu- 
lating the  entry  of  Judgments  based  upon  the 
reports  of  referees.  Laws  1889,  p.  151.  Ap- 
plications for  Judgment  In  default  of  an- 
swer la  specially  regulated  by  section  502-1, 
Id.;  and  in  cases  of  a  frivolous  demurrer,  an- 
swer, or  reply,  section  5(3ZQ  expressly  requires 
notice  of  the  application  to  be  given.  What 
we  say  In  this  case  has  no  application  to  cases 
arising  under  those  sectiona  In  the  cases 
mentioned  In  section  5(M>6,  we  see  no  danger, 
and  see  some  practical  advantages  likely  to 
restilt  from  the  practice  of  entering  Judgment 
without  notice.  No  Judgment  can  be  regular- 
ly entered  without  an  application  therefor  to 
the  court  or  Judge,  and  if  deemed  expe:llent, 
an  order  for  notice  and  a  hearing  before  ren- 
dering Judgment  can  be  made  in  any  c:ise. 
Odimsel  for  defendant  cite  sect' on  r-Sts, 
Comp.  Laws,  which  requires  that,  tn  caa:^ 
where  defendant  has  appeared  In  an  action, 
notice  of  the  ordinary  proceedings  la  the  ac- 
tion shnll  be  served  on  defendant  or  his  at- 
torney. But  tl:is  general  provision  must,  un- 
der a  famlll;ir  rule  of  construction,  yield  to 
any  statute  framed  expresf'ly  to  control  a 
particular  subject.  There  Is  a  corresponding 
section  In  the  practice  act  of  the  rotate  i-f 
Mlnneaota.  See  Taiume  1,  i  72,  c.  (j6,  Ocn.  8\ 
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>riim.  ISTSw  Zn  Lcyfle  T.  HarUn.  16  Mbm 
3S,  (GU.  24.)  wherj  Jnd^cat  was  entercA 
wltliont  notice  nptm  the  report  ct  a  r^eree. 
the  conrt  snstalned  the  practice  ngalnst  the 
otijectton  tibat  no  express  statute  conferred 
on  the  derk  of  tiu  cotirt  anthori^  to  enter 
jndgnrait  without  notice  In  such  cases,  al- 
Uxnigh  the  clerk  could  do  so  In  Jury  cases 
under  section  268  of  chapter  08.  The  court 
cited  e«Uer  decbtona.  and  refused  to  dta- 
turb  tbe  edstlng  practice  of  enterinf  Judg- 
ment wttiuntt  notice.  Much  leas,  we  thlnic. 
Aonld  the  eiJtotlng  practice  be  disturbed  in 
dda  state,  where,  tmUke  Minnesota,  no  Jndg^ 
ment  can  be  cmtered  without  the  direction  of 
the  court,  or  a  Judge  therectf.  WhUe  the 
point  la  not  directly  Invclred  In  the  present 
caaa,  we  feel  like  saying,  in  the  Intei'eats  of 
a  aoimd  and  imtfonn  practice,  that  there  fs 
no  Btatate  in  this  state  reqnliing  the  district 
court;  or  Judge  ^exeot,  to  rign  a  Judgment. 
An  order  directing  tbe  entry  Is  all  that  Is  re- 
quired. Section  6095,  Oomp.  Laws.  By  the 
dedded  weight  of  authority,  where  a  statute 
proTldes  in  terms  Cor  affixing  the  s'g:iatnre  of 
the  Judge  to  a  final  judgment,  such  statute 
will  be  Gtmstmed  aa  directory,  merely,  and  a 
raHtne  to  sign  tiie  jndgmoit  doea  not  tanll- 
date  the  same.  1  Freem.  Indgm.  |  B06e,  and 
note;.  In  tills  state,  where  an  order  for  the 
mtiT  of  the  Judgment  la  given,  it  la  the  duty 
of  tbe  dra-k,  under  section  BOOS,  supm,  to  en- 
ter final  Judgment  In  the  Judgment  book,  and 
fben  place  a  copy  ot  such  Judgment  in  the 
rt^  Comp.  Lawa,  fS  6101-fil03.  On  the  com- 
ing In  of  a  verdict  an  order  for  Judgment  en- 
toed  in  the  ndnntea,  or  sabssQUfflitly  writte}i 
out,  irfgned  by  the  Judge,  and  filed,  will  giro 
tbe  clerk  authority  to  enter  Jtidgment  pursu- 
tnt  to  the  order.  Where  the  action  is  tried 
fb»  court,  the  findings  should  indicate 
dearly  the  dmracter  of  the  Judgment  to  be 
Httered;  and  sudt  findings,  without  farther 
dlrectloa  from  the  court  or  Judge,  will  au- 
thorize  the  entry  of  Judgment  Tn  no  case 
dumld  a  jndca  be  called  i^n  to  algn  a  Judg- 
ment 

Anottier  of  defoidan^B  asdgnments  of  er- 
ror is  predicated  upon  the  entry  of  two 
]odgmentB  instead  of  one.  The  OTtry  of 
a  Judgment  baaed  qpmi  the  TOdlct,  and 
embracing  the  coats  and  dlsbuiaemeota  In 
the  district  oourl«  wss  clearly  regular— no 
stay  having  been  granted— after  the  remit- 
titur had  been  transmitted,  showing  that 
die  order  Tacating  tb»  verdlcc,  and  for  a 
new  trial,  had  been  reversed  by  this  court. 
After  such  refusal.  It  certainly  was  regular 
[ffactlee  to  apply  for  an  order  directing  the 
estiy  of  a  Judgment  in  conformity  to  the 
Todlct;  and  la  Uiia  case  the  Judgment^  aa 
entered  by  tbe  detk  upon  the  verdict,  re- 
cited upon  its  face  that  the  order  of  the  dis- 
trict court  vacating  the  verdict,  and  granting 
a  new  triai,  bad  been  reversed.  Under  the 
drconstanceo  we  can  discover  no  irregular- 
ity sr  artor  In  applying  for  an  order,  and 


having  the  Judgment  entered  upon  the  ver- 
dict 

Was  It  error  to  enter  a  separate  Jtidg- 
ment for  the  costs  Incurred  In  the  supreme 
court  <m  the  former  aK>eal?  We  think  not 
The  deddon  and  mandate  of  this  court 
awarded  such  cosia.  In  temu,  to  the  plain- 
tiff. Nor  do  any  of  defoidant's  asdgnments 
of  error  diallenge  the  right  of  plaintiff  to 
have  Judgment  entered  In  the  district  court 
for  his  costs  and  disbursements  Incurred  on 
tb»  appeal.  Defendant's  assignment  of  eiv 
ror  uimn  thhi  feature  goes  only  to  the  fact 
that  two  Jndgmoita  were  ent«ed,  instead 
of  one.  Our  own  meager  statutes  upon  the 
subject-matter  of  costs  and  disbursements 
bicurred  tn  this  court  afford  us  little  hght 
in  the  Bolutitm  of  tbe  point  raised.  Nor  do 
the  precedents  in  other  JuzlsdlotliHis— which 
for  the  most  part  are  based  tipon  local 
statutes-afford  us  much  hdp.  There  are 
numerous  precedents  in  other  states  for  the 
ent^  of  separate  Judgments  for  the  costs 
and  disbursements  Incurred  in  a  court  of  re- 
view. It  ml^t  happen,  indeed,  that  a  party 
who  had  prevailed  In  a  court  of  review  up- 
on an  appeal  based  upon  some  Interiocu- 
tory  order,  as  was  the  case  here,  may  be 
defeated,  and  Judgment  go  acpUnst  lUm  at 
the  end.  In  sudt  case  we  do  not  see  how 
the  party  who  was  awarded  his  costs  on 
the  appeal  could  ever  recover  them,  If  he 
was  not  allowed  to  enter  a  separate  Judg- 
ment for  Bucfa  costs.  True,  some  courts 
have  awarded  the  costs  Incurred  on  appeal 
to  the  successful  party,  condlttonaUy,  t.  & 
upon  tiie  condition  of  ultimate  success  aa 
the  merits.  In  sdch  case  the  right  to  en- 
ter Judgment  for  costs  could  not  be  deter- 
mined in  advance  of  final  Judgment;  but 
without  deciding  whether,  under  our  stat- 
ute, Ibis  court  possesses  tiie  power  to  direct 
that  costs  Shall  abide  the  final  event  of 
the  suit,  we  wUl  only  my  that  in  this  case 
the  costs  on  tiie  former  appeal  were  award- 
ed to  plaintiff  absolutely.  There  is  no  ques- 
tion before  us,  upon  this  record,  touching 
either  the  several  Items  irtildi  go  to  make 
tiie  totals  of  the  costs  or  ^bursements 
in  dther  of  the  Judgments,  nor  is  there  any 
point  made  that  tbe  aggregates  are  e^ccas- 
Ive.  No  hardship  or  injustice  appearing 
in  this  respect  we  see  no  consideratioiis, 
either  of  law  or  Justice,  which  require  us 
to  set  aside  the  Judgmrait  for  costs.  Goim- 
sel  for  defendant  dte  section  519T,  Comp. 
Laws,  requiring  notice  of  the  adjustment 
of  costs  before  the  derk  to  be  given,  and 
make  the  point  that  no  notice  was  given, 
and  hence  that  the  Judgments  are  vulner- 
able tor  that  reason.  The  answer  to  this 
point  is  that  It  does  not  appear  by  the  rec- 
ord that  defendant  has  not  recdved  notice 
of  the  adjustment  of  the  costs  before  the 
deA  of  the  district  court  If  such  is  tiis 
fact,  it  dioidd  be  made  to  appear  afflima- 
tively,  toi  Che  reason  that  courts  of  review 
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wni  atgume  In  support  of  a  Jad^ent,  on- 
tll  the  contrary  is  shown,  that  the  same 
was  regularly  rendered  and  entered.  Gaar, 
Scott  &  Co.  V.  Spaldin«.  2  N.  D.  415,  51  N. 
W.  Bep.  867.  No  such  point  appears  to 
iutre  been  made  before  the  district  court, 
nor  is  error  assigned  in  this  court,  predi- 
cated upon  any  alleged  failure  to  gire  no- 
tice of  taxation  of  costs  before  the  derk. 
Under  these  drcomstaiicei;  we  cannot  rule 
CLpon  the  point 

A  single  question  remains  for  determina- 
tion. The  authority  of  the  Judge  of  the 
fifth  Judicial  district  to  order  the  entry  of 
the  judgments  in  question  is  broadly  chal- 
ienged.  Co  una  el  for  defendant  say  In  their 
brief:  "It  is  not  the  physical  fact  of  signing 
the  order  outside  the  third  Judicial  district 
which  the  defendant  contends  la  error,  but 
the  assumption  of  Jurisdiction  of  the  cause, 
and  the  rendering  of  Judgment,  outside  of 
the  proper  district"  We  think  the  act  of 
signing  an  ex  parte  order  for  Judgment,  if 
-done  within  the  state,  but  outside  of  the  dis- 
trict where  the  action  is  pending,  and  the 
signing  is  done  by  the  Judge  of  tlie  district 
court  In  which  the  action  is  pending,  la  not 
an  Irregularity  In  practice,  althoufi^  such 
signing  is  not  as  likely  to  occur  as  it  was 
-during  the  territorial  regime,  when  the 
Judges  were  often  called  outside  of  their  dis- 
trict to  sit  In  banc  as  a  supreme  court  Such 
an  order,  when  made  ex  parte  by  a  Judge 
would,  under  the  terminology  used  In  the 
earlier  statutes,  be  denominated  a  "cham- 
bers order,"  and  the  act  of  1SS7  <section 
4828,  Comp.  I^aws)  expressly  allows  soch 
orders  to  be  made  "at  any  place  wltliln  the 
territory,  in  any  matter  properly  before 
bim."  See,  also,  section  5324,  Id.  We  think 
these  provisions  of  the  statute  are  not  re- 
pugnant to  any  provision  of  the  state  consti- 
tution, and  therefore  are  now  in  force.  Un- 
der the  terms  of  the  statute  the  Judge  of 
the  third  Judicial  district,  where  the  action 
was  pending,  would  have  been  authorized  to 
direct  the  entry  of  Judgment  at  any  place 
within  the  state.  Whether  the  Judge  of  the 
fifth  district  who  actually  made  the  order, 
had  authority  to  make  the  same,  depends 
upon  whether  such  Judge,  when  he  signed 
the  order,  was  lawfully  empowered  to  dis- 
charge the  official  duties  of  the  Judge  of 
the  third  district  We  thhUc  the  Judge  of 
the  fifth  district  was  legally  empowered  to 
make  the  order.  The  state  legislature  has, 
in  terms,  given  authority  to  the  district 
Judges,  under  the  drcumstancea  stated  in 
the  statute,  1  e.  where  a  district  Judge  Is 
unable  to  act  "for  any  reason,"  or  la  tech- 
nically "disqualified,"  to  request  another  of 
the  district  judges  either  to  hold  a  term 
of  court,  or  to  hear  a  motion  or  try  a  case 
or  cases  for  the  judge  so  unable  to  act,  or 
BO  disqualified.  The  judge  requested  to  act 
when  so  called  la,  becomes  empowered, 
under  the  statute,  to  "do  and  peiiorm  all 


sach  acts  as  might  have  been  done  and 
performed  by  the  Judge  of  said  district." 
Laws  1890,  p.  176.  The  wording  of  this 
Btatote  Is  so  unfortunate  that  the  mean- 
ing of  some  of  its  features  Is  rendered  ob- 
scure and  dubious,  but  the  general  parpos<.-s 
of  the  act  cannot  be  mistaken.  The  statute 
is  strictly  remedial  In  character,  and  should 
therefore  receive  a  liberal  Interpretation, 
with  a  view  of  accomplishing  the  main  pur- 
pose of  the  enactment  which  deaiiy  was 
to  give  a  Judge  who  was  dther  technically 
disqualified  or  unable  to  act  "for  any  rea- 
son," to  call  tu  an  outside  judge,  ^ther 
to  preside  at  a  term  of  court,  or  to  hear  and 
determine  any  motion,  case,  or  cases. 

Thus  construing  the  statute,  we  are  next 
to  Inquire  whether,  as  a  matter  of  fact,  the 
Judge  of  the  fifth  district  was  requested 
to  act  in  this  matter  for  the  Judge  of  the 
third  district  Ttiis  questlw  of  fact  as  al- 
ready shown,  is  settled  clearly  upon  the 
face  of  the  judgment  itself;  but  In  the  ab- 
sence of  such  evidence,  or  of  any  written 
evidence  of  the  request  we  should  assume, 
the  contrary  not  being  made  to  appear, 
that  any  judge  of  a  district  court  who  bad 
signed  an  order  In  a  case  not  pending  In 
bis  own  district  had,  under  the  statute,  law- 
ful authority  to  do  so.  Irregularitlet  In  the 
entry  of  Judgments  in  courts  of  record  will 
never  be  prc^sumed.  If  any  exist  they  must 
be  brought  up<m  the  record,  and  made  to 
appear  affirmatively.  There  Is  no  showing 
and  no  pretense  in  this  case  that  the  Judge 
of  the  third  district  did  not  request  the 
judge  of  the  fifth  district  to  act  The  en- 
tire scope  of  the  assignment  of  error  upon 
this  feature  is  that  Judge  Rose  could  not 
assume  Jurisdiction  to  make  the  order  while 
outside  of  his  own  district  This  theory,  as 
already  shown,  is  untenable.  Oar  conclu- 
sion must  be,  and  Is,  that  the  appeal  of  the 
plaintiff  should  be  dismissed,  with  costs, 
and  that  the  order  of  the  trial  court  de- 
nying defendant's  motion  to  vacate  the 
judgment,  should  be  In  all  tilings  affirmed. 
Such  will  be  the  order.  Judgment  below 
will  be  entered  accordingly.  All  concur. 


LIGHTHOUSE  v.  CHICAaO,  M.  &  BT.  P.  KY. 

CO. 

(Supreme  Court  of  South  Dakota.   Feb.  16,  ]£98.) 

WsieHT  or  EVIDSNOR— FtlOVINCB  or  JUBT-^TOCK 

Killed  bt  Locouotivk. 

1.  It  1b  the  right  of  the  jury  to  determine  the 
probative  force  «  evldenoe,  whethwr  direct  or 
droumstantial. 

2l  a  positive  etatement  of  a  wltoeM  may  be 
discredited  and  rejected  by  tbe  jury.  If  they  believe 
other  evidence  in  tbe  oase  estaulmes  the  ezlstoooe 
of  olroomtanoeB  Ineonslateat  wtth,  and  which 
make  Improbable,  Buoh  BtatementB. 

8.  Id  an  action  for  killing  stock  trespaasing 
upon  defendant's  right  of  way  the  Jury  la  not 
Obliged  to  accept  as  oouolusive  tbe  positive  evi- 
dence of  tbe  englaeer  that,  although  he  was  Yotis- 
iog  forward  along  the  track*  be  did  not  sas  auoh 
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itockmtQ  wtthteSSwSOfMtof  them,  If  thevbe- 
ttereframathar^rldaBwtlMtat  tbe  ttaw  at  tbe 
•ooldMt  ttWM  M         w  to  nndar  noh 
vent  impTotMblak 
(Syllatoiis  ^  the  Omrt.) 

Appeal  ftrom  dtoult  eotut,  Brown  ocnm^; 
A.  W.  Campbell,  JwJbb. 

Acdon  Hrau7  Ll^thoaae  agaliut  the 
Chicago,  MIlwaQkM  A  8t  Paul  Hallway 
Company  ^  nooTOT  OamagcB  for  killing 
piamturs  hoiMB.  From  a  Sadtmant  for 
pUhitlfl,  iWftmilMit  sppflAb.  Afflrawrt. 

H.  Perry.  (H.  H.  Field  and  Burton 
HgMon,  of  oonnseU  for  appelant  Gea  W. 
jeoUiM  end  F.  A.  Idoae,  for  reflpandeot 

KELLiAM,  J.  TUe  actton  ma  bnnigbt  to 
reooTer  damages  for  fcUllng  a  nmnber  of 
hones  botonglac  to  ptointM*.  The  horses 
were  kflled  near  tbe  east  end  of  a  pfle  bridge 
tn  defendant*  a  roadbed  by  an  extra  engine 
runnlBg  west  The  acddent  occurred  in  the 
erenlBg.  Tbe  fames  wan  nmnlng  at  large, 
and  for  some  tbne  before  the  aoctdent  the 
plaintiff  and  Us  son  bad  been  unsuooegafully 
tiylnc  to  oapton  tbem.  Tbe  erideaoe  tends 
to  ahow  that  they  earns  upon  tbe  tmdt  abont 
half  •  mUe  east  of  the  place  of  the  acci- 
dent, and  traveled  alcmg  or  upon  the  track 
towards  the  bridge  where  the  anddent  oo- 
curred,  and  were  togeOier  Just  at  the  east 
end  of  £he  bridge  when  they  were  strock. 
The  plaintiff  reeerered  Judgment,  and  the 
defendant  appealed  to  this  court 

No  ezc^tifln  was  taken  by  either  side  to 
Ibe  charge  of  fhe  conrt,  and  it  must,  for  the 
porpom  of  this  caae,  be  taken  aa  the  law. 
The  oonrt  diatged  that  the  hones  were  trea- 
possen  on  d^ttidant*s  right  of  way;  that 
the  defendant  oompoxv  bad  a  right  to  pre- 
•ame  diat  Its  own  right  of  way  wonld  not 
be  oocnpled  by  others  harlng  no  ri^ts  there; 
and  that  wder  tbe  drcvmstanoes  of  this  ao- 
tfen  Hw  emphqrss  of  tbe  defendant  upon  the 
engine  were  not  bound  to  keep  a  lookout 
nbead  for  animals  that  might  be  npon  tbe 
road,  bat  that  It  was  tb^  duty,  whenever 
«aty  Htiim^Li  were  disooTered  upon  tbe  track, 
to  naa  all  roaaonable  means  to  avoid  the  In- 
jury of  SQch  ww^mato  Hie  qaestion  of  fact, 
then,  for  yon  to  determine  Is,  when  did  the 
angtaecr  and  tbe  other  peraona  having  charge 
at  thla  train  first  dlsoover  these  wnifnni*  up- 
on the  trndf?  It  Is  not  a  gaestion  of  when 
be  ml^t  have  discovered  them,  bnt  when 
^  be  In  fhct  discover  them?  When  he  did 
dlauuter  tbem  it  was  his  duty  to  use  all  the 
means  within  bis  power  as  a  aklUfol  engi- 
neer to  avoid  the  Injury  to  those  aidmals. 
■nd  tberefore  yon  are  to  determine  from  all 
the  evUcDcs  wben  be  first  discovered  tbe 
oirimala,  and  then  yoa  are  to  determine  from 
tbe  evidsooe  whetber  or  not  he  used  all 
the  mean*  In  Us  power— oU  reasonable 
snsaaa  to  nvsU  hitting  tbem  after  they 
irere  dtseorend  bhn  on  the  track.  Tfans 
the  qnestlon  of  fact  regsfrod  to  the  jory  was 
Teiy  sbB^  and  osrsnd  ootr  tbs  InqpUvy 
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wbetbMT  die  borses  were  tn  fbot  dteoufstett 
tn  time  to  prevent  tbe  aoddent.  If  ttie  ps^ 
sons  in  charge  <jf  the  engine  had  made  inop- 
cr  and  reasonable  efforts  so  to  do.  The  en- 
ghieec  testified  that  he  did  not  dlsoover  the 
borses  on  tbe  traek  unto  be  was  within  80 
or  40  feet  of  them.  The  conductor  says  he 
first  saw  them  about  the  same  time  as  the 
engineer,  and  when  tbey  were  SB  or  90  feet 
from  tbe  raiglne.  The  Jury  -by  th^  special 
verdict  found  ftuX  tbey  were  10  rods  from 
the  engine  when  they  were  first  dlsoovered 
by  those  In  chaige  of  tbs  «igine,  and  that 
reasonable  efforts  were  not  made  after  such 
discovery  to  stop  tbe  train.  The  only  direct 
testimony  as  to  when  the  horses  were  first 
discovered  was  as  above  stated,  and  neees- 
sailly  comes  fmn  thoss  tn  charge  of  the  en- 
gine. TtM  Jury  found  sgalnat  such  dlreett 
teetlmday,  eo  that  we  must  look  to  the  In- 
dlrect  and  dieumstantlal  erldenoe  for  sap- 
port  for  tbe  verdict,  If  tt  can  be  supported. 
The  accident  oceozred  In  .tbe  evening,  but 
the  wltnenKS  do  not  agree  as  to  the  condi- 
tion of  tbe  night.  Defendant's  witnesses  say 
tt  was  very  daA;  the  engineer  testifying, 
**I  dont  know  aa  I  ever  hev«  seen  it  so 
dark."  On  the  other  hand,  one  of  plsintltPs 
witnesses  aaya  that  It  was  a  brli^t  nli^t; 
that  tt  was  U^t  enough  so  that  he  oould 
and  did  distinctly  see  the  horses  at  a  dls- 
feonos  of  120  rods.  Another  witness  for 
plaintiff  says  be  saw  the  horses,  immediate 
before  the  accident,  nmnlng  on  the  track 
before  tbe  engine,  from  bla  house,  which 
was  140  rods  from  the  track.  How  li^t  or 
how  daric  It  waa,  was  material  In  MairigHwg 
the  Jury  to  determine  wben  tbe  horses  wers 
In  fact  first  dlsoovered  by  thme  on  the  en- 
gine. Tbe  engines  had  testtfled  that  tbe 
headUsbt  was  in  proper  order  and  waa  bom- 
bag,  that  his  eyesls^t  was  good,  and  that  at 
the  time  of,  and  immediately  before,  the  ao- 
ddent he  was  locking  forward  out  of  the 
front  window  of  his  engine  along  the  track. 
The  OMiductor  says  that  botb  he  and  the  en- 
gtnew  were  keeping  a  "Aarp  loc^nf  and 
eadi  teadflea  that  he  did  not  discover  tbe 
horses  until  within  80  or  40  feet  of  them. 
The  jury  might  well  regard  these  statements 
as  cooclualTe  under  some  otranmstanoea,  bat 
not  under  others.  Tbey  might  aooept  it  as 
a  eandld  statement  of  tbe  fact.  If  tiiey  be- 
lieved from  toe  erld^ice  that  It  was  a  dark 
night,  or  th^  mi^t  dedlne  to  accept  It  if 
they  fotmd  it  was  a  bright,  light  night;  for 
it  Is  wltoln  tbe  ready  knowledge  of  every 
one  that  such  a  thing  oould  hardly  occur  In 
the  full  light  of  nddday,  but  might  eaally 
happen  In  the  extreme  darimess  of  a  cloudy 
night  There  was  evidence  from  which  tbe 
Jury  ml^t  have  found  that  it  was  an  ex- 
^mdy  dark  night  or  that  It  was  a  very 
li^t  nlfliit  Aooeptlng  tbe  statement  of  plaift* 
turs  wUnesses  that  It  was  a  bri^t  ol^st, 
that  It  was  light  enough  so  Ibat  they  oonld 
and  did  see  these  horses  at  a  dlstanoe  of  129 
or  UO  rods,  and  the  teatimony^  tA_ 
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ant'B  wltneBses  that  th^  were  at  the  time 
keeping  a  sharp  lookout  aliead,  we  think  the 
Jury  might,  without  going  outside  the  lati- 
tude of  Judgment  and  inference  which  a 
Jtuy  iB  entitled  to  exerdae,  regard  the  state- 
ments of  defendant's  witnesses  as  Improba- 
ble in  fact,  and  that  they  would  be  at  lib- 
erty upon  such  evidence  to  find  that  these 
horses  were  discovered  by  those  upim  the 
enf^e  sooner  than  as  Indicated  by  their  tes- 
timony, unless  thej  beUeved  from  the  tes- 
timony of  the  engineer  and  other  experts 
that  the  oscillating,  vibratory  motion  of  the 
engine,  under  the  conditions  of  the  track, 
filled  in  with  dnders,  the  rate  of  speed,  the 
dark  color  of  the  horses,  and  the  fact  that 
they  were  standing  still  in  a  bunch  at  the 
end  of  the  bridge  when  they  were  struck, 
as  testified  to,  would  or  did  prevent  such  dis- 
covery. There  was  some  evidence  from  ex- 
perts tending  to  prove  the  difficulty  of  dis- 
cerning, through  partial  darkness,  objects 
standing  still  upon  the  track,  from  a  movlog 
engine,  and  as  to  the  effect  of  atmospheric 
conditions  upon  the  penetrating  power  of  the 
rays  from  the  headlight  While  m  our  opin- 
ion this  evidence  was  candid  and  intelligent. 
It  was  still  for  the  Jury  to  say  how  much, 
such  conditions  interfered  with  the  vision  of 
those  In  <diarge  of  the  en^e,  and  to  find 
whetber,  under  all  the  drcumstanoes  and 
conditions,  the  horses  were  in  fact  discov- 
ered in  time  to  have  prevented  the  accident. 
They  found  they  were,— that  they  were  se^ 
socoi  enough  so  that  the  engineer  ml^t 
reosonalde  efforts  have  avoided  the  collision. 
It  ia  true  the  ^iglneer  and  others  upon  the 
«iglne  testified  positively  that  they  did  not 
discover  the  horses  until  within  30  of  40  feet 
of  them;  but  we  ape  unwlUlng  to  say  that 
even  this  unqualified  statement  migjit  not  be 
discredited  by  the  Jury,  If  they  beUeved  from 
the  evidence  that  surrounding  droumstances 
and  conditions  made  Its  truthfulness  Improb- 
able. If  It  was  very  Ugbt,  very  bright,  when 
tills  accldrat  occurred,  so  that  others  oould 
and  did  see  these  horses  In  motion  at  a  dis- 
tance of  140  rods,  and  l£  the  engineer  was 
lofddng  Erectly  towards  them,  both  of  which 
facts  tiiere  was  evidence  tending  to  prove, 
the  Jury  mlg^t  be  Justified  in  doubting  the 
Ingenuousness  of  that  part  of  defendant's 
testimony.  We  think,  too,  that  the  Jury 
would  not  be  precluded  from  finding  that 
the  other  onfavorabie  conditions,  such  as 
the  condition  of  Hie  track,  the  motion  of  the 
Niglne,  and  the  difficulty  of  perceiving  from 
It  objects  standing  still,  were  not  suffldenc 
to  explain  the  nondlscovery  of  these  horses 
sooner  than  as  testified  to,  accepting  the 
statements  of  defendant's  witnesses  that 
they  were  keeping  a  sharp  lookout  ahead. 
The  trial  court,  with  superior  advantages 
for  Judging  of  the  candor  and  fairness  and 
Intelligence  of  all  these  witnesses,  and  with 
thB  imprearions  which  the  evidence  made 
upon  him  stUl  fresh  in  his  mind,  refused  to 
tfstorb  tbe  Terdlct  for  any  of  the  reasons 


(B.  D. 

now  urged  before  us;  and,  while  tben  may 
be  doubt  as  to  the  correctness  of  the  ver^ 
diet,  we  think  we  should  not  be  warranted 
in  vacating  it.  The  Judgment  Is  affirmed. 
All  the  Judges  ooDoor. 


LANDAUER  et  sL  T.  COmXHT  at  sL 
(aapreme  Court  of  Booth  Dakota.  Jan.  96, 1808.) 

AssioKmniT  rox  Bannr  <v  Cantnoas— Am- 

DATiT  Ain>  IitviNTORT — BuTncnsiraT  —  COK- 
STBDcnoK  or  Btatdtb. 

1.  AgeneralBSBignmentbyanfiiBOlveDtdebtor 
for  the  benefit  of  bis  creditors,  being  wtthio  the 
policy  of  the  law,  must  be  construed  and  controlled 
by  the  same  rules  as  i^ply  la  cases  of  ordinary 
oontracts  and  con  reyances.  incladiDg  the  presump- 
tion of  good  faith, 

9.  Seotions  4887  aad  4868.  Compi  Laws,  requir- 
ing an  Inventory  and  afBdavlt  to  be  attaobeia  to 
ana  filed  with  the  assignment,  are  mandatory  In 
the  sense  of  making  the  doing  of  such  acts  essen- 
tial to  the  validity  of  ths  assigDment,  but  they  are 
not  mandatory  In  the  sense  of  requiring  sueh  acta 
to  be  performed  In  the  exact  form  and  terms  of  the 
statu  t«L 

8.  Itls  not  essential  thatnioh  Inventory  retdte 
upon  its  face  that  it  is  a  full  Mid  true  Inventory, 
snowing  the  several  matters  enumerated  In  the 
subdivisions  of  said  section  4867 ;  the  reauirement 
being  that  the  assignor  must  maira  ana  file,  not 
what  purports  to  be  a  full  and  true  inventory,  but 
wbatisBoinfaet. 

4.  The  inventory  fo  this  case  examined,  and 
held  sufflcient  both  as  to  form  and  substance. 

6.  Bectiott  40eS  reaoires  an  affidavit  of  the 
assignor  to  Uie  eltoot  ioat  ttie  same  Is  Inallre- 
specu  Just  and  true  to  tbe  best  of  such  assignor'a 
knowledge  and  belief,"  The  use  of  the  TSiy 
words  "just  and  true"  is  not  indiapensablei  Any 
equivalent  words  are  sutDcient 

6.  An  affidavit  which  in  ail  other  fespeoto 
meets  the  requirements  of  the  statute,  but  omits 
the  word  "just, "  is  not  on  that  account  Deoessarlly 
fatally  defective.  Farmer  v.  Cobban,  (Dak.)  28N. 
W.  Rep.  13.  distingulBbed. 

7.  Afundamentalniteotinterpretati(niappUed 
to  statutes,  mandatory  as  well  as  directory,  is  that 
words  In  a  statute.  If  of  common  use,  are  to  be 
taken  In  their  natural  and  ordinary  aenaa^  without 
any  foraed  or  subtle  oonstmotlon  atther  ta  limit 
or  extend  their  Import. 

(Byllabns  by  the  Court) 

Appeal  from  circuit  conrt,  lineoln  Oooni^; 

Frank  R.  Alkens,  Judge. 

Action  by  Max  Landauerand  others  ngabLst 
Judson  y.  Conklln  and  Oscar  Holden  to  set 
aside  an  assignment  for  the  benefit  of  his 
creditors  made  by  Holden  to  Conklin.  Then 
was  a  Judgment  dismissing  the  complaint, 
and  plataitiffs  appeal.  Affirmed. 

H.  E.  KudoliA  and  O.  B.  Kennedy,  for  ap- 
pellants. Artliur  B.  Brown,  (J.  B,  Oailantl, 
of  coonseU  reqxnidentB. 

KKLLAM.  J.  This  Is  an  action  by  cred- 
itors of  respondent  Holden  to  set  aside  a' gen- 
eral asslgumeut  to  resptmdeut  Conklln.  on  the 
ground  that  the  same  was  not  execttted  tn 
compliance  with  die  statute,  and  ts  therefore 
void  as  to  creditors  not  nssoitlng  thereto. 
The  objections  are  to  the  inventory  reqnirel 
to  be  made  and  filed  by  section  4f{67,  Oomp. 
Laws,  and  to  the  affidavit  required  bj  section 
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40S8  to  be  annexed  to  and  filed  with  each  In- 
Tentory.  Hie  objections  to  the  InTentory  am 
that  It  falls  to  show  that  It  la  a  full  and  trno 
tayentory;  that  it  fails  to  show  that  It  con- 
taios  B  l.'«t  of  all  the  creditors  of  the  assignor; 
that  it  fftils  to  show  the  true  consideration 
of  fbe  UablUtr  In  each  case,  and  the  place 
where  the  liability  arose.  The  objection  :o 
the  affidarlt  annexed  to  the  Inventory  Is  that 
It  is  not  "to  the  effect  that  the  same  is  In  all 
respects  Just  and  trae,**  as  prescribed  by  sec- 
tion 4668.  but  only  that  the  same  la  "true." 
Sei-tiona  4667  and  4668,  above  referred  to, 
are  as  follows:  "Section  4667.  Wlihlh  twen- 
ty days  after  an  assignment  Is  made  for  tlie 
t)eneflt  of  creditors,  the  assignor  must  mako 
and  file,  in  the  manner  prescribed  by  sectiou 
4668,  a  full  and  true  Inventory,  showing:  (1) 
AH  the  creditors  of  the  as^gnor;  (2)  the 
place  of  residence  of  each  creditor,  If  known 
to  the  assignor,  or.  If  not  known,  that  fact 
must  be  stated;  (8)  the  sum  owing  to  eat:h 
creditor,  and  the  nature  of  each  debt  or  lia- 
hUlty,  whether  arising  on  written  secnilty, 
accotmtf  or  otherwise;  (4)  the  true  consider- 
ation of  the  liability  In  each  case,  and  the 
place  where  It  arose;  (6)  every  ex' sting  jndg- 
ment,  mortgage,  or  other  security  for  the 
payment  of  any  debt  or  liability  of  the  as- 
Asdot;  (6)  all  properly  of  the  assignor  at  the 
date  of  the  a^gnment  which  is  exempt  by 
law  from  execution;  and  (7)  all  the  a^s  gnor's 
property  at  the  date  of  the  ns^nment,  t>oth 
real  and  personal,  of  every  kind  not  so  ex- 
empt, and  the  incumbrances  existing  there- 
on, and  all  vouchers  and  securities  relating 
(hereto,  and  the  value  of  sncb  property,  ao- 
cording  to  the  best  knowledge  of  the  assign- 
or." Section  4668:  "An  afiLdavit  must  be 
made  by  every  person  executing  an  asslga- 
ment  for  the  benefit  of  creditors,  to  be  an- 
nexed to  and  filed  witb  the  inventory  men- 
tioned In  the  last  section,  to  the  effect  tbnt 
the  same  Is  in  all  respects  Just  and  true,  ac- 
cording  to  the  best  of  such  assignor's  knowl- 
edge and  b^eC"  Section  4671  further  pro- 
vides that  the  assignment  'is  void  against 
cppdlton  of  the  assignor"  if  the  inventory  re- 
quired by  said  section  4667  Is  not  filed  with 
tte  register  of  deeds  of  the  county  in  which 
the  aarignor  resides,  "within  twenty  days  aft- 
er the  date  of  the  aaslgament"  By  section 
4674  it  is  provided  that,  nntll  the  biventory 
an'l  affidavit  required  by  sections  4667  and 
4GC8  have  been  made  and  filed,  the  assignee 
has  no  authority  to  convert  the  estate  to  th-i 
porpoees  of  the  tmst 

With  these  statutory  provisions  In  view, 
we  win  examine  the  hiventory  and  affidavit 
In  the  req>ectB  as  to  which  they  are  assailed 
as  defective;  premising,  however,  that,  as 
our  law  aoQiorlses  and  approve*  of  the 
'T»*""S  of  general  aatdgnmnits  Insolvent 
debttm  for  the  ben^t  of  their  creditors, 
tbs  oonstraotlon  of  soch  tnstmmeots  Is  con- 
trolled by  the  same  ruks  as  apply  in  cases  of 
erttaazy  ooBtnola  and  oonTeyanoai;  and 


that,  if  allowable  within  Its  terms,  such  inters 
pretatlon  and  construction  diould  be  given 
to  an  assignment  aa  will  rmder  it  legal  and 
operative,  rather  than  that  which  will  ren- 
der it  Illegal  and  void;  and  tliat  the  pre- 
sumption of  good  faith  prevails.  Burrlll, 
Asslgnm.  (5th  Ed.)  p.  4S0;  Townsend  v. 
Steams,  82  N.  Y.  209;  Bank  v.  Duim,  67 
Ala.  381.  The  appellant  contends  that  the 
requirements  of  the  statutes  as  to  the  exe- 
cution of  general  aaslgnments  for  the  benefit 
of  creditors  are  mandatory,  and  this  Is,  In 
general,  true.  The  provisions  of  our  law 
involved  In  thin  discussion  are  made  so  tn 
effect,  for  section  4671  makes  the  assign- 
ment void  if  such  provisionB  are  not  complied 
with;  but  to  say  that  a  law  is  mandatory 
does  not  necessarily  mean  that  there  Is  but 
one  exact  way  in  which  it  can  be  executed 
or  c<nnplied  with,  or  that  every  act,  condi- 
tion, or  provision  of  the  law  necessary  to 
be  done  or  observed  must  be  set  forth  and 
descril>ed  In  the  precise  language  of  the  stat- 
ute. This  statute  la  mandatory  In  the  sense 
that  no  act  required  by  It  can  be  omitted 
without  defeating  the  assignment;  but  every 
law,  whether  mandatory  or  directory,  must 
have  a  reasonable  Interpretation  and  con- 
struction. A  mandatory  statute  prescribing 
a  deOnlte  form  of  words  to  be  used  In  a  par- 
ttoular  case,  or  to  accompllBh  a  certain  end, 
must  doubtless  be  formally  observed,  but  a 
mandatory  law  that  requires  an  "inventory" 
to  be  made  and  filed  is  entirely  satisfied  by 
proof  that  a  "schedule"  or  "list"  was  mndo 
and  filed,  because  the  words  are  practically 
synonymous.  To  omit  to  do  the  very  act  re- 
quired by  the  law  Is  fatal,  but  to  omit  to  use 
the  very  words  of  the  law  In  doing  or  de- 
BOilbtng  it  is  not  neoeosarlly  fiatal.  The  law- 
making power  of  the  state,  as  indicated  by 
Its  legislation,  has  adopted  the  poSics  of  en- 
oonraglng  the  Insolvent  debtor  to  moke  an 
asslgnmCTt  of  his  property  for  the  benefit  of 
all  his  creditors,  bo  that  all  should  sharv 
ratably  and  equitably  in  Its  distribution. 
This  being  the  established  policy  of  the 
state,  we  regard  It  the  duty  of  the  courts,  so 
far  as  possible  wttliln  settled  rules  of  law, 
to  uphold  every  such  assignment  where  It 
manifestly  appeora  from  every  feature  of  the 
transaction  that  It  was  In  tact  designed  and 
executed  as  an  boneet  effort  to  accomplish 
such  purpose. 

The  first  objection  to  the  Inventory  in  this 
case  is  that  It  does  not  show  "upon  Its  face 
that  It  contains  all  the  creditors  of  the  as- 
signor." Hb&  law  does  not  require  this.  It 
requires  the  making  and  filing  of  "a  full  and 
true  Inventory,  diowing  all  the  creditors  of 
the  assignor."  An  assertion  in  Its  caption 
by  the  asdgnor  that  It  is  a  full  and  true  In- 
ventory, and  shows  correctly  all  his  credit- 
ors, would  be  voluntary  on  his  part  It 
would  have  no  effect  In  establishing  the 
schedule  to  be  what  the  statute  requires.  It 
Is  nowbere  prorlded  or  anggssted  ttiat  siuA 
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tnTeotoiy  dull  bare  a  captim  or  beadlns. 
It  ahan  simply  be  la  fact  an  InTentoir,  fnll 
and  tnie»  ibowbis  an  tbe  credlton.  What 
might  be  the  effect  of  making  and  flUng  an 
tauMHaplete  or  imtnie  InTontoty  la  not  a  qnee- 
lion  la  this  oaee,  for  the  fulhiea  or  tmth- 
futaieBB  ot  Oie  Inventory,  aa  a  matter  of  fact, 
la  not  challenged.  The  oontentlcai  of  appe- 
lant la,  aa  atated  by  MmiH^if,  that  'It  ahonld 
redte  In  ao  many  words,  upon  Its  face,  lhat  it 
contains  all  the  creditors,"  etc;  but  the  re- 
qnlremoxt  la  that  the  aadgnor  must  make 
and  file,  not  what  purports  to  be  a  full  and 
true  lavatory,  but  what  Is  ao  In  fftct.  In 
support  of  bis  contenthm  appellant  dtcs 
Bank  r.  Noe.  86  Tenn.  21,  5  8.  W.  S^.  433, 
and  McMillan  t.  Knapp,  76  Qa.  171.  The 
law  under  which  the  Tennessee  cose  was  de- 
cided was  "that  the  debtor  making  a  general 
asslgnnient  annex  thweto  a  foil  and 
complete  biTentory  or  schedule^  under  oath, 
of  an  hla  property  of  ereiy  description." 
The  assignor  annexed  to  his  assignment  an 
Inventory  ftftnt^ining  no  redtatloa  that  it  was 
full  and  complete,  to  irtilch  was  attached  a 
Jurat  aa  followa:  "Suhacrlbed  and  sworn  to 
before  me  May  20,  188S,  by  B.  H.  Tnrley. 
J.  N.  Goldman,  Clerk."  The  court  held  tiiat 
the  statute  was  not  complied  with  because 
It  nowhere  appeared  that  the  Inventory  waa 
what  the  law  reanlred.  The  (pinion  says 
that  If  the  Invoittny  had  stated  np<m  its 
face  that  it  was  full  and  complete,  and  an 
affidavit  of  the  aaslgnw  had  verified  its  state- 
ment, it  would  probal{ly  have  heesi  sufficient 
The  Inventory  was  condemned  because  there 
waa  neither  statoneat  In  it  that  It  was  full 
and  complete,  nor  affidavit  of  the  assignor 
that  It  was  so.  The  simple  Jurat  of  the  offi- 
cer could  not  take  the  place  of  either,  nor 
give  the  Inv^tory  any  cdbaracter  at  all. 
ether  full  or  partial,  or  tme  or  false,  la  oar 
law  the  vwlflcation  of  the  invattoiy  by  ttie 
affidavit  of  the  assignor  ts  made  the  subject 
of  a  separate  section,  which  we  will  consider 
later.  The  Georgia  case  was  decided  under 
a  law  requiring  the  aaslguM's  schedule  to  be 
a  fuB  and  complete  inventray  of  "all  the  aa- 
sets,  of  every  kind,  held,  dalmed,  or  owned 
by  him,"  and  so  swom  to  by  him.  The  affi- 
davit was  that  the  schedule  contained  a  full 
and  complete  Inventoty  o£  "all  tbe  property 
of  whldh"  the  assignor  waa  '*tbea  possessed, 
both  real  and  personal."  The  court  said  of 
the  affidavit:  'Tt  (mly  goes  to  the  proper^ 
actually  in  his  possession  and  under  his  con- 
trol at  the  time  the  assignment  was  made; 
the  oath  required  by  the  statute  Is  mcwe  com- 
prehensive." It  will  be  seoL  at  a  glance  that 
each  of  these  cases  waa  decided,  not  upon 
the  form  or  statements  of  the  Inv^toiy,  but 
upon  the  sobstanUal  ground  that  the  in- 
ventory tn  the  Tennessee  caae  was  not 
proved  by  the  affidavit  of  the  assignor  at  all. 
and  In  the  Georgia  case  that  it  waa  not  so 
proved  to  ccmtaln  what  the  law  required  It 
should  oontala,  to  wit,  all  the  property 


owned  or  dalmad  by  the  assignor,  but,  in* 
stead,  only  the  i^erty  in  hla  possession. 
Nethw  case  la  an  anUtortty  to  sustain  appe- 
lanfa  porittoo. 

It  Is  next  m«ea  that  tlie  aarignment  Is  void 
"Itacanae  tbe  inventory  does  not  show  the 
nature  of  eadi  oliligatlon,— the  true  ooosld- 
eratlon  of  the  liability  in  each  case,— nor 
the  place  whste  It  arose."  In  this  caae  the 
Inventory  shows  SO  creditors,  and  in  re- 
spect to  eadL  It  shows  hla  residence  or 
place  of  bualneas,  whetba  the  oUlgatttn 
rests  In  aa  account  or  note,  the  onsldaa- 
tlon  of  the  same,  Its  amount,  and  when  due. 
For  Instance:  "Landaner  &  Co.,  lOlwankee. 
Wla  Account  for  dry  gooda  and  notions, 
$l/)36.66."  "Bugene  Prince,  Lennox,  D.  T. 
Note  for  Bt^lioa,  (add  Intereat  at  10  per 
cent  from  Nov.  14,  1887J  940aoa"  "F. 
A.  HansUl,  Lennox,  D.  T,  Account  for  labor 
as  decfc,  91S4i30."  AU  others  are  set  forth 
with  equal  particularity  and  fullness.  The 
Inventory  Is  obnoxlona  to  no  criticism,  un- 
less it  be  under  aubdlvlaton  4  of  said  sec- 
tion 4667,  which  requirea  that  It  dmll  sUte 
"the  true  consideration  of  the  UabUlty  in 
each  case,  and  the  place  trban  it  aroae." 
It  la  urged  that  the  Inventory  la  fatally  de- 
fective In  not  stating  "where  each  liabili- 
ty arose."  Appellant  argues  that  "the  leg- 
islature bad  a  purpose  In  requiring  to  be 
stated  In  the  Inventory  the  idace  where 
the  llaUllty  arose,  for  It  Is  a  well-known 
rule  of  law  that  the  lex  lod  contractus  gov- 
erns in  the  construction  of  contracts."  Wo 
cannot,  however,  bring  oursdves  to  think 
that  the  legislature  Intended  to  Impose  npoa 
the  assignor  the  duty  and  respmialbllltar 
of  correctly  deciding  the  often  very  difficult 
question  of  where  a  contract  was  really 
made,  and  what  law  should  govern  Its  con- 
struction,—a  question  In  many  cases  concern- 
ing whldi.  vpon  the  same  facts,  the  courts 
themselves  are  not  agreed.  We  do  not 
think  this  statute  waa  Intoided  to  require 
this  asdlgaor  to  state  In  his  faiventory  wheth- 
er the  Landauer  goods,  represeuted  by  die 
first  Item  of  account,  were  bought  direct- 
ly of  them  at  their  place  ctf  budneaa  in 
Milwaukee,  so  aa  to  make  Wlacondn  ttke 
place  of  'tiie  contract,  or  w«e  bought  of 
Landauer's  traveling  salesman  at  the  as- 
signor's place  ot  budness  In  L^mox,  so  aa 
to  make  South  Dakota  the  place  of  the 
contract  If  the  goods  were  ordered  by  let- 
ter, the  place  of  the  contract  might  depokd 
upon  the  terms  of  the  lettw.  Such  casea 
often  present  queotltMu  aa  to  the  place  of 
the  contract  difficult  to  answer,  and  we  can- 
not tbdnk  that  under  this  law  the  valldily 
of  any  assignment  oui^t  to  or  does  depend 
upon  the  aUUty  of  the  assignor  to  answer 
such  legal  qnestton  oonreetiy.  The  object  ot 
requiring  the  invoitory  to  show  tthe  aevenl 
facts  enumerated  in  said  section  4067  Is 
probably  to  enable  the  assignee  to  under- 
stand and  know  the  nature  and  extent  oC 
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flie  diahm  !■  to  pay*  to  locate  and  identi- 
fy tbm  penona  holding  them,  and  hIbo  to 
tanOA  aaffleknt  Information  upon  which 
ur  creditor  may  instltnte  an  inreatlgarton 
of  aar  dalm.  We  think  tbla  taraitoir  la 
foffident  to  meet  the  object  of  the  statute, 
ind  that  to  bold  otherwise  would  require 
an  wmaamalrir  eerere  copatraetliai  of  Oat 
proYiakm,  and  one  that  In  many  cam 
woald  ahaainUiy  prerent  Uie  making  ct  a 
TBlid  warignment,  because  of  the  inability 
of  the  aarignor  to  state  where,  In  respect  to 
each  claim,  the  liability  actually  arose.  Sup- 
pose In  this  ease  a  part  ot  the  goods  tor 
which  the  assignor  claims  to  owe  landaner 
ft  Oa  wm  boD^  In  Milwaokesb  Wis.,  a 
part  in  Leonn.  8.  D.,  and  a  part  were  ox^ 
derod  h7  mall  upon  terms  which  left  the  as- 
rignor  In  douht  as  to  where  the  llaUli^  did 
aetnalty  aiiaa,  and  the  abock  assigned  cod- 
tatoed  the  tmsold  portkffls  of  eadi  of  theee 
sewnl  purchases,  incapable  ot  IdcntUca- 
tloa  as  to  wUch  porchaae  Oiey  btionged  to. 
How  would  It  be  posstUe  for  the  asrtgnor 
to  state  qpedfloally  or  catccortcaDr  -When 
the  liability  tft  r^TiAmnam-  A  Go.  arose?  An- 
gnst  ▼.  OUlowaj,  85  Ted.  Rep.  8S1,  a 
case  ftom  Oeorgla,  la  stnm^  r^ed  upon 
to  support  the  contention  that  ttds  inycnto- 
ly  Is  defMtlTe.  Hut  waa  a  case  of  an  a» 
Bignment  wifli  preCorenee^  and  waa  m  dero- 
gation of  eommon^aw  rl^ta;  and  tn  Ite 
opinion  flie  court  on  that  account  repeatedy 
JnstltUa  a  Tory  strict  eonstmctloB  of  the  law 
guretulug  sodi  anagnmrat;  but  oar  law  of 
aari^nnMUlB  Is  not  In  derogatfam  of  tiie  com- 
moa  law,  and,  erai  If  It  were,  it  most  sOll 
be  'Vbeaally  conatrnedt  with  a  view  to  ef- 
fect Its  object  and  to  promote  Justice.'*  Seo- 
tk»  4763,  Oomp.  Laws.  In  that  case  ttte  bk- 
Tcntory  waa  held  defectlre  beeanse  it  did 
not  state  the  nature  of  the  claim,  whether 
note  or  account,  or  what  waa  the  oonaiderar 
tlon.  In  the  case  before  us  the  inrentory 
Is  rery  fiill  in  this  respect,  as  will  be  seen 
by  ceflerenoe  to  the  Items  heretofore  no- 
ticed. 

Hie  neiEt  objection  la  to  Oie  aflldaTit  at* 
tadied  to  the  hiTentory.  Sectitm  4688  reads: 
"An  aflldaTit  must  be  made  by  every  praxm 
eacecatlng  an  aarignment  fvt  tiie  benefit  nt 
creditors,  to  be  annexed  to  and  filed  with  tbe 
biTentoiT,  *  *  *  to  tlie  effect  that  the 
■ame  Is  In  all  respects  Just  and  true  accordinjc 
to  the  best  of  aocli  assignor's  knowledge  and 
beUeC**  It  wm  be  noticed  at  once  that  the 
ivqDirement  la  not  Uiat  an  affidavit  must  be 
made  atatlnff  that  the  InTcntory  is  just  and 
Hue.  bat  that  an  aflldaTit  must  be  made  to 
the  effect  that  It  is  joM  and  tmsk  Althoughtt 
oil^t  bo  nfiBr  to  use  the  nact  words  of  Uie 
siMnte,  yet  they  are  not  Indlai)en8able.  If 
other  words  have  the  same  practical  effect, 
tbcj  wKf  be  sobstltated.  Two  cases  are  cit- 
ed bjr  iq»peUant  to  sustain  hla  contention  for 
a  T*K7  stztet  oonstmctlon  of  the  section  quot- 
ed,—Fort  T.  Tobaoeo  Co..  (Oa.)  1  a  B.  Rep. 
22%  and  Warmer  r.  Cobban,  (Dak.)  29  N.  W. 


Rep  12.  Fort  r.  Tobacco  Co.  was  a  CteorgU 
case.  The  law  of  that  state  reoolxed  the  In- 
rentory attached  to  the  assignment  to  be  Ter- 
ifled  as  "fall  and  complete."  It  was  tn  fact 
sworn  to  as  "Just  and  troe,**  and  was  con- 
demned on  account  of  sacb  Tulance.  With- 
out stopping  to  Inquire  etltlGally  as  to  the 
difference  in  idgninwuice  between  these  two 
etrpreeitons,  aa  applied  to  an  inventory,  we 
cannot  help  noticing  one  fact  which  in  our 
judgment  argues  against  a  construction  sn 
strict  as  to  make  the  use  of  the  very  words 
of  the  statute  thdiq^ensable.  That  fhct  Is 
ttils;  In  nearly  ot  quite  OTety  sthte  Is  found 
a  statute  regidatlDg  general  assignments  by 
insolvoit  debtors  for  the  benefit  of  oedltora. 
and  in  each  case  the  inTmtory  of  debts  and 
assets  has  preda^  tbe  same  object  and  per-' 
Conns  the  some  office.  The  necessity  for  full- 
ness, trutiifDlnen,  Justness,  and  correctnesa  ts 
the  same  under  each  law,  and  In  wAi  state; 
and  yet  we  find  that  to  reach  this  common 
object,  to  afford  the  same  Informatfon  to  tlie 
aartgnee  and  ttie  same  protccUon  to  credltoM 
gea»ally.  it  haa  not  been  thou^t  Important 
to  use  the  same  words.  Tn  Georgia,  as  above 
noticed,  the  Inveatory  must  be  verified  as 
••full  and  completer  in  Oallfomla  It  must  be 
*t}ast  and  true;'*  In  nUnois  tbe  taiventoiy  of 
aaeets  must  be  '•full,  true,  and  iterfect,"  and 
the  schedule  ot  daima  *nrue  and  perfiect;*' 
in  Wisconsin  It  most  be  "correct;"  and  In 
Kansas  "true  and  correct"  ForUier  «aml- 
nation  of  the  statutes  of  different  states  em- 
phasises tiie  fhct  tiiat  'vidie,  without  doubt, 
the  duracter  and  tttetit  of  tbe  Invnatory  waa. 
Intended  to  be  the  same  tn  each,  no  mrifbrml- 
ty  of  eipreadon  Is  osed  tn  describing  audi 
diaracter,  or  In  d^tntng  the  quality  which 
cAdt  schedule  must  be  sworn  to  possess.  An- 
other noticeable,  and  we  think  rignlficant, 
fiict  In  determiidng  wh.tt  ctrnformlty  tn  tbe 
use  of  terms  must  exist  In  this  Juris^Uctton.  at 
least  tietween  the  mveotory  and  affidavit  at- 
tached and  the  statute,  is  tbla:  Section  40^7, 
which  provides  tor  the  Inveittory.ssys  It  must 
be  "full  and  true,"  while  section  re- 
quires the  same  Inventory  to  be  sworn  to  -u 
"Just  and  tnn."  Without  <loubt  the  thoiiRht 
of  the  legislature  In  re«p3Ct  to  the  quality  of 
the  Inventory  was  the  same,  whether  chur- 
acterized  as  "full  and  true,"  as  In  eectfoii 
466T,  or  as  ''jost  and  tme,**  as  In  section  40GS. 
Farmer  Cobban,  supra,  was  decided  by  our 
own  territorial  supreme  court,  btit  we  think 
does  not  decide  what  is  claimed  for  It  by  ap- 
pelant. In  hla  brief  be  says:  "Die  opin'o-i 
of  the  court  states  that  the  omission  of  the 
word  'Jvst,'  and  the  substitution  ot  the  word 
YOU*  in  place  tiiweof,  was  not  a  compliance 
with  the  statute,  and  tbat  the  assignment  w:is 
YfM.**  We  do  not  so  nnderstnnd  the  <^lidoii. 
The  case  arose  and  was  decided  under  the 
same  statutory  provMons  now  tn  force,  and 
which  have  been  reproduced  In  this  opinion. 
It  will  be  noticed  that  the  iuventotr  requlre<1 
by  said  section  4667  must  be  a  toll  and  true 
InventoET,  first,  of  the  Uabintiea  agalnat  the 
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asBlgDor,  with  the  name  aud  place  of  buslnesa 
ot  each  creditor,  and  the  amoimt,  character, 
and  true  consideration  of  such  liability,  and, 
second,  of  the  assets  of  the  assignor.  To 
this  Inrentoty,  so  showing  both  liabilities  and 
assets,  must  be  attached  an  affidavit  of  the 
as^gnor  to  the  effect  that  such  inventory  is 
Just  and  tme,  so  that  the  correctness  of  the 
entire  Inventory,  both  as  to  liabilities  and 
assets,  will  be  supported  by  the  oath  of  tbo 
assignor.  The  affidavit  so  attached  was  "that 
the  following  inventory  is  a  full  and  true 
statement  of  all  his  estate,  botii  real  and  per- 
sonal, In  law  and  equity,  and  lncumbmna>s 
thereon,  and  all  vouchers  and  securities  re- 
lating thereto,  and  the  present  value  thereof, 
with  a  schedule  of  aU  his  debts.  UablUtles, 
and  property  exempt,  to  the  best  of  sffiant's 
knowledge  and  belief."  It  requires  no  close 
reading  of  this  affidavit  to  see  that  It  Is  only 
the  "statement  of  all  his  estate"  ttat  is  sworn 
to  as  fuB  and  true.  He  simply  swears  tliat 
BO  far  as  the  statement  purports  to  l>e  an  In- 
ventory of  bU  assets  It  is  full  and  true,  and 
that  with  It  is  "a  schedule  of  all  his  debts,'* 
et&t  without  any  attempt  to  characterize 
such  schedule  as  full  or  true  or  just  or  oor^ 
rect,  or  to  give  It  any  quality  whatever,  ex- 
cept that  it  is  a  schedule.  The  court  held 
that  such  an  affidavit  did  not  meet  the  re- 
quirement of  the  statute.  The  tacts  in  that 
case  are  so  essentially  different  from  those 
presented  by  this  case  as  to  make  the  deci- 
sion in  that  case  entirediy  inapplicable  here. 
By  the  law  of  this  state,  as  already  observed, 
the  affidavit  attached  to  the  hiventory  mu^t 
be  "to  the  effect"  that  the  same  la  "Just  and 
true."  It  was  In  fact  swom  to  as  "t^ue"  only. 
Beferrlng  to  Webster's  Dictlonaiy,  we  find 
these  two  words  listed  as  synonyms,  and 
we  do  not  think  It  our  duty  to  hunt  with 
searciklng  hypercritlcism  for  some  nice  dis- 
tinction of  meaning  for  the  purpose  of  de- 
feating an  Instrument  whose  real  honesty 
and  good  faith  are  not  questioned,  but  whi(^ 
Is  assailed  molelT  upon  the  ground  that  It  does 
not  formally  and  llt^vlly  follow  the  terms  of 
the  statute.  Giving  to  ihia  statute  all  that 
can  reasonably  be  claimed  for  it  as  manda- 
tor7«  we  are  of  the  opinion  that  In  the  case 
now  before  us  there  has  been  a  substantial 
compliance  with  its  terms  and  Its  ^Irlt.  'ilie 
fundamental  rule  of  interpretation  applied  to 
statutes,  mandatory  as  well  as  directory.  Is 
that  words  in  a  statute,  if  of  common  use,  are 
to  be  taken  in  their  natural  and  ordinary 
Bense,  without  any  forced  or  subtle  construc- 
tion to  limit  or  extend  their  Import  These 
views  dispose  of  the  assignments  of  error. 
The  legal  presumption  belug  in  favor  of  the 
validity  and  good  faith  of  the  asslgnmoit,  it 
devolved  upon  appellants  to  show  the  contra- 
ry. Being  of  the  opinion  that  Its  InvaUdlty 
did  not  appear  on  the  face  of  the  papers,  and 
no  other  evidence  b^ng  offered  to  show  It^ 
the  complaint  was  properly  dismissed;  and 
the  Judgment  of  the  circuit  court  is  affirmed. 
All  the  Judges  concur. 


McTBTBIDGB  v.  PHOENIX  INS.  00.  OF 
BBOOKLTN.  N.  T. 

(SuprcoM  Oonrt  of  WiseaDsia.  Jan.  31,  1808.) 

CoxDiTiom  or  Poliot— Waitui  —  Qdbbtioh  fob 

JUBT. 

1.  Where  one  of  three  partners  insures  th* 
property  of  ths  firm  as  tibi  own.  without  rm- 
resenting  tlie  fscts  to  the  aHDpaoy,  It  wUl 
avoid  a  policy  stlpalatiDg  that  "it  shall  be  void 
if  oOmt  persons  than  toe  Insared  have  an  tn- 
ttfest  in  ttie  property,  unless  It  is  so  represrated 
to  the  QMnpany  and  expressed  ia  the  poliQT." 

2.  Where  so  action  is  brought  on  the  policy, 
and  the  evidence  ia  conflictiDg  whether  plaintiff, 
before  the  policy  was  executed,  repreaeuted  the 
fticts  to  defendant's  agent,  it  was  earor  to  take 
from  the  junr  the  ouestion  whetlwr  defendant 
had  waived  the  stipulation. 

Appeal  from  circuit  court,  Colombia  oonn- 
ty;  Bobert  O.  Siebecker,  Judge. 

Action  by  W.  F.  M6Fetrldge  against  the 
Fboenix  Insurance  Company  of  Brooldyn.  N. 

on  a  fire  insurance  policy.  From  a  Judg- 
ment for  plft*T*Hff,  defendant  appeals.  Be- 
versed. 

The  other  Huts  folly  i^pear  in  the  follow- 
ing statement  by  OA8BODAY,  J.: 

This  action  was  oonmiesioed  October  9, 
1891,  upon  a  p<^oy  of  insurance  on  an  loe 
house  described,  executed  by  the  defendant 
April  24, 1890.  and  indemnifying  the  plalntUt 
to  the  amount  of  $1,500  against  loss  or  dam- 
age by  Ore  at  any  time  frmu  ApiU  24,  189(^ 
to  April  24, 1881.  January  1,  1890,  the  prop- 
erly was  destroyed  by  fire.  The  complaint 
Is  in  the  usual  form  In  such  coses.  The  de- 
fendant, by  way  of  answer,  alleged  the 
breaches  of  the  conditions  OMitalned  In  the 
p<di(7,  to  the  effect  following,  to  ^t:  "(1)  If 
tlie  hazard  t>e  changed  by  oociqMuu^  or  by 
the  ereotlMi  or  occupation  of  n^^boring 
buildings,  or  by  any  means  whatever,  within 
the  GontTfd  of  the  assured,  without  the  con- 
sent of  this  company  indorsed  hereon,  In 
every  such  case  tills  policy  shall  be  t<M." 
"<6)  If  the  interest  ot  tha  assured  in  Uie 
property  be  other  tlian  an  absolnte  fse^lmple 
title,  or  if  any  otker  persim  or  pereona  bare 
any  Interest  whatever  In  the  property  de- 
scribed, whether  it  be  real  estate  or  personal 
prop&rtj,  or  if  the  building  Insured  or  con- 
taining the  property  insured  by  this  policy 
stxmds  on  leased  ground,  or  if  Utere  t>e  a 
mortgage  or  other  Incumbrance  thereon, 
whether  inquired  about  or  not.  It  most  be  eo 
repreawted  to  the  company,  and  so  ex- 
pressed in  the  written  part  of  this  policy; 
otherwise  the  policy  shall  be  void."  "(U) 
Persons  sustaining  loss  or  damage  by  fire 
shall  within  six  days  give  notice  in  writing  of 
said  loss  to  the  company,  and  within  thirty 
days  from  the  date  ot  the  fire  raider  a  par- 
ticular and  specific  account  of  such  loa^ 
signed  and  sworn  to  by  them,  stating  the 
facts  as  therein  indicated,  together  with  the 
usual  oertiflcate  of  a  magistrate,  and  a  veri- 
fied certificate  of  a  reliable  and  responsible 
builder  as  to  the  actual  cash  value  of  aucth 
building."   And  among  othw  things  tlw  ui- 
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wwer  aHeged,  In  effect,  that  neither  ttie  de- 
fakUmt  nor  any  of  its  officers  or  agents  had 
any  knowledge  or  Information  of  ttie 
twewdMs  of  the  conditions  moitioned  In  the 
answer,  or  that  Soott  and  Smith  owned  any 
■otdi  Interest  In  the  premises  as  they  did, 
antU  long  after  the  loss  occurred.  At  the 
dose  of  the  trial  the  Jury  returned  a  special 
verdict,  in  which  all  questions  were  answered 
ii^  tbe  court  except  the  fourth,  as  hereinafter 
ttatedl  to  wit:  a>  That  the  defendant  is- 
sued, and  the  plklntlfl  accepted,  the  policy 
described  in  the  complaint;  (2>  for  the 
amount  of  $1,500;  (3>  that  the  property  In- 
sured was  actually  destroyed;  (4)  that  the 
amount  of  damage  sustained  by  the  plaintiff 
was  $1,500  and  hiterest,  amountlDg  to  $1,580, 
as  found  by  the  Jury;  <fi)  that  the  plaintiir 
dc^Urered  proofs  of  1ob%  described  as  "Ex- 
hibit B,"  to  the  def^idant,  January  31,  1^1; 
<0>  that  the  plaintiff  did  within  six  days  gtre 
notice  of  his  loss  in  writing  to  the  defend- 
ant; (7)  that  the  plaintUf  did  not  procure 
the  oertlfioate  of  a  reliable  and  responsible 
bnlldar,  in  detail,  as  to  the  cash  ralue  of  the 
bonding  Immediate  before  said  fire,  and  at- 
tach the  same  to  the  proofs  of  loss;  &)  that 
the  plain tifTs  Interest  bt  the  proper^  Insured 
was  not  that  of  an  absolnte  owner  In  fee  sim- 
ple; (9)  that  the  plaintiff  was  not  the  sole 
and  unconditional  owner  of  the  property  at 
the  time  said  insurance  was  obtained;  (10) 
that,  at  the  time  of  TwairiTig  the  contract  of 
insurance,  other  persons  than  the  plalntUf 
had  an  Interest  in  the  building  Insured;  (11) 
that  Edward  B.  Scott  owned  4-25  thereof, 
and  Hiram  H.  Smith  owned  3-2S  thereof; 
(12)  that  after  tiie  Issuing  of  said  polity,  and 
before  the  leas,  the  ball  ding  adjacent  to  the 
buQdlng  Insnred  was  remoTed,  to  the  knowl- 
edge of  the  phOntlff;  (13)  that  the  plaintiff 
tlid  not  notify  the  company  of  such  change. 
The  conrt  also  submitted  to  the  Jury  a  gen- 
eral rerdict  by  which  they  found  In  favor  of 
the  plaintiff,  and  assessed  his  damages  at 
the  som  of  $1,890;  bnt  the  court  also  refused 
to  submit  to  the  Jury  this  question:  "Did  the 
plaintiff  infbrm  Martin,  at  the  time  or  prior 
to  the  Issuing  of  the  policy,  of  the  condition 
of  plaintiff's  title  and  interest  in  the  prop> 
eitj  Insured?"  Upon  the  special  yerdlct  so 
returned,  tiie  court  rendered  Judgment  In  fa- 
ror  of  the*  plaintiff,  and  against  the  defend- 
ant, tor  the  sum  of  $1,090  and  costs.  From 
that  Judgment  the  defendant  brings  this  ap- 
peaL 

Hylr«a.  Harchettl  ft  Bird,  (G.  W.  Bird,  of 
oonnsd.)  for  appellant.  H.  W.  Ohynoweth, 
tor  reqiondent. 

CASSODAT,  (after  stating  the  facts.) 
It  Is  imdlspnted  that  at  the  time  of  making 
the  contract  of  Insurance  the  plaintiff  was  In 
partnership  with  Scott  and  Smith,  mentlcmed 
in  the  foregoing  statemmt;  that  the  firm 
then  owned  the  property  so  insured,  and 
eaA  had  an  tnterast  tlui«ln;  that  Hugh 


Uartln  acted  as  and  was  tiie  agent  of  the  de- 
tatdant  in  making  the  contract  oi  insurance, 
and  In  oouuteralgnlng  the  policy  and  issuing 
the  same  to  the  plaintiff.  It  Is  oont«idea 
that  it  was  competent  for  the  plaintiff,  as 
one  of  the  inrlners,  to  Insure  the  property 
in  Us  IndlTldual  name.  Asini'T'i^g  that  one 
of  a  firm  may  Insure  In  his  own  name,  yet 
we  are  cmstrained  to  bold  that  he  cannot, 
under  a  policy  like  the  one  In  question,  in- 
sure firm  proper^  as  his  own,  in  his  own 
name,  and  without  the  knowledge  of  the 
oompany.  It  follows  that  the  Interests  of 
Soott  and  Smith  in  the  property  insured  op- 
erated as  a  brea<^  of  one  of  the  conditions 
of  the  policy  mentioned  In  said  statement, 
and  must  avtrid  the  same,  unless  it  was 
known  to  and  waived  by  Martin  In  making 
the  contract  of  Insurance.  It  Is  contended 
that  In  mflVing  such  contract  Martin  had 
such  knowledge  and  waived  such  condition. 
The  testimony  of  tiie  plaintiff  Is  certainly  to 
that  effect  WWle  Martin  concedes  that  in 
making  the  ooq tract  the  plaintiff  said  some- 
thing abont  having  partners  in  the  loe  busi- 
ness in  their  trade,  delivering  Ice  In  the  city, 
yet  he  testified  to  the  ^ect  that  he  asked 
the  plaintiff  who  owned  the  building,  and 
told  him  that  he  regarded  It  as  his  duty, 
as  agent,  to  know  fully  who  owned  the  prop- 
erty, because  the  contract  of  Insurance  would 
be  invalid  If  not  properly  written;  and  the 
plaintiff  replied:  "I  am  the  owner  of  the 
building.  The  lease  Is  In  my  name,  and  I  am 
the  owner  of  the  building."  We  must  hold 
that  It  was  error  to  take  such  question  of 
waiver  from  the  Juty.  It  is  contended  that, 
after  the  def aidant  or  Its  agents  had  knowl- 
edge of  the  breaches  of  the  conditions  In  the 
policy,  further  prooft  were  d^nanded,  and 
that  tiie  defendant*  thereby  waived  such 
breatdies;  but  such  contention  Is  not  conced- 
ed nor  estabU^ed  by  the  undisputed  evi- 
dence. The  most  that  Martin  concedes  Is 
that  he  Informed  the  plaintiff  that  be  wanted 
to  ascertain  the  facta,  and  sought  to  do  so. 
The  most  that  appears  from  the  plaintiff's 
testimony  In  respect  to  such  waiver  by  the 
defendant's  adjuster,  Ostrander,  Is  to  the  ef- 
fect that  he  bonded  him  the  proofs  of  loss, 
and  he  looked  them  over,  and  "said  there 
was  no  builder's  estimate  In  the  proofs  of 
loss;"  that  he  told  him  he  wonld  get  one  as 
qul<&  as  possible;  tliat  Ostrander  th«i  re- 
fused to  remain  In  his  office  any  length  of 
time,  or  state  when  the  plaintiff  could  find 
him  there;  that  he  then  sought  to  obtain 
such  builder's  estimate,  but  was  unable  to  do 
so;  that  he  then  took  such  proofs  of  loss, 
without  such  estimate,  back  to  Ostrander's 
office,  but  that  he  refused  to  receive  than; 
that  he  left  the  proofa  of  loss  In  that  office, 
and  told  Ostrander  he  would  get  a  builder's 
estimate  as  soon  as  possible;  tiiat  on  Tues- 
day of  the  following  week  Ostrander  tcM 
Mm  be  would  not  receive  a  builder's  esti- 
mate, as  It  was  after  the  time,  and  that  he 
would  not  pay  the  loss  <m  those  grounds,— 
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on  fba  grooiul  ttuit  there  was  bo  builder' i 
eitlmatft.  We  moat  hold  that  Kich  walyei 
waa  not  «Mahli8bied  by  the  imdlspated  evl- 
deooe.  Cajmon  t.  Insurance  Co.,  63  Wis. 
685;  11  N.  W.  R^.  11;  Benier  t.  Inaurance 
Oo.,  74  Wifc  96,  42  N.  W.  Rep.  208.  The 
Judgment  of  the  dnadt  court  Is  rarersed. 
and  the  cause  la  Kmanded  tor  a  new  tiiaL 


CAVANAUGH  t.  SOOTT. 
Supreme  Court  of  Wbcoudn.  Jan.  10,  1888.) 
BanvAL  OF  Action— Duth  or  I>BFBMDiJtT— 
Delat. 

Unaer  Rer.  St.  U  2S00.  280B,  proridlM 
that  hi  cue  of  tba  death  of  a  vartj  to  an  ac- 
tiOD.  If  the  oaose  of  action  surrlrflS,  the  coart, 
on  motioD,  at  anr  time  thereafter,  on'a  sapple- 
mental  complaint,  'inaf"  allow  or  compel  the 
action  to  be  cDQtinnra  against  bis  personal 
rafvesentatirea,  leave  to  eootiuue  bebig;  uma  dls- 
creticBiaiy  with  the  coist,  the  overmling  of  an 
application  to  continaa  an  action  against  tke 
admhilitratrlx  of  deeeaaed  defendant  waa  propo'. 
when  ft  appeared  that  the  action  aon^t  to  be 
rerired  was  insdtnted  18  jeara  prior  to  the  ap- 
plicaticHi  to  continue:  that  the  docnmoitB  on 
which  deceased  defcmdaut  relied  for  a  dafeuM 
had  been  destrojed:  that  deceased  defendant 
was  a  material  wftneas;  and  that  ^alntUTs  Deg- 
leet  to  earlier  prosecute  hia  claim  waa  not  anm- 
cientlr  explained.  Lyon  t.  Park,  8  N.  BL  Bep. 
868,  111  N.  Y.  860,  foUowed. 

Appeal  from  circuit  court,  Wlimebaco 
county;  George  W.  Bumell,  Judge. 

Action  by  Nicholas  CaTanaugh  againat 
Reuben  M.  Scott  From  an  onler  denying 
plaintiff's  application  to  continue  this  action, 
againat  Ubble  A.  Scott,  administratrix  of 
deceased  deftiidaat,  plalntUf  appaala.  Af> 
firmed. 

The  other  facts  fully  appear  In  ttie  follow- 
ing statement  by  FINNEY,  J.: 

This  action  waa  commenced  March  6,  1872, 
to  recover  againat  the  defendant  the  sum  of 
^21,383.41,  alleged  to  be  due  from  him  to 
the  plalntUf  for  work  and  labor  done  and 
materials  furnished  In  grading  and  oonstaruot* 
Ing  a  portion  of  the  roadbed  of  the  Wiscon- 
sin Central  Railroad  oompany,  under  a  writ- 
tea  contract  between  the  plaintiff  and  one 
Royal  TTt^i  and  the  defendant,  it  being  al- 
lied that  HUl  had  sold  out  his  interest  in 
the  contract  to  the  plaintiff.  Issues  of  fact 
were  Joined,  and  the  action  was  referred  to 
a  referee,  to  hear,  try,  and  determine  the 
same,  December  6, 1872.  The  trial  was  com- 
menced April  7,  1873,  and  the  plaintiff  intro- 
duced considerable  erldenoe,  and  reated,  and 
the  def aidant  and  Hill  appear  to  hare  tea- 
Ufled;  when  the  plaintiff's  counsel,  conclud- 
ing that  the  latter  was  a  necessary  party  de- 
fendant, took  leare  to  amend  by  making  him 
a  party,  and  the  trial  was  adjourned  until 
June  23d.  On  the  3d  of  May  one  of  the  plain- 
tiff's attorneys  wrote  him,  Inquiring  why  he 
did  not  pay  the  coats  for  leave  to  amoid, 
and  saying,  "This  must  be  attended  to  soon 
or  the  case  Is  gone  up;"  and  on  the  20th  of 
the  same  month  he  wrote  plaintiff  again  on 
the  same  subject,  stating  the  amount  to  be 


8U.84.  That  he  had  no  reply  t»  Us  fetters, 
and  asUng,  "What  Is  th*  matter.  Do  yoa 
intend  to  abandon  the  case?  If  so.  Inform 
me  art  once,  end  let  me  be  dtsaharg^d.  If 
you  are  going  on,  let  vs  pot  in  our  best,  and 
make  the  most  of  It  Wrtta  me  at  onee 
what  you  Intend  doing."  On  the  23a  of  June 
the  plaintiff  did  not  attend,  bat  hto  attorney 
dU,  and  the  case  was  put  off  for  two  weeks. 
One  or  more  other  postponements  took  place, 
and  September  7th  waa  fixed  on  for  farther 
heaving,  and  on  this  day  the  plxbitlff  claims 
he  was  present  with  16  witnesses,  for  the 
porpoM  of  offering  his  raboUtaig  evMence, 
the  (defendant  not  having  concluded  his  de- 
fense. That  nridter  the  defendant  nor  hla 
attorneys  appeared.  That  the  referee  said 
to  the  plahitlff  that  "the^  on^t  to  be  here; 
get  your  attomc7%  and  make  o«t  your  ease, 
and  I  wfll  dUise  It  up."  That  he  went  to  see 
one  of  his  attomeyB,  and  be  saM  he  was 
dok,  and  nnable  to  take  op  the  eaae  on  that 
day.  'SbaX  he  sou^t  the  other,  and  he  told 
him,  after  some  preliminary  oooversatlon: 
"Oaranan^  yon  go  home  and  be  content. 
This  case  will  not  be  tried  today,  nor  in  six 
months  from  to-day,  vox  In  dx  years."  That 
he  Informed  the  referee  of  the  result  and 
he  said:  "Well,  the  tlm«  la  past  sud  none 
of  them  have  been  near  me.  Something 
must  be  wrong."  There  is  nothing  to  show 
that  the  case  was  continued  to  any  definite 
time  thereafter,  or  that  any  farther  proceed- 
ings were  taken  In  It,  or  whether  Bill  wa» 
ever  made  a  party  defendant  On  the  2&th 
of  April,  1875,  the  office  of  the  referee  waa 
occidental^  destroyed  fay  ftre,  with  aH  the 
papers  and  teatlmony  and  exhibits  in  the 
case.  On  the  30th  of  April.  1884,  one  ot  the 
plalntifTa  attorneys  sned  the  plalntfff  for  his 
services  In  the  case,  and  he  i^eaded  the  stat- 
ute of  limitations  to  the  demand,  but  with- 
out soccesB.  The  defendant  died  July  6, 
1890.  bttestate,  and  libble  A.  Scott  his 
widow,  was  appointed  administratrix  of  his 
eetata.  October  3d  of  the  same  year.  On  the 
4th  of  September,  laei,  the  plaintiff  filed  his 
petition  and  supplonental  complaint  to  re- 
rive  the  action,  and  have  It  continued 
against  her  In  her  reinresentadve  capacity; 
and  notice  was  given  her  to  show  cause,  etc, 
within  20  days  after  service;  and,  ahe  hav- 
ing failed  to  appear  and  show  oaiise,  an  or- 
der was  made  October  1,  1691,  reviving  the 
action;  but  this  order  was  vacated,  on  stl^ 
ulatlou,  and  the  matter  was  set  for  hearing 
at  the  next  December  term.  At  the  hearing, 
the  administratrix  showed  cause,  objectln)c 
that  the  plaintiff,  by  reason  of  his  failure  to 
prosecute  the  suit  or  take  any  proceedings 
therein  for  about  18  years,  was  not  entitled 
to  have  It  revived;  that  It  was  against  eq- 
uity and  good  consdenoe  to  allow  the  action 
to  be  revived,  the  defendant  Scott  being 
dead,  and  his  books  and  papen  destroyed 
by  Are;  that  to  revive  the  action  would 
greatly  endanger  the  estate,  and  allow  the 
plaintiff  to  take  advantage  ot  hla  laches  to 
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not  pi'uiiMitlay  ihe  actkn;  aooa  after 
the  Ore;  and  In  Scott's  llfeltme,  the  papcn 
and  eceoMiti  migtxt  bxw9  been  reetorad,  or 
tticir  ooatents  proved;  and  tiiat,  owing  to 
lapse  of  tliiw  and  the  deatb  of  Scott,  tlito 
bad  now  become  Impoaettde.  The  ^aln* 
uif  objected  to  the  beating  and  flUng  of  alB- 
dtTtta  or  teaaona  against  the  rerlval  of  Uw 
action,  beoanae  they  were  not  filed  wltiiln 
20  dojs  after  the  serrlce  of  the  petition,  as 
nqnbned  br  seoUoo  2818;  that  the  aetk»i 
bad  already  been,  and  then  stood,  rerlred 
■Salaat  the  admlnlatratTtx,  and  she  had  by 
her  ladKS  loet  the  rig^t  to  object  thereta 
An  affldaTlt  of  the  attorney  for  the  admlnla- 
tpitrix  was  filed,  cxcoalng  her  negUgence, 
■Dd  affldaTlts  were  filed  to  the  effect,  among 
other  things,  that  at  the  hearing  befbra  tiie 
referee  the  defendant  prodnoed  pay  rolls 
and  Tovchers  vhlcb  showed  prima  fade  that 
he  had  orerpald  the  plaintiff  on  the  contract 
by  aboDt  96^000;  tbat  It  was  not  dlspvtad 
bnt  that  the  defudant  paid  the  laboreiB 
who  did  tte  work  wxAet  the  ctmtract.  but 
tba  ^apate  waa  iHutly  aa  to  the  ankoont 
paid;  that  rince  defendanfa  death  thm  la 
no  one  by  whom  the  oomtentn  of  the  papers 
dee  troy  ed  in  the  Are  can  be  prored;  that 
the  laborers  came  from  many  localities,  and 
were  of  migratory  habits,  so  tbat  moat  of 
ttem  cannot  now  be  foond.  Many  allldaTits 
were  filed  on  both  sidea,  on  the  qneatlon  of 
Laches,  and  tencHng  to  Aow  that  the  pl^tlff 
eodearored  many  years  ago  to  get  the  pa- 
pers left  together,  and  had  talked  and  oon- 
solted  with  Tarlons  attorneys  about  getting 
ready  and  going  on  with  the  case;  Out  he 
was  worth  In  property  not  exempt  over 
S5.000,  and  claimed  a  large  sam  was  due 
him  on  the  daim  against  the  defendant;  end 
others  were  read,  oppoalng,  tending  to  rtiow 
tbat  the  plaintiff  had  been  gnllty  of  gross 
oegllgenoe  In  not  proseonttng  his  salt,  but 
there  waa  no  claim  that  anything  had  been 
done  in  the  action  from  September,  1873, 
nntll  die  petition  to  revive  waa  filed,  Sep- 
tember 4,  1891.  The  court  denied  the  appU- 
catlou  to  revive  and  contlnne  the  action 
•gainst  the  administratrix,  and  from  the  or- 
der of  denial  the  plaintiff  appealed. 

G.  T.  Moeskea,  John  W.  Hame,  and 
HoBpliraT  Pierce,  for  appellant  Gabe 
BoQ^  for  napondoit 

PINNIDY,  J.,  (after  stating  the  facts.)  At 
common  law,  when  a  sole  plaintiff  or  sole 
defendant  in  a  personal  action  died,  the  ac- 
tkrn  abated,  and  could  not  be  revived, 
bat  all  sadk  personal  actlMis  as  were  found- 
ed upon  any  obligation,  contract,  covenant, 
debt,  or  duty  to  be  performed,  survived, 
and  did  not  die  with  the  person,  but  a  new 
action  might  be  teought  or  against  the 
perstnal  reprcsentativea  of  the  deceased 
plaintiff  or  defendant.  2  Archb.  Pr.  876; 
Hamlily  r.  Trott,  1  Oowp^  372.  373;  Hols- 
maa  V.  St  John.  90  N.  Y.  461,  462.  Under 


the  rule  of  the  common  law,  this  action 
would  have  abated  by  the  death  of  the  de- 
fendant Scott  and  although  bis  liability  <» 
the  contract  of  Indebtedneos,  If  any,  sur- 
vived against  his  peiwmal  representative, 
to  the  extent  she  reedved  assets,  yet  all 
dalm  against  her  in  Huch  new  action  would 
probably  have  be«i  barred  by  the  atatnts 
of  limitations.  The  statute  (section  280(^ 
dumged  the  common-law  rule  providing 
that  "an  action  does  not  abate  by  the  oo 
corrence  of  any  event,  if  the  cause  of  ac- 
tion survives  or  oMitlnnes;"  and,  "in  case 
of  the  death  or  other  disability  of  a  party, 
*  *  *  the  coort  on  motloik,  at  any  time 
within  one  year  thereafter,  or  afterwards, 
on  a  snpplem^tal  comc^bUnt  may  allow  or 
compel  the  action  to  be  continued  by  or 
against  his  pevsonal  repressntatlvea  or  suc- 
cessor hi  Interest"  Rev.  St  H  noo,  2803. 
The  action,  therefore,  while  it  did  not  abate 
by  the  death  of  the  defendant,  Scott,  became- 
dcfeetlTe  for  want  of  proper  parties,  so  that 
it  could  not  be  contlnaed  against  his  person- 
al r^reaantatlves  wltbout  the  consult  of 
the  court;  and  this  oouent  the  court  for 
eqidtable  reasons,  and  In  the  exerdae  of  a 
sound  legal  dtscretton,  may  withhold.  The 
language  of  the  statute  is  permlaeive,  and 
not  obligatory,  and  leave  to  continue  the  ac- 
tion may  be  granted  or  refused,  according  to 
the  particular  drcmnstaBcea  of  each  case. 
This  view  was  adopted  by  the  ooort  of  ap- 
peals In  Beach  v.  Reync^,  OS  N.  Y.  1,  64 
Barb.  506,  under  statutory  provlirions  the 
same  as  our  own.  In  Bvans  ▼.  (Aereland,  72 
N.  T.  486,  a  distinction  waa  taken  between 
I^al  and  equitable  actions  In  this  respect; 
and  It  was  Oien  held  that  no  mere  lapse  of 
time  would  absolutely  defeat  an  appUea- 
tlon  tor  liie  continuance  of  a  legal  action  tn 
the  name  of  the  representatlTe  of  a  de- 
ceased party,  whatever  the  role  might  be 
in  an  equitable  action.  After  the  Code  had 
been  am^ded  In  New  York  so  as  to  provide 
that  **the  court  must  upon  a  Dkotkm,  allow 
or  compel  the  actloo  to  be  contbmed,**  etc.. 
omitting  the  provision  for  a  supplemratat 
complaint  it  waa  held  tn  Oolt  v.  Campbell, 
82  N.  ¥.  50G,  tbat  the  discretion  which  the 
court  previoutfy  bad,  eith^  to  grant  leave 
on  motion  or  to  put  the  party  to  his  supple- 
mental complaint  was  taken  away,  and  re- 
quired that  the  relief  in  all  cases  Sboiild  be  by 
motion,  making  it  a  substitute  for  the  sup- 
plemental complaint;  that  the  amendment 
did  not  require  the  granting  of  the  moticok 
In  all  cases,  and  the  right  to  the  relief  asked 
is  to  be  determined  according  to  the  set- 
tled rulea  of  equity.  But  in  Htdsman  t.  St 
John,  eo  N.  Y.  461,  it  was  held  that  tt  was 
obligators  on  the  court  vnder  this  amend- 
mm%  to  grant  the  motion  npon  proper  affi- 
davits showing  ttiQ  necessary  facts,  and  tbat 
no  mere  lapse  of  time  could  defeat  the  ap- 
plication. In  hyoa  v.  PaA,  111  N.  Y.  850^ 
18  N.  E.  Rep.  808,  the  SDl^ect  waa  careful- 
ly a*«minMi,  and  it  wss  tibevs  declared 
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"it  had  nerer  been  bold  In  tliat  court  tbMt  tax 
iiii«plaliied  or  Ineccusable  neglect  to  pro- 
ceed tor  a  long  period,  during  whldti  ttte 
other  party  has  lost  his  means  of  defense, 
maj  not  be  a  niffletent  ground  for  denying 
a  ccmtimumce''  of  the  action;  and  It  was 
there  ta^  12kat,  "as  an  application  to  the 
'court  I8  necosary  to  antborice  Its  revival 
or  continuance,  the  court  may,  on  the  ground 
of  Inezcaaable  lacbea,  or  where  irreparable 
injury  will  be  snifered,  deny  the  applica- 
tion. Legal  rif^ta  are  frequently  lost 
laches,  where  no  question  of  the  statute 
if  llmltationB  is  InTcAved;  and  the  right  to 
a  cwtinuance  of  an  action,  on  tiie  death  of 
a  party,  where  the  canae  of  action  surrlTea, 
Is  not  of  80  absolnte  a  character  as  to  pre- 
clude the  court,  *n  the  exercise  of  a  legal 
discretion,  having  a  regard  to  all  the  clr- 
cnmstances,  from  denying  a  ocmtlnuanoe  of 
the  tLcOitm."  We  think,  bi  view  of  tiie  con- 
dition of  fbB  law  before  the  statute,  and  Its 
manifeat^  discretionary  terms,  the  case  of 
Lyon  T.  Paric,  supra,  1b  a  wise  and  correct 
exposttUm  <^  tiie  law;  and  that  an  applica- 
tion to  revive  and  continue  an  action  must 
be  decided  upon  all  the  facts  and  drcumatan- 
cea  of  the  ease,  whether  occurring  before 
or  after  the  death  of  the  party,  with  a  view 
to  the  eada  of  substantial  Justice;  and  that 
a  party  mi^  not,  1^  paying  no  attentitm  to 
the  prosecution  of  Ids  action,  wait  natll  the 
oppodte  party  and  bis  witnesses  are  dead, 
and  the  instnunents  and  means  of  proof  to 
contest  bis  daim  are  destroyed,  and  th^ 
ask  the  court  to  permit  him  to  revive  and 
prosecute  bis  action,  and  to  reap  the  fruits 
of  such  an  unconscientious  and  Inequitable 
course  of  proceeding.  In  this  case,  as  In 
Lyon  V.  Park,  supra,  it  was  urged  that  the 
opposite  party  had  been  guilty  of  laches, 
and  might  have  forced  the  case  to  a  trial 
In  his  llfetbne;  but.  as  said  In  that  case, 
"the  primary  duty  to  move  to  continue  the 
action  was  on  the  plaintiff.*'  Besides,  he 
must  maintain  his  right  to  continue  the  ac- 
tion by  excusing  his  laches,  and  by  proof 
on  his  part  of  good  faith  and  diligence  In 
tiie  prosecution  of  bis  action,  and  the  laches 
of  the  defendant  do  not  serve  to  excuse  or 
Justify  bis  gross  and  utterly  Inexcusable  de- 
lay. 

The  plaintiff  had  It  in  his  power  to  pro- 
ceed at  anytime,  and  to  have  compelled  a  de- 
termination of  the  controversy,  when  the 
means  of  doing  approximate  Justice,  at 
least,  were  within  the  control  of  both  par- 
ties. The  law  discourages  and  looks  with 
disfavor  on  laches,  and  encourages  diligence 
and  ff)od  faith.  The  rule  recognized  In  Lyon 
V.  Parte,  supra,  Is  sustained  by  sutMequent 
cases.  In  re  Palmer.  115  N.  Y.  493,  22  N. 
B.  Rep.  221;  Duffy  v.  Duffy,  117  N,  Y.  647, 
28  a.  B.  Bep.  119.  The  point  under  con- 
idderatt<»i  was  not  considered  or  decided  In 
the  case  of  Plumer  v.  Lumber  Co.,  74  Wis. 
137,  42  N.  W.  Rep.  250.  We  hold,  therefore, 
that  an  unexplained  and  unexcused  neglect 


to  proceed  fOr  an  mireasiniaUle  period,  dar- 
ing or  1^  wldch  tha  otiiw  party  has  lost 
his  means  of  defense,  so  that  Us  riirbts  in 
respect  thereto  will  be  put  In  pmH,  is  a 
Buffldent  ground  for  denying  an  appllcatloii 
to  continue  or  rsTlve  an  actloa  against  tiie 
personal  representatives  of  a  deceased  pai^ 
ty;  that  such  laches  may  consist  of  long 
d^ay  and  gross  ne^ect  to  proceed  In  the 
action,  occurring  before  ttie  death  of  the 
party,  as  well  as  after,  thousb  mere  lapse 
of  time,  liowever,  which  the  court  can  see. 
will  not  operate  prejudicially  to  the  oppo- 
site inrty,  and,  not  anunmtlng  to  a  statutory 
bar,  will  not  afford  pound  fbr  the  dodal 
of  sudi  an  application.  It  Is  plain  that  tbe 
right  of  defense  of  the  personal  repre- 
sentative of  the  deceased  defendant  vrill 
be  greatly  endangered,  if  not  wholly  lost. 
Should  the  action  be  now  revived 
and  continued.  The  defiaidant  was  a  ma- 
terial witness,  wltiioot  vrtuMs  tesUmooy  It 
Is  probable  his  defense  cannot  be  made  out. 
The  pikers,  pay  nOls,  and  Tooeiiars  put  In 
evidence  before  tbe  referee  have  beoi  de- 
stroyed, and  witnesses  have  become  widely 
scattered,  or  have  died,  and  the  dust  ot  time 
and  forgetfulnees  has  settled  over  tbe  trans- 
action In  question,  and  the  plaintiff,  through 
his  gross  and  Inexcusable  neglect,  has  lost 
all  right  to  agitate  his  claims  In  court  again. 
For  a  period  of  neariy  18  years  he  did  net 
take  a  single  step  In  the  cause,  and  tiie  con- 
duct of  tbe  plaintiff  Is  apeax  to  tiie  imputa- 
tion of  having  waited  for  the  death  of  his 
adversary,  and  the  loss  of  his  proofs  tiiat 
he  ml^t  thus  be  oiabled  to  prevail  against 
his  personal  representative.  We  tidnfc  It 
would  be  a  perversion  of  tiie  dlacreti<maiy 
power  vested  in  the  court  by  statute  to 
permit  such  an  InequitaUa  resolt.  Hie  cir- 
cuit court  rightly  denied  the  plaintiff's  ap- 
plication. Tlie  <ader  of  tiie  drcoit  court  Is 
affirmed. 


ZBLLEB  T.  MABTIN  at  sL 
GSoprane  Oonrt  oC  '^soonsln.  Jan.  10,  189ft.) 
Action  fob  Falbb  Iiipui»oxiie2tt  ~-  Joisdbr  of 
Partibs— Chaxos  or  Vbitds— Honoir  bt  Oxu 

DBFBMDi.ST. 

L  In  an  action  for  false  imprisonment 
against  the  sheriff  who  made  the  arrest,  and  the 
judge  who  issued  the  process,  a  motion  for  a 
change  of  venue,  made  by  one  defradant,  la 
properly  denied;  collusion  between  his  codefend- 
ant  and  plaintiff  not  hang  established,  and  it 
appeariDg  that  ttoth  defendants  are  eQually  in- 
terested ID  the  action. 

2.  In  an  action  for  ftUse  ImprlsotimeDt,  the 
Joinder,  as  pardea  defmdant,  of  the  sheriff  who 
made  the  arrest  and  the  Juage  who  Issued  the 
process  is  proper;  their  Itobwty  b^ng  J<^  om 
well  as  wveraL 

Appeal  from  superior  court,  MHwanki^e 
county;  R.  N.  Austin,  Judge. 

Action  by  John  Zeller  against  T.  O.  Martin 
and  another  for  false  imprisonment  From 
an  order  denying  defendant  Martin's  roottoa 
for  a  diange  of  venue,  he  appeals.  A*armcKL 
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'Om  oOier  facta  fnllj  appear  ta  tbe  follow- 
iDC  statameat  by  PINNBT.  J.: 

This  action  was  for  trespan  and  false  Im- 
prlsonmant,  brought  In  the  superior  court  for 
MDwaukee  county  against  the  defendants, 
Martin  and  Qajmor,  for  acts  done  by  them. 
rPspecdTely,  as  county  Judge  and  sheriff  jf 
Wankeaha  county.  In  which  they  reside.  The 
snmmons  and  complaint  were  served  on  both 
def^ants  November  23.  1891.  The  defend- 
ant Gaynor  answered  the  complaint  NoTom- 
ber  27th,  without  having  taken  any  steps  to 
obtntn  a  change  of  place  of  tilnL  On  the  5th 
of  December,  Messrs.  Ryan  &  Merton,  osauoi- 
Ing  to  act  as  attorneys  for  both  defenciants, 
served  a  notice  of  retainer,  and  demand  for  a 
change  of  place  of  the  trial  from  Milwaukee 
county  to  Waukesha  coimty,  on  the  groimd 
that  both  defendants  were,  when  the  action 
was  commenced,  and  still  are,  reddents  of 
the  latter,  and  not  of  MUwaukee,  county,  and 
that  Milwaukee  county  was  not  the  proper 
place  of  trial  of  the  action.  It  was  dalmed 
that  Gtaynor,  on  the  4th  of  December,  had  au- 
thorized the  firm  of  Byan  &  Merton  to  de- 
mand a  change  of  place  of  trial  for  him,  as 
vreU  as  Martin,  and  that  they  had  proceeded 
accordingly.  The  plalntltTs  attorneys  re- 
turned these  papers,  for  the  reason  that  the 
defendant  Gaynor  had  already  appeared  and 
an=iwered  by  another  attorney.  After  the  pa- 
pers so  served  had  been  returned,  Mr.  Mer- 
ton saw  Gaynor  about  the  matter,  and  the 
latter  said  that  the  attorney  who  had  ap- 
peared for  him  had  done  so  without  authori- 
ty, and  he  would  see  him  about  it;  that  he 
eoon  n-tumed,  refusing  to  Join  In  the  demand 
for  a  change  of  the  place  of  trial,  or  to  do 
anything  about  It,  saying  that  he  was  all 
ri^t,  any  way.  On  December  10th,  on  be- 
half of  Martin  alone,  another  like  demand  for 
a  change  of  place  of  trial  was  served,  but  nei- 
ther of  these  demands  was  acceded  to  by  the 
plalntUTs  attorneys  On  the  14th  of  Decem- 
ber the  defendant  Martin  answered  the  com- 
plaint, and  on  the  20th  of  the  same  month  ha 
procured  an  order  on  the  plalntifTs  attomeyx 
to  show  cause  why  the  place  of  trial  should 
not  be  changed  as  demanded,  based  on  his 
own  affldsvit.  In  substance,  that  unfriendly 
relations  existed  between  defendant  Gaynor 
and  himself,  and  also  between  himself  and 
Gaynor's  attorney,  and  that  he  verily  b'> 
Deved  "that  said  action  was  brought  In  the 
county  of  Milwaukee  for  the  reason  and  vf'.Ux 
ODllnsion  between  the  plaintiff  and  defendaut 
Gaynor,  and  that  Gaynor  was  made  a  party 
for  the  express  purpose  so  that  he  [Mnrtln] 
could  not  rcmo  /e  It,  or  have  the  place  of  trial 
changed,  to  Waukesha  comty,"  and  also  upon 
other  affidavits,  showing  other  circumstances 
living  some  color  to  tlie  churge  of  collusion. 
Bat  one  of  the  plalntifTs  a'.tumeys,  in  hi^ 
fiffidavlt,  stated  "that  the  dcfenilaut  Gaynor 
was  not  made  a  party  defendant  for  the  pur- 
pose of  preventing  a  removal  of  the  action, 
but  for  the  reason  that  In  his  <vlnion  he 
[GflTDor]  was  liable  on  the  lause  of  action 
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Stated."  The  oonrt  denied  the  application  on 
the  ground  that  the  collusion  claimed  by  the 
defendant  Martin  was  not  establlslied,  and 
that  he  was  not  entitled  to  a  change  of  place 
of  trial  of  the  action,  and  he  api>ealed  from 
the  order  denying  his  motion. 

Ryan  ft  Merton.  for  wP^lant  Tomer  ft 
Timlin,  ftor  respondeat 

FlNNSY,J.,(afterstutIngttiefacta.)  1.  The 
plaintiff  had  a  right  to  determine  for  himself 
on  the  frame  of  Ids  action,  and  to  make  as 
many  or  as  few  of  the  alleged  Joint  tort 
feasors  defendants  as  he  chose.  "A  defend- 
ant has  no  right  to  say  that  an  action  shall 
be  several  wtilch  the  plaintiff  electa  to  make 
Joint"  Smith  v.  Rhies,  2  Sum.  348.  It  was 
for  the  plaintiff  to  elect  to  proceed  against 
both  these  defendants  Jointly  upon  a  liabil- 
ity several  as  well  as  Joint,  and  the  defend- 
ant Martin  has  no  right  to  object  to  this 
method  of  proceeding;  and  so,  too,  in  a  case 
where  the  result  of  such  Joinder  is  to  defeat 
a  right  of  removal  of  tlie  cause  from  a  state 
to  the  United  States  (drcult  court  which  the 
defendant  complaining  of  eadtk  Joinder  would 
have  been  entitled  to  as  a  matter  of  right, 
had  he  been  sued  alone.  Tirie  v.  TvecU.  115 
U.  S.  41. 43.  5  Sup.  Gt.  Rep.  1034,  1161 ;  Sloane 
V.  Anderson,  117  U.  S.  275.  278,  279.  6  Sup. 
Ct  Rep.  TOO. 

2.  The  county  of  Waukesha  was  the  proper 
a)tmt}-  to  be  named  as  the  place  of  the  trial 
of  the  action:  (1)  The  defendants  both  resid- 
ed there  at  the  time  of  its  commencement;  (2> 
they  were  sued  for  acts  done  by  them  In  that 
county  as  public  officers,  and  In  virtue  nf 
their  re^ective  offices.  Rev.  St  i  2619,  par. 
2,  subd.  1,  par.  0.  But,  If  the  place  of  trial 
was  designated  in  the  wrong  county,  it  could 
be  changed  only  in  the  manner  pointed  oat  In 
the  statute,  namely,  by  demand  therefor,  to 
be  served  within  20  days  after  the  service  of 
the  sninmons,  and,  If  not  compiled  with  wltii- 
in  5  days  thereafter,  by  motion  for  such 
change,  which  is  required  to  be  made  within 
20  days  after  the  service  of  such  demand; 
but  if  no  such  demand  is  made,  the  county 
designated  in  the  complaint  shall  be  the 
place  of  trial.  Sections  2620-2622.  The  gen- 
eral rule  is  that  all  the  defendants  must  unite 
in  the  demand  and  motion  for  a  change  of 
place  of  trial,  but  some  exceptloiis  thereto 
have  been  Indicated  in  Wolcott  v.  Wolcott, 
32  Wis  63,  where  It  was  held  that  a  defend- 
ant named  in  the  summons,  but  who  had  not 
appeared,  and  was  in  default,  need  not  Join 
in  the  motion;  and  so  in  E'dred  v.  Becker. 
00  Wis.  48,  IS  N.  W.  Rep.  720,  where  one 
named  as  a  defoidant  In  the  summons,  but 
who  had  not  been  served,  and  bad  not  ap- 
peared, and  In  Hewitt  v.  FoUett  61  Wis.  270. 
271,  8  N.  W.  Eep.  177,  where  the  defendants 
not  Joining  were  not  real  parties  to  the  mat- 
ter to  bo  litigated  between  the  other  dofeud- 
ants  and  the  plaintift'.  But  tlie  general  rule 
Is  as  above  stated.  Riq>p  t.  Snineford.  40 
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wis.  28;  Levy  v.  Martin.  48  Wis.  193.  204, 
4  N.  W.  Rep.  35.  Each  defendant  h.is  a  ris'it 
to  determine  for  himself  wlietlier  he  will  Join 
In  a  demand  and  motion  for  a  change  of  tlie 
place  of  trlaL  and,  when  defending  separate- 
ly against  a  cause  of  action  for  which  the  de- 
fendants are  Jointly  as  well  as  severally  lia- 
ble, to  pursue  such  policy  and.  course  In  his 
defense  as  shall  seem  best  calculated  to  pro- 
mote his  Interests.  As  held  In  Wolcott  v. 
Wolcott,  trapra:  "In  such  case  the  rights  of 
the  defendant  who  does  not  Join  in  13ie  appli- 
cation are  certainly  equal  to  those  of  his  co- 
defendant,  and  It  seems  very  clear  that  the 
statute  oueht  not  to  be  so  construed  as  to 
five  the  latter  the  control  of  the  action  In 
this  particular,  to  the  exclusion  of  the  for- 
mer.'*  The  fact  that  in  this  respect  each  (the 
plaintiff  and  defendant  Gaynor)  has  avallpd 
liimself  of  his  Jawfol  ri^t  has  no  tendency 
to  show  that  mey  are  In  coUusIon,  or  that 
Oajnor  was  coDuslTely  Joined  as  a  defend- 
ani  to  prevent  Martin  from  obtaining  a 
Change  of  the  place  of  trial  of  the  action 
The  defmdant  Martin  certainly  has  no  right 
to  absc^Qtely  control  the  conduct  of  the  de- 
fense, and  to  Insist  on  a  demnnd  of  chai^ 
of  the  place  of  trial  not  desired  by  his  code- 
fendont,  Gaynor.  They  are  equally  interest- 
ed in  the  action;  for,  If  a  verdict  should  be 
found  against  them,  there  can  be  but  one 
assessment  of  iamages  as  against  both.  The 
charge  of  collndon  is  very  feebly  suatalnpd, 
and  la,  as  we  hare  seen,  positively  denied. 
Th«  Boperlor  court  properly  denied  the  mo- 
tion for  a  change  of  the  place  of  trial.  The 
order  of  the  superior  court  of  Milwaukee 
eoanty  Is  afflmied. 


WOODARD  T.  cm  OF  BOSOOBBL. 

(Bivreme  Coort  of  Wisconsin.   Jan.  81,  1893.) 

KcrsiciPAL  CospDR&TioKS — REPi.m  OF  Sidewalks 
—  Ddtt  or  Abottino  Owners  —  Validity  or 
OaniirAHGa— NoTics  or  Difbcts— Damaois. 

1.  Under  Bosoobel  City  Charter,  (Laws 
1873,  e.  148,)  providing  that  the  city  shall  build 
sidewalks  and  keep  them  in  repair;  that  the  lot 
owners  diall  pay  the  costs  thereof;  and  that 
they  may  pay  In  material  or  labor,  or  both,  tm- 
der  the  rap^risicHi  of  the  street  commisfnoDer, 
—the  city  council  has  no  authority  to  pasa  an 
ordinance  imposing  on  lot  owuers  the  duty  of 
keeping  the  sidewalks  in  front  of  their  respeo- 
ttve  lots  in  repair. 

2.  Nor  does  the  fact  that  the  lot  owners  ac- 
quiesced in  such  ordinance  since  its  adoption 
render  it  valid. 

3.  In  an  action  to  recovfr  for  injuries  sns- 
tained  by  falling  through  a  defective  ddewalk, 
it  appeared  that  before  the  accident  defendant 
city  knew  of  its  defective  condition,  and  ordered 
the  tenant  of  Qie  lot  ahntting  on  snch  sidewalk 
to  repair  It.  This  he  did,  ont  In  a  negligent 
manner.  The  defect  was  latent,  and  could  only 
be  discovered  on  a  olose  examination.  Heid 
that  the  duty  of  repairing  sidewalks  being  pri- 
manly  on  defendant,  the  repairs  made  by  the 
tenant  of  the  abutting  lot  were  in  contempla- 
tion of  law  made  by  defendant,  and  the  pre- 
sumption was  conclusive  that  defendant  knew 
that  the  defect  existed  after  snch  repair  was 
■ade.  and  defendants  obligation  to  r^air  it 
ooudnned  until  it  was  put  in  proper  repair. 
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4.  An  instrtictiou  tbnt.  If  a  person  Injured 
through  the  alleged  nejelifrenco  or  another  was 
predi^oeed  to  a  hereditary  disease^  the  jury 
could  not  give  damages  for  Iom  of  ability  to 
labor  because  the  Injury  had  developed  such 
disease,  which  thus  became  an  riement  b  ibe 
disability  aomplafaied  ot  waa  pmpetty  refased; 
the  true  rule  of  damages  bdng  that.  U  other> 
wis«  entitled  to  recovw,  sudi  person  ahoold  be 
compensated  for  time  tost  and  sntfering  en- 
dured, or  which  be  woold  probaUy  loae  or  en> 
dure,  as  a  direct  lesnlt  of  uie  iojorics  raeeive^ 

Appeal  from  circuit  court,  Grant  oounty; 
George  Clementaon,  Judge. 

Action  by  Nettle  Woodard,  as  administra- 
trix of  the  estate  of  Joseph  Woodard,  de- 
ceased, against  the  dty  of  Boscobel,  to  re- 
cover for  Injuries  sustained  by  her  Intestate 
through  the  alleged  negligence  of  defendant 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement      LYON,  C.  J.: 

The  plalntUTs  Intestate,  Joseph  Woodard. 
commenced  this  action  against  the  city  of 
Bosoobel  to  recover  damages  for  Injuries  al- 
leged to  have  been  rec^ved  by  him  by  rea- 
son of  breaking  through  a  defective  sidewalk 
In  said  dty,  which  the  dty  was  under  legal 
obligatlcm  to  keep  In  repair.  The  plalntKI 
recovered  Judgment  for  $2,000  damages  and 
costs,  rendered  pursuant  to  a  special  ver- 
dict, after  a  motion  for  a  new  trial  on  b^mlf 
of  the  dty  had  be&i  denied.  This,  appeal  la 
by  the  dty  from  such  Judgment  Pending 
the  appeal,  the  plaintiff  died,  Intestate.  Sis 
death  was  duly  suggested  In  this  court  oud 
the  catise  was  continued  In  the  name  of  Nct^ 
tie  Woodard,  his  widow,  and  the  duly  ap- 
pointed and  qualified  administratrix  of  his 
estate.  The  plaintiff  was  a  laboring  man, 
and  received  the  Injury  of  which  he  oom- 
plained  in  the  early  morning  of  November  1, 
1889,  when  on  his  way  from  his  residence 
to  the  establishmetit  In  which  he  was  em- 
ployed. He  had  lost  his  left  leg,  which  was 
amputated  below  the  knee,  In  1880.  as  the 
result  of  a  gunshot  wound  in  his  foot  which 
he  recdved  when  quite  young,  and  which 
never  healed.  He  was  walking  along  the 
sidewalk  on  the  south  side  of  La  Belle  street 
in  the  defendant  dty,  using  a  cime,  which 
he  carried  In  his  right  hand,  as  he  was  accufi- 
tomed  to  do,  when  the  stump  of  his  artifldal 
Umb  went  through  the  plank  sidewalk, 
throwing  him  down  suddenly  and  with  vio- 
lence, and  causing  the  Injury  complained  of. 
The  Bidewnlk  where  plaintiff  was  Injured 
abutted  certain  lota  belonging  to  Mary  R. 
Tate.  In  the  spring  of  1889  this  sidewalk 
was  out  of  repair,  and  the  proper  street 
commissioner  of  the  d^  directed  the  occu- 
pant of  Mrs.  Tate's  lota,  one  Onstlne,  to  re- 
pair the  same,  and  he  attempted  to  do  so. 
The  allegation  In  the  answer  la  that  the  com- 
misBloner  directed  Mrs.  Tate  to  repair  the 
^dewalk,  and  she  did  so.  At  the  place  of 
injury  the  sidewalk  rested  upon  .posts  stand- 
ing from  16  inches  to  2  feet  at>ove  the  sur- 
face of  the  ground.   The  planks  were  laid 
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lenffthwlse  ct  tb«  walk,  ud  rested  aa^by  4k 
inch  stringers  laid  across  the  walk.  In  mak- 
ing tbe  repairs  directed  tbe  street  comml»- 
mlsBtoner,  ODstine  found  tbaX  a  plank  10 
locbea  iride,  obtaUied  for  the  purposes  of 
such  repairs,  was  from  12  Inches  to  20  iociica 
too  short,  and  be  inserted  another  piece  ot 
the  same  width,  to  supply  the  shortage. 
When  this  was  done,  the  surface  of  the  walk 
nans  to  haye  bem  lerel,  no  apparrat  de- 
tect ther^  beSag  visible  to  a  person  passing 
along  the  walk.  One  of  the  prtncipal  oon- 
Inrerales  ot  fact  litigated  on  the  trial  relat- 
ed to  the  manner  In  which  such  short  piece 
of  phmk  was  inserted  In  the  walk  by  OnsUne. 
While  tbe  testimony  on  behalf  of  the  dty 
toids  to  show  that  the  ^ece  was  properly 
Inserted  hi  the  walk,  that  on  behalf  of  plahi- 
tlff  t^ids  to  show  that  one  end  of  such  piece 
liad  no  mpport  under  It^  but  was  toe-nailed 
Into  the  end  of  the  longer  plank,  while  tlie 
other  end  of  the  short  piece  was  Inauffl.- 
dently  supported,  in  that  Its  only  suppint 
was  title  top  ot  a  small  post  or  stake  drlroi 
Into  the  ground;  also  that  sucb  support  was 
plainly  risible  from  the  street;  and  that  Its 
Inadequacy  was  obvions.  The  answer  al- 
leges  tlM  ownOTshlp  of  the  lots  abutting  the 
place  of  the  acctdoit  to  be  In.  Mrs.  Tate; 
her  obligation  to  repair  the  ddewalk;  and 
her  primary  IlabUl^  for  Injnriea  caused  by 
the  same  bdng  out  of  repair;  and  prayed 
that  she  be  made  a  defendant  to  the  action. 
Tbe  court  denied  the  application  to  make  h» 
sQch  party,  and  tbe  cause  was  tried  and  dis- 
posed of  with  the  cltj  as  sole  defendant 
Certain  instmotlons  proposed  on  behalf  of 
tbe  city,  and  refused,  are  stated  and  consid- 
ered in  the  opinlcffi.  A  special  Terdict  was 
returned,  to  the  effect  tiiat  plaintiff  was  In- 
jured In  the  manner  abore  staled,  without 
neidlgence  on  his  part:  that  the  sidewalk 
was  out  of  repair,  and  Insufficient;  and  that 
the  dty  anthoritlea  had  notice  of  such  de- 
fect therdn,  or  that  such  d^ective  condition 
had  existed  so  long  that,  in  the  exercise  of 
reasonable  care,  they  should  have  dlaooY- 
ered  tbe  defect  and  repaired  it  The  Jury 
also  anseocd  plalntifTs  damages  at  $2,000, 
Uptm  such  special  verdict  the  court  gave 
JudgmeBDt  for  ^alntifl ,  from  which  the  dty 

B.  D.  Bhwchard.  for  appellant  W.  O. 
FKhaer  and  Bl.  B.  Bumi^  (W.  B.  Garter,  of 
eoDDSBi,)  for  respondent 

LYON,  a  (after  stating  tbe  facta.)  L 
The  first  error  assigned  for  reversal  of  the 
Judgment  la  the  refusal  of  the  oourt  to  order 
Un.  Tate  to  be  made  a  defendant  to  the  no- 
tion. Zf  she  la  primarily  liable  for  the  con- 
sequeoicee  of  the  defective  stdewalk  In  front 
of  her  lots,  she  should  be  a  party.  She  Is  so 
liable  tinder  chapter  471,  Laws  18S8,  if  it 
was  her  duty  to  keep  such  sidewalk  In  re- 
pair. Banb.  &  B.  Ann.  St  H  1339b,  1338c. 
An  onUnanM  ot  ttie  defendant  dty.  adopted 


in  1S80,  was  read  In  evldenoe^  wUoh  charges 
aU  owners  of  lots  In  the  dty  wltb  Ibe  duty 
<^  keeping  the  sidewalk  In  front  of  tbdr  re- 
spective lota  In  repair.  If  this  la  a  valid  or- 
dlaaaoe.  Mra  Tate  is  primarily  liable  tot  tbe 
Injuries  complained  of,  and  sbonld  be  a 
party  to  this  action.  Is  tbe  ordlnanoe  valldl 
If  It  la  so,  the  authority  to  enact  It  must  be 
found  In  the  provisions  of  tbe  dt;  charter, 
for  we  are  referred  to  no  other  statute  Impoa- 
uig  such  liability.  Tbe  dty  charter  Is  dieter 
148,  Laws  1873.  We  find  in  that  Instrument 
authority  conferred  uptm  tbe  oommon  coun- 
cil, on  the  application  of  the  owners  of  two 
thirds  of  tbe  lots  on  any  street,  or  part  of  a 
street,  or  on  one  side  of  any  block,  to  levy 
and  collect  a  spedal  tax  on  the  owners  of 
tbe  lota  on  such  street,  or  part  of  street  ao- 
cording  to  their  respective  parts,  for  the  pur- 
pose of  making  a  sidewalk  along  the  same,  or 
grading,  paving,  and  improving  tbe  street 
along  the  same.  Charts-,  subc.  1, 1 19,  subd. 
19,  (Laws  1S73,  p.  198.)  The  next  section 
provides  that,  when  such  spedal  tax  la  thus 
levied,  noUcea  therein  preecrib^  shall  be 
given  by  the  street  oommlaBloner,  fixing  a 
time  when  persons  chained  with  sudi  taxes 
may  pay  tbe  same  In  labor,  materials^  or 
money.  The  act  providte  further  that  "the 
persons  charged  with  such  tax  may.  within 
such  time  and  at  aaoh  place  aa  may  be  re- 
quired by  such  street  omnmlsdoner,  pay  their 
taxes  in  labor  or  materlaJs:  provided,  the 
labor  and  materials  offered  In  payment  for 
such  taxes  are  stUtaUe,  and  audi  as  may  be 
required  by  tbe  said  street  commissioner." 
These  are  tbe  pro  visions  of  the  charter 
bearing  most  directly  on  the  qtieation  under 
Cfmsideratlon.  For  the  purposes  of  this  case 
it  will  be  assumed  that  they  authorise  the 
levy  of  a  spedal  tax  for  the  cost  of  repair- 
ing, as  wdl  aa  Tf^niring,  sidewalka  If  the 
primary  liability  of  Mrs.  Tote  for  the  oonae- 
quencea  ot  the  alleged  defects  In  the  stde- 
walk In  question  exists  at  all.  It  must  be 
found  In  the  above  provlidona  of  the  charter. 
li  is  perfectly  dear  that  those  provisions 
fidl  far  short  of  imposing  upon  bef  tbe 
duty  to  keep  the  sidewalk  In  r^iialr.  True, 
the  diarter  gires  her  an  <H;»tioa  to  jfa.y  her 
spedal  tax  for  tbe  oost  of  building,  and  (as 
we  assume)  of  repairing  tbe  ddewalk  In  la- 
bor or  materialB,  but  this  must  be  done  tmder 
the  immediate  8iq>a-vtalon  and  control  of  the 
street  oommlssloner.  Bri^y  stated,  the  sit- 
uation seems  to  be  this:  The  oharter  Im- 
poses up<m  the  dty  tbe  obligation  to  build 
ddewalka  and  keep  th^  In  repair,  and  upon 
tbe  lot  owners  to  pay  the  cost  thereof.  It 
gives  the  owners  tbe  cation  to  pay  In  labor 
or  materials,  or  6oth,  under  tbe  supervUon 
of  the  street  Mxnmisdoner;  but  it  does  not 
give  tbem  any  control  over  the  construction 
or  repair  of  tbe  sidewalks,  or  diarge  them 
with  any  duty  In  respect  thereto  other  than 
to  pay  tbe  oost  tbeieoC  It  leaves  not  only 
tbe  primary,  bat  tbe  entire^  obUgatiaa  upon 
tbe  dty  to  boUd  the  walka,  and  keep  them  In 


Digitized  by 


3S4 


KOBTHWESTERN  KEPOBTEB,  VOL.  54. 


(Wis. 


repair.  It  1b  Imtoaterlal  that  tbe  clt7  ordi- 
nance of  1S80,  by  which  It  was  attonpted  to 
place  such  obligation  upon  the  lot  owners, 
liaa  been  acquiesced  In  by  all  parties  since 
Its  adoption.  The  charter  falls  to  confer  an- 
thorlly  tip<m  the  common  council  to  Impose 
mch  burden  upon  lot  owners,  and  no  mere 
acquiescence,  no  matter  bow  long  continued, 
can  op«iite  to  confer  an  authority  the  exer- 
cise of  which  puts  lot  owners  In  peril  of  be- 
ing sabjected  (as  it  is  ttere  attempted  to  sub- 
ject Mrs.  Tate)  to  ttie  payment  of  heavy 
damages  for  which  they  would  not  otherwise 
be  llabl&  We  conclude  that  the  ordinance 
under  consideration  is  Invalid;  that  Mrs. 
Tate  was  under  no  legal  obligation  to  repair 
the  sidewalk  In  question;  and,  hence,  that 
the  court  properly  refused  to  compel  the 
plaintiff  to  make  her  a  party  to  the  action. 

II.  The  next  error  assigned  is  that  there 
la  no  evidence  to  support  the  finding  ttiat 
the  (dty  had  either  actual  or  oonstnicttTe  no- 
tice of  the  defect  In  the  sidewalk  a  suffident 
time  before  the  plaintiff  was  injured  to  have 
repaired  the.  same,  and,  hence,  that  the  ques- 
tl<nL  of  such  notice  should  not  have  beon  sub- 
mitted to  the  jury.  In  addition  to  the  ad- 
mission in  the  answer  that  the  sidewalk  was 
out  of  repair,  (which  may  fiUrly  be  implied 
from  the  avermrait  that  the  street  commis- 
sioner, shortly  before  plaintiff  was  injured, 
notified  Mrs.  Tate  to  repair  the  same.)  the 
proofs  show  quite  satisfactorily,  If  not  con- 
clusively, that  the  sidewalk  In  question  was 
out  of  repair  in  the  spring  of  1889;  also  that 
after  Onstlne  repaired  the  walk,  by  direction 
of  the  street  commissioner,  the  same  was  ap- 
parently In  good  condition,  and  reasonably 
safe  for  the  public  use.  At  least,  it  so  ap- 
peared to  persons  passing  over  the  walk,  be- 
cause the  alleged  defect  could  not  be  seen 
by  them.  The  posiUon  of  the  dty  is  that 
the  defect  was  a  hidden  or  latent  one,  and 
tliat  the  dty  cannot  be  charged  with  mere 
constructive  notice  of  its  existence,  but  must 
have  actual  notice  thereof  before  liability 
attaches  for  Injuries  caused  by  it  Counsel 
for  the  dty  proposed  an  instruction  to  the 
Jury  covering  this  view  of  the  case,  but  the 
court  declined  to  give  it  This  Instruction 
probably  contains  a  correct  statement  of  the 
law  in  a  case  to  which  It  Is  applicable.  The 
question  arises,  therefore,  whether  the  dty 
may  suooessfuily  assert  tliat,  as  to  it  the 
defect  was  latent  The  defect  was  that  the 
ends  of  the  short  piece  of  plank  put  In  the 
walk  by  Onstlne  were,  or  one  end  thereof 
was,  insuffldently  supported.  Onstlne  was  a 
r^tive  of  Mrs.  Tate,  and  the  occupant  of 
her  lots,  (she  not  residing  thereon,)  and  be 
evidently  repaired  the  sidewalk  for  her  as 
ber  agent  or  r^reaentative.  Were  she  xm- 
der  legal  obligation  to  keep  the  walk  In  re- 
pair, there  might  be  force  In  the  position 
that;  because  the  tnUk  was  so  repaired  by 
Onstlne  that  one  passing  over  it  could  not 
detect  any  teolt  In  Its  condition,  the  d^ect 
moMtt  as  to  tb»  oil7>  ba  regarded  as  latent, 


requiring  actual  notice  of  its  existence  be- 
fore liability  attaches  to  the  dty  for  Injuries 
caused  by  It;  but  we  have  seen  that  the  ob- 
ligation to  repair  the  walk  was  primarily 
and  entir^  upon  the  cUj.  Such  obligation 
iM  unaffected  by  the  fact  that  Onstlne  re- 
paired the  walk  in  tiie  spring  of  1889,  when 
required  to  do  so  by  the  street  commlssiouer. 
In  contemplation  of  law,  the  repairs  were 
made  under  the  supervision  of  the  street 
commissioner,  and  the  dty  is  Just  as  reepoif- 
sible  for  the  manner  In  which  the  work  was 
done  as  it  would  hare  been  had  the  dty 
hired  Onstlne,  or  any  other  person,  to  make 
such  repairs,  under  the  supervision  and  con- 
trol of  its  street  commissioner.  In  either 
case.  It  is  the  dty  which  creates  or  oontlnuea 
the  defect  no  matter  through  whose  un- 
skillfulnees  or  carelessness;  and  It  must  be 
oonduslT^  presumed  that  the  dty  knew 
of  the  defect  In  question,  and  is  responsible 
for  it  The  rules  of  latent  or  hidden  defects 
have  no  application  here.  As  already  ob- 
served, there  is  abundant  testimony  tending 
to  show  that  the  walk  In  question  was  out 
of  repair  In  the  spring  of  1889,  and  the  Jnry 
were  Justified  in  finding  on  this  testimony 
that,  in  the  exercise  of  reasonable  dlUgence, 
the  dty  authorities  should  have  discovered 
the  defects,  and  removed  them.  The  dty 
having  been  held  chargeable,  at  least  with 
constructive  notice  that  the  walk  was  de- 
fective, the  obligation  to  repair  it  continued 
until  the  same  was  put  In  proper  repair.  It 
does  not  appear  that  this  was  done  before 
the  plaintiff  was  injured.  Certainly  there 
was  suffldent  teHtlmony  to  send  to  the  Jury 
the  question  whethw  the  short  plank  was 
properly  Inserted  In  the  walk.  The  alleged 
errors  based  upon  the  theory  that  plaintiff 
was  Injured  because  of  a  latrait  d^ect  In  the 
walk,  of  which  the  dty  had  no  actual  notice, 
are  not  well  assigned. 

III.  The  only  remaining  as^nment  of  er- 
ror relied  upon  as  ground  for  a  reversal  of 
the  Judgment  arises  upon  llie  refusal  of  the 
court  to  ^ve  the  jury  an  Instruction  on  the 
subject  of  damages,  proposed  on  behalf  of 
the  dty.  The  testimony  tended  to  show  that 
plaintiff  was  in  somewhat  feeble  health,  and 
that  he  manifested  a  tendency  to  pulmonary 
disease,  which  was  hereditary  In  his  family. 
The  Instruction  thus  proposed  is  as  follows: 
"If  tiie  finding  of  the  Jury  makes  it  neces- 
sary to  estimate  any  amount  of  damages  In 
favor  of  the  plaintiff  by  reason  of  Injuries 
received  from  a  fall  on  the  sidewalk,  they 
wUl  carefully  exclude  from  estimating  such 
nmoimt  upon  any  disability  arising  from 
sickness  or  tU  health  caused  by,  or  reason- 
ably attributable  to,  any  predisposition  of 
the  plaintiff  to  disease  or  orer^ertlon  on 
his  part,  if  you  find  that  such  predisposition 
existed,  or  that  the  plaintiff  tiad  theretofore 
overexerted  himself;  and  the  same  rule 
must  be  observed  as  to  any  disability  aiisinff 
from  any  predisposition  of  the  plaintiff  to 
disease  or  disability  arising  from  tin  Ion  of 
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m  leg."  We  am  not  quite  ■are  of  tb»  scope 
and  meaning  of  the  proposed  liutmctlon.  A 
nun  may  belong  to  a  family  many  members 
of  wbkti  have  died  oi  pulmonary  disease. 
He  may  show  In  hSm  person  and  condition 
tbe  premfmltory  sympbmia  of  the  disease 
to  an  extent  that  competent  pfaysloiana  ml^t 
■ay  be  mw  Uable  to  die  It  In  a  tew  yeaxs. 
puimpa  before  reacbing  middle  lUft;  yet,  by 
careful  attenticm  to  his  health,  he  may,  nn- 
der  fiiTDtable  eonditlona,  lire  to  old  age,  and 
hare  an  active  and  saooessful  career.  But 
the  same  man  may,  when  comparatively 
young,  receive  a  bodily  Injury,  the  result  of 
which  may  be  to  develop  the  disease,  and 
thereto  deetroj  bis  ability  to  labor  or  earn 
mamey.  Now*  If  the  proposed  lnstnioti<nL 
means  that,  In  the  case  supposed,  the  Jury 
cannot  giTe  damages  for  loss  of  abUUy  to 
labor  and  earn  mon^  because  the  Injury 
has  developed  the  hereditaiy  disease  which 
tims  beoomes  an  tilemait  In  the  disaUllty 
complained  of,  we  are  not  piq>ared  to  hold 
that  it  dionld  baTe  been  given,  ilie  Jury 
might,  and  probably  would,  have  thus  un- 
derstood the  butmetlon,  had  It  been  gLven. 
We  cannot  say,  therefbre,  that  the  refusal  to 
give  It  waa  mar,  Tba  true  rnle  of  damages 
la  that,  tf  otherwise  oitltled  to  reoover,  the 
^alnttff  may  property  be  compensated  for 
time  lost,  and  pain  and  suffering  radnred, 
or  which  it  Is  reasonably  certain  he  will  lose 
and  endure  In  the  future,  caused  directly  hy 
die  bijazlea  he  received.  'Bib  learned  drotdt 
judge  so  Instructed  the  Jury.  We  find  no  er- 
ror dladoeed  in  the  record.  The  Judgment 
of  the  circuit  court  Is  affirmed. 


WBIJ>  et  al.  T.  JOHNSON  MANTIF-G  CO.* 
<Sapreme  Court  of  Wisconsin.   Jan.  81,  1893.) 
Gdabdiait  AM0  Waud  —  Balb  or  Waud'b  Real 

BSTATB  —  FaILORK  OF  QUABDIAN  TO  GlTB  BOXD 

— ErVBCT. 

1.  A  guardian's  bond  provided  that  where- 
u  the  Koardiiu)  has  been  licensed  "to  sell  all 
the  real  estate  of'  the  deceased  father  of  the 
vudB.  "to  wit,  commenting  at  a  ptnnt,"  etc, 
(descnbbtg  all  ibe  lands  fDrmerly  owned  by  de- 
ceased in  a  certain  eoonty;)  and  that  If  said 
EDsrdian  shall  accoont  for  the  proceeds  of  sale 
^>f  said  real  estate,"  etc.,  then  the  obUgatioD 
shall  be  void.  Feld,  that  such  lostroment  was 
aot  a  bond  for  the  sale  of  real  estate  formerly 
owned  by  deceased  not  described  therein,  and 
ritnated  in  a  ditterent  county. 

2.  Rev.  St  8  3910,  provides  that  in  case  of 
an  action  relating  to  any  estate  sold  by  a 
toardian,  in  whidi  the  ward  or  any  person 
claiming  under  the  deceased  shall  contest  the 
validity  of  the  sale,  It  shall  not  be  avoided  on 
ftcconnt  of  any  Irr^ularity  In  the  proceedings, 
pTOTided  it  shall  appear  (l)  that  the  guardiim 
was  licensed  to  make  the  sale  by  the  county 
court  having  Jnilsdictioo;  "(2)  that  be  gave  a 
bond  which  was  approved  by  the  county  court 
before  sale,"  etc.  BHd,  that  a  failore  by  a 
piardian  to  give  bond  before  the  sale  of  her 
warda*  real  estate  invalidated  the  sale,  and  the 
pgrchserr  took  no  title  aa  against  the  wards. 

Appeal  from  circuit  court,  Sbawano  coun- 
ty; John  Qoodland,  Judge. 

'For  o^nlon  od  rehearing,  see  M  M.  W.  Rep,  flOS* 


Action  of  ejectment  Amos  0.  Wdd, 
Howard  A.  Weld,  Ray  A.  Weld,  and  Pearl 
B.  Weld,  by  0.  XL  sywwaxd,  goardlan  ad 
litem,  against  the  Johnson  Maimfacturlng 
Oompany.  From  a  Judgment  for  defendant, 
plalntUTs  appeaL  Roveraed. 

The  otb»  facts  folly  appear  In  the  follow- 
ing statement  by  LTON,  O.  J.: 

The  action  Is  ejectment  to  recover  an  un- 
divided one  half  of  13  40-aore  lots  of  land 
In  Shawano  county,  and  damages  for  thia 
vahie  of  certain  timber  out  upon  and  re- 
moved therefrom  by  the  defoidant  company. 
The  plalnttffs  are  the  mluw  dilldren  and 
only  heirs  at  law  Julius  T.  Weld,  who  died 
intestate  in  July,  1888,  srised  of  ttie  landia 
claimed.  The  other  undivided  half  thereof 
waa  owned  by  (me  B.  &  JobnstHL  JuUus  T. 
Weld  also  died  aelaed  of  other  lands  in  Sha^ 
wano  county,  and  of  certain  lands  In  Wau- 
paca county.  His  widow,  Ada  K  Weld,  was 
duly  appointed  guardian  oi  the  pentms  and 
estates  of  hex  ohlldrcai,  the  plalntiffiB.  In 
August,  1888,  the  guardian  applied  to  the 
county  court  of  Waupaca  county,  or  the 
Judge  thereof,  fw  a  license  to  sdl  all  tibe 
real  estate  Inherited  by  the  plaintiffs  from 
th^  fiitber,  and  obtained  a  license  to  do  so. 
Swfli  sale  was  mate  hi  OcbAer,  1888,  to  B. 
S.  Johnson,  and  was  afterwards  conflxmed 
the  oounly  ootirt,  and  a  deed  of  llie  land 
thus  sold  was  executed  by  the  guardian  to 
Johnson,  pursuant  to  sndh  sale.  Immediata- 
ly  thereafter,  Jobnaan  and  his  wife  executed 
a  deed  of  tbe  lands  In  oontrovenqr  (toother 
with  other  landiO  to  fha  defendant  lite  John- 
son Manufacturing  Oompany.  The  defend- 
ant company  has  taken  considerable  quan- 
tities of  timber  from  the  lands  claimed  in 
this  action.  In  1880,  Mrs.  Weld  conveyed 
hee  unaartgned  dower  Interest  In  such  lands 
to  Johnson.  The  foregoing  facta  are  undis- 
puted. The  only  queBtl(m  litigated  In  the 
trial  waa,  Is  the  guardian's  deed  of  the  lands 
in  controversy  a  valid  conveyance  of  such 
lands  to  Johnson?  The  grounds  upon  irtdoh 
the  validity'  ot  sudi  Imrtrument  la  denied  by 
plalntUTs  are  sufflolently  stated  In  the  opin- 
ion. The  court  b^  the  conv^anoe  valid, 
and  gave  Judgment  fbr  tiie  defendant.  Plaln- 
tlfb  appeal  from  the  Judgment 

Hillllps  &  Klelst,  (Gary  St  Forward,  of 
counsel,)  for  appellants.  F.  C.  Weed,  (O.  W. 
Bird,  of  counsel,)  for  respondent. 

LTON,  a  J.,  (after  stating  the  faots.)  The 
oontrolUng  gujostion  In  the  determination  of 
thla  case  is  whether  the  deed  oeouted  by  the 
guardian  ot  the  plaintiffs  to  Johnson  is  a 
valid  conveyance  to  him  of  the  lands  in  con- 
trovony.  If  the  question  be  answered  in 
the  afflrmativft  tiie  Judgment  is  right;  If  in 
the  negative,  it  oannot  be  upheld.  Several 
irregularities  and  defects  In  the  procedure 
which  preceded  the  attempted  sale  €t  tiie 
bud  and  tiie  oonflrmation  thereof,  ^Uier  of 
which,  It  Is  dalmed.  Is  fatal  to  the  nssoiij 
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«f  the  sole,  u«  aOoged  on  bebaU  of  plAln- 
tifla.  One  of  tibese  la,  we  tlilnfc.  well  takCT, 
And  hence  tbe  otben  wUl  not  be  noticed. 
Snob  defect  Is  Uie  want  of  a  proper  b<Kid, 
u  required  by  wotioa  4004,  Ber.  St  In  tlie 
•only  bond  glreo  it  la  recited  that  "wtaerea*, 
the  above  bounden  Ada  L.  Wdd,  In  her  ca- 
pacity of  guardian,  has  been  lloensed  by  an 
order  of  the  said  county  court  made  on  the 
8th  day  of  October,  A.  D.  1888,  to  seU  aU 
ttie  reel  ectate  of  aeld  J.  L.  Weld,  to  wit, 
comnuDclng  at  a  point,"  eto.  Then  follows 
a  descriptlui  of  certain  lands  In  Waupaca 
county.  No  mention  Is  made  therdu  of  any 
lands  in  Shawano  county.  The  condltttm  of 
the  boad  Is  as  ftdlows:  "Now.  theref(H%,  If 
«he  aald  Ada  L.  W^  do  and  shall  justly  and 
Iruly  acwounl  for  all  the  proceeds  of  sole 
of  said  real  estate^  and  dispose  of  the  same 
aooordlng  to  law.  and  perform  all  orders  and 
^lecreea  of  said  court  by  her  to  be  performed 
In  the  preznlses,  then  this  obU«atl<Na  sh^ 
be  Told;  otherwise  to  remain  in  full  force 
■and  riitue."  Tbat  this  Is  a  bond  tor  the 
propw  performance  by  the  giisnllan  of  her 
^uty  in  respect  to  the  sale  of  the  Waupaca 
-county  lands  described  therein,  and  thoae 
•cmiy,  scarcely  admits  of  doubt  There  Is 
notUng  In  the  t>ond  to  show  that  the  license 
of  sale  Included  lands  In  Shawano  oonnty, 
or  tbat  any  such  lands  b^cmged  to  the  estate 
of  W^  A  perusal  of  the  bMid  falls  to  aug- 
^est  to  tlie  mind  anything  of  the  kind,  and  a 
fair  constmctlon  oi  the  terms  ot  the  icBtni- 
tnent  excludes  from  Itn  operation  all  lands 
not  speclfloaUy  described  therein.  To  glre 
the  IxntrumCTt  this  oonstructioa  does  not  re- 
quire resort  to  the  rule,  often  and  recently 
laid  down  by  this  oourt,  that  the  obligation 
of  the  surety  Is  strictisalmi  Juris,  and  noth- 
ing can  be  taken  against  ^^yn  by  Int^idoMBt 
or  hiferenoe.  State  t.  McFetrldge,  54  N.  W. 
Bep.  1,  (recently  decided,)  and  cases  there 
dted.  Tnie,  the  reoltal  hi  the  bond  is  that 
the  guardian  had  been  licensed  to  aeU  all  the 
real  estate  of  her  InteMate,  but  the  fair  inr 
fereoce  from  what  f(dlows  therein  is  that  tlie 
land  in  Waupaca  county,  specifically  de- 
scribed in  the  bond.  Is  all  of  such  real  es- 
tate. We  are  dearly  of  the  opinion  that  the 
surety  in  such  bond  cannot  be  h^  liable 
thereon  for  any  failure  of  duty  by  the  guard- 
ian In  respect  to  the  sale  or  disposition  of 
the  proceeds  of  the  lands  in  controTersy. 
It  follows  that  the  guardian,  as  to  the  lands 
here  claimed,  has  failed  entirely  to  give  the 
bond  required  by  section  4004  and  by  the 
license  of  sale. 

The  effect  of  the  faUore  to  give  the  bond 
in  question  is  clearly  indicated  In  section 
8919,  Rer.  St,  which  Is  as  follows:  "In  caae 
of  an  aotiMi  relating  to  any  estate  sold  by 
an  executor,  administrator,  or  guardian,  in 
which  an  heir  or  oth^  person  rfn«TO'pg  under 
the  deceased,  or  la  wfal^  the  ward  or  any 
person  claiming  under  talm,  shall  contest  the 
validity  of  Hib  sale,  It  shall  not  be  avtdded 
on  aooount  of  any  Irr^ularlty  in  the  pro- 


ceedings, provided  It  shaB  appear  (1)  Uiat 
the  executor,  administrator,  or  guardian  was 
licensed  to  make  the  sale  by  the  county  court 
having  JvrlsdictloQ;  (2)  that  he  gave  a  bond 
which  was  approved  by  the  county  oourt  be- 
fore the  sale;  <3)  that  he  took  th»  oath  pre- 
scribed by  law;  (4)  that  he  gave  tfae  notJoe 
of  the  time  and  place  of  sale  as  prescribed 
by  law;  (S)  that  the  premises  wok  sold  ab- 
oordingly,  and  the  sale  oonflrmed  by  the 
oourt,  and  that  they  are  held  by  one  who 
purchased  thera  in  good  faith."  The  con- 
struction of  the  section  Is  plain.  It  Is  that 
after  confirmation  of  a  sal'e,  the  same  AaU 
be  valid  as  to  a  bona  fide  pundiaser  If  there 
was  a  legal  license,  bond,  oath,  notice  of 
sale^  and  sale  pnrsnant  to  the  notice,  even 
though  Irregularities  In  other  particulars  may 
have  Intervened,  but  that  falling  eiflker  of 
those  spedflo  reauirements,  the  ml»  is  In- 
valid, Just  88  it  would  hare  been  had  the 
statute  aoi  been  enacted.  It  may  be  that 
failure  oi  oonflTmatton  aiicme  would  not  in- 
validate the  sale;  but,  If  not  It  would  doubt- 
less take  the  sale  out  of  the  provi^ons  of 
section  3919,  and  leave  Its  validity  to  be 
tested  by  common-law  rules.  The  only  tf- 
fect  that  can  property  be  ^ven  to  confirma- 
tion la  to  bring  the  sale  wlUdn  the  odtb- 
tlve  provMona  of  the  statnta  It  remits 
from  the  foregoing  views  that  the  sale  of 
the  lands  to  Johnson  Is  hivalid  for  want  of  a 
bond,  and  hence  that  the  deed  thereof,  exe- 
cuted by  the  guardian  to  him  pursuant  to 
wadi  sale,  conveyed  no  title,  and  the  title 
irtilch  descended  to  plalntliEs  on  the  death 
of  their  father  remains  In  them,  and  they 
may  recover  the  land  In  this  action,  together 
with  the  value  of  the  timber  defendant  has 
taken  therefrom.    Rev.  St  t  30S2. 

Counsel  for  defendant  rely  upon  the  case 
of  Mohr  V.  Porter,  51  Wis.  487,  8  N.  W.  Rep. 
364,  to  sustain  this  Judgment  In  that  case 
the  guardian  of  an  Insane  person,  upon  a 
proper  petition,  had  obtained  license  from 
the  county  court  to  sell  the  real  estate  of 
his  ward  to  pay  his  debts  and  the  expenses 
of  managing  his  estate.  Tbe  guardian  sold 
and  cMiveyed  such  real  estate,  and  duly  ao- 
oounted  to  the  court  for  the  proceeds  there- 
of. After  the  ward  became  compos  mentis, 
and  hlB  dlsablUtlee  were  removed,  he  brought 
the  action  to  recover  a  portion  of  the  lands 
thus  sold  and  conveyed  by  his  guardian. 
The  order  to  show  cause  why  the  guardian 
should  not  be  Uoeused  to  Bell  the  lands  of  the 
lunatic  was  not  published  the  length  of  time 
required  by  the  statute.  This  court  held 
(Cole,  C.  J.,  dissenting  that  the  defect  In  tbe 
pnbllcatlcm  of  sucfa  notloe  did  not  go  to  the 
JurlsdlctloQ  of  the  court  of  the  subject-matter 
of  &e  proceeding,  but  only  to  Its  Jurisdiction 
of  the  person  of  the  vrerd,  and  that  as  to 
him,  the  proceeding  to  obtain  such  license 
was  not  adv«sary,  and  he  was  represented 
therein  by  his  gunrdlan,  whose  petition  gave 
tfae  court  Jurisdiction  of  his  persMi.  Tii9 
above  case  overrules  liiat  ^  Htbr  t.  TnUp^ 
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40  Wis.  OS,  viOA  arose  fmt  of  the  Mme  pro- 
oeedinsB  In  qnestlon  In  Mobr  r.  Porter.  It 
WHS  held  in  Mohr  t.  ToUp  that  the  defective 
publication  of  the  order  to  show  cause  why 
the  ffoardlan  sbonld  not  be  licensed  to  s^ 
the  real  estate  of  his  ward  went  to  the  Juris- 
diction of  the  court  orer  the  sabjeot-oiatter 
of  the  proceeding;  and  rendered  the  sale 
panmant  to  the  license  thus  obtained  hiTalid. 
The  case  was  decided  by  Mr.  Justice  O^e 
and  the  writer  of  this  opinion.  After  that 
decision  the  supreme  court  of  the  United 
States  dedded  the  case  of  Mohr  v.  Manlemp, 
101  U.  S.  417,  which  rejects  the  rule  of  Mohr 
T.  Tulip,  and  adopts  the  rule  held  In  Mohr  t. 
Porter.  In  addition  to  the  deairabOlty  of 
uniformity  of  decision  by  the  state  and  fed- 
eral courts  on  a  rule  of  property,  subsequent 
reflection  sattafied  the  writer  that  the  rule 
of  Mohr  T.  Hanlerre  tt  the  true  one.  and  so 
he  OMicnrred  In  the  Judgment  in  Mohr  v. 
Porter.  But  the  reason  of  the  rule  adopted 
In  Mohr  V.  Porter  does  not  extend  to  defects 
of  procedure  In  the  toMttern  specified  In  sec- 
tion 8919.  All  those  are,  as  to  the  ward,  ad- 
Tersary  proceedings,  requlied  for  Ms  protec- 
tion, and  me  at  the  most  Important  and  tai- 
dispmsable  of  lliem  Is  that  the  guardian 
glTe  the  bond  required  by  section  4004. 
Kone  of  those  proceedings  can  be  waived  by 
the  guardian  so  as  to  bind  the  ward  by  such 
waiver,  and  ^e  latter  may  always  be  heard 
to  allege  that  any  of  them  have  been  omit- 
ted. The  Mohr  Cases,  above  cited,  hold 
■othtng  to  the  contrary.  The  Judgment  of  the 
drvull  court  mtat  be  reversed,  and  the  cause 
wOl  be  remanded,  with  directions  to  that 
eoort  to  find  the  vahie  of  the  timber  taken 
trom  the  lands  to  ooDtrovervy  by  the  defend- 
ant company,  taking  additional  testimony  on 
that  sabjeet.  If  the  conrt  deems  it  necessary 
to  do  so,  and  to  render  Judgment  for  the 
pteintUb  u  indicated  In  this  opinion. 


HcCLURE  V.  Cmr  OF  SPARTA. 

(nsiBMiii  Omul  of  Wisoonsla.  Jan.  SI,  1896;) 

DsFscnn  BmswsLK— N»uj«BKCB  or  Cin— 
CoxraiBrroKT  Heolioencb. 

1.  Is  an  actloB  to  recover  for  hijnrles  sns- 
Calned  by  falling  through  a  hatchway  which  de- 
fendant permitted  to  be  bnllt  near  the  cen- 
Mr  «f  a  sMcwalk  on  a  pnUle  stMet,  and  direct- 
ly in  Hne  with  most  of  the  travel  orer  snch 
walk,  it  bi  proper  to  submit  to  the  jury  the 
qoeiition  whether  the  sidewalk  wns  defective  be- 
cause of  the  Improper  locntion  of  snch  hatch- 
way, and  the  consequent  negligence  of  the  city 
la  ramect  to  Its  loeatloo. 

2.  In  such  action  the  fact  that  the  person 
before  wboae  store  the  hatchway  was  located 
had  oftsned  such  hatchway,  and  was  negligMit 
tm  not  pmperlr  nardlng  the  cniening  at  Uie  time 
■ialntiff  was  mjnred,  is  oo  defense. 

3.  An  Instruction  that  a  person  traveling 
atoBg  a  rfdewalk  of  a  dty  has  a  right  to  a  side- 
walk ihmt  is  safe  to  travel  over,  and  that  the 
dty  must  keep  sidewalks  in  that  coDdition. 
when  qualified  by  Instructions  to  the  ^ect  that 
tts  dty  is  <»Uy  required  to  make  its  sidewalks 

\.&jiv.w.na4— 22 


reamnablj  safe.  Is  not  objectionable,  as  aim- 
leading. 

4.  Where  there  was  no  evidence  that  plain- 
tiff was  guilty  of  contributoty  negligence,  It 
was  proper  to  take  away  from  the  juiy  the  coin 
ilderatloD  of  sneh  Question. 

Appeal  from  circtiit  court.  Monros  eoimtsr; 
A.  W.  Newman.  Judge. 

Action  by  Jaunlta  McClure,  a  minor,  by 
her  guardian,  ag^ilnst  the  dty  of  Sparta, 
to  recover  for  injuries  received  by  plalntltT 
by  reason  of  falling  Into  an  opening  in  a 
sidewalk  In  defendant  dty.  From  a  Judg- 
ment for  plalntlfl,  and  an  order  overruling 
a  mo  don  for  a  new  trial,  defendant  a^eals 
Affirmed. 

The  other  facts  fully  appear  In  the  toitr 
lowlug  statement  by  LYON,  C.  -T.: 

Tills  is  an  action  to  recover  damages  for 
personal  InJtu-les  received  by  plaintiff  by 
reason  of  falling  Into  an  opening  in  a 
aidewalk  in  defendant  dty.  The  aldewatk 
m  question  is  in  front  of  the  store  of  D. 
A.  Baldwin,  on  Water  street,  which  Is  one 
of  the  public  streets  to  that  dty.  It  is  a 
Iriank  aidewalk,  10  feet  in  width,  and  was 
bnllt  by  Mr.  Baldwin  In  the  summer  of 
X890.  He  hiserted  a  hatchway  therelu 
which  opened  into  an  excavation  under  the 
sidewalk.  This  excavation  was  an  exten- 
sion of  the  cellar  of  the  store,  and  the 
batcnway  furnished  an  onttdde  entrance  to 
the  cellar.  It  was  3  feet  wide  by  3^  feet 
long,  the  side  of  which  towards  the  street 
was  about  2^  fee*^  from  the  curb,  or  street 
dde  of  the  walk,  and  die  dde  towards  the 
store  was  4H  fbet  from  the  other  side  of 
tike  walk.  The  sMewaK  extended  to  the 
building.  Except  when  In  use,  the  hatch- 
way, which  constated  of  clos^-flttlng 
planks,  was  kept  doaed,  and  presented  the 
same  appearance  as  the  rest  of  the  side- 
walk. Through  this  opening  Baldwin,  from 
time  to  time,  put  merchandise  into  his  cel- 
lar. At  about  8  o'clock  in  the  evening  of 
March  22,  1890,  Baldwin  opoied  the  hatcn- 
way,  and  lowered  through  it  a  load  of  po- 
tatoes tn  bogs.  Some  person  passed  die 
bags  through  the  opening,  and  Baldwin  was 
In  the  cellar  to  receive  and  dispose  of  them. 
At  the  same  time  Mrs.  Baldwin  was  there, 
with  a  lighted  lantern,  to  caution  persons 
I>asrtnK  along  the  walk  to  avoid  the  open- 
ing. After  dcttng  so  for  a  time,  she  left 
the  place,  before  all  of  the  socIes  bod  beat 
lowered,  and  went  Into  the  store,  for  some 
temporary  purpose,  leaving  her  lantern 
standing  on  a  box  near  the  opening.  There 
was  also  a  light  near  it  In  a  window  of  the 
store.  While  she  was  gone  the  plaintiff  and 
her  mother  passed  along  the  sidewalk.  Not 
seeing  that  the  hatchway  had  been  re- 
moved, and  receiving  no  warning  of  dangi>r, 
the  plaintiff  stepped  Into  the  opening,  and 
fell  on  the  bogs  of  potatoes  which  had  been 
lowered  through  It,  and  received  the  in- 
juries of  which  she  complains.  A  trial  of 
the  action  resulted  In  a  verdict  for  ploltt- 
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tlff.  The  jtuy  Assessed  h&  damages  at 
$1,250.  A  motion  on  behalf  of  defesidant 
dtj  for  a  new  trial  was  denied,  and  Judg- 
ment was  therettpon  entered  for  plaintlfl, 
punmant  to  the  verdict  The  defmdant  ap- 
peelB  from  the  Judgment 

Morrow  &  Masters,  for  appellant  O.  J. 
Smith  and  O.  B.  Wyman,  for  respondent 

LYON,  0.  J.,  (after  stating  the  facts.)  The 
hatchway  through  which  the  plaintiff  fell 
was  inserted  In  the  iddewala  Dy  Mr.  Bald- 
wtn.  with  the  knowledge  and  conaoit  of  the 
dtr  authorities,  and  with  their  Implied 
Uoenae  that  the  same  should  be  opened  and 
used  from  time  to  time  as  the  exigencies 
of  his  buBtness  might  require.  While  It  was 
probably  lawful  for  Hie  dtr  to  allow  Mr. 
Baldwin  to 'make  an  outside  hatdtiway  In 
the  sidewalk  leading  to  his  cellar.  It  was 
the  duty  of  the  dty  to  see  to  It  that  the 
same  was  so  located  and  oonstmcted  as 
not  to  render  the  walk  unnecessarily  un- 
safe to  peEsons  passing  along  the  same 
when  the  hatchway  should  be  open.  If  not 
thus  located  and  constructed,  the  walk  was 
defectlTe,  and  a  failure  of  duty  on  the  part 
of  the  d^  in  respect  thereto  Is  negligence. 
Water  street  seems  to  be  one  of  the  prin- 
cipal thoroughfares  In  the  dty  of  Sparta,  and 
large  numbers  of  people  travel  the  same, 
and  the  ridewalks  thereof,  daily  and  nl|^t- 
ly.  The  hatchway  in  question  was  located 
neariy  In  the  center  ot  the  walk,  <the  cen- 
tw  line  thereof  croadng  it)  and  dlrecUy  In 
the  Une  of  most  of  tide  travel  over  the  walk. 
TtM  danger  that  persons  passing  along  such 
walk  when  the  hatchway  was  open  would 
Call  into  the  opoilng  was  much  greater  than 
It  would  have  beea  had  the  hatchway  been 
located  dose  to  the  store,  or  even  close  to 
the  curb,  ttnis  leaving  seven  feet  of  the 
walk,. extending  from  one  aide  thereof  two 
feet  past  the  center,  unobstmcted.  nils  Is 
manifest  It  was  the  duty  of  the  dty  to 
direct  the  location  of  the  hatchway  with  due 
regard  to  the  safely  of  travelers  upon  the 
walk.  It  Is  obvious  that  this  was  not 
done,  but  the  hatchway  was  located  by 
Baldwin  with  sole  reference  to  the  con- 
v^ent  tranaactl(m  of  his  own  business. 
Under  these  circumstances,  had  the  court 
held  it  Gondoslvely  proved  that  the  side- 
walk was  defective  because  of  the  improper 
location  of  the  hatchway,  It  would  be  diffi- 
cult to  say  tbaX  the  ruuiog  was  erroneous. 
However, -the  court  did  not  so  hold,  but 
(what  is  more  favorable  to  the  dty)  sub- 
mitted to  the  Jm7  the  question  whether 
the  sidewalk  was  defective  because  of  the 
Improper  location  of  the  hatchway,  and  the 
consequent  negligence  of  the  dty  In  re- 
spect to  Its  location.  The  Jury  must  have  re- 
solved the  question  against  the  city,  else 
they  could  not  have  found  for  plaintiff,  un- 
der the  charge  of  the  court  We  think  the 


dty  cannot  be  heard  to  allege  that  tbe  snb- 
mlaatan  of  the  above  qaestlcni  to  the  Jury 
was  error. 

But  it  Is  maintained  Iv  the  teamed  coun- 
sel for  the  dty  Uiat  Baldwin  waa  negligent 
In  not  pn^erly  guarding  the  opalng,  which 
negligence  was  an  Independent,  proximate 
cause  of  the  tnjoiy  complained  of,  and 
that  for  this  reason  the  dty  Is  not  Uat^ 
In  this  action.  Assuming  for  the  purposes 
of  the  case  that  the  wogHgywct  of  Bald- 
win Is  omdualvely  proved,  there  are  adju* 
dlcationa,  notably  In  MassadLuaetts,  whidi 
sustain  the  above  contention.  Among  these 
are  the  cases  of  Bowdl  t.  Olty  of  Lowell, 
7  Gray,  100;  Kidder  v.  InbaMtanii  <rf  Don- 
stable,  Id.,  301;  Shepherd  v.  Inhabitants 
of  Chelsea,  4  Allen,  113.  It  is  heU  hi  those 
casesthat  If  the  injury  Is  the  comUned  result 
of  a  defect  m  the  hlghiray,  and  the  negUgenoe 
ornnlawful  act  ofa  third  perscm,  the  town  or 
dty  la  not  liable  tot  such  iQjaiT.  Whether, 
In  order  to  render  a  town  or  dty  liable  in 
an  action  fotmded  upon  sn  alleged  defect 
in  a  highway,  the  defect  must  be  the  sole 
cause  of  the  injury  complained  of,  was  dis- 
cussed by  the  late  Chief  Justice  Dixon  In 
Houfe  V.  Town  of  Fulton,  29  Wis.  296.  The 
oondudcm  readied  by  the  court  hi  that  case 
was  that  *if,  besides  the  defect  In  the  way. 
thrae  is  anoth^  pnHdmato  canse  of  the  In- 
juxy,  oontributhig  directly  to  the  result  but 
which  canse  Is  not  attributable  to  the  fault 
or  n^;llgenoe  of  the  plaintiff,  nor  of  any 
third  person,  •  *  •  the  town  Is  liable, 
provided  the  Juiy  shall  determine  that  the 
damage  would  not  have  been  sustained  but 
for  the  defect  In  the  way."  The  writer  of 
this  opinion  presided  at  the  trial  of  that 
case,  and  granted  a  nonsuit  In  accordance 
with  certain  adjudications  In  Massachusetts, 
which  are  dted  by  the  chief  Justice  in  his 
opinion.  This  court  repudiated  the  doctrine 
of  those  cases,  and  reversed  the  Judgment 
of  nonsuit  The  plaintiff,  Houfe,  afterwards 
recovered  for  his  injuries,  and  the  Judgment 
In  his  favor  was  affirmed  by  this  court  34 
Wis.  608.  But  the  question  here  presented, 
whether  the  <Atj  can  be  held  liable  where, 
as  In  this  case,  the  other  proximate  cause 
of  the  injury  Is  the  n^llgence  of  a  thlvd 
person,  was  not  decided  In  Houfe  v.  Town 
of  Fulton.  The  above  question,  however, 
has  been  dedded  In  several  later  adjudica- 
tions of  tbte  court  against  the  doctrine  of 
the  cases  In  7  Gray  and  4  Allen,  first  above 
dted.  Thus,  In  Stetler  v.  Railway  Co.,  4& 
Wis.  497,  1  N.  W.  Rep.  112,  It  was  held 
that,  where  the  negligence  of  the  railroad 
company  directly  contributed  to  the  Injury 
of  one  of  Its  employes,  the  company  Is  lia- 
ble therefor,  thon^  it  also  appears  that  tho 
negligence  of  a  coemploye  contributed  di- 
rectly to  the  injury.  It  Is  there  said^the  rule 
ts  universal  that  contributory  n^^Ugence.  to 
defeat  an  action,  must  be  tlie  negligence 
of  the  plaintifl,  or  of  some  otiier  person  for 
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whoM  acts  he  Is  reBponstble.  In  Atkinson  r. 
Transportation  C!o.,  60  Wia  141,  18  N.  W. 
Rep.  784,  Mr.  Justice  Taylor  discussed  this 
■object  qntte  elaborately,  and  died  numer- 
ODS  casus  elsewhere  In  support  of  the  rule 
of  Stetler  Gase,  which  was  there  re- 
affirmed by  this  court  The  mle  there 
adopted  Is  correctly  stated  In  a  headnote  as 
follows:  "In  an  action  for  ap  Injury  from 
ae^lgence,  the  fact  that  another  petBon 
otmttlbnted,  either  before  the  defendant's 
tnterposition,  or  concurrently  therewith,  In 
imdncing  the  damage,  Is  no  defense,"  The 
same  role  has  since  been  applied  In  Pap- 
wortb  r.  aty  of  MUwaukee,  64  Wis.  389, 
26  N.  W.  Rep.  431,  and  Sherman  t.  lum- 
ber Oo.,  72  Wis.  122,  39  N.  W.  Rep.  S6S. 
It  Is  now  too  firmly  established  In  oar  Ja- 
riq>nidence  to  be  repealed  or  disturbed  bj 
Judicial  decision. 

The  charse  of  ths  learned  drcolt  Judge 
to  the  Jury  Is,  we  think.  In  strict  ac- 
cordance with  the  forcing  vlewe.  Many 
exceptions  were  taken  thereto,  but  It  seems 
hardly  necessary  to  set  out  the  charge  In 
full,  or  to  state  such  exceptions  In  detail, 
for  we  think  none  of  the  exceptions  are  well 
takok.  Brief  reference  will  be  made,  bow- 
erer,  to  two  of  them:  (1)  One  sentence  of 
Qie  charge  Is  as  follows:  "Whenerer  any 
me  has  occasion  to  trard  along  a  sidewalk 
of  any  dty,  he  has  a  rifl^t  to  a  sidewalk 
that  Is  safe  to  travd  orer.  It  Is  the  duty  of 
a  dty  to  make  a  sidewalk  In  that  condi- 
tion." Standing  alone.  It  might  well  be 
claimed  that  this  Instruction  Imposed  upon 
the  dty  the  obligation  to  make  Its  sidewalks 
abscdutely  safe  to  trarelera  upon  them.  But 
tb»  iBBtmctlon  la  preceded  and  followed  by 
other  instructioiis,  to  tiie  effect  that  the  dty 
is  only  required  to  make  Its  sidewalks  rea- 
nnably  safe,  which  Is  the  true  rule.  Hence, 
if  the  defectire  condition  of  the  sidewalk 
was  not  condudrely  proved,  and  for  that 
reason  was  a  question  for  the  Jury,  we  do 
not  think  the  Jury  could  possibly  hare  been 
misled  by  the  instruction  excepted  to.  (2) 
The  court  said  to  the .  Jury:  "If  It  [the 
sidewalk]  was  not  reasonably  safe  and  suffi- 
cient, then  the  plaintiff  Is  entitled  to  recover 
In  this  action."  This  Instruction  was  equiva- 
lent to  one  that  there  was  no  evidence  of 
oontrlbntory  negligence  on  the  part  of  the 
plalntUI.  Hbe  question  of  contributory  neg- 
ligence does  not  seem  to  have  been  raised 
on  the  trial,  and  we  think  there  is  nothing 
la  the  testimony  which  would  warrant  Its 
■obmisslon  to  the  jury.  Hence  the  lnstnu> 
tlon  was  not  erroneous. 

At  the  commencement  of  the  trial,  counsel 
for  the  dty  objected  to  the  admission  of 
any  testimony  under  the  complaint,  for  the 
allied  reason  that  no  cause  of  action  is 
stated  therein.  In  the  view  we  have  taken 
of  the  liability  of  the  city,  the  complnlnt 
eleariy  states  n  oiuse  of  action.  The  Judg- 
meakt  at  the  druuit  cvui-t  is  aflirmed. 


CURTIS  V.  SIOUX  CITY  &  H.  P.  RY.  CO. 
(St^reme  Court  of  Iowa.  Feb.  8,  1803.) 

CAIUIlltUB— BjBOnON  or  pABBliNUKHa— UAllAtiS*— 
BVIDBKCB. 

1.  Where  a  passenger  od  a  railroad  train  is 
WTongfnllr  ejected  from  the  train,  mental  snf- 
feriag  caused  by  the  homiliation  Is  a  proper  ele- 
ment of  compenaatory  damages. 

2.  Plaintiff  and  her  mother  testified  that 
the  conductor,  aft^  demanding  fare,  which  was 
refused,  stopped  the  train,  ana  stood  aside  for 
plaintiff  to  aUeht,  which  she  did  not  attempt 
to  do;  took  hold  of  her  arm,  and  said,  "Come, 
come.  Miss  C;  dtm't  be  obstinate  and  dela; 
the  train;"  and  then  lifted  her  down  from  the 
train.  The  conductor  testified  that  he  merely 
requeeted  them  politely  to  get  oS£,  which  they 
did,  and  he  assisted  tiiem  in  so  doing.  Edd, 
that  the  evidence  was  anffident  to  snstaln  a 
finding  that  the  removal  was  by  force. 

Appeal  from  district  court,  Woodbury  coun- 
ty; Scott  M.  Ladd,  Judge. 

The  defendant  company  operates  a  motor 
line  of  road  from  Sioux  City  to  Riverside 
Park,  a  distance  of  about  four  miles.  The 
next  friend,  by  whom  this  suit  Is  maintained, 
is  the  mother  of  Dora  A.  Curtis.  The  father 
of  Dora  was  the  holder  of  an  annual  tlidBet 
on  the  line  of  road,  as  follows: 
"$25.00  926.00 

"Sioux  CitT  and  ±ilghlaad  Paik  Railway 
Company. 

"Pass  W.  H.  Curtis  and  family.  Annual 
ticket.  Good  from  January  1,  1889,  to  Jan- 
uary 1,  1890.  B.  B.  Jackson, 
"Supeiintoident  and  Qeal  Manager. 

"No.  6." 

In  consequawe  of  a  dianse  In  the  manage- 
ment of  the  road,  a  misunderstanding  ob- 
tained as  to  the  rights  of  the  holdera  of  such 
tickets,  as  that  they  should  be  used  only 
from  ouo^e  stations  to  the  dty,  and  from 
the  dty  to  these  stations,  and  not  from  sta- 
tions outside  to  points  further  from  the  dty. 
The  plaintiff  and  her  mother  entered  the  de- 
fendant's train  at  thdr  station  to  go  to  Riv- 
erside, away  from  the  dty.  They  presented 
the  ticket  to  the  conductor,  which,  under 
his  Instructions  from  the  management,  was 
refused,  and  he  demanded  fare,  which  was 
also  refused.  Thereupon  they  were  ejected 
from  the  train,  and  this  action  Is  for  dam- 
ages resulttug.  Other  facts  wUl  be  notioed 
in  the  opinion.  From  a  Judgment  for  tiae 
plaintiff,  Qie  defendant  appealed. 

J.  H.  &  0.  M.  Swan,  for  an^ellant  WllUs 

Q.  Clark,  for  appellee. 

GRANGinFl,  J.  1.  It  is  now  conceded  that 
the  ticket  on  which  plaintiff  sought  passage 
to  Riverside  was  valid  for  that  purpose,  and 
that  the  ejectment  was  wrongful.  It  may 
be  further  stated  that  the  act  was  not  Inten- 
tionally wrong,  nor,  In  any  sense  of  the 
term,  In  "bad  faith."  It  resulted  from  a  mis- 
taken conception  on  the  part  of  the  manage- 
ment of  the  rights  of  plaintiff.  It  may  also 
be  stated  that  the  conductor  did  only  what 
was  necessary  to  observe  his  instructions. 
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acting  without  aii7  IndlcatloD  of  malloe  or 
111  wUl,  and  in  as  gentlemanly  &  mnnner  as 
waa  consistent  with  the  discharge  of  soch  a 
duty.  The  district  court  charged  the  juiy 
that,  unless  force  was  used  to  remove  plaln- 
tlff  from  the  train,  she  oonld  not  recover, 
and  this,  veer  property,  Is  urged  as  the  law 
of  Uke  case,  because  unquesttoned.  The 
court  submitted  to  the  jury  this  question: 
"Did  Conductor  Dorm  on,  by  the  use  of  any 
force,  remove  Dora  OurtlB  from  the  train?" 
Hie  Jury  answered,  "He  dkL"  Appelant, 
in  argumoit,  says:  "Under  this  Instruction 
the  verdict  Is  not  sustained  by  the  evldwce." 
It  b  conceded  that  the  conductor  took  hold 
of  her,  but  the  contention  is  whether  he  did 
so  to  forcibly  remove  her,  or  only  to  assist 
her  to  alight  from  the  tmln.  FlalntUf  intro- 
duced no  evidence  on  this  brancb  of  the 
case.  Under  the  oourfs  Instructloo,  if  the 
conductor  only  took  hold  of  her  to  assist  her 
to  alight,  there  oould  be  no  recovery.  The 
coodxictor  was  a  witness  for  the  plalntlft, 
and  he  says  he  merely  requested  them  po- 
litely "to  get  off,"  vrfaich  they  did,  and  he  as- 
sisted them  In  so  doing.  This  occurred  In 
a  cut  about  400  yards  from  the  train  sta- 
tion, and  the  train  was  stopped  for  that  pur- 
pose. Tile  oondoctor  says  the  train  consisted 
of  three  cars,  and  "Tei7  nicely  loaded."  As 
to  the  manner  of  removal  the  evidence  Is  In 
conflict.  Hie  following  Is  a  part  of  the  testi- 
mony of  Mrs.  Curtis:  "We  got  on  the  train 
at  EmeiBon  Heights.  We  to<^  two  seats. 
The  car  was  crowded.  There  were  three 
cars.  I  think  there  were  bat^  seats,  where 
some  peofde  got  dff;  and,  after  we  sat  down, 
the  oottdnotor  came  in  and  said.  Ten 
cents,  ^ease,  Mrs.  Curtis,  apiece;  ten 
cents  ai^eoe.'  He  says,  'Please.'  'Well,' 
I  said,  'what  to  that  forr  He  said  that 
was  the  order,  and  I  told  blm  our  fare 
was  paid;  I  didn't  propose  to  pay  it  again. 
And  he  said.  Then  I  shall  have  to  stop  the 
train  and  let  you  get  off.'  I  says,  'We  want 
to  go  to  the  Park.'  'Well,  then,'  he  says,  'I 
have  to  put  yon  off.*  'Well,'  I  says,  'I  sup- 
pose you  can  do  that.'  And  so  he  rang  the 
belL  Of  oourse  the  train  stopped,  Just  In 
the  cut  of  Bmerson  Heights  The  cut  was 
narrow  and  high,  and  he  stepped  back  for 
OS  to  get  off,  and  we  didn't  make  any  move 
to  get  off  at  all,  of  course;  but  he  took  lu^d 
of  Dora,  and  he  says:  'Gome,  oome,  Miss 
Curtis;  don't  be  obstinate  and  dday  the 
train.*  Then  he  stepped  back  for  me  to  get 
off,  and  I  told  blm  I  didn't  propose  to  get  off 
the  train,  and  he  put  mc  off,  too,  and  he 
went  on,  leaving  us  there  In  the  cut.  The 
embankment  at  that  point,  I  should  think, 
was  twoity  feet  high.  There  was  Just  space 
enou^  to  stand  between  the  edge  at  the 
bank  and  the  side  of  the  cnr.  If  you  should 
Stan.,  still  the  car  would  not  hit  you,  but  I 
guess,  if  there  had  been  another  oar  to  pass 
through  the  cut,  we  couldn't  have  stood.  I 
doa*t  think  we  oould."  The  testimony  of 


the  idalntlfl,  Dora,  Is  oonoboratlTe  of  th.it 
given  by  her  mother.  Another  witness,  who 
was  a  passenger,  rei>eats  to  some  octent  the 
talk  as  to  the  demand  for  the  fftre,  and  Oieir 
claim  that  the  tldcet  was  all  right,  and  myn 
the  conductor  "stopped  the  train,  and  tovk 
hold  of  their  arms,  and  lifted  them  down." 
The  testimony  Is  such  that  the  Juiy  oonld 
believe  that  the  removal  was  by  foree.  If, 
when  the  train  was  stopped,  the  conductor 
stood  aside  for  them  to  alight,  and  they  did 
not  att^pt  to  do  so,  and  he  took  Dora  by 
the  arm,  with  the  remartc  stated,  intending, 
against  her  will,  to  remove  her,  and  she 
yielded  only  because  of  such  Intended  foroe, 
it  was  a  forcible  removaL  Whether  or  not 
less  than  that  would  have  been  fordMa 
we  need  not  say.  We  limit  our  hokUng  hf 
the  rule  of  the  histmctlon  given. 

2.  The  judgment  is  tor  $101.  By  a  special 
finding  it  appears  that  f  li>0  of  the  amount  in 
tor  "mental  pain  enJurel."  The  court  In- 
stnicted.  In  effect,  that  for  "physical  Injury 
sustained  the  plaintiff  was  only  «itltled  to 
nominal  damage,  ona  c&it  or  $1;"  and  also 
that  there  could  be  no  allowance  for  exem- 
plary damages.  The  court  thai  said:  "In 
addition  to  the  nominal  damage  above  re- 
ferred to,  yon  may  allow  her  such  an  amount 
as  will  compensate  her  for  the  mental  pain, 
if  any,  suffered  by  reason  of  the  wrongfol  act 
of  defendant"  Complaint  Is  made  of  the  In- 
struction In  so  far  as  It  allows  damage  for 
mental  suffering.  It  Is  In  evidence  that  the 
plaintiff  felt  quite  keenly  the  result  of  her 
experience;  that  she  cried,  and  waa  In  a  con- 
dition of  exdtanent  for  stnne  days,  her  man- 
ner being  oirasual.  and  she  made  Inqnlrlea  as 
to  what  people  would  think  of  It.  It  to  said 
In  argument  that,  In  the  performance  at  the 
act  on  the  part  of  the  company,  there  was 
"no  Insult,  Indignity,  or  outrage  of  any  kind 
offered."  It  is  true  there  was  not  In  th-> 
sense  of  an  Intentitmol  wrong,  but  there  was 
both  Indignity  and  tnsnlt  In  the  sense  that  a 
wrong  was  perpetrated  in  a  very  hnmlUatlng 
and  offendre  manner.  The  removal,  as  It 
was  made,  under  the  Immecfiate  eye  of  the 
puUlc,  naturally  gare  the  Impreaalon  th.it 
the  plaintiff  was  attempting  to  purtt^  a  rldi 
on  the  defendant's  rood,  and  the  plaintiff  hn'l 
a  right  to  believe  SDch  an  impression  would 
prevail.  Among  the  passengers  were  her 
schoolmates  and  friends,  and  such  an  act,  as 
to  them  and  other  observers,  placed  her  In 
the  attitude  of  being  In  the  wrong,  or  the  vic- 
tim of  an  unprovoked  Insult  It  to  this  attua- 
tlon  as  to  others  In  wbldi  she  was  placed  by 
the  acts  of  the  defendant  company  that 
wounds  the  feelings,  causing  ttie  snfferln;; 
for  which  damages  are  recoverable;  It  to  to 
be  kept  In  mind  that  these  damages  are  com- 
pensatory, not  punitive;  and  they  are  al- 
lowed and  measured,  not  by  the  Intent  of  the 
wrongdoer,  but  as  a  restilt  of  hto  wrongfnl 
acts;  and  hence  no  technical  precMon  as  lo 
what  constitutes  an  insult  or  tndlgnily— U, 
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Indeed,  they  are  essential  to  a  recoTery— 
shoitld  control,  but  that  which  wocld  be  the 
fqulTalent  of  an  Insult  or  Indiguitv  ta  Its  ef- 
fect apon  the  purij-  tnjnred.  We  thlnh  it 
most  Incredible  that  any  person  of  ordlnnry 
pride  and  self-respect  could  thus  be  reinoTod 
from  the  train  without  a  feeling  of  deep  ha- 
millatloD.  and  a  wounded  pride,  nmotmtlng 
to  mental  anpiish.    Mentnl  anfferlng.  we 
know.  Is  often  poignant,  and  many  times 
fatal  to  health  or  life.  The  authorities  seeoi 
to  b*»  somewhat  In  conflict,  but  we  have  dls- 
coTered  no  reasoning  to  Justify  a  distinction, 
nor  can  we  imajdne  a  reason  why  the  law 
would  compensate  for  a  pain  tai  the  hand  or 
fnot,  as  a  reenlt  of  a  wrongful  act,  nn<1  not 
fitr  mental  mlTertng,  equally  severe  and  dan- 
gproos,  where  It  Is  not  evidenced  by  ptiyslcnl 
bijiurles.  nor  "Indlvlslbly   connected  there- 
with." It  seems  to  us  that  this  court  has  set- 
tied  this  question  In  harmony  with  this  view. 
In  Parkhnrst  v.  Masteller,  57  Iowa,  474, 10  N. 
W.  Rep.  864.  the  court  uses  this  lan;^nge: 
"There  la  no  evidence  of  bodily  snffering,  hut  i 
the  tostmctlon  Is  not  objected  to  on  that  [ 
inmmd.   The  objection  Is  that  mental  suffer-  i 
ing  not  arising  directly  from  bodily  sufferint;  j 
or  dl^Wlity  does  not  constitute  n  ground  for 
atral  compensatory  damages.   It  Is  sufdent 
to  say  that  upon  a  careful  coa<:ldei-atLoa  of 
this  question  by  this  court  In  McKlnley  v. 
RaUwny  Co..  44  Iowa,  319,  it  la  held  other- 
wtse."  By  referring  to  the  McKIniey  Case,  it 
will  bo  seen  that  tn  that  case  there  was  phj9- 
lal  Injury,  but  the  proportion  of  damages  for  [ 
"mental  ongnlsh  arising  from  the  nattire  and 
diameter  of  the  as  ault"  U  discussed,  and  d*-  | 
imnined  favorably  to  tbe  holdlnfc  of  the  dlD- 
trtct  court  In  this  case.  We  think  the  judg-  : 
meat  of  tte  district  court  should  be  affirmed. 


CHANDLKR  v.  UX>MI8  at  al. 
(Snprame  Court  of  Iowa.  Jan.  21.  1803.) 

CSATTKL  MOB-raAOBB— SATISVAOnoH— CBBTiri- 
CATS  OK  ArpiiL. 

1.  TlM  aarignee  of  a  diattel  nortgaM 
oansed  the  property  to  be  seised  bv  the  sheiiff, 

tod  it  was  delivered  to  the  asngnee.  After 
expense  had  been  Incurred  for  keeping  the  prop* 
ei^,  the  attanney  for  the  mortgagor  paid  t£« 
■hoiff  the  amount  doe  on  the  nHUtgage  note, 
and  said  he  would  become  respcoisible  for  the 
expense  to  that  date,  lite  assignee  accepted 
the  moD^,  bat  woold  not  accept  the  obllgatlou 
of  ths  attorney,  and  tefuied  to  deliver  the  proP' 
crtr.  Hie  mortgage  provided  that  It  should  6e 
a  Hen  on  the  property  for  Its  keep,  and  for  ex- 
pmte  faicurred.  Held,  that  the  acceptance  of 
the  mmiey  by  the  aasigoee  did  not  rati^  the 
lets  of  the  sheriff  in  accepting  the  obligation  of 
tlie  attorney,  as  the  assignee  was  entitled  to  the 
smouDt  of  the  mortgage,  Including  expense  in- 
nincd. 

2.  On  aweal  ht  such  case  the  rartlBcate  ot 
the  district  fndge  to  the  supreme  court,  after 
reciting  the  lacta,  stated  that  the  questions  In> 
Tnlved  were  as  follows:  (1>  Was  the  company 
(the  asngnee  of  the  nu>rtgage)  entitled  to  have 
the  sura  dne  on  the  mortgage,  includiog  the  ex> 

ruses  incurred  for  keeping  the  horae.  paid  to 
l<i  cash,  or  eoald  the  sbexifT  Und  the  company 


by  accepting  the  obli^tlon  of  the  attorney  with- 
out Inatnictums  from  the  company;  and,  by  ao> 
cepting  the  money  paid  in  cash,  did  the  com- 
pany ratify  the  acts  of  the  sberlff  In  accepting 
the  nttomey's  obligation?  (2)  IHd  the  aocepttng 
by  the  sheriff  of  dlie  attomer'a  obligation  re- 
lease the  lien  of  the  mortgage  for  the  expeaas 
of  keeping  the  horse,  which  was  due  alone  to 
the  company?  (3)  If  there  was  n  rutification. 
ought  the  same  to  be  pleaded  by  plaintiff  before 
evidence  is  received  of  sach  fact?  Brld,  that 
the  certificate  stated  the  questions  with  auffi- 
clent  deflniteness.  Insurance  Co.  v.  Eilandson, 
(Iowa,)  50  N.  W.  Bep.  881,  dlsthiguMied. 

.  Appeal  from  district  court.  Polk  county; 
W.  F.  Coniad,  Judge. 

Action  to  reci>ver  the  poss  sston  of  a  horae. 
There  was  a  trial  by  Juir,  and  a  verdict  and 
Judgment  for  plaintiff.  The  dtfendants  ap- 
peal. 

A.  A.  Hasklns.  for  aiK>eUanta.  BerryhlU  & 
HentT  and  J.  D.  Whlaaiaiid.  for  appeUeeu 

ROBINSON,  O.  J.  The  petition  alleges  that 
plahitlff  is  the  absolute  owaer  of  the  horse  In 
controversy:  that  It  la  of  the  valne  of  $10<); 
that  posspfislon  tliereof  has  been  demanded; 
and  that  It  Is  wrongfully  detained  by  defend- 
ants. Judgment  for  the  borse,  or  Its  value, 
Is  aAed.  Hie  answer  contains  a  general  de- 
nial, and  alleges  that  plaintiff  executed  to 
Hewitt  Bros,  a  chattel  mortgage  on  the  horse 
for  $14.70;  tliat  thereafter  defend.int  tho 
Union  Mercantile  Company  parehosed  the 
mortgage,  took  possession  of  the  horse,  and 
kept  it,  on  expense,  at  a  livery  stable,  for  10 
days;  that  plaintiff  pretwded  to  pay  the 
mortgage  by  paying  the  amount  thereof  t-i 
defendant  Loomls;  that  the  expense  of  keep- 
ing the  horse  bos  never  been  paid  to  the  Un- 
ion Mercantile  Company;  and  that  It  now 
holds  tiie  horse  under  tt^  mortgnge.  No  oth- 
er plonding  was  filed.  The  certificate  of  the 
district  Jndge,  on  which  this  case  la  submit- 
ted. In  addition  to  the  foregoing  facts,  shows 
tbat  ttie  Union  Mercantile  Company  held  a 
mortgage  as  claimed;  that  prior  to  the  lOtii 
day  of  Febmnry,  1830,  It  placed  the  mort- 
gage in  the  hands  of  Loomls,  sheriff  of  Polk 
county,  with  Instructions  for  himself  or  bis 
deputies  to  take  possession  of  13ie  horse, 
which  was  done,  and  the  horse  was  placed  In 
the  possesion  of  the  Union  Mercantile  Com- 
pany, lliat  company  had  incurred  an  ex- 
pense of  about  five  dollars  for  koeplnf;  ttae 
horse,  when  the  plaintiff,  by  his  attorney.  J. 
D.  Whiaenand,  paid  to  the  deputy  sheriff, 
who  had  the  mortgage  In  his  possession.  In 
money,  the  nmonnt  due  on  the  note,  with  In- 
terest, and  at  the  same  time  Whiaenand  said 
that  he  wonld  be  personally  responsible  to 
the  sheriff  for  the  safe-keeping  of  the  horse 
to  that  date,  and  demanded  possession  of  It. 
When  the  company  learned  that  the  money 
had  been  paid  to  the  sheriff,  it  refused  to  re- 
lease the  horse,  because  the  expense  Inoarred 
In  keeping  It  had  not  been  paid  In  money, 
and  refused  to  accept  the  oUigitlon  of 
Wblsenand,  altboutfai  it  accepted  ttie  moue,v 
paid  to  tlie  dierUL  The  plaintiff  was  notlfled 
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ot  tbesQ  facts  before  tUs  action  was  com- 
menced. The  mortgage  proTlded  that  it 
should  be  a  Uen  apon  the  horse  for  taking, 
keephig,  and  caring  for  it,  and  for  all  the  ex- 
penses tiiereby  Incurred.  The  questions  cer- 
tified are  aa  follows:  "First.  Under  the 
aboTe  facts,  was  the  Union  MercantUe  Gom- 
l-&ny  entitled  to  hare  the  whole  amount  of 
the  said  mortgnge,  Including  the  expense  of 
keeping  and  caring  for  said  horse,  paid  to  It 
In  cash,  or  could  tlie  d^uty  sheriff,  uuder 
the  abOTe  facts,  bind  the  defendant  Union 
Mercantile  Company  by  accepting  the  obllgai 
lion  of  snid  Whisenand  without  Instructions 
so  to  do  from  said  defendant,  and,  by  accept- 
ing the  face  amount  of  said  mortgage,  paid 
in  flash,  did  the  Union  Mercantile  Company 
ratify  the  acta  of  said  d^uty  s-heriff,  wherein 
he  accepted  the  obligation  of  snid  V/hlsenand 
In  lieu  of  cash?  Second.  Under  Oit»  aboTo 
tacts,  did  tl\e  accepting  by  the  said  deput.^ 
sheriff  of  the  obllf^tlon  of  sold  Whisenand 
release  the  Uen  of  the  m3i*tg.ige  for  the  ex- 
pense of  caring  for  and  keeping  said  horse, 
which  was  due  alone  to  tJie  Union  Mercantile 
Company?  Third.  If  the  facts  stated  amount- 
ed to  a  ratification,  oug^it  the  same  to  be 
pleaded  by  plaintiff  before  ertdenoe  Is  n- 
celTed  of  such  fact?*' 

1.  The  appellee  emitends  that  the  certlfl- 
cate  is  not  snffldent,  within  the  rule  an- 
nounced. (Insurance  Co.  t.  Erlandson.  [Iowa,] 
RO  N.  W.  R0p.  881;)  but  a  comparison  of  the 
questions  certified  In  that  case  with  thosi; 
certified  In  this  shows  that  there  Is  a  marked 
difference  between  them,  and  that  the  ques- 
tions In  this  case  are  stated  with  reasonable 
definlteness.  and  appear  to  be  questions  of 
law  Involved  In  the  determination  of  the 
case,  In  regard  to  which  the  optnkm  of  this 
court  is  desired. 

2.  The  answer  to  each  question  depends  up- 
on tile  facts  set  out  The  certificate  so  states 
in  unmistakable  terms;  and  we  are  not  at 
liberty  to  indulge  In  presumptions  of  fact  in 
order  to  sustain  the  Judgment  of  the  district 
court,  as  might  be  done  in  other  cases.  The 
mortgage  gave  to  the  Union  Mercantile  Com- 
pany the  right  to  hold  the  horse  until  tht^  ex- 
pense of  taking  and  keeping  it  had  been 
paid,  and  tliere  is  no  suggestion  that  tlie 
charges  in  question  do  not  fall  within  tliat 
proTlslon.  The  mortgage  was  given  to  the 
sheriff  with  instructions  to  take  possession  of 
the  horse.  It  does  not  appear  that  he  was  In- 
structed to  collect  tlie  amount  due  on  the 
mo.  tgage;  but,  if  It  is  conceded  that  the  pos 
session  of  the  ln:4trument  gave  him  authority 
to  receive  payment  thereon,  It  is  certain  that 
he  had  none  to  receive  in  payment  aaythli^ 
but  money.  The  expenses  of  keeping  the 
horse  bad  l>een  Incurred  by  the  company,  and 
the  sheriff  was  not.  so  far  ;xs  is  shown,  in- 
terested in  them.  The  promise  of  Whisenand 
to  pay  the  debt  of  his  client  to  the  sheriff, 
who  had  no  authority  to  accept  the  promise, 
created  no  obligations  on  the  part  of  the  com- 
pany. Bat  it  is  said  that  the  acceptance  at 


the  money  paid  to  the  sheriff  was  a  ratlfl ca- 
tion of  his  act.  Ttat  might  have  been  true, 
under  some  drcnmst'-nces,  but  It  does  not 
appear  that  the  money  was  paid  to  the  sher- 
iff on  condition  th.it  the  mortgage  should  be 
satis  tied  by  the  p.iyment  so  made,  and  the 
promise  of  Whisenand  to  pay  the  expenses. 
The  facta  certified  do  not  show  that  any  con- 
dition was  attached  to  the  paying  and  re- 
ceiving of  the  money.  On  the  contrary,  the 
facts  stated  to  be  the  foundation  of  the  ques- 
tions do  not  show  that  the  sheriff  agreed  ro 
accept  the  promise  for  any  purpose,  altliou^ 
an  acceptance  might  be  Inferred  fro'ii  the 
first  and  second  questions,  ctmsider  1  apart 
from  the  statement  of  facts.  We  conclude 
that  all  the  questlojis  certified,  excepting  the 
last  one,  must  be  answered  In  the  negative; 
and  the  answers  given  make  an  answer  to 
the  last  question  Immaterial.  The  Judgment 
of  the  district  court  is  reversed. 


WATEBHOUSB  v.  BLACK,  StietHL 
fSupreme  Court  of  Iowa.  Jan.  28,  1893.) 

ChattsL  MoBTOAOBS— AOXNOWLBDaiiEiiT  —  Kxs- 

ccTioN— Claims  of  Tbied  Piiuoks— bKiKirr'i 
Appbal. 

1.  A  dbattel  mortgage  Is  valid  between  tiie 
parties  to  It,  and  agalDst  persons  having  actual 
notice  of  11^  though  it  Is  not  property  acknowl- 
edged. 

2.  Code,  i  3055,  [vovldes  that  an  iMotx 
must  levy  an  executioD  on  any  personal  proper- 
ty in  defendant's  possession,  unless  the  officer 
is  saved  with  written  notice  that  tibe  pn^erty 
"bdiMigB  to"  others.  Beld,  that  the  notice  of 
ownership  need  not  state  the  extent  of  the  own- 
er's interest,  as  the  purpose  of  the  statute  is 
to  enable  tha  officor  to  obtain  an  IndesDnitHng 
bond,  and  the  notice  is  sufficient  If  It  acoom- 
plishes  that  purppte.  Kern  v.  Wilson,  35  N. 
W.  Bep.  694,73  Iowa,  490,  distlnnilshed. 

3.  In  an  actiOD  against  an  ofSoer  to  recover 
personal  property  taken  on  execntkA,  where 
o^tedant  contends  that  the  taxipertr  was  re- 
plevied before  the  action  was  commenced,  be 
must  plead  and  prove  that  fact,  and  If  he  fails 
to  do  so  it  will  be  presumed  that  when  the  ac- 
tion waa  commenced  he  still  had  wrongfal  pos- 
session of  the  property. 

4.  Where  an  alleged  error  is  raised  for  the 
first  time  in  argument  on  appeal,  and  does  not 
seem  to  have  been  called  to  the  attention  of  the 
district  court,  it  will  not  be  consldared  by  the 
supreme  court 

Appeal  from  district  court,  Louisa  county; 
W.  B.  Lewis,  Judge. 

Action  to  recover  the  possemion  of  qjwcifie 
personal  property.  There  was  a  trial  by  the 
court  without  a  Jury,  and  a  Judgment  In 
favor  of  plaintiff.  The  deftedaat  appeals. 

Fred  Courts,  Jr.,  and  L.  A.  Riley,  for  ap- 
pellant E.  W.  Tatlock,  for  appellee. 

ROBINSON.  C.  J.  The  peQtlon  alleges 
that  plaintiff  is  entitled  to  the  immediate 
possession  of  the  surplus  of  35  acres  of  com 
growing  on  the  S.  K.  ^  of  the  N.  W.  %  of 
section  24,  In  township  73  N.,  of  range  2  W., 
after  deducting  the  amount  due  Souster, 
Oabeen  &  Humbert  evidenced  by  a  mort- 
gage given  to  them  on  the  4th  dar  of  Oo- 
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tober.  1888,  and  also  to  the  Immediate  po«- 
Kssion  of  two  tblrds  of  10  acres  of  com 
growlnff  on  the  8.  W.  %  of  the  3.  W.  ^  of 
the  Bame  section;  that  he  acquired  such 
rl^t  of  poaaeaBlon  bj  Tlrtoe  of  a  chatty 
mortgage  executed  on  the  18th  day  of  Oc- 
tober. 1889.  by  WiiUam  Bell,  who  then 
owned  the  properly,  to  secure  the  payment 
of  a  promissory  note  for  the  sum  of  ^360; 
that  the  com  Is  of  the  actual  value  of  f  10 
per  acre,  and  Is  detained  defendant  as 
sfaerU^  as  plaintiff  belleTes,  under  an  exe- 
cution Issued  In  faror  of  Prltz  &  Adelsdorf 
against  the  property  of  Bell,  and  levied  up- 
on the  property  in  question;  that  the  levy 
was  Told;  that  the  mortgage  of  plaintiff  Is 
Qi4>ald,  and  that  he  has  sustained  damage 
In  the  sum  of  $26  by  reason  of  the  wrong- 
ful detention  of  the  property  by  defendant; 
that  he  haa  serred  a  written  notice  on  the 
defendant  that  the  property  belonged  to 
blm.  and  demanded  possession  thereof;  that 
a  copy  of  notice  Is  attached  to  the  petition. 
Judgm^t  Is  demanded  for  the  possession 
of  the  property,  or,  U  It  cannot  be  found, 
for  its  value.  The  answer  admits  the  levy, 
and  states  that  It  was  made  under  the  exe- 
cution described,  and  under  another.  In  fa- 
vor of  the  Exchange  Bank,  and  against  the 
property  of  BelL  It  admits  that  the  value 
of  the  com  Is  as  stated,  and  admits  the 
service  of  a  notice,  but  denies  its  suffldeucj. 
It  denies  that  defendant  was  tn  possesion 
of  the  com  when  the  action  was  commenced, 
and  alleges  tliat  it  had  been  taken  from  him 
prior  to  that  time  under  a  writ  of  replevin 
Issued  *in  an  action  against  him  in  which 
Sonster,  Gabeen  &  Hmnbert  were  plalntiffa 
Notice  of  the  mortgage  of  plaintiff,  and  all 
allegations  of  the  petition  not  admitted,  are 
denied.  The  district  court  found  that  plain- 
tiff waa  entiUed  to  the  poaseeston  of  the 
com.  and  that  he  had  suffered  damage  In 
the  sum  of  $10  by  reason  of  Its  wrongful 
detention.  Judgment  was  rendered  in  fa- 
vor of  plaintiff  for  the  possession  of  the 
com.  and  provided  that.  In  case  it  could  not 
be  found,  be  should  recover  of  defendant, 
for  bis  Interest  in  the  com,  and  damages, 
the  sum  of  «351.S1. 

1.  The  chattel  mortgage  under  which 
plaintiff  claims  was  Introduced  In  evidence 
against  the  objection  of  defendant.  It  was 
recorded  before  this  action  was  commenced, 
but  the  acknowledgment  was  so  defective 
that  the  record  of  the  mortgage  did  not 
Impart  constmctive  notice  of  its  contents. 
The  adcnowledgmmt  was  not,  however, 
essential  to  Its  validity;  and  It  was  effective, 
as  between  the  parties  to  it,  and  as  against 
all  parties  having  notice  of  It  Morse  v. 
Beale.  68  Iowa,  467,  27  N.  W.  Rep.  461;  lmk» 
V.  Gray,  30  Iowa,  416;  Jones  v.  Berkshire, 
IS  Iowa,  240.  There  was  evidence  which 
tended  to  Bhow  that  Bell  notified  defendant 
of  the  mortgage  before  the  levies  In  ques- 
tion were  made.  The  petition  alleged  that 
the  mortgage  was  duly  recorded,  and  did 


not  charge  that  defendant  bad  aettial  notics 
of  It  when  the  levies  were  made.  The  an- 
swer alleged  that  defendant  did  not  hnvs 
either  actual  or  constructive  notice  of  it 
when  he  made  the  levies,  and  that  allegation 
waa  not  denied  by  a  rej^.  A  reply  was  not 
necessary,  however,  as  a  denial  was  made 
by  the  law.  The  petition  showed  dearly 
that  plaintiff's  right  of  recovery  was  found- 
ed on  the  mortgage.  The  defendant  present- 
ed the  question  of  notice  by  the  affirmative 
allegations  of  bis  answer.  Under  these  dr- 
cnmstances,  there  was  no  error  in  admitting 
the  mortgage  in  evidence  on  the  proof  of 
actual  notice  of  its  existence  given  to  dfr- 
f^dant  before  the  levies  were  made. 

2.  The  defendant  objected  to  the  Introduc- 
tion In  evidence  of  tiie  ttotioe  of  ownership, 
which  was  served  on  him  bofore  tiie  oom- 
menoement  of  this  action.  The  ground  of 
ine  objection  Is  that  the  notioe  stated  that 
plaintiff  waa  the  owner  of  the  oom,  while 
the  undisputed  fact  was  that  his  only  right 
to  it  was  given  by  the  chattel  mortgagei 
lue  case  of  Kem  v.  Wilson,  73  Iowa,  490, 
36  N.  W.  Bep.  684,  Is  relied  upon  as  support- 
ing the  objection  of  def^idant.  The  peti- 
tion In  that  case  alleged  that  the  plaintiffs 
were  tiie  absolute  and  unqualified  owners  of 
a  stock  of  drugs,  and  It  was  held  that  the 
trial  court  erred  in  admitting  tn  evldenoe,  to 
prove  the  ownwahip  alleged,  a  chattel  mort- 
gage. The  decision  was  based  upon  the  fact 
that  the  statute  requires  petitions.  In  cases 
of  tiiat  kind,  to  state  "the  facts  constituting 
the  plaintiff's  ri^t  to  the  present  posses- 
sion" of  the  property,  "and  the  extent  of  his 
Interest  in  the  proper^,— whether  It  be  full 
or  qualified  ownership."  Code,  {  3225.  subd.  3. 
It  was  held  that  the  Interest  created  by  a 
chattel  mortgage.  In  this  state,  was  not,  prior 
to  default  In  the  payment  of  tiie  money  se- 
cured thereby,  the  absolute  ownership  of  the 
property  mortgaged;  therefore  there  waa  a 
variance  between  the  pleadings  and  the 
proof  offered.  But  the  statute  in  regard  to 
notioe  of  ownersblp  does  not  specify  what 
it  shall  contain,  except  that  it  must  be  a  no- 
tice In  writing  that  the  property  upon  which 
the  officer  is  about  to  levy,  or  has  levied, 
"belongs  to"  the  person  giving  the  notice. 
Code,  M  3066,  S066.  The  purpose  of  the  at&t- 
ute  Is  to  liable  the  offloer  to  obtain  a  sufll- 
cdent  Indemnifying  bond,  and  the  notioe  ful- 
fills the  requirements  of  the  law  If  It  acoom- 
pUshes  that  purpoee.  It  does  not  appear 
that  defendant  made  any  objection  to  the 
notice  when  it  was  served.  Its  contents  Jus- 
tified him  In  demanding  a  bond  to  oover  the 
full  value  of  the  property,  and  on  Its  face 
waa  sufficient  It  was  therefore  properly  re- 
ceived In  evidence. 

3.  The  appellant  contends  that  the  evl- 
denoe shows  that,  at  the  time  this  action 
was  oommenced,  he  was  not  In  possession 
of  the  oom;  that  he  makes  no  claim  to  It; 
and  that  there  was  no  evidence  of  damages, 
for  which  the  sum  of  $10  was  allowed.  The 
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answer  admKied  flue  levy  of  the  wcecatloM 
upon  the  own,  and  It  qipear  -vlttumt  con- 
flict In  the  erUteaice  that  defendant  tocik  po»> 
session  of  it  under  the  exeoutlcms.  But  It  la 
said  that  It  waa  taken  from  him  before  this 
action  was  commenced  by  rlrtue  of  a  writ 
of  repleTln  Issaed  for  that  pnrpoae  tn  an  ao- ' 
tkm  In  which  Sonster,  Oabeen  &  Humbert 
were  plaintlfls,  and  be  waa  defendant.  13ie 
only  evidence  that  the  projwrty  waa  ao 
takm  waa  his  returns  on  the  two  executions 
under  which  he  took  the  property.  The  re- 
turn on  ea<di,  so  far  as  It  related  to  the  tak- 
ing of  tbe  property  from  Urn,  waa  aa  fol- 
Iowa:  "On  tba  4th  day  <it  December,  1889, 
Soustw,  Cabeen  ft  Humbert  served  a  notice 
on  me.  chdmlng  said  property,  and  asking  a 
releaae  of  the  same.  I  notified  idalntlff  of 
said  notice,  and  asked  for  an  indemolfybig 
bond,  and  same  waa  given  me;  and  on  the 
Stli  day  oif  December,  1889,  said  proper^ 
[referring  to  the  com]  was  taken  from  my 
poaseasioa  Trndn*  and  by  virtue  of  a  writ  of 
r^evin  tn  caae  of  Souster.  Cabeen  ft  Hum- 
bert V.  1  KadCt  Sheriff."  This  action  waa 
commenced  on  the  9th  day  of  December, 
1888,— the  day  the  property  was  taken  from 
tb»  defendant.  It  does  not  appear  whettier 
the  commencement  of  this  action  or  the  tak- 
ing of  the  property  from  tbe  defendant  under 
the  writ  in  taxar  of  Boaster,  Oabeai  ft  Hum- 
bert waa  flnt  in  point  of  time.  But  ^aindif 
served  notice  of  hia  ownership  on  defendant 
on  the  14th  day  of  November,  18S9,  aM 
then  demanded  tbe  release  of  the  property. 
The  d^endant  had  possession  of  the  prop- 
erty at  that  time,  and  wrongfully  ne^ected 
to  anrrender  It  to  plaintiff.  He  waa  wrong- 
fully detaining  It  on  the  uay  the  action  was 
oommenoed.  Whether,  in  view  of  the  geai- 
eral  rale  that  fractions  of  a  day  are  not  re- 
garded in  legal  computations,  the  taking  of 
the  property  under  a  writ  of  reidevin  before 
this  action  waa  oommenoed,  and  on  the 
same  day,  would  have  oonatltnted  a  defense, 
we  need  not  deterqdne.  Bot  oonoedhig,  for 
the  puri^oaas  of  fhla  oaM,  tlmt  such  a  takhtg 
would  have  be«i  a  defmae,  the  burden  was 
upon  defendant,  under  the  fiicti  of  the  case, 
to  plead  and  prove  it  Ttat  he  fslled  to  do, 
and  we  must  presume  that  when  this  action 
was  commenced  he  still  retained  wrtmgful 
possession  of  the  property.  It  la  well  settled 
that  in  an  actiim  of  this  kind  the  right  of 
the  plaintiff  to  recover  depends  upon  Us 
right  to  the  poaaeaslon  of  ihe  proi>erty  at 
the  time  the  action  is  otnnmecced.  Cktde,  I 
32%;  Campb^  v.  wnUama,  88  Iowa,  646; 
Oobbey,  RepL  |  796.  It  Is  insisted  with 
much  earnestness  that  It  will  be  unjust  to 
require  defendant  to  pay  to  plaintiff  the 
value  of  the  property  taken  to  satisfy  the 
dalm  of  Souater,  Gabeen  ft  Hnmbett.  The 
pleadings  do  not  preset  any  issue  tn  regard 
to  th^  claim.  Defendant  failed  to  allege 
in  his  answer  that  they  held  any  valid  claim 
to  the  property,  or  that  tbdr  taking  It  by 
means  ot  a  wilt  of  replevin  waa  rlghtfuL 


He  might  hare  caused  them  to  be  substi- 
tuted for  himself  aa  party  defendant,  under 
section  3228  of  the  Code,  but  made  no  at- 
tempt to  do  so.  ntere  Is  no  evidence  In  tlw 
record  in  regard  to  the  nature  of  the  claim 
on  wUiflt  their  action  of  replevin  was  found- 
ed. It  may  be  Inferred  from  an  averment 
of  the  pettdoo  that  tiny  oUdm  a  right  to  tbe 
88  acres  of  com  first  described,  ooder  a 
chattel  mortgage,  me  district  court  found 
that  they  bad  a  first  lien  on  that  com  to  se- 
CUPB  flw  sum  of  I9&T7,  from  which  w«  infer 
that  there  was  some  evidence  in  regard  to 
their  claim  which  was  not  deemed  important 
to  a  determlnatlmi  of  the  questions  present- 
ed in  this  court  There  is  nothing  in  the  no- 
ord  to  indicate  that  th«r  had  a  right  to  the 
10  acres  «f  com  In  qneallon. 

Appellant  claims  that  the  court  found, 
without  erWtence,  that  plaintiff  had  sus- 
tained damage  In  the  sum  of  $10  by  reason 
of  the  wrongful  detention  of  ^  property, 
and  erroneottdy  tndnded  tiiat  amount  In  the 
JodgmeaL  Whether  the  claim  Is  well  fbnnd- 
ed,  we  need  not  determine,  for  the  reason 
that  it  appears  to  have  been  made  for  the 
ttrat  time  in  arpunent  in  tidi  court  It  Is 
not  made  by  the  asalgnment  of  errors,  and 
does  not  seem  to  have  be«i  called  to  the  at- 
tention of  the  district  court  The  error.  If 
one  was  committed,  waa  no  doubt  due  to  an 
inadvertence,  and  we  must  presume  would 
have  been  promptly  corrected,  had  an  oppor- 
tunity to  do  so  been  given.  Aa  tiie  amount 
involved  is  little  more  than  nominal.  It 
would  do  manlfeat  Injuatloe,  tn  Hew.  cS  fhe 
facts  stated,  to  reverse  the  jodgment  of  the 
diatriot  ooort  on  aooonnt  of  It  Afltenud. 


WAXiKER  V,  DAJLEIY  et  aL 

(Supreme  Court  of  Iowa.  Jan.  28,  1883.) 
Naw  Tkiai< — MiscoNUL'CT  ow  Jdut—Seai.bu  Veb- 
©iCT— Prsscmptioxs  OS  Appeal. 

1.  Where  the  leearA  ihowi  an  offer  ot,  and 
an  objection  to,  cotain  documentary  erldeoce, 
bat  U  iilent  as  to  aoy  ruling  thereon,  or  that 
the  o&er  was  inewted  on,  or  the  exhibit  treated 
as  in  erideoce  after  the  objection  was  made, 
the  inference  ia  that  the  party  ofFerinj  It  sub- 
mitted to  tbe  obJectloD. 

2.  On  an  amdavit  stating  tiiat  at  a  rsoeas 
of  court,  durinc  the  progress  of  the  trial,  two 
jnrors  engaged  in  a  discuasion  with  otlier  per- 
sona about  tha  merits  of  the  case,  without  a 
showing  as  to  what  was  said,  the  court  cannot 
say  suoi  misconduct  was  prejudicial. 

3.  Tbe  court,  without  the  knowledge  or  cm- 
sent  of  dther  party,  after  die  retirement  of  the 
juTf,  tolA  the  bailiff  that  should  the  Jury  asrre 
during  the  ni^ht  th^  oiigfat  seal  up  thor  ver- 
dict, separate  for  tbe  njebt  and  defiver  it  into 
court  in  the  morning.  The  Jury  did  as  directed, 
deli'reriog  it  in  the  morning,  in  the  absence  of 
oounset  and  parties.  Hdd,  undt>r  Code,  {  2805, 
providing  that  the  jury  may,  with  the  consent 
of  the  court  and  the  partiea,  seal  up  their  vei> 
diet  and  separate  before  It  Is  rendered,  that  sudl 
separation  did  not  necessarily  avoid  the  ver^ct. 
and  if  not  otherwise  attacked  it  will  stand. 

Appeal  flram  district  conrt«  HarOin  coonlr; 
8.  M.  Weaver,  Judges 
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Plalntur  BUM  to  raoonr  of  dafnidanto 
1:^80,  a  iMibiice  cl^ed  to  be  due  to  htm 
after  deOncdng  duusw  from  the  sale  of  a 
car  of  48  hoei  sb^ped  br  Mm  in  Ub  own 
name  to  the  defendants  as  commission  mer- 
dnnta,  and  aold  by  tbem.  The*  defendants 
admit  tike  receipt  and  sale  of  the  hogs,  ani 
that  the  amoimt  daimed  -was  received  from 
tbe  sale,  after  deducting  chai^rea.  They  al- 
tege  as  deCone  that  nUd  amoant  waa  fnlly 
paid:  that  prior  to  said  tnunactloii,  idaiutlff 
held  himself  oat  as  a  member  of  a  copartner- 
ship composed  of  himself.  B.  D.  Bobb,  and 
W.  H.  Shnltz.  under  the  name  of  Walker, 
Robb  &  Ca;  that  preTkms  to  ttiis  traniac- 
don  sold  Una  made  ahlpments  of  lire  stock 
to  defendants  for  sale  on  oHnmlaalon,  some- 
tlmea  In  the  name  of  Walker.  Robb  &  Oo., 
sometlmei  In  Ote  name  of  Walker,  and  aome- 
dniea  In  the  name  of  ^nltz;  that  defoidants 
made  adTancea  u>  Wafter,  Robb  &  Oo.  by 
wMhtng-  drafts  drawn  by  them  on  defendants, 
nswUly  In  the  name  of  aae  at  the  member*, 
whkdi  advances  were  to  be  paid  back  oot  of 
the  proceeds  of  sales;  that  tm  October  17, 
use,  defendants  were  notlfled  that  Robb  had 
tooB  oat  of  the  firm,  pw^  that  the  otber 
members  continued  in  boslneas,  and  that  they 
hare  no  other  notice  of  any  chanse  In  said 
firm:  that  ttn  net  proceeds  of  all  sales,  ln« 
rtndlng  the  48  ho0i,  exceeded  the  advances 
>106.C^  wUcb  amoimt  Ihey  rauitted  to 
Walker  ft  OinltB.  Opom  these  all  catlona  the 
defendants  claim  that  plaintiff  to  estopped 
from  deojins  the  partnership  and  their  right 
to  apply  the  proceeds  of  the  4S  hoga  on  the 
paztiiWBliU>  accomrt.  The  case  waa  tried  to  a 
Jut*  and  a  rerdict  and  Jndgment  for  the 
plaintiff.  Defendants  appeaL 

Huff  &  Ward,  for  appellanta  0.  E.  Al- 
brook,  for  appellee 

GIVEN.  J.  1.  Appdlanta*  first  complaint 
Is  of  cvtsln  ndlngs  of  the  court  In  admitting 
and  rejecting  eridence.  These  exceptions  are 
somewhat  nnmerons,  and  not  of  a  duiracter 
to  reqnive  s^Mate  notice;  We  have  exam- 
ined the  ndlngs  nKh  care,  and  find  that  in 
most  inaranceB  the  ettor,  if  nnj.  waa  cored  by 
aobsetiiiHit  statemeuti  of  the  wltnemea. 
Plaintiff  offered  Exhibit  1.  being  n  sutement 
from  defokdants  concerning  the  sale  of  'the 
48  hogs.  Defendanta  objected,  cm  the  gronnd 
that  It  had  been  altered,  niere  la  no  erl- 
dcBce  at  any  altuatlmL  D!>f6ndants  also  ob- 
jected to  Exhibit  3,  being  phUntUTa  notice  to 
them  to  prodnce  their  books.  Ttte  record 
shown  the  offer  and  objection,  bat  fails  to 
sbow  aqy  ndtng  on  tlie  objeettm,  or  that  tiie 
offer  was  insisted  upon,  or  the  exhlUt  treat- 
ed aa  In  evhlenoe  after  the  objection  was 
made.  Tbe  Inferenoe  warranted  by  the  rec- 
ord is  that  tbe  plaintiff  sabmitted  to  tbe  ob> 
JectlMi.  W^e  do  not  discover  any  prejodldal 
mors  in  ndmittlog  and  rejecting  erld^'nee. 

2.  Appellants  discuss  the  evldcsice  at  some 
lenstta,  and  claim  that  the  alleged  oopartner- 


fliiip  of  WaUMT.  Robb  A  Oo.  is  thareby  om- 
<*wively  established,  and  therefore  the  court 
erred  In  not  giving  the  five  Instroctions  asked. 
The  qnestlon  of  copartnei-ahip  was  faliiy  and 
properly  sabndCted  to  tlie  Jury,  and,  tiwre 
ifdng  evidence  to  support  their  flndli^,  we 
oannot  disturb  the  verdict,  as  beiog  unsup- 
ported by  lb?  evidence.  The  Instructions  re- 
fused are  not  based  upon  tbe  assumption  that 
a  partner^ldp  was  condnsivoly  proven,  but 
upon  the  claim  that  plnlntifl  vraa  bound  by 
the  acts  of  Shnltz.  wttbln  tb«  scc^e  of  the 
portnsrsh^i.  if  thffy  wne  In  fact  partners, 
or  If  plolatlfl  had  so  held  out  to  the  defend- 
anta,  and  they  had  dealt  wldi  htm  on  the 
faith  thereof.  In  so  far  as  three  five  Instruo 
tiona  state  the  law,  they  are  embraced  In 
substance  and  effect  tn  those  given  by  the 
court. 

&  Appellants  cmnplaln  of  the  Tth.  Sth,  9th. 
and  10th  paragraphs  at  the  oourt'a  dwige. 
npon  the  gronnd  that  "tti^  -wen  mfasarably 
based  upon  a  state  of  facts  as  to  lAldi  ttme 
was  no  evldause."  In  the  seventh,  the  Jury 
were  told:  "If,  however,  when  flie 
paid  audi  drafts.  (If  he  Ad  pay  thenU  or 
when  defOEidantB  deducted  the  amoont  of 
such  drafta  from  tbe  proceeds  of.  soheeqaent 
etalpniaita,  be  objected,  and  submitted  to  ancU 
pa^'ment  or  dedncttou  under  protest,  or  thn 
notified  defendants  that  Bhults  had  no  au- 
thority to  Mnd  him  sadi  drafta,  or  If. 
when  he  so  permitted  defendants  to  deduct 
the  amount  of  said  drafts  from  the  prooet^ 
of  subsequent  sales,  (tt  be  did  in  fact  permit 
itj  he  did  net  know  that  said  drafta  were 
drawn  by  Shulta  tn  his  tndlvldnal  nan»,  theo 
he  la  not  eatopped,  and  may  doty  Che  autbor- 
ity  of  Shttltx  to  btaid  him  by  the  drafts  In 
controveray,  to  flie  some  oxtmit  as  if  tbe  for- 
mer draft  had  never  been  drawn  or  never 
paid."  We  ttilnk  tlioo  was  evidmoa  rtfat:n!; 
to  every  pnqxMdtlou  contained  in  this  in- 
struction. True,  there  waa  no  evidence  tiut 
tbe  plaintiff  in  person,  and  with  his  own 
numey,  paid  the  diafta  drawn  by  Shnlts,  but 
there  was  evidence  that  be  ooosented  that 
such  drafts  mlgJlit  be  drawn  for  tbe  firm.  If 
he  did  so  agree,  or  if  he  permitted  the  drafts 
to  be  enlarged  to  Uio  flrm,  then  la  that  sense 
he  paid  them,  '.nils  part  of  the  instmctioa  Is 
outalnly  favorable  to  appdlanta  nieie  to  ev- 
Idoice  that  plaintiff  objected  to  d  •ducting 
Sbults's  drafts  from  subsc^pient  ShtiMnenia 
He  says  that  he  gave  them  to  uadenrtnod 
they  had  no  rli^t  to  do  so  when  he  mis  not 
willuig.  In  paragraph  9  the  JOEy  was  in- 
Btrucied:  "If  you  find  from  ttte  evidence 
that  phdntiff  and  Omits  did  not  pot  dielr 
numi^  into  a  common  fund  or  caidtnl,  for  th 
purpoeea  of  th^r  Joint  bnalncss,  bat  that 
eaCh  pundused  live  stock  wltii  his  own  fands. 
or  upon  his  individual  diecks,  and  then 
shipped  and  sold  smdi  live  stock  on  their  Joint 
or  comnum  account,  each  recelvlDg  a  share  of 
the  profits,  and  Iwarlni;  a  ahare  of  tbe  lossas, 
then  tsach  coroblnntlon  or  association  wouhl 
be  a  partnenhipfor  the  purpose  of  Uils  case." 
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"ntere  was  erldeaice  ttiat  some  kind  of  ar^ 
rangemoit  existed  betwe^  plaintiff,  Shultz, 
and  Robb,  and  later  between  Shultz  and 
plaintiff.  The  evidence  was  conflicting  as  to 
what  It  was.  The  ninth  lustructloa  submits 
tbe  question  of  partnership  betwetm  Walker 
ft  Shultz.  Appellante  contend  that  there  Is 
no  evidence  that  they  had  any  knowledge  of 
sucb  firm.  They  admit  In  their  answer  that 
they  had  notice  that  Robb  fand  wlth-.Irawn  be- 
fore the  shipment  of  the  48  bogs,  and  allege 
that  Walker  and  Shulie  continued  In  the  busi- 
ng as  partners.  The  court  very  properly 
submitted  the  Inquiry  whether  Walker  and 
Sbultz  were  partners.  There  was  evidence 
npon  which  to  base  each  of  these  Instruc- 
tions. 

4.  Appellants  urge  that  the  verdict  Is  con- 
trary to  the  Instructions  and  erideace.  We 
have  already  said  that  It  has  support  In  the 
evidence.  Appellants  do  not  point  out,  nor 
do  we  discover,  wherein  the  verdict  Is  con- 
trary to  the  issti-uctlons. 

6.  One  ground  of  appdlants'  motion  for  a 
new  trial  was  misconduct  of  the  Jury.  One 
Bock  made  an  affidavit  that  at  a  recess  of 
the  court,  daring  the  progress  of  the  trial, 
two  jurors,-  whom  he  named,  engaged  In  a 
conversation  and  discussion  with  other  per- 
sons, in  a  certain  store,  about  the  merits  of 
the  case,  and  that  both  ekpreased  their 
views  freely  about  the  case  and  the  weight  of 
the  evidence,  In  the  presence  of  the  people. 
Such  conduct  on  the  part  of  the  Jurors  Is  al- 
ways  to  be  condemned;  they  should  have  no 
conversation  whatever  wiUi  any  person  con- 
cerning a  case  on  trial  before  them,  and 
trial  courts  should  so  instruct  them,  and 
properly  punish  any  dlsr^rd  of  the  la- 
structlon.  The  question  with  us  is,  however, 
whether  the  misconduct  was  prejudicial  to 
appdlants.  It  does  not  a^tear  that  Mr. 
Buck  knew  what  the  merits  of  this  case 
were.  We  are  not  informed  of  even  the 
substance  of  what  was  said,  and,  in  the  ab- 
soice  of  such  a  showing,  cannot  say  that 
the  miscondnct  was  prejudldaL  In  Rlden* 
our  v.  Oty  of  Glarlnda,  65  Iowa,  465,  21  N. 
W.  Rep.  779,  this  court  said:  "It  the  case 
was  discussed  upon  its  merits,  the  facta 
should  have  been  set  out  as  distinguished 
from  the  comduston  of  the  affiant,  so  that 
the  court  could  determine  for  Itself,  without 
accepting  conclusions,  whether  or  not  the 
discussion  tended  to  prejudice  the  defeated 
party."  See,  also.  Brant  v.  CXty  of  Lyons, 
60  Iowa*  175,  14  N.  W.  Rep.  227.  Juror  Lee 
made  an  affidavit  that,  after  defendants* 
evidence  was  Introduced,  James  Pence,  one 
of  the  Jurors,  "said  to  me  that  he  would  bet 
me  money  that  the  defendants  were  beaten 
tu  the  said  cause;"  that  he  oCFered  to  bet 
one  dollar.  Pence  makes  an  affidavit  that 
he  has  no  recollection  of  making  such  an 
offer,  and  does  not  l>eUeve  that  he  did,  but, 
if  he  did,  it  was  in  a  trifling  and  Joking  way, 
and  without  any  Intention  of  expressing  an 
opinion  or  nuiklug  any  bet.  Here  la  a  con- 


flict in  the  evidence  of  Lee  and  Pence,  and 
the  lower  court,  with  the  witnesses  before 
It,  must  have  found  that  Pence  did  not 
make  the  offer,  or  that  it  was  in  Jest,  und 
without  prejudice  to  the  appellants.  We 
think  there  was  no  error  In  refusing  a  new 
trial  on  account  of  mlscradnct  Ute  jdry 
In  these  particulars. 

6.  Appellants  stated,  as  another  ground  for 
a  new  trial,  "that  the  Jury  sealed  th^  ver- 
dict, and  separated  without  the  order  or 
leave  of  the  court,  and  without  the  nmsent 
of  the  parties  to  the  suit"  The  bill  of  ex- 
ceptions ^ows  as  follows:  "After  the  Jtur 
had  retired  to  deliberate  on  their  verdict, 
nl^t  coming  on,  the  Judge  predding  at 
said  term  of  court  tostructed  the  baillfl 
(without  notice  to  either  party  or  ootinael) 
that  if  there  was  an  agreement  reached  be- 
fore morning,  to  have  the  vardict  sealed, 
and  d^vered  on  the  convening  of  court  on 
the  following  day;  that  In  pursuance  of  the 
Instructions  so  given,  the  verdict  was  sealed, 
and  the  jury  separated,  and  on  the  conven- 
Ing  of  court,  the  jury  havlnc  assonbled  In 
the  jury  box,  Uie  verdict  was  opened  and 
read  In  open  conrt,  and  ordered  recorded; 
neither  party  nor  counsel  being  in  court 
at  the  time  the  verdict  was  so  received  and 
recorded."  It  will  be  observed  that  the 
verdict  was  sealed,  and  the  Jury  permitted 
to  separate,  by  order  of  the  court,  but  with- 
out the  consent  of  the  parties.  Under  the 
proviskNos  of  the  preset  Code,  what  a  jury 
retire  to  deliberate,  they  an  required  to  bo 
kept  together  until  they  agree  upon  a  rer- 
dlct  or  are  discharged  by  the  conrt  Section 
2791.  The  verdict  must  be  In  writing,  and 
signed  by  a  foreman,  and  when  agreed  the 
Jiuy  must  be  conducted  Into  court,  th^r 
names  called,  and  the  verdict  rendered  read 
by  the  clerk,  and  the  Jury  asked  if  It  is 
their  verdict.  Section  2803.  When  the  ver^ 
diet  Is  announced,  either  party  may  require 
the  jnry  to  be  polled.  Section  280a.  Sec- 
tion 2805  is  as  follows:  "When,  by  consent 
of  the  parties  and  the  court,  the  Jury  have 
been  permitted  to  seal  their  verdict,  and 
separate  before  It  is  rendered,  such  sealing 
Is  equivalent  to  a  rendition  and  recording 
thereof  in  open  court,  nor  shall  such  Jury 
be  polled  or  permitted  to  disagree  thereto, 
unless  such  a  course  has  been  agreed  upon 
between  the  parties  In  open  court  and  en- 
tered on  the  record."  Appellants'  conten- 
tion is  titiat  it  was  an  error  for  the  court 
to  permit  the  Jury  to  seal  their  verdict  and 
separate,  without  the  consent  of  the  parties, 
and  that  they  were  thereby  deprived  of  the 
privilege  of  polling  the  Jury.  The  CJode  of 
1851  and  the  Revision  ot  1800  contain  pro- 
vtslons  substantially  the  same  as  those  dted 
above.  Section  1786,  Code  1851,  Is  Identical 
with  section  S076  of  the  Revision,  and  section 
2806  of  the  present  Code,  except  that  the 
former  reads,  "when  by  consent  the  Jtity 
have  been  permitted  to  seal  their  verdict, 
and  separate,"  etc.;  while  the  two  latter 
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reed,  **wtien-t7  crasent  of  the  partisB  and 
tha  ocrart,"  etc.  In  Gook  t.  Walters,  4 
Iowa.  78,  Airing  the  adjournment  of  the 
court  fbr  dinner,  the  tary  agreed  upon 
rerdlct,  sealed  the  same,  and  separated, 
wiOioiit  leave  ot  tba  court  or  consent  oC  Oie 
parties.  The  farj  being  called,  and  aaked  it 
they  bad  agreed,  answered  that  they  bad, 
and  paased  the  sealed  verdict  to  the  clei^ 
to  irttieb  VOTdtet  the  defmdant  objected,  but 
the  objection  was  orerraled.  This  court 
aald:  "It  la  donbtlen  true  that  It  would  be 
more  regular,  and  there  would  be  leas  Ila- 
UUty  of  prejudice  to  parties,  tC  Jurors  should 
he  required  In  all  cases  to  deliver  their  ver- 
dict before  separatloa.  We  think  that  sec- 
tloal781,howeTOT,ls,as  to  the  parUeiBr  rWbts^ 
directory  In  Its  character,  and  has  reference 
more  particularly  to  hewing  the  Jury  togeth- 
er until  they  have  agreed,  and  to  what  shall 
be  proflded  foe  ttmu  during  ttutx  detiben- 
tfons.  It  ISkj  separate  aflw  agreement,  It 
may  amount  to  misconduct  on  their  parts, 
for  which  they  may  be  liable;  but  such  aep- 
arattoQ  would  not  necessaiily  make  the  ver- 
dict void,  or  ao  taint  it  as  to  prevent  its  re- 
ception.  •  •  •  The  (Ejection  would  have 
more  weight  if  ttie  separatbm  had  taken 
place  befbre  agrennent  But  even  then  we 
do  not  bdteve  that  fact  alone  would  ren- 
der tt  bad.  Where  the  sqttntkm  is  aftv 
the  agreement,  bowew,  we  have  no  hesita- 
tion in  holding  that  it  may  be  recrtved; 
and  If  not  oIlierwlBe  atta«dced,  will  be  good." 
la  HelsMr  v.  Van  Dyke.  27  Iowa.  369,  there 
was  a  Jury  trial  lasting  10  days,  tl^  Jury 
retiring  to  deUbente  about  12  o'clock  M.  In 
the  evening  <tf  that  day,  the  Judge  bdd  the 
ofllcer  in  duuge  ot  the  Jury  to  report  to  him 
tt  they  agreed,  and  he  would  come  and  re- 
ceive ttie  verdlet;  if  he  was  not  at  bis 
chambers,  ttiat  the  verdict  should  be  sealed 
and  reported  the  next  morning.  The  next 
morning  the  Jurors  were  called,  and  re- 
qMudfld  that  they  had  agreed  upon  their 
verdict.  The  verdict,  then  In  the  hands 
of  the  derk.  was  read,  and  they  answered 
tiiat  it  was  ttuAx  verdict  At  defmdant's  re- 
quest the .  Jury  was  polled,  and  each  an- 
swered tlmt  It  waa  Us  verdict  The  ver> 
diet  was  agreed  vffoa.  about  4  o'clock  A.  M., 
eealed,  and  placed  In  the  hands  of  the  sworn 
balUir.  to  be  1^  him  handed  to  the  derk, 
which  be  did.  In  passing  upon  ttte  ques- 
tion, this  court  hdd  aa  follows:  "In  over- 
riding this  motion,  tiie  court  below  did  not 
err.  Tba  Oode  of  1851  (sections  1780-1786) 
ta  not  unlike  the  provisions  €t  Revision,  H 
a062-«V76.  The  case  of  Gook  v.  Walters.  4 
bnra,  72,  was  dedded  In  1886,  under  the  Code 
of  1851,  and  clearly  sustalne  this  ruling. 
Thoe  Jury  a^wrated  without  the  leave 
uf  the  court  or  the  consoit  of  tha  parties. 
It  was  held  that  the  separation  did  not 
Deoeasarlly  make  the  verdict  vdd,  nor  so 
taint  it  sa  to  prevent  its  rec^tion.  Not  be- 
ing otherwise  attacked,  (and  the  same  is 
true  in  tbis  caaaj  it  was  held  good,  and  see 


the  many  cases  there  dted.  Also,  Miller 

V.  Mabott,  6  Iowa,  466;  Morrlstm  t.  Over- 
ton, 20  Iowa,  465;  Hamlltcm  v.  Barton. 
Id.  505."  This  decision  was  rendered 
under  Revision,  |  3075,  which  Is  Identi- 
cal with  sectlcm  2805  of  present  Code. 
As  said  In  Cook  v.  Walters,  supra,  "there 
Is  not  tiie  least  ground  for  an  Intlma- 
tloa  that  the  v«dict  had  been  dunged; 
that  they  had  been  tampwed  with;  nor  that 
the  verdict  was  dlflerait  from  what  it 
would  have  been  had  the  Jury  couttnued  to* 
gether.'*  That  appdlants  were  not  present 
at  ttm  time  the  Jury  ^raa  called,  and  the 
verdict  rendmd.  waa  their  own  &ult;  it 
vaa  during  the  regular  seadon  of  .the  oourt. 
and  had  appdlants  attended,  as  waa  thdr 
prlTll^e,  they  ml|^t  have  pdled  ^le  Jury 
If  they  dedred.  as  wss  done  In  Hdsw  v. 
Van  Dyke,  supra.  The  mae  fact  that  the 
Jnry  was  permitted  to  seal  its  verdlet  and 
separate,  by  leave  of  the  court,  does  not 
show  any  prejudice  to  appellants^  Jessnp  v. 
Railway  Co.,  (Iowa,)  48  N.  W.  Rep.  77, 
dted  by  appellants,  la  not  In  conflict  with 
tibe  cases  dted.  The  action  ot  tiie  court  con- 
templated ttie  polling  of  the  Jury  at  the 
time  the  verdict  was  to  be  returned.  The 
Jury,  upon  being  polled,  did  not  agree  to  the 
verdict  as  rendered,  and  this  court  held 
that  the  Jury  diould  have  ben  sant  out  for 
further  conaideratlon  of  the  case.  Our  con- 
clusion tuKui  the  whfde  reond  Is  that  the 
Judgment  of  the  district  court  must  be  af- 
flrmed. 


STATE  V.  8EBVBRSON  et  al. 
(Supreme  Court  of  Iowa.  Jan.  28,  1893.) 
LiQL'OH  NrwA xCB-rlNJC J." CTi ON— Evidence. 

1.  In  an  action  commenced  NoTember  12, 
1890,  to  enjoin  defendant  from  maintaining  a 
liquor  noiaance,  it  appeared  that  the  bailding 
was  one  of  pubUc  resort,  in  the  business  p«HtioQ 
of  the  dty,  and  waa  used  by  defendant  as  a 
general  store  and  pool  and  billiard  room.  The 
Milv  evldwee  of  sale  was  one  about  Jn|r  1st, 
ot  before  the  passage  by  coDsress  ckF  the  Wil- 
son MO,  prohlbitlnjr  the  sale  m  "original  pack- 
ages." add  Insufficient  to  warrant  a  finding 
that  defendant  waa  on  NoTember  12th  maintain- 
ing a  liquor  nuisance,  even  though,  at  a  search 
of  the  premises  October  4th,  a  amall  quantity  of 
liquor  was  found  in  a  shed  adjoining  the  build- 
ing; the  conclusion  being,  from  the  fact,  within 
*'common  Itoowledge,"  that,  after  the  passage 
of  the  Wilson  biU,  saloon  keepers  generally 
abandoned  the  tramc,  that  this  Hquor  was  the 
amount  on  hand  at  such  abandonment  by  de> 
feaidant 

2.  Where,  tn  an  action  to  restrain  defsnd- 
ant,  as  the  owner  of  a  certain  building,  from 

I  permitting  it  to  be  kept  and  used  as  a  liquor 
nuisance,  there  Is  do  eTideace  to  show  that  de- 
fendant knew  of  or  pOTmlttad  the  kee]^g  or 
selling,  an  injunction  was  prop«ly  refused. 

Appeal  from  district  court;  Winneshiek 
oonn^;  W.  A.  Hoyt,  Judge. 

AMOvembw  12,  1^0,  John  B.  Kaye,  county 
attorney,  oommenoed  this  action  In  equity  to 
enjoin  the  defendant  Seevereon  from  main- 
taining a  Uquor  nuisance  upon  the  premises  de- 
scribed, and  the  detoidant  Barthell,  as  owner 
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of  nld  ^«mIseB,  from  permttttng  the  ■am* 
tu  be  BO  kept  and  used.  BartUeU  answered, 
admitting  that  he  had  owned  the  prem- 
ises slnoe  September  9, 1890,  under  a  sheiifTft 
deed  en  a  foredoeure  sale  agabat  SeevCTSou; 
that  SeerexBon  and  wife  were  and  had  been 
In  poesearion  of  the  premises  tor  some  years; 
and  that,  after  acqnlrtaif  tttle,  he  leased  the 
premises  to  tliem  by  tbe  m<mdL  He  deeded 
that  Intoxicating  liquors  were  k^t  or  sold 
on  said  premises  with  Us  knowledge  or  con- 
sent, and  alleged  that,  upon  bedng  served 
with  notice  of  tUa  action,  he  caused  novice 
to  be  served  on  Seererson  to  ^t  tbe  prem- 
ises. Seererson  answered,  admitting  that 
BartheB  is  the  owner  of  flie  premises,  and 
denying  every  other  allegatloa  In  the  petl- 
tlon.  The  case  was  submitted  at  ttke  Feb- 
ruary term.  1S91,  and  Jndgincait  esitered  dis- 
missing the  aoti<m.  Notice  ot  appeal  was 
served  upon  the  proper  parties  tn  Angnst, 
isn,  and  ttie  deik  secured  his  fees  tor  a 
transerlpt 

Jolm  B.  Kaye.  for  the  State.  George  W. 
Adams  and  E.  B.  Acers,  for  appellees. 

GIVBN,  J,  The  case  bring  before  ns  lor 
bearing  de  noro.  we  Inquire  whether^  under 
the  erldenee,  the  i^alntlff  Is  entitled  to  In- 
Jiinctlon  as  prayed.  The  premises  described 
are  dtnated  In  tbe  bostauss  portion  of  the 
city  of  Deoorah,  and  had  been  owned  and 
oconpted  by  defendant  Seeyerson  as  a  reel- 
denoe  and  idace  of  buslnees  for  some  yean 
prior  to  September,  ISea  The  defoidant 
Barthell,  having  become  the  owner  of  the 
premises,  leased  the  same  by  tlte  cnonth  to 
deffendant  Seerason,  who  oontlnned  to  o& 
copy  them  untU  the  oommenoement  of  this 
action.  It  appears  that  Beeverson  had  been 
prosecuted  for  selling  Uquots  contrary  to  law 
la  1887. 1888.  or  188U,  anl  we  infer  from  the 
evidence  that  during  those  years,  or  some 
part  of  them,  he  had  maintained  the  prem- 
ises as  a  place  for  the  unlawful  keeping  and 
Baling  of  Intozloatlng  liquors.  The  inquiry 
now  before  ns,  however,  Is  wbetiier  tiie 
plaoe  was  so  or  need  at  the  time  oeC  the 
oommoioenient  of  thla  action,  November  12, 
IckjO.  The  evidence  relied  upon  by  appellant 
la.  In  subdtanoe,  this:  One  Anderson  testifies 
that  he  had  been  In  there  sevwal  times  the 
past  six  months,  nut  he  drank  a  i^ass  of 
beer  In  tiiere  last  summer.  "TUnk  it  was 
In  the  first  part  of  July."  That  Ed  waited 
on  him.  "He  gave  me  a  bottia  of  beer  the 
first  part  of  July.  I  paid  ^.20  ft>r  it  I  drank 
It  out  In  the  back  part  there.  Only  drank 
that  one  bottle  of  beer  there.  That  was  the 
time  the  original  package  was,  in  June,  or 
around  the  4th  of  T"i^  Wss  In  tiiere  efber- 
wards,  and  ue  said  he  did  not  have  anything 
to  s^;  after  the  or^ilnal  package  was 
stopped,  he  quit."  It  Is  a  matter  of  oommctt 
knowledge  that  about  chat  time  many  sa- 
loon keepers  engaged  In  selling  Intoxicating 
Uaaon  in  what  u>ey  claimed  to  be  (he  orlg' 


inal  package,  and  tluit,  upmi  tiie  passage  of 
wliat  is  oommonly  known  as  the  "Wilson 
Bill,"  by  coi^ress,  ceased  tiie  traffla  It  Is 
true  it  Is  not  pleaded  or  proven  that  tiie  de- 
fendant Seeverson  was  keeping  and  selUug 
intoxicating  liquors  as  the  agent  of  any  per^ 
son.  or  that  his  sales  were  in  tta  original 
package,  and  yet  we  think  the  known  fact 
so  far  explains  the  sole  to  Anderson  as  that 
we  are  not  justified  in  inferring  therefrom 
that  Seeverson  was  mafntaining  a  nnlsanoe 
at  the  eommenoemcnt  of  tide  action,  bi  No- 
vember, 1880.  Mr.  Haqreaves,  an  officer  of 
tiie  law.  and  Mr.  Seav^,  who  assisted 
testify  to  finding  one  small  keg  one  third 
fall  of  beer,  seven  half-pint  bottles  of  wUa- 
ky,  and  a  Jug  with  some  whUky  In  it,  in 
a  shed  bade  of  and  adjoining  the  main  hand- 
ing, when  making  a  search,  October  4,  1880. 
The  evidence  shows  that  Seeverson  and  lite 
wife  occupied  the  upper  rooms  as  their  teri- 
dence  during  all  the  time  tliey  were  in  the 
bonding;  tiiat  prevtons  to  October.  1800,  the* 
front  room  on  the  ground  floor  was  kept  by 
Mrs.  Seeverson  as  a  mluiUery  and  notion 
store;  and  that  in  the  next  room  a  smaU 
stock  at  groceries,  tobacco,  fldiing  tackle, 
etc..  was  kept  Mr.  ^rgreaves  states  tiiat, 
at  the  thne  of  die  search,  tiiete  was  nothing 
In  the  shed  except  three  trig  kerosene  cans, 
and  some  such  stuff.  There  were  no  bar  or 
cbairB.  There  were  a  few  alnsnfi  there, 
lliat  a  noti<Hi  ahotp  was  In  tbe  temt  room, 
and  In  the  next  a  MUard  or  pool  table,  and 
tiiat  the  next  was  vacant  It  would  seem 
from  this  evidence  that  the  grocery  burinees 
was  not  being  carried  on  In  the  premises  at 
the  time  of  the  seardi,  October  4tli,  but  tiie 
plaoe  was  one  of  public  resort  because  of 
tbe  pool  table  and  notion  store  being  kept 
titerefaL  Being  a  place  of  publlo  resort  tiie 
presumption  Is,  under  section  2882,  MoGlain'a 
Coue.  that  the  Uquors  found  were  kept  for 
unlawiul  sBl&  We  think,  however,  that  this 
presumption  is  so  far  rebutted  by  the  evi- 
dwoe  of  Anderson  as  not  to  warrant  the 
ooDCtuslon  that  liquors  woe  behig  kept  and 
sold  unlawfully  at  the  oommenoement  of 
this  action.  The  more  reasonable  conclusion 
is  that  these  llqnora  were  on  hand  at  the 
time  Seeverson  abandoned  the  ri^t  to  s^ 
tn  the  original  packages. 

Another  drcum  stance  reUed  upon  by  tbe 
plaintiff  is  flw  reputation  of  the  jfiaoe.  Mr. 
Hargreaves  states  tiuit  being  an  oOloer  off 
the  law,  he  was  around  the  town  moat  of 
the  time  during  the  summer  and  fall;  that 
he  did  not  hear  that  Seeverson  was  keeping 
a  saloon  In  tids  place;  that  he  did  hear  of 
a  good  many,  but  not  of  Ms;  tiiat  Seevenon 
might  have  run  the  saloon,  and  he  not  have- 
known  or  heard  of  it  Mr.  Seavey  states 
that  he  had  heard  much  about  it  latdy.  Mr. 
Gibson  states  that  he  had  heard  it  frequently 
said  that  Uquora  were  sold  there  about  the 
time  of  the  dedieatiMi  of  the  college.  We 
think  Mr.  Hargreaves  was  in  the  way  to 
know  the  reputation  of  the  place,  and  that 
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wbAt  Mr.  Olbfwn  beard  is  attributable  to  Its 
former  reputation,  rather  than  to  what  was 
beln^r  carried  on  about  the  time  of  the  coin- 
men  cement  of  this  suit 

Anotlier  droomstanoe  relied  upon  by  plain- 
tiff  Is  that  on  the  day  of  the  dedication  of 
the  college,  October  14,  1880,  large  numbers 
of  people  were  In  the  streets  lu  ttie  vicinlty 
«f  these  premises,  some  of  whom  were  seen 
stADg  In  and  out  of  the  boUdlng.  The  evi- 
deace  shows  that  a  great  many  persons  tIbU- 
ed  the  city  that  day,  and  that  the  streets  were 
thronged  with  peo^e.  In  the  business  parts 
of  the  town.  Mr.  Koye  testified  that  in  Oc- 
tober he  saw  fire  or  six  large-sized  kegs  of 
beer  on  the  train  coming  to  Decorah  marked 
"A.  R.  Beeverson."  It  Is  not  shown  that 
these  kegs  of  beer  were  shipped  to  Deoorah, 
or  that  they  were  ever  deUrered  to  this  de- 
fendant Seeverson.  Our  opinion  Is  that  the 
evldHwe  does  not  warrant  the  oonclu^n 
that  the  defoidant  Seeyerson  was  maintain- 
ing a  ntdaance,  aa  alleged,  at  the  time  of  the 
oommencemeDt  of  this  action.  There  Is  no 
eTiuence  whatever  to  show  that  the  d^end- 
ant  BartheU  knew  of  or  permitted  the  keep- 
ing or  selling  of  Intoxicating  liquors  upon 
said  premises  at  any  time  after  b»  became 
the  owner  thereof. 

Question  Is  made  as  to  the  right  of  John 
B.  Eaye  to  take  and  prosecute  tnis  appeal, 
but  tb»  view  we  take  of  the  ease,  upon  Its 
merits,  renders  tt  unnecessary  that  we  con- 
sider that  question.  Our  conclusion  Is  that 
the  Judgment  of  the  district  oourt  should  be 
afflrmed. 


ORBKN  at  aL  T.  NORTHWESTEBK  UVB 
STOCK  IN&  00. 

tOupiMs  Gomt  of  Iowa.    Jan.  28,  1803.) 

ISSCRASCE— CoXlHTIOSS  OF  Pol.ICV— WAIVElt. 

1.  Defendant  Insared  the  life  of  plaintiff's 
horse,  the  policy  providiDK  that.  In  ease  of  sick- 
ness or  acddeat,  the  ^untlff  riiould  at  once 
aotify  the  defendant    The  horse  was  taken 

Jnljr  14th,  with  "pink-eye,"  and  remained 
rick  till  July  22d.  when  he  died.  No  Dotip«  of 
the  sickness  was  fl^ven  to  the  defradant  Hddt 
that  the  policy  was  forfeited. 

2.  Part  of  tfae  premiam  fell  doe  July  lot. 
bet  was  not  paid  till  after  the  horse  was  taken 
sell,  and  another  installment  fell  due  and  was 
^aid  after  the  horse  died.  These  paymeots 
vere  retained  for  a  time,  and  tfae  money  was 
then  tendervd  back  to  the  plalntifl.  Eeld,  that 
defendant  did  not  thereby  wmlre  the  forfeiture 
«f  tfae  poU(7. 

Appeal  from  district  court.  Clayton  county; 
U  O.  Hatch,  Judge. 

Action  at  law  upon  a  policy  Insuring  one 
A.  T.  Lewis  against  the  loss  by  death,  caused 
by  disease  or  accident,  of  a  certain  bay  stal- 
Uml  Ttere  was  a  trial  by  jury,  and  a  vel- 
vet and  Judgment  for  the  plaintilb.  De- 
fendant appeals. 

Kauffman  &  Quemsey  and  J.  B.  Gorlett. 
tar  appellant  Alnsworth  &  Hobson  and  J. 
Larkin,  for  appellees. 


BOTHROOE.  J.  1.  TiM  pcdiey  upon  which 
the  suit  Is  founded  was  issued  to  A  T.  Lewis 
<Hi  the  22d  day  of  May,  1889.  It  insured 
Lewis  for  one  year  against  loss  by  death, 
caused  by  disease  or  acddent,  occurring  to  a 
bay  stallion.  The  amotmt  of  the  Insurance 
was  (700,  and  it  was  proTlded  in  the  policy 
that  the  loss,  if  any,  diould  be  paid  to  Oreen 
Bros.,  aa  their  Interest  mlj^t  ^pear.  The 
stallion  died  from  disease  on  the  22d  day  of 
July.  1888,  and  on  the  16th  day  of  January. 
1800,  Lewis  assigned  the  said  policy  to  the 
plaintiffs.  One  defense  to  the  policy  is 
founded  upon  a  clause  therein,  which  is  as 
follows:  "That  the  said  assured  has  agreed 
and  Is  required  to  use  all  due  diligence,  pre- 
caution, and  care  In  use,  and  for  the  safety, 
health,  and  preserration  of  said  lire  stock, 
and.  In  esse  of  sickness  or  acddmt  tlw  holder 
of  this  poIl(7  agrees  to  promptly  sammon 
to  his  aid  the  best  Teterlnaiy  surgeon  to  be 
bad  In  the  Tidnlty,  w.  If  none  can  be  had, 
to  otherwise  proTlde  the  best  sTallablB  care 
and  atteatlon;  otherwise  this  Insurance  rtudi 
be  Toid;  and  he  wbail  at  once  notify  this 
oompany  or  its  nearest  agent  of  the  fact  ot 
such  rickness  or  accident"  Tlie  stallion  be- 
came aide  on  the  14tjh  day  of  July.  1889,  with 
a  disease  known  as  "ptatk-eye*"  the  symp- 
toms of  whldi  disease  were  manifested  by 
stilbieas  In  Us  Umba  After  that,  and  up 
until  bis  death,  his  eyes  were  swollen  and 
watered,  and  were  of  a  i^nklsh  color.  His 
legs  and  chest  were  also  swollen.  On  the 
day  the  horse  was  taken  sick,  a  veterinary 
surgeon  was  summoned  to  attend  htm.  He 
was  called  from  a  distance  of  about  six 
miles.  He  examined  the  animal,  and  pre- 
scribed for  blm,  and  left  with  the  under- 
standing that  he  was  to  return.  He  did  re- 
turn four  days  afterwards,  and  gave  no  pro- 
srrlptlou.  because  he  thoni^t  the  bone  was 
better.  Under  the  terms  of  the  policy,  If  the 
Insured  failed  to  comply  with  the  proTislons 
requiring  notice  of  ^dmess  or  accident 
there  could  be  no  recovery  for  the  death  of 
the  hone;  and  it  Is  omceded  that  no  notice 
of  the  sickness  was  given.  The  court  la- 
atmcted  the  Jury  upon  this  feature  of  the 
case,  as  follows:  "The  policy  insures  against 
loss  by  death,  caused  by  sldmees  or  accident; 
and  any  illness  or  acddent  of  sudt  a  char- 
acter that  no  danger  of  death  is  thereby  sug- 
gested to  the  assured,  as  a  reasonable  man. 
Is  not  the  ddmess  or  accident  contemplated 
by  this  Btlpulatiou.  But  if  this  illness  or  ac- 
cident Is  of  such  a  character  as  to  indicate  to 
the  assured,  as  a  man  of  ordinary  reason, 
that  such  UlnesB  or  accident  endangers  the 
life  of  the  animal,  the  stimulation  under  c<hi- 
slderatlon  would  require  notice  of  such  sick- 
ness or  accident  to  be  given  to  the  company 
or  its  agent"  In  our  oidnlon,  this  direction 
to  the  JtuT  wss  erroneous,  when  applied  to 
the  tmdisputed  facta  of  the  case.  It  is  not 
our  purpose  to  review  the  evidence.  The 
fact  Is  undisputed  that  the  horse  was  sick 
I  and  diseased  <n  the  14th  day  of  the  month. 
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Tbere  ware  vnmlBtakAble  evldencei  of  dis- 
ease from  that  day  until  the  day  be  died. 
It  Is  true  that  the  condllltm  ctf  tb»  hone  was 
better  a  day  or  two  befwe  be  died.  Bnt  tiie 
erldence  of  disease  was  plainly  manifest 
from  the  diqr  It  was  dlsoovered  until  Its  fatal 
termination.  It  was  not  the  ease  of  a  mere 
accatdi  by  way  of  accident,  or  (rf  a  mere 
aUgbt  attack  of  ocdlc,  or  the  Ute.  It  was  a 
marked  d*TW<«ff,  wMch  continued  for  more 
tban  a  week,  and  then  terminated  fatally. 
It  was  stated  In  the  proofs  of  loss  that  tbe 
hone  was  takoi  sick  on  tbe  14tta  day  of  July, 
1880.  and  Oat  he  died  on  the  22d  day  of  that 
DKmlb;  lliat  he  was  taken  by  ^^tUEness  and 
swollen  legs,"  and  his  ^es  '*were  much  swol- 
len, and  pink  odor,  wIISl  hard  Iwealblng, 
wltii  eyes  nmtfnff  water.*'  It  q^peara  to  us 
that  under  snai  a  state  of  facts  ttiere  was 
no  question  which  the  plaintiffs  were  enti- 
tled to  h&ye  submitted  to  the  jury.  The  pro- 
Ttaton  of  the  ptdicy  imder  consideration  Is 
abaotata  It  Is  the  oontzact  whlcb  tbe  par- 
ties made,  and  are  required  to  perform,  and 
It  cannot  be  explained  awi^  or  evaded  by 
releadng  one  of  the  parties  from  the  obeorr- 
ance  of  Us  plain  provisknu. 

2.  Another  defense  taitmposed  Is  founded 
nptm  an  alleged  suspendon  of  the  policy  by 
reason  of  wmpaymmt  lA  prendum.  At  the 
time  the  Insurance  was  effectedt  Lewis  gave 
to  the  defendant  Us  promissory  note  for  tbe 
sum  of  $18,  payable  on  the  1st  day  of  July, 
188a  The  defoidant  duly  notified  him  of 
the  time  when  said  note  would  become  due. 
The  note  was  not  paid  wlkm  It  t>ecame  due. 
On  tile  IStb  day  of  July,  188B,  Lewta  trans- 
mitted tiie  m<»i^  to  the  defendant  In  pay- 
ment of  the  note,  and  gave  no  notice  that 
the  horse  was  then  sick.  There  Is  no  ques- 
tUm  that  the  failure  to  pi^  tfae  note  suspend- 
ed the  polkgr*  The  defmdant  claims  that 
the  aoceptsnee  of  the  money  In  payment  of 
the  note,  In  Ignorance  of  the  fact  that  the 
horse  was  timi  sick,  did  not  revive  tbe  pol- 
ler* The  court  instructed  the  jtuy  that  If 
the  horse  was  then  **slck.  In  such  sense  that 
It  was  the  duty  of  the  assured  to  notify  the 
company  of  such  richness,  and  tlie  assured, 
In  sm**'**!;  mon^,  Intoitionally  con- 
cealed the  fftct  of  the  sldcness  of  the  horse, 
sudi  paymoit  would  not  revive  the  policy." 
In  view  of  the  fact  that  we  have  found  that 
the  company  should  have  had  notice  of  tiie 
sickness,  this  Instruction  was  not  authorized 
hr  any  evidence  In  the  case. 

8.  There  was  another  premium  note,  which 
became  doe  after  the  horse  died.  The  as- 
sured forwarded  the  money  to  the  company 
to  pay  this  note,  and  it  was  received  and  re- 
tained for  a  time,  whoi  it,  and  tiie  mon^ 
recdved  on  the  note  which  was  not  paid 
when  due,  were  tendered  to  the  assured.  It 
Is  chiimed  bi  bdudf  of  plaintilEtt  that  the  de- 
tndant  thereby  waived  the  right  to  set  up 
the  defensM  upon  whlcih  It  relies  In  this 
case.  Tbe  court  Instructed  tiie  jury  that.  If 
the  assured  forfeited  his  rights  under  the 


policy  In  tbe  manner  alleged  by  defendant, 
tile  receipt  and  retentirai  of  tUa  mtmey  is 
not  a  waiver  of  defendant's  rlg^t  to  take  ad- 
vantage of  such  failure  In  this  action.  As 
we  have  found  that  the  assured  had  fbrf cit- 
ed his  rights,  there  could  be  no  waiver.  The 
policy  was  suspended  for  nonpayment  of  the 
premium  note  which  became  due  Jidy  1, 
1889,  and  tt  was  not  revived  by  a  payment 
received  by  the  company  when  the  horse  was 
rick,  and  In  ignorance  of  the  riidmesa  It  Is 
true  the  money  which  was  paid  on  both 
notes  was  afterwards  taidered  to  the  as- 
sured. This  was  not  a  tender  of  part  of  the 
amount  which  the  assured  claimed  for  the 
loss.  The  tender  was  made  within  a  rea- 
sonable time  after  tbe  pxot^  of  loss  maee 
made,  which  showed  that  the  horse  was  rick 
irtien  tiie  seomd  note  was  paid,  and  It  was 
made  to  avoid  any  claim  of  waiver.  And 
there  was  no  duty  devolving  on  the  defend- 
ant to  deporit  the  tendw  with  the  dwk  of 
the  district  court  As  we  have  seen,  the  de- 
fense was  complete  without  that  The  Judg- 
ment of  tbe  district  court  la  reversed. 


BAXTER  T.  CHICAGO,  R,  I.  &  P.  RT.  CO. 
(SopruiM  Court  (tf  Iowa.  Jan.  81.  1803.) 

BULKOAD  OOHFAIIIB* — JTSaLMBHflS  — OsSTEVaV- 

ma  HiQBVAT  —  pLSAOiHe  Aso  Faoov  —  Dam- 

1.  Wbeie  a  complaint  states  tiiat  defendant 
railroad  company  **ki1Ied  and  ertppled"  a  steer, 

and  caused  it  to  be  hauled  from  its  track  and 
placed  on  a  public  bixhway,  and  that  plalntlCTa 
team  was  friKhteoea  thereby,  and  ran  away, 
thus  caustns  him  to  be  thrown  from  his  buggy 
and  injured,  he  need  not  prove  that  defendant 
killed  and  crippled  tbe  steer;  the  gist  of  the  so- 
tion  being  derendaut^s  negligenoe  In  placing  It 
on  the  highway. 

2.  On  an  issue  as  to  whether  or  not  defend- 
ant's train  crippled  the  steer,  a  witness  testified 
that  be  saw  a  train  pass,  heard  the  whistie  of 
the  locomotlTe,  and  saw  ootUe  running  away. 
Immediately  afterwards,  wltoeee  went  to  the 
cattle  guard  on  defendant's  track,  and  found 
the  steer  in  it  From  its  pomtion  It  appeared 
that  it  could  not  have  i>een  there  b^re  the 
train  passed.  Hdd,  that  the  erldenoe  was  anffl- 
cieint  to  show  that  defmdant^s  train  canoed  the 
crippling  of  the  steer. 

3.  It  appeared  that  the  steer  waa  taken 
from  the  cattle  guard  by  defendant* i  employee, 
and  killed.  Theto  was  evidence  to  show  that 
the  section  hoes  left  the  carcass  at  a  polDt 
about  20  feet  fnnn  the  track,  that  he  ttAA  the 
owner's  son  to  do  what  he  pleased  with  It,  and 
that  It  was  deposited  on  the  highway  by  others 
than  the  employes  of  defendant  Hdd,  that  it 
was  the  duty  of  defendant's  employes  to  remove 
or  bury  It  in  order  to  prevent  U  from  beooming 
a  nuisance  to  the  public,  and  tfae  fact  that  they 
permitted  others  to  do  bo  wSl  not  absolve  de- 
fentlnnt  from  liability  forinjariee  resulting  front 
negliRpnee  In  such  removal. 

4.  Tbe  fact  that  the  section  boM  and  hia 
men  were  not  employed  on  tbe  section  wher^ 
the  iteer  was  found  cannot  be  urged  against 
their  niithority  to  remove  It,  or  caiifte  it  tn  h«> 
removed,  where  It  appears  that  it  was  thdr 
duty  to  remove  obstructions  from  the  Trar>k 
whenever  found, 

5.  Where  plaintiff  testiSed  that  he  had  uvl 
lost  a  day  from  work  by  reason  of  the  injury, 
but  that  ne  coold  not  do  as  much  work  as  he- 
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ton  it  •ecmTed,  evidence  as  to  the  raloe  at  hit 

time  per  daj  waa  proper^  admitted,  as  fninish- 
\ng  tbe  jury  a  basie  on  which  to  estimate  the 
aggr^Eta  of  hla  damage  oa  aooonnt  of  the  In- 
iory. 

Appeal  from  district  court,  Mahaska  coun- 
ty; A-  R.  Dew^,  Jadge. 

About  the  1st  of  November.  1890,  then 
waa  found  in  a  cattle  guard  on  the  deftmd- 
■nt^  road  a  crippled  steer,  which  was  talcen 
oat  and  drawn  to  a  place  on  the  pubUc  high- 
way near  whore  ttie  same  Is  crossed  by  the 
defendant's  road,  and  left  titiere  dead.  As 
the  plaintiff  was  passing  alonx  the  pnbllc 
highway  with  his  team  and  buggy,  the  team 
took  fright  at  the  steer,  and  ran  np  a  bank, 
Dpsetttng  the  baggy,  throwing  the  plain- 
tiff to  the  ground,  and  inflicting  injuries, 
to  his  damage,  tor  which  this  action  is 
brought.  There  were  a  TenUct  and  judgment 
for  the  plaintiff,  from  wbldi  the  daCendant 

T.  B.  Wrl^t  and  Seevers  ft  Seerers,  for 
^ipellaiit.  Bolton  &  McCoy,  for  appellee. 

GRANOBR,  J.  The  presentation  of  the 
case  in  this  court  inrolyes  several  com- 
plaints as  to  the  action  of  the  district  court, 
each  of  which  will  be  noticed. 

1.  The  petition  contains  this  averment: 
"That  the  railroad  company  had  killed  and 
crippled  a  large,  white  steer,  which  they 
had  hauled  out  from  the  track  onto  the  edge 
of  this  narrow  passage  leading  to  the  track 
of  the  railroad."  The  court,  in  stating  the 
dalm  of  the  plaintiff  in  its  instmctlons,  sub- 
stantially repeated  It  In  Its  third  instruc- 
don  the  court  said:  "Before  the  plaintiff 
can  recover  In  this  case,  be  must  tiave  es- 
tablished, by  a  preponderance  of  the  evi- 
dence, the  following  propositions:  (1)  That 
lie  has  tteen  Injured  sulMtantlally  as  claimed 
by  him;  (2)  that  the  same  was  caused  by 
the  defendant  placing,  or  causing  to  be 
placed,  apon  the  public  highway,  the  body 
of  the  white  steer,  as  stated;  (3)  that  said 
htjury  was  caused  by  the  team  of  plaintiff 
becoming  scared  or  frightened  at  said  steer; 
(4)  that  said  injury  was  wholly  without 
negligence,  or  want  of  proper  ,  care,  on  the 
part  of  plaintiff.  If  yoa  fall  to  And  affli'ma- 
tively  on  each  and  all  of  these  propositions, 
then  yon  should  return  a  verdict  for  defend- 
ant" The  following  is  a  part  of  the  fifth  in- 
struction: "If  yon  find  from  the  evidence, 
as  herein  directed,  that  the  defendant  com- 
pany had  killed  or  crippled  a  steer,  and  that, 
through  their  direction,  or  the  direction  of 
th^  servants,  agents,  or  employes,  had 
placed  the  carcass  of  the  same  upon  the 
pnbUc  highway,  substantially  as  charged, 
•  •  •  then  you  should  find  for  the  plain- 
tiff" It  U  said  that,  conceding  the  third 
Uutmctlon  to  be  correct,  the  fifth  cannot  be, 
because  the  averment  of  the  petition  is  that 
the  defendant  killed  and  crippled  the  steer, 
and  the  third  Instruction  directs  that  to  re- 
cover the  plaintiff  must  establish  that  "he 


was  Injured  eutistantially  as  dalmed."  It 
is  then  said  that  the  fifth  taistniction  'VII- 
rects  the  Jury  that  the  plaintiff  oonld  recover 
if  the  defendant  either  killed  or  crippled 
the  steer."  The  criticism  la  without  merit 
because  the  instruction  does  not  direct  a 
recovery  If  the  defendant  either  killed  or 
crippled  the  steer,  but  It  does  if  it  killed  or 
crippled  the  steer,  and  placed  the  carcass 
upon  the  highway,  substantially  as  charged, 
l^e  clause,  "substantially  as  charged,"  baa 
no  refer^ce  to  the  statement  that  the  de- 
fendant killed  cx  crippled  the  steer,  for  the 
act  of  killing  or  crippling  Is  no  part  of  the 
charge  on  which  a  recovery  is  sought  The 
charge  upon  which  the  plsintlfl  seeks  to  re- 
cover is  negligence,  and  it  is  nowhere  said 
In  the  petition  that  the  feiiHng  or  crippling 
of  the  stew  was  negligently  d<nie.  The 
gravamen—the  sabstantial  cause— of  the  ac- 
tion Is  the  negligent  act  of  the  defendant 
charged  by  the  plaintiff  as  the  cause  of  his 
injury.  Keeping  this  in  view,  we  may  be 
aided  In  the  disposition  of  this,  as  well 
as  of  other  propositions  presented.  The 
charge  in  the  petition  Is  tliat  "it  was  n^ll- 
gence  on  the  part  of  the  defendant  to  haul 
said  steer  out  on  the  public  highway  at  a 
IK>int  where  It  would  not  be  seen  by  teams 
nntll  they  were  right  upon  it;  *  *  *  ttiat 
ssld  negligence  caused  the  jdainttff's  Injury." 
etc  The  allegation  as  to  the  steer  being 
killed  or  crippled  was  only  to  show  a  ne- 
cessity for  the  company  to  act  in  Its  remov- 
al. Bven  though  alleged,  It  was  not  neces- 
sary for  the  plaintiff  to  prove  how  the  steer 
became  injured  ta  the  cattle  guard.  If  he 
proved  that  the  steer  was  there,  and  the 
defendant  negligently  moved  it  onto  the 
highway,  so  as  to  cause  the  injory  to  him, 
he  proved  the  cause  of  action  substantial- 
ly as  charged.  It  was  Immaterial  whether 
the  defendant  killed  and  crippled  the 
Bteer,  or  killed  or  crippled  it  Hie  third  in- 
structiou  does  not  make  the  fact  of  the  kill- 
tog  and  crippling  of  the  steer  a  condition 
necessafy  to  a  ri^t  of  recovery,  as  appel- 
lant seems  to  believe.  It  first  required 
proof  that  the  plaintiff  was  "injured  sub- 
stantially as  claimed ;"  second,  that  such 
injury  was  caused  by  placing  the  body  of 
the  steer  on  the  highway;  and,  third,  that 
the  team  was  frightened  by  It  It  does  not 
contain  even  an  indirect  reference  to  the 
killing  or  crippling  of  the  steer.  The  har- 
mony of  the  Instructlom  would  have  been 
better  preserved  if  the  court  had  omitted 
from  the  fifth  the  requirement  as  to  "killing 
or  crippling,"  but  there  is  no  such  defect 
as  to  justly  a  finding  of  prejudicial  error. 

2.  It  is  next  said  that  the  instroctioQS  are 
erroneous  because  there  is  no  evidence 
tending  to  show  that  the  def^dant  either 
killed  or  crippled  the  steer.  A  Mr.  Bureman 
testified:  "I  heard  the  train  pass  through 
my  fi^d.  I  heard  the  locomotive  whistle 
when  they  were  at  the  wagon  road,  and 
saw  the  cattle  running  away.  I  went  down 
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to  see  If  aajtUng  had  got  cangbt  and  I 
ftmnd  tliat  ateer  Ijliiff  rlffht  in  the  cattle 
guard,  bat  he  ms  not  dead."  It  seems  that 
the  cattle  were  at  the  track  when  the 
train  passed,  and  were  frightened  by  tt 
When  it  had  passed,  the  steer  was  In  Hie 
cattle  guard,  and  from  other  evidence  It 
apjtears  that  its  poalttoQ  was  ndi  that 
It  had  to  be  removed  or  pulled  out  of  the 
way  before  the  next  train  could  pass.  It 
could  not  hare  been  there  then,  before  the 
train  passed  that  Bureman  saw.  It  mast 
hare  gone  into  the  cattle  guard  as  the  tnfai 
passed.  Such  evidence  affords  a  very  rea- 
sonable supposition  that  the  train  caused 
the  steer  to  go  into  the  cattle  guard,  and 
hence  caused  its  crippled  condition,  of 
which  condition  there  can  be  no  doubt 
Such  erldence  might  not  be  snffldent  to  rtiow 
that  the  defendant  wrongfully  Injured  the 
stew,  nor  Is  such  a  proposition  taiTcdTed  In 
the  case. 

3.  It  to  also  dafaned  tiiat  the  instructions 
are  erroneous  because  there  is  no  evidence 
that  the  emjdoyes  of  the  defendant  com- 
pavj  placed  the  steer  in  or  near  the  high- 
way where  plaintiff's  horses  became  frlg^it- 
ened.  One  Waller  was  the  section  foreman, 
and  he  and  other  section  men  were  there 
when  the  steer  was  removed.  Tbe  steer, 
when  ftonnd,  was  on  the  track,  and  had  to 
be  removed  for  the  passage  of  trains.  For 
one  train  to  pass,  Waller  and  the  others 
pulled  its  head  back  from  the  track,  and 
hsdA  It  It  was  then  lemoTOd  from  the  cat* 
tie  guard.  The  distance  from  the  cattle 
guard  to  the  place  where  the  steer  lay  was 
between  22  and  28  feet  There  to  a  con- 
flict In  the  evidence  as  to  who  caused  the  re- 
moraL  ^nillun  Waason  is  a  son  of  the 
owner  d£  tbe  steer,  and  he  was  present 
when  the  steer  was  removed.  The  steer 
waa  moved  hitching  to  It  a  team  bdong- 
Ing  to  one  Mttdiam.  There  to  evldaue  to 
show  that  the  team  was  hitched  to  the 
steer  while  It  was  <»i  the  cattle  guard,  and 
ttiat  It  was  drawn  to  ttie  place  near  ttie 
highway,  and  that  afltCham  drove  the  team, 
nnd  he  waa  not  an  em^ye  of  the  compai^. 
Tlie  following  to  a  part  of  WDUam  Wasson's 
testimony:  "Qimtlcm.  You  may  state  wheth- 
er or  not  the  section  foreman  requested  you 
to  get  a  rope.  Answer.  They  said  If  they 
had  a  rope  they  would  Annl  It  off,— If  I 
would  get  a  rope,— and  told  me  to  get  a 
rope,  and  I  got  It  CHd  use  the  rope 
yuu  got  In  hauling  the  steer  to  where  th^ 
left  it?  A.  Tea,  sir;  they  did."  It  does  not 
appear  that  WllUam  Wesson  had  any  au- 
thority v^tevnr  In  regard  to  the  steer,  nor 
that  he  assumed  any.  Mor  was  there  any 
person  present  anttiorbed  to  do  anything 
with  the  steer,  except  the  employee  of  the 
company;  and,  conceding  their  dn^  to  hare 
been  limited  to  keeping  the  track  dear,  It 
follows  that,  In  removing  the  steer  from 
the  tnuft,  Ihey  must  remove  It  to  some 
^aee.  After  the  team  waa  hitched  to  the 


steer  to  remove  It,  It  was  killed  by  young 
Waason,— as  he  clalma,  at  the  suggestion  of 
the  section  boss;  but  we  think  that  a  mat- 
ter of  no  importance.  The  steer  was  eo 
crippled  that  It  abouid  have  been  killed. 
From  the  very  nature  of  the  situation,  It 
could  not  be  supposed  that  tne  carcass 
would  be  left  as  a  stents  beside  the  track. 
The  situation  required  such  a  dtsporttiw  aa 
would  avoid  a  public  nuisance,  and  there 
la  testimony  tending  to  show  that  It  waa 
the  duty  of  the  section  men  to  bury  the 
steer;  and  it  was  afterwards  burled  by  sec- 
tion men,  but  not  those  present  at  the  re> 
movaL 

There  to  some  oontentton  as  to  the  re- 
moval, and  In  Ihto  reapect  appelant  coatomla 
that  the  section  men.  oidy  removed  the  steer 
from  the  cattle  guard,  and  that  the  further 
removal  waa  by  the  son  of  the  owner,  or  at 
least  not  the  employes  of  the  company; 
and  there  to  testimony  to  the  effect  that 
wh«i  the  steer  was  off  the  cattle  guard  the 
section  boss  said  to  William  Wesson:  "There 
Is  your  steer.  Ton  can  do  lAat  yoa  please 
with  him."  Neither  uasson  nor  any  other 
penon  preeemt  waa  authorised  to  relieve  the 
oompany  of  the  responsibility  for  a  proper 
removal  of  the  steer.  Oonoedlng  ttiat  It 
could  have  tamed  It  over  to  the  owner,  and 
thus  ended  Its  responsibility  for  the  proper 
care  of  It,  It  oonld  not  end  Its  responsibility 
by  turning  it  over  to,  or  permitting  those 
«iio  were,  in  tt  legal  aeon,  strangers,  to  take 
charge  of  It  for  removal  to  a  proper  plaoe. 
If  the  section  boas  bad,  In  terms,  directed 
the  Bte&e  to  be  left  where  It  waa  left,  It 
seems  to  us  no  reasonaUe  doubt  oonld  be 
entertained  of  the  HaWUty  of  the  oompany 
for  resulting  damage,  because  the  attire  act 
would  have  been  Invcdved  in  tbaX  of  remov- 
ing It  from  the  track,  and  the  tow  would  not 
permit  it  to  be  done  In  each  a  manner  as  to 
consutute  a  pnUIo  mdsanoe.  No  more  will 
the  law  permit  the  oompany  to  escape  re- 
sponsibility by  permitting  others  to  do,  In 
any  Improper  manner,  ^that  It  should  have 
done  In  a  proper  manner.  All  that  waa 
done  was  under  the  eye  of  tbe  employes  of 
the  oompany,  npon  whom  devolved  the  duty 
of  a  pn^r  removal  and  disposition,  and  all 
that  was  done  was  derigned  for  that  pur- 
pose. We  may  further  say  that;  while  the 
fact  to  maoti  In  doubt,  there  to  testimony 
from  which  the  ^ury  oould  have  fomid  that 
the  steer  was  placed  In  the  highway  by  the 
direction  of  the  section  b<Ms;  not,  perhapa. 
In  terms,  bnt  nnderstandlngly. 

Because  It  to  so  aUled  to  the  foregoing 
proposition,  and  Is  Involved  to  such  an  ex- 
tent In  its  dlscQBSlon,  we  here  notice  the 
<daim  of  appelant  that  the  seotlon  boss  and 
men,  in  placing  the  steer  on  the  highway, 
were  not  acting  within  the  scope  of  their 
employment  In  removing  the  steer  from 
the  track,  they  were  unmistakably  acting 
within  such  a  scope.  We  have  sold,  and  we 
hold,  that  the  authority  to  remove  tiie  ^teer 
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from  the  tnek  derolred  upon  the  employM 
«<  the  company  the  duty  ot  maUnff  auch  a 
disposition  of  It  as  wonld  not  oonsittnte  b 
public  nolaanca  Such  a  rule  la  demanded 
by  the  plalneat  eonaideratlona  of  publio 

It  appean  that  Waller  and  bis  men  wem 
not  employed  on  the  particular  section 
where  ttie  steer  was  found,  and  MOt  point  to 
ntged  as  agahist  tbetr  antliorlty.  It  does, 
Iwwerer,  appear  that  It  was  thrfr  doty  to 
dear  ttw  tra^  of  obatmetlans  at  lliat  point, 
U  known  to  them;  and  such  a  duty  would 
carry  with  It  the  obligations  for  a  proper 
discharge  of  It  as  to  the  public;  at  least, 
BO  far  as  not  to  oreate  a  milsuice.  No  Um- 
itatioD  of  enq»k>ym6Dt  would  be  available  to 
the  oompauy,  as  against  such  a  rule.  We  are 
referred  to  several  authorities  sustaining  the 
rule  that,  beyoood  the  soope  ot  tiielr  employ- 
ment, a  master  la  not  liable  for  the  torta  of 
bis  aerranti,  and  the  rule  la  not  to  be  oues- 
tloofid.  In  Oils  connection  appellant  Quotes 
from  HaU  v.  Lord,  3»  N.  Y.  Sbi,  a*  foUows: 
"It  cannot  be  presumed  that  a  master,  by 
intruBtiiig  bis  servant  with  his  pn^er^,  and 
conferring  power  1^Hm  Um  to  tranaact  bis 
badness,  fliereby  authorises  him  to  do  any 
act  for  its  protcctioB  tbat  he  could  not  law- 
fully do  himself,  If  present"  CosnBoent  up- 
on that  case  win  serve  to  show  a  dtsttaietlati 
of  this  ease  from  those  cited.  Emphasis  Is 
placed  In  aivument  upon  the  thought  that 
the  master  will  not  be  pmsnmed  to  ha-re 
authorized  an  act  in  the  discharge  of  a  duty 
by  a  servant  "that  he  oould  not  lawfuDy  do 
Umself,  If  present"  Hie  rule  Is  then  ap- 
plied to  tbia  case  saying:  "Nor  oould  the 
defendant,  U  personally  preaont,  have  )aw- 
foDy  placed  the  steer  on  or  near  the  high- 
way, and  thereby  created  a  nuisance."  In 
toe  Mall  Case  the  cause  of  action  was  a 
willful  trespass.  In  an  ualawfid  searoh  of  a 
person  by  employes  In  tbe  defendant's  stmv, 
to  discover  property  supposed  to  be  con- 
cealed; and  the  language  quoted  ha*  ref- 
ereooe  to  such  a  state  of  facta.  The  case 
houa  that  aucb  aots,  not  being  shown  to 
kava  been  authorised  by  tbe  master,  will 
Bot  be  presumed  to  have  been,  merely  by 
tBCrosUng  the  servant  with  hto  property, 
where  the  aet  would  be  unlawful  for  the 
master  himself.  Or  it  Is  pecbaps  more  ac- 
cnrate  to  say  that  suah  a  statement  apptais 
by  way  of  argument  in  the  case.  In  tbe 
Mall  Oaae  the  cause  of  action  was  for  wiUfal 
edseosiduct  In  the  search  of  a  person  by  the 
employes  of  the  defendant  This  oaae  does 
not  Involve  a  question  of  Ibe  willful  or  ma- 
ttdona  conduct  of  the  employes  of  the  de- 
fendant company,  but  the  negligent  dls- 
cfaaiie  of  a  duty  to  which  they  were  aa- 
ri0Md;  and  tbe  qneetUm  of  what  tbe  de- 
fendant oould  hare  lawfully  done,  if  pres«it, 
la  no  way  afleota  Its  liability.  It  authorised 
the  removal  of  the  steer.  Tbe  act  of  re- 
moval necessarUy  Involved  a  discretion,  to 
wme  extent,  or  an  es^rdse  of  Judgment,  as 
v.54H.w.no.4— 23 


to  the  manner  of  maoval,  on  the  part  ef 
the  employes,  and  Hie  nagUcenoe  complained 
of  Is  as  to  the  dtacharge  of  tUs  4ioty.  I'be 
authorities  dted  axta  without  application.  It 
may  be  "furtJwr  stated  that  the  rale  contend- 
ed for  Is  not  In  hann«ny  wUb  that  an- 
aeunoed  in  MoKlnley  v.  Bailway  Oo..  44 
Iowa.  314,  which  has  rinoe  been  followed  tn 
tUs  state. 

These  oonalderatkms  dispose  of  the  oom- 
plalnts  aa  to  the  fifth  Instmotlan  given  by 
the  court,  and  the  refusal  to  give  the  fourtb 
and  fifth  InBtmctJona  asked. 

4.  Tbe  petition  shorn,  by  way  of  damage, 
that  from  the  tlrae<rfthe  mjuiy  iftalntlfr  "has 
been  unable  to  work."  On  ttie  trial,  after 
other  testimony  by  him  as  to  bis  Injuries,  and 
the  work  he  has  done,  the  following  ap- 
pears: "Queatkm.  Have  yoa  been  laid  up, 
Ur.  Baxter?  Answer.  Not  a  df^.  Q.  All 
yon  daim  la,  you  are  not  able  to  do  as  much 
w<iH^  as  you  did  beft)re?  A.  No.  I  have  not 
I  do  what  I  can."  Tbe  plaiadfl  vnm  after- 
wards recalled,  and  ma  adced:  "Q.  What 
to  your  time  worth  a  day?"  Tbts  was  ob- 
iectsd  to  1^  tbe  detodant  becanse  Inoom- 
petoit.  Immaterial,  aad  Unrievant  TSm 
jecdon  was  overruled,  and  tbe  defendant  ex- 
cepted, and  tbe  wUnsas  answered:  "I  tidnk 
It  woald  be  worth  $1  per  day."  It  Is  urged 
that  as  the  plalatifr  had  not  lost  a  day,  tike 
evidence  as  to  ^  value  of  hto  time  per  day 
fumULBd  an  improper  baato  to  estimate  tbe 
damage.  Evidence  la  the  oaae  enabled  tbe 
Jury  to  eattmate  approximately  the  aggre- 
gate loss  of  tlBie  beoaase  of  tbe  IncJury.  Tbe 
vatoe  of  hto  time  p»  day  weidd  enable  tbe 
Jury  to  measure  Hie  aggragate  of  hto  dam- 
age. The  FullBg  was  net  error.  From  tbeaa 
conclusions  the  ^idgment  should  be  affirmed. 


REID  V.  COOK. 
(Supreme  Court  of  Iowa.   Jan.  31,  189S.> 
BsruKMATio?:  of  Lease— Etidrxce  op  MiktaKB. 

Id  bd  action  to  reform  a  wrlaea  lease  for 
oertain  land,  wbexa  tbe  rent  wai  to  be  paid  in 
com,  it  was  claimed  that  by  mutual  mistake  an 
agreement  had  been  omitted  that  the  com  was 
to  be  mee^ared  in  tbe  crib  at  4,000  cubic  inches 
to  the  bushel.  It  appeared  that  a  priiw  lease 
had  been  made  by  the  parties  where  the  com 
waa  so  measured.  There  were  admissions  by 
the  lessor  that  tbe  amount  of  com  wa*  to  be 
found  ai  under  the  prior  Isoae,  and  there  wai 
evidence  tbat  ddlveiy  was  made  where  there 
were  do  means  of  welding  the  com,  and,  when 
it  was  in  the  crib,  the  lessor  bad  H  measured. 
sad,  tbat  tbe  evidence  was  suffident  that  there 
was  a  mutual  mistake  In  omlttiog  from  tha 
lease  ao  agreement  that  tbe  com  should  be 
measured. 

Appeal  from  district  court,  Fremont  coun- 
ty; A.  B.  Thoruell,  Judge. 

R.  O.  OompbeU  and  W.  K.  AUtcbeU,  for  ap- 
pellant Samuel  Holmes,  for  appeUee. 

KINNE,  J.  1.  As  finally  amended,  tbe 
pleadings  having  raised  an  ei]altable  Issue, 
the  case  was  tried  as  an  oqulty  cause. 
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Plaintiff's  claim,  In  substance.  Is  that,  by  a 
written  contract,  he  leased  defendant  his 
corn  land,  consisting  of  116  acres,  for  which 
defendant  was  to  pay  as  rent  1,740  bushels 
of  good,  marketable  com,  cribbed  on  the 
premises;  and  said  rent  was  also  to  be  treat- 
ed as  a  settlement  of  a  balance  of  rent  due 
for  the  year  1890;  that  In  fiict  defendant  de- 
livered but  1,313  bushels  of  corn;  and  there 
Is  now  due  him  for  balance  of  com  not  de- 
llTered  $170.80.  Defendant  claims  the  rent 
was  to  be  15  bushels  per  acre,  delivered  In 
pinintjff's  cribs  on  the  land,  and  avers  that  he 
has  more  than  compiled  with  his  contract 
He  also  claims  that,  at  the  time  the  lease 
was  executed,  plaintiff  falsely  r^resented 
that  there  were  116  acres  of  com  land  on 
snid  leased  premises,  and  defendant,  relying 
thereon,  agreed  to  pay  15  bushels  per  acre 
rent.  In  all  1,740  bushels.  That  In  fact  there 
were  but  110.78  acres  of  corn  land.  He  also 
avers  that  mutual  mistake,  at  the  time 
the  lease  was  made,  the  amount  of  com  land 
was  stated  thweln  -at  116  acres,  when  hi  fact 
it  was  110.73,  and  that  satd  mistake  was  not 
discovered  until  afterwarda  That  at  the 
time  the  lease  was  made,  it  was  the  agree- 
ment and  Intmtion  to  state  therehi  that  the 
com  delivered  on  the  premises  should  be 
.  measured  la  the  crib  at  the  rate  of  4,000 
Inches  to  the  bushel,  as  was  the  custom  in 
that  n^s^borhood.  That  by  mutual  mistake 
said  agreement  was  omitted  from  said  lease. 
He  prays  that  the  lease  be  reformed  in  these 
respects,  so  as  to  express  the  intent  of  ^e 
parties.  PlaintUT  hi  his  reply  denies  all  the 
auctions  of  the  answer  except  as  admitted. 
The  court  reformed  the  lease  as  prayed,  as 
to  the  measurement  of  tiie  com,  dismissed 
plaintiff's  action  at  his  costs,  and  he  appeals. 

2.  But  two  questions  are  presented  by  this 
record,  viz.  that  the  court  erred  In  reforming 
the  contract,  and  that  in  any  event  plaintiff 
has  not  received  the  rent  due  him.  The  law 
applicable  to  the  reformation  of  written  In- 
struments is  so  certain  and  clear  as  to  need 
no  dtatien  of  authorities.  It  is  a  question 
simply  as  to  whether  the  evidence  shows 
such  a  case  as  Justifies  us  In  saying  that  there 
was  a  mutual  mistake.  Without  referring  to 
the  evidence  In  detail,  we  think  the  court  be- 
low properly  foimd  that  the  contract  s'  ouM 
be  reformed.  The  admissions  of  plaintiff, 
coupled  with  the  other  evidence  addaced, 
clearly  show  that  the  amount  of  com  was  to 
be  determined  in  the  same  manner  as  It  had 
been  under  the  prior  lease,  by  measurement 
In  the  crib.  Further  support  Is  given  to  this 
conclusion  from  the  tact  that  the  Icnse  itself 
did  not  provide  as  to  how  the  number  of 
bushels  should  be  determined,  whether  by 
weight  or  measurement,  and  the  fact  that  de- 
livery was  to  be  made  In  the  crib  on  th^ 
place,  where  no  means  had  been  provided  for 
weighing  It  Again,  when  the  com  had  been 
placed  In  the  crib,  plaintiff  Bent  a  mnn  there 
to  measure  it  From  the  s '  iiud  ntlier  facts  in 
Midence,  we  think  tt  deaily  and  satisfactori- 


ly appears  that  there  was  a  mutual  mistake 
In  omitting  this  agreement,  as  to  how  tbo 
amount  of  com  should  be  ascertained,  from 

the  lease. 

As  to  plaintiff's  contentl<m  titiat,  even  under 
the  lease  as  reformed,  he  has  not  received 
the  fall  amount  of  com  due  him  as  rmt.  we 
think  it  clearly  appears  that  there  Is  no  jost 
ground  for  such  claim.  Tbe  burden  la  on  him 
to  show  that  fact,  if  It  exists,  and  the  evi- 
dence falls  far  abort  of  establishing  It  Th« 
JndgmMit  at  the  district  court  Is  affirmed. 


McMTJRRAT  v.  OAPITAL  INS.  00. 
(Supxems  Ooort  of  Iowa.  Jan.  SI,  1893.) 

lasCRAKCX— Title  to  Propbrtt— Uxoccupibd 

House. 

1.  Where  •  fire  Intorance  policy  eontalns  a 
wairanty  that  the  assured  is  the  unconditional 
crwner  of  the  propert7  iasured,  and  provides  that 
a  breach  of  warran^  avoids  the  policv,  the  in- 
surance company  will  not  escape  liability  be- 
cause the  assured  has  a  contract  for  a  deed  ot 
tbe  property,  if  the  company  was  informed  as 
to  the  tifle  when  the  Insurance  was  applied  £(»■, 
but  issued  the  policy  with  such  warranty,  and 
accepted  the  premium  therecm. 

2.  In  an  action  od  a  fire  insurance  policy, 
it  appeared  that  plaintiff,  at  the  time  of  the  fire, 
bad  Deen  absent  several  montha  His  family 
had  been  away  eight  daya  on  a  vlrit  The  fur> 
nitore  was  left  In  the  hoose,  and  relatives  went 
there  daily.  There  was  no  intent  to  abandcm 
the  house  as  a  home.  Hdd,  that  the  house  was 
not  vacant  or  unoccupied,  within  the  policr. 
which  provided  that  the  insured  property  should 
not  beoKne  vajcant  or  unoccupted,  or  remain  so 
for  five  consecutive  dajs. 

Appeal  from  district  court,  Koasath  cotm- 
ty;  George  H.  Garr,  Jndga 

Action  on  a  p<rfl^  of  Are  inmranoa  There 
was  a  trial  by  ivaj,  and  a  verdict  and  judg- 
meat  in  favor  of  pbintiff.  The  defesidant  I4>- 
peala 

Read  &  Bead,  tar  i^peUsat  George  B. 
OlaAe,  fbr  appeDee. 

ROBINSON,  O.  J.  In  February,  IfiSO,  de- 
fendant issued  to  plaintiff  a  policy  Insuring 
him  against  loss  or  damage  by  fire  to  the 
amount  of  $500  on  his  dwelling  house,  situat- 
ed in  Algona,  and  $300  on  his  furniture  and 
other  household  property  contained  in  tbe 
house.  In  August,  1890,  dtulng  tbe  term  cov- 
ered by  the  policy,  the  house  and  most  of  tbe 
personal  property  were  destroyed  by  Are. 
The  plaintiff  demands  judgment  on  account 
thereof  for  $800  and  Interest  The  defendant 
denies  liability  for  the  loss  on  tbe  aUegetl 
ground  tli9t  foiiditlonB  of  the  policy  were  vio- 
lated^y  plaintiff.  The  verdict  was  for  the 
sum  of  $800,  and  Judgment  was  rendwed  for 
that  amoimt  and  costs. 

1.  The  policy  contained  a  warranty  on  tho 
part  of  the  assured  that  he  was  the  aol'j 
and  unconditional  owner  of  the  property  cov- 
ered by  the  policy,  and  provided  that  any 
breach  of  the  warranties  therein  contained 
should  render  the  policy  void.  The  plaintiff 
was  not  the  unconditional  owner  of  the  nwJ 
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estate,  but  held  tberefor  only  a  contract  for 
a  deed.  The  contract  at  Insurance  was  made 
on  the  part  of  defendant  \>y  Its  recording 
»gents  at  Alffona,  Hosle  &  Roarer,  and 
they  issued  the  policy.  When  the  contract 
was  made  plaintiff  fully  informed  Mr.  Hoxle, 
one  of  the  agents,  of  the  character  of  his 
title;  and  it  was  fully  midorsto^d  by  the 
agents,  and  their  dally  report  to  the  defend- 
ant allowed  the  facts  In  regard  to  it  Yet, 
with  tmowledge  of  such  facts,  the  agents  ts- 
mied  the  policy  In  its  present  form,  and  the 
defendant  accepted  the  premium,  and  permit- 
ted the  policy  to  sta&d.  The  failure  of  the 
poUcy  to  state  correctly  the  title  of  plaintiff 
was  dne  wholly  to  the  fault  of  defendant, 
tnd  it  win  not  be  permitted  to  escap?  liar 
MUty  on  account  of  It.  See  Jemlaon  v.  In- 
mirance  Co..  (Iowa,)  S2  N.  W.  Rep.  188,  and 
tte  cases  therein  dted. 

2.  The  policy  also  provided  that  the  hi- 
mred  premises  '^shall  not  become  vacant  or 
raioccTipled,  or  bo  remain  for  more  than  five 
consecutive  days."  The  house  was  the  place 
of  residence  of  plaintiff  and  his  family.  At 
the  time  of  the  fire  he  had  been  in  Cl?ar  Lake 
for  several  months,  and  his  wife  and  children 
were  vMttng  her  parents  in  Humboldt  coun- 
ty, where  she  had  been  abont  eight  days. 
When  she  went  away  she  left  the  key  of  the 
bouse  with  a  sister,  and  Instxocted  her  to 
take  care  of  the  hotise,  and  have  her  sons 
take  care  of  a  cow  and  other  things  about 
the  place.  The  household  goods  were  left  in 
the  honse.  During  the  absence  of  Mrs.  Mur- 
ray, by  her  direction,  a  nephew  visited  the 
place  daily  to  milk  the  cow,  and  take  care  of 
the  garden.  He  was  in  the  house  three  times, 
about  five  minutes  each  time.  A  day  or  two 
before  the  fire  the  sister  opened  the  house, 
swept  and  dusted,  and  prepared  the  beds  for 
use.  The  absence  of  the  family  of  plalntiCT 
was  for  temporary  purposes  only.  He  was 
woiUng  at  his  trade.  His  wife  had  fixed  no 
definite  time  fbr  her  return,  but  was  staying 
away  only  to  finish  her  visit,  which  was  not 
IntoHlcd  to  be  long.  There  was  no  iateat  to 
abandon  the  honse  as  a  home. 

The  appelLint  contends  that  as  the  family 
had  been  away  from  the  l:ouse  more  than 
five  days,  during  which  time  no  one  had  occu- 
pied it,  the  house  was  vacant  and  unoccupied, 
within  the  meaning  of  the  policy,  for  more 
than  five  consecutive  daya  The  policy  should 
be  so  construed  as  to  carry  Into  effect  the  m- 
tention  of  the  parties  If  practicable.  It  will 
be  presumed  that  the  poIU  y  was  not  designed 
to  impose  any  unreasonable  conditions  or  re- 
strictions. If  a  dwelling  bouse  is  habitually 
occupied  by  human  beings  as  a  place  of  resl- 
dencey  It  does  not  become  vacant  and  unoc- 
cupied* within  the  ordinary  meaning  of  those 
terms,  when  the  occupants  are  toiaporarUy 
aheent. 

In  I>eiinls(ui  v.  Insurance  Co.,  S2  Iowa, 
457,  8  N.  W.  Hep.  500,  it  was  said,  in  effect, 
that  if  the  occupant  of  an  Insured  house 
ihoold  doM  It  for  a  lUt,  and  not  occopy  It, 


but  be  absent  from  it  not  more  flian  a  rea- 
sonable time,  it  would  not  be  vacant,  within 
the  meaning  of  a  clause  of  His  policy  which 
provided  that  If  It  should  become  vacant  or 
unoccupied,  and  so  remain,  without  notice  to 
and  consent  of  the  company,  in  writing,  tiien 
the  policy  should  be  void.  The  foots  In  that 
case,  however,  were  that  a  tenant  of  the  In- 
sured boose  had  left  It,  and  tiiat  it  remained 
vacant  17  days,  awaiting  anotiwr  occupant 
It  was  held  tiiat  the  honse  was  vacant  and 
unoccupied,  wltiiln  tike  meaning  ot  the  pol- 
icy. In  Snyder  Vi  Insurance  Co.,  78  Iowa, 
146,  42  N.  W.  Rep.  «aO,  It  was  held,  where 
the  insured  house  was  vacated  hf  ai  tenant, 
and  possescdon  of  it  had  been  taken  for  the 
purpose  of  making  repairs,  but  no  one  redd- 
ed In  it,  and  it  was  not  shown  tiiat  any  oae 
expected  to  reside  In  it  that  tiie  hoose  was 
vacant  and  unoccupied.-  Stren  was  laid  on 
the  fact  that  the  continuity  of  the  occupancy 
was  broken.  The  tenant  had  ceased  to  have 
dominium  over  tiie  proper^,  and  no  person 
had  taken  possesion  with  the  purpose  ot 
occupying  it  In  Eddy  v.  Insurance  Co.,  70 
Iowa,  472,  30  N.  W.  Rep.  80S,  It  was  held 
that  where  the  tmaut  of  an  insured  house 
had  removed  therefrom  on  Tuesday,  and  on 
the  next  monUng  the  owner  took  possessltm 
of  the  house,  to  dean  It  and  prepare  It  tor 
his  own  use  as  a  home,  and  on  the  next  Fil- 
day,  after  some  of  his  housdiold  goods  were 
placed  In  the  house,  but  before  he  had  per- 
sonally occupied  it  as  a  place  of  reddence. 
It  was  destroyed  by  fire,  the  house  was  not 
vacant  and  unoccupied.  In  this  case  the 
plaintiff  had  never  abandoned  bis  control  of 
the  house.  It  was  his  home,  and  was  occu- 
pied by  the  various  articles  of  necesrity  and 
luxury  which  he  had  accumulated  for  the 
purpose  of  making  his  home  comfortaUe 
and  attractive.  His  family  were  away  from 
It  for  a  few  days,  but  left  perscms  In  actual 
control,  to  keep  it  in  suitable  condition  for 
continued  occupan(7.  We  are  ot  the  opin- 
ion that  the  house  was  neither  vacant  nor 
unoccupied,  within  the  meaning  of  the  pol- 
icy. Our  conclusion  has  support  in  the  fol- 
lowing authorities:  Shackelton  v.  Sun  Fire 
Office,  55  Mich.  288,  21  N.  W.  Rep.  348; 
Stupetakl  v.  Insurance  Co.,  43  Mich.  873.  6  N. 
W.  Rep.  401;  Cummins  v.  Insurance  Co.,  67 
N.  T.  290:  Whitney  v.  Insurance  Co.,  72  N. 
T.  118. 

It  is  said  that  the  words,  "or  so  remain  for 
more  than  five  consecutive  days,"  following 
the  words,  "the  premises  shall  not  become 
vacant  or  nnoccui^ed,"  distinguish  this  case 
from  those  dted.  But  tiiey  do  not  ta  any 
sense  define  the  words  **vacate"  and  **unoc- 
cupled,"  as  used  In  the  policy,  which  must 
therefore  be  given  Oie  veanlng  which  vmud- 
ly  attaches  to  them.  If  the  house  was  never 
vacant  or  unoccui^ed,  the  limitation  of  five 
days  can  have  no  effect 

8.  Tb»  coort  diarged  the  Jury  that  **ai« 
amount  stated  tn  the  policy  Is  prima  fticle  or 
presumptive  evidence  of  the  Insurable  vain* 
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of  tbe  property  at  tbe  date  of  Urn  policy, 
but  tills  presamptlaa  may  be  oTcrcome  hy 
eTUenoe  Aowlng  the  actnal  value  at  tbe 
date  at  the  policy,  or  any  deptedatton  thereof, 
before  ttie  Ion  occaired."  Appellant  dalnw, 
imder  the  antbority  of  Joy  t.  Ijasnrance  Oo., 
(Iowa,)  48  N.  W.  Rep.  1049.  Ibat  the  chaise 
was  erroneous,  bo  far  as  it  applied  to  tbe  per- 
■onal  property  in  controreray.  Tbe  appel- 
lee does  not  answer  the  claim,  but  an  inq>ec- 
tbm  of  flte  record  ^wa  that,  altbon^  ob- 
jection was  made  to  the  givhig  ot  the  para- 
graph of  the  diarge  qnoted,  no  <[uestion  In 
r^aid  to  ft  is  presented  by  the  assignment 
of  errop.  It  is  aald,  to  this  connection,  that 
the  court  should  hare  sustained  the  first  and 
seooBd  groands  of  the  motion  for  a  new  trial, 
which  were  as  foDows:  "<!)  There  Is  error 
to  tbe  asBonnment  of  the  recovery,  to  that  the 
same  is  too  large.  (2)  Because  the  verdict 
Is  not  sostBtoM  hy  sufficient  evidence,  and 
Is  curacy  to  law."  Tlie  asidgnmenta  of  er- 
ror wlilcb  may  be  held  to'  refer  to  those 
grounds  of  the  motion  are  as  follows:  "(18) 
The  court  eired  to  overruling  defendant's 
motion  toT  a  new  trial,  on  each  and  every 
<ne  of  tite  grounds  stated  to  tbe  said  motion. 
(19)  The  court  erred  In  not  sustaining  de- 
fei^ant's  motion  for  a  new  trial  upon  the 
sectmd,  third,  fourth,  and  fifth  grounds  stat- 
ed to  said  motion."  The  motion  for  a  new 
trial  Is  based  upon  six  different  grounds,  and 
each  of  the  four  specified  in  the  ntoeteenth 
assignment  is  separate  and  distinct  from  the 
otbers.  The  assignments  of  error  are  wholly 
insufficient  to  preset  tbe  objection  made 
appellant  Code,  f  8207;  Smola  v.  McOaf- 
fery.  (Iowa,)  60  N.  W.  Rep.  16;  Albrosty  v. 
Iowa  CJity.  76  Iowa,  301,  41  N.  W.  Rep.  23; 
Dnncombe  v.  Powers,  75  Iowa,  187,  89  N,  W. 
Rep.  261.  But,  if  this  were  not  so,  we 
would  not  consider  the  question  which  tbey 
are  claimed  to  present,  for  the  reason  that 
it  is  not  discussed.  AH  we  find  In  appel- 
lant's argument  on  this  branch  of  tbe  cose  Is 
a  mere  statement  of  its  case,  and  a  citation 
of  one  authority,  contained  to  eight  printed 
lines.  We  find  no  ground  for  disturliring  the 
Jndgmoit  of  the  diatrlct  court  It  is  there- 
fore affirmed. 


RICHARDSON  v.  COFFMAN. 

(Supreme  Court  of  Iowa.   Jao.  31,  1898.) 

Breach  of  Wakkantt  —  Chattel  Mortoaoeb — 
Eight  to  PossEasiox— Estofpbl— Instructiohb. 

1.  In  aa  action  for  breach  of  warranty  of 
a  horse,  plaintiff  testified  that  defendant  said 
"that  she  would  stand  the  work  I  had  to  do." 
There  waa  no  allegation  that  plaintiff  relied  on 
the  warranty,  If  any  was  maoe,  and  tbe  testi- 
mony did  not  show  that  he  waa  misled  into  re- 
lying, on  any  statement  of  defendant.  Held, 
that  the  pleading  and  proof  were  insufficient  to 
show  a  warranty, 

2.  A  chattel  mortgage  contained  a  clause 
that  ia  case  of  defaalt,  or  on  the  attempt  of  the 
mortgagor  to  diapose  of  or  remove  any  of  the 
jfTovK'.j  mortgaged,  or  when  the  mortgagee 
■hoiud  (dioose.  it  should  be  lawful  for  him  ta 


take  Immediate  possession  of  snch  chattels, 
wherever  found,  and  to  gell  them  for  the  satis- 
faction of  his  debt.  Edd  that,  la  the  absence 
of  anything  showing  bad  faith,  the  mortgai<ee 
could  stiie  the  property  whenevw  he  deete4  to 
do  ma,  whetber  or  not  the  debt  ms  due.  Well* 
V.  Chapman.  13  N.  W.  R^.  841,  69  Iowa.  COO, 
foDowed. 

3.  In  an  action  for  damages  for  tbe  alleged 
wrongful  sale  of  property  ODoer  such  mortgage, 
it  was  error  to  refuse  instructions  construing  th« 
condition  of  the  mortgage  to  mean  that,  it  ae- 
fendant  elected  to  do  so.  he  could  take  possession 

the  property,  and  sell  it.  before  the  debt  be- 
came due,  and  leave  the  jury  to  determine  the 
legal  effect  of  the  mortgage. 

4.  The  submission  of  an  interrogatMy  ask- 
ing if  the  JuiT  found  that  defendant^  deeming 
himself  uoaaft,  took  possessfoa  tbe  mort- 
gaged property  oa  a  certain  dat&  was  error;  de- 
fendant's ri^t  to  take  possssuon  bring  abao- 
Inte. 

5.  The  fact  tiiat  the  mortgaiied  proper^ 
was  bid  la  by  the  mortgagee  did  not  xwaia  the 
sale. 

6.  Though  the  mortgagor  stood  by,  and  saw 
tbe  property  sold,  and  possession  taken  there* 
under,  without  objection,  he  ts  not  estopped 
from  claiming  damages  for  the  alleged  wrong- 
ful conversion  and  sale,  when  the  porcbaser 
was  the  mortgagee. 

7.  Where,  in  answer  to  special  latenoga- 
torles,  the  jury  fiod  that  the  sale  was  held  on 
dne  notice,  publicly,  and  at  the  time  fixed  in 
the  notice,  and  that  the  amounts  bid,  less  costs 
and  expensM  of  sale,  were  indorsed  en  the  note, 
findings  In  regard  to  tbe  market  valne  (tf  the 
mortgaged  property  sold  were  Immatetlal. 

8.  Error  in  instructions  cannot  be  consid- 
ered on  appeal,  when  no  exceptioas  were  taken. 

Appeal  from  district  court,  Harrison  coim- 

ty;  G,  W.  Watefleld.  Judge. 

Ii.  R.  Bolte;'  &  Sons,  for  appellnntB. 

KINNB,  3.  1.  Plaintiff  cbdms  of  defend- 
ant $180  damages  for  wroitgfully  tnldng  pos- 
session of,  and  selUo;*,  under  a  ch.attM  mort- 
gage, before  the  debt  securecl  thereby  was 
due,  one  mare  and  certata  com;  also  for 
breach  of  warranty  of  a  horse  sold  to  him. 
It  Is  also  alleged  that  tbe  sale  under  t!i  • 
mortgage  on  the  horse  was  had  without  no- 
tice, that  there  was  no  competition,  and  that 
defendant  bid  to  the  property.  Defendant 
admits  sale  of  the  mare  and  com  under  bis 
mortgages,  but  says  he  sold  In  accordance 
with  the  provlslonB  of  the  mortgages;  denies 
that  he  warranted  the  mare  sold  plaintiff; 
denies  all  other  allegation?;  to  the  petition; 
avers  that  there  Is  due  bim  from  plaintiff  on 
two  notes  $92.  In  a  reply  plaintiff  denies  all 
affirmative  allegations  in  tl:e  answer. 

2.  The  plaintiff  averred  In  Ills  petition  tliat 
the  mare  purchased  by  him  of  defendant  was 
warranted  to  be  "sound  in  every  particular;" 
that  she  proved  to  be  unsound  and  diseased, 
and  be  sustatoed  damages  tbereby.  Plain: iff 
testified  touching  this  matter  as  follows:  "I 
asked  him  if  the  horse  would  stand  np  and 
work,  and  was  sound  and  solid,  and  I  asked 
him  If  the  mare  was  with  foal;  and  he  snld 
she  was,  and  be  said  that  she  would  stnni 
the  work  I  had  to  do."  Now  plalntifTs  only 
claim  is  that  the  mire  was  in  fact  diseased, 
and  would  not  do  his  work.  No  claim  la 
made  that  the  mare  was  not  with  fosL  Ttm 
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jaxy  tmnd  a  warranty.  !t  wlU.  be  ohmmA 
diBt  llicn  ti  no  datm  la  the  petition  tiut 
the  p'fltrttff  r^ed  on  the  wafnnty,  if  one 
wu  made.  Her  doea  the  teattmonr  Aaw 
that  plaintiff  was  mialed  Into  relying  on  any 
fltitHiwtitftf  dcfendanfBYriiicli'waald  amoaot 
to  a  warrant.  It  ta  asAy  by  Infereace  that 
«aeh  a  thing  can  be  gathered  from  the  plead* 
tog  or  tesHinony.  We  do  Bot  aee  bow  the 
ttatement  that  the  maie  wo«M  stand  the 
irork  at  plolattfl  dan  be  constnwcl  to  be  a 
warranty-  It  was,  at  moat,  a  mere  exprea- 
riuL  of  oplnlaa,  aad  not  a  r^ressntatlon  or 
■fflnDatkHi  amoanllng  to  a  warranty.  To 
eonstltDte  a  warranty,  tbare  must  not  only  ba 
**an  asaertkuL  or  ■fflrmatlon  of  quality  maile 
awner  doiiac  a  negotJaUon  fbr  the 
ffile"  of  tha  mare,  "which  it  may  be  snpposeil 
waa  Intended  to  cmur  the  sale."  bat  tt  mtuC 
also  appear  Omt  It  '*waa  operattre  in.caustng 
tt"  Now  the  petition  Aoald  .tllcse.  not  enly 
die  warranty,  anil  its  breach,  but  atoo  the 
tact  that  the  purchaaer  boojfht  relylnc  tipM 
it,  and  the  testmeoy  sbouM  catablista  the 
Hune  facta  to  authorize  a  recorefy  thereon. 
It  scemj  to  OS  thnt  rriianct  upon  the  war- 
ranty Is  neither  plmded  nor  proven,  even  If 
It  lie  cemeeded  that  one  waa  mode.  Tewkea- 
bary  r.  Bennptt,  31  Iowa,  8^;  MeGrew  r. 
For^Ftbe,  31  Iowa,  181;  Jackson  v.  Mott,  70 
[ewa,  265,  41  N.  W.  Bep.  12;  ManofaeturlDg 
Co.  T.  Thomas,  G3  Iowa.  500,  S  N.  W. 
T37;  Figte  T.  HiU.  61  Iowa,  430,  lA  X.  W. 
Rep.  33D.  We  think  there  waa  no  erldcooB 
jDstifyinff  tUa  finding  by  tbajnry. 

a  Two  oonnl*  of  the  petltloo  are  based  on 
a  wrmitfttl  sale  of  the  mortgaged  property 
l)efore  the  matarlty  of  tbe  deb4  aecorecl  by 
the  BBortMes.  It  hi  also  aUaged  that  tha 
■le  was  hfld  without  notice,  and  that  there 
was  no  compatifltm.  Ndtter  of  these-  aQega- 
tkma  were  eatabUAsd.  In  fact  Oe  eytdenoe 
eonclnrtvely  shows  Oat  tbe  notices  reqiihred 
by  die  mortgiigeB  wen-  glvon;  tfafit  the  sale 
wua  a  public  <aie;  that  many  people  attended 
It  and  in  all  raqteeta  It  was  fairly  coadtwt- 
ed.  ISte  coart  submitted  to  the  jury  the  ftil- 
lewlnc.  anumg  other  spedal  interrogatleBa: 
Do  yon  find  from  tiie  ertdeaiee  that  the  de- 
■lendant.  deemtac  Umself  imsate.  task  pes* 
iBsrioa  of  tikft  mortgogGd  property,  by  tala 
sgut,  about  October  31.  1890?"  The  jnry 
answered,  *Vo."  Bmw  is  aaB'gne:!  on  ttie 
snbmiaston  of  the  tarterrogatory;  also  be- 
ennse  the  cosrt  permitted  tbe  pUlntllf  to  tes- 
tUy  as  to  the  valoe  and  aascmnt  of  the  prop- 
trtj  on  wUeh  the  mortgagsa  were  gtren.  ami 
which  had  been  f(wecIosed;  also  tint  tbe 
oonrt  failed  to  instruct  the  jwy  ns  to  the  law 
tonehhig  the  alleged  wrongfal  sale  ot  the 
mortgaged  property.  Cos^lalKl  Is  abn  ma:1a 
of  the  refasal  to  gtre  iBstractitma  1,  2,  and  4 
taked  by  defendant.  The  first  Instruction,  In 
dfect,  toU  the  jury,  if  the  plaintiff  was  aboub 
to  dispose  oC  any  of  the  mortgaged  property, 
tint  deteidant  had  a  right  to  take  immediate 
possesion  of  the  property,  and  sell  It,  as  pro- 
vided by  the  terms  of  the  mortg.ige.  The 


second,  ttt  sabstanee.  was  that,  wider  the 
terms  of  the  mortgages,  defendant  bod  the 
ii|^  to  take  posncarion  of  tbe  mortssged 
property  whenerer  be  deemed  Umsolf  oar- 
safe,  and  ^cted  ao  to  do,  and  sell  Ik,  as  pro- 
Tided  by  the  mortgages,  and,  if  be  did  ao, 
sach  sale  was  valid  and  blading  en  ^abttlEC, 
and  be  could  not  fe cover  damages  by  reason 
of  such  sole  of  the  property.  The  fourth  told 
Oie  pur  that  plain  tiff  coaU  not  racover,  am 
no  evidence  had  been  offered  to  show  com- 
pMance  on  his  part  with  the  terms  of  the 
mortgages,  and  other  fhctswUch  need  not  be 
stated.  We  wlH  oon^der  aU  thees^asslRa- 
mmts  of  ener  In  ona  dtvhAcm.  at  the  splnton, 
as  tker  all  rdate  t»  or  present  the  same  legU 
qaestlon. 

The  light  ot  detedant,  br  Tlrtus  at  tha 
condition  of  the  mortgages,  to  take  pnssrn 
alon  of  and  sdl  the  pn^rty  embraced  thsre- 
In  before  the  delit  became  dne,  ahotdd  have 
been  clearly  atatsd.  to  the  iuqr,  it  wae  a 
material  question.  Tbe  cmnrt,  for  aoma  rea- 
son net  dtscleaed  by  the  record,  gave  no  In- 
structions to  the  July  totiddng  this  niattar, 
but  left  them  to  grope  thair  way  in.  the  daifc, 
or  to  speculate  aa  to  the  1^^  effeet  of  the 
mortgagea  It  was  not  oaly  tbe  rl^t,  bat 
the  duty,  of  the  court  ta  hare  oonstrued  the 
oontraet  of  the  parties,  and  hate  given  ttat 
construction  to  the  Jvty,  to  aid  -them  ba 
reaching  a  proper  Terdtct;.  Owen  r.  Owen, 
22  lowa^  274;  Uttle  t.  McOnbe.  4S  Iowa, 
450;  HIU  V.  Aultmaa,  68  Iowa,  080,  27  N.  W. 
Rep.  T8&  In  fklUnc  to  instroet  tha  Jury  ao 
a  material  issue  in  the  case,  the  court  erred. 

The  other  asrigBments  of  errw  mentiaaed 
pceaent  ttie  questkmsa  to  the  rights  a  mort- 
gn«efs  under  the  stipulatioa  of  these  morc- 
gages.  te  take  poanrsslaM  of  the  mortssged 
property  bcfbre  Uie  matnrtly  (tf  the  debt. 
That  part  ot  the  mortgages  material  to  this 
inquiry  Is  as  foUowa:  "And  I.  tha  said 
Alomo  Richardson,  do  heseby  covenoDt  and 
agree  to  and  wtth  the  said  C.  B.  Coffman, 
diat  in  case  oC  default  made  in  tha  payment 
of  the  above-mentitmed  promissory  note,  ot 
in  ease  of  my  attenuithig  to  dlqiose  o:^  or  re- 
move from  said  contty  ai  Harrison,  the 
aforesaid  goods  and  chattels,  or  any  part 
thereof,  or  whextever  the  said  mortgagee 
dull  duose  so  to  do,  then  and  in  ^t  case 
tt  shall  be  lawful  for  the  ssld  mortpvee  or 
assigns,  by  himself  or  agent,  to  take  Imme- 
diate possession  of  said  goods  and  chattelB, 
lAererer  found,— the  possession  of  theae 
presents  being  bim  sufficient  authority,— and 
te  sell  the  same  at  pabHc  auction,  or  so  mndi 
thereof  as  shall  tie  suffldebt  ta  pay  the 
amount  due,  or  to  become  One,  aa  the  ease 
may  be.  wtth  all  reaaonaMe  costs  and  attor- 
neys' fees  potaining  to  the  taUng,  keeping, 
adv«tiBln£,  and  selUnff  of  aald  property." 
Under  our  statute,  in  the  aheenoe  of  sdpu- 
lationa  to  the  contraiy,  tbe  mortgagee  of  per- 
Bonal  property  la  entitled  to  its  possesslML 
Oode,  I  1927.  Olanses  In  chattel  mortgagps 
are  freqaently  found  providing  that  the  mort- 
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gasee  11117  poMowton  ''i^iaaems  he 
ntaj  tsA  bueeme"  or  **miaale."  Ttnen  fB 
mach  dlncreement  In  tbe  adjndleated  eamm 
u  to  under  what  droomrrtiutoea,  under  aucb 
pR>TUoiiB,theiiuirtsa8ee  Is  Jurtlfled  in  taUnc 
theprapertj.  Jones,  Ghat  Mortg.  i  480;  HsU 
T.  Sampson,  8S  N.  Y.  274:  Woods  r.  Gaar, 
Soott  &  Co.,  (Mich.)  S8  N.  W.  Bep.  14;  Deal  t. 
D.  M.  Osbonie  &  Oo.,  (Ulnn.)  43  N.  W.  Bep. 
835;  Newlean  t.  Olson,  22  Neb.  717.  86  V.  W. 
Rep.  156;  LIditenbeisCT  r.  Jotmson,  (Nelk) 
49  N.  W.  Bep.  886;  Hnmpfiwr  t.  D.  M.  Os- 
borne *  Oo..  (B.  D.)  50  N.  W.  Bep.  00;  J.  L 
Case  Flow  Works  t.  Marr,  (Neb.)  40  M.  W. 
Bepu  1110;  OaffB  T.  Warlud,  67  Wis.  B66, 
81  N.  W.  Bep.  106;  Hnebner  t.  Koebke,  42 
Wis.  818;  Caine  t.  Ubbr,  (Wis.)  40  N.  W. 
Rep.  882;  Werner  Bergman.  28  Ksn.  60; 
8  Amer.  ft  Eng.  Bne.  Law,  p.  206.  Tbna  It 
Is  held  In  M*<'***gft"  that  the  mortgagee  mnst 
hare  good  reason  to  belieye,  and  in  fact  be- 
Ueve,  in  good  faith,  that  he  Is  Insecure,  al- 
tbongb  as  a  matter  of  fact  he  may  be  mla* 
taken.  Woods  t.  Gaar,  Soott  *  Oo.,  sopra. 
The  role  in  Nebradca,  as  stated  In  the  cases 
cited  abore.  Is  that  tbe  mortgagor  must  be 
about  to  do,  or  has  done,  some  act  whidi 
tends  to  impair  the  secoiUy  of  the  mort- 
gage; and  the  same  doctrine  is  adhered  to 
tai  Sonth  Dakota.  Hump&isr  r.  D.  M.  Os- 
borne &  Oo.«  60  N.  W.  B^  90.  In  Mtanift. 
•Ota,  under  their  statute.  It  Is  held  that  the 
rltfit  can  only  be  ezerdsed  tqr  tbe  mOTtgagee 
for  a  just  oaasBk  based  npon  tbe  actual  ex- 
Istenoe  of  facta  oonstltatlng  a  reasuiable 
ground  for  beUevlng  himself  insecnre.  Deal 
T.  D.  BC  Osborne  ft  Oo.,  48  N.  W.  B^  886. 
Other  states  hold  that  sodi  a  daim  author- 
Ises  the  mortgagee  to  take  possesrim.  at  his 
dectlon.  wheuerer  he  diooses  so  to  d?;  that 
he  can  determine  absolutely  when  he  win 
act,  or,  at  least.  If  he  says  be  deems  himsdf 
Insecure,  and  there  is  apparent  reason  there- 
for, It  is  suffidoit  Gage  t.  Wayland,  67 
Wis.  666,  SL  N.  W.  Bep.  108;  Koebner  t. 
Koebke,  42  Wis.  810;  OUne  ▼.  Ubby,  (Wis.) 
4B  N.  W.  Rep.  882;  Woner  t.  Bergman.  28 
Kan.  60;  Jones,  Ghat  Mortg.  r481;  8  Amer. 
ft  Eng.  Bne.  Law,  p.  206.  In  Wells  t.  Qiap- 
man,  60  Iowa,  060;  IS  N.  W.  Bep.  841,  tbe 
only  case  we  have  been  able  to  find  where 
the  provision  In  tbe  mortgage  for  taking  pos- 
sesion is  Uke  that  In  Iba  case  at  bar,  it  was 
held  that  the  mortgagee  might  seize  the 
property  whenever  he  elected  so  to  do, 
whether  the  debt  was  due  or  not  That 
case  is  dedslve  of  this  qneatkoL  The  con- 
tract of  the  parties  leaves  the  mortgagee  free 
to  determine  when  he  will  take  the  propwty. 
Being  the  contract  of  the  parties,  legal,  and 
fairly  entered  Into,  It  is  not  A>r  ns.  In  the  ab- 
sence of  fraud,  or  pobaps  other  peculiar  cir- 
cumstances whldi  might  show  that  the  s^ 
ore  of  the  property  was  made  in  bad  faith, 
and  for  the  ezpresi  purpose  of  oppressing 
the  DMVtgagor,  to  change  the  oUlgatlons  ctf 
the  parties,  wlU<A  they  have  thus  TolontaiUy 
ntered  iato.   There  is  no  frand  claimed  or 


shown  in  this  ease.  There  Is  nothing  to 
show  tiut  defendant  waa  not  sctfag  In  th* 
best  of  faith  in  taking  the  property.  On  tbe 
contrary,  the  erldence,  wlthont  conflict 
allows  that  the  mortgagor  bad  been  endeav- 
oring to  sdl  the  mortgaged  property  prior 
to  the  time  flie  defendant  took  possession 
ot  it  The  sobmisdon  of  the  interrogatory 
by  the  court  was  errw,  as  defendant's  right 
to  take  possesion  was  not  to  be  measured 
or  determUksd  by  the  fact  that  he  deemed 
bUnselt  nnsafe,  bat  was,  as  we  have  said, 
absolute.  For  the  reasons  given,  the  court 
would,  at  the  aid  of  plamtifrs  ease,  have 
been  Justlfled  in  taking  the  case  from  the 
Jury,  so  tsr  as  the  coasts  tonddng  the  chat- 
ty mortgages  were .  omoemed,  as,  under 
the  evidence,  there  oonld  be  no  recovery  on 
those  counts.  In  any  event  when  the  entire 
case  was  submitted  to  ttie  Jury,  the  taistmc- 
tions  ariced  by  defendant  relating  to  tbe  is- 
sues raised  by  these  two  coonts  durald  have 
been  given. 

4.  The  idalntiff  seems  to  dahn  that  tbe  sal» 
was  void  because  the  mortgaged  property 
was  Ud  In  Iqr  the  mortgagee^  We  know  that 
It  has  been  hekl  by  some  courts  that  a  por- 
dtiase  by  the  mortgagee  under  soch  dream- 
stances  renders  the  sale  void,  but  ttie  better 
law,  as  wcH  as  the  weli^t  of  anthoilly.  Is  to 
the  contrary.  Bean  t.  Barney.  10  Iowa,  408; 
Syfers  T.  Bradley,  110  md.  848, 16  N.  B.  Bop. 
805,  and  17  N.  B.  Bep.  610;  Dmnuais  >. 
Hawn.  78  Ibid.  K!6;  Lee  t.  Foac  (tad.  Sup.) 
14  N.  B.  Bep.  880;  Oloott  t.  BsUway  Go.,  27 
N.  Y.  646;  MaxweU  v.  Newton.  66  Wis.  261, 
27  N.  W.  Bep.  81;  French  t.  Powec^  (N.  T. 
App.)  24  N.  B.  Rep.  206. 

6.  Brror  Is  asrigned  on  tiie  refnssl  of  ttie 
court  to  fl^ve  the  Jury  Instmctkm  3  alked  biy 
defendant  It  rends:  "It,  tnm  tbe  eridence, 
you  find  that  the  plaintiff  had  knowledge 
that  tbe  defeaidant  was  about  to  sell  the 
mortgaged  proparty*  and  fliat  he  was  present 
at  tbe  time  of  side,  and  stood  by,  and  saw 
the  same  sold,  and  poososBlon  takm  thereun- 
der, and  made  no  objections  thraeto,  then  he 
Is  estopped  from  daimlng  damages  by  reason 
of  Bidd  sale,  and  cannot  recover  Iqr  reason  of 
the  alleged  wrongful  conversion  of  the  mort- 
gaged property  so  sold.'*  la  snroort  of  the 
above  proposition,  we  are  cited  to  authori- 
ties which  tioM  that  cme  who  "negligently  or 
culpably  stands  by,  and  allows  another  to 
contract  on  the  faith  and  understanding  of  a 
fSct  wtalth  he  can  contra^ct  cannot  aft^ 
wards  dispute  that  fact  In  an  action  against 
the  person  whom  he  has  himself  assisted  in 
deceiving.'*  Gregg  t.  Wells,  10  AdoL  ft  B. 
00;  Miles  T.  Leo,  80  Iowa,  168,  14  N.  W. 
Rep.  233.  Tlw  case  at  bar  does  not  come 
within  the  rule  established  by  these  anthorl- 
ties.  Here  most  of  the  property  was  pur- 
chaaed  by  the  mortgagee.  It  cannot  be 
dalmed  that  he  purchased  the  property  on 
the  faith  of  the  acts  or  sOoice  of  the  plain- 
tUf.  Defendant,  if  there  were  any  acts  of  his 
which  would  invalidate  the  sale,  must  of  ne- 
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pcsslty,  hare  known  them.  Be  was  not  In  a 
iltcatlon  to  be  tn  any  wise  prejudiced  by  the 
fact  that  plaintiff  was  a  ail'^nt  attendant  at 
a  sale  of  chattels  on  a  mortgage  which  plflln- 
tlfl  had  executed  to  defendant,  and  In  pursu- 
ance of  the  provisions  of  which  defendant 
was  selling  the  property.  The  role  Is  Intend- 
ed for  the  protection  of  Innocent  third  per- 
sons who  purchased  at  such  sales  In  the 
liresence  of  the  mortgagor,  and  as  to  them 
the  mortgagor's  silence  precludes  him  from 
diluting  facts  which  he  did  not  diadoae,  and 
on  the  faith  of  which  the  pmvhaser  acted, 
lliis  instnicUon  was  properly  refuscl. 

6.  Error  is  assigned  on  the  refusal  of  the 
court  to  set  a^de  special  llndlngs  1.  2,  7.  !>, 
10,  11,  12,  and  to  grant  a  new  trial.  Special 
finding  1  relates  to  the  bre:ich  of  warranty, 
which  we  have  already  referred  to.  Xo.  2 
was  the  finding  that  d^endont  did  not  deem 
himself  nnsafe,  which  was  improperly  sub- 
mitted, for  reasons  heretofore  stated.  The 
balance  of  the  special  findings  objected  to, 
except  No  7,  relate  to  the  market  value  of 
the  mortgaged  property  sold.  Bach  and  all 
of  them  should  have  been  set  aside.  The 
anawere  to  other  special  Interrogatories 
showed  that  the  sale  was  made  on  due  notice* 
publicly,  at  the  time  fixed  in  the  notice;  that 
the  amounts  bid,  less  costs  and  expenses  of 
Rile,  were  indorsed  on  plaintiff's  note.  It 
thus  appearing  from  the  findings  of  the  Jury 
that  in  all  respects  the  mortgagee  had  com- 
plied with  the  terms  of  his  contract,  the  flnd- 
lugs  referred  to  were  as  to  matters  which 
were  wholly  immaterial,  and, could  not  be 
made  the  basis  for  the  Judgment  against  de- 
fendant which  the  court  renJered. 

7.  No  general  verdict  wa>i  returned,  and  it 
in  urged  tn  argument  tliat  the  co'irt  errvd  In 
Instructing  the  Jury  that  they  need  not  re- 
turn a  general  vei'dlct  unless  tlkey  chose  m) 
to  do;  but  we  are  unable  to  discover  tiiat 
this  instruction  was  excepted  to,  and  hence 
cannot  consider  the  questlcm.  For  the  rea- 
sons heretofore  stated  thd  Judgmrat  below 
Is  reversed. 


STATE  V.  WATERMAN. 
(Sajtreme  Court  of  Iowa.  Jan.  24,  1803.) 
Cbimihai.  law— Pobmbb  Aoquittal— Evidbhgs— 

OBQTBDCrmG  ElORWAT. 

1.  Where  a  person  on  trial  for  obstnictint 
t  highway  pleads  a  former  acquittal  of  the  same 
offense,  ana  it  cannot  be  determined  from  the 
Kcord  of  the  former  trial  whether  the  highway 
ia  both  cases  ia  tbe  same,  evidence  of  the  judge 
before  whom  the  former  trial  was  had  fs  compe- 
tent to  prove  such  fact, 

2.  Code,  I  4167,  provides  that  IndlctmeDts 
fin-  all  public  offenses,  except  murder,  rape, 
adtdteiT,  assault  to  commit  rape,  and  seaacdon, 
mnst  be  ft>und  within  three  years  after  tiie 
commission  thereof.  Section  4301  provides  that 
if  time  is  alleged  the  state  Is  not  limited  to  it, 
bat  ma7  prove  the  commisaioD  of  the  offense  at 
any  time  prior  to  the  finding  of  the  Indictment, 
vitUn  .the  period  of  limitation.  Btid,  that  au 
teqnlttal  of  the  t^oise  of  obstructing  a  high- 
way under  an  Indicitnient  fOund  September  7. 


1887,  may  be  pleaded  In  bar  of  an  in^ctment 
for  obfitrncting  the  same  highway,  found  on 
April  11,  1890,  since  the  statutory  period  prior 
to  the  finding  of  the  last  indictment  covers 
nearly  five  numths  of  Osm  time  covered  fay  the 
last  indictment 

Appeal  from  district  court,  Clayton  county; 
1l  O.  Hatch,  Judge. 

Defendant  was  charged  with  the  crime  of 
nuisance.  In  obstructing  a  public  highway. 
He  pleaded  a  former  trial  and  acquittal  of  the 
same  offense.  Jury  triaL  Ywdlct  for  de- 
fendant  The  state  appeals. 

D.  D.  Harpliy,  Go.  Atty.,  J.  T.  Stone.  Atty. 
Oen.,  and  J.  LarUn,  for  tbe  State.  J.  O. 
GroBl^,  for  i^pdlee. 

KINNE,  J.  1.  April  U,  1690,  defendant 
was  Indicted  for  the  crime  of  nuisance  com- 
mitted by  obstructing  a  highway  on  or  about 
April  28,  1888.  Defendant  pleaded  a  former 
acquittal  of  the  offraise  charged,  by  the  Jndg- 
m^t  of  the  same  court,  rendered  Bfay  2, 

1888.  To  support  this  plea  defendant  In- 
troduced in  evidence  tbe  Indictment  In  the 
former  case,  and  also  In  the  case  at  bar;  the 
testimony  on  which  each  indictment  was 
found;  tbe  notice  as  to  additional  witnesses 
In  tbe  present  case;  the  Instructions  given 
to  the  Jury  on  the  former  trial;  also  tbe  tee- 
tlm<my  of  the  judge  who  tried  the  former 
case.  From  the  evidence  It  appears  that 
defendant  was  tried  and  acquitted  May  2, 
1888,  on  an  indictment  found  on  September 
7.  1887,  which  charged  blm  with  a  nuisance 
committed  obstructing  this  same  hl^wsy, 
committed  on  or  about  September  7,  1887. 
nie  Indictment  In  the  case  at  bar  charges 
the  defendant  with  obstructing  the  same 
highway  on  or  about  April  28.  1888.  The 
evidence  shows  that  the  obstruction  original- 
ly placed  in  the  highway  In  1887,  or  prior 
thereto,  Iiad  remained  ever  stuce,  and  consti- 
tuted the  obstruction  on  which  the  present 
as  well  as  the  former  indictment  was  based. 

2.  On  the  last  trial,  Judge  Hatch,  who  pre- 
sided at  both  trials,  was  called  as  a  witness 
on  behalf  of  the  defendant  and,  against  the 
objection  of  the  state,  testified.  In  substance, 
that  the  first  trial  was  had  on  the  merits;  that 
the  main  question  contested  was,  whether 
or  not  a  certain  track  across  d^endant's 
land,  which  it  was  claimed  he  had  fenced  np. 
was  a  highway;  tliat  the  claim  of  a  high- 
way made  In  that  case  was  in  Volga  town- 
ship, across  defendant's  land,  and  substan- 
tially l^>on  a  line  surveyed  by  one  Zearly; 
that  there  was  no  contention  over  any  other 
question.  It  Is  claimed  it  was  error  to  per- 
mit the  Introduction  of  this  testimony;  that 
the  Judge  could  not  contradict  the  record. 
It  Is  proper  to  say  that  Judge  Hatch  was 
permitted,  without  objection,  to  state  that 
on  the  former  trial  the  building  of  the  fence 
across  the  track  referred  to  was  virtually 
admlttted,  so  as  not  to  be  a  subject  of  con- 
troversy- Hence  tbe  admission  of  the  prior 
testinumy  touching  that  matter,  oven  It  er- 
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ror,  wM  not  preJadieiaL  Tbe  other  ibda 
teBtifled  to  by  Mm  were  that  tbe  trial  was 
bad  on  the  merits,  and  Identl^^Bg  the  locft- 
titm  of  the  blj^way  which  in  title  fliat  trial 
waa  claimed  to  hare  been  obBtmcted.  These 
were  material  faetst  wtaldi  It  waa  Incttmbant 
on  the  defense  to  establish.  S  the  acqalttal 
waa  bad  on  a  hearing  wherein  the  merits  of 
the  charge  were  not  investigated.  It  ooold 
not  be  iuooeatfaUr  urged  In  bar  of  t2is 
charse  in  tbe  seoond  indlctmnt,  and  ite 
same  result  would  ftdlow  If  ibe  olfanaoa 
charged  were  not  shown  to  be  the  some  In 
both  cases.  If,  as  we  thhdc,  t2ie  record  evi- 
dence did  felly  rtiow  that  the  former  hearing 
waa  held  od  tiie  merita,  tiien  ttie  foc^tbat 
the  witness  also  testified  that  soch  waa  the 
caaa  woold  not  be  audi  error  aa  that  ibe 
state  would  be  prejudiced  tharel^.  The  no- 
ofd  tai  the  fomer  trial»  vte  tin  Indictiiwiit; 
ptoa..  tnattvetloaa,  and  findbig  at  tito  Jn^t 
would  not  ideattCr  tin  highway  in  botft  cases 
aa  iMliig  tiha  aame.  80  fkr  aa  this  zwoad 
dlsclosea,  neither  indictment  so  deflnltelj  lo- 
cated or  daaeritad  the  higlLway  that  flow 
tbem  It  csold  be  d0termi&ad  that  they  wet* 
tdentlcaL  It  la  nalty  Ite  erne  Oat  tha 
identit?  of  the  crime  charged  in  two  dUPen 
est  casM  la  fnUr  cotaiillahad  from  the  record 
alone.  In  such  eaaea  parol  evidence  la  aL 
wa3%  adioltted  to  aid  1b  Idenliflcatiim,  m 
Vmg  am  the  record  la  not  contradicted  tbsre* 
by.  Bmeraon.  t.  State.  48  Aik.  87%  B«aft> 
ley  T.  Paoplet,  m  UL  247.  4  N.  B.  Rsf.  879( 
Walter  t.  State,  liOB  Ind.  680,  5  N.  B.  Bep. 
785;  Dann  t.  JBtst^  70  1^  4Cr;  Oobl  t. 
X>U]Bne,  U  Giar*  OT:  Stato  t.  Maxwell,  U 
low^  314,  1  N.  W.  Bap.  OOB;  1  BUl  Grim, 
law,  i  1050;  JeiddM  t.  State,  78  Ind.  188; 
Boeco  T.  State,  37  Mlsa.  867;  Packet  Go.  r. 
aicfctea*  S  WaU.  080;  P«o^  t.  McOowan, 
17  Wend.  888;  Staptoton  t.  King,  40  Iowa. 
278.  In  State  t.  Maxwell,  snpra,  this  omrt 
held  tbat  a  jnattce  of  the  peace  before  whom 
die  defendant  had  been  entyieted  of  a  for 
mer  offense  nd^t  pmpofty  testify  that  Hie 
olfeaase  charged  in  the  loOoarmatton  laid  be- 
fore hUn  waa  tai  fact  the  aarae  aa  that  testi- 
fied to  by  the  wltZHss  In  Hie  second  case,  and 
that  be  Dri^t  Identify  the  erldence  aa  belasf 
the  aame,  SnrcOy  no  one  was  better  quail- 
fled  to  9eak  tmdilBC  the  IdenUtr  of  the 
charge  than  the  Judse  who  presided  at  the 
former  trial 

8.  In  the  case  at  bar  the  court  instructed 
the  jmy  thna:  **It  yon  find  from  tlw  ert- 
denoe  that  In  the  trial  of  the  former  caa'.*  tha 
main  'ifff^fi^  waa  that  the  road  obstructed 
\}j  ttie  dafenSant  waa  not  a  p^l^  U^way, 
then  you  will  find  that  the  Judgment  of  ao* 
Qtdttai  In  the  fomipr  case  waa-a  final  jndlcial 
dedalon  In  deCandant^aftTor  on  thla  Qneatlon; 
and  If  yon  farther  find  that  the  roads  men- 
tioned In  the  two  faidlctmsBtB,  and  tttt  ob- 
stmctUms  complained  of.  are  the  same,  and 
that  In  lUn  present  case  the  aame  question  as 
to  the  cadateaee  of  a  pnbUc  hlfl^way  Is  In- 
vtflTed,  and  that  In  order  to  convict  In  this 


case  the  same  qnestfim  will  hare  to  b?  retried 
and  decided  the  other  way.  you  will  find  ttiat 
the  offlenaes  In  the  two  cases  are  aabstanttal- 
ly  the  same.  And  this  yon  wfU  do  notwiUfr 
standing-  the  claim  of  Hie  state  timt  the  of- 
fense mider  the  present  Indictment  la  a  «hi- 
ttenance  of  tike  obstmctioD  mentioned  In  the 
former  Indictment  after  the  said  acqulttaL 
If  yoa  find  the  qft^nsee  described  in  the  two 
indictments  to  be  the  same,  your  verdict  will 
be.  'For  ttie  defendant;*  oOerwlBB.  Tor  the 
state.' "  It  la  urged  that  the  latter  crime  la 
aot  the  aame  aa  that  cfaarged  In  the  first  In^ 
dlctment;  that  the  defendant  could  not,  un- 
der the  fltst  Indictment,  have  been  convicted 
or  acqottted  of  an  oCEense  committed  after 
the  date  of  its  presentment  to  the  court;  and 
hence  It  Is  dalmed  an  acqnlttal  thereunder  la 
ao  bar  to  the  preaant  eharge.  State  John- 
sea.  68  Iowa,  684.  29  N.  W.  Bep.  704.  In 
other  words,  tJie  contention  Is  that  the  for- 
mer acgolttftl  cannot  be  {beaded  In.  bar  as  to 
any  obstructlott  existing  after  September  7. 
1887,  the  time  when  the  former  Indictment 
waa  retnmed  taito  coart.  and  April  U.  1^0^ 
the  tlrae  when  the  last  bnBctment  was  pre- 
sented.  Ita  the'flrat  trial  the  defendant  plead- 
ed "Tfot  gnHty."  That  was;  under  our  law, 
a  denial  of  eTefy  material  allegalton  of  the 
tedletmeBt  Oode,  f  4883.  The  verdict  in. 
that  ease  waa  ''Not  guUty;"  and  that,  flie- 
statute  say^  Imports  an  acquittal  on  every 
material  allegation  hi  the  Indictment  Godc 
I-  4484^  Tn  an  cases  where  time  Is  not  a  ma- 
terhd  Ingredtent  of  the  offense,  the  tn^t- 
m«it  need  not  allege  the  precise  time  when 
ttie  crime  waa  coannltted.  provided  tt  Is  al- 
leged it  waa  committed  prior  to  the  finding 
of  the  indtstment  Stater.  Dcitrfck,  Bl  Ibwa, 
487, 1  N.  W.  tiep.  782.  And  even  If  a  time  la 
alleged,  aa  in  the  cose  at  bar,  the  state  la  not 
limited  to  it,  bat  may  prove  the  oommlarion 
of  the  offiense  dmrged  at  any  time  prior  to- 
tha  flndfaig  of  the  Indtetment,  and  wlthhi  tha 
period  (rt  llmltattonB.  Code.  |  4301;  State  v. 
Ktrkpatxfek,  68  Iowa,  054. 19  N.  W.  Bep.  66a 
In  cases  like  that  at  bar.  an  Indictment  most 
be  found  within  three  years  after  the  com- 
mission of  the  offanse.  Oode.  I  4107.  Now, 
applying  the  law  to  the  facta  dlaeloaed  by 
this  record,  we  find  that  the  eridence  In  the 
former  case  In  fhct  related  to  a  p?rtod  from 
September  7, 1887.  ^en  the  Indtetmeat  waa. 
fonnd,  bade  to  1886;  that  In  the  preaant 
case  some  of  flie  evidence  covered  the  entire 
parted  of  tiiree  years  prior  to  April  11, 1880^ 
the  time  when  the  last  indictment  was  re- 
turned. Now,  It  wlU  be  otaaerred  that  Aa 
BtatutoTT  period  ptior  to  the  finding  of  Uie 
IflBt  Indictment  reachea  back  to  April  11, 
1887.  and  covera  nearly  five  monttts  of  the- 
time  covered  1^  the  first  Indictment.  What 
are  the  material  allegations  of  the  two  Indict- 
ments? (1)  The  exlBtence  of  the  U^way; 
and  (2)  Its  obstructlMi  by  d^endant  It  ta. 
dear,  then,  tiut  the  fbrmer  trial  directly  In- 
T<^ved  the  queatUm  of  the  ^stance  of  a  le- 
gal highway,  and  the  MMtmctlon  of  that  par- 
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piem  at  ftmave  aeqidttal  is  good  In  bar  <tf 
tbto  proaeoiaM  may  be  tested  hy  Oe  deter- 
nfaUnc  vbetfaer  the  eviOemce  neceRiaiT  to 
■op port  tbe  second  Indictment  was  sufllcleiit 
to  have  prsved  m  leeal  ccarlctlon  tn  the  first 
caM^  lB(BbLCHm.Lft-w,|M51;  WiMrt  Olm. 
Bt.  I  57S.  Or,  as  tbe  role  to  stated  as  ap- 
plied to  c»tU  caana.  tbe  mtpt  InfaUIble  test 
aa  to  lather  a  former  JudKinent  Is  a  bar  Is 
to  Inquire  wbether  the  aame  evMence  irS 
MiatHtaln  botft  tbe  present  and  fernier  Hctkn. 
Freem.  Jodgm.  I  298;  Halm  t.  MtUer,  M 
I»wa^  7^  2S  N.  W.  BtjK  SL  To  taavUrt  u»- 
dea  tbe  first  bifflctment,  tt  bad  to  be  ibom 
thmt  the  locus  was  a  poMIc  blflhwar. 
ttat  tbe  defisndanc  obBtrueted  tt  at  any  time 
between  AprU  7.  MM.— Mdb  wltUn  tbe  e^at 
Oitofypevlodef  ■ntftatlons.—and  September?, 
1887.  To  eoBf\et  tmder  the  secowl  Indfet- 
Mcnt.  whlfk  was  preeenttd  April  U,  1880,  It 
must  be  shown  tbat  tbe  hNns  woe  a  pbWfe 
hlsbwiv.  and  tbat  defendaat  obatraeted  It 
M  any  ttae  between  AprU  11, 18K7,  and  ApvH 
11,  1890.  Now.  it  win  b«  eeca  that  tbe  tliiM 
latemnliv  between  AptU  11,  1887,  and  Sep- 
tenber  7,  18S7,  la  er  mmj-  be  coTsreil  by  tbe 
same  «ridfliice  needed  to  support  eMb  tadlet- 
ment  So  we  hare  a  ease  ivbere  tbe  Idwtlty 
Is  perfect  as  to  tbe  bifhway  obstmicled.  and 
tor  the  time  laat  meartloncd  Uw  oTld-  ncv 
would  be  tbe  mae  In  both  caaes  aa  to  tb#  eb- 
sliuetkm.  We  eanuot  devbt,  nder  these 
tacts,  that  tbe  plaa  of  former  acquittal  was 
lood.  nie  ezfcteaoe  of  the  highway  must, 
of  neceaHty.  be  eatablhibtd  berore  the  de- 
fmdant  couM  be  cmsrlcted  of  obstnunhig  it 
Under  tbe  prorMuM  of  onr  statute  already 
qnoicd,  tbat  bring  one  of  tba  raatartal  fbcts 
pot  tn  IsBoe,  aad  determined  la  defendant's 
tkwar  by  tbe  verdict,  tt  la  ooa:4tBWe.  The 
esse  Is  a  pecaKar  one,  and  rallk*  any  tn- 
stancad  by  counsel  for  tbe  state.  As  we  ba/e 
said,  tbe  firsi  case  InvolTed  tbe  questfen  of 
the  existence  of  the  h^hway.  Tbe  rerdlct 
•f  ttie  Jury  la  tet  oase,  of  Deossstty,  detsr^ 
mined  tbat  tbe  blchrway  did  net  ash*,  said 
tbftt  feet  eaisMrt  be  agaia  Inquired  kito  IB  lbs 
same  Idnd  of  a  criminal  actioo. 
Tbe  InstroetloQ  was  correct  A&ned. 


AMBRIGAN  INVBSTMBNT  OO.  T.  FAB- 
RABet  aL 
(Saprsme  Coast  of  Iowa.  Jaa.  80,  ISS.) 
PoaauLOHtms  OP  MomwAOE— ArpoimMSKT  or 
UsoaiVEH. 

Code,  I  2903,  pro^Wss  for  the  aypolirt- 
mmt  of  a  recairer  on  tba  petition  o£  ather 
party  to  a  proceeding,  showing  that  be  has  an 
laterest  in  the  property  la  contrercrsy,  which  la 
ka  danger  ef  belag  lost.  Section  198S  peorMaa 
that  in  tba  abaence  of  stipnlatioaa  to  the  ooo- 
trary  the  mortgagor  of  real  property  retains 
dM  legal  tHle^  aan  right  of  possesHion  tfiereto. 
SactiaB  331*  prertdss  Oat  a  mertffage  shall  he 
luncJnssd  Id  equity.  Sectkm  3102  provides 
that  whea  real  praperty  is  sold  uoder  geoeral 
caccatton  tbe  daendant  may  redeem  tbe  prop- 
arty  wttUn  a  year  from  tbe  day  of  sale,  and 


during  that  time  he  Is  entitled  to  Oe  posaee- 
■ioB  of  the  pTOoerty.  BM.  that  a  mortgage 
which  does  not,  in  termi,  gpve  to  the  mortgagee 
the  right  of  posaession  before  sale,  or  the  ex- 
piration of  the  time  for  redemption,  nor  pledge 
the  rerennes  of  the  property,  eredita  no  inter- 
est Id  the  right  of  iK>8»esaioD  given  by  statute, 
Dor  in  the  rereauea  accruing  from  the  property, 
and  tbe  appointmmt  of  a  receiver  to  Uke  poa- 
sssrion  of  me  properly  so  noortgagad,  or  to  a^ 
Dft^riate  the  rerenoes  derirad  tberefmn,  vie- 
latea  the  statutory  rights  of  the  mortgagor,  and 
those  claimiog  througn  him. 

Appeal  from  dtetrlct  courti  Haneoclc  couo- 
ty;  John  C.  Sherwln,  Judge. 

Action  if  equity  for  tbe  fbredosute  of  a 
mortgage  on  real  estate.  A  recover  of  ftm 
mortgaged  premises  was  appointed  tn  va- 
cation, a  motion  for  his  discharge  was  aft- 
erwards made  and  sustained*  and  from  the 
order  sostaiiilDg  tbe  motloiL  plalntlK  appeals 

Soper,  Allen  A  Moellng,  for  ofv^lant  W. 

B.  Btadford,  for  ap[>^B0  LeUa  &  Vamr. 

ROBINSON,  O.  J.  On  tbe  20tli  day  of 
August,  1885,  defendants  Georglana  Way 
and  a  C.  Way  made  to  P.  O.  Befeell  th<^ 
promissory  note  for  the  sum  of  90,000,  due 
OO  the  Ist  day  of  January,  1881,  with  11 
Interest  coopona  thereto  attached,  wblch  pro- 
vided for  tbe  payment  of  semiannual  in- 
terest art  tbe  rate  of  g  per  cent  per  annum 
from  the  date  of  Hie  note.  To  secure  the 
payment  «f  the  note  and  coupons;  tbe  de- 
fendants named  execnted  to  B.  8.  Ormsby, 
as  trustee,  a  mortgage  upon  the  premises 
is  controrenv,  situated  in  Hadeoefc  county, 
which  was  thereafter  duly  recorded.  In. 
September,  1885,  Refseil  eoM  the  note, 
eonpODB,  and  mortgage  to  plaintiff,  indors- 
ing the  notie  and  coupom  in  blanh;  and 
abe«t  tbe  same  time  plalntHT  sold  them  to 
John  Stuart  ft  Oa,  of  En^and.  By  the 
agreement  of  sale,  plaintiff  guarantied  tbe 
payment  of  the  coupons  as  they  sbofdd  ma- 
tare,  and,  tn  case  It  was  required  to  pay 
tbem,  tbe  title  thereto  was  to  revert  to 
l^lnttff,  and  It  was  tx>  have  a  dalm  against, 
and  lien  upon,  the  mortgaged  premises,  sub- 
ject, however,  to  so  much  of  tbe  mortgage 
debt  as  should  be  u^aid  and  heM  by  John 
Stuart  A  Co.,  and  also  subject  to  a  second 
mortgage  msde  by  the  aame  mortgagors  to 
Ormsl^  Bros.  A  Oo.  After  executing  the 
mortgage  to  secure  the  Indebtedness  to  Ref- 
seil, the  mortgagors  sold  tbe  mortjraged 
premises  to  defendant  Henry  A.  Lott,  and 
then  moved  from  this  state  to  the  state  of 
Tennessee,  where  they  bave  since  resided. 
Lott  sold  tbe  premises  to  tbe  defendant 
Ivella  B.  Parrar,  and  removed  to  th%  state 
of  Illinois,  where  he  now  Uvea.  LeUa  B. 
Parrar  leased  the  premises  to  defendants 
OIsoB  9eo6.,  and  went  to  fbe  state  of  Colo- 
rado, tn  whldi  Ae  has  since  made  her 
heme  When  this  action  was  commenced, 
Olsini  Bros,  were  occupying  and  cultivating 
tbe  mortgaged  premises  under  their  lease, 
and  had  thereon  a  crop,  of  whlcit  Qiey  bad 
agreed  to  ddlver  to  their  lessor  a  sbam. 
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u  not  for  ttw  jeor  189L  The  convey ances 
to  Lott  and  to  Mn.  Famr  were  nuide  sob- 
}ect  to  the  tncnmbrutces  which  have  been 
mentioned.  The  mortgagon  and  their  gran- 
tors having  failed  to  pay  Interest  coupons 
whtdi  matured  <m  or  before  January  1, 
1881,  to  016  amount  of  f540,  th^  were  paid 
by  plaintiff.  The  second  mortgage  to  Orms- 
by  Bros.  A  Oo.  was  foretdoeed,  and  the 
mortgaged  pfuulaea  were  sold  under  the 
decree  at  foredomre  on  the  81st  dar  of 
March,  1891.  On  the  81st  Qaj  of  January, 
1887,  the  mortgaged  premises  were  sold  for 
delinquent  taxes.  They  were  again  sold  tor 
deUnouent  tana  In  Jannaxy,  1889,  and  mb- 
seqnent  taxes  were  paid  by  the  pundiaser 
at  that  aale.  In  Angust,  1881,  after  tUa 
action  was  commenced,  the  certificate  of  the 
last  sale  was '  transferred  to  plaintiff  for 
98S4.7S,  -WUeb.  was  the  amoont  required  to 
redeem  trom  that  sale.  The  petition  shows 
that  ttie  mortsagora  are  InaolTeat;  fliat  the 
mortgaged  premises  are  not  auffldrat  to 
pay  the  incumbrances  ttiereon,  which  are 
amtor  to  the  claim  of  j^aintlff;  that  the 
premises  bftre  beoi  occapied  by  tenants  who 
hare  no  beneficial  Intereats  In  Uie  property, 
excepting  to  obtain  therefrom  aa  much  as 
possible;  Uiat  the  tmprorematta  on  ttw 
mortgaged  land  are  depreciating  in  ralne; 
and .  that,  1v  reaacm  of  the  facta  stated, 
plaintlif  Is  in  dangw  of  losing  the  security 
for  Its  dalm.  A  decree  for  the  snm  <jt  1600, 
and  tot  the  foredosnre  of  the  mortgage, 
la  demande^b  and  the  appf^tnunt  of  a  re- 
ceiver  la  a«ked.  On  the  SOth  day  of  July, 
1891,  wlthoat  notloe  to  defendants,  a  rft- 
celver  was  appointed,  who  was  empowered 
to  rec^ve  and  collect  the  rents  and  rev- 
uuus  of  the  morltp^p»d  premlsaB;  to  Insure 
boUdlnga,  redeem  the  premises  from  tax 
sales,  and-  pay  taxes  whidi  might  be  due. 
In  Octobtf,  1881,  BCnL  Famr  appeared  In 
court,  and  filed  a  motion  asking  the  dla* 
charge  of  the  recelTer.  The  motion  was 
•nstalnad,  and  from  that  ruling  the  appeal 
(s  taken. 

The  mortgage  in  oontroTeisy  contains  oon- 
dltiona  and  stlpnlalioDS  aa  foDows:  "It  la 
agreed  that  the  party  of  the  first  part  shall 
pay  all  taxes  before  th«y  become  delinquent, 
keep  the  build tnga  insured  in  some  company 
designated  by  said  trustee  for  at  least  two 
thirds  of  their  value,  with  loss,  if  any,  pay- 
able to  said  trustee,  and  shall  keep  the  im- 
provements In  a  good  Btate  of  preBraraOfm. 
It  la  further  agreed  that  If  the  party  of  the 
first  part  shall  fall  to  perform  any  of  the 
covenants  In  the  note  or  In  this  instrument, 
or  do  or  fail  to  do  anything  whereby  the  se- 
curity for  this  loan  of  money  may  be  less- 
ened, that  the  debt  hereby  secured  shall  be- 
come due  and  collectible  at  once,  at  the  eleo- 
tion  of  the  holder,  without  notice,  and  this 
mortgage  or  trust  deed  may  be  foreclosed 
tor  the  full  amount,  togeth^  with  interest, 
coat,  taxes,  Insurance,  and  any  other  aoma 
adraueed  or  expenses  incurred  on  aooount 


of  the  party  of  ^  firat  part,  fur  wbateoerw 
purpose;  and  any  advances  so  made  ahaU 
draw  taiterest  at  ten  pw  ooit  per  annnm. 
It  la  further  agreed  that  If,  oa  sale  of  tbe 
mortgaged  premises.  It  falls  to  bring  snffi' 
dent  to  pay  the  csitixe  claim,  with  Interest, 
costs,  attorneys'  fees,  and  disbursements,  the 
party  of  the  first  part  agrees  to  pay  the  defl- 
oienoy."  The  stl^ilations  quoted  are  the  only 
ones  contained  in  the  mortgage  which  are 
material  to  a  determination  of  the  questions 
presented  for  our  consideration.  The  mort- 
gage does  sot  purport  to  create  any  lien  up> 
on  nor  right  to  the  rents  or  other  reveime 
which  may  be  derived  from  the  mortgaged 
premlaea;  and  does  not.  In  terms,  i^oTidB 
for  the  an^olntmsnt  at  a  reodver.  In  any 
ooatlngentqr.  We  are  required  to  determine 
whether,  under  the  facte  and  atlpnlatlona  of 
the  mortgage  redted.  the  plaintiff  is  mtltled 
to  the  q>pointomit  of  a  reodTW  for  the 
mortgaged  prwnlsas. 

Numerous  anthmltlea  hare  been  otted  in 
support  of  the  claim  that  the  reodver  was 
properly  appolntad,  and  diould  not  hare 
beat  discharged;  bat  yrbethee  the  claim  Is 
well  fonnded  depends  almost  wholly  upon 
the  stimulations  of  the  mortgage,  and  the 
statutes  of  this  state.  Ooortt  exerdse  the 
pown  to  take  property  frnu  the  poaaeasbn 
ot  Ite  ownu,  UiEoaglL  tbe  medlnm  ot  n  to- 
odver.  with  caution,  and  will  ordinarily  do 
BO  only  when  there  Is  no  other  adequate 
remedy.  Olartc  t.  BaynHmd,  (Iowa,)  5S  N. 
W.  Bep.  854k  Beetkm  2906  of  the  Oode  au- 
thorises the  appointment  of  a  reodrar  "<m 
the  petitlcHi  of  dther  party  to  &  dTll  aotkn 
or  proceeding,  wherein  he  shows  that  he  has 
a  probable  rla^  to  or  Intereat  In  any  pnp* 
erty  whkih  Is  the  subject  of  the  oonliomv. 
and  that  such  property,  or  ite  rente  or  prof- 
its, are  In  danger  of  being  loot,  w  materially 
Injured  or  impaired.  •  •  •»  Beetlon  1038 
of  the  Oode  provides  that,  "in  the  abeenoe 
of  stipulations  to  the  contrary,  the  mort- 
gagor of  real  property  retains  the  legal  title 
and  ritfit  of  posseadon  thereto."  There  la 
no  stipulation  in  the  mortgage  under  ooa.- 
alderatlfm  giving  to  the  mortgagee  any  other 
right  of  poaseadon  than  that  gtren  by  the 
stetata.  Seotiw  8318  of  the  Oode  prorldes 
that  no  deed  of  trust  or  mortgage  made 
dnoe  Qua  1st  day  of  April,  1861,  diall  be 
foredosed  in  any  other  manner  than  by  ac- 
tion In  court  eqidtaUe  prooeedlngs.  Sec- 
tion 3821  prorldes  tm  a  «pedal  execution  In 
case  of  foredosnre,  and  for  redemptfan  as 
in  case  of  a  aale  under  gmeral  execution. 
When  real  property  Is  sold  under  general 
execution,  the  defendant  may  redeem  1be 
property  within  a  year  from  the  date  ot 
sale,  and  during  that  time  is  entitled  to  the 
poBsesdon  ot  the  property.  Section  3102. 
Therefore,  under  the  mortgage  in  questlou. 
and  the  rarions  provldons  of  the  stetote  to 
which  we  hare  referred,  the  mortgagon  and 
their  grantees  were  entitled  t»  the  poasee- 
don  of  the  mortgaged  property  when  this 
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HdQD  was  ommmced,  and  would  oonUnne 
to  be  entitled  to  it  until  tbe  il^t  at  redemp- 
tion tn>m  h  oole  made  under  Judgment  or  a 
decree  of  foreclosure  should  expire.  But  the 
Tight  of  roasearifm  onnles  wltli  It  tbe  ri^t 
to  nae  mortgaged  premiseo,  to  lease 
them,  and  to  control  the  revenae  which  shall 
be  derived  tiierefrom.  It  ftdlows  tbat  a 
mortgage  which  does  nol^  In  torma,  give  to 
the  mortgagee  the  right  of  poBseesion  before 
aale  and  the  t»mlnatton  of  the  li^t  of  re- 
demption, nor  pledge  the  rents  and  profits, 
creates  no  Uen  upon  nor  Interest  In  the  right 
of  poBBPaalon  given  by  tlie  atatote,  nor  npim. 
the  rereime  which  aooruea  from  it  To  take 
poascsrton  of  property  so  mortgaged,  or  to  ap- 
propriate the  rerenue  which  is  derived  there- 
from for  Qke  benefit  of  the  mortgagee,  even 
tiioui^  done  l^meana  of  a  reodver,  would  be 
to  violate  rights  which  are  created  and  pro- 
tected by  statute  for  the  benefit  of  the  mort- 
gagor, and  those  who  claim  thtov^  him, 
and  cannot  be  authorised.  Tbe  comduslon 
we  readi  ibida  support  In  munmus  oaaea 
whicii  this  court  baa  heretofore  decided.  A 
difference  between  tbe  right  to  appoint  a  re- 
oelver  under  a  mortgage  which  pledges  rents 
snd  profits,  and  under  one  which  does  not, 
was  reeognlaed  In  Oaa  Co.  v.  West,  44  Iowa, 
2^  In  Swan  v.  Mitchell,  82  Iowa,  SOS,  47 
N.  W.  B«p.  10^  the  mortgage  gave  to  the 
mortgagee  the  right  of  possession  in  case 
of  default  on  the  part  of  the  mortgagor,  and 
'pledged  the  rents  and  proflta,  bat  there  was 
DO  express  provlsi<Hi  in  xef^ud  to  the  ap- 
pointment of  a  receiver.  It  was  lield  lliat 
die  rents  and  profits  were  pledged  only  In 
esse  possession  should  be  takm  by  the  mort- 
gagee, and  tliat  tbe  appcrintmoit  of  a  re- 
ceiver was  not  authorised.  The  fact  that 
the  mortgagors  were  not  shown  to  be  In- 
Bolvesrt,  althoa^  mentioned,  was  not  con- 
trolling. In.  Paine  t.  BCoBln^,  73  Iowa,  SL, 
3i  N.  W.  Bep.  SL5,  Uie  mortgage  ttwre  con- 
ridded  pledged  the  rents  and  profits,  and 
provided  for  the  appointment  of  a  receiver 
on  tbe  oommenoement  of  an  action  to  fore- 
close it.  This  ooort  held  tbat  the  rig^t  to 
the  appointment  of  a  noeHTet  was  measured 
by  tbe  stipnlatl<ma  of  tbe  mortf^pge,  and 
that,  as  tbe  appolntmait  was  not  «sked  at 
the  oommenoement  of  the  action.  It  should 
not  be  made  when  the  decree  of  foreclosure 
was  rendered.  In  Blyton  v.  IMvenport,  61 
Iowa,  583.  2  N.  "W.  Bep.  402,  the  question 
Involved  In  ttais  case  was  oonddered.  and 
rtewa  in  harmony  with  the  oonolorion  now 
reached  were  expressed,  altliough  flie  qnee- 
Umk  was  not  fully  determined.  In  White  v. 
Griggs.  M  Iowa,  650,  7  N.  W.  Bep.  125.  it 
was  decided  that  the  Insnfflcdency  of  the 
mortgaged  property  to  satiafy  the  mortgage 
debt,  the  Insolvency  of  tbe  mortgagor,  and  the 
fact  Hiat  he  had  disposed  of  bis  property  to 
prevent  the  ooUecuuu  of  the  mortgage  debt, 
did  not  Justly  the  appointment  of  a  receiver. 

It  may  be  true,  as  claimed  by  appellant, 
that  tiie  esse  ml£|ht  have  been  decided  on 


another  ground;  but  Uw  question  under  oon- 
aideration  was  in  the  case,  and  the  decision 
was  properly  based  upon  it  TbB  reooid  dls- 
doeea  no  ground  for  the  app(dlEtm«]A  of  a, 
receiver  In  this  case,  and  the  order  ot  ttie 
district  court  which  discharged  him  was 
rightly  made.  Affirmed. 


SHBLLHAMMEB  v.  JONES  «t  al. 
(Supreme  Court  of  Iowa.  Feb.  1.  1893.) 

CaATTEL  MORTQAOBB  — DSSCKtPTlOX  OF  PitOPSKTT 

—Aeisraa's  Liks. 

1.  Property  was  dsscribed  In  a  diattel 
miat»ige  as  "one  bay  atalllon,  with  small  wliite 
star  m  forehead,  two  years  old  past."  and  "one 
ofaestnat  sorrel  stallloD,  with  white  tail  and 
mane,  with  small  white  star  In  forehead,  seren 
yean  old."  The  nKntgage  described  tiie  mort- 
aagor  as  "of  the  county  of  P.  aad  state  of 
Iowa.**  The  mortgage  also  contained  a  certifi- 
cate of  ownership.  At  the  time  of  the  execu- 
tl<Hi  of  the  mortgage  the  stallions  were  la  the 
possesBiw  of  the  mwtgagor,  on  his  farm  lo  P. 
oomity,  and  were  the  only  ones  ot  the  descrip- 
tion which  he  then  ot  has  rtnce  owned.  Had, 
that  the  descriptioii  was  sufficient  to  Impart  no- 
tice to  sabsequeDt  purchasers. 

2.  Defenaants,  who  had  a  second  mortgage 
on  tiie  stallioos,  claimed  a  right  to  the  posses- 
sion, onder  a  lien  alleged  to  liave  been  asdgned 
to  them  by  a  stable  keeper  who  had  been  taking 
oare  of  the  horses,  and  -who,  they  alleged,  re- 
fused to  give  them  ap  antil  the  lien  was  paid. 
It  appeared  that  tiie  horses  were  taken  &om  the 
stable  keeper  without  any  claim  of  lien  on  his 
part,  and  without  any  agreement  from  defend- 
ants to  pay  the  charges,  and  that  they  were  not 
paid  until  the  day  before  the  trial,  at  which 
time  an  iBstrument  purporting  to  be  a  receipt 
and  asHignment  of  the  lien  was  dellTered  to  de- 
feudants.  This  was  18  months  after  defend- 
ants had  first  taken  possesidon  of  the  property. 
Held,  that  the  lien  of  the  livery  stable  keeper,  if 
any  existed,  was  walred,  and  could  not  be  re- 
rived  to  defeat  plaintifTs  ri^t  of  possession  tv 
an  agreement  made  after  tha  action  was  com- 
menced, t 

Appeal  from  district  courts  Caas  county; 
N.  W.  Macy,  Judge. 

Action  at  law  to  recover  the  posseaidon 
of  specific  personal  property.  There  was 
a  trial  by  tbe  court,  without  the  aid  of  a 
jury,  and  a  Judgment  in  favor  of  defendants. 
The  plaintiff  appeals. 

Willard  ft  WUlard,  for  appellant  Del  Ia- 
no  ft  Meredith,  for  appellees. 

ROBINSON,  a  J.  The  plaintiff  <Aalais 
to  be  the  absolute  and  unguaUfleJ  owner 
of  two  stallions  whicb  constitute  the  proper- 
ty In  controveray,  by  virtue  of  a  porchase 
thereof  made  under  the  foreclosure  of  a 
chatty  mortgage  glvoi  tbereon  by  W.  8. 
Oloak,  Tlie  defendants  claim  a  right  to  the 
possession  of  the  property  by  virtue  of  a 
second  mortgage,  executed  by  Oloak,  and 
alao  by  virtue  of  a  Uen  to  tiiem  assigned, 
which  was  acquired  by  the  keeper  of  a  feed 
and  livery  stable.  Tbe  district  court  found 
that  defendant  J.  B.  HcOoy  waa  oitftled  to 
the  possesrim  of  the  property,  and  rendered 
Judgment  against  tiie  plaintiff  for  costs. 

2,  The  mortgage  under   wtdch  plaintiff 
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clmlma  wu  execoted  to  George  McLennan 
cm  the  23d  day  of  October,  1883,  and  was 
duly  recorded  on  the  next  day.  It  waa  as- 
stgned  to  i^alnttff,  and  in  Junuaiy,  1800.  waa 
foreclosed  1^  notice  and  sale,  and  the  ctal- 
Uona  were  porchaaed  by  plalntUT.  The  mort- 
gage nnder  which  defendanta  claim  waa  ex- 
ecuted on  the  25th  day  of  July,  1888,  to  J. 
H.  Henry;  was  recorded  on  the  2GtIi  day  of 
July.  1889;  and  waa  assigned  to  J.  B.  McCoy 
In  September  at  that  year.  It  purported  to 
be  a  first  upon  tbe  property  In  coKtro- 
reray,  and  defendants  claim  that  UcCoy 
purchased  It  without  any  knowledge  of  the 
UeLennan  mortgag*.  The  defendant  Jones 
took  poMcaolon  of  the  property,  as  agent  of 
UcGojr,  and  does  not  claim  any  personal 
interest  therein. 

The  first  quesOoD  we  are  required  to  de- 
termine Is  whetlier  the  description  of  Qib 
properQr  contained  la  the  McLennan  mort- 
gage waa  anfficient  to  make  tbB  record 
thereof  eonstmctire  noOce  to  sabeequent 
purchasers  of  the  existence  of  the  mort- 
gage. The  deaertptloa  ta  as  follows:  "One 
bay  stallion,  with  small  wblte  star  hi  fore- 
head, two  years  old  past'*  "One  t^eatnut 
sorrel  staUioii,  with  white  tail  and  mane, 
with  small  white  star  in  forehead,  seren 
years  (rid."  Hie  mortgage  pmports  to  sdl 
to  the  mortgagee  the  property  described,  to 
secure  the  payment  of  notes  specdfled,  and 
contains  a  covenant  to  warrant  and  defend 
the  title  to  the  property  mortgaged.  It  d»- 
Bcribea  tiie  mortgagor  as  "of  the  eomtty  of 
Pottmwattamle  and  state  of  Iowa."  and  pro- 
vides that,  tn  case  of  any  attempt  to  re- 
move the  pn^>wty  "ftt>m  ssld  county  of 
Pottawattante,"  It  afaan  be  lawAil  for  the 
mortgagee  to  take  Immediate  possession  of 
It.  In  case  of  §.  foreclosure  sale,  It  waa  to 
be  made  at  Qiiswold,  in  Cass  comity.  The 
mortgage  also  contains  a  statemmt  In  words 
aa  follows:  "I  hereto^  certlQr  tliat  I  am  the 
owner  of  the  said  property  described  In 
this  mortgage."  At  the  time  the  mortgage 
was  executed,  the  stalUons  were  in  the  pos- 
session of  tiie  mortgagor,  on  his  farm  in  Pot- 
tawa.ttaiiile  oounty.  lliey  were  the  only 
ones  of  the  description  glren  which  he  then 
or  has  since  owned.  We  are  of  the  opinion 
that  the  description  waa  snflUclent,  and  that 
the  record  of  the  mortgage  Imparted  due 
notice  to  sabaeqnent  purchasers. 

It  is  the  wen-establlahed  rule  In  this  state 
that  the  description  In  a  diattel  mortgage 
need  not  be  so  spedflc  snd  certain  that  the 
property  may  be  ldent1fl«<l  by  the  descrip- 
tion alone.  It  Is  sntHdent  If  it  directs  the 
mind  of  the  Inqtrirer  to  facts  or  evidence 
from  vrtilch  he  may  ascertain  the  property 
mortgaged  with  absolute  certainty.  Smith 
v.  McLean.  24  Iowa,  331;  Rowley  v.  Bai^ 
ttudemew.  87  Iowa,  S79;  Tant  v.  Harvey, 
60  lowm.  422.  7  N.  W.  Rep.  «75;  Wells  v. 
Wtteooc  68  Iowa,  706.  28  N.  W.  Rep.  29; 
Rbntaaet  v.  Stepbeoa.  68  Iowa.  628,  27  N.  W. 
Rap.  78S;  Wbedier  t.  Be^er,  68  Iowa,  794, 


28  N.  W.  Rep.  40;  Kneller  v.  KneHer, 
(fowa.)  5S  X.  W.  Rep.  272.  The  nKHigsge 
ander  conildertitMi  la  Bro<A  v.  Borr,  70 
Iowa,  400,  30  N.  W.  Rep.  652,  described 
property  as  "one  bay  horse,  named  Billy, 
ten  years  old  last  spring,"  and  showed  that 
the  mortgagor  resided  In  Mahaaka  county. 
It  also  provided  that,  is  case  of  any  attempt 
to  remove  the  property  from  that  comity^ 
the  mortgagee  might  lawfully  take  possession 
of  tlM  pn^erty.  Hie  description  was  held 
to  be  snffident,  althotigh  In  important  re- 
spects It  was  less  definite  and  certain  than 
are  the  descriptions  now  In  controversy. 
The  mortgage  under  wblch  plaintiff  claims 
contains  statements  which  [>olnted  directly 
to  the  Identical  property  mortgaged.  It 
^owed  that  the  mortgagor  owned  the  prop- 
erty, and  Indicated  that  he  resided  In  Potta- 
wattamie county.  The  i)<''Um^  ^ 
kind  not  fjenerally  owned -even  by  farmers, 
and  was  described  accurately,  and  with 
some  mlnutenees  of  detolL  One  who  read 
the  mortgage  would  naturally  have  conclud- 
ed that  the  property  would  be  foond  In  the 
possesion  of  the  mortgagor  on  his  farm  In 
Pottawattamie  coun^,  and,  had  be  looked 
tliere,  he  would  have  found  and  Identified 
the  ^rvperiy  wltfaont  any  -nncertidnty,  and 
without  trouUe.  A  reasonably  prudent  man, 
who  desires  to  protect  himself,  would  hare 
d<me  so.  The  appellees  rely  upon  the  cases 
of  Barrett  r.  Flscft,  76  Iowa.  5SS.  41  N.  W. 
Rep.  310;  Warner  v.  Wilson,  78  Iowa,  719,* 
.38  N.  W.  Rep.  710;  Everett  Brown.  64 
Iowa,  420,  20  N.  W.  R^.  748;  ^yea  v. 
Wilcox,  61  Iowa,  732,  17  N.  W.  Rep.  UO; 
Mnlr  V.  Blake,  57  Iowa,  602,  11  N.  W.  Reps. 
621;  and  Adams  V.  Bank,  53  Iowa,  491,5  N.W. 
Rep.  619.  But  an  examination  of  these  cases 
wfil  show  that  none  of  the  mortgages  therein 
considered  contained  all  the  means  of  Iden- 
tification which  are  given  by  Ae  mortgage  In 
controversy,  nor  an  equivalent  for  them. 
Items  of  description  may  be  of  little  value 
separately  considered,  and  yet  together  Iden- 
tify the  proi>CTty  to  which  they  refer  beyond 
question. 

2.  On  the  6^  day  of  January.  ISM,  pl^tlff 
took  possession  of  the  horses  tn  controversy, 
and  of  Mother,  taiduded  In  the  same  mort- 
gage,  and  placed  them  in  Ae  livery  stable 
et  Brockway  A;  Boggs,  mider  an  agreement 
to  pay  three  dollars  a  day  for  tlie  keeping  of 
the  three.  On  the  ISth  day  of  the  month 
named,  he  settled  with  the  keepers  of  the 
stable,  and  paid  liiem  all  of  &e  amount  due 
ttiem  for  keeping  the  horses,  excepting  the 
sum  of  two  dollars.  After  he  purchased  tlie 
two  StalUons  In  controversy,  he  returned 
them  to  the  stable,  to  be  there  kept,  without 
any  farther  agreement  In  regard  to  the  price 
to  be  paid  for  their  keeping,  and  has  since 
paid  nothing  on  account  of  It  On  the  Stb 
day  of  February,  1890,  the  defendants  took 
the  horses  from  the  llvary  stable,  under  the 
Henry  mortgage,  and  have  flfuce  that  time 
retained  posseatfim  of  them.    McCoy  has 
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paid  Brodnrar  ft  BofS*  9SS  for  keeping  the 
boraea  prior  to  the  date  last  named.  The 
defendants  dalm  tbat  they  baTe  acaolred 
from  the  keepm  of  the  Mvery  atabte  a  Uoi 
whiA  entiaes  them  to  tbm  powetelon  of  the 
horses  until  it  is  discfanrged  dirMoii 
of  the  answer  In  wbldt  that  IXat  Is  pleaded  Is 
4n  the  form  of  an  amendment,  placed  on  file 
15  mouths  after  tiie  original  answer  was 
filed.  It  alleges  ttuit  the  horses  wore  taken 
hj  defendants  nnder  the  mortgage  held  by 
McCoy;  that  Brockway  &  Boggs  bad  a.  llm 
OB  them  fur  their  keying,  and  refused  to 
nrrender  them  until  it  was  paUl;  that  de- 
loidants  therei^on  paid  their  cbargtM,  and 
took  an  osslgnmeot  of  the  lien.  A  demurrer 
to  that  division  was  filed,  but  appears  to 
have  been  abandoned,  as  the  record  discloses 
no  ruling  upon  It  The  dlrialon  la  not  In 
the  niitnre  of  a  counterclaim,  and  must  be 
r^rded  as  doiied,  operations  of  law. 
ThB  record  shows  that  UcGoy  paid  to  Brock- 
way  A  Boggs  $35  for  keeping  the  horses 
prior  to  the  time  they  were  taken  by  defend- 
ants, bat  It  is  admitted  the  mon^  was  not 
paid  nnlll  the  day  before  the  trtaL  An  In- 
stmment  purporting  to  be  a  receipt  and  m- 
slgnment  of  the  lien,  executed  by  Brockway 
&  Boggs,  was  dellTered  at  the  time  the  mon- 
ey was  paid;  but  It  Is  not  shown  that  It  was 
executed  pnisuant  .to  any  agreement  made 
iriien  the  horses  were  taken  defendants. 
The  <mly  conclusion  whldi  can  be  drawn  from 
the  record  Is  that  the  horses  were  taken  from 
Brot&way  &  Boggs  without  any  claim  of  a 
Men  on  theiT  part,  and  without  any  agree- 
ment on  the  part  of  defendants  to  pay  their 
charges.  If  that  conclusion  is  warranted  by 
tte  facta, — and  for  the  purposes  of  this  appeal 
we  most  presume  that  It  Is,— the  lien.  If  one 
exteted,  was  waived  and  lost  It  conld  not 
be  revlTed  and  used  to  defeat  plalntitTs  right 
of  possesion  by  an  agreement  made  after 
this  action  was  commenced.  We  do  not  find 
It  necessary  to  determine  any  question  In  re- 
gard to  the  power  of  the  keepers  of  Uvery 
and  teed  stables  to  assign  their  liens.  For 
reasons  ebown,  the  judgment  of  the  district 
court  Is  rereiaed. 


WERNLI  T.  COLLINS. 
(Bnpraae  Goott  ot  Iowa.  Feb.  1,  189S.) 

Acfrios  OS  Oovt«act—Ri»ci»9i«n—Uki  OVERT  ojr 

QCAXTUH  llEUtJIT. 

1.  Where  plaintiff  etnitimcted  to  put  In  a 
windmill  pump  that  would  supplj  defendaot's 
stock  with  water,  defendant  can  rescind.  If  it 
proved  Insnffleient  for  that  purpose,  thon);h  the 
■eaaon  was  nniisntilr  dry. 

2.  If  the  pomp  Is  useless,  defendant  is  not 
oUiged  to  accept  it,  and  sue  for  a  breach  of  con- 
tract, on  the  jmund  that,  the  pump  beiiic  a  per- 
manent improTt-uiiMit,  plaintiff  cannot  remove  it, 
dnce  It  eao  be  resooved  witltout  injury  to  the 


3.  Where  plaintiff  claims  that,  thongh  the 
contract  was  not  fnUllled  hy  him,  the  pump  is 
of  sasDe  value  to  defendant  he  cannot  recover 
on  a  quantum  meruit  where  be  sues  on  the  ex- 
press contract 


Appeal  from  district  omrt,  PlymeoA  com- 
ty;  Boott  M.  £«dd.  Jndge. 

ActioB  In  equity  for  Ite  ftiMdoNDre  of  a 
mechanic^  llap.  Jadgment  fflsTalsihig  plain- 
tiTs  bUl.  and  iw  apiif«ls. 

F.  M.  Roseberry  and  Geo.  C.  Scott  for  ap- 
pellant. Aigo,  McDuffie  ft  Relchmann,  for 
appellea 

KINNB,  J.  L  PlalntUt.  m  June  17,  1890, 
estBred  Into  a  written  contract  with  defend- 
ant for  the  erection  on  her  form  of  a  windmill 
pwnp,  tower,  well,  and  the  no  Boaoary  oaadnet- 
ing  pipe*,  ^nie  dtf  eodant  was  to  pay  tbmCor 
9265, 1^  e«catlng  to  platatur.  In  00  days  ott- 
er the  mil  was  erected  and  in  good  woiWng 
order,  her  piomlaaory  note,  due  In  the  fAU 
of  1880,  or  spring  of  1881.  Plalntlfl  claims 
Jndcm«nt  for  sild  mm,  and  tbr  a  ■wdianic'b 
Ileal,  and  makes  the  neoeflnry  averments 
thevrtor.  The  tnatolal  qnestlon  ralseil  1^ 
Um  anawvr  la  baaed  on  ttte  following  pnovl- 
don  of  the  contract:  **Wib.  J.  WemU  agrees 
to  dig  and  All  anetior  post  boles  aiMl  ditch 
for  coBductlag  pipe,  and  to  furnish  a  good 
supply  of  ynt&r  for  atodc.'*  The  auiwer,  aft- 
er making  certain  ither  allegntlonB,  not  aec- 
eoary  to  be  stated,  aTors  ^t  lAaintUr  did 
not  pstfbrm  hb  eontraet  within  a  reasonable 
time,  and  failed  to  fomWi  a  good  avpiily  of 
water  for  stock;  and  that  by  reason  tliereof . 
defmdant  on  Sep)«mber  16,  1890,  rescinded 
the  oontract  and  ordeped  plalBtfff  to  remove 
KBld  mill  and  other  artldee  from  her  land, 
since  which  time  she  has  not  used  said  mill. 
She  also  denies  any  badebtedness  to  plataititr. 
.  2.  The  evidence  abundantly  riiowa  that 
plaintiff  failed  to  comply  with  bis  contract 
In  digging  a  well  that  wo  aid  fomleh  a  good 
supply  of  water  for  defendant's  stock.  It 
also  Aunrs  that  ^alntlff  knew,  before  the 
contract  was  made,  the  number  of  head  of 
stock  to  be  sui^Ued  with  water;  tbat  in  a 
few  days  after  the  well  was  dog  and  mill 
erected,  the  mter  anpply  pracdcaUy  failed, 
and  though  plaintiff  had  notice  thereof,  and 
an^le  opportonlty  to  remedy  tiie  defect,  he 
took  no  steps  to  make  bis  contract  good  by 
forolshing  a  «iq>ply  of  watw  tor  defendant's 
stock;  that  after  Bn>tember  16,  1880,  when 
defendant  rescinded  the  cmtract,  and  nott- 
fled  plaintiff  to  remove  the  mill  and  appli- 
ances, she  surr&e  used  the  same.  Now,  It  Is 
dear  that.  If  thla  was  "-^-h  a  contract  as 
mi^t  be  rescinded,  then  defendant  was  jus- 
tified in  so  treating  it  and  In  fact  did  tpsrind 
It  The  mill  and  well  failed  in  tlie  most  i's- 
sentlal  particular  to  comply  with  the  contra^ 
—to  furnish  a  good  supply  of  water.  As  made 
liy  plalutiff,  it  was  useless,  and  no  value  to 
the  defendant  Nor  is  the  fact  tibat  the  sea- 
son was  dry  an  excuse  for  plaintUTs  falling  to 
comply  with  his  contract  In  terms,  the  ob- 
Ugntlons  of  IbB  oontract  mi  plaintiff  to  supply 
v/ater  was  absolute.  We  cannot  alter  the 
terms  of  the  contract  by  assuming  tbat  the 
]>lalntlff  was  to  be  absolved  from  complying 
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with  that  part  at  Us  ccmtract  In  caae  ttie  wa- 
mm  was  nnusually  dry.  To  do  bo  would  be 
to  make  a  new  contract  to  ttiat  exteoit  for 
the  parties.  The  contract  Is  certain  and 
plain.  Under  its  tmns,  plaintiff  was  to  tar- 
nlsh  a  good  snpply  ol  water  fbr  stodL  He 
has  failed  to  do  so.  If  he  obligated  himself 
to  do  someUilng  that  might  be  dffllcnit  of 
performance,  he  did  bo  at  his  peril,  and  can- 
not now  complain. 

3.  Plalnllff  contends  tiiat  the  invroTemonts 
became,  as  soon  as  erected,  a  jHut  of  the  real- 
tr,  and  hence  he  cannot  remove  them;  that 
defendant  most  accept  them,  and.  If  the  con- 
tract has  not  been  fully  compiled  with,  her 
remedy  Is  to  set  19  and  prove  her  damages; 
that  flhe  cannot  resdnd  the  omtnust  To  sup- 
port this  dalm,  seraral  Iowa  cases  are  dted, 
bat  In  Bll  of  them  the  Improrements  were 
of  a  permanent  charactw,  as  houses,  tMnw* 
and  the  like,  wherein  the  ownw  of  the  land 
obtained  or  enjoyed  some  benefit  from  the 
Improyement,  althongti  the  terms  of  the  con- 
tract had  not  been  oonqdied  with.  We  do 
not  think  these  cases  are  applicable  to  the 
case  at  bar.  nils  caw  If  not  like  those  dted. 
In  Uils:  Tbe  tmprovement  is  of  no  rahie  wbat- 
ew  to  the  defendant;  It  can  be  remored 
without  any  partlealar  Injury  to  the  land. 
Bren  if  the  cases  dted  were  apgUcaUe,  ^atai- 
tiff  oould  not  recover.  He  sues  on  an  er- 
preai  contract,  and  thereunder  he  cannot  n- 
cover  uixm  the  Quantum  meruit  If  he  tn- 
tmded  to  recover  imder  a  quantum  meruit, 
be  shoold  have  so  pleaded  In  a  separate  count 
of  his  petltlfm.  There  is  no  daim  in  tiito 
petition  to  recover  on  anything  ezeept  on  the 
special  contract  Pixler  v.  Nldiola;  8  Aiwa, 
106;  Byser  r.  Wdasgerbo;  2  Iowa,  4B8;  Ocn^ 
win  V.  Wallace,  17  Iowa,  874;  Flyim  v.  Ban- 
way  Co..  68  Iowa,  499,  19  N.  W.  Bep^  812. 
The  plaintiff  does  not  plead  or  prove  any 
waiver  of  performance  d^endant  ItwDl 
be  observed  that  In  aU  the  cases  relied  upon 
defendant,  bo  fhr  as  the  record  diows, 
where  a  special  contract  existed,  and  recov- 
ery was  had  for  the  actual  work,  labor,  and 
servlee  rendered,  the  contract  not  having 
been  fully  complied  with,  recovery  was 
claimed  under  a  quantum  meruit  count  not 
as  In  this  case,  under  a  single  count,  baaed 
'm^cni  the  ctmtract  al<ne.  We  think  in  this 
case  the  defmdant  was  fully  Justlfled  In  re- 
sdnOlng  the  contract  It  was  an  entirety. 
Plaintiff  failed  to  comply  with  It  As  the 
views  expressed  diq|)0Be  of  the  case,  other 
questions  argued  need  not  be  considered. 

AlOmwd. 


VBASOB  V.  SMI'm  et  aL 
(Supreme  Court  of  Iowa.  Feb.  1,  1898.) 

Appbu. — Additioxal  Abrtkact— Comteasiotiok 
OF  Recokd— UsUHf. 
1.  Failure  by  appellees  to  file  their  addi- 
tional ebstracta  within  the  time  prescribed  by 
the  rules  of  court  is  no  ground  for  striking  ft 
from  the  files,  when  no  prejudice  is  shown 
to  have  resulted  to  appdlanti  from  die  delsy. 


2.  Affidavlti  cannot  be  received  In  Oie  s«- 

ftreme  court  to  contradict  the  recwdi  of  the 
ower  court,  la  showing  that  the  ibortband  re- 

{ sorter's  tranuktlon  of  the  evidence  contained 
D  appellee's  additional  abstract  has  been 
changed;  the  remedy  being  by  ^rpUeatton  to 
the  lower  court  for  QUief. 

3.  Notes  given  by  tiia  maker  lo  proenre 
money  to  pay  off  uanritHu  notes  made  by  Um  to 
B  third  person  are  not  tainted  with  the  usury 
of  the  original  notes,  even  if  the  payee  of  the 
new  notes  knew  that  ti^e  money  soe  furnished 
was  to  ,be  used  fay  die  maker  in  Batisfying  the 
usmions  notsa. 

Appeal  from  district  court.  Polk  conn^; 
Ohailes  H.  Kshtq;),  Judge. 

Action  to  recover  the  amount  due  on  two 
promissory  notes.  There  was  a  trial  to  the 
court,  without  the  intervention  of  a  jury, 
and  a  Judgment  in  favor  of  plaintiff.  The 
defendants  appeal 

Ira  W.  Anderson,  for  appellants.  J.  K. 
Bfacomber  and  Frank  Y.  Locke,  for  appellee. 

ROBINSON,  O.  J.  The  notes  In  suit  were 
made  by  defendants  on  the  15th  day  of  Feb- 
ruary, 1890,  in  favor  of  plaintUf,  were  pay- 
able on  the  22d  day  of  March.  1890,  and 
bear  Interest  at  die  rate  of  10  per  cent  per 
annum,  payable  semi-annually.  One  was 
given  for  the  sum  of  1175,  and  the  other  for 
the  sum  of  $148.25.  The  defendants  daim 
that  the  notes  are  usurious.  Judgment  was 
rendered  In  fovor  of  plaintiff  for  the  full 
amount  of  the  notes. 

1.  A  motion  has  been  filed  by  appellants  to 
strike  from  the  files  an  additional  abstract 
of  appellee,  on  the  ground  that  it  was  not 
filed  within  the  time  prescribed  by  the  rules 
of  this  court  With  the  motion  la  filed  an 
affidavit  which  states,  in  substance  and  ef- 
fect, that  the  abstract  was  prepared  from 
the  reporter's  translation  of  his  notes  of  the 
evidraice,  and  was  correct  and  that  the 
translation  was  afterwards  changed.  A 
counter  affidavit  was  also  filed.  It  does  not 
appear  that  any  prejudice  has  resulted  from 
the  delay  in  filing  the  addldonal  abstract 
and  delay  alone  is  not  suffident  ground  for 
striking  It  from  the  files.  Lathrop  v.  Doty, 
82  Iowa,  274.*  If  appellants  have  been 
wronged  by  the  change  hi  the  translation  of 
the  ahorthand  reporter's  notes,  they  should 
have  applied  to  the  district  court  tor  relief. 
On  a  proper  showing,  we  would  grant  time 
in  which  to  make  such  an  application  for  the 
correction  of  the  record,  but  time  Is  not 
asked  in  this  case.  Moreover,  it  is  not  shown 
that  the  translation  was  dianged  without  au- 
thority, nor  that  it  is  not  correct  as  changed. 
However  that  may  be,  it  is  suffident  to  say 
that  it  has  be^  frequently  held  that  affida- 
vits cannot  be  received  in  this  court  to  con- 
tradict the  records  of  the  lower  courts.  The 
modon  is  overruled. 

2.  The  facts  tn  this  case,  as  diadosed  by 
the  evidence,  are  as  follows:  George  H. 
France  was  a  loan  broker,  and  the  husband 
of  plaintur.    In  the  year  1888  he  had  hi  his 
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poaacarion  money  for  tnTestment  wfaldi  b» 
Umged  to  hlB  father,  William  France.  In 
JxHy,  and  acatn  In  Atigust  ct  tbat  year,  de- 
ffeDdanta  nuployed  Georsa  H.  France  to  pro- 
cure  loans  of  his  father,  for  which  defend- 
anta  agreed  to  pay  a  commission,  and  later 
an  eztendtm  ct  time  was  obtained  by  de- 
foidants  aa  one  or  both  ct  the  loans  so  pro- 
cared,  fbr  which,  they  also  asreed  to  pay  a 
commission.  The  commissions  so  agreed  up- 
on were  to  be  paid  to  the  eon,  althongh  It  la 
probable  that  the  father  had  knowledge  of 
them.  The  notes  in  suit  were  given  to  plain- 
tiff to  pay  the  amount  dne  on  the  notes  given 
to  the  father,  and  soma  which  defendants 
were  owing  to  Qeorge  H.  France  for  his  serv- 
ices. WheUier  the  notes  given  to  William 
France  were  nmuloas  we  need  not  Inquire, 
for  ttte  reaacm  that  Ibe  evidence  folly  war- 
ranted the  district  court  In  finding  that  the 
notes  In  anlt  were  given  for  money  which  be- 
longed to  i^aintlff,  in  a  nun  eqnal  to  the 
amoont  of  the  two  notes,  and  that  no  com- 
ndasion  for  procoiing  that  money  was  paid 
01  chained.  If  it  be  tnie,  aa  dalmed,  ttiat 
the  notes  to  William  France  were  tHnrioos.  it 
would  not  follow  that  those  in  suit  are  also 
nsurioQK.  They  were  given  as  a  sesiarate 
and  Independent  transaction,  and  wonM  not 
have  beoL  tainted  with  nsnry  had  plaintiff 
known  that  the  money  she  famished  for 
them  was  to  be  need  in  satisfying  usurious 
notes.  Brown  t.  Bank,  (Iowa.)  58  N.  W. 
Rep.  412.  We  conclude  that  the  evidence 
folly  snatalns  the  judgment.  It  Is  thweiore 
afltarmal 


SHENANDOAH  NAT.  BANK  v.  ATRES. 

^vammi  Oonrt  of  Iowa.  Feb.  1.  1883.) 
SUBSTT— DiscHASOK— FAiLuas  or  CBSniTOB  TO 

Saa  Principal. 
Code,  H  2108,  2109.  declaring  that,  if  a 
creditor  refuse  or  neKlect  to  bring  suit  on  a 
ma  tared  claim  for  10  oaya  after  having  been  re-  ■ 
quested  by  a  surety,  and  does  not  permit  the 
surety  to  do  so,  the  latter  "shall  be  discharged," 
applies  refl^u^ess  of  whether  the  snrety  baa 
been  really  Injured. 

Appeal  from  district  court,  Fremont  coun- 
ty; N.  W.  Macy,  Jndge. 

Action  on  a  promissory  note.  Judgment 
for  plaintiff,  and  the  defendant  appealed. 

W.  P.  Fergnson  and  Oeo.  B.  Drapor*  tot 
appelant. 

OBANOBB,  J.  L.  B.  Latimer  and  a  T. 
Howard,  aa  principals,  made  their  note  to 
me  Bowoi,  who  assigned  the  same  to  the 
plaintiff  bank,  and  the  defendant,  L.  BL 
Ayrea,  signed  it  as  a  sorety.  On  the  12th 
day  of  September,  1800,  this  suit  was  com- 
nteneed  against  all  of  the  mskos,  and  serr- 
ice  obtained  upon  Latimer  and  Ayrea  on  the 
1201  day  of  September,  1880.  No  service 
was  obtained  on  Howard.  The  service  was 
nisdo  ior  ttie  November  term  of  tbe  court, 
1880,  It  being  too  late  for  the  September 


term,  at  which  the  notice,  by  lis  terms,  was 
made  retamabl&  On  tbe  lOtti  day  of  No- 
vember, 1880,  Ayrea  served  a  notice,  in  writ- 
ing, upon  the  plaintiff  bank  that  he  was 
surety  on  the  note;  tiiat  he  apprehended  his 
prtodpala  were  about  to  become  Insolvent; 
and  requiring  the  bank  to  bring  suit  against 
all  the  makers,  or  permit  him  to  do  so  In 
bis  own  name,  and  at  bis  own  expoiae.  The 
November  term  of  the  oonrt  commenced  <m 
tbe  25th.  On  the  24th  of  that  month  the 
bank  served  on  Ayres  a  notice,  as  follows: 
"To  U  M.  Ayres,  Shenandoah,  la.— Sir: 
Herewith  you  are  handed  a  ct^y  of  iffom- 
ISBory  note,  per  request,  executed  by  yonr> 
self,  a  T.  Howard,  and  L.  B.  Latimer,  to 
Jubxi  Bowen,  Har.  2nd,  1888,  for  one  thou- 
sand CMIOO)  d(dian.  Yon  are  furOier  noti- 
fied that  the  said  note  Is  now  the  property 
of  the  Shoiandoah  Nat  Bank,  and  ttiat  a 
suit  is  now  pending  In  tbe  district  court  of 
BVemont  county,  and  tbe  present  owner  will 
vigorously  push  the  same  fbr  oc^ectlon.  Yon 
may  proceed  at  yoiur  own  expense,  If  you  de- 
stae  to,  and.  If  you  see  fit.  you  may  pay  the 
same  off,  and  the  undersigned  will  assign 
0ie  same  to  you,  and  deliver  the  matter 
over  to  yon.  Truly,  yours,  Tbe  Shenandoah 
Natkmal  Bank.  By  Its  Preaiaent,  Oeoi^e 
Bogart  tm  Nor.  22nd,  180a"  Thereafter, 
on  the  first  day  of  the  twm,  defendant, 
Ayres.  answered  the  petition,  stating  the 
facts  as  to  bis  being  surety;  tiiat  he  served 
<m  the  platetlff  bank  the  notice;  and  that 
it  failed  tor  nune  than  10  days  to  sue  How- 
ard, or  permit  him  to  do  so,  because  of 
which  he  now  claims  that  he  Is  discharged 
from  liability  on  the  note.  On  December  1, 
1890,  Howard  accepted  services,  and  Judg- 
ment was  taken  against  him  at  tiie  trial. 

Hie  following  are  sectltma  210S  and  2108 
of  the  Oode:  "Sec  2108.  Wh««  any  per^ 
son  bound  as  surety  for  anothn  fbr  the 
paymrait  of  mon^,  or  the  i>erformance  of 
any  othor  contract.  In  writing,  apprehends 
that  his  principal  Is  about  to  become  Insol- 
vent, or  to  remove  permanency  from  the 
state,  wldiout  dlsdisiglng  tiie  ccmtract,  If 
a  right  of  action  has  accrued  on  the  con- 
tract he  may,  by  writing,  require  the  cred- 
itor to  sue  vpoa.  the  aame,  or  to  permit  the 
snrety  to  commence  suit  In  such  creditor's 
name,  and  at  the  surety's  cost  Sec  2108. 
If  the  credltOT  refuse  to  bring  snit,  or  neglect 
so  to  do,  for  ten  daya  after  tiie  request,  and 
does  not  permit  the  surety  so  to  do,  and  fur- 
nish him  with  a  true  copy  of  the  contract 
or  other  writing  tiiwefor,  and  enable  him  to 
have  the  use  of  the  orii^nal,  when  requisite 
fai  such  ault  the  surety  shall  be  discharged." 
We  regret  that  we  have  no  argument  for  ap- 
pellee In  this  case,  becanae  of  Its  general 
importance.  Ayres  was  certainly  "bound  as 
Buretjr"  for  Howard.  Howard,  though 
named  In  the  process,  was  not  sued  until 
he  accepted  service.  The  service  of  tbe 
notice  by  Ayres  was  notice  to  the  bank  that 
he  required  suit  to  be  commenced  by  the 
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bank  wltblii  10  dajs,  or  that  be  be  permit 
ted  to  bring  such  salt  In  his  own  name.  To 
one  at  these  requirements  he  was  deaxir 
raitltlecl.  It  was  the  rli^t  of  the  bank '  to 
way  which  he  should  have.  U  It  neglt«ted 
to  bring  suit  Itself,  and  also  neslecte<J  to 
grant  Its  permit  to  him  to  brlus  salt,  for  10 
days,  the  statute  s^  he  Is  dlMhacfed.  "nie 
bank  failed  In  both  these  respects.  It  Is 
said  by  appellant  that  liie  district  court  re- 
garded the  statute  as  directory,  and  that 
the  surety  should  not  be  discharsed,  in  the 
"absence  of  a  showing  (tf  injuiy."  We  are 
not  authorized  to  Ingraft  such  a  provision  on 
tlie  statute.  Its  language  Imposes  no  audi 
a  bordoi  on  the  surety.  It  asaumee  predn- 
dlce  fn>m  the  neglect  It  Is  true  that  How- 
aM  accepted  service,  and  came  Into  court, 
so  that  Judgment  was  entered  against  blm 
at  the  November  term  ct  the  court;  bat 
that  does  not  aid  plaintiff's  case  any  more 
than  It  would  for  the  holder  of  secured  pa- 
per, after  sodi  notice,  to  bring  suit  In  11  or 
12  dajH,  although  It  would  be  for  the  same 
term  of  court  The  party,  to  preserre  the 
security,  should  act  within  the  10  days.  "It 
ts  so  written  in  the  law,"  and  by  the  law 
we  must  be  gnided.  This  holding  has  fall 
tfupport  in  Bank  t.  Smith,  25  Iowa,  210.  It 
Is  there  said:  "It  follows  tiiat,  after  ttds  de- 
mand tu  writing  is  given,  the  surety  has 
nothing  more  to  do,  unless  he  be  anthoriaed 
to  bring  the  suit  If  the  creditor  takes  the 
ten  days  in  which  to  ^oct  whether  he  will 
himself  soe,  he  mast,  within  that  time,  at 
bis  peril,  either  bring  salt,  or  nollfy  the 
surety  of  his  permisirion  so  to  dO."  The 
judgment  must  be  reversed. 


IOWA  UVB-STOOK  CO.  v.  LOWMAN. 
{Supivms  Court  of  Iowa.   Felk  1,  1X33.) 

DlSMIMAl,  or  APPIAL— DSPBCTiVR  RCOORD. 

Where  an  abstract  of  the  record  f&ils 
to  show  that  an  api»eal  has  been  taken,  and 
there  Is  bd  adalttonal  abstract  Iv  defendant, 
denying  that  a  notice  of  appeal  has  been  served, 
and  plaintifE  makes  no  refqxmae  thereto,  the 
ease  muat  be  diBiulaseil. 

Appeal  from  district  court,  Cass  county;  H. 
fi.  Deemer,  Judge. 

Action  to  recover  an  amount  alleged  to 
be  due  on  a  satwcriptlon  for  shares  of  the 
capital  stock  of  plaintiff.  After  the  evidence 
had  been  submitted,  a  verdict  was  returned 
for  defendant  by  direction  of  the  court  A 
moti<m  for  a  new  trial  was  overruled,  and 
Judgment  was  rendered  in  favor  of  defend- 
ant 

9.  6.  Oortlfl,  for  plalntifl.  J,  0.  Bryant 
and  De  Lano  A  Meredith,  for  d«fendant. 

ROBINSON,  C.  J.  The  abstract  submit- 
ted falls  to  show  that  an  appeal  has  been 
taken.  The  defendant.  In  an  additional  ab- 
stract, denies  that  a  notice  of  appeal  has 
been  served,  and  to  that  there  Is  no  response 
by  plaintiff.  The  case  Is  therefore  dismissed. 


WHTTD  T.  DALLAS  GOUNIX 
(Sf^veme  Coort  of  lows.         2, 1SB8.) 
ConisBiointBS  of  ImA.NiTr— ConrsNiATioH — 
*Pe«  DAT." 

Gode»  f  S82Q^  which  pioriOei  that  tbs 
oommtssloners  «dC  inisnltr  shall  b«  allowed 
the  rate  of  three  dollars  per  day,  each,  for  all 
the  time  actually  employed  In  the  duties  of 
their  office,"  does  not  limit  tbe  oompentatlon  to 
the  hours  in  fact  occupied,  but  to  the  days  on 
which  they  render  services;  and  they  are  enti- 
tled to  full  compensation  whenever  they  per-. 
Aorm  awioes  on  a  given  day.  regardless  of  th« 
number  of  hoars  ^ma^     sack  aaiptorment. 

Appeal  from  district  court,  Dallas  coonty; 
J.  H.  Applegate,  Judge. 

Action  by  plaintiff,  a  commissioner  of  In- 
sanity of  defendant  county,  agataiBt  it,  for 
services  as  sucli  eommlBBloner.  Trial  to 
court  Judgment  for  plaintiff,  and  defendant 
appeals. 

D.  W.  Woodin,  Go.  Atty.,  tor  appelant 
Whita  A  darkot  for  appeUee. 

KINN£,  J.  L  Plalndfl,  who  was  a  didy 
appointed  and  acting  oommlssloner  of  Insani- 
ty ot  defendant  eoanty.  fcnr  the  year  1891, 
claims  that  in  the  discharge  of  said  dvtles 
bs  was  actually  employed  <»i  seven  separate 
days,  In  Febntsxy,  April,  and  May  of  ssM 
year,  for  which  he  claims  cocnpeosatloD  at 
the  rate  of  three  dollars  for  eadi  of  said 
daya  He  flled  bis  dslm  as  roQuired  by  law. 
Defendant's  board  of  supervisors  neglected 
to  allow  it  and  he  brottght  suit  ther^or.  De- 
fendant, answering,  admits  that  plaintiff  Is 
one  of  the  commiaaionere  of  Insanity  for  de- 
fendant county,  and  that  as  such  he  served 
in  certain  cases  set  out,  but  avers  that  In 
each  case  he  was  actually  employed  not  to 
exceed  an  hour,  and  says  he  ts  entitled  to 
compensation  at  the  rate  of  tbree  dollars  per 
day  for  the  time  In  fact  employed.  Judg- 
ment was  entered  for  plaintiff  for  the  full 
ajuount  darned. 

2.  This  case,  inTolving  leas  than  f  100,  comes 
to  this  court  on  a  certlflcate  wtterein  the 
question  of  law  which  we  are  asked  to  de- 
cide is  thus  stated:  "When  the  commission- 
ers of  Insanity  of  the  county  are  In  session  on 
a  given  day  one  hour,  or  any  munbw  of 
hours  less  titan  a  whole  day,  are  they  enti- 
tled to  three  dollars  each  for  each  such  ses- 
ilon,  or  only  sncta  part  of  three  dofian  as  tbe 
hour  or  number  of  hours  Is  a  part  of  twmty- 
four  hours?" 

The  del^rmlnntlon  of  the  cfueatlon  Involves 
the  construction  of  section  8S25  of  the  Code. 
(McOlain's  Code,  |  6102,)  the  material  part 
of  which  reads:  "The  commlialoners  of  in- 
sanity Hhall  be  allowed  at  the  rate  of  three 
dollars  per  day,  each,  for  all  the  time  actual- 
ly employed  In  the  duties  of  their  affloa. 
They  shall  also  be  allowed  their  necessafy 
and  actual  expenses,  not^  Including  charges 
for  board."  It  is  contended  by  appellant  that 
the  use  of  the  words,  "at  the  rate  of."  and 
"all  the  time  actually  employed,"  limit  the 
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compeoMtkm  of  such  offlcen  to  that  rate  for 
the  honra  actually  employed.  We  must  con- 
strue the  statute  so  as  to  effectuate.  If  possi- 
ble, tb«  intent  of  the  legislature.  It  Is  also 
our  duty,  if  we  reasonably  can  do  so,  to  give 
tbe  act  such  a  construction  as  will  give  some 
force  and  effect  to  all  the  words  used  there- 
to. If  appellant's  contention  is  correct,  and 
we  should  hold  that  the  int^t  was  to  com- 
pensate the  eommlBSloiiers  for  the  number 
«f  boors  actually  q>ent  by  them  in  a  day  at 
the  rate  or  on  the  basis  of  three  dollars  for  a 
full  day,  we  are  then  compelled  to  determine 
what  the  legislature  meant  by  the  word 
"day,"  as  used  In  the  statute.  Ordinarily  a 
"day"  is  the  space  of  time  which  elapses 
while  the  earth  makes  a  complete  revolutiou 
on  Its  axis.  Is  the  term  used  In  that  sense, 
or  does  it  mean  an  artificial  day —that  is,  to 
denote  the  time  between  the  rising  and  the 
setting  of  the  sun?  Abb.  Law  Diet.;  Black, 
Law  Diet.  Or  shall  It  be  construed  to  mean 
a  certain  number  of  hours  between  sunrise 
and  snnset,  as  8  hours  or  10  houra,  or  any 
deflate  number  of  hours  less  than  24?  Our 
statute  does  not,  in  terms,  say  how  many 
hours  shall  constitute  a  day,  as  applied  to 
the  use  of  the  word  generally.  In  a  few  in- 
stances, and  for  certain  spedflc  purposes,  the 
statute  has  defined  eight  hours  as  constitut- 
ing a  day.  But  we  hare  no  general  law  de- 
termining what  number  of  hours  shall  con- 
stitute a  day's  Wmt.  It  Is  doubtless  tbe  gen- 
«ral  rule—and  we  hare  so  beld—thnt  In  the 
le^U  computation  of  time  the  law  will  not 
take  notice  of  fractions  of  a  day.  In  the  ab- 
sence ot  a  statute  expressly  providing  there- 
fbr.  True,  there  are  exceptions  to  tUg  rale, 
as  where  the  enforcement  would  lead  to 
manifest  Injury  and  wrong,  in  which  case  It 
bas  often  been  held  that  tbe  tmtli  in  fact 
and  point  of  time  may  be  pleaded  and 
proTCd.  In  re  Richardson,  2  Story,  071; 
Ferris  T.  Ward,  9  111.  499;  Morfree's  Hetrs 
T.  Carmack.  4  "Yerg.  270;  Loulsrille  t.  Bank, 
104  U.  S.  4«0;  Neale  t.  Uts,  75  Va.  480.  And 
it  is  said  that,  as  the  common  law  does  not 
define  what  shall  be  regarded  as  a  day's 
work,  the  parties  are  left  "to  such  regula- 
tions  In  that  respect  as  are  fixed  by  the  cus- 
tom of  the  trade  or  bustness  to  which  the 
omtraet  relates,  If  there  Is  any,  or  to  be  set- 
tled, ae  a  matter  of  fact,  as  to  what  Is  In  fact 
namauMe  In  a  given  case,  in  Tlew  of  the 
bnsineai,  the  price  paid,  and  the  necesrities 
of  tbe  occupation."  Wood,  Mast  &  Serr.  I 
88;  Loske  t.  HotchUn,  87  Oonn.  219.  Ap- 
p^lant's  claim  would  lead  us  to  this  result: 
That  tbe  legislature  intended  by  the  lan- 
guage used  that  these  commlsslonen  should 
be  paid  a  little  orer  12  cents  an  hour 
for  each  and  every  hour  of  tlielr  em- 
ployment This,  it  will  be  observed,  would 
be  less  «omp«iBSllon  than  Is  allowed  by  law 
to  (rfBcers  ganerally,  when  we  consider  the 
nnmber  of  bourn  thqr  are  usually  employed. 
Indeed,  it  Is  far  less  ttian  the  law  allows.  In 
nany  cases,  where  tlie  duties  <rf  tbe  offlcos 
T.MK.w.no^24 


are  much  less  Important  than  those  required 
of  commissioners  of  insanity.  This,  of  itself, 
could  not  affect  the  case,  If  the  statute  dear- 
ly supports  apt>ellant'8  contention.  But  the 
kind  and  character  of  the  service  required  of 
these  commlsrioners,  the  necessity  of  tlieir 
being  men  of  character  and  skill,  the  impor- 
tance of  the  work  they  are  called  upon  to 
do,  are  all  proper  to  be  considered  in  deter- 
mining the  intention  of  the  legislature,  If  the 
language  in  which  tliat  intention  is  expressed 
is  fairly  susceptible  of  different  constructions. 
It  seems  to  us  that  tbe  limitation  of  pay  to 
"the  time  actually  employed"  was  put  in  the 
statute,  not  to  limit  the  compensation  to  the 
hours  In  fact  occupied  In  the  discharge  of 
their  duties,  but  rather  to  the  days  on  which 
they  rendered  service.  If  no  such  words  had 
bwa  used,  it  would  seem  that  the  compensa- 
tion provided  would  cover  every  secular  day 
In  tbe  year,  whether  they  were  employed  or 
not  The  words,  "at  the  rate  of  three  doUais 
per  day."  fixed  the  compensation  by  the  day, 
and  not  by  tbe  hour,  or  by  any  other  division 
of  time.  While  the  question  is  not  free  from 
doubt,  yet  It  seems  to  us  that  the  court  below 
correctly  held  that.  If  the  commlssloneni 
were  employed  fai  tbe  duties  of  their  office 
on  a  given  day,  tliey  were  each  entitled  to 
three  dollars,  regardlees  of  the  number  of 
hours  of  any  such  employment  on  the  same 
day.  Affirmed. 


TICB50R  V.  HAKT. 
(Supreme  Court  of  Minnesota.  Feb.  Sft,  189B.) 
CoKSimvoTiON  or  Contbaot— Pbospsotds  or  Pbo- 

POSBD  FlJBLICATIOK. 

1.  In  order  that  a  prospectus  of  a  proposed 
piibliaatlon  may  beoome  a  part  ot  the  contraot  of  a 
Rubtoriber  for  the  work  to  be  pabllsbed,  It  mart 
appear  that  tbe  contents  of  the  prospectus  were 
communicated  to  him,  so  that  he  may  he  supposed 
to  have  been  InflaeDosd  thereby. 

9.  Bvldesoe  to  provssooh  a  oass  held  to  be  In- 
oonoluaive. 

(GlyllabDs  by  the  Court) 

Appeal  from  mnnlcM^  oonrt  aC  Mtnasivo- 
11a;  ElUott.  Judge. 

Action  by  Benjamin  F.  TUshnor  against  V. 
B.  Hart  to  reoorer  the  xwice  of  a  book  sold 
by  snbacriptlon  to  defendant  Jndgmait  too: 
plaintiff.  From  an  order  refusing  a  new 
trial,  defendant  appeals.  Afilrmed. 

Judson  S.  Weeks,  for  appellant.  Robert 
Jamison,  for  resxxmdent 

DICKINSON,  J.  The  plaintiff  proposing 
to  prepare  and  publish  a  book  of  "American 
Biography  of  Representative  Men,"  tlie  de- 
fendant beoame  a  subscriber  therefor  by  a 
written  contract,  which  provided  that  the 
work  should  embrace  his  portrait,  with  a 
sketch  of  his  life,  and  that  upon  the  delivery 
of  a  copy  of  the  work  be  should  pay  a  sped- 
fled  price.  The  defendant  refused  to  accept 
the  published  work.  This  action  Is  for  the 
recovery  of  the  contract  prloe.  The  defioise 
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senoB  to  have  been  tbat  the  plalntlfl  had 
not  performed  on  his  part  the  undertaking 
embraced  In  the  contract  The  vradlot  €t 
the  Jui7  has  nnqneatioDal^  settled  In  favor 
of  the  plaintiff  some  controTerted  matters, 
ccmceraing  which  the  evldeDoe  was  conflict- 
ing, leaTlng  bat  one  question  worthr  of  par^ 
tlcular  notice  on  this  appeal.  A  prospectus, 
setting  forth  the  character  of  the  proposed 
pnbUcatton,  had  been  Imed  Iqr  the  plaintiff  be- 
fore the  defendant  entered  into  the  contract 
on  which  this  action  Is  founded.  This  stated 
that  "the  value  of  the  woifc  win  be  greatiy 
enhanced  by  able  conMbullons  at  local  Inters 
est  by  riigHngiiiaiMi^i  scholars  and  scientists." 
It  is  urged  in  the  brief  of  the  appellant  that 
the  book  contains  no  such  contributions. 
The  pubUahed  vohime  was  Introdnoed  In  evl- 
doice.  It  is  doubtful,  from  the  aroellant's 
own  testimony,  whether  he  entered  into  the 
contract  In  rdlance  upon,  or  in  any  degree 
Induced  by,  the  abore-reclted  provision  In 
Ihe  prospectus.  He  ooold  not  state  whethra 
the  prospectus  was  handed  to  him,  nor  could 
he  testify  as  to  urttether  he  read  it  or  not 
The  proof  falls  abort  of  ahowing,  with  any 
degree  of  clearness,  that  he  knew  the  con- 
tents of  the  prospectus,  relied  upon  tiie 
proposals  therdn  set  forth,  when  he  entered 
Into  the  omttact  (expressed  In  a  dlfTerent 
faistrnment)  If  be  did  not*  tlie  prospectus 
constituted  no  part  of  the  contract  His  tes- 
timony tended  to  ahow  that  he  relied  upon, 
and  was  influenoed  Iff,  the  ortl  representa- 
tions alleged  to  have  been  made  by  the 
agent  who  solicited  his  subscription,  rather 
than  upon  the  prospectus,  which  he  mar 
not  have  seen.  Henoe  the  verdict  of  the 
Jnry  moat  stand.  It  may  be  added  that, 
whUe  there  appeara  to  have  beoi  no  projier 
return  to  this  court  of  the  pleadings  in  the 
ease,  tlie  answer  of  the  defendant  as  print- 
ed In  the  paper  botik  filed  with  the  return, 
does  not  set  forth  this  defense,  but  seems  to 
rest  tile  case  of  tSie  defradant  upim  tbe  al- 
leged oral  mtarepresentatlona  of  the  Plata- 
tiff's  agent  No  stiffiident  reason  appearing 
for  setting  aside  the  verdict  of  tiie  jury,  the 
order  refusing  a  new  trial  Is  affirmed. 

MITOUBLI/,  J.,  did  not  partidpata  In  this 
dedsUm. 


HOBITZ  V.  CZTT  OF  8T.  PAUL. 
(Sapreme  Court  of  Minnesota.  Feb.  9A,  1808.) 

MusiciPAL  Ikpsovbiibmtb— CajLirGs  or  Obadb  ot 
Street — Damaosb — Riohts  or  Mortoaobb. 
1.  The  defendant  city  lOBUtnted  proceedlDgs 
to  cbanKO  the  established  grade  of  a  sureet,  in  ac- 
cordance with  Its  charter,  npon  wbioh  aertain 
mortgaged  premises  abutted.  An  Msessment  of 
damages  therefor  was  completed  after  a  sale  of  the 

?iremises  on  foreclosure  to  the  mortgagee  for  the 
ull  amount  of  the  debt.  No  redemptiOB  was 
made  from  the  foreclosure  sale,  and  after  the  ex- 
piration of  the  time  for  redemption  the  mortgagee, 
who  had  thus  become  the  owner,  or  his  assignee, 
sued  foi  the  recovery  of  the  damages  awarded. 
Usld.  tbat  he  was  entitled  to  recover. 


2.  The  damages  awarded  after  the  foreclosure 
sale  became  a  substitute  for  so  much  of  the  prop- 
erty aa  was  taken  or  appropriated  for  puhlic  use. 

8.  Charter  construed  aa  providing  for  aa 
assessmeat  of  damages  for  injury  to  the  proper^, 
leaving  the  question  aa  to  wbo  shall  be  entitled  to 
receive  such  damages  to  be  determined  In  accord- 
anoe  with  the  general  principles  of  law. 

i.  The  oharter  providing  that  tbe  city  shall 
not  take  posaeaaion  of  the  property  until  the 
money  for  tbe  payment  of  damages  shall  have 
been  collected  by  means  of  special  assessments, 
helti,  that  the  fact  that  the  city  had  actually 
entered  upon  the  work  of  changing  the  grade  la 
effectual  as  a  waiver  of  Its  right  to  postpone  the 

f>ayment  of  tbe  damages  awarded  until  such  ool- 
ections  shall  be  made.   The  city  thus  assumed  an 
immediate  responsibility. 
(Syllabus  by  the  Court.) 

Appeal  from  district  eourt,  Rams^  coun- 
ty; CJomish,  Judge. 

Action  by  William  F.  Mortis  against  the 
city  of  St.  Paul  to  recover  damages  for  chan- 
ging the  grade  of  streets  on  which  plaintiff's 
land  abutted.  Judgment  for  plaintiff.  From 
an  order  refusing  a  new  trial,  defendant  ap- 
peals. Affirmed. 

Dan.  W.  lAVler,  tor  appelant  ^niUama, 
Goodenow  &  Stanton,  for  respondent 

DICKINSON,  J.  This  is  an  action  to  re- 
cover from  the  defendant  dty  the  sum  of 
tBI3.60,  which  had  been  assessed  and  al- 
lowed as  damages  for  a  diange  of  the  grade 
of  two  streets  upon  which  abutted  the  land 
with  respect  to  which  such  damages  were  al- 
lowed. In  April,  1888,  one  Schroeder  owned 
this  land.  At  that  time  he  mortgaged  It  to 
(me  Klrtland,  and  thereafter  (Jtdy,  1888)  he 
sold  and  conveyed  it  to  Oehan.  In  proceed- 
ings for  the  foreclosure  of  the  mortgage  the 
land  was  sold  February  19,  1880;  the  mort- 
gagee, Klrtland,  being  the  purchaser,  and  tbe 
amount  bid  therefor  being  the  full  amount 
the  mortgage  debt  No  redemptlwa  was 
ever  made,  and,  npon  or  after  the  ^plratlon 
of  the  period  for  redemption,  Klrtland  sold 
and  conveyed  the  land  to  this  plaintiff,  trans- 
ferring also  to  him  the  right  of  the  f<»nner  in 
respect  to  the  money  here  son^t  to  be  re- 
covwed.  Prior  to  the  foreclosure  sale,  pro- 
ceedings had  bem  Instituted  for  a  change  of 
tiie  grade  of  the  streets;  and  the  common 
council  <^  the  cUj  had  adopted  a  resolution 
that  the  grade  be  changed,  and  had  referred 
the  mattw  to  the  board  of  public  works, 
pursuant  to  the  charter.  f<v  an  assessment  of 
damages.  The  assessment  was  not  made  by 
that  board  until  March  12.  1890,  (after  the 
fwecloBure  saleO  and  It  was  not  completed 
eonflrmatkm  until  A^ll  7,  1890.  Upm 
trial  In  tlie  district  ooort  the  plaintiff  was 
held  entitled  to  recover  the  damages  which 
had  been  awuded  fbr  tbB  diange  of  grade. 
The  defendant  annals  ftom  an  order  refos- 
Ing  a  new  trial. 

It  Is  first  contended  tm  the  part  ot  the  de- 
fendant tliat  the  Interest  tit  Oie  mortgagee, 
Klrtland,  in  tlw  property  was  not  masb.  as  to 
entitle  her  or  tbe  plaintiff,  who  has  sncceed- 
ed  to  her  rights,  to  recover  the  damages  thov 
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mwarded.  We  hold  to  the  contrary,  and  In 
accordance  with  the  deddon  ot  the  district 
court  The  charter  of  the  ctty  does  not  per- 
mit any  <duuige  of  an  established  street 
grade  to  be  consommated  and  take  effect  ex- 
cept npon  the  condition  preced^t  of  the 
maklns  and  confirmation  of  an  assessment  of 
the  damages  which  may  reaolt  therefrom, 
and  It  authorizes  the  common  cooncU  to  an- 
nul any  order  for  a  change  of  grade  at  any 
tim«  prior  to  the  conflrmatloa  of  snch  assass- 
ment  Laws  1887,  c  7,  p.  S66.  Hence 
the  resolution  of  the  common  council  prior  to 
the  fioredoeure  sale^  that  the  gi-ade  be 
changed  did  not  affect  any  change,  nor  did  It 
alter  the  situation  of  the  property.  No  change 
of  grade  was  effected,  nor  did  It  become  cer- 
tain that  any  change  would  be  made,  nor  did 
the  owner  of  the  land,  or  any  <me  interested 
therein,  become  ^titled  to  recdre  the  dam- 
ages In  question  until  the  assessment  had 
been  confirmed,  which  was  after  the  foredo- 
sure  sale.  The  mortgagee  became  the  pur- 
chaser on  foreclosure  subject  to  the  right  of 
redemption,  taking  the  property  as  It  existed 
at  that  timie,  with  the  street  grade  still  im- 
changed,  and  It  being,  morooyer,  no  certain 
whether  any  change  would  ever  be  made 
She  took  the  land  in  that  situation,  and 
when  afterwards,  upon  the  confirmation  of 
the  asseaament  of  damages,  the  change  of 
grade  became  effectual,  the  estate  which  she 
had  purdiased,  and  as  she  had  purchased  It, 
became  then,  not  before,  impaired  or  bur- 
dened to  the  ext^t  that  the  change  of  grade 
would  affect  it  The  damages  assessed  are 
Dot  only  to  be  here  regarded  as  the  measure 
of  that  imiMlrm«it  of  tbe  estate  purchased, 
bat  they  become  a  substitute  for  what  was 
thus  taken  or  appropriated  by  the  public 
from  such  estate,  and  the  mortgagee  who 
had  thus  purchased  was  entitled  to  receive 
mch  damages;  th^  being  leas  than  the  amount 
ot  the  mortgage  debt  Our  dedirion  In  Whit- 
ney T.  Huntington,  84  Bilnn.  458,  26  N.  W. 
Bep.  631,  is  controlling  upon  thhi  pohit 

It  Is  farther  said,  in  defense,  that  under 
the  charter  the  damages  were  assessed  only 
in  fSTor  of  the  "owner"  of  the  property,  and 
that  the  mortgagee,  after  foredosure  sale, 
and  before  the  expiration  of  the  period  for 
redemption,  was  not  the  owner.  The  assess- 
ment was  not  in  terms  made  In  faTor  of  the 
owner.  The  special  law  above  cited  (section 
3,  tit  3)  provides  for  the  assessment  of  the 
damages  "to  pn^rty  occasioned  by  such  al- 
teration." It  contemplates,  as  seems  appar- 
ent the  awarding  of  damages  for  ^e  entlTe 
injury  to  the  property  resulting  from  the 
dmnge  of  grade;  and  whUe,  in  that  part  of 
the  law  which  is  referred  to  in  section  4  as 
Indicating  the  procedure  for  the  making  of 
the  assessment,  (title  1,  p.  8S5,  |  7  et  seq.,) 
the  words  "owner"  and  "owners"  are  used  to 
designate  the  parties  interested,  and  in 
whose  favor  the  assessment  is  to  be  made, 
those  words  must  be  construed  in  a  compre- 
heoatre  meom,  m  Indwrtlng  all  peisons  having 


interests  In  the  land,  or  who  are  entiaed  to 
the  compensation  to  be  awarded  for  the  Inju- 
ry to  the  property.  Parks  v.  Boston,  16 
Pick.  198;  Watson  v.  Railroad  Co.,  47  N.  T. 
157,  161,  162;  Severin  v.  Cole,  38  Iowa,  463; 
Gerrard  v.  Railroad  Co.,  14  Neb.  270,  15  N. 
W.  Rep.  231;  Lewis,  £]m.  Dom.  p.  Sod.  Such  a 
construction  of  the  law  is  necessary  to  carry 
Into  effect  Its  very  obvious  pari>o8e;  that  Is, 
of  awarding  compensation  for  the  injury  to 
the  property  caused  by  a  change  of  the  es- 
tablished grade.  Upon  what  persons  tbat  in- 
jury would  fall,  and  hence  who  should  re- 
c^ve  the  compensation  tiierefor,  would  de-. 
pend  upon  the  drcnmstances  of  each  case, 
as  respects  the  title,  and  the  interests  of  vari- 
ous persons  In  tbe  property.  It  is  very  like- 
ly to  be  some  other  person  tlian  the  owner 
of  tbe  legal  estate.  The  Injury  to  him  may 
be  really  only  nominal,  as  where  he  has  sold 
the  property,  and  received  the  price,  bat 
has  not  yet  conveyed  the  legal  title  The 
purpose  of  the  statute  being  to  award  com- 
pensation for  the  injury  to  the  property.  It 
is  to  be  supposed  that  It  was  intended  that 
the  persons  really  suffering  tiiat  injury  should 
receive  the  compensation  awarded  therefor, 
rather  than  that  the  owner  of  the  legal  title 
should  receive  the  entire  damages  awarded, 
even  though  the  Injury  might  affect  only 
ottter  persons,  who  alone,  under  the  general 
principles  of  law  and  equity,  would  be  enti- 
tled to  whatever  compensation  should  be  al- 
lowed. It  must  have  been  Intended  that  the 
general  principles  of  law  should  control  the 
determination  as  to  who  might  be  entitled  to 
receive  the  damages  awarded  for  the  Injury 
to  the  property. 

Finally,  the  point  Is  made  that  the  dam- 
ages awarded  are  to  be  raised  by  assessments 
npon  property  benefited  by  the  alteration  of 
the  grade,  and  that  po  action  will  lie  against 
the  dty  to  recover  the  same,  at  least  until 
the  money  has  been  collected  by  the  dty  by 
means  of  such  assessments.  It  does  not  ap- 
pear, unless  by  Inference,  whether  or  not  the 
money  has  been  thus  collected.  Assuming 
that  this  Is  the  correct  construction  and  ef- 
fect of  the  law,  we  are  stUl  of  the  opinion 
that  the  drcumstances  of  this  case  are  such 
that  the  action  Is  maintainable.  We  may 
accept  as  well  founded  the  claim  on  the  part 
of  the  dty  that,  by  force  of  section  4  of 
title  3  of  the  law  above  dted,  the  provisions 
of  title  1  of  the  same  chapter  (prescribing, 
among  other  things,  the  proceedings  for  the 
condemnation  of  land  for  public  use)  are 
made  applicable  to  proceedings  for  a  change 
of  street  grades.  Section  18  of  the  latter  tl- 
tte  provides  that  the  dty  shall  not  "enter 
upon,  take  possession  of,  and  appropriate  the 
property  condemned"  until  the  money  la  col- 
lected, and  ready,  In  the  hands  of  the  treas- 
urer, to  be  paid  over  to  the  parties  raitltled 
to  damages  for  the  property  condemned,  nor 
until  the  treasurer  shall  have  published  a 
notice  thereof  as  spedfied.  It  was  alleged  in 
the  complaint  that  the  dty,  by  its  proper 
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oflicera,  changed  the  established  grade,  and 
"proceeded  to  grade  the  sold  streets,  where- 
by the  premises  aforesaid  were  greatly  dam- 
aged," etc.  The  regradlng  of  the  street  In 
conformity  with  the  changed  grade  would  be 
an  appropriation  of  the  property  of  the  ad- 
jacent proprietor,  the  owner  cft  the  soil,  on- 
anthorlzed,  under  the  law  referred  to,  ex- 
cept under  the  conditions  there  prescribed. 
This  allegation  of  the  actual  change  of  the 
grade  Is  not  effectually  denied  In  the  answer. 
The  general  and  bare  arermsit  that  the  de- 
fendant has  not  knowledge  or  information 
si^cient  to  form  a  belief  as  the  truth  of  the 
allegations  of  the  complaint  does  not  aTsU 
with  respect  to  the  alleged  conduct  of  the 
defendant,  concerning  which,  presumably,  it 
must  have  knowledge.  Hence  we  take 
the  alleged  fact  to  be  undisputed.  The  dty, 
faaTlng  thus  appn^rlated  the  property,  by 
actually  '*h'!T?g*"g  the  grade  on  the  ground, 
should  be  deemed  to  have  waived  its  right  to 
postpone  the  payment  of  the  damages  until 
It  shomld  have  collected  the  fimds  by  means 
of  spedal  asseBsments,  and  to  have  elected  to 
become  immediate  responatbla 
Ordw  affirmed. 


WHBATOir  et  aL  T.  BPOONSa  St  aL. 
(Supreme  Coart  of  ICUinesota.   Feb.  S4=.  1888.) 
LSTT  or  EXBCDTIOK  OIT  JUDOMBK-F— AasieirHBKT 

or  JucQMurr— FaiiiUbk  to  Rjbcobd. 

1.  A  Judgmeot  of  the  distrtot  oourt  may  be 
levied  upon  under  eMcution  withont  the  service 
of  a  copy  of  the  ezecation  upon  the  clerk  of  the 
oonrfc 

9.  The  fact  that  the  property  of  a  Judgment 
debtor  is  In  the  hands  of  a  receiver,  and  in  oaeto- 
dia  legis,  does  not  prevent  a  levy  by  execution  up- 
on  ttw  lodgment 

i.  An  assignment  of  a  Judgment  In  part  is  not 
valid  as  againit  creditors  fevyfng  thereon,  nnlese 
the  assignment  is  placed  on  reeora,  as  ^vided  hj 
statute. 
(Hyllabns  by  the  Court) 

Appeal  from  district  cocrU  Hennei^  coun- 
ty; Pond,  Judge. 

Action  by  Geoi^  A.  Wheat«ni  and  others, 
partners  bm  Wheaton,  Reynolds  &  Oo.f  against 
H.  A.  Spooner  and  others,  to  declare  plaln- 
ttffs*  levy  of  a  Judgment  against  H.  A.  Spoon- 
er, on  a  Judgment  of  Spooner  against  ttie  Bay 
St  Lonls  Syndicate,  superior  to  an  asdgn- 
ment  by  Spooner  of  his  Judgment  to  certain 
of  his  creditors.  Judgment  for  plaintiini. 
Defendants  fU)peal.  Affirmed. 

Fred  B.  ^vuge,  for  appellants.  Fletcber, 
HodLwood  &  Damon,  for  leqwudenta. 

DICKINSON.  J.  The  matters  here  in  con- 
troTeray  were  presented  to  the  district  court 
iqKm  an  agreed  statement  of  facts,  upon 
which  Judgment  was  rendered  determining 
the  rights  of  the  respective  parties.  Thl»  Is 
an  f^ipeal  from  that  Judgment. 

In  July,  1&S9,  in  an  action  by  the  defendant. 
^Kwner  against  a  corporation,— the  Bay  St. 
Lonla  Syndicate,— Judgment  woa  amded  In 


his  favor  for  the  recovery  of  a  spedfled  sum 
of  money.  Thereafter  he,  as  such  Judgment 
creditor,  prosecuted  an  action.  In  his  own  be- 
half as  well  as  for  the  benefit  <a  other  cred- 
itors, against  the  corporation  and  lis  stock- 
holders, under  dbapter  76,  Gen.  St.  1878.  In 
the  course  of  that  action,  and  in  February, 
laoo.  Weed  Munro  was  appc^ted  receiver  of 
the  property  of  the  corporation,  with  power 
to  collect  and  convert  the  same  Into  money, 
and  to  pay  the  Judgment  of  Spooner,  as  well 
as  uie  Judgments  of  other  creditors  who 
might  intervene.  As  such  receiver,  Munro 
has  collected  under  said  judgment  the.  sum 
of  9700.  and  the  controversy  is  whether  these 
respondents  or  the  appellants  are  entitled  to 
be  preferred  In  the  distribution  of  that  mon- 
The  respondents  are  Judgment  creditors 
of  the  appellant  Spooner.  In  Jane,  1801,  an 
execution  was  issued  to  the  sheriff  of  Henne- 
pin county  to  enforce  that  Judgment,  which 
was  attempted,  1^  the  dierifl,  to  be  levied 
upon  the  Judgment  in  favor  of  Spooner 
against  the  Bay  St  Loids  Syndicate,  by  serv- 
ing a  certified  copy  thereof  upon  the  reedver 
and  upon  the  Judgment  debtor,  with  a  notice 
to  the  effect  that  he  (sold  sheriff)  had  levied 
upon  all  the  right,  title,  nnd  interest  of  H.  O. 
I^Kwner  In  and  to  the  Judgment,  whldi  wtu 
fully  described  In  such  notice.  That  levy,  if 
effectoal,  is  stOl  In  force.  At  the  time  it  was 
made,  the  respondents  had  no  knowledge  or 
notice  of  the  orders  or  assignments  made  by 
Spooner  to  which  we  are  about  to  reffer,  and 
by  reason  of  wUch  the  Interveners  claim  to 
have  acquired  rights  superior  to  any  which 
may  have  been  acquired  by  the  respondents 
through  such  levy.  Prior  to  the  isstdngof  that 
executloo,  Spooner  had  given  to  the  several 
interveners,  McReeve,  Janney,  Temple  &  Oo., 
Johnson  &  Hurd,  and  W.  K.  Morrison  &  Co., 
respectively,  written  instruments  (the  orders 
above  referred  to)  directed  to  his  (Spooner'n) 
attorney,  F.  B.  Dodge,  who  acted  as  attorn^ 
for  the  receiver  as  well  as  for  Spooner  In 
the  proceedings  against  the  "syndicate,"  In 
whidi  he  directed  Dodge  to  pay  to  said  inter- 
veners, respectirely,  the  money  which  he 
should  collect  from  the  Bay  St  Louis  Syndi- 
cate. These  instruments  further  expressed 
the  Intention  of  Spooner  thereto  to  assign  to 
the  persons  In  whose  favor  they  were  made, 
req)ectlTely,  so  modi  of  his  claim  and  Judg- 
ment against  the  syndicate  as  was  nece^saTy 
to  satisfy  such  orders.  These  orders  were 
glrun  to  Ihe  persons  named  on  account  of 
debts  which  Spooner  flien  owed  to  them. 
Dodge  formally  accepted  these  orders.  None 
of  them  were  ever  filed  In  the  office  of  the 
derfc  of  the  court,  nor  did  the  court  grant 
any  order  or  permlsrion  to  levy  upon  or  pro- 
ceed against  such  Judgment.  The  court  held 
the  levy  of  the  execution  upon  the  Judgment 
In  favor  of  Spooner  to  be  effectual,  so  that 
the  plalntiffB  became  entitled  to  receive  the 
money  In  preference  to  the  Interveners,  dalm- 
ing  the  same  under  the  orders  above  refer- 
red to.  The  Intarmers  rest  ttielr  caM  on 
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appeal  upon  tiiree  proporitlona:  First,  th&t 
the  attempted  levy  on  the  8p<KHter  Judgment 
WAS  Ineffectual,  the  proceedingB  being  insoffl- 
dent;  second,  tluit  the  judgment  vr&s  not 
subject  to  Bnch  a  levy*  Lecanae  of  tbe  nppoinf' 
ment  of  the  vecelTer  of  the  property  of  the 
judgment  debtor,  ^hlch  was  thus  tak«i  In 
costodia  legis,  and  with  the  effect,  also,  to 
anspend  and  prima  facte  satlatfy  the  jndg- 
m«kt;  and,  third,  the  orders  operated  as  an 
equitable  assignment  of  the  judgment  pro 
tanto,  and  had  legal  priority  orer  the  sabse* 
qnent  levy  of  the  execution.  We  will  con- 
tfder  these  points  In  the  order  above  stated. 

1.  The  statute  prescribing  the  manner  In 
which  levies  are  made  upon  certain  classes  of 
property,  which  would  Include  judgments, 
(sectltm  805,  c.  60,  Sen.  St.  1878,)  does  not  re- 
quire the  service  upon  the  clerk  of  the  court 
of  a  copy  of  the  execution  and  notice  of  the 
levy  upon  a  judgment  The  cleric  of  the 
court  in  whose  office  the  Judgment  la  record- 
ed and  docketed  Is  not  "a  person  holding  the 
•  •  •  property"  within  the  meaning  of  that 
law.  Sndi  lamgoage  has  no  application  whw« 
the  pTfiptirty  lerted  npcm  Is  a  jn^ment  or 
debt. 

2.  The  appointment  of  the  recelrer  of  the 
property  of  the  syndicate  had  not  the  effect 
to  prerent  ti  judgment  creditor  of  Spooner 
levying  upon  and  selling  under  execution  the 
judgment  of  Hie  latter  against  the  syndl<*nte. 
We  do  not  here  encounter  the  question 
whether  that  judgment  could  be  enforced 
by  a  levy  upon  the  property  of  the  syndicate. 
It  is  probably  true,  and  may  be  conceded, 
that,  the  property  of  the  syndicate  being  thus 
In  cnstodia  legia,  the  Spooner  judgment  could 
not  be  enforced  against  It  In'  any  such  man- 
ner as  to  interfere  with  the  possession  of  the 
receiver  or  the  dlachai^of  his  duties  as  such. 
But  the  argument  of  12ie  appellanta  Justifles 
the  statement  of  the  truism  that  the  judg* 
ment  of  Spooner  against  the  syndicate  was 
not  the  property  of  the  ayndieate,  and 
was  not  placed  in  custodla  legls  by  the  ap- 
pcrtntment  of  a  receiver  of  the  property  of 
that  corporation.  It  was  the  property  of 
Spooner^  and  sabject  to  his  control;  and  leyy- 
Ing  upon  it  by  execution  In  no  way  Interfered 
with  the  duties  of  the  receiver.  Spooner  was 
at  liberty  to  sell  and  assign  his  Judgment, 
and  thus  place  It  beyond  the  reach  of  the  re- 
spondents, his  judgment  credltora  They  had 
the  rf^t  by  proper  I^al  process  to  secare 
the  appropriation  of  that  property  of  their 
judgment  debtor  to  the  satisfaction  of 
their  own  judgment;  and  the  levy  upon  it 
l7  execution  waa  a  proper  mode  of  proce- 
dure for  that  purpose.  It  is  contended  by 
the  appellants  that  the  receivership  operated 
as  a  prima  fade  satlafactlon  of  the  Spooner 
judgment,  or,  perhaps  more  accurately,  to 
suspend  the  right  to  enforce  It  against  the 
Judgment  debtor  whose  property  had  thus 
been  taken  Into  tlte  custody  of  the  law  for 
the  purpose  of  satisfying  this  with  other 
debtSL  But,  althon^  fliat  be  trae.  It  to  atoo 


true .  that  Spooner.  or  any  one  who  should 
succeed  to  his  rights  under  his  judgment,  waa 
entitled  to  receive.  In  due  course  of  the  pro- 
ceedings under  the  receivership,  his  proper 
share  of  the  proceeds  of  the  property  taken 
by  the  receiver  for  the  purpose  (as  must  be 
admitted  if  the  plaintiffs'  contention  Is  true) 
satisfying  such  debts  and  judgment  If 
the  enforcement  of  the  judgment  against  the 
corporation  In  the  ordinary  way  was  suspend- 
ed, it  was  only  to  enaMe  satlsfactiou  of  this 
with  other  demands  to  be  made,  in  their 
proper  order,  through  the  receivership.  The 
judgment  was  neither  aatlsfled  nor  suspended 
In  any  such  sense  as  to  debar  the  holder  of 
it  from  receiving  from  the  recelrer  a  proper 
share  of  the  proceeds  of  the  property  of  the 
judgment  debtor  in  his  hands.  The  respond- 
ents bad  the  right  by  any  proper  legal  proc- 
ess to  secure  the  benefits  of  the  judgment 
which  othM-wlae  Spooner,  or  any  one  to 
whom  he  might  make  aasliptmrnt,  would  be 
entitled  to  receive. 

8.  Conceding,  as  the  app^ants  claim,  that 
the  orders  above  referred  to,  expressing,  also, 
an  intention  to  assign  so  much  of  the  judg- 
ment as  was  necessary  to  satlsty  them,  were 
In  effect  assignments  of  the  judgment  pro 
tanto,  we  are  of  the  opinion  tiiat  they  were, 
by  force  of  the  statute,  inoperative  as  against 
the  respondents,  whose  execution  waa  levied 
on  the  judgment,  they  having  no  notice  of 
such  assignments,  (assuming  that  the  ftict  as 
to  notice  Is  materlaL)  The  statute  (chapter 
66,  H  282.  283,  Gen.  St  1878)  provides  for 
making  a  record  of  assignments  of  judgments, 
and  dedarea  that  "until  so  filed,  any  such 
assignment  shall  be  void  as  against  creditors 
levying  upon  or  attaching  the  same,  and  as 
against  subsequent  purdiasers  In  good  faith 
tor  value."  There  to  no  reason  for  restricting 
the  operation  of  thto  statute  to  assignments 
of  entire  judgments,  leaving  aas^ments  :>f 
judgments  In  part,  only,  unaffected  thereby. 
The  reason  for  the  law  to  applicable  In  the 
latter  case  as  well  aa  In  the  former,  and  there 
to  nothing  In  the  language  <tf  the  statMe 
which  would  Justify  a  distinction. 

Judgment  afflrmed. 


COBUBN  et  aL  r.  IdFZ  XNCBMNITT  ft  TBf- 
VX8TMBNT  CO. 
(Supreme  Court  of  Minnesota.   Veh.  M,  1898.) 

Iiin  Inburaxgb  —  Fatmsnt  or  Fbkiuiimb  — 
Waives  ot  Dblat— Rsinstatehbnt. 

1.  In  B  cODtractof  life  insnrancethe  premiuiiii 
were  payable  monthly.  Upon  the  fallare  to  m^^e 
any  monthbr  payment  the  insured  had  the  right 
to  oe  reinstatea  within  sixty  days  after  such  do- 
fault  upon  her  paying  "the  proper  premiums. " 

9.  Suoh  a  default  having  occurred,  sad  more 
than  slz^  days  having  elapsed,  the  oompany  oon- 
sented  to  reiastate  the  Insurad,  the  oiruumstanoes 
being  such  that  the  ooart  charged  the  jury  that 
the  compBoy  had  waived  Its  objection  to  the  lapse 
of  time.  Tnts  Instraetlott  was  not  esorated  to, 
and  hence,  being  taken  aa  the  law  of  the  cua, 
held,  that  the  Insured  bad  the  right  to  avail  her- 
self of  suoh  oonseat  of  the  company,  and  to  be  re> 
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Iwtatad,  apoB  pairing  the  premlnms  tlm  diMk 
■Ithough  the  compan;  demanded  payment  of  th* 
premium  for  a  BUCceedinK  month  not  yet  dtnu 
(SyUabut  by  the  Court.) 

Appeal  from  dlatrlot  ooort,  Hezmeplii  oonn- 
ty;  Fond.  JwUe. 

Aotion  Mary  L.  Oobam  and  oQun 
against  the  Life  Indexnnlty  &  InTestment 
Company  to  recoTer  the  amount  of  a  Ufe  In- 
nxrance  policy.  Verdlot  for  plalnUffa.  Fnna 
an  order  retaMng  a  new  trial,  defeiEdant  ap- 
PMXb.  Afflnned. 

James  D.  Shearer  and  Losk,  Btmn  &  Had- 
ley,  for  appellant.  John  TL  NlcJcell  and 
Jamea  D.  Pierce,  for  reaptmdrata 

DICKINSON,  J.  Upon  tbe  trial  of  ttils  ac- 
tion in  the  dlatriot  court  &  verdict  was  ren- 
dered for  the  plalntlfra.  The  caw  cornea 
here  on  an  appeal  the  d^endant  from  an 
order  refusing  a  new  trial.  The  action  !■  for 
the  recoTery  of  the  amount  of  an  Insuraaoa 
poUoy  or  oontraot  m  the  Ufd  ct  tme  Mazy  A. 
Cobnm.  Tb»  oontraot,  by  Its  terma,  re- 
quired tlie  payment  "<m  or  beiote  the  flrvt 
day  of  each  montli,"  of  a  apedfled  monthly 
premium  aa  a  condition  of  the  oontinuanoe 
of  the  Inauranoe  during  the  month  for  which 
mich  paymoit  waa  made.  It  farther  provid- 
ed: "If  thia  policy  ahoidd  not  be  renewed  at 
the  ea&  of  any  term  few  which  premimna 
hare  been  paid,  It  may  be  rmewed  wUhin 
sixty  days  thereafter  upon  the  insured  for- 
nlahlng  a  oerttfloate  of  health  from  an  ao- 
credited  medical  eccamlner  of  this  company, 
which  ahaU  be  sailafaotory  to  and  aooepted 
the  medloal  director  of  aaid  otHupany, 
with  the  i»ymeat  of  tiie  proper  premlnmi" 
The  complaint  alleged  that  Uie  pronluma 
had  been  paid  up  to  and  InrJndlng  the  let 
day  of  February,  1888,  and  that  the  assured 
oontlnaed  thereafter  to  tender  the  payment 
of  the  premluma  which  the  defendant  refused 
to  recelTe;  it  bdng  farther  allied  that  the 
defendant.  1^  Ita  oonise  of  dealing  with  ha. 
had  waived  the  requirement  as  to  the  time 
of  the  payment  of  the  premiums.  The  an- 
swer, 1^  a  gmwal  dealal.  put  these  allega- 
tiona  In  lame.  At  the  trial  It  ivpCared  th&t 
tite  defendant  dalmed  that  lha  asBured  had 
made  defbolt  in  respeet  to  the  monthly  pay- 
mat  due  July  1,  1888;  that  the  polioy  had 
then  lapsed,  and  had  never  been  reinstated. 
Evidaioe  was  received  at  length  as  to  the 
payments  m^  from  July  1,  1888.  to  Feb- 
ruary 18, 1889.  The  controvert  was  chiefly 
aa  to  the  transaotlona  during  that  period, 
and  immediately  thereafter.  The  evidence 
tended  to  show  a  course  of  dealing  with  the 
assured  from  which  It  might  be  inferred  that 
the  defendant  bad  waived  strict  eompllonoe 
with  the  obligation  to  pay  the  monthly  pre- 
miums by  the  1st  day  of  each  month.  One 
Shearer  was  the  defendant's  agent  at  Iflu- 
neapolla  for  the  collection  of  premiums,  and 
to  him  the  assured  was  authmlzed  to  make 
payments.   The  company  had  no  other  agent 


at  that  place.  Ibe  payment  ot  9&.iZ  -vrtddi 
should  have  ben  made  July  1, 1888,  was  not 
made  until  August  3d.  at  whlc2i  time'  it  wss 
paid  to  Shearer.  In  September,  October, 
Norember,  Deoemhor,  and  on  JanuaiT  38» 
(1889^)  otfaor  paymunts  were  mado  to  him, 
for  aU  at  which  he  gave  receipt^  signing 
tiiereto  simply  his  own  name.  The  premiums 
payaUe  for  the  period  from  July  to  January, 
liwlnding  both  those  months,  were  $36.39. 
The  paymoits  made  to  Oiearer  during  that 
period,  (the  last  betng  made  January  23d,) 
and  applioahla,  aa  there  was  evldenoe  tend- 
ing to  Aow,  to  the  payment  of  th«  pnmtums 
tor  those  months  amounted  to  940.TB.  U^. 
Shearer's  evidenoe,  however,  was  to  the  ef- 
fect that  he  had  previously  advanced  16.13  to 
pay  the  June  premium,  so  that,  aftor  repay- 
ing himself  that  sum,  there  remained  only 
935.66  in  his  handa  appUoaUe  to  llie  payment 
of  the  pronluma  for  tiie  sabseqnent  mimtlis 
up  to  and  Indndlng  Jaauuy.  On  the  iBOi 
at  February,  1888,  the  farther  sum  ot  K  was 
paid  to  SlMozer.  Thsre  was  a  oimfliet  of  st- 
idenoe  bearing  upon  the  fact  as  to  nheOtat 
In  reoelvlng  the  payments  above  partloolarly 
mentioned  subsequent  to  the  1st  of  July, 
Shearer  acted  as  tiie  agent  of  tiw  company, 
and  In  ito  behalf,  or  whettmr  It  was  under- 
stood that  he  did  not  raprcscpt  or  Und  the 
company  as  to  those  mattecn,  but  received 
these  payments  In  the  Interest  of  die  as- 
sured, and  in  oonneotlon  with  efforts  made  by 
him  personally  to  keep  up  her  tasnranee. 
Undw  date  of  Jannaxy  IB^  1689^  Mr.  Sheom 
wrote  to  the  cmnpany,  expressing  his  desire 
that  Mrs.  Oobum's  Insuanoe  be  reinstated, 
saying  that  he  had  paid  one  or  two  aasoaa 
ments  for  her,  and  that  she  had  kept  behind 
all  the  way  from  one  to  ei^t  or  ten  doUaxa, 
so  Oat  he  had  carried  her  along  for  the 
purpose  of  getting  Us  money  oat  In  n- 
8p(mse  to  this  letter,  and  under  date  at  Sut- 
uaiy  17th,  the  company  replied,  "The  00m- 
mtttoe  AflM  nkutaUd  Mis.  Gclnim,''  (wa 
use  italics  to  maik  language  demed'lmp- 
portent.)  and  Inchwdng  a  statement  of  "the 
amounts  that  art  due,"  which  Mr.  EOieanr 
waa  requeued  to  remit.  Tba  amounts  shown 
In  tiiat  statement  as  the  omoonti  '^dne"  wm- 
slated  at  the  premiums  for  each  month  from 
July  to  January,  IncluMve^  amounting  to 
$86.89;  and  ai»o  9f  thai  far  FAmaim,  whieh 
would  not  fall  doe  until  the  1st  of  the  latter 
month.  Subsequent  to  February  18th,  irtien 
the  last  payment  was  made  to  and  reoeived 
1^  Shearer,  the  company  refused  to  recog- 
nise the  assured  as  having  been  reinstated, 
because  the  required  amount  had  not,  as 
was  claimed,  been  paid. 

But  one  assignment  srror  Is  preseuM 
for  oonaidfflrathHi  on  thia  appeaL  That  Is. 
that  the  oonit  erred  In  Instnictlng  the  Jury, 
In  eflOot,  that  the  proper  premluuia  due  at 
the  time  of  such  reinstatemmt  were  for  the 
months  from  July  to  January,  Indnrirok  but 
not  for  tike  numth  of  February,  whbsh  was 
not  Oon  due,  and  whiob  the  assured  was  not 
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oblised  to  pay  In  order  to  be  retnatated.  It 
la  argued  by  the  appellant  that  the  assured 
bad  been  In  default  more  than  60  days,  and 
hence,  under  the  policy,  was  not  entitled  to 
refnatatem^t  at  all;  and  if  the  company, 
as  a  mattw  of  ftiTor,  consented  to  her  res- 
toration. It  oould  annex  any  condition  to  tills 
privilege.  While  this  la  probably  true,  we 
still  think  tiiat  the  action  of  the  court  should 
be  sustained.  In  the  first  place,  it  will  be  ob- 
served that  the  company  declared  that  It  bad 
reinstated  the  Insiured,  although  tlds  was 
donbtLeas  subject  to  the  payment  of  such  pre- 
as  were  then  due,  and  perhaps 
amonnted  to  no  more  than  a  consent  to  rein- 
state her.  Though  It  be  true  that  In  stating 
as  "dne"  the  premiums  for  the  8ever.U 
months,  Including  February,  the  company  in- 
traided  to  require  the  payment  of  that  pre- 
mium, although  it  was  not  due  as  a  condition 
of  restoration,  there  was  at  least  some  rea^ 
9m  In  support  of  the  ocmstznctlon  put  upon 
this  action  of  the  company  by  the  court  In 
«n  Instruction  to  the  Jury  that,  altlionfi^  more 
than  60  days  bad  dapsed  after  the  default, 
the  def«idant  had  waived  that,  as  it  bad  a 
rf^t  to  do;  80  that  the  question  was,  what 
were  the  proper  premiums?  And  to  this  In- 
stmoUon  ibeee  was  no  exception.  It  Is  to  be 
supposed  that  the  defoidant  acquiesced  In 
that  view  of  tiie  case,  and  that  the  Jury 
acted  upon  It.  Hence  It  must  now  be  ac- 
cepted as  correct  for  the  purposes  of  this  ap- 
peaL  If  the  defendant^  under  the  drcum- 
Btanoes  stated,  waived  Its  rl^t  to  rely  upon 
the  fact  that  1h«e  had  been  a  de&nlt  for 
such  length  of  time  as  to  have  barred  the 
right  of  the  assured  to  reinstatement,  she 
was  still  entitled  to  the  ben^ts  of  the  oon- 
tract,  which  required,  as  the  condition  of 
reetoTatl<Hi,  the  payment  of  (mly  the  pre- 
miums  then  dtie^  or,  as  it  Is  expressed  in  the 
contract,  of  "the  proper  pr^iiums."  This 
would  not  Include  that  for  February.  For 
the«e  reasons  the  defendant  should  not  be 
sustained  in  the  assignment  of  actor  vdled 
upon.   Order  affirmed. 


SMITH  V.  RUNNELLS,  Sheriff, 
(Sopreme  Gonrt  of  Hichlgan.  Feb.  17,  IfiSfi.) 
ATTAcmm— AmnAviT— Dbut  iv  Wsuse  Dso- 

LAKATIOK. 

LAn  affidavit  for  attaduDOit  is  not  de- 
fective because  the  notary  before  whom  It  was 
sworn  to  did  not  append  to  his  Bignatare  to  the 
jurat  the  name  of  the  ooontr  for  which  he  was 
araointed,  if  the  caption  of  .the  alBdavit  coDtalas 
the  name  of  the  county. 

2.  Oircnit  conn  role  16  provides  that  in 
eases  commenced  by  Bummons  the  declaratioii 
most  be  filed  witbln  20  dayi  after  the  return 
(rf  the  writt  whldi  role  is  made  applicable  to 
attadunent  cases  by  How.  SL  H  8002,  8007, 
allowing  the  nme  proceedings  on  return  of  at- 
tachment, pwsonally  served  on  any  defendant, 
as  in  eaaas  of  summopa  Hdd,  that  where  tlw 
dedarathm  was  not  filed  within  tlie  20  days, 
advantam  oould  only  be  taken  th«<eof  by  entry 
«f  default  Imt,  no  appearance  or  default  baviag 


been  ottered,  the  delay,  at  most  an  trregularity, 
vaa  cured  by  filing  ttie  dedaratktn. 

Error  to  circuit  court,  Newaygo  county; 
John  H.  Palmer,  Judge. 

Trover  by  Hiram  V.  Smith  against  Alllck 
O.  BunneUs,  as  aheritf,  for  the  value  of  cer- 
tain mill  machinery.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Beversed. 

Dumon  &  Coiser  and  M.  Brown,  for  ap- 
pellant Smiley,  Sndlh  ft  Btsvens,  for. ap- 
pellee. 

HOOKER,  O.  J.  The  plaintiff,  claimhig  to 
be  the  owner  by  purdbase  from  Robinson  & 
Blodgett,  copartners,  of  certain  mill  machin- 
ery, brings  trover  for  its  convenrion.  The 
defendant  attempts  to  Justify  his  conversfon 
by  virtue  of  his  office  of  sheriff,  having  sold 
the  goods  upon  an  execution.  Upcoi  the  trial 
he  off^^  in  evldmoe  tiie  flies  and  mtrles 
in  the  case  wherein  the  execution  Issued, 
which  proof  was  excluded  by  the  trial  court 
upon  plaintlfTs  objection.  The  propriety  of 
this  ruling  Is  the  only  question  raised  by  the 
record.  That  action  was  begun  by  attach- 
ment, and  the  affidavit  is  said  to  be  defect- 
ive In  that  the  notary  before  whom  It  was 
Bworn  did  not  append  to  his  signature  to 
the  Jurat  the  name  of  the  county  for  which 
he  was  appointed,  and  It  did  not  appear  In 
the  body  of  the  affidavit  The  caption  of 
the  affidavit  contains  the  name  of  the  comi- 
ty, and  leads  to  the  plain  inference  that  the 
notary  was  an  officer  in  and  for  such  county. 
See  Wri^t  v.  Wilson,  17  Mich.  203.  The  at- 
tachment issued  against  Robinson  &  Kod- 
gett  and  the  Union  ne  Company.  The  sher- 
iff made  a  return  on  December  3,  1889,  stat- 
ing that  he  had  that  day  "seized  certain 
VToperty."  He  did  not  state  whose  property 
it  was,  but  did  return  that  it  was  "located 
in  Robinson  &  Blodgett's  mill."  January  S, 
1890.  the  defendant,  as  sheriff,  made  anotiier 
return  respecting  the  setonre  of  the  prop- 
erty, and  stating  that  on  December  4,  1889, 
at  Woodville,  In  Newaygo  coimty,  he  served 
personally  upon  Charles  B.  Robinson  a  copy 
of  the  writ  and  of  the  inventories,  all  duly 
oertifled,  and  that  on  December  6th  he 
served  personally  copies  of  the  same  pap«s, 
duly  certified,  upon  one  Gapt  Blend,  who 
claimed  to  be  the  agent  of  J.  D.  Bancroft, 
or  what  was  left  of  the  Union  He  Company, 
Chicago.  He  further  returned  that  "after 
diligent  search  and  inquiili^  he  had  been 
unable  to  find  within  the  county  either  Silas 
Blodgett  one  of  the  defendants,  or  any  of 
the  officers  of  the  Union  Tie  Company  of 
Chicago,  and  tot  that  rea/son  he  had  made 
no  service  upon  either  Blodgett  or  the  tie 
company."  On  April  21,  1890,  a  further  re- 
turn appears  to  have  been  made,  which 
stated,  in  addition  to  the  other  facts,  almvs 
recited,  "that  he  showed  to  iiiodgett,  at  the 
time  of  service,  the  original  writ"  So  far 
as  Bobinson  is  concerned,  the  return  of  De- 
cember Sd  shows  the  seizure  of  the  prop- 
erty, and  that  of  January  8th  personal  serv- 
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k».  Nona  of  the  returns  ihow  aiat  the  prop- 
erty belMiged  to  BoUnBon  ft  Blodgett  Per- 
haps  the  officer  could  not  aafely  «o  certify, 
but  he  does  say  that  he  found  it  In  their  mill. 
Bat,  If  It  were  neoeanry  that  the  return 
should  show  the  ownenhip,  (whldi  we  do 
not  decide,)  the  penonal  serrioe  upon  Rob- 
inson would  hare  glTen  Jurisdiction  Aough 
no  property  had  been  seised,  and  the  Jndg* 
meijt  based  upon  it  would  have  supported  a 
levy  upon  the  partnership  property  of  Bob- 
tnson  &  Blodgett  2  How.  St  U  7730,  7733. 

The  next  alleged  defect  la  tiie  attadmunt 
vroceedlng  wss  that  the  declaxation  was  not 
filed  In  time,  ttiereby  onstbig  the  court  of 
JnrtsdlotlQD.  It  was  filed  Maroh  IWx,  tibe 
writ  b^ng  letaniaUe  Jannaiy  7tlL  It  Is 
true  that  the  dedBiatiim  should  liave  been 
filed  within  20  days  after  the  return  of  the 
writ  ia  aecordanca  witii  drcolt  court  rule  16, 
providing  for  cases  commenced  by  summons, 
wU^  rule  to  made  ait^lcable  to  attachment 
eases  by  the  statuto  (How.  8t  fl  8002.  8007) 
allowing  the  same  i^rooeedlngs  on  return  of 
attachmmt  persoiaUy  seired  upon  any  de- 
fendant as  in  cases  of  summons.  If  this 
provision  makes  the  rule  applicable  to  the 
flUng  of  declaratloii,  it  would  se^  also  to 
put  the  ease  on  the  same  footing  as  cases 
oonuuenoed  by  summons.  In  such  oases  the 
follure  to  file  declaration  could  only  be 
taken  advantage  of  aitry  of  default  No 
appeannoe  or  deCanlt  having  been  entered, 
this  delay  was  at  most  an  Irregularity,  cured 
by  filing  tJxB  declaratton.  And  the  same  may 
be  said  of  the  attempt  to  bring  In  the  other 
defendants,  Blodgett  (who  was  not  found) 
and  the  Union  He  Oompany,  (which  appears 
to  have  been  a  nmresldent  oorporatkm.)  by 
publication.  Ibese  proceedtnga  were  unnec- 
essary and  harmless,  publication  being  re- 
quired only  where  neitber  defendant  could 
be  found.  How.  St  H  8002.  8003.  Tbe  at- 
tadunmt  case  wo&t  to  Judgment  against  all 
defendants,  and  execution  was  Issued  and 
levied  upon  the  property  attached.  The 
property  being  sold  up<m  the  execution,  this 
•oOtm  of  trover  followed.  Defesidant,  in 
offering  tbese  prooeedings  In  evtd«ice, 
claimed  tiiat  the  Judgment  in  the  attaxdiment 
salt  was  based  upon  a  partnership  obligation 
of  Boblnson  &  Blodgett;  the  Union  Tie  Oom- 
pany  having  tnd<»«ed  thdr  paper.  If  he 
oould  show  these  facts,  the  partnership  prop- 
erty of  Botrinson  &  Blodgett  was  subject  to 
attachmmt  and  levy  for  sudb  debt,  and 
none  the  lees  so  because  the  Union  Tie  Oom- 
pany wss  made  a  party  1^  reaacm  of  their 
Indorsement  2  How.  St  §  7783.  So  far  as 
api>ear8  upon  the  record,  these  attachment 
proceedings  were  valid  and  admissible  to 
support  defendant's  alleged  title  to  the  prop- 
erty. It  fouows  that  the  Judgment  must  be 
reversed,  with  costs,  and  a  new  trial  or- 
dered. 

MONTOOHl:JlT,  J.,  did  not  sit  Ttae  other 
jwtleee  oonewred. 


BELKNAP  V.  BOABD  OF  GA19VA8BaB8 

OF  IONIA  OOUNTT. 
(Buj/nmt  Oonrt  of  Michigan.  Fdlh  8,  18B8.) 

BLBonoHs— CoNTBSTa—MsiiBsB  OT  OowessBB  — 
Haitdahds. 

L  Acta  1887.  No.  208,  (8  How.  St.  I  2S4s,) 
which  proTides  that  any  candidste  voted  tor  at 
any  election,  cooceivlag  himself  aniieved  by  the 
scDCHi  of  inspecton  of  Section  m  canvasdng 
the  votes  east,  may  file  his  petition  and  aak  far 
a  coirection,  does  not  apply  to  a  candidate  for 
coQgresB,  as  the  house  of  representativae  is 
tiie  ind|g^  of  the  election  of  Its  members. 

2.  When  the  hoard  of  ooua^  caQTaBsers 
have  completed  their  ooimt  and  executed  and 
d^vered  the  retmns,  their  power  ends;  and 
any  chaose  or  modlficatioo  of  anch  origloal  re- 
turns in  any  particular  involving  any  omer  than 
a  mere  clerical  'dutir  it  beyond  their  power. 
Boemer  v.  Board  of  City  Canvassers,  61  N.  W. 
B^.  207.  00  Mich.  27,  followed. 

8.  Where  a  portion  of  the  board  of  can- 
vasiOTS  in  their  answer  denied  the  allegattinu  of 
nnftiniesi  and  partiality  in  the  recount  con- 
tained in  the  relator's  petition,  and  the  remalu- 
Injs  portion  admitted  them,  the  court  will  com- 
pel by  mandamus  the  Imnanee  ot  a  certificate 
of  election  to  the  person  orisioilly  Ai-dared 
elected.  Maynard  v.  Board  of  Canvaaaera,  47 
N.  W.  Hep.  7Se.  84  Mich.  228,  distiosulBhed. 

Petition  by  Charles  B.  Belknap  for  manda- 
mus to  compel  the  board  of  canvassers  of 
Ionia  county  to  reconvene,  and  canvass  the 
votes  cast  for  petitioner  aococdtng  to  Qw 
original  return.  Granted. 

Dwlght  Oces  and  Ti^gait,  Wokott  ft 
Oanson.  for  relatov.  BUis,  Mfdic^  ft  lOUer, 
for  respondent 

PEB  OUBIAM.  Thtit  la  an  application  for 
a  mandamus  to  compel  llie  boanl  of  can- 
vaasers  of  ItHiia  eonnty  to  reconvene,  and 
canvass  the  votes  cast  for  petitioner  ac- 
cording to  Hie  original  returns  made  to  tt&a 
county  iderk.  The  petition  sets  ftnrtii  that, 
according  to  the  original  returns  made  to 
the  several  eonnty  clerks  of  the  district, 
he  was  dected  repreeeBtattTc  In  the  federal 
congress,  and  the  answer  does  not  deny 
that  allegatioo.  Th%  house  of  representa- 
tives ts  made  tha  judge  cf  Ibe  ejection  and 
quallflcationjB  of  its  own  memb^n,  and  it  Is 
now  well  settled  that  Act  No.  208,  Laws  UHT, 
(3  How.  St  I  234a,)  under  irtiiCh  the  recount 
was  had,  has  no  appUcatiim  to  such  a  ease. 
WestfHi  v.  Probate  Judge,  60  Bfidh.  600,  87 
N.  W.  Rep.  608;  Nanmonn  r.  Board  of  Glty 
Canvassera,  78  Midi.  41  N.  W.  Bep.  267; 
Newton  V.  Board,  (Midi.,  filed  Dec.  24, 1802,) 
63  N.  W.  B^.  1043;  Whe^  t.  Board,  Id. 
914;  State  v.  GanvMeerik  86  Wla.  408; 
Keelo-  T.  Bobertson,  27  MidL  116i  It  fol- 
lows 13iat  the  board  of  canrassers  ot  Itmin 
county  was  wholly  wittioat  anthorlty  In 
the  premiaea 

The  answer  sets  up  tiiat  relator  filed  a 
petition  for  a  recount  in  the  connly  of  Koit, 
and  that  such  recount  was  had,  and  that 
while  relator  ol^ected  to  tbe  actkm  of  the 
Ionia  county  boud,  on  the  groimd  tiiat  Hie 
petition  was  not  filed  in  time,  yet  he  dkt  not 
questtui  the  power  of  the  board.  It  la. 
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bower w,  alleged  ttaat  by  ttae  original  re- 
turns  relator  was  elected.  His  right,  there- 
fore, to  a  certificate  did  not  depend  upon 
the  recount  in  Kent,  and  the  petition  filed  In 
Ionia  county  was  not  predicated  upon  nor ' 
rendered  neceaaary  by  the  recount  In  Kent 
Ur.  Rlchardeon  was  In  no  sense  misled  or 
prejudiced  by  either  the  recount  In  Kent  or 
the  ftdlore  to  object  to  the  recount  In  Ionia, 
instituted  himself. 

It  Is  next  urged  that,  tlie  returns  harlng 
been  made,  and  the  ceitiflcate  having  been 
Issoed,  the  relator's  only  remedy  Is  a  con- 
test in  the  honae  of  representatlree.  Hie 
pcint  is  ruled  bT  Uoemer  t.  Board  of  City 
CanTa«ser8.  90  Mich.  27,  51  N.  W.  Rep.  267. 

It  Is  further  insisted  that  inasmuch  as  the 
answer  allies  that  the  recount  in  Imila 
county  was  fair  and  impartial,  and  resulted 
In  such  an  Increase  of  the  vote  for  Mr.  Rich- 
ardson as  to  oititle  Um  to  the  certificate 
of  eiectl<Mi,  It  would  Ite  unjust  to  set  aside 
such  recount  In  Maynard  t.  Board  of  Can- 
▼assers,  84  Mich.  228.  47  N.  W.  Rep.  756, 
it  was  h<ild  that  whm  the  fticts  are  not  la 
dispute,  and  It  appeared  that  the  relator  Is 
not  entitled  to  the  office,  the  court  will  not 
compel  the  Issue  of  a  certificate  by  manda- 
mus. In  the  present  ease  the  petition  al- 
lies unfalmeas  and  partiality  in  the  re- 
count ^LUd  a  large  nmnb«r  of  copies  of  bal- 
lota,  certain  of  whldi  were  counted  for  Mr. 
Richardson,  and  others  of  which  were  eyl- 
dfflitly  cast  for  relator,  and  rejected  by  the 
committee,  are  attached  to  the  petition.  A 
comparison  of  these  copies  negatires  any 
presumptlMi  of  fairness  and  impartiality  that 
might  otherwise  exist  While  the  answer  of 
a  majority  of  the  board  coatalns  a  general 
denial  of  the  allegations  of  unfairness  and 
partlalily,  and  contains  a  general  allegad<m 
that  Uie  alleged  copies  of  the  ballots  are  not 
true  copies,  yet  said  answer  does  not  at- 
tempt to  Indicate  in  what  respect  such 
copies  differ  from  the  originals.  Two  an- 
swer* are  presented;  one  signed  and  sworn 
to  by  twelve  members  of  tike  board,  and 
another  signed  and  sworn  to  by  nine  mem- 
bezs.  The  latter  admits  the  allegations  of 
fraud,  imfalmess,  and  partiality,  and  that 
the  coi^es  oC  the  ballots  are  true  copies, 
while  the  former  denies  the  allegations  of 
fraud,  unfairness,  and  partiality,  and  alleges 
that  the  copies  are  not  true  copies.  A  de- 
termination of  the  essential  facts  In  this 
eontroT^ray  must  depend  upon  a  re-examtnar^ 
tion  by  the  proper  tribunal  of  the  original 
ballott.  It  cannot  be  said,  upon  the  papers 
before  us,  that  the  fairness  and  Impartial- 
ity of  this  recount  are  undisputed,  and 
therefore  the  case  does  not  come  within 
the  rule  laid  down  In  the  Maynard  Case 
above  dted.  The  respondent  must  be  held 
to  have  acted  without  authority.  It  will 
be  tlie  duty  of  the  board  to  reconvene,  and 
recaUTaas  the  votes  of  Ionia  county  accord- 
ing to  die  <HlglDal  returas.  and  to  report 
the  rsnlt  to  tha  seeretaiy  of  ttata  It  vDl 


then  be  the  duty  of  the  state  board  of 
canvassers  to  reconvene,  and  recanvass  the 
TOte  for  congressman  in  the  fiftb  district, 
and  issue  a  certificate  according.  In  the 
mean  time,  Mr.  lUcfaardson  has  his  remedy, 
should  he  desire  a  recanvass  of  the  Kent 
county  vote  according  to  the  original  returns 
in  that  county.  The  mandamus  will  there- 
fore issue  as  Indicated,  without  costs. 

HOOKBR,  O.  J.,  took  no  part  in  Oie  ded- 


MAT  T.  BOARD  OF  OANVASSBRS  OS* 
WAYNE  COUNTY. 
(Supnne  Oonit  of  Michigan.   Feb.  3»  1883.) 

ElBCTIONS  and  VoTBBS  — RBCOUST  op  6ALI.OTS— 

BoAKD  OF  CANVAsaBaa— PowBBB— Frocedusb— 
Masdamus  to  Compel  Secosu  Recoost. 

1.  Under  Laws  1887,  Act  No.  208,  provid- 
ing diat  va  the  filing  wltii  the  board  of  oan- 
vassen  nf  a  petitioD  by  rate  anrleved  by  the 
count  of  votes  made  by  the  inspectors  of  elec- 
tion, and  his  complying  with  certain  other  reqnl- 
Bhes,  the  board  shall  have  power  to  cause  the 
ballot  boxes  to  be  brougAt  before  them,  and  to 
appoint  a  committee,  as  therein  wovided,  who 
soall  open  the  ballot  boxes,  and  make  a  re- 
count thereof  as  to  Buch  candidates,  the  pur- 
pose for  which  the  board  shall  have  power  to 
cause  the  boxes  to  be  brought  before  them  la 
not  to  aacntain  whether  a  recount  shall  be 
made,  but  whether  there  was  fraud  or  mistake 
in  the  ml^nal  count 

2.  Under  sndi  statutcb  a  failure  to  have  the 
boxes  brought  before  the  board  for  a  i^elimir 
naiT  Inspection  would  not  render  a  r^coiiut 
made  by  the  committee  Invalid,  !o  the  absence 
of  any  suggestion  to  the  board  that  the  boxes 
had  been  tampered  with  prior  to  the  opening 
thereof,  and  Gxe  recount  of  the  votes. 

3.  In  making  a  recount  the  board  has  no 
authority  to  throw  out  the  vote  of  a  ward  or 
l^vdnct  on  the  ground  of  fraud  oommltked  at 
the  election;  thor  power  being  ministerial,  and 
not  Judicial. 

4.  A  reaolntiim  passed  by  tiie  board  autbQfl>- 
isiiv  the  oonmlttee  to  open  all  the  ballot  boxes 
oontainlng  votes  for  the  contested  office  most  be 
oonstruea  as  relating  to  the  ballot  boxes  In  the 
preHncts  in  ^ch  the  petition  aska  a  recount 
and  the  fact  that  the  petiti(Kier  prooaeds  with 
the  recount  under  inch  resolutloD  does  not  est(9 
him  from  denying  the  authority  of  the  board  to 
recount  the  votea  east  In  a  precinct  not  included 
In  his  petition. 

Q.  The  action  of  the  board  bdag  unauthM*- 
ized  and  void  as  far  as  it  related  to  the  recan- 
vasif*  of  a  precinct  not  Included  In  the  petitioa 
does  not  conclude  the  petitiimer  ftom  nnthw 
proceed  in  gm,  and  mandamus  will  Us  to  eompet 
the  board  to  make  &  reoanvasa, 

Appllcatt<m  for  mfifflw"™"  on  tiia  nlatlOB 
of  WUUam  May  to  compel  the  board  of  can- 
rassers  of  Wayne  county  to  recanvass  the 
votes  oast  at  an  Section  In  which  relator  was 
a  candidate.    Mandamus  granted. 

Wm.  S.  Sheeran,  (Edwin  P.  Conely,  Oilft 
B.  Taylor,  and  F.  A.  Baker,  of  counsel,)  for 
relator.   J<^  6.  Corliss.  (Otto  Klrchner,  of 

counsel,)  for  respondeat 

PBR  CURIAM.  The  r^tor  was  a  can- 
didate at  the  election  of  1892  for  the  office  of 
county  olerk'  of  Wayne  county.  On  the  fftoe 
of  the  returns  relator  received  26,179  voim. 
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and  hla  oonq^tmr,  Ssaay  M.  B/eyaoiaM,  26,- 
82L  The  rdator  presented  to  the  board  of 
ooonlar  eaUTassm  a  petition  asking  a  le- 
ooQnt  In  ooitBln  of  the  precincts  ct  tha  comt- 
ty.  The  board  thereupon  entered  an  order 
reoitlns  the  flUns  of  the  petition,  and  oon- 
dndlng  with  the  fbUowlng  resolution:  "Be- 
solTed  that  a  ocmuidttee  of  three  be  appotnt- 
ed  by  this  board  to  proceed  to  make  InTestl- 
gallon  of  the  matters  set  forth  In  said  peti- 
tion, In  aoocwdsnoe  with  the  provisions  of 
Act  No.  aos,  Pub.  Aots  18S7;  that  they  be^ 
and  are  hereby,  authorised  to  open  all  ballot 
bfHus  contidntaig  TOtes  for  the  office  of  oaaa- 
ty  (deifc,  and  to  make  correct  and  full  returns 
In  writing  under  their  hands  to  this  board, 
as  required  by  said  act"  The  comnuitee 
^pointed  proceeded  to  recount  the  votes  In 
all  the  predmrts  of  the  county.  Aa  a  molt 
of  the  recount  relator  received  28,791  votes 
and  Reynolds  28,607.  On  the  report  ot  the 
board  of  eoimty  osnTassera  a  resolution  was 
passed  deoiaring  that  Reynolds  was  entitled 
to  the  certlfloate  of  deotion.  Thla  result  was 
readied  by  throwing  out  the  entire  vote  of 
the  fourth  prednct  ot  the  FlfOi  ward  of  the 
dty  of  Detroit,  on  the  ground  ttiat  121  votes 
were  oast  in  the  prednct  by  persons  who 
were  not  registered;  and  hy  ignoring  the  re- 
ooimt  in  the  towndi^>  ot  Boora^  and  in  the 
First  and  Third  wards  of  Wyandotte,  on  the 
ground  that  the  ballot  boxes  had  been  tam- 
pered with,  the  board  for  that  reason  accept- 
lug  the  original  returns  In  the  three  last- 
named  predncta.  This  action  showed  a 
laurallty  for  Beyntdds  of  SS8.  The  reoount 
of  the  votes  In  the  fonith  prednct  of  the 
Sifth  ward  agreed  wiUi  the  original  returns, 
and,  if  the  votes  of  that  prednct  be  counted 
aa  east,  flu  result  would  be  a  plurality  for 
Baynolds  ot  12  votes,  accepting  aa  ciirmct 
the  report  of  the  committee  in  all  other  re> 
^eots;  but  It  la  alleged  in  the  petition,  and 
not  deided  in  the  answer,  that  tn  the  triwn- 
ahlp  of  Hamtramdc  Beyndda  made  a  gain  by 
tlM  recount  of  20  votes,  ^niore  was  no  pe- 
tition for  a  reeonnt  In  the  tomisbip  »f  Haa^ 
tramok,  ao  that.  If  the  action  ot  flie  board  In 
esdudhig  the  vote  of  the  Fifth  ward  of  D» 
trdt  and  In  recounting  the  votes  In  Ham- 
tramck  be  both  held  nnauthortzrd,  the  result 
ts  that  on  the  face  of  the  retuEss,  ns  cor- 
rected by  the  authorised  reeonnt,  and  assinn- 
Ing  the  action  oC  the  board  t»  have  been  legal 
In  adopting  the  original  retnms  In  Bcorse 
and  the  two  Wyandotte  districts,  the  relator 
Is  shown  to  have  a  plurality  of  8.  It  should 
be  stated  that  the  rdator  disputes  the  claim 
that  votes  were  cast  by  unregistered  voters 
In  the  fourth  precinct  of  the  Fifth  ward  of 
Detroit,  and  alleges  that  the  apparent  dis- 
crepandes  are  dne  to  mistakes  made  In  re- 
cording tiie  namea  of  voters. 

The  statute.  Act  No.  208.  Laws  1887,  <seo- 
tlai  2S4a,  S  Saw,  St)  reada:  **Upon  filing 
such  petition,  mn^Mtig  sudi  deposit,  and 
giving  at  least  twelve  hours*  written  m^ 
tloa  ibi&naC  to  tha  oppodng  candidate^  by 


handing  to  soch  oandldata  a  copy  thereof,  or. 
If  such  candidate  cannot  be  fonndt  by  leaving 
such  ooj/iy  at  the  Isst  place  ot  resldffiirp.  it 
ahaU  be  the  duty  of  sudL  board  of  cmnvai>sen 
to  proceed  to  make  an  InvestlgallMi  of  the 
facts  set  forth  In  said  petition.  For  such 
purpose  the  said  board  shall  have  the  power 
to  cause  the  ballot  boxes  uaed  In  audi  dec- 
tlon  districts  to  be  brought  before  them. 
The  said  board  afaaU  thereupon  appoint  a 
committee  of  their  own  number,  aa  follows: 
The  said  board  diall  dedgnate  a  member, 
who  diall  be  ttM  dialrman  of  said  oomndttee: 
the  candidate  presenting  such  petition  and 
the  candidate  opposed  thereto  shall  each 
diooee  a  monber;  •  •  •  and  the  fliree 
thns  chosen  shall  oonstltnte  a  committee  to 
Investigate  the  erron^  mtotahMi,  or  frauds 
complained  of.  Said  committee  shall,  in 
maoB  public  place,  where  such  eandidatRS 
and  their  counsd  may  be  present.  If  they  so 
dedre,  idtiioat  mmaeeasaxy  delay,  proceed 
to  open  the  ballot  boxes  from  such  dlstttets, 
townships,  or  wards,  and  to  make  a  re- 
count thereof  aa  to  sudt  candidates."  Two 
questions  relating  to  the  ocmstracttoa  of  this 
statute  are  soggeeted:  First  Is  the  prodtao- 
tlm  of  the  ballot  boxes  wbldk  Is  anthorlied 
for  the  purpose  of  a  pxdlmlnaTy  Investiga- 
tton  aa  to  whether  there  ahall  be  a  reeonnt? 
Seccmd.  If  It  Is  not  tor  that  purpose  that 
the  ballot  boxes  are  to  be  brought  beAire  Hie 
board,  is  the  failure  to  have  the  boxes  pro- 
duced befoce  the  full  board  In  the  first  In- 
Btanoe  jurisdictional,  so  that  a  reoomit;  In  the 
absence  of  such  prdlminary  inspeotloo  of  the 
boxes  by  the  board,  la  otra-cffidalT 

The  cooteatkm  of  the  respondents  eounad 
Is  that  the  investlgatlOD  whldi  the  board  la 
to  make  of  the  facts  stated  in  the  petldon 
to  preliminary  to  a  detenninatkai  of  wbeflier 
the  facte  are  audi  aa  to  warrant  a  reoount 
As  stated  In  the  respondent's  brief,  their 
poamon  Is  this:  "We  submit  tiiat  hi  the 
first  place,  the  board  must  be  satlafled  that 
there  la  reasonable  ground  tor  the  dalm  of 
petllkmer  that  he  has  been  aggrieved  by 
the  offldal  retoma  It  cannot  be  that  any 
one,  by  the  filing  of  a  petition  and  the  de- 
podt  (tf  9100,  can  Impose  upon  the  board 
the  duty  of  eatertog  uprai  a  recount  of  all 
the  baUote  caat  In  the  county."  Thto  oonteo- 
tlon  of  counsd  is  folly  answered  by  the  case 
of  McKende  v.  Board,  70  Uldi.  147.  88  N. 
W.  Bep.  11..  In  that  case  a  petltlan  was  filed 
for  a  recount  and  the  board  returned  that 
the  votes  were  counted  twice  by  the  inspect- 
ors  of  election  of  the  ward,  and  each  time 
flie  reanlt  waa  the  same;  that  the  number 
of  votea  oorreaponded  with,  the  p611  list  kept 
at  the  time;  that  the  relator  was  present  at 
the  time  when  the  count  waa  made  by  the 
inspectors  of  dectlon,  and  made  no  objec- 
tion to  the  count  or  result  for  dther  mistake 
or  fraud;  that  at  the  meeting  o(  the  board 
of  oanvassers  held  to  consider  the  sabject  of 
rdator's  petition  he  was  asked  oy  the  board 
If  he  had  any  proof  he  wished  to  snbndt 
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tending  to  Aow  error  or  fraud  on  the  part 
of  the  Ixiflpecton  of  Section  In  the  Third 
ward;  that  rdator  said  he  did  not  think 
there  was  any  fraud  or  Intentional  error, 
but  that  there  mlidit  bare  been  a  mistake 
In  the  counting;  that  bla  attorney  was  pres- 
ent with  him  before  the  board,  and  claimed, 
hi  bdiaU  of  the  relator  that  it  was  the  duty 
of  the  re^;»ondent,  as  the  matter  then  stood, 
to  prooeed  and  make  a  recount  of  the  bal- 
lots cast  for  the  office  of  alderman  In  said 
ward,  and  that  relator  should  offer  no 
pcDolk;  that,  the  board  being  satisfied  the 
count  made  by  the  injectors  of  election  was 
correct,  tb/ey  declined  to  recount  the  rotes, 
and  proceeded  with  the  oauTaas  of  the  vote 
as  returned  1^  the  InspeoticwB  of  Section, 
and  declared  the  rdatw's  opponent  elected. 
Hie  court  that  It  was  Intended  by  the 
statute  ta  question  to  give  an  aggrlOTed  par- 
ty the  right  to  a  recount  of  the  votes  oast 
for  and  against  hbn  for  the  office  for  whldi 
be  was  a  candidate,  and  mandamus  was 
granted.  Tba  purpose  for  which  the  board 
shall  have  the  power  to  cause  the  ballot 
boxes  to  be  brought  before  them  is  that  of 
a  reconnt  of  the  ballots.  It  is  not  for  the  pur- 
pose of  ascertaining  whether  a  recount  shall 
be  made,  but  ot  ascertaining  by  a  recount 
whether  there  was  fraud  or  mistake  In  12w 
original  count  Is  the  failure  to  cause  these 
ballot  boxes  to  be  brought  thos  befbre  the 
board  jnzisdlctlonalT  Or,  on  the  other  hand, 
was  tbia  provlMon  Intended  to  confer  a  rl^t 
which  the  board  may  exercise  In  case  of 
necessity?  We  think  the  latter  construction 
Is  the  only  one  to  which  the  language  Is  sos- 
ceptlhle.  In  terms  there  Is  no  mandatory 
requirement  that  the  ballot  boxes  shall  be 
brought  before  the  board,  while  the  statute 
Is  mandatory  that  a  recount  shall  be  bad. 
It  is  to  be  botne  in  mind  that  there  was  no 
suggestion,  so  far  as  appears,  made  to  the 
board  as  a  board,  that  the  ballot  boxes  had 
been  tampered  with  prior  to  the  opening  of 
the  boxes  and  the  recount  of  the  votes.  In 
ttis  absenee  of  any  snob  suggestloa,  the  legal 
yesnn^ttom,  at  ooune,  Is  that  the  ballot 
boxes  tiad  been  preserved  in  flielr  fait^rity. 
and  that  ttie  sole  duty  <rf  tlie  oommlttee 
woold  be  performed  by  a  recount  of  the 
baDots  contained  wlfldn  flie  boxes.  We  have 
no  doubt  that.  If  it  bad  been  brought  to  the 
attention  of  the  board  that  the  ballot  boxes 
were  claimed  to  have  been  tampered  with. 
It  wonid  bare  become  ttie  duty  of  the  board 
to  cause  the  boxes  to  be  brought  before  it, 
and  make  an  investigation.  Stich  investlga- 
tiott  would,  1^  llie  terms  of  tiie  statate.  evi- 
dently  be  confined  to  an  Inspection  of  the 
boxes  themselves,  and  the  board  would  be 
autborised  to  exercise  the  quasi  Judicial  fono- 
tkoi  of  detennlnbig  wheflier  a  reconnt  of  the 
baUota  aa  cast  could  be  had.  If  an  inspec- 
tion at  the  boxes  shows  that  they  had  not 
been  preserved  In  ttidr  Integrfty,  we  think 
it  would  be  flactzavagant  to  claim  tiiat  the 
law  Is  so  Imperative  In  its  requirements  that 


the  official  retnm,  presnmahly  correct,  oould 
be  overcome  by  any  such  experiment  as  a 
count  of  baUota  which  are  not  apparently 
the  same  as  those  cast  at  the  election.  Peo- 
ple V.  Clcotte,  16  Mich.  283.  Bat  in  the 
present  case  no  attempt  was  made  by  the 
board  itself  to  Inspect  these  ballot  boxes, 
and  the  conclusion  reached  was  based  not 
upon  the  required  inspection  by  the  board, 
bat  npon  testimony  t&k&a.  by  the  oommlttee 
wltuout  aathoilty  of  Ulw,  and  upon  the  re- 
port of  the  committee  to  the  board.  This, 
In  our  Judgment,  was  unauthorized. 

2.  The  board  had  no  power  to  exclude  the 
whole  vote  of  the  fonrOi  precinct  of  the 
Fifth  ward.  The  statute  gives  to  neither  the 
board  nor  the  committee  of  the  board  power 
to  enter  upon  an  investigation  of  alleged 
frauds  committed  at  the  election.  Nor  la  the 
power  conferred  upon  the  board  to  compare 
the  reglBtiatlon  lists  with  the  poll  lists  for 
the  purpose  of  determining  whether  the 
votes  of  nonregtstered  persons  were  received. 
The  powers  of  the  committee  are  ministerial, 
and  not  JodldaL  Andrews  v.  Judge  of  Pro- 
bate. 74  Mich.  285,  41  N.  W.  Rep.  023;  CoU 
V.  Board.  83  Mich.  371,  47  N.  W.  Rep.  227; 
Roemer  r.  Board.  90  Mioh.  27.  fil  N.  W. 
Rep.  267;  Luce  v.  Ma^w,  13  Gray.  83; 
Clark  V.  Board,  126  Mass.  284. 

8.  It  is  suggested  that  the  relator,  having 
participated  in  the  recount  under  a  resolu- 
tion authorizing  a  count  of  all  the  ballot 
boxes  of  the  county,  is  bound  to  accept  the 
action  of  the  committee  as  a  whole,  and  can- 
not now  question  the  authority  of  the  com- 
mittee to  count  the  ballots  In  the  township 
of  Hamtramck.  a  prednct  not  indnded  In 
the  petition.  But  we  think  this  Is  not  a 
correct  view.  When  it  Is  considered  that  the 
resolution  itself  Is  limited  to  a  direction  to 
the  oommlttee  to  prooeed  to  Investigate  the 
matters  set  fwth  in  the  petition,  the  au- 
thority ctmtalned  In  the  resolution  expressed 
In  the  words,  "that  they  be,  and  are  hereby, 
authorized  to  open  all  the  ballot  boxes  con- 
taining votes  for  Oie  <^Elce  of  oonnty  dert;," 
ahould  be  construed  as  having  relation  to 
the  investigation  directed,  and  as  being  lim- 
ited to  the  ballot  boxes  in  the  prednota 
named  In  the  petition;  but,  if  any  other 
construction  were  open,  the  petitioner  cee- 
talnly  ou^t  not  to  be  held  estoppeu  because 
the  board  assumed  to  Indhide  In  a  grant  of 
what  be  was  legal^  entitled  to  a  directlwi 
to  prooeed  to  an  Investigatioo  of  matters 
not  trtttdn  Hie  Jorlsdlotiim  of  elthw  Ibe 
board  or  the  committee.  It  does  not  appear 
afflimativ^  ttiat  r^tor  participated  In  the 
reooont  in  Hamtramck. 

4k  It  is  suggested  that,  as  mandamus  Is  not 
a  writ  of  right,  tbe  court  wlU  not  dtarect  Its 
IsBiie  tf  It  apitear  that  the  correct  resnit  was 
reached  by  the  board,  and  that,  as  the  vote 
hi  Hamtramck  has  In  fiict  been  recounted, 
and  aa  It  aM>ears  by  such  r^rt  ^t  Reyn* 
olds  gained  20  votes,  sofflGlait  to  elect  blm 
if  the  original  returns  in  Eoorse  and  the  two 


Digitized  by 


880 


KORTHWESTEBK  BEFOBTBB,  Vox.  54. 


(Mloh, 


wards  In  Wyandotte  tw  accepted.  It  ftdlowB 
that  tti«  petitioner  had  not  be«i  iQjnred  hf 
the  action  of  the  board,  ^e  committee  ex* 
oeeded  Its  powers  in  reootmtlng  the  TOte  In 
IKuntramok.  If  the  original  retnma  in  Wy- 
andotte and  Boorse  be  accepted,  itlll.  In  oar 
Jadgmentr  the  extraroffldal  statenunt  of  the 
committee  rdatlng  to  the  votes  east  in  the 
townddp  of  Hamtramok  cannot  be  accepted 
In  iwef^renoe  to  the  legal  certlflQate  at  the 
Inspecton  of  election.  A  ^ilar  anesttcm 
was  presented  In  Roemer  t.  Board,  a&d  the 
same  oonclnslon  reached.  In  that  caae  It 
was  claimed  that  the  tally  eheeta  produced 
showed  tiiat  tba  seomd  statemmt  of  TOtea 
was  correct,  and  impeached  the  flxat  retmna. 
It  was  stated  In  the  opinion  that  tiiere  was 
nothing  aK>eanng  whlciL  Jostlfled  an  Infers 
enoe  that  any  bnt  honorable  motives  actuat- 
ed me  oanvasring  board;  bat  it  was  held 
tiiat,  aa  the  board  acted  wtthmit  authority, 
its  mianthorlsed  action  ooold  not  be  consid- 
ered aa  OTertnndng  the  original  and  only 
legal  retona  So  here  it  would  be  bnt  rea- 
soning In  a  drds  to  hold  that  the  actlim  of 
the  board  In  rtfatlim  to  the  foorth  precinct 
of  the  Fifth  ward  of  Detroit  and  Ham- 
tnuDok  was  unauthorized,  and  a  nnlllty,  and 
yet  to  hcM  that  soioh  action  oondndea  elthw 
tb.9  parties  or  llie  eonrt  In  so  far  as  the 
case  oif  CBiertninie  t.  Hom,  4B  HlidL  100,  7 
N.  W.  Bep.  730,  baa  been  ooostmed  aa  in 
oonfllot  wUh  these  ^ews.  it  was  OTermlad 
by  OoU  T.  Board,  and  Itoemer  t.  BoanL  Aa 
the  case  oC  Sherbume  t.  Horn  has  been 
again  dted  as  sustaining  the  onitentloa  of 
respondents  ooonsel,  we  hare  coca  mined 
with  care  the  original  appUoation,  and  find 
the  fiicts  to  be  diat  the  board  of  county 
oanTassers  assumed  to  throw  out  the  rotes 
of  two  townships,— one  upon  the  ground  that 
the  signatures  to  the  certificate  were  not 
genuine,  and  flu  ottet  iqwn  the  ground  tiiat 
but  two  of  the  inspectors  of  election  signed 
the  oerttfloat&  The  case  was  determined 
upon  ttie  appUcatitm  for  an  order*  to  show 
cause.  We  are  constrained  to  say  that  the 
ooncludon  reached  by  the  court  that  mandar 
mus  would  not  lie  to  compel  a  reconrenlng 
of  the  board  and  the  oanrasring  of  the  bal- 
lots la  not  In  line  with  the  great  weight  of 
Bttthortly  <A1bBe  In  thla  state  or  dsewhrae, 
and  certainly  la  not  In  harmony  with  the 
oases  of  CSoll  ▼.  Board  and  Roemer  r.  Board, 
above  cited.  Bee,  also,  State  r.  BUl,  (Neb.)  4 
N.  W.  Rep^  614;  PeopU  t.  HnUard,  29  111  414; 
State  T.  Oanrassen.  36  WIsl  408;  Stnmg,  Pe* 
tttlooer.  ao  Pkk.  484:  Kisler  Oamenm,  89 
Ind.4S&  In  Maynard  Board,  84  Mich.  228, 
47  N.  W.  Rep.  7S6,  It  was  held  that,  rrhere 
the  facts  are  not  In  dlqrate,  and  it  a^eared 
that  the  relates  la  not  entitled  to  the  office, 
the  court  win  not  compel  the  issue  of  a  certif- 
icate by  mandamna.  but  It  does  not  ftdlow 
from  this  that  the  court  wQl  accept  an  unau- 
thorised count  aa  ttnally  estabUslilng  such  fact 
See  ^eler  v.  Robertaon,  27  lUdL  116,  In 
which  case  It  was  said:  "It  would  be  oontrazy 


to  public  policy  to  allow  any  erldenee  what- 
erer,  based  upon  a  counting  made  in  direct 
rltAiUon  of  law,  to  be  received  at  alL  -The 
object  ct  the  statute  Is  to  prevent  tampering 
with  the  ballots.  Inasmuch  aa  It  would  be 
impossible  to  determine  with  certainty 
whether  any  fraud  had  been  committed  in 
any  nnaufhorlzed  counting,  there  can  be  no 
propriety  In  allowing  any  erldenee  resting 

In  what  has  been  aaid  It  la  not  Intended 
to  Impugn  the  motlres  of  the  board  or  tbe 
oiHnmlttee,  or  to  pass  upon  the  question  ot 
whether  the  evidence  before  the  board  was 
sQfflxdent  to  Justify  Its  aotkm  if  It  had  been 
Invested  with  the  anthorlty  to  act  upon  such 
erldoue^  On  tbe  contrary,  enough  does  ap- 
pear In  tbe  return  to  indicate  that  the  case 
was  one  calling  for  a  careful  and  conscien- 
tious Judicial  scrutiny,  which  we  have  no 
doubt  it  will  receive  In  the  proper  ttibonaL 
Vve  rest  our  conclusions  rrtioDy  upon  the 
ground  that  the  board  exoeeded  Its  nowera 
The  questions  involved  in  the  case  are  prop- 
erly triaUe  In  quo  wananto  prooeedtaisi. 

We  deem  It  proper  to  add  tiist  tiie  law  in 
Its  present  form  Is  not  well  adapted  to  our 
present  system  ot  rotlng.  'ShB  oblef  pni^ 
pose  of  the  act  was  to  fnmldi  a  way  for  cor- 
rection of  mistalces  In  the  original  eoont. 
At  the  time  of  its  enactment  eandMatce 
wwe  voted  taat  on  separate  tickets,  and  It 
could  rarely  occur  that  any  ground  of  dtfler- 
enoe  would  exist  aa  to  what  ballots  ahould 
be  counted  for  a  parUoular  candidate.  Since 
Its  enaobneat  the  general  eleotfon  law  of 
1891  has  provided  for  an  offlolal  ballot,  upon 
which  the  names  of  all  the  candidates  are 
printed,  and  prohibiting  distinguishing  marks. 
It  has  come  within  the  otaaerratlaa  of  this 
oourt  that  this  prorlsion  has  resulted  fax  bit- 
ter controversies,  and  has  fnmlsbed  ample 
opportunity  for  radical  disagreements  aa  to 
what  omstitntei  distinguiahlng  marks,  and 
the  power  thus  rested  in  partisan  tribunals 
to  arUtraxily  detemdne  this  question  is  lia- 
ble to  result  in  ftature  unlesB  some 
means  of  direct  Judicial  review  be  provided. 
We  iti*"*  the  mandamus  In  tUs  case  sbookl 
Issue  as  preyed. 

HOOKBR,  a  J.,  did  not  dt 


ATLBB  r.  BOARD  OF  SUPRS  OF  WEX- 
FORD COUNTT. 
(Supreme  Court  of  Michigan.    FeK  10,  1893.) 

OaoAsizATiON  or  New  Towxship  —  Lboalitt  — 
CiKnoKAKi  TO  Ravuw— Proper  Rrhsbx— Qdo 
WASBAirro. 

1.  Certiorari  cannot  be  raalBtalosd  to  re- 
view the  actioa  of  the  snpervlsorB  of  a  countr 
in  organizing  a  new  township  from  a  portion  of 
the  territory  of  an  existing  townsliip,  l4  uMHithB 
after  such  action  was  taken,  and  aitter  It  -mar 
be  inferred  that  officers  had  been  dected  and 
property  saaessed  for  taxatltm.  Fractional 
School  IKst  T.  Board  of  School  Inspectors,  27 
Mich.  3,  followed. 
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2.  In  tocb  case  qno  warranto  a^ainvt  the 

township  or  Its  officers  Is  the  prwer  remedy. 
Fractional  School  Dist.  v.  Board  m  School  In- 
spectors, 27  Mich.  3,  followed. 

Petition  by  WlUlam,  S.  Atlee  for  writ  of 
oertlorurl  directed  to  the  boiird  of  super- 
visors of  Wexford  county  to  review  Its  pro- 
ce(><IinfC8  lu  relation  to  the  attempted  or- 
ganizatloo  of  Slagle  township  from  a  portion 
of  the  territory  of  SprlngrUle  township.  Dis- 
missed. 

CUttuidai  A  Xisntb,  for  pettUonsr. 

HOOKER,  a  J.  TtSm  maaa  coobm  to  fhls 
oonrt  bj  oerUoxarl  to  llw  board,  of  Miper* 
rlsors  of  Wexford  oonn^  to  review  the  pro- 
ceedings of  aaUL  board  In  relation  to  tbe  at- 
tempted organisation  of  the  townatalp  ci 
angle  tnm  c«taln  territory  taken  vtatdly 
from  the  township  of  SprbiffTill&  The  ao> 
Hon  complained  of  was  taken  by  Om  board 
in  Jane  1S0X  and  no  steps  were  takn  to  re- 
view it  for  obont  14  months.  MeanUme^  we 
tnter,  that  officers  had  been  riected  and  pro^ 
erty  assessed  for  taxation,  as  counsel  ask 
that  tiie  tax  niOa  may  be  ordered  into  the 
hands  of  the  cOcem  ot  the  township  of 
SprlngvIQe  tor  collection.  Tha  case  Is  with- 
in the  principle  laid  down  in  the  ease  of 
Fractional  Sahool  Dlst.  v.  Board  of  Solwol 
Itupecton^  27  Mkib.  8.  r«rtl«nazl  AsnUased. 
The  other  Justices  concurred. 


HBNSBIi  V.  MA  AS. 
(Snprcme  Oonrt  of  BUdJgUL    FeK  10,  1893.) 
RsAL-EsTATB  Brokkbs— Action  tor  Cohmissions 

— AUTBOHITT  to  MaKB  SaLB  —  BVIDBSCB— IX- 

STKCinioxa 

1.  In  an  action  for  commlsdons  on  a  sale 
of  land,  plaintiff  dalined  that  defendant's  ion, 
with  whom  he  made  the  contract  fbr  the  sale, 
was  her  zgeat  bx  the  matter.  The  coort 
charged  that  "an  agent's  authority  cannot  be 
presomed  to  last  Indefinitely,  and  evidence  that 
ne  had  power  to  malte  a  contract  relative  to 
selling  property  is  not  proof  that  he  had  each 
aatfaoritT  mx  months  later;"  and  also  that  the 
jury  woM^d  have  to  detemune  whether  def«id- 
anc  8  son  had  authority  to  make  this  contract, 
and  on  that  queeHon  they  should  consider  all 
tlie  tettfanon  in  the  ease,  including  tbe  oonre^ 
sations  at  plaintiff  with  defendant  six  months 
before  me  sale,  and  whether  at  that  time  de- 
fendant held  oat  her  son  to  plaintiff  as  having 
authority  to  make  the  contract.  HM,  that 
these  instmctions  were  contradictory;  for,  ff 
the  authority  of  the  agent  was  not  In  ttet  eoo- 
Ctnoons,  It  was  error  to  refer  to  a  conversation 
which  occurred  six  moiitha  prior  to  the  alleged 
service,  and  make  the  right  to  recover  depend 
on  the  e^stence  of  anthority  at  that  time. 

2.  Defendant  requested  a  charge  that  "no 
contract  made  by  plamtlff  with  defendant's  son 
would  Und  defendant  unless  defendiuit^s  son 
actually  had  anthority  to  make  snch  contract." 
which  was  given  with  a  modification  that  it, 
by  eouTosauoo  with  plaintiff,  defendant  held 
out  to  him  that  her  son  had  authority  to  make 
Che  contract,  It  was  not  neceeuary  that  express 

Ethi»ity  should  be  shown  in  order  to  make  her 
ble.  In  another  place  the  judge  charged 
that  'the  real  'qnestloD  for  yon  to  detenmne 
will  be  as  to  whsther  U.  [the  son]  had  aiK 
thority  to  make  this  oontract"    Held,  that 


these  Instmettona,  taken  in  connection  with  the 
admission  of  testimcKJV  as  to  the  statements  by 
the  son  to  a  witness  that  It  was  no  use  to  eo  to 
see  Ills  mother,  that  she  would  only  refer  back 
to  him,  and  that  what  he  did  was  right,  were 
calculated  to  mislead  the  JuiT. 

3.  Even  if  this  statement  of  defendant's  son 
was  admissible  as  a  part  of  the  res  gestae,  it 
was  error  to  admit  it,  and  at  the  same  time  to 
exclude  the  evidence  of  deltttdant  and  her  son 
as  to  the  authority  which  she  in  fact  conferred 
00  him. 

4.  Where  the  evidence  shows  that  defend- 
ant's son  had  power  ta  oiake  a  contract  relative 
to  selling  spedfic  property,  such  authority  may 
be  presumed  to  cootinue  until  six  mouths  later, 
in  the  absence  of  any  proof  to  the  contrary. 

Error  to  circuit  court,  Wayne  ooonty; 
George  Gartnw,  Judge. 

Action  by  John  Hensel  against  Margaret 
Maaa  to  recover  conunlsslona  alleged  to  be 
due  him  for  selling  land  belonging  to  defend- 
ant Judgment  for  plaintiff.  Defendant 
brings  error.  Beveraed. 

Charles  0.  Stewart,  for  appellant  Charles 
SloWMS,  for  appdlee. 

MONTQOMHIRT.  J.  The  plalntUT  brought 
this  action  to  reoover  ounpensaUon  alleged 
to  be  dae  him  aa  a  real-«Btata  agent  fur  .mak- 
ing flie  ssle  erf  a  pleoe  of  land  In  the  0H7  oC 
Z>etrolt^  beloDgInc  to  defendant  'the  de- 
finidant  la  a  widow  lady,  a  Qermsn,  and  does 
not  speak  B^g^^i^  Sie  was  living  on  flie 
land  in  <iueetton  in  April,  iSBU  when  the 
jdaJntUr-and  me  Ifaedje  ealled  ispoa  her  f6r 
the  purpose  of  asoertalninr  If  Ihe  property 
was  for  sole,  and,  as  is  claimed  by  the  plain- 
tiff, for  the  porpose  e<  obtaining  Ibe  agen^ 
for  adUhg  tt  Maedje  feestifled  m  relaUeo  to 
the  oouTersation  vrlUch  occurred  as  follows: 
"Mr.  ^nsel  Intndnoed  hlnudf  to  her,  and 
asked  her  whether  she  wanted  to  sell  the 
property;  that  he  was  taxAdng  for  some 
property;  he  had  srane  bnyera  for  some. 
She  said,  well,  they  oonchided  to  sell,  but 
ahe  ooold  not  attend  to  the  seUbig,  and  the 
making  oat  of  papers,  and  so  forth.  She  did 
not  tmderstand  that  and  she  pot  everything 
in  tba  hands  of  her  son,  Joseph  P.  ilm,  oa 
Qratlot  avenuei,  and  anything  we  would  do 
with  hbn  wtnM  be  satisfaotorr  In  erery 
sense.  She  referred  rl^  direct  to  him,  and 
told  OS  to  go  there  to  him,  and  anything  that 
he  did  would  be  aaUilBctorr  to  her." .  Plains 
tiff  testtfled  to  this  ssrae  oooTenatloa  as  fol- 
lows: "I  told  her  I  beard  Ae  wanted  to 
sell  her  land,  and  I  had  jxut  two  men  on 
haul  looking  for  a  pieee  of  jfinpegty.  Ques- 
tion. What  was  ssld?  Answw.  I  wait  wtiOi 
Maedje  to  her,  snd  asked  her  if  she  wanted 
to  sell  the  ^perly.  She  said  she  wanted  to 
sell  the  property,  but  die  had  given  it  to 
Joseph  Haas,  and  had  nothing  further  to  do 
wUh  it"  Defendant's  tealinuny  was  as  fol- 
knra:  "They  came  in  and  asked  me  whether 
the  land  was  for  sale,  and  I  answered  ttiat  the 
land  was  for  ssle^  and  then  they  asked  me 
the  prtoSk  and  I  told  them  9a0/)00.  Th^ 
told  me  it  was  a  good  deal  too  mnciL;  ttiat  I 
ooold  never  get  that  mnoh  for  tbe  land. 
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They  told  me  if  they  bought  the  land  they 
would  plat  It,  and  lay  It  out  In  lots;  and  I 
told  them  that  I  did  not  understand  anything 
about  that  business,  and  they  Aould  go  to 
Joe,  and  speak  to  him  about  It."  The  wlt- 
neaa  Maedje  also  went  with  the  plaintlfl  to 
see  Joseph  Maas,  and  testified  as  follows: 
"We  explained  that  we  had  been  to  see  his 
mother,  and  that  she  had  referred  us  to  him. 
He  aald:  'Wdl,  that  is  all  ri^t;  but  for 
the  present  I  hardly  think  that  I  will  sell. 
I  have  concluded  to  wait  a.  little  whUe,  but 
whenever  I  do  conclude  to  sell,  why,  you 
folks  will  have  the  flrsA  chance  to  sell  It. 
I  will  let  yon  know.'"  The  plaintiff  gave 
substantially  the  same  testimony  as  to  the 
Interview  with  Mr.  Joseph  Maas,  and  tes- 
tified further  that  the  following  November 
he  met  Joseph  Maas,  and  that  the  following 
occurred:  "Mr.  Maas  told  me  that  he  was 
«6big  to  Mr.  Potter;  that  be  wanted  to  sell 
his  land;  and  he  told  us,  'An  right.  If  you 
have  a  man  that  wants  the  land,  it  Is  gobig 
to  be  sold.'  and  In  tliat  case  he  would  not 
go  to  Mr.  Potter.  I  then  said.  'Let  ns  go 
in  here,  and  make  a  bind  of  writing  of  this;* 
and  he  said.  That  is  not  necessary,'  because 
his  word  was  as  good  as  his  writing.  Ques- 
tion. What  was  said  aboat  tbe  price?  An- 
swer. ^16,000;  anything  above  that  should 
go  to  uft."  Joseph  Maas  denies  this  conver- 
sation,  and  testifies  that  he  told  the  plaintiff 
that  hd  oommlsslon  could  be  allowed  him  <m 
the  sale.  The  plaintiff  called  John  W.  Fox 
as  a  witness,  fon  the  purpose  of  showing 
that  plaintiff  had  made  a  bargain  with  wim 
to  sell  the  land,  and,  against  the  objection 
of  defendant's  counsel,  he  was  permitted  to 
testify  to  a  oonvereaJJoQ  with  Jos^h  Maas, 
as  follows;  "I  spoke  of  going  up  to  see  Mn. 
Maas,  and  Mr.  Maas  said,  *It  was  no  use  to 
go  up  to  see  my  mother;  she  would  simply 
retfer  you  back  to  me;'  that  'whatever  I  did 
In  the  matter  was  right' "  The  defendant 
offered  to  show  by  her  own  testimony,  and 
the  testimony  of  her  son,  Joseph  Maas,  what 
was  the  extent  of  the  authority  whicti  was  In 
fact  conferred  by  her  upon  Joseph  Maas. 
This  was  excluded,  and  the  refusal  to  admit 
this  testimony  Is  one  ot  the  grounds  of  error 
relied  on.  The  drcolt  Judge  charged  the 
Jury,  in  reqKmse  to  request  by  defendant's 
counsel:  "An  agent's  authority  cannot  be 
presumed  to  last  indefinitely,  and  evfdaioe 
that  he  had  power  to  make  a  contract  relSr 
tlve  to  selling  property  Is  not  proof  that  he 
hod  such  authority  six  months  latw."  And, 
on  his  own  motion,  the  Judge  charged  the 
jxary  as  follows:  "The  first  quesdcm  you  will 
have  to  determine  Is  as  to  whether  Joseph 
Maas,  the  defendant's  son,  had  authority  to 
make  this  contract  TTp<ni  that  question  you 
are  to  take  into  consideration  all  the  testi- 
mony In  this  case.  You  will  ran^iber  the 
testimony  of  the  plaintiff,  and  also  of  Mr. 
Maedje,  as  to  what  took  place  when  they 
first  called  up<ni  the  old  lady  in  reference  to 
securing  this  property  for  sale.   It  will  be 


for  you  to  say  as  to  whether  their  vetsTon  is 
correct,  and.  If  COTreot,  as  to  whether  she 
held  out  at  that  time  that  h^  son  had  au- 
thority to  make  the  contract,  and  the  prop- 
erty was  placed  in  his  bands  for  sale,  and 
that  she  had  made  htm  her  agent  for  dealing 
with  reference  to  this  property,  and  it  will 
be  for  you  to  say  whether  he  did  have  the 
authority,  under  those  circumstances,  to 
make  the  otntrajot  in  question."  We  are  not 
able  to  see  how  these  two  propositions  can 
stand  together.  If  the  authority  which  the 
agent  in  fact  had  was  not  oontlnuoua,  cer- 
tainly it  was  error  to  refer  to  a  conveisatlon 
which  occurred  six  months  prior  to  the  al- 
leged service,  and  make  the  right  to  recover 
depend  upon  the  existence  of  airilioilty  at 
that  time. 

Next,  It  was  stated  in  response  to  the  re- 
quest by  the  defendant,  "No  contract  made 
by  plaintiff  with  defendant's  son  would  bind 
defendant  unless  defendant's  son  actually 
had  authority  to  make  such  contract."  This 
was  given  with  the  fc^owing  modification: 
"It,  by  reason  of  any  conversation  which 
happened  between  the  plaintiff  and  def«id- 
ant,  she  held  out  that  her  son  had  authority 
to  make  a  oontract  of  this  kind,  why,  then, 
whether  any  express  authority  would  be 
shown  or  not  would  not  change  the  matter. 
In  other  words,  if  she  held  out  that  he  had 
authority  to  make  a  contract  of  this  nature, 
no  matter  whether  he  had  any  axpren  au- 
thority from  her  or  not,  it  would  not  change 
It;  Ae  would  be  Uable  in  both  instances.'* 
And,  in  another  place  in  the  charge,  the 
judge  says:  "So  the  real  question  for  you 
to  determine  will  be  as  to  whether  Joseph 
Maas  had  authority  to  make  this  contract, 
first;  in  the  second  place,  as  to  whether  a  con- 
tract was  made;  and.  in  the  third  place,  as  to 
whether  that  contract  was  carried  out  and 
executed."  These  Instructions,  when  taken  in 
cMmection  with  the  admlsslcm  of  the  testi- 
mony as  to  statements  of  Joseph  Maas  bear- 
ing up<Hi  the  question  of  his  authcHlty,  above 
quoted,  were  well  calculated  to  mislead  the 
Jury.  The  court  had  refused  to  permit  testi- 
mony of  defendant  as  to  the  nature  of  the  au- 
thority which  defendant  had  conferred  upon 
her  son.  The  admi^<m  of  the  alleged  state- 
ment which  was  calculated  to  Induce  belief 
that  authority  was  unlimited  oould  not  have 
failed  to  have  its  effect  upon  the  Jury,  as  the 
charge  clearly  left  the  question  of  whether 
authority  in  fact  existed  with  the  Jury. 
Evrai  if  this  testimony  had  been  admisdble 
as  a  part  of  the  res  gestae,  under  the  ruling 
In  Hau^ton  v.  Maurw,  6S  Mich.  823,  21  N. 
W.  Bep.  426,  as  bearing  upon  the  question  of 
whether  there  was  in  fact  anthwlty,  it  was 
certainly  not  conclusive,  and  It  was  damaging 
error  to  admit  It,  and  at  the  same  time  to 
exclude  testimony  as  to  what  was  in  tact  the 
authority  of  Joseph  Maas.  It  was  evidmt 
that  the  circuit  judge  started  out  with  the 
purpose  of  keeping  the  parties  to  the  ques- 
tion of  whether  there  was  a  holding  out  to 
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the  ptoloUff  of  Joae^  BCaas  u  an  atesit  hav- 
ing anthorlt?  to  make  tbe  oontraot  alleged. 
This  ooune  was  proper  if  It  had  been  ad- 
hered to, .  but  It  made  it  necessary  that  ex- 
trane  can  sboold  be  exercised  in  exdudlng 
tnUmoor  wblcli  the  jury  might  construe  as 
tywfl^wg  to  dunr  auttunity  in  fact,  and  In  ez- 
dudlnA  tv  the  duuce,  any  such  ttaeorsr  from 
the  ouuideratlciii  of  the  jury- 
As  the  case  must  go  back  for  a  ratzlal,  we 
fldnk  it  proper  to  add  that  the  learned  dx- 
oott  Judge,  In  our  opinion,  gave  an  instruo- 
tkm  too  ^Torable  to  defendant,  In  stating 
that  the  mUmee  that  Joseph  Maaabad  pow- 
er to  make  a  oontraot  r^UTe  to  the  edlhig 
of  the  pn^er^  hi  not  proof  tihtat  he  had  socb 
authority  six  months  later.  We  think  that  the 
anthcnllr  rdatlnft  as  It  did,  to  the  sale  of 
spedflo  pnH>erty,  might  be  presumed  to  oon* 
thme,  In  the  absence  of  any  proof  to  the 
cMitxary.  It  was  of  course  competent  for 
tbe  def«idant  to  show  a  revocatlm  of  an- 
ttiorltgr  her,  and  testlm<my,  If  c^ered  for 
this  purpose,  should  hare  been  received. 
For  the  «rom  p(^ted  oat,  the  Judgment 
win  be  reversed,  with  costs,  and  a  new  trial 
twdered.   The  other  Jnsticea  concurred. 


WOLF  T.  TROXELL'S  EErTATBL 
{Supreme  Court  of  Michigan.   Feb.  10,  1893.) 

KSGOTIABLB  IMSTKCHENTS —VALIDITY  OF  CoySlD* 
■RATIOS— FURBBABAKCB  TO  PBOSBOUTB— DCRBBS 

—What  CktifSTiTCTKs. 

1.  In  an  action  against  a  decedent's  estate  on 
certain  notes,  where  the  defmse  was  that  they 
were  giTen  to  prevent  a  prosecution  of  decedent's 
■on  for  embeszlement,  the  will  of  decedent  was 
not  admissible.  In  behalf  of  defteidaot,  when  the 
only  apparent  object  of  its  introducnon  was  to 
•how  that  decedent  gave  his  son  no  share  of  hb 
estate,  which,  as  tbe  wtU  was  executed  several 
years  before  the  transaction  in  controversy, 
might  lead  to  the  inf«-ence  that  the  smi  was 
wayward,  and  troubleaome  to  his  parent. 

2.  Plaintiff's  request  to  charge  that  '*a  note 
given  to  settle  an  embezzlement  or  a  shortage 
of  an  agent  is  valid  and  good  if  it  was  given  to 
settle  the  indebtedness  or  shortage,  and  If  there 
Is  no  agreement  to  stifle  the  pnieecatlon  for  \ha 
embemement."  should  have  been  given,  there 
bring  no  gQestlon  of  deceit  Involved  in  the  case. 

S.  Alleged  threats  to  prosecute  if  decedent 
did  not  give  the  notes  are  admissible  as  tending 
to  show  that  ths  notes  were  given  on  a  promise 
not  to  prosecote. 

4.  The  court  chaived  that  to  defeat  the 
notes  the  Jnry  mnst  find  that  they  were  pro- 
cored  by  threats:  that  If  not  i^ven  tibe  son 
wvdUI  be  proeecated;  that  If  decedent  gave  the 
notes  vtduntarily,  or  relying  on  an  arrangement 
the  son  should  pay  them,  It  would  oe  im- 
material whether  or  not  threats  were  in  fact 
made,  as  the  threats  were  not  material,  mdess 
the  notes  were  sivoi  because  of  them;  and  that, 
if  the  Jnxy  bdUeved  that  the  notes  were  ob- 
tained by  such  threats,  the  burden  would  be  on 
plaintiff  to  show  that  ne  was  a  bona  fide  pur- 
chaser of  fbm  notes.  Bdd,  that  the  charge  was 
erroneous,  as  a  jnry  would  be  likely  to  Infer 
from  it  that,  if  the  notes  were  obtained  by 
threats  to  prosecute,  they  were  necessarily  void, 
unless  plalntifl  should  establish  a  bcnm  fide 
holding,  whereas  the  cmdal  question  was  the 
illeRSlity  of  the  consideradtHi,  as  based  on  the 
alleged  promise  not  to  prosecute,  whidi  tlw 
threats  taltr  tmded  to  prove. 


Error  to  circuit  court,  St.  Joseph  coimty; 
Noah  P,  Loverldee,  Judge. 

Action  by  WlUlam  A.  Wolf  against  the  es- 
tate of  Beuben  F.  Troxell,  deceased.  Jndff- 
ment  for  defendant  PlalntUT  Inliiga  error. 
Reversed. 

Wm.  B.  Walsh,  (Harry  F.  Ohlpman  and 
Henry  0.  Loveridge,  of  counsel,)  for  appel- 
lant Hugh  P.  Stewart  and  Cbailes  A. 
Storges,  for  appdlee. 

HOOKBR,  O.  J.  The  elahnant  was  owner 
of  four  promissory  notes  execoted  by  dece* 
dent  Appealing  from  their  disallowance  by 
commlsakmors,  he  met  with  defeat  In  tba 
drcolt  court  and  brings  the  case  here  on 
biU  of  exo^tloiUL  The  defense  made  be- 
low was  ttiat  the  notes  were  given  to  pre- 
vent a  prosecutltm  of  decedent's  son  tor  em* 
benlement  Tbe  will  of  'Qie  decedent  was 
Introdooed  In  evidence  on  behalf  of  tbe  de- 
fendant, agidnst  objection.  The  only  ap- 
parent object  <a  the  Introduction  was  to 
get  before  the  Jnry  the  &ct  that  decedent 
gave  his  son  no  shore  of  his  estate.  This 
will  was  executed  several  years  before  the 
transaction  In  controversy,  and  might  lead 
to  the  Inference  that  the  smi  was  wayward, 
and  troublesome  to  his  parent  It  should 
not.  have  been  admitted. 

nalntUTs  dzth  request  was  as  fi^ws: 
"A  note  given  to  ssttle  an  embesalement  or 
a  shortage  of  an  agmt  Is  valid  and  good.  If 
It  was  given  to  settte  the  Indebtednen  or 
shortage,  and  If  there  is  no  agreement  to 
stifle  the  prosecution  for  ttie  embesslement" 
Under  the  facts  of  this  ease,  no  question  of 
deceit  being  tnvolved,  this  ma  a  proper 
request  and  should  have  been  given. 

In  Oie  diarge  undue  prominence  seems  to 
have  been  ^voi  to  the  alleged  ttireate  to 
prosecute  If  decedent  did  not  give  these 
notes.  Such  threato  were  properly  admit- 
ted as  tending  to  show  the  giving  of  the 
notes  upon  a  i»omlse  not  to  prosecute.  But 
althou^  the  court  Instmcted  the  jnry  that 
"from  all  the  evidence,  they  must  determine 
whether  the  notes  were  given  to  settle  a 
criminal  prosecutlfm  threatened  agatawt  the 
son,  or  whether  they  were  given  In  settle- 
ment of  a  Just  claim  owing  by  the  son,"  etc, 
the  further  lnatructl<m  was  glvoo,  that  "In 
order  to  defeat  the  notes,  you  mnst  find 
that  they  were  procured  team  the  defoid- 
ant  by  threats  or  Intimidations;  that  if  not 
given,  his  son  would  be  prosecuted  upon  a 
criminal  enlarge.'*  And  again:  "If  he  gave 
the  notes  voluntarily,  or  relying  upon  such 
an  arrangement  D-  e.  ttiat  the  son  should 
pay  themj  It  would  be  Immateilal  whether 
threats  ■wen  or  were  not  In  tact  made.  To 
make  the  threats  material*  yon  must  bdlevs 
ttOLt  the  notes  w^  given  because  of  than." 
And  again:  **lt  you  believe  that  the  notes 
were  obtained  by  sudi  threats  of  criminal 
prosecution,  then  the  burden  of  proof  would 
he  shifted  to  the  ololntlff.  and  It  would  Ue 
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with  falm  to  show,  by  a  fair  prep<mdenuice 
of  evideuce,  that  he  was  a  bona  flde  pur- 
chaser ot  the  notes."  It  Is  plain  that  a  note 
given  upon  a  promise  to  compound  a  felony 
la  void,  whether  It  la  made  upon  the  solicita- 
tion of  the  maker  of  the  note,  or  by  reason 
of  the  threats  of  the  payee  or  Mb  agent.  On 
the  other  hand  the  notes  may  he  valid  If  no 
such  promise  to  forego  prosecution  Is  In- 
Tolred,  although  threats  to  prosecute  are 
made,  and  Induce  the  making  of  the  notes, 
to  settle  a  Just  debt,  tmless  the  drcunmtan- 
ces  show  dnreris  or  fraud.  Duress  Implies 
a  constraint  which  overcomes  the  will  of 
the  person  constrained,  and  this  constraint 
may  be  the  result  of  Imprisonment,  or 
threats  of  Immediate  Imprfsonmeat  Hack- 
ley  V.  Headley,  45  Mlcb.  968,  8  N.  W.  Rep. 
611;  Lester  v.  Manafactnrbtg  Co.,  l  Hun, 
288.  8  Itiomp.  A  O.  657;  Plant  t.  Gmm,  2 
Woods,  872;  Landa  v.  Obert,  45  Tex.  S39; 
Baldwhi  V.  Murphy.  82  HL  486.  Hie  weight 
of  authority  Is  to  the  effect  that  Imprison- 
ment of  one  cannot  be  treated  as  duress  or 
constraint  of  another,  llie  case  of  husband 
and  wife  is  exceptional,  th^  being  treated 
as  one  In  law.  Ea^e  v.  Slimmon,  26  N.  Y. 
9;  Green  t.  Seranage,  19  Iowa,  461;  Brooks 
V.  BerryhlU,  20  Ind.  97.  And  In  one  case 
It  was  held  that  a  father  may  avoid  his  deed 
given  by  the  duress  of  Imprisonment  of  a 
son.  Com.  v.  Moore,  1  Brown,  (Pa.  St.)  276. 
But  see,  contra.  Pulton  v.  Hood,  84  Pa.  St 
366;  Martin  v.  Broadus,  1  Freem.  Ch.  (Mlae.) 
36;  Stelnbaker  v.  WUson,  1  Leg.  Qaz.  R.  76; 
Slmms  T.  Barefoot's  Bx'ra,  2  Hayw.  (N.  0.) 
402;  Smith  V.  Rowley.  66  Barb.  602;  State  t. 
Davis.  79  N.  O.  608.  We  think  that  a  Jury 
would  be  Ukely  to  Infer  from  the  charge 
that.  If  the  father  was  Induced  to  give  his 
notes  by  a  ttu%at  to  prosecute  tiie  son,  the 
notes  were  necessarily  void,  unless  the  plain- 
tiff should  establish  a  bona  flde  holding, 
whereas  the  crucial  question  In  the  case 
was  the  lllegaUty  of  the  consideration,  as 
based  upon  the  alleged  promise  not  to  prose- 
cnte,  which  the  threats  only  tended  to  prove. 
The  judgment  must  be  reversed,  with  costs, 
and  a  new  trial  ordered.  The  other  justices 
concurred. 


CBOWBLL  V.  TRUAX 

<SnpTenie  Ooort  of  Michigan.  Feb.  10,  1898.) 

Attoknbt  and  CLiKjrr  —  AcTioir  fob  Sbkvicss— 
EriDKNOB  —  Biu.  or  Excbptions  —  CuaaBS— 
Bill  or  Pakticulabs— Isstrcotions. 

1.  In  an  action  by  an  attorney  for  ssrvloes 
rendered  in  a  particular  case,  it  is  error  to  per- 
mit  plaintiff,  as  a  witnesa,  to  state  a  conrersa- 
Qon  with  defendant  at  the  time  of  his  employ- 
ment In  a  pravious  case,  in  which  be  related  to 
defendant  what  the  lawyers  about  town  laid 
as  to  his  having  trouble  In  settling  with  all 
the  lawyers  be  ever  had. 

2.  In  such  action  it  is  not  error  to  permit 
Bach  witnasB  to  state  that  after  tlw  truil  of 
the  case  in  which  the  services  were  rendered, 
to  rnily  to  an  Inquiry  by  defendant  as  to  what 
ha  thooi^t  of  It,  he  answered:   "I  think  just 


as  S.  does,— that  the  best  duty  yoa  owe  to  your^ 
self  is  to  go  and  pay  the  amount  ther  have  re- 
covered wrainat  yon." 

3.  Where  the  record  does  not  show  Hmt  all 
the  evidence  la  contained  In  the  UIl.  of  «zcep- 
tions.  It  cannot  be  aasoned  on  meal  that  there 
was  not  the  proper  foundation  for  hTpotbetical 
questions  as  to  the  value  of  plaiudlTs  services. 

4.  Where,  in  such  action,  plaintiff's  bill  of 
partlcalars  lacliides  two  trips  to  a  distant  town, 
in  connection  with  tha  case,  and  there  is  no 
diq>ute  that  they  were  made,  and  that  no  price 
was  agreed  on  therefor,  It  is  not  error  to  in- 
Btnict  the  jerr  that  he  la  entitled  to  what  the 
trips  were  reasmably  worth*  tboui^  ttie  evi- 
dence shows  that  he  made  no  ehaii^  for  tiis 
aame  at  the  time. 

6.  In  aach  actioD,  evidence  that  two  Tears 
before  the  emploTment  In  question,  ^alutiffl  had 
offered,  by  letter,  to  take  $10  par  day  for  work, 
la  immaterial. 

6.  In  satdi  action  it  la  not  error  to  Inatruct 
tile  jury  that  plaintifl  U  Mtltied  to  recover  for 
the  time  necessarily  ^ent  in  attendance  on 
oourt,  while  waitlns  for  trial,  before  the  causa 
was  reached,  thouga  not  In  the  Ull  of  partlco- 
iara,  where  there  are  chargea  for  three  items, 
all  under  two  dates,  and  it  is  dear  that  all  the 
services  could  not  have  been  then  rendered. 

7.  Where,  In  such  action,  payment  of  part 
of  the  account  la  admitted,  the  faOure  of  the 
court  to  call  tba  sttantion  of  tlie  jmr  to  the  pay- 
ment is  not  error,  urim  no  requm  Is  made,  and 
the  attention  of  the  eourt  Is  not  called  to  it. 

Brror  to  drcolt  courtf  I^oiftwee  oounty; 
Victor  H.  Laiw,  Jodge. 

Action  by  J.  Bled  GroveU  against  J«roma 
Truax  on  an  account  for  legal  services  ren- 
dered defoidant  From  a  judgment  entered 
on  the  verdict  of  a  jtiry  In  favor  of  plaintifl, 
defendant  brings  error.  Reversed. 

H.  C.  Smith,  for  appellant.  Wood  &  Bird, 
for  appellee^ 

HOOKEB,  G.  J.  Appellant  was  nied  In 
assumpsit  for  services  rendered  plaintiff 
in  the  trial  of  a  case  In  the  circuit  court. 
The  declaration  was  upon  the  common 
coanti,  and  the  bill  of  particulars  was  as 
foUows:  "1890.  Feb.  26  and  27.  To  trying 
causes  In  the  circuit  court,  (Millard  t.  Tru- 
ax.) To  two  tripe  to  Hillsdale,  (before  trial.) 
To  two  trips  to  Toledo,  (before  trial.)  $160. 
Dated  Oct.  8th.  1890."  Plaintiff.  In  testi- 
fying upon  his  own  behalf,  stated  that  his 
first  employment  by  defendant  was  to  de- 
fend him  upon  the  charge  of  assault  and 
battery,  out  of  which  the  case  subsequently 
tried  at  circuit  grew.  He  stated  the  con- 
versation between  them,  the  fact  of  the 
the  trial,  and  Its  result,  and  some  conver- 
sation Immediately  following  defendant's 
conviction.  Objection  was  made  to  the  tes- 
timony, as  immaterial.  The  particular  state- 
ments complained  of  seem  to  be  the  follow- 
ing: "I  told  Mr.  Truax  this:  That  *I  just 
came  from  the  court  room,  and  was  with 
other  lawyers  there,  who  were  condemning 
your  action,  In  strong  terms,  In  striking  old 
man  Millard,  and  I  condemned  It*  Isaid:  'It 
would  be  In  rather  poor  keeping  for  me  now 
to  make  your  defense,  after  I  had  already 
said  that'  He  urged  me  so  hard  that  I  final- 
ly told  him  that  I  would;  at  least  until 
something  further  occurred,  I  would  take 
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Ids  defense,  t  ^ent  away  from  him,  and 
vas  gone  an  hour  and  a  half  or  two  honrs. 
I  came  back,  and  told  him  that  I  did  not  be- 
Uere  I  would,  and  he  wanted  to  know  the 
reason  why.  I  told  him  that  he  had  bad 
trouble  with  all  the  lawyers  he  came  In  con- 
tact with;  that  the  attorneys  npon  the  street 
had  told  me  that  a  lawyer  at  Lansiuff,  and 
aU  the  lawyers  he  had  had  any  tmslneaa 
wtUi,  had  always  resulted  in  dlfflcnlty;  and, 
forthermore,  I  was  rather  timid  about  talc- 
ing  the  case,  anyhow.  He  urgred  me  so  hard 
that  I  finally  took  the  case.  I  also  announced 
to  him  at  that  time  that  my  wife  bad  urgent- 
ly requested  me  not  to  hare  anything  to  do 
with  the  case;  Bat  I  came  down  on  the  ad- 
journ day  of  the  criminal  case,  and  it  Is 
my  Imprearton  that  he  was  arrested  with  a 
capias  for  damages.  Upon  the  day  <^  the 
trial  of  the  justice  court  criminal  case  Mr. 
Tmax  said  he  was  not  ready  for  trial;  fbat 
his  mother  was  an  Important  witness.  I  told 
him.  if  X  ever  tried  that  case  In  the  justice 
court,  I  was  going  to  try  It  that  day.  That 
case  was  completed.  And  I  bad  so  many 
talks  with  Mr.  Truax,  of  course  I  cannot 
remember  all  of  them;  but  upon  the  capias 
ease  I  stUd  that  I  thought  I  could  get  the 
case  dismissed,  and  out  of  court,  by  some 
points  that  I  had  in  view.  Nothing  further 
was  said.  In  a  subsequent  talk,  he  said: 
'Now,  1  want  that  case  In  circuit  court  to 
be  tried  immediately,  and  I  do  not  want  it 
delayed  one  moment' "  The  error  com- 
plained of  in  this  is  that  plaintiff  testified 
to  what  the  lawyers  about  town  said  about 
def^idant's  having  trouble  In  settling  with 
all  flie  lawyers  he  ever  had,  etc.  The  testi- 
mony complained  of  related  only  to  the 
wnployment  to  try  the  Justice  court  case. 
It  had  no  connection  with  the  capias  case, 
wUdi  had  not  been  commenced.  The  con- 
Tetaatlon  was  Oierefore  immaterial,  and 
riioold  not  have  been  admitted.  Its  chai^ 
acter  was  sndt  as  would  be  likely  to  preju- 
dice the  jury  against  defendant. 

After  the  trial  at  circuit,  the  parties  to 
ttie  salt  went  to  the  office  of  Watts  &  Smitii, 
and  from  there  went  up  street  together. 
Defendant  asked  plaintiff  what  he  tliought 
aboat  tlie  case.  He  answered:  "Mr.  Trnax, 
I  think  lost  as  Mr.  Smith  doea,-tbat  the 
beet  duty  yon  owe  to  yourself  Is  to  go  and 
pay  the  amount  they  have  recovered  against 
yea."  Defendant  claims  that  what  Mr. 
Sndth  said  was  immaterial.  This  Is  perhaps 
true,  bat  the  conversation  between  the  par- 
ties was  admissible.  Plaintiff  was  advising 
tiie  defendant  professionally  about  the  case. 
It  was  a  part  of  the  business  of  his  employ- 
sieat.  and  the  fact  ttut  Mr.  Smith's  advice 
was  alluded  to  docs  not  make  it  Inadmissi- 
ble. 

The  questions  raised  1^  tiie  8d,  4th,  and  6tb 
aaslgnmmti  of  error  relate  to  the  hypothetl- 
ad  qoestkms  asked  several  witnesses,  as  to 
the  vahie  of  tiM  plaintiff's  services.  The  rec- 
ord does  not  dww  that  aU  the  evidence  to 
TJi4M.v.na&— 25 


Included  In  the  bni  of  exceptions,  and  we 
cannot  assume  that  there  was  not  a  founda- 
tion for  the  questions. 

There  was  no  error  in  the  Instruction  to 
the  jury  that  the  plaintiff  was  entitled  to 
what  the  trips  to  Toledo  and  Hillsdale  were 
reasonably  worth.  There  was  no  dispilte 
alwut  his  mniriwg  tliem,  or  the  claim  that 
no  price  was  agreed  upon  for  them;  and  the 
evidence  that  plaintiff  made  no  charges  tor 
them  could  not  be  taken  as  meaning  that 
he  did  not  expect  pay  for  them.  His  bill 
of  particulars  included  tiiem,  and  he  was 
claiming  compensation  for  them  at  the  hands 
of  the  court. 

The  evidence  that  two  years  before  some 
negotiations  had  been  had  by  letter,  wherein 
plaintiff  had  agreed  to  take  $10  per  day  for 
work,  cannot  be  said  to  have  had  any  bear- 
ing upon  the  question  of  the  fixing  of  a 
price  for  plalntifTs  compensation  for  these 
services.  Hence  the  seventh  asdgnment  Is 
without  merit. 

The  court  Instructed  the  jury  that  plaintiff 
should  be  permitted  to  recover  for  the  time 
necessarily  spent  In  attendance  upon  court, 
while  awaiting  trin].  before  the  case  was 
reached.  The  bill  of  particulars  does  not 
limit  the  time  spent  upon  the  occasion  of 
the  trial,  unless  It  be  by  stating  two  dateSr 
February  2eth  and  27th.  It  charges  for 
three  Items,  all  under  these  two  dates,  al- 
though it  Is  clear  from  the  bill  that  all  the- 
services  could  not  have  been  then  rendered. 
The  defendant  ought  not  to  liave  been  mis- 
led, but  should  hare  understood  that  plain- 
tiff claimed  for  all  the  services  rendered  In 
the  case.  Had  the  question  been  raised  up- 
on the  trial,  the  court  would  doubtiess  have 
permitted  an  amendment,  if  it  had  been 
thought  necessary,  to  cover  the  proof. 

The  last  assignment  of  error  relates  to  the 
failure  of  the  court  to  mention  the  subject 
of  payment  In  his  charge.  The  payment 
was  admitted,  and,  for  ao^t  that  appears, 
was  considered  by  the  Jury.  The  court's 
attention  was  not  called  to  it,  and  counsel 
for  defendant  did  not  think  enou^  about  it 
to  make  a  request.  We  think  that  error 
could  not  be  predicated  upon  this,  as  the 
jury  could  hardly  overlook  so  plain  a  prop- 
osition as  that  payments  shoold  be  deduct- 
ed, when  it  was  conceded  upon  tiie  triaL 
For  the  error  committed  in  receiving  pliUu- 
ttff's  testimony,  the  case  must  be  reversed, 
and  a  new  trial  ordered.  The  other  Justices 
concurred. 


FORBES  et  al.  v.  DARUNG  at  al. 
(Supreme  Court  of  Ifichigaa.  Feb.  17,  1808.) 

CUKSTKUCTIOX  OF  WiLL  —  NATUBB  OF  ESTATS  — 

Sdppoht  or  CBiLDBsrt—AccoiiNTiso — Vauditt 
OF  WKrv— Captio:t. 

1.  Where  the  first  clause  of  a  wHl  deviaen 
an  estate  in  fee,  withoat  words  9t  Umitadon, 
and  the  other  dausas  bordan  the  estate  so  d^ 
vised  wltii  a  trust  In  &vnr  of  tsstato^  ddldra. 
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ttie  derlMB  doa»  not  taJke  a  Ufe  estate,  but  the 

fee,  subject  to  the  trust  imposed  on  tiie  estate 
devised,  and  mar  coaver  her  beneficial  interest 
subject  to  sudi  trust:  How.  St.  S  prorld- 
ins  that  ur  devise  shall  be  construed  to  conrqr 
BU  the  estate  unless  it  shall  dearly  appear  tliat 
there  'n'as  an  Intention  to  conrey  a  less  estate. 

2.  TesUtor's  will  provided  that  the  ex- 
pense of  maintaining  and  educating  his  children 
should  be  borne  hy  their  motber,  the  devisee, 
until  fbiey  should  attain  the  ftfre  of  21,  and  that 
such  exp'^nses  should  be  a  charge  on  the  es- 
tate dei^aed.  Hdd,  that  the  fact  that  such 
children  left  devisee's  establishment,  and  sup- 
ported themsdves,  before  attaining  that  age, 
did  not  entitled  th»n  to  an  accounting;  the  obli- 
ntion  to  support  them  being  suspended  when 
ther  ceased  to  ba  members  of  devisee's  house- 
hold. 

3.  Nor  would  the  &ct  that  their  schooling 
had  been  meager  entitle  tbem  to  an  accounting, 
since  it  appears  from  such  will  that  testator  In- 
traded  to  leave  the  question  of  the  extent  of 
their  education  to  devisee,  rplylng  on  her  nat- 
ural affection  for  them. 

4.  Where  there  is  no  amln^ity  on  the  face 
of  an  inBtmment,  extrinsic  evidence  is  not  ad- 
missible to  show  an  intent  otherwise  than  that 
exprewed. 

5.  Under  How.  St  f  7200,  and  Const  art 
6,  S  8S,  prorldlnff  that  uie  strle  of  all  process 
Aan  be,  **In  the  Name  of  tte  People  of  the 
State  of  Michigan,"  a  subpoena,  the  caption  of 
which  Is.  "State  of .  Michigan.  The  Gircnlt 
Court  for  the  County  of  Newaygo,  in  Chan- 
cery," Is  insuffldent 

Appeal  from  drcnlt  ooort,  Newaygo  ooun- 
^,  in  chancery ;  John  H.  Palmer,  Judge. 

Action  by  Embree  P.  Forbes  and  others 
against  James  H.  Darling  and  others  to  en- 
join defendants  from  forecloBtaig  a  mortgage, 
and  to  baTe  the  same  declared  void.  From 
a  Judgment  Ua  def^idantB,  plnlntlffB  appeal 
Reversed. 

George  Lnton,  tor  appeUanta  W.  D. 
Lemurdaon,  for  appeOeee. 

McORATH,  J.  James  Forbes,  the  father 
.of  the  oomplalnantSk  died  October  24,  1871, 
leaving  a  last  will,  the  terms  of  which  are  as 
follows:  "First  I  do  hereby  give  and  devise 
and  bequeath  to  my  wife,  Franclnna  Forbes, 
all  of  my  estate,  consisting  of  my  farm,  sit- 
uate In  the  township  of  Dayton,  aforesaid, 
and  known  and  described  as  the  'northeast 
quarter  of  section  number  thirty,  (30,)  in 
township  number  thirteen  (13)  north,  of 
range  fourteen  (14)  west,*  together  with  all  of 
my  personal  estate,  consisting  of  farm  Im- 
plements, teams,  stoclc,  grain,  etc.  Second. 
I  do  also  heneby  constitute  and  appoint  my 
said  wife,  Franclnna  Forbes,  to  be  sole  exec- 
utrix of  this,  my  last  will;  directing  her  first 
to  pay,  after  my  decease,  all  <^  my  just  debts 
and  funeral  expenses.  And  third.  To  Iieep 
and  use  the  reddue  of  said  estate  for  the 
support  and  maintenance  of  hersdf  and  fam- 
ily, and  the  education  of  my  children. 
Fourth.  And,  for  the  better  maintenance  and 
education  of  my  children,  I  hereby  commit 
the  guajdionship  of  each  and  all  of  my  chil- 
dren, until  tliey  shall  respectively  attain  the 
age  of  twenty-one  years,  unto  my  said  wife; 
and  I  do  hereby  declare  that  the  ezpenseii  of 
tta  maintenance  and  education  of  my  said 


children,  until  they  shall  attain  the  age  afore- 
said, shall  be  paid  and  borne  by  said  wife  by 
and  oat  of  12ie  moncgra  and  estate  given  and 
baqueatlied  to  hex  In  and  by  this.  m7  wllL" 
Francimia  Forbes  died  In  1880.  One  of  the 
children  died  in  1889.  The  others  were  all 
of  age  at  the  time  of  the  mottier*8  death, 
except  Mary  S.,  who  married  In  the  year  her 
mother  died.  The  widow,  in  her  lifetime, 
executed  a  mortgage  upon  the  real  estate  de- 
vised, proceedings  to  foreclose  which  had 
been  conunenced  prior  to  her  death.  The 
heirs  seek  to  have  the  proceedings  to  fore- 
■doae  aijoined.  and  the  mortgage  declared 
null  and  void.  The  cont^tion  Is  that  the 
widow  took  but  a  life  estate  under  the  will. 
This  cont^tlon  cannot  be  sustained.  The 
"flrs^*  clause  of  the  will  devises  an  estate 
In  fee,  without  any  limitations  or  words  in- 
dicating an  intention  to  create  a  trust  estate. 
The  other  clauses  burden  the  estate  so  de- 
vised  with  a  duty  or  trust.  The  widow  took 
the  beneficial  interest  charged  with  a  trust 
which  was  enforceable  in  equl^.  She  could 
convey,  but  such  conveyance  would  lie  sub- 
ject to  the  burdea  Imposed  upon  the  estate. 
The  statute  provides  that  any  devise  shall  be 
construed  to  convey  all  the  estate,  unless  it 
shall  clearly  appear  that  there  was  an  Inten- 
tion to  convey  a  leas  estate.  How.  St.  | 
5TS6.  It  was  h^  In  Bailey  t.  Bailey,  2S 
Mich.  185,  that  the  presumption  that  a  testa- 
tor means  to  die  intestate  as  to  part  of  his 
estate  will  not  be  raised  when  the  will  does 
not  naturally  lead  to  ^at  inference.  The 
construction  which  we  give  to  the  Instrument 
makes  every  part  of  the  dlsposItlMi  otnulst- 
ent,  and  disposes  of  the  entire  estate,  while 
that  cont^ded  for  creates  an  Intestacy  as  to 
the  residue  ot  the  estate.  Mann  v.  Hyde,  71 
Mich.  278,  39  N.  W.  Rep.  78;  Toms  v.  WU- 
llams,  41  KUch.  652,  2  N.  W.  Hep;  814;  Rood 
V.  Hovey,  60  Mich.  395.  16  N.  W.  Rep.  626. 
The  surplus  did  not  result  to  the  heirs,  but 
tjelonged  to  the  devisee.  Wood  v.  Cox,  1 
Keen,  317.  2  Myhie  &  O.  6M;  Irvine  v.  SoUl- 
van,  L.  R.  8  Eq.  673.  One  of  the  children 
had  died;  the  youngest,  a  daughter,  bad  mar^ 
rled;  and  all  the  rest  were  of  age  when  the 
mother  died;  so  tliat  no  Inquiry  Is  necessary 
as  to  what  part  of  the  estate  Is  needed  to 
maintain  and  educate  the  children.  Can*  y. 
Uving,  28  Beav.  644;  Scott  t.  Key,  33  Beav. 
291;  Lewln.  Trusts.  138. 

It  is  claimed  that  the  children  were  not 
properly  educated;  that  the  widow  did  not 
support  the  children  until  they  reached  the 
age  of  21  years  out  of  the  estate  devlaed; 
that  they  c(»itiibuted  to  th^  own  support 
while  upon  the  farm;  that  finally  all,  wllii 
the  exception  of  the  daughter,  struck  oat  be- 
fore they  became  of  age,  and  have  ainoe 
supported  themselves.  The  will  makes  no 
provision  for  an  accounting,  nor  does  It  pro- 
vide to  what  ext^t  the  children  should 
be  educated.  The  testator  evidently  intend- 
ed to  leave  the  question  of  the  extent  of  the 
educatl<nL  of  the  children  to  Uio  oioUwr,  relr- 
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ing  npQn  her  xuLtanl  affection  for  than. 
When  the  children  became  of  age,  the  widow 
took  what  BurpluB  remained  for  her  own  ben* 
«fit  The  children,  when  they  ceased  to  be 
□unbera  of  ttie  estabUahmoit  amtunplate^ 
by  the  teataUw,  and  w»t  into  another,  what- 
cY&e  would  hare  been  the  nde  had  they  re- 
tinned  before  they  became  of  age,  the  obli- 
gation to  sapport  then  was  tbereb?  augend- 
ed.  The  extent  of  the  education,  as  well  as 
the  dianctar  of  the  support,  most  depend 
matBTlally  upon  the  conditions  and  drcum- 
stance^  and  both  must  necessarily  be  held 
to  raat  largdy  In  the  discretion  of  the 
mottier.  It  was  colalnly  not  the  IntaiUon 
of  the  testator  that  his  widow  ahoold  remain 
upon  this  farm,  charged  with  the  sapport  of 
these  afx  ehUdran,  tmtll  they  became  of  ag^ 
and  that  Ib^  shonld  be  dlscliarged  of  all  ob- 
UgatlMia  to  the  mothw;  that  they  dionld  be 
sappwted  In  tdlenesa;  that  thdr  thne  was 
tbelr  own;  and  that  any  contribnUon  to 
thdr  awn.  sapport,  while  upon  the  farm,  and 
under  her  roo^  was  to  be  charged  up  against 
ber.  nietr  duty  and  obHgatlona  to  their 
motha  remained  tmaltered  by  the  burd^ 
Imposed  ufion  her.  While  the  trust  Imposed 
amid  be  enforced  tn  equity,  In  case  <rf  a  re- 
fusal to  support,  or  to  provide  any  oppor- 
tunity tor  the  eduoatton  of  the  children,  yet, 
when  the  children  have  been  supported,  and 
have  been  schooled,  although  the  facilities 
afforded  have  been  meager,  the  court  will 
Bot  luiiilre  fnrOier,  or  require  from  her  or 
her  estate  a  retroapectlve  accomit  Leach  t. 
Leach.  13  Sim.  8M;  Browne  v.  PauU.  1  SIxtL 
<S.  S.)  02;  Oarr  v.  living,  supra;  Hora  r. 
Hora,  38  Beev.  88;  Scott  v.  Key,  snpm. 

The  complainants  Introduced  testimony  to 
show  what  the  intenti<m  of  ttie  testator  was, 
as  expressed  in  the  conversation  had  with 
the  person  who  drew  that  Instrument,  and 
with  others  after  Its  execution.  There  Is  no 
ambiguity  on  the  face  of  this  Instrument, 
and  in  such  case  extrinsic  evidence  Is  not 
admlsslMe  to  show  an  Intent  other  than  that 
expressed.  Kinney  v.  Kinney,  31  Mich. 
2S0;  Waldron  v.  Waldron,  45  Mich.  3S4,  7  N. 
W.  Bep.  894.  Bow.  St  i  5810,  has  no  appU- 
caUon  to  a  case  like  the  present,  where  the 
win  makes  provtsion  for  the  support  and  ed- 
ucation of  each  and  all  of  the  testator's  chll- 
dren  until  they  became  of  age.  None  are 
omitted.    Provision  ta  made  for  all. 

The  TaJidity  of  the  foreclosure  proceeding 
is  attacked  oo  the  ground  that  the  subpoena 
Issued  in  the  cause,  and  returned  as  served, 
was  not  styled,  "In  the  Name  of  the  People 
of  tbe  State  of  Michigan."  The  subpoena 
was  returned,  served,  but  Franclnna  Forbes 
did  not  appear,  and  the  bill  was  taken  as 
confessed.  The  statute  (section  7290)  pro- 
vides that  the  style  of  all  process  from  cotuts 
of  record  In  this  state  shall  be^  "In  the  Name 
of  the  People  of  the  State  of  Michigan." 
Section  36  of  artlcde  6  of  the  consUtutlon  pro- 
vides that  the  style  of  all  process  shall  be, 
"In  the  Name  of  tbe  People  of  the  State  of 


Bllchlgan.*'  In  Tweed  t.  MetcaK,  4  Mloh. 
S79,  and  acaln  In  Wlanec  t.  Davenport,  6 
Mich.  601,  It  was  Insisted  that  certain  tax 
rolls  were  void,  because  the  warrant  to  the 
township  treasurer  was  not  styled,  "In  the 
Name  of  the  Fetqile  of  the  State  of  Michi- 
gan;" but  the  oonrt  held  that  the  common- 
law  definition  of  the  tenn  "process"  Is  a  writ 
Issued  by  some  court  or  officw  exradslng 
Judicial  powers,  and,  further,  that  the  term 
"process"  was  intended  to  mean  wrlta  Issued 
In  the  exendse  of  tbat  Judicial  power,  cre- 
ated and  estabUsbed  by  the  constitution.  In 
JohoKm  T.  Insurance  Go.,  12  MlCh.  210,  the 
objection  was  made  that  the  scire  facias  was 
not  tested,  "In^the  Name  of  the  People  of  the 
State  ot  Michigan."  The  oourt  held  that 
nether  the  constltutiou  nor  the  statute  re- 
quired the  wilt  to  be  80  tested;  that  the  ob- 
jection, which  was  a  purely  technical  one, 
was  Ita^  Insnffldently  tak«i;  and  that  It 
was  therefore  unnecessary  to  determine 
whether  the  constitution  could  be  latlsfled 
by  a  substantial  compliance  therewith. 
There  Oie  scire  fadas  was  styled  as  foUowa: 
"The  Peivle  of  the  State  <tf  Mchlgan;"  and 
the  court  held  that  the  fact  that  the  words 
"In  the  Name  of  the  People  cf  tiia  State  of 
Michigan"  were  hiserted  in  the  ooneUtatbm 
between  inverted  conunaa  favored  the  Idea 
that  the  phrase  must  be  used  verbatim.  In 
the  present  case  caption  of  the  process  was  as 
f<^ws:  "State  of  Michigan.  The  fSrcult 
Court  for  the  Coun^  of  Newaygo^  in  Chan- 
cy. To  Frandnna  Forbes— Greeting." 
This  Is  not  even  a  substantial  oompllance 
with  this  provision  of  the  oonstitution.  Th« 
object  of  this  provision  tmdoubtedly  la  to 
make  this  style  the  dlstlngnlshlng  feature  of 
all  process.  The  requirement  Is  oonstltn- 
tional,  end  the  de^eot  jurisdictional.  The  de- 
cree bellow  must  tfaer^ore  be  reversed,  and 
defendants  enjoined  from  proceeding  to  sale 
under  the  decree  for  foreclosure,  without 
prejudice,  however,  to  any  subsequent  pro- 
ceedings to  f(»ecloee  said  mortgage.  Cmu- 
plaJnanta  are  ontltled  to  the  costs  of  both 
courts.   The  other  Jostloes  oonanzred. 


MILLS  St  aL  T.  MeLEOD  at  aL 
(Supreme  Oosrt  of  MIdiigan.  Feb.  17,  180S.) 
Ksvuw  ON  Appbu.— Okdskh  Pko  Coxfksso. 
The  saiu«me  conrt  wUI  not  review  the 
sedon  of  drcoit  courts  In  detennfnlng  appUca- 
tioni  to  set  aside  pro  oonfesso  orders,  unless 
there  has  been  a  mkr  sbnse  ot  discration.  ' 

Appeal  from  drcnit  court.  Wayne  county, 
tn  chancery;  ^nry  N.  Brenwrt,  Jndga 

Action  by  Mmlll  B.  BCUls  and  oOieEB 
against  Duncan  McLeod  and  others.  From 
an  order  d^iylqg  a  motion  to  set  aside  a  pro 
confeBBo  order,  defendant  McLeod  appeals. 
Affirmed. 

Seth  S.  Bugle,  for  appellant.  Keena  ft 
Ul^lner,  for  appelleesi 
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GRANT,  J.  After  the  "decree  of  afflrmance 
[n  this  cause  by  this  court.  (86  Mich.  290, 
N.  W.  Rep.  134,)  that  decree,  upon  an  ex 
parte  application  by  defendant  Duncan  Mc- 
Leod,  waa  modified  so  as  to  be  without  prej- 
udice to  the  right  of  the  defendant  to  apply 
to  the  court  below  for  such  relief  aa  he 
might  be  entitled  to.  He  thereupon  filed  an 
amended  answer,  and  again  applied  to  that 
court  to  set  aside  the  decree  and  the  order 
pro  confesso.  New  affidavits  were  filed  on 
behalf  of  both  parties,  but  the  issue  deter- 
mined by  the  court  was  the  same  as  upon 
the  former  hearing,  viz.  whether  the  order 
pro  confesso  was  entered  by  consent  of  the 
defendant  McLeod.  The  circuit  court  has 
agafn  exercised  its  discretion,  and  refused  to 
open  the  case,  and  from  this  order  defendant 
again  appeala  We  do  not  think  the  court 
abused  its  discretion.  Tills  court  will  not  re- 
view the  action  of  circuit  courts  In  determin- 
ing applications  to  set  aside  defaults  and  or- 
ders pro  confesso,  unless  there  has  been  a 
clear  abuse  of  discretion.  Both  parties  were 
represented  by  able  and  reputable  solicitors, 
who  had  been  in  practice  for  many  years. 
These  solicitors  and  the  defendant  disagreed 
in  their  affidavits  as  to  the  facts.  The  court 
l>elow  decided  between  them,  and  evidently 
believed  the  statements  of  the  former,  and 
may  have  been  influenced  to  a  considerable 
extent  by  its  knowledge  of  the  situation  and 
the  facts,  as  they  appeared  upon  the  hearing, 
t>etween  the  complainants  and  the  city.  If 
the  decree  were  not  In  accordance  with  the 
statements  and  prayer  of  the  bUl  the  de* 
fmdant's  remedy  waa  by  appeaL 

Decree  affirmed,  with  costs. 

McGRATH,  J.,  took  no  part  in  the  ded- 
fllim.  The  other  Justices  concurred. 


ORAF  V.  CHICAGO  A  N.  W.  BY.  CO. 
(bupreme  Court  of'  Michigan.  Feb.  10.  1893.) 

IsJUUT  AT  Railroad  CKoasiMO — Costkiiiutobt 
Neoliobnce. 
In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  intestate  at  a  city 
street  croBsinK,  where  there  were  Bereral  tracka. 
was  evtaoice  that  the  deceased,  who  was 
years  old,  and  possessed  all  his  faculties,  ap- 
DToached  the  crosnng  at  a  rapid  walk.  In  broad 
dayli^t;  that  he  had  an  unobstructed  view  for 
1,000  feet  in  the  direction  defendant's  truiu  waa 
npproiK'hitiE;  that.  a»  he  reached  the  crossing, 
he  looked,  and  walked  for  30  feet  in  plain  view 
of  the  approaching  train,  without  slacking  his 
speed,  but  did  not  look  again  before  he  was 
struck.  Bdd,  that  ho  was  guilty  of  contribu- 
tory negligence. 

Error  to  circuit  court,  Menominee  county; 
John  W.  Stone,  Judge. 

Action  William  Graf,  as  administrator, 
against  tlie  CMcago  ft  Northwestern  RaQ- 
way  Company,  for  the  alleged  negligent  kill- 
ing of  plalntlfrs  Intestate.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

Hayden  &  Young,  for  appellant  B.  B.  Os- 
oom,  for  appelleob 


GRANT,  J.  The  accident  which  caused  the 
death  of  plaintiff's  decedent  occurred  upon 
defendant's  right  of  way,  and  upon  a  public 
street,  crossing  said  right  of  way  nearly  at 
right  angles.  Iron  Mountain,  where  the  acci- 
dent occurred.  Is  strictly  a  mining  town,  oT 
about  10,000  Inhabitants.  The  railroad  was 
early  constructed  to  the  mines  first  discov- 
ered and  opened.  Other  mines  were  after- 
wards discovered,  and,  in  course  of  time,  the 
town  was  btiilt  on  eadi  side  of  the  track, 
which  now  divides  the  population  alxint 
equally.  The  rttnatlon  will  be  best  seen 
from  Uie  following  map: 
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The  acddent  oceaned  upon  Fkflheim 
■treet,  wUch.  la  70  feet  wide,  wltb  a  >lde- 
walk  OB  the  soutb  aide  which  la  6 
feet  wide*  -whlcli  extenda  acroaa  the  right 
of  way.  TMb  street  crosses  the  defend- 
ant's yard  where  trains  loaded  with  Iron 
ore  are  made  up  for  transportation,  north- 
ward, to  the  lake  port  of  EscaziatHL  The 
trade,  wUdi  dlTergea  eaatward  at  Brown 
street,  leada  to  the  Millie  mina  The  dis- 
tance between  Flesh^m  and  Brown  streets 
Is  200  feet.  Borne  bIx  or  aeren  cars  loaded 
with  ore  had  berai  drawn  from  the  MllUe 
mine  past  the  switch  between  Brown  and 
Ludlngtcm  afreets,  and  were  ahunted  or 
iMufted  iSie  engine  Into  the  yntd.  Tb» 
east  track  la  the  main  one.  Eleven  feet  west 
of  the  main  tradk  la  a  ride  tradtc,  leading  to 
the  coal  aheds  of  the  Oiapln  mine,  200  f6et 
tKHili  of  tte  crossing.  Twenty-one  and  a 
half  feet  weet  of  this  side  track  is  another 
traA,  leading  to  a  Inmber.yard.  The  tradts 
woe  lereL  At  or  near  tbe  Brown  street 
crossing  the  engine  was  detached  from  the 
cars,  having  imparted  sufficient  momentum 
to  prc^wl  Uiem  to  tha  required  place  In  the 
rard.  Tbe  deceased  worked  at  flie  Ghapin 
mine  on  the  east  ride  of  the  track,  and  north 
<tf  the  croaalng.  and  Uved  im  tlie  west  side, 
about  ttiree  uiidw  tmm  the  crossing.  Hie 
deceased  was  28  years  of  age,  and  In  the  full 
poigcaalon  of  all  his  focultieB.  He  was  pro- 
ceeding to  hia  wotk  on  the  ridewalk  on  Itae 
sooth  aide  of  FleShelm  street,  and.  just  as  be 
stepped  upon  the  middle  or  main  track,  was 
•track  by  the  first  car.  and  Injured  so  that 
he  died  shortly  after.  Plaintiff  claims  that 
the  deceased  was  stmck  upon  the  middle 
track,  while  defendant  cOalnia  that  be  was 
strock  upon  the  main  track.  This  Is  the 
main  fact  In  dispute  In  the  case,  bnt,  In  the 
Tiew  we  take  ftf  the  caae.  It  Is  Inunatwlal  iqh 
on  which  track  the  accident  occurred.  These 
cars  were  dnmted  or  backed  in  the  usual 
manner.  Tbe  deceased  was  *n«n"i«ir  with 
the  situation,  and  with  the  manner  in  whldh 
the  work  was  dona  He  had  crossed  these 
tracks  dally  for  about  two  nunths.  He  ap- 
proadied  and  crossed  the  track  at  a  rapid 
walk.  It  waa  broad  dayU^^t,  about  6:80  P. 
U..  In  June,  and  the  son  was  shhnlng  at  bta 
back.  His  Tlew  of  the  tracks  to  the  south 
was  mors  or  less  obstrocted  by  the  Inmbw 
piled  along  and  near  defendants  right  of 
way,  but  as  he  reached  the  rl^t  of  way  he 
had  a  clear  and  nnobstmeted  view  for  1,000 
feet  to  the  south.  There  is  eTldaioe  that  as 
he  reached  that  point  he  looked  to  the  south, 
but  did  not  stop  or  slacks  his  speed,  and 
was  not  sea  to  look  again  before  be  was 
struck.  At  this  point  be  was  folly  80  feet 
from  the  middle  track  No  other  cars  were 
upon  the  tra<±,  and  there  waa  nothing  to  ob- 
struct his  Tiew  of  the  approaching  train. 
One  disinterested  witness,  Henry  Remy, 
stood  in  the  <^oe  of  the  dty  lomber  yard, 
on  the  north  aide  of  the  street,  saw  him 
walk  across,  saw  the  train  coming,  and  testt- 


fled  tliat  he  never  thought  deceased  would 
cross  in  his  potdtloa.  Witness  Immediately 
went  over  on  seebig  the  accident,  and  testi- 
fied that  deceased  said.  "Why  did  I  try  to 
cross  tbe  track?  I  thought  the  cars  were  mi 
the  olber  tra^" 

It  Is  charged  In  tbe  decbuatlon  that  the  de- 
fendant was  guilty  of  gross  negligence  in 
running  said  cars  over  this  street  crossing  at 
a  great  and  nsiklsm  speed,  and  faster  than 
six  miles  per  hour,  detached  from  the  loco- 
motive, and  unaccompanied  by  any  brake- 
man  or  switchman  tQ>on  the  moving  cars,  at 
or  near  the  forward  end  hereof,  to  give 
wai-nlng  of  their  aH>roach  in  case  of  emer- 
gency, and  without  giving  any  signal  or 
warning  from  the  locomotlTe  ot  fhdr  ap- 
proadL  Upon  the  conclusion  of  tiie  ertdence 
the  learned  drenlt  Judge  directed  a  verdict 
for  the  defendant  All  the  witnesses  who 
tostlfled  to  the  accident  say  that  they  saw 
'  the  train  approaddng,  heard  the  noise  made 
by  the  puffs  of  the  engine  and  the  cars,  and 
that  the  cars  were  shunted  back  In  tbe  usual 
manner.  There  Is  no  evidence  of  any  reck- 
less i^eed.  and  tt  oonflastve^  appears  that 
there  was  a  brakeman  up<m  the  cars.  The 
taakeman  hlms^  was  oalled  as  a  witness 
hy  the  plaintiff,  and  testified  Oat  be  waa 
standing  upon  ttw  platform  betweoi  the  sec- 
ond  and  third  cars  as  tiiey  were  advancing. 
Two  other  witnesses  also  testis  that  th^ 
aaw  a  man  runidng  along  the  tops  of  the 
ears  as  they  were  advancing.  Had  the  brake- 
man  seen  the  deceased  as  he  was  approach- 
ing, he  certainly  bad  the  right  to  presume 
that  be  would  stop.  He  might  have  stopped 
with  perfect  safety  irtuai  within  three  or 
four  feet  of  tbe  track.  No  obligation  rested 
upon  the  brakeman  to  att^pt  to  stop  the 
cars  until  he  saw  that  the  deceased  Intended 
to  step  In  front  at  them,  regardless  of  tbe 
danger.  It  would  tfaok  have  beat  Impossible 
fbr  Mm  to  have  8t«vped  the  train  In  time  to 
avoid  the  accident  We  think  tbe  dlrecthm 
of  the  circuit  Judge  Is  dearly  within  the  fol- 
lowing authorities:  Grostlck  v.  Railroad  Co., 
90  Mich.  084,  61  N.  W.  Rep.  607;  Apsey  v. 
Railroad  Co.,  83  Mich.  480,  47  N.  W.  Rep. 
819;  Mynnlng  v.  Railroad  Co.,  04  BOdL  08, 
81  N.  W.  Rep.  147;  Freeman  r.  RiUlroad  Co., 
74  MldL  8S,  41  N.  W.  Rep.  872;  French  v. 
Railroad  Co..  89  Bllch.  D37,  SO  N.  W.  Rep. 
014;  Fsfdla  v.  Railroad  tio.,  64  Mich.  278. 
20  N.  W.  Rep.  71;  Kwlotkowdd  v.  Railroad 
Oa,  70  lOtih.  648.'  Blany  other  authorities 
might  be  dted,  bat  we  deem  It  unnecessary. 
To  hold  that  the  plaintiff  mlgbt  recover  un- 
der the  undisputed  fScts  of  Oils  case  would 
be  to  reverse  the  previous  decisions  of  this 
court  Tbe  deceased  walked  for  90  feet  In 
plain  view  of  the  approaching  train,  wbldi 
could  be  seen  by  him  at  a  glance.  If  the  neg- 
ligence of  the  defendant  was  gross  and  reck- 
less, the  negligence  of  the  deceased  was 
equally  so. 


^  N.  W.  R«p.  46a;  ^  I 
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The  position  of  the  Icaroed  oonnsel  for  the 
plaintiff  tliat  if  the  deceased  looked  to  the 
■outh.  and  saw  the  approaching  train,  he  had 
the  right  to  assume  that  he  could  cross  be- 
fore the  train  would  reach  blm,  cannot  be 
malntatned.  There  was  nothing  in  the  edtu- 
«1fon  to  throw  him  off  his  guard  or  create 
confusion.  Granting,  as  phtlntlff's  counsel 
aiffued.  that  deceased,  as  he  reached  the 
flrst  track,  looked  and  saw  the  approaching 
train,  and  that  it  was  then  100  feet  distant 
from  the  ridewalk,  still  it  was  his  duty  to 
mtch  the  train,  and  control  his  own  more- 
ments  In  relation  to  it,  and  this  duty  wonld 
be  more  ImperatlTe  on  him  If  be  saw  no  one 
in  charge  of  the  train.  Even  if  the  train 
were  then  at  a  greater  distance.  It  was  all 
the  time  within  his  view,  and  his  duty  re- 
mained the  same.  The  facts  in  the  case  of 
RaUroad  Co.  r.  Van  Steinbnn:,  17  Mich.  90, 
are  very  different  from  the  facts  In  the  pres- 
ent case,  as  will  appear  from  the  majority 
<4rini<nL,  on  pages  123  and  124,  and  the  major- 
ity opiidon  is  not  an  authority  applicable  to 
tills  case;  but  eren  the  point  to  which  the 
case  is  now  dted  was  sostoined  by  only  two 
ct  ttie  justices,  one  not  sitting,  and  the  oUier 
fllBsrntlnj  Judgment  afflrmed.  Hm  ottier 
jutlcei  omcnrred. 


CHANDOS  et  al.  t.  AMERICAN  FIRE  DfS. 

CO.  OP  PHILADELPHIA. 
(Supreme  Court  of  Wiscomiln.    Jan.  31.  1S83.) 

iNSDRAV'CS— APPRAIBEMIVT  BT  AROITRATOHS — AP- 
POINTMENT OP  Umpiiib — RrosTs  op  Moktoaobb. 

1.  In  an  action  against  an  Insurance  com- 
pany It  appeared  that  the  policy  described  the 
uuDted  property  as  a  **pulp  mill  and  the  mo- 
chinerr  therein."  and  proTided  for  a  decfsitm 
as  to  the  amount  of  lom  by  appraisers.  A  tram- 
way was  dentroyed,  which  was  not  Indadcd  In 
the  awRtd  of  the  appmltiers,  or  in  the  schedule 
submitted  to  them,  and  their  attention  was  not 
called  to  It.  Held,  that  the  award  wna  Talld. 
since  there  was  notfainjc  in  the  description  of 
the  proper^  tliat  would  sufreest  a  trnmway. 
and  since  It  was  the  fiudt  of  the  assured  If  the 
tramway  OQi^t  to  have  l>een  considered  and 
was  not 

2.  Where  a  policy  of  Insurance  Is  issued  to 
one  party  and  made  payable  to  another  "as  hii 
mOTtgase  interest  may  an^ear."  the  assured  has 
the  right  to  mtar  Into  an  ajmraisement  of  the 
loss  acording  to  the  terms  of  the  contract,  with* 
oat  notice  to  the  mortgagee,  and  without  his  ap- 
proTai. 

3.  Where  a  policy  of  insurance  proTldes 
that.  If  the  parties  cannot  agree  as  to  the 
amount  of  the  loss,  it  sbail  be  decided  by  ap- 
praisers, one  to  be  selected  by  each  ^arty,  the 
two  so  choBM)  to  first  select  an  umpire  to  act 
with  them  in  case  of  their  disagreement.  It  is 
immaterial  whether  the  umpire  is  chosen  before 
or  after  the  disagreement  arises. 

4.  The  fact  that  the  api^raisers  appdnted 

a'  the  assured  agreed  In  every  paxttenuir  with 
ose  eboBMi  by  the  company  Is  snffldent  ert- 
dwica  that  the  appraisers  onosta  by  the  esm- 
pany  aeted  Inputrally. 

Ajipeal  from  drcoiteonrt,  "Winnebago  ooon- 
ty;  George  W.  Bnmell,  Jndg& 

Action  by  B.  O.  Obandos.  admlidBtratn', 
and  otliei%  asalnst  the  Amoiaui  Bin  la- 


snronce  Company  of  Philadelphia,  on  a  Are 
insurance  policy.  From  a  judgment  for 
platntlffls,  defmdant  appeals.  Reversed. 

Mylrea,  Mardiettl  A  Bird,  (Oabe  Bon<^ 
of  counsel,)  for  appellant,  dted  In  support  of 
the  prindple  that  the  award  of  the  apprais- 
ers is  not  affected  by  an  error  of  Judgment; 
Railroad  Co.  t.  Myers,  IS  How.  246;  lur 
surance  Co.  t.  Goehring,  90  Pa.  St  13; 
Smith  T.  Kaolin  &  Paint  Co.,  62  Vt  400; 
Morse  T.  Bishop,  65  Vt  231;  Adams  t. 
Rlngo,  70  Ky.  211;  Hartwell  T.  Insurance 
Co.,  60  N.  H.  203;  Truesdale  r.  Straw,  6b 
N.  H.  216;  Pierce  v.  Pierce,  60  N.  H.  355; 
Shepardson  t.  Perkins,  68  N.  H.  354;  Screw 
Co.  T.  Sbddon.  12  R.  I.  324;  Sherfy  r.  Gra- 
ham, 72  ni.  158;  MItcheU  v.  Curran,  1  Mo. 
App.  453;  City  of  Portsmouth  v.  Norfolk  Co.. 
31  Grat  727;  Forbes  t.  Turner,  .54  Ga.  252; 
Beam  t.  Macomber,  33  Mich.  127;  Hal- 
stcad  v.  Seaman.  52  How.  Pr.  425;  Fudlckor 
V.  Insurance  Co.,  62  N.  Y.  392;  Masury  y. 
Whlton,  111  N.  Y.  679,  18  N.  E.  Rep.  KtS; 
Goddard  T.  King,  40  Minn.  164,  41  N.  W. 
Rep.  650.  To  support  the  doctrine  that,  in 
case  of  a  breach  In  condition  by  the  assured, 
the  mortgagee  cannot  recover:  luring  t. 
Insurance  Co.,  8  Gray»  28;  Franklin  Sav. 
Inst  T.  Central  Mut  E^re  Ina  Co..  119 
Moss.  240:  Smith  t.  Insomncc  Co..  120  Mass. 
90;  I<^tcliburg  Sav.  Bonk  v.  Amazon  Ins.  Co., 
125  Mass.  431;  Bnmswkk  Sar.  Inst  t. 
Commercial  Union  Ins.  Co.,  6S  Ue.  313; 
Baldwin  t.  Insurance  Co..  10  Ins.  Law  J. 
32;  Nevlns  v.  Insurance  Co.,  25  N.  H.  22; 
Bhinclinrd  t.  Insurance  Co.,  33  N.  H.  0. 

Hooper  &,  Ho<^r,  for  respond«kts,  to  sup- 
port the  doctrine  that  the  words,  "loss.  If 
any,  pi^abla  to  the  mortgagee  as  his  Inteiv 
est  may  appear,"  are  eqiUTolent  to  an  aa- 
slgnmcnt,  dted:  Wood,  Fire  Ins.  f  83;  In- 
surance Co.  T.  Roe,  71  Wis.  83,  86  N.  W. 
Rep.  504;  Barrows  t.  Sweet.  143  Mass.  318. 
9  N.  G.  Rep.  065;  Dist  Tp.  of  Aigonn  t. 
Diflt  Tp.  Of  Potts  Creek,  54  Iowa,  286,  « 
N.  W.  Rep.  295:  Cimfleld  T.  Insurance  Co., 
65  Wis.  419,  426,  13  N.  W.  Repi  252:  Ham- 
mel  V.  Insurance  Co..  50  Wis.  240,  6  N.  W. 
Rep.  805;  Mansmi  v.  Insurance  Go.,  64  Wis. 
26,  24  N.  W.  Rep.  407;  Alkon  v.  Insuranc» 
Oo,  63  Wla.  136,  10  N.  W.  Rep.  91;  Harilng- 
tMt  y.  Insurance  Oa,  124  Mass.  120;  Brown- 
ing y.  Insniance  Oo.^71  M.  Y.  00& 

ORTOK,  J.  TtM  facts  snllldent  to  raise 
the  questiona  ct  law  on  this  appeal  are  sub- 
stanOally  aa  foUows:  The  appellant  com- 
pany Isaued  Its  policy  of  Insnrance  on  the 
property  of  Marian  Bendey,  deceased,  here* 
Inafter  described.  February  1.  1888^  for  one 
year,  of  91,000.  Hie  proper^  waa  bnmed 
October  18.  1880.  It  waa  provided  In  tiie 
poUcy  that  '^oas,  If  any.  la  payable  to  one 
Louisa  W.  h.  Goff,  as  her  mortgage  lnt««8t 
may  tippmr.'*  The  said  Loolsa  hdd  a  mart- 
gage  on  the  proper^  insured  hj  aaslpi- 
ment  ot  VUMWO  prIndpaL  Insaranca  In  oth- 
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er  companies  of  940,000  permitted,  and  ae- 
toal  Insurance  in  other  companies  taken,  of 
$36,750.  to  contrtbnte  proportionatelT  to  Hie 
loss.  The  propert7  Insured,  with  amount  of 
insurance  on  each  class,  are  as  follows: 
"flOO  on  the  frame  water  power  pulp  mill, 
building  and  additions  thereto,  indndlnx 
flnmea,  aitnate,  detached.  In  Centralla,  Wta- 
coDdn;"  "$800  on  fixed  and  moreable  ma- 
cblnery,  mlUwrigbt  work,  grindstones,  ahoft- 
tng,  seating,  belting,  poHeys,  force  pumps, 
water  pipes  and  connections.  Implements  and 
tools  ther^n."  The  Jury  found  the  loss  or 
damage  snstalned  to  the  first  class  of  prop- 
erty to  be  $13,500,  and  to  the  second  class 
fl6,10S;  and  the  mortgage  Interest  of  sold 
Loidaa  W.  Qott  in  the  premises  Insured, 
to  be  then  tl4.72a  It  wlU  be  seen  that 
Slid  mortgage  Interest  was  considerably  less 
than  tlte  entire  Insurance.  Judgment  was 
altered  for  the  plaintiff  In  the  sum  of  $868.- 
19,  and  the  defendant  has  appealed  there- 
from. The  Joiy  found,  also,  that  the  ralae 
ef  a  bridge  leading  to  the  mill,  which  was 
destroyed,  was  $0:^5,  and  of  a  tramway  near 
was  $500,  and  of  stores  and  ^pes  In 
the  min  was  $100,  and  the  expaises  of 
clearing  away  the  debris  of  the  machinery 
were  $800.  The  policy  of  insurance  contains 
the  following  provMon:  "The  amount  of 
sound  value  and  of  damage  to  the  property 
maj  be  determined  by  mutual  agreemmt  be- 
tween the  company  and  the  assured;  or,  If 
they  fall  to  agree,  the  same  shall  then,  at 
tlie  wrlttOL  request  of  cither  party,  be  as- 
certained by  an  appndsal  of  each  article  of 
personal  property,  or  by  an  estimate  In  de- 
If  a  buUdlng,  by  competent  and  Impar- 
tial appraisers,  one  to  be  selected  by  each 
party,  and  the  two  so  chosen  shall  first  se- 
lect an  umpire  to  act  with  them  ta  case  of 
their  dteagreement,  and.  If  the  said  appmls- 
en  fall  to  agree,  they  shall  refer  their  dlf- 
ferencee  to  such  umpire;  and  the  award  of 
any  two  in  writing,  under  oath,  shall  be 
binding  and  condnslTe  as  to  the  amount 
of  ffndi  loss  or  damage."  The  said  Ohan> 
dos,  ttie  administrator  plaintiff  In  this  ac- 
tion, was  the  general  agent  and  attorney 
of  Uie  assured  In  obtaining  the  Insurance 
and  In  attending  to  the  matters  of  the  loss. 
The  assured  and  the  company  being  unable 
to  agree  as  to  the  damage  and  loss  to  the 
property  by  fire,  the  company,  on  the  80th 
day  of  October,  1888,  demanded  of  the  as- 
sured that  such  damage  and  loss  be  arbi- 
trated and  appraised  according  to  the 
abore  provision  of  the  policy,  to  which  the 
assnred  then  and  there  agreed;  and  thereup- 
on they  entered  Into  a  written  agreement, 
signed  by  the  assured  by  her  attorney,  the 
■eld  Ghandos,  and  by  all  the  Insurance  com- 
panies which  had  Insured  said  property, 
whereby  they  selected  and  appointed  two 
appraisers  to  appraise  the  loss  and  dam- 
age to  the  property  of  the  said  first  class, 
and  two  other  appraisers  to  appraise  the  loss 
and  danuiis  to  Hie  property  of  the  said  sec- 


ond class.  The  said  appraisers,  after  having 
made  oath  to  appraise  and  estimate  said 
loss  and  damage  Impartially,  and  to  make 
a  Just  and  consdentlouB  award,  and  that 
they  were  not  related  to  either  party,  ap- 
praised the  loss  and  damage  to  the  proper- 
ty of  the  said  first  class  at  the  sum  of 
$7,290.43,  and  the  loss  and  damage  to  the 
property  of  sold  second  class  at  the  sum  of 
$10,082.60.  The  assured  submitted  to  the  ap- 
praisers a  schedule  of  the  property  lost  or 
damaged,  and  such  schedule  did  not  Include 
the  bridge  or  tramway,  or  the  stoves  and 
pipe,  or  the  clearing  away  the  debris  of  the 
machinery,  and  those  items  were  not  claimed 
before  the  appraisers  to  be  included  In  the 
policy  or  loaa,  and  tlie  appraisers  therefore 
did  not  consider  them.  The  defendant  com- 
pany, before  the  time  of  answering,  offered 
Judgment  to  be  taken  against  It  for  the  stmi 
of  $003.70,  the  amount  claimed  to  be  accord- 
ing to  the  appraisement,  with  Interest  there- 
on, together  with  the  costs  and  disburse- 
ments of  the  action.  The  plaintiff  offered 
evidence  tmdlng  to  prove  that  the  amount 
of  the  loss  on  the  property  In  the  said  first 
class,  was  from  $10,000  to  $22,000;  and  on 
the  property  on  the  said  second  class  was  from 
$12,000  to  $34,000,  and  the  defendant  ro- 
lled upon  said  award  of  the  appraisers.  The 
drcolt  court  held  the  award  of  the  apprais- 
ers Toid,  and  did  not  consider  It  for  the 
reason,  as  It  la  said,  ttutt  the  mortgagee 
never  consented  to  the  appointment  of  the 
appraisers,  and  was  not  represented  in  the 
matter  of  the  appraisement  in  any  way, 
and  never  consented  thereto.  The  objections 
to  the  appraisement  by  the  learned  counsel 
of  the  respondent,  are:  First,  that  the  sold 
items  of  the  bridge,  tramway,  stoves  and 
pipe,  and  debris,  were  not  considered  by  the 
appnUsers;  second,  that  the  mortgagee  was 
not  a  party  to  the  awards,  and  had  no  no- 
tice thereof;  third,  that  the  appralsemoit 
was  not  In  compliance  with  the  provisions 
of  the  policy  In  this:  that  the  appraisers  did 
not  first  appoint  an  umpire  before  acting; 
fourth,  ttiat  the  two  appraisers  selected  by 
the  company  were  not  Impartial.  The 
learned  counsel  of  the  Appellant  contends 
that  the  appraisement  was  strictly  according 
to  the  policy,  and  the  awards  are  binding 
and  conduflive  as  to  the  amount  of  such  loss 
or  damage,  and  that,  therefore,  the  Judg- 
ment should  be  reversed.  The  above  ob- 
jections will  be  considered  In  their  wder, 
as  the  only  material  questions  In  the  case. 

1.  As  to  the  omission  from  the  award  of 
the  Items  named,  it  Is  not  at  all  certain  that 
they  are  embraced  within  the  description  of 
the  property  Insured,  and  there  Is  no  evi- 
dence conclusive  of  the  question.  The  sched- 
ule submitted  by  the  assured  to  the  appr^s- 
ers  did  not  contain  these  items,  nor  did  tlie 
assured  reqnest  the  appraisers  to  appraise 
them,  or  call  thdr  attention  to  any  such 
omlsdoD.  If  tli^  ought  to  have  been  spe- 
dally  considered  by  the  appraisers,  and  were 
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not.  It  was  the  fault  of  the  aBsured,  of  which 
she  ought  not  to  complain.  There  la  nothing 
in  the  description  of  the  property  that  would 
embrace  or  suggest  these  Items.  The  ap- 
praisers are  presumed  to  have  used  their 
best  judgment  in  ascertaining  what  particu- 
lar articles  or  Items  of  property  were  em- 
braced within  the  words  of  general  descrip- 
tion, and  their  dedsion  of  the  question  is 
final  and  concluslTe.  Mitchell  t.  Bush,  7 
Cow.  18o;  Burchell  t.  Maish.  17  How.  349; 
Morse,  Arb.  296;  Sharman  v.  Bell,  5  Maule 
&  S.  504;  Rundell  t.  La  Fleur,  (i  AUen.  480; 
Fndickar  t.  Insurance  Co.,  62  N.  Y.  392.  In 
the  great  case  of  Water  Power  Co.  v.  Gray, 
6  Mete.  (Mass.)  131,  Chief  Justice  Shaw  said: 
"In  general,  arbitrators  have  full  power  to  de- 
cide upon  questions  of  law  and  fact,  which 
directly  or  incidentally  arise  in  considering 
and  deciding  the  questions  embraced  in  the 
submission.  When  not  limited  by  the  terms 
of  the  submission,  they  have  authorl^  to  de- 
cide questions  of  law  necessary  to  the  de- 
cision of  the  matter  submitted,  because  they 
are  Judges  of  the  parties'  own  choosing." 
This  objection  Is  not  sustained. 

2.  That  the  mortgagee  was  not  a  party  to 
the  appraisement,  and  had  no  notice  of  It,  is 
an  objection  of  much  more  Importance  AH 
of  the  insurance  policies  contain  the  same  dl- 
dlrecUon  "of  loss  [>ayable  to  Louisa  W.  L. 
GofT,  the  mortgagee,  as  her  Interest  may  ap- 
pear." To  determine  whether  she  was  enti- 
Ued  to  all  the  Insurance,  all  of  the  policies 
of  insurance  must  be  considered  together  as 
one  policy,  and  at  the  time  when  the  loss  oc- 
curred, and  not  since  it  has  been  determined 
in  this  case  whettier  the  loss  Is  less  or  more 
than  the  mortgage.  To  determine  the  ques- 
tion whether  the  mortgagee  ought  to  have 
had  notice  of  the  appointment  of  the  apprais- 
ers, and  to  have  been  a  party  to  the  ai>- 
pralsement,  It  is  important  to  know  whether 
at  that  time  It  appeared  that  she  was  enti- 
tled to  the  whole  insurance.  Nearly  all.  If 
not  all,  the  authorities  cited  by  the  learned 
counsel  of  the  restrondents,  which  hold  that 
the  mortgagee  is  the  sole  party  In  Interest  in 
the  Insurance,  and  must  be  represented  In 
the  arbitraticm  or  other  adjustment  of  the 
loss,  are  cases  where  the  direction  la  to  pay 
the  whole  Insurance  to  the  mortgagee  or  oth- 
er tliird  person,  who  thereby  becomes  the  as- 
signee of  the  policy  and  the  loss.  In  this 
rase  It  could  not  be  known  what  interest  the 
mortgagee  might  hare  In  the  Insurance,  or 
what  interest  in  her*  might  appear.  Elrst, 
her  interest  was  not  commensurate  with  the 
Insurance;  second.  It  was  not  known  what 
part,  if  any,  of  the  mortgage  would  remain 
unpaid  by  the  mortgagor.  It  was  therefore 
uncertain  what  interest  the  mortgagee  had, 
If  any.  In  the  Insurance;  and  the  assured,  as 
the  mortgagor,  had  at  least  the  controlling 
Interest  in  It  She  was  the  owner  of  Uie 
property  and  of  the  equl^  of  redemption  tn 
the  mortgage  premises,  and  as  much  or  more 
Interested  In  paying  the  mortgage  as  or  than 


the  mortgagee  In  obtaining  paym^L  It  fol- 
lows that  In  all  cases  where  the  language  of 
direction  Is  tliat  the  insurance  should  be 
paid  to  the  mortgagee  "as  her  Interest  may 
appear,"  the  assured  mortgagor  remains  the 
responsible  party,  or  the  party  in  Interest,  to 
control  the  Insurance  and  the  adjustment  of 
the  loss.  Tills  is  the  distinction,  as  I  under- 
stand it,  which  divides  the  authotities  on  the 
question.  In  Brown  t.  Insurance  Co.,  5  R,  L 
31)4,  (dted  by  respondents'  counsel,  the  direc- 
tion was,  "loss  or  damage  payable  to  ihe 
mortgagee."  It  was  held  tlu\t  this  was  an 
imcondltional  astrtgnment  of  the  policy  nnd 
the  loss,  and  that  the  assured,  or  mortgagor, 
had  no  interest  in  It,  and  that  It  made  no  dif- 
ference whether  tlie  mortgage  money  was  un- 
paid or  not  It  was  therefore  held  that  the 
mortgagee  was  entltied  to  control  the  adjust- 
ment of  the  loss,  or  any  arbitration  for  ttiat 
purpose.  In  Ilathaway  t.  Insurance  Co., 
(Sup.)  11  N.  Y.  Supp.  413,  the  mortgagor 
agreed  to  have  the  premises  tosnred,  and  as- 
sign the  policy  to  the  mortgagee.  He  ob- 
tained the  Insurance,  but  did  not  so  assign 
the  policy  to  liim.  It  was  held  that  the 
mortgagee  was  entiUed  to  all  the  Insurance 
moneys,  as  an  assignee,  and  must  Imre  no- 
tice of  any  adjustment  of  the  loss.  The 
cases  cited  In  the  opinion  are  cases  of  a  full 
assignment  of  the  policy;  and  the  court  held 
also  that  such  cases  did  not  conflict  with 
those  dted  by  the  counsel  on  the  other  side, 
when  the  insurance  money  was  p.iyable  ta 
the  mortgagee  "as  his  Interest  might  ap- 
pear," or  where  there  was  not  a  full  assign- 
ment of  the  policy.  lu  the  case  of  Hall  r. 
Association,  64  N.  H.  405,  13  Aa  Rep.  G43, 
the  insurance  was  payable  to  the  mortgagee 
"as  her  Interest  might  appear. "  The  assured 
brought  the  suit,  and  the  defendant  pleaded 
that  he  was  concluded  by  an  arUtniti(m 
agreed  upon.  The  court  held  that  the  assured 
in  such  a  case  had  the  rl^t  to  sue  alone,  and 
that  the  rl^ts  of  the  mortgagee  would  be 
fully  protected  In  that  way,  as  If  she  bad 
been  Joined  In  the  action;  and  that  the  as- 
sured had  the  tight  to  do  anything  within  the 
contract  even  to  a  breach  of  the  conditions 
and  forf^ture.  But  here  the  matters  of  tlie 
loss  were  submitted  to  referees  by  an  agree- 
ment of  the  parties,  and  tiiey  adjusted  them 
at  a  sum  leas  than  the  mortgage  debt  The 
question  was  whether  the  mortgagee  was 
bound  by  such  an  award  without  her  con- 
sent It  was  held  that  she  was  not,  because 
the  policy  did  not  provide  for  an  arbitration. 
If  It  had  so  provided,  the  purport  of  the  d»- 
dalon  is  that  the  mortgagee  would  have  been 
bound.  This  case  Is  not.  therefore,  an  ex- 
ception to  the  authorities  dted  on  the  othw 
side,  and  is  against  the  contention  of  the 
learned  counsel  of  the  respondoit  This  esse 
is  In  accord  with  2  Morse,  Fire  Ins.  1122, 
and  Martin  t.  Franklin.  38  N.  J.  Law,  140: 
"That  the  mere  designation  of  another,  to 
whom  the  insurance  is  i>ayable,  does  not  al- 
ter the  contract  of  insurance  in  tba  least  It 
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la  etui  the  owner  of  the  property  who  Is  In- 
sured, and  the  contbraed  validity  of  the  poli- 
cy la  dependent  open  tbe  performance  by 
him  of  the  amdltlcma  emlwaced  In  It"  It  la 
doabtful  whether  a  case  can  be  found  that 
h(Ada  that  anything  leas  than  a  complete  and 
nncondltlonal  assignment  of  the  policy  will 
take  away  the  right  of  the  assured  to  sue  on  It, 
and  to  do  any  act  tn  respect  to  the  loss,  or 
Its  adjustment  within  the  prorislons  of  the 
oontract,  without  consulting  the  persrai  named 
In  the  policy  to  rec^ve  the  money  after  the 
amount  1b  determined.  In  all  such  cases  the 
mortgagee  may  be  said  to  have  a  conditional 
Interest  In  the  policy,  and  it  may  be  proper 
for  the  assured  to  cwsolt  him  tn  any  adjust- 
ment of  the  loss,  or  eren  Join  him  as  a  party 
plaintiff,  as  In  Wlnne  t.  Insurance  Co.,  91 
N.  Y.  but  It  Is  u^ther  lmp«ratiTe  nor 

neceflaaiy.  The  owner  of  the  premises  has 
an  insorable  interest,  and  he  is  the  assured 
and  the  only  party  to  the  contract,  and  per- 
somUij  bound  by  Its  conditions,  and  he  has 
the  power  to  do  anything  within  the  terms  of 
the  contract,  with  or  without  the  consent  of 
the  mortgagee.  1  Wood,  Fire  Ins.  I  290. 
Where  there  Is  a  direction  that  ttie  money 
be  paid  to  tile  holder  of  a  trust  deed  of  me 
premises,  the  assured  la  the  proper  party  to 
bring  and  control  the  suit.  Thatch  v.  Insur- 
ance Gq..  3  McCrary,  387,  11  Fed.  Rep.  29. 
The  Interest  of  the  mortgagor  and  mortga- 
gee are  not  the  same,  but  adverse;  and,  U 
both  are  jirined  in  the  suit,  or  If  they  have 
equal  power  In  the  adjustment  of  the  loss, 
th^  might  disagree.  The  mortgagor  has  at 
least  the  right  to  be  present  when  the  amount 
due  on  the  mortgage,  and  tike  mortgagee's  In- 
terest In  the  Insurance  moneys,  are  deter* 
mined.  IrreotmcOaMe  conflict  between  them 
might  occnr.  One  or  the  other  must  hare 
fall  control,  not  only  of  the  adjustment  of 
the  loss,  bnt  of  the  action.  The  assured  Is  the 
party  named  in  the  contract,  and  bonnd  1^ 
it,  and  the  one  to  whom  the  Insurance  com- 
pany Is  bound;  and  In  such  a  case  aa  this 
the  authorities  seem  to  agree  that  the  as- 
sured is  the  only  person  to  be  consulted  In 
determining  the  amount  of  the  loss,  and  tiiat 
he  la  the  only  party  to  bring  and  control  the 
action.  "In  such  case  the  contract  Is  with 
the  mortgagor,  and  for  the  insurance  of  his 
interest,  and  the  Interest  of  the  mortgagee 
Is  not  Insored."  The  insurance  money  is 
doe  to  the  mortgagor,  and  when  ascertained 
It  la  payable  to  the  mortgagee.  The  mort- 
gagor must  bring  the  suit,  and  if  he  cannot 
reooTer  the  mortgagee  could  not  Grosrenor 
T.  Insurance  Co.,  17  N.  T.  891.  To  the  same 
effect  Is  Perry  t.  Insurance  Co.,  61  N.  T.  214. 
The  Insurance  is  upon  the  property  of  the  as- 
tared,  and  not  on  the  Interest  of  the  mort- 
gagee, nie  direction  .to  pay  the  money  to 
the  mortgagee  according  to  his  Interest  Is 
ecmtlngent  on  Its  reeorery.  Brunswick  Sar. 
Inst.  T.  Commercial  Ins.  Co..  68  Me.  313.  In  a 
case  like  thla  tiie  mortgagee  Is-not  the  as- 
Jgiwn  at  the  poUcy*  and  hla  rlghta  may  be 


affected  l^,  and  subject  to,  the  acta  of  the 
assured.  Lorlng  v.  Insurance  Co.,  8  Cray,  28. 
The  same  principles  are  held  in  Fran^Un 
Bar.  Inst  t.  Central  Ina.  Co.,  110  Mass. 
240;  Smith  v.  Insurance  Co.,  120  Mass  90; 
Fitchbu:^  Sar.  Bank  t.  Amazon  Ins.  Co.,  125 
Mass.  431.  This  principle  Is  well  Illustrated 
In  mutual  Insurance.  The  action  must  be 
brought  the  par^  to  the  policy  who  gare 
the  premtom  note,  and  is  a  member  of  the 
company,  and  not  by  the  mortgagee.  Nerins 
T.  Insurance  Co.,  2&  N.  H.  22;  and  the  same 
in  Blandiard  v.  Insurance  Co.,  33  N.  H.  9. 
In  Baldwin  r.  Insurance  Co.,  60  N.  H.  161,  the 
same  principles  are  laid  down  as  In  Lorlng  t. 
Insurance  Co.,  supra.  Where  the  loss  la  pay- 
able  to  another  "as  his  Intei-est  may  appear" 
is  not  an  assignment  of  the  policy,  or  a  stip- 
ulation to  pay  to  such  person  the  whole  loss; 
and  he  cannot,  therefore,  bring  tiie  suit 
Thatch  T.  Insurance  Co,  supra.  There  are 
oth«>  authorities  dted  tn  appellant's  brief  to 
die  same  effect  to  which  reference  may  be 
had.  I  bare  continued  this  Inrestigatton 
(pwhape  too  long)  because  there  has  been 
some  conAidon,  If  not  conflict,  of  the  authori- 
ties, and  a  wUe  and  candid  difference  of 
iqdniou  between  the  eminent  coimaAl  In  this 
case  on  this  question. 

It  Is  claimed  by  the  learned  counsel  of  the 
appellant  that  this  <:ase  is  ruled  by  Pupke  r. 
Insurance  Co.,  17  Wis.  379.  In  that  case 
Wise  &  Co.  were  the  assured,  and  after  the 
flre  they  assigned  their  lnter«it  In  the  policy 
to  the  plalntifls,  with  the  consent  of  the  com- 
pany. On  the  trial  the  defCTdant  company 
offered  to  prore  that  In  the  examination  of 
tbe  a.wired  in  relation  to  the  loss,  sut)6equent 
to  tlie  aadgnm^t  Wise  &.  Co.  presented  false 
and  altered  bills  of  purchase,  etc.,  to  defravd 
the  company;  and  the  witness  was  asked 
what  took  place  on  said  examination,  in  or- 
der to  prore  that  the  assured  committed  such 
a  ftaud  In  the  proofs  of  loss  as  inralidated 
the  policy.  The  circuit  court  sustained  the 
objection,  on  tiie  ground  that,  after  the  as- 
signment of  tite  policy,  the  assured  could  do 
nothing  to  defeat  the  poUcy.  Tiie  same  ques- 
tlMi  was  presented  In  other  fbrms  with  the 
same  ruling.  This  court  held  such  ruling  er- 
roneous. Mr.  Justice  Paine  said  in  his  opin- 
ion: "Such  consent  [of  the  company  to  the 
assignment]  on^  authorizes  the  astignee  to 
be  substituted  as  payee  in  case  a  liability  to 
pay  accrues  according  to  the  terms  and  con- 
ditions of  the  policy.  But  If  those  terms  and 
conditions  are  not  compiled  with,  then  there 
Is  nerer  any  liability  to  pay  anybody,  and  It 
is  immaterial  whether  the  rlolatton  occats 
after  or  before  the  loss.  If  it  be  mch  viola- 
tion aa  would  defeat  a  reeorery  by  the  party 
originally  insured,  it  must  hare  like  effect  aa 
against  the  assignee."  The  only  reaaon  why 
this  decision  is  not  In  point  Is  that  It  goes  be- 
yond the  necessities  of  this  case.  Here  there 
la  no  assignment  of  the  policy.  It,  of  course, 
follows  from  this  dedalon  that,  if  the  assured 
in  sndi  a  case  can,  by  hla  action  after  the  aa- 
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rfgnineat,  defeat  ttxe  poller,  much  more  can 
he  do  aoythlng  authorized,  or  required  by  the 
terms  of  the  policy  In  this  case,  in  the  adjust- 
ment or  arbitration  of  tlie  loss,  without  the 
kuoTledge  or  caxa^nt  ot  the  mortgagee.  This 
decision  la  also  agtUnst  that  class  of  cases 
dted  by  the  learned  cotmsel  of  the  respond- 
ents, hi  which  the  policy  hati  been  assigned, 
and  In  short  leaves  no  authority  or  argument 
against  tlte  contrition  of  the  appellant.  It 
may  be  somewhat  difficult  to  reconcile  the 
above  case  with  Appleton  Iron  Go.  t.  British 
America  Assur.  Co.,  46  Wis.  23,  1  N.  W.  Itep. 
9,  and  50  N.  W.  R^.  1100;  and  Hammcl  v. 
Insnrance  Co.,  50  Wis.  240,  6  N.  W.  Rep.  805, 
where  the  mortgage  debt  is  greater  than  the 
sum  Insured.  But  the  conflicrt  if  any,  la  more 
In  the  theoi7  of  snch  cases  thou  in  practical 
effect  Tho  mortgagor  txe  aasored  still  re- 
mains the  responsible  party,  and  may  by  his 
acts  of  omiarion  or  commisrion  invalidate 
fhe  policy.  Hr.  Justice  Cole,  in  the  first  of 
those  CSMS.  msgests  that  if  the  compaiqr  In 
nich  case  mi^t  declare  the  policy  forfeited 
by  reason  of  snch  acts  of  the  mortg  igor,  good 
felth  wotdd  require  It  to  noti^  the  mortga- 
gee, to  give  him  an  opportunity  to  protect 
himself  by  other  insurance.  This  gives  force 
to  the  principle  that  the  insured  or  mortga^ 
gor  has  full  control  over  the  Insnrance  with- 
out regard  to  the  mortgagee.  I  think  we 
may  properly  say  that  the  question  Involved 
in  this  case,  as  to  the  power  or  antbority  of 
the  Insured  to  enter  Into  the  arbitration  \vi-h.- 
out  notice  to  the  mortgagee,  has  been  settled 
tai  these  cases  in  favor  of  such  pow^  beyond 
controvert,  and  that  la  sufficient  The  gen- 
eral principle  established  by  the  authorities 
and  supported  by  reason  is  that  In  such  a 
case  as  this  the  assured  occupies  the  same  re- 
lation to  the  Insurance  as  the  sole  party  lo 
tlie  contract  ia  all  respects  except  the  pay- 
ment ot  the  money  to  the  mortgagee  as  his 
Interest  may  appear,  as  if  there  •waS  no  such 
clause  In  the  policy.  We  must  hold,  there- 
fore, that  the  assured  had  the  right  and 
power  to  enter  into  the  appraisement  or  arbi- 
tration, according  to  the  terms  of  the  con- 
tract, without  notice  to  the  mortgnsee  and 
without  his  approval. 

8.  The  omission  of  the  appraisers  to  first 
appoint  an  umpire  before  they  proceeded  to 
appraise  the  loss  does  not  Invalidate  their 
award.  This  objection,  at  first  blush,  would 
seem  to  be  technical.  The  provldon  of  the 
policy  Is  that  "the  two  [appraisers]  so  chosra 
shall  first  select  an  umpire  to  act  with  them 
In  case  of  their  disagreement,  •  *  *  and 
the  award  of  any  two  In  writing,  under  oath, 
shall  be  binding  and  coucludve,"  etc.  Such 
third  person  is  not  strictly  an  umpire.  An 
umpire  acts  alone  In  bearing  the  whole  case 
de  novo  in  case  of  disagreement  of  the  arU- 
trators.  He  Is  a  third  arbitrator,  to  be  called 
In  to  act  with  the  others  after  disagreement, 
and  then  any  two  of  them  make  the  award. 
Mone,  Arb.  241.  I  find  no  evidence  in  the 
recovd  that  ttae  appraisers  did  not  first  ap> 


point  roCh  a  person.  I  may  have  oreriooked 

the  evidence.  The  r^ort  or  award  of  the 
arbitrators  is  flUent  on  tlie  snbject  May  it 
not  be  presumed  tiiat  they  did  appoint  an  um- 
pire at  die  proper  time,  according  to  tbe 
policy?  They  are  not  required  to  report  th* 
fact  or  to  make  the  selection  in  writing. 
They  may  have  selected  an  umpire,  and  ootS- 
fled  him  of  his  selection  for  anything  that  ap- 
pears. It  is  the  duty  of  the  appraisers,  and 
not  ot  the  parties,  and  if  they  neglected  It  it 
was  not  the  fault  of  either  party.  If  tbe  par- 
ties are  responsible  for  the  omission,  then 
they  both  waived  It  being  present,  and  not 
requiring  the  appraisers  to  make  tSie  Klec- 
tlon.  In  the  submission  they  say  that,  "In 
case  of  disagreement,  tbe  said  aiipralsen 
Hhall  select  a  third,  who  shall  act  with  diem 
in  matters  of  difference  only."  This  Is  a 
waiver  of  record,  and  both  parties  ought  to 
be  estopped,  and  such  Is  deazly  Hie  law. 
Where  an  umpire,  strictly  rpenkliig,  had  been 
appointed,  and  should  have  acted  alone,  and 
be  acts  with  the  arbitrators,  and  joins  with 
them  in  making  the  award,  (a  very  material 
departure  from  the  submisaion,)  the  parties 
present  consented  to  It,  and  th««by  waived 
all  objection  to  it.  Morse,  Arb.  341;  Plaven 
V.  'Vnnn!slmmet  Co.,  11  Allen,  877;  MuBins  t. 
Arnold,  4  Sneed,  2^;  Butler  v.  M.iyor.  etc.. 
1  Hill,  4S9,  and  other  casos  In  note  2.  Ad 
umpire  wrongly  chosen  by  lot  will  not  Invali- 
date the  award  of  the  parties  proceeded  to  a 
hearli^  before  him  with  knowledge  of  the 
improper  manner  ot  his  selection.  Morse, 
Arb.  24S;  Graham  v.  Graham,  12  Pa.  St  128. 
This  was  a  matter  much  more  material  than 
the  time  of  his  appointment  which  is  gener- 
ally not  material,  and  merely  directory.  Tlw 
parties  proceeding  before  an  umpire  Improp- 
erly appointed  by  tbe  arbitrators  waive  .ill 
objection  to  his  appointment  Morse,  Arb. 
246;  Knowlton  v.  Homer,  30  Me.  652.  Tbe 
time  when  an  act  is  to  be  done,  either  by 
contract  or  by  the  law,  is  not  essential  when 
it  mny  as  well  be  done  later.  Hall  v.  Dela- 
plalne,  5  Wis.  206.  Tbe  umpire  here  can  act 
only  after  disagreement  of  the  aiMtratora. 
Until  then  an  umpire  is  not  neoesaazy.  He 
can  act  as  well,  and  with  the  same  effect,  If 
appointed  when  such  a  contingency  occurs. 
The  time,  therefore,  fixed  In  tbe  cmtractflsnot 
essential  or  materlaL  There  is  only  one  case 
to  brf  found  In  which  It  Is  held  that  this  omis- 
sion to  appoint  an  umpire  Ijefore  Hie  arbitra- 
tors entered  upon  their  duties  in  snch  a  csm 
Invalidated  tbe  award.  That  case  is  Adame 
V.  Insurance  Oe.,  (Iowa.)  SI  N.  W.  Rep.  1140. 
The  opinion  is  very  brief,  and  corm  other 
questions  also,  and  to  ttds  p<aat  It  cites  no 
authority,  and  gives  no  reason.  We  cannot 
follow  snch  an  ouHiority  to  set  aside  an  award 
of  arMtrators  for  such  a  mer^  tedmlcal 
omission. 

4.  The  objection  tliat  ttie  two  arbttratom 
selected  by  the  company  were  not  Impartial 
is  not  supported  by  any  evidence  whatever, 
and  the  court  refused  to  submit  any  such  to- 
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sae  to  flie  JU17.  Hie  fact  that  these  two  ap- 
praiaers  agreed  with  the  two  selected  by  the 
assured  In  every  pairticular  Is  sufficieot  ert- 
dence  that  they  alone  were  not  partial  or  coiv 
rupt,  and  that  their  award  Is  Just  and  fair. 
The  Jodgment  of  the  circuit  court  is  rererssd, 
and  the  cause  r^anded,  with  direction  to 
render  judgment  on  and  according  to  the 
award  ot  the  appraisers. 


OILMAN  T.  KETCHAM. 
(SopTcme  Court  of  Wisconsin.  Jan.  10,  1883.) 

COXTI.ICT  UF  LaW!< — KlGRTS  OF  KeC'IVEK, 

Where,  under  Toltmtary  prooeedinss  for 
the  di88<riadoa  of  a  corponttioo  oi  another  state, 
a  reoeivar  is  appointed  bj  a  court  of  tbnt  state, 
and  the  crsditon  enjoiaed  from  prosecutinK  ac- 
tions against  the  corporation,  the  courts  01  this 
state  will  recognize  the  rights  of  the  receiver  to 
a  daim  of  the  corpora tioo  against  a  citizen  of 
this,  in  preference  to  a  creditor  of  the  corpoia- 
tioo,  a  cldzeD  of  the  same  state  as  the  corpora- 
tion, who  brin^  an  acti(m  against  the  corpora- 
titm,  and  gamnhes  the  creditor. 

Appeal  from  drcnlt  court,  Milwaukee  coun- 
ty; D.  H.  Johnson,  Judge. 

Action  Alfred  Oilman,  as  administrator 
of  Wlnthrop  W.  Oilman,  deceased,  against 
the  Hudson  lUver  Boot  &  Shoe  Manufacture 
lug  Company  as  defendant,  nnd  Hubbard  & 
Baker  as  gamlaheea  William  M.  Ketcham, 
receiver  of  defendant.  Intervened.  Judgment 
for  Intervener.  Plaintiff  appeals.  Affirmed. 

The  other  facts  fuUy  appear  in  the  follow- 
ing statement  by  PINNBY,  J.: 

The  case  was  that  uie  plaintifT,  In  his 
reeentative  capacity  as  administrator  of  the 
estate  of  Wlnthrop  W.  Oilman,  deceased,  on 
the  24th  day  of  September,  1801,  was  a 
creditor  of  the  Hudson  BItw  Boot  &  Shoe 
Hannfactnilng  Company,  a  (wrporation  cre- 
ated and  yrlff*<"g  under  the  general  laws  of 
the  state  ot  New  Yotk,  la  which  state  the 
plalntUE  alK>  resided,  In  the  sum  of  $»17.87, 
and  commenced  an  action  in  the  circuit  court 
of  Milwaukee  county,  in  which  Hubbard  & 
Baker,  of  West  Superior,  Wis.,  were  gar- 
nished, as  being  indebted  to  the  said  corpo- 
ration. September  26,  1891;  and  on  the  14th 
of  the  following  month  they  filed  their  an- 
swer, admitting  an  indebtedness  to  the  de- 
fendant of  1545.41,  and  paid  that  sum  into 
court  On  the  8th  of  February,  1882,  by 
stipulation  between  the  plaintiff's  attorneys 
and  the  attorneys  for  William  M.  Ketcham, 
the  taxterideadtDg  claimant,  he  was  allowed 
to  Interplead  in  respect  to  his  claim  to  sold 
money,  and  serve  his  answer  within  20  di^s 
thereafter.  In  his  answer  he  alleged  that  he 
was  a  resident  and  dtlzen  of  New  York,  and 
that  on  and  prior  to  the  29th  of  July,  1891, 
the  defendant,  the  Hudson  Blver  Boot  & 
Shoe  Manufactiu4ng  Company,  was  a  corpo- 
rauon,  organized  and  existing  under  the 
laws  of  that  state,  and  the  garnishees  were 
indebted  to  It  In  the  sum  stated  In  th^r  an- 
swer and  so  paid  into  court.  That  on  the 
28tb  of  Jnl7>  1^1*  proceedings  were  com- 


menced  In  the  supreme  ooort  of  the  state  of 

New  Yoric  In  and  for  Dutchess  county.  In  » 
case  entitled  "In  the  matter  of  the  applies- 
tion  of  a  majority  of  the  trustees  of  the 
Hudson  River  Boot  &  Shoe  Manufacturing 
Company  for  a  final  order  dissolving  said 
corporatl<Hi,"  for  the  purpose  of  effecting  a 
voluntary  dlssolutltMi  of  the  corporation  and 
the  distribution  of  Its  effects,  wMch  proceed* 
Ings  were  carried  on  under  and  In  pursuance 
of  tiUe  11  of  the  Code  of  CSvil  Procedure,  c. 
17,  a  2419-2433,  entitled  "Proceedings  for  tlie 
voluntary  dissolution  of  a  corporation." 
Bliss'  N.  Y.  Code,  S  2413.)  That  a  p3tlt'on 
had  been  presented  to  the  supreme  court,  in 
siil3stiinco  as  required  by  the  stitrite,  by  a  ma- 
jority of  the  tnistecB,  stating,  am.)n«r  other 
things,  that  the  stock,  effects,  and  other  prop- 
erty of  the  corporati<m  were  not  sufiicieut  to 
pay  the  Just  demands  ftor  which  It  was  liable, 
or  to  afford  a  reasonable  security  to  thoee 
who  might  deal  with  it,  and  that  the  peti- 
tioners deemed  it  beneficial  for  the  Interests 
of  the  stockholders  that  It  should  be  dis- 
solved; a  schedule  being  annexed  thereto 
containing  a  true  account  of  all  the  credit- 
ors of  the  corporation  and  nnsattofled  en* 
gagements,  a  statem^t  of  tiie  name  and 
place  of  eatdi  creditor,  etc.»  a  statement  of 
the  sum  owing  to  each  creditor  or  oUier  per- 
son, etc.,  a  statement  of  the  true  oatase  and 
oondderatlon  of  the  indebtedness  to  each 
creditor,  a  full,  Just,  and  true  Inventory  of 
aii  uie  property,  etc.,  of  the  corporation,  a 
statement  of  each  incumbrance  upon  its  prop- 
erty, and  a  full,  Just,  and  tme  account  of 
the  capital  stock  of  the- corporation,  spedfy- 
tng  the  na^e  of  each  stoclcbolder,  which 
was  duly  verified.  The  court  made  an  or- 
der July  29, 1891,  requiring  all  persons  Inter- 
ested to  show  oause  before  the  court,  at 
special  term  to  be  held  October  31,  1891, 
wily  the  said  corporation  should  not  be  dis- 
solved. That  on  the  same  day,  upon  notice 
and  verified  petition  of  the  president  of  the 
corporation,  served  up<ni  the  attorney  gen- 
eral of  the  state  of  New  York,  he  consented 
t^t  the  motion  be  granted,  and  the  court 
appointed  the  claimant,  William  M.  Ket<di- 
am,  temporary  receiver  ct  the  property  of 
said  corporation,  with  the  powers  and  duties 
specified  in  section  1788  of  the  Code  of  Civil 
Procedure  of  that  state,  and  he  quallfled  aa 
such.  That  on  the  same  day,  upon  motlcm 
and  consent  of  the  attorney  general  thereto, 
the  said  supreme  court  ordered  that  the 
creditors  of  the  said  corpwation,  and  each 
and  every  one  of  them,  be,  and  they  were 
thereby,  restrained  from  bringing  any  action 
against  the  corporation  tor  the  recovery  of 
any  suor  of  money,  and  they  were  thereby 
enjoined  from  taking  any  further  proceed- 
ings on  smy  such  actions  theretofore  00m- 
monced.  That  this  order  was  served  per- 
sonally upon  the  plaintiff  on  the  6th  of  Au- 
gust. 1891,  In  New  York.  That  on  the  81st 
of  Ootober*  1891,  pursuant  to  the  order  to 
show  cause,  and  due  notice  thereof  gtrta 
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to  each  of  tlie  credlton,  ■to<Adioiaen,  and 
peiaoM  Interested  In  aald  corporation  or  Its 
aflalz%  the  court  ordered  and  adjudged  that 
tbe  BBld  oorporatlon  be,  and  it  waa  thereby, 
<ll8B0lTed,  and  that  nmUam  M.  Ketoham, 
the  Intwpleadhig  claimant,  was  app<^ted 
pCTmanent  reo^Ter,  and  qualified  as  snoh; 
and  by  vlrtae  of  socb  proceedings  he  became 
rested  with  the  right  and  title  to  all  the 
property,  effects,  and  credits  of  every  de- 
acEiptlon  belonglikg  to  said  corporation,  and 
became  entitled  to  rec^ve  the  said  sum  ot 
so  adndtted  by  said  garnishees  to 
be  dOBt  and  theret(^ore  paid  into  court;  and 
that  1^  plaintiff,  at  tbe  time  of  fba  Benice 
npon  him  of  said  Injnnctional  order,  was  and 
«tffl  Is  a  resident  of  tlie  sl&te  of  New  Tork, 
and  prior  to  the  time  when  said  gsmlshees 
made  and  filed  their  answer  they  bad  notloe 
of  the  appointment  of  the  claimant  as  snob 
reoelTer.  The  dalmant  demanded  judgment 
that  the  olerk  pay  over  said  sum  to  him, 
and  for  his  oosts.  The  plaintiff  demurred  to 
toe  petttkm,  on  the  ground  that  It  did  not 
state  foots  suffldoit  to  ocmstltute  a  canse  of 
action  or  claim  to  the  fund  disclosed  and 
paid  Into  court,  and  for  that  the  claimant 
had  no  legal  capacity  to  maintain  the  peti- 
tion. Motion  was  made  to  strike  out  the 
demurrer  as  frlYOloua,  and  the  court  so  or- 
dered, with  910  costs,  snd  ^t  the  claimant 
have  Judgment,  with  leave  to  the  plaintiff 
to  take  Jasne  upon  said  claimant's  Inter- 
vening petition,  or  such  other  proceedings 
as  he  mWtit  be  advised,  within  20  days. 
Plaintiff  appealed  from  the  order. 

EUetbrock  &  BaJaey^  for  appellant  Wil- 
liams ft  BoUnaon,  for  responduit. 


PINNBT,  J.,  (after  stating  the  facta)  It 
4a  ^ot  disputed  but  that  the  proceedings  In 
Hie  Bopreme  court  of  New  Tork  were  prop- 
erly Instituted  and  conducted,  and  the  dis- 
solution of  the  corporation  regularly  ad- 
Judged,  upon  the  v<dnntai7  application  of  Its 
trustees,  and  the  respondent  appointed  re- 
ceiver of  all  Its  propeo^',  assets,  and  es- 
tate according  to  the  statute  of  that  state, 
with  a  view  of  applying  the  proceeds  equal- 
ly to  the  pnyment  iHC  aB  its  oraditors,  and 
the  distribution  of  any  reridue  equally  to 
and  among  its  stockholders,  ^e  plain- 
tiff in  ttds  action  was  at  the  time,  and 
still  Is,  a  PBddent  and  (dtlsen  of  the  state  at 
New  Tort:,  of  whldi  state  the  oorponitloai 
was  a  dtlzen,  and  he  vras  served  wltti  an 
Injtmotian  In  fliat  proceeding  restraining  him, 
as  a  creditor  of  the  corporation,  trmn  oomr 
mendng  any  suit  against  It  to  enforce  the 
ccdleotion  of  his  debt,  In  order  that  the  prop- 
«rtT  and  assets  of  tiie  corporation  ml^t  be 
properly  and  Judlclcmaly  administered  and 
applied  1^  the  receiver  undw  ttie  authority 
of  the  court  appointing  him,  and  in  flie  reg- 
ular and  orderly  administration  of  Its  es- 
tatoL  The  proceeding  did  not  oantemplate  a 
discharge  of  the  debtor  as  upon  Hie  auiren* 


der  and  apj^tcstlon  of  bis  property  under  in- 
solvent laws,  but  the  pn^rty  of  tbe  corpo- 
raHon  was  passed  and  vested,  pursuant  to 
the  statute,  in  the  respond«it  as  Its  receiver, 
and  the  corporation  was  dissolved,  so  that 
no  other  than  Uie  receiver  had  a  rt^t  to 
assert  or  maintain  any  title  to  it  thereafter, 
and  be  could  do  bo  cHily  for  the  purpose  of 
Its  equal  and  Just  application  to  the  payment 
of  Its  creditors,  and  the  Just  dlvlshHt  of  any 
residue  to  and  among  its  stockholders.  The 
effect  of  such  voluntaiy  disstAnUon  vnw  to 
place  all  its  propniy  and  assets  in  custodia 
legis,  to  be  collected  and  applied  by  the  re- 
ceiver. Then  Is  nothing  in  tbe  statute  of 
New  Y(Mfc,  or  In  this  proceeding  under  i^ 
in  conflict  with,  or  In  oontraventlon  ai  the 
laws  or  puUlo  poUcsy  of  this  state,  as  de- 
clared 1^  its  statutes  and  the  dedatons  of  Its 
courts,  nor  does  the  present  proceeding  inter- 
fere, or  tend  to  inteifwe^  .with  or  prejudice 
the  rii^ts  aC  any  dtlsen  of  this  stateu  The 
case  concrans  dUaens  of  New  Tork  alone, 
the  garnishees  having  paid  the  fond  into 
court  and  been  discharged.  The  case  Is 
therefore  free  from  all  objections  which, 
the  general  cnirent  of  auth<Hlty.  might  pre- 
vent or  Induce  the  courts  of  Wisconsin  to 
refrain  fnnn  glvlnfi^  in  a  i^xlt  of  Just  In- 
terstate comity,  the  ssme  force  and  eltect 
here  to  the  proceedings  In  tiie  siq>reme  court 
of  the  state  of  New  Yoric  in  question  as 
would  be  accorded  to  them  there.  There  are 
many  cogent  reasons.  In  our  Judgment,  why 
vre  should  acoord  to  them  such  ^eot  npon 
principles  of  comity.  The  sltnatlon.  In  brief. 
Is  that  after  the  plaintiff  had  been  raijolned, 
by  a  competent  court  of  the  Jurisdiction  in 
vriiidi  be  resided,  frran  bringing  any  action 
against  the  corporation,  his  debtor,  tor  thfe 
recovery  of  any  sum  of  money,  so  that  be 
should  not  obtain  any  undue  pr^erence  ovec 
Its  other  creditors.  In  violation  ot  the  purpose 
and  policy  of  tbe  law  of  New  YoA  snd  the 
proceeding  thus  instltnted,  and  after  an  ad- 
judication absolutely  disscfivlng  the  corpom- 
tk>n  had  been  made,  and  after  the  title  to 
Its  propHly,  ^ects,  and  credits  had  been 
vested  In  the  claimant  as  such  recdver,  the 
{daintlff  come  Into  the  dnnlt  court  of  this 
state,  and  commenced  on  acUiu  to  recover 
his  demand  against  a  dissolved  ooitwratlon 
The  questicm  la  one  wholly  between  parties 
redding  In  New  Yoric,  snd  bound  by  the  pro- 
ceedings in  questlMi.  ndtiier  of  whom  is  In 
any  podtion  to  invdre  the  asdstanoe  of  the 
courts  of  this  state  to  defeat  or  deny  fun 
effect  to  the  proceeding  in  New  York,  or  the 
title  resulting  from  it  It  is  dear  ttat  the 
adjudlcathm  of  dlasolutlim,  and  the  appoint- 
ment of  the  recdver  Testing  In  bim  the  title 
to  the  choee  In  action  In  question,  were  bind- 
ing on  these  parties,  and  the  courts  of  New 
York  would  have  enforced  the  recelTer^ 
title  had  this  controversy  originated  thers, 
T^e  plaintiff  asks  us  to  aid  him  in  violating 
the  law  of  his  own  states  and  evading  the 
process  of  Its  courts.  Our  own  cttlaens,  in  a 
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proper  case,  would  no  doubt  be  protected^ 
■calnst  the  effect  of  such  extra territoriiil  act* 
■nd  axljndlcation.  If  injurious  to  their  Inter- 
esta,  or  in  conflict  wiOi  tbe  laws  and  pnbllo 
policy  of  WisctHisln,  and  effect  would  not  be 
giTm  to  It  at  the  expense  of  Injustice  to 
our  own  dtizois.  The  transfer  of  this  debt, 
valid  In  New  Yotk,  nniBt,  we  tlilnlc,  be  held 
▼slid  (Ha  principles  of  comity  here.  When, 
therefore,  the  garnishee  process  was  served, 
tliMe  was  no  debt  due  to  the  oorporation 
upon  ^rtdcb  It  oonM  act,  and  tha  numey  that 
has  been  paid  Into  oonit  btiimsB  to  the  re- 
oetTer  claimant;  and,  no  principle  of  puMlo 
pcdlcy  or  rlt^ts  of  (dttsens  of  WisocniBln  lit- 
terveiODe,  by  a  fair  and  liberal  esMt  c£ 
onnlty  our  fxmrts  on^t  to  ^ve  tlie  same 
force  and  effect  to  the  proceedings  In  ques- 
tioa  as  ther  would  bare  In  the  courts  of  New 
York. 

Tbe  tendent^  of  modem  adjudications  Is  In 
favor  ot  a  liberal  extension  of  Interstate 
oomlty*  and  against  a  narrow  and  provincial 
policy,  which  would  deny  proper  effect  to 
Jodidftl  proceedings  of  sister  states  under 
flieir  statutes  and  rt^ts  rlalmed  under  them, 
rimply  because,  technically,  they  are  foreign, 
and  not  domestic.  In  the  recent  case  of 
Oole  T.  Cmmlngham.  133  U.  S.  107,  10  Sup. 
Ct  Bep.  260,  the  subject  was  very  fnlly  cour 
ridered,  and  the  various  cases  were  cited; 
and  tt  was  there  held  Uiat  a  creditor  who  la 
a  aXixen  and  resident  of  the  some  state  with 
Us  debtor,  against  whom  Insolvsit  proceed- 
ings bftve  been  tnstltated  In  said  state.  Is 
bound  by  the  assignment  of  the  debtor's 
property  in  su<di  proceedings,  and  if  he  at- 
tempts to  attach  or  seize  the  personal  prop- 
«ty  of  the  debtor,  situated  In  anothn-  state 
and  emlnaoed  in  the  assignment,  he  may  be 
restrained  by  mjnnctimi  by  the  courts  of  the 
■(ate  in  whidb  he  and  his  debtor  realde;  that 
every  state  exerdses;  to  a  geeateF  or  less  ex- 
tent, as  It  deems  eKpedUoit,  the  comity  of 
glvlnx  tiEect  to  the  Insolvmt  proceedings 
of  othen  states,  and  where  the  transfer  of 
Oie  deMw*B  propwty  is  tiie  result  of  a  Judi- 
cial proceeding,  as  a  general  rule,  no  state 
wfll  carry  It  into  effect,  to  the  prejudice  of 
Us  own  citizens.  BeyiuAdB  v.  Addoi,  186  U. 
&  863,  354.  10  Sup.  GL  Bep.  843.  In  Bagby 
V.  Railroad  Co.,  86  Fa.  St  201,  tt  was  held 
that  where  a  receiver  of  a  corporation  has 
beea  appointed  by  a  court  of  competent  Jurls- 
dlotton  In  another  states  a  creditor  who  le- 
ddes  Id  that  states  and  Is  bound  by  the  de- 
eree  of  its  court  appointing  the  recelrer, 
cannot.  In  an  attaiflanrot  or  necution,  re- 
oover  Uie  asssti  <tf  the  CMrporaflmi  In  another 
state,  which  the  receiver  clfllms.  In  Bacon 
T.  Home,  12S  Pa.  St  452.  468,  16  Atl.  Bep. 
T94,  spealElng  to  tiib  point  the  court  said: 
"As  before  observed,  both  of  these  parties, 
piahitlffe  and  defendant  are  residents  of  New 
York.  They  come  Into  tUs  .  state  to  obtain 
an  advantage  our  law  which  they  could 
not  obtain  by  ftuSr  own.  They  are  jseeUng 
to  mSUty  I3b»  law  of  ttietr  own  stated  and 


ask  flte  aid  of  our  court  to  do  so.  TbS» 
they  cannot  have.  If  for  no  other  reason, 
it  Is  forbidden  by  public  pcUcyt  and  th» 
comity  which  exists  between  the  states.  Thl» 
comity  will  always  be  aiforced  vituai  It  does 
not  conflict  with  Oie  rii^ts  of  our  own  clt* 
Izens."  To  ttie  same  effect  is  the  case  of 
In  re  Walte,  00  N.  Y.  438,  488^  448.  2  N.  E. 
Rep.  440,  and  also  Phelps  v.  McG^mn,  128 
N.  7.  641,  25  N.  D.  Bep.  864,  In  Toronto 
Genenl  Trust  Oo.  v.  Ghlcago,  B.  &  Q.  B. 
Oo^  128  N.  T.  87,  47,  25  N.  B.  Bep.  106,  It 
was  said  that  "foreign  receivers  and  as> 
signees,  taking  their  tide  to  property  by 
Tlrtue  of  fwelgn  laws  or  legal  proceedings 
In  foreign  courts,  may  come  here  and  main- 
tain suits  In  our  courts  when  they  do  not 
come  In  conflict  with  the  rights  or  Interests 
of  domestUs  creditors;"  and  the  general  rule 
laid  down  In  Bank  v.  lACombe.  84  N.  T.  867,. 
must  becona'dered  asquaUfled  by  these  eaaes. 
The  same  doctrine  Is  laid  down  in  Wood- 
ward V.  Brooks,  128  BL  222,  20  N.  B.  Bep. 
680.  -when  it  Is  held  that  if  an  assignment 
Is  valid  in  the  state  where  made.  It  will  be 
enforced  In  another  state  as  a  matter  of 
c<xnlty,  but  not  to  the  prejudice  of  the  cit- 
izens ct  the  latter,  who  may  hare  demands 
against  the  assignor;  that  while  It  is  con- 
trary to  public  ptrticy  to  allow  the  property 
of  a  nonresldait  debtor  to  be  withdrawn 
from  the  state,  and  thus  oomp^  creditors  to 
se^  redress  In  a  foreign  Jurisdlctlcm,  yet  for 
all  other  purposes  between  the  citizens  of 
the  state  where  the  assignment  is  made.  If 
valid  by  the  lex  lod.  It  wiU  be  carried  Into 
effect  by  tbe  oouita  ut  Bllm^;  and  this 
rule  la  hdd  not  to  be  In  omfllct  with  Bhawn 
V.  Pearce,  110  HI.  850.  The  asrignment  tn 
this  case  was  voluntary,  tt  Is  tme.  and  not  by 
proceedings  In  Invltnm. 

We  are  unable  to  see  np<m  what  substan- 
tial ground  It  can  be  maintained  that  the 
tide  of  Uie  receiver  In  this  case,  founded 
upon  the  voluntary  dissolution  of  the  corpo- 
ration, does  not  stand  on  equally  as  favor- 
able ground  as  that  ct  an  assignee  for  the 
benefit  of  creditors.  Arsons  v.  Insurance 
Co.,  31  Fed.  Bep.  806;  Rtilfe  r.  Bundle.  lOA 
U.  S.  222,  225;  Williams  v.  HintermelBter. 
26  Fed.  Rep.  889.  Ih  Bank  v.  HoCleod,  38 
Ohio  St  174,  it  waa  held  that  a  receiver  ap- 
pointed under  the  authority  of  the  court  of 
<me  state,  and  vested  with  the  title  to  prop- 
erly temporarily  In  another,  ml^t  under  the 
oomity  between  states,  by  an  action  brought 
In  the  latter  state  In  his  own  name,  assert 
his  right  to  the  possearion  of  It  where  such 
right  was  not  In  omfllct  with  tiie  rights  of 
the  dtizcau  of  the  latter  states  nor  against 
the  policy  of  Its  lavra;  nor  Is  thwe  anything 
in  the  case  of  McClure  v.  OampbeU,  71  Wia. 
360,  37  N.  W.  Bep.  343.  in  conflict  with  this 
oooidhislon.  Mr.  Justice  Lyon  had  In  view 
In  that  case  the  qnestlMi  of  giving  effect  to 
fordgn  InsolvencQT  promedlngs  resulting  In  a 
disoharge  of  the  debtor  prejudicially  to  the 
Intereate  of  dtlaens  at  the  state  ^Aereln  the 
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aairignee  attempted  to  enforce  the  assl^n- 
meot  In  Filkins  t.  Nnnnemacher,  (Wis.)  61 
N.  W.  Bep.  78,  the  questi<»i  was  wheOier  Ju- 
dicial ounlty  would  allov  a  reo^ver,  ap- 
pointed In  a  credittwB*  eait  In  anoCber  state, 
to  mflintTjin  a  suit  In  Wlacousln  to  set  aside 
an  alleged  fraudulent  conveyance,  from  the 
debtor  to  the  defeoidant,  of  propnly  vtitbin 
the  latber  states  and  presented  an  enOrelr 
different  question  from  the  one  In  this  case, 
which  U  whether  a  foreign  receiver  can  be 
heard  to  assert  In  the  courts  of  this  state 
a  title  to  property  which  he  claims  by  an 
assignment,  vaUd  and  binding  acalnst  all  the 
parties  to  the  UtlgaU<Hi.  and  Is  more  nearly 
analogous  to  the  question  Involved  and  de- 
cided in  Cook  V.  Van  Horn.  81  Wis.  291,  BO  N. 
W.  Bep.  893.  The  question  Is  not  materially 
different  from  that  involved  In  Smith  v.  Rail- 
way Co.,  23  Wis.  267,  where  it  was  deter- 
mined that  ^eot  would  be  given  by  the  courts 
of  tills  state,  anbjeot  to  the  qualifications 
here  stated,  to  an  asdgnment  mode  in  anoth- 
er state  by  a  party  In  order  to  avoid  Impris- 
onment In  proceedings  supplemental  to  execu- 
tion for  refusal  to  apply  rl^ts  in  action— cor- 
porate stock»— to  the  paymoit  of  a  Judgment; 
and  It  Is  evident  that.  If  the  title  depended 
wholly  upon  the  coer<dve  power  of  the  court, 
the  result  would  have  been  the  same.  The 
pfllndple  Is  universal  that  the  assets  of  in- 
solvent oorporatloQs  are  to  be  regarded  as  a 
trust  fund  for  the  benefit  of  all  the  creditors, 
and  *ihat  kind  ot  diligence  by  which  one 
^editor  of  an  Insolvent  corporation  secures 
to  hlmadf  a  prtor  right  to  Its  property,  and 
an  unequal  advantage  over  the  other  credit- 
ors^ Is  without  m^t,  and  more  selfish  than 
Just"  BalUn  r.  Loeb,  78  Wis.  401,  47  N.  W. 
Bep.  B1&  The  public  poUqy  of  Wisconsin 
and  New  York  tn  this  respect  are  In  aooord. 
For  these  reasons  we  are  of  the  opinion  that 
the  claim  of  the  receiver,  as  stated  In  his  in- 
tervening petition,  to  the  fond  in  court,  must 
be  sustained,  and  that  the  drcolt  court  prop- 
erly ovamiled  the  plaintiff's  dwuirrer 
«lierat(K 


INGRAHAM  et  al.  v.  CHAMPION. 
(Sopreme  Goml  of  Wiscon^    Jan.  81,  1883.) 

JfDttMRNT— Revival  nv  MuTinx. 

Plaintiffls  moved  to  revive  a  Judgment 
lhat  ma  abont  to  expire  under  the  statute  (rf 
UmltatiooL  so  that  it  ml^t  be  "a  subalBtiog 
judgment  after  such  expiration,  and,  in  ac- 
cordance with  such  motion.  It  was  adjudged 
that  it  be  renewed  and  revived,  and  "be  dock- 
eted anew,  as  thou^  coOHidered  in  tliia  court 
this  day,  and  tliat  execution  may  Issue  to  col- 
lect the  same,  as  thon^  said  Judgment  had 
thla  day  been  rendered  and  entered  in  this 
court"  Held,  that  the  Judfonent  was  a  nullity, 
the  proceeding  being  to  obtain  a  judgment  on 
the  former  one  on  a  mere  motion,  wmch  Rev. 
St.  I  2916,  prescribes  mast  be  done  by  so  ao- 
tion  at  law,  on  leave  of  the  court. 

Appeal  from  circuit  court.  La  Fayette  ooon- 
ty;  George  Clementson,  Jiulge. 
Actlom  1^  GranvUle  8.  Ingiaham  ud  oth- 


ers against  Charles  B.  Oliampton.  From  aa 
order  granting  a  moticn  to  revive  a  Jodf- 
m«it  entered  against  him.  dstoidant 

peala  Reversed. 

Wilson  &  Martin,  (Calvert  Spensley,  of 
counsel.)  for  appellant  W.  B.  Carter,  for  re- 
spondrata. 

ORTOX.  3,  This  Is  a  motion  (the  notice 
thereof  shortened  to  three  days,  by  a  rule  to 
show  cause)  to  revive  the  judgment  in  the 
above  case  so  that  It  may  be  "a  subsisting 
Judgment."  after  it  has  been  barred  by  the 
statute  of  limitation  of  20  years.  The  mo- 
tion Is  based  upon  an  affidavit  of  W.  B.  C5ar- 
ter,  Ksq.,  the  attorney  of  the  plaintiffs,  which 
states  substantially  the  following  facta:  <1) 
The  judgment  was  rendered  on  the  7th  day 
of  December,  1870,  for  tBSQ-^.  BnA  no  part 
thereof  has  ever  been  paid,  and  it  Is  still  sub- 
sisting and  valid,  hat  It  wiU  expire  by  limita- 
tion December  7.  189a  (2)  The  plalntiffH 
have  recently  obtained  leave  of  the  court  to 
issue  execution  on  said  Jodgment;  and.  by 
virtue  of  said  wtecution,  they  have  caused 
the  Interest  of  the  defendant  in  certain  real 
estate,  lately  devised  to  him  in  the  will  of 
his  mother,  lately  deceased,  to  be  levied  Qp- 
on,  and  sold  at  ezecation  sale  by  the  riierlff 
of  said  county,  on  the  2ath  day  of  November. 
1890,  to  the  plalntlffa,  at  the  sum  due  on 
said  Judgment,  with  costs  of  sale.  (S>  The 
plaintiffs  cannot  obtain  title  to  said  intovst 
of  the  defendant  in  said  land  until  the  end 
of  15  months  after  said  ssle;  and  there  are 
doubts  whether  said  Interest  could  be  l^raBy 
sold  under  said  execution.  (4)  The  defend- 
ant has  never  had  any  property  which  coold 
be  levied  on  since  the  date  of  said  Judgment, 
and  has  none  now  outside  of  said  Interest. 
(5)  It  Is  necessary  that  said  judgment  be  a 
subsisting  Judgment  during  said  15  months* 
time  of  redemption,  until  the  question  of 
what,  if  any,  interest  the  plaintifla  obtained 
in  said  real  estate  by  said  purchase  at  exe- 
cution  sale  Is  judicially  determined.  The 
prayer  Is  that  said  judgment  be  revived. 
Such  revivor  must  be  understood  to  mean  a 
new  judgment,  or  one  that  will  subsist  long^ 
after  the  old  judgment  Is  barred  by  the  stat- 
ute of  limitation.  It  cannot  mean  that  the 
Iwr  of  the  statute  should  be  removed,  and  so 
the  court  evidently  understood  It  when  it 
rendered  its  Judgment  on  the  motion.  The 
whole  proceeding  is  unique  snd  anomalous, 
and  the  Judgment  follows  It  strictly.  The 
judgment  is  that  'It  Is  considered,  adjudged, 
and  ordered  that  the  said  Judgment  be,  and 
the  same  is  hereby,  renewed  and  revived: 
and  It  is  further  conddered,  ordered,  and  ad- 
Judged  that  the  same  be  docketed  anew,  as 
though  considered  In  this  court  this  day,  and 
that  execution  may  issue  to  collect  the  same, 
as  though  said  Judgment  had  this  day  been 
rendered  and  entered  in  this  court;"  dated 

I the  Cth.day  of  December,  1S90,  two  daya  on- 
ly before  the  old  Judgment  would  be  barred 
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br  the  sliitutft.  This  lodgnwnt  li  very  in- 
tonnflt  but  it  Is  subetautlally.  and  In  effect,  a 
new  Judgment  on  the  former  one;  and  ao 
it  must  be  In  order  to  subsist  until  the  ex- 
Iiiratlim  ut  said  15  months.  It  la  not  a  mo- 
tion to  obtain  an  execution  rfmply.  The 
plaintiffs  had,  a  diort  time  before,  obtained 
leave  to  Issue  an  execution  on  motion.  T^e 
proceeding  is  to  obtain  a  Judgment  on  the 
Conner  <»e  (Hl  a  mere  motion.  The  proceed- 
ing la  not  only  unlcnown  to  any  law  or  prac- 
tice, but  Is  in  violation  of  law.  and  without 
any  Jurisdiction  of  the  court,  and  the  Judg- 
ment Is  a  nullity.  (1)  To  obtain  a  new  Jndg^ 
ment  on  a  former  one  must  be  Iqr  an  acti<m 
at  law,  on  leave  of  tlie  court  Section  2916, 
BoT.  St  The  above  Judgment  Is  In  vlolatlou 
ol  said  statute.  ^)  To  obtain  leave  to  Issue 
an  execution  by  motion  under  the  statute 
(section  2968,  Rev.  St)  is  a  snbvtltate  of  the 
proceeding  at  common  law  for  ttie  same  pur- 
pose by  wilt  of  scdre  fiudas.  Mariner  v. 
OMm,  16  Wla  468.  (3)  To  obtain  an  execu- 
tim  on  a  Judgment  "after  a  year  and  a  day." 
or  after  the  time  fixed  by  tbe  statute  ^  this 
state  fire  years)  in  wUch  to  Issue  an  execu- 
tion has  expired,  the  appropriate  proceeding 
was  sctare  facias;  and  that  was  the  nai/B 
VK  ot  the  wilt  on  Jui^ments.  Aiber  muSi 
time  has  expired,  the  Judgment  was  dormant 
merely,  and  not  extinguished  or  barred  by 
tbe  statute;  and  the  use  of  the  writ  of  scire 
Cadas  was  to  revive  the  Judgment,  so  that  an 
execution  mii^t  Issue  on  It.  The  writ  con- 
stitntea  the  dedaratitm  to  be  pleaded  to  or 
answered  as  in  other  actions.  It  la  Issued  by 
the  clerk,  and  addressed  to  tiie  sheriff,  com- 
manding him  to  make  known  to  the  defend- 
ant to  come  In  and  show.  If  be  can,  why  an 
execution  should  not  Issue  on  the  Judgment 
It  Is  not  a  new  action,  but  a  continuance  of 
the  old  one.  Jac.  Law  Diet,  Bouv.  Iaw 
Diet,  and  And.  Law  Diet,  tit  "Sdre  Padaa;" 
Blng.  Bx'ns,  129;  2  Freem.  Judgm.  444; 
Black,  Judgm.  498;  12  Amer.  &  Bog.  Enc. 
Law,  150h;  Adams  v.  Bowe,  11  Me.  80;  Den- 
egre  t.  Haun,  13  Iowa,  240;  Ghallenor  v. 
Ifllea,  7S  lU.  7S;  Gray  v.  Thrasher,  1(H  Mass. 
373;  Hatch  t.  Eustls,  1  GaU.  160;  Fltzhugh  v. 
Blake,  2  Cmnch,  G.  O.  37;  Murray  v.  Baker,  6 
B.  Mon.  172;  Conyngliam  Tp.  v.  Walter.96  Pa. 
St  85;  McRoberte  v.  L^on,  (Mich.)  44  N.  W. 
Bep.  160.  (4)  The  only  Judgment  In  scire 
facias  Is  that  the  plaintiff  have  execution, 
and  it  is  emH*  for  the  court  to  proceed  to 
render  a  new  Judgment  1  Bladt,  Jndgm. 
ttSb  (5)  The  remedy  by  «dre  Cadas  Is  now 
found  under  Hxe  statute  (section  8468,  Rev. 
St)  which  prescribes  the  form  of  the  action. 
<;amercm  t.  Tonni^  0  How.  Pr.  872;  Hnmls- 
ton  V.  Smltti,  21  CaL  129;  State  v.  Messmore. 
14  Wis.  116.  (6)  The  remedy  by  sdre  fades, 
and  by  action  on  the  Judgmmt  to  obtain  a 
new  one,  are  so  different  that  a  pending 
edreCadaa  cannot  be  pleaded  in  abatement  of 
on  action  at  the  Judgment  Garter  v.  Col- 
nan,  12  Ired.  274;  12  Amer.  ft  Bng.  Bnc  Law, 
148^  SoiA  are  tbB  nature  and  bcihw  of 


these  remedies,  and  It  Is  very  dear  that  the 
proceedings  in  this  case  are  not  witliln  an; 
one  of  them.  The  plaintiffs  did  not  wish  to 
merdy  obtain  an  execution,  because  (1)  tliej 
had  already  obtained  It  by  motim  mider  tk« 
statute;  and  because  It  would  not  con- 
tinue tiie  Judgment  b^ond  tbe  period  ci 
limitation,  or  ^ve  them  a  new  one.  But 
nererthele^  they  obtained  a  new  Judgment 
on  this  motion,  vrithoat  actUm  or  leave  ot  the 
court  to  commence  an  action.  TbSa  is  «iou^ 
to  show  the  error  of  this  proceeding  and 
Judgment  But  tiie  plaintiffs  show  that  their 
Judgm^t  has  been  satisfied  and  dlsdmrged, 
and  th^  are  not  entitled  to  take  any  pro- 
ceeding on  It  They  purchased  the  luad  lev- 
led  on,  and  sold,  In  satlatactbm  of  tbetr 
whole  debt  and  costs.  "A  sale  of  real  or  per- 
sonal property  under  executlcm  Is  a  satlafao- 
tion  of  the  Judgment  to  the  exttat  realised 
on  it"  Halcombe  v.  Loudermllk,  8  Jcntes, 
(N.  c.)  491;  12  Amer.  &  Bug.  Enc.  Law, 
150d.  "When  the  property  of  the  Judgment 
debtor  has  been  purchased  by  the  plaintiff 
hlDuelf,  for  ihe  amount  due,  the  Jtidgmoit  la 
wholly  satisfied."  2  Black,  Judgm.  1010; 
Kldnhenz  v.  Phelps,  6  Hun.  608.  "A  Judg- 
ment which  has  be^  satisfied  1^  payment 
cannot  be  restored  or  kept  alive  In  Mder  to 
secure  other  llabiUtlea"  12  Amer.  A  Kag. 
Enc.  Law,  ISOa,  and  note  6;  Tmscott  v. 
King,  6  N.  T.  147;  Troup  v.  Wood,  4  Johns. 
Ch.  228:  Pdrce  v.  Black.  105  Pa.  8t  342. 

It  Is  somewhat  difficult  to  determine  what 
the  final  adjudication  of  this  matter  In  tiM 
circuit  coiat  ouj^t  to  be  called.  Ttie  defoid- 
ant  appeals  from  It  as  an  order;  but  it  Is 
certainly  more  than  a  mere  order  to  Issue  ex- 
ecution. "It  is  considered  and  adjudged  that 
the  Jtidgment  be  renewed  and  revived."  "Tt 
la  further  considered  and  adjudged  that  the 
same  be  docketed  anew,  as  thongh  rendered 
in  tids  court  this  day."  "Execution  may  Is- 
sue to  collect  the  same  as  thongh  the  sold 
Judgment  had  this  day  been  rendered  and 
entered  in  this  court"  This  language  dearly 
gives  this  adjudication  the  effect  of  an  orig- 
hial  and  final  judgment  Whatever  it  must 
be  called.  It  was  intended  to  subdst  and  re- 
main a  judgment  In  effect  after  the  former 
judgment  was  barred  by  the  statute.  The 
order  and  Judgment  of  the  drcnlt  comt  ap 
pealed  from  are  reversed,  and  the  cause  re- 
manded, wltii  tbe  direction  to  diamdsi  tha 
petition  and  proceedbigs. 


WIRTH  V.  BARTBLL. 
(Supreme  Gonrt  oi  Wisconsin.   Jon.  81«  ISOft.) 

MiuoiMDEB  or  Caosbs— Elictioh  Arm  Tmui>- 
Dehurrer  Ore  Tbmus. 
1.  Where  a  ilnKle  count  of  a  complaint  con- 
t&ing  two  causes  of  action,  one  In  tort  and  the 
other  in  contract,  and  plaintiff  is  allowed,  over 
defendant's  objection,  to  introdoce  erldenoe  to 
■ustain  both  causes,  the  error  is  not  cured  by 
phdntifTs  deetion,  after  the  trial,  to  recover  In 
ooatvaet  Mdy*  when  the  Judgment  rendered 
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docs  not  limit  plaintiffs  recoyery  of  ooita  to 
those  incnrred  in  the  action  in  contract. 

2.  Where  an  action  is  brought  before  a  jus- 
tice it  Is  not  too  late  to  raise  the  question  of 
misjoinder  of  Inuei  on  a  Aemamt  on  tenna  In 
the  droof  t  court  on  ivpeaL 

Appeal  from  drcnit  eonrt;  Fond  dn  Lao 
county;  N.  S.  GUson,  Judge. 

Action  by  Michael  Wlrth  against  Joseph 
Bartell  for  the  recovery  of  money.  From  a 
Judgment  for  plalntlfl,  defendant  appeals. 
Reversed. 

Phelps  &  Watson,  for  appellant  Duffy  ft 
McGrorj,  for  respondmt 

ORTON,  3.  The  action  was  Inon^t  be- 
fcwe  a  justloe,  and  Uie  plalntUTs  canae  of 
aotloa  cmidsted  of  an  amonnt  due  on  setUe- 
ment,  December  28,  1885,  96.90,  and  of  sev- 
eral Itema  of  book  aooonnt  dnoe  then  of 
987.42,  and  of  several  trespasses  by  the  de- 
fendant's animals,  doing  damage  to  plain- 
tiff's OTDpflr  and  of  a  perscmal  trespass  by 
breaking  the  plalnWTs  gate  and  fenoes,  of 
the  aggregate  damages  of  |68;  making  in  all, 
91013S.  The  defendant  demurred  to  Uie 
complaint  on  account  of  several  causes  of 
action  being  improperiy  united.  The  justice 
entnedt  'Votlon  ororuled.**  ^nie  defendant 
pleaded  setrOfliB  of  9126.00.  Tbs  jury  found 
a  T»dlct  of  91.10  in  favor  of  the  defendant, 
and  Judgment  was  entered  by  the  Justice  for 
the  amount  of  the  renlict  and  987.42  costs. 
Hie  i^alnUff  appealed  to  the  county  court 
of  F<md  du  Lac  county,  and  a  <Aiange  of 
venue  was  taken  to  the  circuit  court  of  sold 
county.  Tlie  propw  affidavit  was  made  fw 
a  new  trial  on  the  merits.  The  case  was  re- 
ferred to  D.  D.  Snttmland,  Esa.,  as  referee, 
to  hear,  try,  and  determine.  Before  any  evl- 
doice  was  offered,  tlie  defendant  "objected 
to  any  evidence  under  the  complaint,  on  the 
ground  that  it  states  no  cause  -  of  action; 
and  on  the  farther  ground  tbat  two  or 
more  eaoses  of  action  were  improperly 
united."  The  objection  was  overruled.  The 
defendant  then  asked  leave  **to  amend  his 
answer  by  stating  the  same  objection,  tliat 
two  causes  of  action  were  Impn^rly  unit- 
ed," which  was  draded.  The  defendant  Hkea 
"demanded  that  the  plaintiff  elect  as  to  the 
canse  of  action  to  be  relied  upon,  elfiier 
in  tort  or  contract,"  which  was  also  re- 
fused. The  defendant  then  moved  "that  no 
evidence  be  admitted  until  Qie  plaintiff 
electa  wUch  grotmd,  tort  or  contract^  he 
will  proceed  under,"  which  motion  was  ot»- 
ruled.  The  plaintiff  introduced  evidence  to 
sustain  his  action  on  the  book  account  in 
omtract,  snd  also  to  sustain  his  cause  of 
action  for  damages  by  reason  of  the  tres- 
passes of  defendant  and  his  animals,  under 
the  repeated  objections  the  defendant 
After  the  conchidon  of  the  tesUmony.  and 
btfore  the  decision  of  the  referee,  the  plain- 
tiff's attorneys  filed  a  written  "waiver  of 
ttie  rl^t  to  recover  for  tlie  torts  mentioned 
In  the  oomptalnt,"  without  notice  to  the  a^ 


tomey  of  the  defendant  The  referee  found 
for  the  plaintiff  the  amount  of  sodi  settle^ 
ment  of  90-06  and  items  of  book  account, 
amounting  to  92.S7.  maUng  in  all  90>63,  and. 
with  interest  Uiereon,  914,  less  91<B0,  defend- 
ant's set-offs.  The  report  of  the  refraee  was 
confirmed  by  the  court,  and  judgment  was 
rendered  for  tiie  plaintiff  for  912.60  dam- 
ages and  917&03  costs.  The  defendant's  mo- 
tions and  objections  before  the  referee  to 
get  rid  of  the  tzlol  at  both  ta  these  cniise« 
of  action  together  were  renewed  before  the 
court  and  proper  exceptions  taken.  The 
most  important  and  material  error  in  the 
record  affecting  tka  Judgment  is  tbe  trial 
of  both  of  tliese  causes  of  action  after  the 
repeated  attempts  of  the  defendant  to  avoid 
it  The  bill  of  costs  is  propmrttonatdy  very 
large,  and  was  incurred  as  much  or  more  in 
the  trial  of  the  trespasses  complained  of  as 
or  than  in  the  trial  of  the  cause  of  action 
hi  contract  and  yet  the  court  rendered  Judg- 
ment only  in  the  latter  case.  The  oltjectton 
taken  thweto  in  tiie  justtce's  court  Is  not 
material,  for  the  defendant  obtained  a  Jodg- 
moit  The  defendant  certainly  used  every 
possible  means,  and  made  rapeated  attempto 
in  the  circuit  court  to  avoid  the  trial  of 
these  miajolned  causes  of  action,  but  failed. 
It  was  too  late  for  tiie  pUUnUff  to  cure  the 
mischief,  after  the  trial,  by  tfecttng  to  pro- 
ceed on  the  cause  ot  action  In  contract 
only,  and  after  most  of  the  costs  and  ex- 
penses had  been  incurred  in  flie  trial  of 
the  trespasses,  without  allowing  tile  defend- 
ant to  recover  his  costs  on  the  latter  tsaues. 
or  at  least  limiting  his  own  recovery  of  costa 
to  such  as  were  made  in  tiw  trial  of  the 
cause  of  action  In  contract  But  It  was  Im- 
posdble  to  do  Oils.  Sndi  a  divitfon  or  sepa- 
ration of  the  costs  could  not  taavebeoi  made. 
The  error  was  deariy  fatal  to  the  Judgmtmt 
First  If  this  objectlim  had  not  been  taken 
before  the  Justice,  it  was  not  too  late  to 
raise  the  question  <m  a  demurrer  ore  tonus 
In  fbs  circuit  court  on  appeal.  Martin  t. 
Atkinson.  64  Wis.  498,  25  N.  W.  Rep.  665. 
Second.  These  two  causes  of  action  were 
Improperly  united,  and  that  was  good 
ground  for  a  demurrer.  Section  2040,  Rer. 
St  "A  ringle  count  of  a  complaint  cannot 
be  permitted  to  contain  causes  of  actton  of 
two  different  kinds;  as  one  In  tort,  and  one 
for  money  demand  on  omtract"  Supervis- 
ors T.  Decker,  80  Wla.  624;  Gary  t.  Wheeler, 
14  Wla.  805.  Whoe  the  action  la  both  In 
contract  and  for  tort,  the  plaintiff  should 
have  amradcd  hla  complaint  and  atmck  out 
one  of  the  eauaes  of  action  and  proceeded 
on  the  other.  Rerce  t.  Oar^,  87  Wla.  2^ 
Causes  of  action  ex  delicto  and  ex  caa- 
tracto  cannot  be  tried  in  one  action,  for  ex- 
ecution on  the  Judgment  on  flw  former  l» 
against  the  body,  and  on  the  other  against 
property.  Anderscm  t.  Caae.  28-  Wis.  606. 
The  referee  should  have  ruled  that  the  plain- 
tiff elect  on  whldt  cause  at  action  he  would 
proceed;  but  instead  of  doing  mt,  be  om^ 
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rated  ttvoy  obdectkm,  aid  refnaed  emry  de> 
■mud  of  tiie  deCoidmnt  for  Booh  pnrpoae. 
Had  the  (drenit  uuH  affirmed  the  raUneB  of 
the  nttn».  The  Jndi^cat  of  the  drcuit 
oMTt  !■  rwMMd,  Hd  tin  gsdm  woumded 
for  ft  nev  MftL 


TOWN  OP  ETTRICK  1^  TOWN  OP 
BANOOB. 

(Soprame  Court  of  WIkmdiIil  Jml  81,  18B3.) 

Paupbhs  —  LiautLiTX  roit  8i>'Ppoht  —  Noticb  to 
Town— AcTiOM  Ftm  Maintssancb. 
LThe  bead  of  a  famUr;  who  owns  160 
acnfl  of  prodactiTO  farm  land,  worth  ¥800,  he- 
rides  cattle  and  considerable  other  personal 
fiQperty,  to  not  a  "poor  person,"  for  whose 
support  the  town  in  which  he  has  a  legal  set- 
tlement Is  liable,  ander  Rev.  St  J  1499.  Town 
of  atiine  r.  Olry  of  Sheboygan,  52  N.  W.  Hep. 
444.  ft>  Wis.  afli!.  followed. 

2.  The  father  of  an  adult,  who  is  so  weak 
inentallf  that  he  is  Incoupetent  to  handle  moa- 
19,  la  a  prefer  penon  to  receire  money  for  the 
saRNtrt  of  such  adult. 

3.  Hie  tect  tliat  a  town,  ta  which  one  L 
fesa  a  legal  settlement,  had  made  agreements 
wUch  recognized  him  as  a  pauper,  and  con- 
tiibutBd  to  his  suppmi;  does  not  estop  it  from 
deajing  that  he  is  a  paugrer,  after  notice  to  the 
tun-u  in  which  he  lived  that  it  would  disooD" 
dnae  snch  support. 

4.  Rev.  St.  I  1514,  prortdes  that  when  a 
senoa  becomes  a  chsrgB  on  a  town,  having  no 
tr^l  settlement  therein,  the  town  In  which  he 
has  a  legal  settlement  shall  be  liable  for  Mb 
njpport,  and  shall  be  notified  to  take  charge 
of  mm,  boc  if  the  town  receiving  snch  notice 
■hatl  denr  Its  liability  in  writing,  and  serve 
■ach  denial  on  the  town  giving  the  notice,  an 
iction  for  maintenance  shall  be  commenced 
vtthio  three  months  thetvafter.  BM,  that  the 
ftilnre  to  serve  suoh  notice  doe»  not  bar  a 
town  from  defending  snch  an  aatioa. 

5.  It  is  not  necessary  to  file  an  itemized 
dalm  with  the  town  in  which  the  pauper  has 
a  legal  aettleoMit,  before  an  actfoo  can  be 
maintained,  since  Rev.  Sl  i  824.  providing  that 
no  action  shall  be  commenced  against  a  town 
sn  a  claim  for  money,  until  filed  witib  the  town 
(lerk,  to  be  Md  beftwe  the  Imrd  of  aadlt,  does 
■ot  apply,  tot  the  wedal  proriabma  «C  aactton 
1514  controL 

Appeal  fnom  drcnlt  court,  L*  Oft—o.  ooon- 
tfi  Robert  &  MalMKjtof,  Jndgo^ 

Aetion  by  the  tows  of  Bttrtck  affalnst  the 
•mm  at  Bm^a.  Prom  ft  julfcincnt  tat 
plain  tfcr,  defendant  appeals.  Reversed. 

The  other  Cacts  fully  appear  in  the  foUow- 
kv  Btatement  by  WIN9LOW,  J.: 

Action  hj  respondent  town  to  recover  mon- 
ers  pidd  for  the  aiq^rt  of  one  Bore  Larson 
and  his  children,  aUegsA  to  be  panpera  having 
a  legftl  Rtttemmt  In  the  appellant  tovn^ 
The  Ikefii  vere  not  mateiiallr  In  dispute.  It 
appeared  on  the  trial  that  Bora  Larson  lived 
and  bad  a  le^  settlemoit  tn  the  town  of 
Bangor,  In  May,  1880,  at  whidi  time  he  re- 
moved with  Us  family  to  Hu  town  of  Sttrick. 
£Ds  family  consisted  of  a  wife  and  several 
efaQdren,  mamms  whom  were  John,  Lonlsa, 
and  Emma  Larson,  who  were  then  minors. 
Thiese  three  children  appear  to  have  beok 
wMkmindeft,  Soon  after  tUs  change  of  nasl- 
denee^  Larson  ai^lled  to  the  town  aulhorltles 
of  BttZicft  for  assistance.  The  case  was  In- 
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veetlgnted  by  one  of  the  supervisors  of  Et- 
trick  and  one  ot  the  supervteors  of  Bangoi, 
and,  as  a  result  of  that  Investigation,  It  ap- 
pears Hiat  the  town  <xf  Bttrtck.  for  a  number 
of  years,  paid  out  consfdei'ttble  boiiw  to  Lar- 
son for  support,  which  sunu  the  town  of  Ban- 
gor repaid  to  tta  town  of  Bttrtck.  In  188Q, 
an  arrangement  was  made  by  wUdh  Bangw 
agreed  to  pay  Bttrlck  (150  a  year  for  the 
support  of  Larson,  and  thereafter  and  unUl 
Jtdy  1,  1889,  the  sum  so  agreed  was  paid  in 
semiannual  Installments.  July  20,  .^89,  Ban- 
gor notlfled  Dttrick  that  It  would  fumldi  no 
more  siqtport  for  Larson.  In  the  mean  time 
Larson's  dzoomstances  had  improved.  He 
Altered  80  acree  of  land-  In  Bttrtck  nnder  the 
homestead  law,  In  1881,  and  received  ft  pat- 
ent thetwfbr  in  18S&  Upon  this  80  acres  he 
Uved.  In  1887,  he  honiht  an  adjolxdng  8* 
aereo,  for  which  he  paid  f226,  of  which  |79 
is  sttU  owing,  m  1890,  about  ao  afirea  of  ttils 
land  was  under  cntttvstlraL  Acewdlng  to  bta 
own  testimony,  Latsfloi  raised  theraui.  In 
1880,  over  800  bnahds  of  irtieact,  oats,  and 
rye,  09  w  70  Jnubsta  of  pototoes,  20  bndiA 
of  com,  and  cut  14  or  IS  tons  of  hay  His 
crap  In  1889  was  about  lite  same  as  In  ISOa 
He  had  10  or  11  eata^  raised  8  hofs,  and 
aoHa  2,  and  20  or  80  (Alckou;  xuera 
was  tastlmaDy  tanding  to  show  lhat  the  168 
acres  of  butd  aforesaid  were  worth  8800.  la 
July,  1889,  wlMn  tin  defendant  town  refused 
to  pay  any  ftirther  Hums  ftjr  Larson's  support, 
the  three  children  before  mentioned  bad  be- 
come at  age,  but  ware  stfll  to  some  octent 
weak  minded,  but  the  extent  of  their  mental 
weoknesadoee  not  dsarty  appear.  They  were 
aide  to  do  some  worbr  if  properly  superin- 
tended.  The  two- glils  have  worited  out  some 
at  intervale,  but  their  eandnvi  have  not  been 
large,  and  It  does  not  appear  how  long  they 
were  eentttmonsly  absent  from  home  at  any 
one  time.  Onee  July  1,  1889,  Bmna  and 
John  have  been  at  home  ril  the  tbne,  while 
Louisa  worked  ont  about  a  year  for  BO  cents 
ft  week.  In  August,  2888,  Laxaon  appUed  to 
the  authorities  of  Bttrtck  tor  halp,  and  the 
town  fundriied  him  fjao  tat  support  up  to 
Jviy  1,  1898,  at  which  time-  it  gave  the-  toll- 
lowing  netiae  to  the  dsfcsidant  town:  "To 
the  BupMrviBow  of  the  town  of  Bangor,  La 
GroMB  Qoimty,  Wis::  Yon  ore  hereby  imtifled 
that  Bore  Larson^  John  lisrson,  Louisa  Lar- 
son, and  Emma  Larse^  poor  persons  iriw 
have  a  legal  settlement  In  sold  town  of  Ban- 
gor, have  became  diarges  for  Oielr  support 
to  the  town  of  Bttrld^  In  Trempeoleon  coun- 
ty. In  wUch.  they  him  no  legal  settlement^ 
and  tike  said  town  of  Bttrlek  boaexpended  for 
tUelr  support  tip  to  nito  date- the  som  of  $100. 
You  are  hereby  refnired  by  the  snpervtsars  oC 
said  town  of  Btttldc  to  flortliwlth  tiike-ehatge 
of  sold  Bore  Larson,  John  Laeson*  Louisa  Lar- 
son, and  Bnuna  Larson,  and;  pay  such  ohorges 
as  hove  been  Ineorred.  Dated  this  1st  day  of 
JUy,  IBBO;"  Itaerenfter  Bttriek.  ftinitahed 
$82.81  to  Larson,  and,  on  Ifae  ITtti  at  Auuury, 
filed  a  dalm  for  9212.90  with  tte  town  dsrk 
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of  Bangor.  No  action  was  takoii  o  \  the  nc- 
conot  by  tbe  town  ot  Bangor,  and  Hiis  action 
was  commenced  A.pi-il  IS,  1891,  to  recoTor 
the  moneys  so  adr,inced  for  the  Rupport  of 
lArson  and  his  children.  The  tdrcult  Jud^o 
directed  a  verdict  for  the  plainttlf  for  the  full 
amount  claimed,  and  from  Judgment  ttiereon 
defendant  appealed. 

Losey  &  Woodward,  tor  ^ipellant  B.  O. 
Higbee,  for  respondoit. 

WINSLOW,  J.,  (after  stating  the  facts.) 
Under  the  authority  of  Town  of  'Bhlne  t. 
City  of  Sheboygan,  82  Wis.  852,  52  N.  W. 
Bep.  444,  Bore  Larson  was  not,  under  the 
evidence,  a  "poor  person,"  within  the  mean- 
ing of  section  1^,  Rev.  St,  tn  1889  and 
1890,  wben  he  received  from  the  town  of 
Bttrlck  the  sums,  to  recover  which  this  ac- 
tion was  brought.  This  being  the  case,  the 
plaintiff  town  should  not  have  recovered  for 
any  part  of  such  sums  which  Larson  used 
for  his  own  support  or  for  bis  own  Individual 
purposes.  But  there  was  testimony  tending 
to  show  that  a  part,  at  least,  of  these  mon- 
eys was  fumtehed  and  actually  used  for  the 
purchase  of  the  necessaries  of  life  for  some 
or  all  of  the  adult,  weak-minded  children, 
Louisa,  Emma,  and  John.  The  question 
arises,  can  the  plaintiff  town  recover  for  that 
part  of  the  moneys  advanced  which  was 
actually  used  lor  the  support  of  these  chil- 
dren? In  considering  this  question  It  be- 
comes necessary  to  inquire  where  the  l^^ol 
settlement  of  these  children  was  at  the  time 
In  question.  Did  it  remain  In  Bangor,  or  had 
It  been  transferred  to  Bttrlck?  Although  we 
have  decided  that  the  evidence  shows  that 
Bore  lATSon,  the  father,  had  ceased  to  be  a 
panper  in  July»  1889.  still  it  must  be  held 
tiiBt  Ike  retained  his  settlement  in  Bnngor, 
because  be  was  during  his  entire  residence 
In  Bttrlck  supported  therein  as  a  pauper, 
and  consequently,  under  the  terms  of  the 
statute*  (subdivision  4,  g  1500,  Rev.  St,) 
gained  no  new  settlement.  His  adult  chll- 
dren  were  minors  when  he  left  Bangor,  and 
there  Is  testimony  tending  to  show  that  aft- 
er they  became  of  age  they  were  supported 
as  paupers  at  the  home  of  their  father,  with 
occasional  absences.  Under  this  state  of 
facts,  they  also  retained  their  legal  settle- 
ment in  Bangor,  unless  it  should  appear 
that  any  one  of  them,  after  becoming  of 
age,  and  being  of  sufllidait  mental  strength 
to  be  recognized  as  an  accountable  mem- 
ber of  society,  had  by  a  year's  continuoua  self- 
supporting  absence  from  home  acquired  a 
new  and  independent  settlement  Up<m  this 
point  the  testimony  is  very  meager;  upon 
another  trial  it  should  be  made  more  defi- 
nite. It  la  claimed  that  the  evidence  docs 
not  show  tiiat  these  adult  children  were 
"poor  persons,"  under  section  1499,  Rev.  St 
The  Inferences  of  poverty  and  destitution  re- 
sulting from  the  evidence  are  certainly  very 
stnmg,  and  we  should  not  disturb  the  Judg- 


ment on  this  ground.  But  as  the  evidence 
does  not  show  how  much  of  the  moneys 
advanced  was  used  by  Bore  Larson  for  his 
own  purposes,  and  bow  much  was  used  for 
the  support  of  the  children,  we  cannot  sei>- 
arate  the  two  amounts  and  direct  a  Judg- 
ment, and  hence  there  must  be  a  new  trial. 
If  it  shall  appear  upon  such  trial  that  any 
or  either  of  tlie  weak-minded,  adult  dilldren 
were  paupers  with  legal  settlements  in  Ban- 
gor in  1889  and  1890,  under  the  rules  alwve 
Indicated,  and  that  Bore  Larson  was  not  of 
sufficient  ability  to  support  them,  the  plain- 
tiff town  would  be  entitled  to  recover  such 
part  of  the  advances  as  were  actually  ex- 
pended for  the  support  of  such  childreo. 
The  fact  that  the  town  of  Ettrick  paid  the 
money  to  Bore  Larson  alone  wQl  not  de- 
feat a  recovery  for  so  much  as  actually  went 
to  support  the  children.  The  evidence  tends 
to  show  that  a  part,  if  not  aU,  of  the  childre  n 
were  not  competent  to  handle  money.  The 
father  Is  undoubtedly  the  proper  person  to 
be  intrusted  with  money  for  the  support  of 
on  adult  child  who  Is  so  mentally  weak  that 
he  cannot  understand  the  uses  of  money. 
We  do  not  regard  the  fact  that  the  town 
of  Bangor  contributed  to '  the  support  of 
the  family  up  to  July,  1889,  as  In  any  way 
affecting  its  rights  in  this  action,  after  It 
gave  notice  to  the  town  of  Ettrick  that  It 
would  discontinue  such  support;  nor  do  we 
confdder  the  service  of  a  denial  of  liability, 
under  section  1514,  Rev.  St,'  as  necessary 
to  entitle  It  to  defend  the  claim  of  plaintiff. 
Town  of  Scott  V.  Town  of  Clayton,  51  Wis. 
185,  195,  8  N.  W.  Rep.  171.  It  was  not 
necessary  that  an  Itemized  accotmt  or  claim 
be  died  with  the  defendant  town,  under 
section  824,  Rev.  St,*  before  the  action  can 
be  maintained.  We  regard  the  special  pro- 
visions of  section  1514,  Rev.  St,  which  regu- 
lates this  entire  subject  as  inconsistent  with 
the  general  provisions  of  section  824,  and 
consequently  controlUng.  Judgment  re- 
versed, and  cause  remanded  for  a  new  trlaL 

*Rev.  St  i  1614,  pro^des  that  the  soper- 
viBors  of  a  town  in  wnich  a  '^oor  person"  has 
a  settlement  shall,  after  notice,  remove  Buch 
poor  person  to  their  own  town,  and  pay  the  ex- 
penses incnrred  in  malntaiaing  him  from  the 
time  of  his  becomlns  a  chartfe  to  the  town  in 
which  he  is  maiatalned;  and  if  the  supervisors 
do  not  remove  Mm.  their  town  shall  be  liable 
for  the  expenses  of  maintaiolnK  soch  poor  per- 
son, go  long  as  be  shall  remain  a  puUic  charge; 
and  the  town  where  such  peraon  may  be  may 
recover  the  same,  with  costs;  "but  if  the.sa- 
perWsors  receiving  such  notice  shall,  within  said 
thirty  days,  deny,  in  writing,  the  allegations 
contained  therein,  and  serve  anch  denial  on  one 
or  more  of  the  ■opervisors  (nving  the  same,  an 
action  for  such  *  *  *  maintenance  shall  be 
commenced  within  Hues  months  after  the  serv- 
ice of  such  denial." 

*"Sec.  ^4.  No  action  upon  any  datm  or 
cause  of  action,  for  which  a  money  Judgment 
only  is  demandable,  shall  be  maintained  against 
any  town,  unless  a  statement  of  such  claim 
shall  have  been  filed  with  the  town  derk,  to  be 
laid  before  the  town  board  of  audit,  nor  until 
tm  days  after  the  next  annual  town  moetina 
thereafter." 
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CARET  T.  FHOEXIX  INS.  GO.  of  BROOK- 

(SupPBiDe  Gonrt  of  WiBCOodn.  JaD.  SI,  18U8.) 
IxsUKANOB— Breach  or  CurtniTioKS— Waivbk. 
AVhere  a  change  takes  place  in  the  po»- 
Msslon  of  the  property  iiuurea  "by  legal  pro- 
cess," in  Wolatlon  of  Uie  temia  of  the  policy  of 
Insarance,  the  policy  ia  forfeited,  and  the  foi^ 
fdture  is  not  waived  bj  the  local  agent  of  the 
tompany  who  ne^tiated  the  insurance,  where 
ihe  wairer  Is  not  indorsed  on  the  policy  in  writ- 
ing.  as  required  by  the  policy.  CJarey  t.  Inaur- 
luce  Co  ,  (Wis.)  M  N.  W.  Hep.  18,  followed. 

Appeal  from  circuit  court,  Winnebago  ooun- 
t;;  George  W.  Bumell,  Judge. 

Action  by  James  Carey  acalnst  the  Phoenix 
Insanmoe  Company  of  Brooklyn,  N.  Y.,  to 
recover  on  a  policy  of  Insurance.  From  a 
jDdgmenk  for  plaintiff,  defendant  appeala. 
Serened. 

Uylreo,  Handietti  ft  Bird,  tor  appellant 
John  J.  Wood,  Jr.,  (Oabe  Btmok,  of  oonnsel,) 
for  respondent 

OBTON,  X  Tlie  tamnum  In  ibis  ooe  It 
npon  tbe  aame  property  u$  In  Ibat  of  Oar^  t. 
!iuiinHioe  Co.,  M  N.  W.  Bep.  IS,  (on  the 
present  calendar  as  Na  126,  recntly  decid- 
ed,) and  the  same  questlinui  are  InTolred, 
and  tliis  (fiae  Is  ruled  In  all  respects  by  tiie 
decUim  tn  Uiat  caaob  It  was  held  In  ttiat 
case^  and  now  held  In  tbia,  that  the  insarance 
policy  was  forf^ted  by  a  change  in  the  po»> 
usalon  of  the  property  insured  "by  legal 
piDoesB^**  which  tock  place  in  Tiolatlon  of 
the  terms  and  conditions  of  the  policy;  and 
that  soch  torftftnre  was  not  waived  by  Ihe 
local  agent  of  the  company  who  negotiated 
the  insurance,  because  such  waiver  was  not 
indorsed  on  the  policy  In  writing,  as  required 
by  Uie  poUcy<  The  Judgment  ought  to  have 
been  In  tevor  of  the  cunpany.  This  having 
been  a  jury  case,  according  to  the  rale  of  tibia 
court  it  moat  be  maanded  for  a  new  trial, 
but  there  Is  really  no  need  of  ft  new  trial 
b^re  a  Jnxy.  In  such  case,  however,  the 
court  Aonld  direct  the  jury  to  find  a  VM^ct 
fbr  ttie  defmdant,  and,  if  tlie  Jury  is  waived, 
render  Ju^ment  In  tevor  of  the  defendant 
The  Judgment  of  the  drcult  court  Is  re> 
versed,  and  the  oaaae  ronanded  for  a  new 
tiisL 


BAIiEINS  V.  BALDWIN. 
(Sn^ema  Gonrt  of  Wisconsin.  Jan.  SI,  1803.) 

CiBCtiiT  Court  Cohhissionbb  — Foweks— Strik- 
iso  Out  Redundant  Mattbb  —  TTnaothorizcd 
Ohdbk — Waivek  or  Objbctiunb. 

l,8anb.  ft  B.  Ann.  St.  9  provides 
that  tarelerant  or  redundant  matter  may  be 
stricken  from  a  pleading,  "with  coats,  on  motion 
of  the  Bdv»se  party;  and  the  court  or  predding 
jut^e.  in  discretion,  may  order  the  attorney  who 
signed  the  same  to  pay  the  costn;"  and  gives 
">  "the  court  or  presiding  Jndge"  autbori^  to 
require  a  idcading  to  b»  made  more  definite  or 
canmia.  Beorions  26Si,  2684,  exprBssly  author^ 
ixe  tbs  conn  or  preriding  Judge,  In  a  prraer  case, 
to  striks  out  any  pleadhig  as  sham,  nivolous, 


or. Irrelevant  or  otherwise.  Section  2816  ^o- 
vides  that  wherever  the  "statutes  authorize  an 
order  or  proceeding  to  he  made  or  taken  by 
the  presiding  Judge^  or  by  the  circuit  judge, 
tiring  such  words  of  designation,  no  coun^ 
Judge  or  court  commissioDer  can  act."  Beldy 
that  a  court  commlsaiooer  has  no  power  to 
strike  out  irrelevant  and  redundant  matter  from 
a  pleading. 

2.  Where  a  court  commissioner  makes  an 
nnanthorized  order  striking  out  irrelevant  and 
redundant  matter  from  the  complaint  the  re- 
fusal of  the  court  to  set  such  order  aside  in 
effect  contmnea  it  as  the  order  of  the  commis- 
aioner  without  adoptlDg  it  as  the  order  of  the 
court,  and  the  service  of  a  copy  of  the  order  on 
plainttETs  attorney,  a  snlwequent  adnussion  of 
service  of  the  answer  to  such  complaint,  failure 
to  ^ve  notice  of  motion  to  set  aside  the  order  ttx 
more  tiian  four  months  after  service  of  tbe  copy 
on  ^aintiff,  and  to  pay  the  coats  assessed  theron 
BgaiuBt  plaintiff,  and  the  subsequeiit  noticing  of 
the  cause  for  trial,  do  not  constitute  a  waiter 
plaintiff  of  his  right  to  have  the  onanthorlzed 
order  set  aside. 

Appeal  from  drcolt  court  Sheboygan  coun- 
ty; X.  S.  Oilson,  Judge. 

Action  by  Nlc.  J.  Balklns  against  L.  H. 
Baldwin.  From  an  order  of  the  circuit  court 
entered  April  12,  1892,  denying  plaintiff's 
motion  to  vacate  an  oi^r  of  tbe  conrt  com- 
missioner, striking  out  and  modifying  parts 
of  the  complaint,  plaintiff  ^tpeals.  It»- 
versed. 

The  (^er  Acts  fully  appear  In  the  ftAlow^ 
Ing  statement  by  OASSODAT,  J.: 

This  action  was  commenced  October  8, 
1891,  and  the  omiplaint  alleges  as  a  substan- 
tive cause  of  action  certain  slanderous  words 
spoken  In  the  presmoe  and  hearing  of  Q.  L. 
Daharsh  and  other  persons,  September  26, 
1891,  at  the  dty  of  Sheboygan.  It  also  al- 
leges other  sLandefOQB  words  spoken  on  the 
same  day,  at  the  same  dty,  ta  the  presence 
and  hearing  of  divers  persons;  also  other 
slanderous  words  spoken  at  the  same  dty, 
on  three  different  oocaslons,  September  24, 
1891;  also  still  other  slanderous  words 
spoken  at  the  town  of  Lima,  in  Sheboygan 
county,  in  the  presence  and  hearing  of  divers 
persons,  Sept^b»  29^  1891;  and  also  still 
other  slanderous  words  spok»  at  said  Idma, 
In  the  presence  and  hearing  of  divers  per^ 
sons,  October  1,  1891.  On  application  of  tiie 
defendant  and  notice  to  the  plaintiff,  a  dr- 
cult court  oommlaHloner,  November  17,  1891, 
ordered  all  of  said  complaint  to  be  stricken 
out  as  Irrelevant  and  redundant  matt^,  ex- 
cept said  substantive  cause  of  action  first 
mentioned,  with  (10  coetjs.  Thereupon  the 
plaintiff  moved  the  drcult  court  to  set  aside 
said  order  so  made  by  sold  commissioner, 
and  upcm  the  hearing  thereof  the  same  was, 
April  12,  1892,  denied  by  the  drcult  court* 
without  costs.  From  that  order  the  plaintiff 
brings  this  appeal. 

0.  H.  Maynard,  for  appellant  nnamira  ft 
Williams^  for  ra^ndent 

OASSODAY,  X.,  (after  statins  tks  futa.) 
"If  any  pleading  contain  Irrelevant  redno- 
dant  or  scandalous  matter,  It  may  bestrioken 
out,  with  oosb%  on  motion  ofj^  advos* 
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par^,  and  the  court  or  presiding  Judge,  In 
discretion,  may  order  the  attorney  who 
algneA  the  same  to  pay  the  costs."  Section 
2G83,  Sanb.  &  B.  Ana.  St  It  Is  conceded 
that  only  such  "court  or  presiding  Judge" 
can  Impose  such  costs  upMi  snoh  attorney,  but 
It  Is  contended  that  a  court  commissioner  may 
strike  out  such  irrelevant,  redundant,  or  scan- 
dalous matter.  We  are  constrained  to  hold 
that  a  court  commissioner  possesses  no  such 
power.  The  same  section  gives  to  "the  court 
or  presiding  Judge"  authority  to  require  a 
pleading  to  be  made  more  *'deflnlte  and  cer- 
tain." So  "the  court  or  presiding  Judge"  Is 
expressly  authorized,  in  a  proper  case,  to 
stril^e  out  any  any  answer,  reply,  matter,  or 
defmse,  as  sham,  or  frivolous,  or  irrelevant, 
or  otherwise,  (section  2084,  Id.;)  and  that  is 
BO  evax  when  such  answer,  reply,  or  defense 
Is  "by  way  of  denial  or  av(Mdance,"  (section 
2682,  Id.)  The  commissions  oan  have  no 
such  authority,  because,  wherever  the  "stat>- 
ntea  authorise  an  order  or  proceeding  to  be 
made  or  taken  by  the  court,  it  must  be  done 
by  Hie  coutt  In  seeslon;"  and  wherever  the 
"statutes  authorize  an  order  or  proceeding  to 
be  made  or  taken  by  the  predding  Judge,  or 
by  the  drcolt  Judge,  using  such  words  of 
dedgnation,  no  county  Judge  or  court  com- 
missioner can  act"  Section  2816,  Id.  The 
several  sections  of  the  statutes  dted  must  be 
construed  together.  The  refusal  ot  the  court 
to  set  aside  the  order  of  the  court  commls- 
itooM  in  effect  continued  such  order  as  the 
ordor  of  the  oommlsslfHier,  without  in  any 
way  adopting  the  same  aa  the  order  of  the 
court  The  service  of  a  copy  of  the  commla- 
atoner'fl  order  on  the  plaintltrs  attorney,  No- 
venber  17,  1801;  the  admission  of  service  of 
the  answer  to  such  complaint  Deo^ber  18, 
1891;  the  failure  to  give  noUoe  of  motion  to 
aet  aiide  said  ord»  of  the  commissioner  nntU 
Mandi  30.  1892;  the  failure  to  pay  the  $tO 
cfMrts,  ordwed  by  the  oommlarioner;  and  the 
noticing  of  the  cause  for  trial  at  the  April 
term,  1882,— cannot  b»  we  think,  be  regarded 
as  a  waiver  by  the  plalnttft  of  his  right  to 
have  mioh  unauthorized  otder  aet  aside.  The 
order  of  the  circuit  court  is  romwd,  and  the 
cause  Is  rrananded,  with  direction  to  set  aside 
the  ordw  <rf  the  oonunladwiw,  and  for  for- 
tlier  piDoaedlnci  aooordliig  to  Uiw. 


POWER  T.  BOWDLB. 

<Bnpreine  Court  of  North  Dakota.  Jan.  19, 1893.) 

AonoH  TO  Dbtbbmihb  Advbkbb  Cujui— Puui^ 
IMO  ConNTBBCLAiH— LiBNS— TuxTloK— Asusa- 
M Bm  RoLi^uniouL  Nonca— Dsbobiriok  or 
Propbhtt  Tubik 

L  In  an  action  under  section  6449,  Comp.  Laws, 
todetermtnea(1verse'*estate8and  interests"lQreal 
estate,  the  defendaat  may  by  answer,  In  addition 
to  a  denial  of  pifilntlff's  title,  allege  facts  which 
■how  title  in  bimMlf,  and  ask  that  waiA  UUe  be 
quieted  and  confirmed  by  the  c<^Tt  Such  new 
matter,  when  properly  pleaded,  eonstltntea  a 
eountendalm,  within  the  meaning  of  anbdlvMon 
1,  i  ttLSk  (Xnap.  Laws.  Such  eountsrelalm  eonatt 


tutee  a  canse  of  action  tn  favor  of  the  defendant 
and  anlnst  the  plaintifE,  which  is  "connected 
with  tne  Bubjeot  of  the  action. " 

2.  To  such  connterclatm,  If  not  demurred  to. 
the  plaintiff  must  respond  by  a  reply,  aad,  if  Done 
is  served,  the  defendaot  mav  move  for  judgment. 
Ckimp.  Laws,  IS4918,  4919.  But  where  both  parties 
at  tbe  trial  treat  the  new  matter  as  traversed  and 
at  Issue,  and  evidence  upon  the  same  Is  put  in 
without  objection,  and  the  court  vlthout  objec- 
tion, proceeds  to  litigate  and  determine  the  sub- 
ject-matter of  the  counterclaim,  it  wUl  be  too  late, 
after  judgment,  to  raise  tbe  point  tliat  no  rep^ 
was  served.  Kn  antdi  caae  the  reply  la  waived  by 
conduct 

8.  In  said  atatntory  action,  "estates  and  inters 
eats"  In  lands  are  not  Bynooyoious  in  meaning 
with  "liens."  Mere  "liens"  are  not  primarily 
within  the  purview  of  tbe  statute;  bat  where  a 
defendant  seta  ont  new  matter  as  a  ooanterolaim, 
which  embraaeea**Uen'*  upon  the  land,  and  aaka 
the  court  to  pass  upon  the  same,  and  such  new 
matter  1b  heard  upon  the  merits,  and  is  determined 
by  the  court  without  objection,  it  will  be  too  lata, 
after  judgment,  for  the  aefeodant  to  ralaatbe  tech- 
nical objection  that  "liens "cannot  be  litigated  hi 
■aoh  an  action. 

4.  The  statute  requires  paroela  of  land  Itated  in 
an  assessment  roll,  which  consista  of  parts  of  sec- 
tions, to  be  partlculBrly  described.  Sections  1644, 
IS&i,  Comp.  Laws.  Accordintrly,  held,  that  tracts 
of  land  In  an  aaseeament  roU,  oonslsting  of  parts 
of  sections,  described  as  follows,  viz. :  Name  of 

owner,  ;  section  ;  town  -    ;  range 

 ,  — followed  by  a  statement  of  tiie  number  of 

acres,  la  Insufiioient  because thenart of  tbeaectlon 
is  not  particularly  described.  Tne  fact  tiiat  such 
description  may  not  mislead  the  owner  is  not  atone 
enough  to  validate  It. 

6.  Following  the  rule  1^  down  In  Powers  v. 
Larabee,  49  N.  W.  Rep.  786, 3  H.  D.  141,  uid  Keith  v. 
Hayden,  a  N.  W.  Rep.  495,  28  Minn.  212  held,  that 
the  combination  of  letters  and  figures  given  below, 
and  all  others  of  almilar  character,  In  the  assesa- 
ment  roUa  In  Question,  are  InaufBoient  and  invalid 
as  descriptions  of  parts  of  sections  of  land,  ^z. : 
ITW*;  Ktr*  of  NeP;  NE  SW;  W«  STir^Sucb 
symbol  writing  Is  not  English  as  it  Is  ordinarily 
used,  aad  is  without  tbe  sanction  of  any  general 
usage  among  the  masses  of  the  people.  Hence  tbe 
symbol-writing  descriptions  cannot  be  upheld  aa 
a  baais  of  taxation,  or  as  a  means  of  building  up 
and  perpetuating  title  to  real  estate  under  the  rev- 
enue laws. 

6.  Ckiurts  and  Judges  rest  under  an  ofBclal 
obligation  to  notice  and  recognize,  without  proof, 
snob  facta  and  matters  as  are  so  notorious  as  to  be 
generally  known.  Amtmg  other  ttainga,  oonrU 
must  Judicially  notice  the  vemaonlar languagei, 
and  snch  abbrevlationa  and  symbols  of  Ideaa  aa 
have,  from  immemorial  use.  been  adopted  by  the 
people  generally,  and  thereby  have  become  apart 
of  the  common  usage  of  the  language.  When 
this  occurs,  L  e.  when  a  given  usage  m  laoguastt 
ceases  to  be  a  mere  spedal  usage,  limited  In  Ita 
sphere,  and  emerges  into  general  use  among  tbe 
masses  of  the  people,  the  state,  either  by  its  coarta 
or  ita  hgislature,  will  adopt  and  legalise  such 
usage,  and  thereby  add  the  aame  to  the  body  of 
the  common  or  of  the  statute  law,  aa  the  oase  may 
be.  Thereafter  the  existence  of  such  general 
usage  of  language  la  not  to  be  left  to  the  nasarda 
of  nial  priua  trials,  to  be  proved  or  disproved,  as 
testimony  may  preponderate  one  way  or  the  Other. 
Its  existence  is  evidenoed  by  the  statute  or  tagr 
Judicial  precedents,  aa  the  ease  may  bci 

7.  Tbe  trial  court  agalost  objeotioa,  allowed 
defendaat  to  serve  an  amended  anawer,  embra- 
cing, among  others,  the  followiog  averment*: 
"That  said  abbreviations  and  oombinaUona  of  let- 
ters and  figures  were  In  general  uae  la  Bamea 
county.  North  Dakota,  and  thrwighoat  the  atate 
of  North  Dakota,  and  throaghout  those  parte  of 
the-Cnited  States  where  the  government  system 
of  survey  Is  used  for  tbe  desoriptiona  of  parts  of 
■eotions  of  lands,  and  were  genen^  nnderatood 
hf  tite  people  and  tazpayera  of  saldBanMaooua^ 
aad  Um  atata  of  North  I>akota,  and  h&  thoaa  DM- 
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tlons  of  the  United  States  wbere  the  gorernment 
^tem  of  lurvej  is  used. "  Held,  that  the  ruling 
was  prejudicial  error. 

8.  In  TalQiDg  land  for  taxation,  the  uMMOr 
may  refer  to  deacriptionaorUttaof  land  famitbed 
titter  by  the  county  oraamtssioners  ooder  section 
1M4,  Comp.  Laws,  or  by  individuals  under  section 
1554,  Id.,  but  the  assessor  Is  ofBcially  responsible 
for  the  legal  sufficiency  of  the  deacrtptlon  of  all 
parcels  of  real  estate  returned  by  blm.  Upon  that 
official  alone  derolves  the  entire  responsiciility  of 
making  out  and  delivering  vbe  roll  contaioi'iig  a 
list  of  taxable  lands.  Accordingly,  held,  where  a 
parcel  of  land  is  attempted  to  be  described  In  the 
assessor's  return,  but  such  description  is  Inher- 
eotlv  and  fatally  defecUve,  the  same  cannot  be 
rendered  valid  and  anffleient  by  showing  that  It 
oorreeponda  to  a  deacrlptdon  furnished  the  aasesa* 
or  by  the  owner,  or  by  any  <»ie  else.  The  public 
and  Didders  at  tax  saleB,  as  well  as  owners,  are 
interested  in  the  desoriptions  of  real  estate  in  tax 
records  and  tax  titles.  Such  desoriptions,  to  be 
sufficient,  must  point  out  paroeia  of  land  dearly 
and  distinctly  by  the  use  of  terms  oommonly  un- 
derstood. 
<8yUahns  by  the  Court) 

CrosB  appeals  from  district  court,  Barnes 

cotmty;  Roderick  Rose,  Judge. 

Action  by  James  B.  Power  against  A.  M. 
Bowdle,  to  quiet  title,  under  Comp.  Laws,  | 
5449.  From  a  judgment  for  defendant,  both 
pardes  appeaL  BeTened. 

J.  fiL  BoUnson  and  Ghas.  A.  P<dlock,  for 
plai  (tl£  Nvwmas  ft  Bemr.  tot  defendant 

WALMN,  J.  PlalntUC  wu  tbe  owner  of 
landa  deKribed  In  the  complaint,  and  «ltn- 
sted  In  Bunes  ooonty.  Said  lands  were  sold 
at  tax  sale  In  the  years  1887,  1888.  and  188» 
for  the  alleged  taxes  of  1886, 1887.  and  188& 
Defendant  was  the  purchaser  of  tbe  lands 
at  each  and  aU  of  said  aal^  and  tax  certlfl- 
catea  avldaiclng  the  sales,  reqpectlTely,  were 
dellTcrad  to  him  In  doe  form.  No  redemp- 
tini  ttom  eltiber  of  the  sales  was  ever  made. 
Ttie  time  for  redemptkm  tma  the  first  sale 
(1S87)  having  expired,  the  comity  treasnrer 
or  BBld  connt7  mad«  out  In  doe  form,  and  de* 
livered  to  defendant,  tax  deeds  of  said  lands, 
based  on  said  tax  sale  of  1887.  This  action 
to  broofl^t  to  qnlet  title  nnder  section  6449, 
Oomp.  lAWB.  Defendant  by  Us  amended  an- 
swer  denies  pbdntlfl's  own««h^  of  the  uund, 
and  by  way  of  counterclaim  alleges  title  In 
himself  by  virtue  of  said  tax  deeds,  and  also 
sets  up  the  sales  to  him  of  said  lands  for  the 
taxes  of  18S7  and  1888>  as  already  stated. 
Defendant  demanded  as  his  relief  tiiat  the 
title  of  the  lands  be  quieted  and  cooflrmed  In 
Umself,  and  furOier  demanded  that,  In  the 
erent  of  the  sale  being  dedared  void,  plain- 
tiff be  required  to  pay  all  of  said  taxes  with 
Interest,  as  a  omditian  of  plaintiff's  reUeL 

In  Tiew  of  the  conclusion  at  whldi  we  hare 
srrired,  It  wHl  be  unnecessary  to  consider  all 
of  the  many  points  arising  upon  the  record. 
We  will,  bowerer,  consider  certain  p<dnt8  of 
practioe  whidi  are  inddentally  involved,  and 
vhl^  affect  tbe  Judgment  that  must  be  en- 
tered below.  No  rei^  to  the  answer  was 
served,  nor  did  defendant  move  for  judg^ 
meat  as  for  want  of  a  reply.  "Hie  trial  was 
manifestly  conducted  uj>jn  the  theory  that 


all  tbe  allegaUtms  of  the  answer  wbldi  were 
pleaded  as  a  counterclaim  were  at  Issue. 
Testimony  was  offered,  without  objection,  to 
prove  and  disprove  the  avemraata  of  the  an- 
swer, and  the  court,  without  objection  or 
protMt.  made  its  findings  of  facts  and  condu- 
glms  of  law  upon  tlie  subject-matter  of  the 
counterclaim.  In  this  court  the  claim  Is 
made  by  defendant's  counsel  Iha^  Inasmndi 
as  plaintiff  did  not  reply  to  the  connter- 
clalm,  be  admitted  all  the  facts  stated  there- 
in; dtlog  sections  4919,  4933,  Oomp.  Laws. 
Counsel  say:  "Tbe  question  to  be  determbied 
on  tlie  at^eal  Hum  is,  do  the  fticts  stated  in 
the  defendant* a  counterclaim  entitle  blm  to 
the  relief  demanded?"  We  Ihlnlc  the  new 
matter  pleaded  In  the  answn-  constltates  a 
counterclaim,  wltbln  the  meaning  of  snbdivl- 
riott  1,  I  4915,  Comp.  Laws.  The  new  mat- 
ter coDstltutn  a  cause  of  action  in  defend- 
ant's favor  and  against  the  plaintiff,  and  such 
new  matter  is  "connected  with  the  subject  of 
the  action."  Bliss,  C!ode  PL  |  S74;  Jarvls  v. 
Pedc,  19  Wla.  74;  Eastman  r.  Unn,  20  Uinn. 
433,  (Oil.  3870  and  casea  cited.  A  reply  was 
requisite  under  the  statute^  bat  a  reply  may 
be  waived,  and  we  are  of  the  o^nlon  defend- 
ant waived  a  reply  by  procee^ng  at  the 
trial  to  treat  Ihe  new  matter  In  the  answer 
as  being  traversed  and  at  Issue  without  a  re- 
ply. BUfls,  Code  PL  1 397;  Netcott  v.  Porter, 
19  Kan.  181;  Matthews  v.  Torlnus,  22  Mhm. 
132. 

Another  pdnt  raised  In  this  court,  but 
which  does  not  appear  to  have  been  su^^- 
ed  b^ow.  Is  this:  Oounsel  for  defendant 
dalm  tiiat  "an  considerations  as  to  the  1887 
and  1888  taxes  are  eliminated."  The  posi- 
tion taken  Is  -Out,  the  action  being  brought 
under  section  54^.  Omip^  Uiws,  the  court 
can  determine  only  adverse  "estates  and  In- 
terests.**  and  that  a  mere  "lien,"  such  as  Is 
evidenced  the  tax  certificates,  cannot  be 
Htigated.  Defendant  dtes  Bldwell  v.  Webb, 
10  Minn.  00,  (OIL  41,)  which  sustains  the 
point,  and  holds  unda  a  statute  which,  ^en 
the  case  was  decided,  was  rimllar  to  ours, 
that  "ll«is  cannot  be  determined  In  such  an 
action."  But  In  lata'  cases  It  has  been  held 
in  Mlnneaota  that  where  a  defendant  elects 
to  have  his  own  case  determined  In  such  ac- 
tion, and  sets  out  the  facts  of  bis  case  and 
asks  judgment  upon  such  facts,  and  the 
court,  without  objeetlmi,  pronounces  judg- 
meat  there<m  iQ>on  tbe  merits.  It  will  then 
be  too  late  for  the  defendant  to  raise  any 
technical  objection  baaed  npon  the  form  of 
tbe  actum,  ftooper  v.  Henry,  81  Mlna  264, 
17  X.  W.  Bep.  478;  MltdieU  v.  McParland. 
47  Minn.  535,  50  N.  W.  Bepu  610.  Tbe  rea- 
soning of  these  later  casea  is.  In  our  judg- 
meat,  unassailable,  and  we  therefore  rule 
that  all  questltms  arising  ont  of  the  tax  sales 
and  certificates  of  1888  and  1889  were  prop- 
erly before  the  trial  court,  and  are  therefore 
before  this  court  for  review. 

After  a  trial  before  the  court,  numwoos 
findings  of  law  and  fact  were  filed.  It  wa» 
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adndtted  at  the  trial,  and  the  court  found, 
that  the  aBsessment  roll  of  Barnes  county, 
as  returned  in  each  of  the  years,  was  In  the 
**words,  letten;  flfforeB,  and  form"  as  fol- 
low*: 
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Asalnat  the  objection  of  plidntlirs  coun- 
Ml,  who  excepted  to  the  ruling  and  asalgns 
error  upon  It  In  this  court,  the  defendant 
served  an  amended  answer,  which,  among 
other  allegattons,  contained  the  following: 
"That  said  abbrevlaUfms  and  combination  of 
letters  and  flgm^  were  In  general  use  in 
Barnes  county,  North  Dakota,  and  through- 
out the  state  of  North  Dakota,  and  through- 
out ttiose  partsof  the  United  States  where  the 
COTenunoit  system  of  surrey  1b  used,  for  the 


description  of  parts  of  sections  of  land,  and 
were  generally  understood  by  the  people  and 
taxpayers  of  said  Barnes  county  and  the  state 
of  North  Dakota,  and  in  those  portions  of 
the  United  States  where  the  government  as- 
tern of  survey  of  lands  Is  used,  and  where, 
when  applied  to  descriptions  of  lands,  ab- 
breviations of  said  descriptions  of  halves  and 
quarters  of  sections  and  smaller  subdivi- 
sions. Tliat  the  said  figure  two  placed  at 
the  tight,  and  opposite  the  npper  portion  of 
the  proper  letter  Indication,  east,  west, 
north,  or  south,  is  generally  used  and  gener- 
ally understood  throu^out  the  state  of 
North  Dakota,  and  Oiroughout  those  portions 
of  the  United  States  In  which  said  govern- 
ment system  of  survey  la  used,  as  mean- 
ing 'one  hair  when  applied  to  descriptionB 
oi'  land;  and  the  said  figure  four  placed  at 
the  right,  and  opposite  the  upper  right-hand 
portions  of  the  abbreviations  N.B.,  S.  E.,  S. 
W.,  or  N.  W.,  when- applied  to  descriptions  of 
land,  is  generally  used  and  imderstood 
throughout  the  state  of  North  Daliota,  and 
those  portions  of  the  United  States  where 
the  said  government  system  of  survey  Is 
used,  as  meaning  'one  quarter,'  and  the 
said  figure  two  and  the  said  figure  four  are 
BO  as  aforesaid  used  and  understood  in  place 
of  the  fractions  one  half  and  one  fourth. 
That  said  abbrevtatlons  and  combinations 
of  letters  and  figures  are  uniformly  used 
by  this  platDtlff  in  describing  ports  of  sec- 
tions of  land,  and  were  at  the  time  of  said 
ossessm^t  well  understood  by  him.  That 
sold  abbreviations  and  combinations  of  let- 
ters and  figures  are  in  general  use  in  the 
general  land  offices  of  the  United  States, 
and  In  the  land  office  in  the  district  in  which 
said  Barnes  county  la  situated,  and  In  the 
ofiices  of  .the  various  auditors,  tteosarera, 
and  registers  of  deeds  throughout  tbs  state 
of  North  Dakota,  and  have  beoi  so  used 
shice  the  orgonlzatton  of  said  local  land 
offices  and  since  the  organlxailon  of  said 
comity,  and  have  beea  so  oaed  by  the  oc- 
cupnpts  of  said  lands  In  correspondendS 
with  refer^ee  to  the  same,  and  are  more 
frequently  used  than  any  other  abbrevia- 
tions or  combinations  of  letters  and  figures 
to  indicate  porta  of  sections  of  land." 

The  case  was  tried  by  the  court,  and  at 
the  trial  d^endant*s  witnesses  upon  the 
question  of  usage  were  not  cross-examined, 
and  plalntifC  offered  no  rebutting  evidence 
va  that  branch  of  the  cose.  The  court  found 
for  the  defendant  upon  the  qnestlon  of 
usage,  and  made  its  findings  of  facts  sabstan- 
tially  In  tiie  language  of  the  amended  an- 
swer, as  above  set  out  Plaintiff  excepted 
to  such  findings  as  follows:  fHie  evidence 
does  not  show  a  uniform  usage;  it  only  tends 
to  show  that  snch  characters  are  known 
and  used  for  private  eonvoiimce  1^  a  class 
of  experts.  The  evidence  upon  the  question 
of  usage  is  In  the  record.  The  trial  court  bdd 
tiiat  said  descriptions  of  the  several  tracts 
of  land  were  sufficient,  and  that  the  tam 
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based  thereon  were  regular  and  valid  taxes; 
but  also  foond  that  certain  frregularltles  oc- 
curred as  to  tbe  sales  which  rendered  the 
sales  illegal,  and  adjudged  that  all  of  the 
sales  were  Illegal,  and  tiiat  the  tax  deeds 
and  certificates  fell  with  the  sales  upon 
which  they  were  made.  Judgment  was  en- 
tered according.  Both  inrtleB  ^ipeal  from 
the  Jodgm^t. 

The  pivotal  question  presented  Is  this: 
Was  it  proper  and  allowable,  under  estab- 
lished principles  of  law,  for  the  defendant 
to  allege  and  attempt  to  show,  hy  testimony 
offered  in  the  trial  court,  tiiat  the  symbol 
writing  as  used  In  the  assessment  rolls  was 
and  Is  "generally  understood  by  the  people 
and  taxpayers  of  said  Barnes  county  and 
the  state  of  North  Dakota,  and  In  those  por- 
tions of  the  United  States  where  the  govern- 
ment system  of  surr^  of  land  is  used.  We 
remark,  first,  that  In  a  case  recCTtly  de- 
cided (Powers  T.  Larabee,  2  N.  D.  141,  40 
N.  W,  Rep.  726)  tills  court,  after  a  very 
careful  consideration,  held  that  descriptions 
essentially  the  same  as  those  appearing  here 
were  insufficient  In  that  case  we  said: 
"We  bold  that  the  alleged  description  is 
wholly  Insoffldent  as  a  description  of  the 
lands  in  question,  or  of  any  lands,  and  that 
It  cannot  be  sustained  as  a  means  of  identi- 
fying the  lands  for  purposes  of  assessment 
for  taxation,  or  for  the  ulterior  purpose  of 
transferring  the  tiUe  of  the  realty  from  the 
general  owner  to  the  tax-titie  holder  and 
his  successors  In  Interest  The  alleged  de- 
scription is  neither  written  out  In  words, 
nor  Is  the  same  expressed  by  characters  or 
abbreviations  commonly  used  by  convey- 
ancers, or  generally  understood  and  used  by 
tbe  i>eople  at  large,  in  describing  land.  The 
description  of  realty  placed  in  tbe  assess- 
ment roll  is  the  means  of  identifying  or  de- 
scribing the  land  for  all  the  subsequent  steps 
IQ  the  process  of  taxation  and  sale.  If  a  sale 
is  made.  The  official  who  makes  the  tax 
Ust  and  duplicate,  and  the  official  who  col- 
lects the  tax,  or  sells  end  conveys  the 
land,  or  certifies  to  its  redemption  'from 
sale,  are  governed  the  orie^nal  descrip- 
tion In  the  roll,  and  are  not  authorized  by 
law  to  change  the  same;"  citing  Keith  v. 
Hayden,  26  Minn.  212,  2  N.  W.  Rep.  495. 
There  has  no  case  been  cited,  and  we  Imow 
of  none,  wMch  dlrectiy  passes  upon  the 
suffldency  of  the  particular  descriptions  in 
question  aside  from  tliose  we  have  men- 
tioned. No  authority  can  be  sbown,  we 
think,  which  sustains  such  descriptions,  and 
It  is  significant  ^  view  of  the  claim  made 
by  defendant's  counsel  that  Euch  descrip- 
tions are  In  general  and  common  use,  not 
only  In  this  state,  but  In  all  states  where 
the  government  system  of  land  surveys  ex- 
ists) that  the  validity  of  such  descriptions 
has  never  been  drawn  into  review  in  the 
courts  of  last  resort  except  in  the  two  cases 
cited,  and  then  only  to  be  condemned  as 
muuithOTlud  1^  general  wige.  In  the  cases 


dted,  no  evidence  was  Introduced  tending 
to  prove  or  disprove  the  existence  of  the 
alleged  general  usage  In  question,  and  yet 
both  courts  declared  and  held,  distinctly  and 
emphatically,  that  no  such  general  usage  did 
exist.  In  Keith  v.  Hayden,  the  court  says; 
"There  Is  no  general  usage  of  this  kind; 
neither  Is  thlu  the  lm[>ort  of  the  letters  and 
figures  employed,  according  to  the  common 
and  ordinary  ust^  of  the  English  language, 
as  the  same  Is  spoken  or  written  in  this 
state,  or  In  general,  nor  as  It  Is  used  in  the 
judgments  of  courts."  In  Powers  v.  Lara- 
bee  this  court  used  the  following  language: 
"The  description  Is  not  expressed  in  common 
language;  nor  are  the  characters  and  ab- 
breviations employed  sadx  as  are  used  by 
conveyancers  In  describing  real  estate;  nor 
do  the  people  generally  use  such  a  combina- 
tion of  words,  letters,  and  figures  In  refer- 
ring to  or  describing  land."  It  Is  elementary 
that  courts  will  take  judicial  notice  of  the 
vernacular  language  of  the  people  and  of 
its  mutations,  and  hence  will  take  notice 
whetiier  given  words,  letters,  and  figures 
which  are  brought  to  the  notice  of  the  court 
are  or  are  not  couched  In  the  ordinary  lan- 
guage in  use  by  the  court  and  people.  In 
the  cases  dted  the  holding  was  In  effect 
that  the  arbitrary  combinations  of  lettera 
and  figures,  as  used  in  the  respective  as- 
sessment rolls.  Is  not  the  language  of  the 
court  or  country,  t.  e.  is  not  the  English 
language  as  commonly  used.  An  inspection 
of  the  ^mbol  writing  vrtll  at  once  show  tbe 
correctness  of  this  view.  The  figure  2,  ac- 
cording to  Its  established  meaning,  represents 
two  units  or  whole  numbers,  and  the  figure 
4  represents  four  units  or  whole  numbers. 
As  employed  in  the  assessment  rolls,  2  Is 
made  to  signify  one  half  <^  one  whole  num- 
ber, and  4  one  fourth  of  a  whole  num- 
ber. Thus  It  appears  that  tbe  symbols  In 
question  consist  of  a  combination  of  letters 
and  figures  whereby  such  letters  and  figures 
aro  perverted  from  th^  established  signifi- 
cation and  use  among  the  people,  and  made 
to  signify  something  radically  different  when 
used  to  describe  land.  It  Is  a  matter  of 
which  this  court  win  take  notice,  because 
a  matter  of  common  knowledge,  that  the 
government  system  of  surveying  land  has 
been  quite  generally  adopted  in  the  western 
states,  and  that  the  system  prevails  In  the 
states  of  North  Dakota  and  Minnesota;  and 
yet,  as  has  been  shown,  the  courts  of  last 
resort  In  the  two  states  mentioned  have 
token  judicial  cognizance  of  the  fact,  and 
so  held  tiiat  the  symbol  writing  bi  question, 
as  a  mode  of  describing  land,  has  not  tbe 
sanction  of  general  usage  in  either  of  tbe 
said  states.  In  view  of  these  adjudications— 
that  of  Powers  v.  Larabee,  being  very  re- 
cent, and  made  after  mature  deliberation— 
we  think  it  would  be  unwise  to  hold  that 
evidence  Is  admissible  to  prove  only  such 
facts  as  the  court  would  be  bound  to  Judi- 
cially note  wlttaoat  proof,  If  siudi  facts  teal- 
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|j  exist  If  It  be  troe  the  ^Tmbol  writ- 
luff  Is,  as  alleged  by  the  answer,  used  In  de- 
sctiblng  land,  aud  "gmenXiy  understood" 
by  the  taxpayers  end  the  people  of  Nortib 
Dakota  and  throughout  the  western  states, 
the  jndses  and  courts  of  such  states  are 
bound  to  Judicially  note  the  exlsteuoe  of  such 
usage.  To  borrow  the  words  of  Ohlef  Jus- 
tice Gaton,  "courts  will  not  pretend  to  be 
more  ignorant  than  the  rest  of  mankind." 
If  eTldence  became  necessary  In  this  ease 
to  prove  that  the  usage  In  question  was 
generally  understood  and  in  common  use 
by  the  taxpayers  and  people  of  this  state 
and  of  the  western  states  generally,  then, 
and  for  the  same  reason,  evidence  would  be 
needed  to  certify  the  same  facts  to  any 
other  trial  court  in  the  state  in  which  the 
question  might  arise.  Vanada  t.  Hopldna, 
(Ky.)  18  Amer.  Dec  1)2;  BaUey  v.  PubUshlug 
Co.,  40  Mich.  251;  12  Amer.  &  Eng.  Bnc 
Law,  p.  197,  note  1. 

The  judges  of  tlie  supreme  courts  of  Minne- 
sota and  North  Dakota  alike  rest  under  an 
official  otaUgatlon  to  notice  without  proof 
such  usages  and  customs  as  have  become  gen- 
eral among  all  dasses  of  people  In  these 
states;  yet  in  both  states  the  courts  have 
held  squarely  that  tSie  symbol  writing,  such 
as  is  found  in  the  tax  rolls  In  tills  case,  hsa 
not  the  sanction  of  general  usage  in  sndk 
states,  respectively.  When  a  usage  becomes 
general,  the  courts  will  notice  the  same. 
Blsh.  Oont  i  445.  It  is  true  that  many  usages 
are  not  Judicially  noticed  in  the  corurls.  Sudi 
usages  are  often  shown  to  exist  by  testiuiony. 
"The  leading  dlBttuctione  between  customs, 
considered  as  usage,  and  law.  Is  that  the  for- 
mer Is  restricted  to  a  particular  locality  or 
class  of  persons,  or  busineaB,  while  the  latter 
Is  universal  throughout  the  state."  Section 
440,  Id.  Wh«i  a  usage  is  special,  L  e.  limited 
to  a  particular  locality  or  business  or  class 
of  persons,  the  Judges  are  not  always  sup- 
posed to  be  aware  of  its  eitlstence,  and  hence 
proof  Is  sometlmeB  resorted  to,  when  the  fact 
Is  disputed,  to  estabUah  or  disprove  tbe 
eElctenoe  of  the  usage.  Section  450<  Id. 
When  it  is  shown  tliat  a  particular  usage  ex- 
isted and  was  known  to  the  parties  to  the 
contract,  such  usuge  may,  and  often  docs, 
modify  the  contract  Sections  449,  4i3tt, 
Id.  Blac^utone  makes  the  same  dlstluctiou, 
and  defines  the  two  classes  of  customs  as 
foUowa:  "General  customs,  which  are  the 
universal  rule  of  the  whole  kingdom,  and 
form  the  common  law  In  its  strict  and  more 
usual  signification;  particular  customs,  which 
for  the  most  part  affect  only  the  inhabitants 
of  particular  districts."  1  Bl.  Comm.  67.  The 
books  are  replete  with  decisions  Illustrating 
and  applying  the  general  doctrine  that  special 
customs  and  the  usages  of  trade  m:iy  be 
shown  by  testimony  produced  in  court  for  the 
purpose  of  modifying  contracts.  Barnard  v. 
Kellogg,  10  Wall.  383;  Walls  v.  BaUey,  48 
N.  X.  464;  Collender  v.  Dinsmore,  56  N.  Y. 
aoo.  Bnc,  m  we  hare  seen,  sndi  customs  as 


have  ceased  to  be  speda],  L  e.  local  as  to  ter- 
ritory or  limited  as  to  classea,  and  Imve  be- 
come generally  known,  used,  ocd  nudersto-d 
by  the  people  and  taxpayers  of  the  whol.> 
state,  and  of  many  other  states,  no  l')ng:^r 
need  to  be  proved,  because  all  oonrts  and 
Judges  are  bound  to  know  such  mattej«  of  fact 
and  such  usages  and  customs  ss  are  ee  notori- 
ous as  to  be  commonly  known.  TUa  general 
proposltioa  is  elemoitary.  Stev.  Dig.  Sv. 
124,  and  -notes.  The  matters  JudldaUy  no- 
ticed are  very  nmnerous,  and  need  not  be 
enumerated  here.  It  will  sufiice  to  say  that 
all  authorities  agree  that  the  vernacular  lan- 
guage,  and  such  ordinary  abbreviations  as 
are  In  common  u£«.  are  noticed  without  pro  >f. 
Reyn.  £1t.  68.  To  prove  facts  commonly 
known  Is  regarded  the  courts  as  a  wnste 
oi  time,  and  for  tiiat  reason  Is  not  pennitted. 
Id.  p.  66.  While  authority  abounds  showing 
that  special  customs  may  be  established  by 
testimony,  we  have  searched  loborionsly,  but 
in  vain,  for  a  precedent  whicb  antliorizes  the 
Introduction  of  evidence  to  establish  the  ex- 
istence of  a  custom  of  language  which  la  al- 
leged to  be  generally  known  and  underatoo»i 
by  the  taxpi^ers  and  people  titroogbout  an 
entire  state  or  nation.  Xt  Is.  in  our  view,  ob- 
viously unsound  to  argue  that  Ihe  courts  or 
Judges  of  a  state  or  nation  may  be  considered 
as  unaware  of  the  existence  of  a  custom  of 
language  which  is  claimed  to  be  so  notorious 
that  It  Is  known  and  used  gaierallyby  the  tax- 
payers and  people  throu^out  the  entire  state 
or  nation.  At  all  events  it  Is  fundamental  In 
the  law  that  courts  are  bound  to  know  such 
notorious  facta,  matters,  and  usages  of  lan- 
guagf!  as  are  g^erally  known  to  oth^  peo- 
ple. We  are  not  regardless  of  the  fact  that 
the  EngUdi  language  has  reached  Its  present 
state  by  processes  of  growth  and  develop- 
ment, and  that  new  words,  phrases,  and  ab- 
breviations are  from  time  to  time  Ingrafted 
upon  the  body  of  the  language.  The  prooev^ 
of  growth  and  accretion  will  continue,  and  it 
is  possible,  though  we  do  not  expect  the 
event,  that  the  shorthand  or  symbol  writing 
In  question  will  cease  to  be  wlutt  we  now  co  i- 
sider  it.  viz.  a  special  clericiil  usage  limic^d 
in  its  use.  for  the  most  part,  to  certain  ottlciaJa 
(Uulted  States  land-office  offldals  and  oer- 
taln  county  offltdals)  and  their  clerics  and  dep- 
uties, and  emerge  Into  common  use.  Should 
this  transpire,  courts  and  Judges,  under  Uielr 
oaths  of  office,  will  take  Judicial  cognisance 
of  the  event,  aud  will  then  uphold  the  validi- 
ty of  the  symbol  writing  in  assessment  rails 
as  a  basis  of  taxation,  and  of  building  up  an:l 
transfenlng  title  to  reel  estate.  Should  tho 
symbol  writing  become  general  as  a  means  of 
describing  land,  there  would  then  be  no  more 
occasion  to  offer  proof  of  tiw  usage  than 
there  now  is  to  establish  any  other  com- 
mon usage  of  the  vernacular  language.  In 
the  event  supposed,  the  symbol  writing,  as  a 
means  of  describing  realty,  wonld  be  quite 
as  familiar  to  all  who  apeak  and  write  the 
language,  iwrfiidiTu  all  well-infomted  women 
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and  adranced  pupils  in  the  poUlc  scbools, 
■a  tho  older  methods  are  now  fftmlliar  to 
them,  L  ».  descrtpUous  by  the  use  ot  Bi^ilBh 
woEds  or  Qwninoa  fractions. 

It  la  manifestly  true  that  If  the  symbol 
wdtlnc  can  be  estabUsUed  as  a  common  cus- 
tom,      a  flndlng  of  fact  based  upon  testt- 
mmT,  It  nraat  CoUow  thai  its  nonesJstence  as 
a  common  custom  can  be  certlfled  In  the 
same  nuuiner.  To  Illustrate  our  meauiugi  let 
us  Bi4>pose  that,  instead  of  standing  upon  his 
objection  to  flllng  the  amended  answer,  plaln- 
tUTs  counsel  hod  aeea  fit  to  appear  and  cross- 
exnmlne  de&ndant's  witnesses,  and  then  had 
offered  rebutting  testimony  sufilcleatly  strong 
to  hare  overcome  def^dant's  testimony,  as 
we  think  would  not  have  been  at  all  difficult 
to  do.  Then  in  the  hypothetical  case  the 
finding  of  the  trial  court  as  to  the  usojpe  must 
hare  been  the  exan  opposite  of  that  which 
Is  before  us.  But  shall  so  important  a  mat- 
ter as  the  exIsteiiLce  or  nouexlatence  of  a  gen- 
eral usage  of  longua^^  or  symbol  wrltiug  In 
describing  laud  turn  upon  the  varying  finao- 
dal  ablUtlea  of  suitors,  or  the  uncertain  vigi- 
lance and  skill  of  counsel  In  arraying  testl- 
mony,  wbere  the  amount  of  testimony,  from 
the  nature  of  the  case,  is  practically  In- 
exhaustible?  There  is,   we   tiilnk,  prac- 
tically no  limit  to  the  number  of  witnesses 
pro  and  con  who  wUl  honestly  testify  to  the 
result  of  their  personal  expeilences  and  ob- 
serratlons  as  to  the  prevalence  and  extent  ot 
the  custom.  In  one  case  the  offlrmaUre  side 
will  prejwndezate,  and  In  the  other  the 
aegatlre.  But  to  place  the  public  revenues 
and  tiiiea  to  land  upon  such  a  sblfting  basia 
would  be  to  rest  them  upon  a  foundation  of 
quicksand.  This  argument  has  been  antici- 
pated, and  to  meet  It  counsel  cite  2  OreenL 
Er.  249.   We  quote  from  the  author  a  para* 
graph  which  counsel  bare  Italicized  in  their 
brief:  *'And,  after  having  l>een  frequently 
proved  in  the  course  of  successive  legal  li^ 
vestigations,  «  •  •  will   take   notice  ot 
it  without  further  proof."  According  to  this, 
the  courts  are  not  to  take  oognizance  of  a 
usage  until  it  has  been  "frequently  proved." 
When  not  proved  at  all,  or  when  disproved, 
me  holdings  would,  according  to  this,  be  dif- 
terraL   But  the  learned  commentator  is  here 
conflnlog  hla  observations  to  a  particular  class 
of  special  customs,  L  e.  "usages  of  trade."  It 
wQuid  bare  been  nearer  the  mark,  we  think, 
from  the  standpoint  of  defendant's  counsel, 
to  have  dted  the  previous  section,— 248.  There 
the  author  is  treating  of  a  still  wider  class 
of  "special  customs,"  viz.  "local  customs," 
—"established  by  common  consent  and  uni- 
form practice  from  time  Immemorial."  But 
in  both  sections  of  the  treatise  the  learn- 
ed commentator  is  confining  his  remarks 
to  "special  customs."  As  has  been  shown, 
such  customs  and  usages  are  very  fre- 
quently proven  In  court  as  a  means  of  in- 
terpreting contracts,  and  sometimes  to  annex 
terms  to  contracts.  But  reference  to  the 
aTenaeata  of  tho  amended  answer  sbowa 


that  the  idea  of  a  special  custom  Is  distinctly 
negatived  by  the  answer;  uor  would  counsel 
contend  that  a  mere  special  custom  should 
rec^ve  judicial  sanction  as  a  means  of  build- 
ing up  title  to  land.  A  descriptlMi  in  the  tax 
roll,  adjudged  to  be  raUd,  In  ome  county  or 
locality  in  tbe  state,  must  be  held  good  In  nH 
parts  of  the  state;  otherwise,  chaos  in  tax 
proceedings  and  In  land  titles  would  super- 
vene. 

The  oonildecBtlMiB  already  advanced  hare 
satisfied  a  msjortty  of  this  court  that  the 
avementa  as  to  a  general  usage  of  language 
pleaded  in  the  amended  answar  present  a 
state  of  things  Whlcb  ou^t  not  to  be  left 
to  tbe  cbanoes  of  nisi  pxius  trials,  and  be 
permitted  to  be  proved  or  dlspnured,  as  it 
might  tum  out  Hence  we  shall  sostaln 
plaintiff's  ssrt  gain  eat  of  error  predicated  up- 
on the  order  of  allowing  tbe  amended  answer 
to  be  served  aod  filed.  TbB  ohlaf  Justice, 
(Judge  BABTHOLOMEW.)  While  fully  agree- 
ing wlHi  the  majority  of  the  court  in  holding 
that  the  descriptions  in  qnestian  are  without 
Idhe  saaetiDos  of  any  eeneral  onstom  or  law, 
and  bettoe  are  Insuffldent  as  a  bads  of  taxa- 
Uoa,  prefers  to  rest  bis  oonourrenoe  on  thla 
branob  ^  the  case  upon  a  somewhat  differ* 
eat  line  of  reasoning.  1  quote  Ida  langusge: 
"A  deserl|»thia  of  realty  in  an  aaKsnnent 
nil,  to  be  anffloiezrt,  most  be  such  a  one  as 
the  law  reoognisea.  It  la  not  enough  that  tt 
be  such  aa  may  be,  in  fact,  understood,  or 
often  or  gratorslly  useO.  It  most  be  sooh  as 
must  be  understood  in  tbe  sense  that  the  law 
will  not  listen  to  the  declanrtioD  tbat  it  is  not 
understood.  A  d^leetive  or  amMgnom  de- 
scription In  a  deed  or  contract  may  be  cured 
by  aaoertoining  tiw  Intention  of  the  parties 
to  the  Instrument,  and  giving  effect  to  suob 
intention.  But  tills  oannot  ap^  to  aa  as- 
sessment. Tax  prooeedtngs  are  ba  in ri torn, 
and  there  are  no  contracting  parties.  Pri- 
marily, the  deacrlption  mtut  be  sooh  that 
it  must  be  understood  by,  and  will  not  mis- 
lead, the  owaer.  It  must  also  go  further, 
and  be  such  aa  must  be  understood  by  all 
persons  dealring  to  purchase  at  tax  sale. 
Theoretically  ttila  includes  all  persons  ca- 
pable of  contracting.  A  description  that  must 
be  thus  gomally  understood  should  hare  a 
more  certain  baslB  than  a  mere  fact,  because 
ignorance  of  fact  oan  slways  be  used  as  an 
excuse  or  def^iae.  It  must  be  based  upMi 
the  law,  and  this  may  be  upon  an  express 
statute  authorfilng  tbe  description,  or  it  may 
be  upon  oommon  law.  or,  what  Is  the  same 
thing,  custom.  Sir  WiStam  Btaokstone  said, 
in  Bubstanoe,  tlmt  It  was  the  pride  of  the 
Bnglirii  oommon  law  l^t  It  was  but  the  cos* 
toms  of  tJie  peoi^  adopted  by  tlieinselTea, 
and  resting  up<m  Immemorial  usage.  1  BL 
Oomra.  73,  74.  There  is  a  dear  distinction 
between  tisage,  however  g«ieral,  and  ctis- 
tom.  Usage  Is  Local  practice,  and  mxmt  be 
proved.  Custom  is  general  pnuitice,  judicial- 
ly notloed  wltjUoat  pvoot.  Usage  la  the  face 
OnatHn  la  ttia  law.  laton  umj  ba  uaagB 
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without  custom,  but  there  can  be  no  custom 
without  usage  to  accompany  or  precede  It. 
Usa^e  eoLiBlsts  of  a  repetition  of  acts.  0ns- 
tom  ariaes  out  of  this  repet]ti(»i.  Usage  is 
the  eTidence  of  custom.  Usage  Is  Inductive, 
based  on  consult  of  persons  in  a  locality. 
Custom  Is  deductive,  making  established  local 
usage  a  law.  Whart  Ev.  $  965;  And.  Diet 
Law,  'Custom'  and  TJsage.'  From  these  deflnl- 
Hons  It  would  seem  to  foUow  that  there  may 
exist  a  usage  that  would  affect  or  control  a 
contract,  and  yet  not  reach  the  dignity  of  a 
custom  or  law;  and  it  baa  been  so  ruled. 
Carter  v.  Coal  Co.,  77  Pa.  St.  290;  Morning- 
star  V.  Cunningham,  110  Ind.  333,  11  N.  B. 
Rep.  503.  These  distinctions  between  usage 
and  custom  have  not  always  been  observed. 
The  words  are  often  used  Interchangeably, 
and  not  a  little  confusion  has  fc^owed  this 
Inadvertence.  But  if  we  give  proper  promi- 
nence to  the  thought  that  one  is  fact,  and  the 
other  law,  the  Intricate  question  in  this  case, 
arising  upon  an  attempt  to  plead  and  prove 
usage,  is,  to  my  mind,  resolved  without  diffi- 
culty. Law,  speaking  without  reference  to 
the  exceptions,  is  not  a  subject  of  proof.  In 
no  branch  of  the  law  Is  certainty  and  uni- 
formity more  Imp^raUv^  drananded  than  In 
that  branch  that  deals  with  the  transfer  of 
title  to  real  property.  A  description  which  Is 
not  good  in  every  portion  of  the  state  can 
be  good  in  no  portion.  From  the  very  defi- 
nition of  usage  it  is  not  within  its  province  to 
fix  this  uniformity.  That  can  only  be  done 
by  law.  I  do  not  care  to  go  as  far  as  to 
hold  that  the  nature  and  extent  of  a  usage 
may  not  be  shown  In  any  case  In  order  that 
the  court  may  deduce  therefrcsn  a  custom, 
although  this  would  generally  be  nnneces- 
sary,  as  courts  would  recognize  a  usage  that 
was  so  universal,  ancient,  and  certain  that  It 
would  support  a  custom  without  evidence. 
But,  from  the  nature  of  our  dreumstances, 
no  usage  can  exist  in  this  state  that  would 
support  the  custoffl  that  must  obtain  before 
descrlptionB  sooh  as  were  used  In  this  cose 
can  be  upheld.  Vast  portions  of  our  area 
yet  bdong  to  the  general  government.  Some 
of  it  la  yet  tmsurveyed;  some  counties  but 
recently  organized;  others  yet  unorganized. 
It  is  not  possible  that  In  such  locaUHes  any 
'usage*  aa  to  real-estate  descriptions,  In 
the  proper  sense  of  the  word,  can  have  an 
existNioe.  It  cannot  be  that  persons  who 
seek  to  occupy  these  lands  are  required  to 
take  notice  of  a  usage  of  itiilob  they  have 
no  knowledge  in  fact,  and  wlitoh  never  ob- 
tained In  their  locality.  If  omse  we  hold 
such  deecilptlons  good,  we  wtabUsh  the  cus- 
tom, and  moke  It  the  law  of  the  state  forever 
aftorwarda,  imlesa  azmnUed  by  the  legis- 
lature. Thia  we  oo^t  not  to  do  until  our 
conditi(HiB  change.  The  trial  court  erred  in 
holding  the  descrlpUon  good." 

But  connael  dalm  lliat  the  description  of 
the  tracts  InrolTed  here  la  anfBdoit  If  the 
aymbcd  wxlttng  be  Ignored  and  rejected. 
tSuv  aay  In  their  brief:  "Part  of  aectlott  25, 


in  ton'nshlp  141,  of  range  59,  containing  30 
acres,  owned  by  James  B.  Power,"  is  suffi- 
cient, because,  as  tiiey  say.  It  would  not  mis- 
lead the  owner.  We  think  that  whether  such 
a  description  would  mislead  the  owner  or 
not  mlglit  depend  largely  upon  the  number  of 
80-acre  tracts  belonging  to  him  In  the  sec- 
tion; also  upon  the  dtuatlon  of  the  various 
tracts  which  he  might  own  with  reference  to 
the  quarter  sections.  Whether  the  80  acres 
was  or  was  not  In  a  soUd  body  would  also  be 
an  important  factor,  we  think.  It  is.  In  our 
judgment,  important  to  keep  In  view  the  fact 
that  others  besides  owners  of  land  have  a 
vital  Interest  In  descriptions  of  lands  In  tax 
rolls.  Delinquent  lands  are  sold  for  taxes, 
and  titles  are  to  be  built  up  and  perpetuated 
on  such  sales.  When  lands  are  offered  at 
tax  sales.  It  Is  Important  to  the  public  reve- 
nue, as  well  as  to  purchasers,  that  some  def- 
initely ascertained  tract  or  tracts  should  be 
put  up  for  sale.  There  would  be  little  In- 
ducement to  buy  if  the  parcels  oCF^ed  are 
not  pointed  oat  by  some  apt  and  suitable  de- 
scription familiar  to  the  public,  which  would 
enable  a  purchaser  to  identify,  not  merely  a 
tract,  but  the  particular  parcel  purchased. 
BidweU  V.  Webb,  10  MbiD.  59,  (Gil.  41;) 
Black,  Tax  Titles,  S  38;  1  Desty,  Tax'n.  504. 
To  us  the  proposition  that  fractions  of  whole 
sections  need  not  be  designated  in  a  tax  roll 
further  than  by  giving  the  section,  town, 
range,  and  number  of  acres,  In  connection 
with  the  owner's  name,  Is  novel,  and  some- 
what startling.  Our  observation  and  study 
have  led  us  to  believe  that  the  practice  of 
describing  parts  of  sections  In  tax  rolls,  as 
well  as  in  deeds  of  conveyance,  is  universal 
at  the  west  We  are  certain  that  the  stat- 
ute In  force  when  these  lands  were  assessed 
required  such  descriptions  In  addition  to  the 
other  data  mentioned.  Comp.  Laws,  5  15S2; 
also  Id.  i  1644.  Section  1582  provides  that 
the  assessment  roll,  among  other  things,  shall 
contain  a  list  of  lands,  "with  the  number  of 
acres  in  each  tract  set  opposite  the  same." 
To  set  the  number  of  acres  down  in  the  roll 
opposite  the  tract  necesdtates  a  description 
of  the  tract  in  connection  with  the  number  of 
acrea  We  think  this  statute  is  not  only 
plain,  but  is  likewise  mandatory.  It  is  well 
settled  that  a  description  in  a  tax  proceed- 
ing—which Is  a  proceeding  in  Invitum 
—that  Is  Inherently  and  fatally  defective  can- 
not be  helped  out  and  validated  by  extrinsic 
evidence.  It  is  also  true  that  where  premises 
have  acquired  a  name  or  description  by  re- 
pute, though  not  technically  correct,  the 
same  will  suffice  for  purposes  of  taxation, 
and  parol  evidence  is  competent  to  show  that 
the  name  acquired  by  repute  coincides  with 
the  proper  description  of  such  land.  GUflllaa 
V.  Hobart,  34  Minn.  67,  24  N.  W.  Rep.  342. 
This  line  of  authority  is  clearly  not  in  point 
in  the  case  at  bar.  There  Is  neither  allega- 
tion in  the  answer  nor  claim  tiiat  the  lands 
of  the  plaintiff  have  acquired  any  name  or 
dttlgnatlon  by  repute  which  la  peenllar  and 
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dlfferont  from  other  lands  sttnated  within 
goTemment  sarre^B  In  tlie  state.  On  the 
cuntrary,  the  atu'^rtion  Is  emphasized  tai  the 
answer  tbat  the  descriptions  of  the  lands  In 
suit  are  technically  accurate,  and  conform 
precisely  to  a  nsage  of  language  which  to  gen- 
eral In  describing  lands  in  thto  state.  See 
extract  from  amended  answer,  sapra;  also, 
Knight  T.  Alexander.  38  Minn.  884.  S7  N.  W. 
Rep.  796. 

Connsel  make  the  farther  point  that  Inas- 
much as  section  1D64,  Oomp.  Laws,  required 
taxpayers  to  "list  all  property  subject  to  tax- 
ation," and  because  It  does  not  appear  from 
"annotations  on  the  rdH"  that  plalntiflTs  prop- 
erty was  in  fact  listed  by  the  assessor,  that 
the  court  must  conclusively  presume  tbat 
plalntur  not  only  made  a  statement  of  his 
property,  aa  required  by  section  1547,  but 
that  plaintiff  furnished  the  assessor  a  list  In 
which  the  lands  In  question  were  described 
by  precisely  rimilar  sjonbols  to  those  now  ap- 
pearing on  the  rolL  In  support  of  this  point, 
counsel  cite  sections  1M9,  1550,  Comp.  Laws, 
to  show  that,  where  the  taxpayer  foils  or 
refuses  to  list  his  property,  It  tlien  becomes 
the  duty  of  the  assessor  to  "note  the  fact  on 
the  roll,"  and  return  it  to  the  auditor.  We 
do  not  so  read  the  two  sections  last  dted. 
Said  sections,  we  think,  have  reference  to 
documents  of  a  different  character  from  the 
"return"  and  roll,  viz.  to  lists  such  as  the 
county  commissioners  are  required,  under 
section  1544,  to  fUmlab  all  assessors.  We 
have  found  a  section— <me  not  dted— which 
we  think  is  the  only  one  which  requires  an 
assessor  In  a  case  of  failure  or  refusal  to  list 
to  note  the  fact  on  the  roll  or  "return." 
But  this  Is  confined  to  "personal  property," 
and  the  omission  to  Include  real  estate  to, 
we  think,  slgnlflcant.  and  Implies,  at  least, 
that  no  such  annotation  on  the  roll  to  to  be 
made  as  to  real  estate.  Comp.  Laws.  S  1583. 
This  view  is  strengthened  by  a  requirement 
of  law  tbat  the  county  commissioners  shall 
furnish  assessors  In  each  year  blank  forms 
for  listing,  containing  "a  list  of  all  the  en- 
tered lands  in  his  county  subject  to  taxa< 
Hon,'*  which  list  shall  contain  "lands  by 
township,  range,  and  section,  and  any  divi- 
sion or  part  of  a  section."  Where  the  owner 
l9  either  absent  or  unlinown,  It  becomes  the 
dnty  of  the  assessor  both  to  "ascertain  and 
value"  the  property.  Section  154S.  In  the 
total  absence  of  proof  we  cannot  assume  In 
any  case  that  the  owner  was  not  absent  and 
not  unknown,  atid  th'it  the  assessor  did  not  as- 
certain and  value  hto  property  for  one  or  the 
other  reason.  In  this  case,  for  a  special  rea- 
son, that  theory  cannot  be  Indulged.  The  an- 
swer expressly  avers  that  said  land  "was  by 
the  assessor  of  said  Barnes  county  duly  as- 
sessed for  taxatlfm  at  Its  true  value."  It  to 
true,  and  the  fact  has  been  a  source  of  em- 
barrassment to  this  court,  that  the  statutes 
governing  the  Itotlng  and  assessing  of  these 
lands  were  conflicting,  and  far  from  being 
dear  In  meaning.  Tet  one  thing  stands  cot 


with  clearness  and  certainty,  and  tbat  to  the 
fact  that  the  entire  responsibility  for  describ- 
ing property  in  the  "roll"  to  devolved  by  stat- 
ute upon  the  assessor.  It  to  that  offlctol  who 
to  required  to  make  oat  and  deliver  to  the 
county  clerk  a  "return"  or  '*roU.'*  Comp. 
Ijiws,  {i  1550,  1582.  It  to  with  the  descrip- 
tions of  land  in  the  return  or  roll  that  we  are 
dealing  in  this  case.  Such  description 
must  govern  In  all  subsequent  steps  in  the 
process  of  taxation,  and  in  transferring  the 
title  of  land  sold  for  taxes  and  not  redeemed. 
It  certainly  would  be  the  duty  of  the  assess- 
or, in  making  ont  hto  roll,  to  have  recourse 
to  any  Itots  of  property  furnished  him,  either 
by  his  official  superiors,  the  county  commis- 
sioners, or  by  taxpayers  individually;  but  as 
between  Itots  dlffei-ing  as  to  description  the 
arbiter  must  be  the  assessor  himself,  whose 
official  duty  it  to  to  make  out  and  deliver  a 
roll  containing  suffldent  descriptions.  We 
cannot  see.  In  view  of  all  the  provisions  of 
the  statute,  that  an  assessor  can  avoid  full 
responsibility  for  all  descriptions  and  other 
data  In  the  roll.  Moreover,  as  has  been  seen, 
we  are  of  the  opinion  that  a  description  of 
realty  essentially  insuffldent  cannot  be  up- 
held as  a  basto  of  taxation,  or  for  building  up 
title  tmder  the  revenue  tows,  even  when  such 
description  to  furnished  by  the  owner.  The 
public  and  purchasers  at  tax  sales,  and  their 
successors,  have  an  Interest  In  descriptions  of 
land  as  well  as  owners.  We  think  the  wel^t 
of  authority  supports  onr  view  upon  this 
point,  but  we  are  aware  that  some  cases  hold 
that,  where  the  owner  furnishes  the  exact 
description  involved,  he  to  estopped  from 
questioning  its  sufficiency. 

In  conclusion  we  feel  like  saying  that  every 
member  of  this  court  has  given  to  thto  case 
hto  very  best  and  most  faithful  consideration. 
We  appredate  the  importance  of  the  ques- 
tions Involved,  relating,  as  th^  do,  to  the 
public  revenues,  and  bearing  vltaUy,  also,  up- 
on the  stability  of  land  titles  In  thto  state. 
We  readily  concede  that  views  differing  from 
ours  may  be  nnd  are  honestly  entertained; 
but  we  have  concluded  that  stability  In  a  rule 
of  property,  when  once  deliberately  ad- 
judged, to  of  prime  Importance,  and  hence 
have  adhered  to  the  views  laid  down  In  the 
prevlotu  decisions.  Moreover,  we  believe 
that  comparatively  a  small  number  of  the 
whole  population  have  any  degree  of  famil- 
iarity with  the  symbol  writing  in  question. 
Those  who  have  dose  relations  with  the  local 
land  offices,  and  with  such  of  the  county  offi- 
cers as  liave  copied  and  adopted  the  symbol 
writing  from  the  land  officers,  are  Indeed 
strongly  Impressed  with  the  Idea  thai  all  of 
the  people  understand  and  mte  thto  mode  of 
describing  land.  We  cannot  come  to  th9 
same  conclu^on.  We  think  symbol  writing 
In  tax  records  has  already  dlrappeared,  nnd 
to  no  longer  employed  in  county  offices  in 
thto  state,  and  our  belief  to  strong  that  when 
the  public  land  has  been  disposed  of,  and  tlie 
local  land  t^Bcea  hare  performed  their  limit- 
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ed  and  temporary  fnnctloiis,  and  bare  been 
removed  farther  west.  It  will  be  found  that 
symbol  writing  In  descrlUnff  realty  will  hare 
failed  to  become  ingrafted  upon  the  remaca- 
lar  language.  We  feel  Jnatifled  In  tUs  coo* 
dtBiioa  from  our  obBoratttnui  and  experience 
In  the  older  atatea  of  the  weat  If  we  are 
mistaken,  the  remedy  can  be  readily  found  in 
the  le^datlre  brandb  of  Hie  goTemment, 
where  a  atatnte  can  be  passed  to  govern  fu- 
ture aaseaamenta.  See  "The  Elements  of 
Jnrispmdenoe,"  1^  T.  B.  Holland,  p.  54. 

The  judgment  entered  below  must  be  re- 
versed, and  a  new  Judgment  entered,  quieting 
title  In  Hie  plaintiff,  and  also  setting  aside 
the  tazea  on  the  land  In  question  for  the 
years  1886,  1887.  and  1888,  and  vacating  aU 
tax  deeds  and  certificates  described  in  or  re- 
ferred to  in  the  amended  uisweK  Neither 
party  will  recover  costs  or  disbursements  in 
tbts  court  Hie  district  court  wHl  enter  Judg* 
ment  according. 


BTJkTK  V.  KNiaHT  et  SL 

(Supreme  Court  of  South  Dakota.   Fek  15, 1898.) 

CoBTBMPTS — CiTiL  ixu  GanmrAi.— RsviBV  ar 
Wmt  ov  Baao^TiouTioa  <»  Innmorunr. 

1.  CdttemptB  of  court  are  of  two  Wnda,— cItU 
and  criminal.  When  a  party  refuses  to  do  some- 
thiDR  which  he  U  ordered  to  do  for  the  benefit  or 
advantage  of  the  opposiM  party,  such  m  dls- 
obedtenoe  of  an  order  of  eonrt  for  vxb  parraent  of 
goats,  or  uonperforauHice  of  the  awards  of  arbi- 
trators, the  order  Is  looked  upon  as  a  civil  execu- 
tion for  the  benefit  of  the  Injured  party,  although 
the  proceedings  are  carried  on  in  the  shape  of  a 
ertmfnid  process;  and  be  stands  oomaiitted  until 
he  complies  with  the  order.  The  order  In  such 
ease  is  not  punitive,  hut  coercive. 

2,  If  theoontomptooDslstslndoing  aforbtddeo 
aot,  iDjutioaa  to  tba  opposite  party,  the  prooees  is 
criminal,  and  conviotLoD  Is  ntUowed  by  fiae  and 
imprisonment,  or  both.  This  U  purely  punitive. 

8.  Under  our  statutes  (sections  749B,  "500, 
V60B,  Oomp.  Laws)  writs  of  error  are  osed  to  re- 
move to  this  court  for  examination  and  review  the 
record  in  all  criminal  actions,  and  they  are  allowed 
in  all  criminal  cases  from  the  final  dectsloas  of  In- 
ferior oourtB.  Orimiualoontempt  proosedlngsare 
properly  brought  to  tUa  oourt  by  writ  of  error. 

4.  While  an  appellate  oourt  has  Jurisdiction 
to  revi^  an  order  puniabing  for  a  criminal  con- 
tempt, so  far  as  to  aacertain  whether  the  oourt  In- 
flletfng>the  ponisbment  had  jurisdiction,  or  as  to 
whether  the  words  or  acts  charged  constituted  a 
f  ontempt,  yet  the  decision  of  the  court  making  It 
Is  not  to  be  lightly  reviewed.  Its  judgment  should 
not  be  reversed  unless  it  is  i^armt  that  no  con- 
tempt has  lieen  committed,  or  that  the  eonrt 
exercised  its  authority  in  a  c^rloiona,  oppressive, 
or  arbitrary  manner. 

5.  An  injunction  order  la  In  a  oertahi  sense  a 
supersedeas,  and  operates  to  suspend  the  proceed- 
ings enjoined  by  it.  An  attachment  for  eontempt 
wUl  lie  against  one  to  whom  the  writ  is  directed, 
or  who  has  notice  of  its  issuance,  if  in  the  face  of 
tta  reetraiaing  iorae  euOh  perwm  proceeds  in  the 
matter  enjoined. 

(Syllabus  by  the  Court) 

Errw  to  dtcuit  court  Marthall  ooontT^; 
A.  W.  Campbell,  Judge. 

Proceedings  by  the  state  ajRdnst  Danid 
Enl^t  and  Dani^  Hubbard  to  compel  de- 
fendants to  show  cause  why  they  should  not 
be  punMMd  for  oont«npt  for  disobeying  an 


order  of  court  Defttndanta  were  adjudgod 
gnlltgr  of  iwnftpmpt,  and  bring  uror.  Af- 
firmed. 

H.  R.  Turner  and  Taubman  &  Potter,  for 
plaintiffs  in  error.  J.  H.  McCoy  and  Bobert 
Dollard,  for  the  Stat& 

BBNNETi;  P.  J.  On  the  ITtfa  day  of  Oc- 
tober, isai*  an  order  waa  made  by  the  Jod^ 
of  the  flfOi  Judicial  dronlt,  directed  to  A.  M. 
Knight,  his  agents  and  attomqys,  restrain- 
ing them  from  making  a  sale  by  advortlBc- 
ment  of  certain  mortgaged  property.  The 
sale  under  said  foreclosure  had  been  pre- 
viously fixed  for  2  o'clock  P.  M.  on  the  ITtta 
day  of  October,  at  Langf<»d.  S.  D.,  dlstanc 
from  the  plane  where  the  order  waa  made 
amne  ItO  miles.  About  1  o'clock  ct  that  dny 
one  La  Due,  tlie  mortgagor  in  aold  mortgage, 
reoetved  the  f<dlowlng  telegram,  writtoi  up- 
on <me  of  the  Western  Union  Telegraph  Com- 
pany'B  blanks:  "Aberdeen.  S.  D.  lOA?. 
1881.  To  Fratik  Due,  Langford,  8.  D.: 
Have  slffied  wder  restiidnlng  sale  under 
mortgage,  Frank  La  Dne  to  A.  M.  Knight 
A.  W.  OampbeU."  A.  W.  OampbeU  was  the 
iodge  of  the  fifth  Judicial  otroott,  but  did  not 
flign  the  telegram  officially.  This  telegram 
was  exhibited  to  the  defendants,  Dani^ 
Knl^t  and  Dauiti  Hubbard,  ttte  agents  of 
A.  M.  Knl^t,  a  Ohort  time  before  ttie  sale, 
by  La  Due,  the  mortgagor,  who  requested 
them  to  refrain  from  selling  the  property. 
The  defiendanta  dlaregaxded  ttie  telegram, 
and  proceeded  to  make  the  sale.  Upon  an 
affidavit  setting  ont  these  facts  the  judge 
made  an  order  requiring  the  defendants  to 
ai^ear  at  flie  January  term,  1882.  of  the  dr- 
onit  oourt  of  Marshall  conniy,  and  show 
cause  why  they  should  not  be  punished  for 
centempt  for  wtUfolly  disobeying  his  order. 
Upon  the  return  day  the  defendants  ap- 
peared, and,  after  hearing  the  evidence  In 
the  case,  the  defccdanta  were  adjudged 
guilty  of  contempt,  and  fined  $25  each,  and 
ordered  committed  to  the  ooonty  Jail  until 
said  fine  waa  paid.  To  this  order  the  writ 
of  error  Is  Issned. 

We  are  confronted  at  the  threshold  with 
the  objection  diat  a  writ  of  error  doee  not 
lie  in  a  oase  of  this  character.  If  the  ob- 
jection be  well  taken,  it  is  certainly  fbtal  to 
th\s  proceeding,  and  the  only  order  that  can 
property  be  made  by  this  court  is  one  dlB- 
ndssing  the  writ  At  common  law,  judg- 
ments of  superior  coorta  of  record  in  matters 
ot  ccmtempt  were  final,  and  not  revlsable  in 
any  odier  court  upon  appeal  or  writ  of  eiror. 
By  statute  In  amne  statas  ibe  remedy  by  ap- 
peal and  writ  ot  wror  baa  been  given. 
There  is  no  good  reason,  however,  in  any 
ease  that  we  have  cacamiaed,  vrtiy  coses  of 
oontempt  ore  not  subject  to  revicfw  In  amno 
manner  by  an  appellate  oonrt.  Bx  parte 
Rovre.  7  CaL  175;  Bx  parte  Langdm,  25 
VX  680;  Railroad  Co.  v.  Cttj  of  Wheefing. 
IS  Ont  40;  Stuart  v.  People.  8  acam.  1U6: 
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rates  T.  People,  6  Jobns.  837,  The  power  to 
pnnlflb  for  cmitainpt  Is  one  of  tbe  highest 
prerogatiTefl  of  a  court  of  Justice,  and  Is  in- 
bervnt  in  It    Without  It  the  dttzen  would  be 
without  protection  or  securltr,  and  upon  Its 
bold  and  prudent  exendM  depend  the  respect, 
the  dlgnitr,  and  efficiency  of  oonrts  of  jusUoe 
as  arMters  of  boman  rlgtits.   The  mmdntf^t 
of  a  court  must  in  all  cases  be  obeyed. 
Coesart  t.  State,  14  Ark.  Ml;  Bx  parte 
Robinson,  19  WaU.  S06;  Ex  parte  Smith.  28 
Ind.  47;  In  re  Moore,  63  N.  C.  397;  State  t. 
Kari.  41  Ind.  464;  Taylor  t.  Moffitt.  2  Bladff. 
aOft;   People  t.  Plrfenbrlnk,  96  lU.  68.  If 
wrons  be  d<Hie  a  citizen  b;  error  of  facts 
4H-  judgment  In  the  exercise  of  this  power. 
there  must  be  some  channel  of  redress  pro 
Tided  by  law  to  rectify  the  wrong.   In  the 
absence  of  statutory  oiacbnents,  there  must 
be  some  tribunal  to  review  and  correct  this 
error,  and  some  road  leading  to  that  tribunal 
wbi<^  aggrieved  parties  may  take  to  reads  It, 
The  practice  of  bringing  up  for  the  oonsld- 
eraticm  ot  appellate  courts  contempt  proceed- 
ings by  writ  of  error  to  the  final  Judgment 
has  been  allowed  In  many  of  the  states. 
See  cases  cited  abore;  Winkelman  v.  People, 
60  m.  449;  Butlet  r.  People,  2  Oolo.  295; 
Storey  T.  People,  79  ni.  46;  Myers  t.  State, 
(Ohio  Sup.)  22  N.  E.  Rep.  43;  Wyatt  t.  Peo- 
ple, (Colo.  Sup.)  28  Pac.  Rep.  961.  In  other 
states  the  writs  of  certiorari  and  habeas  cor- 
pus bare  been  resorted  to.  State  t.  District 
Court,  (Minn.)  42  N.  W.  Rep.  698;  State  t. 
Webber,  (Minn.)  87  N.  W.  Rep.  949;  In  re 
Fanning.  (Minn.)  41  N.  W.  Rep.  l(m;  Batch- 
elder  T.  MoMe,  42  QaL  418.    But  under 
onr  statute  it  would  seem  that  the  writ 
of  error  was  the  most  appropriate  mode 
to  reach  the  desired  eoA.  Under  the  com- 
mon law,  writs  of  error  were  amsidered 
writs  of  right,  and  Issued  of  coarse  In 
all  criminal  cases  not  capttaL  In  capital, 
criminal  cases  It  was  a  writ  «f  grao^ 
and  Issued  on  motion  or  petUi<m.    See  TaXes 
T.  People,  6  Johns.  37%  where  a  large  num* 
ber  of  cases  are  cited,  and  an  aUe  and  ex> 
tensive  exposition  of  proceedings  In  craitempt 
Is  made  by  the  court    Under  our  statute, 
writs  oC  error  are  wed  to  remove  to  this 
court,  for  oTamin^H/^  and  review,  the  reo> 
in  criminal  actions;'  these  writs  to  be 
allowed  In  all  oases  from  th»  final  decisions 
<^  Inferior  courts,  under  such  regulations  as 
are  prescribed  by  law.   The  writ  may  be 
ned  out  by  the  defendant  from  a  final  Judg- 
mmt  of  conviction,  from  an  order  refusing 
a  motioii  In  arrest  of  judgment,  or  from  nn 
wder  refusing  a  new  trial.  See  sections  T499,. 
7500,  7502,  Comp.  Laws.   The  question  of 
review  by  writ  at  error  would  then  seem  to 
roBt  upCHi  the  proportion  as  to  whether  con- 
tempt of  court  is  a  spedfio  criminal  offense 
or  not.    It  is  no  doubt  true  that  attachment 
for  contempt  is  sometimes  regarded  as  pro- 
ceai  In  a  civil  action. 

^  Bladsttma  book  4,  c.  20)  treatt  of  cmf 
tempt  m&dsr  tbs  bead  oS  "Sammuy  OoutIO' 


ttona"  They  are  classed  with  other  misde- 
meanors, ttom  which  they  are  distinguished 
<Hily  by  the  mode  in  which  they  are  prose- 
cuted; every  superior  court  being  necessari- 
ly invested  with  jurisdiction  to  punish  con- 
tempt of  its  authority  by  summary  process. 
After  enumerating  the  different  species  of 
contempt,  he  mentions  "those  committed  by 
parties  to  any  suit  or  proceeding  before  the 
court,  as  by  disobedience  of  any  rule  or 
order  made  in  the  progress  of  a  cause,  by 
nonpayment  of  costs  awarded  the  court 
upon  a  motion,  or  by  nonobservance  of 
awards  duly  made  by  arbitrators  or  nm- 
pires,  after  having  entered  Into  a  rule  for 
submitting  to  such  determination.  Indeed, 
the  attachment  for  most  of  the  species  of 
contempt,  and  especially  for  nonpayment  of 
costs  and  nonperformance  of  awards.  Is  to 
be  looked  upon  rather  as  a  civil  execution 
tor  the  benefit  of  the  injured  party,  though 
carried  on  in  the  shape  of  a  trlmlnal  process 
of  contempt  of  the  auttiority  of  the  court; 
and  therefore  it  hath  been  hdd  that  such 
contempt,  and  process  thereon,  b^ng  prop- 
erly the  dvU  remedy  of  individuals  tor  a 
private  Injury,  are  not  released  or  affected 
by  the  general  act  of  pardon."  Then  by  a 
paritr  reasoning  It  would  seem  that  dvU 
contempts  would  be  (Mppealable  under  the 
provision  of  the  statute  r^rnlatlng  appeals. 
Bnt  the  question  remains  whether  the  con- 
tempt all^»d  against  tlw  plaintiffs  in  er- 
ror In  the  case  at  bar  Is  (me  of  these.  It 
smse  in  the  alleged  disobedience  of  an  In- 
junction order  restraining  tb»  plalntins  In 
errw  from  foreclosing  a  mortgage,  and  so 
far  it  would  probably  come  within  those 
classes  of  cases  described  by  Blat^stmte  In 
the  above  quotation.  His  language  is  "most 
of  the  species,"  and  the  examples  given  in 
lUustratltm  are  of  nonpayment  of  costs  and 
nonperformance  of  awards,  These  examples 
clearly  Indicate  the  criterion  by  which  tt 
may  be  determined  whether  the  process  la 
civil  or  criminal.  If  the  contempt  consists 
in  the  refusal  of  a  party  to  do  something 
which  he  Is  ordered  to  do  for  the  t)enefit 
or  advantage  of  the  opposite  party,  the 
process  is  clvU,  and  he  stands  committed  till 
he  complies  with  the  order.  The  order  In 
such  a  case  is  not  In  the  nature  of  a  punish- 
ment, bat  Is  coercive,  to  compel  him  to 
act  In  accordance  with  the  order  of  the 
court  If,  on  the  other  hand,  the  contempt 
consists  in  the  doing  of  a  forbidden  act. 
Injurious  to  the  opposite  party,  the  process 
is  criminal,  and  conviction  is  followed 
fine  or  Imprisonment,  or  both;  and  this  Is 
by  way  of  punishment  In  one  case  the 
private  party  is  interested  In  the  enforce- 
ment of  the  order,  and,  the  moment  he  Is 
satisfied,  the  imprisonment  ceases.  On  the 
other  hand,  the  state  alone  Is  Interested  In 
the  enforcement  of  the  pmalty,  it  being  a 
punishment  which  operates  In  terrorem,  and 
by  that  means  has  a  toidem^  to  prevent  a 
repetition  at  tbm  offoae  In  «tfaw  almUw 
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cases.  This  rnle,  as  definitely  stated,  has  not 
been  ezpressir  reoognlEed  by  anjr  case  com- 
ing under  our  observation,  but  Is  eonaistait 
with  all  the  det^tons.  New  Orleans  t. 
Steamship  Co.,  20  WalL  387;  RaUroad  Go. 
T.  Wheellns,  18  Grat.  S7;  Bx  parte  Kearney, 
7  Wheat  88;  Stuart  t.  Peoi^,  8  Scam.  396; 
Bz  parte  Thatcher,  2  GHlman,  170;  Onxifc  t. 
People,  16  HI.  686. 

In  the  case  at  Bx  parte  ntatcher,  supra. 
Justice  Bcates  said:  "It  Is  Indeed  denied 
that  any  appeal  or  writ  of  error  lies  from 
Its  Judgment  for  contempt  by  any  court 
I  will  not  undertake  to  deidde  the  general 
question,  but  the  power  has  its  limits.  Tta 
court  may  not  treat  any  and  ereiy  act  as 
a  contempt  snd  1  have  no  doubt  that  the 
api>ellate  court  miqr  revise  and  reverse  its 
Judgment  when  It  exceeds  its  Jurlsdlctloo 
by  treating  that  as  a  ctnitempt  whldi  In 
law  is  no  contempt,  a&d  cannot  be.  The  sn- 
pervlalon  win  be  to  ascertain  ttiat  tact" 
lllis  case  ms  broni^t  to  flie  snpreme  court 
by  writ  of  error.  In  the  case  of  New  Or- 
leans V.  Steamship  Co.,  Judge  Swayne.  In  de- 
llT«rlng  the  opinlim.  of  the  court  said: 
"Contempt  Is  a  miedfic  criminal  offense. 
The  imposition  of  the  fine  was  a  Judgment 
in  a  criminal  case.  That  part  of  the  decree 
is  as  distinct  from  tiie  residue  as  if  It  were 
a  Jndgnvmt  upon  an  tndfctment  for  perjury 
committed  In  a  deposlticm  read  at  the  hear- 
ing. This  court  can  take  cognizance  of  a 
criminal  case  only  upon  a  certlflcate  di- 
vision In  opinion,"— and  dismissed  the  writ 
of  «ror  because'  the  supreme  court  had  no 
Jurisdiction  to  review  a  criminal  offraise. 
BaUroad  Co.  v.  Whe^ng,  supra,  was  a  case 
brou^t  to  tlie  supreme  court;  the  defend- 
ant having  been  fined  for  contempt  in  diso- 
beying an  interiocutoiy  order  made  in  a 
case,  ^nie  court  said:  **A  contempt  of  court 
is  in  the  nature  of  a  criminal  offense,  and  the 
proceeding  fbr  its  punishment  Is  In  the  na- 
ture at  a  criminal  proceeding.  The  Judg- 
ment In  Budi  a  proceeding  can  he  reviewed 
by  a  BuperiOT  tribunal  only  by  writ  of  er* 
rw,  and  not  always  in  that  way."  To  the 
same  ^ect  see  Fischer  v.  Hayes,  6  Fed. 

63.  The  case  at  bar,  nnder  the  rule 
abare  announced,  presents  a  contempt  pro- 
ceeding, in  the  nature  of  a  criminal  action, 
and  we  think  it  was  prop^ly  brought  to 
this  court  by  writ  of  error.  Consequently 
ttu  objection  made  the  attorney  general 
cannot  be  sustained.  Hie  eases  of  Hayes  v. 
Fischer,  102  IT.  S.  121,  Bx  parte  Kearney,  7 
Wheat  38,  and  New  Orleam  v.  Steamship 
Go.,  ao  WaU.  887,  dted  by  the  attorney  gen- 
eral, while  sustaining  the  position  that  con- 
tempt proceedings  are  criminal  In  their  na- 
ture, and  for  that  reason  the  supreme  court 
of  the  United  States  would  not  take  Juris- 
diction of  them,  do  not  decide  that  writ  of 
error  was  not  the  proper  process  for  bring- 
ing up  the  cases  for  review,  and  they  are  not 
jfropet  authorities  to  sustein  tbe  objection 
that  this  Is  not  the  proper  remedy. 


Having  held  ^t-wrtt  of  error  is  the  propet 
mode  of  bringing  up  for  review  criminal  con- 
tempt proceedings,  the  next  question  Is,  to 
what  extent  will  such  proceedlngB  be  review- 
ed? It  seems  to  be  well  settled  that  con- 
tempt orders  or  Judgments,  while  not  ordi- 
narily reversible  fOr  mere  error,  may  be  s  >t 
aside  tor  want  of  Jurtsdictlffla  of  the  oonrt 
over  the  subject-matter  or  flie  defendant,  or 
for  want  (tf  power  to  render  the  partlcalar 
Judgment  or  tiie  order  complained  Bz 
parte  Reed.  100  U.  8.  18-23;  Hayne,  New 
Trials  &  App.  1 198;  2  BUOi.  Grim.  lAW,  I  268; 
Vilas  V.  Burton,  27  Vt  66;  Pei^le  v.  Kelly, 
24  N.  Y.  74;  PhlUlps  T.  Welch,  11  Nev.  188: 
State  V.  GtaUoway.  5  Cold.  837.  Bishop,  In 
the  section  dted.  supra,  says:  "It  Is  not  wll3i- 
in  the  plan  of  this  volume  to  discuss  ques- 
tikms  of  practice^  yet  it  may  be  observe) 
that  the  very  nature  of  ocmtempt  compels  the 
court  against  which  it  Is  committed  to  pro- 
ceed against  It  and,  If  the  court  has  Jurisdic- 
tion, precludes  any  other  or  aiperior  trfbnna] 
from  taking  cognisance  of  it,  whether  direct- 
ly on  an  appeal,  or  otherwise,  tinder  pecul- 
iar proviBtons  of  law,  however,  in  Some  of 
the  stetes,  and  the  pressure  of  modem  opin- 
ion. Hie  superior  courts  do  In  a  measure— not 
fully— correct  errors  of  tiie  Inf^or  ones  in 
the  matter."  In  YUas  v.  Burton,  supra,  it  is 
said:  "The  BngUsh  courts  have  always  held 
that  proceedlngB  fbr  contempt  In  one  court, 
when  the  court  has  Jurisdiction  of  the  sab- 
Ject-mattw  and  of  the  partlM,  are  not  xevlaar- 
ble  in  any  other  court  *  •  •  And  no  cases 
are  brought  to  U^t  vriiere  sudi  proceedings 
In  the'  superior  court  have  ordinarily  been 
held  mvlsable,  untess  when  the  proceedings 
were  so  Irregular  as  to  be  against  the  law, 
and  to  give  the  oonrt  no  proi>er  Jurisdiction." 
In  the  case  of  Pet^le  v.  Edly,  above  dted. 
the  court  said:  "The  questitm  whether  the  al- 
leged offender  really  committed  the  act 
charged  will  be  conduslvely  determined  by 
the  order  or  Judgment  of  the  court  and  so 
with  eqidvocal  acts,  whldi  may  be  culpable 
or  Innocent  according  to  drcomstances;  b^it 
when  the  act  is  necessarily  Innocent  or  JUKtl- 
fiable,  It  would  be  prepostonus  to  hold  it  a 
cause  of  imprisonment"  In  Phillips  v. 
Welch,  supra,  it  was  hdd  that  the  review 
must  be  limited  to  the  question  of  Jurisdic- 
tion, and  tSs&t  no  error  of  fact  or  law  not  Ju- 
risdtcttonal  in  diaracter  could  be  consider  1. 
These  decisions  are  In  harmony  with  the  At^ 
dslou  In  California.  Bx  parte  PerUns,  18 
Cal.  60;  People  v.  O'Nell.  47  GaL  100;  R'>e 
V.  Superior  Gomt,  60  Gal.  03;  Hayne,  New 
Trials  &  Ah».  19S.  Bee,  also,  Romeyn  v. 
Caplls.  17  MIdL  466. 

WUle  we  have  Jurisdiction  to  review  an 
order  punishing  for  a  crimlmd  contenqpt  m 
far  as  to  ascertain  whether  the  court  Inflict- 
ing the  punishment  had  Jurisdiction,  and  as 
to  whether  the  words  or  acts  charged  constl- 
tote  a  contempt  yet  tlie  deddon  of  the  court 
making  It  la  not  to  be  Ui^tly  reversed.  It 
ought  not  to  be  reviewed  unless  it  Is  ^parent 
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tbat  no  contempt  has  been  committed, 
or  that  the  court  exercised  its  niitliorltr 
In  a  capridoos,  oppressire,'  or  arijitrnry 
Boanner.  A  case  might  arise,  evea  If  the 
court  has  JurL^dicciou.  where  the  acts  al- 
leged as  a  contempt  were  not  contemptuous, 
nor  Intended  to  be.  In  the  case  at  bar  there 
can  be  no  doubt  the  court  below  had  Juris- 
diction to  punish  for  contempt  a  person  who 
n-illfully  and  Intentionally  violated  on  order 
of  court  restraining  and  forbidding  a  sale  of 
property  under  a  mortgage  foreclosure.  The 
only  giKstlon,  then,  ailsing  in  this  case  is 
whether  the  act  of  the  plalntiCCs  in  error  con- 
stitutes a  contempt.  The  record  shows  that 
such  an  order  was  made,  and  It  Is  alleged 
that  it  was  bron^t  to  the  knowledge  of  the 
plain tUCs  in  error,  restraining  the  sale  under 
the  mortgase  of  Frank  La  Due  to  A.  M. 
Knl^t;  yet  in  the  f&ce  of  this  knowledge 
these  plaintiffs  in  error  did  proceed  to  mabu 
the  sale.  But  it  is  said  the  manner  In  which 
this  was  communicated  to  them  did  not  im- 
port to  them  such  a  legal  notice  as  they  were 
bound  to  respect.  If  we  were  IncUneJ  to 
agree  with  this  view  from  the  eridence,  we 
think,  imdw  the  mle  above  announced,  we 
would  not  be  justified  in  reversing  a  court 
vhi<^  had  found  as  a  matter  of  fact  to  the 
contrary.  The  Judgment  of  the  court  redtes, 
after  hearing  the  affidavits  of  several  par- 
tiea  and  the  argum^t  of  counsel,  that  the 
plaiutiffB  In  error  did  willfully  and  knowing- 
ly violate  the  injunction  order,  and  are  guilty 
of  contempt  This  finding  of  fact,  when 
based  tipon  conflicting  testimony  or  upon  tes- 
timony which  Is  susceptible  of  more  than  one 
construction,  will  not  be  set  aside' by  an  ap- 
pellate court  The  plaintiffs  in  error  admit 
tlie  receipt  of  the  tel^rram  stating  an  order 
bad  been  made  restraining  them  from  pro- 
ceeding with  the  sale.  Tills  was  received  be- 
fore the  sale  had  taken  place.  They  do  not 
deny  ttULt  they  knew  that  A.  W.  Campbell 
was  the  judge  of  tlie  drcuit  court  of  the  coun- 
ty In  which  the  sale  was  to  take  place.  If  any 
doubts  existed  as  to  the  genuineness  of  the 
tei^ram,  there  could  have  been  no  serious 
consequences  foUowlx^  a  postponement  of 
the  sale  until  such  time  as  this  could  have 
been  ascertained,  and  it  was  thdr  duty  to 
have  done  so.  Not  baviug  done  so,  as  reiison- 
able  men  would  have  done,  the  consequeuL-e 
must  follow.  The  Judgment  of  the  coturt  be- 
low la  affirmed.  All  the  Judges  concur. 


STATE  T.  SWEBTLAND. 
(Sapreme  Court  of  South  Dakota.  FeK  Ifi,  1898.) 
CoRSTRucnva  Coktehft— ScmcniioT  or  Am- 

DAVIT. 

1.  In  aprooeedinefora  coQBtructive  contempt, 
the  affldavlt  on  which  the  proceeding  is  bsBed  !■ 
jariMlictUmsl,  and  all  the  laota  showiog  that  the 
caaa  is  one  over  which  the  oonrfc  has  juriadictlon 
must  be  made  to  afflrmaUvely  appear  by  the  affl- 
dsTiU 

%  Udosa  not  Kfllnnatlvely  iq^pear  tgr  the  affi- 


davit on  which  the  proceedings  for  coQtctnpt  Id  the 
county  court  wore  based  that  tbe  publication  com- 
plained of  was  made  pending  tbe  trial  of  tbe  cau»e 
referred  to  in  such  publication;  and  it  does  not 
affirmatively  appear  by  said  affidavit  that  tbe  arti- 
cle oompiaioed  of  was  calculated  to  intimidate,  in- 
fluence, embarrass,  or  impede  tbe  court  in  the  due 
administration  of  jufttloe  in  any  cause  then  pend- 
ing, or  to  prevent »  fair  and  Impartial  trial  of  the 
some.  The  court  had  no  juriadiotion,  therefore, 
to  coDviot  and  punish  the  plalaUft  In  error  for  the 
alleged  contempt. 
(Syllabns  by  the  Court) 

Error  to  Hand  count;  oourt;  J.  A.  Hughea^ 
Judge. 

Prooee^ngs  1^  tlk9  stMe  against  L.  D. 
Sweetland  for  omtempt  of  conrt  Defendant 
was  adjudged  guilt;  of  contempt;  and  brings 
error.  Berersed. 

Shunk  &  Hughes,  for  plaintiff  in  error. 
Robert  DoUard,  Atty.  Gen.,  for  the  State. 

COSSON,  J.  This  was  a  proceeding  for 
contempt,  resulting  In  tiie  oonvlotlon  and  sen- 
tence of  the  plaintiff  iu  error.  The  affidavit 
of  J.  A.  Hughes,  as  the  baMs  of  this  action. 
Is  as  follows:  "(1)  That  I  am  the  comity 
Judge  of  Hand  county,  duly  elected,  qualified, 
and  acting.  That  on  the  14th,  15th.  and  16th 
days  of  January,  1892,  the  county  court  in 
and  for  Hand  cotmty  was  In  due  and  lawful 
session,  and  a  criminal  cause  was  pending 
In  said  court  and  was  on  trial  liefore  me, 
entitled,  "The  State  of  South  Dakota  vs.  D.  Q. 
Butts,'  charged  with  violating  the  quarantine 
law.  I  do  further  depose  and  say  that  at 
that  time  the  said  L.  D.  Sweetland  was  tlio 
editor  and  publisher  of  a  newspaper  pub- 
lished In  the  town  of  Miller,  Hand  county. 
South  Dakota,  and  that  an  Issue  of  said 
newspaper  was  publLdied  upon  Friday,  Jan- 
uary 15Ui,  1802,  or  about  that  date.  (2)  That 
in  said  newspaper  said  L.  D.  Sweetland,  with 
intent  to  slander  the  courts  of  this  county 
and  to  bring  the  same  into  disrepute,  and 
with  Intent  to  disregard  the  due  and  legal 
proceedings  in  courts  of  Justice  In  this  county 
and  In  this  county  court,  and  with  intent  to 
Impair  the  respect  due  its  authority,  did  In 
said  newspaper  publish  the  following  ar- 
ticles: (3)1t  was  anarchy  In  the  extreme 
when  County  Judge  Hu^es,  in  almost  total 
disregard  to  law  and  all  rules  of  practice, 
in  the  Butts  Case,  made  the  jurisprudence  of 
the  county  of  Hand  look  red  with  shame  by 
his  dishonest  and  fulsome  rulings,  and  It  was 
no  less  anarchistic  that  the  little  big  lawyer 
from  Beadle  always  advised  it  and  whose 
every  "Slnuai  says  thumbs  up"  by  him  was 
announced.  One  of  the  crowning  acts  of 
tyranny  on  the  part  of  Judge  Hughes  was 
that  of  fining  Counselor  Pusey  $10  for  con- 
tempt of  court,  and  shows  the  desperation  to 
which  the  combine  was  driven  to  protect 
Lane  in  his  regime  of  tyranny  and  outlawry. 
The  Butts  quarantine  trial  came  for  hearing 
before  the  self-declared,  but  self-demonstrat- 
ed, unbiased  (?)  County  Judge  Hughes  on 
last  Tuesday,  dragging  heavily  through  three 
d«yB  and  a  nle^t   It  was  the  most  notoil- 
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OU5I7  disgusting  farce  ever  perpetrated  In  the 
county.'  (4)  And  I  do  further  depose  and 
say  that  the  sold  publication  Is  a  false  and 
Xroesly  Inaccurate  Mie  of  the  proceedings  In 
•aid  court,  and  which,  on  my  best  informar 
tton  and  b^ef,  I  do  allege  that  the  said  re- 
port was  moUclously  made  with  a  view  to 
entirely  disrespect  tlie  authority  of  this  court 
and  of  other  courts  In  this  county.  This  peti- 
ticm  is  filed  as  a  ba^s  for  an  order  directing 
the  said  li.  D.  Sweetland  to  appear  and  show 
cause  why  be  should  not  be  ptmlshcd  for 
•contempt  of  court  J.  A.  Hugtaea.  Sworn  to 
before  me  this  2Tai  dny  of  January,  1892. 
W.  H.  Smith,  Clerk  of  Go.  Court" 

The  errors  assigned  may  be  condensed  and 
stated  BM  ttSlovra:  (1)  That  the  said  affldavlt 
does  not  stEbe- facts  BOffioient  to  constitute  a 
contempt  or^  which  said  county  court  bad 
Jurisdiction;  (2)  that  It  does  not  appear  from 
the  said  affldavit  that  the  comity  court  was  in 
aeasl<Hi,  or  the  criminal  case  referred  to  was 
pending  beft>re  the  court,  at  the  time  ot  tha 
alleged  pnUicatton  of  the  arUole  referred  to 
In  the  aiBdavlt  A  prelimlnaiy  motion  was 
made  to  dismiss  the  wtlt  of  error  upon  the 
xronnd  that  s  Judgmont  for  a  c<mtempt  oaa- 
not  be  broD^t  to  this  court  for  review  by 
such  wilt  This  court  has,  however,  decided 
tn  Ihe  case  of  State  r.  Ksl^t,  &4  N.  W.  Bep. 
412,  that  a  ftnal  judgment  In  proceedings  for 
a  criminal  oontanpt  may  be  brought  to  this 
«Kirt  by  BtKdi  writ  Following  tlie  decision 
hi  that  caae^  tha  motfrai  to  dlroiaa  la  denied. 

The  learned  attorney  goaeral  states  tbe 
doctrine  he  oontoids  for  in  tills  case  as  flol- 
lows:  "The  puMicati<».  of  an  artlide  In  a 
newspaper  Is  &  contempt  If  It  reflect  upon 
the  otmdoct  of  a  oourt  In  reference  to  a 
pending  sxUt  and  tends  tat  some  measure  to 
Inflnenoe  its  dedikm  Uiereln,  or  to  impede, 
Interrapt  or  emIwiTasa  the  proceedings  of 
the  court  In  refmnoe  tiiereto;"  and  he  in- 
slats  that  the  affidavit  In  this  oaaa  brings  the 
plalntlfl  In  error  within  the  doetrtaie  above 
stated.  The  learned  counsel  for  the  plain- 
Idfl  in  OTTor  do  not  oontroTert  the  doctrine 
above  laid  down  as  to  such  a  publication  coa- 
atltuting  a  contempt  when  made  while  a  case 
ti  pending,  bat  contend  ttiat  the  affidavit 
does  not  state  facta  that  bring  the  plaintiff 
In  tttor  wUUn  the  rule.  The  only  auestlcHi 
presented  in  tills  case,  therefbre,  is,  does  the 
affida-vlt  state  Austs  wnfBdent  to  ccnstttnte  a 
oontempt  over  which  the  ootmty  court  had 
jurisdictlMi?  In  oihw  wotia,  does  it  show 
that  the  publication  oomplained  of  was  made 
while  the  criminal  case  referred  to  was  pend- 
ing in  court?  It  will  not  ^lenton,  be  neo- 
ewary  to  dlaooss  the  doctrine  of  contempts 
generally,  as  the  attorney  general  has  stated 
the  doctrine  hdd  by  Hie  eonrts  In  reooit  de- 
■oU<nui  quite  fairly,  wtth  the  limitation  upon 
llie  power  of  oonrti  to  ponlsli,  tO'publioall<»iB 
4)altnilaitisd  to  iiHinMato^  Inflomcev  mqiedto^ 
tmbarruB,  or  obstruct  the  courts  in  the  dne- 
adminlatxatian  at  JnsUee  tat  matters  pending 
b&ttuo  timL   ^nils  itmitiitifyn  Tpyifi  pow^ 


er  of  the  courts  I9  fully  recognized  In  Myon 
T.  State,  (OUo  Sup.)  22  M.  B.  Rrp.  Coo]>pr 
r.  People,  13  Oolo.  337,  22  I'ac.  Kep.  790;  Siu- 
roo's  Case,  48  N.  H.  42S:  Storey  v.  People, 
79  m.  50.  The  affidavit  upon  which  the 
prooeedlngB  for  a  const roctire  contempt  are 
based  most  state  facts  whlcli.  If  estaUtshed. 
would  constitute  an  offense  over  whicb  the 
court  has  Jurisdlctloa.  As  was  said  by  the 
Mipr«ne  oonrt  of  California:  'The  power  of 
a  court  to  punish  for  an  alleged  contempt  of 
its  anttuwily,  iSiough  tmdouhted,  la  in  its 
natnra  srtdtraiy,  and  its  eoo^rcise  la  not  to 
be  upheld  except  under  the  clrcumstancea 
and  In  the  manner  prescribed  )ay  law.  It  In 
esBMitial  to  the  validity  of  proceedings  In 
contempt,  sobjeeling  a  party  to  fine  and  Im- 
prisonment, that  they  should  show  a  case  In 
point  of  Jurisdiotloii  wtOdn  the  providons  of 
the  law  by  viiiicta.  snoh  proceedli^  are  aa> 
thoilsed,  tor  mere  presumptions  and  kitaid- 
ments  are  not  to  be  Indulged  tn  their  sap* 
port"  Batohdder  v.  Uoon,  42  Gal.  412. 
See,  also,  to  the  same  effect,  MoGonn^  r. 
State,  46  Ind.  29S;  Phillips  t.  Welch,  12  Not. 
IfiS:  Thnnsfl  v.  People.  14  Oola  294^  23  Faa 
Bep.  326;  Wyatfc  t.  People,  (Golot  Sup.)  2S 
Pac  B^.  961.  The  affidavit,  then,  being 
Jurladictloiial  In  Ita  nntan;  and  no  presomp- 
tlons  being  pemlirible-  to  —tain  it,  abonld 
oteorly  show  a  state  of  facts  tha*  gtvss  th« 
oMirt  JnrlsdlottoB  over  Ibe  ODOtempt  pnoeed- 
I118&  With  these  obsflrvatiaia  an  to  ttaa 
natun  <tf  the  prooeedlag^  vra  wfil  now  ra- 
amtne  the  affidavit 

It  will  be  notified  that  Uie-  judse^  In  tka 
affidavit  tat  this  case,  states  that  on  the  14tit. 
Ifith.  and  IStii  days  of  January,  1»&,  tb« 
county  court  of  Hand  county  was  In  session, 
and  that  a  criminal  cqse  was  pending  before 
It;  that  the  ^alntiUt  In  error  was.  the  editor 
and  pobUaher  of  a  nev^y^^er  at  BfUlw.  thn 
county  seat  of  said  county,  and  that  said 
newspaper  oontalning  the  alleged  Ilbehnis  ar- 
ticle WW  pubUahed  cm  Friday,  tfe*  15  th  day 
of  Jaanaiy,  w  about  that  date;  bvt  It  Is  not 
otherwise  stated  that  the  arttde  complained 
of  was  publlsbed  during  tlie.  pendency  oC  the 
criminal  pntseentlon  ceCarred  to  in  the  arti- 
cle, or  that  It  was  calculated  to  Influence,  In- 
timidate, inqtede,  or  embarmaa  die  oonrt  la 
such  trial,  or  calculated  to  prevent  a  fair  and 
Impartial  Mai  of  the  case.  The  arthde  Itself, 
setfoEth  InlkeaflldaTlt  vould  seem  to  clear- 
ly Indicate  that  It  was  pubUahed  after  the 
conclusion  of  the  trial,  as  it  states  therein 
that  "the  Butts  qnanmttne  trial  came  for 
hearing  *  *  *  on  last  Tuesday,  dra^ng 
heavily  through  three  days  and  a  night" 
We  are  of  the  opinion,  fhoefore,  ttiat  the 
affidavit  fUte  to  show  that  the  article  com- 
plained of  was  pubHidied  during  tbe  pendot- 
cy  at  the  prosecution,  but,  aa  the  contrary, 
that  It  does  appear  from  the  arttde  Itself, 
which  Is  made  a  part  of  the  ^Mavtt,  that  It 
waa  published  after  the  condndon  at  th* 
trial.  Tin  attorney  general,  however,  con- 
tends that,  if  It  does  not  sufflcientiy  ^peai 
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from  the  afldnlt  that  the  p^bUcaOon  was 

made  dnilne  ttM  pendcoie^  of  tba  criminal  ac- 
tion referred  to,  tlUa  court  will  prestnne  that 
tiie  eridoice  on  the  trial  of  the  contempt  es- 
tablished tbat  tact  Bnt,  wem  It  permtari- 
Ue  tn  aay  case  to  make  aach  a  presumjrtkm, 
mo  aadi  praaamptlon  would  prevail  in  Uda 
ease,  aa  the  mlnntea  of  the  court,  made  a  part 
of  the  record  before  us,  give  tbe  entire  pro- 
oeedbsgi.  Inelndtog  aU  the  eTldcBce  on  whlcb 
the  jndgmeni  and  aentenoe  of  ttM  court  were 
based.  In  the  mbmtea  at  tba  ooart  It  Ib 
stated  tlMt  the  plaintiff  In  error  appeared  at 
S:ao  P.  M.,  Jannary  28,  1S02,  and  the  affida- 
vit was  read  to  hUn.  Tbat  thereupon  the 
fidlowtns  proceedings  were  had:  "The  conrt 
aAed  Ll  D.  Sweeflnnd,  'You  pnbllAed  these 
articlea,  did  yoar  By  Hr.  Sweetland:  T 
did.'  'Yon  are  the  publisher  of  the  Oaaette, 
are  yon?*  'Yes.*  *You  knew,  when  you  )>ub- 
Uabed  these  articles,  you  were  in  contempt, 
did  yon  notr  Answer.  *I  did  not  know  that 
I  was;  not  In  the  least  There  was  no  tnten- 
tkm  that  the  articles  publUhed  were  con- 
temptnous  or  disrespectful  of  the  oonrt,  bat 
for  the  purpose  of  vindicating  the  fflgnity  of 
tte  oonrta*  Mr.  Sweetland  aA«d  the  conrt 
dMt  he  mlKht  bare  time  to  prepare  answer 
nd  make  deftanse,  as  at  present  he  Is  wholly 
•nprqwred.  The  court  said:  1  have  notb- 
kiK  to  do  but  to  pmtfBh  you  tor  ocMitempt, 
and  flien  yon  have  your  remedy  U  you  want 
tt  Mr.  CHerlE,  y««  may  note  down  a  flne  of 
iorty  (4f0  dtdlaxm  for  Mr.  Sweetland  for  con- 
tempt  of  conrt  in  accordance  with  the  Infor- 
mation read  to  bbn,  and  that  be  be  commit- 
ted to  JaQ  until  the  flne  ia  paid  ftv  twoity 
days,— not  to  exceed  twenty  days,— one  day 
Dor  ereiy  two  (3)  doUara  of  ttie  flaa.'  A  eom- 
■dtment  was  famed  for  D.  Aweettand  to 
ttw  county  jail,  and  given  to  the  Aertff,— to 
■U  of  which  proceedtnga,  ordera,  and  Jndg- 
■amta  the  defendant  excepts.  Court  ad- 
lonnied  until  February  4th,  1802,  to  2  P.  M." 
A  Judgment  for  contempt  was  then  rendered. 
From  dune  pnKeedtags  It  dearly  appean 
ttiat  titen  was  no  otiier  evidence  than  that 
stated  beftm  the  court.  Sndk  being  the  caae, 
ttie  affidavit  and  proceediiigB  Ctfled  to  bring 
the  platntur  tn  error  within  the  rule  laid 
down*  or  to  show  that  tbe  article  was  pnb- 
Idied  during  the  pendency  oC  the  trlnl,  or 
was  calculated  to  tnttnenee*  intimidate.  Im- 
pede, or  embarrass  the  conrt  tn  the  trial  of 
Oie  criminal  ease,  or  to  in  any  manner  prerent 
a  fair  and  impartial  trial  of  the  lame.  The 
puMieatloa  was  not,  therefore,  a  contempt 
of  the  oonrt  over  which  the  court  had  Jtiris- 
dletlon  In  contempt  proceedings.  The  object 
of  cfxitempt  proceedings  Is  not  to  enable  a 
Jndge,  who  deems  liimself  aggrieved,  to  pun- 
Wi  the  supposed  wrong-doer  to  gratify  his 
own  perscmal  feelinga,  but  to  vindicate  the 
dignity  and  Independence  of  the  court,  and 
to  protect  himself,  and  those  necessarily  con- 
Bected  with  It.  while  a  matter  Is  pending  be- 
fore It,  from  Insolent  and  ramtemptnous  abuse 
calculated  to  Intimidate,  InflooKe,  embar- 
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raas,  or  lnq;»ede  the  conrt  In  iSie  exercise  of 
its  Jndidal  functionB,  or  prermt  a  fair  and 
impartial  trial.  If  the  Judge  was  unjustly 
assailed  by  the  article  In  question,  he  had 
the  same,  and  only  the  same,  remedies  for 
the  redress  of  the  wrong  which  t>eloiig  to  all 
other  dtlzena  After  the  condoslon  of  a 
trial  the  rl^t  at  the  press,  wltiiout  fear  of 
pmdAment  by  contempt  prooeedtaigB,  In  the 
Interest  of  the  public  good,  to  challenge  the 
CMiduet  of  the  Judge,  parties.  Jurors,  or  wit- 
nesses, and  to  arraign  them  at  the  bar  of 
public  opinion  In  connection  with  causes  that 
have  tteen  folly  determined,  cannot  be  de- 
nied by  a  court  In  any  other  manner  than  by 
the  ordinary  proceedings  In  courts  of  Justice. 
It  would  be  a  perversion  of  the  salutary  doc- 
trines governing  the  proceedings  of  courts 
and  Its  power  to  punish  for  contempts,  to 
permit  a  Judge  to  summon  iKfore  blm  and 
punish  t>y  flne  and  imprisonment  one  who 
challenges  his  learning,  integrity,  or  hnpar 
tiallty  as  a  Judge  In  a  public  newspaper,  ex- 
cept when  the  interests  of  the  state  demand 
It,  to  vindicate  the  Independence  and  integ* 
Tlty  of  the  courts,  and  to  protect  them  from 
publications  directly  calculated  to  embarrass, 
impede.  Intimidate,  or  Influence  Ihem  In  the 
due  administration  of  justhse  la  proceedings 
pending  before  them.  Other  questions  were 
argued,  but,  as  the  views  we  have  expressed 
diqwse  of  the  case,  it  will  not  be  necessary 
to  dlBCUBB  them  on  this  appeal  The  Judg- 
ment of  the  eonnty  court  of  Hand  coimty  Is 
reversed,  and  the  court  directed  to  dlsmlni 
tfaa  procMdlBff. 


In  f«  LIMITATION  OF  TAXATION. 
<8iiprsme  Oonrt  of  South  Dakota.  Jan.  14^ 
18880 

Stats  Taxatiox  —  LunrAnom  —  PATitBirr  or 
Public  Debt—  Appbopbutions  —  LMlBunvs 

POWEHB. 

1.  Oonrt.  art  11,  I  1.  provlt^ea  that  the  leg^ 
lalsture  shall  provide  for  an  auuual  tax  to  de- 
fray the  ordinary  eipensea  of  the  stnte  for  each 
year,  not  to  exceed  in  any  me  year  two  mtUa 
on  each  dollar  of  the  awaod  valaattoa;  and 
whenever  such  ordinary  expenses  shall  exceed 
the  income  of  the  state  for  such  year,  the  icgia- 
lature  Khali  provide  for  levyinE  a  tax  for  the 
ensoins  year,  snfficieat,  with  the  other  sources 
of  tacome,  to  pay  the  deficiency  of  the  preceding 

Sear,  together  with  the  expenses  of  such  eosu- 
ig  year;   and  for  the  parpose  of  paying  the 

KbUc  debt  the  IciriBlature  shall  proride  for 
rying  a  tax  anDually,  suffidwit  to  pay  the  an- 
nual interest  and  the  principal  witbui  10  yeara, 
provided  that  the  annual  tax  for  the  payment 
of  the  interest  and  principal  of  the  puhlle  debt 
Bball  lint  e:;<.*eod  iu  any  ooe  year  two  miUs  on 
each  dollar  of  the  asseiised  valuation.  Held, 
that  the  providm  relates  to  three  dtsdnct  Items 
of  taxation:  (1)  The  annual  tax  for  "the  esti- 
mated  ordinary  esrpenses  of  the  state;"  (2)  tax- 
ation to  pay  deficienciea  from  preceding  years; 
(S)  taxation  to  pay  the  public  debt. 

2.  The  leguloture  Is  limited  to  a  two-mOI 
tax  for  the  first  and  third  items  mentioned;  but 
when  a  deficiency  is  shown  to  exist,  resulting 
from  the  excess  of  ordinary  expenses  over  the 
fund  available  for  tliat  porpose,  the  leaialataro 
has  power  to  levy  an  aasassment  soflment 
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meet  the  defldencr,  Tvithoot  regard  to  the  two- 
mill  limitation,  and  the  iDone7_  raised  for  such 
deficiency  must  be  used  ezclusiTelr  for  its  pay- 
ment, and  cannot  be  diverted  to  any  other  use. 

3.  Const,  ait.  11,  S  S,  provides  that  "no  tax 
ihall  be  levied,  except  In  pursuance  of  law, 
which  shall  distinctly  state  the  object  of  the 
same,  to  which  the  tax  odIt  ihall  be  applied." 
Art.  12.  §  2,  provides  that  ^the  general  appro- 
priation bill  uiall  embrace  nothtDg  but  appro- 

firiations  for  ordinary  expenses  of  the  •zeeuuvet 
efdslative,  and  judicial  departments  of  tiie 
state,  the  current  expenses  of  state  instltlltions, 
interest  on  the  public  debt,  and  for  common 
schools.  All  other  appnqitriations  shall  be  made 
by  separate  bills,  each  embracisE  but  one  ob- 
ject, and  shall  require  a  two-thiras  vote  of  all 
the  members  of  each  branch  of  the  legtslatore." 
Held,  that  Uie  two-mill  limitation  applies  only 
to  the  items  embraced  within  the  "general  u- 
propriation  Ull,"  which  Items  conetitnte  the 
"ordinary  -  expenses,"  within  the  meaning  of 
article  ll,  S  i,  but  as  to  "all  other  appropria- 
tions" to  meet  tbe  extraordinary  expenaes  of 
the  state  the  legislative  power  is  controlled  only 
by  their  sense  of  Justice,  as  expressed  by  a  two- 
thirds  TOte  of  all  the  members  of  eadi  house. 

4.  A  law  providing  for  the  levy  of  a  tax  for 
an  eztraordinarr  expense  must  clearly  state  its 
object,  and  the  tax  so  raised  cannot  be  dlTerted 
to  any  other  osa. 

Ad  opinion  of  the  jndjres  of  the  supreme 
court  08  to  the  ilmlts  of  taxation  under  the 
ooDstitatlon     South  Dakota. 

Supreme  Court  Ohambera 

Pierre,  Janoaty  14,  1893. 
His  Excelloiojr,  O.  H.  Sh^doa,  Govemor  ot 

BouUx  Dakota. 

Sir:  We  have  tiie  honor  to  aoknoTriedge 
the  recdpt  of  your  communication  under 
date  January  7, 1893.  In  which  70a  propound 
the  following  quecrtlcm  for  our  ocmsideratlon, 
viz.:  Has  the  legldatore  the  oonstltutlonal 
pow^  to  provide  1^  law  tor  a  tax,  under 
any  drciunstanoes,  In  ezoeas  of  two  mills  on 
each  dollar  of  the  assessed  valuation  of  all 
taxable  property  In  the  state?  In  answer  to 
which  we  would  respectfully  submit  the  fol- 
lowing: 

Article  11,  I  1,  of  the  oonatittttion,  under 
the  head  of  "Revenue  and  Finance,"  pro- 
Tides  Uiat  "tlie  legislature  shall  provide  for 
an  flwnwfti  tax  sufficient  to  defray  the  esti- 
mated onUnaiy  expenses  of  the  state,  for 
each  year,  not  to  exceed  in  any  one  year  two 
mills  on  each  dollar  of  the  assessed  valuation 
of  all  taxatde  property  In  the  state,  to  be  as- 
certalned  by  tlie  last  assessment  made  for 
state  and  county  purposes;  and  whenevn'  It 
riiall  appear  that  such  ordinary  expenses 
shnll  exceed  the  Income  of  the  state  for  such 
year,  the  leglslabire  shall  provide  for  levying 
a  tax  for  tiie  ensuing  year,  sufficient,  with 
otlier  sources  of  Income,  to  pay  tlie  defi- 
ciency of  the  preceding  year,  togethu-  v^th 
the  estimated  exp^ises  ot  such  ensuing  year; 
and  for  the  puntose  of  paying  the  public 
debt  the  legislature  shall  provide  for  levying 
a  tax  annually,  sufflctent  to  pay  the  annual 
Interest  and  tbe  prlndpnl  of  such  debt  within 
ten  years  from  the  flnnl  pnssa^e  of  the  law 
creating  the  debt:  provided,  that  the  annual 
tax  fbr  the  payment  of  tbe  interest  and  prin- 


cipal of  the  public  debt  shall  not  exceed.  In 
any  one  year  two  mills  on  each  dollar  of  the 
assessed  valnattMi  of  all  taxable  property 
in  the  state,  as  ascertained  by  the  last  a»- 
sessment  made  for  the  state  and  county  pur- 
poses." This  section  relates  to  tliree  differ- 
ent and  distinct  Items  of  taxation:  Flnt, 
the  annual  tax  f<H:  defraying  tlie  estimated 
ordinary  expenses  of  the  state;  second,  tnxes 
to  pay  deAdeoales  existing  from  preceding 
years;  third,  taxation  for  the  purpose  of 
paying  the  publlo  debt  For  the  payment  of 
the  estimated  ordinary  expenses  ot  the  state 
the  tax  shall  not  exceed  In.  any  one  year  two 
mills  on  the  dollar  of  the  assessed  valuation 
of  all  taxable  property  as  shown  by  the  last 
preceding  assessment  It  win  be  obs^ved 
that  the  first  and  primary  duty  imposed  upMi 
the  legislature  by  this  section  Is  to  provide 
by  annual  tax  for  the  "estimated  ordinary 
expenses  of  the  state,"  and  this  tax  must  not 
exceed  a  two-mill  nte.  This  i»ovision  pre- 
supposes that  a  care^  estimate  will  be  made 
of  the  amount  required  to  meet  the  neces- 
sary and  ordinary  expenses  of  the  state  for 
the  ensuing  year,  and  that  a  two-mill  tax 
would,  In  the  optnlcm  of  the  makws  of  the 
constitution,  be  sufficient  in  genwal,  to  meet 
such  exp^ises;  but  In  view  of  oonttngeooies 
always  possible,  such  ss  mumtiolpated  ck- 
penaes.  Inability,  general  or  partial,  from  ex- 
ceptional cause,  of  taxpayers  to  pay  the 
taxes  assessed  acalnst  them,  or  Inadvertenes 
or  error  In  Judgment  of  those  making  the  es- 
timate, this  provision  limiting  the  rate  to  two 
mills  was  supplemented  by  further  provid- 
ing, In  the  second  clause  of  said  section,  that, 
if  the  actual  ordinary  expenses  of  the  state 
in  any  year  had  really  eKoeed«d  Its  income, 
then  that  such  d^dt  ml^t  be  provided  for 
the  legislature  by  requiring,  If  necessary, 
a  levy  for  sncb  purpose.  It  was,  and  la, 
doubtless,  the  theory  of  the  amstitution  that 
a  two-mill  rate  would  ordinarily  be  sufficient 
to  meet  the  current  expenses  ct  the  slate; 
and  tiie  additional  provlsioD,  anthoridng 
the  legislature  to  provide  for  a  defldency. 
after  It  )iad  actually  occurred,  was  Intended 
to  be  resorted  to  oiUy  In  an  exlgraiey,  and  to 
save  and  protect  the  good  name  and  credit  - 
ot  the  state;  but  when  such  eolgem^  really 
exists  the  legislature  has  power  to  meet  it 
This  prorislcm,  however,  does  not  extend  be- 
y<Mid  this  deddenoy.  A  deficiency  must  be 
shown  to  exist  far  a  glvm  year,  and  the  bill 
mtist  be  definitely  directed  to  pay  this  defl- 
dencgr.  The  mcmey  thus  raised  must  be  used 
exclusive  to  the  payment  of  it  and  cannot 
be  diverted  to  any  other  purpose.  The  mon- 
ey, whCT  80  raised.  Is  a  sacred  fund,  and 
must  be  so  held.  When  the  purpose  Is  to 
pay  .the  public  debt  the  legislature  shall  pro- 
vide for  levying  an  nnmirti  tax  sufficient  to 
pay  the  annual  Interest  and  tbe  debt  within 
10  years.  This  tax,  like  the  one  for  the  esti- 
mated ordinary  expenses,  is  limited  to  two 
mills  on  the  assessed  valuation  of  property. 
There  seems  to  be  no  ambiguity  or  room  tor 


Digitized  by 


Google 


S.1X) 


IN  BE  LIMITATION  OF  TAXATION. 


419 


tatj  iidsooiiBtnictl<m  as  to  Qie  first  and  Uilrd 
daoaw  of  this  section.  The  words  and 
piftanbig  are  capable  of  but  one  construction; 
tbat  la;  taiiition  for  the  estimated  ordinary 
expenses  of  the  state,  and  taxation  for  the 
payment  of  Interest  and  principal  on  the 
pabUe  debt,  are  limited  to  two  mills  annually 
for  each.  The  second  Is  nearly  equally  clear. 
The  ocmstltation  makers  evidently  foresaw 
that  an  emergency  ml^t  arise  In  providing 
for  enongh  reTenue  for  the  ordinary  eix- 
pensea  of  the  state  under  a  two-mill  levy, 
and  bt  th^r  wisdom  provided  that  whaierer 
a  deficiency  existed  in  m«bi»g  provision  for 
die  ordinary  expenses  snch  deflcloicy  could 
be  met  by  the  levy  and  assessment  of  an 
amount  snfflclent  to  pay  It,  without  regard 
to  tbe  two-mill  limltaticm. 

This,  we  think,  answers  your  Inquiry  as 
to  Hie  ordinary  expenses  of  the  state,  men- 
tioned In  the  constitutional  section  referred 
to,  but  leaves  tmnoticed  the  authority  of  the 
legislature  to  provide  for  extraordlmiiy  and 
exceptional  expenses.  The  power  of  taxa- 
tioa  Is  legislative  In  character,  and  as  such 
resides  In  the  o^anlzed  legislature  of  the 
state.  Bxcept  as  limited  by  constitutional 
restriction,  such  legislative  power  to  tax 
Is  controlled  only  by  the  judgment,  tiie  pa- 
triotism, and  sense  of  rl^t  and  Justice  of 
the  representatives  of  the  people  In  such 
le^slature  assembled.  As  we  have  already 
Been,  the  constitution  has  limited  the  au- 
thority of  the  legislature  to  impose  a  tax 
for  the  ordinary  expenses  of  the  state,  but 
It  baa  also  recognized  the  possible  necessi- 
ty for  other  expenses,  not  ordinary,  to  which 
•neh  restriction  does  not  apply.  The  "ordi- 
nary expenses"  of  the  state  are  practlcally 
defined  In  section  2,  art  12,*  of  tlie  eonstl- 
tution,  and  are  the  "ordinary  expenses  of 
tbe  executive,  legislative,  and  Judicial  de- 
partments of  the  state,  the  cnrrent  expenses 
of  state  InstltatlonB,  Interest  cm  lha  public 
debt,  and  tar  common  schoots."  To  meet 
tbeee  ordinary  expenses,  appropriation  may 
be  made  by  general  i4)propriatlon  law, 
paaaed  by  the  usual  majority  vote;  but  to 
meet  extraordinary  expenses  each  object  of 
appn^rlatlon  must  be  the  subject  of  an 
lnd^»endent  and  separate  bill,  passed  by  a 
two-thirds  vote.  We  regard  this  plainly 
marked  distinction  between  ordinary  and  ex- 
tracidlnary  expenses,  and  the  extreme  care- 
fulness  with  which  the  constitution  has  un- 
dertaken to  guard  the  taxpayers  and  the 
pnUlc  treasury  against  hasty  and  Ul-ad- 
Tlsed  outlays  for  extraordinary  expenses,  as 
IHH  iiTlmlji  dgnlflcant  In  construing  the  omf 


*Ooii8t  art.  12,  I  2:  "The  general  appropria- 
tlon  bill  shall  embrace  nothing  bat  approprla- 
tk>nB  for  ordinary  expensea  of  the  executive, 
lesfslative,  and  judicial  departments  of  the 
state,  the  current  expenses  of  state  inHtitntions, 
Interest  on  the  pablic  debt,  and  for  commoa 
schools.  All  other  appropriations  shall  be  made 
by  sq;iarate  bills,  each  embracing  but  oue  ob- 
ject, and  shall  rsQUira  a  two-thirds  vote  of  aU 
tha  members  o<  each  braneh  of  the  liajslatura" 


stltuUonal  provisions  Involved  tn  your  in- 
4ulry.  As  to  the  ordinary  current  expenses 
of  the  state,  which  can  be  each  year  esti- 
mated with  dose  approximation  to  correct- 
ness, excessive  taxation  Is  provided  against 
by  a  fixed  maximum  rate;  but  probably  no 
constitution  could  safely  provide  an  arbi- 
trary limit  to  taxation  for  extraordlmiry  and 
emergency  coses,  for  no  constitutional  con- 
vention could  possibly  anticipate  what  such 
case  might  be.  It  might  be  to  protect  the 
people  of  the  state,  by  extreme  and  un- 
usual means,  against  an  approaching  pesti- 
lence, or  to  make  temporary  provision  for 
the  patients  of  the  insane  hospital,  unhoused 
and  scattert'd  by  a  devastating  fire,  or  for 
any  other  exceptional  and  extraordinary  ob- 
ject essential  to  the  welfare  of  the  state. 
Such  expenses  would  be,  confessedly,  extra- 
ordinary and  unusual,  but  because  of  the 
Impossibility  of  antlcipathig  such  extraor- 
dinary contlncencies,  and  the  consequent 
Impracticability  of  fi^ng  In  advance  an  arbi- 
trary and  inexorable  rule  for  the  limitation 
and  control  of  taxation  necessary  to  meet 
them,  the  constitution  attempts  to  furnish 
an  adequate  restriction  ana  protection  tn 
the  requirement  that  no  bill  appropriating 
money  for  an  extraordinary  purpose  can 
become  a  law  without  the  support  of  two 
thirds  of  all  the  members  of  each  honse. 
Whether  or  not  to  provide  an  annual  tax 
sufficient  to  defray  the  estimated  extraor- 
dinary es^enses  of  the  state  is  not  left  to 
the  discretion  of  the  legislature,  but  is  plain- 
ly written  in  the  constitution  as  an  Impera- 
tive duty;  but  whether  to  provide  for  some 
extraordinary  and  exceptional  expense  Is, 
we  think,  left  to  the  wisdom  and  Judgment 
of  the  legislature,  subject  always  to  the  con- 
dition tlmt  no  money  shall  be  appropriated 
from  the  state  treasury  for  such  purpose 
except  upon  the  approval  and  favorable  vote 
of  two  thirds  of  the  members  of  each  house 
This  was  doubtless  regarded  the  framers 
of  the  constitution  as  an  adequate  guaranty 
against  an  unwise  or  imprudent  use  of  the 
public  funds,— a  rule  sulliclently  flexible  to 
meet  emergraudes.  yet  safe  and  tmstworthy, 
because  resting  in  the  conscience  and  en- 
lightened judgment  of  so  large  a  propprtloB 
of  the  people's  Immediate  representatfTea 
The  authority  of  the  state  to  raise  money 
for  a  spedflc  purpose  not  included  In  the 
"ordinary  expenses"  of  the  state  seems  to  be 
recognized  in  section  8,  art  11,  of  the  consti- 
tution, which  provides  that  "no  tax  shall  be 
levied  except  in  pursuance  of  a  law,  which 
shall  distinctly  state  the  object  of  the  same, 
to  which  the  tax  only  shall  be  applied." 
Finding  nothing  In  the  constitution  forbid- 
ding It,  we  are  of  the  opinion  that  it  is  vrlthln 
the  constitutional  power  of  the  legislature 
to  direct  by  law  the  levy  of  a  tax  for  the 
purpose  of  meeting  any  valid,  proper,  and 
reasonable  ^traordinary  expense  which 
commends  Itself  to  their  good  Judgment, 
lau  Uw  pnvrldlng  for  soch  tax  must  cUmv- 
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ly  aad  dtstlnctir  state  Ita  object,  and  tlie 
tax  so  raised  cannot  be  diverted  to  aii7 

otlier  use. 

We  bare  the  honor  to  be.  reiy  reapectfol- 
tf.  7our  obedient  servants, 

JOHN  B.  BENNETT,  P.  J., 
DIGHTON  CORSON. 
A.  O.  KELLA.M, 
Judges  of  the  St^reme  Goiirt,  State  of 
Sootfa  Dakota. 


UNION  PAG.  RY.  CO.  v.  KELLER. 

(Sapreme  Court  of  Kebruks.  Feb.  1,  1898.) 

Bjjltoad  GoMPAiriBS— FiBES  Srr  bt  LoooHoriTa 
—Proof  or  Kkguoenos  UsifKCKauAHi— Eti- 

1.  InaDactioatorecoTerdamaffesforloasocca. 
sloned  by  railway  Area  it  deTOlrea  on  the  plaintiff 
to  prove  B  preponderance  of  tbe  evidence  that 
tbe  fire  was  communioated  by  sparks  or  cindara 
from  tbe  railway  engines. 

2,  It  need  not  be  proved  that  any  particular  en- 
gine was  at  faolt,  but  it  will  bo  sufficient  If  it  is 
proved  that  the  fire  was  set  by  any  engine  passing 
over  the  defendant's  railway;  and  toe  evidence 
may  be  wholly  ciroomstantiBl,— as,  first,  that  it 
was  possible  for  fire  to  reach  tbe  plalntlfTs  prop, 
erty  f rom  tbe  defendant's  ciiffineB:  and,  second, 
facta  tending  to  show  that  it  probably  originated 
from  that  cause,  and  no  other. 

8.  Where  the  proof  shows  that  a  flie  originated 
from  an  engine  running  over  the  defendant's  rail- 
way, it  is  nnnecessary  for  the  plaintiff  to  show 
affirmatively  any  defect  In  the  construction  or  con- 
dition of  the  engine,  or  any  negligence  in  its 
management.  Negligence  will  be  presumed  from 
tbe  fact  that  fire  waa  set  ovL 

i.  Evidence  held  to  sustain  the  verdict,  and 
there  Is  no  material  error  In  the  record. 
(ByllabDs  by  the  Court) 

Error  to  district  court,  Enffalo  county; 
Church,  Judge. 

▲cUcHi  by  Emll  EeUer  against  the  Uniim 
Padflc  Railway  CompBJiy.  PLiintlft  had 
Judgment,  and  defendant  brings  error.  Af- 
firmed. 

J.  M.  Iliurston,  W.  R.  Kelly,  and  E.  P. 
Smith,  for  plainttfT  In  error.  Gillette  A  Mur- 
phy, fin-  det»dant  In  error. 

MAXWELL,  C  J.  This  Is  an  acticsi  to  re- 
cover damn^eB  for  the  de»itnietl<Ki  by  flre  of 
a  granary  and  about  1,200  budieis  of  oats 
on  the  plaintiff  in  error's  rig:ht  of  way  at 
Kearney.  On  the  trial  of  the  cause  In  the 
court  below  a  verdict  was  returned  for  the 
sum  of  $300,  upon  which  Judgment  was  ren- 
dered.  The  plaintiff  below  in  his  petition  al- 
leges, in  substance,  "that  on  or  about  the 
29th  day  of  September,  1888,  the  plaintiff 
was  tlie  owner  of  a  certain  granaty,  contain- 
ing about  1,200  bushels  of  oats,  situated  on 
the  defendant's  right  of  way  In  the  city  of 
Kearney,  Nebraska,  'by  and  with  the  oon- 
sent  and  permission  of  said  defendant;'  that 
on  or  about  the  29th  day  of  September  de- 
tendant,  by  Its  servants,  etc.,  in  operating 
uid  running  Its  engines  over  said  line  of  road 
at  or  near  said  gmnary,  negligently  and  care- 
lessly permitted  nn  engine  to  cast  ont  sparks 
and  ooala  of  flre  thenfrom*  which  set  on  flre 


combustible  material  situated  on  defendnnt'a 
right  of  way;  that  said  fire  spread  onto  and 
over  the  granary  of  said  plaintiff,  and  totally 
destroyed  the  same,  without  any  fault  or 
negligence  on  the  part  of  the  plaintiff;  that 
the  granary  was  worth  the  sum  of  $75;  that 
it  contained  1,200  bushels  of  oats,  whose 
market  value  at  the  time  of  title  flre  In  the 
dty  of  Kearney  was  25  cents  per  busbeL" 
Judgment  prayed  for  $375,  with  interest  at 
the  rate  of  7  i>er  cent  per  annum  from  the 
29th  d^  of  September,  1888,  with  oobIb. 

In  ita  answer  the  railway  company  denies 
that  Keller  was  the  owner  of  the  granary 
dwtroyed;  denies  that  he  built  the  same  on 
the  company's  rl^t  of  way  with  the  consent 
'Of  the  company;  denies  that  it  negligently 
and  carelessly  permitted  one  of  Its  locomo- 
tives to  cast  out  sparks  and  coals  of  fire,  or 
permitted  its  engines  to  set  out  flre;  denies 
that  the  plaintiff's  building  was  of  the  valoe 
of  $75,  or  that  It  contained  1,200  bnshela  of 
oats;  and  denies  the  damage,  etc.  It  also 
alleges  that  the  plalntlfl's  granary  was  erect- 
ed on  that  portion  of  tbe  rif^t  of  way  held 
by  the  Bogue  &  Sherwood  Company  under  a 
written  lease  which  exempted  Qie  company 
ftom  liability  for  loss  flre*  etc.  Ttie  nply 
Is  a  general  denial. 

Tbe  testimony  tends  to  show  that  <me  Da- 
vid Bohrer  erected  the  building  in  question 
to  store  grain  in  to  stUp  over  the  railway. 
The  building  was  erected  with  the  under- 
standing that  It  should  be  moved  off  the 
right  of  way  whenever  the  company  demand- 
ed. Bohrer  does  not  seem  to  have  shipped 
any  grain,  but  sold  the  Imlldiug  to  Keller, 
viho  seems  to  have  bad  a  large  quantity  of 
oats  therein  for  shipment.  Tbe  testimony  al- 
so shows  that  before  tbe  flr«  tiie  company 
had  leased  the  ground  on  which  the  build- 
ing stood,  with  other  ground,  to  the  Bogus 
&  Sherwood  Company;  that  that  company 
had  erected  cool  sheds  on  a  part  of  the 
ground  so  leased,  but  did  not  need  the 
ground  on  which  the  granary  stood,  and 
therefore  consented  to  permit  the  building 
to  remain  for  a  time.  So  far  as  we  can  see, 
the  Bogue  &  Sherwood  Company's  lease  does 
not  enter  into  the  case.  There  Is  testiniony 
In  the  record  tendhig  to  show  that  engine  No. 
805  passed  through  Kearney  shortly  before 
the  flre,  going  west;  that  this  engine  set  out 
fire  at  five  different  places  along  the  railroad 
a  short  distance  east  of  Kearney.  Tliere  ia 
also  testimony  from  which  the  Jury  would  be 
Juadfled  In  finding  that  the  engine  In  question 
set  out  the  fire.  Certain  witnesses  were 
called  to  prove  that  the  ene^e  in  question 
was  in  good  repair,  and  had  modem  appli- 
ances to  prevent  the  escape  of  flre.  The 
scope  of  this  testimony'  may  be  infen-wl  from 
that  of  W.  S.  Dolson.  He  teatifled  m  regard 
to  the  flre  ns  follows:  "Question.  Do  you 
know  how  long  before  that  there  was  any 
engine  in  the  yard?  Answer.  I  cannot  say 
positively.  I  know  there  had  not  been  any 
in  the  yard  tar  two  hours.  Q.  State  what 
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iocomotlTe  70U  were  handlliig  that  day.  A. 
SOS.  Q.  How  long  bare  you  been  acting  in- 
the  capacity  of  fireman  and  locomottre  engi- 
neer? A.  About  nine  years.  Q.  State  your 
exp«lence  In  handling  en^wa.  A  I  have 
•erred  about  three  years  running  one,  and 
orer  six  firing.  Q.  State  what  are  the  most 
approved  appliances*  If  any  are  uaed,  to  pre- 
went  the  escape  of  fire  from  a  locomotive. 
A  They  have  kind  of  a  refiecting  plate  and 
m  fine  netting.  Q.  State  If  at  the  time  you 
were  heMling  this  engine  on  this  day  your 
engine  was  properly  provided  with  a  ivoper 
refiecting  plate.  A  Yes,  sir;  and  a  proper 
netting  also.  Q.  State  If  you  examined  It. 
A.  No,  sir;  I  did  not  examine  It  myself. 
The  engines  are  orerhauled  every  trip.  Q. 
State  if  your  oigine  was  throwing  any  fire 
daring  this  trip.  A  She  was  throwing  no 
fire,  to  speak  of,  that  I  could  see.  Q.  State 
If  abe  was  throwing  fire  while  you  were  nm- 
alng  through  the  yard.  A  We  were  not 
WM-king  any  steam  t»  amount  to  anything, 
and  in  winking  no  steam  an^snglne  will  not 
ihiow  any  fire.  Q.  Bxplain  how  It  is  that 
m  worUng  no  st^m  an  engine  will  not 
throw  any  fire.  A  In  working  steam  the  ex- 
haust draws  the  fire,  throuf^  the  flues,  out  of 
the  stack;  but  it  riie  Is  shut  <rfE  tbere  is  no 
fxhnust.  and  we  cannot  throw  any.  Q.  You 
were  running  in  the  yards  without  working 
steam?  A.  Yes.  sir.  I  puUed  off  with  a  few 
enra,  and  tben  backed  down.  There  was  only 
two  or  three  cars,  and  they  would  not  wodc 
the  engine  liard  enough  to  throw  fire."  He 
also  states  that  on  the  straight  Bm<^ce8tacks 
they  do  not  use  spark  arresl«m;  some  other 
deirtoe  beinc  sobstitated. 

Tbe  ooort  Instructed  the  Jury  as  follows: 
"(11  To  warrant  the  jury  In  finding  for  the 
ptalatiff,  you  most  first  determine  from  Ibe 
erldsDee  whettier  the  fire  which  occaaiaied 
the  damage  complained  of  originated  frmn 
the  engine  of  defraidant,  as  averred  in  plalnr 
tUTs  petition;  and,  in  additlcm  thereto,  you 
must  find  that  the  fire  ori^^nnted  from  ttie 
oegllgmoe  of  defendant's  servants  by  means 
of  their  carelesoiess,  or  by  means  of  defect- 
ive engines  or  machinery,  and  tb»  plalntlfl 
did  not  directly  by  his  own  negligence  con- 
tritante  towards  the  destruction  of  the  house 
■nd  oats  sued  for  hmln.  (2)  If  the  evidence 
falls  to  satisfy  yon  that  the  fire  which  cain^ 
tte  Injury  originated  from  the  defendant's 
uighie,  you  wHI  Inquire  no  further,  and  at 
oooe  raider  a  verdict  for  the  defendant;  and 
yon  will  bear  in  mind  that  It  Is  incmnbent 
upon  the  plaintiff,  by  a  preponderance  of 
evidence,  to  sads^  you  that  the  fire  whldi 
did  the  Injury  originated  from  the  defend- 
ant's engine.  (S)  It  yaa  are  satiafled  that 
tlie  fire  did  wlgtnate  flram  the  deCendant's 
engine,  as  claimed,  then  Hie  burden  Is  np(m 
the  defOkdent  to  remove  a  presumptlmi, 
ttoo^  small.  Indeed,  of  negligence;  to  show 
yon  timt  the  engine  of  the  defendant  from 
irtiidi  tfea  Are  esoapfd  was  In  good  orAec, 
irc^eriy  ooastmoted.  and  provided  with  the 


usual  ofpUanoes  and  spark  arrester  to  pre- 
vrat  the  escape  of  fire;  and  if  you  so  find,  then 
It  is  your  duty  to  find  for  the  defendant,  as 
the  defendant  would  not  be  liable  If  it 
used  the  most  approved  appliances,  engine, 
and  machineiT,  and  It  was  carefully  handled 
and  managed  by  the  servants  of  the  defend- 
ant, unless  the  Jury  believe  the  defendant 
or  its  employes  were  guilty  of  actual  negll* 
gence.  (4)  Though  the  jury  beUeve  from  the 
evidence  that  the  engine  of  defendant  was 
supplied  with  a  *spai^  arrestor*  and  oOier 
CMttrivances  to  prevent  the  escape  of  fire 
from  the  engine,  of  the  most  approved  style 
and  pattern,  yet,  if  the  jury  believe  from 
the  evidence  that  the  ^ployes  or  servants 
of  defendant  operating  its  locomotives  at  the 
time  of  the  firs  mentioned  In  the  petition 
tailed  or  neglected  to  exerdse  due  oare  and 
caution  In  so  opouUng  and  numlng  said  loco- 
motives, and  that  for  want  of  swib  due  care 
and  caution  the  aaid  fire  was  oommunloated 
by  sold  locomotives  or  engines  to  the  house  of 
plaintiff,  desoribed  in  the  petition,  then  they 
wiU  find  for  tte  plaintiff.  (S)  If  you  find  the 
fire  wfaitdi  occasioned  the  damage  complained 
of  originated  fran  d^endant's  engine  by  the 
car^essness  of  defendant's  servants  having 
same  In  diarge,  or  from  a  defetrtlve  oighiek 
and  one  without  latest  appliances  to  prevent 
escape  and  spread  of  fire,  and  you  further 
And  the  negligence  of  the  plaintiff  did  not 
oontribute  towards  the  damage,  you  wiU  find 
for  the  ^alntur,  and  assess  Ids  damages  at 
socli  sum  as  you  think  the  evidence  shows 
tlie  house  and  oats  were  damaged.  (6)  If 
you  find  from  the  evldmce  that  defendant 
p«inltted  plalntlfl  to  ke^  tiie  house  on  the 
right  of  way.  conditioned  tSiat  pl^tlff  should 
remote  the  same  upon  notice,  and  yon  find 
that  def  aidant's  engine,  by  the  aulaslim  of 
sparks  from  a  d^bcttve  engine,  or  that  bj 
reason  f>f  defendants  servants  neglectlac  to 
exerdse  due  care  and  oauUon,  the  fire  was 
oommunloated  to  plaintiff's  house,  yon  will 
find  for  the  plaintiff.  (7)  You  are  the  ao3B 
judges  of  the  credit  that  ooght  to  be  gives 
to  the  testimony  Of  ttie  different  witnesses 
and  yon  are  not  bound  to  brieve  anything 
to  be  a  fact  because  a  witness  has  stated  It 
to  be,  provided  the  jury  bdleve  from  all  tbe 
evidence  that  such  witness  Is  mistaken,  or 
has  knowingly  testified  fftls^.  Take  this 
case,  and  frtKn  all  the  facts  and  drcnm- 
stances  of  the  case  return  such  a  verdict  as 
you  beUeve  to  be  just"  These  Instmctlona, 
taken  together,  submit  the  questions  In- 
volved fidriy,  as  shovm  by  the  testhmmy,  to 
the  jury. 

The  company  also  adced  the  f&Uowlng  In- 
structloas,  whkh  were  given  by  the  court: 
**<1)  Tbe  jury  are  inatructed  that  the  burden 
of  the  proof  Is  on  tbe  plaintiff  to  show  eon* 
elustvely  that  the  fire  that  burned  his  bam 
or  granary  was  negUgently  and  cardeesly 
set  out  by  the  d^endant;  and  unless  be 
should  so  show  you  must  find  for  the  defend- 
ant  In  omuidMlng  ttils  yon  wlU  bear  In 
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mind  Quit,  even  tbongh  the  plaintiff  shows 
tliat  the  def»idanf 8  engine  did  set  oat  the 
are,  this  of  Its^  Is  not  negligence,  for  If  the 
defend&nt  showa  that  Oie  en^e  alleged  to 
have  set  the  fire  was  provided  with  all  the 
apEdiances  commonly  used  in  prevoitlng  fire 
from  eac^;diig  it  will  not  be  liable,  for  such 
a  preoaa1i<m  will  not  allow  the  plaintiff  to 
recoT«r.  (3)  Hie  juqr  will  bear  in  mind  that, 
(f  ttie  plaintiff  does  show  that  Uie  fire  was 
caused  by  tiie  defendant,  it  is  competent  for 
die  defendant  to  show  that  the  oiglne  or  en- 
gines alleged  to  haTO  cansed  the  fire  were 
provided  with  tlie  best  known  appliances  for 
preventing  fire  from  escaping  from  the 
smokestaclc  or  ash  pan;  and  If  the  defendant 
dues  prove  ttiat  it  has  used  all  due  care  and 
cantloDto  prevent  fire  by  equlpi^ng  the  engine 
with  socdi  appliances,  and  that  Its  engine  or 
engines  were  handled  by  competent  and  care- 
ful men,  and  ta  &  safe  manner,  you  must  find 
for  the  d^endant,  «Tai  Hioni^  you  may  be- 
Uere  tike  fire  was  caosed  by  the  defendant's 
englna  That  Is,  If  Oie  defendant  has  used 
oare  to  prermt  flre,  it  lias  Acme  all  that  is 
required  of  It,  and  will  then  not  be  liable. 
(jSi  It  joa  ihould  find  that  the  plalntUTs 
building  whldti  was  burned  was  on  the  de- 
fendant's ri^t  of  way,  and  was  not  used  as 
a  wardumse  for  storing  goods  awaiting  ahlp- 
ment;  and  that  plaintiff,  or  the  one  at  whom 
be  purchased  the  building,  was  ordered  by 
tiie  defendant  to  remove  tha  building  from 
the  ground,  and  neglected  and  refused  to 
omni^  witb  sdoh  ordw,  be  cannot  recover, 
and  yon  must  find  for  tbe  detfeiidant,  for, 
after  being  warned  to  remore  from  the  right 
oi  way,  the  law  presnmes  he  took  all  the 
ride  upw  h'upyi*  ot  loss  in  not  comply- 
ing with  the  demand,  and.  remaining  there, 
did  so  at  bis  own  risk.  Ton  cannot  presume 
tbst  be  was  Ignorant  ot  1b»  danger  nnil  ex- 
posure to  lire.  U  you  find  that  tiie  plain- 
tiff was  on  the  defendant's  rl^t  of  way  by 
virtue  of  a  lessee  either  vWbal  or  written, 
made  wtfli  tbe  defendant,  or  from  any  one 
as  a  sublessee,  to  whom  It  tiad  rented  the 
ground,  and  Ibat  me  of  tbe  conditlois  of  the 
lease  was  that  the  lessee  assumed  all  risks 
ot  damage  by  fin  oauaed  by  det^dant  as  a 
part  of  the  conslderaUon,  he  cannot  recover, 
and  you  must  find  fW  tbe  def eaidant  Sudi 
a  release  from  damages  would  be  valid,  and 
oonstltute  a  bar  to  pbdnUfl's  reooTering." 
These  Instructions  certainly  were  very  fevor- 
able  to  tbe  company.  It  also  asked  ttie  fol- 
lowing instructions,  which  were  given  as 
modified:  "(1)  Hie  Jury  ore  Instructed  Ibat 
lbs  bnrdea  of  tbe  pnxrf  Is  cm  the  plaintiff  to 
show  oondluBlvely  tikat  the  flre  that  burned 
Us  bam  and  granary  was  negUgmtly  and 
carelessly  set  out  Iqr  tiie  detoidant,  and  un- 
lesB  he  should  se  show  yon  must  find  for  the 
d^tedant  Jn  couddoing  tbls  yon  will  bear 
m  mind  that,  even  though  the  plaintiff  ataows 
that  tiie  defendant's  engine  did  set  out  tiie 
flrsb  Ibis  of  Its^  is  not  negligence,  fer  If 
tbe  defendant  shows  that  tbe  engine  alleged 


to  have  set  the  flre  was  provided  with  all 
the  appHonoes  commonly  used  in  preventing 
fire  from  esoairfng.  It  will  not  allow  tbe  plain- 
tiff to  recover.  (Modified  as  follows:  'Vth 
less  you  find  from  tbe  eridince  Qiat  by  the 
oarelemesa  of  the  defendant's  servants  hav- 
ing tiie  engine  In  charge.'  Moditications  ex- 
cepted to  by  the  defendant)  (»)  If  you  find 
that  the  plalntifTs  building  which  was  burned 
was  on  the  d^endanfs  right  of  way,  and 
was  not  used  as  a  warehouse  for  storing 
goods  awaiting  shipment,  and  that  plaintiff, 
or  the  MIS  of  i^om  he  purchased  the  build- 
ing, was  ordered  by  the  defendant  to  re- 
move the  building  from  the  ground,  and  neg- 
lected and  refused  to  comply  witb  such  or- 
der, he  cannot  recover,  and  you  must  find  for 
the  def«idant;  for  if,  after  being  warned  to 
ranove  from  tiio  ri^t  of  way,  the  law  pre- 
sumes he  took  all  the  risk  upcm  himself  of 
loss  in  not  complying  with  the  demand,  and, 
remaining  there,  did  so  at  liia  own  risk.  Tou 
osnnot  presume  tbat  be  was  ignorant  of  the 
danger  and  e^^onure  to  flre,  unless  you  find 
tiiat  tbe  flre  was  ocossloned  by  the  gross 
negligence  of  Ibe  defoidant  (Modifications 
excited  to  by  defendant)  (4)  If  you  find 
that  tbe  plahittfl  was  on  Ibe  defotdant's  ri|^ 
of  way  by  Ttrtoe  of  a  lease,  ^ther  verbal  or 
wrlttoi,  made  with  tbe  defendant  or  from 
any  one  as  a  sublessee  to  whom  it  had  rented 
the  ground,  and  Ifaat  one  of  the  conditions 
of  the  lease  was  that  the  lessee  assumed  all 
rteks  of  damage  by  flre  caosed  1^  def  mdant 
as  a  part  of  tbe  omaideEatlon,  be  cannot  re- 
oover,  and  you  must  find  for  the  defendant 
Such  a  release  from  damages  would  be  valid, 
and  would  constitute  a  bar  to  plalnturs  re- 
covering. (Modified  as  follows:  Unless  you 
find  the  flre  was  oooasloDed  by  the  gross  neg- 
ligence of  tbe  defendant;'  Modifications  ex- 
cepted to  by  tbe  defoidant)"  mese  tastmc- 
ttona,  even  with  tbe  modifications,  are  very 
tavoralde  to  tiie  ^alnttff  In  errw,  and  tt  can- 
not complain  on  that  ground. 

It  devolves  on  tiie  lOalntlff  to  prove  by  a 
prepoudnance  of  the  evidence  tbat  tbe  flre 
was  communicated  by  sparks  or  cinders  from 
tbe  railway  mgines.  It  need  not  be  shown 
that  any  particular  engine  was  at  fault,  but 
It  wOl  be  Buffldrait  if  the  fire  is  proved  to 
have  been  set  by  any  engine  pai^ng  over 
the  def^danfs  railway;  and  the  evidence 
may  be  wh<dly  dmimstantia],— as,  first,  tbat 
it  was  posrible  fw  flre  to  reach  the  plaintiff's 
properlgr  from  ttie  defendant's  engbies;  and, 
seo(md,  fecte  tending  to  show  that  it  prob- 
ably originated  from  that  cause,  and  no 
oflksr.  Field  v.  RaOnwd  Co.,  82  N.  T.  889; 
Kanen  v.  Railroad  Co.,  29  BUnn.  12,  11  N. 
W.  Rep.  122;  Longabaugh  v.  RaOway  Oa,  0 
Nev.  271;  Railroad  Go.  v.  Rtcbardson,  91  U. 
B.  404;  8  Amer.  ft  Bug.  Bna  Law,  7,  8,  snd 
casM  lAteA.  When,  howevw,  the  e^ence 
shows  that  a  flre  originated  from  an  engine 
running  over  tbe  defendant's  railway.  It  is 
unnecessary  fer  the  plaintiff  to  show  af- 
firmative any  defect  in  the  construction  or 
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condltltm  of  the  engine,  or  any  negUgenoe  In 
its  uumagement  Railroad  Co.  t.  Weatorer, 
4  Neb.  2CS.  In  the  caso  cited  it  Is  sold: 
"There  Is  a  direct  conflict  of  authorities  In 
thla  country  on  this  question;  In  many  of 
the  cases,  particularly  the  early  ones,  It  being 
h^d  that  It  devolved  on  the  plaintiff  to  prove 
negUgenoe  on  the  part  of  the  defendant 
The  better  rule  spears  to  t>e,  where  it  Is 
shown  that  a  Are  baa  originated  from,  sparks 
thrown  oat  br  an  engfiosi.  to  reqoire  the  com- 
pany to  show  that  their  engine  was  properly 
oonatmoted,  equlppeicl,  and  operated.  The 
reason  for  the  rule,  as  stated  In  a  late  case 
In  Wisconsin,  being  'that  the  agents  and  em- 
ployes of  flie  road  know,  or  are,  at  leoat, 
bound  to  know,  that  the  engine  Is  properly 
equipped  to  prevent  flre  from  escaping,  and 
that  thej  know  wheOier  any  meohantcal  con- 
trivances were  employed  for  ttut  purpose, 
and.  If  80,  what  was  their  character;  while, 
on  the  other  hand,  persona  not  .oonneoted 
with  the  road,  and  who  only  see  trains  pass- 
ing at  a  hl|^  mte  of  speed,  bare  no  such 
means  of  informatton.'  Bpanlding  Rail- 
road Oa,  30  Wis.  122."  8  Amer.  &  Eng.  Ena 
Law,  9,  10,  and  cases  dted.  The  caaes  on 
Oils  question  nre  dssslfled  by  states  in  the 
worfe  last  mentioned,  from  whl<A  it  win  be 
sew  that  a  maj<»1t7  of  the  decisions  sustain 
the  role  as  above  set  forth.  There  was  no 
error  Sn  ttw  modifications  complained  of. 
Even  thrai  they  were  prcjndlctal  to  the  de- 
fendant In  enror,  bnt  no  complaint  Is  made 
« that  gromid  by  Mm.  Upon  the  whole  case 
there  Is  no  material  error  in  the  rec(Hd,  and 
ttie  jadgment  Is  afflnned.  The  other  Judges 
otMicur. 


SFftAGUE  et  sl.  v.  TULLER  et  si. 
{Snpreoie  Coart  of  ITebntfks.  Feb.  1, 1696.) 
EfBomzNT— Adtsrss  Pobsesbiox— Evidbhck. 
Evidence  ezamlned,  and  held  to  Bustain  the 
dndtag  and  decree  of  the  district  eonrt. 
(SyUabOB  Xnr  tb«  Court.) 

Brror  to  ^strict  court,  York  county;  Nor- 
val,^Qdge. 

Ejectment  by  Frank  O.  B*tdleF  and  Charles 
H.  Jones  agnlnst  George  W.  Spragne  and 
others.  PlaintlffiB  had  Judgment,  and  defend- 
ants bring  error.  Affirmed. 

George  B.  France,  for  ndalntlffs  In  error. 
L.  W.  OslM>ni  and  W.  H.  Famswortb,  for 
defendants  in  error. 

POST,  J.  Thla  was  an  action  by  the  de- 
fendants in  error  In  the  district  court  of 
York  county  to  recover  possession  of  lot  No. 
5,  hi  block  No.  42,  in  the  dty  of  York.  Tlie 
issues  in  the  district  court  involved  the 
rights  of  numerous  defendants,  who  claimed 
title  to  separate  subdivisions  of  the  lot  above 
described,  but  the  controversy  in  tills  court 
is  limited  to  the  north  half  thereof.  It  Is 
connedeA  that  the  defendants  In  error  have 
shown  a  perfect  chain  of  title  In  themselves 


from  the  United  States,  their  Immediate 
grantor  l>elng  D.  N.  Smith,  who  conveyed  to 
them  by  warranty  deed  on  the  1601  day  of 
July,  1871.  The  defense  relied  upon  by  the 
plaintiffs  in  error  is  adverse  possession  In 
himself  and  grantors,  under  color  of  title 
for  more  than  10  years  last  preceding  the 
commencement  of  the  action.  On  the  14th 
day  of  September.  1874,  the  said  lot  S  was 
sold  for  taxes  by  the  treasurer  of  Toric 
county  to  James  Wlldish,  to  whom  a  certifi- 
cate was  issued  fn  due  form.  On  the  17th 
day  of  August,  1877,  a  treasurer's  deed  was 
executed  to  Polly  Ann  Richardson,  assignee 
of  said  certificate,  through  whom  plalnttfls 
In  error  claim  by  means  of  certain  mesne 
conveyances.  It  Is  admitted  by  counsel  for 
plaintiff  in  error  that  the  treasurer's  deed 
to  Mrs.  Richardson  Is  void,  and  Insufficient 
to  pass  the  title  to  the  property  In  controver- 
sy; but  it  Is  claimed  that  It  ^ves  color  ct 
title,  and  is  sufficient  to  enable  her  and  her 
grantees  to  avail  themselves  of  the  provi- 
^ns  of  the  statute  of  limitations  as  against 
the  defendants  in  error.  The  last  proposi- 
tion may  be  conceded,  we  think;  still  the 
Judgment  Is  right,  and  must  be  affirmed. 
There  is  a  clear  failure  of  proof  of  adverse 
possession  for  the  statutory  period.  It  Is 
true  that  Mrs.  Klchardson  is  shown  to  have 
resided  upon  lot  5  as  early  as  July,  1877, 
bnt  it  Is  clear  from  her  testimony  tliat  she 
never  held  or  claimed  the  north  half  of 
said  lot  adversely  to  defendants  In  error.  On 
her  direct  examination  she  says:  "Why,  I 
bought  one  half  of  the  lot  from  Mr.  Moore, 
and  he  said  at  some  future  time  I  could 
sign  It  over  to  his  wife,  and  he  sent  Mr. 
Penn  and  Boy  to  me  to  sign  a  deed,  and 
I  signed  tliat  deed  before  I  knew  what  I 
was  doing."  It  should  be  stated  in  this  con- 
nection tliat  the  witness  evidently  refers  te 
the  assignment  to  her  of  the  tax  certificate 
above  mentioned  by  Moore,  who  held  by  as- 
slgnm3nt  from  Wildlsh,  the  purchaser.  It 
also  appeal's  that  she  conveyed  the  north 
half  of  said  lot  to  William  Penn  and  Charles 
Ray,  through  whom  plaintiff  In  error  clidma, 
on  the  Ist  day  of  September,  1877.  Again, 
the  witness  says:  "When  I  bought  the 
whole  lot,  I  paid—  If  I  bought  the  whole 
lot,  I  was  to  pay  ?C0  for  It,  and.  If  I  only 
took  half,  paid  $30."  Again,  on  cross-exam- 
ination she  was  asked:  "Question.  And  you 
never  received  anything  for  It,  [the  north 
half?]  Answer.  No,  sir.  Q.  Well,  that  Is  not 
an  answer  to  the  question.  A.  If  I  bought 
the  north  lot?  Q.  Yes.  A.  I  bought  the 
north  lot.  Q.  And  that  you  only  claimed 
the  south  half?  A.  That  Is  all  I  did  claim, 
or  ever  will."  We  are  satisfied  from  the  evi- 
dence in  the  record  that  the  agreement  be- 
tween the  witness  and  Mr.  Moore  was  that 
she  should  purchase  a  half  of  the  Interest 
of  the  latter  In  the  lot  by  virtue  of  the  tax 
certificate,  and,  on  tlie  execution  to  her  of  a 
deed  by  the  treasurer,  hold  title  to  one  half 
of  the  lot.  in  trust  for  him,  and  that  the 
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deed  to  Peim  and  Bay  waa  but  the  execntloB 
of  nld  trust  The  earileet  date,  UiOTefore, 
from  viilnai  plaintiff  in  error  can  claim  ad- 
verse possession  in  his  grantors  is  September 
1,  1877,  when  Pain  and  Bay  went  inte 
poesesdon,  under  thdr  deed  above  men- 
tloned,  and  irttlch  la  leas  than  10  yean  prior 
to  the  commencement  of  this  action. 

2.  It  is  argued  that  one  of  the  defendants 
In  error,  Jonea,  did  not  authorise  the  brings 
ing  of  the  acd<m;  but  the  proof  does  not 
anstaln  said  daini,  even  admitting  It  to  be 
material,  under  the  Issues.  The  testimony 
1^  Messrs.  Osbom  and  Famsworth,  attoiv 
neys  for  defendants  In  error,  who  werq  ex- 
amined by  plaintiff  In  error,  is  to  the  effect 
tliat  they  have  never  had  any  cmnmnnteai* 
tton  with  Mr.  Jones,  and  did  not  know  Us 
residence;  tbat  the  action  was  brought  un- 
der the  direction  and  employment  of  Mr. 
Puller.  The  pi-esumption  Is  that  the  latter 
had  authority  to  act  In  behalf  of  his  co> 
plaintiff.  The  Judgmoit  of  the  district  court 
Is  right,  and  should  be  affirmed. 

UAXWELI4,  O.  J.,  concurs.  NOBTAI/,  J., 
not  sitting. 


POBTBB       BHBBHAN  COUlfTT  BABKDfO 
CO.  0t  aL 

(Snpreme  Conrt  of  yebnuka.   Feb.  16,  1898.) 

Banks  —  LiABiLiTT  or  Stockroldbrs  — Unpaid 
HTO0K--MiS70iin>BB  of  Cadsbs— Vebdict. 
1.  The  evldeooe  being  lu  writing,  and  practi- 

oally  undUpnted,  sa  to  tlie  anwtmt  dm  tlia  plaln- 

tUC,  a  verdict  for  a  sum  grMtly  loss  oannot  be  Ba»- 

talned. 

'i.  W.  aaA  T.  were  oondvotfng  a  private  bank 
at  L.,  and  on  November  1, 18B7,  organtie  j  a  corpo- 
rstioQ  with  an  alleged  oapltal  of  960,000,  of  wbloh 
they  retained  a  controlling  Interest.  They  turned 
over  the  deposits  and  aeaeta  of  the  private  bank 
to  the  new  corporation,  and  notes  were  takea  from 
a  number  of  the  stookliolders  for  tlie  amount  of 
Uieir  Btook.  Held,  that  the  stockholders  were 
liable  for  the  unvald  stock  held  by  each,  and  for 
a  sum  equal  to  the  sbai-ea  so  held  by  each  for  all 
UabiUties  of  the  bank  aocruiag  while  be  was  a 
Btooktiolder. 

8.  The  proof  tends  to  show  a  de  facto  corpora- 
tion, and  not  a  partnership, 

4.  The  debts  having  been  contracted  liy  the 
bank  before  it  waa  In  default,  tt»  proviaiona  of 
aectiotw  186  and  18}  of  the  corporation  law  do  not 
apply. 

5.  Where  there  is  a  mUjt^nder  of  eanses  of 
aotion,  which  plainly  appears  on  tlie  faoe  of  Uw 
petition,  the  adverse  party  should  demur  for  that 
cause.  If  tie  faila  to  do  so,  be  will  waive  the  de- 
fect. 

(SyUabas  by  the  Omul) 

Error  to  district  court,  Sherman  ootmty; 
^mer,  Judge, 

Action  by  Bamnel  S.  Porter  against  the 
Sherman  County  Banking  Compatiy  and  oth- 
ers to  recover  money  due  on  account.  Plain- 
tiff had  judgmoit  tor  a  sum  mndi  less  than 
waa  claimed  by  blm,  and  brings  errw.  Be- 
versed. 

mghtlngale  Bros.,  for  plaintiff  In  error. 
Q.  M.  Xambertaou  and  J.  B.  Skwtt,  for  do* 


fendaata  In  snw.  J.  H.  Broady,  andona 
oorlae. 

MAXWBLL,  O.  J.  This  is  an  action 
against  the  benldng  company,  and  several 
atoddioldtta  thereof,  to  recover  the  sum  of 
|8,S17.8B,  with  Intmst  The  cause  of  action 
ia  set  fiHTth  In  the  petition  as  follows:  *rrhe 
aald  ^eiman  CSoutty  Banking  Company,  de- 
fendant. Is  Indebted  to  pUdntiff  In  the  som  of 
93,708.88,  wttb  Interest  from  Joly  t  18S8;  at 
9  %  per  annum,  aa  per  agreement  on  an 
count  stated  between  said  parties,  for  mon- 
eys deposited  with  and  loaned  to  said  bank- 
tag  o(»npany;  said  aocoont  b^ng  so  stated 
on  July  1,  1888,  upon  which  statauoit  a  bal- 
ance of  $3,768.88  waa  found  due  plaintiff" 
from  saUl  defendant,  lite  Shenaan  Coumy 
Banking  Company.  2io  part  tbereof  baa 
been  paid,  though  often  demanded."  "(3> 
There  to  dee  plaintiff  fnmi  said  defendant 
tlie  auNsaan  County  Banking  Company,  on 
an  aoeonnt  current,  the  sum  of  |i48.97.  The 
fonowlug  is  a  copy  of  said  acooon^  wlOt  aU 
oredlts,  to  vrit: 

Debtor. 

To  rent  of  room  occupied  by 
eaid  Sherman  Ccnoty  Bank- 
ing C<mtmDy  from  Mar  1, 
1^  to  January  1,  t^,  at 
$20  per  month  fl60  00 

To  rent  collected  of  I.  J. 
Hughes^  m  agent  of  plaiQ- 
tiff.  from  July  32,  ISSaT  to 
Decembw  72,  1888,  at  $7 
per  month   85  00 

 fi96  m 

Creditor. 

By  taxes  paid  for  piaiutiff.......  9146  08 


TO  balance  due  9  48  97 

— No  part  thereof  has  been  paid,  though 
often  donanded.  (4)  The  defendants  li^ra 
S.  HayiiurBt,  Lyman  J.  Tracy,  Jidm  Ho^e, 
MUton  A.  Tfaela,  Bdwsrd  B.  Whal^,  H.  J. 
Shupp,  Charles  A.  Wheeler,  WUllam  H.  Mor- 
ris, James  K.  Pearscm.  Joel  B.  Scott,  Cbarlee 
W.  Gibson,  and  William  R.  Mellor  were,  at 
the  time  of  contracting  seld  ietft  by  tbe  Sfaet^ 
man  Coun^  Banking  Company,  defendant, 
stockholders  of  said  corporation,  and  %tiU 
are,  and  at  all  times  since  November  1,  1887, 
have  been,  stodiholders  of  sold  c<M^ration. 
The  said  corporation  made  an  assignment  for 
the  benefit  of  credltora  on  December  2G, 
1888,  and  is  wholly  Insolvoit,  fXhe  last  sen- 
tence Is  an  amendment  Inserted  by  leave  ot 
oourt^  June  20,  1889.]  The  said  Sherman 
County  Banking  Company,  defendant,  is  not 
a  duly  organized  and  duly  Incorporated  com- 
pany under  tbe  laws  of  the  state  of  Ne- 
braska, but  has  wholly  failed  to  comply  wlOi 
the  provfslona  of  diapter  16,  Comp.  St  Neb., 
in  relation  to  giving  notice,  and  otber  reqtdst- 
tions  of  oi^anization,  and  has  failed  to  com- 
ply with  general  provisions  of  law  govern- 
ing corporations.  Such  failure  to  comply 
with  the  law  Is  speclflcally  set  forth  as  fol- 
lows, to  wit:  (a)  The  articles  of  Incorpora- 
tion of  said  SRierman  County  Banking  Con^ 
pany,  aa  filed  and  recorded  In  tbe  county 
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otorft'k  «fBoe  at  add  oomtar  of  flhwrniiii,  and 
MBto  of  Mobradu,  do  not  set  forth  the  time 
and  condlttoiM  on  wbldx  (be  oefAtal  itook  ofl 
■id  coiponttQD  iB  to  bo  paid  taL  (b)  No 
nodoo  of  tbe  btootponttn  or  w^aamOaa 
of  laid  Sbemaa  County  BWblag  Oonisaiiy 
«rar  pnfeflAed  Iqr  add  owpontloii  In 
anf  aaw^paper  Mar  dm  patofl^al  plaoa  of 
boiteeaB  fld  aald  oaapontttiHi.  (c)  No  eopj  oC 
tbe  by-U,ws:  of  the  oorporaUoo,  with  tba 
name*  oT  flw  oflloeia  appended  ttunto^  vaa 
ever  pcetcd  In  a  conqdeBoafl  plao»  at  flie 
place  at  Adlng  imatnem  of  aaid  corpofatloa 
In  Loop  Cttr,  N«b^  nbjeet  to  public  loBpeo- 
tlon.  (d)  No  nottoe  <tf  tlie  amotmt  of  aU  tba 
fy^rtinff  debta  nt  mU  ewpondton  was  erer 
printed  and  poAdUhad  ht  aaj-  nnnpaper, 
aigned  br  tte  pmldisnt  and  a  majocltr  of  (be 
directors  of  add  oorporallonr  ikioe  tba  time 
of  oonmmclag  limimiii  of  aaki  oovparatloB, 
en  NoTvmber  1, 1867,  snW  tike  praent  ttme. 
(e)  Tbe  capital  etook  of  add  earponrtton  waa 
not  fnlUrdeaeilbed  atttu-dataof  «bwthaap> 
tlctaa  of  taKxnporatlai  at  nid  Sbennan 
Ooauty  BaBktag  Company  In  Itaet  oodmgt 
deric^  cOce  cC  aald  ooontv,  nnr  at  mng  ttma 
tbtreafter.  (f)  The  capital  ttock  of  aald  oor- 
poratfau  waa  not  paid  for  tai  caali»  bat  about 
400  Aarea  of  aald  capital  atodt,  repraMt* 
kic  a  nominal  valna  of  #40,0011^  wen  paid  for 
wMb  die  aotea  9t  aald  stookboldera,  payable 
to  tte  Older  of  sidd  eorpeaatton.  and  past  of 
the  remaining  fUKOOO  worth  of  aald  oapttal 
atodc  woB  paid  tar  witb  real  ealat%  wtalA 
aald  eoiponUoB  bad  no  power  tm  tato  and 
hold,  and  wltti  wDrOftaai  notaa  and  aeoatl- 
Hea  belonging  to  Bdwaid  B.  Wtaalir  and 
MUton  A.arbele,  formedF  pnrtnerat  and  doftig 
bndnaaa  aa  bankeia,  nder  the  fltm  name  of 
the  Bbeaasai  Ootmty  Baidring  Oompaay.  and 
onljr  a  rary  aasaU  porMon  of  eold  oagttid 
wtoA  waa  paid  for  wtth  eadi,  to-  wit.  about 
(i)  No  qaartedy  dateaMait,  under 
oath,  of  the  aasets  and  UabUUles  of  hM  cot- 
pocaatan,  waa  evar  made  and  pabUahcd  by 
aald  oiHpantlonr  u  ravalsed  by  aectton  7, 
art  11.  of  the  conadtntleD  of  the  statf  of 
Nebiaafea,  mtttled  '  Corpamttonn,'  anbdM- 
aloa  *  maeeUaneona  Oocpraadoan.'  00  By 
icaaon  of  the  fiOhire  of  aald.  eerpemtUm  de* 
ftaidant  to  comply  wllh  the  pnrUltnB  of 
law  aa  eat  fbrth  In  pafagnph  8,  ttae  dafend- 
anta  Earn  8.  ^ybma^  Ijman  3.  Tiaey, 
John  Bagn^  XUtan  A.  Ttadai  Bdwaid.  B. 
Whaler*  H.  J.  Bhnpp^  CBiailar  A.  Wheeler, 
WUlhun  H.  MorriB,  James  K.  Peazeon,  Joel 
R.  Boott,  Ofaadea  W.  Glbaon,  and  William  B. 
MeUor  became  and  are  Jointly  and  aereraUy 
liable  to  plaintiff  for  the  amount  the 
debt  of  mid  Kiennan  Oonnty  Banking  Oom- 
pany,  defendant,  aa  set  fortti  tn  lUs  peti- 
tion, aa  atDdCholdat*  of  aald  corporation.'* 
Then  li  a  Joint  anawer  ct  the  defmdanta, 
In  whVoh  they  aet  up  various  dafiezkBea.  On 
the  tdal  cd  ttaa  eaaaa  the  jaxy  letnmed  a 
vecdlct  for  the  pbdnttfT  for  ttae  aura  (tf  fl,- 
T4L0B,  upon  which  judgment  waa  rendered. 
It  win  be  obawved  that  (me  of  the  prlnd- 


pal  grounds  upon  which  n  reoorery  la  ecragtil 
agalnat  the  atookhcAdm  1b  that  no  articles 
of  inoorporatlon  were  entered  tnto  and  filed 
before  the  bank  oommenoed  budnsaa.  This, 
bowora',  la  a  mlatake^  aa  arttdea  were  both 
IBed  and  pnbttihed,  setting  forth  the  ee- 
■Bndal  faota  reoolred  by  statute;  and  the 
banking  oompony,  when  OxAag  bualnesa.  waa 
a  de  faoto  corpoEntlon.  Whoe  Oiere  la  a 
aababaOal  oomplianoe  with  tbe  law,  mere 
defects,  eyen  tf  they  exist,  wfll  not  raider 
the  arttolea  void.  merefiwe  the  stock- 
holdenr  are  not  Ualde  from  tbe  fidlnie  to  In* 
florpwatfc 

2.  Tlie  teattanony  tenda  to  diow  that  prior 
to  Norember  1, 1887.  Bdward  B.  Wbaley  and 
MUton  A.  ibe&B  weaa  oondoettng-  a  bank  at 
Loop  Glty;  that  prior  to  tttat  time  ttae  pbd»> 
tiff  had  transacted  bndnaia  witb  aald  firm  aa 
bmikamt  and  bad  on  deposit  with  them  at 
tbe  ttaoe  of  the  traaafbr  tbe  sum  at  |2,7U.88. 
Ttda  amount  tbe  new  corporation  aaenmed. 
U  alao-  cttUectad  mad  and  «th«r  numcTs  for 
the  plabrttff  to  maha  up  tte  anwoaC  claimed. 
Ibe*  flBmrman  County  Banking  fv>»iip«tty  tlitA 
its  articles  of  Inaeeponrtlim  In  tbe  county 
dariii'e  offlea  on  tba  saat  day  of  October, 
1887.  Thaaa  articles  amboriaed  It  to  trana. 
aet  a  geaeral  banking,  erphwiie,  and  ooUect- 
tog  basbieaa  at  Lonp  Olty.  The  capital  atodc 
bi  iBBd  at  ISOkOQO^  with  leave  to  bicreasa 
the  aame  from  time  to  ttane  to  8800^000.  It 
oeenpled  tbe  banking  honae  toriaady  oeco- 
plad  by  Wludey  &  TMa.  who  were  tbe  pro- 
motets  and  prlnc^al  atoekholdem'Of  tba  new 
bank.  They  turned  over  to  the  new  bank  the 
fomltnre,  aafe,  and  llxtnrea  of  tbe  old  one, 
wtalA  were  Tabled  at  the  anm  of  11,488.87; 
also  all  real  estate  poaaeeaed  by  said  parttea, 
at  the  Talne  of  810,006.79;  aU  bffia  rsoelTB- 
ble  or  biUs  discounted  of  its  predeceaaer,  at 
tbe  vatae  of  867,685.74.  In  oonaUevatlon  of 
Huae  idleged  aaaeta  the  new  **^"H^  cran* 
pany  aawiiiwil  the  ItwMHtlfta  at  the 
Arm  of  Wbaley  A  Ttaela,  being  ordinary  de* 
podta,  $21,668.74,  and  Hate  depedia,  810^- 
336.95.  TtM  alleged  aaaeto  ware  thus  847,- 
720.21  In  exceaa  of  the  depodts.  The  bank 
foiled  December  26,  1888.  Hie  plaintUf,  to 
eetabllsb  bla  own  dahn.  Identified  a  pam 
book  fundabed  him  by  the  bank,  from  which 
It  appears,  in  the  handwriting  dt  tbe  cadder ' 
of  tbe  bank,  that  the  balauce  due  the  plain* 
tiff  on  deposit  on  July  1,  1888,  waa  the  anm 
ftf  88,76&88.  The  plalntlfl.  It  qppeara,  waa  at 
Loop  City  at  tbe  time  named,  and  he  exam- 
ined tba  books  of  tbe  bank,  and  the  anm 
afeatod  aeema  to  hare  been  agreed  upon  aa  Ua 
due.  Tbe  whole  account,  however,  shows  an 
error  of  8861.U  to  be  deducted,  which  kavea 
a  balance  doe  ttae  plalntlfl  on  the  lat  day  of 
Jidy.  1888.  of  83,407.27  upon  tbe  depodta, 
and  a  further  amu  of  $47.^  to  8807.40,  upon 
an  account  for  rent,  etc.  Am  to  the  amount 
of  depodta  there  la  practtaidly  no  dlqpute, 
BO  that  In  no  evrat  can  Itae  verdlet  be  sna- 
taliied.  The  teatlnumy  tends  to  diow  tbaU 
In  OTganldng  the  bank  aa  a  corpora  tlcn,  but 
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Uttle  of  the  capital  stock  was  paid  up. 
Time  were  SOO  sharea  In  alL  Of  these, 
Whaley  &  TbsSm  bad  134  each,  thus  having  a 
ooatroUing  intereat  The  remainder  of  the 
■harea  were  hAA  by  Tarlons  persons,  who,  so 
far  as  we  can  see,  acted  in  good  faith.  It  is 
true  ihey  gave  their  notes  to  Ihe  bank  In 
payment  for  their  stoclc,  but  It  seems  to  have 
been  done  In  Ignorance,  and  without  any  ac- 
tnal  Intent  to  d^raud.  Ihe  two  principal 
stockholders  seem  to  have  put  tn  nottdng  ex- 
c^t  the  comparatLr^  worthless  assets  of 
their  private  bank,  which,  as  heretofore 
stated,  were  rained  at  a  great  sum,  bat 
wera  worth  bat  little.  Whaley  &  Ttaets  no 
doubt  knew  when  the  new  bank  was  o^an- 
laed  that  Uie  assets  tamed  over  by  them 
were  oomparatlTely  worthless;  but  they  seem 
to  have  stood  w^  In  the  community,  and  no 
doubt  were  supposed  to  be  doing  h  socceas- 
fol  business,  and  after  the  new  bank  was  or- 
ganlzed  the  stock  seems  to  haTe  been  of  full 
par  value.  Thus  we  find  an  attempt  to 
diarge  Morris  25  per  cent,  premium  on  40 
shares  purchased  by  him.  He  refused  to 
take  the  stock  at  the  price  charged,  not  be- 
cause It  was  not  worOi  that  sum,  but  be- 
cause he  had  not  agreed  to  pay  that  amount 
The  pmpoae  of  the  reorganisation,  no  doubt, 
was  to  Btruigthen  the  bank,  hy  ^vlng  It 
greater  credit;  and,  as  the  stock  could  not  be 
sold  for  ready  caidi,  notes  of  the  persms  In- 
duced to  become  stockholders  were  taken. 
This  is  a  mode  of  doing  banking  baslnesa 
that  this  court  cannot  commend,  and,  where 
It  is  done  for  the  purpose  of  defrauding,  the 
court  must  denounce;  but,  as  to  all  the  stock* 
holders  except  Whaley  &  Thets,  It  is  evi- 
dent that  there  was  no  Intent  to  defrand, 
and  that  they  are  not  personally  liable.  Sec- 
tion 186,  a  11,  p.  200.  Oen.  St,  Is  as  foUows: 
"Erery  corporati<m  hereinafter  created  shall 
glre  notice  annnally.  in  some  nempaper 
printed  In  the  county  or  counties  hi  which 
the  buainefls  Is  transacted,  and,  in  case  there 
is  no  newqnper  printed  therein,  then  In  the 
neareat  paper  In  the  state,  of  tlw  amount  of 
all  the  existing  debts  of  the  corporation, 
irtdch  notice  sh^  be  signed  by  the  presi- 
dent and  a  majori^  at  the  directors;  and,  if 
any  corporation  ahall  ftiU  to  do  ao,  all  the 
'  stoddiolders  of  the  corporation  shall  be  Joint- 
ly and  serendly  liable  tor  all  debts  of  the 
corporation  then  existing,  and  for  all  that 
shall  be  oontzacted  before  such  notice  is 
glr^"  Section  18&  provides:  "If  any  corpo- 
ration  fall  to  comply  substantially  with  the 
provlsiona  of  this  subdivision  In  relation  to 
giving  notice  and  the  requlsltiims  of  organl- 
satbm,  the  property  of  all  tlie  stockholders 
siiall  be  liable  for  the  corporate  debts."  It 
will  be  seen  that  section  139  applied  only 
where  there'  has  been  a  failure  to  comply 
substantially  with  the  law  In  regard  to  wgan- 
Ization  and  giving  notice,  as  in  Abbott  v. 
Smelting  Co.,  4  Neb.  416.  £a  the  case  at  bar, 
however,  there  was  a  substantial  compliance 
with  the  law.  A  forfdture  is  not  favored  tn 


law,  because  It  tends  to  rob  a  party  of  his 
Just  rl^ts;  and  the  same  rule  applies  whwa 
It  is  sought  to  chai^  a  party  peistmaUy  with 
a  debt  which  h«  did  not  assume,  but  Is  Im- 
posed because  of  some  alleged  wrcmgdolog  on 
his  part  In  such  case  the  acta  of  omission 
or  commissiim  must  clearly  bring  the  case 
witUn  the  poial  ptovitiom  ot  the  statute; 
otherwise,  there  can  be  no  recovery  tw^ond 
the  limit  fixed  In  the  constitution.  This  prin- 
ciple la  recognized  in  Smith  v. -Steele,  8  Neb. 
lis,  where  the  stockholders  were  held  liable 
only  tor  debts  contracted  while  the  corpora- 
tion was  in  deteult  In  puUislilng  the  n^finfl) 
notice. 

The  question,  then,  arises  as  to  the  right 
to  proceed  against  the  stodcholders  of  tlie 
bank.  We  do  not  think  this  case  comes  with- 
in dither  section  136  or  130  of  tiie  chapter 
on  "Corporations"  In  the  Cteueral  Statutes, 
although  this  case  was  tried  before  the  modl- 
flcatlm  of  those  seetlane  In  1801,  for  the  rea- 
Sim  that  the  debt  was  not  Incurred  while  the 
officers  of  the  htaak.  were  In  default  in  pub- 
lishing notice  of  the  oondltlon  of  the  bank: 
ao  that  those  secttoM  may  be  left  out  of  the 
case:  l^Q  stockh(dd«»  are  each  Uable  for 
tile  amount  <tf  his  unpaid  atot^  "and  to  Its 
creditors,  over  and  above  the  amount  of 
stock  h^  by  Um,  to  an  amount  equal  to  his 
respective  stock  or  shares  so  held,  for  all 
Its  UablUties  aocndng  irtiUe  he  renudn  such 
stockholder."  Oonst  art  18,  |  7.  Tha  cause 
of  action  accrued  before  our  present  banking 
law  took  effect  and  Is  not  govoned  by  its 
provisions.  The  question  of  nsory  does  not 
arise  in  the  case,  and  need  not  be  considered. 

Where  the  aOoen  of  an  Insolvent  bank,  by 
willfully  false  represNdatUms  as  to  the 
amount  of  paid-up  stock  of  the  bank,  induce 
persons  to  deposit  money  therein,  they  are 
guUty  of  a  wnmcr^  effect  of  obtaining 
money  under  false  pretenses,— and  they  will 
be  personally  liable  therefor. 

Some  objectlau  is  made  to  a  misjoinder  ot 
causes  of  action,  but  such  mlajoinder  ap- 
peared on  the  face  of  the  petition,  and  was 
cause  of  demurrer  on  that  ground.  As  the 
ol^ection  was  not  raised,  it  Is  waived. 

Upon  the  whole  case.  It  is  one  proper  for  a 
court  of  equity  to  sdjust  and  It  Is  evident 
that  amended  pleadings  should  be  filed,  and 
the  testimony  In  the  canse  taken.  The  Judg- 
ment Is  Iherefofe  reversed,  and  the  cause  re- 
manded for  farther  proceedtD0L  Iba  other 
Judges  ctmcur. 


THOMAS  V.  EDGERTON  et  sL 
(Supreme  Court  of  Nebraska.   Feb.  15, 189S.) 

COHSTABLBS  — LlABlLITIBS  — TaKINQ  iHBOrFIOlKNT 

Replevik  Bosd. 
At  common  lavr  an  officer  was  liable  for  the 
SQfDciency  of  the  sureties  on  a  replevin  t>0Dd ;  but 
under  aeoUoo  IS9  of  the  Code  he  Ib  Uable,  after  34 
boura.  only  where  the  defeadaat  in  replevin  has 
excepted  to  the  auffldoncy  of  the  suretioa,  and 
they,  or  new  sureties,  have  failed  to  justifj. 
(Syllabus  by  the  Court.) 
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Brror  to  dlstriet  eoart»  Dooflbui  mmtj; 
Hopewell,  Judge. 

Action  1^  Jotan  D.  Thomu  agaliut  ObarleB 
W,  Edgerton  and  other*  to  recorer  dam- 
ages caused  by  Edgerton's  approval,  ai  con* 
■tablOf  of  an  Insuffldent  nndertaktng.  In  an 
■cUon  of  r^levln.  There  was  Judgmoit  tor 
defmdanta,  and  piniwHif  brings  error.  Af- 
flrmed. 

Bradley  ft  De  Lamatre.  for  plaintiff  In 
error.  W.  S.  Felker,  G.  A.  Rutherford,  and 
Geo.  H.  Haatings,  for  defendants  In  error. 

M AX WI&IjL,  O.  J.  nilsls  an  acti<Hi  Iwoai^t 
by  the  plaintiff  agatawt  Edgerton,  who  is  a 
cmiataUe  In  the  city  of  Omaha,  and  hla  sore- 
tteSt  tor  approTlng  an  buuffldait  uDdwtak- 
Inff  glTcsi  by  one  Helm  In  an  action  of  n- 
pleTln.  The  facts  are  sabstantlally  as  fol- 
lows: In  December,  1886,  one  OUre  Helm 
b^ui  an  actfam  In  replerln  against  plabititr, 
before  a  Justice  of  the  peace,  to  iecoy«' 
tiw  poaaesshn  of  oertiUn  goods  to  whlcb 
she  dalmed  the  right  of  possession.  The  or- 
der of  replerln  waa  placed  In  the  hands  of 
Bdgerton  for  serrlce.  He  fhereapm  seized 
tha  goods,  and  delivered  tliem  to  Helm,  vjh 
on  the  making  and  delivering  to  him  of  an 
ondertaklng  signed  by  one  J.  F.  Glapp  as 
surety.  The  judgment  In  the  replevin  action 
was  in  favor  oi  the  plalntlfl  tor  a  letnrn  of 
tlie  goods,  or  the  value  thereof,  assessed  at 
|90l  The  goods  could  not  be  found,  and  it 
to  alleged  that  Glapp  Is  Inaolrent,  ssd  was 
known  to  BdgerUm  to  be  ao  when  he  ap- 
proved the  bmid.  There  Is  no  diarge  In  the 
petition  of  wUltnl  misconduct  on  the  part 
of  BdgwtML  On  the  trial  of  the  cause, 
fndgment  was  rendered  In  favor  of  Iho  de- 
fnidanta. 

Section  1067  of  the  Code  provides:  -The 
officers  shall  not  deliver  to  the  plaintiff,  his 
agent  or  attorney,  the  propwty  so  taken, 
until  there  has  been  executed,  by  one  or 
more  anfilclent  sureties  of  the  plaintiff,  a 
written  undertaking  to  the  defendant,  In 
at  least  double  the  value  of  the  property 
taken,  but  In  no  case  less  than  950,  to  the 
effect  thAt  t2ie  ^alntlff  Ahall  duly  prosecute 
the  action,  and  pay  all  costs  and  damages 
whlGb  may  be  awarded  against  him."  Sec- 
tion 1040  provides:  "If  the  undertaking  re- 
quired 1^  section  1037  be  not  given  within 
twaity-four  hoars  from  the  takloK  of  the 
property  mder  said  order,  the  officer  shall 
return  the  property  to  the  defendant:  and 
If  the  officer  deliver  any  property  so  token 
to  the  plaintiff,  his  agent  or  attorney,  or 
keep  the  same  from  the  defendant,  without 
taking  Budi  security  within  the  time  afore- 
said, or  if  be  take  Insuffidait  security,  be 
ibaU  be  liable  to  the  defendant  In  dam- 
ages." Section  189  also  provides:  **The  de- 
fendant may,  within  twenty-four  hours 
from  the  time  the  undertaking  referred  to 
In  the  preceding  aectton  Is  given  by  the  plain- 
tiff, give  notice  to  the  shuilff  that  he  ex- 


eepta  to  the  suffldeney  of  tiu  sureties.  If 
he  tills  to  do  so  he  must  be  deemed  to  have 
waived  aU  objectkms  to  them.  When  the 
defendant  excepts,  the  sureties  must  Jus- 
tify, upon  notice,  as  boQ  cm  arrest  The 
sheriff  or  other  officer  shall  be  responsible 
for  tiie  sufficiency  of  the  sureties  until  the 
obJectlMi  to  them  is  waived,  as  above  pro> 
Tided,  or  until  they  Justify.  The  property 
shall  be  deUvered  to'  the  phdnlltt  when  the 
ondertaklng  reqidrod  by  section  186  bos  been 
given."  This  Is  sabstantlally  section  210  of 
the  Code  of  New  York,  although  In  that 
state  the  exceptions  may  be  filed  "within 
three  daya**  Voorhiea'  Code.  (0th  Bd.)  8M 
Hie  section  above  referred  to  seems  to  ?:a\  '• 
been  copied  into  the  Code  from  the  Revised 
Statutes  of  that  state.  2  Rev.  St  p.  B27,  H 
28-3S.  In  Wilson  V.  WilUama,  18  Woid.  SSH, 
Oie  statute  was  omstrued,  and  It  was  h^  that 
the  officer  was  not  liable.  The  same  ruling 
waa  mode  In  Westervclt  v.  Bell,  19  Wend. 
S32,  533.  In  the  Utter  case  it  is  said:  "The 
old  precedent  of  dedaratlons  in  actions  on 
the  case  against  the  sheriff  for  taking  insuffi- 
cient sureties  in  replevin  will  no  longer 
answer,  without  some  additional  averments. 
Formerly  the  sheriff  was  answerable  tor  the 
suflkdency  of  the  sureties  in  all  cases;  but 
now  he  Is  liable  cmly  where  the  defendant 
In  reidevln  has  excepted  to  the  sufficiency 
of  tb0  sureties,  and  they,  or  new  sureties  to 
be  offered  by  fbe  idalnUff,  have  failed  to 
Justify  within  the  time  prescribed  by  law.  3 
Rev.  St  p.  527,  H  2&-S3.  It  must  now  be 
averred.  In  declaring  against-  the  sheriff, 
that  an  exertion  was  taken  titiat  the  sore- 
ties,  or  others  In  their  place,  did  not  Jus- 
tify, and  that  Judgment  of  ^scontlnuance 
has  for  that  cause  been  renderd  against 
the  plaintiff  In  replevin."  See,  also,  Cobbey, 
Repl.  003.  No  exceptions  were  ffied  to  the 
suffldeney  of  the  sureties,  and  this  fact  la 
undisputed.  The  defendant  therefore,  aft- 
er 24  hours,  would  not  be  liable.  It  Is  vecy 
dear  that  both  the  pleadings  and  proof 
fall  to  show  a  liability  of  the  defendants, 
or  either  of  them,  to  tiie  plaintiff.  The  Judg- 
ment is  rl^t,  and  is  affirmed.  Th9  other 
Judges  ccmcur. 


LANNIMO  et  at  V.  BUR3H&. 
(Supreme  Court  of  Nelwaska.  Feb.  Ifi,  1896.) 
AonOH  OK  Check— Fazlukb  ov  ComDninov— 

BOKA  FiDB  HOLBSSS, 

1.  In  an  actloo  afralnst  the  drawer  of  a  oegotl 
able  otaeck,  who  bad  stopped  pBrment  of  tbe  same, 
tha  defeadaut,  In  his  answer,  admitted  tfaafc  a  por> 
tlon  of  the  amount  was  due  the  payee,  but  aUeeed 
that  there  was  B  partial  failure  Id  cooslderatloa. 
Held,  that  upon  tbe  pleadingv  the  pl&intlff  could 
recover  the  amount  admitted  to  be  due,  and  that 
a  judgment  (or  the  defendant  could  not  be  sns- 
tained. 

2.  In  an  action  between  the  parties  on  a  nego- 
tiable Instrument  and  persons  not  bona  fide  pur- 
chasers for  value  before  maturity  a  partial  def eoM 
is  avuilaltle. 
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8.  If  the  plaiQtiins  arfr  bona  fide  purchascn 
wMiout  Qocio*  ttacy  ore  en  titled  to  promttcn. 
{ByllalRU  by  the  Conn.) 

Brror  to  dtatrfi^  oovrt,  Lancaster  comity; 
Ghapman,  JFodi^. 

Actton  Lejudng^  Antmm  ft  Go.  against 
Josepb  Bunu  on  a  negotlaUfr  obedL  There 
wa«  a  Judgment  for  defendant,  and  pfadnUffB 
brlnif  error.  Rerened. 

A.  G.  Oreenlee  and  Marquett,  Deweese  & 
HalU  for  plaintiffs  In  error.  S.  B.  Fooud 
and  li.  0.  Burr,  for  defaidnnt  in  error. 

MAXW&LL,  0.  J.  This  Is  an  action  upon 
a  clieck  glTen  by  tbe  defendant.  On  the 
trial  of  the  cause  the  Jury  returned  a  ver- 
dict for  the  defendant,  upon  wblch  Jndguient 
was  rendered.  It  Is  claimed  by  Qie  plaln- 
tills  tbat  on  the  issues  made  by  the  pleadings 
the  plaintiffs  are  ^titled  to  recover,  and 
tliat  the  judgm^t  cannot  be  sustained.  The 
petltlou  Is  as  follows:  "The  plaintUT  com- 
plains of  the  defendant,  and  says  that  tt  is 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Kansas,  and  doing  biralness  as  bankers  In 
said  state.  That  on  the  31st  day  of  January, 
1889,  this  defendant  executed,  signed,  and 
delivered  to  George  H.  Allen  a  check  on 
the  Lincoln  National  Bank  of  lAicoln,  Neb., 
for  $108.12,  payable  to  the  said  George  H. 
Allen  or  order.  On  the  same  day  said  check 
was  by  the  said  George-  H.  Allen,  for  a  val- 
oable  consideration,  and  In  tlie  due  course  of 
business,  assigned  to  Kmidt  Brothers,  and 
»'as  by  th^  for  a  valuable  condderatlon, 
and  In  due  course  of  business,  and  without 
notice,  assigned  to  flbls  philntlff;  and  tiiat 
afterwards  the  said  Joseph  Bums,  without 
any  right  or  authority  ao  to  do,  stopped  fhe 
payment  of  said  chec^  to  the  damage  of 
this  plaintiff  In  the  sum  of  f  163.12.  (2)  On 
the  4th  day  of  February,  18U9,  said  check 
was  protested  for  nonpayment,  and  the  costs 
of  protesting  the  same  are  f3.29.  Where- 
fore plnlntiff  prays  Judgment  against  said 
defendant  for  the  sum  of  $163.12,  with  Inter- 
est  from  the  31st  day  of  January,  1889,  and 
$3.29,  with  Interest  from  the  4th  day  of  Feb- 
ruary, 18S0,  and  costs  of  sulL"  To  this  peti- 
tion the  defendant  filed  an  answer  as  fol- 
lows: "Now  comes  the  defendant,  Joseph 
Bums,  and  for  answer  to  the  [>eUtion  of  the 
plaintiff  filed  herein  nys  be  admits  that  the 
plaiatUT  Is  a  corporation  organized  and  ex- 
isting under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas,  and  doing  business  as  bank- 
en  In  aald  state.  That  on  the  81st  day  of 
January,  1889,  defendant  executed,  signed, 
and  deUTered  to  George  H.  Alien,  a  check 
en  ttie  lAactta  National  Bank  of  Lincoln, 
Nebraaka,  tor  $163.13,  payable  to  the  order 
at  said  George  H.  Allen.  Admits  that  on 
the  same  date  said  dieek  was  by  the  said 
George  H.  Allen  toe  a  valuable  consideration 
Bflrigned  to  Kemdt  Brotbmk  and  by  them 
for  a  ralnahle  consideration  aastgned  to 
Idalntll^  and  tiiat  afterwards  the  defendant 


stopped  Ae  imrnent  of  srM  dhedc.  AdmltG- 
Itaat  said  check  was  (m  the  4th  day  of  Veh- 
rauey,  1889,  protestod  for  nonpnyment  And* 
defendant  denies  eexA  and  every  allegation- 
In  said  idalntfirs  p«Mttoa  contabied.  Oliat 
said  ohetft  was  giren  said  Allen  on  snid  31st 
day  of  January;  1888.  defiendant  at  KrA 
Oiky,  Kansas,  In  the  oondltloMt  payment  of 
a  balance  of  account  b^^een  d^endant  anA 
aald  Allen.  That  said  Allen  so  took  mVt 
eheck  vj/tm  the  express  eaoiBitioD  ttiat  pay- 
ment of  the  some  would,  be  stopped  by  de- 
fendant if.  upon  reaching  his  office  and  booka. 
he  should  find  that  the  representations  made 
by  sbM  Allen  to  oWatn  said  oheCk  were  un- 
tnie,  and  that  the  consideration  or  a  part  of 
the  consldanttoii  fliereof  had  Called.  That 
the  representations  made  to  this  deCaidant 
by  said  AQen  were  mtme.  That  ttie  oen- 
Blderation  fcM*  the  same  fafled  to  fhe  amount 
of  $100,  and  that  said  ctaecdc  was  obtahied  hy 
ftuud  upon  this  detaidant  That  the  plain- 
tiff and  said  Kemdt  Brothers  had  due,  ao- 
tna],  and'  legal  netloe  that  aaM  Chetft:  wa» 
gtren  tqr  defendant  and  aooepted  by  said 
Allen  jspon  aaM  ooadHioB,  and  that  payment 
of  the  Bune  was  liable  to  be  stopped,  and 
defendant  says  that  plaintiff  tot*  said  ehedc 
with  soeh  notloe.  That  G.  Is.  Antram  i» 
the  oashler  of  tlw  plaintiff,  and  that  MorrI* 
Kemdt  Is  a  member  of  the  flmi  of  Elerndt 
BroOien,  and  was  on  sold  Slat  day  of  Jan- 
uary, 1889,  the  rfty  treasurer  of  said  Bird 
Citgr,  Ksnass.  Wbnefbm  tte  defendant 
prays  that  the  plalntifTs  appeal  In  this  case 
may  be  dismissed,  and  that  def  aidant  may 
go  benee,  and  recover  his  costs.**  The  reply 
denies  the  new  matter  set  fbrth  In  the  an- 
swer, and  that  there  was  any  fraud  or  mls- 
repiesmtatlQB. 

The  original  check,  with  the  indorsementa 
thereon,  was  Introduoed  In  evidence^  and  Is 
as  follows: 

"No.  24.066.       Llncohi,  Neb.  Jan.  SI  1SS9. 

"Lhiooln  National  Bank        3  afr 
"l*ay  to  G.  H.  AUea  or  order  163  12 


"Count         166  41 
"One  hundred  and  alxty-tfaree  i2/iS)0  dcdlaest 
"Joseph  Bums." 

It  Is  Indorsed  as  ftaiows:  "G.  H.  Allem 
Kemdt  Brothers. 

"Pay  to  A.  Teasel,  Cashier,  tot  ooUection 
account  of  Lannlng,  Antram  ft  Co.,  Bird 
Ulty.  Kansas.    C.  L.  Antram.  Cashier. 

"I'ay  C.  T.  Boggs,  Cnshler,  or  order,  for 
aceount  of  Bxdiange  National  Bank,  Hast* 
bigs.  Neb.'  A.  Ye&z^,  Gash." 

It  will  thus  be  seal  that  tiie  defendant 
really  pleads  a  ftilnre  of  consideration  to- 
tiie  amount  of  flOO,  and.  In  effect,  admits 
the  remainder  of  the  debt;  therefore.  If  the 
action  was  between  the  original  parties, 
the  plalntiOb,  upon  the  pleadings,  'A-onld  be 
entitied  to  recover  a  portimi  of  the  claim 
The  nfle  Is  thus  stated  by  1  Banlel,  Keg 
Inst  201:  "Whenever  the  de^ndant  la  enti 
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«ea  to  go  Into  the  qneiUoii  of  oonalderatlcni, 
toe  may  Bet  np  the  partial  as  well  u  the  to- 
tal want  of  cooalderatlon.  (1)  wtaere 
4Sie  drawerof  aUntBrflfi.QB^payiddetolili 
own  order,  stud  the  acceptor,  and  it  ftp- 
beared  that  the  bOl  was  nocepted  for  value 
■as  to  £10  only,  and  m  an  mx-ommodatkm  to 
tbe  pMnlifl  as  to  tbe  roddue,  it  was  held 
«kat  although,  with  respect  to  third  penoos, 
•tbe  amomt  of  the  bOl  ucdsht  be  £lfl.  fia^  yet, 
«■  between  iSieM  partis,  it  wu  aa  aooept- 
anoe  to  tlie  anuvnt  of  £10  only*  (2)  So 
where  a  note  was  given  by  A.  to  B.  for  the 
-Bom  of  £32:  6a  lOd.,  up(ai  B.*fl  representation 
and  asniranoe  that  that  aipount  was  due. 
whezefli  A  owed  B.  £10.  14a  lUL.  and  do 
mor^  the  note  was  hdd  good  only  for  the 
-amooBt  that  was  aotnaUy  dua  (Si  fl»  where 
-a  Cither  gives  his  son  a  note  pertly  for  serr- 
ice  and  partly  as  a  gratuity,  the  partial 
want  of  eomUteratlfn  -might  be  ptoaded  as 
to  sncb  portion  of  the  amount  as  was  gra- 
tnltiHis;  and  It  would  be  no  objection  that 
no  distinct  amonnt  was  fixed  upon  as  com- 
pensation fbr  the  service^  bat  It  would  be  for 
tbe  jury  to  setQe  wbat  anunint  was  foundrd 
■on  the  fme  ccmsiaeratton.  apd  vrbat  on  the 
other."  Thorn.  :IM11b,  OPrason^  Ed.)  -61; 
Bylw,  BaiB,  (Sherwood's  Ed.)  280;  Darnell 
T.  WllUams,  2  StaiUe,  166;  Barber  v.  Batk- 
4ioiiae,  Peake,  61;  Clark  t.  Luamst  2  Man. 
*  O.  167;  FOrman  Wright  U  a  B.  4SL 
The  words  of  the  plea,  "fraudulently  and 
•deceitfully,**  were  n^Jeoted  as  surplusafle. 
Parish  r.  Stone,  14  Pick.  19&  In  addition 
to  this,  taiere  Is  testimony  In  the  reaird  tmd- 
"ing  to  show  that  the  p**'"***  Is  a  bona  fide 
Jioider,  and,  aa  such,  entitled  to  pxoteetkm. 
Aa  there  must  be  a  new  trial,  we  will  not 
^Usonss  tbe  faots.  The  Jadgmmt  Is  reversed, 
and  the  cause  remanded  for  further  pmoeed- 
in^   Hw  otbM*  judges  oonour. 


STATE  V.  TATBS. 
(Bnpraaaa  Court  of  Nebraska.   Feb.  IS,  IBUS.) 

Juancss  or  ths  Peacb— JuaiBDicrtoTr  ik  Oani- 
iNAL  Cases. 
A  justice  of  tbe  poace  bas  no  jurisdiction  to 
sftasatrial  court  in  a  crimioal  case  where  the 
statute  creating  the  offense  provides  ttiat  tbe 
•uatsbment  may  be  both  a  fine  and  invrlsoBiBeiit. 
la  socb  case  the  justice  can  proceed  only  as  an  az- 
amining  magistrate. 
(Byllabos  by  the  Court) 

Exceptions  to  district  court,  Fillmore  coun- 
ty; Morris,  Judge. 

WUliam  J.  Yates  was  convicted  before  a 
Justice  of  tbe  peace  of  willfully  i^dstlnc  the 
coroner  of  the  county.  The  Judgment  was 
reversed  by  the  district  court  on  a  petition  in 
«rrDr.  and  the  state  brings  exceptions.  Af- 
firmed. 

dhaa  H.  Sloan,  for  the  State.  V.  B.  Donls- 
cfaorpe,  for  defendant 

NORYAXi,  J.  A  complaint  ms  filed  In  a 
^Mtloe'a  court  of  FlUnore  county  charging 


the  deCendant  with  wiUfnlly  re^itt^  Ihe 
comer  irf  said  conatr  wtUle  eKeontlng  a  cer- 
teln  writ  4tf  rei^Tln.  idud^  lasiKd  «at  of  the 
dtetiAct  eoart  of  aald  oa«B^,  and  placed 
In  his  hands  for  Berries.  Over  the  obJectlonB 
of  4w  defendant,  a  fmry  was  impaneled,  the 
defendant  was  -tTied,  and  the  Jury  returned  n 
verdict  of  gnllly.  Thereupon  the  jnstioe  sen- 
-tenoed  Yates  to  a  fine  of  tiiree  dollars. 
The  defen^laaiit  fwosecuted  a  petition  in  oror 
to  the  dlsblet  conrt,  where  the  judgmfflit  of 
the  justice  was  reversed  and  set  aside.  The 
Donn^  attorn^,  on  beiulf  of  the  atnte, 
brings  tbe  case  to  tUs  «onrt  nnder  ttie  preTl< 
slouB  of  section  51fi  ef  tike  Gifsnfaial  Code. 

Tlie  sole  question  ppcaeated  for  our  deci- 
sion la,  did  the  Justloe 'a  court  hare  Jwisdic- 
tlon  to  Ixy  and  sentence  the  detandmit?  Tbe 
prosecntlon  was  brought  under  aeetkn.  %  of 
the  Criminal  OodOi  which  leada  as  follom. 
"If  any  pemm  shall  abuse  any  Ji^ge  or  jus- 
tice of  the  peace,  resist  or  abuse  any  sheriff, 
constable,  or  otiti^  officer  In  the  execution  of 
his  office,  the  person  so  offending  shall  be 
fined  tai  any  snm  not  exoeedtng  one  hundred 
dollars,  or  imprisoned  in  the  jail  of  the  coun- 
ty not  exceeding  three  months,  or  both,  at 
tts  diseretlon  of  the  eoort."  Section  IS,  art 
6,  of  tike  eonstltntion  reads  as  follows:  "Jus- 
tices of  the  j»eace  and  poUce  magiatrates 
jftiall  be  elected  tat  and  for  aacfa  distsieta,  and 
have  and  exerctoe  sacifa  JurtsdteQon,  as  may 
be  provided  by  law:  provided,  that  no  jus- 
tice of  tbs  peace  shall  liave  jurisdiction  of 
any  case  where  the  amount  In  contro- 
versy shall  exceed  two  hundred  dollars,  nor 
In  -a  criminal  case  Where  the  piml^ment  moy 
exceed  fliree  monlhs*  Imprisonment  or  a  fine 
of  orer  one  hundred  dollars,  nor  tn  any  mat- 
ter wherein  the  Htle  or  boundaries  of  land 
may  be  In  dispute."  By  -tibe  provisions  of  the 
tfmve  section  of  the  constitution  the  Juris- 
diction of  a  Justice  of  the  peace  Is  Undted  In 
criminal  cases  to  the  trial  of  offenses  where 
the  punishment  prescribed  by  statute  does 
not  exceed  three  months*  tanprlsonment  or  a 
:flne  of  not  mare  than  flOQ.  A  Justice  vf  the 
peace  has  no  authority  to  Impose  bstb  fine 
and  imprisonment,  nor  to  try  and  sentence 
in  any  case  wiiere  the  statute  ereating  the 
offense  provides  ttaat  both  a  fine  -and  impris- 
onment may  be  the  sentence.  In  audi  case 
the  justice  can  proceed  only  as  en  examining 
niaglstEate.  Applying  this  rule  to  the  case 
before  ns,  it  Is  obvlons  ttiat  tb»  Justice  ex- 
ceeded his  Jurisdiction  both  in  impimeUng  a 
Jury  and  In  sentencing  the  deltaBdant  to  pay 
a  fine,  fMr  the  reason  ibat  Hie  sectioai  of  the 
CMmlnBl  Code  abore  quoted  provides  that 
both  a  fine  and  imprisonment  may  be  Im- 
posed. TbB  fact  that  the  Justtee  tn  this  case 
only  Imposed  a  fine  does  not  make  such  sen- 
tence valid.  "Hie  Jorisdletloa  of  a  justtee  of 
the  peace  in  a  criminal  esse  Is  not  deter- 
mined by  the  pttolshment  actnnlly  Inflicted, 
but  whether  the  penalty  provided  ljy  the 
statute  creating  the  offense  exceeds  the  Jn- 
xisdlctloa  of  such  officer  as  limited  by  the 
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(Iowa. 


otmstltntlon.  Oomuel  have  referred  n>  to 
the  case  oC  In  re  Stewart,  16  Neb.  1911,  20 
N.  W.  B«p.  26S.  In  that  case  Stewart  waa 
tried  and  convicted  before  a  Justice  of  an  aa- 
sanlt  and  battery,  and  aontmced  to  pay  a 
One  of  950  and  Impitoonmoit  In  the  county 
Jail  for  three  mantbs.  He  was  dtadiarged  hy 
this  conrt  upon  habeas  corpus,  npon  the 
ground  that  the  sentence  at  Imprisonnient 
was  In  excess  of  the  power  of  tlie  Justice. 
Al&ough  the  opinion  filed  In  that  case  ctm- 
talns  some  eoEpresakms'  which  appear  to  be 
In  conflict  with  the  views  her^  expreesed, 
the  Judgment  then  rendered  Is  In  harmony 
with  this  opinon.  Our  conclusion  Is  that  the 
district  court  did  not  err  In  reversing  the 
Judgment  of  the  Justice.  The  exceptions 
taken  t^^  the  coun^.  attorney  are  therefore 
orerruled;  Judgmoit  accordhigly.  The  oth- 
er Judges  concur. 


8AGUINN  T.  SIEDENTOPP. 

(Saprem*  Court  of  lows.  Feb.  4  1888.) 

DscBiT  —  False  RsPKBSENTATiona  ab  to  Titli— 
Damaobb. 

A  grantor  Is  liable  In  damages  to  hla 
grantee,  where  the  latter  Is  inducecl  to  pnrchaae 
oj  fraudulent  representatioaB  of  the  grantor  as 
to  his  title,  and  the  grantor  covenanU  to  war- 
rant andost  all  persons  claiming  through  him, 
where  lailore  of  title  in  the  grantee  waa  not  by 
reason  of  any  one  claiming  through  the  gran- 
tor, but  because  the  gniDtor  had  no  valid  title. 

Appeal  from  district  court,  Pottawattamie 
county;  George  Carson,  Judga 

This  is  an  action  at  law  to  recover  damages 
of  the  defendant  for  certain  alleged  fraudu- 
lent represoimtlons  made  by  the  defendant 
to  the  plaintiff,  touching  the  title  to  certain 
real  estate,  by  which  the  plalntllf  was  In- 
duced to  purchase  the  same  from  the  defend- 
ant It  Is  alleged  that  the  d^endant  had  no 
title  to  Bald  real  estate.  There  was  a  trial 
by  Jury,  and  a  verdict  and  Judgment  tor  the 
i;dahitlff.  Defendant  appeals. 

Btttk  &  Gaaady,  tor  appellant  FllCUnger 
Bros.,  tor  appellee. 

ROTHROOS.  J.  This  case  r^tes  to  the 
same  transactitm  which  was  involTed  In  tiie 
case  of  Kimball  t.  Sagnln,  (determined  by 
this  court  October  7,  1S82,)  fiS  N.  W.  Rep. 
116.  That  esse  was  an  action  to  recover  up- 
on a  promlnory  note  which  was  given  by  the 
plaintiff  herein  as  part  ot  the  purchase  mon- 
ey of  the  land  sold  by  def  mdant  to  the  plain- 
tiff. The  Jury  ftnmd  In  that  case  that  the  dft- 
f  en^mt  her^  had  no  title  to  the  land,  and 
that  he  was  liable  tor  false  and  fraudulent 
representations  In  reference  thereto.  This 
case  was  submitted  to  another  Jury,  npmi 
substantially  the  same  evldaue,  and  a  VOso 
verdict  was  returned.  We  do  not  think  It 
Is  necessary  to  again  elaborate  the  gnestlonB 
of  hiw  Invfdved.  We  are  content  with  the 
eonduslon  reached  in  the  other  case.  And 
there  is  nothing  in  any  of  the  mUngs  ot  the 


court  pending  the  trial  which  appears  to  m 
to  demand  consideratlou.  The  decWon  In 
this  case  has  been  witldieid  until  this  term 
for  flie  reason  tbat  it  waa  snggested  that  ttia 
instructions  given  by  the  court  to  the  Jury 
were  lost,  and  that  proceedings  were  pending 
In  the  district  court  to  substitute  them  of 
record,  and  tlie  request  was  made  that  the 
appellant  ahould  have  lime  to  make  the  stfb- 
stitotftm  of  record  to  thia  court  No  abstraet 
of  the  Instructions  has  been  filed  here.  lbs 
Judgment  of  the  district  court  la  affirmed. 


HOWABTH  V.  SBBVBR8  UANtF'O  (XX 
et  aL 

(Supreme  Oourt  of  Iowa.  Feb.  8,  1898.) 
Uastsb  axd  Sbrvaht— Isoohpbtsst  Sopsbiii^ 

TBNDBNT — Pl-BADINO. 

In  an  action  for  personal  Injuries  sus- 
tained by  one  of  defendant's  enq^loyes,  an  alle- 
gation that  defendant  tolled  to  employ  a  oonm^ 
tent  person  to  superintend  the  won  means  that 
whoever  was  in  charge  was  Incompetent;  and, 
where  defendants  were  personally  in  charge, 
the  court  properly  directed  the  inquiry  of  the 
jury  to  their  competency,  thoni^  the  petition 
did  not  expressly  allege  tltat  the  persrai  la 
charge  was  Incompetent 

Supplemental  ophdon  on  rdiearlDg. 

Action  to  recover  for  personal  Injurtes  al- 
leged to  hare  beoi  caused  by  d^endants 
negligence,  and  i^thout  fault  on  the  plain- 
tUT'a  part  Verdict  and  Jndgmoit  tor  plain- 
tiff. Defendants  appeaL 

KINNB,  J.  The  former  oidnloD  in  Ihia 
case  will  be  found  in  51  N.  W.  Bep.  68.  As 
the  facts  are  fully  stated  in  the  original  opin- 
ion, we  need  not  set  them  out  bweln.  Attn 
a  most  careftd  toreetigation  of  the  qnestlmig 
involved  to  the  case,  we  are  content  with  toe 
conclusions  readied  in  the  oii^^nal  o^nlon, 
and  must  adhere  thereto.  The  petitton 
charges  that  the  defendanto  were  ne^igent 
to  attempting  to  manage  the  erection  of  tbB 
building,  and  that  they  did  not  employ  a 
skUled  foreman  or  carpenter  to  wect  it  Hm 
testimony  tends  to  show  that  a  member  of 
toe  firm  auperlntended  the  work  on  toe  build- 
tog.  The  proposition  of  law  is  conceded  that. 
If  he  was  competoitit  iraa  not  negligence  for 
him  to  assume  the  discharge  at  such  a  duty. 
If  the  person  to  cbaige  of  the  work,  whether 
one  of  toe  def endanta  or  another,  waa  to  fact 
competent,  toen  toere  was  no.  negligence  to 
falling  to  employ  one  who  was  competent 
What  proof  waa  neceaniy  to  establish  the 
allegation  of  toe  petition  of  nei^lgence  to  fall- 
ing to  wupkoy  a  competent  person  to  superto 
tend  toe  erection  of  toe  building?  The  one 
fact  only  that  the  person  to  charge  was  not 
competent  If  the  law  reqnhres  a  competent 
person  to  be  to  charge  to  avoid  negligence, 
the  effect  of  an  allegation  toat  Ite  defendanto 
failed  to  employ  a  conqietent  petwm  must  be 
understood  as  alleging  that  irtioerer  was  la 
charge  was  tocompetent.  As  toe  e^dence 
shows  that  toe  defendanto  themaelvea  bad 
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the  work  in  charge*  the  court.  In  the  ninth 
InatTuetftm,  property  directed  the  Inquiry  of 
the  Jorr  to  the  ouevtlon  at  ttielr  competency, 
regardless  ot  an  exprev  averment  that  the 
pardcnlar  person  In  charge  was  not  compe- 
tent Other  questions  are  saffictoitly  oonaldr 
ereA  In  the  orl^nal  opinion.  Al&nned. 


STATE  T.  SMITH. 
(Sopraue  Court  of  Iowa.  Feb.  3.  1893.) 

Criminal  Law— Appeal— KEroHii. 

On  appeal  In  a  criminal  case  the  eonrt 
eauDot  CMiBiifer  exceptions  to  Instracdons,  and 
to  an  order  OTermliog  a  motion  for  a  new  trial, 
when  neither  the  InstractlMia  nor  tiw  motion 
appear  fai  the  record. 

Appeal  from  district  oonrt,  Harrison  coun- 
ty; G.  W.  Wakefield,  Judges 

KINNB,  X  Detaidant  was  conTlcted  of 
tlie  crime  of  resisting  an  officer.  Defendant 
excepted  to  the  Instmctions  of  the  court, 
and  to  flie  aetfon  of  the  coiut  In  orermling 
Us  motion  for  a  new  trlaL  Judgment  was 
mtered  against  the  defoidant  The  cause  Is 
submitted  on  a  partial  transcript  of  the  rec- 
mrd,  and  without  briefli  or  arguments.  The 
lostmctlona  and  motion  for  a  new  trial  do 
not  appear  In  the  record,  and  hence  we  are 
unalde  to  detomlne  that  the  court  bdow 
erred  In  his  rulings.  An  examination  ct  the 
record,  so  far  as  it  is  before  us.  discloses  no 
error.  The  Judgment  of  the  district  court  is 
affirmed* 


STATBI  T.  SBXATTBR. 

(Bivreme  Oonrt  of  Iowa.  Feb.  8,  1893.) 

CiiiMiXAL  Law— Appsal— Bbcokii. 

On  appeal  in  a  criminal  ease  the  court 
cannot  pass  on  excepUons  that  the  Terdlct  is 
contrary  to  law  and  endence.  and  that  the 
court  erred  in  admitting  eTidence,  and  in  its  in- 
structioDB  to  the  jury,  where  neither  the  eri- 
doice  nor  the  Instnietions  glren  and  refused 
are  contained  In  the  record. 

Appeal  from  district  court.  Polk  county; 
O.  P.  Holmes.  Judge. 

KINNB,  J.  Defendant  was  convicted  of 
the  crime  of  committing  a  nuisance,  and 
from  a  Judgment  imposing  a  fine  of  $300,  at- 
torney's fee,  and  costs,  and  an  order  of  im- 
prisonment In  default  of  payment,  he  ap- 
peals. The  transcript  submitted  to  us  con- 
tains the  Indictment,  bond,  notice  of  appeal, 
motion  for  new  trial,  and  record  entry.  The 
defendant  excepted  to  Uie  oremiling  of  his 
motion  for  new  trial,  and  to  the  entry  of 
Judgment  against  him.  The  groimds  of  the 
motion  for  a  new  trial  are  that  the  rerdlct 
Is  contrary  to  the  law  and  the  evidence; 
that  the  court  erred  in  admitting  testimony, 
and  fat  stating  the  issues  to  the  Jury,  and  In 
giving  and  refnstaiK  Instructions,  and  In  oth- 


er respects.  As  neither  the  evidence  nor  In- 
structions gtven  and  refused  are  before 
us,  we  cannot  pass  upon  the  alleged  er- 
rors. There  is  no  error  apparent  in  the  rec- 
ord, and  the  Judgment  of  the  district  court 
Is  affirmed. 


GOLDSBOBOUOH  t.  PXDDUCK  et  al. 
(Supreme  Court  of  lomu  Feb.  2,  1893.) 

BODaUAHlB4-EviDENCK— AOTBKKB  FuwEBdlU!:. 

1.  An  objection  to  tht  admission  of  erl- 
dence,  taken  for  the  first  time  on  appeal,  wQl 
not  be  considered. 

2.  In  an  action  iuTtdving  the  location  at 
a  iMundary  line  between  two  dty  lots,  evidence 
tliat  all  me  lots  in  the  block  are  ox  nuiform 
width,  and  that  the  boundary  claimed  by  de- 
fendant would  render  plaintiErs  lot  six  feet  nar> 
rower  than  any  other  lot  in  the  liock,  sustains  a 
verdict  in  plaintijEf*8  favor. 

3.  A  plat  made  tiy  a  surrey  or  may  he  ad- 
mitted in  evidenee  to  explain  and  Olustnte  his 
testimony  in  regard  to  the  measurements  be  has 
made. 

4.  The  erection  of  a  fence  by  defendant  on 
plaintifF's  lot,  under  a  misapprehension  as  to 
the  true  location  of  the  boundaiy  line^  and  with 
no  Intention  to  claim  aiiy  part  of  plamtilTs  lot, 
cannot  sore  as  a  basis  of  a  claim  of  title  br 
adverse  poesessloa  as  to  the  portion  of  pl^otilrs 
lot  so  f^ced  in:  and  an  instruction  that  plaintiff 
must  have  known  of  defeudant's  clafan,  and  a^y 
qiUesoed  In  It,  before  defendant  can  claim  flfls 
by  adverse  possesrion.  Is  harmless  emr. 

Appeal  from  district  court,  Woodljory 
county;  Scott  M.  Ladd,  Judge. 

Action  at  law  to  recover  poasesslon  of 
real  estate,  lliere  was  a  trial  by  Jury,  and 
a  verdict  and  Judgment  fbr  plaintiff.  The 
defmdants  appeaL 

Geo.  M.  Pardoe,  fbr  ^tpellants.  T.  F. 

Griffin,  for  appellee^ 

ROBINSON.  O.  J.  Block  numbered  57  of 
Sioux  City,  according  to  the  plat  thereof 
made  in  Oie  year  1858,  contains  six  lots, 
which  extend  lengthwise  from  Main  street, 
on  the  west,  to  Perry  creek,  on  the  east,  and 
are  numbered  from  north  to  south.  The 
aggregate  width  of  the  0  tots  Is  319  feet  and 
6  Inches.  Plaintiff  owns  the  lot  numbered 
2,  and  defendants  own  the  one  adjoining  it 
on  the  south,  numbered  3.  More  than  10 
y«irs  before  the  commencement  of  this  ao> 
Hon,  Mrs.  Pratt,  a  grantor  of  defendants, 
who  then  owned  lot  8,  for  the  purpose  of 
Indodng  it  on  the  north,  built  a  fence  on  or 
near  the  boundary  line  which  separated  It 
from  lot  2,  and  the  owners  of  lot  3  had  oc- 
cupied the  ground  south  of  that  fence  since 
that  time.  The  plaintifr  claims  that  the 
fence  is  six  feet  seven  inches  north  of  the 
tmundary  line,  and  demands  possession  of  a 
strip  of  land  of  that  width  south  of  It.  The 
defendants  claim  that  the  fence  Is  on  the 
boundary  line,  and  that  they  hare  held  all 
of  lot  3,  Including  the  strip  claimed  by  plain- 
tifr,  for  more  than  15  years,  and  that  the 
I  right  of  action  alleged  in  the  petition  did 
I  not  a<»;rue  wltliln  10  years  next  preceding 
1  die  oommencement  of  this  action.  The  vet- 
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diet  and  JnOsmeiiit  were  In  ftivor  of  plain- 
tiff fw  the  land  she  dalma.  The  Juiy  found 
qpedaUy  Uiat  the  fence  was  not  on  tJie  tnie 
botmdary  line,  and  that  defend  mrtg  were 
not  entitled  to  the  poaaewlon  at  Que  land 
In  controTetsy  by  reason  of  advene  poaea- 
■ion. 

1.  It  appears  that,  If  all  the  lots  hi  block 
S7  are  of  uniform  width*  the  claim  of  plain- 
tiff Is  well  founded,  for  In  that  case  eadi 
lot  Is  53  feet  3  indies  in  wldtli.  and  the 
Une  to  whldi  defendants  ^tsdm  la  but  99  feet 
11  Inches  soafli  of  the  north  boundary  line 
of  lot  1.  As  tending  to  show  the  wldtii  oC 
the  lots,  plabitur  Introduced  hi  evidence  a 
part  of  the  vlat  book  of  Sioux  CLijt  showing 
the  Idock  In  question  and  adjacent  portions 
of  the  plat  Defendants  complain  of  the  rul- 
ing of  tibe  coort  fn  recelTlitg  that  evidence, 
but  no  objection  was  made  to  it  when 
offered,  and  we  will  not  condder  one  made 
for  the  first  time  hi  -OJs  court  Tlie  plat  did 
not  bIiow  tlie  size  at  the  lots  In  block  57,  bnt 
diowed  them  to  be  of  about  equal  width, 
and  tbaXt  U  tbey  varied  In  wldtti,  lot  3  wae 
one  of  the  narrowest  of  the  six.  Block  num- 
bered 60,  west  of  and  separated  from  block 
67  by  Main  street  contains  an  alley  which 
extends  from  east  to  west,  opi)osIte  the 
south  boundary  Une  of  lot  8,  and  some 
claim  is  made  by  defeadonts  that  an  allow- 
ance ehould  be  mode  for  such  on  alley  In 
block  57;  bnt  there  Is  no  evidence  whatever 
Owt  the  block  last  named  ever  eontidned 
an  all^,  and  an  ^lowonce  tor  one  should 
not  have  been  made.  The  evidence  on  this 
branch  of  the  case  to  Show  that  the  lota 
were  of  uniform  width,  and  fliat  defendants 
were  occiq>ylng  and  f'lirifnifig  a  part  of  lot 
2,  was  sufflident  to  sustain  the  verdict  of  tbe 
Jury. 

2.  A  plat  of  block  CT,  made  by  a  surveyor 
wlw  surveyed  It,  was  Introduced  In  evidence. 
It  tended  to  explain  and  Illustrate  the  tes- 
timony of  the  surveyor  In  regard  to  the 
measurements  he  had  made,  and  was  prop- 
wly  ree^ved  in  evidwoe.  Meeser  t.  R^ln- 
nltter,  33  Iowa,  812. 

3.  Direction  la  made  to  tbs  tSxth  para- 
graph of  ttw  charge,  on  the  ground  that  it 
tnatructed  the  Jury,  in  effect  that  in  ordo- 
ftir  defendant  to  estobllab  tiiehr  defense  of 
adverse  posseeslon,  it  must  appear  that 
plaintiff  knew  at  tiielr  claim,  and  acquiesced 
In  It  We  do  not  tUnk  the  paragraph  was 
prejndldal  to  defendants,  In  view  of  the 
Acta  shown  by  tiie  evidence.  It  dearly  ap- 
peared that  the  o\nen  (tf  lot  3  have  not  at 
any  time  dalmed  to  own  any  part  of  lot  2, 
and  that  thedr  occupatlou  and  dalm  of  own- 
«8hlp  have  been  founded  upon  the  bdl^ 
that  tiie  fence  was  on  the  true  boundary 
Une  between  the  lots.  There  was  no  Inten- 
tion to  claim  title  to  any  part  of  lot  2,  and 
the  Jury  would  not  have  been  autiiovlced  to 
find  that  defendants  had  acquired  title  1^ 
adverse  poeseaRlon.  See  Gmbe  v.  Wells,  84 
Iowa,  1^;  Solberg  v.  Oty  of  Docorah,  41 


Iowa,  001;  Shhmer  r.  Omwfind,  54  lom, 
U8,  6  S.  W.  Ttep.  144;  Wetailg  v.  Holeemb. 
73  Iowa.  148,  84  N.  W.  Rep.  787;  FbHer 
Uuecfce,  (Iowa,)  48  N.  W.  Bep.  888.  We  dto- 
cover  no  ground  for  disturbing  the  Judgment 
of  tbB  district  ooort  Afirmed. 


RATMOND  et  al.  v.  KRAUSKOPF. 

(Snpreme  Court  of  Iowa.   Feb.  2,  1896.) 

Lbasb  -Chamob  bt  Fahol— Cossidbk4Tio:<. 

Plaintiff  leased  a  fBTm  to  defendant  by 
wiftteu  lease,  at  a  rent  of  16  boaihds  of  ooni 
per  acre.  The  seaaoa  being  nnfiircHrable,  it  was 
aiscovered  tbm  the  land  would  probably  noc 
yield  that  much.  Hie  parties  then  agreed  oraUy 
that  the  mot  should  be  one  half  the  crap,  fldd, 
that  the  agreexKBt  rested  upoa  a  mdBtkmt  eon- 
sideration,  and  waB  binding. 

Appeal  from  district  court,  Harrison  coun- 
ty; G.  W.  Wakefield,  Judge. 

Action  to  recover  an  amount  alleged  to  be 
due  by  virtue  of  a  lease  of  farm  land.  After 
all  the  evldenoe  had  l>een  Hut>mitted,  a  ver- 
dict for  pl^tlffs  was  returned,  by  direction 
of  the  court,  and  a  ^nigmaot  for  $204,  and 
coats,  waa  rendered  In  tbelx  favor,  llhe  de- 
fendost  appeals. 

L.  &.  Bolter  &  Sons,  for  appelant  8.  H. 
Oochran  and  G.  8.  Waltl^,  for  appellees. 

KOBINSON,  O.J.  hi  ApiU,  1S80,  the  plain- 
tiffs leased  to  defendant  40  acres  of  land  to 
Harrison  conn^,  for  the  year  named.  The 
lease  was  In  wrttliw,  and  reqidred  defmdant 
to  taim  the  land  to  a  farmer-like  manner,  to 
phint  the  com  the  20th  day  of  May,  and 
to  deUver  ».«  phtlatWs,  by  Ike  2Bth  day  of 
November.  1880,  16  bushels  of  com  for  each 
acre  of  the  leased  promises.  The  def^dant 
cultivated  the  land  during  that  year,  and  de- 
Uvered  to  r^''^"**""  about  ^  burih^  ol  com. 
In  payment  of  the  rent  This  action  was 
brought  to  recover  the  vahK  of  480  bndi- 
els  of  com,  which  plaintiffs  claim  Is  due  them 
by  the  provlsons  of  the  lease.  The  defendant 
in  his  answer,  admits  that  he  iigned  the  lease 
on  which  this  action  Is  founded,  but  alleges 
that  on  or  about  the  lat  di^  of  June,  1890, 
severe  storms  injured  the  land,  and  almost 
wholly  destroyed  the  growing  com;  ttat 
shortly  thereaftw.  tbe  pl^tlffls  and  defend- 
ant canceled  the  written  lease,  and  entered 
Into  an  oral  agreement  1^  the  term^  of  wMch 
defendant  vras  to  ftmn  the  land  according  to 
the  best  of  his  ablUty,  and  deliver  to  plalnttrrs 
as  rent  one  half  of  all  the  com  which  shordd 
be  raised  on  the  land  during  that  year;  that 
he  farmed  the  \an&  aa  required  by  that  agret^ 
ment  and  has  delivered  to  phdntUEs  more 
tiian  one  half  of  the  com  Yrttltfli  was  pro- 
dnced.  l^e  evldmce  tended  to  show  that 
the  land  and  crops  were  Injured  as  alleged; 
that  defendant  then  Informed  plalnfUfii  that 
there  wotdd  not  be  enough  com  tatoed  to  pay 
the  rent  and  chat  he  would  not  farm  thn 
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land  onleiB  a  new  amngement  were  made; 
tliat  he  proposed  to  mirraider  the  kind  to 
plaintiffs,  ai^  obtain  employment  for  himself 
by  the  month;  that  plalntlfb  told  him  to 
farm  the  land,  and  they  would  accept  one 
half  of  the  cran  raised  In  fun  of  all  demands  for 
mt;  that  he  then  replanted  the  corn,  farmed 
Qw  land  duxlng  the  remainder  of  the  scnson, 
and  d^vered  to  plaintiff  about  200  buahela 
of  com,  retaining  ouly  150  bushels  aa  his 
■liaia  The  rerdlet  and  Jtidgment  were  for 
the  amoimt  admitted  to  be  doe'plalntUb,  If 
they  were  entitled  to  recover  anything. 

The  qaeatlMi  we  an  required  to  determine 
Is  whether  the  erldawa  was  soffldent  to  soa- 
tataL  a  verdict  and  Judgment  for  d^endant 
Tlie  appellees  contend  that  there  was  no  con- 
dderatlon  fbr  the  second  agreement;  tlm.t  It 
required  nothli^  of  defendant  which  he  was 
not  under  obligations  to  do  by  the  first  lease; 
and  that  Ihla  case  falls  within  the  rule  an- 
nounced in  Wheeler  t.  Baker,  DO  Iowa,  86, 
12  N.  W.  Rep.  707.  In  that  case  the  defend- 
ant relied  upon  an  alleged  verbal  agreement 
to  reduce  tiie  monthly  rent  provided  for  1^  a 
wrlttoi  lease  from  $20  to  $16.66%,  and  it  waa 
hiM  tiiat  proof  that  the  lessor  Toluntarily  ac- 
cepted ttie  nun  last  named  per  monih  in  full 
payment  of  the  rent,  and  expressed  benelt 
■atSsOed  therewith,  was  not  pnxtf  that  a  new 
asneem^t  had  been  made.  No  attempt  waa 
made  to  prove  a  consideration  for  the  alleged 
new  agreement  In  this  case,  however,  the 
evld<mce  waa  ample  to  authorize  the  jury  to 
find  tliat  a  new  agreement  had  beoi  made, 
and  we  only  need  to  inquire  whether  it  waa 
Baiq;H>rted  by  a  sufficient  conalderatioa  It 
"must  be  conceded  that  the  second  agreement 
did  not  Impose  upon  d^endant  any  new  obli- 
^tion  excepting  as  to  the  amount  of  rent 
whldt  waa  to  be  paid;  that  It  was  made  In 
Gonaeqaeace  of  the  tmf&vorable  condition  of 
the  crop  which  had  be^  planted;  and  that 
its  only  effect,  If  valid,  is  to  reduce  the 
amount  at  rent  which  plalntlflB  are  entitled 
to  receive^  But  there  is  more  involved  than 
a  mere  agre^ent  to  satisfy  a  debt  upon  re- 
covering a  part  of  Its  amount  For  the  obll- 
gatkm  to  deliver  aa  rent  a  fixed  number  of 
tnwtaela  of  com  there  was  substituted  an 
agreement  to  deliver  a  specified  diare  of  the 
cura  which  should  be  raised,  but  it  was  not 
then  known  whether  that  share  would  be 
more  or  lees  than  the  number  of  bushels  pre- 
viously fixed,  altliough  It  Is  probable  that 
both  parties  believed  it  wonJd  be  lees.  Thi> 
new  agreement  provided  for  the  payment  of 
the  same  kind  of  rent  as  did  the  old  one,  but 
made  the  amount  to  be  paid  depend  upon  the 
ccvp  which  shoiild  be  raised.  It  it  not  n^ces- 
aar}-,  in  order  to  sustain  that  agreement,  tliat 
It  should  appear  that  it  would  operate  to  the 
benefit  or  prejudice  of  either  party.  It  re- 
lated to  a  matter  in  regard  to  which  the  par- 
ties had  a  right  to  contract  and  the  eonsidev- 
atl<Hi  for  It  waa  sufficient  to  give  It  effect 
Wo  omdude  that  the  court  erred  tai  directing 
a  vufflct  for  the  plain  Hffs.  Beveraed. 

T.54x.w.no.6— 28 


OAHALAN  V.  TAN  BANT  et  at 

(Saprenw  Oonrt  <tf  Iowa.  Feb.  2,  1808.) 

Tax  SAU-RBDUintoir— NoTicB  or  Exhsaiioit 
— QcriTCLAiH  Deed. 

"L  The  assessment  of  taxes  on  land,  against 
a  person  residing  withia  the  county,  who  used 
it  as  hoy  land  for  several  yean  before  the  la- 
stUDce  of  a  tax  deed  there<m,  neeesritates  snr- 
ice  on  him  of  the  notice  of  expiration  of  the 
time  of  redemption  from  the  tax  sale,  under 
Code,  {  804.  which  malteB  the  service  of  sach 
notice  a  condition  precedent  to  the  expiratioD  of 
the  right  to  redeem,  and  whldi  reqniras  the  no- 
tice to  be  served  on  the  person  in  possession  of 
the  land,  and  on  the  person  in  whose  name  it  is 
taxed,  if  he  resides  within  the  coanty. 

2.  The  taklDK  of  hay  from  the  land  each 
year  la  a  fact  indicating  possession,  within  the 
above  statute,  which  requires  the  notice  to  be 
served  on  the  person  In  possessicm. 

8.  The  fact  that  the  land  waa  assessed  to 
"Unknown"  at  the  time  of  the  tax  sale,  and  to 
a  deceased  person  at  the  expiration  of  the  period 
ot  redemption  without  notice,  does  not  excuse 
the  purchaser  from  giving  such  notice  to  the 
person  in  possession. 

4.  The  absence  of  a  deed  from  the  record, 
conveying  the  title  to  the  person  In  iKMSttsion, 
does  not  affect  his  right  to  the  notice  of  the  ex- 
piration of  the  time  of  red^ptlon. 

5.  As  between  tax-title  claimants  of  Isnd, 
the  court  wOl  not  assume  that  the  claimant  un- 
der the  earlier  sale  did  not  take  possession  of 
the  land,  and  that  his  lien  for  taxes  waa  thus 
divested  In  favor  of  the  original  owner. 

6.  The  fact  that  a  town  plat  laying  out  land 
Into  Iota  and  blocks  has  never  been  vacated 
will  not  reudOT  void  an  assessment  of  taxes  de- 
scribing the  land  by  govemmental  subdlvisiiHis, 
so  as  to  invalidate  the  tax  deed  in  favor  of  p^ 
sons  claiminx  under  a  subsequent  tax  deed,  also 
describing,  the  land  by  govemmental  subdlvi- 
rions. 

7.  Where  title  to  land  is  In  a  married 
woman,  a  qoitclaim  deed,  executed  1^  hmelt 
and  husband  J<^ot1y,  "releadng  and  galtclahn- 
ing  all  our  interest  fn  the  land?'  followed  1^  a 
clause  wherein  she  rellngnishes  all  her  dower 
rii^t.  cooveya  the  wife's  entire  title,  and  not 
merely  her  contingent  dower  interest  and  giTCS 
the  CTantee  such  an  Interest  in  the  land,  of 
which  he  takes  possession,  as  will  necessitate 
the  giving  of  notice  to  him  of  the  expiration  of 
the  period  of  redemption  from  a  tax  sale. 

8.  Code,  i  897,  which  prohibits  any  person 
from  questioaing  a  tax  deed  without  showing 
that  all  taxes  due  on  the  property  have  been 
pidd  by  him,  does  not  apply  to  a  case  where  it 
u  difficult  to  ascertain  the  amount  of  taxes  pay- 
able fbr  a  certain  year  by  reason  of  the  assess 
moot  of  the  land  as  lots  and  blocks  according 
to  a  town  plat,— a  description  long  since  aban- 
doned for  that  of  Kovemmental  subdivisions, — 
oad  where  the  persons  attacking  the  tax  deiad 
have  expressed  their  readiness  to  pay  sudi 
taxes  whenever  they  have  been  prop^Iy  ascer- 
tained. 

Appeal  from  district  coort  Allamakee  coun- 
ty; W.  A.  Hoyt  Judge, 

Action  to  redeem.  Decree  for  idalntiff,  and 
defendants  appealed. 

J.  H.  Trewln,  for  aivellants.  U.  B.  Hen- 
drlck,  for  appellee. 

GRANQER,  J.  On  the  0th  day  of  January, 
1887,  the  defendant  firm  received  from  the 
treasurer  of  Allamakee  eoimty  a  tax  deed 
for  the  N.  ^  of  lot  5,  in  section  10,  township 
06,  range  8  N.,  in  pursuance  of  a  sale  thereof 
made  In  November,  1870,  for  the  deUnqoent 
tax  Qt  1878.  No  notlfis  of  the  expliatloB  of 
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redemption  waa  giren,  as  required  b7  Code, 
{  894.  Plaintiff,  as  owner  of  the  lot,  has  ten- 
dered the  money  for  redemption,  which  was 
refused,  and  he  brings  this  action,  asking  tbat 
a  right  of  redemption  be  decreed.  The  title 
upon  which  plaintiff  bases  his  right  of  re- 
demption Is  as  follows:  John  Walsh,  in  1876, 
obtained  the  title  thereto  by  virtue  of  a  tax- 
sale  deed.  He  afterwards  died,  and  by  de- 
vise passed' the  title  to  bis  danghter  Alice. 
She  married  one  Joseph  Broderick.  Broder- 
ick  and  his  wife  Joined  In  a  quitclaim  deed  to 
the  plaintiff  in  AprU.  1889. 

1.  Plaintiff,  as  owner,  bases  Us  right  of  re- 
demption on  the  fact  of  there  being  no  notice 
of  expiration  of  redemption.  Appellants  urge 
several  reasons  why  tbe  redemption  should 
not  be  permitted.  The  statute  makes  the 
giving  of  the  notice  of  expiration  of  redemp- 
tion a  condition  precedent  to  the  expiration 
of  such  a  right,  and  the  notice  Is  to  be  served 
on  the  party  In  possession  of  the  land,  and 
upon  the  person  in  whose  name  it  Is  taxed, 
If  he  resides  In  the  county  where  the  land  Is 
Bitnated.  Of  course,  to  necessitate  the  notice, 
there  must  be  some  person  In  possession.  In 
the  one  case;  and  In  the  other  It  must  be 
taxed  In  the  name  of  some  person,  and  he 
must  reside  in  the  county  where  the  land  Is, 
if  a  personal  service  Is  to  be  made.  The  tax 
deed  by  which  defendants  claim  tbe  title 
waa  laaued  March  6,  1887;  and  it  Is  urged 
that  at  that  time  there  was  no  one  In  actual 
possesElon  of  the  lot,  on  whom-  notice  could 
be  served.  It  appears  that  in  1885, 1886.  and 
1887  the  lot  was  assessed  In  the  name  of  Jo- 
seph Broderidk,  and  he  paid  tbe  taxes.  In 
1883  and  1884  It  waa  assessed  to  "John 
Walsh  Est,"  and  the  taxM  were  paid  by  Jo- 
seph Brodertck.  The  lot  la  situated  on  the 
Mississippi  river  bottom.  Broderick  lives  in 
Allamakee  county,  end  from  2  to  2^  miles 
from  tiie  lot;  and,  for  several  years  before 
the  deed  Issued,  he  used  it  as  hay  land,  for 
which  It  seemed  to  be  adapted.  These  facts 
are  such  as  to  hare  rendered  a  notice  of.  ex- 
piration of  redemption  necessary.  For  the 
years  1885, 1886,  and  1887  the  land  waa  taxed 
in  the  name  of  Broderick,  and  he  resided  in 
the  county  where  the  lot  Is  dtuated.  Be- 
sides, he  was  in  possession  of  the  land.  If 
he  was  taking  the  hay  from  the  land  each 
year,  that  was  a  fact  Indicating  possession, 
and  clearly  observable.  It  was  enough  to 
pnt  the  defendant  on  Inquiry  as  to  who  was 
exercising  these  rights  of  possession,  that  the 
notice  contemplated  by  the  law  could  be 
given  before  his  right  to  redeem  should  be 
concluded.  See  Ellsworth  v.  Low,  62  Iowa, 
178,  17  N.  W.  Rep.  450.  It  was  not  impor- 
tant ^t  die  acts  indicating  p<»se8slon  should 
be  exercised  at  the  season  of  the  year  when 
the  deed  was  to  issue.  It  was  only  neceaniry 
to  do  such  acts  as  the  nature  of  the  particu- 
lar occupancy  required. 

2.  At  the  time  of  the  sale  of  the  lot,  under 
whldi  defendants  claim,  It  was  assessed  to 
•nJnknown,"  and  for  the  year  1882,  when  ttie 


three  years  for  redemption  would  expire 
without  the  requirement  of  a  notice,  it  waa 
assessed  to  "John  Walsh  Est;"  and  It  la 
claimed  that  either  of  these  facts  rendered 
a  notice  unnecessary.  Wltbout  determining 
the  effect  of  snch  facts.  In  the  absence  of 
.possession,  we  are  clear  that  they  do  not 
affect  the  requirement  of  the  lav  as  to  notice 
on  the  person  In  possession. 

3.  The  tax  deed  to  Walsh  Issued  hi  1876, 
and  was  not  recorded  till  Septemt>er,  1889; 
and  It  Is  urged  that  there  was  no  evidence  of 
record,  before,  that  plaintiff  or  his  grantors 
claimed  the  title  to  tiie  lot  The  absence  of 
the  deed  from  the  record  in  no  way  affected 
the  dnty  of  defendants  as  to  giving  notice; 
nor  does  it  in  any  way  affect  the  rii^t  of 
the  plaintiff  to  redeem. 

4.  Walsh  took  his  deed  hi  1876,  and  it  is 
claimed  that  it  does  not  appear  that  he  took 
possesElon  of  the  lot,  and  that  the  absence  of 
his  deed  from  the  record  for  13  years  shows 
an  abandonment,  and  that  the  Uen  for  taxes 
waa  divested  in  favor  of  the  original  owner. 
This  case  Involves  no  question  between  other 
parties,  and  we  will  not  assume  an  absence 
of  [K>sBession  during  that  period,  hi  favor  of 
the  defendants.  Ownership  rather  Indicates 
possesion  than  otherwise.  In  fact,  without 
evidence  to  the  contrary,  possesion  should 
be  presumed.  Hall  t.  Guthridge,  62  Iowa, 
408.  3  N.  W.  Rep.  475. 

6.  It  seems  that  the  land  waa  at  one  time 
platted  as  the  town  of  Allamakee,  and  tihe 
designation  as  the  N.  ^  of  lot  6,  In  section 
10,  etc.,  Is  not  as  a  part  of  said  plat  or  town. 
For  one  or  two  years  this  plat  seems  to  have 
been  recognized,  and  the  assessments  made 
by  designation  of  the  blocks  and  lots  therein. 
It  is  now  urged  that  the  assessment  by  the 
present  designation  renders  the  tax  deed  to 
Walsh  void,  because  the  plat  has  never  been 
vacated,  and  the  assessment  must  be  by  the 
lots  and  blocks,  and  can  be  "In  no  other 
way."  We  do  not  think  so.  The  identity  of 
this  lot  Is  not  In  dispute,  and  the  method  of 
its  designation,  so  long  as  it  )s  definite  and 
certain,  la  not  material  in  this  controversy. 
Both  parties  are  here  claiming  this  lot  by 
the  designation  under  tbe  congressional  sub- 
division, and  such  a  designation  does  not  af- 
fect the  rights  of  either.  See,  as  bearing  on 
this  question,  Yotmg  t.  Oosgrove,  (Iowa,)  49 
N.  W.  Rep.  1040. 

6.  The  title  to  the  lot  devise  from 
Walsh  was  In  Mis.  Broderick,  and  the  deed 
from  Broderick  and  wife  to  plaintiff  Is  a  qai^ 
claim;  and  it  is  urged  that  It  does  not  pass 
tiie  title,  because  Mrs.  Broderick  merely 
joins  her  husband  to  release  h^  contingent 
right  therein.  The  language  of  the  deed  pnr^ 
ports  to  convey  more  than  a  mere  contingent 
Interest  by  the  wife.  If  her  interest  waa  great- 
er than  that  The  language  is,  "We  hereby 
release  and  quitclaim  to  John  0.  Oahalan 
*  •  •  all  our  Interest  In  and  to  the  follow- 
ing described  tract  of  land,"  etc;  and  below 
Is  a  clause  as  follows:  "And  the  said  AUcs 
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Broderlck  bereby  rtilnqnlshes  ail  her  rlgbt 
of  Aower,"  etc  Tbe  language  seems  to  be  as 
comflnrire  against  all  Interests  of  the  vUs  as 
of  her  fansband.  It  Is  not  a  conreyance  where 
th«e  are  covenants  of  warranty,  so  fliat  the 
role  In  relation  thereto  obtain.  The  conTey- 
ance,  with  the  possession,  certainly  glres  to 
the  plaintiff  snch  an  Interest  that  he  nu^ 
protect  it  by  a  redemptkm  from  a  sale  for 
taxeo. 

7.  'Sim  taxes  on  the  lot  for  the  year  1878 
have  not  bean  paid*  and  this  fact  Is  urged 
as  agahast  plaintiff^  rli^t  to  redeem.  It  Is 
provided  by  section  897  of  the  Code  that  no 
person  ebaU  be  permitted  to  qaestion  a  treaa- 
orer^  deed  without  showing  "Oiat  all  taxes 
dne  upon  the  property  hare  been  paid  by 
such  person,  or 'the  p^son  under  whom  he 
«lalm8  tiUe."  The  plat  of  Uie  town  vt  Alla- 
makee was  recorded  In  1858.  For  the  years 
1873  and  1874  the  lot  hi  question  seems  to 
have  been  listed  as  lots  and  blocks  In  the 
town.  In  f&ct,  for  1874  It  seems  to  have 
been  also  designated  as  "Lot  6,**  etc.,  as  It 
lias  been  in  all  other  years,  except  1873.  For 
some  reason— probably  because  the  effort  to 
start  a  town  was  an  entire  failure— the  town 
plat  designations  have  been  disregarded,  and 
the  congresdonal  designations  observed,  In 
matters  of  assessments  for  taxes,  except  for 
the  year  1878.  In  1889,  and  again  before  the 
commencement  of  thia  suit,  the  plaintiff  and 
Mr.  Broderlck  asked  of  the  treasurer  that 
the  lot  in  question  be  listed  and  assessed, 
and  the  money  was  tendered  to  pay  the  taxes 
thereon  for  the  year  1873,  but  It  was  not 
done.  Lots  5  and  6.  as  designated  by  the 
congressional  subdivisions,  are  embraced  In 
the  town  plat,  and  from  the  record  we  are 
not  informed  as  to  whether  or  not  the  N.  ^ 
of  lot  S  can  be  accurately  described  by  desig- 
nations of  lots  and  blocks  in  the  town.  From 
the  fact  that  the  other  method  of  assessment 
has  l>een  so  long  and  so  exclusively  observed, 
we  may  Infer  that  some  snffldent  reason  ex- 
ists for  it  In  view  of  these  facte,  we  are 
of  the  opinion  that  the  plaintiff  and  his  gran- 
tor used  every  reasonable  effort  to  conform 
to  the  law  as  to  payment  of  taxes  before 
commencing  the  suit,  and  with  their  ex- 
pressed rendiness  now  to  pay  the  taxes,  upon 
a  proper  ascertainment,  that  plaintiff  should 
not  be  denied  the  right  of  redemption  be- 
cause such  taxes  are  not  now  paid.  There 
are  no  other  questions  that  it  Is  important  to 
judder,  and  the  Judgment  is  affirmed. 


CTTT  BANK  OF  BOONB  v.  RADTKB. 
(Supreme  Court  of  Iowa.) 

COATTBI.  MOBTQAOS  — ACSKOWLBDaUBHT — ESTOP- 
?ZL — Mekqbb, 

L  An  acknowledgmoit  of  a  chattel  mort- 
takcn  iMfoce  one  of  the  mortgagees  is 


2.  Defendant  took  a  diattd  mortgage  with- 
out notice,  actual  or  constructive,  that  plaintiff 
had  a  irlor  mortgage  on  the  same  property. 


Afterwards  she  took  a  second  mortgage  on  the 
same  and  otbw  property,  which  secood  mort- 
gage  recited  that  IC  was  given  "as  additional 
Becurity,"  and  that  the  property  was  Bubject  to 
defendant's  first  mortgage,  and  also  to  plaintiff's 
mortga^  Bdd,  that  taking  the  sectnid  mort- 
gage cud  not  estop  defendant  from  asserting 
title  under  her  first  mortgage,  as  against  plain- 
tiff. • 

8.Nw  was  defendant's  first  mortgage 
merged  in  her  second  mortgage. 

• 

'  Appeal  from  district  court,  Boone  counly; 
John  li.  Stevens,  Judge. 

AeOxm  to  recover  possesston  of  certain 
Bteen.  Trial  to  court  Judgment  tor  plain- 
tiff. Def^idant  appeals.  Kalntiff  claims 
poeK8Bl<m  of  37  head  of  steers  by  virtue  of  a 
chattel  mortgage  thereon,  at  date  February 
25,  188B,  given  by  L.  W.  Flak  A  Son,  which 
mortgage  was  didy.  filed  for  record,  and  re- 
corded on  the  same  day.  Defendant  denies 
the  execution,  acknowledgment,  and  record- 
ing of  plaintiff's  mortgage,  and  avers  that 
tbe  actaunrtedgment  was  takoi  by  me  J.  0. 
Han,  who  was  at  the  time  a  member  of 
plaintiff  oopartUMBhlp,  and  Intereated  in  the 
nuntgage;  avers  that  defendant  n«ver  had 
either  actual  or  oonatructtTe  noUoe  of  idaln- 
tUTs  mortgage^  Defendant  dalnu'the  steers 
vlrtne  of  a  chatty  mortgage  thereon,  of 
date  September  A,  1886,  glvoi  by  the  same 
parties,  and  filed  for  record  at  tbe  date  laat 
mentioned,  and  under  wliloh  she  took  pos- 
session of  the  steeiB.  Plaintiff  took  said 
tAeera  from  the  d^endant  1^  virtu«  of  a  writ 
of  replevin  Issued  in  this  action.  Plaintiff, 
replytaig  to  delendantf  a  answer,  denies  each 
allegation  thereof,  and  avers  that  on  No- 
vember 8,  1888,  add  K  W.  Flflk  ft  8<m  «ze- 
outed  and  delivered  to  defendant  a  chattel 
mortgage  on  the  steers  to  omtroversy  to  m- 
aare  the  same  note  Trtdch  the  mortgage  aet 
out  in  tbe  answer  secoxted;  that  said  mort 
gage  was  given  by  L.  W.  Flak  ft  8<n,  and  ais 
oepted  by  defoidant  aa  sabject  to  plaintiff's 
said  mortgage,  and  the  defokdant  therein 
agreed  and  took  possession  and  holds  the' 
property  to  oootroversy  under  said  mortgage 
of  Novonber  6,  1886,  subject  to  the  lien  et 
plaintiff's  mortgage,  and  the  payment  of  the 
indebtedness  secured  thereby,  whereby  plain- 
tiff claims  defendant  Is  estopped  from  assnt- 
ing  any  right  to  the  properly  In  oontroversy 
contrary  to  plaintiff's  mratgage.  Hhe  oonrt 
found  qwdally  that  plaintiff  was  a  partner^ 
ship  at  ftie  time  Its  mortgage  was  execated 
and  acknowledged,  and  that  J  O.  Hall,  the 
notary  who  took  said  acknowledgment,  was 
at  the  time  a  member  of  said  partzierdiip. 
The  oonrt  bdow  found  as  a  oonclnaion  of 
law  that  defendant  was  estopped  from  as- 
SMllng  the  priority  of  her  first  mortgage. 

Jordan  ft  Brockett,  for  appelant  lb 
Qreen,  for  api>^ee. 

KINNE,  J.  1.  Some  errors  are  assigned  up- 
on the  admission  of  evldraioe,  which  we  do 
not  deem  It  necessary  to  0(»isider.  The  evi- 
dence shows  without  oonfilct  that  the  notsry, 
J.  0.  Hall,  who  took  the  acknowledgment  at 
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plalntllTs  mortKage,  was  at  tiie  time  a  part- 
ner in  plnlntUT,  whicb  was  a  copartnership. 
TWb  being  the  case,  the  acknowledgment  of 
plaintiff's  mortgage  was  Told,  and  the  mort- 
89ge  liot  entitled  to  be  recorded;  hence  the 
record  of  It  In  fact  made  mts  not  constroot- 
Ive  notice  to  defendant. 

2.  The  controlllntr  question  In  the  case  la, 
did  defendant,  by  taking  the  8e(»ad  mort- 
gage of  November  8,  1886,  become  estopped 
from  asserting  her  right  to  the  property  In 
controTersy,  by  Tlrtae  of  her  first  mortgage, 
dated  September  4,  188S7  If  she  did,  thm 
the  Judgment  of  the  lower  court  was  right. 
Z>efendant*8  mortgage  dated  September  4, 
1885,  described  the  property  as  follows:  "(36 
head  of  cattle.)  Twoitgr  two  year  old  steers; 
sixteen  one  year  old  stens.  All  oi  like  above 
property  is  now  In  our  posseodon,  and  are 
our  sole  and  Individual  property,  and  are 
free  from  all  incnmbraikoe.  To  obtain  credit 
we  make  this  statement"  In  her  mortgage 
of  NoTtfnber  8^  1886,  tlie  proper^  la  de- 
scribed as  "all  the  steers  we  now  own,"  etc 
This  mortgage  also  recites:  "This  mortgage 
Is  given  as  additional  seoority  for  the  note 
hereinafter  described,  and  In  addition  to  an- 
other mortgage  secnrlng  the  same  note,  given 
by  ns  to  Annto  Badtfce,  Septonber  ^  188Q; 
and  is  a  first  nuntgage  upon  said  steers,  ex- 
cept as  to  ttie  yearilng  steers,  and  ttie  18 
two  year  old  steers,  by  us  mortgaged  to  the 
Gty  Bank  of  Boime^  Iowa,  February  23, 
1885."  We  think,  at  the  time  defendant 
took  her  second  mortgage,  die  had  actual  no- 
tice, through  her  attorney,  of  plalntifTs  mort- 
gage; hence,  as  to  it.  It  is  Immaterial  as  to 
whether  the  acknowledgment  of  plaintiff's 
mortgage  was  sufficient  to  Impart  notice. 
But  there  Is  no  claim  that  at  the  time  she 
took,  her  first  mortgage  she  had  any  actual 
notice  of  plfllntUTs  mortgage,  and,  by  reason 
of  the  Illegal  aoknowledgm^t,  she  c^'talnly 
did  not  have  constructive  notice  of  it  ^ 
'  then*  she  actnally  took  possession  of  liie 
pvopecty  under  and  by  vlrtoe  of  her  first 
mortgage,  she  b«a  the  better  rt|^t  tliereto, 
unless  the  taking  of  the  second  mortgage 
woiked  an  estoppd  as  against  her.  We  are 
nnable  to  see  any  reason  whatever  for  b<^- 
Ing  that  the  act  of  taking  the  seotnd  mort- 
gage. In  which  was  a  clause  recognizing 
plaintiff's  mortgage^  should  operate  to  esti^ 
defendant  from  taking  and  holding  the  steers 
under  the  first  mortgage.  The  law  is  well 
settled  "that  the  taking  of  a  second  mortgage 
for  the  same  debt;  upon  the  same  or  other 
propolr,  does  not  of  ttsdf  extlngnlsh  the 
first,  or  opente  as  a  canoellation  of  It;  so 
as  to  let  In  an  intervening  mcH^ge  to  take 
precedence  of  the  first,  unless  the  second 
mortgage  tfther  expressly,  or  by  direct  im- 
plication from  its  terms,  releases  the  first" 
Jones,  Chat  Mortg.  S  644.  Authorities  In 
our  state  might  be  dted  to  Ute  same  effect 
Such  being  the  case,  how  can  It  be  said  that 
defendant,  by  taking  a  second  mortgage  to 
aeonre  Uie  same  debt,  placed  herself  In  a 


position  where  she  cannot  take  advantage  of 
her  prior  mortgage.  There  is  nothing  in  the 
last  mortgage  to  suggest  the  thought  that  In 
taking  it  it  was  her  purpose  to  in  any  way 
abandon  the  first  On  the  rawtrary,  the  re- 
citals In  the  last  mortgage.  It  appears  to  qb, 
clearly  show  that  she  was  taking  It  as  a^ 
dltional  security  for  the  debt  It  must  be  re- 
membered that  the  last  mortgage  covered 
property  In  addition  to  that  described  in  the 
first  one,  and  this  was  no  doubt  the  chief 
reason  for  taking  it  The  last  mortage  says 
it  was  "given  as  additional  security  for  the 
note,"  not  as  a  substitute  for  the  first  mort- 
gage; that  It  was  given  "in  addition"  to  the 
first  mortgage^  In  fact,  so  far  as  appears 
from  the  language  of  the  last  mortgage,  the 
idea  of  It  being  In  lieu  erf  or  superseding  the 
first  one  is  expressly  negatived.  Counsel,  in 
his  able  argument,  cites  us  to  no  authority 
which  Justifies  the  contention  that  this  last 
mortgage  should,  from  Its  recitals,  be  deemed 
to  supersede  the  prior  one.  The  evidence  of 
witness  Harrington,  which  is  not  oontndlot- 
ed.  shows  that  when  he,  as  attorney  for  de- 
fendant, took  the  second  mortgage,  he  suj^ 
posed  "there  were  two  sets  of  steers. " 
This  foot  explains  why  it  was  that  a  second 
mortgage  was  taken  on  the  same  property 
upon  which  plaintiff  ah%ady  h^  a  first  me; 
also  the  stat^nent  in  the  seoond  mortgage  as 
to  its  t>^ng  a  "first  mortgage  apim  said 
steers,  except,"  etc 

3.  Plaintiff  contends  that  defendant  Is  es- 
topped also  by  her  conduct  £K»n  aasertlnc 
a  right  to  the  cattle  under  her  first  mortgai:e. 
Now,  we  think  It  Is  questionable  whether 
any  estopp^  in  pals  Is  i^eaded.  Sudt  an  e»> 
topp^  may  exist  where  one  has  siUd  or  done 
something  upon  which  another  has  a  right  to 
rely,  and  on  the  faith  of  which  the  latter  has 
acted  to  his  detriment  If,  however,  this 
question  la  in  issue,  the  evidence  taOa  far 
short  of  establishing  such  an  estoppel.  In 
the  first  place  If  HarringtMi,  In  response  to 
plaintiff's  of&oe^a  demands  as  to  his  tl^t  to 
take  ib»  property,  as  attorney  for  dtiCendant. 
exhibited  her  last  mortgage,  and  claimed  the 
steers  threunder,  that  could  not  be  urged  as 
an  esb^peL  At  that  time  It  la  nndlvated 
that  her  first  mortgage,  ooverlng  all  these 
steers  In  controvwi^,  was  duly  executed, 
and  of  record  In  Boone  county,  Isnn.  Then 
is  no  pretense  that  there  was  any  disclaimer 
by  plalatlfl  of  her  ri^ts  under  the  first  mort- 
gage at  that  time,  unless  the  mere  taking 
of  the  property  on  the  seoond  would  be  such. 
Bv^  If  It  should  be  conceded  that  Hanlng* 
too,  defendant's  attorney,  did  and  said  all 
that  plaintiff  claims,  still  there  Is  no  evidence 
whatever  that  plahitiff,  by  reason  thereof, 
was  led  to  do  anything  other  than  it  would 
have  done  regardless  of  what  he  t>ald  or  did. 
It  is  not  averred  in  the  pleadings  that  by 
any  act  ot  defoidant,  plaintiff  was  misled, 
or  induced  to  act  in  any  wise  to  Its  detri- 
ment For  all  that  Is  disclosed  by  this  rec- 
ord, plalntUTs  action  was  In  no  war  based 
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upon,  or  controlled  or  influenced  by,  aiiy- 
thlns  defendant  did.  The  essential  olements 
of  an  estoppel  by  conduct  have  not  been  es- 
tablished, evrai  it  pleaded;  and  we  say 
that  tiie  erldenoe  satWles  us  that  the  de- 
fendant to<^  the  oattle  tn  oantrarmiy  nndar 
her  first  mortgaca 

4,  Claim  Is  also  made  that  the  first  mort- 
gage of  d^endant  has,  by  the  acts  of  de- 
fendant, and  the  redtala  In  the  second  mort- 
gage, bec<Hne  mMged  in  the  latter.  We  can- 
not enter  Into  a  detailed  discussion  of  the 
eridence  tondilng  this  claim.  We  have  re- 
ferred to  Bome  of  It  already.  It  a  general 
rule  that  a  merger  will  not  be  held  to  have 
taken  place  (in  the  absence  of  express  pio- 
rldons  th««for>  when  It  is  against  the  bi- 
terest  of  the  person  In  whom  it  is  claimed 
the  two  estates  are  mei^ed.  1  Jones,  Mortg. 
H  8^  857.  Whether  or  not  there  has,  In  & 
given  case,  been  a  merger,  depends  largely 
on  the  intentiMi  of  the  parties.  In  the  case 
at  bar  it  is  clear  th-tt  a  merger  of  the  se- 
eoritles  would  be  against  the  intent  of  the  de- 
fendant, and  it  is  certain  from  the  redtals 
In  the  mortgage  Itself  that  there  was  no  In- 
tmtion  by  either  of  the  parties  to  the  second 
mortgage  that  the  first  one  should  become 
merged  therein.  In  our  Judgmoit  the  testi- 
mony In  this  case  fully  and  satisfactorily  es- 
tabUdies  the  fact  that  plalntUTs  mortgage 
was  not  legale  acknowledged;  that  defend- 
ant, when  she  to<^  her  first  mortgage,  bad 
no  notloe,  actual  or  eonstmctlTe,  of  Hie 
plalntifTa  mortgage;  that  she  took  posses- 
ilott  of  the  steers  In  controvetsy  under  and 
by  Tlrtne  of  her  first  mortgage;  that  the 
taking  of  the  second  mortgage  was  not  in- 
tended to  be  an  abandonment  or  merger  of 
the  first  one.  In  our  view,  the  plaintiff  has 
Ailed  to  establish  any  right  to  these  steers, 
and  defendant  Is  clearly  aitlUed  to  them. 

S.  Hie  ease  has  onoe  before  been  In  this 
«onrt,  but  upon  questions  not  now  before  u& 
TO  Iowa,  210,  44  N.  W.  Rep.  362.  It  Is  said 
we  should  sustain  the  findings  and  Judgment 
of  the  district  court,  as  Its  finding  stands  as 
the  verdlot  of  a  Jury.  But  the  ertdmoe  does 
not,  tn  our  Judgment,  sustain  the  findii^  of 
the  court  Had  a  Jury  tried  the  case  on  the 
•ame  evidence  which  was  submitted  to  tha 
court  b^ow,  and  found  a  renUct  for  plain- 
tiff, we  should  have  fidt  compiled  to  re- 
rerae  this  case,  for  want  of  evidence  snffl- 
dcnt  to  sustain  the  verdict  The  Judgment 
<tf  tbe  district  court  Is  rcvaraod. 


BOROGIN  T.  WOOD  at  at 
(Bopreme  Court  of  Iowa.  Jan.  81,  1888.) 
Sals— WABBASTt— Dbcbit. 
1.  A  bill  of  sole  of  a  stallion  contained  a 
warmntT  by  the  seller  that  be  was  "an  average 
breeder.     The  Ull  of  sale  also  prorlded  that 
the  sdler  nyptmArt  no  responsibility  on  account 
of  dlsMiso  or  accident  aftra-  the  horse  left  Ui 
stabb,  and  that  the  horse  slkoold  not  be  con- 
aidercd  fully  nsted  until  be  should  hava  been 


kept  br  the  purchaser  for  two  years.  The  bonn 
died  before  e^ration  at  the  two  yMis.  Bna. 
in  aa  action  for  tlie  price,  that  breacD  of  war- 
ranty  coi^d  not  be  shown  in  defense. 

2.  A  seller  of  a  horse  is  not  liabla  for  false- 
ly representinK  that  the  bone  is  sound,  and  that 
he  Is  a  pore-bred,  imported  Norman  horse,  in 
the  absence  of  proof  that  he  knew  the  repre- 
sentations to  be  folse, 

3.  The  fact  that  there  Is  a  written  contract 
of  sale,  with  a  wananty  In  it  does  not  prevsnt 
the  purchaser,  when  sued  for  the  P™fi^™° 
setting  ap  in  defense  fraiidnlent  rqirceontar 
tlocs  orally  made  by  the  seller. 

4.  A  lepresmtation  that  a  stslbon  wo^ 
not  produce  sorrel  e<Ats  Is  not  actionahle^  bfr 
Ing  a  nun  oxprcssion  of  i^iinlon. 

Appeal  from  district  court,  Adidr  comity; 
A.  W.  Wilkinson,  Judge. 

Action  upon  a  promissory  note.  Trial  by 
Jury.  Verdict  and  Jndgm^t  for  defendants. 
Plaintiff  appeals. 

Haddock  A  Oulver,  for  ^pallant  Qnas 
&  Stor^,  for  appellees. 

ROTHROOK,  J.  1.  Hie  "note  upon  which 
the  suit  was  brought  la  for  the  sum  of  «066.- 
06,  dated  April  6,  1888.  It  Is  payable  to  the 
defendant  Rnfua  Wood,  and  signed  by  the 
defendants  O.  Shlrey  and  C.  A.  Snyder.  The 
note  was  indorsed  by  Wood  to  the  plaintiff. 
It  is  not  a  negotiable  instrument  and  Shbrey 
and  Snyder  made  defense  thereto  the  same 
as  if  there  had  been  no  indorsement  The 
&cts  attending  the  execution  of  the  note  are 
as  follows:   Rufns  Wood  resides  at  Lexing- 
ton, in  the  state  of  nUnola.  He  is  an  im- 
porter and  breeder  of  Norman  and  Clyde 
horses.  The  defendants  Shlrey  and  Snyder 
t^Ade  at  FontaneUe,  In  Adair  county,  in  this 
state.  On  the  6tfa  day  of  April,  1888,  they 
went  to  Lexington,  and  bought  a  staUIou  of 
Wood,  for  which  they  were  to  pay  the  sum 
of  $566.66  In  cash,  and  execute  two  promis- 
sory notes  for  9566.66  each.  This  action  la 
founded  upon  one  of  said  notes.  There  waa 
a  written  agreem^t  between  tlie  parties  to  the 
transaction,  dated  on  the  day  that  the  bargain 
was  made.  There  Is  some  correspondence 
between  the  parses,  which  showa  that  the 
cash  payment  was  not  made  until  the  18th 
day  of  April.  1888,  and  the  tdU  of  aale  vraa 
not  signed  until  after  that  time.  The  stal- 
lion was  actually  delivered  to  Sblrey  and 
Bnyder  on  the  Sth  day  of  April,  1888,  and 
was  at  once  shipped  to  Fontan^e.  The  de- 
tails of  the  transaction  were  closed  iqi  by 
correspondence  after  that  time.  The  defend- 
ants set  up  two  defenses  against  the  notes. 
One  of  these  defenses  Is  that  there  was  a 
breach  of  the  warranty  contained  in  the  tflU 
of  sale  or  written  agreement  That  part  of 
the  written  agreement  of  sale  which  contains 
tile  warranty  Is  as  follows:  "The  parties  of 
ttie  first  part  [Wood]  assume  no  responslbU- 
Ity  on  account  of  disease  or  accident  to  said 
horse  after  leaving  th^  staUe.  but  agree 
tiiat  If,  with  proper  treatment  and  handling, 
said  horse  falls  to  prove  an  average  breeder, 
they  will  refund  the  money  i>aid  for  said 
horse,  provided  said  horse  is  returned  as 
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■onnd,  and  In  as  good  condltton,  as  when 
•old  by  said  flnt  parttea.  Said  bone  shall 
not  be  considered  aa  havlnR  been  fully  tested 
vntD  he  Ahall  hare  been  kept  by  sold  seomd 
parties  two  yean  from  the  beginning  of  the 
first  season  he  makes  after  this  date.  This 
guaranty  shall  be  binding  on  the  party  of  the 
flzBt  part  only  on  egress  condition  that  the 
parties  of  the  second  part  strictly  complies 
with  all  of  his  ooTenants  hereinafter  made. 
The  receipt  of  .the  caah  payment  Is  hereby 
aciknowledged.  It  is  also  agreed  by  the  par- 
ties of  tbe  second  part  that  In  the  event  they 
sell,  transfer,  or  dispose  of  said  horse  with- 
out the  written  consent  of  said  first  party, 
then  said  first  party  Is  released  from  aH 
guaranties.  Rufus  Wood.  O.  Shlr^.  O.  A. 
Snyder."  TUs  was  a  warranty  that  tto 
horse  was  an  "average  breeder."  The  de- 
fendants, by  their  answer,  claim  that  the  ani- 
mal was  not  an  average  breedw;  and  aa  evi- 
dence of  that  fact  th^  claim  that  from  tbe 
day  the  hOTse  arrived  at  Fiattandle  until 
▲Offost  24, 1888,  tiie  horse  served  118  mares, 
from  which  service  there  were  but  29  colta 
It  Is  claimed  that  ttta  la  not  a  compUanoe 
wltli  the  warranty.  Tbeee  is  great  conflict 
In  the  evidence  as  to  whether  it  was  propw 
care  for  the  defendants  to  allow  a  staBton 
which  was  S  years  old  to  serve  118  mares  at 
that  time,  and  whether  such  service  was  so 
excessive  as  to  reduce  the  number  of  colts 
below  the  average.  The  jury  found  that  the 
horse  was  not  an  average  breeder.  Tnls 
finding  was  baaed  upon  the  service  of  the 
horse  for  one  season.  He  died  oa  the  24tfi 
day  of  ▲ugost,  1888.  He  waa  k^t  at  srarliig 
mares  mtil  the  day  before  he  died,  and  he 
ate  his  feed  the  night  before.  It  wlU  be  ob- 
served that  the  contract  of  sale  provides  that 
"said  horse  shall  not  be  considered  aa  having 
be»  fully  tested  until  he  Shall  have  been 
kept  by  said  second  party  two  yean  Irom 
the  be^nnlng  of  the  season  be  makes  aft«r 
this  date,"  (April  5,  1888.)  And  there  la  tb» 
farther  iffovlaton:  "The  parties  of  the  fint 
part  assume  no  responsiUlity  <m  account  of 
disease  or  aeddent  to  said  horse  after  leav- 
ing their  stable."  ^Hiere  Is  some  contention 
between  the  parties,  as  to  what  this  proylslcm 
of  the  contract  means.  It  evidently  mesns 
ttuit,  If  ttie  horse  dumld  die  from  wcOOmt  or 
disease  after  he  was  delivered  to  the  defend- 
ants, they  would  be  liable  to  pay  the  price 
agreed  upon,  unless  he  waa  not  an  "average 
breeder."  Bnt  tile  question  cm  this  branch 
of  tiie  case  Is  whether  the  defendants  can  be 
allowed  to  set  up  the  breach  of  the  warran- 
ty, because  tba  time  for  testing  the  breeding 
aiuUties  of  the  horse  had  not  dapsed  -wbea 
be  died.  13ien  is  evidence,  and  it  is  quite 
podttvely  asserted  by  a  nnmber  of  witnesses, 
tiiat  a  single  season  with  a  stallion  five  yean 
old  la  not  at  all  a  satlafactray  test  of  his 
breeding  qualities.  Whether  this  be  true  or 
not  was  not  at  all  material.  The  parties  ex- 
pressly agreed  that  two  yean  should  be  al- 
lowed for  testing  the  horse  as  a  breeder. 


Under  this  stipulation,  U  he  was  sound  when 
sold,  the  purchasers  took  the  risk  of  bis  liv- 
ing for  the  two  yean  required  to  make  the 
test  The  contract  will  bear  no  other  con- 
stmctbm.  Parties  must  aUde  tile  con- 
tracts they  make. 

2.  Tha  defense  of  fraud  la  founded  upon 
certain  represmtaUons  -Wbli^  it  la  alleged 
Wood  made  to  Shir^  and  Snyder.  These  al- 
leged representations  are  stated  in  the  an- 
swer as  f<^wa:  That  tiw  "aalA  Rufus  Wood 
falsely  and  fraudulently,  and  wltti  ttie  pur- 
pose and  Intent  of  deceiving  the  defendants, 
and  Inducing  them  to  buy  said  horse,  stated 
to  them  tiiat  said  hone  was  a  pure-bred. 
Imported  Norman  horse;  that  said  horse 
would  get  no  sorr^  eoUai  and  ttaat  he  was 
la  every  way  a  sonnd,  healthy,  and  vigorous 
horse;  that  said  horse  waa  In  perfect  condi- 
tion, sound  as  a  dollar,  and  without  any  de- 
fect ot  any  ktaid."  Tbieae  allegations  are  fi^ 
lowed  by  proper  averments  of  the  falsity  of 
the  representations,  and  of  Wood's  knowl- 
edge that  they  were  false  when  he  made 
tiiem;  and  by  an  amendment  to  the  answer 
defendants  claim  that  Wood  waa  llatfle  for 
the  false  representations,  If  they  were  reck- 
lessly made,  without  knowing  them  to  be 
true.  The  court  did  not  adopt  this  view  of 
the  law  of  fraud  1^  false  represntatlim,  bat 
charged  the  foxy  that  tiie  guilty  knowledge 
or  scienter  must  be  dwwn.  This  was  cor^ 
rect,  and  has  be^  the  law  in  this  state,  in 
actions  at  law,  stooe  tin  case  of  Holmes  v. 
COaik.  10  Iowa,  428.  A  claim  la  made  1^ 
counsel  for  aroellant  tiiat,  as  time  was  a 
written  contract  of  sale,  tiie  evidence  as  to 
fraudulent  r^resentation  was  not  adndaii- 
ble,  because  the  whole  c<mtract  Is  expressed 
In  the  writing.  TTds  is  not  tiie  law  in  this 
state.  Nbum  v.  Oarson,  88  Iowa,  838;  Robr^ 
bacbor  v.  Ware,  87  Iowa,  8B;  Mann  v. 
Taylor.  78  Iowa.  865,  48  N.  W.  Sep.  m 

We  now  come  to  the  qtiestion  as  to  the  ma- 
teriality of  ttiese  representaticms.  It  Is  a 
fundammtal  prtnc^^  of  the  law  that  a  pax^ 
ty  cannot  be  held  liable  in  fraud  for  making 
promises  that  he  does  not  perform,  or  for  as- 
surance that  certain  events  will  transpire. 
The  one  la  a  mere  unperformed  promise,  and 
the  other  mere  matter  of  opinion.  Wood  waa 
not  llaUe  for  making  the  represatatton  that 
the  hone  wonld  not  produce  sorrel  colts. 
That  was  a  m^  matter  of  oplnlonr-of  con* 
Jeoture.  It  would  have  been  a  proper  sdb- 
ject  for  a  warranty,  but  an  afflrmation  of 
that  kind  cannot  be  hdd  to  be  an  actionable 
false  representation.  The  representation  that 
tbe  animal  was  a  pnr»4>red,  imported  Nor- 
manhorse,wa8  actionable.  If  false,  and  known 
to  be  false  Wood  when  he  made  It  Tbe 
same  may  be  said  of  the  representation  aa 
to  soundness  and  freedom  from  disease.  The 
evidence  as  to  whether  the  representation* 
wwe  made  is  In  conflict,  but  tira  Jury  might 
well  have  found  with  the  defendants  on  this 
Issoe.  But  there  is  not  one  word  of  compe- 
tmt  evidence  that  Wood  knew  that  the  8ta^ 
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Hon  was  not  a  pore-bred,  imported  Norman 
hxaoK.  It  ia  conceded  that  be  was  imported 
Into  tUB  conn  try  about  alx  months  before  the 
contract  ot  oale  was  made;  and  Wood  sold 
him  to  the  defendants  upm  a  pedigree,  and 
there  is  no  erldenci)  that  Wood  knew  Uiat 
the  pedigree  was  not  true.  And  the  erldence 
that  Wood  knew  that  the  horse  was  misonpd 
was  based  upon  the  merest  conjecture.  It 
appears  tbat  he  died  of  stnue  disease  <a  the 
stomach.  Wood  testified  that  the  horse  was 
sonnd  and  healthy,  so  far  as  he  knew,  when 
he  sold  him.  The  defendants  seek  to  charge 
Wood  witli  knowledge  tbat  the  horse  was 
nnsoimd  because  he  was  soft,  and  had  little 
endunuMe,  'when  h«  ^ras  pondiased.  There 
Is  no  eTldokoe  ttutt  there  was  anything  in  his 
moTemrats  and  actliHis  Ibat  indicated  that  he 
was  unsound.  On  the  contrary  he  served 
mares  until  the  day  before  he  died,  and  some- 
times as'  often  as  twice  a  day,  and  he  ate  bis 
leed  tbe  erentaig  befin«  he  died.  There  is 
one  circumstance  which  tends  very  strongly 
to  show  tbat  Wood  slioald  not  be  charged 
with  knowledge  that  the  horse  was  diseased. 
It  is  tbe  foct  that,  altlunifl^k  defendants  claim 
that  the  hone  exhibited  evidence  of  unsound- 
ness on  the  way  from  Illinois  to  this  state, 
yet  it  vipears  that,  13  days  aftor  diey  took 
the  horse  Into  their  possession,  th^  made  the 
cash  payment  of  9560t66.  Tills  fbct  is  estab- 
lished beyond  all  question.  The  following 
la  a  copy  a  letter  written  by  defendants 
to  Wood  on  tbe  18th  day  of  April,  1888: 
"FontaneHe.  Iowa.  4-18-1888.  Rufus  Wood, 
Esq.,  Lexlugton,  HI.— Dear  Sir:  Enclosed 
find  draft  for  fG66.66,  less  925  freight,  cash 
payment  <m  stallion.  We  also  Inclose  bill  ot 
sale  for  yon  to  sign  and  return  to  us,  and  on 
receipt  of  the  same  will  send  yon  a  copy,  to- 
gether with  the  notes,  arf  provided  for  In  the 
Indoaed  bill  of  sale.  By  examining  the  one 
you  sut  oat  wlOi  O.  A.  Snyder  for  Shirey  to 
Sign,  you  will  observe  that  you  have  tiie  pay- 
moata  wrong.— cash  payments  and  alL  Be- 
sides, the  bill  of  sale  yon  sent  out  contatais 
several  provisions  that  were  not  in  the  con- 
tract, but  were  expressly  provided  against  In 
tbe  purchase.  The  Inclosed  bill  of  sale  la 
written  to  comply  strictly  with  the  terms  of 
the  contract,  as  Mr.  Hulbert  says  it  was; 
and  Mr.  Sblrey  refuses  to  dgn  the  one  sokt 
out;  for  tbe  reasons  above  stated.  O.  fflilr^. 
O.  A.  Snyder."  And  the  oorrespondoiice  be- 
tween the  parties  was  not  closed,  and  the 
note  sent  to  Wood,  ontll  after  the  1st  day  of 
May,  1888.  If  the  horse  bad  any  disease  that 
was  open  to  observatlim,  it  surely  would 
bave  manifested  ItKlf  In  from  20  to  2S  days 
before  the  sale  was  closed  by  the  giving  of 
tbe  note.  Ttie  defendants  se^  to  charge 
Wood  with  knowledge  of  the  alleged  un- 
soundness by  testifying  that  he  could  not 
have  owned  and  handled  Hm  brass  wititout 
knowing  tiiat  be  wss  unsound.  It  Is  scarce- 
ly necc—ary  to  say  ttiat  this  is  a  mere  con- 
clnrion  of  tiie  witnesses,  and  not  oompetoit 
evidence. 


We  have  discussed  the  material  features  of 
tbls  appeal  In  a  general  way,  and  our  coa^ 
elusion  is  that  the  Judgment  must  be  re- 
versed, because  there  was  no  evidence  of 
fraud,  and  for  the  further  reason  that  tbe 
Jury  should  have  been  explicitly  charged  that 
there  could  be  no  breadi  of  tbe  warranty, 
because  tbe  time  for  tesdng  the  quality  of 
the  horse  as  a  breeder  had  not  elapsed.  The 
Judgment  <d  the  district  court  Is  reversed. 


BURDIOE  T.  CmOAGO.  M.  ft  ST.  F. 
RY.  CO. 
(Sup^me  Court  of  Iowa.) 

BVIDBKCB  OF  TlTLS  —  PaHTITION  —  TrBSPABS  TO 
La1«I>~Da1IAOB8— MiSCONDOOT  OF  COUKSBL. 

1.  Where  tbe  father  of  one  who  held  rec- 
ord title  to  an  undivided  intereit  hi  land 
brings  suit  to  partitioii  the  land,  alleinng  that 
his  son  is  dead,  aud  tbat  he  is  his  DCir,  the 
decree  of  partition  is,  as  against  a  tresBasser, 
evidence  that  the  son's  title  had  descended  to 
the  Hther.  CosteUo  v.  Burke,  19  N.  W.  liep. 
247,  63  Iowa,  361.  dlstinKuisbed. 

2.  In  an  action  tor  damase  to  growing 
timber  1^  firsi  the  measnre  of  damages  is  tbe 
difference  between  the  value  of  tbe  timber 
standing  and  growing  upon  tbe  land  in  question 
immediatdy  before  and  immediately  after  tbe 
fire,  with  into^  thereon  from  the  date  of  the 
fire. 

3.  Misconduct  of  counsel  in  addres^g  the 
Jury,  and  in  speaking  to  one  of  the  joroni  dur- 
us  an  adJooxnmenC,  Is  not  cause  for  reversing 
a  Judgment  where  it  Is  shown  by  counter  affida- 
vits npon  tbe  motioD  for  new  trial,  and  by  the 
nUiDg  of  the  court  during  the  aryument,  tbat 
tbe  defeated  party  was  not  prejudiced  by  tbe 
alleged  misconduct. 

Appeal  from  district  court,  Howard  coun- 
ty; W.  A.  Hoyt,  Judge. 

Action  to  recover  damages  to  growing  tim- 
ber by  reason  of  a  Are  alleged  to  have  been 
set  out  by  one  of  defendant's  locomotive 
engines  wtiUe  drawing  a  train  of  cars  on 
defendant's  railroad.  There  was  a  trial  by 
Jury,  which  resulted  in  a  verdict  and  Judg- 
ment  for  the  plaintiff.  Defendant  appeals. 

Noble  ft  Updflgraff  and  H.  T.  Reed,  for 
appellant.  Barker  ft  Upton,  for  appellee. 

ROTHROGK,  J.  It  Is  conceded  tbat  on 
the  20th  day  of  April,  ItfUO,  tbe  growing 
timber  on  certain  land,  claimed  to  be  owned 
by  the  plalutUI,  waa  materially  injured  by 
fire.  It  is  Claimed  by  tbe  plalntlfl  tbat  tbe 
fire  which  caused  tbe  damage  was  set  out 
by  sparks  from  oob  of  the  defoidant's  frnglnra 
in  passing  the  timber  land  while  drawing 
a  train  of  cars  along  the  railroad.  The  an- 
swer contained  a  general  denial  of  eadL  and 
every  allegation  In  the  petition.  The  first  ques- 
tion made  t^^  the  defendant  is  that  under 
the  sheadings  it  was  necessary  for  the  plain- 
tiff to  prove  fiiat  be  had  title  to  the  land 
upon  which. the  timber  was  situated,  and 
that  there  was  an  entire  failure  of  evidence 
shovrlng  title  In  the  plalntlfl  to  a  part  of 
said  land.  The  iilalntiff  undertook  to  show 
a  chain  of  title  from  the  United  States  to 
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MiMelf.  It  appears  from  the  evidence  that 
at  one  time  one  Kesrat  Berxh,  or  Knuet 
Ber^  <a  Knndt  B.  Beixh  owned  an  undi- 
vided Interest  In  a  part  of  the  land.  Al- 
though the  ObrlTtlan  name  was  sometimes 
written  aa  Knuet.  and  again  as  Enudt,  and 
again  aa  Kennt,  yet  It  plainly  appears  that 
all  tbese  razlatlons  in  name  r^resented  the 
same  person.  It  Is  claimed  by  the  plaintiff 
that  said  Bergh  died,  and  that  Us  Interest 
In  the  land  waa  Inherited  by  hla  tother,  B. 
Bergh;  and  plaintiff  Introduced  In  erld^ce 
certain  proceedings  In  partition  Instituted 
by  said  B.  B»s^  In  which  part  of  the  land 
waa  partitioned  and  set  off  to  B.  Bergh  as 
the  sole  heir  of  said  K.  B.  Ber^  This  was 
followed  by  evidence  that  it*  Is  claimed  bj 
plaintiff  idiows  that  B.  Beri^  was  the 
father  of  and  sole  heir  of  K.  B.  Bergh.  Str^- 
uons  objection  waa  made  to  this  oTldmce, 
on  the  ground  that  it  was  Incompetent,  be* 
tng  mere  hearsay,  and  not  founded  upon 
general  reputation.  In  the  view  we  take  of 
the  case,  the  evidence  of  the  death  of  the 
son  and  the  heirship  of  tiie  father  vras 
wholly  mmeceasary.  The  action  In  partition 
vras  advwaaiy  In  ita  character  between  tiie 
flien  owners  of  the  land,  and  the  controver- 
sy involved  the  queation  of  the  death  of  the 
son  and  the  Inheritance  of  tiie  father;  and 
it  Is  to  be  presumed  that  it  waa  found  In 
that  action  that  the  avermotta  ot  the  plaln- 
tUTs  petltifm  were  true.  The  proceedings 
In  partition,  so  far  as  concerns  the  question 
now  under  consideration,  operated  the  same 
aa  a  conveyance  of  the  land  from  the  son 
to  his  father.  Hoffman  v.  Stlgers,  28  Iowa. 
302.  It  is  to  be  remembered  that  this  is 
not  a  contest  between  parties,  both  of  whom 
claim  title  to  the  land,  whwe  the  proceed- 
ings In  partition  are  attained  for  fratid  or 
ofhor  alleged  Invalidity.  The  case  ot  Costel- 
U>  T.  Burke,  63  Iowa,  361,  19  N.  W.  Kep. 
247,  la  not  In  conflict  with  the  views  alwve 
expressed.  That  waa  a  case  where  It  was 
aou^t  to  prove  that  the  former  owrteir  of 
the  land  waa  dead  recitals  In  a  deed, 
made  1^  p^nona  dalmlng  to  be  hla  h^rs, 
that  the  former  owner  was  dead,  and  that 
the  persons  making  the  deed  were  his  hein. 
This  was  no  more  than  the  mere  declara- 
tion <tf  the  grsntors  in  the  deed.  In  the 
case  at  bar  all  the  parties  claiming  interest 
in  the  land  were  before  the  court,  and  the 
question  was  adjudicated  between  the  par- 
ties claiming  title. 

2.  It  Is  next  claimed  that  the  court  erred 
In  the  rule  adopted  as  to  pnqter  evidence  of 
damage  to  the  growing  timber.  It  appears 
from  the  record  that  the  plalntlif  was 
first  permitted  to  prove  tbe  difference  in 
value  per  acre  of  th^  land  with  the  tim- 
ber growing  thereon  before  and  after  the 
fire.  The  defendant  objected  to  thla  evi- 
dence aa  not  bdng  the  proper  measure  of 
damages.  The  court  ovoruled  the  objecticn, 
to  which  13k  defendant  excepted.  After- 
wards, In  the  course  of  the  trial,  the  court 


sustained  title  objection,  whereupon  flw  plain- 
tiff recalled  some  of  his  wltneases.  and  In- 
troduced testimony  as  to  the  value  of  the 
timber  before  and  after  the  Ore,  without 
regard  to  the  value  of  the  land.  The  de- 
fendant objected  to  ttds  testimony,  but  not 
on  the  ground  tliat  It  was  not  proper  meas- 
nie  of  damages.  It  Is  true  tliat  at  the  close 
of  plaintifrs  evMonce,  tta  defendant  moved 
to  strike  out  tlie  evidence  because  ft  was 
not  the  proper  basis  of  estimating  the  dam- 
ages. The  motion  waa  overruled,  to  whldh 
ruling  the  defendant  oreepted.  When  tiie 
defoidant  Introduced  its  evidence  as  to 
damages.  It  ^opted  the  same  rule  as  that 
which  waa  determined  by  the  dourt  to  be 
correct  The  court  instructed  the  Jury  on 
that  feature  of  the  case  that  the  measnre 
of  damages  was  **the  difference  betwem  the 
value  of  the  timber  standing  and  growing 
upon  the  land  In  question  immediately  be- 
fore the  Are  in  queation  and  the  vahw  at 
such  timber  Immediately  after  auch  fire." 
In  the  case  of  Greraifl^  v.  Railway  Co., 
40  N.  W.  Bep.  95,  this  court  approved  an 
instruction  to  the  jury  which  waa  in  these 
vrwds:  "If  yon  find  that  Uie  fire  ran  to 
the  timber  of  the  plaintiff,  and  burned  and 
injured  it,  then  award  him  on  account 
thereof  that  sum  which  r^icsenta  the  dif- 
ference In  the  value  of  the  timber  Just  be- 
fore end  Its  value  Just  after  the  fire."  It 
will  be  seen  that  the  two  Instructions  are 
identical  In  meaning,  and  we  think.  In  view 
of  the  state  of  the  record,  the  defendant 
la  in  no  podtlon  to  complain  of  the  mllnga 
of  ttte  court'aa  to  the  measure  of  damages. 
Hie  evidence  la  practically  the  same  irtdeh- 
ever  rule  be  adopted,  and  then  la  no  dalm 
that  the  verdict  la  excessive. 

8.  The  jury  made*  q»eclal  flndhigs  to  the 
effect  that  the  lire  wMch  destroyed  tiie  tim- 
ber was  set  ont  by  an  engine  vriii<di  It  was 
not  shown  was  operated  In  a  careful  and 
prudent  manner  at  the  time  tte  Are  was 
started.  It  ia  claimed  that  this  finding  Is 
wholly  without  support  In  the  evldenceu 
A  careful  examination  of  the  whole  record 
leads  US  to  the  ccmcludon  that  this  position 
cannot  be  sustained.  It  appears  tiiat  at  tiie 
time  of  the  fire  dead  grass  and  other  Inflam- 
mable material  was  In  an  unusually  dry  con- 
dition, and  that  on  the  day  of  th«  fire  there 
was  an  miusually  high  wind.  We  do  not 
discuss  the  evidence  as  to  Qie  manner  in 
which  the  engine  was  operated. 

4.  The  court  instnicted  the  jury  that  If 
they  found  the  plaintiff  entitled  to  recover 
they  should  add  to  the  difference  In  value 
of  the  timber  an  amount  equal  to  6  per  cent, 
per  annum  from  the  date  of  the  fire  to  the 
finding  of  the  verdict  It  is  claimed  that  It 
was  «Tor  to  direct  the  jury  to  add  Interest 
to  the  damages.  The  Instruction  was  not 
erroneous,  but  was  In  strict  accord  with  the 
case  of  Johnson  v.  Railway  Oo.,  77  Iowa, 
666,  42  N.  W.  Rep.  512. 

5.  One  ground  of  the  motion  for  a  new 


Digitized  by 


Google 


Iowa.) 


lABSON  9.  FITZGERALD. 


441 


trial  was  based  upon  the  alleged  misconduct 
of  one  of  plaintiff's  counsel  In  his  address 
to  the  Jury,  and  by  a  conversation  with  one 
of  the  Jurors  at  an  ftdjonmmeut  of  court 
during  the  trial.  It  is  claimed  that  the 
court  should  have  set  aside,  the  verdict  for 
this  cause.  We  need  not  set  out  or  discuss 
the  alleged  misconduct.  It  appears  to  us 
that  it  was  fairly  shown  by  counter  affidavits 
and  by  the  ruling  of  the  court  during  the 
ailment,  and  at  the  time  the  objectionable 
language  was  used,  that  the  defendant  was 
not  prejudiced  In  this  respect  TbB  Judg- 
ment of  the  district  court  Is  affirmed. 


LABSON  V.  PITZOBBALD. 
(Soprema  Coort  of  Iowa.  Jul  80,  1892.) 

HiaHWAT»— BSTABUSHMBNT— ABA!tDONHB»T— 

EsToprEU 

1.  Code  1S51  provided  for  the  annintment 
by  the  court  of  a  commisdoner  to  examine  Into 
the  expediency  of  a  proposed  road,  and  declared 
that  the  court  sboald  fix  the  time  for  the  com- 
mencenient  of  sarh  examioation,  and  that,  if 
the  comnds^ner  reported  against  the  road,  "no 
farther  proceeitiofK  shall  be  had  thereon." 
Hdd,  that  the  ondsrion  to  fix  a  time  fm  the 
«omna«icement  of  th«  examination  did  not  in- 
validate a  proceeding  for  the  establishment  of 
«  road. 

2.  Under  said  statute,  an  order  stating 
that.  **no  remonstrance  appearlnc  against  road 
No.  27,  it  is  ordered  for  record,  to  wit."  fol- 
lowed by  the  notes  of  the  survey  of  tlie  road  at 
len^h,  is  a  safficient  Judidal  establishment  of 
tike  road. 

a.  Code  1861.  I  S86.  required  the  oom^ 
when  the  conmilaslraw  reported  in  favor  ot  the 
proposed  road,  to  appdnt  a  day  when  the  mat- 
ter shonld  be  acted  on,  which  shonid  be  not  less 
than  60  Dor  more  than  90  days  distant,  ffdd, 
that  an  order  reciting  that  the  C(Hnmiadoner's 
t^rt  had  been  presented,  and  that  the  matter 
was  "Mdered  for  final  hearing  In  60  days*"  was 
A  suffideat  compllanoe  with  the  statute. 

4.  Where  the  auditor's  eonrt,  pasring  iq^ 
a  petition  to  change  a  road,  finds  that  "all  the 
requirement  of  the  law  was  iwrformed,"  the 
posting  of  notices  of  the  petition,  although  a  Jn- 
riadienonal  pmequisite,  may.  In  a  colIatmU 
profjeeding,  be  proved  by  parol  evidence. 

5.  Proof  tliat  the  east  three  miles  of  a  cer- 
tain public  road  had  been  fenced  np  for  80 
years;  that  another  part  of  the  road  was  cov- 
ered by  another  road;  that  the  rest  of  the  road 
had  been  used  and  worked  only  by  a  few  per- 
sona; and  that  the  only  recognition  of  the  road 
by  Um  pablio  daring  30  years  were  certain 
changes  of  the  road,  made  at  ^e  instance  of 
those  who  desired  part  of  the  road  for  private 
use,— is  sufficient  to  show  abandonment  of  the 
road  by  the  poUic. 

6.  One  who  sinied  a  petition  to  rednce  the 
width  of  such  roaa,  and  remonstrated  against 
changing  It,  is  not  thereby  estopped,  as  against 
mivate  persons,  from  denying  the  existence  of 
such  nmil  as  a  highway. 

Appeal  from  district  conit,  Allamakee  eoon- 
ty;  W.  A.  Hoyt,  Judge. 

Action  to  enjoin  the  obstruction  of  an  al- 
leged public  highway.  PlalntUC  alleges  12uit 
defendant  owns  the  B.  ^  of  the  N.  B.  ^  of 
section  17.  and  the  S.  W.  ^.  of  the  S.  W. 
14  of  section  9,  township  97,  range  3,  Alla- 
makee county.  Tliat  "there  Is  now,  and  for 
more  than  tidrty  years  has  been,  a  regularly 


laid  out  and  traveled  public  highway  upon, 
over,  and  through  the  lands  Of  defendant, 
near  the  east  line  on  section  9«  and  near  the 
northeast  comer  of  section  17."  "That  rfnce 
18S2  the  public  has  used  openly,  adversolj,  no- 
toriously, and  continuously,  under  color  of 
title  and  claim  of  right,  with  knowledge  and 
acquiescence  of  defendant  and  his  grantors, 
a  strip  of  land  near  the  east  Une  of  defend- 
ant's north  foriy  In  section  17,  and  across  his 
forty  in  section  9,  near  the  south  line  thereof, 
and  that  all  of  the  time  plaintiff,  defendant, 
and  the  public  have  continuously  worked  and 
traveled  said  highway,  and  that  all  of  the 
time  there  has  been  a  well-defined  and  worn 
wagon  road  over  defmdant's  lands.  That  by 
reason  of  work  upon  and  use  of  said  land  for 
thirty-five  years  the  public  has  acquired  a 
right  to  said  highway  by  prescription.  That 
said  land  has  been  dedicated  to  the  public, 
and  defendant  has  recognized  the  .same  by 
asking  to  have  the  width  reduced*  aud  is  now 
estopped  from  denying  the  existence  of  said 
road."  That  on  June  20,  18S9,  defendant  ob- 
structed sold  road,  so  as  to  close  the  same  to 
travel,  and  refuses  to  remove  said  obstruc- 
tions. That  on  June  20,  1880,  defendant  ob- 
structed said  road,  so  as  to  <A<me  the  same 
to  travel,  and  refuses  to  remove  said  obstruc- 
tions. That  said  road  is  plaintiff's  only  way 
of  access  to  cultivated  lands  owned  by  him, 
wberefor  he  asks  that  defendant  be  enjoined 
from  maintaining  said  obstructions.  Defend- 
ant answered^  admitting  ownership  of  the 
land  as  alleged,  and  denying  all  other  allega- 
tions. Decree  was  entered  granting  an  in- 
junction as  prayed,  aud  defmdant  appeals. 

Stllweill  &  Stewart,  for  appellant  J.  EL 
Trewln,  for  appellee. 

GIVBN,  J.  1.  A  disagreement  as  to  the 
correctness  of  the  abstract  and  amendments 
has  caused  us  to  expend  con^derable  time 
and  labor  In  examining  the  transcript  of  over 
250  pages.  The  discrepancies  between  the 
abstracts  and  transcript  are  not  of  snffidoit 
importance  to  Justify  the  disagreement  that 
imposed  this  extra  labor.  There  is  no  ques- 
tion but  that  defendant  did  obstruct  travel  at 
the  place  claimed,  and  that  plalntifl  has  such 
an  Interest  as  entitles  iiim  to  prosecute  this 
action.  The  contention  is  whether  a  public 
highway  exists  at  the  place  In  question, 
cither  by  reason  of  having  been  lawfully  es- 
tablished or  by  dedication  or  prescriptioa 
1'he  record  upon  which  it  Is  claimed  a  road 
was  established  shows  ns  follows:  On  August 
4,  1852,  the  petition  of  Ole  Larson  was  pre- 
sented for  the  eatabliahment  of  road  No.  27. 
"Court  satisfied  tlmt  the  legal  prerequisites 
bad  been  complied  with,  commission  was 
iHBued  to  Ole  Oleson  Stola  to  view  and  re- 
port at  September  term."  At  Septeml»er 
term  the  time  was  extended  "to  first  day  of 
next  OctolMjr  term."  "Oct.  4,  report  of  Ole 
Oleson  Stola,  commissioner,  presented,  with 
the  accompanying  field  notes.  Ordered  for 
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final  action  In  60  days."  "Sixty  days  hiiTlog 
expired,  and  no  reinonstmuce  appearing 
against  road  No.  27,  It  was  ordered  for  record 
to  wit,"  following  which  are  the  field  notes. 
This  proceeding  was  had  under  the  CkKle  of 
1861,  wMch,  after  providing  for  the  appoint- 
ment of  a  commissioner  to  examine  into  the 
expediency  of  the  proposed  road,  provides  as 
follows,  (section  521:)  "The  time  for  the  coni- 
mencem^t  of  such  examination  shall  be  fixed 
by  the  court,  and,  sbould  the  commissioner' 
for  any  cause  fail  to  commence  on  the  day, 
the  court  may  fix  another  for  that  purpotte." 
No  time  was  fixed  for  the  commencement  of 
the  examination  Under  section  527,  if  the 
commissioner  did  not  report  in  favor  of  the 
proposed  road»  "no  further  proceedings  shall 
be  had  thereon."  The  evident  purpose  of  re- 
quiring the  time  to  be  fixed  was  that  parties 
interested  might  be  heard,  but  as,  in  cases 
where  the  report  wns  favorable  to  the  loca- 
tion, parties  had  a  right  to  be  heard  before 
the  county  court,  we  do  not  thlnl:  such  an 
omission  would  render  the  proceedings  ille- 
gaL  Section  535  required,  when  the  report 
was  In  favor  of  the  proposed  road,  that  "tlie 
court  must  appoint  a  day  when  the  matter 
will  be  acted  upon,  whi<^  shall  not  be  less 
than  sixty  nor  moi'e  than  ninety  dajs  dis- 
tant" Appellant  cunb  nds  that  no  daj'  was 
fixed,  and  that  paitles  interested  were  again 
deprived  of  the  opportunity  to  ba  heard.  The 
matter  was  "ordered  fur  final  action  In  00 
days;"  not  within  60  days,  as  is  argued,  but 
In  sixty  days.  We  think  any  person  inter- 
ested would  understand  from  this  language 
the  precise  day  on  which  the  matter  would 
be  acted  upon.  In  State  v.  Kinney,  39  Iowa, 
226.  It  is  held  "that  the  failure  to  fix  the  day 
for  final  hearing  edxty  days  from  the  coming 
In  of  flie  report  is  simply  an  Irregularity, 
which  does  not  avoid  the  proceedings,  or  ren- 
der them  vulnerable  to  a  collateral  attack." 
The  same  may  be  said  of  the  failure  to  fix  a 
time  at  which  the  commls^oner  should  com- 
mence his  examination.  Appellant  Insists 
that  there  was  no  order  establishing  road  No. 
27.  The  order  was  "No  remonstrance  appear^ 
tag  against  road  No.  27,  it  Is  ordered  for  rec- 
ord, to  wit,"  following  which  are  the  notes  of 
the  survey  at  length,  showing  the  points  of 
beginning  and  termination,  and  the  directions 
and  distances  of  the  line  throughout  If  the 
road  had  been  rejected,  that  was  all  that  was 
necessary  to  state  upon  the  record  as  to  the 
ffnni  action,  but,  being  established.  It  was 
necessary  to  record  it  as  it  was.  The  order 
to  record  surely  cannot  be  construed  other- 
wise than  as  eetablisliing  the  road.  We  think 
this  record  shows  that  road  No.  27  was  le- 
gally established  in  1852  for  a  distance  of 
over  seven  miles,  and  crossing  the  northeast 
comer  of  defendant's  N.  E.  14  N.  E.  14,  sec- 
tion 17,  and  his  S.  W.     S.  W.  ^^4,  section  9. 

2.  Proceedings  were  afterwards  Iiad  with 
respect  to  said  road  27  as  follows:  At  a 
time,  of  which  no  date  is  given,  Ole  Oleson 
Stola  petitioned  for  a  commission  to  view  a 


portion  of  road  No.  27  In  sections  8  and  6. 
A  commls^on  was  issued,  and  subsequently, 
"no  remonstrance  being  filed,  it  was  ordered' 
to  be  established."  This  record  Is  indefinite 
throughout  It  does  not  show  what  wa» 
asked,  nor  a  compliance  with  the  law  in- 
several  respects.  As  it,  does  not  relate  to 
the  part  of  the  road  In  question,  it  need  not 
be  further  noticed.  May  30,  1870,  Thomas  ' 
Roach  and  others  petitioned  to  change  road' 
27,  commencing  at  a  point  where  said  road 
crosses  the  line  between  said  sections  16- 
and  IT;  thence  N.,  45  E.,  4.24  chains;  thence 
east  17  chains  along  the  south  side  of  the 
line  between  sections  9  and  16,  to  where  said 
road  crosses  said  line,  between  sections  9 
and  16;  road  to  be  33  feet  wide.  Final  ac- 
tion was  had  August  29,  1870,  and  ordered! 
"tliat  said  road  No.  27  be  changed  as 
prayed."  The  evidence  that  notices  of  thla- 
petition  were  posted  as  required  was  the  affi- 
davit of  John  Ryan  that  he  posted  one  oa 
the  courthouse  April  12,  1870,  and  the  affi- 
davit of  Thomas  Roach  that  on  or  before  » 
day  not  named  he  posted  three  of  the  no- 
tices. Mr.  Roach  testified  on  the  trial  that 
the  notices  were  up  four  or  five  weeks.  Aik 
pellant  objected  to  this  evidence,  and  con- 
tends that  giving  notice  as  required  was  ju- 
risdictional, and  that  this  record  fails  to- 
show  jurisdiction.  The  record  shows  that 
the  auditor's  court  found  "that  all  the  re- 
quirement of  the  law  was  performed,"  auf 
thereupon  appointed  a  commissioner.  Thls- 
court  has  repeatedly  held  that  notice  as  re- 
quired was  necessary  to  confer  jurisdiction^ 
State  T.  Anderson,  89  Iowa.  274;  State  t. 
Berry,  12  Iowa,  58.  It  is  also  held  that  Jn- 
rlsdlctlon  will  be  presumed  If  it  be  shown 
by  the  record  that  the  court  establishing  th» 
road  decided  that  sufficient  notice  had  been 
given.  McOoUlster  t.  Shuey,  24  Iowa,  882. 
In  this  case  the  auditor's  court  decided  that 
"all  the  requirement  of  the  law  had  been 
performed,"  which  included  giving  the  no- 
tices. Hie  affidavit,  bdng  blank  as  to  date, 
does  not  sAiow  that  the  court  decided  with- 
out evidence,  as  It  was  not  restricted  to  the 
affidavit;  "and  if  the  record  snows  that  no- 
tices were  posted  it  will  be  presumed  that 
parol  proof  was  tatrodoced  to  show  that  they 
were  put  up  in-  the  manner  required  by  law."' 
State  T.  Anderson,  supra;  Woolsey  v.  Super- 
visors of  Hamilton  Co.,  32  Iowa,  130.  "Ex- 
trinsic proof  is  admissible  upon  the  introduc- 
tion of  the  record  to  show  notice."  State- 
V.  Anderson,  supra;  ICeyes  v.  Tait, 
Iowa,  123.  In  State  v.  Waterman,  79  lowa^ 
361,  44  N.  W.  Rep.  677,  the  notice  was  In- 
sufficient, and  It  was  held  that  evidence- 
that  it  was  posted  was  therefore  imma- 
terial. We  conclude  that  the  change  of  the 
road  as  ordered  in  1870  was  legal.  In 
1873  proceedings  were  had  whereby  a  part 
of  road  No.  27  *n  section  13  was  vacated. 
In  1874  proceedings  were  had  whereby  the' 
width  of  road  No.  27  was  reduced  between 
certain  potats,  including  the  relocation  made 
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In  1870.  In  1860  proceedlnga  were  had 
whereby  road  No.  229  was  established 
from  the  point  where  the  Gapoll  and  Wln- 
fleld  road  crosses  the  line  between  sections 
8  and  17,  near  the  east  end  of  said  line, 
thaice  west  along  said  line  near  to  the 
west  end  thereof,  and  thence  northwest  to 
the  Capoll  and  Wilson  Ford  road.  Appel- 
lant says  In  argument  that  this  Is  on  the 
south  line  as  claimed  for  road  27.  Having 
no  plat  before  us  showing  the  entire  length 
of  road  27  with  reference  to  sectlod  lines, 
we  have  difficulty  In  understanding  the  ser- 
ecal  partial  plats  found  In  the  record. 
Road  229,  being  west  of  the  east  line  of 
sections  8  and  17,  does  not  touch  upon  the 
locality  In  question,  but  it  does  cover  the 
same  ground  as  road  27  on  the  line  between 
sections  8  and  17.  We  thinJt  these  records 
show  that  road  No.  27  was  legaUy  eetab- 
Ushed  In  1862.  and  legally  changed  la  1870 
as  to  part  thereof. 

3.  Api>dlant  dlsctuses  at  length  and 
with  much  care  the  correctness  of  Burreys 
made  to  determine  the  location  of  road  27. 
The  relocation  made  In  1870  comm^ced  In 
the  original  survey,  at  or  near  where  it 
crossed  the  line  between  sections  17  and  18, 
thence  northeasterly  to  the  line  between 
sections  9  and  18,  and  thence  east  It  was 
at  tbiB  last-named  point  that  defendant 
placed  ttie  obstmctlons.  Whatever  question 
there  may  be  as  to  the  location  of  other 
parts  of  tlie  roadt  we  are  In  no  doubt  but 
that  the  obstnictlonB  were  on  the  road  as 
relocated  In  1S70. 

A,  The  conclualoDa  we  have  reached  ren- 
der it  nnncteoBury  that  we  consider  ttie 
qnestionB  of  dedication  or  prescription.  The 
road  having  been  legally  established,  the  de- 
fendant has  no  right  to  obstruct  It,  unless 
it  ceased  to  be  a  public  highway  by  abandon- 
ment OF  Otherwise.  The  evidence  as  to  the 
necessity  and  use  of  this  road,  and  the  ac- 
tion  of  parties  interested  with  reference 
to  It,  is  quite  Tolnminous,  and  It  Is  not  re- 
quired that  we  here  consider  It  In  detail. 
It  shows  that  the  east  three  miles  of  road 
27  have  been  fenced  up  for  some  30  years, 
the  public  mqiintiig  no  right  therein.  That 
Ois  greater  part  of  its  lengUi  west  ot  the 
east  line  of  sections  8  and  17  Is  covered  by 
road  229,  and  the  part  east  thereof  to  the 
three-mile  post  has  never  been  worked  or 
used  by  the  public  as  highways  usually  are. 
With  the  east  three  miles  abandoned  as  it 
was,  the  road  makes  no  coonection  east 
with  any  other  road.  The  only  persons  that 
use  the  road  east  of  the  east  Une  of  sec- 
tions 8  and  17  are  the  plaintiff,  deCendant 
Louis  Larson,  and  Thomas  Roach,  and  they 
(Hdy  to  reach  lands  other  than  those  upon 
which  reside.  Nearly,  If  not  all,  the 
repairs  ever  made  upon  that  part  of  the 
road  were  by  these  In^vlduals,  and  for  their 
private  benefit  The  only  recognition  of 
this  road  1^  the  public  since  1852  was  the 
actum  taken  in  1870,  1873,  and  1874,  which 


was  upon  petitions  of  persons  desiring  parts 
of  the  road  for  private  use.  There  is  no 
question  but  that  the  public  may  lose  its 
right  to  all  or  part  of  a  legally  established 
highway  by  noause.  It  will  not  be  denied 
that  the  public  has  lost  its  right  in  the  east 
three  miles  of  this  road  by  permitting  It 
to  be  fenced  up  for  30  years.  That  fact, 
and  the  location  of  road  229,  for  which  this 
plaintiff  was  commluloner,  and  the  fact 
that  the  public  has  not  and  does  not  require 
what  remains  for  its  use,  and  has  not  worked 
it  as  highways  are  usually  worked,  satis- 
fies us  that  it  has  long  since  been  abandoned. 
What  was  done  by  the  auditor's  court  was 
at  the  instance  of  the  persons  whose  pri- 
vate Interests  alone  were  to  be  served,  and 
should  not  be  held  to  bind  the  public  to 
maintain  the  road  contrary  to  Its  Interests 
and  desires.  If  the  east  end  was  open  for 
use,  we  might  reach  a  different  ctmclUBion, 
but  under  the  facts  as  th^  are  we  are  of 
the  oidnt^  that  the  public  must  be  held 
to  have  abandoned  road  No.  27  as  a  public 
highway.  We  come  to  this  condnslon  more 
readily  because  the  parties  are  not  without 
remedy  If  another  public  highway  Is  really 
needed  In  that  locality. 

6.  The  plaintiff  Insists  that  the  defendant 
Is  estopped  from  d^iylng  the  existence  of 
a  putdic  hij^way  at  tiie  point  in  question 
from  the  fact  that  he  has  recognized  it  as 
such,  and  sigoed  a  petition  to  reduce  Its 
width,  and  a  remonstrance  against  chan- 
glng  It  As  alrrady  stated,  the  action  of  the 
auditor's  court  was  at  the  Instance  of  these 
persons  in  thdr  own  private  interests,  and 
the  public  should  not  be  precluded  thereby 
from  abandoning  a  highway  for  which  it 
had  no  use.  Whatever  may  be  s^d  of 
defendant's  acts  as  between  him  and  the 
public,  th^  wnstitnte  no  estoppel  as  to 
the  plfdntur,  for  the  reason  that  it  does  not 
appear  that  his  sitnatl(m  was  changed  In 
the  least  in  consequence  thereof.  Onr  con- 
cluston  upon  the  whole  record  Is  that  the 
Judgment  of  the  district  court  must  be  re- 
versed. 


GOLIi  &  FBANK  CO.  et  at  v.  BULLBR  et  aL 
(Supreme  Court  of  Iowa.    Jan.  80, 1893.) 

CUTTSI.  MOBTOAOI— FaILOBB  TO  RSOORD — FnWTt 

— Crbditohs'  Bill — appeal— PRAortcg — Costs, 

1.  A  merchant  gave  a  bank  a  chattel  mort- 
gage on  hla  stock  of  goods,  which  mortgage,  hr 
agreement  of  the  parties,  was  not  recorded. 
Afterwards  he  gave  the  bank  a  bill  of  sale  of 
the  goods,  in  satlsfactioD  of  the  moAftage,  and 
the  bank  took  possession.  Htid,  that  the  bank's 
title  was  subject  to  the  U«i  of  oreditots  who, 
without  notice  of  the  mortgage,  bad  sold  the 
merchant  goods  after  the  mortgage  Was  given; 
Btnce,  as  to  them,  the  agreement  not  to  record 
the  mortgage  rendered  the  entire  transactioD 
fraudulent. 

2.  Where  It  is  agreed  between  a  vendee 
and  the  vendor's  garnishing  creditors  that 
the  ridits  of  the  creditors  to  the  property  sold 
shall  M  determined  by  a  suit  In  equity,  and 
such  a  suit  Is  brou^t,  and  issue  joined  ther^ 
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wlthoat  objection,  the  vendee  cannot  object,  on 
«.ppeal,  that  the  anit  could  not  be  bronxht  be- 
eaase  the  eredlton  had  not  obtained  a  uen  on 
the  projjerty. 

a.  Where  an  appdiee  onneceaaarilr  files  a 
tranBcript  of  the  record,  and  an  nnnecessarilr 
Ion?  abstract  thereof,  the  cost  of  the  transcript 
and  of  the  superfluous  part  of  the  abstract 
«hou]d  be  taxed  against  him,  even  thonsb  the 
Judgment  is  a^rmed. 

Appeal  from  dlstiict  court,  Clay  oonnty; 
Lot  Thomas,  Jud£& 

This  Is  an  actioii  In  eqnity,  and  It  InrolTes 
Hie  rights  of  the  creditors  of  Q.  W.  Miller  to 
priority  in  the  distribution  of  the  proceeds 
of  certain  personal  property.  Tbere  was  a 
fall  bearing  ml  the  merits^  and  a  decree  for 
the  plalnttlb.  .DotendantB- appeal. 

Gory  &  Benda  and  0.  O.  Nonrse,  for  appel- 
lants.  Parlter  ft  Bldiardson,  for  appellees. 

BOTHROCK,  J.  About  the  year  1880, 
the  defendant  O.  W.  Miller  embarked  in  the 
mercantile  business  at  Spencer,  In  Clay  coun- 
ty. Ha  had  about  91,000  of  capital  with 
which  to  commence  operations.  He  had  two 
partnenL  About  the  year  1885  he  bought 
out  one  of  his  partners,  and  paid  him  for  his 
aitorest  hi  the  flxm  the  sum  of  f 2,000.  In 
1887  he  boTigfat  out  the  Qther  member  of  the 
Urm,  and  paid  him  $6,600,  in  cash.  He  con- 
tinned  hi  bualnesa  nntn  the  16th  day  of  June, 
1890,  at  which  time  he  was  Indebted  to  the 
-defendant  J.  L.  Nlcodemus  for  borrowed 
money  and  Interest,  and  rent  of  his  store 
building,  amounting  in  the  flgKregate  to  orer 
$13,000.  On  that  day  be  executed  a  bill  of 
sale  to  Nlcodemus,  by  which  he  transferred 
to  hbn  all  of  his  goods  and  merchandise,  and 
his  promissory  notes  and  accounts.  The  bill 
of  sale  is  absolute  In  form,  and  recites  that 
it  was  glTOi  in  satisfaction  of  a  mortgage 
previously  given  on  the  same  property. 
Nlcodemus  took  possesedon  of  the  property 
-under  this  bill  of  sale,  and  was  proceeding 
to  dispose  of  the  same,  when  the  plaintUEs 
■oonuneuced  actions  and  obtained  judgments 
against  Miller,  and  Issued  executions,  and 
ganilshed  Miller  and  his  agents  and  em- 
ployes, who  liad  said  property  In  chatige. 
The  plaintifb  are  wh(^esale  merchants,  and 
Miller  was  Indited  to  them  for  goods  pur^ 
chased  for  the  store.  The  answers  of  the 
garnishees  were  taken,  which  showed  that 
they  were  not  indebted  to  Miller,  and  that 
4hey  had  none  of  his  property  under  their 
oontroL  The  plaintlifs  are  composed  of 
nine  partnerships  and  corporations  who  bad 
sold  goods  to  Miller,  and  each  one  of  their 
claims  had  been  reduced  to  Judgmwt  by 
«eparate  proceedings.  They  filed  pleadings 
controverting  the  answera  of  the  garnishees, 
and  the  parties  entered  into  a  stipulation, 
which,  as  appears  from  appellants'  abstract^ 
was  as  follows:  'The  stipulation  shows  that 
the  plaintlifs  and  defendants  agreed  that  an 
action  in  equity  be  commenced  by  the  plaln- 
tlfCs  to  settle  the  matters  in  controversy,  aris- 
ing In  the  several  cases  of  the  plalntiffn 


against  O.  W.  MIUm:  and  these  defendants, 
as  garnishees,  upon  the  pleadings,  contro- 
verting th^  answers,  given  by  said  gar- 
nishees, in  Bald  garnishment  proceedings,  and 
tliat  said  proceedings  be  continued  until  the 
tenulnation  of  this  suit"  In  pursuance  of 
this  stipulation,  this  action  was  commenced. 
All  the  wholesale  merchant  creditors  imlted 
as  plalntlfTs,  and  set  forth  in  the  petition  the 
grounds  upon  which  they  clalmod  thiit  they 
were  rajtitied  to  priority  over  the  defendant 
Nlcodemus. 

We  will  now  proceed  to  state  the  gronnda 
upon  which  the  plaintiffs  contend  that  they 
are  equitably  eutitied  to  priority.  It  appears 
that  the  defendant  Nlcodemus  is  a  resident 
of  the  state  of  MajylandL  He  is  the  owner 
of  the  Clay  County  Bank,  at  Spenoer,  In  this 
state,  and  said  biuik  has  been  managed,  and 
Its  business  conducted,  by  one  H  N.  Smith, 
cashier.  Whm  Miller  purchased  the  inter- 
est of  his  partners  in  business,  he  borrowed 
mwey  of  Nlcodemus.  These  loans  appear  to 
have  been  at  first  made  by  Nlcodemus  per- 
sonally, and  no  security  was  taken  for  the 
money.  These  loans  were  continued  until 
the  aggr^ate  amount  became  quite  large, 
and  the  matter  appears  to  have  been  taken 
control  of  by  the  bank,  and  security  was  de- 
manded, and  Miller  executed  mortgages  upon 
his  stock  of  goods,  notes;  and  accounts  to 
secure  the  indebtedness.  There  Is  conflict 
in  the  evidence  as  to  when  the  first  mort- 
gage was  given.  Our  reading  of  the  evidence 
leads  us  to  the  conclusion  that  It  la  shown 
by  a  fair  pr^nderance  thereof  that  the 
first  mortgage  was  given  early  in  the  year 
188a  In  the  month  of  October,  1889,  this 
mortgage  was  renewed  by  another,  In  the 
sum  of  $7,600,  and  on  the  20th  day  of  March, 
1890,  another  renewal  was  effected.  At  this 
time  the  debt  had  Increased,  so  that  the  re- 
newed mortgage  was  taken  for  $12,222. 
This  last  mortgage  was  h^d  by  the  bank 
untU  June  16,  1890,  vben  Miller  executed  to 
Nlcodemus  the  bill  of  sale  above  referred  to. 
The  several  mortgages  hdd  by  the  bank  were 
not  placed  on  record,  with  the  exception  of 
the  last  one,  and  that  was  not  filed  for  rec- 
ord until  June  16,  1890,  just  beftw*  the  eze- 
cnUon  of  the  bill  of  sale. 

It  is  claimed  by  the  plaintiffs  that  It  was 
understood  and  agreed  between  the  bank 
and  Miller  that  these  mortgages  should  not 
be  recorded.  It  Is  conoeded  by  the  bank  that) 
there  was  such  an  arrangement  as  to  the 
mortgages  taken  prior  to  the  one  which  was 
dated  March  20,  1890.  It  is  strenuously  oon- 
taided  by  Smith,  the  manager  of  the  bank, 
that  the  omisdon  to  record  said  mortgage 
was  the  result  of  oversight,  and  was  not  in 
pursuance  of  any  arrangement  or  under- 
standing  with  Miller.  We  think  the  evl> 
dence  fairly  shows  that  there  was  the  sam^ 
arrangement  and  understanding  with  r^r^ 
ence  to  this  mortgage  that  Ibere  was  with 
reference  to  those  that  preceded  it  It  la 
true  that  Smith  testtfled  as  a  witness  that 
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ttie  Intention  wu  to  pnt  It  on  record,  but  we 
think,  when  hla  whole  evidence  la  coodd- 
wed,  In  connection  with  the  facts  and  clr- 
eninstiuicee  surrounding  the  trEOsactlon,  It 
janst  t>e  found  that  there  was  more  than 
mere  oversU^t  in  the  mntt^  of  putting  the 
Instrument  on  record.  The  following  is  part 
of  Smith's  testimony  on  his  cross-examina- 
tion: "The  intention  was  to  put  it  on  record 
in  a  very  short  time.  It  was  my  intention, 
if  be  did  not  pay  up  some  of  the  indebted- 
ness, that  I  would  close  him  up.  The  mortr 
gage  was  not  recorded  because  I  overlooked 
It  It  was  simply  an  overright.  It  was  an 
oversight  and  negUgaice  on  my  part,  not  do- 
fng  what  I  should  have  done.  I  simply  put 
It  ofC,  against  my  better  Judgmoit,  from 
time  to  time.  No;  it  was  not  a  pc^tpone- 
ment  of  recording  it,  the  same  as  the  first 
mortgage  was,  because  in  the  first  mortgage 
I  gnesB  there  was  an  naderstandlng  that  the 
fliBt  mortgage  should  not  be  recorded.  The 
mortgage  in  March,  1800,  was  an  entirely  dif- 
ferent one  from  the  first  one."  The  sor- 
roonding  circumstances  were  Uiat  the  mort- 
gages previously  given  were  by  agreement 
withheld  from  record;  and  the  parties  to  the 
transaction  knew  that,  whenever  the  bank 
placed  the  mortgage  on  record.  Miller's 
career  as  a  merchant  was  at  an  end.  He 
oonld  not  have  bought  goods  on  credit  All  the 
property  he  had,  aside  from  his  stock  of 
goods,  did  not  exceed  $500  in  value.  It  can- 
not be  believed  that  any  of  the  parties  enter- 
tained the  idea  that  Miller  was  mich  a  master 
of  Ann  nee  fhat  he  could  operate  a  country 
store  with'  a  mortgage  of  over  f 13,000  oa  his 
stock.  The  plaintiff  sold  the  merchandl.<ie 
upon  which  their  judgments  are  founded  to 
Miller  after  the  first  mortgage  was  given, 
and  before  the  bill  of  sale  was  executed, 
witfaont  any  knowledge  of  the  existence  of 
tlie  mortgages. 

It  Is  charged  that  the  withholding  of  the 
mortgages  from  record  was  a  fraud  as  to 
the  plalntlfTs,  and  this  is  the  principal  ques- 
tion in  the  case.  There  can  be  no  doubt 
that  the  withholding  of  the  mortgages  from 
record,  in  pursuance  of  an  agreement  be- 
tween the  parties,  could  have  but  one  ob- 
ject, and  that  was  to  maintain  the  credit 
of  Miller,  and  lead  parties  with  whom  he 
dealt  to  give  credit  to  him  In  the  belief  that 
he  was  not  a  chattel-mortgage  merchant  In 
such  a  case  It  la  well  settled  that  the  mort- 
gagee cannot  be  permitted  to  Insist  on  the 
validity  of  his  mortgage,  as  against  those 
who  have  given  credit  to  the  mortgagor  un- 
der such  circumstances.  Such  a  transac- 
tion Is  fraudulent  as  to  the  other  creditors. 
It  is  provided  by  section  1923  of  the  Code 
that  "no  sale  or  mortgage  of  personal  prop- 
erty, where  the  vendor  or  mortgagor  retains 
actual  possession  thereof,  la  valid  against 
existing  creditors  or  subsequent  purchasers, 
without  notice,  unless  a  written  Instrument 
-conveying  the  same  la  executed,  acknowl- 
edged like  conveyances  of  real  estate,  and 


filed  for  record  with  the  recorder  of  the 
oounty  where  the  holder  of  the  property  re- 
sides." It  was  held  In  Fox  v.  Bdwards,  38 
Iowa.  216,  that  the  term  "existing  creditors" 
is  not  limited  to  those  who  were  creditors 
when  the  sale  was  made,  but  that  It  applies 
equally  to  those  who  became  creditors  be- 
fore the  [>osseBaion  of  the  property  was 
changed,  the  bill  of  sale  recorded,  or  notice 
given.  That  such  a  transaction  la  fraud- 
ulent as  to  creditors,  see  Grlppen  v.  Fletch- 
er, 56  Mich,  386,  23  N.  W.  Bep.  56;  Talcott 
V.  Crlppen,  52  Mich.  633,  18  N.  W.  Bep.  382; 
Brown  V.  Brabb,  (Mich.)  M  N.  W.  Eep.  403; 
l^iompson  T.  Van  Vechten,  27  N.  T.  682; 
Blennerhasset  v.  Sherman,  105  U.  S.  117; 
Stewart  v.  Beale,  68  N.  Y.  629;  HUderbum  t. 
Brown,  17  B.  M<m.  779;  Standard  Paper 
Co.  T.  Ooenther,  67  Wis.  101,  30  K.  W.  Bep. 
203. 

There  are  several  grounds  upon  which  it 
Is  claimed  by  counsel  for  the  defendants  that 
the  rule  above  announced  should  not  be  ap- 
plied to  this  case.  The  principal  contention 
turns  upon  the  alleged  fact  that  the  taking 
of  the  bill  of  sale  on  the  16th  day  of  June 
was  an  entirely  new  transaction;  that  the 
debt  to  NIcodemtis  was  an  honest  obligation; 
and  that,  being  a  l>ona  fide  creditor,  be  had 
a  right  to  secure  his  claim,  even  If  It  result- 
ed in  the  bankruptcy  of  Miller.  This  is  true 
If  the  bill  of  sale  was  the  only  act  of  Nice- 
demns  which  prevented  the  plaintiffs  from 
securing  their  claims.  But  the  bill  of  sale 
could  not  purge  the  several  mortgages  of 
their  fraudulent  character.  The  mischief 
was  done  by  withholding  the  mortgages 
from  record.  It  Is  fair  to  presume  that,  if 
the  mortgages  had  been  placed  on  record, 
the  plaintiffs  would  not  have  been  creditors 
of  Miller.  It  is  true,  as  claimed  by  ai^el- 
lants,  that  a  mortgage  withheld  from  record 
la  valid  between  the  parties,  and  there  may 
be  creditors  who  cannot  complain  of  the 
failure  of  another  creditor  to  record  a  mort- 
gage. We  ore  cited  to  the  case  of  Letts- 
Fletcher  Co.  V.  McMasters,  (Iowa,)  49  N.  W. 
Bep.  1036.  It  Is  claimed  that,  imder  the  rule  In 
that  case,  the  taking  of  the  hill  of  sale,  being 
an  Independent  transaction,  and  no  claim 
being  made  by  Nlcodemus  under  the  mort- 
gages, the  relation  of  the  parties  Is  the  same 
as  though  the  mortgage  had  not  been  glveiL 
The  dted  case  is  not  authority  upon  such  a 
state  of  facts  as  this  record  presents.  There 
was  no  evidence  In  that  case  that  the  mort- 
gage was  withheld  from  record  by  an  agree- 
ment to  do  BO,  and  that  the  creditors,  seek- 
ing to  overthrow  the  mortgage,  gave  credit 
to  the  debtor  while  the  unrecorded  mortgage 
was  held  by  the  mortgagee;  and  Standard 
Paper  Co.  v.  Guenther,  supra,  la  cited  as 
being  dlflFerent  In  Its  facts. 

It  is  further  claimed  by  counsel  for  appel- 
lants that  the  evidence  shows  that  the  plain- 
tiffs sold  their  goods  relying  npon  Miller's  own 
statements,  and  without  making  investiga- 
tion as  to  bis  financial  standing,  awl  that 
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th^  made  no  Inquiry  as  to  whether  there 
WM  any  Incumbrance  on  the  goods.  It  ap- 
pears to  be  claimed  that  the  plaintillB.  be- 
fore extending  credit  to  Miller,  should  hare 
inquired  ot  certain  business  men,— bankers, 
real-estate  men,  money  lenders,  and  cashiers 
of  banks,— residing  and  doing  buslnesa  in 
Spencer,  who  knew  that  ]SIiller  was  In  debt 
and  had  mortgaged  his  stock  of  goods.  The 
law  imposes  no  snch  requirement  upon  a 
person  extending  crecUt  to  another.  ITuder 
section  1923  of  the  Code  the  mortgages 
were  Invalid  as  to  the  plalntlfTs  unless  they 
had  notice  of  them.  It  Is  true  that  where 
a  person  In  such  case  Is  "conscious  of  the 
means  of  knowledge,  and  does  not  use 
them,"  he  m^y  be  said  to  have  notice;  and 
he  will  be  charged  with  notice  If  he  de- 
signedly abstains  from  making  inquiry  for 
the  purpose  of  avoiding  knowledge.  Allen 
V.  McCalla,  25  Iowa,  464.  No  such  state  of 
facts  is  to  be  found  tn  this  case.  On  the 
contrary,  the  record  shows  the  following 
correspondence  between  one  of  the  plain- 
tiffs and  H.  N.  Smith,  the  cashier  of  the 
bank: 

"Chicago,  February  14th,  1889.  Dear  Sir: 
We  would  thank  yon  to  inform  us  hereon 
what  you  know  concerning  the  Integrity, 
flnandal  standing,  responsibility,  and  general 
reputation  for  promptness  of  G.  W.  Miller, 
and  the  same  will  be  held  strictly  conflden- 
tial.  Tours,  truly,  Keith  Brothers  &  Co." 

"He  daims  stock  $22,000;  Indebtedness 
(11,500  to  $12,000.  We  believe  he  has  been 
prompt  In  meeting  his  bills  for  goods  pur- 
chased, but  complatos  now  of  slow  collec- 
tions, owing  to  a  failure  of  cro^n  last  sea- 
son. Yours,  K.  N.  Smith,  Cashier,  Febru- 
ary ICth,  1889." 

While  it  was  the  right  of  Smith  to  de- 
cline to  answer  this  letter,  yet,  as  he  did 
answer  It,  why  did  he  not  frankly  say  that 
the  Indebtedness  of  Miller  was  In  the  form 
of  a  mortgage  upon  his  stock  of  goods  to 
the  bank  of  which  he  was  cashier.  It  would 
be  a  most  violent  presumption  to  hold  that, 
If  he  had  done  so,  Eeith  Bros.  &  Co.  would 
have  extended  credit  to  Miller. 

It  Is  further  Insisted  that  this  action  will 
not  lie  because  it  has  been  held  by  this  court 
that  a  creditors'  bUl  In  equity  cannot  be 
maintained  imtll  the  creditor  has  obtained 
a  lien  on  the  property,  and  that  no  lien  was 
created  by  a  garnishment  of  the  mortgagee. 
It  was  held  In  Mooar  v.  Walker,  46  Iowa, 
165,  and  In  McConnell  v.  Denham,  72  Iowa, 
407,  34  N.  W.  Rep.  298,  and  In  Buck-Roiler 
Co.  V.  Merrill,  (Iowa,)  48  N.  W.  Bep.  96, 
that  no  lien  was  acquired  by  an  attachment 
by  garnishment  of  the  person  In  possession 
of  the  property.  In  Claric  v.  Raymond, 
(Iowa,)  50  N.  W.  Rep.  1068,  It  was  further 
held  that  an  action  In  the  nature  of  a  cred- 
itors' bill  in  equity  would  not  lie  before 
judgment  upon  an  attachment  by  garnish- 
ment of  a  person  owing  money  to,  or  having 
property  of;  the  debtor  In  fala  poBBessIon. 


See,  also,  Boyle  v.  Maroney,  73  Iowa,  70, 
35  N.  W.  Rep.  145.  And  the  same  rule  was 
again  announced  In  Raymond's  Case,  upon  a 
second  M^eaL  See  53  N.  W.  Rep.  KS4.  But 
we  have  a  case  here  where  Judgments  were 
obtained  before  the  garnishments  were 
served;  and  the  stipulation  made  by  the  par- 
ties authorized  an  action  In  equity  to  be 
brought,  which  was  done.  The  defendants 
answered,  and,  so  far  as  appears,  no  objec- 
tion was  made  in  the  court  below  as  to  the 
form  of  the  action.  The  court  had  jurisdic- 
tion of  tiie  subject-matter.  The  plaintiffs 
had  the  right  to  assert  their  claims  to  pri- 
ority In  some  form  of  action,  and  objection 
to  mere  matter  of  form  cannot  be  made 
for  the  first  time  In  this  court  The* usual 
method  of  testing  the  validity  of  chattel 
mortgages  and  sales  of  personal  property 
by  creditors,  on  the  ground  of  fraud,  is  to 
levy  an  execution  or  attachment  on  the  prop- 
erty, and  Indemnify  the  sheriff,  and  compel 
the  alleged  fraudulent  purchaser  or  mort- 
gagee to  abandoD  his  claim,  or  replevin  the 
property,  or  sue  for  damages,  and  try  the 
question  In  an  action  at  law;  but  we  do  not 
think  that  course  of  procedure  Is  exclusive, 
especially  where  the  parties  agree  to  test 
the  question  by  an  action  In  equity. 

The  appellees  attack  the  record  In  this 
court  by  a  most  voluminous  motion  and  ar- 
guments. All  of  this  motioh,  but  the  fourth 
ground  thereof,  was  overruled  before  the 
submission  of  the  case.  The  ground  of  the 
m3tion  was  submitted  with  the  case.  It  Is 
a  demand  tluit  the  appeal  be  dismissed,  be- 
cause certain  parts  of  the  evidence,  nam- 
ing them,  are  not  contained  In  appellants' 
abstract,  and  because  all  of  the  evidence 
offered  on  the  trial  is  not  set  out  In  appel- 
lants' and  appellees'  abstracts.  It  Is  not  nec- 
essary that  a  ruling  be  made  on  the  mo- 
tion, as  we  affirm  the  decree  of  the  district 
court.  The  appellants  filed  a  motion  to  tax 
the  costs  of  the  abstract  of  appellees,  and 
of  the  transcript  made  necessary  thereby, 
to  the  appellees,  on  the  ground  that  both 
were  unnecessary,  and  this  motion  is  sub- 
mitted with  the  case.  The  abstract  filed  by 
appellants  contained  135  pages.  It  is  a  fair 
presentation  of  the  evidence,  and  In  fact 
Is  much  more  voluminous  than  necessary. 
At  the  close  of  the  Introduction  of  plaintiffs* 
evidence,  the  defendants  filed  a  written  par 
per,  B^led  "Exceptions  to  the  Evidence 
of  Certain  Witnesses."  This  paper  Is  set  out 
at  length  in  the  a,bstract,  and  contains  13 
pages.  The  plalntlfts  filed  a  like  paper, 
which,  as  abstracted,  contains  19  pages. 
Here  were  32  pages  which  were  wholly  un- 
ncycessary,  and  should  have  been  omitted 
from  the  abstract.  The  abstract  of  the  evi- 
dence Itself,  by  proper  exceptions,  directs 
our  attention  to  all  proper  objections.  The 
appellees'  abstract  was  almost  entirely  un- 
necessary. It  Is  a  docimient  ot  61  pages. 
The  first  16  pages  appear  to  be  a  copy  of 
the  pleadings  without  abstractlDg.  The  re- 
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mwintng  pages  are  mostly  made  up  of  cor- 
recttona  of  the  abstract  of  appellants.  This 
abstract  should  not  have  contained  to  ex- 
ceed 10  pages,  and  appellees  should  not  hare 
stated  in  their  abstract  that  the  two  ab- 
stracts were  not  abstractt  of  all  the  evi- 
dence. The  abstract  of  appellants  waa  real- 
ly all  Uiat  was  necessary  to  present  the 
whole  case.  The  motion  of  appellants  to  tax 
costs  of  the  transcript  to  appellees  is  sus- 
tained, and  all  but  10  pages  of  the  appellees' 
abstract  will  be  taxed  to  appellees.  It  Is 
provided  by  chapter  35,  Laws  1888,  that  "no 
transcript  of  the  record  need  be  forwarded 
to  the  supreme  court  until  a  denial  of  appel- 
lants' abstract  of  the  record  has  been  served; 
and,  if  no  d^ilal  shall  be  made,  no  transcript 
-of  ^e  record  shall  be  required.  If  such  de- 
nial shall  be  entered  without  good  and  suffi- 
cient cause  therefor,  the  costs  for  such  trans- 
eilpt  of  the  record  shall  be  taxed  to  the  par- 
ty making  tiie  denlaL"  We  think  that  there 
was  not  sufficient  cause  for  a  denial  In  this 
case.  The  statute  Is  intended  to  encourage 
the  presentation  of  cases  in  this  court  with- 
out incumbering  the  records  with  transcripts, 
and  we  think  It  should  have  been  done  In 
this  case.  If  the  case  had  been  properly  ab- 
stracted and  presented.  It  would  have  re- 
quired much  less  of  the  time  of  this  court 
to  dispose  of  It  The  decree  of  tbe  district 
wnrt  Is  affirmed. 


OALI/)WAT 't.  OHIGAOO,  B.  L  A  P. 
RT.  CO. 

(Supreme  Court  of  Iowa.  Jan.  81,  1893.) 

-Cakbisbs  or  FussifSBitfl  —  Juhpiko.ihoh  Mot- 
nsa  Tbais — Nbougbsoe — Ikstruotions. 

1.  In  an  action  against  a  railroad  company 
for  personal  injuries,  tbe  evidence  showed  that 
plain tUF  went  upon  the  train  to  accompany  Ills 
wife  and  child:  that  when  the  condnetor  called, 
"All  aboard,"  he  started  to  leave  tbe  train,  bat 
found  the  door  of  the  vestibule  locked;  that  tbe 
brakeman  first  told  him  be  coald  not  get  off, 
.and  that  it  would  break  his  neck,  bat  aftsrwards 
said  to  blm,  "Ton  get  off,"  and  opened  the  door, 
which  he  shut  again  as  soon  as  plaintiff  bad 
passed  through  it  to  tbe  platform  steps.  Plain- 
tiff Jumped  from  the  train,  and  was  lajiured; 
the  train  then  being  in  rapid  motion.  HeU, 
-that  the  evidence  Justified  a  verdict  for  plaintiff. 

2.  McCbiin's  Code,  J  6203,  which  makes  it 
a  misdemeanor  to  set  off  a  moving  train  "with- 
oat  the  oonsent  of^ tbe  person  haTiog  the  same 
in  cha^,"  does  not  apply  where  there  Is  evi- 
dence tnat  tbe  person  leaving  tbe  tnia  acted 
with  the  consent  of  the  brakeman, 

3.  Where  the  graeraj  management  of  a 
train  is  vested  in  tbe  conductor,  and  the  brake- 
men  are  under  tiia  authority,  and  there  is  a 
conflict  In  the  evidence  as  to  the  exact  powers 
and  duties  of  tbe  brakemu,  it  is  prmer  to 
ieaTO  to  the  jitry  the  question  whether  a  Drake* 
nun  had  auuiority  to  consent  to  a  passenger's 
•leaving  the  train  while  In  motion. 

4.  It  is  prmer  to  instruct  tbe  Jury  that 
"neg&^aee  consists  in  the  doing  of  something, 
«r  the  omitting  to  do  something,  which  a  vexwaa 
■of  ordinary  prudence  and  care  would  not  have 
done,  or  woold  not  have  omitted  to  do^  under 
lika  or  similar  drcmnstances." 

6.  Whwe  the  question  of  tbe  brakeman's 
authority  is  fnlly  submitted  to  the  jDry,  It  Is 
ipTOper  to  Initmot  tiiem  that  if  the  orakeman 


told  plaintiff  a  falsehood  as  to  the  position  of  tiie 
train,  and  this  deceived  tbe  plaintiff  as  to  its 
speed.  It  might  excuse  the  pliUntiff*s  rashness  in 
Jumping  from  the  tndn  when  in  motion. 

Appeal  from  district  court,  Appanoose  conn. 
ty;  B.  Li,  Barton.  Judge. 

Action  to  recover  for  personal  Injories  re- 
ceived  plaintiff  by  Jnmplng  from  one  of 
d^endant's  paas^iger  trains  while  In  motion, 
because,  as  is  alleged,  of  his  bdng  willfully 
and  negligently  urged  and  compelled  by  de* 
fendant's  brakeman  to  do  so.  Defendant  an- 
swered, denying  every  allegation  in  the  peti- 
tion. The  case  was  tried  by  a  Jury,  and  a 
verdict  for  plaintiff,  and  answer  to  certain 
Interrogatories,  retained.  Judgment  was  al- 
tered on  the  verdict  Defendant  appeals. 

Cummins  &  Wright,  T.  S.  Wright,  and  Tan- 
nehUl,  Vermillion  &  Vermillion,  tor  appel- 
lant Oea  D.  Porter,  for  appellee. 

GIVEN.  J.  1.  Appellant  contends  that  the 
evidence  fails  to  show  negligence  on  the  part 
of  the  defendant,  and  that  It  does  show 
negligence  on  the  part  of  the  plaintiff,  direct- 
ly contributing  to  the  Injury  complained  of. 
These  Inquiries  Involve  a  careful  considera- 
tion of  the  petition  as  to  the  negligence 
charged,  and  of  the  evidence  relied  upon  to 
support  that  charge.  The  following  facts, 
ti-om  which  there  is  no  dispute,  will  enable 
us  to  better  understand  the  evidence  as  to 
negligence.  There  Is  no  question  put  that  <m 
the  morning  of  October  14,  1890,  plaintiff's 
wife  took  passage  on  defendant's  passenger 
train,  bound  west,  at  Centerville,  at  4:45. 
That  she  had  with  her  a  child  aged  about 
five,  and  two  or  three  parcels.  On  the  ar- 
rival of  the  trahi  from  the  east,  plaintiff  and 
his  wife  went  immediately  Into  one  of  the 
cars;  she  carryli^  the  parcels,  and  he  follow- 
ing with  the  child.  The  car  behig  pretty  well 
filled  with  passengers,  they  passed  along  to 
about  the  middle  of  tbe  car,  when  plaintiff, 
heating  the  call,  "All  aboard,"  set  the  child 
down,  and  hastened  to  the  door  by  which  he 
entered,  for  the  purpose  of  getting  off  the 
car.  That  he  Jumped  off  the  car  when  mov- 
ing at  about  20  miles  an  hour,  and  was  vio- 
lently tiirown  to  the  ground,  and  his  arm 
broken.  The  tralp  was  what  is  known  as  a 
"Vestibule  Tr^,"  with  doors  on  the  right 
and  left  of  each  car  platform,  hi  addition  to 
those  in  the  end  of  each  car.  The  train  was 
stopped  for  about  two  minutes  at  the  station, 
and  at  the  time  of  the  accident  it  was  yet 
dark.  It  Is  alleged  In  the  petition  as  follows: 
"When  the  plaintiff  reached  the  door,  found 
said  door  locked,  and  bis  exit  prevented,  and 
the  brakeman  on  tbe  said  train  refused  t» 
let  the  plaintiff  out  and  the  brakeman  was 
informed  by  said  plaintiff  that  he  would  ride 
to  the  next  station,  whereupon  the  said 
brakeman,  willfully,  negligently,  and  with- 
out cause,  opened  the  door.  Informed  the 
plaintiff  that  the  train  had  not  yet  left  the 
depot  tiiat  he  could  safely  and  easily  get  off, 
and  urged  and  comjielled  the  plaintiff  to  at- 
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tempt  to  get  off  the  train.  That  the  plaintiff 
believed  the  statement  that  the  brakeman 
told  him  to  be  true,  and  when,  In  attempt- 
ing to  alight  from  said  train,  was  tiirown  vio- 
lently to  the  ground,  breaking  the  arm  of 
plaintiff,  and  violently  stunning  him.  That 
told  statement  so  made  by  the  brakeman 
was  false,  bnt,  It  being  d&tk,  the  plaintiff  was 
unable  to  see.  In  truth  and  in  fact,  the  train 
had  left  the  depot,  and  was  running  at  the 
rbte  of  thlr^  miles  an  hour,  unknown  to  the 
plaintiff,  and  well  known  to  the  defendant's 
brakeman,  who  well  knew  all  the  facts,  bnt 
willfully  urged  and  compelled  the  plaintiff  to 
aU^t  from  said  train;  the  plaintiff  using  due 
care  on  his  part"  There  Is  a  ma^ed  conflict 
In  the  evidence  for  plaintiff  and  for  defend- 
ant as  to  what  was  sold  and  done  at  the 
times  plaintiff  got  on  and  off  the  car.  The 
only  evidence  on  behalf  of  plaintiff  as  to 
what  occurred  at  those  times  Is  his  own.  As 
the  jury  had  a  right  to  r^ect,  as  not  entitled 
to  credit,  the  conflicting  testimoi^  introduced 
defendant,  and  to  accept  as  true  that  of 
plaintiff,  and  find  their  verdict  thereon,  we 
must  look  to  plaintiff's  testimony  alone  in  de- 
termining whether  there  is  evidoice  to  sus- 
tain the  verdict  as  to  negligence  <m  the  part  of ' 
defendant,  and  care  on  the  part  of  pl^tlff. 
The  plaintiff  testified.  In  substance,  as  fol- 
Ifnra:  He  states  that  when  they  came  to  a 
car  a  brakeman  standing  with  a  lantern  said: 
***What  poiDt  are  yon  going  to?*  I  aa^  'She 
la  gobig  to  Horton,  iranMH,  imt  I  am  not  go* 
fag.'**  That,  when  he  returned  to  tiie  door 
to  get  oat,  "I  could  not  open  it  It  was  fas- 
tened. The  same  brakeman  was  standing  on 
tiie  oppostto  platform  from  the  one  I  was 
standing  on.  He  was  standing  In  ttie  door 
that  went  into  the  other  car.  I  told  the 
brakeman  I  wanted  to  get  off;  I  was  not  go- 
ing. He  said,  *If  yon  ain't  going,  yon  have 
no  business  on  here.'  He  says,  'It  Is  my 
{dace  to  help  women  and  children  on  and 
off  the  train.'  I  said,  'Why  don't  you  help 
them,  OxeaT  £te  says  to  me.  'Ton  can't  get 
off,'  and  I  says,  'I  will  go  to  the  next  station 
with  you.  I  am  no  dead  beat  on  here.  I  wUl 
pay  my  way.'  And  when  I  told  him  tiiat  he 
opened  those  doors.  I  do  not  know  how  he 
opened  them,  bnt  lie  opened  them,  and 
shored  them  back,  and  he  looked  back,  and 
says:  The  second  hind  car  is  not  Kwaj  from 
the  platform.*  And  he  says:  'You  can  step 
down  on  the  lower  step,  and  Swap  far 
enough  so  that  tiie  train  w(m*t  hit  yoti,  and 
yon  will  be  all  right'  Betbre  I  stuped 
down  on  the  steps,  I  says  to  him,  'Pull  the 
bdl,*  and  he  either  said  he  could  not  or 
would  not,  and  s^,  'Ton  get  off;*  and  I 
started  down  the  st^M,  and  when  I  got  down 
on  the  Bec(nid  stop  he  closed  the  doors  be- 
hind me,  and  that  tonied  the  lantern  light  off 
at  me.  I  conid  see  the  ground  when  he  bad 
the  lantern  there,  bat  could  not  when  he 
dosed  the  doors.'*  He  further  states  that 
he  could  not  tell  at  that  time  whether  Uie 
train  had  any  more  than  left  the  depot;  that 


It  did  not  appear  to  be  going  fast;  and  that, 
when  the  brakeman  told  him  to  jump  far 
enough  so  that  the  train  would  not  hit  him, 
he  said  it  would  be  all  right  Upon  cross-ex- 
amination he  stated  that  It  waa  not  over  two 
or  three  minutes. fiwm  the  time  be  tried  to 
open  the  door  until  the  brakeman  opened  It 
"When  he  opened  the  door,  and  after  be  told 
me  to  get  off,  I  stepped  down  onto  the  sec- 
ond step.  Did  not  see  any  platform.  I  looked 
to  see  whether  the  second  hind  coach  had 
left  the  platform.  I  stood  on  the  steps  about 
a  minute.  Do  not  tblnk  I  stood  there  a  min- 
ute." "After  I  got  on  the  steps,  he  said  'Get 
off,*  and  then  I  Jumped.  He  told  me  before 
he  opened  the  door  that  It  would  break  my 
neck."  On  re-examinatim  he  stated  that  he 
did  not  mean  that  he  was  <m  the  lower  step 
a  minute.  "I  meant  on  the  platform."  Mr. 
Bradley,  called  by  plaintiff,  testified  that  he 
got  on  the  same  car  after  It  was  moving,  and 
met  plaintiff  about  two  steiw,  or  three.  Inside 
the  car,  going  towards  the  door;  that  he 
went  to  the  door  witness  came  In  at.  and  that 
the  door  was  open  when  he  came  in.  The 
only  other  witnesses  called  by  the  plaintiff 
In  chief  were  bis  wife,  who  corroborated  him 
OS  to  what  took  place  on  their  going  onto  the 
car,  and  Dr.  Stephenson,  as  to  the  extent  of 
the  Injury.  In  rebuttal  William  Trigg  and 
W.  M.  Fawcett  were  called,  as  to  the  dutlea 
of  brakem^;  and  plaintiff  and  his  wife  were 
recalled,  as  to  the  identity  of  the  brakeman. 
Tbey  testified  that  it  was  another  than  the 
(me  who  testified  for  defendant.  Mr.  Brad- 
Ufy  was  recalled,  but  gare  no  different  or  ad- 
dltlmal  evidence.  The  testimony  on  behalf 
of  defendant  tended  strongly  to  abow  that 
the  defendant  was  not  ne^lgen^  and  that 
the  plaintiff  waa;  but,  for  reasons  already 
stated,  that  ertdotce  need  not  be  fnrtlter 
noticed. 

2.  There  Is  conteoUoa  wSiether  appeilant'a 
brakeman  had  sndi  autliori^  as  that  appel- 
lant Is  bonnd  his  acts  In  the  matter  imder 
consideration.  Fasslnc  that  question,  and  as- 
suming that  be  had,  we  inquire  whether  liia 
acts  and  declarations  as  stated,  so  tend  to 
establish  the  negligence  chai^^ed  as  to  Justly 
the  court  in  submitting  that  questlcHi  to  tha 
Sary  and  in  sastaintng  the  verdict  If  the 
brakeman  hoA  anthority  to  require  the  plain- 
tiff to  get  off  the  car,  it  would  be  clearly  ne^ 
llgence  for  him  to  so  require  under  the  circum- 
stances that  attended  plalntllTs  gettlnc  off. 
The  charge  Is  that  the  brakeman  urged  and 
compiled  plaintiff  to  jnmp  off  the  car,  not  by 
the  use  of  physical  force,  bat  by  giving  Um 
reason  to  b^ere  that  he  was  required  to 
then  leara  the  ear.  Fliintlff  came  to  the  door 
for  the  purpose  of  getting  oft,  and  when  he 
mode  ttiat  purpose  known  the  brakeman  told 
him  he  could  not  get  off;  that  It  would  break 
his  neck.  No  objection  was  made  to  plain- 
tiff's rematolng  on  the  car,  when  he  said  ha 
would  p^  hla  fare,  and  go  to  the  next  sta- 
tSxoL  The  brakeman  opened  the  door,  and 
looked,  and  said:  "The  second  hind  ear  Is  not 
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away  from  the  plntfonn.  Tou  step  down  on 
the  lower  s.ep,  and  jump  far  enough  ao  th^it 
the  train  won't  hit  you.  and  you  are  all  .  Ig'it." 
It  Is  alleged  and  argued  that  this  statement 
wafi  not  true.  PlaintlS  says  that  It  was  three 
or  four  hundred  yards  from  the  depot,  where 
he  alighted.  Considering  the  distance,  the 
a|>eed  of  the  tnUn,  and  the  time  that  Inter- 
Taied  between  the  brakemau's  looking  and 
the  plaintiff's  jumping.  It  seems  highly  proba- 
ble that  the  train  was  as  stated  by  the  brake- 
m^in  when  he  looked.  Before  gobig  down  oq 
the  steps  plaintiff  asked  the  brakeman  to  pull 
the  b^,  and  was  told  that  he  could  not,  or 
would  not  Thwefore,  he  went  down  know- 
ing that  the  train  wonld  not  be  slowed  or 
stopped,  or  at  least  with  no  reflsnn  to  believe 
that  It  wonld  be.  He  must  have  known  that 
the  8i>eed  was  being  increased.  Certainly, 
thus  far,  there  Is  no  evidence  of  compulsion, 
but  It  appears  that,  Immediately  upon  tell- 
ing plaintiff  that  he  could  not  pull  the  b^'ll, 
the  brakeman  said,  "You  get  off,"  whereupon 
plaintiff  started  down  the  steps,  and  the 
braJieman  closed  the  door,  ttereby  shutting 
off  the  light  of  his  lantern  from  the  plaintiff, 
and  learlng  him  to  get  off  in  the  dark.  It 
does  not  appear  whether  the  door  could  be 
opened  from  the  ontslde;  bnt.  be  tliat  as  it 
may,  the  brakeman's  words,  "You  get  off," 
and  his  shotting  the  door,  certainly  tend  to 
show  that  plaintiff  was  required  by  the  brake- 
man  to  leave  the  car,  or  at  least  that  he  had 
reason  to  believe  that  he  was  so  required. 
Appellant  dtes  cases  holding  that  Informa- 
tion, advice,  or  the  expression  of  on  opinion, 
In  such  cases,  by  the  conductor,  does  not 
amount  to  a  reqirirement  In  the  words  last 
quoted  there  is  neither  Informition,  advic?, 
nor  opinion,  but  a  positive  order,  emphasized 
by  clonng  the  door.  The  case  is  unlike  Unil- 
sey  V.  Railway  Co.,  G4  Iowa.  407,  20  N.  W. 
Rep.  737,  and  Vlmont  v.  Railway  Co.,  71 
lows,  58.  32  N.  W.  Rep.  100.  In  the  former 
the  brakeman  told  the  passenger,  if  he  wjb 
going  to  get  off,  "You  had  better  be  getting 
off.  and  that  quick."  In  the  latter  case  the 
words  were,  "Jump  off  quick,  if  you  are  go- 
'  tog."  This  eonrt  held  that  In  neither  case  did 
the  words  constitute  a  requirement  to  leave 
the  train.  It  was  left  to  the  discretion  of  the 
passi'ngjr  whether  to  do  so  or  not  We  think 
there  was  no  error  in  submitting  the  ques- 
tion of  defendant's  negligence  to  the  jury, 
nor  In  sustaining  the  verdict  upon  that  ques- 
tion. 

3.  Defendant  claims  that  plaintiff  was 
guilty  of  contributory  negligence,  for  two  lea- 
8UU3.  namely,  that  he  had  committed  a  crime 
in  getting  off  the  cars  as  he  did;  auJ  that 
ludependent  of  the  statute,  his  act  was  in  It- 
Kclf  negligence.  Sectlou  2,  c  14S,  Acts  16th 
Gen.  Asscm.,  (section  5203,  McClain's  Code,) 
cuatains  this  provision:  "If  any  person  not 
euiplfiyfd  tliercon,  or  not  an  officer  of  the 
law,  iu  tlie  discharge  of  hLs  duty,  without  tho 
fonseut  of  the  pt-rsnn  hnvlng  the  same  in 
Charge,  8h:ill  get  upon  or  off  ir.y  loconiotlTeen- 
v.54m.w.iu>,6— 29 


glne  or  car  of  any  railroad  company,  while  said 
car  is  In  moUoa,  *  •  *  he  SiuUl  be  gailt/ 
of  a  misdemeanor.'*  In  Itaben  v.  Railway 
Co.,  74  Iowa,  733.  34  N.  W.  Rep.  621,  this 
court  held  that  If  the  platotifTs  act  In  getting 
from  the  car  was  a  misdemeanor,  under  said 
section  2,  she  cannot  recover,  and  that  In  or- 
der to  recover  she  has  the  biurden  to  prove 
that  she  so  alighted  with  the  consent  of  the 
conductor,  thus  showing  tliat  her  act  was  not 
forbidden.  There  Is  evidence  tending  to  i>how 
that  plaintiff  acted  with  the  consent  of  de 
fendant's  brakeman.  He  not  only  advised 
plaintiff  how  to  get  off,  but  told  lum  to  do  so, 
and  at  no  time  Interposed  any  objection  to 
his  getting  off.  Defendant  contends  that  the 
brakeman  was  not  in  charge  of  the  car,  and 
therefore  could  not  give  consent  that  would 
excuse  plaintiff's  guilt  or  negligence.  Upon 
this  subject  defendant  Introduced  printed 
rules  35  and  36  of  the  company,  and  the  tes- 
timony of  the  conductor  an:l  one  of  its  brake- 
men.  In  rebuttal  plaintiff  Intt'oduced  the  tes- 
timony of  Mr.  Trigg  and  Mr.  Fawcett  Fr  jm 
tMs  testimony  It  appears  quite  clearly  that 
the  general  direction  and  mnnngement  of  the 
train  is  vested  in  the  conductor,  and  that  the 
brakemen  are  under  his  auiUonty.  Thore  is 
a  conflict,  however,  as  to  the  power  and  du- 
ties of  the  brakeman  in  cases  like  this.  We 
think  the  question  whether  this  brakeman 
had  authority  to  couaent  to  the  plaintiff's 
getting  off  the  car  was  pi-uperly  left  to  the 
Jury.  It  is  cei-taiiily  very  clear  that  If  plain- 
tiff Jumped  from  that  car  as  he  did,  volun- 
tarily, he  was  guilty  of  negligence,  and  in 
such  case  It  would  be  the  duty  of  the  court 
to  80  declare,  as  a  matter  of  law.  If  he  did 
not  do  so  voluntarily,  but  In  obedience  to  the 
order  of  the  person  In  charge  of  the  car,  or 
under  circumstances  that  warranted  him  In 
believing  that  he  was  required  to  then  get 
off  the  car  by  the  person  in  charge,  it  be- 
comes a  question  of  fact  whether,  under  all 
the  circumstances,  he  was  guilty  of  negli- 
gence in  obeying  the  order.  Herman  v.  Rail- 
way Co.,  7fi  Iowa,  161,  44  N.  W.  Rep.  208, 
is  not  in  point  In  that  case  It  was  clnlmed 
that  the  conductor  had  commanded  the  plabi- 
tiff  to  Jump  off  the  train.  The  plaintiff  testi- 
fied that  some  person  told  him  so,  and  the 
court  held  that  there  was  no  evidence  that 
it  was  the  conductor.  There  was  no  error  In 
submitting  the  question  of  contributory  negli- 
gence, nor  In  giving  the  instructions  Nos.  11, 
12,  and  13. 

4.  At  the  close  of  the  testimony  for  the 
plaintiff,  In  chief,  the  defendant  moved  for  a 
verdict  upon  the  ground  that  there  was  no 
testimony  to  support  a  verdict  for  the  plain- 
tiff, that  it  showed  contributory  negligence, 
and  that  plaintiff  was  guilty  of  a  misdemean- 
or. Appellant  contends  tluit  this  motion 
should  have  been  sustained,  for  the  reason 
that  plaintiff  had  offei'ed  no  evidence  as  to 
the  duties  or  authority  of  the  brakeman.  We 
have  already  held  that  the  question  of  con- 
tributory negllcence  was  properly  submitted 
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to  the  jury  upon  the  whole  eTldence.  The 
evidence  for  plalntlfT  tended  to  show  that  the 
brakeman  was  at  the  time  In  charge  of  the 
car,  and  that  he  not  only  consented  to  but  re- 
quired the  plaintiff  to  Jomp  from  It  With 
this  evldmoe  on  behalf  of  the  plaintiff,  there 
was  no  error  In  oTermllng  defendant's  mo- 
tion. 

5.  Appellant's  remaining  complaint  Is  of 
certain  paragraphs  of  the  charge  of  the  court. 
Hie  sixth  Is  as  follows:  "Xegllgence  consists 
In  doing  something,  or  omitting  to  do  some- 
thing, which  a  person  of  ordinary  pmdence 
and  care  would  not  hare  done,  or  would 
not  have  omitted  to  do,  nnder  like  or 
similar  drcumstancea"  Appellant  cites 
Pmmylranla  Co.  v.  Marlon,  104  Ind.  239. 
8  N.  B.  Bep.  8T4;  and  contends  that  this 
inatmctlon  makes  the  negligence  of  the 
plaintiff  to  depend  on  the  question  whether  a 
person  of  ordtnaiy  prudrace  would  have  done 
the  same  thing.  As  said  In  the  case  dted, 
"the  formula  used  Is  that  frequently  adopted 
In  attempting  to  define  'nenfUgonce.'  **  It  Is 
there  said:  "Whether  the  plaintiff  was  negli- 
gent or  not  depended  upon  the  particular 
fftcta  admitted  or  satisfactorily  proved  in  the* 
case."  This  Instmction  does  not  Ignore  the 
fncta,  but  makes  them  the  very  groundwork 
of  the  Inquiry.  True,  "the  moat  prudent  men 
erenotalways  exempt  from  carelessness,  and, 
when  actually  ne^lgent,  the  law  charges  the 
'Same  consequences  to  tlioh*  nrgllgi>nt  conduct 
ms  to  similar  condwt  In  others.*'  But  theru  is 
no  better  standard  by  which  to  measure  the 
acts  of  men,  as  to  negligence,  than  to  ask 
what  persons  of  ordinary  pmdence  and  care 
would  hare  done  imder  the  same  drcum- 
Btances;  and  such  Is  the  ntle  of  thla  Instruc- 
tion. The  tenth  instruction  is  complained  of 
because  it  tells  the  Jury  tlmt  if  tlie  brakeman 
told  the  plaintiff  a  talsebood  as  to  Avhere  the 
train  was  at  the  time,  and  this  deceived  the 
plaintiff  as  to  the  ^ced  of  the  train.  It  might 
excuse  the  rashness  of  plaintiff.  In  other 
paragraphs  the  question  of  the  brakemon's 
authority  was  fully  fnbmltted,  and  In  connec- 
tlott  with  thom  the  tenth  p  :ragraph  is  correct. 
The  third  and  fonrUi  p.iragraphs  are  cilti- 
dsed  08  too  general,  and  not  coiitlnel  to  the 
lasues,  in  that  they  are  not  restricted  to  the 
n^lgence  charged.  The  negligence  charged 
warn  plainly  set  out  In  a  preceding  Instruction, 
and  these  Instructions  must  have  been  under- 
stood as  referring  to  that  cbnrge.  We  do  not 
discover  any  errors  from  which  the  judgment 
of  the  district  court  should  be  tUstnrbed.  and 
die  same  Is  therefore  affirmed. 


UAHASKA  COUNTY  STATB  BANK  t. 
CBIST  et  al. 
(Saprsme  Court  of  Iowa.  Jan.  SO,  1893.) 
AcnoH  03I  Note— IxBTKL'CTioNs— Obobs  Pbtrumc 

— VeN  UK— PLB  ADI XO. 

1.  In  action  by  an  indorsM  of  a  note 
against  the  maker,  the  coort  charged  that  the 


hoHer  of  a  note  Indorsed  by  the  payee  is.  In  the 
absence  of  evidence,  presumed  to  be  a  litMder  in 
good  faitb,  and  entitled  to  recoTer  thereon;  and 
also  that,  if  the  plaintiff  received  the  note  in 
good  faith,  before  maturity,  as  collateral  se- 
curity for  a  loan  to  the  payee,  and  If  the  loan 
was  still  onpaid,  the  plaintiff  was  entitled  to 
recover.  Bad,  that  the  instructioos  were  not 
conflictiDg,  and  the  latter  did  not  cast  on  the 
plaintiff  the  burden  of  proving  that  ha  received 
the  note  In  good  faith. 

2.  Where  a  bank  receives  tnm  (nw  of  its 
customers  an  unmatured  note  as  collateral  se- 
cnrltr  for  a  loan  from  the  bank,  the  facts  that 
the  bank  has  been  in  the  habit  of  recdvins 
notes  from  each  cnstomer  as  collatraal,  and 
that  collections  made  on  such  collaterals  were 

I  credited  to  the  cuatomer,  who  was  sometimes 
)  penmtted  to  check  against  such  credits  In'  glT- 
Ing  other  notes  to  replace  those  paid,  do  not 
show  that  the  bank  was  not  a  bona  fide  holder 
of  such  note. 

3.  Code,  8  2663  provides  that  defense  to  a 
cross  petition  "shall  oe  made  in  the  time  and 
manner  prescribed  In  regard  to  the  origlBal  pe- 
tition." Hild  that,  where  the  original  action  la 
brought  in  the  proper  coanty,  a  defendant  to 
the  cross  petition  has  no  right  to  have  the  plaoe 
of  trial  of  the  issue  as  to  him  changed  to  th» 
county  of  his  reBidence, 

4.  An  ameudment  to  a  pleading  may,  by 
reference  to  the  original  pleading,  Incorporate 
its  allegati(His  in  the  amended  pleading,  even 
thou;rh  the  original  pleading  was  stricken  fn»n 
the  61ee  before  the  amendment  was  filed. 

Appeal  frwn  district  court,  Hamilton  coun- 
ty; S.  M.  WeavM,  Judge. 

Action  to  recover  the  amount  of  a  promis- 
sory note.  Defendants  Crist  and  Smith  plead 
a  failure  of  oondderation,  and,  in  a.  cross 
petition,  demand  Judgment  against  th^r  co- 
defendants,  Springer  &  WiUard.  There  was 
a  trial  by  Jury,  and  a  verdict  and  Judgment 
in  favor  of  Crist  and  Smith,  against  the 
pliilutlff  and  their  oodefendants.  The  plain- 
tiff and  Springer  &  Wlllard  appeal. 

W.  J.  Covll  and  Seevers  &  Seevera,  for  ap- 
pellants. Hyatt  &  Hyatt  and  Martin  A 
Wamboch,  for  appdlees. 

BOBINSON,  O.  J.  On  the  22d  day  of  Feb- 
ruary, 18S8,  Crist  and  Smith  purchased  of 
Sprlngei:  &  Wlllard  a  stallion,  named  "Bos- 
co,"  for  the  agreed  price  of  91.^.  and  In 
payment  therefor  gave  them  $500  in  money, 
and  the  note  in  suit  The  note  was  payaUe 
on  the  1st  day  of  May,  1889^  at  Webster 
City,  Iowa,  with  Interest  thereon  at  6  per 
cent  per  fiTimiTn.  At  the  time  of  the  pur- 
chase, and  as  a  part  of  the  transaction,  the 
parties  thereto  entered  Into  an  agreement  In 
wilting,  which  provided  that,  If  the  horse 
proved  not  to  be  a  reasonably  sure  foal  get- 
ter, the  a^er  should,  at  the  option  of  the 
buyers,'  refond  the  money  paid;  or,  If  the 
horse  was  returned  as  sound  and  In  as  good 
•ondltton  as  when  sold,  to  replace  him  vritL 
another  horse.  The  agreement  further  pro- 
vided that  the  horse  sold  should  not  be  ocm- 
atdered  as  fully  tested  until  he  had  been  k^t 
by  the  buyers  one  year  from  the  beginning 
of  the  first  seaaon  after  the  saje,  and  12iat 
the  bhyera  should  make  to  the  sellers  a  writ- 
ten monthly  statement  of  the  services  ten- 
dered  by  the  hone,  his  condition,  and  the 
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name  and  adclreSB  of  tbe  owners  of  the 
mares  served.  The  horse  was  used  during 
the  season  of  1888,  but  on  the  2d  day  of 
April,  1889,  it  was  returned  to  Springer  & 
Winard,  \rlth  the  claim  that  he  had  not 
prored  to  be  a  reasonably  sure  foal  setter. 
An  attempt  -was  made  to  effect  a  settlement 
under  the  terms  of  the  agreement  but 
failed.  The  note  was  transferred  to  plaln- 
tilT,  and  this  nation  was  commenced  to  re- 
cover the  amount  for  which  It  was  given. 
The  dafendantB  Orlst  and  Smith  admitted  the 
maUng  of  the  note,  bat  pleaded  the  agree- 
ment nnder  which  It  was  taken;  that  they 
have  compiled  with  the  requlreznents  of  the 
agreement  on  th^  part,  and  are  entitled  to 
a  retnm  of  the  note;  and  that  piwinww  took 
tt  vith  knowledge  of  Ibeir  rights.  In  a 
counterolshn  they  demand  a  retam  of  Ibe 
note.  In  their  oroes  petition  they  plead  the 
foots  involred  In  llie  pniGhaae  of  the  horse, 
including  the  agreement  for  Its  retnm,  and 
the  repayment  of  the  purchase  price,  and  al* 
lege  that,  when  they  returned  the  horse. 
Springer  A  WUlard  were  the  owners  of  tihe 
note  hi  salt,  and  agreed  to  retam  It,  bat 
thereafber  omspired  wltii  plaintiff  to  tranaCer 
the  note  to  It,  for  the  pnrpoae  of  attddlng  the 
defense  wlilch  then  existed,  as  against  the 
payees;  that  plaintiff  was  at  the  time  folly 
tnfiotined  In  retard  to  sooh  defense,  and  took 
the  note  carrying  ont  a  oorrapt  agreemoit 
with  Spitaiger  &  Willaid  to  deprive  Crist  and 
Smith  of  their  right  of  d^ensa.  Judgment 
Is  demanded  In  the  cross  petition  against 
Springer  ft  WUlatd  tbr  the  som  ot  |600, 
with  Interest  therem  at  0  per  cent  fnan  the 
date  of  the  sate,  for  the  sorrender  of  the 
note  in  suit,  or,  in  the  event  of  a  recovery 
tho^on  by  plaintiff,  tfa^  for  a  Uke  recovery 
against  Springer  &  WUlard.  The  district 
conrt  rendered  judgment  against  plaintiff  for 
costs,  and  in  favor  of  Otist  and  Smith,  and 
against  Springer  &  WUlard.  far  the  sum  of 
96^65,  and  costs. 

L  ^e  plaintlfl  concedes,  for  the,  purposes 
of  this  ai^eal,  that  Crist  and  Smith  cstab- 
hshed  a  good  def^iae  to  the  note  as  against 
the  payees,  but  insists  that  it  acquired  the 
note  in  good  faith,  for  a  valuable  considera- 
tion, before  maturity,  and  that  the  defense 
established  Is  not  available  against  it.  Offi- 
cers of  plaintiff  testified  that  It  aoqnlred  the 
note  in  suit,  with  other  notes  on  the  9th  day 
of  April.  1^88,  as  collateral  security  for  a 
loan  of  ^0,000,  made  on  that  day  to  Springer 
&  WUlard,  which  has  not  been  paid;  that 
the  bonk  had  no  knowledge  of  any  defense 
to  tb»  note,  nor  of  the  right  of  the  makws 
to  Us  retnm  In  any  event,  but  took  the  note 
in  good  t»lthr  in  the  otdliury  ooarse  of  boal- 
nesB.  It  was  negotiable  in  form,  and  in- 
dorsed in  .blaiUc  when  transferred  to  the 
bank.  The  court  charged  the  jury  as  td.- 
lowa:  **(4)  *  *  *  In  the  absence  of  evi- 
dence, ttie  holder  of  a  promissory  note,  In- 
dorsed by  the  person  to  whose  order  It  Is 
mads  paymUe^  la  preamned  to  be  a  hcdder  in 


good  falOi,  and  entitled  to  recover.  SotA 
presampUon  may  be  rebutted  or  overcome 
by  evidence  from  trtiich  the  Jaxy  brieves 
either  that  the  note  was  trai»ferred  the 
payee  after  due,  or  that  the  party  to  whom 
it  was  transferred  took  it  with  notice  of  the 
d^ense  thereto.  (B)  Thus  yoa  will  observe 
that,  ttt  ct&er  to  defeat  a  recovery  by  the 
plaintiff  bank,  it  Is  incnmbent  on  the  defend- 
ants Orlst  and. Smith  to  establish  by  a  pre- 
ponderance of  the  evidoioe— First,  the  troth 
of  the  defense  which  they  have  pleaded 
against  the  note  in  suit;  and,  second,  the 
fact  that  the  bank  ptuchased  the  note  with 
notioe  of  such  defense,  or  that  it  made  such 
pnrdmse  after  the  note  became  due.  If  both 
these  pr(^x>8ltlona  hav^  be^  so  established, 
then  plaintiff  cannot  recover;  bat;  tf  either 
propOBiti6n  has  not  been  so  established,  then 
plaintiff  will  be  Mitltled  to  your  verdict  for 
the  full  amoont  of  the  note  in  suit  *  *  * 
(8>  If  yoa  find  from  the  evidence  that  the 
plaintlfl  bank  received  the  note  in  good  faith, 
and  before  It  was  doe,  as  a  ctdlateral  security 
for  a  loan  made  to  Springer  &  WUlard,  and 
that  said  loan  Is  still  nnpaid,  then  plaintiff 
wQl  be  entitled  to  a  verdict;  that  is,  the 
h(Mer  of  a  note  as  collateral  seoority  for 
the  payment  of  a  loan  made  at  the  time  the 
fxiUateral  security  is  deported  Is  to  be  treats 
ed  as  a  purchaser,  and  If  he  receives  such 
oollateial  In  good  faith,  and  before  due,  he 
hdda  it  free  tvom  the  d^nses  to  which  It 
would  be  liable  in  the  hands  of  original 
holders  to  the  same  extent  as  has  already 
been  explained  In  the  preceding  paragrapna 
*  *  •"  It  is  said  that  the  last  paragrai^ 
quoted  is  In  conflict  with  the  other  two,  and 
that  It  is  erroneous,  for  the  reason  that  it 
placed  the  burden  upon  plaintiff  of  proving 
chat  it  was  a  holder  in  good  faith  of  the 
note.  We  do  not  think  the  paragraph  was 
intended  to  have  the  interpretati<ni  given  it 
by  plaintiff,  nor  that  the  jury  so  under- 
stood it  The  differoit  portions  of  the 
charge  must  be  oonstnied  together,  and. 
when  that  la  done,  It  Is  dear  that  the  jniy 
were  told  that  one  who  takes  a  note  as  col- 
lateral security  for  a  loan  made  at  the  time 
It  was  taken  is  to  be  treated  as  a  purchaser, 
and  that,  if  idaintiff  so  took  the  note  In  suit 
the  presumption  Is  that  it  was  taken  in  good 
faith,  and  that  plaintiff  was  entitled  to  re- 
cover, and  that  the  burden  of  defeating  a  re- 
covery by  proving  the  d^ense  pleaded  was 
upon  the  makers  of  the  note. 

It  Is  further  contended  that  Orist  and 
Smith  wholly  failed  to  establish  a  def^ise  to 
the  note  as  against  the  plaintiff,  and  we  are 
of  the  opini<m  that  this  Is  true.  The  testi- 
mony of  officers  of  the  plaintiff,  corroborated 
by  Springer  &  WUlard,  Is  that  the  note  was 
taken  In  good  faith,  In  the  ordinary  course 
of  business,  as  collateral  security  for  a  loan 
then  made,  and  as  yet  impald;  that  the  note 
was  so  taken  more  than  a  year  before  It  was 
due,  before  Its  makers  knew  or  suspected 
that  the  horae  would  not  prove  to  be  aatla£ac> 
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toz7,  and  without  knowledge  of  the  agreo- 
ment  under  which  he  waa  sold.  It  Is  said, 
howerer,  that  the  couise  of  dealing  between 
plaintiff  and  Springer  &  WlUard  was  not 
that  generallr  pursued  with  other  pexsona, 
and  tiiat  the  collateral  notes  were  treated  as 
the  property  of  Springer  &  Wlllard.  It  ap- 
pears that  they  had  been  engaged  In  the  busi- 
ness of  importing  and  selling  horses  for 
many  years,  and  prior  to  Aprtl*  tbe 
plaintiff  had  been  In  the  haUt  of  baying  pa- 
per from  them,  and  also  receiving  it  as  col- 
lateral security  for  loans  made  to  them, 
which  amounted  In  the  aggr^ate  to  about 
$SOJOOO.  Amotmts  received  In  payment  of 
collateral  notes  were  placed  to  the  credit  of 
Springer  &  Wlllard,  and  they  were  some- 
times permitted  to  check  against  such  cred- 
its by  giving  other  notes  to  replaxse  those 
paid.  Tb.6  fact  that  credit  was  given  to  them 
on  account  for  collateral  notes  paid.  Instead 
of  indorsing  tiie  payments  on  tJieir  Indebt- 
edness to  the  plaintiff,  did  not  change  the 
character  <d  the  collateral  notes,  nor  release 
the  money  received  thereon  from  liability  for 
the  payment  of  the  debt  for  which  the  col- 
laterals were  deposited.  The  balances  from 
the  money  so  received  which  sometimes  ap- 
peared <m  the  books  of  the  bank  In  ftLTor  of 
Springer  &  Wlllard  were  at  all  times  sub- 
ject to  the  ri^t  of  plaintiff  to  appropriate 
them  in  payment  of  the  debt  to  secure  which 
tlie  collaterals  were  deposited,  and  Springer 
ft  Wlllard  had  no  xl^t  to  check  against  such 
balances  excepting  as  they  acquired  It  by 
depositing  new  paper  in  lien  of  the  collater^ 
als  which  bad  been  paid.  Whether  precisely 
that  method  of  doing  business  had  been 
adopted  with  any  other  customer  of  the  bank 
Is  immaterial,  for  It  was  not  resorted  to  on 
accoimt  of  any  supposed  defect  In  the  notes 
fomlsbed  as  security,  nor  to  avoid  any  de- 
fense which  might  be  made  to  them.  It  was 
sanctioned  by  long-established  and  well- 
known  business  usage,  which  Is  especially  ap- 
I>licable  where  a  loan  Is  secured  by  collater- 
al notes  which  mature  at  different  times,  and 
before  the  loan  becomes  due.  ^!mith  clnlms 
that,  y/bea  the  horse  was  returned,  Wlllard 
led  him  to  think  that  the  note  was  then  in 
his  possession;  but.  If  he  had  then  stated  ex- 
plicitly that  he  had  the  note,  It  would  not 
have  affected  the  rights  of  plaintiff,  for  the 
uncontradicted  evidence  shows  that  the  note 
was  transferred  to  plaintiff  in  April,  1888, 
and  that  it  was  not  thereafter  In  the  pos- 
session of  Sprtuger  &  Wlllard.  The  most 
that  can  be  claimed  in  regard  to  what  Wll- 
lard said  was  that  flie  note  would  be  surren- 
dered to  Crist  and  Smith  In  a  certain  con- 
tingency, but  that  could  have  been  done  only 
by  first  obtfdnlng  the  note  from  plaintiff.  It 
Is  said  it  should  be  presumed  that  plaintiff 
was  told  of  the  agreement  under  which  the 
note  was  taken,  and  that  the  agreement  and 
note  were  kept  together.  There  Is  nothing 
In  tiie  record  to  authorize  such  a  presomp- 
tlon,  while  uncontradicted  evidence  shows 


that  It  would  be  contrary  to  the  tact  There 
was  no  evidence  of  a  conspiracy  between 
plaintiff  and  Springer  ft  Wlllard,  and  the 
Jury  were  Instructed  to  that  effect  Under 
the  evidence  and  the  charge,  the  verdict  of 
the  Jury  should  have  been  ft»  tiie  plaintiff 
for  the  amount  of  the  note. 

2.  The  cross  petition,  as  originally  filed  by 
Crist  and  Smith,  contained  two  oounts,  the 
second  of  which  was  founded  upon  an  al- 
leged breach  ot  contract  In  regard  to  a  stal- 
lion named  '^Uatador."  A  motion  to  strike 
the  cross  petition  was  sustained,  and  there- 
after Grist  and  Smith  filed  a  pleading 
wMch  contained  the  following:  "The  defend- 
ants J.  M.  Crist  and  a  U  Smith  amend 
their  cross  bill  filed  herein  against  their  co- 
defendants.  Springer  ft  WUlard,  adding  as 
defendants  to  said  cross  bill  the  plaintiff  in 
the  above-entitled  cause.  Mahaaka  County 
State  Bank.  Th^  Incorporated  the  uld 
cross  bill  and  all  the  avermoita  tliereltt,  and 
the  exhibits  thereto  attached  therein,  by  Tt£- 
erence,  and  ask  that  the  same  may  be  con- 
sidered a  part  hereof."  Tbe  pleading  tben 
alleged  that  the  note  In  suit  was  taken  by 
plaintiff  with  knowledge  of  the  agreonent 
under  which  It  was  given,  and  in  pursuance 
of  the  conspiracy  with  Springer  &  Wlllard 
to  which  reference  has  already  been  made. 
A  motion  to  strike  that  pleadhig  from  the 
flies,  on  the  ground  tbat  tiie  original  cross 
petition  could  not,  after  it  was  stricken  out 
by  ordw  erf  the  court  be  amended  or  Incor- 
porated In  a  new  pleading,  and  for  other  rea- 
sons, was  filed  and  sustained.  Prom  that  rul- 
ing an  appeal  was  taken  to  this  court,  which 
rerersed  so  much  of  the  ruUng  as  applied  to 
the  first  count  See  82  Iowa,  67.  47  N.  W. 
Hep.  88&  Springer  ft  Willard»  although  they 
were  named  In  the  petition  as  psrtiee  d^md- 
ant,  did  not  appear  to  it,  and  were  not  served 
with  notice  of  It  by  plaintiff.  "Hiey  were 
served  with  notice  ot  the  cross  petition,  to 
which  they  appeared,  and,  before  answering, 
flied  an  ap^cation  to  (diange  the  place  of  trial, 
as  to  themselves,  on  the  cause  of  actioa  stet- 
ed  in  the  first  count  of  the  cross  petition,  to 
Mahaska  county.  In  siqtport  of  the  applica- 
ti(m  they  filed  an  afildavlt,  vlilch  allowed 
that  they  were  residents  of  that  county,  and 
had  never  resided  nor  been  engaged  In  busi- 
ness In  Hamilton  county,  nor  had  an  office 
or  agency  therein,  and  that  they  were  served 
with  notice  of  the  cross  petition  In  the  coun- 
ty of  thehr  re^ence.  The  application  was 
denied,  and  of  that  ruling  tiiey  complain. 
Section  2603  of  ttxe  Code  Is  as  follows: 
"WhCT  a  defendant  has  a  cause  of  actlm 
affecting  the  subject-matter  of  Uie  acflm 
against  a  codef  endant  or  a  person  not  a  par- 
ty to  the  action,  he  may  In  the  same  action 
file  a  cross  petititm  against  the  <9odefendant 
or  other  person.  The  defendants  thereto 
may  be  notified  as  in  other  cases,  and  de- 
fense tliereto  shall  be  made  in  the  time  and 
manner  prescribed  in  regard  to  the  original 
petition,  and  wiOi  tiie  same  right  <tf  obtaining 
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pra^iloiMl  remedieB  applicable  to  tbe  case. 
The  piwecDtlfHi  of  the  cross  petition  BtaaU 
not  delar  Uw  trial  at  the  original  action  lAai 
a  Judgment  can  be  rendered  tber^  that 
win  not  prejudice  tbe  rl^ts  of  the  parties  to 
the  cross  petMrat"  The  statute  contem- 
plates a  trial  of  tte  tasnes  joined  on  the  cross 
petition  In  the  coort  In  which  the  original  ac- 
tion la  determined.  It  provides  a  means  for 
adjudicating  in  a  single  action  dlfleroitrti^tB 
of  the  defendants  and  otSiers  which  are  af- 
fected by  the  sabJec^matter  of  tiie  Utlgatlon 
whleh  the  plalnOff  baa  instltated.  Tbe  flUng 
of  a  cross  petition  and  tbe  proceedings  there- 
under do  not  ctmstltate  a  ''seiMurate  action/* 
within  the  meaning  of  the  statute,  and  to 
award  a  party  a  separate  trial  In  the  conrt 
of  another  county,  on  the  groimd  of  bis  resi- 
dence tberem,  would  be  contrary  to  its  spirit 
and  Inteot  If  tiie  sidt  Is  properly  brought  In 
one  county,  all  proper  parties  to  the  cross 
petition  may  be  required  to  appear  and  pro- 
ceed to  trial  therein,  although  they  are  resi- 
dents of  another.  It  was  detemdned  on  the 
lint  aiveal  that  the  first  count  ot  tbe  cross 
petiticm  was  properly  filed,  and  that  la  the 
law  of  the  cose.  Tbe  refusal  of  the  conrt  to 
illow  a  diange  of  tbe  place  of  trial  must 
ttierefore  be  sustained. 

&  Tbe  appellants  Springer  &  WUlard  con- 
tend that  Crist  and  Smith  failed  to  make 
monthly  reports  of  tbe  services  of  tbe  borse, 
as  required  by  tbe  agreement  under  wbldi 
tbe  same  was  made,  and  therefore  Oiat  they 
are  not  entitled  to  recover.  In  tfadr  originia 
enws  petition  Ortst  and  Smith  allege  that 
the  provWoa  which  required  such  reports 
was  verbally  widved  by  Springer  &  WUlard 
sfter  tbe  execution  of  thla  agreement  It  la 
said,  however,  tbat»  ibe  orii^al  cross  petition 
having  been  stricken  out,  It  could  not  be  re- 
vived and  Incorporated  In  the  pleadiiiK,  which 
purports  to  be  an  amendment  to  It  hi  tbe 
cmnner  attempted;  and  that,  as  tbe  waiver 
to  pleaded  on^  In  tbe  original  cross  petition, 
and  Is  not  In  terms  referred  to  tn  tbe  amend- 
ment, there  was  no  Issue  In  regard  to  a  waiv- 
er raised  by  the  pleadings  on  which  the  trial 
was  bad.  We  do  not  think  this  claim  la  well 
founded.  A  pleading  once  filed  In  a  cause 
does  not  cease  to  be  a  part  of  tbe  record 
when  a  motlim  to  strike  It  Is  nistalned.  Ah 
thou^  it  tbat  ceases  to  have  any  effect  In 
the  trial  of  the  cause,  considered  alone,  yet 
It  remains  with  the  other  papers  in  the  case, 
and  has  an  existence  for  some  purposes.  In 
such  a  case,  If  the  party  who  filed  the  plead- 
tngs  does  not  wish  to  stand  upon  it,  he  may 
add  to  It  an  ammdment,  and.  when  Uiat  Is 
done  by  proper  reference,  the  pleading  strick- 
en, and  tbB  amendmoit,  to^tber  constitute 
a  new  pleading.  We  oonidude  tbat  a  waiver 
of  the  requirement  for  monthly  reports  was 
dnly  pleaded  in  the  cross  petition. 

4.  It  Is  said  tbat  the  plea  of  waiver  la  not 
sustained.  Hwre  was  evidence  which  tended 
to  dww  the  foDowb^:  After  tiie  agreement 
was  signed,  the  provision  in  regard  to  month- 


ly reports  was  discussed,  and  Orlst  and 
Smith  were  told  that  they  need  not  make 
reports.  The  parties  corresponded  In  regard 
to  the  horse,  and  frequent  reports  In  regard 
to  bis  condition  were  sent  to  Springer  ft  WU- 
lard. They  did  not  ask  for  the  reports,  but, 
when  a  return  of  Uie  borse  vraa  proposed, 
they  demanded  and  recrived  the  Informa- 
tlcHi  which  the  r^orts  would  have  given,  and 
made  an  Investigation  in  regard  to  the  serv- 
Icea  of  tbe  horse.  The  monthly  reports  were 
Intended  to  euiUe  them  to  make  sueb  an  In- 
vest]gatl<m,  and  the  Information  Ibey  re- 
ceived answered  all  the  purposes  of  the  re- 
ports. The  provlBlon  In  regard  to  the  reports 
was  fiH-  tbe  exdusfve  ben^t  ot  Springer  ft 
WUlard.  The  evidence  which  traided  to  ea- 
tabllsh  these  claims  was  in  material  respects 
contradicted  by  Springor  ft  WUlard,  and,  In 
view  of  the  disposition  which  we  make  of  the 
case,  it  would  be  Improper  to  express  any 
opinion  in  regard  to  the  wdght  of  the  evi- 
deooe  on  this  brandi  of  tbe  caB&  It  la  (Hdy 
necessary  to  say  Ibat,  If  the  testtmoi^  given 
In  bei^iaif  of  Grist  and  Smltb  vras  tnie,  ttie 
Jury  were  authorised  to  find  that  the  waiver 
pleaded  was  provot  A  new  consldeiallon 
for  the  waiver  was  not  required.  See  Davis 
T.  BoUnson,  6T  Iowa,  860,  2S  N.  W.  Rep.  280. 

The  app^ees  ask  fbaX  If  Judgment  Is  ren- 
dered against  them,  and  In  &vot  of  plaintiff, 
for  tbe  amount  of  tiie  note  In  suit,  they  re- 
cover a  Uke  Judgment  against  Springer  ft 
vraiard.  We  find  notblng  In  tbe  proceedings 
against  tbe  last-named  parties  wlileh  Is  preju- 
dicial to  them,  and  Crist  and  Smith  have 
not  appeiUed;  but  tbe  Judgmoit  against 
plaintiff  must  be  reversed,  and  tbe  ri^ts  ot 
the  parties  to  tbe  cross  petttlim  cannot  be 
fully  adjudicated  until  the  claim  of  plaintiff 
is  determbied.  Therefbre  tbe  entire  cauae 
must  be  remanded  for  further  proceedings  In 
harmony  with  thla  opinion.  Reversed. 


BUTHEIItliAND  v.   STANDARD  LIFB  ft 
AGO.  INS.  CO. 
(Sapreme  Goort  of  ^nra.  Jan.  81,  1888.) 

Accident  Ixsukaxcb  —  Coxditioxs  op  Folict  — 
Plbadins  — BcHPSX  OP  Fkoof  —  Specijll  Vsa- 

DICTa— NK0I.10EX<  S — EVIDSN'CB. 

1.  In  an  action  on  an  accident  Insurance 
p«diey,  where  the  petition  does  oot  allege  com- 
[dlaoce  by  the  assiired  with  the  conditions  of 
the  ptdicy,  and  no  objection  is  made  thereto, 
both  tbe  allegation  and  proof  of  aach  facts  are 
waived,  though  necessary  to  entitle  plaintiiEf  to 
recover  if  not  wai\  ed. 

2.  In  Bucb  action  the  burden  is  on  defend- 
ant to  allege  and  prove  a  breach  of  any  of  the 
ccmditiona  ot  the  policy  wlUch  will  defeat  a 
recoveiT. 

8.  Where,  In  vach  action,  the  evidence  Is 
oonflictiiig  as  to  whether  the  assured  was  in- 
toxicated at  the  time  he  was  killed,  and  coo- 
sists  entlreir  of  the  obserrations  ot  perscHis  who 
saw  Um  before  and  after  the  acddent,  findings 
of  tbe  jury  tbat  he  was  not  intoxicated,  and  that 
he  was  udog  due  care,  will  not  be  dlstorbed. 

4.  It  is  not  negligence  per  ae  to  ride  on  the 
platform  of  a  street  car. 

B.  Jn  sncb  action,  eriduice  bj^  a  phyitelan 

Digitized  by  CjOOglC 


4M 


KOBTHWIESTEIUr  BBFOBTEB,  Voi^  54. 


(lom. 


u  to  what  he  noticed  with  reference  to  the  aa- 
■ured's  breath  at  the  hospital  after  the  accident 
b  pr<merlr  excluded  when  the  time  that  witneas 
■aw  him  haa  not  been  fixed. 

6.  Where  the  jury  infonna  the  conrt  that 
it  Is  anable  to  agree  as  to  two  special  interrog- 
atories submitted,  which  do  not  call  for  fiad- 
Intrs  of  ultimate  nets  essential  for  the  support 
of  the  general  verdict,  it  Is  not  error  to  Instruct 
the  jiUT  that,  if  it  can  agree  as  to  the  other  In- 
terrogatories, to  do  so,  and  retom  the  findings 
with  the  general  verdict 

Appeal  from  aapertor  court  of  OouncU 
BIuITb;  J.  B.  F.  McGee,  Judge. 

Action  on  an  accident  insaranoe  pc^lcy. 
Judgin«it  for  the  piwiwHif,  and  12ie  defend* 
ant  appealed. 

Ambrose  ft  Dnflle  and  B.  B.  Ayleswortii, 
for  appellant  8.  Bl  Snyder  and  J.  J.  8toip> 
art»  tm  xpoMn. 

GRANGBB,  J.  The  plaintiff  Is  the  benefl- 
oIai7  of  an  aoddent  policy  issued  by  the  de- 
f^daut  company  to  one  Bichard  Miller. 
In  NoTcmber.  18S9,  MlUer  was  UUed  while 
traveling  on  the  dectrlc  motor  between 
Omaha  and  GoimcU  Bluffs.  The  Insuranoe 
was  *^«abut  tiie  effect  of  Injury  to  ttie  body 
eaoaed  by  external  violent  and  aoddental 
means  within  the  meaning  of  this  policy,  Its 
agreements  and  conditions  printed  herein  or 
on  the  back  hereof."  The  following  are 
some  of  the  conditions  of  the  policy:  "HiIs 
Insurance  does  not  cover  disappearance;  nor 
any  Injury  happeiUng  to  the  insured  when  In 
a  condition  ct  Insanity;  nor  any  injury,  fatal 
or  otherwise,  of  which  there  Is  no  visible 
xnaA  upon  the  body;  nor  death  or  disable- 
ment happening  to  the  insured  while  intoxi- 
cated, or  in  ccmsequence  of  his  having  been 
under  the  Influence  of  any  narcotic  or  any 
intoxicating  drink  whatever."  "Suiidde  or 
self-inflioted  injury,  whether  felonious  or 
otherwise,  and  whether  the  Insured  be  sane 
or  Insane;  dneUng;  fighting;  wrestling;  un- 
necessary lifting;  racing;  gymnastic  sports, 
(unless  sol^  for  recreation;)  voluntary  over*- 
exerti(m;  unnecessary  exposure  to  danger, 
unless  in  an  effort  to  save  a  homan  life."  "It 
la  an  express  condition  of  this  policy  that 
the  insured  shall  at  all  times  use  care  and 
diligence  for  his  personal  safety  and  proteo- 
tion."  An  avennent  of  the  petition  is  "that 
on  the  9th  day  of  November.  1880,  the  said 
Richard  &Uiler  was  run  over  by  an  electric 
street-car  train,  and  thereby  received  exter- 
nal and  vld^t  injuries,  which  injuries,  with- 
in a  few  hours  after  the  happening  tliereof, 
caused  his  death.  The  answer  contains  the 
following  defensive  allegations:  "(2)  That  in 
violation  of  the  rules  of  said  company,  and 
against  the  protest  ot  its  «nployes  having 
said  txsXa  in  charge,  the  said  Richard  MlUer 
poslsted  in  riding  on  the  rear  platform  of 
the  front  oar  of  said  motor  train,  and  in 
(dlmblng  on  and  off  the  guards  around  the 
same.  While  said  Miller  was  so  upon  the 
train  be  did  not  use  due  care  and  diligence 
for  ids  persMial  safety  and  protection,  and 
that  said  alleged  accident  was  caused  by  his 


want  of  care  and  dUlgenoe  for  his  penonal 

safety.  ^)  That  at  the  time  of  said  alleged 
tnjwry  and  aoddent  the  sold  lUcfaaFd  MlDer 
was  intoxicated.  (4)  That  at  the  time  of 
the  said  allied  accident  and  injury  the  said 
Richard  Miller  was  under  the  Influence  of  in- 
toxioating  drinks,  and  that  said  alleged  ac- 
cident and  lnjtu7  was  In  consequence  there- 
ot  Wherefore  the  defendant  demands  Judy- 
ment  for  costs." 

L  The  philntlff,  to  eetabUah  the  fact  that 
the  death  of  Miller  was  accidental  within  the 
meaning  of  the  policy,  made  no  proofs  to 
show  that  he  was  not  ne^lgent,  or  to  nega- 
tive tiie  dalm  that  he  was  Intoxloated;  and 
at  the  ctoae  of  i^taJntUTs  direct  evldowe  a{>- 
peUant  moved  the  court  to  direct  a  Tenllet 
in  its  favor,  because  there  mu  no  proof  to 
show  that  "Miller  had  otmplied  or  was  com- 
plying with  the  terms  and  conditions  of  the 
Iiollcy  as  set  forth  in  paragraphs  3  and  S  at- 
taidied  to  and  made  a  part  of  said  policy." 
Tbey  are  the  pangraphs  set  out  above.  The 
conrt  rinsed  ttie  motion,  and  Its  action  la 
assigned  as  error.  Ttie  propoflldon  presents 
the  question  whether  the  idointUF  In  sndi  a 
case  mtist,  to  justi^  a  reooveiy,  make  sooli 
proof,  or  are  they  matters  of  affirmative  de- 
fense. As  applied  to  this  particular  case,  a 
very  conclusive  answer  is  that  no  such  proof 
was  required  of  the  plaintiff,  because  not 
pleaded  by  her.  Certainly  no  such  proote 
are  required  of  the  plalntUf  unless  they  are 
necessary  matters  ot  avennent,  and,  if  nec- 
essary, and  not  arared.  and  the  omlsrion 
Is  passed  mudiallaiged  by  demurrer,  the 
averments  oa  w^  as  the  proofs  are  waived. 
Code,  I  2050.  ThB  effect  of  a  motion  in  ar- 
rest of  judgment  in  such  a  case  we  do  not 
deterndne.  By  taking  Issue  upon  the  all^ 
gationa  of  the  petition  It  is  an  admission 
that  they  constitute  a  cause  of  action,  and 
the  defendant  cannot  Insist  that  the  plaintiff 
shall  prove  facts  outside  the  record  in  order 
to  make  out  bis  cause  of  action.  Prentress 
T.  Mobley,  10  Iowa,  460.  This  boliiing  has 
been  many  times  followed.  It  will,  however, 
be  well  for  us  to  consider  the  question  upon 
another  ground.  Appellant  quotes  from  Mr. 
Bliss  on  IJfe  Insurance,  (section  436.)  to  the 
effect  that  an  accident  "is  an  unforeseen 
event,  a  misfortune,  ond  also  such  as  is  not 
the  result  of  negllKence  or  mlaoonduct"  It 
is  then  urged  in  effect  that  there  should  be 
proof  to  show  that  the  death  was  "a  mis- 
fortune" "and  unforeseen  event."  and  "was 
not  the  result  of  negligence  or  mlsoonducL" 
The  evidence  oleariy  justified  a  finding  that 
the  death  was  a  misfortune  and  an  unfore- 
seen event  In  such  a  sense  as  to  show  that  It 
was  occidental  within  the  meaning  of  the 
policy,  unless  the  fact  of  negligenoe  or  mis* 
oonduot  was  established  to  defeat  such  a  oon- 
dualon.  It  Is  not  the  duty  of  the  plaintiff 
to  establish  such  facts.  Usually  the  burden 
of  showing  a  wrongful  act  is  with  the  party 
who  seeks  advantage  from  it  In  Freeman 
T.  Insuranoe  Ca,  (Mass.)  12  N.  E.  Bep.  372, 
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It  to  aald:  'Tn  an  action  upon  a  policy  which 
contains  many  proTlaos  and  condHlona  there 
to  ft  practical  wisdom,  which  ooorts  hare 
recocolzed,  in  compelling  the  Insurance  com- 
pany to  allege  and  prove  the  want  of  com- 
pliance with  any  partictdar  proTlao  or  oon;- 
ditlon  on  which  It  reliea.*'  la.  that  case  a 
condition  of  the  policy  was  tliat  the  assured 
should  use  "all  due  diligence  for  personal 
safety  and  protecticHi."  The  questl<Hi  In  that 
case,  as  it  to  in  this,  was,  who  has  the  bur^ 
den  of  proving  the  breach  of  such  a  con- 
dition 7  It  was  held  to  be  with  the  oompany, 
and  many  cases  are  cited  In  support  of  the 
holding,  and,  among  others.  Insurance  Co.  t. 
Ewlng,  92  U.  S.  377.  Oronkhlte  v.  Insurance 
Co.,  (Wi&)  43  N.  W.  Bep.  731,  to  a  case  much 
like  this,  and  It  to  there  held  that,  "if  any- 
thing contained  In  the  provisoa  will  defeat 
the  action,  It  to  a  matter  of  defense."  The 
following  are  additional  authorities  upon  the 
question:  Oobum  t.  Insurance  Oo.,  (Mass.) 
13  N.  E.  Bep.  601;  Redman  t.  Insurance 
Go..  49  Wis.  481,  4  N.  W.  Bep.  SOI;  Newman 
▼  Assoctatioix,  76  Iowa.  64,  40  N.  W.  Bep.  87. 
Numerous  authtHities  are  cited  on  the  ques- 
tion of  oontrlbutoiy  neKllgence  In  actions 
where  a  recorery  to  souj^it  because  of  ncg- 
llgmoe,  but  they  are  not  applicable  to  this 
case. 

2.  The  assured  came  to  Ms  death  by  falling 
from  the  platform  of  the  street  car  and  the 
train  passing  over  him.  He  was  a  dining-car 
waiter  In  the  employ  of  the  Chicago  &  North- 
western Railway  Company,  and  was  on  hto 
way  from  Omaha  to  Council  Bluffs,  to  take 
his  train,  when  he  was  killed.  He  was  rid- 
ing on  the  platform  of  the  car,  and  there  to 
testimony  tending  to  show  that  he  was  Intox- 
icated, and  that  he  did  not  use  due  care  and 
diligence  for  hto  personal  safety,  and  it  to 
contended  that  the  state  of  the  evidence  to 
■nch  as  to  Jnstlfjr  a  reveranl.  The  Jury,  upon 
Interrogatories  submitted  by  the  defendant, 
found  specially  that  MiU[>r  was  not,  "Just 
prior  to  and  at  the  time  he  received  his  in- 
Jnriea,"  Intoxicated,  and  that  hto  Injuries  were 
not  received  "in  consequence  of  hto  having 
beai  under  the  inUuence  of  Intoxicating 
drink."  It  alao  found  tliat  at  the  time  of 
the  Injury  he  was  "using  due  care  and  dili- 
gence for  Us  prasoool  safety  and  protection." 
Aj  to  the  IntoHeatton  of  MUler,  the  evidence 
to  plainly  conflicting,  and  thto  to  not  denied; 
but  It  to  aald  that  it  overwhelming  pr^pon- 
derates  In  favor  of  appellant  The  evidence 
conrieta  atUrely  of  the  observations  ot  wit' 
nenee  who  saw  him  l>efore  and  after  the  ac- 
cident, and,  without  expressing  oar  views  m 
to  n  mere  preponderance,  we  have  no  hesi- 
tancy in  saying  that  a  disinterested  person 
who  reads  the  testimony  will  have  doubts  as 
to  the  fftct,  and  under  such  a  state  of  the  evl- 
d«ice  the  <pieatton  to  clearly  one  for  the  Jury. 
Ihe  witnesses  for  the  d^ense  on  the  qnee- 
tl<m  of  Intoxication  stated  particular  fiicto  as 
tt^Atf»Hng  MKfa  a  condition,  as  that  he  q^t 
ir  slobbered  on  hto  clothes;  that  he  was 


"fooling"  with  an  employe  of  the  motor  com- 
pany on  the  train  In  an  unusual  manner,  etc. 
It  to  in  evidence  that  he  was  a  very  lively 
person,  and  "a  great  one  to  be  cutting  up." 
One  witness  for  defmdant  says:  **It  was 
from  hto  cutting  up  that  I  concluded  that  he 
probably  had  a  drink  or  something  of  that 
kind."  Those  who  were  near  him  after  the 
iQjury  testify  that  they  saw  nothing  to  Indi- 
cate that  he  was  intoxicated;  that  they  were 
close  over  him,  and  did  not  smell  liquor  <m 
hto  breath,  aa  they  likely  would  have  done  if 
he  hod  been  as  dmnk  as  by  some  he  was  rep- 
resented to  be.  It  to  enough  to  say  that  the 
evidence  to  too  conflicting  on  thto  point  for 
us  to  Interfere.  The  same  to  also  true  as  to 
hto  using  due  care  for  hto  safety.  It  to  true 
that  he  was  on  the  rear  ptotf orm  of  the  front 
car,  but  we  do  not  regard  that,  by  itself,  as 
showing  a  want  of  care  such  as  to  defeat  a 
recovery.  While  on  the  platform,  he  was,  a 
part  of  the  time  at  least,  holding  to  the  rail- 
ing, and  some  four  others  were  there  vrltti 
him.  That  such  a  poslUon  to  not,  of  itself, 
negligence,  see  Nolan  v.  Railway  Co.,  87  N. 
Y.  63,  where  It  to  said,  speaking  of  authori- 
ties dted  to  sustain  a  contrary  rule:  "In  all 
these  cases  there  was  some  element  warrant- 
ing an  Inference  of  negligence  beyond  and 
outside  of  riding  on  the  front  platform.  These 
authorities  do  not  establish  the  doctrine  as- 
serted; on  the  contrary,  the  rule  to  settled 
that.  Indepradent  of  the  mandate  of  the  stat- 
ute, which  we  have  seen  has  no  application 
here.  It  to  not,  even  In  the  case  of  steam  cata, 
negligence  per  se  for  a  passenger  to  stand  on 
the  front  platform  of  a  moving  car."  Sever- 
al authorities  are  dted  In  support  of  the  rule. 
We  are  referred  by  appellant  to  Bon  v.  As- 
surance Co.,  56  Iowa,  667,  10  N.  W.  Rep.  225. 
It  will  be  seen  with  reference  to  the  cum 
that  the  facts  arc  dilTerent  In  that  case  the 
person  injured  stood  on  the  steps  of  the  ptot- 
form.  The  policy  required  that  he  should  ob- 
serve the  rules  and  regulations  of  common 
carriers  when  riding.  It  was  a  regulation  of 
the  railway  company  on  whose  line  he  was 
riding  that  passengers  should  not  stand  on 
the  platform,  and  the  opinion  gives  prom- 
inence to  that  fact  The  case  does  not  hold 
that  the  mere  fact  of  standing  on  the  plat- 
form would  defeat  a  recovery.  If  the  au- 
thorities can  be  said  to  be  In  conflict,  the 
weight  to  largely  with  the  rule  that  the  ques- 
tion of  due  care  to  one  for  the  Jury  under 
the  circumstances  of  this  case. 

8.  One  Dr.  Green  was  a  witness  for  the  de- 
fendant and  testified  that  he  saw  Miller  at 
the  hospital.  He  was  then  asked  what  he  no- 
ticed with  reference  to  hto  breath,  and  for 
hto  Judgment  as  to  hto  being  Intoxicated.  Ot>- 
jecdons  to  the  questions  were  sustained.  Ha 
then  testified  that  he  was  at  the  hospital 
about  the  time  MUIer  arrived,  or  a  little  be- 
fore. He  was  then  again  asked  if  he  noticed 
anything  In  reference  to  Miller's  breath,  and 
a  like  obJectUm  was  sustained.  Be  then  said: 
**I  saw  him  tote  In  the  afternoon;  probably 
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abont  6  o'clock."  There  appears  to  be  no 
error  In  the  rulings.  It  will  be  observed  that 
without  the  last  statement,  when  the  time  of 
seeing  Miller  was  fixed,  there  was  nothing 
to  show  when  the  doctor  saw  blm;  so  that 
the  court  conld  see  that  the  testimony  was 
proper.  After  he  fixed  the  time,  so  that  tbB 
relevancy  of  the  testimony  could  be  known, 
there  was  no  effort  to  obtain  It  The  rulings, 
when  made,  were  correct  It  Is  likely  that 
when  the  doctor  fixed  the  time  of  seeing  Mil- 
ler It  was  thought  to  be  too  remote  from  the 
time  of  the  accident  to  render  the  testimony 
proper. 

4.  Adde  from  the  interrogatories  to  which 
we  have  referred,  nptm  which  the  jury  foimd 
qieclally,  as  to  Intoxication  and  due  care, 
two  others  were  submitted  at  the  Instance  of 
defokdant,  as  follows:  "interrogatory  1.  Did 
the  Insoredt  Richard  BflUer,  neglect  and  re- 
fuse to  go  from  the  platform  of  the  motor 
Inside  the  motor  when  requested  and  direct- 
ed the  conductor  haTlng  the  aald  motor 
train  In  charge,  and  did  aaid  Rldiard  Milltf 
shortly  afterwards  fall  from  said  platform, 
and  receive  fatal  Injuries?"  "Int  6.  Was 
the  insured,  Richard  MlUer,  warned  of  his 
danger  by  an  employe  of  the  company  upon 
whose  car  he  was  riding.  Just  prior  to  his 
rec^Tlng  the  injuries  from  which  he  after- 
wards died?"  After  some  deliberation,  the 
Jury  came  Into  court,  and  stated  that  It 
could  not  agree  upon  interrogatories  1  and  5. 
The  coiirt  against  the  objections  of  the  de- 
fendant, then  instructed  that  if  It  could  not 
agree  as  to  Nos.  1  and  S,  but  could  as  to  the 
others,  to  do  so,  and  return  the  findings  with 
the  general  verdict  Of  this  action  complaint 
is  made,  and  we  are  referred  to  Darling  v. 
WMt,  51  Iowa.  258,  1  N.  W.  Rep.  531.  It 
will  he  seen,  by  reference  to  that  case,  that 
a  geueml  verdict  could  not  be  reached  prop- 
eriy  without  reaching  a  conclusion  upon  the 
questions  not  answered,  and  It  Is  so  stated  in 
the  opinion.  The  record  demonstrated  that 
the  general  verdict  had  not  the  necessary 
Oodings  of  fact  for  its  support  That  Is  not 
true  In  the  case  at  bar.  The  facts  sought  by 
the  questions  1  and  5  are  not  ultimate  facts. 
They  are  minor  facts  as  evidence,  to  show 
other  fiLcts  that  are  ultimate  and  essential 
to  the  determination  of  the  case.  The  ver- 
dict has  support  without  these  findings.  If 
both  questions  had  been  answered  In  the  af- 
firmative, with  the  verdict  as  returned,  we 
conld  not  disturb  it  Ghirretty  v.  Brazell,  34 
Iowa.  100.  The  failure  of  the  jury  to  return 
a  special  finding  will  not  necessitate  a  re- 
versal unless,  because  of  the  failure.  It  Is 
manifest  from  the  record  that  the  jury  has 
not  found  the  necessary  facts  to  authorize 
its  general  verdict  Dlvely  v.  Olty  of  Oedar 
Falls,  27  Iowa,  227;  Hatfield  v.  Lock  wood. 
IS  Iowa,  296;  Hardin  v.  Bninner.  25  Iowa, 
864.  The  other  questions  presented  are  so 
related  to  those  we  have  considered  that  a 
fnrUier  notice  of  them  Is  unnecessary. 

The  judgment  is  affirmed. 


MEEK  V.  BRIGOS  et  aL 
(Supreme  Court  of  Iowa.   Feb.  8,  18S3.) 

COITBTBUCTION  Or  WlLLS  —  ESTATS    DeVISKD  TO 

TauSTBBS— Fbbfetuitibs  —  RiOHTs  or  CasDrr- 

ORH. 

1.  A  testator,  by  one  clause  of  his  wlU,  de- 
vised certain  propaly  to  A.,  subject  to  the  pro- 
visions of  another  clause.  appolntinK  trustees  to 
manage  it,  applying  the  tnoome  to  A. 'a  support, 
and  making  the  trust  a  limitation  on  the  title 
vested  In  A.  by  the  first  clause  until,  in  their 
discretion,  A.  had  become  competent  to  manase 
it  when  the  title  should  vest  absolutely  in  A. 
add,  that  the  absolute,  title  to  the  property  was 
vested  In  the  trustees. 

2.  The  will  Is  not  void  as  coutraveniue 
Code,  S  1020,  providing  that  every  disposition  of 
property  is  void  which  suspends  the  absolute 
I>ower  of  controlling  the  same  daring  the  lives 
of  persons  then  in  being,  and  for  21  years  there- 
after, sioce,  though  the  testator  made  no  pro- 
vision in  whom  the  property  should  vest  in  case 
A.  died  b^bre  the  trusfer  of  the  property  to 
her.  Btill  the  tmsteet  were  holding  the  proper^ 
for  her,  and  on  her  death  the  trust  would  tvml- 
nate.  and  both  titles  would  merge,  and  pass  to 
A.*s  heirs, 

3.  In  an  action  against  A.  by  a  creditor,  the 
trustees  could  not  he  nolden  as  garnishees,  since 
it  would  deprive  them  of  the  means  of  carrying 
out  the  testator's  Intentions,  and  since  the  cred- 
itor has  no  better  claim  to  the  property  than  A. 
has*  and  the  latter  could  not  maintain  an  action 
for  any  part  of  It 

Appeal  from  district  court.  Ma^m'^lra  coun- 
ty; D.  Ryan,  Judge. 

Motion  for  Judgment  against  Bliss,  gar- 
nishee, as  trustee  of  property  willed  to 
Blanche  A  Brigga.  Motion  overruled.  Gar- 
nishee dlschai^ed.  Plaintiff  excepts,  and  ap- 
peala 

Bolton  &  McOoy.  fw  appellant  F.  M.  Wll- 
llams,  tor  appellees. 

KINNE,  J.  1.  The  facts  dlecloeed  by  this 
record  are  that  plaintiff  recovered  a  judg- 
ment against  the  defendants  H.  L.  Briggs 
and  Blanche  A.  Briggs  for  nearly  (2,000. 
Execution  Issned  thereon,  and  defendant  L. 
O.  Bliss  was  garnished,  as  a  supposed  debt- 
or of  Blanche  A.  Briggs.  The  garnishee  an- 
swered before  the  commlaeioner  that  he  was 
not  Indebted  to  def«idant,  bnt  disclosed  that 
as  one  of  the  trustees  appointed  by  the  will 
of  William  Wilde,  deceased,  he  held  In  his 
possession  property  of  the  value  of  over  91fi<- 
000  in  trust  for  Blanche  A.  Briggs,  formerly 
WUde.  Blanche  A.  Briggs  was  a  daughter  of 
William  WUde,  now  deceased.  That  he  held 
said  property  by  virtue  of  the  providons  of 
the  win  of  deceased.  After  making  certain 
devises  to  other  members  of  his  family,  the 
testator's  will  provides:  "Fourth.  To  my 
daughter  Ada  Blanche  WUde,  I  give,  devise, 
and  bequeath  the  undivided  one  fourth  of 
the  north  thirty  feet  of  lot  77,  in  the  dty  of 
Dubuque,  Iowa;  also  the  sum  of  thirteen 
thousand  three  hundred  dollars.  In  bills  re- 
ceivable and  accounts,  subject  to  the  provi- 
sions of  paragraph  7  of  this  will."  Para- 
graph 7  la  as  follows:  "Seventh.  '1  hereby 
name  and  appohit  my  brother  Richard  WUde, 
my  wife,  Mary  R,  WUde,  ano  my  friend  L. 
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O.  "BBm,  tmstees,  wtthont  btmd,  to  recdre, 
manage,  and  iMmtrol  flie  proper^  and  fonds 
hereby  beqneallied  and  devised  to  my  said 
dan^ter  Ada  Blanche  ^^Ide,  herein  giving 
them  fnU  power  to-  take  pomesslon  of  said 
property,  both  real  and  personal;  to  collect 
file  rents  from  said  real  estate;  to  Invest  the 
moneys  and  credits  in  good*  safe,  tnterest- 
beorlng  secorltleB;  and  In  every  way  to  care 
tor  and  preserve  the  fimd  set  apart  to  my 
said  dani^ter  In  sadi  manner  as  to  them 
riiall  seem  wise  and  prudent,  applying  the 
income  and  Increase  thereof  to  her  support, 
comfort,  and  education,  so  far  as  shall  be  re- 
quired for  such  purposes.  The  trust  hereby 
created  ahaU  be  held  am!  construed  as  a  Um- 
ItatioD  wpaa  the  tiUe  and  Intraest  vested  in 
mr  BBld  daughter  1^  tba  fourOi  paragra^  of 
Oils  win,  and  the  same  shall  continue  until, 
In  the  Judgment  of  said  trustees,  ahe  shall 
have  become  folly  competent  and  worthy  to 
be  Intrusted  with  the  sole  care  and  power  of 
control  of  nid  property  and  funds,  or  until 
■he  ahaU  be  married  to  some  competent  and 
worthy  man.  In  either  case,  when  Hiey  are 
satisfied  that  Bald  devise  and  bequest  win  be 
safely  and  prudently  cared  for  and  preserved, 
tbsff  may  surrender  all  trust  funds  and  prop- 
erty to  my  said  daughter,  and  the  title  shall 
then  rest  absolutely  in  her."  A  copy  of  the 
wm  was  attached  to  the  answer.  Plaintiff 
moved  for  Judgment  against  tl^  garnishee 
on  his  answer.  The  court  overruled  the  mo* 
tton,  found  that  the  garnishee  was  ikot  in- 
debted to  dther  of  the  defendants,  and  dls- 
diarged  him;  to  which  plalntlfl  excepted. 

2.  If,  by  the  terms  of  the  win  of  deceased. 
Ada  Blandie  WUde  took  the  legal  title,  as 
well  as  tlie  beneficial  use,  of  the  property, 
both  real  and  personal,  then  It  necessarily 
follows  that  she  had  power  to  dispose  ot  It, 
as  the  power  to  alienate  Is  one  of  tlie  lnd> 
dents  of  an  absolute  gift,  and  of  an  estate  In 
fee.  If  such  an  estate  vested  In  her,  her 
power  to  alienate  It  could  not  be  limited,  as 
such  limitation  would  be  inconsistent  with 
the  enjoyment  of  the  estate  granted.  Plain- 
tiff indsts  that  such  is  the  effect  of  the  pro- 
visions (MF  the  wHI  which  we  have  quoted.  If 
his  contention  Is  correct,  then  the  property 
hi  die  hands  of  Bliss  was  subject  to  plalntifTs 
gandshment  HcCleary  v.  Bills,  54  Iowa. 
316, 6  N.  W.  Rep.  B71;  Machine  Co.  v.  Gates, 
75  Iowa.  844,  S8  N.  W.  Rep.  657;  1  Peny, 
Trusts,  H  886,  386a,  8S6b;  Deerhig  v.  Tudc- 
er,  SB  Me.  284;  Keyser*s  Appeal,  57  Pa.  8t 
236L  It  becomes  Important,  then,  to  deter* 
mine  whether  the  will  In  question  vests  an 
absctoto  fltie  to  tiie  proper^  in  Ada  Blanche 
WUde.  nie  fourth  provision  expressly  says 
that  the  gift  and  de^se  therein  made  are 
subject  to  the  provisions  of  paragrajAi  T. 
That  paragraph  creates  a  trust,  names  the 
tmstees.  vests  in  them  absolnto  authority 
to  take  possession  of  aU  t3ie  property,  collect 
tite  rents,  invest  the  moneys,  and  pay  over 
to  the  dau^ter,  not  a  sum  certain,  but  the 
'income  and  Increase,"  so  far  as  may  be  re- 


quired for  certain  purposes.  It  thai  ex- 
pressly provides  that  tiie  trust  created  shall 
be  held  and  construed  aa  a  limitation  upon 
the  title  ax^  Interest  v^ed  In  the  daughter 
under  the  fourth  clause  of  the  will.  It  closes 
with  a  iirovlaion  that  wheii  the  trust  fund 
and  property  are  turned  over  to  the  datigh- 
ter  the  titie  eSiaH  vest  absolutely  in  her. 
Now,  the  i-i^r^tufli  rule  of  construction  ap- 
plted  to  wills  Is  to  ascertain  and  give  effect 
to  the  Intention  of  the  testator.  If  tiiat  In* 
tention  can  be  gathered  from  the  Instrument, 
it  will  always  be  carried  into  effect,  unless  to 
do  so  would  violate  some  rule  of  law.  Ckm- 
stmliig  the  clauses  of  the  will  togetiier,  there 
can  be  no  doubt  as  to  the  testator's  inten- 
tion. It  la  clear  that  he  did  not  Intend  that 
tbe  daughter  should  have  the  property  In 
question,  nor  the  control  or  management  of 
it,  until  the  trustees,  in  their  discretion, 
should  see  fit  to  give  It  to  her.  The  provi- 
sions for  the  daughter  ahow  that  the  testator 
did  not  Intend  to  give  her  titie  or  poasosalMi 
of  the  property.  If  she  held  titie,  die  ml^t 
ccmv^  or  fncumbo-  the  real  estate,  or  dis- 
pose of  tiw  personalty,  and  thus  put  it  out  of 
the  power  of  the  trustees  to  execute  the 
trust  The  very  tact  that  Ib^  were  required 
to  take  pcwsesdon  of  tiie  property,  collect 
rents,  and  Invest  the  funds,  and  pay  over, 
troth  time  to  time,  to  the  dai^ter,  so  much 
of  the  Income  as  was  necessary  for  her  sup- 
port, comfort,  and  education,  implies  that  the 
interest  of  the  trustees  In  the  estate  should 
be  something  more  than  mere  contrbl  of  It, 
subject  to  tbe  wlU  of  the  dau^ter.  If,  as 
plnlntiflF  contends,  the  will  makes  the  dau^- 
ter  the  absolute  owner  of  the  property,  there- 
to vesting  in  her  the  absolute  ligtit  of  dis- 
posal of  It  at  any  time  she  sees  fit,  then  Is 
the  intention  of  the  testator  set  asdde,  and 
be  might  as  well  have  given  It  all  to  her  ab- 
solutely, without  creating  any  tmBteeship, 
because  his  provision  therefor  could  be  ren- 
dered Ineffective  at  any  moment  the  dauj^* 
ter  saw  fit  to  exercise  her  right  of  disposal 
of  the  property.  In  other  words,  the  only 
way  efCect  can  be  given  to  tiie  manifest  in- 
tent of  the  testator  Is  to  hold  that  the  wHI 
creates  a  trust,  and  that  tiu  trustees  take  tiie 
legal  titie  for  the  use  and  purposes  proved 
in  the  wUl. 

It  Is  true  that,  in  terms,  the  property  In  the 
case  at  bar  Is  not  bequcatbrd  or  demised  to 
the  truiftrcs,  nor  need  it  be  in  order  for  them 
to  take  title.  Where  trustees  are  nnmed  In  a 
will,  the  law  looks  to  see  what  powers  are 
conferred  upon  tliem,  what  duties  are  require 
(■d  of  them,  and  presume  that  It  was  the  tes- 
tator's Intentitm  to  give  them  sudi  an  estate 
fls  will  maUe  them  to  execute  the  powers 
given,  and  perform  the  duties  required. 
Webster  v.  Cooper,  14  How.  499.  And  It  has 
bc^en  hdd  "tiuC  tiious^  no  trust  Is  declared, 
hi  express  terms,  nor  eyea  mentioned,  still 
the  Intention  of  the  donor  to  create  Qie  trust, 
and  the  existence  of  the  trust  Itself,  may  be 
necessarily  Inferred  from  the  powers  and  ao^ 
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thorlty  glTen  to  the  frantee;  and  In  case  of 
wills,  even  wbere  no  estate  la  directly  devised 
to  the  executors,  but  the  whole  estate  Is  ap- 
parently giTen  to  the  beneQcIarles,  the  trust 
may  be  necessarily  Inferred  from  the  powers 
and  authority  coi^erred  upon  the  executors, 
and  thus,  from  a  construction  ot  the  entire 
will,  the  Intention  may  be  shown  that  the  ex- 
ecutors are  to  take  the  legal  title  as  trustees 
of  an  express  active  trust"  2  Pom.  Bq.  Jur. 
8  1011;  Tobias  v.  Ketchum,  32  N.  Y,  327.  A 
well-known  exception  to  the  rule  prohibiting 
restraints  upon  the  alienation  of  property, 
legal  or  equitable.  Is  where  a  trust  Is  "so  cre- 
ated that  no  Interest  vests  In  the  cestui  que 
trust;  consequently,  such  Interest  cannot  be 
alienated;  as,  where  property  Is  gtven  to  trus- 
tees to  be  applied,  In  their  discretion,  to  the 
use  of  a  tltlrd  person,  no  interest  goes  to  the 
third  person  until  the  trustees  have  exer- 
cised this  discretion.  So,  if  property  is 
given  to  tnisteoi.  to  be  applied  by  them 
to  the  support  of  the  cestui  que  trust 
and  his  family,  or  to  be  paid  over  to  the  ces- 
tui que  trust  for  the  support  of  himself  and 
the  education  and  maintenance  of  his  chil- 
dren. In  short,  if  a  trust  is  created  for  a 
spedflc  purpose,  and  Is  so  limited  that  it  Is 
not  repugnant  to  the  rule  against  perpetu- 
ities, and  Is  in  other  respects  legal,  neither 
the  trustees  nor  the  cestui  que  trust,  nor  his 
creditors  or  assignees,  can  divert  the  proper^ 
from  the  appointed  purpose.  Any  convey- 
ance, whether  by  operation  of  law  or  by 
the  act  of  any  of  the  parties,  which  disap- 
points the  purposes  of  the  settlor  by  diverting 
the  property  or  the  income  from  the  purposes 
named,  would  be  a  breadi  of  the  trust"  1 
Perry,  Trusts,  i  386a;  Rife  v.  Geyer,  59  Pa. 
St  300;  Barnes  v.  Dow,  59  Vt  530,  10  AtL 
Rep.  258.  The  case  at  bar.  In  our  Judgment 
comes  'n'lthln  this  exception.  In  Biimcs  v. 
Dow,  supra,  the  testator  devised  all  his  estate 
to  his  n^hew,  excepting  the  support  of  bis 
sister  dtu-lng  his  lifetime.  He  then  gave  bis 
estate  in  trust  to  his  executor,  and  gave  to 
the  sister  a  support  out  of  the  estate  during 
her  life,  and  the  remainder  after  the  terinloa- 
tion  of  the  trust  to  the  nephew.  The  court 
held  that  to  cari7  out  the  intention  of  the 
testator,  the  legal  estate  must  be  held  to  be 
in  the  executors  In  trust  It  said:  "If  it  ap- 
pears from  the  will  that  it  was  the  intent  of 
the  testator  that  the  beneficiary  should  have 
nothing  that  she  could  dispose  of,  it  will  be 
aa  effectual  to  protect  the  trust  as  If  there 
was  an  express  clause  against  ali«iation." 
Keyser  v.  MltcheU,  07  Pa.  St  473;  Perkins 
V.  Hays,  3  Gray  405. 

S.  The  next  question  that  arises  is,  is  the 
will,  as  thus  construed,  void,  as  In  contra- 
vention of  our  statute  against  peipetuitlea? 
That  statute  reads:  "Every  disposition  of 
property  Is  void  which  suspends  the  absolute 
power  of  controlling  the  same  for  a  longer 
period  than  that  during  the  lives  of  persons 
then  in  being,  and  for  twenty-one  years 
tbereoftM."   Cod^  |  1820.   Under  our  law 


the  word  "property,"  used  In  the  statute,  in- 
cludes personal  as  well  aa  real  property. 
Code,  i  45,  Bubd.  10.  It  nuiy  be  conceded 
that  the  rule  of  law  la  'Inflexible  that  every 
limitation  Is  void  unless  it  takes  effect  ex 
necessitate,  and  in  all  possible  contingen- 
cies, within  the  prescribed  p^od."  SeaiB 
V.  .Putnam,  102  Mass.  68;  Dana  v.  Murray, 
122  N.  Y.  604,  26  N.  E.  Rep.  21.  Suppose 
the  condlti<Hi8  upon  wliich  the  trustees  are 
under  the  will  authorized  to  transfer  this 
property  to  the  cestui  que  trust  do  not  ap- 
pear to  them  to  exist  during  tiie  lifetime  of 
the  latter.  What  thai  becomes  of  the  es- 
tate? The  testator  has  made  no  absolute 
provisions  for  such  a  contingency  He  has 
not  in  terms,  provided  In  wh<Hn  ttie  estate 
shall  vest  in  the  supposed  casa  Clearly,  t&e 
death  of  the  cestui  que  trust  before  the 
transfer  of  the  estate  to  her  would  termi- 
nate the  trust  and  the  estate  so  hdd  by  the 
trustees  would  pass  to  the  heirs  of  the  ces- 
tui que  trust  The  whole  will  shows  an 
Intent  on  the  part  of  the  testator  to  durposs 
of  all  his  estate.  Under  our  construction  of 
this  will  the  legal  tiUe  Is  glyea  to  the  trus- 
tees, and  tliey  are  vested  with  certain  pow- 
ers and  charged  with  ttie  execution  of  cer- 
tain duties  relating  to  the  property;  but  this 
legal  title  Is  held  for  the  cestui  que  trust 
to  be  transferred  to  her  upon  certain  contin- 
genclea  If  the  legal  tltie  sttU  rested  in  tSe 
trustees  at  the  death  of  the  c^tul  que  trust 
then  at  her  death  both  titles  would  merge, 
and  the  estate  pass  to  her  heirs.  See  Toner 
V.  Collins,  07  Iowa,  375,  25  N.  W.  Rep.  287. 
If  this  be  so,  th0i  the  will  Is  not  open  to 
the  objection  that  the  estate— the  legal  title 
—may  not  vest  wltliln  the  time  fixed  by  the 
statute,  as.  If  not  vested  by  fbB  trustees  In 
the  cestui  que  trust  during  her  lifetime,  in 
any  event  It  would  rest  In  the  h^rs  of  the 
cestui  que  trust  at  her  denth. 

4.  We  have,  then,  an  estate,  the  legal  title 
to  which  is  In  the  trustees,  and  the  equitable 
in  the  cestui  que  trust;  and  the  question 
arises,  has  the  cestui  que  trust  such  an  in- 
terest In  Uio  property,  xmder  the  tMms  of 
the  will,  us  that  the  tnistee  can  be  made  lia- 
ble for  her  debts,  as  giimlshee?  We  thlnlc 
the  trustee  cannot  be  held  liable.  If  credit- 
ors of  tiie  cestui  que  trust  may  thus  reach 
the  property  Itself,  or  Its  income  or  increase, 
it  must  of  necessity  follow  that.  If  their 
claims  are  large  enough,  the  whole  estate 
might  be  tak«i,  and  the  purpose  and  object 
of  the  testator  In  creating  the  trust  be  de- 
feated. The  trust  could  not  be  executed,  aa 
the  trustees  would  be  deprived  of  the  meims 
of  carrying  out  the  testator's  intention.  It 
Is  certain  that  the  testator  endeavored  to 
provide  against  Just  such  an  eueigracy  as 
has  arisen  In  this  case.  He  Intended  to 
place  the  property  and  Its  Income  beyond 
the  reach  of  the  cestui  que  trust  to  squan- 
der. This  he  had  a  p^ect  right  to  do.  He 
was  dJspodng  of  his  bounty  without  any  val- 
uable ouislderaUfHi.  and  we  know  of  no  ndt 
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of  public  policy  or  Bound  morals  tIo- 
lated  bj  a  jtropee  attempt  to  provide  against 
the  misfortone  or  Improvidence  of  the  ob- 
ject of  his  bounty.  No  creditor  can  com- 
plain, as  it  conld  hardly  be  claimed  that 
credit  "WHS,  In  such  a  ca^e,  extended  on  the 
faltb  of  property  held  by  the  cestnl  que 
trust,  when  the  legal  title  was  not  in  her. 
Aa  waa  well  said  by  Morton,  C.  J.,  In  Bank 
T.  Adams,  133  Mass.  170:  "Under  our  sys- 
tem, creditors  may  reach  all  the  property  of 
the  debtor  not  exempt  by  law,  but  they  can- 
not enlarge  the  gift  of  the  founder  of  a 
trust,  and  take  more  than  he  has  given." 
This  language  was  used  In  a  case  where 
property  was  conveyed  In  trust,  with  a  con- 
ditlon  that  the  Income  should  not  be  alienat- 
ed by  the  beneficiary  by  anticipation,  or  be 
subject  to  be  taken  by  bis  creditors^  al- 
though there  was  no  limitation  over  the  es- 
tate on  the  happening  of  such  an  event 
Justice  MlUer,  In  Nichols  v.  Eaton,  91  U.  S. 
710,  said:  "No  case  Is  cited,  none  Is  known 
to  us,  whl<dk  goes  so  far  as  to  hold  that  an 
absrdute  discretion  In  the  trustee— a  discre- 
tion which,  by  the  express  language  of  the 
will,  he  is  under  no  obligation  to  exercise 
In  favor  of  the  bankrupt— confers  such  an 
Interest  on  tho  latter  that  be  or  his  assignee 
In  bankruptcy  can  successfully  assert  It  in 
a  court  of  equity,  or  any  other  court"  The 
doctrine  announced  Is  fully  supported  by  the 
authorities.  Rife  v.  Geyer,  69  Pa.  St  303; 
WUte's  Bi'rs  v.  White,  30  Vt  338;  Leavitt 
V.  Breime,  21  Conn.  1;  Pope's  Ex'rs  v.  El- 
notl;  8  B.  Mml  S6;  Smith  v.  Towers,  60 
Md.  77,  14  Aa  Rep.  497,  and  15  Ati. 
Rep.  92;  Barnes  v.  Dow,  59  Vt  530,  10 
AtL  Rep.  261;  Beck's  Estate,  133  Pa. 
St  51.  10  Aa  Rep.  302;  Drake,  At- 
tachm,  i  454.  It  Is  the  settlfd  rule  of  law 
that  the  creditor's  situation  with  reference 
to  the  fund  Is  the  same  as  Ada  Blanche 
Wilde's  would  be  If  she  was  sidng  the  trus- 
tees; that  Is,  the  creditor  has  no  better 
light  to  it  as  against  the  trustees,  than  the 
beneficiary  has.  Tested  by  this  rule,  how 
can  It  be  successfully  claimed  that  the  cred- 
.tor  can  hold  the  garnishee  liable?  Mrs. 
Briggs  could  not  maintain  an  action  against 
the  trustees  for  any  part  of  this  property. 
They  are  clothed  with  a  certain  discretion, 
vested  in  them  by  the  terms  of  the  will; 
and  certainly  no  court  wo^d,  under  such  dr- 
cumstances,  compel  the  trustees,  while  the 
trust  was  allv^  to  violate  Its  terms,  and 
convey  or  turn  over  the  property  to  the 
benetldaiy.  Nothing  is  due  the  cestui  que 
trrst  The  trustees  have  not  as  yet,  under 
the  discretion  vested  In  them,  seen  fit  to 
turn  over  the  property  to  her.  That  dlscre- 
noa,  wisely,  as  we  think,  vested  In  the  trus- 
tees, cannot  ordinarily  be  controlled  by  tlie 
courts.  To  hold  this  trustee  subject  to  plaln- 
tllTs  garnishment  is  to  subvert  the  very  pur- 
puaen  of  the  trust  and  invade  the  domain 
wbere  the  testator's  will,  being  in  conformi- 
ty to  tha  law,  is  supreme.   The  testator  was 


not  compelled  to  so  dispose  of  his  estate  to 

his  daughter  as  that  creditors  might  reap  the 
benefits  of  It  Instead  of  its  being  preservpd 
to  the  object  of  his  bounty.  They  are  pre- 
sumed to  know  the  contents  and  legal  effect 
of  the  will,  and  It  cannot  for  a  moment  be 
conceded  that  they  were  misled  mto  extf»od- 
Ing  credit  under  a  well-founded  belief  that 
Mrs.  Briggs  held  the  legal  title  to  the  prop- 
erty. As  the  right  of  the  cestui  que  tnist. 
afalnst  the  trustee,  to  recover  the  property. 
Is  the  measure  of  the  rights  of  the  creditor, 
as  against  the  property  In  the  hands  of  the 
garnishee,  and  as  the  cestui  que  trust  has 
no  right  to  the  property  whldi  she  can  en- 
force, It  foUowB  that  the  actlcm  of  the  court 
below  was  proper,  and  Its  Judgmeiit  la  af- 
firmed. 


ICANNINa  T.  BONABD. 
(Snprsme  Oonit  of  Iowa.  Feb.  8,  1808.) 
Tax  BALE^iteDsiiPTiosr—  Mosmaos  Lisir— No- 

TICB. 

1.  When  a  grantee  In  a  sheriff's  deed  takes 

an  assiKDinent  of  a  tax-sale  certificate  issued 
on  a  sole  for  taxes  assessed  against  the  land 
prior  to  the  Judgment  aa  which  the  BiierifTs 
sale  is  made,  such  assignment  opmtes  as  a  re- 
demption from  the  tax  sal^  azid  a  treasvrei's 
deed  will  oot  defeat  a  mortgocs  executed  primr 
to  such  judgment. 

2.  A  purchaser  of  the  grantee's  title  ba»  no 
ground  for  eauitabla  relia  against  the  laori- 
gagee  where  the  county  records  show  the  mort- 
gage claim  and  such  facts  aa  should  anntae  him 
of  the  defect  in  the  purchased  tltls. 

Appeal  from  district  coiurt,  Lyon  oonnty; 
George  W,  Wakefield,  Judgfc 

Action  In  equity  to  recover  the  amount  due 
upon  certain  promissory  notes,  and  to  fore- 
close a  real-estate  mortgage  given  to  secure 
their  payment  There  was  a  hearing  upon 
the  merits^  and  a  decree  in  favor  of  plain- 
tiff. The  defendant  Joseph  Bonard,  ap- 
peals. 

E.  G.  Roach,  for  appellant  B.  O.  Oreen- 
leof,  for  appellee. 

ROBINSON,  C.  J.  On  the  19th  day  of  Jan- 
uary. 1885,  the  defendant  Edward  Robinson^ 
made  to  James  R.  Leach  two  promissory 
notes  for  $500  each,  and  two  interest  coupons 
for  $40  each.  One  of  the  principal  notes 
was  due  on  the  Iflth  day  of  January,  1888, 
one  of  the  coupons  was  due  one  year  later; 
and  the  other  principal  and  coupon  notes 
were  due  on  the  19th  day  of  January,  1890. 
To  secure  the  payment  of  the  notes,  Robin- 
son and  his  wife  executed  to  Leach  a  mort- 
gage upon  the  southwest  quarter  of  section 
5,  fn  township  98  N.,  of  range  44  W.,  which 
was  then  owned  by  Robinson.  On  the  18th 
day  of  January,  1890,  Leach  assigned  the 
notes  and  mortgage  to  plaintiff,  and  he  seeks 
in  this  action  to  recover  ae  amount  due  on 
ae  notes^  and  to  foreclose  ae  mortgage. 
On  ae  7a  day  of  December,  18S5,  ae  land 
was  sold  by  ae  treasurer  of  Lyon  county  to 
MUler  &  Thompson,  for  ae  delinquent  taxes 
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of  the  7ear  188C  On  the  15fh  day  ot  De- 
c«nber,  1888;  the  oertiflcate  was  asalgned  to 
defendant,  A.  Van  Wacener,  and  tm  the  ISIh 
6aj  of  Uareh,  1889;  a  treaanrer's  tax  deed  on 
the  Bale,  rej^eeoited  bj  the  oertiflcate,  was 
Issued  to  bhn,  and  was  recorded  on  the  26th 
day  of  the  same  month.  On  the  29th  day  of 
November,  1889,  Van  Wagener  and  wife  exe- 
cuted to  defradant;  Jos^h  Booaxd,  a  war- 
ranty deed  for  the  land,  and  he  asks  that 
bis  title  he  quieted  aa  against  plaintitrs 
mortgage.  The  district  court  granted  to 
plaintiff  the  relief  demanded. 

The  only  qaeetlou  to  be  determined  is 
whether  the  tax  deed  to  Von  Wagener  was 
valid,  as  against  tlir  mortgage  held  by  plaln- 
tlfl.  The  mortgage  prorldes  that  the  mort- 
gagor shah  pay  all  taxes  which  had  been  or 
dioold  be  levied  upon  the  land.  On  the  18th 
day  of  April,  1888,  Van  Wagener  became 
the  owner  of  Roblnson'a  Interest  In  the  land, 
by  Tlrtae  of  a  sheriff's  deed.  Issued  to  him  on 
that  data  The  sale  under  which  it  was  issued 
was  made  to  satisfy  a  decree  In  favor  of  F.M. 
Sla^e  &  Go.,  and  against  Robinson  and  wife, 
foret^oidng  a  mechanic's  lien  on  the  mort- 
gaged pranises.  On  the  26th  day  of  May, 
1888,  a  second  sheriff's  deed  to  the  premises 
was  Issued  to  Van  Wagener,  mider  a  sale 
made  to  satisfy  a  judgment  r^idered  against 
Robinson  m  favor  of  one  McKuge.  At  the 
time  these  sheriff's  deeds  were  executed. 
Van  Wagener  owned  a  decree  foreclosing  a 
mechanic's  lien  against  Robinson  in  favor  of 
Wilson,  Ely  &  Son,  rendered  In  November, 
l886,  which  was  a  lien  on  the  land  In  ques- 
tion. After  receiving  these  deeds.  Van 
Wagener  executed  to  Ellzabetli  McMillan  a 
quitclaim  deed  for  the  premises,  which  was 
dated  on  the  lltb  day  ot  December,  1888. 
It  appears  that  this  deed  was  given  to  the 
mother  of  a  business  lurtner  of  Van  Wag- 
ener, and  that  it  was  not  recorded  until  the 
jOth  day  of  Slarch,  1889.  It  Is  contended  by 
appellee  that  it  was  not  delivered  until  about 
the  time  it  was  recorded,  and  that  it  was  a 
devtoe  for  defeating  bis  mortgage;  that  Van 
Wagener  In  fact  owned  the  land,  subject  to 
moumbrancee  thereon,  wh^  the  oertiflcate  of 
tax  sale  was  assigned  to  blm;  and,  there- 
fore, that  the  assignment  operated  as  a  re- 
demption from  the  tax  sale;  and  that  no 
title  was  conveyed  by  the  tax  deed.  Mrs. 
McMillan  testifies  that  she  first  knew  the 
deed  for  the  land  was  to  be  made  to  her 
about  the  1st  day  of  March,  1889;  that  she 
was  present  when  It  was  made;  and  that 
she  left  It  with  her  son.  It  Is  shown  that  the 
son  was  owing  his  mother  about  fl,500;  that 
he  and  Van  Wagener  together  owned  several 
tracts  of  real  estate^  Including  the  one  In 
oontroversy,  the  title  to  which  had  been 
taken  In  the  name  of  Van  Wagener;  and 
that  it  was  agreed  between  them.  In  Octo- 
ber or  November,  1888,  that  the  land  in  con- 
troversy should  be  conveyed  to  the  mother, 
to  pay  the  debt  ot  her  son.  It  la  shown 
that  the  deed  was  not  executed  at  that  time. 


Neither  the  son,  H,  O.  Mc^OUan,  nor  Tan 
Wagener  fixes  the  time  when  It  was  de- 
Uvered.  MoMman  says  it  was  not  made  for 
some  Ume  after  the  negotiallons  for  It  were 
ooncHnded;  that,  aft»-  it  was  drawn,  it 
malned  hi  the  office  for  some  thne  before  It 
was  executed;  that;  aftw  it  was  executed, 
it  was  delivered  to  blm,  and  kept  tor  sev- 
eral weeks,  when  his  mother  came  to  the 
ofilce,  and  the  deed  was  explained  to  hst, 
and  left  by  her  with  him;  that  he  Intoided 
to  take  It  to  the  recorder's  offl{»  to  be  re- 
corded, but  forgot  to  do  80  for  some  jime. 
H»  does  not  fix  the  time  when  bis  mother 
went  to  the  office  and  flxst  saw  the  deed, 
but  thinks  it  was  not  as  late  as  tlie  1st  of 
March,  nor  later  than  the  1st  of  February. 
Van  Wagener  corroborates  the  testimony  of 
the  mother  to  some  extent,  by  stating  that  it 
was  hla  recoUectlon  that,  when  she  came  to 
the  office,  the  deed  had  not  been  executed; 
that  he  ^ther  made  It  tiien  or  soon  after- 
wards, or  It  might  have  be^  executed  be- 
fon,  and  delivered  at  that  time.  It  Is  not 
necessary  to  determine  the  exact  date  of  the 
d^vffly.  The  evidence  satisfies  us  that  the 
arrangement  with  the  mother  was  not  com- 
pleted, and  the  jleed  delivered  to  her,  until 
several  weeks  after  the  certificate  of  tax 
sale  was  assigned  to  Van  Wagener,  and 
that,  for  the  purposes  of  this  action,  he  must 
be  regarded  as  the  owner  of  the  hmd,  or  aa 
holding  the  legal  title  for  himself  and  his 
partner  ^t  the  time  the  assignment  to  him 
was  made.  We  are  therefore  required  to 
detennlne  the  effect  of  that  assignment.  The 
appellee  contends  that  It  operated  as  a  re- 
demption of  the  land  from  the  tax  sale; 
while  appellant  insists  that  Van  Wagener 
was  under  no  obligations  to  pay  the  taxt^ 
for  which  the  land  was  sold;  that  It  was  not 
his  duty  to  redeem  from  the  sale;  and  that 
he  had  a  rl^t  to  regard  the  interest  he  ac- 
quired by  virtue  of  the  assignment  of  the 
certificate  as  separate  and  dlsttnct  from  the 
title  he  obtnlnod  through  the  sheriff's  deeds. 

Neither  Van  Wagener  nor  his  assignors, 
Miller  &  Thompson,  had  any  Interest  In  the 
land  when  It  was  sold  for  taxes,  and  owed 
DO  duty  to  the  state  to  pay  those  for  which 
it  was  soli.  When  the  certificate  of  sale 
was  assigned  by  Miller  &  Thompson,  they 
owned  a  Judgment  which  was  rendered  In 
their  favor,  and  against  Robinson,  In  May. 
1887,  for  ¥160.49,  and  costs;  and  It  was  a 
part  of  the  contract  under  which  the  assign- 
ment was  made  that,  in  case  the  mortgage 
of  plaintiff  was  defeated,  the  amount  ot 
that  Judgment  was  to  be  paid  to  the  as- 
signors. Neither  the  ownership  of  that  Judg- 
ment, nor  the  conditional  agreement  to  pay 
it;  created  any  liability  to  pay  taxes,  or  to 
redeem  from  tax  sales.  But  Van  Wagener 
owned  the  land  when  the  certificate  was 
transferred  to  him,  subject  to  the  mort- 
gage owned  by  plaintiff;  and  althoui^  he 
was  under  no  personal  obligations  to  pro- 
tect that  mortgage,  nor  to  redeem  from  the 
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tu  nle,  yet  he  had  no  right  to  defeat  the 
mortgase  hy  procuring  title  through  the 
■ale.  As  owner  of  the  land,  and  also  as  own- 
er of  the  decree  rendered  In  favor  of  WU- 
aon,  Ely  &  Son.  he  had  a  right  to  redeem 
from  the  'sala  Bice  t.  Nelson,  27  Iowa. 
151.  In  Porter  r.  Lafferty,  33  Iowa,  254. 
the  owners  of  land  mortgaged  it  with  a  war- 
ranty of  title,  and  afterwards  sold  it  subject 
to  the  mortgage.  It  was  held  that  their 
vendees  were  under  no  obligation  to  pay 
taxes  delinquent  when  they  purchased,  but 
that,  as  they  had  undertaken  to  discharge 
the  mortgage,  they,  in  their  relation  to  the 
title,  occupied  the  places  of  their  gran- 
tors, and  could  not  defeat  the  interest  of  the 
mortgagee  by  buying  in  a  tax  title  based  on 
a  sale  made  for  such  delinquent  taxes.  It 
was  held  In  Stears  t.  Hollenbeck,  38  Iowa, 
550,  that  a  Teudee  of  mortgaged  premises, 
whose  deed  was  made  subject  to  tb.e 
mortgage  and  unpaid  taxes,  could  not  de- 
feat the  mortgage  by  i>ennlttlng  the  land 
to  go  to  sale  for  such  taxes,  and  obtaining 
hereunder  a  tax  deed.  The  conclusion  was 
based  upon  the  theory  tiiat  It  was  the  duty 
of  the  owner  of  land  to  pay  the  taxes  levied 
upon  it  In  Fair  t.  Brown,  40  Iowa,  210, 
It  was  held  that  the  holder  of  a  lien  on  real 
estate  cannot  defeat  the  lien  of  another  by 
means  of  a  tax  title.  It  was  said  that,  al- 
Qiough  not  bound  to  pay  the  taxes,  he  had 
a  right  to  do  so,  to  protect  his  lien,  and  that 
he  cannot  obtain  that  protection  by  pursuing 
a  course  which  would  deprive  (he  other 
Uenholder  of  his  security,  and  leave  the 
burden  of  paying  the  li^  npon  the  debtor 
after  depriving  him  of  his  property.  The 
same  doctrine  was  announced  In  Garrett- 
son  V.  Scofleld,  44  Iowa.  33.  In  Gowdty  v. 
Cuthbcrt,  71  Iowa,  733,  29  N.  W.  Rep.  798, 
it  was  held  that  the  vendee  of  real  estate 
cannot  defeat  the  claim  of  his  vendor  for 
onpald  purchase  money  by  purchasing  a 
tax  title  based  n[>on  a  sale  for  taxes  which 
he  was  not  bound  to  pay,  although  he  had 
notifled  his  vendor  to  pay  the  taxes  before 
the  deed  was  Issued.  In  Eck  v.  Swonuum- 
son,  73  Iowa,  423,  35  N.  W.  Rep.  503,  It  was 
held  that  where  the  owner  of  a  mortgage 
purchased  the  mortgaged  land  at  tax  sale, 
and  thereafter  assigned  the  decree  of  fore- 
closure, while  he  held  the  certificate  of  tax 
sale,  neither  the  owner,  nor  any  one  claim- 
ing under  him,  could  acquire  title  under  the 
certificate.  See,  also.  Frank  v.  Arnold,  73 
Iowa,  370,  35  N.  W.  Rep.  458;  Bowman 
V.  Eclutien,  46  Iowa.  583.  The  facts  in 
Curtis  V.  Smith,  42  Iowa,  665,  relied  upon 
by  appellant,  were  that  Smith  liad  taken  a 
quitclaim  deed  to  the  land  involved  In  that 
case,  which  had  not  t>een  effectual  to  con- 
vey title  or  interest,  and  for  ttiat  reason  he 
could  not  have  redeemed  the  land  from  tax 
sale,  and  was  not  disqualified  to  obtain  the 
title  thereto  tax  deed.  Although  the 
cases  dted  were  not  in  all  respects  alike, 
yet  we  think  each  was  governed  to  some  ex- 


tent by  a  role  of  general  application,  wtaldi 
must  control  in  this  case.  We  concli^e  that 
the  assignment  of  the  certificate  to  Van 
Wagener  operated  as  a  redemption  from 
the  tax  sale,  and  that  the  tax  deed  was  In- 
valid. 

When  app^ant  purchased  the  land  the 
records  of  the  county  dladosed  facts  whldi 
should  have  apprised  liim  of  the  defects  in 
Van  Wegener's  title  and  of  pUdntUTs  dalnu, 
and  he  has  shown  no  grotmd  for  equitable 
relief.  The  decree  of  the  district  omrt  Is 
correct  and  is  affirmed. 


BTATB  V.  DES  MOINES  ft  K.  O.  RT.  OO. 
(Supreme  Court  of  Iowa.  Feb.  8,  1893.) 

IiOC4TIO!T  OF  8TATIO>rS— POWBBS  Or  RlILBOAD 
CoHHiSSIONSRS. 

Deffendant  i^lroad  company,  after  msliH 
talnlnjr  a  station  for  several  years  at  a  ^<rint  In- 
tenneolate  two  other  points,  where  its  line 
crossed  other  roads,  abandooed  each  station, 
and  established  two  others  at  points  equidis- 
tant from  the  two  junctitHU,  in  oraer  to  Increase 
its  traffic,  and  provide  greater  fadlitiee  for  the 
inhaliitants  of  the  territory  lying  between  the 
1  unctions,  ffefd,  that  a  petiuon.  by  the  Inhab- 
itants of  the  station  abudoned,  to  compel  its 
re-establishment,  based  on  an  order  of  the  rail- 
road coDunlasioners  ctminianding  defendant  to 
re-establish  such  station,  was  pmierlT  dis- 
missed, in  that  petlti<Hiers  wato  aot  therwy  de- 
prived of  reasonable  faculties  to  transact  busi- 
ness with  defendant;  and,  unless  It  be  shown 
that  such  Is  the  case,  the  railroad  commission- 
ers had  no  authmity  to  inttffere  with  defeadant 
in  the  nanageoient  of  its  propoty  and  the  loca- 
tloa  of  Its  statiina. 

Appeal  from  district  court,  Polk  county; 
O.  P.  Hohnes,  Judge. 

This  is  an  action  founded  npon  an  order  of 
the  railroad  oomndashmerB  requiring  the  de- 
fendant to  re-eetabllsh  and  maintain  a  sta- 
tion on  Its  line  of  railroad  at  a  place  called 
"Leslie."  The  district  oourt.  after  heulng 
tito  testimony  of  a  large  number  of  wit- 
nesses, entered  a  decree  dismissing  die  pe- 
tttlfm.  Plaintiff  appeals. 

John  Y.  Stone,  Atty.  Gen.,  and  Oole,  Mc- 
Vey  &  Cheshire,  for  appellant  Kanffman  ft 
Guema^,  for  appellee. 

ROTHBOGK,  J.  1.  The  defendant  la  the 
owner  of  a  railroad  which  It  operates  from 
Des  Moines,  Iowa,  to  CainsvUle,  in  the  state 
of  Missouri.  It  passes  through  Osceola,  the 
cotmty  seat  of  Clarke  county,  where  it  crosses 
the  main  line  of  the  Chicago,  Burlington  ft 
Quincy  Railroad.  About  14  miles  south  of 
Osceola,  It  crosses  the  Keokuk  &  Western 
Railroad,  at  a  station  called  "Van  Wert" 
The  Keokuk  ft  Western  road  runs  from 
Keokuk  to  Van  Wert,  where  it  connects 
with  the  Humeston  ft  Shenandoah  R^lroad, 
which  runs  west  to  Shenandoah.  The  de- 
fendant's road  was  constructed  to  the  points 
named  in  1SS2,  and  at  that  time  a  Btatlon 
named  "Leslie"  was  located  at  a  point 
about  midway  betweoi  Osceola  and  Van 
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Wert.  The  defoidant's  railroad  Is  what  is 
called  a  "narrow  sauge/'  and  the  evidence 
shows  that,  some  time  after  It  was  con- 
structed, it  fell  Into  the  hands  of  a  re- 
ceirer,  and  was  sold  to  the  defendant  In 
March,  1S88.  Soon  thereafter  the  mana- 
glng  officers  of  the  defendant  dedded  to 
divide  up  the  territory  between  Osceola  and 
Van  Wert  by  putting  in  two  stations,  Instead 
of  one.  The  plan  was  to  make  the  stations 
about  equidistant  To  accomplish  this  pur- 
pose, It  was  necessary  to  abandon  or  re- 
move the  station  called  "Leslie."  A  station 
called  "Phllllpsburg"  was  established  at  a 
point  Qve  miles  south  of  Osceola,  and  anoth- 
er station  called  "Green  Bay"  was  estab- 
lished five  miles  south  of  Phlllipsburg;  so 
that  the  distances  between  stations  on  that 
part  of  the  line  were  approximately  five 
miles.  The  residents  In  and  about  IjesUe 
made  complaint  of  this  change  In  the  sta- 
tions, and  petitioned  the  railroad  commis- 
sioners to  make  an  order  that  the  station  at 
Leslie  be  re-established  as  It  was  before  the 
change  was  made.  An  investigation  was 
made  by  the  commissioners,  and  a  majority 
of  them  made  the  order  upon  which  this 
action  is  founded.  A  very  la^  number  of 
witnesses  were  examined  upon  the  trial  In 
tiie  district  court  It  is  not  our  purpose  to 
attempt  to  set  out  their  testimony  in  this 
opinion.  A  careful  examination  .of  It  has 
led  OS  to  the  condualon  that  the  strict 
eourfc  rii^tly  determined  that  the  order  was 
not  reasonable  and  proper.  As  we  view  the 
evidence,  tiie  wants  of  the  people  residing 
tn  the  territory  between  Osceola  and  Van 
Wert,  and  within  convenient  distance  of  the 
defendant's  road,  are  as  well  or  better  ac- 
commodated with  railroad  facilities  than 
they  would  be  with  one  station  located  at 
Leslie.  Oounael  for  appellant  do  not  really 
dispute  this  proposition.  We  find  the  fol- 
lowing language  In  tb^r  argument:  "If  the 
defendant  road  has  established  by  the  evi- 
doice  that  It  has  maintained  two  stations, 
one  at  Oreen  Bay  and  one  at  Phllllpsburg, 
as  th^  maintained  previous  to  January  l, 
1880,  the  station  at  Leslie,  then  we  admit 
that  two  stations  thus  maintained  would 
probably  accommodate  the  pubUc  along  the 
line  of  defendant's  railway  between  Osceola 
and  Van  Wert  at  least  equal  to  the  one  sta- 
tion at  Leslie;  but  we  shall  show  from  the 
record  that  the  stations  at  Green  Bay  and  at 
PhUIlpsbnrg  are  mere  "iiWiigw,  and  have  nev* 
er  been  maintained  in  any  proper  sense  as 
stations."  There  la  no  doubt  that  there  is 
a  large  preponderance  of  the  evidence  to 
the  effect  that  more  of  the  patrons  of  the 
road  can  be  accommodated  with  two  stations 
than  with  one.  Indeed,  it  appears  to  us  that 
this  is  a  fact  which  does  not  require  the 
testimony  of  witnesses  to  establish.  It  is  a 
self-evident  fact  There  might  t>e  a  case 
where,  owing  to  the  topography  of  the  coun- 
ty, and  the  condition  of  roads  and  ep- 
proaches  to  the  atations,  the  question  would 


be  debatable;  but  there  Is  no  such  condi- 
tion of  things  In  this  case.  It  appears  from 
the  above  extract  from  the  argnm^t  of 
appellant  that  the  complainant  la  not  so 
much  that  the  station  house  was  removed 
from  Leslie,  and  the  station  abandoned,  as 
that  the  stations  at  Green  Bay  and  at 
PhUlipsburg  are  not  properly  maintained. 
It  will  be  time  enough  to  determine  that 
question  when  a  formal  complaint  is  made 
to  compel  better  faculties  at  those  stations.  It 
is  true  that  the  stations  on  the  line  of  this 
road  are  not  maintained  as  th^  are  on  oth- 
er lines  In  this  state.  It  Is  a  narrow-gauge 
road,  and  the  evidence  shows  that  since  1889 
It  has  been  operated  at  a  loss  of  (100  a  day 
of  actual  ouUay,  without  expending  any- 
thing for  maintaining  the  property.  There 
is  nothing  in  the  case  which  tends  to  show 
that  the  managera  oi  the  road  had  any  in- 
tention to  deprive  any  one  of  proper  &cUl- 
ties  for  transacting  business  with  the  com- 
pany. The  Income  of  the  road  did  not  war- 
rant the  maintenance  of  expensive  stations, 
but  demanded  the  strictest  economy.  It  waa 
thought  by  the  management  that,  by  estab- 
lishing two  stations  at  points  nearer  the  Junc- 
tion of  the  other  roads  named,  the  defendant 
would  be  able  to  control  more  traffic,  by 
being  nearer  to  the  Inhabitants  residing  In 
the  vicinity  of  Osceola  and  Van  Wert  It 
appears  to  us  that  the  owners  of  tiie  road 
should  not  be  Interfered  wltii  In  the  manage- 
ment of  ^elr  property,  Indudlng  the  loca- 
tion of  th^r  stations,  where,  as  In  this 
case,  there  is  no  compet^t  evidence  that 
any  patron  of  the  road  has  been  deprived 
of  reasonable  fadllties  for  transacting  busi- 
ness with  the  def^dant 

2.  Counsel  have  presented  and  discussed 
tiie  question  whether,  under  tiie  statute, 
the  railroad  commissioners  have  the  power 
to  order  a  station  established  at  any  point 
except  at  the  Junction  of  lines  of  road.  We 
do  not  determine  that  question,  because  it 
Is  not  necessary  to  do  so  in  this  case.  The 
decree  of  the  district  court  is  affirmed. 


HUDSON  T.  APPLBG-ATE  et  al. 
(Supreme  Court  of  Iowa.  Feb.  3,  1883.) 

EVIDSXCE  ox  FOKMBK  TkIAL— AFriDA.VIT  VOB 

CoSTINDaSUE— AVHEAL. 

1.  An  affidavit  read  after  a  motion  for  con- 
tinuance, under  the  admls^on  of  the  adverse 
party,  as  the  testimony  of  the  witiiesB  unable  to 
attend  the  trial,  cannot  be  read  in  evidence  at 
a  BDbaeqnent  trial,  thoosb  It  may  be  admitted 
to  have  oeen  tinpoBalblej  oy  reason  of  the  phy»> 
leal  and  mental  condition  of  such  witness,  to 
have  obtained  his  deposition  before  his  decease^ 

2.  Though  an  order  requiring  plaintiff  to  re 
ndt  a  portion  of  a  verdict  In  his  lavor,  and  di- 
recting jadgment  for  him  to  be  entoed  for  the 
balance,  Is  erroneous,  defendants  cannot  com- 
plain, as  the  error  is  in  their  favw. 

Appeal  from  district  cour^  Cass  eount^', 
N.  W.  Macy,  Judge. 
Action  at  law,  in  tiiree  oount^  to  leconr 
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for  serrloes  In  pnrtdiaiilng  bogs  for  the  de- 
fendants. A  rerdlct  was  returned  for  plain* 
tUr  for  93,785.70;  also  certain  special  flnd- 
tngs,  which  show  ttiat  tile  yeldlct  was  ren- 
dered upon  the  second  count  of  the  petition. 
Judgment  was  entered  on  the  verdict  for 
fS,a6L18k  with  Interest   Defendants  appeal. 

I*.  li.  De  Jjout,  for  appdlants.  B.  Q.  Cur- 
tly tax  appdloe. 

OIVUN,  J.  1.  In  bis  second  count  the 
plain tl(f  allies  "that  the  reasonable  value 
of  such  servlees,  and  the  usual,  uniform, 
and  customai7  piice  for  purcha^g  said  hogs 
was  910  per  one  hundred  poimds."  Appel- 
lants oimtend  that  there  was  no  evidence  of 
the  reasonable  value  of  such  servloes,  nor  of 
a  custom  or  usage  as  to  the  oonunlsdons  to 
be  paid.  In  the  absence  of  an  express  cm- 
tract,  and  that  the  court  therefore  erred  in 
submitting  that  cause  of  acUon  to  the  Juiy. 
Four  witnesses  testified,  not  only  to  the  rear 
sonabte  value  of  the  services,  but  also  that 
ihere  was  a  custom  as  to  the  prices  paid  for 
aadx  s«Tlcea.  It  Is  Insisted  that  these  wlt^ 
nesaes  did  not  show  a  custom;  that  their 
statements  were  mere  oonclu^ons,  and  not 
facts;  and  that  the  Instances  related  by  them 
of  piloes  paid  were  In  pursuance  of  contract, 
and  not  of  a  custom.  Concede  that  there 
was  no  evidence  of  a  custom;  there  certainly 
was  erldence  of  the  reasonable  value  of  such 
senricea  We  think,  however,  there  was  ev- 
idence t^iding  to  show  a  custom,  and  that 
there  was  no  error  In  submitting  the  Issues 
jc^ed  on  the  second  count  to  the  Jury. 

2.  This  case  was  tried  tnice,  and  on  the 
flnrt  trial  defendants  moved  for  a  continu- 
ance, on  the  ground  of  the  inability  of  8.  J. 
Applegate  to  be  prercnt  on  account  of  sick- 
ness^ to  testify  as  a  witness.  The  motion 
was  aocomiranled  by  an  affidavit  Htatlnfj  what 
Mr.  Applegate  would  testify  if  present,  and 
the  affidavit  was  read  as  the  evidence  of  Mr. 
Applegate  on  that  trial.  On  the  second 
trial  It  was  admitted  that  the  mental  and 
physical  condition  of  Mr.  Applegate  had  been 
such  from  the  time  a  new  trial  was  granted 
until  his  death  tliat  his  deposition  could  not 
have  t>een  tiken.  Upon  this  admission  the 
defendants  offered  said  affidavit  In  evldeuce, 
to  which  plaintiff  objected,  as  Incompetent, 
and  the  objection  was  sustained.  In  State 
V.  Felter,  32  Iowa,  SO,  this  question  was 
passed  upon,  and  this  court  held  as  folfows: 
'There  was  no  error  In  excVacUng  the  affida- 
vit. The  only  reason  for  requiring  a  party 
to  admit  that  the  witnesses,  If  present,  would 
swear  to  the  facts  stated  In  the  affidavit,  Is 
that  he  may  have  a  trial  at  that  term,  and 
avoid  a  oontlnnanoe.  If  for  any  other  cause 
the  case  Is  continued,  or  trial  had  at  a  sub- 
sequent term,  the  reason,  as  w^  as  the  oon- 
idderatloa  for  the  admission  made,  censes, 
nnd  the  necesrity  for  uMng  the  affidavit  also 
ceases,  since  the  party  then  has  ample  op- 
portunity to  procure  the  attendance  of  the 
■wHnoMMs  ttiemadrei;  or  their  deposttioiUL" 


It  is  true  that  In  that  case  Oie  opportunity  of 
procuring  the  evidence  of  the  witnesses  had 
not  passed,  as  it  had  In  this;  but,  as  there 
said,  the  tmly  reason  for  requiring  a  party  to 
admit  that  the  witnesses,  If  present,  would 
swear  to  the  facts  stated  in  the  affidavit,  Is 
that  he  may  have  a  Izlal  at  that  term,  and 
avoid  a  continuance.  That  reason  did  not 
exist  at  the  second  trial  of  this  case.  No 
oontinuanoe  was  asked,  nor  would  one  have 
been  granted,  on  account  of  the  absence  of 
Mr  Applegate.  Such  affidavits  would  never 
be  competmt  as  evldrace  on  a  trial.  In  the 
absence  of  statutory  provision  making  Qiem 
so.  Our  statute  makes  them  competent,  un- 
the  admission  of  the  adverse  party,  tor 
the  single  reason  of  avoiding  a  oontlnnanoe. 
None  of  the  conditions  that  render  such  affi- 
davits onnpetent  as  evidence  on  the  trial  ex- 
isted at  the  time  of  this  second  trial,  and 
there  was  no  error  In  the  ruling  of  the  court 
8.  The  Judgmwt,  after  showing  that  the 
court  oveiruled  appeUants'  motion  to  set 
aside  the  verdict  and  q»eoial  findings,  and  for 
a  new  trial,  recites  as  follows;  "It  Is  there- 
fore ordered  by  the  court  that  the  plalntUI 
be,  and  is  hereby,  required  to  remit  all  ot 
said  vetdlot  over  the  sum  of  93.261.18  of  Qie 
amount  of  the  verdict  heretofore  roidered 
by  the  jury,  and  that  Judgment  be  rendered 
on  said  verdict  for  the  said  sum  of  93,261.18, 
with  lnt«^  at  6  pex  cent.  frcHu  date  of  said 
verdict,  April  17, 1891,  and  tor  costs  of  suit" 
Judgment  was  entered  In  favor  of  plaintiff 
for  93.2S0.21.  and  for  costs,  and  on  order  for 
general  execution,  "to  all  of  which  ruUnga 
and  orders  each  of  the  parties  duly  excepted, 
and  to  the  Judgment  of  the  ooort  defendants 
at  the  time  excepted."  One  ground  of  de- 
fendants* motion  for  a  new  trial  was  that  the 
verdict  was  at  least  $000  excessive  In  amount. 
The  court  evidmtly  foimd  this  to  be  true  to 
the  amount  of  9624.52,  and  should  have 
granted  a  new  trial,  unless  the  plaintiff 
elected  to  remit  the  excess.  The  court  had 
no  power  to  reader  Judgment  for  a  less  sum 
than  the  verdict  without  giving  the  success- 
ful party  the  optlim  of  accepting  such  less 
amoimt  or  accepting  a  new  trial.  Noel  v. 
Railroad  Co.,  44  Iowa,  2^;  Brown  v.  Mo- 
Lelsh,  71  Iowa,  381.  32  N.  W.  Rep.  385; 
Brockmnn  v.  Bertyhill,  16  Iowa,  183.  The 
onler  of  the  court  was  "that  the  plaintiff  be. 
and  la  hereby,  reciuired  to  remit"  The  ac- 
tion of  the  court  in  this  respect  was  favor- 
able to  the  defendants,  and,  even  If  it  was 
without  the  ccnsent  of  the  plaintiff,  the  error 
was  without  pre(}udice  to  the  defendants. 
Dm:  oonclnalon  Is  that  the  Judgment  of  the 
district  ooort  staould  be  affirmed. 


8GHRADBB  v.  HOOVBB. 
(Supreme  Ooort  ot  Iowa.  Fd>.  8|  1898.) 

OalSCTlONS  TO  JCBIBDICTION— WaITBR  —  ACTIOS 

FOB  Services— IssTBucTioN 8— New  Trial. 

1.  Where  a  court  has  JurisdictioD  of  the 
snhjeet-mattw  of  an  action,  and  a  party  there- 
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to  proceeds  to  trial  witlioiit  maUiic  the  obJeo- 
don  that  the  court  has  not  jmlsdlctioii  of  her. 
Hhe  cannot  ralie  wnstx  Qoeitloii  on  «  Moond  trial 
of  the  same  action. 

2.  In  an  action  for  medical  services,  an  in- 
itrnctlon  that  if  defendant's  attending  phyd- 
dan  called  in  plaintiff  for  consultation  as  to  de- 
fendant's oondition,  and  that  plaintiff,  at  tnch 
pfaystcian's  reqaest,  rlaited  d^endaat,  defoid- 
ant  woold  be  uable  for  the  reaaonable  value  of 
his  aerrlces,  is  erroneoos,  where  there  Is  no  al- 
leiration  In  the  petition  that  plaintiff  was 
called  in  tor  oonsuitation  hj  defendant's  attend- 
big  pbrsician,  and  where  there  is  no  evidence 
in  support  of  such  fact 

3.  It  is  not  OTor  to  grant  a  motion  for  a 
new  trial  where  tfaw*  la  no  evidenoe  whatever 
to  anpport  the  verdle^  erwi  thon^  it  is  for  a 
nominiil  amoant. 

Appeal  from  superior  court  of  Ckmndl 
Blnfh;  3.  B.  F.  McOee.  Judge. 

Actkm  on  account  to  recover  flOO  tor  med- 
ical services.  Answer  denying  generally. 
Trial,  and  verdict  and  Judgment  for  defend- 
ant, from  which  plaintiff  appealed.  Upon 
the  appeal  the  case  was  reversed  and  re- 
manded. See  80  Iowa,  245,  4S  N.  W.  Rep. 
734.  After  procedendo  was  filed,  defendant 
withdrew  her  answer,  and  filed  a  motion  to 
dismiss,  for  the  reason  that  the  court  had  no 
Jurisdiction.  This  motion  being  overmled, 
t3ie  defoidant  reflled  her  answer,  and  an 
amendment  alleging  want  of  Jurisdiction,  and 
offering  to  pay  costs  up  to  the  filing  of  the 
amendment  to  the  answer.  The  case  was 
again  tried  to  a  Jury,  and  a  verdict  for  plain- 
tiff for  93.50,  wblcli,  on  plalntUTs  motion, 
was  set  aside,  and  a  new  trial  granted.  De- 
fendant appeala 

Fremont  Benjamin,  for  appellant  FUddn- 
ger  Bros.,  for  appdlee. 

GIVEN,  J.  1.  We  first  consider  the  qaes- 
tlon  of  Jurisdiction.  The  grounds  of  defend- 
ant's motion  and  nnswer  to  the  Jurisdiction 
Is  timt  the  superior  court  had  no  Jurisdiction 
of  the  defendant  or  of  the  subject-matter. 
It  is  alleged,  as  reason  why  that  court  had  no 
Jurisdiction  of  the  defendant,  that  she  resid- 
ed east  of  the  west  line  of  range  40,  In  that 
part  of  Pottawattamie  county  within  the  Ju- 
risdiction of  the  dlstiict  court  held  at  Avoca. 
No  reason  is  alleged,  nor  is  it  claimed,  that 
the  superior  court  did  not  have  Jurisdiction 
In  actions  on  account  for  $100.  The  conten- 
tion Is  excltisively  as  to  Jurisdiction  of  the 
person.  The  defendant  submitted  to  the  Ju- 
risdiction without  questioning  It  until  the 
case  was  remanded  for  retrial.  It  has  been 
uniformly  held  that,  when  the  court  has  no 
Jurisdiction  of  the  subject-motter,  Jurisdic- 
tion cannot  be  conferred  by  consent  Dicks 
r.  Hatch,  10  lown,  380;  Walker  v.  Kynett 
32  Iowa,  624;  Rogers  v.  Loop,  51  Iowa,  41, 
50  N.  W.  Rep.  224;  McMeans  t.  Cameron.  61 
Iowa,  001,  49  N.  W.  Rep  856;  Cerro  Uordo 
Oo.  T.  Wright  Co.,  59  Iowa,  485,  13  N.  W. 
Rep.  645;  Hynds  v.  Pay,  70  Iowa,  433, 80  N.  W. 
Rep.  683.  It  ts  also  held  that  where  the  court 
has  Jurisdiction  of  the  subject-matter,  it  may 
acquire  Jurisdiction  of  the  parttea  by  ccmaent 


Davidson  v.  Wheeler,  Morris,  (Iowa.)  238; 
O'Hagen  v.  O'Hagen.  14  Iowa,  264;  Groves 
V.  Richmond,  66  Iowa,  69,  8  N.  W.  Rep.  752. 
The  superior  court  having  Jurisdiction  of  the 
subject-matter,  the  defendant  having  submit- 
ted herself  to  the  Jorlsdictlon  of  the  court 
cannot  be  heard  to  thereafter  deny  that  the 
court  had  Jurisdiction  as  to  her.  Railroad 
Co.  V.  RItter,  36  Iowa,  5€S;  Danfortb  t. 
Thompson,  34  Iowa,  243;  Drake  v.  Adilwnt 
4  G.  Greene,  297. 

2.  The  defendant  complains  of  the  follow- 
ing Instruction  given  by  the  court:  "(2)  If, 
under  the  evidence,  you  find  that  Dr.  Dar- 
nell, who,  OS  shown  by  the  evidence,  was  In 
attendance  upon  defendant  while  in  attend- 
ance upon  said  defendant  and  having  her 
case  In  charge,  called  upon  the  plaintiff  ts 
this  case  for  consultation  as  to  said  defend 
ant  and  that  plaintiff,  at  the  request  of  th*i 
said  attending  phy^dan,  did  visit  said  de- 
fendant, then  you  are  instructed  tiiat  said 
defendant  would  be  liable  to  pay  to  sold 
plaintiff  the  reasonable  value  of  plaintiff's 
services  rendered  under  such  cause.  Just  as 
though  she  had  called  plaintiff  herself." 
Whether  this  Instruction  correctly  states  the 
law  or  not  we  did  not  determine.  There 
was  nothing  In  the  pleadings  or  proofs  to 
warrant  the  giving  of  this  Instruction.  The 
allegation  of  plaintiff's  petition  Is  "that  do 
fendant  Is  Indebted  to  him  on  account  foi 
medical  services  at  her  request  rendered.*" 
There  is  neither  allegation  nor  proof  tha* 
plaintiff  rendered  services  at  the  request  of 
any  other  person,  except  as  it  may  be  In 
ferred  from  the  fact  of  his  visiting  defend 
ant  lu  company  with  her  attending  pbyst 
clan.  There  Is  no  evidence  that  he  rendcre/^ 
services,  except  as  it  may  be  Inferred  front 
the  visit  The  defendant  and  two  other  wit 
uesses  are  all  that  were  called.  The  other 
two  were  as  to  the  value  of  the  servlcea 
She  says  that,  on  the  day  before  the  visit 
Dr.  Darnell  and  her  husband  were  talking 
about  getting  another  phy^dan.  Her  hus- 
band wanted  another  doctor,  so  that  he 
might  be  satisfied  that  Dr.  Darnell  was  doing 
all  that  he  could,  and  Dr.  Darnell  sold  he 
woiild  like  to  hare  another  physidau  to  show 
her  husband  that  he  was  doing  what  was 
right  That  she  said  "there  was  no  need  of 
it,  for  I  thought  he  was  doing  all  that  was 
required.  •  •  •  I  never  sent  for  Dr.  Schra- 
der.  *  *  *  I  didn't  know  Dr.  Schrader  was 
coming  until  he  came  Into  the  house."  It 
certainly  does  not  appear  from  this  testi- 
mony that  the  plaintiff  rendered  services  at 
the  request  of  the  defradant  Defendant  Is 
the  only  witness  called  to  prove  the  services. 
She  testifies  as  follows:  "Dr.  Schrader  aald. 
'Good  morning,'  and  wanted  to  know  how  I 
felt  and  If  I  was  sick,  and  that  Is  all  I  re- 
member. He  did  not  say  he  came  to  see  me. 
He  did  not  ask  me  about  my  disease.  He 
told  me  I  was  sick,  and  felt  pretty  bad."  On 
cross'examinatlon  she  stated:  "Dr.  Schrader 
did  not  presfxibe  anj  medicine  for  me;  did 
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not  tell  me  li»w  I  flboidd  do,  or  how  I  shonld 
be  cared  for.  He  did  not  do  anyttilng  tlmt 
led  me  to  bcHere  tbat  he  was  peTforming 
•ervlceS  for  nw.  He  itmiilr  'Good 
mornlDg,'  and  asked  how  I  fett.  jnet  aa  any 
ctlier  person  might.  He  made  no  claim  tm 
pay."  It  aeeins  to  ms  that  the  plaintiff  failed 
to  lAiow  that  he  reftdered  aervlceaaa  claimed. 
Our  opinion  to  that;  In  yie-w  ot  tb«  state  of 
«he  pleadlnga  and  pswin,  oonrt  «nred  In 
ClTlng  the  second  InatrnetlOB. 

3.  Defendant  aarigns  as  error  the  snatain- 
tag  of  platntlfrB  motion  for  a  new  trteL  The 
verdict  was  for  9a  SO.  There  was  no  evidence 
whatever  to  bub  tain  snch  a  verdict  If  the 
irtalntlff  was  raititled  to  recover  at  all,  he  was 
dearly  entitled  to  recover  a  much  larger 
flom.  There  was  no  enror  In  sustatning  liie 
motion.  For  the  error  la  givlag  the  second 
Inatmetion,  the  caae  must  be  reversed. 


BIOBLOW  V.  WILSON. 
(Sopreme  Court  of  Jown.   Feb.  8,  1803.) 
Action  ox  ABsiaxsn  Claim— Fbaud  as  to  Fabv 
— Rbpokuatiun  in  Equity — Changs  or  Vbiiub. 

1.  Where  an.  aasignment  appears  on  Its  face 
to  transfer  but  ooe  claim,  but  It  is  oontended 
that  the  subject-matter  of  the  claim  was  babied 
en  two  separate  eeatnctSr  and  that  as  to  the 
part  of  the  claim  based  od  one  of  the  contracts 
the  assicuraent  was  procured  by  &aud,  and 
void,  defendant  cannot.  In  an  action  at  law  on 
the  assignment,  plead  and  prove  by  parol  that 
tiie  assisnment  was  good  only  as  to  a  portion 
thereof,  and  void  as  to  the  balance,  but  relief 
most  be  sought  in  equity,  where  the  contract 
may  be  reformed  (n  accordance  with  Uie  facts. 

2.  An  mlicatim  for  change  of  venne  hfr- 
«anse  of  andue  influence  of  plalntifr  over  tiM  In- 
habitants  of  the  district  is  addressed  to  the  dla- 
4Kllou  of  tSw  conrt. 

Appeal  trom  district  court,  county; 
W.  F.  Conrad,  Jndge. 

Action  at  law  to  recover  from  the  defend- 
ant, as  a  stocUiolder  of  tlw  Deo  Molust  Os- 
ceola &  Seuthem  RaUway  Company.  Judg- 
ment for  ^tntlCf.  Defendant  appeals. 

N.  M.  Hnbbord.  Jr.,  and  P.  F.  Dawley, 
for  appelant.  Commlns  &  Wright  and 
Kanffnuin  ft  Ooemsey,  for  appeUea 

KINNB,  J.  1.  The  case,  as  presented  by 
Ibe  pleading^  Is  as  follows:  April  1,  1885, 
M.  H.  King  began  snlt  In  the  cfrcnlt  court  of 
Madison  county  against  the  Des  Moines,  Os- 
ceola &  Sonthem  Railway  Company  to  en- 
force a  mediauic's  lien  for  915,000,  and  fOr 
Oi©  appointment  of  a  receiver.  April  0, 
1885,  King  executed  to  R.  T.  Wilson  &  Co. 
the  fallowing  assignment:  "I,  M.  H.  King, 
plaintiff  In  the  above-entitled  cause.  In  con- 
fltderstlon  of  the  sum  of  $0,300  to  me  In 
liand  paid  by  R.  T.  Wilson  &  Co.,  of  tlie 
dty  of  New  Tork,  do  hereby  sell,  assign, 
and  transfer  to  sold  U.  T.  Wilson  &  Co.  all 
mr  right,  title,  interest,  and  claim  to  a  me- 
chflidc'ff  Uen  as  set  forth  and  claimed  by 
me  in  the  abore-entttled  snlt;  and  m  the  po- 


tltlon  and  amended  petition  flied  therein; 
and  I  do  hereby  atrthorlze  said  It.  T.  Wil- 
son &  Co.  to  prosecute  said  suit  la  my  name, 
or  to  have  th^r  own  names  substltated  as 
plaintiffs  In  said  cause,  as  they  may  elect 
I  further  authorise  Said  R.  T.  Wilson  &  Co. 
to  prosecute  my  said  claim  and  lien  to  Judg- 
ment ff>r  th^r  own  use  and  b^iefit,  exclu* 
stvely,  in  any  court  they  may  see  fit,  and 
to  cause  execution  to  be  Issued  therefor, 
and  collect  the  same  for  their  sole  use  and 
benefit,  either  In  my  name,  or  In  the  name 
&t  the  firm  of  R.  T.  Wilson  &  Co.,  as  they 
may  elect."  At  the  same  thne  Wilson  A 
Co.  executed  to  King  the  following:  "It  Is 
understood  that  the  os^gnment  made  by 
M.  H.  King  to  R.  T.  WUson  &  Co.,  of  me- 
c^nic's  Uen  claim  agninst  Des  Moines,  Os- 
c-)o!a  ft  Sonthem  Hallway  Company,  does 
rot  include  subsidy  notes  tnben  by  King, 
snd  now  with  the  Des  Moines  National 
Bank,  In  t&e  snm  of  about  $6,000."  R.  T. 
WUson,  t)ie  defendant  In  this  action,  was 
the  principal  member  of  said  firm  of  R.  T. 
Wilson  ft  Co.  February  8,  1887,  King  ob- 
tained a  Judgment  by  default,  in  the  district 
court  of  Clarke  county,  against  said  rail- 
way company,  for  $6,847.09.  This  judgment 
iB  based  upon  a  part  of  the  claim  Involved 
in  the  Madison  county  suit,  and  which,  as 
appears  on  the  ftice  of  the  assignment 
above  referred  to,  was  by  It  transferred  to 
Wilson  ft  Co.  In  the  same  month  King  as- 
signed the  Clarke  county  Judgment  to 
plaintiff  herein,  a  nonresident,  who  began 
this  action.  R.  T.  Wilson,  as  plaintiff  claims, 
was  the  the  owner  of  1,000  shares  of  stock 
In  said  railway  company,  of  $100  each,  for 
which  he  was  Indebted  to  said  company, 
and  an  execution  having  been  Issued  against 
ttie  company,  and  returned  unsatisfied,  this 
action  was  brought  to  recover  of  the  defend- 
ant, as  a  stockholder  of  said  company,  un- 
der the  provlslonB  of  the  statute.  Defend- 
ant, for  answer  to  plalntlflTs  claim,  pleaded: 
(1)  A  general  denial.  (2)  Ownership  of  the 
claim  sued  upon,  in  himself,  by  virtue  of  the 
assignment  heretofore  set  out  (3)  That, 
after  King  assigned  the  claim  and  lien,  Wil- 
son &  Co.  filed  a  pleading  in  the  Madison 
county  suit,  setting  out  tile  assignment,  and 
their  ownership  of  the  dalm  theretmder; 
that  they  moved  the  court  to  substitute  them 
as  plidntiflb;  that  the  court  found  that  King 
hod  sold  the  claim  to  Wilson  ft  Co.,  and 
sustained  their  motion.  This  la  claimed  to 
have  been  an  adjudication  that  Wilson  ft 
Co.  owned  the  claim.  A  demurrer  was  sus- 
tained to  the  second  defense.  In  a  reply 
plaintiff  doDied  that  King  asdgned  bla  entire 
dalm. 

The  cause  was  tried,  and  King  was  permit- 
ted to  testify  that  he  had  not  sold  the  entire 
claim  of  $15,000  to  Wilson  ft  Co.,  but  had  re- 
tained $6,000  of  It.  For  tills  error  the  Judg- 
ment was  reversed  by  this  court.  77  Iowa, 
005,  42  X.  W.  Rep.  501.  After  tiie  reversal 
of  tbB  casev  and  on  September'  ZXf  1889(  A 
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reply  was  ffled,  wbereln  It  was  alleged  that 
King  was  tbe  owner  of  two  claims  against 
the  railway  company.— one  for  96,000,  and 
the  ottier  for  $9,000.  That  upon  the  latter  he 
was  eatiaed  to  a  mechanic's  lien,  and  nptm 
the  A>rmer  he  was  not,  beoause  he  had  taken 
as  secmlly  therefor  the  Bubsldy  notes  here* 
tofore  referred  to.  That  Hubbard,  as  attoc^ 
ney  for  WUson  A  Co.,  desired  to  file  a  bill 
in  their  behalf  in  the  United  States  circuit 
court,  and  against  the  railway  company  and 
others,  and  obtain  the  appointment  of  a  re- 
oelver  to  take  possession  of  the  road,  and 
hence  Hubl>ard  was  desirous  of  purchasing 
so  much  of  King's  claim  as  was  secured  by 
a  mechanio's  lien,  and  thereby  control  the 
litigation  then  pending  In  Madison  cotmty, 
wherein  King  had  had  a  receiver  appointed 
for  the  road.  "To  that  end  the  said  Hut>- 
bard  B(dloited  an  Interview  with  tlie  said 
King,  and  although  he,  the  said  Hubbard, 
wen  knew  that  tfae  said  King  had  an  attwr^ 
ney  employed  to  prosecute  both  said  claims 
against  the  railroad,  he,  the  Bald  Hubbard, 
with  intent  and  tor  the  purpose  of  deceiving 
the  said  King,  and  knowing  that  he  was  de- 
sirous of  realizing  money  on  the  claim  so 
secured  by  mechanic's  Uen,  represented  to 
him  that  he  ought  not  to  consult  the  said  at- 
torney; that  If  be  did,  in  all  probability,  he 
would  object  to  said  sale;  and  that  they 
would  not  be  able  to  agree  upon  any  ajs 
rangem^t;  and  by  these  representations, 
and  with  the  Intent  aforesaid,  prevented  the 
said  King  frwo.  consulting  his  said  attorney 
at  any  time  during  the  negotiations  preced- 
ing the  execution  of  the  assignment,  or  from 
submitting  the  said  assignment  to  the  s^d 
attorney.  That  wh^o  the  said  assignment, 
a  copy  of  which  Is  attached  to  the  answer, 
was  prepared  by  the  said  Hubbard,  and  sub- 
mitted to  the  said  King,  he,  the  said  King, 
objected  thereto,  and  told  the  said  Hubbard 
that,  as  it  was  then  drawn,  it  might  be  held 
to  cover  and  convey  the  claim  for  six  thou- 
sand dollars,  aforesaid,  against  the  said  rail- 
road company,  which  it  had  been  expressly 
agreed  by  said  Hubbard  and  said  King 
should  not  pass  by  said  aaslgumgit,  and 
which  the  said  Hubbard  had  expresdy  re- 
fused to  pnrobaBe;  and  thereupon  the  said 
Hubbard,  with  the  puipoee  and  intent  afore- 
said, prepared  the  said  instrument  as  a  part 
of  the  original  assignment,  a  copy  of  which 
is  above  set  out,  and  signed  the  some,  anfl 
then  and  there,  with  the  Intent  to  deceive  the 
said  King,  representing  and  stating  spedflc- 
ally  to  him  that  if  there  was  any  doubt 
about  the  said  paper,  as  It  was  originally 
drawn,  there  could  be  none  then,  and  then 
and  there  expressly  agreed  tliat  the  said  six 
thousand  dollar  claim,  being  the  rialm  upon 
which  the  said  King  afterwards  obtained  the 
judgment  set  out  In  the  petlthHit  did  not  pass 
by  said  assignment,  but  in  fiust  remained  the 
property  of  the  said  King.  All  of  which 
was  done  by  the  said  Hubbard,  he  intending 
at  Uie  ttane^  in  fact,  to  proonre  from  said 


Bllng  an  asslgiunent  for  boUi  dalnts,  taiclnd- 
ing  the  said  six  thousand  dollar  daim,  but 
concealing  from  said  King  such  purpose  and 
intent,  and  representing  to  him,  with  the 
purpose  and  intent  aforesaid,  that  the  said 
Instrument  left  him,  the  said  King,  In  the 
full  poasesBfam  and  ownership  of  said  six 
thousand  dollar  rfa<tn,  and  stating  to  Mm 
that,  If  he  would  close  up  the  transaction  In 
that  form,  he  would  ronalu  the  owner  of 
said  Bdx  thousand  dollar  daim;  and  the  said 
R.  T.  Wilson,  through  the  said  Hubbard, 
then  and  there^  In  further  assurance  of  his 
avowed  purpose,  but  concealing  his  real  pur- 
pose aforesaid,  agreed  to  do  all  that  could  be 
dtme  to  assist  the  said  King  in  recovering 
from  the  said  railroad  company  the  said 
claim.  That  the  said  Hubbard  did  not  pay 
the  said  King  for  the  said  claim  of  six  thou- 
sand df^lars,  <x  sny  part  thereof,  and  did 
not  claim  or  surest  that  the  sold  B.  T.  Wil- 
son A  Co.  became  the  owners  thereof!  That 
the  said  rep  reeent&tions  and  oonduct  of  the 
said  Hubbard  wwe,  as  above  set  forth, 
fraudulenl^  and  he  thereby  procured  said  as- 
dgnment"  Defendant  moved  to  strike  the 
r^ly  from  the  flies  because  the  matter  there- 
in constituted  a  new  cause  of  action,  in  eq- 
uity, and  not  the  subject  of  amendment^ 
whidi  motion  was  overruled,  and  he  except- 
ed. Thereafter  d^oidant  demurred  to  the 
reply,  because  the  facts  alleged  did  not  oon- 
Btltate  fraud;  that  the  facts  pleaded  were  not 
admlsdbie  to  contradict  the  written  aaslgn- 
ment;  that  bis  claim  is  inocaiBistait  with  the 
one  made  In  bis  original  petltitm;  that  the 
matter  had  been  adjudicated  in  the  manner 
heretof<ffe  stated.  Thia  donnrrer  vras  over- 
ruled, and  defendant  excepted.  Defendant 
amended  his  answer,  alleging  that  tb»  stock 
In  the  railway  company,  hdd  by  WUson  & 
Oo.,  was  so  hdd  them  as  trustees  only; 
that  they  were  induced  to  take  said  stock  by 
reason  of  false  and  fraudulent  statemaits 
made  to  them  by  the  officers  ct  the  railway 
cmnpany  as  to  Its  earnings;  and  that  when 
they  discovered  the  falsity  of  such  state- 
ments the  railway  conpany  was  Insolvent, 
and  In  the  hands  of  a  receiver,  and  henc** 
def«idant  was  not  liable  for  unpaid  sub- 
Bcriptl(Xis  oa  said  sto<^  He  also  alleged 
that  the  stock  upon  which  it  was  soufdit  to 
render  him  liable  was  Issued  in  excess  of  the 
amount  authorized  by  the  articles  of  Inoor- 
po ration  of  the  company,  and  void.  TWa 
amendment  plaintiff  denied. 

2.  At  the  pn^^er  time,  defendant  moved 
for  a  change  of  venue.  -  The  appllcatioQ  was 
based  upon  undue  influence  over  the  In- 
habitants of  Polk  county  by  M.  H.  King,  the 
real  party  to  the  suit,  and  of  plaintiff's  at- 
torneys. OountM-  affidavits  were  ffied.  It 
was  a  mattw  within  the  sound  dSaonAitm  of 
the  court,  as  to  whether  It  should  grant  the 
appllcatUm.  It  refosed  to  do  so.  There  is 
nothing  In  Uie  record  whlcb  would  Indicate 
that  in  80  doing  the  district  court  abused  the 
discretion  with  which  it  is  vested. 
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&  B7  a  motion  made  in  13ie  conrt  below 
to  transfer  the  case  to  the  equity  docket, 
and  which  waa  oTerruled,  the  question  Is 
raiaed  as  to  the  right  of  plaintiff.  In  a  law 
action,  wherein  fraud  Is  pleaded  In  procur- 
ing asrignment  as  to  part  oqjy  of  the  In- 
debtedness transferred  thereby,  and  when 
the  assignment,  on  Its  face,  Is  of  an  bidlTtet- 
bls  som  or  dalm,  to  show  by  parol  that  In 
tact  only  a  part  of  said  IndlTlaible  sum  or 
claim  waa  passed  by  such  an  asslgnmmt,  and 
as  to  tin  balance  It  was  void,  for  fraud.  In 
other  words,  may  the  plaintiff  In  a  law  ac- 
tion plead  and  prove  that  a  written  aastss- 
ment.  In  form  transferring  an  entire  Indebt- 
edness, Is  good  as  to  part  of  such  Indebted- 
ness, and  Told  as  to  the  balance,  as  having 
been  fraudulently  obtained?  Oan  he,  ha  tucb 
an  action,  avail  blms^  ot  that  part  of  the 
contract  braefldol  to  him.  and  repudiate  the 
rest  as  fraudulent?  The  precise  question  pre- 
sented Is  one  seldom  raised,  and  on  which 
there  have  been  few  adjudications.  We  may 
be  aided  In  its  proper  solution  by  a  brief 
reference  to  some  of  the  general  rules  of  law 
touching  the  admission  of  evidence  of  fraud 
as  to  written  contracts.  It  issaid  Inl  GreenL 
Ev.  8  284:  "It  is,  In  the  next  place,  to  be 
noted  ttiat  the  rule  Cezcludlng  parol  evi- 
dence] Is  not  infringed  by  the  admlarion  of 
parol  evidence  showing  that  the  instnunent 
Is  altogether  void,  or  that  It  never  had  any 
l^al  CTlstence  or  binding  force.  Mther  by 
reason  of  fraud  or,"  etc.  So  in  Willlama  v. 
Donxddson,  8  Iowa,  108,  referring  to  the  same 
rale,  it  Is  said  "that  It  may  be  shown  parol 
that  the  Inatrument  Is  altogethw  void,  for 
fraud  or  the  like,  or  that  It  neyer  had  a  l^al 
existence  or  binding  force.  Fraud  Is  shown, 
not  to  vary,  contradict,  or  add  to  the  writ- 
ing, bot  to  rtiow  that,  as  between  tlie  parties, 
it  nerer  had  any  legal  life  or  essence." 
Bowman  v.  Torr,  3  Iowa,  571;  Bank  v.  Hur- 
ford,  29  Iowa,  S84. 

On  the  former  appeal  it  was  held  that  the 
written  assignment  In  controversy  was  "an 
assignment  of  all  Ms  (King's)  Interest,  made 
In  the  most  positive  form.  *  *  *  If  the 
rale  contended  for  appellee  Is  to  prevail, 
then,  merely  by  way  of  construing  the  con- 
tract, a  radical  change  Is  made  In  its  lan- 
guage. Instead  of  an  assignment  of  all,  as  In 
terms  expressed,  It  Is  made  an  assignment 
of  part,  and  that  without  a  word  In  the  writ- 
ing having  a  remote  reference  to  such  a  pur- 
pose." 77  Iowa,  606,  42  N.  W.  Rep.  SOI.  Ap- 
pellee's contoitlon  Is  that  In  fact  tiie  claim 
assigned  Is  made  up  of  two  separate  claims; 
hence  fraud  may  be  pleaded  as  to  one,  and 
the  assignment  held  good  as  to  the  othe«r. 
The  difficulty  In  this  case  is  that  the  claim. 
BO  far  as  appears  from  the  assignment,  la  one 
and  Indtrlfltbte  Tben  Is  nothing  In  the  as- 
idgnment,  or  the  pap^  which  is  a  part  of  It, 
to  indicate  or  niggest  that  more  than  one 
claim  was  aaslgned,  or  tiut  the  subject-mat- 
ter of  fiw  claim  was  based  upon,  or  grew 
out      two  aspaiate  cmttracts.  If  appdiee's 


omtention  Is  correct,  then,  by  pleading  fraud 
to  an  asirignment,  as  to  a  part  of  the  claim 
transferred  by  it,  and  treating  the  asidign- 
mvat  valid  as  to  the  balance  of  the  claim 
Uierein  mentioned,  It  would  operate,  as  It 
seems  to  us,  to  vary  and  contradict  the  as- 
signment, as  it  appears  on  Its  face  to  assign 
bat  one  claim.  If  the  fraud  alleged  does  not 
avoid  the  whole  assignment,  which  on  Its 
face  purports  to  carry  an  Indl^ilble  claim, 
then,  it  would  seem  to  follow,  it  must  result 
In  changing  the  legal  effect  ot  the  tawtroment 
In  part,  which  we  think  cannot  be  done  in 
an  action  of  this  kind.  It  is,  in  effect,  accom- 
plishing a  reformation  of  the  entire  contract 
under  a  plea  of  fraud  In  procuring  it,  as  to 
a  part  oidy  of  Its  subject-matter,  when  on  its 
fiace  it  is  hidlvlslble.  It  Is  contended  Oat 
law  and  equity  have  concurroit  Jurisdiction 
to  relieve  from  tiiie  consequences  of  fraudu- 
lent conduct  To  a  certain  extent  snch  is  the 
case.  A  learned  writer  says:  "Where  the 
primary  right  Is  I^al.  and  the  remedy  la  also 
legal,  a  recovery  of  money,  simply,  or  of  the 
possesshm  of  chattels,  the  jurisdiction  Is  con- 
current, and  only  exists  0n  equity)  when  the 
remedy  which  the  party  might  obtain  at  law 
Is  not  adequate."  Pom.  Bq.  Jur.  H  178,  911. 
If  this  asdgnment,  on  Its  face,  showed  that 
it  embraced  two  separate  claims,  It  may  be 
that  a  court  of  law  could  afford  relief  as 
against  one  of  them,  which  was  by  fraud  em- 
braced therein,  but  such  is  not  the  case  at 
bar.  Here  we  have  an  Instrument  purport- 
ing to  assign  a  sln^e  claim,  and  we  do  not 
think  that  m  a  law  action  the  fraudulent 
part  of  it  can,  in  the  language  of  appellee,  be 
"eliminated,"  and  the  rest  remain  in  force. 
It  seems  to  us  that  In  a  case  like  this,  where 
part  of  the  subject-matter  of  a  cohtract, 
which  is  not  on  its  face  separable,  is  assailed 
as  having  been  procured  by  fraud,  relief 
must  be  sought  In  a  court  of  equity,  where 
the  contract  may  be  reformed  in  accordance 
with  the  facts.  In  accordance  wtUi  the  views 
above  expressed,  the  cause  Is  reversed,  wlUi 
direction  to  the  district  court  to  transfer  tli* 
same  to  the  equity  calendar.  Reversed. 


BSENKHN  V.  FRANK. 
(SopFsme  Oonr*-  of  Iowa.  Vib.  1,  1896.) 

AnPSAI^REVlBW— SUFFICIBiroZ  OF  BVIDSHCS. 

Where,  on  a  qaestlon  as  to  the  authority 
of  defeadant'i  agent  to  make  a  certain  contraot, 
the  evidence  prepond^t'tfl  lo  favor  of  the 
theory  that  the  ajgent  had  no  such  authoritr,  a 
decree  for  defendant,  In  an  action  00  the  con- 
tract, win  be  affirmed. 

Appeal  from  district  court,  Lyon  county; 
George  W.  Wakefield,  Judge. 

Action  In  equity  for  the  specific  perform- 
ance of  an  alleged  contract  for  the  sale  of  a 
tract  of  land.  The  defendant  denied  that  he 
at  any  time  entered  into  a  contract  with 
plaintiff,  as  alleged  In  the  petition.  There 
waa  a  full  hearing  on  the  merits,  and  a  de- 
cree for  the  defendant  Plaintiff  appeals. 
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J.  If.  Pamnns,  for  appelant.  B.  a  Roach, 
for  appellee. 

ROTHROCK,  J.  Plalntifl  clalnui  tbat  on 
the  14th  day  of  Febrnaiy.  1800,  he  entered 
into  a  contract  with  the  defendant,  through 
an  agent  of  the  defendant,  named  Elmen- 
dorf,  by  which  he  purchased  of  def^idant 
320  acres  of  land.  The  whole  question  at 
Issue  between  Hie  parties  Is  whether  Elmen- 
dorf  was  authorized  by  the  defendant  to 
make  a  contract  of  sale  of  the  land.  A  pe- 
rusal of  the  evidence  shows  to  our  satisfac- 
tion that  Elmoidorf  had  no  such  authority. 
There  Is  not  only  a  failure  on  plaintUTs  part 
to  establish  each  an  agency  by  a  i^eponder- 
ance  of  evidence,  but  there  Is  a  clear  pre- 
ponderance that  he  was  not  such  agent 

The  decree  of  the  district  court  Is  affirmed. 


THOMPSON  T.  FREDERIOKSON  et  aL 
(Supreme  Oonrt  of  lo^  Feb.  2.  1893.) 

Appeal— Dismi3sai^Failtii(e  to  Assia:*  Errobs. 

Where  do  errors  are  aa^Ened,  an  appeal 
of  a  law  action  will  be  dtsmissed. 

Appeal  from  ^strict  coiirt»  Woodboiy  coun- 
ty; Scott  U.  Ladd,  Judge. 

Ttds  la  an  action  at  law  to  recover  the  inro- 
ceeds  of  the  sale  of  certain  cattle  which  the 
plalntiCTs  as^gnor  shipped  to  Chicago,  In  the 
name  of  tiie  deCoidanta.  The  defense  wu  tbat 
the  said  money  was  not  due  to  the  plaintiff, 
because  it  was  held  by  the  defendants  as  the 
cash  payment  upon  another  lot  of  cattle  pur- 
chased by  plain tUTs  assignor  from  defend- 
ants. There  was  a  trial  by  jury,  verdict  snd 
Judgment  for  plaintiff,  and  defendants  ap- 
peaL 

Lawrence  &  Quick,  for  appellants.  L.  Van 

Olst,  for  appellee. 

ROTHROOK,  J.  When  the  cause  was  eab- 
mltted  to  this  court  there  was  a  motion  to 
dismiss  the  appeal  submitted  and  takea  with 
the  ease.  The  motion  appears  to  have  been 
properly  served  on  appellants,  and  It  was 
filed  In  this  court  on  the  21st  day  of  Decem- 
ber, 1891.  One  ground  of  the  motion  Is  that 
"no  assignment  of  errors  is  set  ont  in  appel- 
lants* abstract,  or  In  any  paper  or  ple^Ung 
filed,  or  of  record,  in  this  cause,  as  required 
by  section  S207  of  the  Code  of  Iowa."  The 
motion  must  be  sustained.  There  Is  no  as- 
^gnment  of  errors  of  record,  and,  under  the 
provisions  of  sections  3183  and  3207»  we  are 
required  to  dismiss  the  appeaL 


BRingN  r.  DUKN  «t  at 

CBopreme  Court  of  Iowa.  Jan.  81,  1898.) 

Feaudolbnt  Convetaxces — Kkowlbdob  or 
Ohaxter. 

W.,  with  a  view  to  defraud  hta  creditors, 
ud  with  a  knoiHadSB  of  mil  purpose  1^  iba 


husband  of  S-  transfefnd  Us  property  to  S. 

for  a  reasonably  adequate  conaid^atioD,  which 
transfo'  3.,  acting  on  the  husband's  adnce,  ac- 
cepted. Held,  that  S.  was  not  chargeable  with 
h»-  husband' B  knowledge  of  W.'s  pniposs^  un- 
less actually  brou^t  home  to  hw. 

Appeal  from  district  court,  Andnbon  oomi- 
ty;  H.  B.  Deemer,  Judge. 

Plaintiff,  a  Judgment  creditor  of  A.  M. 
Dunn,  prosecutes  this  action  In  equity  to  set 
aside  a  warranty  deed  from  A.  M.  Drain 
to  William  M.Dunn  for  certain  lands,  execut- 
ed May  28, 1880;  also  to  set  aside  a  deed  of  con- 
veyance for  said  land  from  WUlium  M.  Donn 
to  Sarah  B.  Donn,  executed  November  5. 
1SS5;  and  that  said  land  be  subjected  to 
the  payment  of  Ids  Judgment  He  alleges 
that  the  deed  to  William  M.  Dunn  was  vol- 
untary, without  consideration,  and  executed 
and  received  with  intent  to  defraud  the 
creditors  of  A.  M.  Dunn;  that  William 
M.  Dunn  held  the  premises  In  trust  under 
the  fraudulent  conveyance  to  him,  and  that, 
with  Intent  to  defraud  his  creditors  and 
those  of  A.  M.  Dunn,  he  conveyed  the  prem- 
ises to  Sarah  B.  Dunn;  that  Sarah  E.  Dunn 
well  knew  the  said  lnt«it  of  William  M. 
Dunn,  and  that  the  land  conveyed  to  her  was 
the  property  of  A.  M.  Dunn;  "that  the  said 
Sarah  B.  Dunn,  coUudlng  and  conspiring 
with  said  A.  Bf.  Dunn  and  ^HUiam  M. 
Dunn  to  keep  said  property  out  of  reach 
of  the  creditors  of  the  said  A.  M.  Dunn 
and  William  M.  Dunn,  pretended  to  pur- 
chase the  premises  conveyed  to  her  by  Wil- 
liam M.  Dunn;  and  that  the  consideration 
that  she  paid  therefor.  If  any,  for  the 
making  of  said  deed  to  her,  was  grossly  In- 
adequate to  real  value  of  said  premises." 
Defendants  answered,  admitting  that  the 
plaintiff  recovered  Judgm^t  against  A.  M. 
Dunn  for  f2,M2.10,  as  alleged;  admitting 
the  execution  and  d^very  of  the  deeds; 
and  denying  every  other  allegation  in  tiie 
petition.  They  allege  tbat  botii  of  said  deeds 
were  made  in  good  faith,  for  valuable  con- 
sideration, and  without  Intent  to  defraud 
plaintiff,  or  any  other  person.  The  cause 
being  submitted,  decree  was  entered,  find- 
ing that  Sarah  B.  Dunn  is  a  bona  fide  pur- 
chaser for  value  of  the  premises  described, 
and  that  she  does  not  hold  the  same  subject 
to  any  lien  or  claim  of  the  plaintiff,  and 
tSxe  plaintiff's  petition  was  dismissed.  PiaSn- 
tiff  appeals. 

Nash,  Ptielps  &  Green,  for  appelant.  B. 
L  Salinger,  for  appellees. 

SIVBN,  J.  1.  We  have  before  ns  tiie  ab- 
stract, and  two  additional  atntracts,  of  ap- 
pellant, and  three  additional  abstracts  of 
appellees,  and  denials  that  have  necessitated 
the  exnmlnation  of  a  transcript  of  about 
260  pages.  The  examination  convlncee  us 
tiuit  the  denials  that  Imposed  this  extra  la- 
bor are  technical,  and  vrithout  any  real  mer- 
it All  the  material  features  of  the  caaa 
are  contained  in  the  seveaU  ahstncta.  Htm 
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law  isTolTea  In  these-  lasnea  !■  wdl  estab- 
lished and  familiar,  and  the  facts  are  In  the 
main  similar  to  those  usually  presented  In 
this  kind,  of  cttaes.  There  are  few,  If  any. 
classes  of  cases  more  frequently  before  the 
courts  than  creditors*  bills,  and  hence  the 
books  abound  in  opinions  In  such  cases. 
Counsel,  with  evident  seal  and  care,  dte 
scores  of  these  coses,  but  a  consideratloa  of 
the  case  does  not  require  that  we  here  no- 
tice these  nomerons  citations.  The  facts 
are  somewhat  voluminous,  and  a  dlaeuaricm 
of  them  In  detail  would  consume  ^ace  un- 
necessarily, and  la  not  in  accordance  with 
the  practice  of  this  court  The  law  is  w^ 
settled  that.  If  proper^  be  conveyed  with 
the  design  on  the  part  of  the  vendor,  partici- 
pated in  by  the  vendee,  to  defraud  his 
creditors,  the  Tendee*s  title  will  not  be  pro- 
tected, notwithstanding  he  pays  a  sufficient 
eondderatlon.  Chapel  v.  Clapp,  2&  Iowa, 
191;  Williamson  t.  Wachenh^,  68  Iowa, 
277,  12  N.  W.  Bep.  802.  In  such  a  case  the 
creditor  may  have  the  conveyance  set  aside, 
and  the  property  subjected  to  the  paym^t 
of  his  debts.  A  bona  fide  purchaser  for  val- 
ue, without  knowledge  of  the  Intended  fraud, 
will,  however,  be  protected  In  Us  title.  See 
UcCHaln,  Dig.  "Fraudulent  Conveyances." 
The  protection  of  the  law  being  extended 
only  to  good-faith  purchasers,  a  succession 
of  fnindnlent  conveyances  may  be  set  aside 
in  an  action  by  the  creditor  of  the  first 
grantor;  but,  when  the  orlghial  or  succeed- 
ing conveyance  Is  to  a  good-faith  purchaser, 
he  wUl  be  protected  hi  his  title.  That  the 
conveyance  from  A.  M.  Dunn  to  WlUlam 
U.  Dunn  was  executed  and  accepted  with 
Intent  to  defraud  the  creditors  of  A.  31. 
Dunn  we  are  in  no  doubt  We  are  equally 
convinced,  so  far  as  A.  M.  Dunn  and  Wil- 
liam M.  Dunn  are  conconed,  the  deed  to 
Sarah  £.  Dunn  was  procured  by  A.  M. 
Dunn  to  be  executed  and  was  executed  by 
WUHam  M.  Dunn  with  the  intrat  to  de- 
fraud the  creditors  of  both.  The  real  con- 
tention Is  whether  Sarah  £.  Dunn  colluded  and 
conspired  with  them  In  their  fraudnl^it  pur- 
pose. 

2.  This  same  question  was  before  this 
coort  in  the  case  of  Dunn  v.  Wolf,  81  Iowa, 
088,  47  N.  W.  ttep.  887,  wherehi  it  was  held 
that  there  was  a  sufficient  showing  to  im- 
plicate Sarah  E.  Dunn  In  the  intended  fraud 
of  William  M.  Dimn,  and  sustaining  the  dis- 
trict court  In  dismissing  her  petition.  One 
of  the  reasons  given  for  the  conclusion  Is: 
"The  failure  of  the  plaintiff,  in  her  own 
behalf,  to  explain  the  many  badges  of 
fraud  against  her  apparent  on  the  trial." 
The  cvldeni-e  now  before  us  Is  not  material- 
ly different  from  that  then  presented  as  to 
the  Dadges  of  fraud  mmtioned  In  that 
opinion;  but  In  this  case  we  liave  the  evi- 
dence of  Sarah  B.  Dunn  token  at  great 
length,  wherein  we  think  she  explains  these 
badges  of  fraud,  and  shows  herself  to  have 
pnrcbama  the  property  In  good  faitta^  tor 


value,  and  witboat  any  pertlclpattoa  In  t/t 
knowledge  of  tike  Intended  fraud  of  A.  M. 
and  William  M.  Dmm.  Her  evidence  being 
quite  lengthy,  it  is  not  practicable  to  even 
state  the  substance  thereof  in  faQ.  As  to 
the  relation  of  the  parties,  it  shows  thifit  she 
was  married  to  A.  M.  Dunn  in  March,  1883; 
that  she  did  not  then  know  WllUom;  and 
that  thereafter  he  only  visited  them  occa- 
sionally when  In  town;  that  she  did  not 
know  anything  about  the  property  of  A.  M. 
or  of  William,  only  that  WQUam  owned  the 
farm  In  question;  that  she  did  not  know 
what  debts  there  were  owing;  and  that 
she  did  not  know  anything  about  tke  case 
with  Wolf,  only  that  Uiey  were  having  such 
a  lawsuit  She  states  as  her  reason  for  buy- 
ing the  farm  that  she  had  sold  a  farm 
which  she  owned  eight  miles  from  town 
to  her  brother,  for  the  reason  that  It  was 
too  far  out  to  live  upon,  and  unprofitable 
to  rent,  because  of  the  expense  of  getting 
ber  share  of  the  grain  to  market;  that  she 
had  sold  the  property  which  die  owned  In 
the  town,  and  desiring  to  get  her  money 
all  Into  one  property,  and  regarding  the 
farm  In  question  as  a  desirable  place  for  a 
home,  she  consented  to  the  purchase.  She 
says  the  matter  was  talked  about  between 
William  M.  Dunn,  her  husband,  and  her- 
self, for  some  time  before  the  purchase,  and 
that  her  husband  advised  ber  as  to  the  value 
of  the  property.  She  testifles  that  she  paid 
W.  M.  Dunn  92,000,  and  agreed  to  jf&y  cer- 
tain incumbrances  and  taxes  upon  the  land, 
and  certain  other  debts  of  W.  M.  Dunn  for 
the  land,  and  for  certain  personal  proper- 
ty, for  which  William  gave  her  a  bill  of  sale. 
WWle  the  evidence  Is  conflicting,  yet,  upon 
the  whole  record,  we  are  led  to  the  conclu- 
sion that  Sarah  B.  Ihmn,  thon^  persuaded 
by  her  husband  to  do  so  for  a  frandulent  pur- 
pose, piuchased  the  land  and  personal  prop- 
erty in  good  faith,  and  without  knowledge  of 
the  Intended  fraud,  and  that  she  paid  a  rea- 
sonable consideration  therefor.  The  esti- 
mates of  value  placed  npon  the  property  lyy 
tte  different  witnesses  vary  greatly.  It  is  ev^ 
dent  however,  that  the  proper^  was  lees 
valuable  at  the  time  of  this  purchase  than 
bi  later  years,  in  which  some  of  the  wit- 
nesses Btato  the  value.  The  consideration 
paid  was  certidnly  not  so  inadequate  as  to 
justify  a  presumpUon  of  fraud. 

8.  The  evidence,  shows  thAt  since  their 
marriage.  A.  M.  Dunn  has  looked  after  the 
bnsiness  of  his  wife,  and  that  he  was  active 
in  advising  and  bringing  about  trans- 
action between  Mrs.  Dunn  and  W.  M.  Dunn. 
Appellant  contends  that  he  was  the  agent 
for  Mrs.  Dunn  In  this  transaction,  and  that 
she  is  bound  by  bis  knowledge  of  the  fraud. 
Tbe  evidence  does  not  show  agency;  it  does 
not  appear  that  Mr.  Dunn  had  authority  to 
or  assumed  to  do  anything  that  would  bind 
his  wife.  He  inquired  for  her,  and  advised 
her,  but  she  researved  to  herself  tbe  exdu- 
atn  Tight  to  approve  or  disapproval  We 
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should  add  that  there  is  no  evidence  what- 
ever that  MrB.  Dimn  had  any  knowledge  of 
the  fraud  Intended  In  the  making  of  the  con- 
veyance from  A.  M.  Dunn  to  William  3i. 
Dunn.  Our  c<mclu8ion  Is  that  the  Judgm^t 
of  thtf  district  court  ihould  be  affirmed. 


SHIPI^ET  V.  BEASONEB. 

(Supreme  Court  of  Iowa.   Feb.  1,  ISOS.) 

Pi:.BA.DiKQ  AS  ETiDB:;aB  —  Action  on  Notb  — 
EsTOPPKL  TO  Dbnx  Validitt— Instrcctions. 

1.  A  pleadhis  which  has  been  superseded 
Ij  an  amended  pleadioc  U  only  evidence  of  the 
facta  therein  alleged,  and  must  be  Introdnc^ 
as  any  other  evidence  la  order  to  be  conalderra. 
Grogs  T.  Garrett,  35  Iowa,  4S1;  Banners  v. 
McClelland,  37  N.  W.  Rep.  389,  74  Iowa,  31fi; 
and  Braonum  v.  O'Connor,  42  N.  W.  Rep.  604, 
77  Iowa,  633,— distinguiBhed. 

2.  In  an  action  by  tiie  maker  of  a  Bohemian 
oats  note  to  neover  Its  poaacaBion,  on  the 
Round  that  it  was  without  contideration,  on 
the  question  as  to  whether  defendant  yr&a  an 
innocent  purchase  the  court  instructed  that, 
if  he  tooV  the  note  with  knowledge  of  the 
transaction  In  which  it  was  given,  it  wis  void 
as  to  him  unless  plaintiff  is  esti^^ed  from  de- 
nying his  liability;  and  if  defenaant  purchased 
the  note  at  plaintiflTs  solicitatton,  on  the  lat- 
ter's  promise  to  pay  and  secure  the  same,  and 
the  purcliase  was  not  for  the  purpose  of  carry- 
ing out  the  original  traoaactifHi,  then  plaintifl  was 
BO  estopped,  add,  that  a  verdict  for  defendant 
would  not  be  disturbed,  even  though  the 
weight  of  evidence  was  that  defendant  knew  the 
character  of  the  note  when  he  took  It,  and 
there  was  some  evidence  to  the  contrary,  de- 
fendant being  entitled  to  claim  an  estoppel  un- 
der  the  circumstances  enumerated. 

3.  A  mere  clerical  error,  appearing  on  the 
face  of  an  instruction,  by  writing  the  word 
"defendant"  where  "plaintiff"  was  intended, 
was  without  prejudice  to  either  party,  and  Im- 
material. 

Appeal  from  district  court,  Madison  coun- 
ty; J.  H.  Henderson,  Judge. 

Action  to  recover  possession  of  two  promis- 
sory notes  executed  by  plaintiff,  for  $200 
each,  payable  to  G.  B.  Morse,  or  bearer, 
January  l.  1889.  The  grounds  of  recovery, 
briefly  stated,  are  that  the  notes  were  s^ven 
In  what  is  commonly  known  as  a  "Bohemian 
Oats  Transaction,"  and  are  without  con^d- 
eration,  and  void;  that  defendant  was  party 
to  the  transaction,  and  received  said  notes 
after  maturity,  and  with  full  knowledge  of 
their  inception.  After  the  case  was  reversed 
on  the  former  appeal,  (80  Iowa,  S48,  46  N.  W. 
Rep.  1077,)  and  remanded,  the  defendant 
filed  an  amended  and  substituted  answer,  to 
which  the  plaintiff  replied,  and  the  case  was 
again  tried  to  a  Jury.  The  Jury  were  tn- 
stnieted  that,  under  Uie  evidence,  the  de- 
fendant was  entitled  to  the  poaseaslon  of  the 
notes,  and  that  the  only  question  for  them  to 
determine  was  their  value.  A  verdict  was 
returned  In  favor  of  the  defendant,  and  fix- 
ing the  value  of  the  notes  at  $547.16.  De- 
fendant elected  to  take  a  money  Judgment 
for  the  value  of  the  notes,  and  Judgment  was 
entered  accordingly,  from  which  the  plaintiff 
appeal!. 


J.  P.  Steele  and  John  Lecmard  &  Son,  ft>r 
appellant  Dabney  &  Oulher,  for  appelleei. 

GIVEN,  J.  L  Appellant's  first  complaint  Is 
of  the  refusal  to  give  an  Instruction  In  sab- 
stance  as  follows;  That  statemraits  and  ad- 
missions of  a  party  in  his  pleadings  "are,  as 
evidence,  of  the  gravest  weight  against  him; 
and  where.  In  the  trial  of  a  cause,  then  is 
no  testimony  in  any  manner  contradicting 
or  explaining  away  such  statements  or  ad- 
misri^ons,  they  should,  as  against  the  party 
making  them,  be  taken,  considered,  and  act- 
ed upon  as  true."  Appellant  contends  that, 
as  defendant  had  made  certain  admissions 
in  bis  original  answer  different  from  the  alle- 
gations of  his  amended  and  substitnted  an- 
swer, and  from  what  was  claimed  on  the 
trial,  the  instruction  should  have  been  given. 
Appellee  contends  that  as  the  original  an- 
swer was  superseded  by  the  amended  and 
substituted  answer,  and  was  not  offered  ta 
evidence,  the  instruction  was  properly  re- 
fused. There  is  no  Question  but  tliat  admis- 
tAoaa  made  in  the  ori^nal  answer  were  com- 
petent evidence  against  the  defradant  bat 
the  contentlcm  is  whether  they  were  proper 
to  be  BO  considered  without  being  introduced 
in  evidence.  In  considering  this  question.  It 
may  be  well  to  first  notice  a  few  w^-estab- 
Ushed  rules  relating  to  pleadings  as  evidence. 
It  is  unquestionably  the  rule  that  admlsdons 
made  In  the  pleadings  forming  the  issues  be- 
ing tried  are  proper  to  be  considered  without 
being  Uitroduced  In  evidence.  They  go  to 
the  court  and  Jury,  not  as  evidence,  bat  for 
the  purpose  of  showing  what  the  issues  ore. 
As  to  such  admissiona,  there  is  no  Issue;  no 
proof  is  required;  and  the  party  making 
them  is  Iwimd  thereby.  Raridan  v.  Railway 
Co.,  69  Iowa,  527.  29  N.  W.  Rep.  590;  Ham- 
bell  V.  O'Neal,  39  Iowa,  662.  A  party  desir- 
ing to  withdraw  an  allegation  or  admission 
made  by  him  In  a  pleading  may  do  so  by 
amendment,  or  by  a  suiretitnted  pleading. 
Iowa  Co.  V.  Huston,  43  Iowa,  485;  Jotmson 
V.  McGrew,  42  Iowa,  555.  Pleadings  that 
have  been  superseded  remain  a  part  of  the 
record  In  the  case,  even  though  withdrawn, 
and  "may  be  introduced  in  evidence  against 
him."  Raridan  v.  Railway  Co.,  supra.  Ad- 
missions in  a  pleading  that  have  been  super- 
seded are  not  conclusive  upon  the  party  mak- 
ing them.  He  may  show  that  they  were 
made  Inadvertently  or  by  mistake.  Ayres 
V.  Insurance  Co.,  17  Iowa,  179;  Mulligan  v. 
Railway  Co.,  36  Iowa,  182;  Raridan  v.  Rail- 
way Co.,  supra.  It  will  be  olwerved  that  the 
foUowingdlstlnctlonsezist  between  the  plead- 
ings upon  which  the  case  Is  tried  and  those 
that  have  been  superseded.  The  former  is 
t>efore  the  court  and  Jury  of  necessity,  with- 
out offer,  not  as  evidence,  but  to  show  the 
Issues  to  be  tried;  and  admissions  made 
therein  are  taken  ns  true,  and  conclusive 
against  the  party  making  them.  The  latter 
is  not  necessarily  iKfore  the  court  and  Jaiy 
and,  If  before  them,  Is  only  as  evldaice.  Im 
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not  ooncIiuiTe,  and  may  be  shown  to  hare 
been  made  Inadvert^itly,  or  by  mistake,  or, 
as  stated  In  the  infltrnctlon,  may  be  contra- 
dicted or  explained.  In  the  cases  to  which 
we  hare  referred,  and  also  In  the  Instnictlon 
uider  consideration,  a  superseded  pleading  Is 
regarded  as  evidence  only,  which,  like  any 
other  evidence  of  admission,  may  be  ex- 
plained. Being  only  evidence,  and  subject  to 
explanation,  it  seems  that  It  should  be  In- 
trodnced  as  any  other  evidence,  and,  unless 
00  Introduced,  should  not  be  considered.  To 
hold  otherwise  is  to  permit  a  party  to  spring 
a  snrprlse  upon  his  adversary,  presenting 
the  admlsslonB  when  the  opportnnlt7  to  ex- 
plain has  passed.  Surely  the  law  does  not 
contemplate  sach  an  unfair  practice  that 
would  deprive  a  party  of  the  privily  of  ex- 
plaining how  and  why  the  admlsedon  was 
made.  The  value  of  this  privilege  is  seen 
when  the  weight  given  to  such  admisdons 
nn^plalned  is  remembered.  It  will  not  do 
to  say  that  anything  may  be  considered  as 
evldfflioe  that  has  not  been  Introduced  as 
such,  especially  when  It  prevents  the  oppo- 
site party  from  rebutting  It  Gross  r.  Gar- 
rett, 85  Iowa,  481,  and  cases  following  It, 
may  seem  at  first  view  to  be  In  conflict  with 
this  conclusion.  In  that  case,  "In  his  closing 
argument,  plaintiff's  counsel  asked  permis- 
sion of  the  court  to  read  to  the  jury,  and 
comment  upon,  a  motion  of  defendant  for  a 
continuance  filed  in  the  case.  Defendant  ob- 
jected, upon  the  ground  that  It  had  not  been 
offered  in  evidence,  was  Immaterial,  and  de- 
fendant had  closed  his  case  and  could  not 
reply."  The  objection  was  overruled,  and 
this  court,  in  reviewing  the  ruling,  said:  "The 
motlou  for  continuance  was  part  of  the  rec- 
ord, and  a  proper  matter  of  comment  by  the 
opposite  party,  without  being  formal^  of- 
fered in  evidence."  In  further  commenting 
on  the  ruling,  the  order  in  which  cases  Aould 
be  argued  is  referred  to,  snd  stress  giv^  to 
the  f&ct  that  the  defendant  did  not  aak^r- 
misslon  to  reply.  The  privilege  asked  was 
to  read  to  ttie  jniy,  and  to  comment  upon, 
that  which  was   competent   evidence,  but 
which  had  not  theretofore  been  "formally  of- 
fered." It  was  simply  an  application  to  be 
permitted  to  then  Introduce  an  Item  of  evi- 
dence that  bad  been  omitted,  and  the  court, 
in  the  exercise  of  a  discretion  which  It  had, 
permitted  the  evid^ce  to  be  then  introduced. 
Had  the  defendant  insisted  upon  it.  he  had 
the  undoubted  right  to  have  replied  by  both 
proof  and  argtunent;  but,  not  asking  to  do 
so.  thm  was  no  error  In  granting  plaintiff's 
request  True,  the  court  says  that  motion 
was  a  part  of  the  record,  and  a  proper  mat- 
ter of  comment  "without  being  formally  of- 
fered In  evidence."  Construing  this  language 
In  the  light  of  plaintiff's  request  and  defend- 
ant's objections.  It  means  nothing  more  than 
that  the  evidence  might  then  be  introduced 
and  commented  upon,  though  not  offered  In 
the  proper  order.  It  is  proper  to  say  that 
-on  thm  BUbmliBion  of  that  cose,  this  qnestifm 


was  barely  mentioned  In  argument  ftnd  sub- 
mitted without  any  citation  of  authorities. 
It  seems  to  have  been  treated  as  of  minor 
Importance  to  the  other  questions  involved, 
and  for  that  reason  the  conclusion  of  the 
court  was  not  as  clearly  and  carefully  ex- 
pressed as  It  otherwise  would  have  been. 
In  Honners  v.  McClelland,  74  Iowa,  819,  87 
N.  W.  Rep.  389,  counsel  for  plaintiff,  while 
making  his  opening  argument  to  the  Jury, 
was  permitted  to  read  to  the  jury  a  motion 
and  affidavit  filed  by  defendant  for  a  con- 
tinuance. Following  Cross  v.  Oarrett,  this 
court  held  there  was  no  error.  In  Brannum 
V.  O'Connor,  77  Iowa,  638,  42  N.  W.  B,ep. 
504,  a  like  ruling  was  made  under  the  same 
state  of  facts  as  In  Banners*  Case.  In  both 
of  these  cases  It  was  a  mere  granting  of  per^ 
mission  to  introduce  competent  evidence  that 
had  been  omitted,  as  was  done  In  Cross  r. 
Garrett  and,  as  In  that,  leave  was  not  asked 
to  reply.  In  this  case  the  superseded  an- 
swer was  not  offered  In  evidence  at  any  time, 
and  there  was  no  evidence  upon  which  to 
base  the  Instruction  refused.  Therefore  there 
was  no  error  in  refusing  it 

2.  As  already  stated,  the  court  instructed 
that  the  defendant  was  mtitled  to  the  pos- 
session of  the  notes,  and  the  only  question 
submitted  was  that  of  their  value.  The 
court  also  Instructed  that  the  notes  were 
void  as  between  parties  to  the  transaction  in 
which  they  were  given.  The  value  of  the 
notes  was  mode  to  depend  upon  wheUier  the 
defendant  was  a  bona  fide  holder  thereof, 
free  from  infirmities.  One  contention  was 
whether  the  defendant  took  the  notes  with 
knowledge  of  their  character.  Appellant 
moved  for  a  new  trial,  upon  the  ground, 
among  others,  that  the  verdict  is  contrary  to 
law,  is  not  supported  by  the  evld^ce,  and  Is 
contrary  to  the  instructions.  He  oomplalns 
of  the  overruling  of  his  motion  upon  these 
grounds,  contending  that  there  was  no  evi- 
dence to  show  that  the  defendant  did  not 
know  the  dluuiicter  of  these  notes,  but  on 
Uie  contrary,  conclutive  evidence  thnt  he 
knew  all  about  the  transaction  In  which  they 
were  given  before  he  received  them.  The 
court  instructed,  In  substance,  as  follows: 
That  if  the  defendant  was  a  party  to  the 
transaction  In  which  the  notes  were  given, 
or  took  them  with  knowledge  of  the  trans- 
action, th^  were  void,  and  ctf  no  value  as  to 
him,  "unless  yon  further  find  12utt  the  plain- 
tiff Is  estopped  from  denying  his  liability  on 
the  notes,  as  hereinafter  ex);dalned."  The 
court  farther  instructed  **that  If  defendant 
was  not  a  party  to  the  transaction,  and  pnr- 
chased  the  notes  at  the  solldtation  of  plain- 
tiff, and  upcn  his  promise  to  pay  and  secure 
the  same,  and  relied  upon  said  statements 
and  prmnlse,  and  paid  for  the  notes  as  at 
leged,  and  that  the  purchase  vras  not  for 
Qie  purpose  of  carrying  out  the  original 
transaction,  •  *  •  then  the  plalntlfl  Is  efr 
topped  firom  denying  his  liability  oa  tiM 
notes,  and  you  will  find  the  valna  of  the 
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Botes  to  bs  £bo  unooBt  on  tlunif  with 
tntereik  to  ibe  date  of  roar  veidli^  aooordr 
Jng  to  their  tenna"  It  will  be  obaerred 
Out,  tinder  tbls  inBtmctloii,  a  rerdtet  tor  the 
doCendaDt  nUi^t  be  tound  u  it  was,  erai 
thffwtf*  the  evldciun  allowed  that  the  de- 
fendant did  know  of  the  Infirmities  of  theee 
ootea  at  the  time  he  imrchased  tlma.  Our 
examination  of  tike  record  Inclines  us  to  be- 
lieve that  flu  wei^  of  tiie  eTidoioe  b  In 
ftiTor'  of  tlie  conoluakm  tiliat  Qia  defendant 
did  know  ot  the  character  of  these  notes 
when  he  took  them,  bat  there  Is  evidence 
tending  to  show  the  eontinrr.  Jt  the  matter 
rested  upon  the  evldeooe  alone,  we  ml^t  be 
disposed  to  bold  that  the  ooort  erred,  tmt 
with  the  Instniotion  Just  referred  we 
cannot  eaj  that  the  verdict  dwuld  ban  been 
set  aside. 

3.  Appellant  e<mvlBln>  of  tba  foorUi  In> 
stmctlon,  as  amblgnons  and  misleading.  It 
sots:  "It  jaa  find  Uiat  tbe  defoodiint  Is  es- 
topped as  la  these  Instruct]^  berdnofter 
defined."  etc.  There  was  no  estoppel  plead- 
ed scalnst  the  defendant,  and  It  la  evident 
from  wliat  Is  "hereinafter  d^ed**  Ibat,  b7 
clerical  error,  "defendant"  was  written 
where  "plaintiff"  was  Intended.  The  error 
was  apparent  on  the  face  of  the  Instruction, 
and  oould  not  have  woiked  any  prejudice. 

4.  In  tiie  flftb  pongra^  after  Instmctli^ 
that  these  notes  were  void  as  between  the 
parties  tbereto,  and  all  parties  to  the  trans- 
Botloa  In  wbl^OL  ttiey  were  given,  as  well  as 
pnsons  taking  them  wl13i  knowledge  of  tbelr 
duuacter,  the  juiy  were  told  as  follows: 
"U  yon  find  from  tbe  evidence  ttaat  the  de- 
fendant, John  Beasoner,  whether  present  or 
absent  was  a  party  to  Ibe  transaction  In 
which  the  notes  were  given,  or  that  be  took 
them  yrlQi  knowledge  ot  tbe  transaction  In 
which  they  were  ^ven,  aa  to  him  they  are 
void  and  nnooUectiUe,  and  of  no  value,  un- 
less you  farther  find  that  the  plnintifl  is  es- 
topped from  denying  his  llabUity  on  the 
notes,  as  hereinafter  explained."  Appellant 
oont^ids  that  If  defendant  was  a  party  to 
the  transaction,  or  took  the  notes  with  knowl- 
edge, he  will  not  be  permitted  to  claim  an 
estoppel  against  the  plaintiff.  The  estoppel 
pleaded  against  the  plaintiff  Is  that  defend- 
ant purchased  and  paid  for  the  notes  at  tiie 
8(^oitotlon  of  the  plaintiff,  and  upon  his 
promise  to  secure  and  pay  the  same,  and 
that  part  of  the  ctm^deration  paid  by  the 
defendant  was  to  the  plaintiff,  name^,  50 
bushels  of  Bohemian  oats,  which  the  plain- 
tiff has  never  offered  to  return.  The  agree- 
ment to  secure  and  pay  the  notes.  If  inde- 
pendent of  the  original  transaction,  is  a  law- 
ful agremait.  Appellant  cites  Watson  v. 
Hoag,  40  Iowa,  142,  where,  pending  the  pur- 
chase  of  a  usurious  note,  the  maker  informed 
the  purchaser  that  it  was  all  right;  and 
would  be  paid,  and  agreed,  if  time  should  be 
extended,  that  he  would  pay  16  per  cent  in- 
terest It  was  held  that  the  transaction  was 
not  In  good  fiiltb,  and  the  note  was  b^  sub- 


ject to  the  defmae  ot  xuaxf.  Here,  not  only 
the  ffiiigUial  transaction,  but  the  agreement 
by  \riilch  the  purchase  was  Induced,  was  ille- 
gal. Laugan  v.  Sankey,  6B  Iowa,  SSt,  7  S. 
W.  Bep.  383,  Is  alao  cited,  wh«eln  It  wsa  tor 
risted  that  a  oonttaot  Told,  as  agsinat  pnbUo 
poUcy,  mar  Iw  relied  on  as  an  estopp^ 
ThB  court  said;  "Wa  do  not  belteve  this  la 
oorreot  and  are  unwUIbg  to  hold  tiiat  a  oi»- 
tract  void,  as  being  against  pnbUe  poUcj, 
haa  any  vitality  i^tevw.  It  natters  not 
how  It  may  be  pleaded;  a  aabstMBttal  rig^ 
cannot  be  enforced  thereunder.  That  wtdcb 
oaanot  be  recovered  in  aa  actl<m  oo  the  oon- 
traot  should  not  be  permitted  to  be  done  by 
IndlnBctton."  It  was  tbe  void  oonfanct  that 
was  pleaded  as  an  estoppel,  and  not  ma  that 
was  lawful  and  Mading.  We  think  tbe  lo- 
Btmctlon,  as  applied  to  the  Issues  and  proofs 
In  ttiia  case,  la  oorreot.  TX  defendant  did 
partiolpato  in  the  original  transaotion,  or 
have  knowledge  tiievet^  to  tiie  extent  al- 
leged, and  afterwards,  for  value,  purchased 
the  notes,  at  the  soUdtatioa  ot  the  plalntift 
and  upm  tslth  of  his  promlae  to  secure  and 
pay  the  same,  equity  and  good  conscience 
forbid  that  plaintiff  should  now  be  beard  to 
deny  bis  liability  to  tbe  defendant  More 
surely  Is  this  true  when,  as  in  this  oaae,  the 
plalntlfl  continues  to  hold  part  of  tiie  Gonsid>- 
erattoa  paid  by  the  defendant  In  such  case 
the  pnrciiaser  is  not  an  innocent  purchaser 
because  of  a  want  of  notice,  but  because  of 
the  solicitation  and  prwnlsea.  Our  conclu- 
sion is  that  tiie  Jodgmoit  ot  the  dlstztot  court 
should  be  affirmed. 


BOTNA  YAL.  STATB  BANK  r.  BIL^'ER 
OITY  BANK  et  al. 

(Supreme  Oourt  of  Iowa.  Jan.  31,  1898.) 
SsEvics  or  Phooess— LsAViMO  Copt  ax  HdCus — 
Ho]|BBTUI>— EsTorPSU 

.1.  Where  a  powm  disappears  from  bcnne, 
without  any  expression  of  an  iotentloti  not  to 
return,  process  left  with  his  wife,  nine  days 
after  his  disappesranoe,  at  his  usual  place  of 
alwde,  is  a  enffldeDt  service  to  give  tnc  court 
Jurisdiction. 

2.  Where,  in  an  action  agninst  such  ab- 
sentee, a  homestead  is  set  off  to  his  wife,  plain- 
tiff is  not  estopped  to  deny  that  tbe  absentee 
is  a  nonreaideDt,  ss  sgainst  psrties  who  have 
sued  him  as  such. 

Appeal  frtnn  district  courts  MlUa  county; 

A.  B.  Thom^  Judge. 

This  Is  an  action  In  equl^  to  quiet  the  titie 
of  the  plaintiff  to  certain  real  estate  In  MiUa 
county.  There  was  a  decree  for  the  idaln- 
tiff,  and  the  defendants  appeal 

John  T.  Stone,  W.  S.  Lewis,  L.  T.  Oe- 
nung,  and  Geo.  W.  Hewitt,  tor  oppeHanta.  P. 
P.  Kelley  and  E.  B.  Woodruff,  fOr  appellee. 

ROTHROCK.  J.  1.  The  facts  upon  which 
this  controversy  is  founded  ore  as  follows: 
For  about  30  years  prior  to  the  13th  day  of 
September,  1888,  B.  B.  F.  Kelly  was  a  dtt- 
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•en  of  MUls  oouDty.  In  tbSa  KMa.  For  all 
that  time  be  resided  on  a  large  farm,  about 
idz  nUlee  north  of  Hasting*.  He  owned  tbe 
farm,  and  all  the  lire  atock  and  fanning  Im- 
plements neoessary  to  carr7  <m  bis  bnatncw. 
He  was  in  debt  for  a  considerable  amount, 
oat  It  does  not  appear  that  anr  of  his  prop- 
erty was  mortgaged.  He  tiad  a  wife  and 
family  of  grown-up  cbUdren.  and  tbete  Is 
nothing  In  the  record  showing  that  be  was 
alsturbed  in  bis  mind,  or  bad  any  family 
trouble  On  the  erenlng  of  the  ISth  day  of 
September,  1889^  one  of  his  sons  drove  him 
to  Hastinga,  that  he  might  take  an  eariy 
train  on  the  next  morning  to  go  to  Qlenwood 
to  attend  a  county  oonrentlon.  He  remained 
during  the  ni|^t  at  Hastings,  and  in  the 
morning  took  the  train  going  west  to  Glen- 
wood.  There  were  other  parties  on  the 
train  who  were  going  to  the  cwTentton. 
When  they  arrived  at  Glenwood  some  left 
the  izaln,  but,  as  It  was  early  In  the  mom- 
bigt  they  returned  and  went  on  to  Council 
Bluffs,  took  breakfast,  and  came  back  on 
another  train  to  Qlenwood.  Eelly  did  net 
leave  hla  seat  In  the  car  In  the  morning. 
when,  the  train  reached  Glenwood.  He  went 
on  with  the  other  parties^  and  announced 
hla  pnrpase  to  return  to  the  contention. 
The  whole  party  left  the  depot  at  Ooundtl 
BUtflCs,  and  went  to  a  hotel  for  breakfast, 
exeejft  Kelly  and  one  other.  They  stopped 
on  the  way  up  town,  and  took  their  break- 
fast at  another  placa  After  breakfast,  while 
Kelly  wBs  reading  a  newspaper,  the  one  who 
was  with  him  left  the  place.  Kelly  did  not 
return  to  the  convention.  The  convw.tlon 
was  held  on  Saturday,  September  14tb.  On 
Sunday  evening,  Kelly  was  seen  on  Uie 
train  going  east  towards  Hastines.  The  last 
that  was  seen  of  falm  was  at  Glenwood. 
This  cause  was  tried  In  the  court  below  In 
May,  1881,  and  np  to  that  time  there  was  no 
reliable  evidence  that  Kelly  had  been  seen 
by  any  one  after  Simday  evening,  Septem- 
ber 15.  1889.  On  the  24^  day  of  Septem- 
ber, 1880,  the  Botna  VaUey  Bank.  plalntUZ 
herein,  commenced  an  action  OKOinst  Kelly, 
for  debts  which  he  owed  the  bonk,  and  on  the 
same  day  an  original  notice  was  served  on 
him  by  the  sheriff  of  Mills  county,  the  re- 
tuxn  of  which  Is  as  follows:  "And  on  the 
24th  day  of  September,  1889.  I  served  the 
same  on  B.  E.  F.  KeUy,  he  not  being  by  me 
found  in  the  coun^  of  his  residence,  by 
leaving  at  hla  house  and  usual  place  of  res- 
idence, in  Anderson  township.  Mills  cotmty, 
Iowa,  a  true  copy  thereof,  with  Mrs.  B.  E. 
F.  KeUy,  a  member  of  said  B.  E.  F.  Kelly's 
family,  over  14  years  old.  W.  C.  De  Loah- 
mutt.  Sheriff."  Judgment  by  default  was 
entered  against  Kelly,  execution  was  is- 
sued, and  part  of  the  farm  sold  fliereon  to 
the  plalntlfl  In  this  action,  and  in  due  time 
a  sheriff's  deed  was  made  to  the  bank, 
pursuant  to  the  sale.  After  the  JudKment 
was  entered,  and  the  farm  sold,  the  defend- 
ant airer  CII7  Bank  obtained  a  Judgment 


1^  deCanlt  against  K«Uy.  founded  upon  nor 
tiee  by  poblleatlon  and  an  attachment  of 
the  land.  It  is  Calmed  tbat  this  Jodgment 
la  a  clond  tqwn  the  plaintiff's  title,  and  Uiat 
It  flhonld  be  removed  bgr  a  proper  decree. 
The  defendants  claimed  that,  at  the  time 
the  original  notice  In  tito  plalntUT's  action 
was  served,  KeUy  was  a  nonrerident  of  this 
state,  and  tbat  the  sabatitnted  servke.  by 
leaving  a  copy  vlUi  tla  wife,  was  a  men 
nnlli^,  and  that  the  ooort  acqpilred  no  Inrlsr 
diction  of  the  person  of  Kdjy  by  that  serv- 
ice. This  is  the  only  (pieBtion  1b  the  case. 
It  will  be  observed  that  the  notice  was 
served  on  the  24th  day  of  September,  and 
KeSSj  was  last  seen  on  the  evening  of  the 
IStli  of  tbat  monOL  ^lera  la  no  evidence 
that  KeSJy  has  at  any  time  been  seen  ont 
of  the  state,  nor  that  be  had  any  motlTe  for 
absconding,  so  tbat  process  oonld  not  be 
served  on  him  in  this  state.  All  of  his  acts 
np  until  the  last  time  he  was  seen  Indicate 
tbat  It  was  his  purpose  to  return  to  tta» 
farm,  and  remain  with  his  family.  He  hsA 
been  making  preparattons  for  the  wintering 
of  Us  BtodL  Efe  told  his  wife  when  he  left 
home,  on  the  13tb  of  Septembert  tbat  he 
was  going  to  Glenwood  to  the  conTentton. 
and  would  return  the  next  day;  and  she 
had  no  reason  to  suspect  ttiat  he  had  any 
other  intmtlon. 

Hm  law  is  well  settled  liuit,  ^ere  a  res- 
Idence  Is  once  estabUshed,  It  continues  nn- 
tn  there  Is  an  actoal  change  of  habitation^ 
with  an  Intention  to  make  a  new  residence. 
When  a  residence  Is  once  acquired,  it  to  pr&< 
snmed  to  continue  until  there  Is  .  satisfac- 
tory evld«ice  that  tt  has  been  abandoned. 
Hinds  V.  Hinds,  1  Iowa,  39;  Nugent  v. 
Bates,  81  Iowa,  77,  50  N.  W.  Rep.  76;  Oohr 
en  V.  Daniels,  25  Iowa.  88;  State  r. 
Groome,  10  Iowa,  306;  Love  r.  Cherry,  24 
lovra.  204;  Vanderpoel  v.  O'Hanlon,  53 
Iowa.  246.  B  N.  W.  Rep.  119;  Pry's  Elec- 
tion Case,  71  Pa.  Bt  902.  The  burden  was 
upon  the  defendants  to  rebut  the  presump- 
tion tbat  Kdly's  residence  was  tm  his  farm. 
There  is  no  evidence  that  nine  days  after 
he  was  last  seen,  when  the  service  was 
made,  he  bad  token  up  his  residence  else- 
where. We  are  asked  to  presume  that  he 
had  done  so.  No  such  a  presumption  can  be 
Indulged.  To  do  so  would  rebut  one  pre- 
sumption by  another.  The  fact  of  Kelly's 
presence  in  another  place  must  be  shown 
by  evidence,  and  not  by  presumption.  To 
say  the  least,  no  such  presumption  should 
obtain  by  an  absence  of  nine  days. 

2.  It  appears  that,  before  the  land  was 
sold,  a  homestead  was  set  off  to  the  wife 
of  KeUy.  It  Is  claimed  that,  as  the  home- 
stead was  not  set  off  to  Kelly,  the  plaintiff 
Is  estopped  from  claiming  that  he  was  a  res- 
ident of  Mills  county,  where  the  original  no- 
tice was  served.  There  Is  no  dement  of  es- 
toppel in  this  act  It  does  not  appear  that 
the  defendants  relied  on  the  setting  off  of 
tba  home^ead  to  the  wl£ft»  and  that  theoF 
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acted  fbanaa  to  their  preJtuUce;  and  the 
Aefendants  cannot  raise  tlie  question  of  es- 
toppel,  becanse  It  has  not  bean  lAeaded. 
Affirmed. 


FBANTZ  T.  HANFOBD  «t  aL 

(Snpreme  OonrC  of  lora.  Jul  81,  1898.) 

Wbokqful  ATTAcBMBire— Acnoat  OH  BOHD— A'^ 
TACBMXXT  OT  MOKTOAaaO  PBOTBBn^APKJOA- 

TION  OP  PbOCBJSDS. 

1.  Where  an  attachment  ia  premature  end 
amawful,  the  01U7  remedy,  in  the  absence  of 
malice,  is  on  the  attachment  bond. 

2.  McGlain  B  Code,  §  4189,  provides  that 
when  an  attachlDg  creditor  of  a  chattel  mort- 
gagor tenders  to  the  mortgagee  the  amount  of 
his  mortgage  debt,  he  shall  be  subrogated  to 
his  rights,  and  the  proceeds  from  the  sale  of 
the  mortgaged  property  shall  go  first  to  the  dis- 
charge of  such  mdwtedness  and  costs  of  execu- 
tion; and  section  4191  proTldes  that,  if  each 
property  shonld  sdl  for  more  than  the  amount 
due  on  such  mortgage  and  costs,  the  t^cer  shall 
immediately  pay  the  sum  due  on  the  mortgage 
to  the  person  who  paid  the  same,  and  shall  ap- 
ply the  surplus  on  the  execution  or  attachment 
helA  by  liim.  Hdd,  that  after  the  sale  of  the 
property  all  the  mortgage  indebtedness  must  be 
first  satisfied,  wheth^  it  Is  evidenced  by  one 
or  more  mortgages. 

Appeal  from  district  conr^  WoodbOE7 
county;  G.  H.  Lewis,  Judge. 

Action  in  equity  to  enjoin  the  defendants 
from  foredoaing  a  certain  chattel  mortgage 
as  to  certain  of  the  pn^terty  described  there- 
in, claimed  by  plaintiff  as  exempt,  and  for 
an  accounting  as  to  the  amount  due  on  the 
mortgage,  for  Judgment  for  yid4,  with  in- 
terest, to  be  credited  on  the  mortgage,  and 
for  leave  to  redeem  the  property  claimed 
as  exempt  by  paying  the  balance,  if  any, 
found  due  on  the  mortgage.  Answer  and 
cross  petition,  asking  judgment  against  the 
mortgagor,  and  that  plaintiff's  li^t  of  ex- 
emption In  the  property  bo  declared  junior 
to  the  mortgage  Hen.  Decree  was  entered 
for  the  defendants.  Plaintiff  appeals.  The 
tacts  appear  in  tho  oidnlon. 

Blood  &  Rotdnson,  for  appoHant  Kennedy 
ft  Kennedy,  for  app^ees. 

GIVEN,  J.  1.  This  case  ia  submitted  upon 
an  agreed  statement  of  facts,  in  substance 
as  follows:  On  and  prior  to  September  10, 
1889,  J.  A.  Frantz,  husband  of  plaintiff, 
owned  certain  horses,  hamesa,  wagons,  and 
drays,  with  which  he  was  carrying  on  the 
draying  business  In  Sioux  City  as  a  means 
of  llTeiihood.  Preylous  to  that  date  he  exe- 
cuted to  Jackson,  Ross  &  Co.  a  chattel  mort- 
gage on  part  of  said  property,  and  later  a 
second  mortgage  to  C.  W.  Jackson,  cover- 
ing the  same  and  other  property,  including 
that  claimed  by  plaintiff.  He  was  also  in- 
debted to  defendant  Hanford  and  to  one 
Bigelow.  On  said  10th  day  of  September, 
1889,  J.  A.  Frantx  absconded,  leaving  the 
plaintiff  without  means  of  support,  and  im- 
mediately thereafter  plaintiff  elected  to 
dalm  her  aamnptlons  ont  of  waUk  property, 


uid  requested  and  autiioviiea  flu  mort- 
gagees to  sen  flie  property  at  pilnte  sale, 
with  the  reservation  that  any  excess  should 
be  turned  over  to  her.  They  advertised  the 
sale,  and  Just  prior  to  the  time  llw  same 
was  to  take  place  Hanford,  with  knowledge 
of  12iat  fact,  and  that  plalntUt  had  elected 
to  claim  her  exemption  ont  of  said  propraly, 
caused  the  property  to  be  setaed  upon  a 
writ  of  attachment  In  the  hands  of  defend- 
ant Olmen,  constaUie,  In  favor  of  Hanford, 
whereupon  plaintiff  served  defraidant  with 
notice,  claiming  her  exemption.  Thereafter 
Hanford  demanded  of  said  mortgagees  a 
statement  of  the  amount  claimed,  and  de- 
posited that  amount  with  the  cleA  of  the 
court,  with  a  protest  reserving  the  rit^t  to 
contest  the  amoimt  ctatmed,  whereupon  the 
mortgagees  deported  the  notes  and  mort- 
gages with  the  clerk,  relinquishing  all  claim 
thneto  except  to  recover  the  deposit  Tha 
papers  and  moaey  were  retained  by  the 
cleric  until  the  sum  due  upon  the  mortgages 
was  determined  by  the  court,  whereupon  the 
amount  vras  paid  to  flte  mortgagees,  and 
the  mortgages  and  notes  turned  over  to 
Hanford.  At  the  time  flie  deposit  of  the 
money,  notes,  and  mortgages  was  made  witii 
the  clerk,  all  of  the  proper^  wu  tamed 
over  to  Hanford  by  the  mortgagees,  they 
having  previously  obtained  possession  by 
replevying  It  from  Olmen,  who  h^d  It  under 
Hanford's  attachment  After  the  mort- 
gagees BO  turned  over  the  property  to  Han- 
ford, and  after  having  obtained  Judgment 
on  his  claim,  he  caused  an  execution  to  be 
issued  and  placed  in  the  hands  of  Olmen, 
who  levied  upon  said  property,  and  adver- 
tised the  same  for  sole,  whereupon  plaintiff 
replevied  tliat  portion  which  she  claimed, 
to  wit,  one  gray  horse.  Mack;  one  black 
horse,  Bob;  harness,  and  big  spring  dray; 
and  was  adjudged  in  that  action  to  rlj^t- 
fully  hold  the  same  exempt  from  said  exe- 
cution. Hanford  caused  certified  coptea  of 
said  mortgages  to  be  made  while  the  amount 
to  be  paid  by  liim  to  the  mortgagees  was  in 
controversy,  and  Qirough  Olmen,  as  Ills 
agent,  proceeded  to  advertise  the  property 
for  sale  under  the  mortgages.  Olmen  sold 
all  of  the  property  included  In  the  mort- 
gages except  that  held  by  plaintiff  under 
her  replevin  as  exempt,  under  the  execution, 
for  ?296;  Hanford  being  the  purchaser.  It 
Is  conceded  that,  had  the  property  been  sold 
as  a  whole,  with  the  good  will  of  the  busi- 
ness, at  the  sale  advertised  by  the  mort- 
gagees, it  would  have  brought  f960,  or  $SflO 
without  the  good  will;  that.  If  sold  excepting 
the  gray  and  black  horses,  harness,  and  plat- 
form spring  wagon.  It  would  have  brought 
9433.  and  the  other  property,  without  the 
good  will,  9425.  It  Is  also  conceded  that 
the  property  sold  by  defendant  under  the  ex- 
ecution was  sold  for  all  tliat  It  would  bring 
under  an  execution  sale,  and  that  the  value 
of  the  use  of  a  team  and  dray  was  $1.60  per 
day.  The  9296  realised  for  the  property  sold 
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under  the  eucatltm  wu  applied  as  followB: 
^100  lu  iatlsfaetlon  of  the  first  mortg&ge, 
In  satiafaetlon  of  Hanford'a  execu- 
tion, and  the  balance,  $9.90,  upon  an  exe- 
catlon  In  favor  of  Charles  Btgelow. 

2.  It  Is  not  qnestioned  bnt  that  plaintiff  Is 
entitled  to  the  exemption  claimed  as  against 
the  execntlona.  Section  8078  of  the  Code  la 
as  follows:  "When  a  debtor  absconds  and 
leaves  his  family,  such  property  shall  be  ex- 
empt In  the  liands  of  the  wife  and  children, 
or  ^tlier  of  them;"  thus  exempting  to  the 
wife  and  children  the  property  enumerated 
tm  exempt  in  preceding  sections.  It  Is  not 
claimed  that  plaintiff's  rl^t  to  exemptitm  Is 
snptirlor  to  the  chatty  mortgages.  Appel- 
lant's contentions  are  that  Hanford's  attadi- 
ment  was  premature  and  unlawfol;  that  he 
thereby  converted  the  mortgaged  property; 
wlierefor  she  Is  entitled  to  have  the  fall  val- 
ue applied  in  satisfaction  of  the  mor^piges, 
to  wit,  the  amouat  that  would  have  been 
realized  on  a  sale  by  the  mortgagees;  that, 
Hanford  having  wrongfully  takep  and  de- 
tained the  teams  and  drays  under  his  attach- 
ment, she  Is  entitled  to  have  the  value  tut 
their  use  credited  npon  the  mortgages,  and 
that,  tf,  after  crediting  tlL«Je  amonnts  upon 
the  mortgages.  In  addition  to  that  realized 
from  the  sale  of  the  property,  there  is  a  bal- 
ance dne,  she  shoold  be  permitted  to  pay 
that  balance  in  redemption  of  the  property 
claimed  as  exempt.  Whether  Hanford's  at- 
tachment was  premature  and  unlawful  we 
do  not  determine.  Conceding  that  it  was,  the 
only  remedy  Is  upon  the  attachment  bond.  In 
the  absrace  of  malice.  Tallant  v.  QaalUi^t 
Co.,  36  Iowa,  262.  No  maUce  Is  alleged,  nor 
are  there  the  usual  and  necessary  auctions 
of  an  action  for  wrongfully  suing  oat  an  at 
tachment.  If  plaintiff  might  recover  dam- 
ages caused  by  wrongfully  suing  out  that  at- 
tachment, it  Is  clear  that  ^e  is  not  entitled 
to  do  so  in  this  action  under  the  allegations  In 
her  petition.  Conceding  that  Hanford  wrong- 
fully took  and  detained  the  teams  under  his 
attachment,  the  detention  was  from  the 
mortgagees,  and  not  from  the  plaintiff.  She 
2iad  consented  that  the  mortgagees  might 
keep  and  s^  the  property;  hence  she  was 
not  entitled  to  the  use  of  any  of  the  teams, 
and  was  not  damaged  la  that  respect  by 
their  detention 

8.  It  will  be  noticed  that  of  the  ¥296  real- 
ized from  the  sale  of  the  mortgaged  property 
under  the  execution  $190  was  applied  in  sat- 
isfactloa  of  the  first  mortgage.  Of  this  no 
complaint  Is  made,  but  appellant  contends 
that  the  996.05  applied  In  satlsfactlou  of  Han- 
ford's execution,  and  the  $9.95  applied  up<m 
the  execution  In  favor  of  Blgclow,  should  be 
Applied  iq>on  tba  second  mortgage.  Appel- 
lee contoids  tliat  the  application  made  is  au- 
tbottwed  by  sectioD  1.  c.  117,  Laws  1886,  (Mc- 
<:iain*s  Code,  i  4189.)  Said  section  provides 
as  follows:  "Personal  proper^  not  exempt 
trom  ezeeotlMit  bereaftw  mortgaged,  or  here* 
■toion  morCgigedt  ivlieii  Itie  debt  ■eenrad 


thereby  Is  due,  may  be  taken  on  attachment 
or  execution  issued  at  the  suit  of  a  creditor 
of  the  mortgagor;  and  b^ore  the  property  la 
80  taken  the  officer  or  plaintiff  must  pay  or 
tender  to  the  holder  of  the  mortgage  the 
amount  of  the  mortgage  debt  and  interest 
accrued,  or  must  deposit  the  amount  thereof 
with  the  clerk  of  the  district  court  of  the 
county  wherdn  the  mortgaged  property  Is 
found  payable  to  the  holder  of  the  mortgage. 
*  *  *  And  when  such  sums  are  tendered 
to  the  holder  of  the  mortgage  or  deposited 
with  the  clerk,  the  attaching  creditor  shall  be 
subrogated  to  all  the  rights  of  the  holder  of 
the  mortgage,  and  the  proceeds  from  the 
sale  of  the  mortgaged  property  shall  go  first 
to  the  discharge  of  such  Indebtedness  and 
costs  of  execution:  provided,  however,  that 
If  the  Judgment  debtor  shall  pay  the  debt  for 
which  the  attachment  or  execution  was  is- 
sued, the  property  shall  be  released,  and  the 
creditor  shall  be  entitled  to  rec^ve  money 
deposited  to  pay  the  mortgage  debt,  and  shall 
have  no  rl^t  or  interest  In  the  mortgage  or 
In  the  mortgaged  property."  Section  3  of 
sold  chapter  1b  as  follows:  "At  the  sale  of 
said  property  no  bid  shall  be  received  for  a 
leas  sum  than  the  amount  then  due  on  said 
mortgage,  together  with  the  costs  made  by 
virtue  of  such  levy  or  attachments  or  exe- 
cutions, and  the  costs  of  said  sale;  and  un- 
less there  shall  be  a  bid  of  more  than  such 
amount  the  execution  or  attachment  creditor 
shall  pay  the  costs  made  by  such  levy  and 
sale.  If  said  prot>erty  should  sell  for  more 
than  the  amount  dne  on  said  mortgage  and 
the  costs  aforesaid,  the  officer  shall  imme- 
diately pay  the  sum  due  on  said  mortgage 
to  the  person  who  paid  the  same,  and  shall 
apply  this  surplus  on  the  execution  or  attach- 
ment held  by  him."  Taking  these  sections' 
together,  it.  Is  dear  that  the  WOTds  "such  In* 
debtedness  "  as  used  In  the  first,  refers  to  the 
mortgage  Indebtedness,  and  that  the  Indebt- 
edness must  be  first  paid.  That  Indebtedness 
may  be  evidenced  by  one  or  more  mortgages, 
but,  whether  by  one  or  more,  the  whole 
mortgage  debt  must  be  first  paid.  The  sec> 
ond  mortgage  covered  aU  the  property  sold, 
and  Is  therefore  a  part  of  the  mortgage  debt, 
and  ^titled  to  be  paid  In  preference  to  the' 
ezecutltma  Hie  law  favors  exemptions,  but 
to  permit  the  application  made  of  the  pro- 
ceeds of  this  sale  is  to  defeat  plalntlff*B  ex- 
emption in  whole  or  in  part.  If  Mr.  Hnn- 
ford  may  apply  the  $106  as  he  has  Instead  of 
upon  the  second  mortgage,  thai  he  may  sell 
the  property  exempt  from  his  execution  un- 
der the  second  mortgage,  and  d^eat  the  ex- 
emption. Tills  the  law  will  not  permit  The 
$106  must  be  applied  on  the  second  mortgage 
as  of  the  date  of  the  sale,  and.  If  any  balance 
remains  due  thereon,  the  plaintiff  Shall  have 
30  days  from  the  date  of  entering  decree 
h^eunder  tn  which  to  redeem  the  unsold 
property  by  paying  the  balance,  with  inter- 
est If  the  plaintiff  shaU  fall  to  ao  redeem, 
tbea  tile  dsfendant  may  proceed  to  aaU  mid 

Digitized  by  Googf 


476 


NORTH  VESTEBN  KKFOBISR^VoL.  54. 


»ort0Bced  inopertr  to  moaty  woA  tMlanoe. 
The  decree  of  tbe  dtatelct  eonrt  la  reversed, 
and  the  cam  will  be  remanded  for  decree 
Id  CQntontil^  with  ads  opbdoa.  Bereraed. 


LYON  et  al.  t.  CAIXOPT  et  al. 
(Supreme  Court  of  Iowa.  Feb.  2,  1803.) 

Puujuxa  GuxpTioNs  OP  ANOTnu  But*— 
Right  to  Claim. 
The  exemption  lawa  of  another  itate  can- 
not be  pleaded  1^  m  noDrendent,  since  Code, 
f  8072.  proTidei  omlT  that  If  the  debtor  is  a 
^'resident."  and  the  bead  of  a  familr,  h«  may 
hold  certain  properly.  Mooney  t.  Baitway  Co., 
14  N.  W.  Rep.  343,  90  Iowa,  346,  fbUowed. 

Appeal  from  district  court,  WooUbury  conu- 
ty;  Scott  M.  Ladd,  Judge. 

Action  at  law,  aided  by  attacbment.  The 
Chicago,  Milwaukee  &  St  Paul  Ilailway  Com- 
pany was  garnished  as  a  supposed  debtor  of 
CaUopj^  the  defendant  In  tbe  action.  Judg- 
ment was  rendered  for  the  plalatllls  against 
the  defendant  The  garnishee  answered  that 
It  was  Indebted  to  Callopy  In  a  certain 
amount,  and  judgment  was  rendered  against 
the  garnishee  for  the  amount  admitted  to  be 
doe.  The  defendant  and  gaznlahee  aweal. 

O.  J.  Taylor  and  W.H.  Fannwortta,  for  aj^ 
p^Ianta.  Geo.  T.  Webster,  for  arodleea 

SOTHB0CK,J.  Hie  facts  upon.  wbAdi  ttw 
appellants  rely  for  a  reversal  ot  the  jndg^ 
meet  are  as  follows:  The  defendant,  Call<q>y» 
Is  the  head  of  a  faaUy*  and  resides  in  the 
state  of  Wisconsin,  and  was  employed  by  the 
garnishee  railway  company,  and  labored  for  It 
In  that  stats;  and  the  gax^lShea  at  the  time  It 
was  gaxnlahed,  was  indebted  to  Oallopy  tnthe 
■nm  of  yiOG.  It  Is  claimed  that,  under  liie 
laws  of  Wisconsin,  the  wages  due  him  are 
exempt  from  ttie  pigment  of  his  debts,  and 
tiiat  he  Is  entitled  to  claim  13iat  exemption 
In  this  stata  Bvery  question  In  this  cose 
wsa  determined  against  Oie  appellants  In  the 
case  of  Mooney  t.  Railway  Co.,  60  Iowa,  S46, 
14  N.  W.  Rep.  843,  and  In  Brondstreet  t. 
dark,  65  Iowa.  670,  22  N.  W.  Rep.  810.  It  Is 
said  In  the  last-named  case  that  "we  regard 
It  as  the  settled  rule  In  this  state  that  the  ex- 
emption lawa  of  another  state  or  tanitMy 
cannot  be  pleaded  or  relied  on  as  a  defense 
by  either  the  garnishee  or  judgment  debtor.** 
If  we  understand  covosel  for  appeUants,  they 
practically  concede  that  the  case  of  Mooney 
T.  Itallway  Co.,  supra,  stands  squardLr  in  the 
vuy  of  a  rerersal  of  this  case;  but  they  seem 
to  tldnlE  that  the  attention  of  Ihe  court  was 
not  called  In  that  case  to  the  ptopcnltlon  that 
the  debt  was  exempt  by  the  laws  of  Nebras- 
ka. 'Hits  Is  a  mistake,  and  the  of^on  in  the 
caseaoshowa  It  is  useless  to  dte  cases  whldi 
hold  that  by  some  sort  of  comity  the  ennqi- 
tlons  allowed  ts  residents  of  this  state  Should 
be  extended  to  residents  of  sister  states.  Bz- 
empttMi  laws  are  purely  statutory,  and  our 
Code  (KCtlon  8072)  expressly  provides  that 


'if  the  debtor  Is  a  nsMent  c£  ttls  state,  anft 
Is  the  head  of  a  family,"  he  may  hold  certain 
property  and  debts  as  e^mpt  This  i*ov4- 
sUm  as  plainly  requires  Oat  there  must  be 
resldoioe  In  tills  state  as  that  the  debtor  mvt 
be  tbe  head  of  a  family.  There  Is  no  other 
question  in  this  case  wMch  demands  oonsM- 
eratlon,  and  the  judgment  of  the  district 
court  is  affirmed. 


UcDONAIJ>  et  aL  T.  97100117  at  aL 
(Bopreme  Court  of  Iowa.  Fek  1,  1808.) 

Z>srAtn.T  OF  OumSBBB—SBTTtXe  ASIUB. 

Wha>e  a  default  entered  against  a 
gandahee  for  failure  to  ^»ttar  ia  set  aside, 
and  a  secoad  default  is  entered  against  it  for 
failure  to  answer,  «uch  garnishee  Is  not  entitled 
to  the  benefits  of  Code,  I  2U85i  proTidinic  that, 
for  mere  failure  to  antear,  a  gamlBhee  ia  not 
liable  to  pay  the  amount  of  plaintiff's  judgment, 
unless  he  haa  bad  an  opportunity  to  show  cause 
against  the  issninfr  of  an  execution;  and  it  Is 
not  an  abase  of  dlacretioa  for  tlie  eeurt  te  xe> 
fosft  to  set  aside  the  secoad  default 

Appeal  fiwn  si^ttlor  coart  of  OosncB 
Blvfffe;  J.  E.  F.  MoGee,  Jodga 

The  p***"***"  eommenoed  an  action  against 
flu  ilaffwrtsnt,  Fhmey,  and  sued  out  an  at- 
tachmcnt,  The  Uaton  FadOo  Railway  Com- 
pany was  gamUied  as  m  SKMosed  debtor 
to  Einney.  The  gamtataee  waa  adjnileed  to 
b»  ta  defssdt  for  faUura  ta  answer.  A  mo- 
tlon  was  made  to  set  aside  the  default 
The  motion  was  orenuled,  and  the  railway 
company  appeala. 

Wright  &  Baldwin,  for  appelant  Whed- 
er  &  Weat,  for  app^eea. 

ROTHROGK,  J.  Tbe  sole  question  dis- 
cussed In  the  arguments  of  coonsel  Is  wheth- 
er the  superior  court  abused  Its  discretion  to 
overruling  the  motion  to  set  aside  the  de- 
fault The  facta  upon  which  the  garnishee 
was  foond  to  be  in  d^anlt  are  as  foUowa: 
The  action  was  oommenced  on  the  0th  day 
of  January,  1891.  and  the  writ  of  attachment 
was  Issued,  and  the  railway  company  gap- 
nlshed,  on  the  same  day.  nie  garnishee 
was  required  to  appear  and  answer  on  tbe 
first  day  (jf  the  next  tenn.  Another  gambb* 
ment  was  served  on  the  railway  company  on 
the  80th  day  of  January,  1881.  lUs  last 
gamlshmect  also  required  an  answer  on  tbm 
first  day  of  the  next  term.  The  gamldtee 
did  not  appear  mi  the  first  day  of  tbe  term, 
but  was  in  default.  On  the  monilng  of  the 
second  day  of  the  term  the  courts  at  the 
request  of  plaintlff'a  attorneys,  entered  up  a 
default  againat  the  gamlsbee.  On  tiie  20th 
day  of  the  same  month  the  garnishee  filed  aft 
appUcatlon  'to  set  aside  th»  defludt  On  the 
same  day  an  answer  was  filed,  ia  which  It 
was  averred  that  the  garnishee  was  not  In- 
debted to  Fhmey  on  the  80th  day  9t  Jammiy, 
1891;  but  this  answw  did  not  ccBpcud  to  die 
garnishment  made  on  tlu  Otti  day  of  that 
month.  Tbe  motion  to  set  asMe  the  deflCanlt 
was  sustained  on  the  27th  day  of  February, 


Digitized  by 


Jowa.) 


sLLswoan 


t.  GAUFBELL. 


47? 


and  tbe  defiaidt  vu  set  aalde,  and  an  order 
was  made  leqnliliis  tbe  gmrnlahee  to  answer 
Hy  the  £d  day  of  March.  189L  Hie  fuuwer 
to  the  sarnlahment  of  January  30,  1881«  re- 
mained on  file,  bat  no  further  answer  was 
filed,  and  on  the  Gtta  day  of  March,  1891, 
the  gamUbee  was  again  adjudged  to  be  In 
default  On  the  same  day  the  garnishee 
made  an  appUcatton  to  set  aalde  this  de- 
fault, and  It  was  orerruled.  It  will  be  ob- 
•erred  that  the  record  did  not  at  any  time 
prior  to  March  6th  show  that  any  answer 
was  made  to  the  gamlabmeot,  whJoh  was 
made  on  llie  6th  day  ot  January,  1881.  We 
thhik  there  was  no  abase  at  dlaoatkm  In  tike 
refiisnl  to  set  aside  the  aeamd  di^ult  Ibe 
iaot  that  ft  was  a  seeond  defanU  in  <ba  aamo 
case,  and  that  the  second  d^anlt  waa  not 
takeu  until  four  days  alter  the  ttane  for  an- 
swer expires,  makes  a  case  which  complete- 
ly answers  any  claim  that  tlio  court  abused 
tta  dtsoretton.  It  Is  true,  a  gamlabea  doea 
mot,  at  the  outset,  haTO  the  oame  relatlint  to 
the  case  as  a  defaidant  *^Fw  mere  fiUlnre 
to  appear  he  Is  not  Uable  to  pay  the  amomit 
of  idalutUTs  Judgment  unleai  he  has  bad  an 
opportmdty  to  diow  cauae  against  the  lasnlng 
of  an  execution."  Code^  {  2085.  But  tbe 
garnishee  had  appeazad  In  IMb  case,  and 
afterwards  was  found  to  be  in  d^ult  for  a 
failure  to  answer;  and  It  was  not  entitled  to* 
tiie  benefits  tit  Uie  secUcn  of  the  Code  above 
dted.  Scamabom  t.  Soott,  42  lotra.  62D. 
We  dlscorer  no  ground  for  reverdng  tbe  or- 
dw  of  tbe  superior  oourt;  and  It  Is  affirmed. 


KLL8W0RTH  r.  CAMPBELL  «t  aL 
<Saireme  Oourt  of  Iowa.  Feb.  1,  1693.) 
Ombctions  to  BviDBtrce— SvTOPnii.. 

1.  The  adislMtmi  of  erldenoe  to  establUi 
csrtaln  fact*,  if  error.  Is  error  without  preludiuu 
where  such  facts  are  abacdactly  established 
by  other  competent  erideoce. 

2.  Flalntifl  ■wrote  to  defendants,  whe  were 
eommiesion  mercfaanta,  that  be  had  sold  188 
head  of  cattle  to  B.;  that  B.  had  drawn  on 
defendants  for  ¥1,000  as  payment  on  them; 
that,  on  aniTid  of  the  cattle,  defendaDts  would 
find  them  ia  tut  good  cottditioD.  Defradauts 
paid  the  (dieck,  and  the  cattle  were  afterwards 
shipped  to  them.  Bdd,  that  plaintiff  was  ea- 
tmwd  hr  Budi  letter  fh>m  denying  tiiat  the 
Hie  to  B.  was  an  abanlnte  salt,  and  that  de- 
fendants wne  sntlOed  to  a  Uan  on  the  cattle 
for  the  adranee  made,  as  soon  aa  tiiey  came 
into  tbdr  possession. 

Appeal  from  district  court,  Bar^  county; 
B.  M.  Weaver,  Judge. 

Action  against  the  defendants,  as  cotnmls- 
rfon  merchants,  for  tbe  balance  dalmed  to 
be  due  from  tiiem  aa  proceeds  of  sales  of  cat- 
tle shipped  1^  plaintiUf.  Trial  to  court 
Judgment  for  plalntUT.  Defendants  appeal. 

Huff  &  Ward,  for  appellonta  a  B.  Al- 
brook,  F.  M.  WlUlama,  and  Nagle  &  Bird- 
sail,  for  appellee. 

EINNB,  J.  1.  Tbe  fOUowing  tacts  ara 
either  admitted  In  tha  pleadinci  or  estabUib- 


ed  opon  the  trial  PlalntJff  had  204  fat  ateers 
on  Us  farm  In  Wright  county,  Iowa,  In  June, 
L800.  In  that  month  he  entered  Into  tbe  tol> 
towing  contract  bf  sale  with  one  O.  M.  Brown: 
"That  Ghas.  M.  Brown,  of  the  town  of  Iowa 
Falls,  Hardin  county,  Iowa,  has  this  day  pur- 
chased of  B.  S.  EUsworOi,  of  the  same  place, 
one  hundred  and  nlnety-di^t  (198)  head  of 
two  and  three  years  old  fat  steers,  now  bo* 
tag  fed  <m  the  farm  ot  H  B.  BUsworth,  In 
section  21,  townatdp  91,  range  23,  Wright 
county,  Iowa,  In  a  lot  of  204  head,  at  four 
(M)  dollars  per  100  w^ht  on  said  farm,  the 
fn^^t  to  be  paid  by  tbe  nld  Brown,  and  tiie 
purchase  to  net  the  said  B.  8.  Ellsworth  $4 
per  100  weight  on  aaU  farm,  eaid  cattle  to  he 
wdgbed  twelve  hours  ott  feed  and  water, 
from  7  o'clock  P.  M.  to  2  o'clock  A.  M.;  to 
be  tak^  by  the  said  Brown  before  the  1st 
day  of  July.  ^80;  and  twotty-fonr  hours'  no- 
tice to  be  g^en  to  the  said  BUsworth  of  the 
time  of  taking  the  said  cattle.  And  tbe  said 
O.  U.  Brown  this  day  makes  payment  on  the 
above  purchase,  by  check  on  Oampbell  Broa, 
Ghicago,  nis..  In  the  sum  of  IMMO.  which 
diedc.  If  paid.  Is  to  i.pt^  on  said  purchase. 
It  is  almo  hereby  agreed  by  the  said  caias.  M. 
Brown  that  the  said  cattle  shall  be  shipped 
In  the  name  of  B.  a  Ellsworth,  and  the  pro- 
ceeds of  the  sale  thereof  to  be  paid  to  the 
said  E,  S.  BUswortti  until  the  purchase  price 
Is  paid,  and  tbe  balance  to  be  piUd  to  the  sold 
O.  M.  Brown,  a  IL  Brown.  D.ited  at  Io^va 
Falls,  Iowa,  June  13. 1890."  Tlie  cb  >ck  of  |1.- 

000  was  drawn  on  Campbell  Bros.,  {defend- 
ants,) was  pi  tctd  to  thee  ed  tof  pSalnturinthe 
FliBt  National  Bank  at  Iowa  Falls,  Iowa,  and 
on  the  same  day  forwarded  by  It  to  its  Olilca- 
go  correspondent  for  c<rtlectkin.  June  14. 
1880,  the  day  after  said  contract  had  been 
entered  into,  and  said  dkeek  drawn,  plaintiff 
wrote  defendants  as  follows:  "By  the  way, 

1  made  sale  to  Gbarles  M.  Brown,  of  tfaia 
place,  yestcFday,  IBS  head  of  gou^  cattle,  to 
go  July  h  and  he  drew  oo  you  ft>r  91,000  aa 
payment  on  them.  When  the  cattle  arrive 
you  will  find  them  of  far  better  Quality  than 
anything  that  has  come  to  you.  I  think,  for  a 
long  time."  Defendants  rec^ved  this  letter 
June  15,  1S80,  and  on  the  next  day  paid  sold 
check  of  1 1.0001  Defendants,,  when  they  paid 
the  check,  bad  no  knowledge  touching  the 
sale  of  tike  cattle,  except  such  as  tlte  letter 
above  set  out  cwveyed  to  them.  That,  If 
defendants  bad  known  at  and  before  they 
paid  the  check  of  the  terms  and  conditions 
ot  the  contract  above  set  out,  they  would  not 
have  paid  it  Nor  would  they  have  paid  It 
In  advance  of  the  cattle  being  shipped,  but 
for  the  fact  that  they  bad  received  plaintiff's 
letter,  adristng  them  of  the  sale  of  the  cattle 
to  Brown.  The  cattle  remained  on  plaintiff's 
farm  until  sldpped  by  Brown.  They  were 
thus  shipped  by  Brown,  In  idalntlff's  name, 
and  consigttfd  to  the  defendanta.  at  Chicago, 
lU.  The  cattle  were  shipped  In  three  lots  on 
June  22,  36,  and  July  7, 1880^  with  dlrectlonB 
tV  latter  from  plaintiff  to  sell  the  same,  and 
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to  remit  the  net  proceeds  to  Um.  Tlie  net 
proceeds  of  the  first  two  shipments  were  re- 
mitted to  plaintifl,  andt  out  of  the  net  pro- 
ceeds of  the  last  tSApmsnt,'  d^endanta  de- 
ducted the  $1«G00  paid  on  tiie  cAeck  aforo-ald. 
The  net  proceeds  of  all  the  cattle  was 
S8^01.of  whldi  plalnttfl  received  97^01, 
and  also  the  proceeds  of  the  91,000  ch&!k.  HbB 
cattle  sold  hi  Ohirago  for  over  ¥1,100  less 
flian  they  wel^^ied  ont  at  plaintiff's  farm  at 
f4  per  hundredw^gfat,,  as  provided  in  his  con- 
tract with  Brown.  Some  other  facts  about 
whitii  some  conflict  exists  In  ttxe  eTldence. 
we  may  find,  it  neoessaxy  to  allude  to  hare- 
aftw. 

2.  It  ^till  be  observed  that,  taududhig  the 
f 1,000  chetik,  plidnUfl  has  in  fact  rec^ved  the 
entire  net  proceeds  of  the  sales  of  the  cattle 
in  Chicago.  But  lie  claims  Uiat  the  94000 
check  Should  not  be  charged  to  him  as  a  part 
of  the  proceeds  of  the  cattle  sold,  but  that 
that  91^000  was  advanced  by  detoidanta  to 
^wn.  Plaintiff  claims  (1)  tiiat  he  baa  a 
vendor^  lien  on  the  catUe  for  the  pmiihase 
price  provided  tn  his  contract  wUh  Brown; 
(Z)  that  the  lien  of  the  factor  or  commiralon 
merchant  does  not  attach  nntil  be  gets  pos- 
session of  the  property.  Defendants  claim  (1) 
that  plaintiff,  by  his  letter  and  amdnct,  Is 
estopped  from  dalroing  anything  of  them  by 
vlrtoe  of  the  tonus  of  the  contract  with 
Brown;  (2)  ttiat  Ihey  v»e  entitled  to  a  lien 
<m  the  cattle  as  soon  as  thejy  came  into  their 
hands  as  omimlsslon  men  for  sate;  ^  that 
aa  the  contract  rdied  i^on  by  plataitiff  was 
between  him  and  Brown,  and  defendants 
were  not  parties  to  it,  and  had  no  knowledge 
of  It,  when  th^  paid  the  91,000  diedt,  they 
are  not  bound  or  aflMted  by  it 

S.  The  court  admitted  In  evldenoe,  over 
deftiBdantS'  obJeoOon,  certain  pages  of  a 
book  kept  by  the  railroad  company,  wherein 
were  ooided  the  wayUUs  of  the  cattle 
shipped  by  plaintiff;  alaok  u  la  titalmed, 
there  was  admitted  a  oopy  of  &  telegram. 
We  do  not  deem  it  neoessary  to  pass  upon 
tile  alleged  error,  u,  If  error,  the  roHng  was 
wittunt  prejudicok  The  Hums  sonant  to  be 
proven  by  this  telegram,  and  the  frel^t 
forwarding  books,  were  abundantly  estab- 
Ushed,  without  oonflkst  by  other  competent 
evldenoei 

4.  In  our  view  of  this  oaae,  we  need  only 
consider  one  of  the  (jneetlons  presented, 
touching  ttie  mralta  of  tite  oontroversy.  De- 
fendants pleaded  an  estoppel.  If  that  baa 
beoi  estaUldied.  it  la  craKtluaIre  agafaist 
plaintiff's  right  to  recover.  It  is  not  ctmtro- 
verted  that  defendants  would  not  have  paid 
the  91,000  check,  had  it  not  been  for  plain- 
tiff's letter.  If,  then,  th^  were  Justified  in 
hdlevlng  therefrom  that  EUlsworth  bad  made 
an  abeolnte  sale  of  the  cattle  to  Brown,  then 
Saiswwfh  oo^t  not  to  reoover  In  this  aedon. 
TtiQ  facts  touching  this  matter  are  few. 
Plaintiff,  on  Jime  14, 1890,  and  tmly  (me  day 
after  he  had  entered  into  his  ocmtraot  with 
Brawn,  wrote  dtfendants:  "By  ttie  way,  I 


made  sale  to  COiariea  M.  Brown,  of  this  place. 

yestuday.  198  head  of  good  cattle,  to  go 
July  1,  and  he  drew  on  you  for  91,000  aa  pay- 
ment on  them,"  etc  Plaintiff  knew  whoi 
he  wrote  this  letter  that  there  bad  been  no 
absolute  sale  of  the  oattle  at  alL  He  knew 
that  defendants  were  not  likely  to  pay 
Brown's  check,  in  advance  of  any  shipment 
of  cattle,  If  they  knew  that  Brown  had  only 
a  oondiUonal  contract  fOr  thm.  As  a  bust 
neas  man  he  mnst  have  known  that  the  lan- 
guage that  he  used  would  naturally.  If  not 
necessarily,  convey  the  Idea  to  defendants 
that  Brown  had  made  an  abeolnte  purchase 
of  the  oattler-sueh  a  purobaas  as  would  In- 
vest him  wtOi  tittle  and  posscsrtcn.  Bo  oare- 
fnl  was  plaintiff  to  Impress  on  defendants 
the  fact  that  he  had  sold  the  oattle,  that  be 
says,  "and  he  drew  on  yon  for  91,000  as  pay- 
ment on  them."  Now,  vdifle  he  was  Inform- 
ing defendants  that  he  had  sold  the  oattle  to 
Brown,  he  knew  that,  by  the  very  terms  of 
bis  oontract  with  Brown,  In  no  event  could 
they  ever  oome  Into  the  possession  of  Brown. 
They  were  to  be  fed  cm  plaintiff's  farm  till 
shipped;  were  to  be  dtlpped  In  his  name, 
and  the  proceeds  to  be  paid  by  the  oon- 
rignees  direct  to  ElUnrorth,  until  he  waa 
paid.  True,  Brown  was  to  have  what  was 
lef^  tf  anything,  aftw  plalnilff  was  paid. 
Brown,  also,  was  to  pay  tbe  frd^t  Am 
we  have  saU,  under  the  terms  of  this  oon- 
tract. Brown  wonld  never  have  posscsrioo^ 
for  one  numi«it  of  these  catUe.  Can  It  be 
said  that,  under  eooh  drcnmstanoea,  defend- 
ants, were  not  indoced  to  act  to  th^  detri- 
ment, and  that,  too,  by  reason  of  ^alntUTs 
atatepient  ?  Good  falllt  required  at  plaintUT, 
whan  be  wrote  this  letter,  that  he  should 
have  aognainted  the  defendazits  with  the 
terms  and  oondltloni  of  bis  *^ssle"  tb» 
cattle  to  Brown.  From  llie  evidawe  it  oon^ 
(duslvely  appears,  If  be  had  done  sc^  detend- 
ants  would  not  have  advanced  tiie  91,000. 
It  was  a  oase  whrn  It  was  platntUTs  duty 
to  speak.  He  oonld  not,  mttae  writing  de- 
feodanti  he  had  sold  these  catO^  dose  his 
mouth  as  to  the  real  faots,  and  thus  make 
It  almost  oertstai  that  defindanto  would  be 
misled  into  acting  on  the  ftlth  that  his  state- 
ment meant  an  absidute  aale,  and  henoe 
place  themselves  In  a  portion  that  they 
would  not  have  oocopled  if  plaintiff  had 
stated  the  real  facts  to  them.  Plaintiff  says 
that  the  fact  that  Brown  drew  his  check  in 
favor  of  the  First  National  Bank  of  Iowa 
Falls  for  91,000  to  make  a  cash  paymut  on 
the  stock  did  not  place  plaintiff  in  a  position 
where  he  waa  required  to  advise  defendants 
of  the  nature  of  the  transaction  between 
them.  The  proposltloa  may  be  conceded, 
but  that  Is  an  evasion  of  the  real  (juestion. 
It  may  be  that  plaintiff  mlj^t  bave  remained 
Mitirely  silent,  and  never  written  defemdants 
about  bis  sale  to  Brown,  but  that  Is  not  tiie 
oase  at  bar.  He  did  speak.  He  wrote  de- 
fendants touching  the  transaction  between 
him  and  Brown,  and,  wtken  he  did  so,  it  was 
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Incnmbesit  on  hfaa  to  ten  the  ^ole  tralii 
about  tlie  matter.  It  is  not  a  qoestion  of  the 
technical  legal  meentng  of  the  words  tiaecl; 
bat  the  question  la,  under  the  dieomstanoes, 
what  was  the  reasonable  Import  of  tbe  words 
written  to  defendantB?  Sessiona  v.  Bioe,  70 
Iowa,  306,  30  N.  W.  Bep.  735.  Were  they 
to  aBsnme  from  the  language  used  that  the 
Bale  was  one  in  which  the  posaesaion  would 
never  be  in  Brown?  Or  w«re  ttiey  Justlfled 
hi  acting  on  the  belief  that  such  a  sale  was 
meant,  as  that,  If  they  advanced  the  $1,000 
to  pa7  the  check,  they  would  have  a  lien 
on  the  cattle  as  soon  as  they  came  into  their 
possession?  We  tkdnk  the  oonstraction  of 
the  letter  on  which  defoidants  acted  was 
fully  warranted  by  tbe  language  nsed,  when 
we  have  in  rlew  the  situation  of  all  these 
parties,  and  th^  relations  to  each  other. 
To  permit  plaintiff  to  recover  would,  in  our 
Judgment,  be  aiding  him  In  the  perpetration 
of  a  wrong  amounting  to  a  fraud  on  the  de- 
fendants. We  recognize  the  rule  settled  by 
a  Icmg  line  of  cases  in  this  court,  that  the 
finding  of  tbe  court  stands  as  the  verdict  of 
a  Jury,  and  that  we  should  not  disturb  the 
Jndgmmt  below,  if  it  finds  support  in  the 
record;  but  in  our  view  the  evidence  does 
not  support  the  Judgment  The  estoppel, 
pleaded  baa  been  folly  established,  and  is  a 
comidete  defense  to  plalntifTa  claim.  Henoe 
the  Judgment  of  the  oourt  bdow  must  be  re- 
versed. 


ETTATB  T.  BBBBEB. 

(Supreme  Court  of  ^wa.  Tdk  %  1888.) 

Ubmissiom  or  CoBTS  on  FoarxiTOEB  —  Fbbs  or 
District  Attossst — Costs  is  Criiiiital  Casbs. 

1.  Ooost.  art  4,  I  16.  provides  that  the 
fDremor  "shall  have  power  to  remit  fines'  and 
fofftdtarea,  under  men  reguladona  as  mar  be 
prescribed  br  law."  Oode,  I  4712,  provides  that 

the  governor  ehall  have  power  to  remit  fines 
and  forfeitorea  upon  sach  conditions,  and  with 
racb  restriction*  and  Umltstfams,  as  he  may 
thiok  promr."  EMf  tiiat  tb»  goremor  Is  not 
Butborized  to  remit  costs  In  a  judgment  on  a 
forfeiture. 

2.  Acts  ZUt  Gml  Aiiem.  c.  78,  |  11,  pro- 
viding that  ooonlT'  attorn^s  shall  be  paid  a 
salary,  and,  'in  addition  thereto,  for  all  fines 
collected,  •  *  *  the  same  fees  as  are  now 
allowed  to  attnm^  toe  suita  on  written  inatra- 
msnts  where  indgmwit  is  obtained,"  does  not 
give  a  counb'  htmaev  a  lien  for  atttnncy's  fees 
and  commliaonfl  on  a  Judgment  of  forfeiture. 

S.  The  snrety  on  an  appearance  bond  to 
answer  an  indictment,  against  whom  a  Judg- 
ment is  rendered  for  the  amount  of  the  Iwna, 
ifl  liable  for  the  costs  In  the  action  thereon,  since 
they  follow  the  Judgment  by  (qteraUtm  of  law, 
as  in  an  action  on  a  note  when  tiw  ixtent  of 
lialHlitr  is  fixed. 

Appeal  from  district  court,  Harrison  coun- 
ty; George  W.  Wakefield,  Judg& 

Prank  Snowden  was  indicted  for  keeping 
a  liquor  nuisance.  He  gave  a  bond  in  the 
sum  of  $000  tor  his  appearance  to  answer 
the  indictment,  with  the  defendant,  Beebee, 
as  surety.  Snowden  made  default,  and  the 
bond  was  didy  forfeited,  and  salt  ordered 
to  be  brought  fhamm,  whi<^  suit  resulted 


In  a  Judgment  against  defeodant  for  9600, 
and  coats  amounttog  to  $17.15.  Th%  Judg- 
ment was  entered  on  the  2etb  day  of  August, 
1881,  and  an  execution  Issued,  which  was 
levied  on  certain  real  estate  of  the  defend- 
ant On  the  18th  day  of  September,  1881, 
the  governor  of  the  state  issued  the  follow- 
ing: "State  of  Iowa.  To  all  who  may  set 
these  presents,  greeting:  Know  ye  that  by 
virtue  of  authority  In  roe  Tested  by  law,  and 
for  good  and  sufficient  reason  to  me  appear- 
ing, I.  Horace  Boies,  goremor  of  the  state 
of  Iowa,  in  the  name  and  by  the  authority 
of  the  people  thereof,  do  hereby  remit  in 
full  the  forfeiture  of  an  appearance  bond 
made  by  R.  W.  Beebee,  of  Harrison  county, 
Iowa,  as  surety,  and  Frank  Snowden  as  prin- 
cipal, whereby  said  R.  W.  Beebee  undertook 
that  one  Frank  Snowden  should  appear  In 
the  district  court  of  said  coun^,  and  an- 
swer to  the  charge  of  maintaining  a  liquor 
nuisance  therein.  Also  do  remit  In  full  a 
Judgment  of  said  court  for  five  hundred 
dollars  and  costs,  rendered  against  said  R. 
W.  Beebee,  and  entered  on  the  26th  day  of 
August.  A.  D.  1891,  wherein  the  state  of 
Iowa  was  plaintiff  and  the  said  R.  W. 
Beebee,  as  snrety,  was  defendant  which  ac- 
tion was  brought  and  Judgment  rendered 
on  the  appearance  bond  aforesaid."  Upon 
the  filing  of  this  order  from  the  governor 
the  clerk  cf  the  district  court  ordered  the 
sheriff  to  return  the  execution,  which  was 
done.  Thereafter  the  county  attorney  filed 
a  motion  reciting  the  facts  in  substance  as 
above,  and,  besides,  that  John  A.  Berry  "has 
commissions  and  attorney's  fees  in  said  Judg- 
ment to  the  amount  of  $72,51,  for  which 
said  John  A.  Berry  has  filed  and  rja<"^'T  an 
attorney's  lien  upon  said  Judgment"  etc., 
and  asked  that  the  iherlff  "be  directed  to 
sell  a  snffldrait  amount  of  said  real  estate 
so  levied  on  to  satisfy  the  amoimts  due 
Harrison  county  and  the  aald  county  attor- 
ney." The  district  court  bub  tain  ed  the  mo* 
tioQ,  and  entered  an  order  directing  the 
sheriff  accordingly,  from  which  order  the 
defendant  appealed. 

S.  H.  Cochrant  £or  appdlant  John  Y. 
Stme.  Atty.  Geo.,  and  1.  A.  Berry*  C!o.  Atty,, 
for  the  State. 

OBANGER,  J.  1.  It  will  be  seen  that 
the  question  for  determlnatlmi  Is  as  to  the 
authority  of  tlie  governor  of  the  state  to 
remit  costs  and  attorn^*  fees.  The  ques- 
tion In  some  of  its  aspects  Is  qtdte  Important, 
and  is  to  be  determined  upon  constitutional 
and  leglslatlre  authority.  By  section  16, 
art  4,  of  the  constitution  It  Is  provided  that 
the  governor  'Ishall  have  power  to  remit 
fines  and  forfeitures  tmder  such  regulations 
as  may  be  prescribed  by  the  law."  It  will 
be  seen  that  the  legislature  may  r^ulate 
the  action  of  the  governor  in  this  respect 
By  aectlon  4712  ot  the  Code  it  is  provided: 
"The  governor  shall  have  power  to  remit 
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tttea  and  forfeltuw,  upon  sndt  conditions, 
And  with  8u<di  restrlctiona  and  limitations, 
as  he  may  think  pn^ter."  As  to  tba  autborl- 
t7  of  the  goremot  to  remit  costs,  we  think 
It  Is  quite  definitely  settled  upon  gen«ral 
authority  as  wdl  as  in  this  state.  As  Indi- 
cating the  ^pUcatlon  of  authorities  to  ba 
dted,  it  nuy  be  well  to  atate  the  role  that 
the  power  to  remit  fines  and  forfeitures 
heres  In  the  geoezel  authority  to  crant  par* 
dona.  In  some  of  the  statea  there  Is  no 
■pedal  pTorlMon  as  to  remiasion  of  fines  and 
forfeitures  on  account  of  this  rule.  In  H<d* 
Uday  T.  People,  10  HL  214.  it  is  said:  "The 
leaser  pow«  of  remission  Is  necessarily  in- 
cluded in  the  senual  anthority  to  pardon." 
The  intended  natural  and  legitimate  effect  of 
a  pardon  la  to  arold  the  praialty,  whethw 
It  be  a  fine  <x  impriatmment.  In  Bstep  t. 
lAcy,  85  Iiywa,  419,  it  Is  dlstluutly  held  that 
a  pardon  'toll  and  omiplete"  tram  the  giav 
emor  does  not  operate  to  remit  the  costs. 
It  Is  there  said:  **Altlion8h  tha  costs  fol- 
low the  conviction  as  a  nacesaary  incident, 
yat  tbay  constttate  a  fond  distinct  from 
ttie  fine,  and  are  emtnaUy  due  the  witnesses 
and  the  various  offlcers  of  the  law.**  Ii 
there  any  reoaoa  Trtiy  the  same  rule  should 
not  be  fl4)plled  to  costs  in  ease  of  forfdtureT 
The  costs  in  a  Judgment  upon  a  forfeiture 
are  as  modi  a  distinct  fund  due  witness- 
es and  officers  as  in  a  case  where  a  judg- 
saent  imposes  a  fine.  The  ground  upon 
which  it  is  held  that  In  cases  of  flues  the 
remission  does  not  reach  the  costs  la  that 
otikers,  and  not  the  public,  own  the  costs; 
that  the  goTOmor,  in  Us  acts  ranisslmir 
represents  the  public,  and  can  only  remit 
that  which  midw  tlie  law  goes  to  the  pub- 
lic. In  State  t.  Fariey,  8  Blackt  228,  it 
Is  said:  "Tlie  costs  which  the  def aidants 
In  oTor  ware  adjudged  to  pay  baknged 
to  indlvidualia  They  are  matters  of  prirate 
rVit  Our  oplnioii,  flwcetttre*  Is  fliat  the 
pardon  granted  to  the  defendants  in  error 
had  not  the  effect  of  discharging  t!ie  costs, 
and  that  the  express  remission  at  the  costs 
contained  in  titie  letter  of  pardcm  was  an 
nnaathorlEed  act"  In  Bx  parte  McDonald, 
2  Whart  440.  it  Is  said:  'The  eost^  bdng 
the  property  of  the  several  officers  to  whom 
ttuj  are  payable,  could  not  be  remitted  by 
the  guvemor."  State  T.McO'Bloils,  21  Uo. 
37%  statM  the  rale  as  fttllows:  "Oostv  for 
wtdch  Judgment  has  been  glTon  are  not  re* 
■dtted  by  a  pardon  ot  the  offense  subse- 
qoent  to  the  Judgment,  because  there  was 
an  interest  Tested  in  private  pasons." 
These  anthwlUes  nil^  be  laxgdy  multt- 
pUed,  but  St  la  unmcfc— iiy.  Tb»  same  oon- 
tfderatlons  control  the  Judgmoit  for  coats 
In  this  ease.  It  Is  said  the  "canodlng  of 
the  forfeiture  caneds  the  Judgment  baaed 
on  it."  niat  Is  true  to  the  extent  that  the 
Jadgmrat  is  not  the  property  of  oth«a. 
With  equal  iSorce  could  it  be  said  that  a  par- 
dsn  for  an  offense  would  cancel  a  Judgment 
based  uptm  a  conviction  for  It  WliUe  tbe 


pardon  wmild  reacta  Hhe  poiaUr,  II  wonUI 
not  the  costR^  as  we  have  son. 

2.  The  nmilsHbm  1^  flie  leovomor.  It  effbe- 
tual  to  remit  the  Judgment  txaept  for  eosto, 
cancels  a  claim  of  tbo  county  attorney  for 
certain  commiedons  and  fees  for  which  a  Hen 
la  filed  against  the  Jndgmait.  Hie  items  ot 
the  (dalm  ate:  "Attom^'s  fee  taxed  in 
Snowden  Oose,  986.00;  commissi  on  on  amount 
<Ht  Beebee  Jt^jgrnent.  fSB^OO;  copy  tern  ta 
Beebee  Case,  12.50."  The  item  for  copy  fees 
is  legitimate  a  part  of  tba  coats  hi  the  case. 
They  are  allowed  aa  sndL  See  Rule  1  of 
roles  of  practice  adopted  by  the  district 
Judges.  That  Item  comes  within  the  rule  as 
announced  In  the  first  dlvlson  oC  the  opinion. 
The  item  for  '^ttomey^s  fee"  la,  oa  we  mi' 
derstand,  an  aDowanoe  tw  proeecntlng  in  tbe 
criminal  case  against  Soowden,  wbereln  the 
default  occmrred  giving  rise  to  Uie  suit  on  the 
bond,  Vhlcb  Is  the  one  at  bat  nie  it«n  for 
■Vnmmlarion  oa  Beebee  Jndipiiflnt"  la  a  per- 
centage rai  tb»  Judgment  in  tUa  easa  No 
Judgment  has  been  entered  In  IhiB  sidt  for 
the  attorney's  fee  and  commMm,  for  th^ 
are  claimed  from  the  amount  of  ttie  Judg- 
ment altered,  becauae  allowed  by  law.  lii 
argum^t  counsel  have  not  been  led  to  oon- 
aidw  the  right  of  the  county  attorn^  to  a 
Hen  upon  tills  partleular  Judgment  for  such 
items  of  the  dalm  The  lecoid  in  tlw  Snow- 
den  Oase  Is  not  before  us,  and  we  may  as- 
sume that  the  Item  for  atbnney'a  fse  was 
properly  taxed  therein;  but  we  have  no  In- 
tlmatlon  of  the  grounds  upon  which  It  may 
be  made  a  Uen  upon  the  Jnigmrrt  In  this 
case,  nor  do  we  know  of  any  law  anttiotfsbig 
It  It  is  not  an  attom^s  tee  In  tills  siAt, 
and  the  law  does  not  appropriate  the  Judg- 
ment of  forfsltare  to  Us  paymoit  The  pro- 
ceeds of  the  Judgmoit,  when  collected,  go  to 
tile  sclHKfl  fund  of  tiie  coonty.  Oode,  |  88Ta 
Hie  two  Jt^gments  are  Independent,  uod  the 
law  for  attomey'a  Uens  ^vea  no  rl^t  to 
make  tiie  Judgment  tat  fees  in  the  criminal 
case  a  Hen  upon  the  Judgment  of  fbrfelture 
In  this  case.  As  to  the  item  for  "oommla- 
don"  on  tiie  Judgment  in  ttds  case,  we  find 
nothing  In  the  law  to  JoatiQr  eoeh  a  dalm. 
The  provision  of  the  law  in  which  we  think 
reliance  Is  placed  by  the  comity  attorney  la 
a  part  of  sectkn  11,  c  78,  Acts  21st  Oct. 
Aasem.,  where,  speaUng  ef  tXie  compensation 
ct  the  county  attorney.  It  Is  provided:  "Said 
saluy  to  be  paid  quarterly,  •  •  •  and,  in 
addition  thereto,  for.aU  fines  coUected,  (and 
school-ftmd  mortgagee  foreclosed,)  the  same 
fhea  aa  are  now  allowed  to  attomcffs  for  suits 
on  written  Instrumoita"  The  rl^t  to  socfa 
oommission  Is  purely  statntiny,  and  In  cases 
of  forfeltureo  none  la  pro^de&  Oar  law 
deals  with  fines  and  forfcitorea,  and  pre- 
serves a  dtatineOsn,  at  Icaat  genenally. 
Hie  tact  that  there  may  be  as  potent 
reaatms  for  tiie  alLowanoe  ef  an  attnmey's 
fee  la  easea  ct  the  collectitms  <tf  a  forfeltare 
aa  wbwe  limes  are  Impoaed,  does  not  •ntlMW' 
iaa  us  to  Ingraft  upon  the  law  each  a  pro- 
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Tldon,  nor  to  aasame  rach  a  legtelattre  In- 
tent In  Tlew  of  the  fact  that  the  leglslatare 
has  so  generally,  tf  not  Invariahlr,  employed 
the  words  with  dlffeient  meazOnss.  The 
thought  Is  much  8tr^iffQi«ied  by  the  fact 
that  the  compensation  of  district  attorney,  as 
fixed  hr  Code,  8  8775.  allowed  a  percentage 
m  all  "flues  and  forf^tures"  collected  by 
him.  By  the  act  flxlng  the  compensation  of 
the  oouuty  attorney  that  law  was  repealed, 
and  the  word  "forfettnres"  omitted.  We 
conclude  that  the  county  attorney  Is  not  enti- 
tled to  recoTer  from  the  defendant  the  items 
for  attom^'s  fM  and  conunlssltm,  and  that 
the  order  of  the  district  court,  In  so  far  as 
It  directed  a  recovery  thereof  on  execution, 
la  erroneooa. 

a  It  Is  said  tbat  the  defendant's  liability 
Is  measured  by  the  poulty  in  the  bond, 
which  Is  fSOO,  and  hence  he  is  not  liable  for 
tiie  costs.  It  will  be  remembered  that  the 
costs  in  question  are  those  that  accmed  in 
the  action  on  the  bond,  and  they  follow  the 
judgment  bj  operation  of  law,  as  In  an  ac- 
tlcm  on  a  note  or  other  obllgatiou,  where  the 
extent  of  UabUlty  Is  fixed. 

4.  It  Is  lastly  urged  that  there  is  "too  little 
rem>ect  for  the  autliority  of  the  law  regulat- 
ing the  dntioB  of  governors  to  hold  that  a 
district  Judge  may  annul  his  order  on  a  mo- 
tion filed  by  a  county  attorney."  The  law 
makes  no  distinction  between  a  district  Judge 
and  the  higher  Judges  of  the  state  in  this  re- 
spect. The  executive  and  Judicial  are  co- 
ordinate branches  of  the  state  government, 
with  their  respective  duties  assigned.  While 
In  the  discharge  of  their  respective  duties 
the  officers  of  these  deportments  should  ob- 
serve due  consideration  and  respect.  It  Is 
alike  their  duty  to  maintain  that  fearlessness 
and  independence  tbat  will  avoid  any  undue 
■ubservlency  or  favoritism.  It  was  the  duty 
of  the  district  court,  as  it  is  of  this,  to  apply 
the  law  in  its  letter  and  spirit  to  the  facts  as 
presented  or  found,  and  declare  Its  Judgment 
without  fear  of  or  consideration  for  offldol 
rank  or  station.  This  is  not  a  proceeding 
against  the  govenior  of  the  state.  The  case 
Is  between  individual  iAtizeaa,  Involving  their 
personal  pecuniary  rl^ts,  and  a  question  of 
how  those  rights  are  affected  by  the  official 
acts  of  the  governor.  No  objection  was 
made  to  thla  proceeding  upon  motion  below, 
and  it  cannot  be  questioned  here.  The  order 
of  the  district  court  should  be  so  modified  as 
to  confirm  to  this  opinion.  The  costs  of  this 
appenl  wlB  be  paid  by  appellee.  With  the 
modlflcatioa  soggested  the  Judgment  win  be 
affirmed. 


JANNBT,  SBBfPLE  ft  00.  r.  GOBHRIN- 
OER  et  ah 

(Suprams  Ooort  at  Hlimesota.  Feb.  24.  1888.) 

TBKMIHAnOS  or  LSAse— Al'PRAISAL,  OF  ImPHOTB- 
MBSTS— AlTSKATIOX  or  LSASB. 

1.  A  leass  of  r«al  estate  tor  a  term  of  years 
■mHed  that  upon  Its  termtoatkn  the  issaen 
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shoald  purchase  frmn  the  lessees,  at  the  fair 
market  value,  the  baildinga  which  the  latter 
might  have  erected,  and  that  the  value  should 
be  condoi^velT  determined  by  three  appraisal 
for  the  selection  of  whom.  In  the  usual  way, 
the  lease  provided.  It  being  necessary  for  the 
appraisers  to  constme  the  contract  for  the  put^ 
pose  of  detarmlulng  the  basis  upon  whiA  the 
value  was  to  be  estimated,  hela,  that  an  ap- 
praisal made  without  opportunibr  afforded  to 
the  parties  to  be  heard  was  lovaltd. 

2.  A  written  lease,  ta  which  material  mat- 
ter was  Inserted  after  Its  execution,  htld  propep- 
ly  received  in  evidence:  it  appearing  that  the 
parties  had  recognised  the  tnstmnent  as  valid 
subseqnuit  to  sadi  alteratim. 
(Syllabus  br  the  Oourt) 

Appeal  from  district  court,  Henne[>ln  coun- 
ty; Smith,  Judge. 

Action  by  Janney.  Semple  ft  C!o.  against 
Chris  Ooehrlnger  and  others  to  set  aside  sn 
award  of  appraisers  as  to  the  value  of  a 
certain  building  erected  on  leased  property. 
Judgment  for  plaintiff.  Defendant  Goeh- 
rlnger  appeals.  Affirmed. 

Oeou  B.  BoldJuon,  for  appelant  Hahn  ft 
Hawley,  for  respondent. 

DICKINSON.  J.  This  Is  an  appeal  by  the 
defendant  Go^ringer  from  a  Judgment  of  the 
district  court  setting  aside,  at  the  suit  of  th  i 
plaintiff  in  tills  action,  an  award  of  appralb- 
ers  OS  to  the  value  of  a  building.  The 
facts,  as  found  by  the  court,  may  be  thus 
stated:  In  18S1  Mattie  U  Brackett  had  a 
leasehold  estate  <u  a  certain  lot  of  laud  in 
Minneapolis,  the  term  of  which  extended 
to  the  year  1929.  She,  with  ber  busband, 
leased  ^e  premises  to  the  members  of  a 
copartnership  (Janney.  Brooks  &  Kastmon) 
for  the  term  of  10  years  from  June  IS,  1S81. 
This  latter  lease  contained  a  provision  that 
upon  the  termination  of  the  lease  the  leeeora 
should  purchase  from  the  lessees  the  build- 
ings on  the  premises,  the  consideration  to 
be  paid  therefor  being  the  fair  market  value, 
not  exceeding  f6,000,  to  be  determined  by 
appraisers,  one  of  whom  should  be  chosen 
by  each  of  the  two  parties  to  the  lease.  The 
two  appraisers  so  chosen  were  to  select  a 
third.  The  appraisement  of  two  of  the  three 
appraisers  was  to  be  final  and  conclusive. 
The  leasees,  Janney,  Brooks  &  Eastman, 
erected  a  large  stone  building,  three  stories 
in  height,  on  the  leased  premises,  at  a  cost 
of  about  $12,000.  The  appellant,  Goehringer, 
succeeded  to  the  Interests,  rights,  and  obliga- 
tions of  the  lessor  Airs.  Brnckett;  and  at 
the  expiration  of  the  lease,  In  1801,  for  the 
purpose  of  having  determined  the  price 
which  he  was  to  pay  for  such  building,  he 
appointed  one  Basting  as  an  appraiser,  pur- 
suant to  the  terms  of  the  lease.  This  plalih 
tiff,  a  corporation,  having  succeeded  to  the 
Interest  and  rights  of  Janney,  Brooks  ft 
Eastman,  appointed  one  Selden  as  appraiser. 
Those  two  appraisers  selected  one  Mathor 
as  the  third.  Thereafter,  and  about  July  27, 
1891.  Basting  and  Iklather  made  an  appraise* 
ment  of  the  value  of  Uie  building  at  the 
som  of  fliMdoliai:;lnwhlebawndaei]Mntttefc> 
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den  refused  to  join.  No  notice  wu  senred 
on  the  piflintlff  of  the  meeting  of  the  ap- 
praisers for  the  purpose  of  making  the  ap- 
praisement, and  the  plalntlft  had  no  notice 
or  knowledge  thereof;  nor  was  any  oppor^ 
tunltp  given  to  the  plaintiff  to  introduce  any 
evidence,  or  to  be  heard  before  the  apprais- 
ers. It  was  hence  considered  by  the  court 
that  the  appraisement  was  void,  and  Judg- 
ment was  entered  setting  It  adds.  Tbli  ap- 
peal Is  from  that  Judgmrat. 

The  principle  question  In  ^e  case  is  as  to 
the  validity  of  the  appraisal,  under  the  dr- 
cnmslances  stated.  The  court  was  right 
In  Its  conclusion  that  the  appraisal  was  In- 
valid, by  reason  of  the  fact  that  It  was  made 
without  opportunity  afforded  to  the  plain- 
tiff to  be  heard.  Schreiber  v.  ]jisurance 
Oo.,  43  Minn.  867.  45  N.  W.  Rep.  708.  See, 
also,  Mosness  t.  Insurance  Co.,  (Minn.)  52 
N.  W.  R^.  033.  In  the  case  of  an  ordinary 
arbitration  there  could  be  no  doubt  of  this. 
But  this  submlsabm  to  appraisers  to  detM> 
mine  the  value  of  the  property  which 
should  be  paid  by  the  one  party  to  the  oth- 
er, the  parties  agreeing  to  abide  by  woch 
decision,  was  in  the  nature  of  an  arbltra- 
tltm,  and  the  rule  affording  a  right  of  hear^ 
big  Is  applicable.  Tan  Oortlandt  v.  ITnder- 
hm,  17  Johns.  405;  Smith  v.  Railroad  Co., 
88  N.  H.  40&  There  doubtless  may  arise 
cases,  under  agreements  for  appraisals  to 
be  made  by  third  parties,  in  which,  either 
by  reason  of  tlie  terms  of  the  agreement, 
or  from  the  nature  of  the  matter  submitted 
for  decision,  It  would  be  con^dered  that  it 
was  not  contemplated  that  there  should  be 
any*  hearing  before  the  appraisers  or  arbi- 
trators. In  Wood  v.  Helme,  14  R.  I.  325, 
thla  rule  Is  approved:  "Unless  the  submis- 
sion expressly  shows  that  the  parties  Intend- 
ed that  tile  arbitrators  should  decide  the 
questions  in  dispute  without  the  aid  or  pres- 
ence of  the  parties,  or  it  is  evident  that  such 
was  the  Intention,  as  where  the  matter  Is 
merely  one  of  appraisal,  the  arbitrators 
must  give  both  parties  notice  of  the  time 
and  place  of  meeting."  But  in  the  case  be- 
fore us  tiiere  Is  nothing  In  the  agreement  In- 
dicating that  the  matter  In  questloD  was  to 
be  taken  up  and  decided  by  the  appraisers 
without  allowing  the  parties  to  be  heard. 
Nor  was  the  subject  submitted  such  as  to 
require  merely  an  appraisal  of  the  value 
of  properly  under  ordinary  conditions, 
which  every  one  would  be  supposed  to  un- 
derstand. It  required  an  appraisal  of  the 
value  of  the  building  nnder  such  conditions 
that  the  parties  might  reasonably  differ  in 
their  views  as  to  the  basis  upon  which  the 
estimate  of  value  was  to  be  made.  The  ap- 
praisers had  to  construe  the  contract,  and 
determine  its  meaning,  before  they  could  de- 
termine what  value  should  be  put  upon  the 
building.  Was  the  value  of  the  building  to 
be  fixed  at  what  It  was  worth  to  the  lessors 
when  It  came  back  to  them  at  the  termlna- 
ttoq  of  the  lease,  or  only  at  Its  worth  Inde- 


pendent of  any  estate  tn  the  land,  and  to 
a  stranger  purchasing  it  with  the  view  of 
removing  it  elsewhere?  While  we  entertain 
no  doubt  that  the  former  basis,  and  not  the 
latter,  Is  the  correct  one,  It  Is  not  to  be 
taken  as  a  matter  of  course  that  the  parties 
would  agree  In  that  matter,  or  that  apprais- 
ers would  thus  constms  the  contract  In- 
deed It  seems  probable  that  the  two  apprais- 
ers who  made  the  ssttmate  of  value  In  this 
case  took  the  other  view.  Hie  point  of  the 
argoment  is  that  the  appraisers  were  not 
merely  to  determine  the  simple  matter  of 
the  value  of  Bpe<dflc  property,  bnt,  necessa- 
rily, to  construe  the  contract,  and  determine 
its  legal  effect  In  such  a  case  tjie  parties 
had  tlie  same  ri^^t  to  be  beard  befbre  ttielr 
cause  was  adjudged  as  they  woold  have  In 
any  general  arbitration. 

Sudi  being  our  decision  upon  this  point 
most  of  the  other  questions  presented  In 
the  briefls  become  Immaterial,  not  affecting 
the  result  It  is,  however,  contended  that 
the  court  erred  In  receiving  in  evidence  tiie 
lease  to  Jonn^t  Broolu  &  Bastman,  be- 
cause, having  been  blank  as  to  the  month 
and  day  of  the  commencement  of  the  term 
of  10  years  when  It  was  executed  by  Mrs. 
Brac^ett,  the  lessor,  the  blank  space  ap- 
peared to  have  been  afterwards  filled  by 
her  husband  and  the  lessees,  she  not  being 
present  It  may  be  doubted  whether  the 
drcnmstances  did  not  Justify  the  Inference 
that  she  authorised  the  Blling  of  this  blank 
as  was  done.  State  v.  Tonng,  28  Minn.  SSL 
But  however  that  may  be,  there  was  evi- 
dence sufficient  to  Show  a  subsequent  rec- 
ognition of,  and  acquiescence  In,  the  lease 
as  thus  completed,  not  only  on  the  part  of 
the  lessors,  but  as  well  by  this  appellant 
Hence  the  lease  was  properly  In  the  case. 

Judgment  affirmed. 


BENBOW  V.  EOLLOM  et  sL 
(Supreme  Court  of  fiCnoesota.   Feb.  24,  1893.) 

BUPPLEMBNTAKT  PKOCIBDlNOft  —  DlSFOSIXO  OF 

DuBTOu's  PKOfEHTT— Service  or  Okdbb. 

Evidence  hdd  to  Justi^  the  oondorios 
that  an  order  of  the  court  made  oraUy,  la  pro- 
ceedings aapplffluentaiT  to  execution,  restrain- 
ing a  person  named  as  a  witoesa  from  diqaos- 
Ing  of  certain  i»enonal  property,  did  not  snbjecC 
him  to  liability  for  having  disposed  of  the  prop- 
erty, the  evidence  bdng  indeftnlte  as  to  the  time 
when  the  order  was  vmb,  and  In  oUmt  partico- 
lars. 

(Syllabus  hj  the  Court) 

Appeal  from  district  court,  Cottonwood 
ccmnty;  Brown,  Judge. 

Action  by  William  C.  Besibow,  receiver, 
eto.,  against  H.  S.  EoUom  and  anothw,  to 
declare  fraudulent  and  void  the  transfer  of 
a  certalif  property  to  KoUom,  and  that  de- 
fendants account  for  the  property  to  plain- 
tiff. The  court  found  that  the  transfer  was 
void,  but  that  KoUom  was  not  llaUe,  and 
Judgment  was  reodared  aticordlnidr.  BVom 
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ui  <H4ar  nAHbig  a  mm  trial,  plaintiff  ap- 
peals. 

Baa  *  Halnchek,  for  appaOant  I.  G. 
Rfiddlni;  few  Mpondenti. 

DICKINSON,  J.  Appeal  bjr  tibe  plaintiff 
from  an  order  refnalng  a  new  trial.  One 
Conrad  reoovered  a  Jndgmeot  agalnat  J.  O. 
Hont,  one  of  the  defendanta.  Thereafter 
Hunt  euteced  Into  a  oootmot  -witti  tbe  de- 
feodant  KoUom,  by  the  terma  of  which  tlie 
fbnner,  beins  that  tnaolTen^  traiurferred  to 
the  latter  a  certain  oerOfleate  ot  depoilt,  and 
a  gold  wateb.  In  ooD8ldentl<ni  of  tiie  acr«e- 
ment  of  the  latter  to  aapport  the  f  (wmer  dtu^ 
lug  hla  (Htmfs)  life.  This  agreeraoit  was 
made  for  the  pnrpoae  of  defrauding  Htmtfa 
creditors.  Proceedlnga  vupplementaiy  to  tab- 
ecatlon  were  afterwards  inatltated,  and  Hunt 
waa  reqolred  to  appear  before  the  Jadge  of 
the  dlaMot  oonrt  for  eatanilnatloa  ooooeniag 
his  property.  In  ttie  eoniae  of  iroch  aoppto* 
mentaiy  prooeedlnga  the  oonrt  made  an  or- 
der restraining  Kollom  from  dlapoiing  of  the 
certiflcate  and  watch,  whloh  order  waa  dl- 
rected  to  be  aerred  on  him.  It  waa  ao 
■erred  on  the  18th  of  August,  but  before 
that,  and  on  the  same  day,  Kollcmi  had  te- 
ddlTwed  the  property  to  Hnnt,  and  the  oon- 
traot  between,  them  waa  reacdnded.  The 
piaintLff,  Benbow,  was  afterwards  appointed 
reoeiyer  of  tbe  property  of  Hunt,  and,  having 
demanded  from  KoUom  a  delivery  of  the 
property,  be  proaecatea  tUa  aotlon  agabist 
both  KoQom  and  Hunt,  aeddng  an  adjudloa* 
tiaa  that  the  tranafer  to  K(^om  was  fraudu- 
lent and  Totd;  that  the  property  be  applied 
to  the  aattefaotlon  <tf  the  jndgmMit;  and  that 
the  defendanta  account  to  the  plaintiff  for 
tbe  property.  KoUom  waa  not,  ao  far  as  ap- 
peara,  made  a  party  to  the  snpplemenbiiy 
proceedings.  The  court  fomid  that  the  con- 
tract waa  fraudulent  and  void,  but  that  Kol- 
lom was  absolTed  from  liability  by  his  re- 
turning the  properly  to  Hunt  before  the 
service  d  the  restraining  order.  The  quee- 
tl<Mia  presoited  tm  this  appeal  relate  to  the 
Uabiii^  of  Kollom,  the  plohitlff  inrtstlng  that 
lie  ^ould  have  been  h^  to  responalMllty 
In  this  action. 

The  findings  of  the  court  are  certainly  In 
aoooidanoe  with  ttie  evidence;  and  If  Kollom 
returned  the  property  to  Hunt,  smrenderlng 
all  claim  thereto,  prior  to  the  time  when,  by 
order  of  the  court,  he  became  effectually  re- 
strained from  thus  doing,  there  Is  no  legal 
UaUUty  on  his  part  He  waa  responsible  to 
the  plaintiff,  if  at  all.  only  In  respect  to  the 
property  of  the  ^dgment  debtor  held  by  him. 
Altlioa^  the  tranafer  of  the  property  to  him 
was  ToidaUe  at  the  Instance  of  the  creditors 
of  Htmt,  It  waa  valid  as  between  the  parties. 
The  mere  transfer  of  the  property  to  Kollom . 
did  not  make  htm  personally  responsible  for 
the  debts,  of  Hnnt;  and,  unlecB  he  waa  re- 
strained by  some  order  of  the  court  be  was 
legally  jnatlflabla  In  returning  the  property 


to  tbe  judgment  debtor.  He  la  not  anaweis 
able  to  the  plaintiff,  because  be  did  not  re- 
tain it  The  plaintiff,  howerer,  olalma  that, 
before  the  pnqterty  was  retmnaf  erred  by 
KoUom  to  Hunt  the  former  was  orally  en- 
joined by  the  oourt  from  making  any  dis- 
position of  it  This  Is  the  <mly  point  In  ^e 
caae  ooncemlng  which  there  can  be  any  rea- 
sonable doubt  Bat  it  WW  considered  by 
the  trial  court  that  the  erldenoe  did  not  ea- 
tabllah  the  fact  thna  relied  on,  and  this  con- 
clusion should  be  sustained.  The  evidence 
PSeseoted  In  proof  of  the  fact  Just  referred  to 
consisted  only  (as  is  apparent  fftm  the  re- 
strictive terms  of  the  offer)  of  a  wrlttng, 
signed  by  the  Judge,  In  terma  ref^rtng  to 
'*ihe  witness  H.  S.  Kollom"  aa  being  in  tbe 
preaence  and  hearing  of  the  court,  and  recit- 
ing that  '*tt  waa  ordered  by  the  court  that  be, 
the  said  H.  8.  KoUom,  made  no  aale,  tran» 
fer,  or  other  disposition  of  the  certlfloata  of 
depoatt  or  watdi  referred  to  by  him  In  hla 
evldenoe,"  eta  Btren  If  we  are  to  infer  that 
tlda  order  waa  made  In  cnmeotlon  with  the 
sapplementary  proceedings  before  referred 
to.  and  ttiat  the  oertUeate  depodt,  and  the 
watch  therein  named,  are  the  same  property 
which  is  the  subject  of  this  action,  and  even 
If  the  redtal  In  that  wiltlug,  of  the  preaence 
(tf  K<dlom  at  the  time  It  waa  made,  consti- 
tnted  evidence  that  he  was  present,  ao  as  to 
be  bound  l^the  order,  still  theevldeooelsde- 
fldeat,  for  It  doea  not  appear  when  this  order 
waa  made.  Too  much  waa  left  to  mere  in- 
ference or  conjectnra  It  may  be  well  dooM- 
ed  wbeth»  that  order  was  made  under  dr- 
cumstanoea  wiring  it  obligatory  on  KoUom, 
from  tbe  fact  that,  under  the  date  of  August 
15th.  the  same  Judge  made  a  formal  order  to 
the  same  effect  as  that  juat  refwred  to. 
which  he  directed  to  be  permmally  aerred  <m 
Kollom,  but  which  was  not  served  until  aft- 
er tlie  lattw  had  redelivered  tbe  property  to 
Hunt,  aa  before  stated.   Older  affliraad. 


WEIGHT  V.  WILCOX 
(Sopreme  Court  of  Minnesota.  Feb.  24,  1888.> 

CoMftTltCCTIOS  OP  GwNTiUCT— COKDITIOK  Pb» 

CBDKST— Specific  Fekpohmancb. 
A  written  coutract  provided  that  in  oon- 
■Ideration  of  the  sale  of  certain  persoual  proper- 
ty to  the  two  partiei  of  the  second  part  they 
uunld  at  OQoe  pay  a  mecified  ■am  vt  money, 
and,  further,  that  one  of  them  should  (the  time 
therefor  not  being  stated)  convey  certain  real 
estate,  and  that  the  other  should  rellnQnlsh  a 
certain  tree  claim,  "this  last  agreement  not  to 
l>e  pwf<»iDed  until"  the  parties  of  the  flrat  part 
should  have  paid  a  debt  oi  theirs  which  was 
secured  hj  a  mcHlgaga  on  flie  personal  proper- 
ty sold.  tfW'/.  that  the  expNSHed  condition 
precedent  qualifisd  both  of  na  last-mcatioDed 
agreements. 
(Syllabus  by  the  Couic) 

Appeal  from  district  court,  Dakota  oountyr 
Crosby.  Judge. 

ActlMt  by  Samnd  Wfl^  against  a  H. 
Wilcox  to  off  ore*  the  spedflc  performanoa 
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of  a  eontract  for  the  onmyiuioe  of  real  ea- 
tate.  Judgment  for  duffaiiaaiit  FlabitUt  a{>- 
paalfc  Afflrmed. 

Wm.  HodffHm  and  Welcb,  BofUn  ft  Wel<Ai, 
for  appdlonL  Lawler  ft  Durment,  to  re- 
ipondoiL 

DICKINSON.  J.  Tbe  plalntUT  niM  to  cn> 
force  the  apedflc  performance  of  a  contract 
for  tbe  conreyasce  liy  tbe  defraidant  of  cer^ 
tain  Iota  land.  Upon  tbe  facts  found  br 
the  coort.  It  waa  comddeTed  tbat  tbe  plabittfC 
wttB  not  oititled  to  reUet  Jadgmait  waa  m.> 
tered  for  tbe  defendant,  from  whlcb  tbe 
piatwtifr  baa  appealed.  Tbe  contention  of 
the  appellant  caUa  for  a  eonilderatlon  and 
ctMutructlon  of  tbe  contract,  as  to  whether 
tbe  nndertabtaig  of  tbe  defendant  to  conrey 
tbe  land  waa  unconditional,  or  waa  aiAject 
to  a  condition  precedent.  Tbe  parties  to  tbe 
eontract  were  "U  U  Wri^t  ft  Oompany," 
(oonalBtlng  of  U  L.  Wright  and  Delia  T. 
Wilgbt,)  aa  partlea  of  the  flrat  part,  and  the 
flrm  of  "Cottrel  &  Wlloox."  of  ^ch  thla  de- 
fendant was  a  member,  aa  parties  of  the  sec- 
ond part,  the  contract  being  executed  by 
both  Cottrell  and  by  tbe  d^endant,  Wilcox, 
who  also  aaamned  tbe  IndlTidnal  obligation 
here  soogfat  to  be  enforced.  The  efspreased 
conslderaUon  of  the  engagements  on  the  part 
of  the  parties  of  the  second  part  was  the  sale 
and  delivery  to  them  by  the  parties  of  the 
first  part  of  certain  personal  property,  In- 
dndlng  all  their  Interest  in  a  certain  soda 
fomitaln.  In  consideration  of  this  the  partlea 
of  the  second  part  agreed  to  pay  ^00  in 
cash,  "at  the  time  of  tbe  dellTeiy  of  this 
ctmtract;  said  O.  M.  Wilcox,  one  of  the  par- 
ties aforesaid,  further  agrees  to  deed  to  said 
U  I*.  Wright,  a  good  and  aafflclrat  war- 
ranty deed,  fifteen  lota,  [described;]  and  aa 
fortheF  consideration  fbr  tbe  agreements 
herein  contalned.sald  George  D.Gottrel  agrees 
to  relinquish  all  his  right,  title,  and  Interest 
in  and  to  a  certain  tree  claim  now  held  by 
him,  which  tree  claim  Is  located  and  situat- 
ed In  Hanson  county,  Dakota  territory, 
this  last  agreemmt  not  to  beper/ortMcl,  how- 
eoeTt  until  mid  L.  L.  Wright  <fr  Company 
thall  have  dUoharged  all  indebtednegs  now 
exigting  and  otoing  on  a  certain  soda  /oun- 
tain,  [here  referring  to  the  soda  fountain  em- 
braced In  the  sale;]  said  L,  L.  Wright  ft 
Company,  on  their  part,  agreeing  to  surren- 
der the  possession  of  the  aforesaid  property 
to  said  parties  of  the  second  part  at  once; 
and  they  forUier  agree  that  they  will  pay  off 
and  satisfy  all  Indebtedness  now  owing  on 
tbe  aforesaid  soda  fountain  within  six 
months  from  the  date  hereof."  L.  L.  Wright 
has  assigned  to  the  plaintiff  all  his  right  and 
Interest  tmder  the  contract,  as  reei>ects  tbe 
lots,  <a  part  only  of  the  lots  agreed  to  be 
oonTeyed,)  a  conveyance  of  which  Is  here 
son^t  to  be  compelled.  When  tbe  contract, 
from  wMch  we  hare  recited,  was  executed, 
tbara  waa  an  Indebtedness  of  mon  than 


$300  "against  saM  soda  fomtaln,"  whicb  waa 
secured  by  a  mortgage  of  the  fountain.  This 
was  not  paid,  L.  L.  Wright  ft  Co.  having 
failed  to  perform  ttielr  agreement  In  that 
particular,  and  tbe  holders  of  tbe  mortgage 
took  and  atdd  the  fountain  to  pay  the  debt. 
It  will  be  noticed  tbat  the  c<MitTact  ej^lldt- 
ly  {voTides  that  the  duttels  stdd  should  be 
deUyered  "at  once,"  and  that  tbe  money  ocna- 
Btderation  waa  to  be  paid  "at  the  time  of  tbe 
delivery  of  this  contract"  The  eontract  be- 
ing thus  explicit  as  to  the  time  of  perform- 
ance in  those  paiUculars,  It  Is  a  significant 
fbct  tbat,  oulesB  the  danse  which  we  baTO 
put  In  itaUci  is  to  be  recarded  as  referring 
in  part  to  the  preeeding  agreement  for  tbe 
conreyance  of  thla  land,  no  time  la  designat- 
ed ther^mr.  Tbe  bare  agreement  to  convey 
tbe  land  may  well  be  deemed  to  contemplate 
performance  at  a  future  time,  espedally  in 
view  of  the  fact  that  the  explicit  provisions 
for  Immediate  performance  are  expressly  re- 
stricted to  the  dettvertng  of  the  chattels 
sold  and  the  payment  of  the  money  cwuldw- 
atlon.  It  to  not  probable  tbat  the  parties, 
making  other  provisions  thus  explicit,  lnt»id- 
ed  that  the  time  for  the  perAnrmance  of  tbe 
obligation  to  convey  tbe  land  aboold  be  left 
wholly  Indefinite.  Tbese  considerations.  In 
connection  with  tbe  fnrtber  fact  tbat  the 
land  to  be  conveyed  was  a  part  of  ibe  price 
for  tbe  chattels  s<^,  Indudlng  the  soda  fomi- 
taln, whi(^  was  Incumbered  with  a  debt 
which  tbe  Belters  of  it  undertook  to  pa^  off, 
lead  to  tbe  concinrion  tbat  tbe  condition  re- 
cited in  Itallca  referred  not  alone  to  the  Im- 
mediately ivecedlng  provision  as  to  tbe  tree 
claim,  but  also  to  the  agreement  to  deed  the 
land  here  In  question.  In  other  words,  an 
express  condition  of  the  obligation  to  conve; 
the  land  was  tbat  the  other  party  should 
first,  and  within  the  period  of  rix  months, 
pay  off  the  Indebtedness,  which  was  a  lira 
on  tbe  soda  fountain.  That  condition  preced- 
ent not  having  been  performed,  the  defend- 
ant's obligation  to  convey  never  became  ab- 
solute. It  ts  conceded  by  the  appellant  that 
If  this  Is  the  proper  construction  of  tbe  con- 
tract the  case  was  rightly  decided. 
Judgment  affirmed. 


FINNBT  V.  RUSSELL  ft  OO. 
(Supreme  Court  of  Hhmesota.  Feb.  24,  1868.) 
Action  to  Detehhihe  Adverse  Claims — Jum- 

U8KT — IdENTITT  of  PkB80!T — NOTICS. 

1.  Evidence,  largely  circumstantial  hi  its 
nstorcL  hOd  to  show  the  Identitr  of  John  W. 
Humpiirey,  the  owner  of  certain  land,  as  J.  W. 
Humphrey,  against  whom  a  judginent  was 
rendered  and  docketed  in  tbe  county  where  such 
land  was  situated. 

2.  A  record  of  a  judgmmt  against  one 
whose  Christian  name  Is  Indicated  only  by 
initial  letters  is  effectual  to  put  upon  Ingniry  a 
■uhsequeat  purcbaBer  of  lands  the  titie  of  which 
appears  of  record  in  a  persoa  of  the  same 
umUy  name  as  such  judgment  debtw,  and 
whose  Christian  name  bas  the  same  initial  let- 
tas. 
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S.  U  It  Appetrs  tiiat  ttie  plslntiff.  Id  a  tta.tr 
otory  acttoD  to  determine  adrerve  claims  to 
onoecnpied  land,  baa  no  estate  or  interest  ttero- 
in,  ha  18  not  entitled  to  Judgment  against  the 
dsftodant 
(SyUabns  by  ttie  Court.) 

Appef)l  from  district  court.  Chippewa 
county    Brown,  Judge. 

Action  by  Leslie  H.  Finney  against  Rus- 
set f-  Company  to  determine  adTerse  claims 
to  certain  real  estate  in  Chippewa  county. 
Juilfnnent  for  plaintiff  From  an  order  re- 
fuBlnfr  a  new  trial  defendant  appeals.  Re- 
versed 

Bnimiel  Porter,  for  ivpeUftBt.  J.  F. 
aUsciiw.  Ibr  TBK^auSmt 

DICKINSOK,  J.  This  Is  an  aettoa  onder 
Ok"!  Matiite  to  determine  adverM  claims  to 
certain  real  estate  In  C9iU>pewa  county.  The 
defendant  is  a  corporation.  Both  parties 
dalni  te  bare  acquired  title  from  Jt^  W. 
Hnmpliiriey.  who  owned  the  land  prior  to 
1877,  when  he  executed  a  oonreyance  there- 
of, thnmgh  wUchi  flie  plaintiff  asa^ted, 
tllle  la  derlred.  llie  daCendanfa  claim  vt 
tme  la  ttrootfi  an  execntkn  aale  coi  a  Jodg- 
men*-  rendered  and  docketed  against  J.  W. 
Humphry  and  others  In  18T4,  and  shortly 
b^om  Jolm  W.  Humphrey .  acqolred  the  ti- 
tle to  ttda  land.  The  case  was  tried  by  a 
referee,  whoae  dedaloa  In  fiiTor  of  Ibe  plain- 
tiff was  based  in  part  on  a  finding  that  the 
J.  'W.  Hnmphr^,  cm  ct  the  dcfntdants 
against  whom  said  judgment  was  rendered, 
wait  not  identified  as  the  John  W.  Humphrey 
who  formerly  owned  the  land.  The  correct- 
ness of  thla  finding  te  cnlled  In  goestlon. 
The  eTld«ice  gohig  to  show  die  Identity  of 
ttaoae  persona  was  as  follows:  A  witness 
mldlng  In  Chippewa  coonty  testified  that 
for  18  yean  be  had  known  John  W.  Hnm- 
phrey,  who  owned  this  land,  and  vtbo  resld- 
e<I  In  that  county  daring  a  part  of  the  time 
of  snch  ownership;  that  he  was  the  only 
J.  W.  HumiArey  he  had  known  in  that  part 
of  the  country,  although  he  (the  witness) 
waa  well  acqualntad  tbere;  that,  daring  the 
period  In  which  the  sommoos  In  the  action 
above  referred  to  waa  serred,  Htim^irey 
resided  In  Minneapolis;  tbat  In  1871  this 
Humphrey  and  one  M.  O.  Fitch  bou^t  a 
tbreablng  machine,— Ibe  only  one  th^  ever 
owned  together,— called  a  "IfaasUlon  lia- 
dilne;"  and  tbat  the  name  "Itussell"  was 
"printed"  on  Uie  ride  of  it;  and  that  an  ac> 
tlon  was  prosecuted,  on  the  obUgatlon  given 
Cor  the  madUne.  The  roll  of  tbe  Judgment 
throu^  the  execution  of  which  the  defend- 
ant daima  title,  as  above  stated,  was  re- 
c^ved  in  evidence,  showing  that  the  action 
bad  been  prosecuted  against  J.  W.  Hum- 
phrey and  M.  O.  Ptteh  and  another  by  aev- 
eral  p«8ona  of  the  name  of  RiMsell,  stated 
in  the  complaint  to  be  partners,  doing  busi- 
ness at  ilassUbo,  In  the  state  of  Ohio,  under 
the  name  of  Rnssell  ft  Co.;  that  the  action 
waa  upon  several  notes  or  contracts  alleged 


to  have  bem  ezecated  by  tbeae  defondnnts, 
and  which,  as  set  ont  In  full,  pnrimrt,  on 
tb^r  flaoe,  to  have  been  given  hi  July,  1871, 
to  Busell  &  Co.  <m  the  purchase  of  a  "Maa- 
sinon  nireaher;"  and  that  ttie  snmmona 
was  peisonally  served  on  J.  W.  Humphrey, 
ta  tbe  dty  of  lltameap<^  Tba  Judgment 
was  z^iderad  on  default  of  tbe  defendants. 
Ibere  was  nothing  In  tbe  caae  to  dtseredlt 
tbm  trnthfolnesB  of  the  witness.  There  was 
no  opposing  evidence,  asd  n<me  to  show 
tbat  the  John  W.  Humphrey  and  J.W.  Hom- 
phrey  to  whom  tbe  oTtdrace  refers  wwe  not 
tbe  same  person.  A  carnal  conridarattink 
of  the  testimony  referred  to,  and  a  compari- 
son of  the  various  facts  stated  t^^  tbe  wit- 
ness as  to  John  W.  Hompbrey  with  Ibe 
focts  diown  by  the  Jndgmsnt  roll  as  to  J. 
W.  Humphrey,  Aows  tbe  ^oof  of  tbair 
identity  to  be  strong  and  oonvlndng,  and, 
being  wholly  mu^pooed  1^  ottier  proof,  tbe 
finding  of  the  referee  cannot  be  suatalned. 
The  too  common  practice  of  designating  tiie 
parties  In  Judicial  proceedings  and  In  convey- 
ances by  only  the  initials  of  their  Christian 
names  la  r^r^nslble;  liable  to  reanlt  bt 
inconvenience,  if  not  actual  bduiy.  But  a 
record— as  of  a  Judgment  against  one  whose 
Christian  name  is  Indicated  only  by  initial 
letters— Is.  we  tiilnk,  effectual  to  put  subse- 
quent purchases  of  lands,  the  title  of 
which  may  be  aflMted  tbereby,  upon  In- 
quiry' See  Ames  v.  Lowry,  30  Minn.  283, 
287,  IS  N.  W.  Rep.  247.  One  about  to  pur- 
cbaae  from  John  W.  Hnmidirey  land  situate 
In  a  particular  coon^  conld  not  make  a 
proper  examination  of  the  record  <tf  the 
title  without  discovering  the  esdatouK  of 
any  Judgment  which  might  have  been 
do<teted  In  tiiat  oonnty  against  J.  yf,  Hum- 
^irey.  It  would  be  at  once  apparent  that 
the  **J.  W."  were  tbe  tailtlal  tetters  of  a 
Christian  name;  and  common  prudence 
would  suggest  tiie  Inquiry  as  to  whether 
the  person  thus  designated  might  not  be 
"John  W.;**  hence  tbe  plaintiff,  in  purchas- 
ing this  land,  presomaUr  bad  notice  of  the 
lien  of  the  Judgment. 

Tbe  second  branch  <rf  tbe  case  relates  to 
tbe  question  wbetber.  assuming  Ibat  Ictm 
W.  and  3.  W.  were  tbe  same  penon,  tbe  ti- 
tle of  the  plaintiff  was  not  divested  by  exe< 
cotlon  sale  under  the  Judgment  However 
irregular  the  Judgment  and  tbe  execution 
sate  may  have  been,  It  does  not  appear  to 
be  contended  on  the  part  of  the  plaintiff 
that  etiber  was  void;  but  tbe  point  rdied 
on  seems  to  be  that  the  execution  sale  was 
not  made  to  tUs  detoubint,  the  corporation 
Russell  ft  Oo.,  bat  to  the  partnendilp  nt 
**Rnss^  ft  Co.,"  and  so  the  referee  found 
tbe  fhct  to  be^  It  was  henoe  couidered 
that  the  plaintiff  sbonld  be  adjudged  to  be 
tbe  owner  of  the  land;  but  If  tbe  sate 
waa  effectaally  made  to  either  the  partner- 
Atp  or  the  cwporatlML,  so  as  to  have  con- 
v^ed  the  title,  tiut  Aict  bdng  found  would 
preclude  a  recovery  b^  tbe  plaintiff  in  thla 
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form  of  action.  The  land  being  vacant,  the 
plaintiff  was  not  oiUtled  to  Judgment  In  her 
favor  nnlen  she  established  some  ratate  or 
Interest  therein.  JeOUson  t.  Halloran,  40 
Minn.  486.  42  N.  W.  Bep.  892,  and  cases 
dted;  Wakefield  t.  Day,  41  Minn.  944.  4S 
N.  W.  Rep.  71.  Assomlng  that  the  jaOg- 
ment  was  asalnst  John  W.  Humphrey,  the 
former  owner  of  the  land,  the  further  flnd- 
ingB  of  the  coort  would  necessarily  lead  to 
the  conclusion  that  the  title  was  In  neither 
the  plalntUT  nor  the  defendant.  In  such  a 
case  the  action  should  ban  been  dlsmined. 
Ordor  zvretsed. 


TRBTHBWAT  t.  HUMrrr. 
(Siq^reme  Oonrt  of  Mhrneaota.  Feb.  24,  1886.) 

FllAUOin.aNT  RBPaBflKXTAT10NS~8Al.E  OF  LaKD — 

Value— Cavsat  Emptor. 

"LTht  mle.  caveat  emptor,  applied  with 
reject  to  representations  of  the  Tenoor  of  real 
•state  aa  to  Its  valae. 

2.  A  oompUint  alleging  fklse  and  fraudu- 
lent reprewntatitms  of  a  vendor  (defendant)  as 

Shis  title        to  state  a  cause  of  action  in 
▼or  of  the  purchaser  under  a  quitclaim  deed. 
(Syllabos      the  Court.) 
Appeal  from  district  court,  St  Louis  coun- 
ty; Steams,  Judge, 

Action  by  William  Tretheway  against  Ne- 
hemlah  Hulett  to  rescind  a  sale  of  real  es- 
tate as  fraudulent  and  void.  A  demurrer  to 
the  complaint  was  OTermledr  and  defendant 
appeals.  Affirmed. 

Roger  S.  Powell,  Cor  a^^lant  J.  W.  Bull, 
for  respondent. 

DICKINSON.  J.  This  Is  an  appeal  from 
an  order  overruling  a  demurrer  to  the  com- 
plaint The  question  to  be  considered  is 
whether  the  complaint  shows  a  case  of  ac- 
tionable fraud  on  the  part  of  the  defendant 
In  the  sale  of  three  lots  of  land  to  the  plains 
tiff  for  the  conaideration  of  $200,  and  which 
the  defendant  assumed  to  convey  by  quit- 
claim deed.  The  fraud  alleged  counted  In 
representations  by  the  dofendant  that  the 
lota  .were  worth  the  sum  of  ¥200,  and  that  be 
had  a  perfect  title,  wherena  in  fiict  the  lots 
were  not  of  a  value  exceeding  $1S,  as  the  de- 
fendant knew,  and  he  had  no  title  whateviir, 
whldi  he  also*  well  knew.  A  rescission  of  the 
aale  is  sou^L 

The  complaint  Is  Insnffident  to  show  a  rlj^ht 
of  action  for  the  misrepresentation  as  to  the 
vnVoB  of  the  land,  nieetilc  Co.  v.  Dixon.  40 
Minn.  463,  49  N.  W.  Rep.  244.  It  was  not 
enouj^,  to  Justify  the  plaintiff  in  relying  upon 
the  vendor's  representation  of  value,  that  the 
plaintiff  was  unacquainted  with  the  values  of 
real  estate  and  of  this  praperty.  while  the  de- 
fendant  was  well  acquainted  with  such  val- 
ues. Time  does  not  appear  to  have  been 
any  reason  why  the  plaintiff  could  not,  with- 
out dUBcoUy,  and  even  without  Inconren- 


lence,  have  Informed  hlms^  cmicemlag  the 
value  of  the  land;  and  under  ordinary  cir- 
cumstances the  mle  of  careat  emptor  pre- 
vails, as  respects  representations  of  the  Ten- 
dor  as  to  the  value  of  the  property  sold. 

But  for  the  fraudulent  ndnepresentatlon  by 
the  vendor  as  to  his  title,  niK>n  which  tbe 
plaintiff  relied,  the  complaint  Shows  a  right 
of  action.  Klefer  t.  Rogers,  19  Minn.  82, 
(GIL  14;)  Reynolds  v.  Fnmklln,  89  Minn. 
24,  S8  N.  W.  Rep.  636;  Carlton  y.  Hulett, 
(Minn.)  SI  N.  W.  Rep.  1053.  and  cases  citftd. 
Hence  the  ruling  oT  the  conrt  upm  the  d» 
murrer  was  right  Order  affirmed. 


PlPKK  T.  OHIFPBIWA  IRON  CO. 
(Supreme  Oonrt  of  IQnneeota.  Jan.  21,  1898.) 

Appeal  from  district  court,  8t  Lonli  ooanty; 
Bnagn,  Judge. 

Actltm  Iqr  Gewge  F.  inpsr  agafaist  Oie 
pewB  Iron  Company  to  oetenxune  the  adverse 
dahns  of  defendant  to  certain  vacant  lands  in 
St  Lonla  cound^.  From  an  order  duiying  a 
new  trial,  plamtiff  appeals.  Affirmed. 

J.  L.  Washburn  and  TwomM'  St  Morris,  for 
ajvellant  Dr^cr.  Davis  &  fiollistw,  for  re> 
qiondent 

VANDERBURGH,  J.  TUs  case  is  dlspo«!d 
of  by  the  dedsion  of  this  court  In  Fiptr  r. 
Iron  Co..  53  N.  W.  Rep.  810,  (argued  on  the 
same  day.)  Order  affirmed. 


PEOPLE  V.  WESTBROOK. 
(Supreme  Court  of  Michigan.  Feb.  17,  1803.) 
WiT.VEsa— CcMrE  -KNcv  ciF  Wife. 
.  An  indecent  assault  by  a  husband  on  his 
nine  year  old  (laughter  Ib  not  such  a  "personal" 
wrong  or  injury  to  the  wife  an  to  allow  her  to 
testi^  against  the  hosbaud  in  a  criminal  prose- 
cution. Feople  v.  Uuanstrom,  (Biich.)  o3  N. 
W.  Rep.  16S,  followed. 

Error  to  circuit  court,  Saginaw  county. 
Frank  B.  Westbrook,  having  been  convict- 
ed of  Indecrat  assault,  brings  error.  Be- 

versed. 

W.  C.  Gallagher,  for  apppUant  A.  A.  Bills. 
Atty.  Gen..  W.  R.  Kendriek.  Pros.  At^..  and 
Albert  Tnuk.  Aast  Phm.  Atty..  fbr  tbA  Peo- 
ple. 

HOOKER,  0.  J.  Defendant  was  convicted 
of  en  Indecent  assault  upon  the  pmon  of  bla 
daughter,  a  girl  of  nine  years  of  age.  The 
warrant  was  based  upon  a  written  com- 
plaint made  by  defendant's  wife,  who  was 
also  allowed  to  tesdfy  against  him  at  the 
trial,  upon  the  part  of  the  people,  without  his 
consent  The  case  falls  within  the  principles 
laid  down  In  the  case  of  People  v.  Qoan- 
Strom,  (Mich.)  68  N.  W.  Rep.  16S,  where  a 
complaint  for  Mgamy  made  by  a  wife  agabut 
her  htisband  was  h^d  Insuffldent  The  case 
will  be  reversed,  and  the  defendant  dio- 
charged.  The  other  justices  oonourrsd. 
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PBOFLB  T.  BETTTK 
(SuvraM  Oooft  of  BflcUgan.   FA.  17, 188S.) 
CmnoMAi.  Lav— CoupBTiKOT  or  Jmn— Boroubt 

1.  Where,  on  a  criminal  trial,  the  record 
does  not  dladose  that  any  jnror  on  the  pand 
waa  prejo diced  or  inoompetent,  error  cannot  be 
medicated  on  the  ftet  that  defoidant  was 
obliged  to  so  to  trial  beftm  the  iory  of  the 
twin  that  had  tried  and  convicted  his  two  ao- 
eompUcea. 

2.  On  a  trial  for  barglary,  it  Is  rev^ble 
error  to  pendt  the  state  to  show  by  defendant's 
wife,  who  was  called  as  a  witness,  but  who  did 
not  appeftr  to  hare  any  knowledge  of  the  at- 
tense,  or  of  defendant's  connection  with  it  that 
lie  had  left  her:  that  he  had  another  wife  Ur- 
ine; And  that  he  got  dmnk  and  abased  her,— 
M  nab  taBtfanoiiy  wm  prsjodicial  to  dofcndant. 

Bnor  to  drciilt  court,  Kalamazoo  county; 
Geoiso  M.  Bode,  Judge. 

niomu  Betta  waa  convicted  of  tweaking 
and  entering,  and  brings  error.  Rerersed. 

Oacar  T.  Tatbill,  for  appelant  A.  A.  Bl- 
lla,  Atty.  Oen.,  and  N.  Bmfca,  Proa.  Atty., 
for  tba  People. 

LONO,  J.  Reqxmdent  waa  tried  and  con- 
Tlcted  In  the  Kalamazoo  circuit  for  breaking 
and  entering  a  flonring  min  In  tiie  night- 
time, with  Intent  to  oommlt  a  larceny.  He 
waa  diarged  in  the  complaint  wltin  two  otb- 
era,  who  were  separately  informed  against, 
tried,  and  cmylcted  at  the  aame  torm,  before 
lite  respondent's  trial  came  on.  It  la  dalmed 
that  the  eoort  was  In  error  in  compelling 
reaptmdent  to  go  to  trial  before  the  Jury  of 
ttut  term.  ft>r  the  reason  tliat  the  trlala  of 
the  others  worked  a  prejudice  against  him. 
Ihere  la  nothing  In  the  record  ^wlng  that 
any  Juror  was  so  prejudiced  or  Incompetent 
to  try  reepondoit^  case.  This  was  a  matter 
within  the  discretion  of  the  trial  court,  and 
from  tlids  record  we  are  unable  to  see  that 
there  was  any  abuse  of  that  discretion. 

On  ttie  trial  the  people  called  the  respond- 
ent's wife  as  a  witness,  and  were  permitted 
to  idkow  by  her,  agahiBt  respondent's  objec- 
tion, ttiat  she  had  left  him,  and  that  during 
the  time  she  had  llTod  with  him  as  his  wife 
be  hsd  admitted  tliat  he  had  another  wlf6  Ut- 
Ing.  She  was  alao  permitted  to  testify  that 
be  got  drunk,  and  abused  her,  and  tamed  her 
out  of  die  house,  and  that  she  had  not  lived 
with  him  since.  The  i»eopIe  did  not  seek  to 
show  by  ber  any  fact  In  connection  with  this 
case,  but  did  ahow^  her  testimony  be  true 
—that  the  reqiondent  wtim  guilty  of  another 
offense.  She  had  no  knowledge  of  the  eom- 
■tWhm  of  the  offenae  of  which  the  respond- 
<Bt  la  hen  accused,  or  that  he  was  In  any 
mmnntr  oosmected  wltii  it.  After  the  ezam- 
biatloa  of  the  witneaa,  no  further  questiona 
were  asked  her  by  the  prosecution  The 
aniy  excuse  made  in  thla  court  for  such  an 
eumlnatlon  of  req>ondent*s  wlf6  Is  that 
ttuse  questions  were  aifted  for  the  purpose 
of  allinrlng  the  trial  court  to  determine 
wbttbor  A»  was  ■  oonvatent  witness  in  the 


casa  The  court  was  In  error  in  permitting 
thla  examination  to  take  place.  Manifestly, 
Its  tendency  was  to  prejudice  the  defmdant'a 
case,  and  it  Is  difficult  to  conceive  tliat  coun- 
sel could  have  had  any  o1h»  purpose  or  mo* 
tlve  In  calling  her.  Hie  case  must  be  re- 
versed by  reason  of  this  error,  and  a  new 
trial  ordered.  We  need  not  dlsctue  the  otiber 
errors  assigned,  as  upon  a  new  trial  the  court 
will  tmdoubtedly  protect  the  rij^ts  of  re- 
spond^t  The  other  Justices  coacurred. 


PEOPLB  V.  SMITH. 
(Snpreme  Court  of  Michigan.    Feb.  17,  18B6.) 
Rbcbitixs  Stolih  Goods  —  Bdpficisnct  or  IH- 

DIVtHCNT  —  FOKISBUBNT  —  RSSTITOTIOIT  TO 

OwNca. 

1.  Under  How.  St.  I  9535,  providing  that 
every  objection  to  an  indfetment  lor  any  formal 
defMt,  apparent  on  the  face  thereof,  shall  be 
taken  by  demnrrer,  or  motion  to  anasb,  before 
the  Jury  shall  be  sworn,  the  objection  cannot  be 
raised  for  the  first  time  on  appeal  that  an  in- 
fonnatioQ  for  receiving  stolen  property  did  not 
allege  when,  where,  or  by  whom  the  lareeoy  of 
the  property  was  committed. 

2.  An  mfbrmatlon  for  receiving  stolen  prop- 
erty need  not  allege  the  time  and  place  of  the 
theft. 

3.  How.  St.  I  9142,  providing  a  maximum 

Kenalty  of  five  years*  imprisonment  for  recelv- 
ig  stolen  property.  Is  not  a  law  aathnrizing 
"cmd  and  onasnal"  punishment.  In  violation 
of  Const  arL  ^  f  ^  tnourii  the  maxlmnm  pen- 
alty under  How.  St.  |  91«),  for  the  larceny  of 
the  same  property,  la  only  one  year's  impnson- 
ment. 

4.  To  obtain  the  beneBt  of  How.  St.  8  0143, 
providing  that  If  a  party  convicted  for  the  first 
time  of  receiving  stolen  property  makes  resti- 
tution, and  the  act  of  stealing  is  dmple  lar- 
ceny, he  shall  not  be  Imprisoned  in  the  state 
prison,  dtfendant  must  show  to  tiie  trial  court, 
before  sentence  a  oompllanoe  with  these  cob* 
ditlons. 

Error  to  recorder's  court  of  Detroit;  F.  H. 
Chambers,  Judge. 

Charles  Smith  was  convicted  of  receiving 
stolen  property,  and  brings  error.  Aitlrmed. 

Edward  6.  Grece,  for  appellant  A.  A.  Bl- 
lia,  Atty.  Gen.,  and  Samuel  W.  Bnrroogha, 
Pros.  Atty.,  for  tlie  PeoplOb 

GRANT,  J.  The  respondent  waa  convicted 
of  receiving  stolen  property,  under  section 
9142,  How.  St  Hie  Information  charged  that 
the  property  taken  was  of  the  value  of  one 
dollar;  was  the  property  of  one  William  J. 
Plackett;  and  that  It  had  been  stolen.  The 
respondent  upon  arraignment  pleaded  not 
guilty,  and  proceeded  to  trial  without  any 
objections  to  the  form  of  ttw  lnformatl<Hi. 
He  was  sentenced  to  the  state's  prison  for 
Ave  yean. 

1.  His  counsel  now  Insists  that  the  informa 
tton  Is  defective.  In  Qiat  It  does  not  allege 
whoi,  Trtiere,  or  by  whom  the  larceny  of  the 
property  was  committed.  ITie  objection  comes 
too  late.  It  should  have  been  taken  by  de- 
mturer,  or  by  motion  to  quaah.  How.  St  | 
0535;  People  r.  Bchnlt^  85  Ml£h.  114,  48  M, 
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W.  Rep.  298.  The  objection  ItBdf,  howevM', 
1«  without  merit  This  coort  has  already  de- 
ckled that  In  such  an  information  it  Is  not 
neceesaiy  to  allege  the  time  and  place  of  the 
theft.  People  t.  G^oldbei^,  89  Mich.  546. 

2.  It  Is  urged  that  tbe  sentence  Is  cruel  and 
unusual,  since  the  property  recdred  was  of 
the  Talue  ot  leas  than  $25,  and  the  thief,  upon 
ecMiTlctlon,  oould  not  have  been  sentenced  to 
fibamL  for  more  than  one  year.  Upon  Ibe 
legislature  alone  la  conferred  the  power  to 
fix  the  "T^"lmT'Tn  and  maximum  of  tlie  punish- 
ment for  all  crimes.  A  law  which  provides 
a  greater  maxlmuni  penalty  for  recelTlng 
stolen  property  than  for  the  larceny  of  It  can- 
not be  held  to  aathorijw  cm^  and  nnusnal 
punishment. 

8.  No  question  of  the  restitution  of  the 
proper^  Is  raised  ui>on  this  record.  If  the 
respondent  had  desired  to  avoid  imprison- 
ment In  the  state's  prison  by  m^^^ng  restitu- 
tion, if  It  were  the  first  offense.  It  became  his 
duty  to  show  that  fact  to  the  court,  before 
sentence.  People  t.  Hubbard,  86  MldL  440, 
49  N.  W.  Rep.  266.  The  record  Is  entirely 
Mlent  upon  this  point  Judgment  affirmed. 
Tb»  other  Justices  concurred. 


PEOPiiQ  V.  unxs. 

(fihipreme  Court  of  Miebigan.    Feb.  17, 1883.) 

KAPB — PBUA1.B  UNOEIt  AOB — EviDBKCB— CROSS- 
ElAMrSATIOS— PkBTIOL'S  CHA8TITT. 

1.  On  a  prosecution  for  carnally  knowing  a 
yvoa^  girl,  the  latter,  atter  testifying  on  ctobb- 
aamtnatioa  that  a  written  statement  made  br 
ber  had  been  prepared  by  the  proaecutiug  at- 
torney, who  told  her  to  sign  it,  might  properly 
be  re-esamhied  to  show  that  the  statement  was 
in  her  own  language,  that  no  threats  or  induce- 
ments had  been  h^d  out  to  her  in  regard  to  it, 
and  that  she  bad  oot  been  asked  to  say  anything 
therdin  that  was  aot  true. 

2.  Prosecutrix  and  anotfaOT  witness,  both  ot 
whom  -where  members  of  a  religious  sect  or  com- 
mtmity  of  which  respoudent  was  the  leader,  hav- 
hig  diiwiosed  on  cross-examination  certain  state- 
ments relative  to  respondent's  condoct  inconsist- 
ent with  their  testimony,  oiight  prt^rly  be  re- 
exandned  as  to  the  circumstances  under  which 
such  statements  were  made,  u  that  they  had 
been  made  while  witnesses  were  under  the  in- 
fluwce  of  respondent,  submission  to  whose  de- 
rtres  they  tiad  been  taught  involved  no  wrong. 

8.  It  was  proper  to  show  also,  on  cross- 
•zaminatjoD  of  other  witnesses,  the  relations  be- 
tween tbem  and  respondent,  their  credulonaoess, 
and  how  they  would  be  Inflaencecl  in  thdr  esti- 
mate ot  what  was  rlgbt  or  wrong  by  what  re- 
•pH»Ddent  Bugfat  say,  and  their  id^  of  the  char- 
acter he  represent^. 

4.  It  was  proper  for  the  prosecution  to  show 
by  a  witness  called  to  establish  respondmt's  pu- 
rity and  loving  kindness  that  respondent  had 
(m  a  certain  occasion  tied  his  wife's  huids,  and 
confined  her  In  a  room,  because  she  was  vio- 
lent and  rebdllons,  and  that  such  conduct  of  the 
wife  was  doe  to  jealooay  on  account  <tf  t«- 
^wsdent  baTiog  other  women  in  the  housa 

5.  A  weU-1  cnown  police  officer,  who  has  beoi 
conspicuously  present  at  a  criminal  trial,  and 
whose  name  has  been  frequently  mentioned  In 
•he  testimony,  may  be  examined,  aotwithstand- 
Ing  the  inadvertent  omission  oi.  his  name  from 
Ihe  Information. 

6.  Lade  of  chastity  cannot  be  shown  to  im- 
VtsA  the  <aedibility  of  a  femsl*  wltnesik 


7.  A  girl  of  15,  who  has  led  a  vlrtnoas  Ufa 
for  6  or  7  years,  is,  notwithstanding  posriMe  un- 
chastity  before  diat  ttane,  within  Laws  18S7,  No. 
143,  declaring  a  penalty  against  any  one  who 
shall  camaltar  know  a  ^  «  that  age  "tiiereto- 
fore  chaste." 

Brror  to  drctilt  court,  Washtenaw  coun- 
ty; Edward  D.  Klnne,  Judge. 

Michael  E.  Mills,  having  been  oonvicted 
of  carnally  knowing  a  between  ttw  age 
of  14  and  18»  appeals.  Affirmed. 

AXktamm,  Oaxpent«,  Brooke  ft  Halgh,  for 
defendant  A.  A.  Bllla,  Atty.  Oen..  Samuel 
W.  BarroutfiB*  uaH  Allan  &  Fcaaer.  for  the 

People. 

McORATH,  J.  ReqwBd^  was  oonrleted 
under  Act  No.  148  of  the  Laws  of  1887, 
which  Is  as  follows:  "Any  male  person  of 
the  age  of  slxterai  years  or  more  who  shall 
carnally  know  any  girl,  theretofore  chaste, 
of  the  .age  of  fourteen  years,  and  not  more 
than  sixteen  years  of  age,  with  consent  of 
sndi  ghrl,  shaU«  upon  conviction  thereof,  be 
punished  hj  Imprisonment  In  the  state 
prison,"  etc.  The  complaining  witness. 
Bemlce  Bickle,  was  14  years  of  age  in 
January,  1S92.  She  had  lived  In  Sanda  un- 
til December  21,  1891.  Her  father  and 
mother  were  members  €t  a  sect  styling 
themselves  "Israelites,"  and  respondent 
claimed  to  be  the  leader  of  fliat  sect,  with 
headcpiartws  at  Detroit.  In  October,  1891. 
be  was  at  Samla.  preaching  at  the  home  of 
Bemlce.  On  tliat  occasion  Bemlce  was  In- 
duced to  iHay  <m  the  piano  and  sing  for  the 
respondent,  whereupon  respondent  said  to 
her  mother  that  she  should  play  the  piano 
at  headquarters.  On  Decemb^  15,  1801, 
respondent  wrote  the  foUovrlng  letters,  the 
first  to  Mr.  and  Mrs.  Bickle,  and  the  second 
to  Bemlce,  signing  them  "MicAuiel:" 

"Dear  Brother  and  Sister:  I  wrote  Bemlce 
for  her  to  come.  See  that  she  comes  as  soon 
as  possible  with  her  piano  here  to  head- 
qu^ters,  as  early  Monday  morning,  Qod 
made  known  that  represents  obedleno^  the 
last  piece,  the  sge  of  youth,  or  a  child.  Un- 
less ye  become  as  a  little  child,  ye  can  In 
no  wise  inherit  the  kingdom  of  Crod;  nnd  the 
flesh  shall  become  freidier  than  a  dilld  by  obe- 
dience. EIncloaed  910,  and  I  desire  you  to  get 
It  changed  in  ten  gold  dollars,  and  give  to  her 
in  my  behalf.  Mlidiael  Ishl  Husband,  r^- 
resentlng  the  ten  pieces;  we  have  only  had 
nine,  but  the  women  swept  the  house  till 
she  found  the  tenth  whlt^  is  now  found. 
Probably  Fa  and  Ma  wotild  like  to  come 
to.  if  so  come  on.  Last  Tuesday  as  slstv 
Court  and  I  was  being  driven  down  town  to 
do  my  business  where  about  a  mile  from  our 
house,  the  Power  said,  Get  to  the  Wabash 
depot  soon  as  possible  and  take  train  for 
Toronto— which  I  did  just  getting  there  in 
time  to  Intercept  Thomas  H.  Baxter,  and 
had  to  fall  before  the  Great  Li(^t  as  Saul 
whlfdi  he  represented  as  he  said  he  ^ent  to 
POMfole  tike  OhntA  of  God,  and  It  turas 
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out  tbat  he  la  the  Apoatole  Paul,  the  man 
thftt  had  been  boaud  1b  dulm  for  the 
hope  of  larmei,  and  the  learned  man  who  sat 
at  the  feet  of  Oamalla,  the  SChool-Master. 
Mr.  John  Michael  he  1b  Becorlty  to  the  pU- 
lars  and  the  one  who  laid  down  the  laws  to 
Baxter.  Bro.  Baxter  im  a  changed  man  and 
hy  the  ^jilrtt  Power  that  is  thrown  on  him 
tae  wffl  imdentand  Paol's  writings;  and  as 
I  rcproecnt  both  new  and  old  testament  we 
are  the  boys  to  gather  Itrad.  See  that  Ber- 
Blce  ta  here  aa  mum  am  poMlblo.  Toon  with 
lore,  MkduaL" 

"Well  dear  Bemlce,  oome  to  me.  Ton  are 
reqneated  ttie  living  Ood  of  Abraham, 
Isaac  and  Jacob  to  oome  and  place  yonr- 
aeU  In  obedience  to  BiQdiael  my  son  as  the 
laat  piece  Is  now  fonnd,  and  yon  are  ttiat 
piece,  tb9  tenth  piece  In  Oie  God-Head. 
Obedience  thne  salth  the  Lord  Ood.  Oome 
with  tb»  piano,  mnslc,  dear  one,  as  yon  re- 
member the  words;  piano  with  Bemlce 
to  head-quarters.  Ttdne  with  lore,  thine 
praiae  Ood,  pndae  God.  pcalae  Ood.  lachaeL" 

On  December  21.  18&1,  Mrs.  Blckel  took 
Beralce  to  Detroit,  and  deUrered  her  over 
to  reqKmdent,  at  the  house  occupied  by  re- 
spondent, which  was  termed  the  "Ood 
House."  The  occupants  of  tills  honse  were 
respondent,  bis  wife,  Mrs.  Eliza  Oonrt,  Alice 
Court,  Emma  Butler,  Nellie  Armstrong,  May 
Webster,  Oanle  Bendry,  and  Ellen  Rowlln- 
son  and  Betnlce.  There  were  four  beds  In 
the  house.  It  Is  unnecessary  to  go  Into  the 
disgusting  details  of  what  took  place  In  this 
abode.  It  is  soffldent  to  say  that  respond- 
ent, taUng  adrantiige  of  the  innocence  of 
the  prosecutrix,  and  of  her  reUgtous  In- 
stlncto;  representing  to  her  that  he  was  in- 
spired, and  acting  by  dlrlne  command;  that 
he  was  the  son  of  man,  and  hod  been  pnrt- 
fied;  that  his  purpose  was  her  purlflcatlGn; 
and  that  her  duly  was  obedience  to  him,— 
after  repeated  attempts  on  different  occa- 
rions,— orercame  her  scruples,  and  had  Ulldt 
Interconrse  with  her,  which  he  aftrawards 
rq>eated.  The  prosecutrix  and  two  other 
inmnttm  of  the  houso  Were  called  1^  the 
prosecutUMi,  and,  although  it  was  shown 
that  for  sereral  nights  reecxmdent  occupied 
the  same  bed  with  prosecutrix,  and  had  re- 
ported to  oth»  inmates  of  the  house  her  ob- 
*  Btlnacy  in  refusing  to  submit  to  him,  tiie 
resptmdent  did  not  take  the  stand  to  deny 
any  of  theae  allegattons.  One  of  the  other 
Inmates  of  the  house  was  called  by  the  de- 
fense, yet  she  was  not  interrogated  as  to 
these  facts,  and,  although  fire  other  persmis 
occupied  the  bouse  at  the  time,  no  one  of 
these  was  called  to  deny  the  story. 

Error  Is  assigned  upon  remarks  made  by 
the  prosecuting  officers  In  the  argument  of 
the  case  to  the  Jury.  At  the  ocntclnslon  of  the 
opening  of  the  case  to  the  jmr  ^  the  prose- 
cuting attorney,  counsel  for  defendant  out- 
lined the  defense.  He  gare  a  brief  hlstoiy  Of 
the  sect  known  as  the  "New  Israelites,"  and 
of  reqwndentli  connection  thexewltti,  stating 


that  In  October,  1891,  respondnit  claimed  to 
hare  undergone  a  physical  change,  In -which 
he  suffered  great  agony,  and  by  which  the 
evil  was  burned  out  of  his  body;  that  from 
that  time  he  claimed  to  be,  and  his  fc^owen 
beUered  him  to  be,  the  "Michael"  spoken  of 
In  the  twelfth  chapter  of  Daniel;  that  he  be- 
lieved himself  to  be  dlrlnely  commissioned 
to  gather  the  lost  tribes  of  Israel;  that  the 
habits  of  this  sect  were  peculiar;  that  the 
presence  of  these  people  In  mich  large  num- 
bers affected  the  price  of  real  estate  In  the 
part  of  the  city  where  they  redded;  that  a 
moss  meeting  of  citizens  was  called  to  devise 
means  to  rid  the  community  of  them;  that 
the  newspapers  publlibed  sensational  artl- 
dea,  charging  Oiem  with  immorality;  that  the 
chief  of  police  detailed  one  of  the  captains  of 
the  force  to  look  up  evidence  jxpoa  which  to 
fomtd  some  accusation  against  them;  that  re- 
spondent's wife  was  Induced  to  make  a  com- 
plaint of  adultery  against  him,  and  respond- 
ent was  arrested  upon  ^t  charge;  tlmt  all 
of  the  occupants  of  the  house  known  as 
"Headquarters"  were  taken  Into  custody,  and 
lodged  in  the  police  station;  that  Benilce 
Bickle,  May  Webster,  AUce  Court,  (tarrie 
Bendry,  and  Emma  Butlw  were  taken  sep- 
arately before  the  chief  of  police,  and  asked 
to  make  a  statement  agalns'.  respond  nt;  that 
they  all  denied  that  they  knew  anything 
against  him;  that  they  were  cross-examined, 
threatened,  and  locked  up;  that  a  statement 
was  written  out  by  the  assistant  prosecuting 
attorney,  which  Bemlce  Bickle  was  directed 
to  sign;  that,  later,  Bemlce  was  ordered  to 
copy  a  statement  which  had  been  made  for 
her,  alleging  that  respondent  had  had  sexual 
Intercourse  with  her;  that  the  police  had  had 
constant  charge  of  Bemlce;  that.  In  case  she 
gave  the  testimony  promised  by  the  prose- 
cuting attorney  In  his  opening,  It  would  be 
shown  by  her  own  admission  that  she  .was 
not,  at  the  time  alleged,  a  chaste  gin;  that 
she  had  been  assured  by  the  police  officers 
that  she  would  be  taken  care  of  after  the 
trial  was  over;  that  money  and  inducements 
had  been  offered  to  one  of  complainant's  wit- 
nesses, who  had  been  taken  from  the  colony 
by  her  parents,  to  induce  her  to  come  from 
Toronto,  to  give  her  testimony;  that  It  would 
be  shown  that  May  Webster,  another  of  the 
witnesses  for  the  prosecuilon,  had,  In  a  habe- 
as corpus  proceeding  brought  before  respond- 
ent's arrest,  testified  as  to  the  absolute  puri- 
ty of  the  respondent  and  his  corellgloulsts. 
Hie  learned  Judge  who  tried  the  case  gave 
to  respondent's  counsel  the  widest  latitude, 
and  the  line  of  defense  Indicated  In  this  open- 
ing was  followed  In  the  cross-examination  of 
the  witnesses  for  the  people  and  In  the  exam- 
ination of  the  witnesses  for  the  defraise.  The 
press,  the  police  department,  the  prosecuting 
officers,  and  the  witnesses  for  the  prosecution 
were  attacked,  and  the  motives  of  the  neigh- 
bors were  Impugned.  It  la  the  duty  of  police 
officers,  not  only  to  aid  1^  all  proi^r  means 
In  the  arrest  and  conviction  of  criminals,  but 
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to  dataet  and  dOtoooTer  erlme.  It  Is  the  dat7 
of  prawcntliig  offloen  to  ptooire  evidence  of 
the  commission  of  crime,  taking  wiiaterer 
means  are  necessary  for  securing  at  wit- 
nesses, and  their  protectltm  when  secured. 
The  gravity  of  die  offense  here  diarged,  the 
sltnatiQa  of  the  parties,  and  the  environment 
of  the  witnesses  would  seem  to  have  de- 
manded prompt,  vigorous,  and  heroic  action 

the  police  anthorities  sud  prosecuting 
cera.  There  was  no  evidence  In  the  case  that 
would  wartant  the  attadc  made  nptm  either 
prosecudng  <^cers  or  police.  The  course 
takoi  placed  the  prosecuting  offloera  upon 
the  defensive,  and  Invited  commoit  and  crlt- 
Idsm  of  respondent  and  his  counsel  that  oth- 
erwise ml^t  not  have  bem  propor.  Oounad 
for  defendants  hi  criminal  trials  cannot  be 
allowed  to  provoked  comment  and  criticism, 
and  then  procure  a  reversal  because  diaiiea 
and  insinuations  are  resented  and  critldazns 
are  made.  Respondent's  genraal  cbanctw 
was  put  In  issue  by  the  deCuise,  and  oon- 
ment  vjnm  that  character  was  dearly  prop- 
er. Conduct,  rather  than  profeaaiona,  Is  the 
test  of  duractOTt  and  it  was  not  Impn^w 
to  apifij  that  test 

On  croes-ezamlnatlon  of  the  prosecutrix, 
It  appeared  t2uit  a  atatement  <tf  12ie  facta 
had  been  prepared  and  signed  by  her. 
The  witness  testified  that  this  statement 
had  been  prepared  at  the  iTiatnno^  of  the 
prosecuting  attorney;  ttiat  it  was  in  hla 
handwriting;  that  he  had  told  her  to  make 
It,  and  that  he  drew  it  tq»  and  ahe  signed  It 
tlie  following  question  was  pat  to  her, 
and  she  answered  It  in  the  affirmative:  "I'ou 
were  taken  by  Xbo  a&cea  down  In  a  patrol 
wagon  through  the  streets,  put  in  a  station, 
without  setdflg  your  mother,  and  were  told 
to  make  these  statemoita,  and  made  themV^ 
It  vnis  entirely  competent,  nptm  redirect  ex- 
am^tion,  and  especially  In  view  of  the 
opening  made  by  reapondent'a  counsel,  to 
idiow  that  this  atatement  waa  In  her  own 
language,  that  no  indocemrata  or  tbreata 
woe  held  out  to  her  in  connection  with  its 
^paratkm,  and  that  she  waa  not  aeked  to 
make  any  statement  that  was  not  in  ftict 
tmcb 

On  the  cross-examination  of  the  prosecu- 
trix and  May  Webster,  vrho  was  also  a 
young  glri,  a  believer,  and  an  Inmate  of  ttie 
"Qod  Hoose,"  teatimony  was  drawn  out 
which  tended  to  show  that  the  witnesses, 
before  the  present  diaTge  waa  made,  had 
made  general  statements,  respecting  the 
general  conduct  of  the  respondent,  tncon- 
sistent  with  their  testimony.  Several  wit- 
nesses were  called  by  the  defense  to  testier 
as  to  respondent's  good  reputation  for  mo- 
rality and  virtue.  These  witnesses  were 
members  of  the  community  of  which  re- 
spond^t  was  the  leader,  and  their  testi- 
mony was  that  they  regarded  him  "aa  an  in- 
spired being;"  as  **Ood*a  instmment;"  that 
he  was  incapaUe  of  wrong,  and  that  they 
wonU  bdleve  wimt  be  oaUL  It  waa  clear- 


ly competent,  tbec^ore,  to  thoxe  fay  tbe 
prosecutrix  and  May  Webster,  upon  redirect 
examination,  the  drcomstances  under  whldi 
they  had  made  omtradlctfny  statements; 
that  they  were  made  while  under  the 
Inflnenre  of  reapcmdent;  ttiat  thv 
taught  that  aubmlnkm  to  hla  deelrea  In- 
v<dTed  no  wrong;  tlut,  as  reepoiideot  had 
been  cleansed  and  putted,  the  old  man  had 
gone  away;  that  they  oould  truthfully  say 
that  th^  had  not  had  anything  to  do  with 
him;  and  that  any  disclosures  would  be  a 
betrayal  of  their  "Master.**  It  was  also 
proper  to  ehew,  upon  cross-examination  ot 
the  other  witnesses,  what  the  relatlona  were 
between  them  and  respondent;  that  they 
were  credulous;  how -they  woiUd  be  Infln- 
enoed  In  their  estimate  of  what  waa  rl^ 
or  wrong,  immoral  or  unchaste,  by  what  re- 
spondent had  sold,  and  their  estimate  of  the 
character  that  he  represented,  or  that  they 
had  attributed  to  blm. 

A  witness  who  occupied  the  hooae  waa 
called  to  show  that  respondent  and  the  pros- 
ecutrix had  occupied  the  same  bed,  and  as 
to  statemeata  made  by  req^cmd^  omenn- 
Ing  theobstinaey  of  the  prosecutrix.  On  cross 
examf nation  ahe  was  asked  If  she  was  a 
chaste  girl  before  she  went  to  "Prince  Mi- 
chael's." The  testimony  was  propnly  exchid- 
ed.  Lack  of  chastity  cannot  be  used  to  Im- 
peadli  tbe  credibility  of  a  female  witness. 
Jackson  v.  Lewis,  18  JtOum.  SM;  Com.  v. 
Churchill,  11  Mete.  <Masa.)  BS8;  Spear  v.  Foc^ 
rest  19  Vt  486;  Teese  v.  Hunttakgdoa.  28 
How.  2;  Smith  v.  State.  68  Mlaa.  867;  State 
Lartdtt,  11  Nev.  814;  Jmea  v.  State,  13 
Tex.  1G8. 

A  Witness  for  the  defttise,  caOed  to  estab- 
lish respcmdent^  good  character,  had  testi- 
fled  that  respcmdokt  was  pure,  kind,  and  lov- 
ing In  bis  dlqiMisitlon,  and  on  croes-examina- 
tloa  he  was  asked  If  he  had  not  known  that 
respondent  hod  hnndcutTed  his  wife,  and  put 
her  in  a  straight  jacket,  and  placed  her  in  a 
back  room  In  the  house,  and  kept  her  thne 
for  a  long  time.  Hie  witness  testified  that 
respond  ait  had  not  handcuffed  his  wife,  but 
had  simply  tied  hw  hands  and  oonflned  her 
in  a  back  room  because  she  waa  rebdlloaa; 
that  ahe  was  violet  and  that  her  vlolenoe 
waa  oceasUmed  by  her  Jealousy  "of  his  hav- 
ing the  otiier  girls  In  tbe  housew"  miere  was  * 
no  error  in  the  adndsrion  of  the  testimony. 

Jn  the  argument  to  the  juiy,  tbe  i»zasecut 
ing  attorney,  c(»nmentlng  njfai  flie  atray  told 
by  the  prosecute  said:  "Now  Bllsa  Gouxt 
tUa  here.  Has  Om  doded  It?  Haa  anyttody 
denied  that  statement?"  Blisa  Ooort  had  been 
Intimately  associated  with  all  tbe  drcum- 
stances  of  the  stocy.  She  bad  bem  in  tbo 
honse,  and  had,  according  to  the  sttuy  told, 
occupied  the  same  bed  with  Bemlce  and  re- 
spondent durli^c  c»e  night  and  had  left  It 
early  In  the  morning,  leaving  the  prosecntitx 
alone  with  respondent.  She  was  in  court 
with  the  revondent  We  think  the  comment 
was  entirely  proper. 
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Hie  deputy  npertntend^t  of  poUce  of  the 
ct  Detroit  was  the  fourth  wltneee  called 
for  the  people.  His  testimony  wu  objected 
to  because  his  name  did  not  appear  on  the 
Information.  It  satisfactorily  appearing  to 
the  court  that  he  had  been  present  since  the 
commencement  of  the  trial,  seated  at  a  table 
with  the  prosecuting  officers,  and  that  his 
name  was  omitted  by  mistake,  the  court  al- 
lowed his  name  to  be  Indorsed,  and  his  ex- 
amination to  proceed.  Under  the  circum- 
stances, we  think  the  court  did  not  err.  The 
witness  was  well  known  as  a  public  t^cer. 
and  was  consplcnously  present  during  the 
triaL  His  name  had  Crequoitly  been  men- 
tioned In  the  testimony  already  taken,  and 
It  was  clearly  apparent  that  the  omission  of 
Us  name  was  an  oTexslght 

The  principal  point  relied  upon  by  the  de- 
foiae  waa  that  the  prosecutrix  was  not 
chaste  prevlons  to  the  commission  of  the  of- 
fense  charged,  within  the  meaning  of  the 
statute  The  evidence  relied  upon  In  sup- 
port of  this  claim  was  a  written  conf  eaitoi 
obtained  from  her  during  her  stay  at  re- 
qtondent's  house,  which  purported  to  set 
forth  all  of  the  dns  of  her  life,  and  whldi, 
among  other  things,  alleged  that  "six  or 
aeren  yean  ago  I  had  to  do  with  a  boy 
named  Ellas  Jones,  because  he  threatened 
me  that  the  '  Boo  man '  would  catch  me, 
and  also  my  brother  Frank,  who  coaxed  me 
sereral  times.**  It  may  well  be  doubted, 
noder  the  testimony  relating  to  the  occnr- 
rences  referred  to  In  this  confeBslcm,  whether 
Uiere  was  any  act  which  amounted  to  sexnal 
connection  or  Intercoorse,  and  there  was  cer- 
tainly no  testimony  showing  any  such  Indul- 
gence or  desire,  or  capacity  or  possibility 
of  dedre,  or  capadty  for  Indidgence,  as  could 
be  attributed  to  a  want  of  chastity  at  that 
time.  The  age  of  the  prosecutrix  at  that 
time  affords  at  leaat  a  presumption  to  the 
contrary.  Clearly,  the  statute  under  which 
the  charge  la  made  does  not  exclude  from  its 
lurotection  a  female  who  may  have  erred, 
bat  who  has  reformed,  and  for  years  had  led 
a  virtuous  life,  nor  can  It  be  contended  that 
It  Includes  villus  only  within  Its  terms.  In 
prosecutions  for  seduction  the  previous  <^r- 
acter  of  the  prosecutrix  Is  necessarily  In  is- 
sue. People  V.  Knapp.  42  Mich.  268.  ft  N.  W. 
Bep.  927.  Yet  it  has  been  held  that  a  wo- 
man who  had  been  previously  seduced  and  has 
reformed  may  be  the  subject  of  a  subsequent 
•eduction,  and  that,  if  the  time  between  the 
different  acts  is  sofflclently  long,  a  prestmip- 
tion  in  favor  of  r^ormation  may  arise.  Peo- 
ple T.  Clark,  33  Mich.  112;  People  v.  Squires, 
49  Mich.  487,  13  N.  W.  Rep.  828;  People  t. 
BllUspaugh,  11  Mich.  27&  Under  the  stat- 
utes of  many  of  the  states,  "previous  chaste 
character**  In  the  person  alleged  to  have  been 
sedticed  Is  necessary,  ajid  character,  under 
such  statutes,  has  been  defined  to  be  not  ex- 
ternal reputation  for  chastity,  but  actual  per- 
sonal posseeslou  of  chastity.  Tet  It  has  been 
held  that  one  who  falls  (rum  virtue,  but  aft* 


erwards  reforms.  Is  chaste,  within  the  mean- 
ing of  such  a  statutory  provisLon.  Whart 
Orlm.  Law,  1757;  Blsh.  St  Crimes,  649;  Car- 
penter V.  People.  S  Barb.  603;  Com.  t. 
M'Carty.  2  Pa.  Iaw  J,  851;  Wilson  v.  State,  78 
Ala.  S27;  Boistlne  r.  State,  70  Tram.  13&; 
State  V.  TimmeoB,  4  Minn.  S25,  (GIL  241;> 
State  T.  Brlnkhaus,  34  Mlsn.  285,  25  K.  W. 
Rep.  642;  State  t.  Oarron.  18  Iowa.  872; 
State  V.  Dunn.  53  Iowa.  626.  5  N.  W.  Rep. 
707.  In  Carpenter  v.  People  the  court  held 
that  the  words  '^previous  chaste  charactw" 
mean  actual  personal  virtue;  that  the  female 
must  be  actually  chaste  and  pnre  In  conduct 
and  in  principle  np  to  the  time  of  the  com- 
mission of  tMe  offense;  and  that  the  word 
"previous"  must  be  understood  to  mean  Im- 
mediately previous,  or  to  refer  to  a  period 
terminating  Immediately  previous,  to  the 
commencement  of  the  guilty  conduct  of  the 
defendant  And  the  court  also  lay  dovm  the 
rule  that  'if  the  female  bad  previously  fallen 
from  virtue,  but  has  subsequently  reformed, 
and  become  chaste,  there  Is  no  doubt  but  she 
may  be  the  subject  of  the  off«u»  declared 
in  the  statute."  In  State  v.  Dunn.  testim<my 
was  offered  tending  to  show  lewd  conduct 
occurring  8  years  before  the  trial,  when  the 
prosecutrix  was  a  girl  of  14.  but  the  court 
held  that  it  was  too  remote,  and  would  not 
tend  to  establish  an  impure  character  at  the 
time  of  the  seduction.  "If  as  a  child  she 
was  Indiscreet,  immodest  or  Impure,  she 
may  have  r^ormed,  and  become  a  woman 
of  chaste  character.  A  woman  who  Is  an- 
chaste  may  reform  and  gain  a  character  for 
chastity,  within  the  meaning  of  the  statute 
defining  the  crime  of  seduction."  In  Wilson 
T.  State  It  is  said  that  it  is  not  Intended  that 
the  woman  who  may  have  at  some  dme 
fallen  cannot  be  the  subject  of  seduction. 
That  may  be  true,  and  there  may  be  refor- 
mation, and  at  the  time  she  yields  "she  may 
have  the  virtue  of  chastity,  not  In  the  high 
degree  of  the  woman  who  has  not  strayed, 
but  yet  within  the  meaning  of  tba  statute, 
entitling  her  to  Its  protection.** 

Conceding  the  possibility  of  the  nnchastlty 
of  the  prosecutrix  six  or  seven  years  before 
the  act  with  which  respondent  Is  charred, 
the  case  comes  clearly  within  the  reason  and 
principle  of  these  authorities.  It  is  not  nec- 
essary to  Invoke  the  presumption  of  chastl^ 
arising  from  the  lapse  of  time,  for  the  evi- 
dence Is  uncontradicted  that  for  six  or  seven 
years  the  prosecutrix  had  led  a  virtuous  life. 
This  conclusion  renders  a  discussion  of  many 
of  the  all^atlons  of  error  as  to  the  admis- 
sion of  testimony  respecting  what  the  acts 
recited  In  the  confession  involved,  and  to 
what  extent  they  were  carried,  nnneceesaty. 

The  court  was  requested,  and  properly  re- 
fused, to  instmct  the  Jury  that,  "unless  tlie 
Jury  believe  that  respondent  on  the  21st  day 
of  February,  1892,  with  force  and  arms,  in 
and  upon  Bemlce  E.  Btckle  violently  and  fe- 
loniously did  make  an  assault  on  her,  the 
said  BeiDlce  B.  Blckle,  then  and  there  did 
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RiTUh  and  camalljr  know  her,  he  most  be  ac- 
quitted upon  the  Infbrmatloii  filed  In  this 
cause."  The  words  "with  her  consent"  were 
coatalned  in  die  information,  but  omitted  In 
tiie  request  Tbe  use  of  the  word  "ravtah*' 
in  the  Information  was  unwarranted,  but  the 
addition  of  the  words  "with  her  consent" 
negatived  any  possible  inference  that  another 
offense  was  Intended  to  be  charged.  Hie 
record  contains  107  assignments  of  error,  a 
large  nnmber  d  which  are  unsupported  b7 
objection  or  ezoeptkm.  bence  baTe  not  been 
considered. 

Upon  a  careful  examination  of  tbe  aaslgn- 
ments  not  already  noticed,  we  find  no  preju- 
dicial error,  and  the  conrictlon  Is  alBrmed. 

The  other  Justices  concurred. 


BO€X  T.  BLODGETT  &  DAVIS  LUMBBB 

CO. 

(Sopreme  Court  of  Midjigan.   Feb.  17, 1893.) 

Rbcsption  of  KviDBHoa  —  Obdbb  or  Admisbiom 
— Ehuob  Ccbbd  —  Injubibs  to  Sebtakt  —  In- 

STRDOTIONS— FSLLOW  SEBTANTS. 

1.  In  an  action  for  injariea  caused  by  ddcot- 
ered  gear  wheels  in  defendant's  factory,  where 
plaintiff  was  employed,  the  error,  if  any,  in 
permitting  a  witness  for  plaintiff  to  testify  tliat 
oefendanrs  fbreman,  shortly  after  the  acddent, 
admitted  to  plaintiff  that  tne  injury  was  caused 
by  his  failure  to  corer  the  wheelii,  is  cured  where 
defendant  afterwards,  for  the  purpose  of  Im- 
peacliine  piaintifrs  witness,  introduces  the  depo- 
rition  of  tne  foreman,  denying  tliat  he  made  sndi 
adinissi<»is  to  plaintitF. 

2.  In  the  charge  to  the  Jury  the  court  said 
that  "if  plaintiff's  claim  is  True, — and  tbe  court 
leaves  it  to  you  to  determine  whether  it  is  or 
not,— then  I  adrlse  you  that  it  is  a  case  where 
two  reastmable  and  different  views  might  be 
talEen,  and  two  men  of  equal  caiiiior  might  dif- 
fer as  to  whether  plaintiff  was  In  tbe  exercise 
of  ordlnaiy  care  in  g<^ng  into  the  rldnity  of  tiie 
madiinery,  and  whether  he  conducted  liimself 
with  reasonable  care;  and  therefore  the  ques- 
tion as  to  whether  he  was  guilty  of  contributory 
negligence  in  m  doing  I  submit  to  you."  Hdd, 
that  defendants  were  not  prejudiced  on  the  qu  »• 
tion  of  contributory  negligence,  as  the  jury  must 
have  understood  from  the  ("harge  that,  since 
men  of  equnl  candur  might  differ  na  to  whether 
plaintiff  exercised  due  care,  two  different  views 
might  reasonably  be  taken,  and  that  it  was, 
therefore,  a  question  for  the  jury  to  decide. 

3.  In  such  case  Che  court  diareed  that,  tf 
die  jury  should  find  that  plaintiff  •understood 
the  increased  risk  of  the  gears  bring  uncovered, 
the  defendant  cannot  be  aeld  roennnsible,  if  he 
continued  his  vork  for  tny  considerable  time, 
knowing  the  danger,  without  being  Induced  by 
his  master  to  beneve  that  a  cluuige  would  be 
made,  and  without  making  any  complaint,  or 
giving  notice  of  such  danger,  to  the  master." 
Held,  that  such  instruction  fnirly  submitted  the 
question  of  defendant's  n^igence,  it  appearing 
trom  tbe  uncontradicted  evid^ce  tliat  if  the 
gears  were  uncovered  they  were  dangerous. 

4.  A  mill  foreman,  whose  duty  it  Is  to  beep 
Oke  machinery  in  r^alr.  Is  not  the  fellow  servant 
of  the  workmen  who  use  tbe  machinery,  and  the 
master  Is  liaUe  for  injuries  to  a  workman 
caused  by  the  foreman's  neglect  to  repair.  8a- 
dowsU  T.  Oar  Oo.,  47  N.  W.  Bep.  S98,  84  "iOA. 
100,  f  oUowsd. 

Brot  to  drcQlt  conrt,  Menomtnee  eoim- 
ty;  John  W.  Sbme.  Judge. 
Action  by  Moe  Boux  against  th6  Blodgett 


ft  Davis  Lunibw  Compnny  to  recover  dam- 
ages for  personal  injuries.  Judgment  was 
entered  on  a  verdict  for  96,000,  and  defend- 
ant brings  error.  Affirmed. 

B.  J.  Brown,  (H.  O.  Falrchlld,  of  coudmU 
for  appellant  Sawyer  &  Walte,  (Dtal  * 
Giane,  of  connaelj  for  fMjipellee. 

IX>MO,  S.  TUB  ease  was  In  tibli  court  at 
the  April  term  of  1891,  and  ts  r^xnted  In 
86  Mich.  619,  48  K.  W.  Bep.  1092.  On  -ttie 
former  trial  in  the  court  below  the  court 
took  ttw  case  trom  the  Jtiry  on  the  ground 
that  tbe  plalnttfl  was  guilty  of  contributory 
negligence.  The  case  has  again  been  tried, 
and  th»  plalntltt  recovered  Ju^^xnent  In  tibe 
sum  of  $0,000.  Defendant  brings  tbe  cane  to 
this  conrt  hf  writ  at  error.  Tbe  ftKts  ap- 
pearing In  the  present  case  are  substantial- 
ly as  they  appeared  In  the  former  record, 
and  are  so  fuUy  stated  tn  tbe  former  opin- 
ion that  a  restatement  of  them  ts  unnecea- 
Bai7. 

It  to  dalmed  bj  defendant's  counsel  that 
the  court  was  in  error  In  permitting  plaintiff, 
upon  the  trial,  to  prote  statements  made 
1^  Mr.  HcDougal  after  tbe  accident  oc- 
curred. It  appeals  tiiat  while  a  wttness  for 
plaintiff  was  upon  tbe  stand,  under  examina- 
tion by  plaintiff's  cotmsel,  he  testified  that 
he  saw  Hr.  McDongal  standing  at  the  fbot 
of  the  stairs  while  they  were  brlnghig  the 
plaintiff  down,  after  he  was  injured.  Hu 
was  asked  to  state  what,  if  anything,  he 
heard  Hr.  McDougal  say  to  plaintiff,  and  re- 
sponded that  be  heard  Mr.  McDougal  s.iy, 
"It  is  too  bad,  Noe,"  speaking  to  the  plnln- 
tiff,  who  said:  I  know,  Mr.  McDougal,  but 
It  Is  your  fault  I  told  you  to  fix  It  last 
night"  And  Mr.  McDougal  said:  "I  know, 
put  I  had  too  much  to  do.  I  could  not  fix 
It"  This  conversation  occurred  about  five 
minutes  after  the  accident  occurred  by 
which  the  plaintiff  was  injured,  and  while 
the  mill  blinds  were  removing  him  from  the 
mill  to  the  carriage,  ready  to  take  him 
home.  Defendant's  counsel  dtes  many 
cases  to  the  point  that  tills  testimony  was  In- 
competent for  the  reason  that  the  statements 
were  made  after  the  accident  occurred,  and 
were  therefore  mere  hearsay.  The  rule  is 
that  declarations  of  an  agent  or  servant  do 
not,  in  general,  bind  the  prlndpaL  To  be 
admissible  they  must  be  in  the  nature  of 
original,  and  not  hearsay,  evidence.  They 
must  be  made,  not  only  during  the  contin- 
tiance  of  the  agency,  but  In  regard  to  the 
transaction  depending  at  the  very  time. 
There  are  authorities,  however,  holding  that 
when  the  statements  are  made  so  close  upon 
the  time  when  the  act  was  completed,  such 
statements  are  a  part  of  the  res  gestae 
Whether  the  statements  made  by  Mr.  Mc- 
Dougal In  the  present  case  were  competent 
or  not,  as  evidence  against  the  defendant, 
under  these  rules,  and  the  cases  cited  upon 
either  aide  of  the  proposition,  need  not  ba 
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oonridored  here.  At  tiie  time  ttda  testlmoiiy 
WM  fl^Ten,  It  was  objected  to  by  defendant's 
eoDiiKl  aa  Incompetent  The  court  admitted 
it.  If  tbe  consideration  of  the  qaestl<m 
rested  here,  It  would  become  important  to 
awBider  the  authoritlea  dted  by  counsel; 
tmt  tt  appear*  that  afterwards,  and  during 
the  trial,  the  testimony  of  Mr.  McDougal, 
taken  vffoa  the  former  trial,  was  produced 
and  read  on  the  part  of  defendant,  by  con- 
sent of  both  parties,  to  the  effect  that  tbe 
plalnHlT  gave  him  no  notice  of  the  broken 
coTerlng  prevlouB  to  the  accident  Mr.  Mc- 
Dougal also  teatlfled  that  he  remembered 
when  the  plaintiff  was  taken  downstairs, 
bat  tbat  he  did  not  stand  at  the  foot  of  the 
stairs  when  the  plaintiff  was  taken  down, 
and  had  no  conversation  with  plaintiff  In 
regard  to  his  agreeing  to  fix  tbe  coverlnc 
over  the  gear  wheels.  He  testified  fully  up- 
on that  subject,  and  claimed  that  he  was 
not  there  at  oU,  but  went  on  ahead  to  get 
the  carriage  ready  to  take  plaintiff  home. 
He  testified  further:  "I  did  not  have  any 
conversation  with  Mr.  Roux  while  he  was 
fast  In  the  gearing.  He  spoke  to  me  several 
times.  When  he  saw  me  coming  first,  he 
hollered  out  to  me  to  send  for  the  priest; 
and  while  they  were  getting  him  out  I  think 
he  repeated  that  as  much  as  five  or  six 
times,  and  I  promised  to  do  so.  That  is  all 
the  conversation  I  can  remember.  He  said 
nothing  to  me  about  tt  being  my  fault  while 
be  stood  there  with  his  leg  In  the  gearing 
wheeL  Question.  Didn't  you  say  anything 
to  him,  that  yon  admitted  to  him  that  it  was 
your  fault  and  that  you  ought  to  have  had 
it  fixed?  Answer.  No  dr."  Mr.  McDougal 
testified  further  that  about  a  year  before 
the  trial  he  did  have  a  talk  with  the  plain- 
tiff, and  told  him  that  he  did  not  know  of 
this  board  being  off.  when  the  plalntlfl  said 
to  him  that  he  intended  to  tell  him  at  noon 
of  the  day  he  got  hurt  that  the  board  was 
off.  It  appears  from  this  that  the  defendant 
on  the  trial  Introduced  Independent  evidence 
upon  Its  part  from  the  only  ^vltness  who 
could  testify  in  that  respect,  that  the  plain- 
tiff had  given  him  no  notice  previous  to  the 
accident  of  the  broken  conditiou  of  this  cov- 
ering, and  also  expressly  denied  the  declara- 
tions imputed  to  Mr.  McDougal,  defendant's 
foreman,  by  the  testimony  of  plaintiff  and 
another  witness.  This  testimony  being  Intro- 
duced by  the  defendant  for  tbe  purpose  of 
impeaching  the  testimony  of  plaintiff  and 
his  witnesses,  whatever  error— if  It  was  er- 
ror—there might  have  been  In  permitting  the 
plain  tiff  and  his  witnesses  to  testify  to  this 
eonversatloa  with  McDougal  after  the  acd- 
deat  occurred  was  cured  by  defendant  in 
Introducing  in  evidence  the  depodtlon  of  Mr. 
McDougal  himself,  and  showing  by  such 
deposition  the  denial  made  by  Mr.  McDougal 
of  any  and  all  conversation  with  plaintiff 
relative  to  his  agreement  to  fix  the  cover- 
ing over  the  wheels.  If  McDougal's  dep- 
o^ticm  had  been  rend  in  evidence  tiy  defend- 


ant first  It  certainly  would  havo  hoco  com- 
petent for  the  plaintiff  aud  his  wltnesit'es  to 
have  testified  upon  that  subject  thereafter, 
or  If  Mr.  McDougal  had  been  placed  upon 
the  witness  stand,  and  upon  cross-examina- 
tion asked  If  he  did  not  make  these  state- 
ments claimed  by  plaintiff  to  have  been 
made  by  him  at  the  foot  of  the  stairs,  and 
had  denied  them,  It  would  then  have  been 
competent  for  the  plaintiff  to  introduce  tes- 
timony showing  that  he  did  so  state.  The 
whole  matter,  Oxen,  becomes  a  question 
simply  of  the  order  of  proof;  and  we  think 
it  is  well  ruled  that  the  trial  court  under 
the  drcumstances  here,  committed  no  error 
In  permitting  testimony  to  stand  which  Is 
afterwards  made  competent  by  the  intro- 
duction of  other  evidence.  Rounsavell  v. 
Pease,  45  Wis.  606.  It  was  held  in  the 
above  case  that  where,  in  an  action  by  the 
principal,  defendants  were  Improperly  per- 
mitted to  Introduce  evidence  of  such  decla- 
rations by  the  agent  but  afterwards  the 
agent  was  called  as  a  witness  In  plaintiff's 
behalf,  and,  after  testifying  to  the  facts  of 
the  transaction  in  question,  denied  that  he 
had  ever  made  the  statements  Imputed  to 
him,  that  the  error  in  admitting  the  im- 
peaching evidence  was  cured.  This  princi- 
ple was  again  approved  in  Stone  v.  Sleigh 
Co..  70  Wia  5S5.  36  N.  W.  Rep.  248.  See, 
also,  Mawlch  v.  Elsey.  47  Mich.  10..  8  N.  W. 
Rep.  587.  and  10  N.  W.  Rep.  57;  Roberts  v. 
Pepple.  65  Mich.  367,  21  N.  W.  Rep.  819. 

It  is  claimed  that  the  court  was  tn  error 
In  Instructing  the  Jury  In  that  portion  of  Its 
charge,  as  follows:  "Did  the  performance  of 
plaintiff's  duties  require  him  to  go  into  the 
vicinity  of  this  machinery,  and  was  he  In  the 
exercise  of  ordinary  care  In  so  going?  Was 
It  necessary  that  he  diould  act  promptly,  or 
with  rapidly,  and  did  the  performance  of 
his  duties  80  absorb  his  attention  that  he 
might  not  always  carry  in  mind  the  danger 
lying  there?  If  the  plaintiff's  claim  in  this 
case  Is  the  true  one,— and  the  court  leaves  li 
to  yon  to  say  whether  It  Is  or  not—then  1 
advise  yon  that  It  Is  a  case  where  two  rea- 
sonable and  different  views  might  be  taken, 
and  two  men  of  equal  candor  might  differ 
OS  to  whether  the  plaintiff  was  In  the  exer- 
cise of  ordinary  care  In  going  into  the  vicinity 
of  this  machinery,  as  it  Is  claimed,  and 
whether  he  did  conduct  himself  with  reason- 
able care;  and  therefore  the  question  as  to 
whether  he  was  guilty  of  contributory  negli- 
gence in  so  doing  I  submit  to  you."  It  Is 
contended  by  defendant's  counsel  that  by 
this  charge  the  Jury,  In  effect,  were  told  that 
the  plaintiff  was  hot  guUty  of  contributory 
negligence,  and  that  a  man  of  candor  ml^t 
think  he  was  not  guilty  of  contributory  neg- 
ligence, and,  not  only  this,  but  the  Jury  must 
have  understood  from  the  charge  that  it  was 
a  case  where  a  finding  that  plaintiff  was  not 
guilty  of  contributory  negligence  was  a  rea- 
sonable view.  The  plaintiff's  coimsel  an- 
swers this  luf  tbe  proportion  that  the  court 
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meant  t'O  be  understood  by  thla  charge  that 
because  of  the  fact  fb&t  the  case,  as  made  by 
the  plaintiff,  was  one  concerning  which  two 
men  of  equal  candor  ml^t  differ,  the  ques- 
tion was  one  for  the  decMon  of  the  jury. 
When  the  case  was  In  this  court  upon  the 
former  hearing,  the  Important  question  con- 
tidered  was  whether  the  plaintiff,  as  matter 
of  law,  was  guilty  of  contributory  negligence; 
and  it  was  held  that  such  question  must  be 
submitted  to  the  jury  for  their  determination. 
Mr.  Justice  McQrath,  speaMng  for  the  court, 
then  said:  "This  Is  one  of  those  cases  where 
two  reasonable  and  different  Tlews  might  be 
taken,  and  two  men  of  equal  candor  might 
differ."  And  for  this  lejison  It  was  held  that 
the  court  below,  upon  that  trial,  was  In  error 
In  taking  the  case  from  the  Jury,  and  ruling 
that,  as  matter  of  law,  the  plaintiff  was 
guilty  of  contributory  negligence.  The  same 
role  was  laid  down  fn  Brozee  t.  Powers, 
80  Mich.  172,  45  N.  W.  Rep.  130,  and  cases 
there  dted.  On  the  present  trial  the  court 
below  stated  the  proportion  to  the  jury  In 
the  exact  language  used  by  this  court;  and 
It  is  evident  that  the  jury  must  have  under- 
stood from  the  (Aarge  that,  inasmuch  as  men 
of  equal  candor  might  differ  on  the  subject 
as  to  whether  the  plaintiff  was  In  the  exer- 
cise of  due  care,  and  the  question  was  one 
where  different  views  mlj^t  reasonably  be 
taken,  it  was  the  especial  province  of  the 
Jury  to  determine  it,  as  a  question  of  fact 
We  think  counsel  tor  deffendaat  la  not  correct 
m  his  claim. 

It  is  said  that  the  court  did  not  fairly  sub- 
mit to  the  Jury  the  question  whether  or  not 
the  defendant  was  gi^ty  of  negligence.  The 
court,  among  other  things,  stated  to  the 
Jury,  in  the  general  charge:  "It  Is  the  law 
that  when  a  servant,  having  the  right  to 
abandon  the  service,  because  It  is  dangerous, 
refrains  from  so  doing  In  consequence  of  the 
assurance  that  the  danger  shall  be  removed, 
the  duty  to  remove  the  danger  Is  manifestly 
Imperative;  and  the  master  Is  not  In  the  ex- 
ercise of  ordinary  care  unless,  or  until,  he 
makes  his  assurance  good.  Were  these  as- 
fmnmnes  and  promises  made  as  claimed  by 
the  plaintiff  hen-?  If  the  plaintiff  did  not 
notify  the  defendant  of  this  defect,  and  If 
the  defendant  did  not— as  claimed  by  the 
plaintiff— make  the  promise  to  repair,  and 
making  such  promise  Induced  the  plaintiff 
to  continue  his  work  there,  then  the  plaintiff 
cannot  recover  In  this  case.  If  you  find  that 
he  understood  the  increased  risk  of  the  gears 
being  imcovered,  the  defendant  cannot  be 
held  responsible,  If  he  continued  his  work 
for  any  considerable  time,  knowing  the 
danger,  without  being  Induced  by  his  master 
to  believe  Uiat  a  change  would  be  made, 
and  without  making  any  compl^t  of  snch 
dangers  or  defects,  or  calls  the  attention  of 
the  master  to  them.  If  the  servant,  with  full 
knowledge  of  the  facts,  and  underatandlng 
the  increased  risk  and  danger  occasioned 
thereby.  In  the  absence  of  any  promise  of 


the  toaater  to  remedy  the  same,  remains  tn 

the  master's  employ,  then  the  plalntlfl  rtA- 
untarlly  Incurs  snch  Increased  risk."  It  la 
claimed  by  counsel  that  this  portion  of  the 
charge— and  In  fact  the  entire  charge— took 
from  the  jury  the  question  whether  the  ma- 
chinery was  out  of  repair,  and  ttiat,  in  ef- 
fect, the  court  dedded,  as  matter  of  law, 
that  It  was  out  of  repair,  while  the  qneatlon 
in  dispute  on  the  trial  was  whether  or  not  it 
was  out  of  repair.  The  case,  from  Its  com- 
mencement to  Its  close,  seems  to  have  been 
defended  upon  the  grounds  (1)  that  the  gear 
wheels  were  not  uncovered  or  exposed  at 
all;  (2)  that  Hie  plaintiff  had  no  right  to  go 
near  the  gear  wheels,  as  bis  du^  did  not 
call  him  there;  (3)  that  Mr.  McDougal  did 
not  promise  to  fix  the  covering  to  the  roners; 
(4)  that  the  plaintiff  knew,  as  well  as  Mc- 
Dougal did,  that  If  the  gears  were  uncovered 
they  were  dangerona;  (9)  that  the  plaintiff 
was  careless  and  n^gent  In  going  near 
them,  if  he  knew  they  were  uncovered.  No 
claim  was  made  on  the  trial,  so  far  as  shovrn 
by  this  record,  that  if  the  gears  were  un- 
covered tbey  were  not  dangerous  to  one  vrho 
had  occasion  to  go  near  them.  No  request 
was  made  to  the  court  to  diarge  that  they 
were  not  dangerous.  If  uncovered.  But  the 
whole  case  proceeded  upon  the  nnes  above 
Indicated.  It  Is  apparent  from  all  the  facts 
and '  circumstances  shown  that  If  the  gears 
were  uncovered,~-rolling  Inward,  as  they 
did,— one  would,  If  getting  against  them, 
necessarily  be  Injured.  That  question  did 
not  seem  to  be  In  dispute  upon  the  trial, 
and  it  seema  to  be  raised  for  the  first  thhe 
by  the  brief  of  defendant's  counsel,  except 
under  the  first  request  to  charge  the  Jury 
to  find  a  verdict  In  favor  of  the  defendant. 
There  was  evidence  In  the  case  lowing  the 
dangerous  character  of  these  gear  wheels 
when  uncovered,  and  which  was  not  dis- 
puted. If  the  defendant  desired  a  more 
specific  charge  upon  that  question  than  that 
contained  In  the  general  charge.  It  was  Its 
duty  to  have  asked  an  Instruction  on  ttiat 
subject 

One  other  question  is  raised,  which  we 
deem  necessary  to  discuss.  The  court  was 
asked  to  direct  the  jury  that  "If  the  plain- 
tiff's Injury  was  caused  solely  through  the 
neglect  of  McDougoI  to  fix,  or  cause  the  cov- 
ering of  the  gearing  to  be  fixed,  then  plain- 
tiff cannot  recover,  as  that  was  the  negli- 
gence of  a  fellow  servant,  under  the  tacts 
in  this  case."  This  was  refused,  and  we 
think  properly.  The  rule  laid  down  In  8a- 
dowakl  V.  Car  Co.,  84  Mich.  100,  47  N.  W. 
Rep.  698,  has  special  reference  to  the  facts 
in  this  case.  In  that  case  It  was  said  by  Mr. 
Justice  Cal^:  "That  doctrine  [the  nonlia- 
bility of  the  master  for  the  negligence  of  a 
fellow  servant]  was  never  applied  unless  ttie 
one  Injured  and  the  one  at  fault  were  en- 
gaged In  the  same  general  employment. 
Whateyer  conflict  has  arisen  In  cases  has 
been  as  to  what  Should  be  considered  the 
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■am©  general  employment  The  nd«  adopt- 
ed by  the  federal  iMNirts,  and  In  most  of  ttw 
ctatea,  and  which  seems  to  as  most  in  con- 
Boiuuice  with  reascm  and  hnmanlty,  Is  ttiat 
those  employed  by  the  master  to  provide 
and  to  keep  tn  repair  the  place,  or  to  supply 
the  machinery  and  tools,  for  latwr,  are  en- 
gaged In  a  dllferent  employment  from  those 
who  are  to  nse  the  place  or  appliances  when 
provided,  and  they  are  not,  therefore,  as  to 
each  otiher.  fellow  serranta.  In  such  cases 
the  one  whose  dnty  it  Is  to  provide  and  look 
after  the  safety  of  the  place  where  the  work 
Is  to  be  d<me  represents  the  master,  In  snch 
smse  tiiat  tbe  latter  Is  liable  for  his  ns^- 
gence.**  This  role  is  snpported  by  Ford  v. 
ElaUroBd  Co.,  110  Mass.  240.  and  Railroad  Oo. 
V.  Herbert.  U6  U.  S.  653, 6  Sap.  Ct  Rep.  680, 
wblcb  were  dted  and  approved  In  the  above 
case,  nils  role  Is  bat  the  reiteration  of  the 
principle  laid  down  In  Tan  Dusen  v.  Lettel* 
tier.  78  lUdL  482,  44  N.  W.  Rep.  S72;  Moi^ 
ton  T.  Railroad  Ca.  61  Mich.  423,  46  N.  W. 

111,— and  has  since  been  followed  In 
Vox.  V.  Iron  Co..  89  Mich.  387.  60  N.  W. 
Rep.  872;  Ashman  v.  Railroad  Co.,  (Mich.) 
51  N.  W.  Rep.  646.  Here  McDongal  was  the 
foreman  of  the  miU,  and  according  to  the  evi- 
dence In  the  case  it  was  his  dnty  to  have 
&XBd  this  covering  over  the  gears,  if  It  was 
oat  of  repair,  as  that  duty  was  delegated  to 
blm  the  nmster.  If  the  ptalntltTs  testi- 
mony ts  troe,  he  agreed  to  do  so,  and  by 
reason  of  sw^  pnmdse  the  plalntlfl  oonttnued 
In  the  servioa 

But  one  oOier  potait  need  be  notlcf>d.  It  Is 
claimed  that  the  court  fidled  to  Instmct  the 
Jury  that  it  was  for  them  to  say  whether 
the  omlsrion  to  put  a  board  In  front  of  the 
gears  was  such  a  defect  In  ordinary  repairs 
that  none  but  a  reckless  servant,  entirely 
careless  of  Ills  safety,  would  have  worked 
near  the  gears  without  their  being  covered. 
We  think  this  question  was  fully  covered 
by  the  general  charge,  so  far  as  the  defend- 
ant had  a  right  to  the  Instruction. 

Several  other  questions  are  raised,  which 
wHl  not  be  dlscnssed,  but  which  have  been 
carefully  examines!  and  are  overruled.  A 
Mr  trial  has  been  had,  and  the  questions  In- 
volved folrly  submitted. 

Judgment  must  be  affirmed,  with  costs. 

ORANT,  J.,  did  not  ait  The  other  Justices 
eoncarred. 


STBRLINO  V.  CALLAHAN. 
<8iiprenie  Gout  of  Michigan.    Feb.  8,  ISStt.) 
O&ua  OP  Liqcoa  to  Minor— Civu.  Damaoss— 

ImTBUOTIOXS. 

1.  b  an  aetlOD  by  a  trnthw  under  the  Itqwr 
laws  for  selling  lutoxicatiQK  liquor  to  a  minor 
■on,  where  there  wan  ample  testimonr.  aalde 
frtRD  that  at  the  mlaor,  to  suppc»t  tue  eont" 
•lafnt.  it  was  «ior  to  cha^  that,  if  the  Jury 
discredited  the  minor,  the  verdict  must  be  for 
dflfenSant 

2.  It  is  tanpr^er  tat  the  trial  Judge  to  tetet 


to  a  witness'  testlmeny  la  sea^ng  twms.  and 
to  pass  such  crltidsms  tharson  as  are  eslen* 
lated  to  impress  the  Jmy  with  his  own  views  of 

the  facts. 

3.  3  How.  St.  S  2283e3,  ivovlde  that  eTery 
penoD  who  shall  fomlBh  Intoxicatins  liquors  to 
any  minw,  and  evny  persoo  who  shall  permit 
any  auch  Uauor  to  be  sold,  famished,  or  given 
to.  w  to  be  drank  by,  any  snch  minor,  in  bis  or 
hep  lesidenee  «r  salom,  shall  be  liable  for  both 
actual  and  eremplary  damages  therefor  to  the 
father  of  such  minor,  field,  ia  an  action  by  a 
father  for  fumlshlng  liquor  to  his  minor  son, 
that  It  was  error  to  diai^  the  Jury  that  it  Is 
not  sufficient  for  plaintiff  to  show  the  mere  ftir- 
niahinE  of  the  liquor  to  his  son,  but  that  sach 
fumlsning  mnst  be  \a  such  quantities,  and  un- 
der BQch  circamstancea,  that  the  Jury  may 
faixij  Infer  that  plaintiff  was  actually  damaged, 

4.  Where  the  Jury  apparently  accepted  and 
acted  Qpon  an  errtmeous  Instruction,  given  by 
the  trial  Judge  on  his  own  motion,  it  was  none 
the  less  damaging  error  becanse  aecompanled 
by  an  <»podng  Instruction,  given  on  reqaest  of 
one  of  tne  parties. 

Error  to  drcolt  ooort,  Wayne  ooonty; 
Henry  N.  BrevoMt,  Judge. 

Actlfm  by  Houy  0.  Steriing  against  Robert 
O.  Callahan.  Jndgm^t  for  def^idanL  Flalnr 
tUC  brings  eiTor.  Reversed. 

Henry  M.  Oheever,  for  appellant  Ralidi 
Ph^ps^  Jr.,  and  WBllam  B.  Jaokstm.  tot  ap- 

MONTGOMBRY,  J.  The  plaintiff  sued  to 
recover  damages  caused  by  a  sale  of  liquors 
to  his  minor  son,  and  produced,  as  witnesses 
to  prove  tbe  sales  and  Intoxication  of  the 
son,  Robert  Miller  and  Fred  White  and  the 
son  himself.  The  teetiinony  need  not  be  set 
ont  at  length.  Suffice  It  to  say  ^t  each 
of  the  three  witnesses  gave  evidence  tending 
to  support  Oie  aUegatlons  contained  In  tiie 
declaration. 

The  circuit  Judge  charged  the  Jnry,  in  part, 
as  follows:  "Xow,  gentlemen,  without  refer- 
ring to  any  part  of  the  evidence,  X  leave  the 
matter  wholly  to  you.  It  Is  for  you  to  say 
under  all  drcumstanoes,  has  this  plaintiff 
made  a  case  by  preponderance  of  evidence? 
That  Is  to  say,  If  you  do  not  believe  the  evi- 
dence of  this  boy,  your  vwdtct  will  be  for 
the  defendsnt  And  rl^t  here  let  me  tell 
you  that  If  tiie  witness  faldfles  his  testimony 
you  have  the  right  to  disregard  all  of  It 
Yon  have  seen  him;  you  have  heard  the 
manner  in  which  he  has  spoken  to  you,  and 
seen  the  manner  In  which  he  has  acted.  He 
t(^d  us  here  that  he  wanted  to  be  one  of  the 
boys.  Does  that  mean  he  wanted  to  be  a 
loafer,  a  rounder,  a  bhickguard.  and  a  thief, 
or  what  does  It  mean?  I  leave  It  for  you  to 
say.  The  manner  In  which  be  has  given  his 
testimony,  and  the  manner  In  which  he  has 
acted,  that  yoa  have  a  right  to  pass  upon  and 
critldsa"  Another  portion  of  the  charge  Is 
as  ft^ows:  "Now,  as  I  said  before,  do  you 
believe  his  testimony?  Did  he  buy  Hils  liq- 
uor from  Callahan,  that  hi*  mother  said 
started  blm  on  his  career  downvrard?  Be- 
cause, gentlemen,  if  he  did  not  buy  any  Hq- 
oor  there,  or  If  he  did  not  buy  liquor  enough 
that  it  might  be  so  connected  wkh  and 
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effecttTe  in  cansliig  actual  Iobb  to  plolntifiti 
he  cannot  recover.  It  is  not  STifflctent  for 
plaintiff  to  show  the  mere  furnishing  of 
Intoxicating  liquor  to  his  minor  son  to  en- 
title him  to  recover,  but  such  fumlsliin^r  must 
be  in  such  quantities,  and  under  such  clr- 
cimistances,  that  the  jury  can  fairly  Infer 
tliiit  plaintiff  was  actually  damaged  thereby/' 
In  another  part  of  the  charge  a  request  of 
plaintiff  was  given,  as  folloT*-s:  "If  you  find 
that  the  boy  drank  liquor,  beer,  or  -whisky  In 
defendant's  saloon,  (that  is  what  I  have  al- 
ready said  to  you,)  and  that  the  same  was 
there  fumidied  by  him  or  his  barkeeper,  the 
plaintiff  Is  entitled  to  recover  the  sum  of  at 
least  $50." 

It  is  apparent  from  the  reading  of  this 
charge  that  it  cannot  be  sustained  as  law. 

1.  There  was  ample  testimony,  aside  trom 
that  of  the  son,  to  support  the  avei-ments 
of  the  declaration.  It  was  therefore  error  to 
charge  that,  if  the  jury  discredited  the  son, 
the  verdict  must  be  for  the  defendant. 

2.  It  was  also  eminently  unftiir  to  the  plain- 
tiff for  the  circuit  judge  to  refer  to  this 
yoimg  man's  testimony  la  such  scathing 
terms  as  he  saw  fit  to  employ.  Counsel  rep- 
resenting pai-tles  can  be  usually  safely 
trusted  to  pass  such  criticisms  upon  wit- 
nesses as  the  occasion  demands,  and  the 
circuit  judge  should  avoid  anything  calcu- 
lated, to  Impress  the  jury  with  his  own  views 
as  to  the  facts.  Wright  v.  Towle.  67  Mich. 
255,  34  N.  W.  Bep.  578;  Railroad  Co.  v. 
Kirkwood,  45  Mich.  51,  7  N.  AV.  Kep.  200; 
Luvejoy  r.  Mtchela,  88  Mich.  16.  40  N.  W. 
Rep.  901. 

3.  The  court  was  also  in  eii'or  in  chargtnj! 
that  It  Is  not  sufficient  for  plaintiff  to  show 
the  mere  furnishing  of  Intoxicating  liquors  to 
his  minor  son  to  entitle  him  to  recover,  but 
that  such  furnishing  must  be  la  such  quan- 
tities, and  under  such  clrcmnstances,  thot 
the  jury  can  fairly  infer  that  the  plaintiff 
was  actually  damaged.  This  Instruction  Is 
directly  in  the  face  of  the  statute.'  3  How. 
St  §  2283e3.  See,  also,  Thelaea  T.  Johns,  72 
Mich.  286,  40  N.  W.  Bep.  727.  As  the  jury 
apparently  accepted  and  acted  upon  this  in- 
struction of  the  circuit  Judge,  given  on  his 
own  motion,  it  w^as  none  the  less  damaging 
error  that  such  instructloa  was  accompa- 
nied by  an  opposing  Instruction,  given  on 
reqnest  of  one  of  the  parties. 


•3  How.  at.  I  228.^0.'?.  "Sec.  20.  Every  pei^ 
SOD  who  shall   •   •   •   sell,  givp.  nt  famish 

•  •    •    any  iotoxicatlnii     •    •    •  UquorH 

•  •  •  to  any  luiuor,  and  every  person  who 
shall  •  •  •  Dermit  or  allow  any  naoh  liquor, 
ntler.  wine,  or  beverafn?  to  be  sold,  furniRtied, 
or  given  to,  or  to  be  drank  by,  any  such  minor, 
in  his  or  her  residence,  store,  nhop,  saluou,  res- 
taurant, barroom,  or  place  of  business  where 
such  liquors  or  beverages  are  kept,  furnished,  or 
sold,  snail,  in  addition  to  alt  other  penalties 
provided  therefor  by  this  act,  be  liable  for  both 
actoal  and  ezempliLry  ilnmages  therefor  to  the 
father  *  *  *  m  such  sum,  not  less  than 
fifty  (lollnm  in  each  caae,  as  the  court  or  jury 
BuU  jateruihw." 


The  otlier  qoestlfms  presented  on  die  rec- 
ord are  not  likely  to  arise  again.  The  judg- 
ment will  be  reversed,  with  ooftts,  and  a 
new  trial  ordered.  The  other  jtuttoea  ooi^ 

oarred. 


NORTHER?f  PINE-LAND  CO.  T.  BIGE- 

LOW  et  al. 
(Supreme  Court  of  Wlaconsin.  Jan.  31,  1803.> 

RlPAUIAN-  OWXBBS— BOUNDAUIK*  OF  HOLDINQS  IM 

Shallow  Waters  or  Navigable  Bat  —  How 
Determined— OiNTKACT . 

1.  The  rule  to  determine  the  division  line 
betwe<^u  adjoining  holitiut(«  iit  the  kImIIow 
waters  of  a  navigable  bay,  of  owners  of  land 
bonlerinir  thereon,  and  located  on  a  cove,  is  111 
to  iiipnsnTe  tho  whole  extent  of  the  shore  Hue. 
ami  compute  how  many  rods,  yards,  or  feet 
each  riparian  proprietor  owns  thereon;  <2)  to 
divide  the  navigable  water  line  into  as  mauy 
equal  parts  as  such  shore  line  contains  rod^. 
yards,  or  feet,  and  then  appropriate  to  each 
proprietor  as  many  of  such  parts  of  such  nav>- 
fiable  water  line  as  he  owns  rods,  yards,  or 
fi'pt  of  the  shop"  'i"P:  and  (S)  to  dm  ,v  h  lin*'  fr  >m 
the  point  of  division  on  the  shore  line  to  the 
point  thus  determined  a*  the  point  of  diviuon 
on  the  navigable  water  line.  Orton,  J.,  dissent- 
ing. 

2.  Where  the  navigable  water  line  and  the 
shore  line  are  elongated  by  deep  indentations 
and  sharp  projections,  the  meander  line,  ss  lo- 
cated by  the  goveninient  survey,  and  the  actual 
naviimble  water  line,  should  be  discardeil.  and 
the  ffenetai  available  shore  line  and  the  pcen- 
eral  trend  of  the  navigable  water  line  adopted. 
Orton,  J.,  diRsenting. 

3.  An  unauthorized  agreement  by  thp  les- 
sees of  one  riparian  owner  with  the  adjoining 
riparian  owner  as  to  the  division  line  between 
the  holdings  In  the  shallow  waters  of  a  naviga- 
ble bay  is  void. 

Appeal  from  circuit  court,  Bayfield  oounty; 

J.  K.  Faiish,  Judge. 

Action  by  the  Northern  Fine-Land  Coiu- 
pany  against  A.  A.  Bigelow  &  Co.  to  deter- 
mine the  riparian  botmdary  or  division  Ud>' 
between  the  holdings  of  plalntifl  und  defend- 
ants In  the  shallow  waters  of  Choquamegon 
bay.  Lake  Superior.  From  the  judgmeat 
establishing  such  line,  defendants  appeal. 
Reversed. 

The  other  facts  fully  appear  In  the  fbUow- 
Ing  statement  by  CASSODAY,  J.: 

The  complaint  alleges,  In  efft^t,  tliat  the 
plaintiff  Is  the  owner  in  fee  of  a  stjlp  of  land 
of  about  1,200  feet  frontage  oa  Chequamegon 
bay,  on  Lake  Superior,  and  being  between 
said  bay  and  the  Chicago,  St  Paul,  Minneap- 
olis &  Omaha  Railroad  Company,  and  bounded 
northeasterly  by  the  section  line  t>etween  sec- 
tions 5  and  6,  and  southwesterly  by  a  line  par- 
allel to  It,all  being  in  Washburn,  Bayfield  coun- 
ty, Wis.;  that  the  defendants  are  the  owners  In 
fee  of  a  similar  strip  of  land,  joining  It  on 
the  northeast,  and  having  a  frontage  on  sold 
bay  of  about  1,200  feet  and  being  between 
said  bay  and  said  railroad,  and  bounded  on 
the  west  by  said  section  lincv  and  on  tlie 
east  by  a  line  parall^  to  It;  that  the  plaintiff 
nod  defendants  each  have  and  operate  larffo 
and  expensive  mills  on  their  respective,  par- 
cels of  land,  and  etudk  have  ooutrncted,  and 
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now  malntttln.  a  dock  extending  from  their 
nspeotlTe  parcels  of  land  Into  the  waters  of 
mm  bay,  to  the  narlgAble  iwrtlon  titereof,— 
that  is  to  my,  wtiere  tibe  eame  is  16  feet  In 
depth,— In  aid  of  narlgatioa,  tor  the  purpose 
of  storing  thereon,  and  diipplng  therefrom 
by  water,  the  Inmber  manufactured  by  said 
mills  respeotlT^;  that  the  dUectkms  of  said 
docks,  so  projeothig  Into  the  water,  are  shcnrn 
by  the  maps  annexed;  that  said  mills  are 
respecHrely  sttnated  on  the  tndentation  of 
said  b&y,  about  on*  mile  tn  depth,  and  faav- 
Ing  a  shore  line  of  aboot  nMe  miles  In  length, 
the  curvatoze  of  the  shore  at  said  Indentn- 
Uon  being  In  general  Mgbt  and  regular,  as 
shown  by  the  map  In  erldenee;  that  said 
lands  of  the  respecttve  parties  are  Indispen- 
sable to  their  respeotlve  mills,  and  are  Tata- 
able  chiefly  beeanse  Ihey  border  on  the  wa* 
ters  of  sold  bay,  and  afford  pUtng,  storage, 
shipping,  boomage,  and  dotage  faculties 
for  said  sawmills;  that  the  defendants  are 
eoerooGhkig  on  the  water  frontage  of  the 
I^alntlff,  and  upon  Its  rtparlan  rl^ts;  and 
It  denaaiids  ]adgm«kt  fixing  the  r^rlon 
bondary  Hne  between  said  parcels  of  land, 
front  the  shore  to  naTlgable  water  In  front 
thereof.  The  answer  oooslBtB  of  admissions, 
aad  ooonter  aUeg&tlDDa,  At  the 
dose  of  the  trtal  the  ooort  found,  as  matters 
of  fact.  In  effect,  that  (he  allegations  of  the 
eomplalnt  are  all  true;  that  in  1886  Rood  ft 
Uaxw^  entMed  Into  the  possession  of  the 
tends  of  the  plaintiff  ander  a  ten-year  lease 
from  the  pUntflf;  and  built  the  sawmill  and 
Aooha  wm  shnated  thereon  hi  1BS7;  tiiat  the 
defendants  etalmed  that  the  boundary  line 
between  Ituir  property  and  the  plaintifrs 
was  said  section  hne  extended  Into  the  lake; 
ttat  In  Jaaoaiy,  188T,  Bood  St  Uaxwdl,  de- 
Hrlng  to  get  240  feet  of  the  flrontage  east  of 
said  section  line,  so  that  they  oould  hare  room 
to  locate  their  mill,  agreed  with  the  Oettuid- 
ants  that  in  consideration  of  their  allowing 
tti*  defendants  to  ran  their  logging  railroad 
Ouoosh  said  land,  the  said  Bood  ft  Harwell 
should  have  the  water  prlTllege  so  desired, 
to  extendftnan  the  said  section  line  at  the 
*ore  hito  the  lake  1,000  feet;  that  In  put- 
MOice  of  said  agreement  defmdants  drove  a 
row  of  piles  on  said  line  out  a  dlstanoe  of 
1,000  fee*,  and  for  which  Hood  ft  Maxwell 
agreed  to  pay  one  half  the  expense;  that  the 
Sua  <KL  which  said  pHea  were  so  driven  Is 
mariced  on  the  map  "Defendants'  Line;" 
Ourt  tlie  plQlntUTs  agent  at  Washbnm  was, 
by  one  of  the  d^mdanta,  informed  of  sufli 
agre^ent;  that  the  d^eikdants  bnilt  their 
^oekm  wUhont  ootuDttlng  the  plabitlfl;  that 
0te  town-site  eompany  of  whom  the  defend- 
sPDts  purchased  the  property  where  said  docks 
were  bidlt  had  informed  the  defendants  that 
the  tmundazy  Hne  run  with  the  section  Hne; 
that  before  the  eommencement  of  this  action 
Bood  ft  Maxwell  assigned  their  Intttest  In 
said  lease  to  the  Northern  National  Bank,  by 
■chattel  mortgage,  and  the  bank  sold  the  same 
to  Cook,  Orlggs  &  Bontln,  and  they  trans- 
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f  erred  the  same  to  the  pUlntlfl;  that  Exhibit 
B,  attached,  gives  the  general  contour  of  the 
b^;  that  Exhibit  X,  attached.  Is  a  map  made 
by  the  agre^nent  of  the  parties  under  the 
direction  of  the  court,  and  shows  the  meander 
Hne  of  the  government  survey  of  the  shore 
of  that  porllcHi  of  the  bay  In  question,  and 
designates  the  same  by  the  letters.  A,  B,  G, 
and  also  the  line  of  navigable  water  in  front 
thereof, and  designateethesameby theletterg, 
D,  E,  F,  and,  for  the  purposes  of  the  decision, 
considers  the  waters  between  the  two  lines  as 
"a  cove;"  and  said  Map  X  also  gives  the  situa- 
tion of  the  lands  of  the  respective  parties  to 
the  bay,  and  to  each  other,  and  the  general 
condition  and  sltoatlon  of  the  land  and  water, 
as  referred  to  In  the  opinion.  And  as  con- 
(dusloos  of  law  the  court  found,  tn  effect, 
that  the  boundary  Hne  between  the  re^peo- 
tiva  parties,  so  far  as  their  riparian  rights 
are  concerned,  is  as  follows:  Beginning  at 
the  point  where  the  section  line  between  said 
■actions  intersects  the  meander  Una  of  the 
waters  of  the  bay;  from  th«ice  south.  39  de- 
grees snd  28  minutes  east,  2,472.8  feet,  as 
Indicated  on  Map  X  by  Une,  B,  E;  that  the 
dock  of  the  defendants  cncTDaehes  on  the 
riparian  rl^ts  of  the  plaintlfl;  that  the  said 
verbal  agreement  between  Rood  ft  Maxwell 
and  the  defendants  it  vcdd,  and  not  binding 
on  the  plaintiff;  that  the  plaintiff  Is  entitled 
to  Judgment  in  accordance  with  this  finding, 
and  the  agreement  of  the  parties  fixing  the 
boundary  Une  between  them;  and  for  the 
removal  of  m>  much  of  defendants'  doOk  as 
encroaches  oa  the  ptalntUTs  ripaziaa  rigbts, 
bat  without  damages  or  costs,  esoept  one 
half  the  clerk's  fees  and  state  tax.  From 
Qie  Judgment  entered  thereon  the  defendants 
bring  this  appeal 

T<»npkbiB  ft  Bf  errlll,  fbr  appeOanta  J.  J. 
Miles  and  J.  J.  Jenkins,  for  reapond^it 

OAfiSODAT,  J.,  (after  stating  the  tscta) 
It  appears  from  the  map.  Exhibit  X,  consti- 
tuting a  port  at  the  findings  herein,  as  men- 
tioned in  the  foregfrfng  statenAnt,  that  the 
point  of  intersection  of  the  Une  between  sec- 
tions S  and  6  and  the  meander  line  of  the 
government  survey  of  the  shore  of  the  bay 
is  thereon  dedgnated  as  B;  that  8,745  feet 
northeasteriy  from  the  said  point,  B,  along 
said  meander  Une,  Is  a  headland  projecting 
Bllghtly  Into  the  bay,  and  deslgmited  there- 
on as  G;  that  9,768  feet  southwesterly  from 
the  said  point,  B,  along  said  meander  Une, 
Is  another  headland,  projecting  sll^tly  into 
the  bay,  and  designated  thereon  as  A;  that 
the  said  meander  Une,  A,  B,  C,  is  18,613  feet 
in  length,  and,  although  Irregular,  is  never- 
theless qtf  te  similar  to  the  arc  of  a  circle. 
It  further  appears  from  said  map  and  said 
findings  that  navigable  water,  16  feet  deep. 
Is  reached  at  a  point  designated  thereon  as 
F,  600  feet  from  the  said  point,  A,  oa  a 
line  south,  77  degrees  east,  and  which  line  Is 
about  perpendicular  to  tiie  tr^id  of  the  shore 
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at  A  In  both  directlona,— that  !■  to  say,  an 
equal  division  of  the  an^le  made  the 
change  of  the  shore  at  that  point;  tba.t  navi- 
gable water,  16  feet  deep,  Is  reached  at  a 
point  designated  thereon  as  D,  920  feet  from 
the  said  point,  O,  on  a  line  south,  26  degrees 
east,  and  which  line  bears  the  same  relation 
to  the  shore  at  O  that  the  line.  A,  F.  does  at 
the  shore  at  A;  that  the  line  of  navigable 
water,  16  feet  deep,  from  I)  to  F,  is  12,206 
feet  in  length,  and  la  irregular  In  its  course, 
and  almost  constantly  varying  In  distance 
from  said  meander  shore  line.  A,  B,  O;  that 
said  line  of  navigable  water,  at  the  point 
designated  &ereon  as  B,  la  8,823  feet  from 
■aid  F.  and  3,883  from  said  D,  along  said 
navigable  water  line,  and  Is  2,472  feet  dis- 
tant from  the  said  point,  B,  which  line,  B, 
E,  constitutes  the  division  line  between  the 
parties  hereto,  sa  foond  by  the  trial  court, 
and  mentioned  in  the  foregoing  statement; 
that  the  point,  B,  was  aacertalned  by  the 
following  proportion*  to  wit:  The  whole 
length  of  the  meander  shore  Une,  A,  B,  O, 
Is  to  the  wh(de  length  of  the  navigable  water 
line,  D,  E,  F,  as  the  length  of  the  meander 
shore  Une,  B,  O,  Is  to  the  length  of  the  navi- 
gable water  Une,  D,  B.  Such  is  the  division 
Une  between  these  adjoining  riparian  owners 
from  the  shore  to  the  navigable  water  of  the 
bay,  and  the  method  by  which  the  same  was 
ascertained  by  the  trial  court.  The  correct- 
ness of  such  division  line  is  challenged  by 
counsel  for  the  appellants.  The  great  extent 
of  the  state's  frontage  upon  the  waters  of 
Lakes  Saperlor  and  Michigan,  and  other  wa^ 
ters,  makes  the  question  presented  of  great 
Importance. 

In  Cohn  v.  Boom  Co.,  47  Wis.,  322,  2  N. 
W.  Rep.  546,  It  Is  said  by  Ryan,  C.  J.,  speak- 
ing for  the  whole  court,  "tb&t  It  is  settled  In 
this  state  that  a  riparian  owner  on  naviga- 
ble water  may  construct  In  front  of  his  land, 
In  shoal  water,  proper  wharves,  pieni,  and 
booms  in  aid  of  navigation,  at  his  peril  of  ob- 
structing it,  &r  enough  to  reach  actually 
navigable  water.  This  Is  properly  a  riparian 
right,  restinf  on  title  to  the  bank,  and  not 
npon  title  to  the  soil  under  the  water.  It  is 
a  private  right,  however,  resting.  In  the  ab- 
sence of  prohibition,  npon  a  passive  or  Im- 
pUed  Ucense  by  the  public.  Is  subordinate  to 
the  pubUc  use,  and  may  be  regulated  or  pro- 
hibited by  law."  Such  Is  undoubtedly  the 
settled  rule  of  law  In  this  state.  J.  S.  Keator 
Lumber  Co.  T.  Bt  Croix  Boom  Corp.,  72 
Wis.  82,  38  N.  W.  Rep.  629.  This  being  so, 
[t  necessarily  follows  that  the  parties  to  this 
action,  as  riparian  owners,  have  the  rlg^t.  In 
aid  of  navigation,  to  construct,  from  tb^ 
respective  shores  to  the  line  of  navigable 
water,  docks,  wharves,  piers,  etc.;  and  hence 
the  Important  question  for  determination  Is 
the  location  of  the  lines  upon  which  such 
riparian  owners,  respectlvdy,  may  of  right 
thus  reach  snch  navigable  water.  Where  the 
general  coarse  of  the  shore  is  a  strali^t  line, 
or  approximates  a  straight  line,  and  tiie 


division  lines  between  cotermlnoos  riparian 
owners  are  at  right  angles  with  the  Blu»e. 
there  would  seem  to  be  no  dlfUculty  in  reach- 
ing the  navigable  water  by  straight  parallel 
lines;  but  where  there  Is  much  diversity 
and  irregularis  In  the  shore  Une  the  diffi- 
culty of  "'fffc^"g  a  Jnst  division  Is  Increased, 
and  the  adherence  to  a  imiversal  role  ren- 
dered Impoflsibla  Where  the  general  course 
of  the  shore  line  te  much  curved,  dther  out- 
wardly or  Inwardly,  the  boundary  lines  with- 
in which  the  riparian  owner  is  required  to 
confine  himself  In  reaching  the  navigable 
water  must  neceaaarily  be  either  diverg^t 
or  convergent,  according  as  the  navigable 
water  line  is  longer  or  shorter  than  the 
shore  line.  The  general  ntle  early  adopted 
in  Massachusetts,  and  since  adhered  to,  was 
borrowed  from  the  dvU  law,  and  is  to  the  ef- 
fect: (1)  To  measnre  the  whole  extent  of 
the  ancient  bank  or  line  of  the  river,  and 
compute  how  many  rods,  yards,  or  feet  each 
riparian  proprietor  owned  on  the  river  Une; 
(2)  to  divide  the  newly-formed  bank  or  river 
Une  into  as  many  equal  parts  a*  sndh  shore 
line  contained  rods,  yards,  or  feet,  and  then 
to  appropriate  to  each  proprietor  as  many  of 
such  parts  of  such  new  river  line  as  he 
owned  rods,  yards,  or  feet  on  die  old;  and 
then,  to  complete  the  division,  lines  are  to 
be  drawn  from  tlie  p<dnt0  at  which  the  pro- 
prietors, respectively,  bounded  on  the  old,  to 
the  points  thus  determined  aa  the  p<dnt8  of 
division  on  the  newly-formed,  shore.  Deer- 
field  V.  Arms,  17  Pick.  46.  46.  In  stating  the 
rule,  Shaw,  O.  J.,  there  indicates  that  It  may 
perhaps  require  modification  under  i»rtlcu- 
lor  drcumstances,  as.  for  instance,  where 
such  lines  happen  to  be  elongated  by  de^ 
Indentations  or  sharp  projections,  and  then 
the  general  line  on^^t  to  be  taken,  instead 
of  the  actual  line.  "In  such  case  it  should 
be  reduced,  by  an  equitable  and  Judldotu 
estimate,  to  the  general  available  line  of  the 
land  upon  the  river."  Rust  v.  Mill  Corp.,  6 
Pick.  158;  Sparhawk  v.  Bullard,  1  Uetc. 
(Mass.)  96;  Trustees  t.  Dickinson,  9  Gush. 
552;  Wonson  v.  Wonson,  14  Alten,  84,  85. 
That  rule  is  expressly  sancticmed  by  the 
highest  courts  of  the  United  States,  New 
York,  and  Michigan.  Johnston  v.  Jones,  1 
Black,  222,  223;  Id.,  18  How.  ISO;  O'Donn^ 
V.  Kelsey,  10  N.  Y.  415;  Lumber  Co. 
Peten,  87  BiOch.  600.  507,  49  N.  W.  Rep.  917. 
In  the  case  last  dted  the  rule  stated  was  ap- 
pUed  to  the  division  between  coterminous 
riparian  owners  of  lands  fronting  on  the 
waters  of  Oreen  bay.  In  Lake  Mldilgan, 
and  hence  that  case  Is  peculiarly  appUcable 
to  the  case  at  bar.  As  there  said  by  Ghamp- 
lin,  C.  J.,  speaking  for  the  court:  "  The  ob- 
ject to  be  kept  In  view  In  caaes  of  tills  Und 
is  to  secTUW  to  eadi  proprietor  access  to  navi- 
gable water,  and  an  equal  share  of  the  dodE- 
age  Une  at  navigable  water  In  proportion  to 
his  share  on  the  original  shore  line  of  the 
bay.  *  •  *  We  cannot  deal  with  Green 
1»7  as  we  would  with  the  rivers  In  this 
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state,  where  the  lines  are  to  be  drawn  at 
ri^t  azi^es  to  the  thread  of  the  Btream. 
The  rnlea  laid  down  for  the  boundaries  of 
owners  of  land  bordering  upon  the  ocean 
and  great  Inland  seas  are  more  proper  for 
the  disposition  of  the  case  before  ns." 

In  the  case  at  bar  the  trial  court  appar- 
ently attempted  to  fc^ow  the  general  rule 
Indicated,  tnit  erroneooslr,  as  we  think,  to<^ 
the  meander  line,  as  located  bj  the  govem- 
ment  sonrey,  as  the  shore  Une  of  the  bay. 
This  court  has  frequently  held,  in  effect, 
that  sach  meander  lines,  so  located,  are  not 
to  be  considered  In  determining  the  actual 
bomulariee  of  lots  sold  1^  the  government, 
as  bounded  upon  xtvers  or  other  naTlgabld 
waters,  nor  for  determining  the  respecttve 
rights  of  coterminous  riparian  owners  of 
lands  fronting  thereon.  Wooden-Ware  Oa 
T.  lAweon.  70  W1&  800,  86  N.  W.  Rep.  412; 
Whitney  t.  Lomber  Co.,  78  Wis.  47  N. 
W.  Bep.  426,  and  cases  dted  In  the  opinions; 
Etrerscm  t.  City  of  Waseca,  44  AOnn.  248, 
46  N.  W.  Rep.  405;  Gragin  t.  Powell,  128 
U.  &  691,  9  Sup.  Ot  Bep.  20S;  Jeffries  r. 
Land  Co.,  184  U.  8.  178,  10  Sop.  Ct  Rep. 
518.  Beaidee,  here  ttiere  appears  to  be  more 
OP  leas  deep  lndentatl<nt8  and  sharp  projeo- 
tlona,  and  hence  the  modified  rule  motioned 
should  be  applied,  and  the  general  trend  of 
the  actual  shore  line  from  one  of  the  head- 
lands mentioned,  to  the  other,  should  be 
taken  as  the  line  to  be  divided  into  feet.  In 
the  manner  adopted  by  the  trial  court;  and 
since  there  are  similar  Indentations  and  pro- 
jections tn  the  navigable  water  line,  D,  F, 
the  general  trend  of  the  actual  navigable 
water  line  should  be  taken  as  the  line  to  be 
divided  Into  as  many  parts  as  there  shall 
be  feet  tu  such  actual  shore  line,  and  each 
of  the  said  riparian  owners  will  be  entitled 
to  as  many  of  such  corresponding  parts  as 
there  may  be  feet  in  such  shore  line  on  his 
land.  The  pctots,  D  snd  F,  respectively,  are 
to  be  ascertained  In  substantially  the  manner 
adopted  by  the  trial  court 

The  verbal  agreMaent  between  Rood  A 
IfaxwoU  and  tiie  defendants  tn  respect  to 
the  line  between  them,  we  do  not  tbSnk  was 
binding  iq>on  the  plaintiff.  It  asumed  what 
was  then  supposed  by  them  to  be  the  true 
line,  bat  did  not  fix  it  as  the  true  line,  nor 
agree  upon  It  as  such.  There  was  at 
that  time  no  dispute  or  controversy  about 
the  aivl8l<m  line.  The  land  belonged  to  the 
plaintiff,  and  Rood  &  Maxwdl,  as  such  mere 
leasees,  had  no  an^ority  to  sell  or  give 
away  the  same,  nor  to  transfer  or  destroy 
the  plaintiff's  riparian  rights,  or  Its  true 
bcnmdaiy  Vne,  even  by  writing,  much  less  by 
mere  verbal  agreement  or  mere  revocable 
llomse;  snd  hence  the  trial  court  properly 
foond  such  verbal  agreement  to  be  void. 
The  Judgment  of  the  drcnlt  court  Is  re* 
versed,  snd  the  cause  Is  remanded  for  fnr- 
ther  proceedings  and  further  evidence,  and 
for  Judgment  fixing  and  establishing  the  di- 
vlslcB  Une  between  the  plaintiff  and  the  de- 


fendants from  tho  shore  to  the  navigable 
water,  as  Indicated  In  the  opinion,  and  In  ac- 
cordance with  the  written  stipulation  be- 
tween tiie  parties. 

ORTON,  J.,  (dissenting.)  I  most  respect- 
fully dissent  from  the  opiMon  of  the  court  In 
this  case.  It  seems  to  me  that  this  court 
has  adopted  the  rule,  for  the  division  of  the 
premises,  of  the  circuit  court  Preliminary 
to  the  only  and  real  question  In  the  case.  It 
may  be  ^d  that  Chequamegon  bay  la  a 
cove  or  bay  of  I^e  Superior.  "It  Is  a  sheet 
of  water  about  tea  miles  In  length,  varying 
to  width  from  six  miles  to  three,  and  navi- 
gable the  entire  length  and  breadth  thereof; 
It  being  a  part  of  Lske  Superior,  separated 
from  the  open  lake  by  a  long  Islsnd,  a  strip 
of  land  ten  mllee  In  length,  with  an  average 
width  of  about  sixty  rods,  said  bay  being 
connected  with  the  open  lake  by  two  chan- 
nels, each  of  which  is  two  or  three  miles  In 
width,  and  behig  a  part  of  Lake  Superior." 
Maps  have  been  exhibited,  showing  the  eon- 
tour  and  trend  of  the  shore  line  ot  the  re- 
spectlve  premises,  the  curvature  of  which  Is 
not  ver^  great  They  also  show  a  somewhat 
curved  and  Irregular  line,  llxcd  by  sound- 
ings and  survey,  as  the  line  of  navigability 
out  In  the  bay,  or  where  the  water  Is  16  feet 
In  depth.  On  each  of  the  premises  are  mlUs, 
and  the  dodcs  built  out  to  said  line  of  navl- 
gablllty  are  Indispensable  to  said  mlUs. 
These  docks  were  built  according  to  the 
win  of  eadi  proprietor,  without  regard  to 
any  fixed,  legal,  or  sdentlflc  line;  and  the 
do(^  of  the  defendant  appears  to  be  tend- 
ing, at  least  to  the  waters  opposite  the 
premises  of  the  plaintiff.  The  said  mill  sites 
are  situated  on  an  Indentation  of  the  bay 
about  <me  mile  In  depth,  and  having  a  diorc 
Une  of  about  ntoe  miles  In  length,  the  cnr 
vature  of  the  shore  of  said  indentation  be 
Ing,  In  general,  slight  and  regular.  By  what 
rule  or  theory  should  the  true  boundary  or 
division  Une  between  these  riparian  pro- 
prietors be  ascertained  or  fixed?  was  the 
question  before  the  learned  circuit  court, 
and  is  the  fjuestion  here  on  ttds  appeaL  Hie 
rule  adopted  the  drodt  court  Is  admit- 
ted to  have  been  the  rule  approved  tn  Waxt- 
son  T.  Wonaon.  14  AUoi.  71,  and  to  Lumber 
Co.  T.  Peters,  (MldL)  49  N.  W.  Bep.  917. 
Tills  last  case  is  more  like  the  present  one 
than  those  rating  to  flats  In  front  of  the 
shore  Itoe,  fbr  It  rdates  to  Grem  bay  as  a 
part  of  Lake  Michigan.  But  the  prtodple 
Is  the  same,  whether  appUed  to  alluvial  de- 
IMMtts,  the  current  of  rivws,  or  tite  Une  of 
navlgaUUty  la  b^ra  In  front  of  the  land.  It 
Is  snrprlalng  how  many  different  rules  have 
been  adopted  to  give  to  each  shore  proprie- 
tor his  proper  disre  to  the  waters  or  ripar 
rian  rights  to  trout  of  his  isnd.  It  would  not 
seem  to  make  any  difference  whether  the 
shore  Une  Is  about  a  cove  or  bay,  If  it  has 
considerable  curvature  or  Irregularity,  as 
m  tills  case.  The  Une  of  navlgabUity,  also, 
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ban  a  aomewhat  almUar  Irregularity.  The 
general  rule  adopted  In  tbe  above  oiaes,  and 
by  tbe  circuit  court  In  this  case,  Ut  stated  by 
the  learned  counsel  of  the  respondent  as 
follows:  "Where  the  shore  approximates  to 
a  straight  line,  the  flats  (or  waters  Inside 
the  line  of  navigability)  ore  divided  np 
among  the  coterminous  proprietors  by  lines 
perpendlcnlar  to  the  general  course  of  the 
shore;  but,  when  It  corres  or  bends,  two 
objects  are  kept  In  view,  namely,  to  give  to 
each  proprietor  a  fair  share  of  the  outward 
line  proportionate  to  the  shore  of  the  shore 
Une  owned  by  him."  The  rule  is  more  fuUy 
stated,  and  in  closer  application  to  this  case, 
in  Lumber  Co.  v.  Peters,  supra.  In  effect  as 
follows:  "To  determine  the  division  lines  be- 
tween separate  holdings  in  the  shallow  wa- 
ters of  a  navigable  bay.  of  owners  of  land 
bordering  thereon,  and  located  on  a  cove, 
from  the  extreme  potnta  of  the  cove  draw 
lines  at  right  angles  to  the  shore  or  meander 
lines  meeting  at  such  points,  bisect  tlie  an- 
gles formed  by  such  lines,  and  extend  the 
bisecting  lines  to  na%igable  water  In  deptiL 
The  points  thus  reached  wUl  be  the  head- 
lands of  the  cove.  Connect  the  headlands 
by  a  right  Une.  Divide  ibis  line  Into  as 
many  equal  parts  as  there  are  feet  In  the 
shore  line  between  the  two  points  of  the 
cove,  the  shore  line  being  divided  Into  parts 
of  a  foot  each.  The  proprietorship  of  the 
landowners  in  the  Inclosed  waters  is  shown 
by  straight  lines  connecting  the  correspond- 
ing points  of  division,  this  rule  being  based 
on  the  assumption  that  the  bisecting  lines 
will  reach  navigable  waters  before  they  in- 
tersect" It  will  be  seen  that  this  problem 
Is  complicated.  The  tendency  of  the  bisect- 
ing lines  is  towards  their  Intersection.  If 
the  navigable  line  (which  .i{)pears  to  be  ac- 
cepted as  being  direct  or  straight)  should  be 
Irregular,  and  at  some  places  mudi  further 
from  the  shore  line,  or  If,  by  bars  forming, 
It  should  be  extended  mu-:h  further  from 
the  shore  line,  the  bisecting  lines  might  in- 
tersect before  reaching  navigable  waters 
This  rule  would  seem  to  depend  upon  the 
curvature  of  the  shore  line  of  the  cove  or 
bay.  It  might  answer  to  Ox  the  dlviskm 
line  between  two  proprietors  on  that  Indenr 
tatlon;  but  may  not  the  lines  so  established 
conflict  with  those  to  be  established  by  tbe 
same  rule,  of  other  adjacent  proprietors, 
whose  shore  line  is  less  ciu*ved,  or  stralghter? 
It  may  be  that  I  do  not  sufficiently  under- 
stand this  role,  as  to  Its  practical  effect  in 
these  particulars.  The  court  says  in  tlie 
opinion  In  the  above  case:  "It  is  freely  ad- 
mitted that  this  rule  may  require  modifica- 
tion, under  particular  circumstances,  in  order 
to  secure  equal  Justice."  And  it  is  said  in 
Wonson  v.  Wonson,  supra:  "There  may 
doubtless  be  other  cases,  the  peculiar  dr- 
cumstances  of  which  may  require  a  niodlfl- 
catlon  of,  or  departure  from,  tbe  general 
role."  This  rule,  however,  seems  to  have 
been  adopted  in  many  cases  which  are  oot 


lated  in  notes  to  sections  193  and  IM  of 
Oonld  on  Waters.  I  mucA  prefer  the  rate 
laid  down  la  Tbomton  v.  Gncat,  10  R.  L 
477.  That  case  Involved  the  rights  at  two 
proprietors  on  a  navigable  river  In  tbe  war 
ters  in  front  of  &eir  respective  lands  to  the 
channel,  and  Is  closely  analogous  to  a  dml- 
lar  controversy  between  tiie  ownen  of  th* 
shore,  in  respect  to  tb^  riparian  rights  la 
the  waters  in  front  of  th^  lands  oat  to 
navigable  water.  In  tbat  case  tbo  shore 
was  very  Irr^^ila't  by  a  projecting  ro<^  and 
a  de^  curve  beycmd.  "The  rule  is  this: 
Draw  a  Une  along  the  main  channel  In  the 
direction  of  the  general  course  of  the  cur- 
rent In  front  of  the  two  estates^  and  from  tli* 
Une  so  drawn,  and  at  ri^t  angles  wltJi  it, 
draw  a  Une  to  meet  the  original  dlvlsloa 
line  on  the  shore."  The  court  says  tbat 
"this  rule  I9  not  unlike  the  rule  adopted  in 
aray  v.  Deluce,  6  GndL  9."  And  it  is  said 
by  the  court  In  Wonstm  t.  Wonson,  supra, 
(whUe  at  the  same  time  adopting  the  above 
complicated  zuleO  tbat  "the  dmple  and  nat- 
ural way  of  ascertaining  what  flats  oitt^Je 
ot  the  base  Une  are  to  be  oonsidered  as  be- 
longing to,  and  to  be  divided  among,  the 
estates  within  the  oove,  Is  to  draw  side  Une* 
at  each  end  of  the  base  Une,  and  at  rUdkt 
angles  with  It.  to  low-water  ntark,"  citing 
Gray  v.  Deluce,  sopra.  No  good  reason  la 
perceived  why  the  court  did  not  adopt  that 
"simple  and  natural  way,"  and  one  cwtaln 
tn  aU  cases,  Instead  ta  adopting  a  rale  anb- 
Ject  to  modification  onder  dlfleroit  circum* 
stances.  This  simple  rule  has  been  ad<H)ted 
m  Stoddiam  v.  Browning,  18  N.  J.  Bq.  8»1: 
Rush  T.  Jsx^saa.  24  GaL  808;  Ardoi  v.  Eer- 
mit,  Anth.  N.  P.  112;  Jones  v.  Lee.  77  Mich. 
36,  43  N.  W.  Rep.  8S5;  Bond  v.  WooL,  (N. 
O.)  12  S.  E.  Rep.  281;  Abom  v.  Siulth,  13 
R.  I.  370;  Manchester  t.  Iron  Wo  As.  13 
R.  L  355;  Brown  v.  Goddard,  Id.  7«;  llmer^ 
son  V.  Taylor.  9  Me.  42.  This  rule  Is  appUc*- 
hle  to  all  similar  cases,  without  reganl  to 
curved  or  Irregular  shore  Unes.  or  lines  ot 
navlgablUty,  and  it  is  so  simpl  i  as  not  to 
require  a  dlagnuu  to  midersfciBd  and  apply 
it  Xu  appUcatim  to  ttild  case  tlie  rule  la: 
Draw  a  line  along,  and  In  tbe  g«ieral  di- 
rection of,  the  ascertained  lute  of  navlga- 
bUlty  in  front  of  tbe  estates;  nnd  from  the 
Une  BO  drawn,  and  at  right  angles  wltii  it, 
draw  a  Une  to  meet  the  section  Une  betwem 
i«ecti<nis  fi  and  6,  at  the  pobit  whoce  it  cornea 
to  tbe  n-atw  Une  of  tbo  haf. 


UANKBL  V.  BBIiSOAMPBB  «t  at 

(Supreme  Court  ot  Wiscondn.  Jan.  31,  1888.) 

RaviBW  OS  Appei.l — WsiesT  (if  Bvidkxob — 
TssnBH— SorriciicscT  is  Eqcitt. 

1.  Where,  on  foreclosore  of  a  mortgage, 
tbe  qnesUiHi  is  whether  or  not  defendant  made 
a  valid  tender  of  the  mortjmge  debt,  a  fiading 
by  the  court  that  there  was  such  tender  win 
not  be  set  aside  on  appeal,  there  being  no  da* 
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flfded  pHpoDJenmw  of  crlde&ce  agmlnst  nefa 
finditut. 

2.  Where,  on  foreclosure  of  a  iiiortKa«e> 
defendant  pleads  a  tender  of  the  debt,  and  ae- 
■anda  a  courerunt-o  of  the  premiaee,  the  action 
b^g  Btrictlr  equitable  in  ita  nature,  the  tender  , 
la  suilicaent  If  defendant  offers  to  bring  the  ' 
money  into  conrt,  and  ia  ready  to  comply  with  i 
the  direction  of  the  ooart  la  regard  to  it;  Cir. 
Ct  Rale  16,  repairing  the  tom  tendered  to  ba 
paid  iuto  court  within  five  days  after  the  serv- 
ice of  the  pleading  alleging  t«ider,  applying  to 
aetfona  at  law  only.  Breitenbaeh  t.  Turner,  18 
Wis.  140,  foiloived. 

Appeal  from  circuit  oonrt.  Grant  eonnty; 
George  Clementsoo,  Judge. 

Actton  by  Anna  O.  Mankd  agalnat  Syl- 
vester B.  Betooampw  and  aaother  to  tore* 
doee  a  mortgage.  From  a  judgment  for  de- 
faidanta,  irtaJntiff  appeals.  Afflnned. 

The  other  facts  fully  appear  In  the  f<dloir* 
log  statement  by  FINNEY,  J.: 

This  was  an  aotkm  to  foreolose  an  eqot 
table  mortgage,  the  defendant  having  caused 
the  lands  deaoilbed  In  the  complaint  to  be 
c»nveyed  to  the  ptototjff  as  seoorlty  for  the 
loan  of  $600,  used  by  him  In  part  payment 
of  the  purchase  money  at  said  premises^  the 
appellant  having  executed  at  the  sanw  time 
an  axreemrait  to  oonTey  the  same  to  the  d^ 
f endant,  by  milBisieat  deed,  on  the  pHymttit 
of  Mid  sum  ef  |600,  and  Intwest,  as 
foOova:  9S0  <m  or  btfore  January  1.  1887; 
yiOO  on  or  before  January  1,  1888;  9100  on 
or  before  January  1,  1880;  $100  on  or  before 
January  1,  1800;  SlOO  oa  or  befive  Janitaiy 
1,  1801;  and  (ISO  on  or  before  Janaary  1, 
1802,— and  it  was  claimed  that  none  ot  the 
Installments  had  been  paid,  nor  any  tnterest 
stnoe  January  1,  1880.  Judgment  was  Af- 
manded  for  the  first  five  luetaamenw, 
anuwntlng  to  |4S0,  and  tnt«eet  from  Jaao- 
ary  1,  1880,  and  for  the  stun  of  yifiO.  tfie  r»- 
malning  instaUment  to  become  doc  January 
1,  1802.  The  defense  was  that  on  or  about 
the  81st  day  of  December,  1880,  the  defend- 
ant borrowed  the  amount  to  pay  off  the  en- 
tire sum  secured  by  the  deed  and  agreement, 
with  interest,  and  tendered  the  same  an  that 
day  to  the  plalnttfl  In  payment  ttiereo^ 
namely,  fdl2,  and  demanded  that  she  re- 
oelve  the  same,  and  convey  the  premises  to 
def  aidant,  but  tbe  plaintiff  refused  to  re- 
celre  It;  that  be  has  ever  rince  then  beca 
ready  and  willing  and  by  his  answer  offered 
to  pay  said  sum  to  the  plaintiff;  that  Ae  has 
during  an  that  time  refused  to  receive  St; 
and  that  he  has  dconanded  that  she  convey 
■Bid  pranlaes  to  him,  as  provided  In  the 
agreanent,  which  she  has  resCoaed  and  ne- 
glected to  do.  Judgmoit  was  demanded  that 
■be  be  adjudged  and  decreed  to  make*  ex.- 
eoate,  and  deliver  to  him  a  suffldent  deed 
oif  oonveyanoe,  etc,  and  tor  other  relief. 
I>ef  endant  testified,  among  other  things,  that 
the  ny^to  demand  of  Mm  tor  her 

money  (me  Friday  nigfat>  to  be  paid  be* 
fore  Monday  morning;  that  during  that 
time  he  got  it,  and  went  to  the  house, 
and  asked  them  if  they  would  take  the  sun- 


er  If  ttiey  got  It  an,  and  they  said,  *Voi* 
they  would  not.  "I  asked  If  tiiey  would  give 
me  a  deed.  Tliey  said,  "Na*  I  told  them 
that  the  contract  read,  *0n  or  before;'  and 
they  said  that  was  for  them  to  suy,  and 
not  me,  and  ahot  the  door  In  my  face."  Ob- 
jection on  the  part  of  the  plaintiff  was  made 
to  proving  any  tender  of  the  money,  on  the 
ground  that  if  made,  it  was  not  kept  good, 
the  defendant  having  failed  to  deposit  the 
money  in  oonrt,  and  serve  a  certificate  of 
deposit,  within  five  days  after  serving  the 
answer  setting  up  soeh  tender.  The  de- 
poeit  In  coort  was  made,  and  certlflcate 
thereof  served,  October  12th,  23  days  after 
service  of  answer.  The  oonit  overnilod  the 
objection,  and  witness  testified  that  he  took 
the  m«iey  to  the  home  of  plaintiff  In  a 
large  pocketbook,  opened  it,  took  out  the 
mooey.  and  said,  "  'Here  Is  $0^  I  tender  you 
in  paymost  of  what  I  owe  you  up  to  the 
present  time,  and  I  danand  a  deed  according 
to  the  owtract;*  and  they  said  they  would 
not  give  me  a  deed,  and  never  said  a  word 
about  taking  the  money  and  giving  me  a  re- 
oeApt.  Henry,  plalntifTs  son,  said,  Tou  can 
throw  the  money  here  <n  ttie  floor.'  I  said, 
*No;  I  don't  propose  to  do  that;*  and  I  told 
Item,  Tou  can  ^ve  me  a  deed,  and  take  the 
numey,**  and  I  says,  T  dont  propose  to  come 
here  any  more  about  It  Tou  can  give  the 
deed  to  BushneU  &  WatUns,  I  will  leave 
the  money  with  them.'  I  depodted  the 
numey  In  Meyer's  bunk  the  not  day,  and 
tcdd  them  at  the  time  that  tt  would  be  de- 
posited. They  said  they  would  take  what 
was  due,  but  not  any  more.  Mrs.  Mank^ 
didn't  have  mudtt  to  say.  She  claimed  she 
didn't  want  to  give  any  deed.  I  demanded 
the  deed  aooording  to  tiie  contract,  and  ten- 
dered the  money."  One  Blackburn  teetlfled 
on  the  part  of  defendant  as  to  what  occurred 
at  the  hooae  In  sobatsnoe  as  stated  by  de- 
fendant Testimony  was  given  to  shov  that 
Henry  Mankel,  plalntlirfl  son,  bad  attended 
to  business  for  the  family,  and  that  he  aft- 
erwards came  to  the  office  of  Mr.  WatUns 
about  the  matter,  who  was  acting  for  the 
defendant,  when  he  told  him  that  the  mon- 
ey was  in  the  bank,  and  that  he  could 
have  it  any  tlm^  and  urged  him  to  take  It; 
"that  he  said  he  would  take  it  if  it  was 
brought  out  to  the  house,  and  I  or  somebody 
else,  would  go  alcmg  and  draw  the  deed;" 
that  Watkius  then  ottenA  to  make  a  deed 
for  him  to  take  oat,  but  he  declined  to  do 
tt;  said  hta  mother  was  not  well;  and  he 
told  him  whMi  she  was  able  to  attend  to  It 
the  money  was  there  for  them.  "On  the  16th 
of  January  ho  told  me  tiiey  had  prepared  a 
deed,  and  would  receive  their  money  any 
time  tt  was  brought  out  to  the  house,"  and 
showed  a  deed  which  was  satisfaotorlly 
executed  that  <laj.  Wattlns  told  hbn  the 
money  was  at  the  bank,  and  offered  to  go 
out  and  get  it  He  would  not  do  so,  but  said 
the  money  nuut  go  out*there;  that  If  he 
tO(dc  tha  money  there,  Belscnmper  would 
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orow  orer  them;  and  tliat  be  must  eamB  to 
the  house  with  It  Heniy  Mankd  gare  a 
different  version  of  the  matter  In  relation  to 
the  tender,  saying  that  he  told  the  defoid- 
ant,  any  time  he  wonld  bring  a  man  down 
oompeteiit  to  make  a  deed,  he  would  aoo^t 
the  money,  and  make  the  deed,  or  when  bla 
mother  was  able  to  be  out.  He  aald  that, 
at  the  home,  be  told  him:  "If  you  bare 
got  all  the  money  we  will  take  yonr  money. 
We  will  glre  yoa  the  <dd  deed,  and  glTe 
yon  the  deed  that  Mrs.  Day  made,  and 
the  contract  That  ia  all  we  can  do  at 
the  present"  He  dnlmod  that  he  was 
not  authorized  to  receive  the  money  when 
Watklns  aald  he  had  it  at  the  bank;  that 
he  had  demanded  payment  of  what  waa 
du^  which  waa  all  that  he  had  a  Jigbt  to  de- 
mand. John  Mankel  also  testified  about  to 
the  same  effect  and  also  Anna  G.  Mankel,  the 
plaintiff.  The  court  fomid  that  on  Deoauber 
31.  1889,  the  full  amount  due  on  the  tion- 
tract  was  $042,  and  that  upon  that  day  the 
def^dant  at  the  reaUlenoe  of  plalntUC  ten- 
dorod  and  offered  to  pay  her  aald  amn,  which 
theplaJntlff  refoaed  toreceire;  thathe&fter- 
wards.  In  Lancaster,  by  his  attorney,  ottw- 
ed  to  pay  aald  amount  to  the  plalntUTs  son. 
who  acted  as  .her  agent  in  this  matter,  but 
he  refused  to  reoelTe  It;  that  said  sum,  aftw 
the  said  offer  of  payment  Dec^ber  Slat 
was  deposited  In  flie  bank  at  Lancaster,  sub- 
ject to  the  order  of  the  plaintiff,  and  had 
there  so  remained  until  the  commraioement 
of  tb»  action;  and  that  the  defoidant  had 
paid  the  same  Into  court  for  the  plaintiff; 
and,  as  condualonfl  of  law,  that  the  defend- 
ant should  pay  the  plaintiff.  In  addition  to 
said  $642  then  in  court,  the  farther  sum  of 
(42,  as  further  Interest  upon  said  contract 
and  that  the  plaintiff  should  lose  all  further 
biterest  which  would  and  has  aomied  there- 
on according  to  the  terms  aforesaid;  that  on 
Boch  payment,  the  defendant  to  be  entllled 
to  a  oonreyanoe  by  saflLclent  deed  of  the 
property  described,  and  neither  party  to 
reooTer  ooata.  but  each  to  pay  his  own,  and 
Judgment  was  rendwed  aooordlngly,  the  d»- 
f^idant  having  paid  to  the  addltifmal  9^ 
The  plaintiff  appealed. 

OlaA  ft  Ta^r,  for  appellant  BtuthnaU  A 
WatUns,  for  respondents. 

PINNBT,  J.,  (after  stating  the  facts.)  Tb» 
testimony  In  respect  to  the  tender  pleaded 
by  the  defendant  Is  somewhat  conflicting  in 
some  particulars,  but  the  circuit  court  found 
that  the  tender  was  pioTed.  and  that  the  de- 
fendant was  entitled.  In  consequenoe,  to  the 
relief  sou^t  by  his  conntwclaim.  It  Is  eer^ 
tain  that  th«e  ia  no  such  decided  pr^Km- 
deranbe  of  proof  of  evidence  against  the 
finding  on  any  material  point  as  would 
Justify  this  court  In  coming  to  any  different 
coacluslon,  in  view  of  the  fact  that  the  dr- 
colt  Judge  had  adjrantagea  for  testing  the 
credibility  of  title  vrltnesses  who  testified  tn 


open  court  on  the  trial  which  this  court  can- 
not possess.  It  is  evident  that  at  or  abont 
the  time  of  the  tendor,  the  plaintiff,  In  an 
angry  mood,  notified  the  defendant  that  un- 
less the  moneys  tli(>n  due  on  the  contract 
were  paid  by  the  fuiiuwlng  Monday  momin^p, 
an  action  would  be  brought  against  him, 
and.  Ml  application  of  the  defendant  he  waa 
Informed  that  the  plaintiff  would  not  take 
all  the  money  called  for  by  the  contract  but 
would  Insist  on  receiving  only  that  which 
had  already  become  due,  and  this  was  after 
the  defendant  had  made  a  loan  for  the  pur- 
pose of  paying  up  the  entire  sum  secured, 
with  Intneat  This  was  the  matter  In  dis- 
pute between  them.  He  desired  to  pay  all. 
and  she  Instated  that  die  would  receive  only 
a  part  of  the  moneys  secured.  The  contract 
gaye  the  defendant  the  right  to  make  pay- 
ment at  any  time  before  maturity.  Tender 
of  the  entire  amount  was  made  to  the  plain- 
tiff at  her  residence,  and  it  is  plain  from  the 
testimony  that  she  had  no  Intention  of  taking 
it  but  was  rather  actuated  1^  a  dlspodtion 
to  subject  fbB  defendant  to  difficulty  and  em- 
barrassment It  was  her  duty  at  that  time 
to  have  received  the  money,  and  to  have  ex- 
ecuted to  the  defendant  tiie  deed  of  convey- 
ance of  the  premises  In  question.  He  was 
under  no  obligation  to  have  taken  wltii  him 
a  notary  or  other  person  to  have  prepared 
the  deed.  The  tender  was  not  impaired  by 
the  fact  that  he  demanded  a  deed,  for  he 
did  not  Insist  upon  any  condition  except  such 
as  the  plaintiff  was  clearly  la  duty  bound  to 
perform  at  the  time  of  paymoit  by  the  con- 
tract She  was  notlfled  at  the  time  that  tlie 
money  would  be  deposited  in  the  bank  at 
Lancaster,  and  the  deposit  was  made  ac- 
cordingly. Sabseqa^Uy  ber  son  called  upon 
Mr.  WatUns,  la  whose  hands  the  defendant 
had  laft  the  matter,  at  Lancaster,  and  ex- 
hibited a  satlsftetory  deed  to  the  defendant, 
when  Mr.  Watklns  proposed  to  go  with  him 
to  ths  bank  and  get  the  money.  The  scm  de- 
clined to  do  this,  and  perhaps  denied  JOm 
authority  to  receive  It;  but  we  cannot  co&- 
sldOT  that  this  point  was  well  founded  In 
fact  or  raised  for  any  other  purpose  than 
to  embarrass  the  defendant  and  subject  him 
to  the  trouble  of  taking  the  money  out  to 
where  the  plaintiff  lived.  He  taislsted  that 
**the  money  must  go  out  there."  It  is  plain 
from  what  took  place  at  the  house,  from  his 
calling  apon  Mr.  WatUns  with  the  deed, 
and  from  all  the  tacts  and  cireumstancee  In 
the  case,  that  he  had  ample  authority  to  de- 
liver the  deed  and  to  receive  the  mon^. 
It  Is  certain  that  both  he  and  the  plalntlfl 
knew  very  well  that  they  could  get  the 
money  tendered  at  any  time  without  dlffl* 
culty,  upon  the  delivery  of  the  deed.  They 
knew  the  money  was  awaiting  her  accept- 
ance. Matters  were  suffered  to  remain  In 
this  condition  for  nearly  two  years  wlthoat 
bringing  an  action.  The  evidence  abundantly 
shows  that  there  was  cot  the  slightest  neces- 
sit7  for  bringing  it  and  it  seems  to  as  to 
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have  been  instltnted  through  an  imreasonable 
and  lltl^ons  spirit  After  tbe  action  was 
bronffht,  the  defendant  paid  the  money  ten- 
dered Into  court  for  the  plaintiff's  use,  and 
It  remained  then  until  the  decision  of  the 
cause. 

Tbe  only  real  question  In  the  case  Is 
whether  the  defendant,  by  falling  to  pay  the 
money  Into  court,  and  to  dellrer  a  certlflcate 
thereof,  within  five  days  after  Interposing 
his  counterclaim,  lost  the  benefit  of  his  ten- 
der, and  whether  the  case  Is  within  the  pro- 
visions of  role  16  of  the  circuit  court  rules, 
providing  for  tender  and  payment  of  money 
Into  court  The  counterclaim  is  In  the  na- 
ture of  an  action  for  redemption  of  the 
premlBea,  and  to  compel  a  c<HiTeyance  of 
the  legal  title,  a  tender  of  the  amount  due 
having  already  been  made.  It  Is  strictly  an 
equitable  action.  Had  the  mortgage  been 
In  form  a  legal  mortgage,  the  tender  would 
have  discharged  the  lien,  whether  kept  good 
or  not,  (Breitenbach  v.  Turner,  18  Wis.  140; 
Kortrigbt  T.  Oady.  21  N.  Y.  34S.)  and  evi- 
dently, In  equity,  entitled  the  defaidant  to 
the  oniTeyance  he  sought  In  Br^tenbach 
V.  Twraer,  supra,  It  was  held  tlut  In  equity, 
It  is  sufficient  for  the  party  re^rhig  on  a 
tender  to  offer  to  bring  the  money  Into 
court,  and  to  be  ready  to  comply  with  the 
direction  of  the  court  In  regard  to  It  It  Is 
objected  that  the  tender  tailed,  because  the 
money  was  not  paid  In,  and  certlflcate  de- 
livered, within  the  five  days  spedfled  by  the 
rule.  It  is  well  established  that  the  rules 
In  respect  to  tender  are  much  more  liberal 
and  flexible  In  equity  than  at  law.  It  was 
not  the  intention  In  adopting  the  nde  In 
question  to  modify  or  change  the  decisions 
which  had  th»etofore  been  made  by  the 
court  In  respect  to  traider  of  payment  and 
readiness  to  pay  In  equitable  actions.  The 
role  evidently  relates  to  legal  actions  on  In- 
stnunents  for  the  payment  of  money  only; 
that  Is  to  say,  where  the  recovery  of  it  Is 
the  sole  purpose  of  the  action,  so  that  the 
party  entitled  to  take  the  money  out  of  court 
may  do  so  as  of  right,  and  thus  terminate 
the  controversy.  In  equitable  actions  the 
disposition  of  the  mon^,  and  the  determina- 
tion of  the  ultimate  rights  of  the  parties  In 
respect  to  It  are  usually  subject  to  the  con- 
trol and  detwrnlnatlon  of  the  court  at  Uie 
hearing.  It  Is  ar^ed  for  the  appellant  that 
the  statute  (sections  4265,  4266,  Rev.  St)  on 
dte  subject  of  tender  applies  to  equitable  as 
well  as  to  legal  actions.  These  provisions 
have  been  In  fOrce  since  the  statute  of  iS46. 
Rev.  St  1S49,  e.  93,  If  1,  8,  4;  Rev.  St  18B8, 
c.  126,  IS  7,  9, 10.  The  circuit  court  rule  was 
not  intended  to  be  broader  than  the  statute, 
or  to  disturb  or  modi^  the  decisions  on  the 
subject  made  in  equl^ble  actions  under  It 
We  think,  flierefore,  that  the  case  of  Brdten- 
bacli  V.  Turner,  supra,  is  dedslve,  and  that 
the  tender  was  originally  good,  and  that  It 
was  kept  In  force  and  maintained  until  the 
deddon  of  the  actlUL  It  therefore  stopped 


Interest;  and,  as  the  plaintiff  was  In  default 
for  not  performing  her  duty  In  the  premises 
by  executing  and  delivering  her  deed,  her  ac- 
tion should  have  been  dismissed,  and  the 
defendant  granted  the  relief  sougiit  by  him. 
Oosts  were  in  the  discretion  of  the  court,  and 
the  plaintiff  is  In  no  position  to  claim  that 
the  court  exercised  this  discretion  improper- 
ly. We  think  there  is  no  error  In  the  judg- 
ment of  tbe  circuit  court  and  that  It  ought 
to  be  affirmed.  The  Judgment  of  tho  circuit 
court  Is  affirmed. 


STATE  V.  PAINE  LtTHBBR  00. 
(Bnpmne  Oourt  of  '^^econdn.  Jan.  SU  1893.) 
Obsthuctiok  or  Hiobwats. 
Where  land  la  dedicated  to  public  use 
for  a  street  but  Is  never  actoallr  opened  for 
travel.  It  to  not  a  "hi^way."  within  Bev.  St 
i  1S26,  proTldiBg  that  whoerar  shall  obstniet 
any  highway  shall  foifdt  for  amy  sndi  ofr 
fence  a  sum,  eto. 

Appeal  tnm  Wlnnebaco  oonatjr  ooort;  O 
D.  dereland,  Judge. 

lAe  Paine  Lumber  Oompany  was  con- 
victed at  obstmctlng  a  Idi^way,  and  appeals. 
Rerersed. 

The  other  facts  fully  appear  in  the  follow- 
ing statemsnt  by  WIN8L0W,  J.: 

This  aetlm  was  brou^t  to  recover  the 
penalty  prescribed  by  sectloa  1S26,  Bev.  St, 
for  obstmctlng  a  bl^way  In  tba  dty  of  Odi- 
koBh.  Said  section  provides  as  follows: 
"Whoever  shall  obstruct  any  Ughway  •  *  * 
shall  fcfffdt  for  every  such  offense  a  sum  not 
exceeding  twenty-flva  dollara.**  Tbe  facts 
were  undisputed.  The  alleged  W^way  was 
a  part  of  a  street  marked  upon  a  plat  of  a 
part  of  the  of  Oshkosh,  which  jdat  was 
duly  executed,  acknowledged*  and  recorded 
In  18S9.  The  part  of  Oie  strert  In  questlim 
was  never  actually  opaied  for  travel,  and, 
at  the  time  ot  the  commencement  of  13ds  ac 
tloD,  was,  and  fOr  a  long  time  prior  ^reto 
had  been,  fenced  and  occui^ed  by  defendant 
wltii  piles  of  Inmbw  and  buildings.  In  July, 
1890,  the  common  council  of  the  dty  directed 
the  dty  attorney  to  InstUnte  proceedings  for 
the  opening  of  this  portion  of  tbe  alleged 
street  and  this  action  was  thereupon  Insti- 
tuted, In  August  1890.  The  action  was  tried 
tike  court,  flndlnga  of  fact  were  made 
snhetantlally  as  above  stated,  and,  as  a  con- 
clusion of  laTT,  it  was  found  that  plaintiff 
was  entitled  to  Judgment  for  the  statutory 
penalty  oi  125,  and  costa  Judgment  was 
rendered  tu  accordance  with  the  flndlngs, 
and  defendant  appealed. 

Oharles  W.  Fdker,  for  appellant  H.  L 
Weed,  for  the  State. 

WINSLOW,  J.,  (after  stating  the  facts.) 
The  locus  In  quo  was  duly  dedicated  to  the 
public  use,  as  and  for  a  street.  In  1859,  bat 
was  never  In  fact  opened  or  used.  The  first 
question  arising  Is,  was  it  a  "hlj^way***  wlthr 
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In  tbe  meaning  of  section  1826,  Rot.  8tT  If 
It  wu  not,  tblB  action  cfumot  be  maintained, 
because  tlw  fine  can  only  be  bnpooed  for  the 
obs traction  of  a  "highway."  This  Mng  a 
penal  statate,  iti  constmctlon  ivlll  be  strict; 
that  Is,  ttie  court  wUl  not  extoid  Its  terms 
beyond  the  plain  meaning  of  the  words  used. 
What,  then.  Is  the  ^aln  meaning  of  tha  word 
"highway  7"  Does  It  mean  a  strip  of  land 
whlcb  the  mmilclpallty  has  a  titfiA  to  open 
as  a  highway,  bnt  which  In  fact  has  nerer 
been  open,  or  capable  of  nse  by  the  ptibUc? 
We  think  this  qnestlon  must  be  answered  In 
Oie  negattTC  Ker.  St  |  4B71,  subd.  5,  pro- 
Tides  as  follows:  'The  word  Iri^way*  may 
be  construed  to  include  any  road  laid  out 
by  anthotity  of  Ihe  United  States,  the  terrt 
tory  of  Wisconsin,  or  of  this  state,  or  of  any 
county,"  etc.  It  Is  defined  1^  Webster  as 
"a  pnbUc  road;  a  way  opea  to  all  passm- 
gen;"  and  sncb  Is  snbstantlally  the  deflidtion 
given  In  the  other  standard  dlctlonarlea. 
Snch.  also,  Is  the  natoral  rignlflcatlon  of  the 
word  when  used  In  ordinary  speech.  In  dls- 
CDssIng  this  Tery  question,  under  a  similar 
statute  In  Iowa,  the  coiirt  of  that  state  said: 
"Something  more  than  the  mere  right  to  use 
land  for  the  purpose  of  travel  is  necessary 
to  constitute  a  highway.  It  must  be  traveled, 
or,  at  least,  capable  of  use  in  that  way,  to 
make  It  a  highway.  Before  this  condition  ex- 
ists, the  right  to  make  a  road  exists;  after- 
wards the  road  itself  may  be  said  to  exist" 
State  V.  Shinkle,  40  Iowa,  13L  This  reason- 
ing seems  to  us  to  be  sound.  We  therefore 
conclude  that  the  locus  In  quo  was  not  a 
"lUghway,"  within  the  meaning  of  this  penal 
statute.  Whether  the  term  "highway"  Is 
to  be  thus  construed  when  It  occurs  in  otbet 
sections  of  the  statute  Is  not  dedded. 

It  was  argued  that  the  rights  of  the  pubUc 
had  been  lost  by  abandonment  and  nonuser. 
As  we  have  decided  that  the  action  cannot 
be  maintained  under  the  section  on  which  It 
was  based,  we  cannot  properly  decide  these 
questions,  and  do  not  do  so.  Judgment  re- 
versed, and  cause  remanded  for  a  new  trial. 


WASHBtTRM  T.  OHIOAOO,  BT.  P..  U.  ft  O. 

BT.  00. 

(Bapreme  Conn  Of  WIbcodsIii.  Jan.  81,  1883.) 
Cabbieks— Ejection  or  PASSBXeBK. 

1.  The  evidMioe,  In  an  action  against  a  rail- 
road by  one  claiming  to  have  been  ejected  from 
a  train,  and  then  robbed  by  defendant's  em- 
ployes, was  oonflicting  as  to  the  identity  of  the 
person  ejected,  whether  it  was  plaintiff  who  bad 
been  ejected,  as  testified  bv  plaintiff  and  his 
son,  or  the  won  only,  as  testmed  by  defendant's 
employes.  BtUi,  in  view  of  tbe  conflict,  that  It 
was  error  to  strike  out  testimony  of  plaintiff 
showing  that  he  had  not  complained  to  defend- 
ant until  commencement  of  salt,  nearly  two 
yean  afterwards,  and  showing  also  that  he  had 
never  complained  to  the  district  attorney  about 
the  robbery. 

2.  It  was  error  not  to  allow  defendant  to 
MOSS  examine  the  son  as  to  whether  ha  had  had 


any  tronble  wlA  ascendant's  eondnctor,  what 
he  had  said  to  the  eondnctor,  wb«ther  he  had 
been  put  off  the  train,  and  whethw,  during  tbe 
few  mhiQtea  prior  thereto,  he  had  not  been  en- 
gaged In  a  eonrersatioQ  or  wrangle  with  the 
conductor. 

Appeal  fmn  otrcnlt  court,  Uonroe  oomi^ 
A.  W.  Newman,  Judga 

Action  by  George  Washburn  against  the 
Chicago,  St  Paul,  BOnneapoUs  &  Omaha 
Baflway  Company  for  being  wrongfully 
Ojected  from  one  of  defendant's  trains,  and 
ttien  robbed  byd^endant's  nnployea  Judg- 
ment for  plaintiff,  fr«n  whloh  and  an  order 
denying  a  new  trial,  defendant  appeals. 
Rerwsed. 

The  other  facts  foDy  appear  tn  t!ie  fM> 
lowing  statement  by  OASSODAT,  J.: 

nds  action  was  commenced  on  or  aboot 
Sept^ber  SO,  1890.  The  complaint  allies, 
In  effect,  Out  November  5,  1868,  the  pfadn- 
tlff  pnrehased  of  the  defendant  and  paid  for 
a  ticket  at  Bhudc  Blver  Falls,  a  station  on 
the  defendant  road,  to  MUIffton,  anoflier  sta- 
Hon  on  said  road,  and  entered  one  of  the  de- 
fendant's regular  passemger  ears  between  8 
and  9  o'okxdE  on  the  ev«ili^  ot  Omt  day, 
to.  go  to  said  liOlteton,  and  that  after  reach- 
ing a  distance  a  few  miles  from  Black 
Hirer  Falls,  and  about  10  miles  from  MUl- 
ston,  he  was  wrongfoSy  and  unSawfnlly,  and 
with  great  force  and  viol«io6,  and  -wbSle  the 
train  was  moving  npldly,  and  not  at  a 
stopping  place,  nor  near  any  dwdUng; 
ejected  tnm  the  car  in  which  he  ms  so 
riding,  by  the  agents,  servants,  and  employes 
of  the  dtfendant  In  charge;  and  was  so  tant- 
biy  and  videnfly  assaalted,  beat  and 
wounded  ttiat  he  became  and  was  uncon- 
scious for  some  time;  uid  that  about  986  In 
money  was  at  the  time  wpongfully  end  mi- 
lawfuOy  taken  from  Ids  pocteetbocAc  by  •nld 
agents,  servants,  and  employes,  and  con- 
verted to  their  own  use;  that  tt  was  a  ooM, 
daik.  and  unccHufwrtaMe  nl^t  and  the 
plaintiff  was  obliged  to  walk  from  the 
Idace  where  he  vras  so  ejected  to  his  home  In 
MUlston,  wM(*  he  reached  about  8  o'doc*  the 
nnxt  morning;  and  that  be  became  and  wsa 
and  Is  permanently  injured  and  disabled  in 
oonse<!uence,  to  his  damage  hi  tbe  sum  of 
glO,000,  for  -wfHtii  he  demands  judgmrat 
The  answer  to  sold  complaint  comdsts  of 
admissious  and  deahUs.  At  thp  otoae  of  the 
tilal  the  Jury  returned  a  verdict  la  favor  of 
tiie  i^aintiff  tor  91,000  <hmiages;  titat  Judg- 
ment was  entered  there<m  October  17,  \S9U 
for  9I1I21.4O.  damages  and  costs;  that  MardI 
21, 1892,  the  defendant  moved  to  set  asldo  and 
vacate  said  judgment  and  for  a  new  tzial 
of  saM  action,  upon  newly-dlsoovered  evi- 
dence, and  upcm  the  proceedings,  papers,  and 
records  mi  file  In  the  case,  and  upon  the  affi- 
davits therewltii  served  and  filed;  that  up- 
on ttie  hearing  of  said  motion,  and  cm  Mandi 
2^  1892,  the  court  made  an  order  oveml- 
Ittg  and  denying  said  moticm,  with  910  costs. 
Fnun  that  older  and  said  Judgment  the  de- 
fendant brings  this  appeaL 
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B.  U  Fenin,  R.  J.  MsgBeUIq,  and  Momnr 
ft  Hasten,  for  appeUant  Bieokman  & 
Hoomlngdato,  for  reepoodeqit 

GASSODAY,  J.,  (after  atating  the  facts.) 
The  saSkAeDoy  of  tbe  evldenoe  to  aoBtaln 
th»  verdlot  cannot  be  questioned,  for  the 
reason  t2uU  no  motion  was  made  for  a  new 
trial  on  that  groond.  The  errtAeace  on  the 
part  of  the  plaintiff  tends  to  prore  tliat  be 
waa  ejected  from  the  car  as  alleged  In  the 
complaint,  and  mentioned  in  the  foregoing 
statement  Prom  Mb  teatlmany  It  appears, 
In  effect,  that  be  purchased  a  Ucket  at 
Black  Bivw  Falls,  and  upon  boarding  tbe 
train  altered  the  Bnoktng  car;  that  when  Ae 
conductor  first  come  through  that  oar,  after 
tearing  tbat  atattoo,  he  waa  miable  to  find  hla 
ticket;  that  tbe  oooductor  thea  charged  him 
wltb  not  having  any  ticket,  and  ordered  blm 
to  leave  the  train,  notwltbatandbig  that  he 
aaw  he  had  plen^  of  maaej;  that  after  Ibe 
conductor  went  tbrou^  the  train  he  return* 
ed  with  three  brakemea  or  rallxoad  eci> 
ployes,  and  that  they  fordblr  ejected  him 
from  the  train  while  the  aame  waa  moving 
qidte  rapldlj;  tbat  hi  the  tall  from  the  train 
he  was  Injured  and  paralyzed,  and  for  a 
abort  tbue  sensdeaa;  that  wbcn  he  came  to 
his  sensea,  he  found  Us  son  Lawrence  was 
with  Um,  and  that  hla  money  was  gone;  that 
Lawrence  was  not  on  tbe  smoking  car  with 
him,  but  was  on  tbe  train;  that  he  and  Law- 
resiee  were  ocnapeUed  to  walk  bomc  to  MIU- 
Bton,  a  distance  of  seven  or  efts^t  mUea;  that 
at  the  time  be  was  so  ejected  there  were  ser- 
eral  en  said  moklng  car,  hicbiding  the  plain- 
tUTa  Bon  Robert  and  one  Moraer  or  VLobatf; 
that  Robert  remained  on  the  train  xmtU  fae 
got  to  MlUaton.  Lawrence  tecOfied  to  the 
effect  that  be  let  bis  father  bare  elghty- 
ave  dollars  Just  btf  ore  he  got  onto  the  train; 
that  be  himself  got  «ito  tbe  car  naxt 
to  the  smoking  car;  tbat  aa  tbe  00Bdiiefc> 
or  passed  ttarongb  tbat  ear  he  beard  bha 
aa;  be  would  put  tils  fattier  <^  tt  he  did  not 
pajr;  tbat  he  tben  followed  the  conductor 
Into  the  tmoisiag  car,  and  saw  tbem  put  his 
father  off;  tbat  be  then  wmt  back  Into  tbe 
ear  wli^  be  had  been  sitting;  tbat  tbe  train 
Boon  stopped  and  becked  up  to  near  the  plaee 
wbere  bis  father  bad  been  ejected;  tbat  lie 
got  «fl  Ibe  train,  and  saw  his  father  tying 
upMi  tbe  ground,  and  oae  of  tbe  brakemen 
groing  throngh  his  pockets;  and  he  finally  ad- 
mitted, on  cro»-ezamlnaU<Hi,  that  after  tbe 
train  was  so  backed  down  to  tbe  place  where 
his  father  was  lying,  he  was  himself  put  off 
tbe  train;  and  tbat  be  had  been  drinking. 
The  conductor  and  brakeman  testified,  and, 
In  effect,  flatly  denied,  tbat  they  ejeoted 
the  plaintiff  frran  tbe  train,  or  bad  any  con- 
troversy with  him  on  the  occaedon  mentioned, 
or  at  any  time;  butstated  that  tb^  did  forci- 
bly eject  Lawrence  from  tbe  train  at  Shep- 
ard's  station,  at  the  time  mentioned,  for  tbe 
reason  tbat  he  waa  Intoxicated,  and  refused  to 
■how  anjr  ticket  or  pa;  hlsfare;  and  that  tbey 


ifocx}BHioE.  m 

ejected  no  other  person  from  tbat  train. 
Hiere  Is  evidence  corroborating  the  testi- 
mony of  tbe  conductor,  as  well  as  tbe  plaiit 
tiff.  There  la  no  pretense  tbat  two  pmoos 
were  ejected,  except  as  may  be  inferred 
from  the  testimony  of  Lawrence  Waidibiim, 
and  he  barely  admitted,  on  oroas-examlna^ 
Hon,  the  fact  tbat  he  was  put  off  the  train, 
wltbout  detailing  any  of  the  drcnmstanoea. 
With  that  exception  all  the  testimony  ap- 
pears to  agree  that  one  man,  and  only  one, 
was  fordUy  ejected  from  tbe  train.  Mucb 
of  the  conflict  In  tbe  evidence  Is  aa  to 
whether  the  man  so  ejected  was  tlie  plaintiff 
or  his  son  Lawrence,  and  whether  such  ejec- 
tion was  from  tbe  snoldng  oar  or  the  oar 
next  to  it  In  othw  words^  mwh  of  socfa 
oonfliot  is  as  to  fite  identity  of  the  man  eject- 
ed and  the  car  from  which  he  was  ejected. 
In  view  at  sudh  conflicting  teetimony,  we 
are  ooMrtrained  to  hold  that  some  at  the 
roUngs  of  the  learned  trial  court  were  er- 
roneous. Among  sucfa  ruUngs  may  be  men- 
ttoaed  that  the  court  struck  out  testimony  of 
the  platntlfl,  to  tbe  effect  that  be  never  made 
any  complaint  to  tbe  defendant  or  any  of  its 
offiens  aboat  being  thus  ejected  from  the 
train  and  robbed  nntll  tbe  cooimencmwnt  of 
this  aotlan.  neaily  two  years  afterwards; 
and  that  be  never  coaaplnlned  to  the  district 
attorney  of  haying  been  robbed  or  having 
lost  his  nuney ;  and  yet  Hib  court  allowed  the 
son  Lawreoee  to  testify,  agatast  objection, 
tbat  he  let  bis  father  have  fSK  jnst  prior  to 
bis  boarding  tbe  train.  The  ooort  also  re* 
fased  to  allow  tbe  defendant's  counsel  to 
oroas-ezamine  Lawmce  as  to  whether  he 
bad  tronUe  with  the  conductor  that  night; 
and  aa  to  what  he  said  to  tbe  conductor,  or 
brakeman,  before  be  got  off  the  car,  or  as  to 
who  put  blm  off  the  train;  or  as  to  whether 
be  was  pat  off  tbe  train  by  the  oondtictor  or 
sny  nt  tbe  train  men;  or  as  to  whether  tt 
was  aot  true  tbat,  for  five  or  tea  minutes 
before  he  sot  off  tbe  train,  he  was  all  the 
time  in  tbe  oar  in  the  rear  oC  the  smoker, 
and  engaged  in  a  eonvenwUoB  or  wrangle 
with  the  oooductor.  Upon  such  question  of 
identity  a  wide  range  of  tuquliT  Into  tbe  tacts 
and  drcnmstanoes  of  the  case  Aould  be  In- 
dulged. Begg  V.  Begg,  56  Wis.  5S4.  U  N.  W. 
Bep.  002;  Enox  t.  Bigelow.  U  Wla  41S. 
£bpeelaUy  Is  this  so  upon  croas-examlnatifm, 
as  here.  Besides,  some  of  the  excluded  tew- 
timony  was  admlsrible.  as  tcoading  to  Imr- 
peach  tbe  witnesa  Far  tbe  reasons  given 
tbe  judgment  of  the  circuit  court  la  reversed, 
and  tta  cause  remanded  for  a  new  tilaL 


HOOVER  et  iL  V.  McOOBMICK  et  at 
(Supreoie  Court  of  muoiuln.  Jan.  SI,  1S83.> 
Horn — LiABiuTT  or  Zndobssb— Wiivaa  or  Ds- 

VAKD— COKaiPBKATTOK. 

L  Where  a  note  contakiB  a  stipulation  tbat 
Its  maker  and  Indorser  waive  demand  and  no- 
tice a  cautautian  by  defendant,  agaiiwt  whom 
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reooTBiT  b  gonght  an  the  alleged  gnanmtor  of 
the  note-,  that  he  signed  it  aa  an  indoraer,  and 
not  es  a  gvtrantor,  will  not  reltaae  him  fc-tm 
UalnUtr;  maiii  waivor  being  an  absolute  agree- 
ment tomj  at  maturltj  If  the  maker  doea  not 

2.  Wbece  the  toaker  of  a  note  gives  aa  c(A- 
lateral  seenritr  twtain  pwaonal  property,  the 
fact  that  the  holder  of  the  note  doea  not  aeek 
to  realize  on  anch  secotlty  will  not  defeat  such 
holdpr'a  right  to  pursue  the  indoraer  of  the  note. 

3.  In  an  action  on  a  note  It  upeazed  that 
defendant  was  the  agent  of  plain tiin  in  aelling 
certain  machinea  under  a  written  cootiact;  that 
one  of  the  prorislona  of  the  contract  provided 
that  defendant  waa  indorse  all  notes  taken 
from  porchaaerB  of  these  machinea  which  did 
not  haTo  a  propertr  statement  by  the  maker; 
and  that  defendant  did  so  Indorse  a  note.  Beld 
aofficient  coniideratlon  for  the  Indoraraient. 

Appeal  from  circuit  court,  Orant  cotinty; 
George  Olementson,  Judse. 

Action  by  Abel  Hoover  and  another  agalnat 
John  McOormick  and  another  on  a  promla- 
Bory  note.  From  a  Judgment  for  plalntiffa, 
defendant  McCormick  appeala.  Affirmed. 

The  other  facta  fully  appear  In  the  follow* 
tag  statement  by  WINSLOW,  J.: 

The  action  was  brought  agalnat  Spenday, 
as  maker,  and  McCk>rmlck,  as  gtiarantor,  of 
two  promissory  notes.  McOormlck's  answer 
alleged  that  plalntiffB  received  from  Spoisley 
chattel-mortgage  secority  for  the  paymoit  of 
the  notes,  from  which,  with  reasonable  dili- 
gence, they  could  have  realised  enough  to 
pay  the  notes  In  full,  but  that  they  have 
failed  to  avail  themselves  of  such  aecnilty; 
also  that.  If  bis  slgnatore  was  In  fact  obtain- 
ed to  a  guaranty  upon  the  notes,  it  was  ob- 
tained by  fraud  on  the  part  of  plalntlfTs  In 
representing  ^t  he  was  signing  only  an  ta- 
dorsement;  and  that  he  signed  such  guar- 
anty by  mistake  and  misapprehension,  being 
deceived  by  plaintUFs  Into  a  belief  that  he 
was  simply  indorsing  the  notes;  and  that 
flkere  was  no  consideration  for  either  Indorse- 
ment or  guaranty.  It  appeared  by  the  evi- 
dence that  McCormick  ^vas  agent  of  the 
plaintiffs,  under  a  written  contract,  for  the  sale 
of  agricultural  Implements  manufactured  by 
plaintU&.  One  of  the  provisions  of  this  con- 
tract of  agency  was  that  McOormltdc  was  to 
Indorse  all  notes  taken  from  purclinsem  of 
plalnttlEs'  Implements,  which  did  not  have  a 
property  statement  by  the  maker.  McCor- 
mick sold  one  of  plaintUfa*  Implements  to 
Spensley,  and  took  the  two  notes  la  suit  in 
part  payment  The  notes  were  jiayable  to 
plaintiflB'  order,  and  each  coninmed  a  stipu- 
lation providing  that  the  makem  and  In- 
dorsers  each  waived  presratment  for  pay- 
ment, protest,  and  notice  of  nonpayment 
The  notes  were  upon  printed  blanks  fur- 
nished by  platatlffs  to  McCormick  for  the 
purpose,  but  no  property  atatcmunt  was 
made  upon  them.  Upon  settling  his  accounts 
with  the  plalntlCte*  agent,  McO<>rmick  turned 
over  a  quantity  of  notes,  Including  the  notes 
*<i  suit,  which  were  not  yet  due,  and  some 
cash,  which  were  all  credited  to  him  niwn 
his  agency  accoimt  Upon  turning  over  thoso 
notes  the  plaintiffs'  ngent  noticed  that  there 
was  no  property  statement  iqton  them,  and 


requested  McCormick  to  Indorse  them.  %fc- 
Cormlck  thereupon  took  them,  and  signed  a 
printed  guaranty  upon  the  back  of  eacti.  as 
follows:  "For  value  received  I  (or  we)  here 
by  guaranty  the  payment  of  the  within  note 
at  mattully,  or  at  any  time  thereafter,  and 
waive  demand,  protest  and  notice  of  nour 
payment  thereof."  Chattel  mortgages  iq>on 
personal  property  were  given  by  Spensley 
as  collateral,  security  to  the  notes,  and  wore 
turned  over  to  the  pl^tlffs  with  the  notes. 
Testimony  trading  to  show  tliat  tlie  mor^ 
gaged  property  was  of  suffld^t  value  to  pay 
the  notes  was  ruled  out  by  the  court,  and  ex- 
ception taken  by  the  appellant  It  appeared 
that  126  had  been  realised  from  the  sale  of 
a  part  of  the  chattel-mortgaged  property. 
Under  the  charge  of  the  court  a  verdict  was 
rendered  against  both  defoidonts  for  the 
amount  due  on  the  notes,  and,  from  the  Judg- 
ment on  fhe  T«rdlct,  HcOormIek  appealed. 

Murphy  ft  Gardner  and  Bndindl  &  Wat> 
Uns,  for  mipellant   W.  J.  Breanan  and  T. 

Lu  Cleary,  for  respondents. 

WINSLOW.  J.,  (after  stating  the  facts.) 
The  plaintiffs  were  dearly  entitled  to  Judgment 
upon  the  undisputed  facts.  No  dlscnsslon 
of  the  exceptions  in  detail  Is  necessary.  No 
evidence  was  given  or  offered  which  tended 
to  show  any  fraud  In  procuring  Mc(3onnlck's 
signature  to  the  guaranty  of  payment  The 
utmost  that  can  be  claimed  is  that  It  tended 
to  show  that  he  made  a  mistake,  and  signed 
a  guaranty  of  payment  when  he  only  intend- 
ed to  indorse  the  note.  There  is  nothing 
tending  to  show  that  he  did  not  Intoid  to 
waive  demand  and  notice  of  nonpayment 
Indorsement,  with  demand  and  notice 
waived,  is  an  absolute  agreement  to  pay  If 
the  maker  does  not  pay  at  maturity.  It  re- 
sults necessarily  that  the  defendant  is  In  no 
better  ccmditlon.  as  an  indorser  who  has 
waived  demand  and  notice,  than  he  Is  as 
a  guarantor.  In  either  case  he  has  contract- 
ed to  pay  if  the  maker  does  not  The  con- 
tention of  mistake  is  therefore  immaterial. 
The  failure  of  plaintiffs  to  realize  on  the  col- 
lateral security  does  not  relieve  the  appel- 
lant, whether  he  be  an  tadorsur  or  a  guaran- 
tor. Mere  delay  or  pasdvlty  of  the  creditor 
does  not  dlsdiarge  an  tadorser  or  goarantor. 
Daniel,  Neg.  Inst  fS  1311,  1S26, 1S28;  Day  v. 
Elmore.  4  Wis.  100.  It  is  plain  that  there 
was  ample  consideration  for  the  ^^eUant^ 
contract   Judgment  atOrmed. 


DAVTS  &  RANKIN  BLDO.  A  MANUF'G 
GO.  r.  BIVSUISIDE  BUTTER  &  CHEESE 

oo. 

(Supreme  Ooort  of  Wlaconain.  Jan.  81,  1888.) 
RaooKD  ox  Afpbal — Objkctioxs— Whbh  Raibbd 

— CONTINCANCS — WHBN  OaxSTBD — iLLXBaS  OV 
WITNB88. 

1.  The  objection  that  the  blU  of  exceptions 
was  not  properbr  setUed  and  returned  oannot  be 
raiaed  for  the  first  time  at  tlw  axgniaent  of  the 
appeal  <m  the  merits. 
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2.  Hie  objection  that  the  printed  am  wsa 
not  Bcrred  15  dars  before  the  term  cannot  be 
raised  after  the  argnment  on  appeal  has  com- 
menced. 

3.  On  an  application  t^'  plaiutifT  for  a  con- 
tinuance his  amdaTits  showed  that  he  had  used 
doe  diligence  to  prepare  for  trial,  setting  out  In 
detail  the  nature  and  kind  of  diligence,  and  that 
the  most  naterial  and  necexsAir  witness,  a 
nonre&idMit^  iras  so  sick  that  he  could  not  giro 
his  depodtion,  and  that  no  other  witness  was 
krown  to  plaintiff  by  whom  It  could  prove  what ' 
it  expected  to  prove  by  this  witness.  The  affi- 
danta  also  set  out  what  plaintiff  rs|)Cfted  to 
prove  by  each  witness,  clearly  establishing  the 
nutteriaUtr  of  the  testLnonr.  Hdd,  that  a  re- 
Tosfd  to  grant  a  c<Hitiniiancs  was  such  an  In- 
jndicioua  use  of  discretion  as  to  warrant  a  re- 
T»aL 

4.  The  propriety  of  the  ruling  of  the  cotirt 
In  dinrins  pluintUTs  continuance  must  be  tested 
on  the  affidavits  upon  which  It  '^F'as  made,  and 
canDot  be  uphdd  by  reference  to  the  proofs  ad- 
duced by  defradant  on  the  subsequent  trial  ee- 
tahlinhlng  a  prima  fade  defense,  for  by  the 
court's  ruling  plaintiff  was  prnolical^  denied 
ibm  light  of  rebutting  defwdantfa  caae. 

Apj>eal  from  circuit  court,  Tranpealeaa 
county;  B.  B.  Buady,  Judge. 

Actual  biy  ibo  DavlB  &  Rankin  Building  & 
Manufacturing  Company  against  the  River- 
side Butter  &  Cheese  Company.  Judgment 
for  defendant    Plaintlfl  appeals.  Berersed. 

The  other  fiacts  fully  appeal  In  the  foUow- 
hig  statement  by  FINNEY,  J.: 

TUs  action  was  brought  to  enforce  a  me- 
chanic's Hen  for  a  balance  of  $760.58,  claimed 
to  be  due  the  plaintiff  from  the  defendant 
for  building  and  equipping  a  certain  &ctory, 
under  a  contract  by  which  the  whole  amount 
to  be  paid  therefor  was  $4,350,  and  for  a  bal- 
ance due  on  certain  extras  furnished  by 
plaintiflT  to  defendant  The  balance  claimed 
to  be  due  on  the  original  contract  was 
$209.04,  and  for  extras,  etc.,  $660.54.  The 
answer  alleged  that  the  plaintiff  and  defend- 
ant had  a  full,  complete,  and  mutual  settle- 
ment  of  all  accounts,  claims,  matters,  and 
demands,  June  10,  1891,  Including  the  de- 
uuud  and  claim  set  forth  In  the  complaint, 
and  that  they  then  fully  adjusted  and  settled 
said  matters,  and  the  plaintiff  recdved  and 
accepted  of  the  defmdant  money  and  other 
Taloalrie  coniAderattons  In  full  settlement 
■atiafBCtton,  and  discharge  of  all  said  claims. 
IsBoa  was  Joined  on  the  lOUk  of  January,  and 
at  flw  turn  oif  coort  beld  March  21st  follow- 
big  an  application  on  behalf  of  the  plaintiff 
was  made  for  a  continuance,  but  was  not 
heard  and  determined  until  Hbe  2SQx  of  that 
month,  when  It  was  denied.  The  case  pro- 
ceeded to  trial,  tbe  def  mdant  prodndng 
testlmonj  to  eatablUh  its  defmae,  but  the 
piafwHif  did  not  produce  any  evidence  what- 
erer.  Tbe  court  ftnmd  the  Issues  in  &Tor 
of  tlM  defendant  and  rendered  Judgmmt 
Mocndin^,  from  wbldi  plaintiff  appealed, 
nte  raUng  of  the  court  denying  the  contin- 
uance was  the  only  error  aligned.  The 
affidavit  of  one  Woodbury,  the  secretary  of 
ttu*  ^aintiff  corporation,  and  of  its  attorney, 
on  which  the  motion  was  based,  conformed 
substantially  to  the  rule  of  the  circuit  court 


and  on  tiie.  subject  of  diligence  to  prepare 
for  trial,  and  of  the  nature  and  character  of 
tbe  testimony  of  material  and  necessary  wit- 
nesses who  were  absent  shows.  In  substance, 
that  as  soon  as  Issue  was  Joined  the  plaintiff 
made  an  effort  to  procure  tiie  necessary 
witnesses  and  testimony  to  sustain  Us  action, 
and  that  all  its  witnessss,  five  in  number, 
were  without  the  state,  and  beyond  the 
reach  of  process  of  tbe  court;  that  about 
the  1st  of  February,  plaintiff  sought  to  lo- 
cate each  of  the  witnesses,  and  fix  a  time 
and  place  when  and  where  they  could  be 
reached,  and  their  testimony  be  taken,  and 
UKd  an  reasonable  and  possible  efforts  to 
secure  such  testimony,  but  from  tbe  absence 
of  some  of  them  from  home,  traveling  and 
transacting  business  In  different  states,  and 
especially  In  small  country  towns  In  Massa> 
chusetts,  Vermont,  and  Ohio,  it  had  been 
quite  difficult  it  not  Impossible,  to  reach 
and  communicate  with  them;  Uiat  between 
the  1st  and  26th  days  of  February,  1892, 
several  efforts  and  attempts  were  made  by 
the  plaintiff  and  its  counsel  to  secure  their 
attendance  In  Chicago  and  at  other  points, 
to  take  their  depositions,  but  without  suc- 
cess, altiiough  it  used  every  means  at  Its 
command  for  that  purpose,  and  was  unable 
to  fix  any  date  or  time  prior  to  March  8th 
when  there  was  any  promise  of  being  able 
to  secure  such  tratlmony;  that,  when  the 
notice  to  take  the  depositions  of  said  wit- 
nesses reached  Chicago,  plaintiff's  secretary 
was  absent  from  the  dly,  as  well  as  the  wit- 
nesses Weatherbee  and  Lesplnasse,  the  for- 
mer being  In  Ohio  and  the  latter  In  Massa- 
chusetts, while  its  secretary  was  In  Huron, 
8.  D.;  that  such  absence  was  unavoidable, 
and  with  the  exercise  at  all  diligence  plain- 
tiff could  use  no  communication  was  had 
witii  said  witnesses  until  afto'  the  time  for 
taking  such  depositions  passed;  that  plain- 
tiff Immediately  endeavored  to  get  said  wit- 
nesses located,  hoping  that  new  notice  might 
Issue,  and  tbieir  testimony  be  taken  In  time 
for  trial;  that  Mr.  Lesplnasse  returned  from 
Massachusetts  a  few  days  before,  and  was 
then  In  Chicago,  very  sick,  and  tmder  the 
doctor's  care,  and  too  111  to  be  fnterrlewed, 
or  to  endure  Uie  exertion  lueessary  tn  gMng 
hia  testimony;  tiiat  be  was  a  very  mate- 
rial witness,  and  that  plaintiff  could  not 
safdy  looceed  to  trial  without  him;  that 
said  Weatherbee  was  stm  absukt  In  Ohio, 
beyond  plalntUTs  control,  and  that  aU  of 
said  witnesses  reside  In  Chicago,  HL,  and 
that  no  othOT  evidence  Is  at  hand,  or  witness 
or  witnesses  In  attendance,  or  known  to 
the  plaintiff,  whose  testimony  could  have 
been  procured  In  time,  and  upon  whom  plain- 
tiff can  safely  rely  to  prove  the  particular 
&cts  which  it  expects  snd  believes  can  be 
proved  by  such  absent  witness^,  or  to  main- 
tain the  Issue  in  respect  thereto  on  its  part; 
that  plaintiff's  secretary  Is  Informed  1^  said 
parties,  and  vetHy  believes  it  will  be  able  to 
prove  by  them,  that  said  Weatherbee  was 
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antborized  by  plaintiff  to  go  to  Trempealeau, 
Wis.,  to  collect  money  and  pay  blQs  and 
rec^pt  tor  encb  moneys  as  might  be  paid 
In,  and  for  that  purpose  only;  tliat  he  had 
no  authority,  either  In  writing  or  otherwise, 
to  release,  compromise,  commute,  or  take  In 
final  payment  any  less  than  the  actual  price 
of  said  subject-matter  now  pending  in  this 
court,  nor  to  do  anything  In  the  premises 
except  as  stated;  that  during  Us  presence 
in  Trempealeau  he  protested  constantly 
against  d<dug  anything  In  the  way  of  a  set- 
tlement, ex<»pt  to  recelTet  acknowledge  the 
receipt  of,  and  remit,  mwey,  and  to  pay  such 
bills  aa  said  plaintiff  had  glTen  vouchers 
for,  and  to  prove  the  same  facts  by  Mr. 
Lesplnasse;  and,  further,  that  no  setdement 
was  in  fact  made  of  the  matters  inrtdved 
in  plalntlfTs  action,  'and  that  disclaimers 
wens  constantly  entered  against  the  at- 
tempta  v£  defendant  to  enforce  such  a  oet- 
dement  aa  it  should  dictate  under  threats 
and  co^xdon,  and  that  such  facts  can  be 
proved  by  no  other  witness  or  witnesses  on 
the  part  of  the  plaintiff;  that  neldier  Ite 
said  Weatherbee  nor  the  plaintiff  ever  con- 
sented to  such  settlement,  and  did  not  re- 
ceive the  sum  or  sums  so  paid  In  full  set- 
dement  of  plaintiff's  demands  against  die  de- 
fendant; that  It  wUl  be  neoBSsary  to  take 
the  depositions  of  said  wttnesses  wldi  delib- 
eration and  care,  and  that  they  will  be  suffi- 
cient to  settle  the  matters  in  Issue  in  the 
action;  that  they  wUl  show  that  the  acta  of 
said  Weatherbee  were  not  only  beyond  his 
power,  but  that  bo  protested  with  defendant 
In  ereET  move  be  made,  and  that  no  consid- 
eration at  any  time  arose  or  was  paid  him 
for  discoimting  and  compromising  the  plain- 
tiff's claim,  or  In  tho  changing  of  the  orlg- 
tnal  contract  or  agieemrat  N.  L.  Weather- 
bee was  tiie  person  with  whom  the  defend- 
ant dahned  to  have  made  the  settlement, 
and  was  nent  by  plaintiff  to  Trempealeau 
to  collect  the  sum  due  the  plaintiff  by  the 
orii^nal  contract,  namdy,  MiSSO.  After  the 
appeal  was  takm  and  regularly  noticed  for 
argiunent,  ^>p^lant  served  and  procured  a 
hUI  <tf  ezc^Uons  to  be  setded  August  20th, 
and  Oie  tame  was  returned  to  this  court 
September  8th,  after  the  ai^oments  for  the 
August  term  had  commoaced.  The  printed 
case  was  not  sarred  until  late  In  the  same 
month,  but  the  cause  had  beai  put  on  the 
calendar,  and  no  motl<xi  was  made  to  st^e 
out  the  Ull,  or  to  strike  the  cause  from  the 
calendar,  and  no  objections  on  these  grounds 
were  brought  to  the  attention  of  the  coturt  un- 
til diulng  the  respond^fs  argument 

S.  Richmond  and  Bleekman  &  Blooming- 
dale,  for  appellant  E.  G.  Hlgbee,  for  re- 
spondent. 

PINNEY,  X.  (after  stating  tiie  facta.)  L 
The  objection  that  tiie  bill  of  exceptions  had 
not  been  properly  setded  and  returned,  hav- 
ing been  raised  for  the  flist  time  at  the 


argument  of  tiie  appeal  en  the  merits,, 
came  too  late.  If  well  founded,  the  objec- 
tion should  have  been  raised  by  motion  to- 
strike  out  the  Ull.  The  practice  has  long  been 
understood  as  settied  that  a  bUl  of  excep- 
tions may  be  prepared  and  signed  after  aik 
appeal  has  been  taken  and  return  made,  and 
the  bni  may  be  transmitted  to  this  court  by 
supplemental  return,  and  used  on  the  hear- 
big  as  a  part  of  the  record. 

2.  The  objection  that  the  printed  case  was 
not  served  15  days  before  the  term,  was  not 
made  until  after  the  arrangement  had  been 
commenced,  and  came  too  late.  It  mU^t 
have  been  made  by  a  motion  to  dismiss  the 
appeal,  in  like  manner  as  for  a  failure  to 
procure  the  return  to  be  seasonably  made, 
or  b^ore  the  commencement  of  the  argu- 
ment, In  whidi  case,  tf  not  waived,  the  causa 
would  be  continued  for  the  txrm.  All  ques- 
tions In  reEq>ect  to  mere  Irregulailttes  In 
practice  come  too  late  after  the  ai^rument 
has  been  commenced. 

3.  The  granting  or  rtfoshig  a  continuance 
Is  within  lSi&  discretioii  of  the  court,  hot  tlds 
discretion  may  be  so  tnjudidausly  and  un- 
wisely exercised  that  the  refisal  to  contlmift 
an  action  on  grounds  deai^  ssAdent  may 
constitute  error.  The  affidavits  in  this  cause 
we  think  showed  that  the  plaintiff  had  used 
dns  diligence  to  pr^>ave  for  trial,  and  the 
nature  and  Und  of  diligence,  as  vrtSL  as  the 
materiality  of  the  testimony  of  the  absent 
witnesses.  Issue  had  been  Joined  about  two 
months  before  the  term  at  which  the  causa 
was  and  could  be  notteed  for  tilal  tat  the 
first  time.  There  Is  no  absolute  standard  of 
diligence.  It  depends  upon  the  sssal  coarse 
of  procedure  and  course  of  business,  the 
sltoation  or  location  of  Oe  absent  witnesses 
or  desired  evidence,  the  facilities  wUch  mi^ 
be  emplayei  to  obtain  it,  and  an  the  facts 
and  circumstances  of  the  case.  We  think 
the  affidavits  on  this  point  were  sufficient  ta 
entitle  die  plaintiff  to  a  c<mttnuance  upon 
the  usual  terms.  One  of  the  affidavits. 
showed  that  Mr.  Lei^nasse,  one  (tf  the  most 
matOTial  and  necessary  witnesses  for  the 
plaintiff,  had  Jast  returned  to  bis  h<mie  in 
Chicago  from  a  distant  atatev  and  was  theik 
so  sick  that  he  could  not  be  Intorvlcwedr 
and  oould  not  endoce  the  exertion  neeeasaiy 
In  giving  his  testtmony-  before  a  commls- 
irtoner.  and  of  eoorse  could  not  attend  court 
at  a  point  300  miles  distant,  to  testify  on  die- 
trlaL  The  affidavits  clearly  established  the> 
materiality  ot  the  testluumy  of  this  witness,, 
and  that  the  plaintiff  ^cpected  to  prove  by 
him  the  prindpal  facts  relied  on,  and  that 
no  setUcment  was  In  fiwt  made  oi  the  mat- 
ters faiv<dved  in  the  action.  Stekneas  sfr 
BO^  a  Juncture  is  an  oocumaun  against 
wUdi  no  ordinary  prud^ice  or  foresight 
can  provide.  XJpon  this  ground  alone  the- 
oontinnance  should  have  been  granted,  and* 
upon  the  entire  showing  the  refusal  to  grunt* 
It  was  not,  we  think,  within  the  fair  limit*- 
gf  a  wise  and  judidous  exercise  of  dlscre> 
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Hon.  It  U  contended,  on  bdialf  of  the  re- 
vpondentr  In  sabstance,  that  it  appean  from 
(he  eridaLce  produced  br  defendant  at  the 
trial  that  the  plabitUf  at  the  ttane,  and  as  a 
part  of  the  alleged  aetaement,  received  by 
its  agent  coniiderable  atuna  of  money  in  set- 
aement  of  the  plaintiff's  demands,  which 
were  paid  over  to  it,  and  It  cannot  now 
repudiate  the  settlement  without  retnxnlng 
the  money,  and  that  by  so  reo^vlng  the 
money  it  is  concluded  from  qneslloning  the 
validtty  of  the  Bettlement  One  of  the  affl- 
4aTlts  tor  tbm  eontinnance,  racogniainff  ttie 
tact  that  the  plaintiff  had  receired  money 
from  the  dcfotdant,  denies,  bi  sobBtnnee, 
Oat  It  was  recelTed  in  fuU  settlemiot  or 
•compromise  of  the  i^alntifl'B  claim,  and 
dierctfore  it  may  be  said  that,  so  Car  as  the 
affidavits  Aow,  tlM  plaintiff  was  entitled  to 
tiie  mon^  on  its  contract,  and  its  rijdit  to 
4t  did  not  depend  on  any  scUlemakt  or  eom- 
ptomlse,  and  ao  It  ml^t  well  retain  It,  vAth- 
the  principle  of  the  cases  of  HoUcnbacfc 
T.  Shoyer,  16  Wis.  49&,  and  LeaUe  Keep- 
«rs,  68  Wis.  120,  81  N.  W.  Rep.  486. 
Whether  tbe  transaction  thns  referred  to, 
wbi'n  pwred  in  all  its  pnrtlcvlaca.  would 
tbe  defense  pleaded  by  the  defend- 
ant, formed  ^  listie  to  be  tried  nprai  erl- 
-deuM  to  be  iwodaced  in  court  and  not 
tta  doobtfnl  or  micertaln  inferences  to  be 
4rawn  from  al&daTlts  for  a  contlnnance. 
The  mopriety  of  the  ruling  of  the  oonrt  In 
deoylug  the  cootlnQance  must  be  tested  by 
the  affldarlts  upon  whl<di  it  was  made,  and 
4t  cannot  be  Justified  and  upheld  by  refer- 
enoe  to  the  prooCs  adduced  by  the  defend- 
ant on  tbe  snbsequent  trial  estabUdilng  pri- 
ma facie  its  defense,  when  by  the  niUng  of 
<he  court  denying  the  ooudnaanoe  the 
g^ll^1|ltf^fr  had  been  practically  denied  the 
right  of  rebutting  the  defMidanfa  ease. 
Tbe  defendant  cannot  be  allowed  to  plead 
■ihe  adTanta^es  resulting  from  this  erroneous 
araUng  as  a  defense  against  its  injurious  con- 
-aeanenoes  to  the  [dalntiff.  We  do  not  tlUnlc 
that  the  ruling  of  the  court  on  the  motion 
for  continuance  can  be  upheld  as  within'  the 
4egitimate  and  fair  exerdee  of  dlscretltni, 
.and  the  judgment  of  the  circuit  court  most, 
therefore,  be  roTersed.  The  Judgment  of 
-tbe  circuit  court  is  reremed,  and  the  cause 
««manded  ttx  a  new  trial 


mmfONT.  H.  ft  If.  y.  E.  00.  T. 

POUNDEEL 
-<8Bvrane  Ooart  of  Nebraska.  Fsb.  IS.  1808.) 

BfOOK  EUXSO  BT  LOOOHOTITB  —  FB3I0>»— O&Tas 
AT  FABM  CaOUIKOa— BTlDBNCB—lNSTRUCnOMB. 

1.  Under  the  statute*  where  a  railway  has 
been  In  omratioii  tn  any  comity  of  the  state  for 
•iz  moDtfit,  it  la  Its  duty  to  erect  and  maintain 
■on  the  sides  at  Its  road,  except  at  croeslngs  of 
public  nmda  and  within  the  limits  of  cities  and 
Tillages,  suitable  and  amply  sufficient  fences  to 
vrerent  cattle,  horses,  etc.,  ^m  getting  on  the 
railroad.  Gates  at  farm  crosMngs  are  a  part 
-nf  the  InckMurs  at  the  railroad,  and  mnat  bs 


snttaMe  and  amply  sufficient  to  prevent  stock 
from  getting  oa  the  track. 

2.  Hda,  that  the  petition  states  a  causa  of 

action. 

3.  InBtroctions  set  out  in  the  opinion  sm 
not  erroneous. 

4.  Inatructious  set  out  in  opinion  AcM  prop- 
erly refused. 

Syllabus  by  the  GourL)  . 

Error  to  district  court.  Seward  oounty; 
Bates,  Judge. 

Action  by  Jose^  X  Founder  against  tiw 
Fremont,  Elkhom  A  Missouri  Vall^  Ball- 
road  Company  to  recover  the  value  of 
horses  Injured  and  kUIed  by  defendant.  There 
was  Judgment  for  plalntlfl^  and  defendant 
brings  ernM*.  Affirmed. 

John  B.  Bawley  and  D.  O.  McKHUp,  tor 
plaintiff  la  error.  Norrai  Broa  ft  hawliBf, 
tot  defoidant  In  error. 

MAXWBLIi.  G.  J.  This  is  an  action  to 
recover  the  vslue  at  a  horse  of  the  defend- 
ant in  error,  which  was  killed,  it  is  alleged, 
bj  the  fault  of  the  plaintiff  In  orror,  and  for 
injnriea  to  another  hotee  in  tbe  amount  of 
On  the  trial  at  the  oaose  the  Jury  re- 
turned a  verdict  In  favor  ot  the  defendant 
In  enor  for  $140,  wi&i  Interest  at  7  percent 
for  cme  year  and  Amr  months,  and  Judg- 
ment was  rendered  thereon.  There  are  four 
errors  assigned  in  the  brief  of  the  plaintiff 
hi  error  for  a  romsal  of  tiie  case:  (1>  That 
the  petition  does  not  state  a  cause  of  ao- 
tlon;  (2)  the  oourt  erred  In  glvli^  instruction 
No.  8;  (8)  the  court  erred  in  giving  inslzuetioD 
No.  1;  (4)  the  oourt  erred  in  refusing  to  give 
instructions  1,  VA,  and  2,  s^fced  by  tbe  plain- 
tiff In  error.  The  errom  aartgaed  will  be 
considered  In  their  order. 

Hie  petition  is  as  follows:  **nie  plaintiff 
ocHuplalns  ot  the  defendant  fbr  tliat  aaid  de- 
fendant la  A  corporation  oEganlaed  under  fbe 
laws  of  the  state  of  Nebraska;  that  tai  or 
about  the  Slat  day  ot  Deoemher,  1688,  the 
defendant  was  operating  a  railroad  throoj^ 
Seward  county,  said  road  being  open  for  use 
and  used  for  more  than  six  montla  In  said 
ooonty;  tiiat  said  raHroad  of  dafoidant  runs 
throogfa  plaintiff's  land  on  which  ha  lives; 
that  tbe  line  of  road  ttmngh  plaintiff's  land 
Is  fenced,  and  Is  framed  for  more  than  half  a 
mile  southwest  on  an  adjoining  pleoe,  to  a 
large  draw,  where  there  la  a  bridge  of  at 
least  100  feet  In  length,  coi  which  said  road 
Is  built;  that  said  bridge  is  not  planked  on 
the  ties,  but  is  left  opesi,  and  the  fence  of 
said  defendant's  road  runs  up  to  and  is  fas- 
tened to  the  northeast  eoA  of  said  bridge, 
said  bridge  being  from  10  to  20  feet  high 
from  the  ties  to  the  ground;  that  the  defend- 
ant, when  it  fenced  said  road  through  plam- 
tiff'a  land,  put  In  a  gate  on  plaintiff's  land, 
to  .enable  him  to  oross  over  its  track  txom 
one  side  of  his  fann  to  the  other,  but  aaid 
gate  and  fence  were  so  poorly  made,  and  im- 
properly conatructed,  with  no  fastenings  of 

I any  kliMl  to  prevwt  the  wind  txtaa,  blowing  it 
ooeotj  and  aaid  defendant  negligently  and 
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oarelesslj  snffered  and  permitted  the  said 
gate  and  fence  to  be  oat  of  repair,  <tf  all  of 
which  tacts  the  defendant  had  due  nottoe^ 
and  ne^ilsently  failed  and  neglected  to  re- 
pair, fix,  fasten,  and  properly  constniot  the 
same;  that  at  the  date  last  aforesaid  the 
plafntUTs  horses,  grazing  In  plaintiff's  pas- 
ture, on  the  lend  aforesaid,  axljoining  defend- 
ant's traok,  passed  Ihrou^  the  aforesaid  de- 
fectlvely  oonstructed  and  Insufficiently  se- 
cured gate  np<m  the  right  of  iray  ot  defoid- 
ant,and  defendant;  while  so  operaUng  Its 
road  as  aforesaid,  by  Its  passenger  train  go- 
ing southwest  at  Hie  time  and  place  afore- 
said, by  Its  agmtB  snd  servants  so  nmnmg 
said  passengOT  train  as  aforesaid,  saw  sold 
Idalntlff's  lu»me  upon  its  rl^t  of  way  and 
roadbed  of  defoidant,  dose  to  the  northeast 
end  of  the  aforesaid  bridge;  that  said  train 
was  stopped  about  160  feet  before  reaching 
tbe  bridge;  that  at  the  time  said  train  stopped 
the  section  men  of  defendant  were  aidearor^ 
Ing  to  drive  said  horses  from  the  bridge  to- 
ward and  past  the  engine  and  passenger 
coaches,  and  before  said  horses  could  be 
driven  up  to  and  past  said  engine  and  oars 
aforesaid  the  defendant,  by  Its  servants  and 
employes,  neglig^Uy  and  oar^eesly  started 
said  en^e  and  cars  aforesaid,  without  glv- 
Ing  said  sectlcm  men  time  to  get  said  horses 
past  said  engine  and  oars  aforesaid;  two  of 
said  horses,  being  already  scared  and  fright- 
ened, w»%,  by  the  carelessness  and  ne^igence 
of  the  defendant  in  starting  its  ^gine  and 
cars  aforesaid,  driven  Into  said  bridge,  where- 
by one  of  said  horses  was  so  injured  that  It 
died,  and  the  oHier  was  greatly  injured  and 
damaged,  to  tiie  plalntUTs  damage  of  S150. 
Wherefore  the  plaintiff  demands  Judgment 
for  the  sum  of  $160  and  costs  of  this  suit" 

It  will  be  ol>s^ed  that  the  plaintiff  below 
states  two  grounds  for  a  recovery:  (1)  That 
the  gate  was  insaffldent;  and  known  to  be 
such;  and  (2)  negUgentiy  frightening  the 
horses,  so  that  they  ran  upon  the  bridge  and 
were  injured.  The  act  of  June  22,  1S67,  pro- 
vides that  tbe  railway  company  '^hall,  within 
six  months  after  the  lines  of  such  railroad,  or 
any  part  thereof,  are  open,  erect  and  there- 
after malntnin  fences  on  the  sides  of  their 
railroads,  or  the  part  thereof  open  for  use, 
suitable  and  amply  sufficient  to  prevent  cat- 
tle, horses,  sheep,  and  hogs  from  getting  on 
the  said  railroad,  except  at  the  crossings  of 
public  roads  and  highways,  and  within  the 
limits  of  towns,  cities,  and  villages,  with 
openings  or  gates  or  bars  at  the  farm  cross- 
ings of  such  railroad  for  Hie  use  of  the  pro- 
prietors of  the  lands  adjoining  such  railroad; 
and  shall  also  oonstmct,  where  the  same  has 
not  already  been  done,  and  hereafter  main- 
tain, at  all  rood  oros^gs,  now  existing  or 
hereafter  established,  cattle  guards  suitable 
and  sufficient  to  prevent  cattle,  horses,  sheep, 
and  hogs  from  getting  on  such  railroad;  and 
so  long  as  such  fences  and  cattle  guards  diall 
not  be  made  after  the  time  hereinbefore  pre- 
scribed for  w"M"g  tbe  same  shall  bare 


elapsed,  tad  when  such  toices  and  guards, 
or  any  part  thereof,  are  not  In  soffldently 
good  r^alr  to  aooranpUdi  tbe  objects  for 
which  the  same,  as  herein  prescrltMd,  are 
Intended,  such  raUrood  corporation  and  its 
ag^ts  shall  be  liable  for  any  and  all  damages 
whkdi  shall  be  done  by  the  agait,  oiglnes, 
or  trains  of  any  such  corpcnutlan,  or  by  the 
locomotives,  engines,  or  trains  of  any  other 
oorporatiott  permitted  or  mnnlng  over  or 
upoa  Ihelr  said  railroad,  to  any  cattle, 
horsee,  sheep,  or  hogs  thweon;  and  whoi 
such  fences  and  guards  shall  have  been  fully 
and  duly  made,  and  shall  have  been  kept  in 
good  and  sufficient  repair,  such  nllroad  cor- 
poration shall  not  be  liable  fw  any  such 
damages,  unless  ne^lgcntly  and  willfully 
don&"  Page  146.  SectlMi  2:  "Any  nllroad 
company  hweefter  running  or  operating  Its 
roads  in  tills  state,  and  fiilllng  to  fence  mi 
both  sides  thereof  against  all  live  stock  run- 
ning at  large  at  all  points,  shall  be  absohitely 
liable  to  the  owner  of  any  live  stock  injured, 
killed,  or  destroyed  by  their  agents,  ^ploye^ 
or  engines,  or  by  the  agents,  employes,  or 
engines  behmglng  to  any  other  railroad  com- 
pany running  over  and  upon  such  road  or 
there  being."  It  is  tbe  duty  of  a  railway 
company  to  erect  "suitable  and  amply  snf- 
fic^eut  gates  at  all  farm  crossings."  We 
think  sufficient  Is  alleged  to  show  that  tbe 
gate  In  question  did  not  conform  to  the  stat- 
utory requirements,  and  the  proof  fully  sos- 
talns  the  allegations  of  the  pettttoo.  The 
first  objection  Is  overruled. 

2.  The  testimony  tends  to  show  that  the 
railway  in  question  runs  through  the  lands 
of  the  defendant  In  error  for  a  considerable 
distance.  The  railway  company  put  In  a 
farm  crossing  for  him  across  the  track  with 
gates.  That  the  gates  were  about  18  feet 
In  length,  and  conidst  of  four  boards  six 
inches  In  width  and  about  seven  eighths  of 
an  inch  In  thickness.  There  are  three  cross 
pieces  to  each  gate,  viz.  one  at  each  end  and 
one  in  the  middle.  There  were  no  hinges, 
the  gates  being  held  in  place  by  an  upright 
and  de&ta  at  each  end.  The  testimony  ateo 
shows  that  tbe  railway  fence  at  that  place 
consists  of  four  barbed  wires;  that  the  posts 
were  not  well  braced,  and  by  reason  of 
tightening  tbe  wires  the  posts  were  drawn 
out  of  a  perpendicular  line,  the  effect  of 
which  was  to  render  the  gate  too  short  for 
the  aperture,  and  render  it  liable  to  be 
blown  open  by  the  wind.  There  Is  testi- 
mony, also,  tending  to  show  that  the  section 
boss  had  been  notified  of  the  condition  of 
the  gate,  and  requested  to  fix  the  same. 
This,  however,  he  denies.  On  Deoember  81, 
1889,  the  gate  In  question  was  blown  open, 
and  the  defendant  In  error's  horses,  which 
were  In  his  pasture,  escaped  throng  the 
gateway  onto  the  railway  track,  and  were 
injured. 

The  Instructions  objected  to  are  as  fol- 
lows: "If  you  find  from  the  evidence  that 
defendant,  when  It  fenced  its  road  throng 
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plAlnttfTs  land,  pat  la  a  gate,  bnt  bo  negSi- 
gentlf  and  carelessly  kept  np  and  maintained 
such  gateway  across  Ita  right  of  way  that 
plaintiff's  horses  passed  through  such  gate- 
way upon  Bald  defendant's  right  of  way  and 
railroad,  and  were  killed  or  Injured  In  con- 
Boquence  thereof,  then  you  should  find  for 
the  plaintiff."  This  conforms  to  the  proof. 
The  company  Is  required  to  orect  oud  main- 
tain fences  mi  the  aides  of  the  railroad  suit- 
able and  amply  sufficient  to  prevent  cattle, 
horses,  she^,  and  hogs  from  getting  on 
said  railroad.  A  gate  Is  a  part  of  a  railway 
fence,  and.  Uke  it,  must  be  sufficient  tgi  the 
purpose  Indicated.  There  was  no  error, 
therefore,  in  the  giving  of  this  Instruction. 

3L  The  first  Instruction  Is  as  follows:  "The 
Jury  are  Instructed  that  the  plahitUC  brings 
this  action  to  recover  the  sum  of  f  150  against 
the  defendant  for  on  the  Slat  day  of  Decem- 
ber, 1888,  defendant  then,  by  Its  servants 
and  emiijoyes,  negligently  and  carelessljt 
causing  one  of  said  plaintiff's  horses  to  be 
killed  and  another  to  be  injured  and  dam- 
aged, such  horses  being  upon  the  defend- 
ant's rit^t  of  way  at  the  time,  and  going 
thereon  tiirongh  a  gateway  across  such  right 
of  way,  which  plaintiff  alleges  was  kept  in 
such  negligent  manner  that  such  gate  was 
left  open,  so  as  to  permit  such  horses  to 
pass  In  upon  said  defendant's  right  of  way; 
and  that,  being  thereon,  defendant,  by  its 
servants  and  employes,  negligently  and  care- 
lessly started  its  engine  and  cars  and  th^ 
passing  upon  such  railroad  then  frightened 
such  horses  so  that  they  were  driven  into 
defendant's  bridge."  It  will  be  observed 
that  the  Instruction  conforms  to  the  cause 
of  action  as  set  forth  In  the  petition,  and 
there  was  no  error  In  giving  the  same. 

4.  The  Instructions  asked  by  the  railway 
company  and  refused  are  as  follows:  "The 
Jury  are  Instructed  that  under  the  statutes 
and  laws  of  this  state  the  defendant  rail- 
road company  cannot  be  held  liable  for  any 
Injury  done  to  plalntUTs  horses  on  the 
ground  of  negligence  of  defendant  In  not 
having  or  keeping  the  fence  on  the  sides  of 
its  road,  or  any  part  thereof,  or  any  gates 
Oierein,  In  snffidently  good  repair  to  pre- 
vent horses  from  getting  on  Its  said  rail- 
road, or  for  any  defect  in  said  fence  or 
gates,  alone,  unless  yon  find  that  the  al- 
leged Injury  to  said  horses  was  caused  by 
actual  colllflion  with  defendant's  locomotive, 
engine,  or  trains.  (1^  You  are  instructed 
that  onder  the  statutory  }aw  of  this  state, 
to  make  a  railroad  company  liable  for  In- 
jury to  stock  for  want  of  a  fence,  or  for 
want  of  a  sufficient  fence,  such  as  the  law 
requires  the  company  to  erect  and  main- 
tain to  Inclose  its  track,  the  Injury  to  the 
stock  must  be  caused  by  actual  collision; 
that  is.  It  must  be  done  by  the  agent,  engine, 
or  cars  of  the  company,  or  the  willful  mls- 
condnct  of  ^e  train  men  In  the  course  of 
their  employment  (2)  You  are  further  In- 
stmcted  that  under  the  Readings  and  evi* 


denoe  in  this  case  the  defendant  cannot  be 
held  liable  for  any  injury  to  plaintiff's  horses 
tmless  yon  find  that  said  horses  were  will* 
fully  driven  or  frightened  onto  said  bridge 
by  defmdant's  employes  In  starting  the 
train,  such  horses  not  having  be^  Injured 
by  any  actual  collision  or  contact  with  the 
engine  or  cars  of  the  train,  and  said  engine 
and  train  of  d^endant  having  come  to  a 
stop  before  said  horses,  or  either  of  them, 
went  on  the  bridge  where  Injured."  These 
instructions  were  properly  refused,  as  they 
do  not  conform  to  the  testimony  and  the 
law  In  the  case.  There  is  no  error  In  tlie 
record,  and  the  judgment  is  affirmed.  The 
ottier  Judges  concur. 


HATNBS  r.  ATTLTMAN,  MILL1DR  ft  00. 
■t  a1. 

(Snprene  Court  of  Nebraska.   Fdk  16,  1886.) 

RaviVAL  GV  JUDOHBIIT  BT  DtVAULT— lUFBACH- 
MBNT  OF  Sbhvicb— ISiONOTIOW. 

1.  Where  service  opon  a  defendant  is  made 
by  leaving  a  copy  of  the  summons  at  Us  red- 
dence,  and  judgment  Is  takoi  against  him 

thereon  by  default,  he  may,  In  an  action  to  re- 
vive the  JtidsmeDt,  show  that  the  place  of  serv- 
lo«  waa  not  nia  place  of  residence;  that  ndther 
he,  nor  a  member  of  Us  family,  had  notice  ut 
the  action  nntil  after  Jndgment  bad  been  ren- 
dered  agamat  him,  together  with  any  otiier  de- 
taise  to  the  Judgment. 

2.  In  an  action  to  revive  a  dormant  Jude- 
ment  certain  defenses  were  set  up,  which  tend- 
ed to  show  that  the  court,  when  it  rendered  the 
Judgment,  had  no  Jurisdiction  of  the  defendant 
and  that  he  had  a  defense  to  the  action.  A  do' 
murrer  to  the  answer  was  aoBt&ined.  Held, 
that  the  defendant  Bhould  have  prosecuted  er- 
TOF  from  the  ruling  on  the  answer,  and  that  he 
oonld  not  bring  an  action  by  injunction  to  en- 
join the  Jndgment  and  Bet  up  Bubstantially  the 
same  facts  as  were  set  forth  In  his  answer. 

(Syllabns  by  the  Court) 

Error  to  district  court,  Antelope  comity; 

Powers,  Judge. 

Action  by  Henry  W.  Haynes  ag^nst  Ault- 
man,  &IUler  A  Co.  and  others  to  enjoin  the 
collection  of  a  judgment  A  demurrer  to 
the  petition  was  sustained,  and  plalntUf 
brings  error.  Affirmed. 

Q.  H.  dev^and  and  B.  W.  Adams,  tot 
plaintiff  In  error.  H.  M.  Uttley,  tm  d^end- 
ants  in  error. 

MAXWELL,  C.  J.  This  Is  an  action  to 
enjoin  a  Judgment  A  demurrer  was  sus- 
tained to  the  amended  petition,  and,  the 
plaintiff  not  desiring  to  amend  his  petition, 
tbe  action  was  dismissed.  The  petition  is  as 
follows:  "The  plaintiff  complains  of  the  de- 
fendants for  that  on  the  8th  day  of  July, 
1880,  the  defendant  Anltman,  Miller  &  <k>. 
obtained  three  several  judgments  against  tlie 
plaintiff,  In  his  absence,  before  Michael  Gos- 
tello,  a  Justice  of  the  peace,  In  and  for  Holt 
county.  Neb.,  copies  of  the  record  of  which 
Judgment  are  hereto  atta<^ed.  marted,  re- 
spectively, Exhibits  'A,'  *B,*  and  '  O,'  and 
nude  a  part  hereot  {2)  On  the  6tb  day  of 
April.  1881,  said  defendant  Anltman,  Miller 
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A  Oo.  otnsed  a  tnmscifpt  of  said  Jodgment 
to  be  filed  tn  the  office  of  the  cleilc  of  the  dl0* 
tirlct  court  of  Halt  county.  Neb.  <S)  No  ex* 
ecntton  was  erer  issued  upon  said  judgments, 
or  eitiier  of  them,  until  the  12th  day  of  De- 
cember, 1889,  as  herdnafter  stated,  and 
prior  to  said  last-mentioned  date  no  attempt 
was  by  said  Aultmau,  MQler  &  Oo.  erer 
made^  or  threatened  to  be  made,  to  enforce 
said  Jod^Tnents,  or  eitber  of  them,  or  any 
part  thereof,  and  this  plaintiff  believed  from 
the  facts  hereinafter  set  out  that  no  attempt 
ever  would  be  made  to  collect  said  Judg- 
ments, or  any  part  thereof,  and  the  said 
Judgments  became  dormant  by  lapse  of  time, 
and  the  operation  of  the  law,  on  the  Stii  day 
of  July,  1885.  (4)  That  on  the  27th  day  of 
August,  18SS,  the  defendant  Aultmnn,  Mil- 
ler &  Co.  filed  In  the  office  of  the  clerk  of  the 
district  court  of  Holt  county,  Neb.,  three 
separate  motions  to  revtre  said  Judgments, 
copies  of  which  motions  are  hereto  attached, 
marked  Exhibits  '1/  %*  and  *3.'  and  made 
a  part  hereof.  QS)  That  on  the  SOth  day  of 
August,  1888,  the  Honorable  M.  P.  Klnkaid, 
Judge  of  the  district  court  of  Holt  county. 
Neb.,  made  three  separate  orders  command- 
ing the  plaiutlff  herein  to  show  cause  why 
said  Judgments  should  not  be  revived,  which 
orders  were,  on  the  lOth  day  of  September, 
1888,  served  on  the  plaintiff  herein,  copies 
of  which  orders  are  hereto  attached,  marked, 
respectively,  Exhibits  '4,'  '5,'  and  -e,'  and 
made  a  part  hereof.  (6)  That  on  the  19th 
day  of  September,  1888,  the  plaintiff  herein 
Bled  ta  the  office  of  the  cleric  of  the  district 
court  of-  Holt  conn^.  Neb.,  three  separate 
answeiB,  coides  of  which  are  hereto  attached, 
and  marked,  respectively,  ExUbits  *7,'  '8,' 
.ind  *»,'  and  made  a  part  hereof.  (7)  That  on 
the  23d  day  of  October,  1889,  defendant  Aul^ 
man,  Miller  &  Oo.  filed  in  the  office  of  ihe 
clerk  of  the  district  court  of  H<dt  county. 
Neb.,  a  demorrer  to  said  aiwwerH  of  the 
plaintiff,  a  eopy  of  which  demurrer  Is  hereto 
attached,  marked  'ExhlUt  10,'  and  made  a 
part  hereof.  That  on  the  9th  day  of  No- 
vember, 1889,  the  district  court  of  Holt  coun- 
ty, being  In  session,  sustained  said  demurrer, 
and  entered  an  order  and  Judgment  in  said 
court,  intending  to  revive  said  Judgments, 
a  copy  of  which  order  and  Judgment  Is  here- 
to attached,  marked  'Exhibit  11,'  and  made 
a  part  hereof.  (9)  That  on  tlie  12th  day  of 
December,  1889,  defendant  Aultman,  Miller 
St  Co.  caused  an  execution  to  Issoe  out  of 
said  district  court  upon  said  order  and  Judg^ 
ment,  and  caused  said  execution  to  be  placed 
In  the  hands  of  defendant  H.  G  MeEvony, 
as  sheriff  of  said  county,  and  said  defendant 
McEvony,  as  such  sheriff,  threatens  to,  and  Is 
about  to,  levy  said  ^ecutlon  upon  iSi&  proper- 
ty; and,  tmleas  restr^boed  by  the  order  of  this 
court,  tiiedefoidant  will  cause  the  property  of 
this  plaintiff  to  be  taken,  levied  npon,  and  sold 
to  satisfy  said  execution  and  said  order  and 
Judgment.  (10)  That  the  said  Judgments 
mra  rendered  by  Bald  Justice  of  the  peaea 


in  idalatUfs  absence,  and  without  his  knowl- 
edge, and  no  snnuD<H»  or  notice  of  any  kind 
was  ever  served  npon  plaintiff  in  ^tlier  of 
the  actions  In  which  said  Judgments  were 
obtained,  nor  was  a  copy  of  any  summons 
or  notice  of  any  kind  ever  left  at  the  nsual 
place  of  reddeuce  of  the  plaintiff,  In  Holt 
connty.  nor  with  any  members  of  his  family, 
In  ^ther  of  said  actions,  and  plaintiff  had  no 
residence  In  Holt  county  at  the  lime  that 
the  said  Judgments  were  rendered,  and  had 
no  residence  In  Holt  county  at  the  time  that 
tlie  writs  of  summons  In  said  action  purport 
to  have  been  served,  (as  set  fortli  In  the 
transcript  of  said  Judgmmts,  attached  hem- 
to,)  and  no  member  of  plaintiff's  family  re- 
sided In  said  county  of  Holt  at  said  times, 
and  plaintiff  did  not  know  that  any  of  said 
actions  had  been  begun  or  were  pending 
against  him  untH  four  or  five  weeks  after  the 
rendition  of  said  Judgments;  Oiat  coirtes  of 
said  writs  at  summons  were  left  at  a  honss 
In  Holt  county  about  sevMi  miles  sontheaat 
of  O'Neill,  at  which  bouse  plaintiff  had  at 
one  time  resided,  bat  from  which  plaintiff 
and  all  his  family  bad  removed  out  of  Holt 
county  long  before  the  date  of  tiie  pretended 
service  of  said  writs,  and  no  copies  of  eitber 
of  said  writs  was  ever  delivered  to  plaintiff, 
or  left  at  any  other  place,  as  above  set  forth. 
(11)  That  he  had  a  good  defense  to  each  of 
said  actions  before  said  Justloe  of  the  peace. 
In  tiUs:  that  said  pretended  Judgments  were 
founded  upon,  and  said  actions  brought  npon, 
three  promissory  notes,  glvCT  by  this  plain* 
tiff  to  defendant  Aultman,  Miller  &  Co.  in 
pay  ment  for  a  combined  reaper  and  mower 
whStth  this  plaintiff  had  purchased  from  de- 
fendant Aultman.  Miller  &  Oo..  under  a  war^ 
ranty  that  said  machine  was  fit  fbr  iwe  In 
cutting  hay  and  grain,  on  wUdi  warranty 
defendant  relied,  and  wttfaoat  wiilch  said 
warranty  he  would  not  have  porcbaaed  the 
same.  Seldmachlnewasnotfltto  cut  hay  and 
grain,  as  represented  by  the  plaintiff,  but 
was  wholly  worthless  as  a  mowing  machine, 
and  wholly  wortbless  as  a  reaping  ma<4itne, 
and  was  of  no  value  whatever  for  any  pm> 
pose;  wherefore  there  was  an  entire  fallare 
of  the  consideration  for  said  notes,  and  the 
said  defendant  in  said  actions  (plaintiff  here- 
in) would  have  appeared  and  made  his  de- 
fense to  said  actions  upon  said  notes  If  he 
had  had  any  knowledge  whatever  that  salt 
had  been  brought  upon  said  notes,  or  either  of 
them.  (12)  At  the  time  of  the  rendition  of 
the  Judgments  aforesaid,  said  Justice  of  the 
peace,  Midiael  Coetello,  had  no  Jarlsdictlon 
of  the  person  of  the  defendant  therein. 
Henry  W.  Haynes,  (plaintiff  herein,)  and 
said  H  W.  Haynes  has  never  had  any  oppor- 
tunity to  present  his  defense  to  the  notes 
sued  upon  In  said  actions,  and  upon  which 
Bald  Judgments  were  rendered,  and  that 
too,  without  fault  or  n^igence  npon  his 
part,  and  the  plaintiff  has  no  remedy  at 
law.  Plaintiff  therefore  prays  that  the  de- 
fukdants  nuty  be  enjoined  from  ctdlectbig 
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nM  Jnacmait  utd  onfMdiv  Bald  exeeattaa, 
■nd  fron  leTTtns  upon  tiie  property  of  tills 
plaintiff  to  ntta^  aald  execution  perpetually, 
or  until  nch  time  as  defendant  Aattman, 
Hum  &  Go.  ipfll  aabntt  to  a  trial  o£  aald 
causea  of  aetSon  npon  wbicb  aald  judgments 
were  fomided  upon  the  merits  flwreoC;  and 
fbr  MoA  aOner  idlaC  aa  may  be  just  and  eqol- 
tatOe.** 

It  ai^eazs  from  the  uhOiltB  attatitud  to 
the  petition,  and  made  a  part  eC  It,  tliat  In 
ttto  action  to  xmln  the  jadgmenta  ttu  i^idnr 
lur  hoclii  filed  aa  aaairar  tat  irtiidi  he  al- 
leged. In  autwrtanoa^  ttiat  the  Jodcmenta  were 
Told  Cor  want  of  a  flndliic;  ttat  "Bajnm  bad 
removed  from  Bxit  eoantr  when  tba  warn- 
mens  was  left  at  his  late  naldasce  theretn. 
and  that  be  had  no  notice  of  aald  smnmons 
or  action  until  it  was  too  late  to  appear  In 
tiie  aetfon  dther  by  appeal  or  to  open  the 
faSgwaiii  that  the  notca  In  qatmtion  were 
given  for  a  oombined  reaping  and  mowing 
machine,  wbldi  was  of  no  ascomit  or  Talne, 
and  the  eonalderatfon  therefor  faned.  It  also 
wean  ttiat  a  demnrm  waa  tUad  by  Aolt* 
man.  Bifller  A  Oo.  to  aald  answer,  which  de- 
murrer waa  aostalned,  and  the  actkma  re- 
Ttved  for  the  amounts  of  the  original  Judg- 
ments, hrtereaU  and  eoata.  It  Is  probable 
that  the  court  erred  in  soatalntng  the  de- 
morrarln  ttaoae  casea,  and.  If  the  raUng  uptrn 
ttie  demnrrar  waa  b^ie  ns  for  rarlew,  tiiat 
It  would  be  rereiaed.  Seetltni  471  of  the 
Code  pro>Tld«a  that,  «4ien  a  Jadgment  la  ren- 
dered acahiBt  OM  or  more  pefacma  }<rinl]y 
lUMm  eonii'ae^  Ihoae  urtio  wwe  not  originally 
aammemed  may  be  made  partlea  to  Hie  Judg- 
meokt  by  action.  Where  the  return  of  an  offl- 
cer  shows  aerrlee  by  leaTing  the  enmmons  at 
ttie  realdflnee  of  the  debtor,  flw  debtor  may 
show,  aa  a  defMiae  to  tb»  Judgment,  ttat  the 
idaea  of  aerrlee  waa  not  Ua  nHace  of  re^ 
denoa.  lUa  lolnc^le  la  recogidaed  to 
Btodgett  T.  nttay,  4  Nebu  2B;  I^ne  t.  Bank. 
6  KauL  IS;  and  Sage  Bawlc^,  16  Conn. 
108.  If  flM  debtor  and  all  the  members  of 
Us  family  are  abemt  tnm  the  country,  and 
the  time  of  their  return  Is  uncertain,  or 
their  absence  win  be  protracted  beyond  the 
time  of  trial,  It  la  ovident  that  a  aummona 
left  at  the  formes'  residence  would  not  be 
Muffldent  to  apprlae  tha  debtor  of  the  ac- 
tkm.  For  the  purposes  of  that  trial  tiie 
aummona  would  not  be  aerred  at  the  resi- 
dence of  the  debtOT.  l!he  theory  of  our  law 
ts  that  the  debtor  shall  have  personal  seir- 
Ice,  or  Ito  eqidTaleirt>— a  notice  left  at  bts 
actual  i^ace  reaidenca.  Otherwise,  It 
would  be  posrible  to  perpetrate  gross  frauds 
«poD  ttte  party  anad.  None  of  these  matters 
can  be  conaldered  In  thla  caae.  nds  la  an 
attadc  upon  the  judgment  as  rerlred,  and  tf 
tho  court  had  jurisdiction  which  rendered 
the  same,  and  there  was  an  opportmdty  to 
deCfend,  this  action  cannot  be  sustained. 
Upon  both  of  theoe  points  we  must  hold 
with  tho  defendant  The  Judgment  Is  there> 
ton  afBrmed.  The  other  Jndgea  concnr. 
T^.w.na6— 38 


OEB  WO  T.  STATB. 

(Btvrane  Court  of  Nebraska.    Feb.  16.  189S.) 

lanutlllTIOH— NlOATlTK  atbsmbkts— Phtsiciaxs 
PBAOTIOIICO  TITBOirr  AOTSUBITT. 

1.  In  char^ff  an  offense  under  tike  statute 

the  general  rnje  is  that  a  Degatlre  arerment  of 
the  matter  of  a  proviso  is  not  reqmred  in  an  In- 
formation, unless  the  matter  or  such  proTUo 
ttitera  into  and  becnneB  a  part  of  tihe  deBClip- 
tion  of  the  offense,  or  U  a  qualiflcatloB  of  n» 
language  defining  or  creating  it. 

SS.  Where,  however^  the  matters  of  tJw 
pToriso  pohit  directly  to  the  character  of  the 
offeoBe,  or  where  the  statute  Include*  two  or 
mors  classes  which  will  be  affected  thsFeby,— 
such  as  physicians  who  remove  Into  the  state 
to  practice  after  the  passage  of  an  act  to  reg- 
elate the  same,  and  persons  who  were  residing 
In  the  state  and  practiclag  under  a  former  act, 
— In  snch  cases  the  information  mast  show  on 
Its  face  that  the  accused  does  not  belong  to 
either  daas. 

a  Aot  AtfU  to  ba  within  the  power  of  the 
legislature,  and,  in  its  general  scopsk  not  In  coa- 
fliet  with  the  constltuooa. 
(Syllabns  by  the  Court) 

Brror  to  district  eoort,  Doug^  county; 
Da  via.  Judge. 

0.  Gee  Wo  was  convicted  of  praotloing 
medidne  In  the  state  without  anttkority  to 
do  so.  as  provided  hi  the  act  1SB1«  and 
bringi  error.  Berecaed. 

W.  a  Shoemaker,  fox  j^atotUT  In  enor. 
Oea  H.  Haatftiga^  Atty.  Gen.,  and  Jacob 
Fawoett,  for  the  Sthta 

MAXWBLXi,  OL  J.  The  plaintiff  In  error 
waa  ctmiicted  cf  practicing  medidne  to  the 
fltato  withont  lawful  authority  ao  to  do,  aa 
piOTtded  to  the  act  of  1801,  to  eatabUah 
a  state  board  of  health,  and  to  regulate  the 
pracdee  of  medidne  to  tiie  state  of  Ne- 
braska, and  was  sentenced  to  pay  a  fine  and 
oosta.  The  act  oC  1801  snpemeded  tiie  law 
ta  1881.  It  appears  from  the  record  Oiat 
the  platotlff  to  error,  In  1888,  had  filed  the 
Btotement  and  affidavit  required  hj  fba  law 
of  1881,  and  was  practicing  under  the  law 
when  the  act  of  1891  took  effect 

The  first  emnr  alleged  Is  that  the  Infbrma- 
tl(m  fUls  to  chfti^  an  offense.  It  la  as  talt- 
lowa:  'The  state  of  Nebraska,  eouufy  of 
Douglos-HM.:  Of  the  May  term  of  the  dto- 
trlct  court  of  the  4th  Judicial  district  of  the 
state  of  Nebraaka,  within  and  for  the  coun- 
ty of  Bourns,  and  state  of  Nebraska,  and 
to  the  year  of  our  Lord  1882,  1,  Timothy  J. 
Ifahoney,  county  attorn^,  to  and  for  the 
county  of  Doiqclos,  to  said  stato  of  Nelnraaka, 
who  prosecutes  fhr  and  to  bdialf  of  said 
state,  to  the  district  court  of  said  district; 
sitting  to  and  fOr  said  county  of  Doutflas, 
and  duly  empowned  by  law  to  inform  of 
offenses  oommltted  to  sstd  county  <tf 
Doog^las,  come  now  here,  to  the  name  and 
by  the  authority  of  the  state  of  Nelbrutka, 
and  give  the  court  to  understand  and  be  in- 
formed ttat  on  toe  I^tti  day  of  Mardi,  A 
D.  188%  0.  Gee  Wo,  late  of  Oie  county 
of  Dougias,  aforesaid,  to  the  county  Doug* 
las,  and  atato  ot  Nebraska,  aforesaid,  lh«k 
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and  there  tMfog,  tben  and  there  did  nnlaw- 
fully  practice  medldne.  Borgeir,  and  ob- 
■tetrlca,  and  the  branches  thereof,  without 
first  hATlnc  obtained  and  registered  &  cer- 
tificate from  the  state  board  of  health  au- 
thorizing him,  the  said  C.  Gee  Wo,  to 
practice  medicine,  sor^gery,  and  obstetrics 
as  required  by  law,  contrary  to  the  form  of 
the  statute  In  such  cause  made  and  provid- 
ed, and  against  tbe  peace  and  dlgnl^  of  the 
state  of  Nebraska."  Section  8  of  the  act 
of  1881  is  as  follows:  "It  shall  be  the  dnty 
of  all  persona  intending  to  practice  medicine, 
surgery,  and  obstetrics  in  the  state  of  Ne- 
braska, before  beginning  the  practice  thffl«- 
of  In  any  branch  1h««of,  to  present  his 
diploma  to  said  board,  together  with  his  affi- 
davit that  be  Is  a  lawful  possessor  of  the 
same;  that  be  had  attended  the  full  comae 
of  stody  required  for  the  degree  of  H.  D.; 
and  that  he  Is  tbe  petscm  therein  named. 
Such  afOdavlt  may  be  taken  before  any  per- 
son authorised  to  administer  oaths,  and  the 
same  shall  be  attested  onder  the  hand  and 
official  seal  of  such  official,  if  he  has  a  seal; 
and  any  person  swearing  falsely  In  such  affi- 
davit shall  be  guilty  of  perjury,  and  subject 
to  the  penalty  therefbr."  Section  11  Is  as 
follows:  "All  physicians  wbo  shall  be  en- 
gaged In  practice  at  the  time  of  the  passage 
of  this  act  Shan,  within  six  months  thereaft- 
er, present  to  said  board  their  dl^omas  and 
affidavits  as  hereinbefore  provided;  or.  In 
the  case  of  persons  not  graduates  who  were 
entitled  to  registration  and  practice  under 
the  provisions  of  the  act  entitled  *An  act  to 
regulate  the  practice  of  medldne  In  the 
state  of  Nebraska,*  approved  March  3,  18S1, 
an  affidavit  showing  them  to  have  been  en- 
titled to  so  register  and  practice,  and  a  cer- 
tified transcript  of  th^  registration  under 
said  act;  and,  upon  their  doing  so,  shall  be 
entitled  to  tbe  certificate  herein  provided: 
provided,  that  uo  one  having  the  qualifica- 
tions required  in,  and  having  complied  with, 
said  act  of  March  3,  1881.  shall  be  liable 
to  prosecution  for  fallore  to  comply  with 
this  act  until  tbe  expiration  of  said  period  of 
six  months."  It  will  be  observed  that  there 
are  two  classes  of  persons  entitled  to  reg- 
istration: <1)  Those  who  are  about  to  begin 
the  practice  of  medicine  In  the  state;  and 
*<2)  persons  already  engaged  In  the  practice 
under  the  act  of  1881  when  the  act  of  1891 
took  effect  In  People  v.  Phlppln,  70  Mich. 
11,  87  N.  W.  Rep.  888,  the  defendant 
was  arrested  for  unlawfully  advertising  and 
holding  himself  out  to  practice  medicine. 
The  act  of  1883,  under  which  the  defendant 
was  arrested  and  tried,  prescribed  the  nec- 
essary qualifications  to  practice  medldne  In 
the  state  as  follows:  *The  necessary  quallfl- 
cationa  to  practice  medldne  In  this  state 
shall  be:  (1)  That  every  person  who  shall 
have  actually  practiced  medicine  continuous- 
ly for  at  least  five  years  in  this  state,  and 
who  Is  practicing  when  this  act  shall  take 
affect,  shall  be  deemed  qualified  to  practtoe 


medicine  in  this  state,  after  having  regis- 
tered in  the  office  of  tba  county  dei*  as  pro- 
vided this  act  (2)  Bv«7  graduate  of 
any  legally  authorised  medical  school  In  this 
state,  on  in  any  one  of  the  United  Stetee, 
or  in  any  other  country,  Aall  be  deemed 
qualified  to  practice  medldne  and  surgery 
In  all  its  deinrtments  aftw  having  regis- 
twed  as  provided  by  this  act:  provided, 
that  the  provisions  ct  this  act  shall  not  be 
construed  so  as  to  prohibit  any  student  or 
undergraduate  from  practictng  with  and  un- 
der the  instruction  of  any  peraon  legally 
qualified  to  practice  medicine  and  surgery 
under  and  by  the  provisions  of  tttls  act:  pro- 
vided, that  emy  person  quallfled  to  practice 
medldne  and  surgery  under  the  provisions 
of  this  act  shall,  within  three  months  after 
this  act  shall  take  effect,  file  with  the  coun- 
ty clerk  of  the  county  wherein  he  has  been 
engaged  In  practice,  or  In  which  be  Intends 
to  practice,  a  stetem^t,  sworn  to,  setting 
forth:  (1)  It  be  is  actually  engaged  in 
practice  In  said  county;  the  length  of  time 
he  has  been  engaged  in  such  continuous 
practice;  and.  If  a  graduate  of  any  medical 
college,  the  name  of  the  same,  and  where 
located."  The  substance  of  the  Infbrmation 
In  that  case  Is  as  f<^ows:  *miat  on  the  2St)i 
day  of  June,  and  betwera  that  day  and  the 
day  of  making  this  complaint,  [July  28th.] 
at  the  dty  of  Oedar  Rapids,  in  the  county 
of  Kent,  one  William  W.  Phlppbi  did  then 
and  there  advertise  and  hold  himself  out  to 
the  public  as  authorized  to  practice  medicine, 
and  did  practice  medldne  in  the  dty,  coun- 
ty, and  stete  aforesaid,  without  having  the 
qualiflcatlou  required  by  law  so  to  do.  to 
wit,  he  (the  said  William  W.  PhlK>in)  not 
having  practiced  medldne  continuously  for 
five  years  in  this  state,  and  be  (the  said  WU- 
Uam  W.  Phlppln)  not  being  a  graduate  of 
any  legally  authorized  medical  college  tn 
said  state,  or  in  any  of  the  United  Stetes, 
or  in  any  other  country,  against  the  form 
of  the  statute,"  ete.  It  will  be  observed  that 
the  Michigan  stetute,  like  that  of  this  state, 
provides  for  two  classes  of  persons  who 
may  practice  medldne,  and  the  Information 
shows  on  its  face  that  the  uefendant  be- 
longed to  ndther  class,  and  therefore  was 
not  authorized  to  practice  medldne  tn  the 
stete.  Mr.  Bishop,  in  Directions  and  Forms, 
(page  899.)  has  g^vea  a  somewhat  similar 
form  against  an  unlicensed  physician.  It  Is 
claimed  on  behalf  of  the  stete  that  the  sec- 
ond class  is  a  mere  exception,  and  ttierefbre 
need  not  be  negatived.  Mr.  CMtty,  (1  Ctim. 
Law,  p.  232,)  in  speaking  of  exceptions,  says: 
"But  it  is  never  necessary  to  negative  all 
the  exceptions  which,  by  some  other  stetute 
than  that  which  creates  the  offense,  might 
render  it  legal,  for  these  must  be  shown 
by  the  defendant  for  his  own  Justification. 
Thus,  for  an  Indictment  for  a  mlsdemeanw 
against  a  reeetver  of  stolen  goods.  It  is  not 
necessary  to  aver  that  the  prlnc^ial  has  not 
beoi  convicted;  and,  in  general,  all  matters 
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of  dfltenn  Hfflft  C0II16  from  Uw  dotenAfliit^ 
and  need  not  be  antldpated  tb»  proaeco- 
tw;  nor  to  it  necenaiy  Air  Um  to  negatlre 
tbe  rnnimMnn  at  a  Ugba  offcmaa.  So  It 
is  merer  neeenry  to  itate  the  conclnslon 
of  law  to  be  derired  ftom  tbn  prembne, 
but  merdr  to  stato  tin  ftcto*  and  le&re  tiie 
ooDit  to  draw  tbe  taifiBrenoe.'*  Rer  ▼.  Pem- 
bertin,  3  Bnrnnm,  3008.  1  Wm.  BL  280; 
Bex  T.  Baxter.  2  Lea^  B79.  S80,  6  Term 
B.  M;  Bex  T.  EBsgtatt.  S  Beet,  19,  2a 
Him,  bi  an  Indlctmoit  fat  dtoobedtanee  of  a 
jDBtlotfli  Older,  It  need  not  be  awred  diat 
flw  order  ma  not  reroked;  nor  la  tt  neeeMar* 
17  to  nesattre  the  omlBslcm  of  a  USber 
ortano;  Bex  v.  Hlobu.  2  JOaMt,  fi^  19.  20;  1 
BUi.  ChtoL  Fzoa  I  51&  Fnnn  an  examtPa- 
tloB  of  aU  flu  caaoe  tbe  true  mle  appears 
to  be:  A  negatlTC  arennent  to  ttie  matter 
of  an  esoeptkm  or  proiiao  In  a  atatnte  la 
not  reqntalte  in  an  Indictment  or  Informa- 
tfcm,  tmleai  tbe  matter  of  ancb  exception  or 
pvoTlao  entera  Into  «r  beeomaa  a  part  ct 
tbe  deecriptlMi  at  the  oflenae.  or  a  qoallflca- 
doo  of  ttw  language  deftadng  ot  creating 
It  Therefore  tbe  prorlao  in  tbe  atatnte  ex- 
ceptln^  from  tto  op^ratkm  tfaoee  peiaona  who 
ooDMleiittoaaiy  obaerve  the  eeroDth  day  of 
the  week  aa  the  Sabbath,  bmtead  of  the 
dnt.  need  not  be  referred  tn.  *Cb»  reaaon 
la:  Tbe  pcoTlao  la  not  a  part  of  tbe  deaei^ 
tUm  of  the  offense,  bat  is  in  the  natore  of 
a  peraonal  piiTllege^to  keep  tbe  aevenlb 
day  of  the  wgA  aa  the  Babbath  in  the  place 
of  ttn  first;  bat  TrtieOier  tbe  defendant  Is 
entitled  to  the  ben^t  of  the  proviso  nrast  be 
deterndned  from  the  erldence.  A  different 
rale  preraUa.  howerer,  where  tbe  matter  of 
dM  proTlso  polnto  directly  to  tte  character 
of  tbe  <^aise,  and  la  made  a  material 
qnaUflcatbm  of  tte  atatutMy  deacrlptiou  ot 
it;  aa  fat  an  indictment  for  selling  liquor, 
where  the  prorlao  was  **that  nothing  con- 
tained In  this  section  shall  be  so  constraed 
as  to  make  it  nnlawfnl  to  sell  any  spiritu- 
ous Uquora  for  medicinal  and  pbarmaceiitieal 
pDipoaea."  In  such  case  the  indictment  or 
Informatlim  most  contain  Uie  negative  aver- 
ment tbat  ttie  sale  of  the  UqnoF  was  not  tor 
medicinal  or  phannactotlcal  purposes.  Him 
T.  Bteto.  1  Ohio  St  16;  BtUlghelmer  r. 
State,  82  Ohio  St  48S;  Max.  (Mm.  Proc. 
477.  Applying  these  ndea  to  the  inftirma- 
tlon  In  question,  and  It  tails  to  ahow  Oat  the 
plataittff  In  error  belongs  to  either  of  the 
principal  classes  set  forth  in  tbe  statute,  and 
Is  tteretbre  InaatBGlent  It  la  uoneoeamy. 
therefore,  to  examine  the  evidence. 

2.  IttodalmedMbebalforilieplalntlff  to 
error  that  tbe  act  Is  In  conflict  with  the  con- 
stltntlon.  Tbe  general  power  of  the  state 
to  prorrlde  Ibat  only  persons  skilled  In  tbe 
beaUng  of  diseases  shall  hold  thems^vea 
oat  to  tte  pnblle  aa  physicians  Is  un- 
doubted.  TUa  power  cannot  be  need  to 
bond  up  any  partlcnlar  acbool  of  medldne, 
bat  to  deigned  to  permit  only  those  qnaU- 
fled  by  education  and  good  moral  character 


to  engage  In  Uie  bnsbioaa  Bm  vriA  the 
utmost  care  upon  the  part  of  the  state,  It  may 
wdl  be  questioned  if  some  ot  tbe  medical 
achooli  are  aa  ttwrou^  aa  Uuy  ahonld  be. 
The  relation  between  tbe  jdqnldan  and  flw 
patlmt  to  neeesaarUy  oonfldenttol.  If  a  pas 
son  has  some  aUment,  or  some  membw  ct 
bis  family  to  ride,  and  be  eaBs  to  hto  aid  a 
phy^dan,  he  baa  a  il^t  to  expect  Ibe  op* 
dtnaiy  degree  of  skill  and  care.  Hto  resto- 
ration, or  tbat  of  hto  loved  one,-Hiay.  Ufa  lt> 
self,— may  depend  upon  the  skill,  attention, 
and  good  Judgment  of  the  pbyslclaa.  NO 
one,  tlierefore,  ahonld  be  permitted  to  prac- 
tice who  baa  not  the  necessary  diploma,  or 
has  been  in  actual  practice  In  the  state  for 
the  time  prescribed  by  statute.  The  board, 
however,  to  not  to  nae  Itn  power  arUtraf 
rlly,  nor  to  reftise  a  oordflcate  In  a  proper 
case^  mor  to  attempt  to  bolld  19  any  par* 
ticnlar  system.  The  Judgment  to  reversed, 
and  the  cause  remanded  for  furtiier  proceed- 
tnga  The  other  Judges  concor. 


8TAT10  «  iflL  SCHOOL  DISTBIOT  OV 

BOirZH  OMAHA  v.  PADDOCK  et  at 
OSnprsme  Oonrt  of  Mobraslca.    Feb.  16,  1898.) 
CiTiBs  or  Ssoom  Claw— School  Taxu  — LsVt. 

1.  Sonth  Omaha,  as  slunrn  Oie  eensns 
of  18D0,  is  a  cMy  of  the  SAOond  dasa.  liavliic 
more  than  8,000  and  less  than  25,000  Inhabl- 
tanta,  and  not  a  city  ot  the  first  clasa. 

2.  Tbe  school  board  of  South  Omaha  on  the 
6th  day  of  June,  1802,  made  an  estimate  of  the 
amount  of  sdiool  tax  to  Im  levied  in  said  dty 
for  tliat  year.  This  estimate  was  imperfect  In 
its  statemttits  and  details.  The  defendants  held 
the  same  until  Jaly  14, 1802,  when  they  refased 
to  lery  ths  tax.  Afterwards  prooeedinss  In 
mandamos  were  instituted,  and  tha  court  reo- 
dered  judgment  foe  the  defendants.  Corrected 
estimates  were  then  filed.  Beld,  that  such  es- 
tlmatea  rdated  badi  to  June  6th  of  that  year, 
and  that  it  was  ths  dut?  of  the  defendants  to 
levy  tb«  tax. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Duui^as  county; 
Irvine,  Jtidge. 

Application  for  mandamos  by  the  state,  on 
tile  relation  of  8cho<ddistitot<tf  South  Omaha, 
agalnat  J.  W.  Paddock  and  othem.  to  compel 
deifendanta  to  levy  a  school  tax  In  said  dis- 
trict The  writ  was  denied,  and  pbUnttS 
brings  wror,  Beversed. 

B.  T.  Fanawoctb,  tar  plalnttfl  to  eRor.  T. 
J.  Maboney.  for  daftndanto  In  error. 

BIAXWKLU  01  X  Ibe  relator  made  an 
a^iUoatlon  to  tbe  dcftndanto  to  tevy  a 
school  tax  to  tiio  aduxd  dtoMot  of  South 
Omaha,  sad,  aa  the  detaidantB  refused,  the 
vdbrtor  addled  for  a  writ  of  mandsanu.  On 
tbe  lieaiing  flie  oonrt  rendered  a  Judgment 
denying  the  writ  because  South  Omaha  was 
a  city  of  the  flxat  daaa  Jn  1891  tt»  legta* 
latore  paaaed  an  act  to  relation  to  dtlea  of 
the  flfst  caaas.  tbe  first  section  of  whldi  de- 
dares  that  an  dtiea  vrtdcb,  aooordtog  to 
tbe  oensos  of  1890,  oootato  more  than  10,000 
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and  kM  ttiAB  2S,000  InhaUtuitB  dumld  be 
oltiea  of  the  flnt  ctesa  The  oensiu  retunu 
■how  tliat  Soatfa  Omaha,  at  the  time  the  oen- 
SDS  wai  tBkxsi  In  1890,  oontahied  6,002  In- 
habllaats,  and  Uier^ore  waa  not  a  olty  of  the 
first  daaa  No  doubt  It  oontalna  many  more 
than  10,000  inhabitants  at  tlie  jfieeatt  tlmev 
but  that  Increaae  doee  not  affeot  Oils  oaae. 
Soath  Omaha,  howerw,  la  a  olt^  of  the  see- 
ond  olaas,  having  more  than  8,000  and  leas 
than  25,000  hibabltantB.  and  la  goTemed  by 
the  proTlalona  of  t^e  aot  In  relation  to  soch 
GtUes.  If  South  Omaha  la  a  dty  of  the  sec- 
<mA  daaa,  It  la  owceded  that  the  defoidantB 
are  the  proper  partiea  to  lavj  the  school 
taxes;  tmlees  ttiere  axe  objeettons:  (1)  to 
the  estimate;  and  Oi)  to  the  Ume  tt  ma  re* 
oelved. 

It  wUl  be  admitted  that  the  eettmate  la 
not  aa  definite  aa  la  desliabla  The  whole 
amonnt  required  Is  stated,  but  the  amount 
derived  from  hoensee  and  other  souioes  la 
stated  at  about  $20,000^  leaving  It  to  be  li»> 
ferred  that  $16,000  ahoold  be  levied  upon 
tha  tBJDdAe  property  In  the  city  for  the  sap- 
port  of  sohoola. 

Tbe  second  question  is  as  to  tiie  time  tiite 
tax  should  be  levied.  The  flrat  estimates 
wen  made  by  the  stdiool  board  on  the  eOi 
of  ffun^  1882.  and  on  the  IStti  of  that  month 
ttuy  were  a&at  to  the  def  «idanta  It  ap- 
pean  that  the  reeolation  of  the  school  board 
adopttng  the  estimates  contained  a  provision 
that  the  tax  so  levied  was  to  be  used  for 
tiie  sapp<Mt  of  schools,  but  In  th^r  report 
to  the  defendants  these  words  were  omitted. 
Hence  the  defendants  failed  to  levy  the  tax, 
and  continued  the  cause  until  the  14th  day 
ot  July,  1892,  when  they  refused  to  levy  the 
tax.  Thereup<»i  an  actiw  was  brought  to 
compel  such  levy,  and  the  oourt  held  "that 
the  report  of  the  board  of  education  to  the 
defendants  was  not  made  according  to  law." 
The  school  board  thereupon  held  a  meeting, 
at  which  the  following  proceedings  were  had: 
*'Sonth  Omaha,  Aug.  12,  1392.  To  th<;  Hon- 
orable the  Board  of  County  Commissioners 
of  Douglas  Cotmty,  Nebraska— Oentlemen: 
At  a  meeting  of  the  board  of  education  of 
school  district  of  South  Omaha  held  on  the 
Utii  day  of  August,  1892.  a  corrected  es- 
tfacats  at  13ie  funds  required  for  all  pur- 
p(«es  was  made,  and  the  following  resoln- 
Hon  was  adopted:  'Beeolved,  by  this  board, 
that  the  f(dlowlng  Is  an  estimate  of  the  dif- 
ferent funds  required  by  school  district  of 
Soutii  Omaha  for  the  flsoal  year  next  ensu- 
ing: Fw  the  support  of  schoi^  during  the 
fiscal  year  next  ensuing,  the  total  sum  of 
|80;000;  tbr  the  purchase  of  a  school  site, 
the  total  som  of  $2,000;  for  the  wectlon  of  a 
sduxdhoase,  the  total  sum  of  $2,600;  makiiig 
a  total  amount  of  funds  required  for  all 
pnrpoaea  of  $36,000.*  Ton  will  ther^re 
idease  levy  a  tax  on  the  taxable  property  of 
South  Omaha  anffldent  to  raise  tlie  above- 
maiti<med  funds,  less  the  amonnt  to  be  de- 
rived ftom  other  sooroea  The  amount  of 


ftmds  in  the  bands  of  the  (ruaenwr  of  said 
district;  and  available  tor  the  support  at 
sohool  during  the  fiscal  year  next  *TMmlPg.  la 
about  $16,000.   The  amount  expected  to  be 
raised  from  fines  to  aboat  $100.  Hie  amount 
expected  to  be  raised  fiom  lioenaas  wUl  be 
nothing  above  tiiat  already  paid  Into  the 
treasury,  whlcb  Is  Indnded  In  tlie  $16,000  i 
above  mentioned.  Ttie  amount  expected  to 
be  raised  from  tiie  state  sdiool  money  ap-  ! 
porttotied  to  the  district  win  be  about  $4,00a  | 
That  a  dupUoate  of  said  estimate  was  duly  j 
seat  to  the  cAty  council  (tf  South  Omaha. 
School  Dlstrlot  of  South  Omaha.  By  W.  B. 
GheelE,  Pres.  J.  H.  BuUa*  Acting  Sect"  A 
copy  of  this  estimate  was  on  the  same  day 
served  on  the  defendants,  but  they  rotnscd 
to  levy  the  tax,  whereupon  this  aotbm  was 
brmfl^t  to  cnnpel  snoh  levy.  The  oourt  be- 
low refused  to  grant  the  writ  because  South  i 
Omaha  was  a  dty  of  the  first  <dasB,  and  ' 
tlierefiKe  its  dly  council  oould  levy  the  neoes* 
sary  taxea  In  this  the  court  was  mlstalren. 
Tbe  amended  estimates,  as  filed  In  August, 
were  but  a  continuation  of  those  filed  on  I 
June  6th.  The  defendante  ahoold  have  noti-  I 
fled  tiM  relator  of  tlie  defecte  complained  ot  ! 
and  glrai  an  opportunity  to  oorrect  the  same. 
The  cause  Is  very  different  from  one  wher^ 
the  first  estimate  was  filed  with  the  board 
after  the  levy  was  made.    In  sncb  case  the 
right  to  levy  the  tax  would  be  very  doubtful, 
but  In  the  case  at  bar  tiie  defwidante  bad 
the  estimates  befUe  them,— defective.  It  is 
true^— showing  that  a  tax  dmuld  be  levied. 
The  judgment  of  the  district  court  Is  re- 
versed, and  a  peronptoiy  vnit  to  awarded 
against  the  defendants,  aa  prayed.  Judg- 
meat  aeoMdlns^.  The  ether  Judges  eonour. 


OABTNEB  V.  8TATB. 
<Sn^«ne  Oourt  of  Nd>ra8ka.    Feb.  16,  1803.) 
CKiMtKAL  L&ir— Wbik  Aftbai.  Libs— Fikai.  Ob- 

DBSa. 

1.  Tht  mlings  of  the  district  court  In  a  crim- 
inal case  cannot  be  reviewed  fay  this  court  priv 
to  the  renAtlon  of  a  final  Judgment  In  the  larose- 
outicoi. 

2.  An  order  of  the  district  court  ovamling 
a  plea  in  abatement  to  an  Indictment  is  aot  a 
final  order,  within  the  meaning  of  tiw  stetut& 
and  a  petition  in  error  cannot  be  pnMecoted 
therefrom  previous  to  the  prisona's  emvletion. 

(SyUaboB  by  the  Coort) 

Brror  to  district  court.  Pawnee  ooun^; 
Appelget,  .Judge. 

Charles  Gartner  was  indicted  for  fraudu- 
lently disposing  of  mortgaged  property,  and, 
his  plea  in  abatement  being  overruled,  he 
filed  a  petition  In  error.  DlsndaseO. 

O.  M.  Humphrey*  for  plaintiff  In  error. 
Oeo.  H.  Hastings,  Atty.  Gen.,  fbr  tiw  Stat& 

MORVAL,  J.  On  Hke  21M  day  of  April. 
1801,  an  Indictment  was  returned  In  tiie  dis- 
trict court  of  Pawnee  county  against  plain- 
tiff In  error.  Chariea  Gartner,  chaining  him 
with  having  fraudulently^  disposed  of  oer- 
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tiln  peTMUl  pnpeHr  OOTvred  a  c2iattel 
mortgage  daring  tbe  oxtatence  of  the  Hen 
thereon.  To  tbla  tndiotinent  plaintiff  In  error, 
at  the  October,  IBM,  term  of  eald  district 
eourt.  filed  a  plea  In  abetement.  alleging  as 
gnnmdfl  for  qnasblng  ttie  Indictment  (1) 
that  one  Evan  DaTla.  a  nwmbw  of  the  grand 
jury  thai  -ftmnd  the  tndlctmcait,  mu  not  at 
the  time  of  finding  the  same  a  gaallfled 
elector  In  the  state  of  Nebraska;  ^  the  In- 
dictment was  not  foond  iqr  a  fttll  and  legal 
grend  inry.  To  ttils  plea  the  oonntr  attor^ 
ner  UHwered  b7  a  genenl dnUL  TbeUeoe 
thus  formed  was  tried  to  the  court,  and  the 
plea  In  abatement  was  onrraftd.  vhuenpan 
plaintiff  In  error  filed  a  motion  for  a  new 
trial  on  his  lAea  la  abatemoit,  vUdi  was 
orernded  hy  the  conrt,  and  an  ezceptlcm  was 
taken  to  the  ruling.  The  record  sbowfl  that 
tbe  cause  was  contfnoed  nntll  the  next  soc- 
oeedlng  term  of  the  district  court,  and  this 
appears  to  have  been  the  last  step  taken  In 
tbe  case.  Tben  has  been  no  trial  upon  the 
merita,  nor  has  a  final  Judgment  been  ren- 
dered 

We  agree  with  the  attorney  general  that 
the  case  has  been  prematura  brought  to 
this  coorL  It  has  been  held  In  tills  state,  In 
an  unbroken  lta»  of  decisions  In  dvH  cases, 
that  a  writ  of  error  does  not  He  to  review 
the  rulings  of  the  district  court  in  a  cause  un- 
til final  Judgment  has  been  rendered  there- 
in, dlspoehig  of  tbe  entire  salt;  and  the  rale 
la  the  same  In  criminal  cases.  Green  ▼. 
State,  10  Neb.  lOS,  4  N.  V.  Bep.  422.  An 
order  of  tiie  district  omirt  OTwroUng  a  plea 
In  abatement  to  an  Indictment  la  Intwlocu- 
torr  mardr,  and  not  a  final  tnder,  within 
the  meaning  of  the  statute  governing  pro- 
ceedings In  error.  Tbe  ruling  complained  of 
amaot  be  reviewed  upon  error  previous  to 
the  prisoner's  convlcttmi  ot  tihe  crime 
charged.  Oieen  t.  State,  supra;  Elndey  v. 
State,  8  Ohio  St  SOB;  Ooduane  t.  SUte, 
80  Ohio  St  ei;  lufkeep  t.  State,  86  Ohio  St. 
483;  People  t.  Menffl.  14  N.  Y.  74;  People 
T.  Steamsi  28  Wend.  634;  Farrel  t.  State, 
7  IwL  845;  Woollej  t.  State,  8  Ind.  877; 
ngg  ▼.  8tat«  8  Ind.  868;  Beeee  t.  Be<dE, 
Id.  238.  As  there  has  been  no  final  Judg- 
ment In  tbe  court  below,  the  petltlai  In  error 
Is  dismissed,  tot  want  of  Jurisdiction.  Judg- 
ment acconUngl7-  The  other  Judges  cimcur. 


HALD  T.  MlSSOtmi  PAG.  RY.  CO. 
(Sopiene  Ooort  of  Nebraska.    Feb.  U,  180S.) 
C^aaisas  ov  Idrs  Stock— Failvrs  to  Pasn  akd 

WaTKB— DAHAOSt. 

1.  SectlOD  488&  Rsr.  8t  17.  S.,  Impoios  a 
pcnaltj  upon  a  railway  company  which  tnuu- 
portfl  lire  stock  If  tlie  animals  are  kept  In  the 
can  mora  tbaa  28  consecutive  hours,  'Sinless 
prerentad  from  so  vnloadiiut  bv  stonn  or  other 
aeddaitil  caoaea.**  There  Is  farther  exception 
where  animals  "hare  proper  food,  water,  space, 
and  epportnnltr  to  rest  ob  the  cars.  Bw 
ibMt»  m  adiiitloii  to  the  penaltr  Imposed  br  itat- 
Bte,  a  ebAwsj  company  which  faued  to  csnvlr 


with  the  above  reqniiement  would  be  Sable  In 
damages  to  the  owna  of  the  stock,  but  to  state 
a  caoas  of  action  tbe  petltloD  must  show  that  tbe 
case  Is  nfit  within  the  exc^tioDs  named. 

2.  In  an  action  for  the  loss  of  three  horses 
lost  by  oegllj;eoce,  and  three  which  died  from 
the  aame  cause,  the  value  of  all  being  placed  at 
$856,  and  for  damages  to  two  car  loadia,  the  juiT 
returned  a  verdict  for  S336.84.  BOd,  that  ft 
was  apparent  that  the  damagea  were  awarded 
npcai  both  causes  of  action  set  faith  In  the  peti- 
tltm,  and  neither  the  pleadings  nor  proof  Juatt 
fled  a  Tsrdlct  for  general  damages. 
(Syllabas  l^^  Oie  Court) 

Error  to  district  court;  Cass  county;  Fl^ 
Judge. 

Action  bj  J.  T.  Hale  against  the  Missouri 
Pacific  BaUway  Company  to  recover  for  the 
loss  of  six  horses  and  for  Injuries  to  other 
horses  of  plalntlflf.  There  was  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Brome.  Andrews  &  Sheean  and  Byron 
dark,  for  plaintiff  In  error.  J.  W.  Oir  and 
A.  N.  SnniTan,  toe  dstaidaat  In  errar. 

BIAXWBLIi,  0.  J.  Tbls  action  ma  brought 
by  Ibe  plaintiff  against  the  defendant  tai  tbe 
district  court  of  Oass  county  to  recover  for 
tbe  lorn  of  ate  horses,  and  damagea  tat  In- 
juries to  two  car  loads,  shipped  from  San 
Antonio,  Tex.,  to  Norfolk,  Neb.  On  the 
trial  at  the  cause  tbe  Jury  returned  a  ver- 
dict In  fbror  of  tbe  ^alntlff  for  the  som  of 
$888.84,  upon  which  Judgment  was  noAereA. 
A  large  number  of  qnestkos  are  discussed 
in  the  brief  of  the  plaintiff  whldi  do  not 
seem  to  arise  In  the  case,  and  need  not  be 
noticed.  There  are  two  counts  tn  the  pe- 
tition. In  the  first  It  Is  alleged  that  fai  May, 
1886.  tihe  pUdntlff  stamped  181  borsea  ftom 
San  Antmlo,  Te:^,  to  Omaha,  and  that  three 
of  said  hones,  of  the  Talne  of  $178,  escaped 
through  the  defendaafa  nei^lgence,  and 
were  lost  The  second  cause  of  action  Is  as 
fidlows:  **(1)  The  ^atntlff  compliUns  of  Ibe 
defratdant  for  that  the  defendant  now  Is, 
and  at  all  times  herdnafter  menttwed  has 
been,  a  corporation  organised  and  existing 
under  and  by  vlrtoe  ef  tbe  lam  of  tbe  state 
of  Missouri,  and  operating  lines  of  railway 
Into  and  throng  the  states  of  Missouri, 
Texas,  and  Nebnurica,  and  Into  and  ttmngb 
the  comity  of  Gas^  In  the  said  state  of  Ne- 
braaka.  (2)  At  all  the  times  and  dates  here- 
inafter mentioned  defradant  was  a  com- 
mon carrier  engaged  In  Uie  bndnsss  of  - trans, 
perttttg  goods,  wares,  merchandise,  and  Uve 
stock  for  hire  for  the  pubUe  generally  to 
and  from  potuta  on  the  Une  of  Its  said  rail- 
way and  on  lines  connected  therewith,  with 
an  office  at  Ban  Antonio,  Texas,  and  was 
operating  its  Unea  of  railway  betwesn  ssld 
town  of  said  San  Antonio,  Texas,  and  various 
points  m  said  state  ot  Nelwaska.  ^  On 
the  lOtb  day  of  December,  1886,  plaintiff  was 
engaged  In  baying  boraea  In  the  state  of 
Texas,  with  headquarters  at  San  Antonio, 
in  said  state,  tor  ditpmokt  to  and  sale  at 
pdnts  bk  said  state  of  Nebraska.  Jj^  On  tfce- 
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date  aforesaid  the  defendant,  for  a  good 
and  Taloable  conaldenition,  did  undertake  to 
and  contract  with  the  plaintiff  for  the  trans- 
portation by  said  defendant  for  plain  tiff  of 
two  car  loads  of  mares  belonging  to  said 
plaintiff  from  said  Son  Antonio,  Texas,  to 
Norfolk,  Nebraska,  and  In  that  behalf  to 
protect  and  care  for  said  mares,  and  deliver 
them  In  good  and  safe  c<»idltlon,  within  a 
reasonable  and  proper  time,  at  the  point  last 
above  named.  (5)  Under  and  In  pursuance 
of  said  contract,  which  was  in  writing,  on 
the  date  aforesaid  plaintiff  delivered  to  said 
defendant  at  said  San  Antonio,  Texas,  for 
shipment  to  Norfolk,  Nebraska,  64  head  of 
mares,  which  were  received  bj  defendant, 
and  placed  In  two  stock  cars,  used  for  the 
shipment  of  stock.  (6)  Said  defendant  did 
not  transport  said  mares  to  Norfolk,  Neb., 
In  a  good  and  safe  condition,  and  did  not 
protect  and  care  for  said  mares  while  In 
defendant's  custody,  but,  to  the  contrary, 
said  defendant,  by  Its  agraits  and  servants, 
carelessly  and  ne^igently  foiled  and  re- 
fused to  famish  and  provide  ears  property 
famished  and  bedded  for  the  shipment  of 
said  mares,  and  negligently  refused  to  enable 
or  permit  plaintiff  to  procure  proper  bedding 
for  tbe  cars  In  whltih  said  mares  were 
shipped;  and  said  d^endant,  by  Its  servants 
and  agents,  carelessly  and  negligeotly*  and 
wholly  dlnegaidlng  plalntlfl^  rli^ts  In  tbe 
premises,  kept  said  mares  confined  In  said 
cars  while  transporting  them  over  defend- 
ant's Une  of  railway  from  Muskogee,  Indian 
Territory,  to  Kansas  City,  Mlssonii,  for  86 
boors,  without  food  or  water,  or  care  of  any 
kind,  and  carelessly  and  ne^gently  refused 
to  pwmit  said  mares  to  be  unloaded  and  fed 
and  watered  and  cared  for  by  plaintiff  while 
ea  route  between  said  points.  (7)  Said  de- 
fendant, by  Its  servants  and  agents,  care- 
lessly snd  negligently,  and  wholly  disregard- 
ing pl^ttfTs  rights  in  the  premises,  kept 
said  mares  confined  in  said  cars  while  trans- 
porting tJiem  over  defendant's  line  of  rail- 
way from  Kansas  City,  Mo.,  to  Norfolk,  Ne- 
braska, for  40  hours,  without  food,  water, 
or  care  of  agy  kind,  and  carelessly  and  neg- 
UgenUy  refused  to  i>emiit  said  mares  to  be 
unloaded  and  fed  and  watered  and  cared  for 
by  plaintiff  while  en  route  between  said 
points,  although  plaintiff  offered  and  re- 
quested that  he  be  allowed  so  to  do.  ^ 
Defendant,  by  Its  agents  and  servants,  neg- 
ligently and  without  cause  delayed  the  trans- 
portation of  said  mares  between  the  points 
berdnafter  referred  to,  and  kept  said  mares 
ocmflned  In  said  cars  while  at  route  from 
San  Antcmlo  to  Norfolk  five  days  longer  ttian 
was  necessary  and  required  for  tbe  trans* 
pwtatlcm  ot  said  marea  between  said  pcdnts 
In  a  proper  and  carefol  manner.  (9)  That 
by  reas(m  of  said  cajeless  and  ne^igent  acts 
of  tbe  servants  snd  agents  of  defendant 
bereinbefore  mentioned,  tliree  of  said  mares 
became  stdE  and  died,  and  were  wholly  lost 
to  pi^iwrtff,  to  plalntiirs  damages  In  tha  mam 


<rf  1180.  The  mares  so  lost  were  of  ttie 
value  of  $180,  and  the  Iwlance  of  said  mares 
became  sick  and  diseased,  and  liad  their 
manes  and  tails  eaten  off.  Thirty-four  at 
said  number,  b^ng  with  foal,  lost  their  cc^ts, 
and  all  mu<di  depreciated  In  value,  to  plaln- 
tUra  damage  in  the  sum  of  $1,850.  Where- 
fore plaintiff  prays  Judgment  against  said  de- 
fendant for  the  sum  of  11,900,  wUb  tatterest 
thereon  from  the  1st  day  at  Bfay,  18B7,  be- 
sides costs  of  salt" 

It  will  be  observed  that  Ibe  aeoimd  dilp* 
ment  was  made  December,  1886;  that  tbe 
cars  were  11  days  on  the  way;  tbat  in  two 
Instances  It  Is  charged  tbat  the  awimwfa  were 
kept  on  tbe  can  more  Iban  28  hours,  in  vio- 
lation of  tbe  act  of  congrea  of  Mardi  S, 
1873,  (Rev.  St  IT.  S.  4386,)  unless  prevented 
from  so  unloading  by  storm  or  other  acci- 
dental causes.  There  is  also  a  furtlier  ex- 
ception in  section  4388,  tIe.:  That  when,  an- 
imals "do  have  proper  food,  water,  space, 
and  opportunity  to  rest,  the  provisions  in 
regard  to  tbelr  bdng  unloaded  shall  not  ap- 
ply." T^e  proof  as  to  delay  In  feeding  and 
watering  the  animals  before  reaching  Kan- 
sas-City shows  tiiat  tb.&  train  was  somewhat 
delayed,— so  far  as  we  can  see,  witbout  tbe 
fault  of  the  employes;  and  there  was  a 
delay  of  two  hours  at  Kansas  CJlty  by  rea- 
son of  an  engine  b^ng  off  tbe  tnu^  The 
proof  also  shows  that  the  delay  at  Kansas 
City  was  caused  by  reaching  that  place  on 
Christmas  eve,  and  no  frdght  train  left  for 
Omaha  until  Sunday  evening;  0iat  there 
were  no  facilities  at  Pappllllon  for  feeding 
stock,  but  it  was  proposed  to  stop  at  Fre- 
mont, where  there  were  facilities,  but  the 
plaintiff  w^t  to  sleep,  and  tba  stock  was 
carried  by.  It  Is  trae  the  plaintiff  testifies 
that  tbe  conductor  promised  to  wake  blm  np 
at  Fremont,  but  failed  to  do  so,  but  It  will 
not  be  seriously  contended  that  tbe  com- 
pany would  be  liable  because  the  conductor 
failed  to  awaken  the  plaintiff.  It  was  no 
part  of  his  duties,  and,  while  an  act  of  cour- 
tesy which  should  have  beea  performed,  yet, 
if  tbe  conductor  from  forgetfulness  <a  other 
cause  failed  in  that  regard,  the  company 
is  not  liable.  The  petition  should  sbow  tbat 
this  case  is  not  within  either  of  Ibese  excep- 
tions In  order  to  state  a  BaUllty  ot  tbe  de- 
fendant for  loss  or  damage. 

2.  The  statement  of  Injury  to  the  anipials 
Is  too  graieral  to  admit  proof  of  special  dam- 
ages. Thus  it  la  charged  that  more  than  30 
of  the  mares  lost  tbelr  colts,  bat  there  is 
nothing  to  show  that  the  defendant  is  at 
fault  in  the  matter.  It  la  not  contended 
that  the  injury  was  caused  by  tbe  slow  rate 
of  travel,  or  by  tbe  failure  to  feed,  water, 
and  rest  regularly,  nor  by  other  neglect  of 
the  defendant  than  to  the  Jolti  and  tremor 
of  the  cars.  So,  in  regard  to  the  depreda- 
tion in  value  of  the  mares,  the  cbarge  is  gen- 
eral, and  the  proof  in  regard  to  all  of  these 
matters  Is  bat  little  better  than  tbe  petition. 
An  important  fact  seems  to  bave  been  sItoi 
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but  little  wd^t,— that  these  animals  were 
tmuported  In  tlie  monUi  of  December,  about 
1400  miles  nortb,  from  a  comparatively  mild 
climate  to  a  much  colder  one;  and  Hw  cold- 
er weather,  no  doubt,  had  much  to  do  with 
the  pinched  appearance  of  the  animals  when 
they  reached  Norfolk.  No  Iobb  seems  to 
hare  occorred  on  the  Union  Padllc  Railway 
from  Omaha  to  Norfolk,  and  It  seems  to  be 
mmeceasajry  to  dlsccss  that  qaeatlon.  80, 
in  regard  to  UaldUty  of  the  defoidant  un- 
der Its  contract,  as  the  plalntlfF  erld^tiiy 
reoorered  on  both  his  canBes  of  action  in  the 
court  below,  there  is  no  material  error  in 
the  record,  and  the  Judgment  is  afflnned. 
The  ottier  Judges  coocnr. 


CNION  ma  00.  OF  OAUFOKNIA.  t.  BAB- 
WICK. 

GBBMAN-AMEBIOAN  INS.  OO.  OF  NJSW 

YOBK  T.  aAMHL 
(Si^nsM  Oonrt  of  Nebraaka.    Feb.  iS,  1B98.) 

l^iauBAXOS— Absiqhiiiiit  or  Polict— Aotioh  roa 
I«oes— Proop  of  Low— CosDiTioMs  or  Pouor. 

1.  A  boaiDess  man,  hvring  Inanzed  Us  atodE 
of  soodi  for  H>()00,  mads  a  lonnal  aadgnment 
of  the  policiee,  vith  the  consent  of  the  insurers, 
to  ooe  B.,  to  secure  a  contingent  llabUity  as  in- 
dorser  on  bis  notes.  He  also  execrated  a  chat- 
tel mortgage  on  his  goods  for  the  same  piupose. 
The  notes  were  paid  by  the  maker,  and  B.  re< 
leased  fnnn  liability  on  the  notes.  In  an  action 
OD  the  policies  for  a  loss,  hdd,  that  it  was  prop, 
erly  brragfat  in  the  name  of  the  insnred. 

2.  when  prtxtf  of  loss  is  fnmiabed  to  the 
Insnrance  company,  to  which  it  objects,  It  mnst 
return  the  same,  with  its  objections,  within  a 
reasonable  time,  at  its  objetnons  wDl  be  vii- 
araiQing.  . 

3.  A  proTtsion  In  a  poUcT  of  Insurance  for 
arbitration  ta  of  no  force  where  die  insurance 
company  denies  Its  llalulity  on  the  policy. 

4.  A  mortgage  of  eliattels  to  secmv  a  eon- 
tineent  UaUlity  of  the  morUagee  as  indorser, 
and  under  which  the  mortgagee  does  not  take 
possession,  is  not  sudi  dnnge  of  title  as  to 
sTotd  Uie  policy. 

B.  Instmcnons  set  out  In  the  record  AcW  not 
prejudidsl  to  the  companies. 
(SyUabos  by  the  Court) 

EhTor  to  district  coort*  Ijucaster  oounty; 
Tibbeta,  Jndge. 

Actttm  by  Joseph  S.  Barwl^  against  tlie 
Union  Insurance  Company  of  Oallfornla. 
Same  against  the  German-American  Insur- 
ance Oompany  of  New  York.  Both  salts 
were  brought  on  Insurance  policies,  and  tried 
togeOier.  Plaintiff  bad  Judgment,  and  de> 
fondants  bring  error.  Affirmed. 

Chas.  Oflntt.  for  plalntifrs  in  error.  Talbot 
&  Bryan,  for  defoutaut  In  error. 

BfAXWBLL,  G.  J.  On  the  12th  day  of 
Jannary,  ISOO,  the  defendant  Insnred  "his 
whole  stodi  of  dgars,  cigarettes,  snuffs, 
pipes,  and  all  kinds  of  tobacco,  Including 
packages,  cases,  and  boxes  containing  same, 
snd  other  merchandise  usually  kept  by 
wholesale  tobacconists,  all  of  which  were 
contained  in  the  second  story  and  basement. 


bride,  composition  roof  bulltUng  situate  <m 
lot  A.  of  snbdiTision  of  lots  11  and  12.  block 
83,  IJncoIn,  Neb.,  "with  each  of  the  plaln- 
tlfla  In  error,  for  the  simi  of  $2,000;  said  pol- 
icies to  continue  in  force  fbr  one  year.  On 
the  17th  of  Febmaiy,  1800,  the  ato<^  of 
goods,  then  alleged  to  be  the  value  of 
16,600,  was  badly  Injured  by  fire,  the  loss 
daUned  being  $5,00a  After  the  loss  the  ad- 
juster of  both  of  the  insnrance  companies 
named  appeared,  and  examined  the  goods, 
but  seemed  to  have  fiiiled  to  make  an  ad- 
justment of  tho  loss.  Hence  the  defendant 
in  error  bnraght  an  action  In  the  district 
court  of  Lancaster  comity  upon  both  poli- 
cies. The  cases  were  tried  together,  and 
the  Jiuy  returned  a  TUdlct  In  fiivor  of  ttie 
defOkdant  in  enw,  and  against  eacb  cam- 
pany- 

FoT  the  sum  of  $1,750  00 

^th  interest  at  7  pw  CMit   140  87 

$1,880  87 

—And,  a  motitm  for  a  new  trial  baring  been 
orermled.  Judgment  was  altered  on  the  rei^ 
diet  Four  errors  are  relied  upon  by  the 
plalntUCs  In  error  to  secure  a  rereraal  ef 
the  case.  These  win  be  noticed  in  their 
order. 

1.  That  the  plaintiff  was  not  the  real  party 
In  Interest  as  he  had  assigned  his  interest 
in  the  goods.  The  testimony  shows  that  O. 
O.  Burr,  of  Lincoln,  had  befriended  the  de- 
fendant In  error,  and,  among  other  things, 
had  indorsed  his  notes  for  considerable  sums 
at  the  Pirst  National  Bank  of  Uncoln.  Burr 
seems  to  have  asked  for  no  security,  but 
the  def^dant  In  error,  to  protect  bim  from 
possible  loss,  assigned  the  policies,  with  the 
ai»^t  of  the  companies,  to  him,  "as  his  In- 
terest should  appear,"  and  also  executed  a 
chattel  mortgage  on  a  part  or  all  of  his 
goods  to  Burr  to  secure  the  same  contingent 
liability.  There  was  no  change  of  posses- 
fdon,  and  the  defendant  in  error  paid  the 
notes  in  question,  and  released  Burr  from 
liability  thereon.  He  (Burr)  was  a  witness 
on  the  stand,  and  disclaims  any  right  ilQe, 
or  Interest  In  the  goods  in  question.  It  also 
appears  that  the  defendant  In  error  is  the 
only  party  who  bos  any  rUikt  or  title  to  the 
property.  The  defendant  in  error,  there- 
fore, is  the  real  party  In  Interest  and  the 
first  error  assigned  is  not  well  taken. 

2.  That  two  condlUons  precedent  ^ere  not 
compiled  with,  via.  proof  of  loss,  and  sub- 
mission to  arbitration.  The  propodtlons  are 
considered  together  in  both  brUA,  bat  we 
will  consider  them  separately: 

(1)  mie  proof  shows  that  both  companies 
were  notified  of  the  loss  Immediately  after 
It  occurred;  that  an  adjuster  appeared,  and, 
with  the  deftodant  In  error,  took  an  account 
of  the  goods,  and  personally  saw  and  In- 
spected the  injured  goods,  and  seems  to 
hare  obtained  a  pretty  accurate  view  of  ^e 
condition  of  the  stock  before  the  fire.  Tho 
prlne^al  <^ect  «f  pnot  of  lorn  Is  to  obtain 
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a  oomct  itatenMBt  ftom  ttke  ownw  of  the 
property  Injured  or  destrojed,  nt  tbo  uaoont 
of  tin  Ion,  and  tbe  date  of  Iti  occnrrence. 
Otber  thln^  are  reqalred  In  the  proof,  bat 
th^  are  nbridlair  to  die  main  statementa 
H  ohjoctlou  are  made  to  the  form  of  the 
proo^  th^  flhoiild  be  commnnlcated  to  the 
Ixumred,  and  he  AoaU  be  xequlred  to  make 
oat  a  full  statement;  otherwtM^  tiie  objee- 
tions  win  be  imaTaUlng.  A  companr  may 
hare  notice  from  tbdr  own  agut  at  a  giTen 
point  that  a  certain  loss  baa  oocnrred,  and 
If  It  acta  npffli  that  Infoimatloii.  and  aends 
an  adjuster  to  fattmatft  tbu  amount  of  the 
aanift,  efec^  It  to  no  doabt  a  waiter  of  proof. 
We  find  the  followtng  letter  In  the  record: 
"Omaha,  Meb..  Slat  March,  ISOOi  J.  &  Bar- 
wick.  Sett,  Uncola.  Nah-Dear  Sir:  I  am 
In  recdpt  ct  a  paper  containing  a  list  (tf 
goods  said  to  bare  been  damaged  by  Are  on 
Vtbrwuy  17, 1690,  wbldi  are  alleged  to  have 
been  Insored  mtder  pc^cr  1,818  of  the  Oeiv 
maihAmerican  Buncance  Company ;  said  pa- 
par  bi^ng  signed  and  swwn  to  by  yoo.  U 
we  are  correctly  Informed,  you  parted  com- 
pletely with  the  title  of  all  goods  which  may 
hare  bean  corered  b7  u>7  P<dlcr  of  oua 
on  February  4,  1890,  and  have  not  since  be- 
come the  owner  of  any  sodi  goods;  oona^ 
qaontly,  we  faU  to  noogntao  any  Uabntty 
towards  you.  Beepectfolly,  Francis  Dana, 
Special  Agt**  In  tha  case  at  bar  the  teati- 
mooy  AowB  that  proof  of  loas  waa  made, 
to  irtilch  no  objections  were  taken,  and  St 
la  now  too  lata. 

(2)  The  Union  Insurance  Oompany  poUcy 
coat&lna  this  provision:  "The  amount  of 
sound  Talne,  and  of  loss  or  damage,  shall 
be  determined  by  agreement  between  this 
company  and  the  aasored;  but  If  differ- 
ences  shall  ailse  aa  to  tba  amoant  ot  any 
loss  or  damage,  or  aa  to  any  question,  mat- 
ter, or  thing  (exc^  tba  raUdity  oC,  the  con- 
tract, or  liability  of  this  compansO  coocenip 
ing  or  arising  out  of  this  Insurance,  every 
sodi  difference  dull,  at  the  written  request 
at  either  party,  be  submitted  to  oompeteut 
and  Impartial  pereona,— one  to  be  clusen  by 
each  party,— and  the  two  so  choaen  ahall 
aelect  an  umpire  to  art  ^th  them  in  case  of 
tiudr  disagreemmt;  and  the  award.  In  writ- 
ing, of  any  two  of  tb^n,  shall  be  binding  and 
coiuluBlve  aa  to  the  amount  of  audi  lees  or 
damage,  or  aa  to  any  question,  matter,  or 
thing  so  submitted."  Tb^e  la  no  claim  that 
either  party  desired  to  arbitrate  the  mat- 
ters In  difference  between  them,  and  hence 
the  provlMon  baa  no  force.  In  the  Qerman 
Insurance  policy  there  is  no  proridon  for  ai^ 
bltratlon.  That  proTlsi<m,  howem.  la  in- 
serted In  a  policy  for  ttie  purpose  ot  having 
the  amoimt  of  the  loaa  adjusted  in  an  amica- 
ble manoer,  where  in  fact  the  tnaurance 
company  admits  its  liability,  but  to  uncer- 
tain as  to  the  amount  of  the  loas.  If  the 
company  dulea  Its  Uabillty  for  the  loaa,  there 
would  ba  nofiUng,  from  Its  atandpotait,  to 
arbitrata  Hoica  the  role  does  not  apply 


where  the  company  denies  Ha  llaUlily.  In- 
aurance  Ca  v.  Blherton.  2K  Neb.  506,  41  N. 
W.  Bepu  40a  In  the  case  dtad  It  waa  heU 
ttiat  a  provldon  of  the  kind  named  In  a  pot 
Icy  was  void,  the  effect  being  to  oast  the 
courts  of  their  legitimate  Jurtadicttatt.  The 
second  objection  to  not  well  taken. 

&  Xbe  taurd  error  assigned  to  that  tha 
proofi  (tf  loss  were  not  aofltotont,  and  wave 
for  the  eonrt;  and  not  the  Joey,  to  paaa  npoa. 
Wo  do  not  care  to  eomnWBtt  furthsr  npoa  ttia 
inoolhefhMa  Tbsy were snlBdeiit to notuy 
tha  oamoKoHM,  and  ttef  acted  upon  such 
notlos,  hot  rsCosed  to  pay  the  Iossl  If  tha 
proofti  wen  dafaetlTa,  the  asCeels  were 
waived. 

4.  Tba  fourth  error  to  In  rafttsing  to  hold 
that  the  ohattd  mortgage  referred  to  did  not 
mviM  the  polkor.  It  to  now  well  setHad 
that  a  mortgage  of  diattels,  where  there  to 
no  change  of  possesdon,  will  not  avoid  a 
pcrikgr  <tf  iDsnranoe.'  1r  Byers  t.  bisaranoo 
Oo,  SB  Ohio  8t  eOO,  the  fifth  point  in  the 
■ayllabns  to  aa  foUoiws:  'It  waa  a  oondttton 
oC  the  poUoy  that  tttta  ^opaty  be  sold  or 
tnastereO,  or  any  chsaga  take  place  la  the 
titles  dttur  by  Isg^  process  or  otherwise^ 
wtthoot  the  ooDsent  of  the  oompany.  the 
p<dlqy  ahall  be  void.*  This  condition  was 
not  hntooL  tu  tba  eKeouiOaa  oC  a  mortgnge 
on  the  property  without  such  conseBt" 
See^  abo,  Insoranoe  Go^  t.  Spankneble,  B2 
m.  S3;  Tnsnranoft  Oo.  ▼.  Eddy,  S5  OL  218; 
May*  InsL  |  280^  and  caaea  In  note;  Qoanler 
T.  Insnrsnoe  Oo.,  10  W.  ya.  607;  Biyan  t. 
Ihsoraoce  C<x.  145  Mssa  889,  14 17.  B.  Bep. 
4S4;  TTMnmri  r.  InsnTsaoB  Ook,  M  Wis.  72, 
11  N.  W.  Bep.  8BI.  JR  Btnmg  t.  Quuraaee 
Co.,  10  Pick.  40.  it  waa  held  lhat  a  condition 
In  a  voUxff  whtoh  provided  "that  if  tba  prop- 
erty should  be  sold  or  oouveyed,  in  whole  or 
In  pari^  ibe  pMcj  diould  be  void,**  waa  not 
broken  by  a  aale  npuL  execution,  and  Uiat 
the  provMou  in  the  poUoy  referred  only  to 
Toluntaiy  aaalgnmenta  See,  atoo^  BmiUi  r. 
Putnam,  3  Pick.  221;  Doe  t.  Cartw.  8  Term 
B.  S7;  Stetaon  t.  Insurance  Gc,  4  Mass.  330; 
^uurance  Co.  t.  Findtoy.  6  Whart  483; 
Wood,  Ina.  828;  Baley  Uianranoe  Co.,  80  N. 
Y.  21;  Barlow  t.  Bank,  68  N.  Y.  389; 
Insurance  Go.  t.  ^>anknebl%  62  HL  63; 
StatkweaOier  t.  Insurance  Go.,  2  Abb.  (JO.  S.) 
67.  These  cases,  and  numerous  others  that 
mi^t  be  dted,  seem  to  settle  the  questifHi 
that  the  condition  prohibiting  a  sale,  transfer, 
or  oonv^anoe  of  the  insured  property  to 
to  be  construed  aa  limited  to  a  Tohmtary 
tesnsfer,  and  not  to  a  sate  or  tiansCsr  made 
adreise  I^al  prooeedlngs.  In  all  these 
and  dmilar  cases,  it  to  probaUe  that  if  an 
adverse  legal  sate,  transfer,  or  conveyance 
of  the  insured  property  had  bean  made  pre- 
vious to  the  loaa,  so  as  to  divest  the  assured 
of  all  ri^t,  titles  or  toterest  therein,  no  re- 
covery could  be  had,  for  want  of  aa  insur- 
able intorest  in  the  poUey  holder  at  the  time 
of  the  losa  It  to  atoo  said.  (U  N.  W.  Bev 
3660       the  foUowtaig  caaea  it  to  hdd  tha* 
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tho  oxecatory  amtxacte  for  the  sale  ot  Om 
Insured  propert7  do  not  aroU  the  pcrftay 
under  •biiUar  oondltioiw:  Insnranoe  Co.  t. 
lawrenoe,  4  Mete  (Ky.)  9;  Maxten  t.  Io- 
suranoa  Ga,  11  Barb.  624;  Clinton  t.  Inwir- 
anoe  Co.,  45  N.  Y.  4&4;  Phillips  t.  Iiuninuioe 
Co^  10  Cash.  SaO;  Hill  t.  FrotecUon  Ook,  S9 
Pa.  Bt  474;  Imnruoce  Coa.  t.  KeUy,  S3 
Md.  421;  JadEson  t.  Insoianee  da*  16  B. 
Hon.  244;  Power  t.  Imforaiice  Go,  19  la.  2B; 
Hutchinson  t.  Wrlghi  26  Bear.  444.  The 
last  caae  was  a  marine  insoFuioe,  and  be- 
fore loM  the  aanued  tnuuCerred  hU  Intereat 
to  a  third  p«aon  by  an  absolute  oomvTKoeo, 
and  his  rendse  waa  entered  as  owner  on 
the  reelster;  but  iq>oa  the  trial  it  was 
proved  that  the  transfer  was  in  fact  a  mort> 
gace.  TtiB  d^oBdant  Insisted  the  pt^lcy  was 
avoided  under  two  proTlatons  of  the  assoola- 
tl<»i.  The  first  was  that  If  the  ditp  waa  sold 
title  risk  should  oease  from  the  date  of  the 
Bale,  unless  notice  was  siren  to  the  secre- 
tary. Hie  other  proTldon  was  that  no  ves- 
sel which  Is  mortgaged  shall  be  insured,  un- 
less the  mortgagee  give  a  written  guaranty/ 
eto.  No  such  guaranty  had  been  given.  It 
waa  held  the  plaintiff  could  recoTtf,  not 
withstanding  the  form  of  his  oonveyancev 
upon  proof  that  it  waa  intended  as  a  mort- 
KBigfi  in  fact;  and,  second,  that  the  mortgage 
given  after  the  Inanrance  was  not  a  violation 
of  the  second  provision.  It  seeroa  to  us  Uiat 
iha  wordn  oaert  In  the  condition  In  this  pair 
Icy  dearly  look  to  sofdi  a  -sale^  transfer,  or 
allenatkc  as  passes  the  title,  and  carries 
with  It  tb9  right  of  possession.  Such  Is  the 
definition  of  the  wwds  'sold,'  transferred,* 
ali^iated;'  and.  If  they  are  made  tx>  tociude 
a  sale  upon,  execution,  it  is  by  giving  tbem  a 
meaning  whl^  they  do  not  ordinarily  re- 
ceive. Tho  added  words,  'ohsnge  in  the  title 
or  poaecsMoK,'  do  not  extoid  the  meanlnc  It 
Id  the  title  at  tbe  estate  which  Is  to  be 
changed,  not  a  mere  ri^^t  which  may  or 
may  not  ripei  into  a  change  of  title."  These 
cases,  and  many  others  which  might  be  cited, 
show  that  a  mere  security  does  not  transfer 
the  title,  and  defeat  a  recovery  for  loss.  The 
fonrth  point;  therefore,  is  not  well  takea 
&.  Tlie  fifth  error  as^gned  la  hi  giving  the 
fourth  paragraph  of  the  Instruction,  which 
is  as  follows:  "Too  are  Instmoted  that  the  in- 
surance  policies  issued  by  defendants  to  plain- 
tiff craistttnte  oontraots  In  writing  betweeo 
the  Insurer  and  Insured,  equally  binding  upon 
eacb  party  to  the  agreemoit,  and  if  It  ap- 
pears that  either  party  to  the  agreement  has 
fafled  to  coolly  with  the  terms  thereof  In 
,any  material  part,  tben  the  party  so  falling 
caxmot  insist  upon  die  performance  of  tiie 
agreement  by  the  other  party,  unless  you 
should  farther  find  that  ocmplianoe  with  the 
agreemeot  on  the  part  of  the  party  foiling  had 
been  waived  by  the  other  party."  It  must 
be  confessed  that  the  particular  objeot  of 
ttOi  inatmctlcn  Is  not  apparoit  It  seems  to 
be  an  indirect  mode  of  saying  to  the  jury 
that  if  they  found  that  the  idalntlff  below 


had  not  corniced  wiflk  tiie  oondltloDS  ot  the 
p<dioy,  In  any  respect,  thm  he  could  not  re- 
cover. It  is  evidently  directed  at  the  plaintiff 
bdow,  and  was  prejudldal  to  bbn,  and  the 
attorney  for  the  oompaniea  does  not  contend 
that  it  was  prejudicial  to  t^em.  The  other 
Instzuotions  are  not  objected  to,  and  are  pre- 
Bomed  to  be  correct 

Upon  the  whole  esse  it  is  ^parent  that  the 
plaintiff  beloir  is  entitled  to  recover,  and  no 
real  defense  has  bectn  shown  to  the  action. 
A  oontract  of  Are  inauranoe  Is  one  of  indem- 
nity In  case  of  loss  or  damage  by  Are.  Like 
any  other  oontract,  It  dioald  be  sustained.  If 
poasIUe.  Where  there  has  been  an  actual 
loss;  without  fault  ot  the  insurer,  it  should 
be  adjusted  and  paid  with  reasonable 
pramptneos.  That  is  the  ccoitract;  and  thme 
la  no  Justioe  in  ouit^tdlng  in  court;  for  yean, 
against  a  Just  daim,  in  coder  to  secuTe  a  com* 
promise  or  dlrolmitiop  in  the  amount  Thwe 
Is  nothing  in  this  reoord  that  tends  to  Im- 
peaoh  the  good  faith  of  the  defendant  In 
error,  and,  so  far  as  appears  bia  claim  Is 
Just  Hw  Judgment  la  afllrmed.  Tba  other 
Judges  OQDOIU: 


8TAXB  «K  itf.  QKBSSUEnC  GOUIfi'X  T. 
lOLNB. 

(Supreme  Court  of  Nebraska.    Veb.  IS,  1888.) 

Oonmss— Patmint  or  BuAav  «o  Da  Turro 
Opticsr. 

Where  a  county  has  once  made  psyment 
of  the  «alary  of  a  coitnty  office  to  one  actnally 
in  posMMdon  of  tiie  offlca,  mrformlng  its  ^tlu; 
with  color  of  title,  before  bii  itebt  to  tiia  oflim 
has  been  determined  against  him  tqr  a  cotntM- 
tent  tribanai,  ]t  cannot  afterwards  be  compelled 
to  pay  the  same  salary  to  the  de  Jare  offloar. 
(SyliaboB  by  the  OomtJ 

Application  fior  msndHmua  flte  ttate^ 
on  the  lelaticm  of  Greeley  eoonty,  against 
Henry  N.  Mltaie,  to  eranpel  deCendant  to  pay 
Into  the  treasuEy  of  the  ootmty  oestain  mon- 
eys received  by  him  as  treasurer.  Writ  al- 
lowed. 

R  F.  Griffith,  Coffin  &  Stoae^  and  j;  B. 
Swain,  for  rdator.  J.  B.  Bun  and  Bobert 

Ryan,  for  respondent 

NOBVAIi,  X  This  la  an  appUoatlon  to 
thla  oourt  for  a  peremptory  writ  of  man- 
damus to  compel  the  respondent  ex-oomity 
treasurer  of  Greeley  oounty,  to  pay  into  the 
treasniy  of  said  county  oertaln  moneys  re- 
ceived by  bbn  as  title  treasurer  at  said 
oounty,  which  he  failed  to  pay  over  to  his 
snocoppor  in  offloe.  After  the  issues  were 
made  up  the  cause  wss  referred  to  Thomas 
J.  Welty,  Bsq.,  to  take  the  testimony,  and 
repcort  fbe  same  to  tiie  oom%  with  his  find- 
ings of  fact  The  referee^  after  having  heard 
the  testimony,  made  and  returned  to  this 
court  his  fln^nga.  The  material  facts  found 
the  referee,  stated  briefly,  are  these:  On 
the  6th  day  of  November,  1880,  the  respond- 
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wt,  Henry  N.  MOne,  and  one  B.  F.  CaBbman 
were  opposfnf  candidates  tor  Ibe  office  of 
treamrer  of  Oreeley  county,  in  Hila  stateu  On 
a  canrafis  of  the  Totes  of  the  county  the  can- 
TBMlng  board  found  that  the  respondent  had 
received  a  majority  of  the  votes  cast  at  said 
election  for  said  oSUsa,  and  a  oertlflcate  of 
Section  was  duly  Issued  to  him  on  Novem- 
ber 12,  1889.  The  respondent  snbscrlbed  to 
and  took  the  oath  of  office  reqaired  by  law, 
and  executed  and  filed  his  official  bond  with 
the  proper  officer,  whldi  btmd  was  approved 
CO  the  Zlst  day  of  Nov^ber,  1880.  Soon 
after  the  canvass  of  the  votes  was  had.  Oarti- 
man  instituted  proceedings  to  contest  the 
election.  A  trial  was  had,  and  on  the  7th 
day  of  Jannary,  1890,  the  oonn^  oonrt  of 
said  cotmty  found  that  said  Cashman  was 
duly  elected  to,  and  was  enflHed  to.  the  of- 
fice. From  the  dectelon  resptrndeat  removed 
the  cose  to  the  district  court  1^  appeal,  and 
<m  the  27th  day  of  October,  1891,  the  dis- 
trict court,  on  the  evidence  adduced,  f  onnd 
that  respond^t  received  at  said  elaotlon  407 
votes,  and  Oadunan  403;  and,  the  latter  be- 
ing in  poasesdon  of  the  office,  it  was  ad- 
judged that  he  be  fwthwlth  removed  there- 
from, and  that  respondent  be  installed  In 
said  office.  From  the  Judgment  so  rendered 
no  appeal  was  taken,  and  respMident  en- 
tered upon  the  performance  of  the  duties  of 
the  office  on  the  2Sth  day  of  October,  1891, 
and  held  the  offloe,  and  received  the  emolu- 
menta  theroot,  until  the  opiratlon  of  his 
term.  After  the  dedaion  of  the  county 
oourt  Cadunan  qualified,  and  took  posses- 
Aoa  itf  the  office^  and  performed  the  duties 
and  exerdsed  the  functions  thereof,  and  re- 
ceived from  the  county  the  fees  and  salary 
belOTiglng  to  the  offloe  until  he  was  removed 
by  the  said  Judgment  of  oust^.  At  the  ex- 
piration of  respondent's  term  as  oonnty  treas- 
urer, he  retained  in  his  hands,  of  the  moneys 
colleoted  by  him  for  said  county,  the  sum  of 
92,783.90,  wMch  he  refused  to  pay  over  to 
his  successor,  niotTniwg  the  same  as  fees  and 
salary  of  the  office  for  Uie  period  he  was  ex- 
cluded therefrom.  Beepondent  has  been  paid 
tlie  fees  and  anolnmepts  of  the  office  dur^ 
Ing  the  ttmB  ha  soceralaed  the  duties  of  the 
office. 

It  will  be  observed  that  the  respond^t 
claims  he  Is  oitlUed  to  retain  the  money  In 
controversy  as  fees  and  emoluments  of  the 
office  (rf  county  treasurer  of  Oreeley  county 
during  the  time  It  was  tn  tlie  possession  of 
Caahman,  the  latter  having  already  received 
the  o(Hnpensation  which  attached  to  the  of- 
fice while  tlie  duties  of  the  <^oe  wwe  per- 
formed by  him.  The  question  presented  for 
determination  Is  whether  a  de  Jure  county  of- 
ficer can  recover  the  salary  or  oompouatlon 
which  attaches  to  the  <^lce  while  It  is  in 
the  possession  of  an  <^oer  de  facto,  who, 
before  any  Judgment  of  ouster  has  been  t&Or 
dered  against  him,  has  been  paid  by  the  coun- 
ty fb»  aalaiy  oi  the  office.  The  questlm  has 
BfliTW  been  passed  upon  by  this  court,  and 


the  decisions  In  other  states  are  conflicting 
and  irreconcilable.  In  establishing  a  pmy 
edent  we  diall  adopt  the  rule  wWch  to  us 
seems  the  best  supported  by  reason,  and  in 
harmony  with  Judicial  prlndplea.  The  doo- 
trine  that  the  acta  of  an  officer  de  facto  an 
valid,  as  far  as  they  affect  third  parties  and 
the  public.  Is  so  fnTniHuf  and  well  settled  that 
no  (dtation  of  anthwitlea  la  necessary  to 
wbffw  it  The  acts  of  such  offioor  are  sus- 
tained upon  the  ground  that  to  question 
them  would  devolve  upmi  evoy  penun  trans- 
actlng  bufltness  with  the  otBoex  the  duty  ct 
deteimhiliig  for  htmarff,  at  his  perQ,  tlie  tl^t 
ct  the  Incnmboit  to  the  office  he  hcdds. 
Third  parties  assume  no  snoh  lU.  Tbof 
are  not  bound  to  know  that  the  person  exer- 
dslng  the  functions  of  a  pubUo  offloe  mider 
colw  of  authority  Is  rl^tfdlly  in  posseasiOD 
of  the  <^oe,  but  are  warcanted  in  reoocnli- 
ing  him  as  the  legal  and  valid  offloer,  and 
are  Justified  tn  dealing  with  him  as  nxAL  If 
a  person  pays  to  a  de  facto  officer  the  fees 
allowed  by  law  for  his  surices,  he  la  pro- 
tected, and  will  not  be  compelled  to  pay  them 
the  second  time  to  the  officer  de  Jure.  We 
think  the  same  principle  should  govern  In  a 
case  like  the  one  at  bar.  Cadunan  was  the 
de  facto  county  treasurer  of  Qre^ey  county, 
and  performed  the  duties  of  the  office,  under 
oolor  of  title,  from  January  9,  1890,  to  Oo- 
tober  28,  1881,  during  which  time  he  re- 
ceived all  the  emoluments  which  attached 
to  ttie  offloe.  He  tmA  posseastcm  of  the 
office,  In  good  faith,  by  virtue  of  the  dedaion 
in  his  favor  of  the  contest  oonrt,  and  con- 
tinued to  occupy  the  office  until  flie  respond- 
ent was  declared  to  be  entitled  to  the  same 
by  virtue  of  a  Judgment  of  ouster  obtained 
by  him  against  Oaahman  on  the  final  detet- 
mlnation  of  the  appeal  in  the  contest  case 
by  the  district  court  TbB  ooonty  board.  In 
settling  with  Caehman,  and  allowing  him  the 
fees  and  salary  provided  1^  law  for  the  peri- 
od during  which  lie  performed  the  duties  of 
the  office,  the  same  having  been  made  be- 
fore the  respondfflit  came  into  possession, 
had  a  right  to  rdy  upon  the  apparent  title 
of  Caahman.  and  to  treat  him  as  an  offloer 
de  Jure.  The  board  was  Justified  in  allowing 
him  the  fflnoluments  of  the  office  upon  that 
assumption,  and  the  county  cannot  be  com- 
pelled to  pay  them  again. 

We  are  aware  that  courts  of  hl^  autlior- 
ity  have  sustained  the  contrary  doctrine,  but 
the  dedded  preponderance  of  authoritlea 
supports  the  condustons  we  have  reached. 
SteubenviUe  v.  Oulp,  88  Otilo  St  18;  Wayne 
Oa  V.  Benoit  20  Mich.  176;  Parker  v.  Super-  - 
visors,  4  Mhm.  59,  (Oa  80;)  Dijian  v.  Mayor. 
68  N.  T.  274;  McVeany  v.  Mayor,  80  N.  Y. 
18S;  Terhune  v.  Mayor,  88  N.  Y.  247;  Hagan 
V.  City  of  Brooklyn,  126  N.  Y.  643,  27  N.  B. 
Rep.  2KS;  Saline  Co.  v.  Anderson,  20  Kan. 
298;  Oorman  v.  Commissioners  of  B<^  Co., 
1  Idaho.  655;  Shaw  v.  County  of  Pima, 
(Ariz.)  18  Pac.  Rep.  278;  State  v.  Claxk,  52 
Mo.  506;  Westberg  v.  City  of  Kansas.  64 
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Mo.  486;  fOuuinon  t.  Poxtsmaath,  54  "SS,  18B. 

Tbe  Mirtt^pin  eaae  was  tUs:  Bmll  P. 
Benoit  and  George  Miller  were  candidates 
for  the  ofllce  of  coimty  treasurer.  The  lat- 
ter was  declared  elected  bj  the  county 
canTasBars,  and  entered  npon  tiie  per- 
formance of  the  dntles  of  the  office  on  the 
1st  day  of  January,  1867,  and  continued  In 
•odi  perfbimance  until  Norember  following, 
when,  by  a  Jndgment  ct  ouster,  Benoit  was 
declared  entitled  to  the  office.  ±ao  board 
of  county  auditors,  hSTing  settled  with  Mil- 
ler, and  allowed  him  tite  salary  for  tbe 
acfeoal  time  he  held  the.  office,  refused  to  al- 
low tlie  salary  for  the  same  period  to  Be- 
noit Hie  latter,  at  the  dose  of  his  term, 
withheld,  and  refused  to  pay  to  his  suc- 
cessor, ^,683.88,  that  being  the  amount  of 
salary  for  the  time  he  was  excluded  from  the 
offloew  In  an  action  <m  his  bond,  by  the 
connty,  to  recover  the  snm  so  withheld,  It 
was  decided  that  he  could  not  exact  salary 
for  the  time  Miller  was  actually  In  office. 
Saline  On.  v.  Anderson,  supra,  was  an  action 
iMoni^t  by  Anderson  against  tbe  oomity  to 
rocorer  9900  claimed  to  be  due  as  salary  as 
county  dsA  ftom  Jannaiy  10  to  October  10. 
187&  It  appears  ttuit  Anderson  and  one 
WUdman  were  opposing  candidates  for  coun- 
ty derfc;  Tbe  former  received  a  majority  ot 
the  votes,  and  was  awarded  the  certificate 
of  deetlon.  The  election  was  contested,  and 
Uw  contest  conrt  decided  In  faror  of  Wild- 
man,  awarding  him  the  certificate  of  elec- 
tlon,  and  <mTiniiing  Anderson's.  WUdman 
qoallfled  and  took  possession  of  the  office  on 
January  10th.  Anderson  proaecated  error 
to  district  court,  and  the  Judgment  of 
dk*  contest  court  was  reversed.  WUdman 
tberenpon  appealed  to  the  supreme  court, 
where  tbe  Judgment  of  the  district  court 
was  affirmed  on  December  5,  18T6,  and  the 
office  was  delivered  to  Anderson.  WUdman 
was  paid  the  salary  and  fees  of  the  office  up 
to  October  10th,  althouj^  the  county  board 
had  during  all  tbe  time  fall  knowledge  that 
the  title  to  the  office  was  In  lltlgatlim,  and 
that  the  derk  de  facto  was  Insolvent  It  was 
held  that  the  clerk  de  Jure  had  no  cause  of 
action  against  the  connty  for  such  salary. 
Valentine,  J.,  In  delivering  the  opinion  of 
tbe  conrt  says:  "Now,  as  WUdman  was  an 
(rf&cer  de  facto,  holing  mder  color  oC  titles 
every  person  had  a  right  to  recognize  him  as 
a  legal  and  valid  officer,  and  to  treat  liim  as 
Bodi.  The  pubUc,  the  county,  the  county 
oommisstoneiB,  and  private  Individuals,  had 
a  tight  to  do  burins  with  him  as  an  offi- 
cer, and  to  pay  him  for  his  services,  tC  fbey 
dumb  without  taking  any  risk  of  having  to 
pay  tm  sndi  services  a  second  time.  It 
ml^t  be  greatly  to  the  Interest  of  the  pub- 
lie,  or  ot  the  individuals  doing  budness  with 
sodb  offlceTi  to  iny  him  whm  hla  fees  or  sal- 
aiy  become  due;  and  should  they  not  be  al- 
lowed to  consult  the  Intwest  of  the  pubUc, 
sad  ttdr  tntwests,  to  so  pay  him?  It  is  not 
tbelr  fault  that  he  Is  wrongfully  In  the  pos- 


session of  (he  office,  and  how  are  they  to 
know  iriiether  he  Is  in  the  jmssesslon  of  the 
oSice  rlj^tfully  or  wrongfully?  Are  th^ 
bound  to  know  who  Is  entitled  to  the  office 
In  advance  of  any  final  adjudication  of  ttie 
question  by  the  oonrts?  Are  th^  bound  to 
antldinte  the  decision  of  the  court?  And 
are  they  bound  to  dedde  the  question  for 
themselves,  as  It  thus  comes  up,  indden- 
tallT  and  cttUaterally,  In  the  payment  of  fees 
or  salary?  And  tf  they  should  determine 
that  the  courts  would  eventually  dedde 
against  tbe  otSieer  de  facto,  mtist  th^  refndn 
from  paying  him  any  fees  or  salary,  at,  pei^ 
haps,  a  great  loss  to  tiiemsetves  or  to  the 
public?  •  •  •  Now,  tbe  Interest  of  the 
public  In  the  'continuous  dlsdiarge'  of  c^B.- 
dal  duties  would  anOiorise  tbe  payment  of 
the  legal  fees  or  salary  tor  the  performance 
of  such  offldal  duties  to  the  person  perform- 
ing the  same;  and  to  allow  a  person  not  In 
the  posocadon  of  tbe  office,  bat  who  daims 
to  be  entitled  thereto,  to  sue  for  the  fees  or 
salary  thereof,  would  be  to  allow  the  ques' 
tion  of  the  title  to  the  office  to  be  raised 
BaA  determbied  against  the  offloer  de  fkcto 
in  a  controversy  in  which  he  was  not  a 
par^,  and  in  which  he  could  not  be  heard. 
Such,  certainly,  could  not  be  allowed.  But, 
If  this  suit  can  be  maintained,  then  It  would 
be  allowed.  *  *  *  It  must  be  remem- 
bered that  Vnidman  was  not  a  mere  usorimr, 
but  he  was  an  officer  de  ftu:to,  having  pos- 
session of  toe  office  under  color  of  title. 
What  would  be  the  role  If  he  were  a  mere 
usurper.  It  is  not  necessary  fdr  us  to  dedde 
In  this  case.  All  that  we  now  dedde  is  that 
where  a  person  is  In  the  poasoodon  of  the 
office  of  county  dwk  under  color  of  title, 
and  Is  the  county  derk  de  foeto,  and  claims 
to  be  tbe  county  derk  de  Jure,  and  the  board 
of  county  commissioners  pays  to  bim  toe  sal- 
ary due  to  the  rightful  incumbent  of  such 
office,  the  county  derk  de  Jure  has  no  ac- 
tion against  the  county  board  ft>r  sndi  sal- 
ary, and  this  notwithstanding  tbe  fiact  that 
the  county  board  may  have  known  at  the 
time  they  paid  said  salary  that  the  qnesUon 
OS  to  the  tlUe  to  the  office  was  In  Utlgatlon, 
and  notwithstanding  tbe  ftict  that  the  ooonty 
derk  de  facto  may  be  Insolvent  Tbe  rem- 
edy of  toe  county  derk  de  Jure,  in  sndi  a 
case,  is  an  action  against  toe  county  deik 
de  f&cto."  The  supreme  court  of  New  Yoric, 
In  Dolan  v.  Mayor,  supra.  In  pssnlng  upwk  a 
case  quite  similar  to  toe  one  at  bar,  hdd  that 
toe  payment  of  the  salary  to  an  officer  de 
facto,  made  i^bSle  he  was  In  possession.  Is  a 
good  d^ense  to  an  action  the  de  Jure  offi- 
cer to  recover  the  same  salary.  This  de- 
cision has  be^  foUowed  with  approval  by 
the  same  court  in  mibsequent  cases. 

We  are  of  toe  opinion  that  tiie  reepondent 
Is  not  oititled  to  the  money  retained  him. 
He  must  pay  toe  same  to  toe  conn^  treas- 
urer of  Greel^  county.  A  peremptory  writ 
is  allowed,  as  prayed.  Tbe  other  Judges  con- 
cur. 
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STATB  «0E  mL  BBTTTS  t.  MeOLAT.  Sheriff. 
(SofniM  Oont  0f  Nebnakft.   Fab.  1808.) 

HuBu  Goorm— fiBTiBw— SuMMOimw  Ouin 

Jdbt. 

1.  KiBre  erron  and  Irregnlaritlaa  ta  a  Jtid^ 
ment  at  proceedinff  of  a  court  in  a  crtmlnal  case, 
under  and  br  virtne  of  which  a  person  ia  im* 
prisoned,  which  are  not  <d  inch  a  character  as 
render  the  pfoceedlngB  Told,  cannot  ha  reviewed 
OD  appIicatuHL  for  a  writ  of  haheaa  corpus. 
'DmX  wilt  cannot  operato  as  a  writ  of  ezror. 

2.  Defects  or  Irremlarttiea  In  the  calling 
drawing,  or  srunmoaizix  of  grand  joriea  oaanoc 
be  conttdered  npoo  habeas  onpoa. 

(SrllabtH  bj  the  Oonxt) 

AppiKcatlon  for  a  Tnlt  of  liabeas  eoipns 
by  the  state,  on  flie  relatian  ot  Ootham  F. 
Betts,  asalnat  Sazsrael  McQay,  aherUE.  Dl*- 

inissecL 

Wm.  B.  Price  and  Ohas.  O.  Whedon,  for 

retator.   Geo.  H.  SaeOnga,  Atty.  Gol,  and 

N.  Z,  BaOi,  tat  rwpoadent 
t 

IVORTAU  ^nds  li  an  origbul  appBcft> 
tbm  to  tUa  ooort  hr  the  pefltlmtw,  Goriuun 
F.  Betts,  for  a  writ  of  habeaa  ooxpu.  Hw 
petitioner  la  oonflnetl  in  the  jaU  of  Lancaater 
coimt7  by  tba  re^ndent,  aheriff  <tf  aaid 
connt7.  by  Tlrtae  of  four  warrants  or  writs 
of  capias  lasned  by  tbe  clerk  at  fha  district 
court  of  said  county  of  Lancaster,  wbich  said 
warmnts  were  respectlTely  issued  and  baaed 
upon  four  Indictments  found  and  retnmed 
Into  said  coort  at  the  September,  1892,  term 
thereof  by  Hie  grand  Jniy  of  said  county, 
which  said  Indictments  charge  tbe  petitioner 
with  the  commlsdon  of  divers  felonies.  Tbe 
petition  for  the  writ  of  habeas  corpus  shows 
that  tbe  term  of  court  at  which  said  Indict- 
ments were  presented  and  filed  commenced 
on  the  19t3i  day  of  September,  1682,  and  that 
tbe  only  order  made  Xty  the  Judge  of  said 
court,  directing  a  grand  Jury  to  be  drawn  or 
summoned  to  attend  at  the  said  term  of 
court,  was  and  Is  on  order  made  In  open 
court  by  the  Judges  thereof  on  the  25tli  day 
of  October,  1S82.  The  petition  also  charges, 
in  substance,  that  neither  the  derb  of  said 
district  court,  nor  his  deputy,  together  with 
either  the  sheriff,  hla  deputy,  or  the  coroner 
of  said  county,  10  days  or  any  time  before 
the  first  day  of  the  session  of  said  district 
oourt  at  said  terra  thereof,  met  and  drew  the 
names  of  16  persons  to  serve  .ts  grand  jurors; 
that  the  county  board  of  said  county  CiA  not, 
20  days  nor  any  number  of  days  before  the 
commencement  of  the  term  of  court  at 
which  said  indictments  were  found  and  pre- 
sented, select  23  persons  possessing  the  qual- 
ifications, as  provided  in  section  2  of  chi^iter 
4(t  of  tlie  Session  Laws  of  1889,  to  serve  as 
grand  jurors;  that  no  order,  proceeding,  or 
step  was  made,  had,  or  taken  by  either  of 
the  judges  of  said  court,  nor  by  the  county 
board,  the  county  clerk,  his  depu^,  tbe  sher- 
iff, hla  deputy,  nor  the  a>roner,  In  the  select- 


Ing,  drawing,  or  sammoniag  of  a  grand  Jury 
for  aald  September  term  of  said  eoort,  mior 
to  tbm  commanoenMiit  of  aaU  term,  nor  for 
more  tlian  a  month  after  each  craunenoe- 
mmb  The  came  la  anbmittdd  on  a  general 
denrarrer  to  the  petlttoo. 

Tlie  sole  ground  upon  wbldi  tbe  wztt  Is 
asked  la  that  tbe  grand  jury  which  tttfMmM 
ibB  petitioner  waa  not  a  l^psl  body,  for  tbe 
alleged  reason  that  the  grand  jnrora  wear* 
not  ordered,  selected,  and  sammcmed  at  (he 
time  and  In  the  mode  prescribed  by  aeetfon 
5227  Of  Oobbey^  OoxwoSdated  Stntntea. 
Whether  tbe  aald  gntQd  ixay  waa  ce  was  not 
a  legally  constttnted  tribunal  we  are  not 
called  upon  to  determine  tat  tUa  case,  nor  do 
we  now  decida.  Tbe  smipoeud  erma  and 
dafeete  relied  upon  are  not  jurisdictional, 
and  hsnoe  aro  not  arallable  In  a  proceeding 
like  this,  for  It  is  well  eatabllshed  In  this 
state  tibat  mere  wnms  and  Irregnlaritleo  In  a 
jndgmmt  or  preecofflngi  of  an  InlSerlor  oonrt 
in  a  crlmloal  case,  tmder  and  by  Tlrtne  of 
wtkldL  a  vegmm  ia  Imprlaooed.  or  delved  n/t 
his  liberty,  but  wtaidi  are  not  of  audi  a  diar- 
acter  as  to  render  tbe  proceedtaigB  absolxitely 
void,  cannot  be  rertewed  on  an  application 
fbr  a  wilt  (Ht  habeas  eoipua  like  wiit  can- 
not peifwm  tbB  office  of  a  writ  of  error, 
but  only  reaches  jnrlsdlctlooal  defects  In 
the  proceedlnga.  Dx  parte  Elaher,  6  Nebu 
aod:  In  re  Balcom,  12  Neb.  816,  11  M.  w. 
Kep.  812;  State  t.  Banks,  24  Neb.  822,  88  N. 
W.  Bep.  880;  Buchanan  t.  UallaUen.  2S  Neb. 
201,  41  N.  W.  Bep.  162;  and  the  nOe  joat 
stated  has  support  In  nnmerous  decbdons 
from  other  courts.  State  r.  Ortim,  67  Iowa, 
564,  25  N.  W.  Rpp  776;  In  re  Graham,  74* 
Wis.  450,  43  N.  W.  Bep.  148;  In  re  BlUa, 
(Mich.)  44  N.  W.  Kep.  616;  In  re  PikuUk. 
(Wis.)  51  N.  -W.  Bep.  261;  In  re  Sehmter. 
(AVis.)  62  N.  W.  Rep.  757;  Bmanuel  t.  State, 
86  Miss.  627:  Bx  parte  Boland.  11  Tex. 
App.  169;  Ex  parte  Bowem,  25  Iila.  214, 
6  South.  Bep.  66;  Com.  t.  Lecky,  1  Watts, 
66;  People  t.  Bulloff,  6  Pariter,  Orim.  R.  77; 
Ex  narte  McCuUou^  35  Oal.  07;  Ex  parte 
Miranda,  (GaL)  14  Pac.  Rep.  888;  In  re  Bion,  69 
Conn.  372.  20  Aa  Rep.  662;  Ex  parte  Smith, 
(Cal.)  26  Pac  R^.  638;  Ex  parte  Brandon. 
(Ark.)  4  B.  W.  Rep.  462;  Ex  parte  Mc- 
Knlght,  48  Ohio  St  688,  28  N.  B.  Rep.  1034; 
Bx  parte  Parks.  88  U.  S.  18;  Ex  parte 
Prince,  (Fla.)  8  South.  Bep.  660;  O'Malla  t. 
WentworOi,  66  Me.  129.  The  Texas  court  of 
appeals,  in  Ex  parte  Boland,  supra,  in  speak- 
ing of  the  office  <^  the  writ  of  hat>eaa  cor- 
pus, say  that  "the  writ  may  be  resorted  to 
when  the  proceedings  aougbt  to  be  Inquired 
into  are  radical  in  th^  cuaracter,  Illegal, 
nnd  T<AA.  Bx  parte  Slaroi.  8  Tex.  App. 
662.  It  deals  with  such  Irregularities  as  ren- 
der the  nroceedlngs  void.  Perry  t.  State,  41 
Tex.  488.  It  does  not  reach  such  Irregular- 
itiee  as  would  rectder  a  judgment  Ttridable 
only,  but  only  such  irregularities  as  ratder 
ttw  nroceedlnga  void.  Ex  parte  McOUI.  8 
Tex,  App.  498.  Illegality  Is  pnqratly  pred- 
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icabla  ot  rmdical  d^ectv  only,  and  slgnlfles 
that  wUcfa  la  contiaiy  to  the  prlnctplea  of 
taw,  aa  dlatingulahable  from  mere  rules  of 
orooedure.  Ex  parte  Schwarts,  2  Tex.  App. 
75.  An  Irregularity  la  defined  to  be  a  want 
of  adbereoce  to  some  prescribed  rule  or 
mode  of  proceeding.  It  consists  In  omitting 
to  do  something  which  should  have  been 
dooe,  or  In  doing  It  In  an  imiwjwwiahto  time, 
or  In  an  Improper  manner,"  The  principle 
dedacible  from  the  anthoiitles  already  cited 
la  that  where  the  party  applying  for  a  wilt 
of  habeas  corpus  Is  held  tn  custody  under  a 
DToceea.  retEular  on  Its  face,  Issued  hy  a 
court  having  Jurisdiction  ct  Uie  oflmse 
chaiged  and  ot  the  person,  If  tiie  proceed- 
ings are  not  ycO,  altboufl^  they  may  be  eas 
roneona  or  TOtdable,  he  cannot  obtain  relief 
by  babeaa  corpus;  but  where  the  proceedings 
are  wholly  void,  because  of  want  of  jurledto- 
tloa  ot  ttie  court  over  tbe  ndijeet-matto-,  or 
are  Dlegal,  as  distinguishable  from  being 
met^  erroneous,  the  writ  of  habeas  corpus 
Is  an  appropriate  remedy.  The  statute  ctoi- 
fers  authority  upon  the  judge  of  a  district 
court  to  order  a  grand  Jury  for  any  term  he 
^dkooeea.  The  authority  thtu  conferred  was 
exerdaed  by  calling  the  grand  Jury  In  (torn- 
tion.  The  district  court  of  Lancaster  county 
had  Jnrladlctioa  of  tlie  subject-matter,  and 
It  haa  the  power  to  pass  upon  the  Tmlidlty 
of  the  organization  of  such  grand  Jtuy.  The 
ruling,  in  case  there  should  be  a  conTictlon, 
can  be  tertewed  by  a  writ  of  error,  but  its 
proceedings  cannot  be  aasalled  collaterally. 
Objections  to  the  manner  of  drawing,  snm- 
monlng.  and  Impandlng  of  a  grand  JU17 
must  be  taken  adrantage  of  plea  in 
abatement  to  the  Indictment,  at  motion  to 
qn-ish,  or  they  wUl  be  waived.  Brown  t. 
Stite.  9  Neb.  157.  2  N.  W.  Re(p.  878;  Davla  r. 
State.  SI  Neb.  247.  47  N.  W.  Bep.  854.  Seo- 
tlim  444  of  the  Criminal  Code  dedarea  ttut 
"the  accused  shall  be  taken  to  have  waived 
aU  defects  which  may  be  excepted  to  by  a 
motion  to  quash,  or  a  plea  in  abatement,  by 
demm-rlng  to  an  Indictment  or  pleading  tn 
bar.  <^  the  genoal  issue."  A  mere  reading 
of  the  above  statutory  provlalon  deariy 
6ho\r8  that  the  supposed  enors  here  reUed 
upon  for  a  dls(diarge  of  Oie  petitioner  are  de- 
fects not  going  to  the  matter  of  JurinUctlmi. 
If  they  were,  they  could  not  be  waived. 
That  is  DlAltt.  Our  coocluaton  is  tiiat  the  le- 
gality of  the  grand  Jmy  cannot  be  Incinired 
into  on  habeas  corpus.  The  autboriUes  so 
hold.  Ex.  parte  Warrls,  (Fla.)  9  South.  Rep. 
718:  In  re  fmis,  (Mich.)  44  N.  W.  Kep.  616; 
Cx  parte  McCoameU,  (OaL)  23  Psc.  Rep. 
UIO;  Ex  parte  Wilson.  140  U.  S.  575,  11  Sup. 
CL  Rep.  870:  Ex  parte  Twohlg.  IS  Ner.  90"^; 
Ex  parte  Springer.  1  Utah,  214.  It  follows 
from  what  we  have  already  said  that  the 
demurrer  to  the  application  for  the  writ 
roast  be  snstnlnod.  and  the  action  dismissed. 
Judgment  aoeonUni^.  Tha  othar  Judsea  con- 
cm; 


8TATD  r.  OOTLBL 
(Supreme  Court  of  Iowa.  ff^b.  4,  1893.) 

RSVIKW  OH  APPB1.L— Paktiai.  'rBl.NaCKlPT. 

Where  on  appeal  only  a  partial  tran- 
script b  presented,  and  n/i  error  fai  tiw  procesB- 
inga  is  apparoit  tnwefrom.  the  Judgment  must 
be  affirmw 

Appeal  from  district  court,  Harrison  coun- 
ty; Soott  M.  Ladd.  Judge. 

The  Attorney  QenenUt  iar  Iba  StatSb 

QlWSSi  J.  Deftmdsnt  to  Indlotad,  Med 
by  a  Jttiy,  and  oottrlotBd  of  the  orlma  ot 
niilswnoe  His  motion*  fbc  a  nanr  trial  being 
oTemded,  Judgnunt  was  entered  against 
him,  that  be  pay  a  fine  of  $400  and  oosta, 
tnrtiniiiiiy  an  attorney's  fee  of  $25,  and  that 
in  default  of  pigment  ot  fha  fine  he  be  inh> 
prisoned  tn  the  JaU  of  Harrison  county,  Iowa, 
fbr  a  pniod  of  120  days.  Defendant  ap- 
pealed,  and  fba  cam  Is  submitted  upon  a  par- 
tial transoript  We  have  examined  the 
transcript  before  us,  and  fall  to  dlsoovef 
therefrom  any  error  in  the  prooeedlngs. 
The  Judgm«it  of  the  ^Usttlot  ooort  !•  ttme- 
fbn  afflrmed. 


BTATB  ex  i«L  PBRINIS  et  aL  t.  VAN  BBBK 

eC  aL 

(Supreme  Ooort  of  Iowa.  B^b.  X  189B.) 

JmiisDjcTioN— Tbtino  TlTU  TO  OtHoa  —  ELfe» 
Tioif  OF  Alibk— Natdhalizatiox  attis  Elbo- 
nos— BrracTT. 

1.  Under  Code,  tit.  20^  c  6,  I  88B2,  provid- 
ing that,  "when  several  paneaa  dafaa  to  be  en- 
titled to  the  same  office  or  firanchiee,  a  petltioa 
may  be  filed  against  all  or  any  portion  thereof, 
in  order  to  try  their  respective  rights  thereto," 
the  dstrict  court,  snd  henos  tha  supreme  court 
on  appeal,  has  jurisdictioD  to  tir  a  caose  In- 
volving the  rijifat  to  the  office  01  aherifl,  on  a 
petition  filed  or  one  dalmaut  to  rach  <^ce 
sgsinat  anottara. 

2.  In  an  action  iff  one  dalmant  to  the 
office  of  sh^ifl  against  another  claimant  to  de> 
termiae  the  right  to  sach  office,  the  petitton 
alleged  Oat  defendant  fraudulently  concealed 
the  fact  that  he  waa  an  alien  ma  aftss  tta 
dectitn.  Defendant  la  answer  admitted  Ills 
foreign  birth,  but  averred  ^at,  relying  on  In- 
formation that  his  father  had  become  a  natnral- 
ised  citizen  befne  he  (defendant)  had  attained 
his  ntaj<nlty,  he  had  alwaya  ezseised  the  i4tfits 
4rf  a  titizen,  and  not  until  the  beginning  <rf  this 
action  bad  he  ever  doubted  that  he  waa  a 
citizen.  Beld,  tiut  a  motitw  to  strike  out  these 
avennnita  was  properly  overmled,  aa  thco'  set 
up  matters  material  as  a  denial  of  the  fraud 
alleged  in  the  petition. 

8.  In  Iowa  an  alien  Is  taH^glUe  to  hdd  tlis 

4.  Plough  a  sheriff,  at  the  time  at  his  deo- 
tlon.  is  an  aHen,  and  Is  conse9iientlr  ineligible 
to  hold  office,  his  naturalization  as  a  citizen 
before  his  Induction  to  office  removes  tUs  dis- 
ability, and  entitles  him  to  the  office.  Robin  90a, 
C.  3.,  and  Granger.  J»  dissentlnsr. 

5.  Und^  Code,  {  687.  provimng  that,  when 
any  dection  is  conteeted,  the  person  dected 
riiall  have  20  days  in  whldi  to  qoall^  after  the 
date  of  the  dedilon,  an  order  restraining  de- 
fendant from  (lualiffios  aa  sheriff  la  a  proceed- 
ing in  the  nature  of  a  contest  that  will  entlde 
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defendant  to  a  reasonable  time  after  the  de- 
dilon  in  which  to  qaalify. 

6.  Where  a  sheriff  was  nnable  to  qnali^ 
br  reaaon  of  an  order  reBtraining  him  from  so 
qnali^ins  on  the  ground  that  he  la  an  alien, 
fiia  natnraliiatloii  as  a  ^t**"*"  pending  the  in- 
JuDCttim  oitltled  him  to  the  omoe  on  the  dia- 
MlntlM  of  tha  injonctlan. 

Appeal  from  dlBtilot  oonr^  "Hoary  county; 
W.  I.  Babb,  Jndge. 

Aotlon  to  determlna  llie  ri^t  to  tbe  offloe 
of  BherlfT  of  Henry  connlr*  Iowa,  as  between 
Uta  rdator  Jacob  Ferine  and  llie  defendant 
Oeorge  Van  Beek,  and  for  oertaln  other  re- 
lief. The  Jtut  beins  walred.  the  cauae  waa 
tried  tothecotut^aiid  JndgmoitentMed 'iliat 
platotllTa  UU  bereln  be  dlamlsaed.  and  that 
deftndant  Oetvge  Van  Beek  be  antborlced 
ud  empowered  to  hold  aaid  office  of  riieilft 
for  tbe  remainder  of  the  time  for  wbldi  be 
was  tfeotod."  Plaintiff  appeals. 

U.  A.  MoOold,  Palmer  &  McCold.  and 
Fhinips  St  Day,  for  appdUmt  T.  A.  Bea^ 
nan,  W.  S.  Wltbzow*  and  B.  AmUer  ft  Baa, 
for  aroollnnsi 

OITBtN,  X  1.  Tba  Hat  qnesttini  presented 
Is  ttiat  oC  Jniladletton.  Appdlees  ooatend 
that  neMiw  the  dlstxtet  oonrt  nor  thla  oonrt 
has  Jnilsdlotkn  to  hear  and  determine  the 
oansB  as  presented  In  the  tfeadlnga.  A  de- 
tnrntaiatitm  of  flds  question  requires  that  we 
state  at  some  lensOi  the  allegations  of  the 
platBtUTs  bUL  On  laiuuiT  ^  1882.  that  be- 
in$  Hm  first  Monday  In  said  montii,  the 
pUlntlff  ffied  a  bill  statins  thst  relator  OOUs 
was  a  iBrident  olttsen  and  deotiv  of  the 
ooonty;  that  he  Toted  at  the  general  eleo- 
tiim  In  1891  for  redatw  Perinea  and  Is  tnter> 
ested  In  Oie  result  of  this  iniLt:  that  the 
connty  attorney  was  asked  to  bring  this  ac- 
tion, and  failed  and  refosed  to  do  so,  where- 
upon it  Is  brou^t  by  a  private  IndlTlduaL 
The  petition  alleges,  in  substance,  as  follows: 
Tba.%  the  rdator  Ferine  had  hdd  the  office 
ot  riterlfl  Msmry  coonty  for  the  preceding 
two  years,  and  was  then  In  possesidon  tben- 
tit,  and  enidlled  to  hold  tbe  same  nntfl  a  boo* 
oesBw  "legally  dibble'*  was  dnly  dected  and 
qnallfled;  that  he  and  appellee  Van  Beek 
were  <vposlng  oandldates  for  said  office  at 
flie  general  etocOm  In  18B1;  that  Van  Be^ 
reo^Ted  a  majority  of  an  the  votes  oast; 
that  a  certificate  of  dectlon  had  been  Issued 
to  him,  and  that  he  was  about  to  present 
his  bond  to  the  deCeodant  board  for  ap- 
proral,  and  to  qualify  as  soch  sheriff,  and 
douand  said  <aOoo  of  the  relatw  Ferine; 
that  said  George  Tan  Beek  was  not  a  dtlsen 
of  the  state  or  of  the  United  States,  for  the 
reason  Utat  he  was  bom  in  the  kingdom  of 
Holland,  and  had  never  been  natnrallzed  un- 
der the  laws  of  the  United  States  and  was 
therefore  "not  diglble  to  the  aOaa  at  the 
time  of  his  eleotton;"  that  he  fkand^flofly 
concealed  said  facts,  and  represented  wmai^if 
to  be  a  dtlsen  of  tba  United  States  and 
aa  oleetor  of  this  state  at  tha  time  «f  the 


election,  of  the  canmss  of  tba  vote,  the  isso- 
in^  of  the  oertlfloate,  and  tmtll  after  tbe  ezr 
plnitlon  of  the  time  for  contest;  that  relat* 
or  I'erine  received  the  highest  nmnber  cC 
votes  cast  for  any  candidate  ellgitde  to  bold 
said  (^ce.  bat  the  board  of  canvassers,  not 
knowing  that  said  Van  Beek  was  Invisible, 
declared  him  dected.  The  prayer  Is  tba* 
the  right  to  said  office  be  determined;  that 
Jacob  Ferine  be  adjudged  legally  In  pusses 
alon  of  the  saxae,  and  entitled  to  hold  tbe 
same  until  his  snooessw  Is  elected  and  qnaH- 
fied;  that  Ctoorge  Van  Beek  be  adjudged  in- 
eligible thereto:  that  the  aetlon  dsdazlng 
his  election  be  oanoeled  and  declared  void, 
and  Oat  Jacob  Vestna  be  dacdared  deoted, 
and  entitled  to  qualify  and  to  eKerdse  said 
offloe  after  qnallfloatlon;  that  the  board  of 
sap^rvlson  be  oommanded  to  Isme  a  oerttll- 
oato  of  deotton  to  r^tor  Ferine^  and  that 
the  said  board  and  the  auditor  be  oommand- 
ed to  qualify  and  swear  bim  In  as  soch  offl- 
oer;  that  temporary  Injunction  Issoe  re- 
sImtnlTig  the  cAialrmsn  of  said  bosrd  snd  said 
auditor  from  proceeding  to  qualify  said  Van 
Beek,  and  restraining  Van  Beek  from  qnaU- 
fylng  and  from  farther  daimlng  said  offloe 
until  this  cause  is  detennlned.  On  preaentsr 
Him  of  said  petition  to  Baa.  W.  L  Babb, 
Jadge^  in  chamb«m  he  ordemd  ttat  a  tem- 
porary writ  of  injunction  issna  restraining 
Van  Beek  from  exerddng  any  of  the  duties 
and  functions  of  said  office  "until  informa- 
tion In  quo  warranto  can  be  heard,  upon 
the  tfAaian,  James  B.  QUUs  and  Jacob 
Ferine^  flUng  a  btmd  owditlmied  as  I7  law.** 
Bond  being  filed,  the  derk  on  said  4th  day  of 
Jannaiy  tened  a  tanponuy  writ  ot  Injmio- 
tloa  In  aooordanoe  wtfli  said  order.  On  the 
same  day  defendants  appeared,  and  filed  a 
motion  to  dissolve  the  Injunction  on  the  ground 
that  the  same  was  Issaed  without  anUiorttyftf 
law,  which  motion  was  ttien  submitted  and 
overruled,  and  the  court  ordered  the  cause  set 
down  for  hearing  on  the  next  day  at  9 
o'dook  A.  M.  By  this  motlm  the  defendants 
questioned  the  Jurisdiction  of  the  court  The 
ovemillng  of  the  modon  was  favOTaUe  to 
appellant  and,  as  the  defendants  have  not 
appealed,  he  Inrisls  that  the  qaestion  of  Jn- 
rlsdietlon  Is  not  before  thla  court  Thla 
oourt  has  unlfmidy  hdd  that  It  wIU  recog- 
nize want  of  Jurisdiction,  even  if  no  objec- 
tion be  made;  Manotectnilng  Oa  r.  Bar^ 
ringttm,  S3  Iowa«  S80,  S  N.  W.  Rep.  568; 
Oroves  V.  Bldimond.  B3  ^nra,  S  N.  W. 
B^.  768.  Whenever  a  want  of  Jorisdlctloa 
Is  suggested,  by  oar  own  examination  of  the 
case  or  otherwise^  It  Is  tbe  doty  of  tba  omret 
to  oonslder  it,  fw  if  the  oonrt  Is  wtQumt  Jn- 
rlsdlcticA  It  is  powerless  to  sot  in  tba  cua. 
Appellee  oontends,  and  correctly  so,  that  an 
action  In  eqolty  aided  1^  Injimotlon  will  not 
He  to  try  title  to  an  aOoe.  Oochran  t.  If  o- 
GieaiT,  22  Iowa,  76;  IMstrlct  Tp.T.  Barretts 
47  Iowa,  110;  State  v.  Stmpkln^  77  Iowa, 
676,  42  N.  W.  Bep.  SUL   Appellee  also  oon- 
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tmda  tbit  the  0DI7  action  auUiorlzed  hj 
chapter  6^  tit  20.  of  the  Code,  eo  far  as  It 
relates  to  pnbUo  offices.  Lb  against  one  hold- 
ing or  exercising  such  offloe*  w^n^  that;  as  lie 
la  not  holding  or  exercising  the  office  In 
question,  no  ajctlon  will  lie  against  him  under 
said  ohapter.  He  tp" tfaat  thla  la  an 
action  to  prerent  him  from  taking  and  ez- 
erdahig  tbe  office^  and  that  no  auch  action 
to  provided  f w  bj  statute  or  oommon  law, 
and  tharefore  the  court  la  without  Joiiadlo- 
flon.  Bald  dui»ter  6,  In  addition  to  tiie 
actioas  ■goiTi^  peraona  doing  tha  things 
apooifled  In  the  flnt  aeotion.  provides,  In  aeo- 
tloa  S3B2,  as  follows:  "When  serwal  pw- 
woa»  claim  to  be  entitled  to  the  aame  offioe 
OF  franchise,  a  petition  may  be  filed  against 
an  or  any  pM*ti(xi  thereof  in  order  to  try 
their  reapeotiTe  rights  thereto.  In  tlte  man- 
ner prorlded  hy  t2ils  diapter."  Herein  the 
right  to  proceed  against  one  claiming  to  be 
entitled  to  an  office  or  franchise  la  dearly 
glvm.  Here  we  have  two  persona  *^lflitniTig 
to  be  entitled  to  the  aame  office,  and  by  thla 
section  authority  la  given  to  try  their  re- 
spective rl^ts  tiiereto.  We  are  In  no  doubt 
bet  ^t  the  court  has  Jurisdiction  over  this 
canse. 

Z  On  tite  Sth  day  of  January,  1892.  the 
defendant  tiled  a  demurrer  to  the  petition. 
He  Also  aied  a  motion  for  permission  to  be 
naturalized,  stating  that  he  was  bom  In  "Kol- 
land  In  1S34,  emigrated  with  his  parents  to 
the  United  States  In  1817,  and  has  resided 
therein  ever  since,  and  for  27  years  In  Henry 
comity;  that  In  1801  he  volunteered  In  the 
United  States  mllltaiy  service  In  the  War  of 
the  Rebellion,  and  woa  honorably  diacliarged 
therefrom  In  1866.  The  record  shows  that, 
upon  proof  being  preaented,  he  was  duly 
naturalized  on  aald  5th  day  of  January,  and 
that  said  demurrer  was  overruled.  On  the 
ttth  day  of  January  the  defendant  Van  Beek 
answered,  admitting  that  votes  were  cast  at 
the  general  election  as  alleged,  that  he  Is  a 
native  of  Holland,  and  that  he  was  at  the 
time  of  the  election  unnaturalized.  He  al- 
leged that  hla  father  was  naturalized  In  1855; 
Uiat  he  had  been  advised  that  hla  father  had 
been  naturalized  before  he  (the  defend- 
ant) attained  his  majority,  and  never  until 
the  commencem^t  of  th^  proceeding  had 
reason  to  doubt  that  he  was  a  citizen  of  the 
United  States;  and  that,  relying  thereon,  he 
had  exercised  the  rights  of  a  citizen  since  ar- 
riving of  a^e.  He  then  set  out  his  service  In 
the  army,  his  naturalizatiim  on  January  5th, 
and  alleged  that  immediately  thereafter  he 
filed  bis  bond  as  dieriff,  which  was  approved, 
and  took  the  oath  of  office  required  bylaw. 
He  denies  all  fraud,  and  prays  that  the  In* 
Junction  issued  be  dissolved,  that  be  be  duly 
declared  elected  and  qualified  sherifF,  and  that 
the  immediate  possession  and  control  of  sold 
office  be  granted  to  him.  Plaintiff  moves  to 
strike  out  that  part  <kC  the  answer  stating  that 
defendant  relied  iqKm  Information  that  his 
father  was  naturalized  before  defendant  be- 


came of  age,  that  he  azerdsed  the  rt^ts  ot 
citizenship,  and  that  he  served  In  tlie  army 
and  was  naturalized.  This  motion  was  prop- 
erly overruled,  as  the  matters  set  out  were 
competent  and  material  In  d^ilal  of  the  f  rand 
charged  by  plaintiff. 

S.  On  January  6,  1892,  the  plaintiff  filed  a 
demurrer  to  the  answer,  as  follows;  "(1) 
That  said  answer  on  Its  face  admits  the  fact 
that  defendant  George  Van  Beek  was,  at  the 
time  of  his  election,  not  a  dtlxen  of  the 
United  States  and  of  the  state  of  Iowa,  and 
was  so  ineligible  to  said  ofllca  (2)  The  an- 
swer admits  on  its  face  ^t  defoidant 
Geo^  Van  Beek  was  not  a  dtlsen  of  the 
United  States  and  of  the  state  of  Iowa,  at 
the  commencement  of  the  term  of  ottlca  of 
sheriff  of  Henry  county,  under  tiie  statutes 
of  the  state  of  Iowa,  and  was  bieliglble  to 
hold  the  office  at  that  time.  (,3)  It  shows 
that,  not  being  eligible  at  the  time  of  the  elec- 
tion and  at  the  time  of  the  tnmmencement  of 
the  term  of  office,  the  office  became  vacant, 
and  that  the  present  incumbent.  On  office^ 
by  statutory  appdntmeut,  holds  over  until  a 
successor  legally  ellgiUe  to  sold  office  shall 
be  elected  and  qualified.  (4)  Because  no  sub- 
sequent act  can  be  retroactive,  and  so  operate 
as  to  make  defendant  eligible  at  the  date  re- 
quired by  law.  (5)  The  answer  confesses  all 
substantial  allegations  and  equities  of  tiie  pe- 
tition, and  shows  defendant  not  entitied  te 
the  office  claimed  by  him."  This  demurrer 
was  overruled  on  the  same  day.  to  which  the 
plaintiff  excepted.  The  answer  admits  that 
appellee  Van  Beek  was  an  alien  at  the  time 
of  Us  election,  and  that  he  remained  such 
until  January  5,  1892,  wh^  as  it  is  alleged,- 
he  was  legally  naturalized,  and  became  a 
dtizen  of  the  United  States  and  a  Qualified 
elector  of  Henry  county.  The  question  Is 
whether  these  auctions,  taken  as  true,  show 
Mr.  Van  Beek  qualified  to  hold  tbe  office  of 
sheriff.  Our  first  Inqtilry  Is  whether  an  alien 
can  hold  the  office  of  sheriff  under  tbe  laws 
of  Iowa.  There  is  no  provision  In  our  conaU- 
tution  or  statute  upon  that  subject,  yet  it  Is 
certainly  a  fundamental  principle  of  our  gov- 
ernment that  none  but  qualified  electors  can 
hold  an  elective  office  unless  othei-wiae  spe- 
cially provided.  This  precise  question  was 
passed  upon  hi  State  v.  Smith,  14  Wis.  487. 
Smith,  an  alien,  who  had  been  elected,  was 
holding  the  office  of  sheriff  without  being 
naturalised.  In  speaking  of  our  form  of  gov- 
ernment the  court  says:  "As  to  all  such  gov- 
ernments it  is  an  acknowledged  principle 
which  lies  at  the  very  foundation,  and  tbe 
enforcement  of  which  needs  neither  aid  of 
statutory  nor  constitutional  enactments  or 
restrictions,  that  the  govm-nmeat  la  insti- 
tuted by  the  dtizens  for  their  liberty  and  pro- 
tection, and  that  It  Is  to  be  administered,  and 
its  powers  and  functions  exercised,  only  by 
them  and  through  their  agents."  After  rea- 
soning with  marked  ability  upon  the  question 
the  court  said  In  conduslon:  "We  entertain 
no  doubt,  upon  the  facts  stated  in  the  com- 
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I^atnt;  Out  ttw  defendant  was  Indlglble.*' 
We  ua  of  tlie  utfnlon  that  appdleaVan  BeA 
wu  ineligible  to  hold  the  office  of  flheilfl 
intor  to  Mb  naturallaitlon. 

4.  Thto  brings  ne  to  tauialre  wfaeflier  flw 
fact  allesed,  of  appellee's  taavtng  become 
til^Ue  im  ttiB  6th  day  of  Jannarr*  iSB2, 
entitled  Urn  to  take  and  hold  tiie  <^ce; 
Cn  other  wwds,  whether  hie  IndlgltdUtj  re- 
lates to  the  time  of  his  election,  or  the  time 
be  was  required  to  qualtfy.  In  oonaldering 
thla  queetlon  It  mtutt  be  remembned  that 
we  have  no  pro  vision  dedaring  who  are,  or 
who  are  not,  eligible  for  election  to  or  to 
hold  Uw  office  of  dieiUr,  and  that  tt  la  only 
opon  the  general  princ^^ea  already  stated 
tiiat  appdlee  la  hdd  to  have  been  Inellgllde 
to  hold  that  office  before  he  was  natural- 
ised. TUB  case  most  not  be  owftmnded 
with  those  resting  upon  eiprossed  prorWons 
as  to  ellglbllltr.  ^Oier  ft»r  deettm  to  or  ftnr 
bedding  any  particular  office.  Such  cases 
■are  determined  by  the  language  of  the  pro- 
vlalon,  while  thla  case  most  be  determined 
by  the  fact  ttut  the  dtoabOlty  was  one  that 
could  be,  and  according  to  the  aUegatloii 
va%  remored  tai  tima  to  aoailtr.  Vt.  Ooah^ 
faig,  in  his  Law  and  Practice  of  Legldattre 
AssnnbUes,  (netifm  78.)  in  speaking  <a  the 
time  to  which  dlsaualiflcationa  relate,  saja: 
♦Thus,  where  it  is  said  ttiat  no  person  hold- 
ing a  particular  office,  et&,  ttaH  haTS  a 
seat;'  *ahaEL  be  a  member;'  Wiall  at  the  aame 
time  have  a  seat;'  *Bhall  tuOA  a  seat^  'dun 
be  capable  of  baring  a  seat;*  'shall  be  ca- 
pable of  being  a  membor;'  ^Aall  be  capable 
of  holding  any  office;'  "shall  act  as  a  mem- 
ber;'—the  disqnallflcatlon  relates  to  the  time 
of  aaaumlng  the  functions  of  a  member;  but 
where  the  folio  wlog  terms  are  used,  namely, 
*shaU  be  Incapable  of  being  elected,'  'idiaU 
l>e  eligible  to  a  seat;*  'ahall  be  eUglUe  as  a 
candidate  for;*  *shall  be  tneUglble;'— the  dle- 
gnaUflcatlon  relates  to  the  time  of  the  elec- 
tion." If  appellee's  disability  was  removed 
as  allied,  he  was  certainly  "capable  of  be- 
ing sheriff,  of  acting  iis  sheriff,  of  holding 
the  office  of  shertff."  It  cannot  be  said  In 
such  case  that  he  was  "incapable  of  being 
elected,"  or  Ineligible  as  a  candidate,  or  In- 
ellgtUe  to  hold  the  office.  Hie  dlsqualUlca- 
tions  to  election  and  to  hold  offices,  foimd 
In  the  constitutions  and  statutes  of  the 
United  States  and  the  states,  may  be  classed 
as  those  that  will  or  may  be  removed  before 
the  time  for  f<iwimiTig  the  office,  and  tiiose 
ISiat  will  not  and  cannot  be  so  removed.  In 
the  latter  case  It  is  very  dear  the  person 
cannot  take  the  office,  because  he  is  not 
dlglble  to  hold  it.  In  the  former  he  is  eli- 
gible If  the  disability  has  been  removed, 
and  may  take  and  hold  the  office  unless  he 
was  disqualified  from  being  a  candidate. 
"It  has  been  the  constant  practice  of  the 
congress  of  the  United  States  since  the  Re* 
belUon  to  admit  persona  to  seats  In  that 
body  who  were  ineligible  at  the  date  ot  th^ 
dectiOD,  bnt  w4iose  disabilities  had  been  sub- 


seqnentiy  remored."  IfcCrary,  BSleet  I  811. 
The  disability  provided  In  such  cases  wss 
not  from  bdng  elected,  but  from  holding 
the  office,  and,  when  that  dlsabDity  was  re- 
moved, the  right  to  hold  the  office  was  rec- 
ognized. Hon.  John  T.  Brown,  ot  Koitacky, 
who  was  elected  as  a  repiesentatire  In  the 
Thirty-sixth  congress  before  he  was  of  the 
required  age,— 26  years,— -was  allowed  to  take 
his  seat  and  hold  the  office  upon  arrirlng  at 
that  age,  notwttbatandlng  his  inellglbUlty  at 
the  time  of  bis  dection.  In  Sttto  r.  Smith. 
wapn,  the  dlsquaUflcatiim  was  held  to  apply 
to  the  rii^t  to  hold  file  office,  and  not  to 
the  right  to  be  elected  thereta  In  Stats  r. 
Murray,  28  Wis.  06,  It  was  held  that  an 
alien  may  be  elected  to  the  office  of  derk 
of  the  county  board  of  supervisors,  and.  In 
case  his  disability  Is  removed  before  the 
oommencement  of  the  term  of  otBoe  for 
whldi  be  Is  elected,  he  will  be  entltied  to  en- 
ter upon  and  hold  such  office.  That  case  in 
Its  facts  Is  Identical  wttii  this,  and  In  that 
state,  as  in  this,  there  was  no  ccmsfltnttonal 
or  statntoty  provision  on  the  subject  of  eligl- 
bllity.  The  court.  In  conaidertng  the  nature 
and  effect  of  the  disqnaliflcation,  says:  "In 
tof  judgmokt  It  is  not  that  a  person  who 
Is  not  an  elector,  only  because  of  some  dls- 
qnallfl cation  which  he  has  the  power  to  re- 
move at  any  time.  Is  thereby  rendered  In- 
dlgllfle  to  be  eleeted  to  a  pubU&(^ce  fcH: 
a  tram  which  Is  to  commence  u  a  future 
time,  bnt  it  Is  that  a  person  tiins  dlsquaU- 
fled  Shan  not  be  dlglMe  to  hold  such  office. 
Such  dlsquallflcatiou  does  not  rdate  to  the 
Section  to,  but  the  holding  o^  the  office." 
These  cases  are  followed  In  State  r.  Tmmpt 
00  Wis.  103,  5  N.  W.  Rep.  876,  and  6  N.  W. 
R^.  512,  one  of  the  judges  expressbig  dis- 
satisfaction with  the  rule  announced  in  State 
T.  Murray.  Prom  these  authorities  It  seems 
quite  clear  that  when  the  disqualification 
of  one  elected  to  an  office  is  against  his  hold- 
ing the  office,  and  that  dlsqualiflcation  fa  re- 
moved In  time  for  him  to  take  and  bold  it, 
he  may  rightly  do  so.  Appellant  relies  upon 
section  692  of  the  Oode.  which  provides  for 
contesting  elections  to  county  offices  upon 
tiie  ground,  among  others,  that  the  person 
declared  elected  'Vas  not  eligible  to  the 
office  at  the  time  of  the  election."  It  Is  con- 
tended tiiat  this  makes  Ineligibility  rdate 
to  the  time  of  election,  and  that  one  then 
Ineligible  to  hold  the  office  is  ineligible  to 
election,  and  therefore  cannot  qualify,  thon^ 
fully  eligible  at  the  time  for  doing  so.  In 
construing  this  language  of  the  statute  It 
should  be  remembered  that  courts  must  be 
alow  to  Interfere  with  the  choice  of  the 
people  expressed  at  legally  conducted  elec- 
tions, and  that  It  Is  only  when  1}ielr  choice 
Is  contrary  to  law  that  tt  will  be  set  aside. 
If  they  elect  one  to  serve  them  as  sheriff 
who  can  legally  qualify  at  the  time  required, 
no  good  reason  appears  fOr  setting  aside 
tiielr  choice.  It  Is  an  eligible  officer  the  law 
requires,  and  any  person  who  can  qualify 
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UmMttte  tike  nd  bold  fheolllce  Ii  eligible 
to  it  at  Hw  tbw  of  file  Section.  The  con- 
stractlou  claimed  would  prercnt  tta  elec- 
tltm  ot  one  not  of  the  required  tge  at  the 
time  of  tte  tfeetlon,  ttaooib  he  would  at- 
telB  to  Out  ace  In  time  to  take  tbe  office. 
It  wonld  pramt  flw  Section  of  one  who 
would  not  be  entttled  to  bfti  eecosd  papers 
nntll  after  Ibe  tleetlon,  thon^  he  could 
obtein  the  eenw,  and  filUy  quall^,  the 
time  for  taking  the  office.  It  Is  in  harmony 
wltb  tiie  recognised  rights  of  ^e  people 
to  freedom  of  choice  In  the  eelectlon  of 
their  offlfiere  to  aar  that.  In  ttie  abemce  of 
any  i>ro vision  as  to  qnaJlflcatlons  for  elec- 
tion, thc7  may  chooee  any  perwHi  who  to 
or  may  become  eligible  to  take  and  hold  the 
oflBce  at  tiia  time  reonlied  for  qualifying. 
If  their  chtrioe  diall  be  one  who  cannot 
qmilU^,  It  nniBt  be  dUnegarded.  for,  as  we 
have  aen.  It  to  only  thoae  who  are  eligible 
that  can  hold  an  office.  If  the  person  de- 
clared elected  was  nnder  dlsablUtlea  that 
conld  be  removed,  so  as  to  render  him  eligi- 
ble to  take  the  office  at  the  time  required, 
we  think  it  wonld  be  no  gnnmd  for  con- 
test that  he  waa  not  eligible  to  take  the  of- 
fice at  13ie  time  he  was  dected;  in  other 
worda,  one  who  may  be  ^Igltde  at 
the  time  for  qnallfying  to  eUgtUe  to  ttke 
offloe  at  flie  time  of  ^ectkm.  Tbe  jndgm^t 
In  caasa  of  conteat  ai  to  eomi^  offlceo  to 
•SrtkeOier  Ibe  Incumbent  w  any  o^er  person 
waa  duly  elected."  Code,  I  714.  If  the  om- 
taet  to  upon  title  ground  of  In^lglbUi^,  and 
tihe  IneUgtbUlty  is  audi  aa  cannot  be  re- 
mored  In  time  to  take  the  t^ce  required, 
the  Judgment  must  be  that  the  party  was 
not  duly  elected,  for  the  reason  that  he 
could  not  hold  the  office.  If  tbe  IneltglbUlty 
to  aacSi  flut  it  will  or  may  be  removed  in 
time  to  qualify,  the  Judgment  must  be  that 
tba  person  was  duly  elected.  In  such  case. 
If  tbe  par^  falto  to  remove  hli  dlsqaallflca- 
tlon.  It  would  have  the  same  effect  as  a  fail- 
ore  to  quality  In  any  other  respect 

5.  Under  section  68K  of  the  Code,  sherlffis 
are  required  to  qualify  "by  the  first  Monday 
of  January  fcdlowtng  their  election."  Sec- 
tion 1,  e.  54^  Laws  1886,  allows  them  10  days 
OiereaftoF,  if  *^r»mited  by  sickness,  the  tn- 
idement  state  of  Ibe  weather,  or  other  un- 
avoidable casnalty"  from  qualltylng  by  tiie 
ftxst  Monday.  Beotlon  687  allows  20  days 
afler  Iba  deeUm  In  ease  at  a  owitest  Sec- 
tion 686  pnnrldea  that  a  fallura  to  qnalify 
within  the  time  prescribed  shall  be  deemed 
a  refusal  to'  nrre^  and  section  T84  that  Ibe 
tnomnbent  shall  ••hold  offloe  until  his  suc- 
cessor to  elected  and  qualified."  Appellant 
contends  that,  aa  Van  Beek  did  not  qualify 
at  tb«  first  Bfonday.  he  mnst  he  held  to  hare 
refused  to  snre^  and  that  M^P^laz^t  to  oitl- 
ded  to  hold  the  office  until  his  snocessor  to 
deoted  and  qnanfled."  It  to  a  snffldcnt  an- 
swer to  this  ooDtention  that  appeliont  by  In- 
junction prevented  bolb  Van  Beek  and  Ibe 
board  from  acting  In  the  matter  of  his  quall- 
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ficatlon  on  tbat  first  Monday.  With  tbte 
prooeedfaig  priding.  Tan  Beek,  thoui^  dUiA* 
Ue,  conld  not  quaUty  on  Ibat  day.  It  to  so 
much  in  tbe  nature  of  a  oontnat  that  he  waa 
entitled  to  at  least  a  reasonable  ttme^  If  not 
the  fall  20  days^  after  the  decision  In  Us 
favw,  In  whldh  to  qualify.  By  tbto  prooeed- 
tng  ^e  tbne  for  qualltylng  was  postponed 
until  after  the  first  Monday,  and,  by  the  time 
Tan  Beek  was  entlttod  to  qn^Jfy,  he  waa 
^glble  to  take  and  bold  tbe  ofltoe.  Tb« 
date  at  which  Van  Beek  waa  required  to  be 
eligible  waa  the  date  at  whlob  he  was  re- 
quired to  quaiuy,  Hto  netanUlaatlon  pre- 
oeded  that  date,  and  waa  not,  therefore, 
retroaetlTe.  These  questions  raised  by  the 
demmrer  were  preospred  on  the  final  snb- 
mtorion.  Tbe  foregohxg  dtoonaslon  folly  dis- 
poses of  aU  qnestbrns  preacotod  and  argued, 
and  leads  ns  to  the  omelnrioa  that  the  Judg- 
ment of  the.  dlstariat  court  should  be  affirmed. 

BOBINSON,  a  J.,  (diasenting.)  I  cannot 
assent  to  so  much  of  the  foregoing  opinion 
aa  holds  a  person  may  be  elected  to  a  county 
office  in  this  state,  who  was  not  ^glble 
to  hold  office  at  the  time  of  tiie  election; 
nor  do  I  think  that  any  of  the  authorities 
cited  can  be  regarded  as  sustaining  the  con- 
clusion of  tbe  majority.  Tbe  rule  adopted 
In  State  v.  Murray,  28  Wis.  86,  has  been  ap- 
proved by  some  courts,  although  It  to  worthy 
of  notice  that  a  member  of  the  court  which 
adapted  It,  In  the  case  of  State  v.  Trumpf, 
50  Wis.  104,  5  N.  W.  Rep.  876.  and  6  N.  W. 
Rep.  912,  expressed  the  opinion  that  it  would 
have  been  more  In  accord  with  principle  to 
have  held  that  one  receiving  votes  for  an 
ofllce  should  be  eligible  at  the  time  of  the 
election.  In  Mder  to  be  elected.  His  lan- 
guage was  quoted  with  evident  approval  In 
People  V.  Leonard,  73  Cal.  230,  14  Pac.  Bep. 
8C3.  The  Wisconsin  rule  waa  dted  In 
Privett  V.  Bickford.  26  Kan.  63,  when  It  was 
held  that  a  person  Ineligible  to  bold  an  office 
when  elected  might  hcdd  It  after  disability 
had  been  removed.  Hie  question  arose  un- 
der a  provldon  of  the  constitution  of  the 
state  of  Kansas  which  to  aa  follows:  "No 
person  who  has  ever  voluntarily  borne  arms 
against  the  government  of  the  United  States^ 
or  in  any  manner  voluntarily  aided  or  abet* 
ted  In  tbe  attonpted  overttirow  ot  said  gov- 
emmcnt,  •  •  •  sbaXl  be  qualified  to  vote 
or  to  hold  offioe  In  thto  state  until  socfh  dls* 
ability  shall  be  removed  a  law  passed 
by  a  vote  of  two  thirds  ot  all  monbera  of 
botb  IwanobeB  of  the  legldature."  A  per- 
scm  under  tiie  dtoabfllty  specified  waa  eteet- 
ed  to  tbe  offloe  ot  rtbetllt,  and  bto  dlsabUlty 
was  afterwards  mooved  by  the  legislature. 
It  was  hdd  Ibat  he  could  Ibereafter  tiUn 
the  offloe^  but  stress  was  laid  upon  the  fact 
that  the  omstitntional  disqualification  re- 
lated to  Ibe  holding  of  tbe  olBaei  and  not  to 
the  election.  In  tbe  Hurray  Gate  fbe  fust 
that  there  was  no  constitutional  or  statutory 
provtoloii  which  affected  the  question  de* 

Digitized  by  CjOOQIC 


fiSO 


NORTHWESTERN  EEPOBTER,  Vox-  54 


(Iowa. 


cAded  was  stated,  and  In  the  Trampf  Case  It 
was  intimated  that  a  different  rule  might  ap- 
ply where  the  persons  to  be  elected  to  an 
office  were  required  to  be  qualified  voters. 
It  does  not  seem  to  me  that  the  custom  of 
congress  In  admitting  persons  to  seats  In  that 
body  who  were  Ineligible  at  the  date  of  their 
Section,  but  whose  disabilities  were  subse- 
quently removed,  is  entitied  to  much  weight 
In  this  case,  for  the  reasons  that  the  qualifi- 
cations of  members  of  congress  are  fixed  by 
the  constitution  <tf  the  United  States,  which, 
excepting  as  to  place  of  residence  when 
elected,  does  not  necessarily  relate  to  the 
time  of  decUon,  and  each  house  of  oongress 
Is  made  tiie  Judge  of  tiie  election  returns  and 
qnallflcations  of  its  own  members.  It  seems 
to  me  that  tite  statutes  of  this  state  must  de- 
termine the  question  under  consideration, 
and  tiiat  when  properly  construed  they  re- 
quire that  a  person,  to  be  eligible  to  a  coun- 
ty office,  most  be  eligible  to  hold  the  office 
when  elected.  Section  692  of  the  Ck>de  pro- 
vides that  *ilie  Section  of  any  person  to  a 
county  office  may  be  contested  by  any  elect- 
or of  the  county.  •  •  •  (2)  When  ttie 
Incumbent  [the  person  whom  the  canvassers 
declare  elected]  was  not  eligible  to  the  office 
at  the  time  of  the  election.  (3)  When  the  In- 
cumbent has  been  duly  convicted  of  an  In- 
famous crime  before  the  election,  and  the 
Judgment  has  not  been  reversed,  annulled, 
or  set  a^de,  nor  the  Incmnbent  pardoned, 
at  the  time  of  the  election."  Subsequent  sec- 
tions provide  for  the  organization  of  a  court, 
a  trial,  and  judgment  against  the  incumbent 
tf  It  be  found  that  he  was  not  elected;  and 
the  trial  may  be  had,  and  Judgment  pro- 
nounced, before  the  term  of  the  office  which 
the  electors  sought  to  fill  shall  commence. 
If  the  opinion  of  the  majority  be  correct,  a 
contest  and  trial  might  be  made  fruitless, 
and  the  judgment  be  made  of  no  effect,  If  by 
lapEie  of  time,  or  the  naturalization  of  the 
incumbent  or  the  removal  of  his  disabilities, 
he  should,  before  the  expiration  of  the  time 
given  within  which  to  quall^,  become  eligi- 
ble to  hold  the  office.  Another  contest  to  de- 
termine whether  he  had  become  eligible 
might  then  be  necessary.  It  is  true  that  the 
opinion  of  this  majority  states  that,  If  the 
court  find  the  hiellgiblU^  Is  such  that  it  will 
or  may  be  removed  In  time  to  qualify,  the 
judgment  mtist  be  that  the  person  was  duly 
elected,  and  that  In  case  he  fall  to  remove 
his  disqualification  It  would  have  the  same 
effect  as  a  failure  to  qualifjr  in  any  other  re- 
spect No  provision  of  the  statute  authoriz- 
ing such  a  judgment,  or  requiring  any  sup- 
plemental  proceedings  after  the  judgment  Is 
rendered.  Is  referred  to,  and  I  cannot  think 
the  rule  announced  has  any  support  In  our 
statute.  The  uncertainty  end  confusion 
which  must  result  from  the  construction  of 
the  statutes  In  regard  to  the  contesting  elec- 
tions to  county  offices  cannot  have  been  In- 
tended by  the  general  assembly.  The  phrase 
"disl1]le  to  tiie  office  at  tiie  time  of  llie 


election,**  in  my  opinion,  has  a  meaning  too 
evident  to  be  misunderstood,  and  should  not 
be  given  the  force  of  "ell^ble  to  the  office 
when  the  term  be^ns,"  Judicial  con- 
struction. Section  1  of  artkde  2  of  the  con- 
stitution of  this  state  provides  that  "every 
male  citizen  of  tiie  United  States  of  the  age 
of  twenty-one  years,  who  shall  hare  been  a 
resident  of  this  state  six  months  next  preced- 
ing the  election,  and  of  the  county  In  which 
he  claims  his  vote  sixty  days,  shall  be  en- 
titied to  vote  at  all  elections  which  are  now 
or  hereafter  may  be  auihorizea  by  law." 
Section  4  of  article  3  of  the  oonstitation  pro- 
vide that  no  person  shall  be  a  member  of 
the  house  of  representatives  unless  at  the 
time  of  his  election  he  "shall  have  had  an 
actual  residence  of  sixty  days  In  the  county 
or  district  he  may  have  been  chosen  to  rep- 
ree^t;"  and  the  same  qualification  It  re- 
quired for  senators.  The  evident  purpose  of 
the  provision  Is  to  require  that  the  person 
^ected  to  the  house  or  senate  be  a  legal 
voter  of  the  county  or  district  he  is  chosen 
to  represent  at  the  time  of  the  election;  yet, 
under  the  rule  of  tiie  majority  opinion,  that 
providon  would  be  wholly  Inoperative,  and  it 
would  be  sufficient  If  the  person  chosen  had 
an  actual  residence  of  60  days  In  such  county 
or  district  when  the  time  for  taking  his  seat 
has  arrived;  or.  In  other  words,  he  could  be 
a  nonresident  of  such  county  or  district  at 
the  time  of  the  election,  and  acquire  the  nec- 
essary residence  after  the  result  of  the  Sec- 
tion is  known.  Section  6  of  article  4  of  the 
constitution  provides  that  no  person  shall  be 
eligible  to  the  office  of  governor  or  lieuten- 
ant governor  who  shall  not  have  been  a  resi- 
dent of  the  state  "two  years  next  preceding 
tiie  election."  The  meaning  of  this  is  obvi- 
ous, but  it  may  properly  be  considered  with 
the  other  constitutional  provisdon  referred  to, 
as  strengthening  the  presumption  which 
arises  from  the  language  of  subdivision  2  of 
section  692  of  the  Code,  that  the  general  as- 
sembly in  enacting  It  Intended  to  require 
that  the  pers<m  elected  shall  be  eligible  to 
hold  the  office  at  the  time  he  is  chosen. 

The  views  I  have  expressed  find  abundant 
support  in  the  authorities.  Under  the  con- 
stitution of  Nebraska  an  elector  must  have 
resided  In  the  state  six  mcmtha.  The  statutes 
of  that  state  provide  that  the  election  of  any 
person  to  any  public  office  may  be  contested 
*Vhen  the  Incumbent  was  not  eligible  to  tiie 
office  at  the  time  of  the  election."  It  will  be 
noticed  tiiat  this  language  is  identical  with 
that  of  subdivision  2  of  section  692  of  our 
Code.  But  In  the  case  of  State  v.  McMlUen. 
23  Neb.  386.  86  N.  W.  Bep.  6S7,  (t  was  held 
that  the  person  elected  was  required  to  be  an 
elector  at  the  time  of  the  election.  In  that 
case  the  Incumbent  had  not  resided  In  fhe 
state  six  months  at  the  time  of  the  election, 
but  had  been  a  resident  of  the  state  more 
than  six  months  when  the  term  of  office  for 
which  he  had  been  a  candidate  began.  The 
court  referred  to  the  Wisconsin  and  Kansas 
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caae^  but  declined  to  folloir  Oum  on  tbe 
ground  ttuU  the  ooDstltatl<m  and  statutes  of 
NobzadOi  were  controUtag.  and  held  that  the 
tncombemt  was  Inel^ble.  In  Territoir  t. 
Smith,  8  UtauL  240,  (GU.  164.)  It  was  held 
that  Hie  qnalifloatlon  ot  residence  most  be 
ocHisanunated  at  Ihe  time  of  the  election,  and 
Qiat  It  woidd  not  he  soffldent  It  oompleted 
at  tbB  time  of  entering  upon  the  duties  of  the 
office.  In  Searcy  t.  Crow,  16  Cat  118,  a 
coDstitatUmal  provision  was  imder  considera- 
tion, which  reads  as  ft^ows:  "No  person 
holding  any  lucrative  office  under  the  United 
States  <v  any  other  power,  shall  be  eligible 
to  any  diH  <^ce  of  pn^t  under  tbis  state. 
*****  It  was  held  that  a  person,  to  be 
eHgtUe  to  an  office  under  that  provision, 
must  be  capable  of  taUng  the  office  at  the 
time  of  the  electiim.  In  State  t.  Olaitce,  S 
Ner.  566^  a  constitutl<Hial  provlslixi  substan- 
tially the  same  as  that  of  California  quoted 
■waa  CfMistmed,  and  the  faieliglUlity  thereby 
created  was  h^  to  be  want  of  capacdl?  to 
be  legally  chosen  to,  and  also  want  of  oapao- 
itjr  to  legally  hidd,  the  oBio^  In  B^nolds 
T.  State.  61  laa.  404.  It  was  held  that,  under 
a  clause  of  the  coosUtutton  which  provides 
tiiat  "no  person  shall  be  elected  car  appointed 
as  a  county  officer  who  shall  not  be  an  elect- 
or at  the  coanty,**  a  person  to  be  tiected  to 
a  county  office  must  be  an  elector  at  the  time 
of  tiie  election.  The  quotation  from  Gushing 
found  In  Ihe  opinion  of  the  majority  Is  In  en- 
tire harmony  with  the  cases  I  have  dted.  It 
recognizes  the  Wiscon^  and  Kansas  rule 
and  the  custom  of  congress,  but  holds  that 
the  phrases  "shall  be  ^Iglble  to  a  seat,"  and 
"shall  be  Ineligible,"  when  found  In  the  law  In 
regard  to  the  qualifications  ot  a  person  for 
office,  relate  to  the  time  of  tiie  election,  and 
not  to  the  time  of  assuming  the  official  funo- 
tion&  In  my  opinion  a  person,  to  be  eligible 
to  election  to  a  county  office  under  the  stat- 
utes of  this  state,  must  be  capable  of  taking 
the  office  at  tbe  time  of  the  electiw.  The 
fact  that  to  so  hold  would  depnve  one  who 
appears  to  be  most  worthy,  and  the  choice 
of  the  people,  of  an  office  on  what.  In  this 
ca^e,  may  seem  to  be  technical  grounds,  Is 
not  a  saffldrait  reason  for  adopting  a  con- 
■structton  of  onr  statutes  not  warranted  by 
well-settled  rulee  of  Interpretation,  which 
would  Introduce  aidless  nmfoslon  and  un- 
certainty In  the  administration  <rf  our  elec- 
tion laws. 

I  am  Instructed  to  say  that  GRANGBB,  J., 
ooncors  In  tills  dlssoit 


BBINTNAUi  T.  BRIGO& 
(Sivnme  Court  of  Iowa.  Feb.  1.  1898.) 

REPOBMATlD^r  OF  CoMTKACT — Pt.BADINO. 

Where.  In  an  action  to  reform  a  written 
contract  by  Indading  In  It  an  alleged  contem- 
poraneous oral  agreement,  the  petition  does  uot 
ar«  aar  fraud,  acddent,  or  mistake  by  which 
plaintifr  was  ladueed  to  enter  into  auch  con- 


tract, a  demurrer  Oiat  the  petition  did  not 
state  a  safflcknt  cause  of  actum  was  property 
sustained. 

Appeal  from  district  court,  O'Brleii  coun- 
ty; F.  R.  Goynor,  Judge. 

This  Is  an  acttoi  In  equity  by  -wtaOi  tb» 
plaintiff  claims  damages  of  the  defendant  for 
the  breadi  of  an  oral  agreement  made  at  tb» 
same  time  that  a  written  contract  was  en- 
tered Into  between  tiie  parties.  It  Is  asked 
that  the  written  contract  be  reformed  so  as 
to  include  the  said  oral  agreement  There 
was  a  denmrrw  to  flie  petition,  whldi  was 
sustained,  and  plaintiff  appeals. 

T.  F.  Ward  and  W.  D.  Boles,  for  appel- 
lant Geo  F.  Oolcord  and  EL  a  Herridc, 
for  an^^Iee. 

ROTHROCK,  J.  It  Is  not  necessary  to 
copy  tbe  petition  In  this  opbdon.  Hie  Caets 
averred  therehi.  briefly  stated,  are  as  follovrs: 
la  April,  1890.  one  R.  Blphlck  and  tiie  plaln- 
tlff  entered  Into  a  written  contract  with  the 
defendant  1^  whl6h  they  purchased  of  tbe 
defendant  a  store  bnUdlng  and  lot,  and  also 
a  complete  stodc  of  harness  tools  and  fix- 
tures belmigtaig  to  said  bndness.  The  pur- 
ohase  price  of  the  building  and  lot  was 
11.200,  and  the  price  of  the  harness  tools 
was  fixed  by  an  Invdce.  After  the  Invoice 
was  had,  and  tiie  property  paid  for,  Blphldc 
sold  his  hiterest  In  the  property  and  bad- 
ness to  the  plalntur.  It  Is  averred  In  the 
petition  that  the  defraidant  bad  for  a  long 
time  prior  to  the  sale  of  said  property  been 
engaged  In  carrying  on  the  said  business  at 
Sutherland,  where  the  property  was  situated, 
and  that  at  the  time  of  the  said  sale  the 
defendant  Induced  the  plaintiff  and  the  said 
Elphlck  to  enter  Into  said  written  agree- 
mmt  by  an  express  oral  promise  that  he 
would  not  engage  in  said  business  at  that 
place  while  the  plaintiff  and  Elphlck  should 
be  so  engaged,  and  tiuit  at  the  time  of  tii* 
execution  of  said  written  agreement  tiie 
plaintiff  and  his  partner  knew  that  there 
was  no  such  a  stipulation  therein,  and  re- 
quested It  to  be  Inserted,  but  that  the  defend- 
ant refused  to  have  it  Inserted,  but  orally 
agreed  that  the  same  should  be  binding  upon 
him,  tiie  same  as  if  Insoted  In  the  written 
contract  It  Is  further  averred  tliat  defend- 
ant did  engage  In  the  business,  and  thus  vio- 
lated his  oral  agreement,  and  that  he  still 
ccmtinues  to  do  so.  to  platntifCs  damage. 
Hie  demurrer  Is  to  the  effect  that  the  tacts 
stated  in  the  petition  do  not  enttUe  the  plain- 
tiff to  the  relief  demanded. 

Under  the  averments  of  the  petition  the 
plaintiff  does  not  claim  that  the  written  con- 
tract liiould  be  reformed  because  of  traad, 
accident  or  mistake.  It  la  sou^t  to  extend 
the  well-understood  grounds  of  reformation 
to  a  state  of  facts  where  there  was  no  fraud, 
no  accident  or  no  mistake,  bat  to  a  case 
where  the  parties  made  a  written  contract 
which  Is  full  and  complete  upon  its  face, 
and  knew  Just  what  It  contained^  It  Is  a 
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plain  case  of  seeking  to  add  a  TWbal  stlpnlft* 
tlon  to  a  written  nwtract  irtilch  altera  its 
meaning  and  purpose  In  a  material  respect 
It  appeani  to  us  that  the  dalm  made  the 
plaintiff  is  In  plain  conflict  with  one  of  the 
^mentary  principles  of  the  law,  which  Is 
stated  hi  Qreenleaf  oa  Btrldence  (Tolnme  1, 
I  275)  as  f(dlow8:  "When  parties  hare  delib- 
erate pat  their  engagements  Into  writing, 
in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or 
extent  of  snch  engagement,  it  Is  condnstTcly 
presumed  that  the  whole  engagement  of  the 
parties,  and  the  ext«it  and  manner  of  their 
undertaking,  was  reduced  to  writing;  and  all 
oral  testimony  of  a  previous  colloquium  be- 
tween the  parties,  or  of  conversation  or 
declarations  at  the  time  when  it  was  com- 
pleted, or  afterwards,  as  It  would  tend  in 
many  instances  to  subetitute  a  new  and  dif- 
ferent contract  for  the  one  wbicb  was  really 
agreed  upon,  to  the  prejudice,  possibly,  of 
one  of  the  parties.  Is  rejected.  In  otlter 
words,  as  the  rule  is  now  more  bri^iy  ex- 
pressed, '  parol  contemporaneoos  evidoice  Is 
inadodsslble  to  contradict  or  vaiy  the  terms 
of  a  valid  written  agreement'  "  This  conrt 
has  followed  that  rule  In  a  laige  number  of 
cases.  It  Is  to  be  found  In  vwy  many  of  the 
volnmes  of  our  reports,  and  has  never  been 
questioned  until  now.  We  need  not  dte  tte 
cases. 

It  is  claimed  that  the  petltloiL  "was  dravm 
strictly  in  accord  with  the  law  am  laid  down 
In  sereral  opinions  of  the  supreme  conrt  of 
Pennsylvania'*  Tbo  cases  are  cited  In  argu- 
ment end,  as  we  understand,  one  of  them 
places  the  decision  on  the  ground  that  to  al- 
low the  written  contract  to  be  controlled  by 
the  oral  stipulation  was  but  "an  attempt  to 
show  the  real  contract  between  the  parties, 
and  nothing  more."  There  Is  a  line  of  cases, 
and  Indeed  a  wdl-estaUlshed  rule,  fliat  the 
true  consideration  for  a  writt^  contract 
may  be  shown  by  parol.  But  that  rule  haa 
no  application  to  a  case  like  this.  It  applies 
where  It  is  sought  to  sliow  the  real  consid- 
eration of  an  ^ecutory  contract  In  order  to 
snstaln  it,  or  to  show  the  want  of  a  consider- 
ation, ux  a  fidlure  of  consideration.  But  it 
has  never  beoi  extended  by  this  conrt  to  au- 
thorixe  additional  oral  stipulations  to  be  add- 
ed to  a  writtoi  contract,  under  the  claim 
that  the  oral  agreement  was  part  of  the  con- 
sideration. In  tlie  case  of  Mast  v.  Fearce, 
58  Iowa,  57»,  8  N.  W.  Rep.  632,  and  12  N. 
W.  Rep  597,  it  was  sought  to  add  an  oral 
warranty  of  a  machine  to  the  written  con- 
tract of  sale,  and  It  wsa  hdd  that  it  was  an 
Infringement  of  the  rule  which  prevented 
the  coitradictlon  of  a  written  contract  by 
paroL  That  case  Is  in  principle  the  same  as 
the  case  at  bar.  This  court  haa  adopted  a 
very  liberal  rule  upon  tiie  subject  of  reform- 
ing written  contracts  because  of  fraud,  acci- 
dent or  mistake.  See  Stafford  v.  Fett^v, 
55  Iowa,  484,  8  N.  W.  Rep.  322.  And  we 
hare  no  disposition  to  go  farther,  and,  as 


we  nndecBtand  it,  overmle  a  Icmg  line  at  oar 
own  dedslona,  founded  upon  a  rule  which  is 
adhered  to  by  nearly  all  of  tlie  coorto  in  this 
conntzy.  Affirmed. 


STATB  T.  BRA8KAMP  et  aL 

(Snpreiae  Court  of  Iowa.  Feb.  2,  1808.) 

Jddioui.  IToTicB— -F0PU1.1.T10H  or  Oodntx— 
Orand  JuttT— -Okqaxizatiok. 

1.  To  determine  the  number  of  crand  jnrors 
in  accordance  with  Code,  8  231,  which  provides 
that  such  determination  shall  be  upon  uie  basis 
of  the  population  of  the  county  as  shown  by 
the  last  precediag  eensna,  the  oouit  may  take 
judicial  notice  of  the  popnlation  <tf  a  ooanty  as 
shown  by  die  last  national  census,  wbm  it  is  a 
matter  of  common  notoriety:  there  being  nolhlDg 
in  1  Supp.  Rev.  St  U.  S.  c  S19,  p.  653,  proTidins 
for  the  taking  of  the  coisus  of  1890,  which  pre- 
scribes a  time  whea  the  coisus  shall  be  deraied 
complete,  nor  for  aoy  official  annonnoemuit 
thereof. 

2.  Code,  1  234,  provides  that  the  names  of 
76  persons  are  to  be  returned,  from  which  8  or 
12  are  to  be  selected,  as  the  case  may  be,  to  be 
summoned  to  the  first  term  in  the  ensning  year, 
and  that  frtnn  this  8orl2the6or7tobe 
sworn  as  grand  jnrots  are  drawn.  8ecti«i  28d 
provides  that  grand  jurors  shall  be  selected  for 
the  first  term  In  the  year  in  which  jurors  ai« 
roQoired,  commencing  next  after  tlie  1st  day  of 
Janoary  In  each  year,  and  shall  serve  one  year. 
Section  243  provides  that,  except  when  required 
at  special  term,  the  grand  jury  need  not  be 
smmnoned  after  the  fint  term.  Hdd,  that  the 
grand  jury  may  be  reorganised,  at  eadi  term  of 
uie  year,  from  the  8  or  12  summoned  to  the 
firrt  term. 

Appeal  from  district  court  Sioux  county; 
F.  R.  Oaynor,  Judge. 

On  the  9th  day  of  September,  1891,  the 
grand  jtuy  of  Sioux  county  returned  an  in- 
dictment, in  due  form,  charging  the  defend- 
ants with  maintaining  a  nuisance,  by  keeping 
and  controlling  a  building  for  the  sale  of  in- 
toxicating liquors.  On  November  13,  1891, 
the  defendants  withdrew  their  plea  of  not 
guilty,  previously  entered,  and  moved  to  set 
aside  the  Indictment  upon  the  following 
grounds:  That  they  were  not  held  to  appear 
to  answer  sold  cbarge  at  said  September 
term,  and  had  no  opportunity  to  challenge 
the  grand  Jury;  that  the  grand  jury  which 
found  and  returned  said  Indictment  was  im- 
paneled at  the  January  term,  1S91,  and  was 
composed  of  seven  members,  while  It  should 
have  been  composed  of  only  five,  as  shown  by 
the  state  census  of  1885,  and  that  the  same 
seven  grand  Jurors  did  not  serve  at  said 
September  term.  This  motion  was  also  over- 
ruled, and  Judgment  entered  against  the  de- 
fendants, from  which  tliey  appealed. 

T.  M.  Zink,  for  appellants.  John  T.  Stone. 
Atty.  Oen.,  Thoa  A.  Cheshire,  and  Wm. 
Hutchinson,  Co.  Atty.,  for  the  Stata 

OIVEN,  J.  1.  The  fttcttiiat  appellants  were 
not  held  to  answer  said  charge  at  the  Sep- 
tember term,  1891,  and  that  they  did  not 
challenge  the  grand  jiu*y,  is  not  relied  ujion 
as  a  ground  for  setting  aside  the  indictment 
or  in  arrest  of  judgment,  but  tt  Is  Sft  forth 
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Dor  the  puipon  off  abowliic  Uut  tl»j  did 
not  waive  ttie  other  obJectkniB  urged.  Th^ 
first  contentton  Is  timt  ttie  grand  Jury  wlildi 
returned  the  Inffictment  was  Ul^ally  consti- 
tnted*  for  tbat  It  eondstad  of  atmn  mnubras, 
Instead  If  flve.  Section  281  of  flie  Code,  as 
am«ided,  contains  flu  following  proTlston: 
"In  counties  having  a  popnlatkm  of  sixteen 
tlionaand  tnluMtaBlB,  w  less,  tbe  grand  Jnry 
shall  beconiposadof  seTm  memberK  •  *  • 
SncbpopalAaMi  Shan  be  determined  by  the  last 
preceding  national  or  state  ceaun&**  The  rec- 
ord of  the  court,  as  set  out  In  the  abstract, 
tfiows  that  on  the  12tti  day  ta  Jaaaaij,  1891» 
f)t  12  Sectors  duly  selected  as  grand  jurors, 
11  appeared,  and  ttom  that  number  7  were 
drawn  and  sworn  as  grand  }uro«;  that  on 
Ae  iSth  day  of  Aprils  18S1. 10  of  aald  12  ap- 
pearedt  from  which  number  7  were  drawn 
and  sworn  as  grand  Juiom.  It  also  shows 
tfeat  at  a  time  of  wUdi  no  date  Is  given,  but 
whldi  we  presume  to  hare  been  at  tihe  Sep- 
tember term,  1891,  9  at  aald  IS  appeared, 
from  tvhidi  number  7  were  drawn  and  sworn 
as  grand  jurora  No  two  of  sRld  grand  Ju- 
ries were  composed  eutlrdy  of  the  same  per- 
sons. WUle  appdlanta  eooeede  that  aeoord- 
ing  to  the  federal  census,  1880,  the  grand 
Jury  was  propwly  composed  of  seven  mem- 
beis.  their  cmteutton  Is  that  that  oaums  bad 
not  be«a  (^dally  announced  at  the  ttmn  of 
title  organization  of  tiiie  grand  jury,  In  Janu- 
ary, laei,  and  Oat,  ttierefere,  the  sUte  oea- 
sns  of  1886  stuHild  hare  contrcdled  as  to  the 
number  of  grand  jurors.  The  federal  census 
of  1890  was  provided  for  In  copter  310.  p, 
653,  Supplement  to  1  Rev.  St  U.  8.,  (2d  Bd., 
1874-81.)  That  act  does  not  provide  any  time 
At  whldk  the  taking  of  ttie  census  shall  be 
deemed  oomiAete,  nor  for  any  official  an- 
nouncement of  the  censoB.  Section  23  pro- 
vides that  upon  request  of  any  numldpal  gov- 
ernment the  superintendent  of  census  liull 
furnish  said  government  with  a  copy  of  the 
names,  the  age,  sex,  birthplace,  and  color  or 
race  of  all  prasons  emunetated  within  the  ter- 
ritory bi  the  jurlsdlfltlan  of  such  municipali- 
ty. Appellants  insist  that  the  officers  and 
court  selecting  the  grand  jury  could  not  talLe 
Jodldal  notice  of  the  federal  census  until  it 
was  officially  announced,  and  that,  flierefore, 
the  selection  should  have  be«i  upon  the  ba- 
sts of  the  state  census  of  18S5.  Tbe  last  cen- 
sus preceding  the  selection  of  persons  from 
whom  to  draw  Juries  for  1891  was  the  nation- 
al census  token  In  tbe  numtli  of  June,  1890. 
Tlie  population  of  ffioux  county,  as  shown  by 
that  craisns,  was  a  matter  of  public  notoriety 
and  of  common  knowledge  among  the  people 
of  the  county  before  any  actifm  was  taken 
for  Uie  selectloa  of  persons  from  whom  to 
draw  Juries  for  18D1,  and  some  15  mouths  be- 
fore the  defendants  were  indicted.  It  Is  a  Ca- 
mlliar  rule  of  law  that  facts  of  imirersal  no- 
toriety need  not  be  proven.  "Courts  will 
take  notice  of  whatever  is  generally  known 
within  the  limits  of  tbdr  jurisdiction;  and.  If 
the  judge's  memory  is  at  fault,  he  may  re- 


fresh it  by  lesorUng  to  any  menns  for  that 
puxposa  which  be  may  deraa  safe  and  prop- 
w."  Brown  v.  F^per,  01  U.  S.  42.  Tn  People 
V.  Williams,  64  OaL  87,  27  Pac.  Rep.  980,  It  Is 
held  that  tiie  courts  can  take  judicial  notice 
of  ttie  result  of  a  national  censua  See,  also, 
Whart  Bv.  1 838;  O'Ferrall  v.  Davis,  1  Iowa. 
06O;  State  v.  Bllnnlck.  15  Iowa,  123;  Thredi- 
ing-Msrhlnft  Oo.  v.  Bavm,  65  Iowa,  850,  21 
N.  W.  Rep.  677.  Under  our  law  tiie  county 
auditor,  deik  o<  the  court,  and  thB  court  are 
required  to  act  upcm  the  basis  of  the  popula- 
tion of  the  county  as  shown  by  the  last  pre- 
ceding census.  In  setacting  Juries.  There  Is 
no  provision  for  proving  to  them  irtiat  Ihe 
last  preceding  census  shows  to  be  the  popula- 
tion of  the  county.  Oleariy  tbe  law  contem- 
plated that  they  shall  take  oAdal  notice  of 
the  facL  Then  Is  no  e^d^ice  In  the  record 
to  show  what  ttte  populatimi  of  tbe  county 
was  according  to  ttu  census  of  1888;  but  ap- 
pellants— properly,  we  tiUnk— ask  the  courts 
to  take  Judicial  notice  of  what  it  was.  For 
the  same  reasons  we  may  surely  take  notice 
oC  what  the  population  was  as  shown  the 
census  of  1800.  By  doing  so  aroellants  were 
given  a  grand  Jury  composed  of  seven  mem- 
bers as  authorized  and  required  by  the  Oode. 
Had  the  act  of  congress  fixed  a  time  or  pre- 
scribed a  condition  upon  whldb  the  cuuns  of 
1800  should  be  deemed  complete  or  In  effect, 
the  census  of  1885  would  have  l>een  the  last 
preceding  until  that  time.  In  tiie  absoice  of 
such  a  provision  the  censiu  of  1890  became 
ttw  last  preoefflng  census,  for  the  purpose  of 
the  selection  of  juries,  as  soon  as  the  popula- 
tion of  the  county  was  asoertained  therefrom. 

2.  Appdlants*  remaining  contentlcm  la  that 
ttie  seven  persons  drawn  and  sworn  at  the 
Januaryterm,1S91,conBttttttedthe  grand  jury 
fbr  that  year;  ttiat  the  court  had  no  autborl- 
tr  to  reotgaxdse  the  grand  Jury  at  the  Sep- 
tember term,  as  was  done,  and  therefore  that 
grand  Jury  was  Illegally  constituted.  Under 
the  Code  the  names  of  76  persons  are  re- 
turned eacSi  year  by  the  Judgea  of  election, 
from  whldi  to  select  the  8  or  12,  as  the  case 
may  be,  to  be  summoned  to  the  first  term  In 
the  ensuing  year.  From  this  8  or  12  the  5  or 
T  to  be  sworn  are  drawn.  Secticm  289  pro- 
rides  ISiat  "grand  Jurors  shall  be  selected  for 
tbe  first  term  In  the  year  at  whldi  jurors  are 
required,  commencing  next  after  the  1st  day 
of  January  each  year,  and  shall  serve  one 
year."  Seotttm  248  provides  that,  acaept 
when  required  at  spedsl  term,  'Hie  grand 
jury  need  not  be  summoned  after  fhs  first 
term."  It  will  be  observed  that  the  8  or  12 
from  which  the  grand  jury  is  to  be  drawn 
must  all  appear  at  suooeedlng  terms  with- 
out summons.  It  is  tUs  8  or  12  that  "shall 
BeevB  tor  one  year."  It  Is  tills  number 
that  constitutes  the  panel  that  is  to  he 
called  by  tbe  clerk,  and  from  which  he 
Is  to  select  by  lot  the  required  number,  aa 
provided  In  section  ^Mt.  We  understand  It 
to  be  the  practice  throughout  the  state  to  re- 
organise the  grand  Jury  at  eadi  term  tn  the- 
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jear  aftw  ttie  first  from  the  8  or  12  fram- 
moned  to  the  first  term.  Tbls  we  think  la  the 
correct  practice,  and  authorized  by  law.  It 
follows  from  the  conclusions  announced  that 
the  judgmoit  of  the  district  court  must  be 
affirmed. 


SOUSTBR  «t  aL  T.  BIAGK,  Sheriff. 
(Snpreme  Goort  of  Iowa.  Feb.  1,  1883.) 
Objections  to  Etidb!1Cb. 
Tha  appellate  court  wOl  not  reriew  a 
rnllng  of  the  trial  court  In  excladlnK  cert^  evi- 
dence where  no  ezcepdon  mM  turn  lhaeto 
at  the  time  it  waa  maw. 

Appeal  from  district  court,  Louisa  county; 
W.  B.  Lewis,  Judge. 

Action  for  the  recovery  of  specific  personal 
property.  Judgment  for  plaintiffs,  and  the 
defendant  appealed. 

Fred  OourtB,  Jr.,  and  L.  A.  Rell^,  for  ap- 
pellant B.  W.  Tafloclc,  for  appdlees. 

GKANOBR,  J.  The  property  In  contro- 
versy Is  86  acres  of  standing  ami,  the  plain- 
ttfl  firm  claiming  It  by  virtae  of  a  diattel 
mortgage  made  by  one  William  Bell,  who 
waa  the  owner.  The  d^endant's  dalm  is 
based  upon  an  execution  levy  at  the  instance 
of  Piltz  &  Adetodorf,  who  are  Judgment  cred- 
itors of  BelL  In  the  district  court  the  cause 
was  tried  without  a  jury,  and  when  the 
plalntlfl  offered  in  evidence  Its  mortgage  It 
was  objected  to  <m  the  ground  that,  because 
of  a  d^ectlve  aclmowledgment,  the  record 
thereof  did  not  Impart  constructive  notice. 
It  la  not  necessary  that  we  should  oonridw 
the  sufficiency  of  the  aclmowledgment  The 
mortgage  was  "admitted  subject  to  objeo* 
Hqsl"  To  the  mling  no  exception  was  talcen, 
without  which  this,  court  cannot  review  llie 
action  of  the  district  court  No  other  action 
seems  to  hare  heea  taken  tm  the  objection 
during  ttie  progress  of  the  triaL  The  recep- 
tion must  be  taken  at  the  time  of  the  deci- 
sion. Code,  I  2831;  Nagel  t.  Qnlttar,  62 
Iowa,  510,  17  N.  W.  Bep.  671.  With  the 
mortgage  In  evidence,  the  testimony  is  such 
tliat  the  court  could  well  find  for  the  plain- 
tiff as  to  the  right  of  possesaloa.  The  district 
court  gave  Jndsment  for  plaintiff  for  f  10  as 
damages  for  wrongful  detention  of  the  prop* 
erty.  It  Is  urged  lhat  there  Is  no  eridoice 
whatever  to  support  the  Judgment  for  dam- 
ages. The  amount  of  the  Judgment  for  dam- 
ages  is  little  more  than  nominal,  and  could 
very  properly  be  found  from  the  facts  of  the 
case,  without  testimony  directed  especially 
thereto.  The  Judgment  is  affirmed. 


STEFHBZre  T.  IdLUER  et  aL 
(Supreme  Court  of  Iowa.  Jan.  dft,  18M.) 
Appeal  from  dlitiict  court,  Jackson  county;  A. 
Howat,  Judge. 

Action  in  eqal^  hy  whtoh  the  plalntlfl.  who  la  a 
lodgment  oredltor  of  the  defendant  J.  B.  MUler. 


seeks  to  subject  certain  land  to  the  payment  of  his 
Judgment  Indehtedness.  The  land  was  formerly 
owned  by  said  J.  B.  Miller,  and,  after  the  debts 
npoo  which  the  judgment  Indebtedness  is  founded 
were  contracted,  said  J.  B.  Miller  conveyed  the 
land  to  the  defendant  D.  V.  Hiller.  It  is  claimed 
that  the  conveyance  waa  made  by  the  parties 
thereto  for  the  purpose  of  hindering,  deling, 
and  defrandlDg  the  creditors  of  saidX  B.  UUler. 
There  was  a  hearing  on  the  merits,  and  a  deans 
for  the  plaintiff,  and  defendants  appML 

W.  C  Gregory  and  "WlUlam  Graham,  fur  appel- 
lants, a.  Ifc  Johnson  and  Keck  &  Honsa,  for  ap- 
pellee. 

BOOSBOCE,  J.  David  V.  MlUer  Is  the  son  of  J. 
B.  Millar,  and  toe  land  conveyed  was  the  farm  cm 
which  said  J.  B.  Miller  had  for  many  years  resided. 
For  some  years  prior  to  the  conveyance,  David  V. 
Miller  resided  In  Dallas  county.  About  one  week 
before  the  oonveyanoe  waa  niade,  D.  V.  Miller  ar- 
rived at  the  house  of  his  said  lather,  on  a  visit. 
He  claims  that  be  came  there  with  the  sum  of 
600  in  his  personal  possession,  and  that  he  bought 
the  farm,  and  paid  that  amount  of  mon^  for  it. 
The  question  as  to  the  character  of  thetemnsactioB 
is  one  of  fact  There  is  no  legal  qneatloo  invulvedr 
except  the  conolusion  to  be  drawn  from  the  facta. 
We  nave  each  carefully  examined  the  evidence, 
and  our  conclusion  is  that  the  oourt  oorreotly 
found  that  the  sale  and  oonveyanoe  were  fraudu- 
lent as  to  the  creditors  of  the  grantors.  We  need 
not  recite  the  evidence  upon  which  our  eoaoluatoa 
is  based.  The  decree  is  affirmed. 


STATE  V.  GIFFIN. 
Supreme  Court  of  Iowl  Teh.  8|  189&} 

i^>peal  from  district  eonrt,  Eeolmk  ooonty ;  W. 
B.  LewU,  Judge. 

Indictment  for  larceny,  and  a  verdiet  of 
guilty.  The  Judgment  of  the  court  Imposed  a  fine 
M  $100,  and  imprisonment  until  paid.  The  defend- 
ant s^pealed. 

50  appearance  In  this  oourt  ezomt  by  tha  at- 
torney general  for  the  anlmlssion  of  the  oai 


GRANQER,  J.  The  transcript  oontidns  the  In- 
dictment, and  the  record  entries  in  the  district 
court,  without  the  evidence.  An  examination  of 
the  record  discloses  no  error,  and  the  judgment  ta 
afflrmed. 


STATE  V.  TYNER. 
(Snpreme  Court  of  Iowa.   Feb.  8,  189B.) 

Appeal  from  district  court,  Fremont  oonn^; 
H.  E.  Deemer,  Judge. 

Defendant  was  convicted  of  the  orime  of  sedno- 
tion,  and  adjudged  to  be  confined  In  the  state  pen- 
itentiary at  Ft  Madison  for  the  term  of  nine 
montha.  From  that  Judgment  he  appeals. 

PER  CURIAM.  This  cause  is  submitted  on  a 
transcript  of  the  record,  which  shows  the  Indict- 
ment, arraignment,  plea  of  not  guUty,  charge  to 
the  jury,  verdict  of  guilty,  Judgment,  notice  of  ap- 
peaC  and  service  thereof,  and  soma  of  the  record 
entries.  We  have  examined  the  transcript  with 
care,  bat  do  not  find  any  error  prejudicial  to  de- 
fendant The  Judgment  of  tha  district  court  la 
afflroied. 


STATB  T.  SMITH. 

(Supreme  Court  of  Iowa.  Feb.  8,  1808.) 

Appeal  from  district  court,  Harrison  county; 
Geoige  W.  Wakefield,  Judge. 

FEB  CtTRIAM.  It  appeara  from  a  transcript 
filed  In  this  court  that  the  defendant  waa  Induttad 
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In  tlM  oonrt  below  for  keeptaff  ft  nnlMnoe,  by  tho 
sale  of  Itttoxicttlnfl:  llqnon,  and  that  on  the  10th 
of  JftDvary,  1891,  be  pleaded  KOUty  to  the 
charge.  On  the  2Sd  day  of  tbe  eame  month  the 
oonrt  ontered  a  jud^ent  against  tbe  defendant 
for  $300  fine,  and  the  costs  of  proseoaUon.  On 
tbe  same  day  the  defendant  appealed  from  siUd 
Judgment,  and  gave  a  BOpenedeas  bond.  This  Is 
the  whole  reooiu  presented  opon  the  appeaL  Wa 
dlaooTor  no  reason  for  dlstorolng  the  jnagniant  <tf 
the  district  coort,  and  It  is  affirmed. 


HOLGOBIB  et  bL        KBLIHBR,  Gonntr 
Treasnrar. 

(Supreme  Court  of  South  Dakota.   Feb.  IS, 
1893.) 

Rbtibv  on  Ar^kL  —  Bufpicie:«ct  or  EriDBNcn. 

When  ft  Dftrtr  datanr  tbe  evidmce  Is  In- 
■nffldent  to  jnsnfr  the  verdict,  be  most  specify 
the  parttcnlars  in  which  such  evidence  is  in- 
sufficieat.  Tbe  objecti<m  must  be  stated,  with 
ao  much  of  the  evidence  or  other  matter  as  la 
necessary  to  explain  it,  and  no  more;  so  that 
tbe  opp<Mdte  party  may  be  fully  ftdvised  of  tbe 
defects  in  his  evidence.  See  MCttW  B061* 
Comp.  liftwa. 
(Syllabus  Iqr  tiie  Coort) 

Appeal  tmm  drcnlt  coort,  Peniilnvton 
county;  Charles  XL  Thomas,  Judge. 

Action  by  Eugene  Holcomb  and  ofhen 
against  John  A.  KeUber,  treasoier  of  Pen- 
nlngtfm  conntyt  to  eojoln  die  coUectlGn  of 
a  tax  erroneously  asaessed  against  the  prop- 
erty of  plataitilb.  From  a  Judgment  for  de- 
fendant, plalntifCB  appeaL  Affirmed. 

Wbl  H.  Parker  and  Granville  Q.  Bennett, 
for  appellants. 
C!bas.  W.  Brown,  £or  rapondoit 

BENNBrrr,  p.  J.  tub  is  an  action  to  pw>> 
petoaUy  en^In  the  collection  of  a  tax 
Calmed  to  bare  been  erroneoualy  assessed 
for  the  year  1887  against  certain  live  sto^ 
and  other  personal  property  belonging  to  ap- 
peDants.  Trial  of  the  caose  was  had  by  th« 
conrt  without  a  JntTt  snd  Judgment  rendned 
for  respondott  From  tiUs  Judgment  an  ap- 
peal  Is  taken. 

The  asBlgnmmt  of  errors  r^tes  to  the  In- 
sufficiency ot  the  evidence  to  support  the 
finaiTiflM  and  Judgment.  Tbe  abstract  does 
not  purport  to  contain  all  the  evidence.  The 
certiflcnte  of  die  Judge  trying  the  case  to 
tbe  Ull  of  exceptlona  simply  recites  Uiat  ttie 
same  Is  "a  Just  and  true  blU,  and  Is  allowed, 
signed.  aoA  sealed,  and  made  a  part  of  flie 
record."  For  this  reason  the  respondent  con- 
tends that  this  court  wHl  not  review  the  evi- 
dence, and  that.  In  tiie  absence  of  a  certlfl- 
eate  Aowlng  that  tiie  Ull  of  ezoqiflMis  coit 
tabu  all  the  evldwice  Introduced  on  the  trial, 
this  appellate  court  will  presume  there  was 
other  evidence  sufficient  to  support  tbe  find- 
ing or  Terdlct  This  contention  la  doubtless 
correct  In  most  of  the  states,  bnt  It  Is  not  so 
within  our  Jurisdiction.  Our  statute  on  the 
■affect  <tf  UHs  of  «cc^tions  and  statements 
has  made  a  radical  change  In  ^  practtoe 
whero  It  Is  dalnied  tbe  erldence  Is  Insoffl- 
elent  to  Justify  the  verdict  The  party  eon- 


tending  ibat  the  erldeooe  Is  buniffidait  to 
Justly  sndi  Terdlct  or  ftndtaigs  Is  required  to 
specify  the  partiCDlars  In  which  such  evidoice 
Is  Insnffldfimt  TUs  dearly  appears  fh»m  an 
examination  of  the  sections  of  the  statute  re- 
lating to  this  subject  SectlfHi  5061,  Oomp. 
Laws,  proTldes  that  "when  the  exception  Is 
to  ttie  verdict  or  dedrion  on  Ihe  ground  <a 
the  bunffldency  of  the  evidence  to  Jnstuy  It, 
the  objection  must  specify  the  particulars  ta 
whl<^  such  evidence  Is  alleged  to  be  insuffl- 
dCTt.  •  •  •  a%e  ol^ecilon  must  be  stated, 
with  so  much  of  the  evidence  or  other  matter 
as  Is  necessary  to  explain  it,  and  no  more." 
Subdivldon  3  of  section  6090  provides  that 
If  the  motion  ((Or  a  new  trial)  is  to  be  made 
npon  a  statement  of  the  esse,  **wlien  Uw 
notice  of  Intention  designates  as  the  ground 
of  the  motion  ttie  bunffldency  of  the  evi- 
dence to  JnstUy  the  verdict  or  other  decision, 
Oie  statement  tftall  specify  the  partlcnlaza 
in  Yrtiicb  sndi  evidence  Is  allied  to  be  In- 
snffldait"  Subdivislen  4  of  the  same  sec- 
tion proiideB  that  **wbirai  the  motion  Is  to  be 
made  tipon  the  mtaintes  of  the  conrt  ttm 
notice  of  Intention  must  specify  the  particu- 
lars,"  etc.  It  win  be  seen,  therefore,  that 
under  our  practice  the  party  relying  upon  the 
insufficiency  of  ttie  evidence  to  JusU^  tiie 
verdict  or  decision  of  the  court  Is  required 
to  specify  the  parttculan  In  whldi  he  deems 
audi  evidence  Insnffldait,  so  that  the  oppo- 
site  party  may  be  folly  advised  of  the  defects 
In  bis  evidence.  When  tills  is  done,  and  the 
bm  of  exceptions  Is  served  ap<m  him,  vrith 
these  defects  pdnted  oat,  he  can  then  have 
placed  In  tiie  Ull  of  exceptions  sudi  other 
evidence  as  the  records  may  warrant,  tend- 
ing to  support  the  vwdict  or  finding.  Our 
statutes  relating  to  Mils  of  exceptions,  state- 
ments, and  motions  for  new  trials  are  sub- 
stantially copied  from  the  statutes  of  Csll- 
fomla.  Judge  Sawyer  in  the  case  of  Hidden 
V.  Jordan,  28  OaL  812,  tm  a  petititm  ftv  a  re- 
hearing at  the  case,  aays:  **After  a  careful 
P*fliiitqntiiffi  of  the  question,  we  are  satlsfled 
that  the  rule  amunmced  In  tbe  oplnloa  in 
this  case  harmonises  with  the  general  theory 
of  the  other  pnvldons  of  the  section  consid- 
ered 1^  us,  and  Is  flie  proper  rule  to  be 
adf^ted.  •  *  *  The  point  wherdn  tiie  de- 
fect of  evidence  Is  claimed  to  exist  must  then 
be  spedfled,  and  so  much  of  the  evidence  as 
is  necessary  to  explain  it  must  be  Introduced, 
and  no  more.  The  attention  of  the  other 
,  party  Is  thus  directed  to  Ihe  weak  point  in 
his  evidence,  snd.  If  anything  has  been  omit- 
ted which  would  tend  to  strengthen  his  case 
on  that  point,  he  has  an  opportmUty  afforded 
to  supply  it  1^  amendment,  and  it  Is  bis  duty 
to  do  aa  When  the  statemeoit  bas  been  filed, 
and  the  opposite  party  bas  had  an  opportu- 
nity to  suggest  the  necessary  amendments, 
and  this  statement  has  been  therefrom  ar- 
gued and  settled  by  the  Judge,  we  think  be 
must  be  regarded  as  bdng  estopped  from 
averring  that  there  may  be  other  testimony 
iip<m  this  polnf* 
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In  Hie  case  at  bar  the  awl^imeat  of  MTon 
doea  not  do  tlil8»  bat  by  raference  to  tb» 
motion  tor  a  new  trial  It  will  be  seen  that 
thia  was  made  npon  the  mlaatea  of  the  coort. 
and  the  ground  deslguated  In  the  notice  of 
Intention  was  the  Inauffldency  of  the  evi- 
dence to  justify  the  Judgment,  In  this:  "Iliat 
there  la  no  erldaice  that  the  pn^ertr  taxed 
was  situated  or  kept  In  the  connty  of  Peor 
nington  at  the  time  It  was  asseaeed,  or  at  any 
time."  The  coart  found  tiiat  It  was  ao  iept, 
and  was  situated  In  aald  county,  and  subject 
to  sasessment  and  taxation.  The  only  qaeB> 
tion  presented,  therefore,  la,  does  the  evi- 
deuce,  as  ehown  In  the  record.  Justtfy  the 
finding  of  the  court  that  the  property  waa  so 
rituated?  No  qaestlon  Is  raised  as  to  th» 
number  of  cattle  and  b(W8fla,  nor  as  to  their 
ralue.  Under  the  pleadings  and  tiie  erMenoa 
the  only  qneetloa  Is  as  to  their  rttns.  Tba 
complaint  shows  a  part  of  the  property 
taxed  consisted  of  "carriages  and  v^<des." 
As  to  these  we  find  no  direct  testimony  as 
to  where  they  were  located.  But  the  wit- 
ness Taus  Bays  that  whoi  the  mesa  wagtm 
and  other  belongings  of  the  home  ranch 
were  not  oa  a  round-up  they  were  at  the 
home  ranch.  Respecting  the  horses,  th&  wit- 
nesB  Bugene  Holcomb  tesOfles  that  In  the 
q;>rtng  of  1887  the  plalntifte  kept  a  serrant 
at  the  home  ranch  whose  duty  it  was  to  'look 
after  the  horses  emj^jred  ft>r  running 
cattle."  Witness  Ulysses  Allison  states  that 
In  May  or  June,  1887,  there  were  probably 
35-^rhaps  more-of  plaintiffs'  horses  at  12ie 
home  ranch;  end  the  witness  Tans  says  a 
part  of  plalntifls'  horses  at  that  time  were 
on  the  reservation;  some  of  them  were  In 
Pennington  county;  and  that.  If  pbdntUCs  or 
their  ever  wanted  to  use  a  horse,  they 
"would  drive  them  up  there  to  the  horse  cor- 
rals, drive  them  In,  take  their  horse  out,  and 
let  the  rest  go."  Witness  Blair  testtfles  that 
at  the  spring  round -op  in  18S7  he  helped  to 
brand  a  few  of  the  Holcomb  calves  at  the 
home  ranch  of  the  Holcombs;  that  Is,  the 
home  ranch  Mr.  Holcomb  testified  ta  TUs 
waa  situated  on  the  Pennington  county  side 
of  the  river,  two  or  three  mllca  from  the 
mouth  of  Rapid.  Cows  were  kept  there,  bnt 
could  not  tell  the  niunber.  'niere  was  a  cor- 
ral, and  some  cattle  were  in  It  when  he  left. 
Holcomb  testified  that  he  built  the  corral 
and  house,  and  paid  for  It  The  house  con- 
tained four  rooms;  two  small  and  two  me- 
dium sised.  There  were  three  or  four  cor- 
rals,— one  for  hay,  one  fior  ho^es,  and  one  for 
feeding  cows,  and  a  large  branding  corral, 
that  stands  away  from  the  house  and  bam. 
Aoeording  to  the  witness  Taus,  these  corrais 
were  used  by  the  plalntlfh  for  tbe  purposes 
for  which  Ihey  were  bnllt  In  the  winter  of 
1886  and  9ting  of  1887.  The  branding  cor- 
ral was  a  couple  of  hundred  yards  from  the 
Oder  oorrals.  The  improvements  at  the 
home  ranch  were  Just  as  substantial.  If  not 
loore  so,  than  most  of  the  other  resMents 
had.  Hfdcomb,  une  of  the  pUdotlfli,  tastlflaa 


he  iuu  been  a  reaidait  of  Rapid  OltF  tmt  orer 
10  years.  It  may  be  izite  that  the  cattle 
ranged,  fed,  and  roamed  throughout  other 
portions  of  the  country  than  Pomtngton 
county;  yet  these  cattle,  horses,  etc.,  must 
have  had  a  home  somewhere^  That  place 
must  hare  been  the  home  ranch  In  Penning^ 
tim  county.  Tbla  most  have  been  Oie  fixed 
place  of  their  abode,  and  ttieir  aeflntte  loca- 
tion. This  was  the  headquart»s  of  the 
plaintiffs*  business,  from  which  all  of  their 
business  ^tQenHooB  were  oondncted  end 
carried  on.  The  evidence,  we  think,  justifies 
this  inference,  when  takw  all  together.  Per- 
sonal property,  in  the  absence  of  statute,  has 
no  flitos,  but  follows  the  person- of  the  owner. 
This  la  an  old  common-law  principle.  See 
a  BL  Comm.  884;  2  Kent,  Oomm.  Ooot- 
ey,  Taz'n,  (3d  Bd.)  6S;  Desty,  Tax*n,  318; 
Story,  Oonfi.  Law,  SIS;  O.  N.  Nelson  Lum- 
ber Co.  V.  Town  <rf  LonUne,  22  Fed.  Rep. 
60;  Oomstock  v.  Grand  Rapids,  <Hl<dL)  20 
N.  W.  R^.  62e.  From  an  ezanUnatlon  of 
the  evidence  and  the  law  we  think  no  in- 
justice has  been  done  the  plalntUfs  and  ap- 
peUants  by  the  judgment  of  the  court,  and 
it  is  therefore  afflrmed.  All  the  judges  con- 
cur. 


ffTATE  V.  HBNNINGv 

(Snprans  Oont  of  South  Dakota.  FA.  fl^ 

1893.) 

ArriOAVit  —  SiTtrioiBNCT  —  Pbbbomptioxb  — 

Cbanqb  or  Vbkcb. 

1.  An  affidavit  Is  not  fatally  defective  be- 
cause it  expresses  no  venue  on  its  face. 

2.  Where  to  sa  affidavit  otherwiie  .suffi- 
deat,  hut  expre^sinfr  no  Tenua,  im  attached  a 
proper  Jurat  aad  seal,  Bhowing  that  the  oath 
was  admlniatered  to  the  affiant  by  a  notary  pub- 
lic, it  will  be  presumed  tbat  the  notary  acted 
within  hilt  JtiriwllctiiHi. 

3.  Where,  under  chapter  fiO,  Iaws  1881, 
such  an  affidavit  is  made,  and  presoitsd  br  the 
accused,  saffidaitiy  aDejdng  prejudice  of  the 
preeidinr  Judge  of  the  dimnt  court,  In  whleh  a 
criminal  action  by  Indictment  Is  pMidiug,  and  a 
chanoe  of  Judges  asked  for,  as  provided  In  aaid 
act.  It  la  error  for  the  comt  to  dlSKgard  such 
affidavit  and  modon,  and  proceed  wtth  the  trial. 

4.  Such  act,  though  permiasive  tn  ftinn, 
must  be  ccastrued  as  imperative. 

(Syllabus  by  the  OonrtJ 

Brrtff  to  drcDlt  oourt  Oodlngtoo  omnty; 
J.  O.  Andrews.  JadgSb 

John  Henning  was  convicted  of  maUoloQft 
mischief,  and  brings  error.  Keversed. 

Julian  Bennett  and  Martin  %eld<m,  ft>r 
plaintiff  in  error.  Robert  DoUard,  Atty. 
(Jen.,  tax  the  Statie. 

EkBLLAM,  X  The  plaintiff  In  error,  hav- 
ing been  indicted  by  the  grand  Wy  of 
Oodlngton  county,  pleaded  not  gtillt^-,  and, 
prtor  to  the  commencement  of  his  trial, 
made  and  presented  to  the  court  his  afll- 
davlt  of  prejudice  on  the  part  of  the  prelud- 
ing Judge,  and  npon  it  moved  that  he  be  al- 
lowed a  trial  before  a  judge  other  than  the- 
JnOge  of  the  court  In  wbidi  he  waa  so  liw- 
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dieted.  Hie  BMttoD  wae  denied.  Qe  was 
a«  tried  aad  oon-ricted,  and,  upon  wath 
JndgmeAt,  brtacB  error  to  tbta  court.  Ghap* 
ter  60,  Law*  lam,  amending  eeetfan  7812, 
Comp.  Lawe,  prorMea  that  "a  criminal  ac- 
tion prosecuted  Indictment  may,  at  any 
time  before  Mai  Is  begm,  on  -ttie  appllca- 
tkm  of  the  defeodaat,  be  removed  from  the 
oonrt  In  wUdt  It  la  peddlDf,  If  Ite  offiense 
cbaised  In  the  indictment  be  either  a  felony 
er  xnisdemeanor,  whoieTer  It  tshall  appear 
to  the  aatlsfactton  of  tbo  court  by  afflda* 
Tlts»  «■  if  the  court  ahoold  so  order  by  other 
testimony,  that  &  fair  and  impartial  trial 
cannot  be  had  In  such  county  or  eubdivtelon, 
in  which  case  the  court  may  order  the  per- 
son accvaed  to  be  tried  In  aorae  near  or  ad- 
jotnlng  cosnty,  In  any  drcnilt  wbere  a  fair 
and  impartial  trial  can  be  had;  bat  the  par- 
ty accoaed  diall  be  entitled  to  a  removal  of 
the  action  bat  once,  and  no  more,  and  If  the 
accuBcd  aliali  make  affidavit  that  he  cannot 
have  an  impartial  trial*  by  reaaon  of  the 
blaa  or  prejndlce  of  the  presiding  Judge  of 
the  circuit  court  where  the  indictment  la 
pending,  the  Judge  of  aoch  ooort  may  call 
any  other  Judge  of  Ji  circuit  court  to  preside 
at  said  trial.  *  •  *" 

It  is  not  contended  but  that  the  affidavit 
was  soiBcient,  and  explicit  in  Its  aDegatton 
of  prejudice,  but  it  la  claimed  that  the  paper 
called  an  "affidavit**  enawt  be  so  considered 
on  this  argument,  for  the  reason  that,  as 
shown  in  the  abstract.  It  has  no  venue,  and 
consequently  Is  not  an  affidavit  Our  statute 
defines  an  "affidavit"  to  be  "a  wrlttm  dec- 
laration  under  oath,  made  without  notice  to 
the  adverse  party,"  the  oondttton  of  nonno- 
tice  dlsttDgnlsfalng  It  from  a  deposltloD.  Sec- 
tlonB  527,8,  5279,  Comp.  lAwa.  The  abstract 
in  this  case  says:  "The  said  motlvi  was 
made  npoa  the  affidavit  of  the  plaintlft  tn 
error,  then  presented  and  filed,  as  follows: 
'[Title  of  the  cose]  John  Hemilng,  being 
flnjt  dwly  8 worn,  says:  •  •  *.  [Signed] 
John  Homing.  Snbscrtbed  and  sworn  to 
before  me,  this  7th  day  of  July,  1892,  by 
John  Renntaig.  Julian  Bennett,  Notary  Pub- 
lic, Setith  Dakota.  [SeaLf"  Thus,  the  ab- 
stract affirmatively  shows  '&at  the  papf>r 
contained  the  title  of  the  cose;  that  la,  it 
showed  the  style  of  the  court,  and  the  coun- 
ty In  wWch  the  action  was  pending,  aa  well 
as  the  names  of  the  parties.  And.  Zjaw 
Diet  at  "Titled"  It  affitmativeiy  shows 
that  the  paper  was  signed  by  tiie  pbdntilt  In 
error,  and  that  an  oath  as  to  Its  tmthful- 
neaa  was  admtalstered  to  him  by  a  notaxy 
public.  Such  officer  baa  authority  to  adn^ 
Ister  oalhs  In  any  covnty  in  the  state.  Sec- 
tion 40^  Oomp.  Laws.  Section  487  would 
seam  Intended  to  limit  the  Jurisdiction  of  a 
notary  pabUc,  hi  respect  to  the  adminl8tz»- 
tlon  €t  oaths,  to  his  own  county,  but  said  sec- 
tioa  4M  is  a  later  enadtment,  eiMl  must  pre- 
vafiL  It  wna  not  material  to  the  duiwter  «t 
the  iBStnuuent  ns  an  affldavtt  that  it  abow 
tn  what oonnly  Ike  oatti  waaia  admtatotemd. 


It  douhtleas  is  desirable  and  convenleat  for 
many  pmposes  that  an  affidavit  so  show, 
bat  we  do  not  think  It  la  ludlspenaable.  Hie 
Important  fact  is  that  an  oath  was  adalidB- 
tered,  by  an  authorized  officer,  and  within 
Ills  jurisdiction.  The  paper  In  qnestlon 
diowB  upon  Its  face  fbat  upon  a  certain  day 
it  was  signed  by  the  affiant,  and  that  an 
oath  that  It  was  true  was  administered  to 
him  by  a  notary  pubUc,  who  cortlfled  and  at- 
tached his  seal  to  the  aame.  It  would  not 
be  preaomed  against  the  validity  of  the  Affi- 
davit that  such  notary  had  attempted  un- 
lavrfully  to  exerdse  official  fanctknis  ootalda 
the  state,  but  the  preeamptloD  would  be  the 
oOier  way,  and  in  fiivor  of  Ua  official  act; 
in  other  words,  that  he  administered  the 
oath  in  some  county  within  the  state.  In 
Beavis  V.  OowaU,  66  Oal  688,  a  paper  Hke 
the  one  before  us  was  held  a  good  affidavit, 
beoanse  th9  coort  would  presume  in  fsvor 
ot  the  validity  and  regularity  of  the  official 
act  <tf  the  netary.  In  Tonng  v.  Young,  19 
loan.  (CHL  72,)  an  affidavit  waa  dial- 
Imced  upon  the  aame  ground  aa  the  one 
now  iKlng  considered.  It  poxported  to  have 
been  sworn  to  before  the  clerk  of  the  dle- 
trict  coort  of  Ramsey  oounty,  but,  as  Inti- 
mated, had  no  vemse.  It  was  held  good,  the 
eotut  saying:  "In  accordance  with  the  fa- 
miliar mla,  tba  prenomptiui  would  be  that 
the  clerk,  being  a  public  officer,  acted  with- 
in his  Jotediction  in  administering  tiie  oath 
In  this  case;  In  other  words,  that  lie  ad- 
ministered the  same  in  Ramser  coanty. 
«  •  •  Bnt  -irtdle  it  is  proper  and  nsnal  to 
preAx  a  vmoc  to  an  affidavit,  and  partlcu- 
larly  desirable  where  the  officer  administer- 
ing the  oath  has  Jurisdiction  in  more  than 
one  county,  alnoe  the  venue  stated  ii  prima 
fade  the  real  venue,  (Modiw  v.  HeydricJc, 
46  Barb.  502.)  we  are  of  ophdon  that  the  ab- 
sratce  of  a  v-mne  is  not  fiital  to  an  affidavit. 
Bex  V.  Bmden.  9  Sast,  4S7.  *  •  ^  The 
Important  thing  is  that  it  ahall  appear  that 
the  oath  was  adniinMimd  by  a  person  au- 
thorized to  administer  the  nune.  By  the  aid 
of  the  presumption  before  spoken  of,  this 
fact  does  ai^ear  snffldaitly  for  pnrposes 
like  those  for  wUeh  the  affidavit  was  tised 
la  this  cas&  If,  in  case  of  prDaecutltm  for 
perjury,  farther  proof  at  authority  were  re- 
quired, evldoice  dduxa  the  jurat  mi^t  be 
adduoed."  This  case  was  cited  approvhifdy 
In  Mercantile  Oa  v.  Glen,  (Utah,)  21  Pac 
Rep.  AOO.  the  court  saying:  "A.  writ  ef  at- 
tachment waa  granted,  •  •  •  and  It  la 
urged  on  appeal  that  it  was  void,  becanse 
the  affidavit  oa  which  it  wm  granted  was 
defeetlTe,  In  that  It  had  no  vrnme,  and  did 
not  comply  with  the  reqviremaits  of  the 
Oode.  We  have  carefully  examhied  the  ob- 
Jeetton  raised,  and  have  reached  the  oon- 
duaion  that  the  writ  would  not  be  d^eotlT« 
even  if  the  affidavit  liad,  as  la  claimed  liere, 
no  r«nie."  In  Goodnow  v.  LiltclifleM,  87 
Iowa,  6»1,  2K  N.  W.  Rep.  882,  where  on  affi- 
davit bore  the  captkm.  •'State  «f  Iowa, 
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Oamtj  o£  Webster,"  bat  appeared  to  faara 
been  mwom  to  before  a  notaxy  pnUlc  In  Do- 
bnqna  ecnmty*  tt  was  held  that  It  must  be 
presumed.  In  the  absence  of  otter  eridence, 
Out  the  notary  took  the  affidavit  Tiithln  his 
own  county.  In  Barnard  r.  Darling,  1  Barb. 
Ch.  76,  the  statement  of  the  Jurat  was, 

"State  of  New  York,    Oonnty;*'  and, 

passing  upon  the  8uffi(4ency  of  the  affidavit, 
the  chancellor  hdd  that  there  was  no  tbt 
Udlty  In  the  objectiou  to  the  form  of  the 
Jorat,  as  the  complainants  could  be  convicted 
of  perjury  upon  8n<^  a  Jurat  If  they  had 
sworn  falsdy^and  that,  as  the  officer  befbre 
whom  the  Mil  was  sworn  to  was  duly  author- 
ised to  administer  the  oath  within  the  dty  ot 
Albany,  ttie  legal  presumption  was  that  he 
had  not  violated  his  duty  hy  doing  it  dse- 
v/beve.  Proffot,  tn  his  work  on  Notaries, 
(8eotl<m  S2,)  wayn:  "It  Is  presomed,  when  no 
venue  Is  stated,  that  the  affidavit  was  taken 
witUn  the  jurisdiction  of  the  officer  taking 
the  affidavit  So  it  is  held  that  the  absence 
of  a  venue  Is  not  &tal  to  an  affidavit,  for  tbe 
Important  thing  ts  that  It  shall  ^ipear  tiiat 
the  oath  was  administered  by  a  person  an- 
thoriaed  to  administer  the  same,  and  the  omis- 
sion to  state  the  venue  may  be  aided,  when 
the  affidavit  Is  offered  to  be  read  In  legal  pro- 
ceedlncB,  1^  the  premunptlon  tiiat  fbe  offlow 
acted  within  Us  Jnrladictlon,  and.  In  a 
prosecatlon  for  p«]uty,  by  proof  eztrtaric 
to  the  paper."  Pethaps  a  £alr  test  of  Hie 
snffldency  of  an  affidavit,  both  as  to  form 
and  matter,  Is  whether  or  not  upon  It  per- 
jury may  be  predicated.  Tb»  authorities 
above  dted  do  not  seem  to  leave  such  ques- 
tion in  doubt,  and  we  do  not  perceive  any 
pwBnastre  reason  for  holding  that  an  affi- 
davit oHkerwIse  sufficient,  but  with  no  venae 
eqnessed  on  Its  face,  Is  for  that  reason  not 
an  affidavit  but  a  nnlUty.  It  hat  been  so 
hrid  In  New  Toik,  but  our  attentlfm  has  not 
been  called  to  a  dmllar  lufldlng  oatside  that 
stake.  Bach  a  paper  would  aeon  to  meet 
our  statutory  definition  of  an  "affidavit" 
It  is  a  declaration;  It  is  In  writing;  and  It  Is 
under  oath. 

Holding  the  affidavit  good,  we  next  con- 
sider Its  effect  It  will  be  observed  from 
the  sectlCT  of  the  statute  quoted  tliat.  If  It 
appear  to  the  satisfaction  of  tha  court  tliat 
f w  any  reason  the  defendant  cannot  have  a 
fair  and  impartial  trial  In  the  court  where 
the  acthm  to  pmdlng,  the  court  may 'order 
the  defendant  tried  In  some  other  county: 
and  if  the  accused  make  affidavit  that  he 
cannot  have  a  fidr  and  Impartial  trial,  cm 
account  of  the  ^^Judioe  ot  the  judge  of  the 
conrt  In  whlA  ■  the  Indlctmoit  Is  pending, 
tlien  that  the  judge  of  said  court  may  call 
some  other  drcult  judge  to  preirtde  at  said 
trlaL  We  Uilnk.  under  this  statute,  the  affi- 
davit b^ng  sufficient,  the  defendant  could 
not  be  tried  befbre  tbs  judge  in  whose  court 
the  action  was  pending,  and  concerning 
whom  the  affidavit  alleged  prejudice.  The 
permlsslTtt  word  "may"  is  used;   yet  Ifl 


coold  hardly  be  tol^ted  that  after  It  was 
proved  "to  tiie  satlsfactlcn  of  the  court* 
tbat  the  accused  could  not  have  a  fslr  and 
Impartial  trial  In  sadi  ooort,  It  was  still  In- 
tended to  leave  it  discretionary  with  such 
conrt  to  try  him,  or  not,  under  such  mani- 
fesUy  unfair  conditions.  This  vrould  ob- 
viously very  often  defeat  the  very  purpose 
of  the  statute,  and  In  such  cases  "may"  Is 
construed  to  be  'Imperative  Sath.  8t 
Const  460.  Such  statutes  as  the  one  before 
us,  though  permissive  In  form,  have  been 
held  mandatory.  Goldaby  v.  State,  18  Ind. 
148;  Jones  v.  Railroad  Co.,  36  Iowa,  68; 
Stete  T.  Neimer,  40  Conn.  232.  It  Is  possible 
that  the  "m^"  In  the  second  provision  of 
the  section,  where  the  ground  Is  the  prejudice 
of  the  judge,  gives  the  court  the  latltade  of 
sending  the  case  to  another  drcult  for  trial, 
or  of  calling  another  judge;  but,  however  this 
may  be,  we  are  of  the  <q>tnl<m  that,  after  tiie 
accused  had  made  and  presented  his  affidavit 
as  provided  hi  ttie  atatate,  the  court  erred  In 
requiring  bhn  to  go  to  trial  without  change 
either  of  judges  or  place  of  trlaL  This 
makes  It  umwcossary  to  examine  other 
questions  raised.  The  judgment  of  the  cir- 
cuit conrt  is  reversed,  and  the  case  re- 
manded for  furttier  proceedings  according 
to  lav.  All  the  judges  concur. 


SCOTT  at  al  V.  ULABK. 
(Snpreme  Court  of  South  Dakota.   Feb.  8, 18S8.) 

RSAL-EaTATB  AOKNTft—CUHHISSlOXa. 

A  real-estate  agoit  cr  brcdKr,  irtien  duly 
employed  to  make  a  Mile  of  pn^erty.  Is  Mitltlea 
to  Ola  commiaalon  whoi  ha  haa  procurod  and 
reported  to  hia  prindpal  a  party  ready,  able, 
and  nrillinff  to  purchase  npon  the  owoer'a  terms, 
although  the  owd«*  hiinmtif  reaUy  ooninminatea 
and  completes  the  sale. 
(SyllabuB  by  the  Court) 

Appeal  from  circuit  court,  Pennlngtcm 
county;  Jolm  W.  Nowlln,  Judge. 

Action  by  Samuel  Scott  and  Joslah  R 
Reasor,  copartoera,  as  Scott  &  Reaaor, 
against  Amelia  B.  Clark,  administratrix 
of  the  estate  of  John  R.  dark,  deceased, 
made  defendant  by  order  of  court  to  reoovtf 
for  services  rendered  in  selling  the  real  estate 
of  deceased.  From  a  judgment  tat  plaintiff, 
defendant  appeals.  Affirmed. 

Wm.  T.  Coad,  for  appelant  Wood  * 
Boell,  for  req;>ondenta. 

BENNETT,  P.  J.  John  B.  (Hark,  the  orig- 
inal defendant  in  bis  Ufetlrae,  and  before 
the  bringing  of  this  suit  was  a  recent  «f 
the  (dty  of  Lincoln,  In  the  state  of  Nebraska, 
and  vras  the  owner  In  fee  of  certain  lote  sit- 
uated in  Rapid  City,  S.  D.  Some  time  duf 
ing  the  early  part  of  February,  1890,  these 
lote  were  sold  by  said  Clark  to  one  Henry  W. 
Tate  for  the  sum  of  ^,000.  The  plalntiffa 
in  the  above-entitled  action  <^m  and  allege 
that  they  were  real-estate  agoito  and 
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brokers,  located  at  Rapid  Oltr  at  the  time, 
and  tbat  the  defendant  placed  this  property 
In  Hielr  hands  for  sale,  and  tbat  It  was 
throngh  their  Inatmmentallty  and  inflnene© 
that  the  sale  was  effected;  that  for  their 
serrices  In  mahlng  the  sale  they  are  enticed 
to  a  commiBslon  of  5  per  cent  on  the  amount, 
or  the  som  of  $1,200.  The  answer  of  the  de- 
fendant admits  that  the  plaintiffs  were  part- 
nen,  and  doing  ba^ess  aa  real-estate  agents 
In  Rapid  City,  at  the  time  of  the  sale,  bnt 
q>ediflcal]^  denies  th^  employment  by  him 
to  make  the  sale^  or  diat  they  did  In  fact 
make  It  The  defeaidant  farther  alleges  that 
about  the  middle  of  January,  1890,  the  plain- 
tiffs did  aak  what  the  defendant  would  take 
for  the  lots,  to  which  he  answered  he  would 
take  the  som  of  $24,000,— one  third  cash, 
balance  on  6  and  12  months,  with  Interest  at 
8  per  ceut,-^  the  sale  was  consummated  on 
or  before  the  25th  of  January,  1890,  and  tbat 
he  waa  ready  and  willing  to  carry  out  bis 
part  of  the  negotiation  for  the  sole  of  aald 
property,  and  so  informed  the  plaintlfCs,  bnt 
they  refused  to  comply  with  the  conditions 
and  terms  of  the  sale.  The  Issues  thus  raised 
were  tried  to  a  Jury.  A  verdict  and  Judg- 
ment were  reudered  fi>r  the  plaintiffs,  from 
which  Jndgmmt  an  appeal  has  been  taken. 

The  assignment  of  errors  raises  two  qnes- 
ttons  for  determination:  First  Do  the  facts 
dlsdosed  by  the  evidence  show  an  employ- 
ment of  the  plalntUTs  the  defendant?  Sec- 
ond. Was  a  sale  of  the  property  effected  by 
them  ta  accordance  with  the  conditions  and 
terms  Imposed  by  the  defendant? 

To  the  first  proposition,  the  answer  of  the 
defendant  virtually  admits  that  there  was 
an  employment  of  the  plaintiffs,  which  ex- 
tended up  to  the  25th  day  of  January,  loM, 
but  that,  aa  they  failed  to  comply  with  the 
terms  and  conditions  of  such  employm^t, 
their  services  were  dispensed  with.  The 
examination  of  the  abstract  will  thwefore 
be  confined  to  the  questJou  of  the  8ul>sequeut 
transactions  of  the  parties,  to  ascertain  if 
there  la  any  evidence  to  support  the  finding 
of  the  Jury.  The  abstract  shows  that  the 
plaintiffs  and  defendant  were  not  personally 
acquainted,  and  the  negotiation  In  relation 
to  the  sale  of  these  lots  waa  principally  car* 
lied  on  by  letters  and  telegrams;  so  that 
there  can  be  but  little  dilute  as  to  the  pri- 
mary facts.  From  the  letters  and  telegrams 
produced  at  tb»  trial  It  appears  that  Clark, 
the  dtfendant,  offered  to  sell  his  lots  In 
Rapid  City  on  the  20th  of  January  for  $24,- 
000.— one  third  cash,  balance  In  6  and  12 
months,  with  Interest  at  8  per  cent.;  this 
off^  good  only  for  fire  days.  Scott  &  Reasor, 
the  proposers,  stating  that  It  would  be  Im- 
possible to  comply  within  the  time  specified, 
asked  for  an  extension  until  the  31st  day  of 
January,  or  1st  of  February.  Clark,  In  re- 
ply, stated  that  he  had  had  some  corr&- 
spondence  In  relation  to  the  property  with 
other  porttea,  and  advised  Scott  &  Beoaor  to 
«ibmlt  anotlier  proposition,  U  th^  bo  da- 


dred,  when  their  customer  returned.  TTp  to 
this  date  (January  28th)  there,  then,  was  no 
binding  offer,  or  acceptance  of  It  between 
either  of  the  parties.  On  the  8d  of  Feb- 
ruary, Reasor,  of  the  firm  of  Scott  &  Reasor, 
telegraphed  Clark  an  offer  of  $25,000,— one 
third  cash,  one  third  6  months,  and  one 
third  12  months,— bnt  without  any  reserva- 
tion as  to  time  or  manner  of  delivery  of 
deed.  Clark  at  once  accepted  the  proposi- 
tion, stating  he  would  send  deed  to  the  First 
National  Bank,  but  demanded  a  deposit 
made  In  bank,  securing  the  sale.  Reasor, 
on  the  4th  of  February,  telegraphed  to  have 
the  deed  sent  to  Henry  W.  Tate.  Clark  re- 
plied he  had  forwarded  deed  to  H.  B.  Bailey, 
his  agent,  and  stated  that  he  (Bailey)  had  fidl 
authority  to  close  the  transaction.  Reasor 
then  replied  that  he  closed  the  deal  on  the 
Monday  previous,  which  was  the  Sd,  and  for 
the  first  time  demanded  his  commlseion. 
Clark  th^  ordered  Bailey,  his  agent,  to  de- 
liver the  deed  on  terms  of  Reasor's  proposi- 
tion. If  taken  at  once.  This  waa  a  ratifica- 
tion of  Beasor's  or  Scott  &  Reasor's  acta,  and 
an  acknowledgment  of  their  employment  to 
sen  the  lots.  Bailey,  the  agent  of  Clark,  re- 
fused to  deliver  the  deed  unless  the  sum  of 
$25,000  net  waa  paid  for  it  without  allow- 
ing Scott  &  Reasor  the  amount  of  their  com- 
mission out  of  It  Fetnuary  10th,  Reasor 
says  bis  customer  left  without  the  deed,  and 
says  be  could  get  $28,000  for  the  property, 
and  wants  dark  to  hold  until  he  gets  his  sec- 
ond letter.  On  the  llth,  Clai^  replies:  "My 
agent  Mr.  Bailey,  telegraphs  me  that  he 
wlU  be  here  to-morrow.  If  you  want  to 
make  any  offer,  submit  It  by  that  time"  On 
the  same  day  that  Reasor  says  his  customer 
had  gone  without  the  deed,  and  that  he 
could  get  $28,000  for  the  property,  he  tele- 
graphed to  dark,  saying:  "As  per  directions 
received  from  you  on  the  3d  Inst,  I  have 
<doBed  deal  aa  stated  bt  telegram;  entered 
into  contract  giving  customer  ■  ten  days  to 
receive  deed  from  yon  and  examine  abstract 
Ten  days  wlU  be  up  Thursday  of  this  week, 
at  which  time  money  will  be  paid  as  per 
contract"  He  also  sent  a  letter  under  the 
some  date,  more  fully  explaining  the  transac- 
tion. On  the  12th,  Clark  replied,  saying: 
"I  have  made  no  such  terms  aa  you  mention. 
I  refer  you  to  my  agent  Mr.  H.  B.  Ball^." 
The  n^tlatlons,  and  their  binding  effect 
then  stand  upon  the  proposition  of  February 
3d,  whlf^  waa  that  d^endant  would  sell 
the  lots  for  $25,000,— one  third  cash,  one 
third  In  6  months,  and  one  third  In  12 
months,  with  8  per  cent  Interest  on  deferred 
paymaits.  According  to  tbo  testimony  of 
Mr.  Reasor,  Mr.  Bailey,  the  acknowledged 
agent  of  Mr.  Clark,  admitted  he  bad  Instruc- 
tions from  Clark  to  dose  the  deal  for  $25,- 
000,— one  third  cash,  one  third  In  6  montha, 
one  third  In  12  months,— and  to  pay  plain- 
tlfb  S  per  cent  commlsBlon;  but  when  this 
information  was  Imparted  to  the  plalntUCa, 
Mr.  Tate,  the  alleged  pnrdiaaar,  did  not 
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comply,  bat  had  a  teleEram  sent  to  Clazk. 
Mylng  he  wanted  ttie  property  for  $400  leas 
than  the  proposed  price.  This  waa  on  the 
10th  o<  February.  These  facts  show  the 
Gonuectlcni  of  the  plainttOB  with  the  negotla- 
tiona  for  the  purchase  of  this  property.  Hw 
lots  were  afterwards,  hi  a  few  days,  sold 
by  the  defendant  to  the  same  W. 
Tate,  foi  the  alleged  aom  of  125,000.  There 
Is  uncontradicted  evidence  that  the  phUntJflls 
were  real-estate  agenba  and  brofc^s,  and  that 
It  ia  worth  5  per  cent,  of  the  amount  of  the 
sale  to  sell  such  property,  and  that  this  la 
the  coatomaiy  price  throughout  the  United 
States. 

We  think  tb»  rule  Is  well  settled  that  an 
agent  or  brolrar,  when  duly  employed  as 
swdi.  Is  entitled  to  his  eomndsskiiL  irtuo  he 
has  proenred  a  party  ready,  able,  and  win^ 
big  to  purchase  nptm  the  owner^s  terms, 
although  the  agent  has  not  made  a  tiding 
«mtract  of  sale  with  sniA  porchaaer.  Mc- 
Laughlin T.  Whe^er,  (S.  D.)  47  N.  W.  Rep. 
316:  Buckingham  T.  Harris,  10  Otdo.  45S;^ 
Doty  T.  Miller,  43  BarU  829;  Ddi^lahie  t. 
TuniIey,44Wls.^;  Mosea  T.  Blerlhig,  81 N.  Y. 
462;  Hart  t.  Hoffman.  4ft  How.  Pr.  16SL 
The  reason  of  the  rule  Is  based  vpoai  fhe 
fact  that  the  agest,  being  the  procartaig  canae 
of  the  .sale,  Is  always  entitled  to  his  ctnnnda- 
don.  Zelmer  r.  Antlsell.  75  OaL  000.  17 
Pac  Rep.  642.  Although  the  owner  Umadf 
really  consammatea  and  conqiletes  Uia  sale 
with  the  purchasw  otiglnaUy  procnied  tqr 
the  agent,  the  agoit,  If  duly  employed,  will 
be  entitled  to  his  omnmlaBlmL  Batts  t. 
Shepherd.  87  Kan.  30.  U  Paa  Sep.  4D0; 
Nicholas  T.  Jones,  28  Neb.  818,  87  N.  W. 
Rep.  678;  BuUer  v.  Kennard,  28  Nebw  867. 
36  N.  W.  Rep.  S70;  Sussdorff  t.  Schmidt.  fiS 
N.  Y.  319;  Uncohi  t.  UcGlatcUe,  86  Oonn. 
136;  Goffe  t.  Qibson.  18  Ma  App.  1;  Shep- 
herd Hedden.  29  N.  J.  Law,  884;  Wil- 
liams T.  Leslie.  Ill  Ind.  70.  12  N.  B.  Bep. 
102;  Doonan.  t.  Irea,  78  Oa.  295;  Dolan  t. 
Scaiilan,  67  OaL  261;  Armstrong  t.  Wann. 
29  Minn.  laft.  12  N.  W.  Rep.  846;  Carter  t. 
Webster.  79  BL  486;  Tyler  t.  Fair,  62  Ma 
240.  ni«e  can,  howerer,  be  no  doobt  from 
the  erldenee  that  Oe  plalntlfla  were  the  pro- 
curing canoe  of  providing  a  pnrdiasw  fbr  the 
property  of  tbs  defemlant,  and  that  he  (the 
d^endant)  did  afterwards  effect  a.  sale  to 
the  purdiaaaF)  on  the  same  terms  be  author* 
iaed  the  plalntUBs  to  maka  73ie  admission 
In  the  pleading  of  tin  employment,  and  the 
sdMeaamtly  avalUng  hlnneU  of  the  frnlts  «C 
this  proouemoit,  we  tblnk.  tinder  the  rule 
above  stoted,  ttstttles  the  plalntlfCs  to  their 
oommlBoUm.  The  evidence  alao  shows  that 
the  plaintUEs  submitted  ttie  proposition 
th^  customer  to  the  d^endant.  and  that 
It  was  accepted,  snd  that  he  ai^eed  to  send 
the  deed  to  First  National  Bank,  and,  when 
the  cnstomer  came  tor  it.  he  found  the  deed 
In  the  hands      othw  paidea.  who  lefosed 
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to  deliver  It  ezoept  tm  dlfferoit  terms.  Th» 
purdutser  was  then  willing,  able,  and  ready 
to  comply  with  the  terms  orlgtaaally  mado 
by  the  plaintiffs.  Thla  Is  abnndantly  shows 
by  the  fact  that  the  ttansacUrai  was  In  a 
day  or  two  afterwards  conaummated.  vir- 
tually on  the  same  terms  and  conditlona.  19^ 
the  defendant  with  the  purchaser  procured 
by  the  plalntlfflL  These  facts  having  been 
submitted  to  a  Jury,  and  found  In  favor  of 
the  plalntUfa,  we  are  very  rductant  to  bt- 
terfere  with  a  Judgment  of  the  court  below 
when  it  rests  upon  a  finding  ot  tacts  on  «»- 
troverted  evidence.  Tbste  bdng  evidcoeeto 
support  the  Jodgmrat,  It  iriU  be  afinned. 
All  the  judffaa  concur. 


KNGUSH  T.  GOODMAN  at  aL* 

(Supreme  Court  of  North  Dakota.  Deb  38, 
1S92J  ' 

Tbiu^Vbrdict— AMxyDHB:rr  »t  Couxt. 
In  a  case  where  the  sole  iune  Is  ptain- 
tifl's  right  to  recoTer  anythlDg  of  defendant, 
and  where  the  unoant  dne,  if  anything  la  ad- 
mitted by  the  pleadings,  and  iraere  toe  imr 
returns  a  general  vermet  In  favor  of  plaintiff, 
aod  against  defendant,  without  flxmg  the 
amomit  of  the  reooveiy.  It  is  not  error  prefn- 
dlclal  to  the  defendant  for  toe  court  to  order 
Judgment  tor  phdntlfl  tor  the  amount  adndttsd 
Df  toe  pleadings. 

^Uabns  by  the  Oouit.) 

Appeal  from  district  court,  Btnisman 
county;  Roderick  Rose,  Judge. 

Assumpsit  by  O.  M.  English  against  J.  D. 
Goodman  and  another.  Plaintiff  had  Judg- 
m&it,  and  defendants  appeaL  Affirmed. 

Lewis  T.  Hamilton,  tost  ^Mpellants.  8L 
GhuQ)^  fw  respondent 

PBR  (CURIAM.  This  case  orlgtoated  In 
justice's  court,  and  ms  toaught  to  recover 
860  tor  vroric  and  labor  performed  under  a 
spe<dal  contract  At  toe  trial  to  the  dlotrict 
court  the  Jury  retotned  a  sealed  radlct  a» 
toOows.  omitting  title:  **We,  the  Jmy.  find 
fbr  the  idatotlff ,  and  against  toe  defend- 
ants." Up<m  this  vwdlct  toe  court  ordered 
Judgmmt  tar  platotlff  for  fSO,  snd  coats. 
Defoidanto  appeal,  and  Insist  toat  imder  sec- 
tion  6062,  Gomp.  lAWs,  -WbltSi  provldea  toat 
where  a  verdict  is  tound  tor  platotlff  to  an 
actton  for  toe  recovery  of  num^.  tos  Jury 
must  hlso  And  the  amoont  of  Hw  recovery; 
that  the  court  was  wllfaoat  sntfaorliy  to  or- 
der  any  Judgment  No  doubt  the  mwe 
regular  and  oideriy  method  Is  to  have  tb» 
amount  always  stated  to  the  verdict;  bat 
this  stotote  nevOT  was  totaided  to  render  a 
verdict  toat  failed  to  state  toe  am<mnt  a 
nnlUly  to  a  case  whrae  the  sole  Isme 
was  platotUTa  right  to  recover  anytotng.  and 
whne  the  amount  was  admitted  by  the- 
Readings.  In  this  case,  under  the  pleod- 
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lugs,  tbe  trial  court  would  have  been  foily 
wanantcd  In  Instrnctlnff  the  J1117  that.  In 
case  tbey  fonnd  the  plaintiff  entitled  to  re- 
cover, they  should  fix  tiie  amount  of  his  re- 
covery at  %S0;  or  the  coort  might,  upon  tiie 
return  of  tbe  verdict,  have  ordered  It  amend- 
ed In  that  reflect.  Under  these  dream- 
stances,  the  court  might  well  treat  the  ver- 
dict as  amended,  and  order  Judgment  Such 
action  In  no  manner  prejudiced  appellants. 
To  put  these  parties  to  the  expmae  of  a  new 
trial  for  so  harmless  an  Irregolarlty  would 
be  a  reflection  either  upon  letfMatton  or 
Judicial  wlfldom.  For  a  very  similar  case, 
see  Hodgklns  v.  Mead,  Ud  N.  T.  166,  28  N. 
B.  Hep.  559.  The  Judgment  ot  the  district 
ooort  is  affirmed.  All  concur. 


STATH 


rd.  PETERSON  T.  BABNBS, 
Sheriff. 


ataprcaw  Ooort  of  North  Dskota.   VMh  ZL 

18BB.) 

iKFOBIUnojT  —  WbSS   ALtOWlD  —  FBIUHnTAar 
BXAMIXATIOR  —  HaBIAS    CoSPUS  —  QCISTIOIIS 

Bbtibwed. 

1.  Sectioa  8;  o.  71«  I^we  1B90,  which  ppo- 
Tldes  tbat.  with  oertahi  specified  exceptions,  ^'no 
iMonaatloo  shall  be  fllea  against  any  person  for 
may  crime  or  offense  until  Buch  porson  shall  have 
had  a  preliminary  examination  therefnr,  aa  pro- 
vided By  law,  before  a  committing  magistraui 
w  other  offic^  haviiig  auUu^tr  to  make  pre- 
liminaiT  examinations,  unless  luch  person  snail 
waive  his  right  to  such  examination,"  etc.,  con- 
strued. Beid,  where  a  criminal  complaint  filed 
against  the  accused  with  an  examining  magis- 
trate, after  alleging  time  and  place,  designates 
tbe  offense  in  general  language,  glvhig  ItB  name, 
and.  In  addition  tiiereto,  sets  out  such  of  the 
facts  and  circumstances  constituting  the  ofEeose 
as  will  fairly  apprise  a  porson  of  average  in- 
trillgence  of  the  nature  of  the  accusation  agiuoat 
him,  it  will  be  sufficient,  within  the  meanmg  of 
the  statute,  to  authorise  the  state's  attomer  to 
file  an  information  against  the  accused  fo  the 
same  offense  if  he  has  had  or  waived  sn  ex- 
amioatioo  on  Buch  complaint.  It  will  make  no 
difference  with  this  rule  if  oertaln  averments  of 
fact  which  are  essential  io  an  informatitm  are 
omitted  from  the  complaint.  Such  complaints 
need  not  be  framed  with  the  same  aecree  of 
esie  and  tediiJesl  accuracy  aa  is  required  la 
fnuaing  InformationB  and  indictmHits.  Tested 

this  rul&  tbe  complaint  against  tbe  petitioner 
is  examined,  and  fonnd  sufficient. 

2.  Ruhngs  of  tho  district  court  made  upon 
the  trial  of  oinOnal  actions  are  reviewable  by 
wnt  ox  error,  but  the  writ  of  habeas  corpus  can- 
not be  invoked  for  that  purpose. 

8.  Where  the  petitioner  pleaded  In  abate- 
ment to  an  information  filed  in  the  district 
court  against  him  that  be  bad  neither  had  nor 
waived  a  preliminary  examination  for  the  of- 
fense charged  in  such  information,  and  the  plea 
was  overmled,  Itelil,  that  such  ruling  was  made 
by  a  court  having  jurisdiction  of  the  person 
and  the  subject-matter,  and  therefore  the  rul- 
ing cannot  be  reviewed  l^r  habeas  corpus. 
(SyUabvs  by  tbe  Court) 

Petition  for  a  writ  of  habeas  corpoa  by  tiie 
state,  on  tbA  ration  of  Magnna  Peterson, 
against  Oscar  G.  Barnes,  aa  dierlfl  at  Oass 
coantar.   Writ  discharged. 


Taylor  Cmm,  for  petitioner.  Bobt  iL 
Pollock,  State's  Atty. 

WALLIN.  J.  Ifagnns  Peterson,  ttie  peti< 
tioner,  was  arrested  upon  a  criminal  wai^ 
rant  issued  by  a  Justice  of  the  peace  of  Case 
county,  and  was  taken  before  such  Justice 
of  the  peace  for  a  preliminary  exaihlnation. 
The  complaint  upon  which  the  warrant  was 
Issued  was  read  to  the  petitioner,  and,  act- 
ing iqon  the  advice  of  coonsel,  the  peti- 
tions waived  an  examination,  and  was  com- 
mitted for  trial  at  the  next  ensuing  term 
of  the  district  court  for  Oass  county.  Tba 
complaint  was  sworn  to,  and,  omitting  cer- 
tain formal  parts  not  criticised,  is  as  follows: 
**8tata  of  North  Dakota  vs.  Magnus  Fetw- 
son,  Def^idant  A  B.  Jtmes,  being  me 
first  duly  sworn,  on  oath  complains  and 
charges  that  the  defendant,  Magnus  Peter- 
son, at  tile  said  oonnty  of  Cass,  on  the  16th 
day  of  August,  A  D.  1891,  with  force  and 
arms,  did  then  and  there  commit  the  crime 
ot  obtaining  property  nnder  false  pretenses, 
aa  follows,  to  wit:  "nut  on  the  said  15tfa  day 
of  Angust,  1891.  at  the  of  Fargo,  in  ssld 
comity  of  OasB,  the  ssld  Magnus  Peterson 
with  faitent  to  cheat  and  defraud  Anltman, 
AQller  ft  Co.,snd  for  the  purpose  of  obtaining 
of  It,  the  said  Anltman,  Miller  &  Co.,  prop- 
erty of  the  rahie  of  sevoity  dollars  by  means 
tiiereof,  did  falsely  and  feloniously  repre- 
sent and  state  to  said  Anltman.  Miller  & 
Co.  that  he,  said  Magnns  Peterson,  was  then 
and  there  the  owner  of  80  acres  of  land  In 
the  county  of  Clay  and  state  of  Minnesota 
free  from  all  Incumbrances,  and  of  the  value 
of  $1,600,  and  also  of  personal  property  within 
said  county  of  COay  and  stete  of  Bflnnesota  of 
the  Talne  of  f 1.000,  over  all  indebtedness  and 
legal  exemptiona;  that,  by  resaon  of  said  false 
and  fraudulent  representations,  the  said 
Anltman,  Miller  &  Co.  were  Induced  to  and 
did  sell  and  deliver  to  said  Magnus  Peterson 
on  said  16tfa  day  of  Angost,  1881,  640  pounds 
of  pnre  manilla  twine,  then  and  there  the 
property  of  said  Anltman,  Miller  St  Co., 
and  of  the  value  of  $70.  against  the  peace 
and  dignity  of  the  state  of  North  Dakota, 
and  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  prays 
that  the  said  Magnns  Peterson  may  be  ar- 
rested and  dealt  with  according  to  law." 
No  depositions  or  testimony  other  than  said 
complaint  was  taken  by  the  Justice  of  the 
peace  before  Issuing  the  warrant  of  arrest, 
or  at  any  time.  At  a  term  of  the  district 
court  for  Cass  county  next  following  such 
oommltment  the  state's  attorney  of  said 
county  filed  an  Information  In  due  form 
against  said  Magnus  Peterson,  ^hoi-giitg  him 
with  **the  crime  of  obtalnliig  property  xmA&c 
false  pretenses." 

It  will  be  unnecessary,  for  the  purpose  of 
dlspoHing  of  this  case,  to  set  out  the  infor- 
mation In  detail.  It  la  conceded  that  It  Is 
a  valid  and  snffldwt  Information;  also,  that 
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certain  aTermcnts  of  fact,  which  are  essen- 
tial In  an  Information  or  Inffictment  charging 
said  offense,  were  embodied  in  the  Informa* 
tlon,  bat  were  omitted  from  Uie  complaint 
upon  which  Oift  warrant  of  armt  waa  Is- 
sued. 

The  petitioner,  on  being  brought  to  trial 
on  the  Information,  pleaded  In  abatement 
thereto  that  "he  had  nerer  had  a  prelimi- 
nary examination  for  the  crime  or  offense 
charged,  nor  waived  the  same,  and  that  the 
crime  charged  was  not  committed  during 
the  seasloQ  of  the  court,  and  that  the  peti- 
tioner was  not  a  fugltlre  from  Justice." 
The  antecedent  history  of  the  case  appeared 
of  record  as  aboTe  narrated,  and  no  Issue  of 
fact  was  litigated  upon  the  issues  raised  by 
the  plea  In  abatement  Tlie  district  court 
oremiled  the  plea,  holding  that  the  peti- 
tioner, baring  waived  a  pr^imlnary  examina- 
tion, was  in  a  podtlon  which  authorized  the 
state's  attorney  to  file  an  information  against 
him  for  the  offense  charged  by  such  informa- 
tion, and  that  the  offense  set  out  in  the 
complaint  was  the  same  offense,  in  snb- 
stance,  as  that  charged  In  the  information. 
This  ruling  Is  assigned  as  error  la  tills  court 

The  petitioner  refused  to  plead  cither  guil- 
ty or  not  guilty,  wlkereupfm  the  court  di- 
rected a  plea  of  not  guilty  to  be  entered 
In  bis  behalf,  and  after  a  trial  the  prisoner 
was  found  guilty.  A  |sotlon  was  made  and 
overruled  in  arrest  <if  Judgment  and  the' 
petitioner  waa  tentatced  to  a  term  of  six 
months  In  the  state's  prison  at  Bismarck. 
Exceptions  were  saved  to  the  several  rul- 
ings above  mentltmed.  While  In  the  Cass 
county  Jail  under  said  sentence  the  petitioner 
was  awarded  the  writ  of  habeas  corpus,  dt* 
rected  to  the  sheriff  of  Cass  county,  and 
i^on  the  return  of  the  writ  the  foregoing 
'acts  are  up<Hi  the  record  of  this  court. 

U[Km  the  facts  appearing  of  record,  only 
one  question  arises  upon  the  merits.  It  is 
this:  In  waiving  a  preliminary  lamination 
before  the  magistrate,  did  the  petitioner, 
witUn  the  meaning  of  the  statute,  waive  an 
examination  for  the  crime  or  offense  charged 
In  the  Information  lodged  against  him  by  the 
state's  attorney?  We  think  he  did.  Section 
8,  c.  71,  Laws  1890,  provides,  with  certain 
exceptions,  not  necessary  to  notice  in  this 
case,  that  "no  information  shall  be  filed 
against  any  person  for  any  crime  or  offense 
until  such  person  shall  have  had  a  prelim- 
inary examination  therefor,  as  provided  by 
law,  before  a  committing  ma^trate  or  other 
officer  having  authority  to  make  prellminaty 
examlnatloDs,  unless  such  person  shall  waive 
ills  right  to  such  examination,"  etc.  The 
manifest  purpose  of  this  provLston  of  tiie 
statute  is,  with  the  exceptions  specified  In 
the  statute,  to  prohibit  the  state's  attorney 
from  filing  an  information  in  the  district 
court  charging  any  person  with  a  public  of- 
fense until  the  person  accused  has  first  had 
or  waived  a  prrflminary  examination  before 
an  examining  maglatrate  upon  a  complaint 


chanrine  the  offense  set  out  In  the  informa- 
tion filed  in  the  district  court  The  grand 
jury  belne  abolished,  this  statute  was  en- 
acted to  furnish  the  citizen  with  a  sabstan- 
tlal  safeguard  against  hasty  and  Ill-advised 
prosecutions  for  grave  public  offenses.  With- 
out this  statute,  or  one  of  rimllar  import 
the  grand  Jury  no  longer  existing,  a  citizen 
would  be  required  to  stand  his  trial  for  a 
fdtmy  on  the  mere  accusation  of  one  person, 
via.  the  state's  attorney.  It  was  to  prevent 
sttch  a  state  of  things  ttiat  the  statute  above 
quoted  was  enacted,  and  it  should  therefore 
be  upheld,  and  not  be  frittered  away  by 
Judicial  construction.  Waa  the  petitioner  de- 
nied any  rl^t  secured  to  him  by  the  statute? 
He  exerdaed  his  privilege,  and  waived  an 
examination,  which  was  t«idered  to  him. 
In  so  doing  did  he  waive  an  examination, 
within  the  meaning  of  the  statute?  In  other 
words,  was  the  examination  tendered  him  by 
the  proceedings  In  Justice's  court  snch  as 
is  "provided  by  law?"  The  prisoner's  coun- 
sel has  suggested  but  one  reason  why  the 
preliminary  examination  was  not  such  as 
is  contemplated  by  the  statute.  The  point 
is  made  tliat  the  complaint  lodged  with  the 
magistrate  omitted  to  state  one  or  more 
averm^ts  of  fact  which  are  necessary  to 
constltnte  the  crime  of  "obtaining  property 
under  false  pretenses."  Conceding  this  t» 
be  true,  we  cannot  sustain  the  cont^tion 
of  counsel  that  the  petitioner  bas  not  waived 
a  preliminary  examination,  within  the  mean- 
ing of  the  statute.  We  know  of  no  case  or 
principle  of  law  which  requires  that  a  com- 
plaint made  as  a  basis  for  a  mere  prelim- 
inary examination  should  be  drawn  with  the 
fullness  and  technical  accuracy  required  in 
cases  where  the  prisoner  Is  put  upon  his 
trial  in  a  court  having  authority  to  hear  and 
determine  the  case  and  Impose  a  final  Judg- 
ment The  system  of  criminal  procedure 
whldi  la  established  by  the  laws  of  this 
state  contemplates  that  nonprofessional  per- 
sons, and  particularly  Justices  of  the  peace, 
who,  as  a  rule,  are  men  unlearned  In  the 
abstruse  rules  of  criminal  pleading,  may 
have  frequent  occasion  to  vrrite  out  criminal 
complaints,  to  be  filed  as  a  basis  for  the 
arrest  of  offenders.  To  require  of  persons 
who  are  without  professional  training  to 
frame  criminal  complaints  with  the  same  de- 
gree of  teclmical  accuracy  which  is  required 
in  indictments  and  Informations  would  be 
to  exact  the  imposdble.  No  sudi  rule  has 
hitherto  existed,  and  this  court  will  not 
lend  its  sanction  to  such  a  notion.  In  cases 
of  felony  the  Jurisdiction  of  a  Justice  of  the 
peace  does  not  extend  beyond  the  mere  In- 
itiation of  the  proceeding.  At  ttie  utmost 
he  can  only  direct  that  the  prisoner  shall  be 
put  upon  his  trial  before  a  court  having  com- 
petent Jurisdiction.  It  Is  true  that  a  pre- 
liminary examination,  under  diapter  71, 
Laws  1890,  has  assumed  a  degree  of  Im- 
portance which  did  not  attach  to  It  prior 
to  the  eoactment  of  the  atatuta   Under  the 
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statute,  with  tfae  exceptions  named,  an 
ex&mlnatlon  before  a  madstrate  must  an- 
tedate the  BJOag  of  an  Jnfwinatlon  in  fhe 
district  court.  The  statute,  however,  does 
not  undertake  to  modlty  the  lystem  ct  ex- 
aminations ezlstlnt  at  the  time  of  Its  passase. 
The  sole  requirement  la  that  "no  Information 
ahall  be  filed  asataut  ttay  person  for  any 
crime  or  offense  until  such  jfeaoa  ihall  hare 
had  a  preliminary  examination  therefor,  as 
provided  hr  law,  beti»e  a  committing  mac- 
latrate,  •  •  •  unless  such  person  disU 
waiTe  his  right  to  such  examination,"  etc 
The  only  new  feature  embraced  In  the  stat- 
ute under  coiudde  ration  Is  that  the  examina- 
tion of  the  accused  before  the  magistrate 
must  have  been  baaed  upon  a  complaint 
charging  the  same  off^^  as  that  set  out 
In.  the  InfiHmatlon  filed  against  the  accused 
tba  state's  attorney.  Snch  examination 
can  be  Inanmrated  tmly  upon  a  complaint 
called  an  "tnfram^bm."  Omp.  Laws.  1 7117. 
•The  Information  ii  the  allegation  la  writ- 
ing, made  to  a  maglstcate,  that  a  person  has 
been  gnlltyof  somederfgnatedpnUlcoffoiBe.** 
Bat  how  designated?  We  hold  that  a  com- 
plain^ Mtter  stating  time  and  place,  which 
names  or  describes  an  offense  In  general 
terms,  and  which,  In  addition  thereto,  sets 
out  sndti  fkcts  and  drcnm stances  of  the 
offoue  as  will  fairly  apprise  a  person  of 
average  IntdUgenoe  of  the  nature  and  cause 
of  the  accusation  against  him,  will  be  «af- 
fldent,  as  a  lyals  of  an  examination,  erai  In 
cases  where  other  averm^ta,  not  inserted 
In  such  complaint,  would  be  essoitlal  to  a 
valid  Information  charging  the  same  offense. 
Tested  by  this  criterion,  the  complaint 
against  the  petithmer  was  sufficient  as  an 
accusation  charglug  him  with  the  same  of- 
fense as  that  embodied  In  the  Information 
filed  In  the  district  court  Hence  the  error 
assigned  must  be  overruled. 

Counsel  fm  petttianer  dtes  White  t.  State, 
(Neb.)  44  N.  W.  Bep.  443.  The  case  Is  good 
law,  but  Is  not  In  point  here.  In  that  case 
the  complaint  on  which  White  was  arrested 
did  not  In  any  manner  set  out  any  criminal 
charge  against  the  accused,  and  the  supreme 
court  held  that  the  district  court  was  there- 
fore without  authority  to  put  the  accused  on 
his  trial  upon  sn  InfOnnatftm  filed  1^  the 
state's  attorney.  As  has  been  seen,  we  folly 
joncur  In  that  construction  of  the  statute, 
the  Nebraska  statute  being  Identical  with 
ours.  Counsel  also  cites  the  following  cases: 
Pe<q>le  T.  Chapman,  (Mi^)  2B  N.  W.  Reu. 
896;  State  v.  Bntithwalte,  (Idaho,)  27  Pac 
Bep.  7S1;  People  t.  Wallace.  (CaL)  29  Poc. 
Rep.  060;  People  v.  Parker,  (CaL)  27  Pac 
Rep.  687.  Some  of  Hie  cases  last  dted  torn 
iqwn  mere  questions  of  practice  arising  un- 
der  statutes  differing  from  those  In  this 
state,  but  the  general  principle  numbig 
throng  tium  all  has  our  approval,  viz.  that 
the  charge  made  In  the  trial  court  must  have 


be«i  made  substantially-^  e.  wltii  fair  and 
reasonable  fullness— In  the  complaint  upon 
which  the  prisoner  was  examined,  unless  the 
examination  is  walred.  The  statute  In  the 
state  of  Kansas  Is  essentially  the  nme  as 
that  of  Nortti  Dakota  upcm  tiw  question  In- 
volved  in  this  record,  and  the  supreme  court 
of  that  state  has.  In  tiie  cases  dted  below, 
reached  conclusions  which  are  essentially  in 
harmony  with  the  views  already  stated  in 
this  opinion:  State  t.  Tennlson,  (Kan.)  18 
Pac.  Rep.  948;  State  r.  Reedy,  (Kan.)  24  Paa 
Bep.  66;  State  t.  Bailey.  (KaiL)  8  Pac  Rep. 
760. 

One  p(dnt  further,  a  dedrire  me.  remains  . 
to  be  ocmddered.  We  h<^  that  ttie  petl* 
tloner  has  mistaken  his  remedy.  The  writ  of 
habeas  corpus  will  not  lie  In  behalf  of  a  ^Is- 
ouer  confined  In  execution  upon  a  criminal 
judgment  as  a  means  of  reviewing  errors  of 
procedure  occurring  upon  the  triaL  Sudi  er> 
rors  can  be  reviewed  In  this  state  only  by 
the  writ  of  ernv.  This  doctrine  has  long 
since  passed  b^ond  fhe  domain  tjl  debate 
and  Is  reckoned  among  the  fundamentals  of 
the  law  of  prooedurfc  Bee  Petition  of  Sender, 
41  Wis.  B18;  Eisner  t.  Shlrgley.  (Iowa,)  45 
N.  W.  Bep.  888;  In  re  BUte,  (Midi.)  44  N.  W. 
Rep.  616;  Bz  parte  Ah  Sam,  (CoL)  24  Pac 
Rep.  276;  Bx  parte  Slebold,  100  U.  S.  875; 
Wood  T.  Brush,  11  Sup.  Ct  Rep.  788;  In  re 
Thompson,  (Hont.)  28  Pac  Refp.  98S;  Ex 
parte  Max,  44  OaL  &7a. 

It  is  quite  dear  tiut  tiks  qaesti(Hi  whether 
a  prisoner  accused  of  a  crime  Informatifm 
filed  In  the  district  court  has  bad  or  waived 
a  preliminary  examination  for  the  same 
crime  Is  a  question  of  procedure,  pure  and 
simple.  The  point  preswted  for  dedslon  may 
InvolTe  questions  of  ftct  alone,  or  of  law 
alone,  or  of  both  law  and  fact  From  the 
nature  of  the  question.  It  can  only  arise  njh 
m  the  trial  of  the  action,  and  It  muat  be 
presented  to  a  court  which  has  full  author- 
ity to  dedde  the  question  In  common  with  all 
questitms  ailalng  at  the  trial.  The  question 
In  this  case  arose  at  the  trial  after  an  ar- 
raignment upon  the  information  in  a  court 
possessing  full  Jurisdiction  over  the  subject- 
matter  and  over  the  person  of  the  accused. 
The  ruUng  of  the  district  court  In  such  a 
case  may  be  correct  or  it  may  be  erroneous. 
In  either  event,  from  the  pature  of  the  case, 
the  anthori^  to  rule  Is  unassaUaUe. 

The  question  of  practice  presented  by  the 
record  Is  dedslve  against  the  prater  of  the 
petitioner,  but  we  have  deemed  the  case  to 
be  one  of  unusual  practical  importance,  con- 
sidered with  reference  to  tiie  prosecution  of 
offeoders  by  Information,  and,  as  the  ques- 
tions taiTolTed  have  never  btfore  been  pre- 
suited  to  this  court,  we  have  concdved  it  to 
be  Important  to  pass  upon  thb  merits  as  wdl 
as  upon  the  practice  qnestltm.  The  writ  is 
discharged,  and  the  prismer  remanded.  All 
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WABHBUBNBCnXCO.  t.  BARTUBTT  at  aL 
(BaprenM  Oomt  of  North  Dakota.  Pa&  23, 

18&3J 

TO  DO  fiu Biffin 

Co^TRA  crn— EsTOPPSii. 

1.  Seetiolu  8190.  8192.  Gomp.  Lam.  irtd«h 
prescribe  the  terms  upon  which  foreiKo  corpora- 
tlona  mar  do  biuinees  in  this  state,  do  not  ren- 
der contracts  entered  into  with  mch  corpora- 
tloas,  bef<Hre  eompUanoe  with  the  term*  of  s^d 
■wtions.  aneiif«ceaUe  and  void. 

2.  Parties  Trfao  hare  contracted  with  tach 
foreign  corporati<Hi  as  a  corporation,  and  re- 
eared  and  retained  the  benefits  of  such  con- 
tract, cannot,  in  on  action  bj  snch  corporation, 
based  thereon,  raise  the  question  ot  noncompU- 
ance  with  flie  terms  of  said  aaetlona. 

(Syllabna  hr  the  OonzC) 

Appeal  trom  diatilct  oonrt,  Saigoit  oonn^; 
W.  S.  Lander,  Judge. 

Action  by  the  Wasbbum  Mill  Company 
unlnat  S.  3.  BarOett  and  laothsx  to  fore- 
dose  a  real-eatate  mortgage.  A  dennixra 
to  the  answer  was  orerroled.  and  plalntUf 
appoda.  Reversed. 

J.  B.  BiBhop,  (AJcera  ft  Lancaster,  of  coiin> 
B^)  tea  appeUant  Ball  ft  Watson,  for  ce- 
■pondenta 

BARTHOLOMBW,  J.  Tfce  appellant  here- 
in, the  Waahbom  Mill  Oompany,  is  a  corpo- 
ration chartered  by  the  state  of  Mlnueeota. 
and  organized  and  eilatlng  under  and  by  vir- 
tue of  her  laws.  It  bront^t  this  action  In 
the  district  court  Sargent  county.  In  tbls 
state,  to  f  orectose  a  real-estate  mortgage  ex- 
ecuted by  S.  J.  Bartlett  and  F.  O.  BarUett, 
the  respondenta  herein,  to  secure  a  promis- 
sory note  giren  by  respondents  to  appellant 
The  answer  admits  the  eiecnition  of  the  note 
and  mortgage,  and  as  a  sole  defense  thereto 
alleges,  in  substance,  that,  at  tbe  time  the 
same  were  given,  appellant  was  a  foreign 
corporatioD,  and  was  engaged  in  and  car^ 
rylng  on  the  regular  business  of  dealing  in 
lumber  at  Forman,  and  otber  points,  in  the 
territory  oC  DaJcota,  (fiow  state  of  Nortb 
Dakota;)  and  that  said  note  and  mortgage 
were  glv^  and  received  at  said  Forman, 
and  in  the  regular  couiae  of  appellant* a  buai- 
ness;  and  thai  proceeds  to  set  forth  certain 
facts  to  show  that  at  the  time  of  said  trans- 
actions appellant  had  not  compiled  with  the 
statutory  providoqs  then  In  force  in  the  ter- 
ritory of  Dakota,  and  now  in  force  In  this 
states  relative  to  tbe  transaction  of  busi- 
ness by  foreign  corporations.  There  was  a 
demurrer  to  the  answer,  which  the  trial 
court  overruled,  and  this  ruling  ia  the  only 
question  involved  In  this  api»eaL  The  stat- 
utes relied  upon  constitute  sections  8190  and 
S192  of  our  Compiled  I«ws,  and  read  as  fol- 
lows: "No  corporation  created  or  organized 
under  tbe  laws  of  any  other  state  or  terri- 
tory shall  transact  any  bushkesa  within  tbis 
territory,  or  acquire,  bold,  and  dispose  of 
property,  real,  personal,  or  mixed,  within 
this  territory,  until  such  corporation  shall 
bave  illed  In  tbe  office  of  the  secretary  ot 


the  territory  a  didy-«uthentlcated  copy  of 
Its  <durter  or  articles  of  incorporation,  and 
shall  have  compiled  with  the  provisions  of 
this  article:  provided,  that  the  provlslouB  of 
this  act  shall  not  apply  to  corporations  or 
assodatfons  created  for  regions  or  chart- 
table  purposes  only."  Sectton  8192:  '*Sucfa 
corporation  shall  appoint  an  agent,  who  shaB 
reiAde  at  some  accessible  point  hi  this  terri- 
tory, in  tbe  comity  where  the  pilndpal  busi- 
ness of  said  corporation  shall  be  carried  on, 
duly  authorized  to  accept  service  of  proeeM, 
and  upon  wbmn  service  of  process  may  be 
made  hi  any  action  in  wblcb  said  corpora- 
tion may  be  a  party;  and  service  upon  snch 
agent  shall  be  takm  and  held  as  due  serv- 
ice iqMxi  such  corporati<Hi.  A  duly-authen- 
ticated copy  of  the  appointment  or  commis- 
sion of  sudi  agent  shall  be  filed  and  recorded 
In  tiie  offlcxs  of  the  secretary  <rf  the  terri- 
tory and  register  of  deeds  of  tiie  county 
wttere  said  agent  resides,  and  a  certified 
copy  diereof  by  the  secretary  or  register 
of  deeds  shall  be  condnslve  evidence  of  tbe 
app<dntment  and  authority  of  such  agent." 
Three  enws  are  assigned  and  argued;  First, 
the  answer  does  not  state  facts  sufllciefit 
to  show  nonoom^lanee  with  said  stetutes; 
second,  said  statutes  do  not  males  eontracte 
made  in  violation  of  tbe  provisions  thereof 
void  or  unenforceable  as  between  tbe  par- 
ties thereto,  or  In  any  way  affect  their  rt^ta 
or  remedies;  third,  said  statutes,  as  applied 
to  the  case  at  bar,  are  imcoiistitutioiMl,  In 
that  they  interfere  with  Intnstato  com- 
merce.  , 

As  to  the  first  pobit,  wltboot  settlitg  forth 
tbe  allegations  In  detail,  we  have  to  say  that 
a  careful  consideration  of  them  leaves  no 
doubt  In  our  minds  that  tbe  allegations  fair- 
ly show  noncompliance  with  the  statute,  and 
the  trial  court  committed  no  error  in  so  hold- 
ing. 

Tb»  secffiod  point  la  dlfflcult,  and  invt^ved 
In  much  confusion.  While  these  provWoos 
have  be«i  tq;Km  our  statute  bo<^  for  years, 
appearing  as  sections  507  and  669  in  the 
CivU  Code  of  1877,  yet  they  are  now,  for 
the  first  time,  to  be  passed  upon  by  the 
court  of  last  resort  In  this  jurisdiction.  On 
three  dlffer^it  occaslotu  (Machine  Ca  v. 
Moore,  8  N.  W.  Rep.  131.  2  Dak.  280;  Manu- 
facturing Co.  V.  Foster,  (Dak.)  30  N.  W.  Rep. 
166;  and  Lumber  Co.  v.  Keefe,  41  N.  W.  Rep. 
743,  6  Dak.  160)  an  effort  was  made  to  raise 
the  point  before  the  supreme  court  of  Da- 
kota territMy,  but  no  ruMng  was  ever  made. 
In  declaring  the  effect  of  statu  tee  prohibitory 
in  form,  courts  have  but  one  object  In  view, 
—the  real  purpose  of  the  statute;  tbe  real 
Intention  of  the  legislature  In  tto  enactment 
It  may  be  stated  as  a  rule  at  common  law 
that  if  a  statute  forbids  an  act  to  be  done— 
provides  a  penalty  for  doing  tt— any  contract 
to  do  the  forbidden  act  Is  void,  whether  the 
statnto  cspressly  so  declares  or  not  Ma- 
chine Co.  V.  Caldwell,  54  Ind.  276.  And 
when  the  purpose  of  the  enactment  Is  tiia 
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abBolnte  prolilbltlon  of  a  certain  act,  tfam 
the  performance  tiiereof  Is  Inralid,  whether 
ttie  prohibited  act  be  malom  In  ae,  or  aim- 
ply  malum  pn^bltum.  Holt  t.  Green,  73 
Pa.  St  lyS;  Pratt  t.  Short,  79  N.  T.  437. 
Bnt  In  determining  tlie  pacpose  of  the  oiact- 
OMBt,  courts  consider  the*  natnile  of  th«  for- 
Udden  act,  for  the  tozt  obrionfl  reason  that 
wheat  sttdb  act  la  immoral  or  criminal  in  Its 
■amre,  or  dangwons  to  life,  health,  or  prop- 
erly, the  presomptlim  must  lureraU  that  leg- 
IslatlTe  wisdom  Intokded  to  stamp  it  out; 
while  If  the  act  be  Innocent  In  Itself  and  la 
Its  conseqnflnces,  no  snch  presumption  nec- 
easarUy  arises.  Among  the  former  may  be 
mentioned  gafftfwg  contracts,  contracts  for 
the  sale  of  Intoxicating  Uqaors,  whne  such 
sales  are  made  criminal,  contracts  for  the 
■ale  of  illsmsri  food,  champcurtous  ctrntracts, 
etc.  A  huge  number  of  the  cases  arose  nn* 
der  statutes  of  tbim  Und,  and  are  not  author^ 
itj  for  the  case  at  bar.  To  properly  coa- 
stxne  statutes  of  the  aatmre  of  the  one  hem 
invfAved,  It  Is  neeonsarj  to  first  consider 
the  powers  and  pri^eges  of  fwdgn  corpo- 
rations In  the  absence  of  all  statutory  rega- 
in tlons.  While  it  is  ondoabtedly  tme,  as 
Slated  by  Chief  Justice  Twey  la  Bank  t. 
Earle.  13  Pet  068,  that  "a.  corporation  can 
hare  do  legal  axlatanoe  ont  of  the  boondariefl 
of  the  Boverdgnty  tqr  which  It  Is  created," 
and  that  "erery  power,  bowoTW,  of  the 
description  of  which  we  are  speaking,  which 
a  corporation  exercises  In  another  state,  de- 
pends for  its  TSlidlty  upon  the  laws  of  the 
sovereignty  In  wU^  It  is  ezerdaed,  and  a 
corporation  can  make  no  valid  contract  with- 
out their  sanction,  express  or  Implied,"  yet 
this  implied  sswctlsn  Is  always  presumed  to 
exist  until  the  contrary  appears.  In  the 
same  case  It  la  said:  "We  think  it  well  set- 
tled that  by  the  law  of  comity  among  na- 
tions a  corporation  created  by  one  sorer* 
elgnty  is  permitted  to  maite  contracts  in 
another,  and  to  sue  in  Its  courts,  and  that 
the  some  law  of  comi^  prevails  am<mg  the 
several  sovertignties  of  this  Union."  In  El- 
Ston  V.  Plggott,  M  Ind.  17,  it  la  said:  "This 
principle  of  tiie  comity  of  nations  is  a  part 
ef  the  comnwm  law,  and  Is  by  long-settled 
rules,  as  w^  as  1^  positive  statute,  Ingraft- 
ed on  our  law."  And  to  same  effect  are 
Cbrlstiaa  Union  v.  Young,  101  U.  B.  352; 
Thompson  v.  Waters,  2S  Mich.  214;  Lumber 
Co.  T.  Thomas,  83  W.  Va.  566,  11  8.  B.  Rep 
37:  Adx.  a  a.  Oorp.  SI  S72-37&  Of  course, 
this  comity  only  extends  to  the  exercise  of 
such  powers  as  are  expressly  granted  In  the 
charter  conferred  by  the  creating  sover- 
eignty. It  is  tme,  also,  that  one  sovereign- 
ty haa  the  power  to  exclude  from  Its  terri- 
tory any  coiporation  created  hy  another 
sovereignty;  but  this  must  be  done  by  ex- 
press statnte,  or  by  the  settled  policy  of  the 
state,  as  evinced  by  the  deddons  of  Its  courts 
of  last  resort  And  this  Indtides  the  lesser 
light  to  prescribe  terms  with  wfai^  such  for- 
•ign  corporation  most  comply.   We  have 
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no  statute  wcluding  foreign  corporations,  ex- 
cept as  heretofore  quoted,  nor  has  it  ever 
been  the  policy  of  this  state  to  exclude  for- 
eign corporate  capital  and  business  oiter- 
prise.  Appellant,  unless  forbidden  by  the 
statute  quoted,  had  the  power  to  transact 
bntfnesa  and  enter  into  contracts  in  the  ter- 
ritory of  Dakota.  The  nature  of  its  con- 
tracts contravened  no  policy  of  that  terri- 
tory. The  contract  was  innocent  In  Itself 
and  in  Its  oonaequenoea  Under  these  facts, 
was  it  tlie  legiidatlve  purpose,  by  the  oiact- 
ment  of  sectlcms  3190,  8102,  Comp.  Laws,  to 
dedare  contracts  of  this  charaxiter,  entered 
into  before  the  foreign  corporation  had  com. 
piled  with  the  provisions  of  said  sections, 
unenforceable  and  void?  Similar  statutes  up- 
on this  and  other  subjects  are  fotmd  in  all 
the  states  of  this  Union,  and  in  their  con- 
struction 80  much  is  left  to  Judldal  deter- 
mination diat  uniformity  In  die  dedsiona 
would  hardly  be  expeded.  The  statutes, 
too*  present  great  varied.  Some,  IU»  ours, 
are  prohibitory  in  form,  with  no  penalty 
attached,  and  silent  aa  to  the  conaequences 
ot  noncompUanoe.  Others,  while  not  pro- 
hibitory lu  form,  attach  a  penalty  for  doing 
or  faUlng  to  do  certain  spedfled  things.  Otii- 
cta  have  both  the  prohibitory  form  and  the 
penalty.  Some  dedare  contractB  made  with- 
out compliance  with  their  providons  void 
and  unenforceable  or  unlawful,  others  spec- 
ify various  consequences'  that  Shall  follow 
noncompliance.  One  class  oC  eases,  where 
the  statutes  are  prohibitory,  with  penalty  at- 
tached, holds  that  contracts  made  without 
compliance  with  the  terms  of  the  statute 
are  nevertheless  vaOd  and  afbraeahle,  on 
the  ground  that  by  a«««>yitig  &  penalty  the 
legislature  manifested  its  purpose  that  the 
penalty  should  be  exclutf  ve  of  all  other  con- 
sequences of  noncompliance.  Of  this  class 
are  Lnmber  Co.  v.  Thomas,  33  W.  Va.  666, 
11  8.  E.  Rep.  37;  Insurance  Co.  v.  Walsh, 
IS  Mo.  220;  Insurance  Co.  v.  McMQloi.  24 
Ohio  St  67;  Harris  v.  Rnnnds,  12  How.  79 
Another  class  of  cases,  under  similar  stat- 
utee.  holds  that  the  annexation  of  a  penalty 
renders  all  acts  which  subject  the  party  to 
the  penalty  unlawful,  and  hence  tmenforce. 
able,  on  the  urdversaBy  accepted  propor- 
tion that  no  cause  of  action  can  be  based 
upon  an  nnlawfid  transaction.  See  Buxton 
V.  Hamblen,  32  Me.  44S;  Miller  v.  Post  1 
Allen,  434;  Wheeler  v.  Russell,  17  Mass. 
257;  Johnson  v.  HuUngs,  103  Pa.  St  408; 
HxAt  V.  Oreen,  73  Pa.  St  108;  Dudley  v. 
Collier,  (Ala.)  6  South.  Rep.  804;  Insurance 
Co.  T.  Harvey,  11  Wis.  ti2;  Blklns  v.  Park- 
hnrst  17  Vt  105.  Bnt  there  Is  stll]  another 
class  of  cases,  where  the  statute  annexes  a 
penalty,  that  holds  that  contracts  made  with- 
out compliance  with  the  statnte  are  never- 
theless valid,  on  the  ground  tiiat  the  purpose 
of  the  statute  was  not  to  prohibit  business, 
but  to  accompUsh  some  collateral  object 
In  this  dass  we  dte  Lamed  v.  Andrews, 
106  BiBSs.  485:  Aiken  t.  Blalsdell,  41  Tt 
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665;  De  Men  t.  Daniels,  39  Minn.  168,  89  N. 
W.  Rep.  98;  Strong  v.  Darling,  9  Ohio,  201; 
Pangbom  v.  Westlake,  36  Iowa,  546;  Rahter, 
T.  Bank,  92  Pa.  St  393.  It  has  been  held 
under  statutes,  prohibitory  In  form,  but 
without  penalty,  and  all^t  aa  to  oonse- 
quences,  such  as  ours  heretofore  quoted,  that 
all  contracts  entered  Into  without  compli- 
ance with  the  terms  of  the  statute  were 
absolutely  void.  These  cases  are  based  large- 
ly upon  the  thou^t  that.  Inasmuch  as  there 
Is  no  penal^  or  forfeiture  provided  in  the 
statute  for  a  disregard  of  its  terms,  there 
remains  no  method  of  its  enforcement,  other 
tlian  to  declare  all  contracts  made  In  disre- 
gard of  the  statutory  provisions  unenforce- 
able. Bank  T.  Page.  6  Or.  431;  Hachwy 
V.  Leaiy,  12  Or.  40,  7  Pac  Rep.  329;  In  re 
Gomstocfc,  3  Sawy.  218;  Hoffman  v.  Banks, 
41  Ind.  1;  Insurance  Oo.  t.  Harrah,  47  Ind. 
236;  Insurance  Go.  r.  Thomas,  46  Ind.  44; 
Assurance  Co.  t.  Rosenthal,  65  IlL  85. 

Other  cases  arising,  Uke  those  last  noticed, 
under  statutes  prohlbttoiy  in  form,  but  with- 
out penalty  or  expressed  consequences,  have 
beld  that  contracts  entered  Into  without  com- 
pliance with  the  terms  of  the  statute  were 
valid,  enforceable  contracts  as  between  the 
parties,  and  that  one  who  had  received  and 
retained  the  benefits  of  such  a  contract 
could  not  raise  the  question  of  noncompli- 
ance; Bank  v.  MatUiews,  98  U.  S.  621, 
arose  under  that  provision  In  the  national 
banking  law  permitting  national  banks  to 
purchase,  hold,  and  convey  real  estate  for 
certain  spedfled  purposes,  and  no  other. 
The  bank  had  received  real-estate  security 
contrary  to  the  terms  of  the  act,  and  It  was 
sought  to  declare  such  security  void  in  the 
hands  of  the  bank.  The  court  said  the  pro- 
hibition was  clearly  Implied,  and  as  effectual 
as  if  it  was  expressed;  but,  on  full  condd- 
eratlon  and  a  review  of  the  authorities,  it 
was  held  that  the  purpose  of  the  statute 
was  not  to  render  such  contracts  void  and 
tmenforceable.  The  court  used  this  lan- 
guage: "The  Intent,  not  the  letter,  of  the 
statute  constitutes  the  law.  A  court  of 
equity  is  always  reluctant  In  the  last  de- 
gree to  make  a  decree  that  will  effect  a  for- 
feiture. The  bank  parted  with  Its  money  in 
good  faith.  Its  garments  are  unspotted. 
Under  these  circumstances,  the  defense  of 
ultra  vires,  if  it  can  be  made,  does  not  ad- 
dress Itself  favorably  to  the  mind  of  the 
chancellor."  And  as  a  conclusion  the  court 
snid:  "The  impending  danger  of  a  judgm^t 
of  ouster  and  dissolution  was,  we  think,  the 
check,  and  none  other  contemplated  by  con- 
gress. That  has  been  always  the  punish- 
ment prescribed  for  wanton  violation  of  a 
charter,  and  It  may  be  made  to  follow 
whenever  the  proper  public  authority  shall 
see  fit  to  invoke  Its  application.  A  private 
person  cannot,  directly  or  Indirectly,  usurp 
this  function  of  the  government"  The  court 
also  quoted  with  approval  the  following  lan- 
guage from  Sedg.  St  Const  78:  "Where  it 


Is  a  simple  question  of  autiiority  to  con- 
tract, arising  either  on  a  question  of  regular- 
ity of  organization  or  power  c<mferred  by 
charter,  a  party  who  has  had  the  benefit 
of  the  agreement  cannot  be  permitted.  In 
an  action  founded  upon  It,  to  question  Its 
validity."  Whitney  r.  Wyman,  101  U.  8.  392, 
is  equally  instructive.  It  arose  under  a 
Michigan  statute,  whidi  prohibited  corpo- 
rations from  transacting  bui^dness  until  their 
articles  of  incorporation  were  filed  In  the 
proper  office,  but  attached  no  penalty.  Cer- 
tain parties  purporting  to  act  for  a  certain 
corporation,  but  before  articles  of  incorpora- 
tion were  filed,  ordered  certain  machhiery 
of  plaintiff,  which  was  forwarded  and 
charged  to  the  parties  ordering,  and  not  to- 
the  corporation.  The  parties  refused  to  pay, 
and  plaintiff  brought  action  against  them, 
claiming  that  the  corporation  for  which 
they  purported  to  act  could  not  transact 
business  *by  reason  of  the  statutory  restric- 
tion. A  tmanlmous  court,  speaking  by  Justice 
Swayne,  said:  "The  restriction  Imposed  by 
the  statute  Is  a  simple  inhibition.  It  did  not 
declare  what  was  done  should  be  void,  nor 
was  any  penalty  prescribed.  No  one  but 
the  state  could  object  The  contract  Is  valid 
as  to  plaintiff,  and  he  has  no  rij^t  to  raise 
the  question  of  its  invalidity;"  citing  the 
case  of  Bank  v.  Matthews,  and  showing  that 
the  court  considered  the  principle  Involved 
to  be  the  same.  In  Grant  v.  Ooal  Co.,  80 
Pa.  St  218,  it  is  said:  "Having  dealt  with 
the  defendant  in  error  as  a  de  facto  corpora- 
tion, there  is  little  merit  In  the  defense  now 
taken,  that  they  were  not  duly  incorporated, 
and  had  no  right  to  sue  for  coal  which  It 
Is  admitted  they  delivered.  Nor  Is  tiiere  any 
question  raised  upon  the  record  as  to  the 
right  of  this  company  as  a  foreign  corpora- 
tion to  hold  real  estate  or  even  mining 
leases  in  this  state.  If  the  commonwealth 
has  any  interest  in  such  Inquiry,  it  can  be 
raised  by  her  proper  ofilcer.  It  is  a  matter 
with  which  the  plaintiff  In  error  has  so 
concern."  Since  the  decision  of  this  case  in 
the  trial  court,  the  supreme  court  of 
South  Dakota,  In  an  elaborate  and  Instruc- 
tive opinion  by  Bennett,  J.,  has  passed  upon 
the  identical  statute  here  in  question,  which 
South  Dakota,  like  North  Dakota,  received 
at  the  hands  of  the  late  territory  of  Dakota. 
The  conclusion  reached  by  that  court, 
after  a  full  review  of  the  authorities.  Is  thus 
stated:  "Aided  by  the  light  of  these  able  de- 
cisions, endeavored  to  be  reviewed  upon 
both  sides  of  the  question  raised  in  the 
case  at  bar,  we  have  come  to  the  conclusion 
that  the  constitutional  provision  and  legis- 
lative enactment  In  our  state,  as  quoted 
above,  was  not  designed  or  Intoided  as  a 
prohibition  upon  foreign  corporations  to  con- 
tract In  this  state,  to  the  extent  to  declare 
such  contracts  void,  but  were  merely  intend- 
ed to  furnish  the  means  by  which  our  dtl- 
sene  could  procure  personal  Judgmeots 
against  foreign  oorporatl<His  who  were  tbeir 
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dobton.  AM  Willie  ttte  statute  did  in  terau 
prohibit  the  transaction  of  business  until  its 
proTleloui  are  compiled  with,  yet  whaterer 
objoctton  there  might  be  made  to  a  foreign 
corp<H«tlOD  for  noncompliance,  it  being  a 
atatate  i^ridatlng  a  irablic  policy,  Qiia  ob- 
jection coold  not  be  urged  oollaterally  by 
a  private  person,  bat  it  mnst  be  done  by  a 
direct  proceeding  instituted  by  the  state." 
Wright  T.  Lee,  <S.  D.)  61  N.  W.  Rep.  706. 
See,  also,  Hor.  Pilr.  Corp.  f  665;  Frltts  t. 
Palmer.  1S2  U.  S.  282,  10  Sup.  Gt  Rep.  03; 
Fortier  t.  Bank,  112  U.  S.  439,  5  Sup.  Ot 
Rep.  284;  Reynidds  t.  Bank,  112  U.  S. 
405,  S  Sup.  Ot  R^.  213;  Chase's  Patent 
Elevator  Co.  t.  Boston  Tow  Boat  Co.,  162 
Mass.  428,  28  N.  B.  Rep.  SOO;  Merrick  t.  En- 
gine &  OoTenu>r  Co.,  101  Mass.  384. 

The  cases  which  we  have  cited  from  the 
▼ailous  dasses  demonstrate,  perhaps,  the 
lack  of  uniformity  with  more  certainty  than 
they  point  to  the  correct  rule  of  construc- 
HcsBu  Yet,  when  studied,  the  cases  are  all 
fonnd  se^dng  one  commw  object,— the  leg- 
UdatiTe  purpose.  "The  Intent  ot  the  law- 
maker is  the  law;**  the  embarrassment  Is 
in  declattng  that  Intent  This  intention  may 
be  declared  In  the  act,  or  It  may  be  In- 
ferred from  Its  provisions  In  connection  with 
the  Bubject-matter  and  circumstances.  How- 
ell V.  Stewart,  54  Mo.  400;  Machine  Co.  v. 
Caldwell,  64  Ind.  279.  In  the  statute  under 
discoaslon  the  legislature  spedfled  reason- 
able terms  iqKm  which  a  foreign  corporation 
could  laimch  its  bnslneas  over  the  entire 
state,  unquestioned  private  interests  or 
sovereign  power.  Wliatevw  may  have 
been  the  primary  pnrpose  of  tiie  legislature, 
it  certainly  was  not  to  exclude  foreign 
corporations  ftom  the  state.  Nor  Is  it  rea- 
sonable to  presume  that  It  was  the  legisla- 
tive Intmt  to  declare  all  ccmtracts  made  by 
foreign  cwporatlans  without  compliance 
with  the  statnte  absolutely  void.  It  were 
a  reflection  upon  legldattre  wisdom  to 
presume  that  consequences  so  unusually 
harsh  and  oppresidve  were  expected  to  flow 
from  the  use  of  language  so  mild  and  uncer- 
tain. Our  statute  Is  a  simple  Inhibition.  It 
declares  no  penalty.  It  does  not  declare  the 
transaction  of  business  unlawful  or  contracts 
void.  We  may  well  use  die  language  of  Jus- 
tice Swayne  In  Bank  t.  Matthews,  supra: 
**The  statute  does  not  declare  such  a  secu- 
rity YoSA.  It  Is  sUent  upon  the  subject  If 
congress  ao  meant.  It  would  have  been  easy 
to  say  so;  and  It  Is  hardly  to  be  believed 
that  this  would  not  have  been  done.  In- 
stead of  leaving  the  question  to  be  settled  by 
the  uncertain  result  of  legislative  and  Judi- 
cial decision."  The  statute  by  Its  terms 
places  foreign  corporations  upon  an  equal- 
ity with  domestic  corporations  In  the  mat- 
ter of  the  publicity  of  the  purposes  of  their 
creatloa  and  tfa^  powers,  and  in  the  mat- 
ter of  convenience  and  certainty  with 
wlildi  process  may  be  served  upon  them.  It 
tm  not  possible  to  read  the  statute  without 


perceiving  this  to  have  been  the  primary 
purpose  of  Its  enactment  These  objects  are, 
or  may  be,  highly  necessary  for  the  protec- 
tion and  convenience  of  otir  citizens  deal- 
ing with  such  corporations.  The  legisla- 
ture, having  spedfled  the  duties  of  the  for- 
eign corporation,  provided,  In  chapter  26 
(tf  the  GIvU  Code,  the  means  for  th^r  en- 
forcement, and  made  it  the  duty  of  every 
prosecuting  attorney  to  see  that  such  con- 
ditions were  fulfilled,  or  the  corporation 
barred  from  the  exerdse  of  any  corporate 
franchise  wltMn  this  state.  This  we  believe 
to  have  been  the  remedy,  and  the  only  rem- 
edy, In  the  mind  of  the  legislature.  These 
respondents  dealt  with  appellant  as  a  cor- 
poration. They  received  and  retained  Its 
property,  and  executed  their  obligation  to 
pay  for  the  same.  The  coritoration  has  ful- 
filled its  contract,  and  now  respondents, 
witliout  offering  to  return  the  consideration 
for  their  note,  ask  that  they  be  released 
from  the  jverformance  of  their  contract,  for 
no  reason  other  than  the  failure  of  appellant 
to  perform  a  duty  that  it  owed  to  the  state 
at  larg^bat  the  nonperformance  of  whldiln 
no  manner  prejudiced  respondents.  We  are 
unwilling  to  Ingraft  upon  a  silent  statnte  a 
consequence  so  inequitable.  Upon  both  prin- 
ciple and  authority,  respondents  are  pre- 
cluded from  raising  the  question  of  noncom- 
pliance upon  the  part  of  appellant  with  the 
provisions  of  said  sections  8190,  3182,  Oomp. 
Laws.  The  facts  alleged  In  the  answer  did 
not  Invalidate  tike  contract,  and  the  dnniir- 
rer  should  have  bem  sustained  upon  that 
ground. 

It  will  not  be  necessaiy  nor  proper.  In 
view  of  what  we  have  said  upon  the  second 
assignment  of  orror,  for  us  to  discuss  the 
constitutional  question  raised  by  the  third 
assignment 

The  district  court  Is  ordered  to  vacate  Its 
order  heretofore  entered,  and  enter  an  order 
sustaining  the  demurrer.  Reversed.  AH  om- 
cur. 


STATE  V.  JOHNSON. 
(Supreme  Court  of  North  Dakota.    Feb.  21, 
1893.) 

AasAULV  WI1B  Intkmt  to  Kill  —  Coimonoir  or 
Lbssbb  Crius— Vbbdict, 

1.  Comp.  Laws,  H  6479.  6480,  6491,  6492, 
6510,  7429,  construed.  HOd,  on  a  trial  for  the 
crime  of  assault  and  battery  committed  with  a 
deadly  weapon,  "with  intent  to  kill,"  the  ac- 
cused, under  section  6S10,  Comp.  Laws,  may  be 
convicted  of  an  aasault  and  batteiy,  armed  with 
a  dangerous  weapon,  'Vlth  intent  to  do  bodily 
harm."  Tint  commlMon  of  the  latter  Is  neces- 
sarily induded  in  the  oommiflBion  of  the  former, 
within  the  meaning  nf  section  7429,  supra. 

2.  Where  the  accused  was  charged  with  an 
assaalt  snd  battery  when  armed  with  a  dea<Uy 
weapon,  "with  Intent  to  kill,"  and  tlie  verdict 
was  for  "assault  and  battery  with  intent  to  do 
bodily  harm,  as  cbargod  in  the  information," 
heid,  the  verdict  will  warrant  a  conviction  for 
assault  and  battery  only.  The  weapon  with 
which  an  assault  is  committed  Is  an  essential 
feature  of  the  crime  defined  by  section  6610, 
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lapra.    Tha  Jury  failed  to  find  tbe  mt^on, 

ana  the  omission  Ib  fatal  to  a  coai^ctioQ  for 
felonr. 

3.  The  foUotring  words  found  In  the  rerdiet, 
"as  charged  in  tbe  information,"  are  amb^- 
ous,  and  cannot  be  resorted  to  for  the  purpose  of 
showing  that  the  assault  and  battery  was  com- 
ntHted  with  a  dangerous  weapon,  in  view  of  the 
fact  that  the  effect  of  the  ▼erdiiA  Is  to  acquit 
the  accused  of  the  offenso  "charged  in  tbe  Id> 
•ftu-mation." 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Cass  county;  Wll- 
Uam  B.  McCfHmell,  Judge. 

Charles  Johnson  was  indicted  for  assault 
with  intent  to  kllL  The  Jury  found  him  guil- 
ty of  asaault  with  Intent  to  do  bodily  harm. 
He  was  seuteaced  for  the  flrst-named  oElmb, 
and  brings  wror.    Judgm^t  modified- 

Taylor  Cmm,  for  plaintiff  In  wror.  Sobt 
M.  PoUook,  Stale's  Attj. 

WALUN,  J.  Plaintiff  In  error  was  tried 
and  convicted  ia  the  dl^iict  court  upon  an 
informatloiL  charging  him,  in  effect^  with 
feloniously  committing  an  assault  and  bat- 
tery, while  armed  with  a  deadly  weapon, 
"wltb  Intent  to  kllL"  The  vardlot  Is  as  folr 
lows:  **W^  the  jury,  find  the  defmdant 
gull^  of  the  crime  aasaolt  and  battery 
with  Intent  to  do  bodily  harm,  as  charged  In 
the  InfOTmation,  and  recomm«id  him  to  the 
mercy  of  the  comt."  When  the  prisoner  was 
brought  Into  court  for  s»tence,  his  counsel 
appeared  and  objected  to  any  sentence  be- 
ing pronounced  against  the  prisoner  for  "any 
other  or  higher  grade  of  offense  than  simple 
assault,"  This  objecticoi  was  overruled,  and 
an  exceptltm  was  taken  to  the  ruling.  The 
court  then  sentenced  the  prisoner  to  a  term 
of  eight  months  in  state's  prison,  an  excep- 
tion being  saved  to  the  sent^ioe.  The  con- 
tention In  this  court  is  confined  to  the  one 
qucstlcai  of  the  legality  of  the  sentence,  and 
the  question  presented  Is  this:  Did  the  ver- 
dict justify  a  sentence  for  felony,  or  should 
the  punishment  have  been  limited  to  a  sen- 
tence for  a  simple  assault,  or  assault  and  bat- 
tery? A  solution  of  this  question  will  in- 
volve an  ezamlnatl(m  of  the  Information  and 
the  verdict,  and  these  must  be  considered 
wltli  reference  to  certain  sections  of  the 
Pennl  Code.  It  is  conceded  that  the  Infor- 
mation upon  which  the  accused  was  tried 
was  framed  tmder  that  part  of  section  0479 
of  the  CompDed  Laws  (section  279  of  the 
Penal  Code)  which  provides  that  any  person 
"who  commits  any  assault  and  battery  upon 
another  by  means  of  any  dendly  weapon, 
and  by  such  other  means  or  force  as  was 
likely  to  produce  death,  with  intent  to  Idll 
any  other  person,  is  punishable  by  imprison- 
ment In  the  territorial  prison,  not  erceeding 
ten  years."  As  has  been  se«i,  the  verdict, 
hi  terms,  finds  the  accused  giiUty  of  "an  as- 
sault and  battery  with  Intent  to  do  bodily 
harm,  as  charged  In  the  Information."  It 
Is  obvious  that  the  legal  effect  of  this  verdict 
is  to  acquit  the  prisoner  Infereutlally  of 
the  speclflo  offense  charged  against  him  in 


the  information,  viz.  ttie  offense  of  aasaolt 

and  battery  with  Intent  to  kill,  and  the  qne«^ 
Uoa  then  presoited  Is  wheOier  the  verdict 
will  justify  the  sentetice  actually  pronovnoed 
against  the  prisoner.  It  la  deer  that  the  sen- 
tence cannot  be  sustained  under  tte  section 
upon  which  the  Information  was  drawn,  (seo- 
tI(Hi  6479,  Comp.  Laws,)  for  the  reason,  as 
has  be^  stated,  that  the  ^leot  of  the  ver- 
dict is  to  find  the  accused  not  guilty  at  the 
orime  defined  and  ponldiM  by  that  section; 
nor  can  the  oMivictlon  be  sustained  nsder 
section  6480,  Id.,  which  provides  for  the  pmi- 
Ishment  of  "assaults  with  Intent  to  kUl" 
which  are  not  puntsbabte  tmder  secUon  6479. 
The  plaintiff  In  error  has  not  been  charged 
with  the  crime  of  oommitthig  an  assault  with 
intent  to  commit  a  felony  "other  than  aa- 
sanltb  with  Intent  to  kUl;"  booce  the  convio- 
tion  cannot  be  upheld  nnder  sections  8401, 
6192,  Comp.  Laws.  It  Is  contended,  however. 
In  behalf  of  the  state,  that  the  aentenoe  is 
valid  as  a  conviction  for  an  offense  deflsed 
by  section  6S10,  Comp.  Laws,  (seotton  909, 
Pen.  Code,)  whksh  pnnldes  that  "evwy  per- 
BOD.  who,  with  Intent  to  do  bodily  harm,  and 
without  justifiable  and  excusable  cause,  com- 
mits any  assault  upon  th»  person  of  anotiier 
with  any  sharp  or  dangeroas  weapmi,  «  *  • 
is  pnnldiable  by  Imprisonment  in  the  ter- 
ritorial prlscHi,"  eta  It  is  well  settled  at 
ctHumcm  law  that  a  defendant  In  a  criminal 
case  nmy  be  convicted  of  any  offense  "In- 
cluded" In  tbe  offense  dtargeA.  by  tbe  In- 
dictment This  tprinciple  has  been  embodied 
In  section  7429,  Corn  p.  Laws,  (section  402, 
Code  Crim.  Proc)  which  reads:  "Tha  jury 
may  find  the  defmdant  gnUty  ttt  any  at- 
fense  the  commLsslon  of  which  is  necessarily 
Included  in  that  with  which  he  Is  charged  In 
the  indictment."  Under  a  similar  statute 
of  the  state  of  Iowa,  the  supmue  court  of 
that  state,  upon  rehearing,  overruled  tbe 
original  opinion  of  the  court  as  written  by 
Chief  Justice  Miller,  and  held  that,  "upcn 
the  trial  of  an  indictment  f  w-  an  assault  with 
Intent  to  commit  murder,  the  defendant  may 
be  convicted  of  an  assault  with  an  intent  to 
commit  manslaughter."  State  v.  White,  41 
lovra,  316,  320;  followed  In  State  v.  Connor, 
aowa^)  13  N.  W.  Bep.  327.  The  prindjde 
has  frequently  been  appUed.  under  statutes 
similar  to  those  In  this  state,  by  the  supreme 
court  of  California.  People  v.  Davidson,  5 
Col.  134;  People  v.  English,  80  GaL  216; 
People  V.  Oongleton,  44  Gal.  93;  People  v. 
lightner,  40  Cal.  226.  In  People  v.  Entfish* 
supra,  the  follovring  language  is  used  by  the 
court:  "The  verdict  is  followed  by  the  same 
Judgment  as  though  the  defoadant  had  been 
Indicted  for  the  offenae  of  which  he  was  oon- 
victed."  The  same  rule  obtains  in  New  York. 
(O'Leary  v.  People,  4  Parker,  Crim.  B.  187,) 
and  hi  Missouri,  (State  v.  Burk,  2  S.  W.  Hep. 
10.)  These  cases,  with  many  others,  have 
fuUy  established  the  modem  doctrine  that, 
even  in  those  peculiar  crimes  where  aspedfio 
Intmt  ocmstltutca  the  glat  ot  tbe  offeuw 
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charged,  ft  oonTictlon  will  b«  niiBtnlned  for 
iLoy  other  offense,  not  cbaiBed  In  terms, 
the  oomnilsslon  of  whloh  Is  necessarily  in- 
cluded in  the  CMnnilSBlon  of  the  offense 
charged.  Beckwltb  t-  People,  26  m.  500. 
In  the  caae  at  bar,  however,  the  established 
rule,  now  TOioed  by  section  1431&,  Oomp. 
Laws,  by  reason  of  an  Insufficient  rerdlct, 
Goonot  be  applied  to  tho  extent  of  affirming 
a  ocmvlction  for  feI<Hiy  for  the  offense  de- 
fined by  section  6510,  Id.  The  rerdict  does 
not  And  the  defendant  guilty  of  the  offense 
charged  in  the  infoimation,  and  falls  to  find 
him  guilty  of  any  other  feltmy.  "Assault 
and  battray  with  Intrait  to  do  bodUy  harm" 
Is  not  felony  ftt  common  law,  nor  under  any 
statute  of  this  state.  An  essential  element 
of  the  felony  defined  by  seotlon  6610  is  laok- 
Ing  in  the  verdict  An  aimed  assault  Is  not 
found,  and  the  Mulsdon  is  fatal  to  the  sen- 
tenca  The  verdict  wlU  sustain  a  senteooe 
for  assault  and  batteiy,  which  off^ise  is 
both  charged  and  found.  This  view  has  di- 
rect and  ample  support  in  the  adjudlcaticms 
of  other  states,  under  statutes  essentially  the 
same  as  in  this  state.  People  v.  Vanard,  6 
Cal.  562;  Sulllraa  t.  State,  44  Wis.  SOfi;  Ter- 
ritory V.  Conrad,  (Dak.)  46  N.  W.  B^.  006; 
O'Leary  v.  People^  4  Paiicer,  Crim.  B.  187. 

We  are  of  the  opinion  that  the  words  "as 
cSuirged  tn  the  information,"  which  are  em- 
braced In  the  verdict  In  this  case,  when  con- 
Bldered  with  reference  to  the  fact  that  the 
defendant  Is  not  found  guUt7  of  the  offense 
charged  In  the  Information,  are  ambiguous, 
and  too  Indefinite  to  sustain  the  aentenoe. 
If  the  Inference  may  properly  be  drawn  from 
the  general  language  of  the  verdict  above 
quoted,  that  the  accused  was  armed  with  a 
dangerous  weapon  when  be  oommitted  the 
assault  and  battery  of  which  tne  Jury  found 
him  guilty,  the  same  rule  of  construction 
would,  we  think,  require  the  ootirt  to  infer 
that  an  armed  assault  and  battery  was  com- 
mitted If  the  verdict  had  been  as  follows: 
"We,  file  jury,  find  the  defendant  guilty  of 
an  Intent  to  do  bodily  harm,  as  charged  in 
Qie  infonnatlon;"  but  to  thus  speculate,  and 
"glTe  loose  rein  to  conjecture,"  would.  In 
our  opinion,  be  very  dangerous  In  a  ci-iinlnal 
ease.  We  find  no  precedent  to  Justify  such 
a  mode  of  spoiling  out  the  meaning  of  am- 
biguous langiuige  In  a  verdict  In  order  to 
sustain  a  conviction  for  felony.  A  verdict  of 
guilty  for  an  off«ise  not  charged  In  terms  is 
allowable,  as  has  already  been  shown,  In 
certain  cases;  but  such  verdicts,  to  be  legal, 
must  onbody  all  the  essential  elements  of  the 
crime  not  charged  In  termot  but  wblc^  Is 
"Included"  In  the  commission  of  tha  offense 
charged,  ^e  oflTense  of  aaBanlt  and  battery 
was  charged  and  found  by  tbe  Juiy,  and  the 
verdict  warrants  a  conviction  tor  that  offense 
only.  The  Judgment  of  the  district  court 
must  be  modified,  and  that  court  will  be  di- 
rcMrtod  to  awtence  the  plnintiff  in  error  for 
the  crime  of  assault  and  battery  only.  AH 
concur. 


REUBER  V.  CRAWFOHD. 
(Bapreme  Ooort  of  Netvaska.   March  1«  1888.) 
faoMiasoET  Mots— Altekatiost— BoKA  Fm 

HOLDEB. 

1.  In  an  action  apon  a  sroiniwwry  not«^ 
one  of  the  defenses  was  that  the  note  had  been 
altered  by  the  insertion  of  the  figures  "10"  to 
indicate  the  rate  of  interest  Beld,  that  a 
preponderance  of  the  «ridenc«  failed  to  show 
such  alteratiMit  and  that,  if  the  defendant's 
testimony  was  trae,  the  note  would  draw  7 
per  cent. 

2.  A  party,  on  entering  Into  a  oontraet 
with  an  alleged  fence  company  to  act  as  i(a 
agent  within  a  certain  township  for  one  year, 
gave  his  negotiable  note  for  $V20,  with  10  per 
cent  Interest,  for  the  prospective  pn^ts  to  the 
company;  the  note  to  be  returned  at  the  expi* 
ration  of  the  ^ear,  less  the  profits  on  the  fence 
sold,  if  sufficient  profits  were  not  rei^ved  to 
satisfy  the  note  in  fnli.  The  note  was  duly 
indorsed  and  transferred  a  few  days  after  It 
waa  made.  In  an  action  by  the  holder  against 
the  maker,  held  that  a  prepondernQi-c  of  the 
proof  showed  that  he  was  a  bona  fide  holder, 
and  entitled  to  recover. 

(SyUabu  by  the  Court) 

Error  to  district  court.  Hall  cotmty;  Har- 
rison, Judge. 

Action  by  A.  Reuber  against  George  E. 
Orawfoid  on  a  promissory  note.  There  was 
Judgment  for  defendant,  and  plalntlfl  brings 
error.  Bemsed. 

Pummel  &  Katt,  for  plaintiff  In  error. 
Tliompson  Bros.,  for  defendant  tn  wror. 

MAXWELL,  0.  J.  Thia  ta  an  action  npmi 
a  promissory  note,  as  follows:  "9120. 
Grand  Island,  Neb.,  August  4.  1887.  One 
year  after  date,  I  promise  to  pay  to  the  or- 
der of  Oole,  Grant  &  Co.  one  hundred  and 
twenty  dollars,  value  received,  with  interest 
at  10%  per  annum,  payable  at  Hall  County 
Fence  Factory.  O.  E.  Crawford."  The  do- 
tendant,  in  hU  answer,  sped&saiy  denies 
many  of  the  facta  stated  tn  die  petition.  "(2) 
Admits  the  necntlou  of  the  note,  but  al- 
leges that  it  haa  beoi  altered  by  inserting 
the  figures  *10'  tn  that  port  of  tbe  note  fix- 
ing the  rate  of  Interest,  whereas.  In  the 
note,  as  he  signed  It,  there  was  a  blank 
space  left  for  the  rate  oi  Interest  (3)  That 
the  instrument  set  forth  In  said  plabkttfl'a 
petition,  as  originally  executed,  and  as  de- 
scribed in  the  second  count  of  this  answer, 
was  procured  from  this  defoidant  by  the 
said  Cole,  Grant  &  Co.,  and  their  agents, 
by  fraud  and  misrepresentations,  In  this: 
that  they  (the  said  Cole,  Grant  &  Co.)  had 
established  a  manuflnctory  In  tite  dty  of 
Grand  Island,  Neb.,  In  sold  comity,  for  the 
purpose  of,  and  were  then,  manufacturing 
combination  slat  and  wire  f^ce,  under  let- 
ters patent  No.  2S8.032,  dated  May  6.  18S4, 
and  tliat  tbey  were,  could,  and  would  manu- 
facture tinder  said  patoit,  at  said  place, 
fence  of  the  following  kind,  at  tbe  following 
prices,  and  so  and  tnm  the  same  orer 
to  this  defendant.  If  be  would  become  their 
agent  In  said  coimty,  to  wit  3o-40c.  per  rod 
for  2-foot  or  bog  fence;  6Sc.  per  rod  for 
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6- wire  feaoce;  60c.  per  rod  for  8-wlre  fence; 
and  eSc  per  rod  for  lO-wlre  foice,— all  fence 
to  be  compoaed  of  No.  12  annealed  sted 
and  galvanized  wire,  and  pickets, — 46  per 
rod,  and  that  said  foice  would  be  a  good 
and  stibstantial  fence,  to  be  as  good.  If  not 
better,  fence  then  those  being  manufactured 
and  sold  by  James  Cannon  under  the  same 
patent  in  said  coun^,  and  tiiat  the  same 
could  be  manufactured  and  sold  by  them  or 
ottiers  tot  said  prices  In  said  dty,  the  same 
being  the  reasonable  price  therefor;  that  aH 
of  said  represmtatlotts  of  the  said  company 
and  their  said  agent,  so  made,  were  false 
and  untrue,  as  the  said  company  and  their 
said  ag^t  then  well  knew,  and  were  made 
for  the  purpose  <Hr  Inducing  the  said  defend- 
ant to  become  the  ag&xt  for  the  said  com- 
pany, for  the  sale  of  the  said  fence,  and 
to  Induce  him  to  give  tbe  said  note  or  con- 
tract, and  that,  relying  upon  the  said  false 
and  fraudulent  lepreaentatlons,  ttie  said  de- 
fendant executed  the  said  note  as  it  was  be- 
fore the  said  alteration  was  made,  and  deliv- 
ered the  said  Instromoat  to  the  said  Cola, 
Orant  ft  Oo.,  throni^  llielr  said  agents  or 
servants,  and  that  said  instrument  Is  there- 
fore Told,  and  that  there  was  no  other  or 
farther  or  different  consideration  for  the 
siring  of  said  note  or  contract  than  as  here- 
inbefore stated,  and  that  the  same  was  done 
without  any  consideration,  and  la  therefore 
void,  and  that  the  said  A.  Keuber,  and  each 
and  erery  one  of  the  said  parties  menticmed 
In  the  said  plalntitrs  petltitm  as  being  the 
holders  and  owners  of  the  said  note,  had 
full  and  complete  notice  and  knowledge  of 
the  foregoing  at  the  time  and  l>efore  they, 
or  ^ther  of  them,  came  Into  possession  of  said 
note*  and  that  this  defendant  denies  that 
either  of  said  persons  are  innocent  purchas- 
ers of  said  note,  for  value,  before  due,  or  at 
any  other  time.  In  the  manner  mentioned  fn 
said  plalntUTs  petition  or  in  any  other  way. 
Wherefore,  the  said  defradant  asks  that 
said  note  be  declared  void,  and  of  no  effect, 
and  that  the  same  be  ordered  canceled,  and 
for  costs  of  suit"  On  the  trial  of  the  cause 
the  Jury  returned  a  verdict  In  favor  of  the 
defendant,  and  the  action  was  dismissed. 

The  original  note  Is  before  us.  It  bears 
on  its  face  evidence  that  It  was  tilled  out  in 
full  at  the  time  it  was  made,  and  the  person 
who  filled  the  same  out  swears  positively 
that  such  was  the  case.  The  only  proof  that 
it  was  not  so  filled  out  is  the  testimony  to 
that  effect  of  the  defendant;  but  It  is  evi- 
dent tliat  he  Is  mistaken,  and  a  preponder^ 
ance  of  the  evidence  Is  the  other  way.  The 
agreement  may  iiave  been  as  he  contends, 
but  it  was  filled  out  to  draw  10  per  cent; 
and,  even  if  in  the  form  the  defendant  con- 
tmds  for.  It  vould  draw  the  Ifi^  rate,  viz. 
7  per  cent 

In  August  1887,  the  plaintiff  and  de- 
fendant entered  Into  the  following  agree- 
ment: "Article  of  agreement  made  and  en- 
tered into  this  4th  day  of  August,  18S7,  by 


and  between  Ckde,  Grant  &  Oo.,  of  Bloom- 
ington,  state  of  nihu^,  parties  of  the  first 
part,  and  6.  B.  Crawford,  of  the  county  of 
Hall,  state  of  Nebraska,  j^aetj  of  the  second 
I»art,  wltnesseth,  t'int  the  said  parties  of 
the  first  part,  as  li>t;^  owners  of  letters  pat- 
ent Nos.  298.032,  dated  May  «th,  and  300,517. 
dated  July  7fli,  1884,  upon  Improved  mar 
chines  to  manufacture  the  combination  dat 
and  wire  f^ce,  and  dedrlng  to  establish  a 
permanoit  Industry  In  Hall  comity  for  0ie 
purpose  of  manufacturing  and  selling  said 
fence,  do  herein  make  and  omstltate  the  ptr- 
ty  of  the  second  part  a  lavfnl  agott,  wiOi 
power  to  contract,  build,  or  sell  the  manu- 
factured fence  tu  the  township  of  Wood 
River,  county  of  Hall,  state  of  Nebraska. 
The  manufactured  fence  to  be  kept  In  stock 
by  the  manu&cturing  agent,  Merrill  & 
UatUeeen,  at  Orand  Isluid,  county  of  Hall, 
state  of  Nebraska,  and  at  all  times  to  be 
furnished  to  the  second  party  at  wholesale 
prices:  36-40c.  per  rod  for  2-faot  or  hog 
fence;  66c.  per  rod  tor  6-wlre  fence;  00c. 
per  rod  for  8-wIre  fence;  snd  65c.  per  rod 
for  10-wlrc  fence.  All  the  fence  to  be  com- 
posed of  No.  12  annealed  steel  and  galvan- 
ized wire,  wldi  46  pickets  per  rod.  The 
manufacturing  agent  has  also  bound  himself, 
contract,  to  use  his  endeavors  to  sell  the 
fence,  and  on  all  sales  made  him,  or  at 
the  foctory,  to  credit  the  township  agent 
wher^  the  foice  goes  wltib  all  In  excess 
of  wholesale  prices.  The  same  to  be  sold  so 
that  the  net  profits  to  the  agent  shall  at 
all  times  be  15c.  per  rod.  or  $48  per  mlle^ 
The  party  of  the  second  part  for  and  In 
consideration  of  the  rights  and  privileges 
granted,  does  hereby  agree  to  use  his  »- 
deavors  to  sell  the  fence  In  the  above-named 
territory,  keep  a  true  account  of  the  same, 
and  remit  by  draft  or  postal  order  to  the 
first  parties  5c.  per  rod  of  the  commission, 
after  he  has  received  all  of  the  commission, 
amounting  to  $360,  on  the  first  7^  miles 
that  are  sold,  as  he  has  this  day  paid  $120 
to  the  first  parties  by  the  execution  of  his 
obllgatloD,— the  commission  on  2%  miles  of 
fence;  said  2^  miles  of  fence  to  be  sold  In  on* 
year  from  the  above  date,  as  said  obligation 
Is  given  la  consideration  of  the  township 
%  Interest  in  the  business,  and  privileges 
herein  granted;  and  if  said  2%  miles  of  fence 
are  not  sold  at  the  expiration  of  one  year, 
and  said  $120  not  obtained  by  the  extraided 
date  of  one  year  from  maturity  of  said  obli- 
gation, said  Cole,  Qrant  ft  Co.,  or  their  au- 
thorized representatives,  are  unconditional- 
ly empowered  to  cancel  said  obligation  of 
said  ag^t  and  appoint  another  agent  in 
his  stead,  returning  to  said  agent  the  orig- 
inal obligation  of  $120,  but  not  the  amount 
of  commissions  paid  thereon.  The  second 
party  has  also  the  right  to  use  on  all  liis 
own  lands  the  fendng,  at  factory  prices, 
and  the  exclusive  management  of  the  busl- 
nesB  In  his  territory,  and  Is  to  report  amount 
of  business  by  letter  to  the  first  parties,  at 
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hla  general  office,  In  Bfoomlngton,  HL, 
iinarterlj,  on  or  before  January,  April,  July, 
and  October.  In  wltnesa  whereof,  we  have 
hereunto  set  our  bands  the  day  and  year 
above  written.  Cole,  Grant  &  Co.  O.  B. 
Crawford.  Note.  Two  of  the  above  con- 
tracta  are  to  be  filled  out  ezacdy  alike,  and 
both  of  Uie  contracttaiB  jmrtles  Oga  them, 
eo  each  wiU  ludd  a  copy."  Thla  ia  a  very 
plaufdUe  agreement,  with  many  advantagea 
In  favor  of  the  alleged  agent  It  may  have 
beea  fraudulent,  alUiou^  there  la  but  lit* 
tie  proof  on  that  point.  The  defendant; 
however,  hi  anticipation  of  pnrilta  to  be  de- 
rived from  the  sale  of  flw  fencing  set  fbrth 
In  the  contract,  gave  the  note  In  qpeatlon. 
This  Is  negotiable,  and  be  most  have  known 
that  It  was  liable  to  be  transferred  to  a 
bona  fide  holder.  The  note  Is,  In  effect,  ad- 
mitted to  be  genuhte,  and  the  plaintiff 
claims  to  be  an  innocent  purchaser,  b^ore 
maturity,  and  without  notice,  and  has  In- 
troduced proof  to  sustain  his  c<mtentl<m. 
nils  proof  pr^nderates  over  that  ot  tb» 
defendant  The  Judgment  ot  fb»  district 
court  Is  reversed*  and  the  cause  remanded 
for  further  proceedings.  The  other  Judges 
concur. 


GIUjB  v.  MHJIiER. 
(Sopraiw  Court  of  Nebraska.  Mardi  1,  1883.) 

HOUB&TBAD  — CBAIUCTER  OF  OccOPaXCT  —  JoiNT 
TBMAIICr  —  JCDOliaXTS  DOCKSTID  BSVORB  PdS- 

CBA8E. 

1.  A  homefltead  may  be  claimed  in  landi 

held  in  joint  teatLucy. 

2.  Ad  midivided  interest  m  real  estate,  ao- 
oompaaied  bj  ths  exduiiiTe  occnpantT'  of  the 

? remises  hj  the  owner  of  such  Interest  *nd  his 
amily,  as  a  borne,  la  snffident  to  sapport  a 
homestead  exemption. 

3.  TJpon  the  facts  stated  In  th«  opinion,  It 
wu  held  that  neither  the  irfalntlff  nor  nis  gran- 
tors are  estt^ped  to  daim  that  the  tm^terty  in 
controvOTsy  was  a  homestead  at  the  dme  of 
the  conveyance. 

4.  Under  the  homestead  law  of  1879  the 
purchaser  of  land  held  and  occupied  at  tlw  time 
of  thfi  conTejance  as  the  homestead  of  the 
fmiDtor,  and  which  does  not  exceed  in  Talne 
the  snm  of  ^000^  takes  the  same  firee  lirom 
the  Hen  of  a  jodgmuit  docketed  prior  to  such 
porchase,  but  donng  the  axlstenoe  of  the  home- 
stead right. 

(Syllabus  by  the  Court) 

Appeal  from  district  (»urt  Phelps  comity; 
Oaslin,  Judge. 

Action  by  WlUlam  T.  Giles  against  J.  Theo- 
dore Miller  to  quiet  title.  There  was  Jadg>- 
ment  dismissing  the  action,  sad  plalndff  ap- 
peals. Reversed. 

Rhea  &  Rhea,  for  amteUant  O.  Norberg 
and  Walter  A.  Loose,  for  ^pp^ea 

NORTAL,  J.  nils  was  an  acttm  tvontfit 
by  William  T.  Ollea,  plaintiff  and  appellant, 
to  qnlet  the  title  to  lota  3.  4,  6,  and  6,  hi  Oie 
nortSieaat  gnarter  of  section  19,  in  township 
7  north,  of  raoj^  17  west  In  Phelps  county, 
and  to  enfoin  tiie  sale  of  said  premises  upon 


an  execution  Issued  on  a  judgment  In  fhvor 
of  appellee,  and  agalnat  one  J.  A.  GUea.  On 
the  trial  tito  district  court  found  the  Issues 
for  the  defendant,  and  dismissed  the  action. 

The  record  before  ns  shows  that  on  and 
for  several  years  prior  to  the  4th  day  of 
March,  1889,  plaintiff  and  said  J.  A.  Giles 
were  the  owneEs  of  the  real  estate  above  de- 
scribed, each  b^ng  the  owner  In  fee  of  the 
undivided  one-half  Interest  therein;  that  said 
J.  A.  Giles,  during  said  time,  was  a  married 
man,  and  resided  1^>on  said  pranlseB,  and  oo- 
cuided  the  same,  with  his  family,  as  a  home- 
stead, and  fhrmed  the  same;  Oiat  <u  the 
said  4th  day  of  March,  1889.  said  J.  A.  Glle% 
—his  wife,  Anna  L.  Giles,  J<rintDg  with  him, 
—by  deed  of  general  warranty,  omveyed 
his  Interest  In  sold  land  to  Oie  plaintiff  here- 
in, which  deed  was  duly  recorded  Uie  ftdlow- 
ing  day.  On  the  16th  day  of  October.  1888, 
the  defendant  and  appellee,  J.  nuodoro 
Miller,  recovered  a  Jodgmoit  agalnat  said 
J.  A.  Giles,  before  a  Justice  of  the  peace  of 
Phelps  coimty,  for  I120.S0  and  costs.  A  cw- 
tifled  transcript  of  said  Judgment  was  filed 
In  the  <^ce  of  the  clerk  of  the  district  court 
of  said  county  <m  October  18.  1888.  Subse- 
quently, aa  October  25,  1889,  Miller  caused 
an  ezecuthm  to  be  Issosd  1^  the  cleric  of  sold 
court  tvon  said  transcript  and  to  be  d^v- 
ered  to  the  sheriff  of  said  county,  who  lev- 
led  the  same  on  said  land;  and,  the  sheriff 
being  about  to  sell  the  same,  this  suit  was 
instituted.  The  proofs  estaUldi  that  the 
premises  In  omtroversy  were  at  all  times 
herein  stated  of  less  value  than  f2,000.  The 
plaintiff  below  contoids  that  the  filing  of  the 
transcript  of  said  Justice  Jndgm«at  In  Uie 
district  court  did  not  create  a  lien  upmi  ttie 
lands  in  dispute,  and  that  said  real  estate 
is  not  subject  to  sale  iq>on  ezecntku  Issued 
upon  said  transcript  Judgment  for  the  tear 
son  that  said  premises  constituted  the  home- 
stead of  plalntUTs  grantors,  J.  A.  GUes  and 
wife,  at  the  time  of  the  fllhig  of  such  tran- 
script and  from  thence  until  the  conveyance 
was  made  to  plaintiff.  The  defendant  Mil- 
ler, InalatB  that  a  penon  cannot  claim  a  home 
stead  in  lands  which  he  owns  In  common 
with  another,  and  luasmudi  aa  J.  A.  Giles 
only  owned  an  undivided  Interest  In  the 
property,  such  Interest  Is  subject  to  the  lieu 
of  defendant's  Judgment  against  him,  and 
may  be  s^d  on  execation  under  it 

The  precise  question  presoited  has  never 
been  passed  upon  by  this  court  That  a 
homestead  can  be  dalmed  1^  a  tenant  In 
common  is  afflrmed  by  the  courts  of  some 
of  the  states,  while  the  cwtrary  doctrine 
Is  h^  In  other  states.  Section  1  of  the  leg- 
islative enactment  ot  1879,  entitled  "An  act 
to  provide  for  the  ejection  and  dl^Ktst- 
tion  of  homesteads,  and  to  ocempt  the  some 
from  Judgmait  liois,  and  from  attaduneat 
levy,  or  sale  upon  execution  or  other  pro- 
cess," provides:  "A  homestead  not  exceed- 
ing In  value  92,000,  ouialsting  of  the  dw^ 
log  bi>VfW*  In  which  the  claimant  resides, 
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tta  appmteiuuicefl,  and  the  land  on  which 
die  same  Is  situated,  not  exceeding  100  acres 
of  land,  to  be  selected  X>y  the  owner  there- 
of, and  not  In  any  incorporated  city  or  Til- 
lage, or,  Instead  thereof,  at  the  option  of  the 
claimant,  a  quantity  of  conUgTioua  land,  not 
exceeding  two  lots,  within  any  incorporated 
city  or  Tillage,  shall  be  exempt  from  judg- 
ment liena,  and  from  execution  or  forced  sale, 
except  as  In  this  chapter  proTlded."  Neither 
the  aboTe  prOTlslona,  nor  any  other  section 
of  the  homestead  law,  spedfles  or  defines 
the  character  of  the  ownership  or  Interest 
In  lands  which  Is  necessary  to  support  the 
homeseead  ilglit  We  know  that  the  pnr- 
poee  of  the  legislature  In  enacting  the  statp 
ate  under  conrideratlon  was  to  protect  the 
debtor  and  his  family  In  a  home  from  forced 
sale  on  erecntlon  or  attachment  Keeping 
this  object  In  Tlew,  and  applying  tbe  liberal 
rule  of  cons  traction  which  always  obtains 
In  the  Intecpretatiim  of  exemption  laws,  we 
are  constrained  to  hold  that  any  estate  or 
Interest  in  lands  which  glTee  the  tight  ot  oc- 
cnpaaey  or  possession  Is  sufficient,  if  coupled 
with  reqnlrite  occupancy,  to  entitle  the  peracm 
to  the  benefits  of  the  provMona  of  the  sec- 
tion above  quoted.  The  ownership  need  not 
be  of  an  estate  In  fee  simple,  bnt  the  owner 
of  the  eqtiltable  title  occupying  under  a 
contract  of  purchase,  may  claim  the  exemp- 
tion of  thestatnte.  80  we  think  an  nndlTlded 
interest  In  real  estate,  accompanied  by  ex- 
cln^Te  occupancy,  win  support  the  home- 
stead claim.  J.  A.  OUes,  as  the  owner  of  an 
nndlvlded  Interest  in  the  property,  was  enti- 
tled to  Uie  excluslre  possession,  as  against 
erery  person  bnt  his  cotexumt  The  quan- 
tity and  Talue  of  the  land  being  within  titie 
statutory  limit,  and  the  requisite  occupancy 
being  established,  we  conclude  that  the  Judg- 
ment  was  not  a  lien  upon  the  grantors'  In- 
terest in  the  land.  Lozo  Sutherland,  38 
Mich.  168;  Sherrid  t.  Bouthwick,  43  Mich. 
515,  5  N.  W.  Eep.  1027;  QeaTer  T.  Blgelow, 
61  Mich.  4T,  27  N.  W.  Rep.  851;  Herdjnan 
T.  Cooper,  29  111,  App.  589;  Felds  t.  Dun- 
can. 30  ni.  App.  588;  Ck>nklin  T.  Foster,  67 
DL  104;  Potts  T.  DaTenport,  79  HI.  475;  Tar- 
rant T.  Swnln,  15  Kan.  140;  Thorn  t.  Thorn, 
14  Iowa,  49;  Horn  t.  Tnfte,  39  N.  H.  478; 
McClary  t.  Bixby,  38  Vt.  257;  Osw.ild  v.  Mc- 
Ganley,  (Dak.)  42  N.  w.  Rep.  7(i9;  Kaser 
T.  Haas,  (Minn.)  7  N.  W.  Rep.  824;  Freem. 
Cot  en.  I  54 

Oonnael  for  defendant  Insists  that  3.  A. 
Giles  waived  his  homestead  rights  In  the 
property  by  reason  of  his  having  claimed 
certain  peraonal  property  as  exempt  from 
■ale  under  an  execution  Issued  against  him 
on  the  said  judgment  in  faror  of  said  Miller. 
It  appears  that  prior  to  the  execution  under 
which  the  real  estate  in  question  was  about 
to  be  sold,  and  before  the  same  was  con- 
Teyed  to  this  plaintiff,  another  execution 
was  Issued  upon  the  same  judgment,  which 
waa  levied  upon  certain  personal  property 
•wned  by  J.  A.  Giles.    For  the  purpose  <a 


claiming  his  exemptions,  the  said  Judgment 
debtor  presented  to  the  officer  holding  the 
execution,  and  ffied  with  the  Justice  before 
whom  the  judgment  was  rendered,  a  sched- 
ule or  Inventory  of  the  whole  of  his  personal 
property,  In  which  he  stated,  under  oath, 
that  **I  am  the  head  of  a  family,  and  have 
neither  lands,  town  lots,  nor  houses  subject 
to  execution  as  a  homestead  under  the  laws 
of  this  state,  and  that  the  above  Inventory 
and  appraisement  contains  a  true  list  of  the 
whole  of  the  personal  properly  owned  by 
me."  'Hie  property  was  not  released  from 
the  levy,  but  the  same  was  sold  under  the 
writ  to  one  Phare,  who  at  the  time  knew 
that  ISk  property  was  claimed  as  exempt 
Subsequently  J.  A.  Giles  r^levied  the  prop 
erty  from  the  ptu*chaser,  alle^ng  In  the  affi- 
davit therefor  that  the  property  waa  exempt 
Giles  was  successful  In  the  action.  It  Is  now 
claimed  that  he  and  those  claiming  under 
him  are  estopped  to  InalBt  that  the  real  es- 
tate was  the  homestead  of  J.  A.  Giles.  No 
estoppel  was  either  pleaded  or  proved  In  thia 
case  against  the  wife.  So  far  as  appears, 
she  had  nothing  to  do  with  the  filing  of  the 
taiTentory.  It  Is  not  even  shown  that  she 
knew  ItB.  contents,  or  that  It  had  been  filed, 
or  that  her  hnbanil  claimed  the  perwrnal 
property  as  exempt  In  Ueu  of  a  homestead. 
The  homestead  law  waa  passed  for  the  pro- 
tection of  the  family  of  the  debtor,  and 
either  husband  or  wife  may  claim  the  bene- 
fits of  its  proviaiona.  Hie  statute,  in  effect, 
provides,  and  It  has  been  frequently  held, 
that  the  homestead  cannot  be  claimed  or  in- 
cumbered without  the  joint  consent  of  both 
husband  and  wife.  The  husband  alone  can- 
not deed  or  mortgage  it,  so  as  to  deprive 
either  hlnnelf  or  the  wife  of  their  Interest 
In  the  homestead.  So  we  conclude  that  Mrs. 
Giles  waa  not  ocmduded  by  the  acts  and  con- 
duct of  her  husband  from  claiming  the  prop- 
erty as  a  homestead.  The  case  falls  within 
the  principle  of  ti»  dedakm  In  Wliltlock  v. 
GoBBon,  (Neb.)  S3  N.  W.  Rep.  980.  In  that 
case  one  William  Qasson,  with  his  children, 
moved  to  this  state  from  lUlnotB,  and  redded 
upon  and  occupied  a  tract  ct  land  In  Madison 
ooonly  aa  a  homestead.  At  the  time  of  tals 
removal  to  this  state*  and  aver  since,  he  had 
an  insane  wife,  who  was  and  is  an  inmate 
of  att  asylum  for  -Oie  buane  Is  the  state  of 
Illinois,  and  has  never  resided  in  this  state. 
Oaasou  executed  a  mortgage  on  the  home- 
stead, In  whldt  he  was  described  as  a  single 
man,  tad  the  isedlt  was  extended  on  tiie 
faiUi  of  that  atatement  It  waa  held  that  the 
mortgagor  was  not  thereby  estopped  to  claim 
die  mortgaged  prantaea  as  a  homestead,  and 
that  the  mortgage  was  v<rfd  aa  to  the  home- 
stead ri^t  Judge  Post,  In  driivering  the 
opinion  of  the  court  \ipon  that  (pustlosi,  saya: 
"Estc^pel  wO]  not  supply  tbe  want  eC  powar* 
or  make  valid  an  act  prohlbttad  by  vtjfvtm 
|hwvlai<nis  of  law.  The  statute,  in  effect,  de- 
clares a  conveyanca  or  incumbranoa  of  the 
famQy  homestead  1^  the  husband  alone  void, 
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not  oaJj  as  to  tike  vlf  e.  tmt  u  to  the 
hoBband  UnndlL  Therefore,  neitber  la  e»- 
topped  from  asserting  the  homestead  rights, 
■B  asttlnst  the  grantee  or  mortgagee.  Such 
to  the  view  sanctloiied  llie  clear  vd^t 
of  anthority,  and  sapported  the  soundest 
reasoiUng.''  See  State  v.  Carson,  27  Neb.  501, 
4&  N.  W.  Rep.  aSL 

As  the  real  estate  In  dispute  was  the  home- 
stead of  J.  Qtles  at  the  time  of  the  flhng 
ot  the  transcript  of  the  Jndgment,  and  at 
the  time  of  Uie  plahitlfTs  porcbase,  de- 
fendant's Jodgmoit  was  not  a  Uck  on  the 
property.  The  purchaser  at  land  which  la 
held  and  occnpled  by  the  owner  and  his  fam- 
ily as  a  homestead,  and  which  does  not  ex- 
ceed In  Tslue  12,000.  takes  the  same  free 
from  the  Uen  of  a  Jndgment  doiteted  iwlor 
to  such  purcbnse,  but  during  the  existence 
of  the  homestead  right  In  other  words,  a 
Judgment  Is  not  a  Uen  vpcm  homestead  pran- 
toes,  and  the  owner  can  convey  the  same  free 
from  hta  prerioos  judgmesit  debts.  Schribar 
T.  Flatt,  10  Neb.  a2S,  28  N.  W.  Rep.  288.  It 
follows  that  the  plalndff  la  entitled  to  a  Judg- 
m&it  as  pra^d  for  In  his  pedtlon.  and 
the  distriet  court  erred  in  dlsmtsttog  the  ac- 
tion. The  Jndgment  appealed  from  to  re- 
rersed,  and  a  decree  will  be  entered  in  this 
court  for  the  plalntiC,  In  confWmltr  to  tUs 
opinion.  Jndgmoit  aceordlngly.  The  other 
judges  concnr. 


8TERXBKRG  v.  STATE. 
(Bivreaie  Ooort  mi  Netoi^a.  March  1,  1898.) 

bTKBBT  BULHO&M— UUKIOIFAL  COHVSOIi  —  TICK- 
ETS. 

1,  The  street  rsllway  of  the  city  of  Un- 
coln  Is  so  far  onder  the  L-ontrol  of  the  munici- 

Sality  that  the  latter  may  fin  the  rates  of  fare 
>r  passage  oTsr  saU  railway,  and  may  fsqnlre 
tickets.  0  for  25  cents,  to  be  kept  Utr  sale  by 
each  conductor  of  a  street  car. 

'X  A  street  railway  has  00  depots.  Its 
sCoppinfT  places  are  on  sach  street  comer,  and 
it  transacts  Us  bnsluess  with  the  pablic  in  Its 
cars,  and  its  tickets  should  be  kept  for  sale 
where  It  transacts  its  business  with  the  pablic. 
(Bynabns  by  the  Gonrt.) 

Em>r  to  district  ooort,  Lancaster  oounty; 
Tibbcts,  Jndge. 

Winiam  H.  Stemborg  was  convicted  of  as- 
soolt  and  battery  before  a  Justice  of  the 
peace,  and.  on  appeal  to  the  district  court, 
was  again  found  guilty,  and  brings  error. 
Affirmed. 

Marqoett,  Deweese  &  Hall  and  W.  O. 
Clark,  for  plalntUf  in  error.  Geo.  H.  Hast- 
ings, Atiy.  Oen.,  N.  Z.  Sndl,  and  Adams  & 
Scott,  for  the  State. 

MAXWELL,  a  J.  The  plslntUT  tn  error 
was  0(HiviGted  of  assault  and  battery,  and 
Judgment  rendered  against  him  on  the  ver- 
dict The  ease  was  submitted  to  the  court 
below  on  the  following  stipulation  of  facts: 
"It  to  hereby  stipolated  and  agreed  that  the 
Uaoda  atieet^taUwayOompanytoa  corpora* 


Hon  duly  organized  and  existing  imder  and 
by  virtue  of  the  laws  of  the  state  of  Nebraska, 
running  and  operating  in  the  dty  of  linooln 
a  line  of  street  railway,  and  that  on  the  Slat 
day  of  July,  1881,  WUllam  H.  Sternberg  was 
a  oonductw  <a  one  of  the  cars  'Ot  said  com- 
pany, and  on  the  27th  day  of  August^  1881.. 

A.  L.  Bice  was  also  a  conductor  on  one  of 
said  company's  cars.  That  on  the  31st  day 
at  July,  1891,  one  Oeorge  H.  BaA  got  upon 
one  of  the  oaie  at  the  said  oompany,  on  which 
WUllam  H.  Btembug  was  ooodnotor,  and  de- 
manded of  the  saM  conductor  that  he  sell  to 
the  said  George  H.  Bosh  6  Lincoln  Street 
Baltvay  tickets  tor  2S  cents;  and  that  tiie 
said  OeiMree  H.  Bush  offered  to  pay  to  the 
said  William  H.  Sternberg,  as  oondnctor,  the 
8Bmar25cait8tor8aid  tlcfeeto;  and  fiiat  Mr. 
Bosh  demanded  a  padtage  of  sbc  tiofceti  for 
26  oenta,  and  manifeetad  a  wUUngBees  to  pay 
one  ct  the  six  tickets  to  the  oondnotor  when- 
ever nld  ttdcets  were  ddlvned  to  hbn,  anS 
whenever  said  package  of  tickets  was  de- 
livered to  htan  he  was  ready  to  pay  and  de- 
liver the  25  oenti,  and  for  that  purpose  h^ 
the  20  cents  in  his  hand,  In  full  view;  and 
that  said  Sternberg  refused  to  give  him  a 
package  of  rix  ttoketa  tor  26  cents,  tmt,  on* 
the  oontrsry,  demanded  of  aaJd  George  H. 
Bush  that  be  pay  the  5  cento  fare  which  was 
the  coBtmnary  cterge  for  a  single  passage  on 
the  car;  and  that  the  said  George  H.  Bush 
refused  to  ^paj  the  said  6  cents  fare  on  said 
dwnanfl;  and  thweiq^  the  said  StenibGrg 
notified  him  that  he  would  have  to  leave  said- 
oar,  which  the  said  Bush  dedtoed  to  do,  and 
toMreupon  the  said  WlUiam  H.  Sternberg  at- 
tempted to  forcibly  eject  and  erlet  said 
party  from  said  ear.  The  said  Bush  resisted , 
and  the  said  Stmiberg  was  unable  by  hlm>- 
self  to  put  said  party  off,  and  toereupon  called 
to  his  asslBtanee  other  parties.  That  the 
said  SteitAierg  and  the  parties  he  called  to 
hto  asristanee  took  hold  of  and  Inld  their 
hands  upon  the  said  Bush,  said  Bush  all  the 
time  reslsttog  with  all  his  power,  and  (he 
said  Sternberg  and  the  persons  faelpli^  him 
overcame  said  Bush's  recftstanoe,  and  ftural- 
bly  ejected  him  from  the  car,  said  Sternberg 
and  his  asslstante  using,  however,  no  more 
fortie  than  was  neoeasary  to  ov«tx>me  the 
reaUtanoe  of  Bush  and  put  him  off.  That  on 
the  27th  day  of  August,  1891,  A.  L.  Rice  was 
a  conductor  on  one  of  the  cars  of  the  said 
street-railway  company,  and  that  on  the  said 
date  one  Edwin  P.  Le  Fevre  got  upon  said 
car  on  which  the  said  Rioe  was  conductor  to 
ride,  and.  when  he  was  aSked  for  hto  fare  by 
the  said  conductor,  the  said  Le  Pevre  de- 
manded of  the  said  A.  L.  Bloe,  conductor, 
that  he  sell  to  him  six  tl<dteto  for  25  cents, 
and  the  said  E.  P.  Le  Pevre  was  ready  and 
willing  and  tendered  to  the  said  conductor 
the  25  cmtB  for  the  tickets,  and  tiie  said  con- 
ductor refused  to  sell  said  tickets  to  the  sold 

B.  P.  Ijo  Fevre,  but  demanded  of  him  5 
cents,  which  was  the  oustotuary  fare  ^larged 
by  the  said  compaay  tor  a  pasaage  upon  tto 
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cars,  and  tike  aaid  Le  Fevre  refused  to  pay 
ttie  same,  bnt  Inslated  on  being  sold  6  tick- 
ets for  25  oents,  out  of  wblcfa  he  would  pay 
to  the  oonductor  his  fare  for  said  passage. 
The  said  A..  L.  Rtce,  as  conductor,  still  re- 
fused to  sell  said  tickets,  and  Insisted  upon 
the  said  Le  Fevre  paying  the  5  cents  fare, 
which  Le  Ferre  refused  to  do,  and  there- 
upon A.  L.  lUce  laid  hla  hands  upon  the 
said  Le  Fevre,  and  forcibly  ericted  said 
Le  Ferre  from  the  car.  That  at  both 
of  said  dates  there  was  a  rule  and 
regulation  made  by  said  street-car  com- 
pany by  which  its  conductors  were  required 
to  eject  and  put  ott  from  its  cars  any  parson 
who ,  att^npted  to  ride  without  paying  the 
cnstomaxy  fare.  That  cm  all  of  the  cars  of 
the  Ltucoln  Street^RaUway  Ckuupony  the 
fares  are  paid  directly  to  the  ccmductors, 
and  not  dropped  Into  a  cash  box,  and.  If  tbe 
conductors  are  required  to  sell  tickets,  they 
would  be  obliged  to  handle  the  cash  fares,  as 
well  as  those  paid  by  tickets.  That  both  the 
eald  E.  P.  Le  Fevre  and  George  H.  Bush 
had  ridden  upon  the  said  cars  prior  to  these 
dates,  and  hod  attempted  to  buy  six  tlck- 
etq  for  20  c^ts  from  the  conductors, 
and  bad  been  refused,  and  had  been  noti- 
fied that  said  conductors  did  not  sell  tickets 
on  the  oars.  That,  prior  to  tlie  putting  on  of 
the  otootrio  cars  on  the  line  of  the  street- 
railway  company,  all  Its  lines  had  beoi  op- 
erated tfj  hone  can,  and,  under  the  system 
as  operated  by  horse  oars,  there  was  only 
one  man  to  the  car,  and  be  was  the  driver, 
and  that  all  fares  paid  by  the  passengers  on 
said  can  were  dropped  Into  a  oadi  box,  in- 
stead of  bdng  paid  dlreoOy  to  the  driver  or 
conductor.  That,  nndor  sakl  system,  it  bad 
been  oustonuuy  for  aBTend  years  for  the 
driver  on  the  hrase  cars  to  sdl  to  paaseogers 
6  tickets  for  26  oenta,  as  required  1^  an  or- 
dinance ot  the  city  of  Lincoln.  That  during 
the  spring  of  "91  said  system  of  street  cars 
changed  fnnn  horse  csrs  to  etooMdlr,  and 
that,  under  said  system,  all  the  fares,  both 
cash  and  otherwise,  are  paid  directly  to  the 
conductw.  That;  under  the  pnsent  system 
of  operating  said  street  railway,  the  Tarions 
railroad  tlfdcet  agents  hi  the  sdl  tickets 
24  for  ILOO,  Instead  of  tlie  oonductOT  selling 
6  fen:  25  cents  to  the  passengen.  That  the 
number  of  people  who  ride  npmi  the  oars 
of  the  Lincoln  street  railway  per  day  is  upon 
an  average  about  7,000^  and  ahaOb  one  half 
of  these  would  tn^  tickets  of  the  conductors, 
if  six  for  25  oents  were  sold  by  the  oon- 
ductor. That  on  sold  dates  there  was  in 
foroe  an  otdinsnoe  of  the  dty  ct  TAntyfin  qx 
the  words  and  flgores  f<dlowing:  '1167.  No 
company  shall  charge  or  receive  more  than 
5  cents  fare  tor  eaoh  pasaoiger  oaixled  on 
any  of  said  roads,  nor  more  than  25  cents 
for  each  package  of  six  tickets.  1168.  Every 
street-railroad  company  in  tills  dty  shall 
keep  for  sale  by  the  ocmduotor  or  driver  of 
esch  oar  pookages  of  tidcets  ttf  the  required 
nombw  for  26  oents  each,  ready  tor  d^very 


during  the  running  at  the  oar  to  any  passot- 
ger  applying  and  paying  for  the  some.  *  * 
*  1170.  It  shall  be  unlawful  for  any  p  ^rsbn 
to  ride  upon  any  street-railroad  car  lu  the 
dty  of  Lincoln  wlOiout  paying  the  customary 
fftre,  (unless  exempt  by  the  roles  of  the  com- 
pany owning  said  raUroad.)  *  *  *  1172. 
Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  article  shall,  tq;>on  convlctioa 
thereof,  be  flned  in  any  sum  not  exceeding 
1100,  and  be  committed  until  such  fine  and 
prosecutions  are  paid.'  On  page  457  of  the 
Munldpal  Code  is  an  ordinance  which  pro- 
vides as  follows,  (referring  to  the  Llnarfn 
Street-Rail  way  Ck>mpany:)  'Bald  railway 
company  shall  be  subject  to  all  reasonable 
regulations  In  the  construction  and  use  of 
said  railway  which  may  be  Imposed  by  or- 
dinances.' " 

On  the  trial  of  the  cause  the  court  in- 
structed the  jary  as  foUows:  "The  jury  are 
Instructed  that  the  complaint  charges  that 
the  def^idant,  on  the  Slat  day  of  July,  1891, 
In  the  county  of  Lancaster,  and  state  of  Ne- 
braska, and  within  the  corporate  limits  of 
the  d^  of  Lincoln,  did  unlawfully,  in  and 
iqion  one  Oeorge  H.  Bt^,  make  an  assault, 
and  did  th^  and  there  unlawfully  atrUce  and 
wound  him.  the  said  Oeorge  H.  Bush.  (2) 
The  assault  of  the  defendant  upon  the  person 
of  Geoi^  H.  Bosh  at  the  time  and  place  al- 
leged in  the  complaint  is  admitted  by  the  de- 
fendant, and  your  verdict  should  be  guilty 
as  diaised."  The  Jury  returned  a  verdict 
finding  Sternberg  guilty  as  charged,  and  he 
was  flned  96  and  costs.  The  defense  la  made 
by  the  street-railway  company.  The  reasons 
set  forth  by  It  In  its  brief  for  holding  the 
Judgment  wnmeous  are  as  follows:  "(1)  The 
ordinance  requiring  the  street-railway  com- 
pany to  constitute  its  conductors  agents  for 
the  sale  of  tidfets  was  Ul^;al  and  void  (a) 
because  such  requirement  is  unreasonable  In 
law,  and  lu  excess  of  the  police  power  of  the 
state;  (b)  because  the  coundl  of  the  dty  of 
Uuooln  was  without  power  to  enact  such  re- 
quirement C!)  Because  the  complaitdng  wit- 
ness was  himself  a  wrongdoer,  and  volun- 
tarily provoked  and  brou^t  upon  himself 
the  alleged  assault,  and  was  In  any  event 
ri^tfolly  ejected  from  said  car.  The 
ordinance  Is  unreasonable,  and  exceeds  the 
police  power  of  the  state.  (4)  The  ordinance, 
whldi  has  no  paralld  in  adjudged  cases  or 
in  current  history  of  municipal  regulations, 
appears  to  have  been  suggested  from  the 
fact  that  at  an  early  day,  when  the  ears  were 
operated  hj  mules  or  horses,  In  charge  of  a 
single  driver,  the  street-railway  company, 
or,  more  exactly.  Its  predecessor,  had  sold 
tickets  at  the  rate  of  tir  for  25  cents  tluoii^ 
the  drivers.  The  drivers,  however,  wmb  not 
permitted  to  take  up  sudi  tickets,  or  to  cot 
lect  fares,  which  hi  eadi  case  uie  possengw 
must  personally  deposit  In  a  fftre  box.  The 
driver  was  required  to  mshe  dionce,  when 
necessary,  In  a  limited  amount,  but  even  then 
was  not  permitted  te  retain  and  deposit  the 
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tare.  Ha  ratnnied  the  irtiole  amount  to  the 
passenger,  who  dropped  the  fare  into  the 
box.  Brety  one  aceostimied  In  those  days 
to  use  the  can  knows  that  this  rule  was  rig- 
Idly  joined  and  oiforoed,  and  that,  even 
for  tile  aged,  or  for  women  and  children,  the 
driver  was  nnable  on  reqoest  to  rec^Te  or 
deposit  Uie  tare.  Under  rapid  (electrtcaJ^ 
transit,  and  with  Incroued  immbeca  of  pas- 
sengers, public  safety  requires  in  most  cases 
two  men.  Instead  of  one.  to  manage  the  cars, 
and  public  conTenlence  demands,  whether 
reasonable  or  not,  that  the  cmiductor  collect 
the  fares.  Tbese  great  ImproTements  render 
the  sale  of  tickets  by  conductors  unsafe  and 
Impracticable.  The  simulation  shows  that, 
a  year  ago,  the  street-railway  company  was 
carrying  IjdOO  passengers  dally,  and  that  at 
least  one  half  would  In  any  event  pay  cash. 
The  cmdoctoni  then  would  reostre  917S  in 
cash,  and  an  eoulTalent  of  $140  in  tickets. 
These  amounts  are  constantly  Increasing,  be- 
cause Uncoln  is  a  growing  dty,  and  more 
persona  use  the  cars  eaxih  year.  The  oppor- 
tunity for  fraud  and  theft  on  Ljb  part  of  the 
condoctor  Is  numUeat  A  conductor  on  a 
crowded  line  might  receire,  and  does  receive, 
¥15  to  ISO  daily.  For  half  or  two  thirds  of 
Uw  caah  taken,  at  the  rate  of  S  cents  per  fare, 
he  can  substitute  tidcets  necessarily  in  his 
poBsession  at  the  rate  of  4  cents  per  fare, 
embensUng  daily  from  50  c«its  to  $2~^S  to 
$60  per  monOL  The  ratio  of  tickets  to  farea 
la  neoeesazily  uncertain  and  variable  <m  dif- 
ferent lines  and  dates.  Detection,  even  by 
secret  servtoe,  would  be  Impossible,  because 
a  detective,  to  form  a  ccorect  Judgm^t, 
would  watdi  so  closely  as  to  dladose  his  pur- 
pose." 

The  aaswttfm  tiuit  llie  radinance  In  ques- 
tion Is  wlttiout  a  paralld  in  the  current  his- 
tory  of  municipal  regulations  is  not  borne  out 
by  the  cases  cited.  On  the  contrary,  street 
railways  are  constructed  for  the  convenience 
of  the  public  The  cars  necessarily  pass  over 
a  certain  presoibed  portion  of  tlie  streets  oc* 
called  by  tbeix  tracks.  Ebrery  rtreet  comer 
la  a  statitm  irtiere  passengers  majr  be  receiv- 
ed and  discharged.  The  streets  are  for  the 
benefit  of  all  the  public  generally,  as  well  as 
the  portlim  represented  1^  the  street-railway 
comiMuiy.  Now,  as  the  company  Is'imrmltted 
to  use  the  public  streets,  and  along  their 
trade  have  a  right  of  way  on  whitdi  It  is  enti- 
tled to  preference  over  other  vehiuee  passing 
alonff  the  streets,  it  necessarily  foUom  that 
the  flmeral  regulations  and  control  of  Buch 
railways  are  under  the  police  pow»8  in  the 
dty  govemmoLt,  and  the  nmnldpaUtT  may 
enact  all  reasouaUe  rules  for  that  purpose. 
Railway  Oo.  v.  Beny,  (Ey.)  18  S.  W.  Rep. 
1008;  State  v.  Inhabitants  of  Trenton,  (N.  J. 
Sop.)  aO  AtL  Rep.  1076;  St  Louis  v.  St 
Loots  R.  Co.,  SB  Ma  44, 1  &  W.  Rep.  805.  It 
wIH  bo  obaraved  In  the  esse  at  bar  that  on 
pace  4S7  of  Bf  nnicipal  Gode  of  Uncoln  it  to 
provided  that  "said  railway  company  shall 
be  subject  to  all  reasonable  regulaUons  in 


the  construction  and  use  of  said  nUlway 
which  may  be  imposed  by  ordinances."  The 
omstitution  of  1875.  to  prevent  favorltisin 
and  fraud,  required  the  consent  of  a  majority 
of  the  Sectors  thereof  of  any  dty,  town,  or 
Incorporated  village  to  the  construction  of  a 
street  raUway.  Const  art  13,  S  2.  TUs, 
therefore,  was  tlie  proposition  submitted  to 
tlie  electors,  and  accepted  by  tliem  and  the 
street-railway  company.  In  addition  to  this, 
paragraph  18,  |  67.  art  18  of  the  statute, 
grants  the  general  power  to  regulate  and  pre- 
Bcrlbe  the  manner  of  running  street  cars,  to 
require  the  heating  and  deanlng  of  the  same, 
and  to  fix  and  determine  the  fare  Charged." 
It  is  claimed  on  behalf  of  Hie  company  that 
tlie  power  "io  fix  and  determine  Uie  fare 
ehaif^ed"  does  not  confer  the  power  to  re- 
quire tlt^kets  to  be  sold  at  all.  and  Uierefore 
that  no  authority  for  that  purpose  extots  in 
favor  of  the  dly.  This  is  begging  the  ques- 
tion. Hie  power  to  fix  the  rates  of  fare  nec- 
essarily carries  with  it  all  Inddmts  necessary 
to  carry  the  power  Into  efTect  Thus,  for  a 
sln^e  passage  the  fiire  is  5  cents.  If  6  trips 
are  to  be  made,  the  price  to  Hxed  at  6  for  25 
cents.  A  street  railway  has  no  depots.  Its 
stations  are  the  street  comers,  and  its  busi- 
neas  with  the  public  Is  ramducted  <m  its  cars, 
la  it  unreasonable  to  require  the  company 
to  sell  ito  tickets  at  Its  place  ot  doing  busi- 
ness? We  tliink  not  The  ]^ea  that  It  to  11a- 
tde  to  be  demanded  1^  its  employes  if  It  sells 
tickets  on  tbB  cars,  we  believe,  does  Injustice 
to  cuny  faithful,  rdiable,  and  diligent  per- 
sons, whose  integrity  is  above  question,  and 
is  a  m^  pretext  to  evade  the  ordinance  re- 
quiring ti(^eto  to  be  sold  on  the  cars,  as  it 
will  readily  be  seen  from  the  stipulation  of 
Hio  taetB  that  It  to  for  the  Interest  of  the  com- 
pany not  to  sell  tickets,  but  to  collect  Ares 
In  ca^  But  even  If  the  chdm  tm  bdialf  of 
the  company  to  true,— which  we  do  not  be- 
■  lleve,— it  must  oouiply  with  the  ordinance. 
The  qpeatlon  to  one  of  power,  and  the  imwer 
of  the  d^  over  Uie  street  railway  to  full  and 
amide,  and  the  requirement  to  reastmable,  and 
the  company  must  perform  on  Its  part  Mr. 
Bush  theKfore  had  a  ri^t  to  demand  six 
tickets  <^  the  pi*i«t<*  In  error  on  offering  to 
pay  ftor  Uie  same,  and  l!be  plalntli^  In  error 
wa*  guilty  of  a  wrong  in  ejecting  him  frran 
the  cars.  Tbe  judgment  to  right  and  to  af- 
ftrmed.  The  other  Judges  concur. 


BICB  V.  STATB. 
(Supreme  Court  of  Nebraska.  March  1,  1893.) 

Error  to  district  court,  Lancaster  county ; 
Tibbets,  Judge. 

One  Rice  was  convicted  of  aaaault  and  bat- 
terir  before  a  justice  of  the  peac^  wid,  on  ap- 
peal to  the  district  court,  was  agam  fDtmd  gnu- 
ty,  and  brings  error.  Affirmed. 

Marquett,  Deweeae  &  Hall  and  O.  W.  Clark, 
for  plaintiff  in  error.  Geo.  H.  Hastings,  Attj. 
Gen.,  and  N.  Z.  Snell,  for  the  SUta. 
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UAXWEIUj,  C.  J.  TixB  qneetions  ioTolTed 
In  this  cue  are  IdenticaL  with  those  in  Stem- 
beiv  T.  State,  54  N.  \V.  Ken.  553,  (juat  decidwl.) 
ana  the  same  Jadement  will  be  entered.  The 
indgmmt  of  tbe  diatrlct  court  is  therefore  af- 
firmed.   The  other  judges  concur. 


O'GRADT  y.  STATE. 
(Supreme  Court  of  Nebraaka.   March  1,  1893.) 

ISTOJICATIOX  TO  ExrUSE  CRIME  —  I.VSTHUCTIONS, 

1.  Intoxication  Ls  no  justification  or  excuse 
for  crime;  but  eTidenee  of  excessive  intoxica- 
tion bj  which  the  partr  is  wholly  deprired  of 
reason,  if  Uie  iotoneatloo  was  not  indulged  hi 
to  commit  crime,  mar  be  sabmitted  to  the  jury 
for  it  to  consider  whether  In  fact  a  crime  has 
been  committed,  or  to  determine  the  degree 
where  the  offense  consists  of  sereral  degrees. 

2.  Instructions  set  out  in  the  record  should 
be  qualified  as  above. 

(Syllabus  by  tiie  Court) 

Error  to  district  ooort,  Jobnatm  conn^, 
Babcock,  Judge. 

Martin  J,  O'Grady  was  convicted  of  at- 
tempting to  pass  a  forged  check,  and  brings 
error.  Reversed. 

Daniel  F.  Osgood,  for  plalntlfF  lit  error. 
Geo.  H.  HiHiitingi.  Atty.  Oen.,  for  the  State. 

UAXWQLL.  C.  J.  The  plaintiff  in  error 
was  otmvicted  of  attempting  to  pass  a  forged 
dieck,  and  was  sentenced  to  Imprisonment 
In  the  poiltaitlary  for  two  years.  All  the 
testimony  In  tlie  case  upon  that  point  tends 
to  show  that  the  plaintiff  In  error  was  In- 
toxicated at  die  time,  and  the  question  pre- 
sented Is  to  what  ertent.  It  at  all,  excessive 
dninkamees,  not  entoed  Into  for  the  purpose 
of  committing  crime,  may  be  considered  by 
the  jury  in  determining  the  intention  of  Hie 
accused.  The  court  Instructed  the  Jury: 
'Tbti  Jniy  are  Instructed  that  voluntary  in- 
toxication or  drunkenness  Is  no  excuse  for  a 
crime  committed  waAet  its  Influence,  nor  Is 
any  state  of  mind  resulting  from  drunken- 
ness short  of  actual  Insanity  or  loss  ot  reason 
any  excuse  for  a  criminal  act  Where,  with- 
out Intoxication,  tlie  law  would  impute  a 
criminal  intent,  pnxtf  of  drunkenness  win 
not  aTHlI  to  dlH>roTe  snch  intttit,  where  the 
dmnkfianeas  Is  ToloittaTy.*'  It  wHI  be  ob- 
served that  the  Instinctlcm  contains  two 
propodtitms,  Yiz.:  That  dmnkeoness  Is  no 
excuse  for  crime,  nnless  It  prodncea  actual 
bisanity  or  loss  of  reasm;  attd«  second,  that 
where  the  Into^dcatlon  1>  Tohratary,  proof 
of  intoxication  caniuvt  be  considered  to  dis- 
prove Intent  The  rule  as  stated  In  the  sec- 
ond iwrt  of  die  inatmctlon,  being  without 
qualification,  Is  too  broad.  While  It  Is  true 
that  Intoxication  Is  not  a  JnstlflcatltHi  or 
excuse  for  crime,  it  Is  also  true  that  at  the 
pr»ait  time  evldmce  of  Intoxication  maj  be 
admitted  to  determMe  whetiier  or  not  a 
crime  has  been  committed,  or,  where  it  con* 
slsts  of  several  degrees,  depending  tm  ttn 
lnt«it,  the  grade  of  the  offense.  Cllne  t. 
State,  4S  Ohio  St  834,  S35,  1  N.  B.  Rep. 
22,  which.  In  ou*  view,  states  tlie  law  correct- 


ly. Is  as  follows:  "Where  a  person  having 
the  desire  to  do  to  another  an  nnlawfoi  Injury, 
drinks  Intoxicating  liquors  to  nerve  himself 
to  the  commission  of  the  crime,  intoxication 
is  hdd,  and  properly,  to  aggravate  the  of- 
fense; but  at  present  tbe  rule  that  intoxica- 
tion aggravates  crime  is  confined  to  cases  of 
that  class.  The  rule  Is  well  settled  that  in- 
toxication Is  not  a  justification  or  an  excuse 
for  crime.  To  hold  oOierwlse  would  be  dan- 
gcFous  to,  and  sabverstve  of,  puUlc  welfiire. 
But  In  many  cases  evidence  of  Intoxication  Is- 
admlssilde  with  a  view  to  tbe  question 
whether  a  crime  has  be^  committed,  or, 
where  a  crime  consisting  of  degrees  has  been 
committed,  such  evldoice  may  be  important 
in  determining  a  degree.  Thus  an  Intoxi- 
cated person  may  liaTe  a  counterfeit  bank 
bill  In  his  iKMsesslon  for  a  lawful  purpoeOr 
and,  intending  to  pay  a  genuine  bUl  to  an- 
other person,  m^  reason  of  such  Intoxl- 
cation,  band  him  thei  counterfeit  bill.  As  in- 
tent, in  such  case,  la  of  the  essence  of  the- 
offense,  it  Is  possible  that  in  proving  Intoxi- 
cation you  go  far  to  prove  that  no  crime 
was  committed.  Plgman  v.  State,  14  Ohio, 
555.  So  where  the  offaise  cliarged  embraecB 
dellberatfcMi,  premeditation,  some  qiedfic  in- 
tent or  the  like,  evidence  of  Intoxication  may 
be  important,  and  It  has  frequently  been  ad- 
mitted. Nichols  V.  State,  8  Ohio  St  485; 
Davis  V.  State,  25  Ohio  St  369;  Lytle  v. 
State,  81  Ohio  St  106.  The  leadliig  cose, 
Plgman  v.  State,  has  been  repeatedly  citod 
with  approval,  (People  v.  Robinson,  2  Park- 
er,  Crtm.  R.  235;  People  v.  Harris,  2» 
OaL  678:  Roberta  v.  People.  19  Mich. 
401;  State  v.  Welch,  21  Hhin.  22;  Hopt 
People,  104  U.  S.  631;  State  v.  Johnson. 
40  OomL  186;)  and  no  doubt  the  law  jap- 
<m  the  subject  is  correctly  stated  ia 
that  case,  and  the  rule  as  there  ex- 
pressed Is  humane  and  Just;  but  tliere  Is 
always  danger  ^t  undue  w^ght  nHl  be 
attached  to  the  fact  of  drankeuneas  where- 
It  la  ahowm  in  a  criminal  casev  and 
courts  and  juries  should  see  that  It  is  only 
used  for  tba  pm^ose  above  stated,  and  not 
as  a  cloak  or  jnstiflcation  for  crime.  See 
also,  TT.  8.  T.  Drew,  5  ISaaoa,  28,  1  Lend. 
Crim.  Cos.  131,  note;    Reg.  t. 

Davis,  14  Cox,  Crlm.  Cas.  563,  28  Moak, 
Shig.  R.  657;  note  Lawson,  Inson.  533-708, 
where  ail  the  cases  are  collected  relating  to 
the  admissibility  and  effect  in  criminal  cases 
of  proof  of  Intoxication.*'  Dnmkenneai  la 
not  favored  as  a  defense,  and  in  Jcdmson  ▼. 
Phlfer,  8  Neb.  402,  this  court  held  that  it 
could  not  Tollan  a  par^  from  a  omtTact 
on  the  ground  that  he  was  drunk  when  it 
was  entered  into,  nnless  hts  conditiMi  readied 
that  degree  which  may  be  called  "axcesslve 
dmnkemuoB,"  where  a  party  is  ntteriy  de- 
prived of  reason  and  understanding.  This, 
In  our  view,  la  the  true  rula  As  mudi  as  wa 
may  desire  to  discourage  drunketmess,  and 
deidorable  as  the  habit  of  drinking,  with  Its 
train  of  wrecks  and  ruin,  may  be.  we  most 
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■tlU  rect^nize  tiie  frmllty  of  haman  belDgs, 
and  adopt  the  law  to  the  actual  condition  of 
the  party.  In  Plgman  t.  State,  supra.  It 
la  sold:  "The  older  writer*  regard  dmnkec- 
ness  aa  an  asgravatloo  ot  the  olTeuoe,  and 
excluded  It  for  any  purpo9&  It  la  a  hl^ 
crime  agatnat  one's  aeU,  and  oflenslTe  to  ood^- 
et7  and  good  morals.  Yet  every  man  knowa 
ttiat  acta  may  be  committed  In  a  fit  of 
Intoxication  whldi  would  be  abhorred  In 
sober  momenta.  And  it  seems  strange  that 
any  one  should  erer  bare  Imagined  that  a 
person  who  committed  an  act  from  die 
effects  of  drink,  which  he  would  not  hare 
done  if  sober,  is  worse  than  the  man  who 
conunits  it  from  sober  and  ddiberate  Intent. 
The  law  regards  on  act  deae  in  sodden 
beat.  In  a  moment  ot  tteaxy,  what  passl<xi 
has  dethroned  reason,  as  less  criminal  than 
the  same  act  when  performed  In  the  oooL 
and  undisturbed  poHsesslon  of  all  the  facul- 
ties. There  la  nothing  the  law  so  abhors  as 
tb»  cool,  deliberate,  and  settled  porpose  to 
do  miwddef.  That  la  a  quality  of  a  dem<m; 
whilst  that  which  la  done  on  great  excitement, 
as  wh^  the  mind  is  broken  up  by  poison 
or  intoxication,  although  to  be  punished,  may 
to  some  extent  be  aofteued  and  set  down  to 
the  infirmities  of  human  nature.  Henee-^ot 
regarding  It  as  an  aggravation— dmnkenneaa, 
as  anything  etoe  ribowlng  the  state  of  mind 
or  degree  of  knowledge,  should  go  to  the 
jury.  Upon  tbla  princ^le,  ia  modem  cases, 
It  has  been  permitted  to  be  abown  that  the 
accused  was  drunk  vritea  he  peq>etTated  the 
crime  of  killing,  to  rebut  the  Idea  that  It 
waa  done  In  a  cool  and  deliberate  state  of  the 
mind,  necessary  to  constitute  murder  In  the 
flnt  degree.  The  principle  Is  undoubtedly 
righL  So,  on  a  cbai'ge  of  passing  counterfeit 
money,  U  the  person  la  so  drunk  that  he 
actually  did  not  know  that  he  had  passed  a 
bill  that  was  connterfeit,  he  la  not  guilty. 
It  oftentimes  requires  much  skill  to  detect  a 
counterf^t.  The  crime  of  passing  counter- 
felt  money  consists  of  kno^vln^  passing  It. 
To  rebut  tliat  knowledge,  or  to  enable  the 
Jury  to  Judge  rightly  of  the  mutter,  It  Is 
compet^t  for  the  person  diarged  to  show 
that  be  was  drunk  at  the  time  he  passed  the 
bill.  It  Is  a  drcumatance,  among  others, 
entitled  to  its  Just  weight."  If  he  wns  so 
dnmk  aa  to  be  deprived  of  reason  and  un- 
derstanding, that  is  a  fact  for  the  Jury  to 
consider  with  the  other  facts  proved  in  de- 
termining the  guilt  or  innocence  of  the  ac- 
cused. The  Judgment  la  revened,  and  the 
cause  remanded  for  further  proceedings^' 
The  other  judges  omcnr. 


OMAHA  SOUTHERN  RT.  CO.  v.  BEESON. 
<8)ctprenie  Coort  of  Nebraska.    March  1,  1893.) 

GOMDniNATIOH  PROCSEDINOS  —  SCBSTITI'TION  OF 
llTDBKinTOK  — JOBT— PBOTOOTtAPB  UP  FKBMI5ES 
— BVIDSHCR. 

1.  A  a&foad  esnmany  wUdi  has  ai»propri- 
■atsd  private  pn^erty  for  right  of  way  purposas. 


OD  anneal  to  the  district  court  from  an  award 
of  damage  Is  not  entitled  to  have  a  third  party 
substituted  and  made  a  party  in  its  stead  on 
the  ground  that  such  person  has  a^eed  to  in- 
demnify it  for  money  expended  for  riRht  of  way. 

2.  To  entitle  a  third  party  to  intervene  in 
an  action  he  must  have  some  interest  in  the 
subject  of  the  controversy.  A  mere  contingent 
liaUllty  to  answer  over  to  the  defendant,  with- 
out any  privity  with  the  plaintiff.  Is  not  sq& 
cient. 

3.  In  superiDtendlng  tiie  Impaneling  of  a  jn- 
ly  some  discretion  is  necessarily  confided  to  the 
court,  and  the  excusing  of  a  juror  for  cause 
wilt  not  be  held  ground  Sor  reversal  unless 
there  appears  to  have  been  on  abuse  ot  dis- 
cretion. 

4.  Where  on  a  trial  an  Inspection  of  th« 
premises  in  qoestion  is  proper,  but  Impractlcft- 
hie  nr  ituiKissible,  a  pliotograpbic  view  thereof 
Is  admissible. 

6.  On  trial  of  a  eondemnatlon  proeeedlnfc  it 
was  not  error  to  admit  evidence  tending  to  prove 
that  the  proi>erty  in  questitHL  (a  tract  of  21  acres, 
adjoining  the  city  of  Flattsmouth)  was  suscepti- 
ble of  subdivision  Into  smaller  lots,  by  reason  of 
which  It  waa  more  valuable^  and  that,  in  eon- 
seqaence  ot  the  amstrvetion  of  the  railroad 
traclc,  subdivision  therecrf  waa  rendered  Im- 
possible, whereby  the  valae  of  the  tract  was 
greatly  Impaired. 

6.  In  sQch  case,  proof  of  annoyance 
smoke  and  ashes  from  passing  trains  Is  admle- 
slble,  where  the  railroad  track  b  constructed 
near  the  dwelling  of  the  property  owner,  not  as 
an  iodepeadcnt  elemsnt  of  damage,  but  as  ev- 
idence tending  to  prove  the  value  of  the  prof^ 
erty  after  the  construction  of  the  track. 

7.  Whwe  a  witness  volnnteert  testimony 
net  responsive  to  any  question,  and  which  is 
immaterial  under  the  Issues,  the  convlainiBg 
party  should  object  thereto,  or  move  to  ntrilve 
It  out  of  the  record.  A  new  trial  will  not  be  al- 
lowed on  account  of  such  votonteer  evidence 
when  no  objection  is  made  to  it  at  the  thae  of 
the  trial. 

8.  Where  a  public  highway  la  vacated  and 
abandoned  as  surii  by  lawfol  aathority,  the 
land  included  therein  reverts  to  the  abutting 
proprietors,  and  cannot  be  appropriated  by  a 
railroad  company  for  right  of  way  without  mak- 
ing compensatlMi  to  such  proprietors. 

9.  iSvldence  examined,  and  AeM  to  prove  a 
mere  ezpressI<Hi  of  opinion  of 'parties  named  In 
the  record,  and  not  an  oifer  of  compromise^ 
anil  fht-rpforp  n(!mi)iRible  undpr  the  issues 

10.  Instmetlons  set  out  examined,  and  A«M 
not  subject  to  criticism  by  the  pUlntifl  in  error. 
aSyUabos  by  the  OowtJ 

Error  to  district  court,  Oaas  ooon^;  Oh^ 

man.  Judge. 

The  Omaha  Southern  BaUw^  Company 
appropriated  private  property  of  Allen  Bee- 
son,  and  from  the  award  of  the  commission- 
ers Beeeon  appealed  to  the  district  court, 
where  he  had  Judgment  for  $1,200,  and, 
plalntUfs  motion  for  a  new  trial  being  ovep- 
ruled.  It  brings  error.  Afflrmeil 

A.  N.  SnlllTan  and  Bynm  QaA,  for  plain- 
tiff In  erroiL  B.  H.  Wooley  and  Beeson  ft 
Boot,  tor  deCendant  In  error. 

POST,  J.  This  Is  a  petitkm  In  error  from 
Cass  oonnty,  and  brings  up  for  review  the 
Judgment  of  the  district  oourt  ossesslDg  tiie 
damage  to  defendant  In  wror  for  the  appro- 
priation of  certain  property  belonging  to 
himt  adjoining  the  dty  of  Plattemouth,  t^f 
jdolBttfl  ia  amor,  for  ligkt  of  way  mirpoaei^ 
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In  the  sommer  of  1890.  The  first  error  al-  j 
leged  Is  tbe  refusal  of  the  court  to  substitute 
for  the  railroad  oompaay,  tbe  defendant  be- 
low, certain  clttzeos  of  Plattsmoutli,  who 
had  agreed  to  Indemnify  said  company  fM- 
all  money  eocpaided  for  tight  of  way  through 
the  pn^erty  of  defendant  In  error.  There 
ia  no  error  in  the  ruling  oomplained  of.  A 
suffloi^t  answer  to  the  argument  of  ttie 
Idalntifl  In  ^ror  I0  Uiat  the  proposed  hiter^ 
veners  are  apparently  satisfied  with  the  rul- 
ing of  the  district  court,  the  oaHj  party 
complaining  b^ng  the  railroad  company. 
But  the  ruling  was  ritfit  for  the  reason  that 
the  parties  named  bad  no  dlreot  Interest  In 
flie  BUbJeot  of  Oie  ooatroTersy.  There  was 
no  privity  between  them  and  the  def aidant 
In  OTor,  whose  property  lud  bem  appro- 
priated. Their  Intweat  was  a  mere  con- 
tingent liability  to  answer  to  Hie  railroad 
company  In  case  Judgment  was  reoorered 
against  It  In  the  condemnation  proceeding. 
It  was  not  an  agreement  made  with  the  oom- 
pooy  fyc  fbB  benefit  of  Uia  defendant  In 
error,  upon  which  an  action  oould  be  main- 
tained by  tb»  latter,  ^ere  la  no  power  con- 
f CTred  upon  tbo  oonrt  to  diamiss  a  defendant 
against  wtunn  a  oanse  of  aottui  is  alleged, 
and  substitute  in  his  stead  a  stranger  to 
tlie  record,  on  the  sote  ground  that  the  lat- 
ter bsB  agreed  to  saUsty  t2ie  Jodgmoit  ot 
the  oonrt 

2.  Tlie  eeomd  asrignmait  is  tiie  snstslntiig 
of  fbB  <tf<aTTffnff*  for  cause  by  tiie  defendant 
in  error  to  ESdward  O'N^  who  was  called 
as  a  jTUor.  1^  our  oplnlcm,  the  juror  was 
competent,  and  the  challenge  might  property 
hare  been  orerruled,  but,  so  far  as  the 
reoMd  disoloees,  the  jury  selected  was  per- 
fectly  fair,  and  the  ruling  oomplained  of 
was  at  most  error  wtthont  prejudice.  In 
■uperlntendlng  the  Impaneling  of  the  Jury 
some  disorettoa  Is  necessarily  confided  to 
the  trial  Judges  and  the  exousliu;  at  a.  Juror 
by  it  Cor  oanse  will  not  be  held  ground  for 
reTeraal  unless  there  i^pears  to  have  been  a 
ctesT  slMiBB  of  dlsorotton.  TluHnp.  Trlsls,  88, 
snd  autiioritles  cited.  Richards  t.  Stat^ 
(Neb.)  63  N.  W.  Bep.  1027.  There  is  a  wide 
distinction  between  the  retoillon  ot  a  Junnr 
shown  to  be  incompetent  by  reason  of  prej- 
ndloe  or  the  lUce  snd  the  Improper  excusing 
of  one  on  the  same  grounds.  In  the  one  cose 
the  law  presumes  prejucUoe  to  the  oomplaJn- 
Ing  parly;  wUle  In  the  other,  In  the  absenoe 
of  vmoC,  the  presumption  is  that  the  Jurors 
selected  possess  all  of  the  statutory  qualt 
flcatlons;  hence  the  action  of  the  court.  If 
errcmeous,  is  not  prejudicial  to  the  rights  of 
either  party. 

8.  Objection  Is  next  made  to  the  admiadon 
In  evidence  of  a  photograph  of  the  premiseb, 
taken  before  the  otfimtxwsOsm  of  the  rood. 
There  was  no  vnor  in  the  admisdon  of  the 
erldence.  The  condition  and  value  of  the 
pranlses  before  the  construction  of  the  road 
were  proper  subjects  tar  the  jury  to  eon- 
MUt  and,  where  an  inapectlon  of  the  prem- 


ises is  proper,  but  impracticable  or  Impos- 
sible, a  photogr^hic  view  of  It  Is  admlasiUek 
Thomp.  Trials,  868. 

4.  Defendsnt  in  &not  was  pemdtted  to 
troduce  evldenoe  toMllng  to  prove  that  bo- 
fore  the  construction  of  the  road  his  prop- 
erty—about 21  acres— was  susceptible  of  snb- 
divtston  Into  smaller  tracts  or  lots,  which 
faot^  it  uraa  dalmed,  rendered  it  more  val- 
uable; and  that,  after  the  building  of  the 
road,  BUlxU  vision  thereof  was  Impossible,  by 
reason  of  'vrtilch  Its  valne  was  greafly  di- 
minished.  It  is  not  disputed  that  the  prop- 
erty in  Question  adjf^  the  dty  of  ^atts- 
moath,  and  was  sidtable  for  subdivision  Into 
suburban  lots  facing  upon  a  public  street, 
If  the  railroad  tzsfik  was  so  oonstmcted  as 
to  render  subdivision  Impraotloable,  and  the 
value  of  the  pn^erty  thetet^  fanp^red,  swdi 
fact  smounts  to  a  direct  Injury  to  the  prop- 
erty, for  which  the  owner  may  recover  in 
a  cond«nnation  proceeding;  Boilroad  Co.  v. 
Boomer,  (Neb.)  61  N.  W.  B^.  842;  Railroad 
GOb  V.  Forney,  (Neb.)  68  N.  W.  Bep.  BSSi,  and 
cases  dted.  The  court,  ther^rae,  did  not  eir 
In  receiving  Has  evldeiuse  over  the  obJecUtn 
of  pi«>Tirtfr  In  error. 

6.  It  Is  neact  argued  that  tite  oonrt  erred  hi 
receiving  jfroot  of  annoyanoe  to  defendant 
in  error  on  aooount  of  smoke  and  ashes  from 
the  mglnnn  passbig  tm  ttie  track  near  ht» 
residence.  It  Is  evident  from  the  record  that 
the  evldenoe  referred  to  wss  admitted  for 
tile  purpose  of  Ahowlng  Owvahie  ct  the  prop* 
erty  after  the  oonstructlon  of  the  road,  and 
for  no  otlier  purpose.  For  that  purpose  It 
was  deariy  admissible.  If  the  boose  was 
rmdored  Intrinsically  less  valuable  by  reason 
of  dust  and  moke  from  passing  eaglnes,. 
that  fact  was  admissible,  not  as  an  Inde- 
pendent element  of  damage^  but  to  be  taken 
Into  oonsideratton  In  determining  the  value 
of  the  entire  tract  as  It  thai  was,  burdened 
tqr  the  right  at  vrey. 

6.  Defendant  In  error,  wblle  testifying  in 
his  own  behalf,  vras  asked  about  the  necessity 
ot  moving  his  hoQs^  and,  when  about  to 
answer,  an  objeotion  was  made,  whereupon 
he  said:  *7  wHl  drop  that;  and  state  my 
house  is  not  in  SU^t  of  any  other  house;'* 
and  proceeded  to  testli^  that  It  vrould  lu 
the  future  be  less  dedrable  as  a  reridenee. 
owing  to  Its  liability  to  be  visited  tramps: 
It  may  be  admitted  that  the  testimony  with 
referoioe  to  the  probaUUty  of-  annoyance  1^ 
tramps  was  tnsdmlsslUe  and  prejudldal,  tmt 
it  was  entlr^  mAnntary,  not  purporting  to 
be  in  response  to  any  question,  and  reorfved 
without  objection  at  the  thne^  and  the  ob- 
jection thereto^  made  for  the  first  time  In 
this  court,  win  not  be  considered. 

7.  It  appears  from  docnmaats  offered  In 
evidence  by  plaintiff  In  oror  and  rejected, 
fliat  a  port  of  the  land  appropriated,  to  wit, 
alxty-sevoi  hundredths  of  an  acre,  was  with- 
in the  boundaries  described  In  defoidant  In 
error's  title  papers,  but  had  untU  recently 
been  a  part  of  a  public  highway,  and  which 
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had  been  yacated  as  such  on  the  i;»etltlon  of  j 
the  defendant  tn  error.  The  court  did  not 
err  In  excluding  tiie  evidence.  On  tlie  raca- 
ticn  of  the  highway  the  land  tnclnded  there- 
in reverted  to  the  abutting  proprletora,  and 
could  not  be  taken  for  right  of  way  by  the 
railroad  company  without  making  comi>en8a- 
tlon  therefor.  It  also  appears  from  the  tran- 
acript  that  the  particular  fraction  in  question 
Is  included  in  the  property  condemned  on  the 
application  of  the  plaintiff  In  error,  and  It  Is 
now  estopped  to  deny  the  title  of  defendant 
In  error.  Railroad  Co.  t.  Qerrard,  17  Neb. 
B87,  24  N.  W.  Rep.  279. 

&  Objection  la  made  to  the  cross-eia mi- 
nation  of  Mr.  Windham  as  a  witness,  who, 
after  having  testified  to  the  value  of  Uie 
premises,  which  included  a  vineyard  of  about 
an  acre  In  extent,  was  asked:  "Suppose 
that  vineyard  is  Just  an  acre,  and  that  we  sold 
the  grapes  not  used  by  the  family  for  (ISO 
cash,  would  that  affect  the  value  of  the 
property?"  to  which  he  answered,  "l%Bt 
would  increase  the  value  of  the  property." 
The  witness  had  been  called  by  the  defend- 
ant in  error,  to  prove  the  value  of  the  prop- 
erty before  the  construction  of  the  track, 
and  upon  cross-exitmlnatlon  It  was  disclosed 
that  be  had  no  knowledge  of  the  vineyard, 
when  he  was  properly  permitted  to  answer 
the  above  question.  No  objection  was  made 
on  tbe  ground  that  the  proper  foundation 
bad  not  been  laid,  and  we  can  see  no  reason 
for  criticising  the  action  ot  the  oonrt  In  over- 
roling  the  obJecti<Mi. 

8.  Certain  witnesses  were  called  by  the 
railroad  company,  who  fixed  the  defendant 
In  error's  damage  at  mudi  less  than  tbe  aiim 
allowed  by  the  Jury.  From  their  eross-es- 
amlnation  it  appears  that  they  were  members 
of  a  committee  representing  parties  who  had 
contracted  to  procure  the  right  of  way  as  a 
donation  to  the  railroad  company.  They 
woe  tben  asked  If  they  did  not  visit  the 
premises,  snd,  aftw  having  estimated  his 
damage,  aasore  tSM  defendant  in  error  that 
be  was  reasonably  entitled  to  $1.000,— a  sum 
much  greater  than  th^  estimate  at  the  trial. 
The  objection  to  the  above  question  is  that 
tlie  admisslonB  offered  were  tn  the  nature  of 
an  offer  of  compromise.  That  contention  Is 
not  Justified  1^  tbe  record.  The  evidence 
tends  to  prove  a  mere  expression  of  opinion 
by  the  witnesses,  and  not  an  offer  to  com- 
promise. 

10.  Bxception  was  taken  to  each  paragraph 
of  the  Instructions  given  by  the  court,  IS  In 
ftU,  but  the  ones  to  wliich  promlu^ice  Is 
given  tn  the  brief  of  plaintiff  In  error  are  the 
fonrth,  eighth,  and  ninth,  which  are  as  fol- 
lows: "Fourth  instruction.  In  determining 
the  amount  to  be  allowed  the  plaintiff  for  the 
2.06  acres  of  land  taken  by  the  defendant, 
yon  are  to  find  from  tiie  evidence  what  was 
Us  fair  maAet  value  at  tbe  time  It  was 
takm.  By  this  is  not  meant  what  the  strip 
of  land  taken  for  the  rl^t  of  way.  by  itself, 
would  be  worth  in  the  market,  but,  as  a  part 


of  the  piece  of  land  owned  by  the  plaintiff, 
and  of  which  it  formed  a  part,  what  would 
be  tbe  fair  market  value  per  acre  for  such 
land,  and  allow  the  plaintiff  at  such  rate  for 
tbe  2.<Xi  acres."  "Eighth  instruction:  You 
are  Instructed  that  you  should  not  take  as  a 
separate  and  distinct  basts  for  the  assess- 
ment of  damages  such  remote  contlngendes 
ns  frightening  of  horses,  liability  of  fires,  and 
danger  to  persons  or  property  from  passing 
tralna  Such  contingencies  are  only  to  be 
considered  for  the  purpose  of  determining 
whether,  and  to  what  extent,  the  value  of 
the  property  will  be  decreased  by  the  build- 
lug  and  operation  of  the  railroad.  If,  in  con- 
sequence of  its  exposure  to  such  dangers, 
the  actual  value  of  the  property  will  be  di- 
minished to  any  extent,  then  such  decrease 
In  val^e  measures  the  actual  loss  to  the 
owner,  In  so  far  as  the  damages  done  to  his 
hmd  not  taken  by  the  railroad  Is  con- 
cerned. Ninth  InBtructlon:  You  are  In- 
structed that  the  evidMice  establishes  the 
fact  that  the  plaintiff  is  the  owner  of  a  piece 
of  land  of  about  21  acres  in  a  body,  and  In 
considering  the  question  of  the  damage  done 
to  the  land  not  taken,  if  you  find  from  the 
evidence  that  the  entire  tract,  taken  as  a 
whole,  was  damaged,  then  you  should  allow 
for  such  damage.  Evidence  has  been  intro- 
duced tending  to  show  what  effect  the 
loeitlon  of  the  defendant's  road  would  have 
upon  the  plaintiff's  land  for  division  Into 
town  or  suburban  lots  and  sale  for  such  pur- 
poses. This  evld^ce  was  admitted  to  aid 
yon  in  finding  tbe  real  and  actual  fair  market 
value  of  the  plaintiff's  land  for  any  use  or 
purpose  which  you  may  find  from  the  evi- 
dence the  land  was  reasonably  adapted,  for. 
You  are  not  allowed  to  fix  any  speculative 
value  upon  the  plalntitTs  land,  based  upon 
what  the  same  might  in  the  future  be  worth, 
but  to  find  from  the  evidence  and  your  own 
observation  what  the  land,  before  and  after 
the  location  of  the  defendant's  rond,  was 
fairly  worth  in  the  market  as  It  was  at  snid 
times."  As  to  the  fourth  Instruction,  it  is 
sufficient  to  si^  that  there  was  no  contro- 
versy about  the  amount  of  land  taken.  The 
only  contention,  was  that  a  part  of  said 
amoimt  had  previously  been  within  the  lim- 
its of  a  public  highway,  and  the  right  of  de- 
fendant in  error  to  recover  therefor  has  al- 
ready been  considered.  Plaintiff  in  error  has 
no  cause  to  complain  of  the  eighth  Instruc- 
tion. If  the  value  of  the  property  Is  dimin- 
ished In  consequence  of  Its  exposure  to  fire 
and  the  like,  that  fact  was  proper  to  be  con- 
sidered by  the  Jtiry  as  bearing  upon  the 
question  of  value.  The  ninth  Instruction  cor- 
rectly states  the  law.  The  fact  tliat  the 
Iftnd  of  the  defendant  In  error  was  suscepti- 
ble of  division  Into  suburban  lots  before  the 
construction  of  the  track,  and  that  It  Is  now 
useless  for  such  purpose,  would  certainly  en- 
title him  to  recover,  provided  the  effect 
thereof  would  be  to  <«nr%iniah  the  value  of 
the  entire  tract.  We  have  examined  the 
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Tbole  recofld,  and  see  no  groimd  for  rerenal 
of  tbe  Judgment  of  the  (Ustrlct  court 
Afflrmed.  The  oUier  judge*  concur. 


8HBBDT  T.  BHEKD7  et  aL 
^Supreme  Oonrt  of  Nelmduu  March  1,  U08.) 
Allowakob  to  Widow— Atpbu.  jbom  CoustT 
Court. 

1.  On  appeal  by  the  executor  or  heir  at 
l87  from  an  order  of  tbe  county  court  making 
an'  aUowance  ont  of  the  funds  of  the  estate  of 
a  deceased  person  for  the  support  of  his  widow, 
tbe  district  court  witl  try  and  determine  the 
issues  iuTolved  in  tbe  same  manner  as  on  a^ 
peals  in  dvil  cases.  It  is  error  in  snch  case  to 
refose  a  jury  trial  npcm  the  demand  of  either 
party  to  the  controTersy. 

2.  Evidence  examined,  and  held  not  to  sus- 
tain the  finding  and  Judgment  of  the  district 
conrt. 

(Syllabus  1?  the  Oonrt.) 

Appeal  from  district  conrt,  Lancaater  coun- 
ty; TibbetB,  Judge. 

Mary  Sheedy,  widow  of  John  Sheedy,  de- 
censed,  applied  to  the  county  court  of  Lan- 
caster county  for  an  allowance  out  of  the  es- 
tate of  deceased.  Prom  the  order  made, 
Dennis  Sheedy  and  others  appealed  to  the 
district  court,  which  affirmed  the  order  of 
<he  county  court,  and  defendants  appeal.  He- 
rcTsed. 

Marquett,  Deweese  &  Hall,  for  appeUanta 
lluis.  O.  Whedon,  for  app^Uee. 

POST,  J.  This  Is  an  am^eal  from  a  Judg- 
ment of  tbe  district  court  of  Lancaster  coun- 
ty, confirming  an  order  of  the  county  court 
of  said  county,  allowing  to  the  appellee, 
&[ar}'  Sheedy,  widow  of  John  Sheedy,  de- 
■cea^,  f<nr  her  support  out  of  the  funds  of 
aaid  estate,  the  sum  of  $83.38  per  month 
•until  the  further  order  of  said  court 

The  first  error  alleged  la  the  refusal  the 
dlstilct  court  of  a  Jury  trial,  when  demanded 
by  appellants.  The  proceedings  in  this  caae 
are  governed  hy  tbe  provisions  of  section 
47,  c.  20.  Corap.  St.,  as  follows:  "Upon  the 
'filing  of  such  traxucript  in  the  district  court, 
that  court  shall  be  poasesaed  of  the  action, 
uud  shall  proceed  to  hear,  try,  and  determhw 
the  same  In  like  manner  as  upon  appeals 
brought  upon  the  Judgment  of  the  same  court 
in  drll  actions.'^  Civil  actions  which  come 
into  the  district  court  tgr  appeal  from  the 
county  court  or  from  Justices  of  the  peace 
are  triable  by  Jury,  In  the  absence  of  a  special 
pi-ovMon  upon  the  subject  It  follows  tfaere- 
fore  that  tbe  district  court  «Ted  bi  denying 
the  request  of  appdionts  for  a  Jury  trial. 

2.  A  careful  examination  oi  the  bill  of  ex- 
ceptions has  satisfied  tm  that  tbe  Judgmoit 
In  the  case  Is  not  supported  by  the  proo^ 
»^TRd  that  the  finding  sliould  have  been  against 
the  appellee  upon  the  merits  of  the  case. 
There  Is  nothing  In  the  record  from  which 
the  date  of  tbe  death  of  the  deceased,  John 
Sheedy*  can  be  Inferred,  except  the  fact 
ibMX  tbe  appellee  was,  by  a  previous  order  of 


the  cotmty  court,  allowed  a  year's  support 
out  of  the  funds  of  the  estate,  at  the  rate  <tf 
988.33  per  month,  from  and  after  March  19, 
1891,  which  had  been  paid  in  full  previous 
to  the  institutlML  oif  tbis  proceeding.  Sbe  hail 
also  been  allowed  various  sums,  amounting 
In  the  aggr^te  to  $500,  ^rtildi  had  also 
been  paid.  Sbe  was  also  allowed,  and 
celved,  all  the  hous^iold  furniture.  Including 
a  piano;  also  a  horse  and  buggy  and  haraeai. 
The  value  ttf  flw  personal  estate  of  the  de- 
ceased does  not  appear,  but  it  Is  evldoitly 
trifling,  rince  the  claims  allowed  against  the 
estate,  amounting  to  $8,000^  Includtaig  the 
undertaker^  biH,  remained  wholly  unpaid  at 
the  time  of  the  trial  before  the  district  court 
The  real  estate  the  deceased,  exceeding 
fl00,O00  In  value,  does  not  appear  to  be  es- 
pecially productivo,  inasmudi  as  the  rents 
tiiereffeom  have  be«i  mosOy  ab80ii>ed  fay  flie 
allowances  to  appellee,  leaving  a  balance  in- 
sufficient to  pay  the  taxes  thereon,  and  re- 
deem a  part  of  it,  wUcli  had  previously  been 
sold  for  delhuiuent  taxes.  The  appellee,  who 
is  now  a  resident  of  OaUfomia,  did  not  tes- 
tify In  her  own  b6balf ;  the  only  evidence  In 
support  of  her  dalm  betag  1^  testimony  of 
her  attotney,  Mr.  WhedraL  Acconling  to 
the  testimony  of  the  latter,  he  Is  Informed  by 
the  appellee  tiiat  dw  Is  In  need  of  numey  for 
her  siq^Mrt  and  malntenanoe.  It  Is  slso  in 
evidence  that  appellee  had  i«evioasly  bron^it 
suit  in  fbe  district  court  for  partition  of  the 
real  estate  of  tbe  deceased  between  herself 
and  the  appeUanta;  that  said  cause  bad  been 
tried,  and  submitted  to  ttie  court  and  was 
then  under  advlsemakt  before  one  of  the 
Judges  thereof.  There  was,  therefore,  noth- 
ing wanting  at  the  Ume  bat  the  Judgment  at 
the  court  in  the  parHtlott  suit  to  entitle  her 
to  the  possession  of  her  dlstributiTe  share  of 
ttie  estate.  There  is  but  one  Inference  from 
the  fftcts  appearing  of  record,  via.  that  she 
baa  lone  Bioce  reeelTed  in  full  the  Intwest  in 
tbe  estate  of  her  deceased  husband  to  vrhldi 
sbe  was  by  law  entitled.  TbA  Judgment  ct 
the  district  court  Is  reversed,  and  the  acUtui 
rtiKini— The  other  Judges  concur. 


POLLOCK  T.  BOm 
(Supreme  Court  of  Nebraska.    March  1, 1898.) 

JuDOUBNT^liESTKAl.VlMO  BN'F0BCB11B5T— PSTI- 

Tinx  TO  Vacate. 

1.  A  court  of  equity  will  cot  enjoin  the  col- 
lection of  a  Jiid^'Dieut  at  law  on  account  of 
mere  irregulEirities  or  errors  on  the  part  of  the 
trial  court.  Krrora  at  the  trial  or  in  the  prt^ 
cecdine»  must  be  corrected  in  the  trial  raurt, 
or  by  direct  proceeding  in  the  appellate  court. 

2.  One  V.  obtained  a  Judgment  by  default 
asainst  P.  in  the  county  court  of  C.  oounty. 
Withia  10  ^ays  thereafter,  P.  filed  a  petition 
to  vacate  said  judgment,  for  various  reasons, 
but  oontaininff  all  the  allegations  ueceaaary  to 
entitle  him  to  have  it  set  aside,  under  the  pr^ 
visions  of  nection  IWX  of  the  Code.  A  suhk 
mons  was  issued  for  V.,  and  prasonallj  served, 
giving  him  more  than  five  days'  notice  of  the 
Bme  set  out  for  hearing  said  petition.    At  tike 
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UmB  nuned,  Y.  apiwared,  snd  demnrred  to  the 
petltloD,  hot  made  no  objection  on  the  ground 
that  P.  hftd  tnlitftken  hts  remedj.  The  conrt 
liaTiuK  <yrdeni  that  the  Jadement  be  net  aside, 
and  P.  allowed  to  answer,  the  can  was  contin- 
ued, from  time  to  time,  on  the  applli^tloo  ot 
v..  snd  finally  dismissed  for  want  of  proseco- 
tiou.  V.  subseqaentb;^  execnted  an  assitcumont 
of  laid  Jodgment  to  &.,  who  procured  a  tran- 
script ox  so  much  of  the  proceeding  in  the  coun- 
ty court  as  liKloded  the  Jndgmeot,  and  caused 
It  to  be  filed  and  docketed  m  the  office  of  the 
district  couri;  of  said  oonntr.  and  demanded 
and  threatened  to  procure  an  execution  there- 
on, and  causo  the  lands  of  P.  in  said  county  to 
be  sold  to  satisfy  said  pretended  Judgment.  In 
an  action  by  P.  to  enjoin  such  ^ecntlon  and 
levy,  and  remove  the  doud  npon  his  title  caused 
h--  fnitl  iwetended  jndfrment.  Arfrf, that  the  action 
of  the  connty  court  In  setting  aside  said  Judg- 
ment npon  a  petition,  instead  of  a  motion, 
waa  a  mere  imsnlarity,  and  the  order  In  qnes- 
tloD  Is  not  rtAd  tot  want  of  Jurisdiction. 

8.  BTldence  examined,  and  Md  to  suataln 
^e  decree  of  the  district  court. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oedar  ooiaatj; 
Norris,  Judge. 

Action  by  William  A.  Pollock  against  Bed- 
ford B.  Boyd  to  ^oln  the  collection  of  a 
Judgm«it  There  was  a  decree  In  favor  of 
I^alntUi^  and  defoidant  appeals.  Afflisned. 

B.  B.  Boyd  and  3.  C.  Crawford,  for  a.p- 
pdlant.  Barnea  A  Tyler  and  H.  A.  Miller  ft 
Son.  for  mjufaBab, 

POST,  3.  Tbli  to  an  action  In  equtty,  and 
waa  tried  In  t2ie  district  court  ot  Cedar  coun- 
ty, reaulting  In  a  decree  for  tlie  ^ppdle^  who 
was  plaintiff  therdn,  and  from  which  the 
defendant  appeato.  Ilie  petition  states,  In 
snbstanee,  Uiat  on  or  aboat  ttie  9Ui  of  MaixAk, 
lS88k  (me  Robert  J.  Valentine  obtatoed  a 
jodcnient  against  file  plalntUt  In  the  ooanly 
oonrfc  of  Cedar  coim^,  defiralt;  for  the 
smn  of  9B8S.06,  and  costs,  taxed  at  «1&10; 
that  afterwards  said  default  Judgment  was 
set  aside,  and  defendant  allowed  to  enter  Us 
appearance  and  defend,  and  afterwards,  on 
tte  13th  day  ct  July,  1886,  said  cause  was 
finally  dimlssed,  at  the  oosto  of  Ote  said 
Valentine;  that  on  or  about  the  15th  day  of 
November,  1888,  and  long  after  sold  cause  of 
action  was  finally  dismissed,  the  defendant 
procured  from  the  said  Valentine  an  aaslgn- 
nuot  of  ssid  pretmded  Judgment  and  m 
the  6th  day  of  December.  1888,  procured 
tnax  the  county  Judge  of  Cedar  cotmty  a 
transcript  of  so  modi  ot  the  proceedings  in 
said  cause  aa  showed  the  judgment  against 
the  plalntur,  purjwedy  omitting  the  further 
proceedings  setting  aside  said  Judgment  and 
ttie  final  dismissal  of  said  cause;  that  on  the 
6th  day  of  November,  1888,  defeodant  filed 
Us  said  pretended  transcript  in  the  office  of 
the  clerk  of  the  district  court  of  Cedar  coun- 
ty, and  caused  the  same  to  be  entered  on 
the  Judgment  dodiet  of  said  coiirt,  and  fn- 
dexed  as  a  valid  and  subsistins  judgment 
against  the  phUnttfT;  that,  at  the  time  said 
pretended  transcript  of  Jtidgmoit  was  flled 
in  the  district  court,  plaintiff  was,  and  still 
H  ^  owner  of  a  large  amount  of  realsTSte 
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situated  In  said  oounty,  and  that  Vba  said  pre- 
tended Judgment  appears  to  be  a  lien  upon 
the  said  lands  of  plalnUfl,  and  casts  a  cloud 
upcm  his  title  to  the  same;  that  defendant 
threatens  to  have  execution  Issued  on  his  said 
pretended  Judgmoit,  and  to  levy  the  same  on 
the  lands  of  plaintiff,  to  aeU  the  same 
thereunder,  and  will  perform  such  unlawful 
sots  unless  restrained  by  the  order  of  the 
court,  etc  The  prayer  of  the  petition  la 
for  a  restraining  order,  and  that,  on  a  final 
hearing,  said  pretended  Judgment  be  can- 
celed and  set  aside,  and  the  cloud  removed 
fran  plalntUTs  title,  and  for  general  equity 
r^ef.  The  answer  of  defendant  admits  so 
much  of  the  facts  stated  In  the  petition  as 
relates  to  the  entry  of  the  Judgment  by 
default,  and  the  assignment  of  the  Judgment 
to  defendant,  and  denies  all  of  the  other  alle- 
gaUons  th^«of.  The  real  contention  of  the 
appellant  Is  that  the  action  of  the  county 
court  In  setting  aside  the  Judgment  by  de- 
fault was  without  Jurisdiction,  and  void.  On 
the  IBIh  day  of  March,  six  days  after  the 
rendition  of  the  Judgment  against  him,  the 
appellee,  Ptriilock,  flled  in  the  ooun^  court  a 
petition  to  vacate  said  Judgment,  and  caused 
a  snmnums  to  be  issued  fur  Valratlne,  the 
p'ftlntlff  therein.  On  the  26th  day  of  Blarbh, 
said  summons  was  returned,  showing'  per- 
sonal surice.  In  due  form.  It  also  appears 
from  the  record  that  on  the  6th  day  of  April, 
the  day  set  ft»  the  h«iring  of  said  petition, 
title  said  Valentine  appeared  by  attorney,  and 
demnoed  to  the  petltl«i  for  a  new  trial, 
which  was  sustained  as  to  the  first  count, 
and  overmled  aa  to  the  second  count,  thereof, 
and  a  st^olsUon  waa  flled  allowing  appellee 
untfl  April  12lh  to  amoid  his  petition  for 
a  new  trial,  and  allowing  Valentine  until 
A^  17th  to  answer;  that  m  the  day  last 
named,  said  Valentin^  flled  a  demurrer  to 
the  amended  petltlMi,  which  was  overruled, 
and,  there  b^ng  no  further  appearance.  It 
was  ordered  that  said  judgment  be  set  aside 
and  vacated,  and  app^lee.  Pollock,  pennltted 
to  enter  his  appearance  and  defend,  on  con- 
dltkok  that  he  pay  tho  costs,  taxed  at  916.40^ 
on  or  befwe  the  3d  day  ot  May  following. 
It  also  appears  tb&t  said  condition  waa  per- 
formed by  payment  in  full  of  the  costs  on 
the  day  last  named.  It  further  appears  that, 
on  the  10th  day  ot  May,  the  appellee  filed 
a  motl<m  to  require  Valentine,  plaintiff  there- 
in, to  attach  to  hia  petltlMi  an  Itemized  copy 
of  his  aoooont,  which  was  overruled  also; 
that  the  said  plaintiff  filed  an  amended  peti- 
tion on  the  7th  day  of  June,  a  sectrnd  on  the 
llth  of  June,  and  a  third  on  the  21st  of  tiie 
same  month;  that,  on  the  6th  day  of  July, 
he  again  obtained  Leave  to  amend  by  the 
13th  of  that  month,  on  which  day,  having 
tailed  to  amend,  In  accordance  with  the  ovAet 
of  the  court,  the  action  was  dismissed  t<Sr 
want  of  prosecution.  At  the  time,  tben^ 
fore,  of  the  assignment  by  Valentine  to  the 
appellant,  the  latter  had  notice  of  all  of  the 
facts  disclosed  by  the  record,  and  his  eqpUlas 
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are  certainly  nol  snperior  to  those  of  his  as- 
signor. Appellee  was  entitled  to  have  the 
jadgment  rendered  against  him  in  his  ab- 
sfliice  set  aside,  on  motion  and  payment  of 
costs,  if  made  within  10  days.  Olvil  Code,  i 
1001.  While  the  proceeding  by  petition  was 
Irregular,  It  Is  dear  that  the  order  setting 
aside  the  Jndgm^t  Is  not  void  for  want  of 
Jurisdiction.  The  petition  contains  aV  tlie 
oUegatlcHis  required  In  the  motlcm,  and  seems 
to  have  been  so  regarded  by  the  court,  which 
evidwitly  disregarded  the  minecessary  alle- 
gations, and  granted  the  relief  to  whldii  the 
appellee  was  entiaed.  Valentine,  the  plaln- 
tiff  In  that  action,  had  notice  of  the  applica- 
tion within  the  statutory  time;  and  appeared, 
but  mode  no  objection  on  the  groimd  that  the 
remedy  of  the  appellee  was  by  a  proceeding 
entitled  a  "motltm"  instead  of  a  "petition." 
He  also,  subsequent  to  the  setting  aside  of 
the  Judgment^  continued  to  Invoke  the  power 
of  the  court  by  filing  amoided  petitions, 
rfqimiwg  Judgmmt  against  tlie  appellee  for 
the  same  cause  of  action.  Had  he  desired  to 
have  the  order  in  Question  reviewed,  it  should 
have  been  done  In  a  direct  prooeedlng.  There 
Is  no  equity  In  his  present  poidtion;  hence 
the  decree  of  the  district  court  Is  right,  and 
■hoold  be  affirmed.  The  other  Judgra  ooncor. 


QABMIRH  T.  WILLY. 
(Sapreme  Coort  of  Nebraska.    Uareh  1, 1883.) 

CoCXTT  COL'RT— JURIBUICTIO!!  —  PaHTT  WaLLS — 
RrOISTSRlXG    AOKBEHBNT  —  BuNA    PiDB  PUB- 

CH  tsEHS. 

1.  A  connty  court  hu  jurisdlctfoD  of  an 
action  broiutht  upon  a  party-wall  agreement  to 
recover  one  half  the  expenste  of  buildiiiB  a  party 
wall,  where  the  amount  sought  to  be  recovered 
does  not  exceed  the  jurisdictional  limit  of  such 
court. 

2.  Where  a  party  purchases  a  lot  on  which 
there  ia  a  party  wall  built  by  the  owner  of  the 
adjoining  lot,  with  notice,  either  actual  or  cou- 
structlve,  of  a  contract  between  his  grantor 
and  such  adJcHninR  lot  owner  that  the  erontor 
will  pay  one  half  the  costs  of  constractlng  the 
wall  whenever  he  shall  use  it,  the  agreement 
further  stipulatinir  that  the  covenants  therdn 
sliali  extend  to  and  be  binding  ap>on  each  party, 
his  heirs,  administrators,  and  assiRiiH,  such  pur- 
chaser is  liable  for  the  amount  atn^ed  to  l>e 
puid  by  the  grantor  in  case  he  makes  use  of  the 
wall. 

3.  The  proper  re^stration  of  a  party-wall 
agreement  is  constructive  notice  to  all  purchas- 
iTs  of  the  rpnl  estate  afffvtpil  by  tlip  ajrreement, 
and  such  notice  is  as  effectual  and  binding  as 
actual  notice. 

4.  Where  a  purchaser  of  property  pays  the 
grantor  the  consideration  therefor  after  he  has 
received  actual  or  constructive  notice  of  m  prior 
right  or  eaaltr,  he  is  not  entitled  to  the  protec- 
tion which  the  law  affords  an  Innocent  pui^ 
chaser  for  value. 

6.  Held,  that  the  proof  aqtports  the  v<r> 

dlcL 

{Syllabus  by  the  Court.) 

Error  to  district  court,  Thay«  county; 
Morris,  Judge. 

Action  by  John  A.  Willy  against  John  D. 
Oannlre  to  recover  one  half  the  cost  of  a 
MTty  wall,  and  for  dama^ea.  Plslntill  had 


Judgment  In  the  county  court,  and  defeadant 
appealed  to  the  district  court,  where  plain- 
tiff again  had  Judgment,  and  defendant 
brings  error.  Affirmed. 

O.  H.  Scott  and  Hambel  ft  Heasty.  for 
plaintiff  In  error.  Manford  Savage,  M.  H. 
Wdss,  and  O.  H  Bichards,  for  defendant  in 

error. 

NOBVAIi,  J.  TUB  was  an  action  bronght 
in  the  county  court  by  John  A.  Willy  against 
Jolm  D.  Garmire  to  recover  one  half  of  the 
cost  of  a  party  wall  constructed  by  Willy, 
under  a  written  contract  with  one  El  M. 
CorreU,  defendant's  grantor,  and  for  dam- 
ages alleged  to  liave  been  sustained  by  rea- 
son of  the  defendant  carelessly  and  neg^- 
gently  cutting  Into  and  injuring  said  party 
wall  and  plalntlfTs  building.  From  a  iuiig- 
ment  in  favor  of  the  plaintiff  In  the  county 
court,  the  defendant  appealed  to  the  din- 
trict  court,  where  the  cause  was  tried  to  a 
jury,  who,  under  the  Instructions  of  tlie 
court,  foimd  for  the  plaintiff,  assessing  his 
dama^  at  the  sum  of  f332.83,  being  one 
half  of  the  value  and  cost  of  the  party  wall. 
In  June,  ISSd,  John  A.  Willy  and  &.  M.  Cor- 
reU entered  Into  a  written  contract  by  the 
terms  of  which  the  former  vras  authorized  to 
construct  a  party  wall  upon  the  dividing  line 
between  their  adjacrat  lots  in  the  town  of 
Hebron,  <nie  half  of  the  wail  to  rest  upon 
Corr^'s  lot,  and  the  other  half  on  Willy's 
lot  It  was  expressly  stipulated  In  the  con- 
tract that,  when  so  bnUt,  CorreU,  upon  the 
payment  of  oi»  half  of  the  costs  of  ttie 
erection  of  said  wall,  ahould  have  the  right 
to  use  the  same  as  a  party  wall  for  nny 
building  he  might  thereafter  construct  on 
his  lot  The  contract  also  contained  this  pro- 
vision: "It  is  mutually  agreed  that  ail  the 
covenants  and  agreements  herdn  contained 
shall  extend  to  and  be  obllgatoiy  upon  the 
heirs,  administrators,  and  assigns  the  re- 
spective parties."  The  agreement,  thoueAi 
signed  by  tlie  parties  In  June,  1888,  was  not 
acknowledged  by  them,  bo  as  to  authorize  It 
to  be  recorded,  until  September  21.  1888.  It 
was  duly  filed  for  record  on  the  day  last 
above  written,  at  9:20  A.  M.  Subsequent  to 
the  making  of  said  contract,  but  prior  to 
September,  1886,  WUly  e.'ected  a  bricl£  build- 
ing, with  a  stone  foundation  thereunder, 
upon  his  lot.  and  In  so  doing  he  constructed 
a  party  waB  in  accordance  with  said  agree- 
ment, resting  one  half  thereof  upon  bis  lot, 
and  the  other  half  upon  the  one  owned  by 
Ck)rrell.  After  the  party  wall  was  erected. 
CorreU  sold  and  conveyed  his  lot  to  Jobn 
D.  Garmire,  who  erected  a  buUding  thereon, 
and  made  use  of  the  party  wall  as  one  of  Vba 
walls  for  his  building.  Neither  CorreU  nor 
Garmire  having  paid  any  portion  of  the  cost 
of  the  party  wall,  this  action  was  brought. 

The  first  objection  urged  against  the  Judg- 
ment Is  tlmt  the  county  court  had  no  Juris* 
diction  of  the  subject-matter,  hence  the  di» 
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trlct  court  acquired  none  by  the  appeal. 
The  case  of  Broodbeig  t.  Babbott,  14  Neb. 
517,  16  N.  W.  Rep.  SiS,  Is  cited  to  sustain 
tbe  proposition.  In  tbat  cose  it  was  held 
that  the  district  coart  acquire  no  Jurisdic- 
tion of  a  cause  on  appeal  from  the  county 
court  If  the  latter  hnd  no  Jurladlctlon  of  tbe 
subjoct-matter.  We  concede  tbe  soundness 
of  the  doctrine  therein  annomund,  but  It 
has  no  application  to  the  case  at  bar,  unless 
the  proposition  contended  for  by  the  deftend- 
AUt  be  true,  naiuuly,  that  the  county  court  had 
no  Jurlsdlctltm  to  try  and  determine  the  cose. 
Whether  It  bad  Jurlsdlctkm  of  the  second 
and  third  causes  of  action  aUegod  In  the 
pL'tlclon,  wUch  relate  to  damagos  to  the 
party  wall  and  plaintiff's  bnlldhig.  It  Is  not 
uecrasary  to  stop  to  inquire.  Inasmuch  as  no 
recoT^  was  had  upon  either  of  these 
counts  of  the  petition.  The  only  question 
submitted  to  the  Jury  to  pans  upon  had 
reference  to  tbe  value  or  cost  of  (me  baif 
of  the  party  wall 

Has  a  county  court  Jurladlctlon  In  an  action 
brought  vpoa  a  party-wall  acreement  to  ro- 
cover  a  portion  of  tbe  cost  of  building  a 
party  mil?  The  answer  must  be  In  tlio 
afilnnatlTe.  By  section  16  of  artlde  6  of 
the  state  constitution  it  is  provided  tbat 
"county  courts  ahall  be  courts  of  record,  and 
shall  bave  original  Jurisdlctton  In  all  mat- 
ters of  probate,  settlements  of  estates  of 
deceased  persons,  appdntment  of  guardians, 
and  settlement  of  tbelt  accounts.  In  aU  mat- 
ters relating  to  apprentices,  and  soch  other 
Jurisdiction  as  may  be  0.vea  ^  general  law; 
but  they  stutU  not  bare  Jurisdiction  in  crim- 
inal «*w«»iff  in  which  the  punishment  may  ex- 
ceed six  months'  imprisonment,  or  a  fine  of 
over  $500;  nor  in  actions  In  wbldb  title  to 
real  estate  Is  sought  to  be  recovered,  or  may 
be  drawn  in  question;  nor  In  actions  on 
mortgages  or  contracts  for  the  conveyance  of 
real  estate;  nor  In  dlvll  actions  where  the 
debt  or  sum  claimed  shall  exceed  one  thou- 
sand dollars."  Section  2,  c.  20,  Comp. 
Sl  1891,  declmres  that  "county  Judges,  In 
their  re^ective  counties,  shall  have  and  ex- 
ercise the  ordinary  powers  and  Jurisdiction 
of  a  Justice  of  tbe  peace,  and  shall  In  dvll 
cases  have  concurrrat  Jurisdiction  with  the 
district  court  in  all  dvil  cases  In  any  sum 
not  exceeding  one  tiiousand  dollars,  ^elusive 
of  costs:  •  •  •  provided  that  county 
courts  shall  not  have  jurisdiction  (1)  in  any 
action  for  malicious  prosecution;  (2.)  In  any 
action  against  ofl^rs  for  misconduct  In  office, 
except  where  like  proceedings  can  be  had 
before  Justices  of  the  peace;  &)  In  actions 
for  slander  and  libel;  (4)  In  actions  upon 
contracts  for  tbe  sale  of  real  estate;  (6) 
In  any  matter  wherein  the  tlUe  or  bound- 
aries of  land  may  be  In  dispute,  nor  to  order 
or  decree  tiie  sale  or  partltltm  of  r«al 
estate."  It  Is  perfectly  plain  from  a  reading 
of  the  foregoing  constitutional  and  statutory 
{•lovlsions  tbat  tbe  county  court  had  Jurladio- 
litiu  of  tbe  subject-matter  of  the  action,  site 


case  does  not  come  within  any  of  the  11  ml- 
tatlons  upon  the  powers  of  such  courts  con- 
tained in  the  section  quoted.  This  Is  a 
plain  action  lapoa  a  contract  for  tbe  recovery 
of  money  only.  In  Mushrush  v.  Dercraux, 
20  Neb.  48,  28  M.  W.  Rep.  S47,  it  was  held 
that  a  county  court  has  JurlsdicUou  In  an 
action  for  mon^  bad  and  rec^ved,  brought 
to  recover  money  paid  upon  on  agreement 
for  the  purchase  and  sale  of  land,  where  the 
defendant  refused  to  perform  his-  agreement 
to  convey.  To  us  It  seems  to  follow  logically 
from  the  principle  of  that  dedalon  that  the 
county  court  had  Jurisdiction  of  the  subJec^ 
matter  cont^ned  In  the  first  count  or  cause 
of  action  In  the  petition  filed  In  this  case. 

It  Is  also  contended  by  the  defmdant  that 
tbsaee  was  mother  ]:rivlly  of  contract  nor 
estate  between  the  parties  to  the  action; 
hence,  if  the  agreement  can  be  enforced 
against  the  defendant,  It  must  be  by  equi- 
table acUon,  and  not  by  a  suit  at  law.  It  la 
doubtless  true  the  agreement  created  an 
equitable  easement  or  charge  upon  the  lot 
sold  by  Gorrell  for  the  amount  of  tbe  one 
half  of  the  cost  of  the  comrtractlcm  of  the 
party  wall,  whidi  would  bave  been  enforced 
by  approivlate  equitable  action.  See  Btehr 
T.  Kaben,  33  Neb.  487,  50  N.  W.  Bep.  327. 
But  It  does  not  f<^ow  from  this  tbat  an 
action  at  law  will  not  lie  against  Oarmire 
peraoniUly  to  enforce  tbe  agrecmooit  It 
mast  be  conceded,  had  Gorrell  used  tbe 
party  wall  before  the  sale  of  bis  lot,  he 
would  have  bem  liable  under  the  agreement 
for  his  portitm  or  share  of  the  cost  of  Its 
erection.  Qarmlre,  having  purchased  the  lot 
with  notice  of  the  agreementr  occiQtles  no 
better  position  with  respect  to  the  agree- 
ment than  his  grantor.  By  clfllmlTTg  tbe  ben- 
efits of  its  provisions,  he  became  bound  for 
the  performance  of  the  stipulation  to. pay 
one  half  the  costs  of  conatmcting  the  wslL 
Such  on  agreemoit  attadies  to  the  land. 
Burr  v.  I^master,  30  Neb.  6SS,  46  N.  W. 
Rep.  1019;  Jordan  t.  Kraft,  38  Neb.  844,  SI 
N.  W.  Bep.  286;  Bodke  t.  UUman,  104  SI.  IL 

It  Is  finally  daimed  that  the  court  erred 
in  directing  the  Jury  to  find  for  Ibe  plain- 
tiff, and  this  assignment  Is  based  upon  the 
tact  that  tbe  court  did  not  submit  to  the  Jury 
the  question  whether  or  not  the  def«idant 
knew  of  the  pai'ty-wall  agreement  at  the 
time  of  the  purchase  of  the  lot  Tbe  evi- 
dence is  coDflietlng  npcMi  tbe  point  wheth- 
er the  defendant  had  actual  notice  of  the 
agreement  before  be  made  the  purchase.  He 
testified  that  be  bad  no  notice  whatever, 
while  plaintiff  and  Mr.  Oorrell  both  testi- 
fied positively  tbat  he  had.  If  the  case  rest- 
ed solely  upon  whether  Qarmlre  had  actusl 
notice  at  the  time  of  the  purcliase  and  sale, 
we  would  agree  with  defendant's  counsel 
tbat  owing  to  tbe  conflicting  evidence,  tiie 
question  should  have  been  left  to  the  Jury; 
but  the  record  shows  that  tbe  defendant  had 
oonstructlTe  notUx  of  the  terms  oi  the  par- 
ty-wall agreement,  at  Ipnst  hf^piip  tbe  con- 
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fllderatton  for  tiie  lot  was  paid,  which  li 
as  Undlnff  upon  blm  u  If  he  had  recdTed 
actual  notice  thereof.  An  optional  contract 
for  Uie  pnrdiaae  of  Hie  lot  waa  made  on 
September  20,  1888,  which  waa  the  day 
prior  to  the  reoor<Ung  of  the  party-wall 
agreement.  The  price  of  the  lot  waa  fixed 
at  11,000.  The  agreement  waa  that  Oor- 
r^  dionld  make  a  doed  fbr  the  lot,  and 
depodt  the  same  with  the  First  National 
Bank  of  Hebron,  to  be  dellTered  to  Oarmlre 
on  the  payment  of  the  full  consideration, 
which  waa  dona  The  latter  was  to  and  did 
draw  bis  check  on  said  bank  for  the  sum  of 
9100,  payable  to  Xbe  order  of  Oorrell,  which 
was  llkewiae  left  wltb  tiie  bank.  The  fol- 
lowing Btlpolatlon  was  written  upon  the 
back  of  ttn  check:  *'Bept  20,  '88.  TUs 
tibedk  la  giren  to  bind  the  bargain  for  the  sale 
of  B.  >f.  Gorrell'i  buslnees  lot  on  Uncoln 
Ave.  for  one  thousand  dollars,  payable  witb- 
In  60  days  from  date.  lAt  located  ta  block 
IS,  town  of  Hetnwn.  The  option  la  good  for 
10  days*  and  Oils  dudk  Is  retomable  to 
maker  wIQiln  that  time*  at  his  request  B. 
M.  GorreU."  It  is  micontnidicted  that  the 
mon^  was  not  paid  to  Mr.  Gorrell  iwon  tbe 
check  untH  80  days  after  its  date,  and  ttie 
remaining  $900  of  tiie  purchase  money  was 
not  piUd  until  about  80  days  later,  when 
the  deed  waa  dellTered,  and  placed  on  record. 
In  view  of  tb»  tacta  appearing  In  this  record, 
we  are  forced  to  the  concluslott  that  defend- 
ant  was  not  an  Innocent  purchaser.  In  or^ 
der  to  constitute  a  grantee  a  bona  fide  pur- 
chaser, he  must  have  parted  wltib  the  con- 
sideration before  he  reoelrea  notice  of  any 
prior  right  or  equity.  At  the  time  the  de- 
fendant paid  the  pxirdiase  money,  he  had 
constructive  notice  of  the  existence  and 
terms  of  the  party-wall  agreement  entered 
Into  between  hts  grantor  and  the  plalntifT, 
since  the  agreement  was  then  duly  recorded. 

Hie  Judgmmt  of  the  district  court  is  af- 
firmed. Cnie  ottier  Judges  concur. 


KBTOHBIiL  r.  BTATBL 
(Supreme  Conrt  of  Nebraska.  Uarch  1,  1888.) 

Falsb  Prbtexsbs— Eviden'cb. 

1.  In  a  prosecution  for  obtaining  money  un- 
der false  pretenses,  the  gist  of  the  offense  coa- 
dsts  In  obtaining  the  money  of  another  by  false 
pretenses  with  the  intent  to  cheat  and  defraud. 

2.  The  proof  tends  to  show  tiiat  the  ac- 
cused acted  in  good  foltli,  and  In  the  reaami- 
able  belief  that  Qie  draft  would  be  paid. 

(Syllabus  by  the  Court) 

Brror  to  district  court  Douglas  coun^; 
Davis,  Judge. 

Frank  P.  Ketchell  ms  amvlcted  for  ob- 
taining money  by  false  pretenses,  and  brings 
error.  Reversed. 

V.  O.  Btil<^er  and  B.  R.  Duffle,  for  idain- 
Ufl  In  error.  Geo.  H.  Hasttngs,  Atty.  Oen., 
for  tliA  Statib 


BfAXWBLL,  a  X  The  plaintiff  in  errw 
waa  Informed  against  ttie  county  attorn^ 
at  Dou^as  county  for  obtaining  mon^  by 
false  pretenses.  There  are  four  counts  in 
the  information  for  separate  transactlona, 
wbidi  are  alike  except  as  to  dates  and 
amounts:  On  the  trial  tiie  Jury  found  the 
plaintiff  In  error  not  guilty  iq>on  the  first, 
second,  and  third  counts  of  the  Information, 
but  gifilty  on  the  fourth  count  and  be  waa 
sentenced  to  inq»risonment  In  the  penltrai- 
tiary  for  three  years.  The  fourth  count  Is 
as  follows:  "And  tiie  said  Timothy  J.  Ma- 
honey,  county  attorney,  cm  his  oath  afbresaid, 
further  gives  the  court  to  umlerstand  and  be 
Informed  that  said  Frank  P.  KetcheU,  on  or 
about  the  201h  day  of  November,  1S91,  hi  the 
county  of  Douglas  and  state  of  Nebraska, 
aforesaid,  fbea  and  Oiere  being,  and  then 
and  tiiere  intendhig  unlawfully,  falsely, 
fraudulently,  and  ftioidously  to  dieat  and 
defhiud  one  Oliver  0.  Campbell,  did  th«i 
and  there  unlawfully  and  feloniously  pretend 
and  r^resent  to  Oliver  0.  Campbell  and  to 
one  Henry  Bloomer,  the  clerk  and  agent  of 
said  Oliver  C.  Campbell,  which  said  repre- 
sentation waa  communicated  to  said  Oliver 
0.  Campbell,  and  which  said  communication 
was  made  l^  tiie  said  Frank  P.  Ketchell  to 
the  said  Henry  Bloomer  for  the  pnxpose 
of  being  by  the  aald  Henry  Bloomer,  the 
derk  and  agent  of  the  said  Oliver  C.  Gamp- 
bell,  communicated  to  the  said  Oliver  C 
Campbell,  ^t  one  Farrand  Ket<Ai^  redd- 
ing at  or  near  Newark,  In  the  state  of  New 
Jersey,  was  then  and  there  a  wealthy  man, 
who  had  a  large  amount  of  property  and 
money  over  and  above  hla  exemptions  and 
liabilities,  and  who  was  then  and  there 
amply  able  to  pay  a  certain  draft  upon  sitid 
Farrand  Ketdiell  hi  the  sum  of  and  that 
the  said  Farrand  Ketchell  would  pay  said 
draft,  and  as  soon  as  presented,  and  that  the 
said  Farrand  Ketch^  was  then  and  there 
owing  and  Indebted  to  the  said  Frank  P. 
Ketchell  an  amount  of  money  in  excess  of 
said  sum  of  $350,  ont  of  whidl  amount  said 
Farrand  KetcheU  could  pay  said  draft  and 
did  then  and  there  request  said  Oliver  C 
Campbell  to  Indorse  a  draft  drawn  through 
the  Omaha  National  Bank,  of  the  dty  of 
Omaha,  upon  the  said  Farrand  Ketchell,  at 
Newark,  state  of  New  Jersey,  to  enable  the 
said  Frank  P.  KetcheU  to  obtain  from  said 
Omaha  National  Bnnk  the  said  sum  of  $350, 
the  amount  of  said  draft  That,  relying  upon 
said  pretenses  and  representations,  and  be- 
lieving the  same  to  be  true,  the  said  OUver 
G.  GampbeU  did  then  and  there  indorse  his 
name  across  the  back  of  said  draft  and  the 
said  Henry  Bloomer,  agent  and  clerk  of  the 
said  OUver  GampbeU,  did  then  and  there  pre- 
sent said  draft  to  said  Omaha  National  Bnnk, 
of  the  city  of  Omaha,  In  the  county  of  Doug- 
las, and  on  ^th  and  credit  of  the  said  In- 
dorsement of  the  said  OUrer  G  GampbeU 
sold  Omaha  National  Bank  did  then  and 
there  pay  and  deUver  to  the  said  Hour 
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Bloomer  tbe  amount  of  uld  draft,  to  wit. 
the  STUD  of  $350,  which  said  money,  bo  re- 
celred  upon  the  faith  and  credit  of  the  said 
indorsement  of  the  said  OllTer  C.  Campbell, 
*he  said  Henry  Bloomer,  agent  and  cleric  of 
the  said  01iTerO.Campb^,dld  then  and  then 
by  reason  of  the  said  pretraises  and  repre- 
sentations, p^  and  deliver  over  to  the  said 
Frank  P.  KetcfaeU,  and  the  said  Frank  P. 
EetcheU  then  and  th^re,  by  said  false  pre- 
tenses and  representations,  did  then  and 
there  obtain  tiirough  the  said  Henry  Bloom- 
er, from  the  nld  Oliver  C.  Campbell,  said 
sum  of  ySSO,  lawful  money  of  the  United 
States  of  the  Tslne  of  f350,  the  property  of 
the  said  OllTer  G.  CtempbelL  That  the  said 
pretenses  and  representations  were  then  and 
there  wholly  false  and  untrue,  and  the  said 
Frank  Ketchell,  residing  at  or  near  Newark, 
New  Jersey,  was  not  then  and  there  a  man 
of  great  wealth,  and  had  not  then  and  there 
property  and  mxmsy  sufficient  to  pay  said 
draft  orer  and  above  his  liabilities  and  ex- 
emptions, and  was  not  then  and  there  able 
to  pay  said  draft,  and  the  said  Farrand 
EetcheU  was  not  then  and  there  Indebted 
to  the  said  Frank  P.  Ketchell  In  a  sum  suf- 
a<dMit  to  paj  said  draft,  and  had  no  funds 
whatever  of  the  said  Frank  P.  Ketchell  out 
of  which  to  pay  said  draft;  all  of  which  said 
repres^tatlons  the  said  Frank  P.  Ketchell 
well  knew  to  be  wholly  false  and  untrue, 
and  which  said  representations  the  said 
Frank  P.  Ketchell  then  and  there  made 
with  the  intent  then  and  there  to  defraud  the 
said  Oliver  C.  Campbell,  contrary  to  the  form 
of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of 
the  state  of  Nebraska." 

Farrand  Ketchell  is  the  father  of  the 
plaintiff  in  &noT.  His  testimony  was  taken 
by  deposition,  and.  In  substance,  Is  that  the 
plaintiff  In  error  hod  authority  to  draw  on 
him,  and  had  done  so  for  many  years;  that 
he  had  paid  all  such  drafts  prior  to  the  ones 
mentioned  in  the  information;  that  after 
about  September  1,  18&1,  to  the  time  the 
last  of  the  drafts  in  question  were  drawn,  the 
plaintiff  In  error  had  drawn  on  him  for  about 
$3,000.  of  which  he  had  paid  $1,700;  that 
one  of  the  reasons  why  be  refused  to  pay  the 
drafts  in  question  was  that  be  feared  his  son 
was  being  defrauded.  It  also  appears  that 
the  drafts  In  qoestlcm  were  accepted,  and 
judgment  has  been  recovered  thereon.  He 
also  teaHfles  that  a  trust  fund  In  favor  of 
his  son  had  been  under  his  control,  and  that 
no  settlement  had  ever  taken  place  with  the 
son.  The  testimony  also  shows  that  the 
first,  second,  and  third  drafts  Involved  in  the 
information  bad  been  accepted  before  Mr. 
Campbell  Indorsed  the  fourth,  and  that  he 
had  notice  to  that  effect,  and,  it  is  evident, 
relied  to  a  considerable  extent  thereon.  Now, 
upon  such  proof,  can  a  conviction  for  obtain- 
ing money  by  false  pretenses  be  sustained? 
We  think  not  All  the  proof  tends  to  show 
that  when  the  piainHir  in  error  drew  the 


draft  in  question  he  had  reason  to  believe 
that  it  would  be  accepted  and  paid.  To  con- 
stitute the  crime  chaiged  it  Is  essential  that 
there  should  be  an  intent  on  the  part  of  the 
accused  to  cheat  and  defraud.  People  r. 
Kendall,  25  Wend.  399;  Clark  v.  People,  2 
Lans.  332;  Brown  v.  People,  16  Hun,  037. 
Such  proof,  no  doubt,  may  be  shown  by  cir- 
cumstances. The  proof  In  this  case  Is  insuf- 
ficient to  show  an  Intent  to  defraud,  and 
therefore  the  verdict  must  be  set  aside.  It 
Is  pretty  evident  from  &e  testimony,  how- 
ever, that  the  plaintiff  in  error  should  engage 
In  some  lawful  employment,  and  support 
himself.  He  seems  to  have  reached  the 
limit  of  his  father's  ability  to  maintain  him 
and  pay  his  bills,  and  drafts  hereafter  drawn 
and  unpaid  may  in  all  probat^ty  place  him 
In  the.  attitude  of  procuring  money  thereon 
by  false  pretenses.  The  Judgment  ts  re- 
vnsed.  and  the  cause  remanded  for  forttier 
proceedings.  The  otiier  jodges  concnr. 


FLANNAOAN  v.  EDWARDS. 
(Supreme  Coart  of  Nebraska.  March  1,  1888.) 

Ari-EAL— WfIQBT  op  KVIDENCB, 

Evidence  In  the  record  held  sufficient  to 
■nstain  the  verdict  aDdJadgment  of  the  dis- 
trict court. 

(^llabos  by  the  GonzU 

Error  to  district  court,  Douglas  comity; 

Hopewell,  Judge. 

Action  by  M.  Edwards  against  John  Flan- 
nn]?an  for  labor  performed.  There  was  Judg- 
ment for  plaintiff,  and,  defendant's  motion 
for  a  new  trial  being  overruled,  he  brings 
error.  Affirmed. 

D.  Tan  Ettot.  for  plaintiff  In  error.  George 
A.  Magney.  for  defoidant  In  error. 

POST,  J.  This  Is  a  [>etitlon  In  error  from 
Douglas  county.  The  cause  of  action  stated 
in  the  petition  below  Is  for  work  and  labor 
performed  by  the  plaintiff  for  the  defendant 
therein,  at  the  agreed  rate  of  $50  per  month, 
from  the  18th  day  of  May,  1888,  until  the 
20th  day  of  January  following,  and  for  five 
days'  work  at  the  agreed  rate  of  $100  per 
month.  For  answer  the  defendant  below  al- 
leges that  be  employed  the  plaintiff  at  the 
rate  of  $00  per  month  as  overseer  for  his 
brick  yard  at  Beaver  Crossing,  Seward 
connty,  but  that  said  amomit  was  to  be  paid 
out  of  the  proceeds  of  the  brick  burned,  and 
not  otherwise;  that  the  plaintiff  managed  the 
bu^ess  of  burning  brick  In  said  yard  in  so 
unskillful  a  manner  that  no  brick  was  burned 
therein.  He  denies  all  the  other  allegations 
of  the  i>etition.  The  defradant  below  also 
filed  a  connterclalm,  in  which  he  claims  Judg- 
ment for  the  sum  of  $911.76  on  account  of 
boarding  and  lod£^ng,  and  money  advanced; 
23  cords  of  wood  converted  by  the  plaintiff 
b^w;  the  nse  of  his  team  and  wagon  by  tlie 
latter,  and  a  milch  cow  alleged  to  have  ben 
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conrerted  by  him.  The  reply  was  a  general 
denial.  Trial  and  judgment  for  the  plaintiff 
below  for  $53.65.  A  motion  for  a  new  trial 
haring  been  overruled,  the  case  waa  re- 
manded to  this  court  on  tiie  petition  In  error 
of  the  defendant  below. 

The  only  qnestlon  pres^ted  by  the  petition 
[n  error  is  one  of  feet.  We  have  read  over 
the  evidence  In  the  record,  and  onr  conclu- 
Blon  is  that  the  case  is  clearly  within  the 
rule  so  often  announced,  that  a  Judgment 
wUl  not  be  reversed,  for  want  of  evidence, 
unless  the  burden  of  proof  is  plainly  and  un- 
mistakably opposed  to  it  Here  It  Is  possible 
a  verdict  for  the  plaintiff  In  error  might 
have  been  sustained  by  an  application  of  the 
same  nile;  but  the  controlling  question  was 
which  set  of  witnesses  should  be  credited  by 
the  Jury,  and  with  their  Judgment  we  have 
no  right  to  interfere.  The  Issues  Indicate  the 
evidence  of  the  parties,  respective,  and  to 
set  It  out  at  length,  or  to  biclude  a  summary 
thereof,  In  this  opinion,  would  serve  no  use- 
ful purpose.  The  Judgment  of  the  district 
court  is  right;  and  is  affirmed.  The  other 
Judges  omcar. 


HICHAHDS  V.  MciGLLIN. 
(Supreme  Court  of  Ne&raska.   March  1^  1S93.) 
County  OfPicEKfl— Puwbk      County  Boaud  to 

Fill  Va(  ancih3— Action  at  Db  Jure  Officer 

FOK  Em(h,i;ments. 

1.  A  county  board  la  not  authorized  to  de- 
clare vacant  a  county  office,  and  make  an  a.p- 
pointmeot  to  fill  such  vacancy^  on  the  sole 
frround  that  an  officer  elect  is  ineligible,  and 
therefore  unable  to  qualify.  The  incumbent  of 
Buch  office  has  a  right  to  qualify  within  lU  days 
after  it  is  ascertained  that  his  aucceflsor  elect 
Ib  ineligible,  and,  upon  qualifying  in  the  man- 
ner provided  by  law,  will  be  entitle<l  to  hold 
over  until  a  BuccesBor  is  elected  and  qualified. 

2.  ASliere  a  claimant  of  an  office  sues  a 
de  facto  officer  to  recover  the  emolmuents 
thereof  received  by  the  latter,  the  plaintifTs 
title  to  the  office  is  put  In  Issue,  and  in  order 
to  recover  he  ia  required  to  prove  that  he  Is 
the  de  jure  officer. 

8.  Evidence  examined,  and  hdd  not  snffi- 
cieat  to  sustain  a  finding  tliat  the  defendant 
in  error  qualified  as  treasurer  of  D.  county  In 
the  manner  and  within  the  time  preBcribed  hy 
law,  BO  as  to  entitle  him  to  hold  over  na  his 
own  successor ;  the  treasurer  elect  having  been 
adjudged  ineligible. 

4.  Bdd,  that  the  judgment  in  State  v.  Mc- 
MHIen,  36  N.  W.  Rep.  587,  23  Neb.  385,  ii» 
conclusive  of  the  question  of  the  eligibility  of 
the  relator  therein  to  the  office  of  treasurer  of 
Dawes  county  by  election  at  the  general  elec- 
tion in  1885,  but  not  of  his  elifdbllity  to  said 
office  by  appointmeDt  In  the  month  of  January, 
1SS6. 

(SyUabus  by  the  Court,} 

Error  to  district  conrt,  Dawei  oonnty; 
Kinkaid,  Judge. 

Action  by  Hiram  Q,  McMIllln  against  De 
Forest  Richards  to  recover  the  emoluments 
of  the  office  of  county  treasurer  of  Dawes 
coun^  during  defendant's  Incumbency  there- 
of as  de  facto  treasurer.  There  was  Judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Reversed. 


A.  W.  Crites,  for  plaintiff  In  error.  Alfred 
Bartow,  for  defendant  In  error. 

POST,  J.  This  Is  a  petition  tn  error  from 
the  district  court  of  Dawes  county,  the  fol- 
lowing being  Gie  material  facta  disdosed  by 
the  record:  At  the  general  election  In  18S5 
the  plaintiff  In  error  waa  elected  treasurer 
of  said  coxmty.  Before  the  coramencem''nt 
of  his  term  of  office  the  defendant  in  error, 
who  was  then  treasurer  of  said  county,  com- 
menced contest  proceedings  in  the  county 
court  against  him  on  the  ground  that  he  was 
ineligible  to  the  said  offlce,  by  reason  of  not 
having  resided  in  the  state  for  six  months 
previous  to  said  election.  On  the  8th  day  of 
December,  1885,  final  Judgment  waa  entered 
by  the  coimty  court  in  said  proceeding,  end- 
ing that  the  contestee  therein,  plaintiff  In 
error,  was  Ineligible,  and  declaring  his  said 
eloctton  null  and  void.  From  the  Judgment 
aforesaid  an  appeal  was  taken  to  the  district 
court,  but  said  appeal  was  subsequently  dis- 
missed on  the  motion  of  the  appellant  there- 
in, leaving  the  Judgment  of  the  county  co:irt 
In  full  force  and  effect  On  the  Otb  d;iy  of 
January,  1886,  the  county  board  of  s-ald 
coimty,  at  a  meeting  legally  called,  among 
other  things,  made  the  following  record:  "On 
motion,  the  office  of  county  treasurer  was  de- 
clared vacant.  It  was  moved  by  D.  W.  Sper- 
ling that  De  Forest  Itlchnrds  be  appointed 
county  iresisurer."  And  on  the  same  d:iy  Mr. 
Richards  filed  his  official  bond,  in  which  It 
is  redted  tiiat  he  has  been  appointed  troas- 
uror  of  Dawra  county,  which  was  approved 
by  the  coimty  board;  and,  after  having  taken 
the  oatli  of  office,  he  assumed  the  duties  of 
said  office,  and  which  lie  continued  to  dis- 
charge until  the  end  of  the  term,  on  the  oth 
day  of  January,  1888.  Tlie  county  board 
continued  to  recognize  him  as  the  tresisurer 
of  said  county  by  delivering  to  him  the  tax 
lists  for  the  years  1880  and  1887,  and  oiher- 
wise.  Tlie  defendant  tn  error  who  dnimed 
the  right  to  hold  over  as  treasurer  of  said 
county  by  reason  of  th^  Inellj^billty  of  the 
;  plaintiff  In  error  In  January.  1880,  tendered 
a  new  and  sufficient  bond  as  trea-^nrer,  but 
which  was  reject.!d  by  the  coimty  board, 
On  the  20th  day  of  January.  1880.  while  the 
defendant  in  error  still  had  posses.9lon  of  a 
part  of  the  records  and  papers  of  said  offlce, 
the  plaintiff  in  error  in<4titut(>d  a  procei'dlng 
by  quo  wnrranto  against  him,  In  this  court, 
for  the  puriwse  of  testing  his  right  and  title 
to  said  office,  which  resulted  In  a  final  judg- 
raent  against  the  relator  therein.  See  Stato 
V.  McMUIen,  28  Neb.  385,  88  N.  W.  Rep.  537. 
After  the  plaintiff  In  error  liad  surrendered 
the  offlce  to  Ills  snceessor  elect.  In  18S3,  this 
action  was  brought  against  him  b.^'  the  de- 
fendant In  error  to  recover  the  emolumentB 
thereof  during  his  Incumbency,  and  a  trial 
had,  resulting  in  a  Judgment  for  the  plaintiff 
below  in  the  sum  of  $2,030.87  and  costs, 
whereupon  the  case  was  remanded  to  ttaii 
conrt  by  petition  in  error. 
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In  considoting  tbe  quesUcmi  InTolred,  the 
fact  should  not  be  oTerloolced  that  the  claim 
of  the  defendant  In  error  to  the  emoluments 
of  the  o£9ce  la  based  lyxm  his  allied  right 
to  bold  over  on  account  of  hiellgtbUlty  of  the 
plaintiff  In  error,  his  anecessor  elect,  while 
the  claim  of  the  latter  Is  based  upon  Us  al- 
leged appohitment  by  the  county  board  In 
January,  1886,  uid  not  his  electi<m  In  Novem- 
ber, 1885.  It  la  claimed  that  the  county 
board  had  no  authority  to  maJee  the  appoint- 
ment In  questlcHL  By  section  103,  c.  20, 
Gomp.  St,  entitled  "Electlous,"  It  la  provided: 
"Vacancies  shall  be  filled  In  the  following 
manner:  In  the  reporter  of  the  supreme 
court,  1^  the  supreme  court.  In  all  other 
state  and  judicial  dlsMct  ofQcea,  and  In  the 
membership  of  any  board  or  commission 
ireated  by  the  state,  where  no  other  method 
is  specially  provltled,  by  the  governor.  In 
county  and  prednct  <^ices,  1^  the  county 
board,  and.  In  the  membership  of  such  boards 
by  the  county  cleA,  trcasurc'r  and  Judge.  In 
township  offices,  by  the  town  board;  but, 
where  the  offices  at  the  town  board  are  aU 
vacant,  the  clerk  shall  appoint,  and  If  there 
be  no  town  cli^  the  coun^  derk  shall  ap- 
point In  dty  and  village  offices,  by  the 
mayor  and  council  or  board  of  tms.ees."  And 
by  section  101  it  is  provided  that  ''every  offi- 
cer elected  or  appointed  for  a  fixed  term 
shall  hold  oSice  until  his  successor  Is  elected 
or  appointed  and  quallfled,  unless  the  statute 
under  which  he  Is  elected  or  appointed  ex- 
presdy  dedares  the  contrary."  There  is  ccr^ 
tatnly  a  req)ectabl6  line  of  authorities  hold- 
ing tba.U  In  the  absence  of  a  special  atatu- 
toiy  provision  to  the  contrary,  the  failure  of 
on  officer  elect,  from  any  cause,  to  qualify, 
will  not  create  a  vacancy,  so  as  to  authorize 
the  Oiling  of  such  office  by  ^ipolntment,  In 
those  states  where  officers  hold  until  their 
successors  are  elected  and  quaUflcd,  but  that 
the  Incumbent  continues,  not  merely  as  a  de 
facto  officer,  but  as  an  officer  de  Jure.  See 
State  V.  Howe,  2S  Ohio  St  5SS;  People  v. 
mtim,  87  Cal.  614;  State  v.  Harrison,  118 
Ind.  434,  16  N.  E.  Rep.  384.  By  our  statute 
defining  "vacandes,"  section  101,  c.  26,  Oomp. 
St,  It  Is  not  declared  that  a  failure  of  an 
officer  elect  to  qualify-,  or  a  Judgment  declar- 
ing an  dection  raid,  shall  cause  a  vacancy. 
The  only  provision  bearing  upon  the  subject 
is  subdivision  G  of  said  section,  wbldi  pro* 
Tides  ttiat  a  vacancy  shall  exist  In  case  of 
"a  failure  to  elect  at  the  proper  time,  there 
being  no  Incuml»ent  to  continue  In  office  until 
his  soccessor  Is  elected  and  qualified,  or 
other  provlrtons  relating  thereto.'*  Our  con- 
clusion is  that  the  county  board  were  not 
authorized  to  dedare  the  otuce  in  question 
vacant  cm.  the  sole  ground  that  the  election 
was  void  on  account  of  the  Ineligibility  of 
the  plaintiff  in  error,  and  that  the  defendant 
in  error  was  authorised  to  hold  over  tmtll  the 
next  general  dectlon,  at  least,  on  conditions 
to  be  hereafter  noticed. 

It  is  provided  by  sectlm  17,  o.  iO,  Gmnp. 


St,  that,  "whem  the  incumbent  ot  an  office  is 
re-elected  or  re^pointed,  he  shall  quedlfy  by 
taking  the  oath  and  giving  the  bond  as  above 
directed,  but;  when  such  officer  has  had  -pub- 
Uo  funds  or  propoiy  hk  his  ctmtrol,  his  bond 
ehah  not  be  approved  imtll  he  has  produced, 
and  fully  accounted  for,  such  funds  and  prop- 
erty, and  when  It  is  ascertained  that  the  in- 
oumbent  of  an  office  htdds  over  reason  of 
the  nonelectlon  or  ncmappointment  at  a  ac- 
cessor, or  of  the  neglect  or  refusal  of  the 
successor  to  qualify,  he  AaU  qualify  anew 
within  ten  days  from  the  time  at  which  his 
snooesBor,  if  dected,  should  have  quaUfled." 
Ccostruhig  the  lost  dause  of  tlie  above  sec- 
tion with  the  provlalcms  previously  dted,  we 
think  the  right  of  the  defendant  In  error, 
m  the  failure  of  his  successor  elect  to  qual- 
ify, by  reason  at  his  Ineligibility,  was  to  hold 
over,  or  beocune  his  own  successor,  upon  giv- 
ing a  new  bond,  and  taking  the  oath  of  office, 
predsely  a«  if  he  had  been  elected  to  succeed 
himself.  Ja  other  words,  the  statute  contem- 
plates tliat  he  should  enter  npon  a  new  and 
different  term,  complying  with  the  statutory 
conditions,  and  not  otherwise. 

Another  proposition  whidi  we  regard  as 
well  settled  by  authority  is  that  the  plahidff 
below  must  recover  upon  the  strength  of 
his  own  title  to  the  office,  and  not  on  ae> 
count  of  any  defect  In  that  of  his  adversary. 
To  state  the  same  propodtion  differently,  the 
fact  that  idalnUff  In  wror  may  have  been  a 
de  facto  officer,  merely,  will  not  avail  the 
defendant  In  errw  in  this  action  unless  tiie 
latter  was  the  de  Jure  officer.  There  is  much 
oonfudfni  upon  the  subject  of  the  right  of  a 
de  Jure  oSLcer  to  recover  fn»n  a  munldpal- 
Ity  whldi  hss  made  full  paym«it  to  an  officer 
de  facto,  but  th«e  Is  no  exception  to  the 
rule  that  In  order  to  recover  the  emoluments 
received  another  while  in  possession  of 
an  office,  the  plshitiff  must  prove  a  better 
title  thereto  than  the  Incumbent  And,  for 
tiie  reason  Just  stated,  the  defendant  In  er- 
ror must  fall  In  this  action,  since  it  does  not 
appear  from  the  record  that  he  was,  during 
the  time  for.  which  he  claims,  dther  the  de 
fiicto  or  de  Jure  trensorer  of  Dawes  coimty. 
He  certainly  was  not  a  de  facto  officer,  fOr 
the  reason  that  the  county  board  Installed 
the  plaintiff  in  sold  offices  and  delivered  fo 
him  the  tax  lists,  tor  the  two  years  In  ques- 
tion. It  Is  admitted  that  the  latter  odlected 
all  of  the  revenue  received  by  the  county 
during  said  yean^  and  disbursed  It,  In 
oordanoe  with  the  orders  of  the  county  board. 
Nor  can  ^fOndant  In  error,  upon  the  record, 
be  said  to  be  an  officer  de  Jures.  There  la 
no  evidence  that  he  ever  qualified  as  a  bold- 
over  oflBcer  by  taking  the  oath  of  c^ce  aa 
provided  Ity  law.  It  Is  true  that,  aooording 
to  an  admission  In  the  record,  he  tendered  a 
snffldrait  bond  during  the  month  of  January, 
1886,  but  there  Is  no  proof  from  which  wo 
can  Infer  that  it  was  within  the  time  pre- 
scribed by  statute.  The  question  when  be 
was  required  to  reqnallfy,in  vio^of  the  facts 

Digitized  by  VjOOglC 


668 


KOBTHWESTEBN  BEFOBTEBtVOL.  54. 


disclosed,  Is  not  InTolred  In  this  controTeny; 
but  that  an  Incumbent  must  In  such  case 
qualifjr  anew,  In  order  to  be  ^tiUed  to  the 
rights  of  an  officer  de  Jure;,  Is  settled  by  the 
case  of  State  t.  Boyd,  31  Neb.  682»  48  N.  W. 
Rep.  738,  61  N.  W.  Sep.  e02;  State  t.  Lynn, 
31  Neb.  770,  48  N.  W.  Bep.  SSL 

2.  It  Is  probable  that  the  action  of  the 
board  on  January  9,  1886,  declsilng  the 
office  vacant,  and  attempting  to  appoint  the 
plalntiCC  Ui  error  tceasorer,  was  without  au- 
thority of  law;  for,  as  we  have  seen,  the  de- 
fendant in  error  bad  a  right  to  qualify  as 
his  own  succeaaor  within  10  days  after  It 
was  ascertained  that  the  plaintiff  In  errdr 
was  Ineligible.  Sut,  never  having  requalifled 
as  the  law  requires,  he  Is  In  no  position  to 
now  call  in  queetion  the  tlUe  of  the  plaintiff 
in  error,  who  was  at  least  a  de  facto  officer. 

3.  There  Is  no  doubt  of  the  ellglbUlty  of 
the  plaintiff  In  error  at  the  time  of  his  ap- 
pc^tment,  in  January.  1886.  The  fiict  tiiat 
he  was  Ineligible  to  election  In  November, 
1886,  by  reason  of  not  having  been  a  i-ealdent 
of  the  state  six  months,  would  afford  no 
legal  objection  to  his  e^tpolntment  to  Uie 
same  office  two  months  later,  at  which  time 
there  Is  no  doubt  of  his  eligibility. 

4.  The  ady  remaining  Qoestltm  Is  the  effect 
at  the  Jodgment  of  Oils  ooort  In  Hie  quo  war- 
ranto proceedlngt  above  referred  to.  23 
Neb.  385,  36  N.  W.  Bep.  687.  It  is  earnestly 
oonteoded  1^  detfeodant  In  &nor  that  the 
Judgment  tiiereln  la  ocmoluslve  of  tiie  quea- 
Uon  now  at  Issuer  and  such,  apparently,  was 
tbe  opinion  of  the  district  court  From  an 
examlnatitm  of  the  opinion  in  that  case,  our 
conclusion  Is  that  the  only  quesUtm  tlier^ 
Involved  was  wheti^r  the  relator  was  en- 
titled to  the  office  In  question  by  reason  of 
bis  having  been  a  resident  of  the  state  six 
months  before  the  commaicement  of  tiie 
term  for  which  he  was  elected,  to  wit,  In 
January,  1886,  or  whether  the  election  was 
void  for  the  reason  that  he  had  not  recOded 
In  the  state  for  six  months  at  the  time  of 
his  Section.  The  only  point  stated  hi  Uie 
qrilabus  In  tlULt  case  Is  the  following  :  "The 
relator  was  elected  to  the  office  of  county 
treasurer  at  the  nnnwai  election  held  Novem- 
ber 3,  1886.  At  that  date  he  had  been  a 
resldeoit  ot  the  state  for  five  months,  only, 
but  was  otherwise  eligible.  At  the  com- 
meno^ent  of  the  team,  his  residence  In 
the  state  had  been  c<mtlnuous  for  seven 
months.  Held,  that  being  luellgtble  to  such 
electi(»  at  tiie  date  thereof,  under  a  fair 
ecus  traction  of  section  1,  art.  7,  of  the  con- 
stitution, and  sectitm  04,  c  26,  Comp.  St. 
such  Indlgtoility  was  not  removed,  for  the 
purpose  ot  Oiat  election,  by  reason  of  six 
months'  contbrnous  resldeuoe  previous  to 
the  oommencemesit  of  the  tenn."  The  quee- 
tion  Qt  Hie  right  of  the  defendant  In  oror  to 
Ote  onolumenta  of  the  office  while  holding 

virtue  of  the  alleged  appointment  the 
county  board  Is  certainly  an  open  one,  and 
wUdi,  as  has  been  intimated,  we  are  con- 


strained to  resolve  In  his  favor.  The  Judg- 
ment of  the  district  court  Is  reversed,  and 
the  cause  ronanded  tor  foiHier  proceedings 
tlieretaL  nie  otber  Judges  coDour. 


FIBST  NAT.  BAMC  OF  DHNYEB  v.  LOW- 
RKY  et  at 

(Supreme  Ooort  of  Nebraska.    Feb.  15,  188S.) 

BIUj  or  EXCBPTIONS — KXTBNDINO  TlMB  — NOTICB 
or  AfFLICATlOM  —  FlLlMO  OUDBB— AHXKUHltNT 
— CBETJFIUATB  QV  JdDOS— IxaTHUOTiOim— Gbat- 
TBL  Muktoaobs— Bill  op  Sals. 

L  The  cause  was  tried  In  the  district  court 
on  the  17tb  day  of  December,  USO,  au<l  40 
days  was  given  to  reduce  the  ezceptious  to 
writing.  The  twm  of  oourt  adjoninea  without 
uar  December  23d«  and  on  the  29th  day  of  the 
foilowuiK  month  the  trial  judge,  on  a  Bhowiug 
of  diligence,  granted  an  extension  of  30  daya^ 
additional  time  in  which  to  complete  and  serve 
a  bill  of  exceptions.  A  draft  of  the  bill  was 
•erred  on  the  attorneys  of  the  ■nccessfol  party 
on  February  19,  ISHiO.  Bdd,  that  the  name 
was  presented  in  time. 

'2.  No  notice  of  an  anplication  to  the  Judge 
for  an  order  extending  the  time  for  preparing 
and  serving  a  bill  ot  exceptions  is  necessary. 

3.  Oa  the  granting  of  such  an  order,  the 
prmer  practice  is  to  file  the  same  with  the 
aera  of^the  district  court. 

4.  Where  no  amendments  are  proposed  to 
a  bill  of  exceptions,  no  notice  of  the  presenta- 
tion of  the  biU  to  the  Judge  for  allowance  Is 
required  to  be  surred  oa  the  advene  party. 

6.  Certificate  of  the  trial  Judge  attached  to 
the  bill  in  this  case,  although  informal,  is  snffi- 
deot 

6.  A  bill  of  exertions  must  be  filed  in 
the  district  court  of  the  proi>^  county. 

7.  A  general  exception  to  instructions,  as 
"to  the  nvlng  of  the  above  instrucUoca  the 
idaintiff  then  and  there  ucepted,"  ia  insuffi- 
cient to  lay  the  foundation  for  th^  review  in 
the  supreme  court.  Exceptions  should  be  spe- 
eificslly  taken  to  each  paragraph  of  the  charge, 
claimed  to  be  ammeoos. 

8.  An  erroneous  iostntetlon  Is  not  cored 
by  merely  giving  another  on  the  same  subject, 
contradicting  it. 

9.  It  is  reversible  error  for  the  court  in 
its  charge  to  thn  jury  to  give  nndue  promi- 
nence to  a  portion  of  the  testimony  by  special 
reference  thereto,  or  to  direct  the  Jury  what 
weight  shall  be  given  to  particular  Items  of 
the  evidence. 

10.  The  retention  of  the  possession  of  per- 
sonal property  by  a  mortgagor  is  prima  fade 
evidence  of  fraud,  and  the  burden  Is  cast  npon 
the  mortfiagee  to  estabiiah  the  btma.  fides  of  the 
transaction.  The  presumption  of  fraud  aris- 
ing fium  the  want  of  change  of  possesion  of 
the  thing  mortgaged  is  not  conclnmve,  but  may 
be  entirely  rebutted  by  proof  of  good  talth  and 
the  absence  of  an  intent  to  defraud. 

11.  An  instroction  In  a  suit  between  the 
creditors  of  the  mortgagor  and  the  mortgagee, 
which  requires  the  latter,  in  addition  to  proof 
of  Kixxl  fnith  nnii  nliseiire  of  n  fraudoleot  in- 
tent, to  satisfactorily  explain  why  there  was 
not  on  immediate  delivery  of  the  property,  and 
an  actual  and  continued  change  of  possession 
thereof,  is  erroneooa 

12.  A  mortgage  or  Ull  of  sale  glvm  1^  a 
failing  debtor  to  secure  an  honest  debt  Is  not 
fraudulent,  althouch  the  parties  to  tiie  transac- 
tion knew  that  the  ctaima  of  other  creditors 
would  be  thereby  defeated,  provided  the  fair 
value  of  the  property  pledged  as  security  does 
not  greatly  exceed  the  amount  of  the  debt,  In- 
terest, and  probable  expenses  of  foredosnrsb 

(Syllabus  br  the  Conrti 
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BiTor  to  district  court,  Hurian  county;  G&s- 
Un,  Judge. 

Replevin  by  the  First  National  Bank  of 
Denver  against  Lowrey  Bros,  and  others. 
There  was  Judgment  for  defendants,  and 
plaintiff  brings  error.  Bevetaed- 

Case  &  McNeny  and  0.  O.  Planabnrg,  for 
Idalnticr  In  error.  John  P.  Maole  and  Morn- 
ing &  Keester,  for  defendants  la  errcir. 

NOBYAL,  J.  This  cause  was  submitted  to 
this  court  upon  a  motion  to  quash  the  bill 
of  exceptions,  and  upon  the  errors  assigned 
In  the  petition  tat  error.  We  will  first  con- 
sider the  questions  presented  by  the  motion. 

Three  grounds  are  assigned  ft>r  qoashlng 
the  UU:  First  It  was  served  upon  the  at- 
torneys for  the  def^idants  In  error  out  of 
time.  Second.  It  lias  never  been  allowed  by 
the  trial  Judge,  or  ordered  made  a  part  of 
the  record  to  the  case,  and  It  does  not  con- 
tain all  the  erld^ce.  Third.  Because  said 
trin  has  not  be^  filed  In  the  office  of  the 
cledE  of  the  district  court 

^e  record  before  us  shows  that  the  cause 
was  tried  to  a  jury  at  the  December  term, 
1889,  of  the  district  conrt  Of  Harlan  county, 
and  that  a  verdict  and  Judgment  were  render- 
ed against  the  plaintiff  In  error  on  the  17th 
day  of  December;  that  40  days  from 
ttie  ristng  of  the  court  were  allowed  in  which 
to  reduce  exceptions  to  writing;  that  the  said 
term  of  court  adjourned  wlthoat  day  on  the 
23d  day  of  December,  1889;  that  on  the  29th 
day  of,  the  following  January  the  trial  judge, 
on  the  application  of  plaintiff  In  error,  and  a 
Bhowtng  of  dUlgeoce,  granted  an  extension  ot 
80  days  from  that  time  In  which  to  completo 
and  serve  the  bill  of  exceptions;  uiat  on  the 
19th  day  of  Pebmary,  1800,  a  draft  of  the 
blQ  of  exc^;>tbnis  fras  presented  to  Morning 
&  Keester,  attconeys  of  record  for  the  de- 
fendants In  error,  who  declined  to  propose 
any  amendments  thereto,  or  to  examine  It 
but  protested  against  the  signing  of  thetdll 
by  the  jui^  or  derk,  on  the  ground  that 
the  same  had  not  been  presented  to  them 
tot  examination  within  40  days  from  the  final 
adjournment  of  the  court  It  la  plain  that 
plaintiff's  draft  of  the  bill  of  exceptlona  was 
■erred  upon  the  adrerae  parties  In  sufficient 
ttme.  Althotigh  the  40  days  given  from  the 
adjournment  of  the  term  to  reduce  the  ex- 
ceptions to  writing  had  expired,  it  was  pre* 
Mnted  before  the  expiration  of  the  addltt<mal 
80  days  granted  by  the  jud^.  This  Is  con- 
ceded. That  the  Judge,  under  our  statute, 
had  the  power  to  thus  extend  the  time  for 
.preparing  and  serving  the  bill,  there  Is  no 
room  for  doubt  That  no  notice  of  the  ap- 
plication to  the  judge  for  an  extension  of 
dme  was  served  upon  defoadants  In  error  or 
their  attorn^  Is  Immaterial,  since  such  notice 
Is  not  jnrlsdlctional.  This  was  expressly  de- 
cided in  McDonald  t.  McAllister,  82  Neb. 
S14,  48  N.  W.  Rep.  877.  It  Is  urged  that  the 
order  of  the  district  Judge  allowing  the  ex- 


tension of  ttme  should  have  been  attached 
to  the  proposed  bill.  We  think  the  proper 
practice  is  to  file  the  order  with  the  clerk  of 
the  district  court  which  was  done  In  this 
ease  immediately  following  the  granting  of 
the  order,  but  it  was,  by  inadvertence  of  the 
clerk,  placed  in  the  files  of  another  cause, 
on  account  of  which  def  endante  in  error  were 
not  aware  of  the  existence  of  the  order  un- 
til sometime  afterwards.  It  Is  also  claimed 
no  notice  of  the  presentation  of  the  bUl  to 
the  judge  for  allowance  was  served  upon  de- 
fendants In  error.  Mr.  Flamburg,  one  of  the 
attorney  for  plaintiff  in  error,  has  filed  au 
affidavit,  In  which  he  states  that  he  gave  no- 
tice to  the  attorneys  of  tlie  adverse  parties  of 
tlie  time  of  the  presenting  of  the  bill  to  the 
judge  for  his  signature.  B(.«ldeB,  we  are  not 
aware  of  any  statute  which  i-eqiilres  the  giv- 
ing of  a  notice  in  such  case.  It  is  only  when 
amendments  are  proposed  that  notice  of  the 
time  and  place  of  the  presenting  the  bfU  to 
the  Judge  for  settlement  and  allowance  must 
be  given.  See  Code,  |  811.  In  this  case  no 
amendments  of  any  kind  wer*  suggested. 

The  second  grouud  for  qunshlng  the  bill  ts 
contradicted  by  the  record.  Appended  to  the 
bin  of  exceptions  we  find  the  following  ceitlfl- 
cate  of  the  trial  judge:  "Febr.  26,  1890.  All 
evidence.  True  bill.  Ordered  part  of  record 
In  this  case.  WlUlnm  Gaslin,  Judge  Sth  Ju- 
dicial Dist,  Neb."  The  foregoing  certificate, 
although  quite  brief,  we  think  is  suffldent. 

Although  we  are  unable  to  find  any  ludoivse- 
ment  upon  the  bill  showing  that  the  same 
was  filed  with  the  clerk  of  th^  district  court 
the  evidence  before  us  shows  that  It  was 
properly  filed.  Mr.  Flansburg,  In  his  affi- 
davit filed  in  this  court  In  resistance  of  the 
motion,  states  that,  "after  the  same  was  al- 
lowed and  signed  by  the  judge,  this  affiant 
took  the  said  bill  of  exceptions  personally  to 
the  clwk  of  the  district  court  of  this  [Har- 
lan] county,  and  saw  him,  the  said  cleA, 
marie  the  same  'Filed,*  and.  If  the  same  Is 
not  so  marked  now  on  the  bill  of  ^c^tlons, 
said  marking 'has  been  erased,  or  the  leaf 
bearing  the  same  destroyed;  that  said  bU 
was  filed  the  second  d^  after  It  was  al- 
lowed." This  testimony  Is  In  no  respect  con- 
tradicted or  denied  by  any  one.  In  addition, 
the  Clerk  of  the  district  court  has  attached  to 
the  record  a  certificate  under  his  hand  and 
official  seal,  which  states  "that  the  forcing 
is  the  original  bill  of  exceptlona  In  said  cause, 
and  also  a  true  and  perfect  transcript  of  the 
petition,  answer,  reply,  and  Instructions 
given  In  said  action,  as  the  same  are  on  ffie 
and  of  record  in  my  office."  In  view  of  the 
facts  above  stated,  and  Inumuch  as  there  Is 
no  evidence  before  ns  tWMl<"g  to  show  that 
the  bill  of  exceptions  was  not  properly  filed 
In  the  district  court,  the  third  or  last  objec- 
tion to  the  bill  Is  overruled,  and  the  motion 
to  quash,  therefore,  must  be  denied. 

All  the  parties  to  this  suit  are  creditors  of 
the  Alma  Milling  Ck>mpany,  a  corporation  do- 
ing business  at  Alms,  this  state.  On  the  21st 
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day  of  December,  1888,  the  milling  company, 
b^ig  li^ebted  to  the  First  National  Bank  of 
DenTer  la  the  sum  of  ¥10.300,  execated  and 
delivered  to  the  hook,  a  bill  of  sale  iq^on  the 
property  In  ctmtroreFsy,  coiudsttng  of 
nicks  of  flour  and  500  bushels  of  wheat,  for 
the  purpose  of  securing  its  indebtedness  to 
the  bonk.  The  bill  of  sale  was  duly  01ed  In 
the  propra*  couuty  on  December  22,  18S8,  but 
the  bonk  did  not  take  immediate  possession 
of  the  property  under  its  said  UU  of  sale,  but 
left  the  property  In  the  possession  of  the 
milling  company.  On  the  27th  day  of  De- 
cember, 1S8S,  the  d^endanta  In  error  su'>d 
cftit  writs  of  attachment  against  tiie  ndlUng 
company,  and  placed  the  same  In  the  hands 
of  Ij.  E.  Allen,  the  sheriff  of  Harlan  county, 
for  sarrice,  who  levied  the  same  upon  the 
flour  and  t^eat  covered  by  said  liUl  of  sale. 
The  Denver  National  Bank  thereupon 
brought  this  salt  against  the  sheriff  to  re- 
cover the  possession  of  the  property.  Be- 
fore trial  defendants  in  error  were  substi- 
tuted as  defendants  In  lieu  of  the  sheriff.  The 
cause  was  trieif  to  a  Jury,  who  retnmed  a 
verdict  tn  favor  of  the  defoidants,  upon 
which  Judgment  was  rendered. 

The  record  shows  that  on  the  trial  In  the 
coturt  b^ow  the  bona  lidea  of  the  Mil  of  sale 
was  questioned,  and  this  was  the  ptindpal 
<inestlon  submitted  to  the  Jury  for  detenuinsr 
Hon.  The  defendants  claimed  that  the  Instm- 
ment  was  frtfudnlent  as  to  the  creditors  of 
the  Alma  Mining  Company,  inasmuch  as  the 
bank  had  nevei*  token  possession  of  the  prop- 
erty covered  by  the  Ull  of  sale,  while  the 
plaintiff  Insists  that  it  accepted  the  bill  of 
sale  In  good  faith,  fbr  the  purpose  of  secur- 
ing a.  valid  indebtedness,  and  without  any  In- 
tenti<m  of  defrauding  others,  tlie  creditors  of 
the  tni'Hws  company,  or  of  hindering  or  de- 
laying them  in  the  ccdlectton  of  their  debts. 

The  giving  of  the  2d.  8th.  and  0th  Instino- 
tlims  requested  by  the  defendants  Is  as- 
signed fur  eii-or.  wlittdi  iustimctlons  are  as 
follows:  "Second.  In  making  It  appear  to 
you  that  the  sale  ^ras  made  In  good  faith 
and  without  any  Intent  to  defraud  the  cred- 
itors (rf  the  Alma  Milling  Company.  It  is 
not  enough  A>r  the  plaintiff  to  show  you  that 
said  Alma  Milling  GtHnpany  owed  it  a  debt, 
and  that  said  alleged  sale  was  made  to  pay 
or  secure  that  debt  This  Is  only  one  of 
the  things  it  must  show.  It  must  go  further, 
and  satisfy  you  tlmt  said  sale  was  mode  In 
good  faith,  and  without  any  Intent  to  defraud 
the  creditors  of  the  Alma  Milling  Company, 
or  hinder  or  dday  them  in  the  collection  of 
th^  debts  against  It  And  they  must  saUs- 
tactGrOj  explain  to  you  why  there  was  not 
an  immediate  ddlveiy  of  said  property,  and 
an  actual  and  continued  change  of  posses- 
slxm  thweof.  And  If  the  plaintiff  has  fiOled 
to  satisfy  you  that  said  sale  was  made  In 
good  faith,  and  without  any  Intent  to  de- 
frui^  hinder,  or  delay  the  credltcns  of  the 
Alma  Mining  Company  in  the  collection  of 
flitfr  "to < Tin  against  It;  and  if  they  havefalled 


to  satiafactorUy  explain  to  you  why  there 
^vas  not  an  immediate  delivery  of  the  prop^ 
erty,  and  an  actual  and  continued  change  of 
possession  of  the  same,— you  should  find  for 
the  defendant"  Modified  as  f^ows:  "Pro- 
vided, you  find  from  the  evidence  there  was 
no  diange  of  possession  of  said  property,  and 
tills  Instruction  is  not  applicable  unless  you 
80  find.**  "Bls^tai.  So  if,  in  this  case,  you 
should  £nd  from  the  evidence  that  the  Alma 
Milling  C<Hnpany  was  In  debt,  and  could  not 
pay  its  Indebtedness  In  fuU,  and  that  cer? 
tain  of  Its  oredit(»s  were  demandiiv  their 
money,  and  threatodag  suit  If  tbsy  wrae  not 
paid;  and  if  you  also  find  that  said  mlUlii^ 
company  was  owing  the  plaintiff,  and  that 
the  plaintiff  was  not  Insisting  on  the  payment 
of  Ito  claim,  and  was  not  uxgtne  that  the  same 
be  seciu^d;  and  If  you  fui'ther  find  tibat  the 
Alma  Milling  Company  requested  idafaitUf  to 
aoo^t  this  UU  ot  sale,  and  that  the  same  cor- 
ercd  all,  or  neariy  all,  of  the  property  of 
said  company;  and  If  you  also  find  there  was 
not  an  Immediate  delivery  of  said  property, 
and  an  actual  and  continued  change  of  posses- 
sl<m  of  the  same,  but  the  Alma  Milling  Com- 
pany remained  in  possession  of  the  same,  and 
continued  to  i-un  Its  mill  and  do  budness  as 
It  had  previously  done>— then,  and  In  that 
case,  I  instruct  you  as  a  matter  of  law  that 
these  things  are  stnmg  evidnuje  of  a  secret 
trust  In  favor  of  said  Alma  MiUlug  Com- 
pany, and  of  an  intent  to  Under  and  delay 
Its  creditors.  Ai^  If  from  these  &cta  and 
drcunuttances  you  believe  there  whs  such  a 
trust,  and  an  Intent  to  hinder  and  d61ay  the 
creditors  of  said  company,  yon  sliouid  find 
for  the  defendant  Ninth.  It  makes  no 
difference  even  If  the  Alma  Milling  Company- 
intended  eventually  to  pay  all  Its  debts,  and 
It  makes  no  differ«ice  If  it  gave  the  bill  of 
sale  for  the  purpose  of  securing  what  It 
owed  tbe  phiintlff;  yet  if  you  find  from  the 
evidence  that  It  was  the  further  Intention  of 
the  Alma  Milling  Company  in  i^rlng  the  said 
bill  of  sale  to  the  plaintiff  to  biwler  imd  de- 
lay its  other  creditors  for  a  limited  period 
only,  and  ttie  plaintiff  knew  this,  or 
knew  enough  facts  to  lead  a  reawmaule  man 
to  believe  such  was  the  intention  of  the  Alma 
Milling  Company,  the  bill  of  sale  would  be 
void,  and  you  should  find  for  the  defend- 
ant" Counsd  for  defendanto  in  error,  In 
th^  brief,  insist  that  these  instructlonB  can- 
not be  reviewed  by  this  court  tor  tiie  teaaon 
It  does  not  appear  that  the  giving  of  tlieae 
particular  instmcttona  was  excepted  to.  The 
flxBt  or  original  transcript  ot  the  record  in 
this  case  contains  copies  of  the  instructions 
glvra  on  tbe  request  of  the  defendants,  f<d- 
lowing  which  appear  these  words:  "To  tbe 
giving  of  the  above  instructions  the  plaintiff 
then  and  there  duly  excepted."  It  must  be 
conceded  that  this  exception,  under  the  nu- 
merous decisions  of  this  court,  some  of  wbldi 
ore  dted  In  the  brief  of  couns^  Is  too  gen- 
eral  and  indefinite  to  lay  the  foundation  fk>r 
a  review  of  the  InstructlonB.    The  rule  to 
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tbat  each  Instruction  daimed  to  be  errone- 
ous must  be  specifically  excepted  to.  Brooka 
V.  Dnteher,  22  Neb.  M4,  36  K.  W.  Bep.  128, 
and  coses  there  dted.  It,  however,  appears 
from  an  amended  transcilpt  filed  by  plaintiff 
In  error  that  it  did  at  the  ttme  take  an  ex- 
ception to  each  of  the  Inatructiona  copied 
above.  The  objection  to  our  coosldcrliig 
these  Instructions  must  therefore  be  orer- 
mled. 

Section  II,  e.  32.  Comp.  St.,  declares  tbat 
"every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession  or  under  his  con- 
trol, and  every  aasisnmrait  of  goods  and 
chattels  by  way  of  mortgage  or  secuiity,  or 
upon  any  condition  whatever,  unless  ib& 
same  be  accompanied  by  an  Immediate  de- 
livery, and  be  followed  by  an  actual  and  con- 
tinoed  dinnge  of  possesdon  of  the  thing 
sold,  mortgaged,  or  assigned,  shall  be  pre- 
sumed to  be  fraudulent  and  void,  as  against 
the  creditors  of  the  vendor,  or  the  creditors 
of  the  person  making  such  assignment,  or 
subsequent  purchasers  in  good  faith;  and 
shall  be  conclusive  evidence  of  fraud,  unless 
it  shall  be  made  to  appear  on  the  part  of  the 
persons  claiming  under  such  sale  or  assign- 
ment that  the  same  was  made  In  good  faith, 
and  without  any  intent  to  defi'aud  such 
creditors  or  purchasers."  By  this  provision 
the  legislature  bos  made  the  retention  of 
the  possession  of  personal  property  sold  or 
mortgaged  by  the  vendor  or  mortgagor  mere- 
ly prima  fade  evidence  of  fraud,  and  casts 
the  burden  upon  the  vendee  or  mortgagee  to 
eetablli^  the  bona  fides  of  the  transaction. 
The  presumption  of  fraud  raised  by  the 
statute  fraiQ  a  want  of  change  of  possession 
is  not  condudve,  but  may  be  entirely  re- 
butted by  proof  of  good  faith  and  abttence 
o(  intent  to  defraud.  Pyle  v.  Warren,  2 
Meb.  252;  Robinson  v.  Uhl.  6  Neb.  328; 
Brunswick  v.  McCOay,  7  Neb.  137;  Jackson  v. 
Dean,  1  Doug.  (Mich.)  619;  Hnuford  v. 
Artcher,  4  Hill,  271.  The  section  of  the 
statute  already  quoted  is  on  exact  copy  of 
the  statute  of  New  York,  and  an  interpreta- 
tion of  it  by  the  courts  of  that  state  is  en- 
titled to  great  wel^t  here.  The  court  for 
the  correction  of  errors  of  the  state  of  New 
York,  in  passing  upon  the  Identical  question 
we  are  considering,  In  the  case  of  Hanford 
T.  Artcher,  supra.  In  the  opinion  prepared  by 
Preddent  Bradisb.  say:  "From  the  deciarar 
tlon  of  the  statute  that  the  facts  enumerated 
th^eln  shall  be  condudve  evidence  of  fraud, 
unless  It  shall  be  made  to  appear  that  the 
sale  or  assignment  was  made  In  good  faith, 
and  without  any  intent  to  defraud,  the  legal 
Inference,  as  wdl  as  that  of  common  sense, 
la,  I  think,  Irresistible,  that  if  it  be  thus  made 
to  appear  those  facts  shall  not  be  conduslve 
evidence  of  fraud,  and  tiiat  the  presumption 
of  fraud,  therefore,  shall  be  thus  rebutted. 
The  statute  does  not  go  on  to  provide  that. 
In  addition  to  proof  of  good  faith  and  abs^ce 
of  Intent  to  defraud,  the  party  claiming  nn- 
dOT  such  sale  or  assignment  shall  also  be 


hdd  to  show,  by  reasons  to  be  approved  by 
the  court,  why  there  had  not  been  an  Im- 
mediate delivery,  and  an  actual  and  con- 
tinued change  of  possesslim."  We  r^;ard 
this  a  fair  and  reasonable  constmctton  of  our 
statute.  When  the  vendee  or  mortgogee 
establishes  both  good  faith  and  the  absence 
at  fraud,  the  legal  presunptlon  of  fraud  aris- 
ing from  his  failure  to  take  possesdon  of  the 
property  is  overcome.  By  defendants*  re- 
quest No.  2  the  plaintiff  was  not  <mly  re- 
quired to  prove  good  faith,  and  the  absence 
of  an  intent  to  defraud,  but  the  Jury  were 
told  that  It  "must  satisfactorily  explain  to 
you  why  there  was  not  an  Immediate  dellv- 
ci7  of  said  property,  and  an  actual  and  con- 
tinued diange  of  possession  thereof."  The 
portion  of  the  request  Just  quoted  was  t»r- 
roueous,  and  should  not  have  been  g\vm. 
But  counsel  for  the  defendants  contend  that 
the  error  was  cured  by  other  portions  of  the 
charge,  and  the  Instructions,  when  coustruiMl 
together,  or  considered  as  a  whole,  properly 
state  the  law.  A  misstatement  of  the  law 
In  one  paragraph  of  the  charge  of  the  court 
cannot  be  cured  by  a  correct  instruction,  for 
the  reason  the  Jury  would  not  know  which 
one  to  follow.  Wasson  v.  Palmer,  13  Neb. 
376,  14  N.  W.  Rep.  171;  Ballard  v.  State,  Itt 
Neb.  609,  28  N.  W.  Rep.  271;  Fitagerald  v. 
Meyer,  25  Neb.  77,  41  N.  W.  Rep.  123. 

^Tie  defendants'  dgbth  request  Is  objec- 
tionable. It  not  only  gave  undue  promhieuc& 
to  certain  portions  of  the  evidence  to  the 
disparagement  of  the  rest,  but  the  Jury  were 
advised  that  certain  things  particularly  men- 
tioned in  the  request  to  charge  "are  strong 
evidence  of  a  secret  trust"  It  was  the  prov- 
ince of  the  Jury,  and  not  the  court,  to  de- 
termine what  weight  should  be  given  to  the 
dlfTercnt  Items  of  evidence.  The  Instinction 
was  prejudicial  to  the  plaintiff.  Glllet  v. 
Phelps.  12  Wis.  892;  WUcox  v.  Young, 
(Mich.)  33  N.  W.  Rep.  7tK>;  People  v.  Ah 
Sing,  5i)  Cal.  400. 

It  was  error  to  give  tiie  defendants*  ninth 
request.  The  bill  of  sale  was  given  to  se- 
cure the  bona  fide  indebtedness  of  the  mill- 
ing company  to  the  bank.  The  leaving  of 
tbe  property  in  the  possession  of  the  milling 
company  placed  the  burden  ux>on  the  bank 
to  overcome  the  legal  presumption  that  the 
transaction  was  fraudulent,  and  to  establish 
that  tbe  security  was  taken  in  good  faith, 
and  without  any  Inteoit  to  defraud.  In  this 
state  a  failing  debtor  has  the  right  to  give 
one  creditor  adequate  security  upon  his  prop- 
erty to  secure  a  bona  fide  indebtedness  to 
the  exdudon  of  others,  and,  tf  the  same  is 
taken  in  good  faith,  without  any  fraudulent 
purpose  on  the  part  of  such  areditor,  the 
transaction  will  not  be  void,  even  though  the 
debtor  Intended  thereby  to  hinder  and  delay 
his  other  creditors  in  tbe  collection  of  thdr 
debts,  and  the  person  secured  had  Icnowl- 
edge  of  such  purpose.  A  part?  who  piuv 
chases  property  of  an  insolvent  debtor  with 
noti^  tbat  the  purpose  of  the  sdlw  Is  to 
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hinder  and  defraud  his  credlton.  win  not  be 
protected  as  against  such  creditor,  altbooj^ 
he  may  have  paid  for  the  property  Its  full 
▼oltie.  But  tba  same  mle  does  not  apply 
luere.  A  mortgage  given  a  falling  debtor 
to  secnre  an  honest  debt  Is  not  In  Tlolatioa 
of  any  prindpie  of  law,  nor  Is  It  fraudulent, 
although  the  'parties  knew  that  the  claims  of 
other  credlton  would  be  thereby  defeated. 
Dudley  T.  Danforth,  ei  T.  626;  Ford  r. 
AVinioniB,  8  B.  Mod.  GS(l;  Woriand  t.  KUo- 
berlln,  6  B.  M<m.  606;  CoTanhovan  t.  Hart, 
21  Fa.  St  4B6;  Bear's  Bstate,  60  Pa.  St 
486;  Walker  t.  Bank,  88  Pa.  St  678, 

For  the  for^^cdng  r^uKms  the  Judgment  of 
the  district  court  Is  reversed  and  set  aside, 
and  the  canse  remanded  fi>r  fnrthw  proceed- 
ings. The  other  judges  concur. 


GRIFFIN  T.  OHASB  et  aL 

(SuDreme  Court  of  Nebraska.   March  1,  189A.) 

Basks— IiiKH.v8NCT—CoLi.>oTio!(a—TBtm  Fohds 
— lEoKTOAOi  or  Wirs. 

1.  A  national  bank  receired  certain  real-es- 
tate mortxafres  and  notes  for  collectioo,  and  to 
remit  the  oroceeds  to  the  owner  when  collected. 
Thii  wai  done  with  all  bat  two  mortgaftes, 
which  were  collected  by  the  president  of  the 
bank.  The  bank  failed  soon  after  the  last  col- 
lection spoken  of.  and  had  been  insolvent  for 
sereral  months  before  that  time.  Bdd,  that  the 
bank  was  the  ajrent  of  the  owner  of  the  instru- 
ments above  Bet  forth,  and  that  the  money  de- 
rired  therefrom  was  a  trnst  fond,  which  did  not 
become  a  oart  of  the  assets  of  the  bank,  and 
that  the  receiver  thereof  had  no  right  to  said 
fund  or  any  oart  thereof. 

2.  Held,  that  a  mortgage  executed  by  J.  O. 
G.  and  wife  was  made  to  secure  moneys  re- 
ceiTea  by  J.  O.  O. 

3.  The  riirht  of  the  wife  to  have  certain 
real  estate  of  the  husband  applied  to  the  satis- 
faction of  the  mortgage  before  resorting  to  her 
estate  or  the  homestead  held  for  furth^  argu- 
ment and  consideration. 

(SrllabuB  by  the  Court.) 

Appeal  from  district  court  FUlmore  coonfy; 
William  H.  Morris, -Tudge. 

Action  by  WUUnm  Grlifin  against  Hattle  E. 
Ohase  nnd  another  to  foreclose  two  mort- 
gages. Edward  E.  Balch,  receiver  of  the  First 
National  Bank  of  Fairmont,  intervened,  and 
asked  to  have  the  proceeds  awarded  to  htm 
for  the  creditors  of  the  bank.  There  was  a 
decree  in  favor  of  plolntUF,  and  intervener 
appeals.  Modified. 

Oharles  Oflatt,  J.  W.  DUer,  and  A.  A. 
Whitman,  for  appellants.  Cbarlea  B.  Ma^ 
gocoL  and  Mfm  B.  Oaylord,  for  appellee. 

UAXWBLIi,  a  X  TUs  Is  an  action  to 
foredose  two  reel-estate  mortgages  gtren 
by  the  defendants  Ohase  and  wlfs  upon  lots 
762,  76S,  764.  76B,  766;  also  lots  748,  748.  780. 
751,  7fi2,  7B8,  lots  7S2  to  766,  IndnslTe,  and 
748  to  768t  Includve,  In  the  town  ot  Fair- 
mont, in  FUlmore  oonnty,  Neb.  Of  the 
above  lota  No.  707  hi  the  sole  property  of 
Hattle  B.  Chase,  the  wife  of  J.  O.  Ohase,  and 
lots  766  and  766  are  occnpled  as  a  home- 


stead by  Ohase  and  family.  Tba  proof  tends 
to  show  the  following  foots:  In  Decembw, 

1887,  and  January  and  February,  1888,  the 
plfljntur,  who  roAdes  In  ttie  state  of  New 
Toi^  held  a  number  of  mortgages  on  real 
estate  in  FUlmore  county,  which  were  pay- 
able at  ttie  FUlmore  County  Bank,  and  were 
then  maturing.  The  evidence  of  these  mort- 
gage debts,  together  with  releases,  were  sent 
by  the  plaintiff  6inct  to  the  Fiist  National 
Baidc  of  Fairmont,  with  tnstmctlonfl  to  col- 
lect the  amounts  due  tn  eadi  instance,  and 
remit  to  him,  and  deliver  the  respectlye  re- 
leases tm  p^ment  bdng  made  In  fnlL  In 

progress  of  these  transaettons  It  i^^ears 
tiiat  Oilffln  sent  to  this  bank  the  fidlowlns 
notes  and  mortgages:  December  27,  1887, 
note  of  Campbell.  flfOSO;  December  27, 1887, 
note  of  Slkes,  $1,296;  December'27, 1887,  note 
of  Brown,  ^$40;  December  27,  1887,  note  of 
Watt,  $1,080;  December  27.  1887,  note  of 
Austin,  $S40;  January  27,  1888,  note  of  Hd- 
ler,  $766;  March  6,  1888,  note  of  Li^dsdon, 
$400;  March  6, 1888.  note  of  Eb^mb,  $1,060; 
total.  $7,076.  The  bank  coUected  aU  of  the 
above  eni^  tiu  notes  of  Logadon  and  Hol- 
comb,  and  remitted  the  same  to  ttie  plalntlfl. 
J.  O.  Chase,  the  present  of  the  Elxst  Na- 
tional Bank  of  Fairmont,  personaUy  recdved 
flie  amotmt  due  m  the  Logsdou  and  Holcomb 
mortgages.  This  fact  Is  Important  in  view  of 
the  defense  made  by  the  bank  In  question 
and  the  wtfo  of  Chose.  Then  was  also  a 
balance  due  on  the  Watts  mortgage,  ctd- 
lected,  of  a  few  hondred  dollars.  The  testl- 
numy  tottds  to  tftiow  that  J.  O.  Chase  was 
presld^t  of  the  bank  fhim  early  in  18S7  nn- 
tU  the  spring  of  1888,  and  all  of  the  above 
obligations  were  rec^ved  by  the  bank  while 
he  was  president  thereof;  that  Hie  bank 
stopped  paymmt  tm  the  lOQi  of  May.  1888, 
and  had  been  tosolrent  for  many  months 
before  tbat  time;  that  on  the  10th  of  AngoM, 

1888,  or  three  montha  after  the  failure  of  the 
bank,  the  mortgages  in  question  wen  exe- 
cuted. A  recover  waa  appealed  for  flie 
bank,  who  was  permitted  to  Intervene  In 
this  action,  and  has  answered,  tn  effect,  ttiat 
the  plaintiff  waa  a  general  depositor  and 
creditor  of  the  bank,  and  is  not  entitled  to 
preference,  and  that  be  should  be  required 
to  share  pro  rata  wltli  other  creditors.  Mrs. 
Ohase,  the  i^rifb  of  J.  O.  Qiase,  answers  that 
the  debt  secured  by  mortgage  Is  that  of  the 
bank,  and  not  ot  J.  O.  CSiasa  Th»  lot  above 
described  is  her  Individual  property.  That 
the  other  lots  named  as  a  homestead  are  now 
occupied  by  her  as  such.  She  also  pleads  a 
want  of  consideration,  and  that  the  mort- 
gage waa  obtained  by  duress.  On  the  trial 
of  the  cause  the  court  found  as  follows: 
"The  court  also  finds  tSiat  tiiere  is  doe  to  the 
plaintiff  upon  the  notes  set  forth  tn  said  pe- 
tition which  said  mortgage  was  gtvoi  to  se- 
cure flw  sum  of  $2,940,  and  that  the  plain- 
tiff Is  entitled  to  a  ftoreclosare  of  said  mtn^ 
gage  aa  prayed  only  on  the  following  of  said 
lota;  that  is  to  say,  on  lot  767,  which  waa 
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the  lndlTUhial  property  of  tiie  detendsnt  Hat- 
tie  B.  COiase.  and  upon  lots  766  and  7G5, 
whldi  -wen  the  bomestead  property  of  Ute 
detoidanta  J.  O.  Quuw  and  Hattie  B.  Chase. 
The  court  finds  tbat  as  to  sold  lota  the  said 
mortgnge  gaTe  a  lien  to  the  plaintlfl  for  the 
amount  of  said  mortgage  thereapon,  and 
that  ttm  oecntiCT  of  said  mortage  did  not 
confer  or  pass  any  tight  or  title  to  said  lots, 
or  any  tlicreof,  to  defendant  Edward  B, 
Baiai,  the  recelTer  of  the  First  National 
Bank  of  Fairmont  The  court  forOier  finds 
that  the  maUng  of  said  mortgages  as  to  the 
remainder  of  s&ld  lots— ^t  is  to  say.  as  to 
lots  748  to  753,  indmAve,  and  764  to  762,  In- 
clnsiTe— (vwrates  as  a  transfer  of  all  of  said 
lots,  to  wit,  lots  704,  708.  762.  748.  749,  7S0, 
751.  7S2.  and  768,  to  and  for  the  use  and 
booefit  of  the  creditors  of  the  First  National 
Bank  of  I^irmont,  and  that,  as  the  receiver 
at  the  First  National  Bank  <rf  FiUrmont.  the 
defendant  Bdward  B.  Baldi  Is  entitled  to  the 
same,  and  aU  thereof,  for  the  nse  and  benefit 
4xf  the  creditors  of  ttie  First  Nattonal  Bank  of 
Fairmont**  Hie  deffendanta  appeaL 

In  Hie  defeadauts*  Iwlefk  the  matter  la  dla- 
eossed  as  though  the  plalntiir  was  a  general 
depositor  of  the  bank,  and  hence  the  mort- 
gagee In  question  biuxe  to  the  benefit  of  llie 
bank.  This  contntiim  Is  not  sustained  by 
Hw  proof.  The  letter  of  the  plalntifl  ot 
llardi  6, 1888.  In  regard  to  the  Logsdon  and 
Hfdoomb  mortgages.  Is  as  follows: 

-West  Troy.  N.  Y..  Mar.  6th,  1888. 
'TTo  Cashier  First  National  Bank,  Fairmont, 
Neb.:  Inclosed  I  hand  you  for  collection  A 
lemltiance: 

Notes  and  mortgages  of  Bamud  I«gadoii 

&  wife  

Int  due  Feb.  17,  '88   84 

8459 

John  Holcomb  A  wife  fl,000 

Int  to  Mar.  10th.  1888   80 

81.080 

"A.  Logsdcm's  money  was  on  deposit  at 
maturity  of  i>apera  ills  Int  shd  reed  to  that 
date.  In  all  these  cases  pleaae  carry  out 
faithfully  the  proTistona  of  the  papers.  I  do 
not  know  what  to  calculate  in  regard  to 
some  of  these  f^ows.  I  am  told  to  send 
out  papws,  and  when  0i^  get  there  Ibey 
are  n^ected. 

"Yonrs,  W.  Griffin. 

"Please  acknowledge  receipt  W.  Orlffln." 

The  testimony  ot  Bamnel  Logsdon  as  to 
whom  and  when  he  paid  the  mortgage  is  as 
ftdlows:  "Question.  Did  you  glre  a  not^ 
and  mortgage  to  William  Griffln  at  one  time? 
Answer.  Yes,  dr.  Q.  Did  yon  erer  pi^  that 
■ote  and  mwtgage?  A.  Yes.  sir.  Q.  How 
much  was  It?  A.  $425  prbidpaL  Q.  How 
nmdi  interest?  A.  $34,  I  think.  Q.  When 
did  yon  pay  it?  A.  About  one  month  after 
It  was  doe.  I  fbliik  aboat  the  20th  of  March. 
It  was  dae  the  17fli  at  Febniazy.  Q.  To 


whom  did  you  pay  It?  A.  J.  O.  Chase.  Q. 
How  did  you  pay  it?  A.  I  paid  it  in  money. 
Q.  Did  you  pay  anything  besides  tbe  prlnd' 
pal  and  interest?  A.  I  paid  the  exchange. 
Q.  What  exchange?  A.  It  was  the  same  as 
money;  I  placed  coupon  notes.  The  exchange 
was  15  cents,  and  then  he  charged  me  extra. 
I  paid  him  the  IS  c^ts  for  Ibe  coupcm,  dud 
the  rest  I  cannot  tell  yon  bow  much.  Q. 
State,  when  you  paid  the  mon^  to  Mr. 
Chase,  whether  he  said  anything  In  regard 
to  yonr  p^lng  exchange.  A.  Yes,  dr,  be 
did.  Q.  What  was  It?  A.  I  cannot  tell  you 
Just  what  he  said.  I  Just  paid  him  15  cents, 
and  be  cbarged  me  extra,  of  course.  I  eanr 
not  tell  you  what  he  said.  Q.  What,  if  any- 
thing, did  he  say  about  what  he  got  out  of 
it?  A  He  said  he  just  got  his  per  cent  for 
collecting;  that  was  all  he  got  out  fUt  It; 
and  he  never  offered  to  do  business  for  noth- 
ing; or  something  like  tbat  I  cannot  exact* 
ly  give  you  the  words."  Similar  testimony 
was  given  in  regard  to  the  payment  of  the 
Holcomb  mortgage  and  interest  We  think 
that  the  proof  establishes  th*  tact  that  the 
bank  received  the  money  in  question  of  the 
plaintiff  as  his  agent  with  directions  to  re- 
mit to  him.  The  mon^  was  not  to  be  de- 
ported in  the  bank,  but  sent  at  once.  This 
simplifies  Hie  case  T«y  mnc^  It  is  very 
dear  tbat  the  bank  was  the  agent  of  tbe 
plaintiff,  and  tbat  the  relation  of  principal 
and  agent  existed  between  them.  The  bank, 
therefore,  held  the  funds  of  the  plaintiff 
as  trust  funds,  and  they  were  never  mingled 
wltb  the  funds  of  ttie  bank,  with  the  plain- 
tiff's consent  In  Peak  t.  ElUcott,  80  Kan. 
ISe,  1  Pac.  Bep.  488,  a  party  had  paid 
to  the  cashier  at  a  bsnk  the  amount  of  a 
note  glTOL  tsv  him  to  the  bank,  whldi  tbe 
cashier  dalmed  had  been  redlscounted  in 
another  town,  but  would  be  suit  fbr  and  can- 
celed. Tbe  bank  soon  afterwards  failed, 
without  canceling  the  note.  Tbe  court  held 
that  the  mtmey  so  received  was  a  trust  fund, 
which  must  be  applied  to  the  purposes  m- 
dlcated,  and  that  it  did  not  beeome  a  part  <a 
the  assets  of  the  bank.  To  the  same  effect 
UlUcott  T.  ^mes,  81  Kan.  170,  1  Paa  Rep. 
767.  In  Mf^jeod  T.  Bvans,  66  WUl  401.  28 
N.  W.  Rep.  178.  It  was  held  fliat  a  banker 
xrho  accepte  for  collection  a  draft  and  In 
fact  collects  the  money  thereon,  holds  the 
same  as  trustee  of  tbe  ownw;  and,  utter 
Us  asalgnment  fbr  Oie  bem^t  ot  credltora, 
tbe  trust  character  still  adheres  to  the  funds 
In  the  hands  of  the  assignee,  irrespeotive  of 
other  creditcos.  Manufacturer's  Nat  Bank  t. 
Continental  Bank,  (Mass.)  20  N.  S.  Bep.  198; 
Frands  t.  Bvans,  88  N.  W.  B^  88; 

Anhenser-BuKh  Brewing  Aai*n  t.  Assigned 
Bstate  of  the  Farmers*  A  Morcihante*  Bank 
of  Hnmbtddt  (Neb.)  63  N.  W.  Bep.  1037. 
Other  cases  to  the  same  effect  can  readily 
be  dted,  bnt  it  Is  uimecessazy.  That  these 
moneys  were  held  in  trust  there  is  no  doubt 
and,  as  such,  they  did  not  belong  to  the 
bai^  or  beeome  a  part  of  Ite  assets.  Tbie 
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receiver,  therefore^  hafl  no  Interest  In  such 
moneys. 

2.  It  <dearlT  appears  that  J.  O.  Chase  per* 
aonally  recdred  about  91,600  of  the  money 
in  question.  There  Is  no  proof  that  be 
turned  It  over  to  the  bank.  He  recognlzwl 
his  personal  liability  for  the  money  by  ex- 
ecAtlng,  with  bis  wife,  the  mortgagee  in 
question.  Thsy  were  given,  therefore,  so 
far  as  the  proof  shows,  to  secure  the  debt  of 
Ghase,  and  not  of  the  bank.  The  objection 
of  want  of  consideration  therefore  fulls. 

3.  It  Is  possible,  as  between  the  ^vife,  as 
surety  for  her  husband,  and  creditors  of  the 
bank,  that  her  personal  estate  and  the  home- 
stead are  liable  only  after  the  lots  owned  by 
J.  O.  Chase  are  sold.  This  phase  of  the 
case  Is  not  very  clearly  presented  tn  either 
brief,  and  we  will  hear  further  argument 
upon  It  Except  as  herein  modlfled,  the 
Judgment  of  the  court  below  Is  afflrm'ed. 
Judgment  accordingly.  The  other  Judges 
concur. 


ABBOT  et  al.  t.  H13ATH. 
(Bn^me  Govt  of  'WsGonain.    Feb.  21,  1868.) 

EviDBScn— Medi^jll  Exi-KKTs— Who  akf.. 
A  physician  who  was  consulted  by  plain- 
tiff for  the  purpose  of  obtaining  his  teBtimouy 
as  a  medical  expert  on  a  trial  for  persoonl  in- 
juries, and  not  for  treatment,  cannot  testify  to 
■tatnnentB  made  to  liim  by  jdsintlfl  as  to  symi^ 
toms  and  ocm^titNi  ot  heutb. 

Error  to  drcolt  court,  Clark  county;  A. 
W.  Newman,  Judge. 

Action  for  personal  Injuries  by  Horace 
Heath  against  B.  H.  Abbot  and  another,  trus- 
tees. Plaintiff  had  Judgment,  and  defendants 
bring  error.  Reversed. 

Howard  Slorrls  and  T.  H.  Gill,  for  plaln- 
tlttB  In  error.  O.  H.  Fethers  and  M.  O.  Jet- 
ilia,  for  defCTdant  In  error, 

ORTON,  J.  This  action  ■  Taa  brotight  1^ 
the  idalntifl,  ^race  Heath,  against  the  de- 
fendants, E.  H.  Abbot  and  J.  H.  Stewart, 
trustees  «p»atlng  the  Wisconsin  Central 
Rallrond,  to  recover  damages  for  ills  per- 
sonal Injuries  receiired  at  a  rollnud  crossing 
tn  the  riUt^te  of  Spencer  In  February,  18S7. 
The  plaintiff  was  driving  a  team  of  two  pair 
of  mules,  hitched  to  a  sled  heavily  loaded 
Mtti  timber  and  lumber,  Into  the  village  of 
Spencer,  and  on  Clark  street,  viiw  it  crosses 
sold  railroad.  His  team  was  nearly  or  quite 
OTW  the*  oEossing  befbre  he  saw  the  ap- 
proaching train,  and  then  ha  Jumped  off  blfl 
load,  but  was  struck  by  the  enghic,  and  in- 
jured. The  first  trial  of  the  case  took  place 
in  June.  1890,  and  the  last  tHal  fii  December. 
1801.  The  [Oalntlff  was  treated  for  his  In- 
juries at  the  time  b7  one  Dr.  Adams  about 
23  days,  and  was  asdsted  by  Dr.  Wyatt  The 
Jury  found  a  special  verdict  that  the  train 
was  ran  at  a  dangerinis  rate  of  speed,  and 
that  the  defendants'  employes  were  not  keep- 


ing a  proper  lookout  as  the  train  approachod 
the  cnrastng.  and  that  they  were  the  causes 
of  the  accident,  and  that  the  ptalntUTs  dam- 
ages were  $4>50a  On  the  trial,  one  Dr.  ^V. 
D.  Lyman  was  sworn  on  behalf  of  the  iilaln- 
tlfl,  as  an  expert  medical  witness,  who  tes- 
tified that  he  examined  the  plntutiff  tn-ioe 
after  the  action  was  brought,  and  before  the 
first  trial,  and  t\vic&  aftemards,  and  before 
the  last  trlnl,  and  that  he  found  him  suffer- 
ing frora  dizziness  a  great  deaL  The  witness 
then  nslted  if  he  should  ^ve  the  objective 
and  subjective  symptoms,  and  explained  that 
by  "subjective  symptoms"  he  meant  symp- 
toms that  are  related  by  the  patient,  that 
cannot  be  observed  by  the  physician,  but  are 
learned  by  questioning  the  patient.  The  de- 
fendants' coimsei  thereupon  objected  to  any 
testimony  by  the  witness  detailing  subjective 
symptoms.  The  objection  was  OTcrruled, 
and  the  defaidants  excepted. 

There  was  lu)  physician  or  other  person 
preset  at  his  examinations  of  the  plaintiff, 
who  represented  the  d^endants;  and  the  witp 
ness  made  such  examinations  ji.or  the  sole 
purpose  of  testifying  on  the  trial  as  a  med- 
ical expert  on  behalf  of  the  plaintiff,  and  not 
for  tiie  purpose  of  treating  bim  as  a  imtient 
His  ftirther  testimony,  to  a  certain  »tent, 
was  as  follows:  "He  ftnmd  him  sufferli^  a 
great  deal  from  dizziness.  Was  umible  to 
read  or  use'  his  eyeright  ctmatantly  without 
occasioning  dizzinees.  and  a  tired  feeling  at 
the  head.  Was  unable  to  move  his  left  limb 
as  fai'  back  as  ttie  right,  and  other  motions 
and  voluntary  rotations  of  the  limb  were  Im- 
paired. The  left  arm  was  ttie  stronger.  The 
patient  described  creeping  and  prickly  SCTsa- 
tions  In  the  left  leg,  and  sensatious  of  beat 
and  cold,  and  that  It  frequently  went  to 
Rle^.  These  are  the  evidences  of  an  injury 
to  the  nerve  centers  or  n^ve  trunks,  and  the 
natural  tendency  of  these  sj'mptoms  Is  to  in- 
crease, and  paralysis  may  or  may  not  fol- 
low. The  injuries  are  of  a  permanent  char- 
acter. If  the  plaintiff  was  struck  by  a  ti'uln, 
and  Injured  In  the  region  of  the  back,  as  de- 
scribed, and  thrown  some  forty  to  ^ty  feet, 
that  Injury  would  fully  account  for  all  the 
conditions  described.  He  made  up  his  mind 
that  the  plaintiff  has  the  troubles  mentioned, 
wholly  from  what  he  has  told  him  In  regard 
to  the  symptoms,  and  the  medical  knowledge 
he  acquired  from  reading  and  practice,  and 
none  of  it  In  the  treatment  of  the  patient  as 
a  phyddan.  The  plaintiff,  at  the  examina- 
tions, told  him  how  the  accident  occurred, 
and  tn  making  up  his  judgment  tiie  violence 
of  the  Injury  always  enters  Into  the  ease,  and 
did  here.  When  he  made  his  first  examina- 
tion, he  did  not  know  that  the  plaintiff  had 
been  on  tbe  stand  as  a  witness.  In  deter- 
mining all  these  results  he  took  into  craistd- 
»atlon  what  the  plaintiff  told  him."  When 
Dr.  S.  H.  Bsch  was  sworn  as  a  medical  wit- 
ness for  the  plaintiff,  the  question  was  acsln 
raised  as  to  the  competency  of  his  testimony 
of  BibJectiTe  symptoms,  andilie  same  mllng 
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and  exceptions  were  repeated.  Dr.  Esch  tes- 
tifled  that  **tubJectiTe  symptoms  were  vbat 
we  aak  the  patient"  He  wits  asked  hy  tiie 
counsel  of  the  plaintiff  "what  he  dlscoTered 
from  the  subJeotiTe  Bymiitoms.'-tiiat  Is,  what 
blB  ooudltton  bL"  His  testimony  was  In  an- 
swer to  this  qaesthm,  and  he  sold:  "He  com- 
plained of  cramps,  coldness,  and  heat  at 
TariouB  times;  sensaUons  of  creeping,  crawl- 
loK,  and  numbness;  IwodaoheSt  Inablltty  to 
stand  exerctae  or  walking  any  length  of  time 
without  getting  tired.  From  his  condition  he 
did  not  think  he  Is  able  to  perform  a  full  day's 
work,  nor  did  he  think  his  condition  will  be 
any  better  than  It  Is  now.  'xiie  probabilities 
are  that  the  symptoms  wHl  increase,  and 
there  may  possibly  be  eventually  paralysis. 
The  numbness  and  cold  feeling  in  his  rij^t 
arm  show  a  tendency  to  a  dei-ongement  of 
the  nerve  oenteza  that  supply  the  arm."  The 
counsel  of  the  defoidants  then  moved  to 
stilke  out  the  testimony  of  these  subjective 
^mptom^  or  what  the  plaintiff  told  the 
doctors;  and  the  court  overruled  the  motion, 
and  an  exception  was  taken. 

These  physidana  testified  to  certain  phys- 
ical defects  and  organic  changes  In  various 
parts,  which  they  observed,  and  which  In- 
dicated injury  by  violence  at  some  time,  and 
in  some  way;  bat  they  did  not  know  the 
cause,  except  as  Informed  by  the  plaintiff. 
The  derangement  of  the  nerve  centers  and 
spinal  diseases,  the  moat  ocodt  and  unob- 
serrable  of  any  symptoms  of  disense  or  inju- 
cy.  and  the  most  permanent  and  inem-able. 
and  for  which  the  damages  were  no  doubt 
assessed  by  tlie  Jury  In  this  case,  the  physi- 
cians did  not  know,  and  coulj  not  have 
known,  anytlilng  about,  except  from  the 
statements  of  the  plaintiff  alone.  His  feel- 
ings, sensations,  pain,  and  suffering,  the 
source  and  ground  of  the  opinions  of  these 
medical  witnesee,bad  necessarily  to  be  com- 
municated by  the  plaintiff  alone.  I  have  re- 
ferred more  fully  to  their  testlmonj*  of  these 
subjective  symptoms  that  it  may  be  seen 
how  fully  and  completely  It  was  based  upon 
the  statements  of  the  plaintiff  alone.  His 
statements  were  not  umier  oiitli,  and  they 
were  first  made  to  these  medical  witnesses 
between  three  and  four  years  after  his  inju- 
ry. Substantially  tlie  whole  of  tlielr  testi- 
mony was  simply  "hearsay  evidence,"  never 
admissible  by  any  rule,  except  as  a  part  of 
the  res  geetae  or  ex  necessitate.  Dr.  Lyman 
testified  "that  he  made  np  his  Judgment 
that  the  plaintiff  has  the  troubles  mentioned 
wholly  from  what  Heath  [the  plaintiff]  had 
told  him  In  r^iard  to  the  symptoms."  and 
bis  general  medical  knowledge.  A  physician 
called  upon  to  treat  a  patient  must,  of 
course,  depend  much  upon  the  statements 
of  the  patient's  feelings  and  sensations,  but 
this  is  a  very  different  case.  In  such  a  case 
the  physician  must  depend  upon  his  own  ob- 
servation of  most  of  his  present  symptoms, 
A  pretended  physician  might  prescribe  for  a 
{Mtioit  wholly  from  information  derlved- 


from  tlie  statemaits  of  tiie  patient  commu- 
nicated letter,  without  even  having  seen 
lilm,  but  such  a  doctor  would  scarcely  be  a 
competent  medical  expert  witness  in  court 
Here  the  plaintiff  might  about  as  well  hare 
written  to  these  two  medical  witnesses,  and 
stated  to  them  how  and  when  he  was  la- 
Jured,  and  hla  presnat  subjective  symptoms 
over  three  years  afterwards,  and  obtidned 
their  opinions  of  his  ease  under  oath.  The 
adn^88i<Hi  of  this  testimony  by  the  court 
was  a  palpable  and  material  error.  It  was 
all  the  medical  testimony  the  platntlfl  had 
to  show  the  «i:tent  and  permanence  of  his 
injury,  and  his  damages  found  hy  the  Jury 
must  have  been  mainly  based  upon  It  The 
facts  embraced  in  a  hypothetical  8tatem«it 
npwi  which  an  opinion  of  a  medical  irttness 
is  asked  must  be  in  evidence,  and  sworn 
to  be  true,  in  the  case,  either  before  or  aft- 
erwards. Gates  T.  Fleischer,  07  Wis.  604, 
30  N.  W.  Rep.  674;  Dllleber  v.  Insm-ance 
Co..  87  N.  Y.  78;  Ralhwid  Co.  v.  Falvey 
IM  lod.  409,  8  N.  B.  Rep.  388,  and  4  N.  E. 
Rep.  806;  Kelly  v.  Telephone  Co.,  84  Minn. 
821,  26  N.  W.  Rep.  706.  But  hero  the  med- 
ical opinions  are  based  wholly  on  the  un- 
sworn statements  of  the  ]>laintlff,  in  viola- 
tion of  one  of  the  main  prindplee  of  the  law 
of  evidoice.  We  dislike  to  reverse  Judg- 
mmts,  and  especially  ot  this  aort,  bat  we  must 
not  sonctitni  soch  dearly  Incompetratt  med- 
ical evidence.  The  case  of  QutUfe  v.  RaB- 
way  Co.,  48  Wis.  513,  4  N.  W.  Rep.  658.  is 
dted  by  tho  learned  ooansel  of  the  respond- 
ent OS  a  JuBtlflcatlon  for  this-  testimony.  On 
motiim  of  Bi«  defendant,  during  the  trial, 
the  court  appointed  three  physldRns  at  the 
suggestion  of  the  defendant,  and  tliree  at  Ute 
suggestion  of  the  plaintiff,  to  make  a  medical 
examination  of  the  plaintiff.  Mrs.  Qnaife^  as 
to  her  injuries.  The  question  was  whether  she 
was  suffering  pain  and  lameness  of  the  hip 
Joint,  to  indicate  a  fracture  of  the  nedc  of 
the  femur.  One  of  these  medical  wltaessea— 
Dr.  Beebe— testified  that  tfa^  could  find  no 
appearances  that  would  Indicate  lameness 
or  pain,  and  that  they  based  their  opinion 
cm  what  Mrs.  Qnalfe  told  them  as  to  her  suf- 
fering pain  In  the  hip  Joint  and  lameness^ 
Mr.  Justice  Taylor  said  tai  tiie  opinion:  "In 
such  a  case  we  think  it  dearly  competent 
for  the  expert  to  give  an  opinion  from  the 
general  appearance,  actions,  and  looks  ol 
the  patieht,  and  what  she  says  at  the  timi 
In  regard  to  her  condition.  Both  parties  on 
the  trial  aeem  to  have  conceded  that  tbe 
statemoits  made  the  plaintiff  to  the  ex- 
amining physldans  were  competent  evidmce 
both  for  and  against  her,  and  this  was  un- 
doubtedly the  correct  view."  This  court  held 
the  evidence  competent,  because  the  physi- 
cians relied  upon  such  general  appearance, 
actions,  and  looks  of  the  patient,  together 
with  what  she  said,  as  the  basis  of  their 
opinion,  and  because  of  the  above  conces- 
sion of  the  parties.  The  opinion  theai  says: 
"It  would  have  presented  a  uulferent  qoes- 
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tloa  If  the  plaintiff,  on  her  part,  without  the 
knowledge  or  presence  of  witnesses  for  the 
defendant,  had  called  experts  to  examine  hw 
as  to  her  present  condlti<Hi,  for  the  purpose 
of  giving  evidence  on  the  trial,  and  not  for 
the  purpose  of  giving  medical  advice.  In 
that  case  the  objection  would,  perhaps,  have 
been  well  twkpn,  thatt  In  forming  an  opin- 
ion as  to  her  condition,  the  witness  should 
not  be  allowed  to  take  into  consideration 
her  statements  made  at  such  lamination." 
This  part  at  the  opinion  completely  covers 
the  present  case,  and  condemns  the  med- 
ical testimony  taken  in  It  It  Is  an  authority 
directly  against,  and  not  in  favor  of,  the  ad- 
mlsalUlity  of  this  evtdaice.  Two  other  rear 
■ons  aie  given  why  the  above  testimony  of 
Dr.  Beebe  waa-  competent  "The  examina- 
tion was  not  sought  by  the  plaintiff,  and  her 
statements  were  subject  to  crosB-«xamina- 
tlon."  In  Kreuzlger  r.  Railway  Co.,  78  Wis. 
108,  40  N.  W.  R^.  607,  it  was  held  that 
medical  testimony  based  in  part  upon  what 
the  plaintiff  and  onothw  stated  to  the  wit- 
ness was  improper.  The  case  ct  Stewart  t. 
ETerta,  78  Win  40,  44  N.  W.  Bep.  1002,  is 
very  mucb  In  p<^t  with  tills  case.  It  la 
said  In  fbB  o^nlon  Mr.  Justice  Taylor, 
and  pertinent  to  tJuit  case  aa  wdl  aa  this: 
"Whatever  may  be  the  role  aa  to  the  ad- 
missibility fst  the  statements  <tf  a  party  vfbea 
consoltlng  a  ^lyslcian  or  surgeon  for  the 
purpose  of  obtalxdnff  advice  or  treatment 
for  bis  dlaeaae  or  Injn^,  ve  are  dear  that 
when  such  statemmtsare  made  by  the  party 
after  action  commmced,  to  an  expert,  for 
the  sole  purpose  of  calling  such  expert  ae 
a  witness  for  hlmadf  on  ttie  trial  of  the 
actlm,  to  giTO  an  oidnlon  as  to  the  nature  of 
his  complaint  or  injury*  and  Hs  connection 
with  certain  alleged  causes,  soch  state- 
ments are  InadmlaslMe  In  bis  bdialfL'*  The 
learned  counsel  of  the  respondent  insists 
that  the  above  cane  should  not  be  used  In 
the  argumott  or  decision  of  this  case,  be- 
cause they  called  upon  the  opposite  coun- 
sel to  dte  autibioritleB  <m  the  argumoitof  the 
question  In  the  trial  court,  and  Ihey  did  not 
cite  this  case,  bat  the  case  of  Qualfe  t. 
Bailway  Co.,  siq>m,  -vu  the  one  suggested. 

I  need  not  say  that  this  court  cannot  be 
goToned  In  the  dedslon  <^  a  material  and 
Important  question  of  law  by  any  sudti  con- 
slderatlon.  The  learned  counsel  of  the  ap- 
pellants dtea  the  fdlowlng  farther  anthori- 
tlea  tm  this  question:  Jones  t.  Portland, 
(Bllch.)  50  N.  "W.  Bep.  781;  Oommtmwealth 
T.  Leach,  (Mass.)  30  M.  B.  Bep.  168;  David- 
son T.  Gomdl,  (N.  T.  App.)  80  N.  B.  Rep. 
678;  Bodu  t.  Ballroad  Co.,  106  N.  T.  204, 

II  N.  B.  Bep.  630.  The  learned  oounsel 
of  the  respondoit  dtes  no  anOioritleB,  and 
I  can  find  nme,  advene  to  Stewart  y. 
Everts,  supra.  Any  other  nde  in  respect  to 
expert  medical  testimony  would  be  most  un- 
reasonable. 

We  have  ooualdered  the  other  exceptions, 
and  do  not  think  them  sustained,  aa  errors 


of  law.  It  may  be  proper,  howero',  to  sug- 
gest that  a  Q>eclal  verdict  of  the  Jury  in 
favor  of  the  plaintiff  In  sndi  a  case  ought 
to  find  the  defendant  gull^  of  negligence 
by  the  acts  found,  and  it  ought  not  to  be 
left  to  be  spelled  out  or  Inferred  from  the 
facts.  The  Judgment  of  the,  drcnlt  court 
Is  reversed,  and  lha  cause  remanded  for  a 
new  trial 


O.  0.  THOMPSON  LUMBER  CO.  v.  HYNES, 
Sheriff. 

(Supreme  Court  of  Wisconsin.  Feb.  21,  1803.) 

Replevin — Pitop&itTV  Seized  fok  Taxea. 

Rev.  St.  I  87S2.  providing  that  replevin 
shall  not  be  maintained  before  a  Jnatice  of  the 
peace  for  property  taken  br  virtne  of  any 
warrant  for  the  collection  of  taxes,  does  not 
apply  to  a  case  where  a  porscm's  property  is 
seued  nnder  a  warrant  for  taxes  assessed 
ag&lnst  another.  ^ 

Appeal  from  drcult  court,  Ashland  county; 
J.  K.  Parish,  Judge. 

Replevin  by  the  G.  O.  Thompson  Lumber 
Company  against  John  Hynes,  sheriff  of  Ash- 
land county,  to  recover  lumber  alleged  to 
have  been  wrongfully  levied  on  tor  taxes. 
Judgment  for  plaintiff.  Defaidant  appeals. 
Affirmed. 

The  other  facts  fully  appear  In  the  following 
statem»it  by  LYON,  O.  J.: 

A  tax  assessed  in  1890  by  the  dty  of  Ash- 
land against  "C.  C.  Thompson  &  Co.,"  upon 
certain  lumber,  was  duly  returned,  "Unpaid," 
to  the  county  treasurer  of  Ashland  county, 
who  thereupon  issued  to  the  sheriff  (the  de- 
fendant, Hynes)  his  warrant  for  the  coQection 
th«*eof,  pursuant  to  the  statute.  Rev.  St  S 
1126.  When  assessed  for  taxation,  the  lum- 
ber was  the  property  of  "Thompson  Broth- 
era  Co.,"  an  Incorporated  company.  In  at- 
tempted execution  of  such  warrant,  the  sher- 
iff levied  upon  and  seized  certain  other  lum- 
ber, which  belonged  to  another  oorporatlon, 
known  as  the  "C.  C.  Thompson  Lumber  Co." 
The  latter  company  brought  the  action  to 
recover  the  liunber  thus  seized  by  the  sheriff. 
The  circuit  court  directed  a  verdict  for  plain- 
tiff, overruled  a  motion  for  a  new  trial,  and 
gave  judgment  for  plaintiff  for  the  recovery 
of  the  lumber.  Defendant  appeals  ftom  Qib 
Judgment. 

Richard  Sleight,  for  appellant  I^moreux. 
Oleaaon,  Sbm  ft  Wri^t,  for  reqpwdent 

LYON,  a  J.,  (after  stating  the  fiwts.)  ai- 
thou^  In  1890,  a  0.  niODVaon  was  a  rtock> 
hdder  In,  and  the  manager  ttM  tnutaem  of, 
the  Thompson  Bros.  Company  and  ttie  O.  G. 
Thompson  Lumber  Company,  In  tills  state, 
(they  being  IlllnoiB  corporations,  having  their 
prbidpal  offioea  In  OUeago.)  yet  Ihey  wwe 
separate  and  distinct  oorporatkns,  neither 
having  anj'  Interest  In,  oontrd  oror.  or  po» 
session  of  the  property  of,  the  oflker.  The 
tax  In  question  was  assessed,  by  a  wrong 
name^  upon  tba  property      the  TTwrnpaon 
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Bnw.  Od..  and  ttw  pwgertf  Hw  O.  CL 
ThontpMn  lABcber  Oompaay  was  ntaed  by 
the  ahnlff  to  enforce  payment  of  neh  tax 
Of  oouiae  tlia  aelnire  vaa  without  aathoiity 
of  law,— aa  mucli  ao  aa  It  would  liaTO  beea 
had  the  lumber  seized  belonged  to  aome  fn^ 
(llvidiial  not  oonneoted  with  either  oorpora- 
tlMi.  and  who  had  no  Intezest  bi»  or  omtiol 
of,  the  tamber  up«s  whldh.  the  tax  was  as- 
■eaaed.  The  aetlcn  was  ooromaDoed  betm  a. 
jmUce  ckC  Hie  peooss.  It  Is  daSmed  by  deteoA- 
ant  that  tt  cannot  be  natotahied,  beoeuae  of 
the  provlfdena  of  secttcni  8732,  Bey.  8L, 
whlcii  are  to  the  effect  timt  m  aottoa  of 
pleTtn  akan  not  be  mafartiHnKI  b^ote  a  jo*- 
tloe  of  fke  peMs  for  pi»pwU  **taken  1^  iir> 
toe  of  any  warrant  for  the  eoUectloa  erf  any 
tax.  In  porsaaDoe-  of  any  statute  of  ttts  state." 
The  statute  does  not  reaoh  the  ease.  Its  op- 
eraUxfSL  Is  etmAnsd  t»  casai  bi  wUA  flw 
pnperigr  seteed  Is  Uttt  of  the  person,  or  eu 
In  pxlTtty  wtth  the  person,  against  whom  the 
tax  was  waTinwd  Power  r.  ^P"^*"**.  68 
VlBL  S88;  17  W.  Bep.  68a  Si  ths  present 
case  ttw  tax  was  not  nsacsisa  acataut  tiie 
plalntliC  and  tbo  plolnttfl  Is  not  In  privity 
with  die  ownw  of  the  properly  assessed,  or 
the  flrm  or  oompcny  named  as  owner  in  the 
tax  list  On  the  nndtopated  evidenoe  the  dt 
rceden  <tf  a  TerdloC  f m  platDtlff  was  rltfit, 
and  the  Judgment  of  the  droolt  eoort,  for  the 
recovery  of  Hao  lumber  by  i^lntlff,  aliould 
not  be  disturbed.  Judgment  affirmod. 


fTTATID  T.  OOODRIOH. 

<BDpnme  Omirt  of  msoonsln.  Feb.  21,  1883.) 

Adoltrkt — Attempt  to  Commit. 

Under  Sanb.  &  B.  Ann.  8t.  {  4385,  pro- 
Tidiog  a  penalty  for  any  person  who  shall  &a- 
sauJt  another  with  intent  to  commit  biirRlary, 
robbery,  rape,  or  mayhem,  or  who  shall  attempt 
to  commit  arson  or  "any  other  felony,"  s.  con- 
rlctlon  cannot  be  had  for  an  attempt  to  commit 
adultly,  (which  Is  a  felonr.)  as  such  statute, 
by  its  specific  mention  of  biirglarj,  robbery, 
rape,  marhem,  and  arson,  only  includes  suui 
"felonies"  as  are  committed  by  force. 

Report  from  mimlclpnl  court  of  Rock  coun- 
ty; H.  A.  Patt^fKMi,  Judge. 

Information  against  WUbur  F.  Goodrich 
for  an  attempt  to  commit  adultery.  After 
conviction  defendant  filed  a  motion  1^  ar- 
rest of  Judgment  The  case  was  then  re- 
torted to  the  supreme  court  for  Its  determi- 
nation. Judgment  arrested. 

William  O.  Wheeler,  Dlst  Atty.,  and  J. 
L.  O'Connor.  Atty.  QtOL,  for  tbo  81a«a 
Smitti  &  Pierce,  for  defendant 

LTON,  OL  J.  An  Information  was  duly 
filed  In  the  municipal  court  of  Rode  county 
against  tbe  def^adant.  It  contains  two 
ooonts.  The  first  count,  by  apt  and  proper 
arermeata,  <'t»wTg»w  him  with  having  com- 
mitted the  crime  of  adultery  with  a  woman 
therein  named.  The  second  count  charges 
that  at  ttw  ttme  and  place  spedflsd  la  Urn 
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other  count  the  defendant  did  attempt  to 
commit  the  crime  of  adultery  with  Che  same 
woman,  by  then  and  tfaere  attempting  to 
haTO  carnal  knowledge  of  her  body.  A  tilal 
raoDttsd  In  a  verdlet  of  gnUty  on  tho  seoottd 
eount  A  motloa  la  arrest  of  Jndgmoit  waa 
taiterpoaed,  whereupon  the  trial  eoort  n- 
ported  the  ease  to  this  court,  pnmtant  to 
section  4721,  Rev.  St,  for  it!  dedskm  upon 
several  questions  of  law.  One  tjt  tbeoe 
qnesttcma  la  wbottier  asetlaa  4889^  Saab;  A 
B.  Ann.  8t,  createa  tibe  offense  of  an  attempt 
to  commit  adultwy.  Hie  original  section 
(4888,  Rev.  St)  was  as  folio ws:  "Any  per- 
son who  shaD  assmXt  another  wHh  Intent 
to  commit  any  bursary,  robbery,  rape,  or 
mayhem,  or  any  felony,  the  pnnlidunent  of 
whkOi  assault  la  not  berOn.  preoerUMd.  ahaU 
be  punished  by  In^risonment  to  Oie  state 
prison  not  more  than  three  years,  nor  leas 
than  one  year,  or  by  fine  not  exeeedlng  one 
thousand  dollars,  nor  lees  ttian  one  hundred 
dollars,"  By  chapter  330,  Laws  1883,  the 
section  was  amended  by  Injecting  Into  It  a 
proTlalon  that  one  "v4io  shall  advlso  or  atr 
tempt  to  commit  any  arson,  or  any  other 
fblony  Oiat  Aall  fidl  In  bdng  eomndtted," 
shall  be  liable  to  the  punishment  insocrlbed 
In  the  original  sectl<m.  Adnltny  may  be 
pimlshed  by  imprisoninent  In  flic  state 
prison.  Rev.  St  i  4576.  Hence,  under  sec- 
Oon  4087.  it  Is  a  feloiQ'.  Because  It  Is  a  stat- 
utory f ^ony  it  Is  argued  In  behalf  of  flie 
state  that  it  comes  within  the  provisions 
of  the  aet  of  1888,  and  fliat  an  attempt  to 
commit  It  Is  a  crime.  In  view  of  tbe  rule 
fliat  penal  statutes  must  be  strictly  con- 
strued, we  think  the  argument  nnsoond. 
The  original  section  spedfles  the  crimes  of 
burglary,  robbery,  rape,  and  mayhem,  and 
the  amendatory  aet  adds  arson  to  tiie  list 
All  these  are  crimes  in  the  commission  of 
which  force  and  the  nonconaent  of  tbe  In- 
jured party  are  essential.  Mot  so  In  adifltery. 
An  unsuccessftit  attempt  may  be  made  to 
commit  itv  no  doubt,  ^ttaont  resorting'  to 
force,  and  bofli  parties  may  Join  In  the  at- 
tempt, may  Aare  equally  ttie  guilty  chagrin 
and  disappointment  of  failure,  and  both 
would  be  liable  to  punishment  for  sncb  at* 
tempt  If  It  Is  within  flie  act  of  1888.  We  do 
not  believe  the  legtdatnre  Intended  to  In- 
clude In  the  provlslfms  of  ftae  act  of  1888 
any  attempts  to  commit  felonies  otber  flisa 
those  which  are  necessarily  committed  by 
force;  otherwise  there  was  no  necessity  of 
spedQ^  burglary,  robbery,  rape,  and  may- 
hem In  the  original  section  ^85.  and  arson 
In  the  amendatory  act  oi  1888,  all  wMcb  (as 
before  observed)  are  crimes  necessarily  com- 
mitted with  force.  Jo.  ottier  wbrds,  wo  ai« 
of  the  opinion  that  flie  st&tnte  was  drawn 
as  it  Is  with  reference  to  flio  maxim  '^ooe- 
dtur  a  socits,"  which  necessarily  erdludee 
from  Its  operation  all  f^onles  In  whi<A  force 
Is  not  a  necessary  Ingredleat  or  eiraient  Tlds 
maxim,  which  Is  constantly  applied  to  penal 
statatesk  wSiides  ftnn  the  epoatloB  ot  ths 
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act  of  18S3  an  attempt  to  commit  adulteir. 
We  adopt  this  conatxuctlon.  The  view  we 
hare  taken  disposes  of  tbe  case,  and  it  Is 
quite  unneceesaiT  to  dispose  of,  or  even 
state,  the  remaining  qoestlons  found  In  tbe 
report  of  the  learned  municipal  Jodge.  We 
answer  the  qnestiion  above  stated  ia  tbe 
negatlre,  and  advise  the  municipal  court 
to  arrest  judgment,  and  discharge  tbe  de- 
fendant from  custody. 
Let  It  be  80  certified  to  that  court. 


BT^TD  V.  OOMFTON. 
(SopraM  Ooort  of  WlscoQdn.  Feb.  21,  1803.) 

ExcBPTioxs— In  Ckiminal  Cases. 
Rev.  8L  I  4720,  declaring  that  any  per- 
son ocmvlcted  of  an  tmaaao  in  the  drenit  etnirt, 
and  who  la  aggrieved  by  aoy  opinioii,  directkui, 
or  judgmoit  of  the  court,  may  allege  excep- 
tlona,  which,  being  reduced  to  writlnx  "In  a 
■Dmmary  mode,"  and  presented  to  the  court  at 
any  time  "before  the  ead  of  the  term."  shall 
be  allowed,  etc..  does  not  extend  to  ezoqttions 
taken  at  a  term  inbseqaent  to  that  at  which 
defendant  la  convicted,  as  where,  after  a  case 
has  been  once  heard  in  the  appellate  court,  and 
remanded  for  farther  proceediiiKs  to  a  snbae- 
qnent  term,  defendant  undertakes  to  come 
again  to  the  appellate  court,  before  judgment, 
on  exceptions  taken  to  such  iH>oceedings;  but  tlie 
remedj  in  such  case  la  by  writ  of  error  undv 
sectiouH  2877,  4724. 

Exceptions  from  circuit  court,  Juneau 
county;  Robert  G.  Slebecker,  Judge. 

Information  against  H.  H.  Compton  for 
writing  and  sending  threatening  letters.  De- 
fendant  was  convicted,  and  moved  for  a 
new  trial,  which  was  denied.  Sizceptloas 
were  allowed.  Dismissed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PINNBY,  J.: 

This  case  was  before  the  court  upon  ex- 
ceptions under  Rev.  St.  I  4720,  (State  v. 
Compton,  77  Wis.  460,  46  N.  W.  Rep.  635,) 
where  the  facts  are  stated.  Those  excep- 
tions were  overruled,  and,  the  case  having 
been  remanded,  the  defendant  again,  after 
the  lapse  of  two  or  more  terms,  moved  for 
a  new  trial,  for  other  reasons,  in  substance, 
that  (1)  the  circuit  judge 'before  whom  the 
defendant  was  tried  had  died,  and,  as  the 
extent  and  character  of  the  punishment  to 
be  Inflicted  was  discretionary,  his  successor 
in  office  had  no  judicial  knowledge  of  the 
facta  and  drcumsbmces  of  the  case,  and 
could  not  decide  what  wotUd  be  the  Just  and 
proper  punishment  for  the  oCf^ise,  and 
therefore  ought  not  to  sentence  him;  (2) 
because  tbe  defendant  could  not.  In  conse- 
quence of  the  death  of  the  circuit  judge,  ob- 
tain a  proper  bill  of  exceptions  for  review  of 
his  case  if  a  new  trial  should  be  refused;  (3) 
for  newly-discovered  evidence;  (4)  for  mls- 
condnct  and  misnuderstanding  of  the  Jury. 
Thia  motion  was  overruled,  and  the  circuit 
Judge  stated  In  a  sunuuary  way,  and  al- 
lowed, exceptions  upon  the  grounds  stated, 
and  for  the  denial  of  the  motion,  which  vm* 
signed  and  filed  before  the  end  of  that  tana; 


and  It  la  claimed  that  ttw  MM  Is  liere  again, 
under  section  4720,  for  a  detsmilDatloii  upon 
these  exceptions. 

J.  M.  COancey.  Aast  Atty.  Oen.,  tar  the 
Stat&  H.  W.  Bam^.  tcr  dftftmilant. 

PIMNBY,  J.  (after  statlnc  the  facts.) 
The  question  in  tills  case  is  wbeUier  the 
court  has  Jurisdiction  upon  eiceptlon» 
taken  and  allowed  under  section  4720, 
after  the  term  at  which  the  defendant  waa 
convicted.  There  are  three  methods  of 
bringing  criminal  cases  before  this  court  for 
adjudication,  namely,  on  exceptltms,  under 
section  4720;  upon  the  r^>ort  of  the  trial 
judge,  under  section  4721,  when  questiona 
of  law  arise,  so  Important  or  doubtful  as  to 
require  the  decision  of  the  supreme  court; 
and  upon  writ  of  error,  under  section  4724. 
Under  the  two  former  sections  the  remedy 
exists  after  conviction,  and  before  Jndgment, 
and  further  proceedings  will  be  stayed  in 
the  mean  time  unless  it  shall  cleariy  appear 
to  the  judge  that  the  exceptions  are  frivolous, 
immaterial,  or  intended  only  for  delay.  The 
latter  method,  by  writ  of  error,  exists  only 
after  Judgment;  but  ttie  execution  of  the 
judgment  may  be  stayed  in  tbe  mean  time 
under  the  order  of  a  justice  of  this  court, 
or  by  order  of  the  trial  court  But  the  ap- 
plication for  such  order  is  required,  as  a 
role,  to  be  made  to  the  trial  court  Relnex 
V.  State,  61  Wis.  152,  8  N.  W.  Rep.  165. 
Bills  of  exception  In  tbe  usual  form,  to  be 
brought  up  as  a  part  of  the  record  upon 
writs  of  error,  "may  be  served,  noticed,  and 
settled  In  the  manner  and  within  the  time, 
and  motions  for  new  trial  may  be  made  up- 
on the  same  grounds,  provided  by  law  in 
dvll  cases."  Sections  4724,  2877.  But  such 
bills  of  exception  are  not  the  same  as  the  ex- 
ertions mentioned  in  section  4720,  which 
provides  that  "any  person  who  shall  be  con- 
victed of  an  oflTense  before  the  circuit  court, 
being  aggrieved  by  any  opinion,  direction, 
or  Judgment  of  the  court  In  any  matter  of 
law,  may  allege  exceptions  theroto,  which 
exceptions,  b^ng  reduced  to  writing  In  a 
summary  mode,  and  presented  to  the  court 
at  any  time  before  the  end  of  the  term, 
and  if  found  conformable  to  the  truth  of 
the  case,  shall  be  allowed  and  signed  by  the 
judge,  and  thereupon  aU  further  proceed- 
ings shall  be  stayed,  unless,"  etc  To  give 
this  court  jurlsdlctlott  upon  exceptions  under 
this  section,  it  is  necessary  that  the  record 
ahall  show  afflrmatlvely  that  the  exceptions 
were  reduced  to  writing,  and  presented  to 
the  trial  court,  before  the  end  of  the  tenn 
at  which  the  defoidant  Is  convicted,  and 
were  allowed  and  signed  by  tbe  judge. 
State  V.  Pooler,  87  Wla.  306.  If  allowed 
and  settled  after  the  term,  the  exceptions 
are  available  only  on  a  writ  of  raror.  State 
V.  Blerbach,  47  Wla.  629,  3  N.  W.  Bep.  14. 
The  distinction  between  exceptions  taken 
and  allowed  under  section  4730,  and  tb^ 
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^ect,  and  ttie  ordinair  UU  of  exceirtlffliB, 
prepared  and  aetUed  acowdlng  to  tba  nsoal 
practice,  and  which  la  arallable  opon  a  writ 
of  errra,  la  learnedly  and  elabcmtdy  dla- 
cnsaed  and  pointed  out  In  Bt&to  t.  Gllfltwd. 
58  Wla.  118. 119, 120, 16  M.  W.  Rflp.  25.  The 
oplnkxi  of  Mr.  Jnatice  Orton  on  tbla  anb- 
ject  leavea  noQilng  to  he  added.  Tbe  atatate 
Section  4720)  extenda  only  to  ezo^tlona 
taken  at  the  same  term  at  which  flu  convic- 
tion oocnned.  It  la  arident  tliat  It  waa  not 
Intmded  that  there  ahoold  be  aocceMiTe 
st&temetita  at  exoeptkuu,  and  auccenlTe 
eonaideratlona  of  the  aame  case  in  this  court 
iip<Hi  aoch  excepttona,  though  taken  on  dtf- 
fM«nt  sronnda;  for  tbe  caae  cannot  crane 
here  on.  ezceptJona  until  there  baa  been  a 
ctmTtctlon,  and  all  exceptions  relied  on  and 
takeok  at  nch  term  must  be  incinded  in  the 
same  statement  They  must  be  presented  to 
the  Gonrt  "before  tbe  end  of  the  term," 
meaning,  beyond  doubt,  the  end  of  the  term 
at  which  tbe  conviction  occurred.  This  nec- 
eaaarily  exclndee  tbe  Idea  Oat  exceptions 
alleged  or  taken  to  proceedinsi  at  a  sobse- 
qnent  term  to  the  conviction  can  be  made 
avaUs-ble  for  review  as  upon  exceptions. 
Now  ttiat  Mlla  ctf  ezceptlona  may  be  served, 
settled,  and  dgned  In  criminal  as  In  dvU 
cases,  and  be  made  available  on  writ  of  er- 
ror, fliere  la  no  oecaalim  fbr  saving  ttds  sec- 
tion a  Inoadiw  omatmetloD;  for  iqxm  a  wilt 
of  error  the  ezectttion  of  ttie  Judgment  u 
already  potnted  out,  may  be  stayed  until 
the  case  la  determined.  The  defendant  has 
already  had  a  bearing  In  ttils  court  upon 
the  eneptkma  taken  and  settled  at  tbe  term 
at  wtaldi  he  waa  convicted.  He  cannot  omne 
to  this  court  again  before  judgment,  on  ex- 
ceptions takok  at  a  anbeequent  term.  Wa 
remedy  aa  to  aucb  matters  la  dearty  by  writ 
of  error.  We  have  no  Jurisdiction  of  tbe 
case,  as  upon  eneptlims,  undor  section  4720, 
The  remedy  of  the  defendant  Is  by  bill  of 
exceptions  and  writ  of  «ror  after  Judgment 
If  be  falls  to  procure  a  bill  of  esmeptions 
in  the  manner  p(dnted  out  in  section  2S7T, 
be  will  then  be  mtltled  to  a  new  trial;  but 
his  appUcallMi  for  it  on  the  ground  of  tbe 
death  of  Judge  Stewart,  before  whom  he 
waa  tried,  waa  premature,  for  it  cannot  be 
known  tbat  he  will  not  be  able  yet  to  obtain 
a  Ull  ot  exceptions,  stipulation  or  agree- 
ment The  resDlt  Is  that  tbe  ^c^ttona  must 
be  dismissed.  It  la  so  ordered. 


STATE  V.  WBRTZBI*. 
(Sopreme  Goort  of  WiscoitBiD.  Feb.  21,  1883.) 
Chahoe  of  ?bvub  —  Objections  Waived  —  £n- 
roBcrso  Forfeitdre—Isstiiuctioss— Costs. 
1.  Where  the  veuoe  of  an  actioa  to  re- 
cover a  forfature  is  ehflnged  on  affidavit  of 
*h.«  chainaan  of  the  board  of  supervisora  of 
the  town  where  the  forf«ttire  is  incurred,  an 
objection  that  he  Is  not  a  proper  peraon  to 
make  the  affidavit  Is  waived  by  general  appear* 
anosb 


2.TJader  Rev.  St.  S  3298,  proTidlnp  thnt 
Id  acticQB  to  recover  f^rfdtures  "no  appeals 
■hall  be  taken  *  *  *  to  the  drcuit  or  su- 
preme court  from  a  judgment  agabist  the  state* 
unlesB  directed  by  the  attorney  general  or  dis- 
trict attoruej,"  an  appeal  In  an  action  to  recov- 
er a  forfeiture  for  an  encroachment  on  a  town 
road  is  properly  taken  by  the  attorney  for  the 
town  by  written  direction  of  the  district  at- 
torneys of  the  county  where  the  action  Is 
lirou^t  and  of  that  in  whldt  the  action  is 
tried. 

S.  In  audi  action  it  appeared  tbat  the  road 
was  laid  out  on  a  certain  section  line,  and  not 
from  any  natural  or  fixed  moanments.  Tbe 
state  produced  evidence  of  the  location  of  an 
original  quarter  post,  and  thus  claimed  to  lo- 
cate the  section  Une.  Defendant  Introduced  sur- 
veys to  show  that  the  line  was  located  ^se- 
wbere.  Held,  that  it  was  prop^  to  charge 
tbat,  if  the  jury  found  tbat  tbe  original  quar- 
ter post  was  located,  that  would  oontrol,  but  If 
not  then  they  ware  to  determine  imre  the 
correct  line  was. 

4.  CSrcuit  court  rule  33,  relating  to  taxa- 
Htm  of  coots,  provides  that  objeenons  mast 
be  filed  before  the  taxing  officer,  with  proofs 
supporting  the  same,  and  no  objection  shall  be 
entertained  on  review  of  the  taxation,  which 
waa  not  made  before  the  taxing  officer,  unless 
the  court  shall  otherwise  allow  to  prevent  great 
hardship  or  manifest  injoatiee.  Hdd,  that 
where  objections  are  made  before  the  taxing 
officers,  but  DO  proofa  are  filed,  It  is  proper  for 
the  eoort  on  motion  to  retax,  where  affidavits 
are  filed,  to  refuse  to  strike  out  the  ral^nal  Ull 
as  taxed,  as  the  hearing  by  the  court  is  a  re- 
view of  the  ease  made  before  the  taxing  officer, 
and  not  a  trial  de  novo  on  new  objections  acd 
proc^ 

Appeal  from  circuit  court  Trempealenu 
county;  A.  W.  Newman,  Judge. 

Action  commenced  under  Rev.  St  S  3203, 
by  direction  of  John  G.  Wllber,  as  cholrmnn 
of  the  board  of  supervisors  of  the  town  of 
Ludington,  in  tbe  name  of  the  state,  against 
WlUiam  Wertzel,  before  a  Justice  of  the 
peace,  to  recover  a  forfeiture  of  50  cents  per 
day,  claimed  to  be  due  the  state  for  an  en- 
croachment on  a  highway.  From  a  Judg- 
ment for  defendant,  the  state  appeals. 
Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  WIN  SLOW,  J.: 

This  is  an  action  to  recover  the  penalty 
prescribed  by  section  1331,  Rev.  St,  for  an 
alleged  encroachment  upon  a  U^way  in  the 
town  of  Ludington,  Ka.u  Claire  county.  It 
has  been  once  before  this  court  uiK>n  appeal 
from  a  former  Judgment  and  is  reported  In 
62  Wis.  184,  22  N.  W.  Rep.  150,  where  It  waa 
decided  that  the  highway  was  legally  laid 
out  and  that  the  evidence  did  not  show  an 
abandonment  thereof.  The  action  has  been 
again  tried  In  Trempealeau  cotmty,  whither  it 
was  removed  by  change  of  venue  upon  appli- 
cation of  the  state.  Upon  this  trial  the 
question  litigated  was  as  to  the  correct  loca- 
tion of  the  highway,  and  from  a  Judgment  In 
favor  of  defendant  the  state  again  appeals. 

Alexander  Meggett  for  the  State.  T.  F. 
Frawley,  for  reqrondent 

WINSLOW,  J.  A  motion  la  made  by  re^ 
apondent  to  dlamlaa  tbla  appeal,  for  three 
reasons,  vis.:  (1)  Beeanae  it  doM  not  apDenr 
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that  the  action  was  commenced  by  directton 
of  any  of  the  oflaoen  named  In  seotlon  8298, 
Ber.  8t;  that  the  place  of  trial  was  Im- 
ppoperiy  changed  on  the  affidavit  of  a  mere 
■trangar;  (S)  that  the  appeal  was  taken  by  a 
prlTate  dtlzen,  whereas  fl^  district  attorney 
or  attorney  general  alone  were  competent  to 
appeaL  None  of  the  grounds  on  whtoh  the 
motion  Is  based  are  well  taken,  and  the  mo- 
tkm  must  be  denied.  First  The  bill  of  ex- 
ceptions states  that  the  action  was  oom- 
bienced  by  direction  of  the  ch&irman  of  the 
board  of  saperrlBors  at  the  town  of  Ludlng- 
ton.  This  iB  conduBlTe.  Seoond.  The  affida- 
vit for  change  of  venue  was  made  by  the 
chairman  of  the  board  of  supervisors  of  the 
town  of  Lodlngton.  If  he  was  not  the  proper 
person  to  make  the  afMavit.  the  point  was 
waived  by  genwal  apxtearance  and  trial  of  the 
action  In  Trempealeau  county  without  objec- 
tion. Carpenter  v.  Sfaepardson,  43  Wis.  406. 
Third.  The  appeal  was  taken  by  Mr.  M eggett 
by  vnitten  dlrectbm  of  the  district  attorneys 
of  both  Ban  Claire  and  Trempealeaa  ooon- 
tlea;  thos  It  was  dearly  proper  taken  mider 
section  329S,  Bev.  St' 

Upon  the  meriti  of  tte  case  no  eztaided 
dlsonsBlon  nor  spedflo  enumeration  of  the 
errors  alleged  seems  to  us  profitable.  The 
case  seems  to  ns  to  have  heem.  properly  tried, 
and  fairly  submitted  to  the  Jury.  The  road  In 
question  was  laid  upon  the  section  line  be- 
tween sections  10  and  11,  and  not  from  any 
natural  or  fixed  monuments.  It  was  two 
rods  in  width  on  each  aide  of  this  line.  The 
state  produced  evidence  toiding  to  diow 
the  location  of  one  of  the  original  qaarto' 
posts,  and  thus  dalmed  to  locate  the  sec- 
tion line.  If  the  state's  claim  was  cor- 
rect the  defoidant^  fence  eocroadied  con* 
slderably  on  the  hlghwi^.  On  the  other 
hand,  the  defmdant  Introdnced  In  evidence 
proof  of  several  surveys  tendhig  to  show 
that  the  state's  witnesses  were  mistaken 
as  to  the  finding  of  the  quarter  post  and 
locating  the  Une  bi  a  diflerait  place.  If 
defendant's  surveys  w«e  correct,  the  fence 
in  question  did  not  encroach  on  the  high- 
way. The  circuit  Judge  struck  the  key- 
note of  the  case  when  he  said  to  the  Jury: 
"Xow,  gentlemen,  really  the  question  all 
turns  upon  this  pdnt:  where  la  the  govern- 
ment Une  or  subdivision?  The  order  laying 
out  file  highway  does  not  lay  It  out  ftom  any 
fixed  monument,  as  from  a  stake  they  had 
set  Hiere  on  the  bank  of  the  creek,  or  near 
there.  It  Is  not  laid  out  In  that  way  at  all, 
but  laid  out  government  Unee.  So  the 
real  question  la,  where  was  the  government 
line  at  that  point?"  He  further  Instructed 

*Ilev.  St  f  S298,  provides  that  no  action  to 
recover  forfeitures  ''shall  be  brought  before  a 

tOBtice  of  the  peace  except  by  direction  of  the 
'  *  *  supervisor  of  a  town  In  which  the  for- 
feiture is  Incurred;  *  *  *  and  no  appeals 
•hail  be  taken  *  *  *  to  the  circuit  or  su- 
preme court  from  a  Judgment  against  the  state, 
unless  directed  hf  the  attorney  general  or  dlih 
trio«  atfeofMf." 


the  Jury,  snbstantlally,  that  If  they  found 
that  the  original  quarter  post  was  located, 
that  would  oontrol,  but  if  not  then  they 
were  to  determine  from  the  evidence  where 
the  correct  line  was.  Wa  see  no  error  In  the 
charge,  and  none  In  the  rulings  upon  evi- 
dence. The  verdict  therefore,  must  stand. 

Objection  Is  made  to  numerous  items  <tf 
costs  aa  taxed.  It  appears  that  the  costs 
were  taxed  by  the  oleok  upon  the  usual  affl- 
davits.  Objections  were  made  before  the 
taxing  ofiloer,  bnt  no  oomiter  affidavits  or 
proofs  filed.  Afterwards  the  plaintiff  moved 
for  relaxation  of  the  costs  before  the  drcidt 
Judge,  and  filed  a  numbw  ct  affldavlta  In 
siq>port  of  his  objections.  The  drcntt  Judge 
strut*  out  some  Items  of  the  original  bill  as 
taxed  by  the  clerk,  and  declined  to  strike 
out  any  more,  because  the  evidence  before 
the  Gleik  was  soffldent  to  Justify  his  taxar 
tion.  This  ruling  seems  aubetantlaUy  to  carry 
out  the  provlslona  and  Intent  of  drotdt  court 
rule  S3  as  to  taxation  of  costs.  Ibis  rule 
requires  objections  to  be  filed  before  tike  tax- 
ing officer,  wUh  the  proofs  supporting  the 
same,  and  prorldea  that  no  objection  Aall  be 
entertained  upon  review  of  the  taxation 
which  was  not  made  befbre  the  taxing  officer, 
unless  the  court  shall  otherwise  allow,  in 
order  to  prevent  great  hardship  or  manifest 
Injustloe.  The  object  of  the  rule  seems  to  be 
to  make  the  hearing  before  the  court  simply 
a  review  of  the  case  made  before  the  taxing 
offiora'.  and  not  a  trial  de  novo  upon  new  ob> 
jeotlcms  and  proofb,  unless  tliere  be  excep- 
tional drcumstanosa  which  warrant  the  court 
In  opening  the  case  anew.  We  see  no  error 
In  the  ruling.  Jndgmait  afflnned. 


R0BXEBT8  V.  8TATB. 
(tMqcans  Court  of  Wlsconain.  Feb.  21«  1898.) 
UuTARnT— BviDBSCK— Ckedibiutt  or  Wit- 

XBASES, 

In  bastardy  proceedings  it  is  a  fatal  er- 
ror for  the  court  to  instruct  that  the  complain* 
Ing  witness  and  defendant  are  not  of  equal 
crpdibility,  as  the  matter  is  ezcluslTely  for  the 
Jury. 

Error  to  circuit  court,  Racine  county;  Frank 
M.  Pish.  Judge. 

Action  by  the  state  against  Hale  Roberta 
to  compel  the  latter  to  provide  for  the  sup- 
port of  a  bastard  child.  Judgment  ordering 
payment  of  certain  sums.  Defendant  brings 
error.  Reversed. 

T.  M.  Kearney  and  J.  E.  Dodge,  for  plain- 
tiff In  error.  B.  O.  Hand,  Dlst  Atty.,  and  J.  U 
O'Connor,  At^.  Oen.,  fbr  the  8tat& 

ORTON,  J.  The  defendant  Hale  Roberta, 
was  tried  and  found  guil^  on  a  complaint 
charging  him  with  being  tiie  ffttber  of  a 
child  of  which  one  Eva  Maud  Bankes  was 
pregnant,  and  which,  If  bom  alive,  would  be 
a  bastard.  TbB  oomplaining  witness,  the  said 
Eva,  testified  that  the  child  was  the  product 
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of  Bexnal  tntereonne  between  ttm  said  BEale 
Roberts  and  herself,  whlcb  took  place  In 
S^tember,  1890,  about  12  o'dodk  at  night, 
In  a  single  aqnare-boxed  buggy  In  whlcb  tbsj 
■were  riding  on  their  way  to  her  home  from 
attending  an  opera  In  the  dtj  of  Radne. 
The  d^endant.  as  a  witness  In  Ub  own  be- 
half, testified  substantially  to  the  same  facts 
as  to  the  time,  place,  and  drcomstances,  but 
most  podtlTdy  deided  the  aexoal  Inters 
conrse,  and  anjthfaig  Improper  between  them 
at  that  time  or  any  other  tlm&  TbSa  testi- 
mony of  the  d^endant,  aa  to  the  occarion 
and  suitable  ofqjiortmdty  was  neaxty.  If  not 
quite,  all  the  corroboration  there  was  of  the 
testlmtmy  of  the  complainant  The  jury 
finmd  the  dtfiendant  guilty,  and  the  court 
roidered  the  usual  judgment  The  defend* 
ant,  on  proper  exceptkma,  has  brought  the 
case  to  this  court  by  a  writ  of  enor,  and  has 
assigned  sereral  errors.  There  is  only  one 
assignment  of  error  which  we  deem  dearly 
well  founded,  ai^  It  being  alone  auffldent  to 
cause  ft  rerersal  of  the  judgment,  and  order- 
ing a  new  trial  of  the  action,  and  the  other 
emxB  asrigned,  if  any.  may  not  acidn  occur, 
they  will  not  be  farther  considered. 

The  trial  generally  appears  to  hare  been 
very  fairly  and  ably  conducted  by  the 
learned  ooort  and  counsel,  and  the  verdict 
seems  to  bare  been  warranted  by  the  evi- 
dence. The  error  to  be  oonridmed  Is  a  bold 
and  atriklng  one,  and  no  less  than  a  dear 
usurpation  by  the  court  of  flu  Intimate 
functions  of  the  jury.  The  defendant  bad 
the  xl^t  to  a  jtnry  trial  <tf  every  material 
Issue  of  fact  In  the  case,  and  was  entitled 
to  have  the  verdict  of  the  jury  alone  on  the 
facts,  and,  if  against  him,  wittiout  the  Inters 
ference  of  the  court,  and  beyond  a  reason- 
able doubt  If  tiiere  Is  one  question  more 
peculiarly  and  ochulvely  wiflila  tbe  prov- 
ince of  tbe  jury  than  any  other  It  is  that  of 
the  eredlbOlty  of  the  witnesses.  The  right  or 
duty  to  decide  this  question  must  never  be 
divided  between  tbe  court  and  the  jury,  and 
much  leas  taken  away  from  the  jury,  and  de- 
cided wholly  the  court  "It  must  be  re> 
membered,"  said  Chief  Justice  Whiton,  In 
Ke]h)gg  T.  N^n,  5  Wis.  181,  "that  the  jury 
are  the  sole  judges  of  the  credlUlity  ot  the 
witnesses."  Where  the  two  parties  testify 
directly  against  eadi  other  as  to  a  aingle 
fact,  and  there  is  no  corroboration  of  either 
one,  "the  Jury  must  weigh  the  testimony, 
and  determine  which  was  entitled  to  the 
greater  credit**  Knehn  v.  Wilson,  18  Wis. 
lOA.  In  State  t.  Ginger,  aowa,)  46  N.  W. 
Repu  667,  tt  la  held  *that  that  court  [su- 
preme wIU  not  reserve  a  judgment  in  bas- 
tardy when  the  complainant  swore  that  the 
defendant  was  the  father  of  the  child,  and 
the  defendant  swore  that  he  was  not,  and 
there  was  no  corroborating  evldawe  to  soa> 
tain  the  oomplalnant"  Tbe  court  said,  "The 
juiy  must  judge  which  is  the  more  credible.'* 
In  this  case  the  following  instructions  were 

Ten  hy  the  eourt  to  the  jury  at  the  reqaest 


of  tbe  district  attorney,  viz.:  Ton  are  In- 
Btmcted  that  in  actions  like  this  the  mother 
of  the  ddid  apd  the  defendant  are  not  of 
equal  credibility  as  witnesses.  You  are  m- 
stmeted  that  they  are  not  witnesses  of  equal 
credibility,  because  ttie  defendant.  Kde  Rob* 
etts,  has  a  greater  pecuniary  Interest  in  the 
result  of  the  suit"  These  Instructhms  were 
repeated  in  the  general  charge  of  the  court 
These  InstrueHona  were  followed  by  remartai 
on  ttie  subject  of  the  pecuniary  Interest  of 
wltneenei  in  the  restdt  as  a  motive  to  be  con- 
sidered by  the  jury  hi  determining  fhOr 
credibility,  substantlalty  In  the  language  of 
those  approved  by  this  court  In  Eennegr  t. 
State,  74  WI&  260,  fiN.W.  Rep.  218.  Mr.  Jus- 
tice Taylor  said  of  th«n.  after  approving 
Qiem,  aa  fbUows:  '^e  credlUUty  of  the 
prosecuting  witness  as  well  as  of  the  defend- 
ant was  a  question  peculiarly  for  the  jury.** 
The  question  of  ttielr  credibility  was  not 
passed  by  the  court,  as  In  tUs  case,  but  left 
exdutf  vdy  to  ttie  jury,  lhat  question  could 
not  be  taken  away  from  the  Jury,  and  de- 
cided by  the  court  In  language  more  ezpUdt 
and  emphatic  than  by  ttie  above  instructions,— 
"Tou  are  Instructed  that  they  are  not  equally 
credible;"  and  so  ttie  jury  are  bound  to  find, 
eren  If  they  dionld  be  of  ttie  opinion  ttuit 
tba  defendants  Interat  did  not  alfoct  his 
credh^ty  In  the  least  and  ftat  he  told  flie 
truth,  and  that  ttie  complainant  did  not  I 
think  it  la  safe  to  waj  that  these  tautructtona 
are  not  jusUfled  by  any  anttiorlty. 

It  la  an  axiom  of  the  law.  and  an  i>lemeit 
tary  prin^le,  that  In  an  jury  casoB  the  credl- 
bfli^  of  the  witnesses  must  be  determined  by 
the  jury  alone.  These  instructions  are  sought 
to  be  justified  by  McGlellan  v.  State,  66  Wis. 

28  M.  W.  Rep.  847.  The  Instructions  of 
the  court  requested  to  be  given  to  the  jury 
in  ttiat  case  were  as  follows:  "In  this  case 
both  the  mothw  of  Oe  child  and  tiie  defend- 
ant are  competent  witnesses.  Tbe  mother 
swears  that  tbs  defendant  Is  the  fother  of 
tbe  dilld,  and  the  defendant  awears  that  he 
Is  not  Then,  If  they  are  of  equal  credlbUlly, 
the  one.  so  to  q»eak,  offsets  the  oOier;  and. 
unless  further  evidence  given  by  othw  wit- 
nesses for  the  proeecutlon,  or  drcumstances 
proven,  satisfy  you  beyond  a  reasonable 
dotibt  of  the  defendant's  guilt  your  verdict 
must  be  In  favor  of  the  defendant**  These 
inatructUms  were  refused  by  the  trial  court 
They  state  a  case  In  which  It  would  be  Im- 
possible  to  convict  the  defendant  on  the  testi- 
mony of  the  complainant  alone,  tor  if  the 
mother  of  the  ebSM  and  the  defendant  are 
equally  entitled  to  be  believed,  the  Jury 
would  not  be  warranted  arUtraiUy  to  find 
the  defmdant  guDty  from  Hm  evidence^ 
There  muat  be  at  leaat  a  preptmdnanoe  of 
the  evUenoe  against  him,  not  to  say  that  he 
must  be  found  guilty  beyond  a  reasonable 
doubt  Prom  the  case  stated  In  the  Instruo- 
tloDB  It  is  corollary  that  there  conld  be  ne 
convlctloD.  n  would  be  In  principle  the  aune 
aa  in  Baker  t.  State.  47  Wis.  Ill,  2  N.  W. 

Digitized  by  Google 


682 


NORTHWESTERN  EEPOBTEB.  Vou  54. 


(Wis. 


Rep.  110,  wbcre  the  defendant  and  another 
bad  sexual  connecdoQ  with  the  complainant 
at  the  proper  time  to  produce  the  (dilld.  This 
court  held  that  tiie  Jury  had  no  right  arbitra- 
rily to  find  that  the  defendant  was  the  guilty 
partj',  and  reversed  the  judgment  When 
tbe  conviction  must  be  beyond  a  reasonable 
doubt,  it  must  at  least  have  a  preponderance 
of  credible  evidence  to  support  It  This  court 
held  that  the  said  InstnictionB  were  properly 
refused.  If  there  might  have  be^  such  a 
case  of  equal  credibility,  why  should  not  the 
Instruction  hare  been  approved?  It  is  said 
In  the  opinion:  "The  mother  and  the  defend* 
ant  are  not  of  equal  credibility,"  on  account 
of  the  defendant's  pecuniary  Interest  In  the 
event  of  the  suit  Whether  his  Interest  was 
greater  than  that  of  the  mother,  or  that  the 
mother  had  no  Interest  In  It,  could  make  mf 
difference  with  the  proportion  that  they  are 
not  of  equal  credibility  on  account  of  Inter- 
est Besides  this  inequality  of  Interest,  the 
opinion  says  that  their  testimony  might  not 
be  equally  credible  from  tbe  manner  of  their 
testifying,  their  means  of  knowledge,  and  the 
cbaracter  of  their  story.  These  are  the  rea- 
sons given  why,  as  a  fact,  the  mother  and 
defendant  are  not,  or  may  not  be,  equally 
credible  In  such  a  case.  It  Is  stated  as  a  fact, 
and  not  as  a  proposition  of  law,  and  as  a 
reason  why  the  instructions  were  properly 
refused.  But  th«re  Is  another  reason  giv^ 
which  the  learned  circuit  court  and  district 
attorney  most  have  overlooked,  and  that  is: 
"It  Is  an  unwarrantable  Invasion  of  the  prov- 
ince of  the  Jury  at  any  rate;"  that  is,  to  give 
such  an  Instruction  to  the  Jury,  as  to  the 
credibility  of  the  mother  and  the  defendant 
in  such  a  case.  It  Is  Just  aa  much  an  inva- 
sion of  the  province  of  the  Jury  to  instruct 
them  that  the  complainant  and  defendant  are 
not  of  equal  crediUlity  as  that  they  are  of 
equal  credibility.  If  they  had  observed  this 
part  of  the  opinion,  the  district  attorney 
would  not  have  requested,  and  the  court 
would  not  have  given,  the  instruction.  It 
would  be  a  most  remarkable  coincidence 
where  two  witnesses  testll^ring  directly 
against  each  other  to  a  single  fact  and  neith- 
er one  corroborated  by  other  testimony, 
should  be  of  equal  crediblll^  before  the  Jury 
In  all  respects.  It  would  be  nearly,  tt  not 
quite,  as  remarkable  as  that  the  two  wit- 
nesses themselves  should  be  alike  In  all  re- 
spects. Their  Interests,  feelings,  prejudices, 
manner  of  testt^dng,  means  of  knowledge, 
strength  of  memory,  deamess  of  recollection, 
the  reasonableness  of  their  story,  and  other 
tests  of  credibility,  would  make  their  testi- 
mony preponderate  to  one  aide  or  the  other. 
There  is  always  something  In  the  witnesses 
themselves,  or  In  Hielr  testimony,  by  which 
the  jury  can  determtoe  which  la  the  more 
credible.  This  was  the  reason  why  this 
court  could  not  reverse  the  Judgment  In 
Kenney  v.  State,  supra.  "There  was  a  flat 
contradiction  In  their  statements,  and,  as  tax 
as  wp  can  discover,  there  was  no  more  cor- 


roborating testimony  in  favor  of  the  one  tiian 
the  other.  It  was  for  the  Jury  to  det^mlna 
the  question  In  the  first  lnBtan<».  The  Jury 
having  found  a  verdict  giving  crediblllly  to 
the  statement  of  the  prosecuting  witness,  and 
the  trial  Judge  having  refused  to  set  aside 
the  verdict,  this  court  will  not  Interfere." 
Why  not?  Most  clearly  because  the  parties 
did  not  stand  equal  In  interest,  or  tn  view  of 
other  tests  of  credibility.  In  Blerbach  v. 
Rubber  Co.,  54  Wis.  20S,  11  N.  W.  Rep.  614, 
the  Instruction  was:  "Of  course.  If  the  wit- 
nesses are  equally  credible,  and  they  so  pre- 
sent themselTeB  to  the  mind  of  the  Jury,  then 
the  greater  number  of  witnesses  on  one  side 
or  the  other  wonld  be  entitled  to  greater 
wel^t"  Mr.  Justice  Lyon  said  In  the  opin- 
ion: "We  think  the  instruction  was  erro- 
neous. It  laid  down  an  arbitrary  rule  for 
determining  which  way  the  evidence  pre- 
ponderated when  tbere  was  a  conflict  of  tes- 
timony. A  verdict  based  upon  the  testimony 
of  such  minority  will  not  be  disturbed  be- 
cause opposed  to  the  testimony  of  the  ma- 
jority. The  Jury  alone  are  to  determine,  not 
only  the  credibility  of  the  witnesses,  but  also 
the  weight  which  should  be  given  to  the  tes- 
timony of  each;"  and,  finally,  "that  the  above 
Instruction  Invaded  the  province  of  the  Jniy 
In  that  respect,  and  was  an  unwarrantable 
interference  with  their  peculiar  functions." 
In  Ely  V.  Teach,  17  Wis.  Mr.  Justice 
Paine  said:  "It  was  improper  for  the  court 
to  say  to  the  Jury  that  when  one  witness 
testified  on  one  side  and  another  on  the  op- 
posite  side,  and  tbe  two  are  equally  credible, 
the  testimony  of  a  third  neceesartly  creates  a 
preponderance  on  either  side.  ThB  witness 
might  show  such  Incapacity  or  prejudice  or 
want  of  memory  that  the  Jury  might  regard 
him  as  wholly  unworthy  of  belief."  In  Van 
Doran  v.  Armstrong,  28  Wis.  236,  one  ground 
of  the  motion  for  a  new  trial  was  that  the 
jury  believed  the  testimony  of  the  plaintiff  as 
a  witness  In  his  own  behalf  against  the  tes- 
timony of  two  witnesses  on  the  other  aide. 
Mr.  Justice  Lyon  said:  "It  was  not  tiie  duty 
of  the  Jury  to  count  the  witnesses,  and  ren- 
der a  verdict  in  accordance  with  the  testi- 
mony of  a  majority  of  them,  but  It  was  their 
daty  to  weigh  the  testimony,  and  render  a 
verdict  In  accordance  with  a  preponderance 
of  the  evidence."  It  has  never  been  held  by 
this  court  tiiat  the  testimony  of  the  com- 
plaining witness  In  a  case  like  this  required 
corroboration  In  order  to  convict  ihe  defend- 
ant, ev^  against  his  own  testimony,  but,  on 
the  other  hand,  It  has  been  held  tbat  this 
court  will  not  reverse  a  judgment  procured 
by  her  own  uncorroborated  testimony  against 
the  testimony  of  the  defendant  The  reason 
of  this  must  be  that  they  did  not  stand  equal- 
ly credible  before  the  jury,  and  that  her  tes- 
timony had  the  weight  not  only  to  make  a 
preponderance  against  the  defendant  but  to 
convict  him  beyond  a  reasonable  doubt  An- 
other reason  is  given  in  McClellan  v.  State, 
mfftA,  and  that  Is  that  (ormeriy»  wtam  wit* 
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neves  and  partlet  trace  debarred  from  tai- 
tifTbig  If  they  bad  any  direct  pecuniary  In- 
tereet  in  the  event  of  Oie  salt;  the  prosecut- 
ing witness,  In  a  case  like  this,  conld  always 
testify,  notwithstanding  any  Inddental  or 
contingent  Interest  ahe  mlsht  hare.  They 
certainly  nerer  have  been  considered  of  equal 
credibility  by  the  Jury.  But  in  all  these  cases 
the  prindple  la  made  prominent  th&t  their 
credibility  in  all  cases  la  a  question  ezduslTe- 
ly  for  the  Iniy.  and  that  It  Is  a  fatal  error  for 
the  trial  court  to  Instruct  the  Jury  that  they 
are  or  are  not  of  equal  credibility.  Tbe  Jury 
must  be  left  entirely  free  to  pass  upon  the 
question  of  the  credibility  of  the  testimony  of 
the  complainant,  and  of  the  def aidant,  and 
to  believe  the  testimony  of  the  first  and  And 
the  defendant  gollty,  or  beliere  the  testlmmiy 
of  the  dfltokdant  and  find  him  not  guilty. 
The  Judgment  <rf  the  drenlt  court  is  revecMd, 
and  the  cams  ramandad  for  a  naw  MaL 


IiAlf OMTAGNB      T.  W.  HABTBT  LVM- 
BSIB  OO. 

(ttnprems  Ooart  of  Wlaeonsln.  Frit.  21, 1888.) 
Rb8  Jddicata. 
In  an  action  to  recover  the  price  ot 
cDttiiiK  and  hauling  lumbtf  dnrins  the  winter 
of  ISlftL  defendant  pleaded  that  the  dalm  had 
been  aujndieated  hi  a  former  action.  TtM  rei^ 
ord  of  the  former  action  showed  that  no  Item 
later  than  1886  was  mentioned  In  the  pleadings 
or  in  the  oral  testimony.  Defendant  offered 
evidence  showing  that  a  transcript  of  account 
between  the  parties  from  1S74  to  1888,  and  in- 
cluding the  items  of  1888,  was  offered  in  evi- 
dence on  the  former  trial  withoat  objection, 
and  was  among  the  papers  taken  to  the  Jury 
room  by  consent  of  both  parties.  Held,  that 
the  Jnrr  were  warranted  in  finding  that  the 
items  of  1888  were  not  invdved  in  the  former 
action,  since  the  fact  that  an  exhibit  was  of- 
fered in  erldeoce  on  the  former  trial,  ooatain- 
ing  the  items  of  1888  in  aoxltion  to  those  In 
issne,  would  not  warrant  tbe  inference  that  tbe 
items  of  1888  were  included  in  the  verdict  ren- 
dered In  the  formtt  action. 

Appeal  from  circuit  court,  Marinette  coun- 
ty; Samoel  J>.  Hastings,  Jr.,  Judge. 

Action  by  Thomas  Lamontagne  against  the 
T.  W.  Harvey  Lnmber  Company  to  recover 
the  price  of  cutting  and  hnnling  lumber. 
There  was  judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Tbe  other  facts  fully  appear  In  tbe  follow- 
ing statement  by  WINSLOW,  J.: 

This  action  was  bron^t  to  recover  $960.23, 
a  balance  claimed  to  be  due  plaintiff  from  de- 
fendant for  catting  and  baultaig  orer  8,000,000 
feet  of  pine  logs  during  tlie  winter  ot  1887 
and  1888;  also  to  recover  for  a  small  Item  of 
merchandise  d^vmd  to  <me  Haaml  at  de- 
fendant's request  The  correctness  of  the 
Items  was  admitted  by  defendant,  but  de- 
fendant claimed  that  they  had  been  adjudi- 
cated and  allowed  plaintiff  in  an  action  tried 
between  the  same  parties  In  the  United  States 
circuit  court  for  the  eastern  district  of  Wis- 
consin in  February,  1889.  Whether  the  Items 
ben  sued  on  were  In  fact  lUT<riTed  In  and  de- 


termined tlie  judgment  In  that  action  was 
the  question  litigated  In  this  action.  The  rec- 
ord In  the  former  action  was  Introduced  In 
evidence,  and  It  speared  thsfefrom  that  the 
action  was  brought  by  Ijamontogne  against 
Harvey  Lumber  Company  for  a  balance  of 
more  than  $8,000,  claimed  to  be  due  for  cut- 
ting and  hwnilT^  logs  during  the  winters  ot 
1883-84,  18S4r-85,  ana  1885-86,  together  with 
some  smaller  items,  none  later  than  1886. 
The  complaint  waa  verified  In  January,  1888. 
The  answer  alleged,  substantially,  payment 
by  advances  made  on  open  account,  and  set 
fordk  A  counterclaim  for  excess  of  alleged  ad- 
vances ovw  and  above  the  plalntlfTs  claims 
In  a  considerable  sum.  for  which  Judgment 
was  demanded.  A  reply  was  served  to  this 
counterclaim.  No  mention  was  made  in  the 
pleadings  of  any  transactions  subsequent  to 
1888.  Tbe  action  was  tried  In  February, 
1880,  and  a  verdict  waa  rendered  In  favor 
of  the  defendant  upon  its  counterclaim  of 
$166.56,  upon  which  judgment  was  rendered 
Mardi  0,  1888.  Mo  oral  evidence  of  any 
transactions  between  the  parties  In  1887  or 
1888  was  given  on  the  trial  of  the  former 
action,  but  the  defendant.  In  order  to  show 
that  the  transactions  of  1887  and  1888  were 
In  fact  litigated  and  passed  upon  in  tbe  for- 
mer action,  offered  in  evidence  In  the  present 
action  certain  tranacrlpta  of  account  between 
Lamontagne  and  the  Harvey  Lnmber  Com- 
pany covMing  tbe  debit  and  credit  sides  of 
the  account  between  the  parties  from  1874 
to  1889,  and  which  Included  the  items  here 
sued  on,  with  tbe  evidence  of  the  reporter  on 
tbe  trial  of  the  former  action,  which  tend^ 
to  show  that  the  accounts  were  received  In 
evidence  without  objection  in  the  former  ac- 
tion, and  were  among  the  papers  taken  to  the 
jury  room  by  the  Jury,  by  consent  of  both 
parties.  It  was  claimed  by  plaintiff  that  no 
motion  was  made  on  the  trial  of  any  Items 
during  1887  and  1888,  and  that  said  Items 
were  not  considered  by  the  jury.  The  de- 
fendant asked  for  a  special  verdict,  and  sub- 
mitted certain  questlous,  asking  (1)  whethor 
the  said  transcripts  of  accotmt  were  put  In 
evidence  on  the  trial  of  the  former  action; 
(2)  whether  they  were  objected  to  by  plaln- 
tUTs  counsel  when  offered;  (3)  whether  they 
were  given  to  the  jury,  and  takeu  to  thdr 
room  when  they  retired  to  condder  their 
verdict  The  court  refused  to  submit  these 
questions,  and  submitted  the  following: 
"First  question:  Were  the  transactions  be- 
tweoi  the  parties  Involved  in  this  action,  to- 
wit,  those  of  the  year  1888,  Involved  In  the 
Issues  tried  by  the  court  and  submitted  to  the 
jtiry  tat  the  action  tried  between  them  in  the 
circuit  court  of  the  United  States  In  February, 
1880?  Second  question:  Did  the  Jury  In  de- 
ciding that  cause  in  the  United  States  circuit 
court,  consider  the  transactions  between  the 
parties  during  the  year  1888,  and  involved  In 
this  action,  and  credit  the  plaintiff  with  the 
amount  due  him  on  said  year's  business?" 
The  Jury  answered  both  quesuons  in  the  neg- 
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atlTe,  and  from  tadgxamt  la  fiiTor  at  tbie 
plaintiff  on  nidi  rerdict  the  defendant  ap- 
peals. 

Webrter  ft  mieetor.  for  appelant  Falr- 
dilld  &  FUrddld  and  G.  W.  Bfad,  for  re- 
qwudent 

WINSLOW,  X,  (after  stating  the  facts.) 
The  Judgment  In  this  case  must  be  affirmed. 
The  only  question  at  Issue  was  whether  the 
dealings  of  the  parties  In  1887  and  1888  were 
tried,  considered,  and  Included  in  the  Terdlct 
and  Judgment  In  the  former  action.  Under 
the  theory  of  the  law  most  favorable  to  de- 
fendant this  could  only  be  proTen  in  two 
ways:  First,  by  showing  that  the  transac- 
tions were  necessarily  Included  In  the  Issues 
made  by  the  pleadings  In  the  former  actiou; 
and,  second,  by  showing  that,  though  not  bi- 
clnded  In  the  pleadings,  the  transactions  pro 
and  con  during  those  years  were  in  fact  Jores- 
tlgated  and  litigated  without  objection,  and 
submitted  to  the  Jury  for  dedslon.  It  Is 
frankly  admitted  that  the  transactions  were 
not  Included  in  the  pleadings,  and  the  evi- 
dence foils  far  short  of  showing  that  they 
were  litigated  without  objection  and  sub- 
mitted to  the  Jury.  No  word  of  oral  evidence 
was  given  with  regard  to  them.  The  charge 
of  the  court  does  not  allude  to  them.  In  fact, 
under  the  charge  of  the  court,  the  Jury  had 
no  right  to  consider  them.  The  fact  that  one 
or  two  of  the  exhibits  offered  in  evidence  and 
token  by  the  Jury  to  their  room  contained 
the  items  of  the  transactions  of  these  years  in 
addition  to  the  items  which  were  In  issue  In 
the  action,  would  not  warrant  the  Inference 
that  those  items  were  Included  In  the  verdict 
They  were  fugitive  items,  foreign  to  the  Is- 
sues tried  and  submitted,  and  not  siq;tported 
by  any  testtrntniy.  Judgment  affirmed. 


LAIUD  OIFFm. 
(BapreoM  Court  of  Wisconsin.   Feb.  SI,  1896.) 

APpEAiy-WAiVKH  ow  BiQvr. 
Where,  In  &  Kamlshment  com,  the  gai^ 
nfshee  answers,  adndtting  that  he  1^  money 
in  blm  hands  beionginK  to  the  debtor  which  is 
fl»mpt  from  execution,  but  that  the  latt«- 
waived  Budi  ezempU<»i,  whereupon  plaintiff 
takes  issue  on  the  answer,  and  jadfrment  is 
rendered  against  the  gamlutee  for  the  amoant 
admitted  by  him  to  be  due  the  Judgment  debtor, 
less  the  costs  of  the  nirniBhment  proceedinjpi, 
an  appeal  by  pUUntiff,  after  be  has  accepted 
the  amoimt  for  which  judcment  was  renwed 
in  his  favor  "from  the  JadKmeot,  •  *  *  and 
from  the  whole  and  every  part  tbureof,"  will  be 
dismissed. 

Appeal  from  circuit  court.  Fond  dn  Lac 
county;  Samuel  D.  TTimHnga,  Judge. 

Proceeding  in  garnishment  by  George 
Laird  against  N.  C  GifOn,  on  a  Judgment 
in  favor  of  plaintiff  against  A.  H.  Smiley. 
From  a  Judgment  in  favor  of  plaintiff  for 
an  amount  admitted  by  the  garnishee  to 
be  due  defoidant,  le«  Uia  cotti  of  the 


cvntatamcwt  proceeding,  pbdntV  appeal*. 

DismlMed. 

The  otiher  facts  faUy  appear  in  ttte  toi- 
towing  statem^  by  GASSODAT,  J.: 

It  appears  from  the  record  that  In  Aognat, 
1800,  the  plaintiff  commenced  ail  action 
•gainst  A.  H,  Smiley,  and  gamlsbed  the  de- 
fendant Oiffin;  that  September  16,  1S90, 
Judgment  was  entered  therein  by  default 
against  said  Smiley  and  in  favor  of  tbe  plain- 
tiff for  H06^.  dama«ges  and  costs;  that  Sep- 
tember 8.  1800,  the  ganiiahee,  Glffln,  an- 
swered ther^,  to  the  effect  that  he  had  In 
his  bands,  belonging  to  said  Smiley,  9187.30, 
received  from  an  Insurance  company  named, 
OS  moneys  due  said  iimlley  on  account  of 
loss  and  damage  by  flro  of  weattng  apparel, 
bo B» ahold  fumltnre,  ttbnixy,  and  sewtng  ma- 
chine, owned  by  Mid  Satfley  and  lila  family, 
and  vrlrich  said  property  was  law  exempt 
from  lefvj  and  sale  on  exeention:  that  said 
Glffin  had  notified  said  Smiley  that  said 
property  was  exempted,  and  that  said  Smi* 
ley  did  not  wish  to  defend  on  that  ground, 
and  tliat  be  brought  the  said  sum,  leas  f3, 
the  amount  of  his  costa.  into  court  and  left 
the  same  there  on  depart;  that  September 
16.  1800,  the  plaintiff  elected  to  take  Issue 
on  said  answer  of  sold  garnishee;  that  the 
issue  so  formed  was  thereopon  tried  by 
court  without  a  Jury,  and  at  the  dose  of 
the  trial  the  court  found  as  matters  of  fact 
that  the  garnishee's  answer,  and  all  the 
statements  therein  contained,  were  true,  and 
that  the  whole  amount  of  mon^  or  prop- 
erty In  his  hands  behmging  to  said  Sndley 
at  the  time  of  the  service  of  the  garnishee 
on  him*  was  fully  disidosed  In  said  answer, 
to  wit,  the  sum  of  $187.20.  less  $3  for  his 
costs,  and  the  same  was  thereopon  paid 
into  court,  as  provided  by  law,  and  as 
stated  In  said  answer;  that  said  Smiley  had 
waived  his  rl^^t  to  claim  the  mon^  ao  paid 
Into  court  by  reason  of  its  being  eaempt; 
that  the  plaintiff  had  recovered  Judgment 
against  Smiley  by  deteult.  aa  stated ;  and 
as  concluskms  of  law  the  court  foond  that 
said  gainishee,  Olffln,  was  esrtltled  to  Jodg^ 
matt  for  costs,  and  that  the  plaintiff  was  ea- 
titled  to  said  (184.20,  so  paid  into  court, 
leas  the  costs  of  said  garnishee  suit  to  be 
taxed,  and  judgment  was  ordered  therdn 
acoordln^;  that  accordint^,  December  15, 
1890,  judgment  was  entered  thereon  In  favor 
of  said  Glffln,  as  such  garnishee,  and  against 
the  plaintiff,  for  $2&26,  the  amount  of  sach 
coats  as  taxed,  and  that  the  clerk  pay  to  the 
plalntm  said  sum  of  9184.20.  less  said  coats; 
that  December  20,  laSMi,  1h«  plslntifrB  at- 
torneys drew  from  the  derk  of  said  coort 
the  amount  of  the  money  ao  deposited  with 
him,  lesB  said  costa,  to  wit,  91S&Jk5,  and  gave 
hla  receipt  therefor;  that  February  S,  1802, 
the  plaintiff  appealed  from  said  Judgment 
in  favor  of  said  garnishee  to  this  court 

Charles  D.  Smith,  for  appellant  N.  Q.  Qtt- 
Ou,  in  pro  1)1  r. 
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OA.SS(H>AT,  T.,  (after  stating  the  facte.) 
Hie  jndgmoit  mppeaM  from  la  to  tlie  effect 
tbat  tbe  plalntSff  ilmiU  taare  $1S5.96  of  the 
m  oners  bo  depoetted,  on  condition  that  the 
gamMiee  ■hoold  bare  the  halance  Ihereot 
to  remmKrate  Mm  for  the  coate  "which  Un 
plaintiff  had  nnaecesaaillr  forced  him  to  to- 
cor.  The  appeal  te  "from  the  Jndfmedt, 
•  •  •  and  from  tte  wluAe  and  emy  part 
thereof."  l%e  gamlabee  mawm  to  Otemtas 
ttie  aiveal  cm  ttie  groimd  tbat  tv  accepting 
the  money  ra  the  portten  of  the  jndKment 
te  Ua  faTor  tike  plsintttf  thefebj  waived  Ua 
if^t  to  appeal  from  the  wlKde  judgment. 
We  are  constrained  to  hold  that  thli  motion 
mnat  granted,  for  the  roaapM  ateted  In 
Wetater^Iorer  Lonfber  ft  ICamiCaetnrhig 
Co.  T.  8t  Orefx  Co.,  Tl  Wta.  817,  88  V.  W. 
Rep.  884,  and  cases  there  etted.  See,  also, 
BmSXb  T.  Ooleman,  77  Via.  848, 48  N.  W.  Rep. 
684.  BqteetaUy  flhotdd  waA  role  prevail 
frtaere,  aa  here,  the  moneTS  so  applied  are 
esempc  from  cKeeatton,  (RftdlrWon  IT, 
f  2868,  flenb.  ft  B.  Aim.  ft.*)  and  the  pitad- 
pal  defendant  baa  waived  aacta  exemptloQ  to 
Older  to  prerfnt  fmtber  IMgatlon,  and  wasSi 
waiver  liaa  been  tacorporatod  into  fhe  Jndg- 
meat  appealed  from. 

Tbe  appeal  to  dtomtaaed. 


GRUVKB  et  al.  t.  CULVEH  et  aL 
(Sapreme  Court  of  Wisoonsin.    Fetk  2L  IfiBS.) 

UAtLMt^HMENT — AN8WBU— AKISKUBNT  FUK  BeNK- 
FIT  OF  CHBIHTDRS — STATUTE— MaNI) ATI lUI  PHU- 
VISION'S— CsftTIFICATB  OV  OoDBT  COMMISBIONKR. 

1.  Where  a  garnishee  to  an  aHignee  of  tite 
JadsmoBt  debtor  for  the  benefit  of  creditors, 
and  bia  answer  combines  wltb  a  geoural  de- 

uinl.  n  Rluteiiieot  of  "all  the  facts  and  circum- 
stanees"  concemlnr  his  liabilttr  or  indcbtea- 
neea,  setting  forth  hi  detsil  all  the  proceeding* 
in  relation  to  the  execution  and  deliTir;  of  the 
assignment,  his  acceptance  and  possession, 
which  facts  show  bis  llabilltr,  a  judgiuent  on 
the  answer  withont  a  trial  la  proper,  since  rne 

aueetion  is  thai  one  of  law,  aotwlthstandlag 
le  denial. 

SI  Bev.  8L  I  1686.  relathis  to  assignments 
tor  the  ben^  of  creditors,  which  provides  that 
tiie  court  commissioner,  before  or  at  the  thne 
he  files  the  copy  of  the  assigmaent  and  the  as- 
•ignee's  bond  with  the  clerk  of  the  court,  shall 
indorse  on  snch  copy  his  certificate  "that  the 
same  la  a  true  and  correct  copy  of  the  original, 
and  of  the  whole  thereof,  and  that  the  said  aa- 
sigoee  named  in  the  on^nal  assignment  did, 
In  his  presence,  make  the  Indorsement  thereon" 
recroired  by  snob  section,  to  .mandatory,  and  a 
faflnre  te  comply  thwewlth  nadars  the  asdga- 
ment  void. 

8.  The  fact  that  such  commissioner,  on  the 
■eat  day  after  ffling  snch  copy,  makes,  stfrne, 
and  files  with  the  clerk  of  t^e  court  his  certffl- 
eat^  unconnected  with  such  copy,  to  the  facts 
required  by  the  st.ntnte.  .does  not  vnlidate 
saeh  asalgnment,  rinoe  it.  to  not  equivalent  to 
the  ladoeaiflunt  of  umdb.  ottifleate  cm  the  copy 
filed. 

Appeal  from  drcnlt  eomt.  Ban  datre  ooim* 
tj;  W.  F.  BaUer,  JwlgK 

Action  by  Fnmk  H.  Grerer  and  ollien 
agaJnat  Emaia  J.  Hart,  with  ^rtiom  i.  OL 
Cnlver  vac  Unpleaaed  aa  gamUiee.  Fmn  a 


lodgment  ft»  plalntUIk,  flte  yimtohea  ivpealHL 
Affirmed. 

The  other  fhcta  folly  appear  in  the  fbllow- 
Ing  atatemmt  1v  FINNBTZ,  1.: 

The  appdlaot  ma  13»  aarignee  of  Bmma 
I.  l&rt  In  a  vohmtaiy  mm^gmnmnt  far  the 
benefit  of  her  credltora,  and  he  waa  made 
defendant,  aa  her  gamtehee.  In  an  action 
bron^t  by  the  xaqmndente  to  recovw  agateat 
her  $419.86.  "Ba  answered,  denTbtg  IlaUUIr, 
and  setting  up  the  execution  and  delivery  of 
the  aarignment,  and  dslmlag  the  proper^  In 
qneallmi  for  the  beneflt  at  all  the  ctedlton  of 
^  assignor.  The  onlj  question  In  the  caaa 
to  whether  the  aaslgnment  waa  perfected,  ao 
as  to  be  valid  In  law;  and  bat  one  objection 
was  nrged  againat  He  vdlffity,  namely,  that 
flie  court  commtesloner  who  took  the  copy 
of  aaslgnment  and  bond  of  the  assignee  to 
file  them  In  tbe  offlce  of  flu  derk  of  Hw 
court  omitted  and  ne^ected  to  Indorse  on 
Hie  copy  of  aaslgnment  filed  by  him  hto 
certificate  Hurt  the  copy  so  filed  by  him  to  a 
true  copy  of  tiie  original  asatgnment,  and 
fliat  the  assignee  named  In  aald  original  as- 
algnment did.  In  hto  preaenoe,  make  the  in- 
dorsement thereon  aa  required  by  section 
1090,  Bev.  St.,  when  he  filed  aald  copy  of  snld 
asBtgnmettt,  April  12, 1892,  as  appears  by  the 
answer  of  ttie  garnishee;  tmt  he  further  al- 
leged that  on  the  next  day,  and  before  the 
service  of  the  gamtohee  aammona  on  him, 
the  commtaslooer  made,  signed,  and  filed  with 
the  derk  of  the  cotrrt  hto  certificate  to  wWch 
he  stated  the  fttet  that  the  copy  ao  filed  by 
him  to  a  true  copy  of  the  original  assignment, 
etc.,  and  that  taudvertence  had  caused  the 
assignee^  name  to  be  signed  to  the  printed 
certificate  on  said  copy  where  the  name  of 
the  commissioner  wltb  hto  tlHe  of  office 
should  appear.  The  plaintiff  on  fhe  answer 
of  the  garnishee,  and  upon  the  asrtgnment 
and  b(md  and  papers  filed  In  said  assignment 
proceedings,  moved  for  judgment  for  the 
amount  of  their  debt  already  recovered 
against  the  assignor.  The  court  granted  the 
motion,  and  rmdered  Judgment  accordingly, 
upon  the  ground  that  the  assignment  was 
void,  aa  the  certificate  in  question  had  not 
been  hidorsed  on  the  ct^y  of  the  aaslgnment 
filed,  as  required  by  section  1606. 

J.  H.  Culbertson  and  Haydai  ft  Start,  for 
appellant  Qeo.  0.  ft  Fred  A.  Teall,  for  «»• 
spoodents. 

PINNB7,  J.,  (aftsr  stating  the  faets.)  1.  It 
to  assigned  aa  error  that  the  court  erred  la 
ordering  judgment  upon  the  plalntUBs*  mo- 
tion,'without  a  trial  npmllw  merits.  The  an- 
swer  of  the  gamtohee  seems  to  have  been 
ftsmed  nadsr  bolk  ssctloDB  2760  and  Zt&it 
comUnlng  with  the  denial  of  liability  under 
the  fbrmer  sectlcm  a  statement  of  "SU  the 
ttie  facte  and  drcuinstaBces"  ooncernlng  hto 
liability  or  Indebtedness  under  the  latter, 
with  a  view  of  submtttbig  the  question  to  ft*p 
oonrt;  and  It  aeto  fortH  In  detaU^  Hw  pni- 
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ceMlngs  In  relation  to  the  execution  and  de- 
livery of  the  assignment  by  the  principal  de- 
fendant. Hart,  and  in  substance  the  accept- 
ance by  the  anignee  of  hla  trust,  and  that  he 
had  taken  possession  of  the  assigned  proper- 
ty of  the  nominal  value  of  $2,900,  and  was 
engaged  In  the  execution  of  his  duties  aa 
such  assignee.  The  plaintiffs,  without  taking 
issue  on  the  answer  of  the  garnishee,  moved 
for  Judgment  oa  It  under  the  authority  of 
Piatt  T.  Bank,  17  Wis.  222.  We  see  no 
reason  why  there  should  be  a  formal  trial, 
or  why  Judgment  should  not  be  ordered  on 
the  motion.  If  the  admissions  of  the  answer 
show  clearly  the  liability  of  tbe  garnishee. 
The  answer,  In  the  form  In  which  it  is  pre- 
pared, must  be  given  the  effect  and  consid- 
ered aa  the  equivalent  of  an  answer  under 
section  2760,  the  special  statem^ts  contained 
In  it,  referred  to,  qualifying,  and  llmithig  the 
previous  denial  of  liability  so  as  to  leave  the 
question  to  be  determined  wholly  one  of  law, 
in  accordance  ^th  the  general  rule  for  con- 
struing similar  answers,  to  the  effect  that  a 
general  denial  will  be  overcome  by  a  statft- 
ment  of  facts  In  the  same  answnr  whic^,  in 
effect,  admit  the  truth  of  the  matter  denied. 
Bextoa  t.  Bhames,  13  Wla.  99;  Miller  v.  Lat- 
eon,  17  Wis.  624;  Farrell  v.  Henne^,  21  Wis. 
639. 

2.  The  answer  shows  that  the  court  com- 
missioner, before  or  at  the  time  he  filed  the 
copy  of  the  asdgnment  and  the  assignee's 
bond  with  Hie  clerk  of  the  circuit  court,  did 
not  Indorse  on  such  copy  bis  certificate  "that 
tbe  same  1b  a  true  and  correct  copy  of  the 
oii^nal,  and  of  the  whole  thereof,  and  that 
the  said  assignee  named  In  the  oi-lglnal  asalgu- 
ment  did.  in  hla  presence,  make  the  Indorse- 
ment thereon  as  required"  by  section  1696l 
The  answer  shows  that  he  failed  to  do  so, 
and  by  Inadvertence  caused  the  assignee  to 
sign  the  printed  certificate  on  the  printed 
form  which  he  ought  bimself  to  have  signed. 
There  Is  no  allegation  that  the  commissioner 
ever  afterwards  made  the  required  indorse- 
ment The  averment  that  on  a  subsequent 
day  he  made  and  filed  with  the  clerk  his  cer- 
tificate to  the  effect  specified  In  the  statute, 
does  not  Imply  that  It  was  Indorsed  on  the 
copy  of  assignment  filed,  but  quite  the  con- 
trary; and  It  muBt  be  held,  we  think,  that 
the  answer  on  Its  face  shows  the  existence 
of  the  defect  In  the  execution  and  delivery 
of  the  asdgnment  and  copy,  relied  on  to 
defeat  It.  The  provisions  of  sections  1094 
to  1696,  in  respect  to  the  execution  and 
approval  of  the  bond  of  the  assignee, 
and  as  to  the  manner  of  ^ecuUon  of  the 
assignment,  Including  the  Indorsement  on 
the  copy  thereof  of  the  certificates  of  the 
assignee  and  of  the  county  Judge  or  court 
commissioners,  and  of  filing  the  same, 
have  Invariably  been  held  mandatory  In  all 
cases  in  this  court  under  these  sections,  and 
tliat  no  assignment  can  be  perfected  which 
will  be  valid  as  against  creditors  until  the 
requlaltee  hero  prescribed  have  been  com- 


plied with.  Until  then  the  trust  In  favor  of 
creditors  has  not  be^  legally  formed,  and 
the  property  of  the  asdgnor  Is  sabject  to 
attachment  or  other  process  In  favor  of  any 
of  his  creditors,  detialons  in  this  re- 

spect extend  orer  a  period  of  many  years, 
and  rehite  to  a  variety  of  points,  and  It  has 
already  been  declared  that  it  la  now  too  late 
to  consider  whethw  some  of  these  pro- 
visions, as  an  original  question,  might  not 
properiy  have  been  held  directory.  Inas- 
much aa  they  are  mandatory,  the  court  has 
no  right  to  enter  into  any  discussion  of  th^ 
wisdom  or  propriety  with  a  view  of  dispens- 
ing with  their  observance.  It  Is  enough  to 
know  that  thos  the  law  Is  written,  and  tliat^ 
where  the  act  requires  a  thing  to  be  done 
In  a  particular  way,  that  manner  alone  must 
be  adopted.  In  Hutchinson  t.  Brown,  33 
Wis.  470,  tiie  language  of  Dixon,  O.  J.,  Im- 
plies that  the  Indorsement  of  the  certificate 
of  the  officer  Is  essential  to  the  validity  of  the 
assignment,  but  that  It  need  not  be  certified 
that  the  Indorsement  was  made  before  the 
delivery  of  the  copy  of  the  assignment  to 
the  officer.  In  Soott  v.  Seaver.  C2  Wis.  182, 8 
N.  W.  Rep.  811,  Mr.  Justice  Taylor,  after 
speaking  of  the  requirements  of  section  1686 
hi  respect  to  indorsing  on  the  copy  of  the 
assdgnment  of  the  certificate  of  the  assignee 
and  ofllcer,  says:  *mie  flhng  of  this  copy  of 
the  assignment,  with  tiie  Indorsements  there- 
on, Is.  like  all  the  other  requirements  of  the 
statute.  Intended  for  the  benefit  of  the  cred- 
itors. •  •  •  The  only  object  of  requir- 
ing the  consent  and  certificate  to  be  Indorsed 
thereon  must  be  to  furnish  proof  tliat  ttie  as- 
signee has  accepted  the  trusts  conferred  on 
him  by  the  assignment,  and  that  the  paper 
filed  is  a  copy  of  the  original,  which  Is  sup- 
posed to  be  in  his  handa"  It  Is  to  be  ol>- 
served  that  the  certificate  of  the  officer  goes 
only  to  the  same  points  included  in  the  cer- 
tificate of  the  assignee,  the  correctness  of 
the  copy,  and  the  indorsement  of  acceptance 
of  the  trust  by  the  asdgnee.  The  statute 
requires  the  Indorsement  of  both  certificates 
on  the  copy.  If  either  may  be  dispensed  with, 
both  may,  or  that  of  the  assignee  Instead  of 
that  of  the  officer.  There  Is  no  ground  for 
saying  tliat  the  statute  Is  mandatory  In  re- 
spect to  the  assignee,  as  has  often  been  held, 
and  directory  as  to  the  officer.  The  object 
of  requiring  both  certificates  to  be  Indorsed 
on  the  copy  of  a^^gnment,  and  not  merely 
contained  In  a  separate  paper,  Is  to  have  the 
evidence  of  the  legal  formation  of  the  trust 
In  some  certain  definite  form,  and  In  one 
document,  so  that  creditors  may  know  ex- 
actly where  to  find  "it,  and  so  be  able  to  Judge 
of  the  validity  of  the  assignment  without  be- 
ing misled,  and  that  they  may  attach  the 
property  without  the  risk  of  some  other  docu- 
ment being  discovered  thereafter  to  their 
prejudice,  to  supplement  or  supply  defects 
in  tbe  principal  document  Itself.  Creditors 
are  not  bound  or  expected  to  look  for  evl- 
dence  of  compliance  with  the  law  beyond 
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the  soarte  where  the  itatate  has  preecribed 
[t  BhaU  exist  In  Wadleigh  t.  Merkle,  57 
Wis.  517.  Ifi  a.  W.  Rep.  8S8,  the  court  de- 
clared tbat  **imder  aectioiis  1094-1696,  Ber. 
St,  thexe  can  be  no  asrtgnment  which  BtasU 
have  any  efficacy  to  withdraw  the  property 
of  the  assignor  tiom  the  readi  of  his  credit- 
ors unless  the  provlslonB  of  tiiese  sections 
are  compiled  with  on  the  part  of  the  assignor 
and  assignee."  In  Fuhrman  t.  Jones,  6S 
Wia  497.  82  N.  W.  Rep.  S47,  It  was  held 
that  until  the  bond  of  the  assignee,  properly 
approred.  has  been  flled,  with  a  true  copy  of 
the  assignment  with  the  Indorsement  by  the 
assignee  and  certlflcate  by  the  court  com- 
missioner, as  reqolred  by  section  1680,  Ber. 
St,  the  assignee  has  no  rlj^t  to  the  jfropertj 
attempted  to  be  assigned  as  against  attach- 
iag  creditors.  In  tbat  case  It  was  said  by 
the  court  that  "the  object  of  having  such  In- 
dorsement by  the  assignee  In  the  presence  of 
the  county  judge  or  oonrt  commissioner  Is  to 
secure  action  In  good  faith  under  official  sanc- 
tion. Tliere  was  nothing  oonneoted  wtUi  sooh 
copy  here  showing  such  pMuioe  nntU  more 
than  Are  weeks  after  the  attadunenta  The 
ftict  of  such  presence  resting  In  |wnd  during 
that  time  did  not  satisfy  the  statute.  Accord- 
ingly anch  officer  must  Indorse  upon  such  copy 
of  the  asslgiunent  his  certlflcate  that  the 
same  is  a  tme  capj  of  the  original,  and  of  the 
whole  thereof,  and  that  such  assignee  named 
In  such  original  assignment  did  In  his  pres- 
ence make  the  Indorsement  thereon  as  thus 
required.  •  «  •  Until  the  asdgnment  and 
such  completed  copy  are  so  filed  with  the 
<derk  the  assignee  has  no  right  to  the  proiH 
erty  attempted  to  be  assigned  as  against  Hie 
attaching  creditors  of  ttie  assignor."  In  CSaric 
V.  Lamoreux,  70  Wis.  fill.  36  N.  W.  Rep. 
S93,  Cole,  O.  J.,  In  answer  to  the  argommt 
that  tbe  interests  of  creditors  had  not  been 
jeopardized  because  this  statute  had  not  been 
strictly  pursued,  says:  "This  Is  no  more  than 
saying  that  things  which  the  law  mokes  It 
necessary  to  be  done  for  a  lawful  executl(m 
of  all  assignments  may  be  dispensed  with, 
or  may  be  dime  In  a  different  manner  from 
the  way  ^escribed.  «  •  •  But  It  Is  suffl- 
dmt  to  say  that  the  legislature  has  seen  fit 
to  iKcscribe  that  the  assignee  shall,  In  the 
presence  of  the  county  Judge  or  court  com- 
mlsdoner.  Indorse  his  consent  to  accept  the 
trust,  and  such  Judge  or  court  commissioner 
shall  make  the  certlflcate  as  spedfled. 
•  •  •  The  statute  may  be  ffirectozy  In  cer^ 
tain  particulars,  but  In  respect  to  fbe  per- 
formance of  the  acts  we  have  been  eooMet- 
iDg  it  Is  mandatory."  In  Hanstm  Dunn, 
76  Wis.  459,  45  M.  W.  Rep.  819,  it  was  agatai 
contmded  that  the  mete  execution  of  the 
assignment  and  acceptance  of  the  trost  hy 
the  assignee  and  giving  the  bond  as  required 
were  snffldoit  to  give  the  asdgnee  a  valid 
title  as  against  tbo  creditors  of  the  asslgnw. 
In  this  case  the  county  Judge  had  not  in- 
dorsed the  required  certificate,  but  the  court 
declared  these  QuestiiniB  res  adjudlcatu,  and. 


dtlng  the  former  cases,  declined  to  recon- 
sider them,  and  added,  as  the  doctrine  of 
the  court,  "that  the  filing  of  the  bond  and 
the  copy  of  the  assignment  with  the  proper 
Indoisemcaits  thereon  Is  a  condition  preced- 
ent to  passing  the  title  to  the  assignee  as 
sgainst  the  creditors  of  the  assignor.  Until 
the  legislature  sees  fit  to  alter  the  rule,  we 
must  adhere  to  these  dedalons."  The  same 
rule  iB  reiterated  in  Shakman  t.  Schlueter, 
77  Wis.  403,  46  N.  W.  Rep.  M2.  The  neces- 
sary oertlflcatee,  as  held  In  Hanson  t.  Dunn, 
supra,  may  be  Indorsed  <m  the  copy  of  the 
assignment  on  any  subsequrat  day  after  it 
has  bem  filed,  but  the  asEdgument  will  be 
valid  only  from  the  latter  date;  but  no  sndi 
Indorsement  was  made  in  tlw  present  case. 
To  merdy  file  an  Independent  cntiflcate,  In 
substance  the  same  as  the  one  required  to 
be  Indorsed  on  the  copy.  Is  not  a  compliance 
with  the  law.  The  statute  requires  it  to  be 
indoived,  and  we  can  no  more  diQ>ense  with 
this  provision  of  a  mandatory  statute  than 
with  any  other.  IHbB  filing  of  a  certlflcato 
by  the  <^cer.  In  no  vray  connected  with  the 
copy  of  the  assignment,  Is  not  the  equivalent 
of  a  certifleato  and  Indorsement  of  It  on  the 
copy.  It  does  not  give  creditors  the  Informa- 
tion which  the  law  requires  at  the  place 
where  alone  the  law  requires  It  to  be  kept, 
and  where  alone  they  are  required  to  look 
for  It  This  is  not  In  conflict  with  Klanber  v. 
Charlton.  45  Wis.  600,  where  the  question 
was  whether  the  bond  of  the  assignee  was 
In  compliance  with  the  statute,  and  the  bond 
was  held  suffldent,  because,  in  substance  and 
legal  efCect  It  met  all  the  requirements  of 
the  law.  We  hold,  therefore,  In  conformity 
with  our  former  decisions,  that  all  the  re- 
quirements of  section  1S96  are  mandatory, 
and  must  be  complied  with  before  the  as- 
dgnmwt  can  operate  to  pass  title  to  the  as- 
signed property  as  against  the  creditors  of 
the  assignor,  and  that  tne  certlflcates  re- 
quired by  It  must  be  indorsed  or  written  on 
the  copy  of  the  assignment  The  drcult 
court  properly  gave  Judgmoit  against  the 
garnishee,  and  it  must  be  affirmed.  The 
Judgment  ct  the  drcnlt  court  Is  affirmed. 


WALKBB  at  ol.  T.  DALY  et  aL 
(Sspreme  Court  of  WlscoDsin.    Feb.  21.  1898.) 

Appeal  from  drcnlt  court.  Wood  county: 
Charles  .\l.  Webb,  .Tudge. 

Action  by  Robert  J.  Walker  and  otbera 
ugalnat  John  Daly,  Impleaded  with  others,  for 
the  recovery  of  real  eBtate.  An  order  overrul- 
ttkg  a  demurrer  to  the  complaint  was  affirmed, 
(49  N.  W.  Hep.  812;)  and,  still  Htsndlng  on  bU 
demurrer,  there  was  Judgment  for  plaintiffs, 
and  defendant  Daly  appeals.  Affirmed. 

Reed,  Grace,  Rock  A  Reed,  for  appellant 
Qoarles,  Spence  &  Qnarles,  for  respondents. 

WINSLOW,  J.  This  case  has  been  once  be- 
fore thia  court,  upon  demurrer  to  the  oomplaint. 
and  will  be  found  reported  In  W  Wia.  Zi2,  49 
N.  W.  Rep.  812.  It  was  there  hM  that  the 
complolut  stated  a  good  cause  of  icUoo.  As 
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(Ae  alleeatloits  «f  tiie  complaint  are  there  fully 
Mt  forth,  DO  fnrthflr  statemoit  of  th«m  Is  now 
neceaaary.  Upon  return  to  the  circuit  coort 
the  appellant  declined  to  plead,  and  stood  upon 
his  demorrer,  whereupon  Judgment  was  en- 
tered, decreeing  that  the  appelant,  Daly.  hMas 
the  premiaea  described  in  the  complaint  as  traa- 
tae  of  the  plaintiffs,  and  that  he  t-oavey  the 
snmc  to  the  plaintiffs.  From  this  jud^ent, 
Daly  again  api>eals.  Onr  riews  are  ftmy  set 
forth  In  the  previoiu  opinion,  above  referred  to, 
npon  the  denmrrer,  and  no  fartbar  dlfonwdtHi 
la  neceHai7.   Jndgment  affirmed. 


AYEiES  T.  BSaDBSU 
(Supreme  Oourt  of  Wlaeonaln.  Feb.  2U  1808.) 
ADTERsa  PosBEssioH— What  is— ^Uzoniaire— 

DiSCBIFTlON. 

1.  Whether  the  poaaesaloa  of  a  atrit  o< 
land  beloDghiK  to  the  adjoining  owner  ia  ad- 
Terse  la  dependent  on  '^e  Intention  of  snch 
possessor,  and  such  intention  Is  a  question  for 

2.  The  complaint  in  ejectment  for  a  strip 
of  land,  after  describing  the  40-acre  tract  of 
which  the  strip  was  alleged  to  be  a  part,  de- 
acribed  the  aUp  aa  all  of  sneh  tra^  "ijliis 
weat  of  the  eaat  Una  thereof,  and  eaat  of  a 
zttice  from  two  to  flye  rods  weat  of  the  tme 
east  Hne,  and  which  feiue  nma  north  and 
south.-  Bdd,  that  the  strip  in  mOt  was  anffl- 
ciently  described. 

Appeal  from  droidt  otrart,  <^fk  eonnty; 
A.  W.  Newman,  Judge. 

Ejectment  by  Ifazttn  V.  Ayen  asalnat 
John  ReideL  Plaintiff  had  Judgment,  and 
defoidant  i^ipeiUa.  Aiarmed. 

The  oUier  facta  fully  appear  In  fb»  ftollcnr- 
biff  atatement  by  I^miey,  J.: 

BJeetmoit  for  a  atr^  of  land,  "part  of  tbe 
aontbeaat  quarter  of  the  norttiwest  quarter 
of  aection  number  10,  <m  the  east  aide  thereof, 
abont  flTo  rods  wide  at  the  north  end  and 
aJbcnt  two  roda  wide  at  ttie  aontb  end,  about 
thirty  rods  long,  and  being  all  that  portion 
of  aaid  forty-acre  tract  lying  west  of  the 
eaat  line  thereof,  and  east  of  a  fence 
daimed  defendant  to  be  a  Une  fence, 
but  which  Is  from  tm>  to  five  nda  west  of 
Uie  tme  east  Une  of  said  premises,  and 
whldi  fence  runs  north  and  south."  The 
defendant  la  the  owner  of  flie  norOieast 
quarter  of  said  section*  toe  southwest  qunr- 
ter  thereof  lying  directly  east  of  the  plain- 
tiff^ said  40-acre  tract;  and  he  claimed  title 
to  Hie  strip  in  qaeatlfni  under  a  c<mtluued 
adyerse  poeeeesloa  for  more  than  20  years 
before  the  commencemnt  of  the  action,  dur- 
ing which  be  claimed  to  have  occupied  It 
under  dalm  of  title  thereto.  The  plaintiff 
purchased  his  40-acre  tract  In  tb»  tall  of 
187fi,  and  it  was  in  the  main  woodland,  and 
was  and  has*  since  been  used  for  pasturage 
purposes.  He  resided  on  a  40-acre  tract  im- 
mediately south  Off  it,  and  bought  both  tracts 
of  one  Brown,  who  had  owned  and  occupied 
the  premises  for  some  years  previously.  At 
(list  time  It  was  all  fbrest  there.  When  the 
defendant  settled  on  hla  tract  he  commanced 
cnltlTatlng  cm  the  west  side  of  Hie  southwest 
quarter  of  Uie  northeast  quarter,  immediate- 


ly  east  of  the  sonfbeast  quarter  of  the  north- 
west quarter,  owned  by  tbe  plalntut;  the 
first  year  making  an  opening  of  about  5 
acres,  which  was  increased  from  time  to 
time  the  whole  length  of  ttte  40.  Tlie  de- 
fendant built  a  log  fence  In  1867  on  flie  Una 
between  the  parlies,  rt  was  not  bnOt  very 
straight  along  tfie  40,  but  diverged  at  tba 
north  end  about  10  roda  to  the  west  It  was 
not  made  all  at  mce,  but  fh)ra  ttme  to  time, 
as  tile  clearing  was  opened.  It  a^eaxed  ttiat 
It  was  a  forest  country.  Just  btfng  setUad, 
and  the  land  was  somewhat  uneven;  that 
no  survey  had  been  made  of  flie  lands  on 
tWs  section  since  the  paUIc  smrcgr,  until 
1880,  whm  it  was  snmyed  at  tbe  reqtiest 
and  in  the  Interest  of  tlie  owners  of  tbe  lands 
on  said  section,  aU  contributed  to  fbe  ex- 
pense. It  then  appeared  that  a  str^  of  the 
land  BO  opened  and  deared  by  defendant, 
varying  In  width  from  1  to  8  cht  10  rods,  was 
found  to  be  on  ttw  lands  of  the  plaintiff, 
and  it  has  been  op^ied  and  eottlvated  by 
tbe  defendant,  and  used  and  occupied  by 
Um  tor  a  period  of  aboot  28  years  before  the 
action  was  oomnwneed.  Aboot  die  dme  the 
plaintiff  purchased  Us  40  In  qoestlim,  the 
log  fence  was  destroyed  by  fire,  and  ttie  de- 
fendant birilt  a  ran  fence  ertending  acnns 
Hie  vrtule  40  from  north  to  sontli,  Hie  plain- 
tiff ftnddilnft  some  trees  to  make  rails  of. 
Hie  plaintiff  and  defendant  talked  about 
bonding  that  fenee,  and  Hie  defmdant  said 
It  ms  on  Hie  line.  Plaintiff  supposed  that 
he  built  it  for  a  Hue  ttence.  In  respect  to 
this  the  plaintiff  testlfled.  in  substance,  "Hist 
tbe  defendant  said  H  was  tbe  Une,  and  that 
he  said  be  did  not  know  anything  about  It. 
The  land  had  never  been  surveyed  until  1880. 
wben  it  was  surveyed  by  one  Stockwell. 
That  they  never  had  any  Idea  where  tbe 
land  was  untU  It  was  so  surveyed.  Hut  be 
did  not  bdleve  tbe  dalm  of  Hie  defendimt  as 
to  its  bdng  the  line.  That  he  made  no  ob- 
jections to  the  fence  being  boat,  but  that 
Hiey  talked  time  and  again  about  liavlng  it 
surveyed,  to  know  where  tbe  line  was;"  but 
Hds  was  denied  defendant  The  defend- 
ant claimed  be  bad  a  starting  point  on  the 
road  where  Hie  quarter  post  was,  and  that 
a  surveyor,  named  Reddan,  about  16  or  18 
years  before  the  suit  was  commenced,  made 
a  survey  of  an  east  and  west  line,  through 
the  center  of  the  section,  for  highway  pur- 
poses, snd  put  up  a  post,  which  It  Is  ssld  he 
stated  was  the  center  of  the  section,  but  It 
did  not  appear  that  he  made  any  completed 
survey  of  ai^  tract  on  Hie  section,  snd  did 
not  ran  any  line  north  and  south  between 
Hie  plaintilTa  and  defendant's  landa  The 
ran  fence  was  not  rai  a  straight  Une,  but 
turned  to  the  westward  In  Uke  manner  as 
the  log  fence,  and  was  further  to  the  west 
than  the  log  fence  was.  It  was  not  continu- 
ona,  but  for  a  space  of  some  80  feet  there 
was  nothing  except  a  pQe  of  stone^  8  or  f> 
feet  wMe,  In  lieu  of  Hie  fence,  lids  fence 
was  not  strai^t,  but  w^s  irregular.  The 
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plalntUTs  40  acrei  to  tbe  soath  had  been 
cleared  over  across  tbe  line  to  tbe  east  aboat 
the  same  distance  relatively  that  the  defend- 
ant hfid  cleared  and  fenced  over  on  plaintiff's 
40.  It  appeared  that  when  Stockwell  made 
his  surrey  he  succeeded  In  flndlnff  the  quar- 
ter section  stokes  on  each  side  of  the  section. 
There  was  no  testimony  to  show  what.  If 
anythin^r,  had  occurred  betweoi  tiie  defend- 
ant and  Bowman,  plaintiff's  grantor.  In  re- 
gard to  tbe  premises,  or  whether  he  was 
aware  that  the  d^oidant  had  cleared  over 
the  line.  The  defendant  testified  that  "Bow- 
man came  to  lils  house,  and  he  went  to  Bow- 
man's, and  be  did  not  say  anything;  never 
made  any  complaint  in  regard  to  the  fence 
not  being  on  the  line."  Ttie  rail  fence  was 
built  In  1876.  The  defendant  further  testi- 
fied that  "during  all  the  twenty-two  years  of 
his  occupant^  he  supposed  the  land  was  bis 
that  he  was  cultivating  and  improving,  and 
that  no  fuoe  ever  claimed  different  until  the 
trouble  with  Mr.  Ayers,  after  the  survey; 
that  he  believed  In  good  faith  th&t  the  strip 
in  question  was  on  bis  land;  that  he  b^ed 
to  pay  for  the  Stockwell  survey;  that  he 
claimed  the  land  by  virtue  of  bis  patent," 
— and,  being  asked  If  be  Intended  to  claim  any 
land  except  what  was  described  In  It,  an- 
swered, "No;  all  that  is  mine."  There  was 
a  conflict  of  testimony  as  to  the  width  of  tbe 
disputed  strip.  After  the  Stockwell  survey 
was  made,  in  1S89.  the  plaintiff  built  a 
wire  fence  on  the  south  half  of  the  line 
between  him  and  defendant,  and  the  de- 
fraidant  in  like  manner  built  a  wire  fence. 
at>ont  10  rods  In  length,  on  the  north 
end  of  the  north  half  of  the  line.  Before 
building  the  wire  fences  the  defendant  pro- 
posed to  plaintiff  that  they  should  build  a 
good  fence;  that  they  bad  better  put  up 
a  good  fence,— to  which  he  responded,  *'  'I 
will  build  Just  as  good  a  fence  as  you  wUL' 
He  thought  a  five-wire  fence  would  be  suffi- 
cient, and  we  would  not  have  any  trouble 
with  the  cattle."  The  strip  hi  dispute  lies 
between  said  portions  of  wire  fence,  and  Is 
about  30  rods  in  length;  and  there  is  the 
same  fence  on  the  west  ^de  of  It  that  was 
built  In  the  spring  of  1876,  but  in  a  dUapldat- 
ed  omdltion.  The  parties  bad  an  angry 
controversy  with  regard  to  tbe  cutting  of 
some  grass  by  plaintiff  on  the  strip  in  ques- 
tion in  the  year  1889,  after  the  survey, 
and  a  somewhat  Irritating  lawsuit  concern- 
ing it  The  defendant,  at  the  close  of  the 
plaintiff's  testimony,  moved  for  a  nonsuit, 
on  the  ground  that  tbe  plaintiff  had  not  es- 
tabUsbed  any  titie;  that  the  strip  of  land 
claimed  was  not  described  with  sufficient 
certain^;  that  the  fence  built  15  years  be- 
fore was  built  by  agreement  between  tbe 
parties,  and  they  hod  practically  settied 
where  Oie  line  was.  outdde  of  any  question 
as  to  adverse  possession  under  tbe  statute 
of  limitations.  But  the  court  overruled  the 
motion,  holding  that  the  question  of  agree- 
neat  as  to  location  tit  the  tesnod  waa  for  the 


Jury.  Tbe  court  charged  the  jury  tbat  the 
phdntiff  was  entiUed  to  recover  the  contro- 
verted strip  of  land,  unless  tbe  defendant 
had  succeeded  In  eetabllsbing  his  defense; 
'*tliat  the  evidence  established,  without  con- 
tradiction, the  line  surveyed  by  Stockwell 
to  be  the  true  line."  As  to  the  question  of 
location  of  lite  faice,  and  building  It  by 
agreement,  the  court  charged  '*tbat  the  de- 
fendant did  not  claim  any  podttve  agree- 
ment, but  that  the  plaintiff  had  acquiesced 
In  bla  location  of  tbe  line  for  a  long  number 
of  years,  and  that  the  question  was  whether 
tbe  evidence  sustained  tbe  position  that  tiie 
plaintiff  acquiesced  for  a  long  number  of 
years  In  the  establishment  of  the  boundary 
line,  or  whether  he  objected  to  it,  and  Insist- 
ed upon  tbe  establishment  of  It  by  a  survey- 
or; that,  if  he  did  rely  and  acquiesce  in  tills 
location  for  fifte^  years,  then  he  ought  to 
be  bound  by  it;  and  that,  if  the  evidence  did 
not  satisfy  them  that  he  had  acquiesced  dur- 
ing all  these  years,  then' the  Jury  would  not 
give  the  effect  of  an  agreement  to  that  evi- 
dence." As  to  the  d^ense  of  the  statute  of 
limitations  the  court  said:  "In  order  tiiat  it 
should  give  him  a  title,  it  must  be  true  tbat 
he  had  been  holding  the  land,  for  twenty 
years  or  more,  adversely  to  the  adjoining 
proprietor;  and  that  depends  In  a  measure 
upon  what  be  thought  in  his  own  mind  about 
It,  and  presents  the  question,  what  did  be 
Intend  when  he  built  tbat  fence  there?  Did 
he  intend  to  claim  up  to  that  fence  absolute- 
ly, or  did  he  Int^id  tiiat  as  a  provisional  line, 
to  be  verified  thereafter  wlien  a  surv^or 
found  it,  and  to  conform  his  line  to  tbat? 
If  he  Intended  to  make  his  titie  atisolute  to 
tbe  line,  his  possession  would  be  adverse  If 
he  Intended  It  only  as  provlsdonal  until  tbe 
true  line  was  definitely  ascertained,  or  could 
be  In  the  future,  then  bis  possession  was  not 
adverse.  You  are  to  determine  from  all  the 
circumstances,  and  from  all  that  has  been 
shown  in  evidence,  what  bis  Idea  was  at  the 
time  when  be  first  entered  upon  this  land  and 
built  tills  fence.  He  must  have  had  the 
purpose  to  acquire  the  titie  to  the  land  ad- 
versely as  against  the  adjoining  owner  dur- 
ing at  least  twenty  years,  and  it  would  make 
no  difference,  if  he  did  not  enter  upon  It 
with  this  Intention,  tbat  he  changed  his  mind 
afterwards,  unleas,  after  he  had  changed  bis 
mind,  and  determined  to  hold  adversely, 
be  then  held  adversely  tbe  full  twen^  years. 
So  that  is  all  tbe  question,— whether  it  was 
adverse.  That  depends  upon  the  defendant's 
pun>ose,  what  tbe  law  calls  the  'quo  animo,* 
with  which  he  Altered,—  whether  it  was  to 
hold  It  adversely,  or  whether  It  was  merely 
tentative  or  provisional,  depending  upon 
where  the  true  line  should  be  afterwards 
ascertained  to  be;  that  the  burden  of  proof 
was  on  tbe  defendant  to  satisfy  tbe  Jury  that 
this  line  was  located  by  agreement,  as  ex- 
plained, or  tbe  defendant  has  held  fha  land 
for  full  twenty  years  adversely."  Plalntifl 
had  a  reidlct  for  tba  stc^  daliBed;  and  a 
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motion  for  a  new  trial  on  the  ground  that 
the  vercUct  ws8  against  tiie  evidence  and  con- 
tmiy  to  law,  and  for  error  of  the  court  in  Its 
iSuTge  to  tiie  Jnry^  was  deded,  and  from  tlie 
jodgment  entued  «n  the  verdict  the  defend- 
ant appealed, 

R.  J.  MacBride,  for  asfpeUaat  James 
0*NdIl,  ita  resjKmdent 

PINNBT,  J.,  {after  stating  the  facts.)  1. 
The  drcnlt  court  projierly  ruled  that  the  evi* 
dence  established  the  line  surveyed  by  Stack.- 
well  as  the  true  line  between  Hie  parties. 
The  only  objection  urged  Is  ttiat  there  was 
evidence  before  the  Jniy  of  what  Is  called 
the  "Beddan  Survey,"  whldi  was  materially 
difFerent  from  the  line  as  determined  by 
StockwelL  All  the  evidence  concerning  the 
Red  dan  survey  was  hearsay,  and  it  does  not 
appear  that  any  record  or  plat  was  made  of 
It,  and  he  was  not  called  to  prove  It*  or  to 
show  how  or  In  what  manner  he  determined, 
if  at  all,  the  center  of  the  section.  He  did 
not  make  any  survey  of  the  line  in  dispute, 
nor  does  It  appear  that  he  made  a  survey  of 
any  tract  In  the  section,  but  whatever  he  did 
was  In  relation  to  surveying  a  road  for  the 
town. 

2.  It  Is  contended  that  the  court  erred  tn 
refusing  to  direct  a  verdict  for  the  defend- 
ant—First, on  the  ground  that  the  undisputed 
evidence  showed  that  the  defendant  had  held 
continuous  and  adverse  prasesslon  of  the 
premises  mider  claim  of  title  for  more  than 
20  years  before  the  commencement  of  the 
action;  and,  second,  thnt  It  cnnchisWely  ap- 
peared that  the  boundary  Hne  In  question  had 
been  settled  by  acquiescence  more  than  15 
years  before  the  action  was  brought  What 
constitutes  adverse  possession  Is  for  the  court 
to  determine,  but  the  facts  which  establish  it 
are  for  the  jury,  and  the  question  of  the  char- 
acter of  the  possession  la  generally  submit- 
ted to  them.  Gross  v.  Welwood,  90  N.  T. 
638.  It  was  for  the  jury  to  say  wliat  was 
the  real  character  of  the  defendant's  pos- 
session of  the  strip  in  dispute,  and  whether  it 
was  taken  and  maintained  with  an  Intention 
by  the  defendant  to  oust  the  true  owner,— 
whether  It  was  adverse  to  falm  In  fact.  To 
constitute  adverse  possession  there  must  be 
the  fact  of  possession  and  the  hostile  inten- 
tion,—the  Intention  to  usurp  possession;  and, 
if  there  be  possession  of  land  by  one  not  the 
true  owner,  the  presumption  of  law  Is  that 
such  possession  is  in  accord  or  amity  with, 
and  In  subservience  to,  the  true  title  and 
legal  possession  of  the  owner.  Dh^  v.  Beu- 
scher,  (Wis.)  53  N.  W.  Rep.  554;  Schwall- 
back  V.  Railway  Co.,  69  Wis.  298.  34  N.  W. 
Rep.  128;  Hacker  v.  Horlemus,  74  Wis.  21. 
41  N.  W.  Rep.  965;  Harvey  v.  Tyler,  2  WalL 
349.  The  whole  inquiry  Is  reduced  to  the 
fact  of  entering,  and  the  intention  to  usurp 
possession.  Prol)St  v.  Trustees.  129  U.  S.  191, 
192,  g  Sup.  Ct  Rep.  263.  Permissive  posses- 
sion is  never  a  basis  for  the  statute  of  limita- 
tions, and  ths  ndo  la  tliat  evidence  of  adverse 


possession  must  l>e  strictly  eonstmed.  and 
every  presumption  is  in  fiivor  of  tbe  true 
owner,  and  that  the  defendant  entered  un- 
der his  conveyance,  and  that  his  possesdon 
is  only  coextensive  with  Ids  title,  and  re- 
stricted to  the  premises  granted  by  it  Syd- 
nor  V.  Palmer,  29  Wia  2K;  Onerea  t. 
Dievee,  68  Wis.  317,  31  N.  W.  Rnp.  014; 
Fairfield  v.  Barrette,  73  Wis.  468,  41  N.  W. 
Rep.  624.  The  instructions  of  the  dmdt  court 
on  the  question  of  adverse  possession  were  as 
fftvorable  to  liie  defendant  as  the  law  would 
Justify,  and  the  Jury  were  properly  Instructed 
that,  "whether  the  defendants  possession 
was  adverse  depended  upon  the  quo  snlmo 
with  which  he  entered  upon  the  land;  wheth- 
er it  was  to  hold  It  advosely.  or  whether  it 
was  merely  tentative  or  provisional,  depend- 
ing upon  where  the  true  line  should  be  after- 
wards ascertained  to  be."  Whether  the  en- 
try of  defendant,  and  his  continued  posses- 
sion, were  an  ouster  of  tbe  plaintiff  and  his 
grantor,  or  were  merely  in  subordination  to 
the  plalntilf,  or  permissive,  was  a  question  of 
fact  for  the  Jury.  Hacker  v.  Hoilemus,  74 
Wla  25,  41  N.  W.  Rep.  965.  It  is  to  be  re- 
membered ttiat  the  facts  relied  on  by  the  de- 
fendant to  make  out  an  adverse  possession 
are  in  a  great  degree  equivocal,  owing  to  the 
condition  of  the  country,  and  the  entire  want 
of  any  information  In  relation  to  the  loca- 
tion of  the  center  of  section  10,  and  of  the 
true  Une  between  the  tracts  in  question;  and 
there  is  no  claim  of  any  knowledge  until  the 
survey  of  the  road  by  Red  dan,  which  was 
much  less  thsn  20  years  before  this  action 
was  commenced;  and  there  is  an  entire  ab- 
sence of  testimony  tending  to  show  tliat  the 
defendant's  possession  of  the  strip  was  in 
fact  adverse  to  Brown,  the  plaintiff's  grantor, 
who  conveyed  to  the  latter  about  10  years  be- 
fore the  Btiit  There  was  testimony  also  that 
the  plaintiff  and  defendant  had  often  talked 
of  having  a  survey  made,  to  ascertain 
where  the  line  was;  but  this  was  denied  by 
the  defendant  Such  survey  was  In  fact  made 
in  1889,  and  it  appears  to  have  proceeded 
npon  unquestioned  data,  and  the  defendant 
acquiesced  in  it  so  far  as  to  build  10  rods  of 
fence  on  the  north  part  of  the  line  at  a  point 
where  his  cultivation  of  the  strip  on  plaintiff's 
land  was  widest  and  he  suffered  the  plain- 
tiff, without  objection,  so  far  as  appears,  to 
build  a  new  fence  for  40  rods  on  the  south 
end  of  tbe  line  established  by  the  survey. 
But  for  the  irritation  and  temper  growing 
out  of  a  petty  suit  at>out  some  grass  cut  on 
this  strip  in  the  summer  of  1890,  it  Is  possible, 
and  perhaps  probable,  the  surveyed  line 
would  have  been  acquiesced  in  as  final. 
While  it  is  true  that  If  the  defendant  had  ac- 
quired title  to  the  strip  In  question  by  adverse 
possession  prior  to  tbe  survey  in  1889,  he 
would  not  have  lost  It  by  any  of  his  subse- 
quent parol  declarations  or  acts,  yet  tils  acta 
In  conforming  to  or  acquiescing  hi  tlmt  sur- 
vey were  competent  evidence  upon  tbe  Intent 
with  which  he  Uud  occuplod,  and  as  tending  to 
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sbow  that  his  poasesslon  bad  been  provldoiia] 
or  permlsslTe,  and  not  adverse.  Tbe  Jury,  In 
view  of  all  the  facts  and  circumstances,  might 
well  aaj  that  the  old  fence  was  not  Intended 
as  a  permanent  bomidary,  bnt  was  bollt  and 
maintained  as  a  matter  of  convenience  until 
the  trae  line  should  be  ascertained,  and  that 
the  defendant's  possession  of  the  Htilp  In 
question  bad  not  been  adverse  for  20  years 
Defore  the  suit  was  commenced.  WbDe  pos- 
sesion, occupation,  and  Improvements  for 
several  years,  with  the  knowledge  of  the  tme 
owner,  may  be  prima  fade  evidence  of  ad- 
verse possesion,  yet  they  are  not  conclusive, 
nnd  may  be  aplalned  and  rebutted  by  proof 
of  facts  showing  that  the  possesion  was  not 
In  fact  adverse,  (Worcester  v.  Lord,  56  Me. 
265;  Dow  T.  McKenney,  64  Me.  138;  Lamb 
V.  Ooe,  Vi  Wend.  6^;)  that  It  was  permissive 
or  provWonal,  and  without  the  Intention  In 
fact  of  claiming  or  acquiring  title.  There 
Is  no  room  for  contendli^  that  there  was  any 
express  agreement  between  the  parties  where- 
by the  old  rail  fence  was  built  for  and  was 
to  be  a  boundary  between  the  estates.  The 
most  that  can  folrly  be  claimed  Is  that  what 
occarred  In  view  of  the  lapse  of  time  t^ded 
to  show  as  an  Inference  Oiat  there  was  such 
agreement,  and  tbat  the  fence  had  become  a 
settled  boimdary  by  acquiescence.  This  ques- 
tion, like  that  of  adverse  possession,  was  one 
of  fact  fk)r  the  Jury,  and  It  was  left  to  them 
under  Instructions  free  from  objection.  The 
verdict  of  the  jury  Is  supported  by  the  evi- 
dence. There  Is  no  preponderance  of  evidence 
against  It,  and  the  motion  for  a  new  trial  was 
properly  denied. 

3.  It  Is  objected  that  the  description  of  the 
land  In  the  complaint  Ls  fatally  uncei'tnln  and 
defective.  The  description  that  It  Is  "all  of 
the  described  forty  l>'lDg  west  of  the  east  line 
thereof,  and  enst  of  a  fence  fi*om  two  to  five 
rods  west  of  the  true  enst  Une,  and  which 
fence  runs  north  and  south,"  Is  sufficient  It 
te  sufficient  If,  by  the  aid  of  a  competent  stuv 
veyor,  and  persons  knowing  the  monuments 
or  objects  mentioned  as  boundaries,  the  lands 
can  be  found;  and  this  is  In  accordance  with 
Orton  V.  Noonan,  18  Wis.  447.  It  follows  that 
the  Judgment  of  the  circuit  court  must  be 
afflrmed.  Hie  judgment  of  the  drcolt  ooort 
la  affirmed. 


DADB  V.  SPALDING  et  al. 
(Supreme  Court  of  Minoesota.    Jan.  20,  1893.) 
Cdattel  Uortgaoe— UsL'Rr — Evidbnce. 
BMdence  hdd  sufficient  to  justify  a  ver- 
dict that  a  certain  transaction  was  usurious. 
(SyllaboB  hj  the  CourtJ 

Appeal  from  district  court,  Grow  Wing 
connty;  Holland,  Judge. 

Trespass  by  Joseph  Dade  against  Henry 
Spalding  and  D.  M.  Gtmn  for  taking  and  car- 
rji^  away  eertatn  personal  property  of  plain- 
tiff. There  was  judgment  for  plain tlfC,  and 
detendants  appeal.  Affirmed. 


The  facts  to  the  case  are  that  A.  L.  Hoff- 
man loFned  plaintur  f6S,  and  took  his  note 
for  ¥75,  on  60  days,  with  Interest  at  10  per 
oent,  secured  by  a  chattel  mortgage  of  tbe 
property  described  In  the  complaint  Hoff- 
man made  tbe  note  and  mortgage  to  run  In 
favor  of  one  B.  B.  Webster.  On  the  maturity 
of  the  note,  and  to  secure  an  extension  of 
same,  plaintiff  signed  an  agreement.  In  print- 
ed form,  reciting  that  he  had  employed  Hoft- 
man  to  procure  an  extension  of  tbe  note  for 
90  days,  subject  to  termination  at  any  time 
before  the  expiration  of  said  period  on  the  oc- 
currence of  any  of  the  conditions  for  collect- 
ing said  note  In  advance,  as  provided  In  pa- 
pers heretofore  signed  by  him  In  that  behalf, 
and  agreeing  to  pay  Hoffman  flO  for  his  serv- 
ices. Plaintiff  continued  to  sign  slmUar 
agreements,  differing  only  In  the  amount  of 
services  to  be  paid,  and  the  period  of  exten- 
sion, for  over  a  year,  during  which  time  he 
had  paid  Hoffman  about  94S>  all  of  which  he 
retained,  except  the  Interest  on  the  note, 
which,  as  he  alleges,  was  sent  to  Webster,  for 
whom  he  claimed  to  be  acting  as  agent  Fi- 
nally, the  note  being  overdue  and  unpaid,  a 
demand  was  made  for  the  mortgaged  proper- 
ty, and  refused,  and  replevin  was  brought  In 
the  name  of  Webster,  to  recover  it  Defend- 
ants, as  sheriff  and  deputy  sheriff,  served  Uie 
writ  and  took  the  property.;  and  plaintiff 
brought  the  present  action  against  them.  De- 
fendants pleaded  the  default  In  the  chattel 
mortgage  and  note  to  Webster,  tbe  replevin 
writ,  and  their  taking  under  It  Plaintiff  re- 
pUed  that  the  note  and  mortgage  were  Hoff- 
man's, and  were  usurious.  On  the  trial  Hoff- 
man produced  the  agreements  signed  by 
plaintiff,  and  testified  that  he  was  acting  as 
the  agent  of  Webster,  and  that  the  money 
loaned  was  Webster's,  and  not  his  own. 
Plaintiff  testified  that  he  had  nothing  to  do 
with  Webster,  did  all  the  business  with  Hoff- 
man, and  that  the  pretended  agency  was  a 
cover  for  the  usurious  transaction.  Webster 
was  not  present  at  the  triaL 

McCIenhan  &  Mantor,  Cor  iqipdlanta  Tme 
&  Wetberby.  for  respondents. 

MITCHELL,  J.  The  otdy  question  on  this 
appeal  ia  whether  the  evidence  was  sufficient 
to  justify  tbe  jury  in  finding  that  tbe  mort- 
gage nnder  which  defendants  claimed  the 
possession  of  the  personal  property  tn  contro- 
versy was  usurious  and  void.  The  theory  of 
the  plaintiff  was  that  Hoffman,  the  pre- 
tended agent  of  Webster,  the  nominal  mort- 
gngee,  was  himself  the  real  principal  In  the 
transaction,  and  that  his  alleged  agency  was 
a  mere  subterfuge  to  evade  the  statute.  The 
formalities  and  contrivances  resorted  to  to 
clothe  the  transaction  on  Hoflbnsn's  part  with 
the  appearance  of  that  of  an  agent  were  so 
unusmil,  and  yet  so  transparent  as  to  folly 
warrant  the  jtiry  In  concluding  that  he,  and 
not  WebstM',  who  never  aace  appeared,  either 
in  the  tmnaactlon  or  on  the  trial,  was  ths 
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real  prlndpaL  If  transparent  oontrlranoes  of 
tbls  Bort,  to  evade  tbe  statute,  ehonld  prore 
effeotnal,  flu  administration  of  fba  law  would 
fhB  Into  deserred  dlarepnto.  We  never  met 
wltlx  a  case  where  the  maxim  that  "unusual 
(dansoB  always  exoita  suspkdan"  was  more 
appUcaUflb.  Judgment  affirmed. 


WIIiLVBRDINO-  OFFINBBR  et  ftl. 
(Sa{»reme  Gnirt  of  Iowa.  Jan.  81,  1888.) 

lllCHA.Nica*  LiKNS — Contract  bt  Oite  in  Poasas- 
UOH — Fbrsokal  Liability  or  Owmbr. 
Plaintiff  sovght  to  estiUiUih  a  nwcfaan- 
lo**  liau  for  lumber  used  In  omatmctlns  an  ad- 
dition to  a  house  bouffbt  by  defendant  for  use 
of  her  parents.  The  lumber  was  fumiabed  on 
tike  repreeeotation  of  defendant's  father  that 
the  pr<H)erty  belosged  to  blm.  Defendant  and 
her  mother  at  first  oi^sed  the  addition  to  the 
house,  but  subeequentlf  acquiesced,  and  al- 
lowed the  eonstruetlon  to  proceed  without  ob- 
iection.  Defltndaat  testified  that  her  parents 
bad  anthoritr  to  do  with  the  property  anrtblos 
she  could  have  done.  The  lumber  was  uot 
furnished  on  the  credit  of  the  father,  who  had 
Bothins,  but  iu  r^iance  ou  the  property.  The 
mother  was  defendant's  avent  in  parchasiuc 
the  property.  Hddf  that  pbiutiff  was  entitled 
to  a  decree  estabhshiuff  nls  Hen  against  the 
Iiroperty,  but  not,  however,  t»  a  petsoniU  juSg- 
■wot  aji^inat  defendaot. 

Appeal  from  district  court,  Shelby  county; 
Walter  L  Smith,  Judge. 

Action  In  equity  to  recover  the  value  of 
building  materlala  sold,  and  to  establish  and 
enforce  a  meduudc's  lien.  There  was  a  hear- 
tDg  on  the  merits,  which  resulted  in  a  decree 
hi  favor  of  plaintiff  as  against  defendant 
F.  M.  Offineer,  and  against  the  plaintiff  and 
tn  favor  of  defendant  B.  E.  Oflbiew.  The 
pkilnttff  appeals. 

Ben],  I.  Salinger,  for  appellant. 

BOBINSON,  O.  J.  In  October,  1889,  the 
defendant  B.  E.  Offineer  purchased  lot  num- 
bered 1  In  block  numbered  7  In  Barling.  At 
that  time  abe  was  in  Manning,  and  the  busi- 
ness was  transacted  on  ner  part  by  her 
mother,  with  the  assistance  of  her  fniher, 
the  defeaidant  F.  M.  Offineer.  About  the 
Ist  of  the  next  December  the  father  pur- 
dmsed  at  plaintiff  lumber  and  other  building 
materials  to  the  amount  of  $345.32,  which 
were  used  In  constructing  an  addition  to 
the  building  which  then  stood  upon  the  lot 
A  statement  and  claim  tor  a  mechanic's  lien 
as  against  the  father  was  duly  filed,  but  aft- 
erwards^ learning  that  the  daughter  owned 
the  lot,  a  similar  statement  and  claim 
against  her  was  filed.  The  petition  alleges 
that  when  the  materials  were  purchased  the 
father  represeuted  that  he  owned  the  prop- 
erty,  and  that  the  materials  were  famished 
to  him  in  good  faith,  his  represeaitatlon  being 
relied  on  as  true;  tliat  the  dau^ter  and 
her  agent,  the  mother,  Imew  that  the  mate- 
rials were  furnished  by  plamtlfl  In  good  faith 
for  the  Improvement  of  her  lot;  that  her  fa- 
ttier bad  no  means  with  which  to  pay  for  the 


matttlala  bo  fnmlshedi  and  that  tlie  dan^ 
ter,  with  knowledge  of  all  these  facta,  mad* 
no  objection  to  plaintiff  on  account  of  the 
Improvement  vt  her  pn^rty,  and  tibat  aha 
is  now  estopped  to  deny  responsibility  there- 
for to  plalgtlg.  The  answer  of  the  father 
admits  that  he  made  the  purchase  alleged  in 
the  petition.  The  answer  of  the  danghter 
denies  all  liability  on  her  part  for  the  mate- 
rials in  queatioa  The  district  court  dis- 
missed the  petition  as  against  the  daughter, 
and  rendered  Judgment  against  the  father 
for  the  amount  of  plointlfrs  claim. 

The  evidence  shows  that  the  lot  and  house 
thereon  were  pnndiaaed  at  the  Instance  and 
for  the  use  ot  the  father  and  mother.  The 
mother  was  authorized  by  the  daughter  to 
selett  and  pnrchaae  a  K^ace  for  the  latter, 
and  do  so  before  she  saw  it  She  teatUea 
that  her  father  and  mother  had  a  right  to 
do  with  the  property  anything  she  could 
have  done.  The  mother  and  daughter  at  first 
opposed  the  building  of  the  addltkm,  which 
was  designed  for  use  as  a  ball,  but  appear  to 
have  withdrawn  opposition  to  IL  The 
motha  states  that  she  "bad  to  give  up.'*  The 
mother  and  daughter  were  present  when  the 
materials  were  furnished,  and  while  the  ad- 
dition was  being  constructed,  but  made  no 
obJectkHi  to  anything  that  was  don&  The 
addition  haa  added  $300  or  more  to  tb»  value 
of  the  lot  "nie  father  managed  the  proper^ 
ty,  and  at  bis  Instance  the  daughter  procured 
a  policgr  of  Insurance  <ui  the  building  to  se- 
cure the  claim  of  plaintiff.  She  says  she 
does  not  call  the  addition  her  property.  It 
further  appears  that  plaintiff  did  not  sell 
the  materials  iq>on  the  credit  of  the  father, 
but  relied  upon  the  property  as  security. 
We  are  of  the  opinion  that  the  facts  proven 
show  that  the  father  had  such  on  interest 
in  the  property,  and  such  power  to  deal  with 
It  as  authorized  liim  to  contract  for  the  ad- 
dition, and  make  the  property  liable  for  it 
Certainly  tibat  would  Imve  oeen  within  the 
power  of  the  daughter.  She  not  only  says 
that  her  father  bad  the  right  to  do  with  her 
property  anything  wliich  she  could  have 
done,  but  she  knew  that  building  materials 
were  furnished  for  the  improvement  and 
witnessed  its  construction,  without  making 
any  sign  of  disapproval  to  the  plaintiff,  al- 
though she  was  chargeable  with  knowledge 
of  the  fact  that  he  relied  upon  the  entire 
property  as  security  for  the  i)ayment  of  the 
price  of  the  materials  he  fiunlshed.  She 
knew  that  she  had  given  to  h^  father 
power  to  use  and  control  the  property  as 
though  it  were  his  own,  and  that  plaintiff 
had  reason  to  believe  that  he  had  a  right  to 
so  contract  as  to  make  the  property  Uable 
for  the  materials  In  question.  If  ^e  desired 
to  revoke  that  power  It  wns  her  duty  to  do  so 
before  the  plaintiff  had  executed  the  agree- 
ment on  his  part  She  is  now  bound  by  the 
act  of  her  father,  autiiorized  and  acijideBced 
In  by  herself.  See  Miller  v.  HolUngsworth, 
86  Iowa,  163;  Frank  r.  HoUands^  81  Iowa, 
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160,  46  N.  W.  Rep.  97»;  Bfltabtoek  r.  RHey, 
81  Iowa,  4S0,  46  N.  W.  Rep.  10T2.  But  ttte 
daughter  dM  not  dottae  ber  fnflier  wiOi  the 
power  to  contract  In  her  name,  nor  to  bind 
her  penonall^  (or  HiaterialB  which  he  pro- 
cnred,  and  there  Is  no  p^nona]  UaUMty  on 
her  part  for  them.  The  irfalntlff  is  Atitled 
to  a  decree  eetabUafatn?  and  foredoahig  hla 
Hen  agafaut  the  lot  hi  qnestloii,  Indoding  the 
bnildings  thereon,  bat  not  to  a  personal  Judg" 
ment  against  the  danghter.  AlHtongh  an  ap- 
peal was  taken  from  the  entire  decree,  no 
objection  la  made  to  so  nm<^  of  It  as  Is 
against  the  fatter.  A  decree  wfll  be  entered 
hi  this  com-t  In  harmony  wllh  tbls  opinion, 
or  the  plaintiff  may.  at  his  option,  hare  the 
canae  remanded  for  BOdt  a  decrea  tai  the  dis- 
trict eovrt  Reversed. 


NORTH  STAR    BOOT  &  SHOE  Ca  T. 

STEBBINS  et  aL 
(Supreme  Conrt  of  South   Dakota.  Feb.  8» 

1803.) 

FuAnixo  AKD  I^ooF— Vakiancb— I:naRB8T— 

POWEH5  OP  PAKTTfRR. 

1.  When  a  party  allegea  that  l3iere  la  a 
vailance  between  the  allegations  of  a  pleadhis 
and  the  proof.  It  will  be  deemed  imeoateilai, 
and  is  to  be  disregarded  unless  the  adversa 
par^  has  been  aetnaUr  misled  to  his  prejudice 
by  sBdi  rsrianoe.  That  fact  most  be  proved 
to  the  satisfaction  of  the  court,  sod  in  what 
reapect  ha  has  bees  misled.  Section  4934, 
Comp.  Laws. 

2.  loteieet  upon  &  balance  of  an  account 
cannot  be  osnsraered  as  a  material  variance, 
even  when  it  is  not  alleged  as  a  part  of  the 
complaint,  nor  can  the  defendant  be  prejudiced 
or  nUsled  in  snch  an  acti<Hi,  becaose  tne  statute 
specifically  gives  to  all  parties  the  right  to  the 

'  iutereMt  on  sMKtey  Improperly  withheld  frMa 
paj'meut. 

3.  A  partner  cannot  bind  the  firm  of  which 
he  Is  a  membor,  ontslde  of  the  seme  of  the  botf- 
neas  of  the  firm,  but  may  himself  Decome  llahls. 

(Syllabos  by  the  Oonrt) 

Oa  rdiearing. 

For  former  report,  see  48  N.  W.  R^.  888. 

BENNETT,  P.  J.  TWs  canse  was  or\g\- 
nally  heard  at  October  term,  1890,  and  an 
opinion  was  rendered  May  28,  1891,  which 
Is  reported  in  48  N.  W.  Rep.  883.  A  peti- 
tion for  a  rehearing  was  granted  at  the  Aprtl 
term,  1882.  The  gromid  upon  which  the  re- 
hearing is  based  Is:  "If  Fox,  one  of  the  part- 
ners, had  no  authority  to  bind  the  partner- 
rtilp,  conid  he  escape  individual  liability  un- 
der the  facts  as  disclosed  by  the  evidence?" 
An  examination  of  the  opinion  shows  that 
no  conMdentlon  was  given  this  proposition, 
althoagh  It  was  raised  by  the  appellants. 
But  the  theory  of  the  optnton  rests,  and  the 
decirion  Is  based,  upon  the  want  of  authority 
of  a  cashier  of  a  banking  instltntion,  or  a 
partner  in  a  general  partnership,  to  bind  the 
bank  or  partnership  in  transactions  arising 
ontfrtde  of  the  general  scope  and  business 
design  of  the  bank  or  partnersldp.  This  ac- 
tion was  bronght  against  the  flim  ot  Steb- 
v^K.w.no.7— 88 


bins,  Mnnd  St  Pox,  which  partner^p  was  a 
general  one,  and  formed  for  the  purpose  of 
carrying  on  the  general  btnAnees  of  banking, 
in  variooB  places.  Hie  complaint  aDeges 
tkat  the  plaintiff  sold  a  eertaln  bill  of  boots 
and  riHies  to  this  banking  firm,  the  sale  b^ng 
effected  tlkrongh  the  caidkler  of  ttie  firm, 
without  the  knowledge,  consent,  or  ratlflca- 
ttm  of  the  members  of  the  firm.  We  held 
that  the  purchase  of  boots  and  dtoes  as  mer- 
dHndlse  was  not  a  transaction  whlcii  legltl- 
ratitely  belonged  to  the  burtness  of  banking, 
and  that  any  such  transaction  made  by  a 
cashier  would  not  bind  Ihe  banking  firm,  nor 
coHld  they  be  hc4d  liable  for  the  value  of  the 
floods  so  sold.  Upon  this  proposition  the  ap- 
pellants do  not  seriously  disagree  with  the 
court,  bvt  they  strennonsly  conteaid  that  by 
his  own  acts  and  words  Mr.  Fox,  one  of  the 
partners,  was  made  Indlvldnally  liable,  and 
ttmt  under  the  erldence  adduced  the  question 
riioald  have  been  submitted  to  the  Jury  under 
proper  histructloDS.  The  respondents  con- 
tend that  Fox  Is  not  liable  Individually— 
First,  because  the  complaint  alleges  a  con- 
tract for  purchase,  and  the  proofs  show  a 
contract  for  Interest  only;  and,  secondly, 
because  the  individual  liability,  If  any,  of  the 
partner  in  question,  would  be  for  a  breach 
of  an  implied  warranty  upon  his  part  that 
be  was  authorized  to  btud  the  firm,  and  not 
upon  the  contract  of  sale  unsuccessfully  at- 
tempted to  be  made  by  him,  and  set  up  In 
the  complaint 

As  to  the  first  point  contended  fbr  by  re* 
sDoadents.— that  of  vatlance  between  the  al- 
legations of  the  complaint  and  the  proof,— 
we  would  say  a  variance  at  common  law  was 
as  fatal  to  the  party  on  whom  the  proof  de- 
volved as  a  total  faRnre  of  evidence.  The 
English  courts  formerly  were  exceedingly 
technical  upon  the  subject  ot  variance.  But 
the  practice  In  later  years,  voder  the  liber- 
olbdng  ideas  of  modem  times,  has  changed 
this,  and  now  those  courts  are  exceedingly 
liberal  In  this  respect,  and  amendments  are 
allowed  to  be  made  to  the  pleadings  at  all 
ttmes  during  the  trial,  to  conform  to  the 
proof,  and,  if  objection  is  not  made  upon 
tWs  ground  at  the  prt^r  time.  It  Is  couirid- 
ered  waived.  Steph.  PI.  85,  86.  To  obvi- 
ate the  strictness  of  the  old  common  law, . 
the  Oode  provides  that  no  variance  between 
the  allegations  In  the  pleading  and  the  proof 
Is  to  be  deemed  material  unless  It  shall  have 
actually  misled  the  adverse  party,  to  his 
in^Jadlce,  In  maintaining  his  action  or  de- 
fMise  on  Its  merits.  Whenever  It  is  alleged 
that  a  party  has  been  misled,  that  fact  must 
be  proved  to  the  satisfaction  of  the  court; 
and  It  must  also  be  shown  In  what  respect  he 
has  been  misled;  and  Htweupon  Oie  court 
may  order  the  pleading  to  be  amended  upon 
aruA  terms  as  may  be  Just  Whenever  the 
TOrtance  is  not  material  the  court  may  direct 
the  fact  to  be  found  according  to  the  evidmce, 
and  mav  order  an  Immediate  amendment  to 
the  pleading.  Oomp.  Laws,  H  49S4,  4&SS; 
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Brace  t.  DobK  (S.  D.)  53  N.  W.  Rep.  8B»; 
Owoi  PbllUps,  78  Ind.  284;  Iiuuniice  Go. 
T.  Hinealey,  75  bid.  1.  Several  statea  bave 
■Imllar  provisions  in  their  statu  tea,  and  the 
courts  of  those  states  have  constmed  them. 
A  reference  to  some  of  these  dedaions  mnj 
not  be  niq>rofltabla  It  will  be  saffident  If 
the  substance  of  the  issue  is  proved.  The 
plain tiflf  need  not  prove  Us  cause  of  actfon 
literally,  and  it  \rill  be  snffldent  If  the  proof 
establishes  a  cause  of  actlw  within  tibe  com- 
plaint. Hoore  T.  Lake  Oo.»  68  N.  H.  254. 
Wlien  It  is  claimed  that  the  variance  Is  ma- 
terial, It  mnst  be  made  to  appear  that  It  was 
such  as  to  surprise  or  mislead  the  adverse 
party,  and  the  burden  of  proof  is  upon  Ihe 
party  claiming  to  have  been  misled.  OatUn 
T.  Qunter,  11  N.  Y.  868;  Sir  r.  Porter,  SB  Ma 
IRS;  Meyer  r.  Obambers,  68  Mo.  626;  Bank  t. 
WlUs,  79  Mo.  275;  Dodd  r.  Denny.  6  Or.  U6. 
In  some  cases  It  mi^  appear  np<»i  the  fkce 
of  the  pleadings  themselves  that  the  TOrianoe 
Is  material,  but  In  many  cases  the  matter  is 
to  be  determined  hy  proof  aliunde,  as  to 
whether  the  party  has  been  misled  to  his 
prejudice.  Gatlln  t.  Gnnter,  11  N.  T.  868: 
Sharp  T.  Mayor.  et&,  40  Barb.  270.  Objectttms 
on  the  ground  of  rarlance  must  be  takm  at 
the  tlm^  or  they  will  be  waived.  Speer  v. 
Bishop,  24  Ohio  St  fi88;  Slbila  v.  Bahney. 
84.  Ohio  St  389;  Nelscai  v.  Thompson,  23 
Minn.  60ft;  Singer  v.  Given.  61  Iowa,  93,  15 
N.  W.  Bep.  858;  Tyng  v.  Warehouse  Oo..  68 
N.  T.  308;  Ohamblee  v.  MdEenzle,  31  Ark. 
155;  Bell  T.  Knowlee,  45  CaL  103.  A  vari- 
ance which  Is  not  material,  and  has  not  mis- 
led the  adverse  party  to  his  prpjudiee,  is  to 
be  disregarded.  Plate  v.  Vega.  31  CaL  3S3; 
Began  v.  O'Bellly,  82  Oal.  11;  Hauck  v.  Craig- 
head, 4  Hhn,  561;  Hedrick  v.  Osborne,  99 
Ind.  143. 

These  are  doubtless  sufficient  to  show 
the  adjudications  upon  this  section  In  re- 
lation to  the  question  of  variance  between 
the  proof  and  the  pleading.  Now  let  us  ap- 
ply them  to  the  case  at  bar. 

Tbe  reaiKmdents  contend  that  the  theory  of 
the  ccHuplalnt  la  ttut  It  la  a  oaoae  <tf  action 
based  upon  a  balance  of  an  account  for 
goods,  wares,  and  merchandise  as  alleged  In 
the  c<HnpIaint,  while  the  proofs  diow  that 
the  entire  balance  sued  for  conedists  of  in- 
traest  only;  conaequently  the  variance  Is  ma- 
terial, and  to  his  surprise^  and  mMeeding. 
The  queatiim  ot  Intwest  on  an  account  la  in- 
cidental to  1^  and  would  be  a  (tart  of  It  if  It 
arose  from  the  contract  of  the  parties,  or 
they  were  entitled  to  It  under  statutory  reg- 
ulations; or  If  It  arose  as  an  element  of  the 
measure  ot  damages  tor  tiie  breach  of  the 
oldlgation.  The  detrlmoit  caused  by  tlie 
breach  of  an  obligation  to  pay  money  only 
is  de«aed  to  be  the  amount  due  by  the  terms 
of  the  obligation,  with  Intnest  thereon. 
Comp.  Laws,  I  4582.  Interest  Is  the  only 
comi>ensation  allowed  a  party  who  has  been 
delayed  to  the  payment  of  money  yrhea  due 
from  another.   The  actual  loss  occasioned 


may  be  much  greater  than  the  Interest  bat 
the  otHisequeoces  beyond  that  the  law  doea 
not  Inquire  Into.  Sedg.  Dam.  8.  It  would.  In- 
deed, often  be  ImpossihlB  to  determine  the 
actual  damages  resulting  ftom  the  detention 
of  numey.  Ihepartyoititiedtolt  maylnocm- 
sequenoe  have  been  compelled  to  borrow  on 
ruinous  rates  ot  interest;  he  may  have  be- 
come embarrassed  In  his  business  opera- 
tions, ruined  In  credit,  and  perhaps  drawn 
into  ins(dveiicty;  bat  of  these  posstble  conse- 
quences the  courts  cannot  take  notice.  Hey- 
man  v.  Landers.  12  CaL  111;  LaUy  v.  Wise, 
28  CaL  643.  In  this  state  the  statute  pro- 
vides that  interest  shall  be  the  measure  of 
the  damages  resulting  from  the  detention  of 
money,  and  It  becomes  an  essential  factor  in 
determining  the  rifi^ts  of  itartleB  In  aU  causes 
of  action  grounded  upon  ];»aym«it  of  money. 
As  such.  It  cannot  be  a  material  variance, 
even  whoi  It  Is  not  alleged  as  a  part  of  the 
complaint  &or  can  the  defendant  be  neces- 
saiily  prejudiced  or  misled  In  such  an  ac- 
tion, because  the  statute  qredflcaliy  gives  to 
all  parties  the  right  to  the  Interest  on  money 
Improperly  withheld  from  payment  By  ref- 
erence to  the  complaint  It  wtll  be  seen  that 
this  action  Is  tor  a  balance  due  upon  gooda, 
wares,  and  merchandise  sold  and  received. 
The  balance  may  be  made  up  from  the  in- 
terest due  for  the  nonpayment  of  the  numey 
when  each  bill  of  goods  sold  was  due,  as 
well  as  upon  the  stipulated  price  or  value  - of 
the  goods.  The  tenns  of  the  contract  may 
have  been  tiiat  oertata  clttcsos  oC  the  goods 
sold  should  have  been  paid  for  to  money  at 
the  end  of  SO  days,  and  of  other  lines  of 
goods  in  60  or  90  days,  or  six  months;  upon 
the  expiration  of  these  various  twms  the  ap- 
pellant was  entitled  to  this  money.  If  not  so 
paid,  tmder  the  provlslims  of  the  Code  above 
referred  to.  Interest  was  then  due.  As  Judge 
Davis  said,  In  the  case  of  Young  r.  Godbe, 
15  WaU.  665:  "If  a  debt  ought  to  be  paid 
at  a  particular  time^  and  tfe  is  not,  owing  to 
the  defaidt  of  the  debtor,  the  creditor  is  en- 
titied  to  Interest  from  that  time  by  way  at 
o(Xnpensation  for  the  delay  to  payment 
*  *  *  It  there  be  no  statute  (m  the  subject. 
Interest  will  be  allowed  by  way  of  damages 
for  unreasonaUy  wlthhcMing  payment  <tf  an 
overdue  account"  By  a  farther  referenoe  to 
the  abstract  it  will  be  seen  that  the  respcmd- 
ents  made  no  objection  to  the  variance  now 
complained  of.  Not  having  done  so  at  the 
proper  time,  it  must  be  considered  as 
waived. 

The  second  proposition  of  respondents  Is, 
can  a  partus  who  attonpts,  without  auttior- 
Ity,  to  bind  the  firm  upmi  an  account  tat 
goods  sold,  be  held  individually  liable  upon 
that  accoont  or  Is  his  Uaidllty  up<m  an  Im- 
plied warranty  of  his  aathori^?  In  other 
words,  does  the  cause  of  action  arise  upon 
the  sale  of  the  good^  or  dundd  tiw  cause  of 
action  be  based  upon  damages  resulting 
from  the  want  of  autiiOTity  to  bind  tbe  flrmT 
Upon  the  trial  ot  the  cause,  a  Mr.  Man» 
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ftdd^f^KiittlonwureBd.  Hewuttenles- 
man  of  the  plaintiff,  and  mM  the  goods  In 
contxoyeny.  In  hla  deposition  he  tesOfled  aa 
Adlom:  **Cluit  a  few  days  after  the  6tb,  Stli, 
and  llfh  days  of  Deoranber,  18S&.  and  before 
Borne  of  ibe  gooda  shipped,  Alvln  Fox, 
one  of  the  defendants,  called  myself  [Mans- 
field] and  Mr.  Sedall  Into  Ua  office,  in  Dead- 
mod,  and  objected  to  c<nitlnulng  longer  buy- 
ing gooda  trom  plaintiff  tor  the  purpose  of 
famishing  them  to  Sedall;  that  said  Fox  ad- 
mitted the  UabiUty  of  defendanta;  tliat  said 
Fox  admitted  the  liability  of  defendants  for 
die  goods  already  shipped  to  than  under  tbe 
'arrangement  hereinbefore  deecrtbed.  I  then 
told  said  Fox  that  I  had  Just  aent  In  a  new  or- 
der,  and,  If  he  did  not  care  to  continue  the  ao- 
connt  longer  with  plaintiff,  that  I  could  tele- 
graph tlusn  not  to  fill  the  order,  and  I  told  Urn 
the  order  amounted  to  something  like  twenty- 
fiTe  hundred  dollais.  I  also  told  said  Fox 
that  the  plaintiff  at  present  would  not  sell 
SedaU  goods,  but  that,  if  said  Sedall  jcontin- 
ued  to  do  well.  I  would  aak  plalntUt  to  open 
an  account  with  him.  After  acHne  further 
oonveraatlon,  said  Fox  told  me  not  to 
countermand  said  order  jxmt  sent  in.  but  to 
ship  the  same  to  defendants  under  the  same 
arrangement  aa  I  had  made  with  Clary,  and 
that  defendants  would  pay  for  said  goods." 
This  evidause  was  not  contradicted,  and  Is 
the  basis  of  the  alleged  liablUty  of  Fox.  At 
oommon  law.  when  an  action  was  brought 
upon  a  JotDt  contract  or  Joint  liability,  the 
goieral  rule  was  that  there  could  be  no  Judg- 
ment except  in  faror  of  or  against  all  the  de- 
fendants. The  exceptions  to  the  rule  were 
a  discharge  In  bankruptcy,  or  that  one  of  the 
defendants  was  incapable  of  binding  himself 
because  of  lunacy,  Infancy,  etc.  The  Code, 
however,  has  changed  the  common-law  role, 
nnd  authorizes  a  Judgment  agninst  such  ob- 
ligors w  contractors  as  have  t>een  sored 
with  summona.  Oomp.  Laws,  |  6096.  For  an 
aUe  oidnion  construing  this  section  a'nd 
other  sectlona  of  the  Compiled  Laws  of  Cal- 
ifornia, which  have  some  connection  with  It, 
and  which  are  verbatim  like  our  own,  we 
cite  the  case  of  Bowe  v.  Chandler,  1  Oal.  168. 
See,  also,  Lewis  v.  Olaikin,  18  CaL  40a 
The  condusian  of  the  Califwnla  supreme 
court  In  the  above  cases  la  that,  when  an  ac- 
tum la  bnm^t  against  two  or  more  persons 
Jointly,  Judgment  may  be  rendered  In  favor 
of  the  plaintiff  against  one  or  more  of  the 
defendants,  and  in  favor  of  one  or  more  of 
the  defendants  against  tbe  idatntUt  How- 
ever, this  ooncluBlMi  is  not  SMioudy  dis- 
puted by  the  respondents.  But  they  contend 
this  prlnci|ile  does  not  apply  to  individnal 
partnera  of  a  general  partaentalp.  Bates,  In 
bis  recent  woifc  oa  Partneraiilp,  aaya,  (section 
1094:)  "Whoi  several  persona  are  sued  as 
partners,  and  part  only  are  proved  to  be  lia- 
ble, or  authorized  the  cratract,  or  are  found 
to  be  partners,  It  Is  now  nearly  everywbne 
the  rule  that.  In  acOons  on  contract  as  well 
as  In  tort.  Judgment  may  be  rendered  agolnat 


them,  and  for  the  others."  Jn  ttie  ease  of 
Claflln  V.  Bntterly,  2  Abb.  Pr.  446,  while  ocn- 
struhig  sectkm  274  ct  the  New  York  Code,— 
which  is  verbatim  with  secticm  6096  of  our 
own,— which  provides  that  Judgment  may  be 
given  for'or  against  <me  or  more  at  several 
plaintlffa.  and  for  or  agalnat  one  or  more  of 
sevMal  d^endanta,  the  court  aaU:  *13ils  lan- 
guage la  broad  eniMigh  to  admit  of  a  Judg- 
ment being  recovered  against  one  or  t^-o 
persona  sued  as  partners,  and  of  a  Judgment 
bting  mdered  In  the  same  actt<m  agalnat 
the  ^alntlfla  In  fiivor  chP  tba  otiier  def  coid- 
ants.  The  oodlflecs,  In  the  note  to  tbla  seo> 
tlon.  and  wbldi  was  reported  with  It  to  the 
legishitare,  r^rred  to  tike  rules  In  actkmi  at 
law  above  stated,  and  suggested  that  this 
seotlon  waa  designed,  among  other  purposes^ 
to  abrogate  tiioae  mlea,  andallowa  Judgment 
to  be  taken  In  favor  of  the  plaintiffs  shown 
to  be  entitled  to  recovw.  and  against  the 
defendants  shown  to  be  liable.  The  legla- 
lature  passed  this  aecttoo,  with  this  avowal 
of  the  Intoit  with  which  It  waa  drawn  well 
known  to  it  It  Is  not  unreasooaUe  to  Infer 
that  they  passed  It  to  enaUe  that  Intent  to 
be  realised.  In  this  case,  although  the  con- 
tract on  Its  faoe  la  tiie  ocmtnot  of  a  Ann,  and 
although  all  the  memben  of  ttie  firm  ore 
prosecuted  as  being  the  parties  who  made  It, 
yet  the  pleading  and  proofs  show  that  in 
legal  effect  It  la  the  omtract  of  one  cft  the 
members  of  the  firm  only,  and  a  recovery  la 
had  accordingly."  To  the  same  effect  we 
dto  BmmakUl  ▼.  James.  11  N.  T.  204. 
This  action  was  on  a  note  made  In  the  co- 
partnership name  of  Ba^esum&Go.,  and  was 
brou^t  against  James  and  BUsa  Baglesum  aa 
being  the  persons  eumpodng  the  firm.  It 
appearing  that  only  me  of  Qiem  was  llaUe, 
Judgment  was  rendered  against  thla  partner, 
and  In  favor  of  tlie  other.  Sees  aim.  Miles 
V.  Von  Z}eyn,  (Minn.)  6  N.  W.  Bep.  417; 
Crews  T.  Tiifklnnd,  67  Ma  619;  Wig^  v. 
Lewis,  12  Ousfa.  486.  It  will  thus  be  seen  that 
while  the  liability  «f  partnera  la  Joint,  «1ien 
they  are  sued,  and  a  Judgmmt  tai  rendered, 
the  liability  becomes  several  agalnat  such  as 
have  been  served;  and  It  evidently  shows 
that  tiila  Intent  -waa  tai  view  when  the  lagla- 
latore  enacted  aeotioa  5096,  Comp.  Laws. 

But  respondents  furthw*  oontefid  that  this 
section  Is  controlled  and  Umited  by  section 
4901,  and  that  the  term  "several  defendants" 
In  that  section  refers  to  a  caae  of  aereral  Usr 
bility,— not  "Jomt  defendanta.**  Upon  this 
point  we  cannot  agree  with  oounBel,and  think 
the  reasoning  of  tiie  court  In  the  cases  above 
dted  is  owcluslve  upon  this  point.  If  there 
was  any  evidence  tendtug  to  hold  defendant 
Uable  in  this  action,  thok  tiie  court  erred  tat 
granting  the  motion  of  defendants'  counsel, 
and  taking  the  case  ^m  the  Jury.  To  de- 
termine this,  It  wlU  be  necessary  to  review 
the  testlmoay,  and  the  extract  tma  thedepo- 
sltlon  of  Manafleld  above  quoted.  yihSxh  waa 
not  altered  or  weakaied  tqr  dtber  croas«& 
amlnation,  or  the  testimony  of  other  wtt- 
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Beesea.  Tbts  tended  to  ^ow  that  he  was 
liable,  and  to  Oils  extent  tbe  court  below 
erred  In  directing  a  Terdict  tn  his  Caror;  and 
\biB  evidence  should  have  been  sabmltted  to 
the  Jury.  Admitting  the  fact  of  Fox's  Uabil- 
ttjr>  then  the  reflpondents  contend'  that  the 
court  ahonld  hare  directed  a  rerdlct  for  the 
defendants  Stebblns  and  Mund  idmply,  and 
glren  the  case  to  the  jury  as  to  the  ronaln- 
tag  defendant,  Fox,  and  that  a  failure  to  do 
this  Is  only  error  aa  to  Fox,  and  the  Jnd^ 
ment  should  be  rerersed  only  to  the  extrat  of 
allowing  a  new  trial  as  to  Fox's  UabUity.  We 
are  of  the  opinion  that  an  afflnuance  aa  to 
Stebblns  and  Mund,  and  a  rcTereal  and  new 
trial  as  to  Fox,  would,  in  view  of  the  nature 
of  the  pleadinits,  have  a  tendency  to  work 
aa  InJustloe  to  him.  The  defendant  Fox  was 
Joined  in  the  pleading  with  the  other  defend- 
ants^ and  the  case  having  been  treated  In 
the  oourt  below  upon  the  theory  of  the  joint 
UaUUty  of  all,  this  theory  may  upon  a  sepa- 
rate trial  be  changed,  and  the  defendants 
separately  answer,  and  the  facts  may  be 
more  fully  developed  upon  a  new  trial.  We 
shall  tor  the  error,  which  was  overlooked  In 
our  former  Investlgatlou,  reverse  the  Jod^ 
ment,  and  order  a  new  trial  as  to  bH  toe  de- 
fendants. All  the  judges  oonour. 


BAILET  T.  OHIOAQO,  M.  ft  ST.  P.  RT.  GO. 
(Supreme  Court  of  South  Dakota.    Fek  8, 

1808.) 

Trespass  —  DeaTROTtNO  Orcwiko  Trees  ~Mbjls- 
nai  or  Damaobb— OaiscTioirs  to  £vidbncb. 

1.  Where  trees,  either  growing  or  mature, 
are  destroyed  by  the  wrongful  act  of  another, 
the  owner  may  bring  his  action  dther  for  the 
value  of  the  trees  bo  destroyed,  or  for  the  in- 
jury to  the  real  estate  or  hli  interest  la  It 

2.  If  be  bring  the  former  action,  toe  pro^ 
measure  of  damages  la  the  market  value  ot 
the  trees  destroyed,  independent  of  the  real 
estate;  If  he  bring  the  latter  action,  the  meas- 
ure of  damages  is  the  dimtnlshed  value  ot  the 
real  estate. 

,  3.  A  party  objecting  to  evidence  on  a  spe- 
dfloally  named  ground  waives  all  other  grounds. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Turner  county; 
E.  G.  Smith,  Judge. 

Action  by  George  W.  Bailey  against  the 
Chicago,  MUwatikee  ft  St  Paul  Railway 
Company  to  recover  damages  for  destroying 
plalntlfTs  trees  and  shrubbery.  From  a  Judg- 
ment for  plaludfC,  defendant  appeals.  Af- 
firmed. 

Wbisor  ft  Klttredge,  for  ^tpellant  Palm- 
er ft  Bogde,  for  reapondent 

KHLLAM.  J.  This  action  was  brou^t  to 
recover  of  the  d^^dant  company  damages 
for  negligently  bnming  and  destroying  plain- 
tiff's trees  and  shrubbery.  He  recovered 
judgment,  and  def«idant  appeals. 

On  the  trial  the  court  adopted  as  the 
measure  ot  damages  the  value  of  the  trees 
and  shrubbery  so  destroyed.  The  appellant 


dalms  tbe  proper  role  was  the  dlffereoce  In 
value  of  tbe  real  estate,  of  whtdi  tiie  trees 
and  shrubbery  were  a  part.  Immediately  be- 
fore and  Immediately  after  the  Injuxr,  and 
dtea,  In  support,  Oarsier  t.  BaOwir  Oo., 
(MbUL)  4S  N.  W.  Rep.  71ft,  and  Bayes  t. 
RaUway  Co.,  (Minn.)  47  N.  W.  Bep.  280.  But 
It  seems  to  ns  that  tiie  rule  to  be  adopted 
In  any  case  depends  upon  the  character  and 
object  of  the  particular  action.  While  grow- 
ing trees  and  Improvements  are  gemwally  a 
part  of  the  real  estate  tipon  which  they 
stand,  stUl  the  owner  may  for  a  particular 
purpose  treat  them  as  persmal  property. 
If  a  building  be  destroyed,  or  detached  from 
and  moved  away  from  the  owner's  real  es- 
tatev  he  may  recover  the  value  of  the 
building,  independently  of  Its  connection 
with  the  real  estate,  (B  Snth.  Dam.  S7S; 
White  T.  Railway  Oa,  [S.  D.]  47  N.  W.  Rep. 
140;  Whltbeck  r.  Railroad  Ga.  88  Barb., 
044,)  or  he  may  bring  his  action  for  Oie  In- 
jury to  the  real  estate,  and  recover  thereft>r. 
If  A.  sae  B.,  and  state  his  cause  of  action  to 
be  that  B.  dug  up  and  carried  away  from  hla 
premises  a  quantity  of  gravel  of  the  ralne 
stated,  and  ask  to  recover  therefor,  the 
measure  of  the  damages  Is  the  valne  of  sndk 
gravel,  separate  from  and  Independent  erf  the 
Injury  to  the  premises  from  which  it  was 
taken;  bnt  If,  for  the  aante  wrongful  act  ot 
B,  Uie  action  Is  brou^t  by  A.  to  reeorer  for 
the  Injury  to  his  premises,  then  the  measure 
of  the  damages  Is  not  the  valne  of  the  ma- 
terial removed,  bnt  the  difference  in  the 
value  of  such  premises  Immediately  before 
and  Immediately  after  the  Injury.  If  he  sue 
spedflcally  for  the  value  of  the  mat^^al 
taken  away,  he  could  not,  of  course,  re- 
cover In  such  action  for  Injury  to  the  real  es- 
tate resulting  from  the  exeavatlcm.  If  he  sue 
for  the  valne  of  such  material,  he  may  re- 
cover that,  and  Its  value  will  be  ascertained 
as  In  caae  of  any  other  personal  property; 
but,  it  he  sue  for  the  injury  to  bis  real  estate, 
he  may  recover  that,  and  such  injury  will 
be  measured  by  the  usual  rule  of  diminished 
value.  So  we  say  the  rule  of  damages  de- 
poidB  upon  the  purpose  and  c^racter  of  the 
action.  A  party  Injtired  as  complained  ot 
In  this  action  may  bring  his  suit  tot  destroy- 
ing his  trees,  and  in  such  action  recover  the 
value  of  such  trees,  not  as  a  part  of  the  real- 
ty, but  tfaelr  Intrinsic  value  as  detached  and 
separated  therefrom,  and  proved  In  the  usual 
mode  of  proving  value;  or  he  may  bring  his 
action  for  Injury  to  his  real  estate,  and  re- 
cover ite  diminution  In  value.  Bach  action 
has  Its  appropriate  rule  of  damagea.  A 
rtn^  tree,  a  grave  of  growing  trees,  or 
a  forest  of  mature  timber  has  an  Intrinsic, 
estimable  value  for  the  material  It  contains. 
That  value  may  be  more,  or  it  may  be  less, 
than  what  It  adds  to  the  value  of  the  real 
estate  upon  which  It  stands.  If  tbe  tree  or 
the  grove  or  the  forost  Is  destroyed,  the 
owner  ought  to  be  allowed  to  exercise  his 
own  judgment  whether  be  wUl  seek  to  »• 


Digitized  by 


8.D.) 


BAILET  o.  CHICAGO,  M.  ft  ST.  P.  RY.  00. 


697 


eorer  tlie  vmhie  of  bto  property  destroydd,  or 
the  dlmliddied  T&lae  of  bis  land  from  which 
tt  was  dectrored.  When  he  doea  Qila  he  de- 
termines the  rule  of  damages  by  which  his 
Injiuy  win  he  meaanted.  Dwlght  v.  Railroad 
Co.,  132  N.  Y.  196.  30  N.  D.  Bep.  896,  to  a  re- 
cent case,  and  was  for  Injury  to  the  real  es* 
tate  occasioned  by  deetmctlon  of  fmlt  trees 
growing  ttiereon.  After  recognizing  the  dUh 
ttatctlon  we  have  attempted  to  make,  the 
court  says:  "A  party  may  be  e<mtent  to  aty 
cept  the  maAet  Talae  of  the  tMng  talcen, 
when  he  is  also  entitled  to  recorer  for  the  In- 
jury done  to  the  frediold;  bat  If  he  assert  his 
right  to  go  beyond  the  ralne  of  the  thing 
taken  or  destroyed,  after  severance  from 
the  freehold,  so  as  to  secure  compensatloD 
for  the  damage  done  to  his  land  because  of 
tt.  ttten  the  measure  of  damages  la  fhe  dif- 
ferenoe  In  ralne  of  the  land  before  and  after 
ttie  Injnry."  The  court  then  obaerres  that 
tnasmuch  as  In  that  case  the  platntiff  was 
not  satisfied  with  a  recovery  baaed  on  the 
value  ct  the  trees  destroyed,  after  separation 
from  the  realty  of  which  they  formed  a  part, 
but  brought  his  actlosi  for  tnjury  to  the 
land,  its  diminished  value  was  the  proper 
measure  of  damages  in  tihat  case.  We  think 
this  prtndtde  sbonid  conlnd  thto  case  as  to 
the  proper  measnra  of  damages;  The  action 
was  brou^t  spedflcally  to  recover  the  value 
of  the  trees  destroyed,  and  we  think  the 
measnre  of  damages  adopted  by  the  trial 
court  was  the  correct  one.  See  Whltbeck  t. 
Railroad  Oa,  sufna;  Railroad  Ca  ▼.  Cram, 
(Neb.)  46  N.  W.  Rep.  217;  Dwl^t  Raniuad 
Co.,  supra. 

The  next  orror  assigned  Is  that  the  eonrt 
refused  **to  strike  oat  the  answer  to  the 
questkoi,  'Give  as  your  best  judgment  as  to 
the  valoe  of  those  trees;*  **  but  this  assign- 
ment does  not  match  anything  we  find  In 
the  abstract  The  plalntUT's  testlm<my.  In 
which  ihB  ruling  complained  of  occurred.  Is 
Klven  In  the  abstract  In  narretlTe  form, 
down  to  and  snbsequent  to  this  qoestlon,  as 
ff^ws:  "1  am  the  plaintiff.  •  •  •  These 
trees,  for  the  purposes  they  were  pat  thero. 
were  worth  $L00  apiece.  Tliey  were 
worth  at  least  75  cents  apiece  to  me.  Qiks- 
tion.  Olre  us  your  best  ^dgment  as  to  the 
fair  value  of  those  trees.  (Defendant  ob- 
jects as  not  responsive.  The  qnestlon  should 
be  as  to  the  fair  value  of  the  300  or  TOO 
trees  standing  there  at  the  time.  The  defaid- 
ant  asks  to  have  the  preceding  answer 
stricken  oat  ACotion  denied,  and  defendant 
excepts.)  Answer.  Those  trees,  according  to 
my  best  Judgment,  as  they  were  standing 
there,  were  worth  at  least  9400."  There  is 
thus  some  confusion  between  the  abstract 
and  the  assignment  of  error;  but,  assuming 
that  the  matter  objected  to  was  the  answer 
Drccedtng  this  cpiestimi,  as  Indicated  In  the 
abstract,  and  not  the  answer  to  the  question, 
as  stated  in  the  assignment,  we  are  still  ona- 
ble  to  know  bow  much  of  the  testimony  pre- 
cedlng  the  Question  was  Included  in  the  an- 


swer asked  to  be  stxickra  ont  This,  however, 
probably  Is  not  important,  as,  tested  by  the 
rule  which  we  have  Indicated,  this  evldoice 
was  an  Irrelevant  The  plaintiff  hod  sued 
to  recover  the  value  of  the  trees  destroyed, 
not  as  part  of,  or  in  connection  with,  the 
real  estate,  but  thOIx  intrinsic  Talae,— theAr 
value  as  firewood,  or  fence  posta  or  rails,  or 
any  other  purpose  for  which  they  had  a  Talm 
Independent  of  the  soil  out  of  wlilch  th^ 
grew.  In  snch  action  he  was  not  entitled  to 
prove  their  value  "for  the  purpose  for  which 
they  were  put  there,"  for  that  would  be 
proving  ttielr  value  as  a  part  of  the  land. 
The  evidence,  however,  was  not  diaUenged 
on  that  ground,  but  for  the  specific  reason 
that  it  was  not  responsive  As  the  abstract 
does  not  purport  to  give  tiie  question  to 
Tvhlch  such  evidence  was  the  answer,  we 
have  no  means  of  knowing  whether  It  was 
ree^nslve  or  not  Itie  groond  of  objection 
having  been  particularly  stated,  aU  other 
grounds  were  waived.  State  v.  Leehman, 
(S.  D. )  40  N.  W.  Rep.  3.  and  coses  dted.  Nor 
win  a  party  on  appeal  be  permitted  to  change 
the  form  of  Us  objecticoL  Id.  Snbsequently 
to  the  answers  objected  to,  however,  the  plain, 
tur  testified  to  the  value  of  the  trees  "as  they 
were  standing  there."  Thto  was  the  very 
form  of  question  suggested  by  defendant's 
counsel,  and  we  cannot  construe  it  to  mean 
the  value  of  the  trees  for  the  purpose  for 
which  they  were  put  there,  bat  that  the  ex> 
presslon  "as  they  were  standing  there"  re* 
ferred  to  their  ccmdition  Immediately  before 
their  destruction. 

It  to  next  urged  that  the  court  erred  In  In- 
structing the  Jury  as  foUows:  *'yon  are  there- 
fore instructed  that  you  cannot  award  the 
plaintiff  greats  damages  than  he  claims  In 
tils  complaint,  which  to  f600,  and  Interest  on 
the  same  at  the  rate  of  seven  per  cent  per 
annum  from  the  8th  day  of  April,  1887."  This 
histructlon  to  objected  to  upon  the  ground 
that  It  militates  against  section  4578,  Comp. 
Laws,  which  provides  that.  In  a  case  like  this, 
the  giving  of  interest  upon  the  damages 
found  to  in  the  discretion  of  the  jiiry.  But 
thto  instruction  does  not  attempt  to  direct 
or  control  the  jury  In  the  exercise  of  such 
discretion.  It  does  not  direct  them  to  ^ve  or 
withhold  Interest.  In  his  complaint  plaintiff 
demanded  judgment  for  $600  and  Interest. 
In  his  evidence  his  estimate  of  the  damages 
was  given  with  some  latitude.  His  highest 
estimates  upon  the  different  Items,  If  aggre- 
gated, wonid  amount  to  more  than  $600; 
hence  the  Instmctlon  that  in  their  verdict 
they  could  not  go  beyond  tiie  demand  of  the 
(.-omplaint,  to  wit.  fOOO  and  Interest  In 
thto  respect  the  record  to  quite  nnlike  that 
In  Uhe  v.  Same  Defendant,  argued  at  same 
term,  but  not  yet  decided.  Perhaps,  If 
asked  for,  defendant  would  have  been  en- 
titled to  an  Instmctlon  ui>on  the  question  of 
Interest,  but  such  question  to  not  presented 
the  record.  Thto  view  of  the  purpose 
and  propriety  of  thto  Instruction  makes  it 
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mmecomy  to  ezandne  tiie  aiieged  error  in 
Ktaakag  to  open  the  Judgment  entered  1^ 
pUilntlfl  In  disregard  at  a  pending  ordw 
staying  all  proceedings  in  the  case,  for  the 
purpose  of  allowingdefaidant  to  Incorporate 
Into  the  bill  of  ooepttons  an  enseptlim  to 
the  foregolDg  Instmetlon  of  the  court  relat- 
ing to  Interest;  for,  conceding  that  it  was  Ir- 
regnlar  to  enter  the  Jndgmcfit  under  sodi 
drcnmstance^  it  was,  as  we  have  seen, 
error  without  prejudice  to  appellant. 

The  remaining  error  assigned  Is  that  the 
Jury  In  HieSr  verdict  ignored  the  testimony 
of  plaintiff  that  the  trees  whldi  were  burned 
were  still  worth  10  or  15  cents  aj^ece  for 
firewood,  and  that  that  amount  should  have 
been  deducted  by  the  Jury  from  the  damages 
ftnmd.  The  answer  to  this  is  fliat  the  role 
dslmed  by  appellant  was  Just  the  one  glrat 
1^  tbe  court  He  instructed  tliem  that, 
as  to  any  property  not  complete  destroyed, 
flw  damage  would  be  the  difference  in  the 
value  of  the  same  immediately  befwe  and 
immediately  after  the  injury  complained  of, 
and  there  Is  nothing  In  the  abstract  showing 
OaA  they  did  not  follow  sudi  role.  As  be* 
fore  observed ,  in  his  evidence  as  to  the  value 
<^  difleroit  Items  destroyed  or  Injured,  the 
plaintiff  generally  gave  a  minimum  and 
maximum,  as  that  the  trees  were  worth  from 
7S  cents  to  |L26  apiece.  The  Jnzy  was  at 
liberty  to  take  the  highest  value  named. 
If  they  had  done  so,  and  deducted  the  value 
of  the  partially  burned  or  charred  trees, 
their  verdict  would  have  been  considerably 
larger  Uian  tbe  one  they  returned.  We  have 
no  means  of  Icnowlng  bow  fhey  reached 
th^  verdict  We  discom  no  error  for  vrtdch 
the  Judgment  appealed  ftom  ou^t  to  be 
reversed,  and  it  Is  affirmed. 

GORSON,  J.,  ooncnrs. 

BENXBTT,  P..  J.,  (omcnrrlng  spedslly.)  I 
concur  in  the  reasoning  and  condnslon  of 
the  majority  of  the  court,  in  the  above-en 
titled  case,  so  far  as  the  measure  of  damages 
depends  uptm  the  diaracter  and  object  of 
the  jtarticular  action  brought  to  recover  com- 
pensation for  ttsd  injury.  But  I  cannot  cod* 
cur  so  far  as  the  decision  relates  to  the  Ir- 
relevancy (tf  tiie  qnestton  which  mm  objected 
to  by  the  defendant  when  a  witness  for  the 
plaintiff  was  aAed,  '*Qive  us  yonr  best  Judg- 
ment as  to  the  value  of  tbose  trees,"  whidi 
was  answered,  "Thoee  trees  for  the  purposes 
they  were  pat  tibere  wctb  worth  $1.00  apleco. 
Th^  wwe  worth  at  least  76  cents  ai^ece  to 
me."  The  defendant  objected  to  the  answer 
as  not  responsive  to  the  question. 

The  majori^  of  tike  court  m^Mi  "TbAs  is 
not  important,  as,  tested  by  the  rule  which 
we  have  indicated,  tiie  evidence  was  Irrel- 
evant," and  then  radeavors  to  diow  why  it 
is  irrelevant,  and  says:  "Jn  such  an  action 
(for  the  recovery  of  the  value  of  the  proper- 
ty destroyed)  he  (the  plaintiff)  Is  not  entitled 
to  prove  tiielr  value  for  the  purpose  for 


whldi  they  were  put  tiiete,  fbr  Out  would  be 
proving  ttaeir  value  as  a  part  (tf  the  land." 

In  my  Judgment  the  questlDn  and  its  an- 
swer were  ^tirely  pertinent  and  rdevant; 
It  matters  not  what  tin  form  ot  the  aetion 
brought,  whether  for  trespass  to  t£e  real  es- 
tate or  to  recover  the  value  of  the  thing  de- 
stroyed, the  object  of  it  Is  to  obtain  compen^ 
satitm  for  an  actual  loss.  This  cannot  be 
obtained  unless  the  value  of  the  thing  d» 
Btmved  is  reoovwed  by  tlie  owner.  One  of 
the  essential  elraieots  of  value  is  the  **par- 
pose  for  whidi  a  thing  Is  used  w  idaeed  tn  a 
fftvoa  position.'*  The  malnq)rlng  of  a  watdi, 
as  a  piece  of  sted,  is  comparatively  value* 
lees,  but  tiw  "puipose  for  whidk  It  is  used" 
Is  one  of  the  essential  parte  of  a  watch,  and 
as  such  has  an  appreciable  volne.  If  a  wit- 
ness were  ssfced  Ite  value,  before  be  could 
give  an  InteUlgoit  answer  to  Hie  questlan  he 
would  neceasarily  be  obliged  to  know  for 
what  purpose,  or  in  -wbat  condition  it  was  at 
the  time  it  was  destroyed.  It  may  be  ssld 
this  is  not  so,  because  the  mainspring  of  a 
watch  Is  only  used  for  the  purpose  of  giving 
motion  to  a  timepiece.  This  may  be  so,  yet 
the  value  of  It  may  be  mwdi  greater  when 
In  the  watdi  performing  Its  function  tlun 
when  outside  it  and  not  connected  with  It 
So  witb  tlie  example  i^-rm  by  tbe  majority 
of  the  court,  where  gravti  has  been  wnmg^ 
fully  carried  away  from  tiie  premises  of  an- 
other. A  witness  may  be  asked  in  an  action 
for  the  recovery  of  ite  value,  the  qneatlon, 
"What  was  that  grav^  wfotb.  for  tl»  pm- 
pose  for  whkfa  It  could  be  used?"  Everyone 
knows  that  there  are  different  grades  of 
gravel.  Some  kinds  are  much  more  valuable 
than  others.  Some  Is  used  exclusively  for 
roofing;  some  has  an  intrinsic  value  for 
grouting,  while  other  grades  are  <mly  valu- 
able for  grading  purposes.  Now,  can  It  be 
said  the  witness  can  only  be  asked  the  gen- 
end  question,  what  Is  gravel  worth?  and 
that  It  would  be  irrdevant  to  direct  bte  at- 
tention to  Oie  i^nrpose  for  whldt  it  Is  used? 
Take  that  common  animal,  tiie  hrase.  Bap- 
pose  one  Is  negligently  destrcqred.  The  In- 
jured party  brings  suit  to  recover  compensa- 
ti<m  for  Ite  loss.  Must  he  be  nmflned  to  ttm 
naked  question,  "What  was  tikat  lu«se 
wortb?"— witbont  directing  tlie  atteutton  of 
tiie  witness  to  the  purpose  for  vrtdch  It  Is 
used?  The  value  of  horses  has  a  wide  range, 
varying  from  zero  np  into  thousands  of  dol- 
lars. A  radng  or  trotting  horse  of  great 
speed,  when  used  for  that  purpose,  has  a 
value  whldi  can  only  be  determined  by  Its 
use  as  such,  and  may  be  very  great,  but 
put  that  same  animal  np<m  a  fsnn,  or  tn  a 
dray,  and  it  would  be  almost  nlueleai. 

So  in  the  case  of  destruction  of  trees.  The 
purposes  for  which  they  are  set  out  In  a  great 
measure  determine  the  value  of  them,  a 
fruit  tree  as  such  may  be  of  much  greater 
value  than  a  tdiade  tree  or  a  tree  which  only 
has  a  value  for  timber  or  wood,  tn  case  of 
growing  fruit  trees,  if  they  were  not  old  or 
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mature  enongh  to  bear  fndt,  tbetr  rahie 
winild  be  ascertained  hj  th^r  cost,  according 
to  ag»,  thrtfCtnees,  and  size.  If  bearing  fruit, 
th^r  value  could  be  ascertained  bj  the  an- 
nual yield  and  value  of  fruit.  If  growing 
shade  or  ornamental  trea,  the  ralue  of  such 
trees  for  beautifying  and  adorning  the 
grounds  about  a  residence  or  a  house  may  be 
taken  Into  consideration.  In  connection  with 
the  actual  cost  of  raising  and  cultivating.  If 
timber  trees,  then  the  measure  of  damage 
may  be  the  value  of  such  trees  for  timber, 
lumlKr,  or  cordwood.  Thus  it  will  be  readily 
noted  that  the  ascertainment  of  the  measure 
of  damages  tor  negligent  destmctlim  of  trem 
may  Utter  according  to  the  purpose  for 
wlikdt  the  owner  intended  them. 

Hut  we  are  told  by  the  majority  of  the 
court  that  this  cannot  be  Inquired  Into  In  an 
action  for  the  recovery  of  the  value  of  trees 
dofttroyed,  but  that  the  value  must  be  lim- 
ited to  the  value  when  severed  from  the  real- 
ty.  Growing  trees  are  in  one  sense  a  part 
and  parcel  of  the  land  itself.  So  arc  build- 
ings, fences,  grass,  and  growing  crops,  but  I 
tliink  the  true  rule  for  the  measure  of  dam- 
ages Is,  if  the  thing  destroyed,  although  a 
part  of  the  realty,  has  a  value  which  can  be 
accurately  measured  and  ascertained  without 
reference  to  the  soil  In  which  It  stands  or 
out  of  which  It  grows,  Is  that  the  recovery 
may  be  for  the  value  of  the  thing  destroyed. 
As  was  said  by  Judge  Hogeboom  In  the 
case  ot  Van  Beusen  t.  Young,  29  Barb.  0, 
"Surely  tbe  damage  would  not  be  In  all  cases 
accurately  measured  by  the  maricet  value 
of  the  wood  or  timber  cut  The  trees  might 
be  a  highly  valuable  appendage  to  the  farm 
for  purposes  of  etiade  or  ornament;  there 
might  be  a  very  scanty  sopply  for  a  farm  of 
that  size,  or  for  other  reasons  th^  might 
have  a  spedal  value  as  connected  with  the 
farm,  altogether  Independent  of,  and  supe- 
rior to,  their  Intrinsic  value  for  purposes 
nf  building  and  fnel.  As  well  might  you  re- 
move the  column  which  supported  the  roof 
or  some  part  of  the  superstructure  of  a 
splendid  maniAon  and  limit  tlie  owner  In 
damages  to  the  value  of  the  column  as  tim- 
tier  or  cord  wood  as  to  adopt  the  parallel 
rule  In  this  case." 

So  I  say,  when  there  Is  no  wrongful  pur- 
imse  or  wrongful  negligence  In  the  def^d- 
nnt,  compensation  for  the  real  injury  alone 
Is  the  purpose  of  all  remedies.  Such  a 
standard  of  damages  Is  reasonable,  and  does 
Justice  to  both  parties.  The  Inquiry  should 
be.  how  much  was  the  plaintUF  Injured  by 
the  destmctlon  of  the  trees?  In  an  action 
like  the  one  at  bar  the  true  measure  of  dam- 
ages. In  my  opinion.  Is  the  amoimt  of  Injury 
which  the  plaintiff  has  actually  suffered. 

In  a  prairie  country,  almost  If  not  entirely 
dev(rfd  of  natural  growing  timber  or  shade 
trees,  and  where  such  trees  are  the  result 
ot  much  labor  and  care,  trees  which  would 
be  considered  of  llttie  or  no  value  In  some 
locatltnu  and  of  nose  whatever  for  timber 


or  wood,  are  held  of  much  value  to  the 
owner;  not  so  much  for  their  intrinsic  value, 
but  for  ornamentation,  shade,  and  protecttoa 
from  the  bleak  winds.  To  say  that  In  cass 
of  their  nei^tgrait  destruction  another 
no  inquiry  can  be  made  as  to  the  purposes 
for  which  tiiey  were  grown,  in  determining 
their  value.  Is  a  very  harsh  rule,  and  In 
many  cases  would  result  in  a  perverriou  of 
Justice. 


STATE  ex  rel.  WALDO  v.  FTLPAA,  OoDDty 
Treasurer. 

(Supreme  Gourt  of  South  Dakota.  March  2, 
1893.) 

RcTKOACTivB  Lavs— Rbdkhptiox  troiiTax  Salb. 

1.  The  sale  of  lands  for  delinquent  taxes 
under  the  proTlsions  of  the  statute  constltntes 
a  contract  between  the  purchaser  and  the  state. 

2.  The  terms  of  such  contract  are  found  la 
the  law  in  force  at  the  time,  and  under  which 
the  sale  was  made. 

3.  A  law  tnaterially  extending  the  time  for 
redemption  cannot  legally  apply  to  sales  mads 
prior  to  the  passage  of  sueo  law. 

<8yUDbas  by  the  Court) 

Appeal  fnAn  circuit  court,  Brown  conntr; 
A.  W.  Campbell,  Judge. 

Mandamus  by  the  state,  on  the  relation  of 
G.  L.  Waldo,  against  John  A.  Fylpaa,  county 
treasurer  of  the  county  of  Brown,  to  compd 
defendant  to  execute  a  tax  deed  to  relator. 
There  was  Judgment  granting  tiie  mandamus, 
and  defendant  appeals.  Affirmed. 

S.  H.  Granmer,  for  appellant  T.  H.  Null 
and  Crofoot  ft  Stevens,  for  respondent 

KELLAM,  J.  Relator  applied  to  the  court 
below  for  a  mandamus  to  compel  defendant 
as  county  treasurer  of  Brown  county,  to 
make  and  execute  a  tax  deed  to  a  piece  of 
land  definitely  described,  which  was  In  No- 
vember, 1889,  duly  sold  to  the  relator  tor 
delinquent  taxes.  The  court  below  granted 
the  mandamus,  and  the  county  treasurer  ap> 
peals.  No  question  is  made  as  to  the  regu- 
larity of  the  proceedings  resulting  In  the  sale, 
but  the  defendant  the  county  treasurer,  de- 
clines to  Issue  the  deed,  for  the  reason  that 
relator  has  not  complied  with  the  conditions 
of  chapter  161  of  the  laws  of  1S90,  passed,  It 
will  be  observed,  subsequently  to  tiie  sale; 
so  that  the  only  question  In  this  case  Is,  can 
said  chapter  151,  so  far  as  it  may  give  addi- 
tional time  for  redemption,  or  so  far  as  It  Im- 
poses new  and  Increased  burdens  upon  the 
purchnser  at  tiie  tax  sale,  be  legally  applied 
to  and  contnd  the  rights  of  purchasers  under 
sales  made  prior  to  the  passage  of  said  actt 
By  the  law  in  force  when  the  sale  was  made 
to  the  relator,  he  was  entitied  at  any  time 
after  the  expiration  of  two  years,  upon  pro- 
duction of  the  certificate  of  purchase,  to  de- 
mand and  receive  from  the  county  treasurer 
a  deed  of  the  land  remaining  unredeemed. 
Section  1638,  Comp.  Laws.  But  said  chap* 
ter  151  requires  such  purchaser,  before  he 
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may  recelr«  a  deed,  and  after  tbe  explratioa 
of  sold  two  years,  to  cause  a  notice  to  be 
Berved  npon  the  person  In  possession  of  tlie 
land  so  sold  and  unredeemed,  and  aiso  tha 
person  In  whose  name  the  same  Is  taxed,  (if 
be  reside  In  the  county  where  the  property 
ts  situated,)  In  the  manner  and  containing  th» 
Information  preBcrU>ed  by  said  act.  and  then. 
If  said  land  remain  unredeemed  at  tbe  end 
of  60  day?  from  the  completed  serrlce'  of 
sold  notice,  the  treasurer  shall  Issue  a  deed 
therefor  to  such  purchaser,  The  relator  con- 
tends that  this  chapter  ISl  Is  inoperative 
and  void  as  to  sales  already  mada  at  the  time 
of  its  passage,  for  the  reason  that  it  violates 
the  contract  of  tbe  sale.  We  think  he  is  cor- 
rect. His  rights  grow  out  of  and  must  be  de- 
termined by  his  contract  It  was  a  contract 
of  bargain  and  sale  between  tibe  state  and 
himself.  The  land  was  ofFered  tor  sale  MoAer 
the  terms  and  conditions  of  the  then  existing 
law,  one  of  which  was  that,  if  unredeemed 
at  the  end  of  two  years,  he  should  tiav« 
a  deed  therefor.  Upon  these  terom  be  bid. 
and  hlB  bid  was  accepted.  In  State  v. 
Foley.  30  Mhm.  353,  15  N.  W.  Re».  375,  It 
was  said:  "Tlie  purchase  at  the. tax  sale  had 
the  effect  of  a  contract  between  the  state 
and  the  purchaser,  the  terms  of  which  are  to 
be  found  in  tbe  law  In  force  when  the  sale 
took  place."  The  sale  of  land  for  delinquent 
taxes  Is  authorized  by  the  state,  and  the 
terms  upon  which  the  owner  may  redeem 
from  such  sale  are  prescribed.  The  pur- 
chaser buys  with  reference  to  such  terms, 
and  his  tights,  as  w^  as  those  of  the  defaolt- 
ing  ownu-,  ought  to  be  determined  by  the 
law  In  force  when  the  contract  of  sale  is 
made.  In  bis  Constltotlonal  Limitations, 
(marginal  page  291,)  Judge  Cooley  says: 
"So  a  law  la  void  which  extends  tbe  time 
for  redemption  of  lands  sold  on  execution, 
or  for  dellnctaent  taxes,  after  tbe  sales  have 
been  made;  for  In  such  a  case  the  contract 
with  the  purchaser,  and  for  which  he  has 
paid  his  money,  Is  that  he  shall  have  title  at 
the  time  then  provided  by  the  law;  and  to 
extend  the  time  for  redemption  Ja  to  alter 
the  substance  of  the  contract,  as  much  as 
would  be  the  extehslon  of  the  time  for  pay- 
ment of  a  promissory  nota"  The  same 
thought  ia  expressed  by  Destj  in  his  work 
on  Taxation,  (page  138,)  as  follows:  "So  a 
snbsequent  legldature  cannot  utend  the 
time  for  the  redemption  of  lands  sold  for 
taxes."  This  doctrine  is  fuUy  sustained  in 
State  V.  McDonald,  20  Minn.,  145,  1  N.  W. 
Bep.  832;  IHkeman  v.  Dlkeman,  11  Paige,  4M; 
Forqueran  t.  Do  mi  ally,  7  W.  Va.  114;  Memll 
v.  Dealing,  32  MiniL  479,  21  N.  W.  Bep.  721; 
Hull  V.  State,  (Fla.)  11  South.  Bep.  97;  Rob- 
iBKm  T.  Howe,  18  Wis.  341.  Be^ndent 
calls  our  attention  to  Oault's  Appeal,  33  Pa. 
Bt  94.  Judge  GotAey  refers  to  it  aa  the  cue 
which  Ikolds  that  the  time  for  redemi^ 


tlon  may  be  extended  by  the  leglslattu-e  after 
the  sale.  He  says  of  It:  "Other  cases  have 
held  the  contrary,  and,  as  we  believe,  on 
reasons  Hjat  are  concludve."  Cooley,  Tax'n, 
(2d  Bd.)  p.  645.  Of  tlie  same  case  the  so- 
preme  court  of  Florida,  in  Hull  t.  State, 
supra,  says:  "The  reasoning  of  this  dedalon 
Is  not  sadafactory  to  our  minds."  It  cannot 
be  overlocriced,  however,  that  In  this  case 
(Gault'8  Appeal)  the  decision  of  the  court 
seems  to  have  been  greatly  Influenced  by  the 
peculiarity  of  their  statutory  proceeding 
under  which  tlte  sale  was  nuuXe.  It  waa 
mode  by  the  sheriff  under  tbe  judgment  of 
the  court  "Tbe  lot  was  stricken  down  to 
James  Baimond  by  the  sheriff  on  the  3d  of 
March.  1856,  but  the  sherlfTs  deed  was  not 
made  nor  acknowledged  until  the  ISth  of 
AprU.  1857.  MeanwhUe,  to  wit.  on  the  13th 
of  May.  1856,  the  act  in  question  was 
passed."  The  court  held  that,  until  the  deed 
was  made,  the  sale  was  still  pending,  under 
control  of  the  court,  and  liable  to  be  set 
adde.  It  was  not  a  completed  sale,  and 
therefore  no  contract  rights  of  the  parties 
attached.  Having  so  construed  the  effect  of 
the  prooeeding  under  their  statute,  it  was 
easy  to  reach  the  conclusloa  ttiat  the  law 
passed  Intermediate  the  striking  off  of  the  lot, 
and  the  completion  of  the  sale  by  deed  did 
not  disturb  any  vested  rights.  We  have  no 
such  Judicial  feature  hi  our  ^stem,  and  on 
that  account  w*  think  the  case  distin- 
guishable from  the  one  before  us. 

The  law  of  1890,  tac  noncompliance  with 
which  appellant  jnstlBes  his  refusal  to  make 
a  deed  to  relator,  necessarily  adds  more  than 
60  days  to  the  time  allowed  for  redemption 
by  the  law  In  force  when  the  sale  was  made; 
for  it  requires  that,  after  the  expiration  of 
two  years,  (the  time  of  red«oiption  named 
In  the  flrat  law,)  the  holder  of  the  certificate 
of  purchase  shall  cause  to  be  served  the 
notice  already  referred  to,  and  not  until  00 
days  after  the  completed  service  Is  the  treas- 
urer authorized  to  make  such  deed.  It  mate- 
rially lengtliens  tbe  term  of  redemption,  and 
imposes  new  burdens  upon  the  purchaoer. 
It  thus,  without  the  consent  of  the  parties, 
undertakes  to  Import  new  terms  Into  pre- 
existing contracts,  and  to  impose  burdens 
upon  one  of  the  parties  which  he  never 
undertook.  In  State  v.  McDoaald.  supra.  It 
was  held  tliat  the  legtsluture  could  not.  by 
any  act  subsequent  to  the  sale,  impair  to 
any  extent  the  right  acquired  by  tbe  pai> 
chaser  to  a  deed  of  the  land,  sulijoct  to  the 
redemption  provisions  of  the  law  under 
which  tlie  sale  was  made.  Our  cuu^uiDn  la 
that  tbe  rights  acquired  by  relator  under  his 
contract  with  tiie  stats  cannot  be  oentralled 
by  sold  chapter  151,  Iaws  1890,  ana  that,  so 
far  aa  said  act  attempta  to  do  it,  it  is  void. 
The  court  t>elow  so  held,  and  lis  Judgment  1* 
affirmed.  All  the  Judges  coocnc 
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UHB  T.  CHICAGO.  M.  &  ST.  P.  BY.  CO. 
(Bvprame  Court  of  South  Dakota.   Feb.  24, 
1893.) 

FlKKS  SCT  BT  IiOCOMOnTM  —  DAMAOH  —  CSOS*- 

JBxAXix&nos— BxTRT  or  Joueiiaav— Biwt  to 

IhTIBBST— QUBSTtOS  rOR  JOKT. 

1.  Tbe  case  of  BaOey  t.  Ballwsr  Co.,  54 
V.  W.  K«p.  S96,  (decided  at  the  present  term,) 
tdatiiig  to  tha  ^«p€r  meMare  of  damage* 
when  treea  are  aai^iimtlj  deati07«d  hr  fire  or 
otherwise,  is  approreo. 

2.  When  a  witness  lo  his  testtmony  Toltm- 
tarUr  refers  to  a  ooDTeraation  he  had  with  an- 
other party, — which  conversatioa  waa  not  shown 
to  be  rdeTant  to  the  case  on  trial,— for  the 
puriKMe  of  fixing  the  time  he  first  had  knowl- 
ed^  of  the  facts  to  which  he  was  testifyio^, 
the  opposite  party  is  not  entitled  to  hare  the 
full  details  of  that  oonranatioD,  if  objoctkm  is 
made. 

3.  It  is  error  to  enter  Jodement  in  a  case 
when,  after  verdict,  a  Mar  of  all  proeeedlnga 
has  been  ordered  hj  the  court,  it  the  entiT  of 
the  Jndgment  was  within  tha  time  in  which  the 
order  is  operative. 

4.  In  an  action  for  the  breach  of  an  obHra- 
tlon  not  axlainc  from  oontraot  It  is  a  BBbstantial 
•mr  for  the  court  to  direct  tbo  jurjr  to  assess 
Interest  upon  the  amount  of  damages.  The 
question  of  interest  shoold  be  left  to  the  disct«- 
Uon  of  the  Jury.  See  section  4fiTB^  Gmip.  Lawa. 

(Syllabus  bj  the  Coort) 

Appeal  from  drcolt  court,  Turner  county. 

Action  by  Angnrt  JJbe  agfdnat  the  Chicago, 
IfOwankee  A  St  Panl  Railway  Company  to 
racorer  for  damflges  orased  by  defendant's 
tnunlng  the  property  of  plaintiff.  There  was 
fadgmmt  tor  plaintiff,  and  d^endant  ap- 
psals.  Berened. 

Wlnsor  &  Kittredge,  for  appellant  Palm- 
er &  Rogde,  for  respondent 

BENNETT,  F.  J.  The  complaint  tu  tUs 
caae  a  lieges  that  the  defendant  nogUgeaitly 
destroyed  by  fire  the  property  of  the  plain- 
tiff. The  answer  is  a  general  denial.  A  trial 
before  a  juiy  resulted  in  a  verdict  sustain- 
ing thQ  allegations  of  the  complaint,  and  Judg- 
ment was  rendered  for  the  amount  of  the 
property  alleged  to  be  destroyed.  From  this 
judgmmt  the  doCendant  appeals. 

The  asslgument  of  errors  raises  three  qoe*- 
tious  for  determination:  First  What  Is  the 
proper  measure  of  damages  where  growing 
trees  are  negligently  destroyed  by  fire,  and 
how  shall  It  be  determined?  Second.  Waa 
It  error  In  refusing  to  allow  the  witness 
Stone  to  give  all  of  a  conTersatton,  a  part  of 
which  it  is  alleged  bad  been  brought  out  on 
examination?  Third-  Did  the  court  err  In 
denying  defendant's  motion  to  opoi  the  Judg- 
ment for  the  purpose  of  allowing  defendant 
to  incorporate,  prior  to  the  Judgment  an  ex- 
ception to  t^t  part  of  the  chaxge  of  the 
court  given  to  the  Jury  which  relates  to  in- 
terest upon  the  amount  they  found  doe  the 
plaintiff. 

So  far  as  the  first  qneetioa  is  eoncemed.  It 

has  been  settled  In  the  case  of  Bailey  r.  Rall- 
w  ay  Co.,  54  N.  W.  Rep.  696,  (decided  at  the 
present  term,)  where  the  same  question  in 
relation  to  the  meoBure  of  damages  was 


raised.   The  reAsoning  and  eocctDilati  ka 

that  ease,  upon  this  point  la  eooeliiitTek  wd 
we  most  bold  this  asalgnmeat  not  -wM  taken. 

As  to  the  second  qoestlott.— wtaether  then 
was  error  of  the  court  in  not  permitting  the 
witness  Stone  to  detail  sH  of  s  oonrersattoa. 
a  part  of  which  It  was  alleged  hod  besa 
brought  out  by  the  plolntlfl  on  eKamtaatioD. 
It  appears  from  the  abstract  that  a  witeeas 
for  the  detfmae,  by  the  name  (Nt  Stmie,  en 
enoas-examlnadon  stated  that  *iho  first  thne 
the  company  knew  of  my  knowledge  otf  this 
case  was  after  the  verdict  bad  been  bron^t 
in  in  the  Haugen  Case.  Mr.  Kennedy  and  I 
was  talking  of  the  caae,  and  he  mrationed 
scene  of  the  testimony."  On  redirect  exami- 
nation the  witness  was  asked  to  state  tha 
balance  of  the  coaveraatlon  he  had  with  Mr. 
Kennedy  on  the  afternoon  of  the  Haugen 
txlaL  The  plolntlfl  objected  to  the  witness 
answering,  for  the  reason  that  the  ptalnUfl 
6id  not  call  for  the  ocmversatloa  said  to  have 
ooeurred  between  Mr.  Kennedy  and  the  wit- 
ness, and  the  plaintiff  ooMld  not  be  tadd  re- 
sponsible tor  a  T<duntary  reaaazk,  not  re- 
sponsive to  a  questlrai,  made  by  witness. 
The  objeotiom  was  sustalnsd  by  the  ooort 
By  an  examination  of  tha  question,  and  an- 
swer of  the  witness,  tt  will  be  seen  the  wit- 
ness did  not  give  ot  attranpt  to  give  any  of 
^e  CMivoraatkui  had  between  Mr.  Kennedy 
and  himself  on  the  oroaa-examinAtloii.  There- 
fore the  role  of  evidenoe  that  when  a  per- 
aOQ  calls  out  a  portira  of  a  convetsalioii,  the 
opposite  party  Is  entitled  to  have  the  benefit 
•f  the  full  convCTsation,  does  not  apply.  The 
object  of  the  croa»examlaatloa  was  not  to 
bring  out  any  conversatlosi  the  witness  had 
with  Mr.  K.,  but  to  ascertain  the  first  period 
of  time  when  the  defendant  had  Imowledge 
of  the  fact  that  the  wltnea  knew  anything 
of  the  case,  which  he  located  by  a  conversa- 
tion he  had  with  Mr.  K.  after  the  verdict  In 
the  Haugen  Case  was  returned.  What  was 
said  between  them  at  that  time  In  relation 
to  that  case  was  entirely  Irrelevant  and  Im- 
material, and  the  conversation  was  only  re- 
ferred to  by  the  witness  to  establish  the  fact 
that  he  knew  anything  material  for  the  de- 
fense. The  court  did  not  err  bi  snstalnABg 
the  objection  of  plaintiff. 

The  next  point  for  consideration  Involves 
the  construction  of  section  604d,  Code  C^vU 
Proc,  which  reads  as  follows:  "All  instruc- 
tions given  by  the  Judge  shall  be  read  to  the 
Jury  in  the  following  order:  First,  defend- 
ant's Instrectlons  by  defendant's  coonsel; 
second,  plaintiff's  Instructions  by  platntlff*s 
counsel;  third.  Instructions  given  by  the 
Judge  of  his  own  motion,  U  any,  by  the  Judge 
giving  the  same;  and  all  Instmctions  so  read 
diall  be  takes  by  the  Jury  In  their  rettrement 
and  retomed  into  court  with  their  verdict 
Exceptions  to  the  giving  or  refOBtng  any  ii^ 
structlou,  or  its  modification  or  tdtange,  may 
be  taken  at  any  time  before  the  entry  of  final 
Judgment  In  the  case."  On  the  12th  day  of 
February,  1801.  the  court  made  the  followiug 
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wder  m  the  mm:  It  Is  orderad  that  dafenill- 
aut  hare  bIz^  time  In  «4i.'.ah  to 
pare  and  serve  notice  of  Intention  and  motion 
far  new  tElal  herdn,  and  that  all  proceedings 
be  stayed  In  the  mean  lime/*  On  the  27tli 
day  of  Prttrnary,  1881,  Judgment  was  entered 
upon  the  verdict  In  favor  of  the  plaintiff  and 
aealnst  the  defendant  On  the  lOtb  d^  of 
Jane  f(dlowlng,  the  defendant  gave  notice 
ttiat  he  would  move  to  open  tlie  Judgment 
altered  therein,  for  the  purpose  of  having 
Incorporated  Into  the  bill  of  exceptions  an 
excepHoa  to  a  part  ot  the  charge  of  the  court 
given  to  tbe  Jury  trying  the  case.  The  motion 
was  d^ed  by  the  ooml,  and  to  this  ruling 
tlie  defendant  excepted.  Should  the  Judg- 
ment which  was  entered  after  the  order  of 
flie  court  sti^lng  all  proceedings  In  the  case, 
and  indille  the  order  was  In  force,  have  been 
set  adde  upcm  motion  of  defendant?  The 
word  "proceedings"  has  acquired  a  peculiar 
and  appropriate  meauhig  In  law.  To  ascer^ 
tain  what  the  meaning  Is  we  must  look  to  the 
standard  law  dictionaries  and  reported  cases. 
Judge  Gardiner,  In  the  case  of  Morewood  v. 
Hbllister.  6  N.  T.  319.  said  that  "the  term 
*pEoceedlngs,*  In  its  more  general  aeaae  In  law, 
means  all  the  steps  or  measures  adopted  in 
the  prosecndng  or  defense  of  an  action." 
Tills  deflnltton  was  adopted  t>y  the  Judge  de- 
livering the  opinion  In  tbe  case  of  Qord<ni  v. 
State.  4  Kan.  601.  It  may  mean  more  than 
the  record  history  of  a  case.  It  la  undoubt- 
edly sometimes  used  in  the  restrictive  sense. 
In  Its  ordinary  acceptation,  the  word,  when 
unqualified  except  by  the  subject  to  which  it 
applies.  Includes  the  whole  of  the  subject 
Thus  the  proceedings  of  a  suit  embrace  all 
matters  that  occur  In  Its  progress  Judicially; 
proceedings  upon  a  trial,  all  tlmt  occurs  in 
Uiat  part  of  the  litigation.  Morewood  v.  Hol- 
lister,  supra.  The  definition  s^ven  by  Bouvler 
(volume  2,  p.  340)  Is  the  steps  or  measures 
taken  In  the  course  of  an  action,  Including  all 
that  are  taken.  The  proceedings  In  a  suit 
embrace  all  matters  that  occur  in  Its  prog- 
ress Judicially.  And.  Law  Diet  816.  Judge 
Niblack,  in  the  case  of  Teager  v.  Wright,  112 
Ind.  235,  13  N.  E.  Eep.  707,  says:  "The 
word  'proceedings,*  In  a  Judicial  sense.  Is 
much  more  compr^ensive  than  that  of 
'Judgment;*  the  former  veiy  frequently  in- 
clui^ig  tte  latter."  We  therefore  are  of  the 
opinion  that  when  a  court  orders  the  stay  of 
all  proceedings  in  an  action  it  arrests  and 
suspends  anything  whldi  pertains  to  Its  prog- 
ress as  such  action,  except  such  steps  which 
operate  Incidentally  to  the  purpose  for  which 
the  stay  of  proceedings  was  obtained,  or 
which  are  not  dependent  upon  or  connected 
with  the  order.  The  Judgm«it  In  this  case 
having  t>een  entered  after  the  order  staying 
the  proceedings  had  hem  obtained,  and  with- 
in the  time  In  which  It  was  opraatlTe,  was  a 


violation  of  ^e  order,  and  we  thhik  It  dionld 
have  been  set  aside  upon  the  motion  made 
for  that  purpose.  But  Ibis  error,  if  It  Is  one, 
will  result  In  no  Injury  to  the  del!endant  In 
the  case  at  bar,  because  the  object  of  having 
the  Judgment  set  aside  was  to  Interpose  an 
objection  to  the  giving  of  the  Instruction  to 
the  Jury  that  'In  addition  to  the  value  of  the 
property,  th^  should  compute  Interest  upon 
said  sum  at  the  rate  of  sevm  per  cent  pw 
annum  from  tlie  date  at  whldbt  the  loss  oc- 
curred." The  error  In  tUa  instruction.  If  any 
at  all,  is  in  not  leaving  to  the  dlscretl<m  of 
the  Jury  the  question  of  Interest  on  the 
amount  of  damages.  This  is  an  action  sound- 
ing In  tort  and  our  Civil  Code  (seciion  4578) 
controls.  It  la  as  follows:  "In  an  action  for 
the  breaxdi  of  an  oUlgatlon  not  arising  trom 
contract  and  In  every  case  of  oppi'esdon, 
fraud,  or  malice,  Interest  may  be  glvai.  In 
the  discretion  of  the  Jury."  Failure  to  leave 
this  question  to  the  discretion  oi.  the  Jnry,  we 
IMnk  was  an  error,  but  one  which  can  be 
rectified  by  this  court  witiiout  the  dehiy  and 
expense  of  a  new  trial.  It  api>earB  on  the 
face  of  the  record,  in  the  wording  of  the  In- 
struction. 

So  far  as  the  question  of  the  manner  and 
regularity  of  giving  the  Instructions  to  the 
Jury  is  concerned,  we  fall  to  see  from  the  rec- 
ord how  we  can  determine  that  question. 
There  Is  nothing  found  In  the  record  which 
wUI  warrant  ns  in  saying  that  the  Instruc- 
tions were  not  given  to  the  Jury  ezplldtly, 
as  pointed  out  by  the  statute;  that  is,  that 
the  defendant  read  Its  Instructions  to  ttie 
Jury,  and  that  plaintiff  read  his.  and  that  the 
court's  were  reduced  to  writing  and  read  to 
the  Jury,  and  that  the  Instructions  so  read 
were  taken  by  the  Jury  on  th^r  retire- 
ment, and  returned  Into  court  with  their  ver- 
dict No  error  on  this  point  appears  In  the 
record.  It  cannot  be  presumed.  All  reasona- 
ble presumptions  are  In  favor  of  the  regu- 
larity of  the  proceedings  of  the  court  below, 
and  the  party  alleging  error  must  specifically 
point  It  out  The  error,  however,  In  giving 
the  instructions  In  relation  to  the  assessment 
of  Interest  was  substantial  In  Its  character, 
and  will  render  It  necessary  to  vacate  the 
Judgment,  and  grant  a  new  trial,  unless  the 
plaintiff  shall  elect  to  deduct  the  amount  of 
the  interest  upon  the  value  of  the  property 
destroyed.  This  Is  easy  of  ascertainment 
from  the  verdict,  as  the  damages  were  as- 
sessed at  |700,  exclusive  of  Interest  The 
plaintiff,  at  his  option,  may  apply  to  the  dr- 
cuit  court  in  wtilch  the  case  was  tried,  and 
have  the  Judgment  modified  by  entering  Judg- 
meat  for  $700,  with  costs  and  dlsbursementa 
and  interest  thereon  from  date  of  verdict,  ex- 
cept the  costs  of  this  appeal,  which  are  to  be 
taxed  against  respondent;  otherwise,  a  new 
trial  will  be  granted.  All  the  Judges  concur. 
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STATE)  T.  BUTTS. 
<8nprwBft  Oonrt  of  Bontb  Dakota.  March  2, 
18Q8.) 

fiBAI.TH— DUOBBDIBIKJB  OP  QCASAIITtNE  ORDKR— 

Infiwhatiox. 

1.  A  criminal  informatloD  which  simply  al- 
tege»  that  accused  did  openly  disobey  a  auarau- 
tlne  order  of  the  couaty  inperintendent  of 
faealth,  proIiiUtlng  him  ftom  soitig  upon  the 
atreet,  by  bo  goiiur  nptMi  tha  atreet^  atatea  no 
olfenie,  becauae  it  doea  not  ihoir  that  accused 
was  iuformed,  or  had  any  knowledge,  that 
rach  an  order  had  been  made. 

2.  Bodi  an  order  is  unlika  a  geticral  law, 
knowledge  of  which  is  Imputed  to  every  one. 

(SyUaboB  by  the  Cooit.) 

Error  to  SaaA  evmtj  court;  J.  A.  Hni^ea, 
Judge. 

D.  O.  Butts  was  conrlcted  of  disobeying  a 
quarantine  order  of  the  coanty  superlntend- 
«it  of  health,  and  bxlngi  error.  Bererwd. 

Sbnnk  &  Hughea,  for  plaintiff  In  error. 
Bobert  DoUard,  Atty.  Oen..  fOr  tlie  State. 

KELLAM,  J.  In  the  county  court  of 
Hand  county  an  Information  was  filed  agalnct 
plalntlfC  in  error,  pbwrglng  him  with  a  mis- 
demeanor, aa  follows:  "The  said  D.  O.  Butta, 
on  the  29th  day  of  December.  A.  D.  1891,  at 
the  town  of  Miller,  count?  of  Hand,  and 
state  of  Soutli  Dakota,  did  violate  the  orders 
of  the  county  auperlutendent  of  health  of  said 
county  and  state,  aa  follows,  to  wit:  That 
at  said  time  and  place  the  said  D.  O.  Butts 
did  openly  disobey  and  break  a  quarantine 
order  of  W.  H.  lane,  siqterlntendeut  of 
health,  made  on  or  about  December  24,  1891, 
which  order  and  quarantine  regulation  pro- 
hibited Bald  D.  G.  Butts  from  leaving  his  own 
residence  until  further  orders  or  permlaaion 
of  said  superintendent  of  health,  by  openly 
going  from  hla  house  upon  the  public  streets 
in  said  town  of  MlUer,  thereto  exposing  and 
endangering  the  health  of  the  public  to  a 
contagious  and  infectious  disease,  to  wit, 
diphtheria,  against  the  form  of  the  statute." 
etc  Plainticr  in  error  moved  to  dismiss  the 
proceedings  for  the  reason  that  the  Informa- 
tion stated  no  offense  which  the  court  had 
Jurisdiction  to  try.  The  motion  was  denied. 
He  was  tried  and  convicted,  and  brings  such 
Judgment  of  conviction  to  this  court  for  re- 
view. Many  errors  are  assigned,  but,  as  we 
regard  the  information  insufficient  to  sustain 
a  conviction,  we  examine  only  that 

Passing  the  inferential  manner  in  which, 
only,  it  is  shown  that  W.  H.  Lane  was  at  the 
time  superintendent  of  health,  or  that  he  ever 
issued  any  order,  or  that  It  was  pending  and 
mirevoked  when  plaintiff  in  error  did  the  act 
charged  as  a  violation  of  It,  we  think  the  in- 
formation, for  other  reasons,  does  not  state 
facts  sufficient  to  constitute  an  offense.  The 
openly  going  from  his  residence  npon  the 
public  streets  did  not  make  plaintUf  in  error 
a  criminal  ofleaider  against  the  quarantine 
order,  unless  he  knew  of  its  existence.  Such 
•n  order  la  unlike  a  law*  knowledge  of  whhdi 


is  (Aarged  against  every  one.  The  order 
might  have  been  duly  and  properly  made, 
and  after  it  was  so  made  plaintiff  In  error 
might  hare  done  the  very  thing  which  the 
order  prohibited,  and  still  be  innocent  of  of- 
fense, unless  he  knew  of  such  prolilbltlon. 
It  is  not  alleged  that  the  order  was  served 
Qpon  him,  or  that  it  was  in  any  way  brout^t 
to  Us  knowledge,  directly  or  indirectly.  If 
It  were  even  alleged  that  the  act  was  done 
wUlfully,  it  would  come  nearer  stating  an  of- 
fense. Bnt  all  the  matters  charged  In  the 
information  might  be  proved,  and  yet  en- 
tirely fall  to  show  the  guilt  of  the  plaintlfF 
in  error,  because  bis  guUt  wotild  depend  upon 
his  knowledge  that  the  act  was  prohibited, 
and  therefore  wrong.  Oolng  from  one's  resi- 
dence upon  the  public  streets  is  ordinarily 
an  innocent  act  To  make  It  criminal.  It  must 
be  done  with  a  knowledge,  either  actual  or 
imputed,  that  it  has  been  authoritatively  for- 
bidden. There  Is  nothing  in  this  information 
showing  any  such  knowledge  upon  the  part 
of  ptaintur  In  error,  or  any  facts  from  which 
it  might  be  Inferred.  The  information  is 
criUcisable,  and  perhaps  defective.  In  other 
respects;  bnt.  for  the  reason  stiggested,  It 
falls  to  state  an  offense,  and  the  motion  to 
dismiss  should  have  been  sustnlned.  The 
Judgment  of  the  county  court  is  reversed, 
and  the  case  remanded,  with  directions  to 
dismiss  the  information.  All  the  Judges  con- 
cur. 


BTANS  T.  HUGHBS  COUHT!. 
(Suineme  Ooort  of  Sooth  Dakota.  Ithreh  2, 
188&) 

Kmbt  to  OrsBira  Psu(t—Fb*.vohi8s— Powers 

or  COI'KTT  CoyMISSIOKBRS—FSBKT  LBASB. 

1.  The  right  to  maintain  and  operate  a 
ferry  and  collect  tolls  is  a  fraikchlse.  It  is  a 
SDV«^gn  prerogative,  and  in  this  country  vests 
in  individuals  raly  by  legislative  grant:  and  it 
makes  do  difference  whether  the  grant  is  made 
directly  by  the  le^Iature  or  by  a  subordinate 
body  to  whom  the  power  is  delegated.  It  is  still 
a  grant  emanating  from  the  author!^  of  the 
state. 

2.  A  board  of  county  commlBslooers  of  a 
county,  in  granting  a  ferry  lease  under  the 
laws  of  this  state,  acts  as  the  agent  of  the 
state,  aod  not  of  the  conntr. 

3.  The  grant  of  such  terrj  lease  by  the 
board  of  commissioners  doea  not  constitute  a 
sale  or  lease  of  the  property  of  the  county,  and 
does  not  Impose  upon  the  coun^  any  liabllitr 
to  refund  to  the  grantee  of  sn<»  leue  nxmey 
paid  by  him  as  rent  In  case  the  law  under 
which  it  Is  granted  should  be  held  Invalid. 

(SylUbiu  by  the  Court) 

On  petition  for  rehearing. 

For  former  report,  see  62  N.  W.  Bep.  1062. 

CORSON,  J.  This  case  comes  before  na 
on  a  petition  for  a  rehearing.  It  was  decid- 
ed at  the  A[fril,  1892,  term  of  this  court 
and  is  reported  in  02  N.  W.  Rep.  1002.  Ther 
appeal  was  from  an  order  sustaining  a  de- 
murrer to  the  complaint,  and  the  facts  are 
fully  stated  In  the  opinion.  The  action  was 
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Instituted  to  ntawai  tiie  mm  of  9I18OO  ai^ 
l^ed  to  bore  ben,  paid  by  tbe  asRlgiior  of 
Oe  pl^ntlff  for  tlie  grant  at  a  leaM  for  a 
ferry,  which,  it  la  alleged  In  tbe  eomplalnt, 
was  loTalld,  became  the  law  under  which 
the  same  was  granted  was  in  amtzmTentton 
of  the  organic  act.  Thia  court  hdd— asaan^ 
big,  aa  cMitended.  by  <ioiinaal  for  tin  app^ 
lent,  that  tbe  law  oC  Hk  tetritocU  Ictfalsr 
tare  was  i&  cottUek  vlth  tbe  oqcanle  net— 
that  tbe  mistake  aa  to  the  raUaitr  of  tbm 
law  waa  ooft  of  law  and  not  of  flut^  and 
therefore  the  plaintiff  could  not  ncovs 
bach  tbe  momsy  aa  paid  for  the  lease  mads 
la  puzsnaiwe  at  the  law.  Mr.  Jnstloe  Ket- 
1am,  In  dellToitaig  the  opinion  ot  tb»  oomrt; 
confined  hla  dieenaaton  of  the  caae  to  ttet 
qnesOcBi  The  Leaned  eotmad  for  the  ap- 
pellant now  Instata  In  his  petttion  for  a  le- 
hearing  that  thia  ooort  did  not  gin  aofll- 
dent  conaidaratlQn  to  the  mala  grooad  opon 
wUeb  ba  nllcd  tn  a  recorary,  namely,  tbal 
then  waa  an  ImpUed  coTCnant  of  tltla;  that 
UiA  oouity  poaKBsed  the  pnwor  to  graat 
tbe  leaae,  and  Hut  tbe  leasee  Aoidd  bava 
the  quiet  and  nndistuibed  pcsModan  of  the 
ferry  priTttege,  '^*«>~^*"g  Oat  hla  action  la 
tor  a  breach  af  these  li^Ued  eovananta. 

In  order  to  detennlne  whether  or  not  the 
podtlMt  of  the  ODuuMl  has  anSdent  meitt  to 
entitle  him  to  a  reargmnent,  we  have  ex- 
amined the  oaeation  and  anthorlttea  he  pre- 
sents, and  hare  reached  the  conclnalon  that 
bis  position  Is  mitenabla,  and  cannot  be  sus- 
tained. Wa  contention  la,  aa  we  nnderatand 
It,  that  the  grant  of  the  ferry  leaae  waa 
either  a  aala  of  a  chattel  Interest,  oe  a  lease 
of  an  ineorponaX  hetedltameBt  and  tn  ei- 
ther <»8e  there  was  an  Implied  coTeoant 
warxaatyr-4n  the  formw  ease  of  tltie, 
and  tn  flie  latter  caae  of  qtdet  enjoym^t 
by  the  leasee  of  tbe  privilege  grantedr-ond 
for  a  breach  of  this  ImpHod  covenant  he  can 
recover  in  thia  action.  We  are  of  the  opin- 
ion that  tte  grant  of  the  lease  in  question 
was  nattier  a  aale  nor  a  lease  of  property, 
Ineoiporeal  or  otherwlBe,  aa  usually  under- 
stood  by  tbe  use  of  the  term  "leaae."  The 
grant  was  of  ttte  right  to  maintain  and 
operate  a  ferry  over  the  Mlaaotui  river  be- 
tween the  dty  of  Pierre  and  Ft.  Pierre,  and 
to  c(Ae«t  tolls  for  transporttng  persons 
and  property,  for  a  period  of  seven  years, 
apon  the  paymoat  of  about  $1,000  aunnally. 
The  right  to  so  maintain  and  operate  soch 
ferry  and  coQect  tolla  Is  a  flranchlse.  It  is 
a  right  only  vested  la  IndlvldtialB  by  giant 
from  the  government.  It  is  a  sovereign  iire- 
rogative,  and  in  this  country  vests  In  an  In- 
dlvtdual  <ttly  by  a  l^slatlve  grant;  and  It 
makes  no  difference  whether  tbe  grant  be 
aaade  dtrectty  by  tbe  leglalatnre  or  by  a 
Btimrdiaate  body  to  whom  the  power  Is 
delegated;  It  Is  sCDl  a  grant  emanattaig  flfom 
the  auttiorlty  of  the  state.  Tomplke  Road  Co. 
T.  Campbell,  44  Cal.  80;  Chai^  River  Bridge 
Go.  V.  AVarren  Bridge  Co.,  11  Pet  686;  Tied. 
Unk  Pottes  Power*  p.  810.  It  was  said  in 


an  early  BngAlsh  case  that  terry  Is  pnUld 
Jurla  It  Is  a  feanchtse  lhat  no  mie  can 
erect  wltbeot  a  Ueanae  tnm  fte  crown;" 
Bleesett  v.  Hart,  WUIea,  606.  In  the  hands 
of  tbe  sObJeet  It  aiay  become  aa  toRHporeal 
hereditament  tbat  may  be  leased  or  as- 
signed, It  not  pnAUitted  by  tbe  grant;  but 
In  Ibe  caae  at  bar  no  grant  of  tbe  ftanchlae 
bad  been  made  to  the  county  of  wigiMM  m 
anch  coanty.  Tbe  statute  imder  which  this 
graat  was  made  Is  foimd  In  sections  1361- 
138&.  Comp.  Laws.  By  seotkw  laoi  it  la 
pcoTidedthat  it  shall  be  m^wfnlfer  any  per- 
son to  estaUiah  a  feny  without  having 
first  obtained  a  Ucense  tbereftor.  Tbe  fbl- 
lowtng  seeUon  eoafsrs  upon  boazda  of  coon- 
ty  commissioners  of  organized  countlea  an- 
IbozUy  ta  crant  ferry  leases  apoa  the  terms 
and  coodiUonB  therein  apedfied.  The  next 
section  preecribea  the  mastamm  at  ratee  to 
be  charged  as  tolls.  In  unorganized  cotmtles 
the  authority  to  grant  leasee  la  confored 
uptm  the  secretary  of  state;  and  section 
1367  it  is  provided  that  all  recelpta  for  rent 
received  by  the  board  of  county  commls- 
dooem  shall  be  paid  over  by  them  to  tiie 
county  treasurer,  and  by  him  apportioned  to 
llie  sebof^  fomT  of  the  eomtty.  It  will  thus 
be  seen  that  boards  of  county  commissioners 
and  the  secretary  ot  state  are  made  agents 
of  tbe  state  to  grant  ferry  leases,  and  that 
file  county,  as  soch,  has  no  property  In  sncb 
fnuK^lses.  Sncb  board  of  county  commls- 
rionersk  being  flie  agent  of  the  state,  has 
oldy  tte  anttiort^  conflsrred  upon  It  the 
l^islatare;  It  could  onty  exerdae  tbe  pow- 
er oonfttred  upoa  it  hy  tbe  state,  and  tn  tbe 
manner  prescribed  by  tbe  state  law,  and  ap- 
ply tlie  rent  recdved  to  the  parpoaes  sped- 
fled  in  the  law.  Tbe  county  did  not  recdve 
such  fands  for  geneml  county  purposes,  to 
be  dUiposed  of  as  the  btmrd  may  direct,  but 
Its  treasorer  received  It  as  a  special  school 
fond.  The  lessee  In  this  ease  was  folly  noti- 
fied by  a  dense  tai  the  lease  that  the  board 
only  granted  stich  lease  as  It  was  authorized 
to  grant  by  the  law,— fully  as  the  pow- 
er is  ffir&i.  to  said  first  party  by  the  statute 
ct  the  territory  in  regard  to  tbe  leasing  of 
ferries  by  county  eommlsaioners.'*  From 
ttda  review  of  the  statute  under  which  Qie 
lease  tn  this  case  was  granted,  ttie  conclu- 
sion seems  to  follow  that  tbe  board  of 
county  commissioners  made  no  sale  or  lease 
of  property  belonging  to  tbe  county,  but  sim- 
ply exercised  a  poiver  vested  In  such  board 
by  the  legislature;  and,  the  board  In  this 
case  having  strictly  followed  tbe  provisions 
of  tbe  law,  its  proceedings  Imposed  no  liabil- 
ity upon  tbe  county.  If  the  law  under 
whldi  tbe  board  acted  was  a  vaKd  law,  tbe 
leasee  obtained  all  be  contracted  for.  If  the 
law  was  not  a  valid  law,  ttie  board  of  county 
commtaslonerB  were  not  authorised  to  bind 
the  county  by  any  express  or  implied  cove- 
nant to  refund  tbe  money  paid.  The  county, 
OB  we  have  seen,  as  such,  received  no  mon- 
ey for  the  grant  It  would  therefore  b» 
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numifestiy  nnjast  to  reQnlie  It  to  retmid 
money  that  It  cannot  now  withdraw  from 
ttie  school  fund.  Into  which  title  money  was 
paid. 

The  cases  dted  by  Uie  ooonael  for  appe- 
lant to  HUB  tain  his  poaltioa  have  no  applica- 
tion, we  think,  to  a  case  like  the  one  at  bar. 
Mayor  v.  Mabie.  13  N.  Y.  151,  was  a  case 
where  the  dty  leased  the  prlrUese  of  collect- 
ing certain  wharfage,  of  which  the  city  waa 
the  owner,  and  the  court  there  was  an 
Implied  warrant  for  goiet  enjoyment.  It  was 
the  leaae  of  an  Incorporeal  hereditament.  It 
Is  true,  but  not  made  by  the  city  as  the  a^ent 
of  the  stale,  bat  of  Its  own  dty  property,  and 
the  rents  collected  therefrom  went  Into  the 
dty  treaanry  for  dty  porposea.  The  caaefl  of 
Grogan  v.  City  of  San  Frandaco,  18  Oal.  590, 
and  Pimental  t.  Same,  21  OaL  851,  known 
as  the  "City  Slip  Cases,"  were  actions 
brought  to  reeorer  back  money  paid  for  prop- 
erty belonging  to  the  dty,  to  which  the  title 
of  the  purchasers  were  h^  Inralid  by  rea- 
son of  the  failure  of  the  dty  to  comply  with 
the  law  In  making  the  sales  The  dty  owned 
the  property,  and  had  fall  power  to  convey 
it  In  a  prescribed  mann«',  which  tba  dty 
failed  to  observe  In  making  the  sale,  bat  It 
recedved  the  consideration,  and  appHed  tt  to 
dty  pniposes;  and  the  court.  In  their  de- 
datona,  aay  It  would  be  manlf efltly  nnJnBt  for 
the  d^  to  retain  the  property  and  money 
paid  for  It  also.  The  case  of  Hurd  t.  Han, 
12  "WiB.  112,  mach  relied  on  by  comisel,  was 
a  case  of  the  sale  of  school-land  certificates 
hcM  by  a  private  party,  which  were  wrong- 
fally  issued  by  the  state  land  commMoners. 
The  court  held  that  the  purchaser's  'igno- 
rance that  said  lands  had  not  been  offered  for 
resale  at  public  auction  by  said  commission- 
ers [as  the  law  required  before  new  certifi- 
cates could  be  Issaed]  was  sach  a  mistake  or 
Ignorance  of  a  fact  as  gave  him  a  ri^t  In 
equity  to  a  rescission  of  the  contract"  In  the 
case  at  bar  the  proceedings  of  the  board  of 
connty  commissioners  were  In  strict  con- 
formity to  the  law.  No  act  was  omitted  to 
be  done  required  by  the  law  to  be  performed 
by  It.  The  rule  governing  this  class  of  cases 
Is  well  stated  in  the  case  of  Boston  &  Sand- 
wich Glass  Co.  V.  C»ty  of  Boston,  4  Mete. 
(Mass.)  181.  as  follows:  **llie  legal  prlndple 
relied  upon  on  this  point  la  this:  That  If  a 
party,  with  full  knowledge  of  all  the  facts  of 
the  case,  voluntarily  pays  money  In  satisfac- 
tion or  discharge  of  a  demand  unjustly  made 
on  him,  he  cannot  afterwards  allege  such 
payment  to  have  been  made  by  compulsion, 
and  recover  back  the  money,  even  though  he 
should  protest,  at  the  time  of  such  payment, 
that  be  was  not  le^illy  bound  to  pay  the 
same.  'Hie  reason  of  the  role,  and  Its  pro- 
priety, are.  quite  obvious,  when  applied  to  a 
case  of  payment  upon  a  mere  demand  of 
money,  unaccompanied  with  any  power  or 
anthority  to  enforce  audi  demanu  except  by 
a  suit  at  law.  In  snch  case,  if  the  party 
woald  resist  an  nnjust  demand,  he  must  do 


so  at  the  threshold.  The  parties  treat  with 
each  other  on  equal  terms,  and,  if  litlgatioK 
is  Intended  by  the  party  of  whom  the  money 
Is  demanded.  It  should  precede  payment." 
Hm  case  of  County  of  La  Sails  v.  Sbn- 
m<mB,  S  Oilman,  51S,  would  seem  on  a  casual 
reading  to  support  the  content! oo  of  appel- 
lant, but,  when  carefully  examined,  it  will  be 
foond  not  to  be  In  conflict  with  the  general 
doctrine  stated.  T^t  was  an  aotioin  to  re- 
cover back  mon^  paid  tor  a  feiry  lease,  end 
the  plain tUf  recovered,  and  the  jndgment  was 
sustained  by  the  supreme  oonrt  There  was 
no  question  as  to  the  validity  of  the  law  or 
the  lease;  but  the  board  of  oonnty  commls- 
slodoers,  though  ih»  amount  they  could  chaige 
as  rent  tor  the  lease  was  Umtted  to  $100  per 
annum,  exacted  of  the  plalntifl  9QO0  pei*  an- 
num. Upon  the  groond  that  the  board  extort- 
ed the  payment  at  the  extra  MOO  from  the 
plalntlfr  without  any  anthority  of  law,  he  was 
held  entitled  to  recover  it  back.  Ttte  court 
says:  "Ttey  had  no  ri^t  to  annex  conditlona 
or  impose  restrictions  not  imposed  by  the  stat- 
ute. In  this  case  they  decided  to  establish 
the  fbrry,  but  chose  only  to  grant  the  license 
to  tile  person  that  would  pay  lue  largest 
amount  of  money  for  the  franchise  in  addi- 
tion to  ttie  tax  whldk  they  mie^t  legally  bn- 
poae;  in  other  words,  t^e  privilege  of  fer- 
riage was  put  up  at  public  auction  to  the 
highest  bidder.  The  law  conferred  no  snch 
power  Ml  the  commlaslonera.  in  the  grant- 
ing of  licenses  they  were  bound  to  ke^  with- 
in the  provisions  of  the  statute  conferring  the 
power  and  regulating  Its  exercise.  What 
was  the  condition  of  the  plaintiff,  and  what 
efTect  did  this  unauthorized  arrangement  of 
the  commissioners  have  upon  him?  He  had 
been  keepli^  the  ferry,  and  was  anxious  to 
secure  a  continuance  of  the  privilege;  but, 
Instead  of  being  i^ermttted  to  have  It  by  com- 
plying with  the  requlsltl<»is  of  the  statute, 
and  submitting  to  pay  the  highest  tax  ^rtilcb 
oould  be  assessed  on  the  franchise,  he  was 
compelled  by  the  force  of  circumstances,  ovo! 
which  he  had  no  control,  to  adnKace  a  large 
sum  of  money.  In  order  to  obtain  the  license. 
The  Illegal  conduct  of  the  commissioners  put 
the  plaintiff  in  their  power,  and,  taking  ad- 
vantage of  his  peculiar  situation,  they  ob- 
tained money  ft-om  him  to  which  the  county 
had  not  ths  shadow  of  rii^t  The  money  was 
unlawfully  and  wrongfully  obtained,  and 
cannot.  In  equity  and  good  conscience,  be  re- 
tained by  the  county." 

The  case  at  bar  is  clearly  one — If  the  con- 
tention that  the  law  was  Invalid  Is  correct— 
of  a  mutual  mistake  of  the  parties  as  to  the 
law.  Both  supposed  it  to  be  valid,  and  the 
lease  was  granted  and  received  upon  tbat 
theory.  If,  as  dalmed  by  the  counsel  for  ap- 
pellant, the  law  was  Invalid,  and  the  appel- 
lant or  his  grantor  did  not  obtain  the  privi- 
lege be  expected  under  the  graut,  tt  was  his 
mlirfnrtune,  for  which  the  law  afFord»  him  nu 
remedy.  We  do  not  wish  to  be  understood 
as  expressing  any  opinion  as  to  the  nlldUy 
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Of  the  law  under  which  the  lease  was  as- 
nimed  to  be  granted.  There  ta  nothing,  -we 
think,  stated  In  the  oomplalnt  In  this  case  to 
take  it  oat  of  the  general  principle  that  whoi 
a  party,  without  mistake  of  fact,  or  fraud, 
duress,  or  extortion,  Tohmtarily  pays  mcmey 
on  a  demand  which  Is  not  enforceable  against 
talm,  he  cannot  recover  it  htitk.  The  leasee 
In  this  case  was  at  liberty  to  take  the  lease 
or  not,  as  he  saw  lit.  A  refusal  to  pay  would 
hare  resulted  mer^  In  his  not  obtaining 
the  ferry  privilege.  He  could  and  did  use 
his  own  judgment  as  to  the  valldi^  of  Oie 
law,  and  when  he  decided  to  tidce  the  lease, 
and  pay  his  money.  It  was  a  purely  voluntary 
act  on  his  part.  Elee,  In  addition  to  the  an* 
tttoritles  dted  In  the  principal  opbilon,  the 
following  cases:  Bmery  v.  caty  of  Lowell, 
127  Mass.  188;  Onstin  Otty  of  Vlroqua,  67 
Wis.  814.  30  N.  W.  Rep.  615;  Flower  v. 
Lance,  GO  N.  Y.  608;  Sooy  v.  State,  88  N.  3. 
Law,  SSM;  Claike  v.  Dutdier.  0  Oow.  674; 
Bnunmaglm  t.  Ttlllnghast,  18  CaL  266;  De- 
troit V.  Martin,  84  Bilch.  170;  Town  v.  Burnett, 
84  Ala.  400;  Harrey  v.  President,  etc.,  of 
Oln^,  42  m.  880;  Glty  of  Oamden  v.  Green. 
(N.  J.  Err.  &  App.)  25  AtL  Rep.  867; 
SiAwarzenbaCh  v.  Apparatus  Co.,  (Md.)  8  AtL 
Rep.  676;  Town  of  Ugonler  v.  Ackerman,  46 
Ind.  &&2.  The  latter  cose  reviews  the  cases 
upon  this  question  very  fully.  Entertaining 
these  vlewB,  we  cannot  think  a  rehearing 
could  posdbJy  change  them.  The  rdtearing  Is 
therefore  denied. 


STATE  ex  Tel.  HcQBB  v.  GARDNER, 
(Supreme  Court  of  South  Dakota.   Feb.  24, 
1883.) 

QOO    WaHUNTO  —  JOHISDICTION     or  SOPKEMB 

Court— CiBooiT  Jodoes  —  Blictions  to  Fill 

VACAXCnS— AFPOIKTM  BXTB. 

1.  That  clause  of  lectlon  8.  art.  6,  of  the 
cODBtitutioii,  which  authorixes  the  aapreme  court 
to  Issue  the  "writ  of  quo  warranto"  must  be 
nnderatood  as  Intended  to  pve  the  court  juris- 
diction of  cases  In  which  the  information  la 
the  nature  of  quo  warranto  has  become  a 
substitute  for  the  ancient  writ 

2.  In  case  of  doubt  between  different  con* 
Btmctlons  dalmecl  ft>r  a  constitutional  or  stat- 
ntorr  provision  or  the  meaning  of  a  term.  It 
is  always  allowable  to  inquire  what  results 
would  leBitimateljr  follow  either,  with  a  view  of 
ascprtaiQlnjr.  if  po»aible,  whether  such  conse- 
quenceH  were  contemplated  or  intended. 

3.  There  Is  no  inherent  reserved  power  In 
the  people  to  hnld  an  election  to  fill  a  vacancy 
to  an  elective  office. 

4.  Such  election  can  only  be  held  when 
and  Afi  authorized  hy  law. 

6.  Id  section  37,  art.  6,  of  the  constitutioQ, 
which  provides  that  "vacancies  in  the  elective 
otBcea  provided  for  in  this  article  Undidary] 
shall  be  filled  fay  appointment  until  the  next 
iceneral  election,"^  etc.,  the  expression  "next  gen- 
eral election"  means  the  next  election  at  which 
It  is  provided  by  law  that  the  officer  may  b* 
elected  whose  office  has  become  vacant. 

6.  In  November,  1882,  when  the  goieral 
elM"Hon  was  hpld.  there  was  no  law.  constitu- 
tional or  statutory,  authorizing  the  election  of 
a  circnlt  jndge,  either  for  a  foil  term  or  for  a 
fractional  term. 


7.  Until  such  a  law  Is  passed  there  can  be 
no  election  of  supreme  or  circuit  judges  under 
section  26,  art.  5,  of  the  constitution,  providing 
that  "the  Judges  of  the  supreme,  rfroult,  ana 
county  courts  shall  be  chosen  at  the  first  eleo* 
tion  held  under  the  provisions  of  this  constitu- 
tion, and  thereafter  as  provided  by  law." 

8.  The  «>vemor  having  appiMoted  respond- 
ent to  the  office  of  drcuit  judge  of  the  seventh 
Judicial  drcuit  to  fill  a  vacaucy  in  said  office, 
such  appointment  constitutes  a  good  title  to 
such  office  until  the  legislature  provides  by  law 
for  the  election  of  his  successiff. 

(Syllabus  by  the  Court.) 

Quo  -waminto  by  the  state  on  the  relation 
of  Levi  McGee  against  William  Gardner  to 
try  the  title  to  the  office  of  judge  of  the 
seventh  judicial  circuit  Writ  denied. 

Coe  L  Crawford,  Atty.  Gen.,  and  W.  O. 
Temple,  for  relator.  William  Gardner  and 
S.  J.  Fantms.  ftnr  refvondent 

KELLAH,  J.  This  is  an  applloation  by 
the  relator  for  leave  to  file  In  this  court  an 
information  In  the  nature  of  quo  warranto. 
The  object  of  the  proceeding  Is  to  try  the 
title  to  the  office  of  judge  of  the  seventh 
judicial  dpcult.  As  the  determination  of 
this  application  depends  upon  the  construc- 
tion and  effect  of  oertain  constitutional  pro- 
visloQS,  rather  than  upon  a  shown  compU- 
anoe  with  any  rules  of  procedure,  we  epito- 
mize the  facts,  which  are  set  out  in  the  in- 
formation with  particularity  and  clearness, 
and  present  the  following  general  statement 
as  sufflcleat  fbr  an  understanding  of  the 
questions  Involved: 

At  a  genual  dectiim  held  on  ttie  Ist  day 
of  October,  1888,  John  W.  Nowlln  was  duly 
rteoted  judge  ot  the  seventh  judicial  drcuit 
In  said  state  for  the  term  commencing  No- 
vember 2, 1880,  snd  ending  the  first  Tuesday 
after  the  first  Monday  In  January.  1884; 
that  he  duly  qualified,  and  dlschoi^ed  the  du- 
ties of  his  t^oe  until  the  Ist  day  of  Novem- 
ber, 1891,  when  he  resigned,  and  the  said  of- 
fice became  vacant;  that  thereupon  the  gov- 
ernor, by  virtue  ot  section  87,  art  fi^  of  (he 
constitution,  and  sections  1382  and  1384  of 
the  Complied  Laws,  appointed  and  commis- 
sioned the  respondHit,  William  Gardner,  to 
fill  nufli  vacancy;  that  thereupon  the  said 
William  Gardner  qualified,  and  took,  and  still 
rettUns,  possession  of  said  office;  that  at  the 
next  general  Section,  whldi  txnurred  on  tiie 
8th  day  ot  November,  1882,  the  relator  was  a 
candidate  for  the  oflAce  of  said  circuit  Judge 
for  the  unexpired  term  of  said  Jotm  W. 
Nowlln,  and  received  a  majority  of  all  the 
votes  cast;  that  all  the  requlremoita  ot  the 
law  In  respect  to  his  nomination,  the  manner 
and  form  of  holding  said  g»i»al  electioo, 
and  the  canvass  of  the  votes  were  duly  ob- 
served; that  In  due  time  rdabw  to(A  and 
subscribed  the  oath  of  office  and  transmitted 
the  same  to  the  secretary  of  state,  snd  then 
demanded  of  the  said  WUUam  Gardner  to  be 
let  intosald  office,  which  was  roCused;  that  at 
the  genwal  election  held  In  Novanber.  1800^ 
the  said  William  Gardner  was  duly  elected  a 
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member  of  the  legislature  of  said  state  for 
the  term  of  two  years,  ending  January  1, 
1893,  and  duly  qualified  and  assumed  the 
duties  of  said  office;  tltat  at  the  time  of  his 
said  appointment  to  the  office  of  Judge  as 
aforc«taid,  to  wit.  on  the  2d  day  of  November, 
IS&l,  his  term  of  office  as  such  member  of 
the  legislature  had  not  expired,  and  he  was 
inellglblfi  to  said  office  of  circuit  Judge  by 
reason  of  section  12,  art  3,  of  the  constitn- 
tion  of  the  state;  that  the  salary  attached  to 
said  office  Is  $2,000.  Respondent  presents 
his  own  affidavit,  showing  that  on  the  11th 
day  of  Janoaiy,  1893,  and  after  the  expira- 
tion of  the  term  for  wliich  he  was  elected  a 
member  of  the  le^latut&  as  set  forth  In 
relator's  information,  he  'VTOfl  duly  appointed 
by  the  governor  of  the  state  to  said  office  of 
circuit  Judge,  to  fOl  the  unexpired  term  of 
Judge  Nowlln,  resigned;  that  he  now  holds 
the  same  by  virtue  of  said  appointment;  and 
resists  the  filing  of  relator's  information. 

While  respondfflit's  objection  to  the  fil- 
ing of  this  information  is  in  form  and  mat- 
ter of  time  preliminary,  the  objection  goes  to 
tlie  substance  and  merits  of  this  wh(de  con- 
troversy. Respondent  does  not  question  the 
report ty  of  relator's  nomination,  nor  his 
qnaliflcations  as  to  age,  residence,  or  learn- 
ing, nor  the  form  and  manner  of  the  general 
election,  nor  the  fact  that  rdator  received  a 
majority  of  the  votes  cast,  but  omtends  Hiat 
the  votes  so  cast  tw  the  relator  were  nuga- 
tory, and  without  l^;al  effect,  for  the  reason 
that  there  was  no  law,  either  constitutional 
or  statutory,  authorizing  an  election  to  fill 
the  vacancy  in  said  office  of  drcuit  judge, 
and  that  his  app(^tment  by  the  governor  is 
good  and  In  full  force,  and  continues  him  in 
sold  office  until  his  successor  Is  elected  and 
qualified,  which  can  only  be  done  at  an  elec- 
tion Legally  authorized  to  fill  such  vacancy. 
It  is  evident  that  the  correctness  of  this  claim 
Is  purely  a  question  of  law,  and  must  be  deter- 
mined upon  a  consideration  of  constltutloiial 
and  statutory  provisions,  of  all  of  which  we 
are  now  as  fully  Informed  as  we  could  be  upon 
a  final  and  formal  presentation  of  any  issue 
that  might  be  framed  In  the  case.  There 
was  some  dlscosslon  as  to  the  precise  form 
in  which  tMB  court  should  exercise  its  Juris- 
diction In  quo  warranto,  whether  by  issuance 
of  writ  or  by  entertaining  an  Information  In 
the  nature  of  quo  warranto.  We  deem  It 
unnecessary,  and  It  would  probably  seem 
pedantlo  In  this  court  to  imdertake  to  re- 
view the  growth  and  development  throu^ 
different  forms,  of  proceedings  In  quo  war- 
ranto, from  the  original  prerogative  writ 
down  to  the  special  proceedings,  initiated 
informatics,  which  have  become  the  remedy 
now  In  general  use  as  a  substitute  for  the 
ancient  writ.  Hie  Jurisdiction  of  this  court 
In  quo  warranto  proceedings  is  derived  from 
section  3,  art  5,  of  the  constitution:  "The 
supreme  court  shall  also  have  power  to  issue 
writs  of  mandamus,  quo  warranto,  oertiorart. 
Injunction,  and  other  original  azul  remedial 


writs,  with  authority  to  hear  and  determine 
in  such  oases  and  under  snob  r^nlatlons  as 
may  be  preecaibed  by  law."  This  constltu- 
tlonal  provision,  while  using  the  terms  "writ 
ot  quo  warranto,"  has  In  different  states 
been  ccmstrued  to  mean  the  modem  tof  onni^ 
tion  In  the  nature  of  suoh  writ  State  v. 
Railroad  Co.,  34  Wis.  197;  State  v.  Gleason, 
12  Fla.  190;  Fleople  v.  Utlca  In&  Co.,  lA 
Johns.  368;  State  v.  Leatherman,  88  Arfc.  SI; 
People  V.  Keeling,  4  Oolo.  129. 

The  real  problem  to  be  solved  Is  to  ascer> 
tain  the  true  Intent  and  meaning  of  section 
37,  art  5,  of  the  constitution.  It  reads  as  fol- 
lows: "All  officers  provided  for  tn  this  arti- 
cle shall  respectively  reside  in  the  district, 
county,  precinct,  dty,  or  town  for  which 
they  may  be  elected  or  appointed.  Vacan- 
cies in  the  elective  offices  provided  for  In 
this  article  shall  be  filled  by  appointment 
until  the  next  general  election  as  follows: 
All  Judges  of  the  supreme,  circuit,  and  coun- 
ty courts,  by  the  governor;  all  other  Judicial 
and  other  officers  by  the  county  board  of 
the  counties  where  the  vacancy  occurs;  In 
cases  of  police  magistrates,  by  the  munici- 
pality." The  argum^t  of  the  relator  Is  lllte 
this:  The  term  "general  election"  is  sev- 
eral times  used  in  the  constitution,  and  has 
a  fixed  meaning;  section  20,  art  20,  (Sdied- 
ule.)  providing  "that  the  first  general  election 
under  the  provisions  of  this  constitution  shall 
be  h^d  on  the  first  Tuesday  after  the  first 
Monday  in  November,  18D0,  and  every  two 
years  thereafter."  So  that  said  section  37 
authorized  the  governor  to  fill  the  vacancy 
In  the  said  office  of  circuit  Judge  by  an  ap- 
pointment which  could  not  reach  beyond 
"the  next  general  election,"  to  wit,  the  No- 
vember election  of  1892.  And,  further,  that 
said  section  did  by  Implication  authorize  the 
election  at  that  time  of  a  person  to  fill  such 
vacancy,  and  the  unexpired  term  of  Judge 
Nowlln,  resigned.  Whether  the  expression 
"general  election"  Is  used  in  this  section  wltSi 
the  definite  and  defined  meaning  given  to  It 
In  said  section  20,  art  26,  seems,  at  least, 
doubtful  when  other  parts  of  the  same  sec- 
tion are  considered.  The  object  to  be  sought 
Is  the  thought  of  the  constitution  makers 
in  the  use  of  this  expression,  not  generally, 
nor  In  other  parts  of  the  same  Instrument 
but  in  this  particular  provi^on;  and,  while 
the  presumption  Is  that  they  constantly  used 
the  same  expression  with  the  same  meaning, 
yet  such  presumption  Is  not  conduslve.  In 
case  of  doubt  between  different  constructions 
claimed  for  a  constitutional  or  statutory 
provision,  or  the  meaning  of  a  term.  It  is 
always  allowable  to  faiqulre  what  results 
would  legitimately  follow  elthw,  with  a  view 
of  ascertaining,  if  possible,  whether  such 
cop''>equences  were  contemplated  or  intend- 
ed. Rhodes  v.  Weldy,  (Ohio,)  20  N.  B.  Rep. 
461;  Henry  v.  Trustees,  48  Ohio  St  671,  30 
N.  B.  Rep.  1122;  Oooley.  Const  lim  71. 
This  provision  for  fllUng  vacancies  appllra  to 
all  the  offices  named  In  said  article  0,  Indud- 
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Ins  jwUees  of  the  peace  and  police  maglB- 
timtea,  but  we  do  not  tMnk  It  woold  be  con- 
tended  ttuit  by  force  of  tbla  ptorMm  vacaa- 
dm  In  ttw  office  of  Jnttoes  of  the  pence 
most  be  filled  at  the  general  November  eleo- 
tkm  In  tbe  eren-annAered  yean,  tOBtend 
of  at  Uie  aamifll  town  meeting,  or  that  va- 
candee  b  tbe  offlce  of  pt^ce  magistrate  mnet 
be  filled  at  the  next  general  electUm  referred 
to  In  said  section  20  of  the  achedole,  butead 
of  at  the  next  mudclpal  election.  We  think 
the  term  "gennal  deetkm"  li  need  here 
wtCh  the  qneUflcatlon  ImpUed  Hut  la  ex- 
preeaed  In  aectlon  188S,  Oomp.  Laws.  That 
aecttoB  refers  to  appotaitinCTti  to  fill  racan- 
dea,  and,  altboiigh  It  Is  provided  In  a  former 
aectltm  fbaX  Inatlcea  of  Ibe  peace  shall  be 
elected  at  the  anntml  town  meeting,  atUl 
said  section  1886  prorUea  that  vacandee  in 
audi  office  are  to  be  filled  by  a^otntmeat 
"until  the  next  general  election  at  which 
thB  Taeaacr  am  be  flUed."  So,  tn  case  of  a 
Taeancy  In  the  oflloe  of  poUoe  magistrate, 
tbe  apiKdntment  woidd  be  made  by  tba  mVf 
BldpaUty.  not  until  the  next  general  elec- 
tion, aa  defined  In  said  section  20,  being  the 
Meonial  fall  election,  but  until  tbe  next  mu- 
nicipal election  at  which  sndi  office  might 
properly  and  legally  be  filled.  This  inter- 
pretatltm  of  the  ezprenlon  "next  general 
election,"  aa  used  ta  aald  section  87,  Is  not 
unreasonable,  and  seems  neoeassiy  to  aroW 
an  Inomutetency,  If  not  a  positive  confllet, 
between  such  section  and  other  prorlskms 
of  the  otmstltatlon. 

Section  26  of  said  art  S  provides  for  the 
electlou  of  judges  at  the  first  election  held 
under  the  coostltation,  and  "thereafter  as 
invrlded  by  law,"  which  may,  it  is  express- 
ly provided,  be  on  a  day  different  from  that 
on  which  an  election  Is  held  fbr  any  other 
purpose.  Tbe  judicial  election  may  there- 
fore be  at  tbe  general  electlou  in  tbe  eren- 
nombered  years,  or  at  the  annual  election 
(section  1441,  Oomp.  Laws)  in  the  odd-num- 
bered years,  or  It  may  be  at  a  special  elec- 
tion called  for  that  and  no  other  purpose. 
If  this  present  le^lature  should  provide  for 
the  election  of  Judges  at  an  annual  Section 
to  be  held  in  the  fall  of  1S93,  as  It  has  un- 
doubted authority  to  do,  then  the  term  for 
which  Judge  Nowlin  was  elected  would  be 
thus  determined.  But  suppose,  the  legisla- 
ture having  exercised  its  right,  and  made  the 
Judges  ^ectable,  not  at  the  general  election, 
but  at  the  annual  election  in  1893,  a  vacancy 
occurs,  would  the  governor  still  appcdnt  until 
the  next  general  election?  If  so,  his  appobt- 
ment  might  be  good  to  continue  the  ap- 
pointee in  offlce  beyond  the  term  for  which 
his  predecessor  was  elected,  and  It  would 
prove  to  be  more  than  an  appointment  to 
fill  a  vacancy.  This  would  not  be  tolerable, 
bat  it  Is  plain  that  such  a  condition  might 
easily  occur,  and  we  think  the  fact  strikingly 
Uljistnitoe  the  prt^riety,  if  not  necessity, 
Of  Interpreting  the  term  "next  general  elec- 
tion** as  we  have  already  indicated.   It  wU 


not  do  to  my  tbaA  It  ougbt  not  to  be  so  qual- 
ified, untu  Bocb  oonatrnctlmi  becomes  necee- 
saiy  by  the  leglalitnre  havtaig  acted  and 
made  the  Judges  electable  at  a  time  other 
than  the  general  election,  for  every  provision 
of  the  constitution  must  be  read  and*  con- 
strued -wlt^  reCereooe  to  every  other  prorl- 
tfon,  and  with  regard  not  only  to  what  must 
be  done,  but  what  may  be  done  under  it. 
Besides,  to  so  bold  would  make  the  fn^wntng 
of  Hie  oooatltiitloa  depmd  npon  what  may 
be  tbe  subsequent  action  of  the  legUatnre. 

We  find  strong  support  for  such  interpreta- 
tion of  the  term  "next  feoeral  dectloa"  in 
tbe  very  recent  case  of  State  v.  Philips, 
<Fla.)  11  SoutiL  R^.  93^  where  the  court 
was  called  open  xo  determine  ibo  rtgbt  of 
a  respottdoit  In  quo  warranto  proceedings 
to  the  offioB  of  nnmldpal  Judge.  It  was  pro- 
vided m  the  charter  under  which  the  case 
arose  tluit  tlie  dty  comicU  should,  at  ita  sec- 
ond r^rnlar  meeting  after  llie  election  In 
June.  1888,  ^ect  a  dty  dert:  and  oOier  des- 
ignated city  officers,  and  a  municipal  judge. 
The  term  of  offlce  ot  the  judge  was  two 
years,  and  of  other  officers  one  year.  It  wu 
further  provided  fliat  tlMreafter,  at  tbe  sec- 
ond regular  meeting  after  the  annual  elec- 
tkm,  there  should  ammally  be  elected  the 
oflloera  whose  term  of  office  waa'ane  year, 
and  biennially  the  offloera  whose  term  was 
two  years;  tiraa  Inplndliig  the  rnmddiMl 
judgfc  At  its  second  regular  meettog  after 
the  dection  In  Jane,  1881,  Hie  d^  oomua 
made  an  election,  but  such  incumbent  re- 
signed January  1,  1602.  The  dty  councU 
was  authorised  to  fill  such  vacancy  "until  the 
next  regular  dectloa."  They  filled  tbe  va- 
cancy by  the  deetlon  of  the  rdntor.  At 
Oie  next  regular  election  thereafter,  being 
the  second  meeting  of  the  council  after  the 
election  In  June,  1882,  whm  otiier  dty  offi- 
cers were  dected,  they  also  elected  a  munic- 
ipal judge  to  fill  the  mmiplred  term  <it  tba 
resigned  judge,  upon  the  theory  that  relat- 
or's appolntmoit  expired  at  sndi  deetlon, 
becanse  It  was  In  trams  and  In  fact  tiie 
"next  regular  election;"  but  the  court  hdd 
that  the  expresdon  "next  regular  election" 
must  be  understood  and  taken  to  mean  tbe 
next  regular  dection  at  which  It  was  provid- 
ed that  a  judge  ml^t  be  dected,  and  con- 
sequently that  rekitor*e  term  did  not  expire 
until  the  regular  election  In  189&.  The  court 
said:  "When  It  Is  declared  that  the  dty 
council  diall  fill  vacancies  until  the  next 
regular  dection,  It  means  until  the  next  reg^ 
ular  dection  provided  by  the  charter  for 
electing  the  officer  whose  term  has  become 
vacant" 

Fedlng- constrained  to  hold  Hmt  the  term 
"next  general  election,"  as  used  In  said  sec- 
tion 37,  art  5,  means  the  next  gcmeral  dec- 
tion at  which  a  drcult  Judge  might  be  dect- 
ed, the  next  question,  directly  stated,  is  this: 
Is  there  any  law,  constitutional  or  statutory, 
which  authorized  the  electors  of  the  seventSi 
Judicial  drcult,  at  the  general  electSon  In 
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Norembw,  1802,  to  Tote  tat  and  elect  a 
Jadge  of  Bsld  drcnit  to  flU  the  vacancy  occar 
ritmed  by  the  mlgnatira  of  Judge  Nowlln? 
The  relfttor  concedee  that,  altlioiMEh  the  of- 
fice of  drcnit  jndge  im  eiecttre,  ttiere  is  no 
Inheroit  reewred  power  tn  flie  people  to 
hold  an  election  of  Budi  Judge,  dther  for  a 
foil  term  or  to  flU  a  TaouuVt  and  that  It 
can  only  be  done  when  and  as  afflrmatlvely 
authorised  hy  law.  This  principle  la  firmly 
settled.  8  Amex.  &  Eng.  Bnc.  Law,  p.  284; 
People  V.  Uatfaewson,  47  CaL  442;  State 
Roblnacm,  1  Kan.  17;  State  t.  Jenklna,  43 
Mow  261;  Sawyer  t.  Haydtm,  1  Mer.  TS; 
Com.  T.  Baxter,  85  Fa.  St  268.  Relator, 
howerer,  Inaisti  that  the  aathority  to  hold 
an  election  may  be  Implied,  and  that  what  la 
Implied  la  aa  nmch  a  part  of  the  law  aa 
what  la  ei^ressed,  and  contmda  that  auttuuv 
Ity  for  fining  said  TBcancgr  1^  dectlon  la  eon- 
fened  neceasaiy  ImiAlcatlcm  1^  ttia  aaid 
aectlon  87,  art  B,  whteh  we  hare  already 
quoted  and  partially  considered.  He  argnea 
ttiat,  the  power  of  the  governor  to  a^cdnt 
l>dng  limited  to  "the  next  general  Section," 
there  springs  the  plain  Implication  that  at 
that  time  the  people  are  authorised  to  elect 
If,  then,  tiila  impUcattom  is  a  fbiraad  maont 
one,  and  la  therefore  as  much  a  part  of 
the  conatltutton  aa  though  It  were  ei^reeaed, 
what  becomea  of  the  anthoilty  opready 
conferred  iqxm  tho  legislature  fay  aectbm  26 
of  the  same  article,  to  provide  "Wbea  the 
Judges  abonld  be  elected?  It  may  be  re- 
plied that  this  implied  antiiorlty  refers  only 
to  eleetlfms  to  fill  vaundea,  and  in  respect 
to  these  two  sections,  and  the  neoeaalty,  if 
poBBlble,  of  avoiding  uiy  confilct  between 
them,  rdLator.  hi  his  brief,  si^:  "A  reason- 
aide  construction  would  be  to  hold  that  aec- 
tkn  20  refers  exclusively  to  the  fall  term, 
or  regular  election  of  the  Judges,— the  day 
<m  which  all  the  Judges  ore  elected  through- 
out the  state,— while  section  37  has  refer- 
ence to  the  filling  of  vacandea;  and  it  is 
plain  that  this  was  the  intent  of  the  con- 
ventfam  adopting  the  ccmstltntton."  But 
wltli  thia  thoofiAit  in  mind,  let  ua  refer  again 
to  the  case  already  supposed.  The  legisla- 
ture having  mode  the  Judges  dectable  at  the 
annual  election,  or  the  election  In  the  odd- 
numbered  years,  as  they  may,  a  vacancy 
oecnra  six  months  prior  to  such  election,  does 
the  governor's  app<^taient  then  ran  past 
the  ensuing  ftpnuwl  election  and  until  the 
**next  gmonl  tiectlouT^  If  ao,  it  would  nec- 
essarily extend  that  twm  a  year  b^ond  the 
term  in  the  oUier  circuits  ot  the  s&te,  and. 
In  conaequenoe,  cut  off  one  year  from  the 
term  of  the  elected  successor,  for  by  section 
26,  art  5,  such  successor's  term  must  expire 
rimnltaneonsly  vrlth  the  term  of  all  other  cir- 
cuit Judges.  A  construction  from  which 
sudi  couseqnences  would  legitimately  fol- 
low cannot  be  tolerated.  But  If,  on  the 
other  band,  in  the  case  supposed,  the  govern- 
or^ ^ntdntment  would  »pire  at  the  next 
umnal  election.  Instead  of  at  the  next  gen- 
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eral  election,  it  would  be  so,  for  one  of  two 
reasons;  either  becsnse  the  term  "neoct  gen* 
eral  election,"  as  used  In  said  section,  was 
not  intended  to  have  the  fixed  meaning 
claimed  for  It  tqr  relator,  m  because,  al- 
thougb  Qrigtaully  so  Intended  iOie  framem 
of  the  constitution,  subsequent  legislation, 
permissible  and  even  foreshadowed  by  the 
conatltntlon  Itself,  makes  neceaaary  a  dlflFer- 
ent  construction  from  that  originally  Intaid- 
ed,  which  latter  view  Is  equally  intolerable. 
We  can  see  no  reasonable  escape  from  hold- 
ing that  the  e^qireaahm  *the  next  general 
Section,"  as  used  in  ssid  section  87,  art  B, 
means  and  was  intended  to  mean  the  next 
titection  at  wldch  It  la  prodded  1^  law  that 
a  drcult  Judge  may  be  dected. 

Section  26  of  the  same  article  saya:  **llio 
Judges  of  the  supreme,  circuit,  and  county 
courts  shall  be  chosen  at  the  first  election 
Ibdd  under  the  provialona  of  tUs  constitn- 
Htm,  and  thereaf^  as  provided  by  law; 
and  the  leglalatnre  may  provide  for  the 
election  of  such  officers  on  a  different  day 
from  that  on  which  an  election  is  held  fbr 
01^  other  purpose,"  etc.  It  Is  Judicially 
known  to  tills  court  that  prior  to  thia  oonatt- 
tutlon  the  Judges  of  whldi  the  supreme  and 
circuit  Judges  are  the  successors  were  not 
elective  officers,  end  that  there  was  no  law 
providing  for  their  election.  Such  fact  was 
of  course  wen  known  to  the  convention  that 
formulated  the  constitution,  and  to  our 
minds  ttie  pUUnthonglit  and  suggestion  of  the 
foregoing  section  Is  that  it  would  become 
the  duty  ot  the  legislature  to  provide  for 
such  election;  and  until  sudi  provleitm  Is 
made  there  Is  no  law  In  this  state  fbr  tiie 
election  of  Judges.  This  view  is  sustained 
the  tact  that  <tf  all  the  state  <^cera  the 
Judgea  alone  ore  1^  by  the  constitution 
to  be  etected  "as  provided  by  law;"  as  to 
all  others  the  constitution  definitely  provides 
when  they  shall  be  succeaaively  elected.  Sec* 
tioua  3,  12,  art  4.  It  Is  very  evident  that 
the  legislature  did  not  understand  that  the 
constitution  Itsdf,  unaided  by  statutory  law, 
made  provision  fOr  the  election  of  judges, 
for  at  its  first  lawmaking  sesdon  It  definite- 
ly provided  for  the  electi<m  of  county 
Judges,  and  fixed  the  time  fbr  tbdr  electl<m. 
Chapter  78,  Laws  1880.  Such  a  law  wa<i  no 
more  necessary  to  authorize  the  election  of 
a>unty  Judges  than  supreme  and  drcult 
Judges,  for  sold  sections  26  and  37  cover 
the  three  daaaea  of  Judges  In  the  snme 
t;erms.  Thua  Interpreting  and  construing 
the  constitutional  provldons  Involved,  we 
conclude  that  the  governor's  appolntmCTt  of 
the  respondent,  made  January  11,  1883,  con* 
stittttee  a  good  title  to  the  office  to  w^ch  he 
was  appointed  until  the  legislature  provides 
by  law  fbr  the  election  of  his  successor, 
unless  his  term  undw  sudt  appolntm«)t  Is 
controlled  by  one  or  mora  of  the  statutory 
provisions  to  which  relator  caUs  our  attri- 
tion. We  refer  to  the  appolntmoit  of  Jan- 
uary, 1888,  tac  the  reason  that  tU.was  under 
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thlfl  appointment  that  r«q>ondcnt  was  hoM- 
tav  uid  ^'<<''*''»g  the  office  In  question  when 
relator  Instituted  this  proceeding,  bo  that 
the  qaeetiim.  of  respondent's  elUiflblUty  under 
the  fltat  appolntmentt  and  during  tlie  term 
for  which  he  was  elected  a  member  of  the 
state  lestslature.  Is  not  [nvolred.  We  do 
not  think  sections  1392,  1395,  Comp.  LawB, 
cited  by  relator,  militate  agaliost*  but  rather 
reinforce,  the  justness  of  the  conclusion  we 
have  reached.  The  two  sectlona  read  aa  fol- 
lows: "All  vacancies,  except  In  the  offices  of 
members  of  the  leglsIatiTe  assemblyi  shall 
be  filled  by  appointment  as  follows:  (1)  In 
the  state  and  district  offices,  by  the  ffovem- 
or.  •  •  •  Appointments  under  the  provi- 
sions of  this  act  dmll  be  made  in  writlng,- 
and  made  to  continue  until  the  next  general 
election  at  which  the  vacancy  can  be  filled, 
and  until  a  sncceesor  is  elected  and  quali- 
fied." Here  the  appointment  is  good,  not 
imtil  the  next  general  election,  but  until  the 
next  general  election  at  which  the  vacancy 
can  legally  be  filled,— that  Is,  the  next  gen- 
eral Section  when  it  Is  provided  by  law 
that  the  vacancy  can  be  filled;  and,  as  we 
have  attempted  to  show,  there  is  no  law  au- 
thoring the  filling  by  election  of  the  racan- 
cy  we  are  considering.  But  it  is  evident 
that  neither  the  foregoing  nor  any  other 
provision  of  statutory  law  can  have  the  ef- 
fect to  enlarge  or  abridge  the  force  of  the 
governor's  appointment  so  far  as  It  Is  fixed 
by  the  constitution.  His  authority  is,  as  we 
construe  It,  to  make  an  appointment  oper- 
ative and  forceful  until  the  legislature  pro- 
vides by  law  for  filling  such  vacancy  by  elec- 
tion. Until  It  Is  so  provided  there  is  no  au- 
thority for  holding  such  Section,  and  any  at- 
tempt to  do  so,  no  matter  what  mny  be  the 
good  faith  or  coirect  Intention  of  the  elect- 
ors, Is  nugatory,  and  without  legal  effect 
Ijeave  to  file  the  Information  Is  denied.  All 
ihB  Judges  concur. 


LYNCH  V.  NOa^HEBN  PAtt  B.  CO. 
(Supreme  Court  of  Wiicon^  Feb.  21, 1893.) 

Actios  mainbt  Railkoad  Compant— Injubt  to 
LtVB  Stock— Grii>BN<-E— NEOLioRycB. 
1.  In  an  action  against  a  railway  com- 
pany to  recover  for  injury  to  plaiutiGTs  horses 
It  appeared  the  railroad  crossed  a  highway  at 
a  very  acute  angle,  and  that  the  train  was 
ranaing,  according  to  the  eagioeer's  testimony, 
SO  or  35  miles  an  hour,  and,  aoconliii;;  to 

Elaintiff'B  witnesses,  from  10  to  15  miles  an 
oar.  The  ragineer  testified  that  he  first  saw 
the  horses  just  after  be  had  blown  the  whistle 
for  the  crossing;  that  they  were  in  a  field 
near  the  highway,  but  be  did  not  pay  much 
•ttcotibn  to  them  nntil  he  saw  they  were  deter- 
mined to  go  down  the  highway,  and  cross  th« 
tracb  ahead  of  the  train;  that  he  then  applied 
the  stock  alarm  whistle,  and  when  he  saw  he 
could  not  scare  them  off,  applied  the  air  brake, 
until  the  engine  stopped  on  the  cros^ng,  where 
it  Btrack  the  hind  aorse.  PlaintiGTs  witnesses 
testified  Diat  the  train  slackened  in  speed 
about  30  rods  from  the  crosBing;  that  the  speed 
then  Increaaed  to  about  its  formcf  rata,  and  so 


continued  unUI  just  before  readiing  the  cross- 
ing, when  the  train  slackened  agam,  bo  as  to 
atop  on  the  crossing,  near  where  it  struck  the 
horse.  Hrfd,  that  a  jury  was  not  justified  in 
finding  the -engineer  guilty  of  gross  negligence. 

2.  The  other  horse  jumped  the  cattle 
guard,  and  ran  along  defendant's  right  of  way 
for  about  a  mile,  until  it  became  entangled  in 
a  bridse,  and  was  injured.  It  was  not  claimed 
that  the  horse  waa  toached  by  the  train,  but 
negligence  was  found  by  the  jury  in  that  the 
engineer  did  not  stop  the  train  before  It 
reached  the  crossing,  whereby  the  horse  was 
frightened.  BeUt  that  the  fright  could  not  be 
r^arded  as  the  iwoximate  cauBe  of  the  in- 
jury. 

Aiq;»efll  from  drauit  conrti  St  Orolx  coimty; 
R  B.  Btmdy,  Judge. 

Action  by  Anthony  Lymdi  against  the  North- 
em  Padflo  Bailroad  Company  to  recover 
damages  for  Injnries  to  plaintiff's  horsea 
From  a  judgment  for  plaintiff,  defendant  ap- 
peal!. Beversed. 

The  other  facts  fully  appear  hi  the  follow- 
ing statement  by  CASaODAT,  J.: 

Oounsel  for  the  plain  tiff  states  the  facta  to 
the  effect  that  flie  defmdont^  mUway  runs 
BOQtbeasteriy  from  the  depot  In  New  BbA- 
moDd  tar  a  distance  of  about  100  rods  to  a 
point  14  rods  norCb  of  a  nudn  trar*  led  public 
highway  running  east  and  west;  thnt  sold 
rallwny  at  that  pokkt  cnrvea  and  runs  nearly 
east  ond  nearly  paralkl  with  aald  hlghwny 
for  a  distance  of  about  66  rods,  where  It 
crosses  the  same  at  a  Tery  acute  an^e;  that 
the  plaintiff  redded  on  the  north  rde  ot  s:ild 
highway,  and  about  6S  lOds  weal  of  said  or..aB- 
hig;  that  his  horses  were  in  a  small  barn- 
yard partially  inclosed  with  a  fmce,  near  his 
house,  April  28.  18U1;  that  just  as  the  defend- 
ant's easteriy  bound  passenger  train  pulled 
out  from  New  BIchmond  about  8  o*e:ock  In 
the  afternoon  of  that  d»y,  and  reached  the 
point  uear  or  directly  north  of  said  barnyard, 
said  horses  ran  out  of  the  yard  south  across 
the  highwfly  into  the  yard  of  a  nel^bw,  ard 
then  tumetl  nround  and  came  back  into  ai'd 
highway,  where  the  train  was  dlre.-tly  north 
of  them,  ai:d  th  n  started  and  ran  easterlj' 
along  snld  highway  towards  said  cr  ssing,  at 
a  rate  of  spetd  about  equal  to  th:it  with 
which  the  train  was  moving;  that  tbey 
reached  the  crossing  Just  in  advance  of  the 
engine,  when  one  horse  was  struck  Just  ns 
he  was  leaving  the  tmok  after  having  cross pd 
It  and  was  rendered  useless  by  Uie  blow;  that 
the  other  jumped  the  cattle  guard,  and  pro- 
ceed d  up  the  track.  In  advance  of  the  en^ne, 
about  a  mile,  to  a  bridge.  In  which  he  became 
entangled,  and  rec^ved  tojuries  In  orn<e- 
:  qnin.e;  that  the  h?^wny  from  the  plalntiira 
;  resldeooe  to  said  crossing  was  not  fenoeJ  on 
I  the  north  ride  thereof,  but  was  on  the  south 
\  dde  from  a  pcrint  opposite  the  platniiff's  reat- 
{  denoe  to  a  point  about  half  way  to  said  cross- 
ing; that  Jime  10, 1891,  the  plaintiff  coLiimen- 
ced  this  action  In  justice's  court  for  the  dam* 
ages  to  said  horses,  on  the  alleged  ground  of 
the  defeatdant's  ne{i,l  genee.  The  defendant  an- 
swered, and  upon  the  trial  In  that  court  the 
pi^niiir  recovered  Jtulgment,  from  which  the 
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deteDdant  appealed  to  Uie  (drcidt  eonrt,  and 
at  the  dose  erf  tbe  txlal  In  tilie  drcnlt  coott 
tbe  Juc7  retomed  a  apeeiBl  T^lct'to  tbe 
pffect  (1)  that  tbB  plaintiff  was  the  ovnev  at 
the  hozaea  Injured  and  killed;  (2)  that  he 
suffered  damase  by  reaatm  of  the  bdniy  to 
the  one  hone,  ao  that  It  was  kiUed,  to  the 
amount  of  ^80;  that  be  niTerei  damacA 
to  the  other  horse,  hijnred  at  the  Mdcp,  In 
the  snm  of  «00;  (4)  tjtat  at  tbe  time  of  tbB 
aoddent  fb»  horses  were  1^  acciilent  in  tbe 
highway  near  the  crosidns,  and  wlthoiit  the 
fault  of  the  plalnttfl;  (5)  that  the  detendanta 
engineer  In  chaise  of  the  train  was  guilty  of 
gross  ne^igenoe.  cancdng  the  death  of  the 
plaintiff's  hone;  (7)  ttiat  such  negligence  con- 
sisted In  not  stopping  the  train  before  it 
came  onto  the  orosBlng,  as  he  tesilfled  he 
mii^t  hare  dime;  (8)  that  soidi  grms  n?gll- 
genoe  was  the  proxlniate  cause  of  tbe  taijniy 
to  tbe  horse  Injured  at  the  bridge;  (9)  that 
said  engineer  was  guilty  ot  ordinary  n  -gll- 
genoe,  wbltih  was  the  proximate  cause  of  tbe 
Injury  to  tbe  torse  t&Jnred  at  the  bi-ldge;  (10) 
that  the  engineer  was  guilty  of  grosi  negU- 
gmoe  In  not  stopping  the  train  batara  It  caae 
on  the  eroBbig;  (11)  tbftt  such  enu^eer  did 
not  wUlfnlly  or  maliciously  or  Intoitionally 
kUl  or  Injure  the  plalntlfl'B  bones,  or  either  of 
them.  The  court  thereupon  ordered  judgment 
bi  favor  of  the  plaintiff  upon  such  special  var 
diet,  and  Judgment  waa  thereupon  entered  ao- 
cordlngly.  In  faTor  of  tiie  plaintiff,  and  agahiBt 
the  defendant,  fbr  f200  damages  and  costs. 
From  that  Judgment  tbe  defraidant  brings 
this  appeal. 

T.  H.  OIll,  Cor  appelant  H.  B.  Smith,  for 
respoDdoit 

GASSODAY,  J.,  (after  stat'ng  the  facts.) 
The  train  oonsiated  of  engine,  tender,  bag- 
gage oar,  mail  car,  and  fire  coaches.  The  en- 
gineer testlfled  that  his  running  time  between 
New  Richmond  and  Jewe  t's  Mills— a  dlstimce 
of  5  lulles  and  a  fraction  over— was  10  min- 
utes; that  at  the  ilme  in  <iuestlon  tils  tialu  was 
late,  and  hence  he  was  running  between  30 
and  35  miles  an  hour,  'i'he  {.lolntifTs  wit- 
nesses give  it  as  their  opln!on  that  the  train 
was  nmnlng  from  10  to  15  milrs  per  hoar,— 
the  most  of  them  fixing  It  at  IS.  Th[>y  also 
testlded  to  the  effect  that  the  fng:neer 
applied  the  air  brake  so  far  from  the 
crossing  that  the  speed  of  the  train  was 
perceptibly  slackened  at  a  point  3^  to  35 
rods  wect  of  the  croising;  that  tbe  t:'ain 
then  increased  its  speed  to  about  Its  former 
rate,  and  continued  that  rate  until  Just  pre- 
vious to  the  time  of  reaclUng  tbe  crossing, 
when  It  slackened  up  so  as  to  come  to  a  com- 
plete stop  on  the  crossing,  near  where  It 
struck  the  hind  hone,  and  broke  his  leg.  The 
engineer  testified  the  effect  that  he  first 
saw  the  horses  after  be  l  ad  blown  the  whist  e 
for  the  crossing.  Just  after  parsing  the  plain- 
tiff's boose;  that  they  were  then  in  the  field, 
capering  around;  that  he  did  not  pay  muoh 


attention  to  them  for  that  reason,  untn  ho 
saw  they  were  determined  to  go  down  the 
road  and  across  the  track  ahead  of  the  train, 
and  then  he  opened  the  cock,  and  blew  the 
stock  alarm  whistle,  and  tried  to  scare  them 
oft  and  when  he  saw  he  could  not  do  so,  he 
applied  the  air  brake,  and  did  not  release  It 
until  the  engine  came  to  a  dead  stop  on  the 
crossing.  The  plaintiff  and  tbe  three  of  his 
witnesses  seeming  most  relied  upon  wore 
at  the  time  of  the  aoddmt  from  133  to  130 
rods  west  of  the  orwning,  and  much  of  their 
testimony  was  necessaiUy  a  matter  of  opin- 
ion The  othw  two  of  them  were  from  85  to 
40  rods  northerly  or  northw^s'srly  from  tbe 
crossing,  and  of  course  th^r  testimony  is  more 
.reliable,  but  they  do  not  differ  very  materially 
from  tiie  engineer  and  the  defmdant's  other 
wltacsses.  Tbe  engineer  may  wpll  btive  bueh 
posed  that  the  botses  would  flna!ly  pass  Into 
the  opoL  field  sonth  of  tbe  highway,  Instead 
of  attempting  to  orooB  the  track  at  stioh  an 
acute  angle,  and  Immediately  In  front  of  the 
eni;liie  Of  oo  jn  he  oo  U  not  kcow  wbetbOT 
fbey  would  turn  into  tbe  open  field  or  con- 
tinue on  the  highway,  until  they  got  quite 
near  the  crossing.  That  be  tried  to  avoid  In- 
juring the  horses  Is  mantfM  from  tbe  fkct 
that  the  train  came  to  a  dead  stop  Just  as  the 
engine  reached  the  crossing  where  It  struck 
ttxe  bind  horse  and  broke  his  leg.  Tlewing 
the  evidence  in  the  most  favorable  light  for 
the  plaintiff,  Etill  we  are  con8traiae:l  to  hold 
that  there  is  no  snfflcleait  evidence  In  the 
record  to  sustain  the  findings  that  the  engi- 
neer was  guilty  of  gross  negligence.  In  fart 
the  Jury  expres-dy  exculpated  him  from  will- 
fully, mallciouKly,  or  intentionally  Injuring 
either  of  the  hors~a  The  evli^encc  Is  less 
favorable  to  the  plnintlff  than  In  JonL>s  v. 
Rnllro:id  Co.,  77  Wla  5*5,  46  N.  W.  Rep.  884. 
There  Is  no  evidence  of  tuch  lashnes^  or  wan- 
tonness In  bis  conduct  as  to  constitute  gross 
negligence.  Ho  certainly  was  authorized  to 
exercise  some  dlscretion'ln  the  choice  of  the 
different  ccur  os  of  act'on  open  before  him. 
Schultz  V.  Railway  Co.,  44  Wis.  688;  Gwaz 
V.  Railway  Co.,  62  Wis.  679,  10  N.  W.  Sep. 
11;  Berg  v.  City  of  Milwaukee,  (Wis.)  53  N. 
W.  Rep.  80O.  As  to  the  other  horse,  which 
ran  ahead  along  tbe  right  of  way  for  nearly 
a  mile,  and  then  got  tangled  In  the  biid^e^ 
there  Is  no  pretense  that  he  was  touched  by 
the  train  at  alL  He  got  onto  the  right  of  way 
from  the  highway  hy  Jumping  over  the  cattle 
guards,  and  the  only  finding  of  n  gl'gence  In 
rk'spect  to  thfit  horse  is  that  the  engineer 
fa  led  to  stop  the  train  before  it  came  onto  t!  s 
crossing;  in  other  words,  the  only  ground  for 
recovery  as  to  that  horse  is  that  the  train 
frightened  tbe  horse,  and  he  ran  and  got  tan- 
gled in  the  bridge,  and  was  thereby  Injured. 
Such  mere  fright  cannot,  however,  be  prop- 
erly regarded  as  the  proximate  cause  of  the 
Injury,  nor  a  basts  of  recovery.  Tbe  Judg- 
ment of  the  circuit  court  Is  reversed,  and  the 
sause  Is  remanded  for  a  naw  tiUU 
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RATHOND  T.  KISBBBRO  et  al. 

(Sopreme  Court  of  Wisconsin.  Feb.  21, 1898.) 

Obstbuotioh  or  Btkeets— Boildixo  dm  Abut- 
Tiso  Lot. 

1.  In  an  action  against  a  lot  owner  and  a 
city  Joiutly  for  personal  injaiies  snstained  by 
tlie  npsettins;  of  plalntiic's  ba^y  at  niglit  on  a 

?ile  of  dirt,  whicli  the  lot  owner  had  taken 
rom  her  cellar,  and  placed  on  the  street,  a 
special  rerdict  that  she  did  not  use  ordinary 
care  to  prevent  injury  to  traTelers,  and  that  no 
lighted  lantern  was  displayed,  is  insufficient 
to  jnstify  a  Judgmrat  a^lnst  her,  where  it  U 
not  found  tnat  the  Injnry  resulted  from  the 
absence  of  a  lantern,  or  from  the  lot  owner's 
want  of  care. 

2.  A  rerdict  finding  the  city  guilty  of  neg- 
ligence causing  the  accident,  but  the  lot  owner 
not  guilty  thereof.  Is  inconsistent,  and  will  not 
sustain  a  Judgment  against  the  city;  since  the 
city  is  negligent,  because  of  some  negligent  act 
primarily  chargeable  to  the  lot  owner. 

8.  The  right  of  an  abutting  lot  owner  to 
temporarily  use  a  part  of  the  street  for  build- 
ing operations  is  founded  on  reasonable  neces- 
iA^,  and  not  as  owner  of  the  fee  of  any  part 
of  the  street;  and,  In  the  absence  of  municipal 
regulations  as  to  the  space  to  be  occupied,  the 
extent  of  the  necessity  depends  on  the  circuin- 
stances  of  each  particular  case.  HnndhausMl 
T.  Bond,  86  Wis.  29,  explained. 

Appeol  from  drcqlt  ooart*  Oalvmetcoimty; 
George  W.  BnmeO,  Judga 

Action  by  Henry  Raymond  against  Doro- 
thea Kiaeberg  and  the  dty  of  Sheboygan  for 
personal  injuries.  From  a  Judsment  for 
lOalntlff,  defendants  ^peaL  Rereraed. 

Tha  otber  facta  fully  appear  In  tbe  fi>Uow- 
Inv  statement  by  WINSLOW,  J.: 

TbiB  waa  an  action  by  plaintiff,  Raymond, 
to  recover  damages  for  personal  Injuries  sus- 
tained by  the  upsetting  of  a  buggy  In  wbich 
ha  was  riding  vjftm.  a.  mound  of  earth  In  a 
puUlc  street  in  the  dty  of  Shebt^gan,  May 
IS,  1885.  The  action  was  first  commenced 
against  the  defendant  Dorotbea  Klseberg 
and  her  husband,  Joa^h  Klsebov,  In  June, 
1887,  and  the  dty  was  Impleaded  as  a  de- 
fendant July,  1889:  Joseph  Kisebei^  died 
hi  March,  1889,  and  the  action  was  tried 
against  Dorotiiea  and  tiie  city  In  April,  1891. 
The  action  has  already  been  once  before 
ttila  court,  upon  general  demurrer  by  the  de- 
fendant city.  76  Wis.  336,  45  N.  W.  Rep. 
125.  It  was  then  held  that  a  good  cause  of 
action  wss  stated  agalnat  the  dty.  It  ap- 
peared upon  t2ie  trial  that  the  defendant 
Dorottieft  was  the  owner  of  a  lot  abutting  on 
Ninth  street  In  the  defendant  dty,  and  In 
May,  1885,  was  building  a  house  thereon,  and 
that  a  portion  of  the  dirt  excavated  from  the 
cellar  was  placed  In  front  of  her  h>t  In  said 
Ninth  street,  making  a  irfle,  whldi  plaintiff 
ran  upon  witii  his  buggy  In  the  evening  of 
May  IStli.  and  was  thereto  thrown  out  and 
Injured  The  length  of  time  which  this  pile 
of  dirt  remained  in  the  street  before  the  ac- 
cident, the  hdght  and  extent  thereof,  and 
whether  any  warning  lii^t  was  displayeo 
thereon  during  the  evening  in  question,  were 
all  controverted  questions  upon  the  trlai 
A  qiedal  verdict  waa  rendered  by  Oie  Jury. 


as  folio  we:  "(1)  Was  die  plaintiff's  injury 
caused  by  the  want  of  ordinary  care  and 
pmdfflibe  on  the  part  ot  the  defendants,  or 
dther  <a  fliem?  Angwor.  Yea.  (2)  If  yon 
answer  the  first  question,  'Yes,'  then  state 
vrhlch  one  was  80 gnU^.  A.  The  dtyof  She- 
boygaiL  (8)  Did  the  dty  have  notice  of 
Ihe  defect  for  audi  a  length  of  time  prior  to 
the  Injury  that  It  ought.  In  the  exerdse  of 
ordinary  care  and  prudence,  to  have  removed 
the  same?  A.  No.  [Answered  by  the 
court]  (4)  Had  the  detect  existed  for  such 
a  length  of  time  prior  to  the  Injury  that  Uie 
dty  outfit  to  have  known  of  the  same?  A. 
Tea  (5)  Was  the  pbUntUt  guUty  of  the  want 
of  ordtoary  care  and  prudence  on  his 
part  whidi  contributed  proximately  to  the 
injury?  A.  No.  (6)  Waa  fliere  a  United 
lantern  upon  or  near  the  mound  ot  earth  on 
the  nls^t  €t  the  acddent,  fi>r  warning  travd- 
ere  of  the  obstruction?  A.  No.  (T)  TM  tbe 
defendant  Klseberg  use  ordinary  care  and 
prndenoe  on  the  nltfit  In  questton  to  avoid 
inJniT  from  the  obstruction  to  travelMa  on 
the  night  in  question?  A.  No.  0)  If  the 
court  should  be  of  the  opinion  that  the 
l^aintlff  Is  entitled  to  recover,  at  what  sum 
do  you  assess  his  damages?  A.  Five  thoo- 
aand  dollan."  Judgment  was  rendered  on 
ttie  verdict  against  bofltdeCoidBnts;  and  tliey 
both  appeaL 

Seaman  ft  WlUIams,  Oari  BuDge,  and  A.  a 

Prescott,  for  appellanta 

As  to  the  error  of  the  court  In  Instructing 
the  Jury  that  the  defendant  Mrs.  Klseberg 
could  not  rightfully  use  more  than  her  side 
or  half  of  the  street  upon  which  to  place  the 
dirt  dug  from  her  cellar  and  tbe  materials 
used  in  the  house  which  she  was  building  on 
her  adjoining  lot  Raymond  v.  (Sty  Of  She- 
boygan, 70  Wis.  31S,  35  N.  W.  Rep.  540; 
Com.  V.  Passmore,  1  Serx.  &  R.  217;  Van 
O'Linda  V.  Lothrop.  21  Pick.  292;  King  v. 
City  of  Cleveland,  28  Fed.  Rep.  835,  ap- 
proved In  132  U.  S.  295,  10  Snp.  Ct  Rep.  90; 
Wood  V.  Mears,  12  Ind.  516;  State  v.  Mayor, 
etc,  of  Omaha,  14  Neb.  265,  15  N.  W.  Rep. 
210;  Chicago  City  v.  Robblna,  2  Black,  418; 
Clark  V.  Fry,  8  Ohio  St  358;  Caltanan  v.  Gil- 
man,  107  N.  Y.  360,  14  N.  E.  Rep.  264;  dis- 
senting opinion  of  Chief  Justice  Morse  in 
McArthnr  v.  Saginaw,  58  Mich.  867,  25  N. 
W.  Rep.  313;  Agnew  v.  Conmna,  (Mich.)  21 
N.  W.  Rep.  878;  Hnndhausen  v.  Bond,  36 
Wis.  29;  Davis  v.  Winslow,  61  Me.  2«4; 
Graves  v.  Shattuck,  35  N.  H.  288;  2  DHL 
Mun.  Corp.  (3d  Bd.)  |  730;  Wfaltt  Smith. 
Neg.  110;  Jones,  Neg.  Mun.  Corp.  |  79; 
3  Laweon.  Rights,  Rem.  &  Pr.  I  1164;  8 
Amer.  ft  Eng.  Bne.  Iaw,  418,  and  note. 

O.  W.  Foster,  Finch  ft'Sarber.  and  F.  Beg- 
Unger,  for  respondent 

WINSLOW.  J.,  (after  atattatg  the  facta.) 
We  regard  the  spedal  v«dict  aa  dearij  In^ 
Butttdent  to  Justify  a  Judgment  againat  the 
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defendant  Bin.  Klseberjc-  Trne,  It  Is  found 
In  reply  to  the  sixth  and  serenth  questions 
that  no  lighted  lantern  was  on  or  near  the 
pile  of  dirt  on  the  night  of  the  accident,  and 
that  Mrs.  Klseberg  did  not  use  ordinary  care 
and  prudence  to  prevent  Injury  to  travelers 
from  the  obstruction  on  the  night  in  ques- 
tlou,   but  it  ia  nowhere  found  that  the 
plalDtlfTs  Injury  "was  the  result  of  the  ab- 
sence of  a  lantern,  or  of  the  failure  of  Mrs. 
Klseberg  to  exerdse  care,  nor  does  such  a 
concludon  necessarily  follow.  Furthermore, 
the  answers  to  the  first  and  second  questions 
cle:u'ty  negative  the  Idea  that  any  want  of 
care  on  Hie  part  of  Mrs.  Klsebei^  cansM  the 
accident.  The  substance  and  legal  effect  of 
these  two  questions  and  answers  are  that  the 
piainturs  injury  was  caused  by  want  of  ordi- 
nary care  on  the  part  of  the  dty  of  Sheboy- 
gan alone.  This  is  made  more  apparent 
when  we  consider  the  charge  of  the  court  in 
regard  to  the  second  question,  viz:  "Now, 
the  next  question  is:  *If  you  answer  the  first 
<lu*'stion,  "yes."  then  state  which  one  was  so 
guilty,  or  whether  both  were.'  Now,  If  yott 
should  find  that  one  of  them  was  guilty  of 
negligence,  and  the  other  not,  then  you 
would  write  In  the  name  of  the  one  which 
was  gnllty  of  negligence,  as  your  answer  to 
this  question.  If  you  should  find  that  both 
of  thein  were  guilty  of  negligence  or  the 
want  of  ordinary  care  and  prudence,  then 
you  will  write  in,  as  your  answer  to  this 
question,  both  of  them.  I  don't  know  as  1' 
can  make  that  any  plainer  to  yon,  gentlemen, 
and  I  think  yon  understand  that.  If  you  an- 
swer the  first  question,  'yes,'  then  you  are  to 
Tis'uw  lim>  wliich  one  of  the  two  was  guilty 
of  negligence.  If  only  one  of  the  two;  or, 
if  both  of  them  were  guilty  of  negligence, 
then  you  will  wKte  In  both  of  them,  as  your 
answer."    Combining    fhe    first,  second, 
sixth,  and  seventh  findings,  the  conclusions 
of  the  Jnry  upon  the  question  of  Mrs.  Klse- 
berg's  alleged  negligence  and  its  results  may  j 
be  briefly  stated  tbus:  There  was  no  lantern  | 
displayed,  and  Mrs.  Klseberg  did  not  use  j 
ordinary  care  to  prevent  Injury  to  travelers,  j 
but  the  plaintiff's  Injury  was  caused  by  the  i 
negligence  of  the  dty  of  Sheboygan  alone,  j 
There  Is  no  general  verdict  to  which  we  can  : 
n  scti-t  TO  EUi>i»ly  facts  which  are  missing  In 
the  special  flndlngs;  and  there  being  no  find- 
ing, express  or  Implied,  that  the  plaintiff's  In- 
Jury  was  caused  by  any  negligence  of  Mrs. 
Klseberg,  but,  on  the  other  hand,  a  direct 
iiTirting  that  It  was  caused  by  the  negligence 
of  the  dty  alone,  there  can  be  no  Judgment 
on  the  verdict  against  Mrs.  Klseberg.  These 
considerations  seem  equally  fatal  to  any 
claim  of  liability  on  the  part  of  the  dty,  un- 
der this  verdict  It  Is  true  that  the  Jury 
hiive  found  that  the  plaintiff's  Injury  was 
caused  by  the  dty's  negligence,  but  they 
h:tvL>  also  found,  in  legal  effect,  that  It  was 
not  caused  by  the  negligence  of  Mrs.  Klse- 
berg. Now,  If  the  dty  was  negligent,  It  must 
be  br  reaaon  at  aome  negUffent  act  or 


omission  to  act  primarily  diargeable  to  Mrs. 
Klseberg,  such  as  the  failure  to  light  or 
guard  tlio  pile,  or  allowing  It  to  occupy  a 
greater  portion  of  the  street  than  was  rea- 
sonably necessary.  To  express  It  briefly.  If 
the  city  was  gifllty  of  negligence  which 
caused  the  injury,  Mrs.  Klseberg  was  neces- 
sarily guilty  of  the  same  nej^lgence.  There- 
fore the  verdict  which  flnds  that  the  city 
was  guilty  of  negligence  causing  the  acci- 
dent, but  that  Mrs.  Klseberg  was  not,  is 
manifestly  Inconsistent  and  contradictory, 
and  will  not  sustain  a  Judgment  against  the 
dly. 

Another  Important  question,  much  dis- 
cussed upon  the  argument,  seems  necessary 
to  be  considered,,  as  It  will  almost  Inevitably 
arise  on  a  new  trial.  There  was  a  conflict  lia 
the  evidence  as  to  the  distance  which  ^e 
pile  of  dirt  extended  into  the  street.  It  being 
claimed  on  the  part  of  the  plaintiff  that  It 
extended  more  than  halfway  across  the 
street,  which  claim  was  disputed  by  defend- 
ant's witnesses.  The  general  legal  principle 
was  recognized  by  both  parties  tliat  an  abut- 
ting lot  owner  In  a  dty  may,  when  building, 
rl^tfuUy  deposit  building  materials  and 
earth  within  the  limits  of  the  adjoining 
street,  provided  he  does  not  Improperly 
obstruct  the  same,  uses  no  more  space  than 
reasonably  necessary,  uses  proper  care  to 
warn  travelers  of  the  fact,  and  removes  the 
same  within  a  reasonable  time.  Upon  this 
subject  the  drcult  judge  charged  the  Jury 
as  follows:  "Now,  parties  who  own  lots  ad- 
joining a  street  in  this  dty,  and  desiring  to 
erect  buildings  upon  the  street,  have  the 
rights  to  a  certain  extent,  to  use  tlielr  side  of 
the  street  temporarily  for  the  deport  of 
earth  and  building  materials  that  are  ren- 
dered necessaiy  for  the  erection  of  the  bullil- 
Ing.  Upon  that  subject  the  law  is  as  follows: 
When,  in  a  dty,  the  owner  of  a  private  lot 
has  occasion  to  biilld,  and  for  that  purpose  to 
dig  cellars,  he  may  rightfully  lay  his  building 
materials  and  earth  within  the  limits  of  the 
street,  provided  fae  takes  care  not  Improperly 
to  obstruct  the  same,  and  to  remove  them 
within  a  reasonable  time.  So  that  the  de- 
f^dont  Mrs.  Klseberg  might  lawfully  de- 
posit the  excavated  earth  In  the  half  of  the 
street  next  her  lot,  provided  the  street  was 
not  improperly  obstructed  by  It,  and  pro- 
vided It  was  removed  within  a  reasonable 
time;  but  t)da  temporary  impediment  to  the 
highway  is  licensed  only  so  far  as  It  Is  rea- 
sonably necessary,  and  must  be  placed  In 
the  most  convenient  manner  for  safe  pas- 
sage over  the  highway  by  night  and  by  day, 
and  be  guarded  by  due  precautions  agali^ 
acddents  to  passengers,  and  must  not  be 
continued  longer  than  is  necessary."  And, 
again:  "It  Is  claimed  on  the  part  of  the 
platntlfl,  and  he  has  given  evidence  tending 
to  show,  that  this  dirt  extended  beyond  the 
center  of  the  street,  over  past  the  center  of 
the  street  off  from  the  land  of  Mrs.  Klse- 
berg. That  Is  dolled  on  the  part  of  the  do- 
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fendants,  and  they  h&ve  given  evidence  on 
their  part  tiding  to  show  It  did  not" 
Now,  although  the  circuit  Judge  did  not  say 
to  the  Jnry  In  so  many  words  tiiat  the  abut- 
ting owner's  right  was  absolutely  limited  to 
the  half  of  the  street  adjoining  her  lot.  we 
think  the  Jury  must  have  obtained  that  Idea 
from  the  charge,  and  the  question  thus  arises 
whether  the  abutting  owner's  right  is  so  lim- 
ited. In  support  of  this  view  the  plaintiff  re- 
lies upon  the  case  of  Hundhauseu  r.  Bond, 
36  Wis.  29,  la  which  the  language  used  by  the 
late  learned  C3iief  Justice  Ryan  seems  to 
base  the  abutting  owner's  right  upon  his 
ownership  of  the  fee  to  the  center  of  Oie 
street,  and  thus  net^esarlly  to  limit  the  ex- 
tent of  the  right  to  the  extent  of  the  owner- 
ship. The  question  whether  the  right  Is  lim- 
ited to  the  use  of  half  of  the  street  was  not 
at  Issue  nor  discussed  in  that  case,  and  con- 
sequently the  language  there  used  cannot  be 
considered  as  controlling;  nevertheless  the 
Tlew»  of  so  eminent  a  jurist  are  not  to  be 
lightly  regarded,  nor  overruled  without 
weighty  reasons.  It  seems  very  clear  that  If, 
as  was  assumed  In  Huudhausen  v.  Bond,  the 
abutting  owner's  right  to  temporarily  use  a 
part  <jt  the  street  for  building  operations 
arises  from  his  ownership  of  the  fee  of  one 
half  of  the  street,  then  the  extent  of  the 
right  must  be  limited  by  the  extent  of  the 
ownership,  and  the  charge  of  the  court  la 
this  cose  was  right  If,  on  the  other  hand, 
the  right  Is  founded  on  reasonable  necessity 
nlone,  the  extent  of  ownership  tn  the  street 
con  cut  no  figure,  because  the  necessities  of 
an  abutting  owner,  who  has  no  ownership  In 
the  adjoining  street  are  just  as  great  other 
things  being  equal,  as  the  necessities  of  the 
abutter  who  owns  the  fee  to  the  center  of 
the  street  The  principle  that  an  abutting  lot 
owner  tn  a  dty  has  a  right  to  use  tempora- 
rily a  reasonable  portion  of  the  street  has 
been  long  recognized  In  both ,  English  and 
American  law,  and  is  laid  do^vn  In  numerous 
adjudicated  cos^  Many  of  these  cases  are 
cited  in  appellants'  brief,  and  will  be  pre- 
served in  the  report  of  this  case.  We  have 
carefully  examined  these  cases,  and  nowhere 
do  we  And  that  the  right  Is  based  upon  the 
ownership  of  the  fee  of  any  part  of  the  street, 
but  always  upon  the  necessltios  of  tte  stt- 
nation.  Nowhere  is  the  reason  of  the  rule 
more  tersely  and  clearly  stated  tlian  in  the 
early  case  of  Com.  v.  Passmore,  1  Serg.  &  R. 
217,  where  Tllghman,  C.  J.,u8e8  the  following 
language:  "It  Is  true  that  necessity  justifies 
actions  which  would  oUierwlse  be  nuisances. 
It  Is  true,  also,  that  this  necessity  need  not 
be  absolute;  It  is  enough  tf  It  be  reasonable. 
No  man  has  a  right  to  throw  wood  or  stones 
into  the  (street  at  Ids  pleasure;  but,  inasmuch 
as  fuel  Is  necessary,  a  man  may  throw  wood 
into  the  street  for  the  purpose  of  having  it 
carried  to  his  house,  and  It  may  lie  there  a 
reasonable  time.  So,  because  building  is  nec- 
essary, stones,  brick,  lime,  sand,  and  other 
matertola  may  be  placed  in  the  street,  pro- 


(Wis. 

Tided  It  be  done  in  the  most  conTenient  man- 
ner." Such  la  sabstautially  the  line  of  rea- 
soning of  all  of  the  cases.  The  right  Is  a 
temporary  Invasion  of  the  public  easemoit  of 
passage.  Ownership  of  the  fee  cannot  justify 
this  Invasion,  because  the  fee  Is  eat^ly  and 
completely  subordinate  to  the  dominant  ease- 
ment; it  can  only  be  justified  on  the  ground 
of  necesri^.  This  view  is  greatly  strength- 
ened by  the  case  of  Van  O'linda  v.  XiOthrop. 
21  Pick.  292,  which  is  the  only  cose  relied  upon 
In  Himdbausen  v.  Bond,  end  which  is  there 
approved  as  accurate  statist  the  law.  In 
Van  O'Llnda  v.  Lothrop,  the  abutting  owner, 
who  was  held  to  have  the  right  to  place 
building  materials  in  the  adjacent  way, 
was  expressly  decided  to  have  no  owner- 
ship. In  the  way  at  all,  but  to  have  a 
mere  right  of  way.  In  common  with  others, 
over  It  and  his  right  was  based  solely  on  the 
ground  of  necessity.  The  fact  that  the  Hund- 
hausen  Case  was  based  upon  the  Van  O'Linda 
Case,  where  the  element  of  ownership  of  the 
fee  was  eutlrdly  lacking,  would  seem  to  be 
proof  that  the  subject  of  the  foundation  of 
the  right  was  not  Investigated  nor  intended 
to  be  decided  In  the  Hundbanaen  Case.  We 
hold  that  the  ri^t  is  the  right  of  an  abutter 
simply  as  an  abutter,  anu  not  as  an  owner  of 
the  fee  of  any  part  of  the  street  Being  the 
right  of  an  abutter  as  such  alone,  it  is  found- 
ed on  and  limited  by  reasonable  necessii7.  to 
be  determined  In  each  case  the  facts  of 
tile  case.  Doubtless  the  right  may  be  regu- 
lated, as  It  often  la,  by  reasonable  munici- 
pal regulations  as  to  the  space  to  be  occupied, 
but,  iu  the  absence  of  any  such  regulations, 
the  question  of  the  extent  of  the  rensomible 
necessity  must  depend  upon  the  drcumstan- 
ces  of  each  particular  case. 

It  is  claimed  that  the  action  agfdnst  the  (dty 
ia  barred  by  laches.  Ttds  contention  was 
decided  adversely  to  the  dty  upon  the  former 
appeal.  (70  Wis.  335,  45  N.  W.  Rep.  125.)  and 
we  sliall  not  again  discuss  it  No  other  ques- 
tions demand  attention.  Judgment  reversed, 
and  cause  renuinded  for  a  new  triaL 


PHELAN  et  al.  v.  FITZPATRICK  et  aL 
(Sapreme  Court  of  WIbcodsId.  Jbd.  31,  1893.) 
Equitablk  Muhtoaob— WU1.T  is^Kbubiiptios — 
LiuiTATtON  or  Action— I.NTSHE8T. 

1.  The  widow  of  a  mortgagor  has  sudi  an 
interest  in  the  mortgaged  premises  as  entitles 
her  to  redeem. 

2.  Where  defendant  &s  ov'oer  of  the 
equity  of  redemption,  procured  plaiutiffs  an- 
cestor to  advance  money  to  bid  In  the  property 
on  mortgo^  sale,  and  take  the  titie  thereof  in 
himeelf  for  her  benefit,  under  agreement  to 
recunrey  to  her  on  the  repayment  of  the 
money  so  advanced,  the  transaction  constitutes 
an  e(iiiirn)>Ie  mortgage  on  the  premises,  and 
defendant's  possession  thereof  under  such  agree- 
ment ia  not  adverse  to  the  rights  of  such  equi- 
table mortgagee. 

3.  Wh'jre  the  legnl  title  to  land  is  held  as 
secority  for  a  debt,  the  equitable  owner  can- 
not zeoover  such  tiUe  without  paying  the  debti 
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UioD^  aD  action  toe  Q»  debt  b«  Imnd  1^ 

UmitatloQ. 

4^  Where  a  cl^  of  defendant  against  a 
dec«drat'8  eatftte  for  board,  etc.,  was,  after  liti- 
gatitHi,  allowed,  in  part,  and  paid,  sncb  allow- 
ance is  a  complete  oar  to  a  claim  for  the  same 
aerrices  aa  a  counterclaim  in  a  mortgage  fore- 
closure by  SDCh  estate  against  defendant. 

5.  Defendant  allowed  her  premlsea  to  be 
porcbaBed  at  mortgage  sale  under  agreement 
with  the  purchaser  that  he  hold  the  title  until 
the  amount  paid  hj  him  be  repaid,  when  he 
wonid  reconver,  but  no  time  for  repayment  was 
Veeified.  HOd,  tiiat  the  amoont  should  bear 
iiiit«est  from  date  of  purchase. 

6.  Under  such  agreement,  an  action  against 
defendant  for  such  debt  is  barred  by  the  eiz- 
years  limitation;  and,  in  an  equitable  fore- 
closure against  the  land,  defendant  is  not  per- 
atnally  liable  for  deficiency. 

7.  Defendant  wrote  plaintiffs'  attorney:  "I 
hiiT*  bem  informed  that  the  rate  of  intersst 
ts  only  seven  per  cent,  *  *  •  and,  when 
they  are  ready  to  take  that,  I  will  pay  them 
the  principal  and  interest;  but  everybody  knows 
I  own  the  laxid,  and  that  P.'s  claim  on  it  fbr 
money  I  borrowed  of  him  was  paid  long  ago. 
Stin,  I  suppose  I  will  have  to  pay  it  over  again. 
•  •  •  Whe'never  they  get  the  papers  ready, 
I  win  get  the  money."  HM  not  to  contain  a 
anffieiflnt  promise  ox  pajrment  to  remore  the 
bar  of  the  statute. 

^peal  from  drcidt  ocnirt,  lovm  ooual7; 
Gooreu  Cleiuentaon,  Judg& 

Actioa  !iy  Soaeifh  I^ielaii,  Jr.,  and  otiierB 
■gainst  Bridget  Fitxpatrick  and  others. 
Plalntlira  had  Judgment,  and  defendant 
Bridget  Fltzpatrlck  appeals.  Sereised. 

rbu  otiw>r  fa(is  folly  appear  In  tbe  tollow- 
tng  statement  by  PINNET.  J.: 

Tbia  1b  an  action  to  torecloae  an  equitable 
mortage  apon  certain  premlaea  dewsibed  In 
piUdntiflta*  complaint;  and  the  fiuits  ace,  In 
Bobstanoe,  tbat  <m  Jnly  20,  1870,  Thomas 
Williams  recorered  against  Bridget  Vits- 
pa trick,  widow,  and  one  of  the  administra- 
tors, of  Patrick  Fltspatrldk;  deceased,  and 
his  iuSn  at  law  therein  named.  Judgment 
of  f  cwedOBure  against  the  real  estate  in  quea- 
tUm  wbl(ti  was  to  be  sold  by  the  sherltC 
Septonber  16,  187a  One  Martin  Phelan 
agreed  with  sold  Brklget  Fitspatrldc  to  bid 
in  the  real  estate  described  In  the  Judgment, 
and  pay  the  amonnt  thereof,  take  a  certlflcate 
of  sale,  and  procure  a  deed  of  the  lands 
th««on  from  the  alieriff,  for  the  use  and  ben- 
efit <tf  said  Bridget  Fltapatrick;  imd  It  was 
thai  agreed  that  she  would  pay  to  sold 
Phelan  snch  sam  as  he  should  pay  in  procur- 
ing such  deed,  and,  when  such  payment  was 
made,  the  said  Phelan  should  make  and  de- 
liver to  her  a  deed  of  said  premises,  and  In 
the  mean  time  ahe  was  to  hare  the  use  and 
poaaesslon  thereof.  AccordlniAr  Plwlan  Ud 
In  the  premisee  for  f471,  and  on  the  17th  of 
NorembOT.  1871,  the  premises  not  having 
beoi  redeemed,  Phelan  procured  a  dierifl*s 
deed  tberwt,  No  particular  flme  was  fixed 
within  which  be  was  tc  be  repaid.  The  de- 
fendant Bridget  Fltzpatrlck  has  had  and 
held  posseaaion  of  the  premlsea  ever  dnce, 
eniept  that  two  porttona  thereot  were  sold 
and  conveyed  by  Phelan,  by  the  direction 
and  approval  of  Bridget  Fltzpatrlck,  she  re- 
o^ring  the  purchase  moneyr-eome  (440. 


The  last  of  said  sales  ms  made  November  3, 
1879.  Phelan  died  intestate  December  10, 
188a  June  la  18S4,  his  administrator  de 
bonis  non  filed  his  final  account,  and  the 
residue  of  the  estate  was  assigned  to  such  of 
the  phdntlffs  In  this  actirai  as  are  heirs  at 
law  and  distributees  of  aaid  Martin  Pbe^n. 
The  claim  and  equitable  mortgage  held  by 
said  Phelan,  now  in  quebtinii  was  not  In- 
ventoried or  collected.  The  county  court  as- 
signed and  set  ovw  to  the  plolntifta,  heirs 
at  law  of  aald  Phelan,  all  of  the  real  estate, 
except  one  40  acres.  In  reqjkect  to  which  no 
order  or  decree  was  made.  Before  thla  ac- 
tion was  commenced,  the  plalntifC  B.  Henry 
Lampe  was  appointed  admlniatrator  de  bonis 
ami  of  sold  estate,  and  qualified;  and  he 
was  guardian  of  one  of  the  plaintiffs,  an  in- 
fant, and  of  another,  an  Inssne  jtevaon. 
Bridget  Fltapatrick  never  paid  the  said  sum 
of  9471,  or  sny  part  thereof,  or  interest 
Ihereon;  and  tba  administrator  de  bonis  non 
Joins  with  laid  helra  at  law  and  distributees 
of  Martin  Rielan  In  ^iniTwtng  judgment  ci 
foreclosure  and  aale  of  the  premises  remain^ 
ing  uuKdd  to  satisfy  said  (471  and  interest, 
and  asking  tor  a  Jodgmoit  for  any  d^den- 
cj.  Tho  d^tt^ant,  by  way  of  coontendaim, 
admlta  the  borrowing  of  the  $471  vrith  which 
the  lands  In  question  were  purdmsed  at  the 
sheriff's  sale  to  Marttai  PheUm,  and  that  it 
was  tbm  agreed  between  them  that  when- 
ever said  sum  was  paid  the  lands  in  the  com- 
plaint wwe  to  be  hers,  and  daimtaig  thai 
Martin  Phelan  thereafter  boarded  with  hor 
almost  continually  until  his  death,  and  that 
he  had  beat  injured  In  the  mines,  and  his 
limbs  were  tn  a  badly  hijured  and  diseased 
condition,  and  that  she  and  hw  family  wait- 
ed upon  him,  and  attended  to  him,  and  that 
her  services  so  rendered  were  worth  tlie 
sum  of  9G0O  over  and  above  his  board;  that 
he  never  had  paid  the  same.  She  alleged 
that  the  cause  of  action  set  out  In  the  com- 
plaint had  been  fully  paid;  that  it  did  not 
accrue  at  any  time  within  10  years  next  be- 
fore the  commencement  of  this  action,  nor  at 
any  time  within  20  years,  and  ahe  dalmed 
the  benefit  of  the  6, 10.  and  20  years  stataitos 
of  limitations  as  defenses.  The  plalntUtB, 
in  reply  to  the  coimterdalm,  Inslated  mi 
the  statute  of  limitations  of  6  years  as  a 
defense  tttereto,  and,  further,  tliat  the  dfr 
feiulont  Bridget  Fltspatrick  presented  a 
Claim  against  ttie  estate  of  the  said  Martin 
Phelan  for  the  same  idottical  mattera  and 
claims  embraced  In  the  oouutendalm,  with 
others,  and  that  after  conalderable  Utijgatlon 
Judgment  waa  rendered  in  her  fovor  for 
1944.95,  which  was  paid  her,  and  Insisted  on 
the  Judgment  In  that  matter  aa  a  bar  to  the 
counterclaim.  The  plalntifTs  Introduced  In 
evidence  two  letters  written  by  Mrs.  Fits* 
patridE  to  their  attorney  dated  March  31. 
1SS»,  and  April  30,  1890,  respecUvely.  upon 
which  they  relied  to  show  a  promise  in  writ* 
ing  on  her  part  to  pay  the  $471  and  Interest 
In  me  of  these  letters  ahe  saya:  "I  havs 
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been  Informed  fliat  the  rate  of  Interest  Is 
only  seven  i>er  cent,  and  tMt  they  cannot 
get  any  more,  and,  when  they  are  ready  to 
take  that,  I  will  pay  them  the  principal  and 
Interest;  bnt  every  body  knows  I  own  the 
land,  and  that  Martin  Phelan's  claim  on  It 
for  money  I  borrowed  of  him  was  paid  long 
ago.  Still,  I  suppose  I  will  hare  to  pay  It 
over  again.  The  people  tell  me  I  wUl  only 
have  to  pay  seven  per  cent  Whenever  they 
get  the  papers  ready,  I  will  get  the  money." 
In  the  other  she  says:  "I  will  settle  with 
them  08  soon  as  they  will  make  everything 
satisfactory  to  me,  as  I  heard  from  Dick,  and 
he  don't  want  any  law  about  It;  and  he  Is 
coming  down  right  soon,  and  we  will  have 
everything  settled  up,  as  I  want  to  know 
the  least  Interest  they  will  take."  Th6  de- 
fendant Mrs.  Fitzpatrlck  testified  that  Mar- 
tin Phelan  bid  the  land  la  for  her  for  $471, 
with  his  money;  "that  money  was  to  be  paid 
to  him  whenever  I  got  ready,  at  any  time. 
There  was  no  certain  time  mentioned.  X 
didn't  sign  any  writing  showing  that  I  owed 
him  this  money.  I  gave  him  no  secnrity  un- 
less it  was  the  land.  He  was  to  hold  the 
land  as  security.  When  I  paid  him  this  mon- 
ey, he  was  to  redeed  the  land  to  me."  No 
evidence  of  payment  was  offered  on  behalf 
of  defendant  except  as  to  the  matters  em- 
braced In  her  alleged  counterclaim,  which 
the  court  held  had  been  barred  by  the  ad- 
judication In  the  matter  of  the  estate  of  Mar- 
tin Phelan  opon  her  claim  filed  ther^ 
The  dnmlt  cotirt  held  that  the  deed  in  ques- 
tlon  was  an  equitable  mortgage  on  the  prem- 
ises, and  fotmd  the  facts  to  be  substantially 
as  s^ted  above,  and  held  that  the  defendant 
Bridget  Fitzpatrlck  was  estopped  to  recover 
for  the  services  pleaded  as  a  counterclaim, 
and  gave  Judgment  of  foreclosure,  as  prayed, 
for  the  amount  of  $471  and  Interest,  and 
against  the  defendant  Bridget  Fltzpatilck  for 
any  defldency  existing  after  the  sale.  The 
court  gave  the  defendant  the  right  to  tiect 
whether  Hie  judgment  should  be  a  strict 
forefdOBore.  or  a  Judgment  of  foreclosure  and 
■ale,  and.  In  detctult  of  her  election,  that  the 
plaintiff  mt^t  elect  which  of  said  Jndgmaits 
should  be  entered.  The  defendant  having 
failed  to  elect,  Uie  plaintiff  entered  judgment 
as  above  stated,  from  which  the  defendant 
Bridget  Fitzpatrlck  has  appealed,  alleging 
various  exceptions  to  the  finding,— among 
others,  to  that  part  granting  judgment 
against  her  for  deficiency,  and  becanse  the 
oourt  did  not  pass  upoa  the  defenses  of  the 
statute  of  llndtatlons  pleaded  by  her,  and 
for  that  the  court  htHA  that  Ae  was  barred 
from  maintaining  the  claim  set  out  in  her 
answer  way  of  counterclaim.  The  Judg- 
ment does  not  make  any  provision  for  rest- 
ing the  title  to  the  premises  affected  by  it 
in  the  defendant  Bridget  Fltspatrii^  in  case 
she  shall  pay  the  amount  found  due,  with 
costs,  or  for  passing  the  legal  title  from  the 
b^TB  of  Martin  Phelan  to  her  upon  any  terms 
or  upon  any  contingency  whatever. 


J.  P.  Smetker  and  Reese  ft  Carter,  for 

appellant,  in  support  of  their  claim  that  in- 
terest should  not  be  allowed  on  the  amount 
for  which  foreclosure  is  sought  before  ac- 
tion brought,  dte  Marsh  v.  Fraser,  37  Wis. 
149;  Luak  v.  Smith,  21  Wis.  28;  Tucker  v. 
Grover,  60  Wis.  240,  (245,)  19  N.  W.  Rep. 
62;  Hewitt  v.  Lumber  Co.,  77  Wis.  648,  555, 
46  N.  W.  Rep.  822;  Hanley  v.  Orowe,  (Sup.) 
3  N.  Y.  Supp.  154;  Wolff  v.  Mathews,  (Ma 
Sup.)  11  S.  W.  Rep.  563;  Bdwards  v.  Dargan, 
(S.  a)  8  S.  E.  Bep.  868;  Robertson  v.  Mowell. 
(Md.)  8  AtL  Bep.  273,  (27a) 

J.  Smith  and  John  F.  Grace,  for  re- 
spondenta. 

FINNBr,  J.,  (after  stating  the  fftcts.)  1. 
The  appellant  Bridget  Fltzpatrick,  had  suf- 
ficient Interest  In  the  mortgaged  premises 
adjudi^  to  be  sold  In  the  suit  of  Thomas 
Willlama  against  Bridget  Fltzpatrick  and 
the  heirs  at  law  of  Patrick  Fltspatzlck, 
deceased,  to  entitle  her  to  redeem  the  mort- 
gaged premises,  and  to  make  such  arrange- 
ment OS  would  best  protect  her  interest 
therein.  She  accordingly  entered  Into  the 
arrangement  with  Bfartln  Phelan  by  whldi 
he  was  to  purdiase  the  premises  at  the  fore- 
closure sale  under  that  judgment,  and  ac- 
quire title  thereto,  and  convey  the  same 
to  her  upon  request,  when  she  might  get 
ready  to  pay  It,  there  being  no  certain  time 
mentioned  when  the  money  was  to  be  re- 
paid. In  this  manner  he  acquired  the  ab- 
solute title  to  the  iwemlses  in  question,  and, 
but  for  the  nature  of  the  tnuisactton  be- 
tween  himself  and  Bridget  Flt>patri<^  he 
might  have  ejected  her  from  the  premises  at 
once,  upon  obtaining  a  AerUTs  deed.  But 
it  Is  plain  Uiat  the  legal  effect  of  the  trans- 
action In  question  Is  that  he  became.  In 
equity,  a  trustee  of  the  legal  title,  tor  her 
use,  which  she  was  mtllled  to  hare  con- 
veyed to  her  on  payment  of  the  t^Tl  and  In- 
terest thereon.  H«r  poBsesriion  thereafter 
was  subordinate  to  his  rights  as  the  ludder 
of  the  legal  title,  snd  was  in  no  soise  what- 
ever adverse,  nor  Is  there  the  subtest  testi- 
mony to  show  that  It  became  hostile  or  ad- 
verse at  axiy  time  prior  to  the  commence- 
ment of  the  action,  so  as  to  operate  as  a 
bar  to  tiie  enforcement  of  Phelan's  ttUe. 
There  can  be  no  doubt  but  that  the  trans- 
action was,  In  snbstance,  a  loon  ot  the 
mon^,  and  the  taking  ot  the  tlQe  1^ 
Phelan  In  the  manner  described  constituted 
an  equitable  mortgage  on  the  premises  for 
Its  repayment  It  Is  well  setUed  Qiat  when- 
ever property  Is  transfttred,  no  matter  tn 
what  form,  or  what  conveyance,  as  mere 
security  for  a  debt,  whether  from  the  debt- 
or, or  from  some  ottier  perscra  at  Us  re- 
quest, the  person  to  whom  the  transfn  is 
made  takes,  merely  as  a  mortgagee,  and  has 
do  other  rights  or  remedies  than  the  law  ao- 
cords  to  mortgagees.  Schriber  v.  Le  Clair, 
es  Wis.  678,  29  N.  W.  Rep.  570,  889.  And 
so,  also,  where  the  owner  of  the  equity  at 
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redemptton  procures  another  to  advance 
money  to  bid  In  his  property  on  Bhei1ff*s 
sale,  and  take  a  title  thereof  for  the  benefit 
of  such  owner,  with  the  understanding  that 
he  will  reconvey  the  same  to  him  on  repay- 
ment of  the  money  so  advanced,  the  trans- 
action, in  equity,  constitutes  a  mortgage. 
HoUe  T.  Ballej,  68  Wis.  448,  17  N.  W.  Rep. 
322;  Swift  V.  Lumber  Co.,  71  Wis.  476,  87  N. 
W.  Rep.  441.  The  sherlfT's  deed  to  Fhelon 
operated  as  a  conveyance  of  the  title  of  all 
the  parties  to  the  judgment  of  foreclosure 
under  which  It  was  made,  and  had  the  clCect 
of  a  qtiltclalm  deed  to  Fhelan  for  the  pur- 
pose of  obtaining  a  loan  of  the  $471,  and 
this  action  is  founded  on  the  deed,  a  sealed 
Instrument,  In  order  to  give  It,  as  between 
the  plalDtlffB  and  Mrs.  Fltzpatrick,  the  ef- 
fect of  an  equitable  mortgage;  and,  so  far 
as  the  defense  that  the  plahitlffs*  remedy  to 
foreclose  Is  barred  by  the  statute  of  limita- 
tions Is  concerned,  If  applicable,  the  case  Is 
governed  by  the  bar  of  20  years,  under  sec- 
tion 4220,  subd.  1,  Rev.  St  Wis.  UntU  the 
sheriff's  deed  was  executed,  November  17, 
1871,  Mrs.  Fltzpatrick,  or  either  of  her  co- 
defendants,  had  a  perfect  right  to  redeem 
from  the  foreclosure  sale.  The  cause  of  ac- 
tion In  this  suit  did  not  accrue  until  after 
the  execution  and  delivery  of  that  deed, 
which  was  about  8  months  less  than  20 
years  before  this  action  was  commenced, 
and  therefore  this  defense.  If  applicable, 
wholly  falls.  The  letters  offered  In  evi- 
dence, taken  In  connection  with  the  transac- 
tion to  which  they  relate,  amoimt  to  an  ad- 
mission that  the  land  was  held  as  security 
for  the  payment  of  money,  and,  while  they 
are  not  sufficient  to  remove  the  statute  bar 
as  to  a  personal  liability  against  Mrs.  Fltz- 
patrick, they  are  available  as  evidence  to 
show  that  the  relation  of  mortgagor  and 
mortgagee  existed  between  the  parties. 
Heyer  v.  Pniyn,  7  Paige,  405.  The  fact  that 
Phclan  on  April  10,  1877,  and  November  8, 
1879,  by  the  direction,  and  with  the  ap- 
proval and  consent,  of  Mrs.  Fltzpntiick,  sold 
and  conveyed  two  parts  or  pai-cels  of  the 
premises,  the  consideration  being  paid  to 
her.  is  cogent  evidence  of  this  relation  be- 
tween them.  The  common-law  presump- 
tion of  payment  arising  from  the  lapse  of 
20  years  had  not  arisen  when  the  action  was 
K>mmenced;  and  Mrs.  Fltzpatrick,  In  her 
testimony,  limits  her  contention  of  payment 
to  the  cross  demand  set  up  In  the  coimter- 
dalm,  which.  It  will  be  seen,  cannot  be  sus- 
tained. Inasmuch  as  there  has  been  no  de- 
nial of  the  relations  that  existed  between 
them  as  equitable  mortgagor  and  mortgagee, 
she,  at  the  time  this  action  was  commenced, 
might  have  maintained  a  suit  to  redeem  the 
land  on  paying  the  money;  and  the  plaintiffs 
have  a  corresponding  right  to  foreclose  the 
equitable  mortgage  in  order  to  collect  the 
amount  due.  The  case  of  Spear  v.  Bvans, 
61  Wis.  42,  8  N.  W.  Rep.  20,  shows  that  the 
eoDXfl&tUMi  oC  0ie  defendant  Mrs.  Fltipat- 


rick  that  the  action  lo  barred  by  either  the 
10  or  20  years  statute  cannot  be  maintained. 
But  we  do  not  tbluk  that  either  the  10  or  20 
years  bar  has  any  application  to  the  case. 
There  Is  an  Important  difference  between 
this  equitable  mortgage,  where  all  the  right 
the  equitable  mortgagor  has  left  Is  a  mere 
rl^t  to  pay  up  or  redeem,  and  a  legal  mort- 
gage, which  Is  not  a  title,  but  a  security. 
Here  the  equitable  mortgagee  has  the  en- 
tire title.  Her  right  of  redemption  may  be- 
come barred  by  the  statute,  but  she  cannot 
get  the  legal  estate  again  but  by  redeeming. 
UntU  redemption.  It  remains  with  the  equi- 
table mortgagee.  Mrs.  Fltzpatrick  could  not 
maintain  a  bill  to  redeem,  and  have  the 
legal  estate  adjudged  or  conveyed  to  her, 
upon  alleging  and  showing  that  the  debt 
secured  by  the  equitable  mortgage  had  been 
barred  by  the  statute,  as  an  excuse  for  not 
tendering  it,  or  submitting  to  its  payment 
Although  the  debt  may  be  barred  by  the 
statute,  the  plaintiffs  are  still  entitled  to  a 
Judgment  of  foreclosure  and  sale.  Bishop 
V.  Douglass.  25  Wis.  696;  Wiswell  v.  Baxter. 
20  W1&  680;  Cemey  v.  Pawlot,  66  Wis.  262. 
28  N.  W.  Rep.  188. 

2.  The  claims  embraced  In  the  counter- 
claim cannot  be  regarded  as  payment.  They 
sre  but  cross  demands,  which  might  have 
been  applied  as  a  payment  by  act  of  the  par- 
ties, or  by  the  Judgment  of  the  court  The 
fact  that  Mrs.  Fltzpatrick  presented  a  claim 
against  the  estate  of  Martin  Phelan,  for  the 
same  matters,  to  the  county  court,  and  that 
after  long  and  troublesome  litigation  she  was 
allowed  to  recover  the  sum  of  only  (944.95, 
which  has  been  paid  to  her.  Is  a  conclusive 
answer  to  her  cosnterclalm  The  question 
as  to  the  extent  of  her  claim  for  the  board 
and  services  tn  question  was  adjudicated  be- 
tween the  parties  to  that  proceeding,  and 
hence  the  Judgment  in  that  case  Is  conclu- 
sive that  she  had  no  claim  against  Martin 
Phelan  In  excess  of  the  sum  awarded  to  her, 
and  she  Is  now  estopped  from  idatming  to 
the  contrary. 

3.  The  relation  of  creditor  and  debtor  un- 
doubtedly existed  between  Phelan  and  Mrs. 
Fltzpatrick  in  respect  to  the  $471  advanced, 
and  interest  thereon.  The  contract  between 
them  raises  a  presumption  that  such  person- 
al obligation  existed;  pnd  whUe  the  cases  of 
Musgnt  v.  Pumpelly.  46  Wis.  666,  1  N.  W. 
Rep.  410,  and  HoUe  v.  Bailey,  68  Wis.  448, 
17  N.  W.  Rep.  322,  support  this  concluslou, 
and  although  no  time  was  specified  within 
which  the  $471  was  to  be  repaid,  yet  it  was. 
In  effect  payable  on  demand,  and  the  prin- 
cipal sum  would  bear  interest  at  the  lawful 
rate.  The  demand  was  a  liquidated  one, 
and  was  not  therefore,  within  the  rule  of 
Marsh  v.  Fraser.  37  Wis.  149,  and  other 
cases  cited  by  appellant's  counseL  It  Is. 
however,  obvious  that  the  right  of  plaintiffs 
to  In^t  upon  a  personal  Judgment  against 
Mrs.  Fltzpatrick  for  the  principal  sum,  or 
any  part  tiiereof ,  has  been  barred  hf  the 
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alx-yean  statute  of  Undtalloiu.  The  letters 
relied  on  to  take  the  perBonal  liability  out 
of  the  six-years  statute  are  whoUy  insuffl- 
dent  for  that  piupose,  within  the  rule  In 
Pierce  v.  Seymour,  52  Wis.  272,  9  N.  W. 
Rep.  71.  The  first  one  contains  no  acknowl- 
edgment whatever  of  tlie  debt,  and  she 
claims  in  it  that  It  had  been  paid  long  be- 
fore, and  It  does  not  contain  an  unqualified 
promise  to  pay  It  The  second  letter  Is 
still  more  unsatisfactory.  It  does  not  con- 
tain any  acknowledgment  of  any  specific 
debt.  For  this  reason  no  judgment  for  de- 
ficiency could  properly  be  rendered,  and  the 
Judgment  of  the  circuit  court.  In  that  re- 
spect. Is  erroneous. 

4.  The  Judgment  properly  provided  for  a 
sale  of  the  premises  in  question,  instead  of 
a  strict  foreclosure;  but  upon  an  examina- 
tion It  appears  to  be  wholly  inauffldent  to 
protect  the  rights  of  the  defendant  Mrs. 
Fltzpatrtck  In  ease  she  should  pay  the 
amount  adjudged  due.  There  Is  no  method 
under  It  by  which  ^e  can  save  the  land 
without  being  subjected  to  the  costs  and  de- 
lay of  a  sheriff's  sale  under  the  Judgment 
The  1^1  title  to  the  premises  being  rested 
in  the  heirs  of  Mnrdn  Phelan,  the  Judgment 
should  have  provided  for  a  conveyance  from 
them  to  Mrs.  Fitzpatrlck  upon  payment  of 
the  judgment,  or  In  lieu  thereof  the  court 
should  have  adjudged  that  In  that  ev^t  the 
legal  title  to  the  premises  be  passed  to  and 
vested  in  her.  For  these  reasons  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  a  new 
Judgment  of  foreclosure  and  sale  for  the 
amount  fotmd  due,  with  proper  provisions 
to  assure  to  Mrs.  Fitzpati;^ck  the  title  to  the 
premises,  in  case  she  pays  it,  and  without 
any  Judgment,  or  provision  for  any,  against 
her,  for  any  deficiency  that  may  remain  after 
a  sale  of  the  mortgaged  premises.  The 
Judgment  of  tlie  clraiit  court  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  Jadcment  accordingly. 


CHAMBERLAIN  v.  CITY  OP  08HK0SH. 
(Snpreme  Oonrt  of  Wlacooitfn.  Feb.  21,  1888.) 
MusiciPAi.  Cohpohath>m«— !i  V  Kiukwat-ks, 
Failure  of  a  cit;  to  remove  ice  from  a 
dspresslon  at  the  cros^ic  of  two  aidewalka, 
caused  by  a  dl^t  difference  Id  the  grades  of 
the  sidewalks,  or  to  cover  or  place  a  guard 
around  audi  Ice  to  protect  travelers.  Is  not 
aetlooaUa  netilgenee. 

Appeal  from  circuit  court,  Winnebago 
county;  George  W.  Bumell,  Judge. 

Action  by  Anna  Chamberlain  against  the 
dty  of  O^ikosh  to  recover  for  personal  in- 
Juries  caused  by  defendant's  alleged  negli- 
gence. From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendant  ap- 
peals. Berersed. 

H.  L  Weed,  for  appellant  Finc^  St  Bar- 
ber, for  reepondent 
For  an  ordinary,  general,  and  transient 


sUpperiness,  due  to  the  ordinary  acttoi  oC 
the  elements  only,  and  capable  of  being 
removed  such  ordinary  action  of  the  ele- 
ments, there  is  no  liability,  but  for  a  local, 
unusual,  and  permanent  sUpperiness,  caused 
by  a  defect  In  tbe  street,  and  which  the  ordi- 
nary action  of  the  elements  would  not  re- 
move, the  dty  is  liable.  CSook  v.  City  of 
MUwaukee,  24  Wis.  270,  27  Wis.  191;  Pei^ 
khis  V.  City  of  Fond  du  Lac,  34  Wis.  435; 
HUl  V.  aty  of  Fond  du  Lac,  66  Wis.  242,  14 
N.  W.  Rep.  25;  Stilling  v.  Town  of  Thorp, 
54  Wis.  628,  11  N.  W.  Rep.  906;  Grossenbach 
V.  City  of  MUwaukee,  65  Wis.  31,  26  N.  W. 
Rep.  182;  Paulson  v.  Town  of  Pelican.  79 
Wis.  445,  48  N.  W.  Rep.  715;  McDonald  t. 
City  of  Ashland,  78  Wis.  251,  47  N.  W.  Rep. 
434;  Cromarty  v.  City  of  Boston,  127  Masa. 
329;  Taylor  v.  Caty  of  Yonkers,  105  N.  Y. 
202, 11  N.  B.  Rep.  642;  Todd  v.  City  of  Troy, 
Gl  N.  Y.  S06;  Pomfrey  v.  Village  of  Sara- 
toga Springs,  104  N.  Y.  450,  11  N.  E.  Rep. 
43;  Kinney  v.  City  of  Troy.  108  N.  Y.  567, 
15  N.  E.  Rep.  728;  Kenney  t.  City  of  Cohoes, 
(N.  Y.  App.)  8  N.  B.  Rep.  180;  Spellman  v. 
Inhabitants  of  Chicopee,  131  Mass.  443; 
Keith  V.  City  of  Brockton.  136  Mass.  119; 
Oloughessey  v.  City  of  Waterbury,  51  Conn. 
405;  Congdon  v.  City  of  Norwich,  37  Conn. 
414;  Burr  v.  Town  of  Plymouth,  48  Conn. 
460;  lAudolt  V.  City  of  Norwich,  37  Conn. 
615;  Dooley  v.  City  of  Meriden,  44  Conn.  117; 
Hubbard  v.  City  of  Concord,  35  N.  H.  52; 
Darling  t.  Town  of  Westmoreland,  62  N.  H. 
401;  Clark  v.  aty  of  Chicago,  4  Bias.  480; 
Mosey  v.  City  of  Troy,  61  Barb.  580;  Mayor, 
etc,  V.  Marriott,  9  Md.  160;  aty  of  Provi- 
dence V.  Clapp.  17  How.  IGl;  Evans  v.  aty 
of  Utlca,  00  N.  T.  166;  Darling  v.  Mayor, 
etc.,  18  Hun,  340;  Evers  v.  Bridge  Co.,  Id. 
144;  Blakeleyv. Cityof  Troy.Id.  lC7:Thnina8 
V.  ^layor,  etc.,  28  Hun.  110.  In  all  tliese 
cases  the  test  of  liability  is  whether  the 
city  Is  responsible  for  the  sltpperUiess,  either 
In  its  formation  by  a  stnictural  defect  In 
the  sidewolk,  or  by  allowing  It  to  remain 
too  long  after  It  is  formed.  Smooth  and 
level  lee  mny  bo  dangerous  as  well  as  rough 
Ice,  and  the  question  simply  is,  was  any 
negligence  of  the  city  the  cause  of  Its  forma- 
tion or  retention?  The  following  cases  are 
a  direct  authority  on  this  point:  Cromarty 
V.  City  of  Boston,  127  Mass.  329;  Spellman 
V.  Inhabitants  of  Chicopee,  131  Mass.  443; 
Cloughessey  v.  aty  of  Waterbury,  51  Conn. 
405;  Paulson  v.  Town  of  Pelican,  79  Wis.  445, 
48'N.  W.  Rep.  716.  If  the  condition  Is  artifi- 
cial. Instead  of  natural,  and  Is  caused  by  the 
negligence  of  the  dty,  the  dty  is  liable. 
The  case  of  Spellman  v.  Inhabitants  of  Chic- 
opee, supra.  Is  almost  Uentlcal  In  the  facta 
with  the  case  at  bar. 

ORTON,  J.  This  action  Is  to  recover  dama- 
ges for  a  personal  Injury  of  the  plalntlO.  oo- 
casloned  by  the  want  of  repair  and  defective 
condition  of  a  walk  in  Merrltt  street.  In  the 
ctty  of  Oshkosh.  The  defect  Is  tliua  deeortbed 
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In  the  cAmpIoInt:  "The  said  street,  knonn  as 
'Merritt  Sb-ect'  nt  a  certain  place  In  B  id 
street  to  \rlt,  on  the  south  ^de  of  sold  Meriltt 
street,  on  the  aouthenst  comer  thereof  where 
ftild  Merritt  street  intersects  with  Ford  street 
of  said  city,  was,  (on  the  21st  day  of  Febro- 
aiy,  1889,)  and  for  a  period  of  four  weeks  or 
more  bad  boon,  unsafe,  Insufflcl.  n:,  defective, 
and  luidly  out  <rf  repair,  In  this,  to  wlr,  that  at 
the  point  of  Jnnctlon  betwe«i  tlie  stone  cross- 
ing on  the  south  side  of  said  Merritt  street, 
where  said  MenAtt  street  intersects  with 
Ford  street,  and  the  sidewalk  on  the  south 
side  of  said  Mei*ritt  street,  where  said  stone 
crossing  ends,  the  authorltlza  of  the  city  of 
Osbko^  to  wit.  this  defendant,  negligently 
permitted  a  large  hole  to  exist  within  the 
usu!il  r.ne  and  course  of  travel  over  said  stone 
crossing  and  sidewalk,  and  ne;:llgently  par- 
mitted  and  allowed  said  hole  to  exist  anl  re- 
main without  placing  any  guard  over  or 
around  the  same,  and  negllge:itl.v  allowed 
said  hole  to  become  filled  with  wat  r.  and  to 
become  frozen  over  with  a  large  surface  of 
smooth  ice,  and  negligently  faileJ  to  place 
any  protection,  guard,  or  cover  over  or  around 
said  surface  of  Ice,  and  foiled  to  take  any  pre- 
Ciiutlun  to  prevent  or  warn  tiaveiers  ov.  r  salJ 
crossing  or  sidewalk  from  walking'  npon  and 
over  said  surface  of  Ice.  That  persons  trav- 
eling over  and  upun  said  ci-t^sslng  and  rid> 
wal.i  were  compelled  to  walk  u:  on  and  over 
said  surface  of  Ice,  nud  that  th?  afores.dd 
city  authorltlea,  to  wit.  the  defendaut,  neg- 
ligently f.iiled  to  provide  a  safe  and  sufllcient 
crossing  or  pass  ige  over  or  around  saidlaige 
*turface  of  smooth  ice."  The  p!antlfl's  In- 
jury, and  the  manner  of  it,  are  substaur  tally 
described  as  follows:  The  plalutiff.  while 
traveling  upon  said  Merritt  str.  et  and  over 
the  said  stone  cros^g,  "did  by  neoe8sU.v  s'l  l 
In  the  ordinary  course  of  travel,  walk  up«^n 
and  over  Kild  large  surface  of  loe,  and  with- 
out any  fault  on  her  part  f^h*  fell  upo.i  si'd 
surface  of  ice  with  great  force,"  and  received 
great  bodily  hajurii»  tlierefrom.  Alter  iho 
pLilnUir  was  sworn  as  a  witui  ss  In  her  own 
behalf,  the  defendant  city  interposed  a  de- 
murrer ore  tenus.  on  he  ;;Tound  ihat  the  com- 
pUilnt  did  not  state  a  cause  of  action,  and  the 
objection  to  any  evidence  unier  It  was  over- 
ruled, and  ex  epilon  t  iken.  The  plaiotlBf  te«- 
tifl.d  that  wh:n  she  cnme  to  that  point  "her 
feet  came  from  un;ler  her.  and  she  came 
down  on  her  back.  Sbc  did  not  notice  any 
tMiriiers  or  guards  around  this  place,  or  any 
ashes  upon  the  sidewalk  where  she  slipped." 
According  to  the  evidence,  the  depression  in 
the  street  where  the  water  had  accumulated 
which  mode  ibe  Ice  on  which  the  plilntlf 
slipped  down  and  was  injured,  was  made  by 
the  jimction  of  a  sidewalk  couiing  down 
Ford  street  with  the  stone  cross  walk  over 
Merritt  street.  It  would  see  n  that  the  slig  .t  ' 
dUTerence  of  the  grade  of  the  two  streets  I 
made  the  depression,  'ibe  slopA  of  the  plaiik 
Sidewalk  down  lu  its  juiictiou  wiih  the  s.oue 
cross  walk  was  only  four  Inches,  and  the  de-  i 


pressttm  In  the  stone  crcsa  walk  where  the  lea 

accumulated  was  from  on  Iwfli  to  on  Inch  onl 
a  half.  The  plank  walk  was  orer  th3  gnitor 
on  Merritt  street  Tlils  defect,  If  any,  ap- 
pears  to  have  been  In  the  plan  of  the  work 
and  Its  construction.  At  the  conolojiloa  of  the 
testimony  the  defendant's  motion  for  a  non- 
suit was  ovemiled.  The  Jury  found  a  special 
verdict  "fliat  the  cross  walk  was  In  a  defect- 
ive and  dangerous  oopdltion,"  and  "that  such 
otmditton  caused  the  plaintiff's  injury."  and 
assessed  her  damages  at  Jl.lOO.  It  will  be 
observed  that  the  complaint  does  not  charge 
that  the  plaintiff's  Injury  was  caused  bgr  a 
hole  or  depression  in  the  cross  walk,  but  tliat 
it  was  caused  wholly  by  the  smooth  surface 
of  the  ice  at  that  place,  and  such  wa^  ih? 
evidence.  Tlie  plaintiff  slipped  and  felt  on  the 
smooth  surface  of  the  Ice.  The  Ice  was  the 
proximate  cause  of  the  injuy.  The  drpre^ 
Hlon  In  the  walk  where  th^  Ice  formed.  If  a 
defect,  and  a  muse  of  the  injury  in  any  seme, 
was  a  remote,  and  not  the  proximate,  cause 
of  the  Injury.  But  at  this  time  there  was  n> 
hole,  or  even  depression,  at  that  plac^^.  It 
was  lilltd  up  by  the  Ice.  It  is  too  plain  for 
ar^ninu'nt  that  the  caus?  of  tbi^  p'alntifTs 
itijury.  both  by  the  complaint  and  testl  rony. 
was  the  smooth  surface  of  the  Ice  on  the  cros^ 
walk.  The  special  verdict  ts  care  'ul  n  »t  \o 
state  the  defect  or  dangerous  coniltion.  It 
will  be  olwerved,  also,  that  the  uesll/en  e 
of  the  cit.v  consists  "in  failing  to  provid?  a 
safe  crossing  or  passage  over  and  around  sol  1 
large  surface  of  smooth  loe,  and  allowed  and 
peruiittetl  s:UJ  crossing  to  remain  in  such  in- 
sufficient, misiife,  and  defective  condition  for 
a  p.'riod  of  four  weeks,  and  failed  to  take  any 
precaution  to  prevent  or  warn  travelers  over 
said  crossing  or  sidewalk  from  walking  upon 
and  Over  said  surface  of  ice."  The  existence 
and  continuance  of  said  ice  for  four  we^  ks 
was  the  presumptive  notice  to  the  dty  of  tbo 
defect  complained  of.  The  plaintiff  does  not 
complain  of  being  injured  by  the  hol3  or  de- 
pression, but  by  the  "large  surface  of  smooth 
Ice."  The  depression  was  the  caus^  of  t'le 
water  accumulating  there,  and  the  wtt.r, 
combinrd  with  a  low  temperature,  caused  the 
Ice  to  form  which  injured  the  plaintiff.  The 
depression  was  a  remote  cause  or  ca-s-  of 
causes  The  proximate  or  direct  caU'te  w.is 
the  Ice,  and  this  must  be  the  cause  of  action. 
"Causa  pi-oxima,  non  remota,  spectatur,"'— tlie 
prc'  lniaie,  and  not  tlie  remote,  cause,  must  t>e 
considered.  The  cause  nearest  In  order  of 
causjulon,  which  Is  adequate  to  product'  tlie 
result,  Is  the  direct  cause.  In  law,  onlv  the 
direct  cause  Is  considered.  These  are  fa- 
miliar maxima.  "The  proximate  cause  Is  the 
cause  which  leads  to,  and  Is  InstromentaJ  in 
producing,  the  result"  8  Amer.  &  Eng.  Euo. 
Law,  45;  State  v.  RaUroad  Co.,  ~>2  N.  IL.  028. 
'  In  this  case  the  bole  or  depression  Is  not  th3 
I  cause  of  the  Injury  for  which  an  action  m:iy 
I  be  brought  It  Is  too  remote.  There  is  a  di- 
rect cause  of  the  Injury,  and  that  is  tlie  ice  on 
I  which  she  sUpped  down,  and  that  is  the  only 
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one  wMdi  lan  be  considered.  The  defect  In 

the  street  or  walk  Is  the  Ice,  and  the  negli- 
gence of  the  city  consists  tai  allowing  It  to  re- 
main. This  was  dangerous  to  the  traTellng 
public,  and  the  cause  of  the  plaintiff's  Injury 
In  the  law  and  lay  the  complaint  and  testS- 
raony.  This  lee  was  smooth  and  lerd.  and 
aocamnlated  through  the  sole  agency  of  the 
elements  and  In  the  order  of  nature.  Noar^ 
m&aX,  speculation,  or  casuistry  can  make  this 
case  any  different  from  this.  The  main  and 
Important  question  which  first  presents  Itself 
on  the  demurrer  to  the  complaint,  and  again 
on  the  motion  for  a  nonsuit,  Is,  is  such  a  con- 
dition of  the  walk  an  actionable  defect?  This 
question  Is  settled  by  this  court  in  the  nega- 
tlTe  in  many  cases,  after  a  very  full  examloap 
tlOTi  of  the  anthoritiee  elsewhere,  which  we 
need  not  cite.  "When  the  walk  Is  slippery  be- 
cause of  the  smooth  surface  of  the  snow  and 
Ice  which  had  accumulated  upon  It,"  such  a 
defect  Is  not  aotionable.  Cook  t.  Glty  of  Mil- 
waukee,  24   Wis.  270,  27   Wis.  191.  In 
Perkins  v.  City  of  Pond  du  Lac,  34  Wis. 
435,  "the  walk  was  entirely  covered  with 
packed  snow  and  Ice,  and  the  whole  sui^ 
face   of  the  walk  was  very  smooth  and 
slippery."    It  was  held  that  such  a  con- 
dition of  the  walk  did  not  alone  constitute 
anactiumihle  djfeet;  and  so  In  Grossenbach  t. 
Cltj-  of  MUwaukee,  66  Wis.  31,  26  N.  W.  Rep. 
IN'.!.  This  holding  Is  most  reasonable.  Such  a 
defect  In  a  walk  or  street  la  common  and 
natural  everywhere  In  the  winter  season,  and 
such  actions  would  be  numberless,  unreasoni- 
blo,  and  oppressive.  The  municipalities  are 
powerless  to  prevent  or  remove  such  a  com- 
mon and  natural  condition.  The  authorities 
cited  by  the  learned  counsel  of  the  respunde.it 
are  not  applicable  to  this  case.  They  are 
cases  where  other   defects   combine  with 
the  Ice  to  cause  the  Injury.    Such  def(?cts 
must  be  present  with  the  ice,  and  they  to- 
gether constitute  a  cause   of  action;  as, 
where  the  l<x  is  formed   on  a   steep  de- 
clivity or  descending  grade,  or  there  is  some 
other  condition  of  the  walk,   which,  to- 
gether with  the  Ice,  make  the  walk  d-in.wt^- 
ous,  as  in  Orossenbach  v.  City  of  Milwaukee 
and    Perkins  v.  City   of   Fond    Uu  Lac, 
supra,  and  other  cases  in  this  court  But 
here  the  bole  or  depression  does  not  com- 
bine with   the   ice,  and    Is   not  present 
with  it    There  is  no  hole  at  the  time, 
as  it  Is  filled  with  ice,  and  the  surface 
Is  made  level  as  ice   cnn   lie  anywhere. 
The  plaintiff  was  not  Injured  by  stepping  into 
the  hole,  but  by  slipping  on  the  ice.  But  I 
have  said  enough  of  this.  Th°  hole  was  only 
the  remote  cause,  or  cause  of  causes,  wlil-h 
produced  the  result,  and  was  not  the  direct 
efficient  or  adequate  cause,  wbloh  alone  is  ao- 
tionable. The  court  should  have  sustained 
the  demurrer  ore  tenus,  or,  fiillln?  In  that, 
ought  to  have  ordered  a  nonsuit  on  the  eri- 
denoe.  The  Judgment  of  the  circuit  court  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial 


KIX  V.  WISWELL  «t  aL 
(Supreme  Court  of  Wiuconsin,    Feb.  21,  l£8Sg 
Chattbl  Mostoaobs— Vauditt  ah  AftAunr  Bus- 

SBQUKKT  PUBCHASBBS. 

LRev.  St  I  2315.  provides  Oiat  every 
chattel  mortgage  "shall  cease  to  he  valid  as 
against  the  creditors  of  the  person  making  the 
same,  or  suhsequent  purchasers  or  mortgaseei 
in  good  faith,  after  the  expiration  of  two  years 
from  the  filing  of  the  same,"  unless  renewed  as 
ther^  prescribed.  HOd,  that  a  mortgage 
which  has  not  been  renewed  does  not  become 
void  at  the  end  of  two  years  as  to  one  who  por- 
chaeed  before  the  expiration  of  snch  two  years. 

2.  To  constitute  a  purdiaser  in  good  faith, 
within  the  meaning  of  Bev.'St  I  ZtlS,  Ut»e 
must  be  not  only  absmce  of  noOoo,  bat  also  a 

fiayment  of  the  consideration,  or  a  fixed  llabil- 
ty  therefor;  and  hence  a  subsequent  purchaser, 
who  assumes  and  agrees  to  pay  as  a  part  of 
the  purchase  price  of  the  property  the  debt 
which  a  prior  chattel  mortme  was  given  to 
secure,  is  not  protected  as  anJnst  snch  mart- 
gaga 

Appeal  from  circuit  court  Walworth 
county;  John  B.  Wlnslow,  Judge. 

Action  by  Lydla  Klx  against  George  N. 
\^well  and  others  for  the  conversion  of 
personal  property.  From  a  Judgment  for 
plaintiff,  defendants  appeal  Reversed. 

The  other  facts  fully  appear  hi  the  fol- 
lowing statement  by  CASSODAY,  J.: 

It  appears  from  the  record  that  the  de- 
fendant Charles  F.  Hall,  being  the  owner 
of  15  acres  of  land  described,  with  the 
Fisfacotaqua  Hotel  thereon^  and  the  fur- 
niture therein,  situated  on  the  shore  of 
Lake  Geneva,  borrowed  of  one  William  A. 
McConneU  $16,000,  May  18,  1883,  and  gave 
him  therefor  two  notes,  each  signed  by  tilm- 
self  and  one  Shepard,  each  payable  five 
years  after  date,  one  for  $6,000  and  the 
other  for  $10,000,  and  to  secure  said  notes 
the  said  Hall  and  wife  at  the  same  time  ex- 
ecuted and  delivered  to  said  William  A. 
McConneU  a  mortgage  on  said  real  estate 
for  the  full  amount  which  mortgage  was 
recorded  in  the  register's  office  May  23, 
1883,  and  at  the  same  time  the  said  PaH, 
to  secure  both  of  said  notes,  executed  and 
delivered  to  said  William  A.  McConnell  a 
chattel  mortgage  upon  said  i>ersonal  prop- 
erty, which  was  duly  ffled  May  22,  188a 
That  AprU  24,  1885,  the  said  Hall  sold  said 
real  estate  and  said  personal  property  to 
one  Charles  H.  Nix,  and  on  that  day  he  and 
his  wife  executed  and  delivered  to  said 
Charles  H.  NIX  a  deed  of  said  real  estate, 
wiiich  deed  stated,  In  effect,  that  said  real 
estate  was  free  from  all  Incumbrance  what- 
ever, except  two  certain  notes  and  mort- 
gages for  $16,000,  payable  May  18,  1888, 
with  7  per  cent  Interest,  and  that  he  would 
warrant  and  defend  the  same  except  against 
said  notes  and  mortgage,  which  deed  was 
recorded  October  19,  1886.  That  April  24, 
1885,  the  said  Charles  F.  Hall  also  gave  to 
said  Charles  H.  Nix  a  bill  of  sale  of  all 
said  personal  property,  absolute  in  form. 
That  May  17,  3886,  the  said  Charles  H.  Nix 
■old,  conveyed,  and  transferred  all  of  ndd 
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real  and  personal  property  to  Hattl«  A. 
and  James  Honley,  in  conalderattoo  of 
$35,000  paid  and  to  be  paid  therefor.  That 
as  a  part  thereof  said  $16,000  indebtedness 
to  McConnell  was  assumed  by  them.  That 
to  secure  $7,000  of  said  purchase  price  thia 
said  Hanleys,  on  the  day  lost  named,  exe- 
cuted and  delivered  to  sold  Charles  H.  Nix 
a  chattel  mortgage  or  transfer  In  trust, 
wherelu  they  granted,  bargained,  sold,  as- 
signed, and  made  over  unto  one  William 
Prescott  all  of  said  personal  property.  In 
trust  and  as  trustee,  and  liis  successor  in 
trust  thereunder,  upon  the  express  condition 
that  if  said  Eanl'eys  should  pay  to  the  legal 
or  equitable  holder  of  their  certain  promis- 
sory note  for  the  said  sum  of  |7,000,  which 
they  had  that  day  made,  payable  to  the 
order  of  themselves,  and  duly  hidorsed  by 
them,  and  delivered  to  said  Charles  H.  Xlx, 
due  in  two  years  thereafter,  then  sold  in- 
strument should  be  void  and  of  no  efTect 
That  said  chattel  mortgage  was  duly  filed 
February  2.  1887.  That  in  January,  1887, 
the  omiers  of  said  McConnell  real-estate 
mortgage  commenced  the  foreclosure  there- 
of, and  ttie  following  named  persons  were 
made  defendants  therein:  Said  Hall  and 
wife,  said  Shepard,  said  Charles  H.  Nix, 
■aid  Hattie  and  James  Hanley,  and  others. 
That  such  proceedings  were  had  therein 
that  judgment  of  foreclosure  and  sale  was 
entered  therein  June  14,  1887,  for  $17,51&96. 
That  October  0,  1888.  the  said  real  estate 
was  sold  on  said  Judgment  of  foreclosure 
and  sale  to  one  J.  W.  Coolc  for  the  sum  of 
$15,500,  leaving  a  deficiency,  but  that  said 
Cook  repudiated  said  purchase,  and  no  mon- 
ey was  paid  thereon,  nor  any  deed  delivered 
therefor.  That  October  15,  1888,  said  sale 
was  therefore  vacated  and  set  aside,  and  a 
resale  of  said  premises  ordered,  and  the 
same  were  resold  by  the  defendant  Wls- 
well,  as  Bhertff,  December  11,  1888,  to 
the  defendant  Charles  F.  Hall  for  the  sum 
of  $10,500,  leaving  a  deficiency  of  $9,835.12, 
for  which  Judgment  was  entered  on  con- 
firming said  last-mentioned  sale,  December 
21,  1888.  That  October  10,  1888.  the  said 
Wiswell,  as  such  sheriff,  toolc  possession  of 
all  said  personal  property  under  and  by  vir- 
tue of  said  McConnell  chattel  mortgage, 
and  continued  to  hold  the  same.  That  Octo- 
ber 13,  1888,  said  personal  property  was 
■old  to  the  plaintiff  on  said  McConnell  chat- 
tel mortgage  for  the  sum  of  $3,000.  That 
January  7, 1880,  the  plalntiCF  commenced  this 
action  against  said  Wiswell,  as  such  sheriff, 
and  said  Charles  F.  Hall,  for  the  imlawful 
conversion  of  said  personal  property,  to  her 
damage  In  the  sum  of  $3,500  and  costs. 
That  January  24,  1889,  the  defendants  sep- 
arately answered,  and  Justified  the  taking 
and  conversion  of  said  personal  property  un- 
der said  McConnell  chattel  mortgage.  That 
the  issues  so  formed  came  on  for  trial,  and 
at  Che  close  thereof  the  Jury  returned  a 
■pedal  Tenllct  to  the  effect  (1)  that  said 


Charles  H.  Nix  did  not  have  actual  notice 
of  the  Hall-McConnell  chattel  mortgage  be- 
fore he  sold  the  property  in  question  to  the 
Hanleys;  (2)  that  the  Hanleys  purchased 
said  personal  property  from  said  NLx  for 
value,  and  without  notice  of  die  existence 
of  the  Holl-McConnell  chattel  mortgage;  (3) 
that  the  fair  market  value  of  the  personal 
property  In  controversy  on  October  13,  1888, 
was  $2,500;  (4)  that  October  10,  1888,  said 
Wiswell  took  possession  of  said  personal 
property  by  the  direction  of  the  executors 
of  said  William  A.  McConnell,  deceased,  un- 
der and  by  virtue  of  the  Hall-McConnell 
chattel  mortgage;  (5)  that  said  Wiswell,  by 
himself  or  Ills  agents,  retained  possession  of 
said  personal  property  up  to  and  until  after 
the  alleged  sale  to  the  plaintiff  herein,  Oc- 
tober 13,  1888;  (6)  that  said  Charles  F.  HaU 
did.  on  October  13,  1888,  direct  or  advise 
said  Wiswell  to  retain  possession  of  sold  per- 
sonal property;  (7)  that  the  plaintiff,  I^dla 
Nix,  had  notice  that  said  Wiswell  dalmed  to 
hold  the  personal  proper^  In  controversy 
by  virtue  of  the  McConnell  mortgage  before 
she  bid  It  in  at  the  alleged  sale,  October  13, 
1888;  (8)  that  the  attorney  for  the  plaintiff 
announced,  Just  before  the  alleged  sale,  that 
the  personal  property  was  to  be  sold  under 
the  Hanley  chattel  mortgage,  claimed  to  be 
owned  by  Mrs.  Melsch;  (9)  that  from  the 
time  said  Charles  H.  Nix  resumed  control 
of  the  personal  property  In  controversy  ui>- 
on  Its  surrender  to  him  by  the  Etanleys  In 
the  fall  of  1887,  and  In  his  subsequent  acts, 
transactions,  and  declarations  with  refer- 
ence to  the  same  while  In  his  possession  or 
control  down  to  the  time  of  the  taking  there- 
of by  Wiswell,  the  sold  Mrs.  Melsch,  a  sister 
of  said  Charles  H.  Nix,  was  the  real 
party  represented  by  him,  and  In  whose  be- 
half such  acts,  transactions,  and  declarations 
were  made  or  done,  and  that  said  Charles 
H.  Nix  In  those  matters  did  not  act  for  him- 
self, but  for  his  said  sister,  Mrs.  Melsch. 
That  the  court  thereupon  granted  the  plain- 
tiff's motion  for  Judgment  upon  said  spedat 
verdict,  and  Judgment  was  thereupon  en- 
tered In  favor  of  the  plaintiff,  and  against 
the  defendants  jointly,  for  the  value  of  the 
property  as  found  by  tlic  Jury,  together  with 
costs.  Prom  this  last  Judgment  tbB  defend* 
ants  bring  tUs  appeal. 

John  B.  Simmons  and  T.  D.  Weeks,  for  ap- 
pellants, in  support  of  the  proposition  that  a 
bona  fide  subsequent  purchaser  Is  protected 
only  to  the  extent  that  he  has  paid  the 
coi^deration,  cited  the  following  cases: 
Wade,  Notice,  {S  60,  92,  93;  2  Pom,  Eq.  Jur. 
H  750,  755;  16  Amer.  &  Eng.  Gnc  Law,  S8 
834,  835,  and  notes;  Everts  r.  Agnes,  4  Wis. 
343;  Bank  v.  NeweU,  71  Wis.  309,  37  N.  W. 
Rep.  420;  Hamlin  v. Wright,  26  Wis.  50;  Thom- 
as V.  Stone,  Walk.  Ch.  117;  Stone  v.  Welling, 
14  Mich.  514;  Dresser  v.  Construction  Co.,  93 
U.  S.  02;  Green  v.  Green.  41  Kan.  472.  21 
Pac.  Rep.  SS6;  Wynn  t.  Carter.  20  Wis.  107. 
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Coonsel  also  dted  the  foUowlng  cases  hold- 
ing that  an  unrecorded  mortgage  may  be  en- 
forced against  &  purchaeer  without  notice  to 
extent  of  the  unpaid  purchase  money:  Bald- 
win 7.  Soger,  70  IlL  503;  Haughwout  t.  Mur- 
phy. 21  J.  Eq.  118;  Hardin  v.  Harring- 
ton, 11  Bluh,  367;  Warner  r.  Whlttafeer,  6 
Mtcta.  188;  Trust  Go.  t.  Haltby.  S  Paige,  361; 
Haesdg  t.  Brown,  34  Mich.  503;  Trusteea  of 
Union  College  v.  Wheeler,  61  N.  Y.  88;  Wil- 
son T.  Hunter,  30  Ind.  471;  Jewett  v.  Palmer, 
7  Johns.  Ch.  65;  Tufts'  Adm'r  v.  Tufts,  18 
Wend.  620;  Frost  t.  Beekman,  1  Johns.  Ch. 
288;  Merritt  r.  Lambert,  Holt.  Ch.  170. 

Wallace  Ingalls  and  Quaiiee,  Spenc©  & 
Quarles,  for  respondent 

OASSODAT.  J.,  (after  stattng  tbe  facta.) 
It  is  conceded  that  at  the  time  Hall  conveyed 
the  real  estate  and  transferred  the  personal 
property  to  Charles  H.  Nix,  April  24,  1885, 
no  part  of  the  prludpal  sum  of  the  Indebted- 
ness of  (16,000  from  Hall  to  McGonnell  had 
been  paid,  but  the  same  remained  a  subalst- 
Ing  debt,  secured  not  only  by  the  mortgage 
^ren  by  Hall  to  McConnell  on  Hie  real  ee- 
tate.  but  also  by  the  diattel  mortgage  given 
at  the  same  time  by  Hall  to  McConnell  on 
tbe  personal  property.  In  fact,  Charles  H. 
Nix  toc^  the  real  and  personal  estate  subject 
to  those  mortgages,  and  tbe  amount  of  such 
Indebtedness  was  deducted  from  the  pur- 
chase price  which  he  was  to  pay  to  HalL  As 
Indicated  In  the  forcing  statem^t,  that 
ctattel  mortgage  was  filed  May  22,  1883. 
The  statute  applicable  to  such  chattel  mort- 
gage provides  that  "every  saxii.  mortgage 
shall  cease  to  be  valid,  as  against  the  credit- 
ors of  the  person  maUng  tbe  same  or  subse- 
quent purchasers  or  mortgagees  In  good  faith, 
after  the  expiration  of  two  years  from  the 
filing  of  the  same  or  a  copy  thereof,*'  unless 
renewed  as  therein  prescribed.  Section  2315. 
That  diattel  mortgage  was  never  so  renewed. 
Charles  H.  Nix  was  allowed  to  testify,  against 
objection,  to  the  effect  that  he  had  no  knowl- 
edge of  the  e^dstettce  of  that  chattel  mort- 
gage until  he  had  sold  and  transferred  the 
personal  property,  and  conveyed  the  real  es- 
tate to  the  Hanleys,  May  17,  1886;  and  tbe 
Jury  found  that  he  had  no  such  knowledge. 
The  contention  Is  that,  as  the  chattel  mortgage 
wss  not  so  renewed,  tbe  same  became,  under 
the  statute  quoted,  Ipso  facto  void,  even  as 
against  Cborles  H.  Nix,  at  the  raid  of  the  two 
years  from  the  filing  hereof,  to  wit,  May  22, 
ItUKS.  This  court  has,  however,  firom  Uie  be- 
ginning construed  that  statute  to  the  effect 
that,  in  ttie  absence  oi  such  renewal,  sudk 
mortgage  would  cease  to  be  valid  as  against 
such  creditors  as  Should,  after  the  expiration 
of  the  time  for  such  renewal,  s^e  the  prop- 
erty, and  snch  purchasers  or  mortgagees 
as  flSiould,  aft»  the  exidration  of  said  time, 
puvhase  the  property,  or  take  a  mortgage 
thereon  In  good  fajtbi,  bnt  that  sudi  renewal 
was  mmecessary  to  preserve  the  ri^ts  of 
such  mortgagee  to  the  property  as  against 


any  and  all  prior  seizures,  transfers,  and 
mortgag:es.  Newman  v.  Tymeson,  12  Wis. 
448;  Case  v.  Jewett,  18  Wis.  408;  Lowe  v. 
Whig,  56  Wis.  31,  IS  N.  W.  Rep.  802;  Eock- 
well  V.  Humphrey,  57  Wis.  421, 15  N.  W.  Rep^ 
304;  tniman  v.  Duncan,  78  Wis.  217.  47  N. 
W.  Rep.  266.  In  fact  the  court  has  gone  so 
far  OS  to  hold  that  "a  chattel  mortgage 
which  has  been  duly  filed  Is  valid  as  against 
a  subsequent  bona  fide  purchaser  of  the  prop- 
erty, although  prior  to  his  purchase  the  mort- 
gage has  disappeared  from  the  files  through 
the  negligence  or  mlaconduct  of  tbe  town 
clerk."  Marlet  v.  Hlnman,  77  Wis.  136,  45 
N.  W.  Rep.  963.  We  must  hold  as  a  matter 
of  law  that  Charles  H.  Nix  was  not  a  subse- 
quent purchaser,  nor  a  purdiaser  In  good 
faith,  within  the  meaning  of  the  statute 
quoted;  and  hence  that  parol  testimony  to 
rue  contrary  was  improperly  admitted. 

2.  The  questions  recur  whether  the  Han- 
leys were  such  purchasers,  and  whether  Mrs. 
Melsch  and  the  plaintiff  were  such  mort- 
gagees In  good  faith.  The  Hanleys  were  cer- 
tainly "subsequrat"  purchasers,  within  the 
meaning  of  that  statute,  for  they  did  not  pur- 
chase until  after  tiie  expiration  of  the  tin^e 
for  such  renewal,  to  wit,  May  17,  1888.  The 
questions  for  constderaticHi,  tlierefore,  are 
whether  tfa^  were  purchasers  "In  good 
faith,**  within  the  meaning  of  that  statnte, 
and  whether  Mrs.  Mdsch  and  the  plaintiff, 
claindng  under  tiiem,  were  such  mortgagees 
In  good  faith.  Upon  the  strength  of  tbe  parol 
testimony  admitted  against  objectloa,  the 
Jury  found  that  thsj  purchased  from  Cbaried 
H.  NIz  "for  value  and  without  noHoe  of  tlie 
existence  of  the  HaU-McConnell  diattd  mort- 
gage." They  and  Charles  H.  Nix  all  testis 
to  the  effect  that  the  amomit  at  the  pur- 
chase price  of  the  real  and  personal  prop- 
erty together  was  $35,000.  They  all  agi-ee, 
In  effect,  ^t  the  Hanleys  paid  nothing  down 
on  the  purchase,  except  to  transfer  to  Charles 
H.  Nix  the  Afton  ^use  lease  in  Chicago, 
and  the  furniture  therein,  some  land  In  Mar- 
quette, Mich.,  and  certain  personal  property, 
all  of  the  aggregate  value  of  about  912,000; 
but  that  the  balance  of  the  purchase  price, 
amountii^  to  f23,000,  was  to  be  paid  by  them 
In  the  manner  following,  to  wit,  that.  In  and 
by  the  deed  from  Oharles  H.  Nix  to  them,  they 
thereby  assumed  and  agreed  to  pay  the  Hall- 
McConndl  notes  and  mortgage,  amounting  to 
$16,000,  and  also  execated  and  deUvered  to 
Charies  H.  Nix  a  promissory  note  for  $7,000, 
payalde  two  years  after  Its  date,  to  Uie  ordw 
of  themselves,  and  by  them  duly  indorsed, 
and  secured  by  a  real-estate  mortage  es> 
ecuted  by  them  on  said  Plshcotaqua  Hotel, 
and  also  by  the  diattel  mortgage  executed  by 
them  to  Prescott,  as  mrattioned  in  the  forego- 
big  statement  It  appears  that  Cliarles  H. 
Nix  continued  in  the  actual  possession  of 
said  $7,000  note  and  mortgage;  and  the  Jury 
found,  in  effect,  that  from  the  time  said  per- 
sonal property  was  surrendered  to  him  by 
the  Hanleys,  in  the  fall  of  1^.  down  to  the 
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time  the  same  was  taken  by  tlie  defendant 
Wl3\reU,  October  10,  1888.  his  acts,  transac- 
tions, and  declarations  were  made  and  done 
iu  bchitif  of  his  sister,  Mrs.  Melsch.  Since 
Charles  H.  Nix's  relation  to  the  Hall-AIcCon- 
nell  chattel  mortgage  was  such  that  he  could 
not  berome  a  purchaser  In  good  faith  of  the 
personal  property  covered  by  that  mortgage, 
tt  1b  Tery  obvious  that  hia  sister,  ^hom  he  so 
tepresented,  could  not  be  a  mortgagee  thereof 
in  (ood  fkith,  within  the  meaning  of  the  stat- 
ute quoted,  especially  as  there  Is  no  evi- 
dence tbat  she  paid  anything  therefor.  The 
defendants  claim  under  and  by  virtue  of  the 
Hall-McConnell  chattel  mortgage,  and  the 
plaJntur  under  and  by  virtue  of  the  Hanley- 
Preacott  chattel  mortgage.  The  jury  found, 
tn  ^ect,  that  the  plaintiff,  who  Is  a  ^ter- 
In-law  of  Charles  H.  Nix,  at  and  before  the 
time  8be  bid  In  the  personal  property  in  ques- 
tion, on  the  sale  thereof  under  and  by  virtue 
of  the  Hanl^-Prescott  chattel  mortgage, 
mentioned  In  the  totegolng  statement,  Octo- 
ber 13,  ISSS,  had  notice  that  Wis  well  claimed 
to  hold  the  property  tn  controversy  by  vir- 
tue of  the  Hall-McConnell  chattel  mortgage. 
Snch  being  the  facts,  as  found  by  the  Jury, 
or  undisputed.  It  Is  manifest  tbat  neither 
Ura.  MelBch  nor  the  plaintiff  can  claim  any 
protection  as  against  the  Hall-McConnell 
chattel  mortgage,  unless  the  Hanleys  were 
purchasers  of  the  property  in  good  faith, 
within  the  meaning  of  the  section  of  the  stat- 
ate  quoted;  and  hence  the  controversy  turns 
upon  the  question  whether  the  Hanleys  were 
such  purchasers  in  good  faith  under  tiiat  sec- 
tbm.  That  section  was  enacted  for  the  pur- 
pose of  protecting  such  purchaser  against 
loss  1^  reason  of  such  prior  unrenewed  cliat- 
tel  mortgage.  The  purpose  is  substantially 
the  same  as  In  the  enactment  of  section  2241, 
Rev.  8t,  hi  respect  to  the  avoiding  of  un- 
recorded omveyances  and  mortgnges  of  real  ! 
estate.  Under  that  section  It  was  early  held 
this  court  that  "It  Is  not  suffldent  that 
a  subsequent  pardiaser  has  purchased  for  a 
valualde  consideration  without  notice,  but 
the  consideration  must  actually  have  been 
paid  before  notice;  and.  If  a  part  of  the  con- 
rideratlon  only  has  been  paid  before  notice, 
the  purchaser  will  be  protected  only  pro 
tanta**  -  Everts  v.  Agnes,  4  Wis.  343.  To  the 
Mune  effect,  Wynn  v.  Garter,  20  Wis.  107; 
Prh^tt  T.  MttCi,  74  Wis.  206,  42  N.  W.  Rep. 

and  cases  there  dted;  Shotwell  v.  Har- 
rison. 22  Mich.  410;  Smltli  v.  Williams,  44 
MidL  240,  e  N.  W.  R^.  662.  To  constitute 
a  bona  fide  purchaser  or  mortgagee  fn  a  case 
like  this,  there  must  not  only  be  an  absmce 
of  notice^  but  also  a  payment  of  the  condder^ 
atlim.  or  a  fixed  liability  therefor.  Punk  v. 
Paul.  04  Wis.  42,  24  N.  W.  Rep.  418,  and 
cases  there  cited.  See  cases  dted  In  the  brief 
vC  oouns^l  for  the  defendants.  As  Indicated, 
the  Hanleys  assnmed  and  agreed,  as  a  part 
of  the  purchase  price,  to  p^  the  whole 
amount  of  the  $16,000  Indebtedness  to  Me* 
Conn6U,  and  thereby  made  themselves  per- 


sonally Uable  for  the  payment  of  that  debt. 
Kimball  v.  Noyes,  17  Wis.  696;  Gray  v.  Mc- 
Donald, 10  Wis.  217;  Johannes  v.  Insurance 
Co.,  66  Wis.  57,  27  N.  W.  Rep.  414;  Ingram  v. 
Osbom,  70  Wis.  1S4,  35  N.  W.  Rep.  304. 
Thus  It  appears  that  the  legal  effect  of  the 
transaction  between  ttie  Hanleys  and  Charles 
H.  Nix  was  to  give  to  McConnell  additional 
security  for  the  full  amount  of  the  Hall-Mc- 
Connell indebtedness  by  way  of  their  personal 
obligations.  It  logically  follows  that  the 
Hanleys  cannot  be  regarded  as  purchasers 
of  the  personal  property  In  good  faith,  as 
against  the  prior  Hall-McConnell  chattel 
mortgage.  To  hold  otherwise  would  make 
the  statute  quoted  an  instrument,  not  for  the 
protoction  of  the  purchaser  against  loss  of 
the  property  purchased,  nor  against  the  pay- 
ment of  more  than  he  had  contracted  to  pay, 
but  as  a  means  of  relieving  him  from  paying 
a  portion  of  the  purchase  price,  and  destroy- 
ing securities  previously  given  therefor.  In 
view  of  the  fact  that  the  special  verdict  does 
not  authorize  a  judgment  In  favor  of  the  de- 
fendants, the  judgment  of  the  drcnlt  court 
is  reversed,  and  the  cause  Is  r^nonded  ftir  a 
new  trial. 

WINSLOW,  J.t  took  no  part 
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^Supreme  Court  of  WiiunnslD.  Feb.  21,  ItfiKL) 

ACTIOX  AOAIKST  Railboad  CoMFArfT  —  AccmiiSiT 
iT  CROSSIXG — CoXTltlllCTOBT  I7EOLIOEKCF.. 

Plaintiff  was  injnred  while  crossing  de- 
fendant railway  company's  tra(^s  at  ul^t,  by 
being  Btnicli  by  a  yard  engine.  There  were 
fuur  tracks  where  toe  accident  occurred,  run- 
niae  north  and  south.  Plaintiff,  who  was  fa- 
miliar with  the  locality,  was  going  west,  and 
the  evidence  showed  that  b&  view  of  the 
tncks  soath  was  obstructed  by  buildings  until 
within  a  few  feet  of  the  crossine:,  except  for  a 
short  space,  100  feet  from  the  track,  aotl  while 
passing  this  plaintiff  looked  south  for  trains. 
When  he  reached  the  crosaing  a  train  was  go- 
ing south  on  what  plaintiff  mistakenly  thought 
was  the  east  track,  so  ne  did  not  look  south, 
and  while  waiting  for  it  to  pass  he  was  struck 
by  an  engine  comlav  north  oa  the  east  track, 
on  which  he  was  standing  without  knowing  it. 
There  was  evidence  that  an  electric  Il^bt  shone 
on  the  rails  at  night,  and  that  trains  going 
north  were  alwaya  on  the  east  track,  and  those 
going  aonth  on  the  one  next  west  th«-eof ;  bat 
plaiatiff  testified  that  he  had  seen  trains  going 
sutitb  on  the  east  track,  and  supposed  they 
aliwayfl  ran  thei-e.  The  sidewalk  over  the 
tricks  was  planked  even  with  the  tops  of  the 
rails,  and  it  appeared  that  a  person  migbt  walk 
over  the  rails  in  the  night  mthout  discovering 
them.  Hdd,  that  plaintiff's  contributory  neglf 
gence  was  a  queetjou  for  ^e  jury. 

Appeal  from  drcult  court,  Dane  county; 
Robert  O.  Slebecker,  Judge. 

Action  by  James  B.  Regan  against  the 
Chicago,  MUwantcee  A  Bt  Paul  BaUway 
Company  to  recover  damages  for  personal 
injuries.  Prom  a  Judgment  for  defendant, 
wtered  <hl  a  verdict  directed  by  tlie  court, 
plaintiff  appeals.  Berersed. 

H.  W.  Chynowetii,  for  appellant,  dted  the 
f(dloirtnf  cases  to  diow  that  u  a  mattw  of 
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Iftw  the  plfthititf  c&imot  be  said  to  bave  tw^n 
guilty  of  contributory  neg^lgoice: 

YallD  T.  Railroad  Oa.  (Wla.)  Bl  N.  W. 
Rep.  1084.  and  cnses  dted;  Wheelock  t. 
KaUroad  Co..  IW  Mass.  203;  Hahn  t.  Railway 
Co.,  (Wis.)  47  N.  W.  Rep.  620;  Piper  v. 
Railway  Co.,  (Wis.)  40  N.  W.  Rep.  165; 
Siegel  T.  Railroad  Ck>..  (Wis.)  48  N.  W.  Rep. 
488;  Doame  t.  Railroad  Ca,  72  Win.  6SS. 
40  N.  W.  Rep.  394;  Railroad  Co.  r.  Neubenr, 
fl2  Md.  391;  Loncks  t.  RaUway  Co.,  (Mtam.) 
18  N.  W.  Rep.  651;  Railroad  Oo.  Dunn, 
78  111.  107;  Wfaeeler  r.  Town  of  Weatport, 
80  Wis.  802;  FtimriCb  t.  Railroad  Oo.> 
(Mi<ih.)  48  N.  W.  Rep.  800;  WlncheU  t.  Ab- 
bott, (Wis.)  48  N.  W.  Rep.  665;  Bare  t.  Rail- 
road Oa,  (Pa.  Sup.)  10  Atl.  Rep.  085;  Railway 
Oo.  T.  Richardson,  26  Kan.  801;  Chaffee  t. 
Railroad  Corp..  104  Mass.  108;  French  T.RaO- 
road  Oo.,  116  Mass.  587;  Casey  Railroad 
Co..  78  N.  Y.  618;  Haycroft  t.  RaUway  Co., 
64  N.  T.  686. 

Gregory  ft  Gregory,  Oeo.  W.  Bird.  3cbn  T. 
Fish,  and  Bortim  Hanson,  for  appellee,  dted 
the  following  cases: 

(1)  There  were  no  tacts  proven  from  which 
It  can  be  reasonably  inferred  that  the  engine 
npprciched  the  crossing  without  giving  the 
usual  and  proper  signals,  or  that  it  was  neg- 
ligently run.  Muster  t.  RaUway  Co.,  61  Wis. 
3li5, 121  X.W.Rep.223;  Bohan  v.  Railway  C!o., 
61  Wis.  391,  21  N.  W.  Rep.  241.  (2)  The  ap- 
pellant was  conclusively  ^own  to  have  been 
chargeable  with  negligence  contribnting  to 
the  injury,  and  theretfore,  not  entitled  to 
recover.  Delaney's  Case,  S3  Wis.  07;  Wood- 
ard  V.  Railway  Co.,  100  N.  T.  300.  13  N.  B. 
Rep.  424;  Goldstein  t.  RaUway  Co.,  46  Wis. 
404;  Lockwood  v.  Railway  Co.,  55  Wis.  50, 
12  N.  W.  Rep.  401;  SchllUng  v.  Railway 
Co.,  71  Wis.  255-200,  37  N.  W.  Rep.  414,  and 
40  X.  W.  Rep.  616,  and  cases  there  cited; 
Daniels  v.  Transit  Co..  125  N.  Y.  407,  26  N. 
B.  Rep.  460;  Nixon  v.  Railway  Co.,  (Iowa,) 
51  X.  W.  Kep.  157;  Tiemey  v.  Railway  Co., 
Id.  175;  Young  v.  Railway  Co.,  107  N.  Y.  500. 
14  N.  B.  Rep.  434;  Tucker  v.  Railway  Co., 
124  N.  Y.  308,  26  N.  E.  Rep.  916;  SeefeWs 
Case.  70  Wis.  216,  35  N.  W.  Rep.  278;  WU- 
liams  v.  RaUway  Co.,  64  Wis.  1.  24  N.  W. 
Rep.  422;  Schmolze  T.  RaUway  Co.,  (Wis.) 
63  N.  W.  Rep.  743;  Hansen  v.  Railway  Co., 
(Wis.)  53  N.  W.  Rep.  009;  Moxey  v.  Railway 
Co.,  (Mo.  Sup.)  20  S.  W.  Rep.  6.'>4:  WUds  v. 
RaUway  Co.,  24  N.  Y.  430;  Khilsman  t. 
RaUway  Co.,  (Pa.  Sup.)  24  AU.  Rep.  506. 

LYOX,  G.  J.  When  about  to  cross  cet^ 
tain  tracks  of  the  defendant  ruUway  compa- 
ny in  the  city  of  MUwaukee,  the  plaintiff 
was  injured  by  a  passing  locomotive  en^e, 
and  brought  this  action  to  recover  damages 
for  such  injuries,  aUeging  in  his  complaint 
that  the  same  were  caused  the  negligence 
of  Uie  employes  of  the  defendant  company 
in  mnninK  and  operotins  such  engin&  Al^ 


er  tlie  testimony  was  aU  In,  the  court  direct- 
ed a  verdict  for  defendant  on  the  sole  ground 
that  the  testimony  proved  condnsiTely  that 
the  negligence  of  plaintiff  contributed  direct- 
ly to  the  Injury  complained  of.  This  appeal 
is  by  the  plaintiff  from  the  Judgment  entered 
pursuant  to  the  verdict  thus  directed. 

In  the  arguments  of  the  learned  counsel 
for  the  respective  parties  the  facts  are 
stated  with  considerable  particularity  of  de- 
tali.  A  more  brief  statement  of  them  here 
will  sufficiently  show  the  grounds  of  our 
Judgment.  On  March  14,  1891,  the  plaintiff 
was,  and  for  five  years  theretofore  had  been, 
employed  in  a  linseed  oU  mill  standing  on 
the  uOTtheast  comer  of  the  crossing  of  Flor- 
ida street,  extending  east  and  west,  and 
Barclay  street,  extending  north  and  south, 
in  the  dty  of  Milwaukee.  Badti  alternate 
week  he  worked  Saturday  nl^t  ontU  mid- 
night He  Uved  a  mUe  west  or  northwest 
of  the  mill,  and  was  accustomed  to  travel 
different  routes  between  the  mill  and  his 
residence,  but  more  frequently  traveled 
along  the  north  ^dewalk  of  Florida  street, 
which  crossed  the  railroad  tracK  upon  which 
he  was  injured.  Four  tracks  of  defendant's 
railroad,  laid  from  10  to  15  feet  apart,  and 
extending  neariy  north  and  south,  crossed 
Florida  street  less  than  10  rods  west  of  the 
milL  Witnesses  testify  that  the  distance 
from  the  southwest  comer  of  the  mill  west 
to  the  east  rail  of  the  east  track  is  154  feet, 
60  feet  of  which  Is  included  In  the  crossing 
of  Barclay  street  From  the  mill  to  a  point 
55  feet  west  the  view  of  the  railroad  tracks 
south  of  the  crossing  by  a  person  going  west 
on  Florida  street  Is  entirely  obscured  by  a 
buUdlng.  For  the  next  11  feet  such  person 
can  see  a  distance  of  2,900  feet— or  over 
one  half  mUe— south  on  such  tracks,  when 
the  same  are  unotntructed.  Then  the  view 
is  again  obstructed  until  a  point  within  4 
feet  of  the  track  is  reached.  From  that 
point  such  track,  if  unoI>stracted,  can  be 
seen  to  the  south  nearly  15  rods,  and  at  the 
track  about  11  rods.  On  Saturday  night, 
March  14,  ISOl,  plaintiff  worked  in  the  mUl 
untU  midnight,  when  he  started  for  home, 
in  company  with  a  feUow  workman,  travel- 
ing west  on  the  north  side  of  Florida  street. 
They  walked  rapidly,  and  the  night  was 
quite  dark.  There  was  a  gaslight  at  the 
northwest  comer  of  the  Florida  and  Bar- 
clay street  crossing,  opposite  the  mUl,  and 
an  electric  light  at  the  crossing  of  Clinton 
and  Florida  streets,  about  150  feet  west  of 
the  railroad  crossing.  The  testimony  tends 
to  prove  that  in  walking  over  the  11-feet 
space  from  which  the  railroad  tracks  could 
be  seen  2,900  feet  south,  the  plaintiff  looke  r 
constantly  In  that  direction  for  approaching 
trains.  But  when  he  reached  the  point  from 
which  he  could  have  seen  15  rods  to  the 
south  had  the  tracks  been  clear  he  did  not 
look  In  that  direction,  for  the  reason  that  a 
freight  train  was  passing  south  on  one  of 
ttie  tracks,  and  the  plahitiff  thou^t  It  was 
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on  the  most  eaateriy  track,— that  is,  oo  the 
track  nearest  to  him,— in  which  cue  It  was 
«8eleas  to  look  loatb  for  approaeblQg  tralm 
or  englnea.  So  he  watched  the  train  that 
was  pnaring,  Woklnr  to  the  north  to  dle- 
'oorer  when  tt  wooM  imeoTer  the  ddewaft 
vpoB  wtakli  he  was  travalins.  Thia  train 
was  In  fact  on  tbe  tcack  next  west  of  ttie 
■east  track.  The  pi*iT»tiff  stopped  between 
the  calk  of  the  east  track,  waittag  for  that 
train  to  pass,  bat  did  not  know  that  he 
stood  between  tbe  raUa  of  the  track.  While 
standing  there,  a  jard  or  helper  engine,  with 
only  a  tender  attadwd,  and  nmning  baek- 
ward%  came  along  from  the  eouth  on  the 
east  track,  ran  against  the  plaintiff,  threw 
talai  from  tbe  track,  and  inflicted  the  inju- 
ries complained  oL  Tbsis  was  a  rear  11^ 
on  the  north  end  of  the  tender.  A  coa- 
4lnctor,  engineer,  and  fireman  were  on  the 
engine,  but  neither  of  them  saw  the  pialntifT 
or  bis  companion,  or  knew  that  anr  oda  had 
beax  Injured,  untU  Iniomied  of  It  later.  As 
the  resnlt  of  the  Injury,  oaa  oC  plataitia's 
1^  was  necoMgrUy  amputated. 

Dodw  many  dedslons  of  thhi  and  other 
oonrtB,  bad  the  accident  happened  in  the 
daytime,  tbe  failare  of  the  plalntlfE  to  know 
that  he  stood  between  the  rails  of  the  east 
track,  and  to  look  to  the  south  for  an  ap- 
proachlng  train  or  engtaie,  would  doubUeia 
be  held  contributory  negligence  on  his  part 
wUtdi  would  defeat  a  recovery.  But  the  ao- 
ddent  happened  In  the  nighttime,  and  the 
teatlmony  tends  to  prove  that  the  pkUntUE 
did  not  know  that  he  was  between  the  rails 
of  Uie  east  track,  but  supposed  tlie  tndn 
possbig  sooth  was  en  that  track,  and  that 
he  was  In  no  petU  of  bdng  ran  oTer  by  a 
train  or  engine  coming  from  the  seotb.  The 
question  Is,  was  it  eonslstait  with  the  re- 
qoiremeots  of  ordinary  care  aa  tbe  part  of 
the  plnlntlff  that  be  should  have  been  thus 
mlstnkai  as  to  which  track  the  train  going 
south  was  runnbig  upon?  Tbe  cnsslnK  of 
Oe  east  saUroad  track  through  the  sidewalk 
was  planked  en  a  level  with  tbe  tops  of  the 
rails,  with  only  the  neceesary  openings  be- 
tween the  planks  for  the  raUa  and  tbe 
flanges  of  the  car  wbeels,  and,  although 
(here  Is  testimony  to  the  effect  that  tb" 
dectrlc  light  at  the  nunt/^n  street  cEoaelng, 
I'^lirt^  between  and  under  the  cars  (rf  the 
pwHTl^g  train,  disclosed  plainly  tlie  locatlim 
of  tlie  rails  of  Oie  east  tatck,  yet  the  testi- 
mony tends  to  prove  that  a  persm  aii^t.  If 
for  any  cause  his  attention  was  diverted, 
pass  over  the  rails  of  that  track  In  the 
nighttime  without  discovedng  their  pres- 
ence, and  without  being  necessarily  guilty 
of  negligence  because  of  his  failure  to  dis- 
cover them.  Instance,  and  the  relative  lo- 
cation of  different  objects,  which  would  be 
certainties  to  om  who  gave  pnver  attention 
to  them  In  the  light  of  day,  ore  frequently 
unavf^ably  confused  and  deo^tlve  in  the 
darkness  of  the  night,  and  errors  In  respect 
to  them,  which  would  not  be  tolerated  if 
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oommtttud  upon  a  day  view,  may,  mder 
certain  drcomstancM  and  oonditkms,  be  ex- 
cused if  such  view  be  had  in  the  nighttime. 
True,  the  plaintiff  was  very  familiar  with 
the  railroad  crosshig  In  question,  and  knew 
that  many  trains  passed  over  It  tai  both  di- 
recttooas  dally  and  nightly.  He  also  knew 
that  a  flaghouae  on  the  north  ride  of  Flor- 
ida street,  abutting  the  sidewalk,  stood  near 
tbe  taudc.  and  Is  probably  ctaargesble  with 
knowledge  that  he  had  pMssd  the  flagbouse 
several  feet  when  he  stopped  for  the  train 
to  jiass  him.  Tbe  west  end  oi  the  flagbouse 
was  to  4  feet  east  of  the  east  r^il  of  Uta 
east  track.  It  Is  <dalined  that  the  phdntiff 
Is  chargeable  with  knowledge  of  Us  doss 
proximity  to  the  trade  because  of  his  fa- 
miliarity with  the  ^ac&  Ha  doniea  knowl- 
edge that  It  ms  so  near.  No  food  reason 
appean  -Wbij  he  Aonld  have  aocoate  knowl- 
edge on  the  subject,  and  it  would  be  un- 
reasonable to  charge  him  therenrttb.  if  a 
person,  with  average  obSMtatioa  and  atten- 
tion to  his  sumnmdlngs,  should  attempt, 
without  apedal  examination,  to  give  the 
idse,  style,  or  vsaet  rdstlve  loOatUm  of 
tadUUnga  or  sttaetnres  wUdi  he  has  paassd 
dally  for  years,  but  to  whldi  his  attentifm' 
has  not  been  partkulaxiy  called,  he  will  find 
liow  Uttte  accurate  knowledge  ot  socb  mat- 
ters Is  usually  acquired  by  men  familiarity 
with  them.  For  example,  the  conductor  of 
Ibe  helper  engine  wbldh  ran  against  the 
plaintiff,  tipon  wMdi  engine  he  liad'  been 
riding  daily  tor  four  years,  fosnd  it  very 
difflciUt  to  make  an  approximate  estimate 
of  the  length  of  bis  engine.  He  could  only 
si^he  guessed  it  wasSSfeeti-^orlOfeetr- 
and  dectoed  tiiat  he  could  not  estimate  its 
length  any  closer.  Then  waa  testimony  on 
the  part  of  ttie  defendant  to  the  effect  that 
at  id^t  13n  Inm  rails  at  tbe  cronlng  shone 
In  lihe  U^t  of  tb»  OUnton  street  electric 
Hght,  and  It  Is  cSaimed  that  the  pUdntift 
ought  to  have  seen  the  rail  when  he  eroesofl 
It  Also  that  all  trains  coming  north  went 
upon  the  east  track,  and  those  going  south 
tqxm  the  track  of  the  crossing  next  west 
ithraeof,  and  it  is  claimed  that  plaintiff  vagbt 
to  have  known  the  usage,  and  Is  chargeable 
with  knowledge  that  the  train  moving  south 
was  on  its  pnqwr  tn^  But  the  testimony 
Is  conflicting  as  to  the  light  ohining  on  the 
rails,  and  the  pi«*«t»ff  teatifled  that  he  bad 
seen  south-boimd  trains  on  the  east  track, 
and  supposed  they  were  usually  run  thereon. 
While  it  must  be  conceded  there  is  much 
testimony  toidlng  to  prove  that  jrialntUI 
was  guilty  of  negligence  wiiich  contributed 
directly  to  the  Injury  of  which  be  complains, 
yet,  in  view  itf  the  foregoing  considerations, 
we  are  unable  to  say  that  such  negligence  is 
conclusively  proved,  ^noe-  we  conclude 
that  tiie  learned  circuit  judge  wred  In  di- 
recting a  verdict  for  defendant  railway  coni' 
pany,  which  direction  was  given  upon  the 
sole  ground  that  such  contributory  negli- 
gence on  tbe  part  of  the  plaintiff  was  con- 
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cluBlvely  proved.  No  other  qnestion  seema 
to  be  inTolred  In  this  appeal,  and  none  other 
was  argued.  Each  case  of  this  (Character 
depends  so  easentl;Uly  upon  Its  own  par- 
ticular facts,  and  the  law  goremlng  such 
cases  being  peifectlr  well  settled,  we  hare 
not  deemed  It  necessary  to  refer  to  the 
adjudications  In  support  of  our  Judgment 
hen-iiL  Many  of  them,  however,  are  dted 
In  the  briefs  of  the  respectlTe  counseL  Be- 
cause of  the  conditions  that  the  accident 
happened  In  the  night,  and  the  plfdntlff 
thought  the  passing  train  was  on  the  track 
nearest  blm,  It  Is  doubtftd  whether  the  in- 
ference of  negligence  sfaoold  be  drawn  from 
his  failure  to  look  south  for  an  approaidi- 
Ing  train  or  engine,  or  from  his  mistake  aa 
to  where  he  was  standing.  It  seems  proper 
that  BQi^  doubt  should  be  solved  by  a  Jnry. 
The  Jndgm^t  of  the  circuit  court  la  re- 
rened,  and  the  cause  will  be  remanded  for 
a  new  tilaL 


UcHENRY  V.  GRANT  et  aL 

(SvpremB  Court  <a  Wisconsin.   Feb.  21,  1898.) 

Plbadixo — Amesdmbst— New  Cai-se  of  Action. 

Wha«,  In  an  action  for  tin  price  vt 
milk  sold  and  delivered,  th»  orlgfaial  oomplalnt 
allies  that  plahitiff  sold  and  o^Ivered  to  de- 
fendants certain  quantiUes  of  milk  at  80  cents 
per  hundredweight,  an  amended  complaint,  al- 
leging that  it  was  agreed  that  plaintiff  shoold 
Bell  and  deliver  to  deieudanta  milk  at  the  price 
of  the  year  before,  which  was  80  cents  per 
handredweight,  and  thnt  plalntifF  did  deliver 
certain  qoantinea  of  milk,  does  not  state  a  dif- 
ferent cause  of  action,  the  gnantity  alleged  to 
be  delivered  being  the  same  m  both  compTaioti. 

Appeal  from  circuit  court,  St.  OroU  county; 
E.  B.  Bund^',  Judge. 

Action  by  Jnmes  McHenry  against  Edward 
Qrant  &  Sons.  From  an  order  denying  de- 
fendants' moti<m  to  strike  out  an  araeudment 
to  the  complaint,  defendants  appeal.  Afr 
firmed. 

Harry  H.  Smith  and  R.  H.  Start,  for  appel- 
lants.  W.  F.  McNitlly,  for  respon  ?enr. 

OHTON,  J.  The  first  count  of  the  original 
complaint  Is  for  the  balance  unpniil  on' the 
sale  and  delivery  of  30,950  pounds  of  tnilk  at 
the  agreed  price  of  80  cent*  per  bun  Ired- 
weif^t  and  reasonably  worth  that  amount 
The  other  four  counts  are  for  the  balance  un- 
paid on  the  sale  and  delivery  of  vnrions 
quantities  milk  to  other  persons,  at  the 
same  agreed  price  and  value  aft^lKued  to  the 
plalntlflT.  On  the  trial  the  plaiutiff  asked 
leuve  to  amend  hla  complaint,  and  the  de- 
fendants made  an  affidavit  of  surprise,  and 
the  court  granted  leave  to  amfflid  the  com- 
plaint and  a  continuance  Of  the  case,  on  the 
terms  of  the  plaintiff  paying  tlie  costs  of  the 
term,  and  the  plaintiff  paid  tlie  8:ime.  There- 
npon  tiie  plaintUC  amended  his  complaint 
Bubstantlally  as  follows:  In  the  first  count  it 
was  agreed  between  the  plaintiff  and  the  de- 
fokdanta  tiiat  the  plaintiflT  should  deLvw  to 


the  defendants,  at  their  cheese  factory,  his 
milk,  at  the  same  price  me  defendants  paid 
the  plaintiff  for  hla  milk  the  pruviuua  seas  n. 
and  that  price  was  80  cents  per  hundreil- 
welght,  or  68  cents  per  hundredweight  net, 
which  was  the  same  thing.  In  three  otlier 
counts  it  waa  agreed  between  the  defendants 
and  other  i;»eraoDs  that  they  should  deliver 
their  milk  on  the  same  terms  as  the  aeason 
before,  which  was  80  cents  pw  hundred- 
welg^it  In  another  connt  It  waa  agreed  with 
another  person  tiiat  he  should  fttmlsh  the 
defendants  milk  for  the  price  of  4  or  5  pounds 
of  butter  per  hundredweight;  and  the  buttw 
was  worth  18  or  20  cents  per  pound,  making 
the  price  about  equal  to  80  cents  per  hundred- 
weight for  the  milk.  There  Is  a  balance  due 
on  each  contract,  and  the  olalma  of  theae  other 
persons  are  assigned  to  the  plaintlif.  The 
quantity  of  milk  delivered,  and  the  amoanis 
due  on  eatdi  contract,  are  the  same  as  In  the 
original  complaint  On  the  service  of  the 
amended  oomplalnt  the  defendants'  counsel 
moved  to  strike  it  out,  on  the  ground  thnt  it 
stated  a  different  cause  of  action  from  that 
of  the  original  complaJnt  The  motion  waa 
doiied,  and  the  defoidants  have  appealed 
from  said  order.  The  only  difference  in  the 
two  oomplalnta  Is  that  the  first  charges  thnt 
the  plaintiff  and  the  other  persons  bcAA  and 
delivered  to  the  defendants  stated  qnantitlea 
of  milk  at  the  agreed  price  of  80  cents  per 
hnndredwei^t;  and  the  amended  complaint 
statea  Uiat  tt  was  agreed  that  they  should  de- 
liver to  the  defendants  their  milk  at  tbe  price 
of  the  year  before,  which  was  80  cents  per 
hundredw^^t.  and  tliey  delivered  the  milk; 
and  one  person  agreed  to  d^ver  milk  at  th  > 
price  of  so  much  butter,  which  made  it  about 
80  cents  per  htmdredwel^t.  There  was  no 
agreement  to  fumlali  tbe  defendants  wltb 
any  certain  qnantltieB  of  milk  In  elUier  com- 
plaint. In  Hie  original  complaint  they  sc^ 
and  delivered  the  milk,  and  in  the  amended 
complaint  they  agreed  to  sell  and  ddlver,  and 
did  so.  In  the  one  they  sold  it  at  the  agreed 
price  of  80  cents  per  fanndredw^ght;  In  the 
other  they  agreed  to  sell  It,  and  did  so,  at  tb* 
price  of  the  previous  season,  which  was  80 
cents  per  hundredweight,  and  both  parties 
knew  It;  and  the  butter  contract  waa  sub- 
stantially the  same  thing.  There  Is  about  as 
much  apedal  contract  In  one  as  in  the  other 
oomplalnt  lliey  aold  at  an  agreed  price. 
They  agreed  to  sell,  and  did  so  at  an  agreed 
price.  If  there  Is  any  substantial  difference 
betweoi  the  original  and  amended  complaint, 
I  fan  to  see  It  The  quantities  of  milk  sol  I. 
;  the  price,  and  the  balance  due  in  each  case, 
are  the  same.  In  the  amoided  complaint  ihe 
counts  are  prefaced  with  redundant  and  im- 
material introductions,  and  the  word  "guar- 
antied" Is  coupled  with  agreed,"  for  aome 
i  purpose  unknown,  and  the  same  word  in  an- 
:  other  place  supersedes  the  word  "agreed,** 
i  aa  that  the  defendanta  "goarantled"  the  pl.iin- 
I  tiff  should  receive  the  same  price  as  tn  18S'.). 
:  Thla  word  la  misused  and  misplaced,  and. 
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meaiu  notb  ag  beyond  '  acre  <L"  Thft  ambl- 
ed pleading  Is  rolumlnons,  and  abounds  with 
prolix  and  redundant  matter  and  uaelees 
words,  but  In  the  material  and  essential  state- 
ments  of  fact  it  ia  substantliUly  like  the  orig- 
inal complaint  It  is  clearly' the  same  cause 
of  action.  The  necessity  of  any  amendment 
of  the  complaint  is  not  apparent,  and  that  is 
probably  the  reason  why  they  are  so  near 
alike.  The  order  of  the  circuit  court  Is  af- 
firmed, and  the  cause  remanded  for  further 
pnoaadlasB  according  to  law. 


OAGB  «t  al.  T.  AI^LBN  at  aL 

(Saprenw  Court  of  Wisconsin.   Feb.  ZL,  189S.1 

▲OriOH    ON     KKFLB71N     BoNU  —  MoUTOaOEB  A8 

PLAiHTirF  —  Prbtioos  Satisfactiok  or  MOHT- 

BA.OE. 

1,  FlatbtiffB,  u  mortgaKees,  bronebt  a  re- 
plerfn  suit  asainst  the  aBsiEDpe  of  the  mort- 
cagor.  Hie  jnir*  tbouf^  finding  the  issnes  in 
favor  of  plaintiffs,  failed  to  assess  tbe  value  of 
their  special  interest.  Later  the  assigaee  sold 
the  goods,  and  paid  to  plaintifTs  the  proceeds, 
amoantinv  to  more  than  tbe  debt  secared  by 
the  mortgage.  Sabsequently,  plaintiffs  broaght 
tills  action  on  an  tmdertakltig  which  had  been 
given  1^  the  assignee  In  order  to  obtain  posses- 
filon  from  the  sheriff  of  the  goods  after  they 
were  replevied,  which  andertaking  limited  the 
amount  of  recovery  thereon  to  "the  total 
nmonnt  received  from  tbe  sale  of  the  goods." 
ffeM.  that  plaintlffB  could  not  recover. 

2.  A  judgment  which  Is  based  on  only  ooe 
of  two  Isanea  raised  bj  the  pleadingst  and 
which  lesTes  Uie  othsr  nndlsposed  ofi  la  erro- 
neous. 

Appeal  from  circuit  court.  Baa  Oalrtt 
cotmty;  E.  B.  Bundy,  Judge. 

Action  by  Albert  S.  Gage  and  others 
against  Edward  W.  Allen  and  others  for  the 
conrerslon  of  goods,  and  for  recovery  on  an 
undertaking.  From  a  Judgment  In  favor  of 
plaintiffs,  defendants  appeaL  Reversed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  OASSODAY,  J.: 

It  appears  from  the  record  Uiat  June  19, 
1885.  one  Elizabeth  A.  Wayland,  residing  at 
Ban  ^alre,  and  engaged  In  the  millinery 
business,  executed  and  delivered  to  the 
plaintiffs  a  chattel  mortgage  on  all  her  stock 
of  millinery  goods,  wares,  and  merchandise, 
famltare  and  fixtures,  to  secure  the  pay- 
ment of  a  debt  due  from  her  to  them  of  $460; 
that  on  the  same  day  the  plaintiffs  repieried 
the  property  covered  by  the  mortgage  from 
Mrs.  Wayland,  the  value  of  the  goods  so  re- 
plevied being  stated  in  the  aflldavit  therefor 
at  $500;  that  June  20,  1885,  the  snld  Way- 
land  made  a  Toluntary  as^gnmont  of  all  her 
proiierty,  Including  the  property  covered  by 
said  mortgage,  to  the  dcfi^ndant  Allen,  who 
thereupon  gave  a  bond  for  $2,000,  and  ac- 
cepted the  trust  as  such  assignee;  that  June 
22,  1885,  the  said  AUon,  as  such  nsstjrnee, 
served  upon  the  defendant  Oosgrove,  who 
was  at  the  time  sheriff,  and  whose  under- 
sheriff,  the  defendant  Dunn,  held  said  goods 
in  Kdd  re^Tln  nilt.  a  notice  of  his  claim  to 
the  property  so  mortgaged,  as  such  assignee. 


as  provided  tn  section  2727,  Rev.  St.;  fliat 
thereupon  said  sheriff  demanded  of  the 
plaintiffs  further  security,  as  requlrud  by 
section  2727,  Id;  that  July  18.  1885.  the 
plaintiffs  gave  to  the  said  sheriff  an  under- 
taking with  recitals  of  some  of  the  facts 
mentioned,  signed  by  Brlmi  and  Kepler, 
to  the  effect  that  they  thereby  undertook, 
pursuant  to  the  statute  in  such  case  made 
and  provided.  In  the  stun  of  fl,000,  that,  If 
the  said  Allen  maintained  his  said  claim  to 
said  property  so  In  custody  of  said  sherllt. 
they  would  pay  all  ooats  that  might  be 
awarded  to  said  Allen,  and  all  damages 
which  said  sheriff  taigbt  sustain  by  reason  of 
his  retaining  the  possession  and  custody  of 
all  the  property  so  seized  In  replevin,  hot  ex- 
ceeding the  Bum  mentioned;  that  July  22. 
1885,  said  Allen,  as  principal,  and  the  defend- 
ants Kepler  and  Briml.  as  mretlea,  execut- 
eil  and  delivered  to  said  sheriff  an  undertak- 
ing with  recitals  of  some  of  the  facts  men- 
tioned, to  the  effect  that  said  obllgore  there- 
in undertook  and  became  bound  In  the  sum 
of  f 1,000  to  said  sheriff,  that.  If  the  personal 
property  so  replevied  be  adjudged  to  be  de- 
livered to  the  plaintiffs,  or  that  the  plain- 
tiffs had  any  11^  thereon,  then  the  said  Allen 
should  dellTer  said  property  to  said  plalntlffiB. 
or  In  Ueu  thereof  pay  them  the  amount  of 
any  Judgment  which  might  be  recovered  In 
their  favor,  and  against  said  defendants.  In 
said  action,  "not  exceeding  tbe  total  amount 
received  from  the  sale  of  said  goods;"  that 
July  28,  1889,  said  sherifC  demanded  a  fnrth«' 
undertaklDg,  as  required  hir  section  2727,  Id., 
signed  by  each  of  tbe  plaintiffs,  which  the 
plalntiflls  failed  to  gire^  and  on  or  about  Au- 
gust 1,  1885,  the  sheriff  delivered  the  goods 
so  replevied  to  said  AIl^;  that  December 
13,  1885,  certain  creditors  of  Mrs.  Wayland 
commenced  a  salt  In  the  name  of  said  Allen, 
as  such  assignee,  against'  the  plaintiffs,  to  set 
aside  said  cliattel  mortgage,  and  which  suit 
Is  am  pending;  that  November  10,  1887,  the 
said  Wayland  applied  to  the  court  In  said  re- 
plevin suit  for  a  stay  of  proceedings  until  said 
Allen  should  be  made  a  party  defendant 
therein,  but  which  motion  was  denied,  with 
910  costs;  that  November  12,  1887,  the  said 
plaintiffs  recovered  Judgment  In  said  replev- 
in suit  against  said  Wayland.  to  the  effect 
that  they  were  entitled  to  the  possession  of 
the  goods  so  replevied,  and  that  they  were 
of  the  value  of  $1,000,  and  for  f224.81  costs, 
and  directing  said  sheriff  and  nndersheriff  to 
deliver  said  goods  to  the  plalntifEs;  that  Feb- 
ruary 24,  1888,  the  said  AUen,  as  such  as- 
signee, having  sold  and  ooUTerted  said  mort- 
gaged property  Into  money,  delivered  and 
paid  to  the  plaintiffs'  attorneys,  as  the  pro- 
ceeds of  said  goods,  $600;  that  May  31, 188S, 
the  plaintiffs  commenced  this  action  against 
said  Allen,  Kepler,  and  Briml,  who  executed 
said  undertaking  of  July  22,  1885,  and  also 
against  said  Oosgrove  and  Dunn,  as  sheriff 
and  nnderaheriff,  who  selaed  said  g<KKls; 
that  tiw  complaint  herein  contains  two 
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causet  of  action,— tlie  flnt  beCns,  In  effect, 
for  the  wrongful  conrersLon  of  the  goods 
covered  by  said  mortgage,  by  said  sheriff, 
nndersherlff,  fltwi  Allen,  to  the  plaintiffs' 
damage  in  the  sum  of  f 1,224.31,  and  Interest 
thereon  from  June  19,  1885,  and  the  second 
cause  b^n^,  bi  effect,  that  said  Allen, 
ler,  and  Brlmt  were  Indebted  to  the  plaintiffs 
on  sold  undertaking  of  July  22,  1885,  for  the 
amount  named,— and  demanded  judgment 
against  each  and  all  of  the  defendants  tor 
the  deliwry  of  all  of  the  said  property  to  the 
plaintiffs,  or,  In  case  of  fallui-e,  for  the  sum 
of  f 1,224.31,  costs,  and  disbursements  of  thin 
action;  that  Allen  separately  answered  and 
justified  under  said  assignment,  and  Cor  a 
further  defense  alleged,  in  effect,  at  the  time 
of  making  said  assignment,  and  for  more 
than  60  days  prior  thereto,  Mrs.  Wayland 
was  insolvent,  to  the  knowledge  of  plalntifte, 
and  that  she  made  said  mortgage  because 
of,  and  In  contemplation  of,  such  Insolvency, 
and  the  mniriTig  of  said  aslgnment,  and  also 
set  up  a  counterclaim  for  said  $600  so  paid 
to  the  plaintiffs;  that  the  other  defendants 
separately  answered  the  facta  mentioned; 
that  the  issues  so  formed  having  come  on 
for  trial  October  14,  1800.  and  the  court 
having  refused  to  continue  the  cause  on  ths 
motion  of  said  Allen,  and  the  defendants 
having  admitted  in  open  court  that  the  sum 
of  $600  mentioned  as  having  been  paid  to 
the  plaintiffs  February  24,  1888.  Is  the  same 
payment  set  up  in  the  answer,  and  as  a 
Gonnterdaim  therein,  and  that  there  was 
only  one  such  payment,  and  the  platati>ffs 
having  moved,  upon  said  admisaloa  and 
upon  the  pleadii^  in  said  action,  for  judg- 
ment in  favor  of  the  plaintlflh,  and  against 
the  defendants  Allen,  Kepler,  and  Briml, 
according  to  the  demand  of  the  complaint 
herein,  and  the  court  having  ordered  judg- 
ment In  favor  of  the  plaintiffs,  and  against 
the  defendants  Allen,  Kepler,  and  Brlml, 
upon  the  second  cause  of  action  set  forth  in 
said  oomplalnt,  for  the  sum  of  $410.83,  and 
interest  thereon  at  the  rate  of  7  per  cent 
from  February  24,  1888,  together  with  the 
costs  of  this  action,  it  was  thereupon  ad- 
judged by  fbe  cotu^  that  the  plalntilfii  re* 
cover  of  the  defendants  Allen,  Kepler,  and 
Brimi  the  sum  of  $497.38.  together  with 
$43.76,  costs  of  this  action,  making  together 
the  sum  of  $541.14.  From  said  order  and 
judgment  the  defendants  Alien,  Brlml,  and 
Kepler  bring  this  appeal,  and  also  from 
that  part  of  an  order  entered  October  16, 
1800,  striking  out  certain  parts  of  the  8e[>- 
arate  answer  of  said  Allen,  with  costs,  and 
not  allowing  costs  to  said  OosgzoTe  and 
Dunn. 

Ellis  &  Allen  and  F.  3.  Lamb,  for  appd- 
lants.  It.  A.  DooUttle,  for  respondents. 

OASSODAT,  jr..  (after  stating  the  facts.) 
It  appears  from  the  foregoing  statement  that 
this  controversy  lias  continued  for  neariy 


eight  years  wtthouc  any  adjndlcatlMi  upon 
the  merits.  The  mortgage  was  giveo  by  Mts. 
Wayland  to  the  plaintiffs  to  secure  a  debt  of 
$466,  and  no  more.  On  the  day  it  was 
glv»i,  the  plainptta,  as  such  mortgagees,  re- 
plevied the  goods  mortgaged,  and  based 
their  right  to  possession  entirely  upon  the 
mortgage.  Gage  v.  Wayland,  67  Wis. 
566,  31  N.  W.  Rep.  108.  The  next  day 
Mrs.  Wayland  made  a  voluntary  assignment 
of  all  her  property  to  Alien,  for  the  bmeflt 
of  her  creators.  Allen,  as  such  aaslgnee, 
thereupon  claimed  the  property  so  replevied 
from  the.  sheriff,  as  prescribed  by  section 
2727,  Rev.  St  The  basis  of  such  claim  ap- 
pears to  have  been,  in  effect,  that  the  mort- 
gage was  given  by  an  insolvent  debtor  with- 
in 60  days  prior  to  the  making  of  such  assign- 
ment and  In  contemplation  thereof,  or  of  in- 
solvency, to  the  knowledge  of  the  plaintiffs, 
and  hence  was  void  and  of  no  eff^  against 
such  as^guee,  under  the  statutes,  (section 
1693a,  Sanb.  &  B.  Ann.  St;)  and  the  snbae- 
qnent  suit  brought  in  his  name  was  for  the 
purpose  of  having  that  question  adjudicated. 
The  delay  of  seven  years  in  prosecuting  that 
suit  may  be  explainable,  but  Is  unaccounted 
for.  Assuming  that  the  mortgage  was  valid, 
still  It  Is  obvious  that  Allen,  by  virtue  of  the 
assignment  acquired  the  right  to  the  proper- 
ty, subject  only  to  the  payment  of  Uie  mortr 
gage  debt  and  the  accrued  costs.  Allen 
having  made  claim  to  the  property,  as  men- 
tioned, the  sheriff  demanded  further  indem- 
nity of  the  plaintiffs,  as  prescribed  by  section 
2727,  Rev.  St  Hie  plaintiffs  having  failed  to 
give  an  undertaking  satisfactory  to  the  sher- 
iff, that  ofBcer  delivered  the  goods  to  Allen 
upon  his  giving  the  undertaking  dated  July 
S2,  1885,  mentioned  in  the  for^foing  state- 
ment and  constituting  the  basis  of  the  plain- 
tiff's second  cause  of  action  alleged,  and  up- 
on which  this  Judgment  Is  based.  That  under- 
taking was  no^  given  pursuant  to  any  statute. 
The  statutes  prescribe  the  undertaking  to  be 
given  by  a  plaintiff  In  commencing  an  action 
of  replevin,  and  also  for  a  fur^er  under- 
taking to  be  given  by  Mm  In  ease  the  same  Is 
demanded  by  the  sheriff,  as  here.  Sectlona 
2720,  2727.  So  they  prescribe  the  undertak- 
ing to  be  ^ven  by  the  defendant  in  case  he 
requires  a  return  of  the  property.  Section 
2722.  But  we  are  not  aware  of  any  statute 
authorfdn;  a  person  not  a  par^  to  the  repleT- 
in  suit  to  acquire  the  property  by  giving  an 
undertakh^  like  the  one  of  July  22,  1885. 
True,  Allen  may  be  regarded  as  a  receiptor 
of  the  goods;  and  the  undertaking  in  fiuea- 
tlon,  as  measuring  his  liability  therefor  to  the 
sheriff.  BeU  v.  Shafer,  58  Wte.  223.  16  N.  W. 
Rep.  628;  Main  v.  BeU,  27  Wis.  517.  StiU 
fhe  question  recurs  whether  Allen  and  hla 
sureties  ore  liable  in  this  action  to  the  plain- 
tiffs for  the  value  of  the  property,  as  found 
in  the  replevin  suit,  and  the  Interest  thereon, 
and  the  costs  in  that  suit  True,  Alien  and 
his  sureties  thereby  undertook.  In  case  it 
should  be  adjudged  In  the  replevin  milt  that 
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tbe  profMrty  be  deUrercd  to  the  plalutUta, 
or  that  they  had  a  lien  theroon,  that  then 
Allen  abould  make  sach  ddlvery,  or  pay  the 
■mount  of  way  jndgmoit  reoorored  tJienizi, 
"not  ezceedtnc  the  total  amotmt  Teceived 
tram  the  nle  of  ttie  gootto.**  Bat,  Indlea^ 
ed,  the  phUntHBi  were  not  bonnd  to  accept  Of 
the  QBdertafcinK.  nor  could  auch  midertaklng 
fBcreoae  w  dlmlnhit  the  amonnt  of  ttiefr 
daim  npon  the  property,  or  the  BherifTs  lle- 
Ulity  therefor  to  the  reepectlTe  partlea.  It 
may  be  qneettonable  whether  there  ta  any 
lefBl  privity  between  ttie  plalntlfto  and  Allen 
and  Ub  Bnretke  upon  that  undertaking;  bat, 
■■■"™*"ff  that  tiiere  la,  eUU  we  are  flon- 
■trained  to  hold  dial  tUm  Jaflgamit  cannot  be 
■talntalned.  Thi&  plalntm  tnoo^t  ttw  re- 
plevin salt  aa  mere  mortgageea.  Itielr  igie- 
dal  Intereet  In  the  property  waa  Umlted  by 
aie  aiwnmt  oi  Mra  WajlaaA'*  IndebtedaeM 
to  them.  That  appeared  opon  the  face  of  the 
complaint,  and  their  affidavit  for  the  delivery 
ct  the  ptoperty  to  them  nioemlly  aet  forth 
the  facta  diowing  fliat  they  were  entlOed  to 
(he  poeB«ialoa  by  virtue  of  ludi  special  prop^ 
erty  tberela.  Subdivision  1,  i  Z718,  Rer.  SL 
Uptm,  audi  a  complaint  and  affidavit,  It  la 
very  obvious  Hut,  as  against  the  defendant 
AHen,  as  sndi  assignee,  the  special  interest 
(rf  the  idalntUb  In  tlie  property  replevied 
warn,  at  moat,  necessarily  limited  to  the 
■moont  of  the  debt  wUdi  the  mortgage  waa 
given  to  aeeore.  It  la  true  the  statute  doea 
not,  as  In  Joitieeli  court,  (■ectWu  ST4fi,  Id.,) 
espresBly  require  tfw  jury  to  find  the  amount 
of  mcb  lien,  and  then  Uralt  the  judgmmt  to 
the  amount  Uuveof  so  found,  with  Interest 
and  coats.  NevoilidflBa,  the  statutes,  by  nec- 
essary  Implication,  do,  in  effect,  so  Umlt  the 
recovery.  In  a  ease  like  this.  Beetlons  28BB- 
2888.  lUe  verdict  In  that  case  most  necea* 
aarlly  be  construed  aa  meaning  that  the  Jury 
fonad  the  Issues  submitted  to  them  tn  favor 
«t  tbe  plalntlfb;  that  la  to  say,  that  the 
filalntiSB  had  a  qwdal  Intereat  In  the  proper- 
ty, limited  to  the  amount  ot  their  debt  against 
Mrs.  Waylend,  and  coeta.  Thus  it  has  been 
repeatedly  held  that,  If  the  pleadings  and  evi- 
dence dkow  that  the  party  recovering  lias 
cmly  a  special  property  In  the  goods,  and 
that  the  general  property  la  In  the  other 
party,  the  Jury  should  assess  only  the  value 
of  such  fecial  Interest  Booth  v.  Ableman. 
SO  Wia.  23;  Battia  v.  Hamlin,  22  W1&  6tl8; 
Wanur  r.  Hunt.  80  Wis.  200;  Uidon'  U  Oo. 
V.  Troaaou,  W  ma.  126;  Parwell  v.  Warrra, 
n  Wla.  088,  4S  M.  W.  Rep.  217;  Single  v. 
Banard,  28  Wla.  468.  But,  as  indicated,  the 
Jury  failed  te  assess  the  value  of  ancfa  special 
interest.  Allen,  as  such  assignee,  converted 
the  goods  covered  by  the  mortgage  into 
money,  and  paid  tiie  proceeds  lliereof  to  ttie 
plainttfh.  before  the  commen cement  of  this 
action.  The  8600  so  paid  laively  exceeded 
the  debt  and  int^est  secored  by  tb»  mort- 
gage, and  we  perceive  no  good  reaam  why  It 
tSunOA  not  have  wtbignished  the  same.  But 
Dotwlthataadlng  such  payment  the  plaintiflfe 


have  reoovered  lodgment  tn  ttts  action  for 
$407.38,  beaideB  coata;  and  thla  recovery  la 
upiiu  aa  undertaking  limiting  the  amount 
thereof  to  the  "totai  amount  received  from 
the  sole  of  the  gooda,"  and  which  amount, 
aa  indicated,  was  paid  to  the  plalntUTa  before 
flie  commencement  of  tbds  action.  But,  what 
Is  mors  remarkable,  that  Judgment  waa  or- 
dered and  recovered  upon  mere  motion,  with- 
out any  trial,  much  lees  an  assessment  of 
damages,  aa  required  by  the  statute,  (section 
28600  and  this  was  dme  notwlfllstanding 
Aliens  answer  alleges  tacts  tending  to  ahow 
that  the  plalntUfa'  mortgage  waa  abaolutdy 
rtM  aa  against  him  aa  soch  assignee. 

The  Judgment  la  also  oroneona  In  that  It  la 
baaed  upon  only  one  of  the  two  causes  of 
action  alleged  in  the  complaint,  expressly 
leaving  the  other  entirely  undisposed  of. 
Tbsn  can  be  but  one  final  Judgment  In  the 
case,  and  that  innst  dtapose  of  all  the  isniea 
and  the  rii^ts  of  flie  parties.  SeUera  v.  Union 
U  Co..  80  Wis.  888;  Shigsr  v.  Hdler,  40  Wla. 
544;  Treat  v.  BUea,  79  Win  869,  44  N.  W. 
Rep.  1088;  Sherman  v.  Lmnber  Co.,  77  Wis. 
2S.  45  N.  W.  Rep.  1078.  In  view  ot  What  has 
been  said.  Ilie  order  atrlUng  out  a  portkm  ot 
the  answer  becomes  of  no  importance.  The 
JndgmoU  ot  the  drcidt  court  la  reversed,  and 
the  cause  Is  remanded  for  trial,  and  for  fur- 
ther proceedings  awordlng  to  law. 


FEOPLB'S  BAY.  BANK  v.  LOOK  et  aL 
(Saprame  Govt  of  MlcUgan.  Much  10, 18WL) 

iKTSRPLSADBa— Om  CaTTSA  UOBTIS. 

LWhne  two  persooB  d^o^t  money  in 
bank  payable  to  eimer  of  them,  and  on  the 
death  of  one  the  othv  d^nis  the  fund,  and  It 
ia  alao  daimed  bf  the  eieea^  of  decedent 
and  by  a  thirj  pacson,  tha  bank  may  file  a  bill 
of  interrieader. 

2.  Where  the  decree  on  a  bill  of  Interplead- 
er  fnlly  settles  the  rightu  of  the  panics,  the 
fact  tbat  a  leparate  decree  or  ord^  of  inter- 
pleader was  not  entered  is  immaterial. 

8.  In  an  action  Involving  the  questioa 
whether  there  was  a  gift  caoBa  mortis  of  mon- 
ey by  K..  to  B..  the  latter  testified  that  the 
money  waa  givot  to  her  and  K-'a  husband 
Mntiy.  and  that  slie  was  given  possession  of 
the  l>ox  la  which  It  was  k^  befbre  K.'b  death. 
Her  hasband  testified  that  the  money  waa 
given  to  her  alone,  and  that  K.'o  husband  waa 
given .  no  interest  tn  It.  One  of  the  commis- 
sioners before  whom  there  bad  been  certain 
probate  proceedings,  and  several  lawyers,  tes- 
tified that  in  such  proceedings  B.  testified  that 
K.  did  not  deliver  the  money  to  her  before  her 
death.  Bdd,  that  the  gift  waa  not  establUhed. 

Appeal  ftrom  circuit  court,  Wayne  county: 
tn  chancery;  Henry  N.  Brevoort.  Judge. 

WSl  cit  interpleader  by  Ihe  People's  Sav- 
ings Bank  against  wnilam  Look,  ezecutw 
of  John  Kocber,  deceased,  JuUus  StOli,  ad- 
BdnlBtrator  of  Mary  Ann  Kocher.  deceased, 
and  Caray  Burkhart  There  waa  a  decree 
In  favor  of  defendant  Stoll,  and  defenHnjits 
Look  and  Buriduut  appeaL   Ajftrmed.  . 
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Keena  ft  lAf^bhait,  for  oompUUnant  Har- 
17  F.  Chipman,  for  appelant  Lo<^  Charles 
Flowem,  for  appeUant  BnrUutrt.  John  G. 
^wtey,  for  luipellee  StolL 

LONG,  J.  This  18  a  UU  of  Interxdeader. 
The  original  bill  was  filed  complalnaiit 
against  two  of  the  defendants,  William  ImOl 
and  Goiay  BnrUkart  It  set  forth  that  on 
the  2Bth  of  April,  1890,  John  Kocher  and 
Garay  Bnrkliart  depotf  ted  hi  ttw  Peopled 
Bavlngs'Bank  $1,000,  and  left  their  ilgna- 
tares,  with  the  btstmctlw  that  the  said 
fund  should  be  payable  to  elttier  John 
Ko(dter  or  Caray  Bnridiart;  that  on  the  10th 
of  Hay,  1800^  $400  mora  was  depMlted;  that, 
prerions  to  the  death  of  Kocher,  fOSO  bad 
been  drawn  oat,  leaTlng  a  balanoe  In  the  tank 
of  fl^.90;  that  John  Kodier  died  In  the 
montlk  of  September,  1800,  and  fliat  William 
Look,  his  eoracntor,  had  demanded  the  whole 
of  ssid  mcouy  as  beltmtfnv  to  the  estate  of 
J(An  Kodier;  tliat  Oaray  Borkhart  bad 
claimed  the  money  as  belonging  to  herself. 
Soon  afterwards  the  complainant  filed  an 
amended  bill  against  the  three  defendants, 
WOIlam  Look,  Jallos  Stoll,  and  Garay  Bork- 
hart The  amended  bill  sets  forth  the  same 
facts  as  to  the  dalms  of  LodK  and  Uts. 
BniAliar^  and  In  paragraph  4  sets  forth  the 
daim  of  the  defendant  Stidl,.  to,  wit,  that 
Stoll,  during  the  lifetime  of  John  ixKtbet  and 
Mary  Ann  Kocher,  was  th^  agent  In  Ds-. 
troit.  and  aa  soch  agent  had  forwarded  to 
John  Kocha',at  Omaha,  Ibesam  of  $3,306.66, 
which  was  the  money  tk  Mary  Ann  Kocher, 
and  that  JcAm  Kocher  had  appropriated  tills 
money  to  bl»  own  nse,  and  that  Stoll  claimed 
that  the  mon^  in  ctnnplainant's  bank  waa  a 
portion  of  file  mon^  so  appropriated,  and 
that  said  BtKia  threatened  the  bank  to  instl- 
tute  proceedings  against  said  bank  to  collect 
said  money  onless  the  same  was  paid  over  to 
Mm.  Tbe  defendant  Oaray  Borkhart  an- 
swered the  original  UU,  and  the  three  de- 
fendants filed  their  separate  answers  to  the 
amended  MIL  The  answers  of  Mrs.  Borkhart 
to  Uie  two  bins  were  sobetanUally  the  same, 
and  set  forth  ttiat  she  was  a  sister  of  Mary 
Ann  Kocher;  Hiat,  shorUy  before  her  dealli, 
said  iSaxy  Ann  Kodier,  in  expectation  of 
death,  gave  to  ber  and  John  Kocher  aboot 
$2,000  in  cadi.wifli  tko  reqoest  that  each  of 
them  shonld  bare  the  nse  of  said  moiuy  dor^ 
tag  their  lives,  bot,  should  dther  of  them  die 
before  the  mon^  waa  exhausted,  the  snr- 
vivor  should  have  tiie  residue.  The  answer 
of  William  Look  was  that  the  said  money 
was  the  taidlvldoal  mon^  of  John  Kodiw, 
and  belonged  to  him  solder;  that  tito  money 
never  betwiged  to  Maiy  Ann  Kocher,  his 
wlft'.  but  was  earned  and  accumulated 
himself.  The  answer  of  Jolios  StoU  was 
that,  dnrlng  the  lifetime  of  John  and  Mary 
Ann  Kodier,  he  (Stoll)  had  acted  as  their 
agent,  and,  in  accordance  with  written  in- 
Btrocttons,  had  aesA  to  John  $8,866.08,  of 
whidi  amoont  $3,356.66  belonged  to  Mrs. 


Kocher,  and  tliat  tiie  money  In  the  Pec^de'a 
Savings  Bank  was  a  portion  of  Uie  said  $8r 
35G.(it>.  No  decree  of  iuterpleuder  was  ever 
made  In  the  case.  Tb»  taktng  of  testimony 
was  commenced  in  open  court,  before  Judge 
Oartner,  and  a  portfon  of  tiie  testimony  was 
taken  in  his  presence,  and  the  residue  was 
taken  before  the  stenographer.  Atter  tbe 
testimony  had  been  completed  and  written 
out,  it  waa  snbmltted  to  Jndge  Brevoort,  and 
a  decree  was  rendered  by  him.  finding  the 
fond  In  the  bank  to  be  "a  parcel  of  the  as- 
sets of  the  estate  of  Mary  Ann  Kocher,  de- 
ceased, and  that  the  said  Jolios  Stdl  Is  now 
OLtltled  to  demand  and  receive  the  same,** 
and  providing,  furtiier,  that  the  bank,  iq><m 
the  presentati<m  of  a  certified  copy  of  the 
decree,  pay  aaid  mon^  to  said  StolL 

After  the  testim(3ny  had  all  been  taken, 
counsel  for  defendant  Burkbar..  moved  to 
strike  out  all  testimony  of  the  claim  of  Joll  s 
Stoll,  admhilstrator,  upon  the  snnrnd  that 
such  dalm,  If  a  valid  claim  at  all,  Is  a  claim 
against  the  estate  of  John  Slocher,  deceased, 
and  can  only  ,be  proven  against  said  estate  in 
the  probate  court,  and  the  court  of  ohancory 
has  no  Jurisdiction  to  hear  and  determine  the 
matter.  Counsel  further  contends:  (1)  Thar 
complainant  was  not  in  a  position  to  ask  the 
court  to  require  d^endants  to  interplead.  (2) 
That;  ir  the  pocdtton  of  defendant  Stoll  is  cor- 
rect,—that  this  money  was  appropriated  by 
J<An  Kocher,— an  action  at  law  would  lie 
against  him  In  his  Uf  etlme,  and  against  lils  es- 
tate after  his  death.  In  the  latter  event  ihe 
claim  must  be  proven  In  the  probate  00111% 
and  the  court  of  chancery  has  no  Jorisdlctlon. 
^  That  the  money  standing  In  the  bank  is 
the  name  of  On  ray  Borkhart,  If  In  fact  sjld 
money  had  n  ver  bren  glTOi  ner  by  h»  sl8t?r, 
an  action  at  law  can  be  broo^t  against  ber 
for  money  had  and  rec^ved,  and  the  bank 
coold  in  that  event  be  gam'Stwd.  No  decree 
or  order  of  Interpleader  was  adced  for  by  tba 
com^alnant,  as  Is  claimed,  for  tbe  reason  that 
It  waa  oonsldered  nnneeeasary,  as  the  rights 
of  all  the  parties  could  be  ndjndloated  and 
I«oteoted  In  and  by  the  final  decree.  No  qnes- 
tlon  was  raised  hf  the  answer  of  defendant 
Borkhart  bat  that  the  MU  of  Interpleader  was 
properly  bronght.  She  admits  by  bet  answer 
that  the  matters  set  f  ortii  In  the  Ist,  2d,  and 
8d  paragraphs  of  the  bill,  wbidi  set  out  the 
claims  of  the  nepec^Ye  parties  against  the 
complainant,  are  true.  Mrs.  Burkhart  and 
the  ezeoutor  of  JOhn  Kodirr  were  each  d^ 
mawdlng  the  moneys.  By  the  amended  Idll 
a  new  party  defendant  was  added,  who 
finally  ^OTalled  In  the  oonrt  Maw.  It  is 
urged,  however,  that  the  bank  incurred  on 
Ind^endoit  liability  to  Mrs.  Burkhartr^t  be- 
oameher  debtor;  ttiat,  aocoidlng  to  the  state- 
mmt  hi  the  bin,  and  not  denlei  1^  the  an- 
swer, the  money  was  deposited  with  the  ex- 
press agreement  that  It  Should  be  imld  to 
Oaray  BoiUiart  or  JOhn  Ko  -'her,  and,  Kocher 
having  died,  she  akme  was  entitlrd  to  draw 
it;  that  tba  bank  had  no  il^t  to  refose  to 
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paj  It  to  her,  and  pat  her  to  the  expense  of  a 
suit;  that  the  bank  was  not  a  bailee,  but  a 
debtor,  and  the  fund  was  not  a  parcel    It  is 
farther  urged  that  the  bank  was  In  no  danger 
of  being  (impelled  to  pay  it  twice  orer,  as 
StoU  could  not  maintain  a  mu^  ngalust  the 
bank  to  get  possession  of  tlie  fnnd;  that,  If 
he  bad  any  claim.  It.  exists  against  the  estate 
of  John  Kocher.  or  a  demand  at  law  against 
the  defendant  Caray  Burkhart  Xt  Is  admit- 
ted that  there  might  be  some  reason  for  at- 
tempting to  Interplead  the  def^dants  l^ok 
and  Caray  Burkhart,  because  it  might  be 
claimed  tliat  the  estnte  of  John  Kofiher  would 
be  enuaed  to  a  portion  of  the  money  on  de- 
posit, and  It  might  r.  quire  evidence  to  doter- 
nilne  that  questl.in.  but  that  the  action  of  the 
bank  in  making  Stall  a  party  was  witho.it  ex- 
cuse and  can  have  no  fotmdatlon  in  law.  It 
is  further  Insisted  that,  as  the  money  stands 
in  the  bank  In  the  name  of  Cnn^y  Burkhart, 
even  if  she  tias  no  right  to  It,  she  Is  a  debtor 
to  the  estate  of  Mary  Ann  Kodier,  and  can 
be  sued  In  assumpsit.  Therefore,  in  either 
case,  the  right  of  trial  by  Jury  would  remain, 
and  a  court  of  law  can  do  complete  justice, 
both  as  to  the  matter  in  controversy  and  the 
relief  to  be  granted,  and  a  court  of  equity 
ought  not  to  Interfere.  We  thlnlc  these  posi- 
tions are  not  well  taken.  1  he  bank  is  ^mply 
the  custodian  of  the  fund,  and  dalms  no  In- 
terest in  it,  and  calling  the  bank  a  ''debtor" 
instead  of  a  "bailee"  makes  no  difference  In 
the  situation  In  tills  regard.  Defendant  Burk- 
hart claims  the  whole  of  the  ftmd  as  snrviTor 
of  herself  and  John  Kocher.  Defendant  Look 
claims  it  as  executor  of  John  Kocher.  De- 
fendant StoU  claims  It  as  ndmbilBtrator  of 
the  estate  of  Mary  Ann  Kocher.  Bach  of 
these  parties  could  undoubtedly  hare  brought 
suit  against  the  bank  for  it,  and  three 
respectire  verdicts  might  have  been  award- 
ed. In  Bank  t.  Borrows,   34   Mloh.  158, 
It  was  determined  that  a  bank  was  liable 
In  an  action  by  the  real  owner    of  a 
fund,   although  it  was  deposited  In  the 
bank  by  a  third  parson.  StoU  was  property 
made  a  party  to  the  bill,  he  having  set  np  a 
claim  to  the  fund,  as  the  administrator  of 
Mary  Ann  Kocher;   and  the  bill  of  inter- 
pleader was  the  only  action  by  which  the 
bank  cotild  In  one  proceeding  end  the  whole 
controversy,  and  determine  who  should  re- 
ceive the  fund.  If  it  paid  it  over  to  any  one 
of  the  claimants,  other  litigation  would  or 
might  arise,  and  the  complainant  be  involved 
in  needless  litigation.    A  court  of  chancery  was 
llie  only  forum  in  which  the  rights  of  all  the 
parties  could  be  protected  In  one  proceeding, 
and  it  Is  no  objection  that  one  or  more  of  tlie 
parties  had  only  an  equitable  Interest  in  the 
proceedings.  Burtoett  v.  Bank,  38  Mich.  630; 
Underwood  v.  Bank,  141  Mass.  305,  4  N.  E. 
Bep.  822;  Bartlett  v.  Remington,  59  N.  H. 
860.  The  facts  stated  bring  the  case  dearly 
within  the  principle  of  interpleader  laid  don  n 
In  Moore  v.  Bamhelsel,  45  Ml<di.  600,  8  N,  W. 
Bepb  631.  The  decree  entered,  while  not  in 


express  terms  an  order  of  Interp'eoder,  yet, 
in  effect,  htrids  the  bill  proper  y  filed,  and  di- 
rects what  party  is  entitled  to  the  fund  nnder 
the  facts  shown.  The  parties  claiming  the 
fund  being  all  before  the  court,  the  rights  of 
the  parties  are  fully  adjudicated  and  the  oom- 
plnln:mt  fully  protected  onder  the  decree 
made. 

The  claim  that  a  separate  decree  or  order 
of  Interpleader  should  have  beoi  entered  con 
have  no  force  under  the  preaent  drcum- 
stanoes.  It  would  undoubtedly  have  been 
better  practice,  but  the  decree  made,  In  ef- 
fect, amounts  to  such  an  cidiat.  Alklnsoa  t. 
Manks,  1  Cow.  691. 

it  Lb  claimed,  further,  that  the  court  was  In 
error  in  finding  that  Uie  fnnd  belonged  to 
the  esfhte  of  Mrs,  Kocher.  It  Is  insisted  that, 
under  the  testimony,  It  Is  clearly  shown  that 
the  fund  was  given  to  Mrs.  Burkhart  and 
John  Kocher  by  Mrs.  Kocher  during  her  last 
illness;  that  it  was  a  gift  causa  mortla  to 
them,  and  to  the  survivor  of  them,  which, 
upon  the  death  of  John  Kocher,  came  to  de- 
fradont  Burkhart  On  the  hearing  In  the 
court  below,  defendants  Stoll  and  Look  gave 
evidence  that  a  proceeding  was  before  the 
commisslonen  on  claims  In  the  probate  cotirt 
In  the  matter  of  the  estate  of  Mary  Ann 
Kocher,  hi  which  defendant  Caray  Burkhart 
was  a  witness.  She  presented  a  daim  against 
ttiat  estate,  and  testified  In  reference  to  it 
It  appears  that  Mary  Ann  Kodier  died  In 
Omaha.  At  that  time  she  end  her  hus- 
band John  Kocher  were  living  with  Caray 
Burkhart  and  her  husband.  Hrs  Kocher 
had  something  over  $3,000  In  the  bank, 
whldi  she  sent  her  husband  to  draw 
out  and  bring  to  her.  She  was  then  sick 
hi  bed.  She  gave  something  like  $1,500 
to  religious  and  charitable  purposes,  and  the 
balance— about  $2,000— was  kept  by  her  in 
currency  In  a  box  or  trunk  In  her  bedroom. 
It  Is  stated  by  Mr.  StoU,  In  Us  testimony 
In  the  present  case,  that,  in  tlie  proceedings 
before  these  commissioners,  Mrs.  Burkhart 
testified  that  this  money  was  In  a  trunk  in 
Mrs.  Kocher's  pcmsesslon,  and  that  she  told 
Mrs.  Burkhart  that,  if  her  husband  (Mr. 
Kocher)  should  survive  Mrs.  Burkhart,  he 
wss  to  have  tiie  mon^,  and,  if  Mrs.  Burk- 
hart survived  Mr.  Kodier.  she  was  to  have 
It,  and  that  she  was  to  have  possession  aft- 
er Mrs.  Kocher's  death.  Judge  Look,  who 
heard  Mrs.  Barkhart  testify  before  the  com- 
missioners, stated  that  she  teetifled  that,  at 
the  time  of  the  death  of  Mrs.  Kocher,  she 
stUl  had  the  money  In  her  possession,  and 
that  it  was  In  a  trunk,  but  that  she  (Mrs. 
Burkhart)  and  John  were  to  have  the  mon- 
ey at  her  death,  and  the  survivor  of  them 
was  to  take  it,  bat  that  Mrs.  Btirkhart  made 
no  claim  on  that  examination  Uiat  the  money 
had  been  given  over  to  her  possession  by 
Mrs.  Kocher  before  she  died.  Mr.  Arthur 
Tripp,  an  attorney,  who  represented  otip  of 
the  heirs  of  Mrs.  Kodier  In  that  proropd- 
Ing,  testified  Oiat  Mrs.  Bnrkhart  made  n^ 
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dalm  on  thtit  eXttnltuitioD  that  the  mon^ 
was  given  into  her  possession  by  Mrs.  Kocher 
before  she  died.  One  of  the  couimtsaloneTa 
on  claims  testified  that  Mrs.  Burkhart  was 
asked  on  bev  ezaminatiOQ  there  whether  any- 
thing was  done  bj  Mrs.  Kocher  at  that  time 
to  deliver  tbe  moaey.  whether  tt  was  given 
to  her.  and  she  said,  "No,  it  was  In  the  box;" 
that  her  testimony  was  that  nothing  In  the 
uatsire  of  a  daUvery  had  taken  place  at  any 
time  before  lira.  EU>cher  died.  On  the  present 
bearing.  Mrs.  Burkhart  testified  that,  seven 
or  ^bt  days  before  Mrs.  Kociier  died,  she 
gave  her  tbe  money  in  the  box  In  her  bed- 
room, and  when  she  left  the  room  she  took 
the  box  Into  her  keeping,  and  had  posses- 
sion of  It  op  to  the  time  Mrs.  Kocher  died, 
and  had  at  all  tlmea  tbe  key  to  the  bOx  aft- 
er it  was  so  delivered  to  her;  that  the  mon- 
ey was  i^vea  to  her  by  Mrs.  Kocher  to  have 
tor  herself  and  John  Kocher  and  the  stirvlvor 
of  them.  The  husband  of  Mrs.  BniUiart  tes- 
tified that  the  money  was  given  her  by  Mrs. 
Kocher  as  her  own;  that  his  wife  took  po»- 
aeaalon  of  it  about  eight  days  before  Mrs. 
Kocher  died,— took  it  to  her  own  room.  On 
his  cross-examination,  be  was  asked  If  Mrs, 
Kocher  gave  her  busband  any  Interest  In  the 
fund,  and  he  stated  that  she  did  not;  that  it 
wus  ^ven  to  his  wife  as  her  own,  and  not  to 
John  Kocher  Jointly  with  his  wife,  or  to  the 
survivor ;  that  every  dollar  of  It  belonged 
to  his  wife.  It  Is  evident  to  us  that  the  story 
told  by  Mrs.  Burkhart  Is  not  supported  by 
the  drcumstaucea  surrounding  the  case,  and 
that  what  die  now  states  about  the  delivery 
of  the  money  to  her  by  Mrs.  Kocher  was 
not  claimed  by  her  when  on  examination 
before  the  commissioners.  Tbe  testimony  of 
her  busband  does  not  agree  with  her  own. 
She  claims  a  Joint  gift  wtth  John  Kodier. 
Her  husband  claims  a  gift  to  bis  wife  ab- 
solutely and  solely.  On  Mrs.  Burkhart's  ex- 
amination before  the  commissioners,  she  did 
not  claim  a  delivery  of  the  money  so  as  to 
constitute  a  gift  causa  mortis,  If  the  testimo- 
ny of  Julius  StoU.  Judge  Look,  Mr.  Tripp, 
and  the  commissioner  is  believed,  bat  that 
her  sister,  Mrs.  Kotdier,  said  she  and  John 
Kocher  were  to  have  it  at  her  death,  and  tt 
was  to  go  to  tbe  survivor;  but  she  did  not 
claim  that  any  delivery  was  made  to  her. 
There  Is  no  auestton  but  that  It  was  Mrs. 
Kocher's  money.  She  had  no  chlldr^  but 
she  expected  her  husband  to  survive  her.  He 
did  survive  her  for  over  seven  montha  No 
claim,  so  far  as  appears  by  this  record,  that 
the  money  was  delivered  to  her,  was  made 
by  Mrs.  Burkhart  tmtll  after  John  Kocher 
died.  Death  having  sealed  the  lips  of  Mrs. 
Kocher,  the  burden  la  upon  the  claimant  to 
clearly  establish  her  ownership  to  this  fond. 
Dunoombe  v.  Kichards,  46  Mich.  166,  0  N. 
W.  Rep.  149.  This  she  has  not  done.  We 
think  the  proofs  show  that  the  money  did  not 
belong  to  John  Kocher.  but  to  his  wife.  The 
decree  of  the  court  below  U  affirmed,  with 
coats.     The  other  Justices  ooucorred. 


BTATB'  SAY.  BANK      HOSHBR,  CIrenit 

Judge. 

(Supreme  Court  of  Michigan.   March  10, 18Q3L)- 
G-iKxisBirSNT— Affidavit — Writ. 

1.  An  affidavit  for  a  writ  of  gamlshment. 
Which  states  that  a  suit  has  been  commenced 
by  plaintiff  against  the  principal  defendant,  Is- 
sufficient,  under  Pub.  Acts  1888.  No.  73.  i  1. 
relating  to  such  affidavit^  and  need  not  show 
that  the  suit  Is  still  pending;  it  b^g  presumed' 
from  dit  tact  of  the  eommenoonent  of  an  ac- 
tion that  it  Is  still  pending. 

2.  As  the  statute  does  not  so  require,  th* 
affidarlt  for  a  writ  of  nmlshment  need  not 
show  that  the  debt  on  wUtdi  the  prindpal  a^^ 
tion  is  brought  is  due  at  the  time  of  oommeace* 
ment  of  the  garnishee  proceedings. 

8.  Under  How.  St  g  8092.  providhlg  that 
"two  or  more  persons  severally  liable  may  be 
garnished  In  the  same  action,  and  their  dis- 
closare  and  all  other  proceedings  shall  be  sev- 
eral, and  Judgment  shall  be  rendered  for  such 
snm  as  the  coort  shall  order  for  or  against 
each  severally,"  one  affidavit  may  be  flied  for 
writs  of  garnishment  agiUnst  a  numbw  of  per- 
sons severally  liable  to  the  prindpal  defendant; 
only  the  subsequent  proceedings  being  reqniredi 
to  be  agaiost  eadbi  of  them  severally.  Ball  v. 
Toung.  18  N.  W.  Rep.  226.  82  Mleh.  478.  die- 
tingnudied. 

4.  A  writ  of  garnishment  Is  not  defective 
becaase  tbe  day  of  the  week  and  the  day  of 
the  month  named  therein  as  the  retam  day 
do  not  coirespond,  bvt  the  day  of  the  month. 
will  oontroL 

Petition  hjy  the  State  Bsrliw  Bank  for  » 
writ  of  mandamns  to  compel  Qeorge  B.  Hoe- 
mer,  th%  Wayne  drentt  Jndge,  to  aet  aside  an 
order  denytng  a  motloa  to  qiuaah  a  wilt  of 
garnishment,  and  to  enter  an  order  qwnstitng 
the  same.  Writ  d«iied. 

Walkw  &  Walker,  for  relator.  Dlf^Inson, 
Thurber  A  Stevenson,  for  respondent. 

PRR  OURIAM.  Washington  Boriglit.. 
Charles  F.  Lewis,  and  Peter  Osbum  brought 
suit  in  aBsampaH,  In  the  Wayne  drcult  court, 
against  Barney  J.  Cagnier.  The  summons 
was  Issued  November  19,  1802,  and  made  re- 
turnable December  ISth  fallowing.  Plaln- 
tlfTs  oa  the  same  day  also  caused  a  writ  of 
garnishment  to  be  issued  against  the  peti- 
tioner, the  State  Savings  Bank.  The  affida- 
vit for  the  writ  was  made  by  tbe  pbdntlflb' 
ag«it,  and  sets  out  that  he  has  good  reason 
to  b^eve,  etc..  that  certain  other  parties  and 
the  State  Savings  Bank,  severally,  have  prop- 
erty, goods,  chattels,  creffits,  or  effects  In' 
th^  hands,  or  under  their  custody  and  con- 
trol, belonging  to  the  defendant,  and  that 
said  several  parties  and  the  State  Savings 
Bank  are  severally  Indebted  to  the  defend- 
ant. It  Is  also  alleged  that  the  defmdant  Is 
justly  Indebted  to  the  plaintiffs,  in  the  sum 
of  ^,059.80,  over  and  above  all  legal  set- 
offs, and  tliat  affiant  is  Justly  apprehensive- 
of  a  loss  of  the  same  unless  a  writ  of  gar- 
nishment Issue,  etc.  The  return  day  stated- 
In  the  writ  of  garnishment  Is  Tuesday,  the 
16th  day  of  December.  1802.  It  was  dlrected- 
ogalnst  the  parties  named  in  the  affidavit, 
together  with  the  petitioner,  the  State  Sav- 
ings Bank,  and  served  on  the  garnishee  de-- 
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feiuhmts  on  the  date  of  Issue.  December 
28d  the  petitioner  appeared  specially  in  the 
eaiise,  bj  attorney,  and  «itered  a  motton 
to  qoaah  the  writ  m  the  gnmnd  that  the  cir> 
cnlt  court  had  no  Jtuiadlctloii  to  ime  the 
writ,  and  that  the  writ  wme  Illegal  and  Told 
becanw:  (l)  Ihe  afltdairlt  vpaa  whldi  It 
wu  based  la  imperfect,  deteetlTe,  and  In- 
anffidokt  to  give  the  court  jnifedlctlon.  (2) 
That  aald  aflUbiTlt  contains  oo  aTerment  that 
■aid  salt  was  pending  whw  ssld  aiBdattt  was 
nadA.  That  ttie  aiBdarlt  otttalna  no 
arermrat  that  the  debt  np(m  which  the 
principal  defendant  was  Indebted  was  dve 
when  tile  aettoo  was  (4)  miat  thwe 

Is  no  aTerment  ta  the  affldaTlt  that  the  aaU 
gainUiee  defendants  are  Jointly  Indebted  to 
the  principal  defendant,  or  that  thej  have 
In  tiielr  yAnt  possession  any  property  of  the 
principal  dtiCmdant  Oi)  That  it  does  not  ^ 
pear  Oie  aflidaTlt  tliat  tlw  j^tndpal  suit 
Is  bmnght  to  recover  Hw  indebtedness  therein 
stated  to  be  held  by  the  plaintiffs  against 
the  principal  defendant  Hint  fliere  Is 
no  date  named  In  said  writ  for  the  appear- 
ance of  the  garnishee  d^lendants,  heoanse  the 
16th  day  of  December  is  not  Tuesday  of  the 
week.  (7)  Because  it  appears  from  the  affi- 
davit that  then  Is  no  Joint  claim  due  Crem 
the  serend  ganddwe  defmdants  to  said  prin- 
cipal dfflTendant 

This  motl<m  came  on  to  be  heard  January 
B,  1888,  and  was  sabsegueirtly  denied  by  tb» 
eourt  An  application  for  numdamos  la  made 
to  compel  the  court  below  to  set  aside  the 
ord«>,  and  to  enter  an  order  qaaddnff  the 
writ  The  court  below  was  not  In  error  In 
reforinv  to  quotfi  the  trrlt 

1.  The  affidavit  ^mb  state  that  a  suit  had 
been  commenced  by  the  plalntlflB  against 
-Qie  prindpal  defeodaot  and  in  Ihla  respect 
oomidles  wMh  sectlMi  1,  Act  78,  Pvb.  Acts 
1880,  relaUve  to  affidarUs  for  wilts  of  gar- 
nMiment  The  statnte  does  not  In  terms, 
require  a  showing  that  the  sidt  Is  still  pend- 
Ing;  the  fact  that  an  action  has  been  com- 
menced bdng  preacmptlTe  that  It  Is  stm 
pending,  until  the  contrary  Is  shown. 

2.  The  statute  does  not  require  a  riM>wing 
by  alMftTlt  that  the  debt  upon  which  the' 
principal  action  Is  brought  Is  doe  at  the  time 
of  oomuiencemait  the  gamlahee  proceed- 
tnga;  but  garnishee  proceedings  may  be 
brought  after  the  principal  aeticm  It  com- 
menced, Iqr  the  showing  of  certain  facts 
whieta  are  set  out  In  the  affidavit 

8.  The  prtmdpal  contentfrai  ta  oonnsd  la 
ttiat  there  Is  no  arerment  In  the  affldavlt  that 
the  ganrishee  d^endanta  are  jointly  Indebt- 
•d  to  the  principal  deCandont  or  that  th^ 
are  In  joint  possesrion  of  any  property  of 
the  principal  defendant  llie  affidavit  does 
not  purport  to  charge  a  j<^t  indebtedness, 
or  that  the  proper^  sought  to  be  rea<^^  la 
held  Jointly.  On  the  contrary,  It  Is  alleged 
lhat  tbB  defmdants  are  severally  Indebted, 
said  aererally  hM  the  property  of  the 
principal  dsfoidant  It  Is  idalmed,  however, 


that  hissmnfh  as,  by  ttie  statute.  (How.  St 
I  8068.)  the  affidavit  Is  to  be  tveated  as  the 
declaration,  the  garnishees  must  be  charged. 
If  at  all.  In  as  many  separate  affidavits  as 
Owre  are  gamlaheeB  vriio  axe  senrally  ln> 
debted,  wtd  that  It  Is  error  to  attempt  to 
bring  them  all  In  under  one  affidavit  and 
one  writ  We  do  not  think  the  statute  re- 
(laires  this.  SecUtm  8002  provides:  Two  or 
more  persons  severally  llaMe  may  be  "gar- 
nished In  the  same  action,  and  their  dis- 
dosnres  and  all  other  ^oeeedlnsB  shall  be 
several,  and  Judgment  shall  be  rendered  for 
such  mm  as  the  court  shall  order,  for  or 
against  each  severally,  and  execution  may 
Issue  accordingly."  It  is  the  evident  intent 
Dt  this  Statute  to  enable  the  plalntllf  hi  ttie 
action  to  summon  In  any  and  all  persons 
Indebted  to  the  principal  defendant,  or  those 
who  have  property  In  their  custody  and  con- 
trol bdonglng  to  the  principal  defendant 
and  require  a  disclosure  from  each.  Upon 
such  disclosure  being  made,  the  parties  de- 
foidant  In  the  gandshee  wilt  must  tbem  be 
proceeded  against  severally.  Bacih  garnishee 
answers  for  himself,  and  It  Is  i^on  hla  an- 
swer that  the  court  dtreds  an  issne  to  be 
formed,  and  this  separates  him  from  the 
other  garnishees.  There  la  no  difficulty  In 
this  proceeding  to  tinis  pwmlt  the  affidavit 
to  stand  as  the  declaration  ag^nst  cinrh.  and 
the  answtt  or  disclosure  of  each  to  stand  as 
his  plea  to  It  It  would  be  an  unnecessary 
and  tedious  proceeding,  In  many  cases,  to 
require  an  affidavit  and  writ  of  garnish- 
ment against  eadi  garnLdiee  defendant;  and 
the  statute,  from  the  language  employed, 
evidently  does  not  require  It  nils  case  Is 
^flTflugnliiihable  from  Ball  v.  Young,  02  Mich. 
476.  18  N.  W.  Sep.  225.  In  that  case  the 
garnishees  were  sought  to  be  charged  Joint- 
ly. Action  was  commenced  in  Jnstlee's  eonrt, 
and  the  circuit  court  hdd,  on  appeal,  that 
two  w  more  couM  not  be  held  as  garnishees 
unless  the  nablll^  to  the  prindp^  d^md- 
ant  was  Joint  lhat  holding'  was  affirmed 
In  this  court  Under  a  somewhat  similar 
statute  to  the  one  undw  iriUcb  the  present 
proceedings  were  bad.  It  was  hdd  liy  ttie 
supreme  court  <HC  Alabama,  In  Cnxry  r. 
Woodward,  DO  AhL  258,  that  **tbe  plea  in 
abatement  seems  to  be  founded  ca  the  Idea 
that  two  or  more  persons  cannot  be  em- 
braced hi  a  writ  of  gamishmait  unlesa 
th^  are  Jointly  liable  at  Indebted  to  the 
debtor.  This  Idea  la  erroneous.  A  gamlsb- 
ment  may  issue  to  any  number  of  persons, 
whether  fhey  hold  property,  or  are  Indebted 
Jointly  or  seven^  to  tiw  debtor.  It  oper^ 
atee,  from  its  service,  to  create  a  U&i  on 
the  property  In  the  possession  of,  or  tb» 
debt  due  from,  any  or  all  of  the  garnishees. 
Eadi  gamldiee  answers  im  Umself,  and  it 
Is  on  his  anawer  the  court  prtmouncea  Judg- 
ment, or  directs  sn  Issue  to  be  formed,  thu» 
separating  him  from  the  other  gamishees." 

There  Is  no  force  In  the  suggestion  that  the 
writ  Is  defectlva  by  reason  of  the  fAct  that 
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Tuesday  was  not  the  16tb  day  of  December. 
It  was  expresBly  held  In  Insenoll  t.  mrhy. 
Walk.  Ch.  27,  that,  where  the  day  of  the 
week  does  not  oorrespimd  to  tbe  day  of  the 
month,  the  day  of  the  month  will  controL 
The  writ  of  mandamtm  most  be  denied, 
with  COCtB. 


TORRfiINT  T.  HAMn/ron  et  aL 
(Sapreme  Gonrt  of  Michigan.  March  10, 1898.) 
Bill  to  Fobbolosi  Hortoaobs  —  Uhltivabioo^ 

NKSS. 

1.  A  bill  to  foreclose  foar  distinct  mort- 
Kages  of  difFerent  datest  all  of  which  were 
giren'by  the  same  person,  and  are  owned  bjr 
complaiitant,  thuugh  ther  cootain  different  ex- 
ceptions in  faTor  of  a  number  of  different  per- 
sons, lessees  and  grantees,  all  of  whom  are 
made  defeodants.  together  with  others  claiming 
iot^'Mts  io  the  land,  penonat  Jadgmeut  being 
asked. only  against  the  mortgagor,  u  not  mnltl- 
farious. 

2.  Even  if  such  a  bin  la  multifarious,  the 
mortgagor  cannot  demur  on  that  ground,  since 
there  is  no  misjoinder  of  claims  as  against 
him,  and  the  rale  that,  for  a  misjoinder  of  de- 
fendants, those  only  can  demur  who  are  im- 
properly Joined,  ap^iea  with  equal  force  to  a 
misjoinder  of  mattwa. 

Appeal  from  circuit  court,  Muskegon  coun- 
ty, In  chancery;  Albert  Dlckermau,  Judge. 

Bill  by  John  Torrent  against  Carlton  J. 
Hamilton  and  others  to  foreclose  mortgages. 
From  a  decree  oyerruling  a  demurrer,  de- 
fendants Hamilton  and  wife  appeal.  Af- 
firmed. ' 

H.  U  Delano,  for  appellants.  O.  W.  Ses- 
sions, for  tippdiae. 

McGBATH,O.J.  This  tea  blUtoforedoM 
four  distinct  mortKases,  girsk  the  same 
parties,  and  held  -by  complalnnnt.  It  la  de- 
murred to  aa  mnltlfariouB.  The  first  mort- 
gage la  dated  Korember  10,  1B77,  la  for 
910,000,  and  corem  an  nndlTlded  one  fonrOi 
of  the  f<dIowlng  property:  Blocka  £41,  3^, 
344,  and  88,  and  lots  4  and  5,  and  the  west- 
erly fliree  fonrOu  of  lot  8,  of  block  87.  The 
amonnt  nnpald  upon  tihe  mortgage  Is  92,600. 
On  Jantiary  81,  1881,  blocks  88  and  3^,  and 
lots  4  and  0.  and  tba  westerly  three  fourths 
of  lot  8,  of  VLoA  87,  wne  snbdlvlded  into 
lote.  The  second  la  dated  NoTember  2, 
1886.  is  for  fiaOOO,  and  covers  block  S41. 
subject  to  a  lease  tii  the  westerly  part 
thereof  mnnhac  to  W.  6.  Watson  A  Co., 
butr  If  said  Watson  &  Oo.  buy  the  premlaea 
ao  occu^ed,  thra  the  amonnt  paid  Is  to  ap* 
ply  on  said  mortgage;  block  344,  excepting 
a  parcel  deeded  to  W.  G.  Watscm  &  Ca,  a 
parcel  deeded  to  Oharles  S.  Ifontague,  and 
a  parcel  deeded  to  Anna  S.  Hamilton;  lots 
2,  4,  5,  8,  11.  14,  and  16  of  the  snbdirlalon 
aforesaid.  The  third  mortgage  is  dated 
ApiU  4,  1800,  la  for  110,000,  and  covers 
Mock  841.  except  a  parcel  deeded  to  P.  H. 
Johnson;  block  844,  excepting  a  pared 
deeded  to  W.  G.  Watstni  &  Co.  and  the 
Muskegon  Booming  Company,  a  parcel  deed- 


ed to  Oharlea  8.  Mimtague,  a  pared  deeded 
to  James  Ooa^  and  a  parcel  deeded  to  Anna 
HamUton.  The  amonnt  uquid  Is  911,00a 
The  fourth  Is  dated  August  23,  1880,  Is  for 
98,000,  and  covers  the  same  property  deeded 
ta  the  third  mortgage,  Tba  amount  mqwld 
la  93.500;  The  bUl  sets  tortti  that  a  number 
of  peiBons  other  than  these  hereinbefore 
named  dalm  rights  and  interests  In  the 
property  described  In  said  mortgages,  and 
makes  said  parties  defendants. 

There  seems  to  be  no  abstract  rule  in  the 
boolQB  Which  can  be  universally  applied  as 
to  wliat  ouiatltutes  mulli&rlousness.  Bach 
case  seems  to  have  been  determined  with 
reference  to  its  own  facts  and  dream- 
stances,  and  consequently  the  eases  upon 
the  subject  are  extremely  various.  As  is 
said  In  a  note  to  1  Danldl.  Ch.  PL  &  Pr. 
335:  "The  substance  of  the  rules  cm  thv 
subject  appears  to  be  ttut  each  case  Is  to 
be  govetned  by  Its  own  circumstances,  and 
must  be  left  In  a  great  measure  to  the  sound 
diravetlon  of  tiie  court"  Qe^  t.  Vamell. 
18  Tex.  204;  Gaines  v.  Chew,  2  How.  Clt>: 
Oliver  V.  Piatt.  3  How.  333;  Butler  v.  Spann. 
27  IiuSB.  234;  Mardiali  v.  Means,  12  Qa.  61: 
Kennebec  &  P.  R.  Ca  v.  Portland  &  K.  R. 
Co.,  &4  Me.  173-182;  Chase  v.  Seories,  45 
N.  H.  620;  Abbot  v.  Johnson,  32  N.  H.  20; 
Warren  v.  Wan-en,  S6  Me.  SUS;  Pfoplc*  v. 
Morrill,  26  CaL  336.  Again,  in  a  note  to 
section  334,  It  Is  said:  "When  all  of  tin* 
plaintiffs  have  a  craimon  Interest  in  the 
whole  of  the  matter  com^lsed  In  the  bill, 
the  objection  of  multtfariousness,  set  op  by 
defendants,  who  are  concenied  taHjr  In  a 
portion  of  the  subject-matter.  Is  a  qnefltlon 
of  discretion  to  be  determined  upon  oonstd- 
eratlons  of  oonvenience  with  regard  to  the 
circumstances  of  each  particular  case.** 
Cotttes  V.  liBf^xA,  U  R.  10  Eq.  66;  Fdnttm 
V.  Pdnton,  L.  B.  12  Bq.  647;  House  t.  Mul- 
len, 22  WalL  43;  Woodward  v.  Hall,  2  Tarn. 
Ql  164,  At  first  Uush,  the  present  case 
would  seem  to  be  within  the  ruling  in  Hart 
V.  McKeen,  Walk.  Oh.  417,  Imt  there  the  in- 
terests were  not  only  distinct,  but,  as  a 
foreclosure  bUl«  there  was  no  community 
of  interest  tn  the  subject-matter.  Here  all 
of  the  defendante  are  propw  parties  to  the 
toredosure  of  the  first  mortgage.  The  own> 
erahlp  of  oQ  the  mortgages  Is  In  complain- 
ant. The  claims  are  of  the  same  diaractor. 
The  proceeding  as  to  all  of  the  defMkdants 
except  the  morlgagM  Is  one  against  prop- 
erty. No  personal  decree  Is  prayed  against 
any  one  except  the  mortgagor.  It  was  hdd 
In  Oampbdl  ▼.  Madcoy,  1  Mylns  &  a  003, 
that  where  the  plain  tiffs  have  a  common 
Int^KSt  against  all  of  the  def  oidante  In  a 
suit  as  to  one  or  more  of  the  questions 
raised  by  It*  so  as  to  make  them  all  iwcee- 
sary  parties  for  the  purpose  of  enforcing 
that  oonumai  tnterestt  the  drcumstancea  of 
some  of  the  defendante  bdng  subject  to 
distinct  llablUtles  In  respect  to  different 
branches  of  the  subject-matter  will  not 
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render  the  MU  mitltlfarioaa.  Attorney  Go- 
eral  Cradodc,  8  Mylne  ft  C  8&-95,  1  Jtir. 
566;  Hfunp  r.  BoUuoon.  3  De  Gex.  J.  ft  S. 
97.  In  SalTldge  t.  Hyde.  6  Madd.  146,  It 
to  said  that,  "In  order  to  determine  whether 
a  snlt  la  mnltlfiuloiia.  m.  In  otiier  words, 
contains  distinct  matters,  the  inquiry  Is  not 
whether  each  defendant  is  connected  with 
ereiT  brsndi  of  Uie  cause,  but  whetiuir  die 
plalumm  Un  ae^  rdlef  in  reapect  of  mat- 
ters whldi  are  in  tStdr  nature  separate  and 
distinct  If  the  object  of  the  snlt  be  single, 
but  It  bappens  tliat  dUFerent  persons  bare 
s^^arate  Interests  In  distinct  qnestions  arla- 
Inff  out  of  tbat  irfni^  object*  it  neceesarily 
follows  that  such  dlflermt  persms  must  be 
broni^t  before  the  conrt,  in  order  tliat  the 
suit  msy  oradnde  the  wliole  subject"  TbB 
Interests  of  all  the  defendants  are  best  sub- 
served by  sToiding  a  muLtl];aiclty  of  suits, 
and  the  equities  of  each  and  all  can  be  as 
well,  if  not  more  effectually,  inotected  in 
this  proceedinjT  as  In  fbnr  separate  fore- 
closure suits.  Whatever  compllcatlons  exist 
are  not  incident  to  tiie  cwsoUdatltm,  and 
they  can  be  best  adjusted  In  a  single  pro> 
ceeding,  where  the  court  has  before  it  all 
the  parties  and  all  tlie  rf*<iMr 

It  is  urged  ttiat  the  mortgagor  wOl  be  pre- 
vented from  redeeming  such  portion  of  the 
premises  as  he  might  desire,  but  this  does 
not  necessarily  follow.  As  to  the  flnrt  mort- 
gage, the  decree  would  be  for  the  amount 
due  upon  tbat  mortgage,  would  run  against 
all  tbe  parties,  snd  provide  for  a  sole  of 
an  undivided  <me-fourtli  interest  tn  all  of 
the  prop^ty.  As  to  the  second  mortgage.  It 
would  be  fer  the  amount  of  that  mortgage, 
would  ran  against  all  the  parties  except 
Watscm  ft  Co.,  Montague,  and  Anna  S.  Ham- 
ittim,  and  ^vlde  for  a  sale  of  aU  of  the 
im^erty  except  that  held  by  the  parties 
so  excepted.  As  to  the  third  and  fourth 
mcHTtgagea,  it  would  be  tar  the  amount  of 
those  mortgages,  would  tun  against  all  the 
parties  exe^t  Watson  ft  Co.,  and  the 
Mtiskegon  Booming  Company,  H<mtigue. 
Anna  8.  Hamilton,  Wood,  and  Johnson,  and 
provide  for  a  sale  of  all  of  the  proper^  ex- 
cept that  held  by  the  parties  excepted.  The 
right  to  redeem  as  to  either  mortgage  will 
thus  be  preserred. 

There  Is.  howevw,  a  furttier  reason  why 
this  demurrer  cannot  be  sostsined.  The 
mortgagor  and  his  wife,  who  Jt^ied  tn  the 
execnt(<m  of  eacb  of  these  mortgages,  are 
the  only  parties  who  demur.  It  is  well  set- 
tled that  for  a  oAlaJotnder  of  parties  defend- 
ant those  only  can  demur  who  are  improp»- 
ly  Joined.  Story.  Eq.  PL  |  544;  Wartlran  v. 
Brantley,  5  Ga.  570;  Whltbedc  v.  Edgar,  2 
Barb.  Cli.  100;  Toulmin  v.  Hamilton,  7  Ala. 
3ti2;  MiUer  v.  Jamison.  2i  N.  J.  Bq.  41;  Oart- 
land  V.  Dunn,  11  AA.  720;  Payne  v.  Berry, 
3  Team.  Ch.  154;  Christian  v.  Crocker,  25 
Arfe.  327;  Great  Western  Compound  Co.  v. 
Aetna  Ins.  Co.,  40  Wis.  373;  Cherry  v.  Mon- 
roe, 2  Barb.  Oh.  OlS;  Swei't  v.  Convei'se.  88 


Mich.  1,  4ii  N.  W.  Rep.  89a  There  is  no 
misjoinder  of  claims  as  against  the  mort- 
gagor. The  parties  not  Interested  In  all  of 
the  mortgages  do  not  com^aln,  and  whj 
should  the  mortgagor  be  heard  to  complain 
because  such  nonoomplainlng  party  has  been 
Joined  in  a  proceeding  hi  whldi  be  has  an 
interest,  allhom^  not  one  in  oomnxm,  witli 
sU  of  tlift  defendantsT  "What  Is  more  famil- 
iarly toned  'mulUfaricmmess,*  as  an>Ued  to 
a  UU,  Is  whm  a  par^  Is  able  to  siv  be  Is 
brou^t  ss  a  defmdant  upmi  a  lecoiid,  with 
a  large  portion  of  which,  and  of  the  case 
made  by  which,  he  has  no  onmection  what- 
ever." 1  DanieU,  Gh.  PL  ft  Pr.  |  335.  In 
Bnxta  V.  Whitworth,  1  Madd.  86,  it  is  said, 
**A  defendant  has  a  right  to  insist  that  he 
Is  not  bound  to  answer  a  Ull  nmtaining 
several  distinct  and  separate  matters,  re- 
lating  to  indlvldualfl  with  whom  he  has  no 
ooncem."  Them  is  no  reason  why  the  prin- 
ciple of  the  rule  above  stated  should  not  09- 
irtth  eqpal  force  to  a  mlsjoioder  of  mat^ 
tors  when  there  is  no  misjoinder  as  to  the 
party  demurring.  The  decree  of  the  court 
bdow  Is  therefore  affirmed,  with  costs  to 
complainant  and  against  appellants.  The 
record  will  be  remanded,  and  appellants  will 
have  20  days  in  which  to  answer.  The  other 
Justices  concurred 


COMSTOCK  et  aL  V.  ST.  GLAIR  CIBGUIT 
JCDGB. 

(Supreme  Court  of  Michigan.   March  10.  1803.) 

BXBOUTORS  AND  ADH1S18TBAT0BS— AlXOWANCS  09 
Cl.UH^ArPBAU 

Under  How.  St  i  0610,  ivovldiog  that, 
"when  an  executor  or  adminlBtrator  declTaes  to 
.appeal  from  the  decision  of  the  commissioners, 
any  person  interested  in  the  estate  *  •  • 
may  appeal,  in  the  same  manner  that  the  ex- 
ecutor or  administrator  might  have  done,  and 
tba  same  proceedings  shall  he  had  in  the  name 
of  the  execator  or  administrator:  provided, 
that  the  person  appealing  shall  give  bond 
*  *  *  to  sec  ore  the  estate  from  damagea 
and  costs,  *  *  *"— an  heir  appealing  alone 
from  the  commissioners'  allowance  of  a  claim 
against  tlie  estate  has  complete  control  over 
the  appeal,  and  can  discontinue  or  dismiss  It 
without  the  consent  of  the  other  heirs. 

Petition  by  Andrew  W.  Oomstock  and  an- 
other for  a  writ  of  mandamus  to  compel  the 
St.  Clair  drcult  judge  to  set  aside  a  judg- 
ment dismissing,  and  allow  them  to  appear 
and  prosecute,  on  appeal  from  a  decision  of 
the  commissioners  allowing  a  claim  apu'nst 
the  estiite  of  Helen  J.  Comstock,  deceu»ed. 
Writ  denied. 

PhUI^s  &  Jenks,  for  rdators.  Cyrus  A. 
Hov^,  for  respondent 

PER  GURIAM.  Harriet  X  Comstock.  de- 
ceased, left  an  estate  vnlui>d  nt  $:!0.000.  Wll- 
Uam  Bh  Alfred  M.,  Andi-ew  W.,  and  Juse^ 
B.  Comstock.  and  Hden  B.  Ooomtaa,  were 
her  children  and  heirs  at  law.  William  B. 
was  appointed  administrator  of  lu^r  estate. 
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and  Willie  acting  In  Oiat  cnpacity  he  present- 
ed a  claim  against  the  estate  of  about  18,000, 
which  was  allowed  by  the  probate  court 
Helen  SL  Ooombs  alone  appealed  from  snch 
aUowanoe  to  the  droolt  oourt  for  Sanllae 
ooonty.  The  i^tpeal  was  pending  In  the  cdr- 
coit  ooort,  and  undisposed  of,  until  after  the 
time  when  the  other  heirs  oouM.  by  leare  of 
the  circuit  oourt,  appeal  WUllam  B.  then 
pnrcihaaea  of  Helen  BL  Ooombe  her  tntere«t 
In  tiie  estate,  procured  a  snbstltution  of  a^ 
tomeys,  and  the  attorney  so  substituted, 
stipulation  with  the  attorney  of  WilUam  b!, 
omuoited  to  a  Jodgnient  afflnnlng  the  allow- 
auce  In  the  oourt  balow,  and  dlamlFSIng  tiie 
appeal,  which  judgment  was  entered.  BeUtt- 
ors  subsequently  Bled  a  petlUon  in  the  dr- 
oolt court  asking  that  this  Judgment  be  set 
aside,  and  they  be  permitted  to  ai^ear,  and 
prosecute  the  appeal  entered  by  Helen  ID. 
Ooombs;  the  application  reciting  that,  after 
the  allowance  of  the  <'lH<Tn  before  the  oum- 
mlsstonei-8  in  the  probate  court,  Helen  B. 
Coombs,  "after  consulting  with  the  relators, 
entered  the  appeal  in  question."  The  circuit 
Judge  denied  the  application,  and  the  relat- 
ors ask  for  mandamus  to  compel  the  entry 
of  the  order  In  accordance  with  the  prayer 
of  the  petition.  This  prfsenta  the  question 
of  whether  an  heir  not  Joining  in  an  appeal 
from  a  proceeding  In  the  probate  court  be- 
comes a  party  to  such  appeal.  In  suoh  a 
sense  as  that  It  cannot  be  discontinued  or 
dis  ulBsed  without  his  consent.  It  la  not  neo- 
essary  to  determine  whether  he  might  inter- 
rene  and  become  a  party  to  the  record,  aa 
DO  such  effort  was  made  In  this  case;  bat 
the  single  question  is  whether,  by  the  mere 
fact  of  an  appeal  by  a  ooheir,  he  Is  made  a 
party  to  the  recoi'd.  The  statute  provides 
(section  591^  that,  "when  an  executor  or ' 
administrator  declines  to  appeal  from  the 
decision  of  the  commissioners,  any  person  in- 
terested In  the  estate,  as  cr.dltor,  devisee, 
legatee,  or  hdr,  •  •  •  may  appeal  fro  n 
such  decMoD,  In  the  same  manner  that  tlie 
executor  or  admlnlstnitor  might  hare  done, 
and  the  same  proceedings  shall  be  had  in 
the  name  of  the  executor  or  administrator; 
provided,  that  the  person  app  allng  in  such 
case  shall,  before  the  appeal  shall  be  al- 
lowed, glre  a  bond,  to  be  approved  by  the 
Judge  of  probate,  as  well  to  secure  the  estate 
from  damages  and  oosts,  as  to  secure  the  In- 
tervening damages  and  costs  to  the  adverse 
party." 

It  will  be  observed  that  the  party  taking 
the  appeal  Incurs  an  obligation  to  save  the 
estate  harmless,  which  ml>;ht  Inure  to  the 
benefit  of  the  heAr  standing  aloof,  and  re- 
fusing to  Join  In  the  appeal.  It  was  said  In 
King  T.  GrIdley,  09  Midi,  at  page  89.  37  N. 
W.  Bep.  50:  "Where  the  administrator  de- 
cUnes  to  appeal  from  the  decision  of  com- 
mlsslMiers  allowing  a  claim,  and  does  not 
appeal,  the  statute  contenip'ates  and  author- 
izes th<we  whom  it  permits  in  such  ca.se  to 
appeal,  on  giTlng  tte  reqidred  bond,  to  de- 


fend the  proceedings  hi  tiie  drenlt  oonrt  In 
the  name  of  the  administrator,  and  lhat  they 
diall  hare  the  mauagemoit  and  oontnd  of 
the  defense."  The  precise  qufstion  here  In- 
volved has  never  been  passed  upon  by  this 
court  iJD  Kent  v.  Dnnham,  14  Gray,  279, 
an  heir  at  law,  who  had  notice  of  an  appeal 
taken  hy  aaotlier  hdr  at  law  from  tbe  pro- 
bate of  a  will,  and  had  taken  no  sb-ps 
towards  prosecuting  that  appeal,  did  not  In- 
tervfflie  imtil  the  appeal  was  dismissed,  upon 
a  compromise  between  the  heir  and  the  exec- 
utor of  the  will,  asked  leare  to  make  a  new 
appeal,  nnder  the  Massaehu8?tts  statute,  oor- 
respondlng  to  section  0784,  How.  St.  &i  pass- 
ing upon  the  application  the  court  say:  "This 
petitioner  is  not  without  defiiuiL.  She  knew 
hi  July,  1857,  that  her  uncle,  another  heir  at 
law  of  the  testator,  had  apr^i^d  f  om  the 
decree  of  tibe  Judge  of  probite,  and  thit  tb» 
appeal  was  pending  hi  this  court  If  she  did 
not  choose  to  rely  upon  his  iipp^al.  and  thr^ 
result  of  it  she  might,  as  so^:n  as  she  had 
noti(%  of  it  have  petitioned  to  become  a 
party  to  it,  or  to  enter  an  appeal  in  her  own 
behalf.  If  snch  petition  had  tie.n  cran  ed, 
she  might  hare  prosecuted  her  appeal  to  a 
final  result,  olthon^  her  uncle  hod  Ttith- 
drawn  his  own  appeal  But  it  Is  manifest 
that  she  relied  entire^  on  his  mnnage:nent 
of  the  appeal;  for  it  does  not  appe:ir  that 
she  ever  expressed  any  wish  to  him,  or 
made  any  oommunlcation  to  him,  respecting 
the  prosecation  there<tf.  She  must  there- 
fore abide  by  his  disposition  of  the  case,  and 
by  the  affirmance  of  the  decree  appealed 
from  by  him."  So  In  this  case  the  petitioners 
assumed  none  of  the  burden  of  prosecuting 
the  appeal  taken  by  Mrs.  Ooombs,  and 
imder  such  clrL-umstances  she  had.  as  wo 
hold,  complete  control  over  the  proc7edlngB. 
See,  also,  Jackson  v,  Hosmer,  14  Mich.  SSL 
The  writ  will  be  denied,  with  costs. 


HOBTON  V.  HOWABD  «t  bL 
(Snpmne  Court  of  Mldilgan.  ICarch  10^  IflB&V 

EsTATKs— Bale  by  Remaiki>sk-Mbn  —  BrrscT  op 
OH  Lira  BsTATB. 
Where  complainant,  the  owner  of  a  life- 
estate  in  land,  joined  with  the  remainder-men 
in  a  conv^ance  thereof,  taking  a  mortgage 
back  for  a  part  of  the  purchase  price  wnlcb- 
lus  not  been  paid,  a  sobseqnait  conT^ance  and 
assignmeut  by  the  remainder-men  of  their  in- 
terest In  the  land  and  the  debt  secured  does  not 
affect  complainant's  right  to  the  Intwest  In  the 
debt  r^resented  by  her  life  estate. 

Appeal  from  drcult  court  St.  Clair  county^ 
In  chancery;  Arthur  L.  Canfleld,  Judge. 

Supplemental  bill  by  Rebecca  Horton 
against  Henry  Howard  and  others  for  the 
foreclosure  of  a  mortgage.  From  the  de- 
cree entered,  both  parties  an»eaL  Modified 
and  affirmed 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GRANT,  J.: 

One  Nelson  Horton  died  In  1S04.  leaving  ft 


Digitized  by 


Hleh.)    ARMSTBONO  e.  WESTEBN  UAKUFACTUBEBS' KUT.  INS.  GO.  <87 


widow,  the  complainaDt,  and  two  diUdren, 
Carlos  D.  ^rttm  and  Etta  M.  Beard.  In 
1809  CarkM  and  Btta.  in  •ettlement  of  their 
motlier'B  zla^t  oif  dower,  executed  to  her  a  i 
deed  of  a  life  estate  In  certain  lauds,  tndnd-  > 
big  that  here  In  controrerqr.  The  snbae-  ! 
qomt  mortgagee,  deeds,  and  f  oreclomre  ndta 
win  be  found  sofflciently  stated  In  PwA  t. 
Hortou,  45  Mich.  404,  8  N.  W.  Rep.  59,  and  < 
Horton  Howatd.  79  MiCh.  642.  44  N.  W.  ' 
Bep.  1112.  After  the  decMon  fai  79  BfhA.  ; 
and  44  N.  W.  B^.  holding  that  the  decree  I 
of  foredosore  was  Told  on  account  of  the 
ktauAilp  of  the  circuit  Judge  to  the  com  plain- 
nuts  thurein,  viz.  Rebecca  Hwton,  Oailos 
D.  Hortcm,  and  Btta  U.  Beard,  comiAataiant 
filed  a  BDpplemental  bill,  setttng  forth  the 
proceedings  had  ta  the  case  and  the  decision 
of  this  court  therein.  In  which  she  alleged 
that  she  had  never  dlschaiged,  sorrendered, 
or  relinoidshed  the  mortgage  of  October  15. 
1875,  and  had  never  ccmsented  to,  or  known 
of,  the  execution  of  the  mortgage  executed 
Jannarr  10,  1876,  to  take  the  place  of  the 
flcBt  mortgage,  and  to  correct  a  mlsdeBcrlih 
tkm  of  the  lands  therein.  Issue  was  Joined, 
proofs  were  taken,  and  tiie  court  found  that 
defendant  Homrd  had  aeqnlEed.  1^  pur- 
chase  and  otherwise,  the  Interests  of  Obt^ 
loB  D.  Horton  and  Etta  M.  Beard,  together 
with  the  d^ts  secored  In  and  hj  said  mort- 
gage,  and  as  to  them  no  sum  was  due  and 
enforceable  od  said  notes  or  mortgage,  that  i 
complainant  was  entitled  to  one  third  the 
principal  and  Interest  doe  and  aecnred  by 
flidd  mortgage,  and  entered  a  decree  accord- 
logiy.  Both  parties  appealed;  the  com- 
plainant claiming  that  die  is  aitifled  to  the 
Interest  npm  Ihe  mortgage  as  represmtlng 
her  life  estate,  and  the  d^^odants  claiming 
Uiat  ttw  mortgage  had  become  rdA  by  the 
fallnre  of  Oarios  to  pay  ttie  Pool  mortgage, 
or,  if  that  be  not  so,  that  then  complainant 
Is  entitled  to  only  an  midlvlded  one  fourOi 
9t  the  mortgage,  and  that,  ^rtucterer  inter- 
est complainant  bad,  It  was  in  equity  sub- 
ject to  fl,700  wUkih  defendant  Howard  i 
claimed  to  have  paid  Mrs.  Beard  for  her  In- 
terest, and  91.100  which  he  paid  on  the  I 
foreclosure  of  Ihe  PoOl  mortgage,  by  which 
he  secured  Gailos*  interest 

A.  E.  Obadwick,  for  plalntlET.  Stevens  & 
Merrlnni,  (Atkinson,  Vance  &  Wolcott.  of 
counsel,)  for  defendants. 

GRANT,  J.,  (after  stating  the  fitcta.)  Host 
<a  the  Questions  now  Involved  were  deter- 
mined In  the  other  suits  above  referred  to, 
aud,  so  far  as  determined,  are  res  adjudt- 
cata.  In  Pool  v.  Horton,  46  MitA.  404,  8  N. 
W.  R^  68,  It  was  held  that  the  int^ests  of 
complainant  and  her  daughter  were  not  sub- 
ject to  the  Pool  mortgage.  In  Horton  v. 
Howard,  79  Mltdi.  642,  44  N.  W.  Rep.  1112, 
it  was  held  that  the  mortgages  under  which 
^wazd  claimed  title  were  subsequent  and 
subject  to  the  mortgngt>  of  complnlnant  It 
Is  unnecessary  to  state  In  detail  oil  the  pro-  j 


oeedlnga  and  conveyances  by  which  the  de- 
fendant Howard  finally  obtained  all  tine  in- 
terest except  liiat  represented  by  the  com- 
plainant Her  title  and  rights,  whatever 
they  were,  were  upon  record,  and  were 
therefore  notice  to  all  subsequent  purchas- 
era  By  the  deed  of  complainant  and  her 
children  to  the  Hlbbards.  she  conveyed  her 
life  estate,  wUch  was  all  die  had  to  convey, 
and  they  conveyed  a  reversloDaxy  Interest, 
which  was  all  they  had  to  convey.  As  each 
ccmveyed  Ids  or  her  s^mxate  Interest,  the 
mortgage  given  bac^  must  be  construed  to 
secure  to  each  his  or  her  iiart  of  the  pur- 
chase price  unpaid.  Tb^r  interests  were  as 
deai^  diatlngiildiable  as  thou^  each  had 
takoi  a  separate  mortgage.  Complainants 
life  Interest  ml^t  then  hav<.  been  deter 
mined  according  to  her  expectancy  of  life, 
and  this  amount  inserted  In  the  mor^ge. 
But  the  parties  duse  a  oourse  wtaldi  might 
be  fitvorable  or  un&vomlfle,  accorffing  to 
the  flme  die  contbined  to  Hvb.  Hie  effect  of 
tbe  mortgage  was  to  declare  that  die  diould 
have  the  use  of  the  money  during  her  hfe, 
and  that  her  ddldren  dionld  receive  the  prln- 
c^al  at  her  death.  He  who  bou^t  the  In- 
terests of  Carlos  and  Btta  In  this  mortgage 
took  them  subject  to  this  condition.  De- 
fendant Howard  purcSiased  them,  and,  If 
he  were  now  allowed  to  otBset  the  amounte 
paid  for  thdr  Interests  against  complain- 
ant's Ute  eetete.  it  would  leave  her  practi- 
cal^ nothing.  By  ttds  purdutse  he  became 
entitled  to  no  other  or  greater  rij^t,  legal  or 
equitable,  than  they  possessed,  and  that  sole 
right  was  to  receive  tiie  principal  after  the 
termlnati(m  of  the  Ufe  estate.  She  has  Uved 
far  beyond  the  expectancy  of  life,  being  now 
83  years  old.  But  this  does  not  change  the 
dtuatlon  or  limits  of  the  parties.  She  has  In 
fact  been  paid  nothing.  She  is  therefore  en- 
titled to  recover  in  this  suit  the  Interest  upon 
the  notes  and  mortgage  from  the  time  of 
their  execution  to  the  entry  of  the  decree. 
She  Is  also  entitied  to  receive  tJUs  annually 
until  tiie  mortgage  is  dlsduurged  or  untn  her 
death.  DtiTendant  may,  however,  at  his  <^ 
tion,  have  the  amount  from  the  date  of  the 
settiemoit  of  the  decree,  determined  accord- 
ing to  the  UfO  tables,  and  have  the  mort- 
gajre  discharged  upon  payment  of  that 
amount,  together  with  the  Interest  now  due. 

The  decree  must  be  modified,  and  decree 
entwed  In  this  court  in  accordance  with  this 
o^dulon.  Complainant  will  recover  costs  at 
both  courts.  The  other  Justices  concurred. 


ARMSTRONG  et  al.  v.  WBSTBRN  MAN- 
UFACTURERS' MUT.  IXa  CO. 
(Suprama  Goort  of  Michigan.  March  10, 1896.) 

Issf KA^^:^:— StanuaKU  f'tui  i—AiTioy  os. 

Though  How.  St.  §  4349,  declares  void 
all  ituurance  policies  contaliiiog  other  or  dif- 
ferent terms  than  those  expressed  in  the  Mich- 
t^Q  standard  policy.  It  is  do  defense  to  an  ac- 
tion on  a  DOlicy  by  an  Insured  tliat  it  ooutaini 
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a  dMM  not  omtraitplated  by  the  act,  aa  Um 
purpose  of  the  act  U  the  protection  of  poller 
holaera. 

Error  to  circuit  court,  Kent  ooniit7;  Wil- 
liam a.  Orove,  Judge. 

Action  on  aa  insurance  policy  by  Thomoa 
M.  Armstrong  and  others  angftlnst  the  We>^ 
em  Manufitcturers*  Mutual  buorance  Oom- 
pany.  Defendant  hod  Judgment*  and  plaln- 
tUSs  bring  error.  Rereraed. 

The  other  facte  taOj  appear  tn  tlw  fol- 
lowing atatement  by  OBANT,  X: 

TbiB  la  an  action  to  reoorer  for  loaa  by 
flre  upon  a  p<dtey  of  Insurance  tasned  by 
the  defendant  to  the  plalndSa.  The  learned 
circuit  Judge  excluded  the  i>olicy,  and  di- 
rected a  verdict  for  tba  defendant,  up<m  the 
ground  that  the  policy  waa  void  under  the 
law  of  this  state  In  regard  to  Insurance  com- 
panlea,  because  It  contained  a  fdanse  not 
provided  for  by  the  Miptitgwn  standard  p<d- 
k^.  Section  6  of  ttie  Insurance  act  problUts 
the  Issue  of  any  policy  containing  any  other 
or  dlfCerent  terms  than  those  expressed  in 
the  M<^**'g*"  standard  pt^ssy.  It  then  de- 
clares: "BTwy  ptfllcy  or  contract  made  or  • 
laaoed  contrary  to  the  proTltdons  of  this  act 
■haH  be  void."  Certain  exceptions  are  pro- 
vided for  in  the  statute,  which  do  not  affect 
thlscase.  How.St|4S40.  At  the  top,  npon 
the  batft  ot  the  pollcyr  wh»e  the  usual 
Indorsements  are  made,  are  printed  in  large 
type  the  worda,  "lUcblgaa  Standard  P<a- 
Icy."  The  policy  contained  119  lines,  the 
first  112  of  whl<jh  were  tn  exact  amfinmlty 
with  the  pcdlfT  provided  Igr  the  atatut& 
Then  follows  the  clause  wlilch  la  not  pro- 
vided for  In  the  statute. 

O.  J.  Pallthorp  and  B.  T.  Halstead,  fTag- 
gart,  Wolcott  3t  Oanscm,  of  couns^)  for  ap- 
pellants. Marie  Morris,  (Myron  H.  Beach, 
of  conns^)  for  appdlee. 

GRANT,  J.,  (after  stating  the  facts.)  We 
think  the  court  was  In  error.  In  construing 
this  statute  we  must  condder  the  purpose 
which  ttxo  legislature  had  In  view.  It  was 
not  to  subserve  any  public  policy.  Con- 
tracts of  insurance,  so  far  as  the  public  are 
concerned,  stand  upon  no  different  basis 
than  other  contracts.  The  object  was  to 
protect  policy  holders,  and  provide  a  policy 
fair  to  the  Insured  and  the  Insurer,  and  av<M 
litigation.  It  was  undoubtedly  well  known 
to  the  legislature  that  policy  holders  do  not 
usually  examine  and  scrutinize  th^  poll- 
.des  with  the  same  care  that  they  do  other 
contracts  which  they  make,  Involving  their 
ordinary  business  transactions.  The  statute 
Imposes  a  penalty  upon  an  Insurance  com- 
pany for  Issuing  such  a  policy,  but  Imposes 
none  upon  the  Insured.  In  using  the  word 
"void"  the  legislature  certainly  did  not  eon- 
template  that  an  Insurance  company  might 
Insert  a  clause  not  provided  for  In  the  stand- 
ard policy,  receive  premiums  year  after  year 
upon  it,  and,  when  loss  occura.  soy  to  the 
Insured,  "Your  policy  Is  void,  because  we 


Inserted  a  clause  In  It  eontniy  to  the  law 
of  Michigan."  Such  a  reaolt  would  be  a 
reproach  upon  the  legislature  mmA  the  law. 
The  law,  so  construed.  Instead  of  operatliig 
to  protect  the  Insured,  would  afford  the 
sorest  means  to  oppress  and  defraud  them, 
and  thus  defeat  the  vexy  object  the  legis- 
lature had  in  view.  lUs  statute  comes 
clearly  within  that  dass  of  cases  which 
holds  the  word  '*vold"  to  mean  "voidable.*' 
We  think  It  comes  within  the  principle  laid 
down  tn  Beecfaer  v.  MUl  Co..  46  Mich.  108, 
7  N.  W.  Rep.  aMt,  and  anttuuitlea  then 
cited.  Under  this  view  of  the  case  it  be- 
comes  unnecessary  to  discuss  the  Qoestton 
of  flstoppeL  Judgment  reversed,  and  new 
trial  ordered.  The  ottatt-  Justices  concarred. 


COLB  V.  LAKE  SH0RS9  A  M.  8.  RY.  CO. 
(Sapreme  Court  of  Hldiigan.  Mai^  10,  1888.) 

NboLIOBMOS  — EVIDBROS  AS  TO    PsBHAMKSCT  OW 
IlMURIBS— TSSTIMOHT  OM  PHTSIOURS— AUBVCS 

ov  Fartt  At  TaiAL— Cbbmsiutt  ov  Wirnss 

— CBimyAL  CoNvicrroH. 

1.  Where,  In  an  action  for  persooiii  Inju- 
ries, plaintiff^  physiclaa  has  tesUfled  fnl^  in 
TMua  to  her  oondltlni,  and  a  dlseasfe  from 
wfiicfa  she  was  anffeclng,  and  which  it  was 
daimed  resulted  from  the  injuries,  It  in  prop**r 
to  a.Bk,  as  bearing  on  the  permmeu'iy  of  the 
disease^  what  inroportloa  of  persons  in  plaintifTn 
oondltion  recovered. 

2l  The  tefltlmooy  of  a  idiysldan,  who  had 
known  plaintiff  for  some  years,  that,  in  his 
opinluD,  she  was  "shamming  before  the  jurr," 
was  properly  excluded,  aa  the  physician  was  do 
better  qualified  than  the  jurors  to  give  luch  an 
cvtnion. 

8.  The  fact  that  plaintllT  wai  absent  at  a 

fbi-mer  trial  was  a  circumstan(«  to  be  consid- 
ered against  her  by  the  jary,  since.  If  physic- 
ally and  mentally  able,  it  was  her  duty  to  tie 
present  and  testify. 

4.  An  iniitrnction  that,  If  a  party  has  testi- 
fied falsely  as  to  any  immaterial  fa^  the  Jurr 
hiivp  thu  ri^'ht  to  entirely  disregard  her  testi- 
iiiorty,  and  t)]at  it  may  be  their  duty  to  disre- 
gnrd  It,  tmleSH  supported  by  other  testimony,  is 
correct;  the  dnty  to  diuregard  Lot  heiug  imper- 
ative. 

6.  It  is  proper,  for  the  ptirpoBe  of  discred- 
iting a  wltnens  In  a  dvil  aztloD,  to  show  a 
former  oonvirtlon  for  crime  bat  not  to  crosa- 
oxauine  the  witness  as  to  her  tCHtlDMHiy  on  the 
criminal  trial,  and  then  impeach  to  showing 
that  her  statements  at  different  times  have 
been  contradictory. 

Brror  to  circuit  court,  Washtenaw  county; 
Bdward  D.  Klnne,  Judge. 

Action  by  Sarah  A.  Cole  against  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany to  recover  damages  for  i>ersonal  In- 
juries. Judgment  for  plaintiff.  Defendant 
brings  errw.  Affirmed. 

G.  E.  Weaver,  (George  0.  Greene  and  O. 
O.  Getsen-Danner,  of  counaelj  for  appellant. 
A.  J.  Sawyer,  qL  J.  r«diman,  of  counsel,} 
for  mtpellee. 

GRANT.  J.  The  liability  of  the  defendant 
in  this  case  has  been  determined  by  former 
adjudications  of  tills  court  Cross  v.  Rail- 
way Co..  89  Mich.  303,  87  N.  W.  Rep.  981; 
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Cole  T.  Railway  Oo.,  81  Mich.  166,  45  N.  W. 
Rep.  OSa  A  full  statement  of  the  taeta  in- 
Tolved  will  there  be  found  rendering  any  fur- 
ther statement  here  unnecessary.  The  only 
errors  assigned  r^te  to  the  admission  of 
testimony  and  the  charge  of  the  court 
Several  of  these  were  disposed  of  In  the 
former  opinion,  and  need  not  now  be  men- 
Uoned. 

1.  Plaintiff's  physician  had  testified  folly 
In  regard  to  her  condition,  the  disease  from 
which  she  suffered,  and  its  probable  cause. 
He  was  then  asked  to  state  from  his  ex- 
perience, practice,  and  ohsprvation  what  per- 
centage of  persons  In  her  condition  recov- 
ered their  benlth.  The  question  had  a  di- 
rect bearing  upon  the  permanency  of  the  dis- 
ease claimed  to  have  resulted  from  her  In- 
Jniy.  and  wa«  competent 

2.  Defendant  Introduced  a  record  In  the 
United  States  court  of  the  arrest  and  con- 
Tlction  of  plaintiff  for  a  TlolaUon  of  the 
pension  law,  she  being  then  a  i»ensloner. 
This  evidence  was  admissible  to  affect  her 
credibOi^  as  a  witness.  She  offered  no  tes- 
tlmony  explanatory  of  the  crime.  Defend- 
ant Ouai  offered  to  show  what  she  testified 
to  in  regard  to  that  charge  on  the  examina- 
tion before  the  United  States  commissioner 
The  testimony  was  properly  excluded.  It 
has  even  been  held  that  It  is  not  compe- 
tent the  party  coiling  the  witness  whose 
credit  has  been  Impeached  by  the  record  of 
conviction  to  give  evidence  explanatory  of 
the  Gonvlctlwk,  and  In  favor  of  the  inno- 
cence of  the  witness.  Oardner  v.  Bartholo- 
mew, 40  Barb.  S25.  Nether  did  this  testl- 
mony  have  any  tendency  to  prove  a  conspir- 
acy between  plaintiff  and  Mr.  Oross  to  de- 
fraud flie  defendant  It  follows  that  It  was 
not  competent  to  cross-examine  plaintiff  In 
retard  to  this  crime,  and  then  to  impeach 
her  credit  by  showing  that  she  had  made 
statements  contradictory  to  those  made  on 
such  cross-examination. 

a,  Defendant  offered  testimony  of  a  phy- 
sician, who  had  known  plaintiff  for  some 
years,  that  in  his  opinion,  she  was  "sham- 
ming before  the  Jury."  This  was  properly 
exdnded.  A  physician  Is  no  better  qualified 
to  live  an  ophilon  upon  that  subject  than  are 
jurors,  who  observe  Uie  actions  and  appear- 
ance ot  tiie  witness  iqjKm  the  stand  and  in 
the  court  room. 

4.  The  circumstances  under  which  plaintiff 
was  absent  at  the  first  trial  are  fully  stated 
In  the  former  opinion.  The  learned  circuit 
Judge  very  fully  and  fairly  Instructed  the 
jury  that  her  absence  was  a  circumstance 
to  be  considered,  and,  if  not  explained,  must 
be  taken  as  a  circumstance  against  her,  and 
as  indicating  that  her  evidence  would  have 
tended  to  weaken  her  case;  that  It  was  her 
dn^  to  be  present  and  give  testimony  In 
her  own  behalf.  If  pliyslcally  and  mentally 
able  to  do  so,  and  that.  If  she  were  absent 
when  able  to  be  present,  the  Jury  might  con- 
sider tlut  as  evidence  tending  to  Impeach 


tlie  good  falHi  of  her  dalm.  Tills  cha^  was 
clear  and  explicit,  and  the  court  very  prop- 
erly refused  the  request  of  fbe  defendant 
upon  this  subject 

5.  The  court  Instructed  the  jury  that,  if 
they  found  that  Mrs.  Oole  had  testified  false- 
ly as  to  any  material  fact  in  the  case,  then 
they  had  the  rl^t  to  entirely  disregard  her 
testimony,  and  that  tt  ndi^t  be  their  duty 
to  so  disregard  It  as  to  material  facts,  unless 
It  appeared  from  other  testimony  that  her 
testimony  was  true.  Defendant's  ^  counsel 
claims  the  rule  to  be  that  in  such  case  the 
jury  must  disregard  the  testimony,  unless  It 
Is  supported  by  other  evidence.  The  in- 
struction given  was  correct  We  find  no 
error  in  the  record,  and  the  judgmuj*.t  Is 
affirmed.  The  other  justices  concurred. 


FHlOFLa  V.  MBTZaSR  et  sL 
(Supreme  Ooort  «f  MlcUgmn.  MsMb  10, 1888.) 

Sals  of  Bpirituodb  Liquors—  Liabiutt  or  Bv • 

PLOTS. 

Under  a  criminal  prosecution  for  vlolat- 
ing  Fab.  Acts  1887,  No.  S13,  §  7.  (3  How. 
Add.  St.  i  22S3d,)  which  prorideB  that  it  Hhall 
be  unlawfal  for  any  person  to  engage  in  the 
bualneM  of  sdllng  spiritooas  Uqnon  without 
the  payment  of  a  tax,  a  conTictioa  osn  be  had 
fbr  selling  two  glasses  of  whisky,  even  though 
defendant  was  the  servant  of  one  who  had 
paid  the  tax  for  tlie  sale  of  malt  ligaors,  as  by 
section  2  <fi  How.  Ann.  St  S  2283c5)  all  pei^ 
sons  who  sell  any  spurituous  liQuore  by  the 
drink  are  retail  d^ers. 

Bxceptions  from  recorder's  court  of  De- 
troit; F.  H.  Chambers,  Judge. 

Information  against  Albert  Metzger  for 
engaging  in  the  business  of  selling  and  keep- 
ing for  sale  spirituous  liquors  without  the 
payment  of  a  tax.  After  conviction  and  be- 
fore sent«ice,  defendant  brings  exceptions. 
Conviction  affirmed. 

A.  A.  mils,  Atty.  Ocn..  and  &  W.  Bnr- 
ron^is,  Pros.  Atty.,  for  the  People.  Qeorge 
F.  Robison.  for  defendant 

LONG,  J.  By  the  Infonnatlim  the  re- 
spondent, together  wltii  Heslan,  was  charged 
with  having  been  engaged  In  the  business 
of  selling  and  keeping  for  sale  sirirituous 
liquors  without  having  paid  the  tax  required 
by  law.  The  Infbrmatlan  also  contains  the 
other  necessary  averments.  On  the  trial  It 
appeared  that  Heslan  had  paid  a  tax  upon 
the  basin  ess  of  selling  molt  liquors  to  the 
amount  of  ^300,  but  that  the  additional  tax 
of  f 200  for  engaging  in  the  buslnesB  of  sell- 
ing spirituous  liquors  had  not  been  paid. 
Two  soles  made  by  respondent  of  spirituous 
Uqnors  was  shown;  but  Heslan  was  not  pres- 
ent at  the  time,  and  knew  nothing  of  the 
sales  having  been  made  1^  htm.  The  court 
directed  an  acquittal  of  Heslan.  Respond- 
ent's counsel  then  requested  the  court  to 
direct  the  jury  that  if  they  found  that  re- 
spondent had  no  interest  In  the  saloon  busi- 
ness, and  was  merely  an  employe  working* 
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for  weekly  wdgea,  be  was  not  carrylns  on 
the  bnslnesfl  at  aelUng  spliltaons  liqnora  na 
charged,  and  must  be  acquitted.  This  was 
refused  Respondent  was  convicted,  and 
the  case  comes  np  aa  exceptions  before 
sentence.  The  request  was  properly  reCosed. 
The  statute  proTldes:  "Retail  dealers  odf 
■plrltnous  or  Intoxicating  Uqnorsand  brewed 
malt  and  fmnented  liquors  shall  be  held 
and  deemed  to  Include  all  persons  who  sell 
any  of  such  liquors  the  drink,"  etc.  8 
How.  St  I  22S8e5.  It  Is  further  prorlded: 
**If  any  peraon  or  posons  shall  engaipe  or 
be  engaged  in  any  business  requiring  the 
paym^t  ct  a  tax,  under  section  <me  of  ttda 
act,  without  having  paid  in  fall  the  tax 
required  by  this  act,  *  *  •  shall  be  deenH 
ed  gnll^  of  a  ndsdemeanor,"  etc  Id.  | 
2£83d.  The  respondent  on  that  day  was 
engaged  In  an  unlawful  business  whm  he 
sold  spirituous  liquors.  He  was  the  bar- 
tender for  Beslan,  and  cotdd  lawfully  sell 
malt  Ugnofs;  but  during  the  absence  of  Hes- 
lan  he  mgaged  la  selling  spirituous  liquors, 
contrary  to  law,  no  tax  having  been  paid 
on  tiiat  butnesK.  He  was  duuged  as  a 
principal  wttib  Heslan,  but  It  was  diown 
that  Heslan  knew  nothing  sncb  sales, 
bad  not  directed  them,  and  the  court  properly 
directed  a  Terdlct  In  his  behalf,  under  the 
ruling  of  tills  court  hi  People  Hughes,  8B 
Hlch.  180,  4S  N.  W.  Bep.  946.  It  Is  con- 
tended by  reeptuidenf  8  counsel,  tLowerer, 
that  under  the  last  case  respondent  ahonld 
fasTe  beoi  acquitted,  aa  It  was  held  that  sec- 
tion 24  of  the  act  appUed  to  drll,  and  not 
criminal,  actions.  What  was  said  of  section 
24  has  no  bearing  In  thte  case.  Tixe  respond- 
ent stands  (diaiiged  under  section  7,  and  It 
was  for  a  violation  ot  the  prorlrions  of  that 
section  he  was  convicted.  The  ooavieUfm 
must  be  afllrmed.  and  the  court  below  dt 
rected  to  proceed  to  Judgmott  upon  the  rer^ 
diet  Hie  otiier  justices  concurred. 


BOSSNFJBLD  v.  FOBTIBB. 
iSovrame  Oonrt  of  Mlidilsan.  ICarch  188a) 
On  rehearing. 

For  Conner  report,  see  6S  N.  W.  B^. 
080. 

MONTGOHBRT,  J.  A  rehearing  has  been 
ordered  in  this  case,  and  a  reargumoat  had. 
The  only  Item  which  It  is  found  1^  our 
former  opinion  the  idalntlfl  hod  offered  sn^■ 
fldeut  proof  of  to  Justify  submitting  tiie 
case  to  the  Jury  was  a  charge  of  com  mis' 
idiHis  imd  overprice  on  17  bales  of  tobacco 
s(dd  to  Bo^Jamln  Labs  at  aome  date  attst 
October  3,  1889.  The  opinion  was  written 
with  the  understanding  that  this  was  a  part 
of  the  27  bales  described  In  the  Item  of 
plaintiff's  bill  of  particulars  undw  date  of 
July  25,  1890.  A  re-examlnation  of  tiie  oue 
has  aatlsfled  us  that  we  were  mistaken  in 
this,  and  that  this  Item  was  not  the  cme,  nor 


was  it  Included  In  tiie  27-l)als  Item,  and  was 
not  induded  in  the  pbdnttrTs  btn  of  partic- 
ulars. This  eondnrixn  necessarily  leads  to  a 
different  result  Tlie  Judgment  of  the  court 
below  will  stand  affirmed,  with  costs. 

HOOKER,  O.  J.,  took  no  part  tn  tte  d»- 
cishm.  Tlie  otiier  Justices  concurred. 


AITDITOB  OENBBAL  v.  UAIEB. 
(Supreme  Ooort  of  Michigan.  UmrA  10,  ISOa) 

UDNtCIFAL  IhF    '  'KXSNn— BPBOIAL  AS9ES8m)TB 
—  BaVOEOS^ENT  — BiCTUBH  OT  DsUNqDSIIT 

1.  Fub.  Acts  18S9,  No.  186.  known  as  the 
"General  Tax  Law,"  provides  (section  96)  that 
the  act  shall  be  anphcaUe  to  all  dUea,  where 
not  inconsiatent  with  their  respective  diarters. 
Saginaw  City  C^iartflr.  tit  8,  {  2S,.  lurovldes 
that  special  taxes  shall  become  a  Hen  on  the 
premiaes,  as  other  city  taxes;  payment  thereof 
slkall  be  enforced  in  the  aame  manner  aa  an- 
naal  taxes,  and  for  nonpaym^t  thereof  the 
premises  sliall  be  sold  in  the  same  manner  aa 
for  the  nonpayment  of  other  city  taxes.  HtU, 
that  both  the  chartar  and  the  general  tax  law 
contemplate  and  provide  for  the  ooUectiou  <^ 
taxes,  special  as  well  as  general,  by  suit  in  the 
drcait  court,  at  the  instance  of  the  state. 

2.  Saginaw  City  Charter,  tit.  6,  |  10,  re- 
qnirjng  tbat  the  proviMoas  of  the  law  resfiect- 
ing  the  return  and  sale  of  pn^ttty  for  the  non- 
payment of  taxes  for  state,  cotmty,  and  town- 
ship purposes  shall  apply  to  the  retom  and  tale 
of  properly  for  tlie  nonp»ment  of  dty  taxes, 
aathomes  the  return  of  lands  deliiuiuent  for 
nonpayment  of  all  dty  taxes. 

3.  The  presnmption  is  In  favor  of  the  va- 
lidity of  a  apedal  tax,  and  the  Durden  Is  on  the 
owner  to  show  the  contrarv. 

4.  Sannaw  Oity  Charter,  tit  6,  |  7.  au- 
thorizes the  common  oonncQ,  after  tne  comple- 
tion of  the  Improvement  to  Issne  a  resolatlon 
reciting  the  improremeDt,  the  cost,  the  appor- 
tionment thereof  among  the  parties  interested, 
and  the  amoant  to  he  assessed  on  the  lands 
benefited. 

5.  Where  It  apitears  from  the  record  that 
the  lands  alone  were  assessed  for  the  braeflts 
reoaved,  and  that  no  personal  assesamenta 
were  made,  the  fiict  that  some  of  those  whose 
names  appear  on  the  roll  as  owners  were  sot  in 
fact  owners  is  immaterial. 

6.  Where,  in  an  action  to  collect  a  spedal 
dty  asseasment,  it  appeared  that  defendant's 
lands  consisted  of  two  cimtlgnons  lots,  which 
should  have  been  aHsessed  separately,  but  were 
not  and  no  obiection  thereto  was  made  In 
hifl  answer,  defendant  is  precluded  from  raising 
the  point  on  appeal. 

Appeal  from  circuit  court  Snglnaw 
cotmty,  in  diancery;  John  A.  Edget  Judge. 

Bill  by  the  auditor  general  agnlnat  Wil- 
liam Maler  to  enforce  the  collection  of  a 
special  dty  assessment  There  was  a  de- 
cree In  favor  of  the  state,  and  defendant 
apx»eals.  Affirmed. 

J.  M.  Harris,  (O.  W.  Davis,  of  couns^) 
for  appelant  Charlee  S.  Smltb,  for  ^pp^ea, 

OBAMT,  J.  TbiB  proceedings  1&  tbls  oese 
are  the  same  as  ttMse  vrtiloh  were  tnT^dved 
In  Davles  v.  Glty  of  Sagtaiaw,  87  Mich. 
439,  48  N.  W.  Bep.  667.  The  prooeedlngB 
and  the  tax  were  there  belA  valid,  and  none 
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AUDITOB  QBN2BAL  9.  SUITH. 


ct  the  ipuaOam  tiun  detenoliMl  needtattra 
be  referred  to. 

1.  It  la  flnt  laalsted  tbat  the  oonrt  below 
hod  DO  JnriadloUoD  mer  llw  flue  beoaoae 
this  was  a  q  Ksetal  cHar  — cMinait,  and  Act 
No.  19S,  Pob  Acts  1888^  raider  vhlob.  tbe 
UU  Is  ffled,  does  not  ontfer  npon,  ttie  oourt 
the  power,  at  tbe  InsCaiuie  <tf  the  state,  to 
adjudicate  apoo.  tbe  Yalidltr  of  sach  specAal 
nsseaamentfc  and  to  decree  a  sale  of  lands 
deUnquent  tor  ikonpajment  thereof.  Beo- 
tioB  20,  tit  6,  of  the  charts,  provides  that 
such  taxes  ttoaJl  become  a  lien  upon  the 
premlseB,  the  same  as  otter  dty  taxes;  1ta.t 
psjrment  therectf  shall  be  enforced  and  eol- 
lected  In  the  same  manner  as  the  amnal 
taxes  of  said  city;  that  tor  nonpajment 
tfaeteoC  the  jweudsea  aball  be  sold  In  the 
same  mannnr  as  for  the  Bonpayment  of 
other  taxes  lerled  in  the  dtjr;  Siaa  tMak, 
when  so  ooUected,  they  shall  be  placed  to 
the  credit  of  tite  streM  Improrement  bond 
and  interest  fond,  etc  A  simUax  proviiAon 
wUl  be  fbund  to  most  dty  charters,  and 
under  its  amthorlty  these  taxes  have  been 
collected,  and  Included  in  the  proceed* 
InsB  taken  by  the  auditor  seneral  for  the 
■ale  of  lands  dtiOngiiettt  for  taxes.  It  to 
quite  cemmon  for  acts  of  tbe  le^hitare  to 
provide  methods  by  which  certain  provt 
do»  am  to  be  carried  out  hf  a  refvenee 
to  other  seta.  It  Is  proriited  In  the  trato- 
lallway  act  that  prooeedinjpi  to 

Isnda  dial  be  tbe  same  as  ttuss  provided  ta 
the  ptank-oad  act  How.  St  |  850i.  Bo* 
also,  la  the  plank>voad  aet,  it  to  prorlded 
that  any  one  <*iimiiig  damages  may  have 
them  appraised  in  toe  same  maniwr  as  to 
prescribed  by  law  tor  the  appraisal  of  dam- 
atseB  on  the  altoinff  and  laying  oat  of  pobUo 
highways.  Id.  1  8680.  But  aet  105  Is,  to  ex- 
picss  tenasrsaade  appUcaUa  to  aU  cities  and 
vtUages,  where  not  Ineoostotent  with  their 
respective  charters.  Section  9&  Thtoeectlai 
also  imrrtdes  that  no  city  or  village  Aall  be 
mtlfled  to  payment  of,  or  credit  foi;  the  de- 
Unquflut  taxsa  «r  assessmenta  at  aqr  oUy 
or  vHlagsv  whlsh  an  BBtotusd  with  other 
tsxes^  vntB  the  moaer  has  been  reeeiTed. 
BoUi  the  chartor  and  the  coMtal  tax  tow 
oontomplate  and  provide  for  ttito  method  oC 
proeedua  to  coUecttac  taxes,  vpedal  aa 
w^  as  gMsraL  We  see  no  objeotton  to  ito 
vaUdlty. 

2.  Ihe  Jnriaflietton  of  the  ooart  to  next 
contested  npon  the  groand  tbat  the  charter 
coataias  bo  iwro virion  tor  the  return  of 
spedal  assessments  levied  to  pay  street  im- 
provenMBt  bonds,  or  for  the  sole  of  lands  to 
entorea  the  Hen  therefor.  Section  10,  tit 
5,  provideB  'tlm  providms  of  law  reject* 
ing  the  return  and  sale  of  property  for  the 
nonpaymeat  of  taxes  for  state,  eomity,  and 
tarwnship  purposes  AsU  ai^Iy  to  ths  return 
and  sale  of  property  for  the  nonpayment  of 
sadk  dtx  taxes,  except  where  herein  other- 
wise provided."  Ibto  ipmisloo  not  onlyaur 
tlioitoee  the  retom  of  tonds  deUniiuent  tot 
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noBiiaymait  cf  all  dLty  taxes,  among^wldch 
are  included  taxes  for  dty  improTements, 
hot  it  expready  polnto  to  the  method  adi^t- 
ed  to  tbe  genersl  law. 

a.  Tbe  presnmption  to  to  tavor  of  iba  tsf 
Udlty-  of  tbe  fax,  and  the  biuden  to  cast 
upon  the  owner  of  the  land  to  Show  its  ille- 
gtiUt7.  Section  66,  Act  105,  (Pub.  Acta 
1888.) 

4.  After  the  eompletltm  of  the  Improvo- 
ment  the  common  oonnctt  passed  a  resolu- 
tion redltog  the  improvement,  the  amonnt 
of  its  total  cost,  tbe  apportionment  of  the 
cost  among  the  parties  interested,  and  the 
amonnt  to  be  assessed  npon  the  lands  bene- 
fited. This  action  was  to  ftdl  compliance 
wito  aeotlon  7,  IfiL     of  tbe  cbartw. 

5.  It  appears  Ibat  scnue  of  those  whose 
names  appear  upon  tbe  roll  as  owners  of 
some  of  the  paroeta  assessed  were  not  to 
tset  the  owners.  It  to  theroftwe  insisted 
that  certain  Indlvldnato  were  assessed  tor 
ben^tt%  and  that  It  to  Impossible  to  asoer- 
tato  from  the  record  what  portkms  were  sa- 
sessed  npon  the  lands,  and  what  upon  in- 
dividuals. If  it  were  trae  that  todlvlduato 
other  than  owners  of  tbe  land  were  aaseaa 
ed  for  beneflta,  defendanf  s  eounsel  would 
be  oorrect  In  Us  omtiloritm.  Bat  it  aKtears 
oonaliielvely  from  the  record  that  the  lands 
alone  w«e  aanssed  for  tbe  beneflto  re- 
orived,  and  that  no  pemnial  asseBsmento 
were  made,  or  totended  ta  be  made. 

(H  Oomplatot  to  made  that  the  defodaat's 
lands,  wMflh  ooealsted  of  two  oondgnous 
lots,  should  have  been  separately  assessed. 
These  lots  were  vacant  but,  if  they  should 
have  been  aassssed  aquurately,  Ibe  defimd* 
nat  made  no  objeettoo  ot  tbte  diaracter 
in  Us  answer.  The  law  preeindee  him  from 
maktog  it  now.  Section  66,  Pub.  Acts  188a 
Decree  affirmed,  with  oosta.  The  other 
Justices  oononrred. 


AUDITOR  OHNBTRAL  v.  SMITH. 
(Snpreme  Oourt  of  Kllchlgan.   March  10.  1883.) 

RbSEABINQ — CONSTRDCTIO:^  Of  StIFCLATION. 

Id  a  proceeding  hy  the  state  to  collect 
A  Street  assessment  the  solicitors  of  the  re- 
q^tive  parties  stipiilsted  that  tbe  suit  shoidd 
be  governed  by  the  final  deddtm  of  a  siniilaz 
suit  then  pending  to  court,  and  that  the  time 
for  movhtg  for  a  rdiearing  In  the  prcnent  ao* 
tiou  be  extended  to  10  da^  altw  tne  filing  of 
the  Qoal  dedsioo  in  tbe  other  suit  After  said 
decision  Iiad  tieen  filed,  the  state  moved  for  a 
rdiearing.  Defendant  objected  because  tlie  de* 
cree  entered  under  the  stlpalatioD  provided  tiiat 
if  the  BBBessment  was  sustained  the  state 
should  have  the  right  hereafter  to  enforce  the 
collection  of  the  tax,  and  because  the  statute 
provided  that  where  no  decree  was  rendered 
against  any  lands  descritied  in  the  petition,  a 
new  petition  should  be  filed.  Held,  that  the 
atlpulatloiL  must  prevail,  stooe  ita  sole  object 
was  to  enter  a  decree  in  accordance  with  the 
decree  rraidned  In  the  case  refteied  to  In  the 
BtlpatotioD. 

Appeal  ftom  dradt  conrt,  Sagbiaw  oounly, 
to  chancery;  John  A.  Bdget,  Judg& 
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Bill  by  the  auditor  general  against  Louisa 
H.  Smith  to  enforce  the  collection  of  a  street 
assevmeat  There  waa  a  decree  In  favor  of 
petitioner,  and  defendant  appeals.  Affirmed. 

J.  M.  Harris,  (O.  W.  Davis,  of  counsel,)  tor 
appellant  Charles  S.  Smith,  for  appellee. 

GRANT,  J.  This  case  luTolves  the  same 
special  assessment  as  did  the  case  of  Au- 
ditor General  v.  Maler.  54  N.  W.  Rep.  640, 
which  was  heard  at  the  same  time,  and  is 
ruled  by  that  case  in  all  respects,  except  one. 
After  the  dedslon  of  the  circuit  court  in 
Davles  T.  aty  of  Saginaw,  87  Mich.  439. 
40  N.  W.  Rep.  667.  which  held  the  pro- 
ceeding void,  a  stipulation  was  entered  Into 
by  the  solldtors  of  the  respectlTe  parties  in 
this  case,  which  was  then  pending  In  the 
same  court.  The  stipulation  recited  the  de- 
cree rendered  in  that  case,  that  the  same 
questions  were  inrolred  In  this,  that  a  de- 
cision in  that  case  would  practically  settle 
the  questions  In  this,  and  It  was  there- 
upon agreed  that  the  time  for  moving  for  a 
rehearing,  or  for  taking  and  perfecting  an 
appeal  to  the  supreme  court,  be  extended  un- 
til 10  days  after  the  supreme  couil  should  flle 
an  opinion  in  tliat  case,  and  that  in  the  mean- 
time no  further  steps  towards  such  an  appeal 
or  hearing  need  be  taken  to  preserve  the 
rights  of  either  party.  After  the  decision  in 
this  court  reversing  the  decree  in  Davles  v. 
City  of  Saginaw,  and  holding  the  pro- 
ceedings valid,  the  petitioner  moved  for  a 
rehearing,  in  accordance  with  the  stipula- 
tion. To  this  the  defendant's  solicitor  ob- 
jected, because  the  decree  which  was  en- 
tered under  the  stipulation  provided  that  it 
should  be  "without  prejudice,  to  the  right  of 
the  state  to  hereafter  enforce  payment  there: 
of  by  the  sale  of  said  lands.  In  the  evoit  the 
assessment  shall  be  sustained  by  the  final 
decree  of  the  court  of  proper  Jurisdiction, 
and  because  the  statute  provides  that  in  case 
a  decree,  for  any  cause,  is  not  rendered 
against  any  of  the  lands  described  in  the  pe- 
tition, a  new  petition  shall  be  filed  by  the 
auditor  general,  and  the  same  proceedings 
had  ttiereon  as  before."  The  stipulation 
must  control.  Its  sole  object  was  to  permit 
the  state  to  open  the  decree,  should  the  de- 
cree In  Davles  v.  City  of  Saginaw  be 
reversed  in  this  court,  and  permit  one  to  be 
entered  In  accordance  with  that  opinion.  A 
rehearing  was  properly  granted,  and  the  de- 
cree la  affirmed,  with  costs.  The  otho:  Jus- 
tices concurred. 


SOHBOEDBB  TTLLAOB  OF  ONOKAMA. 
(Snprsme  Coiut  of  Michigan.  March  10,  18t)3.) 
High  WA 19 — Esta  blisbmbht. 
1.  Proceed(Dg8  to  establish  and  lay  out  a 
hl^way  are  void  where  there  is  no  legal  evl- 
deoee  of  the  petition  for  the  highway,  Ibe  no- 
tice, or  the  ss-vice  thereof,  but  noly  a  ni-ltal 


of  these  facts  In  the  return  of  the  commlBsion- 
ers. 

2.  A  highway,  as  originally  described  In  the 
retam  of  the  commiBsionerB  In  1871,  was  to 
mn  along  the  shore  of  a  lake,  six  rods  firam 
high-water  mark.  The  high-water  marie  was 
□ever  established,  and  the  hlghwar,  as  at  pres- 
ent claimed,  crosses  complainant's  laod  157  feet 
from  the  water's  edge.  In  platting  two  rii- 
lages.  about  half  a  mile  apart,  near  both  of 
which  the  allied  highway  was,  the  highway 
was  practlrallv  igaored,  and  In  the  street  ns 
now  claimed  there  was  a  swamp  hole,  and  the 
public  traveled  wherever  the  best  oKMrttmlty 
offered.  Htid,  that  a  highway  by  new  was  not 
established. 

Appeal  from  circuit  court,  Manistee 
county,  hi  Chancery;  J.  Byron  Jodklns, 
Judge. 

Petition  by  Emllle  Schroeder  against  the 
village  of  Onekama  to  restrain  defendant 
from  interfering  with  laz^  which  It  claimed 
as  a  highway,  but  which  petlttmier  claimed 
to  own.  From  a  decree  In  tBTor  of  defend- 
ant, complainant  appeals.  Reversed. 

The  other  tacts  fully  appear  In  ttie  toi- 
lowing  statement  by  GRANT,  X: 

The  defendant  dalms  a  public  hl^way 
across  complainant's  lands,  and  was  pro- 
ceeding to  construct  a  sidewalk.  Complain- 
ant denied  the  existence  of  any  such  high- 
ly, and  filed  this  bill  to  restrain  the  de- 
fendant from  any  Interference  with  her  pos- 
session and  ^oyment  of  the  land,  l^e 
sole  question  Is  whether  such  highway  tn 
fact  existed.  The  land  is  a  small,  triangular 
piece  fronting  on  Portage  lake,  and  lying 
adjacent  on  the  west  to  the  former  village 
of  Brookfleld.  The  old  village  of  On^ma 
lies  one  quarter  of  a  mUe  west  itf  the  vU* 
lage  of  Brookfl^  About  midway  betwera 
the  two  vUlagea  ran  a  creek,  which  emptied 
into  the  lake.  She  had  constructed  a  dock. 
which  was  used  mainly  for  shipping  forest 
products.  The  land  In  qnestlcm  had  been 
usedfor  mai^yearsfbr  piling  these  products 
ready  for  shipment.  In  the  qprlng  and  sum- 
mer. Portage  lake  lies  near  Lake  Michigan, 
separated  from  It  by  a  sand-bar.  In  1871 
a  canal  was  cut  through  this  bar,  by  whldi 
Portage  lake  was  lowered,  uncovering  con- 
^erable  land  around  it  Defendant  relies 
upon  proceedings  taken  In  1871  to  lay  ont 
and  eetabllsh  the  highway  hm  in  dlqpnte. 
The  only  record  of  such  proceedings  Isfonnd 
in  the  return  of  the  highway  commlad^mers. 
dated  August  81,  1871.  The  return  recited 
that  the  commlsskmers,  three  In  number, 
upon  application  made  to  them,inptir8uance 
of  law,  by  seven  or  more  freeholders,  and 
after  due  notice  given  according  to  law. 
proceeded  to  view  the  premises  described 
thwdn,  and  to  ascertain  and  determine  the 
necessity  of  laying  ont  such  highway,  etc.; 
that  th^  laid  out  such  highway,  pursuant 
to  watti  application,  as  follows:  "Commenc- 
ing where  the  Patch  road  toudies  the  line 
on  the  east  side  of  N.  P.  Pierce  line,  and 
mnidng  <m  said  east  line  to  Portage  lake; 
then  turning  east  on  lake  shore,  and  running 
along  the  shore*  six  rods  from  bl^-watw 
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mark,  to  the  north  line  of  section  36.  in  snld 
township."  They  also  returned  that  they 
bad  considered  and  detwmlued  that  a 
private  road  be  laid  out,  which  was  evident- 
ly done  for  the  purpose  of  giving  a  certain 
man  access  to  this  highway. 

Smurthwalte  &  Hlgglns,  for  appellant 
Ramsdell,  Benedict  &  HlUlker,  for  appellee. 

GRANT,  J.,  (after  stating  the  facts.)  The 
proceedings  to  establish  and  lay  out  this 
supposed  highway  are  void,  iKcaiise  there 
Is  no  legal  evidence  of  the  petition,  notice, 
or  service  thereof.  The  record  in  these  pro- 
ceedings must  show  all  the  steps  necessary 
to  their  validity.  A  recital  of  these  facts 
in  Hie  return  is  not  sufficient  Dupont  v. 
Commissioners.  28  Mich.  362;  Moetter  v. 
Commissioner,  39  Midi.  720;  People  v.  Oom- 
iiiissloners.  14  Mich.  527;  Van  Auken  v. 
Commissioners,  27  Mich.  414.  Besides,  there 
Is  no  evidence  that  a  survey  of  the  tiighway 
was  ever  made.  The  defendant  has  also 
failed  to  establish  a  highway  by  user.  The 
high-water  mark  was  never  established,  and 
the  highway,  as  at  present  claimed,  where 
it  crosses  complainant's  land.  Is  157  feet 
from  the  water's  edge.  In  platUng  the  vil- 
lages of  Brookfield  and  Onekama  this  sup- 
posed highway  was  practically  ignored.  The 
land  between  the  villages  was  open,  com- 
mon, low,  wet,  and  In  tiie  street  as  now 
claimed  was  a  swamp  hole.  The  bridge 
over  the  creek  was  changed  three  times, 
and  of  necessity  travel  changed  accoi-dlngly. 
The  public  ti-aveled  wherever  they  chose, 
and  wherever  the  best  opportunity  oHered. 
Any  further  statement  upon  this  point,  how- 
ever, is  umiecessaiy,  since  the  defendant's 
coimsel  in  their  brief  expressly  disclaim  hav- 
ing offered  any  evidence  of  a  highway  by 
iiser.  Decree  reversed  and  decree  entered  in 
tills  court  for  the  complainant,  with  the 
costs  of  both  courts.  The  other  Justices  con- 
curred. 


WILSOX  V.  OAUVOBNIA  WINS  00.  et  ah 
(Supreme  Court  <tf  Michigan.  March  10,  1893.) 
Sbrviob  or  nraiT— EsTOPPBL— IxsoLVBXT  Coaro- 

BA'nOir--AFFOIlITHEKT  OF  BSCBIVBK. 

1.  Where  snomioiis  is  served  on  a  member 
of  a  corporation  as  its  president,  and  he  tells 
tlie  officer  that  another  person  Is  president,  as 
does  also  the  treasarer  of  the  corporation,  and 
service  is  made  on  him,  the  corporation  cannot 
for  the  purpose  of  showing  that  ft  wu  not  prc^ 
eriy  sumiuoQed,  prove  that  such  person  was  not 
its  president 

2.  An  insolTent  stockholder  is  not  a  neces- 
sary partr  defendant  to  a  proceeding  against  a 
corporation  to  obtain  a  receiver  therefor,  and  to 
compel  the  LndlTidual  stocl^holclers  to  pay  up 
their  snbscriptloQs  so  far  as  necessary  to  pay 
corporate  debts. 

Error  to  circuit  court  Kent  county.  In 
diancery;  Allen  0.  Adalt,  Judge. 

BUI  In  equity  by  Hugh  E.  Wilson  against 
the  California  Wine  Company,  Lawrence  J. 
Qnlnn,  William  J.  Cunningham,  Thomas  H. 


Redmond,  and  Edwni-d  L.  Ives  to  obtain  a 
receiver  for  defendant  company,  and  to  com- 
pel defendants  Quinn,  Cunningham,  Red- 
mond, and  Ives  to  pay  up  their  subscriptlomi 
•o  far  as  necessary  to  i>ay  corporate  debts. 
The  bin  was  dismissed,  and  complainant  ap- 
peals. Reversed. 

Taggfirt  &  Denison,  for  appelant  Hrarr 
J.  F^er.  li.  B,  Carroll,  and  O.  O.  Bauson, 
for  app^leefl. 

LONG,  J.  In  May.  1889,  the  defenOanti 
Qulnn,  Cunningham,  Redmond,  and  Ives 
organized  the  California  Wine  Oompanj, 
with  capital  stock  of  $5,000,  of  which  10  per 
cent  only  was  {mid  in.  The  shares  were  ^SH 
each.  Quinn  and  Cunningham  had  80  sham 
each,  and  Redmond  and  Ives  one  eadi.  In 
July,  1880,  the  complainant  recovered  a  Judg- 
ment for  $194.86  and  $3  costs  against  the 
California  Wine  Company^  b^ore  a  Jostloe  of 
the  peace.  A  transcript  of  the  Judgment  was 
filed  in  the  drcnlt  conrt  and  necntlon  Issued, 
and  returned  nnsatiafled.  This  bUl  is  filed 
asking  for  a  receiver  ft>r  the  company,  and 
that  the  Indivldnal  defendanta  be  compelled 
to  pay  up  their  subscriptions  so  tai  as  neces- 
sary to  pay  the  debts.  Proofb  were  token 
In  open  court,  and  the  bill  dismissed,  for  the 
reason  that  the  summons  In  Justice  court 
was  not  properly  served.  The  return  was 
signed  by  the  constable,  and  reads:  "I  bei'e- 
by  certify  that  I  have  served  the  within 
named  defendant,  California  Wine  Compa- 
ny, in  the  county  of  Kent,  by  giving  a  copy 
to  James  Quinn,  president  of  said  company, 
on  the  7th  day  of  July.  1890."  It  Is  not  con- 
tended but  that  the  return,  upon  Its  face, 
showed  the  service  sufilclent  to  give  the  Jus- 
tice Jurisdiction;  but  in  the  present  proceed- 
ing, under  this  bill,  testimony  was  intro- 
dnced  to  show  that  James  Qulnn  was  not  the 
preddent  of  the  company  at  the  time  of  the 
service  of  the  summons  upon  him.  It  is  con- 
ceded by  complainant's  counsel  that  the  tes- 
timony may  have  this  tendency;  but  claim 
is  made  that  the  defendants  are  estopped 
from  now  making  that  claim.  It  appears 
that  at  the  time  the  summons  was  issued, 
plaintiff's  attorney  therela  directed  the  offi- 
cer to  serve  the  summons  on  Lawrence  J. 
Qulnn.  The  constable  had  had  other  sum- 
monses to  serve  in  their  matters,  and  advised 
the  plaintiff's  attorney  that  he  thought  the 
service  should  be  made  upon  James  Qulnn, 
but  was  fully  instructed,  notwithstanding 
that  by  plaintiff's  attorney,  to  serve  the 
summons  upon  Lawrence  J.  Qulnn,  and,  fol- 
lowing that  direction,  he  did  make  such  eerv- 
ice.  The  officer  testified  that,  when  he  deliv- 
ered the  copy  of  the  summons  to  Lawrence 
J.  Qulnn,  he  was  told  by  him  that  he  had  noth- 
ing to  do  with  the  matter;  that  James  Quinn 
was  the  man  interested  in  the  California 
Wine  Company,  and  the  summons  should  be 
delivered  to  him.  The  constable  accord- 
ingly made  another  copy,  and  served  It  on 
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James  Qulun,  and  made  his  return  In  accord- 
ance with  that  fact  Hie  officer  further  te»- 
tifled  that  defendant  Cunningham  told  him 
tliat  James  Quinn  was  the  person  to  he 
served  with  that  Bummona.  Defendant  Oun- 
nlngham  at  that  time  was  the  secretary, 
treasurer,  and  general  manager  of  the  com- 
pany. Clearly,  a  more  complete  estoppel 
In  fact  could  not  be  shown,  and  the  testimo- 
ny of  the  officer  stands  upon  the  record 
wholly  uncontradicted.  The  court  below 
was  therefore  in  error  In  holding  that  the 
summons  was  not  propeiiy  served.  It  was 
regular  upon  its  face,  and  showed  Jurisdic- 
tion in  the  Justice,  and  tlio  defendants  cannot 
be  heard  In  this  proceeding  to  set  up  that 
James  Qulnn  was  not  president  of  the  com- 
pany at  that  time. 

It  Is  contended,  farther,  that  James  Qulnn 
was  a  necessary  party  to  the  blU.  It  ap- 
peared upon  the  hearing  that  he  liad  no 
property  out  of  which  tlie  debts  could  be 
collected.  It  is  undoubtedly  true  that  tlie 
other  defendants  would  have  the  right  to 
hare  all  the  solvent  stockliolders  made  par- 
ties defendant  under  the  rule  in  Dunston  v. 
Hoptonlc  Co.,  83  BdUclL  S72,  47  N.  W.  Rep. 
322;  but  It  does  not  appear  In  the  present 
proceeding  that  James  Qulnn  has  any  proper- 
ty out  of  which  the  debts  could  be  paid,  or 
tliat  he  could  be  compelled  to  contribute  to 
the  company.  In  addition  to  this  fact,  the 
only  evidence  upon  the  record  lowing  or 
tending  to  show  that  James  Qulnn  was  ever  a 
stockholder  was  the  fact  of  the  sendee  ujfoa 
him  of  the  summons,  as  president  of  the 
company.  Several  other  questions  are  raised 
by  counsel  for  defendants,  but  we  do  not 
tblnJc  a  discussion  of  them  necessary,  and 
they  are  overruled.  The  decree  of  the 
court  below,  dismissing  complainant's  biU, 
will  be  reversed,  and  decree  entered  here  iu 
accordance  with  the  prayer  of  the  bUL  The 
itiier  JnstloM  ooncorred. 


PETZ  et  al.  T.  CITY  OF  DBTROIT. 

(Soprrane  Court  of  Ulohigan.  Uarcfa  10, 1883.) 

XABKm— Rioar  or  Citt  to  Disooimnn*— In- 
TBEBsn  aw  Tbxaht. 

1.  A  dty,  after  paying  the  bonds  issaed  to 
build  a  market,  and  estabualiiiiK  other  marlEeta, 
ha«  the  right,  on  determinhig  that  there  is  no 
further  need  of  the  said  first  mariEet,  to  dlscon* 
tlnue  the  same. 

'2.  The  exerdae  of  such  right  cannot  be 
abridged  by  the  interests  of  tenants,  whether 
holding  from  year  to  year  or  month  to  month. 

Appeal  from  circuit  court.  Wayne  county. 
In  chancery;  Henry  N.  Brevoort,  Judge. 

BUI  by  Anthony  Pets  and  others  against 
tin  Aty  of  Detnrft  Decree  for  complfllnonta 
Defendant  appeals.  RereEsed. 

John  J.  Speed,  for  appellant.  RoUson  & 
Barlow,  (B*.  A.  Baker,  of  counsel,)  for  ap- 
pellees. 


McORATH.  J.  ThU  Is  a  biU  t3  lestrahi 
the  city  of  Detroit  from  Intei-fering  with  the 
occupancy  by  complainants  of  stalls  in  the 
Central  Market  The  bill  sets  forth  that 
since  ISOd  the  city  of  Detroit,  by  virtue  of 
its  charter  provisions,  has  alw.iya  maintained 
a  Central  public  market  That  In  July,  1»4S, 
a  portion  of  Michigan  Grand  avenue  was 
vacated  for  the  purposes  of  a  public  market 
That  in  August,  1848,  the  common  council 
set  apart  the  space  so  vacated  as  a  pubUc 
market  That  ever  since  tlmt  time  8U<^ 
space  has  been  occupied  with  buildings  used 
for  market  purposes.  That  'In  1889  the  dty 
constructed  a  new  market  building  on  the  Ate 
of  the  Central  Market,  between  Bates  street 
and  the  Campus  Martins,  at  a  cost  of  near- 
ly $50,000,  with  a  basement,  and  above  It 
three  stories,  the  lower  one  to  be  occupied 
for  a  meat  market,  and  the  second  and  third 
one  by  offices,  halls,  and  court  rooms;  which 
said  building  Is  still  standing,  and  occupied 
for  the  pturposes  aforesaid.  The  space  be- 
fore mentioned  between  Bates  and  Randolph 
streets  has  been  trom  the  time  of  the  loca- 
tion of  the  market  on  said  street  as  afore- 
said occupied  as  a  vegetable  and  fish  market, 
and  Is  so  occupied  at  the  present  time."  That 
the  public  markets  of  said  dty  are  governed 
and  controlled  by  ordinance.  That  said  ordi- 
nance declares  the  space  so  vacated  and  oc- 
cupied as  aforesaid,  with  others  therein,  to 
be  public  markets,  and  contains  the  follow- 
ing provisions:  "Se&  2.  The  dty  comptrol- 
ler and  the  committee  on  markets  shall 
recommend,  and  tbe  common  council,  in  the 
month  of  February  of  each  year,  shall  esta1>- 
bllsh  and  grade,  the  minimum  rent  to  be 
paid  per  month  upon  all  the  meat  stalls 
and  vegetable  and  fish  stands  in  the  public 
marketa  It  shall  be  the  duty  of  the  comp- 
troller, on  or  before  the  first  day  of  April  In 
each  year,  to  lease  to  responsible  and  pn^ 
er  persons  all  stalls  and  stands  which  may 
be  applied  for,  for  the  term  of  one  year  from 
said  April  1st;  but  no  stall  or  stand  shall 
be  leased  at  any  time  at  a  rent  below  the 
minimum  established  by  the  common  council. 
Any  stall  or  stand  whidi  atiall  not  be  rcaxted 
on  or  before  the  flftb  day  of  April  may  at 
any  time  be  rented  by  the  comptroller  to 
any  responsible  person  for  a  period  not  ex- 
toudlng  beyond  tJke  first  di^  of  April  of  the 
fbllowlng  year.  No  person  shall  be  allowed 
to  rent  more  than  one  stall  or  stand.  (As 
amended  September  25,  1888.)  Sea  &  All 
rents  of  stalls  or  stands  In  the  public  mar- 
kets of  the  dty  shall  be  paid  monthly  la 
advance;  and  each  leasee  sball.  with  one  or 
more  sureties,  to  be  approved  by  the  comp- 
troller, ^ter  into  a  lease  with  the  city  of 
Detroit,  conditioned  for  the  payment  of  rent 
In  the  manner  herein  provided,  and  for  the 
faithful  observance  and  subject  to  the  penal- 
ties of  the  provisions  of  this  and  all  other 
ordinances  relative  to  the  public  markets  of 
the  dty.  Sec.  4.  The  comptroUer  shall  de> 
liver  to  the  detk  of  the  Central  Market, 
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and  to  tlu  officers  in  charge  of  tbe  other 
maiiuti,  a  monthly  roll  ot  tbe  amoimta  doe 
for  tentB  to  tha  dty  from  persons  occapy* 
ing  stalls  and  staiMla  In  the  public  marketa, 
and  It  shall  be  tbe  dutar  oi  tbe  cleik  and 
mcb  other  officers  to  collect  the  same 
promptly."  That  comfAalnanta  hare  been 
oecnpanta  of  oertaln  stalla*  n^wrfng  them,  for 
many  years.  That  prior  to  1884,  "complatn< 
anta  entwed  Into  written  leases  wltb  said  dty 
of  Detrott.aa  iwovldedfortn  said  ordlnaiice, 
but  since  Urn  year  1884  no  scdi  lease  baa 
erer  been  made  or  reooested  to  be  made 
fbenit  or  either  of  tliem;**  a  eopy  of  irtildt  Is 
annexed.  **C<»i4aa]nanta  aT«r  that  tb^  ten* 
ancy  la  now,  and  always  baa  been,  a  tenancy 
firom  ;|rear  to  year.  That  lli^  bare  aliray* 
paid  the  rait  agreed  npcm  In  advance,  and 
have  In  no  way  violated  any  of  the  terms 
and  cmidltkina  of  their  said  leaaes  or  of  tbe 
said  wdlnancea  Tliat  on  or  about  A^U  1, 
18^  said  FltzpatrldE  Bros,  paid  to  the  mar- 
ket iderk  of  said  <Atr  the  torn  of  9360^  belns 
the  rent  el  said  stall  No.  16  £or  Ibe  year  end* 
Ins  March  31.  1882,  which  was  accepted  by 
said  maritet  fiak,  irtko  gave  a  receipt  to  said 
Fitxpatrlck  Bros,  for  the  same.  That  ssid 
Anthony  Peta  and  said  John  Oljnn,  on  or 
about  April  6,  lfi9S»  paid  aald  market  clerk 
tbe  amount  el  tbdx  mcnthly  rentel  of  asid 
stalls  to€  the  montb  et  April,  1888,  and  on 
or  about  May  5^  168B,  tbe  monthly  rental  of 
said  stalls  for  the  month  of  May,  1882.  Oom- 
plalnantB  aw  that  tba  occupancy  of  ISniSr 
reepectlve  stalls,  MM  aforesaid,  continued  aft- 
er tbe  81st  day  of  March,  1892,  and  np  to 
tbe  81st  day  of  May,  1802,  without  any  no- 
tice to  them  of  any  intention  on  the  part  of 
said  dty  to  terminate  their  ssid  leases  be- 
fore the  exjdratlion  of  the  year  ending  March 
31,  1882,  and  with  the  full  expectatiao  and 
bebe<  that  they  would  continue  In  tbe  peace- 
ful e^oyment  and  occupancy  at  the  said 
promisee  for  that  period  of  Ume^  and  tbey 
paid  their  rent  with  that  expectation  and 
b^lef."  TIaat  at  a  session  et  the  common 
eonncU  held  VtAtnmry  10, 18K,  the  following 
resolution  was  effttrad  and  referred  to  the 
committee  on  markets:  "Beeolred,  that  the 
market  clerk  be,  and  tba  said  martcet  cleilt  Is 
hereby,  directed  to  not  receive  rents  for  the 
stalls  in  the  Central  Market  building  now  oc- 
cupied by  the  butchers  only  until  June  80, 
1888."  That  on  March  29, 1882,  said  committee 
reported  to  tbe  council  that  we  "are  et  the 
opmioB  that  It  would  be  bijodidoua  to  ad- 
vocate the  removal  of  the  Oentzal  Market 
at  the  present  time,  aa  tbe  same  cannot  be 
removed  until  the  bonds  are  canoded;  and, 
as  no  one  baa  appeared  before  your  commit- 
tee to  advocate  tbe  ranoval  of  file  same, 
we  ace  unable  to  see  Why  tbe  revenue  de- 
rived from  the  rental  of  these  stalls  should 
be  stopped  at  the  |«esent  time.  Tour  com- 
mittee further  believe  that  the  council  have 
no  power  to  act  in  the  matter  before  tbe 
bonds  are  canceled."  That  the  said  report 
was  adopted  by  tbe  coundL  That  at  the 


some  meeting  of  the  council  the  committee 
oa  maricets  and  the  comptroller  reported 
a  sdbedide  fixing  tbe  rents  of  stalls  in  the 
Central  Market,  to  take  effect  Aprfl  1,  1882. 
Hut  said  report  was  laid  qpon  the  table, 
niat  en  April  19, 1882,  at  a  meeting  of  ssid 
common  council,  the  last-mentioned  report 
was  taken  from  the  tablCi  and  the  f oDowlng 
resolution  was  offered  as  a  substitute;  "Re- 
solved, that  an  stalls  and  stands  in  the 
OuLtral  Market  shall  be  occupied  under  a 
lease  from  the  Aty  tor  one  year,  the  rental 
of  the  same  to  be  paid  monthly  in  advance, 
and  tiie  leaaes  shall  be  given  undw  the  ex- 
press condition  that  the  same  may  be  ter- 
minated at  any  time  1^Km  one  month's  writ- 
ten notice  from  either  par^  to  tbe  lease; 
and,  further,  that  the  f(^owlng  sdiedide  fer 
the  rental  of  stalls  and  stands  for  the  endu- 
ing year  be,  and  the  same  Is  hercA^,  adopt- 
ed.'* That  such  substitute  was  adopted. 
That  at  a  meeting  <a  ttie  counen  bdd  April 
26,  1882,  the  comptroller  reported  the  rents 
collected  by  tbe  mari^et  ideik,  Indnffiiv 
tihese  paid  by  cmnplalnants  as  afm«sald. 
That  said  report  was  referred  to  the  commit- 
tee on  ways  and  means,  who  reported  to  the 
council  at  a  meeting  held  BCay  8,  1882,  that 
the  aald  amounts  bad  been  collected  without 
authority,  and  recommended  that  said 
amonnts,  leas  aocmed  rents,  be  returned. 
Ttat  said  report  was  adopted,  and  by  resolu- 
tion warrants  were  ordered  drawn  In  fkvor 
et  said  parties  for  ttie  amounts  so  paid,  de- 
ducting from  each  the  rent  Oat  had  accrued. 
That  at  a  meeting  of  said  counqM  held  Itoy 
24,  1892.  the  folio  wing  preamble  and  rescdu- 
tikm  were  adopted:  "Whereas,  as  all  the 
stalls  and  stands  In  Central  Market  are  oc- 
cupied uader  a  lease  fran  tbe  dty  toe  cue 
year  from  April  1,  1882,  upon  the  express 
condltloQ  that  such  leasee  may  be  terminat- 
ed at  any  time,  upon  one  mrafli's  written 
notice  from  either  party  to  the  lease;  and 
whereas,  tbe  tuy  of  Detroit,  one  of  the 
parties  to  audi  loose,  is  desirous  to  tOTmlnate 
all  such  leases  at  the  earliest  possible  mo- 
ment after  July  1,  1882:  Thersfore  be  it  re- 
solved,  that  the  dty  comptroller  be,  and  la 
hoeby,  directed  to  serve  a  writtm  notice  on 
bdialf  of  ibe  dtf  of  Detroit  npcm  each  and 
evtty  occupant  of  a  stall  w  stand  In  said 
Oentral  Market  that  leases  of  such  stall  or 
stand  will  be  twndnated  at  tte  expiration 
of  one  month  from  the  date  of  service  of 
audi  notice.  And  fUrOier  resolved,  that  the 
market  cleric  be,  and  Is  faenby,  Instracted 
to  receive  no  rent  for  such  stall  or  stand 
tar  snj  term  or  t«ms  after  snvtee  of  such 
notloe  t^^  the  dty  comptroller."  niat  nottces 
in  aoeordanoe  with  the  terms  of  said  reaolo- 
tkm  were  served  upon  complainants.  That 
at  a  meeting  irt  said  commm  council  held 
June  28,  1892,  the  following  ordinance  was 
adopted:  "Section  1.  Tliat  the  squares  and 
spaces  of  ground  ta  the  dty  of  Detrcrtt,  SO 
feet  In  width,  between  the  east  line  of  Cam- 
pus BfardUB  and  the  west  line  of  Bates 
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■treet,  and  between  fhe  east  line  of  said  Bates 
street  and  the  west  line  ct  Bandolph  street, 
with  the  buildings  thereon  sltnated,  hereto- 
fore used  for  market  purposes,  and  known 
as  *0«itnl  Market,'  be,  and  the  same  are 
hereby,  racated  as  a  public  maricet.  and  ttu 
further  use  thereof  and  the  gnninds  and 
buildings  thereon  for  ouch  maitet  purposes 
is  hereby  discontinued,  and  that  said  grounds 
and  land  npon  which  the  buildings  are  locat- 
ed be,  and  the  same  are  h^by.  set  apart 
and  dedicated  as  a  pnbUe  park,  such  dedica- 
tion to  take  effect  as  soon  as  the  buildlugg 
thereon  sre  remoTed.  Sea  2,  All  ordinances 
and  parts  of  ordinances  Inconsistent  with  the 
proTldons  of  this  ordlnaaoe  are  hereby  re< 
pealed.  Sec  8.  This  ordinance  shall  take  ef- 
fect on  the  Ist  day  of  July,  A.  D.  1892." 
That  at  the  same  meeting  the  following  reso- 
lution was  offered,  but  objected  to,  and  laid 
over:  "Besolved,  that  Oie  board  of  public 
works  be,  and  th^  are  hereby,  directed  to 
tear  down  and  remove,  as  soon  after  tiie  Ist 
day  of  July  as  possible,  the  buildings  and 
sheds  located  <m  the  strip  of  land  fifty  feet 
wide  betweoi  the  Oampus  Martlus  and 
Randolph  street,  known  as  the  'Central  Blar^ 
ket  Building;'  the  e^pmse  of  the  same  to 
be  imid  for  out  of  the  contingent  fund." 
"Complainants  arer  and  show  unto  the  court 
that,  as  appears  by  paragraphs  preceding, 
they,  together  with  the  other  lessees  of  the 
stalls  In  said  Ooitral  Market,  are  in  peacea- 
ble inasesalon  of  the  same  as  tenants  of  the 
said  dty  of  Detntft  for  the  term  of  one  year 
be^nning  ApfU  1,  1882,  and  rading  April  1, 
1S93;  and  that  the  said  city  cannot  right- 
fully or  lawfully  remove  them  from  the 
same,  or  disturb  them  in  th^  peaceable 
tmancy  of  the  same,  during  that  period. 
Ihat  they  have  relied  tqwn  their  right  to 
occupy  said  pr«nlses  for  the  period  afore- 
salA,  and  that  th^  cannot  now  find  other 
places  of  badness  at  this  season  of  the  year, 
suitable  for  their  market  budness;  and  that 
their  trade,  wMdi  It  has  taken  them  many 
years  to  estabUsh,  will  be  utterly  and  wholly 
destroyed  If  said  buildings  are  torn  down, 
and  their  places  of  business  taken  from 
them." 

The  answer,  omitting  the  fbrmal  parts, 
Is  as  follows:  "(1)  It  admits  the  allegatttms 
alleged  in  said  bill  in  ration  to  the  estab* 
Ilshment  of  the  Coktral  Market,  the  ccm- 
structl<m  of  the  Central  Mai^et  building  In 
1879,  the  avermmts  of  complainant  reladTe 
to  ordinances  of  the  dty  in  relation  to  mar- 
keta  Tliat  the  complainants  are  respective- 
ly occupants  of  stalls  In  the  Central  Uurket 
building,  which  was  erected,  as  stated,  in 
1879.  That  when  they  went  Into  the  occu- 
pation of  said  stalls,  leasee  were  respective- 
ly mate  to  them  of  their  said  stalls,  as  al- 
leged in  complahiants*  bilL  0)  Defoidant 
further  admits  the  proceedings  of  the  com- 
mon council  on  the  I6th  of  February,  1892, 
the  20tfa  of  March,  1802,  the  10th  of  April. 
1803,  the  20th  of  AprU,  1882,  the  3d  of  May. 


1892.  the  10th  of  May,  1892,  the  24th  of 
May,  1882,  and  the  21st  of  June.  1892,  as 
alleged  hi  the  sixth  and  seventh  parag^pha 
of  said  complainants*  WL  (3)  TbiB  defend- 
ant also  admits  the  adoption  of  the  or- 
dinanoe  on  the  20th  day  of  June.  1892, 
alxdishing  the  Central  Market,  as  alleged  in 
tiie  el^th  paragraph  of  said  blU;  and  it 
also  admits  that  Alderman  Sdidir,  at  the 
session  of  the  council  held  on  the  28tti  of 
June,  1892,  offered  a  resolutimi,  a  cc^  «a 
which  is  set  forth  In  said  elghtii  paragrqA. 
(4)  ThU  defendant  avers  that  the  bonds  is- 
sued by  this  defendant,  known  as  the  'Cen- 
tral l^iricet  Bonds,*  and  from  the  sale  of 
which  the  money  was  raised  to  constract 
the  Graitral  Mari^et  building,  have  a^  bem 
paid,  as  provided  by  the  act  of  1870,  antitor- 
izlng  the  constmctltm  of  said  building  and 
the  issuing  of  said  bonds.  (R)  That  the  or- 
dinances relative  to  markets  contain  no 
other  provisions  than  those  set  forth  in  com- 
plainants', bill,  and  this  d^emdant  refm  to 
the  whole  of  said  ordinance,  and  prays  that 
the  same  may  be  taken  ss  part  of  this  an- 
swer to  said  bllL.  (0)  This  defendant  av«n 
that  the  leases  of  the  stalls  made  to  said 
complainants  are  alike  in  form,  aeeepOng 
as  to  date,  amounts,  and  nama  This  de- 
fendant attaches  hereto,  as  part  bexeott  * 
copy  of  the  lease  made  by  the  dty  comp- 
troller <m  bdialf  of  the  dty  to  said  com- 
plainant Anthony  Pet&  It  pn^s  leave  to 
refer  to  the  same,  and  to  the  other  market 
leases  of  the  othOT  complainants  when  pro- 
duced and  proved.  (7)  It  avers  that  the  sums 
motioned  In  the  report  of  the  committee 
of  ways  and  means  made  to  the  common 
council  on  the  3d  of  May,  1802,  and  men- 
tioned in  the  re8olnti<ni  of  Alderman  Lowry. 
offered  at  the  same  meeting,  and  adopted 
by  the  council  oi  the  lOUi  of  May,  iSB2, 
were  tendered  to  the  respective  named  par- 
ties mentioned  In  said  repwt  and  resolution 
by  the  dty  comptroller,  after  Hie  adopticnt 
of  said  resolution,  and  said  named  persons 
refused  to  receive  tiie  same.  Said  tender 
was  made  before  the  filing  of  said  complain- 
ants' tdll,  and  on  or  about  the  1st  of  June. 
1892.  This  defendant  avers  that  the  or- 
dinance discontinuing  the  Central  Market 
has  become  operative^  and  tUs  defendant 
Insists  that  the  said  market  has  ceased  to 
exist  as  sudL,  as  provided  by  said  ordinance, 
and  the  rights  of  the  complainants  to  the  oc- 
cupation of  stalls  tn  said  Genteal  MaAet 
became  and  were  terminated.  ^)  This  de- 
fendant avers  that  It  has  established,  with 
the  neoessazy  buildings  and  appnrteumces, 
two  other  markets,  known  as  the  'Bastem' 
and  'Western  Markets,'  and  the  common 
council  have  determined  that  the  further 
continuance  of  the  Centpd  Market  is  no 
longer  necessary,  and  according  adopted 
the  ordinance  abolishing  tiie  same;  and  the 
common  conndl  might  lawfully  thereupon 
adopt  the  rraolutlon  offered  Aid.  Schehr, 
directing  the  board  of  public  works  to  tsu 
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down  or  rem  ore  fbe  bnDdlng,  u  provided 
1^  said  residutiML" 

The  caw  was  heard  on  bill  and  answer, 
and  a  decree  entned  for  complainante,  from 
which  defendant  appeals. 

The  case  of  Cooper  t.  City  of  Detroit,  4a 
Bilcta.  B84k  4  N.  W.  Rep.  262,  dlspoaea  of 
aereral  Important  qoeatlinia  raised  by  thla 
record.  ISiat  was  a  bUl  filed  by  owners  of 
prop«rtr  abutting  on  Ml<dilgan  Grand  ave- 
nue  to  restrain  the  erection  of  the  bnUdlng 
the  destroctlon  of  which  the  present  pro- 
ceedings Is  toonght  to  essoin.  The  strip  of 
land  herein  referred  to  as  haying  been  va- 
cated in  1848  extends  from  the  east  Une  of 
the  Campus  Marti  us  to  the  west  Une  of  Ran- 
dolph street,  except  that  Bates  street  dl- 
Tldes  It  Into  \wo  sections.  In  Cooper  t. 
City  of  Detrcrft  tt  was  set  up  that  In  1834 
the  first  bnUdlng  erected  on  said  premises 
extended  from  the  west  line  of  the  Campus 
Martins  SO  feet  eastward;  tliat  the  lower 
portlm  of  said  bnUdlng  was  occupied  for 
market  purposes  from  the  time  of  Its  com- 
pletkm  until  184B,  and  the  upper  portion 
waa  oocaided  as  a  dt^  hall;  that  In  1848  a 
frame  addition  was  built  In  the  rear  of  said 
first-named  bnlldtog^  which  was  used  for 
market  purposes,  and  the  first-named  build- 
ing waa  thoeafter  used  exdnalTely  as  a 
dty  hall;  that  In  185B  the  finme  structure 
waa  torn  down,  and  a  separate  brick  build- 
ing was  bnllt  In  the  rear  <tf  the  city  haU 
bnUdlnc  first  named,  and  a  space  left  be- 
tween the  two  buildings,  and  that  In  1872 
both  bnildlngs  were  torn  down.  It  was 
therefore  Intfsted  that  tiw  vacation  made  In 
184S  was  for  market  puiposea;  that,  suidi 
market  purposes  having  been  abandoned,  the 
land  was  restored  to  tiie  U^way;  that  the 
dty  had  bad  no  sndi  ccntlnuoua  occnpatton 
at  that  portion  d  said  premises  lying  west 
of  Bates  street  as  would  create  title  In  the 
dt7;  and  that,  the  vacation  having  been  for 
mi^cet  purposes,  the  <dty  bod  no  right  to 
erect  the  present  building,  which  it  waa  pro- 
posed to  use  in  part  for  a  court  room  and 
dty  oBlaeM.  The  court  held  that,  where  any 
part  of  a  highway  has  been  extinguished, 
and  tomed  to  otbet  uses,  It  nmst  be  re- 
nevred  with  the  same  methods  of  dedication 
or  user  which  would  turn  other  lands  into 
pnblle  highways;  that,  where  a  liighway  Is 
vacated  oondltlonaUy,  It  Is  not  re-established 
by  the  suspension  of  the  conditional  occupa- 
tion; that,  inasmuch  as  tlie  charter  did  not 
require  the  purpose  of  the  vacation  to  be 
expressed,  ma  make  such  expression  obli- 
gatory on  the  subsequent  occupation,  the 
expr«Bt(m  ot  the  specific  purpose  In  die  pro- 
ceedings to  vacate  was  surplusage;  that  the 
occupation  of  land  by  a  dty  for  market  pur- 
poses is  not  a  public  easement,  but  a  pro- 
prietary occupatUm;  that  the  statute  of  lim- 
itations had  long  aliice  made  the  d^'s  title 
Impregnable,  and  that,  where  the  right  of  a 
dty  to  certain  property  had  been  estab- 
lished b7  ^  stetute  of  limitatioa,  specific 


allegatloos  that  Its  use  for  a  spedflc  pur- 
pose that  Is  not  nnlawful  will  have  a  bad 
effect  on  the  ndfl^iboring  property  could 
have  no  bearing  on  the  ^ooeedings  to  en- 
join its  use  therefor.  It  wUl  be  olwerved 
that  In  that  proceeding  the  rij^t  of  the  dty 
to  use  these  premises,  in  part  at  least,  for 
purposes  other  than  maricet  purpose^  came 
directly  in  questioa.  and  the  court  held  that 
the  dty's  Interest  in  the  property  was  a 
proprietary  Interest,  and  that  the  dt7  ml^t 
devote  the  property  to  any  4^  its  needs. 

Attorney  Goieral  t.  City  of  Detrdt,  71 
Mich.  92,  86  N.  W.  Rep.  714,  does  not  con- 
flict Mth  tho  former  decision.  In  that  case 
the  dty  undertook  to  alxdldi  the  only  dty 
market,  and  that,  too,  before  the  bonds  Is- 
sued under  the  law  of  1875  had  been  paid.  In 
the  present  case  the  dty  has  not  attempted 
to  abolish  markets,  but,  having  established 
an  Eastern  and  Western  Market,  has  deter- 
mined thai  no  necessity  exists  Cor  the  con- 
tUraance  of  the  Central  Mai'ket  Having  paid 
the  bonds  issued  under  the  act  of  1875,  that 
obJectUm  does  not  now  exist  dearly  the 
ri^ts  whldi  Mr.  Justice  Campbell  aimed  to 
preserve  in  Attorn^  Gj^ieral  v.  Detroit  were 
rights  which  had  been  acquired  1^  the  pub- 
lic In  view  of  the  exercise  by  the  dty  for  a 
limg  period  ot  years  of  the  market  franchise. 
It  was  there  expressly  held  that,  while  the 
dty  could  not  c^ridoualy  destrcqr  mariuts, 
it  might  change  their  location.  The  exercise 
of  the  right  to  ranove  Involves  the  existence 
of  maxkets.  It  cannot  be  serioody  contended 
fliat  dther  actual  or  Imaginary  local  or  in- 
dividual Interests  are  to  be  considered  In 
the  exercise  of  the  rl^t  to  dmnge  the  lo- 
catkm.  It  appears  by  this  record  that  the 
dty  has  more  than  once  exercised  this  right, 
and  that  the  Central  Market  exteted  by  rea- 
son of  a  removal  from  some  other  locality. 
I'he  power  to  change  locatlom  would  be  an 
empty  one  if  subject  to  Uke  whim  or  caprice  ct 
Individuals.  The  power  of  removal  has  been 
generally  recogzdaed  as  Indd^  to  the  grant 
of  the  right  to  estaUIsh.  The  population  and 
centers  of  populatton  In  our  large  dtles  shift 
from  <me  locally  to  another.  The  coarse  of 
trade  frequently  transforms  a  residence  lo- 
cality Into  a  badness  district.  The  right  must 
be  coextenidve  with  the  benefit  sought  to  be 
conferred.  To  confine  the  market  to  a  place 
to  which  the  population  cannot  cfmvenlently 
resort  would  t^  to  defeat  tiie  very  purpose 
of  ttie  grant.  The  oiUy  mode  of  fixing  the 
location  la  by  a  reference  to  ttie  conv^ence 
of  those  who  are  the  objects  of  the  grant, 
and  the  common  coundl  only  can  fix  and  de- 
termine the  most  convenloit  locality.  As 
Is  said  by  Black,  J..  In  Wartman  v.  Phila- 
delphia, 83  Pa.  St  20^210:  "The  right  to 
establish  a  market  Indudes  the  right  to  shift 
it  from  idaee  to  place  when  the  convenl^ice 
or  neceadtles  of  the  people  demand  it  This 
was  decided  In  1817,  by  the  court  of  king's 
bench,  in  Rex  v.  Gotterlll,  1  Bam.  &  Aid.  67, 
a  case  very  mud>  Uke  the  present  If  theli^ng- 
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Vat  law.  saturated  as  it  la  vith  ooiueiTatlam, 
and  particulariy  hostile  as  It  waa  at  the  time 
to  ereEythlng  which  might  chasga  the  dd 
CMtoms  taf  the  borooghs,  had  regard  enon^ 
for  the  pubftc  necesidtleB  aad  conTenleiice  te 
adopt  this  role,  it  will  hardly  be  rejected 
here,  where  cbangcs  are  so  rapid,  Improt^ 
ment  90  necessary,  and  tihe  prejudice  against 
reforms  bo  slight.  It  would  be  fastening  a 
strange  ImbecUity  upon  the  government  of  an 
A  merlcsu  city  to  decide  that  It  shall  not  hare 
new  market  hoases,  whaterer  may  be  tiie 
need  of  Uie  peo^Ae,  'withont  also  malntalnliig 
old  ones,  after  they  become  useless."  Dtxon 
T.  Robinson.  3  Mod.  108;  Cvwen  y.  Salk^, 
8  East,  588;  WorQey  r.  Local  Board,  21 
Law  T.  (N.  S.)  6S2;  aty  of  JackaonTlUe  t. 
Led  with,  26  Fla.  209,  7  South,  Rep.  885; 
GaU  r.  Chidnnatl,  18  Ohio  St  56S. 

The  only  other  question  that  remains  to  be 
oonaldeired  Is  whether  these  complal&antB, 
as  toiants,  have  acquired  any  interests  which 
entitles  them  to  block  tiie  exercise  of  this 
power  of  removal  by  the  common  council. 
In  order  to  make  the  holding  over  of  a  'tenant 
effectlTe  as  creating  a  new  tenancy,  tibere 
most  be  ^ther  the  express  consent  of  the 
lessor,  or  some  act  fmro  which  Ids  c<nisent 
may  be  Implied.  It  Is  well  settled  that  an 
implied  promise  csxmot  be  raised  against  a 
corporation  where,  by  its  charter.  It  can  only 
contract  In  the  prescribed  way,  except  It  be 
a  promise  for  money  reo^ved  or  propMiy 
appropriated  mider  Xb»  oantniot.  DilL  Mnn. 
Corp.  459;  MoSpedon  v.  Mayor,  etc.,  7  Boew. 
601;  McCracken  v.  San  Prandsco,  16  Cat 
601;  Flmentsl  t.  San  Francisco,  21  Oal.  SSI; 
DlckftDBOn  T.  Pouglikeepsle,  75  N.  T.  65. 
There  la  no  <Aiarter  provision  In  the  preamt 
case,  bat  the  ordinance,  which  has  for  eome 
ptttposes  an  the  force  and  effect  of  a  statute, 
expressly  provldee  how  and  In  what  manner 
a  yearly  tenancy  may  be  created.  rHie  or- 
dlnancd  certainly  cannot  be  Invoked  to  fix  the 
terms  and  condltlt^  of  a  tenancy  -kMA  was 
not  created  imder  Its  provisions.  While  It 
may  be  true  that  tbe  oouncfl  might,  by  some 
afflrmaUve  action,  directed  to  that  end,  cre- 
ate a  yearly  tenancy,  although  the  method 
prescribed  by  the  by-law  was  not  pursued, 
yet  It  is  a  matter  of  grave  donbt  whether,  in 
the  absence  of  affirmative  action  ^pressly 
contemplating  that  purpose,  a  yearly  tenancy 
could  be  treated,  except  by  action  under  the 
provisions  of  &e  ordinance.  Bntitlsnnnecea- 
sary  to  rest  the  present  ease  npon  that 
grotmd.  The  authority  to  establish  and  regu- 
late markets  falls  within  the  police  power  of 
the  states,  and  the  right  to  exercise '  audi 
anthority  may  be  conferred  upon  munldpal 
oorp<»*atlons.  Tbe  police  power  cannot  be 
abridged,  bargained  away,  or  Impaired  t^^ 
contract  Compla^nantir  tenancy,  whether 
from  year  to  year,  or  from  month  to  month, 
was  subject  to  the  exercise  by  the  common 
council  of  the  power  of  removal  vested  In 
that  body.  Gale  v.  Kalamnzoo,  23  Mich.  844; 
City  of  JackaourUle  v.  L«dwlth,  26  Fla.  168^ 


T  South.  B^.  886;  Railway  Oo.  t.  Btchmond. 
26  Grat.  83,  96  U.  S.  521;  Beer  Co.  T.  Mass- 
chnsetta,  D7  U.  &  25;  Sbme  v.  Htoalflrtppl.  101 
U.  S.  814;  Presbyterian  Ohnreh  r.  Hayw,  5 
Cow.  588;  New  Orlesns  v.  Stafflxd,  2T  La. 
Ann.  417. 

It  follows  tbat  the  decree  of  the  court  be- 
low must  be  reversed,  and  the  bU  dismissed 
with  costs  of  both  c  aorta  to  defendant. 

LONG  and  GRANT,  JJ.,  eonenrrad.  HOOK- 
ER, a  J.,  and  MONTGOUBRT,  cott- 
cnrrad  tn  the  rewlt 


PEOPLE  V.  HARBIB. 
(Supreme  Court  of  Michigan.  Mardi  10b  U8B.) 
HoHioiDB— SeLF-DsFENtiB— AppKBHaxsioa  cm 

Dakqbb— FATiicaa  to  iQXAHiira  Wrrasss— Oa- 

jEorioMB  ro  BvanaoB. 

1.  It  Is  vnper  «n  a  marder  trial,  twd«r  tk» 
plea  of  seU-deftBae,  for  d^oidwM  to  show  not 

only  the  general  renntatlon  of  deceased  for 
guarrelaomeness,  and  the  violence  of  his  tem- 
per when  in  anear,  hut  also  psitictilar  instances 
of  Tioleoce  within  defMidanra  knewMge  m  ol^ 
BervatioQ,  as  jiHtUyinc  in  defendant  m.  reasoiH 
able  aDprehensioD  of  oan^r. 

2.  The  fact  that  on  a  murder  trial  defend- 
ant's father,  though  named  in  the  Information, 
and  testifying  oa  the  preluainary  exastlnatkm, 
1b  not  examined  by  the  prosecution,  cannot  be 
eomplained  of  by  defendant,  where  the  father 
saw  anlr  a  part  o(  the  albmy,  and  the  proae- 
eudon  had  alrsady  catted  the  mottasr,  who 
claimed  to  have  seen  It  alL  and  where  also 
fendant's  rights  had  been  rally  protected  by  hi* 
own  Mamlnatioa. 

3.  On  a  questiDm  aa  ta  who  was  th*  ac- 
gresior  the  oonrt  ahocld  have  Instruetsd  that, 
ff  deceased  was  guarrdsome,  or  nad  made 
threats  against  denmdant.  or  ratertalned  any 
vindictive  feelings,  or  had  a  motive  for  assau- 
log  him,  these  facts  were  to  be  ooasidGred,  and 
that,  if  defendant  did  not  begin  the  affray,  bat 
stood  on  the  defensive,  and  deceased  in  a 
violent  and  angr^  manner  attacked  defendant, 
and  defendant,  feuing  tlic  attack,  took  eat  his 
pocketknife.  and,  backing  away  nom  deceased, 
endeavored  to  avoid  a  conflict,  the  deceased  fol- 
lowing and  grappling  with  him,  and  defendant, 
aeUng  on  the  befief  arUnB  from  aU  the  circa  ts- 
■taaces  that  he  was  In  danger  of  his  life  or 
great  bodily  harm,  used  the  knife.  deCeodant 
should  be  acquitted. 

4.  An  objection  to  a  witness  In  a  criminal 
oase  becaase  Us  name  does  not  appear  on  the 
InfDrmatian  comes  too  late  after  the  witness 
has  been  summoned  and  <f»n>nfntd. 

Brror  to  droolt  cow^  S«Bllac  county; 
Watson  Beach,  Judge. 

Conviction  of  BphrilM  Harris  tor  man- 
slaughter.  Defendant  brings  error.  Re- 
versed. 

McGlnley  A  Houck,  f^r  appellant  A.  A. 
Ems,  Attar.  Oen.,  and  B.  a  Bnbcoc^  Pra. 
Attj,,  for  the  Peo^ 

McGRATH,  J.  Respmdent  was  Informed 
against  for  mnrder,  and  was  tried  and  con- 
victed of  manslaughter.  The  defense  was 
jnstlflable  or  excusable  homldde.  The  parties 
lived  upon  adjoining  farms,  and  the  affray 
occurred  In  the  highway,  at  about  9  o'clock 
In  tba  morning.  Deceased  was  23  yeaa  of 
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««e.  wdghad  lao  povndi,  «u  nearly  6  fMt 
In  hd^t.  and  was  •trong  and  muBcular, 
irtiUe  the  aoeowd  was  bat  16  Team  of  ace. 
The  UUlns  waa  done  witti.  an  enUnair 
podcetknUe.  Deceased  had  but  reentiy 
commeoced  to  build  a  house,  eyldwitty  coa- 
templittng  manlage.  He  had  been  for  aome 
time  paying  attention  to  a  yoims  lady  In  the 
neighborhood,  who  was  a  coobIh  oif  the  ao- 
cuaed.  Evidently  he  had  made  little  progreaB 
Ln  hla  anlt  Aoccwed  and  hla  cousin  were 
much  attached  to  each  other,  and  were 
frequently  In  eodt  otber'a  compai^.  Olila 
intimacy  appeais  to  hare  displeased  dece- 
dent, and  he  did  not  heeitate  to  express  his 
dl^leaanre  to  both.  It  waa  ahown  that  he 
had  said  to  the  young  lady*  In  effect  that 
their  devotion  to  each  other  could  not  be  at- 
trlboted  to  their  relatkuuhlp.  He  had 
warned  the  aocnaed  to  keep  out  of  hla  way. 
and  had  tiireatened  to  break  hla  neck  if  he 
did  not;  had  angrily  struck  at  him  on  one 
or  more  occaafona;  and  bad  on  one  oocaaion, 
while  accnaed  waa  sitting  beside  bis  conMn, 
caught  him  by  the  foot  In  anger,  and  dragged 
him  from  hla  seat  to  the  floor.  A  few  days 
befwe  tiM  tragedy  the  father  ot  tlie  aecmed 
and  decedent  met;  flu  bonding  of  the  how 
waa  refsned  to,  and  la  a  JoUng  raannw 
Ur.  Btaiim  said  to  decedent,  "Suppose  tliat 
before  yon  get  your  boose  boilt  aome  me 
ttkea  away  your  gld?"  and  decedoit  rolled 
in  an  an^  tone^  "W^  there  wlU  be  &  dead 
man  on  this  road."  The  aocnaad  docs  not 
appear  to  have  resented  any  of  tliena  bidlgnl- 
tiee,  but  rather  feared  and  avoided  the  de- 
ceased. It  waa  ahown  that  on  aeraial  ooea^ 
sUms  when  there  waa  even  a  prospect  of 
meeting  decedent,  the  aocaaed  had  requested 
others  to  accompany  him  on  UiB  errand  or 
to  hla  home.  Oil  th«  monlng  of  the  day  of 
the  tragedy  the  mother  of  the  accused  re- 
({Heated  him  to  go  to  a  neli^bor's  for  some 
mUk.  He  at  flint  heatttited,  givbig  aa  a  rea- 
son that  be  feared  meeting  deceased,  but, 
on  being  aaauied  that  deceaaed  waa  not 
about,  he  started  njwn  his  errand  with  tin 
pall  in  hand. 

There  were  bat  three  witnesses  who  dalmed 
to  have  seen  the  affray.  One,  a  brother  of 
decedent,  who  waa  18  rods  distant,  claimed 
ttiat  deceased  did  not  attack  the  accused 
till  after  the  latter  had  drawn  his  knife.  The 
other  two  wltnesBes  were  the  father  and 
mother  of  the  accused,  who  were  also  some 
distance  from  the  scene.  Their  testimony 
tended  to  show  that  deceased  waa  the  ag- 
gressor. The  accuaed  teatlflea  that  after 
reaching  the  highway  he  observed  deceased 
enter  It;  tiiat  he  waa  on  one  side  of  the 
hWwny  and  deceased  on  the  other;  that 
the  latter  aoMsd  flie  highway,  and  Intstk 
cepted  Mm,  and  began  the  attaiik  vlolaitiy, 
angrily,  and  wlUi  profanity;  ^t  Hie  wit- 
ness waa  thrown  to  the  ground,  but  managed 
to  r^aln  hla  feet;  that  he  retreated  in  a 
northwesterly  direction  to  the  fence,  calling 
for  help,  and  entreating  deceased  to  let  him 


alone,  but  deceased  followed  him,  and  threw 
him  down  the  second  time  with  great 
violence;  and  when  deceased  was  stabbed 
he  was  in  the  act  of  choking  the  accused. 
Sren  upon  the  toother's  testimony  it  does 
not  appear  that  the  accused  strwi  or 
stmdE  at  the  deceaaed  until  the  latter 
had  grapi^  with  the  forma*.  Deceased 
bad  dropped  Us  mtttena,  and  a  bag  which 
he  had  1^Km  Ua  dundder,  tai  tha  U^- 
way,  at  aome  time  during  the'  affray,  and 
there  waa  teatlmaoy  dearly  tending  to 
show  that  the  place  where  the  final  itniggle 
tocA:  place  waa  aome  20  fbet  aorthwesteriy 
from  where  the  mittens  and  bag  lay.  Hie 
brother's  testimony  was  that  when  he  flivt 
saw  the  parties  defendant  stood  with  his 
knife  In  one  hand  and  the  tin  pail  in  the 
other,  and  that  deceased  was  In  the  act  (tf 
throwing  down  his  mittens  and  the  bag,  after 
Whldtk  he  took  hold  of  the  accused,  thus  Indi- 
cating that  the  accused  stood  ap<m  the  de- 
fensive, and  that  decedent  made  tke  attadc, 
and  forced  the  accused  against  the  fence. 

Upon  the  esamlnation  of  the  aooosed  the 
defense  sought  to  show  not  only  the  general 
rq^atiaa  of  the  deceaaed  for  qmurtfsome- 
ness,  but  the  vtolmoa  of  his  temper  and  oon- 
dnot  whai  In  anger,  and'  defendant  was 
aiked  to  tfre  tnstanoea  or  speolfle  aota  of  vlo- 
icnee  within  his  knowledge,  or  oondng  ,unr 
der  hla  own  observation,  but  the  oomt  ex- 
cinded  tin  teadmonr.  We  think  this  was 
error.  The  kflttng  having  been  eatabHshafl. 
two  things  must  oononr  to  Justify  or  excuse 
tiie  luniddde:  (L)  OAs  deeedsBA  must  ham 
beat  the  aggreaaor,  aa  a  party  cannot  ae^ 
IXC  Invite  or  Invi^  a  quarrel,  and  then  be 
allowed  to  excuse  or  justify  a  kllBng  in  that 
affray.  <2)  Tbe  attaok  mart  be  todi  aa  to 
create  in  the  mind  of  the  slayer  a  reaaona*- 
hla  ■ppmhrnrifm  of  danger  to  Sfe  or  of 
great  bodHy  harm.  The  question  aa  to  who 
waa  the  aggressor,  and  tlie  <Mur  qnestton  as 
to  whether  the  appaieut  danger  to  defend- 
ant waa  snfflolent  to  JsaUfy  the  uae  of  the 
knife,  wm  both  questions  at  fact  for  the 
Jury.  The  testimony  tending  to  show  the 
anlmuB  or  motire  of  flie  deoeasad  waa,  In 
view  of  the  conflict  in  the  testimony  tqwo 
that  point,  o(Hnpetait  as  bearing  upon  the 
question  as  to  wMah  was  the  aasallanL  Hol- 
ler T.  State,  87  Ind.  OT;  Stofcea  t.  People^  83 
N.  X.  164.  Upon  the  other  point  It  waa  com- 
petent  for  tiie  defense  to  show  not  only  the 
relative  strength  of  the  parties,  and  the  vW- 
ble  evidences  of  danger,  but  also  any  facts 
oalfwlatBd  to  afleot  the  mind  of  the  accused, 
or  calculated  to  warrant  Ua  ivpcebeaaloa  of 
danger.  Suppose  that  the  defanae  oouldhave 
shown  that  the  aoooaed  had  been  informed 
of  tb»  fact;  or  had  had  pemmal  knowl- 
edge of  the  Ihot,  fliat  in  another  enooonter 
tha  deceased  had  brutally  kicked  or  uttenor 
choked  or  stamped  upon  his  antagonist,  can 
it  be  aald  that  anidi  knowledge  ur  InftHttia- 
tlon  would  not  hare  materially  increased  hla 
appreheuhm  of  danger?  It  mui^  be  toon 
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In  mind  Uuit  the  nocossity  for  taking  human 
life  need  nut  be  one  iirlsing  out  of  re^  or 
actual  and  imminent  danger,  In  order  to  ex- 
cuse the  slater,  but  he  may  act  uptm  a  belief 
arising  from  appearances  which  0re  him 
reasonable  cause  to  apprehend  danger  of 
great  bodily  harm,  although  there  wns  no 
actual  danger.  His  guilt  must  depend  upon 
the  clrcumstajioes  as  they  appeared  to  him, 
and  his  mental  oondltlcm  must  neceesarlly  be 
materially  affected  by  any  knowledge  he 
possessed  of  the  physldal  strength  or  violent 
temper  of  the  deceased,  or  his  violence  when 
In  anger.  In  Hurd  t.  People,  25  Mich.  406- 
418,  defendant  offered  to  show  by  a  witness 
that  deceased  was  a  man  of  high  temper 
and  quarrelsome  disposition,  and  known  by 
the  defendant  to  be  so  at  the  time  of  the 
shooting,  but  the  court  excluded  the  testi- 
mony. The  court  say:  "If  the  defendant, 
when  threatened  ^th  immediate  attack  by 
an  assailant.  Is  authorized  to  act,  and  his 
actions  are  to  be  Judged  from  the  droum- 
stances  as  they  appeared  to  him  at  the  time, 
as  held  by  this  court  In  Pond  t.  People,  8 
Mich.  150,  as  admitted  by  the  court  in  his 
charge,  (a  principle  of  natural  justice,  which 
must  never  be  overlo<^ed  In  such  cases,) 
then  it  necessarily  follows  that  the  evidence 
offered  was  admlssiUe;  since  the  knowl- 
ed^e  or  belief  ot  the  prisoner  that  the  person 
threateidng  liin*  with  an  Immediate  persmal 
attack  Is  a  Tnnn  of  high  temper  and  Quarrel- 
some diqiocdtlon  Is  a  most  Important  circum- 
stance, from  which  he  Is  to  estimate  the 
probability  and  the  character  of  the  attack, 
and  what  course  of  conduct  he  has  reason 
to  expect  from  the  assailant,  as  well  as  the 
means  which,  at  the  moment,  he  may  deem 
necessary  to  guard  hlms^  from  the  tbreat- 
ened  danger."  The  language  of  that  case  is 
equally  api^cable  to  this,  for  knowledge  ob- 
tained from  others  or  from  personal  obser- 
vation or  particular  acts  of  violence  would 
be  as  likely  to  affect  the  mind  of  the  prisoner  < 
as  general  Infonnatlon  that  he  might  have  ob- 
tained in  oommon  with  the  community  that 
deceased  was  a  man  of  high  temper.  Wil- 
son V.  People,  M  HL  299;  People  v.  Lilly, 
38  Mich.  27a 

Mr.  Harrla  was  one  of  the  witnesses  of 
the  affray.  His  name  was  upon  the  Informa- 
tion. He  was  called  by  the  prosecution  to 
testify  upon  the  preliminary  examination. 
Upon  the  trial  he  was  called  to  the  stand  by 
the  people,  and  sworn.  The  prosecuting  at- 
torney then  announced,  "No  examination." 
The  defendant's  counsel  bulsted  that,  as  Oie 
witness  was  an  eyewitness  to  the  affray,  it 
was  the  duty  of  the  prosecuting  attorney  to 
bring  out  his  knowledge  concerning  it  The 
praeontlon  had  already  called  the  mother  of 
the  accused,  who  claimed  to  have  seen  the 
entire  affray.  Mr.  Harris,  the  father,  had  not 
witnessed  the  eariy  part  of  the  affray;  and 
tlie  rij^ts  of  the  defendant  were  fully  pro- 
tected by  bis  ezamlnatlim  by  defendant's 
counaeL 


A  number  of  errors  are  asslj.'nLHl  upon  the 
court's  refusal  to  give  requests  to  charge 
and  upon  the  instructions  given.  In  addition 
to  the  instructions  given,  which  are  without 
error,  the  trial  Judge  sfaotdd  have  instructed 
the  Jury  as  to  what  testimony  they  should 
consider  In  determining  the  question  as  to 
which  of  the  parties  was  the  aggressor;  that, 
if  they  believed  tliat  deceased  was  a  quarrd- 
some  person,  or  that  he  had  made  threats 
against  defendant,  or  ttiat  be  entertain- 
ed any  vindictive  feeling  against  defendant, 
or  had  a  motive  for  Bssaillng  the  accused, 
thoee  facts  must  be  considered  by  them.  In 
connection  with  the  other  testimony  in  the 
case,  in  determining  the  quesUw  as  to  who 
was  the  aggressor,  and  that,  if  the  accnscd 
did  not  begin  or  invite  the  affray,  but  stood 
In  fear  of  the  deceased,  and  upon  the  defen- 
sive, and  deceased  la  an  angry  and  violent 
manner  attacked  the  accused,  at  the  same 
time  using  violent,  profane,  and  threatenlni? 
language,  and  -the  accused,  fearing  an  attack, 
took  out  his  pocketknlfe.  and  with  it  In  his 
hand  backed  away  frmn  the  deceased,  en- 
deavorii^  to  Bv<^d  the  conflict;  at  the  same 
time  telling  his  assailant  to  keep  away  from 
him,  but  that  deceased  did  not  heed  the 
warning,  but  followed  the  accused.  grai>- 
pllng  with  him,  and  the  accused,  acting  upon 
the  bell^  arising  from  all  the  dronmstances 
as  they  appeared  to  him,— the  strength  of 
his  assaUan^  the  violence  ot  the  attack,  the 
threats  ^rtdcli  had  l>een  made  by  deceased, 
his  Infomiattoa  or  knowledge  as  to  the  vio- 
lence of  his  assailant's  Usn-per,  or  hlsTlo- 
loioe  whoi  In  anger,  and  any  other  ctrcum- 
stanoes  calculated  to  produce  fear  and  ap- 
prehension of  danger,— that  he  was  in  dan- 
ger bis  life  or  of  great  bodily  harm,  tised 
the  ImU^  Him  tbe  defendant  must  be  ac- 
quitted. 

It  Is  tmnecessary  to  discuss  the  othw  as- 
signments of  error.  The  obJecUcm  to  the  tes- 
I  timony  of  the  witness  William  Hwm^  be- 
cause his  name  did  not  appear  on  the  Infor- 
mattaa  came  too  late  after  the  witness  had 
been  sworn  and  examined  at  length.  For 
the  errors  referred  to  the  oomvlotion  and  aeai- 
tence  must  t>e  set  a£dde,  and  a  new  trial 
awarded.  The  other  Justioea  coDeuxTsd. 


In  K  GONSTBUGTION  OS*  CONSTITD- 
TION. 

(iJiVreme  Court  of  South  Dakota.  Fab.  28, 
Sdfbixb  Court— Ofinio:^  at  Kequest  or  QoT- 

BKNOR. 

Const,  art.  B,  f  13,  providing  that  "The 
Rovemor  shall  have  authority  to  rnquire  the 
opinion  of  the  jodgea  of  the  supreme  court  uptm 
important  questiona  of  law  mvolved  la  the  ex- 
ercise of  hia  executive  powers,  aud  upon  solemn 
occasions,"  is  confined  exclusively  to  such  ques- 
tions as  may  raiae  a  doubt  in  the  executive  de- 
jmrtiupiit,— never  in  the  lefdslative. — and  there- 
fore the  court  will  not,  on  application  by  tfae 
governor,  made  at  the  request  of  Iwth  booses 
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•t  the  I^ilatvre,  oonBtrae  a  section  of  the  con- 
stitation  which  declares  the  namber  of  votes 
that  shall  be  necessair  for  the  passage  of  a 
taw.  in  antlcipatioii  of  certain  rulings  nnaer 
such  section  bj  die  preiddins  ofBcers  of  the 
4e^alatiire;  the  question  inTolred  beins  ono  ot 
pnrelr  porliamentar?  procedure. 

opinlrai  of  the  Judges  ctf  the  mqtreme 
court  on  a  question  involving  tibe  confltruc- 
doQ  of  ConaL  art  3. 1  18,  was  requeated  by 
the  governor,  to  which  request  the  following 
rasponae  was  made: 

Supreme  Court  Ohambers, 
Pierre.  S.  D„  February  23,  1893. 
His  Hzcellency.  a  H.  Shddon,  GoTemor 
of  Sontb  Dakota. 

Stn  We  are  in  receipt  of  your  commimlca- 
tloD  of  the  2l8t  instt  Indoslng  a  jctat  naeaa^ 
tUm  of  the  senate  and  houae  of  repreeen- 
tatlrea,  requeatlng  that  yon  submit  for  onr 
opbifam  tbB  meaning  and  Intent  of  sectlmi 
18  of  article  8  of  the  constitatlon  of  this 
itote.  With  ffreat  respect,  botti  to  yoms^ 
and  the  honorable  bodies  which  passed  the 
resolutkm,  we  have  the  honor  to  make  the 
ft>Uo«lng  r^ly: 

The  Joint  resolution  Is  as  follows:  **Be  It 
ccMdTed  by  the  senate,  the  house  concur- 
ring: whoieas,  section  18,  art  8,  of  the  cour 
•titatlon  of  tbe  state  of  South  Dakota,  pro- 
vides that  no  law  shall  be  passed  unless  by 
assoit  of  a  majort^  of  all  ttie  membem 
«lected  to  escb  boose  of  the  legislature,  and 
the  question  upon  the  final  passage  shall 
be  takoi  upon  its  last  reading,  and  the  yeas 
and  nays  shall  be  entered  ujKm  the  Jonznal; 
and  whereas,  the  lieutenant  governor,  as 
the  president  of  the  senate,  (Xi  the  4th  day 
of  Fduuaxy,  1898,  held  that,  on  concurrence 
tn  house  amendments  to  senate  bill.  It 
required  an  sfflrmatlTe  vote  of  a  majority 
of  all  the  senaton  dected,  and  ttiat  ttie  vote 
must  be  taken  by  yeas  and  nays,  and  duly 
entered  upon  the  Journal;  and  whereas,  the 
said  question  of  parliamentary  procedure 
la  a  question  of  the  most  for-reochlng  con- 
sequences,—therefore,  resolved,  that  hla  ex- 
cellency, the  goremor,  be  requested  to  ob> 
tain  the  opinion  of  the  supreme  court  of  the 
state  upon  said  oonstitntlonal  provision." 

The  frame  rs  of  the  cmistltntion  divided  the 
powers  of  the  state  goronment  into  three 
distinct  departments,  the  legislative,  execu- 
tive, and  Judicial.  Ttie  powws  and  duties  of 
«flch  are  speclflcaJly  prescribed.  Sections  2, 
;t.  art  5,  specify  the  Jurisdiction  to  be  exer- 
cised by  this  court  They  declare  that,  with 
certain  designated  excoptiona,  this  Jurisdic- 
tion shall  be  purely  appellate  and  auper- 
vlsory.  A.  few  writs  and  proceedings  are 
named  in  which  this  court  is  clothed  with 
•original  Jurisdiction.  The  resolution  before 
lui.  and  the  request  from  your  exc^ency, 
purport  to  have  been  Aromed  under  the  pre- 
scribed authority  conferred  by  section  18, 
art  S,  of  the  constltntlim,  which  reads  as 
foilovra:  "Hie  governor  shall  have  anthorltgr 
to  require  the  oitiuion  of  the  Judge's  of  the 


supreme  court  upon  Important  questtons  of 
law  inndTed  In  the  wcerdse  of  bis  execu- 
tive powws,  and  upon  wdemn  occaaIon&" 
This  SBctton  ot  the  nmstltution  Is  an  enr 
largement  of  the  usual  Jurisdiction  and 
duties  of  the  Judges  of  this  court  It  adds 
a  unique  and  Important  proceeding.  It  Is 
onlque  because  devoid  of  nearly  all  the 
usual  Indlda  ot  Judicial  proceedings,  and  is 
Impwtant  because  of  its  amseqnences. 
There  sre,  we  bellere,  but  few  states  of  the 
mtSie  Unlffli  wUcb  have  ventnred  to  adopt 
and  retain  constitutional  provisions  in  any 
way  analogous  to  these.  At  one  time  there 
existed  in  AOssouri  a  somewhat  similar  provi- 
sion, but  Oietramersftf  the  Missouri  constitn* 
tlon  of  1876,  profiting,  we  suppose,  by  axperi- 
eacB,  excluded  It  from  that  constltutifm,  and 
no  effort  has  been  mttdelookbigtoltsreBtora>> 
tion.  Colorado,  however,  has  gone  farther 
than  any  of  the  other  states  referred  to. 
The  express  words  of  Its  constitution  are 
"that  tibe  supreme  court  shall  gIvB  Its  opln> 
Ion  upon  important  questions;  upon  aolsam 
occasions,  iriien  required  by  the  governor, 
smate,  or  tba  house  of  r^nresentatlTeB.'' 
By  Oils  ^vision  that  court  appears  to  be 
the  legal  adviser  of  the  governor,  soiate, 
and  house  of  repreeeaitatlves,  —  occapylng 
much  the  same  relation  In  this  regard  as 
does  an  attorney  geneiaL  Yet  under  this 
extended  provision  the  sqweme  court  of  that 
state  has  held  that  the  section  appUes  only 
to  cases  where  qoeatlona  of  public  right 
are  involved,  and  that  even  then  queettons 
of  this  character  should  rarely  be  thus 
presented  or  considered.  See  Wheder  r. 
Irrigation  Co..  9  Colo.  248,  U  Pac  Rep.  108; 
In  re  Oonstltntionallly  of  Senate  BlU  No^  66. 
(velattaig  to  district  attomcT^  13  O6I0.  466, 
ZL  Pac  Bepw  478,  The  court,  in  the  last- 
mentioned  ease,  says:  "While  the  question 
must  iM  one  resting  to  portfy  public  rights, 
it  can  only  be  propounded  upon  solemn  oc- 
casions; and  It  must  possess  a  peenllar  or 
inherent  Importance,  not  trthm^ng  to  all 
questions  of  the  kind.  It  Is  Impoasttda  to 
state  any  absolute  rule  by  which  the  snffl- 
dency  of  tUs  importance,  and  the  degree 
of  this  Bolemnlly,  can  Iw  determined.  Tliese 
are  matters  that  rest  Iaigeil7  In  Qie  discre- 
tion of  botb  leglslatnre  and  eonrt;  for,  while 
the  legislature  is  flist  to  Judge  of  the  rf^tlve 
Importance  and  solemnity  JustlQring  a  given 
question,  it  has  been  held  that  the  Justices 
have  also  a  voice  in  deciding  whether  Juris- 
diction should  be  entertained.  See  Opinion 
of  Justices,  48  Ma  216.  The  court  will  sel* 
dom  question  the  action  of  the  legislature 
In  this  respect,  but  the  right  to  do  so  should 
not  be  daded.  It  Is  submitted,  however, 
that  for  good  reasons  the  greatest  caution 
-^ould  be  employed,  both  by  the  legidatore 
and  court,  in  exerdaing  the  discretion  Just 
mentioned." 

In  our  opinion,  this  constitutional  provision 
was  never  Intmded  to  be  called  into  requisi- 
tion unless  some  "important^uesllmi.  at 
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law"  was  Involred  In  the  exercise  of  execu- 
tive ^mictions,  or  npim  "solemn  occasions." 
It  Is  confined  ezcludTedj  to  such  qaestioiiB 
■8  may  nJm  a  donbt  in  the  executlTe  de- 
partment,—never  In  the  legislative.  Were 
we  to  coustrue  it  otherwise.  It  would  be  lia- 
ble to  become  the  medium  of  great  abuse. 
It  certainly  could  not  have  been  intended 
to  authorize  an  ex  i>arte  adjudication  of  im< 
[wrtant  questions  of  law  by  means  of  ex- 
ccutive  questionQ,  nor  could  the  purpose  have 
been  to  exact  a  response  for  an  exposition 
of  a  constitutional  provision  relating  to  a 
given  g^ral  subject  in  anticipation  of  cer^ 
tain  mlingB  of  the  presiding  officers  (tf  the 
senate  or  house  of  represeatatires,  vptm 
purely  parliamentary  law. 

It  may  not  be  improper  for  ua  to  furtber 
suggest  that  a  satisfactory  response  to  the 
resolution  would  require  vast  research,  and 
extraordinary  caution.  Whenever  we  as- 
sume the  rU^t  to  answer  su<di  questions, 
we  must  act;  both  as  court  and  counsel,  up- 
on ex  parts  proceedhigs.  It  ts  a  principle 
declared  by  our  constitation,  (section  2,  art 
6,)  and  of  universal  recognition,  that  no 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  duo  process  of  law.  There 
can  be  no  due  process  of  law  unless  the 
party  to  be  affected  has  his  day  In  court 
^et  a  hasty  constmction  and  appUcation  (tf 
this  provision  ml^t  lead  to  the  ex  parte 
adjndlcatiott  of  private  rights  by  means  of 
an  cxecntlve  question,  without  giving  the 
party  hiterested  a  day  or  rciae  in  cotut. 

Again,  it  could  not  baTe  beoi  Uie  inten- 
tion of  the  conatltntlon  makers  to  permit 
the  presentation  of  questions  as  to  whether 
a  bUl  has  beoi  passed  by  the  legislature 
by  the  icqnUte  number  of  votes  or  not 
This  question,  prtmarlly,  nnist  be  left  to 
the  Judgment  of  that  departm^t  of  our  gar- 
enunentr  and  tbdr  Judgment  must  be  Una] 
until  It  shall  be  called  in  question  through 
the  usual  arsnue  provided  for  testing  It  A 
proper  regard  for  the  constitutional  arrange- 
ment of  the  dUI*r»t  departmait>  of  goyem- 
ment  and  the  constitutional  powers  and  duties 
dercdTinv  upon  each  department,  forbids  ttw 
conclnslon  that  this  court  should  have  any- 
thing to  do  with  such  matters.  It  la  not  our 
dn^  to  give  advice  upon  any  questfon  riot- 
ing to .  fact  or  poUcj.  It  Is  the  KuivtAre 
province  of  the  legislature  to  Judge  of  the 
necBMtty  or  desirability  of  each  question  or 
act  performed. 

The  question  propounded  hy  the  Joint  reso- 
lution under  consideration  calls  for  the  con- 
■troctkm  of  an  important  section  of  the  con- 
stitution, idotlng  purely  to  legtaUUvs  dtity 
and  requirement  Any  answer  to  the  quee- 
ttoo  would  necessarily  affect  vast  property 
Interests,  and  profound  qnesttons  of  public 
policy.  There  may  be  now,  In  this  and  other 
courts  of  the  state,  actions  throng  wUdi 
some  of  theeejnatters  are  In  process  of  aO- 
JndicatloiL  iy>  anticipate  sutib  cases,  and 
pass  in  this  Himunaiy  manner  upon  the  right 


involved,  without  the  parties  before  ua,  and 
without  the  aid  of  counsel,  la  something  we 
should  not  be  aaked  to  do.  except  upon  th;! 
gravest  and  most  urgent  necessity. 

For  the  reasons  above  expressed,  and  many 
otaiers  which  might  with  propriety  be  urged, 
and  which  wUl  readily  occur  to  your  excel- 
lency and  the  honorable  aeaatB  and  bouse 
of  r^resentatives.  we  must,  with  due  re- 
apectt  decline  to  answer  the  questions  pro- 
pounded by  the  joint  restrfntlou.  Yet,  in  do- 
ing so,  we  desire  to  assure  your  excellency, 
and  the  senate  and  house  of  representatives, 
that  we  shall  always  cordially  co-operate 
with  yon  in  the  separate  duties  belonging 
to  your  departments,  so  far  as  such  co-opera- 
tkm  may  be  proper  and  just,  under  the  ecu- 
stltution  and  laws  of  the  state. 
Heepectfnlly,  your  obedient  serranta. 

JOHN  E.  BKNNEJTT, 
DIGHTON  OORBON, 
A.  G.  KELLAM, 
Judges  of  the  Supreme  Court,  State  of 
Booth  Dakota. 


HURON  WATERWORKS  00.  v.  OITT  OF 

HURON. 

(Supreme  Court  of  South  Dakota.    March  15. 

1893.) 

]>ISSOI<DTIO!i  or  IVJCSCTION — DlSOEBTiaX  OV 

COCBT. 

1.  A  dissolution,  Uke  the  granting,  of  in- 
junction, is  largely  a  matter  of  jndlciai  discre> 
don,  which  most  be  detennined  by  the  nature 
of  the  particular  cause  under  eouBideration. 

2.  While  it  is  a  well-settled  rule  that  when 
the  BWOTD  answer  fully  and  aneqalvocaJIy  draies 
all  the  material  aHegations  of  the  oompUInt  up- 
on which  the  eomplaioant's  •qnities  test  the 
InJnnctioD  will  be  dlsaolved,  yet  such  rule  Is  not 
without  exception,  and  a  court  may,  in  tiie  exer- 
cise of  a  soond  discretion,  refuse  a  dissolution 
when  there  Is  ground  for  apprehending  some  ir- 
repnrable  injury  or  great  hamship,  if  the  injunc- 
tion is  disflolved  before  the  hearing  of  the  case 
upon  the  merits. 

a  When  tihe  riiiits  .of  tbs  defendant  are 
protected  by  a  good  and  suffident  bond,  so  that 
no  Injury  can  result  from  a  contlouance  of  the 
injunction.  Its  continuance  Is  to  some  extent  a 
matter  of  dlBcretlon,  and  this  dlscretiott  abeotd 
be  exerdsed  in  favor  «f  tiie  party  mast  iaUe 
to  be  injored. 

CSrIlabtu  bj  the  Conxt) 

Appeal  from  circuit  court,  Beadle  county; 

A.  W.  Campbell,  Judge. 

Action  by  the  Huron  Waterworks  Compa- 
ny against  the  dty  of  Htiron  to  restrain  de- 
fendant tnm  taking  possession  of  ttie  wa- 
terworks of  plaintiff.  There  was  Jadgm«it 
In  favor  of  plaintiff,  and  defeatdant  appealsL 
Affirmed. 

A.  W.  WOmarth,  H.  Bay  ICyeis,  and  P. 
Vollrath,  for  appelant  John  I*.  Pyle  and 
A.  B.  MdvUle.  for  respondsnt 

BBNNETT,  P.  J.  The  fhcts,  as  Shown  li> 
Uie  pleadings,  are  few.  Hie  defendant  is  a 
municipal  corporation,  ramijiaed  and  exlst- 
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Inc  under  and  by  virtue  of  a  special  act  of 
the  leglsladTe  assembly  of  the  territory  of 
Dakota  approved  Martdi  8,  1883.  Among  the 
powers  granted  by  this  charter  was  one  "to 
-cooatruct  and  maintain  waterworka,  and  to 
make  all  needful  rules  and  regulatlotui  con- 
cerning tlie  diatrlbatkm  and  use  of  water 
soppUed  by  such  works;  to  establish  a  sys- 
tem of  drainage  and  sewerage  In  the  dty, 
and  regulate  the  use  and  purify  certain 
flewerst  drains,  and  aqueducts."  Section  7, 
pt.  8,  Charter  City  of  Huron.  Under  this 
power  the  defendant*  the  dty  of  Huron,  did 
construct  a  ayat^  of  watwworks,  the  in- 
habitants  of  the  dty  voting  and  raidng  the 
necessary  funds  to  pay  for  the  same.  After 
tiMit^twinit^  and  iii»^»g  these  waterworks  tor 
the  uae  and  benefit  of  the  people  for  several 
years,  the  dty  of  Huron,  by  ordinance  passed 
by  its  common  conndl  <m  the  2lBt  day  of 
July,  IStiO,  made  an  alleged  sale  and  trans- 
f^  of  thdr  waterworks  to  the  plaintiff  for 
an  alleged  valuable  consideration.  The  con- 
dition of  said  sale  being  accepted  by  the  i^alifc* 
tiff,  the  possession  of  these  waterworks  were 
turned  over  to  it  by  the  dty  of  Huron.  The 
alleged  sale  and  transfer  of  these  water- 
works were  under  the  supposed  power  grant- 
■ed  by  the  dty  charter  "to  purchase,  hold, 
lease,  and  convey  real  and  personal  pr(^>er^ 
for  the  use  of  the  dty."  The  plaintiff  alleged 
that  the  dty  of  Huron  la  now  threatening 
to  retake  the  possession  of  thdr  waterworks 
by  force,  and  appropriate  them  to  Its  use, 
and  asks  for  an  injunction  order  restraining 
and  o^olnlQg  the  dty  of  Hunni,  ita  oBlcwm 
or  agents,  and  all  other  peraofiB  acting  1^, 
through,  or  under  it,  from  in  any  manner  In- 
terfering with  plfllntlfTs  (pilet,  peaceatde  poe- 
aeaBtMi  and  enjoynui^  of  said  prop«ty,  or 
from  the  collection  of  rents  for  the  use  of 
water,  and  from  the  plaintiff's  use  of  the 
streets  for  maintaining  water  pipes,  etc.,  duis 
Ing  the  pendency  of  the  action  determining 
the  rights  of  ttie  putlea  in  tba  premises. 
The  plaintiff  also  alleges  that  the  mayor  of 
the  dty  and  a  majority  of  the  dty  oonncll 
have  made  threats  at  different  tJmes,  stetlng 
that  tlic7  tntended  to  take  pasBeadmi  of  said 
wateanfforks,  and  appn^^late  the  same  to 
the  use  of  the  dty,  and  upon  information 
and  belief  the  plaintiff  states  that  mdess 
they  are  restrained  by  the  court  the  def  aid- 
ant, by  its  eflfHTts,  will  take  poasesdon  of 
■aid  waterworks,  and  bring  on  a  oolUidon 
between  such  oflloers  and  ttw  employes  of 
the  plalntlfl,  whldi  woold  be  to  the  great 
and  irreparaUe  injury  of  the  said  plaintiff; 
and  farther  alleges  that  the  defendant  Is  al- 
ready Indebted  for  a  larger  sum  than  can  be 
legally  yasesaed  against  it,  and  would  be  un- 
able to  respond  In  damages  for  any  Injury 
to  plalntUTs  property.  The  answer  ctf  the  de- 
fendant denies  the  sale  and  conveyance,  or 
ttiat  th€|y  were  made  fora  valnaNe  considera- 
tion, denies  the  legal  possesaltm  of  the  plain- 
tiff, and  denies  that  the  plaintiff  haa  made  any 
valoalde  additions  and  Improvements  to  the 


property;  but  alleges  that  the  pretended 
sale  waa  brought  atraut  by  fraud  and  collu- 
sion with  one  or  jmore  of  the  offloera  of  the 
dty,  and  further  denies  the  power  of  the 
dty  to  sell  or  transfer  the  property  to  any 
one.  The  defendant  denies  that  she  has 
threat^ed  to  take  fordble  posseadon  of  said 
waterworks  system;  denies  that  die  threat- 
ened to  prevent  the  plaintiff  from  collecting 
the  rents  and  profits  from  tiie  use  of  said 
waterworka:  denies  ttiat  she  has  threatened 
to  remove  any  of  the  property  mentioned  in 
plaintiffs  complaint;  and  denies  tliatshe  will 
damage  or  cause  the  plaintiff  any  expense 
or  trouble  in  protecting  said  property  from 
violence;  denies  that  she  is  attempting  to 
appropriate  plaintiff's  property,  or  any  part 
thereof,  or  intends  to  deprive  plaintiff  of  the 
quiet  or  peaceable  poesesdon  of  Its  property; 
and  denies  that  the  plaintiff  would  sustain 
an  irreparable  Injury  or  damage  If  the  de- 
fendant should  take  possesdw  of  said  war 
terworlu  property;  and  denies  the  insolven- 
cy  of  the  dty,  or  inability  to  respond  tn  dam- 
ages for  any  Illegal  acts  of  its  officers  or 
agents.  Upon  the  hearing  of  the  complaint 
and  answer  the  court  below  granted  the  In- 
junction order  as  prayed  for  by  the  plaintiff, 
from  which  order  the  appeal  is  taken. 

The  only  question  for  our  determination  la, 
do  the  facts  alleged  lu  the  complaint  and  the 
denials  contained  In  the  answer  Justify  the 
court  In  granting  laie  tnjoncdoa  order  dur- 
ing tbo  poidaicy  of  tiie  action  to  determine 
the  respective  ri^ts  of  the  parties?  In  its 
detraniinatlon  we  shall  not  disenss  any  of 
the  questions  which  may  relate  to  the  valid- 
ity or  invalidity  of  llie  alleged  sale  of  Uie 
waterworiu  br  ^  city  of  Huron  to  the 
plaintiff,  but  confine  oursdvas  exdudvely 
to  the  propodtlon,  should  the  injunction  or- 
der have  been  issued?  To  determine  this 
we  have  nothing  but  the  complaint  and  an- 
swer betom  US.  By  tliese  It  appears  that  ttie 
court  did  grant  an  ex  parte  taaporaiy  iujnno- 
tkm  without  notioe  to  Ibe  deCendaut  Upon 
an  order  to  show  erase  whj  this  temporary 
injunctiom  should  not  be  made  pemnanent 
during  *****  poidency  of  action  to  detH> 
mira  Uie  rights  of  tlie  parties,  the  defendant 
appears  and  answers  and  denies  all  the  ma- 
terial allagattons  of  the  oomplaint  wtiidi  en- 
titles the  plalntlfl  to  an  interraition  of  equi- 
table relief,  and  asks  Oie  court  to  dissolve  the 
iujunction  already  granted;  but  this  was  de- 
nied. It  is  a  wdl-settled  rule  that,  when  the 
Bwom  answer  folly  and  nnequlToamy  denies 
all  the  material  allegations  of  the  bill  upon 
which  the  complainant's  equities  rest,  the  in- 
junction will  be  dissolved.  Tbe  denial  most 
be  of  the  same  positive  diaiacter  as  the  aver- 
ments In  the  complaint  on  which  the  com- 
plainant's equities  rest  Taylor  r.  IHcldnson, 
tS  Iowa,  488;  Canlfldd  r.  Curry.  88  Mich. 
CM*  80  N.  W.  Hep.  181;  Plneo  v.  Heffel- 
finger,  29  Minn.  183.12  N.  W.  Rep.  622:  Blum 
V.  liOKbu,  68  Tex.  121;  Anderson  v.  Reed, 
llIowa,lT7;  Pai^inson  v.  Trousdale,  S  Scam. 
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307;  Sdioeffler  r.  Schwnrttag.  17  Wis.  30; 
Foxworth  T.  Magee,  48  Miss.  632;  Barr  r. 
Collier..  64  Ala.  3d;  HoUtster  t.  Bariaey.  9 
N.  H.  230;  Magnet  Min.  Co.  v.  Page  &  P.  SU- 
vev  Min.  Co.,  9  Ner.  347;  Grant  Co.  t.  Oo- 
ItHilal  &  U.  a  Mortg.  Ca,  (S.  D.)  68  N.  W. 
Kep.  746,  and  cases  Qiereln  dted.  It  mnst. 
bowever,  be  borne  In  mbad  that  tbe  dissolu- 
tion^ like  the  granting  of  Interlocatory  Injuno- 
tlon,  is  largely  a  matter  of  Judicial  discretl<ni, 
which  must  be  determined  by  the  nature  of 
the  particular  cause  under  consideration.  A 
dissolution  does  not,  therefore,  necessarily 
follow,  and,  of  course,  upon  the  coming  in 
of  the  answer  denying  the  material  allega- 
tions of  tbe  bill  upon  which  the  injunction 
Issued,  a  court  may,  in  the  exercise  of  a 
sound  Judicial  discretion,  refuse  a  dissolution, 
and  continue  the  injunction  to  the  hearing, 
when  tbe  circumstances  of  the  case  seem  to 
demand  this  course.  Walker  t.  Stone,  70 
Iowa,  103,  30  N.  W.  Rep.  39;  Kahn  t.  Kevor 
good.  80  Ta.  842;  De  Godey  t.  Oodey,  89 
CaL  157;  McOreerr  7.  Brown.  42  Gal.  457. 
But  the  dlscretloh  referred  to  Is  neverthe- 
less a  sound,  legal  discretion.  To  warrant 
its  exercise  In  making  an  exception  to  the 
general  role,  and  tbe  effect  of  a  full  denial 
in  the  answer  of  the  equities  of  tbe  com- 
plaint, th/en  must  be  ground  for  apprehend- 
ing some  Irreparable  Injury  or  great  hard-' 
ships  to  the  plaintiff  if  the  Injunction  be  dis- 
solved. There  must  be  at  least  a  probable 
necessity  for  the  Injimctlon  to  prevent  great 
Injustice  to  the  plaintiff.  In  the  case  at  bar 
there  was  no  evidence  introduced  to  sustain 
either  the  allegations  of  tbe  complaint  or 
the  denials  of  the  answer.  The  plaintiff  and 
respondent  bases  Its  claim  to  an  Injunction 
on  the  grotmds:  (1)  That  it  had  purchased 
the  waterworks  of  the  dty,  and  received  a 
deed  of  conveyance  for  them,  and  Is  in 
peaceable  possession;  (2)  that  the  defend- 
ant and  appellant  is  threatening  to  take  for- 
cible possession  of  said  waterworks,  and  pre- 
vent the  reapond«it  from  collecting  the  r«its 
and  profits  for  the  use  of  said  water  system; 
(3)  that  the  appellanta  are  already  indebted 
more  ttian  the  assessable  value  of  the  prop- 
erty of  the  city  can  be  legally  taxed  to  pay, 
and  is  wholly  unable  to  respond  In  damages 
for  any  Injury  which  might  result  from  such 
forcible  possession.  While  defendant,  in  Its 
answer,  denies  that  ttte  plaintiff  has  any 
right  to  tbe  possession  of,  or  baa  a  lawful 
title  to,  said  waterwoiics,  and  claims  that  the 
dty  was  utterly  incapable  of  selling  or  con- 
veying them  to  any  person  or  corporation 
If  it  so  desired,  it  alleges  that  the  possession 
of  the  respondrat  Is  merely  that  of  a  trustee 
of  the  dty,  and  that  the  dty  can  at  any  time 
it  desires  take  possession  of  said  propwty, 
and  discharge  the  trustee,  and  that  it  la  in 
duty  bound  to  maintain  the  same  for  the 
benefit  of  the  people.  And  while  the  de- 
fendant does  deny  the  threats  to  take  po»- 
seaslon  of  the  plaintiff's  property  by  force, 


or  Its  Intention  to  collect  the  roits  and  proflta 
arising  from  the  use  of  the  watem'orks.  yet  by 
inference  in  Its  allegations  it  does  show  that 
It  bitends  to  take  the  possesion  of  them  claim- 
ing that  they  are  not  the  plaintifTa,  but  that 
tliey  are  the  defendant's,  and  'that  the  pos- 
session of  the  plaintiff  Is  lllegsl,  and  that  the 
plaintifT  Is  an  Involuntary  trustee  of  the  de~ 
fondant  This  Intention  Is  also  Inferentlallr 
shown  by  the  repeal  of  the  ordinance  by 
which  the  alleged  sale  was  consummated. 
Even  conceding  that  the  dentals  of  the  an- 
swer of  the  defendant  are  complete  and  tm- 
objectlonnble,  still  It  wotild  seem,  in  the  ex- 
orcise of  a  sound  discretion,  the  jndgm^t  of 
the  lower  court  diould  not  be  disturbed  un- 
til the  final  disposllion  of  the  case  upon  Its 
mertts.  Especially  will  this  be  so  when  It  is 
appar^t  that  a  dlssolutloD  of  the  Injunction 
tnl^t  result  in  greater  Injury  and  hardship 
than  its  continuance.  High,  Inj.  » 1508, 1509, 
soys:  "If  the  continuance  of  the  Injunction, 
even  admitting  defendant's  answer  to  be  true, 
cannot  prejudice  or  impair  his 'rights,  and. 
on  the  other  hand,  Ita  dissolution  mignt  se- 
riously impair  the  rights  of  complainant,  the 
motion  to  dissolve  upon  the  coming  In  of  the 
answer  should  not  be  allowed."  Partber- 
more,  In  the  case  at  bar  defendant  cannot 
have  been  prejudiced,  nor  Its  legal  rights  Im- 
periled, by  the  granting  of  the  injunction. 
The  order  granting  the  injunction  was  upon 
condition  of  the  plaintiff  glvii^  a  good  and 
snfflclent  bond  in  the  sum  of  ^,000,  condi- 
tioned to  pay  all  damages  whldi  the  defend- 
ant might  sustain  by  reason  of  the  Issuance 
of  the  Injunction,  which  bond  was  duly  ex- 
ecuted. As  was  said  In  the  case  of  Hicks  v. 
Oompton,  18  CaL  210:  "The  rights  of  the 
def^idant  are  protected  by  a  bond,  and  no  in- 
jury can  result  to  them  from  a  continuation 
of  the  Injunction.  The  plaintiff  has  no  se^ 
curity  whatever,  and  the  dissolution  of  the 
Injunction  leaves  him  at  the  mercy  of  the 
defendants.  The  granting  and  continuing  of 
Injunctions  of  this  nature  are  to  some  ex 
tent  matters  of  discretion,  and  this  discretion 
should  always  be  exercised  in  favor  of  the 
party  most  liable  to  be  injured.**  In  the  case 
of  Hunt  V.  Steese,  75  CaL  624,  17  Pnc.  Rep. 
920,  when  the  trial  court  refused  an  Injunc- 
tion pendente  lite  to  restrain  waste  in  an 
action  of  ejectment,  the  court  said:  "In  all 
cases  of  this  Idnd  an  injunction  should  be 
granted  pending  the  determination  of  the  la- 
sue  of  OAvnership,  unless  it  appears  that  the 
plaintiff's  title  Is  bad,  or  at  least  that  there 
is  no  reasonable  ground  for  the  assertion  of 
titie  by  the  plaintiff;"  and  tiie  lower  court 
was  directed  to  issue  the  Injunction.  Up«>n 
therulesof  law  applicable  to  thiseaseand  the 
authorities  above  quoted,  and  upcm  prtndplt-s 
of  sound  reason  and  Justice,  we  are  of  tbe 
opinion  that  the  court  below  did  not  err  In 
granting  the  Injunction  pending  the  trial  of 
this  case  upon  the  m»lta.  Ita  Judgment  Is 
therefore  affirmed. 
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YERT  T.  TERT. 
(Snprou  Conn  of  South  Dakota.  March  15, 

Bbtisw  oir  Appbal— VACATijta  Appei.i.abi.1  Ob- 
SER — Allow^nob  or  Alivont. 

1.  ThU  coort  will  not  roTiew  aa  order  of 
the  ehxait  coart  refaslng  to  vacate  an  appeal- 
able order  theretofore  made  hy  sacb  conrt,  and 
which  it  had  jurisdiction  to  make. 

2.  To  renew  such  order  would  be,  In  ef- 
fect, to  pass  upon  the  merits  of  the  first  order, 
ud  the  time  for  an  upeal  from  aod  rerleir  of 
the  first  order  cannot  be  thus  extended. 

3.  To  justlfr  court  In  modifying  its  for- 
mer Jndgmoit  as  to  allowance  of  alimony,  it 
should  be  satisfied  that  It  is  pasring  upon  a 
dissent  state  ui  facts  from  those  already  ad- 
judicated upon;  bnt  what  degree  of  change  is 
essential  to  constitute  a  different  state  of  facts 
must  In  general  be  addressed  to  the  Judicial 
discretion  and  Judgment  of  the  trial  court,  the 
inquiry  being  whether  sufficient  cause  has  in- 
tervened since  its  former  Judgment  to  authorize 
or  require  the  court,  applying  equitable  roles 
and  principles,  to  change  the  allowance. 

(SrUabos  hr  the  GonrtJ 

Appaal  from  drcidt  conrt,  Hn^iea  cnmtxi 
B.  6.  Pnller,  Judge. 

Actton  by  Bdmond  J.  Tert  against  May  H. 
Tert  for  dlroree.  There  was  Jodgment  for 
defmdmit  on  her  atm  complaint  for  dtT(»ce. 
and  her  motion  to  Increase  her  alimony,  and 
TCt  aside  an  order  reducing  her  alimony,  was 
denied,  and  she  appeals.  Affirmed. 

A.  B.  MelTlUe,  for  appellant  O.  O.  Hart- 
ley, for  reqKtndaLt. 

KBIJ:AM,  J.  In  1881,  appellant  com- 
menced an  action  against  respondent  for  sep- 
arate maintenance.  Wtdle  sodi  action  was 
priding,  respondent  began  an  actttm  In  the 
same  comrt  against  appellant  for  divorce. 
These  actions  were  consolidated,  and  appel- 
lant's pleadings  so  amended  aa  to  ash  for  a 
diToroe  from  resptmdent  Upon  the  trial  a 
Judgment  of  divorce  was  entered  in  fovor  of 
appdOaut,  and  against  respondent  and  hy 
the  Judgment  of  the  court  926  was  ordered 
to  be  paid  mmithly  by  respondent  to  appel- 
lant for  her  sivport  Upon  tbe  20th  day  of 
April,  1802.  on  motion  of  respondent,  and  up- 
on his  affidavit  purporting  to  Justly  exhibit 
bis  ffwntirtwi  condition,  and  upon  counter 
affidavits  on  tbe  part  of  appellant,  the  court 
made  an  order  redndng  such  alimony  to  |15 
per  montli,  with  leave  to  appellant  to  ^ply 
for  a  modification  if  respondent's  drcumstan^ 
ces  sbould  aubaequently  improve.  To  the 
making  of  this  order  appelant  objected,  both 
upon  the  merits  and  on  tiie  ground  that  the 
court  had  no  authority  to  change  or  modify 
the  alimmiy  aa  fixed  In  the  judgment,  oc^t 
nptm  a  showing  of  a  material  change  In  the 
drcumstancea  of  respondent  On  the  0th  day 
of  S^tember  ftdloiring,  wpdlont  moved  the 
court  fw  an  order  increasing  her  alimony  In 
this  case  frmn  |15  per  month  to  9^  per 
month,  and  setting  aside  the  order  of  April 
20.  1892.  which  temporarily  reduced  the 
alimony  from  $2S  per  month  to  915  per 


month.  This  motion  was  supported  and  re- 
!dsted  by  affidavits.    Tbe  motion  was  denied, 
this  appeul  is  brought  to  review  such  de- 
cision. 

It  Is  contended  by  appellant  that  the  mo- 
tion should  have  been  granted,  for  the  rea- 
son that  the  order  of  April  20th,  reducing  the 
alimony,  was  made  without  auOiority,  be- 
cause ft  was  not  shown  that  respondent's 
drcumstancea  had  changed  for  the  worse 
since  the  rendition  of  the  Judgment  which 
fixed  the  alimony  at  $25.  We  have  no 
means  of  examining  this  question.  The  rec- 
ord is  entirely  silent  as  to  respondent's  con- 
dition at  the  time  of  the  Judgment  but  it  was 
shown  that  he  duly  paid  the  monthly  install- 
ments for  December,  1891,  and  January,  Feb- 
ruary, and  March.  1882.  That  during  these 
months  he  had  been  tea<dilng  school  at  $35 
per  month;  ^at  In  April  he  was  out  of  em- 
ployment, and  unable  to  obtain  It;  that  he 
was  obliged  to  support  their  infant  child; 
that  be  was  not  only  destitute  of  money  and 
properly,  bat  that  be  had  be^  obliged  to 
borrow  mtmey  to  enable  him  to  meet  the 
penses  of  himself  and  child  and  the  paymoiti 
to  appellant.  It  Is  true  it  does  not  api>ear 
that  any  dckness  or  other  misfortune  had 
overtaken  him;  nor  Is  thrae  any  express 
showing  of  his  circumstances  or  his  aton- 
ic to  pay  in  April,  as  compared  with 
his  circumstances  and  abUi^  at  the  time 
of  tbe  decree.  To  Justify  the  court  In 
modifying  Its  former  Judgment  It  should  un- 
doubtedly be  satisfied  that  It  Is  passing  upon 
a  different  state  of  facts  than  those  already 
adjudicated  upon;  but  what  degree  of  change 
is  essoitial  to  oonstltate  a  dUTerent  state  of 
facts  must  in  gweral  be  addressed  to  the 
Judicial  discretion  and  judgmmt  of  the  trial 
court,  the  inquiry  being  whether  sufficient 
cause  has  intervened  since  its  tormer  Jndg* 
ment  to  authorise  or  reqtdre  the  conrt  ap- 
plying equitable  rules  and  principles  to 
change  the  allowance.  If  it  appeared  to  the 
satlstactlon  of  the  court  that  respondent's 
affairs  had,  wifliont  contributory  teult  on  his 
part  so  changed  as  to  materially  affect  his 
ablll^  to  pay,  the  conrt  might,  as  provided 
In  section  2084,  Comp.  Laws,  modify  the  a^ 
lowance,  for  it  was  the  rights  of  the  parUea 
under  the  facts  existing  at  the  time  of  the  de- 
ci-ee  thftt  were  then  adjudicated.  The  trial 
court  was  evld«itly  of  the  opinlim  that  the 
affldavita  presented  did  show  sudi  change, 
and,  under  the  particular  circumstances  of 
this  case,  it  was  a  question  of  fact  peculiarly 
wlttiin  Its  province  to  determine.  Bnt  assum- 
ing that  the  order  of  April  20th,  reducing  the 
alimony,  ought  not  to  have  been  made,  stlD 
It  was  made,  and  was  not  void,  for  the  court 
bad  Jurisdiction  of  the  partlea  and  the  sub- 
ject-matter. Although  oToneous,  It  was  a 
good  order  until  reversed.  For  five  months 
appellant  has  acquiesced  in  It  receiving  with- 
out objection  the  monthly  stipend  allowed 
by  it  It  Is  true  she  excepted  to  the  ded- 
idon  of  the  court  making  the  reductltm,  bnt 
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took  DO  ftirther  timely  steps  to  have  It  re- 
viewed, ^ther  appeal  or  otherwise,  and 
It  Is  now  too  late  to  review  that  proceeding* 
There  Is  no  pretense  that  the  order  was  made 
through  "mistake,  Inadvertence,  snrpilse,  or 
excusable  neglect."  so  as  to  be  subject  to 
section  4939,  Comp.  Laws,  which  provides 
that  the  court  may  set  aside  such  an  order 
at  any  time  within  a  year  from  notice.  To 
entei-taln  aud  examine  this  appeal  from  the 
order  of  the  oourt  refoalng  to  set  aside  Its 
former  order  would  be,  in  effect,  reviewing 
and  passing  upon  the  merits  of  the  first  order. 
The  time  within  which  an  order  may  be 
brought  to  the  appellate  court  for  review  is 
fixed  by  statute,  and  it  cannot  be  thus  ex- 
tended. Thompson  t.  Lyndi,  43  OaL  482; 
iDsuTHnce  Oo.  t.  Weber,  (N.  D.)  60  N.  W. 
Rep.  703. 

So  far  as  the  order  appealed  from  may  be 
regarded  as  a  refusal  by  the  court  to  Increase 
the  allowance  to  appellant  to  $25  per  month, 
we  think  It  is  right,  upon  the  facts  shown. 
Of  course  we  know  nothing  of  the  evidence 
upon  which  the  divorce  was  granted.  The 
cause  was  desertion,  and  we  nm«>  that  re- 
spondent was  the  party  principally  in  fault 
The  affidavit  before  us  shows  that  he  tias  no 
property,  no  professlcm,  and  no  money,  eT' 
cept  as  be  earns  It  either  by  manual  or  mm- 
tal  labor;  that  he  is  charged  with  the  saj^ 
port  of  the  infant  child  of  the  parties  of  this 
proceeding,  and  la  considerably  In  debt.  The 
appellant  Is  not  In  good  health,  but  to  soffl- 
dently  strong  so  that  she  Is  earning  moderate 
wages  at  typewriting.  Tbe  case  presents  not 
only  the  question  of  how  much  a  woman  so 
circumstanced  on^t  to  hare,  but  also  tiie 
question  of  how  much  a  man  so  circumstan- 
ced ought  to  pay.  In  the  adjnstmwt  of  these 
conflicting  ctuisiderations,  we  think  the  court 
below  acted  with  discretion  and  good  Judg- 
ment The  order  appealed  from  la  affirmed. 
All  tbs  judges  coocnrrlng. 


HBBOAABD  «t  al.  v.  DAKOTA  LOAM  '* 

TRUST  CO. 
<Biv*nie  Oonrt  of  SouOi  Dakota.    Mardi  2, 

1803.) 

Apfbal  —  PtSAX.  JuDGHBTTT  —  AMBXDignra  ov 
Plsadikos— AonoK  sr  Fiiuf— Plkadikg. 

1.  When  a  controversy  between  two  parties 
ii  ended,  so  far  as  the  court  before  whidi  U  Is 
pecdiDK  caa  end  It  the  judgment  Is  then  final, 
rerardieBB  of  mere  matter  of  form.  An  appeal 
will  lie  from  ■ach  a  judgment. 

2.  A  jadKmeat  of  the  drcuit  court  "that  the 
actloD  be  and  Is  hereby  dismissed"  Is  final,  and 
an  appeal  may  be  taken  tberefroni. 

3.  The  allowance  of  amendmeDts  to  plead- 
ings is  a  matter  largely  within  the  discretion  of 
the  court  yet  such  discretion  should  not  be  so 
liberally  used  as  to  result  In  injustice  or  hard- 
ship to  litigants.  AmendmeDts  to  pleadings  are 
only  allowable  in  furtherance  of  Jostles;  never 
for  the  purpose  of  defeating  it 

4.  In  an  action  by  putles  doing  badness 
imder  a  fictitions  name,  it  is  not  incumbent  upon 
the  pltdntiifs  to  allege  in  their  onnplaint  that  a 
ueruficate  of  partnersiiip  has  been  filed,  as  pro- 


vided by  sections  4066,  4068,  Comp.  Laws.  Ob- 
jection that  DO  sndi  certiScate  has  been  filed 
must  therefore  be  taken  by  the  answer;  othei^ 
wise,  under  section  4013,  Comp.  Laws,  it  ts 
waived. 

6.  If  a  defendant  fails  to  plead  that  the 
lalntiff  has  not  fUed  the  certificate  as  required 
y  aectious  4066,  406S,  Comp.  Laws,  at  the  time 
or  before  be  pleads  to  the  merits,  he  wilt  not  be 
permitted  to  amend  his  answer  so  as  to  Intro- 
dnoe  tills  plea  after  tiie  trial  of  the  Issues. 
(Srllsbos  by  tite  Court) 
Appeal  from  circuit  court  Codington  coun- 
ty; J.  O.  AndrtfWB,  Judge. 

Acticm  by  U.  A.  HeegaoM  and  anothw. 
copartnem  as  Heegaard  &  Co.,  against  tne 
D^ota  Loan  ft  Trnst  Company,  a  eorpora- 
tion,  to  recom  for  goods  sold  and  deliv- 
ered. There  was  Judgment  of  dismissal,  and 
the  plaintiffs  appeaL  Reversed. 

M^tte  ft  Mellette,  for  a]n>«Uai>t>>  Olaa 
&  Tan  Bnaklrk,  for  reqxmdsBt 

BENNETT,  P.  J.  The  plaintiffs  were  co- 
partners doing  business  under  the  firm  name 
of  Heegaard  ft  Co.  It  Is  alleged  they  sold 
and  delivered  to  the  defendant,  at  Its  special 
instance  and  request  m»chaudlse  valued  at 
$400,  and  that  there  is  a  balance  due  them 
on  said  sale,  which  the  defendant  has  refused 
to  pay.  The  orlgbial  answer  admits  that  the 
plaintiffs  were  copartners  and  doing  bualneas 
under  the  name  of  Heegaard  &  Co.,  but  deny 
they  are  owing  them  any  balance.  Upon 
tiie  trial  of  the  Issues  thus  made,  after  the 
plaintiffs  had  introdnced  all  of  their  evi- 
dence in  support  of  the  complaint  and  the 
defendant  had  submitted  all  of  Its  evidence 
In  bar  of  the  action,  the  defendant  intro- 
duced a  witness  whose  testimony  tended  to 
show  that  the  platotiffa  had  failed  to  file  in 
the  office  of  the  derk  of  the  drcoit  court  of 
Codington  county  a  certificate  in  rdation  to 
the  partnerdilp  of  Heegaard  ft  Co.,  as  re- 
quired by  sections  4066,  4066,  Comp.  Laws, 
stating  the  names  in  full  of  the  persons  com- 
posing audi  partnership,  and  their  place  ot 
residence.  This  evidence  was  admitted  at 
the  time  it  was  offered,  without  objection. 
The  defendant  thai  rested  Its  case,  and 
asked  the  court  to  direct  a  verdict  upon  all 
the  Issues  In  favor  of  the  defendant  This 
motion  was  overruled.  The  plalnttfCa  then 
moved  to  strike  out  all  the  testimony  in  rela- 
tion to  the  nonfiling  of  any  certificate  by 
the  plaintiffs  in  the  office  of  the  cleric  of  the 
circuit  court  (1)  because,  under  the  pleadings 
In  the  action,  the  answer  of  the  def^idant 
admits  the  copartnership  of  the  {dalntiffs, 
and  that  no  pleading  involved  in  tiie  action 
justifies  the  Introduction  of  that  evidence;  (2) 
because,  in  order  to  render  the  evidence 
competent  the  matter  stated  in  the  sections 
of  the  Compiled  Laws  above  ref^ed  to 
must  be  spedflcaily  pleaded.  This  motion  of 
the  plaintiffs  was  overruled,  l^e  d^oidant 
then  asked  leave  to  amend  the  answer  so  as 
to  conform  to  tiie  proof  as  introduced  on  this 
point  This  mottim  was.  granted.  Before 
this  amended  answer  was  filed,  the  d<*CeaMl- 
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ant  oaked  the  cosrt  to  Oreet  a  vodlet  In  Itai 
favor.  Before  a  decMoa  oo  the  motion  was 
nffldered  hf  the  court,  the  unaaded  answer 
was  filed.  The  pbdntiffs  then  moved  to 
have  tt  strlcfcen  from  the  fllee— First,  be- 
cause tt  Is  too  latOk'  sfter  «rldenoe  has 
been  Introduced,  to  file  an  amended  answer 
\rhi<A  In  Its  natoie  Is  a  plea  !n  abatem«tt; 
second,  beeanse  the  defendant  baa  shown  no 
cause  or  saflUlflnt  exense  tor  Oi»  AtHaj  In 
flllnic  Its  amended  snswer  or  plea  in  abate- 
ment natlA  after  the  Issaes  bad  been  tried 
upon  the  wtgtnal  pleadings  The  motion  to 
direct  a  Terdlct,  and  tiie  motion  to  strike 
oot  the  tesUmonr  in  relatlm  to  flUng  flie 
certificate,  were  OTermled.  Tba  platntifb 
ther  tntetpoeed  a  demurrer  to  the  amotded 
answer  Ttds  was  also  orerruled.  The  court 
ther,  open  Its  own  motion,  dismissed  the 
acdott  upo&  the  alleged  facts  as  diown  un- 
der the  amended  answer.  From  this  judg- 
ment of  dismissal  tills  appeal  Is  taknL 

The  Rn*  question  presented  on  the  appeal 
ts  whether  there  Is  a  final  judgment  In  the 
cansp  tmp  which  an  appeal  will  lie.  The 
entir  In  ^  record  is  as  follows:  "By  the 
Gonrt:  Th«r  judgment  Is  that  the  action  be, 
and  Is  hereby,  dlsmlaeed.**  It  Is  true  that 
this  Is  not  as  formal  as  It  might  be,  but  by 
this  order  of  the  court  the  cause  was  entire- 
ly ended,  and  out  of  court  It  was  dis- 
missed against  the  wlU  or  wish  of  the 
plaintiffs,  and  was  a  finality,  as  far  as  they 
were  concerned.  To  hold  that  this  Is  not  a 
final  jodgm^t  would  be  looking  more  to 
form  than  substance.  The  abstract  states 
**the  action  Is  hereby  dtemissed,"  and  we  are 
not  to  presume  that  the  dlsmisBal  was  not 
errectnal  and  flnaL  In  this  Tlew  we  are 
sustained  by  several  eminent  authorities. 
Judge  BlUott,  in  his  valuable  work  on  Ap- 
pellate Jurisdiction,  (page  T^,)  says:  "Form  Is 
not  a  matter  of  mucHx  Importance  in  de- 
termining whether  n  judgment  is  or  is  not 
flnaL  If  the  controversy  is  ended  between 
the  parties  so  far  as  the  court  can  end  it, 
Oien  the  judgment  Is  final,  regardless  of 
mere  matter  of  form.  This  must  necessa- 
rily be  true,  since  the  order  terminates  the  llt- 
iinttlon  In  the  court  where  it  Is  pending. 
Nothing  more  can  be  done,  except,  perhaps, 
prepare  for  an  appeaL  It  Is  obvious  that  un- 
der this  rule  an  order  dIsmiBfdng  a  case  over 
the  objection  of  the  plaintiff  may  constitute 
a  final  judgment"  In  the  case  of  Koons  v. 
Williamson,  90  Ind.  690,  where  an  appeal  was 
takw  from  an  order  dismissing  a  cause  of 
action,  the  court  say:  "The  appellants  con- 
tend that  there  was  no  such  judgment  in  the 
case  as  can  be  appealed  from.  We  think  oth- 
erwise. Tlie  judgment  of  the  court,  as 
stated  In  the  record,  is  in  these  words:  The 
cause  of  action  Is  dismissed,  at  the  cost  of 
the  i^atntlffla'  fnie  entry  of  judgm^it  fai  not 
as  formal  as  It  ml^t  be,  but  the  form  of  the 
entry  expresses  in  the  fewest  words  just 
what  the  court  adjudged  and  did.  The  judg- 
m«>nt  of  dismissal,  as  expressed  In  the  record, 
v.542i.w.no.9— ^ 


Is  suflldent  and  vaHd,  and  the  judgment  for 
oosta  Is  In  the  nsoal  torn."  See,  also,  Bowto 
T.  Kansas  Qtr,  Bl  Ma  4S9;  Satreii  t. 
Hnrsh,  89  mdL  fiS;  Unea  t.  Brenna>,  02 
Ind.  19S;  Stcvpenbadi  t.  Zcdurlant,  21  WUl 
885;  Rogers  t.  RnasoD,  11  Neb.  861,  9  N.  W. 
Rep.  647;  Mordock  t.  Martlii,  182  Pa.  St  86, 
18  AH  Rep.  1114;  Insurance  Oo.  t.  Oreoi, 
68  Hiss.  aS2.  Oar  own  judgment,  aided  bj 
the  U|[ht  ta  the  abere  anthoritiea,  leads  as  to 
aay  that  this  objection  of  the  defen&mt  la 
not  well  takm.  The  judgmoit  aa  diown  by 
this  record,  Is  sufficient  upon  which  to  base 
an  appeaL 

The  assignment  of  errors  presents  but  one 
other  iiuestlon  for  determination,  viz.: 
"Should  a  trial  court  allow  a  defendant  to 
amend  his  answer  during  the  trial  of  a 
cause,  to  make  It  conform  to  the  evidence 
offered,  when  such  amended  answer  en- 
tirely changes  ttie  Issues  as  raised  In  the 
original  pleadings?  and,  If  such  an  amend- 
ment is  allowed,  is  It  an  abuse  of  discretion 
on  the  part  of  the  court,  entitling  1h,e  de> 
fendant  to  a  reversal?"  Under  our  Oode  of 
Civil  Procedure  the  most  ample  provisions 
exist  for  the  correction  of  errors  and  mis- 
tskes  In  pleadings.  One  of  the  general  pro- 
visions is:  "The  court  may,  before  and  after 
judgment.  In  furtherance  of  justice,  and  on 
audi  terms  as  may  be  proper,  am^d  any 
pleading,  process,  or  proceeding  by  adding 
or  striking  out  the  name  of  the  party,  or 
by  correcting  a  mistake  In  the  name  of  a 
party,  or  a  mistake  in  any  other  respect, 
or  by  Inserting  other  allegations  material  to 
the  case;  or  when  the  amendment  does  not 
change  subatontlally  the  claim  or  defense, 
by  conforming  the  pleading  or  proceeding  to 
the  facts  proved."  Oomp.  Laws,  S  4938. 
This  provirion  is  found  to  be  substantially 
the  same  in  the  Codes  of  New  York,  Gali- 
fomia,  Ohio,  Colorado,  Kansas,  Oregon,  Ne- 
braska, Minnesota,  and  Wisconsin.  It  la 
also  further  provided  that  the  court  most 
in  every  stage  of  an  action  disregard  any 
error  or  defect  in  the  pleading  or  proceed- 
ing which  does  not  affect  the  substantial 
rights  of  the  adverse  party.  Oomp.  Laws,  I 
4941.  The  discretion  of  the  court  in  relation 
to  amendments  or  In  disregarding  any  error 
or  defect  In  a  pleading  will  not  be  reviewed 
unless  the  amendment  allowed  changes  sob- 
Btantlally  the  claim  or  defense,  or  when  the 
error  or  defect  In  the  pleading  affects  a 
substantial  right  When  It  Is  apparent  upon 
the  face  of  the  record  that  the  parties  have 
had  a  fair  trial,  that  neither  party  has  Ueen 
prejudiced  by  reason  of  the  amendment  to 
a  pleading  or  by  reason  of  a  defect  or 
error,  and  that  sutntantial  justice  has  been 
done,  a  judgment  should  not  be  reversed; 
but,  on  t^ie  contrary,  when  the  amendment 
changes  the  entire  Issues,  so  that  plalntlft 
has  either  been  wronged  or  deprived  of  a 
substantial  right,  it  is  beyond  the  discretion 
of  the  court  to  allow  the  amendment  to 
be  made,  unless  the  adverse  party  la  glTsn 
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tlBoe  to  meet  the  new  allegation,  and  glren 
such  terms  aa  will  In  part  compensate  bim 
tor  tbe  negUgmce  or  delay  of  the  oUier 
party.  While  the  allowance  of  amendment 
to  pleadings  Is  a  .lOatter  largely  within  tBa 
discretion  of  tba  court,  yet  such  discretion 
sbonld  not  be  so  llboflJly  nsed  as  to  resnlt 
In  li^nstice  w  hardship  to  litigants.  Ammd- 
ments  to  pleadings  are  only  allowable  in 
forlherance  ot  justice;  nerer  for  the  pur- 
pose of  defeating  It  ibi  the  case  at  bar  the 
amended  answer  set  up  new  matter,  which, 
in  Its  effect,  if  true,  would  work  a  dlamlasal 
of  the  cause  of  action.  This  was  allowed 
after  the  Issues  as  formerly  pleaded  had 
been  tried,  and,  bo  far  bs  the  record  dla- 
cloaes,  it  contained  matter  which  was  kno'wn 
to  the  d^raidant  at  the  time  the  original 
answer  was  filed,  and,  if  the  defraidant  de- 
sired to  take  ftdvantase  of  it.  It  should  have 
been  pleaded  at  first;  If  not,  the  plainlifb 
could  with  good  reason  consider  it  as 
waived,  unless  the  fact  was  unknown  to 
the  defendant,— which  does  not  so  appear  in 
this  record.  The  statute  of  Uallfomla  In 
relation  to  the  filing  of  a  certificate  setUng 
forth  the  names  of  persons  composing  flo* 
tltlons  firms  Is  identlcsl  with  our  own,,  witii 
the  excQitUm  that  It  does  not  contain  a 
proviso  like  ours.  The  manner  in  which  ad- 
vantage shall  be  taken  of  the  failure  of  a 
partnership  to  comply  with  Its  requiremraits 
is  wefl  settled  by  the  supreme  court  of  that 
state.  In  tbe  case  of  Killllps  t.  Goldtree, 
(Cal.)  IS  Paa  Rep.  SU,  the  court  say:  "This 
obJectlML  must  be  taken  by  demurrer,  if 
the  Iground  for  it  aroeus  in  the  oom^dnt, 
or  by  answer  if  It  does  not;  otherwise  it 
is  waived."  In  the  same  case,  Jtidge  Tbom- 
ton,  ^edally  oimcurzlng,  says:  "Tbe  fail- 
ure to  file  the  certificate  required  by  sec- 
tion 2466  of  the  OLv\L  Oode  was  not  set  up 
by  the  answer.  Such  a  defense  must  be 
specially  pleaded  when,  as  In  this  case, 
there  Is  no  averment  In  the  complaint  in 
relation  to  the  filing  of  the  certificate."  In 
the  case  of  Sweeney  t.  Stanford,  (OaL)  8 
Pac.  Bq>.  444,  the  court  say:  "Failure  of 
partners  to  comply  with  this  law  in  regard 
to  'flctlttons  names  must  be  pleaded  in  order 
toat  the  defendant  maj  take  advuitage  of 
the  defect  If  the  complaint  does  not  con- 
tain allegations  showing  that  this  law  has 
been  complied  with  in  this  respect,  the  de- 
fect, to  a^ndl  the  defendant,  must  be  set  up 
by  him  as  a  defense  to  the  action.  In  either 
case  the  action  abates  only,  and  is  not  a  bar 
to  another  actlim  pn^i^ly  broufl^t"  With- 
out further  citation  of  authorities,  we  can 
soy  the  only  penalty  attached  by  the  Oode 
for  a  ftUure  to  comply  with  this  statute  Is 
a  legal  Incapacity  to  maintain  an  action 
upon  "any  contract  or  transaction"  had  in 
the  partnership  name.  There  is  no  disa- 
bility to  make  contracts  or  to  have  transac- 
tions. The  objection  Is  to  the  legal  capacity 
to  sue.  Th6  proviso  attached  to  our  statute 
removes  this  incapacity  as  soon  as  the  firm 


at  any  time  has  compiled  with  Ms  terms, 
and  this  compliance  relates  back  to  cover 
any  contract  or  transaction  entered  Into  prior 
or  subeeqnent  to  the  compliance.  In  the  case 
at  bar  the  wrong  and  injustioe  In  allowlnff 
the  answer  to  be  amended  in  this  particular 
Is  aK>arent  nffoa  the  flue  of  the  record. 
Had  the  fact  of  noncompliance  with  the 
statute  been  pleaded  tn  the  original  answer, 
as  the  supreme  court  of  OaUftunla  says  It 
must,  and  that  fact  had  been  dffTP^wf^^^■ly 
brou^t  to  tbe  attentl<m  of  the  plain  tlffg. 
the  cause  could  have  been  abated,  the  re- 
quirements of  the  statute  have  been  fulfilled 
by  tbe  plaintUb,  and  a  new  sntt  instituted. 
The  expoise  of  proceeding  further  In  the 
cause,  or  preparing  for  trial,  or  procuring 
witnrases,  or  time  spent  in  the  trial,  could 
have  been  saved.  But  the  defendant  with- 
held these  facts,  tacitly  giving  tbe  plaintiffs 
the  assurance  that  they  were  waived,  plead- 
ed in  bar  upon  the  molts,  snd,  after  tlie 
evidence  had  been  submitted  on  both  sides 
upon  tbe  molts,  this  new  matter  was  in- 
terpolated Into  the  case,  and  defendant 
asked  the  court  to  allow  Its  answer  to  be 
amended  to  conform  to  this  proof,  which 
vras  done.  It  is  a  well-settled  prlndple  of 
practice,  both  at  common  law  and  nndet 
the  Code,  that  amendments  wUl  not  be 
allowed  that,  in  effect,  substitate  new  causes 
of  action.  Another  principle  eqpially  well 
established  la  that  amendments  are  mly  al- 
lowed in  furtherance  of  justice;  never  to 
defeat  It  In  the  case  of  Oooke  t.  S^ean^  Sk 
OaL  409,  the  court,  in  considering  the  qnes* 
tlon  of  an  amendment  in  relation  to  plead- 
ing the  statato  <a  limltathm.  say:  "Wtiesi 
the  plea  of  tbe  statato  of  Umitetloa  Is  claim- 
ed as  a  mere  legal  right,  it  must  be  pleaded 
In  the  first  instance,  and  has  no  days  of 
grace  thereafter."  In  discussins  UiIs  ques- 
tion the  court,  in  its  opinion,  says:  "Tbe 
object  of  the  statate  in  reference  to  amend- 
ments  Is  unquestionably  in  furtherance  of 
justice.  So  &r  as  that  goefli,  coortB  ou^t  to 
be  disposed  to  treat  aacSk  aroUcatlcms  taxor- 
ably.  In  most  instances  It  Is  a  matter  of 
course  that  they  should  be  granted;  bat 
courts  have  not  been  inclined  to  UxA  kindly 
upon  statutes  of  limitation,  except  when 
they  are  nsed  aa  instruments  of  justice,  and 
not  strat^.  *  *  *  Tbe  record  does  not 
disclose  that  any  attempt  was  made  by  the 
defendant  by  affidavits  or  otherwise  to  show 
that  it  was  necessary  to  permit  the  amend- 
ment in  order  to  obtain  juatlce.  It  Is  daim- 
ed  solely  as  a  legal  advantage,  to  which  at 
one  time  be  would  hare  bem  oitltled,  but 
It  is  a  vrise  oonservatiam  that  It  should  have 
but  its  day  in  pleading,  and  no  days  of  grace 
ot  rif^t  beycmd  the  extent  of  justice.  If  it 
existed  In  Uils  case  it  was  not  shovrn."  The 
pleading  the  statato  of  UmitiUlon  after  a 
plea  in  bar  was  not  allowed.  The  above 
reasons  and  principles  apply  witlt  great 
force  to  toe  case  at  bar.  There  Is  no  show- 
ing made  1^  toe  defenduot  In  tola  case  of 
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any  dtUgence,  or  tiiat  the  facts  wt  tip  In 
tbe  amended  answer  were  not  known  to 
the  defendant  at  the  time  tlie  original  anr 
•wer  was  flled.  Ttame  Is  no  explanation  wby 
It  was  ddayed,  w  why  these  new  facts 
were  not  Incorporated  Into  the  original  an- 
swer.  Tbe  snpreme  court  of  BUnols,  In  tbe 
case  of  Fielding  t.  Fltiigenild.  130  HL  437, 
22  N.  B.  Bep.  592,  iqK>n  the  question  of  al- 
lowing amendments,  says:  "It  would,  to 
say  the  least,  be  but  trifling  with  courts  to 
allDw  a  partr,  aa  her«  aftw  proceeding  to 
the  trial  of  the  Issoe  presented  by  his  an- 
swer, and,  being  defeated  thereon,  iQ>on  his 
own  reoDOBt.  unsupported  by  any  evldaice 
of  mistake  In  his  former  answer,  to  take 
the  admissions,  and  present  a  new  lasoe. 
•  •  •  Soch  a  practloe  would  lead  to  op- 
preasioii,  and  It  la  dearly  beyimd  any  dia- 
cretlon  vested  in  the  court"  The  order  of 
the  court  in  dtenlwring  the  action  in  tiie  ease 
under  condderathHi  was  based  vjKm  the 
facts  set  up  in  the  amended  answer.  The 
answer  was  allowed  to  be  flled  after  the 
plea  In  bar  bad  been  tried,  and  related  to 
entirely  new  matter,  which  waa  not  mer- 
itorious, and  without  any  reason  given  why 
it  had  not  be&i  pleaded  before.  The  facts 
are  very  similar  to  the  case  above  dted, 
and  Its  results  were  oppresslTe.  Tbe  action 
of  the  court,  both  In  lUowing  the  amended 
answer  to*  be  filed  and  In  the  dlsmlsiw]  of 
Ae  casCi  waa  error,  and  went  beyond  the 
reasonable  discretion  of  the  court,  and  worked 
an  tnjnstloe  for  vhlch  the  judgment  should 
be  reversed,  and  the  case  rmanded  tar  a 
new  trial;  and  it  Is  so  ordered.  All  tbe 
judges  concur. 


ORBBLET  V.  McOOT. 
(Supreme  Court  of  Sonth  Dakota.  March  18, 

1893.) 

Appbi.1.— Pbictiob— Leatb  to  Ahbnd  CoMPLAiirr. 

Where  a  demorrer  to  a  complaint  is 
mist^ned,  and  plaintiff,  instead  of  amending, 
as  given  leave  to  do,  appeals,  tbe  appellate 
conrt,  in  affirming  the  order,  may,  unless  Uiere 
baa  becoi  a  Judgment  rendered,  which  ft  also 
affirms,  grant  leave  to  amend.  Feople  v.  Jack- 
son. 24  CaL  630,  disthigoiatied. 

Action  by  Charles  A.  Greeley  against 
Chariea  T.  McCoy  on  a  contract  of  goaran^. 
A  demurrer  to  the  complaint  was  sustained 
on  appeal,  (C2  N.  W.  Rep.  1050,)  and  plaintiff 
applied  for  lesTe  to  amatd  his  complaint  In 
the  court  below.  Allowed. 

Wymk  &  Nock,  for  appelant  IVInsor  ft 
Klttrldge,  for  respondent 

KSHiIiAM,  J.  Thla  la  sn  appUoation  by 
appellant  npm  notioe  to  modify  tbe  jiidg> 
meut  at  ttds  court  "so  as  to  give  leave  to 
the  said  appellant  to  amend  his  o(nnplalnt  in 
said  aettoB"  In  tbe  oonrt  b^w.  The  appeal 
in  wbiGh  the  Judgment  referred  to  was  ren- 
dered was  from  an  order  of  the  trial  court 


instalntaig  a  demurrer  to  ttie  appdlanfs  com- 
plaint, and  Is  reported  in  !^  N.  W.  Bep.  1050. 
The  order  appealed  from  not  only  sustained 
thedemurrer,bntallowed  appellant  to  amend 
his  complaint  so  that  the  trial  court  had  an 
oppcntunlly  to  and  did  exercise  Its  discretion 
as  to  allowing  die  unsnooessful  party  to  jfleeA 
over,  as  provided  In  section  4887,  Oomp. 
Lavs;  and,  by  adding  a  provision  to  the  fir- 
mer judgment  rendered  by  this  court  that  ap- 
pellant be  allowed  to  amend  his  oomplalnt 
In  the  court  below,  we  do  not  nndertalte  to 
control  in  advance  the  discretion  of  the  trial 
court,  but  only  egress  our  approval  (rf  the 
manner  in  which  such  discretion  has  already 
been  exercised.  In  Sewing  Maoh.  Co.  v. 
Mowe,  2  Dak.  280,  8  N.  W.  Rep.  181,  and  fai 
Adams  V.  Smith,  6  Dak.  94,  00  N.  W.  Bep. 
720,  the  territorial  supreme  court  went  fmv 
ther  than  we  are  asked  to  go,  and  in  the  first 
Instance,  on  appeal  from  a  decision  on  demur- 
rer, directed  the  trial  court  how  its  dSacx^ 
tian  abxmUd  be  exercised  as  to  allowing  a  par- 
ty to  plead  ovw,  after  a  demurrw  to  his 
pleading  bad  been  sustained.  As  opposed  to 
the  antborily  of  this  oourt  to  direct  that  ap- 
pellant be  allowed  to  amend  In  the  court  be> 
low,  reqxmdent  redtes  People  v.  Jaokson, 
24  OaL  630,  where  It  Is  held  that  where  a 
demnrrw  to  a  oomplalnt  is  sustained  In  th« 
oonrt  below,  and,  the  pipfaHfp  flftwHnfng  to 
amffldj  judgment  Is  roidered  against  him, 
from  which  judgment  and  order  sustaining 
the  demurrer  he  appeals,  the  appellate  court, 
If  it  affirm  the  Judgment,  cannot  grant  plaln- 
tlft  leave  to  amend  Us  complaint;  but  Ibis 
conclusion  results  from  the  ^t  that  there  a 
prior  Judgment  was  rendered,  which  was  af- 
firmed. To  allow  plaintiff  to  amend  his  com- 
plaint would  do  no  good,  for  there  were  no 
longer  any  issues  to  be  tried.  It  would  be 
sn  anomsly  In  legal  proceedings  for  the  ap- 
pellato  oourt  to  affirm  such  prior  Judgment, 
and  at  tbe  same  time,  with  such  judgment  es- 
tablished against  him,  direct  that  the  plaintiff 
might  amend  his  complaint  See  Sutter  v. 
San  Frandaco,  86  Gal.  112,  where  the  rea- 
sons for  the  dedalon  In  People  v.  Jackson 
are  more  fully  ex^ained.  Appellant's  ap- 
Idlcatlcm  Is  allowed,  and  the  Judgment  of  this 
oourt  Is  modified  tqr  dlreoting  that  he  be  al- 
lowed to  amend  his  complaint  in  the  oourt 
below. 


NORTH  AMERICAN  LOAN  ft  TRX78T  Oa 
V.  COLONIAL  ft  TT.  S.  MOBTO.  00.,  lim- 
ited. 

(Supreme  Court  of  South  Dakota.  Mardi  IS, 

1893.) 

RxlC0Vi.L  OF  Ci.CfllS— DlVKBSB  ClTIZSNBHIP— Fllf 

INQ  Pbtitios  and  Boxn— JonOMEHT. 

1.  The  act  of  congress  of  March  8,  1887, 
gives  to  a  deffflidant  the  absolnte  right  of  re- 
moval from  the  state  to  the  federal  court, 
if  there*  exist  the  required  conditions  as  to 
dlvoae  citizenship  and  amount  in  controversy. 

2.  In  an  action  so  removable,  die  filing  of 
a  snffidoit  petiti<ai  and  bond  ia^e  office,  of 
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tbe  clerk  of  the  eoort  in  whldi  stidt  action 
IB  pending,  with,  and  as  a  part  of,  tlie  records 
of  the  case,  ts  a  filing  of  the  same  'in  such 
Biiit  in  such  state  court,"  within  the  meaning 
of  section  3  of  said  net.   Corson,  J.,  dissenting. 

3.  Such  petition  and  bond,  so  filed  within 
tlie  time  prescribed  hy  said  section  3,  Ipso  facto 
arrests  the  anthoritT'  of  the  state  court  to  pro- 
ceed further  In  the  case.  Corson,  J.,  dissent- 
ing. 

4.  Actual  presratatioD  to  the  state  court, 
u  In  session,  is  a  courtesy  due  to  the  court, 
but  It  is  not  e^resslr  required  hr  the  law; 
and,  where  there  will  be  no  session  of  the 
court  to  which  the  petition  could  be  formally 
presented  within  the  time  when  the  defendant 
most  answer,  the  claim  of  courten^  to  such 
court  cannot  be  allowed  to  defeat  the  defend- 
ant's ri^t  of  remoTaL   Corson,  J.,  dissenting. 

5.  u  this  ease  the  defendant,  a  nonresi- 
dent oorporation,  before  its  time  to  answer  bad 
expired,  filed  ita  petition  and  bond  in  the  office 
of  the  clerk  of  the  court  in  which  the  action 
was  pending,  as  a  part  of  the  records  of  the 
ease,  the  court  not  being  In  session.  After- 
wards, and  with  actual  knowledge  of  inch 
facts,  no  term  having  yet  been  held,  the 
plaintlfF  procured  to  be -entered  a  judgment 
against  the  defendant  as  upon  Its  default. 
H^,  that  8n<di  Judgment  was  rendered  hf  the 
state  court  without  juTisdictton,  and  It  was 
error  to  refuse  defendant's  ^Kdicatkn  to  set 
It  aside.   Corson,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Appeal  trona  dbcoit  oonrt.  Hand  ooontr; 
H.  G.  FnUer,  Jnd^e. 

Aott(ni  by  llie  North  Axneiican  Loan  & 
Trast  Oompany  agalnat  the  Colonial  &  Unit- 
ed StatOB  Mortgage  Ckwipany,  Ltmlted,  to 
reooTer  maaef  aUe^ped  to  be  due  on  a  ocm- 
traot  Then  was  Judgmoit  fm*  plaintiff,  and 
defendant  appeals.  BeTomd. 

P.  MoNolty  and  French  &  Orvls,  (a  Wel- 
lington, of  oounsel,)  for  appellant  JohnL. 
Fyie  and  A.  B.  MelvlUev  for  resgpondokt. 


K-iaT.T.AM,  X  In  Mmj,  iSB2,  nsiKnidait 
oonunecioed  an  aotlon  against,  appdlant  tai 
tiie  dvoolt  oonrt  tai  Hand  oonnty,  by  the  ser' 
Tk»  at  mBmasam  and  veilfled  oomplaint,  for 
tihe  reoorery  of  nMn«y  aUeged  to  bo  dns 
npon  ootmact  Before  the  eacplntlan  of  the 
tbne  ultfaln  -nlilah  a^ydlant  was  by  law  xe* 
qnlred  to  answer.  It  oansed  to  be  filed  In  the 
office  of  the  bleik  of  aaid  oonrt  ita  petition 
for  Hie  vamoral  of  tike  canae  to  tiie  federal 
ooozt,  setting  forth  anoh  facta  as  to  the  di* 
T«w  dtlaesuidp  of  the  parties  and  tbo 
amount  In  oontroTeny  as  It  Is  not  questioned 
wonld,  with  the  filing  of  the  required  bond, 
entitle  appellant  to  a  remoral,  If  sooh  filing 
In  the  deEfe'a  ofllce  ooBstltated  apptilant's 
whole  duty  under  section  8  of  the  act  of  oon- 
gresB  of  Maioh  8,  1S87.  We  state  the  oon- 
dltlona  thna  generally  becanae  the  parUoolar 
question  dlaonaaed  tj  counseA,  and  the  qaee- 
tton  wfakflL  we  propoae  to  ezandne,  frttat 
Is  the  effect  iqion  the  anthorily  of  a  state 
oonrt  to  proceed  In  a  oaae  of  the  fiUng  In  the 
oflloe  of  the  clerk  ct  such  state  ooort,  as  a 
part  at  the  records  of  the  case,  of  a  petition 
and  bond,  aa  provided  by  aald  section  S  of 
the  federal  law?  The  section  proTldes  "that; 
whenever  any  party  deabns  to  renuve  aiv 


salt  capable  of  being  lemoved,  he  mxy  make 
and  file  a  petUon  In  snOh  salt  In  soeih  state 
court  at  th«  time^  or  aay  time  before  the  de- 
fendant Is  xeqidred  bj  tte  laws  of  the  state 
or  the  nde  of  the  state  ttmrt  In  whldh  sncb 
suit  Is  InoD^  to  answer  or  plead  to  -ttie 
dedaratkm  or  oomplaint  of  ttie  plalnUff,  tor 
the  remoral  of  snoh  sntt  bito  the  dzoolt 
oonrt  to  be  h6Id  fat  the  dlstilot  irtiere  audi 
salt  Is  pending;  and  ahaU  make  and  file  tbere- 
with  a  bond,  with  good  and  anflldent  aoretj, 
for  tala  or  their  entering  In  anch  cbcoit  oonrt 
oa  the  first  day  of  its  then  nect  aeatfcm,  a 
copy  of  ttie  reond  In  such  salt;  and  for  pay- 
taig  an  costs  that  may  be  awaxded-  by  said 
drctdt  oonrt;  If  aald  oonrt  shall  hold  that 
swdi  sidt  was  wrongfully  or  Improperly  re- 
moved Ihereta  It  shall  then  be  the  dnlyof 
the  state  oonrt  to  accept  sdoh  petUlon  and 
bond,  and  prooeed  no  foruw  In  snidi  sntt" 
Hie  fed»al  courts  are  the  final  indges  as  to 
the  oonstniotlon  and  miwntng  of  this  law, 
and  to  their  adjudications  we  natnraUy  look 
for  a  decUre  and  oontndllng  interpretation. 
Bzcept  as  to  the  anunnt  In  controreray  and 
the  time  ptesoxlbed  tot  filing  the  petltioa 
and  bond,  the  prorlatons  of  this  law  hare 
been  In  foroe  fbr  100  years,  and  It  Is  re> 
maricaUe  that  there  shonld  stUl  be  doobt 
as  to  frtiat  it  means.  Appdlant  dtes  many 
oases  fkom  the  United  BuUes  s^rone  oonrt, 
like  Steamship  Oo^  t.  Togman,  106  U.  & 
118,  1  Sop.  Ct  58.  which  d^lnlttfy 

declare  the  tOeat  of  filing  the  petltioa  andl 
bond  apm  the  anthotity  and  Joitsdlotiott  of 
the  state  oonxt;  Iml^  altboogh  appdlant 
Btrennoaaly  otmtends  otiierwlse^  we  think 
none  of  them  neoeaaaxUy  oootnl  lUs  oaac^ 
because  nime  of  them  undertake  to  define 
what  Is  meant  by  the  expression  "and  file 
a  petition  in  studi  suit  In  sooh  state  conrt." 
and  in  mme  ot  the  cited  cases  does  this  pre- 
cise question  appear  to  bore  been  mooted. 

Bespondent  oimtaida  that  tbo  filing  of  a 
petition  and  bond,  soffldent  up<m  face. 
In  tiu  ofllce  of  the  dark  of  flie  state  court 
In  which  the  aeUco  aont^t  to  be  ranoved  Is 
pendtaift  la  not  sa6h  a  filing  **ln  smdi  state 
oonrt"  as  Is  required  by  the  law  under  ocm- 
slderation;  that  filing  In  the  court  Inchideo 
presaitlng  to  the  oourt;  and  that  soeh  filing 
In  the  derk'a  t^ce,  without  preaentattwi  to 
the  oonrt  Itself;  the  petltt<mer,  ts  Insi^ 
dent  to  arrest  the  further  progress  of  the 
case  In  the  state  court.  A  number  of  oases 
are  dted  to  sustain  tills  contention.  In  Shedd 
T.  Fuller,  36  Fed.  Bep.  609.  stxoncfty  reUed 
upon  as  a  dear  and  posltlTe  aaaertlon  of 
this  doctrine,  Oresham,  J.,  dellvwlng  an  <»al 
opinion,  glree  the  fdlowlng  as  the  facts  upon 
which  the  case  was  dedded:  "The  oouns^ 
for  one  of  the  dtfendaats  tn  this  suit  pre- 
sented to  the  dwkof  thestataoourtiuwhhAL 
the  suit  was  pending  a  petttton  and  bond  In 
the  usual  fcmn  for  Its  remoTal  to  thlsooart, 
and,  upon  ttie  request  of  the  ooansd.  he  was 
Aunished  1^  the  Oterk  with  an  authenticated 
oofu  of  the  record  irtilch^^ns  filed  In  this 
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ooart**  Whether  In  the  leaat  significant  or 
not  we  hare  no  means  of  knowing,  bnt  it  Is 
noticeable  that  It  does  not  appear  that  the 
petition  and  bond  were  erer  filed,  ot  became 
a  part  of  the  records  In  the  case.  The7 
were  simply  presented  to  the  deife.  who, 
npon  request  of  coonsel,  fumtshed  a  copy  of 
the  record.  The  opinion  is  a  very  short  one, 
but  mwtntfllra  thronghout  the  distbictlon  be- 
tween presentliifi  to  the  clerk  and  presenting 
to  the  court  It  certainly  does  not  expressly 
decide  that  a  petition  asking  the  court 
for  a  remoral,  and  making  It  a  part  of  the 
records  of  the  case,  Is  not  presenting;  such 
petition  to  the  conrt  The  statement  of  facts 
leaves  us  In  doubt  whether  the  doctrine  of 
the  opinion  is  that  flUn^  In  the  clerk's  c^oe 
in  open  ooart,  with  tiie  other  records  In  the 
snlt.  Is  not  fillnff  "In  the  court,"  within  the 
meaning  of  the  sectlMi,  or  whether  the  ne- 
cessity for  presenting  to  the  coort  arises  from 
the  snbseqaent  provision  of  the  section  which 
makes  It  the  duty  of  the  court  to  "acoept" 
the  petition  and  Ixmd,  and  proceed  no  fur- 
ther In  the  case.  The  opinion  says:  "The 
presentation  of  a  proper  petition  and  bond 
to  the  state  court  for  Its  actltm  is  a  Jurlsdlo- 
tlonnl  prerequisite;"  and  cites  Stone  t.  South 
Carolhm,  117  U.  9.  430.  6  Sup.  Gt  Bep.  790, 
where  It  Is  said;  "As  the  right  of  removal 
»  Htatatory,  before  a  party  can  avail  himself 
of  It  he  must  show  npon  the  record  that  his 
is  a  case  which  comes  within  the  provision 
of  the  Btatnte;"  and  "his  petition  for  re- 
moval, when  filed,  becomes  a  part  of  the 
reccwd  In  the  cause."  These  propositions, 
put  together,  would  seem  to  sug};est  the  con- 
clusion tliat  a  party  who  files  In  a  suit  a 
snffifdent  petition  and  bond  does  show  npon 
the  record  that  his  Is  a  case  entitled  to  re- 
moval. But  evldenfly  construing  Judge 
Oresbam's  opinion  to  mean  that  in  addition 
to  fiUng  the  petition  and  bond,  and  thus 
malting  thran  a  part  of  the  records  In  the 
case,  It  was  necessary  to  expressly  call  the 
attention  of  the  oourt  to  the  same.  Judge 
NelsMi,  in  Roberts  v.  Railroad  Co.,  45  Fed. 
Rep.  4SS,  where  the  petition  was  filed  with 
the  derk,  says,  without  argument  or  further 
comment  such  opinion  Indicates  the  correct 
pracHee  In  such  cases.  In  Williams  v.  Asso- 
datton,  47  Fed.  Rep.  533,  the  petition  and 
bond  were  presented  to  the  Judge  ot  the  state 
court  court  not  being  then  in  session,  and 
filed  In  the  deik's  office.  The  conrt  asks: 
"Is  it  Bofilclent  to  present  the  petltlMt  and 
bond,  when  no  court  is  In  session,  to  &  Judge 
of  the  state  court,  sitting  In  his  office,  and 
subsequently  to  file  them  In  the  office  of  the 
deik?"  and  answers,  "Manifestly  not  It  Is 
the  state  court  which  is  authorized  to  act 
upon  the  petition,  and  not  a  Judge  or  a  derk 
of  Uie  state  ootut;"  and  dtea  the  cases 
above  noticed.  In  Hall  v.  Agricultural 
W«ks,  4S  Fed.  Rep.  009,  a  petition  and  bond 
had  beoi  prepared  and  filed,  but  not  present- 
ed to  the  conrt,  for  the  reason  that  there  had 
been  no  ■esstm  ctf  ttie  oourt  The  case  mis 


remanded  to  tiie  state  court  the  fsderal 
court  saying:  "The  cause  is  not  removed 
until  the  petition  and  bcmd  shall  be  present- 
ed to  the  state  court  for  acceptance."  There 
may  be  other  oases  equally  dear  and  explicit 
but  these  are  repr^ntative,  and  are  suffi- 
dent  to  show  that  respcmd^fs  position  Is 
well  suppOTted.  Notwithstanding  these  de- 
cislons,  however,  and  the  very  eminent  learn- 
ing and  ability  of  the  Judges  who  pronoun- 
ced them,  a  majority  of  this  oourt  entertain 
grave  doubt  of  their  correctness.  Wo  be- 
lieve the  statute  Itself  Is  a  general  recog- 
nition of  the  Justness  of  the  prlndple  that  In 
Important  cases.  Involving  large  pecuniary 
interests,  a  dtizen  of  a  foreign  state  or 
country  ought  not  to  be  compelled  to  submit 
the  determination  of  his  rights  to  a  forum 
In  which  he  Is  a  stranger  and  bis  adversary 
Is  at  home.  We  think  ttie  primary  object  of 
the  law  was  to  confer  a  substantial  benefit 
npon  a  fordgn  defendant  by  allowing  him  to 
remove  such  a  case  from  the  state  to  the 
federal  court  and  It  seems  to  us  that  the  law 
was  oarefnlly  framed  with  a  view  of  "iwiHTig 
the  right  conferred  always  available.  It 
must  have  been  known  to  the  oongrees 
which  passed  the  original  removal  act  snd 
to  subsequent  ones  which  have  amended  It 
that  courts  are  In  sesdon  only  at  stated 
times;  that  generally,  when  not  so  In  sesdon. 
there  Is  no  court  It  was  and  Is  commonly 
known  that  the  time  within  which  a  defen- 
dant Is  required  to  plead  is  fixed  aometlmee 
by  law  and  sometimes  by  rule  of  court,  and 
that  it  mi^t  and  would  often  occur  that  the 
dme  within  which  a  defendant  must  plead 
would  expire  before  there  would  be  an  open 
oourt  to  whldi  a  petition  for  removal  and 
bond  could  be  presented.  In  such  case  we 
see  no  way,  within  the  terms  of  the  law,  by 
which  a  foreign  defendant  could  save  or 
make  effective  his  ri^t  of  removal.  Cer- 
tainly the  law  does  not  expressly  require 
any  formal  application  to  the  court  aud  we 
cannot  persuade  ourselves  that  It  was  In- 
tended to  recognize  and  declare  tJbe  geneiul 
right  of  removal,  but  to  make  such  right 
available  only  npon  the  uncertain  contin- 
gency of  an  opportune  term  of  oourt  The 
law.  In  t«™s,  imposes  but  one  duty  upon  a 
defendant  seeking  removal,  and  that  Is  to 
"make  and  file  a  petition  In  such  stilt  In  suca 
state  court,  at  the  time  or  any  time  before 
the  defendant  is  required  by  the  laws  of 
the  state,  or  the  role  of  the  state  ootu-t  In 
which  sudi  suit  Is  brought  to  answer  or 
plead,"  and  to  make  and  file  therewith  a 
bond,  etc  If  the  law  stopped  here,  we 
doubt  If  It  would  ever  occur  to  anybody  that 
more  was  required  of  the  defendant  than 
dat  he  diould.  In  proper  time,  file  sudi  pe- 
tition and  bond  in  the  same  manner  as  other 
papers  are  filed  In  the  same  court  to  wit.  In 
the  office  where  the  coTui;'s  records  are  by 
law  kept  and  with  the  officer  who  Is  by  law 
the  custodian  of  such  r^rds;  but  this 
being  done,  the  next  dntgr  Is  ^^^;^[^* 
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loallr  pat  upon  the  court  to  accept  nub 
petmon  and  bond,  end  proceed  no  fnzllier  In 
such  suit"  There  Is  notblng  In  ttie  law  ex- 
presdy  requlilng  the  defendant  to  do  any 
aat  or  ttdnv,  ezoept  to  file 'in  Itie  state  oourt" 
his  petitiOQ  and  bond. 

It  to  arsned,  howerer,  tiiat,  er&x  If  presen- 
tation to  the  conrt  to  not  fairly  Included  In, 
and  A  necessary  part  of,  Ihe  filing  In  aaxSi 
court,  yet  the  duty  of  tba  court  to  "accept" 
could  (Hily  follow  a  presentation,  for  It  would 
be  Indispensable  that  the  court  be  Judidally 
Informed  of  such  petition  before  it  could  ac- 
c^t  It,  but  tte  doctrine  to  rery  old  that  in 
any  case  the  court  has  judicial  knowledge  of 
all  matters  pn^erly  oC  record  In  sndi  case, 
(12  Amer.  &  Ifing.  Snc  Law,  p.  183,  and 
cases  dtedO  and  "hto  petition  for  removal, 
when  filed,  becomes  a  part  ct  the  record  in 
the  cause,"  and  the  court  to  thus  Judidally 
Informed  that  its  power  over  the  cause  has 
been  suqiended,  (Insurance  Go.  r.  Pediner,  96 
n.  S.  186.)  "For  the  pnrpose  of  the  transfer 
of  a  case,  the  petition  for  removal  which  the 
statute  requires  performs  tiie  office  ot  a 
pleading,"  (Water  Oo.  t.  Keyes,  96  U.  8. 
199,)  so  that  thereafter  the  court  would  Judi- 
cially know  of  tlie  petition  and  bond,  and 
their  contents,  as  much  as  it  would  Judi- 
cially know  the  allQgatl<ms  of  a  pleading 
properly  filed  In  the  case.  It  to  no  doubt  an 
ordeily,  revectful,  and  deshable  practice  to 
present  the  petition  aiul  bond  to  tba  court,  if 
It  be  In  seiBion,  and  thus  actively  call  the 
same  to  its  immedUte  attention,  but  its 
action  to  csily  formal  and  perfunctory.  It  to 
not  the  decision  of  tiie  court  tb&t  determines 
Its  Jurisdiction,  but  the  filing  of  a  sufildent 
petition  and  bend.  Oonceming  the  change  of 
Jurisdiction  from  the  state  to  the  federal 
conrt,  Judge  Dfllon,  in  hto  work  on  Hemoval 
of  Oauses,  (section  14S,)  says;  "In  thto  re- 
spect there  seems  to  be  a  mlsvprehoislon  In 
tbe  minds  of  several  of  the  courts,  as  evi- 
denced in  the  use  of  tiie  words  'surr^ider 
its  Jurisdiction.'  Thto  Implies  a  d^berate 
exendse  of  vtflltlon  m  tbe  part  of  the  state 
conrt,  whereas  in  reality  Its  Jurisdiction 
(and  therefore  Us  ch<^ce  In  the  matter)  Is 
InBtantiy  terminated  1^  the  mere  fact  of 
filing  of  papers  which  disclose  a  removable 
cause,  and  which  comply  with  tilie  statutory 
requirements.  If,  therefore,  this  state  of 
facts  does  in  reality  exist,  0n  advance  of  a 
Judicial  determinatlcai  of  it.)  the  state  court 
no  longer  has  evoi  so  much  JurlsdlctlcMi  as 
will  enable  It  to  Inquire  into  the  sufildency 
of  the  application.''  Elven  in  the  Shedd 
Case,  supra.  Judge  Gresham  says:  "The 
rlf^t  of  removal  does  not  depend  upon  the 
action  or  nonaction  of  the  state  court,"  and 
yet  he  refused  to  take  Jiirisdictlon  because 
the  state  court  had  not  acted.  It  has  been 
repeatedly  held  that  If  the  petitioner  com- 
plies with  the  requirements  of  the  statute, 
and  states  in  his  petition  facts  which,  If  true, 
■how,  in  connection  with  the  record  of  the 
case,  that  he  to  entitled  to  a  removal,  the 


Jurisdiction  of  the  state  court  to  thereby  ar- 
reeted,  even  though  that  court  refuse  to 
recognize  tlie  right  of  removal  Railway  Co. 
V.  Dunn,  1^  U.  S.  618,  T  Sup.  Ot  Bep.  1262; 
MarshaU  t.  Hohnes,  141  U.  8.  689,  12  Sop^ 
Ot  Bep.  62,  and  eases  cited.  The  defeat  ct 
the  defendant's  rl^t  of  ranoval,  1^  reason 
of  there  being  no  timely  term  of  court, 
mU^t  be  avoided  by  holding,  as  was  h^  by 
the  Texas  supreme  court  in  Railway  Co.  r. 
Bloom,  20  S.  W.  Bep.  188,  and  1^  teOtaeal 
courts  In  Buxdc  t.  Taylor,  89  Fed.  Rep.  684, 
and  State  v.  Coosaw  Mln.  Co.,  46  Fed. 
Uep.  804,  that  the  petition  and  bond  being 
filed  in  time,  the  presentation  to  the  court 
might  be  subsequently  made.  Whethw  thSm 
to  In  hanutmy  with  the  flieorj  of  the  law  of 
Vmoral  we  do  not  nndoiake  to  say.  It 
cannot,  however,  rest  upon  the  theory  that 
formally  preaoitlng  to  the  court  to  included 
In  the  "fiUng  In  the  conrt"  required  by  the 
law;  for  bi  such  case  the  "filing"— to  wit*  ths 
acts  constituting  ttie  filing— would  not  be 
dme  within  the  time  prescribed.  Whatev«- 
to  indnded  In  the  "filing  In  the  stete  coort" 
must,  by  -the  terms  of  the  law,  be  dima 
vrttiiin  tha  time  limited;  but  If,  upon  any  the- 
ory, Boch  practice  to  aUowahle,  we  do  not 
see  why  it  ml^t  not  be  aw/OaA  to  flito 
case,  and  thus  save  the  defendant's  zli^t  to 
runove.  Hwe  the  defutdant,  within  tbe 
prwer  time,  to  wit.  May  27,  1882,  filed  hto 
petition  and  bond  with  the  legal  custodian  of 
sll  the  court's  records,  to  wit,  the  derk  of 
said  court,  and  on  the  28th  day  of  June 
following,  there  having  been  no  Intervening 
term  of  court,  clearly  brought  hto  petition 
for  removal  to  the  attotthm  oi  the  court, 
in  a  motbm  to  set  atfde  the  Judgment  fkn-  the 
reason  that  such  petition  and  bond  had  beat 
filed.  It  on^t  not  to  affect  defotdant's 
right  to  a  removal  that  the  Judgmoit  had 
been  entered  In  the  mean  time,  for  that  was 
dene  vrltfaout  hto  knowledge,  and  could  not 
have  been  controlled  by  him.  Ndther  ou^t 
the  plaintiff,  so  far  as  the  question  of  removal 
to  concerned,  to  gain  any  advantage  from 
such  judgment,  for  he  took  It  after  full 
knowledge,  not  only  constructive,  but  actual, 
that  the  petition  and  bond  had  been  filed.  It 
cannot  affect  the  proper  construction  of  the 
federal  law  that,  1^  a  peculiarity  of  our  local 
statute,  the  circuit  courts  of  the  stete  ore 
always  open  for  the  transactton  of  certain 
kinds  of  business.  If  this  fact  has  any 
bearing  at  all  upon  this  individual  case,  it 
would,  we  think,  work  to  the  advantage  of 
appellant;  for  then  ite  petition  and  bond 
were.  In  theory  at  least,  filed  with  the 
detk  In  open  court,  on  the  27th  day  of  Alay, 
and  were  actually  presented  to  tbe  court  on 
the  28th  day  of  Jtme.  The  filing  In  time 
Justified  tbe  subsequent  presentetlon  to  the 
court,  so  the  Texas  case,  supra,  says.  In 
harmony  with  the  Texas  case,  and  opposed 
to  WlUiams  v.  Association,  supra,  to  State  v. 
Coosaw  Mln.  Co.,  supra.  There  the  petition 
and  bond  were  Qlud  with  the  clerk  during 
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Tacatttm,  and  exUUted  to  the  Judge  porwm- 
ally  March  81st,  bat  It  does  not  appear  that 
he  took  any  action  wtaaterer.  There  would 
be  no  session  of  hto  court  until  May  follow* 
ing.  Tberecord  having  In  the  niean  time  gone 
to  the  fedoal  court.  It  was  there  objected 
that  the  cause  had  not  been  removed.  The 
court  held  that,  **thta  being  a  remoyable 
cause,  as  soon  as  the  petition  and  bMid  were 
filed  la  tbe  state  court  Its  Jurisdiction  abso- 
lutei7  ceased,  and  that  of  Uils  court  Imme- 
diately attached;"  bat  that  althoui^  the 
Jurisdiction  was  changed,  and  the  case  trans- 
ferred, courtesy  to  the  state  court  mli^t 
justify  the  federal  court  In  withholding  af- 
firmative action  tak  the  case  until  llie 
papers  could  be  formally  presented  to  such 
state  court,  but  fliat,  as  the  Judge  at  that 
court  had  been  informed  conoemtaig  them, 
"no  discourtesy  to  the  state  court  can  now 
be  aiqq>osed.'*  It  Is  also  dUBcnlt  to  harmon- 
ize these  views  with  the  proposition  of 
Judge  Gresham  In  the  Shedd  Case,  that 
"the  presentatlim  of  a  i»oper  petltian  and 
bond  to  the  state  court  for  Its  action  Is  a 
Jurisdictional  prerequisite,"  If  by  "presenta- 
tion" is  meant  the  actual  and  expcem  offer- 
ing ta  tile  same  to  the  court  In  open  sessiiuL 

It  Is  suggested  that,  If  iben  is  no  court  In 
sesstwi,  a  defendant  may  sare  his  ri^t  of  re- 
moval by  procuring  an  extension  of  time  for 
pleading,  it  haviqg  been  sometlmeB  held  (but 
It  is  more  often  dmled)  that  such  enlarge- 
moit  also  extends  the  time  for  remorsl;  but 
an  enlazsement  of  Us  time  to  {dead  rests  In 
the  discretion  of  the  court  His  right  of  re- 
moval is  a  legal  right,  and  ought  not  to  hang 
upon  the  grace  of  the  court  He  ought  not 
lo  be  required  to  resort  to  sncA  Indirection. 
Ha  may  be  ready  to  {dead,  and  ready  for 
trial.  An  extension  may  mean  the  loss  of  a 
term,  and  the  forced  postpimement  of  the 
settlement  of  important  Interests,  for  the  de- 
termination of  which  both  parties  are  anx- 
ious. Onr  Judgment  is,  and  until  the  rale  is 
otherwise  authoritatively  settled  must  be. 
that  the  requirement  ct  sectlim  8  as  to  filing 
petition  and  bond  in  the  suit  in  tlie  state 
court  Is  met  by  the  flUng  of  such  papers  with 
the  records  of  the  case  in  the  oflltce  of  the 
clerk  who  Is  the  legal  and  actual  custodian  of 
the  court's  records,  and  that  the  filing  of  such 
papers,  sufficient  on  their  face,  has  the  effect 
to  arrest  the  Jurl8dlcti<m  of  the  state  court, 
and  prevent  it  from  thereafter  going  tot- 
ward,  and  entering  Judgment,  as  in  the  case 
at  bar.  We  thlnfc  we  should  entertain  and  ex- 
press these  views  from  a  careful  study  of  the 
subject,  and  from  what  we  understand  to  be 
the  Intent  and  logic  of  the  removal  act,  even 
If  we  found  no  affirmative  support  In  the  ad- 
judications of  other  courts.  We  think  It  Is 
the  theory  of  the  law  that  a  foreign  defend* 
ant  may  assert  and  make  effective  hts  right 
of  removal  by  filing  In  tiie  state  court,  as  a 
part  of  the  records  of  the  case,  In  the  usual 
maimer  of  filing  pi^;>ers  ther^,  a  proper  pe- 
tition and  bond,  and  that  the  courtesy  to  the 


state  court  wbich  would  hold  In  ab^ance  ttie 
legal  effect  of  such  petition  and  bond  until 
the  Innocent  and  perfunctory  ceremony  of 
presenting  the  same  to  the  state  court,  whose 
action  is  universally  held  to  be  without  effect, 
is  a  legal  aflectetkm,  that  oui^t  not  to  be  in- 
dulged In  to  the  extant  of  depriving  a  party 
of  the  substantial  right  whlcai  it  was  the 
design  of  tiie  law  to  secure  to  him.  Tba 
oonclusionB  above  announced  are  folly  sus- 
tained by  the  opinion  of  Judge  Shlras 
In  Brown  t.  Murray,  Nelson  &  Co.,  48 
Fed.  Rep.  614,  and  Of  Judge  Wallace 
In  Noble  v.  Association,  48  Fed.  Rep. 
^7.  In  tiie  fotmet  case  the  oplnltm.  says; 
**It  is  not  the  presentatl<m  of  tiie  petition  snd 
bond  to  the  court  in  open  session  ttuit  ter- 
minates the  jurisdiction,  but  the  filing  of 
tile  same,  so  that  the  same  become  a  part  of 
tlie  record  of  tiie  particular  suit"  la  HbB 
lattor  case  It  Is  sold:  "The  statute  does  not 
require  any  notice  of  the  proceeding  to  be 
given  1^  the  removing  party  to  the  admse 
party,  except  by  tlie  filing  of  the  petition  and 
bond;  and  In  my  Judgment,  notwltiistand- 
ing  recent  tq^tnlons  to  the  contrary,  by  Judges 
whose  opinions  are  entitied  to  great  vrd^t, 
It  does  not  require  the  removing  party  to 
presmt  bis  petititm  or  bmd  to  a  Ji^lge, 
tltbee  In  racatiiHi  or  In  t^eoi  court  but  Is 
satisfied  when  he  files  them  with  the  official 
custodian  of  the  records  of  the  court"  Cour- 
tesy to  the  state  court  would  undoubtedly 
suggest  the  presentation  of  tiie  papers  to  It, 
BO  that  It  might  be  actual^  as  well  as  Judl- 
clally  Informed  that  its  Jurisdiction  over  the 
case  had  been  arrested;  but,  aa  was  said  in 
Stete  T.  Coosaw  MIn.  Co.,  supra,  comity  has 
no  place  in  determlnbig  the  qaestton  as  to 
the  remoTSl  of  a  cause  wtddi  is  a  matter  ol 
right 

We  treat  the  petition  and  bond  in  this  case 
OS  suffldoit  without  question  or  examina- 
tion, for  the  reason  tiiat  th^  were  so  treated 
by  both  rides  upon  the  argumoit  In  12ds 
court,  and  were  so  treated  below  by  both 
parties  and  court  The  court  below  declined 
to  acc^t  the  same,  not  because  defective,— 
for  no  such  suggestion  was  made,— but  on 
the  distinct  ground  that  "Judgment  has  here- 
tofore been  entered."  The  purpose  of  this 
appeal,  aa  contemplated  by  both  rides,  was 
evidmtty  to  have  reviewed  the  qaeetion 
passed  upon  by  the  trial  court,  to  wit,  the 
legal  effect  of  the  filing  of  tiie  petition  and 
bond  tn  the  cleA's  office,  without  actual  pres- 
pntation  of  the  same  to  the  court  until  after 
the  default  judgment  had  been  entered.  In 
the  opinion  of  a  majority  of  tbls  court,  tSie 
state  court  had  no  aothori^  to  proceed  In 
the  case,  and  enter  Judgment  against  appel- 
lant, after  tiie  filing  of  the  petition  and  bond. 
The  Judgment  being  unauthorized,  It  riiotild 
have  been  set  aride  upon  appellant's  applica- 
tion, and  the  order  of  the  court  refusing  Is 
hereby  reversed.  The  cause  is  remanded, 
with  direction  to  the  court  below  to  vacate 
I  Uie  Judgment  ^       '  . 
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CORSON,  (diMentlitg.)  I  am  unaUe  to 
cuncnr  In  tha  opinion  of  a  majority  of  thla 
court  In  thla  case,  and,  ajs  the  question  pre- 
sented la  an  Important  one,  I  ^em  It  proper 
to  express  my  views  upon  it.  The  plain- 
tiff commenced  an  action  in  the  drcnit  court 
of  Sand  comity  to  recover  of  llie  d^Ctttdant 
145,300,  interest,  costs,  etc.  The  snrnmona 
and  complaint  were  duly  seryed,  and  when 
the  time  for  anawerlng  expired,  no  copy  of 
answer,  demurrer,  or  notice  of  retainer  hav- 
ing been  aerred,  n  Jndgmeit  was  rendered  In 
the  aaSd  circuit  court  of  Hand  county  for  the 
amount  dalmed.  Borne  time  prior  to  the  ex- 
piration of  the  time  for  answering,  the  de- 
feodant  flted  in  the  ofiice  of  the  dale  of  the 
coort  for  said  Hand  eomtty  a  petition  for  the 
remoTal  of  said  cause  to  the  United  States 
circuit  court  for  the  dlstzict  €t  South  Dakota, 
and  also  filed  therewith  a  bond  In  the  usual 
fwm.  Neither  the  petiticHi  nor  bond  was  pr»- 
sented  to  the  state  court  for  its  acceptance 
ot  action,  nor  were  thcty  brought  to  tlw  a&^ 
tentim  of  the  state  court  prior  to  the  rendi- 
tion ot  said  Judgment,  and  said  court  liad  no 
knowledge  or  infomiatl<m  of  their  existence 
whoa  he  rendered  said  Judgment  After  the 
entry  of  the  Judgment,  the  defendant  moved 
to  vacate  and  set  the  same  aside,  on  the 
ground  that,  when  the  Judgment  was  ren- 
dered, the  case  had  been  removed  to  the 
federal  court,  and  the  state  court  had  no  Ju- 
risdiction to  enter  it,  which  motlim  was  de> 
nled. 

The  learned  counsel  for  the  appellant  con- 
tends that  the  filing  of  said  petition  and  bond 
in  the  office  of  the  clerk  of  the  clrci^t  court 
of  Hand  county  had  the  effect  of  removing 
the  cause  to  the  United  States  drcult  court, 
and  that  the  proceedtogs  in  the  state  court 
taken  subsequently  to  such  filing  were  coram 
non  Judlce,  and  void.  The  learned  counsel 
for  the  respondent  Indstn  that  the  flllog  of 
the  said  petition  and  bond  in  the  office  of  the 
clerk  of  the  state  court  did  not  have  the 
effect  of  removing  said  cause,  or  of  arresting 
the  Jurisdiction  of  tiie  state  court,  and  that, 
until  the  petition  and  bond  were  presented 
to  the  state  court  for  Its  action  thereon,  such 
state  court  retained  Jurisdiction  of  the  cause, 
and  the  Judgment,  therefore,  rendered  by  It, 
was  legal  and  valid. 

The  construction  given  to  the  section  of 
the  act  of  1887,  relating  to  the  removal  of 
actions,  contended  for  by  the  counsel  for 
appellant,  and  adopted  by  the  court,  does 
not  seem  to  me  to  be  the  proper  construc- 
tion of  that  section.  A  too  limited  and  re> 
stricted  meaning  Is  given  to  the  clause  "file 
In  Hie  suit  In  the  state  court"  by  holding 
that  it  means  elmply  a  filing  of  the  petition 
and  bond  In  the  office  of  the  clerk  of  the 
state  court  In  my  Judgment  the  term 
"file,"  as  there  used,  In  connection  with  the 
clause  "it  shall  then  be  the  duty  of  the  state 
court  to  accept  said  petition  and  bond,  and 
proceed  no  further  in  said  suit"  means  a 
pTesentati(Hi  of  the  same  to  the  state  court 


for  Its  acceptance  or  action.  The  term  *Vlb" 
la  there  used  In  its  larger  and  more  oom- 
prdienilTe  sense,  of  presraiting  or  exhibit- 
ing the  petition  and  bond  to  the  court,  as 
well  as  the'  mwe  placing  It  among  the 
records  of  the  cause.  And.  Law  Diet  p. 
459.  Two  objects  are  to  be  aeeompUahed  by 
the  petition  and  bond.  One  is  to  terminate 
the  Jnrlsdietlon  of  the  state  court,  and  the 
other  Is  to  remove  Hi*  cause  to  the  Inderal 
court  Until  the  petition  and  bond  are 
broo^t  to  the  attention  of  the  state  court, 
and  It  Is  reimested  to  accept  ttie  same,  end 
proceed  no  farther.  It  Is  tiie  Aityof  the  state 
court  to  proceed.  It  baa  Jnriadlctlon  to  pro- 
ceed until  iti  Jurisdiction  Is  arrested  by  a 
proper  prooeeamg,  snd  it  Is  not  eaOy  an- 
thOEised  to  proceed,  but  It  to  Its  duty  to 
do  so,  untU  the  petition  and  bond  are  pre- 
sented to  the  court  Tlie  state  court,  upon 
Uie  presentation  to  It  (tf  the  petition  and 
bond,  wlUk  the  request  that  It  acc^t  ttie 
same,  surrender  Its  Jnztodlction,  and  proceed 
no  farther  In  the  suit,  has  an  important 
duty  to  perform.  It  Is  not  niCTdy  perfuncto- 
ry, bnt  inviflTcs  a  cartful  examtoation  of 
the  petition  and  bond,  and  of  flw  law  ap- 
plicable thereto.  In  ocdw  that  it  may  decide 
and  determine  for  itaeU  whetiier  or  not  it 
win  accept  tile  petttiMi  and  bond,  and  snr- 
render  its  Jurlsdlcticm,  or  proceed  willi  tiie 
cause.  The  party  opposing  the  removal  has 
the  right  until  a  -proper  caae  la  made  for 
the  removal,  to  proceed  In  the  cause  In  the 
state  court;  and  hence  the  state  court  must 
determine  the  question  of  whether  he  shall 
be  permitted  to  so  proceed,  or  whether  the 
court  wlU  surrender  its  Jurisdiction,  and  pro- 
ceed no  further.  The  rf^t  to  so  decide 
most  exist  ot  neceeslty.  When  the  state 
court  Is  requested  to  ^eld  Its  Jurisdiction. 
oa  8tatut(»y  grounds,  of  a  cause  of  which 
it  has  Jurisdiction,  It  must  examine  the  doc- 
uments presented  to  It  and  determine 
whether  or  not  they  comply  with  the  statute, 
and  present  a  caae  calling  fbr  tiie  surr^der 
of  its  Jurisdiction,  How  can  It  otherwise 
know  whether  it  Is  its  duty  to  yield  ita  Juris- 
diction, or  proceed  with  tile  cause?  Whether 
to  consider  the  case  still  pending  or  as  re- 
moved to  the  federal  court?  The  act  of 
congress.  In  my  Judgment  contemplates  a 
respectful  presentation  of  the  petition  and 
bond  to  the  state  court  fOr  its  acceptance 
and  action.  The  state  court  must  therefore 
be  called  upon  to  act  on  the  petition  and 
bond  before  the  case  can  be  transferred  to 
the  federal  court.  "Having  once  acquired 
Jurisdiction,  the  steto  court  may  proceed  un- 
til It  Is  Jndldally  Informed  that  Ite  power 
over  tiie  cause  has  been  snspended.**  In- 
surance Co.  V.  Pechner,  90  U.  8.  ISS.  To 
be  "Judldally  hifonned"  is  to  be  loformed 
as  a  court  by  the  proper  proceedings  taken 
In  court  not  In  the  office  of  the  derfc  of  the 
courts.  It  is  not  sufficient  therefore,  to 
merely  file  the  petition  and  bond  In  tlie  office 
oi  the  clerk  of  the  court,  or  to  apply  to  the 
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Jndge  ct  such  court  It  Is  th«  court  tJiat 
nraat  be  judicially  informed;  It  Is  the  court 
that  most  accept  or  decline  to  acc^t  the 
petltloa  and  bond. 

The  state  court  may,  as  It  often  does,  niion 
an  examlnatkm  of  the  petition  and  bond,  In 
oonnectlon  with  the  pleadings  and  records 
In  the  cause,  decide  that  nnder  the  law  they 
are  innfflcient  to  require  It  to  sarreader  its 
jnrladiction,  and  it  proceeds  with  the  cause. 
In  such  case  the  petitioner  must  either  de- 
fend In  the  state  coort,  or  permit  the  cause 
to  proceed,  and  detaid  mly  in  the  federal 
court,  and  rely  nptm  the  appellate  court  of 
the  United  States  to  rererae  the  ]udgm«it 
of  the  state  court  in.  case  It  shall  hare  erred 
In  retaining  the  cause.  Thlslsthepetitlaiier's 
only  remedy,  and  It  la  thereitore  Important 
to  blm  ^t  the  petition  and  bond  be  pre- 
•nted  to  the  state  court,  and  Its  farorable 
actlim  secuied,  In  order  that  be  may  not  be 
required  to  proceed  further  In  that  court 
The  proceedings  that  may  be  taken  are 
clearly  stated  by  Chief  Justice  Waits  In 
Stone  T.  South  OaroUna.  117  U.  S.  4S0,  6 
SiV.  Ct.  Rep.  799.  He  says:  "A  state  court 
la  not  bound  to  snrrender  Its  Jurfaidlction  ot 
a  suit  on  petition  for  removal  until  a  case 
has  been  made  which  ou  Its  face  shows 
that  the  petitioner  has  a  H^t  to  the  trans- 
fer *  *  *"  All  Issues  of  fact  made  uptm 
the  petition  for  remorat  must  be  tiled  In 
the  drcoit  court,  but  the  state  court  la  at 
liberty  to  determine  for  ItaeLC  whether,  on 
the  face  of  the  record,  a  remoml  has  been 
effected.  If  It  deddra  asalnst  the  removal, 
and  proceeds  with  the  cause,  notwithstand* 
lug  the  petition.  Its  rulings  on  that  question 
will  be  reviewable  here  after  final  Indgment, 
under  section  709  of  the  Revised  Statutes. 
Removal  Cases,  100  U.  S.  4S7;  Railroad  Oo. 
T.  Miaslsslppi.  102  TJ.  S.  1S6;  Kern  v.  Hulde- 
koper,  103  U.  S.  486;  RaUroed  Co.  v.  Koouts, 
104  n.  S.  6;  Railroad  Co.  v.  White, 
lU  U.  S.  m,  4  Sup.  Ct  Rep.  353.  And 
In  Cr^ore  v.  Railway  Co.»  181  U.  a 
240.  9  Sup.  Ct  Rep.  692,  Mr.  Justice 
Hariwn,  speaking  for  the  court,  says:  "It 
has  been  repeatedly  held,  particularly  in 
Stone  T.  South  Carolina,  117  U.  3.  435,  6 
Sup.  Ct  Rep.  789.  following  substantially 
Railroad  Oo.  t.  Koonts,  that  a  state  conrt 
is  not  bound  to  surrender  its  Jurisdiction  of 
the  suit  on  petition  for  removal  nAtU  a  case 
hss  been  made  whldi  on  Its  face  shows 
the  petitioner  has  a  right  to  the  transfer. 
*  *  *  We  say  *apon  its  face,'  because  the 
wtKtB  court  Is  only  at  liberty  to  Inquire 
whether  on  the  face  of  Ihe  record  a  case 
has  been  made  which  requlrea  It  to  proceed 
no  ftirther."  It  aeems  to  me  these  ded^oos 
clearly  Indicate  that.  In  the  opinion  of  that 
court,  the  application  for  removal  must  be 
made  to  the  state  court  as  a  court  which 
most  first  pass  uptm  the  suffldeucy  of  the 
pettttim  and  bond,  and  determine  wheth^ 
or  not  it  will  proceed  further  in  the  cauae. 
The  federal  court,  on  a  motion  to  remand 


the  cause  to  the  state  court,  is  cbarfed  with 
the  like  duty  of  determining  tor  itself 
whether  It  will  retain  the  case  or  remand  It, 
subject  to  the  same  liability  to  have  Its 
decWon  reversed  and  tta  ptoceedlnsi  set 
aside  by  the  appelate  court,  as  was  &<mB 
tn  the  case  of  Crehore  v.  Railway  Co., 
supra.  When  the  itate  court  declines  to 
surrender  Its  ]urisdlctl<».  and  ^oceedawlth 
the  cause,  and  the  federal  court  takes  and 
retains  jurisdiction,  the  case  m^  proceed 
in  both  courts,  as  was  the  case  in  The  Re- 
moval Cases,  100  U.  &  457,  subject,  of 
course,  to  the  final  detemdnatlon  by  the 
appellate  conrt  as  to  which  court  has  pro- 
ceeded legally. 

In  this  conneotlon  I  dedre'  to  call  attet^ 
Hon  to  the  fftct  that,  while  a  removal  law 
containing  piQvisl(Hts  as  to  the  filing  of  tlie 
peUtifn  and  bond  "in  the  suit  in  the  state 
oonrt"  and  tiie  duty  of  the  state  eonrt  "to 
oocept  the  same  and  proceed  no  further  to 
the  suit,"  stmillar  to  those  found  in  the  law 
ot  1887,  has  been  in  force  since  the  organlza^ 
tion  at  flie  federal  government  the  uniform 
praotloe  aeems  to  have  been  to  present  the 
petition  and  bond  to  the  state  court  as  such 
for  Its  acceptance  and  action.  That  a  motion 
was  made  to  the  court  to  accept  the  petttioa 
and  btmd,  and  proceed  no  further  with  the 
suit,  and  either  granted  or  denied.  Is  a  stere- 
otyped exprearion  In  nearly  all  the  removal 
cases— both  state  and  federal— that  I  have 
examined.  This  uniform  praotloe  under  a 
statute  for  so  long  a  period  certainly  is  enti- 
tled to  great  weight  in  oonstruing  It  I  think, 
in  view  of  this  nnlfoim  practice,  Judge  Key, 
of  the  United  States  court  district  of  Tm- 
nessee,  was  justified  in  a  decision  made  In 
Decmber,  1891,  in  saying:  "But  It  would 
be  something  remaibable  for  a  party  to  go 
to  the  state  oleirk  In  vacation,  file  his  appli- 
cation for  removal,  and  tai£e  his  suit  Into  this 
court,  without  pree^tlng  the  matter  to  tb.e 
state  court  at  all,  or  giving  It  an  opportu- 
nity to  accept  the  petition  and  bond  as  the 
law  presortbed."  Hall  v.  Chattanooga  Agri- 
cultural Works,  48  Fed  Rep.  601.  The  view 
I  have  taken  Is  supported  by  several  fedr 
eral  declHlonB  that  are  dlrectiy  tn  point  Mr. 
Justice  KBL£iAM.  In  the  majority  opinion  of 
the  court  has  commented  upon  these  deci- 
sions; but  it  seems  to  me  he  has  foiled  to 
give  them  the  consideration  to  which  they 
are  entitled  by  reason  of  the  learning  and 
long  experience  upoa  the  federal  bench  of 
the  Judges  who  made  them.  In  the  case  of 
Shedd  V.  Fullw,  86  Fed.  Rep.  600,  the  pro- 
oeedtngs  for  removal  were  the  same  as  In 
the  case  at  bar.  The  petition  and  bond  were 
filed  hi  the  office  ot  t^e  clerk  of  the  state 
court  but  were  not  presented* to  the  court 
for  its  acceptance.  As  the  opinion  Is  short, 
I  give  It  in  full:  "aresham,  J.,  (orally.)  The 
counsel  for  one  of  the  defendants  In  this 
suit  presented  to  the  dleA  of  the  state  court 
In  which  the  suit  was  pendUng,  a  petltiov 
and  bond.  In  the  <waal  fcwm,  fw  V»  removal 
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to  this  court;  and,  apon.  the  request  ct  ihe 
couuad,  he  wu  fluuldied  ty  the  clerit  wtOi 
an  anUienticated.  copy  at  the  record  whioh 
wu  filed  In  this  court  It  is  admitted  that 
the  petition  and  bond  were  not  presented  to 
the  state  court  for  Its  action.  The  remoral 
act  of  March  8,  1887,  as  well  as  the  prior 
acts  upon  Uie  same  subject,  prorldes  that  a 
paily  desiring  to  rranove  a  sidt  Aom  a  state 
court  to  a  oiroult  court  of  the  United  Stotes 
abidl  file  his  jietltton  aTwl  bond  hi  such  suit 
In  the  state  court,  whea  It  shall  be  the  dutr 
of  Uiat  court.  If  the  petttion  and  bond  be 
sufficient  to  satisfy  the  statute,  to  accept 
both,  and  proceed  no  further  in  the  case. 
Tlie  rii^t  of  removal  is  purely  statatory, 
and  the  Jurisdiction  o£  the  state  court  re- 
mains undisturbed  until  a  pn^er  petition 
and  bond  are  presented  to  that  court  for  Its 
Judicial  aotttm.  It  is  not  sottldlent  to  pre- 
sent the  petition  and  bond  to  the  clerk,  who 
Is  the  court's  mere  ministerial  t^oer.  While 
it  is  dear  that  the  ri^t  of  remoral  does  not 
depend  upon  the  action  or  nonaction  oC  the 
state  ooorl^  It  Is  equally  clear  that  the  stale 
court  cannot  be  deprired  of  its  right  to  de- 
cide for  itself  xxpoa  the  sufflden^  <rf  the  pe- 
tition and  bond.  Hie  presoitatlon  of  a 
proper  petttimi  and  bimd  to  tiie  state  court 
tor  its  actton  Is  a  Juiisdlctional  praeqnldte. 
Stone  T.  South  Oandina,  U7  U.  &  430;  6 
Sup.  Ot  Rep.  799.  Motton  to  ronand  sus- 
tained." Equally  dear  and  bnpoitant  Is 
the  dedslfm  Judge  Melscm,  of  the  Minne- 
Liota  district.  In  Bobots  t.  BaUway  Co.,  45 
Fed.  Bep.  433,  (decided  tai  March,  1891.)  I 
give  this  decision  in  foil  also:  "Nelson,  J. 
This  is  a  motion  to  r^nand  mode  the  jOain- 
tlfF.  !nie  correct  practice  Is  indicated  by  Judge 
Oresham  hi  Sbedd  t.  Fuller,  36  Fed. -Bep. 
609.  The  petition  should  be  presented  to 
the  state  court,  and  opportunity  glToi  thai 
court  to  act  In  this  case  the  petition  was 
presented  to  the  dezk  <tf  the  state  court, 
and  filed  by  him.  and  a  certified  copy  immo- 
dlatdy  made  given  the  defendant 

The  court  never  had  Its  attention  called  to 
the  petition.  This  is  not  the  proper  practice 
indicated  the  statute  granting  removals 
from  the  state  court,  or  recognised  by  the 
United  Staies  eaomae  court'  Motion  to 
remand  granted."  In  October,  1891,  the  case 
ia  Williams  V.  Asaodatlon,  47  Fed.  iiep.  633, 
was  decided  by  Judge  Oon,  of  the  northern 
district  of  New  Yotk.  In  that  cose  the  peti- 
tioner not  only  filed  his  petiticm  and  bond  in 
the  cSios  of  the  deik  of  the  state  court  In 
time,  but  he  presented  thou  to  the  Judge  In 
chambeiB,  who  declined  to  act  upon  them  as 
a  Judge.  It  was  insisted  in  that  case,  as  In 
the  case  at  bar,  that,  the  party  having  filed 
ills  petition  and  bmd  in  tiie  deric's  otOoe  In 
time,  the  case  was  removed;  but  the  learned 
Judge  held  the  case  was  stlU  In  the  state 
court,  and  had  not  been  removed  therefrom, 
and  the  judge  says  In  his  opinhm:  "TbiB 
motion  Turns,  therefore,  nptm  the  questttm 
whether  or  not  the  presantathm  upon  the 


2itlL  of  June  to  flw  Judge,  and  the  snbse- 
quont  fllhiig  in  the  dark's  oflSoe,  was  a  oom- 
pHance  with  the  federal  statute.  Is  it  suffi- 
cient to  present  the  petititm  and  borad, 
frtiai  no  court  Is  In  sesdon,  to  a  Judge  of  the 
state  court  dttlng  in  his  office,  and  subse- 
quently to  file  them  in  the  office  at  the  derk? 
Manifestly  not  It  Is  the  state  court  which 
Is  authorized  to  act  upon  the  petition,  and 
not  a  Judge  ot  deifc  of  tlie  state  court 
Shedd  V.  Fuller,  86  Fed.  Bep.  009;  Stmie  t. 
South  Gardtaia,  U7  U.  8. 430^  6  Sup.  Ot  Bepu 
799;  Ordune  ▼.  Battvray  Oc,  181  U.  B.  240^ 
9  Sup.  Ct  Bepk  tOS.  As  the  case  Is  still  fai 
the  mjjxeBtB  court  of  the  state  of  New  York, 
this  court  has  no  Jurisdiction  to  grant  the 
motloa."  Th«  case  of  Hall  t.  Agriooltoral 
WoriEs,  48  Fed.  Bep.  680,  has  already  been 
refured  to,  but,  as  Judge  in  that  case 
defines  what  Is  meant  by  "filing  in  the  suit 
in  the  state  couBt,"  I  quote  from  It  again. 
He  saya:  "In  oases  which  am  sought  to  be 
removed.  •  •  •  the  petitkm  must  be  filed 
in  the  state  ooturt  It  appears  from  the 
record  that  since  the  adjournment  ot  the 
last  tum  of  the  state  omnt,  a  pettUoD.  for 
removal  and  bond  have  been  prepared  and 
filed,  but  there  has  beesx  no  sessloa  at  tiie 
court  since,  so  that  the  petition  and  bond 
could  be  presented  to  the  state  court  as  con- 
templated by  the  statute.  •  *  *  Moreover, 
the  cause  is  not  removed  until  the  petition 
and  bond  shall  be  pmoentod  to  the  state 
court  tor  acoeptanoa  Thm,  and  not  untU 
then.  Is  the  state  court  required  to  deter- 
mine Yrbetiuar  It  win  iwooeed  furOm  or  not" 
Opposed  to  fliese  clear  and  able  dedd(»ia  Is  a 
deddon  made  by  Judge  Shiras,  of  the  Iowa 
dlstrictln  Brown  v.  Mnnay,  Nelsim  ft  Oo.,  43 
Fed.  Bep.  ffiL4.  But,  fliough  this  dedai«m  was 
made  prior  to  those  of  Judges  Ndscn,  Ooxe, 
and  Key,  It  does  not  seem  to  have  met  with 
the  approval  of  those  Judges,  and  ceztalnly 
is  anoaed  to  that  of  Judge  Oresham.  In 
the  case  of  NoUe  v.  Assodatlon.  48  Fed.  B^. 
387,  decided  by  Judge  Wallace,  ref eired  to 
in  the  majority  oplnim,  as  I  understand 
the  facts  of  the  case,  the  questloa  now  pre- 
sented  to  this  court  was  not  involved. 
Since  that  decision  was  made,  the  Important 
cases  of  Boberts  v.  BaUway  Co..  51  N.  W. 
Bep.  478,  In  Uie  supreme  court  of  Minnesota, 
and  Bailroad  Oo.  v.  Bloom,  20  S.  W.  Bep. 
133,  in  the  supreme  court  of  Texas,  have 
been  decided,  and  the  construction  of  the 
act  of  congress,  as  given  by  Judges  Orediam. 
Nelstm,  Coxe.  and  Key,  adopted.  No  reftr- 
^ce  Is  made  In  dther  of  those  cases  to  tiw 
opinion  of  Judge  Wallace,  althou^  the  de- 
ddons  were  made  subsequently  to  his  deds- 
ton.  The  proceedings  In  title  case  of  Boberts 
T.  Ballway  Co.,  supra,  decided  by  the  su- 
preme  court  of  SQnnesota  in  March,  1S92, 
are  neariy  identical  with  those  in  the  case  at 
bar.  ▲  petition  and  bond  were  filed  In  the 
detfc's  ofilce,  but  not  presented  to  the 
court  The  case  proceeded  in  the  state  court, 
and  Judgment  was  rendered  for  the  piw^wftff 
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for  about  922,000,  motion  made  to  set  It 
Bstde,  and  denied,  and  an  appeal  taken  to 
the  supreme  court,  where  the  Judgment  of 
the  court  below  was  afflrmed.  See,  alao, 
Carswell  t.  Schley,  59  Ga.  17;  Angler  r.  Rail- 
way Co.,  74  Ga.  634;  McWhlnney  v,  Brinker, 
&4  Ind.  360;  Blair  r.  Manufacturing  Co.,  7 
Neb.  146;  Bank  t.  Adams,  130  Slaas.  481; 
Stone  T.  Sargent,  12S>  Mass.  603. 

The  court,  In  the  majority  opinion,  see  ma 
to  find  a  reason  for  Its  construction  of  Qie 
act  of  congress  In  the  fact  that  the  court  In 
some  states  might  not  be  In  session  In  time 
to  enable  the  petitioner  to  effect  a  removal 
of  his  cause.  It  ts  admitted  that  no  such 
dlfflculty  Is  likely  to  occur  in  this  state,  as 
the  circuit  judge  Is  authorized  to  act  upon 
the  petition  and  bond  at  any  time  and  in 
any  place  within  his  circuit  as  a  court  No 
difficulty  seems  to  have  occurred  In  the 
Texas  case,  although  no  court  was  In  session 
until  after  the  time  for  answering  had  ex- 
pircd.  An  answer,  however,  was  filed  with 
the  petition  and  bond  in  time.  If  the  court 
was  subsequently  called  upon  to  act  in  the 
case.  This  was  held  proper.  It  Is  quite 
probable  tliat,  if  the  petiUoner  desires  to  re- 
tain hla  right  to  move  to  dismiss  the  actlwi 
for  want  of  proper  service,  or  to  make  any 
other  motions,  a  state  court,  when  properly 
applied  to,  or  a  judge  thereof,  would  make 
an  order  staying  proceedings,  and  extending 
the  time  for  answering  until  appUcatlMi 
could  be  made  to  the  state  court,  as  the  law 
contemplates,  for  an  order  of  removal;  but, 
be  this  OS  it  may.  the  federal  courts  seem  to 
have  had  no  apprehension  upon  this  quee- 
tion.  If  the  party  should  fail  In  securing  a 
removal,  no  natural  or  equitable  right  would 
be  violated.  The  right  to  a  removal  Is  a 
purely  statutory  right,  and  is  oft^  lost  by 
a  failure  ct  a  petttiimer  to  onuply  with  the 
law. 

Some  Importance  is  given  In  the  opinion  of 
the  majority  of  the  court  to  the  fact  that 
the  respondent  and  its  attorneys  had  infor- 
mation that  the  petition  and  bond  had  been 
filed  In  the  clerk's  office;  but*  In  my  view  of 
the  case,  this  Is  an  witlrely  immaterial  fact, 
as  much  so  as  would  a  knowledge  of  the  fact 
that  they  had  been  prepared,  and  the  party 
Intended  to  ffie  them,  when  not  ffied  in  time. 
If  the  view  of  the  court  is  correct  tliat  the 
filing  of  the  pe11ti(»i  and  bond  In  the  clerk's 
office  removed  the  case,  then  knowledge  of 
the  adverse  party  or  want  of  knowledge  Is 
Immaterial.  If  sucdi  filing  In  the  clerk's  office 
does  not  ronove  the  case  until  application  la 
made  to  the  state  court,  then  knowledge  or 
want  of  knowledge  Is  Wiually  Immaterial.  I 
am  of  the  opinion,  therefore,  that  the  ooun- 
sei  for  the  respondent  proceeded  properly 
In  taking  Judgment.  It  was  not  his  duty  to 
call  to  the  attention  of  the  court  the  fact 
that  such  petition  and  bond  had  been  died. 
He  was  not  moving  for  a  transfer  of  the 
cause  to  the  federal  coiu:t,  and  he  had  no 
Avtjr  to  perform  in  regard  to  It  until  the  pe- 


titioner had  token  the  proper  proceedings  to 
effect  a  removal.  I  think  bis  conduct  was 
strictly  prof  esslonal,  and  I  doubt  if  he  would 
have  been  Justified  In  proceeding  oHierwlBe 
than  he  did.  In  my  o^nl(»i,  the  JodgmoKt 
of  the  oourt  below  should  be  affirmed. 


STATB  ex  tA  TRUBSDBUi  t.  PLAM- 
BBCK.  Conuty  Jndge. 
(Supreme  Court  of  Nebraska.  Blarch  16, 1883.) 

MaKDAK DS— TiTLB  TO  OffiCB  — APFROViJ.  Or  Ur- 

rioiAL  Bonn. 

1.  The  title  to  an  office  cannot  be  tried  and 
detenniued  on  an  application  for  a  writ  of  man- 
damns. 

2.  Willie  mandamua  Is  not  the  appropriate 
mode  of  trying  the  question  of  strict  title  to 
an  office,  yet,  in  such  a  proceeding,  brought  to 
compel  the  respondeat  to  approve  the  official 
bond  tendered  by  the  relator,  soffident  Inquiry 
may  be  made  to  ascertain  wnether  or  not  the 
relator's  certificate  of  election  or  appotntmoit 
Is  prima  facie  evidence  of  title  to  the  office. 

3.  Dodge  county  Is  under  township  system 
of  government.  The  territory  comprising  the 
<dty  of  Fremont  constitates  a  township  in  said 
county,  by  said  name,  and  Is  entitled  to,  and 
has  been  repreaeated  in  the  county  board  hr. 
two  Buperrlsors,  chosen  by  the  electors  of  said 
city.  A  vacancy  having  occurred  in  the  office  of 
one  of  the  superriaors  of  said  dty,  the  relator 
was  ^pointed  by  the  mayor  and  city  comicU 
of  said  city  to  fill  such  vacancy,  who  todc  the 
oath  of  office,  executed  a  bond  in  due  form, 
with  sufficient  sureties,  and  tendered  the  same, 
within  the  time  fixed  by  law,  to  the  respondent, 
as  county  Jadge^  for  approval.  Held,  that  the 
certificate  of  appointment  of  the  relator  was 
prima  facie  evidence  of  his  right  to  the  office, 
and  that  it  voa  the  duty  of  the  reepond«it 
to  approve  said  bond,  and  tne  sureties  therein. 

(SyUabus  by  the  CoortO 

Mandamus  by  the  state,  on  the  relation  of 
Arthur  Trnesdell,  against  Glaus  H.  Plam- 
beck,  C0UQI7  judge,  to  compel  respondent  to 
approve  the  bond  of  Hie  relator  as  supervisor 
of  Dodge  county.  Judgment  for  relator. 

F.  Doiesal  and  3,  B.  Frtck,  for  nlator.  a 
Uollenbeck,  for  respondent 

NOUVAIj,  J.  This  is  an  original  applica- 
tion for  a  peremptory  writ  of  mandamus  to 
require  the  respondent,  as  county  Judge  ot 
Dodge  county,  to  approve  the  bond,  and  sure- 
ties therein,  of  the  relator,  as  supervisor  of 
the  city  of  Fremont,  in  said  county.  The 
cause  Is  submitted  on  a  general  demurrer 
interposed  by  the  respondent  to  the  petition. 
It  appears  from  the  application  of  the  relat- 
or that  the  county  of  Dodge  is  a  county 
under  township  orgai^zation;  that  the  city 
of  Fremont  is  a  municipal  corporation  situ- 
ated within  the  territorial  limits  of  said 
county,  and  having  a  population  of  more 
than  6,000  and  less  than  10,000  inhabitants; 
that  said  city  of  Fremont  was  and  Is,  under 
the  statute  of  this  state,  a  town  In  said 
county  by  the  name  of  said  dty,  and  was  en- 
titled, under  the  provl^ons  of  section  7,  e. 

Comp.  St,  to  be  represented  in  the  coun- 
ty board  by  two  nipervlsora  to  be  chosui 
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from,  and  elected  try,  the  legal  roters  of  said 
clt7,  as  sncfa  town;  that  at  the  general  elec- 
ton  held  In  NOTemher,  1892,  W.  H.  Mead 
was  elected  by  the  electors  of  sold  cit7  aa 
one  of  the  two  superrisorB  of  the  city  of  Fre- 
mont, for  the  year  thence  ensnlng,  to  repre- 
sent said  dly  In  said  comity  board;  that  the 
said  Mead,  after  having  received  the  notice 
and  certiflcate  of  his  election  as  such  snper- 
Tisor,  refused  to,  and  failed  to,  qualify,  and 
the  office  thereby  became  vacant;  that  on 
the  2li9t  day  of  Januaiy,  1SS3,  while  such 
vacancy  existed,  and  while  no  person  exer- 
cised or  claimed  the  right  to  perform  any  of 
the  dnttes  of  said  office,  the  r^tor,  a  red- 
dent  and  elector  of  said  dty,  was  chosen  and 
M»pointed  by  die  mayor  and  coimdl  of  the 
dty  of  Fremont  as  si4)errtsor,  to  flU  the 
vacancy  aforesaid,  caused  by  the  failure  of 
the  said  Mead  to  quall^;  that  thereupon  re- 
lator duly  accepted  said  appointment,  and  on 
the  23d  day  of  January,  1803,  duly  took  and 
snhscrihed  the  oath  of  office,  and  executed  a 
bond  In  due  form,  with  sufflclent  snretles, 
and  on  the  same  day  presented  the  same, 
with  the  said  oath  of  office  duly  indorsed 
thereon,  with  his  certificate  of  appointment 
to  said  office,  to  the  respondent,  as  such 
county  judge,  for  his  approval  of  said  bond, 
and  then  and  there  demanded  of  respondent, 
as  such  county  Judge,  the  approval  of  said 
bond,  yet  the  respondent  reused  to  approve 
the  same,  and  Indotsed  thereon  his  reason 
therefor,  as  follows:  "This  bond  was  pre- 
sented to  me  for  approval  this  23d  day  of 
January,  itiBS,  and  1  refused,  and  refuse,  to 
approve  this  bond,  and  the  sureties  therein, 
for  the  reason  and  upon  the  ground  that  the 
mayor  and  councU  of  the  city  of  Fremont 
have  no  power  to  appoint  or  fill  the  vacancy 
In  the  office  of  supervisor  from  said  dty.  I 
hold  that  such  appointment  and  filling  of 
vacancy  to  be  dtme  by  the  county  derk, 
county  treasurer,  and  county  Judge.  So  far 
as  the  fbrm  and  saffid«icy  of  said  bond,  and 
tile  sureties  therelli,  la  concerned,  I  do  not 
question  the  same,  and  do  not,  in  any  de- 
gree, rest  my  refusal  thereon.  Claus  H. 
Plambeck,  Oounty  Judge."  It  further  ap- 
pears from  the  petition  that  after  relator 
bad  taken  and  subscribed  the  oath  of  office, 
and  executed,  with  his  sureties,  his  bond,  aa 
aforesaid,  the  coun^  Judge,  together  with 
the  county  treasurer  and  county  derk  of 
Dodge  coun^,  on  January  23, 1893,  appointed 
one  Dominic  Gannon  to  All  the  said  vacancy 
bi  said  office,  who  immediately  entered  upon 
the  discharge  of  the  duties  Oiereof,  and  re- 
tnsea  to  sorrender  possession  of  snch  office 
to  the  relator;  that  relator  desires  to  have  his 
■aid  bond  approved  In  order  that  he  may 
Instltate  proper  suit  to  test  the  validly  of 
bis  title  to  said  office. 

It  will  be  observed  from  Ihe  foregoing 
statement  of  the  case  that  two  persons  make 
claim  to  tiie  office  of  supervisor  of  the  dty 
of  Fremont,— the  relator,  by  virtue  of  ap 
appobttmeut  by  the  mayor  and  dty  councD 


of  the  said  dty  of  Fremont,  and  the  said 
Dominic  Gannon,  who  Is  exerdslng  the  dntlea 
of  the  said  office  under  an  appointment  made 
hy  the  county  Jndge,  county  derk,  and  oounty 
treasurer  of  the  county  of  Dodge.  Thero 
can  be  no  donbt  that  the  claims  of  the  re- 
spective parties  to  the  office  In  question  can- 
not be  adjudicated  In  this  proceeding,  since 
It  Is  well  established,  by  frequent  decision^ 
of  this  and  other  courts,  that  the  title  to  an 
office  cannot  be  tried  and  determined  on  an 
application  tor  a  writ  of  mandamus.  Hie 
proper  remedy  to  try  snch  question  Is  by  quo 
warranto.  See  State  v.  Palmer,  10  Neb.  203, 
4  N.  W.  Rep.  905;  State  v.  Jaynes,  19  Neb. 
104,  26  N.  W.  Rep.  711;  and  People  v.  Goet- 
tlng,  (N.  T.  App.)  30  N.  K  Rep.  96a  But  the 
object  and  purpose  of  this  action  Is  not  to 
Induct  the  relator  Into  an  office  already  filled 
1^  another.  It  Is  to  compel  the  respondent 
to  approve  his  official  bond,— a  duty  Im- 
posed  upon  him  by  law,— therefor  to  better 
enable  the  relator  to  test  bis  title  to  the 
office  in  a  proper  proceeding  before  a  com- 
petent trlbonal.  In  which  the  Incumbent  of 
the  office  could  be  heard  In  his  own  behalf. 
Although  the  question  of  strict  tiUe  to  the 
office  In  dispute  cannot  be  determined  in  a 
coUateral  proceeding,  like  this,  suffident  in- 
vestigation may  be  made  to  ascertain 
whether  the  certificate  of  appointment  held 
by  the  relator  Is  prima  fade  evidence  of 
title.  If  relator  makes  claim  to  the  office  by 
virtue  of  color  of  title,  he  was  entitled  to 
have  the  respondent  approve  Ms  bond,— tho 
suffidency  of  the  bond  tendered  being  admit- 
ted,—since,  by  section  7,  a  10,  Oomp.  St,  It 
is  made  the  duty  of  the  county  Judge  to 
approve  the  official  bonds  of  the  supervisors 
of  his  coun^.  Mr.  Murfree,  In  his  valuable 
work  on  Official  Bonds,  la  discussing  the 
question  under  consideration,  at  section  320, 
says:  "That  the  acceptance  and  approval 
by  the  proper  county  officer  of  an  offidal 
bond  is  held  in  most  of  the  states  to  be  a 
ministerial  duty,  and  that  In  a  proper  case 
its  performance  may  be  compelled  by  man- 
damus. In  a  case  of  this  character  tiie  su- 
preme court  of  Pennsylvania  said:  •Until 
the  titie  of  the  relator  is  avoided,  it  is  good 
against  all.  He  Is  authorized  to  enter  upon 
the  performance  of  the  duties  of  the  ofBce, 
and  the  common  coundl  cannot  delay  him 
by  declining  to  approve  his  sureties,  If  suf- 
fident. A  pending  contest  is  nothing  to  this 
question.  Let  a  peremptory  mandamus  issue, 
as  prayed  for.*  [Oom.  v.  Oommon  Council 
of  Philadelphia,  7  Amer.  Law  Reg.  (N.  S.) 
362.]  In  this  cose.  It,  will  be  observed,  tho 
refusal  to  act  upon  the  bond  of  the  officer 
was  based  upon  the  fact  that  there  was  a 
contested  election;  the  relator  being  returned 
as  elected,  and  bis  competitor  daimlng  the 
office.  The  same  rule  applies,  however.  In 
other  cases.  Hie  officer  Is  entitled  to  have 
his  bond  approved  U  It  is  suffident,  and.  In 
any  case,  to  a  dedsion  of  the  question.  The 
tiibmial  has  <mly  authority  to  reject  It  be- 
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canse.  In  their  oi^nlOD.  It  Is  Imniffldoit,  and 
not  for  any  otlicr  reason." 

The  contention  of  the  respoailent  In  this 
case  is  that  he  la  not  required  to  approre  the 
bond  tendered  by  the  relator  for  the  reason 
that  the  appointment  of  Mr.  Truefidell  by  the 
mayor  and  city  oouncU  of  the  city  of  Fremont 
is  Toid,  for  want  of  power  on  the  part  of  said 
otty  authorities  to  tmJte  It  It  la  further  ar- 
gued by  counsel  for  respond^t  that  the  va- 
cancy  im  the  offloe  of  supervisor  of  said  dty. 
eooofiioned  by  the  failure  of  Mr.  Mead  to 
qualify,  oonld  be  filled  only  by  appointment 
made  by  the  county  Judge,  county  clerk,  and 
county  treasurer.  This  contention  Is  based 
upon  section  103  of  chapter  26  of  the  Com- 
piled Statutes,  which  declares  as  follows: 
"Sec.  103.  Vacancies  shall  be  hUed  in  the 
following  manner:  In  the  office  of  the  re- 
porter of  the  supreme  court,  by  the  supreme 
court  In  all  other  state  and  Judi<dal  district 
offices,  and  in  the  membership  of  any  board 
or  cxim  mission  created  by  the  state,  where  no 
other  method  Is  specially  proridod,  by  the 
governor.  In  county  and  precinct  offices,  by 
the  county  board;  and.  in  the  membership  of 
such  board,  by  the  county  clerk,  treasurer, 
and  Judge.  In  township  offices,  by  the  town 
board;  but  where  the  offices  of  the  town 
board  are  all  vacant  the  clerk  ^lall  ap- 
point and  If  there  be  no  town  clerk,  the 
county  clerk  shall  appoint  In  dty  and  tU- 
lage  offlcea,  by  the  mayor  and  dty  council, 
or  board  of  trustees."  Section  5,  art  4,  o. 
18.  Comp.  St.  provides  the  manner  in  which 
a  county  under  township  organization  shall 
be  divided  Into  towns  and  townships.  The 
last  clause  of  the  section  declares  that  "no 
city  of  over  wix  thousand  Inhabitants  wham  be 
Included  within  the  corporate  limits  of  any 
township,  but  the  territory  occupied  by  such 
dty  of  over  six  thousand  Inhabitants  shall 
constitute  a  town,  by  the  name  of  such  d^. 
for  the  purpose  of  town  meetings  and  organ- 
isation, as  hereinafter  provided."  Section  7 
of  chapter  26,  entitled  "Saecttons."  provides, 
among  other  things,  for  the  election  of  su- 
pervisors in  cities  and  villages  bavijig  a  pop- 
ulation of  1.000,  or  over,  in  ootmtles  under 
township  organization.  Section  103,  above 
quoted,  and  section  102  of  the  same  chapter, 
were  dted  and  construed  by  this  court  in 
State  V.  Taylor,  26  Neb.  580.  42  N.  W.  Bep. 
729.  The  conteet  in  that  case  was  over  the 
olttce  of  supervisor  of  "J"  township,  In  Sew- 
!U'd  county.  A  vacan<y  having  occurred  in 
the  office  of  supervisor  of  said  town,  the  ^ 
lator,  Godard.  was  appointed  to  fill  the  same 
by  the  county  derfc,  county  Judge,  and  coun- 
ty  treasurer  of  Seward  county,  ^s  respimd- 
en^  Taylor,  at  a  spedal  town  meeting  held 
In  sold  towndilp,  was  chosen  supervisor  of 
■aid  town,  to  flU  the  said  vacancy,  and  there- 
after doly  qualified  as  sadL  The  court  de- 
dded  against  Godard's  title  to  the  office, 
bidding  that  a  sapervlsor.  In  respect  to  his 
etocOon  and  appolatmeDt  Is  a  township  of- 
floer;  that  the  vacancy  ooosed  by  the  resig- 


nation of  sooh  officer  may  be  fflled  by  ap- 
pointment by  the  town  board,  but  where  the 
offices  of  the  town  board  are  all  vacant,  by 
the  town^p  derk;  and  In  case  the  offices  of 
the  town  board  are  all  vacant,  and  there  la 
no  town  derk,  then  by  the  county  olerk.  It 
was  further  held.  In  the  same  case,  that  there 
Is  no  authority  for  the  filling  the  vacancy  In 
any  township  office  by  the  county  dei^ 
county  treasurer,  and  cotmty  Judge.  The 
writer,  as  at  present  advised,  doubts  the 
soundness  of  the  decision  In  the  case  to  which 
reference  has  Just  l)eeu  made,  yet  Inasmuch 
as  the  construction  therein  placed  upon  the 
statute  under  consideration  has  been  acqui- 
esced In  ever  stace  that  opinion  was  handed 
down,  and  the  rule  not  having  been  changed 
by  Judicial  Interpretation  or  legislative  en- 
actment, it  must  be  regarded  as  the  settled 
law  of  the  state,  and  is  binding  up<Ki  the 
oouTts  as  a  precedent  In  similar  cases.  Coun- 
sel for  respondent  insists  that  the  doctrine 
in  State  v.  Taylor,  supra,  is  not  authority  on 
the  question  now  before  the  court  In  that 
case,  as  already  stated,  the  relator  was  ap- 
pointed by  a  board  consisting  of  the  comity 
derk,  coimty  treasurer,  and  county  Judge, 
while  In  the  case  at  bar  the  respondent  was 
appointed  by  a  like  board,  and  the  relator 
herein  was  chosen  by  the  mayor  and  dty 
coundL  The  case  referred  to  differs  from 
this  in  that  It  was  an  action  to  try  the  title 
to  the  office  of  supervisor  of  an  oTdlnary 
township,  having  a  full  quota  of  township  of- 
ficers, while  here  the  office  in  oontroversy  Is 
that  of  supervisor  of  a  dty.— a  munidpal  cor- 
poration governed  and  controlled  by  dty  of- 
floeza  We  think  It  can  be  fairly  ai^ed  from 
the  role  laid  down  In  said  case  of  State  v. 
Taylor,  and  the  sections  of  the  statute  men- 
tioned above,  that  the  vaoantgr  in  Uta  office  of 
supervisor  of  the  city  of  Fremont  van  be 
properly  flUed  by  appointment  made  by  tUe 
mayor  and  councU  of  said  dty;  at  least  that 
the  appointment  of  the  relator  is  prima 
fade  evidence  of  title  to  the  office.  Henoe. 
it  was  the  duty  of  the  respondent  to  ap- 
prove the  bond  of  relator.  The  statute' 
confers  no  authority  or  power  upon  an  offi- 
cer whose  duty  It  Is  to  approve  official  bonds 
to  pass  upon  or  dedde  the  validity  of  the 
clalTTiw  to  an  office  under  confficttng  commls- 
stcms,  nor  can  such  approving  officer  refuse 
to  approve  the  official  bond  presented  to  him 
by  one  claiming  the  office  under  color  of  title, 
even  though  thp  office  may  at  the  time  be 
filled  or  dalmed  by  another.  Com.  v.  Com- 
mon Council  of  Philadelphia,  7  Amer.  Law. 
Beg.  (N.  8.)  S62;  Bedc  v.  Jackson,  43  Mo.  U7. 
The  oaae  last  dted  Is  squarely  In  point  That 
was  a  proceeding  by  mandamus  to  reanlie  the 
reepondfflit  as  Judge  of  the  tenth  Judicial 
dreult  <jt  the  state  of  Missouri,  to  approve  tb» 
b(Hids  of  the  relatw  as  dei^  of  the  dreatt 
court  and  recorder  for  the  county  of  C^>e 
(jMrardeau.  The  relator  having  been  appoint- 
ed and  oommlssloned  by  the  govenk>r  of  the 
stata  to  mcta  office  to  fUl  a  vacancy  ooca^ 
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ri<med  hy  the  death  of  cos  Honton.  the  pre- 
Tloaa  Incumbent,  preswted  hl8  bonds  to  the 
reepondeat,  and  reqoested  the  approral  there- 
of, which  the  latter  deoUned  to  do,  and  to- 
dorsed  thereon  that  he  refused  to  approve 
the  same  fbr  the  reason  that  he  had  appoint- 
ed one  Harrison  to  said  office,  and  already 
approTed  his  bonds,  and  pnt  1dm  In  posseaBlon 
of  tlie  office.  The  sapreme  court  granted  a 
peremptory  writ  of  mandamus.  In  tiie  opin- 
ion Hie  court  say:  "The  commission  Issued 
1^  the  governor  was  at  least  prima  fB<de  evi- 
dence of  title  to  the  oBlise;  and.  If  its  validity 
or  legality  should  be  dlqnited,  tibat  question 
can  only  be  determined  by  a  proceeding  in 
the  nature  of  a  qno  warranto,  In  case  Har- 
rison refoses  to  surrender  tlie  4^oe."  The 
oondudon  Is  tareslstlble  Oat  Oie  petition  of 
tiie  relator  herein  itatee  a  oanse  of  action, 
and  that  the  dMnmrer  ttiereto  must  be  over^ 
nded.  Judgment  aooordin^.  Tbe  afber 
fudges  oonoor. 


JAMBS  V.  SUTTON. 
(Bnpreme  Court  of  Nebraska.  Hardi  16, 

isga) 

Will— Capaoitt  of  Tbstatoh— EviuBifOB. 
1.  In  an  action  to  contest  the  probate  of  a 
will,  the  only  issne  being  the  capacity  the 
testate  to  make  a  will,  hdd,  that  a  ver^et  nia- 
talaing  the  will  was  supported  by  all  the  evi- 
dence. 

2.. In  a  contest  over  the  probate  of  a  will, 
the  parties  objectine  to  sach  probate  offered  ev- 
idence tendine  to  show  that  the  testator,  many 
years  before  nis  death,  had  given  one  of  his 
ehlldrrai  certain  lands,  describine:  them,  etc, 
but  had  failed  to  conver  the  same.  HHd  prop- 
erly excluded,  because  It  did  noc  relate  to  the 
qaestlons  at  Issue,  and  if  such  gift  had  been, 
made  and  possession  girai  in  pursoanee  there- 
of, and  the  oonditions  compled  with,  those 
facts  might  be  shown  in  a  proper  case  to  en- 
force, quiet,  or  confirm  the  utie. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Saline  oonnty;  Mor^ 
rls,  Judge. 

Proceedings  by  Sarah  J.  James  against 
Xucy  A.  Sutton  to  contest  the  probato  of  toe 
will  of  Hannibal  Sutton,  deceased.  From  an 
order  of  toe  county  court  admitting  the  will 
to  probate,  conteetant  appealed  to  the  dis- 
trict, where  proponent  had  Judgment,  and 
contestant  brings  error.  AMrmed. 

F.  I.  FosB,  for  plaintiff  In  error.  TTaaHngB 
&  McOtotle^  for  defendant  in  mor. 

MAXWBIX,  a  J.  The  wm  of  HannOMl 
Satton,  of  Saline  ootmtjr,  was  admitted  to 
probate  on  the  21st  ot  February,  1889.  and 
lioej  Button,  the  widow  of  Kmnibal  Sattcm, 
named  as  eioontrlx,  and  granted  letters  tes- 
tamentary. From  the  order  admitting  the 
will  to  probate^  an  appeal  was  taken  to  tlu 
district  court  by  a  dangbter  oi  Hannibal  But- 
ton. The  objeetions  filed  by  her  to  toe  pro- 
bato of  toe  win  are  as  fi^ows:  "And  now 
comM  the  said  Borah  J.  James,  platotlff  here- 
in, and  nys  ttiBt  she  Is  an  heir  «t  law  of  toe 


said  Hannibal  Sutton,  deceased,  to  wit.  the 
daughter  of  the  said  Hannibal  Sutton,  and  she 
objects  to  toe  probating  at  toe  win  td  Han- 
nibal Sutton,  deoeased,  tor  tlie  following  tea- 
scHDs:  <1)  She  alleges  tliat,  at  toe  time  toe 
said  will  was  executed,  toe  said  TTanniiiwi 
Sutton  was  old,  feeble,  Infirm,  and  of  un- 
sound mind.  (2)  That  the  said  Hannibal  Sut- 
ton made  aatd  will  ondn-  toe  Inflnenoe,  at 
toe  dictation,  and  1^  toe  request  ot  his  vile, 
Lucy  A,  Sutton,  and  that  toe  said  will  was 
not  toe  win  of  the  said  Hannibal  Sutton,  but 
toe  will  oC  Lni^  A.  Sutton.  (3)  'Qiat  at  toe 
time  said  win  was  made  the  said  Hannibal 
Sutton  was  not  capable  of  making  any  ikVI 
at  all,  and  whatever  was  done  Tras  a  nullity, 
and  absolutely  void,  and  that  toe  said  Lucy 
A.  Sutton,  wife  of  Hannibal  Suttcm,  prooored 
Hannibal  8utt<m  to  make  said  will  by  fraud 
and  undue  Influence^  which  she  praetloed 
upon  the  said  testator,  and  that  the  said  Han- 
nibal Sutton  was  not  of  sound  and  disposing 
mind  and  memory,  and  that  she  used  undue 
influence  upon  him  to  accomplish  toe  purpose 
of  said  will,  made  as  it  was  at  her  dlctatkn 
by  the  said  TTflptrt|>fti  Sutton.  (4>  Wb^fefon 
toe  ^atoUft  prays  tlut  a  hearing  may  be 
had,  and  that  upon  final  hearing  the  court 
may  find  that  at  toe  time  said  wUl  was  exe- 
cuted the  said  Hannibal  Sutton  was  of  un- 
sound mtod,  and  not  capatde  of  making  a 
will;  that  fraod  and  undue  tafiuence  were 
praottoed  upon  blm;  and  that  toe  said  will 
may  be  declared  nuU  and  void;  and  that  the 
plaintiff  may  recover  her  costs  her^  ex- 
pended. Hie  answer  is  a  general  deidaL  On 
the  lasnee  tons  found  toe  cause  was  submit- 
ted to  a  jury,  ^rtilcb  made  q>eclal  findings  as 
foilowa;  "0)  Was  Hannlbel  Satton,  at  toe 
time  of  toe  executing  at  the  will,  of  sound 
mind?  and  did  he  exeooto  It  of  bis  own  fires 
will,  without  any  restraint  or  undue  influence 
beSag  brou^t  to  bear  npaa  him?  Answer. 
Tes.  (2)  Was  any  undue  Influence  broo^t 
to  bear  up<m  Hannibal  Button  by  any  one  at 
toe  ttane  otC  raaktog  Ids  wUl?  A.  No.  (3> 
Was  this  will  to  question  executed  by  Hanni- 
bal Satton  ot  his  own  free  will?  A.  Yes.  <4) 
Was  TT<^""*fw^  Sutton  of  sufficient  sound 
mind  to  make  a  will  at  the  time  of  mwirtng 
the  will  to  question  to  this  case?  A.  Yea." 
And  toere  was  a  general  verdict  for  toe  pro- 
ponent^ np<m  whldi  Judgment  was  rendered. 
Tbe  prlnc^Ml  errors  relied  upon  are  that  toe 
verdict  is  against  toe  wel^t  ot  evideno^  and 
that  the  oourt  erred  to  excluding  certain  tes- 
timony. 

It  wHl  be  obiferved  that  the  principal  ques- 
tion involved  is  toe  capacity  of  Ur.  Satton  to 
make  a  wUL  The  testimony  tends  to  show 
that  toe  contestant  and  a  Mm.  Schook  are 
daughters  of  Sutton  by  his  first  wife,  but 
toelr  mother  died  about  IB  years  before  the 
making  of  toe  will  to  question;  but  about  a 
year  after  their  motoer  died,  their  father 
married  a  second  time,  and  two  sons  were 
toe  issue  of  toe  second  marriage,  llie  aeo- 
ond  marriage  does  not  appear  to  have  been 
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entirely  harmonious,  and  Us  wife  did  not  liTe 
with  falm  conUuuoi^y,  but  for  two  or  more 
years  had  resided  on  her  own  property,  some 
distance  from  tliat  of  SuttCHi.  The  place  she 
resided  on  seems  to  hare  been  glTen  to  hef 
by  her  husband,  and  ao  far  as  we  can  see  he 
felt  an  Interest  in  the  welfare  of  his  wife,  and 
the  living  apart  seems  to  hare  been  wlUiout 
Irritation.  The  testimony  also  shows  that 
Sutton  was  In  feeble  health  for  several 
months  before  his  death;  that  he  w^m  living 
on  hia  own  land  with  the  perscm  who  rented 
the  form,  and  had  lived  with  that  family  for 
two  or  more  yean;  that  about  five  weeEs 
before  his  death  he  had  a  severe  attack  of  an 
obscure  disease,  and  was  compelled  to  re- 
main in  bed;  that  about  three  weeks  before 
bis  death  the  will  in  question  was  made.  Mr. 
B.  A.  Hancock,  of  De  Witt  who  prepared  the 
win,  testifies  as  follows:  "Question.  Now, 
Just  state  to  the  jniy  all  the  facta  and  trans- 
actions that  occurred  at  that  time,— the  day, 
—how  did  you  oome  to  go  there?  Answer.  I 
think  that  Mr.  Tieriey  or  Mr.  Tlerley's  boy 
stopped  at  my  house,  and  left  word  that  Mr. 
Sutton  wanted  me  to  oome  and  see  him,  and 
that  he  wished  me  to  write  his  will,  and  get 
prepared  to  write  his  wlU,  and  I  accordingly, 
the  next  day,— I  think  it  was  in  the  morn- 
ing,—went  to  his  house,  and  he  was  in  bed, 
and  I  was  there  some  four  to  seven  hours. 
1  dont  know  how  long;  pertiaps  a  third  of  a 
day.  I  took  notes  of  what  he  wanted  made, 
by  his  bedside,  and  then  I  went  out  in  the 
other  room,  and  composed  the  will,  and  then 
came  back,  and  in  the  presmce  of  Mr.  Tier- 
ley,— I  forget  whether  there  was  anybody 
else  there  or  not,— and  read  It  over  to  him, 
and  he  sat  up  In  bed,  with  a  chair,  I  Hiii^fr, 
under  him,  bolstered  up  In  bed,  and  he  said 
that  was  all  right;  that  that  was  Just  as  he 
would  have  it  or  something  to  that  effect; 
and  he  signed  It  there,  and  we  put  our  signa- 
tures as  witnesses.  Q.  During  the  time  that 
you  were  there,  did  you  have  any  conversa- 
tion with  him?  A.  Yes,  sir;  I  had  oonslclera- 
ble  conversation  with  him.  Q.  About  what 
matters?  A.  About  almost  everything  per^ 
mining  to  hla  domestic  relations  and  his 
sptritnal  condition.  He  knew  I  was  a  min- 
ister of  the  gospel,  as  I  had  previously  had 
conversation  with  him  on  that  subject  This 
time  we  had  a  conversation  on  spiritual  matp 
teiB,  and  his  domestic  relations  particulaily. 
In  the  presence  of  Mrs.  Sutton,  his  wife.  Q. 
Who  dictated  what  the  terms  of  the  will 
should  be?  A  He  alone.  Q.  Did  any  tme 
else  dictate  any  itorUon  of  It?  A.  Not  a 
syllable  or  w<»d."  There  Is  no  testimony  In 
the  record  that  fairly  construed,  contradicts 
the  testimony  of  Mr.  Hancock.  It  is  stated 
that  Sutton  was  weak;  that  he  seemed  to  be 
losing  strength,  etc;  but  there  Is  no  doiial 
that  he  was  rational,  and  knew  what  he  was 
dcring  when  the  will  was  made;  and  the  ver- 
dict is  sustained  by  all  the  evldenoe. 

2.  An  attempt  was  made  to  prove  that  Sat- 
ton,  a  fnr  7ean  ilnoe,  had  given  to  one  oC  Us 


children  160  acres  of  land,  but  had  Called  to 
convey  the  same.  This  testimony  was  prop- 
erty excluded.  If  such  a  gift  was  made,  and 
possession  taken  In  pursuance  thereof,  those 
facts  may  be  shown  In  a  procter  action  to 
obtain  title,  and  ttie  fact  that  the  land  was 
afterwards  bequeathed  would  not  defeat  it 
If  the  conditions  have  been  compiled  with. 
Upon  the  whole  case  it  Is  apparoit  that  the 
Judgment  Is  rl^t  and  It  Is  affirmed.  The 
other  Judges  concnr. 


BBOWN,  Sheriff,  v.  PARHBBS'  ft  UBB- 
GHANTS'  BANKINO  OO. 
(Snprema  Oonit  ot  Nebnwka.  lUiA  18i 

PRADDULSNT  CONVSTAHOB— ASSIGXXUIT  WO*  BW- 

BPiT  or  CsBmTORS— Rights  or  Assiexss. 

1.  The  fact  that  a  chattel  mortgage  was  ex- 
ecuted a  few  hours  previous  to  the  making  of 
a  volantary  assignmrat  by  the  mortgagor  for 
the  benefit  of -creditors  is  not  concIoiBive  evi- 
dence of  fraud  ho  as  to  entitle  the  asrignee  to 
recover  the  mortgaged  property  aa  a  part  of  the 
assigned  estate. 

2.  Under  the  provisions  of  sections  4i  and 
43  of  the  assijfnment  la^,  the  rights  of  the  as- 
signee to  recover  property  fraudulently  trans- 
ferred by  the  aaaignor  are  similar  to  those  of  a 
Judgment  creditor,  and  mnst  be  enforced  ae- 
cording  to  the  forms  of  law.  He  is  not  authop- 
Ized  to  forcibly  seize  and  take  property  on  the 
assumption  that  it  was  transferred  by  his  as- 
signor in  fraud  of  the  rights  of  creditors. 

S.  Bdd,  that  the  Judgment  of  the  dtatzkt 
court  is  warranted  the  flndlngi  of  the  r^ 
eree. 

(Syllabus  fay  the  Court) 

Brror  to  diatrlet  court.  Franklin  eoiuity; 
GasUn,  Judge. 

RepleTln  lay  flw  Varmenf  ft  Merdumts' 
BanUng  Company  against  Ell  Brown.  There 
was  Judgment  for  plaintiff,  and  defiendant 
brings  error.  Ai&rmed. 

J.  L.  Ealey  and  A.  F.  Moore,  for  plaintiff 
'  In  error.   Case  ft  McNenr.  tor  defendant  In 
error. 

POST,  J.  This  was  an  action  of  replevin 
In  the  district  court  of  Franklin  county  by 
the  defendant  in  error  against  the  plaintiff 
In  OTor,  dtfendant  below.  Ell  Brown,  sheriff 
of  said  county.  The  subject  of  the  contro- 
versy Is  a  stock  of  merchandise  and  fixtures 
claimed  by  the  plaintiff  below  by  virtue  of  a 
chattel  mortgage  executed  by  one  Elder, 
while  the  defendant  below  claims  under  a 
general  assignment  executed  to  him  as  sher- 
iff by  said  Elder.  The  Issues  having  been 
made  tip,  the  case  was  by  agreement  sent 
to  a  referee  for  trial,  with  Instructions  to 
find  the  facts  and  state  his  concliudons  of 
law.  On  the  coming  In  of  the  report  Judg- 
ment was  entered  thereon  In  accordance 
with  the  recommendation  of  the  referee. 
The  only  question  presented  by  the  record  In 
this  court  Is  whether  the  defendant  In  error 
la  euttUed  to  Judgmoit  upon  the  findings  of 
the  referee,  wliliA  are  here  set  out:  "(1) 
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Tbat  on  July  9, 1888,  tbe  plaintiff,  the  Fann> 
era'  &  Merchants'  Banking  Company,  dis- 
counted a  note  of  91,000,  rigned  by  S.  S. 
Elder,  Jobn  W.  Elder,  and  A.  M.  Williams 
&  Co.  (2)  Tbat  on  October  1,  1888,  the  said 
S.  S.  Elder  made  a  chattel  mortgage  on  the 
goods  In  question  to  the  plaintiff,  which  said 
chattel  mortgage  was  recorded  October  2, 
1888,  at  9  o'clock  In  the  forenoon  of  said  day, 
and  was  accepted  by  the  said  plaintiff,  and 
that  afternoon  the  said  plaintiff,  at  about  1 
o'clock  P.  M.  of  said  day.  took  possession  of 
said  goods.  (3)  That  on  the  2d  day  of  Oc- 
tober, A.  D.  1888,  tbe  said  S.  S.  Elder  made 
to  the  sheriff  of  Franklin  county  a  general 
assignment  for  the  benefit  of  all  his  cred- 
itors, which  assignment  was  recorded  on  the 
2d  day  of  October,  1888,  at  9  o'clock  and 
90  mlnutee  A.  M.  (4)  That  the  plaintiff  first 
heard  of  ttie  asslgnmmt  between  3  and  4 
o'clock  P.  M.  of  October  2,  1888,  after  the 
plaintiff  had  accepted  of  the  mortgage.  (S) 
That  on  tbe  8tb  day  of  October.  1888,  tbe 
defendant,  as  assignee  of  8.  S.  Elder,  took 
possession  of  the  goods  in  question  under 
said  asslgnmait,  and  continued  to  hold  the 
same  until  replevied  in  this  suit"  Under 
llie  above  state  of  facts  the  referee  finds 
as  conolndons  of  law  and  fact:  "(1)  Hiat  tbe 
mortage  made  on  October  1,  1888,  was 
made  In  good  faith  to  sectu%  a  valid  and 
bcma  fide  Indebtedness  from  the  said  S.  S. 
Elder,  Jobn  W.  Elder,  and  A.  M.  WlUlama 
to  the  plaintiff.  (2)  Tbat  said  mortgage 
created  a  lien  upon  said  property  In  question 
from  the  time  of  Its  execution  and  delivery 
in  favor  of  the  said  plaintiff.  (3)  That  at 
the  time  when  the  said  defendant  took  pos- 
session of  said  property,  on  tbe  8th  of 
October,  A.  D.  1888,  the  said  plaintiff  had  a 
prlw  Ilea  upon  the  same.  (4)  That  at  the 
time  of  the  commencement  of  that  suit  the 
plaintiff,  the  FarmenEC  &  Merchants*  Bank- 
ing Company,  had  a  qualified  ownership  In 
said  property  to  the  amount  of  their  said 
note  and  mortgage,  and  was  entitled  to  the 
immediate  possesfdon  thereof;  and  tbat  the 
same  was  unlawfully  detained  the  de- 
fendant" 

The  ground  on  which  the  mortgage  la  as- 
sailed by  the  sheriff  as  assignee  Is  tbat  It 
is  void  under  the  provisions  of  the  assign- 
ment law.  The  findings  of  the  referee  are 
quite  Indefinite.  For  instance,  It  does  not 
appear,  except  by  Inference,  that  the  mort- 
gage upon'  which  the  defendant  In  error 
relies  was  given  to  secure  the  $1,000  note 
mentioned  In  finding  No.  1,  nor  Is  the  date 
of  sold  note  apparent,  or  the  time  when  the 
Indebtedness  represented  thereby  was  creat- 
ed. On  the  other  hand,  It  Is  not  found  that 
the  mortgagor.  Elder,  was  insolvent  on  the 
2d  day  of  October,  1888,  or  contemplating 
Insolvency,  or  that  the  defendant  In  error 
had  reasonable  cause  to  believe  blm  to  be 
Insolvent  or  contemplating  Insolvency.  This 
Is  not  an  action  In  which  the  assignment  Is 
assailed  on  the  ground  that  the  execution 


of  the  mortgage  a  few  hours  prior  tbereto 
amounts  to  a  preference  of  the  bank  as  a 
creditor,  within  the  meaning  of  the  aaslsnr 
ment  law.  The  contenUon  Is  between  the 
bank,  def«idant  In  error,  and  the  aadgnee. 
It  Is  provided  by  sectitm  42  of  the  asaisii- 
ment  law  that  "If  any  person,  beliig  in- 
aolvoit,  or  In  contemplation  of  insolvenoy. 
within  thlr^  days  before  the  making  of  anx 
assignmmt  makes  a  sale,  assignment,  trans- 
t&e,  or  other  couTeyance  of  any  descriptloa 
of  any  part  of  bis  property  to  a  person  who 
then  has  reasonable  cause  to  believe  blm  In- 
solvent or  In  ccmtemplatlon  of  InsolTency, 
and  that  audi  sale,  aaslgnmait,  or  other 
conveyance  Is  made  with  a  view  to  twerent 
the  property  trom  coming  to  bis  asrignee, 
*  *  *  or  to  evade  any  of  said  provlaUuM. 
such  sale,  asdgnment,  transfer,  or  convey- 
ance shall  be  void,  and  the  asalgnee  may 
recover  the  property  or  assets  of  ttie  In- 
solvent" It  cannot  be  Inferred  from  the  re- 
port of  the  referee  tbat  the  mortgage  In 
question  was  executed  In  violation  of  any  of 
tbe  provisions  of  the  section  quoted.  But 
assuming  that  It  was  fraudulent— that  la, 
executed  with  an  intentioa  on  the  port  of 
tbe  mortgagor.  Elder,  to  prefer  the  bank,— ■ 
and  that  the  latter,  by  Its  managing  officers, 
activ^  participated  in  such  fraud,  U  does 
not  follow  tbat  the  assignee  was  entlUed  to 
possession  of  the  property  at  tbe  time  of 
the  commencement  of  the  action  In  the  dis- 
trict court  The  defendant  In  error  was  in 
possession  under  the  mortgage  when  the  es- 
dgnm^t  was  executed,  and  Its  possfssion  of 
the  property  was  continuous  imtll  it  was 
taken  by  the  assignee,  October  8th.  In 
Housel  V.  Cremer,  13  Neb.  298,  14  N.  W. 
Eep.  398,  it  was  h^  that  the  assignee  ondor 
a  voluntary  asslgnmoit  cannot  be  permitted 
to  urge  that  a  sale  of  the  property  by  bis 
assignor  previous  to  the  assignment  was 
fraudulent  as  to  creditors  of  the  latter,  cm 
the  gi'ound  that  a  fraudulent  conveyance  Is 
good  as  against  the  parties  thereto  and  their 
representatives,  and  that  the  rights  9f  the 
assignee,  with  respect  to  tbe  assigned  es- 
tate, are  simply  those  of  the  assignor  at  the 
time  of  tbe  assignment  That  was  a  case 
under  the  assignment  law  of  1877,  and  Is 
Intended  as  a  statement  of  the  rule  ap- 
pUcatde  to  common-law  assignments.  Tbe 
proposition  that  the  aaslgnee  represents  the 
assignor  only,  would  not  be  strictly  accurate 
as  applied  to  the  assignment  law  of  18S3. 
It  would  seem  tbat  by  the  provisions  of  sec- 
tion 42,  above  set  out  the  assignee  may.  In 
his  discretion,  proceed  to  recover  prop^ty 
which  rightfully  belon^^  to  the  estate,  but 
which  has  been  diverted  therefrom  by  the 
fraudulent  act  of  his  assignor.  Tbe  author- 
ity conferred  by  the  section  named,  as  well 
as  by  section  43,  Is  to  recow  the  property 
according  to  the  forms  of  law.  His  rli^ts 
and  remedies  are  similar  to  those  of  a  Jnd|^ 
ment  creditor,  and  be  Is  not  authorised  to 
take  by  force  property  conveyed  or  trans- 
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ferred  by  Qie  aflsl^or  wherever  found  la 
tiM  poMBHkm  (tf  tbd  pmcbaser.  It  Is  due  to 
mjuaael  to  saj  that  Hi*  qnwtloa  to  wMdi 
DMMt  proadBance  It  glrea  la  tba  tuleC  tH 
l^alntiir  im  unr  1*  tb*  Tflrienry  of  th»  vrl- 
d«iee  to  sartalB  tt»  flnfll»g>  It  Is  argned 
that  the  pmOx  deailr  riMw  that  Ik*  moft- 
gase  was  sItoi  BUler  for  tiie  porpoaa  of 
defirandUw  mtttont  which  purpose  was 
knom  to  Ibe  offioan  of  tfaa  buk,  and  irtddi 
fibct  TPas  avallabto  to  Brown,  tho  aarigsM, 
aa  a  daC one  to  the  actloa  agtimat  htai  on  fate 
bond.  Bat  the  alleasd  UIl  of  exc^tloaa  was 
strteke*  from  the  record  on  motion  of  tho 
detendaat  to  enov  for  tho  nason  that  It 
wao  not  aHowed  or  rigaad  by  tbB  referae. 
Our  toqntar  1*  reatrlctod  to  tfaa  one  pnpod- 
tlaii,  •'rim.  whettK  tko  court  has  coztoctlr  ai^ 
plied  the  law  to  the  tacts  found  by  tbo 
rcfcreft  niat  qiamOtm,  as  alroody  totimat- 
ed.  shonli  be  rcoolTcd  In  laTor  of  tba  JodV* 
nait  of  tho  disfirict  coorl^ 
iJBme&  tbrn  ottar  >idgea  tm  


BAUhBY  at  iO.  T.  DOS  «t  aL 
<S«vraM  Otwt  of  IMwaite.  Man*  10. 

i8oa) 

Cowmoif an— SsMNtcBM  rspt. 
A.  aonrearad  certain  loal  estate  to  B.  by 
•a  aboolote  dead  to  aecare-  the  poymaat  of  a 
kwn.  The  trust  charactnr  of  tois  deed  was 
recogirfsed  by  the  franteo,  who  at  Tarioos  times 
promlsad  that,  a  sale  of  the  inopsilj,  ho 
voald  pay  bun  th*  sarplas  hi  of  tho 

loan  and  Interest  Afterwards  A.  brought  on 
action  against  B.  to  redeein.  and  offered  to  pay 
tbo  hmn.  with  faiteresL  WMIs  the  action  was 
pendinft  A.  and  B.  entered  bito  a  stipidaClon  as 
to  the  amouot  wfaieh  A.  should  pay  to  B, 
wherenpon  he  would  recover  the  premiaes. 
Bald  that.  In  Ae  sbeeuce  of  fraud  or  misrepro- 
■entation,  tho  a«ve«BUBt  waa  binding  npoa  tho 
parties,  and  would  be  enforoeiL 

tayUabna  fer  tho  Coort) 

Appeal  fttHD  district  courts  Madison  ooub- 
ty;  Powers,  Jodga 

Action  by  Mcmtagao  T.  Samley  and  anoQi- 
er  against  Gfiman  O.  Doe  and  anotiier  to 
declare  certain  deeds  to  be  mortgages,  and 
to  redeem  the  land,  niere  waa  Judgment 
tor  pfadntUBi,  and  defendants  appeal  Af- 
flrme& 

a  O.  Gaapbsa  aaA  Wiftim  A  WUtham. 
fbr  appensnta,  A]lan»  BoMbswi  *  Bead,  tat 
asveneesk 

MAXWBUi,  €.  J.  Ms  la  an  action  to 
bare  certain  deeda  dodated  mortgages,  and 
to  ledBem  the  land.  On  tho  trial  of  the  causa 
In  the  dtotrtct  court  a  decree  was  rendered 
dedadng  tho  deeda  mortgages,  flndbig  tho 
amount  dne  tteraoa  t»  bo  the  sam  of  92,* 
806,  upon  paymokt  of  tbo  same  to  redoeni 
Ite  land.  Tho  artlcm  wac  broaght  In  Bepteok- 
ber,  18S9.  aad  to  Jauary,  1890,  the  parties 
entered  Into  toe  fidlowlng  stipulation:  *ms 
defoidaBt  OHmsoi  O.  Doe,  rocognlzbg  tba 
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rl^t  of  platottfFs  to  r«de«n  said  propertirf 
to  wit,  the  northwest  gnarter  of  section  2A, 
and  the  nortboast  Qoartsr  at  secttoa  H,  and 

the  Bontheast  quarter  of  section  1,  all  In 
township  23  north,  of  range  4  west  of  the 
6th  P.  M.,  In  Madison  coonty,  Nebraslia, 
hereby  stlpnlato  oDd  asm  that.  In  onsLdera- 
tlon  of  Vtai7  ea-lOO  to  ba  fatd  to  tba  eterh 
of  said  court  within  60  days  from  the  date 
of  the  decree  of  said  court,  the  said  sum 
above  named,  on  being  paid  as  above  stipu- 
lated, shall  be  received  in  full  satisfactlou 
of  all  claims  of  said  defendant  and  that  tba 
court  may  and  shall  enter  a  decree  In  fa- 
vor of  plaitttLffa  aontdlngly.  And  tba  oald 
ODman  O.  Doe  hereto  anthozlEea  and  em- 
powers the  clerk  of  said  oonrt  to  apply  the 
above-named  amount  on  a  certain  m»rtgage 
held  one  David  Reynolds  on  ttae  sontheast 
crnarter  of  section  1.  and  the  northeaat 
quarter  of  section  12.  all  of  totwnship  23 
north,  of  range  4  west  of  the  eth  P.  M., 
towards  the  payment  and  In  cancellation  of 
said  mortgage;  and  if  there  shall  be  any 
moneys  left  after  satisfying  said  mortgage, 
tiie  sorphis  to  be  paid  by  the  clertc  of  the 
said  court  to  said  Oilman  O.  Doe;  and  If, 
after  paytng  said  amount,  there  should  be 
stEQ  money  due  the  sidd  David  Reynolds  on 
saM  mor^ge,  the  said  Oilman  O.  Doe  here- 
by agrees  to  pay  on  demand.  Dated  North 
Loup.  Xebrailu,  January  11th,  189(X  Oilman 
0.  Doe,  Montague  T.  Hamkiy.  In  presence 
of  A.  J.  Thatch."  It  waa  filed  Janoary  23, 
1800. 

Afterwards,  and  before  the  trial,  the  de- 
fendant Doe  served  notice  on  tho  plaintiff 
that  he  repudiated  the  stipulation,  and  would 
not  be  bound  It  Woth withstanding  this 
notice  the  court  below  admlttod  the  stipu- 
lation in  ertdcBce,  and  thla  Is  the  first  error 
oomphdned  of.  There  was  no  error  In  ad- 
mitting tho  sOpulatton.  Zt  was  a  settlement 
by  the  partfeo  themselves  of  their  dealtaiga 
in  relatI<Hi  to  tbe  land.  There  fs  no  charge 
of  fraud,  mter^reaentotlon,  or  unfairness,  nor 
that  there  iras  an  error  In  computation.  The 
loan  was  made  prior  to  1879  at  12  p«:  omt 
interest,  and  It  Is  probable  that  the  parties 
agreed  to  some  reduction  of  that  very  hi{^ 
rate.  Hovrever  tbat  may  be,  suffld^t  facts 
are  not  shown  to  Justify  the  opening  of  th» 
aoeonnt  and  making  a  new  computation. 
Kennedy  t.  Ooodman,  14  Neb.  S88,  16  N.  W. 
Hep.  834;  Hanley  r.  Noyes,  (Minn.)  28  N. 
W.  Rep.  189;  Zlmmw  r.  Becker.  (Wis.)  29 
N.  W.  Rep.  228;  Neebles  v.  Railroad  Oo., 
(Minn.)  S3  N.  W.  Bep.  332;  Hal)  v.  Wbe^er, 
(Mfam.)  85  N.  yr.  Rep;  87T.  Here  was  a 
proposition  to  pemdt  rednnptlon  upon  Uie 
payment  of  a  certain  smn.  Suppose  he  bad 
been  Hie  owner  to  fee,  and  bad  made  a  prop- 
o8ttl<»  to  sell  to  the  plaintiff  for  the  snm 
named,  wonld  any  one  coatmd  that,  to  tiie  ab- 
sence of  firaud  or  raferepresmtetlon,  tbe  sale 
would  not  be  valid  T  I  think  not  7%e  same 
principle  applies  in  this  case,  and  the  agree- 
ment of  the  parties  win  be  enforced.  It  la 
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unneceesary  to  consider  the  other  errors  as* 
Btgued.  The  Judgment  la  right,  and  to  af* 
firmed.  The  other  Judges  concur. 


TODD  T.  ORBAMBB  et  al. 
(Supreme  Court  of  Nebraska.  Hatch  16» 

1893.) 

MoaTOAea— HaraaAL  AssioKHaHTfl  or  Noras  Sa- 
cuacD— DnraiBtrtioa  or  PaooaaDa— Kas  Judi- 
cata. 

1.  Whaa  sereral  notes  secured  hj  one 
mortgase  ere  transferred  to  different  i»rtieB, 
such  transfer  amounts  to  an  assignment  pro 
tanto  of  the  mortgue,  and  the  aereral  holders 
ttmeof  will  be  entitled  to  share  pro  rata  la 
the  proceeds  of  the  mortgaged  property. 

2.  A  decree  of  foreclosure,  to  which  the 
holder  of  other  notes  secured  bj  the  name  mort- 
gage is  not  made  a  party,  la  not  a  bar  to  a 
subsequent  foredosttre  proceeding  by  the  bM» 
ot  such  notes. 

(Syllabus  by  the  Ooarc) 

Appeal  from  district  court,  Oaas  oomLtr; 
Gbapman,  Judge. 

Action  by  Lerl  S.  Todd.  goanUan  of 
Thomas  Lindsay,  an  insane  peratm,, against 
Isaiah  L.  Creamer  and  otiiers,  to  foreclose 
a  mortgage  and  vacate  a  prevlona  fore- 
closure of  tlie  same  ap  fraudulent  ^ere 
was  Judgment  dismissing  the  petition,  and 
plaintiff  appeals.  Beversed. 

Edwin  F.  Warrrai,  J.  G.  Wataon,  and  C 
a  Folk,  for  appelant  A.  M.  SulllTan,  for 
appellees.  • 

POST,  J.  Thia  Is  an  appeal  from  a  de- 
cree  of  the  district  court  of  Oasa  county. 
The  cause  of  action  stated  In  the  petition 
Is  substantially  as  follows:  On  the  9th 
day  of  February,  1885,  two  of  the  defend- 
anta,  Sullivan  and  McLaughlin,  sold  to  tb« 
defoidant  Creamer  Uie  E.  H  of  the  S.  W.  U 
of  section  12,  township  10,  range  9  E.,  bi 
Cass  conn^,  and,  as  representing  the  con- 
Blderaition  therefor,  Oreamer  executed  to 
them  his  six  promissory  notes,  secured  by 
mortgage  i^on  the  real  estate  above  named, 
which  was  dn^  filed  fbr  record.  One  of 
said  notes  la  for  9fiOC^  matorlng  March  1, 
1886;  the  others  are  for  $300  eacht  and  msr 
turing  March  1,  1887,  March  1,  1888,  Mandk 
1«  1889,  March  1,  1890,  and  March  1.  1891. 
That  the  two  notes  last  described  were,  be- 
fore maturity  tibereof,  transferred  1^  said 
Snlllvan  and  McLaui^dln  to  plalnttfF,  and 
Indorsed  wlthoat  recourse,  and  that  said 
notes  were  reodved  by  the  plaintiff,  as 
guardian  of  Thomas  Lindsay,  an  Insane  per- 
son. That  prior  to  Febmary  10,  1888,  said 
Sullivan  and  McLau^ilin  Indorsed  and 
transferred  three  of  said  notes,  to  wit,  those 
matnrbig  March  1,  1887,  Maicih  1.  1888,  and 
March  1,  1889,  to  the  defoidants  Oeorge 
BL  DoT^,  CHIver  Dorey,  Eforatio  Dor^y, 
and  Mrs.  B.  O.  Dovey,  doing  bvalnesB  in  tiw 
firm  name  of  B.  O.  Dov^  A  Son,  who,  on 
said  lOtfa  day  of  February,  1888,  filed  a  peti- 
ttOK  In  the  dlsMct  court  of  Cass  oovsty  in 


their  firm  name  of  X.  O.  Dovey  ft  Son  for 
ttie  foreclosure  of  the  mortgage  aforesaid. 
TbaX  nether  plaintiff  nor  bis  said  -  ward 
were  made  parties  to  said  foreclosure  pro- 
ceeding. That  at  the  A^  term.  188& 
Creamer  having  made  default,  a  decree  of 
foreclosure  was  entered  In  favor  of  the 
plaintiffs  therein  for  the  anm  of  |916  and 
oosta.  That  on  the  expl  ration  of  a  stay 
of  execution  allowed  on  the  api^catton  of 
Creamer  an  order  of  sale  was  Issued  on  said 
decree,  by  virtue  of  wblofa  the  mortgaged 
^pexiy  was  strtd  to  said  B.  O.  Doregr  ft 
S«i  tor  the  sum  of  $800,  which  sale  was 
subsequently  oonflrmed,  and  a  deed  executed 
and  delivered  in  jmrsuance  of  said  order. 
It  Is  further  alleged  that  at  the  lime  of  the 
foreclosure  sale  there  ware  of  record  two 
mortgages,  which  were  apparent  Ums  upon 
aald  premises,  to  wit.  one  in  favor  of  ttie 
Phoenix  Mutual  Life  Insurance  Company 
for  $350,  and  tme  In  favor  of  Joseph  Weck- 
ba<^  for  $900,  both  execnted  by  remote 
grantors  of  SulUvan  and  McLaughlin,  but 
which  had  both  bem  paid  and  satisfied  in 
full,  ss  the  last-named  defendants  weU 
knew;  but  that  said  defendanta^  conspiring 
with  the  defendants  Dov^  to  defrand  the 
plain  tiff  and  his  ward,  procured  the  said 
mortgagee  to  be  deducted  from  the  value 
of  said  isnd  as  prior  Hens,  by  reascn  ot 
wldfdi  it  was  a(M  tor  flie  nominal  sum  of 
$BB0,  when  It  was  In  fact  worth  qidte  $3,000. 
It  Is  also  alleged  that  the  ssld  decree  of 
foretdosnre  is  void  as  to  the  pialnttff  by 
reason  of  the  fraud  alleged,  and  for  the 
further  reason  that  he  vras  a  noocssary 
party  thereto,  and  that  it  casta  a  dood 
upon  the  title  of  the  premlaoe,  to  his  dam- 
age, and  for  which  he  has  no  adeonate 
remedy  at  law.  The  prayw  is  for  a  vacap 
tbm  of  the  decree  of  foredosure  and  sher- 
iff's sale,  and  for  an  accounting  and  a  fore- 
closure of  the  mortgage,  and  for  gcDeral 
eqtiltable  relief.  The  defendants,  except 
Oreamer,  who  made  defoult,  Join  In  «n  an- 
awer,  irtddi  need  not  be  examined,  bnt 
which  puts  In  Issue  all  of  the  allegations 
of  fraud  and  conspiracy.  On  the  hearing, 
the  district  court,  In  addition  to  a  general 
finding  for  the  defendants,  found  the  toA- 
lowlng  facta:  **(1)  That  the  allegatlMis  of 
fraud  and  ctmaplracT  made  against  the  de- 
fendants are  not  sostatned  by  the  evidence, 
and  that  the  evidence  shows  there  was  no 
conspiracy  entered  Into  to  defraud  the 
plalntltr  and  his  ward.  (2)  That  defendants 
did  not  take  uiy  nndne  advantage  of  the 
plaintiff  and  his  ward  In  the  sale  of  the 
B.  ^  of  the  a  W.  %  of  section  1%  town- 
ship 10  N..  range  9^  in  Oaas  coonly.  Neb. 
(8)  That  aald  B.  %aftheS.W.  Uofseo- 
tion  12,  towncAip  10  N.,  rsnge  9,  In  Gaaa 
coant7.  Neb.,  ia  worm  the  snm  of  $3,000; 
and  that  pialnt<ff  and  his  ward,  not  having 
been  made  parties  deHndaiit  in  the  fore- 
closure action  of  B.  O.  Dovey  ft  8<m  vs. 
Isaiah  L.  Oreamer,  hanlOBt  no  ritfits  hg 
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reason  of  said  action,  and  that  said  mort- 
eaged  premiaes  are  ample  seourUy  for  plain- 
tiff" 8  said  demand. "  We  are  not  called  upon 
to  review  the  findings  of  the  dlBtrict  court, 
for  the  reason  that  the  allegatloDB  of  fraud 
an  vrtioUy  Irr^erant  to  the  real  Issue  in 
the  case.  It  la  manifest  that  plaintiff  la 
not  oonoluded  by  the  decree  of  foradloBaTe, 
and  that  he  Is  entitled  to  share  pro  rata 
with  the  holders  of  the  several  notes  se- 
cured by  the  mortgage.  Manufacturing  do. 
r.  MoCaignr.  20  Neb.  600,  30  N.  W.  Bep. 
680.  It  also  appears  from  the  allegations 
of  tke  petition  that  the  mortgaged  property 
Is  ample  seoority  for  the  notes  held  by  plalii- 
tUL 

2.  We  think  the  plaintiff  Is  entitled  to  an 
accounting  and  foredosure  of  the  mortgage, 
and  tiiat  the  decree  should  be  modified  In 
that  respect  The  petition  contaliu  sU  of 
the  all^atlons  neoessary  to  entitle  him  to 
that  relief,  while  the  necessary  parties  are 
all  before  the  court  We  are  disposed  to 
regard  the  action  as  a  foreclosure  proceed- 
ing, rather  than  as  one  for  the  purpose  of 
reUef  on  the  ground  of  fraud.  The  cause 
wUl  therefore  be  remanded,  with  directions 
to  the  district  court  to  allow  an  accounting 
between  the  parties,  and  a  decree  of  fore- 
closure of  the  mortgage  described  In  the  rec- 
ord. In  other  respects  the  decree  is  af- 
firmed. Judgment  aocordlnipy*  The  other 
lodges  ooDcur. 


BABCOCK  T.  FURCIPILE. 

(Si^teiiM  Gout  of  Nebraska.  Uandi  16, 1898.) 

Rksoissiox  or  Contri.ct— ixsTKncrioiis— Habh- 
I.B8S  Error. 

1.  Htid,  that  the  defendant  was  not  entitled 
to  rescind  the  contract,  and  that  plaintiff  was 
«i titled  to  recover  the  unpaid  purchase  price  of 

2.  Held,  that  the  giving  of  the  Instmctions 
set  out  at  length  In  the  opinion  is  not  revfflivible 
error,  iliice  the  verdict  of  the  jury  Is  the  only 
one  which  should  have  been  returned,  nndar  tlw 
testimony. 

(jS^nabas  by  the  Court) 

Brror  to  dlstriet  coort,  Douglai  ooonty; 
Doane,  Jndga 

Actkm  by  Caroline  A.  PurdpUe  against 
Frederick  K.  Babcock  to  recover  the  value 
of  goods  sold  and  delivered.  There  was  Judg- 
ment for  plaintiff,  and  d^endant  brings  error. 

Wharton  &  Balrd,  for  plaintiff  In  error.  V. 
O.  Strlckler,  for  defendant  in  error. 

NORVAI^  J.  This  action  was  brought  by 
defoidant  In  error  to  recover  the  value  of  11 
oases  of  eggs  sold  and  delivered  by  her  to 
plaintiff  in  error.  There  was  a  trial  to  a 
Jury,  who  returned  a  verdict  In  favor  of  the 
plaintiff  below  for  the  stun  of  141.87,  and 
for  which  amount  Judgment  was  rendered. 
In  1888  defendant  In  error  was  engaged  in 
the  emend  merchandise  business  at  Auburn, 


this  state,  the  business  being  conducted  by 
her  husband,  J,  C.  PurdpUe.  During  the 
same  time  the  plaintiff  In  error  was  engaged 
In  the  groc^  business  in  the  dty  of  Omaha. 
Prior  to  December  18th  of  that  year,  Mrs. 
PurdpUe  had  s^t  Mr.  Babcock  several  con- 
Blgnments  of  butter  and  eggs,  on  account  of 
which  he  owed  her  a  balance  amounting  to 
531.65.  On  said  date  she  also  sold  and  deliv- 
ered to  him  11  cases  of  eggs,  to  recover  the 
pnrchase  price  of  wlilch  this  action  was 
bronght  Mr.  Babcock  admits  the  purchase 
and  delivery  of  the  eggs,  but  he  insists,  and 
the  testimony  on  his  behalf  tends  to  show, 
that  be  bought  them  upou  the  expressed  con- 
dition that  the  plaintiff  would  permit  him  to 
(VPly  as  a  credit  the  said  sum  of  $81.65  due 
her  upon  former  shipments  on  an  account 
for  groceries  which  had  been  previously  con- 
tracted by  I.  H.  PurdpUe,  a  brother-in-law  of 
the  d^endant  In  error,  and  that.  In  pursu- 
ance  of  said  agreement,  he  so  applied  the 
money;  that  subsequently  defendant  In  error 
objected  to  such  application,  and  thereupon 
Mr.  Babcock  shipped  by  express  to  her  ad- 
dress, at  Auburn,  six  cases  of  eggs,  the  other 
five  oases  having  been  previously  disposed 
of:  It  Is  undisputed  that,  prior  to  the  bring- 
ing of  the  action,  plaintiff  in  error  paid  Mrs. 
PurdpUe  the  above-mentioned  sum  of  S31.6S, 
and  also  for  the  Ave  cases  of  eggs  which  he 
bad  sold;  but  that  be  has  failed  and  refused 
to  pay  for  the  other  six  cases.  The  evidence 
fails  to  show  that  defendant  In  error  ever 
received  the  six  cases  In  question.  The  testi- 
mony introduced  by  plaintiff  In  error  to  the 
effect  that  the  eggs  were  purchased  upon 
condition  that  the  above-mentioned  sum 
should  be  credited  to  J.  H.  PurdpQe's  ac- 
count was  contradicted  by  other  testimony 
on  behalf  of  the  defendant  In  error.  J.  C. 
PurdpUe,  the  husband  of  OaroUne  A.,  and 
who  made  the  sale  for  her  and  his  father, 
Archibald,  who  was  also  present  at  the  time 
the  sale  was  made,  each  testified  that  the 
eggs  were  purchased  unconditionally;  that 
Ur.  Babco^  at  the  time  asked  that  the 
balance  due  from  him  to  plaintiff  below  on 
former  shipments  be  appUed  on  flie  account 
of  I.  H.  PurdpUe,  and  that  sudi  request  was 
refused.  At  the  trial  exceptions  were  taken 
to  the  giving  of  the  third,  fourth,  and  sixth 
paragraphs  of  the  court's  charge  to  the  Jury; 
and  the  prlndpal  grounds  upou  which  we 
are  asked  to  reverse  the  Judgment  are  based 
npon  said  Instructions.  The  Instmctions  com- 
plained of  are  as  follows:  "(3)  Bven  though 
yon  should  find  from  the  testimony  that  the 
eggs  were  purchased  by  the  defendant  upon 
the  oondltton  claimed  by  him.  It  was  his 
duty.  If  he  decdred  to  rescind  the  contract 
by  reason  of  the  refusal  of  the  plaintiff  to 
comply  with  the  condition,  to  return  or  offer 
to  return  the  eggs  which  he  claimed  were  so 
conditionally  purchased  to  the  plaintiff;  and 
If,  having  disposed  of  a  substantial  part  of 
such  purchase,  he  had  placed  It  b^ond  his 
iwwer  to  return  the  eggs  pni^iased  taflar 
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■adii  ctniditlonB,  It  la  not  In  the  power  of 
tbe  defendant  to  rescind  tlie  contract  in  part, 
and  to  take  the  b^ieflt  of  It  in  part  The 
retnm  <rf  a  portion  of  the  eggs,  therefore^ 
br  the  defendant  to  the  plaintiff,  without  the 
consent  of  the  plaintiff,  dkt  not  reUere  the 
defendant  from  liability  for  the  pnrcluuw 
price  of  the  eggs  sold  and  delivered  to  the 
defendant  (4)  1^  at  the  time  of  the  pur- 
cbaae  of  the  elerw  easea  ot  eggs  by  the  de- 
fendant It  waa  agreed,  aa  part  of  the  trans* 
action,  that  the  amount  due  upon  formw 
abipmentK  by  the  plaintiff  to  the  defendant 
ahonU  be  credited  upon  the  amount  due  from 
I.  H.  PnrcipUe  to  the  defendant  and  that  waa 
done,  as  claimed  by  the  defendant  «nch 
agreement  and  credit  became  a  closed  trans- 
action, and  any  demand  snbaeauentlj  made 
by  the  plaintiff  from  the  def^dant  for  pay- 
ment of  such  old  account  would  not  JastUy 
the  defendant  In  rescinding  the  contract  of 
purchase  of  the  eler^  cases  of  eq>e- 
dally  after  tbe  plaintiff  had  disposed  of  a 
substantial  part  of  such  purchase;  but  In 
such  case  the  remedy  of  the  defendant  was 
to  insist  upon  tbs  agreement  snd  refuse  pay* 
ment  of  such  old  account  which  had  been 
already  paid  by  the  credit  upon  the  account 
<tf  L  H.  PurdpUe,  as  claimed  by  the  defend- 
ant" "(6)  The  fact  that  the  defendant 
shipped  six  cases  of  the  eggs  to  the  plaintiff 
at  Auburn,  Neb.,  would  not  relleTe  defendant 
from  his  Uabili^  to  pay  for  the  same,  in  the 
absence  of  proof  that  the  eggt  so  shipped 
were  accepted  by  the  plaintiff,  or  that  the 
defendant  had  the  ri|^t  to  rescind  his  con^ 
tract  of  purchase;  and,  If  he  undertook  so  to 
rescind.  It  was  bis  duty  to  place  the  plaintiff 
in  statu  quo,  by  retiunlng  aU  tlis  eggs  In- 
cluded in  bis  purchase." 

Counsel  for  defendant  below  concede  that 
the  general  rule  requires  a  party  desiring  to 
rescind  a  coBtract  to  place  the  other  party 
in  statu  quo,  hot  insist  that  the  rule  Is  not 
absolute;  that  In  the  case  at  bar,  Babcodc 
was  obliged  to  do  what  he  conld  to 
place  the  plaintiff  in  the  same  position;  that 
having  sold  a  part  of  the  eggs,  and  paid  the 
seller  for  the  same,  the  buyer.  In  order  to 
rescind,  was  simply  required  to  return  the  eggs 
unsold;  hence  the  instmctlons  were  errone- 
ous. In  the  view  we  take  of  the  case,  we  do 
not  deem  it  important  to  decide  whether  the 
charge  of  the  court  correctly  laid  down  the 
law  relating  to  the  resdaslon  of  a  sale  of 
personal  property;  f^r  It  is  to  us  plain  that 
there  la  no  le^  ground  either  alleged  or 
proved  for  the  rescission  of  the  purchase  In 
the  case  under  consIderatioiL  In  the  first 
place,  the  defendant  was  not  induced  to  enter 
into  the  contract  under  a  mistake  of  fact  or 
through  the  false  or  fraudulent  representa- 
tions of  the  plaintiff  as  to  an  existing  fact, 
All  that  Is  dalmed  is  that  the  latter  agreed 
that  the  former  might  apply  the  sum  due 
on  prior  pnrdiases  <hi  the  Indebtedness  of  L 
H.  PurdpUe,  and  that  plaintiff  eubseqnemtly 
objected  to  such  credit  being  made.  8d^ 


refusal  was  not  a  suflld^t  excuse  for  re- 
scinding the  contract  If  the  egsi  were 
bought  1^>on  the  condition  claimed  by  ttts 
defendant,  he  could  have  credited  the  broth- 
er-in-law's account  with  the  amount  due 
plaintiff  In  former  conslgnmoits,  and  she 
could  not  have  coUectsd  the  same;  but  he 
voluntarily  paid  the  money  to  pi«faiH*f,  which 
constituted  a  modification  of  the  contract 
and  defendant  Is  botmd  by  ttie  contract  thns 
modified. 

Again,  the  defendant  is  not  entitled  to  a 
resdsiton  for  the  reason  Oat  he  did  not  re- 
turn, nor  offer  to  retmn,  the  eggs  at  the 
I^ace  where  he  received  them,  niey  were 
delivered  to  him  In  Omaha,  while  he  soocht 
to  resdnd  by  shipping  a  portion  of  the  eggs 
to  plaintiff  at  Anbum,  seversl  weeks  ntla 
the  ptirchase.  We  th^ik,  upon  the  record 
before  ns,  the  jury  could  not  have  been  justl- 
fted  In  rettumlng  a  different  vadlct;  hence 
defendant  was  not  prejudiced  by  the  instmc- 
tlons above  mentioned.  The  judgment  of 
the  court  below  Is  affirmed.  Th«  other 
judges  concur. 


SULLIVAN  ▼.  BBNBDKTT. 
(Supreme  Conrt  of  Nebraska.  Bfarch  19, 1808.) 
Appbals  rRov  Oocktt  Codbt  —  Bon>  — Sbttiko 
AsioB  JuDsiiairr— OoKTa&DicriNa  Rboobh. 

1.  The  law  govamlMr  ivpeate  from  Jnd^ 
meats  before  jnatioes  of  the  peace  applies  to 
i9peals  from  the  county  court  to  the  district 
court.  The  party  desiring  to  wpeal  mast  file 
an  appeal  bond  within  10  days  from  the  rendi- 
tion of  the  Judgment  and  wuhln  30  days  from 
the  date  of  the  lodgment  he  most  procure  and 
file  in  the  district  ooort  a  osrtified  transcript 
of  tbe  proceedings. 

2.  Where,  in  an  action  brought  (n  the  cons- 
coDft  within  the  jurisdiction  of  a  Justice  of 

^e  peace,  the  defendant  mtera  Us  appearance, 
bnt  absents  himself  on  the  day  of  trud,  he  b 
not  entitled  to  havo  the  judgment  against  him 
set  aside,  under  the  provisloos  of  sectton  1001 
of  the  Oode,  bnt  may  prosecote  an  appeal  to 
the  district  court 

3.  The  reo(Md  entry  of  a  Jndgment  rendered 
in  die  county  coart  as  embodied  in  a  duly  au- 
thentieat»d  transcript  Imports  absolots  verity, 
and  cannot  be  varied  or  eontrsdleted  It  «ztri»> 
sic  evidence  in  the  appellate  oonrt 

(Syllabus      the  Courtl 


Brrov  to  dMitet  flonrt*  Holt  oomtyi  Klit 
kald,  Judge. 

Action  by  SL  K  Bnedlat  flgBtnst  lOobad 
M.  Sullivan.  There  was  judgment  fbr  jdaln- 
tiff,  and  d^endant  appudsd  to  the  dlsbrlot 
court  A  motion  to  dlsmlM  the  afpeal  was 
sustained,  and  defexKlant  brings  ecror.  Af- 
firmed. 

H.  M.  Uttley,  for  plalnttff  la  snor*  K  H. 
Benedict;  In  pra  per. 

NORVAL,  J.  This  action  originated  In  Ibe 
county  oonrt  of  Holt  county,  and  from  a  jud^ 
ment  In  favor  of  the  plaintiff,  SL  H.  Benedict, 
the  defendant  SnUvan,  proaeooted  an  appeal 
to  the  district  court,  when,  on  motion  of  the 
plaintiff,  tbe  appeal  waa  ^"^"^^[^"^ 
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tag  of  tbe  district  ooart  Is  now  osrigned  for 
error.  The  api>e«]  ma  itroperly  dbunlned, 
for  the  reason  tbe  flame  was  not  taken  with- 
in the  time  Umited  Matate.  The  Jn^ment 
was  rendered  agaiiwt  fl»  defendant  1^  tbo 
county  eoort  on  tbe  2Bd  day  of  September, 
1889,  while  the  ajipeal  imdertakbiff  was  not 
Itfren  vntU  the  3d  day  of  November.  1890, 
and  the  txanseript  was  not  filed  In  the  district 
ooort  vutn  nine  Astb  later.  So  that  more 
than  a  year  had  elapsed  after  the  rendition  of 
the  Jndgment  before  any  steps  were  taken  to 
obtain  a  teriew  of  the  ease  by  aj^ieaL  The 
law  gavenSng  appeals  from  Judgments  be- 
fore JnstloM  of  the  peace  regtdates  ajfpti^ 
from  jodtments  of  the  eonnty  conrtt.  nie 
appeal  nndertaUnf  mnst  be  glToa  wUhln  10 
days  Arom  the  rakditlon  of  the  Judgment, 
and  tta  appellant  tmnt  pnoore  and  flle  hla 
tianseript  of  the  proceeding  In  the  ffistrlet 
oomt  wfihin  80  days  after  the  entry  the 
jodgment  The  ^in  requirements  of  the 
statute  not  baring  been  complied  with,  the 
dlstilot  ooort  dM  not  err  In  sustaining  tbe  ap* 
pdlee^  motkm  to  dlamln  the  appeaL 

Plaintiff  In  error  claims  that  the  Judgment 
was  rendered  tat  the  ooonty  court  by  ^fanlt, 
and  harlng  appDed  to  hare  It  set  aside  nnder 
aecUon  ttKH.  of  the  Code,  and  the  appUcatUm 
having  been  denied,  he  waa  entitled  to  an 
qipMl*  and  that  the  time  for  taUng  and  per- 
fecting It  did  not  begia  to  nm  nntll  his  mo- 
tion to  hare  the  Jodgmoit  opened  np  was 
oTemded.  Thecasea  cS  Glendemdng  v.Oraw* 
find,  T  Neb.  474;  Ondtner  t.  KUpatrldc,  14 
Neb.  85S,  15  N.  W.  Sep.  708;  and  Adams  t. 
Thompson,  18  Neb.  548,  28  N.  W.  Bep.  316,— 
axe  dted  to  sustain  the  proposition  contended 
tor.  niese  ^dslona  are  to  the  effect  that  an 
appeal  does  not  lie  from  a  Judgment  mdered 
by  default  until  after  the  defendant  agalnat 
whom  the  same  Is  enteved  has  applied  to  have 
the  Judgment  set  aside  under  the  prorislons 
of  tbe  Code,  and  hla  application  has  been  de- 
nied. The  nde  cannot  be  Inroked  In  this 
case,  fbr  the  reason  that  the  county  court  did 
not  loder  Judgmoit  on  default  and  In  ab- 
Mooe  «C  tiie  defendant  The  transcript  from 
the  county  court  flhowa  that  on  the  return  day 
of  the  summons  the  "parties  appeared,  and, 
at  the  request  of  fhe  defendant's  attorney, 
cause  continued  until  Mcmday,  September  23, 
1888^  at  10  o'dook  A.  M.,  at  oostn  of  deCend- 
ant,  plaintiff  cMuentlng  ttieteto.**  Although 
ttie  defendant  did  not  appear  at  the  time  to 
which  the  cause  was  adjourned,  haring  en- 
tered an  appeaianoe  on  the  return  day  of 
tbe  summomi,  he  was  not  entitled  to  hare  the 
Judgment  set  aMe.  He  mistook  his  remedy. 
He  Aonld  have  appealed.  Strfaie  t.  Kauf- 
mao,  13  Keh  428,  U  N.  W.  Bep.  887;  Bay- 
moDd  T.  Striae,  14  Neb.  28S^  15  N.  W.  Bep. 
.ViO;  BteTen  Iimranoe  Oo.,  20  Niib.  18T, 
46  M.  W.  Bep;  SM. 

la  ttie  Astrtet  court  afltdavlts  were  filed  by 
the  defendant,  to  the  e0ect  that  neither  he 
vor  Us  counsel  wwe  present  in  the  county 
court  Ota  the  return  day  of  the  cause,  but 


fliat,  fliree  m  four  days  prior  theieto.  his  at- 
t(mwy»  Ifr.  VWey,  and  the  plalnUff  went 
before  the  county  Judge,  and  at  lSb9  request 
of  Mr.  tJttley,  who  was  then  contemplating 
a  trip  to  Omah!t.  to  be  absent  aevNal  days, 
tt  was  then  agreed  that  when  the  day  arrived 
on  whkh  the  trial  waa  set  the  case  dioold  be 
passed  until  Bfr.  Uttl^  should  return  home, 
at  whidi  time  he  was  to  notify  the  plain  tUf, 
and  tbe  case  was  to  be  tried;  ttiat  on  tSr.  Utt* 
ley's  return  ftom  Omaha  <m  September  28, 
1880,  he  learned  that  Judgment  had  been  ren- 
dered against  Ids  client,  and  he  Immediately 
pr^ared  a-  motion  to  set  aside  the  same. 
These  affldayits  cannot  be  oonrfdered.  It  Is 
omoeded  that  the  owtlfled  transcript  made 
ont  1^  the  county  ooort  Is  a  true  oopy  of  lha 
record  of  the  proceedings  In  the  case.  The 
record  of  the  county  court,  as  embodied  In  a 
duty  authenticated  transcript,  imports  abscH 
Into  verity,  and  cannot  be  oontra^Ucted  in 
the  appelate  court  by  extrlnslo  evldenoe. 
Haggerty  t.  Walker,  21  Neb.  BOO,  SB  N.  W. 
Bep.  244;  Woriey  t.  Shong^  (Neb.)  58  N.  W. 
Bep;  72;  State  t.  Hopew^  M.  OMK  We  dl»* 
cover  no  error  In  the  record,  and  the  Jiide* 
ment  of  the  court  bdow  is  afflrmed.  The 
ottiw  Judgea  comnir. 


TON  STBEN  et  aL  v.  CITY  OP  BBATRICB. 
(Sopreme  Court  of  Nebraska.  Uardi  18, 1803.) 

MD3IIOIPU.    0ORPOiU.TION8  —  P&TIKO  STRtSTS  — 

Special  AasKssMSHTs— Fstitioh  ros  Ikfbots- 

HKNT8. 

•L  The  act  of  March  30,  1887,  entitled  "An 
act  to  ameod  sectiooa  27  and  58,  and  to  add  nib- 
dlrldcou  58  and  69  to  section  52,  article  2,  chap- 
ter 14,  Compiled  Statutes,  rdatloK  to  dties  of 
the  second  class  baring  over  5,000  inhab- 
ttantB,"  ts  a  complete  act,  coverins  the  entire 
subject  of  the  power  of  the  class  of  cities 
dettsnated  with  respect  to  the  opening  and  im- 
pro'nofT  of  streets  and  alleys,  and,  by  Implica- 
tion, r^eals  all  prior  acts  in  conflict  theremth. 

2.  Ttie  proTision  of  sabdirislon  4,  |  62, 
art.  2,  e.  14,  Comp^  St,  for  the  paving  of  atzeeta 
In  dties  of  the  second  class  having  OTor  5,000 
and  less  tiian  25,000  Inhabitants,  vlAout  peti- 
tion of  the  owners  of  property  to  be  charged 
therefor.  Is  In  conflict  with  tbe  |»OTlsionB  of 
tbe  act  ot  March  30,  1887,  and  is  r^ealed 
thereby. 

3.  The  property  of  the  state,  counties,  or 
school  dirtricts  is  not  Hable  for  special  aasefl» 
meats  for  paving  or  otherwise  improTing  the 
streets  of  dties  of  the  second  class  having 
over  5,000  and  less  than  26,000  inhabitants. 

4.  A  petitiOD  to  confer  jurisdictiiRi  upon 
the  dtr  coundl  to  order  the  paviDg  of  streets 
In  any  paving  district  of  dties  naving  over  5,000 
and  less  than  25,000  Inhabftanta  must  be  signed 
onconditioDally  by  fhe  ownos  of  the  majwity 
of  tbe  feet  fronting  tber^ 

(Syllabus  hr  the  GourU 

Appeal  f rmn  ^Uatrlct  oomi;  Gage  county; 
Babeo^  Judge. 

Action  by  John  H.  ron  Steen  and  another 
against  the  cfly  of  Beatzfoe  to  enjfrfn  d^^end- 
ant  from  conducUng  a  contract  for  street  ira- 
provement*.  There  was  Judgment  granting 
perpetual  injunction,  and  defendant  appeals. 
Afflrmed. 
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W.  C.  Le  Hane,  Griggs,  Blnaker  &  Bibb, 
and  li.  M.  Pemberton,  for  appellant  B.  O. 
Kretalnser  and  B.  B.  Fogff,  for  appellees. 

POST,  X  This  la  an  appeal  from  a  decree 
of  the  diatrlct  court  of  Gage  couuty,  enjolit- 
Ing  the  defendant,  the  dty  of  Beatrice,  fran 
oondadlng  a  contract  tar  the  grading,  paving, 
and  guttering  of  the  streets  In  paving  Pa- 
triots Noa  8  and  10  In  said  dty.  The  plead- 
ings are  too  Toluminous  to  be  set  out  In  this 
opinion,  bat  the  cont^titMU  of  the  parties 
will  be  understood  from  the  ft^owlng  state- 
ments: Ordinances  were  passed  by  the  clt7 
council  creating  the  aforesaid  districts,  purao- 
ant  to  petitions  of  pn^erty  owners  therein, 
and  bonds  voted  to  defray  the  cost  of  paving 
IntersectlonB  of  the  streets,  and  the  parts 
thereof  opposite  alleys,  and  the  dty  was 
about  to  let  contracta  for  such  Improvemesits 
when  restrained  by  an  order  of  the  district 
court  It  is  claimed  by  tixe  [dalntlffs  that 
said  ordlnanoea  are  vdd,  and  tnsufBdent  to 
anthMlie  the  paving  of  tiie  streets  in  tiih&e 
district  for  the  reason  that  tiie  petitions 
therefor  were  not  signed  by  the  requisite 
number  ot  property  owners  in  said  districts, 
or  dtlwr  of  tbem,  to  coater  Qpcn  the  dty 
council  jurUdlodon  to  act  In  the  premises. 
It  Is  argued,  however,  by  council  for  the  dty, 
tiiat  no  petltlMi  Is  necessaiy  In  order  to  glT« 
the  dty  council  Jurisdiction  In  cases  where 
three  fourths  of  all  the  members  thereof 
shall  vote  In  favor  at  an  ordinance  tar  the 
paving  or  otiierwlse  Improving  of  the  streets 
of  the  dty.  It  la  admitted  that  Beatrice  Is 
a  dty  of  the  second  claas,  of  over  6,000  In- 
habitants, and  governed  by  the  provisions 
of  article  2,  o.  14,  Oxnp.  St  The  provision 
thereof  upon  which  the  contentl(A  of  the  dty 
la  based  la  subdivldon  4  of  section  62.  as 
lows:  "In  addltitm  to  the  powers  heretofore 
granted  dties  under  the  provisions  at  this 
diapter,  each  dty  may  enaat  ordinances  or 
by-laws  tor  the  following  purposes:  To  con- 
struct aldewalfcB,  sewers,  and  drains;  to  curb, 
pave,  gravel,  macadamize,  and  gutter  any 
highway  or  alley  therein;  and  to  levy  a  spe- 
cial tax  on  the  lots  and  paro^  of  land  front- 
ing on  such  highway  or  alley,  to  pay  the  ex- 
pense of  such  Improviemeat  But,  vaAesa 
a  majority  of  ttie  resident  owners  of  the 
property  subject  to  assessment  for  suoh  Imr 
provemeut  petition  the  council  to  make  the 
aame,  such  improvement  shall  not  be  made 
until  three  fourths  <a  all  the  members  of  such 
council  shall,  by  vote,  assent  to  the  making 
of  the  same."  Artlde  2  was  first  enacted  in 
WSS,  and  oitltled  "An  act  to  provide  for  the 
organization,  government,  and  powers  of 
dtlea  of  the  second  class  having  more  than 
ten  thousand  InhaUtants."  Laws  1883,  p. 
180.  By  an  act  approved  March  5,  1885, 
the  title  of  said  act  was  amended  so  as  to  in- 
olude  within  its  provisions  dties  of  the  sec- 
ond claas  of  over  6.000  inhabitants.  March 
30,  18S7,  an  act  was  approved,  mtltled  "An 
act  to  amend  sections  27  and  58,  and  to  add 


subdivisions  58  and  59  to  section  52,  article 
2,  of  chapter  14,  C<»aplled  Statutes,  relating 
to  dtlea  of  the  second  class  having  over  5,000 
Inhabitants,  and  to  repeal  said  original  sec- 
tions 27  and  68,  and  all  acts  and  parts  ot 
acts  in  conflict  with  this  act"  Section  2  of 
the  act  last  named  provides  "that  section  52 
of  article  2  of  chapter  14  of  the  Compiled 
Statutes  *  *  *  be  amended  by  adding 
thereto  ihe  follovring  subdivlsians,  68  and 
69."  By  subdivision  68  it  la  provided  that 
"the  dty  council  shall  have  power  to  open, 
extend,  widen,  narrow,  grade,  gutter,  or 
pave,  or  otlierwise  improve  and  keep  In  good 
repair,  or  cause  the  same  to  be  dtme.  In  any 
manner  they  may  deem  proper,  any  street 
avenn^  or  alley  within  the  limits  of  the  city. 
*  *  *  ^nie  mayor  and  d^  council  of  sndi 
city  shall  have  power  and  authority  to  levy 
and  collect  special  taxes  and  assesamento 
upon  the  lots  and  pieces  of  ground  adjacent 
to  or  abutting  upon  the  street  avmoe,  alley, 
or  sidewalk  thus  In  -whole  or  In  part  opened, 
widened,  corbed,  guttered,  graded,  parked, 
extended,  ooostnicted,  or  otbwwlse  Improved 
or  repaired,  or  which  may  be  spedflcally 
benefited  by  any  of  said  improvementa."  The 
foregoing  is  followed  by  17  provisos,  covering 
16  pages  of  the  Session  Laws,  from  ^hich  It 
appears  that  the  legislature  had  In  contem- 
plation all  kinds  of  Improvanemts  to  the 
streets  of  the  dty,  as  wdl  as  the  manner  of 
making  aaaeaaments  to  defray  the  cost  there- 
of, and  Intended  the  provisions  therein  to  be 
exclusive.  In  fact  so  far  as  it  relates  to  tlie 
power  of  the  dty  with  respect  to  streets,  al- 
leys,  and  parks,  the  act  of  1887  covers  the 
entire  subject  and  must  be  regarded  as  the 
charter  of  the  dty,  and,  by  implication,  re- 
peals all  prior  acts  In  conflict  therewith. 
State  V.  Benton.  (Neb.)  61  N.  W.  Hep.  140. 
The  fifth  proviso  of  the  act  under  considwa- 
tion  Is  as  follows:  "Provided,  further,  that 
curbing  and  guttering  shall  not  be  ordered 
or  required  to  be  laid  on  any  street  av^ue, 
or  alley  not  ordered  to  be  paved,  exoept  on 
the  i>etItlon  of  a  majority  of  the  owners  of 
the  property  abutting  along  the  line  of  OtaX 
portion  of  the  street  avenue,  or  alley  to  be 
curbed  and  gutterod.  The  mayor  and  coun- 
cil of  any  dty  goremed  by  this  act  sbaU  have 
power  to  pave,  repave,  or  macadam  any 
street  or  alley  or  part  thereof  in  any  dtyt 
and,  for  that  purpose,  to  create  suitable  pav- 
ing districts,  which  shall  be  oonsecutiTely 
numt>ered,  such  work  to  be  done  under  ooor 
tract  and  under  the  superintendence  of  the 
board  of  public  works  of  the  dty.  When- 
ever the  owners  of  lots  or  lands  abutting  upon 
the  streets  or  alleys  within  any  paving  dis- 
trict representing  a  majority  of  feet  front 
thereon  shall  petition  the  council  to  pave^  re- 
pave,  or  macadam  suoh  stzeets  or  alleys,  it 
shall  be  the  duty  of  the  mayor  and  oouneU 
to  pave,  repave,  or  macadam  the  ssme;  and. 
In  all  cases  of  paving,  repavlug,  and  mac- 
adamizing, there  shall  be  used  suoh  material 
as  suoh  majority  of  ovroecs  shall  deter> 
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mine  upon."  By  the  proTledMi  last  quoted, 
power  Ib  oonferred  aptm  the  mayor  and  <dty 
(X)imcll  to  pave,  repare,  or  macadam  streets 
and  alleys  in  any  district,  whenever  the  own- 
ers of  lots  or  lands  representing  a  majority  of 
the  feet  fronting  there<Hi  shall  petition  there- 
for, and  not  otherwise.  By  no  reasonable  or 
natural  oonstractira  can  said  provision  be 
reconciled  with  the  one  first  dted,  viz.  sub- 
dlTlalim  4  of  section  52  of  the  original  charter 
of  the  dty,  by  which  the  council  Is  author- 
ized to  pave  the  streets  ot  any  district  with- 
out a.  petition  therefor.  The  two  proylBlons 
being  brreoondlable,  the  act  of  18S7,  being  the 
later  ezprenlon  of  the  legldatlT«  will,  must 
preTalL 

2.  The  total  fnmtago  in  district  Mo.  9  Is, 
according  to  the  record,  3,280  feet,  and  the 
petition  purports  to  hare  been  signed  by 
the  owners  of  1.S55  feet  thereof  It  is  con- 
tended that  the  following  names  and  de- 
scriptlDns  of  property  were  Illegally  counted 
on  the  petition:  "Alex  Graham,  Chair'm 
Co.  Board.  8.  ^  lot  U,  block  24,  440  feet; 
Bt  Ber.  Thoa  Bonacmn,  per  Ber.  A.  J. 
Copellen.  lots  11.  12,  13,  and  14,  block  7, 
200  feet;  Beatrice  school  district,  by  O.  a 
Soulsbuiy,  president,  block  21,  300  feet;  J. 
E,  Hays,  lot  3.  block  10,  00  feet;  First 
Christian  Church,  by  John  Ellis,  Ch.  of  trus- 
tees, lot  7,  in  block  35,  140  feet;  Charles  H. 
Spencer,  lots  5.  6,  7,  8,  and  8,  block  25.  126 
feet;  John  A.  Moor,  per  J.  A.  Forbes,  agent, 
lot  8,  block  7,  70  feet;  Biohard  Lowe,  lot  9, 
block  22,  140  feet"  It  will  be  obserred 
that  of  the  frontage  represented  by  the  pe- 
tition 440  feet  Is  the  property  of  Cage  coun- 
ty, and  300  feet  btiongs  to  the  school  dis- 
trict of  Beatrice.  The  questtcm  whether 
pnbUo  property  of  like  Character,  viz.  the 
coimty  courthouse  and  grounds,  and  the 
aty  aduxdhouse  and  gronnds.  Is  liable  for 
special  assessments  for  public  Improre- 
ments,  as  In  the  case  for  the  paving  of 
streets  adjacent  thereto,  has  never  been 
presented  to  the  courts  of  this  state.  We 
flod  In  the  decisions  upon  the  subject  an  Ir^ 
reconcilable  conflict  of  opinion.  It  Is  provid- 
ed by  section  2  of  our  revenue  law  (chapter 
77,  Comp.  St)  that  "the  following  property 
shall  be  exempt  from  taxation  In  this  state: 
First  the  property  of  the  state,  counties, 
and  munldpal  corporations,  both  real  and 
personal;  second,  such  other  property  as 
may  be  used  exclusively  for  agricultural 
and  ho rtl cultural  societies,  for  school,  reli- 
gious, cemetery,  and  charitable  purposes." 
Similar  provisions  have  been  construed  as 
exempting  the  property  mentioned  therein 
from  all  contrlbntioiis  hi  the  nature  of  tax- 
ation, whether  Imposed  for  public  purposes, 
under  the  general  revenue  laws,  or  for  local 
improvements,  such  as  are  denominated 
"special  assessments."  Opposing  this  view  Is 
the  doctrine,  quite  as  well  sustained  by  au- 
thority, that  the  immunity  from  taxation 
relates  only  to  general  state,  county,  or 
other  municipal  taxas,  and  not  to  assess- 


ments for  improvements  made  under  spe- 
cial laws  or  ordinances,  and  local  in  their 
character.  It  Is  not  deemed  necessary  to 
review  the  cases  died  In  support  of  the 
different  views  by  their  respective  advo- 
cates, since  the  solution  of  the  question 
here  presented  depends  upon  a  oonstruo- 
tiou  of  the  charter  of  the  defendant  city. 
In  subdivision  58,  S  62,  art  2.  c.  14,  Comp. 
St.,  as  amended  in  1887,  we  find  the  follow- 
ing language:  "If  in  any  dty  governed  by 
this  act  there  shall  be  any  real  estate  not 
subject  to  assessment  or  special  taxes  for 
paving  purposes,  the  mayor  and  council 
duUl  have  the  power  to  pave  In  front  of  the 
same,  and  to  pay  the  cost  thereof  that 
would  otherwise  be  chargeable  on  such  real 
estate,  in  the  same  manner  as  herein  pro- 
vided for  the  paving  of  Intersectlona  of 
streets  and  paying  therefor."  The  same 
provision  is  found  in  the  acts  for  ^e  Incor- 
poration and  government  of  dtles  of  the 
first  class  having  over  25,000  inhabitants, 
and  of  metropolitan  cities.  Section  69,  a 
12a,  and  section  69,  c.  13a,  Comp.  St.  The 
meaning  of  the  language  quoted  becomes 
apparent  only  when  we  assume  that.  In  the 
opinion  of  the  l^lslature,  pnbllo  property 
like  that  here  involved  is  not  liable  to  as- 
sessment for  the  improving  of  the  streets, 
under  the  ordinances  of  the  dty.  It  seems 
clear  to  us  that  the  language  "real  estate 
not  subject  to  assessment  or  special  taxes 
for  paving  ptirposes"  has  referenoe  to  fbn 
proper^  enumerated  In  section  2  of  the  rev- 
enue law;  for,  so  far  as  we  are  aware,  no 
claim  of  exemptiw  has  been  made  in  favor 
of  any  other  property.  We  are  confirmed 
In  this  view  from  an  examination  of  the  act 
of  March  14,  1889,  enUtled  "An  act  to  hi- 
coiporate  cities  of  the  first  class  having 
more  than  eight  thousand,  and  lees  than 
twenty-five  thousand.  Inhabitants,  and  re- 
lating their  powers,  dntlea.  and  govern- 
ment" The  last-named  act  so  fto  as  It  re- 
lates to  improvements  of  streets  and  alleys, 
appears  to  be  a  substantial  copy  of  the 
charter  of  the  defendant  dty,  viz.  the  act 
of  1887;  but.  Instead  of  the  .provision  above 
quoted  from  the  act  of  1887,  we  find  the 
following:  "Provided,  further,  that  if  in 
any  d^  governed  by  the  provisions  of  this 
act  there  shall  be  any  real  estate,  belong- 
ing to  any  county,  sdiool  district  or  other 
municipal  or  quasi  munldpal  corporation, 
abutting  upon  the  street  whereon  paving  or 
other  special  improvements  have  been  or- 
dered, it  shall  be  the  duty  of  the  board  of 
county  commissionerB,  b<wrd  of  education, 
or  other  proper  officers  to  pay  such  special 
taxes;  and.  In  the  eveait  of  the  neglect  or 
i-efusal  of  such  board  or  other  officers  to 
levy  and  oolleot  the  taxes  necessary  to  payfbr 
such  Improvements,  the  dty  may  recover  the 
amount  of  such  spedal  taxes  In  a  proper  ac- 
tion, and  the  Judgment  thus  obtained  may  be 
enforced  In  the  same  manner  as  other  Judg- 
ments against  munldpal  corporations."  Tit* 
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foregoing  is  the  onlr  express  proTialDii  wlth- 
lu  our  knowledge  in  amy  at  the  acts  for  the 
govenuueiit  of  dtlM  of  tba  aeveral  oIhwoj, 
Imposins  upcHi  the  state,  oouutioa,  or  <yttaer 
municipalities  a  UaliUit?  for  i^edai  tmom 
m&itM.  It  1b  not  the  policy  of  tbt  law  to 
empower  cities  la  this  state  to  expend  pab- 
Ue  funds  for  ImppovementB  where  no  liabil- 
ity exlHts  therefor.  Wlien  we  consider  the 
several  proTlslons  for  the  paymeat  by  dUes 
for  paring  streets  adjacent  to  property 
not  liable  for  special  taxes  In  connection 
with  the  exception  above  noted,  the  tmij 
reasonaUe  oonstruotlon  thereof  is  that  the 
exemptioa  from  taxation  in  the  rev«nae  law 
In  f&Tor  of  state,  coimty,  and  soIuMd-di8til0t 
property  was  Intended  to  apply  to  and  in- 
clude sasessmeata  like  tiiat  involved  ki  tUa 
oontrovwqr.  Altheugh  It  is  probable  the 
property  of  the  OaflioUo  Ohurch  is  entitled 
to  exemptioa  npon  tte  soma  grooid  aa  that 
of  the  oonnty  and  scbecd  dlstrloU  acso- 
ment  tor  its  n^ectioa  is  rather  on  the 
^nnd  of  want  ot  antiuMlly  of  the  Berep- 
end  Coppellea  te  sign  in  behalf  of  Hie 
biahop  of  Unooln,  who. holds  the  title  there- 
to. In  view  of  the  oonohHton  abeady  stat- 
ed, we  have  bo  ocoastm  to  oonslder  that 
questloo;  for  when  we  deduct  440  tbet  cat 
accocoat  ot  property  of  the  county,  and  800 
feet  for  the  school  district,  it  to  evUent  that 
the  petiitton  was  InsufiOclent  to  confer  juris- 
diction npon  the  dty  ooundl,  and  that  the 
ordinance  <n«aHng  dlstrlet  No.  9,  mmi  aU 
acta  in  pursuance  thereof,  are  raid. 

3.  The  total  frontage  la  district  No.  10 
is  M53  feet  The  nomber  of  feet  repre- 
aented  on  the  petition  Is  2,720%,  of  whiCh 
It  is  (dalmed  the  fitdlowing  are  Illegal,  and 
should  have  been  rajeoted:  O.  I.  riper,  SO 
feet,  and  J.  B.  HUl,  136%  feet,  "on  ctmdi- 
tion  that  grade  Is  aattsfaettny  and  trees 
are  not  mcdested."  We  agree  with  the  dis- 
trict court  that  the  petition  to  otmfer  upon 
the  council  jorisdicticai  mast  be  uncondi- 
tional, and  that  no  argumoit  Is  required 
to  prove  that  the  elgnaturee  of  SLfll  and  Pi- 
per, with  the  property  repiesented  by  Ihem, 
should  hare  be^  rejected. 

4.  It  is  also  argued  that  the  signatarie  ot 
GeoTge  B.  Scott,  representing  05  feet, 
should  have  been  nedected,  on  the  groimd 
that  the  real  estate  desoiihed  Is  the  property 
of  his  wife;  and  that  the  slgnatnre  of  Jo- 
seph B.  Buchanan,  representing  CO  fleet, 
should  have  bem  rejected,  fbr  the  same 
rea8<w.  It  appears  from  the  evidence  that 
the  parties  named  occupy  the  property 
signed  for  as  thdr  raq»eotive  homesteads, 
the  title  thereof  being  hi  their  wires.  It 
appears  that  each  was  aotlwrized  to  sign 
the  petition  In  the  name  of  his  wife.  By 
the  ohartmr  of  the  etty  the  ooundl  thereof 
Is  authorised  to  pave  at  the  expense  ot  prop- 
erty ownera,  upon  oertahi  express  Donditlons 
oidy,  among  which  Is  a  petition  by  the 
owners  of  the  majority  ot  the  feet  tnmt- 
ing,  etc.   The  office  of  the  petition  Is  to 


authorize  th*  oooncU  to  snbjeet  private 
property  to  tmwnal  hnrdena,  and  It  Is  ^ 
ri^t  of  ewy  taxpayer  of  the  district  to 
demand  a  eompHanoe  with  all  oooditlanB 
essential  to  give  flu  <ity  jnHadlctloa  t»  ex- 
act from  hhn  imnsaai  anms  as  special  taxes. 
It  oanuot  bs  aaid  that  Mm  Scott  and  Mra. 
Buohanaa  ever  pettttoned  for  the  pavhig 
of  district  Na  lOi  The  fact  that  thcr  are 
now  wflttnc  to  mttfy  the  acta  of  their  baa- 
baa  ds  will  not  bind  the  objecting  property 
owners.  The  petittoo  cannot  be  likened 
to  a  rimple  cmtract,  so  as  to  pemlt  me 
oontracting  party  to  prove  that  the  other 
waa  aeting  tor  an  nndlsdosed  prlne^paL  It 
ia  more  analogous  to  a  contract  under  seal, 
wherein  the  oovenants  can  be  enforced  only 
aeolnst  the  corenantoc  See  Tatt  Brew- 
•ter,  9  Johns.  834;  StcoM  t.  Wood,  7  Oow. 
4BS;  Gvyon  t.  Lewis,  7  WeaL  38;  Brtggs 
r.  Fhrtrldge,  64  K  T.  3B7;  Slerstied  T. 
Itallroad  Go.,  «»  N.  T.  MS;  Mnasey  r.  Soett, 
7  Gnsh.  ZLO;  Sheldon  r.  Danlap,  le  N.  J. 
I«w,  aiCt;  Meohem,  Ag.  70t,  and  cases 
olted.  It  follows  tint  the  sI^mAok  of  Soett 
and  Buchanan,  wtfh  the  property  reyre- 
aentad  by  them,  am  the  petition,  (lis  feet,) 
ahoidd  also  hare  been  rejeeted.  maktaig  a 
feottU  illegally  conated  of  301%  feet,  which, 
dednoted  ttoim  the  amoont  repnsented  on 
tbe  petWon,  leaves  2,419  fleet,  or  less  thsn 
a  majority.  The  Jodgment  oC  the  eoort 
peipetuaBy  ^J^nhig  the  letting  of  the  eon- 
traeC  is  rl|^  and  is  afflnned.  Tk»  nttier 
JndgM  nonoar. 


DUKBHART  V.  GOUQHUAN. 
(Sspreme  Oont  of  Nebraska.  MaMh  16,  IflBft^ 

BftSTASDr— eviDBiraa. 

1.  In  a  prosecution  fM  bastairdy,  the  gnflt 
of  the  defendant  is  not  required  to  be  cstah- 
listied  beyond  a  reasonable  doubt.  In  soeh  a 
proceeding  a  preponderance  of  the  evidence  Is 
Bofficlent. 

2.  The  evidence  in  the  case,  atthooch  etn- 
Aictlng,  is  aoffident  to  support  the  verdict. 

3.  The  rulings  of  the  trial  court  on  the  ad- 
miaston  of  testimony  examined,  and  anwoved. 

<nrflahna  by  flw  OoutJ 

ZrTor  to  district  conrt.  Gage  oomity;  Bab- 
cock,  Judge. 

James  H.  Bnkehart  was  convtcteS  at 
bastardy,  and  his  moUon  for  a  new  trial 
being  ovemled  be  brings  error.  Affirmed. 

Hardy  &  Wasson,  Dor  plaintiff  fat  anor. 
Grigga,  Rbiaker  &  Bibb  and  A.  Badett,  far 

defeaidant  la  eixor. 

NORVAI*.  J.  This  Is  a.  proceeding  by 
which  it  is  sought  to  ^large  the  pialntlg  la 
error  with  being  the  fatliw  ot  a  bastaid 
child  of  Letta  Cough  man.  The  complaint 
was  filed  In  the  county  court  ot  Qag»  ootmty, 
the  plalntur  in  error  wns  attested,  and,  aft- 
ei  examination  before  said  court,  was  bowad 
over  to  the  district  court  The  case  was 
docketed  In  said  court,  and  the  "^tt* 
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In  error  pleaded  that  he  was  not  gaUty  of 
the  duuve.  There  wrs  a  trial  by  jury,  and 
«  TCrdlct  9t  tttJtf.  It  w&B  theveupcm  ad- 
judged that  he  was  the  taOwr  of  the  aald 
nieftHI— te  i^d,  and  ihat  he  ahovM  par  to 
the  awther  tor  the  fatore  nralntmiSBce  and 
amnp—t  ctf  the^diHd  the  aun  of  ISO  a  year  for 
the  period  at  10  yean.  From  which  Judg- 
luent  the  defenduM  below  briagB  the  case  to 
Oto  ooart  ter  revlefw  by  preeeedlngs  in  «s 
ror.  It  la  Btrenooariy  tanlste^  that  the  Tar- 
Act  e(  the  Jory  la  not  mslalDed  by  the  ett- 
denoe.  The  Moord  rtwm  that  the  'proeecu- 
trtx  la  an  unmarried  women,  and  Urea  with 
her  (ather  and  laather;  ttut  Ae  became  the 
mother  of  a  difid  «a  the  10th  day  et  Jane, 
inS;  that  at  and  prtor  to  the  time  It  la  al- 
leged the  <MU  wae  begotten,  i^^tlff  In  er- 
ror was  a  bearder  hi  her  tathei^  tamUy. 
Sbe  tiBtiaed  hoih  to  the  eoonty  ocmrt  and  to 
the  aiatxict  eo«rt  that  platnttff  In  mot  had 
sexual  latcnxiune  wttii  h€r  la  her  father's 
house,  Im  Holmeevine.  <m  Sonday.  the  «th 
day  «f  fleStOBber.  1891,  wtille  her  father  and 
nioTher  weve  at  chundi;  that  toty  had 
farterowcae  wWh  htm  once,  and  •ne»rer  had 
auytMng  to  do  wltti  any  otSver  p<HWia.  SAm 
teatifled  poriUvely  Out  defendant  h^ow  la 
the  father  of  her  cMld.  Phdntlff  In  error 
was  examined  as  a  wttneas  hi  Us  own  hehatt, 
and  dented  that  he  was  guUty  of  the  ut 
tikargei.  He  alao  attempted  to  establish  an 
attbl,  by  caUt^;  erreral  wttMsses  who  testl- 
fled  that  «n  the  -Gth  day  eC  9^tsmber, 
1681,  the  day  on  whlfdi  U  la  alleged  Ihe  child 
was  begotten,  plafaotur  ta  error  was  la  Bine 
Spring  which  Is  four  •er  ffve  mfles  distant 
from  HotneaviBe.  On  the  ether  band,  teetl- 
rooncr  was  latrodDOed  tsndlng  to  show  that 
Dnkebatt  was  at  the  heose  of  Letta^a  father 
on  the  abore-nentloned  date.  Ihe  evidence 
betaig  <coiMacthig,  it  was  the  ^Tlnce  of  the 
Juty  to  determine  which  witnesses  should 
be  bellered  and  which  dlabeUered.  If  the 
jvay  accepted  as  tme  tte  testimony  of  the 
proeecntrix  and  her  witness^  rather  than 
that  of  the  tiHusssia  agdnat  her.  and  there 
b^ng  no  more  resson  for  Kjectiag  the  tea- 
tfamniy  ot  wltneaaes  tm  oae  eide  ^n  on 
the  elber.  tt  cannot  be  eald  that  tiie  ver* 
diet  la  not  sustained  by  the  evidence,  or  that 
tt  was  the  resntt  of  passioa  and  prejudice 
on  the  part  of  the  jmy.  We  do  not  feel  at 
Bberty,  on  the  ledord  before  as.  to  btM 
that  the  )azy  were  not  jnatlfled  bi  returning 
a  TcnUct  of  gallty.  The  pateral^  of  the 
child  was  not  reqtflred  to  be  estaMldied  be- 
yond a  reasoanlile  doubt  Tsi  an  action  mce 
this  a  preponderance  of  the  etldence  is  soffl- 
dent  AltaChnler  v.  Algasa,  16  Neb.  6S1,  21 
N.  vr,  Bep.  lOL;  Mdder  v.  ttnum,  S2  Neb. 
S12.  49  N.  W.  Bep.  801w  It  la  at«ed  ttiat 
there  la  no  proof  that  the  cbDd  was  bom 
alive,  or  was  livtag  at  the  time  of  the  trial. 
Ooonl  Ibr  platotlfT  la  error  misconceive  the 
Coras  nd  affect  of  the  testlmoar  of  the 
pronecotilx,  as  the  following  quota  tiom  from 
bar  tcsBiaoay  shows;  "Qaestlra.  Have  yvn 


ever  been  married?  Answer.  No,  rfr.  Q. 
Ton  may  state  if  you  are  acqoatnted  with  the 
deteidaBt,  J.  H.  I>ok^rt.  A.  Tes,  sir.  Q. 
Ton  may  state,  HDbb  Congbman,  whether 
ytm  are  the  mother  of  a  dilld.  A.  Tea,  dr. 
Q.  State  vrhether  or  not  that  chOd  Is  sn  Il- 
legitimate chBd,— testard.  (Pointing  to  A 
child  then  held  In  the  arms  of  plaintlfT.)  A. 
Yes,  sir.  Q.  You  may  state.  Miss  Coui^iman, 
who  the  father  of  that  child  Is.  A.  J.  H. 
Dukehart  Q.  Xfals  defendant  ^ttlng  here? 
A.  Yes,  air.  Q.  When  was  that  child  bom? 
A.  June  the  lOtb.  Q.  What  year?  A.  1982. 
I  Q.  You  may  state.  Hiss  Coughman,  upon  or 
aheot  what  date  tUs  chUd  was  begotte«. 
A.  I3m  first  Sunday  In  September,  aa  iar  as 
I  can  teO.  Q.  This  SeptenAer?  A.  1891. 
Q.  And  this  child  was  bom  in  Qage  county, 
KebmsKa?  A.  Yeu,  Q.  And  batten  in 
that  oounty?  A.  tea.  air.**  Upon  awas-ez- 
amlnatlon,  to  the  queatloa,  "When  was  It 
yoa  claim  this  chUd  was  begotten?"  the  wlt- 
neaa  answered,  "Last  8eptember,-4801r-ltoat 
Sneday  la  September,  1881.**  The  tongObtg 
la  aU  the  testimony  In  the  faOl  ef  exoep- 
tioaa  rel&tiitf  to  the  Urth  «f  the  chttd,  and 
we  tUak  was  anple  proof  that  the  chSd  In 
,  giMstton  wsa  not  only  bom  aOve,  but  was 
:  living  at  the  time  ot  the  trial.  Gomplalnt  Is 
}  made  because  the  proaecutilx  was  not  per- 
fBitted  te  answer  three  certain  questions 
,  propounded  to  her  on  crom  mmlnation. 
'  The  Ant  one  had  refenoiee  to  the  Aas  at  the 
'  i^ahitUt  to  eiror,  the  qaeBtiaD  being.  **Hie  Ja 
a  pretty  smaU  bmuT*  It  wae  ol^ected  to  as 
Immaterial,  imeleaaat,  and  Incompetent,  bnt 
the  court  did  not  make  a  mllng  thereon.  We 
are  tmable  to  see  the  materiality  of  the  In- 
quiry. Berides,  Dukehart  was  In  the  court 
room  during  the  trial,  and,  at  the  request  of 
his  counsel,  he  and  the  prosecutrix  stood  up 
tegefber  before  ttte  Jury,  so  that  th^  had  the 
opportunl^  of  comparing  the  sizes  of  the 
two.  The  other  qnestSons  asked  the  prosecu- 
trix were  objectionable,  and  the  court  flld  not 
err  tak  not  permittlDg  them  to  be  answered, 
re  Is  claimed  that  the  court  erred  hi  sustain- 
ing the  objections  of  the  plaintill  bdow  to 
each  of  the  following  qnestiona  submitted  to 
the  witness  John  Oidver,  who  was  sworn 
for  Ae  phdntiff  in  error:  "Question.  I  win 
ask  you  If  yon  remember  writlug  Mr.  Duke- 
hart a  letter  on  the  4th  of  September,  1891. 
requesting  Um  to  meet  yon  at  Blue  Sprtngs 
(m  Sunday,  the  0th  of  September,  1891? 
(Objected  to  as  Immaterial,  Irrelevant,  and 
incompetent.  Sustained.  Bxception.)  Q.  Did 
yon  write  him  a  letter  at  that  time?  (Object- 
ed to  as  Immaterial,  hrelerant,  and  Incompe- 
tent Sustained.  BxeepHon.)"  Tlhe  record 
Mis  to  disclose  the  lelevaney  of  the  testi- 
mony sought  to  be  eUdted  by  these  Inter- 
rogatories. Besides,  error  cannot  be  predicat- 
ed tipon  Ihe  sDstainlng  of  the  objections,  ft>r 
the  reason  counsel  for  plaintiff  In  error  made 
DO  statement  to  the  trial  court  of  what  he 
expected  to  prove  the  wltnesa  lifosters 
T.  Marsh.  ID  Neb.  438,  27  N.  W.  Rep.  43S; 
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HathewH  T.  State,  10  Neb.  330,  27  N.  W. 
Rep.  284;  Tates  t.  Kinney,  25  Neb.  120.  41 
N.  W.  Bep.  128;  Buma  t.  City  of  Fairmont, 
28  Neb.  866,  45  N.  W.  Bep.  175.  No  rereESl- 
ble  error  bavlng  been  pobited  oat  In  ttae 
record  the  Jndgment  of  tlie  district  eonrt  la 
afl&rmed.  Tbe  other  Judges  concor. 


HAIjX)  t.  SHBBHAN. 

(Sopreme  Oonrt  of  Nebraska.  Mordi  16, 

1893.) 

DiscHAitas  or  Ehfloxb  —  Action  vob  DAHAOEa. 

1.  In  on  aetlon  for  wrongful  discharge  be- 
fore the  termination  of  hii  employment  the 

Elalntiff  mnst  show  that  he  is  ready  and  wUI- 
ig  to  complete  his  contract. 

2.  S.  mntracted  for  the  service  of  himself 
and  son  for  a  glTen  time  at  the  rate  of  950  per 
month.  He  alone  went  Into  the  service  of  H., 
his  employer,  and  was  subsequently  dieichargea 
before  the  termination  of  the  period  named  in 
the  contract.  It  does  not  appear  that  he  ever 
tendered  the  serrices  of  his  son,  or  that  the  lat- 
t«  was  ready  or  willing  to  enter  the  employ- 
ment of  H.  Bdd,  that  the  discharge  of  H.  was 
not  a  breach  of  contract  for  which  he  could  re- 
cover in  on  action  for  being  wrongfully  dis- 
charged, although  he  may  recovtf  In  a  proper 
action  for  the  valce  of  his  semees. 

(Syllabos  by  the  Court.) 

Brror  to  district  coturt,  Qage  county; 
Broady,  Judge. 

Action  by  Mldiael  She^ian  against  Andrew 
J.  Hale  to  recover  damages  for  breach  of 
contract  There  was  Judgment  for  plaintiff, 
and  defendant  brings  errw.  Beraraed. 

A.  Hardy,  for  plalnlltf  In  error.  Kckards 
&  Proat  and  Geo.  A.  Murphy,  for  defendant 
in  error. 

POST,  J.  TbSa  am  oomea  Into  this  onrt 

by  petition  In  error  from  the  district  court 
of  Gage  county.  The  petition  b^w  contalna 
two  causes  of  action,  the  first  of  whlcb  Is  aa 
followa:  (1)  "That  defendant,  Andrew  J. 
Hale,  la  Indebted  to  plaintiff  tn  the  sum  of 
$383.63,  with  interest  thereon  at  the  rate  of 
T  per  c^t  POT  annum  fitom  the  1st  d^  of 
December,  1887,  aa  a  balance  of  money  due 
and  unpaid  on  a  certain  contract  executed 
by  plaintiff  and  defendant  for  the  hire  of 
piolntiff  for  ttie  performance  at  work  and 
hibor  tbe  plaintiff  for  tbe  defendant  on 
defendant'a  Sidly  Greek  farm,  in  Gage  cotm- 
ty.  Nebraaka,  and  for  boarding  Ibe  farm 
handa  of  defondant  by  plaintiff,  and  for 
failure  to  fomliA  feeA  for  plaintiff's  hogs 
for  l^CV  and  for  tlie  value  of  hogs  for  plain- 
tiff's m^t  for  1890;  a  copy  of  which  contract 
is  hereto  attached  marked  'Exhibit  A,*  and 
mode  a  part  hereof."  "The  said  con- 
tract expired  by  its  terms  on  the  1st  di^  of 
March,  1889,  but  has  been  renewed  from 
year  to  year  thereafter  by  the  parties  there- 
to, and  which  contract  does  not  expire  by 
Its  terms  until  the  1st  day  of  March,  1891." 
(3)  *rniat  by  the  torms  of  said  contract  and 


fho  renewal  thereof  the  def^idant  agreed  to 
employ  plaintiff,  and  did  employ  plaintiff,  at 
and  for  the  som  of  960  per  month,  and  plain- 
tiff ^xeed  to  rendCT  serrlce  on  said  farm  fw 
sold  Bum,  and  the  partiee  thereto  agreed  In 
said  contract  that  the  woric  hands  working 
on  said  farm  should  be  boarded  by  plaintiff 
at  the  rate  of  $10  per  month,  and  that  aald 
anma  were  to  be  paid  monOiIy  by  defoid- 
ant"  (4)  "That  under  aald  contract  i^aluUff 
has  performed  work  and  labor  tsv  dtf^- 
ont,  and  boarded  his  work  handa  for  Urn 
from  tbe  Ist  day  ot  November,  1887,  to 
23d  day  of  October,  1880,  iriien  defendant  < 
wrongftiUy  discharged  [Oalntlff  fkom  bla  aerr-  j 
Ices,  and  violated  the  provldons  of  aald  etm- 
tract,  without  any  auffldait  caoaa  QmeCor, 
and  during  all  aald  time  plaintiff  baa  per^ 
formed  well  and  truly  all  the  services  and  < 
kept  all  the  condltliMUi  and  agreements  cn 
his  port  In  aald  contract  contained."  (5) 
"Plaintiff  further  alleges  that  defmdant  baa 
failed  and  rinsed  to  fondah  feed  for  tbe  i 
hogs  of  plaintiff  to  tat  the  same  soffldesit  ' 
for  the  meat  for  plaintUTs  use  for  the  year 
1890.  but,  on  tlie  omtrary,  has  aold  plalntUTs 
bogs  which  were  bdUg  fatted  for  meat  for 
Ida  use  for  the  year  189(^  irtieret^  defendant 
baa  violated  the  terms  and  covenants  on  Ua 
part  In  said  contract  oontalned."  The  agree- 
ment mentioned  In  tbe  petition  Is  as  ftillows: 
"Gage  Ooonty,  N^,  August  29,  1887.  TUs 
memorandum  of  agreement,  made  and  en-  | 
tered  into  this  2Dfh  day  of  August,  18S7.  be- 
tween A,  J.  Hale  of  said  county,  party  of  fbe 
first  part,  and  M.  Sheedhan,  of  aald  covnty. 
party  of  second  part,  vrltneasettk  Uiat  tbe 
■aid  party  of  the  first  part  baa  employed 
tbe  said  party  of  the  second  part  and  his 
son,  WllUp,  to  work  for  him  on  Ua  farm 
known  as  tbe  'Sdly  Ore^  Farm*  tbr  one 
year  four  montha  from  the  1st  day  of  No-  i 
vember,  1887,  for  the  Stun  of  fifty  dfdlara 
per  month,  and  agrees  to  lioard  all  extra 
hands  employed  on  said  farm  for  the  sum  of 
ten  dollars  per  month  whfle  working  on  aald 
form.  Said  Hale  to  fnmlah  sulky  plow  for 
boy  to  use.  Said  Hale  bweby  agrees  to  pay 
said  party  of  the  second  part  the  aald  sum 
hereinbefore  specified  for  the  times  and  pur- 
poses therein  expr««sed.  Said  Hale  also 
agrees  to  keep  two  cows  and  two  calves  fra- 
tbB  said  party  of  tbe  second  port,  and  to  fur 
nlab  feed  for  hogs  sufficient  for  th»  meat 
for  bla  own  use.  Said  party  of  the  seomd 
part  la  to  keep  bis  team  aa  mSA  farm  as 
long  as  he  wishes,  free  of  ctiarge.  by  using 
them  the  same  aa  he  does  party  oC  the  first 
port  A.  J.  Hole,  H.  Sheehan." 

The  second  cnuse  <tf  actUm  Is  for  Oie  sum 
of  $125.00  and  interest,  for  extra  meals  fur- 
nished to  the  defendant  bdow  and  his  sen^ 
ants  and  ^ployea  at  the  agreed  rate  of 
2tt  cents  pw  meal.  For  answer  the  defend- 
ant below  admits  tiie  eixecutlfdt  of  Oie  agree- 
ment alleged,  and  denies  the  renewals  time- 
of.  Admlta  that  plaintiff  and  acai  com- 
menced work  for  him  Nov«nl>er  1,  1887, 
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at  the  rate  of  950  month  under  Bald 
agreement,  and  that  the  said  plaintiff  re- 
mained  In  his  employ  until  October  10,  1890, 
when  he  was  discharged  for  good  and  suffi- 
cient cause,  which  is  alleged,  bat  which  need 
not  be  noticed.  It  la  also  alleged  In  the  an- 
swer that  the  plalntUTs  son  worked  for  the 
defendant  below  two  months  In  each  of  the 
years  1888,  1889.  and  1890,  and  at  no  other 
time.  There  Is  also  a  counterclaim  for  J450 
for  the  negllgrace  of  the  plaintiff  below,  and 
for  the  conversion  of  property,  the  proceeds 
of  the  farm  In  question,  and  for  the  failure 
of  his  son  to  render  services  as  stipulated. 

The  district  court,  on  the  trial  of  the  cause, 
gave  the  following  Instructions,  to  which  ex- 
ception la  taken:  "In  relation  to  the  dis- 
charge from  farther  service,  and  under  the 
contracts  alleged  In'  the  petition,  the  law 
deems  that  both  parties  will  act  under  It, 
or  friendly  to  it,  to  promote  Its  execution  in 
good  faith  by  both  imrtles;  and  It  is  for 
you  to  say  from  the  evidence  whether  either 
or  both  tibe  parties  have  done  so,  and  from 
the  whole  evidence  determine  whether  the 
discharge  of  plaintiff  by  defendant  was  for 
good  and  sufficient  cause,  or  was  not  for 
good  and  sufficient  cause.  If  it  was  for 
good  causa,  the  plaintiff  would  still  be  en- 
titled to  what  he  had  already  earned,  less 
the  amomit  of  damages  to  the  defendant 
resulting  from  plaintifrs  failure  to  perform 
his  part  of  the  contract;  but,  if  the  dis- 
charge was  wittiout  cause,  the  plaintiff  Is 
entitled  to  any  balance  that  may  be  due  and 
unpaid  for  services  rendered  under  the  con- 
tract up  to  the  time  of  the  discharge."  By 
reference  to  the  petition  it  will  be  seen  the 
only  employm^t  of  the  plaintiff  below  was 
by  virtue  of  the  agreement  set  out  above. 
His  allegation  Is  "that  by  virtue  of  said  con- 
tract and  renewal  thereof  the  defendant 
agreed  to  and  did  employ  the  plaintiff  at 
and  for  the  sum  of  $50  per  montii,  and  the 
plaintiff  agreed  to  render  services  on  said 
farm  for  said  sum."  On  this  branch  of  the 
case  there  Is  an  utter  failure  of  proof.  The 
agreement  Introduced  in  evidence,  and  which 
Is  set  out  above,  recites  that  "the  party  of 
the  flrst  part  [defendant  below]  has  em- 
ployed the  party  of  the  second  part  [plain- 
tiff below]  and  his  son,  WllUe,  to  work  for 
blm  *  •  •  for  $&0  per  month."  If  the 
plaintiff  bdow  worked  for  the  defendant  as 
filleged,  he  Is  entitled  to  recover  the  value  of 
his  Bervices;  but.  In  order  to  recover  for  a 
wrongful  discharge,  he  Is  required  to  allege 
and  to  prove  a  contract  or  agreemoit  under 
which  he  would  be  entitled  to  emidoyment, 
for  It  la  an  elementary  rule  that  where  one 
sues  to  recover  by  virtue  of  a  contract  It 
most  appear  that  he  has  some  rl^ts  under 
such  contract  In  this  case  the  defendant 
below  bad  contracted  for  tibe  services  of 
two  perstms.  It  does  not  appear  from  the 
pleadings  that  there  was  any  ogreemrat  to 
employ  the  plaintiff  b^w  without  his  son. 


and  for  aJl  that  Is  disclosed  the  service  of 
the  latter  was  the  principal  Inducement  for 
the  employment  of  the  two.  Presumptively 
the  son  was  a  minor,  and  In  contemplation  of 
law  the  servant  of  the  plaintiff  below.  The 
latter  could  contract  for  the  services  of  his 
son,  and  recover  therefor.  It  may  also  tfe 
assumed  that  a  cause  of  action  would  ac- 
crue in  his  favor  on  said  contract  upon  the 
refusal  to  employ  both  himself  and  his  son. 
There  Is,  however,  no  allegation  that  the 
defendant  below  haa  refused  employment  to 
the  ibther  and  son,  or  that  the  services  of 
the  latter  were  ever  tendered  him.  Since 
there  is  alleged  no  breach  of  the  contract 
Introduced  in  evidence,  it  follows  that  the 
question  of  damage  on  account  of  the  dis- 
charge of  the  plaintiff  t>elow  ahonld  not 
have  be^  submitted  to  the  Jury,  and  the 
giving  of  the  Instructions  complained  of  was 
error,  for  whidi  tiie  judgment  ahonld  be 
revened.  Tba  other  jndgea  oonciir. 


BAG0S8  flt  aL  T.  CUMING  OOUNTT, 

(Snpreme  Oonrt  of  Nebraska.  Maieh  16, 

189S.) 

OoVKtT  CbSEKS— USPOTIBS— SaUST. 

1.  Under  the  provlsiona  of  section  42,  e.  28, 
Oomp.  St.,  where  the  fees  of  the  coaoty  clerk 
exceed  $1,500,  the  coanty  board  may  appoint 
inch  number  of  deputies  as  may  be  uecesuLry. 
and  fix  their  salary  at  not  to  exceed  $700,  the 
same  to  be  paid  oat  of  the  fees  received  by  the 
elerk. 

2.  Where  the  county  board  has  appelated 
a  deputy  and  fixed  his  aalaiTi  and  he  has  actu- 
ally rendwed  the  Berrice,  those  facts  may  be 
proved,  even  if  there  Is  no  record  of  the  order 
m  the  mtnntes  of  the  conoty  board. 

3.  Where  the  county  IxMird  has  before  it  a 
matter  which  it  may  reject  or  allow,  and  its 
action  thereon  will  be  final  unless  appealed 
from,  its  order  In  the  premises  cannot  be  at- 
tacked ocdlateraliy  except  for  fraud. 

(Syllabus  by  the  Ooort) 

Grror  to  district  court  Omntng  cona^; 
Norris,  Judge. 

Action  by  the  coimt7  of  Gumtng  agalnat  F. 
W.  RagoBB  and  others  on  the  official  bond  of 
defendant  Bagoss  as  county  derk.  There 
was  Judgment  for  ididntlff,  and  fl«»*ftii(lanta 
bring  error.  Reversed. 

T.  M.  Franse,  J.  O.  Crawford,  and  M.  Mc 
Laughlln,  for  plaintiffs  In  error.  Brome,  An- 
drews &  Sheean  and  P.  M.  Moodle,  for  de- 
fendant In  error. 

MAXWELL,  a  J.  In  18S1,  Bagofls  waa 
elected  county  derk  (tf  €<nmlng  county,  and 
held  office  for  four  years.  The  county  board 
setUed  with  him  from  time  to  time,  and  so 
far  as  appears  he  settled  In  full  when  he  left 
the  office.  Afterwards  this  acti<Mi  was 
brought  on  his  official  bond  to  recorer  fee* 
collected  by  him  while  in  office. 

The  fees  claimed  are  as  follows: 
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Schedale  "A."  Fees  entered  npon  fee  book. 
1882. 

For  recordinff  deeds...  I  656  00 

For  reeording  mortsages   381  00 

Fcr  filing  chattel  mortgages   B&  05 

EV>r  re^nrding  chattel  mortgages...  5  25 
For  recording  mitcellanecas  Enstm- 

maDta    60  63 

For  mwhlng  abstracts...*********  108  55 
1883. 

For  recording  deeds   «60  00 

For  recording  mortgages   «8210 

For  filing  cliatte]  mortgages  • .  18  10 

For  recording  chattel  mortgages...        4  00 

For  recording  mechanics'  liens   16  SO 

Fcr  record  ing  nUscellaneous  Inatm-   

ments   ttO  26 

VW  making  abtitraets   148  75 

Tbtal  attend  on  tta  book  fSiOBO  88 

Sdiedale  "B."    Fow  mxlved,  and  not  .ontered 
on  fee  book. 

18S2. 

.  For  reeordlng  deeds  9    74  ^ 

For  recording  mortgages...,   Ho  50 

For  filing  chattel  mortgages   So  60 

For  recotdbic  chatty  mortragea. . .       4  00 

For  salary  aa  clerk  of  board   400  00 

For  making  aasessor^  books   100  00 

For  extra  serrices   82  25 

BhchlMt  "A." 
For  MrHoea  aa  eommlBstonar  of  te- 

.sanltj-    30  00 

Vbr  making  tax  Hat   600  00 

For  making  abstrRcfai   560  60 

V«at  as  elM-k  of  district  court   61  67 

1^3. 

For  roeoidfaiff  doeds   119  00 

For  recording  mortgages   125  50 

For  recording  chtttel  mortgages...  9  00 

For  filing  chatted  mortgages   60  40 

For  recording  meebaajca'  Ueas   6  50 

For  recording  mlsceUaneoos  instro- 

menu    8  25 

Vot  aalatr  aa  dark  of  board   400  00 

For  making  assassors'  books   100  00 

For  fees  in  state  cases   142  73 

For  fees  as  oommiBsiooer  of  In* 

sani^    8  60 

For  nriiicenaneDas   12  75 

For  reoHdjng  <^eial  bonds   80  00 

For   searching    records   in  West 

Point  precinct  case   24  00 

For  making  Ux  list   660  00 

For  making  abstracts   500  00 

For  fees  as  clerk  of  district  court. .  858  67 

Total  amonnt  of  fees  reuelred  diiF> 
Ing  said  rears  and  not  entered  on 
fee  book  f4.606  99 

Adding  fees  ao  eatocod  2^  88 

Uaklac  grand  total  ^.166  99 

IMhMtlns  utMtntBrj  allowance. . . .  S.000  00 

f 4,106  99 

To  ttie  x>etltloii  Ragoss  filed  an  answer  aa 
fonom:  **Now  comes  tbe  defendant  F.  W. 
RagosB,  and  fbr  answer  to  plalntlfrs  petition 
filed  herein  says:  First  He  admits  the  alle- 
gations contained  In  the  first  paragraph  of 
nid  petition.  Second.  He  admits  that,  by 
Ttrtue  of  bis  election  for  the  said  office,  he 
beid  and  ezereteed  the  fanctSoos  of  said  of- 
fice of  county  clerit  of  Oamlng  comity,  Ne- 
braska, from  the  6th  of  Jantiu7>  1882,  to  the 
Mb  day  «t  Jantiary,  1884.  That  during  the 
wM  term  tte  recelred  aa  fees  and  mtered 
upon  the  fee  book  the  sum  of  12,600.88; 
that  he  has  not  paM  tote  the  treasnry  of 


said  Oomtog  ootmty  any  portion  of  the  fees  re- 
ceived by  bim  during  term.  ^Hilrd.  "niat 
he  denies  each  and  every  otber  allegation  In 
pUdntifTs  petition  contained,  except  what 
is  herelnb^ore  expressly  admitted.  Fourth. 
Tliat  he  did  report  to  the  said  board  of  coun- 
ty commlsrtoners  sU  fees  rec^red  by  blm, 
and  for  which  he  was  properly  chargeable, 
and  made  a  fun,  complete,  and  satlsfiictory 
settlement  with  said  board  of  eovnty  com- 
nrisaloners,  and  received  a  full  receipt  and 
discharge  for  all  fees  received  by  him  during 
his  said  term  of  office,  from  which  settlement 
and  allowance  no  appeal  baa  erer  been 
taken.  Slfth.  That  at  the  time  he  entered 
upon  the  dntiea  of  cnld  office  there  was  a 
large  amount  of  work  In  said  office,  and  that 
In  confonntty  to  law,  and  wldi  the  permls- 
alon,  consent,  uid  under  the  dtoeeti<»k  vt  said 
board  of  commissIonerB,  be  emplt^ed  a  dep- 
uty <dei%  at  a  salary  of  $700  per  annum,  and 
two  Bsstetant  clerks  at  fOOO  per  annnm,  eadi, 
for  the  time  aotoally  em^oyed,  and  paid  to 
said  deputy  and  assistant  cierita  the  sum  of 
fl,900  per  annum,  which,  togeth^  wtdi  the 
$1,600  per  annnm  allowed  hfm  by  law,  exceed- 
ed the  amount  of  fees  by  him  collected,  and 
for  which  he  was  properly  Chargeable.  Stxtb. 
Ibat  the  employment  of  said  deputy  and 
assistant  derks  was  made  iq>on  appncadon 
by  him  to  the  county  board  of  county  commls- 
atoners  of  said  county,  and  upon  their  allow- 
ance, consent,  approbation,  and  authority. 
Seventh.  That  Inasmuch  as  the  said  plaintiff 
did  not  exhibit  ita  said  petition  against  this 
defendant  within  fbnr  years  from  ttie  tlm» 
the  action  accrued  on  the  several  Items  set 
out  is  said  petition,  ttiat  eaeh  and  every  Item 
thereof  is  barred  by  the  statntes  of  limita- 
tions, and  the  plaintiff  oo^t  not  to  be  per^ 
mltted  to  prosecute  the  same.  Wherefore, 
defendant  prsys  tiiat  he  may  be  dismissed, 
go  hence  wllbout  day,  and  recover  his  costs 
in  this  ease  most  wrongfoDy  stistatned."  The 
sureties  also  filed  an  answer  which  need  not 
be  noticed.  On  the  trial  of  the  cause  tiie 
ccnrt  directed  the  juiy  to  return  a  Terillct 
fbr  the  county  fbr  the  sum  of  $2,32721.  The 
irarj  thereupon  returned  a  venUct  for  the  mm 
named,  uptm  wfalcli  Judgment  was  rendered. 
The  Items  upon  whldi  thla  tnstrnctlon  Is 
based  are  as  follows: 

For  makkis  tax  Hat,  1S82  $600  00 

F«r  extra  services.  18S2   82  25 

For  making  assessors*  books,  1882. ...    100  00 

For  making  tax  list.  1883    650  00 

For  maUng  assessora*  books,  1888. . .    100  00 
For  seardUng  records,  West  Point 
prednct  case   24  00 

BagMS  entered  upon  the  dunes  of  his  «f- 
flee  In  January,  1888.  He  seems  to  hare  been 
allowed  one  deputy,  to  be  paid  oat  of  the 
fees  of  Mb  office.  He  ofTered  to  pron  flut  a 
deputy  named  Hirschman  had  been  appoint- 
ed at  a  salary  of  $700  per  year.  This  was 
objected  to  as  *%nmateTlal,  not  Ibe  best  e^ 
Idence,  and  Inoompetoit'*     The  objocttona 
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were  awbUned,  and  the  evidence  excluded. 
Ttae  defendant  tiwa  offered  to  provs  by  llie 
wltneoi  on  the  stand,  and  I17  the  qnesttons 
aabed  and  ruled  oat,  tluit  on  or  about  tbe 
10th  dar  of  Januaty,  1882,  F.  W.  Bagoas, 
county  tietk  of  Gnmli^  coimty,  Neb.,  applied 
to  the  board  of  county  comndflstonem  for  the 
privilege  to  appoint  a  deputy  diuing  bis  term 
of  office;  fliat  said  board  of  county  conunia- 
Bloneiv  found  that  It  was  necessary  for  him 
to  have  a  deputy,  and  empowered  said  K. 
W.  Bagoes  to  appoint  such  deputy  for  the  term 
for  which  he  was  elected,  and  fixed  the  sal- 
ary ot  such  deputy  at  $700  per  year,  of  which 
the  commiflslonerB  made  no  record,  and  there 
Is  no  record  of  their  proceedings;  that  he 
therenpon  app<^ted  suoh  depu^  for  the  term 
of  two  years  at  the  salary  of  $700  per  year. 
Plaintiff  objects,  as  betog  "Incompetent,  ir- 
r^vant,  and  immaterial,  and  not  the  beat  «r- 
Ideooe.  Objectlona  spatalned  by  the  oourt 
Ail  of  tiie  defendants  at  this  time  aevecally 
except"  In  this  the  court  clearly  erred.  The 
county  board  had  authorl^  to  appoint  a  dap- 
aty,  and,  U  one  was  aotoally  appointed,  that 
should  have  been  atiowu.  In  April  of  that 
year  the 'county  board  made  an  order  as  fol- 
lows: -April  10th.  1882.  The  board  of  oounr 
ty  oommi8sl(Hwr8  of  Cuming  ooonty  met  pur- 
snant  to  adjournment  Members  present:  0. 
Paul,  Cba&  Sobluth,  and  W.  W.  Ocmes.  Tbe 
fcdlowlng  proceedings  were  had:  Minutes 
of  last  meeting  read  and  approved,  etc 
In  consldenition  of  the  application  of  the 
county  dedc  for  aaslatants,  and  farther  con- 
sidering that  said  county  olerk  and  his  deputy  | 
are  Insafficlent  to  overcome  their  office  work, 
therefore  it  was  moved,  seconded,  and  car 
rled  that  the  connty  olerk  be  and  is  h^bj 
empowered  to  hire  one  or  two  assistants,  as 
he  shall  dewa  neoeaaaiy,  besides  the  d^uty,  | 
at  1000  salary  a  year;  ea«^  said  assistants  are 
to  be  paid  by  blm  out  of  the  overplus  of 
fee%  reotactlv^,  all  that  Is  over  $1,500  a 
year  and  deputy's  salary.  Above  aUowance 
shall  be  counted  from  the  commenoeoMnt  of 
his  official  term.  Whereupon  board  ad- 
journed untU  April  17, 1S82.  Con  FanL  Ohaa 
Schlnth.  W.  W.  Cones.  Attest  F.  W.  Ba- 
gosa,  Co,  deck."  The  {Oalntlffs  In  error  also 
offered  Uia  ftdlowlng:  '*lCr.  Crawford:  The 
defendants  offered  to  prove  by  the  foregoing 
questions  that  the  county  oommlaeioners 
made  no  record  of  the  application  of  F.  W. 
Bagoes  for  tha  allowance  of  a  deputy,  or  of 
tbdr  action  thereon,  and  that  he  did  employ 
such  deputy  for  the  term  of  two  years  and 
pay  him  the  sum  of  $700  per  year.  Plaintiff 
objeots  as  bdng  tnoompetent  Irr^evant  and 
Immaterial,  and  ttiat  no  proper  foundation  la 
laid.  Objeetlans  sustained  by  the  oourt  All 
of  the  defendants  at  tbe  time  severally  ex- 
cepted. Mr.  Crawford:  JDefoidanttf  counsel 
oSen  in  evldenoe  tbe  official  bond  at  C. 
Uirschmatt,  deputy  clerk  of  Cuming  county, 
Nebraska,  tor  tbe  term  commencing  in  Jan- 
uary. 1882,  and  wdlng  In  Jannaiy.  1S8A, 
wltix  flw  approval  thereof  by  tbe  eommls- 


•loaers  of  Cuming  county,  as  indorsed  there- 
on Plaintiff  objects  m  being  immaterial. 
Objeotlotts  soBtalned  by  tbe  court  All 
at  the  defendants  severally  except"  Ottter 
testinioiiy  of  like  obaraoter  was  offered,  and 
excluded.  The  testimony  also  shows  that  tbe 
olerk  made  quarterly  reporto  of  his  fees, 
Some  of'  these  r^orts  were  submitted  to  the 
county  attomeyi  and  seem  to  have  bem  ap- 
proved by  him.  Section  42,  c.  28,  Comp.  St, 
provides  *that  every  county  •  •  •  oleA 

*  *  *  <^  eaeh  county,  whose  fees  dull  In 
tbe  aggregate  exceed  ttae  sum  of  $i,C00, 

*  *  *  shall  pay  such  exoeaa  into  the  treas- 
ury of  the  county,"  etc:  provided,  that  tf  the 
duties  et  any  of  tlie  offloecs  above  named  In 
any  connty  of  thla  state  shall  be  such  as  t» 
require  one  or  more  asstBtants  or  deputies, 
then  such  offioer*  may  retain  an  amount  neb- 
•esary  to  pay  for  such  assistants  or  deputies, 
not  exoeeffing  the  sum  of  $700  per  year  for 
each  of  each  depotlea  or  assistants,  except  In 
counties  having  over  70,000  inhabitants,  In 
which  case  each  officer  may  ret^  such  amount 
as  may  be  necessary  to  pay  the  salaries  of  such 
deputies  or  asalstantB,  as  the  same  shall  be 
fixed  by  the  board,  but  In  no  Instance  shall 
such  officers  reo^ve  more  than  tbe  fees  by 
them  re^ecUvely  and  actually  collected,  nor 
shall  any  money  be  retained  for  deputy  serv- 
ice unless  the  same  be  actually  paid  to  such 
deputi'forhls  services:  provided,  farther,  that 
nether  of  the  officers  above  named  shall  tiave 
any  deputy  or  assistants  unless  the  board  of 
county  commissioners  shall  upm  application 

1  have  found  the  same  to  be  necessary,  and  the 
board  of  connty  omnmlssionws  Aall  In  all 
cases  prescribe  the  number  of  depnttes  or 
assistants,  the  time  for  which  they  may  be 
employed,  and  the  compoiaaton  they  are  to 
I  receive."  Section  43  requires  a  quarterly  re- 
port on  the  first  Tuesday  of  January,  April, 
July,  and  October  of  eadi.  year.  Section  44 
requires  the  officer  to  keep  a  fee  book,  where- 
in shall  be  entered  all  fees  rec^red,  etc  8eo- 
tlon  4fi  provides  a  poialty  for  n^eot  of  any 
of  these  duties.  The  gmieral  supervision  of 
the  deriE's  office  is  in  the  county  board.  It 
Is  its  duty  to  see  ttiat  the  dullee  of  tbe  offlos 
are  properly  and  faithfully  performed. 
Where  the  fees  exceed  $1,500,  so  modi  of  the 
surplus  as  may  be  necessary  may  be  appUed 
to  the  payment  ot  deputies.  No  money  can 
be  drawn  from  tbe  treasury  for  that  purpose^ 
but  only  so  much  of  the  surplus  fees  as  mi^ 
be  necessary.  Now  the  oonn^  board  behig 
pres^kt,  and  seeing  It  was  ueoessary,  as  they 
supposed,  authorized  Bagoas  to  employ  cer- 
tain deputies,  and  fixed  tfaefr  compensation. 
This  was  strictly  within  their  powers  and  du- 
ties, and  their  action  therein  at  most  would 
be  erroneous,  snd  Is  not,  In  the  absence  of 
fraud  or  ct^nrion,  open  to  collateral  attack. 
So  of  the  orders  allowing  the  application  of 
fees  to  the  payment  of  such  salsries.  In  this 
state  such  an  order  is  in  the  natore  of  a  final 
Judgment  Brown  t.  Otoe  County.  6  Neb. 
Ill;  Clark  t.  Dayton,  6  Neb.  192.  In  both  <NE 
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the  cases  cited  it  was  hetd  that  an  appeal 
must  be  taken  to  Ute  district  court,  or  the 
allowance  of  the  claim  wonld  be  condusiTe. 
The  case  of  State  t.  Silver,  9  Neb.  86,  2  N.  W. 
Rep.  215,  does  not  contravene  this  mle.  In 
that  case  a  mandamus  was  broaght  to  require 
die  county  clerb  to  report  fees  received  by 
him  for  maMng  out  the  tax  list,  nnd  the 
writ  was  granted.  Bayha  v.  Webster  CJo.,  18 
Neb.  131,  24  N.  W.  Bep.  457,  was  an  appeal 
from  ihe  order  of  the  coimty  board  disallow- 
ing  a  claim  for  making  oat  the  tax  list,  and 
tiierefore  not  like  Uie  case  at  bar.  A  oonnty 
board,  In  allowing  a  claim  which  the  law 
anUiorlzes  them  to  act  upon,  may  make  an 
honest  mistake,  and  allow  or  disallow  an 
order.  If  any  person  Is  aggrieved  thereby, 
the  law  provides  an  adequate  remedy  by  ap- 
peal. There  should  be  an  end  to  litigation, 
and  an  officer  who  has  faithfully  performed 
the  duties  of  his  office,  and  made  a  full  aet- 
tlem^t  with  t^e  trlbnual  authorized  to  settle 
the  same,  should  be  permitted  to  rest  on 
such  settlement,  unless  there  is  fraud  or  mis- 
take or  Imposition  In  making  the  same.  The 
court  erred  In  the  exclusion  of  the  te8ttm(»iy, 
and  In  directing  a  verdict,  but  should  have 
sabmltted  all  tbe  facts  under  proper  Instmo- 
tlons  to  the  Jury.  The  Judgment  ts  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. Tte  other  Judges  concur. 


MEBRIAM  V.  OOODLETT  at  ml 

(Suprime  Oonrt  of  Nebraska.  March  16, 1896.) 

Specific  Perfokmascb—  Lachss— Waivsr— Tax 
TiTLK— Re  u  bmption— Qui  eting — Limitations. 

1.  One  A.  purchased  certain  real  eitate, 
and,  in  pursuance  of  the  contract,  entered  Into 
pcwsession  of  theproperty,  and  made  improve- 
ments thereon.  1%e  contract  contained  a  provi- 
ai(Hi  that  time  Bfaould  be  the  essence  of  the  con- 
tract, BM,  that  tbe  circmnstances  of  the  case 
woe  not  such  as  to  make  time  the  essence  of 
the  c<mtract,  and  that  a  failure  to  perform  at 
the  day  would  not  prevent  the  Bpednc  enforce- 
ment of  tbe  contract. 

2.  Where  time  ori^ally  Is  the  essence  of 
the  contract,  and  tbe  contracting  party  intmds 
to  hudst  on  tbe  8tlpulati<m,  and  to  put  an  end 
to  the  contract,  be  muat  do  no  act  that  can  be 
ooQStrued  into  a  waiver  of  tbe  stipulation. 

3.  A  tax  Uen  on  tbe  land  itself  takes  preced- 
ence of  all  other  liens,  and  a  decree  foreclosing 
the  same,  and  a  sale  thereunder,  where  all  per- 
sons affected  thereby  are  before  the  court, 
transfers  to  the  purchaser  under  the  decree  an 
absolute  title  in  fee  of  the  land. 

4.  If  parties  affected '  are  not  before  the 
court,  their  remedy  is  an  action  to  rede^.  If 
the  court  had  Jurisdiction,  the  decree  cannot  be 
treated  as  void. 

6.  A  plaintiff  filed  a  petition  to  remove  a 
cloud  from  his  title,  caused  by  an  outstanding 
contract  for  the  sale  of  the  land,  and  also  to 
remove  a  cloud  caused  by  a  mortgage,  wbidi  it 
was  alleged  was  barred  by  the  statute  of  limi- 
tations. Bdd  that,  to  enable  him  to  affirmative 
relief,  be  must  do  equity  by  paying  the  amount 
doe  on  tbe  mortgage;  but,  as  the  court  had  dia- 
mUsed  bis  petition  for  want  of  equity,  be  would 
not  be  required  to  pay  the  amount  due  on  the 
buied  mortgage. 


6.  An  action  to  foreclose  a  mortgage  fs 
boned  in  10  yean  from  the  time  tiie  dM>t  be- 
comes dne,  w  from  tbe  date  of  tbe  last  pay- 
ment, or  a  new  promise  to  pay  the  same;  and, 
under  section  17  of  the  Code,  Uie  time  is  not  ex- 
tended by  the  absence  wt  tiw  defendant  from 
the  state. 

(Syllabus  by  tbe  Oonrt) 

Appeal  from  distiiat  oonrt,  Otoe  ooimt7; 
Chapmnn,  Judge. 

Action  by  Lydia  Merriam  against  John  A. 
Goodlett  and  others  to  declare  satisfled  a  cer- 
tain mortgage  on  real  estate,  and  ocuiflrm 
plMntlfTs  title  to  the  same.  There  was  Judg- 
ment In  favor  of  defendants,  and  plaintiff  ap- 
peals. Modified. 

0.  W.  Seymour,  for  appellant.  Bdwln  F. 
Wamn,  for  appellees. 

MAXWELL,  0.  J.  This  Is  an  aotton 
bron^t  by  the  plaintiff  In  the  district  court 
of  Otoe  oonnty  to  have  a  certain  contract  for 
the  sale  of  lots  1,  2,  3,  4,  5,  and  6,  In  block 
168,  In  Nebraska  City  proper,  canceled,  and 
held  for  naught,  and  to  have  a  mortgage  ex- 
ecuted by  one  Boies  to  Paine  &  Oo.„ln  1874, 
dedared  barred  and  satisfied,  etc.,  and  to 
qnlet  and  confirm  the  title  In  the  plaintiff. 
The  contract  under  which  the  Goodletts  hold 
Is  as  follows:  "I,  S.  N.  Merriam,  am  held  and 
firmly  bound  unto  Jemile  H.  Goodlett  in  the 
sum  of  fl,600,  oondltloned  that  I  will,  time 
being  tbe  essence  of  this  contract,  on  the  first 
day  of  September,  A.  D.  1888,  and  on  tbe  full 
payment  of  her  promissory  note  tor  $100  due 
on  said  date,  payable  to  W.  D.  Merriam, 
make,  execute,  and  deliver  to  said  Jennie  H. 
Goodlett  a  warranty  deed,  except  for  the 
taxes  accruing  after  that  for  the  year  1881, 
for  the  following  described  re^  estate,  to  vrit: 
One,  two,  three,  four,  five,  and  six,  (L.  2,  3.  4. 
6,  and  6,)  in  block  <Mie  hundred  and  sixty- 
eight,  Nebraska  CSty,  comity  of  Otoe,  state 
of  Nebraska;  oondltloned,  also,  that  tiie  said 
Jennie  H.  Goodlett  at  the  same  time  execute  i 
and  deliver  to  me  a  mortgage  on  said  prem- 
ises, to  secure  three  promissory  notes  for  ' 
three  hundred  dollars  each,  bearing  date  on 
this  day,  payable  to  W.  D.  Merriam.  In  which 
mortgage  her  husband,  Jolm  A  Goodlett. 
shall  join;  and  provided  said  Jennie  H.  Good- 
lett shall  insure  said  property  not  less  than 
six  hundred  dollars,  for  the  benefit  of  said  W. 
D.  Merriam.  in  case  of  the  nonpayment  of 
any  of  the  three  said  prbmlssoiy  notes;  and. 
In  case  of  loss  of  houses  and  premises  by  fire,  < 
said  insurance  policy  to  be  obtained  by  the 
first  day  ot  July,  1888.  Dated  and  signed  at 
Nebraska  City,  this  ISth  day  of  April  ISSO. 
S.  N.  Merriam.  By  W.  D.  Merriam,  His  At- 
torney In  Fact  In  presence  of  G.  W.  OovelL"  | 
This  Is  (mly  acknowledged.  There  is  a  sec- 
ond count  In  the  petition,  for  rents  and  prof-  , 
Its.  Paine  &  Go.  answ^.  In  effect,  that  Boles 
executed  a  mmtgage  for  $1,200  to  them  in 
1874;  that  no  part  of  the  same  has  been  paid; 
that  Bcrfes  has  been  absent  from  tlie  state 
neariy  all  the  time  since  said  mortgage  be- 
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came  due;  and  that  the  same  la  now  dne  and 
payable  Goodlett  and  wife  answer,  In  ef- 
fect, that  they  hare  paid  the  Interest  prompts 
ly  on  said  purchase  as  the  same  became  due, 
and  that  such  payments  were  accepted  and 
credited  to  them  by  W.  D.  Metrlam.  They 
also  allege  that  W.  D.  Herriam  Is  the  real 
party  In  Interest  hi  the  case,  and  ask  that  he 
be  made  a  plaintiff.  They  also  allege  that  ta 
1888  tliey  tendered  the  vrhole  amount  due  cm 
■aid  lots  to  W.  D.  Merilam,  and  demanded 
a  warranty  deed,  aa  provided  in  said  ocm- 
traot,  but  the  said  Merrlam  refused  to  exe- 
cute the  same.  They  ateo  allege  that  Fains 
&  Co.  olalm  a  Hen  on  the  premises  by  virtue 
of  said  mortgage.  They  also  allege  that  oni^ 
Mathee  did  possess  a  tax  lien  en  said  lots, 
which  he  has  asdgned  to  Merriam.  In  re- 
ply the  plaintiff  alleges  proceedings  in  the 
United  States  dicoit  court  for  the  foreclosure 
of  tax  Hens  on  the  premises,  and  that  he  pur- 
chased the  same  under  the  decree.  On  the 
trial  of  the  cause,  the  court  h^  that  W.  D. 
Merriam  was  the  real  party  In  Interest,  and 
xnm  declared  the  plaintiff;  tbat  plaintiff's  pe- 
tition be  dismissed;  that  Paine  &  Co.  have  a 
foreclosure  of  their  mortgage,  the  amount 
fonnd  due  exceeding  $5,000;  that  the  amount 
doe  fran  the  Goodletts  to  W.  D.  Merriam 
was  f  1«000;  that  the  tax  Uen  <a  Mathee  bad 
been  assigned  to  the  plaintiff  b^re  the  com- 
menoaaent  of  the  action;  that  W.  D.  Mer- 
riam speclficBlly  perform  the  contract  with 
aald  Goodletts  upon  payment  of  $1,000,  and 
coDTey  said  premises  to  her  free  of  incum- 
bnuHies;  that  Merriam  pay  the  Paine  Oota- 
pany  the  sum  of  fS.260;  and  that  said  lots  be 
sold  aooordlng  to  law  to  satisfy  the  samb, 
etc  It  appears  from  the  testlmtmy  that,  in 
1878,  Thaddeus  W.  Boie^  the  then  owner  of 
the  lots  in  question,  filed  a  petition  in  the 
district  court  of  Otoe  county  to  have  the 
taxes  and  tax  deeds  of  Selden  N.  Merriam  on 
the  lots  In  question  declared  null  and  void, 
and  a  olood  tii>on  his  title  to  the  same.  Tbat 
oanse,  on  the  petltl<m  of  Merriam,  was  re- 
moved Into  the  United  States  circuit  court  tor 
Nebraska.  An  answer  was  filed  In  that  oouzt, 
and  In  1880  the  following  decree  was  entered: 
"On  reading  and  filing  the  said  report  of  said 
Dwif^t  Gr.  Hull,  master  In  chancery  of  this 
court,  which  report  bears  date  the  31st  day 
of  May,  A.  D.  1880,  and  ytsb  In  pursuance  of 
an  order  of  the  court  heretofore  made  in  this 
cause,  referring  It  to  said  master  to  report 
the  fietcts  and  find  the  law  in  said  cause,  from 
which  It  appears  that  the  complainant,  Thad- 
deus W.  Boles,  was  the  owner  and  hi  peaoear 
ble  poeeesaloa  of  lots  numbered  one,  two^ 
three,  fonr,  five,  and  six,  in  lAodk.  numbered 
one  Inmdred  and  sixty-^^t.  In  Nebrasica 
City,  Otoe  ooun^.  Neb.;  that  on  the  23d  day 
of  FdHuary,  A.  D.  1876,  the  said  lots  above- 
deeoribed  were  sold  by  the  then  treasurer  of 
Otoe  county  for  the  delinquent  taxes  of  1873, 
at  private  sale,  by  the  assignee  <a  defendant, 
Merriam;  that  the  holder  and  owner  oi  said 
tax  certificate  has  paid  the  taxes  upon  the 


said  lots  both  prior  and  subsequent  to  said 
date;  that  fnnn  1868  to  1S75  the  complain- 
ant had  abundance  of  personal  property  In 
Otoe  county  out  of  which  said  taxes  might 
have  been  made;  that  the  tax  sale  of  said 
real  estate  was  illegal  and  void,  and  that  said 
pretended  tax  deed  Is  void  upon  its  face; 
that  aald  respondent,  S^den  N.  Merriam, 
should  be  subrogated  to  tte  rights  of  the 
ootmty,  and  idiould  be  decreed  to  have  a  lien 
upon  said  real  estate  for  all  taxes  paid,  with 
tw^ve  per  cent  interest  frwn  the  date  of 
such  payment;  and  that  there  was  due  from 
said  Thaddeus  W.  Boles,  complainant;  to  the 
resp<mdettt,  Selden  N.  Meniam,  at  the 
date  of  said  report,  to  wit,  on  the 
31st  day  of  May,  1880,  for  said  princi- 
pal and  interest,  by  reason  of  said  tax  pur- 
(diase,  the  sum  of  nine  hundred  and  two 
B3-100  dollars.  Whereupon  it  Is  ordered,  ad- 
judged, and  decreed  by  the  court,  the  excep- 
tlons  to  the  said  master's  report  filed  herein 
be,  and  the  same  are  hereby,  overruled;  and, 
on  the  motion  of  C.  W.  Seymour,  counsel  for 
the  complainant,  it  ts  ordered,  adjudged,  and 
decreed,  and  this  court  doth  order,  adjudge, 
and  decree,  that  said  report,  and  all 
things  therein  ccmtained,  stand  ratified  and 
ccniflrmed.  And  it  Is  further  ordered,  ad- 
Judged,  and  decreed  that  the  said  complain- 
ant, Thaddeus  W.  B<^ee,  pay,  or  cause  to  be 
paid,  to  the  respondent,  Selden  N.  Merriam, 
the  amount  bo  reputed  due,  as  aforesaid, 
togeUier  with  ten  per  cent  Interest  therem 
from  the  date  of  said  report,  to  wit  the  31st 
day  of  May,  A.  D.  1880,  on  or  befwe  the  12th 
day  of  May,  A.  D.  1881;  and,  in  default  there- 
of, that  all  and  slngn^nr  the  said  premise 
described  and  mentioned  In  said  master's  m- 
iwrt  made  In  this  cause,  to  wit,  lots  num- 
bered <me,  two,  three,  four,  five,  and  six.  In 
block  numbered  one  hundred  and  sixty-eight, 
in  Nebnuka  City,  Otoe  county,  state  of  Ne> 
braska,  or  so  much  thereof  as  may  be  suffi- 
cient to  raise  the  amount  due  the  reevondent 
for  said  principal  and  interest  In  tUa  case, 
and  which  may  be  sold  separately,  without 
material  Injury  to  the  parties  interested,  be 
sold  at  public  auction,  by  or  under  the  dlreo- 
tlon  of  WUliam  Daily."  The  court  then  pro- 
ceeds to  direct  the  procedure  in  oondncttng 
the  sale,  and  taxed  the  costs,  amounting  to 
$116.45  to  Merriam.  In  1881  the  lots  hi  qtiea* 
Hon  were  sold  under  the  decree,  and  pur- 
chased by  Belden  N.  Merriam,  for  the  sum  ol 
$S00.  The  sale  was  reported  to  the  court, 
and  confirmed,  and  a  deed  made  to  the  said 
Merriam  for  the  lots  hi  questlfm.  In  1883, 
Merriam  sold  the  lots  in  controversy  to  Mrs. 
Gk>odlett  It  will  be  observed  that,  In  the  con- 
tract of  purchase,  time  Is  made  the  essence 
of  the  contract,  and  a  faHnre  to  pay  at  the 
day  is  declared  to  be  a  cause  of  forfeiture. 
In  equity  time  is  not  In  general  the  essence 
of  the  contract,  and,  under  certain  drcum- 
stanoes.  may  be  disregarded.  In  Lennon  v. 
Mapper,  2  Schoales  &  L.  684,  Bedesdale,  J., 
says:  "The  courtsln  all  cases  of  o(HLtracts  for 
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estatw  oC  btod  bave  beea  In  the  baUt  ot  re- 
Uevlng  where  tJte  party,  from.  Us  own  aet^ 
lectt  had  suffered  a  layse  of  time,  and,  from 
tttti  «r  otbtr  alrcuioBtanoM,  eould  &ot  main- 
tEda  an  aodoa  to  leoovec  duDAges  at  law." 

Tker»  are  case*  where  ttme  may  be  made 
t&e  eHMnoa  ot  a  eoDtract;  as  where  a  eon- 
cUtloB  ptecedevt,  such  as  paym«nt«  la  to  be 
performed  by  a  certain  ttme  before  the  rest- 
\F.g  at  auy  estate.  Hatch  t.  Obbb»  4  Jotana. 
Ch.  558;  KempiiiaU  r.StonevS' Johns.  Gh.lfi8. 
So,  TAere  It  was  affr«ed  that  the  Tendee 
■faould  areet  a  house  on  tiie  land  by  a  day 
named,  aoad  make  the  fiKst  paymait  of  tiie 
purchaae  price,  and  he  did  neither,  and  It 
was  farther  agreed  that»  U  the  Tcndee  should 
faU  to  patferm  any  of  his  covesuuits  at  the 
day  that  hte  rights  under  the  eautracl  ^ald 
eease,  ib  was  held  that  the  parties  had  made 
time  easeatkil.  WcUa  t.  amlth,  7  PalgOr  22; 
Beaedlot  t.  Z^jnch.  X  Jehna.  Oh.  370.  In  Sd- 
certon  t.  FecAham,  11  Pai^e^  852,  the  coa- 
tract  ooattained  a  iHrorlBlim  that.  If  the  ren- 
dee  made  default  in  any  of  his  pay  nam  ta, 
kft  BtuamSA  farfMt  the  prcTtona  payments. 
This  waa  held  not  a  bar  to  aitecific  pcfform- 
ance.  la  Bdgwton  v.  PecUiam,  supra,  QrM- 
ltj„  T.  hi  an  able  review  otf  the  autborl- 
tlea  np  ttt  the  year  1844.  sajm  "tl).  Time 
nay  have  become  of  the  easnee  of  the  con- 
tract by  tba  rtae  or  depredatloB  of  ttie  Taloe 
the  pren^aas  contracted  tx>  be  aold;  aad, 
therefore,  one  who  has  gtren  erldenca  of  the 
abandonment  atf  the  contract,  by  lying-  by  to 
see  whether  It  win  or  will  net  be  a  bargain 
to  take  the  property,  will  not  be  relieved, 
tboo^  be  may  bare  paid  some  portion  of  the 
pnrdiase  nrauey;  and  gross  neflAlgause  Is  evl- 
denee  of  an  abandonment,  whkh  will  be  a 
bar  to  a  bill  for  relief.  This  doctrine  la  ad- 
vanced tm  and  supported  hv  a  great  Tartety 
of  cases.  Lord  Kenrtngton  t.  Uaasell,  18 
Vea.  244;  Guest  t.  Homfiny,  5  Ves.  81»j 
Marquis  of  Hertford  t;  Boox«^  Id.  720; 
SpoRlar  Banoock.  4  Tea.  aOT;  smis  y. 
Demls,  8  JohuL  Gh.  Sm 

2.  TTme  amy  be  of  the  eaaenee  at  the  con- 
tract by  reason  of  ttie  nature  of  the  interest 
In  the  property  which  la  to  be  conveyed. 
Omttaets  for  the  purchase  at  stock  are  of 
this  deecrlptton;  and  the  reason  assigned  Is 
Oat  the  dally  fluctuations  In  tlie  price  would 
render  a  ponotual  {terformauce  of  the  esaoice 
of  the  oontraots.  (see  Forrest  r.  S9wes,4  Ves. 
4SIZ;  Swayne  t.  Bmttli,  1  Has.  &  &  59;>  so, 
also,  In  the  esse  of  the  sale  of  a  rereralonary 
Interest;  wh&n  die  Tcodor  may  be  supposed 
to  be  In  want  of  tbm  conslderatlOD  m<mey, 
and  to  whom  it  Is  of  Importance  that  Hie 
money  should  be  paid  punctually,  (Newman 
T.  Rogers,  4  Brown,  Ok.  891;  Ormond  t.  An- 
deraott,  X  Ball  ft  B.  870;)  so  where  there  fa 
an  agreccment  to  sell  at  a  yalnatlon  to  be 
made  within  a  certain  time,  hy  persons  who 
are  named,  (Morse  t.  Merest,  A  Madd.  26;) 
so.  also,  in  a  sale  of  a  lease  depending  on 
Uvea,  (Ormond  r.  Anderson,  2  Ball  ft  B.  870.) 
There  a  dlatluctton  Is  taken  between  such  a 


case  and  a  case  of  pordus^  where  Ume  Is 
said  to  be  not  of  the  eaaenee  of  the  contract; 
as  a  compensatlDn  for  the  delay  may  be  paid 
In  the  Interest,  etc 

8.  Ttme  may  be  of  the  esaance  otf  ttia  cmb- 
tract  when  there  Is  aa  express  stipulation  to 
that  etCect,  aad  irtiere  the  contract  la  axeen- 
tory  at  the  time  of  tike  defaiolt,  no  part  or  no 
conatderable  part  of  the  purtimaa  mone^  har- 
Ing  been  paid;  and  this  Is  on  a  Tery  i^aln 
principle,  to  wit>  that  the  performance  \iy  the 
vendee  Is  a  condltioa  pcecedeat  to  the  per- 
formance of  the  contract  by  the  vendor.  It 
la  bdlered  tiiat  most  of  the  modem  cases 
whldi  have  been  supposed  te  establish  the 
t«le  Itet  a  mere  naked  defaidt  win  Ipse 
facto  work  a  forfeiture,  not  reUevalde  in 
equity,  will  be  found  tn  fall  within  ttala  daaa 
of  caaea  or  the  one  last  above  mentioned. 
Sneh  naa  the  oaae  of  Wells  t.  BuMb,  2  BAw. 
Ch.  ?&  There  no  part  of  the  anelderatian 
money  had  been  paid,  though  aome  money 
bad  been  exi>«ided  on  tte  premlsea.  He  also 
dtee  the  cases  where  time  has  been  the 
essCToe  at  the  eeotract,  but  tikere  has  been  a 
waiver  by  accepting  payment  while  tiie  ven- 
dee waa  In  default  A  court  of  eiintty  looks 
to  the  anbatance  of  a  ocmtract,  and  when  ttat 
to  fnlflDed,  and  the  genatal  Intentloa  of  the 
parties  carried  Into  effect,  the  eovt  wBl  re- 
Uave  from  any  forfeiture  at  penalty  lasorted 
fbr  the  pnipose  of  oifordng  the  contract. 
Jeremy,  Bq.  Jnr.  470;  FonbL  Bq.  (4t3i  Amtr. 
Bd.)  ISO;  Edferteai  t.  Pecfcham,  U  Paige, 
8B&  In  the  ease  at  bar  the  wnh<tnnce  of  tlis 
contract  was  a  sale  of  the  lots  In  question  to 
the  Goodletts,  fbr  a  speeUted  price,  with  an- 
nual Interest  The  Goodletts,  In  pauanaiiee 
at  the  contract  entered  Into  poesoofltoa, 
and  have  retained  the  possessUMi,  pay* 
tng  the  taxe%  and  ezpenAng  consldeffaUe 
soma  1b  Improvem^ts  thereon,  etc  Tka  la- 
terest  has  been  paid  or  tendered  up  to  the 
time  of  bringing  this  suN.  niere  k  no  dr- 
comstance,  therefbre,  that  would  make  ttme 
flu  essNiee  of  tka  contract,  aad  ttuis  nb 
the  purduser  of  Us  estate.  But,  even  If 
thne  waa  the  essence  of  tb*  contract  M  has 
been  waived  by  the  acceptance  ef  the  later- 
est,  while  the  Goodletts  were  In  default 
They  are  therefbre  entitled,  upon  payment 
of  the  pnrduse  price,  to  specUle  paformaace 
of  the  contract  It  wUl  be  observed  that 
Merrlam  derives  Us  title  to  the  lots  tn  qoo- 
Hon  through  a  decree  of  the  United  States 
dronlt  court,  fbredoslng  tax  Ueos  and  a  sale 
thereunder,  which  waa  duly  confirmed,  and  a 
deed  made  to  the  ptirdias«'.  It  wlU  be  ob- 
served, also,  that  many  of  these  taxes  ants- 
date  the  mottgage  to  Paine  ft  Oo.  Taxeess- 
sessed  upon  real  estate  constltate  a  lien 
Itiereon  from  the  1st  day  ot  April  tn  each 
year.  A  Uen  for  taxes  takes  precedence  <rf 
an  other  liens  where  the  tax  awsfnand  upon 
the  land  Itself,  and  not  upon  any  partfctdar 
Interest  therein,  <Post  t.  Lset  8  Paige,  88F; 
Kern  v.  Towdey,  45  Barb.  16<^  Dowdney  v. 
Mayor,  etc.,  of  New  Yei:^  54  N.  T.  18S; 
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Goehren  t.  Otdld,  108  Man.  29;  Parker 
r.  Baxter,  2  Oraj,  Oooley,  Tax'n,  300; 
D'Oette  T.  Sheldon.  [NeU]  44  N.  W.  Bep.  80;) 
and  a  change  In  the  ownership  wUl  not  affect 
the  Upd,  as  the  law  takes  no  notice  of  such 
cfanngc,  (Oldhams  v.  Jones,  6  B.  Mon.  458; 
Otty  of  OoTin^n  T.  Bo7le,  6  Bnah.  204; 
Cooley,  Tax's,  30A.)  Hie  foredoBure,  tliere- 
fore,  extingniahed  the  mortgage  Uen,  eren  If 
tt  ia  not  barred  by  the  statate  of  limitations. 
As  the  mortgagee  was  not  a  party  if  the 
mortgage  Uen  Is  not  barred,  no  doubt  he 
could  proeeed  In  an  action  to  redeem  by  set- 
ting up  the  necessary  facts  to  entlUe  blm  to 
•uch  relief.  He  mnst  bring  his  action  within 
the  statutory  period,  however.  An  attempt 
vroM  made  to  show  ttiat  Bi^s  was  a  non-resi- 
dent of  the  state  and  tbe  atatnte  of  limita- 
tions did  not  run  against  him.  There  was 
some  proof  introduced  tending  to  show  that 
he  had  prevlouEdy  resided  at  Seward;  that  he 
had  removed  from  there  to  Colorado  or  Kan- 
sas, but  bis  family  was  still  residing  In  Sew- 
ard county.  There  la  also  proof  that  he  was 
fearful  that  service  of  sommons  would  be 
made  t^ou  him  tn  Lancaster  or  Seward  oonn- 
tles.  Taking  the  proof  altogether,  and  It 
folia  to  ihow  that  Boles  has  been  absent 
from  this  state  fOr  five  years  since  the  mort* 
gatee  In  qoestlon  became  due;  neither  is  It 
material  when  It  Is  sought  to  enforce  ttie 
mortgage  against  the  land.  The  proviso  to 
section  17  of  the  Code  expressly  accepts 
«ases  of  foredomre  of  real-estate  mortgagee. 
»nch  foredosnre  most  be  brought  within  10 
years  from  ttie  time  ttie  debt  becomes  doe, 
or  there  la  part  payment  or  a  new  promise, 
or  the  action  will  be  barred.  In  any  view  of 
the  case,  therefore,  an  action  to  foreclose  the 
mortgage  la  barred.  The  plaintiff,  however, 
by  seeking  to  have  the  dond  removed  from 
bis  title,  and  to  have  It  confirmed  In  him, 
sobjecta  himself  to  th»  equity  role  that  he 
that  ae^  equity  must  do  equity.  T^e  rale, 
however,  Is  Imposed  as  a  condition  of  gront- 
tng  relief  If  reUef  is  denied,  the  rule  will 
aot  be  applied.  For  reasons  wbldk  win  pres- 
«itly  be  stated,  the  Judgment  dinnlashig  the 
plaintiff's  action  must  be  afllrmed,  and  tb» 
pbiintlff  denied  any  relief.  He  will  not  be 
required,  therefore,  to  assume  the  mortgage 
Ui  question.  The  Jndgment  Is  In  form  per- 
sonal, although  probably  not  so  intended. 
In  a  case  of  this  kind  the  puroheserunder  the 
tax  liens  did  not  assume  the  mortgage  debt, 
and  he  is  not  personally  liable  therefor.  The 
remedy.  If  one  exists,  is  confined  to  tiie  land 
Itself.  The  Goodletts,  within  60  days,  may 
pay  to  the  cleric  of  this  court  the  sum  of 
«l.OOO.  with  interest  from  the  date  of  the 
■decree  in  the  court  below,  upon  the  payment 
«tf  which  the  plaintiff  will  be  required  to  ex- 
ecute a  deed,  as  provided  In  the  contract, 
and  the  money  In  queatlon  will  not  be  deliv- 
ered to  lilm  until  tbe  deed  is  made.  The 
judgment  will  be  modified  to  conform  to  this 
■f^lnion.  Judgment  aooordln^.  Hie  ottiw 
Jadges  concur. 

v.54N.w.na9 — 44 


WHBELBB  et  al.  v.  MBYBR  et  al. 
{Supreme  Court  of  Michigan.  Match  10,  1803.) 
BaroppBi^AcTioa  ow  Bond  — Meabdob  or  Dilf- 

-  AOW. 

1.  Plaintiffs  took  posgesdon  of  property  un- 
der a  bill  of  sale  executed  to  them  by  the  parW 
nersbip  of  which  defendant  was  a  member  to  se- 
cure a  debt  due  from  the  partnership.  Plain- 
tlffa  InventMied  the  property,  but  aiterwards 
It  was  transferred  to  defendant,  who  executed 
a  bond,  conditioned  that  he  should  sell  the  prop- 
erty, described  Iq  the  inventory  attached  to  the 
bono,  and  pay  the  proceeds  to  plaintiffs  until 
they  amonntea  to  the  sum  named  ia  the  bond. 
Hadt  Id  an  action  oa  the  bond,  that  defendant 
was  estopped  from  saying  that  certain  of  the 
property  transferred  to  him  by  plaintifls  In  fact 
belonged  to  others,  or  that  all  the  property 
adzed  by  plaintiffs  under  the  bill  of  sale  was 
not  returned  to  him. 

2.  The  bond  recited  the  possessfon  of  tbe 
goods  by  plaintiffs,  and  that  defendant  took 
chaiga  of  the  same,  "an  inventory  of  which  is 
hereto  attached."  Held,  thnt  If,  by  fraud  or 
mistake,  articles  were  included  (n  the  inventory 
wUch  were  not  covered  by  the  bill  of  sale,  and 
which  did  not  come  Into  the  possession  of  plain- 
tiffs, and  which  were  not  delivered  over  to  de- 
fendant, he  and  his  surety  were  not  estopped 
from  denying  that  it  contained  such  articles, 
and  could  not  be  charged  therewith. 

3.  Defendant  agreed  te  take  posscsdon  of 
the  stock,  sell  it  for  the  best  price  obttuoable. 
and  pay  the  proceeds  to  plBintiffs,  and  the  bona 
provided  that,  if  plalatifls  should  at  any  time 
feel  insecure,  they  could  take  posseosi^Hi  of  the 

{iroperty.  Defendant  had  continued  the  bus- 
opus  nearly  three  yeoni  after  giving  the  bond, 
had  used  part  of  the  goods,  had  sold  some  o( 
the  stock,  and  had  been  famished  with  more  by 
plaintiffs,  when  plaiiitilTs  deiuauded  posH^Hion, 
which  was  refused,  and  they  sued  on  the  bond. 
Held,  that  defendant  and  his  surety  were  not 
Uable  for  tbe  value  of  all  1^  goodi  at  the  time 
of  tb^  delivery  to  defMdaat,  but  pliUntifib 
measure  of  damages  was,  as  to  the  aruclea  sold 
In  good  faith,  the  proceeds  of  such  sales;  as  to 
the  articles  on  band  at  the  time  of  demand,  the 
measure  was  their  valve  at  audi  time;  and  as 
to  the  articles  convwted,  and  not  accounted  for, 
if  any,  tiie  measure  was  thdr  value  at  the  time 
of  oonwslon. 

Error  to  drcnlt  court,  Wayne  eouttly; 
Qeoxge  Gartner,  Judge. 

Action  by  RuskU  Wbeeler  and  Frank  IL 
Wheeler  against  Louisa  U^er  and  John  F. 
OuUloi  to  leoover  on  a  bond  given  ^ty  de- 
fendant GuHIob,  with  d^Imdant  Meyer  aa 
Buie^,  conditioned  to  sell  certain  goods,  and 
torn  tbe  ptooeeds  over  to  plaintiffs.  Prom 
a  Judgment  In  favor  of  plaintiffs,  defendants 
bring  error.  Reversed. 

Albert  J.  Chapman,  for  appellants  GorilH,  ' 
Andrua  &  Leete,  for  i4^>^leea. 

MeORATH,  J.  JfAn  F.  GhdUoa  and  Sam- 
uel J.  Quillos,  aa  copartnera,  under  the  name 
of  Onllloa  Bros.,  had  been  In  bushieas  as 
plumbers  and  steam  fitters  for  some  years, 
Th^  were  Indebted  to  plaintiffs  in  tlie  sum 
of  94,ldS,  and  Defiember  27,  1888,  to  secure 
plaintiff,  gave  to  them  a  Mil  of  sale  of  their 
entire  assets,  in<duding  accounts  receivable, 
as  well  as  tinner's  tools,  steam  fitter's  tools, 
and  machines,  pulleys,  and  belting,  office  fur- 
niture and  fixtures,  safe  engine  and  boilars, 
horse,  wagOQ,  buggy,  sleigh,  and  liamoaaoa. 
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On  the  morning  of  the  next  day,  plaintiffs 
took  posBeaslon  of  the  stock  and  store,  pla- 
cing the  same  In  charge  of  a  constable. 
Plaintiffs  then  proceeded  to  Inventory  the 
goods  and  articles  in  the  store,  and  posted 
notices  of  the  sale  thereof.  John  F.  GolUoz 
did  not  aid  or  participate  in  the  preparation 
of  this  inventory.  Samuel  assigned  to  John 
F.  all  his  interest  in  the  business,  and  John 
F.  began  negotlationB  for  the  possession  of 
the  stock,  which  culminated  in  the  execution 
of  a  bond  on  Jannary  10,  1889,  by  John  F. 
Gullloz,  as  principal,  and  Louisa  Meyer,  as 
surety,  to  plaintiffs,  the  penal  sum  of  wlilch 
is  |2,C00,  and  the  transfer  of  the  possession 
of  the  stock  to  defendant  Gullloz.  Plaintiffs 
retained  possession  of  certain  accounts  re- 
ceivable, which  were  assigned  to  them  to  sim- 
ply on  the  old  account  when  collected.  The 
trand  recited  the  possesion  of  tJie  8to<^  by 
plointlffB  imder  the  UU  of  sale;  the  purcliase 
of  tlie  Interest  of  Samuel  J.  by  John  F.; 
the  tatter's  deidre  to  regain  possession  xxt 
the  stock*  "to  be  returned  to  him  to  take 
chaise  ct  the  lame.  accounting  to  said 
obligees  for  the  posse8Bi<m  of  said  stock;" 
and  concluded  as  follows:  "Now,  therefore, 
if  said  John  F.  Gullloz  shall  w^  and  truly 
take  possession  of  said  stock  of  goods  and 
chattels,  an  Inv^tory  of  which  is  hereto 
attadied,  mariced  'EidilUt  A,*  and  made  a 
part  hereof,  and  shall  honestly  and  In  good 
faith  sell  the  same  for  the  best  price  obtaina- 
ble, at  not  lees  than  manufacturers'  prices, 
delivered  In  Detroit,  and  shall  i>ay  over  at 
once,  ^m  time  to  time,  as  the  said  stock 
may  t>e  sold,  all  the  proceeds  of  sales  from 
s^d  stock  snd  chattels  mentioned  In  said 
IQxhlbit  A,  until  the  pcDoeeds  of  moh  sales  so 
paid  over  shall  amount  to  the  sum  of  two 
thousand  five  hundred  dollars,  then  the  pre- 
ceding obligation  to  be  null  and  void;  other- 
wise, In  full  force  and  effect  It  Is  under- 
stood, however,  that  the  above  Is  not  to  pre- 
vent the  said  obligees  from  retaking  posses- 
sion of  said  stock  at  any  time  In  cose  they 
should  feel  Insecured."  Exhibit  A,  referred 
to  in  the  said  bond,  listed  the  following  arti- 
cles, <the  paragraphing  and  classification  has 
been  done  for  our  convenience  here:) 

(1)  1  coulter  <deaner;  8  hitching  posts;  1 
hoe;  4  covering  bars;  1  gas  engine,  fittings, 
and  b^tlngs;  3  radiators;  1  box  furnace,  flt- 
tlngs;  18  register  borders;  8  register  faces; 
8  registers;  1  large  border;  1  box  fittings; 
8  No.  40  Palace  Queen  furnaces,  4  Na  44 
ditto,  and  2  N«.  50  ditto,  with  flztares  for 
same;  l  miat  gnage;  l  length  Mneh  fur- 
nace ^pe;  S  lengths  12-lnch  ditto;  2  sets  fur- 
nace castings;  2  wall  ^es;  20  hone  welgbta; 
1  Bdentiflc  heater;  1  radlatra;  2  bordeta;  2 
reglsteis;  2  registw  bordos;  11  valves;  2 
boxes  stove  bolts;  1  box  screw  hooks;  6 
boxes  pulleys;  4  boxes  dami>er  handles;  6 
wire  guards;  6  marble  slabs;  12  sheets  black 
tnm;  4  lengtiis  smoke  pipe;  0  loigths  T 
Joints;  45  joints  wall  jripe;  1  stake;  18  ^eces 
MndL  pipe;  11  pieces  12-lnch  ditto;  14  12- 


Inch  dbows;  11  register  boxes;  1  large  box; 
fittings;  5  boxes  tin;  quantity  of  gas  pipe;; 
1  lot  furnace  elbows,  and  pipe;  6  fumacea 
and  fittings;  furnace  trimmings;  1  No.  40  fur- 
nace set  up. 

(2)  1  pair  platform  scales;  1  vise;  1  truck; 
1  can  paint;  2  oSaoa  desks;  1  lofdc  case  and 
locks;  1  safe;  1  small  coal  stove  and  pipes; 
4  office  chairs;  1  letter  press;  1  box  bnMue 
powder;  1  letter-press  stand;  1  pair  core 
boxes;  1  fishlngrod;  3  directories;  1  gazeteer; 
40  patterns;  1  catting  machine;  1  folder;  1 
rolling  machliw;  1  crimping  machine;  1 
seamhv  machine;  1  stepladder;  3  pieces  ma- 
chinery; 1  drilling  madiine,  and  8  drills;  1 
p^  madilne,  and  fittings;  1  emery  grinder; 
1  forge;  1  Are  pot;  2  horses;  1  wagon;  1 
hufOBfi  1  iAeli^  and  harness. 

(3)  Quantity  scrap  furnace  pipe;  28  old 
register  borders;  12  old  register  faces;  2 
broken  marble  slabs;  about  two  bushels  <dd 
steam  fittings;  27  lengths  old  pipe;  irieces  of 
old  furnace. 

J<^  F.  Gullloz  continued  In  business,  mak- 
ing remittances  to  plaintiffs,  buying  other 
goods  from  them,  without  complaint,  until  No- 
vember 23,  1881,  when  plaintiffs  served  the 
following  writtoi  demand  npon  him:  "Takis 
;  notice  that  we  hereby  demand  the  immediate 
delivery  to  us  of  the  property  described  In 
Exhibit  A,  a  copy  of  which  is  hereto  an- 
nexed, which  exhiUt  of  property  was  at- 
tached to  a  bond  executed  by  you  to  us  in 
the  sum  of  twenty-five  hundred  dt^ttars.  $2,- 
600,)  bearing  date  the  10th  day  of  Jannaiy, 
1888,  the  conditions  of  said  bond  bting  waxSk 
that  ssld  Gullloz  was  permitted  to  sell  and 
dispose  of  said  goods,  and  to  pay  to  the  un- 
dersigned the  sum  of  twenty-five  hundred 
dollars,  (12,600.)  Also  take  notice  that,  in 
default  of  the  deUveiy  of  said  goods,  you  are 
required  to  pay  the  sum  mentioned  In  said 
bond  above  desarlbed,  and.  In  default  there- 
ctf,  legal  proceedings  will  be  tak^  to  enforce 
the  collection  thereof."  Bxhibit  A,  attached 
to  this  written  notice,  Is  an  exact  copy  of 
the  Inventory  which  it  is  claimed  was  pinned 
to  the  bond  sued  upon,  and  Included  all  the 
property  turned  over  to  John  P.  GuUIos  Jan- 
uary 10,  1888.  This  suit  was  afterwards 
brought  Plaintiffs  admit  the  payment  by 
GulUoz  of  9475,  and  credited  him  with  oth- 
er itewB  ot  cash  received  from  asdgned  ac- 
counts ovOT  and  above  the  amount  necessary 
to  reduce  the  old  account  down  to  ^,500. 
and  recovM?ed  Judgment  tor  91.SlS.ltti  the- 
amount  ot  the  bond,  less  the  cash  paymrat 
of  9476  and  the  aforesaid  credits. 

Defendants  insisted  (1)  that  there  was  na 
Inventory  attached  to  the  bond  at  the  time 
of  Its  execution  by  either  principal  or  sure- 
ty;  that  nether  saw  tlie  Invoitoiy  nntU  th» 
written  demand  aforesaid  was  made  upon 
defendant  OulUoz;  that  ttte  Inventoiy  bt- 
clnded  proper^  which  was  not  In  the  store, 
and  the  possesd<Hi  of  which  was  never 
I  tamed  over  to  defoidant  Gullloz;  that  the 
I  InvMitory  Inolnded  articles  which  bad  no^ 
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been  Included  In  the  bill  of  sale,  and  which 
had  not  belonged  to  Gnllloz  Broe.,  to  Jobn 
F.  Onllloz,  or  to  plaintiffs.  It  was  claimed 
by  plaintiffs  that  the  Inventoiy  was  a  slip 
cut  from  one  of  the  notices  of  sale  which 
plalntlflb  had  prepared  after  taking  the  In- 
ventory; that  this  Inventory  had  never  been 
permanently  attached  to  the  bond,  but  It 
was  claimed  that  it  was  pinned  on.  (2) 
That  a  large  number  of  the  articles  included 
In  exhibit  A  were  unsalable,  and  a  large 
number  could  not  be  sold  at  manufaoturers' 
prtoes.  (3)  That  defendant  Gullloi  had  ao- 
oonnted  to  plaintiffs  for  every  artlde  sold, 
and  defendants  ■ought  to  show  upon  the 
trial  what  articles  had  been  sold.  The  court 
instructed  the  Jury  as  follows:  "Ab  far  as 
the  inventory  of  this  property  fs  oonoemed, 
the  defendants  Louise  M^er  and  John  F. 
Gullloa  are  bound  by  Exhibit  A,  because 
BxhlUt  A  is  mentioned  in  the  body  of  the 
l>ond,  and  la  particularly  referred  to.  In 
other  words,  when  Mr.  Gullloz  and  Mrs. 
Meyer  signed  this  bond,  and  3fr.  Gnilloa  took 
poaseasion  of  the  properly,  the  delivery  of 
this  bond  ta  acknowledgment  by  him,  under 
the  law,  that  he  received  all  the  property 
mentioned  In  this  Inventory;  that  every  ar^ 
tide  of  property  which  Is  mentioned  in  this 
biTentory  was  turned  over  to  him,  and  he 
received  it;  and,  under  the  law,  he  cannot 
at  this  time  say,  *I  did  not  receive  certain 
property;'  nor  can  he  come  in  and  say  that 
certain  property  mentioned  in  that  Inven- 
tory was  owned  by  other  persona,  and  ntft 
by  the  firm  of  Gullloz  Bros.,  because  that  Is 
a  qneatlon  which  cannot  mitigate  delivery 
of  this  bond,  and  the  receipt  of  this  prop- 
erty was  an  acknowledgment  by  him  that 
he  received  the  property  mentioned  in  the 
bond,  which  he  then  deUvered,  and  which 
he  only  received  upon  the  delivery  of  the 
bond.  Having  said  this,  tiie  first  question 
of  fact  whloh  arises  in  this  case  wlU  be  as 
to  value  of  this  property.  It  was  contend- 
ed by  00 ousel  that  the  property  was  valued 
according  to  the  provisions  of  this  bond  at 
$2,500.  Now,  that  is  the  penalty  of  the 
bond.  I  do  not  take  it  under  the  terms  of 
this  bond  that  that  definitely  fixes  the  value 
of  the  property;  but,  as  far  as  the  value  of 
the  property  is  eonoemed,  that  will  remain 
for  yon  to  determine,  under  all  the  evidence 
in  the  case.  Upon  that  question  you  hava 
the  testimony  of  Mr.  Lllllbrldge,  who  says 
tliat  Mr.  Gullloz  acknowledged  to  him  that 
the  property  was  worth  $2,500.  This,  how- 
ever, is  denied  by  Mr.  Gullloz;  and  It  will 
be  for  you  to  say  what  tiie  fact  Is.  You 
also  have  the  testimony  of  Mr.  Hilsendegen 
In  regard  to  the  value  of  the  property.  So 
the  first  question  to  determine  will  be  as 
to  whether  this  property  was  worth  $2,600, 
—the  property  mentioned  In  this  Inventory, 
—whether  It  was  worth  $2,500;  and.  If  not, 
then  bow  much  was  It  worth?  You  cannot 
exceed  the  amount  of  $2,500,  because  that 
Is  the  penalty  of  the  bond.   It  will  be  for 


yon  to  determine  whether  it  was  worth  that 
amount,  and.  If  not,  then  how  much  was 
Ihia  property  mentioned  In  the  Inventory 
worth.  The  next  question  for  you  to  deter- 
mine will  be  as  to  what  credits  Mr.  Gullloz 
Is  entitled  to  upon  the  sum  which  you  may 
find.  Upon  the  question  of  credits,  I  shall 
not  attempt  at  this  time  to  review  the  evi- 
dence. It  Is  somewhat  lengthy,  and  has 
been  referred  to  \fy  counsel.  It  la  for  you 
to  say  what  credits  you  find  Mr.  Gullloz  Is 
entitled  to,  and  what  should  be  credited 
upon  the  sum  which  you  may  find  the  prop- 
erty Is  worth.  As  far  as  the  liability  under 
the  bond  Is  concerned,  I  may  say  at  this 
Hme  that  It  was  his  duty  to  go  on  and  sell 
the  property  for  the  best  price  obtainable; 
not  less  than  manu&cturers*  prices.  Cer- 
tain property  remained  over,  a  demand  was 
made  upon  him,  and  he  refused  to  give  up 
this  property.  Then,  gentlemen  of  the  Jury, 
the  action  of  the  plaintiffs  became  complete, 
and  th^  were  entitled  to  commence  suit 
under  the  bond."  Respecting  the  inventory, 
the  learned  Judge  was  undoubtedly  oorrect 
as  to  any  arUcles  which  were  actually  In  the 
possession  of  plaintiffs,  and  had  been  tak- 
en from  Oollloa  Bros.  Plaintiffs  had  seized 
the  property  under  their  bill  of  sale  or 
mortgage,  and  had  possession.  They  were 
entitled  to  litigate  the  question  of  owners 
ship  <^  the  property  held  by  them,  had  such 
question  been  rained.  It  was  for  the  pos- 
session of  that  propeitr  that  defendant 
Gullloz  was  negotiating.  He  received  It, 
and  agreed  to  account  for  It  He  cannot 
be  heard  now  to  say  that  certain  of  that 
property,  which  was  released  to  him,  In 
fltct  belonged  to  others;  nor  can  he  be  beard 
at  this  late  day  to  say  that  all  the  property 
seized  by  plolntlfb  was  not  returned  to 
him.  But,  If  the  inventory  was  not  In  fact 
exhibited  to  tiie  surety,  she  Is  not  estopped 
from  saying  that  it  Included  articles  which 
Gullloz  Bros,  did  not  have,  or  whloh  never 
came  Into  the  possesston  of  plaintiffs,  and 
were  never  received  by  defendant  Gulllos 
from  the  plaintiffs.  The  bond  recites  the 
possession  by  plaintiff  of  the  goods  and  chat- 
tels under  the  bill  of  sale;  that  defendant 
Gullloz  wishes  possession  of  said  stock,  and 
to  take  charge  of  the  same,  accounting  to 
said  obligees  for  the  poaeessloc  of  said  stock 
and  the  proceeds,  as  f<^ows:  "If  the  said 
John  F.  Gullloz  shall  well  and  truly  take 
possession  of  said  stock  of  goods  and  chat- 
tels,  an  inventory  of  which  Is  hereto  at- 
tached, marked  'Exhibit  A.' "  If,  by  fraud 
or  mistake,  articles  were  Included  In  the  lU' 
ventory  which  were  not  covered  by  the  bill 
of  sale,  which  did  not  come  into  the  posses- 
sion of  the  plalntlfFs,  and  which  were  not 
delivered  over  to  defoidant  Gullloz,  he  could 
not  be  charged  with  them,  and  most  certain- 
ly the  surety  could  not  The  bill  of  sale 
called  for  but  one  horse,  but  the  Inventory 
covered  two  horses.  If  plaintiffs  had  pos- 
session ot  but  one.  and  delivered  over  but 
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one,  defendants  oannot  be  charged  with  bat 
one.  While  the  bond  lefored  to  an  Inven- 
tory, it  xeferred  to  that  inrmitory  aa  ^mply 
a  furthor  description  of  proper^  already 
described*  g&aenUy  by  referenoe  to  a  bill 
of  sale*  as  well  as  the  location  of  the  proper- 
ty. It  was  bat  a  more  wedflc  description 
of  artloles  which  were  in  plalntifEs'  posses- 
sion,—which  had  been  taken  from  Gnillra 
Bro&,  under  a  Ull  of  sale  w  mortgage;  and 
it  purported  to  be  an  inventory  of  such  pioj^ 
erty,  and  only  aucSx  property. 

Upon  the  question  as  to  the  measure  of 
l^alntiffB'  damacQS,  we  tbink  ttiat  the  court 
was  dearly  In  error.  This  was  not  a  sale  of 
this  property  to  defendant  GuiUoz  at  a  price 
detexmbied  upon.  The  surety's  UaUUty  must 
depend  upon  the  nm^ertOrmance  of  the  ctot- 
ditlon  of  the  bond.  John  F.  Gidllos  agreed 
to  take  posseeidon  of  this  stock,  and  to  ac- 
count for  it,  and  to  honestly  and  in  good 
faith  dispose  of  the  same,  and  to  account 
for  the  prooeeda  of  all  sales  to  plaintiffB; 
the  plaintiffs  reserving  the  right  to  take  pos- 
sessloQ  of  said  stock  at  any  time  In  case 
th^  should  feel  Insecured.  It  will  be  ob- 
served that  the  articles  embraced  In  parar 
graph  numbered  2  of  the  inventory  consist 
of  furniture,  tools,  machinery,  and  other 
articles  used  In  the  conduct  of  the  bustness, 
and  not  kept  tor  sale  In  said  business.  Some 
of  tbem  had  a  merely  nominal  value;  all 
were  secondhand  articles,  many  of  them  hav- 
ing been  used  for  many  years,  and  their 
value  had  depreciated  wiUi  the  use.  De- 
fendant had  continued  to  do  busineas  for 
nearly  three  years,  using  these  articles  in 
connection  with  that  busineas,  as  It  was  evi- 
dently intended  he  should.  During  this  time, 
plaintiffs  had  sold  him  quantities  of  goods, 
and  a  somewhat  extensive  correspondence 
covered  the  period.  No  objection  was,  how- 
ever, made  by  plaintiffs,  and  no  demand  that 
the  articles  in  the  powesalon  of  defendant 
OuUlox  used  in  his  bushieas  and  belonging  to 
plaintiffs  should  be  closed  out.  The  value 
of  these  articles  had  become  further  depre- 
ciated by  use.  The  articles  Included  in  par- 
agraph numbered  8  of  the  inventory,  wore 
odds  and  ends,  some  of  them  designated  as 
"scrap."  If  it  was  intended  by  this  pro- 
vli^on  that  none  of  the  articles  embraced  in 
the  inventory  diould  be  disposed  of  except 
at  manufacturers'  prices,  then  the  sale  of 
the  articles  named  in  the  second  and  third 
paragraphs  was  practically  prohibited  by  the 
very  terms  of  the  bond  its^f.  Certain  of  the 
L-oods  had  been  already  sold  and  accounted 
ri>r.  Just  what  goods,  defendants  were  not 
II  llowed  to  show.  It  docs  not  appear 
i\  bether  they  were  add  at  manufacturers' 
I'llces  or  not;  nor  does  It  appear  that  de- 
r.-ndant  had  not  la  such  sales  acted  honestly 
.-md  In  good  faith.  If  certain  of  the  articles 
sold  were  brok^  lots,  damaged  goods,  old 
furnaces,  broken  sIuIm,  scrap,  or  secondliand 
furniture  or  tools,  and  defendant  acted  hon- 
mtiy  and  In  good  taiOi  in  the  diq  waal  of 


them,  defendants  cannot  be  diarged  wl*h 

the  difference  between  the  original  mano- 
factureis'  prices  and  the  sums  actually  re- 
ceived. If  any  of  flie  arttelei  were  actually 
on  hand  at  the  ttoie  of  the  demand,  defend- 
ants can  only  be  charged  with  tbe  value  at 
that  time,  and  not  wltb  their  valve  three 
years  before  that  time.  Die  surety  ooold 
not  be  charged  with  any  estimate  as  to  vidne 
not  set  forth  bi  the  Instrument  nndw- 
taking  was  not  to  pay  Gullloz*  debU  bkx  to 
pay  any  fixed  price,  not  stated  in  the  bmd, 
for  the  arti<deB,  nor  was  It  to  psy  the  tbes 
value  at  some  fatmre  polod,  espedallj  after 
plaintiffs  had  allowed  defoidant  to  use  llie 
articles  for  yean,  and  by  mcSk  use  to  de- 
predate their  valne.  As  to  the  artfades 
whidi  were  on  band  at  the  thne  of  the 
demand,  they  had  not  been  appropriated  un- 
til the  refusal  to  ddiver  tbem,  and  ttae 
measure  of  damages  as  to  than  was  their 
value  at  that  time.  As  to  tiie  articles  which 
had  been  in  good  faith  and  booestly  sold, 
the  proceeds  of  such  sales  was  the  measure 
as  to  them.  As  to  the  other  artidfls,  If  any, 
whidi  bad  been  cwverted  and  not  accounted 
for,  the  value  at  the  time  of  audi  approprlSp 
tion  was  the  critwlon.  The  case  was  Med 
upon  the  theory  ontllned  tat  the  tatsfarnctloDB 
to  the  jury,  and  It  Is  unnecessary  to  dlwmss 
the  other  questicms  raised.  The  Jndgmo^  Is 
reversed,  and  a  new  trial  ordered.  Thm  Other 
justices  concurred. 


OOROORAN  V.  Om  OP  DETTBOIT. 
(Supreme  Court  of  Iflchlgan.  Marcb  10, 18B3.) 

iNJURT  FROM   DbFBCTIVB    BtRBBT— CoSTRIBDTOBT 

KEaLioBNca— QoBSTioH  roll  Jcrt— Evidsxcb. 

1.  In  an  action  for  i»ersonal  injuries  rasiilt* 
log  from  being  thrown  from  a  road  cart  be* 
cause  of  a  defective  street,  where  the  accident 
ocenired  in  the  nigbt,  and  the  only  evidence  of 
fast  driving  was  the  testimony  of  the  driver 
that  he  was  "harryiQg  along,"  and  that  of 
plaintiff  that  they  were  going  at  "jast  a  fair 
rate  of  speed,"  the  qnestion  of  contributory 
negligence  was  properly  sabmitted  to  the  jury, 
tbouBi  plaintiff  knew  the  street  was  defectiv& 

2.  In  such  case  a  witness  testlSed  to  the 
bad  condition  of  the  street,  and  that  he  broke 
bis  buggy  there  atmut  the  time  of  plalntifrs  In- 
jm-y.  Edd,  that  the  evidence  of  wttneas*  break- 
ing bis  iraggy  was  immsterisU  hot  its  ad  mis- 
sitm  was  not  reversible  error  in  the  absoice 

a  motion  to  strike  it  out. 

Error  to  circuit  court,  Wayne  county;  Hen- 
ry N.  Brevoort,  Judge. 

Action  fbr  personal  Injuries  by  John  P.  CtO' 
ooran  against  the  dty  of  Detroit.  FlalntUE 
bad  judgment,  and  defendant  brines  error. 
Affirmed. 

J<^  J.  Speed,  for  plaintiff  In  error,  lliom* 
aa  Salop,  (Atkinson  &  Carpentn,  of  «nmseli> 
for  defendant  In  error. 

HOOEBR,  a  J.  Plaintiff  recovered  a  Jvlg- 
ment  against  defendant  for  personal  injuries 
received  by  being  thrown  from  his  road  cart 
upon  Woodward  avtmue^  In  the  elty  of  De- 
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trott  Tba  prtncipal  error  complained  of  Is 
tbat  the  court  (lid  not  direct  a  verdict  for  the 
defmdant;  It  being  claimed  tbat  the  erldence 
(dearij  showed  tlmt  the  highway  was  In  a 
very  bad  condition,  and  that  idalntlff  kne«r  It, 
ret  Out  he  drove  at  an  Improper  rate  of 
speed  over  the  defeotlye  street  DriTtng  rap- 
idly over  a  hli^way,  where  defects  are  plain- 
ly visible,  has,  under  some  drcumstaooes, 
bt't>n  ht'ld  contributory  negligence.  In  this 
case,  however,  the  accklcnt  occurred  In  the 
nl^t  There  Is  some  dispute  over  the  char- 
iti  ter  of  the  stro<>t,  and  the  only  evidence  of 
tast  driving  is  the  testimony  of  the  driver, 
wliu  said  that  he  "did  not  drive  up  a  prot- 
ty  goo<l  jog,"  but  did  admit  that  he  was  "hur- 
rying along;"  and  of  the  plaintiff,  who  said  he 
was  "not  lu  much  of  a  hurry;  Just  a  fair  mte 
of  speed."  We  think  that  the  circuit  Ju^e 
was  light  In  subuilttiu^  the  questions  of  neg- 
ligence and  contributory  negligence  to  the 
Jury. 

E.  It.  Brooke  was  recalled  as  a  witness  for 
tho  plolntltr,  after  defendant  rpsted,  to  give 
ftu-ther  pnxtf  of  the  condition  of  the  street 
Tills  woA  not  rebutting,  but  was  wlihlu  the  dis- 
cretion of  the  trial  court.  The  witness  testi- 
fied  to  the  general  bad  condition  of  the  street 
In  the  Tlplnlty  of  the  accident,  and  said  that 
he  broke  his  buggy  there  about  the  time 
that  plalnWI  received  his  Injury.  This  proof 
of  the  omdition  of  the  streets  was  admissi- 
ble as  bearing  upoxi  the  question  of  notice. 
Tlio  testlmfmy  regarding  the  injury  to  the 
buggy  of  the  witness,  however,  was  Imuiate- 
rtoL  It  was  volunteered  la  answer  to  a 
proper  question.  No  motion  to  strike  out 
this  testimony  was  made,  and  we  iUbak  the 
judgment  should  not  be  reversed  on  account 
of  it 

Tn  his  charge  the  court  sidd:  "There  Is  no 
doubt  plaintiff  has  been  severely  Injured." 
Considering  the  known  predilection  of  jurors 
iu  this  class  of  cases,  this  language  may 
have  been  uncalled  for,  bat  the  undiluted 
evidence  (dearly  establifiiud  the  &ct,  and  we 
cannot  soy  that  error  was  committed  Igr  the 
Judge  In  saying  so.  The  Judgment  win  be 
affirmed.  TSue  other  justices  coucuned. 


RATL  et  al.  v.  HAMMOND'S  ESTATR.  ! 

(Supreme  Court  of  Michigiin.   March  10.  18U3.)  j 

Review  on  Api-eal— Dikectixo  Vbhiiict— Speci-  ; 

ficatiom  op  grorndm.  | 

1.  Tiie  snprcme  court  will  not  searcti  the 
record  to  aseertalu  whether  there  Is  any  evi-  I 
doner  in  it  to  sustain  or  reverse  q  decision  of 
the  ciivnit  court  in  directing  a  verdirt. 

2.  Where  a  jndtre  takes  a  (.•aiie  from  the 
jury,  but  fails  to  specify  the  eioands  that  ap> 
pear  to  him  to  Justly  It,  the  judgment  will  be 
reversed. 

Brror  to  dreult  oonrt,  Wayne  county; 
Hrary  N.  Brevoort,  Judge. 

Thomas  B.  Rayl  and  otliers  presented  a 
claim  to  the  commisBlouors  on  ciaims  of  the 
pi-obate  court  against  the  estato  of  George 


H.  Hammond.  An  appeal  was  taken  to 
the  circuit  court,  where  the  case  was  tried. 
The  court  directed  a  verdict  for  defendant, 
and  plaintiffs  brh^  error.  Reversed. 

Corliss,  AndruB  &  Leete,  (Alfred  Russell,  of 
counsel.)  for  appellants.  Georpe  H.  I-oth- 
rop,  (Allen  B.  Moi-sc  and  Don.  M.  Dickinson* 
of  counsel,)  for  appellee. 

GRANT,  J.  William  H.  Davis  and  hla 
sons,  Samuel  H.  and  David  W.,  were  the 
owners  of  letters  patent  on  an  Improved 
refrigerator  car,  for  the  preservotion  of 
meats  and  other  perishable  articles  while  in 
transportation.  In  July,  1869,  they  made 
a  contract  with  George  H.  Hammond  and 
Caleb  Ives,  by  which  they  were  granted  the 
exclusive  rights  under  said  letters  patent, 
and  agi'eed  to  furnish  all  the  necessary  capi- 
tal, and  to  engage  in  the  bu^ness  of  mauu* 
factuilng  and  running  upon  railroads  ref rig^ 
erator  cars  made  according  to  sold  letters 
patent  and  in  purchasing  and  transporting 
In  such  cars,  and  selling  in  fit  markets, 
meats  and  other  articles  A  supplemental 
contract  was  made  betn-eeu  tiiem  in  March, 
1S72.  By  these  contracts  the  Darises  were 
to  rec^ve  one  sixth  of  the  net  profits  of  tht^ 
busineas.  Upon  the  death  of  WilUaiu  Darls, 
Mr.  Rayl  became  his  representative.  Under 
the  record  as  now  presented,  it  Is  mmeces- 
aary  to  fturther  state  the  terms  of  these  con- 
tracts. Mr.  Hammond  died  lu  1886,  and 
plaintiffs  presented  a  large  claim  In  the  pro- 
bate court  against  his  estate,  claiming  tbat 
Hammond  and  his  partaers  made  false  state- 
ments to  them  of  the  prollts  of  the  business, 
that  they  liad  t>een  thereby  defrauded,  and 
claimed  the  difference  between  the  amounts 
they,  had  received  and  the  actual  profits 
made.  An  appeal  was  token  to  the  circuit 
court,  and  Issue  there  framed  for  trial.  Sev- 
eral defenses  were  Interposed  by  the  plea  of 
the  admlidstrators,  viz.:  (1)  Tliat  the  com- 
missioners on  claims  In  said  estate,  and 
therefore  the  dreult  court  had  no  jurlsdlc- 
tlon  to  hear  and  determine  the  claim. 
(2)  The  claim  Is  barred  by  the  statute  ot 
limitations.  (3)  That  claimants  filed  a  blU 
In  chancery  In  December,  1870,  against  Ham- 
mond and  his  partners  for  an  accounting, 
in  which  they  made  the  same  charges  and 
claims  involved  In  this  suit  Hiat  that  suit 
was  compromised  and  settled,  and  Is  there- 
fore a  bar  to  the  present  claim.  (4) 
general  Issue,  which  Is  a  doilal  of  the  plain- 
tiffs' claim  i^n  the  merlt&  When  the 
plaintiffs  had  rested  their  case  the  court  di- 
rected a  verdict  for  the  defendant  without 
giving  any  reason  tberefor,  or  any  stote- 
ment  os  to  the  points  of  law  upon  which  its 
direction  was  based.  A  long  record  la  now 
presented  to  us  for  examination  to  deter^ 
mine  whether  there  is  anything  in  it  to 
show  that  the  charge  Is  erroneous.  In  De- 
nilU  V.  Moffat  45  Mhdi.  410,  8  N.  W.  Rep. 
79,  it  Is  said:   *'Tbls  court  reviews  the  Judg- 
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ments  of  the  drcolt  court  In  law  case  on 
questions  of  law  only.  •  •  •  We  need 
not  proceed  from  point  to  point  of  the  case, 
and  endeavor  to  Burmlse  on  what  ground  the 
plaintiffs  were  turned  out  of  court  The 
drcnlt  Judge  has  glren  us  no  light  on  that 
point,  and  the  record  can  aCtord  none.  What 
we  are  asked  to  do  In  this  case  is  to  examine 
an  elaborate  record.  In  order  to  ascertain 
whether  the  plaintiffs  made  out  such  a  case 
as  entitled  them  to  go  with  it  to  the  Jury, 
and,  if  so,  whether  the  defendant  met  It 
any  defense  that  was  so  entirely  unquestion- 
able as  to  leave  to  the  jury  no  discretion 
to  do  oOierwlse  than  give  him  a  verdict  In 
other  words,  we  are  invited  to  review  this 
case  upon  all  the  facts.  It  is  sufficient  for 
us  to  say  In  reply  that  the  law  has  given  us 
no  such  authority."  It  was  also  there  held 
that  when  a  Judge  takes  a  case  from  the 
Jmy  he  should  specify  the  particular  ground 
or  grounds  that  appear  to  him  to  Justify  It 
Several  grounds  of  defense  are  urged  In  this 
case,  and  it  is  impoerible  from  this  record 
to  tell  which  one  of  them  the  Judge  held 
to  be  a  complete  defense  to  the  action.  It  is 
not  the  duty  of  tUs  court  to  seardi  the  rec- 
ord to  ascertain  whether  there  is  any  evi- 
dence in  it  to  sustain  or  reverse  the  dedston 
of  a  court  In  simply  directing  a  verdict  one 
way  or  the  other.  It  Is  Uie  duty  of  counsel 
to  presoit  thdr  propositions  ot  law,  and  of 
the  court  to  q>edflcBlly  pass  npon  them,  or 
such  of  tiiem  as  he  deems  to  tie  decUve  of 
the  case.  For  this  reason  the  Judgment 
must  be  reversed,  and  a  new  trial  ordered, 
hat,  since  the  remit  is  in  the  nature  ot  a  mis- 
trlal,  no  coats  will  be  allowed.  The  learned 
couns^  for.  the  defendant  se^  to  distin- 
guish this  case  from  Demlll  v.  Moffat,  by 
lrt«rfwtiT^g  that  here  there  are  no  disputed 
quefltions  of  fact,  and  that  therefore  we 
should  decide  It  upon  the  point  which  he 
claims  to  be  fatal  to  plalntlCCs'  right  of  re- 
covery. Tbta  wonld  result  In  oTermUng 
that  case,  and  deciding  questions  In  this 
court  without  knowing  whether  they  were 
passed  npon  the  court  below,  and  in  sane* 
tloning  a  practice  there  so  emphatically  con- 
demned.  The  other  Justices  concurred. 


PBTBR8  et  at.  v.  GOOPEB. 
(Sniv«ne  Oonrt  of  Midiigan.  Mardi  10, 18&&) 

CoNTHACT — Action  for  Bkbach — Kvidbnos. 

1.  In  an  action  to  recover  damages  for 
breach  of  a  contract  to  purchase  certain  cattle 
evidence  la  adniis^ble  tliat  at  the  time  of  deliv- 
ery the  market  irlce  was  leas  tlian  the  agreed 
price  of  the  cattle. 

2.  Evidence  is  also  admissible  to  show  that 
plaiotiff  resold  the  cattle  at  a  reduced  price, 
and  incurred  certain  expenses  in  keeping  them 
from  the  time  filed  on  for  deUvery  to  defrad- 
ants  to  the  time  of  resale. 

3.  That  tbo  loss  consisted  in  the  deprecia- 
tion in  price  and  the  expenses  incurred  in  ke^ 
ing  the  cattle,  being  the  natural  result  of  the 
breach,  need  not  be  alleged  in  the  comi^int. 


Error  to  circuit  court  Clinton  county; 
Sherman  B.  DaboU,  Judge. 

Action  by  John  Petors  and  another  against 
Ell  Cooper  to  recover  damages  for  a  breach 
of  an  executory  contract  for  the  sale  of  cat- 
tle. There  was  Jd(l};uient  for  plalntlfFB  tor 
f 78.58,  and  they  bring  ern».  Berersed. 

I^tm  As  Doollng,  for  appellantK  Watsm  & 
Chapman,  tor  appdlea 

MONTGOMBBY,  J.  TUa  Is  an  actlnn  m 
recover  damages  for  tba  breaca  of  an  execu- 
tory contract  of  sale.  The  prottf  traded  to 
show  that  plaintiffs  agreed  to  sdl  to  deCmd- 
ant  27  head  of  cattle  at  the  agreed  price  of 
$864,  $64  of  which  purchase  price  was  paid 
In  hand,  and  the  de^tendant  agreed  to  pay  tbo 
balance  and  take  the  cattle  away  within  a 
certain  time.  The  defendant  failed  to  acc^t 
the  catUe,  except  two,  which  were  taken 
wittiout  plaintltTs'  knowledge,  or  pay  the 
agreed  price.  The  plaintiffs  son^t  to  show 
that  at  the  date  fixed  for  delivery  the  mar- 
ket value  of  the  cattle  was  very  much  leas 
than  the  agreed  price.  Tills  offer  of  testi- 
mony was  excluded.  The  plain tlfTs  then 
proved  that  they  made  a  sale  of  the  cattle  at 
a  reduced  price,  and  further  offered  to  show 
that  they  Incurred  expense  in  keeping  the 
cattle  from  the  date  fixed  for  the  delivery  by 
the  contract  until  the  date  of  resale.  Tbim 
was  also  excluded.  There  was  error  In  each 
ruling.  A  proper  measure  of  damages  for 
such  a  breach  of  contract  Is  the  difference 
between  the  contract  price  and  the  actual 
market  value.  Brownlee  v.  Bolton,  44  Mich. 
218.  6  N.  W.  Rep.  657;  Sisson  v.  BaUway 
Co.,  14  Mich.  489.  Hie  rulings  would  appear 
to  have  been  based  upon  the  failure  to  aver 
specially  in  the  declaration  the  loss  as  con- 
sisting of  depredation,  and  to  set  out  the  fact 
tliat  plaintiffs  Incurred  expense  In  keeping 
the  cattle  until  a  resale  was  made.  But 
this  damage  is  the  natural  result  of  the 
breach,  and  need  not  be  specially  set  out 
The  ad  damnum  Is  suffident  Richter  t. 
Meyer,  (Ind.  App.)  81  N.  B.  Rep.  582;  Par- 
sons V.  Sutton,  66  N.  T.  02.  Judgmoit  re- 
versed. The  otber  JnsOoss  oomciUTed. 


SBSOT  V.  BOBS. 
(Snprame  Court  (rf  Michigan.  March  UBOL) 

BUSBOOATIOW  TO  UOBTOAQB— FATHBKT  OV  IV- 

TB8EST, 

Where  D.  mortgages  real  estate  to  C, 
who  assigns  the  mortfiraKc  to  R.,  an  agreement 
Is  writing,  signed  by  D.  and  wife  before  the  as- 
sign men  and  reciting:  "One  day  after  dat« 
we  promise  to  poy  U.  or  bearer  $W,  with  dss, 
value  received,  the  design  of  this  piaper  belnfl 
to  secure  payment  of  the  above  sum  of  money 
paid  by  R.  to  C.  for  Interest  due  on  a  real-es- 
tate mortgage  given  by  ns  to  C," — doea  not  sub- 
rogate C.  to  the  lien  of  the  mortgage  to  the 
amount  of  the  interest  paid. 

Appeal  from  drcuit  court  Macomb  ooantr. 
In  chancery;  Arthur  L.  Gan£2ld  Jtulga 
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BUI  by  John  Desot  against  Octavla  Ross  to 
dtH-lare  a  mortgage  discharged  on  payment 
of  a  sum  tendered  to  defendant  There  was 
Judgment  for  piaSnUB,  and  defendant  ap- 
peaJs.  Affirmed. 

William  B.  Judwmt  for  appelant  Lunser- 
haiuen  &  Eiaklne,  fi>r  appellee. 

MONTGOMERT,  J.  Complainant  Is  the 
father  of  the  defendant  In  Man^  1881, 
complainant  mortgaged  certain  premlsea 
owned  and  occnpted  by  him  to  Oliver  Ghapa- 
ton  for  (1,022.  This  mortgage  waa  assigned 
to  defendant  In  1888.  December  26,  1891. 
complainant  tendered  to  the  def^dant 
(1^1.12,  and  demanded  a  discharge  of  the 
mortgage.  The  defaidant  refused  to  dis- 
charge the  mortgage  unless  she  was  repaid 
the  further  sum  of  (160  and  Interest,  wlilcli 
she  had  advanced  to  complainant  to  pay  the 
Installments  of  interest  falling  due  upon  tbe 
same  mortgage  before  she  became  the  pur- 
chaser of  It  The  bill  prays  a  discharge  of 
the  mortgage  on  payment  of  the  amoimt  of 
the  teoAet.  It  appears  by  the  testimony  that 
the  defendant  In  June.  18S2,  and  In  Febru- 
ary, 1884,  advanced  In  the  aggregate  (100  to 
pay  the  installments  of  Interest  before  re- 
ferred to,  taking  an  agreement  In  writing 
in  the  following  form:  "(80.  One  day  after 
date  we  promise  to  pay  Octavla  Roes  or 
bearer  eighty  dollars,  with  use,  value  re- 
ceived. The  derign  of  this  paper  Is  to  se- 
cure paymoit  of  the  above  sum  of  money, 
tt  being  for  mon^  paid  by  said  Octavla 
Ross  to  Oliver  Ohapaton  for  interest  due  on 
a  real-estate  mortgage  given  by  us  to  him. 
Mount  Clemens,  June  17,  1882."  Signed  by 
complainant  and  his  wife.  The  drcnit  Judge 
found  as  a  foct  that  there  was  no  inde- 
pendmt  agreement  that  the  defendant  was 
to  t>e  subrogated  to  the  lien  of  the  mort- 
gage to  the  amount  of  tiiese  payments,  and 
tills  finding  Is  fully  Justified  by  the  proofs. 
Indeed,  It  1b  not  serioualy  contended  tltat 
there  was  such  an  agreement,  but  it  is 
strenuously  Indated  that  the  written  Instru- 
ment Itself  is  sufficient  evidence  of  an  In- 
tent that  the  defendant  should  retain  a  lien 
on  the  land  for  the  money  advanced.  We 
think  the  Instrument  cannot  l>e  construed  as 
creating  a  lien  on  spedfie  property.  It 
amounts  to  no  more  than  a  promise  to  pay 
the  sum  advanced,  with  interest  It  is  true 
it  redtes  that  the  paper  is  to  secure  the  pay- 
ment of  the  amount,  and  it  Is  also  recited 
that  the  money  was  paid  on  the  mor^^age 
in  question,  but  the  recital  cannot  perform 
the  office  of  an  agreement  that  the  mortgage 
shall  remain  a  security  for  the  money.  No 
such  relation  of  defendant  to  this  property 
existed  as  entitled  her  to  subrogation  with- 
out an  express  agreement  She  was  a 
Btmnger  to  the  title,  and  as  such  could  not, 
by  payment  of  the  whole  or  any  portion  of 
the  mortgiige,  become  subrogitcd  to  the 
rls^ts  ot  the  mortgagee-  In  Kelly  v.  Kelly, 


64  Mich.  47,  19  N.  W.  Rep.  680,  It  was  said: 
"In  order  to  lay  the  foundation  for  an  equi- 
table lien  upon  real  estate  there  most  exist- 
First,  a  contract  In  writing  out  of  which 
the  equity  springs,  suffldently  Indicating  an 
Intention  to  make  some  particular  property, 
therein  idoitlfled,  a  security  for  the  debt 
or  obligation,  or  whereby  the  party  promises 
to  convey  or  assign  or  transfer  the  property 
as  security;  or,  second,  in  the  absence  of  such 
contract  from  the  relations  of  the  parties, 
equity  will  declare  a  lien  out  of  conddera- 
tlons  of  right  and  Justice  based  upon  those 
maxims  which  lie  at  the  foundation  of  equi- 
ty Jurisprudence.  Such  are  the  cases  when 
one  Joint  owner,  acting  In  good  faith,  and 
for  the  itAnt  benefit  makes  permanent  Im- 
provements upon  the  property  which  add  a 
permanent  value  to  the  estate;  or  when  a 
party,  Innoceotly  and  in  good  faith,  suppos- 
ing himself  to  be  the  owner,  makes  perma- 
nent Improvements  or  repairs  which  perma- 
nently enhance  the  value  of  the  property  — 
the  real  owner,  when  he  seelu  the  aid  of 
equity  to  establish  or  enforce  some  equitable 
right  or  claim  to  the  property,  upon  the 
prindi^e  that  he  who  asks  equity  must  do 
equity,  will  be  required  to  pay  the  amount 
expended."  See,  also,  Shlnn  v.  Budd,  14  N.  J. 
Bq.  237;  Brice  v.  Watklns,  30  La.  Ann.  21; 
SondfoEd  V.  McLean,  3  Paige,  122.  In  the 
latter  case  it  was  said:  "It  Is  only  In  cases 
where  a  person  advancing  money  to  pay  the 
debt  of  a  third  person  stands  in  the  sltuntion 
of  a  surety,  or  is  compelled  to  pay  tt  to  pro- 
tect his  own  rights,  that  a  court  of  equity 
substitutes  him  In  the  place  of  the  creditor 
as  a  matter  of  course,  without  any  agree- 
ment to  that  efTect  In  other  cases  the  de- 
mand of  a  creditor  which  Is  paid  with  the 
money  of  a  third  person,  and  without  any 
agreement  that  the  security  shall  be  assign- 
ed or  Icept  on  foot  for  the  t>^eflt  of  such 
third  person.  Is  absolutely  extinguished."  The 
decree,  which  was  In  accordance  with  these 
vie  ws,  will  be  affirmed,  with  oosta. 

GRANT.  J.,  did  not  sit  Tbe  other  Jnsticei 
concurred. 


BUBUNOAMB  v.  MARBLE. 
(Supreme  Court  of  Midilgan.  March  10, 18ML) 

JORIsniOTJOy  OF  JuSTICBS — LOOOINO  LlBy!>. 

Act  1887,  No.  220,  St  6.  ».  providing 
that  loggers*  liens  may  be  enforced  by  attach- 
ment in  justices'  courts  of  the  county  in  which 
ouch  products  may  be  Bltuated,  and  Justices  of 
the  peace,  within  their  respective  rounllcs, 
shall  have  JuHsdiction  of  all  such  cases  where 
the  amouQt  claun«d  does  not  exceed  (30U,  does 
not  enlarge  the  juriBdiction  of  justices  given  by 
How.  St.  S  1*818,. as  amended  by  Act  1885,  No. 
118,  providing  that  every  action  commenced  is 
BUch  court  shnll  t>e  brought  before  some  justice 
of  the  peace  of  the  towuKbip  where  tbe  parties, 
or  any  of  theu,  reside,  or  oefore  some  justice 
<tf  another  township  in  the  same  county,  next 
adjoining  the  residence  of  one  of  the  piLrties.  so 
that  BUch  action  may  be  brought  before  a  ju«* 
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Hce  in  a  township  In  which  neither  of  the  pu- 
ties  reside,  and  which  does  not  adjoin  tbelr 
place*  of  residence. 

Error  to  circuit  court,  Boiite  conntr; 
Fred  H.  Aldrich,  Judge. 

Attachment  by  Oren  H.  Burlingame 
ag^st  LnnsiQg  Marble  to  enforce  a  logger's 
There  waa  a  Judgment  for  plalntlflf, 
and  defendant  brings  error.  Bereraed. 

N.  A.  Parker,  for  appelant.  OoveQ  ft  GHl- 

bert,  for  appellee. 

McGRATH,  J.  Proceedings  were  com- 
menced before  a  Justice  of  the  peace  In  the 
township  of  Bemsonla,  In  the  county  of  Ben- 
eie,  by  attadunent,  to  enforce  a  logger's 
Uen  mider  Act  No.  229  of  tlie  Laws  of  1887. 
Defendant  did  not  appeal,  and  plaintiff  had 
judgment  The  case  was  removed  to  the  dr- 
enlt  by  cerHoratl,  and  the  ju^ment  was 
there  affirmed.  Both  of  the  parties  resided 
i&  Benzie  county,  but  nether  of  tbem  re- 
sided In  the  township  of  Bensonla,  nor  tn 
an  adjoining  township.  It  fs  contended  that 
the  Jurisdiction  of  the  Juatiee  Is  governed  by 
section  6818,  How.  St,  aa  amended  by  Act 
No.  118  of  tbe  Laws  of  1885.  and  that  the 
proceedings  are  void.  This  eontratlou  la  oor^ 
reet  Section  5  of  Act  No.  229  provides  that 
liens  may  be  enforced  "by  attadun^t  •  •  • 
in  the  circuit  and  Jnattcee'  courts  of  the  coun- 
ty In  which  aaid  products  *  *  *  may  be 
situated."  Secttcm  9  provides  that  '^nsUces 
of  the  peace,  within  their  respective  coun- 
ties, shall  have  cognisance  and  Jorlsdictlon  of 
all  cases  arising  under  Oils  act,  when  tihe 
amount  claimed  does  not  exceed  three 
hundred  donars."  This  act  contains  no  such 
language  as  would  warrant  us  In  determining 
Quit  it  waa  the  Intention  of  the  lei^^tore  tx> 
enlarge  tiie  Jorlsdlcllon  of  JOBtlces  of  tbe 
peace  in  tills  dass  of  cases.  The  Judgment  to 
therefore  reversed.  The  other  Justices  con- 
curred. 


BILKNAP  T.  BOARD  OP  STATS  CAN- 
VASSERS. 

(Supreme  Court  of  Michigan.   March  10, 1898.) 
Oahvassino  Election  Rbtukks— Mandahob— 
Mbmbbrs  of  Conorbss. 

1.  Where  upon  the  returns  to  the  state 
board  of  caDVttssers,  as  then  constituted,  a  cer- 
tiScate  of  electiOQ  was  issued  to  relator's  oppo- 
nent, and  a  mandamus  has  been  awaraed 
directing  the  board  of  canvassers  of  a  certain 
eonnty  to  recanvass  the  votes  of  such  county, 
and  the  resnlt  of  the  recanvass  has  heea  report- 
ed to  the  secreury  of  state,  mandamus  will  lie 
to  compel  the  state  board,  Us  personnel  havinfl 
been  changed,  to  canvass  the  returns  as  they 
appear  from  the  recanvass  by  the  county  board, 
as  such  returns  will  be  considered  as  not  i«- 
eelved  until  the  ncwly-constltnted  state  houd 
bad  entered  upon  its  duties.  . 

2.  In  elections  for  representatives  to  con-  i 
gress,  How.  Ann.  St.  §  130,  providing  for  the 
manner  of  the  return  of  the  result  of  an  elec- 
tlMi  by  the  inspectors  of  elections,  is  anpei^ 
seded  by  the  provisions  of  Laws  1891,  Act  190, 
prescribing  the  manner  of  return  by  such  in- 
jectors. 


«.  As  Laws  18B1,  Act  190,  relating  graer- 
*Uy  to  elections,  malces  no  provision  for  the 
consoudation  of  the  retnms  from  two  or  mar« 
precincts  in  a  township,  in  an  election  for  rep- 
resentative to  congress,  the  sUte  board  erf  can* 
vassers,  in  canvassing  the  returns,  cannot  raise 
tbe  objection  that  the  retnms  from  two  pre- 
emcts  In  a  oertain  township  were  not  consoli- 
dated. 

FeUtioa  by  Oiarlee  E.  Belknap  for  manda^ 
mna  to  compel  ttie  state  board  of  canvaaners 
to  otHivene  and  canvass  the  returns  as  they 
appear  ftom  tlie  result  of  a  recanvass  by  tiio 
board  of  oanTaaaezs  of  Ionia  county,  and 
to  compel  said  state  board  to  Include  in  said 
oanvaas  the  votes  cast  in  the  second  prednot 
of  the  towndilp  ta  Ignus  in  nid  oonniT. 
Granted. 

Taggart,  Wtricott  &  Gtanson  and  Dwlght 
Goes,  for  relator.  L.  R,  Gudner  and  Wm. 
H.  Fraaer,  tor  raspondmita. 

PER  CURIAM.  Relator  was  a  candidate 
fbr  represmtaUve  In  congress  at  the  election 
held  In  November  last    Upon  the  returns 
made  to  tbe  state  board  of  canvaasms  as  thm 
ooasdtnted  tte  crailfioate  of  electlOD  wss  de- 
livered to  his  opponent  On  January  1,  18^ 
the  state  officers  constltnang  said  state  board 
of  canvassers  retired  from  office,  and  the 
newly  elected  state  officers  entered  upon  the 
duties  of  their  respective  offices.  Upon  ap- 
plication made  by  relator  to  this  court,  a  man- 
damns  issued  to  the  board  of  county  canvaas- 
«B  of  Ionia  county,  requiring  that  boar!  1» 
reeonvene,  and  reoanvaas  the  retnms  of  the 
votes  of  that  county  for  oongn^man,  wot 
report  the  result  to  tlie  secretary  of  atete^ 
Bettnap  v.  Board,  M  N.  W.  Rep.  876.  Tliat 
recanvass  has  been  had,  and  Oie  restflt  tba»- 
of  has  been  reported  to  the  ^-eaent  seoratuy 
of  state.   From  the  returns  so  made  It  ap- 
pcars  that  the  committee  of  tbe  board  of  earn- 
vassera  of  the  county  of  Itmla  appointed  to 
tabulate  the  returns  reported  such  tabi^tloa, 
from  whi<A  It  appeared  ^t  Ibe  total  nmn- 
bw  of  votes  oas^  for  relator  waa  4,281,  and 
the  total  number  cast  for  rotor's  oppo- 
nent  was    4,004,    but    said  eommlttea 
also  reported  that  tnetoded  In  said  tab- 
ulated statement  was  the  vote  of  each 
of  the  two  voting  predBots  ta  the  township 
of  Lyons,  tn  said  county;  that  0»  votB  of  Mid 
township  had  not  been  oonsirildated  aoooitt- 
Ing  to  law,  and  that  the  ntom  from  Patriot 
No.  2  of  that  township  waa  not  oerflfled  by 
tile  Inspecton  of  district  No.  1.  A  reat^tkm 
was  then  offered.  wMeh  was  adopted,  dedoot- 
Ing  from  the  report  of  said  oomznlttee  the 
votes  of  the  said  second  district  of  tlie  said 
township  of  Lyons,   tbs  entire  proceedings 
of  the  board,  together  with  the  report  of  the 
afbresold  committee,  were  returned  to  the 
aecretaiy  of  state.   Tlie  cerdflcate  of  tbo 
chairman  and  deric  of  said  board,  however, 
ifmores  such  deduction,  and  returns  the  to- 
tal vote  as  irtiown  1^  the  tabolatod  statemeot 
of  the  special  committee  aforesaid.  Relator 
now  aska  that  the  preeat  board  of  state 
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cnnvaacers  may  be  directed  to  oaayene 
and  oRnrass  tbe  returns  as  they  now 
Mppt>nr.  110(1  that  they  may  be  further 
directed  to  Include  In  such  canvass  the 
Totf>8  cast  Id  the  second  precinct  of  the  town- 
idilp  of  Lyons.  We  think  the  case  must  be 
treated  os  thoagjh  tbe  returns  had  not  been 
received  nntU  the  present  state  offlcers  had 
entered  upon  their  duties.  Certain  state  ofiBl- 
i-ci-s  ex  oftleio  constitute  the  board  of  can- 
raasem.  The  old  board  neglected  no  dnty. 
They  canvassed  the  rettims  which  were  be- 
fore them,  and  certain  of  the  returns  so  can- 
vassed were  held  to  be  Invalid.  It  Is  tbe 
duty  of  the  present  state  offioeis  constltatlug 
the  board  of  canvassers  to  ouiTaai  ttifi  re- 
tniTis  as  now  presented 

L'poQ  the  second  question  presented,  the 
oertlflcata  of  the  dialmum  and  clerk 
of  the  board  of  oouuty  canvassers  Is 
In  due  form.  This,  if  unlmpeached,  would 
l>e  sutDcloit  for  the  board  to  act  upon; 
but  tbe  return  shows  -that  a  resolution 
was  adopted  to  exclude  the  vote  of  the 
second  prednct  of  liytmB  township  on  the 
groend  that  It  was  not  certified  as  required 
by  Mctton  130,  How.  St,'  the  board  assuming 
that  that  section  eontroOed.  It  Is  at  least 
(luiibtful  whether  the  force  of  this  r«K>latlwi 
Is  not  overcome  by  the  subsequent  vote 
adopting  the  tabulated  statement  made  try 
the  committee,  which  tnchided  the  vote  of 
botti  precincts.  Furthermore,  if  section  130 
applies  at  all,  It  applies  to  both  dlstrlots  alike. 
But  we  think,  as  ai^lied  to  the  present  osae, 
section  130  was,  so  far  as  it  relates  to  the 
manner  of  the  return  by  Imtpecton,  supers 
iM'tlud  by  Act  Ko.  100  of  the  Laws  <tf  1891. 
Sectlcn  1  of  ttiat  aat  provides  tiiat  in  eleotbHU 
for  certain  officers,  taKdudhig  members  of 
rotiin'i'ss.  the  supervisor,  two  Justices,  town- 
riilp  olerk,  and  assessor,  if  there  be  one,  shall 
^^t^  lnsi>eeioP8  of  election,  provided  tliat  In 
all  voting  preclnots  where,  by  fecial  enact- 
ment, provisions  exist  for  designating  Inspect- 
ors of  election,  said  provlalona  are  not  to 
be  Bui>erseded,  but  such  officers  stiall  be 
Inspectors  of  ^ecti<m  under  this  act  Ttw 
provisions  of  the  general  law  are  there- 
fore adopted  in  elections  for  member  of 
congress,  ^c,  only  so  far  as  they  relafe 
to  the  designation  of  Inspectwa,  but  their 
duties  are  defined  by  the  provlsloDS  of 
Act  No.  100,  Laws  ISdl.  Section  38  of 
that  act  is  as  follows:  "After  the  count  of 
the  tickets  or  ballots  has  been  completed, 
the  result  shall  be  immediate  publicly  de- 
clared, and  the  number  of  votes  reo^ved  by 
each  candidate  or  person  on  the  ticket  shall 
h(*  publicly  dednred  by  one  of  the  inspect- 
ors. Tbe  Inspectors  ^11  then  pr^are  a 
•tatemoit  of  the  result  In  dupUoate,  showing 

*  How.  Ann.  St.  I  130,  provides  that  the  re- 
sult of  the  canvBSB  made  by  the  district  inspect- 
ors of  eleotioa  of  a  township  must  be  certified 
by  the  inspectors  of  election  of  ft  township, 
an*1  that  said  Inspectors  of  election  shall  con- 
solidate said  distnct  reports. 


I  the  whole  number  of  votes  for  each  ofllce,  the 
names  of  the  persons  for  which  such  votes 
I  were  given,  and  the  number  each  person  re- 
I  celved.    Such  statement,  when  certified  by 
the  inspectors,  and  duly  ^gned,  shall  be  de- 
livered, one  copy  to  the  township  clerk,  to  be 
filed  by  him  In  his  office,  and  the  other  to 
]  the  inspector  appointed  by  tbe  board  to  at- 
:  tend  the  county  canvass."  The  act  makes  no 
;  provision  for  the  consolidation  of  the  returns 
I  from  two  or  more  precincts  in  a  township. 
There  isnoobjec-tln  such  consolidation,  except 
in  cases  where  an  Section  Is  held  for  township 
officers,  and  there  is  no  provision  for  a  can- 
:  vasslng  board  as  distinct  frt»u  the  board  of 
:  Section  inspectors.    The  boi^rd  will  therefore 
!  be  directed  to  Include  In  their  canvass  the 
'  votes  of  both  districts  of  the  said  township 
'  of  Lyons.  A  numdomns  wQl  ISBoe  acotxdlng- 
ly,  bat  Mthoat  eoctSL 

I 

HOOKER,  <X  J.,  took  BO  part  In  ttw  ded- 
i  slon. 


LANOWORTHY  v.  TOWNSHIP  OP 

i  (Suprem*  Ooart  of  IfkUgan.  Mardi  10, 1888.) 
!  OsanocTtoHB  ih  HioawAT— Fuuosal  iHraaisB 

{  — EVIDBROI — CSBDIBILITT  OF  WlTNSSS. 

1.  In  an  actlou  against  a  town  for  personal 

injuries.  It  api>eared  that,  as  plaintifra  horse 
shied  at  some  object  by  tbe  roadside,  the  wnf^n 
wtieel  Btmclf:  a  log  near  ttie  center  of  tbe  high- 
way. Thwe  was  no  evidence  that  the  horse 
WR9  running  away,  or  that  plaintiff  had  lost 
control  of  him.  The  conrt  Instmcted  that  If 
the  cause  of  the  injury  was  not  tbe  want  of  re- 
pair in  the  liighway,  but  because  plaintiff's 
horse  became  msbtened,  plaintiff  cannot  re- 
cover. Beld,  that  the  instruction  was  more  fa- 
vorable to  defendant  than  It  was  entitled  to.  as 
It  cannot  be  said  as  matter  of  law  tliat  the 
mere  shying  of  tlie  horse,  and  not  the  obstmo- 
tion  in  the  lilghway,  was  the  proximate  cause 
of  the  injury. 

2.  In  an  action  fOr  personal  Injuries,  on  the 
question  of  whether  plaintiff's  limb  which  had 
been  broken  was  shriveled,  it  is  pnKMr  to  allow 
plaintiff  to  exhibit  the  limb  to  toe  Jury. 

8.  Where  a  witness'  testimony  on  a  second 
trial  varies  materially  from  that  <m  a  former 
trial,  and,  for  the  purpose  of  Impeachment,  on 
cross-examination  his  attention  Is  called  to  the 
variance,  and  he  la  asked  whether  he  made 
certain  statemMtts  hi  couveraatloD  with  a  cer- 
tain parson  at  a  specified  time,  wUoh  b»  denies 
havinc  made,  such  person  may  then  testify  to 
the  whole  conversaoou,  both  qnestlouB  and  an- 
swers, where  the  latter  can  only  be  vnderatood 
hy  the  former. 

Brror  to  drctdt  court,  Mecosta  coonly; 
J<dui  H.  Palmer,  Judge. 

Action  fbr  personal  Injuries  \ty  vnUard  B. 
Langworthy  against  tte^townshj^  of  Green. 
Plaintiff  had  Judgment,  and  d^endant  brings 
error.  Affirmed. 

M.  Brown,  for  appellant  Dum<Hi  &  Gog- 
gw,  for  aK>eUeo. 

McQRATH,  J.  Pbtlntlff  sued  to  recover 
for  Injuries  recdved  by  reason  of  a  defective 
highway,  and  recovered  Judgment  Tbi^ 

Digitized  by 


698 


JirOBTHWESTERN  BEFOUTSB,  Vol.  54. 


(Mich. 


case  yna  before  qb  at  the  Octobo'  term, 
1891,  and  Is  reported  ia  88  Mich.  207,  and  60 
N.  W.  Rep.  130.  A  log  was  partially  Im- 
bedded In  the  highway  noir  the  center  of  the 
traveled  portion,  and  parallel  with  the  high- 
way. Three  or  four  feet  of  the  log  was 
tirible,  and  the  top  of  the  log  at  that  end 
was  from  four  to  el^teen  Inches  above  the 
roadbed.  Two.  other  persons  sat  on  the 
wagon  seat  with  plalntUf .  The  front  wheel 
struck  the  log,  whereupon  one  end  of  the 
seat  dropped  Into  Ihe  wagon  box,  and  pliUn- 
tlff  was  thrown  out  There  was  testimony 
tending  to  show  that  the  wagon  seat  was 
oat  of  repair,  or  not  properly  fbstened  to 
the  wagon  box,  but  that  questicm  was  fiUrly 
submitted  to  the  Jury  by  the  conrL  Testi- 
mony  was  offered  tending  to  diow  that  the 
horse  aUed  at  some  object  in  tike  road,  or  hi 
the  adjcdnlng  field,  and  the  court  was  re- 
quested to  instruct  the  Jury:  "If  you  find 
from  the  evidence  in  this  can  that  the  plaln- 
UtPa  horses  became  frightened  at  some  ani- 
mal or  object  In  William  Davi^  field,  and  <m 
account  of  sodi  fHght  the  wagon  In  which 
the  plaintiff  was  riding  was  drawn  against 
the  alleged  obstruction  In  the  road,  and  the 
plaintiff  was  thrown  oat  and  Injured,  as  al- 
leged, then  this  plslntifl  cannot  recovor.** 
The  court  modified  this  request,  and  diarged 
the  Jury  as  follows:  "If  you  believe  from 
the  evidence  in  this  case  that  the  alleged  In- 
Jnty  was  occasioned,  not  reason  ot  want 
of  repair  or  neglect  to  keep  the  highway  In 
reasonable  repair,  and  In  a  condition  reason- 
ably safe  and  fit  for  public  travel,  but  In- 
stead, on  account  of  the  plain  tiff's  horaes 
having  become  frightened  at.  some  animal 
or  other  object  In  William  Davis'  field,  the 
wagon  in  which  plaintiff  was  riding  was 
drawn  against  the  alleged  obstruction  In  the 
road,  and  the  plaintiff  was  thrown  out  and 
Injured,  then  this  plaintiff  cannot  recover." 
Defendant  was  not  entitted  either  to  the  in- 
struction asked  or  to  that  given.  There  was 
no  evidence  tending  to  show  that  the  horse 
was  running  away,  or  that  plaintiff  had  lost 
control  of  him.  In  some  of  the  states  a  rule 
has  been  adopted  to  the  effect  that  where  a 
horse  takes  a  fright  at  some  object,  for 
which  the  municipality  is  not  responsible, 
and  runs  away,  or  gets  beyond  the  control 
of  the  driver,  and  an  injury  is  occasioned  by 
a  defect  in  the  street,  the  mimlcipallty  is  not 
liable,  as  the  defect  is  not  the  sole  producing 
cause  of  the  action;  but  the  same  cases  hold 
that  a  horse  la  not  to  be  considered  as  be- 
yond control  that  merely  shies  or  starts,  and 
for  the  moment  has  his  own  way.  Hinckley 
V.  Somerset,  145  slaas.  326,  14  N.  E.  Rep. 
ino;  Titus  V.  Northbrldge,  97  Masa  258; 
Clark  V.  Lebanon,  63  Me.  393;  Aldrlch  v. 
Gorham,  77  Me.  287;  Houfe  v.  E^ton,  29 
Wis.  297.  In  Vermont,  New  Hampshire, 
Connecticut.  New  York,  Missouri,  Pennsyl- 
vania, Illinois,  Maryland,  and  In  Ontario,  a 
different  ml^  prevails,  and  it  Is  held  that, 
when  an  accident  happens  from  a  negligent 


deftet  In  a  fairway,  the  fact  lhat  Uie  hone 
was  at  the  time  uncontrollable  or  nmntnff 
away  furnishes  no  defense  to  the  action  for 
the  Injury.  AUen  v.  Hancodc,  16  Vt  -jSOi 
Whiship  V.  Bnfield,  42  N.  H.  1»7;  Baldwin  r. 
Turnpike  Co.,  40  Oonn.  288;  BXag  v.  Gohoes. 
77  N.  Y.  8S;  Htdl  Otty  of  Kansas,  M  Mik. 
001;  Hey  v.  aty  of  Philadelphia,  81  Pa.  8t 
44;  Pittsburg  r.  Oiler,  22  Pa.  St  54;  Sher- 
wood V.  Biunllton.  37  U.  G.  Q.  B.  410;  Baasctt 
V.  St  Joeeidi,  S3  Mo.  28S;  Aurora  v.  Pnlftsr, 
06  HL  27B.  It  is  unnecessary  In  the  present 
case  to  go  to  the  extent  of  these  latter  hold> 
ings.  It  la  not  an  uncommon  thing  for  an 
radlnarlly  gentie  horse  to  shy  at  scmie  ot^eet, 
or  In  the  nf^ttime  at  the  shadow  of  an  ob- 
ject; and  it  (»nnot  be  said  as  a  matter  of 
law  that  the  mere  shying  of  the  horse,  and 
not  the  coUlslon  with  the  obstruction  In  tbe 
hl^way,  was  the  proximate  cause  of  the 
injury. 

The  testimony  tended  to  show  that  flu 
trndcm  Umb  was  dirlveled  or  withered,  and 
error  is  assigned  because  plaintiff  was  per- 
mitted to  exhibit  the  limb  to  the  Jury.  Tlie 
text  writers  and  decUdms  all  agree  that  socii 
exhiUtltms  are  not  improper  for  the  purpoae 
of  exposing;  a  condition  such  as  that  endeav- 
ored to  be  shown  here.  In  Mulliado  v. 
Railroad  Co.,  80  N.  Y.  370.  a  physldan  was 
called  to  describe  an  Injury  In  the  plaintiff's 
arm,  and  the  arm  was  exhibited  In  the  pree- 
oice  of  the  Jury.  The  court  say:  "Sudh  exhi- 
bition certainly  tended  to  make  the  descrip- 
tion of  the  Injury  more  Intelllgtble,  and  it 
cannot  be  supposed  that  It  oould  have  had 
any  undue  influence  upon  the  feelings  or 
sympathies  of  the  Jury.  As  well  might  it  be 
contended  that  a  man  who  had  lost  an  arm 
or  a  leg  by  a  similar  injury  should  not  be 
permitted  to  appear  before  a  Jury  to  testify 
in  relation  to  It,  lest  thereby  their  feeHngs 
ml£^t  be  Influenced,  and,  under  the  undue 
excitement  created  thereby,  they  might  do 
Injustice.  We  cannot  assume  that  any  such 
consequences  will  follow  such  a  course  of 
examination;  and  we  cannot  perceive  that'lt 
was  objectionable  In  the  present  Instance." 
Wharton  says:  "Injury  to  the  person  may 
be  proved  by  Inspection.  Thus,  In  an  action 
to  recover  damages  for  an  Injury  to  a  limb, 
tbe  injured  limb  may  be  exhibited  on  the 
trial."  Whart  Orim.  Bv.  812.  Mr.  Best  re- 
fers to  this  species  of  evidence  as  "immedi- 
ate real  evidence,  where  the  thing  which  is 
the  source  of  the  evidence  is  preset  to  the 
senses  of  the  tribunal;"  and  declares  It  to  be 
of  all  proof  the  most  satiating  and  convin- 
cing. 1  Best,  Ev.  307.  Mr.  Taylor  assigns  to 
this  class  of  evidence  the  highest  rank.  1 
Tayl.  Bv.  S  064.  Mr.  Abbott  says:  "The  in- 
jured member  may  be  exhibited  to  the 
Jury."  Abb.  Tr.  Ev.  399.  Mr.  Thompscm.  In 
an  article  entitied  "Trial  by  Inspection,"  col- 
lects many  cases  holding  that  such  exhibi- 
tions are  proper.  25  Cent  Law  J.  3.  Henry 
Wade  Rogers,  In  an  article  entitied  "Profert 
of  the  Person,"  discusses  the  subject,  and  ool- 
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lects  many  authorities  to  Hie  same  effect 
15  Cent.  Law  J.  2.  See.  also,  Railroad  Co. 
T.  Flnlayson.  16  Neb.  578,  20  N.  W.  Rep.  860; 
Schroeder  v.  Railroad  Co.,  47  Iowa,  375; 
Barker  t.  Town  of  Perry,  67  Iowa,  146,  25 
N.  W.  Rep.  100;  State  t.  Wieners,  66  Mo. 
29:  Railroad  Co.  t.  Wood,  113  Ind.  548,  14 
N.  B.  Rep.  072,  and  16  N.  E.  Rep.  197; 
Thurman  t.  Bertram,  20  Alb.  Law  J.  151. 
In  CarstenB  r.  Ebmselman,  81  Mich.  426,  28 
N.  W.  Rep.  159,  a  physician  sued  for  services 
In  treating  a  fractured  limb,  and  the  defense 
was  Improper  treatment  Error  was  assigned 
becaose  the  comi:  refused  to  allow  the  de- 
fendant to  exhibit  her  injured  limb  to  the 
Jury.  The  court  say:  "The  injury  occurred 
several  years  before,  and  there  was  testi- 
mony concerning  the  correctness  of  the 
treatment  which  necessarily  Involved  med- 
ical qaestlons,  which  no  Jury  could  be  sup- 
posed to  fully  compreh^d.  It  Is  not  compe- 
tent to  allow  Juries  to  determine  for  them- 
selves whether  a  physician's  courae  has  been 
proper  or  Improper  in  the  treatment  of  a 
fractured  limb,  and  the  court  very  property 
refused  to  permit  them  to  inspect  It  for  that 
purpose.  No  Inspection  after  an  Injury  Is 
Aealed,  apart  from  some  knowledge  of  the 
character  of  the  Injury  and  the  method  of 
treatment  could  enable  even  a  meoicai  ex- 
pert to  dedde  upon  the  merits  or  demerits 
of  the  attraidlng  surgeon.  A  jury's  guesdng 
from  such  an  inspection  would  be  of  no  value 
whatever,  and  any  needless  exposure  would 
have  been,  as  the  court  below  held,  improper, 
U  not  indecent"  In  the  present  case  the  fact 
to  be  demonstrated  by  the  exhibition  was 
whether  or  not  the  limb  was  withered  or  re- 
duced or  shriveled,  and  this  fiict  did  not  de- 
pend upon  opinion  evidence,  nor  did  It  re- 
goire  adentiflc  knowledge  to  pass  upon  that 
question. 

A  witness  who  had  been  called  by  plaintiff 
on  a  former  trial,  and  who  had  testified  ss 
to  the  location  and  height  of  the  log,  was 
called  by  the  defendant  on  the  last  trial,  and 
testified  upon  the  same  subject  His  testi- 
mony upon  the  last  trial  varied  materially 
upon  these  subjects  from  that  given  upon  the 
former  trial.  On  cross-examination  his  at- 
tention to  the  variance  was  called,  and  he 
was  asked  why  he  bad  changed  his  trati- 
mony.  He  was  then  asked  If,  In  a  con- 
versation with  one  Brigham  at  a  given  time 
and  place,  he  had  not  stated  that  he  had 
made  Up  his  mind  that  plaintiff  had  got  to  be 
beaten  on  this  trial,  and  denied  that  he  had 
so  stated.  He  was  th«i  asked  If  Brigham 
did  not  ask  him  In  that  conversation  why  he 
was  going  to  change  his  testimony,  and  If 
he  did  not  give  as  a  reason  for  the  change 
that  other  persons  had  been  injured  upon 
other  highways  In  the  township,  and.  If 
plaintiff  recovered,  the  others  would  sue,  and 
that  plaintiff  had  got  to  be  beaten.  He 
denied  having  so  said.  Brigham  was  then 
called,  and  was  allowed  to  give  the  whole  con- 
rersatlon.  The  testimony  was  competent  so 


far  as  It  tended  to  show  the  bias  of  the  vrit- 
ness,  and  for  the  purpose  of  discrediting 
him.  Electric  Ught  Co.  v.  Grant  00  Mich. 
409,  61  N.  W.  Rep.  539.  It  was  proper  to 
go  Into  whal  was  sold  by  the  Impeaching 
witness  In  that  conversation  so  far  as  any 
part  of  It  was  necessary  to  a  fall  understand- 
ing of  what  was  said  by  the  witness  whom  It 
was  sought  to  Impeach.  For  this  purpose  It 
was  proper  to  give  questions  asked,  as  well 
as  answers  ^ven,  where  the  latter  can  only 
be  fully  understood  in  the  light  of  the 
former.  Trlschet  v.  Insurance  Co.,  14  Gray, 
456.  In  response  to  a  direction  by  the  court 
to  "state  the  conversation,"  the  witness  testi- 
fied to  certain  statements  made  to  him,  and 
concluded  by  reciting  certain  statements 
made  by  himself,  to  whldi  no  reply  was 
made.  The  concluding  part  of  the  statement 
of  the  witness  should  probably  have  been 
stricken  out,  but  no  obJectl<Hi  to  that  end  was 
made,  and  no  objection  was  IntorpoMd  to 
that  part  of  the  snswer. 

There  are  a  number  of  other  assignments 
of  error,  but  they  are  so  clearly  disposed  of 
by  the  former  decisions  of  this  court  that  It 
Is  unnecessary  to  refer  to  them.  With  the 
exception  of  the  Instance  referred  to, — and 
that  was  an  error  of  which  defendant  can- 
not complain,— tlu)  charge  was  full,  clear,  and 
explicit,  and  without  error.  The  Judgment  Is 
therefore  affirmed.  The  other  Justices  coo- 
curred. 


LANSmO  V.  HATNES  «t  aL 
(Supreme  Court  of  Michigan.  Mazoh  10, 1888.) 

Revocation  or  Wii.i. —  What  (Joxstitutbs — Ju- 

KISDRTIOX  OP  fWlRATB  COCIIT. 

1.  Where  persons  execute  motnal  wills, 
and  the  will  of  one  Is  premeuted  for  probate 
by  the  other,  the  question  as  to  whether  anch 
wills  formed  a  contract  and  whether  pro- 
ponent, by  revoklns  her  wUl,  was  estopped  from 
claiming  ander  the  will  sought  to  be  pro- 
bated, IB  without  the  jurisdiction  of  the  pro- 
bate court. 

2.  TTndv  How.  St.  I  S7^,  provldhig  that 
no  will  shall  be  revoked  unless  by  tearing, 
burning,  canceling,  or  obliterating  the  same 
by  the  testator,  or  by  some  one  in  his  pres- 
ence,  by  his  direction,  or  l>y  some  other  wUl  or 
codicil,  excepting  that  notbinK  shall  prevent 
the  revocation  implied  by  law  from  substHiuent 
changes  in  the  condition  or  circumstances  of 
the  testator,  the  execution  of  a  deed  by  a  per- 
son conveying  to  big  wife  half  his  property, 
and  a  release  by  her  of  her  interest  in  tne  re- 
maining half,  does  not  operate  as  an  rapress 
revocation  of  mutual  wiils  executed  by  th«n, 
whereby  each  devises  to  the  other  all  his  or 
her  nroperty,  where  no  mention  is  made  In  sach 
deeds  of  such  wills. 

3.  Bat  where,  10  years  after  the  execution 
of  such  wills,  the  wife  obtains  a  divorce,  and 
the  husband  conveys  to  her  a  large  share  of 
his  property,  and  tney,  by  mutual  agreement, 
terminate  all  their  property,  as  well  as  mar- 
ital relations,  a  revocation  of  the  wills  must  be 
implied. 

Error  to  drcult  court,  In^am  county;  Rol- 
Un  H.  Person,  Judge. 

Alecla  J.  Lantdng  presenttH)  the  will  of 
Garret  Y.  Lansing  for  probate,  and,  the  will 
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beiiitr  duly  admitted  to  probate,  Geraldtaie 
Haynus  and  others,  contestants  of  the  will, 
iHring  error.  Kevented. 

The  other  fiicts  fully  appear  In  the  follow- 
ing statem^t      OR  ANT,  J.: 

The  proponent  and  Garret  T.  riming  wen 
married  In  December,  18G4.  They  lived  to- 
gether as  husband  and  wife  until  when 
she  filed  a  bill  of  dlToroe  against  him,  and 
an  absolute  decree  of  divorce  was  rendraed 
hi  her  fiiTor  June  6,  1889.  He  died  In  Sep- 
tember, 1891.  They  had  no  fduulren.  De- 
cember 10;  1881,  th^  executed  mutual  wills, 
which  were  Identical  In  language;  he  dcTls- 
Ing  all  his  property  to  her,  end  she  devtelng 
all  her  property  to  him.  By  agreement  be- 
tween them,  she  took  poss^on  of  both 
wills,  and  preserved  them  until  the  decree 
of  dlTovce  was  nmdered,  after  which  she 
destroyed  her  own,  and  depodted  hla  will 
with  her  brother.  This  action  on  her  iMirt 
was  not  known  to  Mr.  Lansing.  Hay  2, 1889, 
pending  the  divorce  suit,  she  -and  her  hus- 
band made  a  dlvlalon  ttf  his  pnq>erty;  he 
courting  to  her  by  wnrranty  deed  certain 
real  estate,  and  she  releasing  by  quitclaim 
deed  all  Interest  in  the  balance  of  his  real 
estate.  On  the  same  day  an  agreement  was 
executed  by  them.  In  duplicate,  by  which  he 
conveyed  to  her  certain  personal  property, 
and  she  agreed  to  release  him  from  all  de- 
mands of  ereiT  Und  or  nature,  and  agreed 
to  pay  her  own  costs  and  exp^ues  of  the 
divorce  suit  It  was  stated  in  Uils  agreement 
that  it  and  the  deeds  executed  by  them  were 
Intended  as  a  proper^  setHemmt  between 
them.  As  Is  usnal  In  such  cases,  the  feeUng 
between  them,  at  least  upon  her  part,  be* 
came  Mttor.  She  did  not  speak  to  him  for 
three  months  before  the  decree,  nor  after* 
wards.  Hla  place  of  business  was  three 
Uocks  from  her  bom^  snd  she  avoided  pass- 
ing 1^  It  After  Us  death  she  presented  his 
will  for  probate.  The  probate  court  pro- 
bated the  will,  and,  on  appeal  to  the  drcolt 
court,  this  action  was  sustained. 

M.  D.  Ghatterton  and  Q.  A.  Smith,  tor 
apptilants.  Jsj  P.  Lee,  for  app^ee. 

OBANT,  J.,  (after  stattaig  the  facts.)  The 
tiiree  propositions  of  the  contestants  are  as 
fi^ws:  (1)  That  these  mutual  wills  formed 
a  contract,  and  that  the  proponent,  having 
revoked  her  own  will,  la  1ha%by  estopi>ed 
from  claiming  under  this  will;  ^)  that  the 
deeds  and  agreement  constltate  an  express 
revocation  <a  the  will;  (3)  that  the  will  of 
the  deceased  Is  revoked  by  implication  of 
law  on  acoount  of  tiie  dianged  relations  of 
tiie  parties. 

1.  If  these  wills  c(mstitiited  a  WrirHng  con- 
tract between  the  parties,  that  question  can- 
not be  litigated  In  a  contest  over  the  probate 
of  ^ther  wllL  The  probate  court  has  no 
JnriadlcUon  to  determine  sndi  queettona 
The  two  questions  for  that  court  to  de- 
termine were:  (1)  Was  the  document  pre- 


sented at  ate  time  of  Its  ezeenllon  the  lart 
will  and  testament  of  the  deceased?  and  (2) 
had  it  been  revoked} 

2.  The  statute  pnMdes  that  *^  will,  or 
any  part  thereof  shall  be  revoked  unless  by 
bnnilng,  tearing  canceling,  or  cAdtteratlng 
the  some,  with  tbo  tntentfon  of  revoking  It, 
by  the  testator,  or  by  some  person  In  bis 
presence,  and  by  his  direction;  or  by  some 
other  wUl  or  codicil,  in  writing,  exiecuted  as 
prescribed  Is  this  chapter;  or  by  some  oUior 
writing,  signed,  attested,  and  substxlbed  in 
the  maimer  prescribed  In  this  diapter  for 
the  execution  at  a  will;  exo^itlng  only  that 
nothing  contained  in  tiols  secthm  shall  pre- 
vent the  revocation  Imsdled  by  law  from 
subsequent  changes  in  the  oondttlons  or  dr- 
eam stances  of  the  testator."  How.  St  | 
5798.  No  refwence  ^^latever  Is  made  In  the 
deeds  and  the  agreement  to  tiiese  wllla 
They  have  an  Important  bearing  upon  the 
question  of  an  impUad  revocation,  but  we 
do  not  think  that  they  oonstttoto  the  exfwess 
revocation  ccmtemplatad  by  the  statute. 

&  The  dtibnilt  qaestlon  Is  whether  the  wtn 
was  revoked  by  implication.  "Implied  revo- 
cations are  founded  upon  the  reasonable  pre- 
sumption of  an  alteration  of  ttw*  testator^ 
mind,  arising  from  ctrndltimiB  since  the  mak- 
ing of  the  wUl,  producing  a  change  In  Us  pre- 
vious oMigattons  and  duties.  •  •  •  Thers 
Is  not,  p^iaps,  any  code  of  dvUlied  }mis- 
prudence  in  which  this  doctrine  of  ImpUed 
revocation  does  not  exist  and  apply  when 
the  occurrence  of  new  social  relations  and 
mosBl  daties  raise  a  necessary  presomptlan 
of  a  change  of  lnte&tl<m  In  tiie  testator." 
4  Kent,  Comm.  S21.  See,'  also,  Smith,  Prob. 
Law,  50;  2  OreenL  Bv.  |  684;  Woemer, 
Adm'n,  88. 

It  Is  contended  1^  the  ptofoaeat  that  ^ 
only  changed  relations  from  which  revoca- 
tion can  be  Implied  are  the  marriage  of  a 
feme  sole,  and  the  marriage  of  a  man,  and 
hbih  of  Issue;  and  these  appear  to  have 
been  at  the  commcm  law  the  two  principal 
reasons  for  snoh  ImpUoation.  Bat  thin  rule 
was  not  without  exceptions.  Will  of  Ward, 
70  Wis.  251,*  and  authorities  there  cited.  The 
revocation  must  rest  nptm  prt.sumptlon,  not 
upon  intention.  Verbal  dedaratlons  of  the 
testator  as  to  his  Intentions  or  understanding 
aro  hioompetent  Hoitt  r.  Hdtt,  63  N.  H. 
475,  3  AtL  Rep.  604.  Hie  married  woman's 
act  is  held  to  liave  abrogated  this  rule  of  the 
common  law  as  to  married  women  by  giving 
to  her  the  absolute  control  and  disposal  of 
her  separate  property.  Will  of  Ward,  supra. 
So  this  court  has  held  that  the  constitutional 
provision  glvtQg  her  the  right  to  devise  her 
separate  property  acquired  tieforo  marriafce, 
or  which  she  may  afterwards  acquire  by  gift, 
gmnt.  Inheritance,  or  devise,  has  abrogated 
this  rule.  Noyes  v.  Southworth,  65  Mich.  173. 
20  N.  W.  Bep.  891.  So  the  birth  of  an  Ule 
gltimate  child,  recognised  and  acknowledged 


>&»  N.  W.  Bep.  131. 
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by  Hie  father,  was  held  to  revoke  a  wUI  made 
before  the  bUlh  of  the  child.  MUbum  MD- 
bum,  00  Iowa,  411.  14  N.  W.  Bep.  204.  It  Is 
held  fn  Ohio  that  a  dlvoioe  obtained  1^  the 
husband  does  not  operate  as  a  revocatloa  of 
a  trill  made  by  the  husband  on  the  day  of  his 
marriage,  bat  before  and  In  contemidatlon  of 
marriage.  The  testator  in  tiiat  case  derlsed 
to  Us  n'Ue  f 1,000.  and  the  remainder  of  bis 
property  to  his  children  by  a  former  mar- 
rlnKc.  It  was  there  said  that  the  legacr 
did  not  depoid  npoQ  the  mattlage,  and  could 
not,  therefore,  be  hwt  bj  the  dlTcnxie,  and 
that  the  wife  oonld  lose  no  more  by  the  dt 
iroroe  than  she  gained  by  the  marriage. 
Charlton  t.  timer.  27  Ohio  St  20&  So  far 
as  we  have  bem  aUe  to  InTCStlgate,  this  Is 
the  onlf  adjndleatad  case  birolThie  the  ef- 
fect of  a  dlToroe  upon  the  ^edse  point  at 
btae.  That  ease  differed  from  this,  bow- 
era.  In  the  tact  that  tiiere  bad  bem  no 
settlemei^  upon  the  granting  of  the  dlvwoe. 
of  the  property  rights  of  the  partlea.  It  Is 
also  noteworthy  that  In  that  oaae  mnoh 
■tress  was  laid  npon  the  fliot  that  the  rda- 
tlMis  of  the  parties,  at  the  time  of  the  exi> 
ecofloa  of  the  will,  sDd  at  the  testator's 
death,  were  the  same.  In  Tyler  v.  Tyler, 
19  HL  151,  tt  Is  heAA  ttaat  marriage,  imder  a 
Btatots  making  the  wife  heir  to  the  husband, 
and  the  hnsbond  heir  to  the  wife,  revoked 
the  hnsband's  will  made  prior  to  the  mar- 
riage, and  disposing  of  his  entire  estate, 
without  any  provslon  for  bee;  and  this,  tab, 
thoi^  the  xaerriagB  was  wlthont  tana  By 
the  decree  of  dlrorce  In  this  case,  the  parties 
became  as  atrangem  to  each  other,  and 
Dtithsr  owed  to  the  other  any  obligation  or 
dnlx  thereafter.  There  was,  therefore,  a 
compete  dhange  In  these  relathms,  within 
the  language  abora  quoted  from  Chanoellor 
Kent.  It  Is  no^  In  my  judgment^  the  natural 
preoamptlcm  that,  after  the  testator  had  set- 
tled wltb  bar,  had  conveyed  to  her  a  good 
share  of  his  property,  ai^  th^.  1^  agree- 
mcnt,  had  tsnnlnatod  all  flielr  pn^^ertr.  as 
well  as  their  marital,  relations,  the  wUl  ex- 
ecuted nearly  10  years  before  should  remain 
In  foEce.  and  operate  upon  his  death  as  • 
convi^anoe  of  the  remainder  of  his  property 
to  her,  to  the  ofdnslon  of  his  heirs.  If  ttils 
we«e  BO,  then  It  would  foOow  that.  If  he  had 
eblUran  living,  or  a  dep«Bdent  mother  or 
other  dependent  relatives,  or  a  second  wile 
without  Issoe,  his  duties  and  obUgatioDB  to- 
wards them  must  be  set  sslde,  in  favor  of  a 
most  harA  and  unjost  rule.  The  like  resnlt 
would  follow  where  the  husband  had  ob- 
tained a  dlTOroe  from  his  wife  on  the  ground 
of  her  adultery,  and  she  had  become  a  com- 
n^on  prostitute;  ot  where  the  wife  had  ob- 
tained a  dlroroB  for  a  Uke  reason,  or  because 
her  boAand  had  committed  a  fdonr.  for 
which  he  was  fiooaroetated  In  prison.  To 
hold  the  wiU  unrevoked  under  these  eircum- 
stances  would  be  repugnant  to  that  common 
sense  and  reason  upon  which  law  is  based. 
I  do  not  think  the  common  law  Is  so  un- 


bending as  to  lead  to  'Oils  result  "The  rea- 
son of  the  law  is  the  essence  and  soul  of 
the  law."  IMvoroes  In  ff"g'a"'^  were  Infre- 
quent and  this  m^  well  aoooimt  for  the 
fact  that  this  question  hss  not  arisen  there 
for  adjudication  In  the  courts.  The  natural 
presumption  arising  from  these  changed  re- 
latlonB  Is  the  reasonable  <me,  imd  tne  cme 
which  In  law  ImpUes  a  revocation.  The 
question  la  not  to  be  controlled  by  a  possi- 
ble presumption,  but  by  the  reasonaUe  pre- 
sumption. The  posstbUlty,  therefore,  that 
the  decMsed  might  have  dedred  tlut  the 
remainder  of  his  prop^ty  should  go  to  bis 
divorced  wife,  cannot  be  considered  in  de- 
termtailng  tbe  queatlou  of  an  implied  revo- 
cation In  this  case.  Such  disposition  of  bis 
property  would  be  unusual,  and  contrary  to 
common  experience.  It  follows  tiiat  the 
judfnnent  must  be  reversed,  and  Judgmoit 
entered  in  this  court  for  the  contestants. 
Hie  other  Justloes  concurred. 


HOOBD  T.  eMEEBL 
(Snprems  Qourt  oi  HlpWgsn.  March  10^  186B.) 

VOSBCLODURE  or  MoBTOAOS  —  RiOBTS  OF  WlPa— 
A.9SIOXMBKT  or  HOHTOAOB— EISTOPPBI.. 

1.  A  wife  having  a  dower  and  homestead 

Intereat  Id  land  mortgaffed  by  her  husband, 
and  Bold  nnder  a  statutory  foreclosure,  and 
bid  In  by  the  mortgagee,  is  entitled  to  an  a»- 
afimment  of  the  mortgage  on  p&ying  the  amount 
bio,  with  intereat;  the  fact  that  the  premises 
had  gone  to  sal^  and  a  sherlfFs  deed  had  been 
exccated  to  the  mortgai^,  not  afFectiug  her 
li^ta  to  an  assignment  of  the  DBortgagew 

2.  Where  the  failure  of  such  peraon  to 
tender  the  mortgagee  the  amount  due  Mm  la 
mused  by  his  own  fraudulent  conduct  in  hin- 
dering her  from  raising  the  money  neoesssiy, 
he  Is  estopped  from  setthig  op  that  fset  as  a 
defense  to  an  action  by  hur  to  oompel  an  as- 
signm^it  of  such  mortsage. 

Appeal  from  circuit  court,  'K.eot  county.  In 

chancery;  Allen  C.  Adslt  Judge. 

Action  by  Hattle  M.  Mowe  against  Wilbur 
W.  Smith  to  compel  an  assignment  of  a  mortr 
gage  held  by  defendant  on  land  In  which  omn- 
plalnaat  had  a  dower  and  homestead  interest 
From  a  Judgment  for  complainant  datendant 
appeals.  Modified. 

Sweet  ft  Foiridnat  for  appdlant  May- 
nard  ft  Ohaa^  (D.  A.  Maber,  ot  counsel,)  tor 
applies. 

LONG,  J.  OeoiKS  L  Moore,  In  Us  ttfetlmeb 
was  the  owner  of  the  pranlses  covered  by 
the  mortgage  in  controversy  In  this  proceed- 
ing. He  caused  a  dwelUng  boose  and  bam 
to  be  built  upon  the  premises  in  18S1.  und«r 
ccmtract  for  $1,600  wltb  his  aon-tai-law.  the 
defendnnt  On  the  completion  of  the  bnlld- 
tngs,  there  raualned  due  to  the  defmdant 
aa  the  contract,  as  is  claimed  by  him,  the  sum 
of  $46(^  and  for  whldi  Mr.  Moore  gave  him 
a  mortgage  im  tte  premises,  July  8,  1888, 
the  same  being  recorded  December  8,  188S. 
Janimry  14,  188B,  George  I.  Moore  and  Ibe 
eomplalnont  were  married.  Complainant  sl- 
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leces  by  ber  bOl  tbaX,  prevloiu  to  her  map- 
riage  with  Moore,  she  was  Informed  by  him 
that  theK  proadaea,*  which  are  the  homestead 
of  the  partlea,  were  wUiierimhered,  and  that 
Bhe  should  bare  a  home  there  as  along  as 
she  lived.  Mome  separated  &6m  the  com^ 
plnhumt  In  Jnne,  1800,  and  UhA  op  bis  abode 
with  bis  Bcm-liHaw,  Smith,  and  oontlnned  to 
live  witb  him  until  he  0£oore)  died.  Novem- 
ber 8,  1891.  Ansnst  1.  1891.  Smith  oom- 
menoed  a  statutory  foreclosare  of  the  mort- 
gage  on  this  bomestead,  where  complainant 
still  oontlniMd  to  live  after  Bf  o<nre  left  her. 
It  Is  alleged  by  the  bill  that  Smith  and  com- 
plainant's husband  eatexeA  into  a  conapbracy 
to  deftaud  her  of  her  rl^ts  ta  the  pratdses, 
and  to  this  end  the  notice  of  f  cwedosnve  was 
published  In  an  obscure  village  paper,  having 
only  a  local  drcnlatlon,  thou^  the  fwemlsea 
are  situated  In  Uie  dty  Grand  Bajrfds,  tn 
order  that  the  OMuplalnant  should  have  no 
knowledge  of  it  unta  tile  statutory  period  of 
redonptlcm  should  expire.  The  complainant, 
having  learned  of  the  sale  under  this  notice, 
claims  to  have  made  application  to  defendant 
for  an  assignment  of  bis  Interest  in  the  bome- 
stead therein  acquired,  upon  payment  to  him 
of  the  amomit  for  which  he  bid  off  the  same, 
with  Interest  from  date  ctf  sale,  but  that  the 
defendant  and  ber  husband  denied  that  she 
bad  any  rights  In  the  premises  which  entitled 
her  to  an  assignment,  and  claimed  that  all 
the  il^t  she  had  was  to  redeem  from  the 
sale^  She  alleges  that  she  had  no  means  to 
redeem  from  the  sale  except  as  she  could 
borrow  the  same  on  the  prenlses,  and  that, 
without  an  assignment  from  defendant, 
she  was  vrtioUy  unable  to  do  this,  thou^  the 
premises  are  claimed  to  be  (tf  the  value  ot 
at  least  $3,000.  As  tmdlng  to  «bow  the  oon^ 
splracy  between  the  defendant  and  her  hus- 
band, the  complainant,  on  the  bearing  below, 
testified  to  certain  other  transactions  between 
her  husband  and  defendant,  intended  to  de- 
prive her  of  all  means  of  raising  the  money 
to  pay  oa  tills  mortgage.  It  appears  that  In 
1880  a  Mr.  Fitch  obtained  a  decree  of  fore- 
elosure  and  sale  against  certain  premises  In 
Qrand  Ba^ds.  In  April,  1881,  the  complain- 
ant <>btalned  titie  to  tiieee  premises.  Under 
an  arrangement  with  her  husband,  he  took 
an  assignment  of  the  Fltoh  decree  to  bimsrif, 
with  the  agreement  that  it  could  remain  in 
that  condition  until  she  conld  diqKwe  ot  the 
property,  when  she  could  pay  him  back  the 
numey  be  had  paid  Flteb.  After  Mr.  Moore 
left  tiie  wnnplainant,  and  in  September,  1800, 
while  be  was  living  with  defoidant,  Moore 
assigned  t^i*  decree  to  blm,  and  be  advertised 
this  property  for  sale  under  the  decree  In  the 
same  country  paper  where  the  other  notice 
was  publiahed,  and  on  Dea  29,  1890,  bid  In 
the  property  undur  the  aale  at  |500^  taking 
the  commissioner's  deed  therefor.  It  la 
rfwiwipi^  that  the  defendant  gave  Moore  his 
note  for  9100  fw  the  Fitch  decree,  and  tiiat 
Moore  afterwards  gave  the  note  back  to  blm. 
Complainant  paid  the  taxes  cm  tbls  property 


11  daya  after  the  sale,  and  before  she  knew 
of  the  defendant's  pnrahaae.  Defendant  at 
onoe  sou^t  to  get  possesalmi  of  tiiese  v^resa- 
iaea  by  putting  other  toumta  In.  The  defend- 
ant, also,  to  further  embarrass  the  oom* 
plainant,  took  from  ber  a  horse  and  othw 
personal  property  on  a  writ  <rf  replevin.  On 
the  trial  the  oomplainant  prevailed,  and  de- 
fendant returned  the  proper^,  with  damagea 
for  detention.  Tbe  teatlmoDy  ot  oompl^nant 
and  her  witnesses  fully  substantiates  the 
olaima  made  by  the  MIL  It  appean  that, 
after  the  sale  ol  the  pn^^wty,  tiie  compbtfn- 
ant  employed  counsel,  wbo  made  an  dfort 
to  obtain  from  defendant  and  fals  oonnsd 
an  assignment  of  the  mortgage,  but  this  vns 
refused,  his  counsel  oontendlng,  as  the  defend- 
ant and  Mr.  Moore  bad  before  contended, 
that  complainant  had  no  riiJtt  to  an  aarign- 
ment  of  the  mortgage,  and  that  her  odly 
remedy  was  by  redeeming  from  the  sale. 
Counsel  tor  defendant  in  this  court  does  not 
deny  tiie  effi»t  made  by  the  eomplalnaiit  to 
release  her  property  from  this  mortgage  In- 
cumbrance.  He  asserts  (1)  that  the  mortr 
gage  la  vaUd;  ®  that  tiw  foceckMure  pro- 
ceedings were  regular  and  vaUd;  (8)  that, 
before  this  bOl  was  filed,  oomplalnsnt  made 
no  tmider  and  waa  not  in  a  potftion  to  make 
a  tender,  and  have  an  assignment  ct  defend- 
ant's interest  The  testimony  waa  tafcoi 
in  opoi  conrt;  and  tiie  court  b^w  made  s 
decree  that  the  defendant  assign  and  convey 
to  oom^alnant  by  deed  of  oonv^anoe,  see- 
cuted  In  due  f  wm  of  law,  aU  Ua  intersBt  In 
the  premlaea,  upm  paymut  to  htm  oC  tbe 
amount  of  his  bid  at  the  sale,  with  Interest 
It  must  be  aaamned  from  the  facts  dunm 
that  the  mortgage  is  valid  and  the  sale  regu- 
lar In  all  respects  to  oonvey  aU  the  mortga- 
gor's interest  In  the  premises  to  tbe  defend- 
ant We  think  the  defendant,  however,  has 
not  acted  in  good  faith  towards  tbe  com- 
plainant He  has  by  evor  ^wt  tn  bis 
power,  aided  by  tiie  huaband,  wfaom  be 
seemed  to  control,  attempted  to  prevent  ber 
from  raising  the  money  to  acquire  his  Inter- 
est, or  even  to  redeem  from  the  foredoann 
sale.  lb  tiieae  efforta  be  baa  soooeeded.  She 
baa  been  unable  to  use  tbe  pnqpraty  to  raise 
the  money,  and  other  property  which  she  had 
has  been  sw^t  away  from  her  by  bis  efforta 
Even  the  personal  property  she  bad  she  was 
cmly  permitted  to  retain  by  a  lawaoit  vrtikdi 
be  forced  upon  bar.  Ete  denied  bee  rii^t  to 
have  an  assignment  of  the  mortgage  on  bla 
bid  at  the  foredoaun  aale.  It  baa  been  ex- 
pressly held  by  thla  coort  tiiat  a  aeotmd  mort- 
gagee has  a  right  to  redeou  tnm  a  prior 
mortgage,  and  to  have  tbe  benefit  of  an  as- 
algnment  Lamb  v.  JeCtrey,  41  Mich.  720;  8 
N.  W.  Rep.  201;  Sager  v.  Tupp»,  3S  Mich. 
184,  The  homestead  and  dower  right  of  the 
wife  cannot  be  treated  with  leas  oonsidersr 
tton.  The  complainant,  th^efore,  not  only 
had  tbe  right- to  redeem,  but  to  liav^  npm 
payment  to  him,  all  the  benefits  of  an  aaalg» 
ment  of  the  mortgage. 
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It  is  daimed.  taowerer,  tbat  tben  was  no 
mor^ase  CTlattng  upon  tbe  pranlses  miilch 
was  tbe  siA^ect  am  as^snment,  for  the 
reason  tiiat  the  pronises  had  gone  to  a  sale, 
and  a  sheriff's  deed  bsd  been  executed 
.  thereon.  While  it  Is  tnie  that  a  sale  im  stat- 
utory fOTedosnre  satisfies  the  debt  secured 
tj  tbe  forecloaed  mortgace  to  the  extent  of 
the  proceeds  of  the  sale,  and  thus  far  releases 
tbe  personal  obUgatlaa,  yet  any  party  re- 
deeiulng  gets  such  an  interest  in  the  land  as 
Is  neoeasaxy  to  protect  blm.  Powers  t.  Lum- 
ber Oo^  43  Mich.  471,  6  N.  W.  Bep.  656.  If 
this  were  a  subseauent  Incumbrancer,  Ibe 
redemption  would  create  no  merger  of  liens, 
but  those  who  should  stand  later  in  the 
order  of  title  or  security  would  be  compelled 
to  pay  the  redemption  money  which  bad  been 
adTanoed  toe  tbe  benefit  of  the  title,  as  well 
as  the  mortgage  which  made  the  advance 
necessary.  ^Hie  taet  tbat  the  prmilses  had 
etme  to  sale  did  not  effect  the  ocanj^alnant's 
ri^ts  to  an  assignment  of  Ibe  mortgage  flrom 
the  defendant  Here  the  only  parties  inters 
ested  were  the  defendant,  claiming  under  the 
mortgage,  and  the  complainant,  who  claims 
and  is  entitled  to  a  homestead  and  dower 
Interest  in  the  land.  She  sought  to  acquire 
all  tbe  interest  which  the  defendant  bad; 
not  only  to  redeem,  but  to  bare  bis  claim 
assigned  to  her  for  her  protection.  This  ^e 
was  entitled  to  have  to  the  extent  of  an  as- 
slgnment  of  tbe  mortgage,  and  thus  to  be 
subrogated  to  all  of  defendant's  ri^ts  and 
interests  In  the  premises  under  the  mortgage, 
with  a  lien  thereunder  to  tbe  extent  of  the 
mortgage  interest  Tliat  she  could  not  or 
did  not  make  a  tender  is  evidently  due  to  the 
conduct  of  the  defmdant  He  sought  In 
every  way  to  prevent  and  hinder  her  In  her 
efforts  to  raise  the  m<ney,  and  cannot  now  be 
heard  in  a  court  of  equity  to  say  that  she 
had  no  standing  to  file  this  MIL  The  decree 
of  tbe  court  below  was  properly  entered,  re- 
qoirtng  the  defendant  to  convey  his  mortgage 
Interest  in  tbe  premises  upon  the  payment 
of  the  amount  of  bis  claim.  The  effect  of 
this  omveyance  would  be  to  transfer  an 
equitable  Interest  in  tbe  mortgaged  premises 
to  the  complainant  equal  to  tbe  amount  of 
the  mortgage  and  Interest  thus  paid.  The  de- 
cree of  the  court  below  must  be  modified  to 
this  extent  and,  as  thus  modified,  will  be 
entered  in  this  court,  with  costs  to  com- 
plainant l^e  otber  Justices  concurred. 


KULWIOKI  et  sL  T.  MUNBO. 
(Supreme  Court  of  Uldiigan.  Mardi  iO,  ISDS.) 
NsouoEKCB— Excavations  in  Btrebt— Liabilitt 

OF  COKTKACTOR. 

1.  A  person  wtio  coutracta  to  grade  a  street 
asreeing  to  ^ace  barriers  aroood  all  excuva- 
tions,  and  to  iudemnify  the  atj  for  any  dam- 
ages from  ne^ligeoce  on  his  paxt  in  doing  the 
worlc,  is  not  habic  ror  injur;  to  a  hack  caused 
by  a  defective  Ailing  of  an  excavation  In  a 
street  where  he  placed  iHuriers  around  such 


excavation,  and  the  barrier  was  removed  and 
the  filling  done  hy  the  contractor's  men,  under 
the  direction  and  (.-ommand  of  the  board  of  pul»- 
lic  improvpmentH  of  the  city. 

2.  Under  Laws  Act  No.  802,  t  13, 

providing  that  the  board  of  public  Improve- 
ments of  a  city  mav  authorise  one  of  their 
members  to  Inmect  the  grading  and  paving  el 
streets,  the  aathority  of  a  dn^e  member  of  the 
board  to  direct  the  manner  in  which  work  un- 
der its  supervision  shall  be  pcrfiirmed  most  be 
implied. 

15  iror  to  circuit  court,  Wayne  county ; 
George  S.  Hosmer,  Judge. 

Action  by  John  Kulwickl  and  Uartln  Kul- 
wicki  against  Colin  Munro  to  recover  for 
injuries  to  a  hack  belonging  to  plaintiffs 
through  defendant's  alleged  negligence. 
Judgment  for  defendant  Plaintlfb  bring  er- 
ror. Affirmed. 

William  Lo<dc  and  H.  F.  Chlpman.  for  ^ 
peUants.  William  X  Gray,  for  qtpellea 

MONTQOUBRZ,  J.  Defendant  contxacted 
with  the  dty  of  Detndt  to  grade  and  pave 
Obene  street  in  said  dty,  asA  by  Uto  C90ii> 
tract  st^nI(U«d  as  follows:  "To  erect  snd 
mnfnfiiln  a  good  and  soffldent  f oioe.  railing, 
or  flarrier  around  any  and  all  excavations 
necessary  for  said  woik,  in  such  a  manner 
as  to  prevent  acddoits;  to  place  upon  sndi 
railing,  fence,  or  barrier,  at  twilight  on  eadi 
day,  suitable  and  suffldeot  ecdored  lights; 
and,  further,  to  pay  to,  bidemnl^,  and  save 
the  city  harmless  against  all  loss  and  damage 
which  may  be  occasioned  or  arise  by  reason 
of  any  negligence  or  carelessness  on  his  part 
in  doing  such  worit;  to  do  all  work  In  a  tbor^ 
ough  and  workmanlike  manner,  and  conform 
in  every  parthmlar  to  the  plans,  q>edflca- 
tions.  and  directions  of  tbe  board  of  pnbBc 
works;  and.  In  a  manner,  to  Interrupt  as 
little  as  practlcaUe  tbe  free  use  of  the  street 
by  tbe  public."  FlslntUb  were  owners  of  a 
back,  and  while  plaintiff  Martin  Kulwldd 
was  driving  at  the  Intersection  of  Hale  and 
Chene  streets,  at  a  point  where  an  excava- 
tion had  been  made  and  filled  In  with  a  tem- 
porary Baud  filling,  the  wheels  of  the  car* 
riage  sank  into  the  sand,  and,  coming  in  con- 
tact with  the  street-railway  track,  the  hack 
was  damaged,  and  this  suit  Is  broogtat  to  re- 
cover these  damages. 

The  declaration  counts  on  a  wrong  to 
plaintiff— First,  in  falling  to  provide  suitable 
and  strong  appliances  for  the  crossing;  and, 
second,  a  suitable  crossing  at  Hale  street. 
It  appeared  by  tbe  testimony  that  defendant 
Itad  erected  a  barrier  at  tills  crossing,  and 
that  Mr.  Langiey,  a  meml)er  of  the  board  of 
public  works,  caused  the  sand  filling  to  be  put 
Ln  place  by  men  in  the  defendant's  employ, 
and  directed  that  the  barrier  t>e  removed. 
It  Is  not  contended  that  apart  from  the  con- 
tract the  defendant  would  be  liable  for  do- 
ing or  permitting  his  men  to  do  this  work 
under  the  direction  of  the  public  authorities, 
(as  to  which,  see  City  of  Ottumwa  v.  Parka, 
43  Iowa,  119;)  but  It  Is  urged— First  that  by 
tlie  terms  of  the  oontract  the  defendant  Is 
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made  liable  for  such  an  injury  aa  this;  and, 
aecond,  that  the  actton  of  one  member  of  the 
board  of  public  works  la  not  the  actum  of  the 
board,  and  he  Is  not  relieved  by  reason  of 
thattket 

As  to  Hie  first  contration,  It  la  sufibdeat  to 
say  that  the  stlpolation  to  erect  and  main- 
tain a  barrier  around  this  eicaratton  bad 
been  compiled  witli  by  the  defendant,  and 
that  the  stipnlation  to  sare  the  dty  harmless 
from  any  loss  or  damage  only  relates  to  such 
loss  or  damage  as  should  be  occasioned  or 
arise  reason  of  anj  negligence  on  the  part 
of  the  defendant. 

The  testimony  offered  to  show  that  the 
sand  crossing  was  constructed  by  authority 
of  the  board  of  pul:^  works  was  tlut  of 
Herman  Tanbe,  who  testified  ttiat  the  pav- 
ing of  Ghene  street  was  within  Qie  jorisdic- 
tion  of  WUllam  H.  iMngley,  one  of  the  mem>- 
bers  of  the  board  of  public  works;  that  be 
had  beok  placed  the  board  as  inspector  of 
the  work,  and  that  Mr.  Langley  had  ordered 
a  crossing  of  sand  to  be  placed  at  Hale 
street,  and  tiie  banter  removed;  that  the 
witness  Tanbe^  acting-  under  'Ods  dtret^on, 
took  two  of  defendanl^a  men,  and  directed 
them  how  much  sand  to  place  at  the  croes- 
Ing.  Authoxlly  in  tho  board  to  aulliorice  one 
of  their  members  to  perform  sudi  serrtce  is 
found  In  section  IS,  Act  Na  892,  Laws  1873; 
and  In  the  perfOnnanoe  of  work  of  thto  char- 
acter, whiOh  Is  under  the  snpervMon  of  the 
board,  the  action  of  a  stni^e  member  may  well 
be  presumed  to  be  vrtthln  his  anflioilty.  See 
Downing  v.  Bugar,  21  Wend.  17&  The  case 
la  dlsttngnUhable  from  Davis  t.  City  of  Jaac- 
son,  ei  HldL  Wl,  28  N.  W.  Rep.  S26,  as  In 
tbat  case  the  only  anthorlly  sought  to  be 
shown  was  a  statement  made  at  a  meeting 
of  the  board  of  public  works,  not  recorded 
tQT  any  perscm,  and  It  did  not  appear 
whether  it  was  1^  a  member  <tf  the  board  or 
not,  or  whe&er  the  member  asaented  to  it 
The  dfcult  Judge  directed  a  verdict  for  the 
defendant,  and  In  tiila  we  think  thore  waa  no 
enor.  Judgment  affirmed,  with  coats.  The 
other  Justlcea  concurred. 


BCKL^B  TEBBT. 
<Siivrama  Ooort  of  ACchlgan.  Uarch  iO,  1883.) 
Mdtdai.  BsHBriT  Insuhanob— Baaanouaias— 

ESTOFPBL. 

1.  A  member  of  an  endowment  order.  In 
his  application  to  be  transferred  to  anotho- 
class  in  the  order,  named  hia  wife,  or,  tn  case 
of  death,  bis  son,  as  beneficiary.  By  a  pro- 
vision in  the  certificate  issued  thereon,  the  ap- 
plication was  made  a  part  of  the  contract  be- 
tween the  member  and  the  order.  The  certifi- 
cate, as  issued,  only  contained  the  name  of  the 
wife  as  beneficiary.  Bdd,  that  the  application, 
from  the  fact  that  it  waa  made  a  part  of  the 
oontract,  controlled,  and  that  upon  the  death 
of  the  wife  the  sou  became  the  beneficiary. 

2.  In  auch  cose,  the  fact  that  the  member 
acwpted  and  kept  the  certificate  without  objec- 
tion will  not  imply  his  assent  to  the  designa- 
tion of  Ikia  wife  as  tlie  l)«ieficiary,  and  thus 


top  the  son  from  dalmlng  to  be  sach.  as  mere 
silence  is  not  soffident  to  set  adde  a  derigna- 
tion  made  In  the  application,  which  by  the 
terms  of  the  certificate  was  made  a  part  of  the 

contract. 

Error  to  circuit  court,  Jackaou  cmmty; 
Erastus  Peck,  Judge. 

Action  by  Leefe  Eckler  against  Norttm  M. 
Terry,  guardian  of  Charles  W.  Eckler.  From 
a  Judgment  for  plaintlfC,  defendant  brings 
error.  Reversed, 

The  oUier  facts  fully  appear  in  the  follow* 
lug  statement  by  GRANT,  J.: 

February  7, 1879,  one  Noah  H.  Eckler  made 
application  for  membership  in  the  endowment 
rank  of  the  order  of  the  Knights  of  Pytlilaa. 
He  was  admitted  to  meml>erahlp,  and  hia  ap- 
plication and  certiflcatieB  designated  his  wife, 
Ella,  as  the  beneflclory.  November  25,  1885, 
he  made  application  to  be  transferred  to  the 
fourth  class.  In  this  appUcatloa  he  named 
as  the  benefifdoiy  his  wife,  V^Wfy  Eckler,  or, 
in  case  of  her  death,  his  minor  son.  Charles 
W.  Eckler.  After  the  death  of  ills  wife,  Ella, 
Mr.  Eckler  married  the  plalntUC.  Upon  his 
death  the  defendant  was  appointed  guardian 
of  Chariee.  Due  proof  was  made  of  tbe 
death  of  Ella  and  Mr.  Eckler,  and  thereupon 
the  order  paid  the  m<mey  to  lilm,  as  the 
guardian  of  the  child.  It  appears  that  the 
officers  of  the  order  had  no  knowledge,  at  or 
before  the  payment,  that  Mr.  Eckler  had  re- 
married. He  had  no  ohlldren  by  hia  second 
marriage.  Plaintiff  brought  this  suit  in  a»- 
sum[>slt  to  recover  one  half  the  money  paid 
to  defendant,  under  the  statute  of  descents.* 

The  constitution  <tf  Hie  order  provides  that 
"each  ai^Ucant  for  memlwrship,  and  each  ^ 
plicant  for  reodmlsalon  in  the  endowment 
rank,  shall  designate  In  his  application  some 
person  or  persons,  rdated  to  or  dependoit 
upon  him  for  support,  to  whom  the  benefit 
shall  be  paid  when  due."  The  name  or  names 
of  the  persons  so  designated  are  re<iiUred  to 
be  inserted  In  the  certificate,  unless  it  be 
made  payable  to  "the  wife  and  children.** 
The  constitution  provides  that  any  member 
desiring  to  change  the  name  of  hia  l>ene- 
AcAary  shall  make  a  written  request  to  the 
secretary  of  tlie  section,  upon  a  blank  to  be 
furnished  by  the  supreme  secretary.  This 
application,  with  the  original  certificate,  must 
be  sent  to  the  proper  officer.  These  pap^ra 
are  then  attached  to  the  original  application, 
and  a  new  certificate  is  Issued,  containing  the 
name  or  names  of  the  substituted  bene- 
ficiary or  benefidariea.  Mr.  Eckler  was  the 
owner  of  two  certificates,— one  in  the  first 
class,  and  one  in  the  second.  These  certifi- 
cates were  surrendered  with  the  appllcatton. 
Upon  tiie  surrender  of  these  certJfiontes  with 
the  application,  he  received  a  certificate  of 
membership  In  the  fourth  class,  wlilch  was  In 

•2  How.  Ann.  St  |  D847,  i^ovtdes  tiiat,  afte 
certain  allowances  have  been  made  oot  of  the 
personal  estate  of  an  intestate,  the  residae,  in 
caae  the  intestate  leaves  bnt  one  child,  shall  be 
equally  divided  between  the  widow  and  anch 
child. 
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tone  at  the  ttaie  ot  Ui  deatb,  and  the  one 
upon  which  the  insunnoe  was  paid.  In  this 
certificate  it  was  stated,  Among  other  thkigs, 
ihat  It  was  Issued  "tn  oonsLderatlon  of  the 
represoitBtlons  and  dedsx&tloDs  made  in  his 
aK>Iicatioii,  bearing  date  of  February  7, 1879, 
and  his  absolute  surrmder  of  the  oertifloBte 
heretof<H«  beld  by  him  In  the  first  and  seoood 
classes  for  canoellatkm,  as  requested  ta  hla 
applicaUcm  for  transfer  to  the  fourth  oloss, 
bearing  date  October  19, 188S,  all  of  which  Is 
made  a  part  <^  this  oontract."  This  certif- 
kcate  named  bis  wife,  Ella  Bckler,  as  the 
beneadary,  "or  such  other  person  or  peratms 
as  be  may  subsequentiy  direct  by  change  of 
benefidaiy  entered  upon  the  records  of  the 
supreme  secretary  ot  the  endowmmt  rank." 

Thomas  E.  Barkworth,  for  appellant  Ri<di- 
•rd  Price,  for  a^ipeUee. 

GRANT,  J.,  (after  stating  the  facts.)  The 
principal  question  presented  is,  which  clause 
defllgoating  the  beneficiaries  shall  control? 
thfit  iu  iho  certificate,  or  that  in  the.appUca- 
tioQ  fur  the  transfer  to  the  fourth  class.  It 
Is  entirely  clear  that  the  constitution  of  the 
order  jdres  to  its  meiBben  the  absolute  rt^t 
to  designate  tholr  beneflciartes.  The  certifi- 
cate referred  to  the  application  for  the  trans- 
fer, and  nuide  it  a  port  at  the  contract.  It 
was  the  duty  of  defraidant's  officer  to  issue 
ttie  eerflHcate  in  accordance  with  the  appli- 
cation. Why  he  did  not  do  this  does  not  ap- 
pear. Whether  it  was  a  mistake  or  Inten- 
tional is  of  no  consequence.  There  to  no  room 
for  any  Inference  that  Elckler  made  a  mistake 
In  designating  his  "bee efl  claries,  nor  is  there 
any  doubt  of  his  IntentlOD.  The  officer  had 
no  discretion  In  the  matter,  and  could  not 
change  the  name  of  the  b«teflclai7  without 
the  express  direction  or  assent  of  Mr.  Bekler. 
There  is  no  evidence  of  any  such  assent,  tm- 
tess  It  be  his  silence  after  tbe  certificate  was 
sent  to  Mm,  some  time  sjCter  his  application 
was  made.  If  tbe  officer  could  hare  left  out 
tbe  name  of  one  benefldary,  he  could  also 
have  Inserted  a  name  not  designated  by  the 
applicant.  The  reenh  of  platotUTs  eonten- 
tlon  would  be  that  the  certificate  must  con- 
trol, and  the  application,  which  Is  made  a 
port  of  the  contract,  ignored.  But  the  ap- 
plication to  the  very  basts  of  the  contract, 
and.  La  the  absence  of  competent  erideuce 
cstabUshing  a  contrary  intention  on  the  part 
of  the  applicant,  must  control.  With  the  sur- 
render of  the  old  certificates,  and  tbe  issu- 
ance of  the  new,  upon  tbe  application  for  a 
transfer,  the  former  contraote  were  can- 
celed, and  a  new  oae  made.  It  would  be  Idle 
ceremony,  In  such  a  case,  to  make  another 
foTTual  application  for  a  change  of  bene- 
ficiaries. There  to  no  difficulty  In,  and  no 
legal  objection  to,  uniting  the  two  in  one  ap- 
pllcaflon. 

It  to  insisted  that  Mr.  EdUer,  by  accepting 
and  keeping  the  certificate  without  objectltxi, 
assented  to  the  deaignatloo,  and  that  his  rep- 
T.54N.W.HO.10— 45 


re8«itatlT««  are  therefore  bowd  tt  If 
this  were  bo,  then  It  would  foilow  that  if  the 
oames  of  both  beneficiaries  designated  In  tbe 
application  had  been  omitted  from  the  certif- 
icate, and  others  named  ther^  the  ce^ 
tiflcate  would  have  been  equally  controlling 
and  binding.  This  would  ignore  the  rule  of 
oonstructlon  that  the  entire  contract  must  be 
eoDsldered  In  determining  the  Intenaon  of 
the  parties.  In  a  proceeding  by  Mr.  Eckler 
or  bis  r^reseatatlTes  to  reform  the  contract, 
and  to  cause  the  lasuanoe  of  a  certificate  in 
accordance  with  the  appllcathMi  and  the  con- 
stitutiiui  of  the  order,  the  production  of  the 
papers  and  the  oonstltutJou  would  make  a 
prima  facie  cose  for  relief.  The  burden  of 
proctf  would  then  be  upon  the  defendant  to 
show  a  ratifieatlDn.  Mere  silence  on  the  part 
of  Mr.  Eckler  would  not  be  sufficient  to  set 
aside  the  designation  he  had  expressly  niadie 
in  the  contract  The  judgment  must  be  re- 
versed, and  Judgment  entered  here  for  the 
defendant  The  other  Justlcea  ooncurred. 


TUBNER,  Prosecuting  Attorney,  t.  MUSKBr 

QON  ontourr  jcdgo). 

(Soprems  Court  of  Michigan.  March  10,  IS&a.) 

OODNTT  BUPBBTISOR — IlTFORlfATIOM — KSGLBCT  OP 

DuTT— Failubb  to  Psoodrb  Tax  l&rATa- 

ME^TS. 

L  Act  ^1.  No.  200,  I  12,  proTidfng  that 
"H  shall  be  the  duty  of  each  s^^•c^vI«!or  •  •  • 
to  ascertain  the  taxable  proiwrty  of  hto  assess- 
iog  district,  and  the  persons  to  whom  it  should 
be  assessed,  and  their  residences,"  and  he  shall 
require  every  person  of  full  age  to  make  a  true 
written  statement,  under  oath,  "of  all  the  tax- 
abTa  property  of  such  person,  firm,  or  corpora- 
tion, whether  owned  by  him  or  It,  or  held  fbr 
the  use  of  another,"  is  mandatory,  since  its 
performance  by  the  superrisor  la  not  Imprac^ 
cable. 

2.  Snch  statute  does  not  require  the  super- 
Tlaor  to  personally  visit  each  person  within  bla 
district,  and  demand  the  execution  of  tbe  afll- 
davit;  since  mailing  to  the  persona  mentioned 
therein,  so  far  as  tney  are  known  to  him,  the 
blank  statements,  with  a  notice  that  they  must 
comply  therewith,  and  to  appear  before  him  for 
that  purpose,  will  fulfill  the  reqolrement. 

3.  A  charge  in  an  iaformaticta  fiM  against 
a  supervisor,  charging  him  with  willful  neglect 
of  such  duty,  that  he  neglected  to  deliver  sadt 
statement  to  a  township  clerk,  to  surpluaags, 
where  the  InformatloD  alleges  that  he  never 
received  It. 

Apptteatkm  by  wmard  J.  Turner,  proae- 
cutlng  attorney,  for  a  writ  of  mandamus 
against  the  Muskegon  idrco&t  Judge,  to  com- 
pel him  to  Taeate  an  erder  quaafalng  an  In- 
formation.  Writ  granted. 

De  LKHig  &  O'Hara,  for  relator.  Brown  St 
Lovelace,  for  respondent 

PER  CURIAM.  The  relator  prays  for  the 
writ  of  mandamus  to  compel  the  respond- 
ent to  vacate  an  order  quashing  an  Informa- 
tion filed  against  a  supervisor  charging  him 
with  willful  neglect  of  duty,  under  Act  No. 
200  of  the  Public  Acts  of  189X.  Sections  12, 
14,  and  103  are  the  only  ones  bearing  up<Hk 
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the  Issae,  and  wUI  be  fpiind  In  the  margin,* 
The  information  was  quashed  npon  the 
ground  that  the  requirement  of  the  statute 
In  section  12  was  directory,  and  not  manda- 
tory. It  iB  urged  by  the  respondent  that  the 
proTlidon  Is  directory  i:9erely,  on  account  of 
the  Impracticability  of  Its  complete  perform- 
ance by  the  supervisor,  and  that  It  was  the  In- 
tent of  the  le^slature  to  provide  the  super- 
visor with  the  means  of  compelling  taxpay- 
ers to  disclose  tb^r  taxable  property,  and  not 
to  ptmish  him  for  the  nonperformance  of  an 
act,  which,  In  many  Instances,  would  be 
utterly  useless.  We  cannot  concur  with  this 
view.  Language  more  expressive  of  an  im- 
perative duty  upon  an  officer  cannot  well 
be  Imagined.  The  object  of  the  statute  la 
to  compel  every  person  to  disclose,  under 
oath,  the  property  he  possesses  subject  to 
taction,  and  imposes  upon  such  person  a 
serious  penalty  for  neglect  to  do  so.  If  this 
were  done,  It  would  obviously  lead  to  more 
Just  and  equal  taxation.  It  would  not  be 
proper  In  this  proceeding  to  determine  what 
methods  should  be  adopted  by  the  st^r- 
vlaor  In  order  to  comply  with  tiie  law.  We 

>  Pub.  Acta  1801,  No.  200,  provide  as  fbllows: 
"See.  12.  It  shall  be  the  duty  of  each  snper- 
visor  or  assessing  officer,  as  soon  as  posnble 
n,tter  entering  npon  the  duties  of  his  office,  to 
asccortaln  the  taxable  property  of  his  aBsesaiag 
district,  and  the  persons  to  whom  it  should  be 
assessed,  and  their  residmces.  For  this  pur- 
pose be  shall  require  every  person  of  full  age 
and  sound  mind  to  make  and  subscribe  to  a 
true  and  correct  written  statement,  under  oath, 
administered  by  such  supervisor  or  assessing 
officer,  of  all  the  taxable  propo'ty  of  such  per^ 
son,  firm,  or  corporation,  whether  owned  by 
him  or  it,  OK  hela  for  the  use  of  another;  and 
It  shall  be  the  duty  of  every  such  person,  firm, 
or  corporation  to  make  snch  statement,  under 
the  following  form  of  oath,  duly  administered 
by  the  eupervisor  or  assessing  officer:  'State 
of  Michigan,  county  of  —  ,  ss.:   ,  be- 
ing duly  sworn,  deposes  and  says  that  the 
above  is  a  full  and  true  statement  of  all  the 
taxable  property  owned  by  him  liable  to  as- 
sessment  in    this    assessing  district.   

Dated  this  day  of   ,  A.  D.  180-. 

Subscribed  and  sworn  to  before  me  this  

iaj  of   ,  A.  D.  180-.   ,  Super- 

rtsor* 

"TltB  auditor  gmeial  is  required  to  prepare 
and  distribute  to  the  county  treasurers  blanks 
for  such  statements.  These  blanks  shall  be 
furnished  by  the  county  treasurer  to  the  super- 
visora  or  assessing  officers,  and  each  sopwrisor 
or  assessing  officer  Is  authorized  to  add  to  sndi 
blank  any  qnestions  he  may  deem  necessary. 
These  statements  shall  show  whether  Eu6h 
property  is  owned  by  the  person  making  the 
statement  or  held  for  the  use  of  another,  and, 
if  the  latter,  in  what  capacity  It  Is  held.  They 
shall  show  the  indebtedness  of  any  person  so 
far  as  be  wishes  a  deduction  from  bis  credits 
on  account  of  such  indebtedness.  The  cashier 
of  every  bank  shall,  on  the  second  Monday  of 
April  in  each  year,  file  In  the  office  of  the  coun- 
ty Clark  of  the  county  where  the  bank  U  lo- 
cated a  statement  of  all  real  estate  held  by  the 
bauk.  and  its  value,  a  list  of  the  names  of  the 
stocbLholders,  the  amount  of  stock  tu'M  hy  each, 
and  thrir  respective  resi  Jences.  The  statement 
aforesaid  shall  show  the  facts  as  they  exist  on 
the  second  Monday  of  April  of  the  year  when 
made.  Immediarely  after  the  filing  of  such 
statement  the  county  clerk  shall  notify  the  su- 
pwvisOT  or  assessing  officer  of  each  township 


may,  however,  safely  aay  that  the  statute 
does  not  require  him  to  vlatt  personally  each 
person  within  his  district,  and  demand  the 
execution  of  the  affidavit,  but  that  mailing  to 
the  persons  mentioned  In  the  statute,  so  far 
as  they  are  known  to  him,  the  blanks  fur- 
nished by  the  auditor  general,  with  a  notifi- 
cation that  they  n^ust  comply  therewith,  and 
to  appear  before  tdm  for  ttiat  purpose,  wlU 
fulfill  the  requirement  It  cannot  be  said 
that  this  la  impossible  or  Impracticable  of 
performance  In  townships,  where  changes  in 
population  are  few,  and  the  supervisor  is 
generally  acquainted  with  the  luhaWtants. 
The  willful  neglect  of  this  duty  must  depend 
very  largely  vpon  the  circumstances  of  each 
case,  and  the  facts  showing  good  faith  on  the 
part  of  the  assessor.  Failure  to  comply  with 
this  provision,  lx>th  on  the  part  of  the  assess- 
or and  of  persona  to  furnish  the  statement, 
may  not  affect  the  validity  of  the  tax  roll; 
and,  even  if  In  this  respect  the  statute  be 
held  not  mandatory,  still  the  assessor  will 
not  for  that  reason  be  relieved  from  tiie  per- 
formance of  the  duty  imposed  upon  him. 
End.  Interp.  8L  (  440;  Case  v.  Dean,  16 

of  the  name  of  each  peraon,  tf  any,  residing  in 
his  township,  holding  riiares  of  stock  in  any 
such  bank,  and  of  the  amount  thereof  as  shown 
by  such  statement  All  property  shall  be  as- 
sessed as  of  the  second  Monday  of  April.  On 
the  day  next  succeeding  the  completion  of  the 
review  of  the  assessment  roll,  as  herein&ftei> 
provided,  the  supervisor  ^lall  deliver  all  such 
written  statements  by  him  obtained  undw  the 
IHTOvisions  of  this  act  to  the  township  clerk  of 
the  township  of  wliich  he  is  supervisor,  and 
such  township  clerk  sliall  safely  keep  the  same 
In  his  office,  open  to  public  Inspection,  for  three 
years  from  the  time  of  such  dalvery  to  him. 

"Sec.  14.  In  every  eaae  when  any  person 
shall  willfully  neglect  or  refuse  to  make  out 
and  delivOT  a  true  and  correct  sworn  statement, 
under  oath,  administered  by  the  supervisor  or 
assessing  officer,  as  required  by  this  act.  said 
person  soall  be  deemed  guilty  of  a  misde- 
meanor, and,  npon  conviction  thereof,  shall  be 
subject  to  a  fine  of  one  hundred  dollars  or  thir- 
ty days  in  the  county  jail,  or  by  both  snch  fine 
and  Imprisonment,  In  (he  discretion  of  the 
court  If  the  supervisor  or  assessing  [office] 
officer  shall  be  satisfied  that  any  statement 
BO  made  is  Incorrect,  or  if  by  reaaon  of  absoice 
or  other  soffident  cause  said  swtnn  statemrait 
cannot  be  obtained  from  the  pmon  whose 
property  Is  to  be  assessed,  said-  supervisor  or 
assessing  officer  is  h^by  authorized  and  re- 
quired to  examine  on  oath  any  other  po-son  or 
persmis  whom  he  may  have  good  reason  to  be- 
lieve, and  does  brieve,  has  knowledge  of  the 
amount  or  value  of  any  prop^ty  owned  or  held 
by  such  person  so  neglecting  or  refusing  or 
omitting  to  be  examined  or  to  furnish  a  state- 
meat;  and  such  supervisor  or  assessing  office* 
is  hereby  authorized  to  set  down  and  assess  to 
such  person  so  entitled  to  be  asssessed  snch 
amount  of  povonal  property  as  he  may  deem 
Just 

"Sec.  103,  Any  officer  who  shall  willfuHy  neg- 
lect or  refose  to  perform  any  of  the  duties  im- 
posed upon  him  by  this  act  wall,  when  no  other 
provision  is  made  herein,  be  guilty  of  a  misde- 
meanor, and,  on  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  county  jail 
not  exceeding  one  year,  or  by  a  fine  not  exceed- 
ing five  hundred  dollars,  in  the  discretion  of 
the  court,  and  shall  be  liable  to  any  person  in- 
jured thereby  to  the  full  ^eut  of  the  injury 
sustaised." 
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Mich.  12;  State  V.  Hunter.  8  Blackf.  212. 
Sectton  106  bnpoaes  a  penal^  for  any  wUtful 
ne^^  or  refuaal  to  perform  any  of  the 
duties  Impoaed  upon  him  tiie  act,  while 
sectton  12,  In  oneqidTocal  langaage,  tmpoaea 
the  duty. 

It  la  also  Insisted  ttaat  the  Infonnatitm 
charges  two  ofTaues  In  one  comit.  The 
charge  that  he  neglected  to  dellTer  such 
statement  to  the  township  deife  must  be 
trrated  as  surplnsnge  under  Om  Information. 
The  snperTlsor  could  not  be  ccmvlcted  of 
neidcct  to  fOe  a  statement  if^ilch  he  had 
never  recdved,  and  the  Information  alleges 
that  he  never  recelTed  It. 

The  writ  must  be  granted,  but  without 

COBtSL 


UeOILL  T.  HOWKS  et  aL 
(Snj^woe  Court  of  Michigan.  March  10, 1893.) 

RBTIIV  on  APPKAI. — CONFLICTIKG  EtIDEKOB. 

Where  the  erldence  !■  in  conflict  as  to 
whether  a  ianior  mortgasre  was  taken  with  no- 
tice of  a  senior  mortgage,  it  appearing  that  the 
Junior  mortgage  was  flrat  placed  of  record,  a 
decree  entered  on  a  finding  that  the  Jonior 
mortgage  was  w  taken  •will  not  be  disturbed 
on  appeal. 

Appeal  from  circuit  court,  Cass  county, 
In  chancery;  Thomas  O'Ham,  Judge. 

Bin  by  WUUam  McGUl  against  Amos 
Uowhs  and  Patience  Coker  to  foreclose  a 
mortgage  given  plaintiff  by  defendant  Howks, 
and  to  have  such  mortgage  declared  to  be 
prior  In  equity  to  a  subsequent  mortgage  of 
the  same  land,  executed  to  defendant  Coker 
by  defendant  Howks,  which  subsequent 
mortgage  was  recorded  before  plaintiff's. 
From  a  decree  for  plalntlfl,  dafmdant  C<3k»r 
appeals.  Affirmed. 

Harsen  D.  SmtHi,  fbr  appelant  Hbwdl  ft 
Oarr,  ft>r  appellee. 

MONTQOMBRT,  J.  Complainant  filed  a 
bm  to  fOredose  a  punduse-money  mortgage 
given  to  him  by  defokdant  Amos  Ho^^cs,  and 
to  have  bis  mortgage  declared  to  be  prior  in 
eqnl^  to  a  sabaeqnokt  mortgage,  execnted 
to  defendant  Patience  Coker  1^  Howks, 
which  subsequent  mortgage  was  recorded 
before  complainant's.  The  bUI  avers  that 
iln.  Coker  took  her  mortgage  with  notice, 
and  that  It  was  givcoi  and  accepted  as  a 
part  ot  a  sdieme  to  defraud  complainant, 
and  was  wUhout  consideration.  The  daim 
of  defendant  Mrs.  C<^r  is  that  she  bad 
previously  loaned  defendant  Howks  (who 
was  her  son)  $200,  and,  ttiat  when  the  mort- 
gage was  Urea,  she  loaned  him  (400  more. 
She  dalms  not  to  have  known  of  the  terms 
of  her  son's  pnrcAiase  of  the  lands,  or  of  the 
prevtoQS  mortgage.  None  bnt  quMtlons  of 
fact  are  Involred.  There  was  testimony  of- 
fered by  Hm  complainant  **w«'^g  to  show 
statements  ot  BIrs.  Coker,  implying  that  Ae 
knew  of  the  mortgage  to  compliUnant  when 
she  took  hers,  bat  that  she  thought  that,  as 


hers  was  first  of  record,  she  had  succeeded 
in  cutting  off  complainant.  This  testimony, 
taken  In  connection  with  the  fair  presump- 
tion that  she  must  have  been  more  or  less 
familiar  with  her  son's  circumstances,  partlc- 
olarly  as  she  had  loaned  him  $200.  and  ttiat. 
If  thus  fftmlllar  with  his  condition,  she  could 
not  have  supposed  that  he  was  able  to  pay  tor 
tiie  property  down,  fairlx  leads  to  the  oondu- 
son  that  she  was  not  a  good'ftdth  pundwser. 
It  Is  tme  she  offered  testimony  to  diow  that 
she  in  fact  had  the  f400  which  she  claimed 
to  have  adranced,  and  that  she  did  pay  It  to 
her  son  at  the  time  ot  the  execution  of  the 
mortgage;  but,  evm  it  this  be  true,  it  does 
not  nficesaaiUy  negative  notice  of  the  prior 
Incumbrance.  Upon  this  question  the  evi- 
dence Is  conflicting,  but  aa  the  drcnlt  Judge 
saw  the  witnesses,  and  was  aUe  to  Judge  by 
their  appearance  upon  the  stand  somewhat 
of  their  credlbiiity,  we  do  not  feel  authorised 
In  disturbing  his  oonduslon.  The  decree  for 
oomplalnnnt  will  stand  affirmed,  with  costs. 
The  other  Justices  concurred. 


COCHRANE  T.  JOHNSON  et  al. 
(Supreme  Court  of  Michigan.   March  10, 1893.) 

ATTACaifSNT — MOTIOB  — FUHLIOATION— WBBM  AL'- 

THOHizsD  —  Return  or  Wai*  —  Ahshdmbmt— 
Ex  Pabtb  OHnsH  or  Codht. 

1.  How.  St  t  provides  that  If  tt  ap- 
pears by  the  return  of  a  writ  of  attachment 
that  property  has  been  attached  thereon,  and 
that  neither  of  defendants  could  be  found,  plain- 
tiff shall,  within  30  .days  after  such  return,  un- 
less defendants  or  some  of  them  shall  appear, 
cause  a  notice  to  be  published,  etc.  Held,  that 
a  return  on  such  writ  which  showed  that  proj^ 
erty  was  attached,  and  that  no  personal  service 
was  made  on  either  of  the  two  defendants,  bni 
failed  to  ahow  that  th^  cooU  not  be  found, 
did  not  authorise  the  publication  of  notice. 

2.  An  order  of  the  court  made  ex  parte  two 
months  after  the  return  of  the  writ,  and  after 
defendants  had  appeared  specially,  and  moved 
to  quash  it,  antborizing  the  shmfF  to  amend 
his  return,  as  he  had  previously  done,  without 
leave  of  the  court,  so  as  to  show  that  defend- 
ants oonld  not  be  fbnnd,  did  not  validate  a  no- 
tice published  prior  to  sudt  order,  and  give  the 
court  JnriiKliution. 

Brror  to  circuit  court,  GogeUc  county; 
Norman  W.  Hal  re,  Judge. 

Action  in  attachment  by  Levy  R.  Cochrane 
against  Peter  Johnson  and  Sarah  J.  Healy. 
There  was  an  order  denying  plaintiff's  mo- 
tion to  set  adde  a  previous  order  dismissing, 
setting  aside,  and  quashing  the  attachment 
proceedings,  and  plaintiff  brings  error.  Af- 
flrmed. 

M.  H.  OrockOT,  (0.  P.  Black,  ot  eounsd.) 
for  appellant  Bntttm  ft  NottIs,  for  app^ees. 

LONO,  J.  This  action  was  eommoiced 
by  a  drcolt  court  wilt  of  attachment,  tested 
November  1,  1880.  and  retomable  the  6th  of 
December  following.  On  December  1st  the 
sheriff  filed  a  return,  stating  that  on  Novem- 
ber 8,  1890,  he  attached  certain  property, 
etc.,  and  oniclDdeB  his  return  as  follows: 
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"And  I  do  fBrOier  return  tliat,  on  the  »th 
day  of  NoTember,  I  served  Peter  Johnson 
and  Sarah  J.  Healy,  copartners  as  Peter 
Johnson  &  Co.,  the  defendants  in  said  at- 
tachment named,  with  a  copy  thereof,  to- 
gether with  a  copy  of  an  Inventory  of  said 
property,  duly  certifled,  as  I  am  command- 
ed, by  dellveilnff  the  same  to  Mrs.  Peter 
Johnson,  wife  of  sa|d  Peter  Johnson,  and  F. 
A.  Healy,  the  hnsband  and  authorized  agent 
ol  Sarah  J.  Healy,  at  the  dty  of  Ironwood. 
Michigan."  December  1st  plaintiff  also  flled 
his  declaration  in  the  rait  December  6tt  a 
motion  to  quash  the  proceedings  was  entered. 
December  6th  the  sheriff  amended  Ms  return 
by  adding  the  following:  "I  further  return 
that,  after  dillg^t  Inquiry,  I  was  unable  to 
find  either  of  sold  defendants  within  my 
bailiwick,  after  the  issuing  of  said  writ,  and 
before  and  daring  all  the  return  day  of  the 
wiltofattadiment  in  this  cause."  nUs  further 
return  was  filed  in  the  cause,  but  It  is  con- 
ceded that  no  order  from  the  court  had  been 
obtained  allowing  the  making  and  filing  of  a 
further  return.  On  the  same  day  of  this  fur- 
ther return,  a  notice  in  attachment  was  duly 
published,  which  continued  for  six  consecu- 
tive weeks  thereafter,  and  ending  on  January 
24th;  but  affidavit  of  publication  of  notice 
was  not  filed  until  July  28th,  thereafter.  On 
February  9th  an  order  was  made  by  the 
court,  ex  parte,  allowing  the  sheriff  to  make 
return  to  the  writ  according  to  the  facts, 
and  to  stand  as  the  original  return.  July  23d 
a  further  motion  to  quash  the  proceedings 
was  entered  by  counsel  for  defendant,  upon 
the  grounds  (1)  that  no  personal  service  wa' 
ever  made  on  defendants,  or  either  of  thtiui; 
(2)  that  no  subetituted  service  was  ever  made 
on  said  defendants,  or  either  of  them.  This 
motion  was  subsequently  granted,  and  the 
writ  and  all  proceedings  under  It  quashed. 
In  the  mean  time  the  sheriff  had  made  an- 
other return,  under  the  order  of  the  court, 
made  February  9th.  This  return  was  sub- 
stantially Hir«>  the  second  return  made,  and 
was  filed  July  29th.  August  10th  plainttfr 
filed  a  second  declaration,  as  continuation 
of  suit  imder  his  writ.  Counsel  for  plaintiff 
moved  to  set  adde  the  order  quashing  the 
writ,  which  was  denied.  The  case  comes  to  this 
court  by  writ  of  error. 

It  is  conceded  that  there  was  no  personal 
service  of  the  writ  upon  either  of  the  de- 
fendants; but  counsel  claims  that  the  sher- 
iff's return  was  sufficient,  imder  the  stat- 
ute, to  authorize  the  bringing  in  of  the  de- 
fendants by  publication.  How.  St  §  8003, 
provides:  "If  it  appears  by  the  return  of 
such  writ  that  any  property  has  been  at- 
tached thereon,  and  that  neither  of  the  de- 
fendants could  be  found,  the  plaintiff  shall, 
within  thirty  days  after  such  return,  unless 
(he  defendants  or  some  of  them  sluUl  sooner 
appear  In  the  suit,  cause  a  notice  to  be  pnb- 
Ushed,"  etc.  It  must  be  conceded  that  the 
plaintiff  bad  no  right  under  this  statute  to 
bring  the  defendants  In  by  publication,  un- 


less It  appeared  that  property  had  been  at- 
tached, and  that  neither  of  the  d^endants 
could  be  found.  Under  the  first  return,  it 
appeared  that  property  had  been  attached, 
but  it  did  not  appear  that  the  d^mdants 
could  not  be  found;  so  that  upon  this  return 
the  notice  in  attachment  would  have  been 
void,  as  not  in  compliance  with  the  statute, 
which  must  be  strictly  complied  with  to  give 
the  court  jurisdiction.  Merrill  v.  Montgom- 
ery, 25  Ml<^  72.  The  contention,  however, 
is  that  the  ex  parte  order  made  by  the  court 
February  9th,  directing  a  further  return  by 
the  sheriff,  and  the  further  return  mode, 
cured  the  defect  and  rendered  the  order  of 
publication  valid  to  confer  jurisdiction  over 
the  parties  defendant  to  this  suit.  This  or- 
der was  obtained  after  the  defendants 
had  appeared  specially  and  moved  to  quash 
the  writ  It  was  held  In  Watson  v.  Toms, 
42  Mich.  561,  4  N.  W.  Rep.  804,  that  a  sher- 
iff may  amend  his  return,  without  leave  of 
court,  at  any  time  before  filing.  The  return 
of  the  officer  Is  concludve  upon  all  the  par- 
ties to  the  action.  If  the  return  Is  not  cor- 
rect it  is  probably  true  that  upoa  a  proper 
showing  and  notice  to  the  adverse  party, 
the  court  may  permit  an  amendment  of  the 
return.  Green  v.  Klndy,  43  Mich.  280,  ^ 
N.  W.  Rep.  297.  But  after  the  return  is 
filed,  if  the  record  does  not  furnish  data  for 
the  amendment,  and  extrinsic  showing  is  nec- 
essory,  notice  should  be  given  to  the  adverse 
party.  Merrill  v.  Montgomery,  supra;  Green 
V.  Klndy,  supra.  The  first  return  was  filed 
December  1,  1890,  which  was  five  days  be- 
fore the  return  day  of  the  writ  The  notice 
in  attachment  was  published  on  the  day  this 
further  return  was  made,  but  no  order  of 
the  court  was  obtained  authorizing  It  unto 
February  9th  thereafter.  Under  these  facts, 
which  are  undisputed,  the  publication  of  no- 
tice in  attachment  was  void.  Iiie  order  of 
the  court  did  not  cure  the  defect,  an>i  by  It 
the  court  did  not  acquire  Jnrisdictlon,  t-as- 
much  aa  it  was  made  without  notice  to  the 
adverse  party,  even  if  the  court  upon  notice, 
had  power  to  make  it  which  we  do  not  de- 
cide. The  order  of  the  ooart  qiutshlng  the 
proceedings  must  be  sfflrmed,  with  costs. 

GRANT,  J.,  did  not  lit  Ttae  other  justtces 

concurred. 


PECK  et  al.  v.  COOK. 
(Supreme  Gourt  of  Michigan.  M&rdi  10,  1888.) 

KEVIF.W  ()\  AVFKAU. 

Where  the  testimony  of  s  witness  who 
is  the  party  in  interest  is  not  corroborated,  and 
his  statements  are  iuconslHtent,  and  evidently 
diacreilited  by  the  trial  Jud^e.  the  appellate 
court  will  not  disturb  the  judguiuut. 

Appeal  from  circuit  court  Kent  oounty.  In 
chancery;  William  E.  Grove.  Judge. 

Bin  by  heoa  M.  Feck,  and  Ulllan  L.  Wiggins 
against  Clam  E.  Cook  to  have  set  adde  a  deed 
to  defendant  alleged  to  have  been  obtained 
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tbroQ^  nndne  influence  from  FroakUn  Peck, 
deceased,  while  hu  was  of  weak  mind,  and 
iDcompetent  to  do  buatneea.  From  a  decree 
in  favor  of  emaplaliMiTit^  defendant  anneals. 
AlDniMd. 

Eaito  A  Hyde,  tor  appellant  PhlUp  Fadg- 
him,  for  appellMSi 

UONTGOMERT,  J.  Hie  complainants  are 
the  heirs  at  law  of  FrankUn  Pecft,  deceased, 
and  file  this  bin  of  oomidalnt  against  the  de- 
tendaut  to  set  aside  a  deed  made  by  Frank- 
Un Peck  to  tbe  defendant  on  the  20tb  day  of 
September,  18S0,  alxMit  60  days  prior  to  his 
decease.  The  bill  alleges  that  the  deceased 
was  at  the  time  of  weak  mind,  Incompetent 
to  do  bualneas  of  the  character  Inrolred,  and 
ttwt  one  Warren  J.  Ooo3l,  the  husband  of  the 
defendant,  on  behalf  of  his  wife,  knowingly 
obtained  the  said  pretended  deed  of  real  es- 
tate for  the  purpose  of  cheating  and  defraud- 
ing said  Franklin  Peck  and  his  heirs  out  of 
■aid  real  estate  mentioned.  Tbe  defendant 
answered,  denying  the  material  allegations 
In  tbe  bUl,  and  alleges  that  the  business  traos- 
actioQs  of  sold  FrankUn  Feck  sometimes  re* 
qulrod  more  means  than  he  had  at  hand,  and 
Uiat  tUa  defendant  frequoitly  loaned  the 
said  FrankUn  Pecb  snms  of  money,  and  took 
his  promissory  notes  tiierefor;  that,  In  addi- 
tion to  the  loaning  of  money,  the  said  War- 
ren J.  Cook  had  not.  at  the  time  of  making 
the  said  warranty  deed  to  the  defendant,  ever 
received  any  money  whaterer  from  the  said 
Franklin  Peck  for  services  rendered  as  his 
bui^nesB  agent  and  as  conveyancer  for  him, 
except  small  buqis,  aggregating  not  to  exceed 
$20;  that,  at  tbe  time  of  the  purchase  of  the 
bouse  and  lot  In  the  elty  of  Orand  Rapids,  this 
defendant  paid  towards  tbe  purchase  price 
of  said  house  and  lot  the  sum  of  fSOO,  repre- 
sented in  part  by  promissory  notes  held  by 
her  or  ber  said  husband,  and  in  part  by  mon- 
ey then  paid  by  her  to  said  Franklin  Peck; 
that  it  was  understood  and  agreed  between 
her  and  said  FrankUn  Peck  that  the  legal  title 
to  said  property  should  be  taken  In  his  name, 
and  that  this  defendant  should  hare  property 
or  other  valuaMe  things,  either  the  real  es- 
tate or  bank  stock.  In  payment  of  the  said 
sum  of  $S00  so  paid  by  this  defendant,  and 
also  In  payment  of  the  services  of  tbe  said 
Warren  J.  Cook  as  aforesaid.  Hie  answer 
farther  sets  up  '*that  upon  the  arrival  of  said 
Cook  at  the  house  of  the  sold  Franklin  Peck, 
on  tbe  18th  of  September,  na  aforesaid,  al- 
most the  first  question  which  the  said  Frank- 
lin Peck  asked  him  was  whether  be  had 
brought  with  tilm  tbe  warmnty  deed,  drawn 
up  by  bim  In  May  last,  for  tbe  property  In 
tbe  dty  of  Grand  Haplds.  That  said  Warren 
J.  Cook  replied  that  he  had  not  broi^t  said 
deed,  for  tbe  reason  that  said  Peck,  In  his  let- 
ter requesting  said  Oook  to  come  to  him,  had 
not  requested  bIm  to  bring  it  That  the  said 
Franklin  Peck  thereupon  directed  sold  War- 
ren J.  Cook  to  bring  said  deed  to  him  the  next 


Ume  he  came.  T^t  on  the  20th  day  of  Sep- 
tember, 1890,  when  Warren  J.  Cook  went  to 
the  house  ot  said  Chappie  to  see  said  Frank- 
Un Peck,  he  took  with  him  the  said  warranty 
deed  for  the  property  in  question  In  this  suit 
Said  Franklin  Peck  Inquired  of  said  Warren  J. 
Cook  if  be  had  brought  sold  deed  with  him, 
and  said  Warren  J.  Cook  replied  that  he  had, 
and  produced  the  said  deed,  which  was  again 
Inspected  tiy  said  Peck,  who  requested  the 
said  Wnrren  J.  Cook  to  change  the  date  there- 
of from  the  11th  of  May,  when  the  said  deed 
was  drawn,  to  the  20th  of  September,  and, 
by  the  consent  of  said  Peck,  the  grantee's 
name,  as  written  therein,  was  changed  from 
the  said  Wnrren  J.  Cook  to  this  defendant; 
Warren  J.  Cook  then  explaining  to  said  Peck 
that  the  money  which  he  had  loaned  to  blm 
was  the  property  of  this  defendant  Said 
Peck  then  and  there  assented  to  the  said 
change,  and  afterwards,  but  on  the  same  day, 
executed  the  said  deed.  Itiat  thereupon  said 
Warren  J.  Cook  deUvered  up  to  said  Frank- 
Un Peck  his  promissory  notes,  h^  by  this 
defendant  and  said  Warren  J.  Cook,  amount- 
ing to  $960,  and  Interest 

It  will  be  seen  that  the  answer  apparently 
claims  that  91,7&0,  as  a  whole,  was  paid  as 
Hie  purchase  pttoe  of  this  property.  This, 
however,  was  not  the  theory  of  the  defense 
at  the  trial,  and,  standing  ^ne,  we  do  not 
regard  it  aa  a.  very  signlfloant  fact  The  the- 
ury  ot  the  defense  was— and  the  claim  was 
I  supported  soldy  by  the  testimony  of  Warren 
J.  CtK)k— thiit„  prior  to  the  parcliase  of  the 
house  and  lot  some  talk  had  been  had  be- 
tween him  and  Franklin  Peok  about  the  Cooks 
purchasing  a  house  and  lot  In  the  dts  of 
Orand  Bapids,  and  making  a  home  for  Peck 
daring  tbe  winter  months;  that  the  house 
and  lot  was  looked  up;  that  Peek  came  on  to 
Grand  Rapids,  decided  to  make  the  purchase, 
and  paid  for  the  house  and  lot  in  certificates 
of  deposit  which  were  In  his  (Peck's)  own 
name.  Cook  testlfl^  that  after  the  purchase 
was  consummated,  he  asked  Peck  whether  he 
desired  to  carry  out  the  arrangement  as  they 
had  first  talked,  and  that  Peck  repUed.  In 
aubstanoe,  ibat  if  Oook  desired  to  pay  half 
of  the  pundiase  price,  they  would  call  the 
rent  $10  a  month,  and  that  Cook  oould  pay 
$6  a  month  for  his  part  Oook  repUed  to  this 
that  he  did  not  care  to  rent  a  house,  and, 
upon  Peck's  assuring  him  that  be  oould  pay 
the  roit  hi  professional  servloes,  be  assented 
to  the  arrangement,  and  teetlfles  that  he 
thereupon  deUvered  up  to  Peok  one  note  of 
which  he  b^  ogalnst  blm,  another  note 
of  $200.  and  $300  In  cash,  and  took  Peck's 
note  or  due  bill  for  $800;  that  on  the  occasion 
yrhsa  the  deed  of  September  20th  was  signed 
and  deUvered,  he  deUvered  to  him  the  $800 
note  and  another  note  of  $150,  which  he 
claimed  to  htAA,  which  Peck  had  given  him. 
He  testifies  that  at  this  time  he  prepared  a 
life  lease  of  a  portion  of  the  house  to  deUver 
to  Peck,  but  that  as  his  wife's  signature  was 
desired.  It  was  not  rigned,  and  it  does  not  ap- 
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pear  that  it  was  ever  afterwards  d^vered  or 
tendered.  On  the  4Ui  of  October,  deceased 
wrote  a  letter  to  Cook,  In  which  he  stated: 
"Did  not  understand  the  [uiper  you  read  re- 
lating to  your  dwelling  when  at  my  house 
laat.  Be  sure  and  bring  It  with  you.  If  any. 
Come  without  delay,  and  do  not  fail  to  bring 
paper,  if  any."  It  appears  that,  at  the  time 
this  deed  was  drawn,  it  was  witnessed  by 
one  SprtotE,  who  on  the  same  day  secured  a 
deed  to  himself  from  Peck,  which  la  alleged 
to  be  without  consideration;  but  the  transao- 
tlon  of  preparing  the  deed  for  signature,  and 
the  drafting  of  the  life  lease,  occurred  while 
Sprlck  was  out  of  the  room;  and  the  testi- 
mony of  Warren  J.  Cook  stands  wholly  un- 
corro  bora  ted  upon  every  question  except  the 
bare  fact  of  signing  the  deed.  Cook  also  tes- 
tified that  the  paper  whica  he  had  signed  on 
the  20th  of  Septemlier  had  been  drafted  in 
May,  and  that  the  date  was  changed  from  the 
Uth  of  May  to  the  20th  of  Septemb^.  It 
appeared,  howeTer,  by  examination,  that  the 
date  of  May  11th  had  not  been  written  In 
the  paper,  but,  on  the  contrary,  the  only 
change  was  from  the  l"th  of  September  to 
the  20th  of  September;  and,  furtiiermore,  it 
appeared  by  Incontrovertible  testimony  that 
the  blank  upon  which  the  paper  was  wilttoi 
was  not  printed  until  after  May,  1890.  It 
might  be  stated  that,  on  the  petlUrai  for  re- 
hearing, the  witness  Cook  produced  an  un- 
signed deed  bearing  date  May  10, 1800,  which 
he  clflimed  was  the  deed  referred  to  in  his 
answer.  It  appears  that  the  11th  of  May  was 
Sunday,  but  It  is  remarkable  that  he  should 
have  been  able  to  state  In  the  answer  which 
was  prepared  under  his  direction,  and  in  his 
sworn  testimony,  the  precise  date  which  this 
deed  bore,  and  to  adhere  to  it  until  the  dose 
of  the  trial,  with  no  apparent  micertainty  as 
to  the  fact 

Two  questlcaia  are  presented  upon  this  rec- 
ord: 

1.  Whether  the  deceased.  Franklin  Peck, 
was  at  the  time  of  executing  this  deed  men- 
tally competent  to  understand  the  nature  of 
the  transaction.  This  was  purely  a  question 
of  fact,  bnt  the  droumstances  under  which 
the  deed  was  drawn  are  significant,  and  the 
testimony,  which  It  would  profit  nobody  to 
quote  at  length,  Is  completely  overwhdmlng 
that  his  mental  condition  was  not  such  as 
would  Justify  any  court  In  sustaining  this 
transaction.  The  circuit  JnAge  was  of  this 
opinion,  and  was  so  cleariy  right  that  we 
deem  It  not  worth  while  to  set  out  our  rear 
sons  at  length  for  concurring  In  his  views. 

2.  The  only  other  question  remaining  Is 
whether,  as  a  o(mditlon  of  setting  aside  the 
conveyance,  the  alleged  consideration  price 
iOionld  be  repaid  to  Warren  J.  Cook.  The 
case  1b  peculiar.  But  for  the  fraudulent  and 
unjustiflable  conduct  of  Cook  In  procuring  this 
deed  to  be  made,  he  would  have  been  called 
upon  to  make  proof  of  his  claim  before  com- 
missioners on  Claims  or  the  probate  court, 
and  In  that  proceeding  he  himself  would  not 


have  been  a  competent  witness.  In  this  case, 
by  his  own  testimony,  he  Is  the  party  In  in- 
terest According  to  his  testimoay,  the  only 
notes  which  were  transferred  were  notes  hdd 
by  him,  and  for  money  which  he  personally 
claimed  to  have  advanced  to  the  deceased. 
His  testimony  Is  not  oorrobo rated  by  any  wit- 
iu>ss  who  knows  the  facts.  The  drcult  Judge 
who  heard  his  testimony  evidently  discred- 
ited his  evld^oe.  We  do  not,  in  view  of  the 
many  Inconalstencles  In  his  statements,  fed 
Justified  In  subetitutlng  our  Judgment  for  that 
of  the  circuit  Judge,  who  bad  the  opportunity 
of  seeing  the  witness  and  noting  his  appear- 
ance upon  the  stand.  The  decree  will  be  af- 
firmed, with  costs,  but  without  prejudice  to 
any  proceedings  which  the  defendant  or  her 
husband  may  see  fit  to  take  in  the  probate 
court  or  before  conunlaalonen.  Tlie  other 
Justices  oooonrred. 


McALUSTBB  v.  DBTROIT  FRBB  PRESS 
CO. 

(Supreme  Court  of  Michigan.  Mardi  10,  1898.) 

LlBBL — EVIDSNCB  — UbaVING  OF   PUBLIOATtOX  — 

QnasTioN  fob  Juxt. 

1. -In  an  actiOQ  against  a  newspa^r  for 
libel,  where  the  article  stated  that  a  certain 
postmaster  had  plaintiff  and  another  arrested, 
and  defmdant  pleaded  the  truth  of  the  arti- 
cle In  justification,  it  appeared  that  the  post- 
maater  did  not  cause  the  arrest;  that  the  only 
complaint  that  was  made  was  for  rlolatiog  the 
postal  regulationa;  and  that,  by  the  time  It 
was  read,  the  postmastcf  "had  become  satis- 
fled  that  they  were  innocent  of  any  intoit  to 
Tiolate  the  law,  and  withdrew  the  complaint." 
It  also  appeared  that  the  reporter  who  prepared 
the  item  kaew  that  no  other  complaint  had 
been  made.  Bdd,  that  idaintiff  was  entitled  to 
■how  that  no  warrant  was  mdilbited,  and  no 
charge  made,  when  he  was  arrested. 

2.  Plaintiff  was  also  entitled  to  show  that, 
while  the  article  made  a  case  justifying  a  com- 
plaint, warrant,  and  detention,  the  clrcnm- 
Btances  did  not.  In  fact,  jnstl^  an  arrest  on 
suspicion. 

8,  The  article  complained  of  as  libelous 
stated  that  a  bar^ry  had  been  committed  Id 
Bothwell,  and  a  certain  quantity  of  stamps 
stolen;  that  "two  hard'Iooking  citizens"  bad 
canvassed  an  adjoining  town  in  the  effort  to 
sell  stamps,  and  at  last  tried  to  sdl  them  to 
the  postmaster,  who  luid  them  arrested.  A. 
few  days  after,  defendant  pabUshed  another 
article,  stating  that  plaintiff  and  another— the 
men  who  were  arrested  for  trying  to  dispose  of 
stamps  at  half  price— had  been  released,  as 
there  was  no  evidence  to  show  that  they  were 
the  men  who  were  wanted  at  Bothwell.  Bdd, 
that  defendant's  request  to  instruct  the  Jury 
that  there  was  nothing  in  the  lest  article,  stat- 
ing that  plaintiff  and  another  had  been  released, 
"as  there  was  no  evidence  to  show  that  they 
were  the  men  who  were  wanted  at  Bothwell, 
which  would  authorise  the  jury  to  increase  the 
damages.  Sneh  artiele  did  not  mean  that  they 
"were  guilty  of  the  Bothwell  bnrgtary,  and 
were  only  discharged  for  want  of  evidence,"— 
was  properly  refused,  as  tt  was  for  the  jury  to 
say  what  the  effect  of  the  publication  would 
naturally  be. 

Error  to  drcult  court,  Wayne  cotmty; 
George  S.  Hosmer,  Judge. 

Action  by  Edward  H.  McAllister  against 
the  Detroit  Free  Press  Company  for  libeL 
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From  a  Judgment  for  ptolnflg,  defteidaiit 
appeals.  Affirmed. 

For  former  reports  on  appeal,  see  43  N. 
W.  Rep.  431,  76  Mich.  338;  48  N.  W.  Bep. 
612.  85  Mich.  463. 

F.  A.  Baker,  for  appellant  Oorllas,  Aodnu 
&  licete,  (Bdwln  F.  Conelr,  ot  cooiui^)  for 
app^leek 

McORATH.  J.  This  aetloa  for  libel  is 
now  before  this  court  for  the  third  time. 
76  Mich.  338,  43  N.  W.  Bep.  431;  85  Mich. 
453.  48  N.  W.  Bep.  612.  Plahitur  has  again 
recovered,  and  defendant  appeals.  It  Is 
urged  that  the  court  erred  In  permitting 
plaintiff  to  show  that  no  warrant  was  ex- 
hibited to  plalntur,  and  no  charge  made  or 
stated,  when  he  was  taken  Into  custody. 
The  defendant  pleaded  the  truth  of  the  artl- 
cla  In  Justification.  The  article  alleges  that 
"Postmaster  Wi|^e  had  them  arrested."  It 
appeared  on  the  trial  that  Postmaster  WIgle 
did  not  cause  the  arrest;  that  the  only  com- 
plaint that  was  made  was  for  a  violation  of 
tbe  Cuiadian  postal  regulatl<»ia,and  that  Bu<^t 
complaint  was  not  made  till  about  3  o'clock 
In  the  afternoon;  and  that,  by  the  time  the 
comidalnt  was  tslriy  read,  Mr.  Wlgle  "had 
become  convinced  that  they  were  innocent  of 
any  intent  to  violate  the  law,  and  withdrew 
the  comidalnt"  It  furtha>  appeared  that 
the  rq^orter  who  prepared  the  Item  knew 
that  no  complaint  had  been  made,  or  war- 
rant Issued  In  connection  with  the  Bothw^ 
affair;  that  the  only  complaint  made  was 
that  already  mentioned;  and  that  the  magis- 
trate had  expressed  doubts  about  the  con- 
nection of  these  parties  with  the  Bothwell 
matter.  Plaintiff  was  entitled  to  make  this 
proof.  He  was  entitled  to  show,  also,  that 
while  the  article  made  a  case  Justifying  a 
complaint,  warrant,  and  detention,  the  dr- 
enmstances  did  not,  in  fact,  JwOty  an  ar- 
rest on  BDspldotL  There  was  no  errw  In 
the  admission  of  the  testimony. 

Several  errors  are  assigned  upon  the  re- 
fusal of  the  court  to  Instruct  the  Jury  as  re- 
quested. When  the  case  was  last  here,  we 
held  that  the  article  was  Indivisible;  that 
the  language  used  Imputed  a  crime;  that  it 
is  sufficient  for  the  defoidant  "to  Justify  so 
much  of  the  defamatory  matter  as  consti- 
tutes the  sUng  of  the  charge,  and  It  is  un- 
necessary to  repeat  and  Justify  every  word 
of  tbe  alleged  defamatory  matter,  so  long  as 
the  substance  of  the  libelous  charge  be  Jus- 
tifled.  Bat  when  the  article  alleged  to  be 
Uttelons  is  Indivisible,  and  the  facts  asserted 
are  dependent  on  each  other  to  Impute  the 
defamatory  charge,  then  each  material  alle- 
gation must  be  justified,  or  the  plaintiff  will 
be  entitled  to  his  damages  suffered  on  ac- 
count of  the  portion  not  Justified."  The 
sting  of  this  article  Is  the  imputation  of 
crime.  It  was  for  the  Jury  to  say  to  what 
extent  fact  was  uolsoned  by  fiction,  and 
whether  the  publication,  by  misrepresenting 


the  Incidents  of  the  burglary  at  Bothwell, 
and  by  misstating  the  conduct  and  appear- 
ance of  the  parties,  and  the  drcumstances 
attending  their  arrest,  had  not  given  to  the 
grains  of  truth  a  color  and  weU^t  which 
otherwise  they  would  not  have  possessed, 
and  whether  fictitious  lucldentB  had  not  had 
ttie  force  and  effect  of  proofs.  The  fact  of 
the  arrest  the  Windsor  authorities  was 
made  to  corroborate  the  other  statements, 
and  the  other  statements  made  more  slgidfl- 
cant  the  fact  of  arrest.  The  natural  Infer- 
enoe  must  have  been  that  the  authorities 
at  Windsor  had  acted  upon  the  facts  as 
stated.  PtiUntiff  complains,  not  only  of  the 
misstatements,  but  of  the  association  of  a 
part  of  the  truth  with  untmth,  and  the  effect 
of  that  combination  as  pointing  to  him  as 
a  partldpant  In  that  crime. 

On  Tuesday  following,  defendant  publish- 
ed the  following:  "Edward  H.  McAllister 
and  I^ester  B.  French,  the  men  who  were 
arrested  on  Saturday  for  trying  to  dispose 
of  stamps  at  half  price,  have  been  released, 
as  there  was  no  evidence  to  show  that  they 
were  the  men  who  were  wanted  at  Both- 
weU."  Defendant  asked  the  court  to  Instruct  ' 
the  Jury  as  follows:  "There  Is  nothing  in 
the  srticle  of  February  14th,  stating  that 
McAllister  and  FrenOh  had  beoi  rdeaaed,  'as 
there  was  no  evidence  to  show  that  they 
were  the  men  who  were  wanted  at  Both- 
well,*  which  would  authorize  the  Jury  to  in- 
crease the  damages  In  this  case.  The  arti- 
cle of  February  14th  does  not  mean  that 
McAllister  and  French  were  gnilty  of  the 
Bothwell  bursary,  and  were  only  dlacharged 
for  want  of  evidence."  There  was  no  error 
In  refusing  the  requests.  These  parties  had 
not  been  trying  to  dlspoae  of  stamps  at  half 
price,  nor  had  they  beoi  arrested  for  m 
doing.  The  arrest  was  unwarranted.  The 
parties  had  been  outraged.  As  soon  as  com- 
munication was  had  with  parties  tn  Detnrft, 
where  they  were  known,  their  presence  was 
explained,  their  standing  was  aacertameu, 
and  the  oossesslon  of  the  stamps  fully  ac- 
counted for,  and  they  were  fully  exonerate^ 
and  released  on  the  afternoon  of  Saturday, 
the  day  of  th^  arrest  It  was  for  the  Jury 
to  say  what  the  effect  of  this  publication 
would  naturally  be.  The  court,  however, 
confined  the  Jury  to  damages  arising  from 
the  first  publication.  We  find  no  error  in 
the  record,  and  the  Judpnent  is  affirmed. 

MONTQOMEBY,   J.,    did    not   sit  The 
other  Justices  concurred. 


FBBNOH  V.  DBTBOrr  FRSBI  PRESS  GO. 
(Supreme  Court  of  MIdilgan.  Mardi  10, 1898.) 

Error  to  circuit  court,  Wayne  county;  Georg« 
8.  Hosmer,  Jndge. 

Action  by  Lester  B.  French  axainst  the  De- 
troit Free  Press  Company  for  Ubel.  From  a 
jodgmrat  fw  plaintiff,  deftfidaDt  appeals. 
firmed. 
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F.  A.  Baker,  for  upellant.  OotHm,  AadriM 
A  Ideate.  (Bdwui  F.  OomOr,  vS  cxniMet,)  f&r  ap* 
pellee. 

MeORATH,  J.  lite  qaestlona  raised  In  this 
record  are  the  Mme  as  those  disposed  of  la 
McAllister  t.  Free  Preaa  Co.,  (Micli.)  54  N.  W. 
Rep.  710,  and  this  case  Is  ruled  therebj.  and  the 
iodgmeBt  b  sfllnned. 

MONTOOMSRT.  J.,  dUI  not  The  otte 
Josticea  coDcorred. 


WABBEN  T.  HOIABOOK  «t 
(Sapreme  Court  of  Uchigaii.  Uaroh  10, 1898.) 

EqcrrT— AcoooyTiNO— E  V  J  DBNca. 

1.  Where  defendaDt.  a  bartender.  Is  re* 
qalrad  to  keep  an  aocurat«  account  of  all 
moner  receiTed,  and  par  it  over  to  plaintiff, 
his  employer,  he  occnptes  a  fiduciary  ration: 
and  when  he  has  beui  gmitj  of  a  breach  of 
trust,  in  appropriating  funds  to  his  own  use, 

eaintlfl  may  proceed  m  equity  for  an  account- 

3.  The  fact  that  the  acts  complained  of 
impnte  to  defendant  the  oemmiasiOB  of  a  crlnt- 
inal  offense,  and  that,  if  he  were  compelled  to 
render  an  accounting,  evidence  mi^t  be  pro- 
duced, forming  a  basis  for  criminal  accusation, 
does  not  oust  an  eanlty  court  of  JuriadicOaa; 
for.  though  he  cannot  be  compel  led  to  gire  any 
evidence  tending  to  criminate  hlniadf,  that 
does  not  prevent  the  trial  of  the  issues  under 
the  rnles  of  evideaoe  in  civil  actions. 

3.  Gomplaiaant,  who  suspected  defendant 
of  embezzling  money,  caused  some  silver  dol- 
lars to  be  marked,  and  procured  certain  persons 
to  make  payment  therewith  for  purehases.  A 
warrant  was  then  issaed  for  defendant's  ar- 
rest, snd  two  of  the  dollars  were  found  in  his 
pocket.  At  the  same  time,  under  a  search  war- 
rant, 11,084.62  was  found  in  defendant's  house. 
Aside  fiom  this  money,  taia  Insolvency  was  ad> 
mitted.  The  evidence  showed  that  his  fam* 
ily  consibted  of  four,  besides  Umself;  that  he 
employed  a  houscke^er  at  $5  a  week;  and  Hiat 
his  wa^ea  were  $30  a  montlL  Nnne  of  the 
ntoney  found  was  identified  as  received  from  ttie 
galoou,  but  that  he  took  the  two  marked  dol- 
lars was  conclusively  proven,  and  then  was 
^BO  proof  that  other  small  sums  were  taken, 
and  that  the  cash  register  did  not  always  rin^ 
when  he  received  money.  Complainant  testi- 
fied that,  after  the  defendant  left  his  employ, 
his  receipts  in  the  saloon  for  10  months  and  9 
days  w«re  $2,671.40  greater  than  during  a  sim- 
Uar  period  when  defendant  was  tho-e,  while 
the  volume  of  business  appeared  about  the 
same.  There  was,  on  the  other  hand,  evidence 
that  other  persons  had  charge  of  the  saloon 
while  defendant  was  at  his  meals;  that  at 
times  he  had  an  assistant;  that  sometimes  com- 
plainant took  money  from  the  drawer  without 
d^ositing  slips  ther^r;  that  complainant 
gambled;  that  after  defendant  left  the  salooa 
was  kept  open  Snndays.  and  after  hours;  that 
no  charge  had  ever  before  been  made  against 
defendant;  that  he  possessed  no  bad  habits; 
that  be  was  economical;  and  his  hoaseke^ia-, 
who  was  in  his  emplca^  befwe  he  worked  fw 
complainant,  testified  that  he  had  money  when 
she  entered  his  em^oyment.  Defendant  madb 
no  explanation  of  his  possession  of  the  money, 
and  did  not  offer  to  show  what  portion  of  that 
found,  if  any,  was  not  taken  from  complainant. 
Utid,  that  a  decree  against  defendant  for  the 
amount  of  the  money  found  In  bis  poaaaaakm 
was  Justified. 

Appeal  from  drcidt  court,  Brantdi  county, 
In  chADcery;  Noah  P.  Loveridge,  Judge. 

Bill  by  Lon  H.  Warren  against  WUUam  S. 
Holbrook  and  others  for  an  accounUnft  ud 


ttiat  a  outaln  fund  be  decreed  to  Mong  to 
complataumt,  and  that  defbndanta  be  enjohied 
from  brfnghig  an  aetton  at  lav  tiutefor.  A 
decree  waa  entered  in  favor  of  oomplataian^ 
and  defendants  appeaL  Afflrmed. 

The  other  facts  faBy  aspear  In  ttw  follow^ 
log  ■tatsment  1^  GBANT,  J.: 

Complainant  kept  an  hotA  and  aalooa  fa 
the  dty  of  Ooldwater.  D^iettdant  H(dbrook 
waa  his  bartender  from  December  1.  1880, 
to  January  Id,  tBOl.  Oompblnant  dalmed  a 
rtirinkage  In  his  hotel  receipts,  and  sospeeteA 
H(^brook  of  appropriating  money  from  the 
saloon.  The  saloon  was  provMed  with  a 
cash  register  having  a  beO,  wMoh  was  sup- 
posed to  aoeoratdy  register  the  leoelpta. 
January  19th  he  caused  some  MHrer  dollara  to 
be  marked,  and  procored  certain  persons  to 
make  pordiases  of  H<Abrook  at  tile  bar.  and 
Ktve  him  hi  pajmwt  these  matked  doUara. 
He  then  caused  a  warrant  to  be  taaned  tar 
Holbrook'a  arrest,  diarglng  him  wltb  tiie 
orime  of  anbesalement.  The  arrest  ms 
made  defendant  Swe^  who  ww  ttoeiUt 
of  (be  oonnly.  Two  of  Oie  mariud  dollara 
were  Hound  In  defMidanfa  pocket  At  the- 
same  time,  complainant  caused  a  search  war- 
rant to  be  Issued  fbr  two  rilrer  d<dtau8.  Aet> 
fug  undMT  the  authority  of  this  search  war- 
rant, Sweet,  with  others,  proceeded  to  1h»- 
defendmit's  hoos^  and  searcbed  It  They 
there  found  91,064.62  In  money,  eC  vhlcdi 
9040  w«n  In  UllB,  In  a  poAetbook;  VK5  In 
gold,  tat  a  olgar  box;  and  $109.82  tai  allver, 
in  cigar  boxes.  Some  articles  of  personal 
property,  of  trifling  value,  were  also  found,, 
which  were  datmed  by  complainant  Bwect, 
by  direction  of  the  complainant,  took  poasee- 
skm  of  all  this  property.  Immedlatdy  there- 
after complainant  filed  this  Un,  in  which  h6 
charged  that  HiAbnxA  had  reoerved  a  fatrfio- 
sum  ot  m(Hiey,  the  precise  amount  of  which 
he  waa  unable  to  state,  but  which  he  aTorred 
to  ezoeed  $1JEIQ0,  which  he  fbUed  to  pay  orer 
or  to  BOconnt  for  to  him,  and  that  he  oon- 
oealad  and  converted  the  same  to  his  own- 
use,  nie  bdl  then  alleged  the  fiusts  *n  re- 
gard to  tiie  money  In  ttie  hands  of  defendant 
Sweet  alleged  that  comidalnant  in  Mplty 
had  a  Hen  oa  Ha  fund  In  Sweets  pDSSBBrton^ 
that  HoKnook  was  InsdTent  and  fhmitenrd 
to  oommence  suit  against  Sweet  for  the  re- 
covery of  the  money;  and  tiiat  oomplalnnnt 
had  no  adequate  remedy  at  law.  The  VOk 
prayed  for  an  aooountlng,  that  lbs  fund  In 
Sweefs  hands  be  fecrced  to  belong  to  die 
complainant  tbat  HoUwotA  be  enjolqcd  from 
oommendng  an  action  at  htw  for  «tid  fhnd, 
and  ttiat  defendant  Sweet  be  enjoined  from 
pfljing  over  tiie  aame  to  Um.  Answer  under 
oath  was  waived.  l%e  defendant  answered, 
wlttiout  oath,  denying  the  allegations  in  the 
un  diarglng  him  witii  appropriating  com- 
plalnant^s  money.  The  case  was  heard  In- 
open  court,  and  decree  rendered  for  com- 
plainant for  91,066.80,  and  defendant  Sweet 
was  decreed  to  pay  this  amount  to  complain- 
ant 
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amoBCl,)  for  appellants.  H.  H  D&riowe  and 
JobB  BL  Sklpinaa,  Cor  appdlM. 

GRANT,  (Iftv  MKttDg  tbe  facts.)  It  1i 
flnt  ^oatendeA  tb»,t  oomplataiaixt'B  remedy  at 
law  Is  adequate  tad  ooiuiAete.  an<l  that, 
tberefore,  tbis  bUl  aauiot  be  niaiutalned. 
Oomidaliunt  might  bave  matatalnod  nn  a> 
tlon  at  law,  and  eltber  attaciied  or  garnished 
tbe  fund  In  the  hands  of  Sweet  It  requlrpH 
no  ottatbm  of  awtborltka,  bowerer.  to  Aow 
that  courts  of  equltr  hsFe  In  many  oases 
coBcsrreDt  jaiiadlctlMi  wtth  oonrts  €t  law. 
ThB  goieral  nde  la  iliat  ooorta  of  equity 
hare  jmtodlctkni  to  oompd  an  aoiDoimttng 
where  fldaolair  nlatlmis  exist,  or  (nutd  is 
(diarKed.  Story,  Bq.  Jnr.  |  «6D;  Pom.  Bq. 
Inr.  f  1421.  DefendnDt  EMbrook  ooonpled  a 
BAviaiy  relation  to  his  employer.  It  was  his 
doty  io  fc»ap  a  tne  aad  aeetsatB  nocoiHit  of 
all  the  moneys  FCOelTed,  and  to  pay  them 
over,  or  aoooaut  for  Vum.  It  he  fUled  to 
do  this,  the  funds  retained  by  him  became, 
In  his  hands,  trust  foods  befengtog  to  eom- 
plalMDt  lia  Is  clHUsed  with  a  breaiA  of 
his  trust.  wfeML  Is  ciearly  sbown.  Its  oxtent 
is  peculiarly  within  Ms  knowledge.  In  sDOh 
ease  choice  of  nmedlee  is  with  tbe  party 
asgrlevied,  and  be  may  proceed  In  equity  for 
an  aoaoontmg,  aad  ponue  the  fond.  DarrA 
T.  Boyce,  62  Mloh.  480^  29  N.  W.  Bep.  102; 
Wyckoff  T.  Bewing-HadL  Oo^  48  Blich.  809, 
5  N.  W.  Bep.  40S;  Fierce  t.  H(^r,  es  Wsb. 
264,  32  N.  W.  Bep.  481;  ClHihe  T.  Vim,  fi£ 
UlcdL  lff7, 17  N.  W.  ISO. 

Tbe  fact  that  the  aecs  complained  at  Im- 
pute to  the  defendant  the  commission  of  a 
ozbntnal  offense  and  that,  if  be  were  com- 
pelled to  render  an  aoooont,  evMenoe  mfgtart 
be  produced,  fbrming  the  basis  of  a  crim- 
inal accosatlon,  does  not  oust  the  court  of 
JorlsdictloB.  TUm  Is  a  pvrdy  otvfl  prooaed^ 
tng.  and  the  only  qiustSons  are,  did  Holbrook 
retabi  money  hBlonglng  to  bis  employert 
and,  tf  ha  did,  bow  iniHh'?  He  oould  not.  eC 
course,  be  ccmpelled  to  disclose  any  facts 
tending  to  erlmlnatB  bknaslf,  but  tUs  does 
not  pxerent  tbe  tilal  of  tbe  Issae  made  by 
the  pi—aiHgf  undor  the  roles  ef  evidence  in 
dTll  actions.   Stoxy,  Bq.  FL  ^  Bd.)  1  825. 

The  most  dlfficolt  questloa  la  whether  the 
oomidfUnant  has  made  a  oase  entitling  blm 
to  relief  upon  the  merits.  None  of  the  money 
found  bx  dftfendont^s  bouse  was  Identified  as 
the  money  received  from  the  saloon.  Aside 
this  money,  fbe  defendant's  bwdrenoy 
Is  admitted.  His  wife  died  before  he  was 
employed  by  complatoant  He  employed  a 
bousdceeper  at  five  dollais  per  week.  Hlb 
fkmlly  craislsted  tit  torn,  be^e  blmsdf.  His 
compensation  was  f  30  per  m<mth.  That  he 
took  tbe  two  marked  doll  an  Is  conclusively 
proven,  l%ere  was  also  proof  that  other 
small  sums  were  taken,  and  that  the  oaidi 
re;rister  did  not  always  ring  when  he  re- 
cplTed  money.  The  amount  aud  kind  of 
money  found  In  his  house  are  significant 


Oomptalnant  testlfled  tttat,  after  Holbrook 
left  his  employ,  his  rec^pts  In  ttie  saloon  for 
10  mouths  and  9  days  ware  ^,571.40  greater 
than  during  a  rimtlar  period  when  Holbrook 
was  there,  while  the  vdume  of  business  ap- 
peared about  the  same,  and  ttds  Is  tbe  <nDly 
tangible  evidence  from  which  the  amount 
taken  can  be  Inferred.  On  the  other  hand, 
there  Is  evidence  to  show  tbat  other  persona 
bad  charge  of  the  ealooa  while  Holbrook  was 
at  his  meals;  that  at  tisMS  be  had  an  a^at- 
ant;  that  sometimes  complainant  took  money 
from  the  drawer  without  dsposlttng  dips 
therefor;  that  oomplaloanit  gambled;  thai 
after  Holbrook  left  the  saloon  was  kept  open 
on  Sundays,  and  after  hours,  oontrary  to 
law,  whiob  was  nat  done  while  Holbrook  was 
there;  that  no  ctaarge  bad  ew  btfore  beea 
made  against  blm;  ttiat  he  possessed  no  bad 
habits;  that  be  waa  eoonomloal,  and  bore  a 
good  reputation.  His  boosekeeper,  who  was 
employed  by  blm  beftm  ha  entered  oom- 
plaiaant'a  aervtoe,  teatltted  that  be  bad  saoney 
when  she  went  there,  bat  she  does  not  ssj 
how  much,  nor  tesUfr  M  to  her  source  of 
knowledge.  Tka  evldmoe  la  vaibimlnoas,  smd 
many  wllZMasee  were  ssmm.  The  elroott 
Judge  saw  the  witnesses^  and  eouid  better 
Judge  of  the  oredtt  to  be  given  ttiem  than  w* 
can.  The  fair  oonohislon  from  tbe  record  ls> 
as  found  by  the  slroolt  Jvdge.  that  HoUwook 
kept  monfify  beloiighig  to  his  amployer. 
though  tbe  amovnt  positively  proved  to  have 
been  takm  is  smalL  It  waa  InqMsrible  for 
blm  to  support  bis  flunliy  npoa  the  amount 
of  his  oompensattoa  It  was  within  Ub  power 
to  show  where  the  money  found  was  ob- 
tained, and  to  relieve  himself  from  llablUty, 
both  olvfl  and  criminal,  if  he  had  obtained 
the  money  from  other  soaroea.  He  chose  to 
make  no  eKplaoatton,  or  to  show  what  jkxt- 
tlen,  If  any,  «f  the  moneys  found  was  not 
taken  tram  complainant  His  silence  in  a 
civil  acttoD  must  be  construed  most  straiflAy 
against  An  hop  flat  msn  would,  midar 
such  (dream  stances,  be  Impelled  to  testify  In 
hlB  own  betialf.  We  think  the  oonelailon  of 
tbe  dronlt  Judge  oorreot,  and  th«  deoree  must 
be  affirmed,  with  costs.  Tba  other  Jastloes 
concurred. 


LANTIS  V.  REITHMILLSB. 

(Snpr^e  Oourt  of  Michigan.  March  10,  1898.) 

pASTmox  Pbscbs— Replbvis— pRorsBTT  8si«i> 
usnaa  Tax  W^Kaurr. 

1.  How.  St;  I  797,  prorldfaig  that  "the  re- 
KtsctiTe  occapants  of  lands  indoaed  with  fasces 
shall  keep  up  and  maintain  partition  fences  be- 
tween their  own  and  next  adjoinlDK  IneloBores, 
In  eqnal  shares,  lo  lone  as  t>oUi  parties  continue 
to  improTe  the  same,  dses  not  awly  where 
the  next  adjoining  laud  it  used  aa  a  private 
way  by  the  owner  thereof,  and  is  not  Inclosed 
at  the  ends,  though  the  lands  on  both  aides  of 
the  wayare  improred. 

2.  How.  St.  i  8318,  prohibiting  replevin  as 
a  remedy  for  the  detention  of  property  taken 
by  Tirtue  of  a  tax  warrant,  does  not  apply 
where  the  tax  oolleetor  did  not  have  a  right  to 
levy  the  tax. 
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Error  to  drcnlt  court,  Jaduon  cxmntfi 
Eraittua  Peck,  Judge. 

Replevin  by  Hemy  A.  Lantls,  administrator 
of  David  Lantls,  against  Andrew  Kelthmil- 
ler,  of  a  certain  horse,  which  was  prerlonsly 
seized  by  defendant,  as  township  treasurer, 
to  enforce  collection  of  a  tax.  From  a  Jtidg- 
mmt  for  defmdant,  plalntlfl  brings  orror. 
ReT«8ed. 

Lehman  Bros.  &  CaTanangh,  for  appellant 
Parkinson  A  Day,  for  appellee. 

HOOKBR,  a  J.  John  Lantta  owned  the 
northeast  qnarter  of  sectbrn  3a,  tn  Water- 
loo township,  Jackson  oonnty.  David  Lantls, 
daring  his  llfetUne,  owned  the  north  half  of 
tiie  aonllieaat  quarter  of  tiie  same  sec* 
ti<m,  except  10  acres  off  from  the  east  eoA 
ttiereaf ,  which  10  acres  separata  his  premises 
from  the  hl^way.  Along  the  north  side 
of  the  sontii  half  aforesaid  a  way  existed, 
for  about  90  years,  which  was  used  by  plain* 
tiff's  Intestate  and  his  grantors  aa  a  means 
of  ingress  and  egress  to  and  from  the  prem- 
Isea  Across  the  10  acres  the  way  was  1 
rod  wide,  but  upon  decedent's  premises  It 
rarled  from  1  rod  to  87  feet  In  width.  Upon 
fbe  north  this  way  was  fenced  by  John 
Lantls  and  his  grantors  daring  the  period 
named,  and  upon  the  south  it  was  fenced 
by  the  respective  owners  of  the  land  crossed 
by  It  The  finding  of  fact  Is  silent  upon  the 
subject  of  fences  on  the  east  and  west  ends 
of  B^d  way.  We  must  assume,  therefore, 
that  the  strip  of  land  was  not  fully  In- 
closed. The  land  on  both  Eddes  of  this  way 
was  improved  land,  and  occupied  by  the 
owners,  and  counsel  seem  to  concede  that  tt 
was  Indosed.  John  Lantls  applied  to  the 
fence  Tiewers  of  the  township  to  apportion 
the  fence  iq>on  the  north  side  of  the  way, 
claiming  it  to  be  a  partition  fence.  Plaintiff 
opposed  this,  but  the  fence  viewers  appor- 
tioned It;  and,  upon  plaintiff's  refusal  to 
bnlld  the  share  set  off  to  him.  they  assessed 
the  damages,  in  favor  of  John,  (who  built 
the  entire  fence,)  at  the  sum  of  $40.  and  $2 
fees,  and  the  same  was,  by  the  supervisor, 
placed  upon  the  roll  for  collection.  The 
township  treasurer  seized  the  horse  In  con- 
troversy to  enforce  collection,  and  plaintiff 
replevied  it.  But  two  questions  are  in- 
volved in  the  case:  (1)  Was  tbo  fence  In 
question  a  partition  fence,  within  the  stat- 
ute? (2)  Can  replevin  be  maintained,  the 
horse  being  taken  for  the  collection  of  a  tax? 

At  common  law.  no  obligation  to  build 
or  maintain  a  fence  for  the  convenience  of 
an  adjoining  proprietor  existed.  The  statute, 
(How.  St.  i  797.)'  being  In  derogation  of  the 
common  law,  must  be  strictly  construed.  By 
its  express  terms.  It  applies  only  to  land  in- 

'  How.  St.  S  797,  provides  that  "the  respective 
occupants  of  lands  inclosed  with  fences  Bhall 
keep  up  and  maintain  partition  fences  between 
their  own  and  next  adjoining  inclosures,  in 
equal  shares,  so  long  as  both  parties  continue 
to  improve  the  same.** 


closed  1^  fences.  The  onlfbrm  construc- 
tion of  such  statutes  has  been  to  limit  their 
application  to  taiclosed  lukds.  If  a  land- 
owner chooses  not  to  occivy  that  portion  of 
his  land  adjoining  his  nelfl^bor,  or  does  not 
care  to  Inclose  it,  for  his  own  porposee,  the 
law  does  not  compel  him  to  do  it  for  an- 
other. Bechtel  V.  Neilson,  19  Wis.  SO;  Bills 
T.  Belknap,  38  Iowa,  22S;  Blond  t.  Hlxai- 
baugh,  39  Iowa,  536. 

Was  replevin  a  proper  remedy?  How.  St, 
I  881S,  prohibits  replevin  as  a  remedy  for 
the  dotation  of  property  taken  by  virtue 
of  any  warrant  for  the  collection  of  a  tax 
This  statute  has  been  held  not  to  apply  to 
cases  where  the  officer  assessing  or  collect- 
ing could  not.  by  any  posslblll^,  harr  a 
right  to  act  Le  Boy  v.  Railway  Co.,  18  Mich. 
2iA;  McCoy  v.  Anderson,  47  Mich.  502.  11 
N.  W.  Rep.  290;  Hood  t.  Judkins,  61  Micfa. 
r>S2,  28  N.  W.  Rep.  680.  The  fence  vlewen 
had  no  Jurisdiction  to  apportion  fences  be- 
tween premises  not  inclosed,  and  Uie  plain- 
tiff's  land,  being  unindoeed.  was  as  much 
exempt  from  this  tax  as  the  property  of 
the  nonresident  copartnership  in  the  case  <tf 
McGoy  T.  Anderson,  shore  dted.  Tbe  tax 
was  Toid,  and  the  plaintiff's  action  was  prop- 
erly brought.  It  fbllowa  that  the  Judgment 
must  be  reversed,  with  costs,  and  a  new  trial 
wdered.  ^nie  other  Jnstloea  ooncnrred. 


ABBBT  «t  oL  T.  UVINOSTONB  «t  al..  Park 
Commissioner*. 

(Snprems  Ooort  of  Miehlgan.  Maroh  10,  U03.) 
MuiriotpjiL  CoRPouTion— Pabzs. 
The  dty  of  Detrdt  was  authoitsed  by 

the  lefiislature  to  purchase  an  Island  In  the  De- 
troit river  for  a  park,  erect  a  bridge  to  th« 
island,  and  purchase  "suflScIent  real  estate  on 
the  malnlaiM  tor  suitable  approaches  to  the 
bridge."  The  dty  purdMsed  a  Btrlp_160  feet 
wide  for  an  approach  to  the  bridge.  The  drive- 
way over  the  approach  is  44  feet  wide,  but  in- 
creases in  width  as  It  approaches  the  avenue 
to  about  100  feet,  thus  leaving  strips  on  eadi 
side  of  the  driveway  from  50  to  25  feet  wids^ 
HeM,  that  the  land  is  to  be  regarded  as  a  part 
of  the  park,  and,  having  made  a  proper  dnve> 
way  tbrough  the  cmtw  of  the  approach,  the 
dty  could  indose  the  strips  ob  each  side  for 
ornamentation  or  any  purpose  In  connection 
with  the  park,  and  abutting  owners  have  no 
right  of  passage  over  said  strips  to  their  land. 

Appeal  from  circuit  court,  Wayne  oonnty, 
in  cbanoery;  Oomellus  J.  Rellly,  Judge. 

Bin  by  Goorge  T.  Abrey  and  others  against 
William  Livingstone,  Jr.,  and  others,  park 
commissions,  for  an  Injunction  to  restrain 
defendants  from  using  certain  land  for  or- 
namentation as  a  park  instead  of  as  a  pnUIc 
street.  From  a  decree  dismissing  thdr  bill, 
complainants  appeal  Affirmed. 

Edwin  F.  Conely  and  Orla  B.  Taylor,for  ap- 
pdlants.  John  J.  Speed,  (F.  H.  OenfleM,  of 
oounsel,)  for  appellees. 

LONG,  J.  By  Act  No.  301,  Local  Acts  1879. 
the  city  of  Detrc^t  was  auOiorlzed  to  ostab- 
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Uab  and  regnlato  a  pariL  Seotlon  1  of  the  act 
gave  tbe  common  coandl  of  tbe  dty  power 
to  pnrcbaae  tlia  Uand  In  the  Detroit  river 
known  aa  "BeUe  Ule,"  and  to  Improve  and 
use  the  Fame  aa  a  parao  paA.  Section  2  oon- 
ferred  the  iwwor  upon  the  council,  bo  far  aa 
the  legislature  had*  a  right  to  confer  It,  to 
erect  and  maintain  a  bridge  over  tbe  Amer- 
ican channel  betweoi  the  island  and  the  main- 
land, and  also  the  power  to  purchase  and  ac- 
quire sufficient  real  estate  on  said  mainland, 
either  within  or  without  the  ilmita  of  the 
city,  for  suitable  approaches  to  such  bridge 
from  the  mainland.  The  Island  was  snbse- 
quently  purchased  hj  the  city  for  a  park,  and 
the  American  ciumnel  of  the  river  bridged, 
an  act  of  congress  having  been  obtained  per- 
mitting it  The  full  test  of  that  act  Is  set  out 
lu  Commissioners,  etc.,  v.  Common  Council, 
eta,  of  Detroit,  80  BUoh.  663,  45  N.  W.  Bep. 
608.  The  Idand  has  been  beautified,  and  la 
used  as  a  park,  and  tbe  bridge  going  across 
to  it  fully  completed.  The  end  of  the  bridge 
upon  the  mainland  is  within  the  dty  limits, 
and  at  a  point  directly  oppodte  of  the  south- 
erly end  of  the  boulevard  aa  It  enters  Jeffer- 
son avenue.  This  boulevard  extends  north- 
ward from  Jefferson  avcsme  about  four 
miles,  thence  weatward  for  several  miles, 
and  thence  southward  near  to  the  De- 
troit river;  tbua  inclosing  ttie  outer  lim- 
its of  the  dty  upon  three  stdea.  It  is 
150  feet  wide.  Tlds  boulevard  or  broad 
street  was  antltorlEed  to  be  buUt  and  main- 
tained  by  the  dty  by  Act  No.  874, 1«cal  Acts 
1879,  and  acts  supplemental  thereto.  The 
dty  acquired  the  rl^t  of  way  for  Ibis  boule- 
rard  largely  by  condemnation  proceedings, 
as  it  waa  authorized  to  do  under  the  act  The 
boolevaid,  la  now  neariy  completed.  Under 
ttie  powor  granted  to  It  by  Act  No.  301,  Lo- 
cal Acts  1879,  the  common  council,  on  Jan- 
nary  11,  1886,  purchased  from  Edward  Ran- 
ter and  wtfo  a  strip  of  land  for  an  approach 
to  the  bridge  from  the  mainland.  The  strip 
Is  160  feet  wide,  and  extends  from  Jefferson 
avenue  to  tbe  river.  It  Is  described  In  ttka 
deed  from  Kanter  and  wife  as  "one  hundred 
and  fifty  feet  tamt  on  Jefferson  avenue,  run- 
ning back  to  the  channel  bank  of  the  Detroit 
river  eaat  and  west,  lines  bdng  parallel,  and 
being  a  direct  extemdon  of  the  boulevard  or 
Frontenao  avenue,  so  called,  and  being  a  part 
at  front  oonoesdon  of  private  claim  No.  678, 
tormexly  In  the  township  at  Hamtramok." 
The  bridge  and  this  approach  were  completed 
in  the  fan  of  1889,  and  came  Into  general  use 
tff  the  pttblio.  At  the  time  ot  the  purdiase 
of  this  approach  the  natural  surfaoe  of  the 
ground  desodided  towards  tite  water's  edge, 
so  that,  in  tiie  c<»iBtruGtlon  of  flie  driveway 
leading  over  it  to  Hie  bridge.  It  was  filled  up 
to  a  levd  with  the  bridge,  some  15  foet  above 
the  natural  surface.  The  «itlre  width  of  the 
bridge  Is  44  feet  Tlie  driveway  over  it  is 
28  feet  wide.  The  drivewi^  over  the  ap- 
proach to  the  bridge  la  &e  same  width  as  ibe 
bridge,  but  Increases  io  wldth,a8ltapproadies 


Jefferson  avenue,  to  about  100  feet  This 
space  has  been  used  dnoe  the  fall  of  1889  as 
a  driveway  to  the  bridge  and  for  a  sidewalk 
for  pedestrians  upon  either  atde^  thus  leaving 
a  strip  on  the  outer  side  of  each  walk  about 
25  feet  In  width  at  JefCerson  avenue  and  60 
f(M>t  nide  at  the  channel  bank  of  the  river. 
These  strips  have  not  been  filled  In,  but  slope 
to  the  river.  The  complainants  filed  their  bUl 
in  the  Wayne  drouit  court  in  chancery,  set- 
ting up  that  they  are  the  owners  of  the  lands 
adjacent  to  these  striiis,  and  have  a  frontage 
thereon.  Itiey  procured  their  title  to  these 
lands  after  Kanter  and  wife  deeded  the  ap- 
proiifli  to  the  bridge  to  the  city,  and  now 
claim  that  such  approach  Is  in  its  entire  width 
a  public  street,  and  through  which  they  have 
tbe  right  of  Ingress  and  egress  to  their  lands. 
It  is  claimed  by  the  defendants  that  It  is 
their  intent  to  ornament  these  strips  ontdde 
of  the  walls,  and  to  prevent  encroa<^ment8 
thereon  to  erect  necessary  fences  or  walls 
along  the  outer  sides  of  the  same.  The  com- 
plainants seek  by  their  bill  to  enjoin  the  de- 
fendants teom  erecting  and  maintaining  these 
fences  or  walks.  Defendants  daim  that 
these  pieces  of  land  are  not  a  part  of  the 
public  highway,  but  that  the  dty  may  devote 
them  to  the  purposes  of  a  park,  and  shut  off 
the  approaches  from  dther  side.  Complain- 
ants' bill  was  dismissed  In  the  court  below, 
and  tiiey  appeal. 

It  la  ccmt^ided  by  counsel  for  oomplalnanis 
that  these  parods  of  land  have  always  betsa 
regarded  throughout  thdr  entire  width  by 
the  common  council  and  the  board  of  public 
works  aa  a  street;  that  the  atrip  of  land  from 
J^erson  avenue  to  tiie  river  was  purdiaaed 
for  that  purpose,  and  no  other  than  as  an 
approadiL  to  Uie  bridge  and  a  ooi^uatloa 
or  extension  of  the  boulevard  to  the  bridge. 
This  idece  of  land  waa  puichaaed  by  the  diy 
under  the  power  granted  by  the  aoove-named 
aot  TbiB  act  doea  not  define  the  utoit  of 
Hie  land  to  be  puxohaaed,  but  doea  provide  for 
the  "purchase  of  auffident  real  estate  on  the 
mainland  tot  mltable  approaches  to  the 
bridge."  The  general  purpose  of  the  act  was 
to  ensile  the  dty  to  acqdre  the  laland  for  a 
pnUlo  paA,  and  to  provide  the  means  of 
reaching  i^  and  not  to  extoid  Hue  boulevard. 
The  boulevard  was  opened  and  constructed 
under  other  acts;  ana  1^  tba  action  of  the 
coundl  flie  bridge  was  located  so  that  the 
north  end  should  be  In  line  with  the  boule* 
yard.  The  dty  had  no  power  to  condemn  the 
laim  tor  aucb  approadies,  bat  ma  ttupowored 
to  acquire  It  by  punfluue  ahme.  By  the  pmv 
obaae  It  waa  regarded  aa  a  part  of  the  park. 
It  is  its  direct  entrance  from  the  mainland. 
If  the  dty,  under  the  power  glvoL  by  the  act, 
had  purchased  lands  of  greater  width,  the 
claim  might  aa  well  have  been  made  that  the 
wtude  width  should  be  set  apart  aa  a  publio 
hi^way.  The  part  filled  and  set  apart  as  a 
pnbUo  hi^way  has  already  been  described. 
The  pieces  outside  of  that  travded  have  nev- 
er been  so  used*  and  it  must  be  regarded  aa 
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briongtaiff  to  the  city.  For  HdS  parpoM  Uia 
olty  has  tb»  nndoabted  tight  to  loolow  the, 
•trips,  and  deroto  0wm  to  any  pvrpoae  for 
the  aeeommodatlon  of  the  pnbUo  In  eoimeo- 
tlon  with  the  park,  for  ornamentation  or  otb- 
erwlae.  The  oomplalnants'  bUl  was  property 
dismissed.  The  decree  of  the  court  below  la 
afflrmed,  with  costs. 

MONTGOMBBX,  did  not  rit  Ihegdwr 
Joatloea  oonoiimd. 


8T1BVBNS  T.  PANTLIND  at  aL 
(8npr«M  Ooort  oCMicUgaiL  Mardi  10, IflOa) 

LUIDLOKB  ASJt  TSNAIlT— BDRBSXOSE  OW  FbBH- 
I8SS— iHSTKDCnOITt. 

1.  Where  the  l«aM  <rf  a  mill  for  the  pur* 
pose  of  sawing  owtain  lo«  piovid«d  that,  oa 
completl(Hi  of  the  work,  defendant  ahould  le- 
■tore  the  preiolsea  in  as  good  conditlCMi  as 
when  reoeiVed,  plaintitTa  knowledge  that  de- 
fMidants  bad  completed  the  Bawiog  and  die* 
diarged  their  workm«u  but  bad  not  reoioTed 
all  their  lomber  from  the  yard,  nor  the  rubbish 
flrom  about  the  mUI,  does  not  ooastitnte  a  sur- 
render of  the  premiBee.  M  as  to  nriiere  defttid- 
aats  from  UaHUty  tot  the  destruction  of  the 
mill  by  fire. 

2.  In  an  action  by  the  lessor  of  a  ■awmiii 
against  the  leaseeH  for  a  breach  <rf  the  contract 
hj  the  negligoit  destruction  of  the  mill  by 
Ore,  wberem  a  queetiMi  lo  dispute  was  whether 
the  premises  bad  been  surrendered  before  the 
fire,  the  court  inatructed  the  jury  that,  "eTen 
if  the  mill  were  turned  over  to  plahitur.  yet 
If,  by  reason  of  the  carelesineu  of  defendants, 
Bre  nad  been  taken  from  the  mill,  and  pat  Into 
the  sawdust  adjoining,  it  would  OMistitnte  a 
breach  of  the  omtract:  and  if  the  fire  re- 
mained there  without  the  knowledge  of  plain- 
tiff, and  afterwards  broke  out  and  destroyed 
the  mill,  and  it  is  traceable  to  the  carelessneee 
of  defendants,  then  they  are  liable."  Held, 
that  the  instruction  was  correct,  as  plaintiS 
was  not  required  to  res<nt  to  an  aettm  on  th» 
case  for  such  negligence. 

Error  to  drcnlt  court,  Oac«(rta  oonntr;  J* 
Byron  JudklDs.  Judge. 

Action  for  breach  of  a  lease  by  Tnunan  B. 
Stereos  agalnat  George  £.  Pantllnd  and  an- 
other. Plnlntlff  had  Judgment,  and  defend- 
ants bring  error.  Affirmed. 

For  former  report,  aee  40  N.  W.  Bep.  002. 

Klngal^  ft  Elelnhatia,  <M.  Brown,  of  ecnmr 
aeU  for  appeUanta.  Oiariea  A.  Withey,  for 
appelleeu 

GRANT,  J.  TbB  tarma  of  ttae  leiue  In- 
TolTlng  the  questions  now  raised,  are  stated 
In  87  Mich.  476. 40  N.  W.  Rep.  002.  The  erl- 
daue  then  glTen  is  also  sobstantiaUy  the 
same  as  in  the  present  record,  whidti.  In 
addition,  ctmtalns  evidence,  siren  on  flie  part 
of  plaintiff,  trading  to  ahow  that  at  the 
time  of  the  alleged  surrender  of  the  property 
to  plaintiff  there  were  logs  In  the  mill  yard, 
lumber  and  dabs  in  the  mill,  and  tomber 
nptm  tbB  docha  and  tn  the  yard.  The  eri- 
dence  will  be  referred  to  In  connection  with 
the  l^Eal  qneationB  to  be  determined. 

1.  The  conrt  left  it  to  tlie  Jury  to  de- 
termine whether  the  lease  waa  In  fact  ter- 


minated. This  ruling  and  the  fasstractlons 
given  wm  correct  tf,  imder  the  plalnttff^ 
own  showing,  the  lease  had  not  erplTed.  No 
time  was  fixed  in  the  lease  for  its  termina- 
tion. This  depended  upon  a  contingent,  Tls: 
the  cutting  of  the  logs  which  the  defendants 
had  hi  plalntlfl*s  mill  and  on  lota  ad- 
joining, within  the  meaning  and  osnstmetloD 
of  the  lease  as  determined  from  Its  "tour 
comets."  It  did  not  by  Its  terms  expire 
the  moment  the  laat  log  waa  cot  Into  tombeTr 
and  the  workmen  discharged.  The  defend- 
ants possessed  Oie  undoubted  right  to  retain 
possession  for  the  removal  of  their  lumber, 
and  for  pntttng  die  ndll  in  the  condition 
required  by  the  contract  before  turning  It 
over  to  plaintiff,  who  gave  evidence  tending- 
to  ahow  that  defendanta*  foreman  and  agent, 
Mr.  White,  had,  after  abutting  the  mUl  down, 
and  diacbargfng  the  woriunen,  made  a  con- 
tract for  the  removal  of  the  lumber  still 
there.  When  fSa  mill  was  lihut  down,  ^Aain- 
tiff  was  legally  entitled  to  presume  that  de- 
fendants would  perform  their  omtract  be- 
fore surrendering,  and  that  they  desired  to 
reteln  poascsdon  tin  that  waa  done.  Not 
having  comi^led  with  the  terms  of  the  lease, 
according  to  plaintiff's  evidoue,  some  notice 
or  act  equivalent  to  a  notice  was  necessary 
on  the  part  of  Hie  defendants  saying  to  him 
that  tbey  abandcmed  the  premises  and  sur- 
rendered the  property.  The  bare  statement 
that  they  had  ceased  sawing,  and  had  dls- 
diarged  their  mill  handa,  and  the  knowledge- 
of  these  facts  by  the  plaintiff,  are  not  equtrar 
lent  to  meik  notice,  tf  fbvr  had  left  Ibe- 
property  in  the  conditioa  required  by  the- 
lease,  or.  In  other  word%  If  they  had  ftilly 
performed  the  contract,  and  thm  abandoned 
the  premises,  with  the  knowledge  of  Oie- 
[dalntiff,  thwe  would  be  mudi  force  in  the 
cmtentlon  that  Ipso  facto  the  lease  waa  at 
an  end,  and  no  formal  surmder  necessary. 
Bnt  the  premises  were  not  in  ttis  condltton. 
According  to  plainturs  testlniinly,  Oils  fact 
was  admitted  by  White,  who  had  the  exxSxt- 
aire  charge  of  d^endants'  bwdneas  at  the 
mill,  and  told  plaintiff  that  Hr  Watson,  wbiy 
had  n^EOtl&ted  the  lease  on  bdialf  of  defend- 
ants,  would  be  there  In  a  day  or  two,  fix  the 
matter  up,  and  turn  the  property  over.  No- 
statement  was  made  to  plaintiff  that  defend- 
ants did  not  Intend  to  pnt  the  property  tn> 
the  condition  omtracted  for,  and,  aa  already 
stated,  he  had  the  legal  rit^t  to  presume  that 
Qiej  would  do  so.  If  the  Jury  bdleved  tiie- 
testimony  of  White,  the  property  waa  sur- 
rendered, and  the  plaintiff  tn  possession,  if 
th^  believed  the  evldenoe  tor  the  plaintiff, 
there  was  no  surrender,  and  the  mill  was  le- 
gally tn  the  possession  mid  tmder  the  control 
of  the  defendants,  llie  question  was  fidily 
and  properly  submitted  to  tlie  Jury. 

2.  It  Is  alleged  as  error  that  the  court  re- 
fused to  Instruct  tiie  Jury  Hiat  "Mr.  White, 
in  his  capacity  as  agent  or  superlntendenfe 
of  the  Job  of  cuttlxig  these  logs,  had  no  Im- 
plied authority  arijring  firom  his  position  «ts- 
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«iich  agmtr  which  wmild  authorize  him  to 
make  any  arrangemait  with  the  plaintiff 
looking  towardi  the  contintianoe  of  the  de- 
fendants' tenancy  after  the  logs  were  cnt. 
and  the  mill  abut  down  for  good."  Ui>on 
this  point  the  court  Instructed  the  Jury  as 
ftollowB:  ^The  cutting  of  the  timber  Itself 
would  determine  the  contract  If  no  words 
were  spoken.  For  Instance,  the  defendants 
hired  the  mill  for  a  specified  time  and  pur- 
pose; when  that  time  arrlTed,  and  the  pnr^ 
pose  was  fulfilled  by  the  cutting  of  the  tim- 
ber, then  their  rlghta,  of  course,  by  opera- 
tion of  law,  merely,  terminated,  and  they 
eould  not  hold  It  longer  without  the  plaln- 
tUTs  consenting  to  a  renewal  of  the  lease. 
That  la  dear,  and  If  no  words  were  spoken 
other  than  discharging  the  employes  and 
closing  the  mill,  and  leaving  it  in  the  plaln- 
tilTs  bands,  It  went  back  to  the  plaintiff's 
hands,  and  be  could  not  recover  on  the  mere 
ground  that  it  was  In  the  bands  of  the  de- 
fendants. But  I  think  this  also:  that  al- 
though White  was  the  foreman  mainly  for  the 
purpose  of  cutting  the  timber  under  the 
lease,  and  acting  for  the  defendants  in  this 
«ult,  and  being  on  the  ground  and  acting  for 
them  when  an  objection  was  made  by  the 
plaintiff  for  tiie  reason  assigned  by  him, 
White  had  the  power  to  make  the  arrange- 
ment claimed  by  the  i^alntlff  to  have  been 
made;  and  If  the  plaintiff  refnsed  to  take 
tbe  min  back  on  the  ground  assigned,  and 
White  Bfdd,  'AJl  right  Walt  &  few  days. 
MajMT  Watson  will  be  op  to  surrender  tbe 
mill  over  to  you,*~-and  he  relied  upon  it,  tt 
would  not  be  In  the  possessLon  of  tbe  plain- 
tiff meanwhile,  but  It  would  still  be  under 
the  control  and  dominion  of  the  defendants." 
The  court  erred,  as  already  shown,  in  hold- 
tog,  as  it  did  In  the  language  above  quoted, 
that  cutting  the  timber  and  shutting  down 
the  mill  terminated  the  lease.  He  entirely 
■omitted  certain  obligations  resting  upon  de- 
fendants, and  specIHed  in  the  lease,  which 
have  above  been  pointed  out;  but  this  part  of 
Hie  charge  was  favorable  to  the  defendants, 
and  was  In  exact  accord  with  their  theory. 
The  otmversatlcHi  with  White,  as  detailed  by 
plaintiff,  made  no  new  arrangement  with  tbe 
defendants,  nor  changed  the  terms  of  the 
lease.  Plalnttll  testified  that  White  told  him 
that  he  had  no  authority  to  turn  over  tbe 
mill;  that  he  did  not  offer  to  turn  it  over; 
and  that  Watson  would  attend  to  that  when 
he  came  up.  Defendants  reelde<i  in  Grand 
Kaplds,  while  the  mill  was  situated  In  Osce- 
ola county,  a  long  distance  away.  Only  one 
of  the  def^dants  visited  th^  mill  during 
the  time  of  the  lease,  and  he  only  once  or 
twice.  White  was  their  sole  agent  there, 
with  authority  to  employ  and  discbarge  men, 
and  had  the  supervision  of  the  entire  busi- 
ness. If  he  had  no  authority  to  make  the 
statement  attributed  to  him,  which  counsel 
and  court  seem  to  have  construed  Into  some 
new  arrangemrat,  it  Is  equally  clear  that  he 
liad  no  authority  to  bind  his  principal  by 


turning  the  property  over  with  the  con- 
ditions of  the  lease  unfulfilled.  But  the 
plaintiff,  under  the  case  made  by  him,  did 
not  recognize  the  lease  as  terminated,  or  that 
he  was  making  a  new  arrangement  con- 
trary to  Its  terma  The  evidence  of  this  con- 
versation was  competent  only  for  the  pur- 
pose of  showing  that  the  lease  was  not  in 
fact  snrrandered.  It  was  a  part  of  the  res 
gestae.  The  charge  complained  of  was  er- 
roneous, and  Improperly  limited  the  Issue  In- 
volved. It  la  evident,  however,  that  the  jury 
found  plalntUTs  statement  of  the  conversa- 
tion to  be  correct.  This  being  so,  the  error 
was  without  prejudice;  for.  if  plaintiff's  ver- 
sion were  correct,  there  was  no  surrender, 
and  no  change  of  possession.  The  court 
erred,  but  against  the  plaintiff,  in  saying 
to  the  Jury  that.  In  the  absence  of  spoken 
words,  the  mill  was  left  in  plaintiff's  hands 
and  went  back  to  him.  Plaintiff  was  em- 
ployed by  tbe  defendants,  was  himself  dis- 
charged, bot  Ihe  r^t  was  unpaid.  He  lived 
in  a  house  near  by,  and  saw  all  the  prepara- 
tLons  for  doalng.  But  the  legal  resnlt  of 
all  this  was  not  to  restore  to  plaintiff  the 
possession  and  control  of  the  property,  be- 
cause the  mill  was  not  in  the  condition  In 
which  defendants  agreed  It  should  be  when 
turned  over,  and  defendants  bad  signified  no 
Intention  not  to  perform  their  contract  In 
this  regard. 

3.  I>^endants  insist  that  the  declaration  Is 
based  solely  upon  the  theory  that  the  fire 
occurred  while  they  were  in  poeseaslon  of  the 
property;  that.  If  the  Are  had  occurred  after 
the  termination  of  the  lease,  defendants 
conld  only  be  held  liable  In  an  action  ou  the 
case  forne^lgence,  and  not  In  an  action  based 
upon  the  violation  of  contract  obligations, 
and  that,  therefore,  it  was  ^ror  for  the 
court  to  instruct  the  jury  that,  "even  If  the 
mill  were  turned  over  to  ^ae  plaintiff,  yet 
if,  by  reason  of  the  carelessness  and  mis- 
management of  the  defendants,  fire  had  been 
taken  from  the  mill,  and  put  into  the  saw- 
dust adjoining.  It  would  constitute  a  breach 
of  contract;  and  If  the  fire  remained  there 
without  the  knowledge  of  the  plaintiff,  and 
afterwards  broke  out,  and  destroyed  the  mill, 
and  it  is  traceable  to  the  carelessness  of  the 
def^idants,  then  they  are  liable."  Tbe 
declaration  set  forth  the  contract  In  full; 
alleged  the  duties  of  the  defendants  under 
It;  that  the  defendants  wholly  neglected 
such  duty  and  their  obligations  under  the 
contract;  neglected  to  keep  a  night  watch- 
man; neglected  due  care  and  dlilgouce  to 
preserve  the  property  from  damage  and  de- 
struction by  fire;  allowed  the  slabs,  saw- 
dust, and  other  debris  to  accumulate  Lu  and 
about  and  immediately  adjoining  the  mill; 
negligently  threw  and  deposited  the  fire  from 
the  furnace  Into,  upon,  and  about  such  saw- 
dust and  other  debris.  All  these  acts  were 
alleged  to  be  bre^iches  of  the  contract. 
Plaintiff  planted  his  right  of  action  solely 
upon  the  violation  of  the  contract,  and,  by 
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proof,  connected  13ie  tnjniy  dlrectlr  wltli 
Buch  Tlolatifm.  It  la  immaterial,  therefore, 
whether  Injury  resulted  befm  or  after 
ttie  termination  of  the  lease.  In  either  event, 
an  action  would  lie  upon  the  contract.  It 
ia  true  the  dedarati<m  aUeged  tiiat  defend- 
ants had  not  returned  the  pn^erty  to  i^alu- 
tiff;  but  this  was  not  the  giat  of  the  action, 
nor  did  it  of  itsdf  afford  an  Independont 
ground  of  recovery.  We  think  the  Instruc- 
tion was  correct. 

4.  The  court  tnstmcted  the  Jury  that 
whether  the  mill  -vras  turned  over  to  plain- 
tiff or  not.  If  he  knew  of  the  ftct  that  flie 
was  smoldering  In  the  sawdust  after  Aet&nA- 
ants'  agent  went  away  and  left  It,  and  knew 
of  the  approaching  dan^r  by  reason  of  It. 
and  took  no  measures  to  prevent  It  from 
burning  the  mQI,  it  would  be  a  bax  to  Oils 
action.  Defradants  Insist  that  the  proo& 
concludvely  show  ttiat  ptolntlff  did  know  of 
the  fire  there;  ttuit  It  was  likely  at  any  time 
to  break  out;  that  he  took  no  steps  to  watch 
it  or  prevent  it;  and  that,  therefore,  he  was 
in  law  guUly  of  ctmtrlbutory  negligence.  Tbe 
mlU  was  closed  down  about  4  o'clock  P.  M. 
July  11th.  Plaintiff  testifled  that  the  mOl 
had  caught  fire  from  the  sawdust  j^e  shortly 
before  a  temporary  shut  down  for  the  4th 
of  July;  that  he  had  no  knowledge  of  any 
flre  after  that;  that  <ni  the  11th,  whm  the 
mill  closed  down,  he  told  White  that  'It  was 
very  dangerous  to  leave  the  mlU  In  that  con- 
dition; that  the  mill  had  already  caught  flre, 
and  was  liable  to  again;  and  that  sawdust 
held  flre  In  It  any  time  almost."  Defendants 
kept  a  watchman  upon  the  property  during 
the  night  of  the  11th.  and  plaintiff  testifled 
that  he  did  not  know  until  after  the  flre 
that  they  had  withdrawn  the  watclunan. 
The  flre  occurred  on  the  morning  of  the  13th, 
about  4  o'clock.  Certainly  the  plaintiff  was 
not  called  upon  to  watch  the  property,  or 
take  any  steps  to  protect  It,  until  he  knew 
that  the  watchman  w&9  withdrawn,  and  that 
d^endanta  had  withdrawn  all  protection 
over  the  property.  Whether  this  was  bo  was 
a  question  of  fact  for  the  Jury.  If  the  plain- 
tiff's evidence  be  true  in  regard  to  throwing 
the  flre  from  the  furnace  into  the  sawdust 
and  slabs.  White,  whose  negligence  was  the 
negligence  of  the  defendants,  was  guilty  of 
gross  negligence,  and  a  gross  disregard  of 
plaintiff's  rights  and  his  own  employers*  In- 
terests. The  testimony  on  plaintiff's  part 
Showed  that  he  knew  that  the  sawdust  pile 
had  repeatedly  taken  fire,  and  that  he  had 
helped  to  put  It  out.  Under  these  drcura- 
Btances,  the  law  will  not  relieve  defendants 
from  their  own  negligence  without  showing 
that  plaintiff  knew  that  they  had  abandoned 
the  property,  and  should  thereafter  exerdse 
no  care  or  control  over  It  It  Is  not  entirely 
clear  that  any  obligation  rested  upon  him  to 
look  after  the  property  until  the  lease  was 
terminated.  Plaintiff  had  no  actual  knowl- 
edge that  there  was  flre  In  the  sawdust  He 
knew  that  there  waa  danger  of  Ita  b^ng 


there,  and  so  informed  White.  White,  recog- 
nizing the  danger,  and  knowing  the  provi- 
sions of  the  contract,  kept  a  watchman  the 
following  night,  and  thai  withdrew  him, 
wltiiont  any  notice  to  plaintiff.  Under  Xbeat 
circumstances.  It  would  be  difficult  to  dis- 
cover any  les^  obligation  upon  the  part  of 
plaintiff  to  watdi  the  property.  fHw  diarge 
was  as  favorable  to  the  defendants  am  waa 
justified  by  the  evidence. 

Judgment  affirmed.  The  other  justices  con- 
curred. 


DBS  JARDINS  et  aL  v.  THDMDEB  BAY 
RITBB  BOOM  CO. 
(Bopreme  Court  of  Ulchigan.  Uareh  10^  18B3.) 

THRBPASa— TlTLB  TO  MAINTAIN  —  DlHBCTIWO  VbB- 

DicT— DsaoRimoii  uc  Dm. 

1.  Persons  holding  lands  undw  a  oontraet 
of  sale  which  does  not  give  them  any  pos- 
sessory rights  therein  before  completion  of  pay- 
ment therefor  cannot,  before  such  payment; 
maintain  an  action  for  damages  done  to  such 
land,  rince  tliey  ai«  not  the  owners  of  the  free- 
hold. 

2.  A  verdict  should  not  be  directed  in  far 
vor  of  a  party  where  there  ia  evidence  which 
mifrht  support  a  verdict  for  his  (H>PoneDt 

3.  A  conveyance  of  land  ia  a  deed  as  all 
the  boomage  rights,  "cMnmencing  at  the  south- 
erly  boundary  of  lot  6,  in  section  21,  on  the 
easterly  side  of  s^d  tiv«>,  and  extending  along 
the  same  ^de  of  the  said  river  to  the  westerly 
boundary  of  lot  9,  In  said  section,  being  the 
outside  of  the  'oxbow,*  so  called,  ano  the 
boomage  rights  belonging  to  that  pwtloB  of  lot 
9  nortii  of  said  river,"  suffidoKly  describee 
the  land  conveyed. 

Error  to  circuit  court,  Alpena  county;  Rob- 
ert J.  Kelley,  Judge. 

Action  by  Damas  Dee  Jardlns  and  another 
against  the  Thunder  Bay  Blver  Boom  Com- 
pany to  recover  for  damages  to  land  alleged 
to  belong  to  plaintiffs,  and  for  crops  de- 
stroyed through  defendant's  alleged  n^ll- 
gence.  Judgment  for  defendant  Plalnttflb 
api>eal.  Affirmed. 

Defendant  offered  In  evidence  the  record  of 
a  deed  from  John  S.  Minor  and  wife  to  Au- 
gustus N.  Spratt,  George  L.  Malta,  and  an- 
other, dated  December  1,  1881.  recorded  De- 
cember 28,  1881,  in  Liber  9  of  Deeds,  at  page 
2ei,  which  was  received  without  objection, 
and  the  following  is  a  description  of  the 
premises  conveyed  therein:  "All  and  singular 
the  boomage  rightB  and  privileges,  ocnnmen- 
clng  at  a  point  80  rods  up  the  river  from  the 
state  road  bridge,  on  the  shore  of  lot  10.  In 
section  22,  and  extending  along  the  westerly 
or  northerly  side  of  said  Thunder  Bay  river, 
to  the  section  line  between  sections  21  and  22, 
in  town  21  north,  range  8  eaat  Also  all  the 
boomage  rights  and  privileges,  commencing 
at  the  southerly  boundary  of  lot  6,  In  section 
21,  on  the  easterly  aide  of  said  river,  and  ex- 
tending along  the  same  side  of  said  river  to 
the  westeriy  boundary  of  lot  0,  in  said  sec- 
tion, being  the  outside  of  the  'Oxbow.'  so 
called,  and  the  boomage  rights  belonging  to 
that  portion  of  lot  9  north  of  said  itvw.  Also 
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the  southerly  shore  and  part  vt  aald  rlrer  ly- 
ing Inside  of  lot  6,  being  the  inside  of  the 
"Oxbow,*  so  called;  meaning  thereby  to  con- 
vey all  the  booma^  tl^ts  and  priTlleges  In 
the  Thunder  Bay  river,  which  comprises  the 
"Oxbow,*  so  called,  and  the  boomage  rights 
and  privileges  belonging  to  that  part  of  said 
lot  0  north  of  said  river,  and  the  boomage 
rights  and  privileges  belonging  to  said  lot  10, 
above  described."  Defoidant  also  offered  In 
evidence  the  record  of  a  deed  from  the  same 
grantees  mentioned  In  the  prior  oonveyance, 
namely,  A.  N.  Spratt,  George  L.  Maltz,  and 
others,  to  the  BUnor  Lumber  Company,  re- 
corded in  TJber  7  of  Deeds,  page  336,  convey- 
ing the  same  lands  described  in  the  forego- 
ing deed.  The  date  at  this  last-mentioned 
deed  was  the  23d  day  of  December  In  the 
year  1881,  and  was  recorded  the  28th  day  of 
December,  18S1,  in  Liber  7  of  Deeds,  at  page 
336.  I^ntlfTs'  ootmsel:  "To  that  we  ob- 
ject; for  the  reason  that  tlie  description  did 
not  convey  any  real  estate  whatever.  The 
Court:  Does  your  objecticm  extend  to  both 
conveyances?  Mr.  Tumbull:  Yes,  to  both 
conveyances.  It  Is  the  same  description  in 
both  conveyances;  the  description  describing 
it  as  the  boomage  rights  on  the  liyer.  Such 
a  description  as  that  otHtveys  nothing.  It 
don't  pretend  to  convey  any  realty  at  all,  and 
the  boomage  rights  are  something  that  is  at- 
tached to  a  realty;  they  cannot  exist  without 
it.  The  Court:  Th^  will  be  received  In  evi- 
dence." Exception  by  plaintiff. 

J.  D.  TnmbuIU  for  appdlants.  Frank 
Bmerlck,  for  app^ea 

LONG,  J.  On  the  trial  of  this  canse  the 
Jury  found  in  favor  of  the  defendant  It  ap- 
pears that  the  plalntlflTs,  In  April,  18S&,  pur- 
chased upon  contract  87%  acres  of  land,  now 
situate  In  the  dty  of  Alpena.  The  land  is 
somewhat  over  half  a  mile  In  length  north 
and  south  and  80  rods  wide,  &e  south  end 
being  bounded  by  the  Thunder  Bay  river. 
The  river  at  a  point  near  the  east  boundary 
formerly  made  a  short  detour  to  the  north 
Into  the  land,  and  then  returned  to  a  point 
only  a  few  rods  from  where  it  had  departed 
from  Its  crossing,  thus  forming  an  oxbow, 
Including  about  T  acres  of  land,  and  its  neck 
being  only  about  150  feet  wide.  Many  yeara 
ago  the  water  cut  a  channel  across  the  neck 
of  the  oxbow,  through  which  the  entire  cur- 
rent of  the  river  now  nms,  leaving  dead 
water  In  the  old  channel.  The  defendant  is 
a  corporation  organized  under  the  laws  of 
this  state  as  a  rafting,  running,  booming  com- 
pany. Its  operations  extend  over  some  miles 
of  this  river,  and  consist  fn  running  all  logs 
delivered  to  It  down  the  river  to  various  saw- 
mills. It  maintains  a  dam  for  floating  pur- 
poses, about  six  miles  up  the  river  from 
plaintiffs'  land.  It  is  used  by  the  defendant 
when  the  water  gets  low  in  the  river  for  the 
purpose  at  floating  logs  off  the  rapids  in  the 
river,  wlildi  commence  two  or  three  miles 


above  the  plalntiflFs'  land,  and  extend  up  to 
the  dam.  Hie  w.iter  Is  raised  by  means  of 
gates  in  the  dam,  and  Is  ponded  when  the 
river  gets  low  in  the  summer,  to  raise  the 
waters  on  .the  rapids  to  float  the  logs  off. 
The  plaintiffs'  claim  is  that  during  the  spring 
and  summer  of  1880  the  defendant,  by  means 
of  this  dam  and  Its  gates  and  appliances, 
accumulated  and  ponded  the  water  of  the 
river,  and  then  let  It  off  in  floods,  thus  rais- 
ing the  water  In  front  of  their  lands,  and 
causing  injury  to  their  grass  and  pasture 
lands,  hay,  crops,  and  potatoes,  destroyed 
their  bridge  and  roadway,  and  washed  away 
a  quantity  of  their  land.  The  court  directed 
the  Jury  on  the  trial,  substantially,  that  If 
the  defendant  company  so  raised  tiie  waters 
In  the  river  as  to  cause  It  to  overflow  and  de- 
stroy the  plaintiffs'  crops  growing  upon  their 
premises,  the  plaintiffs  would  be  entitled  to 
recover  for  such  Injury  whatever  damages 
the  Jury  mi^t  find  they  had  sustained.  It 
Is  contended  by  plaintiffs'  counsel  that  the 
court  was  In  error  (1)  tat  refusing  to  permit 
plaintiffs  to  recover  for  the  value  of  the  land 
destroyed;  (2)  In  refusing  plaintiffs' request  to 
charge  the  Jury  that  mider  the  evidence  the 
plaintiffs  were  entitled  to  recover;  (S)  In 
permitting  defendant  to  introduce  In  evi- 
dence certain  deeds. 

1.  On  the  trial,  plaintiffs  attempted  to 
prove  the  value  of  the  land  washed  away 
and  destroyed,  and  the  court  ruled  that,  inas- 
much as  the  plaintiffs  held  the  land  only  un- 
der their  land  contract,  they  were  not  the 
owners  of  the  freehold,  and  could  not  re- 
cover the  value  of  the  land.  It  appeared 
that  on  April  20,  1880.  John  &  Minor  was 
the  owner  of  the  land  in  controversy.  On 
that  day  he  executed  a  contract  to  the  plain- 
tiffs for  the  sale  of  the  land  for  the  sum  of 
$2,000.  The-  plaintiffs  went  Into  possession 
under  the  contract,  and  before  the  time  of 
the  Injury  had  paid  $250  of  the  purchase 
money.  At  the  time  of  the  bringing  of  the  suit 
they  had  ptUd  only  $000,  and  at  the  time  of 
the  trial  they  still  owed  $750  on  the  land. 
The  contract  Is  set  out  In  the  record,  and 
does  not  In  express  terms  give  the  plaintiffs 
any  [lOBsessory  Interests  in  the  lands,  al- 
though impliedly  it  does  give  the  vendees 
the  right  of  entry  to  make  Improvements 
pending  the  performance  of  the  contract,  and 
provides  for  a  forfeiture  of  the  contract  In 
the  event  of  failure  to  perform  on  their  part. 
It  Is  settled  In  this  state  that  the  purchaser 
of  land  under  a  contract  which  does  not  in 
terms  give  the  vendee  possessory  rights  can- 
not, before  he  has  fulfilled  all  the  conditions 
of  his  contract,  and  become  absolutely  en- 
titled to  a  conveyance,  maintain  an  action 
for  injuries  to  the  freehold,  but  such  right 
of  action  belongs  to  the  lawful  owner  of  the 
land.  Moyer  v.  Scott.  30  Mich.  345.  Hie 
court  was  not  In  error,  therefore,  In  exclud- 
ing this  evidence.  Destruction  of  the  free- 
hold, as  by  washing  away  of  land,  is  an  inju- 
ry for  which  no  cme  but  the  owner  of  the  in- 
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heiltaace  can  racorer.  Anderson  r.  Boom 
Co.,  67  Mich.  21S,  23  N.  W.  Rep.  776. 

2.  The  request  to  direct  tbe  verdict  In  far 
Tor  of  the  plaintlSs  wan  properly  refused, 
as  there  was  some  testimony  tending  to  show 
that  whatever  Injotiee  occurred  to  plain tlffi' 
cropa  were  caused  by  the  freshet,  rather 
than  by  the  act  of  the  defendant  company 
In  letting  off  the  water  from  its  dam. 

3.  Certain  deeda  were  offered  In  evidence 
by.  tbe  defendant,  coaveylng  booming  rights 
and  prlvUegea  on  either  ride  of  tbe  dead 
water  around  the  oxbow  on  plaintiffs'  lands. 
These  deeds  were  made  by  John  S.  Minor, 
before  the  contract  was  made  by  him  to 
the  plaintiffs,  to  Spratt  &  Maltz,  and  by  them 
to  the  Minor  Lumber  Company.  The  con- 
tract to  the  plaintiffs  expressly  reserves  all 
the  rights  and  privileges  conveyed  by  those 
deeds.  The  obcJectlon  to  the  deeds  was  that 
they  were  Insufficient  In  describing  the  prop- 
erty as  boo  mage  rl^ts,  Instead  of  describing 
the  partlcnlar  piece  of  land  conveyed.  The 
deeds  described  the  land  to  be  oonr^ed 
with  soffldent  certain^,  but  limited  the  gran- 
tee's rii^ts  to  booming  along  the  river,  and 
the  ri^ts  snd  privileges  in  tbe  waters  of  the 
river  belonging  to  the  lands  described.  We 
think  there  was  sufflcieait  cortainty  In  the  de- 
scription of  the  deeds  to  permit  them  to  be 
received  in  evidence  for  the  purpose  for 
wliich  they  were  offered  on  the  trial. 

Certain  other  questions  were  discussed 
orally,  which  we  do  not  deem  It  important 
to  notice,  as  it  appears  that  all  the  questions 
of  fact  In  controversy  on  the  trial  were  fully 
and  fairly  submitted  to  the  Jury.  We  find 
no  error  In  the  record.  The  Judgment  must 
be  affirmed,  with  coats.  The  other  Justices 
concurred* 


KIBKWOOD  V.  HOXIB  et  al. 

{BvpreiM  Onrt  of  Michigan.  Mareh  10^  1898.) 

lCBOHAmo*s  LiBW— ITancB— JDBiu)icnoir<- 
Waiver. 

L  Undsr  laws  1885.  kk  2SB.  29S,  providing 
that  a  lien  attaches  to  land  when  the  vendor 
fumlBhes  material  for  a  structnre  to  be  erected 
thereon  nnd«r  a  contract  with  the  owner,  a 
lira  exists  independent  of  the  notice  and  pro- 
ceedings to  enforce  it;  ami  though  3  How.  SL  S 
8398c.  (Laws  1888,)  provided  thnt  a  lien  shall 
not  attach  nnlesa  a  notice  is  flied  with  the  reg- 
ister of  deeds,  a  lien  filed  in  1890,  in  accord- 
ance with  the  law  of  1885.  for  materials  fur- 
nished in  18ST,  is  not  avoided  bv  section  8398c, 
since  the  lira  had  already  vested  under  the  law 
of  1885. 

2.  Whne  a  matmlal  man  sues  fen*  mate- 
rials famished,  in  a  court  of  law,  under  a  void 
act  attempting  to  confer  on  snch  court  power 
to  -declare  the  judgment  therein  a  lien  on  the 
land,  and  a  Jndgment  is  readied  aealnst  the 
owner,  which  it  Is  agreed  between  the  parties 
shall  be  a  lien  against  the  land,  such  Jndgment 
is  only  valid  as  a  personal  obligation  against 
the  owner,  since  the  consent  of  the  parties 
was  insufficient  to  Rive  the  court  juriadiction. 

3.  The  mere  fact  thnt  the  material  man 
took  a  Dersonal  Judfrniout  against  the  owner 
is  insuificient  to  establish  his  waiver  of  the 
lien,  where  it  appears  from  his  act,  la  agree- 


ing with  Oa  ewner  that  the  Jodgment  ^ooM 
be  a  U«&,  that  Iw  had  no  hiinaon  «C  waiv- 
Ing  indi  lien. 

Appeal  from  circuit  court.  Gkigeblc  ooanty. 
In  chancery;  Norman  W.  Halre,  Jodge. 

Action  by  Philip  B.  Klrkwood  against  J<^ 
0.  Hozia  and  another  to  remove  cloud  on  ti- 
tle from  certain  land.  Judgment  for  ABtead- 
ants.  Complainant  ^peaUi  Affirmed. 

B).  B.  Osbom,  for  appellant  a  F.  Bnttoa. 

for  aiqpeUeea. 

HOOKER,  C.  J.  Tbe  oemplalnant  pnr- 
chased  the  premises  In  coatroversy  at  ad- 
ministrator's sale,  taking  tbe  usual  admin- 
istrator's deed.  The  ttcenae  from  the  pro- 
bate court  opoQ  which  the  sale  was  made 
directed  that  the  property  be  sold  "subject 
to  all  Incumbrances,  by  mortgage  or  other- 
wise, existing  at  the  time  of  the  death  of 
tbe  intestate,"  John  T.  Atkinson.  Tbe  re- 
port of  sale  shows  tlut  the  complainant 
bought  the  property  on  Septonber  10.  1889, 
for  $25,  "subject  to  all  liens  and  Incum- 
brances." At  this  time  the  defendants  claim- 
ed to  have  a  lien  upon  the  premises,  and  the 
Inference  from  the  proof  Is  strong  that  both 
complainant  and  the  administrator,  as  wdl 
as  the  defendants,  who  were  present,  under- 
stood that  the  sale  was  subject  to  this  lien; 
the  same,  with  other  incumbrances,  amount- 
ing to  the  value  of  the  land,  via.  about 
$3,800.  The  history  of  this  Uen  is  sub- 
Btantlally  as  follows:  The  defendants  fur 
nlshed  a  quantity  of  building  material  for  a 
store  whldi  was  erected  iqion  the  ^mlses, 
beginning  in  Septembw,  1887,  nndor  a  coa- 
tract  between  themselves  and  Atkinson.  On 
January  6»  1888,  they  filed  a  notice  of  Uen 
in  otmformlty  to  that  prescribed  by  tbe  lien 
law  Qtf  1887.  SaBS.  Laws  1887.  p.  sua  This  was 
followed  by  proceedings  under  the  same  act 
which  on  November  13,  18S8,  culminated  in 
a  Judgment  In  flavor  of  these  defendants, 
against  John  T.  Atldnson.  for  the  sum  of 
$1,(^  and  costs,  to  which  jodgment  was  ap- 
pended the  following,  viz.:  "And,  by  consent 
of  parties  in  open  court,  it  la  ordered  that  the 
execution  be  stayed  In  this  cause,  without  a 
bond,  until  tbe  first  day  of  the  next  term  of 
court,  and  that  the  amount  of  this  Judgment 
Is  a  lien  upon  the  pn^erty."  The  costs  were 
subsequently  taxed  at  the  sum  of  $73.  Soon 
after  this,  Atkinson,  the  Judgment  debtor, 
died.  Complainant,  bavlng  purchased  the 
premises,  as  already  stated,  went  Into  pos- 
aesidon  under  his  deed  In  November,  1889, 
and  learning  that  the  lien  law  of  1887  had 
been  declared  unconstltutioaol,  on  Janu- 
ary 3,  1880,  filed  the  bUl  in  this  cause 
to  remove  the  cloud  occasioned  by  this  al- 
leged Uen.  On  July  3,  1890,  defendants  filed 
a  new  statement  of  their  liens,  In  aocordance 
with  the  law  of  18^,  and  on  September  1, 
1800,  they  assigned  their  Interest  In  the  lien 
and  debt  to  tlie  Xntlonal  Bonk  of  Oshkosb. 

The  decision  of  this  court  In  the  case  of 
Spry  Lumber  Ca  t.  Sault  Sar.  Bank*  Loon 
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A  Trust  Co.,  77  mob.  20e,  48  N.  W.  Rep. 
778,  not  only  declared  tbe  Uen  law  of  1887 
vncooatitutloafll,  bat  stated  Unit  audi  stat- 
ute, and  "all  «f  its  parts,  cnnat  fall  together, 
leaving  tlie  imw  of  the  state  wfaere  It  was  be- 
fore the  law  of  1887  was  pusea."  Tikis  ded- 
-«k>n  Learw  defcadaots'  tttn  to  rest  upon  tlie 
law  of  1886.  Br  tlie  terms  of  tbat  Mt  tbe 
Uen  attaCbes  to  tlie  land  whoa  the  vendor 
tamHAoB  material  <or  A4itruelmre  to  be«reet- 
■ed  tliereoD  natter  a  eonteact  wUAi  the  owuer. 
Sens.  Ijavm  pp.  2»S,  395, «  2,  &  ^  tUa 
fuirttcnlar  it  diffen  trom  ether  Uen  laws, 
and  sotnbl7  that  of  1880.  (8  Hew.  St  { 
■SaoSc.)  whlcb  provides  that  "a  Uen  shaU  not 
attaeb  udesB  a  notiee  is  filed  nith  the  reg- 
4ster  «f  deeds  wtthtn  sixty  days."  etc.  The 
■object  of  the  leglalntune  in  paesli^  the  law 
of  18S6  appeavs  to  have  boea  to  «<eate  a 
-snbsWlBg  Uai  iadepcndoit  at  the  notiee  and 
procee^Si  to  enforce  kt  Tliey  do  not  seem 
to  be  secessaiy  to  Its  ezisteBce,  and  onlr 
afiTect  it  when  the  Intevests  oif  bona  fide  pnr- 
<:hasers,  etc.,  are  InrolTed.  It  wonld  seem  to 
follow  that  the  def^tdonts  acquired  a  ^rosted 
Interest,  In  the  -nature  of  «  mortgage  or  se- 
curWy,  upon  tMa  land,  of  which  they  ootild 
not  be  depri«r<ed  by  a  failure  to  file  a  state- 
ment «f  ihelr  (dalm  In  accoidanee  with  the 
law  of  1«8S.  (for  conld  tbe  Uen  be  lost  by 
the  -change  ■mode  by  Uie  law  ef  1889,  the 
Tight  being  Tested  voder  the  law  of  188S. 

We  may  next  Inquire  whether  this  lien  has 
•been  lest  by  any  act  of  the  defendants.  Pre- 
TlouB  to  tbe  passage  of  the  act  of  188T  the 
caatiiortty  to  enforce  these  Ueas  had  beoi 
■vested  in  courts  of  chancery.  An  attempt 
was  made  by  the  act  of  1887  to  glre  this 
-power  to  a  court  of  law,  by  authorizkig  the 
«ourt,  in  »n  action  upon  tbe  contract,  to  de- 
dare  the  Judgment  a  Uen  upon,  and  enforce 
it  against,  tbie  land.  Defendants  a«oonl- 
Ingly  began  an  actton  and  took  a.  judgm«it 
'Against  Atldnson,  claiming  a  Uen  upon  the 
-premises,  which,  as  already  appears,  the 
parties  agreed  should  be  a  Uen.  Defendants 
contend  that  this  is  a  TsUd  Judgment,  to  the 
extent  of  astabli^iiag  their  Uen.  while  com- 
plainant contends  that  It  is  a  raUd  Judgment, 
but  only  to  tbe  extent  of  making  defendants 
ordinary  Judgtaent  creditors,  to  the  exclu- 
sion of  their  Uen,  which  he  claims  was 
waived  by  their  taking  a  personal  Judgment. 
We  have  no  doubt  that  the  Judgment  is  valid 
as  a  personal  obligation,  as  It  was  rendered 
jn  a  proceeding  which.  In  every  respect, 
«eeitis  to  have  followed  the  course  of  an  or- 
dinary action  of  aseumpBit.  but,  aside  from 
that.  It  was  an  attempt  on  the  part  of  the 
■circuit  court  to  do  an  act  beyond,  and  out- 
-Blde  of,  its  Jurisdiction.  To  tlie  extent  of  | 
making  it  a  Hen  upon  the  land,  the  nrcccpil- 
loga  were  coram  non  Jndice,  and  void.  The 
consent  of  tbe  parties  does  not  help  the 
•matter,  under  the  weU-settled  rule  that  con- 
•sent  cannot  confer  upon  or  extend  the  Juris- 
.  diction  of  a  court,  as  to  the  subj^t-matter, 
•berond  that  wtaleh  the  law  confers.  BeaA 
v.54N.w.nalO— 4tf 


V.  Botsford,  1  Dong.  (Siitii.)  199;  dark  v. 
Holmes,  M.  390;  Spear  v.  Carter,  1  Mich.  19; 
WUaoa  T.  Davis,  Id.  156;  Allen  v.  Carpenter, 
IS  Mlcb.  25;  Farrand  v.  BenUey,  6  Mich.  281; 
Moore  v.  BUIs,  18  Mich.  77;  Thompson  v. 
Association,  52  Mich.  522,  IS  N.  W.  Rep. 
247;  Yowgblood  v.  Sexton.  32  Mich.  406. 

We  may  next  Inquire  whether  the  defend- 
ants have  waived  tbelr  Uens  by  taking  this 
persfmftt  Jodgnkent  A  lien  once  established, 
the  burden  Is  upon  tbe  ownur  of  tbe  estate 
charged  to  show  its  r^inquisbment,  and, 
while  this  may  be  inferred  from  drcum- 
stances,  It  may  also  be  rebutted.  It  is  aaid 
by  at  least  one  autJUor  that  "the  question  of 
waiver  is  always  one  of  Intention."  Adam* 
Eq.  128,  129.  If  so  it  Is  necessarily  one  of 
fact  Cordova  v.  Hood,  17  W9II.  1,  9;  Colt 
V.  Fougeta,  36  Barb.  195.  In  this  case  there 
is  notjilng  to  show  such  intention.  True,  a 
I)cr80Qal  Judgment  was  taken,  but' it  was  ac- 
companied by  acts  which  clearly  show  an 
Intention  to  preserve,  rather  than  to  relin- 
quish, the  Uen;  and  no  effort  has  been  made 
to  eoUect  the  Judgment  by  the  -or^iary  pro- 
cess of  the  court.  It  cannot  be  AiccessfuUy 
contended  that  the  taking  of  the  Judgment, 
alone,  would  have  such  effect  Many  cases 
hold  -Qmt  the  snbstltudon  of  one  form  of 
personal  liaMUty  for  another  leaves  tbe  Uen 
imaflected.  Cordova  v.  Hood,  17  Wall.  1; 
Pish  V.  Howland,  1  Paige.  20;  Warner  v. 
Van  Alstyne,  3  PiAge,  518;  Shirley  v.  Sugar 
Re&iery,  2  Edw.  Oh.  605;  Vail  t.  Foster,  4 
N.  Y.  812;  Blacbbume  v.  OregBon,  1  Cox,  90; 
Tnrdiff  V.  Senigham,  15  Ves.  329;  Qorson  v. 
Oreen,  1  SdtmB.  Oh.  909;  Bx  parte  Loarlog,  2 
Rose,  79.  Certainly,  'in  this  case,  when  com- 
plainant had  full  notice  of  the  lien,  and  the 
Judgment  was  taken  nnder  drcumstancea 
clearly  showing  an  Intention  to  |»eseiwe  and 
rely  npon  it,  the  defendante  should  not  be 
held  to  have  waived  th^r  rights. 

Having  reached  the  conclusion  that  defend- 
ants' Men.  attached  at  the  time  that  tbey 
fumisbed  the  material  for  Atkinson,  It  logio- 
ally  foUows  that,  as  against  complainant, 
it  existed,  as  a  valid  charge  upon  the  land, 
at  the  time  the  bUl  was  filed,  and  the  as> 
iignment  subsequently  made  cuts  no  figure 
In  the  cose.  Ibe  decree  will  be  affirmed, 
with  costs  of  both  courtaB.  Tbe  otbn  Justloes 
concurred. 


S^nfDBB  V.  SNXDBB  et  aL 

(Supreme  Court  of  Michigan,  l^rch  10, 1883.) 

Di'HBSR— Evidence — Aiijioy  to  Hrhtohe  Debo. 

1.  In  .an  action  to  re«tore  a  deed  executed 
to  complainant  by  her  mother  a  year  before 
her  death,  and  afterwards  returned  to  the 
grantor  and  destroyed  hy  her,  decedent's  brother 
and  physician  testified  that  when  ^ck  she  had 
requested  her  broths  to  send  for  her  attorney 
to  write  a  deed  of  the  property  to  complainant: 
that  tbe  deed  was  executed  and  witnessed,  and 
placed  in  the  attorney's  keeping,  decedmt  al- 
leging that  her  other  children  would  worry  bar 
If  tbey  knew  it.  ^e  attorn^  tsstified  that  at 
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decedent* s  reaneit,  and  with  the  oonsrat  of 
complabiaQ^  fie  returned  the  deed  to  decedent, 
who  af^eed  to  keep  it  for  complainant,  and  that 
be  retained  a  copy  of  the  deed.  Thereafter 
decedent  became  ill,  and  wo*  takoi  to  her  aon'e 
hoase,  and  a  few  days  before  ahe  died  made 
a  deposition  allegine  that  her  brother  and  com- 
plainant had  forced  her  to  execute  the  deed, 
and  tliat  complainant  had  threatened  to  kill 
her  if  she  did  not  execnte  It  Btld  hiaaffideiit 
to  show  that  the  raeention  of  the  deed  by  b«r 
was  involnntary. 

2.  In  such  case,  farther  aliegatlona  by  her 
In  the  deposition  tliat  the  had  bought  back  the 
deed  from  complainant,  was  Inaoffident  to  lap- 
port  the  theory  that  there  had  been  a  compro- 
mise. In  the  coarse  of  which  the  deed  liad  been 
aorrendered. 

Appeal  from  circuit  court,  Oakland  bounty. 
In  chancery;  Joseph  B.  Moore,  Judge. 

Bill  by  Ina  Rose  B.  Snyder  against  Frank 
M.  Snyder  and  others.  Decree  for  complain- 
ant Defendants  appeal  Affirmed. 

Danid  li.  Davis  and  Peter  B.  Bromley,  for 
appellant!.  Angnttui  a  Baldwin,  for  appel- 
lee. 

McOBATH,  J.  This  UU  la  filed  to  restore 
a  deed  executed  by  Sarab  A.  Snyder,  the 
mother  of  the  parties.  In  her  Ufetlme,  to 
the  complainant  The  father  died  testate 
in  1865,  leaving  to  his  widow  a  life  estate  in 
a  valuable  t&rm.  The  farm  was  sold  In  1884, 
and  the  widow  received  as  her  portion  the 
sum  of  $2,300.  The  widow  lived  upon  the 
farm,  after  her  husl»nd*s  death,  until  the 
sale  In  1884,  with  the  exception  of  a  short 
time  At  BochMter.  After  the  farm  was  sold, 
she  removed  to  Botdiester,  where  die  re- 
mained about  two  yeata,  moving  from  there 
to  Oxford,  where  she  lived  until  November, 
1890.  when  she  went  to  reside  with  her  son. 
Frank  H.  Snyder,  In  the  township  of  Oak- 
land, remaining  there  until  her  death,  which 
occurred  March  13,  1891.  All  of  the  dill- 
dren  except  compbdnant  married  from  the 
farm,  and  left  It  Before  the  farm  was  sold, 
the  mother  and  complainant  went  to  Roches- 
ter to  live,  where  complainant  engaged  In 
the  millinery  business.  The  mother  went 
back  to  the  farm  for  a  short  period,  but,  wltii 
the  exception  of  this  period,  mother  and 
daughter  lived  under  the  same  roof  from 
the  death  of  the  father,  In  1805,  until  Novem- 
ber, 1890.  After  the  sale  of  the  farm  the 
mother  went  back  to  the  daughter  in  Roch- 
ester. From  there  mother  and  daughter  to- 
gether went  to  Oxford,  where  the  mother 
bought  a  lot,  and  erected  a  two-story  brick 
building  upon  It  fitting  up  the  lower  part 
for  her  daughter's  millinery  establislunent 
and  the  upper  story  for  their  living  apart- 
ments. Evidently  the  purchase  of  the  lot 
and  the  erection  of  this  building  exhausted 
the  mother's  money,  and  left  a  mortgage 
upon  the  building,  and  some  other  outstand- 
ing accounts.  In  S^tember,  1889,  she  re- 
ceived her  husband's  back  penMon,  amount- 
ing to  $2,500.  From  the  time  that  the  build- 
ing was  erected  until  the  receipt  of  this  pen- 
sion Oiere  wpears  to  have  been  no  Income, 


except  such  as  was  derived  from  the  milli- 
nery business.  Whetiier  the  dan^ter  paid 
oCF  the  mortgage  and  the  other  bills,  and  the 
mother  refunded  the  amount  out  of  the  pen- 
sion money,  <Mr  the  mother  paid  off  these 
debts  after  the  receipt  of  the  pension  miHiey, 
does  not  clearly  appear  from  the  record,  but 
it  would  seem  that  these  debts  were  eventu- 
ally paid  from  the  pension  money.  The 
mother's  health  began  to  fall  In  1£88,  her 
trouble  being  cancer  of  the  stomach,  from 
whidi  she  died  March  18,  1891.  The  deed 
was  executed  January  6,  1889.  There  Is  no 
dispute  as  to  Its  execution.  On  the  even- 
ing of  the  4th  of  January,  during  <me  of  hw 
severe  sp^Qs,  she  requested  her  brother,  who 
was  (me  of  her  attending  phj^dans,  to  write 
a  letter  to  J.  H.  Holm  an,  who  resided  at 
Rochester,  and  who  had  been  her  confiden- 
tial adviser  for  some  years,  requesting  him 
to  oome  over  and  make  out  a  deed  of  the  Ox- 
ford property  to  her  danghtor.  Her  brother 
suggested  that  she  had  better  rest  over  night, 
and  talk  about  it  In  the  morning.  In  the 
morning  she  again  requested  him  to  write 
to  TTfiiw^wTi,  and  he  did  so,  sf^lng  in  the  le^ 
ter  that  Mn.  Snyder  wished  bim  "to  come  up 
and  make  out  a  deed  of  this  prop^ty  to 
Rose."  On  the  Qth  Holman  came  up  and 
drew  iqi  the  deed,  and  at  her  suggestion 
called  in  two  neij^bon  to  witness  it  After 
tjibing  the  a<ftnowledgma[it  Holman  deliv- 
ered the  deed  to  Mrs.  Snyder,  who  In  torn 
delivered  it  to  Rose.  Mrs.  Snyder  that  ex- 
plained to  Rose  that  if  the  deed  was  put 
upon  record  the  other  children  would  learn 
of  it  and  suggested  that  she  deliver  it  to 
Mr.  Holman.  to  be  put  upon  record  aftw  ber 
death,  and  Rose  did  so  driver  it  Dr.  Noble, 
a  brother  of  the  grantor,  testified  to  the  re- 
quests made  by  his  idster,  and  his  letter 
to  Holman.  He  also  says  that  he  saw  ber 
again  in  about  two  we^s,  and  she  t(AA  bim 
that  Holman  had  been  there;  that  She  bad 
executed  the  deed,  and  dellvoed  It  to  Rose, 
and  that  Rose  had  delivered  It  to  Holman. 
to  keep  while  she  lived.  Holman  teatlfles  that 
he  came  to  Oxford  upon  receiving  the  letter; 
that  she  stated  to  him  why  she  detfred  to 
execute  the  deed;  that  she  desired  noticing 
said  about  It  for,  If  the  other  children  knew 
of  It  they  would  dog  her  about  and  she  did 
not  want  them  to  know  of  It  Mr.  and  Mra 
Purse  (who  were  nei^^bcnrs,  were  called  In 
at  the  grantor's  request  and  who  witnessed 
the  execution  of  the  deed)  and  Holman  agree 
as  to  the  execution  of  the  deed,  and  Its  deliv- 
ery, and  the  conversation  relating  to  It.  I>r. 
Ide,  who  had  rooms  in  this  same  house,  and 
who  was  also  her  physician,  says  that  Mrs. 
Snyder  told  him  several  times  that  she  bad 
executed  a  deed  to  Rose  of  that  property, 
and  explained  to  him  why  she  had  done  so. 

The  other  children  afterwards  learned,  of 
the  execution  of  this  deed.  Mr.  Holman  tben 
says  that  about  a  year  after  the  execuUoa  of 
the  deed,  while  making  a  call  at  the  houae^ 
Mrs.  Snyder  asked  him  to  bring  her  thedoe(% 


Digitized  by 


Micb.) 


SNTDEB  0, 


I.  SNTDEK. 


723 


Baylnff  that  the  other  children  had  found  It 
out,  and  were  hounding  her  abont  It,  and  If 
he  would  bring  the  deed  to  her  she  oonld  tell 
them  that  Rose  had  no  deed.  Holman  ex- 
plained to  her  that  he  could  not  let  her  hare 
the  deed  unless  Rose  consented;  that  he  saw 
Rose,  but  she  objected;  that  at  a  sabsequent 
ttme,  when  at  the  house,  Mrs.  Soyder  seemed 
vexed  because  he  had  not  brought  the  deed 
to  her,  and  that  he  told  her  to  get  the  consent 
of  Rose,  and  she  pRHnlsed  to  do  so;  that 
afterwards  Mrs.  Snyder  and  one  of  her  map- 
rled  daughters  called  at  his  office  at  Roch- 
ester, and  wanted  the  deed,  and  he  then 
prcxidaed  her  to  come  up  and  see  it  he  could 
not  satiafactorily  arrange  the  matter;  that  he 
was  going  west  to  Washington  to  reside 
permanently,  and  did  not  want  to  bare  any 
trouble  about  the  matter;  that  he  then  boW 
Rose^  but  she  protested;  that  he  then  made  a 
copy  of  the  deed,  and  took  with  him  John  S. 
Stanton,  and  In  the  presence  of  Stantm  Mrs. 
Snyder  told  Rose  that  she  would  "keep  the 
deed,  and  said  to  me  that  she  would  keep  the 
deed,  and  keep  It  Just  good  as  I  could  keep 
It;"  and  "I  ddlvered  this  deed  to  her  under 
Hiose  clicumstanoes.  She  promised  to  keep 
It  for  Rose."  As  to  what  occurred  at  this  In- 
terview, Holman  la  corroborated  by  Mr. 
Stanton.  The  oopy  was  produced  at  that 
time,  and  the  papers  were  compared  In  the 
presence  of  Mrs.  Snyder.  This  was  In  April, 
1890.  Mother  and  daughter  continued  to  live 
together  until  yovember,  1^.  Rose  seems 
to  have  been  herself  sulfertng  from  some 
phytioal  omnplalnt,  and  In  the  early  part  of 
NoT^b^,  1890,  she  went  to  <me  of  the  hos- 
pitals at  Detroit,  to  have  an  operation  per- 
formed. In  her  absence  the  mother  went  to 
her  son's  house,  and  did  not  return,  but  died 
March  13,  1891,  at  the  age  of  72.  In  Febru- 
ary, 1891,  complainant  here  filed  a  bill  for  the 
same  relief  which  la  here  prayed.  Defendant 
did  not  appear,  and  after  her  death  that  pro- 
ceeding was  discontinued,  and  this  suit  In- 
stituted. On  March  4,  1881,  nbie  days  be- 
fore the  mother's  death,  her  testimony  was 
taken  upon  notice^  and  It  was  Introduced 
here.  This  testimony  Is  wholly  unreliable. 
She  Intimates  that  the  execution  of  the  deed 
was  Involuntary;  that  H<dman  took  It,  and 
carried  It  oft;  that  her  own  brother  was  In 
the  plot  to  secure  the  deed  from  her;  that 
Rose  had  threatened  her,  and  that  she  ex- 
pected that  Rose  would  kill  her  unless  she 
executed  the  deed.  But  these  statements  are 
in*  direct  conflict  with  what  her  own  brother 
states;  with  wb&t  Dr.  Ide,  her  own  physician, 
says;  with  the  testimony  of  Mr.  and  Mrs. 
Purse;  and  with  that  of  Mr.  Holman.  When 
asked  If  Rose  had  said  anything  to  her  on 
the  morning  before  the  deed  was  executed 
about  Its  execution,  she  says:  "I  don't  think 
she  had.  I  don't  know  but  she  did.  I  don't 
recollect"  WheU  asked  If  she  ever  told  her 
brother  to  write  to  Holman,  she  says:  "No, 
he  had  no  right,  no  more  than  you  had;  not 
a  Wt"  When  asked  how  she  oame  to  make 


the  deed,  she  says:  "I  nevef  heard  a  word 
about  It,  or  thought  of  such  a  thing.  She 
came  to  my  bedside,  and  threatened  me  ter- 
ribly. I  cannot  say  what  she  said.  •  •  • 
I  don't  know  whether  she  said  anything  about 
that  or  not,  but  I  presume  she  did.  It  was 
Rose  that  came  to  my  bedside.  Question. 
What  did  Rose  tell  you  about  making  a 
deed?  Answer.  She  didn't  tell  me.  My 
brother  came  upstairs  where  I  was,  and  lie 
told  methathe  had  wrote  to  Holman  to  come 
and  make  out  a  deed.  I  suppose  It  was  all 
made  up  between  them  to  scare  me  to  do  It. 
Q.  How  long  before  the  deed  was  made  did 
Rose  first  speak  to  you  about  making  It?  A. 
She  really  didn't  speak  about  it  Sb.%  just 
threatened  me;  and  I  suppose  that  Is  what 
she  meant,  but  I  couldn't  remember.  Q. 
State  whether  you  delivered  the  deed  to  Rose. 
A.  I  never  did.  I  never  see  It  Q.  Did  you 
tell  Holman  to  take  the  deed,  and  put  It  on 
record  after  you  died?  A.  No;  I  never  told 
him  a  word.  He  took  It,  and  I  never  see  it 
until  he  fetched  It  back  to  me;  and  I  bouglit 
her  out  in  September."  Referring  to  the  in- 
terview when  the  deed  was  delivered  back 
to  her,  she  was  asked  what  Holman  said  to 
her  at  that  time.  "A.  I'  don't  remember. 
He  said  that  I  ought  to  keep  ft  there;  that  I 
hadn't  ought  to  bum  It  up.  That  was  there 
at  that  time.  He  stayed  until  night  He 
came  Into  the  room  where  I  was  after  Mr. 
Stanton  vma  gone,  and  talked  with  me  un- 
til he  got  the  $1,000.  That  was  all  there  was 
in  the  bank.  Q.  Who  did  he  say  that  he 
would  have  to  pay  the  $1,000  to?  A.  Ue  toUi 
me  tliat  I  should  give  Rose  that  as  security. 
That  I  should  put  it  In  the  bank  to  stay.  That 
Rose  should  take  care  of  me.  I  never  was 
bound  to  her.  Q.  Did  Rose  get  that  $1,000? 
A.  I  suppose  Holman  went  and  got  It  Q. 
He  got  it  tor  Rose?  A.  I  suppose  so.  Q. 
State  whether  you  took  the  deed  from  Mr. 
Holman  to  keep  for  Rose  or  to  destroy  It  A. 
I  took  It  to  destroy  It  when  I  took.  It  I 
bought  It  Q.  What  did  you  pay  her  when 
you  bought  her  out?  A.  $700,  and  I  paid  her 
two  one  hundred  dollar  notes,  one  of  $176, 
and  300  dollars  on  a  mortgage;  and  she  said, 
'Mother,  when  you  pay  up  those  notes  and 
pay  up  that  mortgage  you  can  take  up  the 
deed.*  I  supposed  It  would  be  all  straight, 
and  the  whole  matter  settled  up.  Q.  State 
whether  this  $700  was  In  addition  to  the 
$1,000  that  you  paid.  A.  I  took  a  thousand 
dc^lors  out  of  the  bank  espetdally,  and  that 
was  the  $700.  Q.  State  whether  this  $700 
was  a  part  of  the  $1,000  you  let  H(riman  have 
for  Rose.  A.  No;  It  wasn't  I  took  the 
$1,000  out  m^^,  and  paid  It  Z  hod  $2,500 
In  the  bank.  I  have  never  had  one  cent  df 
that  $2,000,— 4nterest  or  nothing.  Q.  Who 
has  had  that  money?  A.  Mr.  Holman.  I 
was  owing  $100  for  overseeing  the  build- 
ing, and  he  took  $100  for  getting  a  pension. 
Q.  State  whether  Rose  >as  had  the  balance 
of  the  $2,000  or  not  Who  hod  the  bolanoel 
A.  Holman  took  $200,  and  I  had  the  fumaoe 
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put  in  the  cellar,  and  Rose  took  the  balance, 
aud  had  it  to  pay  tbe  debts  on  the  building. 
Q.  How  came  the  debts  on  the  bolldlnf;?  A. 
We  Bnpposed  It  was  all  paid  up,  but  they 
came  afterwards,— different  ones,— and  pre- 
tended that  he  hadn't  paid  them.  By  'he*  I 
mean  Holman.  Q.  Did  Soee  get  any  of  this 
91,000  that  you  say  Holman  drew  from  the 
bank,  of  your  knowledge?  A.  Not  tiliat  t 
know  of.  Q.  Why  did  you  give  Holman  this 
$1,000?  A.  Why,  I  gave  It  to  him  because  he 
talked  it  out  of  me.  He  talked  me  most  to 
death.  He  made  me  think  I  bad  to  do  It.  Q. 
When  Holman  came  to  your  house  to  make 
out  the  deed,  who  did  you  understand  he  was 
acting  for?  A.  I  expected  he  was  acting  for 
Rose.  I  wouldn't  employ  him  anyway.  Q. 
And  when  he  came  tbere  and  gare  up  ihe 
deed,  and  you  gave  him  tlie  papers  whereby 
he  could  draw  $1,000  of  your  money  out  of 
the  bank,  who  did  you  understand  he  was 
acting  for  then?  A.  For  Rose.  Q.  State,  If 
you  know,  who  did  go  and  get  the  $1,000. 
A.  I  dw't  know.  Q.  To  whom  did  you  un- 
derstand that  yon  were  paying  it  to,~-for 
whoee  benefit?  A.  It  was  to  put  it  In  as  a 
stay.  I  never  gave  It  to  her.  I  calculated 
that  she  would  have  It  If  she  would  care  tor 
me.  Q.  State  what  Mr.  Holman  told  you 
about  your  having  to  pay  tills  $1,000  to  Rose. 
A.  Why,  he  said  I  should  put  It  in  as  a  stay, 
and  that  ia  all  X  put  It  In  for.  I  calculated 
that  I  could  do  my  own  business,  and  that  if 
I  wanted  to  give  her  anything  I  could.  Q. 
State  whether  you  paid  this  $1,000  because 
Mr.  Herman  told  you  that  when  you  took  up 
that  deed  you  would  have  to  pay  Rose  $1,000 
as  a  stay  to  snppwt  yoa  A.  As  I  should 
put  that  in  as  a  stay  that  she  could  have 
something  for  taking  care  of  me  in  my  old 
age,  but  she  hasn't  done  It  Q.  Did  Holman, 
when  be  came  there  to  draw  the  deed,  tell 
you  that  Rose  had  asked  him  to  come?  A. 
No;  I  don't  know  as  he  did.  I  don't  remem- 
ber. He  told  me  my  brother  wrote  him  to 
come.  Q.  Do  you  know,  of  yotir  own  knowl- 
edge, that  Rose  received  any  of  this  $1,000 
of  tbe  pension  mcMiey?  A.  I  don't  know.  Q. 
Do  you  know  of  your  own  knowledge  that 
Holman  drew  any  of  this  pension  money?  A. 
No;  I  don't  Q.  Do  you  know  of  your  own 
knowledge  that  It  was  to  be  used  for  the 
benefit  of  Rose?  A.  No;  I  don't" 

This  testimony  Is  relied  upon  to  sustain  two 
theories:  First,  that  the  execution  of  the 
deed  was  an  Involuntary  act;  and  second, 
that  there  was  a  compromise  In  the  course 
of  whidi  the  deed  was  surrendered.  A  care- 
ful review  of  this  testimony  does  not  disturb 
the  case  made  by  complainant  as  to  the  exe- 
cution of  the  deed,  its  delivery,  Its  d^oslt 
with  Holman,  and  its  subsequent  delivery 
1^  Holman  to  Mrs.  Snyder,  to  be  kept  by 
her  for  complainant  These  facts  estab- 
lished, the  burden  of  proof  was  upon  de- 
fendants to  show  that  complainant  had,  for 
a  consideration  afterwards,  compromised  her 
fialm.  Tliere  im  no  testimony  ftmAif^g  to 


show  that  Rose,  before  flie  deHrery  ot  the 
deed  to  hw  mother  or  afterwards,  Intended 
to  compromise  tor  a  consideration,  or  agreed 
to  any  settlement  Mrs.  Snyder  does  say 
tiiat  Rose  said  to  her,  "When  you  pay  up 
those  notes  and  pay  up  that  mortgage,  you 
can  take  up  the  deed;"  but  the  deed  was  not 
delivered  to  her  In  accordance  with  any  sndi 
understanding.  This  appears  from  Mrs. 
Snyder's  own  testimony,  for  she  says  tiiat 
when  Holmau  delivered  the  deed  to  her,  be 
said  she  ought  to  keep  It  Why  so,  if  it  was 
being  gorrendered  for  a  consideration?  If 
she  had  bargained  with  Rose  for  Its  surren- 
der, why  should  Rose,  who  was  premat,  ob- 
ject and  why  should  not  Mrs.  Snyder  have 
silenced  the  objection?  Why  should  Mrs. 
Snyder  at  that  Interview  say  that  she  could 
keep  it  as  w^  as  Holman?  Mrs.  Sny- 
der does  not  pretend  to  say  that  she  in- 
formed Rose  or  Holman  or  Stanton  that  she 
Intended  to  destroy  tbe  deed,  or  tliat  she 
had  paid  for  It  or  that  it  was  hers.  A  copy 
of  the  deed  was  retained  by  Holman,  and 
this  copy  was  compared  with  the  original 
In  her  presoice.  Holman  says  that  he  did 
not  lesm  of  the  destruction  of  the  deed  tSl 
January,  1891.  Wttea  asked  If  Holman 
knew  tiiat  she  burned  Qie  deed,  she  says. 
"He  didn't  at  the  time,  but  I  told  him  after 
It."  Holman  testifies  that  Mrs.  Snyder,  to 
Jannaty,  1891,  told  him.  In  the  presence  of 
Mrs.  Frank  M.  Snyder,  that  she  had  de- 
stroyed the  deed;  that  this  was  the  first  he 
had  heard  of  Its  destruction;  that  she  did 
ao  inform  him  Is  not  denied.  If  the  purpose 
of  'Qie  delivety  of  the  deed  was  its  surren- 
der and  destruction,  or  if  any  subsequent 
arrangement  It  was  to  be  destroyed,  why 
should  Mr.  Holman  be  formally  informed  of 
the  ftict  of  Its  destruction?  According  to  her 
story,  Holman  got  the  $1,000  before  he  knew 
of  the  destruction  of  the  deed,  and  before  any 
intention  to  destroy  It  was  disclosed  by  faer. 
She  nowhere  dalms  tbat  the  $1,000  was  paid 
to  Holman  because  of  the  surrender  and 
contemplated  destruction  of  the  deed.  She 
says,  rather,  that  It  was  given  to  Holman  so 
that  Rose  should  have  something  to  take 
care  of  her  In  her  old  age.  The  money  which 
was  paid  to  Holman  was  undoubtedly  the 
$700  wblch  he  refers  to  In  his  testimony  as 
having  been  paid  some  days  afterwards,  and 
thinks  went  to  Rose,  but  Is  not  positive. 
The  mother  remained  with  Rose  about  seven 
months  after  this  transaction.  There  is  no 
testimony  that  the  relations  between  mother 
and  dau^ter  were  strained  until  long  after 
this  time,  and  none  that  any  feeling  existed 
between  Mrs.  Snyder  and  Holman.  Mrs. 
Snyder  docs  say  that  she  left  Rose  tiecause 
Rose  was  ugly  to  her,  but  she  dates  this  Dl 
treatment  back  to  tbe  execution  of  the  deed, 
and  Is  contradicted  by  her  own  brother,  by 
Dr.  Ide,  and  others,  who  testify  to  the  um- 
rorm  care  and  kindness  of  Rose  to  faer  moth- 
er both  before  and  after  this  time.  It  Is  evl- 
Aeat  from  this  record  that  tbe  mother  Intend- 
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ed  that  Soae  ihotild  have  her  property;  tlmt 
when  Bhe  took  Qda  deed  from  Mr.  Holmun 
she  did  so  for  the  reason  given  hj  her;  that 
she  Intended  at  that  time  to  carry  ont  her 
original  intention.  It  Is  Impossible  to  say  just 
when  she  changed  her  mind,  and  It  Is  unnec- 
nsary  to  speculate  as  to  jnst  how  that 
change  was  bron^t  about.  We  think  the 
learned  circuit  Judge  who  heard  the  case 
below  arrived  at  the  correct  oonclnsUm. 

An  ai^llcation  for  a  rehearing  was  made 
below,  hosed  upon  nfOdavlts  setting  forth  a 
claim  of  newly-dlscorered  evidence.  The 
principal  fact  discovered  Is  that  on  the  7th 
day  of  April  a  thec^  upon  a  Detroit  bank 
was  drawn  In  favor  of  Joseph  H.  Holman 
for  f700,  rigned  by  Sarah  A.  Snyder  and  Rose 
B.  Snyder,  upon  which  snld  Hotman  received 
the  said  stun  of  9700.  The  fact  that  Holman 
received  this  amount  of  money  already  ap- 
pears In  the  record.  He  there  admits  its  re- 
ceipt, and  thinks  It  went  to  Rose,  but  la  not 
positive.  It  may  be  conceded  that  It  did  go 
to  Rose,  but  tt  nowhere  appears.  If  paid  to 
her,  that  It  was  paid  ss  a  conMderatlon  for 
the  destruction  of  this  deed.  The  decree 
must  be  affirmed,  with  costs  of  both  courts 
to  complainant  The  other  Justices  con- 
curred. 


KOLLOCE  V.  CITT  OF  MADISON. 
(Supreme  Court  of  Wisconsin.  March  21, 
1808J 

McsfciPAL  Corporations — Actios  for  Injuries 
Cacsko  bt  UitfECTivB  Street  —  Ahswbr  — 
Amrndmbnt— Nboliqincb  of  Conthartor. 

1.  Lnws  1888.  c  471,  I  1.  0  Sanb.  &  B. 
f  1339b,)  provides  that  whenever  any  person  Is 

injnred  in  a  city  by  reason  of  any  oefoot  In 
any  street,  or  for  any  other  cause  for  which  it 
would. be  liable,  and  iucfa  injury  shall  be  caused 
by  the  negligence  of  any  person  or  corporation 
or  town,  Bu<h  pi-rson  or  corporation  or  town 
so  guilty  shall  be  primarily  liable  for  all 
damages  arising  from  such  injory,  but  such 
city  may  be  sued  in  the  same  action  with  the 
one  80  primarily  liable.  Held,  that  such  statute 
Is  not  limited  in  its  application  to  cases  in 
which  the  person  guilty  of  such  wrong,  default, 
or  negligence  sustains  no  contract  relation  to 
such  city,  but  applies  where  such  person  was 
gradinz  a  street  under  a  contract  with  the  city. 

2.  Laws  18S'.».  c.  471,  S  1,  provides  that  If, 
In  snt^  case,  the  city  stiaii  answer  that  it  is  not 

Srimarilr  liable,  showing  who  is,  and  the  ver- 
ict  shall  be  that  it  is  liable,  but  not  primarily, 
then  there  shall  be  judgment  against  all  the 
defendants  against  wnom  the  verdict  Is  found, 
but  there  shall  be  a  stay  of  execution  against 
the  city  until  execution  against  those  found  to 
be  primarily  liable  is  returned  unsatisfied;  and 
that,  when  it  is  so  returned,  the  judgment  may 
be  enforced  against  the  dty.  Section  2  pro- 
vides that  on  answer  that  duendant  Is  not  pri- 
marily liable,  and  showing  who  is,  and  the 
person  thus  shown  shall  not  have  been  made  a 

SKrty,  plaintiff  may  amend,  as  provided  by  Rev. 
t.  I  ^34.  by  making  him  a  muty.  AeU  that, 
fn  an  action  against  a  city  alone,  for  Injuries 
caused  by  a  defective  street,  it  was  proper  to 
allow  an  amendment  to  the  answer  showing 
that  a  person  who  was  paving  snch  street  under 
contract  was  primarily  liable. 

3.  It  is  immaterial  that  the  person  guilty 
of  the  nesUgence  which  caused  the  injury  is 
not  an  Indspandsnt  eonttactor. 


Appesl  tram  circuit  oourt,  Dane  oonuty; 
Robert  G.  Slebec^er,  Judge. 

Action  by  G«orge  0.  Kollock  against  the 
dty  of  Miidlson  to  recover  damages  for  per- 
sonal Injuries  caused  by  a  defective  street 
From  an  order  granting  defendant  leave,  to 
amend  its  answer,  plaintiff  appeals.  Af- 
firmed. 

The  other  facta  fully  appear  In  the  follow- 
ing statement  by  PIN'NEY,  J.: 

This  Is  an  appeal  from  an  order  granting 
the  defoidant  leave  to  amend  Its  answer  In 
an  action  brought  by  the  plnintifr  against  It 
to  recover  damages  for  Injuries  suffered  by 
lilm  while  driving  In  a  carriage  along  Oor- 
bam  street.  In  sold  dty,  the  complaint 
charging  that  the  defendant  negUgentSy 
caused  and  permitted  a  heavy  rope  to  be 
stretched  across  said  street  at  a  point  near 
the  Intersection  of  snld  street  with  Garnril 
street,  the  rope  being  firmly  and  aecnr^ 
fastened  to  a  tree  on  either  side  of  said 
ptreet,  and  drawn  taut,  so  that  In  the  miMdle 
of  the  street  the  rope  was  about  two  or 
three  feet  above  the  surface;  that  the  defend- 
ant carelessly  and  negligently  permitted  It  so 
to  ronaln  until  and  after  dark  on  the  evening 
of  the  occnrrenoe,  without  placing  any  light 
or  signal  to  Indicate  danger  by  reason  there- 
of; that  Gorham  street,  at  the  place  men- 
tioned, was  nndergdng  repaln,  and  had  beea 
macadamised,  under  the  authority  and  super- 
Tlsion  of  the  d^endant  The  amendment  to 
the  answer  alleged  that  previous  to  the  said 
Injury  the  defendant  entered  Into  a  contract 
with  one  Qulnn  for  macadamizing  that  por- 
tion of  Gorham  street  lying  between  Hancock 
and  State  streets,  Indudlng  the  part  of  said 
street  where  the  aocldent  is  alleged  to  have 
happoied;  tliat  Qulnn  agreed  to  perform  the 
work  necessary  to  properly  macadamize  the 
street,  and  while  performing  such  contract 
he,  from  time  to  time,  caused  the  rope  named 
to  be  stretched  across  the  street  at  the  place 
where  the  accident  occurred,  for  the  purpose 
of  exduding  travel  therefrom  during  the  prog- 
ress of  the  work,  and  until  the  street  should 
becoinp  fit  for  travel;  that  the  rope  had  been 
so  left  by  Qulnn  on  the  day  when  the  aod- 
dent  occurred,  or  by  some  of  his  employes, 
unknown  to  the  defendant;  that  Qulnn  was 
an  Indepoident  oontractor,  bn  full  charge  of 
said  work,  and  the  rope  was  not  left  as 
stated  by  the  defendant  or  by  any  of  its 
agents,  servants,  or  employes,  but  that,  If 
there  was  any  default  or  negligence  in  the 
premises,  it  was  not  the  <ftult  of  the  de- 
fendant, but  of  said  Qulnn  or  his  agents  or 
employes;  that  by  the  terms  of  the  agree- 
ment between  the  defendant  and  Qulnn,  It 
was  agreed  that  Qulnn  Aould  have  the 
charge  of  and  be  responsible  for  the  entire 
work  until  he  should  be  formally  released 
from  his  obligation  under  the  contract,  and 
that  he  should  preserve  said  dty  harmless 
from  all  dolms  for  damages  from  all  causes 
whatever  in  connection  with  sold  wor*,  or 
any  part  thereof  tmtU  fully  completed  and 
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accepted  hy  the  otty,  and  that  tlw  work  had 
not  been  folly  completed  or  accepted  by  the 
oltj  at  llie  time  <^  the  said  bijuxy,  bat  was 
■till  under  the  (diarge  and  mwiwgwnent  o£ 
Qnlnn,  and  that  the  defendant  was  not  pA- 
marlly  liable  for  said  neglect 

BaahfOrd,  O'0(HUU»r  &  PoU^  and  A.  J. 
Aylward,  tor  appellant.  B.  W.  Jimaa,  tot  re* 
spondent 

FINNBT,  I.f  (after  statinC  the  facts.)'  Seo- 
tion  1,  c.  471,  Laws  1889,  (1  Sanb.  &  B.  | 
ISSOb,)  proTldes:  "Whenever  any  Injniy  has 
hai^eiwd  oe  shall  happen  to  any  person  or 
^^^wty  In  any  dty  or  monidpal  corporatixm 
or  towns  by  reason  of  any  defect  In  any 
highway,  street,  alley,  or  public  gronnd,  «■ 
for  any  other  cause  for  which  awsh  dty  or 
municipal  oorporatlon  or  towns  would  be 
liable,  and  snch  defect,  Inoombiano^  or  otiw 
cause  of  such  Injury  shall  be  caused  by, 
arise  fron,  or  be  produced  by  tito  wnmg, 
default,  or  negligence  of  any  person  w  cor- 
poration or  towns,  audi  person  or  corpo- 
ration or  towns  so  gollly  of  audi  wrong,  de- 
fault ot  negHgence  Shan  be  primarily  liable 
for  all  damages  arising  tnm  sndi  Injury; 
but  BUdt  tSty  OP  mnnidpal  corporation  or 
towns  may  be  sued  fai  tbe  same  action  with 
the  one'so  primarily  liaUe^  and  be  complained 
against  as  If  prlmarUy  Uable.  If  said  dty  cx 
munldpal  oosporatlon  or  towns  shall  answer 
that  It  la  not  primarily  UaUe,  showing 
la,  and  Die  verdict  or  finding  diall  be  that  It 
to  llaUe,  but  not  primarily,  then  tiie  oonrt 
Shan  «iter  Judgment  for  the  amount  stated 
la  the  verdict  or  flTnUng  against  all  the  de- 
fendants against  whom  the  verdict  shall  be 
found  or  the  finding  shall  be  made;  but  the 
court  shall  stay  execution  against  such  dty 
or  munldpal  oorp4Hratfon  or  towns,  nntU  ex- 
ecution against  those  found  to  be  primarily 
liable  Shan  have  been  returned  unsatisfled 
In  whole  or  in  part  When  such  execution 
shall  have  been  so  returned,  then  such  Judg- 
ment may  be  enforced  against  sodi  dty  or 
mnnidpal  oorporatlon  or  towns  for  whatever 
amount  shall  remain  mtcoUected  or  tmpald 
therecm."  The  second  section  provides  tiiat 
upon  an  answer,  as  in  this  case,  that  the  de- 
fendant Is  not  primarily  liable,  and  Showing 
who  is,  and  the  person  thus  shown  shall  not 
hare  been  made  a  party,  the  plnlntlff  may 
amend,  as  provided  by  Bsv.  St  1 2834,  making 
hliu  a  iHurty  1^  amendment  It  is  objected 
that  this  statute  applies  cady  where  tiie  party 
canslnfT  the  defect  in  the  street  etc  holds 
no  contract  relation  with  tiie  dty,  and  that 
a  jHuty  holding  sudi  rdatimi  to  the  dty, 
whose  ne^ect  or  deftralt  the  damagea  were 
caused,  can  In  no  case  be  considered  a  party 
primazily  liable  thoefbr  under  tills  statute. 
The  language  of  the  statute  Is  vary  Iwoad  and 
general,  and  the  statute  Is  evidently  of  a 
remedial  nature,  and  should  be  liberally  oon- 
strtMd  to  advance  the  remedy  and  soppress 
the  fiMmer  Inconvoilenoe,  widdi  obvioudy 


was  as  great  In  the  case  wbere  tte  parly 
tv  whose  neglect  or  default  the  Injury  oty 
curred  had  and  held  contract  rdatkms  with 
the  dty  eoncmilng  the  subject-matter  as 

where  he  occupied  no  such  relations.  The 
statute  Is  that  If  'tafli  defect,  tncombranoe, 
or  other  cause  of  sudi  Injury  Shall  be  consed 
by,  arise  from,  or  be  prodnoed  1^  tlie  wrongs 
default,  or  netflgenoe  of  any  person  or  cor- 
poration or  towns,  such  perscm  or  oorporatlon 
or  towns  so  guilty  •of  such  wrong,  default,  or 
ne^lgenoe,  shall  be  primarily  liable  for  aO 
damages  arWi^  from  sudi  Injury."  The  lia- 
bllll7  grows  oat  of  and  Is  founded  on  tbn  act 
of  the  posmi  dimmed  to  be  primarily  UaUe^ 
entirely  Independent  of  the  quefltlon  whctixer 
he  sustains  any  contract  rdatlon  to  the  dty 
for  building  or  repairing  the  street  The  ap- 
pellant's oomisel  rdy  i^on  ttie  case  of  EOndts 
V.  Olty  of  HUwaukse,  46  Wis.  509,  004^  1  N. 
W.  Bep.  280^  In  whldi  a  somev^t  dmUar 
provision  In  the  diarter  of  the  dty  <tf  110- 
waukee  was  construed.  Th&re  w«e  two  pro- 
vldons  of  the  charter  designed  to  cover  both 
dasses  of  oases,  vriiere  thore  was  a  oontract 
rdatlon  with  the  dly  by  the  wrongdoer, 
and  as  well  where  there  was  no  such  rela- 
tion; and,  inasmuch  as  the  section  In  relation 
to  the  f  onner  case  was  held  void  and  nnoon- 
stitutlonal,  because  It  applied  <Hily  to  the  d^ 
of  Milwaukee,  and  not  to  the  rest  of 
state,  It  Is  clear  tiiat  the  preceding  section, 
whldi  applied  to  the  latter  class  of  cases, 
where  there  was  no  contract  relation,  on^t 
not  to  be  so  constroed  as  to  embraoe  the 
subject-matter  of  the  second  section.  To 
have  thu  construed  the  first  section  would 
have  made  It  obnoslous  to  title  objection 
which  defeated  the  second,  and  so  both  sec- 
tions In  that  way  would  have  been  defeated, 
lu  ctmstrulng  statutes  In  pari  matola,  a 
repealed  or  unconsUtutlonal  statute  may  be 
considered  In  determining  the  meaning  of 
the  still  aubdsting  or  valid  portion  ot  tiie 
statute.  End.  Int»p.  St  II  48^  4B;  Flanders 
V.  Town  cf  Herrimadc,  48  Wis.  SOT,  4  N.  W. 
Bep.  741;  Ooflln  r.  BUih,  45  Ue  607;  Com. 
V.  Potts,  79  Pa.  St.  164.  Olie  ground  of  the 
ruling  tat  Htaidts  v.  City  of  UOlwankee,  supra, 
Is  not  stated  beyond  the  taxib  that  flie  dalra 
of  counsel  that  tiie  section  under  oonddM^ 
atlon  was  hitoided  to  Include  a  case  when* 
tbo  obstruction  was  placed  In  iho  street  by 
the  owners  ot  adjdnlng  lots  while  ™*Mffg 
some  Improvements  fbr  tbdr  own  conven- 
ience or  benefit  with  whldi  the  dty  had 
nothing  to  do,  aoA  it  was  hdd  tiiat  tiie  wohte 
of  the  section  should  "be  restricted  to  a  case 
where  tiie  party  causing  the  defect  hdd  no 
contract  relation  with  tiie  dty,  as  whwe  the 
owner  or  occupant  of  the  adjoining  lot  creates 
the  nuisance,  as  In  Bnndhausen  v.  B<md,  36 
Wis.  30,  and  wliere  the  d^  would  be  pri- 
marily liable  to  make  oompensaUon  in  tlie 
absence  of  such  a  provldon."  The  consider- 
ation that  It  was  deariy  not  Intended  by  the 
legislature  to  make  the  first  section  dted 
from  the  dty  diarter  of  MUwankee  Indude 
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(be  snbjeotmatter  of  flie  second,  and  imooa- 
Btitutloml  one,  seme  to  explain  the  real 
remcm  why  a  case  nnder  the  second  section, 
when  the  par^  causing  the  defect  held  con- 
tract rdathms  -with  the  etty,  was  not  In- 
chided  wltiUn  the  mt^ning  of  the  act.  In 
that  case  the  oonrt  said:  ^Doubtiess  it  would 
be  oompetex^  Cor  tbe  l^telatiiro  to  make  the 
oontrBctor,  In  snoh  case,  primarily  liable  for 
tajmy  oocnrriBg  bis  wrongful  aots."  The 
general  act  under  consideration  was  no  doubt 
passed  in  view  of  this  suggestion  of  the 
power  ot  flie  leglslatore,  and  In  order  that 
Uito  gateal  provision  tbe  spedflo  ob}eo- 
tlon  which  defeated  the  seoond  section  of 
tlie  Milwaukee  chartw  in  Hineks  t.  Otty  ot 
Afilwankee.  supra,  might  be  obviated,  and  tbe 
liability  created  by  the  goieral  words  of  the 
act  extended  to  both  classes  of  cases,  and  to 
all  cities,  municipal  oorporatlons,  or  towns 
ttarongtaont  tbe  state.  The  language  of  tbe 
statote  Is  plain,  and  ttkere  Is  no  exception  as 
to  oontraotors  with  tbe  dty,  and  nothing  to 
suggest  ai^;  nor  are  we  able  to  see  that  anr 
prlntdple  of  public  policy  requires  tliat  tbe 
act  should  be  so  oonstmed  as  to  create  such 
an  exception.  In  the  case  of  Papworth  v. 
Clly  of  Milwaukee,  64  Wis.  389,  20  N.  W. 
Bep.  431,  the  city,  by  its  actual  ne^^ect, 
bad  become  Uable,  and  tlie  default  or  nei^ect 
of  the  person  negligent  in  the  flist  Instance 
was  not  the  sole  cause  of  the  Injury,  and  so 
the  case  was  hdd  not  wiOiln  the  provisions 
of  the  first  8ectI<Hi  of  the  (diarter,  as  con- 
strued In  Blocks  T.  Oily  of  Milwaukee,  su- 
pra. In  the  case  of  Raymond  v.  Olty  of 
Sheboygiin,  70  Wis.  318.  35  S.  W.  Hep.  540; 
Id.,  76  Wis.  338,  45  N.  W.  Rep.  125,  no  ques- 
tion existed  as  to  the  primary  liability  of  a 
contractor  with  the  city,  and  In  that  case 
the  adjoining  lot  owner  was  sought  to  be 
made  primarily  liable,  by  reason  of  his  hav- 
ing obstructed  the  street  with  dirt  excavated 
from  his  lot 

It  is  contended,  however,  that  because 
Qulnn  was  not  an  Independent  oontraotor, 
(chapter  6,  |  13,  (^ty  Oharter;  <^pter  36. 
Laws  18^)  inasmuch  as  Hie  woric  he  did 
under  his  contract  was  done  under  the  suiper- 
TlsltnL  of  the  mayor,  snperlntoident  ct 
streets,  and  dty  surveyor,  and  was  required 
to  be  approved  by  them  before  It  could  be 
accepted  by  the  council,  therefore  the  case 
did  not  fbU  vrithln  the  act  of  1889,  relied  on. 
Undoubtedly  Qulnn  was  not  an  Independent 
contractOT.  Harper  t.  City  of  Milwaukee,  30 
Wis.  9SS.  The  rule  is  that,  where  one  per- 
son employs  another  to  furnish  the  materials 
and  do  a  specific  i^eoe  aC  work  as  an  Inde- 
pendent contractor,  he  does  not  thereby  ren- 
der himself  liable  for  Injuries  caused  by  tbe 
sole  n^j^lgence  of  such  coutnictov  or  bis  serv- 
ant. Harper  v.  City  of  Milwaukee,  supra; 
Hackett  V.  Telegrapb  Co.,  80  Wis.  192,  49  N. 
W.  Rep.  822,  and  cases  cited.  And  In  such 
cases  it  Is  held  tiiat,  If  **an  Injury  results 
from  the  negllgoioe  or  mlsoondnct  of  tbe 
contracted  or  Ids  servant  or  agent,  the  em- 


ANDEBSOX.  727 

ployer  Is  placed  under  a  llablBty  equal  and 
similar  to  that  which  exists  in  the  ordinary 
case  ot  a  principal  and  agoit."  Gbudnnatl  v. 
Stones  5  Ohio  St  8&  The  fact  tbat  Qulnn 
was  not  an  independent  oontraotor.  Is  not, 
we  think,  materlaL  The  dty  la  UsUe  for  the 
Injuiy  reason  o/t  its  duty  to  tiie  public  to 
ke^  its  streets  In  suitable  condltlim  tor 
travel,  and  Qulnn  is  liable  over  to  the  of  ty 
fbr  damages  snfEered  by  It  by  bis  n^^lgenoe 
In  canstDg  tbe  obstrodion  to  puUic  travd  In 
carrying  ont  his  contract  with  the  dly.  Tbe 
fact  that  he  Is  not  an  Indepemdent  contractor 
does  not  tend  to  show  that  be  Is  not  within 
section  1,  c.  471,  Lavrs  188^  or  tiiat  tbe  de- 
fMt  In  the  street  In  qneetlfA,  or  other  csnse 
of  the  hijuiy,  was  not  caused  1^,  arose  from, 
or  produced  by  the  wrongful  d^nlt  or  neg- 
ligence of  Qulnn,  and  that  he  is  not  prhnarUy 
Uable  by  ttie  statute  to  the  InJnred  party,  as 
well  as  he  would  have  been  at  oommon  law 
to  his  onployer,  before  tbe  statute.  We 
therefore  conclude  that,  in  conslderallon  ot 
tbe  gennal  language  at  the  act,  and  ct  the 
fact  that  the  legldatlon  designed  to  reach 
the  desired  end  In  Milwaukee  was  found  In- 
valid, It  was  the  Intention  of  the  legislature 
to  embrace  in  tbe  act  of  1889  cases  as  weU 
where  Ibe  ordinal  wrongdoer  had  as  where 
he  bad  no  contract  relatbHis  vrith  the  dty. 
The  order  allowing  the  amended  answer  was 
properly  granted. 
The  order  of  the  drcidt  court  Is  affirmed. 


GORBBTT  V.  ANDERSON  at  al. 

(Supreme  Court  of  Wisconsin.  March  21, 

1B93.) 

LooB  AMD  LoooiNo— Contract  roa  Haulino  — 
Failubs  to  Fusnish  Roads— Abasdonhbht  bt 
Contra  OToa—DAitAOBB. 

1.  Plaintiff  agreed,  in  writiDg,  to  begin 
hauling  logs  for  defendants  January  4.  18812, 
and  after  Januair  10,  1U92,  was  required  to 
haul  at  a  specified  rat^  or  ftMfeit  all  rights  mi- 
der  the  contract.  Defaidants  did  uot  complete 
the  loggiug  road  aa  they  agreed,  wLich  oper- 
ated to  delay  plaintifTs  work;  and  January  19, 
1^2,  they  inaaced  him  to  consent  to  thdr  con- 
structing a  new  road,  aftw  which  they  aban- 
doned farther  work  on  the  tAd  road.  They  did 
not  provide  sndi  a  new  road  as  was  agreed  opon 
by  January  27,  1892,  and  plaintiff  then  gave  up 
the  job.  add,  that  plaintiff  was  Justified  in 
abandoning  bis  contract,  and  was  entitled  to 
recover  as  damages  the  amount  of  the  profits 
which  he  would  hare  realized,  had  he  not  been 
precluded  from  performance. 

2.  As  the  ctuopletion  of  the  road  was  a 
condition  precedent  to  plaintiff's  performance, 
and  such  completion  had  to  be  in  time  to  en- 
able plaintiff  to  do  the  hauling  daring  the  log- 
ging season,  plaintiff  was  not  precluded  from 
msuting  on  such  oondltion  because  he  used  the 
road  for  a  short  time,  while  It  was  incomplete^ 

Appeal  from  drcuit  court,  Douglas  county; 
R.  D.  Marshall,  Judge. 

Action  by  Bernard  Oorbett  against  G.  J. 
Anderson  and  another  for  breach  of  con- 
tract From  a  judgment  for  defendants, 
plalntlfr  appeals.  Reversed. 
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The  other  ftfcU  tdUy  appear  In  the  toUow- 
lag  atatement  \xy  OASSODAT,  X: 

TtdM  aetton  waa  annmenced  la  Fetnnaiy* 
1802.  For  a  first  cause  of  actloa  tbe  com- 
platait  allegea.  In  effect,  that  December  19, 
1091,  the  def^ndanta,  under  the  firm  name 
of  Anderscui  &  Kennedy,  entered  Into  an 
agreement,  in  writing;  with  the  plaintiff, 
whercbr  the  latter  agreed,  among  other 
tUnga,  In  effect,  to  end-stamp,  haul,  and  de- 
Uvelr,  tai  good,  straight  nrilways.  Ijlng  length* 
viae  with  the  stream  on  the  Black  tlTer, 
In  Douglas  oodaty,  aU  tiie  loss  cat  by  tbe 
said  Andonon  ft  Kesmedy  during  tbe  losg^ 
aeaaoa  of  1891-02,  <m  the  premises  therein 
deacribed,  and  to  begin  such  hauling  not 
later  than  January  4,  1882.  and  to  oontlnua 
the  aame  xmtil  completed,  banUng  an  aver- 
age of  70,000  from  and  after  January  10, 
1802,  and  that,  it  he  ftUed  to  a  certain  ex- 
tnt,  be  sboold  be  deemed  to  hare  forfeited 
hU  contnuit,  and  all  rit^ts  thereunder;  that 
Andersoa  &  Kennedy  tber«in  agreed  to  have 
all  roads  used  in  the  hauling  of  snch  logs 
open,  and  In  amdltton  to  be  uaed,  at  the 
begmmng  of  sndL  hanHng,  and  to  furnlwh 
tbe  plaintiff  with  the  tools  used  in  hauling 
nicb  logs  ther^  mentioned,  and  to  pay  91 
per  1,000  feet,  board  measure,  for  tbe  logs 
SD  hauled;  that  thercnvon,  and  at  great 
pense  to  himadf ,  the  plaintiff  employed 
teamsters  and.  teams  to  enable  him  to  per- 
fortn  tbe  eoAStOom  of  aeiA  wrlttm  contract 
to  be  k^t  and  performed  on  bis  part;  that 
Jannaiy  4,  1802,  be  began  to  haul  logs  over 
tbe  road  made  ttierefor  by  tbe  d^endanta, 
with  seven  teams,  and  at  no  time  thereafter 
used  less  tbui  seven  teams,  with  the  nect*ssii- 
ry  number  of  teamsters  and  other  men  fin- 
managing  the  same,  and  to  attend  to  IouiUuk. 
unloading,  md^tamplng,  and  banking  of  logs; 
fliat  said  Foad  was  not  good,  or  m  a  fit  c<xi- 
dltltm  to  be  used,  January  4,  1802,  -fbr  sncb 
hauling,  nor  at  any  time  thereafter;  that 
January  19,  1892,  tbe  defendants  condemned 
sold  road,  and  requested  the  ptaintiff  to  take 
hla  teama  away,  and  not  to  leave  thdr  em- 
ploy,  but  ttiat  th^  would  make  a  new  road 
at  once;  that  at  &e  defendant's  request  the 
plaintiff  entered  into  an  oral  modiftcatloa  of 
said  written  contract^  in  and  by  ^rtiicta  the 
defmdants  ap%ed,  Ui  effect,  that  th^  would 
make  a  new  road,  over  which  the  plaintiff 
could  haul  between  ftmr  and  five  tbonsand 
fi-et  of  logs,  board  measure,  at  a  load,  and 
would  famish  tbe  plaintiff  betwen  four  and 
Ave  million  fset  of  logs  to  be  hauled  daring 
said  season,  and  tihe  necessary  blocks,  tadcle, 
and  extra  team  to  assist  the  plaintiff  In 
hauM"g  eadi  load  of  up  a  certain  bill 
tm  such  new  road,  and  tiutt  they  would  make 
Bald  new  road  a  good  and  suitable  road,  safe 
In  every  partteolar  tor  hauling  such  logs, 
and  would  at  all  tlmea  keep  the  aame  In 
tfood  condition,  and  to  pay  for  such  hauling 
76  cents  per  thousand  feet,  board  measure; 
that  January  20,  1892,  tbe  piaintUC  began  to 
haul  logs  orer  aold  new  road*  but  that  the 


same  was  not  tbea,  nor  haa  it  teen  at  aaje 
time  since,  in  a  fit,  sultaMa,  or  aaCe  oondi- 
tbm  to  haul  logs  orer,  and  that  the  d^end- 
ants  nei^ted  and  rinsed  ta  place  aalA 
rood  in  a  fit  owdltUm  to  haul  logs  tbereim, 
though  often  reqaeeted  ao  to  do;  that  they 
also  tailed  to  torOUi  other  thlnin  aUesed; 
tbat  at  no  time  had  ssdd  road  bem  la  socb 
condition  tbat  the  plaiattH  eeald  haul  mor» 
than  l;ii00  feet  of  logs,  beard  meaaare.  at 
each  load;  that  Um  plaintiff  had  duly  per^ 
formed  all  the  emdKlens  of  said  contract 
on  his  part,  except  In  so  far  as  be  bad  been 
prevented  by  tbe  nonperftHrmanea  ot  the  de- 
fbndanta;  that  January  27,  1802,  seaamfe 
at  such  fblluM,  negleet,  and  refusal  of  tbe 
defendants  to  provide  sooh  road,  the  plain- 
tiff was  forced  to  abimdon  said  contract, 
and  had  lost  the  use  of  hia  teams  for  said 
aeaam,  and  the  profits  he  would  have  made 
on  said  contract  bad  the  d^endants  provided 
aald  road  aa  agreed  upon;  and  that  tli» 
^alntiff  had  thus  been  thrown  out  of  employ- 
ment, to  his  damage  in  the  sum  of  $3^000. 
And  for  a  second  oauae  ot  action  tbe  com- 
idaint  alleges  in  effect,  that  during  the  time 
mentioned  tbe  pJalatlff  hauled,  «id-stamped. 
and  banked  for  detendants  tiM^OOO  feet  at 
logs,  board  measure,  and  that  there  was  due 
therefor  to  the  i^alntlff  tbe  aom  of  no 
part  of  which  has  been  paid,  and  demanda 
Judgment  tor  said  suma.  The  defendants  an- 
swered, by  way  of  denials  and  counter  alle< 
gatlous  and  admissions,  and  alleged,  in  ef- 
fect, tbat  sudi  new  road  was  made  them, 
and  at  all  times  kept  In  good  condlticai  to 
be  used  by  tbe  plaintiff,  and  that  they  had 
fumlsbed  the  plaintiff  with  aU  blocka,  tadde. 
and  other  things  agreed  by  them  to  be  so 
fumlsbed,  and  bad  performed  the  contract 
on  their  part;  that  during  January.  1802. 
they  bad  advanced  and  paid  to  tbe  plaintiff, 
tor  such  bulling,  fSZOiST;  aad  also  alleged 
the  aame  1^  way  of  counterclaim;  aad  also 
alleged.  1^  way  et  counterclaim,  tbe  expoidi- 
tere  ot  $125  in  buUdlqg  and  erecting  sacb 
new  road,  and  claimed  damage  for  the  i^in- 
tUTs  failure  to  comply  with  tbe  oontroct. 
To  such  answer  the  plaintiff  replied,  deny- 
bag  each  and  every  aU^ation  of  the  aoun- 
terolaims.  At  the  dose  of  the  trial  the  jury 
returned  a  special  verdict  to  the  effect  a> 
that  tbe  new  road,  at  the  ttane  the  pUdntlff 
abandmMd  the  contract,  was  not  such  a 
logflAng  rond  as  the  d^endauts  axreoil  to  fur- 
nish for  tbe  plalntUCs  use;.  ^)  that  after  tbe 
makbkg  of  the  new  cnttract  the  d^udanta 
did  not,  with  reasonable  dlUgsnce.  vfi  to  the 
time  the  j^alntlff  abandoned  said  contract, 
provide  bkn  such  a  logging  road  aa  had  been 
agreed  iqM«;  (3)  that  it  would  have  cost  the 
plaintiff,  to  luve  furnished  the  road  so  as 
to  have  satisfied  the  leqairemiiifes  of  the  con- 
tract, «500;  (4)  tbat  tbe  defeadaats  were, 
to  the  platntUTs  knowledge,  when  he  nb:in- 
doned  the  contract,  ready  and  wUUng  to  pnt- 
ceed  with  reasonable  diligence  to  make  tbe 
mad  such  aa  tli«p  bad  aneed  to  famish  fur 
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Ik*  pklBtirB  iMe:  9)  fitet  U  would  ban 
CMt  tbe  plaiBtlffr  to  bar*  bnoled  the  lo0i 
over  lacb  a  lostftaig  road  as  the  one  agreed 
upon,  00  outs  per  1J0C»  feet;  (S)  that  ttw 
plakitlff  CMld  have  feaaled,  dnriofl  the  bat- 
«ue  of  the  logging  seflson,  over  Buch  a 
logging  road  as  tbe  one  agreed  upon,  3,000^ 
000  feet;  (7)  tbat  tbe  defendants  hare  ad- 
vanced and  paid  to  the  plaintiff,  or  on  hla 
account,  In  numey  And  material,'  $451.80;  (8) 
tbat  the  new  logging  road  coat  the  defend- 
ants, up  te  the  Hue  the  plnlntifl  obandomd 
the  contrnct,  9200;  (9)  that  the  plaintiff  did 
not  TcAontarlly  abandon  bis  contract;  (10) 
tluit  the  d«feudauta  agreed  to  pay  the  plain- 
tiff  for  hiiullBtf  logs.  und(.-r  the  second  con- 
tract,  75  coits  per  1,000  feet;  0.1)  tbat  tbe 
plaintiff  earned,  hauling  loga  under  thtt  flrat 
contract,  HL5-G0.  Upon  such  special  verdict 
both  parties  uioved  for  Judgment  The  ooort 
denied  tbe  plaintiff's  motion,  and  ordered 
that  Judgmmt  be  entered  In  faror  odC  tbe  da- 
fendant^  against  the  plotntUf,  tor  tbe  warn 
of  $39.30,  and  interest  thereon  from  tbe  oooor 
mencement  of  tttls  action,  amounting  to 
$92.46,  besides  costs  and  dlsbursementa  hwa* 
In  to  be  taxed.  From  the  Judgment  entered 
thereon  accordingly,  the  plaintiff  brings  this 
appeal 

Alexander  Athey,  for  appellftnt,  RoM. 
Dwyer,  Smith  &  HanitdL  and  Swift,  MuT' 
phy  ft  Bmidy,  for  respondents. 

GASSODAT,  J.,  (after  stating  the  facts.) 
By  tlie  terms  of  the  oi-lginal  contract  tbe 
pIfUutlff  was  to  begin  hauling  the  logs  Jano* 
ary  4,  1802;  and  after  January  10,  1S»2,  be 
was  r^uired  to  haul  at  a  q>eclded  rate,  or 
forfeit  all  rlf^ts  under  tlie  cmtracL  Be  ap- 
pears to  have  commenced  on  time,  with  ft» 
reqalalte  teams,  men,  and  ontflta;  bat  tile 
road  npon  which  to  haul  the  logs  had  not 
been  famished  by  the  defendants,  aa  agreed 
upon.  This  operated  to  delay  performance 
by  the  plaintiff  in  what  Is  generally  the  best 
portion  of  the  logging  season.  Of  course,  the 
plaintiff's  expenaes  continued,  whether  Ua 
men  and  teams  were  idle  or  at  wotk.  It 
would  seem  that  about  Juiuary  19,  iSB2t 
tbe  defmdants  Induced  tbe  plaintiff  to  con- 
sent to  their  oonatructlng  a  new  road,  and 
abandoned  the  piu-pose  of  completing  the  old 
one  OS  thay  had  agreed.  The  Jury  found, 
in  effect,  tbat  tbe  defendants  did  not  i»-a- 
Tide  such  a  new  road  with  reasonable  dU- 
igence;  that  np  to  the  time  tbe  plaintiff  quit 
tbe  Job,  January  27,  189B,  tb«y  had  not  tar- 
Dished  such  new  road  as  they  bad  agreed, 
and  hence  tbe  idalntiff,  oontnuy  to  bis  de> 
aires,  was  forced  to  quit  the  Job,  ObrtoOBly, 
a  man  might  be  wiUing  to  enter  i^tm  the 
hauling  of  four  or  five  niUU<m  feet  of  1^ 
early  in  January,  when  be  would  be  entire- 
ly ub willing,  if  precluded  from  doing  bo 
tutu  tbe  1st  of  February  or  later.  It  Is  con- 
coaed  tbat  the  plaintiff  wns  Justified  In  sus- 
pending work  upon  the  Job  by  reason  of  tbe 


ftUoM  to  fondtfi  Hm  nod  as  acread;  bntUr 
ts  contended  that  after  the  plaintiff  com- 
menced banUng  upon  the  new  road,  thon^ 
Incomplete,  he  hod  no  rifbt  to  abandon  tbe 
conteact,  so  long  as  Hie  defendmits  were- 
ready  and  wtniiig  to  contltme  wortc  thereon 
until  it  should  be  completed  according  to  the 
conti-act  There  iiad.  alx«ady  been  a  delay  ot 
28  daya  In  the  completion  ot  tbe  road.  It 
does  Sot  appear  bow  raoA  more  delay  would' 
have  been  neccMair  for  sndi  completion. 
tba  Jtny  Ibtmd  tbat  it  would  have  cost  9600 
to  eomidete  tbe  road  so  as  to  hare  saUsfled 
the  contract  The  completion  of  tbe  road  by 
the  defendants  according  to  ^  ctmtract  was- 
a  eondltlou  precedent  to  performance  on  the 
pact  of  tte  plalntifl.  Socb  completion,  eT«i 
«nder  the  contract  as  modified,  was  neces- 
sarily to  be  in  time  to  enable  tbe  plaintiff  to. 
perform  bis  part  of  tbe  c<mtract  during  tbe 
logging:  season.  A  rery  largo  portion  of  the 
season  had  passed  befOre  tbe  plaintiff  quit 
tbe  Job.  The  mere  fiu*t  that  tbe  plaintiff 
need  the  road,  for  a  short  time,  while  it  wns 
so  tatcomcAeta,  did  not  preclude  him  from  In- 
sisting upon  socb.  completion  as  a  condition, 
precedent  to  performance  on  hla  part  Un- 
der tbo  repeated  adjudications  of  this  courc, 
we  are  constrained  to  hold  that  the  plaintiff 
was  Justlfled  In  quitting  the  Job,  and  that  be 
Is  entitled  to  recorer,  as  damages,  at  least 
the  amounts  of  tbe  profits  which  he  would 
have  realized,  bad  he  not  hem  precluded 
from  jfertonaSag  tbe  contract  tn  tbe  manner 
taidlcated.  SalTO  v.  Duncan,  ^  Wis.  151,  4 
N.  W.  Rep.  1074;  NaA  r.  Hoxie,  59  Wis. 
894,  18  M.  W.  Bep.  408;  Jones  r.  Foster,  67 
yna.  207,  so  N.  W.  Bep.  097;  Cameron  r. 
White,  74  WiB.  m,  43  N.  Vr.  Bep.  15Q.  It 
aofBdently  appeaa  from  the  verdict  tbat 
gnch  profits  would  have  beat  15  cents  per 
1,000  feet  for  3,e0O,O0»  feet,  making  f540. 
Dedoctlng  from  tbia  the  980.SO  whidi  the  de- 
fendants paid  in  excess  of  the  amount  wbiok 
the  logs  actually  battled  came  to,  and  It 
leaves  a  balance  fS00.70.  For  substantial- 
ly tbat  amotmt,  the  plaintiff  moved  the  trial 
court  tor  Judgment  upon  the  special  verdict. 
We  tiilnk  Ibis  motion  ahould  have  been 
granted.  The  Judgment  of  tbe  drcolt  com't 
Is  reversed,  and  the  cause  Is  remanded,  with 
direction  to  enter  Judgment  on  tile  spedaL 
verdict  In  favmr  of  the  plaintiff,  and  against 
the  defendants,  for  the  amotmt  of  the  last- 
mcnttoued  sum,  and  IntcreBt  thereon  from 
the  date  <^  the  verdict,  as  damages,  and  costs 
to  be  taxed. 


MOALL  V.  HALONBN  et  sL 

(Sapreme  Coart  of  Wisconshi.  March  21, 
1803.) 
Notice  ox  Appeal. 
Where,  in  defeiKlont's  notice  of  appeal 
from  a  Judgment  of  tbe  juatloe's  court  to  the 
cireait  court,  plaintiff's  name  was  spelled  "No- 
el" instead  of  "^oall/'  and  one  of  tbe  det«nd- 
ants'  names  was  spelled,  "Manuel,"  instead  of 
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"Ebmnnel,"  and  the  amount  of  th«  Jndgment 
waa  therein  deaignated  as  "damages'  and  an 
additional  sum  named  as  costB,  aucb  variances 
were  not  suffldeatlr  enbRtantial  to  deprive  the 
drcuit  ooort  of  jurisdiction. 

Appeal  from  circuit  court,  Florence  coun- 
ty; Jobn  Goodland,  Judge. 
■  Action  by  William  0.  NoaU  against  Leo 
Halonen  and  others.  There  was  Judgment 
for  plalntlfT  in  a  Juatice's  court,  from  which 
defendant  Halonen  appeals  to  the  circuit 
court,  ondt  the  circuit  court  dlw"T)^ff4ig  his 
appeal,  he  appeals  therefrom.  Keversed. 

The  other  facts  ftUly  appear  Id  the  follow- 
ing statement  by  CASSODAY,  J.: 

It  appears  from  the  rt-cord  that  this  ac- 
tion was  commenced  In  Justice's  court,  No- 
vember 24,  1891,  by  tlii«  personal  service 
of  the  summons  upon  the  defendants,  Carl- 
son, Halonen,  and  Anderson.  That  on  the 
return  day,— December  3,  1891,— no  one  ap- 
poiirlng  for  any  of  the  defendants,  the  plain- 
twr  filed  his  complaint,  alleging,  In  effect, 
that  between  September  16,  1891,  and  No- 
vember 24,  1891,  inclusive,  the  plaintlfl  sold 
and  delivered  to  the  ilefeudants,  on  account, 
at  their  request,  goods,  wares,  and  mer- 
chandise at  the  agreed  price  of  $150.57,  and 
which  were  reasonably  worth  that  sum. 
That  thereupon  Judgment  was  entered  In 
favor  of  the  plaintiff  and  against  the  de- 
fendants for  said  sum,  together  with  f  11.45 
costs,  making  a  total  of  $162.02.  That  De- 
cember 19,  1891,  the  appellant  delivered  and 
filed  with  the  Justice  a  notice  of  ap[>eal, 
which,  omitting  the  title,  was  as  foUovrs, 
to  wit:  "To  Kobert  Mitchell,  Esq.,  Justice 
of  the  Peace:  Take  notice  that  the  below- 
named  defendant  hereby  appeals  to  the  cir- 
cuit court  for  said  county  of  Florence  from 
the  judgment  rendered  in  this  action  be- 
fore Robert  Mltchellf  Esq..  the  said  Justice 
of  the  peace,  on  the  3d  day  of  December, 
A.  D.  1891,  in  favor  of  the  above-named 
William  Noel  and  against  the  above-named 
Leo  Halonen  et  al.  for  one  hundred  and 
sixty-two  02-100  dollars  damages  and  five 
50-100  costs.  Dated  December  19th,  A.  D. 
1891.  Leo  Halonen,  Def^'^g^^L  By  Julius 
J.  Patek,  His  ^Sf^Sj  Mv^^"''  same 
time  the  appellant  ^  with  said  justice  the 
usual  affidavit  ,^„iuch  appeal.  That  the 
justice  thereupc  -  (^turned  said  cause  to  the 
circuit  court,  and  May  IS,  1892,  said  cause, 
being  on  the  calendar,  was  by  order  of  the 
court  stricken  therefrom,  for  the  reason 
that  no  Issue  had  been  joined  therein,  and 
it  was  ordered  that  the  defendant  have 
leave  to  file  and  serve  an  answer  to  the 
complaint  In  said  cause.  That  such  answer 
was  filed  and  served  June  1,  1892.  That 
said  cause  was  thereupon  noticed  for  trial 
at  tlie  September  term  of  said  court  for 
1802.  That  August  31,  1892,  the  plaintiff 
obtained  an  order  from  the  county  Judge, 
requiring  the  appellant  to  give  security  for 
costs  on  said  appeal,  and  served  a  copy 
thereof  on  the  appellant's  attorney.  That 


Beptembw  20,  1802,  the  dmdt  eonrt  oi^ 
dered  that  said  appeal  be,  and  the  Ame 
was,  thereby  dtamlased,  with  costs,  and  It 
was  furtiier  ordered  that  all  the  papera  In 
the  case  be  transmitted  to  said  justice,  from 
which  order  or  Judgment  of  dlsmlasal  Ute 
said  Halonen  brings  this  appeaL 

JuUuB  Patek  and  Eastman  &  Moimtala, 
for  appellant  William  H.  GlaiiL  and  F.  W. 
Hall,  for  reqiondait 

0A8S0BAT,  3^  ^fter  stating  the  Cact&) 
It  appears  that  hebtn  Hie  expiration  of  tlie 
time  for  giving  security  for  ooets,  as  order* 
ed  by  the  oounly  judge,  the  appdiant's 
counsel  mOTed  the  circuit  court  to  j»t  atf de 
and  vacate  the  order,  and  argued  the  same 
at  length.  Hie  plaintiff's  attorney,  without 
argument,  thereupon  In  open  court  tem- 
porarily waived  the  matter  of  security,  and 
moved  to  dismiss  the  appeal,  on  the  ground 
of  variance  between  the  jndgm^t  In  the 
Justice's  court  and  the  notice  and  afii davit 
of  appeal  therefrom;  and  the  aiveal  was 
dismissed  on  that  ground.  The  qncstloa 
presented  Is  whether  such  dismissal  was 
proper  or  improper.  The  mere  tect  that  the 
^ataitlfrs  surname  In  the  notice  of  appeal 
is  q;>elled  "Noel"  Instead  of  "NoaU,"  as  hi 
the  summons,  complaint,  and  other  papers 
in  the  case,  we  regard  as  an  Immaterial 
variance.  The  pronunciation  Is  substantial' 
ly  identical,  and  that  Is  suffldent  State  v. 
Unooln,  17  Wis.  579;  Colbimi  v.  Bancroft, 
23  Pick.  57;  Com.  v.  Stone,  103  Mass.  421; 
State  V.  Witt,  34  Kan.  488,  8  Pac.  Rep.  769. 
For  numerous  cases  illustrating  the  rule  as 
to  idem  sonans,  see  24  Alb.  Law  J.  444. 
For  the  same  reason,  the  mere  fact  that 
the  given  name  of  the  defendant  Carlson 
Is  spelled  in  the  notice  of  appeal  "Manuel," 
Instead  of  "Emanuel,"  as  In  the  summous, 
complaint,  and  other  papers  In  the  case, 
must  be  regarded  as  an  Immaterial  vari- 
ance. We  perceive  no  substantial  reason 
for  requiring  the  several  names  of  the  re- 
spective parties  to  be  restated  In  the  body 
of  the  notice  when,  as  here,  they  are  fully 
stated  in  the  title  of  the  cause.  The  amotmt 
of  the  judgment  is  correctly  stated  In 
the  notice.  True,  such  amount  is  desig- 
nated therein  as  "damages,"  and  then  an 
additional  amount  Is  named  therein  as  costs, 
but  such  variance  Is  not  sufilelently  substan- 
tial to  deprive  the  circuit  court  of  Jurisdiction. 
Under  the  repeated  adjudications  of  this 
court,  the  notice  of  appeal  is  sufficient 
when  it  Identifies  the  party  appealing  and 
the  cause  in  which  and  the  Judgment  from 
which  the  appeal  is  taken.  Filer  &  Stowell 
Co.  V.  Sohns,  63  Wis.  1J8,  23  N.  W.  Kep. 
135;  Schweppe  v.  Wellauer.  76  Wis.  19,  45 
N.  W.  Rep.  17;  Friemark  v.  Rosenkrans.  81 
Wis.  359.  51  N.  W.  Rep.  557.  The  judg- 
ment of  the  drcuit  court  Is  reversed,  and 
the  cause  Is  remanded  for  further  proceed- 
ings according  to  law. 
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HOU  T.  HOH. 
(Sopreme  Court  of  Wisconsin.  March  7X, 

1893.) 

DlTOBOB— PlB&DIHO— RlUlF. 

TbB  cMHiiplahit  in  ah  actkm  for  dtvorce. 
In  whlcji  defenoant  made  no  appearance,  de- 
manded rdief  b7  war  of  alimony  and  tempo- 
tary  allowance.  The  judgment  rendered  In- 
vaded not  only  the  rell^  demanded,  bnt  a  dl- 
'riBioa  of  the  estate.  UM,  under  Rvr.  Ht.  { 
28S6.  providing  that  "the  relief  granted  to  tiie 
plaintiff,  if  there  be  no  answer,  cannot  exceed 
that  which  he  shall  hare  demanded  In  bis  com- 
4>lauit,"  that  the  OTwrulina  of  dafendant'a  mo- 
Uoa  to  vacate  that  part  of  the  Jadgment  order- 
ing a  diTlsIon  of  the  estate  was  error. 

Appeal  from  drcult  court,  Oatagamle 
■county:  John  Goodland,  Judge. 

Action  by  Christina  Hob  against  Helnrich 
Hob  for  divorce.  From  an  order  denying 
his  motion  to  vacate  a  part  of  the  Judgment 
.rendered,  defoidant  appeals.  Beveraed. 

The  other  facts  fully  appear  In  the  ftdlow- 
iiig  statement  by  LYON,  C.  J.: 

Action  for  divorce.  The  grounds  alleged 
are  cruel  and  inhuman  treatment  of  the 
-plaintiff  by  her  husband,  the  defendant,  and 
faUure  on  his  part  to  support  her.  The  com- 
plaint also  alleges  that  the  parties  occupy 
20  acres  of  land.  In  which  the  plaintiff  has  a 
life  estate,  and  which  has  been  and  Is  culti- 
vated and  carried  on  mainly  at  ber  expense. 
It  la  further  alleged  that  she  has  about  $350 
invested,  and  has  no  other  property,  and  that 
the  defendant  has  money  and  securities  of 
the  value  of  at  least  |3,500.  It  Is  not  alleged 
that  he  has  any  other  estate.  The  demand 
tot  Judgment,  as  respects  property  and 
allowances,  la  '*Quit  suitable  alimony  may  be 
jiUowed  ber  out  of  his  [d^endant's]  estate, 
and  that  during  the  pendency  of  this  action 
lie  be  required  to  pay  proper  suit  money 
and  temporary  support."  There  are  also 
demands  for  an  injunctioa  to  restrain  d^end- 
ant  from  molesting  or  Interfering  with  the 
plaintiff,  and  for  general  relief.  The  defend- 
■ant  made  no  defense  or  appearance  to  the 
merits  of  the  action.  The  plaintiff  made  her 
proof,  and  Judgment  as  by  default  went  In 
her  favor  for  a  divorce  and  for  $300,  "In  full 
for  alimony,  suit  money,  and  costs  In  this 
action."  The  Judgment  also  contains  the  fol- 
lowing clause:  "And  It  is  further  adjudged 
-and  decreed  that  the  possession  of  the  land 
now  occupied  by  them,  via.  the  west  half 
•of  tiie  southwest  quart«r  of  the  southeast 
quarter  of  section  No.  24,  In  town  21  north, 
and  range  16  east,  and  all  the  personal  prop- 
•ertr  on  said  laud  or  therewith,  and  belong- 
ing to  said  parties,  excepting  defendant's 
personal  apparel  and  carpenter  tools,  be,  and 
henceforth  la,  the  possesion  and  property  of 
the  plaintiff,  and  defendant  Is  hereby  divest- 
ed of  all  right,  title,  or  claim  therein,  and 
-debarred  from  the  same."  At  the  term 
during  which  such  Judgment  was  entered 
defendant  moved  the  court  to  set  aside  the 
portion  of  the  Judgment  lust  alwve  quoted. 
The  court  denied  the  motion.  The  def aid- 


ant appeals  from  the  order  denying  such 

motion,  and  from  the  clause  of  the  Judgment 
last  above  quoted. 

Humphrey  I^erce.for  qvpdlant  John  Bot> 
tensek,  for  respondent. 

LYON,  C.  J.,  (after  stating  the  facts.) 
Section  2886,  Rev.  St,  provides  that  "the 
relief  granted  to  the  plaintiff,  if  there  be  no 
answer,  cannot  exceed  that  which  he  shall 
have  demanded  in  his  complaint."  In  the 
present  case  there  Is  no  answer,  and  the  re- 
lief demanded  in  the  complaint  In  respect 
to  property  is  for  alimony  and  temporary 
allowance,  and  those  only.  The  portion  of 
the  Judgment  from  which  this  appeal  Is 
taken  Is  for  a  division  of  the  property.  A 
Judgment  for  alimony  and  one  for  a  division 
of  the  estate  of  the  husband  are  essentially 
dlffereiit  in  character  and  results.  The 
former  Is  always  under  the  control  of  the 
court,  and  may  be  changed  or  modifleu  at 
any  time,  while  tbe  latter  Is  flnaL  Id.  ii 
2364,  2369.  When  the  defendant  read  the 
complaint  of  his  wife  he  had  the  right  to 
assume  that,  If  a  divorce  was  granted,  the 
court  would  not  make  a  dlvldon  of  his  estate, 
but  would  only  grant  her  alimony  out  of  his 
estate.  He  knew  that.  If  dissatisfied  with 
the  amount  of  alimony  awarded  her,  the 
court  would  always  be  open  to  him  to  apply 
for  a  revision  thereof.  If  he  did  not  desire 
to  resist  a  divorce  he  might  well  make 
default  and  neglect  to  litigate  the  question  of 
alimony  in  the  first  instance,  whUe.  bad  a 
division  of  estate  been  demanded,  be  would 
have  litigated  such  demand.  This  con^dera- 
tiou  brings  the  case  within  the  reason  of  the 
statute  as  stated  by  Chief  Justice  Oole  In 
Zwlckey  v.  Haney,  63  Wis.  464,  28  N.  W. 
R^.  577.  It  is  there  said:  "It  often  happens 
that  a  defendant  prefers  to  let  the  plaintiff 
take  the  Judgment  he  has  demanded,  and  to 
which  be  has  no  valid  defense,  rather  than 
to  be  to  the  expense  of  making  an  answer  or 
attending  upon  the  trial.  This  is  true  both 
In  respect  to  actions  in  equity  and  to  actions 
at  law,  and  the  safe  rule  Is  to  hold  that  it  is 
error  to  take  a  Judgment  for  a  greater 
amount,  or  for  other  relief,  than  that  de- 
manded In  the  complaints.;  yhen  there  Is  no 
answer,  and  the  Judgmm^titoea  by  default." 
For  the  reasons  above  staited  the  order  of 
the  circuit  court  denying  the  motion  of  de- 
fendant to  vacate  the  portion  of  the  Judg- 
ment appealed  from,  and  that  portion  of  Qie 
Judgment,  mtist  be  reversed.  No  costs  are 
allowed  the  defendant,  but  he  most  pay  Oe 
cleilc's  fees  In  this  court 


KBHOa  T.  BURNS  at  aL 
(Supreme  Cknirt  of  Wlsooo^  Mardi  SI, 

i8ua) 

RbVIBW  on  APPRAL— FlNDlNO  OP  TstAL  CODRT. 

Where  the  testimony  Is  saffideot.  If 
true,  to  iq^old  the  Jndgmentt  and  tha  evldeaM 
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la  oonflicUDs,  a  flitditiK  of  the  court  below 
not  be  disturbed  on  appeaL 

Appeal  from  circuit  coort,  ColumMa 
coonty;  Robert  O.  Slebecker,  Judge. 

Action  by  John  U.  Kehoe  against  Mary 
Bums  and  Julia  Kieiuan  to  set  aside  a 
deed.  From  a  Judgment  in  favor  of  de- 
fendants, plaintiff  appeals.  Afllrmed. 

The  other  facts  fully  appear  In  the  foi- 
loirtng  statement  by  LYON,  O.  J.: 

John  M.  Kehoe,  the  plalnttfl,  and  Bfaiy 
Bums  and  Julia  Kieman.  the  defendants, 
together  with  tbelr  brother,  Edward  Kehoe, 
are  the  children  and  only  heirs  at  law  of 
Michael  E^oe,  who  died  Intestate  in  April, 
1891.  About  three  months  before  his  death, 
Michael  Kehoe  executed  to  bis  two  daugh- 
ters, Mrs.  Bums  and  Mcs.  Kieman,  a  con- 
Tpyonce  of  all  his  real  estate,  in  coudder- 
atlon  whereof  they  executed  to  him  a  mort- 
gage on  the  same  land  to  secure  the  per- 
formance by  them  of  a  covenant  to  sup- 
port and  maintain  their  father  during  his 
natural  life.  The  plaintiff  brou£^t  this  ac- 
tion to  procure  the  cancellation  of  such  con- 
veyance, alleging  In  his  complaint  that  It 
was  obtained  by  ondue  and  improper  in- 
fluence exerted  by  his  sisters  over  tbelr 
father,  and  that  when  he  executed  the  same 
their  father  was  not  mentally  competent  to 
make  a  valid  conveyance  or  disposition  of 
his  property.  These  allegations  are  denied 
in  the  answer  of  defendants.  The  cause 
WHS  tried,  and  the  court  found  from  the 
testimony  that,  when  Michael  Kehoe  exe- 
cuted the  conveyance  In  question,  he  was 
of  sound  di^sing  mind  and  memory,  and 
physically  and  mentally  able  and  compe- 
tent to  transact  the  business  In  which  he 
was  then  engaged;  that  he  freely,  volun- 
tarily, and  nnderstandlngly  exeiuted  and 
delivered  such  conveyance  to  his  dau^ters, 
tn  considemtion  of  the  bond  and  mortgage 
executed  and  delivered  by  them  to  him,  con- 
ditioned for  his  support  and  maintenance; 
that  he  was  not  Indebted  to  the  plaintiff; 
and  that  no  fraud,  deceit,  misrepresenta- 
tion, undue  Influence,  or  other  unlawful 
means  was  resorted  to  by  either  defendant 
to  obtain  such  conveyance.  On  the  above 
findings  the  circuit  court  gave  Judgment  for 
the  defendants,  dismissing  the  complaint  on 
the  merits,  wiQi  costs.  The  plalndff  appeals 
from  the  Judgm^t. 

G.  W.  Steptaeu  and  H.  W.  lender,  for 
appellant.  John  S.  Alaxwell,  for  respond- 
ents. 

LYON,  O.  J.,  (after  stating  the  facts.) 
No  disputed  proposition  of  law  Is  involved 
In  the  determination  of  this  cose.  It  pre- 
sents only  the  questions  of  fact,  (l)  was 
Michael  Kehoe  of  sound  disposing  mind  and 
memory  when  he  executed  the  conveyance 
to  bis  daughters,  sought  to  be  canceled  and 
set  adde  by  this  action?  and  (2)  was  such 
ctmveyance  obtained  by  any  fraudulent  or 


uDlawfnl  means?  A  large  amount  of  con- 
flicting testimony,  bearing  more  or  less  dl- 
nfOy  on  tiiese  qosBtlDDs  of  fact,  was  in- 
troduced on  the  triaL  After  hearing  such 
testimony  the  learned  circuit  Judge  rea<died 
the  oonduslon  that  the  plaintiff  had  failed 
to  prove  the  cause  ot  action  alleged  In  his 
complaint,  and  hence  gave  Judgment  for  the 
defendants.  We  have  carefully  examined, 
tha  case,  and  It  must  be  conceded,  we  think,' 
that  the  testimony  on  the  part  of  the  de- 
fendants Is  suffldent,  if  tme.  to  uphold  the 
Judgment.  The  court,  whose  duty  It  was 
to  determine  the  we^t  of  the  testimony, 
believed  it  trae.  and  findings  and  Jtidgment 
for  defendants  were  the  necessary  results. 
We  are  unable  to  say  that  such  flndlnga  and 
Judgment  are  against  a  clear  ond  satlsfac- 
toiy  preponderance  of  the  testimony.  In- 
deed, they  art!  fully  FniprK>rtpd  by  mui-h 
testimony,  the  truth  of  which  we  perceive 
no  very  good  reason  to  doubt.  Statement 
and  discussion  here  of  the  testimony  would 
be  of  no  utility.  The  case  Is  probably  one 
in  which  flndlngs  either  way  could  not  prop- 
erly be  disturbed  by  this  court  on  appeal. 
Certainly  there  Is  too  much,  and  too  per- 
suasive, testimony  In  support  of  the  Judg- 
ment to  Justify  a  reversal  thereof  by  this 
court  tm  tbe  proofi.  Judgment  affirmed. 


QOFF  V.  STOUGHTON  STATE  BANK. 
(Supreme  Court  of  WiscouBin.   March  21, 
18j);j.) 

Actios  aoaisbt  Bakk-^Purchasb  of  Deapt— 
Bahk  Book  as  Evidence— Biirdbs  op  Pkoop. 

1.  In  an  action  ngainst  a  bank  for  the 
amount  of  a  draft  which  plaintiff  claimed  to 
have  handed  in  with  his  bank  book  with  a  re- 
quest that  the  latter  be  balanced.  While  defend- 
ant dsimed  thit  plaintiff  handed  the  draft 
without  tbe  book  to  defendant's  cashier,  who 
immediately  gave  plaintiCE  the  amount  thereof 
in  caah.  plaintiEf's  bank  hook,  was  admigaible  to 
show  that  he  bad  an  open  account  with  the 
bonk. 

2.  There  being  a  conflict  as  to  when  tb* 

account  waa  balanced,  tbe  bank  rel.Ting  on 
their  ledger  accDunt  to  show  that  it  was  bal- 
anced at  a  certain  date,  the  bank  book  was 
admiailble  to  show  entries  thco^in  tendmg  ta 
contradict  the  bank's  claim. 

3.  Where  an  action  to  recover  the  purchase 
price  of  a  draft  is  broupht  by  on<*  who  la  not 
a  party  to  the  draft,  the  b  irden  of  proving  pay- 
ment tfaoefor  is  on  defendant. 

Appeal  from  circuit  court,  Dane  coun^; 
Robert  O.  Slebecker,  Judge. 

Action  by  Cameron  Goff  against  tht 
Stougbttm  State  Bonk.  From  a  Judgmoit  for 
plaintiff,  defendant  appeals.  Affirmed. 

The  other  facts  AiUy  appear  In  Uie  fol 
lowing  statement  !^  WINSLOW,  J.: 

This  action  Is  for  Ote  purchase  price  of  a 
negotiable  check  or  draft,  owned  by  the 
plaintiff,  drawn  by  A.  P.  Davis  &  Oo.  npon 
a  Chloigo  bank,  for  $38.60,  to  the  order  of 
one  Walters,  and  Indorsed  in  blank  by  Wal- 
ters. The  complaint  also  contained  a  count 
tor  money  hod  and  recelTOd,  charging  that 
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the  d«feiidfUKt  had  effected  $88.60  ttpon  tbe 
dnift,  find  failed  to  pay  the  same  to  idaUitlff. 
Tbe  iet&mo  woa  payment  at  tbe  time  the 
draft  was  handed  to  the  bantc  It  appeared 
that  the  plaintiff  handed  the  draft  over  the 
counter  of  the  bank  to  the  caahler.  early  In 
April,  1888,  and  that  he  was  at  that  time 
a  r^rular  customer  of  tbe  bank,  having  an 
open  account  and  a  bank  book.  Plaintiff 
claimed  that  he  handed  the  draft  through 
the  wicket.  In  his  bank  book,  and  requested 
that  his  book  be  balanced.  On  the  other 
baud,  the  cashier  claims  that  plaintiff  handed 
the  draft  to  him  without  the  bocdc,  and  with 
a  request  for  the  caab  thereon,  and  that  he 
immediately  gave  plaintiff  the  money.  Tbe 
alleged  payment  Is  denied  by  the  plaintiff. 
Tbe  plataitlff's  bank  book,  which  was  Intro- 
dnced  In  evidence,  ^ows  no  entry,  either 
debit  or  credit,  pertaining  to  the  draft,  nor 
df>es  plaintiff's  account  on  the  books  of  the 
bank  show  any  entry  thereof.  The  draft 
was  not  Indorsed  by  plaintiff.  "Hie  case  has 
been  before  this  court  upon  a  former  appeal, 
and  IB  found  reported  in  78  Wis.  106,  47  N. 
TV.  Rep.  190.  From  verdict  and  Jndgn^t 
for  plaintiff,  daf^idant  appeals. 

Badiford,  O'Connor  A  Folleya  and  J.  M. 
<3Ianc^.  for  appellant  Ltue  &  Walt,  for 
nqiondent. 

WINSLOW,  (after  stating  the  facts.) 
Two  questions  are  raised  and  ai^ed:  First 
Was  the  plaintiff's  bank  book  admissible  in 
evidence  on  plaintiff's  behalf?  Second.  Was 
the  instruction  requested  by  defendant,  to 
the  effect  that  the  bsrdsa  of  proof  was  on 
the  plaintiff  to  show  that  the  dmCt  wtu  nr.t 
paid  for  In  cash  when  It  was  handed  to  tbe 
cii&hler,  properir  refused? 

1.  As  to  the  bank  book.  It  was  an  ac- 
-count  kept  by  defendant  of  the  bnsdness 
transactions  between  It  and  plaintiff  at  and 
jnst  prior  to  the  time  tiie  c]ie<^  was  handed 
In  to  the  bank.  Tbe  plaintiff  contending 
that  he  banded  in  the  draft  in  the  book, 
thus  Indicating  that  he  desired  credit  there- 
for upon  bis  account,  was  certainly  entitled 
to  show  that  he  then  had  an  open  account 
at  the  bank,  and  this  fact  the  book  certainly 
proved.  Furthermore,  there  was  a  serious 
conBict  In  the  evidence  as  to  when  tbls  open 
account  was  balanced,  tbe  defense  claiming 
and  relying  upon  their  own  ledger  account 
to  show  that  it  was  balanced  March  30th, 
and  the  plaintiff  claiming  that  such  balance 
was  struck  in  ApriL  One  Item  In  the  plaln- 
tifTs  bank  book  tended  to  contradict  de- 
fendant's claim,  and  show  that  the  balance 
was  not  stnu^  until  April  Ist  at  least  In 
this  view,  also,  the  book  was  properly  ad- 
missible. 

2.  As  to  the  burden  of  proof.  If  tbe  plain- 
tiff had  sold  any  ordinary  article  of  personal 
property  to  the  defendant  the  burden  of 
proving  payment  therefor  would  certainly 
be  upoa  the  defendant  Rosslter  t.  Scihultz, 


83  WlsL  066*  22  N.  W.  Bcp.  838.  Does  thte 
rale  apply  in  the  present  easel  We  think  It 
does.  It  is  true  that  in  an  action  upon  a 
negotiable  instrument  against  makers  or 
doners  the  bolder  is  prenuxed  to  be  tb« 
owner  for  value  before  due.  Tbls  role  Is 
limply  for  the  protectloai  of  negotiable  pa^ 
per  OS  a  medium  of  exchange  by  giving  It 
a  presumptive  faith  and  credit  When  It 
Is  purchased,  the  purchaser  knows  that  M 
against  tbe  parties  thereto,  be  has  this  pre* 
sumption  In  Us  favor,  and  thus  negotialte 
paper  Is  enabled  to  play  so  great  a  part  in 
the  business  transactions  of  the  wotld. 
Were  tbe  bank  suing  tbe  drawer  or  Indoner 
of  the  check  on  accoimt  of  nonpayment  by 
the  drawee,  It  would  have  this  presumption 
In  Its  favor.  But  there  Is  no  such  case  here. 
The  action  la  not  brought  to  recover  upon 
commercial  paper,  nor  la  the  Integrity  of  the 
paper  in  any  way  tnvcdved.  It  is  brought 
l)iy  one  not  hi  any  way  a  party  to  a  n^oU- 
able  Instrument,  against  a  purchaser  thereof, 
to  recover  the  purchase  price.  We  see  no 
reason  wliy  there  should  be  any  presump- 
tion that  It  was  paid  for  when  sold,  any 
more  than  In  case  of  sale  of  any  other 
chattel.  Judgment  affirmed* 


BABBEB  V.  AMUNDSEN.  BbetiO,  et  al. 
(Soprone  Conzt  of  Minnesota.  Jan.  SH^  1883.) 
liSVT  <w  MoBVnAOED  Pbuokiiat— Bion  or 

tteEHIvr  TO  FOMBMIOH. 

An  officer  levying  an  eseeotlon  upon  a 
mortjtftgor'g  right  and  interest  in  mortgaged 
chattels,  for  the  purposes  of  a  sale,  as  anthoi^ 
ixed  by  Gen.  Laws  18SS,  c.  60,  S  1,  aftsr  defaidt 
bat  befcov  possession  baa  been  taken  by  the 
mortgagM,  has  the  right  to  take  the  chattels 
into  his  actual  custody,  and,  as  against  the  mort* 
intfree,  to  detain  the  same  for  the  time  pre* 
scribed  by  law  f*r  brlogisg  th«a  to  Mle. 
(SyUabus     the  Court) 

Appeal  firam  dlstrtet  oomtt,  Ohtppewa 
ootmty;  Powers,  Judge. 

Aolicm  by  OiatleB  B.  tober  against  A  L 
Anumdsen,  aa  sberfff,  and  otheca.  Judgmrat 
for  defendants.   Plaintiff  appeals.  AfflrmeO. 

C.  A.  Fosnes,  (L.  H.  Bentley,  of  counsel.) 
for  appellant  L.  H.  ScheUbacb,  for  re- 
c^Hmdents. 

COLLINS,  J.  The  only  question  herein  Is 
as  to  who  is  entitled  to  the  possession  of  cer- 
tain grain,— the  plaintiff,  who,  aa  a  mort- 
gagee, claims  the  right  of  possession  under 
and  by  virtue  of  the  conditions  of  a  mortgage 
in  the  usual  form,  default  having  been  made 
by  the .  mortgagor's  failure  to  pay  the  note 
thereby  secured  at  maturity,  or  defendant 
^eriff,  who  seized  the  grain  after  such  de- 
fault but  before  the  mortgagee  had  taken 
possession,  and  levied  on  tbe  mortgagor's 
right  and  Interest  therein,  by  virtue  of  an  ex- 
ecution Issued  upon  a  judgment  duly  ren- 
dered against  said  mortgagor.  The  good 
faith  and  suffldencT'  of  the  mortgage,  and 
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lite  regularity  of  tbe  execution  and  the  pro- 
oeedlngs  on  which  It  was  based,  stand  ad- 
mitted, and  tt  will  have  been  observed  that 
Uie  levy  was  not  hostile  to  -the  mortgage,  trat 
was  expressly  made  subject  to  it  Tbe  sber- 
Iff  defends  his  course,  and  Ms  ri^t  to  actnal 
poesesdon  pending  tiie  sale,  imder  the  pro- 
yiOxma  of  Gen.  Laws  1883,  a  60,  I  1,  In 
connection  with  the  statute  which  regulates 
and  prescribes  the  manner  In  which  personal 
property  capable  of  manual  delivery  shall  be 
levied  on  and  sold.  Section  1,  supra,  which 
was  amendatory  of  Gen.  St  1878,  c.  60,  { 
809,  explicitly  authorizes  a  sale  npon  execu- 
tion of  the  right  and  Interest  of  a  mortgagor 
in  mortgaged  goods  and  chattels,  the  pm> 
chaser  at  such  sale  acqiilring  all  such  right 
and  Interest  and  being  entitled  to  poesesslcoi 
of  the  property,  on  compliance  with  the 
terms  and  conditions  of  the  mortage.  This 
statute  Is  cdlent  however,  as  to  the  manner  In 
which  a  levy  may  be  made  upon  the  mort- 
gagor's right  and  interest,  or  a  sale  made;  so 
that  we  are  compelled  to  construe  It  tf  pos- 
alble,  so  as  to  make  It  effectual,  and  also  with 
reference  to  the  statute  directly  pertaining  to 
seizures  and  sales  of  personalty  upon  execu- 
tion. The  object  of  the  law  Is  to  secure,  as 
far  as  practicable,  the  application  of  the 
mortgagor's  property  to  the  satisfaction  of 
his  debts,  secured  and  unsecured,  upon  prin- 
ciples of  Justice  to  botb  debtor  and  creditor; 
and  It  must  not  be  rendered  Inoperative,  or  a 
nullity,  by  imcalled-for  oonstruotlon.  It 
clothes  an  officer  holding  an  execution 
against  a  mortgagor  with  power  to  sell  his 
right  and  interest  in  the  mortgaged  chattels, 
which  is  nothing  more  or  less  thun  the  equity 
of  redemption,  and  in  so  doing  it  Inferential- 
ly  authorizes  such  officer  to  perform  all 
acta^  and  to  take  sach  steps,  as  may  be  req- 
vMte  to  bring  the  property  to  a  sale  In  con- 
formity with  existing  statutes;  and,  of  course, 
the  mortgagee's  rights  are  subject  to  it  In 
at  least  two  of  our  sister  states  a  similar  stat- 
ute exists,  and  in  both  It  has  been  held  that 
an  officer  levying  an  execution  upon  the  mort* 
gagor's  Interest  In  mortgaged  chattels  has 
a  right  to  take  possession  of  the  same  from 
the  mortgagor,  and,  as  against  the  mortgagee, 
detain  them,  In  safe  and  convenient  custody, 
for  the  time  prescribed  by  law  for  hrinrtng 
them  to  sale  on  the  execution.  Gary  v.  Hew- 
itt, 26  Mich.  228;  Louthain  v.  Miller,  85  Ind. 
101,  and  cases.  See,  also,  Wilson  v.  Monta- 
gue. 57  Mich.  638,  24  N.  W.  Rep.  851;  State 
v.  Mllllgan,  106  Ind.  109,  5  N.  E.  Rep.  871; 
Pugate  7.  Clarkson,  2  B.  Mon.  41;  Arnold  v. 
Chapman,  13  B.  I.  586;  Jones,  Chat  Mortg. 
656a. 

The  statutes  regulating  the  levy  upon  and 
sale  of  i>ersonal  property,  generally,  on  exe- 
cution, require  that  It  be  taken  Into  the  cus- 
tody of  the  officer,  If  it  be  capable  of  man- 
ual delivery,  as  this  was,  and,  when  sold, 
that  It  be  within  the  view  of  those  attending 
tbe  sale.  This  custody  must  be  such  as  to 


enaUe'  the  officer  to  retain  and  assert  bl» 

power  and  c<mtrol  over  It  Section  272.  c 
66,  supra,  providing  for  a  levy  upon  amclps 
which,  by  reason  ot  their  bolk  or  other  caofer', 
cannot  be  Immediate^  removed,  does  not 
apply,  because  nothing  whatsoever  stodd  In 
the  way  of  the  removal  of  the  grain  In  ques- 
tion, nor  Is  It  now  claimed  that  the  defend- 
ant officer  had  no  right  to  remove  and  take 
it  Into  his  actual  possession  when  making  the 
levy.  The  only  contention  Is  that  after  de- 
mand by  the  mortgagee,  he  was  vrithout  au- 
thority to  retain  it  in  his  possession  until  a  sale 
oould  be  made  upon  the  execution.  In  view  of 
the  unquestioned  authority  oonfen-ed  to  levy 
upon  and  sell,  the  general  liability  of  the  of- 
ficer, and  his  statutory  powers  and  duties  In 
respect  to  personalty  levied  upon  by  him.  It 
seems  obvious  that  possession  of  the  grain 
was  indispensable  to  tiie  safe  and  proper  en- 
forcement of  the  law.  If  the  officer  cannot 
be  allowed  to  take  and  retain  this  possession, 
there  is  no  statutory  method  for  him  to  pur- 
sue, either  as  to  levy  or  sale.  There  need 
be  no  Infringement  upon  the  rights  of  the 
mortgagee,  If  timely  sale  be  made.  The  pur- 
chaser thereat  Is  not  entitied  to  possession 
imtU  he  compiles  with  the  terms  and  condi- 
tions of  the  mortgage,  and  substantial  Jus- 
tice wUl  be  promoted  If  fbe  property  be  held 
as  herein  Indicated.  The  right  of  an  of- 
ficer to  seize  and  hold  mortgaged  chattels 
after  the  same  have  been  reduced  to  the  pos- 
session of  a  mortgagee  for  the  purposes  of 
foreclosure  Is  not  con^ered  at  this  time. 
Order  affirmed. 


TAYLOR  v.  HOROT. 
(Snprems  Court  of  BUnnesota.  Jan.  11,  1893.) 

BOOX  ACOOUMTB— WUT  COMSTITUTBS. 

Upon  the  findings  of  foct  it  is  kM  that 
tbe  trial  court  erred  In  its  condnslons  of  law. 

(Syllabas  by  the  OonztJ 

Appeal  from  district  court  EDMey  county; 

Cadwell,  Judge. 

This  was  an  appeal  by  Alexander  Singer 
to  the  district  court  of  Sibley  county  from  an 
order  of  the  probate  court  of  said  county 
disallowing  his  claim  against  the  estate  of 
Ann  Singer,  deceased,  for  money  received 
by  defendant  to  his  use.  Issues  were  framed 
In  the  district  court  as  in  an  action  therein, 
Louis  Horst  as  adinlnlstratur  of  the  eatatH 
of  Ann  Singer,  being  made  defendant  Pend- 
ing the  appeal,  Alexander  Slugor  died,  and 
Jolm  Taylor  was  appointed  administrator  of 
his  estate,  and  substituted  as  plaintiff.  Tbe 
action  was  tried  without  a  Jury  be/ore  tiie 
court  who  found  that  at  the  date  of  the  ex 
ecutlon  by  Alexander  Singer  of  the  Instru- 
fent  referred  to  In  the  opinion  he  had  In  hla 
possession  a  small  book,  AT*"*»<"'"g  the  fol- 
lon-ing  memorandum: 
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"Alex,  and  Anrin, 

•*SoM  the  land  to  Hanrr  Bock,  March 
4tli,  188a. 

"fl25.00k 

"Jdin  Ooignm  paid  fT<M.<raL 
-JasL  6th.  188S." 
— and  that  Bald  SUisw  liadliililBpoaBMUmiio 
oOier  book  aoootmt  agabmt  the  estate  of  Ann 
Singer.  Judgment  was  ordered  for  the  pliiln- 
tur.  From  an  order  denying  a  new  trial,  de- 
fendant appeala. 

TV.  H.  Leeman.  for  appellant  Ora  J.  Fsi^ 
ker  and  F.  O.  Irwin,  for  reepoadeut 

OOIXJNB,  J.  As  the  determlnntlon  of 
tbla  appeal  can  be  made  to  tnru  upon 
the  aUoged  error  In  the  ocmclwlnnd  <kC 
law  trcm  the  facte  found,  no  other  que«- 
tlona  wOl  be  oonaidered.  The  court  foond 
aa  a  taat  that  on  Stfy  28,  1801.  after 
tb«  decease  <a  Ann  Sfaigar.  her  snrriTing 
husband,  Alexander  ffinger,  who  died  pend- 
ing an  appeal  from  the  probate  to  the  dis- 
trict oonrt  of  the  matter  now  before  na,  ex- 
ecuted and  dtilrwed  the  tautroment  aet  oat 
In  fall  ta  the  findings.  While  the  exoeptl<xi 
therein  made  Is  awkwardly  phrased.  Its  evi- 
dent onutracUcHt  la  ttat  he  there  aatfgned. 
transferred,  and  set  over  for  a  money  ooo- 
iideratlon  to  the  heira  at  law  of  his  deceased 
wife  all  oC  his  ritfiis  and  Intenvta  In  her  es- 
tate, and  released  to  them  nil  cdahna  which 
he  had  npon  or  against  the  same,  save  and 
except  his  datan  or  dalms  in  the  form  of 
"book  aoooants,"  and  these  be  expressly  ex- 
cepted and  reserved.  We  cannot  affirm  the 
oondnsion  of  the  oonrt  below  that  the  entries 
fbmid  In  the  arnaH  bo(A  kept  by  Mr.  Singer 
amoimted  to  a  book  aooomit.  or  as  coudng 
wtttiln  the  exceptlxm  made  In  the  tautrument 
before  mentioned,  eren  If  it  oonld  be  h^ 
that  this  plalntSff  la  entltied  to  a  most  Uberal 
oonstnurUm  <tf  the  words  *'bo<A  acoomit,**  na 
therein  used.  And  tt  la  rsay  oibvlaas  that 
without  a  history  of  the  land  tiaasaotlon,  as 
the  same  was  related  on  the  trial  by  Ha  wit- 
ness Bock,  no  one  would  hare  sospeeted  that 
either  of  tboae  ottries,  aave  the  flnrt;  vhereoy 
the  fbet  of  the  sale  land,  the  date,  and  the 
name  of  the  pondiasrar,  referred  to  the  oanse 
of  action  set  oat  In  the  complaint,  or  that  the 
dfdlar  mark  and  the  figures  set  down  mider- 
neath  Otat  entry  were  connected  iidlh  It,  or 
that  the  statement  In  refCsvnoe  to  a  piqrment 
by  Gosgrore,  had  any  bmrlng  npon  the  sale 
of  land  to  Buck,  or  was  associated  In  the 
most  remote  deg^ree  with  the  preceding  mi- 
tries.  These  entries  were  nothing  bat  mem- 
oranda of  certain  transactions,  kept,  In  all 
probabtli^,  as  an  aid  to  ttie  menusy  of  the 
person  who  mode  them.  To  be  sure  they 
were  In  a  book,  bat  tfa^  fidled  to  contain  a 
Mn^  feature  or  eesentlal  of  a  book  accomit 
with  or  against  anybody,  except,  pwsibly,  an 
Hem  to  the  credit  of  Cosgrore.  In  law,  the 
wcttds  "bock  aoooont"  hare  a  weltsettlcd 
meaning,— a  detailed  statement,  kept  in  a  book 


In  the  natnre  of  debit  and  credit,  between 
persons,  arising  cot  of  contiaot  or  some  fidn- 
cfaiy  relatlfn.  See  tiie  law  dictlonartes.  A 
less  technical  d^nlUon,  given  by  the  g-auet-al 
lezloograpbeni,  Is:  An  aoooont  or  reconl  of 
deUt  or  credit,  kept  In  a  bode. '  Soe  Wt-bst 
Dkjt  Bst  no  titeflnitlon  Is  broad  mongh  to  feo- 
olade  the  only  entries  or  reoord  made  tiy  Mr, 
linger  as  the  court  foond  the  same  to  bo. 
Order  reversed. 


JOHNSON  T.  CITY  OF  ST.  PAUL. 
(Supreme  Court  of  Minnesota.  Jan.  26,  1898.) 
Ikjubt  tbkough  Defectivs  Bids WAiiE— Evi- 
dence— Notice  to  City. 

1.  When,  according  to  the  allegations  of  a 
eomplftlnt  the  worn-out,  rotten,  and  generally 
bad  condidoQ  of  a  ddewalk  was  the  primary 
cause  of  certain  injuries  said  to  have  been  re- 
ceived by  the  plaintiff  when  wallcine  thereon,  it 
is  competent  to  show  upon  the  triu  that  snch 
was  the  condition  of  the  walk  «  reasonable 
period  of  time  after  the  accident.  Proof  that 
this  condition  existed  four  weeks  subsequent  to 
the  day  on  wUch  the  injuries  were  received  is 
admiamUe. 

2.  By  the  heading  of  a  notice  that  such  in- 
juries have  been  received,  reguired  by  the  terms 
of  Sp.  Laws  1885,  c  7,  {  19.  it  was  addressed 
to  tine  mayor  and  common  council  ut  the  city, 
but  It  was  delivered  to  the  dtr  clerk,  and  thence 
took  its  regular  course.  Held,  that  the  error  in 
addreBS,  If  there  was  one,  was  unimportant 

(Syllabus  by  the  Court) 

Appeal  from  district  oonrt.  Ramsey  county: 
Bgan,  Judge. 

Action  by  Fannie  Johnson  against  the  city 
of  St  Paul  to  recover  damages  for  personal 
injuries  oansed  by  a  d^ectlve  sidewalk. 
Judgment  for  plaintiff.  Defendant  appeals. 
AffiiTqedi 

Dan.  W.  Lavler.  for  appdlasfc  Fredmdi 
L.  McOhee.  for  reiwondent. 

COLLINS,  J.  Aooordbig  to  tte  oomiflalnl 
herdn,  the  primary  oanse  of  the  Injnrlea  said 
to  have  been  received  by  plaintiff  was  the 
negligence  of  def«idant  dty  In  keeping  In 
repair  a  ridewalk  at  a  particularly  described 
point,  which  walk  she  alleges  had  become 
rotten,  worn-out,  broken,  full  of  holes,  and 
dangerous,  so  that,  when  she  was  walking  on 
the  same  at  this  partlcnlar  point,  she  was 
tripped  by  a  loose  plank,  and,  stepping  into 
one  of  the  holes,  was  violently  thrown  down. 
It  was  therefore  proper  and  Important  for 
her  to  show  the  rotten  and  womroat.  or  gen- 
eral, condition  of  the  walk  at  and  about  the 
time  of  the  acddent,  so  that,  from  proof  of 
this  general  condition,  tlie  presumption  might 
arise  that  defendant  knew,  or  ought  to  liave 
known,  all  about  It,  and  was  careless  and  neg- 
Ugent  in  allowing  such  a  state  of  affairs  to 
continae.  It  was  competent  to  show  the  gen- 
eral condition  of  the  walk  within  a  reaaaa- 
able  time  after  the  day  of  the  acddeat;  for  it 
la  a  matter  of  common  knowledge  that  the 
wearing  out,  the  natural  decay,  and  general 
defective  character  at  a  ^ewalk  Is  not  the 
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work  ctt  a  wnefc  «r  a  mraOL  Tlu  iitoc«ap 
ivUcli  tends  to  natural  dastxiiottea  Is  «nd- 
ual;  and,  it  tti«  walk  quastioa  nraa  In 
ibad  condition'  deaciibed  by  tlw  Ttituem  ndM» 
ite  exaralmed  It,  It  Is  safe  to  mmxt  th«t  It 
■had  not  mateidally  changed  \«tthlii  fmr 
weeks.  Its  worn-out  and  nnaate  ovnmtlan 
when  esnmlned  by  tbe  witness  autedated  the 
day  on  wiUdi  the  iajuilea  were  received,  tw- 
Tond  all  doubt 

On  the  trial  plaintiff's  counsel  offered  tn 
•evidence  a  paper  which  he  claimed  was  sufli- 
-«tent  notice  of  the  Injuries,  and  was  properly 
iten'ed,  under  the  proTldons  of  Bjf.  Jaws 
1885,  0.  7,  8  19,  requiring  that  sa<di  a  notice 
tw  served  on  the  mayor  or  city  deife  wtthln 
■SO  days  after  the  Injuries  have  been  reoetred. 
The  objecUoBs  made  by  the  (dty  to  the  intro- 
•duotion  of  this  paper  In  evidence,  at  flrst, 
were  that  K  was  incompetent.  Immaterial, 
and  irrelevant;  but  finally  counsel  stated  that 
the  real  objection  was  that  the  notice  had  not 
been  addressed  as  it  should  have  been.  On 
Its  face  It  was  addressed  to  the  mayor  and 
'Common  council  of  the  dty,  but  it  was  served 
In  due  time  nj>on  the  city  clerk,  and  thei»- 
after  took  Its  regular  coofse,  wtdch  brought 
4t  before  the  city  :conncU  31  days  after -the  oo- 
ourrenoe  therein  mentioned.  The  notice.  And 
*t8  manner  of  senriee,  would  hare  been  vn- 
aasaHable,  it  it  bad  actually  be«i  served  on 
the  mayor.  Nor  could  It. have  been  objected 
to  If  it  had  not  been  addressed  to  any  particu- 
lar person  or  \>o6j,  but  had  been  served,  ex 
actly  as  It  was,  by  delivery  to  tiie  dty  clerk. 
13o  ttiat  one  of  the  officers  i^n  whom 
the  statute  requires  -written  notice  to  be 
served  within  a  apedfled  pertod  of  time  was 
actually  served  with  the  notice,  within  the 
iperlod  prescribed,  and  It  was  sent  Immedbtte- 
*ty  to  the  comtdL  The  error  In  the  addrera 
In  the  heading  of  the  document  was  sllgtit 
-and  unl Important,  and  did  not  mislead  any 
one,  or  destroy  Its  effect.  It  Is  of  more  Ira- 
iportamso  tint  such  a  notloe  should  ,  be  served 
<on  the  right  party,  than  that  It  should  be 
imveriy  addressed  to  bbn.  Wad%  Notloe,  | 
680.  Jndgmmt  affirmed. 


WHITE      MnXBR  et  aL 
(Supreme  Court  of  Minnesota.  Jan.  25,  1B03.) 

Notes— HAsraifiyo  Matcbitt— Ihtbbpbbtatiox 
or  UoKTOi.o>, 
A  Dutiable  promlsBory  note,  due  In  the 
future,  accorUiOK  to  its  terms,  cannot  be  brought 
to  immediate  maturity  tlirough  a  clanae  in  a 
mortgage  given  to  secnre  the  lame,  authorizing 
the  mortgagee  to  dedare  the  debt  oe  note  due 
imoD  default  in  any  «f  the  pravialaoB  fomid  in 
toe  mortgage. 

(Sf  liabus  by  the  Court.) 

Appeal  from  dlstriot  court,  Homepln  coun- 
ty; Hooker,  Judge. 

Action  by  Willis  A.  White  against  Peter  & 
Mi11i>r  and  others  on  negotiable  notes.  De- 
leud:inta'  de-murrer  overruled.  They  appeaL 
fieveraed. 


Weed  Munro,  for  appeBonto.  <3obb  & 
WbatfwrfiM  for  Mftpoadeot 

COLLINS,  J.  To  affirm  the  order  appealed 
from,  we  shotdd  be  iconipcttad  to  hold,  as  dirt 
the  court  below,  that  by  means  of  a  elause 
in  ibe  «aal'<eatat«  snortssse,  herctaiafter  ssm- 
-tioBedt  tbe  negotiable  proialsBory  notes^-three 
hi  number,  eatdi  for  ¥7&— desorUMd  in  fdaln- 
tMTs  SAt  Sd*  and  4Uk  causes  of  aotlon.  end  an- 
otiier,  for  the  sum  of  $2,50(t  had  aU  baw 
brought  to  maturity  before  the  oommence- 
ment  of  this  action,  although,  according  to 
thdr  terms,  none  were  then  due  or  payabhi. 
lite  mortgage  was  executed  by  defendants, 
Voyors,  to  pUUntKT,  payee,  to  secure,  and  oon- 
-teutporaneously  with,  these  notes,  and  two 
TDOFe,  each  for  $7G,  one  of  which  appears  to 
have  matured  In  the  year  1800,  whSe  the  otb- 
«r  Istbenotc  set  out  In  platntifrs  first  cause  at 
ftcdon,  about  whl«h  no  question  Is  made,  as 
the  same  was  past  due  and  unpaid  when  this 
•alt  was  brovght  The  mortgage  was  in  the 
usual  lorm,  except  that  Immediately  preoed- 
taig  the  testimontem  dtause,  and,  coaueqnent- 
<ly,  foUowis^  all  other  terms  and  oondftions. 
It  was  stipulated  that,  if  detairilt  should  be 
made  In  any  of  the  prior  piovidons,  It  riumia 
be  lawful  for  the  mortgagee,  bis  heirs,  legal 
representattvies,  or  anlgns,  **to  declare  the 
whole  sum  above  apedfled  to  be  due."  One 
note  bdng  past  due  and  unpaid,  as  i^peand 
from  the  arerments  In  the  first  cause  of  no- 
tion, the  plaintiff  alleged,  with  reference  to 
the  other  notes,  that  he  had  elected  to  de- 
clare, and  bad  dedared,  the  whele  siHn  se- 
cured by  tb«  mortgage,  induding  the  notes 
sued  on,  to  be  due. 

The  simple  q«esti<Mi  Is  whether,  by  nason 
of  this  clause,  the  plaintiff,  mortgagee,  was 
empowered,  npon  the  -maturttj  and  nonpay- 
ment of  one  of  tMs  series  ef  notes,  and  In 
disregard  of  an  express  provliion  In  -each  fix- 
ing a  due  day  In  the  future,  to  treat  all,  and 
-for  gwentf  porposes,  as  -psesently  payiU)le 
and  in  default,  or  irtiether  his  sole  remedy 
was  that  of  foreclosure,  as  pronided  for  hi  the 
Instrument  containing  the  danse.  The  ques- 
tion Is  not  a  new  one,  and  the  icvt  courts  tn 
which  It  has  been  presented  have  aniTed  at 
opposite  conduskma.  The  eases  In  which  this 
plaiutuni  position  has  been  sustained  ore,  so 
far  as  we  have  discovered,  Wheder,  etc, 
ManuTg  Co.  v.  Howard,  28  Fed.  Rep.  741. 
(onti  opinltm  by  Mr.  Justice  Brewar;)  NoeiB 
V.  Oalnee,  68  Mo.  649,  (with  a  leiifi^^  dls- 
BE&t  J udge  Hough  ;>  and  the  recent 
case  of  Chambers  v.  Maries,  9S  Abu  412, 
9  South.  Rep.  74.  tn  which  all  of  the 
authorities  dted  herein,  except  Railway  Co. 
T.  Prague,  108  U.  S.  766,  are  reviewed  with 
much  care  and  ability.  It  Is  plain,  however, 
as  contended  by  Judge  Hough  when  dis- 
senting, and  as  admitted  by  Justice  Breww 
when  orally  passing  upon  tiie  Wheeler  Case 
In  the  same  state,  that  the  coaclusion 
reached  1^  a  majority  of  the  court  in  Nodi 
Gaines,  supra,  was  a  dear  departure  from 
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former  mUugs  oftiie  aame  tribnml.  WeshttU 
not  ondertake  to  state  ttw  Tlews  exprened  in 
either  of  those  opinions,  for  all  are  within 
easy  rea<di  of  the  professbKL  It  suffice th  to 
samniat  all  are  predicated  and  rest  npon  the 
rale  that  Instmments  executed  at  the  same 
time,  for  the  same  purpose,  and  in  the  oonise 
of  the  some  transaction,  are.  In  the  eye  of  the 
law,  one  Instrument,  and  will  be  read  and 
construed  together,  as  kt  they  were  as  much 
one  In  form  as  they  are  In  sobstance.  The 
rule,  as  stated,  stands  nnquestloued,  but  It 
seems  to  us,  elttier  that  It  has  no  application 
under  circumstances  like  these,  or  that  an 
roneoos  application  baa  beoi  made  of  it.  VA. 
note  and  a  mortgage  securing  the  same  are 
8^>arate  Inatruments,  distinctly  differing  In 
their  nature  and  purpose.  The  debt  evi- 
denced by  the  note  la  the  principal  thing, 
and  the  note  Is  governed  by  the  law  mer- 
chant, while  the  mortgage  Is  rimply  an  Inci- 
dent, and  governed  by  the  law  of  real  prop- 
erty. It  is  true  that,  as  an  Incident  of  the 
debt,  the  mortgage  wIU  pass  to  whomsoever 
receives  a  transfer  of  the  debt,  or  will  be- 
coms^^xtinguished  by  a  satisfaction  of  the 
debtVhst  so  distinct  are  these  InBtruments  in 
their  diaraeter  that  It  Is  settled  in  this  juris- 
diction that,  as  between  a  mortgagor  and  an 
assignee  of  the  mortgagee, /the  mortgage  is 
a  mere  chose  in  action,  and  1b  taken  by  the 
latter  subject  to  all  equities  In  favor  <^  the 
mortgagor  prior  to  notice  of  the  aastgnment, 
and  notwithstanding  the  negotiability  of  tbv 
note  thereby  secured.  Johnson  v.  Carpenter, 
7  Minn.  17G.  (GIL  120;)  foUowed  In  Bedin  v. 
Branhan,  43  Minn.  283,  45  N.  W.  Kep.  445. 
The  note  Is  always  regarded  as  a  separate 
and  distinct  Instrument,  enforceable  accord- 
ing to  Its  terms,  and  Independently  of  the 
mortgage.  The  principal  one  In  tills  tranaao- 
ti<Hi,  for  the  sum  of  $2,000,  apparently  due  In 
1806,  not  sued  upon,  but  declared  due  prior 
to  the  oMnmencement  of  this  salt,  according 
to  the  auctions  of  the  comphUnt,  may 
hare  theretofore  passed,  by  Indorsement,  out 
of  plalntUTs  hands,  and  into  those  of  a  per^ 
son  who  has  actual  or  constracUve  notice  of 
the  questionable  danse  In  the  mortgage. 
AVith  this  declaration  of  the  plahitlff,  has  this 
note  mamred,  as  between  plaintiff  and  bis 
Indorsee,  or.  posiMbly,  as  between  one  or  both 
of  these  parties  and  subsequent  Indorsers  and 
Indorsetis?  Or  if  tt  is  mged  that,  with  an 
indorsement  of  this  one  note,  the  ri^t  to  de- 
clare the  notes  due  passed  to  the  purchaser, 
and  was  no  longer  with  the  plaintiff,  would 
Kuch  purchaser  possess  the  power  to  brin;; 
the  entire  series  to  maturity,  against  the 
wishes  of  the  holders  of  the  other  notes,  and 
poi-iiaps  without  (heir  luaowledge?  Again, 
let  us  suppose  that  subsequent  to  the  com- 
iiienccti'.i>nt  of  tlds  action  the  plaintiff  trans- 
fers one  or  more  of  the  notes  yet  to  maturo, 
iiccurtling  to  their  terms,  to  a  purchaser  for 
mlue.  Have  th^y  matured  as  to  such  pur- 
chnst'r?  Aj^aln,  let  us  suppose  that  upon  the 
twav  of  these  nott»  was  an  explicit  n^erence 
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to  the  mortgage,  or,  to  make  tiie  ninstratlo« 
more  pointed,  to  a  mortgage  with  a  clause 
like  that  Involved  tn  Chambers  v.  Marks,  a> 
of  the  notes  becoming  due  when  default  oc- 
curred, no  option  being  given  the  mortgagee. 
Would  the  notes  lose  their  negotiability, 
the  time  of  payment  having  been  rendered 
uncertain  through  a  clause  In  the  mortgage 
read  into  each?  Or  would  they  lose  their 
character  as  promissory  notes  because,  In  con- 
junction with  the  mortgage,— all  to  be  treated 
as  one  inatrum  en t,— they  became  of  no  more 
effect  than  ff  all  had  been  embraced  In  one 
Instrument?  Again,  taking  the  clause  In  the 
Alabama  mortgage  for  Illustration,  would  tt 
be  held  that,  by  defaulting  In  the  payment  of 
a  single  note,  a  mortgagor,  or  his  successor  ia 
Interest,  who  desired  to  pay  off  an  Incum- 
brance upon  his  land,  could  force  all  of  the 
notes  thereby  secured  to  maturity,  and  thus* 
at  his  option,  compel  a  mortgagee,  an  as- 
signee, or  an  indorsee  of  the  paper  to  accept 
the  amount  evidenced  thereby?  We  think 
not,  and  yec  this  Is  the  logic  of  the  rule  estab- 
lished In  the  cases  cited  by  plaintiff's  counseL 
If  It  is  the  rule  for  the  mortgagee.  It  must  be 
for  tho  mortgagor.  The  plaintiff  contends 
for  a  doctrine  which  seems  to  Incorporate  the 
provisions  of  a  collateral  luBtrument,  glvea 
for  one  purpose,— mere  security,  which  may 
be  Ignored,  If  the  creditor  choose8,^nto  an- 
other instrument,  made  for  another  purpose, 
—to  evidence  the  debt,  which  la  the  prlndpnl 
thing. 

It  Is  the  fact,  as  remarked  by  [dalntilTs 
counsel,  that  there  are  In  this  action  no  em- 
barrassing complications,  audi  as  might  grow 
cut  of  the  relations  of  bona  flde  purchasers, 
sureties,  and  Indorse'rs.  But  reflection  upon 
the  subject,  and  counsel's  remark,  suggest  te 
us  that  these  complications  can  very  eosUj', 
and  had  best,  be  avoided  at  this  time.  The 
conclusion  we  reach  we  regard  as  sotmd  in 
principle,  designed  to  promote  justice,  and  ex- 
actly In  line  with  the  Intention  of  the  parties, 
as  gathered  from  their  acts.  We  construe 
the  notes  and  the  mortgage  with  a  view  to 
giving  effect  to  the  provlslona  of  each  In  ao- 
oordanoe  with  the  undoubted  intention  of  the 
parties.  We  do  not  question  the  proportion 
that  a  clause  might  be  inserted  In  a  mortgage 
which  would  have  the  result  of  bringing  the 
notes  thereby  secured  to  maturity  when  de- 
fault was  made  In  one,  but.  on  a  fair  con- 
struction of  the  clause  now  before  us,  there 
was  no  such  design.  The  da  use  In  question 
was  In  the  interest  of  the  mortgagee,  and 
must  be  construed  with  reference  to  the  suN 
ject-matter  and  its  object,  wblch  evldentiy 
was  to  mature,  at  the  option  of  the  mort- 
gagee, the  ^tire  debt,  for  the  ptirpose  of 
foredosure.  ^it  cannot  be  supposed  that  the 
parties  Intended  to  Incorporate  this  clause  in 
the  notes,  destroying,  possibly,  their  negotia- 
bility and  characterT?  It  had  reference  to  the 
terms  and  conditions  of  the  mortgage  just 
preceding  It.  regarding  foreclosure,  and  did 
not  bear  upon  the  notea  for  genec 
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wdt  li  Am  BinMIOjf  tti  ofleot*  we  ^tb  K  fil 
lira.  wltbMt  iiodflrtiic  ttie  expnm 
Horn  t€  Uw  BotM  M  t*  Am  day  *  nalWr. 
nia  oondltiaDft  In  botb  notn  ukd  iMFlgasM 
stttA,  irtth tUi ooaMroDttoiL  Hittteratt 
<rf  flie  former  u  to  matnltr.  for  all  por- 
ffMMt  mar  be  pnHmd,  vAfle  tin  oonffltlMS 
or  the  latter  may  be  anfbned  by  fondoane 
fcr  tba  entte  A«U.  U  tlie  teraw  of  ««e  oooi- 
tmot  may  be  nuBUled,  when  both,  r^ttaiffto 
ihe  aama  tratuactlon.  may  stand  toceUwr, 
and  each  be  applied  te  Iti  proper  sabjeet. 
why  not  wipe  ont  ttie  tenna  of  the  mortgage 
by  the  aame  method  at  reaanring  that  La  used 
to  extbiguWi  the  express  prorWona  <tf  the 
■otea?  Aa  waa  said  In  the  leadtag  ease  an 
llito  ride  of  tte  qnestloa,  (BCeOeUaBd  t.  BI^ 
ep,  42  Ohio  Bt  113:)  'mie  stlpnlatlon  In  the 
mortgage  dundd  be  oonstmed  as  providing 
a  remedy  In  the  mortgage,  and  ttiat;  eo  far  as 
foreclosore  proceedlngB  are  coooemed,  the 
iKrtee  for  that  purpose  an  dne,  bat  for  gen- 
eral purpoeea  the  obligations  on  the  notes  are 
to  be  determined  by  tihelr  own  expressed 
terms.  In  this  way,  both  contracts  can 
stand,  and  be  folly  enforced  according  to 
the  manifest  Intention  of  the  parties."  See. 
idao,  Mallory  t.  Railway  Oo..  85  N.  Y.  Snpw. 
Ot  K^.  174,  and  ^saentlng  oidnton  in  Nodi 
T.  Galnea.  We  are  also  of  the  opinion  that 
tiie  langoage  in  Railway  Oo.  t.  Sprague,  ao- 
pra,  "the  braids  bdng  the  principal  thing. 
eoDtalnlng  the  otdlgatlon  of  ihe  otnnpany, 
and  the  mortgage  a  mere  security  to  Insure 
the  performanoc  of  that  obligation,  the  terms 
ef  the  bonds  shonld  control,**  Is  very  soggest- 
Ive  en  this  question.  Order  reramd. 


5WIGERT  T.  ASPDBN  et  al. 
(Sapieme  Conrt  of  Mhmesota.  April  5,  1893.) 
PAKTSERAniP — Notice  or  Dissolution. 
Aa  to  those  persona  who  have  been  in 
Ignorance  of  the  existence  of  a  partnership, 
and.  as  a  consequence,  wltboat  knowledge  of 
its  membership,  notice  in  onj  form  of  its  dls- 
solnUon  Is  not  es»ential.    QeneriUlT  speaking, 
a  new  customer  with  a  partnership,  without 
prior  krowledee  of  It,  or  of  whom  it  waj  have 
been  composed,  can  hold  oaljr  those  mo  are 
actual  members. 
(SyUabiu  \xj  the  Court.) 

Appeal  from  district  ooort,  Hennepin  cotm- 
ty\  Hooker.  Judge. 

Action  by  lAvlnla  Swigert  agataiat  Jamea 
Aspdm  and  otbera  on  a  note.  Judgment  for 
defendants  Aapden.  Plaintlfl  appeals.  Af- 
firm ed. 

Edson  S.  Gaylor,  fbr  appellant  Getty  & 
Getty,  for  respondents. 

COLLINS,  J.  The  appellant  (plaintiff) 
does  not  assail  the  findings  of  fact  made  by 
tiie  court  below,  which,  so  fiir  as  pwtinent 
to  this  appeal,  are  Oat  a  partnership  there- 
tofore existing  between  respondents  and  one 
Potts,  under  the  firm  name  of  the  VlctiHr 
Heater  Company,  waa  dissolved  by  ttie  re- 


ttaeiMBt  oC  Futta,  In  Muali,  SMD^  the  n- 
Unaftanli  aoifcnlng  tha  biialnaaa  vtv  tha 

some  firm  name;  that  no  notice  was  glm 
c<  aaoh  (Hiiiliilliin  saieept  apadaUy  ta  thoM 
partlBB  mth  wfeMa  tha  ten  had  iwUwM 

dealt;  that  Bnjilainliui,  IflSft,  Fotta  m- 
ontad  aad  daltnrat  hi  the  ten  nama  aadin 
hto  own  name  lhaaota  anaA  oa.  piyMa  ta 

phdnttff,  and  te  monay  boRowed  for  hia  In- 
dtridual  nae;  thai  aatthar  pbUnttff  nor  ber 
agent  wha  toak  ttn  ante  had  any  prior  deal- 
tasa  witti  lha  ten.  nor  bad  lhay  any  knowt 
edge  of  Ita  t'Vt^  or  (tf  tta  bndnaaa  piliw 
to  that  thne^  FaUly  oonstnied.  this  last  find- 
log  meana  that  baftwa  ttda  tranaarttan  with 
Potts  the  plalBtur  and  ber  agent  were 
vteBy  ipninnt  of  Uie  erlatanna  of  ancb  a 
firm  or  partnership,  and.  as  a  conaoqueoee, 
did  not  know  irtio  war*  tiie  panma  oons- 
podnfc  It  Nor  did  either  hnve  any  Infbnna- 
tlen  on  the  aabject  when  taldnc  tha  nets, 
oept  aoeh  aa  waa  then  fumlabed  by  meana 
of  statements  and  representations  made  by 
Potts  and  his  agent  for  the  express  purpose 
of  obtalninff  flie  kian  of  raooey  for  wfaldi 
ttw  aota  waa  glveiL  Aa  to  peiaooa  who  have 
had  DO  prertoas  deaHnga  with  a  partner- 
ship, but  who  have  known  of  Its  existence, 
the  rule  aeems  to  be  that  general  notice  of 
the  dissolution  nmat  be  given,  either  by 
pnblloatlon  In  a  new^apw  or  in  aune  other 
manner  whereby  the  fact  of  diasohition  mny 
beoome  pnbUely  known.  BrMy  stated,  the 
reasons  glrcn  for  the  adoption  of  this  rule 
as  to  those  who  haw  known  of  the  eadateaee 
of  the  partnership,  hot  have  had  no  deattngs 
wMh  It  are  that  <me  iriio  baa  been  a 
bar  of  a  firm,  and  thna  given  the  oreffit  of 
Us  name  thereto,  aa  w^  as  having  had  au- 
thortty  to  act  fw  it  In  all  partnership  af- 
fairs, Shoidd  not  be  allowed  to  secretly  with- 
draw or  be  privately  retired  from  It  Those 
who  have  known  of  the  existence  of  the  firm, 
it  Is  said,  may  well  be  allowed  to  preanme 
that  it  has  con  tinned  as  originally  eonstl- 
tnted,  unless  some  effort  has  been  made  to 
notl^  the  pnbllo  of  a  duuge  In  Its  niemb«>> 
Alp,  and  this  may  be  especially  true  where 
the  remaining  mamboa  emthne  the  badness 
wtthoat  a  change  ttf  firm  name.  But  If 
these  be  cogoit  reaaona  In  such  casea,  they 
do  not  exist  where  those  who  have  aobse- 
quent  deaUngs  ^ih  peracma  In  Ignoronoe.  not 
Mily  of  the  dlaaolntl<m  of  a  ten  of  which 
they  were  once  members,  but  also  of  the 
fact  that  the  partnership  which  has  been 
dissolved  ever  bad  aa  existence.  So  it  has 
been  held  that  pnblle  notloe  of  a  lUsatdutlcRi 
Is  not  eaaenUal  wiiere  the  creditor  had  no 
previous  knowledge  of  such  a  firm,  or  of 
whom  It  was  oom  posed.  Kennedy  v.  Bo- 
hamum.  U  B.  Mem.  118;  Garter  v.  Whallejr, 
1  Bam.  &  AdoL  18;  Brisban  t.  Boyd,  4 
Paige.  17;  Morrison  v.  Perry.  11  Hun.  33. 
It  la  obvlons  ttiat  snfiOi  creditors  act  wholly 
np<m  their  present  informatloo  of  ^  firm 
and  its  members,  and  not  at  all  upon  their 
past  knowledge;  and  It  m|iy  be  noticed  here 
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tbftt  Wbm  tbm  plalntur*  acaat  took  tlw  not* 
In  qoesUoD  he  reUed  on  Potts*  talM  •t»ta> 
owatB  ftBd  EgprnawitaUffmi  that  b»  vm  tfaau 
a  mmtwr  of  the  Haftter  Oompuy, 

and  not  optm  any  laformatSon  or  lcnowl«d0» 
that  snoh  a  firm  had  odqb  oilated,  and  that 
Potta  WM  tiwi  a  meml^ff.  Judge  Stoiy,  In 
Ua  work  on  Fartnenbli^,  (aeotion  160,)  atatea 
lliat  a  retidng  partoar  wiU  not  ba  Uahle  to 
vaeiB  ■transen  wh»  have  no  knowledge  of 
the  peraona  who  oomposa  tba  Ann  foi  the 
ftUnre  debts  and  UablUliea  ot  the  firm,  not- 
withstanding  his  omtarion  to  i^ve  pnbUe 
Dotica  of  his  retlronuBt;  for  it  oanaot 
be  truly  said  In  sooh  cases  that  any 
credit  la  given  to  the  i^Irlng  partner 
aoch  BtraDvers.  So  In  Piatt  t.  Pa«et  82 
Vt.  13,  it  was  held  that,  to  enable  a 
piaitiHtf  to  recover  In  a  case  stmllar  to  thl^ 
it  must  appear  that  he  knew,  when  making 
hla  contract,  that  there  had  been  a  partner- 
ship, and  oi  wlwm  It  was  composed,  that  he 
did  not  then  know  of  Its  dissolution,  and 
that  he  supposed  he  was  entering  Into  a  ooi^ 
tract  with  the  firm  when  he  made  It  The 
preTalUng  role  may  thus  be  summed  up: 
When  a  firm  which  remains  after  the  dls- 
Bcdntlan  as  the  suooeasor  ot  the  partnership 
dlssolvedt  whether  carrying  on  business  un- 
der the  same  or  a  different  name,  has  busl- 
oess  relations  with  a  stranger,  who  haa  had 
no  dealings  with  the  former  partnership, 
an<1  who  has  had  no  luiowledge  of  such  part- 
nership, notice  of  any  kkid  Is  nnnecesaary 
in  order  to  enable  the  retlrtag  members  of 
the  old  company  to  escape  liability  for  sodt 
subsequent  contracts;  but  it  would  be  other-' 
wise  h^  where  the  stranger  bad  knowl- 
edge of  the  former  partnership,  but  had  no 
notice,  actual  or  oonstructlTe.  of  Its  dissolu- 
tion. Wade,  Notice,  81  489,  400.  and  cases 
cited;  Dowzelot  T.  Rawlings,  58  Mo.  75;  Cook 
r.  Slate  Oo.,  36  Ohio,  135;  Bank  v.  Page, 
M  DL  109;  Pratt  v.  Page,  supra.  See,  also. 
Lorejoy  v.  Spaflord,  93  U.  a  430.  A  new 
customer  with  a  partneralilp,  without  prior 
knowledge  of  its  membetshlp,  can  only  hold, 
generally  speaking,  those  who  are  actually 
partners,  because  he  has  had  no  past  deaJ- 
tnga  or  Informatlou  to  furnish  a  foundation 
for  a  belief  that  he  Lb  giving  credit  to  any 
particular  person.  The  plaintiff,  when  tak- 
ing the  note,  relied  upon  assurances  as  to 
who  presently  composed  the  firm,  not  upon 
information  or  well-founded  belief  as  to 
who  had  been  its  members  in  the  past  Up- 
on the  prevailing  anQi(»ltleB,  she  cannot  be 
allowed  to  recover  of  defendants  ^fp^^p 
Order  aflrmed. 


BRUCB  T.  LBNNON. 
(Saprema  Court  of  Minnesota.  April  1898.) 
UscBAino's  Lii.v— Waiter— Pleadixo—Evi- 

TIESCE. 

1.  Where  a  partly  performed  bnllding  con- 
tract  is  canceled  by  mutual  consent,  the  ralae 
of  the  work  already  performed,  and  of  the  ma* 


tatliUa  furnlsbed,  ascertained,  and  agreed  npMh 
and  the  owner  promises  to  pay  ancb  agreed  val- 
ue, the  rlglit  to  a  lien  Is  not  waived  or  lost  by 
the  ceatractor. 

2-  In  aa  action  to  forsdose  •  Iimi  vnder  the 
pcovlsioDB  of  chapter  200,  Gen.  Lavs  1^,  the 
Sllegattona  in  each  answer  are  denied,  and 
tak«i  to  bo  ccntroverted,  without  the  Intupo- 
dtioB  of  a  reply. 

8.  HMt  that  the  evlducs  herdn  tnlly  war- 
ranted the  findings  of  fact  to  the  effect  that  the 
buUdtng  contract  was  canceled  when  partly  pet* 
forsMd.  by  mntaal  OMisrat  of  the  paraes;  that 
the  vatae  of  the  work  thai  doas^  and  of  the 
materials  already  funUshed,  was  ascertained 
and  agreed  npon;  and  that  defendant  then 
promised  to  pay  for  the  same. 

4.  Other  fiDdlncs  of  fact  Mi  t»  have  bean 
Justified  by  the  evidence. 
(SyUabna  by  the  Court) 

Appeal  from  district  oooit;  Hsnnspln 
county;  Hkka,  Judga. 

Action  by  EmU  Bruce  agahwt  Uary  R 
Lffluion  to  Kiforoe  a  meeiianic%  Uen.  Jod^- 
ment  for  plalntllE.  PwfiMilHiit  ^peahk  Afr 
Armed. 

John  HBjTf  for  ajq^eUant  TTeland  A 
Holt,  for  reepondent 

GOLUNS,  J.  Fzom  tba  findings  of  fact 
herein  It  appeaxa  that  on  Mar  25,  1891, 
plaintiff  and  defendant  oateced  Into  a  wrlt- 
tea  contract  whereby  the  former  undertook 
and  agreed  to  construct  and  complete  for 
the  latter,  within  a  redded  pwiod  of  time, 
an  apartment  house,  in  accordance  with  cer- 
tain plans  and  specifications  for  the  sum 
of  $28,687.  A  part  of  this  sum  was  to  be 
paid  in  installments,  as  the  work  progreased, 
on  certificates  obtained  from  the  ardiltect 
that  the  paymoit  in  questlou  was  due;  the 
first  Installment  of  $2,000  to  be  paid  "when 
the  foundation  was  finished,  and  the  first 
tier  of  joists  on."  That  In  September  plain- 
tiff obtained  this  certificate,  so  informed  de- 
fendant, and  demanded  its  payment;  but 
the  latter  was  without  money,  and  could 
not  pay,  and  waa  not  thereafter  able  to  pay. 
That  in  October  both  parties  agreed  to  aban- 
don and  cancel  the  «)ntract,  because  of  de- 
fendant's Inability  to  make  the  payments 
as  specified.  That  it  was  then  agreed  that 
the  value  of  the  work  upon  the  contract 
was  ¥4.100,  of  which  $500  had  been  paid, 
and  that  d^endant  then  agreed  to  pay  the 
balance  of  said  sum.  The  court  also  found 
that  the  reasonable  value  of  the  woik  and 
materials  so  performed  and  furnished  up  to 
this  time  was  $4,100,  and  that,  on  account 
of  defendant's  default  In  said  first  payment 
the  plaintiff  was  Justified  In  abandoning  the 
contract 

Klany  of  the  assignments  of  error  may  be 
disposed  of  by  a  consideration  of  those 
whereby  ap|>ellant  attacks  the  findings  In 
respect  to  an  abandonment  and  cancellation 
of  the  contract  by  both  parties,  an  agree- 
ment as  to  the  value  of  the  work  then  per- 
formed and  materials  furnished,  and  d^end- 
ant's  promise  to  pay  an  agreed  balance  of 
$3,600,  upon  the  ground  that  neither  Is  8iq»- 
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ported  by  the  evldenee.  We  see  no  lost 
foundation  for  .asserting  that  each  of  these 
flnrtinga  was  wlthout  proof  sufficient  to  sos- 
taln  it  There  is  no  doubt  but  that  the  plaln- 
tUF  pushed  bis  work,  with  great  rapidity 
for  about  three  weeks,  and  until  he  learned 
from  defendant  tbat  she  was  having  difficul- 
ty in  negotiating  a  loan  of  money  on  the 
proper^  with  which  to  meet  the  payments 
as  agreed  on  in  the  contract.  Not  wishing 
to  entirely  stop  work,  and  thereby  obstruct 
these  negotiations,  h^  proceeded  with  leas 
speed,  and  for  thia  reason  dkl  not  secure  a 
right  to  the  first  payment  as  early  as  he 
otherwise  might;  but  evidently  the  dela:^ 
was  to  accommodate  and  assist  the  defend- 
ant, and  with  her  sanction.  Afterwards  she 
was  Informed  by  plaintiff  and  by  her  archi- 
tect tliat  a  certificate  tiad  been  Issued  by 
the  latter  on  which  plaintiff  was  entitled 
to  the  first  installment  of  $2,000,  and  frank- 
ly admitted  that  she  was  unable  to  pay  It, 
because  of  a  failure  to  secure  the  expected 
loan.  She  then  consulted  both  of  these  par- 
ties as  to  the  adTlsablUty  of  canceling  the 
contract  by  mutual  consent,  and  postpon- 
ing building  operations  until  the  next  season, 
nud  requested  an  estimate  from  both  as 
to  the  value  of  the  wdrk  already  done.  It 
was  estimated  by  the  architect  at  94,100, 
including  work  which  wotdd  have  to  be  done 
to  protect  that  already  in.  'Che  plaintiff 
testified  tbat  he  was  offered  this  sum  by 
both  defendant  and  the  architect,  all  these 
persons  being  present,  for  what  had  been 
done,  he  to  do  such  work  as  might  prove 
necessary  for  protection  of  the  walls  imdei 
the  Buperlntendency  of  the  architect;  that 
he  accepted  the  proposition,  took  down  the 
Joists,  repaired  a  floor,  and  covered  up  tne 
walls,  all  under  the  direction  and  to  the 
satisfaction  of  the  architect.  It  seems  that 
afterwards  there  was  more  or  less  negotia- 
tion between  the  parties  as  to  the  manner 
of  paying  or  securing  the  sum  said  to  have 
been  agreed  on,  but  without  avail,  so  that 
the  present  aetton  was  brou^t  to  enforce 
the  lien. 

With  the  findings  as  to  a  cancellatltm  of 
the  contract  by  mutual  consent,  an  agree- 
ment between  the  parties  as  to  the  value  of 
the  work  and  materials,  and  a  promise  to 
pay  by  defendant,  supported  by  the  evi- 
dence, as  they  were  In  our  opinion,  there 
remains  very  little  for  further  considera- 
tion. That  plalntilT  was  not  enUtled  to  a 
certificate  on  which  he  could  recover  the 
Slim  agreed  on  as  a  first  payment,  and  that 
tio  snch  certificate  was  In  fact  obtained, 
becomes  of  little  moment  But  there  was  no 
lack  of  evidence  to  support  plaintiff's  con- 
tention that  when  be  procured  the  ar- 
chitect's certificate,  he  was  really  entitled 
to  the  first  payment.  The  architect,  who, 
under  the  contract  was  the  umpire  between 
the  parties,  as  well  as  the  superintendent 
of  construction,  so  testified.  The  founda- 
Una,  oa  such,  seems  to  have  been  so  far 


finished  as  to  allow  the  placing  of  the  ]<^ts, 
although  ttiere  were  certain  things  to  be 
and  which  are  usually,  done  as  Uie  worit 
on  the  building  progr^sed.  The  objection 
made  to  the  certificate,  based  upon  Its  word- 
ing, seems  very  far-fetched,  and  wtthont 
merit  Its  meaning  was  plain  anA  nmnls- 
takable. 

There  Is  nothing  in  appellant's  claim  that 
by  the  cancellation  of  the  building  con- 
tract the  right  to  a  Sen  was  waived  or  lost. 
Where  a  partly  performed  boOdlng  omtract 
Is  canceled  by  mutual  consent,  the  value  of 
the  work  already  done,  or  of  the  material!! 
then  furnished,  ascertained  and  agreed  vp- 
on,  and  the  owner  promises  to  pay  such 
ascertained  value,  the  lien  security  Is  not 
waived  or  lost  In  these  acts  there  is  noth- 
ing to  Indicate  an  intention  that  the  Uoq 
right  shall  not  remain  available.  See  Den- 
nis V.  Smith.  88  Minn.  494,  38  N.  W.  Rep. 
695;  McKeen  v.  Haseltlne,  46  Minn.  42)0,  4il 
N.  W.  Rep.  195;  Labor  Exch.  Go.  t.  Eden. 
48  ftflnn.  5,  50  N.  W.  Rep.  921. 

With  the  findings  of  fact  first  above  men- 
tioned. It  is  hardly  neceseary  to  discuss  the 
points  raised  by  the  eighth  assignment  of  er- 
ror. No  obJectlcHi  was  made  defendant's 
counsel  to  the  admission  of  testimony  as  to 
the  acttial  value  of  the  work  and  materials 
performed  and  furnished  up  to  the  time  of 
the  cancellation,  and  that  his  client  agreed  to 
pay  such  value. 

As  to  the  twelfth  assignment  of  error, 
attention  is  called  to  the  case  of  Envelope 
Go.  V.  Vanstrom,  S8  N.  W.  R^.  768,  (this 
term.) 

Finally,  It  Is  provided  in  section  10,  c. 
200,  Gen.  Laws,  1889,  that  all  of  the  aR^- 
tlons  of  each  answer  In  an  action  to  foro- 
dose  a  lien  shall  be  deemed  to  be  contro- 
verted as  upon  a  direct  denial  or  avtddance. 
as  the  case  may  require,  wtthont  further 
pleading.  Nothing  more  need  be  said  In  dis- 
posing of  appellant's  Insistence  tbat  a  re- 
ply to  a  part  of  her  answer  should  have 
been  served. 

Other  asstgnments  of  error  have  been  ex- 
amined, but  need  not  be  specially  dlscussed- 
They  are  all  without  merit  Order  affirmed. 


BBABDSLBT  v.  ORANfl. 
(Supreme  Court  of  Mlmiesota.  April  B,  1893.) 
Public  Laxds— EBTAnLiSRMRxr  or  Booxdaries— 
PaRGL  BVinSVOB— LoCATIOX— Al>VBB88  FoesBS- 

uoy. 

1.  The  true  comer  of  a  sovemnMntiU  snb- 
dtvirion  of  land  Is  where  the  United  States  sop- 

vcyors  in  fact  established  It. 

2.  Where,  owinfi  to  meandered  lakes,  bnt 
one  qaartw  corner  post  was  established  apoa 
the  ground  ou  the  bonndarj  lines  of  a  certain 
section,  which  post  was  on  the  south  line 
thereof,  the  division  line  between  the  southeast 
and  the  southwest  qaart««  of  said  section  must 
be  ascertained  by  running  a  line  doe  north  from 
the  Quarter  iiost  to  the  mmndered  lake  upon 
the  north  side  of  the  section. 

&  Where  the  grant  describes  thk  tnaiimuM 
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Mmvered  by  distinct  and  definite  boondarieSt 
from  vhtdi  tbe  lands  mar  be  located,  no  ex- 
trinric  facti  or  parol  evidence  can  be  resorted 
to  fmr  the  parpoie  of  controlliDg  or  varying  the 
description.  The  boundaries  mast  be  ascer- 
tained by  the  calls  In  the  deed,  where  they  are 
definite  and  distinct. 

4.  Where  there  can  be  no  real  doubt  as  to 
how  the  premiseii  shoold  be  located,  according  to 
certain  and  known  boundariea  deecrlbed  In  the 
deed,  to  establish  a  practical  location,  different 
therefrom,  which  shall  deprive  the  party  elalm- 
ins  under  the  deed  of  his  te^al  rights,  there 
most  be  either  a  location  which  has  been  ac- 
itnieeced  In  for  a  sufficient  length  oi  time  to  bar 
a  right  of  entry  nnder  the  statute  of  liniita- 
tions.  or  tiie  erroneoas  line  must  have  been 
agreed  upon  between  tbe  parties  claiming  the 
laud  on  both  sides,  and  sfterwards  acqniesced 
in  for  a  considerable  time,  or  the  party  whose 
right  Is  to  be  barred  mast  have  so  conducted 
himsrif  as  to  oe  estopped  from  asserting  the 
tma  lin&  The  evidrace  estabUaUng  such  li>> 
cation  should  be  clear,  positive,  and  unequivo- 
cal. 

5.  The  "considerable  time"  above  men- 
tioned has  not  been  Itmitod  or  defined,  is  vague 
and  nncertain,  and  necessarily  must  depend  op* 
on  the  particular  dreumstances  of  each  case. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Lochren,  Judge. 

Action  of  ejectment  by  Amelia  P.  Beards- 
ley  against  Henry  L.  Crane.  There  was  Judg- 
ment for  defendant,  and,  plaintilTs  motion 
for  a  new  trial  being  denied,  she  apjwols. 
Order  reversed, 

Daniel  Fisb,  for  appellant  Shaw  &  Gzay, 

for  'respondent 

GOIXINS,  J.  Action  In  ejectment  to  re- 
cover possession  of  a  narrow  strip  of  land 
situated  in  a  fractional  section  bordering 
upon  three  large  meandered  lakes.  These 
lakes  so  encroach  upon  the  section  that  Its 
northwest  and  southeast  comers  could  not 
be  established  upon  the  ground  by  the  gov- 
ernmental sorveyorB,  nor  could  quarter 
comer  posts  be  placed  upon  the  north  or 
east  or  west  boundary  lines.  The  northeast 
and  the  southwest  comers  were  located,  and 
also  the  quarter  post  upon  the  south  line. 
A  verdict  was  ordered  in  defendant's  favor, 
aud  the  ap[>eal  Is  from  an  order  denying 
a  new  trlaL  Both  parties  claimed  title 
through  various  conveyances  from  one 
Stoddard.  The  answer  alleged  and  admit- 
ted that  plaintiff  and  defendant  were  co- 
terminous owners  of  land  situated  In  the  sec- 
tion referred  to,  that  the  land  therein  owned 
by  plaintiff  was  bounded  on  the  south  hy 
defendant's  land,  and  that  the  pending  liti- 
gation grew  out  of  a  dispute  concerning 
the  actual  location  of  the  division  line.  Tho 
Issue,  as  presented  by  the  pleadings,  was  not 
iompUcated,  bat  reduced  to  an  inquiry  o.^ 
CO  tbe  real  location  on  the  ground  of  de- 
fendant's north  line.  With  this  determined 
and  fixed,  the  case  was  easily  disposed  of. 
If  it  was  where  the  defendant  claimed,  the 
plxiintiff  bad  no  cause  of  action.  If,  upon 
the  other  hand,  any  part  of  the  strip  de- 
scribed In  the  complaint  lajr  oortb  ot  this 


line,  the  plaintlfTs  right,  according  to  the 
pleadings,  to  recover  possesion  of  the  same, 
could  not  well  be  controverted.  The  deeds 
whereby  Stoddard  and  his  wife  conveyed 
to  Chatfield.  and  the  latter  conveyed  to  de- 
fendant, set  forth  in  the  answer  and  Intro- 
duced in  evidence  by  plaintiff,  were  admis- 
sible in  evidence,  as  the  most  competent 
proof  of  the  line  in  dispute.  There  were 
two  of  these  deeds  from  Stoddard  and  wife 
to  defendant's  grantor,  Chatfield,— one  dat- 
ed in  1S81;  the  other,  given  to  correct  an 
error  in  description  discovered  in  the  first, 
bearing  date  In  1883.  In  each  of  these  con- 
veyances the  premises  were  described  by 
metes  and  bounds;  the  starting  point,  which 
became  the  southwest  comer  of  the  tract,  the 
weatboundai7line,thenorthwest  comer.and 
the  north  boundary  line,  being  the  same,— ex- 
cept that  the  distance  along  said  north  line 
was  Increased  from  60%  to  90  rods  by 
means  of  the  last  deed.  So  that,  when  con- 
sidering the  merits  of  this  appeal,  either  of 
these  deeds  ml^t  be  referred  to  for  the 
purpose  of  ascertaining  the  location  of  de- 
fendant's north  line,  as  fixed  therein.  Ac- 
cording to  the  last  deed,  so  much  of  this  de- 
scription as  bears  upon  the  point  in  issue 
was  OS  follows:  "Begionlog  on  the  west 
line  of  the  southeast  quarter  of  sec.  35. 
*  *  *  Blz^-elght  rods  north  of  the  south- 
west comer  of  said  quarter  section;  -mn- 
nlng  thence  north  21  rods  and  10  links; 
thence  east  90  rods,  to  the  lake  shore."  It 
has  already  been  stated  that  the  quarter 
post  on  the  souttt  line  of  the  section  bad 
been  fixed  1^  the  government  surveyors, 
and  there  is  no  dispute  between  these  par- 
ties as  to  its  exact  situation  on  the  ground. 
The  true  comer  is  where  the  United  States 
surveyors  In  fact  established  it,  whether 
such  location  Is  right  or  wrong,  as  may  be 
shown  by  a  subsequent  survey.  Chan  v. 
Brandt,  4S  Minn.  93.  47  N.  W.  Bep.  461; 
Cra^n  t.  Powell.  128  U.  S.  697,  8  Sup.  Ot 
Rep.  203;  Nesselrode  v.  Parish,  S9  Iowa, 
570,  13  N.  W.  Rep.  746.  The  Starting  pohir 
la.  according  to  the  deed,  precisely  68  rods 
north  of  this  post,  on  the  west  line  of  tbe 
southeast  quarter,  wliich  is,  of  course,  tbe 
dividing  line  between  that  and  the  south- 
west quarter  of  the  section.  Ihe  manner 
in  which  this  dividing  line  must  be  run  ana 
fixed  is  beyond  controversy.  It  Is  to  be 
run  from  the  quarter  section  comer  post  on 
the  south  boundary  of  the  section,  due  north 
to  the  lake  on  the  north  dde  of  the  sec- 
tion. Rev.  St  U.  S.  H  2396,  2397.  This 
is  also  in  conformity  with  the  Instructions 
received  from  the  proper  authorities  at 
Washington  according  to  the  testimony  of 
plaintiff's  witness  Oooley,  a  practical  sur- 
veyor, who  ran  out  and  established  defend- 
ant's west  and  north  lines  prior  to  the  bring- 
ing of  this  action.  Nor  was  this  method  of 
determining  the  lines  described  in  the  deed 
really  questioned  by  defendant's  witness 


Digitized  by 


742 


NOBTHTTESTEEX  HffOlCTKR,  Vol.  54. 


(M:iixi. 


Egan,  also  a  practical  soireyor,  who  had 
run  the  lines.  Tlie  8tarttB|r  point  being  thus 
fixed,  dne  north  and  68  rods  distant  from 
the  qoarter  comer  post,  the  defendant's 
m>rthwest  comer  was  doe  north  tiierefrom 
21  rods  and  10  links,  and  this  was  the  point 
or  comer  from  which  his  north  line  ran 
doe  east,  at  rii^t  angles  from  the  west  line, 
to  the  lake  shore.  It  would  t*eem  that  there 
should  he  no  difficult7  in  establishing  either 
of  these  lines  upon  the  ground,  nor  do  we 
understand  from  the  testimony  that  either 
of  the  BUTYeyors  just  referred  to  was  in 
doubt  when  he  ran  the  lines  In  accord- 
ance witii  the  description  found  in  the  deed. 
The  doubt  appears  to  have  arisen  when 
the  witness  Egan  attempted  to  locate  a 
north  line  which  would  confirm  to  a  snr- 
Tey  made  by  the  witness  Gould  Just  prior 
to  the  making  of  the  first  deed  to  CSiatfleld, 
In  1881.  Immediately  after  that  convey- 
ance, Stoddard,  who  then  owned  the  land 
north  of  that  which  he  had  Just  conv^ed 
to  Ghatfield,  and  the  latter.  Joined  In  the 
building  of  a  wire  fence  along  what  had 
been  fixed  as  the  dividing  line  between  them 
by  Gould,  and  which  was  supposed  to  be 
the  line  by  all  parties.  The  premises  In  dis- 
pute lie  Just  south  of  this  fence.  It  tidug 
contended  by  d^endant  that  this  feuce  is 
on  the  line.  According  to  C!ool^'8  testimo- 
ny, this  fence  at  defendant's  northwest  cor- 
ner Is  eight  feet  north  of  the  tme  line,  and, 
as  it  defiects  to  the  north  as  it  runs  easterly. 
It  Is  considerably  more  than  that  distance 
north  of  fbe  trae  line  where  It  Intersects 
the  lake;  and,  according  to  the  testimony 
of  defendant's  witness  Egan,  the  fence  at 
his  northwest  comer  Is  ten  feet  north  of  the 
trae  line. 

It  Is  well  settled  that  when  the  grant  de- 
scribes the  premises  by  distinct  and  definite 
boundaries,  from  which  the  lands  may  be 
located,  no  extrlnric  facts  or  parol  evidence 
can  be  resorted  to  for  the  purpose  of  con- 
troDlng  or  varying  the  description.  The 
tKiUQdaries  must  be  got  at  by  the  calls  In 
the  deed,  when  they  are  definite  and  distinct 
Drew  T.  Swift,  46  N.  T.  204;  Lawrence  v. 
Palmer,  71  N.  Y.  007;  Waterman  r.  Johnson, 
13  Pick.  201;  Bond  v.  Fay.  12  AUen,  80.  But 
It  Is  claimed  by  counsel  for  deftodant  that, 
while  Stoddard  and  Chatfield  were  cotermi- 
nous owners,  a  dividing  line  was  agreed  upon 
between  them,  upon  which  the  fence  was 
built,  and  which  must  now  be  held  to  be  the 
trae  line.  The  facts  were  that  when  the  for- 
mer agreed  to  sell  to  the  latter  a  tract  of  land 
out  of  a  larger  tract,  running  from  his  west 
line  to  the  lake,  and  of  snfflcient  wlAttx  to 
embrace  10  acres,  the  witness  Gould  was 
employed  to  survey  It,  that  Its  descrip- 
tion by  metes  and  bounds  mig^t  be  obtained. 
This  he  attempted  to  do,  and  stakes  were 
driven  along  the  suppmed  north  line  of 
Chatfield's  purchase,  and  according  to  those 
stakes  the  fence  was  built  There  was  no 


ooBtrorerqy  over  tUs  location  for  tbe  dl- 
vMon  fence,  for  the  parties  had  no  reason 
to  suppose  the  survey  to  be  arrooeooBly 
made.  But  without  going  into  details  as 
to  the  mistakes  made  by  Gould.  It  is  ob- 
vious that  his  wort  was  very  Inaccurate 
and  unreliable.  The  rale  of  law  which 
counsel  attempt  to  apply  Is  well  understood, 
and  may  be  thns  stated:  Evidence  of  what 
is  called  a  "practical  location"  of  the 
boundaries  of  real  property  Is  often  com- 
petent in  cases  of  controvert  respecting 
division  lines,  and  It  is  sometimes  difficult 
to  deteiTnlnc  whether  such  evidence  Aould 
be  received  or  rejected.  Where  there  can  be 
no  real  doubt  as  to  how  the  premtoea  shoold 
be  located  according  to  certain  and  known 
boundaries  described  In  tbe  deed,  to  establish 
a  practical  location  dUfer^t  therefrom, 
wfakdh  diall  deprive  Hm  party  claiming  un- 
der Hie  deed  of  his  l^al  rights,  tbere  must 
be  either  a  location  which  has  been  ac- 
quiesced In  for  a  suffldent  length  of  time 
to  bar  a  right  of  entry  under  the  statute  of 
llmitationB,  or  the  erroneous  line  must  have 
been  agreed  uptm  between  tbe  parties 
claiming  the  land,  on  both  rides  tbereof, 
and  afterwards  acquiesced  In,  or  the  party 
whose  right  is  to  be  barred  must  have 
silently  looked  on  while  the  other  party 
acted  or  subjected  hlms^  to  expense  in  re- 
gard to  the  land,  which  he  would  not  hiive 
done  If  the  line  had  not  been  so  located.  But 
to  establish  a  practical  location  which  Is  to 
divest  one  of  a  clear  and  conceded  title  by 
deed,  the  extent  of  which  Is  free  from 
ambiguity  or  doubt  the  evidence  establish- 
ing such  location  should  be  clear,  jwsltlver 
and  unequivocal.  There  should  be  an  ex- 
press agreem«it  made  between  the  owners 
of  the  lands,  deliberately  settling  tbe  exact 
precise  line  between  them,  and  acquiescence 
for  a  considerable  time,  or.  In  the  absence 
of  proof  of  such  agreement.  It  should  be 
as  cleariy  and  distinctly  ebown  that  the 
party  claiming  has  had  possession  of  tiie 
premises  claimed  up  to  a  certain,  visible, 
and  well-known  line,  with  the  knowledge 
of  the  owner  of  the  adjoining  land,  and  his 
acquiescence,  continued  for  a  considerable 
period  of  time.  What  this  period  is,  has  not 
been  limited  or  defined,  is  quite  vague  and 
uncertain,  and  must  necessarily  depend  upon 
Hie  particular  drcumstanees  of  each  case. 
It  has  often  been  said  that  this  acquiescence 
must  have  continued  for  a  period  of  time 
scarcely  less  than  that  prescribed  by  the 
statute  of  limitations;  and  In  some  cases  tt 
has  been  held  that  the  doctrine  that 
an  express  agreement  recognlring  an  er- 
roneous boundary  line,  will  conclude  a 
party,  must  rest  if  tonable  at  all,  upon 
the  prlndpte  of  estoppel.  Upon  the  gen- 
eral subject  see  l^ler.  Bound,  p.  288  et 
seq..  and  many  cases  cited;  Hass  v.  Flautz,. 
56  Wis.  105.  14  N.  W.  Rep.  65;  Pickett  v. 
Nelson.  79  Wis.  9,  47  N.  W.  Bep.  930; 
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deaTdand  ▼.  Flagg,  4  CndL  76;  RobmII  t. 
Maltmey,  88  Vt.  579;  Krider  t.  MUner, 
90  Mo.  14B,  12  a  W.  461;  CkilMiMUl 

T.  Smtth.  65  l^tx.  29»;  SmtCh  t.  Hamttton. 
aOSOc^  48S. 

Tba  moct  that  oan  be  urged  In  d^end- 
aofa  belialf  In  aappMt  of  his  claim  to  a 
IHVcttoal  looatioii,  yihlsh  will  conclude  the 
paiHea;  la  tliat,  misled  by  Goold'a  Inaccurate 
tamj,  and  In  ignorance  of  his  mistake,  the 
thai  ootenalnoits  ownen  of  the  land  milted 
in  building  a  fence  upon  the  supposed 
boimdary,  and  for  some  nine  years  aftei^ 
wards,  stni  in  Ignorance  of  the  mistake, 
tbey  and  thdr  grantees  aoqnleeoed  in  treat- 
ing and  considering  this  fence  as  on  the  dt- 
Tlaion  line  between  their  respectlTe  holdings. 
Certainly  these  acta  did  not  conolade  the 
partlea.  Ordar  rerertod. 


'    FOWLDS  T.  BVANS  et  al. 
(Sapreme  Cotirt  of  Minaesota.  April  5,  1898.) 

COXTJUCT— DkLAV  FeKFOHMANCE— KlOHT  TO 

RECXfVEK — Pbodp  or  AoEscr. 

1.  The  feilure  of  a  party  to  perform 
within  the  time  limited  in  a  contract  will  not 
prevent  a  recoverr  upon  the  perfonnaace  after 
the  time  ■i>ecifiea  if  he  is  allowed  to  fco  on 
after  the  time  limited  has  expired  without  any 
expressioD  of  dfsapproTal  from  tile  other  party, 
for  whose  boiefit  the  stipulation  haa  been  made. 
The  latter  is  bound  to  express  dissatisfaction 
at  the  delaj-,  and  If  he  intends  to  take  adrsn- 
ta^  of  it  must  act  with  promptness  at  the 
time  and  not  allow  the  partr  in  d^ult  to  ex- 
pend his  m<m^  in  eompletink  the  work. 

2.  As  a  Keneral  rule,  the  fact  of  agency 
cannot  be  established  by  proof  of  the  acta  of 
a  pretended  agent,  in  tue  absence  of  evidence 
tending  to  show  the  inincipal's  knowledge  of 
sndi  aets  or  assent  to  them;  yet  when  the  acts 
are  of  sucu  a  character  and  so  continued  as  to 
jasti^  a  reasonable  inference  that  the  princi- 
pal had  knowledge  of  them,  and  would  not  haTe 
permitted  the  same  if  nnaathorisecL  the  acta 
themselves  are  competent  evidence  of  agency. 

(S^llabos  by  the  CourL) 

Appeal  from  dlstilot  conrtt  Pope  county; 
Bearle,  ivAga. 

Action  WOMm  Fowlda  ag^dnat  A.  L. 
Bnna  and  oQiera  and  Oie  I>uluth»  Hanm  A 
Denver  Hallrnad  Company  to  f orecloee  a 
lien  tax  woik  pwformed  for  the  rallEoad 
company.  There  waa  indgment  In  faTor  of 
the  railroad  company.  Piaintlll  appeals. 
Order  reversed. 

Bmit  ft  Morrill,  for  appellant  Xtovmport 
ft  TMan,  for  respondents. 

COLLINS,  J.  Tblfl  was  an  action  to  fbre- 
(dose  a  lien  against  the  line  of  railway 
owned  by  defendant  company,  raider  the 
proTisiona  of  Oen.  St  1878,  c.  90.  Defend- 
ant Bvana  had  contracted  with  the  com- 
pany  to  construct  about  90  m&es  of  road, 
and  plaintiff  was  his  subcontractor  under 
two  contracts;  one  dated  the  lOth,  the  other 
the  28th,  day  of  July,  1887.  Other  subcon- 
tractora  were  made  defendants.  On  flndings 
of  fiut  the  conrt,  below  ordered  Jndfmeut 


tn  favor  of  defendant  company,  and  tfaie 
appeal  la  from  a  Judgment  enttf ed  after  an 
order  refusing  a  new  trlaL  Thirty-four  as- 
elgnments  of  error  ,  are  presented  by  counsel 
for  appellant,  but  In  their  brief  and  on  the 
oral  argument  they  discussed  what  they 
termed  the  "three  main  points,"  all  hav- 
ing reference  to  the  first  contract,  and 
plaintifTs  right  to  a  lien  by  virtue  of 
work  done  under  It  There  was  not  much 
dispute  over  the  facts.  It  appears  that 
£vans  was  to  be  paid  In  the  bonds  of  de- 
fendant company  at  the  rate  of  $7,000  pw 
mile  on  the  completion  of  each  consecutive 
five  miles  of  the  line.  These  bonds  were 
on  deceit  in  New  Tork  dty,  and  were  to  be 
delivered  to  Evans  only  upon  the  certldcate 
of  the  preaidakt  and  chief  engineer  of  tha 
company  that  he  had  completed  the  number 
of  consecutive  miles  before  mentioned.  Hm 
contracts  for  different  portions  of  the  line 
made  between  Evans  and  plaintiff  wen 
alike  in  th^r  terms.  In  each  was  a  attpula- 
6on  that  plaintiff  should  commence  his 
work  within  10  days  from  date,  and  should 
prosecute  the  same  with  such  force  and 
means  as  would,  in  the  opinion  of  the  chief 
or  assistant  engineer,.  Insure  the  completion 
thereof  September  ISth  following.  At  all 
times  he  was  to  be  under  the  direction  of 
the  mglneers  as  to  the  mode  of  doing  tho 
work,  and  if  at  any  time  he  neglected  or 
refused  to  proceed  with  the  same  as  fast  aa^ 
in  the  oi>lnion  of  the  mglneer  or  of  Bvans, 
(to  be  communicated  In  writing,)  was  neces- 
sary to  complete  the  work  by  September 
15th,  Evans  was  authorized  to  declare  the 
contract  abandoned,  and  to  retain  an 
amounts  earned  thereon.  If  plaintiff  falletl 
or  n^lected  to  comply  with  all  the  provt 
slona  of  the  contracts,  Evans  was  empower- 
ed to  cancel  and  declare  them  void,  the 
plaintiff  to  have  no  claim  for  work  already 
done,  or  for  damages  of  any  kind.  Evans 
also  reserved  the  right  to  stop  any  or  all 
of  the  work,  or  to  reduce  the  force  em- 
ployed, at  wllL  It  was  also  agreed  that  the 
<ditef  engineer  rtiould  be  the  umpire  to  de- 
cide an  disputes  between  the  partlea  arising 
ovt  of  the  contracts;  his  deci^on  to  be  final. 
Plaintiff  was  to  be  paid  monthly,  and  only 
npon  the  certificates  of  the  chief  engineer, 
furnished  to  Evans,  that  the  work  therein 
certified  to  had  been  complete  finished  tn 
every  respect,  and  performed  agreeably  to 
the  various  provlsIcHis  of  the  contracts.  It 
was  also  necessary  that  an  estimate  of  the 
Quantity  of  the  various  kinds  of  work  done 
by  the  plaintiff  should  be  made  by  the  en- 
gineer, and  accompany  the  certMcatea. 
There  was  a  stipulation  that  10  per  centum 
of  each  estimate  should  be  retained  by 
Evana  until  the  work  was  entirely  finished. 
Following  a  provision  that  plaintiff  Aould 
be  paid  only  for  actual  work  done  or  ma- 
terials furnished  were  these  words:  "The 
times  herein  specified  are  of  the  essence  of 
the  contract."  but  In  no  other  part  of  tiM 
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contracts  was  time  referred  to  as  of  their 
essence.  The  cotirt  Itelow  foimtl  as  a  fact 
Miat  between  the  date  of  the  first  contract 
•Dd  the  23d  of  NoTember,  1887.  pialntiff 
performed  work  and  labor  in  carrying  out 
flie  same  of  a  certain  value.  The  testi- 
iiiony  clearly  establishes  his  claim  that  be- 
tween those  dates  he  performed  the  condi- 
tions of  the  first  contract  to  the  satisfao- 
Hon  of  the  chief  engineer  and  Caldwell,  the 
general  manager  of  the  road,  who  seems  to 
have  been  upon  4he  ground  all  of  the  time, 
and  who  paid  to  plaintiff  something  over 
^,000  on  account  of  his  work,  or  about  one 
sixth  of  its  alleged  value.  Nothing  was  paid 
1^  Evans.  The  testimony  also  shows  that 
plain  tiff  performed  a  large  amount  of 
work  under  the  second  contract,  to  the  sat- 
isfaction of  the  engineer,  but  that  he  re- 
fused to  proceed,  because  Evans  failed  to 
■lake  payment  as  stipulated;  that  the  en- 
gineer agreed  that  plaintiff  might  abandon, 
and  that  he  then  abandoned,  further  work 
an  the  second  contract,  leaving  It  uncom- 
pleted. The  court  found  In  accordance  with 
the  testimony  in  respect  to  the  second  con- 
tract, and  also  fotmd  that  plaintiff's  aban- 
donment of  the  same  was  without  legal  ex- 
cuse. It  also  found  that  time  was  of  the 
essence  of  each  contract,  and  that  plain- 
tiff sublet  much  of  the  work  without  obtain- 
ing the  written  consent  of  contractor  Evans. 
A  clause  in  each  contract  prohibited  re- 
letting. The  court  found  also,  as  to  both 
contracts,  that  ndther  the  chief  engineer 
■or  the  plaintiff  furnished  to  Bvans  cer- 
tiflcatea  or  estimates  as  required;  that  he 
never  waived  or  excused  this  failure,  and 
that  the  furnishing  thereof  were  conditions 
precedent  to  payment  under  each  of  the 
contracts. 

It  Is  unnecessary  for  us  to  pass  on  appel- 
lant's contention  that  time  was  not  made  of 
the  essence  of  the  ccmtracts.  From  what 
we  have  said  in  reference  to  the  language 
found  In  these  instruments  it  would  apipear 
to .  be  a  matter  of  grave  doubt  The  en- 
gineer was  empowered  with  very  great  ao- 
thority  in  the  manner  of  pushing  or  retard- 
tag  the  work,  having  almost  unlimited  oon- 
Irol  over  the  plaintiff,  when  and  how  he 
should  work,  and  the  number  of  men  he 
should  employ.  We  are  unable  to  discover 
■ay  provision  tn  the  written  agreements 
whereby  the  plaintiff  positively  promised  to 
complete  the  work  by  September  15th.  He 
did  expressly  contract  to  prosecute  it  with 
such  force  and  means  as  would,  In  the  opin- 
ion of  the  ens^eer,  Insure  Its  completlcm 
by  that  day;  and  it  was  also  provided  that 
if  be  failed  or  neglected  to  use  such  force 
and  means,  after  being  notified  in  writlog. 
as  would,  in  the  opinion  of  either  Evans  or 
the  engineer,  complete  it  on  the  day  named, 
the  former  eould  dedore  the  contracts  aban- 
doned, plaintiff  forfeiting  all  that  was  his 
due.  With  these  and  other  provisions  In 
K^erenc»  to.  the  power  and  authority  of 


Evans  and  the  engineer  to  oontrol  the  woric, 
hastening  or  delaying  it  as  they  chose,  it 
would  seem  somewhat  unreasonable  to  de- 
clare ttiat  the  sentence  foiuid  elsewhere  In 
the  contracts  and  before  quoted  should  be 
construed  as  requiring  the  full  oompletlon 
of  the  work  on  September  15th.  Bat  It  Is  o< 
no  consequence.  There  were  no  allegations 
in  the  answer  which  raised  the  question. 
It  was  not  alleged  that  pLaintlff  had  failed 
to  perform  the  work  within  the  time  agreed 
upon,  or  that  damages  bad  accrued  by  rea- 
son of  the  delay.  The  proof  shows  that  all 
of  the  work  under  the  contracts  was  done 
under  the  personal  supeirislfHi  and  to  the 
satisfaction  of  the  engineer;  that  after  the 
15th  of  S^tember,  when  plaintiff  was  about 
to  abandon  work  on  both  contracts,  (the  first 
not  being  quite  finished,)  because  he  had  not 
been  paid,  the  engineer  named  as  the  um- 
pire between  the  parties  e^ressly  requested 
plaintiff  to  complete  the  work  provided  for 
in  the  first  contract,  and  agreed  If  he  would 
do  so  that  he  should  be  formally  released 
from  further  obligation  under  the  secMid. 
The  record  Is  full  of  testimony  tending  to 
show  tiiat,  even  It  time  was  made  of  the 
essence  of  these  contracts,  the  delay  was  as- 
sented to  by  the  chief  engineer  and  by  all 
other  hiterested  parties.  The  stipulations 
which  gave  to  Evans  and  the  engineer  the 
right  to  give  written  notice  If,  In  thdr  opin- 
ion, the  plaintiff  was  not  proceeding  fast 
enough  with  the  work,  and  to  declare  the 
oontracts  abandoned  and  forfeited,  were  for 
Evans'  benefit  and  protection.  No  notice  of 
this  or  any  other  kind  was  given,  and  plain- 
tiff  was  not  only  allowed,  but  requested,  to 
proceed.  Evans  thereby  waived  the  protec- 
tion and  benefit  of  the  clause  as  to  time,  if 
one  there  was,  and  cannot,  nor  can  the  de- 
fendant company,  now  be  permitted  to  avail 
themselves  of  It  As  the  plaintiff  was  al- 
lowed to  go  on  after  the  time  limited  had  ex- 
pired, according  to  defendants'  construction 
of  the  contracts,  witiiout  any  expression  of 
disapproval  from  Evans,  and  without  notice 
at  any  time  that  he  was  not  progressing  as 
rapidly  as  he  should,  the  forfeiture  was 
waived  upcm  plain  principles  of  eetopp^  The 
contractor,  Evans,  was  bound  to  give  notice 
or  expi*es8  his  dissatisfaction  at  the  dday, 
and.  if  he  intended  to  take  advantage  of  it, 
should  have  acted  with  promptness  at  the 
time,  instead  of  allowing  and  actually  re- 
qtilring  plaintiff  to  expend  his  money  In  the 
completion  of  the  work.  WTieeler  v.  Sco- 
field,  67  N.  Y.  311;  Shichilr  v.  Tallmadge,  33 
Barb.  602;  and  Grant  v.  Hallway  Co.,  51  Ga. 
348,— «  case  on  this  point  Identical  with  tiie 
one  at  bar.  A  forfeiture  of  this  kind  Is  not 
a  favorite  of  the  law,  and  acquiescence  in 
acts  inconsistent  with  a  forfeiture  clause  wUi 
dispense  with  a  right  to  claim  it  Lou  man 
V.  Young,  31  Pa.  St  300.  On  the  testhuooy 
as  presented  by  the  record  the  fact  that 
plaintiff  did  not  complete  his  oontracts  by 
September  15th  should  not  have  been  al- 
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lowed  to  stand  In  the  way  of  the  enforce- 
ment- of  bis  Uen  cliUm. 

The  second  main  point  argued  by  counsel 
for  appellant  relates  to  the  flndlngs  thnt  the 
eatlmatea  and  certiflcatM  by  the  terms  at 
each  contract  required  to  be  furnished  to 
Erana  as  a  condition  precedent  to  payment 
by  him  were  not  bo  furnished  by  either  plain- 
tiff or  the  <^ef  engineer,  which  finding,  It  Is 
insisted,  was  not  sustained  by  the  evidence. 
This  point  Is  80  Interwoven  with  the  third, 
which  bears  upon  certain  rulings  of  the  court 
made  when  receiving  testimony,  that  they 
may  well  be  considered  together.  The  evi- 
dence which  was  received  shows  very  clearly 
that  Evans  was  only  upcm  the  ground  in  per- 
son two  or  three  tlmea.  He  seems  to  have 
t>een  a  resident  of  Chicago.  The  general 
manager,  the  engineers,  and  the  attorney  of 
ttie  road  had  offices  in  the  same  building,  in 
Sank  Center,  for  some  months,  and  while 
plaintiff  was  doing  his  work.  One  WUson 
came  to  Sauk  Center,  opened  an  office  In  the 
same  building,  kept  a  clerk,  and  pretended 
to  repree^t  the  contractor.  Evans.  He  was 
over  the  line  of  work  wltn  Evans,  once  at 
least,  and  with  other  prasons,  such  as  the 
manager  and  the  engineers.  He  looked  after 
the  construction  of  the  road  to  some  extent 
He  was  beyond  doubt  recognized  as  the  rep- 
resentative of  Evans  by  all  of  the  function- 
aries of  the  road,  and  while  Evans  was  In 
Sauk  Center  he  made  his  headquartera  at 
the  office  occupied  by  Wilson.  There  was 
no  direct  evldenoe  that  he  was  Evans'  agent, 
but  tlie  circumstances  all  pointed  that  way 
very  strongly.  For  Instsnce,  on  one  occa- 
sion, when  Evans  had  made  a  trip  over  the 
line,  and  had  reached  Sauk  Center,  with  the 
intention  of  returning  to  Chicago  immediate- 
ly, the  question  arose  between  the  engineer 
and  himself  as  to  who  should  sign  certain 
bridging  contracts,  about  to  be  entered  into, 
in  Evans*  absence.  The  latter  informed  the 
eni^eer  that  Wilson  would  attend  to  It,  and 
the  contracts  were  signed  for  him  by  Wilson. 
To  this  man  Wilson,  and  In  his  office,  the 
chief  engineer  delivered  the  montlily  and 
final  estimates  and  certificates  on  wliich  the 
plaintiff  was  entitled  to  pay,  in  the  l>^ef,  as 
was  testlfled  to  by  the  engineer,  that  Wilson 
was  Etvans*  agent  and  representative,  to 
whom  It  was  proper  to  make  the  delivery. 
From  the  conduct  of  all  of  these  parties  It 
Is  almost  In^KMlble  to  resist  the  conviction 
that  Wilson  was  just  what  be  pretended  to 
be  for  a  period  of  more  than  four  months,— 
the  agent  of  the  principal  contractor,  BTonst 
If  he  was  the  agent,  it  is  very  evident  that 
the  plaintiff  was  not  In  default  In  a  perform- 
ance of  the  conditions  of  the  contracts  re- 
quiring that  Evans  should  be  fmiiished  with 
t'Stimates  snd  certificates.  But  this  is  not  all 
Oiat  dearly  iMWeared  In  eTidmce.  Smne 
months  after  plaintiff  finished  his  work.  Con- 
key,  the  pre^(»it  of  the  road,  sent  for 
Bobert%  the  chief  engineer,  to  meet  him  In 


Chicago,  to  correct  some  errors  which  had 
been  discovered  in  the  final  five-mile  certifi- 
cates, 15  in  number,  already  issued  by  him, 
and  which  must  have  been  those  delivered 
to  WUson  for  Evans  Roberts  went  to  Chi  ca- 
po, met  both  Conkey  nnd  Evnns.  and  the 
three  went  on  to  New  York  together,  for  tb» 
express  purpose  of  rectifying  the  errors. 
There  the  old  certificates  were  destroyed  and 
IB  new  ones  duly  executed  by  Roberts  and 
handed  to  Conkey,  for  lus  rdgnature  as  presi- 
dent Roberts,  when  testlfiylng,  could  not 
state  with  certainty  that  Ccnikey  signed,  or 
that  Evans  received,  these  new  certtflcates, 
but  in  the  original  answer  in  the  action  made 
by  defendant  company,  which  pleading  had 
been  superseded  by  an  amended  answer, 
bat  was  introduced  In  evldenoe  by  plalntUf , 
it  was  alleged  that  certificates  of  comt^etlon 
for  75  miles  of  the  road,  duly  signed  by  the 
president  and  engineer,  bad  been  issued  to 
Evans,  and  by  means  of  the  same  he  bad  re- 
ceived the  deposited  bcmds  of  the  company 
at  the  rate  of  f7,000  per  mile,  In  accordance 
with  the  terms  of  his  contract  No  attempt 
was  made  to  explain  or  contradict  this  alle- 
gation of  defendants'  original  answer,  so  it 
stood  confessed  that  the  presidoit  and  engi- 
neer had  acc^ted  from  Evans  the  work  per- 
formed by  plaintiff  under  his  first  contract, 
and  had  caused  payment  in  full  to  be  made 
to  Evans.  We  are  not  obliged  to  hold  that 
this  evidence  demanded  a  finding  that  there 
bad  been  furnished  to  the  latter  the  certifi- 
cates provided  for  In  plaintiff's  first  contract, 
but  we  are  of  the  oi^on  that  the  prepon- 
derance of  proof  was  decidedly  In  favor  of  It, 
although  the  trial  court  found  to  the  con- 
trary  as  before  stated. 

Bat  a  new  trial  must  be  had,  as  the  court 
erred  in  some  of  Its  rullngi«  when  occluding 
certain  testimony,  and  again  in  striking  out 
portitms  of  that  already  in,  which  was  proper 
and  competent  as  tending  to  show  that  Wil- 
son was  Evans'  agent  We  need  not  refer  to 
these  erroneous  rulings  spedflcally,  but  will 
call  attention  to  well-recognized  rules  of  evi- 
dence in  like  cases,  under  which  a  part  of 
the  testimony  excluded,  and  some,  at  least, 
of  that  stricken  out,  should  have  been  re- 
ceived or  retained.  We  have  stated  the  gen- 
eral course  of  Wilson's  conduct,  and  what  he 
did  at  Sauk  Center  for  a  t^riod  of  three  or 
four  months,  while  plaintiff  and  other  sub- 
contractors under  Evans  were  at  work  on 
the  line.  That  he  pretended  to  act  for  Evans, 
and  tliat  on  one  occasion  at  least,  and  in  a 
matter  ot  fact  way,  Evans  recognized  him 
as  his  representative,  Is  cwtaln.  Tbat  Evans 
paid  him  oocasional  visits,  and  once  took 
him  over  a  part  of  the  woric  with  blm,  and 
that  he  was  recognlied  Iqr  the  ofllcets  of  the 
road  and  by  the  subcontractors  as  Evans* 
agent,  was  well  estahlldied;  and  that  his 
course  of  conduct  must  have  been  known  by 
the  latter  seems  beyond  serious  question. 
From  the  natural  improbabilities  that  wltL- 
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out  aatliorltr  be  would  aamune  to  act  In  Qw 
capacity  that  be  did  durlns  nearly  all  of  ttie 
time  the  wuric  waa  being  done,  and  from  tbo 
fact  that  such  conduct  would  naturally  come 
to  be  known  by  tbe  usnmed  priadinl.  tiie 
tact  of  agency  may  be  presumed.  NelUes  t. 
Railway  Co..  37  Minn.  151.  33  N.  W.  Rep. 
332.  It  was  well  said  In  Reyni^  t.  OoUIob, 
78  Ala.  M,  tbat  "as  a  general  rule  tlw  tact  of 
ait&K^  cannot  be  eitaUlBbed  by  vxoat  ot  Uie 
acts  of  tbe  profeaacd  agent  In  tbe  atisence  of 
erldmce  tending  to  abow  Ibe  prindpal'a 
knowledge  of  audi  acts,  or  assent  to  ttaon; 
yet  when  the  acta  are  of  such  a  character 
and  ao  continued  as  to  Jnatt^  a  reasonable 
inference  tbat  the  principal  bad  knowledge 
of  them,  and  would  not  have  permitted  tbem 
if  nnantfaorlzed,  the  acta  themselves  are  com- 
petent evidence  of  agency."  In  view  of  tteae 
rules  It  la  obvious  that  the  court  erred  In 
many  of  ita  ruUngs,  particularly  when  It 
struck  out  the  testimony  of  plaintiff  aa  to 
Wilson's  trips  over  the  line  of  woA,  giving 
Instmctlons  to  the  subcontractors  in  respect 
to  the  manner  of  the  perftMrmance  of  tlidr 
contracts,  and  directing  them  to  increase 
tb^  forces,  as  Evans'  superintendent  of  con- 
struction. These  acta  and  the  surrounding 
circumstances  had  a  strong  tendency  to  estab- 
lish knowledge  In  Bvans  of  Wilson's  pretend- 
ed ag^cy,  and;  even  If  It  was  nothing  but 
pretense,  to  conclude  blm  from  asserting  to 
tbe  contrary.  With  Wllacm'a  acta  In  connec- 
tion  with  the  work,  Evans'  aasodation  wltb 
him  when  In  the  state,  and  tbe  relation  be- 
tween these  two  persons  and  the  ofRcers  of 
the  road  while  the  work  was  progressing, 
and  what  tran^red  afterwards,  one  would 
have  to  be  quite  slEeptlcal  in  order  to  believe 
tbat  Wilson  was  not  what  he  assumed  to  be. 

Very  little  discussion  is  needed  in  respect  to 
tbe  second  cause  of  action,  and  as  to  what 
occurred  on  the  trial  concerning  It,  or  the 
findings  of  tbe  court  It  was  not  within  tbe 
province  of  the  chief  engineer  to  release 
pliitntlff  from  a  performance  of  his  agreement 
to  do  the  work  covered  by  the  second  con- 
tract If  Evana  was  In  default,  the  plaintiff 
could  safely  refuse  to  proceed,  but  the  engi- 
neer was  nowhere  given  the '  authority  to 
absolve  the  plaintiff  from  his  stipulation  to 
perform,  and  bence  bis  attempt  so  to  do  was 
a  nullity.  It  stands  admitted  on  the  testi- 
mony that  plaintiff  suUet  much  of  the  work 
stipulated  for  in  this  second  contract  oon- 
tmry  to  an  express  provision  therein.  Under 
proper  allegations  in  its  answer  ttie  defend- 
ant company  could  take  advantage  of  a 
breach  of  this  condltl<m.  but  with  such  alle- 
gations tbe  defense  ndght  not  prove  of  very 
great  ndue.  for  tbe  law  before  referred  to 
as  appUcable  to  defendants'  dalm  tbat  plain- 
tiff ou^t  not  to  recov^  on  Us  first  cause  of 
action  because  be  failed  to  complete  his  con- 
tract in  time  would  be  pertinent  and  applica- 
ble here,  tf  warranted  by  the  facta. 

Aidgmaat  raversed. 


GABDMBB  st  aL  t.  LBOK  at  aL.  (BVGBU 

at  «L,  DstsTraaata.) 
(SuivemeOourtof  Minaasota.  Ifonh  S9^  189a) 

Mecbasicb'  L»ks  —  FmoafTT  onm  MMwaAMi 
—  Libs  Statbmbktb  —  ArsuoATioii  or  Pit- 

HBKTS—ABCUTSOT'S  LiBlf  — APPSAlr-PaiHTim 

RartTRN. 

1.  Where  the  erection  of  a  building  Is  oae 
coQtlDnoaR  UDdortajciag,  with  nothing  to  ng' 
gest  an  abaDdonment  of  tbe  work  mt  any  time, 
a  mortgage  or  other  incumbrance  or  distinct 
lieu,  orlgioating  eubsequently  to  the  commence- 
ment of  tbe  work  upon  the  grouad,  or  the  far 
nlshlng  of  materiala  at  the  same  place,  witethcr 
by  one  general  rontractor  or  by  tndependeirt. 
contractoTfl,  must  be  postponed  and  subordi- 
nated to  the  lien  clsims  oi  all  who  have  eon- 
tribnted  to  ttu  completion  ef  die  stnutar*  to 
their  labor  or  materials.  GUfiUan,  C.  J.*  an4 
Dickinson,  J.,  dissentiog. 

2.  G.  agreed  to  farnish  such  hardware  as 
the  owner  of  the  premises  Aonld  need  to  use  in 
the  erection  of  two  bouses  upon  one  olty  lot 
and  did  furnish  the  same  as  required.  HM^ 
that  it  was  not  incumbent  upon  G.  to  keep 
separate  accounts  of  the  goods  furnished  for 
each  hoose,  or  to  file  ceparate  lien  atatemeato 
thereon. 

3.  K.  provided  ortifidal  stone  for  walks, 
and  for  tiling,  and  put  the  same  In  place  In  and 
about  iMMb  nouses.  /r«M,  that  bat  «m  Uca 
statement  was  oe;essary. 

4.  Where  a  debtor  makes  a  general  par- 
ment,  his  indebtedness  being  in  part  seciirrd 
and  in  part  unsecured,  the  law,  In  the  absence 
of  Qtedflc  aM>Topriation  by  the  parties,  will  ap> 
ply  the  payment  first  to  the  llqaidatlMi  vt  taa 
unsecured  indebtedness. 

6.  An  architect  who  has  famished  plans 
for  a  bnildina,  and  has  advised  the  owner  of 
the  same,  ana  his  contractors  In  reference  to 
the  work  and  the  material,  pending  the  con- 
strnctlon.  Is  entitled  to  a  Uen  upon  the  prem- 
ises. 

6.  Rule  0  of  the  anpreme  eonrt  mlea,  r^ 

quiring  tbe  printing  of  so  mudi  of  the  rutam 
as  win  clearly  ana  fully  present  a  question 
arisin?  on  appeal,  toast  be  observed,  anless  ap- 
plication is  first  made  for  its  modiaeatlon.  in 
proper  eases  this  role  will  be  modified  so  aa  to 
render  the  printing  of  portions  of  tb*  return 
unnecessary. 
(Syllabus  by  the  Oourt) 

Appeal  from  district  court,  Hennepin  comi- 
ty; Oanty,  Jndge. 

Actlona  by  Herbert  B.  Oanlner  and  otiion 
against  Arthur  Leek  and  another  and  Twl- 
ford  E.  Hu^ea  and  otbera,  Intorreikers,  to 
foredoae  mechanios'  Uena  Tbate  was  Judg- 
ment subordinating  a  mortgage  from  de- 
fendant Leek  to  deftaidant  Fltdi  to  the  Hen 
daims  of  some  of  the  plalatlffii,  and  tBtwren- 
ers  appeaL  Affirmed. 

GUflllan,  BeldCT  ft  WUlard,  for  appellants. 
Woods  ft  Kingman,  Roberta  ft  Baxter,  Geo. 
H.  White,  Alvord  G.  E^Iston,  J.  K.  DooOt- 
tle,  Kellogg  ft  Stratton.  Molyneanx  ft  Peter- 
son. P.  C.  Harvey,  Frederick  B.  Lathrop, 
Freeman  P.  Lane,  William  H.  Brlgga,  and 
Edward  H.  Orooker,  (Edward  Savage,  of 
comiselt)  for  respondents. 

COLLINS,  X  Bach  of  Hksae  aotlona,  oon- 
sfdldated  upon  trial,  w«rs  bnrai^t  to  ton- 
close  Uens  claimed  to  exiat  under  the  provl- 
tfbna  of  the  noted  statute  of  1880,  (Oon. 
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lAwa  188^  a  200.)  mortgagees  and  other 
lien  claimants  b^ng  made  defendants.  In 
brief,  tba  tacts  Trere  tluit  In  Marcb,  1889, 
defendant  Leek  rerbally  agreed  to  purchase 
a  certain  dty  lot  The  owner  th»i  «cecated 
a  deed  to  Le<^  of  the  east  80  feet  In  Sep- 
tember following,  the  owner  ececuted  an- 
other deed  to  Leek  of  the  bakmce  of  the  lot 
both  deeds  being  delivered  find  recorded  Sep- 
tember  13th.  Leek  commenced  the  erection 
of  an  apartment  house  on  the  east  00  feet 
when  he  agreed  to  purchase.  This  boose 
was  completed  In  December.  Late  In  Sep- 
tember  he  commenced  to  bnHd  anoQier  house 
on  the  rear  of  bis  lot.  which  was  completed 
late  In  the  following  sprbig.  Jannerr  1. 1890, 
he  ^ecnted  and  delivered  a  mortgage  to 
defendant  Fitch  upoD  the  west  74  feet  of 
this  lot  which  was  placed  <m  record  six  6ajn 
later.  Thwe  was  no  general  contract  for  the 
erection  of  cither  house,  so  that  ea<±  ilea 
claimant  was  an  Independent  omtractor. 
Some  performed  labor  or  famished  materials 
for  the  westerly  home  only,  and  a  part  of 
theae  subsequent  to  tte  delivery  of  tbe  mort- 
gage. Other  dalmanta  had  woAed  vpan 
both  buildings,  or  had  provided  materials  for 
each.  There  were  other  mortgages  upon  the 
lajid  having  precedence  over  any  of  the  lien 
claims.  Because  all  of  tlie  me(^ianics'  liens 
did  not  cover  both  houses,  and  because  the 
mOTtgagea  were  opon  s^arate  tracts  of  land, 
the  trial  court  held  It  impracticable  and  In- 
equitable to  seU  the  lot  as  one  tract  and, 
for  the  purposes  of  sale,  divided  It  Into  two 
parc^,  exactly  as  It  had  been  conveyed  to 
Leek.  The  court  further  held,  and  Judg- 
ment was  so  altered,  snbordtnatlng  the 
Fitch  mortgage,  upon  the  westerly  parcel, 
to  all  of  the  liens  thereon.  Other  facts  hav- 
ing special  reference  to  certain  of  the  lien 
claims  will  be  mentioned  as  we  proceed. 
The  chief  question  now  before  tH  Is  the  cor^ 
rectness  of  the  ndlng  of  the  trial  oonrt 
whereby  It  was  determined  that  Uen  dalms 
for  labor  performed  and  materials  furnished 
ait&  the  Fitch  mortgage  was  executed 
and  placed  npon  record,  by  persons  who 
op  to  that  time  had  made  no  contract 
wltb  Leek,  were  soperiw  to  the  mortgage. 
IUb  was  the  condition  of  four  claims,  that 
of  the  respondents  Famham  Company,  the 
Hexssog  Compai^,  W.  K.  Horlson  &  Oo^  and 
Mr.  Tanner. 

We  are  thus  required  to  again  construe, 
and  upon  a  most  important  question,  a  stat- 
ute which  has  bnm^t  before  our  courts 
more  litigation  In  the  3^  years  of  its  exlst- 
enoe  than  was  occasioned  by  the  act  or  acts 
CO  the  same  subject  which  preceded  It  for 
a  period  of  more  than  25  years,— Utlgatlon 
which  has  proven  so  expeaatve,  and  hence 
disastrous,  to  all  parties,  that  the  object  of 
the  law,  as  expressed  In  Its  title,  seems  to 
be  a  pronounced  snare  and  delusion.  Ttie 
variety  of  questions  which  can  be  presented 
lor  Judicial  determination  seems  to  be  end- 
less, and  have  so  arisen  that  our  construction 


of  the  diflarcnt  sectkns  found  in  flu  aot  has 
been  piecemeal,  and  has  been  rendered  more 
difficult  from  the  tact  that,  although  neariy 
every  state  tat  the  Unlmi  has  a  lim  law, 
(most  of  them  adequate  In  eveiy  particular,) 
this  appears  to  be  sul  generis,  and  we  have 
been  obUged  to  pass  ivran  it  wMhont  the  aid 
of  helpful  precedents.  Because  the  law  has 
been  so  fruitful  of  questions,  and  because 
of  the  detached  manner  In  which  they  have 
come  up,  the  one  now  before  us,  which  in- 
volves the  rla^ts  of  an  Intervoalng  mortgagee 
where  no  general  contract  has  been  made  for 
the  work,  and  where  each  lion  claimant  ccm- 
tracted  independently  of  the  othera  with  the 
owner  of  the  land,  has  not  been  squarely  pre> 
sented  until  this  time,  althoogfa  attention 
of  the  court  has  frequently  been  called  to  it 
its  importance  and  embarrassments.  It  was' 
referred  to  In  the  main  opinion  In  FInlaysoa 
T.  Crooks,  47  Bfbm.  74, 40  N.  W.  Bep.  898. 046. 
Although  the  liens  Involved  In  that  case 
grew  out  of  separate  and  Independent  con- 
tracts vrlth  the  owner,  and  ttiere  was  an  In- 
tervening mortgage,  the  real  question  was 
as  to  the  power  of  the  court  In  actitms  to 
ftwecloee  mecdianics*  liens  to  pass  upon  and 
adjudicate  the  rl^ts  of  mortgagees.  The 
court  below  had  made  two  dasses  of  Uen 
claimants, — one  class  having  precedaice  over 
the  mortgage,  the  olher  being  postponed  to 
It— npon  the  authority,  presumably,  of  Orow- 
ell  V.  GUlmore,  18  Cal.  870,  and  Ghotean  v. 
Thompson,  2  Ohio  St  114.  Referring  to  this 
action  of  the  trial  court,  an  opinion  was  ex- 
pressed, mmecessartly  fbr  a  determination  of 
the  case,  that  such  method  of  distribution 
was  based  upon  unsound  reasoning,  and  In 
direct  conflict  with  the  plain  provisions  of 
diapter  200,  supra,  f  10,  requiring  the  pro- 
ceeds of  a  sale  to  be  distributed  ratably 
among  the  lien  claimants,  and  without  pri- 
ority among  themselves.  This  court  went 
fnrthor,  and  expressed  an  opinion  that,  In 
a  case  where  a  mortgage  Uea  had  IntervCT- 
ed,  there  should  be  first  set  aside  out 
of  the  proceeds  of  the  sale  a  sum  equal  to 
the  amount  of  the  liens  prior  to  that  of  tte 
mortgagee;  that  he  should  then  be  paid  In 
full,  and,  if  anything  be  left  it  should  be  add- 
ed to  the  amount  first  set  apart,  the  whole 
to  be  distributed  pro  rata  among  all  the  lien 
claimants,  thus  putting  all  mechanics  and 
material  men  on  Uie  same  footing.  Upon 
motion  for  reargument  It  was  announced 
that  as  the  proper  method  of  distribution 
was  not  really  before  us  In  that  case,  the 
question  was  an  open  one,  and  for  future 
consideration.  Nor  did  this  question  arise 
in  Glass  v.  Freeberg,  (Mbm.)  52  N.  W.  Rep. 
BOO,  In  which  Fhilayson  v.  Crooks,  supra, 
HUl  T.  Aldrich,  48  Minn.  78,  50  N.  W.  Rep. 
1020,  and  Lumber  Go.  r.  Weetman,  (Minn.) 
52  n:  W.  Bep.  38,  were  briefly  referred  to. 

In  the  Glass  Case  it  was  held  that,  where 
a  building  is  constructed  under  one  entire 
contract  node  between  the  owner  and  an 
original  contractor,  the  liens  of  all  subcon- 
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tnu:toiB  attacb  relation  as  of  ttie  date  of 
the  oommeitcenient  of  the  work,  and  bave  a 
prafwenoe  over  a  mortgage  on  the  premises 
executed  tbe  owner  subsequent  to  Oat 
date.  It  Is  Hie  omtentlon  of  respiHidcsits' 
coiuisei  that  tbls  conclusion  Is  dedslTe  of  the 
case  at  bar  In  their  ftiTor,  not  because  of  tile 
line  of  reMonlng  therein  adopted,  (whhA  Is 
said  to  be  lomewliat  faulty,)  but  because  the 
concloMon  was  right,  and  cannot  be  adhered 
Co  without  affirming  on  the  main  Issue  the 
Judgment  hodn  appraled  from.  We  must 
admit  that  counsel's  position  Is  correct,  and. 
further,  that  tiie  Uen  rights  of  the  dalm- 
ants  ta  that  action  depended  upon  the  stat- 
ute, and  not  by  virtue  of  any  substitution  to 
rights  which  were  held  and  might  have  been 
enforced  by  the  chief  contractor.  He  was 
entitled  to  a  Hen.  but  asserted  mme;  his 
right  had  terminated  by  inaction,  and  could 
not  be  daimed  by  others.  He  could  have 
oiforced  a  lien  claim,  vblch  would  have  at- 
tached as  an  ratlnty,  at  the  date  he  com- 
menced work  or  fnmlahed  tlu  first  Item  of 
material,  and  which  would  have  had  pre- 
cedence, as  a  wluAe,  over  the  mortgage;  but 
be  failed  to  assert  his  rights.  The  statute. 
<sectlon  1)  grants  the  Uen  ri^t  to  whoever 
peifonns  labor  mr  furnishes  material  by  vir- 
tue of  a  contract  with,  or  at  the  Instance 
of,  the  owner,  bte  agmt,  trustee,  contractor, 
or  snbcimtFactor.  It  conten^lates  that  a  lien 
may  be  daimed  by  both  contractor  and  sub- 
contractor, and  sectloa  10  apressly  provides 
for  such  a  ccmdltbm  of  aAdrs;  but  It  no> 
where  gives  or  recognises  substltntlonary 
rights,  so  as  to  authorise  one  dalmant  to 
advance  end  attach  his  own  ri^ts  to  ttiose 
which  might  have  been  acquired  by  another. 
So  that  the  date  whm  a  Uen  attadies  up<m 
the  proper^,  U  a  liai  statement  be  filed, 
cannot  be  made  to  depend  upon  the  relation- 
ship ^rtkldi  the  dalmant  has  or  had  to  the 
person  who  has  omitted  to  assert  his  rights; 
and  a  claimant  cannot  ^mand  priori^  In 
right  over  other  persons  by  showing  that  he 
was  a  subcontractor,  and  that  his  contractor 
could  have  had  priority,  it  he  had  so  intiut^. 
The  date  when  each  lien  shall  attach  is  ex- 
pressly fixed  by  statute.  On  prindple,  the  ar^ 
immeat  made  In  sn]n>ort  of  the  subcontract- 
ors whose  claims  were  considered  In  Glass 
T.  Freetwrg  cannot  be  Jnstlfled. 

A  majority  of  this  court  are  dear^  of  the 
opinion  that  the  views  expressed  In  the  Fln- 
layson  Case  are  unsound.  If  sn<^  a  mettiod 
of  distribution  were  adopted,  It  would  result 
in  deferring  to  some  ext^t  the  Uen  claims 
of  those  who  had  performed  work  or  fur- 
adshed  materials  before  the  execution  of  the 
mortgage  to  Its  lien  in  every  case  where  the 
premises  sold  tor  more  than  snflldent  to  pay 
prior,  in  point  of  time,  dalmants,  because 
those  ahead  would  have  to  shore  with  those 
behind  the  mortgage.  It  would  compel  those 
who  had  performed  tiielr  labor  or  famished 
materials  upon  the  strength  of  an  unincum- 
bered title  to  submit  n  a  powlUe  postpcme- 


ment  of  th^  dalms  to  an  incumbrance  In 
no  manner  connected  with  the  Improre- 
moits,  and  brought  into  existence  dorlnc,  or 
perhaps  subsequent  to,  the  fulfillment  of 
their  contracts.  It  would  place  it  in  tbe 
power  the  owner  of  the  real  estate  to 
mortgage  it  so  as  to  substantially  affect 
rights  already  assured  and  relied  on,  and 
virtually  to  deatrt^  the  statotory  security. 
Significant  tUustrations  of  this  kind  might  be 
multlpUed,  but  are  anneceseaiy.  To  permit 
assured  rights  to  be  thus  disjAaced,  really 
at  the  6ptlon  of  the  owner,  Is  opposed  to  tiw  | 
spirit  and  Intoit  of  the  law.  It  is  also  di- 
rectly against  a  plain  provision  found  In 
section  8,  whldk  gives  to  mechanics  and  mar 
terlal  men  the  right  to  perfect  a  Uen,  wbich 
shaU  attach  and  take  ^ect  as  of  tbe  day  on 
which  the  one  commences  his  work,  or  tbe 
other  begins  to  supply  the  materials.  We 
cannot  adhere  to  what  may  be  styled  the 
"Einlayson  Doctrine"  without  completely 
ignoring  this  provision,  and,  for  the  acAe  pur- 
pose oC  complying  with  that  part  of  section 
10  which  provides  that  the  Uen  dalmants 
shaU  share  the  proceeds  <rf  the  sale  without 
prtorit7  among  themselves,  dlnegardlng  onf 
e^lteit  dhrectlon  in  the  statute  to  observe 
another,  and  to  do  a  tank  injntloe,  when  It 
is  possible  that  both  providms  may  stand. 

It  is  TogeA  that  the  doctrine  found  In  tb» 
Ohio  and  OaUf omla  cases  before  dted  might 
weU  be  adopted,  but  Qie  ddef  obstacle  hi  i 
tbe  way  of  the  appllcaUtm  of  tiiat  doctrine 
lies  in  the  fact  that.  irtiUe  regard  would  ' 
be  paid  to  tb»  provision  In  sediaa  8,  the 
troublesome  danse  In  seetlim      as  to  priori 
lty>  would.  In  part,  be  Ignored.  If  the  Uen  | 
claimants  are  to  share  ratably,  wlthoat  pricw^  , 
Ity  among  tfaemselvM,  as  inrovided  la  section  : 
10,  full  payment  of  the  claims  of  tbxm  ahead 
ot  the  mortgage,  and  payment  of  a  pweent- 
age,  or  posdbly  nothing  at  all,  to  tihoae  be-  , 
hind,  would  be  a  mere  pretense  at  com- 
pliance with  the  law.  There  Is  no  provlsim 
In  the  statute  on  which  a  dlvidon  of  the  Iln- 
ors  into  two  at  more  daaaea  con  be  Justified.  I 

Having  said  probably  much  more  tiian  was 
essential  In  regard  to  conatmlng  the  statute  | 
in  sivport  of  the  Flnlayson  doctrine,  or  In 
support  vt  the  views  of  the  courts  in  OUo  I 
and  Oallfomla,  we  vriU  briefly  state  why  a  I 
majority  of  thto  court  have  readied  a  oondu* 
sion  that,  i^ton  the  main  question,  Uie  Judg- 
ment appealed  from  must  be  affirmed.  There  ' 
Is  notl:dng  novel  or  unjust  in  a  law  which 
gives  priority  to  the  Uens  of  medianlos  snd 
material  men  over  those  of  otli«  paiHesi 
originating  subsequent  to  the  commencement 
of  the  Improvements  on  the  land.  In  at  least 
SO  stetes  sndt  laws  have  been  enacted,  and  I 
again  and  again  have  tliey  been  sustained  ! 
the  courts.  These  stetes  are  named,  and  a  syn- 
opsis of  their  Uen  statutes  given,  in  Jones  on 
Uens,  (secttons  U87  and  1468.)  WhUe  the 
law  of  1889  is  not  so  podtlve  In  Its  vaiinm 
provisions  as  It  should  have  been,  two  prom- 
Ine&t  features  must  be  kept  in  mind,  as  weU 
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u  the  general  icope  and  purpose  of  the 
whole  act  These  features  are:  First  That 
the  lienor's  rt^ts  are  fixed  Ythea  he  b^taia 
hlfl  worlE,  or  commences  to  fonklah  his  mate- 
rials, and,  if  we  are  to  pay  ni^  attention  to 
the  spirit  of  the  law,  irawt  not  constnic- 
tl<m  be  made  to  hang  upon  something  to  oc?ur 
afterwords,  over  wM:-h  he  has  no  contnd. 
The  lien  claimant  whose  ri^ts  are  fixed 
prior  to  the  making  of  a  mortgage  must  not 
be  displaced  by  It,  aid  snch  would  be  the 
practical  result  If  the  n»r^agee*B  claim  is 
allowed  to  Interrene,  and  the  proceeds  of  a 
•ale  are  to  be  dlstxlbuted  In  proportion  to 
the  amount  due  to  eadd  lien  claimant  Sec- 
ond. Tlie  statute  explldtly  directs  this 
method  of  dlstributloa,  and  that  the  lienors 
must  share  "without  priori^  among  them- 
selves.** To  comply  with  this  clause  in  all 
cases,— and  there  are  no  exceptlona^—w^ 
must  tither  advance  the  lien  of  the  mort- 
gage, so  that  under  some  circumstances  it 
will  practically  have  precedence  over  lien 
claims,  or  pos^ne  It  to  all  of  the  dalms. 
There  Is  no  middle  ground  to  stand  on,  and 
we  ithould  be  on  snch  ground  If  we  adopted 
the  tiews  of  the  two  courts  l>efore  men- 
tioned, and  subordinated  the  <^ms  of  a  part 
of  the  lienors  to  ^  debt  secured  a  mort- 
gage. The  InevltnUe  logic  of  what  we  have 
said  Is  that,  whenever  a  mortgage  or  oth^ 
IncumlH-ance  or  diatinct  lien  originates  sub- 
sequently to  the  comm^cement  of  the  work 
on  the  ground,  or  the  ftumlatilng  of  materials 
at  the  same  place,  so  that  the  world  may 
bare  notice  of  tin  pre  posed  Improvement, 
it  must  yield  to  the  dalma  of  all  who  have 
contributed  to  the  completion  of  the  struc- 
ture with  their  work  or  materials.  A  mort- 
gage placed  upon  real  property  subsequent 
to  Hie  commencement  of  a  buUdhig,  after 
lien  Tl^to  have  attatdied,  must  be  suboi^ 
dinated  to  the  llou  provided  An*  fn  Chapter 
20a  Tbe  rights  of  the  person  ^rtio  first  la- 
bors, or  those  of  the  material  man  who  first 
fdmlshes  material.  In  reqiect  to  the  time 
ttiey  attach,  are  fixed  by  statute;  and  it  was 
tbe  plain  and  immlstakable  Intention  of  the 
lei^slntnre  to  date  all  lien  rii^ts  from  ttils 
time,  and  to  place  all  who  may  be  engaged 
In  a  common  enterprise— the  erection  and 
constructicni  ef  a  building— npui  the  same 
fbotii^.  Nor  can  ttie  rights  of  one  daimant 
be  affected  by  his  r^lationsUp  to  another, 
or  by  the  Mlure  of  me  or  mrae  to  proseoute 
a  ll«i  claim.  By  way  of  caution,  we  add 
that  in  the  case  befbre  us  the  erection  of 
each  building  was  a  contlnnons  undertojdng. 
and  prosecuted  from  beginning  to  end  with- 
out an  interval  to  suggest  Oiat  tb»  work  had 
been  abandoned. 

This  brings  us  to  a  consideration  of  somo 
other  questions  covered  by  the  aarignments 
of  error.  Reflecting  the  contention  of  coun- 
sel for  appeilantB  that  the  materials  fur- 
nisbed  by  reftpondent  Gardner  were  not  so 
fumfshed  pnmiaut  to  the  terms  of  one  gen- 
eral contract,  we  are  of  the  opinion  that  they 


were,  and  that  but  one  Men  statei£*cnt  was 
essentiaL  l-«ck  called  upon  Gardner,  inforjui- 
ing  him  that  he  taitended  to  build  two  bouses, 
and  that  he  wished  to  buy  the  needed  hard- 
ware. Gardner  consented  to  sell,  and.  under 
tbla  arrangement,  furnished  his  goods  from 
time  to  time  as  called  for,  keeping  one  geo' 
eral  account  of  the  same.  Surely  It  was  not 
Incumbent  up<m  the  mendiant  to  follow  eatib. 
article  to  the  ground  for  tbe  purpose  of  as- 
uertaining  In  which  of  the  two  houses  It 
was  used,  both  being  on  the  same  lot  Re- 
spondent King  provided  artlflclal  st<me  and 
tiling  and  put  It  in  place  In  and  about  the 
buildings.— the  horse  block  and  part  of  the 
walk,  in  August,  ISSS;  and  the  walk  between 
the  houses,  the  steps,  and  the  tUlng.  In  April, 
ISUO.  He  filed  bnt  one  Uen  claim.  His  work 
was  all  done  upon  one  lot  for  prices  agreed 
upon  befwe  any  of  it  was  performed.  The 
work  was  treated  as  one  transaction,  and  tbe 
property  was  treated  and  considered  as  bat 
one  lot  Leek  could  not  make  two  distinct 
parcels  of  ground  by  erecting  two  buildings, 
nor  did  the  action  of  the  court  when  s^arat- 
ing  the  premises  for  sale  purposes,  to  pro- 
mote the  interests  of  all  parties,  affect  the 
hen  claims.  One  Uen  statement  was  enough. 
Knauft  V.  Miller.  46  Mtuk  61.  47  N.  W.  Bep. 
^03,  is  not  In  pc^t 

We  see  no  error  In  the  allowance  of  the 
Hoglund  daim  to  the  amount  set  f6rth  In  the 
h&L  affidavit  "Be  was  to  do  Uie  stone  woA 
for  90,075  Is  oash.  and  three  lots,  sidijeet  to 
a  mortsaso  for  ^,600:  If  he  needed  an  ad- 
ditional 1000  wtth  irtilch  to  pay  Ulls,  he  was 
to  have  that  amount  in  cash,  the  incum- 
brance ap<ra  the  lots  to  be  increased  to 
93.00a  The  lots  subject  to  the  92,500  mort- 
gage were  conveyed  to  Hoi^und  by  Ledc. 
and,  on  settlement,  the  latter  demanded  that 
a  second  mortgage  be  placed  thereon  bj  the 
fttrmer,  running  to  a  third  party,  Cor  9B00. 
Such  a  mortgage  was  executed  and  delivered 
by  Hofl^nnd  to  Led:,  so  that  Hoglund  really 
to6k  the  lots  subjeot  to  a  mwtgage  of  98,000. 
There  was  no  proof  that  he  needed  an  addi- 
tional 9000  to  pay  UUs,  but  he  received  no 
more  than  the  sum  vC  92^1  In  cash  on  any 
ocoonnt  held  against  Leek.  As  between  Lsdc 
and  Hoglund,  we  are  warranted  In  "^^^wlng 
that  the  money  was  needed  for  the  payment 
of  UUs.  and  tiiat  it  waa  furnished  In  accord- 
ance with  the  terms  of  the  contract  If,  as 
between  the  latter  and  other  parties  Interest- 
ed fn  the  premises,  the  transaction  whereby 
I.ieCk  received  9&00.  by  means  of  the  aeeoDd 
mortgage,  must  be  considered  as  a  loan  from 
Hc^und,  the  amount  of  swdi  loan  ahoold  be 
deducted  from  Leek's  cash  payments.  These 
paymmts  were  not  applied  to  any  particular 
debt  by  the  parties.  Where  a  debtor  mokes 
a  general  iMyment,  his  indebtedness  b^ivln 
part  secured  and  in  part  unsecured,  the  law, 
la  the  absence  of  qpedfie  appropriation 
Uie  parties,  wUI  apply  the  paym^t  first  to 
tbe  liquidation  of  the  unwHmred  ludebtPd- 
nesi.  lash  t.  Bdgerton,  18  Minn.  210,  (OU. 
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197.)  If  dealing  e*  tbl«  nutter  wts  • 
loan  of  9500  to  LeA,  tt  «a>  OMecorad,  whOe 
the  balance  ot  bis  iiuMrtedBeai  to  HogluMl 
stood  aecared  by  tbe  strntntory  right  of  Uen. 
AcoerdiDg  to  their  Uen  statement,  CHon^ 
Bros.  eMDmeneed  to  fumteh  material  Decem- 
ber 188B,  tbe  total  value  thereof  being 
correctly  set  forth.  In  their  answer  It  was 
alleged  that  the  first  mateitels  were  fur- 
nished on  October  Idth.  Against  plalntUCs' 
objection,  these  parties  were  permitted  to 
proTe  the  delivery  of  material  as  averred  In 
th^  answer,  and,  by  Its  finding  of  fact,  Oielr 
claim  for  a  lien  was  sustained  by  the  trial 
court  as  to  all  material  fomlalied  prior,  as 
well  as  sabsequent,  to  the  date  given  in  the 
Ilea  statement,  tbam  was  no  error  tn  ttils. 
Miller  r.  Condlt.  53  N.  W.  B^.  47,  (this 
term.) 

Rei^Kindent  Plant  was  an  architect,  and 
the  effect  of  the  finding  relative  to  his  claim 
Is  that  he  advised  Leek,  his  employes  and 
contractors  oigaged  In  the  erection  of  the 
building  on  the  rear  oi  the  lot,  In  reference 
to  the  work  and  material  used  by  them, 
and  did  furnish  to  him  and  them  full  plana 
therefor.  This  finding  would  bring  tlie  claim 
within  the  terms  of  the  old  law,  as  construed 
in  Knight  V.  Norrls,  IS  Minn.  473,  (60.  438.) 
But  section  1  of  the  new  provides  that 
"whoever  performs  labor  or  fumlcdies  skill, 
material,  or  Duuditneiy"  ahall  be  entitled  to 
a  Uen.  This  language  la  broader  than  that 
fotmd  In  the  old  law,  and  dearly  IncludeB  an 
architect  whose  labor  and  skill  have  been 
required  and  rendered  In  preparing  plana  for, 
and  advising  the  owner  and  otben  engaged 
tai,  the  construction  of  a  building. 

We  decline  to  pass  uiHm  the  last  asrign* 
ment  of  error,  addressed  to  the  ruling  wha«- 
by  statutory  costs  were  allowed  in  tbe  court 
below  to  each  of  four  reqwndents.  We 
are  informed  by  appellants'  brief  that  the 
proceedings  in  the  taxation  of  costs  before 
the  cleriE,  and  on  appeal  to  the  district 
court,  may  be  found  In  detail  tn  the  return 
on  file  with  the  clerk  of  this  court  Rule 
9  (26  N.  W.  Rev-  liL)  of  this  court  requires 
that  so  much  of  the  return  as  will  clearly 
and  fully  present  the  question  arising  on  re- 
view must  be  printed  In  the  paper  book. 
There  was  no  attempt  made  In  this  case  to 
comply  with  that  rule.  It  was  wholly  dis- 
regarded, and  the  alleged  error  is,  as  a  con- 
sequence, not  properly  before  us  for  review. 
Of  course  this  rule  may  be  modified  upon 
application,  and  In  proper  cases,  so  as  to 
render  tlie  printing  of  portions  of  the  re- 
turn unnecessary,  but  no  modification  was 
asked  for  In  this  Instance.  Other  assign- 
ments of  error  need  no  conatderatltm. 

Judgment  affirmed. 

aiLFILLAN,  a  J.  I  dissent  both  as  to 
the  result  and  the  reasoning  by  which  It  la 
reached.  It  must,  of  course,  be  assumed 
that  the  legislature  had  a  purpose  In  re- 
quiring by  section  8  that  the  Uen  statement 


which  mast  be  ffied  by  each  Uen  claJbuant 
shall  state  the  date  whm  the  first  Item  wqs 
fonUied,  and  In  providing  that  tbe  stats- 
ment  diatt  operate  to  ooattnoe  such  IkA 
from  tkit  date  at  snch  first  Iten  ntU  tbe  ex- 
plratkm  of  (me  year  from  the  date  of  the  last 
No  purpose  can  be  suggested  except  to  fix 
the  date  when  each  Uen  shall  be  deemed  to 
have  attached.  Under  all  the  mechanic's 
Uen  laws  of  this  state  prim  to  ISSB,  sJl  socb 
Uens  took  rank,  not  only  as  between  them- 
selves, but  in  respect  to  other  Interests  and 
Uens,  In  the  order  of  the  dates  of  the  first 
Items,  wUlkoat  regard  to  when  the  building 
ma  commenced;  and  audi  is  tbe  rule  under 
the  act  of  tiiat  year,  except  in  so  far  as 
the  express  provisions  of  section  8  may  be 
modified  by  other  provlsionB  of  the  »et  The 
ophdon  of  the  majortty  of  the  court  Is,  In 
substance,  that.  In  respect  to  other  accruliig 
Interests  and  Uens,  all  mechanics*  Uens  at- 
tadi,  not  from  the  dates  of  the  first  Items, 
as  prescribed  In  section  8,  but  firom  tbe  date 
ot  beginning  the  work  on  the  building;  so 
that  If  a  mortgage  or  Judgment  lien  attadus 
after  any  work,  however  Uttle,  has  been 
done,  and  thoo^  that  work  was  paid  for 
when  done,  so  tliat  there  Is  no  Uen  tor  It, 
such  mortgage  or  judgmrat  iiea  Is  poetptmed 
to  all  mechanics'  Uens  attaching  subsequent- 
ly according  to  section  S.  The  reasoning  by 
which  that  end  is  reaclied  Is  based  on  the 
clause  in  section  10  providing  that.  In  dis- 
tributing the  proceeds  of  the  sale  to  satisfy 
the  mechanics'  liens,  It  shall  be  done  "with- 
out priority  among  thema^ves."  That  pro- 
vidon  places  such  Uens  on  an  equal  footing, 
without  regard  to  the  dates  when  they  at- 
tadied,  and,  as  "among  thMuselves."  makes 
those  dates  unimportant;  but  how  an  Intent 
to  place  these  Uens  on  an  equal  footing 
among  themsdves  manifests  an  Int^t  to 
place  them  on  a  footing  superior  to  that  trf 
other  Interests  or  Uens,  or  an  Intrat  to  make 
them,  in  respect  to  such  other  Interests  or 
Uens,  attadi  at  any  other  times  than  those 
expressly  prescribed  In  section  8,  I  am  un- 
able to  see.  It  Is  contrary  to  wdl-known 
rules  of  construction  to  hold  that  the  express 
provisions  of  section  8  are  modified  by  sec- 
tion 10,  except  so  far  as  is  necessary  to  give 
effect  to  the  provisions  of  the  latter  section; 
and  I  cannot  see  why  those  provisions  may 
not  have  fuU  operatton  without  affecting  sec- 
tiw  8,  so  far  as  It  prescribes  when  mechan- 
ics' U^is  shall  attach  as  to  any  Interests  ex- 
cept as  among  themsdves.  That,  by  the  stat- 
utes of  some  of  the  states,  mechanics'  liens 
attach  from  beginning  the  work  on  the 
building,  may  be  a  sufficient  reason  for  our 
legislature  to  adopt  the  same  rule,  but  Is 
no  reason  for  us  to  say  it  has  adopted  It 
Some  states  have  adopted  It;  more  states 
have  not.  Our  legislature  has  followed  the 
latter.  Had  It  Int^ded  to  adopt  the  rule 
in  the  former  stetes,  the  terms  In  which  it 
might  have  done  so  are  so  obviously  simple 
and  direct,  requiring  a  dmnge  la  but  a  single 
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Bne  of  wetlin  9»  thM  MabaOag  to  tt  Mh 
fnteot  vvoK  tho  pmrkloio  of  IMS  act  almaat 
■meonti  to  a  Aufe  of  fma  bMDisiteCflBer 
or  BotfUffUMSg  IB  tto  idMim  cC  tema  to  M- 
IWMB  Its  InteDdOL 

Of  tho  mtgmOm  tn  tho  mUoiltr  oplnioii 
tliat  npoB  uv  ottMff  nlo  tban  Adopted 
lt»  tB  flie  ouo  off  a  inort»ttt  or  jndgnMtt 
Usn  tnterrenbig  botwcen  tba  prior  and  nb- 
aeqnant  wtii'n"*Tf'  ttens,  lajuatiod  win  tn 
aomo  way  bo  doao  to  tba  hoMara  of  tho 
pikw  of  aocb  Iteiia,  It  la  onoogh  to  aay  that 
•acfa  boMon  haro  no  lisfat  to  any  Hen  ex- 
cept aocb  aa  the  statute  gtrea,  be  It  mora  or 
kaa  benetcUl  to  thorn;  and  If  their  bena,  aa 
gtnn,  an  radored  low  valuable  because 
they  an  nqabod  to  Aan  wUb  flw  bolden 
of  HoH  wfaldb  the  owners  ads  and  def&alts 
auffer  to  aceme,  Ouy  cannot  complain  be- 
caose  they  take  ttxeftr  Bona  aabjoct  to  soch 
otuttaflonclfla. 

DICKINSON.  J.  I  alao  dlaaent  and  for  Oie 
reoaona  exprMaed  tai  tba  foregolbg  opinion 
of  the  eblaf  Jaatloew 


HEWSOK-HBIUSOO  StTPFLT  00.  T. 
OOOKotaL 

(Suiveme  Court  of  Minueaota.  March  28, 1898.) 

llCOHAXIC'S  liIEN— PniOUlTT  OVKK  MOUTGAOE. 

1.  StU,  HBoa  tba  facte  In  tide  case,  tliat  ap- 
peUant'a  iii«rt«aee  wu  not  prior  to  the  Hens 
of  the  Tflspondeats,  mechanles  end  material 
men. 

2.  The  mortgagee!  ezcented  hy  the  prorl- 
•lone  of  Gen.  Iaws  1888,  c^iOO.  I  fi^  mnet  not 
fHily  be  bona  fide,  but  their  mortgaKeB  muat  be 
[Mter  in  pmnt  of  time  to  be  paiamoanti  and 
enpeilor  to  the  liena  proTlded  tor  In  that 
<Aapter. 

(Sylhibiw  by  the  CJotutJ 

Appeal  from  dlatrict  court,  Hennepm  coun- 
ty; Lochren,  Jnd^. 

Action  the  Hewson-Herzog  Snpply  Com- 
pany against  Joseph  P.  Cook  and  others  and 
the  National  Building,  Loan  &  ProtectlTe 
Union  to  foredoee  a  lien  for  materials. 
There  waa  Judgment  holding  the  lien  claims 
superior  to  a  mortgage  of  the  loan  associa- 
tion, and  the  latter  appeals.  Affirmed. 

Qeo.  D.  Emery,  for  appellant.  Fletcher, 
Rockwood  &  Dawaim,  for  respondoit  Hew- 
■cm-Hmog  Snp^  Go.  Wadaworth  &  Wada- 
worth,  A.  F.  Fostor,  Ueland  ft  Holt,  A.  B. 
DareUna,  Albee  Smith,  and  Spooner  &  Tay- 
lor, for  other  reapondenta. 

COLLINS,  3.  This  mm  an  action  to  fore- 
ctoae  a  Uen  dalmed  by  material  men  nndep 
iba  law  of  188ft,  The  facta,  aa  found 
the  oonrt,  hi  bo  far  as  they  need  be  stated 
at  tbia  time,  are  ibat  on  Atiguat  1.  1890,  de- 
fendant Coc^  waa  the  owner  of  two  oontlg- 
tiona  lota  in  Ibe  dty  of  Minneapolis.  On  or 
about  that  day  be  made  application  to  de- 
fendant loan  company  for  a  loan  of  ¥6,000 
on  the  lota,  and  then  and  there  executed  and 


ddlvmd  hia  i^mlMiirj  note  ft>r  that  aom, 
piombia  to  Am  oompany.  To  aaam  Iho 
wtaob,  bo  alio  exeeated  and  deltTMad  a  mwt- 
SKgo  npon  flio  lota.  Theae  taatramulB  bon 
date  Angnat  1,  UBO,  and  flie  mortgafa  w 
that  day  plaoed  ngfon.  record.  Latto  the 
company  refoaed  to  accept  this  appUoatton. 
or  to  make  the  loan  upon  It,  and  on  8ep- 
t«nber  Sd  Oook  made  aaotbar  awbcatlrai 
for  a  loan  of  th»  same  amoont,  whl<di  was 
In  writing  and  waa  doly  accepted.  In  ttak 
appUeatkm  tt  waa  stated  that  oertain  bolld- 
tngs  were  In  prooess  of  oonatraoOoa  upon 
these  lots,  which  waa  the  fact,  and  that  the 
money  appUad  tor  waa  to  be  need  In  tbe 
erection  of  these  buildings.  Just  when  tbe 
mooaA  a]wlloatloa  was  aee^ted  by  dofMidr 
ant  loan  oompeny  was  not  fomd,  but  no 
money  waa  paid  out  until  October  1st  All 
was  Iboreafter  paid  out;  bnt  at  dlfleroit 
ttmea;  tbe  last  on  Jamiaiy  IS,  1891.  It  waa 
also  fonnd  that  a  bond  was  taken  by  dctfend- 
ant  company  from  Oook,  with  two  sureties. 
In  tba  aom  of  9^000.  ^rhenta  It  waa  recited 
that  he  was  negotlattng  wltii  tbe  obligee 
oompany  for  a  loan  to  be  aeenred  a  mort- 
gage ivoa  said  Iota;  that,  aa  an  tadncanent 
to  make  the  loan,  he  had  promised  to  ooo- 
atfuot  and  complete  oertain  buildings  there- 
on fbrtbwltb;  and  that  tbe  Koperty  ml^t 
become  liable  to  the  liens  of  mechanlos  and 
material  moo.  TUa  bond  was  ooadltloned 
for  the  completion  of  these  buildings  in  tour 
months  from  date,  and  for  the  payment  of 
all  fdatana  for  work  or  materials  which  were 
or  might  become  bens  npon  the  mortgaged 
property.  Tbe  ;^alatiff  owpotatlaB  far* 
Dished  Its  first  Item  of  material  October  Sd, 
while  other  lien  claimants,  made  def aidants 
under  the  statute,  commenced  their  labor, 
or  began  to  fnmUb  materials,  oo  dUfarant 
days  between  August  16tb  and  Norember 
4tb,  except  one  oorporaUon,  and  that  fur- 
nlsbed  all  of  Its  materlala  In  the  montb  of 
March,  1891.  The  Hen  of  the  mortgagee 
was  postponed  to  those  of  the  totIous  claim- 
ants, and,  unless  be  iras  a  bona  flde  prior 
mortgagee,  thus  coming  within  the  excep- 
tion found  In  tbe  Vea  law,  (section  S,)  tbia 
ruling  waa  oorrect  Gardner  t.  Leek,  64 
N.  W.  Bep.  746,  (this  term.)  AppeUant's 
conns^  relies  upon  Hill  t!  AUMch,  48  Aflnn. 
78.  SO  N.  W.  Bep.  1020;  bat  trom  the  tox»- 
going  statement  at  the  facts  tt  is  apparent 
that  there  is  a  marked  difterenoe.  At  best, 
the  note  and  mortgage  had  no  effect  aa  to 
the  lien  claimants  until  the  second  appUosr 
Hon  waa  foTorably  acted  upon  by  tbe  loan 
company.  Tbe  prmrf  waa  ample  to  sup- 
port the  finding  that  the  first,  made  before 
or  at  the  time  the  note  and  mortgage  of 
date  August  1st  were  furnished,  was  reject- 
ed; BO  that,  although  the  mortgage  bad 
been  recorded,  the  loan  oompany  had  no  ok- 
forceable  claim  upon  the  land;  nor  did  It 
have  until  the  second  application  was  ac- 
cepted,—some  time  after  September  8d. 
whoi  dated,  and  before  October  1st,  when 
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Uie  first  money  was  paid.  Meantlcne,  on 
Angust  lOtli,  one  of  the  lien  cla<uianta  com 
meneed  to  work  ui»on  the  building,  and  from 
this  time  the  lienors'  rights  as  against  an 
intervening  mortgage  must  date.  The  loan 
^ras  not  made  upon  the  application  which 
either  preceded  or  accompanied  the  mort- 
gage, but  upon  that  bearing  date  September 
3d.  The  old  note  and  mortgage  were  for 
some  ivaaon  allowed  to  stand;  but  ob  they 
bad  no  vitality  when  the  rights  of  the  lien 
claimants  attached,  under  the  statute  of 
1889,  the  mortgage  cannot  displace  these 
assured  rights.  Although  the  mortgage  ap- 
pears to  be  prior  In  point  of  time.  It  was  not 
In  fact,  and  the  fact  was  susceptible  of 
proof.  The  various  exhibits  Introduced  in 
evidence,  and  the  oral  testimony  produced 
by  plaintiff,  all  tended  to  establlEdi  the  real 
condition  of  affaln,  and  were  admissible 
for  this  purpose.  The  recitals  In  the  appli- 
cation of  September  3d,  and  In  the  bond, 
the  conditicms  of  the  latter,  and  the  testi- 
mony as  to  what  disposition  was  made  of 
the  first  application,  established,  beyond 
doubt,  that  the  buildings  had  been  com- 
menced before  appellant  loaned  its  money. 
In  the  Hill-Aldrich  Case  there  was  no  con- 
troversy over  the  claim  that  Huntington 
loaned  his  mon^  In  good  faith,  and  re- 
ceived his  mortgage  prior  to  the  beginning 
of  the  work  or  the  furnishing  of  materials. 
He  was  a  bona  fide  prior  mortgagee,  pro- 
tected under  the  provisions  of  section  S.  Ad- 
mitting that  the  good  faith  of  this  appellant 
was  beyond  question,  It  must  be  obvious 
that  it  was  not  a  prior  mortgagee.  The 
mortgage  must  not  only  be  bona  fide,  but 
prior  In  point  of  time,  to  be  paramount, 
and  supeiior  to  the  liens  of  mechanics  and 
material  men.   Order  affirmed. 


BRIDGMAN  v.  HALI3ERO. 
(Supreme  Court  of  Minneaota.  Jan.  25,  1893.) 

atXa  or  Goons— EVIDBKOB—COHFBTBIICT— 
WbIOBT  ^SD  SOTFICIENCT. 

1.  AssipnmentB  of  error  relating  to  mllngs 
of  tiie  trial  court  when  receiving  the  testimony, 
of  no  particular  importance,  considered  and  dis- 

'*''*2.^Tie  evidence  JleW  sufficient  to  support 
the   finding  of  the   court   on   the  prlnopal 
question  of  fact. 
tSyUabus  bgr  the  OaurtO 

App(>al  from  district  coort,  Steams  comity; 
Searle,  Judge. 

Action  by  Coleman  Srldgman  agfUnst  A. 
Hnllbers  to  recover  for  goods  sold.  Defend- 
ant claimed  a  sale  to  one  Larson.  Judgment 
for  defendant    Plaintiff  appeals.  Affirmed. 

6.  W.  Stewart,  for  appellant.  D.  W. 
Brudtart,  for  respondent. 

COLLINS,  J.  The  first  and  second  assign- 
ment»  of  error  hendn  have  reference  to  rul- 
ings of  the  trial  court  when  recelTlng  the  tes- 


timony. The  remainder  may  be  considered 
us  one,  and  rebiting  to  idalntiff's  dalm  that 
the  vital  finding  <]t  fact  was  contrary  to  tbe 
evldencew   Neither  reqalze  extendod  dlaec'S- 

slon. 

1.  Tlie  question  put  to  tbe  plaintiff  ju 
cross-examtoation,  and  to  which  the  first  as- 
stgnment  Is  addressed,  was  not  objected  to 
upon  the  ground  that  a  part  of  It  called  for  a 
ooncloslon  of  law.  But,  had  this  been  tbe 
form  of  the  objection,  and  had  it  been 
founded.  It  Is  evjklent  that  no  barm  would 
have  resulted  from  the  ruling,  for  the  witness 
made  no  attempt  to  answer  that  portion  of 
the  qu'estion.  He  stated  nothing  but  the 
facts,  as  he  understood  them,  when  answer- 
ing the  question,  and  made  no  oCort  to  ex- 
press an  opinion  as  to  the  Import  or  legal  ef- 
fect of  the  writing  which  defoidant  Inslsa 
was  Larson's  order  for  lumber. 

2.  To  show  that  the  sale  was  on  Larson's 
account,  to  him,  and  not  to  defendant,  the 
latter  introduced  the  so-called  "order"  In 
evidence,  tmd  was  tiien  allowed  to  prove  that 
he  had  an  arrangement  with  Larson,  whereby 
he  was  to  obtain  the  bill  of  lumber  therein 
mentioned  from  the  plaintiff,  and  on  Larson's 
account.  There  was  no  error  in  this.  If 
there  was  evldenoe  tending  to  show  that  lum- 
ber actually  delivered  to  defendant  was  ob- 
tained on  Lai-son's  order  and  on  his  aocount. 
It  was  certainly  competent  for  defendant  to 
show  what  arrangement  he  had  with  Larson 
to  so  obtain  the  lumber.  Nothing  more  aeed 
be  said  as  to  the  second  assignment 

8.  Naturally  there  was  some  conflict  of  tes- 
timony as  to  whom  the  lumber  was  sold, 
whether  to  defendant,  as  plaintiff  claimed,  or 
to  I.Arson,  as  was  Insisted  by  defendant  On 
tbls  principal  Issue  of  fact  the  court  found 
with  the  latter  party,  and  there  was  evidence 
sufficient  to  support  tiie  finding.  This  dis- 
poses of  the  remaining  assignments  ot  enor. 

Order  affirmed. 


ELLIS  V.  WBITBHBAD. 
(Supreme  Court  of  Michigan.  March  10,' 1893.) 

LtBBL  AND  BlaSDER— EVIDESCB  — IX8TKUCTIOS9~ 

Mba:«ino  of  Wobds— Undbkbtandimo  of  Hbab- 

BR8— RePBTITIOX  op  SlaNDSS  —  CBABACtBB  Ot 

DspSNnANT— Hahmles!!  Ekkor. 

1.  Where  sn  aasww  by  a  witness  to  a 
question  in  e.Tcladed,  and  It  la  afterwards  elte- 
Ited  by  farther  interrogatorlea,  the  error.  If  any, 

in  exclndhig  such  answer  Is  cured. 

2.  Where,  after  an  answer  to  a  question, 
intended  to  refresh  the  witness*  recollectioc, 
has  been  excluded,  such  witness  states  unequiv- 
ocally  that  he  has  told  all  he  knows  about  the 
matter,  there  Is  no  error  In  excluding  such  an- 
swer. 

3.  Where,  hi  an  action  of  ^nder,  evidence 
offered  in  mltUation  Is  excluded,  and  the  tttel 

court  is  not  informed  of  the  purpose  of  the  evi- 
dence, its  admissibility  tor  suca  purpose  can- 
not be  urged  on  appeal. 

4.  In  an  action  of  slands  It  wrb  charged 
that  defendant  said  of  plaintiff  that  be  "is  s 
damned.  low-lived,  thieving  son  of  a  bitch,  and 
I  have  had  a  man  watching  him,  and  seen  him 
steal:  and  1  believe  yoa  know  he  is  a  thief.' 
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HM,  thttt  wb«e  &  witnetM,  yrha  was  one  of  the 

persons  to  whom  the  words  were  spoken,  testi- 
fied that  defendant  did  not  state  in  the  cod- 
vpraation  wliat  he  had  idaintiff  watched  for,  It 
was  proper  not  to  permit  snch  witness  to  atate 
tkat  he  bad  aince  learned  why  he  had  him 
watched,  since  such  evidence  wonld  be  hearsar. 

5.  In  aoch  case  It  was  proper  to  permit  a 
sritoese  who  heard  the  latter  part  of  aneh  con- 
TersatioD  to  state  that  defendant  said  plaiatift 
**i8  a  thief,  and  I  can  prove  it,"  as  the  eridenee 
was  proper  to  ahow  malice,  though  not  admla- 
aible  to  {»DTe  the  words  charged. 

6L  In  aueb  actkn  It  appeared  that  snch 
conT«rsation  occurred  is  the  presence  of  sev- 
eral persons,  all  bat  one  of  whom  were  part- 
ntrs  with  plaintiff  and  defendant  in  the  L.  Ice 
Co..  and  that  d^endant's  accusation  grew  out 
of  the  fact  that  platatifE  bad  taken  and  ap- 

filied  to  his  own  use  some  ice  stored  at  certun 
akes,  which  defendant  claimed  such  ice  com- 
pany waa  nnder  contract  oblieatiiHia  to  deliver 
to  another  ice  oompaar-  Held,  that  wberc  de- 
fendant. b7  croaB-ezamination  of  one  of  the 
partners  as  a  witneas,  sought  to  show  that 
plaintiff  had  fntudnlentlr  converted  ice  belong- 
ing to  his  partners,  it  was  proper,  on  re-eaam- 
ination,  for  such  witness  to  state  that  all  the 
partners  except  d^endant  consented  to  plain- 
tl^s  talriog  the  ice. 

7-  The  court  propertr  excluded  evidence  on 
crosa-examination  of  such  witness  tbat  he  had 
conceded,  as  a  member  of  the  company,  the  ex- 
istence of  a  c^tain  contract  with  such  other 
Ice  company,  in  an  action  by  defendant  asainst 
au«h  eompany;  eBpedallf  slnea  tt  appeared  that 
the  contract  was  la  writing,  and  its  provisions 
were  practically  conceded. 

8.  In  such  case,  evidence  offered  by  plain- 
tiff was  properly  admitted  showing  that  defend- 
ant was  a  director  of  a  national  bank. 

9.  Evidence  that  at  anoUier  time  and  place 
than  those  stated  In  the  complftint  defendant 
said  that  '^e  had  called"  plaintiff  "a  thief  to 
his  face,  and  that  he  could  prove  it,"  was  ad- 
missible. 

10.  In  such  action  a  witness  for  plaintiff 
was  property  permitted  to  taatlfif  that  In  a  con- 
versation between  the  members  of  the  h.  Ice 

Co.,  when  both  plaintiff  and  defendant  were 
present.  It  was  agreed  that  they  should  go 
north  Mi4  pot  np  ice;  that  plaintiff  stated  his 
intention  to  init  np  ice  there  for  himself;  that 
a  ahed  waa  erected  next  to  Ice  bouse  No.  2; 
that  some  ice  was  taken  from  a  lake  that  had 
loffs  In  It,  and  some  was  injured  by  snow; 
that  plaintiff  got  his  ice  from  the  shed,  wblt^ 
ica  was  never  sold  to  the  company  with  which 
the  L.  Ice  Co.  had  the  contract;  and  that  it 
waa  taken  with  the  knowledge  and  consent  of 
matii  other  eompnny,  a  memDer  thereof  b^ng 
premnt  at  the  tune. 

11.  Ah  answer  to  a  queathxi,  whtcb  calls 
for  a  rei)etition  of  testimony  of  the  same  wit* 
nesa,  isproperly  refused. 

12.  Tnough  the  execution  of  the  contract 
between  the  ice  companies  was  fully  oroved, 
and  it  was  admissible  on  the  queHtion  of  provo- 
cation. Its  exdnsion  was  not  harmful  to  de- 
fendant, staoe  it  appean  that  iu  proTisions 
were  f  iiUy  covCTed  by  the  admitted  facts. 

13.  M'bere,  In  SQch  case,  it  appears  that  the 
I  J.  Ice  Co.  was  composed  of  five  persons,  of 
whom  defendant  was  one,  there  is  no  Mwrln 
excluding  proof  that  defendant  owned  one 
third  interest  therein,  though  evidence  of  an 
Interest  in  such  company  Is  adminnible  on  the 
qaestioa  of  provocation,  since  the  difference  be- 
tween one  fifth  interest,  which  the  law  pre- 
stimes.  and  one  third  interest,  would  make  no 
flppTe<4abIe  difference  In  the  degree  of  Irrita- 
tion. 

14.  Whtre.  in  snch  cases.  It  appears  that  the 
negotiations  between  the  ice  comimoies  were 
merged  In  the  written  contract,  known  to  and 
understood  by  all,  the  substance  of  which  is  in 
erldence.  It  is  lmmat«ial  whether  the  terms 
tbwe<rf>  as  to  the  quantity  of  Ice  to  be  scdd, 
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were  settled  while  plaintiff  and  a  certain  other 
person  were  wesent. 

15.  In  Buch  ease  the  court  charged  that  if 
the  language  of  defendant,  under  the  drcum- 
Btances,  did  not  charge  plaintiff  with  larceny, 
and  if  none  of  the  hearers  tmderatood  it  as  char- 
nng  him  therewith,  defendant  is  not  guilty: 
that  the  word  "thief'  may  be  so  used,  qaalifled. 
or  explidned,  as  to  show  that  it  was  Intended  to 
have  a  different  and  unusual  meaning,  and  net 
to  mean  larceny  or  any  crime;  that  plaintiff 
did  not  commit  such  crime  in  taking  the  ice; 
and  that,  if  defendant's  language,  taken  as  a 
whole,  and  all  of  it  used  at  the  time,  did  not, 
according  to  Its  fair  meaning  under  the  clrcum- 

I  stances,  charge  plaintiff  witn  larceny>  or  If  the 
I  hearers  did  not  so  understand  It,  but  tbat  it 
simply  charged  him  with  doing  some  unfair 
I  or  dishonest  thing,  not  amountmg  to  larceny, 
:  as  the  hearers  understood  It,  defendant  is  not 
j  guilty.   Hdd,  that  such  Instructions  presented 
the  quesdoQ  fairly,  and  It  was  not  error  to  re- 
fuse certain  requests  the  gist  of  which  was 
that,  if  the  language  was  used  in  relation  to 
circumstances  which  could  not  or  did  not  con- 
stitute larceny,  and  was  so  understood  by  all 
the  hearers,  no  slander  was  proved. 

16.  Where  the  substance  of  requests  la 
given  in  the  court's  charge,  refusal  to  give  the 
requests  Is  not  error. 

17.  The  court  properly  refused  to  charge 
that,  if  there  was  a  misunderstanding  between 
plaintiff  and  defendant  regarding  the  shipment 
of  ice,  and  defendant  believed  that  such  ship- 
ment put  him  and  the  L.  lee  Co.  In  a  dishonor- 
able position  iu  relation  to  the  delivery  of  Ice 
to  purchasers,  and  woni»  subject  him  and  the 
company  to  a  lawsuit  and  damages,  and,  being 
angered  In  this  heUef,  he  uttered  the  words 
charged,  not  to  impota  a  crime,  but  tar  way  of 
indignatioQ  and  vitunmtlont  the  verwct  must 
be  for  defendant. 

18.  In  such  aetion  thnre  Is  nothing  callliw 
for  an  instmctkn  based  on  the  doctrine  of  priv- 
ilege. 

Error  to  drctilt  court,  Xngliam  county; 
RoUln  H.  Person,  Judxc-. 

Action  by  Thomas  Ellis  against  Alvin  H. 
Whitehead  to  recover  damages  for  Rlnnder. 
From  a  judgment  entered  on  tlie  verdict 
of  a  jury  In  favor  of  plaintiff,  dtfendant 
^peal&  Affirmed. 

E.  C.  Chapln  and  S.  U  Kllboum^  for  ap-  * 
pellont.  R.  A.  Montgomcr/  and  RnsBell  a 
Ostrouder,  for  appellee 

HOOKER,  C.  3.  PLilndff  nwoTcred  a 
Judgment  in  an  action  for  alander,  tmm 
which  defendant  appealed.  The  language, 
OS  counted  upon,  la  aa  foUavn,  Ti&:  'Tom 
I^lUs  iB  a  damned,  low^Urod,  ttaieTtn^  son 
of  a  bitch;  and  I  have  bod  a  man  watdi- 
ias  him,  and  seen  him  steal,  and  I  beUere 
you  know  he  la  a  ttdef."  The  mtdtopiitea 
testimony  ahows  that  the  conversation  oc- 
cnn-ed  In  the  pnamoe  of  aeTenil  gratle* 
men,  all  bnt  one  of  whom  were  partnera 
with  lAalntlff  and  defendant  in  the  Lanalng 
Ice  Company,  hereinafter  motioned.  Tin 
defendant's  accusation  appeare  to  hare 
grown  out  of  the  fact  that  plalntlC  had 
taken,  and  applied  to  hla  own  use,  eome 
ice  stored  at  Twin  lakes,  which  tlie  defend- 
ant dalnied  that  the  liOjaslng  Ice  Company 
was  under  contract  obUgati«is  to  dellrer  to 
the  Cleveland  Ice  Company. 

Phllo  Daniels,  the  partner  of  defendant 
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In  another  tee  company  doing  bosinefla  at 
Lansing,  was  called  as  a  witness  tor  tbe 
plaintiff,  and  testified  to  a  conversation  In- 
duding  some  of  the  words  complained  of. 
On  cross-examination  he  stated  that  he  did 
not  know  what  transaction  the  langoage 
referred  to.  The  following  colloquy  oc- 
curred: "Question.  Yon  say  on  heulng 
What  he  said  to.  Mr.  Barnes  you  did  form 
some  conduston  as  to  what  Whitehead's 
talk  referred  to,  did  you  not?  Answer.  No, 
rir;  I  don't  know  that  I  did.  Q.  Ton  bare 
since  learned  that  It  referred  to  some  dif- 
ficulty growing  out  of  the  Ice  business,  have 
you  not?*  (Objected  to  as  Immaterial;  what 
he  had  since  learned  about  IL  Objection 
sustained.  Exception  by  defendant)  Q. 
What  did  you  understand,  fcom  the  talk 
between  Mr.  Whitehead  and  Barnes,  was 
referred  to?  A.  I  understood  It  to  refer  to 
the  ice  bustnesK  Q.  And  to  what  about  this 
Ice  boslneas?  A.  That  I  cannot  tell  you." 
It  appears  that  while  the  objection  to  the 
first*  question  was  sustained,  subsequent 
questions  elldted  a  fall  answer.  Hence,  If 
the  ruling  was  erroneofas.  It  was  cored. 

The  second  assignment  error  cannot 
be  noticed,  as  the  record  falls  to  show  an 
exception.  The  witness  Daniels  was  cross- 
examined  at  length  In  regard  to  the  qoes- 
tlon  whetber  the  couTersatkm  was  con- 
nected with  or  grew  out  of  the  Ice  bn^ess. 
Sev&i  car  loads  of  the  Ice  had  been  shipped 
from  Clare  county  to  plaintiff  and  Daniels. 
The  examination  proceeded  as  follows: 
"(Question.  How  long  after  tiie  ahlpment  of 
the  loe  before  you  learned  tliat  what  Mr. 
Whitehead  said  abont  Mr.  Ellis  to  yon  grew 
out  of  the  lU  feeling  over  the  shipment  of  that 
Ice,  if  you  did  learn  it?  Answer.  Why,  I 
never  learned  that  the  feeling  grew  out  of 
that.  Q.  I  understood  you,  Mr.  Daniels, 
.  that  you  are  not  aware  of  the  fact  that 
what  Mr.  Whitehead  said  In  that  conversa- 
tion about  Mr.  Ellis  grew  out  of  a  dispute 
about  the  management  of  the  Ice  business? 
A.  I  never  knew  what  it  did  grow  out  of.  Q. 
Did  you  know  of  any  difficulty  between 
Mr.  Whitehead  and  the  members  of  that 
company,  growing  out  of  the  shipment  of 
ire  to  the  firm  of  Daniels  &  Ellis?  (Ob- 
jected to  as  immaterial  and  incon4)etent.) 
Mr.  Kllboume:  I  want  to  refresh  the  wit- 
ness' recollection.  (Objection  ~  sustained. 
Exception  by  Mr.  KUbonme.)  Q.  Have 
you  told  all  that  you  know  about  this  af- 
fair? A.  Yes,  dr."  If  the  question  objected 
to  were  necessary  to  refresh  the  recollec- 
tion of  the  witness,  its  object  was  fully 
accomplished  when  aitked.  'The  wltn^  un- 
equivocally stated  that  he  had  told  all  he 
knew  about  It,  and  we  think  that  no  error 
was  committed  In  exdnding  the  answer. 
On  cross-examination  witness  was  asked: 
"Q.  Did  he  (Whitehead)  tell  yon  what  he 
bad  him  watched  about?  A.  No.  Q.  IMd 
he  tell  you  that  he  had  had  the  cars  watch- 
ed, to  see  whether  some  of  that  Ice  camo 


down  here  that  should  not  come  here?  A 
No,  Or.  Q.  Have  you  learned  «bice  that 
that  is  what  he  did  do?  <Obdected  to  as 
ImmaterloL  Objection  sustained.  Exc^ 
tlon  for  defendant)"  In  defendant's  brief 
it  Is  contended  tbaX  ttils  testlmmiy  was  ad- 
missible in  mitigation  of  damages,  bnt^  as 
the  court  was  not  informed  that  sadi  was 
the  purpose  of  the  question,  it  cannot  be 
urged  here.  But  the  ruling  was  right  Tbe 
question  called  for  hearsay  testimony. 

O.  M.  Barnes,  a  witness  for  plaintiff,  tes- 
tified that  he  heard  the  latter  portioii  of  Ow 
conversation  tn  whldi  the  alleged  slandennn 
words  were  uttered.  He  said:  "I  heard  Mr. 
Whitehead  repeat  that  Mr.  EUls  was  a  thi^, 
and  that  he  would  be  able  to  prove  it;  and 
then  I  stepped  fcHward.  Mr.  KUbonme:  1 
ask  to  have  that  Btri<£en  out  That  is  not 
the  language.  (This  was  consented  to.) 
Question.  Olve  us  the  lao«n>ge  as  near  ss 
posdble,  used  by  Mr.  Whitehead.  Answer. 
Mr.  Whitehead  stated:  'Phile,  Tbm  Ellis  Is 
a  tlilef.'  Mr.  KUbonme:  That  I  aak  to  have 
8M<&en  out  The  Court:  Those  words  are 
averred.  Mr.  KUboume:  The  words,  'FhUe, 
Tom  EUis  Is  a  thief?'  The  Court:  The  role, 
as  I  understand  It  Mr.  KUbonme,  Is  (hat 
the  material  words  aUeged  In  the  declaration 
must  be  proven  exactly  as  alleged;  and  be- 
cause some  words  are  left  out,  or  because 
some  other  words  are  added,  whldi  do  not 
diange  the  meaning,  do  not  affect  it  Go  oa 
(Exoepticm  Mr.  KUbonme.)  Q.  Now,  go 
on,  and  state  that  A.  'FhUe,  Tom  EUis  Is 
a  thief,  and  I  can  prove  it*  Mr.  EOlbonrae: 
Now.  I  ask  to  have  that  stricken  out  f(H* 
the  reason  that  it  is  not  the  language— any 
completed  statement— used  in  the  dedaia- 
tion.  Court:  I  will  decline  to  strike  It  out 
(Exception  by  Mr.  KiltMurae.)"  This  Btate- 
ment  was  not  admisidble  to  prove  fb»  charge 
laid  in  the  dedaratlon,  but  It  would  have 
been  admissible  to  show  malice  liad  It  oc- 
curred at  a  subsequent  Interview,  being  sob 
stantlally  a  repetition  of  the  slander.  Leon- 
ard V.  Pope.  27  Mich.  145;  Brown  v.  Barnes, 
89  Mich.  213;  Beneway  v.  Thorp,  77  Midt 
181.  43  N.  W.  Rep.  863.  It  Is  certainly  no 
less  admissible  because  a  part  at  the  same 
conversation.  Rdteratlon  and  emphads  on 
the  occasion  of  tbe  slander  go  to  the  question 
of  malice.  It  was  also  propwly  received  as 
a  part  of  the  res  gestae,  the  whole  conver- 
sation being  admtsdble.  Newman  t.  Stdn. 
76  Mich.  402,  42  N.  W.  Rep.  906.  On  redirect 
examination  the  witness  Barnes  was  asked: 
"Qnestiott.  State  to  the  Jury  Aether  or  not 
every  other  member  of  that  company  con- 
Ben  ted  to  and  recogidsed  the  rights  of  Ur. 
Bills  to  take  that  loe.  (Objected  to  as  imma- 
terlaL)  The  Court:  iJiswer  the  question. 
(Exception  by  Mr.  KUbonme.)  Answer. 
Yes.  sir;  they  aU  consented;  aU  but  Mr. 
Whitehead."  The  defendants  counsel  had 
sought  by  cross-examination  to  develop  his 
theory  that  the  plaintiff  had  fraudulent!? 
taken  ice  belonging  to  Ma  copactnets,  ami 
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apx^ed  It  to  hU  own  nw.  We  see  no  error 
In  permitting  plalntUTi  comiael  to  show 
otherwise  npon  redirect  examination.  It  wu 
proper  as  tMarLoff  apon  the  questtim  of  mal- 

The  elg^ith  amgnment  Is  based  upon  an 
objection  to  a  atnatttm  asked  witness  Barnes 
hy  defendant's  connseil  npon  croae-examina- 
don.  The  -witness  had  testified  that  he  had 
received  the  money  from  the  sale  of  Ice  from 
two  houses,  and  that  Mr.  R»7X  had  re- 
cdTsd  the  money  paid  by  the  Glereland  Ice 
Company.  Qnestlon  by  DpfMdant's  Oofmsel: 
*'I>o  yaa  rraiember  what  amonnt  was  r^ 
o^ved  by  you  for  the  two  houses  that  yon 
sold,  and  the  paper  which  yon  hare  Indorsed 
here?  (Objected  to  as  ImmaterlaL)**  Tbe  ob- 
Jectlon  was  sustained,  but  the  witness  pro- 
ceeded to  answer  as  to  how  much  tbe  de- 
fendant and  other  parties  pnt  In,  and  added: 
"The  parties  who  would  hare  probatdy  been 
(ndlTldnaUy  responsible  pecuniarily  In  an  ao> 
tlon  for  danuges  to  tike  greatest  amount 
were  Mr.  Whltehoid  and  myself."  The  ^t- 
ness  seems  to  have  covered  the  subject  aim- 
ed at,  without  epedficaUy  answering  the 
question  put,  tIs.  that  Whitehead  was  con- 
cerned over  an  increased  Ualdllty  by  reason 
of  Kills'  ndsapproprlutlon  of  a  portion  of 
the  Ice,  and  that  Barnes  knew  about  It,  and 
must  have  understood  the  language  used  as 
applying  to  that  matter.  We  think  that  the 
defendant  was  not  Injured  by  this  ruling. 

The  ninth  error  assigned  was  cured  by  the 
■nbsegnent  admission  of  the  testimony.  On 
cross-examtnatlcm  defendant's  counsel  sought 
to  put  before  the  Jury  the  cmtents  oi  a  tdll 
of  complaint  filed  in  In^iam  circuit  court 
In  behslf  of  ^e  d^endant  £^:alnst  the  l4m- 
fAog  Ice  Company.  The  object  was  stated 
to  be  to  draw  that  the  wltnees  Barnes  had» 
an  a  member  of  the  company,  conceded  a 
certain  contract  with  the  devdand  Ice 
Company  to  be  as  alleged  in  said  MIL  The 
concessions  of  the  witness  were  not  ma- 
terlaL  He  was  not  a  party  to  the  action, 
and  had  not  undMlaken  to  state  what  the 
contract  was.  Moreorw,  it  appears  to  hare 
been  In  writing,  and  Its  prorlaicms  were 
practically  conceded  npon  the  trlsL  Wit- 
ness was  ssked  on  redirect  examination: 
"Question.  State  tiis  bndneas  occupation  <tf 
Mr.  Whlt^iead.  Aaswer.  Buyer  of  produce. 
Q,  He  Is  also  a  director  in  ime  of  the  na- 
ttonal  banks?  (Objection  def^anrs 
connaeL)  Mr.  Ucntgomery:  It  Is  offered 
for  the  purpose  of  dhowlng  Mr.  Whitehead's 
business  standing,  and  Is  of  a  good  deal  of 
consequence,— kind  of  slander  from  a  man 
occupying  his  position.  Oonrt:  Answer  the 
auction.  (Bzc^tt(m  bj  Mr.  KUboume.) 
Q.  WUl  you  state  whether  or  not  he  Is  one 
of  the  directors  of  the  Glty  National  Bank? 
A.  Yes,  sbr."  TUs  testimony  was  admis* 
sible,  mider  tbe  rule  laid  down  lit  Brown  t. 
Barnes.  8»  Mlcfa.  211. 

James  Wood,  a  barber,  testified  that  <hi 
ouc  occttslQU,  snbseqn^t  to  the  cwTersn- 


ttoa  counted  uptm,  in  his  shop,  In  tin  pres* 
ence  of  Us  customers,  the  defendant  said 
that  "he  had  called  Tom  Bails  a  thief  to  his 
foce,  and  tiiat  he  could  provs  It**  This  testi- 
mony was  admlBsible.  See  cases  dted 
above. 

One  Wheeler  was  sworn  as  a  witness  for 
the  plaintiff,  and  testified  to  a  conrersatifni 
betwe^  the  members  ot  tiie  Lansing  Ice 
Company,  at  whldb  both  plaintiff  and  defoid- 
ant  were  presoit.  In  the  course  of  which  it 
was  agreed  that  they  shoxild  go  north,  and 
pat  ap  Ice.  ]n  this  talk  E^alntiff  expressed 
the  intention  to  pnt  up  ice  for  himself  at  the 
north.  Again,  the  witness  stated  that  a 
shed  was  erected  next  to  tee  house  No.  2, 
and  he  was  asked  If  there  was  a  Terence 
in  the  ice  put  up  In  different  houses.  Some 
of  the  ice  was  taken  from  a  lake  that  had 
logs  In  tt;  some  -web  injured  by  ntow.  The 
witness  furth»  Stated  that  Hills  got  his  ice 
from  the  Shed,  whldi  Ice  was  nerer  sold  to 
tbe  OleTeland  parties,  and  that  it  was 
takai  with  tiie  knowledge  and  consult  of 
the  Cleveland  Company,  a  member  tit  that 
company  being  present  at  the  time.  This 
testimony  was  all  admisrtble,  bearing,  as  It 
did.  upon  the  question  of  cimdact  in 
taking  the  ice.  It  bears  upon  the  question 
of  fraud.  On  crosfrexamtnatUm  the  witness 
was  asked  the  fidlowlng  qoestion:  "Is  it 
also  true  that  the  Cleveland  Ice  Company 
withhold  a  number  of  hundred  dtdlars  be- 
cause they  claim  damages  against  the  Lan- 
sing Ice  Company?"  An  objeetkm  to  the 
qaestlon  was  properly  sustained.  The  wit- 
ness had  testified  dearly  and  expllcttly  that 
the  dereland  Company  made  a  claim  for 
damages  for  the  nondelivery  of  the  Ice, 
and  the  repetition  was  nsdess. 

Defendant  offered  In  evidence  tiie  contract 
between  the  Lansing  and  dereland  Com- 
panies. This  was  offCTed  as  <me  of  the  <ir- 
ciimstances,  fbr  the  purpose  of  showing 
provocati<m.  and  as  such  was  admissible. 
But  at  the  flirlhest  this  contract  provided 
fbr  tiie  storage  and  sale  of  ice  by  the  Lan- 
stag  concern  to  the  Cleveland  Company,  and 
was  fully  covered  by  the  admitted  facts. 
If,  tiierefore,  it  be  admitted  that  Its  ececn- 
tion  was  fol^  proved,  de^^tndant  suffered  no 
injtiry  by  the  rnling  ctf  the  court. 

The  nineteenth  asedgnmait  of  error  rdates 
to  the  refusal  of  the  court  to  permit  the  bi- 
troduction  of  testimony  to  show  the  pro- 
portionate interest  of  the  several  members 
of  the  Lanshig  Ice  Company,  and  especially 
that  of  the  defendant,  who  claimed  to  own 
tbe  one-third  Interest  In  the  concern.  If  it 
were  competent  to  show  provocation  In  mlti- 
gatiMi  of  damages,  it  was  clearly  proper  to 
show  that  defoidant  had  an  interest  in  the 
concern;  otherwise  he  would  have  no  oc- 
caedon  to  be  provoked.  But  u  tt  clearly 
appeared  that  he  was  one  of  the  company 
of  five,  and  the  law  presumes.  In  the  absence 
of  proof  upon  the  subject,  that  the  parties 
were  equal  iiai-tutii-s,  we  cannot,  discover 
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that  the  oxdnrion  of  tbla  testimony  Injured 
the  defendant  It  wUl  not  be  preaomed  tliat 
the  difference  between  one  fifth  and  one 
third  would  make  aixj  appreciable  dUEv- 
enoe  In  the  desree  of  Irrttatioa 

We  see  no  matnlal  error  In  the  exdmioa 
ot  tba  tetiOaumy  eonsfat  tbe  qneetlmi: 
"State  whether  or  no  the  terms,  so  far  aa 
tbe  anantlly  of  Ice  1»  be  eold,  were  aetOed 
while  Mr.  Boneat  and  Mr.  EUiM  were  prea- 
enL"  The  negottatttHia  ended  and  were 
merged  In  a  written  contract,  known  to  and 
understood  bj  all,  the  nnbstance  of  which 
was  In  evidence,  and  the  abomoe  or  preeenoe 
of  Mr.  Bement  and  Mr.  EUle  does  not  appear 
to  be  dsnlOcant 

Tbe  twaity-fourdL  aarignmoit  la  withont 
fotmdattai,  aa  tbe  testimony  alleged  to  hare 
be^  coEladed  appears  in  the  record. 

Ibe  remaining  assigniii^ts  of  error  pertain 
to  ttie  diarge.  The  defendant  asked  the 
coort  to  glTO  tbe  foUowtaic:  "First  If  the 
Jury  find  that  the  words  charged  In  tbe  dec- 
laration were  actually  uttered  by  tbe  de- 
fudant.  and  tbat  they  had  rttNtoee  stdely 
to  tbe  actliHM  of  plaintiff  in  ahln^lng  Ice 
from  the  loe  house  or  houses  filled  under 
the  contract  with  the  Lake  Erie  Ice  Com- 
pany, and  to  the  att«npt  of  plaintiff  to  In- 
diu»e  defendant  to  keep  all  InAvmatltm  re- 
lating to  such  shipments  from  said  I^Uce 
Kile  Ice  Oon^ony,  and  ttiat  the  persons 
who  heard  the  alleged  language  had  full 
knowledge  of  such  action  of  plaintiff,  and 
understood  tbB  language  of  def^dant  to  aj^ 
ply  solely  to  such  shipments  of  Ice,  thai  the 
words  need  were  not  danderons,  and  the 
▼erdlct  must  be  for  tbe  defttidant  Beramd. 
If  the  Jtaj  find  that  the  words  charted  In 
tbe  decIanLtlcm  were  uttered  lor  the  defmd- 
ant  In  a  conreraatioo  with  persons  who  were 
familiar  with  tbe  contract  between  the  Lan- 
sing Ice  Company  and  the  Lake  Brie  Ice 
Company,  and  with  dealings  with  the  plaln- 
tifl  thereunder,  and  U  such  persons  under- 
stood the  language  used  was  intoided  to  re- 
fer scildy  to  such  deftUngs.  or  were  then  and 
there  so  fully  Informed  by  the  detoidant 
of  the  action  of  the  plaintiff  In  ddpplng 
ice  contracted  to  the  Lake  Srfe  Ice  Company 
to  Lansing,  and  of  bis  attempt  to  persuade 
defendant  to  conceal  such  action  from  said 
Lake  Erie  Ice  Company,  they  must  have 
understood  it  to  refer  to  si^  shipment  oi  toe, 
and  said  attempt  at  concealment  and  to 
have  no  other  or  greater  meaning,  then  the 
language  used  was  not  slanderous,  and  the 
verdict  must  be  ftw  the  defendant  Third. 
It  tiie  Jury  And  that  tbe  defendant  said  In 
the  presence  of  Messra  Daniels,  Barnes,  and 
Rowley  that  U  KlUe  bad  been  taking  the  ice 
contracted  to  the  Lake  Brie  Ice  Company 
and  shipping  It  to  t  jmrfiiff  to  Daniels  and 
Ellis,  that  such  Ice  was  stolai,  and  Its  ship- 
ment here  no  more  or  less  than  thieving  on 
the  part  of  Elba,  the  Hime  is  not  slander, 
and  the  verdict  must  Ue  for  defendant 
Fourth.  If  you  find  that  there  had  been  a 


miSTmderstanding  between  Mr.  Bills  and  Mr 
WUtebead  in  relatloa  to  tbe  shipment  of 
Ice  from  the  Town  line  lakes  to  Hesm. 
Danitfs  and  Bills,  at  LanalnCi  and  Uiat  Mr. 
Whlt^ead  bdieved  that  su^  shipment  pat 
him  and  the  Tanalng  Ice  Company  In  a  0b- 
honorable  position  In  relation  to  the  delivery 
at  tiie  Ice  to  the  CBsvdand  pardiasen,  and 
would  subject  him  and  the  company  to  a 
lawsuit  and  payment  of  danuiges,  and  tbax, 
bring  ongwed  hi  tills  beUet,  be  uttered  the 
words  charged  ta  plaintiff's  dedaratian,  not 
to  Impute  a  crime  to  Mr.  Bills,  bat  by  way 
ot  Indignation'  and  Tltuperatl<m.  such  qpeab- 
Ing  does  not  constitute  a  slander,  and  your 
verdict  mnst  be  tor  the  defendant  nfth. 
If  you  find  that  tiie  utterances  charged  in 
tbe  dedaration  were  made  by  the  defendant 
but  that  they  referred  to  the  taking  of  loe 
In  such  a  way  that  they  could  not  be  larceny, 
and  that  the  utterances  were  so  andwstood 
by  Daniels,  Barnes,  and  Rowley,  snefa  ntto^ 
ances  could  not  be  acttonaUle,  and  your  ver- 
dict must  be  for  the  defendant  SlztlL  Ton 
are  to  determine  from  all  the  proofs  tbe 
laugnage  used,  and  If  yon  do  not  find  by  pre- 
ponderance  of  evidence  that  the  language 
charged,  or  the  material  part  thereof,  is 
proved  to  have  been  uttered  by  the  d^end- 
ant  of  tiie  plaintiff,  your  verdict  mnst  be  for 
the  defendant  Seventh.  Before  you  can  re- 
turn a  verdict  for  the  plaintiff,  you  must  find 
that  one  of  tiie  danderons  ntteranoes  set  i 
out  in  the  dedaratkm  was  nt^ed  by  the  I 
def  mdsnt  aa  diarged,  and  that  It  was  Intend- 
ed by  tbe  deCraidant  and  undezstood  by  tiie 
bearers,  to  diarge  Qie  plaintiff  legally  with 
bring  a  thief.  Blfl^tb.  Words  that  by  them- 
selves Import  the  charge  of  a  crime  If  un- 
explained, may  be  roidered  harmless  by  the 
Circumstances  and  occasion.  If  th^  abow 
tbat  the  Imputation  of  a  crime  was  not  un- 
derstood. Ninth.  If  yon  find  tliat  the  lan- 
guage uttered  as  set  cot  in  the  dedaration 
was  in  response  to  the  Inquiry  of  the  wituesB 
Daniels,  who  was  then  the  badness  partner 
of  the  plaintiff,  and  that  the  defendant  ac- 
companied such  language  with  a  statement 
of  claimed  facts,  wtalfch  explains  the  language 
and  gave  the  information  aadced  for.  soch 
langnage  and  statements  were  iHlvlleged." 

Tbe  gist  of  tiie  first,  second,  tbivd.  OftiL 
and  eighth  requests  appears  to  be  that  If 
the  language  was  used  In  rriatira  to  circum- 
stances which  could  not  or  did  not  consti- 
tute larceny,  and  was  so  xmderstood  by  all 
the  hearers,  no  slander  was  proved.  The 
court  did  not  give  these  reanests  as  imsent- 
ed,  but  did  say  to  the  Jury:  "If  tbe  langnage 
of  the  defendant  under  the  drcnmstanoes, 
did  not  charge  the  plaintiff  with  larceny, 
and  if  none  of  the  hearers  understood  It  as 
cbuglng  talm  with  larceny,  tiien  the  defend- 
ant la  not  guilty."  Again  he  said:  TTbe 
word  [thief]  may  be  so  used,  qoaUfledL  or  ex- 
plained as  to  show  that  it  was  Intnided  tc 
have  a  different  and  unusual  meaning,  an>! 
not  to  mea^i  larceny,  or  any  crime  at  all" 
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'*Mr.  Elite,  the  itlalntiff,  did  not  commit  the 
crime  at  "brntSiy  In  taking  tblB  Ice,  and  no 
cue  DOW  tiUUma  in  tbla  caae  ttuit  he  did.  And 
If  Befendant^  langnage  naed  cm  the  occaalon 
complained  of,  takm  sa  a  whote,  and  all  of 
It.  did  not,  acoovdlng  to  its  fair  meaning  un- 
der the  drenmatancea,  dLaige  plalatlff  wlfli 
larceny,  or  if  ibe  heama  Wl  not  undexatand 
that  it  <^rged  him  wllii  laiceor,  liat  ttiat 
It  aimply  charsed  him  with  doing  aome  nn- 
falr  or  dlduneat  tUng,  not  unonntlng  to 
larceny,  aa  the  heareia  mduatood  it,  then 
defendant  la  not  goUty,  ftur  then  be  mold 
not  durge  plafaitlff  wtEh  etlnie,  and  the 
charge  of  the  crime  to  the  gtot  of  th»  alleged 
fdander."  Tfala  waa  a  fhlr  ptetentation  of  difl 
qacatlon.  The  ilxth  and  amaith  reqnesta 
were  given  In  rabetance.  The  foarth  request 
Mionld  not  have  been  glroL  It  makea  the 
aliuider  depend  entirely  open  the  Intention 
of  the  defcBidant,  aad»  in  etteet,  aaya  that 
vitnperation  la  not  slander  when  proroked, 
thongrh  It  tranaoend  the  bonnda  of  tmth  and 
propriety.  It  la  going  saflldaitly  far  to  aay 
that  a.  peraon  may  withoat  liability  call  an- 
other a  tUef  nndv  drenmatancea  -which 
Hhow  be  does  not  mean  it  To  hold  that  be 
conld  do  80  In  the  abamce  of  qnaU^rlng  di^ 
cumstancee;and  shdterhimadf  behind  a  pror- 
ocatlim,  real  or  im^lnaxy,  adeqoate  or  Inade* 
quate.  wonld  cany  flie  nde  mndi  too  far. 
In  actkma  for  deCamatlom  it  la  Immateiial 
what  meaning  the  apetker  Intended  to  con- 
vey. He  may  hare  apokoi  wlthont  any  in- 
rmtion  ot  iBinrlng  another's  repntatlon,  bnt 
if  he  baa  In  fact  done  ao  he  tnnat  compenr 
Rate  the  party.  He  may  haTe  meant  tme 
thing  and  aald  another.  If  ao,  he  la  answer^ 
able  for  so  Inadequately  expressing  hla 
meaxdng.  Hanldnaini  t.  BUhy,  lA  Ifeea. 
&  W.  445,  2  Gar.  &  K.  440;  Steman  t. 
Man,  58  Ala.  606;  Cooley,  Torts,  209.  The 
caae  of  lUtcble  t.  Steotaa,  78  Mich.  563,  41 
X.  W.  R^.  687,  dted  In  aiqiport  of  the  prop- 
Qgltton,  cornea  far  from  snstatning  the  doc- 
trine contended  for.  The  charge  complained 
of  In  fliat  caae  waa  aa  follow^  via.:  "If  you 
find  that  he  did  nae  the  words  charged  in 
the  dedaxatkm*  bat  that  they  woe  the  mere 
outburst  of  excitement  and  paaskm.  Induced 
by  the  condoct  and  actknis  of  the  plaintiff 
at  d^endant*8  houae  and  In  plaintiff'*  aaloon, 
and  were  not  intended  to  charge  the  plain- 
tiff with  the  commtafoa  of  a  crime,  and  If 
those  who  heard  them  did  not  understand 
that  they  dtarged  the  cranmlMkm  of  a  cihne, 
but  wen  produced  the  resnlt  of  exdte- 
mtmt  ao  produced,  yonr  verdict  mnat  be  for 
defendant"  Here  the  trial  court  kept  care> 
fully  In  view  the  effect  upon  the  hearers, 
as  wdl  as  the  lntentl<m  of  the  defendant 
The  pialntSff  appealed,  and  the  appellate 
court  waa  not  called  i^on  to  consider  the 
point  Invfdved  here.  Slander,  like  other 
wrongs,  la  actionable  because  injurious,  and, 
who*  Intentkm  may  have  mudi  to  do  with 
the  qnesUoD  of  damagea,  It  la  not  neceesarlly 
Inrolved  In  tiie  question  ot  gidlt  Tbe  ninth 


request  was  baaed  nptm  the  doctilne  of  pilT< 
flege.  We  find  nothing  In  the  case  calUng 
for  Instruction  upon  the  snbject  fHie  re- 
maining aaslgnmenta  of  ernw  rdate  to  ttie 
charge  as  gtveu.  Paaalng  the  thirty-fourth, 
whidi  states  some  fundamental  prtndpiea, 
pertinent  to  the  general  snbject,  correctly, 
we  find  that  those  remaining  have  been  cov- 
ered the  dlscuadon  of  the  emsiV»  nCusal 
to  give  defenduf  a  requests.  Hie  duuse  as 
a  whole  was  exceptionaUy  fair  and  dear, 
and  correctly  states  the  law  which  should 
govern  the  case.  The  judgment  will  be  af- 
firmed,  with  costs.  The  other  justices  com- 
carted. 


ORATES  T.  GITT  OP  BATTLB  GBBBK. 

(Stweme  Gonrt  of  Michigan.    April  7.  1888.) 

HuMiciPAi.  CoapoK&Tioxs— DsnoTivs  BinawAUU 
—  KviosRCB  —  XxHiBiTisa  Imosd  Abm  to 
Jdbt. 

1.  In  an  action  for  an  injnry  to  plaintiff's 
arm,  the  osdnion  of  a  medical  expert  on  the 

qaestloQ  whether  the  injnry  alleged  might  co- 
exist with  the  fact  of  plaintUTa  ability  to  use 
the  arm  in  the  manner  witnessed  1^  the  jury, 
is  admissible. 

2.  In  an  adion  for  an  injoiy  to  plaindfTs 
arm,  the  court  has  poww  to  reanire  plaintiff 
to  allow  a  physician  to  examine  taa  arm  In  the 
presence  of  the  jury. 

Error  to  dnndt  court,  Oalboun  county; 
Frank  A  Hooker,  Judge. 

Action  for  personal  Injorlea  by  Elizabeth 
L.  Graves  against  the  dly  of  Battte  CredL 
Plaintiff  had  Judgment  and  defendant 
brings  error.  Reversed. 

Frank  "W  Glapp,  for  appdiant  Hulbert 
&  Mediem,  for  aHwUee. 

MONTQOMEBT,  J.  Tbs  pUntlff  rseov- 
md  a  yecdlet  o<  9600  In  an  sctl<»i  «n  the 
case  for  an  injury  received  by  a  fall  ooca- 
doned  tqr  a  defective  ddewaOc.  But  ftmr  as- 
signments of  error  are  dlscnased  in  the  de- 
fendant's brief,  and  under  the  settted  prac- 
tice ot  ttie  court  no  other  aadgnmoits  can 
be  considered.  The  plaintiff  appeared  as  a 
witness,  and  the  Jury  observed  her  use  of  the 
injured  arm  and  wxist  Br.  Alvord,  a 
witness  for  the  plaintiff,  tesOfled  to  Its  con- 
dltton  snd  the  prospect  of  recovery,  and  was 
sAed  the  following  questloa:  "Doctor.  Is 
it  a  fact  that  the  plaintiff  la  able  to  use  her 
arm  In  "ttie  <«dlnary  ways,  as  it  has  ^^leared 
here,  as  she  used  it  tn  this  room,  as  you  have 
seen  her  when  die  was  in  the  witness  chair, 
—to  that  proof  that  the  injnry  to  the  arm  hna 
Bubdded,  and  that  there  la  no  pain  Om?" 
Tbia  was  objected  to,  as  <»lling  Civ  a  con- 
dualon  of  tiie  witneaa  as  to  the  force  of 
testimony  in  the  case;  but  plalntUTs  coun- 
sel then  added,  "Is  there  any  surgical  proof? 
I  do  not  mean  legal  proof,  your  honor.'* 
The  witness  was  permitted  to  answer  the 
question  as  thus  modified.  Ttie  question  as 
originally  put  may  have  been  open  to  the 
objectlim  urged,  bat  as  modified  It  called 
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for  the  opinlou  of  a  medical  expert  upon  Hut 
qmstlon  of  wbether  the  condition  aUeged 
mlj^t  coexist  with  the  fact  of  the  plalntUTs 
ability  to  use  her  arm  hi  the  manner  vlt- 
nessed  the  Jnzy.  There  was  no  error  In 
tiw  mthifr 

The  sixth  and  seventh  aorignments  of  error 
are  based  upon  the  refusal  of  the  court  to 
direct  the  platnUff  b^w*  at  the  request 
of  dfi£aidant*B  coxmsel,  to  remoTe  her  glove 
from  the  Injured  band,  and  exhibit  the  same 
to  the  Jiu7»  and  to  a  Uke  refusal  to  dbrect 
the  plaintiff  below  to  submit  her  Injured 
arm  to  a  physician,  Dr.  Kimball,  to  be  ex- 
amined In  the  presoice  of  the  Jury.  Dr. 
AlTord,  a  wltn^  for  the  plaintiff,  had  testi- 
fied that  there  was  a  set-off  to  the  bone  p«^ 
ceptlUe  to  the  touch,  which  could  be  felt 
with  the  finger,  and  wUch  could  be  shown 
to  anybody.  The  court  declined  to  require 
the  plnlntlff  to  exhibit  her  arm  to  ttie  jury, 
or  to  submit  to  the  examtaiatlon,  spring, 
•the  oourt  In  civil  cases  will  allow  counsel 
to  take  such  course  as  they  please.  The 
court  will  not  require  it  unless  counsel 
choose  to  do  It"  It  win  be  observed  that 
the  exhlUtlon  of  the  arm  at  the  p(^t  of  Oie 
alleged  fracture  would  not  have  been  a 
shook  to  the  plalntUTs  sense  of  delicacy,  and 
it  win  be  also  noticed  that  the  oourt  placed 
the  ruling  upon  the  want  of  power  in  ttte 
court  to  require  the  plaintiff  to  submit  to 
the  examination  in  question,  so  that  the 
question  presented  is  whether  the  court  has 
the  power  to  require  such  a  submission  by  ft 
plaintiff  in  a  case  tmder  any  dronmstances. 
The  deddons  are  not  unifwm  upon  this 
qnestlim,  but  tiie  very  greiU  wel^t  of  au- 
thority la  In  furor  of  the  exercise  of  such 
power  by  the  court  under  proper  restrto- 
ncm,  the  role  reoognldng.  however,  that  a 
wide  discretion  is  vested  In  the  trial  oourt, 
which  justifies  a  refusal  to  require  the  ex- 
amination where  the  neoessltleB  of  the  case 
are  not  such  as  to  call  for  it,  or  where  tlie 
sense  of  delicaoy  of  the  plaintiff  may  be  of- 
fended by  Uie  exhibition,  or  yitnare  tba  testi- 
mony would  be  merely  comnlatlve,  and 
where,  In  the  Judgmmt  of  the  trial  court.  It 
would  not  mat^ally  aid  the  jury.  Ihe 
power  has  been  exercised  in  Iowa,  Alabama, 
Arkansas,  Oeor^  Ohio,  Missouri,  Nebras- 
ka, Texas,  Minnesota,  Kansas,  Wiaconatn, 
and  Indiana.  Opposed  to  tiie  role  In  tliese 
states  are  the  dedslona  of  Parker  v.  Bns- 
K>w.  lU.  279:  Roberts  v.  Railroad  Co., 
20  Htm.  154;  and  Railroad  Oo.  v.  Botsford, 
141  IT.  S.  2ri0.  U  Sup.  Gt.  Rep.  lOOtX  In  the 
case  of  Parker  v.  Gnsiow  the  question  was 
not  discussed  b^ond  a  bare  statement  of 
the  holding,  and  no  authority  was  dted;  all 
that  Is  said  upon  ttie  subject  being  '*the  oourt 
had  no  power  to  make  or  enforce  such  nn  or> 
der."  The  case  of  Roberts  v.  Railroad  Co. 
overrules  a  previoas  decision  of  tlie  special 
term  of  the  superior  court  of  New  York,  and 
is  not  a  decision  of  the  court  of  last  resort 
Stress  appears  to  have  been  laid  in  the  de- 


ddon  upon  t3xm  fact  that  tiie  order,  whld^ 
preceded  the  trial,  required  the  t»T«h*tiff  to 
submit  to  answer  any  questions  that  should 
be  put  to  her,  and  this  was  treated  as  pftr* 
tiealazly  objootlonable.  altluni^  die  oooit 
does  hold  that  the  court  has  no  power  to 
compel  a  party  to  submit  to  any  bodily  ex- 
nmhuitlon.  The  dedskm  tai  Railroad  Go.  v. 
Botsford  was  amourred  in  by  seven  of  the 
nine  justices  of  the  st^ireme  oourt,  JustlOGs 
Brewer  and  Brown  dissenting  from  the  con- 
duslon  of  the  majority,  TUs  dedsfim  is  eii> 
titled  to  very  great  wdi^t,  but,  in  ^ew  ot 
toe  manifest  Justice  of  a  requirement  that 
the  plaintiff  in  case  of  personal  injury  shall 
produce  the  best  erldeme  attainable,  we 
think  this  case  should  not  be  permitted  to 
stem  the  otherwise  almost  unbroken  onrrent 
of  authority  opon  the  subject  It  la  true 
that  the  rule  is  one  of  modem  growth,  bat 
it  Is  also  true  that  actions  for  personal  in- 
jur, while  not  of  modem  origin,  are  ra^dly 
InoreastaiA  and  are  constantly  presenting 
new  questions.  The  rule  Is  well  recognised 
by  substantially  all  the  courts  of  the  country 
that  the  Injured  party  may  odilblt  lils 
wounds  to  tlie  Jury.  In  order  to  diow  their 
nature  or  extent,  and  tlut  rule  has  tM^m  fol- 
lowed In  this  state.  Testimony  whicb  Is 
open  to  one  party  ou^t  logically  to  ^le  open 
to  his  opponent,  if  It  can  be  obtaiosd  with 
doe  regard  to  deoenoy,  and  In  ttie  orderiy 
conduct  of  the  triaL  It  Is  well  stated  by  the 
oomt  In  Railroad  Ool  t.  OiUdreas,  82  G«. 
TZl,  9  S.  E.  Bep.  602.  "This  oondodon  may 
be  placed  upon  the  higher  ground  that,  when 
ft  person  appeals  to  the  sovorelgn  for  Justice, 
he  Imxdledly  consents  to  the  doing  of  Justice 
to  the  other  party,  and  Impliedly  agrees 
in  advance  to  make  any  disclosure  whldi 
Is  necessary  to  be  made  In  (wder  Oiat 
Justice  may  be  done.  The  omeepUon  of 
the  nature  and  objects  at  a  Judldal 
trial  which  dentes  to  the  defendant,  im- 
der  proper  safeguards,  the  right  cf  taeh  an 
Inspection,  is  not  higher  than  that  of  the 
old  law,  which  would  not  even  oompel  a 
party  to  produce  a  deed  or  private  paper  In 
a  dvU  case,  where  It  wbm  hitended  to  be 
used  In  evidence  against  him,  a  nde  which 
flie  court  at  chancery  Invaded  to  ^xereat 
failures  of  justice,  and  which  has  almost  en- 
tirely disappeared  from  modem  clvO  jurispru- 
dence." Bee,  also,  WUte  v.  Railway  Oo.,61 
Wis.  036,  21  N.  W.  Bep.  624;  Turnpike  Co. 
V.  B:iilv.  37  Ohio  Ht  104;  RaUroad  Co.  v. 
Hill,  90  AhL  71.  8  South.  SO;  Soroeder 
V.  Railroad  Co.,  47  Iowa,  375;  Railroad  Ca 
V.  Thvl,  20  Kan.  466;  Owais  v.  BiUlroad 
Go..  96  Mo.  169,  8  S.  W.  Rep.  3S0;  Sibley  r. 
Smith,  4B  Arte  275;  Stnart  v.  Havens.  17 
Neb.  211,  22  N.  W.  Rep.  419;  Hatfldd  v. 
RaUroad  Co.,  SS  Minn.  180,  22  N.  W.  Rep. 
176;  Hess  r.  Lowr^.  122  Ind.  22S.  28  N.  E. 
Rep.  156;  Railroad  Oo.  Johnson,  72  Tn. 
95,  10  S.  W.  Rep.  826.  The  case  of  Loyd  T. 
RaUroad  Co.,  63  Mo.  609,  dted  by  Mr.  Jnsdce 
Gray  in  RuUroad  Co.  v.  Botsford,  aa  sustato- 
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Ing  tbe  cmcliulon  of  tbs  majority  of  thfe 
court,  is  not  now  tbe  law  of  MlMOUri,  u  will 
be  seen  Igr  a  referenoe  to  Owens  t.  Batlroad 
Ga*  above  dted.  We  tblnk  ttum  waa  error 
In  tbe  ndlng  of  tbe  trial  Judge  vpoa  ttOa 
point. 

The  ninth  aaalgnment  of  error  la  based  upon 
the  charge  of  the  court  The  charge  con- 
tained ttie  ftdlowlng:  "Waa  the  walk  plainly 
rlaiUe  that  night?  Were  ll^ta  ao  situated 
as  to  render  It  Impoealble  ft>r  a  person  walk- 
ing along  there,  uaAng  tbe  ordinary  care 
wblcb  men  usually  do.  without  seeing  ItT 
If  so.  It  was  fbe  same  as  thongh  It  was  day- 
light; if  not,  tben  there  is  something  ft>r 
you  to  tty  to  determine,  whether  Oie  woman 
Wiis  Qsing  that  degree  of  core  which  irersona 
generally  do  use,  and,  notwithstanding  that, 
suffered  her  injury  throu^  tbe  ftiult  oi  the 
dty."  It  Is  claimed  by  the  defendant  that 
the  ondlspated  testimony  showa  that  there 
was  an  arc  light  189  feet  to  the  west,  one 
344  feet  to  the  east,  anu  one  a  abort  dis- 
tance to  the  south;  tlut  fba  lights  were 
bumlng  that  evening,  and  that  the  street  was 
lighted;  and  that  tiie  proofs  showed  that 
the  plaintlfC  was  not  paying  any  attration 
to  her  walking  at  ^  time  of  the  injury.  We 
hare  examined  Oie  record,  and  dlsoover  no 
conflict  In  the  testlnHmy  as  to  the  fact  that 
the  electric  lights  were  burcdng.  The  court 
further  said  to  the  Jury:  "If  the  street  was 
so  w^  lighted  that  the  idalntUC  would  have 
seen  the  obstruction  had  she  not  been  look- 
ing auray,  and  paying  no  attentl<m  to  her 
walking,  then  it  woidd  be  careleemess."  It 
is  claimed  by  the  defendant  that  the  proofs 
foncloslrely  show  that  the  plaintiff  could 
hare  seen  the  obstruction  had  shebeen  ^k- 
Ing  for  obstmotlonBinthewalkatthetlmeof 
tbe  injury.  We  think  under  the  proo£s  this 
questtai  should  not  have  been  submitted  to 
tbe  Jury.  Hie  plaintUTs  ttieoty  was,  and  She 
ffivv  testimony  tending  to  show,  that  Just  be- 
fore she  stumbled  orer  the  plank  In  question 
she  heard  a  whistle,  and  became  frightened 
and  hurried  on.  This  was  tbe  testimony  tend- 
ing to  show  her  oare.  The  court  should  have 
submitted  to  the  Jury  the  question  of  whether 
this  dronmstanoe,  coupled  with  the  fact  that 
It  was  In  the  nighttime,  was  sufficient  to  ex- 
cuse her  immediate  attention  to  the  walk  at 
the  exact  time  of  tbe  ti^ury.  It  Is  contended 
by  the  defendant  that  the  eridoice  c<mclu- 
slTely  showed  want  of  care,  but  tbe  case  is 
rery  dmllar  to  that  of  Dnndas  City  of 
Lansing,  7S  Midi.  510,  42  N.  W.  Rep.  lOU, 
where  it  Is  said;  "It  Is  doubtless  true,  as 
plaintiff  testified,  that  had  she  been  at  the 
time  upon  the  lookout  tor  this  hole  tn  the 
walk  she  might  have  seen  and  aTolded  it; 
but  the  question  Is,  was  She  negligent,  under 
all  the  drcumstsnces  and  surroundings.  In 
not  sedng  and  avoiding  It?  The  darimen 
of  the  night,  the  storm,  her  anxiety  to  get 
home,  are  all  drcumstanoee  that  should  be 
weighed  as  bearing  upon  her  conduct  up<m 
that  occasion.  The  question  Is  not  free  from 


doubt,  and  when  It  Is  not  It  should  be  aid^ 
mitted  to  tiie  Jury."  We  ttdnk  the  quesfloo 
in  this  case  was  one  for  the  Jury  under  proper 
Instructions,  but  the  question  to  be  submitted 
was  whether  the  drcumstances  were  sudi  as 
toexcuse  her  Inattentitm  to  the  dtfect  In  the 
walk  at  the  time  of  the  injury.  Judgmoit 
reversed,  and  a  new  trial  ordered. 

HOOKEB,  O.  J.,  did  not  dt.  The  oilier 
Justloas  ocneorred. 


SBVBNTH  OA.X  ADVENTIST  PUB.  ABS'N 

V.  FISHER. 
(Supreme  Court  of  Michigan.    April  7,  IHKL) 
RxB  Judicata— SBT-OrF—EviDBNOB. 

1.  The  failure  of  a  defendant  to  {dead  a 
claim  in  Bet-oS  does  not  estop  him  from  after- 
wards bringing  suit  on  such  claim, 

2.  Where  the  bookkeeper  testifies  that  the 
books  of  account  were  "correctly  and  accurate- 
ly kept,"  the  books  are  admlsribte  In  evidence, 
without  calling  as  witnesses  other  persons  iriio 
have  settled  aconnts  by  them. 

Error  to  drci^t  court,  OoUunm  county; 
Fmnk  A.  Hooker,  Judge. 

Action  by  the  Seventh  Day  Adventlst  Pub- 
Hulling  Assooiation  against  David  Fisher,  ad- 
ministrator of  the  estate  of  Ellphet  M.  Kim- 
ball, deceased.  Flolutlff  had  Jndgmnit,  and 
defendant  brings  error.  Afflmied. 

Crane  &  Breck,  for  appellant,  tnsLst  that 
plalutlff  has  liad  its  day  In  court,  and  that 
It  comes  within  the  principle  laid  down  In 
Jacobson  v.  Miller,  41  Mich.  94,  1  N.  W.  Rep. 
1013;  Barker  v.  Cleveland,  19  Mich.  280, 
H.izen  V.  Reed,  30  Mich.  SSL 

Hulbert  A  Mechem,  for  appdiea. 

MONTGOMBRY,  J.  The  plalntUT  preseiM^ 
ed  a  dalm  agabist  flie  estate  of  EUptaet  BL 
Elmball,  deceased,  for  cash  advanced  to 
him  during  his  lifetime,  for  goods  purdiased, 
and  for  subscriptiona  to  periodicals  publtsbed 
by  idalntlff,  amounting  In  the  aggregate  to 
9493.30.  On  appeal  to  the  dnmit  court  Judg- 
luMit  was  rendered  A>r  this  sum  with  taitra^ 
est;  and  the  administrator  appeals.  TbevB 
was  a  written  flncUng  of  facts,  and  it  Is  oon- 
ceded  that  tbe  findings  support  ttie  Judgment, 
unless  It  be  hdd  that  plaintiff  was  preduded 
from  recovering  by  the  Judgment  In  the 
former  suit  herdnafter  referred  to.  It  Is 
also  Insisted  that  there  was  error  In  reodv- 
Ing  in  evidence  the  plaintUTs  books  of  ao- 
count 

1.  It  to  claimed  that  the  subject-matter  at 
the  suit  was,  or  ml^t  have  been,  litigated  In 
another  suit  between  the  same  parties.  It 
appears  that  the  representatives  of  Klmftmll 
brought  an  action  against  tbe  present  plain- 
tiff to  recover  a  sum  of  money  obtained  by 
tbe  association  from  tiie  deceased  in  his  life- 
time, to  be  devoted  to  charitable  uses,  but 
which  it  was  claimed  was  obtained  by  undue 
influence.  The  bill  of  particulars  filed  by  the 
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admiolstrator  in  that  case  contained  a  charge 
(or  $2,200,  "less  some  small  payments  made 
to  £Upliet  M.  KlmbaU  In  Us  lifetime  by  de- 
fendant." The  court  In  that  case  foimd  pay* 
meats  to  the  amouilt  of  and  gave  credit 
for  the  same.  No  set-off  waa  pleaded  In  that 
case,  but  the  assoclatloa  denl^  any  liability, 
and  rested  upon  that  defense.  In  the  present 
case  the  circuit  judge  finds  as  follows:  "None 
of  the  Items  InTolred  In  this  claim  were  be- 
fore the  court  by  evidenoe,  nor  wem  the 
same,  or  either  of  them,  considered,  allowed, 
applied,  or  adjudicated  on  said  trial."  It  is 
distinctly  returned  that  the  present  blU  of 
exceptions  does  not  contain  all  ^e  erldenoe, 
and  also  that  there  was  evidence  showing 
tliat  none  of  the  items  claimed  for  In  ttils 
action  were  included  In  the  former  case  re- 
ferred to.  This  finding  Is  therefore  conclu- 
slTe,  unless  It  bo  held  as  a  matter  of  law 
that  through  Its  failure  to  plead  betrotC  the 
plaintiff  is  concluded  from  afterwards  bring- 
ing salt  upon  its  counterclaim.  Such  is  not 
the  law.  Herm.  Estop.  S  2G6;  McBwen  v. 
Blgelow,  40  Mich.  215;  Hmitoon  y.  Russell, 
43  Aflch.  316,  2  N.  W.  Kep.  38;  MorehouBe  T. 
Baker,  48  Mich.  335,  12  N.  W.  Rep.  170; 
MitnheU  Wells,  54  Mich.  127,  19  N.  W. 
Rep.  777.  The  authoiitlfes  dted  by  defend- 
ant's counsel  are  cases  In  which  the  counter- 
claim was  set  up  by  the  defendant,  and  was 
within  the  issue  tried. 

2.  The  plaintiff's  books  of  account  were 
received  in  evidence  against  the  objection  of 
defoidant'B  counsel  that  the  same  were  ir- 
relerant,  Immaterial,  and  Incompetent  The 
defendant  now  contends  that  the  proper 
foundation  was  not  laid  for  the  Introduction 
of  the  books.  It  is  very  doubtful  whether  the 
general  objection  was  such  as  to  challenge 
tiie  attention  of  the  trial  court  to  the  point 
now  relied  upon.  Brown  t.  Weigh tman,  62 
Mich.  667,  29  N.  W.  Bep.  98.  The  plaintiff 
bad,  however,  called  five  witnesses,  who  had 
kept  the  books  In  Question,  and  who  testi- 
fied that  the  books  were  oorrectly  and  aiy 
onrately  kept,  and  oo  these  books  were  dally 
entered  the  Items.  The  defendant's  coun- 
sel rely  on  tbe  case  of  Jackson  Evans, 
8  Mich.  476.  It  has  been  held*  however, 
since  the  statute  which  permits  parties  to 
testify  In  their  own  behalf  it  is  not  longer 
necessary  to  call  as  witnesses  others  who 
have  settled  by  the  books.  In  Montague 
V.  Dougan,  68  Mich.  100.  36  N.  W.  Rep.  840, 
it  Is  said;  "Some  stress  is  laid  upon  the 
fact  that  the  plalntifF's  books  were  allowed 
to  be  put  in  evideDce  without  proof  by  olber 
persons  that  they  had  settled  accounts  with 
the  plaintiff  upon  his  books,  and  that  he 
kept  correct  books.  Such  proof  is  unnec- 
essary, sinoe  the  statute  allows  parties  to 
testt^  generally  in  the  case.  They  can 
testify  as  well  to  the  keeping  of  their  ac- 
counts, and  the  correctness  of  their  bo(^, 
as  to  any  other  facta"  See,  also,  Qanther 
V.  Jenks,  76  Mich.  510^  43  N.  W.  Rep.  600; 
Lester  v.  Thompson,  91  Mioh.  200,  SI  N.  W. 


Rep.  893.  It  Is  CMttended  that  the  evidence 
failed  to  show  the  fairness  of  the  books, 
bat  certainly  pvoci  that  the  hooism  were 
•  oorrectly  and  accurately  kept  was  TMrtow* 
to  meet  the  eeneral  objection  made. 
Judgmatt  afflrmed,  wltb  costs. 

HOOKER,  a  J..  dU  not  tft  TiM  otbar 
Justices  oonourred. 


NEW  YORK  BAPTIST  UNION  FOR  BCIN- 
ISTJDRIAL  aOUOATION  T.  ATWBLL 
et  aL 

(Supreme  Oowt  of  Blicfaigan.  April  7,  18991) 
MoBTSAes  FoKSOLosDRi — NoTiCB  OF  Salb — Bbbv- 

ICB  BY  FUBLIOATIOV. 

1.  An  order  of  publication  sgaJnst  nonresi- 
dents,  made  on  the  20th  of  the  xoonth,  on  an 
affidavit  made  on  the  15th,  Is  defective,  since 
the  order  must  be  based  on  facts  existing  at 
the  time  it  is  made. 

2.  The  rule  that  as  matter  of  evidence  a 
fact  in  its  nature  coDtUiuoas,  bemg  onw  shown 
to  exist,  will  be  presumed  to  continue,  unless 
the  oontrmry  appean,  does  not  cure  the  Inralid- 
ity  of  an  order  of  publication,  based  en  an  affi- 
davit of  nonresident^,  made  some  time  before, 
since  the  role  does  not  apply  to  the  averment 
of  a  Jurisdictional  fact  which  mast  appear  as 
azlBtiug  at  the  time  an  order  is  mad*. 

3.  As  How.  St.  U  6109, 6747,  require  [oint- 
ed  notices  of  a  foreclosnre  sale  of  land,  wfaidi 
is  to  be  made  in  a  township  other  than  that  in 
which  the  land  ia  situated,  to  be  posted  In  both 
townships,  such  a  sale  is  invalid  where  the  affi- 
davit of  the  posting  of  notices  only  shows  that 
they  were  posted  In  tiie  township  where  the 
sale  was  made. 

4.  The  defect  Is  not  cured  by  a  .statement 
in  the  officer's  r^rt  the  sale  that  the  notices 
were  posted  In  both  townships. 

6.  Nor  can  the  defect  be  eared  hj  parol  e^ 
dencf. 

Error  to  drcidt  court,  Cass  coonty;  Diomaa 
O'Haca.  Judge. 

Action  of  eijectment  by  ths  New  Toric 
Baptist  Union  for  Mlnlst^ial  Bducaticm 
against  F.  3.  Atwell  and  anottier.  There 
was  a  Judgment  for  d^ttndanta,  and  plain- 
tiff brings  error.  Affirmed. 

M.  L.  How^  and  Coy  W.  Hmdryz.  tor 
appellant  Hars^  D.  Smith  and  Freeman 
J.  Atwell,  for  appelleea 

McaRATH,C.J.  This  Is  ejectment  Plain- 
tiff claimed  title  by  virtue  of  a  decree  and 
sale  under  certain  proceedings  to  foreclooe 
a  mortgage  which  had  been  given  to  It  The 
court  below  directed  a  verdict  for  defend- 
ants. The  Judgment  must  be  affirmed  for 
two  reasons: 

First  Defendants  In  the  foreclosure  pro- 
ceedings were  attempted  to  be  brouifht 
in  by  publication,  on  the  ground  of  non- 
i*eaidenca  The  affidavit  was  made  on  the 
16th  of  the  month,  and  was  not  filed  until 
the  SOtli.  and  an  order  of  publication  was 
made  on  the  latter  date.  An  order  of  pub- 
lication must  be  based  upon  facts  existing; 
at  the  time  the  order  ia  made.  The  ndo 
that  as  matter  of  evidence  a  fact  In  Ita  na- 
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tare  cootiiraoaa,  being  <mce  shown  to  exUrt, 
will  often  be  pr«0Dmed  to  continue,  unleas 
tbe  omktnxy  be  ahown,  does  not  app^  to 
tbe  aTermcart  <tf  a  Jnitodlctlonal  ftct,  wbtcb 
must  appear  as  existing  at  tbe  time  ttie 
ovder  la  made.  Biyan  t.  Sndtb,  10  JOeb. 
229;  McHnsti  t.  Bntler,  88  Mlcb.  185;  Arm- 
Btiong  T.  MUIdlestadt,  23  Neb.  711,  86  N. 
W.  Rep.  161. 

Second,  ^w.  St  K  6109.  6747.  required  at 
tbat  time,  before  the  amendment  of  iSSS, 
printed  notices  of  aale  to  be  posted  In  three 
pnbllc  places  In  the  township  where  tbe  stdo 
Is  to  be  made,  and,  If  made  In  a  towmdilp 
other  than  that  In  which  the  premises  are 
situated,  Ihoi  sodi  notice  must  also  be 
posted  up  In  three  puUio  places  in  the 
township  In  urtil^di  the  premtoea  are  altuat- 
ed.  me  commiask>ner*a  report  of  aale  re- 
cites that  be  caused  notices  of  sncih  sale  to 
be  adrertised  for  six  succesrire  we^s,  1^ 
causing  printed  notices  Ibereof  to  be  ta.a- 
teaed  up  In  three  pubUo  plaoea  In  the  town- 
ship of  La  Grange,  where  the  sale  waa 
made,  and  also  In  Ouree  pTdMlc  places  In  tiie 
Tillage  of  Dowaglac,  where  said  premises 
are  sltnated,  ''affidavits  showing  the  fasten- 
ing tip  of  widcb  notices  are  hereto  attached, 
marked  "ExhlMt  A.* "  One  of  the  affidavits 
annexed  was  that  of  the  publisher,  showing 
the  newspaper  publication,  and  tbe  other  af- 
fidavit set  forth  tbat  the  affiant  posted  no- 
tloes  'In  three  public  places  In  the  township 
of  Lia  Grange,  where  said  sale  occurred," 
but  contained  no  averment  that  notices 
were  posted  In  the  township  where  the  prop- 
erty was  situated.  The  statutory  notices  of 
sale  are  indispensable,  and  strict  proof 
thereof  must  appear  of  record.  The  state- 
ment by  the  officer  In  his  report  of  sale  win 
not  avoid  a  defect  In  the  affidavit  upon 
which  tbB  report  rests  ns  proof.  Perrlm  v. 
Fetters,  35  &Ilch.  233.  Parol  evidence  Is  In- 
admissible to  supply  a  Jurisdictional  defect. 
Montgomery  v.  Merrill,  36  Mich.  97.  It  Is 
onnecessary  to  notice  the  other  questions 
raised  by  the  record.  The  judgment  Is  af- 
llrmed.  The  other  justices  concurred. 


HOLMES  v.  COLB. 
(Supreme  Court  of  Michigin.  April  T,  1S98.) 

JOSTICB'S  JUDOKBST^VaLIDTTT  — COMTBADIOTIKO 

Dock  ST. 

1.  A  justlee'i  jud^ent  cannot  be  lostalned 
where  his  docket  shows  tbat  the  sammous  was 
Iftsned  on  the  12th  of  the  month,  returnable  on 
the  20th,  and  the  Judgment  rendered  on  the 
10th. 

2.  The  docket  entries  if  a  jnatice  of  the 

Jeace,  showing  a  judgment  to  have  been  ren- 
ered  before  the  issuance  of  the  summons,  can- 
not be  contradicted  by  the  return  to  the  writ. 

3.  Parol  evidence  is  Inadmissible  to  vary  or 
explam  a  Justice's  docket  so  as  to  give  him  Ju- 
risdiction tbat  does  not  appt^r  on  its  face. 

Err(»r  to  drcnlt  ooort;  Battm  county;  Frank 
A.  Hooter,  Judge. 

Actton  commenoed  In  the  Justice's  ooort 
by  WUIlam  S.  Hobnaa  agolost  Sarah  Cole. 


A  Judgmmt  was  rendered  for  plaintiff,  and 
affirmed  on  certiorari  In  the  dronlt  oonrt; 
and  defendant  brings  error.  Reversed. 

Claifee  &  Jones,  for  appellant.  Oasslas 
Alexander,  for  apjftilBB. 

McORATH.  J.  This  suit  was  commenced 
In  Joatloe'a  court,  heard  on  certiorari  In  the 
drcolt,  where  judgment  for  plaintilf  was 
affirmed,  and  defendant  brings  the  case  here 
by  writ  of  error.  The  docket  of  the  justice 
shows  that  the  summons  was  Issued  Janu- 
ary 12tb,  returnable  January  20th,  and  that 
Judgment  was  rendered  January  lOtb.  The 
docket  entry  must  control,  and  cannot  be 
contradicted  by  the  return  to  the  writ 
Parol  proof  is  Inadmissible  to  vary  or  ex- 
plain a  justice's  docket  so  as  to  give  him  Ju- 
risdiction that  does  not  appear  on  Its  face. 
Mudge  V.  Taples,  58  Mich.  307.  25  N.  W, 
Rep.  207;  Weaver  v.  Lammon,  62  Mich.  366, 
28  N.  W.  Rep.  905;  ToUver  v.  BrowneD, 
(Mich.)  51  N.  W.  Rep.  302.  It  Is  unneces- 
sary to  refer  to  other  alleged  defects  In  tbe 
docket  entries.  The  judgment  Is  reversed, 
with  costs  of  both  courts  to  defendant. 

HOOKER,  G.  J.,  and  MONTGOMERY,  J., 
did  not  alt   Tbe  other  Juatlcea  otmcarred. 


.    Sll^y  T.  MIGHIOAN  OAB  Ca 

(Supreme  Court  of  Mldilgan.  April  7,  1888.) 

Nbguoescb— Cabelebs  Driving — Isstbuctio.\b— 
Dauaobs. 

1.  In  an  action  for  Injuries  caused 'by  a  col- 
lision with  defendant's  track,  the  driver  of  the 
truck  testifisd  that  before  the  c<^li8k>n  be  had 
been  thrown  from  the  truck,  and  in  falling  let 
go  the  lines,  and  that  the  horses  ran  into  plain- 
tiff before  ne  could  overtake  them.  Plaintiff 
testified  that  st  the  time  of  the  colllnon  he  saw 
n  man  on  the  truck.  A  poUceiuan  saw  the 
driver  on  the  truck  after  the  collision,  and  be- 
fore he  came  back  to  the  scene  of  the  collision, 
and  testified  that  the  driv«r  told  Urn  bis  seat 
tilted,  and  the  horses  got  the  better  of  him,  bnt 
did  not  say  he  had  fallen  off.  Held,  that  there 
was  erideuce  for  the  jury  as  to  whether  the 
driver  was  on  the  truck  at  the  time  of  the  col- 
lision. 

2.  Defendant  cannot  oomirialn  of  a  portion 
of  the  court's  charge  which  is  the  same  as  an 
instruction  requested  by  him, 

3.  In  an  action  for  personal  Injuries  plain- 
tiff cannot  show  as  an  element  of  damages  that 
he  was  compelled  to  close  bis  shop,  and  what 
the  profits  of  bis  shop  bad  been  in  the  past, 
where  the  declaration  does  not  count  spedally 
upon  loss  of  profits. 

4.  Loss  to  a  person  injured,  of  profits  in 
conducting  a  business  io  which  he  hired  other 
persons  to  work,  Id  not  a  necessary  consequence 
of  the  Injary.  The  extent  of  his  recovery  on 
such  ground  would  be  what  bla  servlcaB  were 
worth  In  conducting  the  badness. 

Bmw  to  dnndt  court,  Wayne  oounlgr; 
Geortre  S.  Ilosmer.  Judge. 

Actton  by  James  D.  Sllby  against  the  Mldk* 
Igan  Car  Company  for  personal  Injuries. 
There  was  a  Judgment  tar  plaintiff,  and  de- 
fendant  brings  enor.  Reversed. 
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WellB,  Angcll.  Boj-nton  &  >[cMniaii,  for 
appellant.  John  Ward,  for  appellee. 

MONTGOMERY,  J.  This  Is  an  action  on 
tbe  case  for  personal  Injuries  received  hy 
the  plaintiff  on  January  81,  1880.  PlalntifC 
had  verdict,  and  defendant  brings  «Tor. 
The  plalntff  lived  on  Eighteenth  street  In  the 
city  of  Detroit,  and  about  6:30  In  the  eT«»- 
tng  of  the  day  above  mentioned  he  drove 
with  a  horse  and  buggy  to  Michigan  avraue. 
to  get  a  basket  of  cool.  He  drove  his  horse 
close  to  the  curb  in  front  of  the  coal  yard. 
When  the  coal  had  been  put  Into  the  buggy, 
and  just  as  he  was  about  to  drive  away,  a 
truck  belonging  to  defendant,  coming  up 
from  behind,  struck  the  near  bind  wheel 
of  his  buggy.  The  force  of  the  blow  threw 
the  plaintiff  backward  out  of  his  buggy  onto 
the  pavement,  and  Injured  his  knee  and  arm. 
The  plaintiff,  at  the  time  of  the  Injury,  was 
41  years  of  age.  His  buainess  was  manu- 
facturtng  furniture.  He  rented  a  shop,  hlr- 
oil  the  help,  and  worked  with  them,  over- 
seeing the  work.  He  made  from  hie  busi- 
ness from  ¥600  to  $S00  a  year.  By  reason 
of  his  injury  he  claims  that  he  was  com- 
pelled to  close  his  shop,  and  opened  it  after- 
wards only  temporarily  for  the  purpose  of 
selling  out  the  stock. 
It  is  claimed  by  the  defendant: 
1.  That  there  is  no  evidence  to  sustain 
the  plaintiff's  cause  of  action,  for  the  reason 
Hiat  he  Insists  that  there  was  no  one  in 
charge  of  the  team  and  truck  at  the  time 
of  the  injury.  Defendant's  driver  who  liad 
charge  of  the  team  and  truck  that  day  t^tl- 
fled  that  before  the  accident  occurred,  and 
as  he  turned  upon  Mlchig^  avenue,  he  was 
Edtting  on  a  box  on  his  truck;  that  the  front 
wheel  of  the  truck  struck  down  Into  a  hole 
In  the  pavement,  when  he  was  thrown  off 
from  Qie  box,  and  In  falling  let  go  of  the 
lines,  and  his  team  started  off,  and  before 
he  overtook  them  the  truck  struck  the  plain- 
tiff and  caused  the  Injury.  The  plaintiff 
testified  upon  this  subject  ttiat  as  the  truck 
struck  his  buggy,  and  as  It  passed,  he  first 
saw  a  man  on  the  truck,  but  could  not  tell 
who  he  was.  He  saw  this  as  he  was  falUng 
from  the  buggy.  The  patrolman  on  duty 
there  testified  that  defendant's  driver  said 
to  him  as  he  came  back  where  the  Injury 
occun'ed  that  the  box  tipped  over  on  the 
truck,  and  the  horses  got  the  better  of  him, 
but  he  did  not  say  that  he  fell  «itirely  off. 
The  patrolman  saw  the  driver  after  ilie  ac- 
cident occurred,  and  before  he  came  back 
to  the  scene  of  the  Injury,  and  he  was  then 
on  the  truck  driving  In  the  regular  way. 
The  negligence  charged  In  the  declaratlop 
that  the  defendant,  by  its  servant,  so  care- 
lessly and  Improperly  drove,  governed,  and 
directed  Its  said  truck  and  horses  that  by  and 
through  the  carelessness,  negiiKcui;i:.  uiiu 
Improper  conduct  of  said  defendant,  by  its 
said  servant  In  that  behalf,  said  truck  of 
defendant,  without  f&ult  or  n^clect  of  tba 


plaintiff,  thai  and  there  waa  driTCO  by  said 
servant  Into  and  atnidc  the  nld  busgy 
of  plaintiff  vlUi  great  force  and  vtolmce.  and 
thereby  the  plaintiff  was  then  and  fluve  cast 
outand  thrown  with  great  vtoloice  from  said 
bnagy  to  and  npan  the  pavement  ot  said 
street.  The  oonrt  cSiaxgeA  the  jury,  mider 
the  evklotce  above  stated,  in  accordant 
with  this  aU^pttlon  In  the  dedaratlfm,  tliat 
If  they  believed  this  driver  was  in  cbarse 
of  die  team  at  tbe  time  the  acddrat  occur- 
red, and  that  by  reason  ot  fala  n^llgence 
the  colUfllott  occurred.  Inasmuch  as  Hkere 
was  no  claim  of  any  contributory  negUgenoc^ 
the  defendant  would  be  liable  to  pay  anidi 
danuiges  as  the  jnry  should  find  the  plain- 
tiff had  suffered  by  reason  of  the  acdd^it. 
We  think  there  was  ample  evidence  to  go 
to  the  jury  upon  the  question  of  whetlier 
the  driver  was  upon  the  truck  at  the  time 
the  accident  occurred,  and  that  tbe  court 
properly  submitted  that  question  to  ttie  Jury 
for  their  determination. 

2.  It  is  claimed  that  the  court.  In  Its  charse, 
submitted  an  Issue  not  made  1^  the  decla- 
ration, and  thus  permitted  a  recovery,  not- 
withstanding a  variance.  The  claim  made 
by  the  decloratlou  as  to  the  manner  in  whlcdi 
the  accident  occurred  has  already  been  stat- 
ed, and  involved  the  daim  that  the  team 
was  in  cliarge  of  the  driver  at  the  time.  The 
chaise  of  the  learned  circuit  judge  upon  UtiA 
subject  was  as  follows:  "The  owner  or  driv- 
er of  the  horses  being  driven  along  the  hl£^- 
way  is  not  respMislble  for  the  consequenoeR 
of  hia  horses  running  away,  or  for  Injuries  In- 
flicted while  his  horses  were  out  of  his  con- 
trol, providing  he  has  used  reasonable  oare  in 
driving  and  controlling  them.  That,  gen- 
tlemen of  tbe  jury,  is  nnquestitmably  so.  'be- 
cause all  we  can  expect  of  humanity  is  that 
reasonable  care  which  a  reasonably  prudrat 
person  does  use  In  the  management  of  the 
ordinary  affairs  of  life.  X  cha^e  you  that 
the  horses  and  truck  of  the  defendant  were 
being  lawfully  used  upon  the  highway  at 
the  time  of  the  collision  with  plaintiff's 
buggy;  and  if  the  collision  occurred  while  the 
driver  had  temporarily  lost  control  of  the 
horses  by  reason— If  you  should  find  that 
he  was  thrown  trom  the  trucdc  In  tiie  manner 
that  he  has  described,  but  If  his  loss  of 
control  was  not  the  result  of  want  of  care 
on  Ills  part,  the  collision  must  be  regarded 
as  acddental,  and  the  plaintiff  could  not 
under  those  circumstances  recover."  The 
charge  is  not  subject  to  the  objection  urged. 
It  Is  claimed  that  the  jury  might  have 
Inferred  from  the  Instruction  that,  if  the 
team  was  out  of  the  control  of  the  driver 
at  the  time  of  the  collision,  this  would  not 
prevent  recovery,  provided  the  Jury  found 
that  the  loss  of  control  was  the  result  of 
want  of  reasonable  care  on  his  part  "Hiere 
are  two  answers  to  this  claim:  First,  that 
the  circuit  judge  distinctly  told  the  jury 
that,  "If  the  driver  was  thrown  from  tbe 
tmok  as  (dalmed  tqr  blm,  then,  under  Ihoae 
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clrcximstances,  I  charge  yon  there  It  no  eTl- 
deuce  of  want  of  proper  care  <m  Us  part;" 
and  agalOt  "bo.  If  yon  find  tbat  dtlrer 
was  throvn  from  the  trook  as  claimed  by 
Mm,  then  under  those  drcomBtances,  your 
verdict  must  be  fbr  the  defendant;"  and 
again,  "so  I  charge  yoa  In  this  case  that  If 
you  find  that  the  driver  was  not  on  ttie  truck 
at  the  time  the  ctdllslon  occurred,  as  tes- 
tltied  to  by  the  driver^  Mishafskl,  and  the 
other  witnesses  who  have  testified  to  that 
point,  there  could  be  no  recovery  under  the 
declaration,  and  under  those  drcomstanoes 
the  verdict  most  be  for  the  d^endant"  He 
bad  previously  Instructed  the  jury  as  fol- 
lows: "I  want  to  say  that  became  an  aoddoit 
has  happened  It  does  not  necessarily  follow 
that  any  one  has  beat  gull^  of  negUgenoe." 
He  concluded  his  instruction  by  saying: 
"But  If  you  find  that  the  driver  was  not 
there,  and  that  it  was  an  unavt^ble  colU- 
sioD,  then,  and  under  those  dicomstances, 
as  I  have  already  told  yon.  your  verdict 
must  be  for  the  defendant"  There  was  no 
room  for  the  Jui^  to  mlBapprehaid  the  Im- 
port of  these  Instructions.  They  wer^  dear, 
and  covered  the  law  as  claimed  by  the  de- 
fendant. But  a  further  answer  to  the  ob- 
Jectton  Is  ttiat  the  very  Instmction  which  Is 
now  dalmed  by  Implication  to  have  given 
the  Jury  to  understand  if  Qie  aoddoit 
occurred  while  the  horses  were  free  from 
the  driver's  oontn^  and  yet.  If  tbe  loss  of 
control  was  the  result  of  want  of  care  on 
his  part,  that  the  defendant  would  still  be 
liable  for  the  oolllston,  resulted  from  em- 
bodying in  the  charge  of  the  court  the  de- 
fendant's fourth  request,  which  was  as  fol- 
lows: "The  hones  and  track  of  Uie  defend- 
ant w«»  being  lawfully  used  upon  the  high- 
way at  the  time  of  the  ccdllslon  with  the 
plalntMTs  buggy,  and  U  the  colUdon  ooonrred 
while  the  driver  bad  tonporarily  lost  ohi- 
trol  of  the  horses,  and  If  his  loss  of  control 
was  not  the  lesnlt  of  want  of  reasonable 
care  on  his  part,  the  collision  must  be  re- 
garded as  acefalental,  the  plaintiff  oan- 
not  reoover." 

a  It  is  claimed  fliat  Oie  court  erred  In 
permitting  the  plaintiff  to  show  as  an  ele- 
ment of  damage  that  he  liad  heea  oUlged 
to  close  his  du^  and  furOier  to  show  irtiat 
the  profit  of  his  shop  had  beoi  in  the  past 
A  majority  of  the  court  are  of  opinion  that 
the  objection  to  this  testimony  was  saffldrat 
to  apprise  the  court  below  and  the  idaln- 
tlff  of  the  point  relied  upon.  This  being 
conceded,  it  foUows  that  time  was  error 
in  tlie  ruling.  The  declaration  did  not  count 
specially  upon  this  alleged  loss  of  proflta, 
and  the  case  falls  within  JosUn  v.  Ice  Co., 
fiO  HkflL  B19,  15  N.  W.  Bep.  8S7.  Further 
more,  the  kas  of  profits  In  conducting  a  busi- 
ness Involving  the  labor  of  others  Is  not  a 
necessary  consequence  of  personal  injury  to 
the  idalntiff.  The  extmt  d  bis  recovery 
upon  this  ground  would  be  what  his  services 
wt>»  wortti  In  the  conduct  of  such  a  bu^- 


ness  as  he  was  oigaged  In.  3  Suth.  Dam. 
268;  Uarks  v.  BaUroad  Co.,  14  Daly,  61; 
Mastertou  v.  Mt  Yenion,  68  N.  Y.  3&i;  J(dm- 
son  V.  Railroad  Co..  62  Hun,  111,  4  N.  Y. 
Supp.  848;  imerbach  v.  Kubber  Co.,  64  Wis. 
208,  11  N.  W.  Bep.  514. 
.  Judgment  reversed,  and  a  new  trial  mv 
dered. 

HOOKEB,  a  J.,  and  McGBATH  and 
LONO,  IJ.,  concurred  wltfa  MONTOOBCSBY. 
J.   GRANT,  J.,  ocmcurred  In  tiie  result 


UARKI^T  V.  WHITMAN. 
(Supreme  Court  of  Michigan.  A^  7,  1883.) 
Assault  and  Batteri— What  Ck>xsTiTUTS8. 
Where  students  engage  In  a  game  of 
"rush,"  by  which  they  form  In  s  line,  each  one 
In  the  rear  pushing  the  one  in  advance  of  him, 
and  so  on  tbrongb  the  line  until  the  one  to  be 
"nuhed,"  and  who  is  ignorant  of  what  Is  com- 
ing, is  rushed  upon  by  the  one  in  his  rear,  the 
Kame  Is  a  dangerons  one,  and  the  student  who 
rushes  upon  and  injures  an  ansaspecting  Mlow 
student,  who  fa  not  pvticipating  In  the  play,  is 
goilbr  of  an  assault,  and  liable  for  damages; 
and  It  is  no  defense  thnt  he  was  poshed  by  the 
others,  or  that  he  did  act  anticipate  the  couse- 
qnousea,  or  that  the  povon  Injured  was  a  td- 
low  student,  and  not  a  stranger. 

Error  to  circuit  court,  Berrien  coun^; 
Thomas  O'Hara,  Judge. 

Action  by  Fred  Markley  against  Frank 
Whitman  for  assault  and  battery.  There 
was  a  Judgment  for  plaintiff,  anddefteidant 
brings  error.  Affirmed. 

A.  A.  Worttiington  and  Alex.  Bmery. 
(George  S.  Oapp,  of  counsel.)  for  appellant. 
A.  c.  Roe,  Spafford  Try  on,  and  Edward 
Bacon,  for  appellee. 

LONG,  J.  Plaintiff  and  defendant  were 
both  students  at  the  Buchannan  high 
school.  On  February  7, 1890,  while  the  plain- 
tiff wasonhis  way  home  from  schoc^  the  de- 
fendant and  others  of  the  scholars  were  en- 
gaged in  what  la  called  a  "rush"  or  "bone 
game."  The  practice  of  the  game  Is  to  find 
some  one  in  advance,  when  the  otlieis  form 
in  a  line,  each  one  in  the  rear  pushing  the 
one  in  advance  of  him,  and  so  on  through 
the  line  until  the  one  to  be  "rushed,'*  who 
knows  nothing  of  what  Is  coming,  is  rudied 
npon  by  the  one  in  his  rear,  and  pushed  or 
rushed.  On  the  day  In  question  the  plaintiff, 
while  going  towards  home  on  the  ddewalk, 
was  to  be  rushed.  The  d^endant  was  In 
his  immediate  rear,  and  engaged  in  the 
game.  When  pushed,  he  rushed  upon  the 
plaintiff,  striking  him  with  his  hands  be- 
tween the  shoulders  with  such  violence  that 
the  plaintiff  was  thrown  nearly  to  the 
ground.  Immediately  thereafter  he  lost  his 
Tolce  above  a.  wbisper,  and  has  never  re- 
covered its  use.  His  neck  was  nearly  frac- 
tured, and  for  st>vi>rn]  months  he  was  com- 
pelled to  take  mutlical  treattoont  in  Chlca^ 
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It  Is  claimed  tliat  he  suffered  great  pnln, 
and  has  not  folly  recovered.  This  action 
was  broQght  to  recover  for  the  injuries  thua 
occasioned.  On  the  trial  In  the  court  below, 
the  plaintiff  had  verdict  and  Judgment  for 
$2,500.  Defendant  brings  error. 

The  errors  relied  upon  relate  prlodpally  to 
the  charge  of  the  court  It  was  claimed  on 
the  trial  in  the  court  below  (1)  that  the  push 
against  the  plaintiff  was  not  an  assault,  and 
therefore  not  acticmable;  (2)  that  it  was  a 
pure  accident;  (3)  that  it  was  not  a  dan- 
gerous game,  and  the  results  which  followed 
from  the  push  could  not  have  been  antic- 
ipated; (4)  that  the  defendant  only  put 
himself  in  a  petition  ready  to  be  pu^ed  if 
the  spirit  of  ^Uc  should  be  entered  into  by 
those  behind  him,  and  hia  ruith  upon  the 
plaintiff  was  neltiier  Invited  nor  approved; 
(5)  tliat  there  waa  no  unlawful  Intrait  to 
Injure  the  plaintiff.  It  la  Insisted  that  the 
court  briow,  in  Its  charge,  entirely  Ignored 
the  claim  of  the  defendant  made  on  the 
trial;  and  also  that  the  plaintiff  was  one 
of  the  school  fellows,  and  stood  in  a  differ- 
ent position  to  the  defendant  than  would 
a  stranger.  The  court  instructed  the  joiy 
substantially  that,  If  the  plaintiff  waa  par^ 
tidpatiiig  In  the  play,  or  to  any  way  con- 
tributed to  the  Injury,  he  could  not  recover; 
that,  to  entitle  the  piatnHff  to  recow,  he 
must  show  by  a  prepmderanoe  of  evidence 
thkt  tiie  game  waa  a  dangerous  one,  and 
that  the  Injury  was  occasioned  by  the  push 
given  by  the  defaidant;  and  that  the  de> 
fendant  willfully  pushed  the  plaintiff,  or  was 
voluntarily  engaged  In  the  game,  whldi 
most  be  fotmd  to  be  dangerous,  and  one 
reasonably  calculated  to  be  dangerous  to 
Innocent  persons  lawfully  traveling  along 
the  sidewalk  upon  which  the  play  was  con- 
ducted. The  court  below  further  Instructed 
the  jury  as  fbllows:  "If  ^e  game  In  ques- 
tion was  a  dangerous  one  to  Indulge  In  on 
the  street  and  at  the  time  In  question,  and 
if  the  dftfbndant  was  voluntarily  engaged 
In  suA  play  at  the  time  of  the  accident,  and 
if  liie  plalptlff  was  not  participating  In  such 
sport,  and  was  not  gtiflty  of  conduct  which 
in  any  way  contributed  to  the  injury,  but, 
on  the  contrary,  was  lawfully  traveling  on 
the  sidewalk,  and  In  the  exercfae  of  reason- 
aUe  care,  and  If  the  defendant,  while  so 
playing,  pushed  the  plaintiff  and  injured  blm. 
he  Is  liable;  and  in  such  case  it  is  no  excuse 
for  him  to  say  ^t  be  himself  was  pushed 
against  tiie  pliUntiff  by  some  oilier  Xxsy." 
This  charge  folly  protected  ttie  rights  of 
the  defendant,  and  was  as  flaTorable  to  him 
as  the  facts  of  tlie  case  warranted.  In  t&ct, 
on  tiie  trial  it  was  Uttle  in  dispute  that  the 
injury  occurred  exactly  as  the  plataitiff 
claimed.  He  was  peaceably  walking  along 
the  street,  and  had  no  intimation  that  he 
was  to  be  "rushed."  He  was  not  participat- 
ing in  the  game,  and.  If  his  testimony  la 
true,  never  hod  taken  part  In  It,  and  on  that 
ocoaaion  was  not  anticipating  that  he  was 


the  victim  selected  to  be  rushed.  It  was 
an  assault  upon  him,  and  the  court  correct- 
ly stated  the  rules  of  law  applicable  to  tbe 
case;  at  least  the  defendant  had  no  reason 
to  complain.  It  Is  evident  that  the  defend- 
ant was  one  of  those  engaged  in  the  game, 
which,  upon  a  bare  statement  of  the  man- 
ner In  which  It  is  to  be  played,  must  be  re- 
garded asdangerous.  He  voltmtarlly  engaged 
lnit,aikdhls  oondnct  occasioned  the  Injury.  It 
was  unlawful  to  "msh"  the  plaintiff  onder 
the  drcomstances  shown,  and  the  defendant 
must  be  held  responsible  for  tlie  conse- 
quences which  followed.  It  may  be,  and 
probably  Is,  true  that  those  taking  part  In  It 
did  not  anticipate  the  Injurious  effects  c^oa 
the  plaintiff;  but  that  does  not  lessen  the 
plaintiff's  pain  and  suffering,  or  make  the 
act  less  unlawfol.  The  plaintiff,  while  pass- 
ing along  flie  street,  and  not  engaged  In  the 
sport,  had  tiie  same  right  to  be  protected 
from  such  an  assault  as  a  stranger  would 
have  had,  and  the  assault  upon  him  waa  as 
unlawful  as  It  would  have  been  upon  a 
stranger.  We  find  no  error  in  the  case,  and 
the  Judgment  must  be  afflrmed,  wtOi  costs. 

MONTOOMERT,  7.,  did  not  dt  ISie  oth- 
er justices  concnrred. 


DAGOBTT  V.  HATWARD. 
(Sapreme  Court  of  Midilgan.    April  7,  1893.) 

OOHSTRCCTIOS  OP  COKTKACT— QtmaTION  FOB  JCKT 
— RULIIlOa  OK  EVIDEXCB. 

1.1a  an  action  <mi  a  contract  for  cottinx. 
sawing,  and  piliog  standing  timber,  a  clause 
provided  that  the  logs  shoald  be  scaled  by  a 
competent  scaler,  and  that  no  dlscomit  for  de- 
fects shoald  be  allowed  "except  the  logs  made 
less  than  three  fourths  merchaataUe  lamber." 
ffdd,  that  the  court  properly  treated  the  clause 
as  ambiguous,  and  left  it  to  th»»  Jutt  to  decide 
^at  price  was  to  be  paid  in  case  the  timber 
made  less  than  three  fourths  merchantable 
lumber, 

2.  Where  both  parties  aud  a  witness  for  de- 
foidant  testified  as  to  what  waa  the  agreed 
price  in  case  the  timber  made  less  than  three 
foarths  mnchantable  lumber,  an  error  in  ex- 
cluding a  questioD  previously  put  to  plaintiff  on 
cross-exanunatiOD,  as  to  what  tiie  agreement 
was,  was  harmless. 

3.  PlaiatiS  testiBed  that  the  8«reemeat  was 
that  be  should  scale  the  Jogs  under  the  super- 
vision of  defendant's  agwit,  and  claimed  that 
the  log  scale  should  mr&m  the  price  to  be  paid. 
Defmdant  claimed  that,  as  no  third  person  had 
been  agreed  ou  to  scale  the  logs,  uo  scale  was 
entitled  to  considerntion  but  the  lumber  scale. 
HM,  that  the  qoestkm  Aether  plaintiff's  scale 
waa  authorized  by  the  contract  was  for  the 
juiy. 

Error  to  circuit  oonrt,  Kmt  connty;  Wil* 
liam  B.  Grove,  Jtidge. 

Action  by  Marshall  L.  Daggett  agalmrt 
John  W.  Hayward  to  recover  the  contra c« 
price  for  sawing  lumber  for  d^endant. 
There  was  Judgment  tm  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Earle  &  Hyde,  for  appellant.  Ward  & 
Wai-d,  for  appellee. 
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HONTGOMBRY,  J.  The  plaintiff  sues  for 
a  saw  bill.  The  work  was  performed  under 
*  writteu  contract,  and  the  questions  lu- 
Tolred  chiefly  relate  to  the  construction  to 
Oe  given  to  the  aKreemeut  The  material 
portions  of  the  contract  are  aa  follows: 
"The  party  of  the  first  part  agrees  to  cut, 
saw,  pile,  and  cover  up  after  being  sawed, 
the  standlDg  timber  on  [certain  lands,  de- 
scribins  them,]  for  party  of  second  part, 
Aoing  the  same  as  per  instructions  given, 
from  time  to  time,  by  the  party  of  the 
second  part  It  Is  mutually  agreed  the  logs 
cut  stuUl  be  scaled  by  a  competent  scaler 
by  Doyle  and  Scribner's  scales,  and  divi- 
sion or  the  average  of  the  two  shall  be  ac- 
cepted aa  correct  No  discount  for  de- 
fects to  be  allowed  except  the  logs  make 
leas  than  three  fourths  merchantable  lumber; 
said  lumber  to  be  piled,  each  length  and 
thickness  separately,  and  with  thi«e  stick- 
ers: the  end  stickers  to  run  over  each  end 
to  protect  same  from  checking;  to  be  pUed 
five  rods  from  fence  In  the  dealing  from 
the  woods;  all  oak,  elm,  ash,  and  pine  are 
the  kinds  of  lumber  to  be  sawed  under  ttils 
contract"  Then  follows  provision  for  pay- 
ment 

The  plaintiff  contends  that  the  questlcoi 
of  whether  the  logs  would  cut  more  than 
three-fourths  merchantatde  was,  by  the 
terms  of  the  contract  to  be  determined  by 
the  log  scale.  The  defendant,  on  the  other 
hand,  contends  that  this  question  was  to  be 
determined  by  the  scale  of  lumber  after  It 
was  sawn,  and  take  the  further  ground 
that  If  the  lumber  turned  out  to  be  less 
than  three  fourths  merchantable,  no  al- 
lowance should  be  made  for  sawing  any 
but  the  merchantable  timber;  so  that 
if  the  idalntlff  should  have  sawn  100,000 
feet  three  fourths  of  which  was  mer- 
chantable, he  would  be  entitled  to  receive 
pay  for  the  entire  cut;  but  if,  by  rea- 
son of  unexpected  defects  In  cutting  an 
additional  1,000  feet  an  excess  of  one  fourth 
should  have  provoi  unmerchantable,  this 
would  work  a  forfeiture  of  his  rl^t  to  re- 
ceive pay  for  every  portion  of  the  unmer- 
chantable previously  sawn.  ,The  statement 
of  this  latter '  proposition  is  suffldent  to 
demonstrate  that  this  constructloa  is  to  be 
adopted  only  in  cose  the  plain  terms  of  the 
contract  enact  such  an  intent  We  do  not 
discover  any  such  plainly  expressed  intent 
in  this  contract  It  Is  provided  simply  that 
there  shall  be  no  discount  imleas  the  wje- 
merchantable  exceeds  one  fourth  of  the 
whole  cut  The  Inference  would  be  rather 
that  the  excess  over  one  fourth  should  not 
be  paid  for  than  that  the  plaintiff  should 
be  treated  as  an  Insurer  of  the  quallly  of 
defendant's  timber.  The  circuit  Judge  prop- 
erly treated  this  provl^on  as  ambiguous, 
and  left  It  to  the  Jury  'to  determine  upon 
proofs  as  to  what  the  parties  intended  as 
to  the  price  to  be  paid  in  case  the  timber 
cat  less  than  three  fourths  merchantable. 


Error  is  as^gned  upon  the  ruling  of  the 
court  excluding  a  question  put  to  the  plain- 
tiff upon  cross-examination  as  to  such  un- 
derstanding. The  drcult  Judge  at  the  time 
considered  it  Immaterial,  but  suh9equen^ 
ly  both  parties  and  the  defendant's  witness 
Qmery  were  permitted  to  testiiy  upon  the 
subject,  and  the  defendant  was  afforded  an 
opportunity  to  cross-examine  the  plalntlfl. 
We  do  not  think  the  defendant  suffered 
from  the  error  in  exduding  the  question 
in  the  first  Instance. 

I'he  main  proposition  Is  whether  the  log 
scale  should  determine.  We  think  the  plain- 
tiff's the  correct  construction  of  the  con- 
tract aa  to  this  question.  The  logs  belonged 
to  the  defendant  There  was  no  other  pur- 
pose In  providing  for  a  scale  of  the  logs 
than  to  fix  compensation  for  plaintiff  for 
his  work.  No  lumber  scale  is  provided  for. 
Stress  Is  laid  by  defendant's  counsel  on  the 
language:  "No  discount  for  defects  to  be 
allowed  except  the  logs  make  less  than 
three  fourths  merchantable  lumber."  The 
purpose  of  the  log  scale  Is  to  determine  the 
quantity  of  lutaiber  which  the  timber  will 
cut  and  the  parties  evidently  Intended  that 
no  discount  was  to  be  allowed  unless  the 
logs  by  such  agreed  scale  should  make  leas 
than  three  fourths  merchantable.  The  cir- 
cuit Judge  treated  the  clause  as  amblguotis, 
and  admitted  testimony  of  the  surroundings 
and  subsequent  dealings  of  the  parties,  and 
left  It  for  the  Jury  to  determine  the  In- 
tent from  the  contract  aided  by  such  parol 
testimony.  This  course  was  certainly  aa 
favorable  to  tlie  defendant  as  he  had  the 
Tlf^bt  to  expect  and  the  Jury  evidently 
found  against  the  defendant's  contention. 

It  Is  insisted  that  as  no  third  person  was 
agreed  upon  to  scale  the  logs,  there  Is  no 
scale  entitled  to  be  considered  except  the 
lumber  scale.  The  plaintiff,  however,  testi- 
fled  that  tt  was  agreed  ttiat  he  (the  plain- 
tiff) and  Mr.  Emery,  an  agent  of  the  de- 
fendant should  scale  the  logs,  or,  rather, 
that  the  plaintiff  should  scale  them  under 
the  supervision  of  Emery;  and  on  a  former 
trial  of  the  case  the  defendant  testified  as 
follows:  "There  was  an  understandtog  be- 
tween Mr.  Daggett  and  I  that  It  was  not 
worth  while  to  provide  a  scaler;  that  he 
could  scale  the  logs,  and  Mr.  Emery  would 
be  tbere  to  scale  the  lumber.  Mr.  Emery 
would  be  protection  enough  for  me.  Mr. 
Daggett  would  protect  himself,  of  course. 
He  was  there  on  the  ground.  Question. 
That  was  the  understanding,  then,— that 
Daggett  should  go  on  under  the  siqwrvl- 
slon  and  presence  of  Emery  and  scale  those 
logs?  Answer.  Yes,  sir."  The  question  of 
whether  the  scale  by  the  plaintiff  was  au- 
thorized was  submitted  to  the  Jury,  under 
proper  instructions,  and  in  this  there  was 
no  error.  In  a  statement  fnmidied  by 
Emery,  defendant's  agent  to  the  plaintiff, 
it  appears  that  more  than  three  fourths  of 
the  lumber  cut  was  mendtantable,  according 
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to  this  scale.  Included  In  the  scale  were 
9^  feet  "4x6,  6x6,  6x8,  6x12,  merchant- 
able." Emery  attempted  to  explain  this 
Item  hj  saying  that  he  used  the  word  "mer- 
chantable" to  distinguish  the  lumber  from 
dead  culls,  although  the  evidence  shows 
that  the  statement  was  furnished  to  the 
plalntlDF  after  the  controversy  had  arisen 
between  Qie  parties  over  the  subject-mat- 
ter of  this  suit  It  was  not  only  competent 
for  the  circuit  Judge  to  submit  this  ques- 
tion to  the  Jury,  but  It  is  far  from  surpris- 
ing that  his  explanation  proved  unsatisfac- 
tory. We  think  the  verdict  of  the  Jury  In 
this  case  Is  right,  and  that  no  error  to  the 
damage  of  defendant  was  committed.  The 
Judgm^t  Bbould  be  affirmed*  with  costs. 
Tba  other  Jostieea  concurred. 


HATT  T.  EVENING  NEWS  ASSTN. 
(Supreme  Court  of  Michigan.    April  7,  1888.) 
Libel  — PuiAViNG  am>  Fhoup  —  Dauaobs  —  In- 

STBL'<-riOMS. 

1.  Ad  article  was  published  in  defendant's 
paper,  setting  fbrth,  in  Bensatioual  strle,  that 

filaintlff  was  engaged  to  be  married  to  a  young 
ady;  that  he  had  ordered  his  wedding  supper, 
and  hired  a  mloister  to  perform  the  ceremony; 
and  that  a  few  hours  before  the  marria^  was 
to  he  solemnized  the  lady  had  eloped  with  his 
coQsin.  It  also  charged  plaintiff  with  a  denial 
of  the  engagement,  and  of  any  relationship  with 
the  person  alleged  to  be  his  coodn.  Hew,  that 
such  publication,  if  untrue,  was  libelous,  as  tend- 
ing to  bring  ridicule  and  conteaiqit  on  plaintiff. 
S3  N.  W.  Kep.  952,  affirmed. 

2.  The  article  Is  libelous  for  the  further 
reascm  that  it  charges  plaintiff  with  a  denial  of 
facts  set  forth  therein,  in  that  such  diarge  is 
substantially  an  accusation  that  plaintiff  lied. 
53  N.  W.  Rep.  952,  affirmed. 

3.  In  an  action  for  such  libel,  testimony 
that  plaintiff's  asso^^tes  ridiculed  him,  and 
(hat  he  left  his  employment  temporarily  in  con- 
sequence of  it.  is  not  admiaaibie  unless  such 
damages  are  averred  In  the  declaration;  since 
they  are  not  within  the  necessary  conseqnences 
of  the  publication,  and  are  therefore  special, 
and  not  general,  damages.  63  N.  W.  Rep.  Ki2, 
reversed.  Burt  v.  M^iOn,  20  Midi.  2S0,  dis- 
tinguished. 

4.  Where  the  evidence  shows  that  defend- 
ant was  informed  of  the  falsity  of  the  article 
before  publication,  exemplary  damages  may  be 
awarded.   53  N.  W.  Rep.  952.  affirmed. 

5.  An  instruction  "that  the  reporter  of  the 
News,  [defendant  newsnaper,]  Mr.  SteT^^art,  bad 
knowledge,  prior  to  the  publication  of  the 
article,  that  the  article  was  untrue,  and  that  he 
could  easily  ascertain,  and  did  ascertain,  that 
it  was  untrue,  and  the  negligence  of  the  Even- 
ing News  to  ascertain  wss  cnlpable.  which  neg- 
lect tlie  jury  have  a  ri^t  to  consider  in  assess- 
ing the  damages  In  this  case."  is  erroneooH,  as 
beiog  contradictory  and  confasing,  but  Is  not 
ground  for  reversal,  where  it  whs  proved  be- 
yond controversy  that  such  article  was  publish- 
ed after  notice  of  its  falsitr.  63  N.  W.  Rep. 
862,  affirmed. 

On '  rehearing. 

For  former  report,  see  63  N.  W.  Rep.  952. 

MONTGOMERY,  J.  A  rehearing  has  been 
bad  in  this  case  on  the  question  of  whether 
there  was  error  in  receiving  the  testimony 
offered  to  ahow  special  damages.  In  the  for- 


mer opinion  it  was  said:  "If  the  question 
were  a  new  one  in  this  state,  we  should 
serlonsly  doubt  the  correctness  of  the  hold- 
ing below;"  but  the  court,  deeming  the  cose 
of  Burt  HcBain,  29  Mich.  260,  controUlng. 
sustained  the  ruling.  It  is  now  strenuonaly 
insisted  that  the  doctrine  of  that  case  was 
mlsappUed,  or  at  least  extended.  Upon  care- 
ful re-examlnation  of  the  question,  we  feel 
constrained  to  reverse  our  former  holding. 
In  Burt  V.  McBain  the  evidence  ofTered  was 
to  the  effect  that  plaintiff  was  exclnded 
from  society,  and  affected  in  her  health. 
This  was  held  admissible,  but  It  would  ap- 
pear to  have  been  on  the  ground  that  it  was 
ii  necessary  result  of  such  n  slander  as  was 
uttered.  We  confess  it  would  have  seemed 
to  i»  more' logical  If  the  jury  had  been  per- 
mitted to  infer  that  this  necessary  result 
followed  than  to  admit  testlmoay  of  what 
must  necessarily  be  Inferred  witibout  proof; 
but  testimony  was  admitted,  and  this  Is  what 
m&kes  the  distinction  between  tiiat  case  and 
the  one  at  bar  difficult.  We  are  convinced 
Uiat  the  testimony  givoi  In  this  case  Included 
matters  not  wltliin  the  necessary  conse- 
qnences of  the  wrong,  and  to  tliis  extent 
the  former  roBny  went  IxymA  fliat  tan  Burt 
T.  McBaln. 

The  testimony  offered  for  the  purpose  of 
showing  that  plaintiff's  associates  ridiculed 
him,  and  that  he  left  his  employment  tem- 
porarily in  consequence,  we  think  should  not 
have  been  received.  In  Newell  on  Defama- 
tion (page  779)  It  Is  said:  "The  general  rule,  ^ 
as  stated  by  Starkle,  Is  that  no  evidence  of 
special  damage  Is  admissible  unless  It  be 
averred  in  the  declaration  whether  the  spe- 
cial damage  be  the  gist  of  the  action  or  be 
used  as  matter  of  aggravation,  the  words 
being  In  themselves  actionable."  But  It  has 
been  said  that  greater  certainty  Is  requisite 
where  the  special  damage  Is  the  gist  of  the 
action  than  where  It  Is  merely  laid  by  way 
of  aggravation.  In  Sutherland  on  Damages 
(volume  3,  p.  660)  It  is  said:  "If  the  de- 
famed party  suffers  a  particular  Injury, 
which  tiie  Jury  would  not  be  entitled  to  con- 
sider as  the  necessary  result  of  the  action- 
able publication,  but  which  Is  a  natural  and 
proximnte  cousctnience  of  it,  It  may  be  the 
subject  of  additional  compensation.  ♦  •  • 
And  the  special  damages  which  must  be 
shown  in  such  cases  may  be  alleged  and 
Droved,  besides  the  necessary  or  general 
damages  in  the  class  of  cases  which  have 
been  considered;  and  they  cannot  otherwise 
be  recovered."  See,  also,  as  bearing  on  the 
question  of  averring  special  damages,  Joslin 
V.  Ice  Co.,  50  Mich.  616,  15  N.  W.  Rep.  887; 
I'Wer  V.  Bowker,  11  Mich.  204;  Rallrond  Co. 
V.  Burrows,  33  Mich.  6;  Powers  v.  Irish,  •2^ 
Mich.  429;  Shaw  v.  Hoffman,  21  Mich.  150; 
Brink  v.  Freoff,  44  iOch.  69.  6  N.  W.  Rep. 
i  94.  In  other  respects  we  adhere  to  our  for- 
'  mer  decision.  For  the  error  in  receiving  tlie 
j  testimony  Indicated,  the  case  will  be  re 
'  versed,  and  a  new  trial  ordered.  The  de- 
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ft^ndant  will  recorer  costa  of  hearlsg  in  this 
court,  but  BO  costs  vUl  be  awarded  on  this 
rehearing. 

HOOKED,  a  J.»  did  not  rit  The  other 
Justices  ocmcuried. 


PBOPLB  T.  CURTIS. 
(Supreme  Coart  of  Bflchlgan.   April  7,  1893.) 
l:cToj£iCATixa  Liquors  —  Illegal  Sale  uv  Uhuo- 

GIST— IHFORUATIOK— EXAMIN-ATION  BEPOKG  JUS- 
TICE. 

1.  As  InfonnatlM)  redtlng  that  defeodant, 

heing  a  drn^^glRt.  did  8p11  a  qnantity  of  spirltnona 
Hqaor,  called  "brandy,"  to  one  S.,  to  be  used  as 
a  beverage,  and  which  was  drank  on  the  prem- 
isea  by  S.  and  others,  is  snfllctent  under 
3  How.  St.  S  22S3c6.  providing  that  it  nhall  be 
nnlawfiil  for  any  drnsciBt  to  sell  sniritnons 
Ilqnor  to  any  peraoo  to  be  nsed  as  a  beverage 
and  to  be  dranlc  on  the  premises,  thoa^  the  in- 
formation failed  to  show  negatively  that  defend- 
ant was  not  licensed  to  keep  «  saloon  nnder 
other  sections  of  the  statute. 

2.  How.  Sl  i  9468,  providing  that  the  mag- 
istrate before  whom  any  person  is  brought  for 
committing  an  offense  not  cognizable  by  a  jus- 
tice of  the  peace  shall  examine  the  complainant 
and  witnesses  on  oath.  Is  directory  as  to  the 
quantity  of  testimony  to  be  taken,  and  menns 
uiat  he  shall  receive  such  testimony  from  the 
complainant  and  hU  witnesses  as  may  be  of- 
fered. 

3.  On  the  trial  of  a  person  for  selling  liquor 
as  a  druggist  contrary  to  law.  the  court  prop- 
erly refused  to  instruct  that  defendant  conid 
not  be  convicted  if  he  was  entrapped  into  mak- 
ing the  sale  by  a  detective,  though  the  public 
aatfaorities  were  in  no  way  concerned  in  setting 
the  trap. 

4.  A  witness,  who  had  on  the  day  of  the 
sale  driven  S.  from  another  town  to  defendant's 
place  of  bnsinesa,  was  asked  whether  he  had  to 
bring  suit  to  recover  for  liis  services,  and  an* 
BWered  that  he  sned  the  prosecuting  attomejr. 
ffWd,  that  the  court  properly  stmck  ont  the  tes- 
timony, since  it  was  not  sought  to  show  by  the 
witness  who  in  fact  employed  him,  and  since 
such  testimony  was  incompetent  to  prove  that 
the  prosecutlu  attorn^  Had  aaj  part  in  ths 
eiQployment  M  8> 

Error  to  circuit  court,  Tngtiam  ocnmty;  Bol- 
lln  H.  Person,  Judge. 

Orrin  Curtis  was  convicted  of  selling  liquor 
as  a  druKflst  In  violation  of  law,  and  brings 
error.  Affirmed. 

E.  S.  Avery,  (Jason  E.  Nichols,  of  counsel,) 
for  appellant  A.  A.  Ellis,  Atty.  Oen.,  and 
Arthur  D.  Prosaer,  Pros.  At^..  for  the  Peo- 
ple. 

MONTGOMEUT,  J.  The  respondent  was 
convicted  of  a  violation  of  theprovlrionof  the 
liquor  law  which  prohibits  sales  of  liquor 
by  dru^sts  to  be  drank  on  the  premises. 
He  assigns  three  grounds  of  error:  (1)  That 
the  information  was  losufflcient  (2)  That 
the  complaining  witness  was  oot  sworn  on 
the  trial.  (3)  That  the  court  erred  In  refus- 
ing to  charge  as  requested  by  his  second  re- 
quest, as  follows:  "From  the  evidence  In  this 
case  It  appears  that  the  man  Shoemaker 
went  to  the  Tillage  of  Stockbridge  for  Uie 
purpoM  of  getting  the  respondent  to  commit 


the  ofFonse  ch.irged  in  this  case,  and  I  charge 
you  that  he  cannot  be  inveigled  Into  com- 
mitting an  offense,  and  1  direct  yoa  to  ac- 
quit" 

1.  The  complaint  charges  tiiat  the  respond- 
ent, **at  the  village  of  Stockbridge,  In  said 
oGtm^,  being  then  and  there  a  druggist,  a 
pc-rson  whose  business  consists  fai  whole  or 
In  part  in  the  sale  of  drugs  and  medicines, 
did  then  and  there  furnish,  sell,  and  deliver 
a  quantl^  of  spirituous  liquor,  called 
'brandy,'  to  wit,  three  drinks  of  brandy,  to 
one  Shoemaker,  to  be  used  as  beverage, 
which  said  brandy  was  then  and  there  drank 
on  said  premises  of  said  Orrin  Curtis  by 
said  Shoemaker,  William  H.  Simpson,  and 
one  Ellsworth,  contrary  to  the  form  of  the 
statute,"  etc.  This  information  was  sufficient 
AUttiestatutorycondltlons  which  by  3How. 
St  I  2283c6.  are  declared  to  constitute  the 
offense  are  set  out  It  la  claimed  that  the  In- 
formation should  show  negatively  tiiat  tiie 
respondent  was  not  licensed  to  keep  a  saloon 
under  other  sections  of  the  statute.  The  rule 
of  pleading,  however.  In  either  dvU  or  crim- 
inal cases,  does  not  require  this.  Attorney 
Cteneral  v.  Oakland  County  Bank,  Walk.  Ch. 
90:  Myers  v.  Can*.  12  Mich.  63;  Lynch  v. 
People,  16  BCch.  472;  People  v.  Phlppln,  70 
Mich.  6,  37  N.  W.  Rep.  888;  Com.  v.  Hart, 
11  Cush.  134.  The  rule  Is  that  In  pleading 
a  statute  which  contains  an  exception  In 
the  enacting  clause  the  par^  pleading  must 
show  that  his  adversary  is  not  within  the  ex- 
ception; but,  if  there  be  an  exception  In  a 
subsequent  clause  or  subsequent  statute,  that 
Is  matter  of  defense,  and  Is  to  be  shown  tty 
the  other  party. 

2.  How.  St  1 9466,  provides  that  "Gie  mag- 
istrate before  whom  any  person  Is  brou^t 
upon  a  charge  of  having  committed  an  of- 
fense, and  not  cognizable  by  a  Justice  of  the 
peace,  shall  proceed  as  soon  as  may  be  to 
examine  the  complainant  and  fbe  witnesses 
In  supi>ort  of  the  prosecution,  on  oath,  in 
the  presence  of  the  prisoner.  In  regard  to  the 
offense  charged."  We  think  this  statute  la 
directory  as  to  the  quantity  of  testimony  to 
be  tak^  If  it  bo  given  too  literal  a  con- 
struction, titen.  In  any  case  where  there  are 
no  witnesses  otiier  than  the  complainant,  the- 
re5>pondent  could  not  be  held;  so.  If  the  com- 
plainant should  die  after  the  complaint,  the 
proceedings  must  abate.  What  Is  Intended 
by  the  language  quoted  Is  that  the  Justice 
shall  receive  such  testimony  from  the  com- 
plainant and  his  witnesses  aa  may  be  of- 
fered, and  act  upon  it. 

3.  The  testimony  tends  to  show  that  Shoe- 
n.aker,  the  complitlulng  witness,  practiced 
some  deceit  upon  the  respondent  tn  indncing 
him  to  make  a  sale  of  the  Uquor  and  to  furnish 
the  same  to  bhnsel^  Simpson,  and  Ellsworth; 
but  It  do«i  not  appear  that  the  prosecuting 
attorney  was  cognizant  at  the  purpose  of 
Mr.  Shoemaker  to  resort  to  this  measure, 
nor  that  Shoemaker  was  acting  upon  the 
authority  of  the  prosecuting  attorney  Tbo 
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learned  dreult  Judge  was  not  even  requested 
to  submit  that  question  to  the  jury,  but  It  will 
be  obserred  that  the  request  proceeds  upon 
the  theory  that,lf  the  respondent  was  deceived 
Into  seUlng  the  liquor  In  question,  there  was 
In  fact  no  offeaise  oommltted;  in  other  words, 
that  it  entrapped  by  a  detective,  even  though 
the  publlo  authorities  were  In  no  way  oou- 
oemed  In  setting  the  trap,  he  could  not  be 
convicted.  Such  Is  not  the  law,  as  was  held 
In  People  t.  Murphy,  (Mlcb.)  52  N.  W.  Eep. 
1042.  We  are  not  called  upon  to  pass  upon 
the  question  as  It  would  be  presented  If  It 
appeared  beyond  controversy  that  the  prose- 
cuting attorney  directed  this  coarse  to  be 
taken  by  the  detectiva  There  was  no  re- 
quest that  such  a  question  be  submitted  to 
the  Jury,  and  we  are  not  called  upon  to  ex- 
amine the  case  with  the  view  of  ascertaining 
whether  there  waa  sufficient  testimony  to 
go  to  the  Jury  upon  this  question  or  not.  It 
suffices  that  there  was  not  testimony  conclu- 
sively showing  that  the  prosecutor  directed 
any  of  the  measures  resorted  to  by  Mr.  Shoe- 
maker, the  detective.  In  procuring  the  liquor 
on  the  oooasion  to  which  the  prosecution  se- 
lates. 

One  other  point  is  dlscoased  in  the  brief 
of  respondent's  counseL  When  the  witness 
Ellsworth  was  on  the  stand  he  was  asked, 
"Did  yon  have  any  trouble  about  your  getting 
your  pay  for  your  services  that  day?"  These 
services  ocmslsted  In  driving  the  man  Shoe- 
maker from  Mason  over  to  Stockbrldge>  the 
place  where  the  liquors  In  question  were 
sold.  This  was  followed  by  the  question  as 
to  whether  the  witness  had  to  bring  suit  to 
recover  his  pay,  and  be  testified  that  he  did 
bring  aidt  against  Mr.  Prosser,  the  prose- 
cuting attorn^,  but  this  testimony  was 
stricken  ont  It  Is  contended  that  if  this  tes- 
timony had  been  allowed  to  stand  it  would 
have  tended  to  show  that  the  man  Ellsworth 
was  In  the  employ  of  the  prosecuting  at- 
torney, and  by  li^erence  lhat  Shoemaker 
was  acting  under  his  directions  in  Inducing 
the  respondent  to  commit  the  ofCense 
charged.  There  was  no  error  in  the  ruUng. 
It  was  not  sought  to  show  by  Ellsworth  who 
In  fact  employed  him,  nor  would  the  testi- 
mony offered  have  been  competent  to  prove 
the  fact  that  the  prosecutor  had  any  part  In 
the  employment  of  Shoemaker.  The  other 
joBtloes  oaioarred. 


RXCHTEB  V.  HABPBB  et  aL 
<Bnimue  Court  of  Michigan.    April  7,  1883.) 

NSOLISBIIGS— Fl  REB— PLE  ADIVGB— BviDByCE—Mr- 
HICIPAL  COBPOBATlOm) — PCBLtOATION  OP  ORDI- 
KA.HOB. 

1.  In  an  actkm  to  recover  damages  for 
burning  plaintiff's  store  by  setting  fire  to  rub- 
bish on  defendants'  premises  in  close  prox- 
imity thereto,  there  was  evidence  that  plftintiCf 
knew  there  was  fire  !n  the  rDbbish  two  days 
before  the  injury,  and  also  the  day  bef(»e; 
that  two  of  ^aiutiff's  employes,  who  slept  in 


the  store,  observed  the  fire  sprcailiog  oij  the 
mornin?  of  the  Injury,  hat  no  notice  of  thut 
fact  was  given  defendants  by  plaintiff  or  hi* 
employes.  Held,  that  it  was  ^ror  to  instrnct 
the  jury  that  there  was  no  question  of  con- 
tributor negUgende  in  the  case. 

2.  In  such  case,  tise  of  the  words  **wUI- 
fally,  wantonly,  negligeatiy,  and  nnlawfolly," 
in  the  declaration,  in  connection  with  other 
words  imputing  ne^lg-^nce  on  the  part  of  de- 
fendants, does  not  make  it  necessary  for  plain- 
'tiff  to  show  that  In  setting  the  fire  defendants 
acted  malidonsly.  Moatgomerr  v.  Booming 
Co.,  50  N,  W.  Rep.  729,  88  ifich.  633,  over- 
raled. 

3.  On  the  quastion  of  the  value  of  prop- 
erty destroyed  by  fire,  permitting  a  witness  to 
testify  to  the  valne  of  articles,  a  description  of 
which  had  been  fomidied  him  plaintiff,  bat 
which  description  was  not  stated  to  the  jix^> 
is  error.  Sempsey  T.  McCMnnisB,  21  Blidi.  123, 
followed. 

4.  A  witness  who  has  been  connected  with 
three  mnseums,  has  heea  owner  of  one,  and 
has  porchased  cariosities  nnd  animals  tor  an- 
othw,  is  competent  to  give  opinion  evidence  of 
the  value  of  articles  of  a  museum  destroyed  by 
fire. 

5.  Under  a  dty  charter  providing  that  no 
ordinance  shall  take  effect  unless  publii^hed  at 
least  one  week  In  the  offidAl  paper  of  the  city, 
the  publication  Is  snffident  if  the  ordinance  is 
pnbhshed  as  often  as  such  Miper  Is  tened.  The 
fact  that  the  paper  lias  no  Monday  Issue  Is  im- 
material. 

6.  In  an  action  for  the  destnietion  of  plain- 
tiff's property  by  fire  negligently  set  by  defend- 
ants in  a  city,  to  entitle  plaintiff  to  show  that 
defendants  set  the  fire  in  violation  of  an  ordi- 
nanee.  such  fact  should  be  speeiallT  pleaded, 
tfaoueb  such  violation  is  not  claimed  as  negli- 
gence per  s& 

Error  to  drcnlt  conrt;  Bay  emmtj;  Oe<nc« 
P.  Oobb,  Judge. 

Action  by  William  Richter  against  George 
Harper,  John  W.  Helsner.  and  WOfred  E. 
See  to  recover  for  pn^erty  destroyed  and 
Injured  by  fire  alleged  to  have  been  n^ll- 
gently  set  by  defendants.  Plaintiff  had  jud^^ 
ment,  and  defendants  bring  error.  Re- 
versed. 

Pratt,  Tan  Ktoeck  ft  GUbert,  (Hatcb  ft 
Oo<dey,  of  connseU  Aw  appelbuitiL  Ttx^ 
ney  &  Weadock,  (Weadock  ft  Weadodk  and 
W.  W.  ^^cfcer,  of  ooons^  for  app^lesw 

HONTGOMBET.  J.  The  plaintiff,  In  Ui  | 
declaration,  averred  .tSiat  llie  d'?*P'^n*f 
were  in  possesion  of  a  oertaln  store  bidhUng 
and  of  a  q>ace  40  feet  square  of  vacant 
grotmd  immediately  in  the  rear  of  the  boild- 
Ing;,  that  they  wrongfully,  carelessly,  ne^ 
gently,  and  unlawfully  caused  and  permit- 
ted to  be  plied  upon  tills  vacant  apace  a 
qtumtity  of  nibblah  consisting  of   boards,  j 
boxes,  shavings,  sweepings,  etc.;  and  that 
the  piflinHir  was  the  occupant  of  an  adjoin-  j 
Ing  sttne,  in  close  proxlml^  to  the-  rubbish.  ' 
and  had  in  his  possession  in  said  store 
building  a  large  quantity  of  property,  whidi 
Is  opedflcaUy  describ^,  and  ctrndsted  of 
the  outfit  of  a  museum;  and  that  the  def aid- 
ants    the  4thday  of  July,lSa0.dld  then  and 
there  wiUftilly,  negligently,  and  unlawfully 
cause  to  be  set  flre  to  the  said  pile  of  rub- 
bish, and  to  cause  said  mbbtsh  to  bum,  and 
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the  Bald  fire  so  set  as  aforesaid  spread  wi- 
der. Into,  and  through  said  bnllding,  and 
caused  said  building  to  be  bunied,- together 
wtth  the  goods  and  chattels  of  the  plaintiff. 
The  plaintiff  recovered,  and  the  defendants 
bring  error. 

1.  Tlie  most  Important  question  Is  whether, 
under  the  evidence,  the  Jury  should  have 
Wea  permitted  to  find  that  the  negligence 
of  tlie  plaintiff  contributed  to  the  injury 
which  he  suffered.  The  circuit  Judge  In- 
stnieted  the  jury  that  there  was  no  question 
of  contributory  negllfrence  In  the  case  The 
facts  bearing  upon  this  question  were  that 
nn  the  3d  of  July  the  plaintiff  moved  his 
ii'useum  into  the  store  building  in  question; 
tnat  the  defendants  caused  some  rubbish  to 
be  piled  in  the  rear  of  their  store,  and  set 
fire  to  It  on  the  3d  of  July.  Tlie  testimony 
tended  to  show  that  this  fire  continued  to 
smoulder  until  the  5th  of  July,  about  9 
o'clock  in  the  morning,  when  It  again  broke 
out,  and  bumecl  the  building  in  which  the 
plaintiff's  property  was  stored.  The  evi- 
dence shows  tliat  the  plaintiff  knew  that 
there  was  a  fire  burning  on  the  morning  of 
the  3d-,  when  he  moved  his  museum  into  the 
building;  tlittt  two  of  his  employes  knew 
that  there  was  a  fire  burning  there  on  the 
4th  of  July,  one  of  whom  testifies  that  he 
went  there  about  8  o'clock  In  the  evening; 
that  there  was  quite  a  fire  there.  The  plain- 
tiff, after  this,  left  two  of  his  employes  in 
charge  of  the  goods,  and  went  to  Staglnaw. 
These  employes  sl^t  In  the  store  building 
where  the  goods  were  stored  that  night. 
One  of  them  testifies  that  he  got  up  a  little 
before  daylight  on  the  morning  of  the  5th, 
and  saw  smoke  blowing  from  the  north,  and 
went  back  to  bed.  The  other  testified  that 
be  got  up  about  6  o'clock,  and  ol«erved  fire 
and  smoke  in  the  rear  of  the  store,  and  he 
also  went  back  to  sleep,  "it  does  not  appear 
that  there  was  any  notice  given  to  the  de- 
fendants of  the  spreading  of  tills  fire,  and 
we  think,  under  the  circumstances  disclosed 
by  the  proofo,  it  should  have  been  submit- 
ted to  the  jury  to  say  whether  the  plaintiff 
was  or  was  not  guilty  of  contributory  neg- 
ligence. This  would  depend  In  large  measure 
upon  whether  he  had  reason  to  suppose  that 
the  defendants  were  assuming  to  or  at- 
tempted to  control  the  fire.  While,  In  the 
first  Instance,  the  plaintiff  would  have  the 
undoubted  right  to  assume  that  the  defend- 
ants would  perform  their  duty  in  providing 
against  the  spread  of  fire,  yet  if  It  was 
brought  to  the  knowledge  of  the  plaintiff 
thiit  this  fire  existed  there  in  so  close  prox- 
imity as  to  make  it  dangerous  to  his  prop- 
erty, and  that  no  effort  was  In  fact  being 
made  to  control  It,  it  would  be  dlfiScuIt  to 
perceive  bow,  from  the  time  of  the  discov- 
ery of  sach  omlaahm  of  du^  on  the  part  of 
the  defendants,  the  plaintiff  would  not  be 
eq:iiaUy  n^Ilgoit  In  tailing  to  take  means 
to  prevent  the  qtread  of  the  flre.  The  duty 
tt  the  owner  of  premises  who  causes  a  flre 
V  .&4n.  w.  no.  1 1 — 40 


to  be  set  upon  tliem  is  well  stated  in  Oooley, 
Torts,  p.  700:  "He  must  do  It  at  a  proper 
time,  and  in  a  suitable  manner,  and  use  rea- 
sonable care  and  diligence  to  prevent  Its 
spreading  and  doing  Injury  to  the  property 
of  others.  The  time  may  be  suitable,  and 
the  manner  prudent,  and  yet  if  he  be  guilty  of 
negligence  in  taUng  care  of  it,  and  it  spreads 
and  Injures  the  property  of  another  in  con- 
sequence of  such  negligence,  he  is  liable  In 
danuges  for  the  injury  done.  The  gist  of 
the  action  is  negligence,  and  If  that  exists 
In  either  of  these  particulars,  and  an  Injury 
is  done  In  consequence  thereof,  the  liability 
attaches,  and  it  Is  immaterial  whether  the 
proof  establishes  gross  negligence  or  only  a 
want  of  ordinary  care  on  the  part  of  defend- 
ant." And  at  page  704  it  Is  said:  "The  rules 
of  contributory  negligence  apply  here,  as  In 
other  cases,  but  the  fact  that  the  neighbor- 
ing landowner  leaves  grass  and  other  com- 
bustibles  on  his  premises,  near  the  road^ 
does  not  render  him  chargeable  with  con- 
tributory negligence;  the  obligation  of  care 
to  prevent  fires  resting  not  upon  Um,  but* 
upon  the  company."  The  circuit  judge  evi- 
dently relied  upon  the  case  of  Kendrick  v. 
Towle,  60  Mich.  306,  27  N.  W.  Rep.  507. 
Tliat  case  was  not  a  case  where  the  negli- 
gence of  defendant  was  discovered  by  the 
plaintiff  at  a  time  when  the  Injury  might 
hare  been  averted  as  well  by  the  action  of 
plaintiff  as  by  that  of  defendant,  and  for 
that  reason  is  clearly  distinguishable  fronk 
the  case  at  bar.  It  comes  within  the  excep- 
tlon  to  the  rule  quoted  from  CJooley  on  Torts. 
Ir  is  urged  by  plaintiff's  counsel  that  the- 
negligence  of  defendants  was  so  gross  and 
willful  as  to  excuse  concurring  negligence 
on  the  part  of  the  plaintiff.  It  beli^  claimed 
that  where  the  negligence  of  the  defend- 
ant is  gross  or  willful  the  contributory  neg- 
ligence of  the  plaintiff  is  not  a  defense.  This 
is  but  another  way  of  stating  the  doctrine 
of  comparative  negligence,  which  has  never 
obtained  In  this  state.  It  is  true  that  the 
contributory  negligence  of  the  plaintiff  does 
not  prevent  recovery  in  a  case  where  the  de- 
fendant who  knows,  or  ou^^t,  by  the  exer- 
cise of  the  most  ordinary  care,  to  have 
known,  of  the  precedent  negligence  of  the 
plalntlfr,  by  bis  subsequent  negligence  does 
plaintiff  an  injury,  Battlshill  v.  Humphreys, 
04  Mich.  614,  38  N.  W.  Rep.  581;  Railroad 
Oo.  V.  Mann,  107  Ind.  89,  7  N.  B.  Rep.  893; 
Oooley,  Torts,  810.  As  well  stated  by  Judge 
Gooley:  "In  such  cases  it  may  be  said  that 
the  negligence  of  the  plaintiff  only  pat  him  In 
position  of  danger,  and  was,  therefore,  only 
the  remote  cause  of  the  injury,  while  the  sab- 
aequfflitly  Intervening  negligence  of  the  de- 
fmdant  was  the  proximate  cause."  This 
role  does  not  permit  recovery,  notwithstand- 
ing i^atnturs  oontTlbatory  nef^gence,  but 
It  recognizes  that  mteSk  discovered  negligence 
of  plalntur,  or  his  negligence  which  shouUI 
have  been  diseorered,  Is  not  a  omtrllnitlng 
cause  to  the  b^ucy  In  a  legal  oaiae.  TbSa^ 
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we  think,  is  the  logical  statement  of  the 
rule  as  deduced  from  the  authorltiefl.  4 
Amer.  &  Eng.  Enc.  Law,  p.  80,  and  notes. 
But  It  Is  a  rule  which  has  no  appUcatton 
to  the  cause  at  bar.  See  Talley  t.  Conrter, 
(Mich.)  63  N.  W.  Rep.  621. 

2.  It  Is  argued  that  to  entitle  the  plain  tiff 
to  recover  It  is  necessary  for  him  to  prove 
more  than  ordinary  negligence,  and  that  the 
act  of  setting  the  fire  was  done  with  the 
direct  purpose  to  injure  the  plaintiff,  as  the 
Word  "willful"  la  employed  In  the  declara- 
tion, which  charges  that  the  defendants 
"willfully,  wantonly,  negligently,  and  unlaw- 
fully" caused  the  fire  to  be  set  If  the  word 
"willful"  Btood  alone,  or  was  coupled  with 
otber  words  which  Implied  a  purpose  to  do 
a  direct  injury  to  the  proper^  of  the  plain> 
tiff,  this  contention  would  be  of  more  force; 
but  where  the  word  la  used  in  connection 
with  others  Imputing  negligence  It  Is  not 
the  rule  that  the  plaintiff  must  show  the 
appropriateness  of  every  adjective  employed 
fn  hia  declaration.  2  Thomp.  Neg.  1246, 
Taylor  v.  Holman,  45  Mo.  371;  McCord  v. 
High,  24  Iowa,  330;  Panton  v.  Holland,  17 
Jolms.  92.  It  Is  true  that  language  Is  em- 
ployed In  Montgomery  v.  Booming  Co.,  88 
Mich.  633,  00  N.  W.  Rep.  729,  In  seemhig 
conflict  with  this  holding,  but  the  decision 
of  that  question  was  unnecessary  to  a  de> 
termination  of  the  case,  and.  In  so  far  as 
It  implies  a  holding  In  conflict  with  tlieae 
views,  it  should  not  be  followed. 

S.  Objection  was  made  that  the  witness 
Perry  was  permitted  to  testify  to  the  value 
of  articles  a  description  of  which  had  been 
given  falm  by  the  plaintiff,  but  which  de- 
scription was  not  stated  to  the  Jury.  This 
was  not  competent  The  only  way  In  which 
the  defendants  could  meet  this  testimony 
by  other  witnesses  familiar  with  the  valifes 
of  property  of  the  description  claimed  to 
have  been  burned  was  by  knowing  what 
the  property  consisted  of,  and  Its  descrip- 
tion. It  would  give  to  the  plaintiff  a  pecu- 
liar advantage  tf  he  mlf^t  privately  de- 
scribe to  the  witness  property,  and  permit 
bim  to  give  an  opinion,  and  thus  exclude  any 
testimony  of  defense  by  witnesses  familiar 
with  such  property.  No  means  is  afforded 
the  defendant  of  testing  the  reliability  of 
the  witness'  statement  The  question  is 
ruled  by  Eempsey  v.  McGInniss,  21  Mich. 
123. 

^  It  is  objected  that  the  witness  Warner 
failed  to  show  such  knowledge  of  the  value 
of  the  property  described  as  to  entitle  him 
ta  express  an  opinion.  He  testified,  how- 
ever, that  he  had  been  connected  with  three 
different  exhibitions  with  which  museums 
were  connected,  while  with  two  of  these— 
Bammn'B  and  his  own— he  had  purchased 
curiosities  and  animals  for  exhiblUon;  and 
that  he  at  one  time  bought  a  museum  of  the 
plaintiff  in  this  case.  We  think  he  was  com- 
petent to  express  an  opinfam.  the  value  of 
which  was  tot  the  Jury. 


6.  An  ordinance  of  Bay  City,  prohibiting 
the  setting  of  fires  within  the  dty,  except 
under  certain  restrictions,  was  introduced. 
This  ordinance  was  objected  to  as  invalid, 
and  also  upon  the  ground  that  it  was  not 
specially  counted  upon  In  the  declaration. 
The  ground  of  Invalidity  urged  was  that 
the  publication  was  insuffld^t  the  charter 
providing  that  no  ordinance  shall  take  effect 
unless  published  at  least  one  week  in  the 
official  paper  of  the  d^.  The  official  paper 
had  no  issue  on  Monday,  and  hence  it  la 
said  the  ordinance  was  not  published  at 
least  one  weelc  The  diarter  does  not  re- 
quire that  the  ordinance  be  published  dally 
for  at  least  one  week.  If  it  be  published 
as  often  as  the  official  paper  is  issued  It  Is 
sufficient.  It  is  well  known  that  the  work 
of  preparing  morning  papers  for  pubUca- 
tiou  is  done  the  day  and  evening  previous 
to  issue.  We  would  hesitate  long  to  place 
such  a  construction  upon  the  statute  as 
would  render  compliance  with  Its  terms 
possible  only  by  an  infraction  of  the  Sunday 
law.  The  charts  requires  no  such  construc- 
tion. The  ordinance  was  valid.  We  think, 
however,  the  ordinance  should  Iiave  been 
pleaded.  It  Is  true  that  it  was  not  dlalmed 
that  the  violation  of  the  ordinance  was 
negllj^ra  per  se,  but  it  was  claimed  that  it 
was  evidence  which  the  Jury  might  take 
into  account  as  to  the  negligence  of  the 
defendants.  The  defendants  were  entitled 
to  notice  of  this  dalm.  1  DllL  Mun.  Corp. 
i  83. 

6.  It  Is  claimed  that  the  drcuit  Judge  efred 
in  his  instructions  to  the  Jrn^  upon  the  sub- 
ject of  what  would  constitute  gross  negli- 
gence. The  tnstructloa  complained  of  wsbi 
"The  danger  must  have  been  so  great  that 
common  prudence  would  require  them  not 
to  start  the  fire  at  all  at  tliat  time  and 
place;  so  great  that  in  connection  with  all 
the  surrounding  drcumatances  their  conduct 
In  lighting  the  Are  must  be  sold  to  be 
wanton,  willful,  showing  a  reckless  disre- 
gard of  the  consequences  that  mlg^t  follow.** 
The  difficulty  of  distinguishing  between  gross 
ne^Igence,  so-called,  and  ordtnaiy  neg- 
ligence, is  made  manifest  fay  this  in- 
struction. The  danger  must  have  been  so 
great  that  common  prudence  would  require 
the  defendants  not  to  start  the  fire  at  all 
in  order  to  constitute  the  act  negligence  In 
any  degree,  if  we  treat  the  qaestioa  inde- 
pendently of  the  ordinance;  and  It  Is  not 
here  contended  that  the  violation  of  the 
ordlnanca  Is  necessarily  negligence  per  se. 
But  from  what  we  Imve  said  upon  the  sub- 
ject of  contributory  negligence  it  is  suffi- 
dently  apparent  that  the  attempt  to  desig- 
nate this  case  as  one  of  gross  or  willful 
negligence  becomes  an  attempt  simply  to 
refine  definitions,  for,  whether  the  negligence 
of  the  defendants  be  such  as  calls  for  the  ap- 
plication of  such  epithets  or  not,  if  the  plain- 
tiff discovered  the  negligence  of  the  defend- 
ants in  such  time  that  ordinary  care  and  pn^ 
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dence  required  that  he  should  hinueU  take  ac- 
requlred  that  he  should  himself  take  ac- 
tion, and  If  he  had  no  reason  to  believe  that 
the  defendants  vere  attempting  to  control 
the  fire  at  the  time  of  this  dlscorerr,  his 
contributory  negligence  would  bar  a  re- 
covery,  without  r^^  to  the  manner  In 
which  the  defendants'  nei^goice  la  to  be 
characterized. 

Numeroua  oih&t  qnesticMia  are  raised, 
which  we  deem  It  unneceBsary  to  discnas. 
Tho  judgment  will  be  reversed,  and  a  new 
trial  ordered.  The  other  Justices  concurred. 


BUGKLBY  T.  RKDMOND  et  aL 
(Soi»eme  Oonrt  of  Michigan.  April  7,  1893.) 
Eqciti— Casoeliatios  op  Dbsb— Evidksm. 
In  a  suit  by  parenta  to  cancel  a  deed  of 
their  farm  to  a  son  on  the  ground  of  fraud  In 
procuring  the  aame,  .vant  of  capacity  on  the 
part  ofthe  father,  ignorance  of  Its  purport  on 
the  part  of  the  mother,  and  failure  of  uie  son 
to  pei^rm  the  conditions,  it  appeared  ttiat  the 
consideration,  thoagh  not  expreaied  lo  the  deed, 
was  that  the  son  should  live  with  and  support 
complainants  during  life;  that  complainants 
other  childrrai  had  received  their  share  of  the 
property,  and  it  was  generally  understood  that 
this  son  should  have  the  farm;  that  the  father, 
thou^  sick,  was  possessed  of  his  mental  facul- 
ties; that  for  two  years  after  makmg  the  deed, 
with  fnll  knowledge  of  the  son's  claim,  no  ef- 
fort was  made  to  cancel  It;  that  then,  beeaiise 
of  the  son's  babiU.  a  biU  was  filed  to  set  it 
aside,  but  on  promises  of  reform  that  suit  was 
discontinued;  that  afterwards  another  bffl  was 
filed  for  the  same  reason,  ')ot  waa  also  mscon- 
tinued;  that  the  parties  then  lived  together  on 
the  farm  until  the  son's  death,  and  afterwaras 
with  his  wife,  until  dispoinessed  by  complain- 
ants' other  cWldren  as  the  son's  devisees. 
Held,  that  the  deed  eoutd  not  be  canceled,  but 
complainants  were  entitled  to  th^  hfe  estate 
in  the  premises. 

Appeal  from  circuit  court,  Maoomb  coun- 
ty. In  chancery;  Arthur  L.  Ganfleld,  Judge. 

Bin  by  John  Bnddey  and  Margaret  Buck- 
le, his  wife,  agalnat  Mary  A.  Bedmmid  and 
others,  to  cancel  a  deed.  From  the  decree 
«ttered,  complainants  appealed.  John  Bu<^- 
ley  having  died,  the  appeal  is  prosecuted 
by  Margaret  Buidcley  as  aurvtvor.  Affirmed. 

James  H.  Found,  for  appellant  BobOTt 
F.  EMrldge  and  John  W.  Beaumont,  for 
app^lee  Mary  A.  Bedmond.  Orocker  & 
<3rooker.  for  appdlee  Mary  Butikley. 

McGRATH,  J.  This  Is  a  Un  filed  In  No- 
vember. 1890,  by  John  and  Margaret  Buck- 
ley, to  set  aside  a  deed  executed  August  2, 
18^  to  John  L.  Buckley,  a  son  of  complain- 
ants. The  grounds  alleged  are  fraud  in  the 
procurement  of  the  deed,  want  of  capacity 
at  the  time  of  the  execution  of  the  deed  on 
the  part  of  John  Buckley,  ignorance  <tf  Its 
purport  on  the  port  ot  Jdary  Buckle,  and 
fnllure  to  perform  the  condittons  of  the 
grunt  by  John  L.  Buckley.  Complainants 
had  five  children,  Mtcha^,  James,  John, 
Mazy  A.  Bedmond,  and  Margaret  Haley. 


Prior  to  the  execution  of  this  deed,  com- 
plainants had  made  proTlsl<Mi  for  all  of  the 
children  except  John  L.,  and  eadi  of  the 
children  so  provided  for  had  executed  to 
complainants  formal  reoelpts  releasing  c<Hn> 
plalnants  and  their  estate  from  all  claims, 
and  an  rights  to  share  therein.  This  left 
complainants  with  the  80  acres  at  land  In 
question,  subject  to  two  mortgages  of  f300 
each,  which  had  been  executed  to  Mary  A. 
Bedmond  and  Margaret  Holey  In  pursu- 
anoe  of  the  fotegohig  arrangement  All  of 
■Qie  chOdreu  accept  John  L.  had  left  the 
form,  and  It  was  generally  understood  that 
Jfdm  L.  was  to  remain  at  home,  take  care 
of  the  (dd  people,  and  In  the  end  get  the 
farm.  In  the  summer  of  1883  the  father 
met  with  an  accident,  was  seriously  Injured, 
and  It  was  expected  that  be  ooidd  not  lire. 
A  notary  was  sent  for,  the  deed  In  ausation 
was  prepared  and  executed  on  August  2, 
1^1,  and  cm  Ihe  6th  day  of  August  It  was 
recorded.  All  of  the  children  except  James 
were  present  when  the  deed  was  executed, 
and  James  was  Informed  of  the  fact  the 
Aaj  follovlng.  lOcbael  aaslsted  In  hltdi- 
big  up  the  horse  to  go  tew  the  notary,  and 
propped  up  his  falher  in  iba  bed  so  as  to 
enable  him  to  dgn  the  deed.  AB  of  the  cUl- 
dren  fully  understood  Us  tesaot  and  Import, 
and  no  objection  or  remongtranoe  was  made 
by  any  one  to  Its  executlim  or  ddlrery. 
The  notary  who  drew  the  deed  testified  that 
the  fattier  was  In  full  possesion  of  his 
mental  foonltlea,  and  directed  him  to  pre- 
pare ilie  deed;  that  he,  lha  notary,  aaftced 
the  father  it  he  did  not  wish  to  make  some 
reservation  In  the  deed,  but  he  replied  that 
he  did  not,  fbr  he  ^  not  expect  to  Utcl 
The  mother  was  called  In  **to  tfgn  the 
deed,"  and  executed  it  In  the  presence  at 
her  husband  and  the  other  members  of  the 
family,  and  Michael  and  the  notary  sub- 
scribed themselvea  as  witnesses  to  Its  exe- 
oatkm.  The  &ther  recovered,  and  the  par- 
ties to  the  deed  oontlnned  to  lire  upon  the 
farm  unta  May,  1885.  when  tiie  father  filed 
a  blU  of  the  aame  nature  as  the  preaoit 
bin.  That  proceeding  was  discontinued  In 
the  same  monlh.  John  L.  married  In  Octo- 
ber, 1888.  and  toOk  his  wife  to  the  ftirm. 
The  son's  wife  left  him  In  August  1880,  and 
on  the  13th  of  that  month,  she  filed  a  Ull 
for  divorce.  On  the  same  day  the  father 
filed  a  second  blU  to  set  aside  the  conv^- 
ancob  On  October  28,  1889,  the  son's  wife 
returned  to  the  farm,  and  nothing  further 
was  done  ^ther  In  the  divorce  case  or  hi 
the  proceeding  Instltiited  to  set  aside  ttte 
deed.  The  son  died  May  12,  1880,  and  his 
wife  remained  upon  the  farm  with  com- 
plainants unta  August  of  tliat  year.  Aft- 
er the  deam  (tf  the  sen  it  was  leazned 
tJiat  he  had  made  a  win  devising  the  farm 
to  his  sisters,  Maiy  A.  Bedmond  and  Mar- 
garet Haky.  Tba  will  was  duly  probated, 
and  the  devisees  seem  to  have  ousted  the 
widow  of  Jtflm  L.,  and  are  In  possesdon  ol 
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the  form.  In  November,  1890,  the  present 
bill  was  filed  against  the  devisees  named  In 
the  will  and  Mary  Buckley,  the  widow  ol 
John  L.  Margaret  Haley  allowed  the  bill 
to  be  taken  as  confessed,  and  the  active  de- 
fendant Is  the  son's  widow.  The  deed  was 
absolute  on  Its  face.  The  son  worked  the 
farm,  paid  off  part  of  the  Incumbrances  up- 
on it,  and  buUt  a  bam  thereon  at  an  ex- 
pense of  several  hundred  dollars.  Oomplain- 
ants  appealed,  and  complainant  John  Buck- 
ley died  after  the  appeal  to  this  court,  and 
before  the  hearing.  The  record  fails  to 
show  any  fraud,  undue  Influence,  imposi- 
tion, or  concealment  on  the  part  of  Jc^ 
L.  Buckley.  The  evidence  as  to  complain- 
ant John  Buckley's  mental  capacity  at  the 
time  of  the  execution  of  the  deed,  and  as  to 
complainant  Margaret  Buckley's  knowledge 
as  to  the  purport  of  the  deed  at  the  time  of 
Its  execution,  finds  strong  support  in  the  dr^ 
oumstances  attending  the  execution  of  the 
deed,  the  general  understanding  of  all  the  par- 
ties for  some  time  prior  to  Its  execution,  and 
In  the  fact  that  lor  two  years  thereafter,  with 
fuU  knowledge  of  the  existence  and  claims 
under  the  deed,  no  effort  was  made  to  ob- 
tain its  cancellation.  It  is  clear  that  the 
motive  which  prompted  the  filing  of  the 
bin  in  1885  was  to  prevent  possible  waste  In 
consequence  Of  the  habits  of  the  son.  Prom- 
ises to  reform  induced  the  parents  to  dis- 
continue that  proceeding,  and  the  parties 
lived  together  until  the  daughter-in-law  filed 
her  bill  for  divorce,  and  thereupon  tlie  par- 
ents sought  again  to  set  aside  the  convey- 
ance. When  the  daughter  returned  that 
proceeding  was  dropped.  The  father  and 
mother  continued  to  live  with  the  son  up- 
on the  farm  until  his  death,  and  after  Us 
death  with  the  daughter-in-law,  and  aft- 
er she  was  dispossessed  with  the  devisees 
of  the  wllL  There  la  no  such  evidenoe  of 
failure  on  the  part  of  the  grantee  to  per- 
form any  of  the  conditions  of  the  grant, 
even  though  such  conditions  bad  been  ex- 
pressed in  the  instrumeat.  as  would  warrant 
a  forfeiture.  The  court  below  decreed  that 
complainants  are  the  owners  of  a  life  es- 
tate for  their  Joint  lives  and  for  the  life  of 
the  survivor  of  them;  that  such  life  estate 
vested  upcxi  the  death  of  the  son,  and 
charged  the  farm  with  the  expenses  of  the 
last  sickness  and  burial  of  each  of  the  com- 
plainants. The  decree  Is  affirmed,  with  costs 
V>  defendant  Mary  Bncklay.  TbB  other 
Justices  concurred. 


BLOODGOOD  T.  UEISSNBR  «t  aL 

{Snpreme  Court  of  'VHseonrin.  Uudi  21, 18B8.) 

Babhihos  or  Wife— Judombut— Collatbbal  At- 
tack IN  QahKISHKBHT  EXBHPTIONB. 

1.  Money  received  by  a  wife  for  the  board 
of  h^  brother  belongs  to  her  husband,  It  ap- 
pearing that  he  paid  for  the  provisions  and 
ae&ayed  all  the  household  expenses. 


2.  In  proc:edlngB  ag^nst  a  husband  as  debt- 
or and  his  wife  as  garnishee,  plaintiff  can  show 
that  a  jndement  In  favor  of  the  wife,  and  on 
which  the  nusband  bad  made  payments,  wai 
based  on  no  consideration,  and  was  fraudulent 
as  to  creditors;  garnishment  beins  In  the  na- 
ture of  a  creditors'  bill,  and,  nnder  Rev.  St 
I  2320,  ev^  jadgment  tuSerei  with  Intent  to 
hinder,  delay,  or  defraud  creditors  b^ng  void 
against  such  creditors. 

3.  Under  Sanb.  &  B.  Ann.  St  S  2982,  snhd. 
16,  providing  that  the  earnings  of  a  married 
person  with  d^ndent  family  shall  be  exempt 
to  the  amonnt  of  $60  a  month  for  three  monthi 
next  preceding  the  issne  of  garnishment  pro> 
cess,  if  the  earnings  remain  ia  the  uands  of 
the  employe  the  exemption  expires  at  the  end 
of  three  months,  and  is  not  extoided  kgr  trans- 
ferring the  earnings  to  the  wifeu 

Appeal  from  circuit  court,  Mllwankee  ooon- 
ty;  D.  H.  Johnson,  Judge. 

Action  by  William  Bloodgood,  as  f—jgr^^w^ 
of  Moritz  Meiasner,  against  Max  Meissner. 
defendant,  and  the  Second  Ward  Savings 
Bank,  Abram  Breslauer,  Joseph  Breslaaa. 
and  Bertha  Meissner,  garnishees.  From  the 
judgment,  plolntlft  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  WmSLOW,  J.: 

Garnishment  In  aid  of  execution.  Plaln- 
tUTs  assignor,  Moritz  Meissner,  was  a  Judg- 
ment creditor  of  the  defendant  Max  M^sb- 
ner,  by  Judgment  rendered  September  13, 
1884,  for  ¥867.88,  for  goods  and  deUvered 
betwe^  April  2  and  August  12,  1881.  The 
garnishees.  Abram  and  Joseph  Breslauer 
and  Bertha  Meissner,  answered  separately, 
denying  any  liability.  The  bank  answered 
that  Bertha  Meissner  had  on  deposit  therein 
?1,005.82,  and  that  it  had  •'no  other  property 
of  Bertha  Meissner,  and  no  property  of  said 
Max  Meissner."  The  defendant  Max  an- 
swered, alleging  that  he  was  a  married  man. 
with  a  family,  and  claiming  all  Indebtedness, 
if  any  owing  to  him  by  the  garnishees,  as 
exempt  The  plalntUTs  evidence  showed  that 
Max  and  Bertha  Meissner  were  husband 
and  wife,  and  had  been  such  since  January. 
1884,  living  together,  and  that  since  January, 
1889.  Max  Meissner  furnished  hla  wife 
a  week,  with  vrbldi  she  paid  grocery  and 
butcher  bills,  while  he  paid  the  larger  bills 
himself,  thus  defrayli^  the  entire  household 
expenses.  Max  Meissner  was  employed  by 
the  defendants  Breslauer,  but  the  amount 
of  his  salary  does  not  appear.  Since  Janu- 
ary, 1887,  Bertha's  brother  had  boarded  with 
Max,  and  had  paid  $20  per  month  for  such 
board  directly  to  Bertha.  The  bank  book 
showing  Bertha's  account  with  the  defendant 
bank  showed  a  balance  In  her  favor  of 
$1,005.82,  In  items  mostly  of  $20  or  $25  each, 
beginning  in  January.  1887,  and  ending  in* 
1889  or  1890.  She  testified  that  the  $20 
Items  In  ttte  book  were  the  pnym^ts  of 
board  money  made  by  her  brother,  (these 
Items  amounted  to  $640  or  $660;)  also  that 
her  brother  gave  her  as  presets  three  of 
the  $25  amounts;  and  that  the  balance  of 
the  $25  Items,  amotmting  to  $250,  she  re- 
ceived from  her  husband.  She  claimed  that 
the  moneys  so  received  from  her  huaband 
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were  received  aa  payments  upon  a  Judgment 
which  she  held  against  her  husband.  The 
Judgment  was  Introduced  In  evldenoe,  and 
showed  Hiat  It  was  rendered  in  her  favor 
against  her  husband,  August  20,  1884,  for 
$2,032.66,  upon  a  Judgment  note  given 
Max  to  her,  August  18,  1884,  Execution 
was  Issued  on  this  Judgment  at  once,  and  a 
stock  of  goods  belonging  to  Max  was  seized 
and  sold,  and  $939.93  realized.  The  plata> 
tiff  offered  In  evidence,  also,  certain  proceed* 
tngs  on  the  foot  of  this  Judgment,  wheret^ 
it  appeared  that  A.  B.  Geilfuss,  as  receiver, 
and  George  F.  Gore,  attaching  creditors  of 
Max,  Intervened  by  petition,  and  claimed 
to  be  paid  out  of  the  proceeds  In  the  sher^ 
UCa  hands,  on  the  ground  that  said  Judg- 
ment was  fraudulent  as  to  crediton,  and 
tliat  upon  trial  of  that  Issue  It  was  decided 
that  such  Judgment  was  fraudulent,  and  said 
creditors  were  adjudged  to  be  first  paid.  Ob- 
jection was  made  to  these  latter  proceefflngs, 
which  was  sustained  by  the  court  Plain- 
tiff attempted  to  examine  Mrs.  MelSBner  as 
to  the  consideration  of  the  $2,000  Judgment 
note  on  which  the  Judgment  was  founded, 
whereupon  objection  was  made  that  the 
Judgment  could  not  be  collaterally  attacked, 
and  the  objection  was  sustained.  At  the 
close  of  plaintlfTs  evidence  the  garnishee 
proceedings  were  dismissed,  and,  from  Judg- 
ment of  dismissal,  plaintiff  appeals. 

Bloodgood*  Bloodgood  &  E>mper,  for  ap- 
pellant Natfa.  Pereles  &  Sons,  Howard  & 
Sdunldt,  and  Winkler,  Flanden,  Smith,  Botr 
turn  ft  Vilas,  for  respondaits. 

WD^LOW,  (after  atatliig  the  fheta.) 
We  are  dear  tbat  ttils  Jndgment  must  be 
reTetse& 

1.  Tbe  mon^  no^ed  from  Mrs.  lfeta» 
ner'fl  broflier  fbr  board  must  be  faeld  to  be 
tbe  mtmey  of  the  husband,  it  appearing  ttiat 
tli«  hnMxind  paid  for  the  provMons  and  de- 
frayed all  household  expenses.  Hamm  v. 
Heni7,  69  Iowa,  7fS2,  28  N.  W.  Rep.  82; 
Barnes  t.  Mooi«^  Bstate,  (Mlcfa.>  49  N.  W. 
Rep.  58S.  Under  the  circumstances  here 
presoit,  such  board  moneys  cannot  be  held 
to  be  tbe  Indlvldnal  earnings  of  the  wife, 
so  as  to  become  her  separate  property  mider 
the  provlBlons  of  section  2843,  Rer.  St  Be- 
ing the  property  of  the  husband,  she  could 
not,  aa  against  bis  creditors,  acquire  title  to 
them  by  gUt  from  her  husband,  unless,  In- 
deed, they  were  exempt  moneys,  and  this 
question  we  shall  presently  consider. 

2.  As  to  the  $25  payments  made  directly 
by  the  hnsbsnd  to  his  wife,  the  qoestion  Is 
somewhat  different  It  Is  tilalmed  that  these 
nmu  were  paid  her  to  apply  on  fbs  Jndg- 
moit  ccmfesBed  her  husband  In  her  favcff 
In  August  1890.  If  this  Jndgment  was  an 
honest  Judgment  for  money  or  proper^  ad- 
vanced out  of  the  wife's  separate  property 
to  her  husband,  it  would  be  competent  for 
the  husband  In  good  fldth  to  make  payments 


thereon,  and  such  payments  would  be  valid 
as  against  creditors.  If,  however,  the  Judg- 
ment was  a  fraudulent  device  for  the  pur- 
pose of  covering  the  husband's  property 
into  the  wife's  hands,  In  fraud  of  creditors, 
it  would  furnish  no  consideration  as  against 
such  creditors  for  the  payments  which  the 
husband  here  made  to  the  wife.  The  appel- 
lant attempted  to  show  ttiat  the  Judgment 
was  based  on  no  consideration,  and  was 
fraudulent  as  to  creditors;  but  an  objection 
to  such  proof  was  sustained,  on  the  ground 
tbat  the  Judgment  could  not  be  collaterally 
attacked.  This  was  error.  Section  2320, 
Rev.  St,  provides,  Inter  alia,  tbat  every  Judg- 
ment suffered  with  intent  to  hinder,  delay, 
or  defraud  creditors  shall  be  void  as  against 
the  person  so  hindered,  delayed,  or  defraud- 
ed. The  attack  of  a  creditor  upon  a  fraud- 
ulent Judgment  suffered  by  his  debtor  must 
generally  be  in  another  and  separate  actl<m, 
unless  be  have  a  specific  lien  upon  a  fund 
In  court,  when  he  may  intervene,  and  con- 
test the  right  to  the  fund,  as  was  done  1^ 
OeOfDSS  and  Gore  In  tiie. action  of  Meiss- 
ner  Gellfnss,  reported  in  65  Wia  377,  27 
N.  W.  B^.  47.  As  gamldunent  under  our 
statutes  may  perform  the  oflBlce  of  a  credit- 
ors* bill,  it  Is  quite  evident  that  a  fraudu- 
lent Judginent  may  be  attacked  by  it.  Bank 
V.  Wilson.  74  Wis.  891,  43  N.  W.  Rep.  153. 
See  Bump,  Fraud.  Conv.  (3d  E!d.)p.  521.  The 
record  of  the  successful  attack  made  upon 
the  Jud^ent  by  the  Interveners,  Oellfnss 
and  Gore,  was  not  however,  admissible  In 
favor  of  the  appellant  That  was  a  pro- 
ceeding between  othw  parties  in  an  action 
to  which  appellant  was  &  stranger. 

8.  It  is  flnaOy  claimed  that  all  the  moneys 
In  the  wife's  hands  are  exempt  under  the 
prorUons  of  subdlTiskm  1!^  |  2962,  Sanb.  ft 
B.  Ann.  St  This  section  provides  that  the 
earnings  of  a  married  person  with  dependent 
family,  for  three  months  next  preceding  the 
Issue  of  gamlBhroent  process,  to  the  amounl 
only  of  $90  for  each  month,  diall  be  exempt 
Firat  it  may  be  said  on  this  point  tttat  there 
If  no  evldenoe  In  the  record  showing  that 
the  pf^ments  made  by  BCax  directly  to  tats 
wife  were  made  out  of  his  earnings.  For 
all  that  Is  Shown  hjr  ihe  record,  these 
amounts  may  have  been  paid  oat  of  other 
property  owned  by  Max;  but  on  the  theory 
that  these  stuns,  came  from  his  earnings,  and 
tbat  the  board  money  may  also  be  properly 
called  "earnings,"  it  la  argued  that  they  were 
exempt  when  glvat  to  the  wife,  and  conse- 
quently always  remain  so.  If  this  bo  good 
law,  a  very  easy  way  has  been  discovered 
tqr  whloh  a  debt<Hr  may  hi  a  few  years  ao- 
cumulate  a  competence  fat  the  hands  of  his 
wife,  and  snap  bis  fingers  at  importunate 
creditors.  We  cannot  subscribe  to  such  a 
view.  This  exemption  Is  by  the  very  terms 
of  the  statute  temporary,  not  permanent 
The  earnings  that  are  exempted  aro  the 
earnings  for  three  months  next  preceding 
the  ISBuanoe  of  the  garnishment  process.  If 
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tiie  earnings  still  nedoatn  In  the  hands  of  hla 
employer,  the  exemption  ex^iea  at  the  end 
flC  -Oie  fluee  months.  SeMgmatin  t.  Qothlng 
Ckk.  69  Wis.  414  84  N.  W.  Bep.  232.  We 
cannot  xmderstand  the  prooeBs  of  reasoning 
by  which  this  exemption  can  be  extended 
to  three  years  by  reason  of  the  fact  that 
the  earnings  are  In  the  hands  of  the  wife, 
Instead  of  the  employer.  These  views  ne* 
oeaaitate  a  new  trial.  Judgment  rerosed, 
and  oanas  remanded  for  a  new  tzlaL 


LB  SAULNIER  t.  KRUBGER  et  nr. 
(Supreme  Court  ot  WIscodsIq.  March  21*  1803.) 

FBAVDOLaSTT  COSTTKAMCBB  —  ACTIOH  TO  BST 
ASIDS— BriDBNOS— CONHDSRATIOH— BSTUBK  OF 

EXBODTION. 

1.  Where  a  wife  elalms  to  hold,  u  against 
creditors  of  her  haBt>uidi  property  conv^ed  dl- 
reeUy  from  him  after  the  mdebtemiesi  accmed. 
the  burdw  Is  on  her  to  show  br  satisfactory 
ertdence  that  she  porchased  and  paid  for  the 
Iiroperty  out  of  her  separate  estate. 

2.  An  alleged  release  of  dower  and  home- 
stead xl^ts  ia  ao  emuidetation,  for  she  cannot 
make  snch  release  to  her  husband  daring  cov- 
erture. 

8.  Money  claimed  to  have  been  received 
from  her  father  soon  after  marriage  is  not  a 
consideration  as  against  creditors,  when  the 
evidence  shows  that  she  made  a  complete  gift 
of  it  to  her  hniband  about  20  rears  before  he 
conveyed  the  land  to  her,  wlu  ao  agreemuit 
that  It  should  be  repaid. 

4.  Because  an  ezecatlon  was  retomed  un- 
satisfied after  the  expiration  at  80  days,  within 
which  time  the  statute  directs  that  it  shall  be 
returned,  it  cannot  be  claimed  that  It  does  not 
appear  that  it  was  returned  unsatisfied,  for  lapse 
«  time  does  not  divest  an  officer  of  poww  to 
malctf  a  return. 

Appeal  from  drcnlt  court,  Shawano  comi- 
ty; John  Ooodland,  Judge. 

Action  J.  B.  Lie  Saulnter  against  Oarl 
Jaeger  and  ^nnah  Km^er,  his  wife,  to 
set  aside  a  conveyance  of  land  as  in  frand 
of  erediton.  From  a  Jndgmokt  In  favor  of 
deCeskdanta,  lOalntlfr  appeals.  Beversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  hy  WINSLOW,  J.: 

Action  In  the  nature  of  a  creditors'  bill 
to  set  aside  a  conveyance  of  80  araea  of 
land  from  the  defendant  Oarl  to  TT^mmt^, 
his  wlf^  as  In  frond  of  credltora.  ITpon 
the  trial  It  appeared  that  plalntlfl  obtained 
judgment  agaJnst  the  defendant  Oarl  Jane  fi, 
1888,  for  9140.83,  npon  a  promissory  note 
given  by  Carl  to  one  Hammel,  December 
20, 1887,  and  Indorsed  to  plaintiff  before  ma- 
tnrlty;  that  execution  was  issued  upon  said 
jndgment  July  12,  1888,  and  returned  Oc- 
tober 5,  1888,  nulla,  bona;  that  Oaii  owned 
a  homestead  of  40  acres  at  the  time  the  note 
was  given,  also  80  acres  of  land  in  addition 
and  adjacent  to  the  homestead;  that  on 
the  14th  of  March,  1888.  Oarl  deeded  to  Han- 
nah the  last-named  80  acres  for  tbB  ex- 
pressed consideration  of  f400,  and  a  releaie 
(HC  her  dower  and  liomestead  rli^ta,  ellfaer 
present  or  contingent,  In  the  homestead  40 
acres.  It  appeared  by  the  testimony  ot 


Hannah,  introduced  Ihe  plaintiff,  ttiat 
ahe  wajB  married  to  Carl  in  1871;  that  In 
that  year  She  reo^ved  from  h»  father  f  100. 
and  in  the  fbllowing  year  $300,  all  of  wbidt 
she  gave  to  her  husband,  and  it  was  spent 
within  a  abort  time,  improving  the  husband's 
land.  It  does  not  apjtmx  that  aiiy  agree- 
moit,  express  or  Implied,  was  ever  made 
that  It  should  be  repaid.  The  $400  named 
In  the  deed  referred  to  this  money.  The 
husband  and  wife  lived  upon  the  farm,  and 
cultivated  the  wlu^  120  acres  after  tlie  oon- 
reyance  in  the  same  mannw  as  before.  At 
the  dose  of  plaintiff's  case,  the  defendants 
moved  tiiat  the  complaint  be  dismissed,  for 
failure  to  prove  the  alle^tlons  of  fba  oom- 
plalnt,  and  because  the  plaintiff  had  failed 
to  lOOTO  that  TT^imaii  took,  the  conv^auce 
without  cmislderatlon,  and  with  intent  to 
Under,  delay,  and  defraud  creditors;  and 
the  court  th«^eupon  found,  as  facts  "that  the 
allegations  of  the  complaint  are  not  proved; 
as  a  conchidon  of  law,  that  defKidants  are 
entitled  to  judgment  dismlsring  the  com- 
plaint, with  costs."  From  Judgment  dls- 
mlsring  the  complaint,  plaintiff  appeals. 

B.  J.  Goodrich  for  appellant  M.  J.  Wall- 
rldi,  for  respondents. 

WINSLOW,  J.,  (after  stating  tlie  beta.) 
Tnie  contest  Is  between  one  of  the  busband's 
creditors  and  the  wife,  where  the  wife 
claims  to  hcdd  fbs  property  In  question  by 
conveyance  direct  from  her  husband,  made 
after  the  indebtedness  accrued.  In  sach 
case  the  wife  has  the  burden  of  showing 
by  clear  and  aattefactory  evidence  that  Ae 
purchased  and  paid  for  the  jwoperty  out  of 
her  s^tarate  estate.  Oet^mann  t.  Olts, 
78  Wis.  488^  47  N.  W.  Bep.  66a  It  is  clear 
by  the  undisputed  testimony  that  she  has 
not  done  so.  The  alleged  release  of  dower 
and  homestead  rights  is  no  consideration, 
for  ahe  cannot  make  swdL  a  releaae  to  her 
husband  during  coverture.  Wllber  v.  Wfl- 
ber.  62  Wis.  288,  8  N.  W.  Bc^.  163;  Leadi 
V.  Leach,  65  Wis.  284,  26  N.  W.  B9.  754. 
The  money  which  she  dalms  to  have  re- 
ceived from  her  father  soon  after  marriage 
cannot  be  considered  a  consideration  as 
against  the  husband's  creditors,  because  the 
testimony  shows  that  she  made  a  complete 
0tt  <tf  It  to  her  husband  neariy  or  quite 
20  years  ago,  witiL  no  agreement  that  It 
should  be  repaid.  There  being  no  considera- 
tion tor  tile  conveyance  elhown,  tiie  plaintiff 
was  entilled  to  have  it  set  aside  so  tar  as 
it  interfered  with  the  collection  at  Ids  judg- 
ment The  execntlon  upon  the  plaintUTs 
Judgment  was  returned  unsatisfied  after  the 
exidration  of  60  days,  within  which  the  stat- 
ntes  direct  that  it  shall  be  returned;  and  it 
is  daimed  defendant  that  tor  tids  reascm 
it  does  not  appear  that  an  execution  has 
been  returned  unsatlsfled.  The  objection 
cannot  prevail  The  lapse  of  time  does  not 
divest  the  officer  of  power  to  make  a  return. 
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2  Freem.  Bx*iifl,  (2d  Ed.)  |  3SS.  Judgment 
reveraed,  and  cause  remanded,  with  direc- 
tions to  render  Judgment  tor  plklntlff,  la  ac- 
cordance with  this  opinion. 


OHAMPION  T.  TOWN  OP  CKANDON. 

(Supreme  Court  of  Wboondn.   March  21, 1893.) 

BcBVACB  Watbk— Cbanoe  or  GBAnB  or  Hien- 
WAT— Liability  or  lov/y. 

1.  A  town  may  change  the  jrrade  of  a  high- 
way within  its  limits  so  that  the  surface  wa» 
ter  falling  on  such  highway  ia  diverted  from 
its  UBoal  course  without  incurrine  liability  to 
the  owner  of  adjacent  land  on  which  snch  snr- 
faee  water  flows  wben  so  diverted. 

2.  The  power  d  the  tupMrTiMHra  of  a  tow& 
to  determine  on  a  plan  of  immoring  hl^waya, 
and  providiuK  for  the  r^ovafof  surface  water. 
Is  a  discretionary  one,  and  a  mere  error  of 
Jndgment  in  respect  to  the  ptan  will  not  subject 
the  town  to  an  action  for  damages. 

Appeal  from  circuit  court.  Forest  conntsr; 
John  Goodland,  Judge. 

Action  L  G.  Champion  against  the  town 
of  Crandon  to  recover  damages  for  diverting 
and  dlacbarglng  surface  water  on  plaintiff's 
premises.  From  an  order  sustaining  a  de> 
murrer  to  the  complaint,  platntlfl  appeals. 
Affirmed. 

Tike  other  facts  fully  appear  In  the  tcA- 
lowing  Btatement  by  PIKNBY.  J.: 

This  is  an  action  to  recover  for  damages 
sustained  by  the  plaintiff  by  reason  of  the 
all^ted  negUgent,  careless,  and  unskiUful 
manner  and  defective  plan  upon  which  the 
streets  and  h^ways  In  the  village  of  Cran- 
don bad  been  constructed  near  plaintiff's 
house,  by  which  the  surface  water  falling 
npon  said  streets  and  highways  of  the  de- 
fendant town  was  diverted  from  Its  natural 
course  towards  the  house,  and  upon  the  prem- 
ises of  the  plaintiff.  Hie  complaint  al- 
leges, tai  substance,  that  the  house  was 
bidlt  of  good  material  and  In  a  workmanllhe 
manner,  at  a  cost  of  $1,500,  and  had  a  safe 
and  sufficient  cellar  under  It  for  the  storage 
of  vegetables  and  goods;  that  the  defendant 
town,  and  throng  its  supervisors,  did 
certain  road  work  upon  the  streets  and 
I^iways  near  the  plaintiffs  douse  In  a  n^ 
llgent.  carelen,  and  unskillful  manner,  and 
uponavery  defectlTOplan,bymeansof which 
the  surface  water  arising  from  the  rains  and 
mdted  snows  falling  upon  said  streets  and 
highways  was  diverted  from  Its  accustomed 
course,  and,  falling  npon  said  streets  and 
highways,  by  said  work  was  caused  to  flow 
towards  Ihe  hotuM  and  Into  the  cdlar  of  the 
plaintiff,  to  his  great  damage;  that  In  three 
succeeding  years  thereafter  said  town  con- 
tinued to  do  road  woi^  in  a  negligent,  care- 
less, and  unskillful  manner,  and  npon  a 
very  defective  plan,  upon  said  streets  and 
hll^WBTB,  liy  which  the  water  falUng  th«e- 
on  was  more  and  more  diverted  from  Its  nat- 
ural course,  and  towards  theplaintifrs  house, 
and  fbB  town  board  of  said  town  utterly  refus- 
ed to  protect  plaintiff's  house  from  the  flow  of 


water  artificially  turned  upon  It,  or  to  pro- 
vide a  **MiiTig1  and  outlet  by  which  it  could 
escape  from  said  house,  although  repeatedly 
niged  the  plaintiff  to  give  him  relief 
from  said  surface  water;  that,  by  reason 
of  the  premises,  the  plidntJff  had  suffered 
damages  by  Injuries  to  said  house  and  the 
contents  of  Its  cellar,  and  It  was  Incon- 
venlent  and  often  neaiiy  Impossible  for  him 
to  canr  «n  his  business  in  the  lower  story 
of  said  house,  so  that  his  customers  could 
not  alter  the  same  to  purchase  goods,  and 
tliat  his  trade  was  seriouslr  Injured,  the 
water  often  standing  to  the  depth  of  more 
than  one  foot  in  places,  and  claimed 
damages  In  the  sum  of  $900.  The  defendant 
demurred  to  the  complaint  The  court  sus- 
tained the  demurrer,  and  the  pl^tlff  ap- 
pealed. 

Samud  Shaw,  tor  ai^dlant  B.  Wyman 
and  Alban  ft  Barnes,  for  reflp<mdent 

FINNEY,  J.,  (after  stating  the  facts.)  In 
Hoyt  V.  Hudson,  27  Wla.  656,  It  was  settled 
that  cities,  town^  and  vUlages,  as  owners 
of  lands  for  bli^wsTs  and  other  public  pur- 
poses, have  the  same  ri^t  as  private  own- 
ers to  obstruct  or  repel  the  flow  of  surface 
water  collecting  thereon  ftK>m  snow  and  rain 
as  other  proprietors.  P^tUgrew  v.  Evans- 
viUe,  25  Wia  228.  In  Allen  v.  Glt7  of  Chip- 
pewa Falls.  62  Wis.  4S3,  9  N.  W.  Rep.  284, 
Cole,  0.  J.,  says:  *Tt  seons  needless  to  ob- 
serve that  the  (117.  under  Its  charter,  had 
the  undoubted  rl^t  to  establish  the  grade 
of  Its  streets,  and  In  the  encntton  of  the 
grade  the  existing  drainage  of  surfoce  water 
might  be  changed  or  destroyed,"  Towns 
clearly  have  the  same  rights.  In  Hoyt  v. 
Hudson,  supra,  the  rU^t  of  a  proprietor  to 
divert  surface  mter  failing  on  his  land  so 
that  It  may  be  cast  or  flow  upcm  the  land  of 
a  pn^nletor  on  a  lower  levd  seems  to  be 
denied  1^>on  the  autiiority  ot  Pettlgrew  v. 
Bvansvllle,  supra.  But  the  question  here  In- 
volved was  not  presmted  In  that  case,  snd 
the  case  Itself  has  rince  been  limited  and 
ezplidned  In  Heth  v.  City  of  Fond  du  Lac, 
63  Wis.  228.  28  N.  W.  Rep.  49B,  In  which 
many  later  cases  In  this  court  are  cited.  In 
Pettlgrew  v.  BvansvlUe  the  d^endants  pro- 
posed, by  digging  a  ditch,  to  drain  the 
waters  of  a  natural  reservirir  which  gathered 
tnto  it  from  a  considerable  distance  from  the 
surfiice  of  the  surrounding  country,  and 
thence  escaped  only  1^  percolation  or  evap- 
oration, and  turn  them  Immediately  npon 
the  plaintiff's  land,  to  his  great  injury,  and 
for  the  purpose  of  draliUng  such  standing 
watet  in  and  upon  ttie  plaintiff's  premises, 
when  it  was  not  necessary  to  drain  said  water, 
either  to  improve  the  streets  of  the  village 
or  for  any  purpose  connected  with  the 
duties  of  that  corporation;  and  It  was  said 
by  the  court:  "This  Is  a  direct  Injury,  as 
direct  as  If  the  defendants  had  proposed, 
without  compensation,  to  throw  upon  the 
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plaintiff's  land  earth,  grard,  stone,  or  oOier 
miiterial,  which  it  became  necessary  for  them 
to  remoTe  from  the  street  In  order  properly 
to  improve  it"  While  the  town,  through  its 
autiioilties  and  agents,  would  not  be  author- 
ized to  collect  a  body  of  sorface  water 
and  cost  it,  or  a  body  of  water  already 
collected,  in  a  channel  made  for  that  pniv 
pose,  in  a  comdderable  stream  or  volume, 
on  the  lands  or  lota  of  a  proprietor  adjoining 
a  public  street,  it  dearly  has  the  right  to 
determine  the  grade  ct  Its  streets  or  high- 
ways, and  to  construct  gutters  along  them, 
and  culverts  under  or  across  them,  not 
entering  upon  or  disturbing  the  soil  of  the 
adjoining  proprietor.  In  order  to  drain  from 
the  streets  and  highways  or  public  grounds 
surface  waters  which  have  fallen  or  flowed 
over  or  upon  the  same.  There  is  In  such 
case  no  direct  Invasion  of  the  proprietary 
rights  of  the  lot  owner,  and  the  inccnven- 
(ence  wUch  he  Buffers  is  purely  consequ^- 
tial,  and  the  result  of  the  lawful  ezerdse  of 
a  power  necessarily  vested  in  the  town  or 
dty  for  public  purposes.  Rad cliff's  Ex'rs 
v.  Mayor  of  BrooUyn,  4  N.  Y.  195.  In 
Heth  V.  aty  of  Fond  dn  Lac,  63  Wis.  228, 
23  N.  W.  Rep.  405,  It  was  declared,  after 
a  review  and  citation  of  numerous  authori- 
tlea  In  this  and  other  states:  "The  resident 
owner  of  a  lot  fronting  upon  a  public  street 
In  a  cannot  be  permitted  to  restrain 
such  municipality  from  constructing  drains 
along  the  sides  or  culverts  across  the  street 
or  other  streets  In  the  vicinity,  or  from  grad- 
ing the  same,  merely  because  such  acts,  when 
completed,  would  greatly  Increase  the  flow 
of  surface  water  upon  his  land;"  and  It  nec- 
essarily follows  that  such  acts  are  not 
actionable.  It  was  there  declared  that  "the 
mme  is  true  In  respect  to  an  adjoining  land- 
owber  changing  the  surface  of  his  land,  or 
pladng  obstructions  or  embankments  thereon 
to  change  the  course  of  surface  water;"  and 
that  "this  is  plainly  the  rule  of  the  common 
law,  as  distinguished  from  the  dvll  law." 
Waters  v.  Village  of  Bay  View,  61  Wis. 
642,  21  N.  W.  Rep.  811;  Lessard  v.  Stram, 
«2  WI&  112,  22  N.  W.  Rep.  284;  Johnson 
T.  RaUway  Co.,  80  Wis.  641,  GO  N.  W.  Bep. 
771. 

It  is  im[>08slble,  we  think,  to  maintain  that 
any  dlfTerence  exists  In  principle  between 
the  right  to  so  dlapose  of  surface  water 
which  may  flow  over  and  upon  the  streets 
or  public  grounds  of  a  town  or  city  or  the 
property  of  a  private  proprietor  and  that 
which  falls  upon  such  places  In  rain  or 
snow.  The  rule  thus  laid  down  Is  supported 
by  numerous  decisions  of  courts  of  the 
highest  authority.  Flagg  v.  Worcester,  13 
Gray,  601;  Turner  v.  Dartmouth,  13  Allen, 
201;  Emery  v.  Lowell,  104  Mass.  13,  16; 
Lynch  v.  New  York,  76  N.  Y.  60;  Lee 
T.  Mhmeapolls,  22  Minn.  13;  Wak^eld  v. 
Newell,  12  R.  I.  75;  Imler  v.  Springfield,  55 
Ma  110.  In  Gannon  v.  Hargadon,  10  Allen, 
lOOk  It  l8  hiid  down  that  "the  right  of  an 


owner  ot  land  to  occupy  and  Improve  It 
in  such  manner  and  for  such  purposes  as  he 
may  see  fit,  either  by  changing  the  surface 
or  the  erection  of  buildings  or  other  struc- 
tures  thereon,  is  not  restricted  or  modified 
by  the  fact  that  his  own  land  is  so  rttoated 
with  reference  to  that  of  adjoining  owners 
that  an  alteraUtm  in  the  mode  of  its  im- 
provement or  occopation  in  any  portion  of 
It  will  cause  watar  which  may  accumulate 
thereon  by  rains  or  snows  falling  on  its 
surface  either  to  stand  in  unusual  quanti- 
ties on  oOier  adjacent  lands  or  pass  into  and 
over  the  same  In  greater  quantities  or  in 
other  directions  than  they  were  accustomed 
to  flow."  Rathke  v.  Gardner,  134  Mass.  15; 
Bates  T.  InhaUtanta  of  Westborough,  151 
Mass.  182,  28  N.  B.  Rep.  1070.  In  Bawstron 
V.  Taylor,  11  Exdi.  300,  Martin,  B.,  said: 
"The  owner  of  the  soli  has  prima  fade  the 
xWit  to  drain  his  land.  He  la  at  liberty 
to  get  rid  of  the  surface  water  In  any  man- 
ner that  may  appear  moat  conveiflent  to 
him;  and  I  think  no  one  has  a  right  to 
interfere  with  him,  and  that  the  object  he 
m^  have  In  so  doing  Is  quite  immaterial." 
And  Piatt,  B.,  said:  "This  was  mere  sur- 
face water,  and  the  defendant  is  entitled 
to  get  rid  of  it  in  any  way  he  pleases."  In 
Grant  v.  Allen,  41  Ck>nn.  156,  It  was  said 
that  "the  rlf^t  of  the  owner  of  land  to  de- 
t^ndne  the  manner  in  whidi  he  will  use  It 
or  the  mode  In  which  he  will  enjoy  it,  the 
same  being  lawful.  Is  too  high  In  character 
to  be  affected  by  condderations  growing 
out  of  tiie  retention,  diversion,  or  repulsion 
ct  mere  surface  water,  the  result  of  falling 
rain  or  melting  snow;"  and  in  Chadeayne 
V.  Robhison,  55  Conn.  350,  11  Att  Rep.  502, 
the  general  common-law  rule  In  reference 
to  surface  water,  as  laid  down  In  Gould  on 
Waters,  (section  267,)  in  substance  as  de- 
clared in  Gannon  v.  Hargadon,  supra.  Is  ap< 
proved;  and  In  Goodale  v.  Tuttle,  20  N.  ¥. 
467,  It  was  said  by  Denlo,  O.  X:  "In  respect 
to  the  running  off  of  surface  water  caused 
by  rain  or  snow,  I  know  of  no  prlndple 
which  win  prevent  the  owner  of  land  from 
filling  up  the  wet  and  marshy  places  on  his 
own  soil  for  its  amelioration  and  his  own 
advantage  because  his  neighbor's  land  Is 
so  situated  as  to  be  incommoded  by  it 
Such  a  doctrine  would  militate  against  the 
well-settled  rule  that  the  owner  of  land 
has  full  dominion  over  tho  whole  space 
above  and  below  the  surface."  Washb. 
Basem.  465;  Feck  v.  Goodberlett,  100  N. 
Y.  180,  16  N.  E.  Rep.  350;  Swett  v.  Cutts, 
60  N.  H.  439.  And  In  Wood  on  Nuisance, 
(section  308,)  after  noticing  the  conflict  of 
opinion  upon  this  point,  It  Is  said,  after  an 
extended  review  of  the  cases,  that  "It  Is 
safe  to  say  that  the  weight  of  authority 
sustains  the  idea  that  lower  estates  are 
burdened  with  a  servitude  in  favor  of  a 
higher  one  for  the  discharge  of  the  water 
that  falls  upon  Ite  surface,  and  naturally 
escapes  over  the  lower  estate;   and  tin 
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owner  of  the  higher  may,  If  he  sees  fit,  pre- 
Tent  the  water  from  going  there,  or  deal 
with  It  as  he  pleases,  so  that  he  does  not 
change  the  mode  or  Tolume  of  Its  eBC^)e." 
Any  other  rule  on  the  subject.  It  seems  to 
US.  would  not  only  unduly  fetter  the  power 
of  towns  and  dtles  over  the  nece«ary 
drainage  of  highways  and  streets,  but  would 
Interfere  materially  with  the  Improvement 
and  derelopmrat  of  lands  for  agricultural 
and  other  purposes.  In  this  case  the  sub- 
stance of  the  allegation  is  that  the  surface 
water,  by  reason  of  the  road  and  street 
wotk  done  by  the  defendant  near  plalntlif *s 
premises,  and  falling  upon  such  streets  and 
highways  of  the  defendant,  was  diverted 
from  its  usual  course  of  flow,  while  the  sor- 
&ce  of  the  ground  upon  such  streets  and 
highways  was  left  tn  a  state  of  nature,  and 
caused  to  flow  into  and  upon  the  plaintlfTs 
premises,  to  his  damage,  etc.  To  maintain 
thin  action  would  be  to  hold  that  the  town 
could  not  change  such  natural  flow  of  sur- 
face water  by  Its  Improvements  and  works 
upon  the  streets  wholly  within  their  limits 
without  becoming  liaUe  to  repeated  ac- 
tions for  damages,  or  being  enjoined  from 
maintaining  their  works  while  they  caused 
such  injuries.  It  is  not  alleged  that  the 
change  of  grade  was  made  without  any 
fair  or  reasonable  advantage  to  result  to  the 
public,  or  wantonly,  in  order  to  injure  the 
plaintUf.  The  allegation  that  the  work  was 
done  upon  a  defective  plan  will  not  suffice 
to  mable  the  plalntltT  to  maintain  his 
action.  The  power  of  the  supervisors  to 
determine  upon  a  plan  and  method  of  im- 
proving streets  and  highways,  and  provid- 
ing for  the  removal  of  surface  water,  Is  a 
discretionary  one,  and  a  mere  error  of  Judg- 
ment in  respect  to  the  plan  will  not  sub- 
ject the  town  to  an  action  for  damages.  To 
bold  otherwise  would  be  practically  to  take 
the  power  to  decide  such  questions  from  the 
officers  In  whom  the  law  has  vested  It,  and 
subject  their  determlnatikm  to  review, 
where  there  might  be  no  very  material  or 
considerable  difference  of  opinion.  The  an- 
thorlUes  are  numerous  that  the  determina- 
tion of  the  public  authorities  upon  the  plan 
for  doing  such  a  public  work  is  conclusive. 
UrqTihart  v.  Ogdensburgh,  91  N.  Y.  67; 
Lansing  r.  Toolan,  37  Mich.  152;  Monk  v. 
Town  of  New  Utrecht,  104  N.  Y.  661,  11  N. 
E.  Rep.  268;  Watson  v.  Kingston.  114  N. 
T.  91,  21  N.  B.  Rep.  102;  Paine  v.  Trustees, 
etc,  116  N.  Y.  228,  22  N,  E.  Rep.  405.  The 
allegations  of  negligence  tn  doing  the  work 
tn  question,  and  upon  a  defective  plan,  are 
wholly  ineffectual,  inasmuch  as  the  result 
complained  of  is  one  which  the  defendant 
bad  a  lawful  right  to  accomplish,  namely, 
to  free  the  streets  and  highways  and  public 
grounds  of  the  town  from  surface  water, 
even  though  Ita  former  course  should  be 
changed,  and  it  should  flow,  In  conse- 
qnence,  orer  and  1^>on  the  premises  of  the 
plaintiff,  aa  adjoining  proprietor.  The  de- 


murrer was  well  taken,  and  was  properly 
sustained.  The  order  of  the  circuit  court  la 
affirmed. 


McCLTTHBI  v.  JEFFERSON  et  al. 
(Supreme  Court  of  WlBconain.   March  21, 1898.) 
Bale — Dbi-iveby— Actio:t  pgr  Phick. 

1.  Defendants  agreed  to  purchase  of  plaia- 
tlffa  lumber  of  certain  erades,  to  be  paid  for 
when  inspected  at  defendants'  docks,  ^e  lum- 
ber was  graded  at  plaintiffs'  mill,  and  each 
grade  was  piled  by  itself  on  the  barge  trans- 
POTting  it  to  the  docks.  The  quantity  of  each 
grade  was  stated  on  the  shipping  blllB,  which 
were  forwarded  to  defendants  before  the  Inrgee 
containing  the  lumber  described  therein  were 
unloaded.  Hdd,  that  defendants,  by  unloading 
the  lumber  without  Inspection,  drawing  It  to 
their  yards,  and  piling  it,  became  vested  with 
the  titie  thereto,  and  were  liable  for  the  price. 

2.  The  failure  of  plaintiffs  to  furnish  a  man 
to  participate  in  such  inspection  did  not  au- 
thorize  defendants  to  draw  the  Inmber  to  their 
yards  for  r^radlng. 

3.  In  an  action  for  the  price  It  was  compe- 
tent to  show  tbe  different  grades  and  quantity 
of  lumber  contained  In  each  cargo  w&at  to  de- 
fendants, the  sliiKting  hills  thoeof,  and  that 
defendants  had  made  no  objection  to  any  of 
them. 

Appeal  from  circuit  court,  St  Croix  coun- 
ty; A.  W.  Newmjin,  Judge. 

Action  b3'  Samuel  McClure,  as  assignee  of 
Gillespie  &  H.irper,  against  R,  C.  Jefferson 
and  James  Kasson,  copartners  as  Jefferson 
&  Kasson,  to  recover  the  agreed  price  of 
certain  lumber.  From  a  judgment  for  j^aln- 
tiff,  defendants  appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  CASSODAY.  J.: 

Tt  appears  from  the  record  that  during  the 
times  In  question  Gillespie  &  Harper  were 
partners,  doing  builness  at  Stillwater,  Minn., 
and  engaged  In  the  manufacture  of  lumber 
at  Glenmont,  tn  Wisconsin,  being  on  the  6t 
Croix  river.  That  the  defendants,  Jefferson 
&  ICoason,  were  partners,  doins  business  as 
lumber  dealers  at  St  Paul,  Minn.  That 
September  7,  1886,  the  said  Gillespie  & 
Haiper  entered  into  a  contract  in  writing 
witii  the  said  Jefferson  ft  Kassoii,  of  which 
the  following  is  a  copy,  to  wit:  "St  Paul, 
Minn.,  Sept.  7,  1885.  This  contract  made 
betweim  GUlttspIe  &  Harper,  parties  of  tiie 
first  part  and  Jefferson  &  Kasson,  parties 
of  the  second  part  witneaseth:  Parties  of 
the  flrat  part  have  sold  to  party  of  the 
second  part  one  million  feet  of  lumber,  to 
be  full  thickness  and  sound,  for  prompt 
cash  when  inspected  at  our  docks  in  St 
Paul,  P.  O.  B.  barge,  to  be  delivered  dur- 
ing September  and  October,  ISSo.  and  to  be 
Included  all  lengths  In  logs  above  ten  foot 
at  the  following  prices:  1st  and  2nd,  clear, 
12  feet  and  over,  $30;  O  stock  to  3rd,  dear, 
inclusive,  and  8  and  10  Inch,  1st  and  2nd, 
clear,  $20;  1st  and  2nd  siding  tnrlps,  |25; 
1st  fence,  ^11;  2nd  fence,  $8;  Isl  dim.  18- 
foot  timber,  $8;  20  feet  and  over,  $10;  1st 
common  boards,  $10;  2nd  common  boards, 
97;  2nd  common  dim.  |5;  14-lBch  Jolce, 
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18  foot  and  over.  I13.0O  for  let  common. 
Jefferson  &  Kosson.  Ollleaple  &  Harper.'* 
That  Norember  4,  1885,  GDlenpio  &  Harper 
made  a  Toluntaty  assignment  for  tUe  bene- 
fit of  their  crediton  to  tiie  plalntifl,  Mc- 
dnre,  who  thereupon  qualified  and  entered 
iipon  hlB  duties  as  such  assignee.  That  Sep- 
tember 24,  1889,  tile  plalntlfl,  as  soch  aa- 
s^nee,  commenced  this  action  to  recover 
11,153.40  and  Interest,  as  the  uoiance  doe 
for  lumber  d^Tered  by  tbe  said  Ollleqtie 
&  Harper  to  the  said  Jefferson  ft  Kasson 
under  said  written  agreement  That  the  de- 
fendants answered  by  way  of  denials  and 
counter  auctions,  and  alleged,  among  otiier 
tilings,  that  the  said  OUleq^  &  Harper  only 
delivered  to  them  lumber  corresponding  with 
the  requirements  of  said  contract  to  the 
amonnc  of  787,036  feet,  c£  tlie  ralne  of 
87,414JS1,  and  the  otlier  lumber  so  dellTKed 
by  them  and  recetred  by  the  defendants  con- 
tained no  more  than  86,821  feet,  of  the 
agreed  value  of  f 501. 48.  That  from  time 
to  time  the  defradants  bad  paid  ssld  CHI- 
lesj^'K  &  Hari^r  for  the  lumber  so  delivered. 
In  the  ajofregate,  the  sum  of  $7,977.87,  leav- 
ing due  tlieui  <»i  all  13ie  lumber  so  delivered 
not  to  <aceed  813S.  ^niat  befoi-n  ttie  com- 
mencement of  said  action  they  had  ten- 
dered to  said  Olllesple  &  Harper  $800,  and 
In  and  1^  the  answer  offered  to  permit  HBa 
plaintiff  to  alter  Judgment  against  Ibem 
for  tbe  lumber  so  delivered  In  the  sum  of 
$225,  besides  the  costs  of  tills  action  up  to 
the  triid  thereof.  That  said  cause  was  there- 
upon n^erred  to  Charles  A.  Cvoaa,  to  hear, 
t^,  and  deterndne;  and  at  the  dose  ot  the 
trial  and  bearing  before  said  referee  he 
frjund  as  matters  of  fttct.  In  addition  to  the 
facts  stated,  that.  In  pursuance  of  said  wrlt- 
tea  contract,  tiie  said  GUIesple  &  Harper 
delivered  to  the  defendants,  at  tiietr  docks 
fn  St  ^td,  In  boats  or  baizes,  ^ht  sev- 
eral gnantiticfl  or  bills  of  lumber  of  the 
descriptions  therdn  stated,  at  the  following 
dates.  In  tiie  following  amounts,  and  of  the 
foDowlDg  values,  respectivdr:  September  19, 
18S5,  64,025  feet,  of  the  valud  of  $727.06; 
September  22, 1835,  146,456  feet,  of  the  value 
of  $1,410.01;  September  29,  1885,  129,602 
feet,  of  the  ^ue  <a  $14S02.4S;  September 
29, 1886,  65,414  feet.  Of  the  value  of  $687.43; 
October  1,  1885,  22,539  feet,  of  the  value  of 
$227.04;  October  3,  1885,  162,518  feet,  of  the 
value  of  $2,201.86;  October  8.  1885,  161,642 
feet,  of  the  valuo  of  $1,608.70;  October  12, 
1885,  96378  feet,  of  tiie  value  of  $1,005.77. 
That  tiie  said  defoidauts  hauled  the  several 
quantities  of  liimt>er  so  motioned,  and  every 
part  of  each  and  all  of  them,  up  Into  their 
yard  at  St  Paul,  and  took  the  same  Into 
thdr  possession  and  under  their  control,  and 
never  returned  or  offered  to  return  the  same, 
or  any  part  therof.  That  the  total  amount 
ci  the  lumber  so  deliver^  to  tiic  defendant 
under  said  written  contract.  Is  830,164  feet^ 
and  that  the  total  value  thereof  Is  the  sum 
of  $9,002.88,  axid  that  there  has  been  paUl 


thereon  the  sum  of  $7,050.03,  leaving  a  bal- 
ance still  due  of  $1,111.KS.  That  each  grade 
of  lunit>er  delivered  under  said  contract  was 
piled  by  Itself  on  tiie  barges  on  which  It  was 
ti-ansported  from  the  mill  of  OlUespIe  &  ^r- 
I>er,  at  Glonmmit  aforesidd,  where  It  was 
inanuflictnred,  to  tbe  docks  of  the  defendants 
at  St  Paul,  and  that  each  grade  m  quality 
of  lumber  could  be  recognized  as  the  particu- 
lar quality  at  which  It  was  billed  to  the  de- 
foidants  when  shipped  to  them,  and  that 
the  shipping  bUls  giving  the  quantitlea  and 
quality  of  the  lumber  on  each  barge  delivered 
to  the  def raidants  was  -forwarded  to  them  fbr 
their  Inspection  before  said  barges  were  un- 
loaded. That  the  lumber  delivered  under 
said  written  contract  could  have  l>een  sorted 
and  regraded,  and,  If  any  rejections  were 
dedred  to  be  made  by  tiie  defendants,  aocb 
rejections  left  either  on  the  barge  where  it 
■was  delivered  to  tiiem,  or  on  thebr  docks  at 
the  landing.  That  there  was  no  agreement 
on  the  part  of  Olllesple  A  Harper  to  accept 
the  grade  establUhed  tiie  deftedants  as 
to  the  lumber  delivered  under  «dd  contract 
That  sold  defendants  never  notified  Olllesple 
&  Harper  that  they  were  reducing  the  grade 
of  the  lumber  so  dilpped  by  an  ImqiecttiF  In 
their  yards,  after  the  same  had  been  hauled 
from  the  bargee  and  from  the  docks  of  the 
defendants,  and  never  rendered  any  bDls 
showing  such  reduction  In  grades  until  aU 
of  said  lumber  had  been  delivered  under  said 
contract  and  th^  only  by  a  bill  of  the 
barges  of  said  lumber  so  deUvered.  wUdi 
said  bills  showed  a  <3iange  In  the  grade  as 
to  three  barges,  and  no  more,  and  tiiat  aald 
bins  were  rendered  after  all  of  said  lumber 
was  delivered,  and  at  tiie  time  of  rendering 
said  bllla  the  said  lumber  had  been  mingled 
with  otiier  lumber,  and  a  part  of  tiie  same 
had  been  atdd,  and  all  the  same  was  so  com- 
mingled with  other  lumber  at  some  distance 
from  tiie  plalntUTs  docks.  That  the  ssme 
could  not,  without  great  trouble  and  ex- 
pense, be  Identified  and  separated  from  the 
other  lumber.  And  as  conclusions  of  law  the 
r^eree  found,  In  effect  that  said  Ollleaple 
ft  Hotper  du^  performed  on  their  part  all 
the  terms  of  said  contract  Tliat  If  any  at 
sold  lumber  waa  not  of  tiie  quality  It  pur- 
ported to  iM  tn  tiie  bills  ot  la^ng,  then  it 
was  the  duty  of  said  defendants  to  have  re- 
turned to  the  said  Gillespte  &  Harper,  at  the 
place  vrtiere  It'  was  delivered  to  the  said  de- 
fendants, or  offer  to  return  the  same,  such 
part  of  It  as  did  not  come  up  to  the  contract 
That  the  plaintiff  is  entitled  to  Judgmut 
for  the  sum  of  $l,lll.ttl,  wltii  interest  there- 
on from  October  22,  1885,  which  amounta 
In  the  aggregate  to  $1,617.87;  and  that  Judg- 
ment  should  be  entered  thereon  accordingly. 
Tlrnt  on  motion  of  the  plaintiff,  and  after 
hearing  tiie  attorneys  of  tiie  respective  parties* 
It  was  ordered  tiiat  the  exceptions  to  said 
rqrart  taken  by  tiie  defendants,  be,  and  tiie 
same  were  thereby,  overruled,  and  said  re- 
port be,  and  tbe  same  was  thereby.  In  all 
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things  c<mflnned;  and  Judgment  was  tltereby 
ordered  for  tlie  plaintiff  according  to  ttie 
findings  of  such  referee.  That  Judgment  was 
thereui)on  entered  accordlngiy,  from  which 
t3ie  defendants  bring  thta  appeal. 

N.  Ifc  Humphrey,  <Owen  Morris,  of  oovn- 
sel.)  for  appellants.  Bay  S.  Reid,  (Fayette 
Marsh,  of  counsel.)  for  re^wident 

CASSODAT.  X,  (after  stating  the  fitcts.) 
From  a  careful  examination  of  the  record 
we  are  conyinced  that  the  findings  of  fact 
ij  the  referee,  conflrmed  hy  the  trial  court, 
are  sostained  by  the  evidence.  From  these 
findings  It  Kst^eam,  tax  eflCect,  that  all  the 
lumber  ddlvered  was  graded  at  the  mills  at 
Glenmont,  Wis.,  by  an  mploye  of  Gillespie 
&  Harper,  and  that  each  and  every  grade 
or  quallly  thereof  was  piled  by  itself  on 
the  barge  on  which  it  was  transported  to 
the  docks  of  the  defendants  at  St  Paul,  In 
such  a  way  as  to  be  readily  distinguished 
upon  inspection;  and  that  tha  quantity  of 
each  grade  or  <inality  was  stated  on  ttie 
shipping  bill  of  each  cargo,  and  that  rach  of 
such  shlpptog  bills  was  forwarded  to  the 
defendants  for  fb^  Inspection  on  or  before 
the  barge  containing  the  lumber  described 
therein  was  unloaded.  There  seems  to  be 
no  question  but  that  as  each  cargo  reached 
said  docks,  and  was  there  unloaded  and 
drawn  up  into  the  yards  of  fbe  defendants, 
and  there  piled,  the  title  hereto  became 
vested  in  the  defendants,  who  thereupon  be* 
came  liable  for  the  payment  thereof.  The 
contract  expressly  required  prompt  payment 
for  each  cargo  delivered.  In  cash,  when  in- 
spected at  said  docks.  The  contention  Is, 
In  effect,  that  the  fiUlure  of  OiUeq»Ie  & 
Harper  to  fuznidi  a  man  to  participate  In 
such  Inspection  Justified  the  defendants  in 
regrading  the  lumber,  and  in  reducing  the 
grade  tiiereof  by  taking  lumber  teoxa  the 
higher  grades,  mentioned  in  such  sliipping 
bills,  and  putting  the  same  into  lower 
grades,  and  In  rejecting  portions  thereof  as 
not  coming  within  any  of  the  terms  of  the 
contract,  but  retalnhig  the  same,  subject  to 
the  payment  therefor  of  its  value.  Certain- 
ly, the  defendants  were  not  obliged  to  re- 
ceive lumber  as  complying  with  the  grades 
mentioned  In  the  shipping  bills  when  such 
lumber  or  any  portion  thereof  fell  below 
such  grades,  or  failed  to  comply  with  the 
terms  of  the  contract;  but  to  relieve  them- 
selves from  such  obligations  the  law  re- 
quired them  to  notify  the  vendors,  at  the 
time  of  receiving  each  bai^e,  or  within  a 
reasonable  time  thereafter,  that  the  same 
was  not  accepted  as  complying  with  the 
terms  of  the  contract  or  the  shipping  bill. 
As  found  by  the  referee  and  trial  court,  no 
such  notice  was  ever  given.  It  is  well  set- 
tled that  where,  as  here,  the  purchaser  of 
goods  delivered  on  an  executory  contract, 
with  full  knowledge,  or  with  full  opportuni- 
ty for  examination  and  knowledge,  of  their 


defects,  which  are  open  and  apparent  iqton 
mere  Inspection,  takes  ttiem  into  bis  pos- 
session, and  Impropriates  them  to  his  own 
use,  without  notifying  the  vendor  at  the 
time  of  receiving  them,  or  within  a  reasona- 
ble time  thereafter,  that  they  are  not  ac- 
cepted as  folfllUng  the  contract,  he  cannot 
recoup  damages  for  such  defects  or  fallurea 
In  an  action  for  the  contract  price.  Locke 
T.  Williamson,  40  Wis.  377;  Mor^ouse  v. 
Comstock.  42  Wis.  625;  Olson  v.  Mayer, 
W  Wis.  551,  14  N.  W.  Rep.  040;  Gill  v. 
Benjamin,  64  Wis.  371,  25  N.  W.  Rep.  445. 
This  disposes  of  the  principal  question  in 
the  casa 

It  was  certainly  competent  to  prove  uie 
different  kinds,  grades,  qualities,  and  quanti- 
ties of  lumber  contained  In  each  cargo  sent 
to  the  defendants,  and  the  shipping  hills 
thereof,  and  that  the  defendants  made  no 
objection  to  any  of  them.  The  answer  ex- 
pressly admits  that  the  defendants  received 
823360  feet  of  the  lumber  so  shipped,  and 
this  Is  nearly  the  amount  found  by  the  ref- 
eree. Besides,  the  books  of  Gillespie  & 
Harper  were  properly  verified,  as  required 
by  the  statute,  and  hence  were  properly  ad- 
mitted in  evidence.  The  Judgment  of  the 
circuit  court  Is  affirmed. 


BTAOY  et  aL  T.  MHjWATTKBE^  L.  B.  ft  W. 
BY.  CO. 

(Suprooe  Court  of  Wtocondn.   Bfareh  21, 18B8.) 

R&UiBOAD  COMPAHIBS— KsOLieaXCB  GADBISa  FiBH 
— DsrSCTtTI  LOCOHOTIVB— EviasMos— InstbDO- 
tioxR  —  ConuBtiToaT  HsQuesRoa  —  Horioic 
roH  Nbv  Taui.  —  Dboisiom  bt  Tbul  Couht— 

ErFBbT. 

L  In  an  action  against  a  tailroad  compaur 
for  bnmiog  plalntlfw^  sawmlU  and  1  amber  ad- 
jacent to  defendant's  track,  the  jury  fonnd 
that  a  particular  engine  was  on  snch  track  just 
before  the  fire;  that  the  fire  originated  from 
"sparks  or  coals"  from  such  engine;  and  that 
defendant  was  not  goilty  of  nfwiigence  which 
caoaed  the  fire.  There  was  evidence  that  after 
the  trniii  departed  "ashes,  cindern,  and  coals'* 
were  fonnd  between  the  rails,  and  that  the  fire 
could  be  traced  from  the  track.  In  the  saw- 
dust, into  the  lumber  pile  from  which  It  ex- 
tended to  the  mill,  etc  All  the  witnesses  on 
the  subject  testified  that  the  engine  was  new, 
perfectly  constructed,  and  supplied  with  all  the 
modem  appliances  to  prevent  the  ecape  of  fire. 
Held,  that  it  was  error  to  direct  a  sperial  ver- 
dict that  the  engine  was  in  good  condition, 
properly  equipped  to  prevent  the  escape  of  fire. 

2.  It  was  error  to  instruct  the  jury  that.  It 
appearing  from  the  evidence  that  the  engine 
was  properly  constracted  and  provided  with  the 
usual  appliances  to  prevent  the  escape  of  fire. 
If  the  jury  find  that  the  locomotive  was  handled 
without  negligence,  though  fire  did  escape  from 
it  and  communicate  with  r^ase  on  the  track, 
the  jury  must  answer  that  defendant  was  not 


guli^  of  negligence. 

3.  Where  the  Jury  finds  on  slight  evi- 
dence that  plaintiffs  were  guilty  of  contributory 
negligence,  and  the  trial  court,  in  deciding  the 
motion  for  a  new  trial,  states  that  the  finding 
"la  clearly  against  the  wright  of  evidence,"  ana 
that,  "liad  the  jury  found  that  defendant  wsk 
guil^  of  negligence  then  plaintiffs  would  have 
been  clearly  entitled  to  a  new  trial,"  such  find- 
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bag  1b  thereby  practicallr  set  aside,  and  cannot 
be  InToked  to  suroort  an  erroneons  judgment  in 
defMidant^B  favor. 

Appeal  from  circuit  court,  Winnebago  coun- 
ty: George  W.  Bumell,  Judge. 

Action  by  William  H.  Stacy  and  James  I. 
Towle  agidnst  the  Milwaukee,  Lake  l&ore 
&  Western  Railway  Company  to  recover 
damages  caused  by  fire  negligently  set  by 
defendant's  locomotive.  Prom  a  Judgment 
entered  on  the  verdict  of  a  Jury  In  favor 
of  defendant,  plaintlfls  appeal  From  the 
taxation  of  costs,  defendant  appeals.  Re- 
versed on  i^alntUto'  appeaL  Defendant's  ap- 
peal dismissed. 

The  other  facts  fully  appear  In  the  foUow- 
!ng  statement  by  PINNET,  J.: 

This  action  was  brought  by  the  plaintiffs 
to  recover  against  the  defendant  railway  com- 
pany the  damages  alleged  to  have  been  sus- 
tained by  them  May  13,  1887,  by  the  destruc- 
tion by  fire  of  their  lumber  mll%  plies  of 
lumber,  staves,  and  other  personal  property 
In  and  abont  the  same,  which  was  communi- 
cated thereto  by  and  through  the  negligence 
of  the  defendant  in  and  about  the  use  and 
management  of  its  locomotive  engine  and 
cars  In  and  upon  its  certain  side  track  upon 
which  said  mill  and  property  was  situated. 
In  Bimamwood,  a  lumbering  town  in  Sha- 
wano county.  Wis.  At  this  jwint  the  rail- 
way of  the  defendant  runs  nearly  north  and 
south,  and,  in  addition  to  the  main  track, 
there  are  two  side  tracks,  one  on  the  east 
side  of  it  and  the  oth»  on  the  west  side; 
the  former  used  for  the  passage  of  meeting 
trains,  and  is  the  shorter  of  the  two,  the 
latter  for  fdilpment  of  timber,  lumber,  and 
other  articles  manufactured  at  the  mills  sit- 
uated on  and  along  It  The  plalntifEs*  mill, 
lumber,  eta  was  situated  on  the  west  side 
of  the  latter  track,  and  stood  with  Its  end, 
22  feet  wide,  towards  the  track,  and  40 
feet  distant;  and  a  tramway  was  bnUt  out 
from  the  mill  of  that  width.  Intersect- 
ing another  tramway  running  north  and 
south  along  the  west  side  track  for  some 
distance,  to  take  the  lumber  from  the  mill 
so  It  could  be  piled  up  in  the  yard  In  piles 
one  to  three  rows  deep,  west  of  the  north 
and  south  tramway,  which  was  from  6  to  7 
feet  from  the  ground.  The  piles  of  lumber 
were  built  up  on  sleepers  laid  on  the  groimd 
below  the  tramway,  and  built  up  some  dis- 
tance above  it  The  tramway  was  but  a 
few  feet  from  the  track,  and  served  to  fa- 
cilitate the  loading  of  Itmiber  into  the  cars. 
It  was  stated,  In  substance,  in  the  plaintUKi' 
complaint,  that  at  the  time  in  question  the 
premises  adjacent  were  covered  with  saw- 
dust, shavings,  and  materials  of  a  combusti- 
ble nature,  and  that  a  large  amount  of  lum- 
ber belonging  to  the  plalntUTs  and  to  others 
was  piled  close  by  and  adjacent  to  said  side 
track  on  either  side  of  the  mill,  along  which 
the  defendant  operated  Its  cars  and  locomo- 
tlTCS,  and  the  east  and  west  side  tracks  were 
each  about  ^ht  or  ten  feet  from  the  main 


track.  There  had  been  a  period  of  two 
months'  dry  weather,  and  the  matters  on 
and  along  said  west  track  and  about  the  mill 
were  in  very  dry  condition.  It  was  clalmefi 
on  the  part  of  the  plaintiffs  that  a  freight 
train  (No.  12)  drawn  by  locomotive  No.  &s. 
going  south,  arrived  at  1:30  P.  M.  on  the 
day  in  question  at  Bimamwood,  and  there 
met  train  No.  11,  which  went  along  on  the 
main  track  without  delay,  and  doing  no 
business  there  on  this  occasion;  that  train 
No.  12,  bound  south,  drawn  by  locomotive 
No.  SS,  took  a  loaded  car  from  and  left  two 
empty  ones  at  the  main  tramway  of  the 
plaintiffs'  mill,  and  that  in  doing  the  neces- 
sary switching  for  that  purpose  said  locomo- 
tive with  one  or  more  cars  ran  In  on  the 
west  side  track  along  said  tramway,  and  by 
and  through  the  negligence  and  wfint  of  care 
kindled  the  fire  in  question;  and  negligence 
was  charged  in  the  managing  and  operating 
of  the  locomotive  and  cars,  in  the  use  of  a 
locomotive  not  properly  constructed  and  not 
In  good  repair;  that  the  fire  box,  as  w^  as 
the  spark  arrester,  was  opened  and  left 
open,  80  that  coals  and  sparks  of  flre  came 
out  and  were  blown  by  the  high  wind  then 
bloAvlng  In  and  upon  the  property  of  the 
plalnriffa  and  of  others,  and  destroyed  the 
same.  The  defendant  denied  all  the  ma- 
terial allegations  of  the  complaint,  and  the 
principal  contention  was  whether  locomotive 
No.  88  was  in  or  upon  the  west  side  track 
on  that  day  at  all,  and  upon  this  question 
there  was  the  conflicting  testimony  of  nu- 
merous witnesses;  the  evidence  on  the  part 
of  the  plaintiffs  being  that  this  locomotive 
was  in  on  said  side  track  down  to  and  In 
front  of  said  main  tramway  In  front  of  the 
mill  twice  in  taking  out  one  loaded  car  and 
leaving  the  two  empty  ones,  while  the  evi- 
dence on  the  part  of  the  defense  was  to 
the  effect  that  said  loaded  car  was  taken 
out  and  tbe  two  empty  ones  were  set  in  by 
and  from  the  rear  end  of  about  one  half 
of  said  train,  (the  other  half  having  been 
left  on  the  main  track,)  wlHioqt  this  loco- 
motive going  in  upon  the  side  track  at  all, 
or  nearer  than  abont  500  feet  to  where  the 
fire  actually  broke  out,  which  was  in  the 
second  lumber  pUe  south  of  the  mUl.  and 
on  and  along  the  north  and  south  tramway. 
The  evidence  was  that  it  was  a  very  dry 
time  and  ttmt  there  was  a  strong  wind 
blowing  from  the  east,  as  plaintlfls*  wit- 
nesses testified,  and  from  the  southeast  or 
southeasterly  direction  as  stated  by  defend* 
ant's  witnesses;  and  on  the  part  of  the  de- 
fendant a  considerable  testimony  was  given 
tending  to  show  that  the  flre  was  caused 
by  8parl£s  from  a  burning  brush  pile  or  a 

burning  tree  about  •  rods  southeast  of 

where  the  flre  broke  out  In  the  lumt>er  pile 
above  stated.  The  fire  was  discovered  short- 
ly after  the  train  in  question  had  proceeded 
south  towards  Kaukauna.  Comstock,  a  wit- 
ness on  the  part  of  the  defendant,  says  he 
gave  the  alarm  of  flre;  Oiat  when  he  first 
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Qlscovered  It,  It  was  in  tbe  sawdust,  near 
tlie  second  pUe  of  lumber  south  of  the  main 
tramway.  The  sawdust  was  burning  right 
ueartheplle;  the  pile  was  on  fire.  "Mr.  Nash 
came  running  to  me  from  towards  the  mill, 
I  think,  after  I  gave  the  alarm.  I  was  stand- 
ing on  the  west  side  of  the  tramway.  There 
was  a  space  there  between  the  tramway  and 
the  lumber  pile  of  about  two  or  three  feet." 
Mr.  Nash  testified  that  when  he  arrived  be 
saw,  not  a  blaze,  but  could  see  fire  in  the 
sawdust;  that  he  got  down  between  the  tram- 
way and  the  piles,  and  found  a  blackened 
place  oatside  of  the  front  stick  of  the  pile. 
There  appeared  to  be  no  fire  on  the  aide  next 
to  the  tramway.  "I  put  my  foot  under  the 
stick  where  I  saw  the  black  coals,  or  black 
refuse  where  the  fire  bad  burned  It,  and  found 
thene  was  live  fire  In  the  timber,  and  I 
kicked  It  forward  into  the  center  of  the  pile. 
While  1  was  there  doing  that,  I  straightened 
UP,  and  T  saw  the  pile  was  afire  back  fnrther 
Into  It  This  was  the  blase  that  I  saw,— 
blaring  back  into  the  vSia.  Near  where  the 
fire  commenced  between  the  rails  of  the  west 
track  I  saw  a  black  mass  of  cinders,  some- 
thing resembling  coals,  that  was  smoking. 
The  smoke  was  raising  from  them  on  the 
aide  of  12ie  track  next  to  the  tramway." 
Several  other  witnesses  also  testified  to  see- 
ing such  ashes,  cinders,  and  ooals  between 
the  rails  near  the  pile  whch  caught  fire.  One 
witness  stated  the  flre  looked  as  If  It  came 
from  where  the  track  was.  "You  could  see 
it  In  the  sawdust  where  it  burned.  The  flre 
ran,  the  nearest  Ton  oould  get  at  it;  from 
the  railroad  track,  in  the  sawdust.  I  ooold 
sec  where  it  burned  there  and  ran  into  the 
pile."  AnoUier  witness  testified  to  seeing  dn- 
dera  and  cosls  there;  that  where  he  saw  the 
coals  was  not  far  from  being  opposite  the 
main  tramway.  Another  witness  testified  to 
seeing  the  smoking  dndera  and  ashes.  The 
coals  wrae  only  Just  a  little  ways  from  the 
flre  VtUit  was  bomlng  In  the  Inmbw  pile. 
BeverBl  other  witnesses  tostlfled  to  the  same 
effect  Another  witness  said:  "There  might 
have  been  half  a  bushel,  a  bushel,  or  two 
bushels  of  cinders  and  coala  They  were  close 
to  the  flre."  TbB  witnesses  differed  as  to  the 
quantity  of  coals,  cinders,  etc.,  and  located 
them  Tariously;  some  In  tnmt  ot  or  along  the 
main  tramway,  and  others  near  or  opposite 
-Uke  lumbOT  pile  where  the  flre  broke  ont 
There  was  no  evidence  given  on  Uie  question 
as  to  what  precautlona  the  phtlntMs  bad  ob- 
served in  respect  to  fire,  or  whether  they 
bad  omitted  any  proper  caution. 

TbB  defendant  offered  evidence  by  &ar 
glseers  to  show  that  the  ei^;lne  was  proper^ 
ly  constructed  and  equipped;  that  it  warn 
b  new  engine.  One  witness  testlfled  that  it 
was  set  up  under  his  directions,  and  had 
all  the  modem  appliances  to  prevent  the 
escape  of  flre.  Another  witness,  having 
charge  of  wipers,  and  inspecting  ash  pans, 
settlncB.  stacks,  etc.,  testlfled  that  he  saw 
this  locomotive  when  U  was  set  np;  that  he 


examined  the  appliances  for  the  preven- 
tion of  the  escape  of  fire;  that  it  was  pro- 
vided with  all  the  appliance  usually  and 
ordinarily  in  use  for  that  purpose;  that  It 
was  set  np  at  Kaukauna,  and  made  its  trial 
trip  about  a  week  before  the  fire  occurred; 
and.  In  substance,  testified  the  same  as  the 
other  witnesses  on  that  point  The  engineer 
in  charge  testified  that  It  was  perfectly  con- 
structed, and  had  all  the  modem  appliances. 
As  to  the  management  of  the  engine,  he 
testlfled  that  there  were  no  cinders  dumped 
from  that  locomotive  on  that  d^  at  B  Imam- 
wood,  nor  was  the  flre  pan  cleaned  out; 
that  be  did  not  know  of  anything  in  the 
care  and  handling  of  the  locomotive,  so  far 
as  preventing  the  escape  of  flre,  that  could 
be  done,  that  was  not  done;  that  there 
were  no  coals  thrown  out  of  the  engine  or 
cinders  dumped  that  day  at  Bimamwood; 
and  that  It  had  a  hopper.  Into  which  coals 
blown  Into  the  smokestack,  too  large  to  es- 
cape, fell,  and  were  dumped  from  the  bot- 
tom, being  operated  by  the  fireman  by  a 
lever  on  Us  side  of  tiie  cab.  The  testimony 
of  the  fireman  was  not  produced.  The  Jury 
returned  a  special  verdict  finding,  among 
other  thin^:  "(1)  Did  locomotive  engine 
No.  88,  in  charge  of  Engineer  Verbryd:, 
prior  to  the  fire,  and  upm  the  13th  day  <jt 
May,  1887,  go  upon  the  wert  side  trade 
as  far  north  as  the  plaintiffs'  tramway  lead- 
ing east  from  the  mill,  or  thereabouts?  An- 
swer. Tes.  C!)  Was  locomotive  No.  88,  on 
the  ISm  day  of  Hay,  1887,  tn  good  condl- 
ti<m,  properly  constructed,  and  provided 
with  all  the  usual  appliances  for  the  pre- 
venticm  of  the  escape  of  flre  in.  use  at  the 
time  of  Qie  flre?  Answer  by  the  Court  Tes. 
(The  plaintiff^  excepted  to  Its  being  thus 
answered.)  (3)  Did  the  fire  which  started  in 
the  second  lumber  pile  souUi  of  the  main 
tramway  originate  from  sparks  or  coals 
from  loromotlTe  No.  88?  Answer.  Tes.  W 
Was  the  defendant  guilty  of  negligence 
which  caused  the  fire?  Answer.  No.  (5) 
Were  the  plaintiffs  guilty  of  a  want  of  ordi- 
nary care  and  prudence  which  contributed 
to  the  starting  of  fhe  flre  in  said  pile?  An- 
swer. Tes.  (6)  If  yon  flnd  that  the  flre  in 
the  lumber  pile  vas  caused  by  the  negU- 
gence  of  the  defendant  was  it  reasonable 
and  natural  to  expect  under  all  the  circum- 
stances, the  flre  caused  such  coals 
or  cinders  from  the  locomotlTe  0f  it  was  so 
caused)  would  cause  the  destructhm  of  the 
plainttfb'  said  mill  and  property?  Answer. 
Tes."  In  respect  to  the  second  question,  the 
court  stated  to  the  Jury:  "The  undisputed 
evidence  tending  to  show  that  the  engine 
was  properly  constructed,  under  the  rule  of 
law  it  became  the  duty  'of  the  court  to  an- 
swer that  question,  and  not  to  submit  It  to 
you."  The  court  also  stated  to  the  Jury, 
at  the  request  of  the  defendant:  "It  ai^ 
pearing  from  the  evidence  that  it  was  pr<^ 
eriy  ctmstracted,  and  provided  witti  all  the 
appliances  ususlly  In  use  to  prevent  the 
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escape  of  fire,  If  the  jury  find  from  the  evi- 
dence that  the  locomotire  was  properly 
bandied  and  managed  without  negligence, 
even  though  the  Are  did  escape  from  the 
said  locomotive  upon  the  west  side  track 
and  communicate  with  refuse  and  combusti- 
ble material  which  had  been  placed  upon 
and  along  the  same,  the  Jury  must  answer 
that  the  defendant  Is  not  guilty  of  negli- 
gence." The  question  whether  the  plaintiffs 
were  guilty  of  want  of  ordinary  care  and 
pradence  which  contributed  to  the  starting 
of  the  fire  appears  to  have  been  submitted 
with  the  assent  of  the  plaintiffs,  the  court 
stsUng  that  "tn  considering  this  question  yon 
may  take  into  consideration  all  the  evidence 
in  the  case,  the  nature  and  kind  of  property 
of  the  plaintiffs  situated  near  the  railway 
track,  the  necessity  and  convenience  of  pil- 
ing the  same  near  such  switch  track  of  the 
defendant  for  the  purpose  of  loading  the 
same  upon  the  cars  of  ^e  defendant,  the 
material  that  would  naturally  and  necessari- 
ly accumulate  and  be  scattered  along  and 
around  the  lumber  piles  and  In  and  around 
the  sawmill  of  plaintiffs  while  such  lumber 
was  being  plied  and  such  mill  was  being 
operated.  And  if  you  find  th^t  the  plain- 
tiffs in  so  piling  their  lumber  used  the  care 
that  an  ordinarily  prudent  and  careful  man 
would  have  used  under  the  drcumstances. 
then  you  should  answer  that  the  plaintiffs 
were  not  guilty  of  a  want  of  ordinary  care 
.and  prudence  which  contributed  to  the  start- 
ing of  the  fire  In  such  lumber  pile.  Contrib- 
utory negligence  on  the  part  of  the  plalntiffB 
Is  purely  a  matter  of  defense,  and  the  bur- 
den of  proof  is  on  the  defendant  to  show 
-that  the  plaintiffs  were  guilty  of  negligence 
that  contributed  to  the  Injury.  And  in  ar- 
riving at  a  conclusion  as  to  whether  the 
locomotive  was  properly  managed,  you  may 
take  Into  consideration  whether  cinders  or 
coals  escaped  from  the  locomotive  upon  the 
west  side  track,  and.  if  cinders  or  coals  did 
so  escape,  the  quantity  or  amount  of  such 
cinders  or  coals  so  allowed  or  permitted  to 
escape  from  the  locomotive;  and  if  cinders 
or  coals  did  so  escape  from  the  locomotive, 
and  cause  the  Are,  and  the  amount  of  cin- 
ders or  coals  so  allowed  to  escape  was  im- 
usual  and  unnecessary,  then  you  may  from 
such  fact  infer  that  the  locomotive  was  not 
properly  managed,  and  not  handled  with 
ordinary  care  and  prudence,  and  that  the 
defendant  was  guilty  of  negligence."  ITur^ 
ther,  that  "there  was  no  testimony  which 
shows  or  tends  to  show  that  any  sparks 
escaped  from  defendant's  locomotive.  The 
claim  of  the  i>laintlffB  Is  not  that  sparks 
escaped,  but  that  cinders  or  coals  or  hot 
ashes  were  permitted  and  allowed  to  escape 
from  locomotive  No.  88;  and  in  determinlDg 
what  was  the  origin  of  the  fire  the  Jury  are 
not  to  consider  whether  or  not  it  might  have 
originated  from  sparks  which  escaped  from 
:sald  locomotiTe."  And,  "that  in  determining 
the  question  whether  or  not  the  defendant 


company  was  guilty  of  negligence  the  jnry 
are  limited  to  such  acts  of  negligence.  If  any 
there  were,  on  the  part  of  the  defendant, 
committed  while  Its  engine  or  train  was  ujwn 
the  west  dde  track.  If  it  was  there."  'nie 
plaintiffs  moved  for  a  new  trial  on  the 
groimd,  among  others,  that  the  court  erred 
In  its  charge  to  the  Jury,  and  that  the  ver- 
dict Is  against  the  weight  of  evidence,  and 
that  the  findings  upon  questions  of  fact 
were  Inconsistent  The  court  gave  a  written 
opinion  on  the  motion,  embraced  In  the  bill 
of  exceptions,  in  which  It  held  that  the  find- 
ing that  the  plaintiffs  were  guilty  of  con- 
tributory negligence  was  clearly  against  the 
evidence,  and  that,  had  the  Jury  answered 
that  the  defendant  was  guilty  of  negllg^ce, 
the  plalntUIB  would  have  been  clearly  enti- 
tled to  a  new  trial.  But.  having  found  that 
the  defendant  was  not  guil^  of  negUgence, 
then  it  became  wholly  immaterial  whether 
the  plaintiffs  were  or  were  not  guilty  of 
contributory  negligence.  The  opinion  Is  em- 
braced in  the  bill  of  exceptions,  and  con- 
cluded with  an  order  denying  the  plaintiffs* 
motion  for  a  new  trial,  and  granting  the 
defendant's  motion  fbr  Judgment.  The  platnr 
tiffs  appealed. 

Gharlee  W.  Felker.  (6abe  Bouc^  of  coun- 
sel.) for  plwlTitlffs.  A.  Lh  Coxy,  (Ciharies 
Barber  and  B.  Q.  Schley,  of  counsel  for 
defendant. 

PINNEr,  J.,  (after  stating  the  fturta.)  l. 
The  complaint  in  this  case  limits  the  charge 
of  negligence  against  the  defendant  to  what 
transpired  while  Its  train  on  the  day  In 
question  was  on  the  west  side  track,  and 
hence  the  question  whether  train  No.  12, 
engine  No.  88,  was  In  on  that  side  track 
on  that  day  was  closely  contested  in  a 
trial  lasting  over  two  weeks.  The  Jury 
found  that  this  train  and  engine  went  upon 
the  west  side  track  on  that  day  "as  far 
north  as  the  plaintiffs'  tramway  leading  east 
from  the  mill,  or  thereabouts,"  which  was 
beyond  the  point  where  the  fire  broke  out. 
They  also  found  that  the  fire,  which  origi- 
nated in  the  second  lumber  pile  south  of 
the  main  tramway,  "originated  from  sparks 
or  coals  from  locomotive  No.  88,"  and  that 
the  defendant  "was  not  guilty  of  negligence 
which  caused  the  fire."  Whether  this  loco- 
motive was  at  the  time  in  question  In  good 
condition,  properly  constructed  with  ail 
the  usual  appliances  for  the  prevention  of 
the  escape  of  fire,  and  whether  It  was  prop- 
erly handled  and  managed,  were  Important 
matters  bearing  upon  the  question  wheth- 
er the  defendant  was  guilty  of  n^igence 
which  caused  the  lire.  The  latter  part  of 
this  proposition  was  submitted  to  the  Jury, 
and  found,  as  we  must  assume,  for  the  de- 
fendant; the  former  part— being  the  second 
question  framed  for  special  verdict— was 
taken  from  the  Jury  by  the  court,  and  an- 
swered by  It  in  the  afilrmatlTe.  Under  the 
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biBtrnctlonfl  of  the  court  and  the  evidence, 
It  Is  obvioiu  that  the  Jury  baaed  th^  find- 
ing as  to  the  origin  of  the  fire  upon  the 
evidence  that  after  the  train  had  passed 
Knitti,  and  the  fire  had  bn^en  oat.  "dndera 
resembling  coals  or  ashe^"  "adies,  dnders, 
and  coals,"  "dnden  and  coals,"  or  "coals 
tn  rery  considerable  quantit7t  from  half  a 
bnshd  to  a  bushel  or  two  bushels,"  as  de- 
scribed by  several  Tritnesses,  were  found 
between  the  rails  of  the  west  side  track 
over  which  the  locomotive  had  passed,  and 
that  the  fire  could  be  traced  from  the  track, 
in  the  sawdust,  under  tbo  tramway  and 
Into  Qie  lumber  pile  from  which  it  extoid- 
ed  to  the  mill  and  lumber  generally.  This 
was  evidence  of  a  most  Important  character, 
stxonjAr  tending  to  show  either  that  the  lo- 
comottTe  was  not  carefully  and  properly 
managed,  or  that  It  was  not  property  con- 
structed, or  In  good  repair  and  condition 
to  prevent  the  escape  of  fire  In  such  quan- 
tities. There  was  no  evidence  of  any  other 
fiilrly  assignable  cause  for  the  escape  of 
Bocdi  a  quantity  of  fiery  matter  upon  the 
track  from  the  locomotive.  WhUe  it  may 
be  conceded  that  the  court  could  not  direct 
a  verdict  for  the  plalntlffis  on  such  evldoice. 
It  is  entirely  plain  that  the  evidence  of  ne|^- 
gence  was  such  that  it  could  not  have  prop- 
erly directed  a  verdict  for  flie  defendant 
But  the  court  did,  in  effect,  direct  a  v^ 
diet  upon  ttie  question  as  to  the  construc- 
tion, condltlooK  and  repair  of  the  locomo- 
tive, assuming  that  there  was  no  evi- 
dence before  the  Jury  to  rebut  the  pre- 
sumption arising  from  the  testlmouy  of  the 
defoidant's  witnesses  upon  that  subject, 
and  by  taking  the  question  from  the  Jury, 
and  directing  an  answer  afilrmtug  that  the 
locomotive  was  in  good  condition,  and  prop- 
erly equipped  to  prevent  the  escape  of  fire. 
It  Is  not  material  to  Inquire  what  the  effect 
cf  the  evidence  produced  by  the  defend- 
ant on  this  point  would  be  If  there  was 
nothing  In  the  case  to  rebut  or  contradict 
It.  The  question  to  be  decided  was  one 
of  negligence,  and  negligence,  Instead  of 
being  a  fact  in  and  of  Itself,  is  an  Inference 
from  the  facts  and  circumstances  appear- 
ing tn  proof  In  each  particular  case.  Aa 
each  case  depends  so  much  upon  its  pecul- 
iar combination  of  facts  and  circumstances, 
and  the  Inferences  to  be  drawn  from  them, 
a  decision  la  It  cannot  be  considered  as  a 
precedent,  binding  and  controlling  In  other 
cases.  "Negligence  Is  always  to  be  de- 
duced as  on  Inference  from  several  facts 
and  drcumstances  disclosed  by  the  testi- 
mony after  their  connection  and  relation 
to  the  matter  In  Issue  have  been  traced  and 
their  weight  considered.  It  Is  only  when 
the  Inference  of  negligence  or  the  absence 
of  It  from  the  undisputed  facts  Is  Inevita- 
ble that  the  court  will  direct  a  verdict." 
Ijan^off  V.  Railway  Co.,  19  Wis.  496;  BIOl 
V.  City  of  Fond  du  Lac,  SS  Wis.  242,  14  N. 
W.  Bep.  26;  Talln  t.  Railway  Oa,  82  "Wia. 


1,  6,  61  W.  R^  1084,  and  cases  there 
cited.  The  evidence  referred  to,  tending  to 
aJiow  that  the  fire  originated  from  sparks 
or  coals  dropped  from  locomotive  Na  88; 
and  that  sparks,  doders,  or  coals  were 
found  (HI  the  track  soon  after  it  had  passed 
and  the  fire  had  broken  out,  and  no  other 
assignable  reason  appearing  why  tbej 
should  be  there,  was  of  considerable  pro- 
bative wel^t  to  show  that  the  locomotive 
was  defective  in  structure  and  appliances, 
or  oat  of  repair,  or  that  it  was  not  properly 
and  carefully  handled  and  managed.  As  to 
the  matter  of  structure  of  the  looomotiTa» 
its  repair  and  appliances  to  prevoit  fire, 
the  case  was '  improperly  taken  from  the 
Jury,  and  it  cannot  be  distlngnUhed  tn  tills 
respect  from  the  cases  of  Kurz  v.  BaUway 
Co.,  (Wis.)  63  N.  W.  Bep.  8&2,  and  Brw- 
berg  T.  BaUrood  Co.,  56  Wis.  106^  12  N.  W. 
Bep.  416.  It  cannot  be  known  what  con- 
clusion tlie  Jury  would  have  arrived  at  In 
req>ect  to  the  defendant's  n^llgence  hod 
they  been  allowed  to  pass  upm  Uis  entire 
case.  This  error  the  droult  court  repeated 
and  made  en^hatlc  l^^  further  instmcting 
the  Jury  that,  "It  appearing  from  tiie  evi- 
dence that  it  [the  locomotive]  was  properly 
constructed  and  provided  with  all  the  ^pli- 
ances  usually  In  use  to  prevent  the  escape 
of  fire,  if  the  Jury  find  ttom  the  evidence 
that  the  locomotive  was  properly  handled 
and  managed  without  negligence,  even 
though  fire  did  escape  from  the  said  loco- 
motive upon  the  west  side  track,  and  com- 
municate with  refuse  and  combustible  ma- 
terial which  had  been  placed  on  and  along 
the  same,  the  Jury  must  answer  that  the 
defendant  was  not  guUty  of  negUgence." 
The  court  did  instruct  the  Jury  that  If  cin- 
ders and  coals  escaped  from  the  locomo- 
tive and  caused  the  fire,  and  the  amount 
of  cinders  or  coals  so  allowed  to  escape 
was  unusual  or  unnecessary,  they  might 
from  such  fact  Infer  that  the  locomotive 
was  not  properly  managed  or  handled  with 
ordinary  care  and  pmdence,  and  that  the 
defendant  was  guilty  of  negligence.  It  Is 
manifest  that  the  case  made  by  the  evir 
deuce  was  In  like  manner  open  to  an  Infer- 
ence that  the  locomotive  was  not  properly 
constructed  and  In  good  condition  to  pre- 
vent the  escape  of  fire,  and  that,  there- 
fore, the  defendant  was  guilty  of  negU- 
gence, and  that  the  case  ought  not  to  have 
been  taken  from  the  Jury  in  that  reepect 
The  facts  and  circumstances  in  this  case, 
adverted  to,  clearly  distinguish  it  from  the 
case  of  Spauldlng  v.  Ball  way  Co.,  SO  Wis. 
110.  We  cannot  think  that  the  suggestion 
of  the  circuit  court  in  Its  decision  on  the 
motion  for  new  trial,  that  "the  Jury  may 
have  found  that  the  fire  was  caused 
Efparks.  as  they  had  a  right  to  do  under  the 
question,"  is  sustainable.  There  Is  really 
little  or  nothing  In  the  case  to  Justly  such 
a  theory,  and  It  Is  In  conflict  with  the  an- 
swer to  the  third  question,  which  Includes 
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coals  as  well  as  sparks.  The  third  ques- 
tion and  answer  must,  we  think,  be  taken 
and  tmderstood  in  connection  with  the  In- 
structions of  the  court,  and  the  evidence  as 
to  dnders,  ashes,  coals,  and  the  like  having 
been  Anmd  on  the  west  ride  track  soon 
after  the  train  left  it,  and  when  the  fire 
had  broken  out,  as  bdng  descrlpllTe  of 
what  had  so  dropped  from  beneath  the 
locomotlTe,  and  not  of  sparks  whlcih  hod 
escaped  from  the  smokestack  The  court. 
In  view  of  the  evidence,  diarged  the  Jury 
that  "ihe  claim  of  the  plaintiffs  Is  not  tliat 
sparks  escaped,  but  that  dnders  or  ooals 
or  hot  ashes  were  permitted  and  allowed 
to  escape  from  the  tocomotlTe;  and  In  de- 
termining what  was  the  origin  of  the  fire 
the  jury  are  not  to  consider  Aether  or 
not  It  might  hare  originated  from  sparks 
whicih  reaped  from  the  locomottye;"  and 
ttkat  "Ihere  was  no  testimony  wbl<^  shows 
or  tends  to  show  that  any  sparks  escaped 
from  the  defendant's  locomollTe.**  The 
questions  propounded  for  a  special  verdict 
are  ta  be  considered  as  the  laaguage  of  the 
court,  and  are  presumed  to  be  founded  on 
the  evidence,  and  It  Is  to  be  presumed  lhat 
the  jury  foSowed  these  <dear  and  positive 
directions  of  the  court  Again,  the  Jury 
were  Instmcted  not  to  consider  any  acts 
of  negligence  except  those  committed  while 
the  euj^e  or  tr^  of  defendant  was  upon 
tbe  west  aide  track;  and  with  the  hlg^ 
wind  wUch  prevailed  at  the  time,  if  sparks 
escaped  from  the  smokestai^  It  tM  cleat 
that  they  would  have  been  csTiied,  before 
they  would  have  fallen  and  kindled  a.  Are, 
a  oonsldetalAe  distance  west  of  whtxe  the 
fire  orli^ted,  and  that.  In  order  to  have 
kindled  It,  they  must  have  fallen  directly 
to  the  gnnmd  by  the  side  of  the  west  side 
trade,— a  c<»iclU8lon.  under  the  dream- 
stances,  quite  unreasonable.  The  instruc- 
tions at  the  court  upon  Uila  pt^t  were 
ftoimded  apparraitty  upoa.  the  impossIUlity 
of  consbncttog  and  managing  a  locomotive 
■0  that  it  would  not  at  times  emit  small 
spariiB,  and  with  a  view  to  dlstingntafh  the 
case  of  BUidi  sparks  from  the  considerable 
mass  of  dnders,  hot  ashes,  and  ooals,  which 
the  evidence  tended  to  show  had  been 
found  on  thA  west  side  tra^  Unless  the 
third  question  and  answer  are  to  be  so 
construed,  the  finding  on  this  material  point 
Is  amMguous  and  uncertain,  and  therefore 
Insuffldent.  There  was  very  much  in  the 
evidence  and  tiie  very  positive  InstructionB 
of  the  court  to  Show  that  the  jury  must 
have  found  that  the  Are  was  caused  by  the 
coato,  dnders,  and  hot  ashes  mentioned  by 
the  witnesses,  and  nothing  really  to  show 
that  it  was  caused  by  sparks  from  the  loco* 
motive,  as  distinguished  from  the  matters 
thus  deposited  on  the  trade  If  the  ques- 
tion and  answer  and  these  Instruottons  and 
the  evidence,  considered  together,  were  not 
properly  understood  by  the  jury  In  the  man- 
ner we  have  suggested,  then  the  question 


and  instruction^  must  be  held  as  confusing 
and  misleading,  and  the  InstructionB  as 
erroneous.  The  error  of  the  court  In  taking 
the  coDslderatltm  of  the  second  question 
from  the  jury  and  answering  It,  holding, 
in  effect,  that  the  evidence  of  the  defend- 
ant on  that  subject  was  condurive.  and  the 
giving  of  the  further  Instruction  in  rela- 
tion thereto,  already  noticed,  tended  to  and 
manifestly  prejudiced  the  case  of  the  plain- 
tiffs In  respect  to  the  questiffli  propounded 
by  the  fourth  question  to  the  Jmry,— wheth- 
er defendant  was  guilty  of  negligence  which 
caused  the  flre,-Hind  may  have  controlled 
the  action  of  the  jury  In  acquitting  the  de- 
fendant of  the  diarge  of  nei^igence. 

2.  It  is  contended,  however,  that  the 
Judgment  may  notwithstanding  be  sup- 
ported by  the  fifth  finding,— that  the  plain- 
tiffs were  guilty  of  a  want  of  ordinary  care 
and  prudence  whldt  contributed  to  the 
starting  of  the  fire  In  the  pile  of  lumber. 
There  was  little  evidence  on  this  subject 
beyond  the  statements  In  the  complaint,  re- 
ferred to,  and  the  fact,  which  is  of  comnum 
knowledge,  that  tta  grounds  around  tiita, 
as  all  other  such  mills,  are  to  a  consider- 
able extent  covered  with  sawdust,  and  some 
testimony  that  ed^gs  and  debris  to  some 
extent  had  accumulated  under  the  tram- 
way,—a  necessary  result,  to  some  extent, 
in  the  operation  of  any  such  mill.  There 
Is  nothing  to  show  that  there  was  an  mi- 
usoal  or  dangerous  conditidn  of  affairs  In 
these  respects,  or  that  the  plaintUTs  were 
guilty  of  any  spedflc  act  or  omission  of  a 
negligent  diaracter,  or  that  they  failed  to 
provide  and  keep  means  for  the  prompt 
extinguishment  of  indplent  fires.  The  court 
stetes  in  its  opinion,  which  Is  the  preamble 
to  the  order  refusing  a  new  trial  and  di- 
recting Judgm^t  to  be  altered  on  the  ver- 
dict, that  the  finding  of  contributory  n^- 
gence  "is  deady  against  the  evidence.  Had 
the  jury  found  that  the  defraidant  was 
guilty  of  negligence,  then  the  plain tllb 
would  have  been  dearly  entitled  to  a  new 
trial"  The  court  had  means  of  forming  a 
correct  Judgment  on  this  qnestkm  vUch 
are  denied  to  us,  and,  having  listened  to 
all  the  evidence,  and  observed  all  that  trans- 
pired on  the  trial,  we  must  regard  lis 
Judgment  on  this  pohit  as  controlling,  and 
as  practically  setting  aside  this  finding,  even 
tiiou^  it  Is  said  it  became  immaterial,  as 
^e  Jury  found  that  the  defendant  was  not 
guilty  of  any  negligence.  In  Doherty  v. 
State,  53  N.  W.  Hep.  1120,  we  gave  con- 
trolling effect  to  a  like  certificate  of  the 
drcult  court  as  against  the  flndhig  of  the 
Jury  upon  slender  or  apparently  Insuffldent 
evidence.  We  condude,  tiiawfore,  that  the 
motion  to  set  aside  the  verdict  on  this 
ground  and  for  error  In  the  Instructions 
of  the  court,  and  in  taking  from  the  Jury 
the  second  question  and  directing  an  an- 
swer thereto,  shotdd  have  been  granted. 
This  renders  a  reversal  of  the  judgmoit 
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of  tta»  dreuAt  emirt  BeceaBBi7>  &b>)L  hmw 
the  appeal  of  the  dentoidant  team  the  taxa* 
tUm  of  costs  falls,  and  It  nrast  be  dta- 
mlsanil  13w  JndcmeBt  of  the  drcult  court 
iB  rarcned,  and  thtf  cause  la  remanded  for 
a  new  trial.  The  defendanfa  appeal  from 
the  taxadm  at  costs  is  dismissed,  with 


WOOD  T.  NOAGE. 
|;?iipreme  Court  of  Wlscoosia.    If&rch  21, 

iam 

Vtx*mm  OS  Shaksr— Ri«rr  or  Trxant  aptsr 
l!:zPiKAno<T  or  Lbass— TnovBR— Whes  Lies. 

1.  Under  a  contract  by  which  pJaintHf  cnl- 
tlTsted  defMidont's  farm  for  one  year  for  one 
iuslf  the  crops*  to  be  divided  vheu  the  same 
were  resdr  ror  market,  plainHff  did  not  lose  his 
risfat  to  mn  share  of  the  Btraw  beeanse  it  was 
Dot  dlrlded  before  the  expiration  of  tiie  term, 
and  before  he  left  the  fann. 

2.  Under  Rer.  St  |  42S7.  providing  that 
**whea  penonal  propertr  is  divisible  and  owned 
by  tenants  in  common,  and  one  of  the  teuanta 
In  common  shall  claim  and  bold  possession  of 
more  than  his  share  or  proportion  thereof,  his 
cotenaut,  after  making  a  demand  in  writing, 
may  sue  for  and  recover  his  share  or  the  valne 
thereof,"  the  right  of  action  Is  complete  when 
the  demand  is  made  and  refused,  wifhont  wait- 
ing for  the  property  to  be  destroyed  or  c<hi  vert- 
ed to  defendant's  own  usa. 

Appeal  from  dreolt  coart,  Shawano  county; 
John  Goodland.  Judge. 

Actkm  for  coaTerdon  br  JoaeiA  Wood 
against  Atignst  Noaeft.  Defendant  had  jnAff- 
meat,  and  plaintiff  appeals.  Reversed. 

Thorn  ft  Onemaey,  for  ajtpeHant  Benj. 
H.  (3oldbei:g,  (Geors«  Hoxle,  of  oounseU) 
tor  respondent. 

ORTON,  J.  The  written  Instnuaent  upon 
which  tbe  rl^ts  of  tbe  parttoa  Ib,  thia  suit 
depoid  proTldea  that  the  defendant  Ui  the 
owner  tbe  premises,  which  con^t  of  an 
Improved  and  ciiUlTated  farm,  with  the  nec- 
essary buUdlogs  and  outhouses,  and  with 
bama,  bins,  and  criba  for  Ihe  storage  of  the 
crops.  The  plulatlft  agrees  to  work  aald 
premisea  fw  Ihe  d«f«idaiit  for  the  term  of 
one  year  from  October  31,  1890;  to  well  and 
deeply  plow  all  the  land  that  has  arer  been 
plowed  on  fb.e  aame,  except  that  seeded  down 
to  tame  graaa;  to  sow,  tUl,  and  properly  cnl- 
tlrate,  harreat,  thresh,  and  fully  preiare  for 
maiket.  In  due  season,  the  cropB  hecdnafter 
stated,  to  wit,  oata,  whea^  and  peoa,  and  ttm 
remainder  of  the  plowed  land  to  wheat  The 
defendant  is  to  funish  all  of  the  seed,  and 
the  pliilntllT  to  do  all  of  the  work  tn  a  hus- 
band-like manner,  and  In  proper  season 
to  prepare  the  product  for  nmricet,  ladudlng 
busking  the  com  and  putting  the  same  In 
cribs,  and  digging  the  potatoes  and  storing 
or  burying  the  same.  The  plaintiff  is  to  give 
the  defendant  notice  when  the  crops  are  In 
readiness  to  be  divided  The  defendant  Is 
to  hare  the  use  of  all  buildings,  orchard,  and 
garden,  and  reserves  storage  on  the  premises 
v.MK.w.no.11— ."iO 


for  products  thrae  raised.  The  defendant 
hevebiy  agrees  to  pay  to  the  plointUf  me  half 
of  all  the  crops  so  raised.  Including  one  half 
of  the  straw;  and  wtusk  the  crops  are  ready 
for  market  such  division  shall  be  made  by 
thed^mdant  If  the  plainttfT  neglects  to  do 
ttas  work  in  a  huBband-Uke  manner  the  de- 
fendant maj  gtt  oUian  to  do  it.  The  prem- 
ises aiian  remain  in  the  possesion  of  the  de- 
fendojttt,  with  the  buildings  and  garden.  All 
the  crops  raised  on  the  farm  were  equally 
divided  by  the  defoidant,  and  the  plaintiff 
received  ids  share  at  the  md  of  the  year;  hat 
a  large  quantity  of  straw  In  stack  was  not 
divided,  Imt  left  tm  the  premisea  when  the 
plaintiff  left  the  farm-  Afterwards^  on  the 
2d  day  of  Dec«nber,  iSOl,  the  plaintiff  went 
to  the  fai»  with  his  team  to  get  his  half  of 
the  straw,  and  asked  the  def«dant  to  divide 
it,  and  let  him  have  hia  share,  bat  the  de- 
fendant refused  so  to  do^  and  said  Lt  was 
past  the  tImeL  About  a  week  afterwards 
tlie  {datntlff  went  again  to  the  farm  with  ii^ 
team  and  with  a  friend,  and  handed  the  de- 
fmdant  a  letter  writtai  the  i^alntlfrs 
counsel  for  him,  containing  a  written  demand 
for  his  half  of  the  straw.  Hm  defendant 
had  the  letter  read  to  him  bj  some  one  of 
his  fnaodly,  and  retumod  to  wlMre  the  idaln- 
tiff  wM,  BxA  wCumi  to  divide  the  straw,  or 
to  let  the  plaintiff  have  his  half  of  the  same. 
Hence  this  suit  for  the  value  of  t«e  half  of 
the  straw.  The  plaintiff  testtOed  tibat  there 
were  from  10  to  12  tons  ot  the  straw,  and 
that  it  was  wwth  in  market  |10  per  too. 
The  friend,  who  was  with  the  plaintiff  at 
the  time,  testified  also  to  the  handing  by  the 
plaintiff  to  the  defendant  of  the  wrlttw  de- 
mand, and  his  refusal  to  ^vlde  tbe  straw. 
These  are  substantially  the  facts  of  this  case. 
Oa  the  conclusion  of  the  plaintiff's  evidence 
the  defendanfa  connsd  moved  "for  a  non- 
suit, and  Judgment  dismissing  the  action, 
with  costs,"  which  motion  was  granted,  and 
the  plaintiff  has  appealed  from  the  jud^ent 
In  favor  of  the  defendant  and  for  9^*02  costs. 
It  was  error  for  the  court  to  grant  a  nonsuit 
In  thia  case  on  the  evldrauce  of  the  plaintiff, 
for  that  evidence  clearly  entitled  the  plain- 
tiff to  a  verdict  In  his  favor. 

1.  The  defendant  gave  aa  a  reastm  why  he 
woold  not  divide  the  straw,  and  give  the 
plaintiff  his  share  at  the  lime  of  tbe  first  de- 
mand, that  it  was  too  late,  and  this  reason 
is  asseited  by  the  learned  counsel  of  the  re- 
spondmt  wlgr  the  plaintiff  could  not  recover 
tsk  the  actlUL  The  learned  eounsri  calls  the 
plahitttrs  half  of  the  straw  an  "emblement," 
that  he  conld  not  claim  after  he  bad  8urr«i- 
defed  the  posseaaton  of  the  premises.  An 
"emblement"  Is  a  crop  left  growing  on  the 
premises  by  an  ontgotng  tenant  The  plain- 
tiff's half  of  this  straw  was  not  only  not  an 
emblement  in  any  seaiae  of  the  word,  but  1 
know  of  no  law  by  which  the  plaintiff  lost 
his  right  to  it  by  leaving  the  farm  before  it 
was  divided  by  the  defendant.  The  Ume 
fixed  in  the  contract  for  the  defendant  to 
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make  a  dlrlEAon  of  the  crops  was  when  Qiey 
wore  ready  for  market.  The  defendant  neg- 
lected to  dlTlde  the  straw  at  that  time,  or 
before  the  plaintiff  was  compelled  to  leare 
the  fnrm.  This  neglect  was  his  own  fault, 
of  which  he  can  now  take  no  advantage. 

2.  The  only  other  ground  urged  by  the 
learned  counsel  In  support  of  the  nonsuit  is 
that  this  action,  being  troTW,  will  not  Ue 
against  the  defendant  for  merely  dispossess- 
ing the  plaintiff  of  his  half  of  the  straw  by 
refusing  to  divide  the  straw  and  deliver  to 
the  plaintirr  b]a  share.  They  were  tenants 
In  common  of  the  midivided  straw,  It  is  con- 
tended, and  the  plalntiCf  could  not  bring  this 
action  until  the  straw  was  destroyed,  or  the 
defendant  had  converted  It  to  iils  own  use. 
Conceding  that  they  were  tenants  In  common, 
such  may  be  the  accepted  doctrine  In  such  a 
case,  but  the  statute  (section  42S7,  Rev.  St.) 
has  amended  that  common-law  rule,  If  It 
was  such,  by  provldlog  that  "when  personal 
property  is  divisible,  and  owned  by  tenants 
in  common,  and  one  tenant  In  common  shall 
claim  and  hold  possession  of  more  than  his 
share  or  proportion  thereof,  his  cotenant, 
after  making  a  demand  in  writing,  may  sue 
for  and  recover  his  share  or  the  value  there- 
of." The  evidence  shows  that  the  plalntifF 
made  such  written  demand,  and  thus  brought 
the  case  within  the  statute.  The  learned 
counsel  of  the  respondent  says  in  his  brief: 
"Appellant  went  after  the  straw  the  second 
time,  about  a  week  after  December  2d.  He 
had  a  letter  to  demand  the  straw  again.  War- 
nick  went  with  him.  He  made  a  demand  on 
respondent  that  time  for  the  straw.  Re- 
spondent refused  to  give  It  to  him."  This  is 
an  admission  <jt  the  written  demand,  and  the 
defendant's  refusal  This  establishes  the 
plalntlfTs  right  to  recover  in  the  action.  The 
Judgment  of  the  circuit  court  Ls  reversed,  and 
the  cause  remanded  for  a  new  trial. 


BROTHBRS  et  aL  T.  BANK  OF  KAtTCAU- 
NA  et  al. 

(Supreme  Conrt  of  Wisconsin.    Blardi  21. 

isaa.) 

Cakcsllatiok  or  Hoktoaoi— Mental  Capaoitt 

OF  MOBTOA(H»K— ASSIUSMEST  TO  BaSK— NOTICS 

OF  Inpihmitt — Enowlehob  of  CAsaieit— Ac- 
tion BY  Ubihs  am>  Administbatoh  to  Cahcil 

— -KBTOPPEL— KVIDENCB. 

1.  In  an  action  to  cancel  a  note  and  mort- 
gage on  the  sroond  of  mental  incapacity  of  the 
mnrtKttgor,  tbere  was  evidence  that  six  year» 
prior  to  executing  sndt  Instruments  the  mort- 
gagor had  a  stroke  of  paralysis,  and  an  attack 
every  year  thereafter;  that  he  gradually  failed, 
and  four  yeara  afterwards  waa  very  much  af- 
fected, forgot  everything,  and  acted  like  a  child: 
that  three  months  before  signing  the  note  and 
mortgnge  he  had  hin  severest  attack,  and  be- 
came liolpless  in  body  and  mind,  bo  tbnt  he 
knew  untliiiit;;  that  lie  could  iiot  talk,  and  had 
to  be  cared  for  ns  a  child  in  every  way;  that 
be  imagined  himnelf  two  men,  and  wanted  to 
bury  one,  ordered  a  grave  dag,  and  his  mn 
sent  for  Vo  attend  the  funeral;  and  that  he  did 
not  know  his  own  name,  or  that  of  his  sous. 


that  the  maker  was  Incompetent  to  exe- 
cute the  note  and  mortgage. 

2.  The  maker's  son  was  the  mortgagee, 
and  he  transferred  the  mortgage  and  the  note, 
which  was  for  3>6,(MX>,  to  defendant  bank,  be- 
fore maturity.  When  th^y  were  executed  the 
son  and  the  hank's  cashier  went  with  them, 
already  drawn,  to  the  mortgagor's  residence. 
The  son  put  the  pen  in  his  father's  hand,  when 
he  signed  his  name.  His  wife  also  signed  It, 
and  at  the  request  of  the  cashier  anotner  son 
signed  It  as  a  witness.  No  paper  was  read,  hut 
the  cashier  testified  that  he  stated  their  sub- 
stance, and  told  the  maker  that  he  had  come 
to  have  him  acknowledge  a  mortgnce.  and 
asked  him  If  be  understood  the  transaction, 
and  he  said.  "Yes,"  or  iudicated  that  he  did, 
and  both  he  and  his  wife  said  it  was  their  free 
will.  Held  that,  though  the  cashier  denied  that 
he  was  aware  of  the  maker's  condition,  he 
had  knowledge  of  suffident  facts  to  put  him  on 
inquiry,  and  if  he  did  not  know  such  condition 
it  was  his  own  fault 

3.  At  the  time  the  mortgage  was  executed 
the  mortgagee  was  in  financial  straits,  and 
largely  indebted  to  the  bank.  The  note  and 
mortgage  were  immediately  deposited  in  the 
bank,  and  within  two  weoks  it  advancdl  $l..%fH> 
to  the  son  thereon,  and  other  sums,  from  time 
to  time,  at  short  intervals,  aggregating  $3,S(Kl, 
within  60  days.  Bdd,  that  the  bank  was 
chargeable  with  notice  of  all  the  facts  known 
to  the  cashier,  especially  as  it  appeared  that 
he  was  the  real  and  .constant  controller  of  its 
affaire. 

4.  After  the  action  was  commenced  by  the 
mortgagor,  he  died,  and  his  administrator,  widow, 
and  the  son  who  witnessed  the  signature  were 
substituted  as  plaintiffs.  During  the  year  in 
which  the  mortgage  was  given  such  bank  paid 
several  small  checks  thereon,  signed  by  de- 
ceased, one  of  which  was  drawn  after  the  mort- 
gage was  signed;  and  such  son,  before  hia 
father's  death,  made  a  payment  of  $68.67  for 
the  father's  guardian  on  the  indebtedness  to 
the  bank  for  which  it  held  the  mortgage  as  col- 
latend.  HM,  that  none  of  the  plaintiffs  were 
estopped  from  claiming  the  Invalidity  of  the 
mortgage. 

Appeal  from  circuit  court,  Outagauiii- 
county;  John  Goodland.  Judge. 

Action  by  William  Hood,  as  guardian  of 
George  W.  Kelso,  an  Imbedle,  against  the 
Bank  of  Kaukauna  and  George  F.  Kelso,  to 
cancel  a  certain  note  and  mortgage  executed 
by  George  W.  Kelso  to  his  son.  defendant 
George  F.  Kelso,  and  by  him  transferred  to 
said  bank  as  collateral  security  for  certain 
debts  owing  It  by  him.  After  the  suit  was 
commenced  George  W.  Kelso  died,  and  T>. 
J.  Brothers,  his  administrator,  Margaret  Kel- 
so, his  widow,  and  William  A.  Kelso,  his  son. 
were  substituted  as  plaintiffs.  From  a  judg- 
ment for  defendants,  plaintiffs  appeal  Be- 
versed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  PINNEY,  J.: 

This  action  was  commenced  In  18S8,  by 
William  Hood,  as  the  general  guardian  of 
Geot^e  W.  Kelso,  adjudged  to  be  mentally 
diseased  and  Incompetent,  against  the  Bank 
of  Kaukauna  and  George  F.  Kelso,  son  of 
George  W.  Kelso,  to  set  aside  and  cancel  a 
note  for  the  sum  of  ?6,000,  purporting  to 
have  been  made  by  George  W.  Kelso  October 
10,  lSS-1,  payable  to  Geonie  F.  Kelso  or  or- 
der six  years  after  the  date  thereof,  annual 
Interest  at  6  per  cent,  per  annum,  and  to 
be  secured  by  a  certoln  mortgage  on  certaio 
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real  estate,  b^g  255  acres  of  lan<l,  the  home 
farm  of  George  W.  Kelso,  part  of  which  con- 
stltated  his  homestead,  executed  toy  said 
George  W.  Kelso  and  Margaret  Kelso,  his 
wite,  to  said  George  F.  Kelso,  and  duly  re- 
corded. The  complaint  (barged,  In  sab- 
stance,  that  the  note  and  mortgage  were  pro- 
cured without  any  consideration  therefor; 
that  George  F.  Kelso  fraudulently  Induced, 
Influenced,  and  persuaded  the  said  George 
W.  Kelso  by  false  promises  and  pretense  of 
immediate  payment  and  security  to  ezecnte 
sold  note  and  mortgage;  and  thnt  at  the  time 
of  the  execution  thereof,  and  for  a  long  time 
prior  thereto,  the  said  George  W.  Kelso  was 
suffering  from  mental  disease  and  dementia, 
by  reason  of  which  he  was  wholly  incompe- 
tent and  unfit  to  transact  any  business  what- 
ever, and  was  wholly  Ignorant  of  the  purport 
and  nature  of  the  transaction  at  the  time 
his  signature  to  said  note  and  mortgage  was 
so  secured;  that  said  note  and  mortgage  were 
afterwards  transferred  by  said  Geoi^e  F. 
Kelso  to  the  defendant  hank,  and  thatit,  bar- 
ing knowledge  of  the  said  dementia  and  In- 
competency of  the  said  George  W.  Kelso, 
fraudulently  connived  and  oc^uded  with 
George  F.  K^so,  by  its  casliler,  F.  A.  Tows- 
ley,  Influencing,  Inducing,  and  persuading 
said  George  W.  Kelso  to  execute  said  note 
and  mortgage,  and  fraudulently  took  posses- 
don  of  and  held  said  note  and  -  mortgage,  as 
collateral  security  for  advances  made  to  said 
George  F.  Kelso;  that  the  defendant  bank 
had  notice  of  the  manner  and  purpose  for 
which  said  note  and  mortgage  were  procured 
before  it  had  made  any  advances  thereon, 
and  refused  to  deliver  up  ssid  note  and  mort- 
gage to  be  canceled,  and  subsequently  pro- 
cured an  assignment  to  be  made  of  said  note 
and  mortgage  from  said  George  F.  Kelso  to 
It,  which  was  duly  recorded,  and  that  the 
said  bank  claimed  to  have  an  interest  In  said 
note  and  mortgage  to  the  amount  of  $3,800 
and  interest;  that  said  George  F.  Kelso  Is 
Insolvent,  and  the  defendants  threaten.  In- 
tend to,  and  have  advertised  to  sell  at  public 
vendue  said  note  and  mortgage.  George  W. 
Kelso  died  November  11,  1888,  leaving  Mar- 
garet Kelso,  his  widow,  and  bis  sons,  WQ- 
liatn  A  Kelso  and  George  F.  Kelso,  one  of 
the  defoidante,  as  his  sole  heirs  at  law.  Sug- 
gestion of  bis  death  was  made,  and  D.  J. 
Brothers,  as  administrator,  was  substituted 
as  plaintiff  in  his  stead.  April  21,  1890.  On 
the  28th  of  December,  1891,  on  petition  of 
Brothers,  as  .idmlniatmtor,  and  of  Margaret 
Kelso,  widow,  and  William  A.  Kelso,  one  of 
the  heirs  at  law  of  the  deceased,  said  Mar- 
garet and  William  A.  were  Joined  as  parties 
plaintiff  with  the  administrator,  and  the  com- 
plaint was  so  amended,  as  the  record  states, 
"as  to  contain  the  necessary  allegations  of 
relationship  and  of  Interest  of  said  added 
pumes  to  George  W.  Kelso,  deceaHc d,  Decem- 
ber 28,  1891,"  but  the  amendments  do  not 
appear  to  have  been  formally  Incorporated 
la  the  otHnplalnt.  After  this  the  defendant 


bank  put  In  an  amended  answer,  Insisting 
that  the  moi'tgage  and  note  in  question  were 
duly  executed,  acknowledged,  and  delivered 
by  said  George  W.  Kelso  and  Margaret,  his 
wife,  and  recorded,  and  that  it  claims  to  have 
an  Interest  In  the  same  to  the  amount  of 
$5,500,  and  that  it  had  advertised  the  note 
and  mortgage  for  sale  to  realize  the  amount 
due  to  It  thereon,  and  generally  denied  each 
and  every  allegation  In  the  complaint  It 
alleges  that  an  assignment  of  the  note  and 
mortgage  to  the  bank  was  made  on  or  about 
the  21st  of  October,  1885,  and  a  subsequent 
assignment  thereof  May  29,  1888,  which  was 
recorded;  that  the  consideration  of  the  as- 
slgmnent  was  $3,900,  actually  paid  to  said 
George  F.  Kelso  therefor,  all  of  which,  Vltb 
Interest,  remains  due.  It  denied  all  knowl- 
edge or  notice  that  the  note  or  mortgage 
was  tainted  or  affected  by  any  of  the 
alleged  defecte  stated  In  the  complaint,  or 
tbat  George  W.  Kelso  was  not  fully  compe- 
tent to  transact  and  manage  said  business 
of  the  execution  thereof;  that  the  acquisition 
of  said  note  and  mortgage  by  the  bank,  and 
payments  made  thereon,  were  in  good  ^th, 
and  in  the  usual  and  ordinary  course  of  busi- 
ness; and  insisted  tbat  the  plaintiffs  were  es- 
topEied  to  deny  the  validity  of  the  note  and 
mortgage  by  reason  of  the  fact  that  at  the 
time  of  the  execution  of  the  mortgage  plain- 
tiffs Margaret  Kelso  and  William  A  Kdso 
were  preset,  and  aided  and  assisted  In  the 
execution  and  delivery  thereof;  that  said 
Margaret  signed  the  note  as  one  of  the 
makers,  and  executed  and  acknowledged  the 
mortgage,  and  the  said.  William  A.  Kdso 
signed  the  same  as  a  witness;  that  their 
own  acts,  deliberately  performed,  they  gave 
credence  to  said  note  and  mortgage,  and  well 
knew  tbat  they  were  executed,  acknowledged, 
and  delivered  to  the  said  George  F.  Kelso  tea 
the  purpose  of  putting  them  into  circulation 
and  obtaining  money  and  credit  therecm; 
that  George  F.  Kelso  and  wife  at  the  time 
owned  or  had  an  Interest  in  a  pulp  mill  and 
the  business  conducted  in  It,  and  the  note 
and  mortgage  were  glvoi  for  the  purpose  of 
furthering  and  bettering  the  same,  and  the 
money  received  thereon  was  applied  and 
used  In  said  business  with  their  knowledge 
and  consent;  that  George  F.  Kelso  subse- 
qu^tly,  Ju^  22, 1886,  executed  and  delivered 
his  promissory  note  for  $5,000,  secured  by  a 
mortgage  on  the  pulp  mill,  to  said  George 
W.  Kelso  and  Margaret,  his  wUb.  Oecnge  F. 
Kelso  did  not  answer. 

Tbe  insanity  or  mental  incompetency  of 
George  W.  Kelso  at  the  time  of  the  execution 
of  the  note  and  mortgage  in  question  does 
not  appear  to  have  been  seriously  disputed 
In  the  circuit  court,  and  was  substantially 
admitted  on  the  argument  In  this  court.  His 
situation  and  Imbecile  condition  were  sus- 
tained by  the  testimony  of  not  less  than 
eight  witnesses,  and  are  described  by  Mar- 
garet Kelso,  whose  testimony  In  that  respect 
Is  abnndaiill7  nistalned,  substantially  as  ft^ 
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lows:  He  bad  a  stroke  of  paraly^  in  1870, 
and  an  attack  every  year  afterwards.  From 
that  time  on  bis  mind  gradually  failed,  and 
as  early  aa  1883  was  very  mndi  iitTected.  He 
atrted  childish,  and  forgot  everything.  He 
tried  to  look  after  the  farm  In  18S4.  Aa  soon 
ma  he  saw  that  anything  looked  green  tie 
wanted  to  make  hay.  In  the  spring  of  188S, 
when  be  noticed  pieplants  in  the  front  of  the 
house,  he  ordered  one  of  his  men  to  cnt  them 
and  pat  them  in  the  bam;  that  they  would 
make  good  hay.  He  ordered  some  of  his  men 
to  cnt  a  lot  of  marsh  hay,  and  load  it  in  the 
bam,  and  press  tt  into  plug  tobacco.  In  July, 
18S5,  he  had  Uie  aeverrat  paralysis  be  had 
bad.  It  made  him  helpless  in  body  and  mind, 
ao  that  he  did  not  know  anything  at  all. 
From  that  Ume  until  he  died,  he  could  not 
walk  or  raise  off  bis  diair.  He  had  to  be 
taken  care  of  like  a  child  in  every  way.  He 
did  not  have  any  understanding  about  any- 
thing. He  conld  not  converse,  only  to  say  a 
word  or  so.  He  had  a  large  rocking  dmlr  to 
sit  hi.  Would  not  Ue  In  bed  After  that 
stroke  be  bad  all  sorts  of  notions.  Imagined 
himself  two  men,  and  wanted  to  bury  one. 
He  gave  the  witness,  Glenn,  who  took  care 
of  him  at  times,  orders  about  digging  a  grave, 
and  bis  son  WllUam  to  go  end  get  his  son 
George  to  attend  the  fnnersL  He  could  not 
feed  himself  for  a  time.  He  had  to  be  fed 
like  a  baby.  He  did  not  know  enou^  to  mas- 
ticate bis  food.  If  anything  was  put  Into  bis 
mouth  he  would  cfaoke.  Would  sit  with  his 
head  on  his  breast  Ills  condition  from  June, 
1885,  to  October  grew  worse.  He  never  ral- 
lied 80  he  could  converse  or  read  or  talk  with 
anybody.  He  did  not  know  his  own  name  or 
that  of  the  boys.  When  a  stranger  took  him 
by  the  hand  be  would  look  up  to  him  with  a 
vacant  look,  and  then  drop  his  head.  Olenn 
testified  he  was  not  able  to  let  him  know 
when  he  wanted  water  or  anything,  l^t 
he  had  to  look  and  guess  at  everything,  the 
same  as  with  a  <^d.  He  would  sit  In  a  kind 
of  stupor,  and  make  a  kind  of  a  purring  noise 
when  he  wanted  to  talk.  Conld  not  under- 
stand him.  He  did  not  seem  to  know  what 
he  was  doing.  Could  not  walk,  and  could 
not  talk.  He  could  not  help  himself  in  any 
shape.  Did  not  know  witness,  nor  did  be 
know  his  wife.  Margaret  Kelso  also  testi- 
fied In  respect  to  the  manner  ta  which  the 
note  and  mortgage  were  procured.  She  said 
that  George  F.  Kelso  and  F.  A.  Towsley 
came  to  the  house  to  procure  the  mortgage. 
Does  not  remember  that  tb^  said  anything 
to  her  husband,  only  they  laid  a  book  on  his 
knee,  and  laid  a  pai>er  on  it.  George  F.  dip- 
ped a  pen  in  Ink,  and  put  It  In  his  father's 
hand,  when  he  signed  his  name.  Then  they 
passed  It  over  to  the  stand  tbat  stood  in  the 
oOier  part  of  the  room,  and  asked  her  to 
come.  She  stated  she  was  so  excited  she 
could  not,  etc.  Defendant  moved  to  strike 
out  this  statement  as  not  responsive.  The 
motion  was  granted.  G<mtinufaig,  she  said 
Towsley  did  not  i-ead  the  note  and  mortgage 


to  her.  There  was  no  paper  read.  Wlllinm 
A.  Kelso,  her  son,  P.  A  Towsley,  George 
W.  Kelso,  George  F.  Kelso,  and  herself  were 
all  the  persons  present  Towsley  and  G«orge 
F.  were  In  the  room  about  five  minute*. 
George  W.'s  condition  was  so  bad  be  did  not 
understand  anything  he  was  doing.  Neither 
Towsley  nor  George  F.  Kelso  explained  the 
papera  signed,  that  she  knows  of.  She  was 
In  the  kitchen,  doing  some  work,  when  Towe- 
ls and  George  F.  came  out  there,  and  WU- 
Uam  A.  Kelso  was  with  bis  father  taking 
care  of  him.  Bdng  asked  why  she  signed 
the  note  and  mortgage,  objection  was  made 
as  Inobmpetent.  Irrelevant,  and  immaterial, 
and  was  sustained  by  the  court,  as  also  simi- 
lar objections  to  the  question  whether  she 
bad  any  chance  to  leam  what  was  in  the 
papers  when  she  signed  them.  Continuing, 
she  testified  she  did  not  remember  whether 
George  P.  Kelso  or  Towsley  aaked  her  to 
sign,  but  thinks  It  was  Towsley.  She  did 
not  look  to  see  what  the  paper  contained. 
Neither  she  nor  George  W.  Kelso  ever  re- 
ceived anj'thing  for  the  note  and  mortgage 
This  fact  is  abundantly  established,  and  is 
testified  to  by  the  son  George  F„  the  mort- 
gagee. On  cross-examination  she  said  that 
when  Towsley  and  George  F.  came  to  obtain 
the  mortgage,  Towsley  did  not  sit  down  at 
all.  Tbey  passed  right  In.  That  she  did  not 
go  with  George  F.  into  the  room  where  hex 
husband  was,  and  close  the  door  after  her, 
and  have  a  conversation  with  him  while 
Towsley  remained  In  the  kitchen.  When  she 
first  went  into  the  room  and  flnt  saw  them, 
George  was  holding  the  paper  on  his  father's 
knee.  George  W.  Kelso  could  not  raise  his 
hand  to  his  head  to  feed  himself.  He  could 
write  his  name,  but  not  anything  else.  WU- 
11am  A.  Kelso  asid  tliat  before  George  F. 
and  Towsley  came  he  did  not  have  a  talk 
with  George  W.  That  he  was  not  able  to 
talk  at  that  time,  or  able  to  understand  any- 
thing William  said  to  him.  They  were  in 
the  room  not  to  exceed  IS  minutes.  The 
mortgage  was  not  read  to  George  W.  nor  to 
Mrs.  Kelso.  They  did  not  teU  him  what 
those  papers  contained,  any  more  than  the 
qocfition  would  be  asked  If  he  knew  what  it 
was.  "I  witnessed  the  instnunmt  itfmply  be- 
cause I  was  asked  to.  There  had  been  no 
talk  by  the  parties  who  procured  the  mort- 
gage about  getting  the  mortgage  at  this  tlm& 
Tbey  did  not  talk  to  me  about  It  I  knew  it 
was  a  mortgage.  That  was  all  I  knew  about 
it  Did  not  take  a  second  thought  I  r> 
malned  in  the  room  with  my  father  until  my 
brother  and  Towsley  went  away." 

It  was  proved  tbat  Towsley  became  cashier 
of  the  defendant  bank  in  1883,  and  cmtin- 
ned  to  be  anch  thereafter,  and  Its  general 
manager.  George  F.  Kelso  testified  on  be- 
half  of  the  plaintiff  tbat  the  note  and  mort- 
gage was  deposited  with  the  bank  defendant 
directly  after  It  was  obtained,  and  assigned 
to  them  some  time  later.  "Was  not  as- 
signed at  tlie  time  it  was  deposited  tberew 
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Tl»  midCTrtandtaig  of  the  bank  was  that  It 
was  to  be  placed  there  aa  ccdlateral  for  mon- 
ey I  W88  to  get  I  had  asked  Towaley  to 
try  to  sell  It  to  outside  parties,  bnt  we  had 
an  nnderstoDdlng  that  It  would  be  collateral 
to  one  or  two  notes  we  had  In  there  at  the 
time  It  was  tak^."  James  Freeman  testl* 
fled  to  haying  stated  to  Towaley,  the  cashier, 
wbeaa  he  came  there  with  &  check  for  pay* 
ment,  that  Kelso  was  wholly  Incompetent  to 
do  bn^ess,  and  that  he  sboold  baTe  • 
enardlan  appointed;  and  that  he.  Freeman, 
would  not  do  any  more  business  with  him, 
and  had  refosed  to  take  a  che<A  he  tried  to 
write  for  him.  tot  the  reason  that  he  did  not 
know  whether  he  was  writing  a  check  or 
what,  and  tlut  be  conld  not  tell  whether 
he  slimed  It  or  somebody  elee.  This  was  on 
the  12th  of  June,  1S86.  He  testified  to  hay- 
ing been  there  on  the  2Sth  of  Mardi  the 
same  year,  and  having  said  to  the  cashier 
that  KelBO  was  failing  yexy  tost,  and  was 
becoming  Imbecile,  and  ought  to  have  a 
gnardlan.  A  check  was  produced  from 
George  W.  Kelso  to  Freeman  on  ^e  bank, 
beailDS  tbe  payment  stamp  of  the  bank 
of  March  26,  1885.  The  president  and  cash- 
ier, Towsley,  both  denied  that  Freeman 
made  any  such  statement,  but  did  not  deny 
that  he  had  t>een  in  the  bonk  as  he  claimed. 
George  F.  Kdso,  called  <m  behalf  of  the 
defendant,  testtfled  that  he  did  not  remem- 
ber bSTlng  any  talk  with  his  father  and 
mother  abont  the  note  and  mortgage  before 
its  execution.  That  "there  must  hnve  been 
an  understanding  with  them,  or  we  wonld 
not  have  come  out  to  have  it  executed;  but 
do  not  remember  when  it  happened.  I  do 
not  Uilnk  we  talked  with  tbem  that  morning 
before  fbe  papers  wore  executed.  Towdey 
anld  to  my  father.  Do  yon  understand  the 
nature  of  ttilsr  and  ha  assented  by  a  dl^t 
iBcUnatloB  of  the  head,  a  noise  of  consent 
I  tlilnk  my  father  understood  the  nature  of 
the  business.  His  condition  mu  quite  Im- 
becile. I  mean  jdiysically.*'  Bb  testified 
thiit  the  mort)nif{«.'  ««oruted  by  him  tn 
George  W.  Kelso  and  Margaret  Kelso  was 
not  given  to  secure  tbe  note  and  mortgage 
In  question,  but  ex^alned  tlut  it  was  given 
tor  other  purposes,  and  to  secure  his  father 
and  mother  for  what  they  had  let  blm  have 
before  that  time.  That  he  did  not  think  he 
ever  talked  It  over  with  his  father  and 
mother  together  about  executing  the  note 
and  mortgage  f"  question,  bnt  must  have 
had  a  conversa^nm  with  his  mother,  but  did 
not  remember  the  conversation,  or  anything 
she  said.  "I  know  when  I  went  to  get  It,  I 
did  get  It  I  do  not  know  that  I  had  any  eon- 
versatlon  with  them  at  all.  Conld  not  say 
poettlvdy  I  had  any  conversation  with  either 
of  them."  F.  A  Towsley.  tbe  cashier,  tes- 
tlfled  to  g(^g  out  to  Geoige  W.  Kelso's  to 
have  the  papers  executed,  at  the  request  of 
George  F.  lliat  he  hod  no  Interest  in  going 
oat  there,  and  had  made  no  amngement  to 
tmvo  these  papers  drafted.  That  tfaey  weilt 


In  throu^  the  kitdien.  That  George  F.  and 
Margaret  Kelso  went  into  the  room  adjoin- 
ing, and  left  him  sitting  In  the  kitchen. 
Were  gone  probably  five  minutes.  The  door 
was  closed  after  them.  "1  hr:ird  a  noise. 
Could  not  dlatlngniirfi  any  of  the  conversa- 
tion. George  F.  Kelso  came  out  and  told 
me  to  come  in.  When  I  came  into  tbe  room 
George  W.  sat  In  the  chair,  and  Marg.irct 
Kelso  aald  to  Um.  'Father,  tlUs  is  Mr.  Tows- 
ley.' He  sold,  'Yes.'  I  sold,  'Mr.  Kelso.  I 
suppose  you  know  what  I  am  here  for?* 
He  said,  *Ye&*  I  said,  *I  have  come  out 
here  to  have  you  acknowledge  a  mortgage.* 
Then  I  read  the  [Hinclpal  part  of  It,  such 
as  the  date,  given  to  whom,  and  that  it  was 
George  W.  Kelso  and  ICargaret  Kelso  to 
George  F.;  read  tbo  descriptloD  at  the  prop- 
erty In  the  mortgase.  and  tlie  consldi'ratlon. 
I  asked  George  W.  Kelso  U  be  understood 
it,  and  he  said  'Yes.'  l^ere  waa  a  book  of 
some  description  handed  and  laid  on  his  lap, 
pen  and  ink  procured,  and  tUs  mortgage 
taken  by  George  F.,  handed  to  Ua  father, 
and  he  asked  blm  if  he  miderstood  it,  and 
he  said  he  did.  Then  he  took  the  pen, 
dipped  it  in  the  Ink,  and  handed  it  to  George 
W.,  and  he  signed  bia  name;  and  then  I  took 
the  mortgage  and  handed  It  to  Margaret 
Kelso,  his  wife,  and  asked  her  to  sign  it  of 
her  free  vrlU,  and  she  signed  It.  X  asked 
them  both  If  It  vras  their  free  will,  and  th^ 
said  'Yes,*  and  asked  W.  A.  Kelso,  who  was 
then  in  tbe  room,  if  be  miderstood  It,  and 
be  assented  by  rigninc  as  one  of  the  wit- 
nesses. I  witnessed  and  acknowledged  it, 
and  that  was  all.  I  handed  him  ttw  note 
and  said:  This  is  the  note.  Read  the  note.* 
He  rfgned  it  before  the  pen  was  handed 
back  to  me,  and  I  handed  both  of  them  at 
the  same  time  to  Mrs.  Kelso.  W.  A.  Kelso 
waa  in  the  room  aU  the  while  until  I  left 
I  went  there  on  my  own  behalf.  It  had 
nothinff  to  do  with  bank  bnaineas.  When 
we  got  ba^  I  pat  my  notarial  seal  <m  tbe 
mortgage,  and  pot  It  Into  oar  vault  for  aafe* 
keej^ng  for  George  F.  Kdso,  at  hla  request 
October  21st  he  assigned  that  mortgage  to 
the  bank  as  collateral  to  his  note  for  $1,&0U, 
After  that  the  bank  advanced  to  George  F. 
Kelso,  November  7,  1885,  $1,000;  November 
16,  1885,  9500;  December  4.  1SS5,  $500;  De- 
cember 17.  1885,  $300;  AprU  1,  1887,  $100; 
totnl.  $3,000;  which,  nith  interest,  nmoimts 
to  $5,252.32;  no  part  of  whldi  baa  been  paid. 
As  we  advanced  these  soms  to  George  F. 
we  took  his  notes  thereCor,  and  in  May,  18S0, 
after  we  bad  advanced  $3,800,  another  as- 
idgnm«it  of  that  mortgage  was  made  to  the 
bank.  W.  A  Kelso,  November  23, 1887,  paid 
$68.07  for  amount  due  at  tbe  time  the  In> 
dorsements  wore  made  on  tbe  notes  of 
George  F.  Kelso,  and  directed  the  receipt 
to  be  made  to  the  estate,  and  It  was  made 
that  way.  He  said  It  was  a  pretty  big  load 
for  tbem  to  carry,  and  he  did  not  know  how 
they  would  be  able  to  carry  It  Before  aU 
this  money  had  been  advanced  mi  account 
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of  this  note  and  mortga^,  I  had  not  heard 
and  had  no  knowledge  or  Information  that 
George  W.  Kelso  was  Incompetent  to  do 
business.  At  the  time  the  note  and  mortgage 
were  taken,  I  did  not  have  any  knowledge 
or  Informatim  or  Intention  of  buying  or  tak- 
ing them  for  the  bank."  He  also  testifled 
that  George  W.  Kelso  had  an  account  with 
the  Bank  of  Kniiknuna,  and  In  respect  to 
three  checks  drawn  by  him  to  the  order 
of  Jaiues  Freeman,  dated  November  12,  1S81, 
May  31,  1882,  and  Hay  26,  1884.  and  In  re- 
spect to  thirty-seven  other  checks  signed  by 
George  W.  Kelso  and  drawn  on  the  said 
bank  in  favor  of  divers  parties  for  small 
sums  between  the  6th  of  January,  1885,  and 
the  30th  of  July  of  the  same  year,  and  paid 
by  the  bank,  he  said  a  large  number  of  these 
checks  were  in  the  handwriting  of  W.  A. 
Kelso.  "I  think  there  was  no  check  pre- 
sented to  our  bank  and  paid  by  us  after 
27th,  which  bad  been  filled  out  by  George 
W.  Kelso.  The  date  of  the  last  check  paid 
by  us  is  October  14,  1885.  That  check  most 
have  been  signed  the  same  person  as 
the  rest  I  do  not  know  to  whom  that 
check  was  delivered."  Being  shown  George 
W.  Kelso's  bank  book,  he  said:  "I  find  no 
such  entry  in  that  txwk.  It  has  not  been  sent 
In  to  be  balanced  up,  I  should  understand 
from  that  I  could  not  say  where  that  check 
la  likely  to  be.  It  Is  not  in  the  bank."  The 
Dlalntlffs  claim  that  the  last  check  drawn 
bv  Georsre  W.  Kelso  was  July  30,  1885. 
Towsley  testified  that  he  read  part  ot  the 
mortgage  to  Kelso,  and  "when  I  asked  him 
If  he  understood  It,  be  said,  'Tes.'  He  stUd 
nothing  further;  that  Is,  he  used  the  word 
-Yes'  twice.  He  asked  no  Question.  I  had 
no  further  conversation  with  him,  except  to 
ask  whether  he  understood  what  I  had  read 
to  him,  and  if  it  was  his  free  will  to  ac- 
knowledge It" 

The  court  made  no  Q>eclflc  finding  on  the 
question  of  competency  of  George  W.  Kelso, 
but  found  all  other  questions  involved  In 
favor  of  the  defendant,  and  gave  Judgm^t 
according,  from  which  the  ^Untltrs 
pealed. 

John  Bottenseik,  fOr  appellants.  H.  D. 
Ryan  and  Q.  H.  I^wson,  CHumphrey  Plore, 
of  counsel.)  fbr  reiqMmdent 

PINNBT,  J.,  (after  stating  the  facts.)  1. 
The  evidence  establishes  beyond  doubt  or 
question  that  George  W.  Kelso,  at  the  time 
he  signed  the  note  and  mortgage  In  quM- 
tl6n,  was  of  unsound  mind,  and  wholly  In- 
capable of  conducting  the  business  trans- 
action in  question.  Extended  commit  is 
unnecessary  to  establish  a  conclusion  so 
manifest,  and  against  which  respondent's 
counsel  were  unable  to  ofTer  serious  argu- 
ment We  have  collected  the  evidence  as 
to  the  condition  of  George  W.  Kelso,  and 
as  to  what  took  place  at  the  time  the  note 
and  mortgage  were  signed,  with  the  manner 


of  its  execution  and  alleged  delivery,  be- 
cause of  Its  important  bearing  upon  tlie 
question  of  notice  of  his  incompetency  to 
the  bank  defendant  Mr.  Towsley,  who  cer- 
tifled  to  the  acknowledgment  of  the  mort- 
gage, and  signed  it  as  a  subscribing  vrlt- 
ness,  was.  and  for  some  two  or  three  years 
nmd  been,  cashier  and  general  m.'mnger  of 
the  bank,  and  it  la  fair  to  assume  tliat  he 
possessed  the  Intelligence,  quickness  of  per- 
ception, experience,  and  sound  Judgment 
necessary  to  fit  him  for  his  position,  and 
which  similar  bank  officers  usually  possess. 
George  F.  Kelso  owned  and  carried  on  a 
pulp  mill,  and  had  had  dealings  with  the 
bank,  and  was  then  owing  it  a  considerable 
sum  of  money,  and  In  almost  desperate 
financial  straits.  This  note  and  mortgage 
were  devised  as  a  means  of  relief,  either  by 
selling  It,  or,  it  would  seem,  by  udng  it  at 
the  bank;  and  the  claim  was  made,  ac- 
quiesced in  by  him,  as  appears  from  his 
testimony,  that,  having  been  deported  in 
Uie  bank  immediately  after  its  execution. 
It  at  once  became  collateral  securi^  for  bis 
Indebtedness  to  the  bank.  Mr.  Towsl^  tes- 
tifies to  going  with  George  F.  Kelso  to  the 
house  of  his  father,  George  W.  Kelso,  with 
the  note  and  mortgage  already  prepared, 
to  get  them  executed,  when  it  appears  that 
George  F.  Kelso  had  never  exchanged  a 
word  with  his  father  in  relation  to  them, 
and  had  never  talked  with  him  on  the  sub- 
ject at  all;  that  he  went  solely  at  the  re- 
quest of  George  F.  Kelso,  and  that  it  was 
not  a  matter  In  which  he  personally  or  the 
bank  had  any  Interest  But  the  fact  is  thai 
the  bank  within  leas  than  two  weeks  ad- 
vanced, as  it  la  said,  $1,600  In  money  on  ac- 
count of  the  note  and  mortgitg?,  and  fol- 
lowed it  with  other  sums  at  short  intervals, 
until  the  entire  advances  within  about  60 
days  reached  $3,800.  The  condition  of 
George  W.  Kelso  at  the  time  these  papers 
were  signed  was  quite  enough  to  admonish 
any  Intelligent  person  not  to  tmdertake  an.v 
business  transaction  with  him,  for  he  was  a 
total  wreck,  mentally  as  well  as  physically, 
and  had  not  as  much  business  capacity  as 
a  mere  child.  It  la  difficult  to  understand 
how,  as  an  acknowledging  officer,  Mr.  Tows- 
1^  could  fairly  certify  to  the  acknowledg- 
ment of  the  mortgage.  It  was  for  a  hii^ 
sum,  and  upon  the  farm  and  homestead  of 
one  deplorably  mentally  Incompetent  Mr. 
Towsley's  testimony  in  respect  to  what 
occurred  Is  In  some  material  points  at  vari- 
ance with  that  of  three  others  who  were 
present,  and  the  fact  that  he  asked  Wil- 
liam A.  Kelso,  then  present  if  he  under- 
stood the  transaction,  shows  at  least  a  con- 
sciousness that  there  was  some  propriety 
at  least  that  some  one  connected  with  the 
family,  aside  from  George  F.  Kelso,  should 
comprehend  it  He  denies  that  he  then 
knew  or  understood  that  George  W.  Kelso 
was  mentally  Incompetent  but  he  tesUfifs  on 
cross-exsmlnatton  that  beyimd  a  sUfl^t  ti>- 
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cUnatloa  of  Ub  beaa,  and  saying  "Yes** 
twice,  George  W,  Eelso  did  not  soy  any- 
ttdng;  and  that  he  apoke,  or  could  speak 
at  all,  vaa  d»iied  1^  tiifi  ethers.  The  sit- 
uation and  the  transaction  Just  as  It  ap- 
peared spoke  for  theiuselTes  in  a  manner 
not  to  be  misanderstood,  and,  If  Mr.  Tows- 
1^  Is  now  able  to  say  that  he  did  not 
know  or  understand  that  George  W.  Kelso 
was  a  mere  Imbedle,  It  Is  evident  ttiat  the 
fault  Is  his  own.  The  facts  and  drcnm- 
stances  within  his  knowledge  were  such 
aa  to  require  him  to  stay  his  hand,  and 
make  that  iuqulxy  which  would  have  dis- 
pelled any  doubt  The  testimcmy  of  Free- 
man In  this  connection  Is  not  without  weight 
or  consequence,  aiul  la  corroborated  in  part 
by  the  bonk  stamp  of  payment  on  his 
check.  Jp.  view  ci  all  the  facts  and  dr- 
cumstances,  which  could  not  tail  to  have 
be^  in  Towsl^'a  mind,  as  they  were  of 
such  recent  occurrence*  as  cashier  of  the 
bank  he  made  the  subsequent  advances, 
now  amounting,  with  Interest,  to  over  f  6.- 
000,  for  which  the  bunk  claims  to  hoM  and 
enforce  the  mortgage,  for  which  no  crai- 
slderatlon  whatever  was  ever  paid  or  agreed 
to  be  paid  to  George  W.  Edso  or  his  wife. 

2.  Notice  to  an  agent  is  notice  to  hLB  prin- 
cipal, and  it  li  conceded  that  ibs  principal 
Is  bound  and  aAected  1^  speh  knowledge 
or  notice  as  his  agoit  obtains  in  negotiat- 
tng  or  attending  to  the  particular  trans- 
action. But  if  the  agent  acanlreB  his  In- 
formation so  recently  as  to  make  It  in- 
credible that  ha  shoidd  have  fbrgotten  it, 
his  principal  will  be  bound,  although  not 
acquired  while  transacting  the  business  of 
the  prtndpaL  The  case  of  Walker  r. 
Flouring  Um  Co.,  TO  Wis.  02,  85  N.  W. 
Rep.  332,  is  a  strong  case  In  point  to  show 
that  the  bank  whoi  It  acquired  Its  interest 
In  the  note  and  mortgage  became  affected 
with  the  notice  Towsley  had  then  so  re- 
cently acquired  at  the  time  the  papers  were 
executed.  This  conduidon  is  supported  by 
Dresser  r.  Norwood.  17  0.  B.  (N.  S.)  466; 
^rhe  Distilled  Spirits.  U  Wall.  3C6;  Hovey 
T.  Blancfaard,  13  N.  H.  145;  Patten  t.  In- 
surance Co.,  40  N.  H.  375;  Hart  T.  Bank, 
^13  Vt,  252;  Holden  v.  Bank,  72  N.  T.  28«; 
lUlton  Bank  V.  New  York  &  S.  0.  Co.,  4  Paige, 
127.  Befdde8,TowBley  was  the  principal  finan- 
cial officer,  the  real  and  constant  controller 
and  manager  at  the  affairs,  of  tb»  bank.  In- 
deed, It  Is  not  easy  to  separate  him  from 
it,  or  to  consider  him  other  than  the  bank 
Itself,  so  fully  were  the  affairs  mider  his 
management  and  control.  It  seems,  In  view 
of  the  particular  drcumstances,  but  proper 
to  regard  the  case  In  the  same  manner  as 
If  a  natural  person,  as  Towsley  himself, 
bad  acquired  the  note  and  mortgage  with 
the  knowledge  he  possessed;  and  In  this 
connection  it  Is  material  to  observe  ttiat 
It  was  dalmed.  supported  by  George  F. 
Kelso's  testimony,  that  the  note  and  mort* 
gage  becune  Immediately  on  ezecutiou  col- 


latenU  security  for  the  debt  he  then  owed 
the  bank.  We  are  therefore  of  the  oplnlim 
that  the  bank  is  chorgeaUe  with  all  the 
material  &cts  of  which  Towsl^  had  no- 
tice, and  cannot  be  regarded  as  a  b<ma  fide 
purchaaw  ot  the  note  and  mortgage. 

8.  It  la  contended  that  the  plalntUEs  are 
estopped  from  disputing  the  validity  of  the 
note  and  mortgage  in  ttw  hands  of  the 
bank,  and  the  Judgment  of  the  circuit  court 
proceeds  upmi  tbis  ground.  There  Is  no 
ground  for  saying  that  cdther  of  them 
la  estopped  by  the  mortgage.  William  A. 
Kelso  was  not  a  party  to  it,  and  Marf^iret 
Kelso,  the  wife  of  the  mortgagor,  was  not 
bound  it,  ^ther  as  to  her  dower  or 
homestead  right  If  the  m<ntgage  did  not 
bind  her  husband,  it  did  not  bind  her;  uid 
it  av4^ed  as  to  him,  tt  would  be  avoided 
as  to  her  as  welL  Separate  and  apart  tcom 
her  husband  she  could  not  convey  or  bind 
deed  or  moi'tgage  her  dower  w  home- 
stead right.  Hunger  v.  Perkins,  83  Wis. 
499,  22  N.  W.  Kep.  511;  Godfrey  v.  Thorn, 
ton,  40  Wis.  077.  1  N.  W.  Rep.  302.  As  the 
bank  Is  affected  with  notice  throu^  Tows- 
ley, Its  cashier,  of  all  the  material  foots, 
it  is  In  no  position  to  Insist  upon  an  ea- 
tonpel  matter  in  pals  or  an  equlteble 
«i«toppel  as  i^lnst  the  plalntUh.  It  cannot 
say  that  it  has  been  misled.  In  order  that 
such  an  estoppel  shall  exist  there  must  gen- 
erally be  some  intended  deceptiim  In  the 
conduct  or  declaration  of  the  party  to  be 
estopped,  or  such  gross  n^lgcnce  on  his 
part  as  to  amount  to  constructlTe  fraud, 
by  whldi  another  has  beat  misled  to  his  In- 
jury. Kingman  v.  Graham,  51  Wia.  238,  8 
N.  W.  Rep.  181;  McLean  v.  Dow,  42  Wi& 
eiO;  Brant  v.  Goal  Oa,  98  U.  8.  820.  The 
fact  that  prior  to  the  1st  of  October,  1885, 
George  W.  Kelso  stgned  various  small 
checks  ranging  from  flO  to  $50,  drawn  (nt 
the  bank,  which  were  paid  by  it  Is  a  ctroim- 
stance  of  little  or -no  w^l^t  as  against  the 
IdalntUTs  <m  the  question  of  estoppel.  It  Is 
not  claimed  that  but  one  of  these  checks 
was  80  signed  after  the  execution  ot  the 
note  and  mortgage,  and  the  ca^er  then 
hod  notice  of  fa  ts  and  drcumstences  which 
would  have  Jiuitlfled  him  In  refn^ng  pay- 
ment of  It  The  payment  of  f68.67  interest 
on  the  indebtedness  to  v^ch  the  note  and 
mortgage  were  collatHal,  1^  William  A. 
Kelso,  for  George  W.  Kelso's  estate,  as  ap- 
pears to  have  bem  the  fact;  was  doubtless 
a  payment  made  fOr  ttie  guardian.  Hood. 
Gteoige  W.  K^o  being  then  alive.  The  facts 
relied  on  furnish,  we  think,  no  ground  for 
holding  that  the  idainflfts  are  estopped  from 
disputing  the  note  and  m<»tgage.  For  these 
reasons  the  Judgment  of  the  drcidt  court 
is  erroneous,  and  should  have,  been  In  favor 
of  the  plaintiffs  and  against  tiie  defendants.- 

The  judgment  of  the  circuit  court  la  re< 
versed,  and  the  cause  remanded,  with  dlrec' 
tions  to  enter  Judgment  declaring  the  nore 
and  mortgage  In  question  void,  and  caned- 
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tug  tbe  aamfe  fts  agalnat  tbe  plaintiffs,  and 
tbetr  right,  tttte,  and  Intenrt  In  fiie  lanOs 
described. 


KCSSKLL  T.  ANDBAfl. 

(Sapreme  Cdurt  of  WlBeoniin.    Man*  21« 
1883.> 

COMM  isaiORS— EsTomL— EviDBiroB. 

1.  In  an  action  by  a  tabaffent  against  an 
agent  for  a  share  of  the  commlesioas  on  the 
sale  of  land,  lyhere  ttie  allesatiofi  of  the  com- 
plaint that  the  landowner  {»Ia  defendant  a  cer- 
tain amount  as  socih  commisstons  Is  not  denied 
in  the  answer^  It  is  errar  to  admit  eridence 
that  the  amount  paid  to  defendant  was  not  for 
services  In  selUng  the  land,  bnt  for  oth«:  con- 
siderations. 

2.  The  fact  that  a  snbngent  tn  his  first 
negotiations  tcith  the  cttstomer  Tiolated  the  in- 
BtrncUons  of  the  owner  to  the  agent  hj  asking 
mor«  than  the  price  fixed  does  not  estop  him 
from  ctatonlng  nom  the  agent  bis  share  of  the 
oommiesions  roimtarilr  paid  to  the  agent. 
The  owner  alone  oonld  ooinplain  on  that 
gronnd.  Rassell  t.  Andrae,  48  N.  W.  Ben. 
117,  78  Wis.  108.  followed. 

Appeal  from  drcalt  court,  Columbia  coun- 
ty; Hobert  O.  Slebeeker,  Jud^e. 

Action  bjr  A.  S.  Russell  a«ainat  Q.  F. 
Andrae  to  recover  a  share  of  commissions 
paid  to  defendant  for  the  sale  of  land. 
Plaintiff  had  judgmeqt,  and  defendant  ap- 
peals. Affirmed. 

For  report  on  former  appeal,  see  48  N.  W. 
Rep.  117. 

Baymcmd.  Lamorewx  &  Park,  (O.  W.  Bird, 
of  couns^)  for  aroellant  Oatot  Jom  ft 
Sanborn,  for  respondent 

ORTON.  J.  The  statement  of  this  case  and 
lite  oplnlMi  In  it  vlU  be  fi>tmd  In  79  Wis. 
106,  48  N.  W.  Rep.  117,  when  it  was  here 
before  on  appeal  from  the  Judgment  of  peiv 
emptory  nonmdt,  Bubataatlally  on  the  same 
fttets.  TbB  Judgm^t  was  reversed,  and  the 
cause  remanded  for  a  new  trial.  On  the 
last  trial  the  jury  found  a  special  verdict 
In  favor  of  the  plaintiff  on  all  tbe  material 
IssiKs,  and  Judgment  was  rendered  In  his 
feTor  in  the  sum  of  $1^7.10  damages,  and 
for  $114.51  costs;  and  the  defetidunt  has 
appealed  from  tlie  same.  The  only  facts 
necessary  to  be  restated  are  as  follows:  Ctee 
Duncan  McGregor  owned  pine  lands  whi<di 
he  wished  to  sell  at  tiie  price  of  $30,000. 
and  he  employed  the  defiendant  ss  his  agent 
to  sell  the  same  at  Huit  price,  for  a  com- 
mission of  10  per  cent,  thereon.  The  de- 
fendant employed  the  ptadntlff  to  find  a  pui^ 
duser  of  the  land  at  that  paice,  and  tor 
his  services  agreed  to  shore  with  him  In 
said  commission,  by  paying  Um  one  third 
thereof.  The  plaintiff  employed  one  J.  P. 
Malick  to  assist  him  In  finding  such  a  pur- 
(duaer,  and  Moltck  had  an  advertisement  of 
the  proposed  sale  inserted  In  tlw  Milwaukee 
Sentinri.  Tbe  Arm  of  Ring  ft  Yonmans  saw 
this  advertisement,  and,  supposing  that 


Bfalick  owned  tbe  land«  called  on  him,  and 
obtained  an  option  of  purchase  at  the  price 
of  $87,300.  But  in  the  mean  time,  baring 
found  out  that  the  aalA  McGregor  was  the 
owner,  they  went  to  him  personally,  and 
bought  the  land  of  him  at  ttie  price  of 
¥30,000.  llierenpon  McGregor  paid  ttie  de- 
fendant, far  his  services  in  selling  the  land, 
his  aaid  commission  of  10  per  cent.,  or 
$3,000.  The  defendant  did  nottilns  person- 
ally towards  selling  ttie  land  excepting  to 
employ  13ie  plaintiff.  All  that  was  done 
any  one  in  seSlng  ttie  land,  or  finding  a  pur- 
chaser for  it,  except  McSr^or,  the  owner, 
was  done  by  the  plaintiff  through  his  as- 
sistant, Malt<i£.  The  plaintiff  demanded  of 
the  defendant  the  payment  of  the  one  tSiIrd 
of  the  said  commission  he  had  rec^ved,  or 
$1,000;  and  he  refused  to  pay  the  same,  and 
hence  this  suit  It  Is  alleged  in  the  com- 
plaint that  "said  McGregor  paid  the  defend- 
ant the  sum  of  three  thousand  dollars  for 
his  sesTicM  tn  making  said  sale;"  and  ttSa 
allegation  Is  not  denied  in  liie  answer. 
There  was  some  testimony  tending  to  show 
that  Die  payment  of  $3,000  by  McGregor  to 
tSie  defendant  was  not  for  his  services  tn 
selltng  the  land,  bnt  for  other  conidderations. 
But  this  testimony  was  objected  to  by  the 
plaintiff's  counsel  as  Incompetent,  under  the 
pleadings.  It  was  error  for  the  court  to  ad- 
mit such  evidence,  because  the  defendant 
admitted  the  fact  in  his  answer  by  not  de- 
nying it  tliere  was  no  aaeb  tosne  In  tbe 
ease.  But  from  the  standpoint  of  the  eonrt^ 
nilteg  the  qtieatlon  was  submitted  to  the 
jury,  and  ^y  found  tliat  **ihe  sum  of  $3,000 
was  paid  by  McGregor  to  Andiae  {the  de- 
^ndant]  as  and  Tor  commlsdon  tm  aeUtng 
said  lands  to  Ring  &  YonnHms;"  so  that,  both 
hy  ttie  defendanfto  admladon  tn  his  answer, 
and  by  the  teMlmotiy,  ttuct  fact  is  a  Terlty 
tn  the  case.  It  fiAows,  tliAefore,  ttiat  this 
case  on  appeal  Is  governed  and  nded  by 
tbe  decfsion  on  the  former  appesL  It  Is 
ctHitended  here,  as  on  the  former  appeal, 
tiiat  Malick  not  only  did  nothing  In  finding 
a  purchaser,  bnt  violated  the  instracttons  of 
McGregor  by  asking  of  Ring  ft  Yonmnne 
$37,500  for  the  land,  instead  of  $30,000.  his 
fixed  price.  The  fbllowlng  extract  from  the 
osilDlon  of  the  present  chief  Justice,  on  the 
fonner  appeal,  is  condudve  of  the  case  oa 
this  appeal.  "Had  Andrae  brought  an  ac- 
tion against  McGregor  to  recover  his  com- 
oadssloiiB,  the  rule  would  have  been  appli- 
cable, and  Malick's  violation  ot  McGregor's 
Instruction  would  be  Imputed  to  Andrae.  and 
woidd  def^t  a  tccovery.  But  sudi  violated 
Instruction  was  the  Inatnictlon  of  McGregor, 
not  Andrae,  and  McGregor  alone  was  liable 
to  be  injured  by  its  violation.  Ete  alone 
was  In  a  position  to  assert  it  as  a  defense 
to  any  claim  for  commissions.  It  was  also 
compet^t  for  him  to  waive  the  violation 
of  his  instruction,  and  he  did  waive  It  by 
paying  Andrae  the  stipulated  commission 
wUcfa  Buaseil.  [the  plaintiff,]  tbrovgh  MaUdc. 
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Had  eftmed  for  him.  Sacta  watvw  btoda 
Andtne,  Itassell.  and  Maliek.  It  estops 
Andrne  [the  defMidantj  from  ametUng  sndi 
Tlolatfon  of  HcGreffor*!  Instractlon  u  a  de- 
fense to  this  action,  and  wOl  estop  Rnssell, 
after  be  receives  Ids  oommlsrtan.  from  as- 
serting It  In  an  action  tmught  by  Malick  to 
recover  bis  sttpnlated  Aare  of  sn<^  com- 
mission. The  opposite  rule  wonld  allow 
Andnie  to  retain  money  received  by  blm  for 
Russ^'s  services,  thraogh  Malick.  TrUch  he 
had  agreed  to  pay  Rnsseai,  because  the  lat- 
ter hod  violated  an  Instrnctlon  «f  ICcQregor. 
whldi  violation  McGregor  had  fnlly  waived, 
as  he  lawfully  mtglit.  The  Injustice  of  WBcb. 
s  rule  Is  obvlons,  and  tt  la  rejected  without 
besltiitlon."  TUs  extract  complete  coven 
and  dlapoBes  of  this  case.  The  defmidant, 
having  received  the  commlBSknie  which  were 
exclualT^  earned  by  the  plaintiff,  ratst  now 
pay  blm  his  sttpolated  Aare  ot  s«ch  commls- 
slons,  and  be  Is  estopped  to  deny,  ^tber 
that  the  plaintiff  did  not  -earn  tiiem,  or  that 
ne  violated  the  tnstrBcMoBs  of  McGregor. 
This  disposes  of  all  the  defense  the  defend- 
ant has  made,  or  can  make,  to  this  action. 
All  other  qnestlons  raised  on  tUs  appeal 
tir*^  ti  1)111:)  ttTliil.  Tlte  judgment  of  the  dr- 
cutt  court  Is  affirmed. 


GASB  V.  HOFVU AN  at  ttL 
(fhipreiM  Oooit  «f  WtaeamOm,   Ifnch  SI, 
UB&) 

North  «^  ptaintmi  knd  tbsrs  are  sprlngt 

whf<'h.  by  a  well-defiaed  itream,  lilacbnrfte  tbelr 
wftters  into  a  aatiiral  lake  about  60  acres  iu  ex- 
tent. Fiaca  the  lake  the  watm  flow  upon  ftnd 
bencstfa  tlie  Imtiila  •ontheacit  of  the  taka,  to  and 
ncnwa  the  land  of  plaintiff;  thenoe  easterly, 
until  ther  are  collected  in  a  creek  a  few  miles 
from  the  lake.  The  natural  flow  of  tbe  water 
from  the  lake  ia  well  <1«^ed,  and  la  places,  one 
of  which  ia  on  plalotiff's  land,  it  has  made  for 
itself  a  ploinly-uiarked  chasnel.  Held,  that 
fhoneh  the  water  apreada  over  wide  reaches  of 
inarah  and  awamp  landa,  and  percolatea  the  aofl 
Id  man^  places  between  the  lake  aiid  the  cnelc. 
it  Is  st)il  a  water  course,  and  an  ovosr  above 
cannot  divert  it  as  mere  surface  water. 
Wloalow  and  Piuney.  J?.,  dlaaenttng. 

Appeal  from  drcult  court,  Jadnon  eonntgr; 
A.  W.  Newman,  Judge. 

Action  by  Russell  Case  against  Fmderlek 
J.  Hoffman  and  others  to  restrain  tke  dlvra^ 
slon  of  a  water  course,  iiud  to  recover  dam- 
ages caused  by  such  dlversloo.  From  an 
order  sustaining  a  demurrer  to  the  oomplalnt. 
plaintiff  appeals.  BevMsed. 

La  FoUette  Harper  and  Roe  A  SbBmsTman, 
<H.  W.  Ctaynowetli,  of  ooimsel,)  for  appcl> 
but.  Bashnell.  Rosen  A  Hall,  <Gu!dn«r  A 
Oaynor,  of  coonsd.)  for  nspnUant 

ORION,  J.  TUB  Is  an  ^rpeal  fmn  tbs  or^ 
der  of  tbe  ctrenlt  eoort  swtalnlng  a  demorrer 
to  the  fKHnidaliit,  on  thn  groond  Hiat  tt  did 
not  state  a  cause  of  action.  The  fttots  stated 
In  tbe  complaint  are  sabstantlnUy  as  follows: 


]  Ihe  plaintiff  Is  the  owner  of  440  ac»!*es  of 
land  in  sections  21  and  22,  town  20,  range  1 
B.,  purchased  and  suitable  for  the  cultiva- 
tion of  oronberrles.  **There  Is  a  natural 
stream  of  water  known  as  "Beaver  Creek,* 
with  dearly-deflned  banks  and  a  fixed  chan- 
nel, varying  to  depth,  but  always  with  a 
steady  flow  of  Oie  waters  In  an  easterly  dl- 
reotlon,  beaitng  south,  throngh  tiie  nortliem 
portion  of  said  town  20,  at  a  distance  of 
about  two  miles  from  tbe  plaintiff's  said 
Isads,  and,  after  pas^g  the  eastern  line  of 
the  town,  bends  Its  oourse  so  as  to  flow  In 
a  aontherly  and  aou&westerly  dtreodon  for 
a  oonslderaUe  dlstane«  below  the  sowth  line 
of  said  tovnL  There  were  always  and  etUl 
fl»  tn  the  northwestern  portion  of  said  town 
Uvhig  springs,  which  wmtlmonsly  flew  and 
dlschaii^  their  waten  by  a  wetl-deflned 

,  stream  into  a  natural  lake,  of  about  sixty 
acres  In  extent,  situated  in  section  8  of  said 
town,  known  as  'Big  Lake.*  From  said  lake 
tbe  waters  so  gathesed  flowed  under  natural 
conditions  upon  the  etrrface  and  beneath  the 
surfuce  of  the  lands  lying  to  the  seatheast 
of  said  lake  to  and  across  the  said  lands  of 
tbe  plaintiff,  and  thenoe  easterly,  until  they 
discharged  themselves  and  were  again  col- 
lected in  said  BeuFcr  creek.  The  said  natur- 
al flow  or  stream  of  water  from  said  lake 
tn  sec«i<Qi  8  was  wdl  defined  and  sstaMIshed, 
and  Is  places,  one  of  which  was  upon  the 
land  of  the  plaintiff,  had  made  for  Itself  a 
dlstlnelt  «nd  plainly-marked  channel,  pointing 
and  sbowtng  the  natural  flow  of  the  water; 
and  said  stnenm  was  known  and  called  by  the 
name  of  the  'West  Branoh  of  Bearer  Creek.' 
At  tite  time  of  the  purchase  by  the  plnfaitUt 
of  his  said  lands  In  section  22,  the  actual  flow 
and  source  «C  the  wAter  above  desorfbed 
from  said  BMt  lake  atm  oontmued  ns  hi  a 
state  of  nature  aoroas  tbe  lands  of  the  ploin- 
ttff  as  aVoresald.  dlschai^ng  to  and  upon 
the  lands  lying  to  the  east  of  lihs  jAolntlff, 
and  to  some  extent  to  the  sovth  of  the  lands 
of  the  plaintiff,  and  were  to  conaldemUe  ex- 
tent dhq)ersed  over  a  large  area  of  land 
drained  by  Beaver  creek.  The  plaintiff's 
lands  were  also  supplied  with  water  from 
surface  sprtngs,  northward  therefrom,  In 
large  numbers,  constant  la  their  supply. 
fomldUng  a  lazge  quantity  of  living  wa- 
ter, movtog  tn  a  southeasterly  dhrectlen 
through  and  across  the  lands  lying  be- 
tween said  springs  and  plaintiff's  land,  and 
o\  er,  through,  and  across  said  lands,  thou^ 
not  usually  In  perfectly -defined  (ihannels.  At 
the  tlmo  of  the  purchase  of  said  lands  In 
section  22  by  the  plainHfl  as  aforesaid,  Im- 
memotlally  there tcffoPe  and  there«fter  con- 
tlniioualy.  untU  about  the  year  1883,  the 
waters  of  said  West  BrBnoh,  together  with 
the  other  waters  last  aforesaid,  were  suf- 
ficient to  Tolnme  adequately  to  Irrigate  and 
supply  waters  suffldentto  moisten  said  lands, 
and  make  thom  suitable  to  the  cultivation 
of  cranberries."  Immediately  after  the  puiv 
chase  of  the  lands  ta  aectlim  22,  tbe  plalntlflt 
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begnn  the  cultlrntlon  of  oninberrles  on  said 
laud,  and  cut  ditches  across  the  same  to  make 
available  the  natural  flow  of  said  waters, 
uud  has  continued  to  Improve  said  lands  for 
such  purpose  by  an  expenditure  of  a  large 
sum  of  money;  and  that  the  improvements  so 
□lade  are  of  the  value  of  ¥12,000,  and  the 
lands,  with  sold  improvements,  ai-e  now  of 
the  value  of  f20,000.  The  0(»nplalnt  then 
suites,  In  substance,  as  follows:  About  ISS^, 
D.  A.  and  C.  A.  Ooodyenr  buUt  a  sawmill 
about  a  mile  south  of  plaintifTs  land,  and 
for  the  purpose  of  getting  logs  from  near 
said  Big  lake  to  their  mill,  they  obtained  an 
act  of  the  legislature,  by  chapter  271  of  the 
Lawn  of  1883,  and  claimed  to  act  in  accord- 
ance with  the  same,  and  made  a  ditch  or 
canal  from  6  to  12  feet  wide,  and  4  feet 
deep,  from  Big  lake  along  the  general  course 
of  the  West  Branch  aforesaid,  down  through 
a  portion  of  the  plaintiff's  lands,  and  to  said 
sawmiU,  and  floated  logs  to  said  mill;  but 
th^  so  oonduoted  their  buslneas  and  man- 
aged their  ditch  so  as  to  greatly  Injure  the 
kinds  of  the  plaintiff  and  others.  They  then 
entered  into  a  contract  with  the  plaintiff  to 
make  such  ditches  on  his  land  with  supply 
gates,  so  that  he  could  make  the  same  use 
of  the  waters  of  said  West  Branch  as  before 
said  large  ditch  was  mode.  The  cuttli^  of 
this  ditch  not  only  used  all  the  waters  of  sold 
West  Branch  along  their  natural  cUuum^  and 
bed.  but  diverted  the  same  as  it  left  the 
plaintiff's  land  Into  another  directlcoi  to  said 
mill,  and  aoutheaatwardly  to  a  stream  called 
*'SUver  Greek,"  a  long  distance  from  Beaver 
creek,  Into  which  it  formerly  ran  and  was 
a  tributary  thereof.  A  branch  ditch  was 
also  cut  into  Beaver  creek  northwardly, 
wlil<di  diverted  a  portion  of  its  waters  also 
to  the  sold  miU  and  into  ffllver  (nnek.  The 
plaintiff  continued  to  enjoy  the  advantages 
of  said  contract  until  the  said  mill  and  the 
floattaig  of  logs  to  It  through  said  big  ditch 
were  abandoned,  and  the  Qoodyears  sold  out 
all  th^  Interest  in  the  same  to  the  defend- 
ants In  1SS9.  The  defendants  then  closed  up 
the  plolntUTs  gates  by  wliich  he  was  wont 
to  obtain  sufficient  water  for  his  cranberry 
colturet  and  cut  dltdies  from  the  main  ditch 
outside  of  plalntltTs  lands  and  around  the 
siuue,  and  diverted  all  the  water  of  said 
West  Branch  and  of  said  main  ditch  .irouud 
and  away  from  the  same  to  said  mill  nni 
Silver  creek,  and  thereby  nearly  destroyed 
the  use  of  the  lands  and  improvements  of 
the  plaintiff.  But  some  water  escaped 
throu^  the  east  banks  out  of  repair  and  be- 
neath the  broken  gates,  which  he  used  to  h-- 
rigate  his  lands  to  a  limited  extent.  The 
defendants  then  constructed  ditches,  dams, 
and  embankments,  solely  for  the  purpose  of 
removlui:  and  diverting  said  water  course 
wholly  from  and  off  the  plaintiff's  hinds, 
intending  thereby  to  deprive  the  plaintiff 
from  receiving  a  supply  of  living  water  from 
any  source  whatever  for  his  landH.  The 
plaintifra  cranberry  crop  Is  now  liable  to 


destmctioa  from  tlit'  want  cf  wabjr.  The 
plaintiff  pi-ays  that  his  lights  may  be  estab- 
lished to  said  water;  that  the  Groodycar  con- 
tract be  8pe<^colly  performed;  that  the  de- 
fendants be  enjoined  from  diverting  said 
waters,  and.  be  required  to  remove  said  ob- 
structions to  the  natural  flow  thereof;  and 
that  the  plaintiff  be  permitted  by  the  ordtv 
of  the  court  to  cut  tlironji^  said  dam,  and 
allow  the  waters  to  pass  throni^  the  idain- 
tiifs  land;  and,  finally,  for  damoces  of 
$3,500,  and  for  otha  r^^. 

The  prlncU>al  contention  of  the  learned 
counsel  of  the  respondent  In  support  of  the 
demurrer  Is  that  the  waters  coming  to  the 
plaintiff's  lands,  and  for  the  diversion  of 
whl(^  the  plaintiff  complains,  are  mere 
surface  waters,  which  the  defendants  bod 
the  ri^t  to  deal  with  on  their  own  laud  and 
for  their  own  benefit,  as  they  saw  fit,  and 
that  their  alleged  diverdon  thereof  from  tho 
plaintiffs  lands  does  not  give  him  any  right 
of  action  therefor.  The  learned  counsel  of 
the  appellant  cont^ids  that  such  waters  are 
of  a  natural  water  course  and  llvtog  stream, 
in  which  he  has  the  right  of  a  riparian  pro- 
prietor, and  that,  therefore,  he  has  in  this 
action  the  right  to  recover  for  the  dlvendon 
thereof  by  the  defendants.  The  distinction 
between  mere  surface  waters  and  a  natural 
water  course  is  wide  enough  to  be  readily 
discerned,  and  to  determine  which  the  com- 
plaint describes  is  not  difficult  We  will  first 
briefly  examine  the  law  and  the  authorities 
aa  to  the  peculiar  and  Indlsp^isable  ele- 
ments and  characteristics  of  each,  and  0ien 
make  ^plication  of  them  to  the  complaint. 

First  Surface  water  is  such  as  its  name 
indicates.  It  spreads  over  the  sorfoce  of 
the  ground.  It  has  its  origin  most  commonly 
In  rains  and  mdted  snow.  It  may  stand  in 
swamps,  or  It  may  percolate  through  or 
under  the  soil.  It  is  as  well  defined,  and  the 
law  applicable  to  It  stated  as  well.  In  Hoyt 
T.  Hudson,  27  Wis.  656,  as  in  any  case  In  the 
books.  "The  doctrine  of  the  common  law." 
says  Chief  Justice  Dtxon,  "to  that  there  exists 
no  such  natural  easement  or  servitude  In 
favor  of  the  owner  of  the  st^erior  or  hlght'r 
ground  or  fields  as  to  mere  surface  water, 
or  such  as  falls  or  accumulates  hy  rain  or 
the  melting  of  snow;  and  that  the  proprietor 
of  tlie  inferior  or  lower  tenement  or  estii^', 
may,  if  he  choose,  lawfully  obstruct  or  hinder 
the  natural  flow  of  such  water  thereon,  and 
In  so  doing  may  tiu?n  the  same  MdE  upcm  or 
off  onto  or  over  the  lands  of  other  proprie- 
tors, without  liability  tor  injuries  ensuing  f  i-om 
such  obstruction  or  dlverMon."  Nearly  tht? 
some  langimge  Is  used  by  the  same  learned 
chi^  justice  In  Pettigrew  v.  EvansvlIIe,  25 
Wis.  22a  It  Lb  further  described  as  "waters 
flowing  in  hollows  or  ravines,  from  rain  or 
melting  snow;"  or,  "dntinage  over  the  land 
occadoned  by  unusual  freshets  or  other  ex- 
traordinary causes,"  and  are  not  permanent, 
but  soon  pass  off  or  dry  up  when  the  cause 
ci'imes.  Fryer  v.  Wame,  29  Wis.  511;  Kul- 
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rtcb  y.  Rlchter,  37  Wis.  226;  AUen  t.  aty 
of  Chippewa  Falla.  52  Wis.  434,  9  N.  W.  Rep. 
284;  O'Connor  t.  RaUway  Co.,  S2  Wis.  530, 
9  N.  W.  Rep.  287;  HanUn  t.  RaUway  Co., 
61  Wis  515,  21  N.  W.  Rep.  628;  Lessard  v. 
Stram.  62  Wis  112,  22  N.  W.  Rep.  284.  "Smv 
face  water  lies  npoa  or  spreads  over  the  sur- 
face, or  percolates  the  boU,  as  la  swamps, 
and  does  not  flow  in  a  particular  channeL 
The  owner  may  expel  surface  water  from  his 
own  land  to  that  of  another  without  wrong." 
Ooold,  Waters,  {  268.  "But  one  may  do  so 
only  to  protect  himself,  or  to  beoefit  bis  own 
land,  but  no  further.  But  even  surface  water 
becomes  a  natural  water  course  at  the  point 
where  it  b^lns  to  form  a  reasonably  well- 
defined  chann^  with  bed  and  bnnks  or  sides, 
and  current  wldi  nearly  omstant  flow."  Id. 

Second.  A  natural  water  course  is  also  as 
well  defined  and  the  law  tbat  governs  It 
stated  in  our  own  cases  as  anywhere.  Says 
Chief  Justice  Dixon,  in  Hoyt  t.  Hudson, 
aupra:  "The  term  Vater  course'  is  well  de- 
fined. There  must  be  a  stream  usually  flow- 
ing In  a  particular  direction,  though  It  need 
not  flow  continually.  It  may  sometimes  be 
<1ry.  It  must  flow  In  a  definite  (dumuel, 
Itaving  a  bed,  sides  or  banks,  and  usually  dis- 
cliarge  itself  Into  some  other  stream  or  body 
of  water."  The  following  streams  are 
to  oome  within  this  definition.  In  Spelman 
T.  City  of  Portage,  41  Wis.  144,  the  streams 
held  to  be  water  courses  were  across  the  low 
gnrands  of  considerable  extent  between  said 
rivers,  wlilch  had  their  origin  in  the  overflow 
of  the  Wisconsin  river  to  the  Baraboo  river, 
caused  by  unusoal  freshets.  They  bad  no 
well-defined  chaunels  or  banks,  but  spread 
nidely  over  the  Intervening -gr^imd.  They 
came  from  one  unquestionable  water  course, 
and  passed  Into  another  one,  and  did  not 
lose  their  character  as  water  courses  by  pass- 
ing and  spreading  over  tbe  intervening 
low  ground.  In  GClett  t.  Johnson,  30  Conn. 
392,  there  was  a  living  qjiring  about  16  rods 
from  the  dlvMing  Une  on  the  land  of  the  de- 
fendant. It  ran  off  In  a  stream  that  would 
fill  a  haU-lndi  pipe.  The  supply  was  con- 
stant, except  in  a  very  dry  time  For  six  or 
eight  rods  It  ran  rapld^  between  abrupt 
banks,  and  In  a  well-defined  channel.  It 
then  came  to  marshy  ground,  where  It  spread 
out,  so  that  its  fiow  was  slight  in  a  sluggish 
-current,  but  in  a  natural  bod  or  depression  to 
a  watering  place  on  the  plaintiff's  land.  The 
defendant  diverted  the  atream  on  his  own 
liind  from  the  watering  place  of  the  plahi- 
tiff.  It  was  held  to  be  a  water  course,  and 
the  defendant  liable.  In  Macomber  v.  God- 
frey, 108  Mass.  219,  the  atream  came  across 
a  road  onto  the  defendant's  land,  Ln  s*  well- 
defined  channel,  but  whw  within  five  rods 
of  the  plaintiff's  land,  below  it,  spread  out 
several  rods  In  width,  and  so  It  ran  upon  the 
plaintiff's  land,  wlilch  was  a  flat  and  level 
meadow,  where  It  Irrigated  it  In  a  valuable 
manner,  and  there  was  no  defined  olmnnel 
on  tlie  pluintifT's  laud;  but  a  sUott  distance 


below  his  land  it  again  formed  into  a  brook, 
with  a  channel  and  current,  and  so  ran  on 
and  emptied  into  a  river.  Held  to  be  a  water 
course,  which  the  defendant  could  not  divert 
from  the  plaintiff's  land.  In  MlUer  v.  Lau- 
bach,  47  Pa.  St  154.  the  waters  came  from 
winter  springs  on  defendant's  land,  and  soon 
i>pread  out  and  made  his  land  wet  and  boggy, 
and  they  were  wont  to  pass  onto  the  plain- 
tiff's land,  and  there  soon  dry  up  by  evapora- 
tion. The  defendant  cut  a  ditch  on  his  own 
land,  which  gathered  the  waters  together, 
and  dlschai^ed  them  on  the  plaintiff's  land 
in  such  a  manner  as  to  cause  him  gi-eat  In- 
jury, by  making  his  land  wet  and  iiselees 
The  defendant  was  held  liable.  In  Kauff- 
man  v.  Grlesemer,  26  Pa.  St  407,  the  stream 
came  from  springs  on  the  plaintiff's  land, 
which,  increased  by  rains  and  snow,  ran 
down  on  and  through  the  defcDdant's  land 
and  emptied  into  a  creek.  They  ran  In  a 
general  channel,  but  their  flow  was  not  con- 
tinuous. The  defendant  made  a  sod  dam 
at  his  line,  and  thereby  turned  the  waters 
back  onto  the  plaintiff's  land,  to  his  injmy. 
It  was  held  that  this  stream  was  a  water 
course,  and  governed  by  the  maxim  of  the 
common  law,  "aqua  currit  et  debet  curi-ere," 
and  the  plaintiff  recovered.  In  Rhoads  v. 
Davldheiser,  133  Pa.  St  226. 19  AtL  Rep.  400, 
it  is  held  tbat  even  surface  water,  if  it  run 
in  a  channel  with  banks  and  current  ond  In 
a  certain  direction  where  there  Is  water, 
although  not  continuously,  is  a  water  course, 
and  governed  by  tiie  same  law.  In  Earl  v. 
De  Hart,  12  N.J.Bq.280,lt  Is  held  that  when 
the  country  is  such  that  the  water  from  rains 
and  melting  snow  la  necessarily  collected 
into  one  body,  so  large  as  to  require  an  out- 
let and  Is  discharged  throng  It  in  a  well- 
defined  channel,  where  it  Is  accustomed  to 
flow,  and  has  flowed  from  time  immemorial, 
such  channel  Is  an  ancient  natural  water 
course.  The  common-law  doctrine  prevails  In 
New  Jersey.  A  spring  without  an  outlet  or  in- 
let Is  not  a  water  course,  but  if  it  havean  out- 
let through  a  well-deflned  channel,  It  Is  a  wa- 
ter course.  Village  of  Delhi  v.  Yoiunans,  50 
Barb.  316.  Where  a  spring  rises  on  one  man's 
land,  and  from  it  a  stream  runs  with  a  current 
and  in  a  well-defined  channel  onto  the  land  of 
another  below,  although  it  furnished  no  more 
water  than  the  superior  proprietor  could  use 
for  doineatlc  pmitusea  .md  to  water  his  land, 
he  cannot  divert  or  wholly  consume  it  to  the 
detriment  of  the  Inferior  owner.  Arnold  v. 
Foot,  12  Wend.  330,  and  Smith  v.  Adams, 
6  Paige,  4^5,  are  to  the  same  effect  "A 
spring,  to  be  protected  by  the  law,  must 
be  one  whi(^  issues  out  of  the  earth  by 
natural  torcea."  Gould,  Waters,  S  286.  A 
spring  becomes  a  water  course  at  the  point 
where  the  water  comes  to  the  surface,  and 
flows  off  in  a  doflued  channel  or  bed,  with 
bonks  or  shores,  which  confine  the  water, 
and  cause  it  to  run  in  a  certain  direction.  Id. 
$  41.  It  must  have  a  current,  or  it  cannot  be 
olmtrucied  or  diverted  to  uuy  one's  injury. 
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If  a  water  ooone  Is  lost  tn  a  Bwamp  i»-  la^, 
It  is  BtUl  a  water  conrse  tf  it  emerges  fbexe- 
from  in  a  well-deflned  diannel,  or  If  it  spreads 
0Y&  a  meadow,  and  It  can  be  Identlfted  or 
traced  as  the  same  stream,  It  Is  stUl  a  watn 
coarse.  Id.  f  264;  Briscoe  t.  Drou^t,  11 
Ir.  a  It.  250;  Mmikres  r.RailroBd  Oo.,72  Ma 
514;  Road  Go.  v.  Hanrey,  90  Ind.  192;  Rob- 
bison  T.  Shanks,  118  Ind.  125.  20  N.  B.  Rep. 
7ia  "If  the  dumnel  and  banks  formed  br 
nmntaiff  water  present  to  the  eye  at  a  casual 
glance  the  nnmistakable  evidence  of  the  fre- 
quent action  ot  rannlng  water,  Uien  It  Is  a 
natural  water  eonrse."  Oonld,  Waters,  I 
264^  I  wHI  ctose  time  citettons  by  a  very 
Btroag  case  In  favor  of  flw  {tlalnturs  rii^t. 
In  tUa  court  The  plaintiff  owned  a  min  at 
OroBB  Plains,  on  Blade  BartbcredL  The  creek 
had  its  rise  in  Mud  lake,  in  anoth«:  town, 
which  lake  was  partially  fed  by  springs,  but 
mainly  by  rains  and  surface  waters  and  out 
of  It  tike  watem  flowed  ttarous^  an  outlet  into 
Black  Bartb  creA,  but  the  outlet  bad  bett 
constderaUy  filled  Tti»  defioidant  soni^t 
to  excavate  an  outlet  on  the  opposite  side 
of  said  lake,  and  draw  off  tbe  water  Into  a 
big  mnnUi,  and  so  eastwardly  by  Pheasant 
Branch  Into  lake  Mendota,  and  wholly  di- 
vert them  from  Black.  Eartb  creek,  to  the 
Injury  of  Ifae  plaintiff's  mUl  poww.  In  Mobr 
V.  Ganlt,  10  Wis.  OlS,  CMef  Jnstfee  DbEon  sslffl 
In  paaBlBg  upon  tiie  above  facts:  "The  owners 
along  the  creek  have  a  l^al  right  to  tiie  nat- 
ural and  tzsoal  flow  of  the  waters  of  the  lake 
through  It"  It  Is  said  also  in  the  opinion,  as 
It  was  also  found  by  tiie  trial  court,  **that 
there  was  no  perceptible  fall  or  difference  In 
the  height  of  the  surface  of  the  lake  from  one 
end  to  the  otiier.  The  depth  of  this  lake  was 
tecan  two  to  seven  feet,  and  Ibe  main  body 
was  covered  regetation.  nie  waten  bad 
been  raised  one  and  a  half  feet  by  the  filling 
up  of  tills  ontiet,  and  more  than  that  by 
snzfaee  waters  running  Into  It  from  the  ad- 
jacent country."  The  defendant  sought  to 
divert  the  waten  of  the  lake  in  ihe  proposed 
dlrecticm,  in  order  to  drain  bis  own  Isnd 
covered  l^r  Its  waters  to  the  depth  tst  from  a 
few  IndMB  to  three  feet  From  thislt^>pears 
that  this  lake  is  protected  as  a  natural  -water 
course.  Application  may  now  readily  be 
made  of  these  principles  and  authorities  to 
the  waters  described  in  the  complaint 

1.  North  of  the  plalntUTs  land  **tliere  were 
alwf^ra,  and  are  yet  living  springs,  ^rtdch 
continuously  flow  uid  discharge  their  waters 
by  a  weU-deflned  stream  Into  a  natural  lake, 
<k  about  Mxty  aores  tn  extent  Imown  as 
Ttlg  Lake.' "  This  being  the  source  of  the 
mtMB,  It  Is  material  to  tnquire  wlicther,  so 
far  as  described,  they  eonstitnbi  a  natural 
water  oourse.  "A  well-defined  stream,"  that 
has  flowed  c<mtinnously  forever  from  evec^ 
lasting  springs,  and  made  a  lake  of  such  ex- 
tent must  bave  had  a  weU-deflned  "chan- 
nel," strong  "current,"  and  "bed  and  banks," 
— eH  tbe  characteristics  of  a  water  course. 
From  rhs  words  of  description  used,  com- 


mon reason  supplies  every  element  of  ancb 
a  natural  stream  as  to  mske  It  a  water 
oourse  In  law  and  fact  The  sprtags  had 
been  gathered  Into  one  stream,  whlnh  made 
a  water  conrse  to  all  Intents  and  purposes; 
and  "Biff  Lake"  was  certainly  a  water  oourse. 
according  to  the  above  dedslon.  What  be> 
oomes  of  It  afterwaidsT 

2.  Prom  the  lake  the  waters  so  gathered 
flowed  under  natural  conditions  opoc  and  ba- 
neatili  the  surface  of  the  lands  lylojr  to  tiie 
southeast  of  said  lake,  to  and  across  the  land 
at  the  plaintiff;  and  tbenoe  enstprty,  until 
they  discharged  t'"*"""^^^  and  were  again 
ccaiected  In  tiie  "Beaver  Oredc**  'XUs  dto- 
tance  Is  but  a  few  miles.  Did  tlils  natural 
water  conrse  lose  Its  essential  character  by- 
its  conrse  from  He  lake  to  Beavw  ck^V 
DM  It  become  mere  smteoe  waters?  There 
is  not  one  word  descriptive  of  "snrface 
waters"  In  tim  complaint  The  mtors  afl  go 
in  tim  sflitte  dlrevUmi,  and  are  trtlnttary  to 
Beaver  creek. 

S.  "The  said  natural  flow  or  stream  of 
water  from  the  lake  was  well  defined  and 
MtablbdMd,  and  In  places,  ens  of  whldi  was 
uptm  the  land  of  tUs  plataitlff,  bad  made  for 
ItBolf  a  distinct  and  plalnly-markod  channel, 
pointing  and  showing  tbe  natural  flow  of  the 
water,  and  that  said  stream  was  knswn  and 
oommonly  called  by  tbe  name  of  the  "West 
Braxuli  of  Beaver  Greek.* "  Would  It  not  be 
•idle  and  hypercritical  to  say:  "But  this  de- 
scription does  not  use  the  words  *bed  and 
banks*  and  'current'— tiie  langnage  at  ibe 
XiocUsa  In  descriUng  a  water  <xnuae?"  Hicse 
waters,  In  such  vofaime^  eonU  not  flow  ctw- 
tiunouBly,  always  In  a  distinct  and  plainly- 
marked  channel,  well  deAned  and  estabndied, 
without  maldni;  for  tiumsdves  a  bed  and 
banks  or  slde<  to  the  stream  In  the  plaom 
mentioned,  one  of  which  Is  on  the  land  ot  the 
plaintiff.  It  is  a  most  reasonable,  neeeasary, 
and  bievltatde  cmisetiuenoe  by  tiis  laws  oi 
nature.  Such  a  body  of  water,  gathered  Into 
a  stream,  and  flowlaf  In  ons  channel  oqbUb- 
uoudy,  could  not  bdp  from  cutting  for  ttadf 
In  suitable  soil  or  high  ground  a  water  conrse, 
<vf.1h  banks,  bed,  and  corrait,  any  more  than 
ft  could  help  from  running  down  an  Inclined 
plane.  Admit  that  ths  complaint  riiowa  that 
this  stream  spreads  over  wide  readws  of 
marsh  and  swamp  lands,  and  percolates  the 
soil  in  many  and  most  places  between  Big 
lake  and  Beaver  creek,  or  In  all  places  except 
those  mentioned,  where  the  ground  was 
anttriUe  for  ontttng  a  weltdeflned  dwnnrt, 
as  above  described;  aooording  to  tiie  above 
authorlttes,  sudi  ^reading  tjt  a  stream 
through  marshes  and  swamps,  on  or  below 
the  surface,  does  not  militate  against  Its  being 
a  water  course  in  every  essenttel  particular, 
ff  tt  can  be  traced  or  identified  as  the  same 
stream,  and  Its  Identity  Is  alleged  In  the  com- 
plaint in  this  esse,  and  It  is  a  fact  to  be 
proved  and  established  on  tbs  trial.  A 
stream  that  can  be  ntflized  by  omfinlng  Its 
waters  in  a  diteh  or  canal,  wide  and  de^ 
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enough  for  Umlbm  logn  down  from  Big  lake 
past  the  idalnliira  land,  Is  not  amall  w  tn- 
condderftUe.  Bven  where  it  wtdclj  Bitmads 
over  or  under  Intwtnlnff  manAieSr  It  mnat 
hnve  con^erable  current*  taoA  a  eotUttant 
flow  towards  Beaver  cfedE,  aeroaa  tbe  lands 
of  tbe  plaintiff.  In  view  of  tbe  above  an- 
tboritlee.  and  cm  well-eetabUsbed  pctndplea, 
tbe  re  wonid  seem  to  be  no  question  but  tihat 
these  waten  comtitnte  a  water  coarse  orar 
the  tanda  of  the  [^aintur,  and  tHat  be  haa  an 
•'equal  ri^t  Inseparably  annexed  to  tbe  soli 
to  tb^  use  for  enxy  nsefol  pnrpose  to  -widch 
thej  can  be  apidled  as  ttsy  are  wont  to  nm 
wlthont  diventon,  alteration,  or  dlmlnntion." 
Wadsworth  t.  TQlotson,  IS  Oonn.  366;  F^- 
cr  T.  Dow,  1.  Root,  535.  TUa  atream  being 
r')  elcnrty  and  unquestionably  a  water  course 
inwtaloh  fhe^ainttirs  ri^ts  are  protected  by 
the  law,  and  this  being  the  main  and  material 
t;.-ound  of  the  plaintiff's  eimiplalnt  and  cause 
(}f  actl(«i,  and  snffldent  to  sustain  the  com- 
plntat  as  against  the  demurrer,  otiiei-  mat- 
ters alleged  therein  as  grounds  of  the  action, 
auch  as  the  platntUTa  rights  under  the  Good- 
year contract,  and  bis  ritfits  in  tbeae  waters 
upon  his  land,  even  If  they  do  not  technically 
constitate  a  water  course,  will  not  be  consid- 
ered any  furttm  than  to  siqr  that  tb^  do  not 
nmstitnte  sereral  and  inconsistent  causes  of 
action,  but  are  different  grounds  of  the  same 
actiosL  Tlw  Jurisdiction  of  a  court  of  equity 
to  take  cogninnoe  of  the  matters  ot  the  cmd- 
plalnt,  and  to  grant  tifie  rdltf  demanded,  has 
been  sustained  by  this  court  in  many  cases. 
Shddon  T.  BocAwell,  9  Wis.  166;  Patten  t. 
Maiden,  14  Wis.  478;  Wood-Pulp  0(k  t. 
Bensley,  TO  Wis.  477,  86  N.  W.  Rep.  821; 
Patten  Paper  Go.  t.  Kaufcauna  Water-Power 
Co.,  70  Wis.  689,  85  N.  W.  Bep.  737;  Cedar 
Lake  Hotel  Oar-Gedar  Creek  Hydraulic Oo., 
79  Wis  302,  48  N.  W.  Rep.  871;  Elmberly  A 
Glaric  Go.  V.  Hewitt,  75  Wis.  371,  44  N.  W. 
Rep.  308.  The  order  of  the  circuit  court  Is 
reversed,  and  the  cause  remanded  for  furtiier 
proceedings  according  to  law. 

WINSLOW  and  PINNBX,  JJ.,  dissent 


LAWRBNOIC  T.  MTLWAXJKEE.  I*  S.  &  W. 
R.  CO. 

(Supreme  Court  of  Wisconsin.   March  21, 1893.) 
Goktbact— AccKPTixii  Pkopositiun  iiT  Lktteh — 
Ca  Kill  EKs— Damages. 

1.  Defntdant  railway  company  by  letter  of- 
fered to  cany  for  plaintiff  a  certain  quantity  of 
logs  at  a  certain  rate,  plaintiff  to  clialn  the  logs 
If  necessary  for  safety.  Plaintiff  wrote,  ac- 
cepting the  offered  rate,  bat  said  notbin;^  aboat 
chjdnmg  the  1<^.  Htid,  that  hj  accepting  tbe 
rate  withoat  onaliflration  plaintiff  accepted  all 
tbe  conditions  npecified  by  defendant,  and  the 
two  letters  constituted  a  ralid  and  binding  con- 
tract. 

2.  There  bring  no  express  stipnlatlMt  as  to 

the  time  when  plaintiff  should  nave  the  Ic^ 
ready  for  shipment  nnd  how  soon  thereafter  the 
loir*  »hould  bp  shipped,  tbe  law  will  imply  that 
swh  thingB  should  be  done  within  a  reasonable 
time. 


3.  A  statement  by  niaintlff.  In  his  answer 
accepting  the  rate,  th:it  oe  woald  "be  down  the 
first  of  the  wtek,  and  make  out  a  coutract," 
does  not  prore  that  he  did  not  suppose  that  his 
letter  perrectef?  the  ctrntract;  and  neither  party 
seemed  to  consider  anything  further  necessary, 
for  plaintiff  proneeded  to  execute  the  contract 
on  his  part,  and  defendant's  general  freight 
agent  wrote  plaintiff,  asking  how  many  cars  he 
was  going  to  put  in  the  serrice.  and  making 
other  inqotries  InccmaisteQt  with  the  theory  that 
he  did  not  suppose  a  contract  existed. 

4.  It  was  plaintlff'B  duty,  under  the  con- 
tract to  furnish  tbe  necessary  ears  for  the 
tran^wrtation.  Defendant  was  notified  if)  be- 
half of  plaintiff  that  20  of  the  cars  to  he  used 
were  at  three  different  stations  on  defendant's 
road,  and  that  he  desired  defendant  to  take 
them  from  the  N.  road,  in  the  possession  of 
which  they  then  were,  and  which  nad  been  di- 
rected to  turn  them  over  to  defendant  Defend- 
ant did  not  decline  to  get  the  cars,  or  claim 
that  plaintiff  was  bound  to  make  any  other  de- 
lirery,  or  that  there  was  the  slightest  difficulty 
in  getting  them.  Held,  that  plaintiff  was  not 
in  fault  for  failure  to  furnish  tbe  cars. 

6.  Defendant  could  not  plead  ignorance  of 
the  contract,  and  if,  after  receiTing  notice  from 
plaintiff  to  obtain  toe  cars  at  tbe  different  sta- 
tions, it  delayed  an  unreasonable  time  in  set- 
ting them  and  making  tbe  shipment,  it  Is  liable 
to  plaintiff  in  damages  for  the  delay. 

0.  Defendant  was  notified  that  the  cars 
were  ready  on  January  6, 1800,  and  began  ship- 

{»ing  tbe  last  of  tbe  month.  The  complaint  al- 
eged  the  making  of  the  contract  about  Decem- 
ber 11.  1889:  that  defendant  therein  agreed  to 
commence  transportation  of  the  logs  at  once, 
and  that  it  failed  to  do  so  for  four  wee^s  there- 
after. BMi,  that  it  oould  not  be  maintained 
that  the  four  weeka  expired  before  defendant 
was  in  default,  and  hence,  for  want  of  proper 
arerments.  there  could  be  no  recovery  for  dam- 
ages suflored  by  plaintiff  after  the  expiration  of 
the  four  weeks,  sueh  argument  being  too  tech* 
nical,  and  iguoEiDc  the  rule  dHnaodlng  a  liboral 
construction  of  pTeadlnss  with  a  view  to  sub- 
stantial jtistice. 

Appeal  from  drcnlt  court,  Winnebago 
ccnnty;  Oewge  W.  Burwdl,  Judge. 

Action  by  Samuel  B.  lAwrrace  against  the 
Milwaukee,  Lake  Shore  ft  Western  Railroad 
Company  to  recover  domagee  for  deteid- 
ant's  dday  bi  aUpping  a  quantity  ia  logs. 
From  a  judgment  in  fliTor  of  plaintiff,  de- 
fendant appeals.  Affirmed. 

The  other  facts  folly  apipear  In  tike  fidlow- 
tng  statement  1^  LTON,  G.  J.: 

niis  action  was  broosM  to  reoorer  dam- 
ages for  the  nonperformance  by  defendant 
railway  company  of  an  allied  ocntract  to 
transport  c«taln  logs  for  plaintiff,  ne  ccm- 
tract  Is  stated  ta  ttie  complaint  as  fbllows: 
"That  on  or  about  December  11, 1889,  the  de- 
f  oadant  and  plaintiff  duly  entered  into  a  mu- 
tual and  valid  agreemait,wlierdtt  and  where- 
by the  defoidant  agreed  to  transport  at  once 
1^  rail,  on  its  railroad,  from  Kempster  to 
the  dty  of  Osbkosth,  both  being  shaping  sta- 
tions on  the  line  of  the  defndant  nUlroad, 
about  three  mlUton  feet  of  logs  tor  tiie  plain- 
tiff, on  Paine  lAmber  Oompany's  cars,  at 
fire  centa  per  100  pounds,  with  mirrtirnim 
weight  of  86,009  pounds  to  a  car,  excess 
over  36,000  pounds  at  the  same  rate;  and  the 
plaintiff  agreed  to  hare  said  logs  whldt  he 
then  and  there  bad  for  shlpmont  at  said 
Kempster,  as  aforesaid,  transported  by  the 


Digitized  by 


798 


VOBTHWEStBBN  BEPOBTBiUyoL.  54. 


(Wis. 


defmdant,  aa  aforesaid,  from  Kempster  to 
0^<Mh,  as  aforesaid,  upon  the  temiB  and 
conditions  aforesaid."  Dbe  breach  of  tbe 
contract  alleged  la  the  failure  of  the  railway 
company  to  commence  such  transportation 
until  four  weeks  after  the  time  agreed  upon, 
to  the  damage  ot  the  plaintiff.  Full  per- 
formance of  the  contract  hy  i^alntlff  Is  al- 
leged. The  damages  occasioned  by  mdi 
delay  are  thns  alleged  In  the  comi^ialnt: 
"That  by  reasim  of  the  n<mperformance  of 
snld  agreement  by  the  defendant  on  Its  part, 
as  afbresald,  and  such  delay  In  the  com- 
mencement of  the  transportation  of  said 
logs  and  tiie  transportation  thereof,  as  afore- 
said, the  plaintiff  suffered  and  sustained 
gimt  damages,  to  wit.  In  the  delay  In  getting 
said  logs  to  said  dly  of  Oshkosfa,  the  low  of 
his  own  time  by  his  employes'  teams  and 
equipments  being  idle  during  said  dday,  as 
aforesaid,  and  the  Ion  of  the  serrtces  there- 
of, for  ei^KncUtures  and  disbursements  mode, 
and  to  which  he  was  subjected  fOr  the  main- 
tenance and  support  of  his  employes  and 
teams  during  said  del^,  all  arising  and 
accndng  trom  nich  dday,  as  aforesaid; 
that  by  reason  thereof,  as  aforesdd.  the 
plaintiff  suffered  and  sustained  damages  to 
a  Large  amount,  to  wit,  la  the  sum  of  six 
hundred  and  fifty  dollars."  If  any  contract 
waa  made,  it  is  contained  In  two  letters 
which  passed  between  the  parties.  The 
first  of  these  Is  as  follows:  "Milwaukee,  De- 
cember 10.  1889.  S.  B.  Lawrence,  Esq., 
Oshkosb,  Wiscontinr-Dear  Sir:  Referring  to 
your  call  at  our  office  last  Saturday,  retire 
to  rate  on  about  three  mlllon  xeet  of  logs 
from  Kempster  to  Ost&osh,  we  are  willing 
to  name  yon  rate  on  logs  from  point  abore 
mentioned  to  Oshhoah  whrai  loaded  In  Lake 
Shore  cars,  5  cents  per  100  pounds,  Uiinhnum 
weight  28^000  pounds;  excess  over  28,000 
pounds  at  same  rato.  It  loaded  in  Paine 
Lumber  Oo.'s  cars,  6  cents  per  100  pounds, 
with  a  minimum  of  36,000  pounds;  excess 
OTer  35,000  pounds  at  same  rate.  This  is  tlie 
rate  yon  asked  for,  and  rate  which  you  said 
would  be  satteftictoty  to  yon.  If  you  wtn 
make  the  shipments,  please  advise  us 
promptly,  that  we  may  prepare  to  move 
them.  Of  course  it  Is  understood  that, 
should  It  be  necessary  to  chotat  tiie  logs  in 
order  to  rmder  the  transportation  of  same 
safe,  that  you  will  be  willing  to  do  so. 
Yours,  truly,  B.  J.  Seymour,  A.  O.  F.  A." 
Tb»  seoraid  letter,  which  Is  a  reply  to  tiie 
first,  is  as  follows:  "Oshkosb,  December  13, 
1888.  B.  J.  Seymour— Dear  Sir:  Jn  reply 
to  your  letter  quoting  rates  I  wUl  say  that 
I  accept  the  rato  yon  f0.ve  on  P.  L.  Oo.  cars. 
I  will  be  down  the  first  of  the  week,  and 
make  out  a  contract  Truly  yours,  S.  B. 
Lawrence.  Five  cents  per  100  min.  85,000 
pounds  logs  Kempster  to*Osbkosh."  B.  3. 
Seymour  was  the  assistant  general  freight 
agent  of  the  railway  company  duly  au- 
thorised to  make  the  allied  contract  De- 
cember 30,  1888,  tiie  general  freight  og^t 


of  the  railway  company,  O.  L^  Wellington, 
wrote  to  ^ainttff,  acknowledging  the  reodpt 
of  the  abore  letter  of  December  13,  1888, 
accepting  rate  named  by  the  company  on 
logs  from  Kempster  to  Oshkosh,  loaded  on 
Paine  Lumber  Oo.'s  cars.  It  ocmtalns  the 
clause:  "You  say  bi  that  letter  that  yon  will 
be  down  the  first  part  of  the  week,  and  make 
contract  We  would  like  some  Information 
from  you  as  to  when  you  will  want  to  com- 
mence shipping,  and  how  many  Paine  lumber 
cars  you  are  going  to  put  in  the  srarlce,  and 
how  many  you  will  want  toShlp  per  day,  and 
al^  the  amount  of  lumber  you  will  move." 
It  does  not  appear  that  tiie  jtlaintlff  an- 
Bwered  this  letter  directly,  but  by  a  letter 
bearing  date  Janoaiy  6. 1880,  tiie  Paine  Lum- 
ber Co.,  acting  for  plaintiff,  who,  it  aeeoiB, 
was  Atk,  notified  the  railway  conqwny  as 
follows:  "We  dedre  to  put  twen^  of  onr 
log  cars  in  service  on  your  line  between 
Kempster  and  OshkoAh  for  hauling  logs 
whtdi  wUl  be  loaded  at  Kempster  by  &  B. 
lAwrence.  We  have  four  of  the  ears  here, 
which  we  can  torn  over  to  your  company 
here;  the  rest  of  tiiem  are  up  nortit  We 
have  Instructed  the  Northwestern  to  deliver 
them  to  you  at  Watersmeet.  Th^  may  flml 
It  convenient  to  d^ver  some  of  them  to  yon 
at  Api^ton.  As  these  twenty  can  are  de- 
livered, it  vrtJi  make  on  your  road  tbiHj  of 
our  cars.  Ten  we  wish  to  keep  in  service 
on  lumber  between  Tjniltcomb  and  that  vi- 
cinity and  OAkoah,  and  twoity  In  llie  log 
trade,  as  above  stated."  The  raDroad  ot  the 
defaidant  company  extends  from  O^ikodi 
north  to  Watersmeet  passing  through  Kemp- 
ster, about  110  miles  north  of  Oatakoah  and 
80  miles  south  of  Watersmeet  Ite  railway 
also  extends  to  Applettm.  The  GUcago  ft 
Northwests  Railway,  whidi  Is  th»  "Nortii- 
westem"  menticmed  in  the  above  letter  of 
January  6, 1880,  also  passes  through  Oi4ika^ 
Appleton,  and  Watersmeet.  Hie  letter  at 
Januwy  6th  was  addressed  to  "W.  H.  Tan- 
dergrtft,  Supt  H.,  U  S.  &  W.  Railroad. 
iCfniirji(ii»ia,  Wis.,**  who  replied  to  it  by  let- 
ter, under  date  of  January  Ttii,  addressed  to 
the  "Paine  Ltimber  Co.,  OdikoA."  aa  fol- 
lows: "Yours.  6th  inst,  relative  to  putting 
twmty  of  your  cars  into  log  service  between 
Kempster  and  Oshkosh.  has  been  referred 
to  Gea  T.  BIdwell,  Oenl  Supt,  Milwaukee, 
who  no  doubt  will  write  you  regarding  it*" 
It  doea  not  appear  that  the  genraal  superin- 
tendent took  any  action  in  the  matter.  Plain- 
tiff commenced  hauling  his  logs  to  the  rall- 
xoad  at  Kempster  January  8d  or  4tlL  It  was 
necessary  to  thdlr  proper  and  economical 
shipment  that  tiie  logs  iftiould  have  bees 
loaded  upon  the  cars  directly  when  so  faaoled. 
Because  the  railway  company  did  not  then 
receive  the  logs  upon  the  cars  the  plaintiff 
was  compelled  to  pile  the  same  on  edddways, 
to  get  them  ont  of  the  way.  After  con- 
siderable correspondence  between  tiie  P^ne 
Lumber  Company  on  behalf  of  the  plaintiff 
and  the  railway  comiuiny,  commencing  Jan- 
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onry  IStb*  the  rallwny  company,  on  January 
2Ut,  algnlfled  Its  willli^iiefls  to  take  up  tine 
can  of  the  lumber  ctmpaiir,  and  tnms* 
port  plaintiff's  logs  upmt  Uiem  to  Oshkosh, 
and  afterwards  did  so,  commencing  aboat 
JannaiT  ^th,  and  completing  the  sUpmeiit 
AprU  22,  1S80.  Plalntlfl  finished  putting  m 
hla  U«B  at  KempBter  March  28th.  The 
railway  company  shipped  ptalntUTs  logs  an 
they  were  hauled  to  the  railroad  untU  the 
haul  was  comnleted,  Harcb  2eth,  and  after 
that  time  shipped  the  logs  which  bad  been 
thus  sUdded  and  dedied  or  piled  before  the 
shipment  commenced.  Hence,  In  addition  to 
sUddlng  and  ^llng  sodi  logs,  pliOnttff  was 
compelled  to  empk^  men  and  teams  from 
March  26th  to  April  22d  to  load  them  on 
the  cars,  wUdi  would  not  hare  b^en  neces- 
sary had  they  been  shipped  as  fast  as 
hauled  to  the  railroad.  The  only  witness 
who  teetlfled  as  to  the  amount  of  damages 
estimated  the  extra  cost  of  skidding  and 
piling  thA  logs  at  9160,  and  testified  that 
the  e:q>aise  of  keeidns  the  men  and  teams 
to  load  logs  from  March  2Gth  to  AprU  22d 
was  a  little  over  9B00.  The  court  instructed 
the  jury  that  the  two  letters  of  December 
10  and  13,  1889,  cffiDstttuted  a  valid  contract, 
under  which  the  railway  company  was 
boond  to  transport  file  logs  to  Oshkooh  wltti- 
In  a  reasmable  time  after  tiwir  dellTery  at 
Kempster  and  Uie  furnishing  by  the  i^atn- 
dff  of  the  necessary  Paine  Lumber  Company 
cars  on  which  to  ship  the  same.  The  court 
submitted  it  to  the  Jury  to  determine  what 
was  such  reastmable  time,  and  Instructed 
them  tiiat  plahitiff  was  entitled  to  recover 
such  damages  as  were  occasioned  by  any 
nareasfmaUe  delay  of  the  railway  company 
to  perform  its  contract,  together  with  In- 
terest thereon  from  the  commencement  of 
the  action.  The  Jury  returned  a  general 
verdict  fior  plaintiff,  and  assessed  his  dam- 
ages at  $66a  A  motion  <m  behalf  of  de- 
fendant Cor  a  new  trial  was  denied,  and 
Judgment  ftor  plaintiff  entered  pnrscant  to 
the  verdict.  The  defendant  appeals  ftrom 
the  Judgment 

A.  Jj.  Cary,  Bradley  Q.  Schley,  and  Finch 
&Bnrber,for  appellant,  BouCk  &  HUton,fbr 
reqwndent 

LTON,  a  J.,  (after  stattaig  tiie  fiacts.)  8«v- 
enteen  speclflc  errors  are  assigned  and  re- 
lied upon  to  woEk  a  reversal  of  the  Judgment 
fmui  which  this  appenl  is  taken.  Some  of 
these  are  purely  technical,  and  require  lit- 
tle notice.  Those  which,  if  well  taken,  are 
deemed  material,  may  well  be  clasdfled  tDV 
der  fewer  heads.  It  Is  believed  that  the 
determination  of  the  following  questions 
(which  will  be  considered  In  their  onlcr)  Is 
decisive  of  this  appeal:  (1)  Do  the  letters 
of  December  10  and  13,  ISSO,  constitnte  a 
valid  contract  bc-tween  the  parties?  If  so, 
then,  0X)  did  plaintiff  perform  his  part  of 
such  contract?  (3)  Is  there  U  any  testimony 


tending  to  prove  that  the  railway  company 
delayed  nm'easonably  to  transport  the  logs? 
(4)  Can  the  plaintiff  be  allowed,  under  bis 
complaint  and  prooCa,  to  recover  any  dam- 
ages? 

I.  In  the  letter  of  December  10,  iss:),  the 
defendant  railway  company  offered  to  ship 
for  the  plaintiff  about  3,000,000  feet  of  logs 
from  Konpster  to  Oidikosh,  on  tihe  cars  of 
the  Paine  liumber  Company,  at  the  rate  of 
5  cents  i>er  100  pounds,  with  a  minimum  to 
each  car  of  35,000  pounds.  If  necessary  to 
<3ialn  the  logs  for  safety,  a  part  of  the  offer 
was  that  plaintiff  sdiould  ctudn  tiiem. 
Whether  it  became  necessary  to  do  so  or 
not  does  not  appear.  Such  offer  contained 
all  necessary  terms  of  a  perfect  contract 
except  express  stipulations  as  to  the  time 
plaintiff  should  hare  the  ears  and  log*  re:ii1y 
for  soch  shipment,  and  how  soon  thereafter 
ttie  logs  should  be  shipped.  In  the  absaice 
of  Biu!h  stipulations,  the  law  writes  In  the 
offer  that  those  things  should  be  done  within 
a  reascmable  time.  As  to  when  the  law 
will  Imply  stipulations  In  a  contract  which 
arp  not  expressed  ther^n,  see  Senmnn  v. 
Ascberman.  S7  Win.  647,  15  N.  W,  Bqt.  788. 
Br  the  letter  of  December  13th  the  phdntiff 
accepted  the  offered  rate.  If  sudk  accept- 
ance- covers  ttie  ratlre  offer,  the  two  lettm 
constitute  a  valid  and  binding  contract.  The 
plaintiff  accepted  the  offered  rate,  but  said 
nothing  about 'dialnlng  the  logs  tf  necconry. 
It  Is  argued  that  his  omission  to  accept  spe- 
dflcally  the  requirement  as  to  chaining  the 
logs  prevents  the  two  letters  from  constitut- 
ing a  ccHitract  The  substance  and  legal  ef- 
fect of  the  offer  were  thot,  If  plaintiff  woidd, 
within  a  reasonable  time,  famish  Paine  Lum- 
ber Company  cars,  and  load  them  with  his 
logs  at  Kempsto',  and  chain  the  lo^  If  nec- 
essary, the  railway  company  would,  within  a 
reasonable  time  thereafter,  transport  soch 
logs  to  Oshkosh  at  the  rate  €f  6  cents  per 
100  pounds,  no  car  to  contain  less  than  35,000 
pounds.  By  accepting  the  rate  without  qual- 
ification the  plaintiff  necessarily  accepted  It 
with  all  the  conditions  spedfled  by  the  rail- 
way company,  one  of  wfaldi  was  the  condi- 
tion r^tive  to  ctiMn'wg  the  logs.  But  It  is 
also  argued  that  because  plaintiff  In  bis  let- 
ter  of  December  ISfh  said,  "I  will  be  down 
the  first  of  the  week,  and  make  out  a  con- 
tract," it  Is  evident  he  did  not  Intend  or  snp- 
Doae  that  such  letter  perfected  a  contract 
for  the  ddpment  at  the  logs,  binding  upon 
both  narties.  Why  not?  True,  he  contem- 
idated  the  execution  of  a  more  formal 
written  contract,  but  It  does  not  appear 
titat  ^thw  par^  ctmtemplated  the  Insertion 
tiiereln  of  any  stipulation  upon  which  their 
minds  had  not  already  met,  and  which  was 
not  substantially  Uiserted  tn  the  two  lettow. 
Neither  does  It  appear  that  dther  party  be- 
lieved any  Airther  writing  was  necessary  to 
create  a  contract  between  them.  Certainly 
the  philntlff  did  not,  for  without  any  fuithcr 
writing  he  proceeded  to  execute  the  con 
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tract  expressed  In  the  two  letters  on  his 
part,  and  demanded  its  execution  by  tide  rail- 
war  company.  It  also  Terr  satisfactorily  ap- 
pears that  the  railway  company  was  of  the 
same  opinion,  for  in  the  letter  of  Mr.  Wel- 
llnf;ton  of  December  20th  he  calls  for  in- 
formatlon  as  to  when  the  plain  tiff  desh^ 
to  begin  diippln^  logs,  how  many  care  he 
was  going  to  put  in  the  service,  bow  many 
lojj:3  be  would  wont  to  ship  per  day,  and  the 
amount  to  be  shipped.  Some  of  thjese  In- 
qulriee,  especially  that  as  to  **how  many 
Paine  lumber  cars  you  are  going  to  put  in 
the  service,"  are  quite  Incousist^t  with  the 
Idea  that  Mr.  Wellington  did  not  suppose 
a  contract  existed.  The  clause  in  the  letter 
of  December  10th,  which  reads.  "If  you  will 
make  the  shipment,  please  tLdvise  us  prompt- 
ly, that  we  may  prepare  to  move  them," 
(that  is,  the  logs,)  to  mercdy  a  request  that 
the  plain  tier  advise  Hhb  railway  compasiy 
promptly  whetliw  he  accepts  the  offer  con- 
tained in  the  letter.  The  iJalntifl  complied 
witli  each  request.  With  due  regard  to  the 
admonition  contained  in  the  opinion  in  Ly- 
man T.  Robinson,  14  Allen,  254,  quoted  ap- 
provingly  hy  tiie  late  Mr.  Justice  Taylor  in 
MottltoB  T.  Kershaw.  58  Wis.  316,  IS  N.  W. 
Rep.  1T2,  to  llie  effect  tiiat  care  abouU 
always  be  taJcen  not  to  construe  as  an  agree- 
ment letters  wtaidi  tbe  parties  Intended  oalgr 
as  prelim Inaxy  negotiations,  we  are  yet  im- 
pcUed  to  the  ocMududtm  that,  In  any  admissi- 
ve Tiew  of  the  letters  of  Decembu'  10th  and 
ISth,  takm  together,  Ui^  constitute  a  cour 
tract  binding  upon  the  parties,  and  hence 
that  the  leained  circuit  judge  did  not  err 
when  he  so  instructed  the  Jury  as  matter  of 
law. 

n.  Did  the  plaintiff  perform  his  part  of 
Uta  caatract?  It  waa  Us  duty,  nndw  the 
contract,  to  famish  the  neoessnry  cars  for 
tranm>ortation  of  his  logs  from  Kempster 
to  Oshkosh.  It  is  claimed  that  it  was  his 
duty  actoally  to  dellTer  Uie  cars  to  the  rail- 
way company.  The  company  was  notified. 
In  aulMtance,  on  lanuary  Qth,  In  b^lf  of 
plalutlfl.  that  20  Falne  Lumber  Company 
cars,  to  be  used  In  Ote  tmdneas,  were  at 
Watosmeet.  Apidefecm,  and  Oshkaiita«  whkb 
he  desired  the  railway  company  to  take  from 
the  Northwestern  Company,  In  whose  poe- 
sessfon  they  were,  and  that  the  lattw  com* 
pany  bad  been  directed  to  turn  them  over 
to  defendant  company.  The  latter  company 
did  not  decUne  to  get  the  cars,  or  claim  that 
the  plaintiff  was  bound  to  make  any  other 
delivery  of  them,  or  tiiat  there  was  the 
sUghteat  dlfflcolty  In  getttng  them.  It  Bin4)ly 
failed  to  aocqpt  the  cars  and  commence  the 
shipment  of  the  logs  until  the  last  days  of 
January,  and  has  given  no  satisfactory  or 
suMclent  reason  for  such  failure.  We  con- 
clude the  plaintiff  was  not  bi  fault  for  fidl- 
ure  to  furnish  cars  on  which  to  ship  his  logs 
to  Ushkosh. 

III.  Did  the  railway  company  delay  un- 
reasonably to  transport  plaintiff's  logs?  It  is 


claimed  it  did  not,  for  the  reason  that  up 
to  January  13th,  and  probably  to  a  later 
date,  the  company  did  not  understand  that 
any  contract  bad  been  made,  and  that  in 
this  matter  it  was  misled  by  the  promise 
of  Dlalntiff  in  his  letter  of  acceptance  tiiat 
be  would  "be  down  the  first  of  tbe  we^ 
and  make  out  a  contract"  We  have  seen 
that  a  oontr&ct  was  in  fact  made  by  the 
two  letters  of  December  10th  and  13th,  and 
was  recognized  as  such,  by  the  company  as 
early  as  December  20ih.  We  think  the  rail- 
way company  cannot  be  heavd  to  plead  Ig- 
norance (tf  the  existence  ot  the  contract, 
and  that,  if  It  failed  nnreaeonably,  aftM 
receiving  the  notice  of  January  Gth,  to  ob- 
tain the  can  at  Oshkosh,  Appleton,  and 
Watersmeet,  offered  Iv  plalnittff.  It  is  ILible 
to  re^nd  in  damage  for  tlm  cnnaequencn 
of  such  delay.  Tbe  Jury  necessarily  found 
the  railway  eonqwny  gulUy  of  soch  delay, 
for  tbey  were  Instracted  that  tf  there  was 
ntme  the  p*«<"t'<f  could  not  reeorer. 

IV.  It  la  further  claimed  that,  conce^ng 
£be  aecnracT  of  the  legal  pxopoAiiaDa  wbon 
stated  and  hM,  sttu,  nnder  the  ararmoits 
of  the  complaint  and  the  proofs,  the  platai- 
tiff  Is  not  entitled  to  recorer.  'nie  com- 
plaint alleges  the  making  of  the  contract 
about  Deeember  11,  1880,  that  tiie  railway 
company  agreed  therein  to  conunence  tbe 
traaBp(»tatton  of  tiM  logs  at  once,  and  Oat 
the  company  failed  to  do  so  for  four  weeks 
thereaftw.  It  to  argued  that  tlM  four  weeks 
expired  before  the  railway  company  was  to 
defaidt,  and  henee  that,  tat  want  of  prvper 
averments,  there  can  be  no  recovery  for 
damages  suffered  by  plslittUr  after  Hie  ex- 
plratlon  of  such  four  weeks.  Tbto  is  tso 
technlcaL  It  Igaotea  the  cxlsfclag  rale  which 
demands  a  liberal  amstmetttm  of  pleadings 
with  a  view  to  substantial  Justice.  A  con- 
tract substantially  like  ttat  alleged  to 
proved,  ud  a  breadi  tiwreof  by  tbe  rail- 
way company,  with  resnltlng  damages  to 
plaintiff.  Is,  on  safflclent  evidmoe,  estab- 
lUhfid,  by  tbe  mdlct  of  the  Jnir.  What 
ever  variances  tiiere  may  be  between  ave^ 
ments  and  proof  are  quite  Immaterial.  Tb^ 
can  prejudice  no  one,  and  ou^t  to  be  dis- 
regarded. No  analysto  of  the  complaint  will 
be  attempted.  Perhaps  It  might  be  Im- 
proved, but  w6  think  It  sufficient  to  Inform 
ttw  railway  company  of  tbe  cause  ot  action 
upon  wUkli  the  verdict  and  Judgment  are 
based.  Upon  the  whole  case  we  are  satis- 
fled  that  they  should  not  be  disturbed.  The 
Judgment  of  ttie  drcott  oonrt  to  afflmed. 


FOWLER  V.  CTTT  OF  SUPERIOR  et  al. 
(Supreme  Ooort  of  Wlscoodn,     Mandi  21, 

UUNICIPAL   iKDBBTIDNBSa— CON'STITUTIOIIA.L  LiH 
ITATIOSS— EnJOISISG  IbSCB  OF  BoXDR. 

1.  Improvement  bonds  of  a  city  declared 
that  it  "acknowledxes  Itself  indebted  to  and 
promises  to  pay  tlie  bearer  hereof  the  aasa 
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  ddlan,  lawful  monej  of  the  tJulted 

States,"  and  that  thej  were  parable  ont  of 
tfae  proceeds  of  the  improrement  assessments 
chargeable  od  the  proper^  benefited,  and  that 
thev  were  issued  on  tne  lalth  and  security  of 
snch  assessments.  HM,  that  the  city  was 
bound  absolutely  for  the  iiaymeDt  of  the  bonds, 
though  it  miRbt  be  reimbursed  from  the  pay- 
ment of  the  improTement  assessments,  and  that 
they  constituted  municipal  indebtedness,  within 
the  meanins  of  Const,  art.  11,  I  3,  prohibiting  a 
niuDicipallty  from  incurring  an  indebtedness  ez- 
ceediDg  S  per  cent,  of  the  TaliM  of  tfae  taxable 
Koper^  therein. 

2.  A  court  of  equity  may  be  inroked  to 
restrain  a  dty  tnm  umting  bonds  which  prima 
facie  import  a  dty  debt  in  ezcen  of  the  oonid- 
tutional  limit. 

Appeal  from  drcnit  court,  Douglas  county; 
R.  D.  Manihall,  Jndxe. 

Action  by  Homer  T.  Fowler  against  the 
dty  of  Superior  and  others  to  restrain  the 
lasnlns  of  certain  bonds.  From  an  order  sus- 
taining a  demurrer  to  the  complaint,  and 
frcm  tfae  Judgment  entered  thereon,  plaintiff 
appeals.  Bflrersed. 

Frederick  H.  Bemlngton,  for  appellaut, 
tn  support  of  tfae  proportion  that  "tfae 
bonds  on  tfaelr  fiice  Import  an  Indebtedness 
of  tfae  dty,"  cited  the  following  cases: 

Fnller  t.  aty  of  Chicago,  89  lU.  282-28a 
See,  also.  Law  r.  People.  87  DL  386;  head- 
note.  Rodman  t.  Munaon,  18  Barb.  68,  decided 
at  qiedal  term  and  affirmed  at  general  term, 
lA  Barb.  188,  and  Igr  oonrt  at  ajweab  In 
1852,  7  M.  T.  47;  Newell  r.  People,  Id. 

nt  Is  tiie  meaning  itf  the  charter  of  the  eSty 
of  Superior  that  bonds  of  the  Gfaaiacter  of 
the  proposed  bonds,  shall  be  iudebtedness 
of  the  dir.**  Sage  t.  CII7  of  Brooklyn,  89  N. 
Y.  190-199;  U.  8.  T.  Ft.  Scott.  99  U.  &  153; 
U.  &  T.  Clark  Co.,  96  U.  8.  211;  Citar  of  Wy- 
andotte T.  ZAtM,  21  Kan.  649;  State  v.  Com- 
mlasionns,  37  Ofato  SL  526;  Kimball  t. 
Board  of  Gom'rs,  21  Fed.  Bep.  14S;  Dill. 
Mun.  Corp.  (4th  Ed.)-  f  810^  (6480  Oum- 
mlng  T.  BnxAlyn,  11  Paige,  506;  Slayer  T. 
New  York,  63  N.  Y.  4S5,  4S9;  Lutes  T.  Brlggs, 
84  N.  Y.  404;  OolTeston  t.  Heard,  64  Tex. 
420;  Allen  t.  Olty  of  Janearllle,  85  Wis.  403. 
nnd  authorities  there  dted;  Argentl  t. 
CSty  of  San  Frondsco,  16  Oat  250;  Utx- 
rlaon  ▼.  InhaMtonts  of  B«nards,  98  M.  J. 
Law.  219-222;  aty  of  Leavenworth  t.  Mills, 
8  KfUL  288;  City  <tf  Atchison  r.  Leu,  (Kan.) 
29  Pac.  Rep.  467;  ReUly  r.  Glt7  of  Albany. 
112  N.  Y.  80-^  19  N.  E.  Rep.  S0& 

Fbll  H.  Pertdna,  for  reatxaidents,  dted  the 
following  cases  to  support  the  propodtitm 
that  "the  diarter  requires  the  holders  of  all 
special  fanprovement  bonds  to  IwA  for  pay- 
ment to  tfae  spedal  Amd  provided  therefor, 
and,  by  Implication,  to  that  only:" 

Harrington  v.  Smith,  28  Wis.  58;  Alex- 
ander V.  Worthlngton,  6  Md.  485;  Bigelow 
V.  Railroad  Co.,  27  Wis.  478;  Neenan  v. 
Smith.  50  Mo.  525;  Jones,  Corp.  Bonds,  S 
317,  dting  Young  t.  Railway  Co.,  2  Woods, 
T.54N.W.U0.11— fil 


606.  Also,  see  Butler  v.  Horwltz,  7  WalL  268; 
Meyer  v.  Muscatine,  1  WalL  384. 

"The  dty  bonds  In  question  must  be  read 
tfae  same  as  If  the  charter  provisions  mak- 
ing them  chargeable  to  and  payable  out  of 
tfae  property  benefited  were  Incorporated 
therein."  SeeHallv.Clty  of  Ofalppewa  Folia, 
47  Wis.  271,  2  N.  W.  Rep.  279;  Oooley, 
Const  Lim.  19G;  DHL  Mun,  Corp.  S  373; 
Swift  V.  Wimamsburgh,24  Barb.  427;  French 
V.  BiuTlington,  42  Iowa,  614;  Travelers'  Ins. 
Co.  V.  City  of  Denver,  11  Golo.  434,  18  Pac. 
Rep.  656;  Bates  v.  Gerber,  82  Cal.  550,  22 
Pac.  Rep.  1115;  Hunt  v.  City  of  Utlca.  18 
N.  Y.  442;  Grant  t.  CUj  of  Davenport,  86 
Iowa,  896. 

"Tfae  liability  evidenced  by  the  bonds  In 
question  is  not  a  dty  llat>llity,  within  tfae 
meaning  of  the  dty  charter  provisions." 
Newell  V.  People,  7  N.  Y.  88;  Veeder  v. 
Town  of  Lima.  19  Wis.  298;  Dill.  Mun.  Corp. 
(4th  Bd.)  S  449,  and  many  coses  dted;  Bryan 
V.  Page,  61  Tex.  632;  Prancia  v.  Troy,  74  N. 
Y.  838;  Zottman  v.  San  Frandsco.  20  Oal. 
96;  Fletcher  v.  Oshkosh,  18  Wis.  244;  Whalen- 
V.  La  Crosse,  16  Wis.  288. 

"Dedslons  as  to  the  question  of  munldpal' 
liability  under  various  diarter  and  statute 
limitations  expressed  or  Implied."  Travel- 
ers' Ins.  Co.  V.  City  of  Denver,  11  Golo. 
434.  18  Pac.  Rep.  656;  Baker  v.  City  of  Se- 
attle. 2  Wash.  St  676,  27  Pac.  Kep.  462; 
Hitchcock  T.  Galveston,  96  U.  8.  341;  Gal- 
veston V.  Heard,  54  Tex.  420;  Galves- 
ton V.  Loonle,  Id.  517;  Luke  v,  Wllllams- 
bni^,  4  Denlo,  520;  Weston  v.  Syracuse, 
17  N.  Y.  110;  Hunt  v.  City  of  UUca,  18  N. 
Y.  442;  Bank  of  Lansing  v.  Lansing,  25  Bfldi. 
208. 

"The  liability  evidenced  by  the  bonds  In 
qnestlou  Is  not  an  indebtedness  within  the 
meaning  of  the  constitutional  prohibition; 
but  the  appropriation  of  funds  in  advance 
discharges  the  liabilities  as  they  arise,  thus 
anticlpntlng  and  preventing  such  indebted* 
ness."  City  of  Springfield  v.  Edwards,  84  UL 
626;  Fuller  v.  City  of  Chicago,  89  IlL  282; 
Grant  v.  City  of  Davenport,  36  Iowa,  396; 
Kopplkus  V.  Commissioners,  16  Cal.  253; 
State  V.  McCauley,  15  Col.  465;  State 
V.  Medberry.  7  Ohio  St.  622;  State  v. 
Mayor,  23  La.  Ann.  358;  Dlvely  v.  Cedar 
Falls,  27  Iowa.  227;  Strieb  v.  Cox,  111 
Ind.  299,  12  N.  B.  Bep.  481;  QuiU  v.  City 
of  Indianapolis,  (Ind.  Sup.)  23  N.  E.  Rep. 
788;  Appeal  of  City  of  Erie,  91  Pa. 
St  398;  State  v.  Parkinson.  5  Nev.  16; 
Smith  V.  Town  of  Dedham.  (Mass.)  10  N.  B. 
Bep.  782. 

ORTON,  J.  This  action  is  brought  by  the 
plaintiff  as  the  owner  of  taxable  property 
In  the  dty  of  Superior,  and  on  behalf  of 
other  owners  of  taxable  property  In  said 
dty,  similarly  Interested,  to  enjoin  said  dty 
and  its  officers  from  issuing,  selling,  or  In 
any  way  disposing  of  the  bonds  of  said 
city,  hereinafter  described,  or^  any  evi- 
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denoes  of  Indebtedness  whatever,  while  the 
Indebtedness  of  said  <Aty  sbaU  eonal  or  ex- 
eeed  5  per  centum  on  the  value  of  the 
taxable  property  in  said  dUy,  as  shows  Igr 
the  last  assessment  tor  state  and  county 
taxesL  A  demurrer  to  the  complaint  ou  the 
ground  that  it  does  not  state  facts  suflAclmt 
to  coBstttute  a  oause  of  action  was  bus* 
talned  by  the  drcnlt  court,  and  this  appeal 
Is  from  said  order  and  the  Judgm^t  In  the 
action. 

It  is  sufficiently  stated  in  the  complaint 
and  conceded  on  the  argument  thiit  bi'fore 
the  threatened  Issue  of  aald  bonds  the  city 
of  Superior  was  already  Indebted  exceed- 
ing &  per  centum  on  the  value  of  the  tax- 
able property  therein,  as  ascertained  by  the 
last  assessment  for  state  and  county 
taxes.  It  Is  also  conceded  that  if  the 
bonds,  the  issue  of  which  is  sought  to  be 
restrahied,  are  evidence  of  the  Indebted- 
ness of  the  city,  they  will  be  in  violation 
of  section  3  of  article  11  of  the  constitu- 
tion of  this  state,  and  that  the  complaint 
states  a  good  cause  of  action.  The  learned 
Judge  of  said  court  says  In  his  opinion  sus- 
taining the  demurrer:  "Understanding  that 
the  defendants  elect  to  rely  solely  upou  the 
question  of  whether  the  special  bonds  of 
the  city  of  Superior,  mentioned  in  the  com- 
plaint, constitute  municipal  indebtedness 
within  the  meaning  of  section  3  of  article 
11  of  the  constitution  of  this  state,  and 
waive  all  other  questions,  that  la  the  only 
question  that  baa  been  considered  or  will 
be  passed  upon  by  the  court."  We  sliaU 
therefore  also  ooiidder  and  decide  only  that 
question 

The  material  parts  of  the  proposed  bonds 
are  as  fcrilows:  "United  States  of  America. 

State    of  Wisoonsiu.    No.   .  $ — 

Olty  of  Superior,  Douglas  County.  Im- 
provement Bond.  Installment  .  Know 

all  men  by  these  presents,  that  the  clly  of 
Superior,  in  the  county  of  Douglas,  and 
state  of  Wisconsin,  acknowledges  itself  In- 
debted, to  and  promises  to  pay  the  bearer 

hereof  the  sum  of    dollars,  lawful 

money  of  the  United  States  of  America,  in 
gold  coin  of  present  standard  of  weight  and 

fineness,  to  be  paid  on  the    day  of 

 ,  A.  D.  18—,  with  interest  thereon 

at  the  rate  of  ^  per  ceutum  per  annum, 

payable  semiannually  on  the   —  day  of 

  and  the  — —  day  of  ,  in  each 

year,  as  evidenced  by  the  semiannual  In- 
terest coupons  hereto  attached  as  they  sev- 
ei^ly  become  due;  both  the  interest  and 
principal  of  this  bond  being  payable  at  the 
National  Bank  of  the  Ketmblic,  lu  the  city 
of  New  York,  state  of  New  York.  The  said 
principal  sum  and  interest  shall  be  payable 
out  of  the  proceeds  of  the  improvement 
assessments  hereinafter  mentioned,  and  this 
Ixmd  and  accompanying  coupons  are  Issued 
upon  the  faith  and  security  of  said  assess- 
ments." Then  follows  a  recital  of  the  pro- 
Visions  of  the  ciiai*ter  and  of  the  proceed- 


(WIs. 

Ings  of  the  common  council  and  board  of 
public  woTtoi,  as  tiie  authority  antecedent 
to  the  Issue  of  tbe  bonds,  folly  compiled 
wltli,  and  that  tibe  cost  of  the  tmprovemoit 
has  been  duly  charged  as  an  assessment 
against  the  proper^  benefited  thereby;  and 
then:  "The  payment  of  the  principal  and 
Interest  of  this  bond  Is  made  chargeable 
upon  the  property  benefited  by  said  im- 
provement, as  evidenced  by  a  statement 
and  schedule  of  such  special  assessments, 
on  whldi  ttie  lionda  are  issued,  as  re- 
corded In  the  office  of  the  dty  clei^  of 
said  city  of  Superior."  Then  f<dlows  a  re- 
cital of  the  various  instaUmoitsof  tliebond. 
and  when  payable;  and  then:  "It  Is  Uer<- 
by  c^tffied  and  recited  tliat  all  acts,  oon- 
dltlons,  and  things  required  to  be  done 
precedent  to  and  In  the  Issuing  of  this  bond 
have  duly  happened  and  been  performed 
In  regular  and  due  form  as  required  by 
law.  In  testimony  whereof  the  dty  of 
Superior,  in  the  county  of  Douglas,  ami 
state  ot  Wlscontin,  has  caused  this  bond 
to  be  signed  by  its  mayor  and  dty  clerk, 
and  countersigned  by  Its  comptroller,  and 
the  seal  of  said  dty  to  be  hereto  atUched. 

this   day  of  ,  A.  D.  18ft-.   

 ,  HayOT.  ,  Cletk.  Coun- 
tersigned:  ,  City  OomptroUer." 

Form    of   coupon   attached:  "No.   

9  .  The  City  of  Superior.  Will  pay  tli.- 

bearer  at  the  National  Bank  of  the  Repub- 
lic, in  the  dty  of  New  York:,  and  state  of 

New  Yoi*,  on  the    day  of   . 

—         dollars,  being  six  months'  Interest 

doe  that  day  on  improvement  bond  No. 
  of  installment   ,  for  t  ,  Is- 
sued for   .  [Signed]  B.  J.  Van  Vteek, 

City  CleriL  John  W.  Scott,  Mayor." 

It  Is  averred  in  the  complaint  that  every- 
thing required  to  be  done  by  the  charter 
was  done  In  reference  to  the  Issuing  of  the 
bonds,  which  is  virtually  an  averment  that 
the  bonds  were  issued  In  accordance  with 
the  charter.  The  material  and  essential  por- 
tions of  the  bond  are  the  first  part,  oon- 
cludlng  with  "State  of  New  York,"  or  a 
"simplex  obllgatlo,"  and  the  signing  or  ex- 
ecution. All  other  parts  of  the  bond  an* 
redtals  merely.  There  are  no  words  ot 
qualification,  proviso,  or  oondltioa 

1.  The  dty  of  Superior  unconditionally  and 
absolutely  acknowledges  itself  to  t>e  Indebt- 
ed, and  promises  to  pay  the  bearer  the  sum 

of   prlndpal,  and  semiannual  Interest 

First  recital:  They  "shall  be  payable  out  of 
the  proceeds  of  tlie  Improvement  assess- 
ments hereinafter  mentioned;"  "and  this 
bond  and  accompanying  coupons  are  issued 
on  the  faith  and  security  of  said  assess- 
ments." The  first  la  a  mere  fact,  or  matter 
of  information,  redted,  In  which  the  bond- 
holder has  not  the  slU^test  Interest  It  Is 
quite  Immaterial  to  him  out  of  what  fund 
the  dty  will  pay  the  bond.  He  is  nowhen.> 
boimd  to  look  to  that  fond  for  paymeni&. 
There  Is  no  condition  that  the  bond  shall 
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bo  pa^ble  only  out  of  fliat  fond,  or  that  It 
■bail  not  be  payable  out  of  the  general  fimd. 
The  second  recital  is  a  matter  of  taterest 
to  the  bondholder,  for  the  city  Radges  ttdb 
fiiad  as  secorlty  collateral  to  the  bond.  The 
use  of  the  wood  "fidth,"  It  it  means  uay* 
thing,  makes  sotih  pledge  irrerwAUe,  and 
given  the  bondholder  an  addltloiml  reeonrce 
oat  of  which  he  can  enforce  payment  But 
the  bmdhoider  Is  not  bomd  to  do  so,  either 
actunlly  or  exchudTely.  Third  recital:  The 
principal  and  Interest  'Is  chargeable"  and 
"has  been  diurged"  upon  the  property  ben^ 
efited  hy  the  Im^orement  This  Informa- 
tion only  interests  tbe  bondholder  in  having 
seciulty  In  ad^tion  to  Uie  city's  general 
liability  on  the  bond.  The  bondholder  la 
further  Informed  tliat  a  "atatement  and 
sdhednle  of  sndi  special  aasoesmrots  on 
which  the  bonds  are  IsBued"  are  recorded 
In  the  offloe  of  the  dty  clerlE.  Section  135 
of  the  durt»  <d  th»  fits  tlirows  some 
li^t  on  tbe  use  to  be  made  of  Ruch  nmom 
ments.  "The  dty  trennrer  shall  pay  Uie  in- 
terest on,  and  principal  of,  said  bonds,  aa 
tbe  same  become  doe,  and  charge  the 
amonnt  to  tlie  proper  fond."  Hut  is,  ttae 
treasam  stuUI  pay  this  Iwnd  at  Hie  National 
Bonk  of  tbe  Bepablic  In  tlie  dty  of  New 
York,  and  then  cbargs  the  same  to  tbe  ss- 
seasment  fund.  He  Is  not  bonnd  to  psy  it 
out  of  Uie  moneys  aa  proceeds  ot  the  s»- 
seasments,  for  there  may  be  no  funds  in  ttie 
treasury  l)dmiglng  to  t^  fdnd;  but  pay  be 
most,  and  out  of  money  in  ttie  treasm?. 
The  dty  Is  then  ntmlmrsed  out  the  fund, 
vrben  collected,  and  in  tids  way  the  prin- 
cipal and  bitereat  are  chargeable  and  diarged 
to  the  proper  fimd.  This  must  be  the  mean- 
ing of  tliese  dauaea  or  redtals  of  the  t>ond 
rating  to  Uie  assessments,  for  tli^  can 
have  no  ottwr  meaning,  except  as  mere  se- 
curity to  tbe  bondholders.  The  dty  is  bound 
alwolut^  to  pf^  the  bond,  prindpal  and 
semiannual  interest,  wiwn  due.  Tbe  bearer 
or  bondlMlder  is  not  Ixmnd  by  any  word, 
sentence,  or  dsnse  of  the  bond,  or  by  sny 
condition,  for  it  has  no  condition  whAtever 
in  it  From  the  inqieetimi  ct  tbe  bond  i^ 
self  tbe  conclusion  is  taieTitaUe  that  on  its 
face  it  Imports  an  ahatdute  Indebtedness  and 
geaeeal  liaunty  of  tbe  dty  of  Soperior. 
Tills  conduslon  Is  not  forced  or  doobtfol, 
but  Is  so  dear  and  nuquestifmalde  as  to 
scarcely  need  the  siqiport  of  tbe  dedsiofl 
of  a  court  I  Aall  tbwefore  r^er  only,  or 
mainly,  to  die  authorities  dted  the  learn- 
ed counsel  of  tiie  appellant  in  tils  brlet  In 
Fuller  T.  City  of  Ohioigo,  89  ni.  282,  the  dty 
Issued  warrants  (m  the  treasurer,  payable  <m 
a  spedfled  dsy,  witbont  interest  or  grace. 
They  redted  that  Ibey  were  "payalde  oat 
of  taxes  levied  for  that  fiscal  year,"  and 
that  tlie  taxes  had  beoi  levied;  that  "they 
will  be  paid  out  of  the  taxes  then  levied." 
Tbe  court  said:  "These  redtals  do  not 
dunge  tlM  legal  effect  of  tbese  instruments. 
Tliey  do  not  limit  tlie  ri^t  of  the  holder 


to  payment  out  of  these  taxea."  "Btej  piuv 
port  to  lie  indebtedness;"  and  Ibey  were 
held  xmcoDStltutloaal,  as  the  dty  had  already 
exceeded  the  limit  <a  5  per  coitom  on  tbe 
taxaUe  pnjfextj  of  tbe  dty.  In  Sage  v. 
Brooklyn,  80  N.  T.  ISO,  tbe  dty  comptroller 
shall  pay  to  tbe  person  to  whom  damages 
sre  altowed  the  amount  of  such  dunagcs, 
and  the  persons  benefited  shall  pay  for  the 
improTemeot,  as  in  other  cases.  The  dam- 
ages w«e  hSld  a  general  liability  ci  ttie  dty, 
and  tbe  eoivt  said:  "It  Is  not  ineonslstait 
with  the  theory  that  the  munidpaUty  may 
be  required  to  pay  the  cost  of  the  improve- 
ment in  anticipation  ot  the  collection  of  tbe 
assessments  therefor."  This  ia  dearly  tbs 
theory  of  this  bond.  Tbe  tOj  Issues  ita  brads 
to  procure  ready  money  witti  whldi  to  make 
the  Improvement,  and  is  then  relmbuzsed 
out  of  the  assessments  when  collected.  In 
U.  S.  V.  Fort  Seott  W  U.  &  m  the  bonds 
were  based  upon,  and  ctiargeable  to,  the  aa* 
sessments  by  similar  language.  The  dty  was 
held  generally  Uable.  Hie  comt  asys:  "Bx- 
polence  informs  us  that  the  dty  would  have 
met  with  serious,  if  not  Insuperable,  obsta- 
des  in  its  n^cotiatlmiSt  tiad  the  bonds  tqion 
thdr  face,  In  unndstakalde  torms,  dedared 
that  tbe  pordiaser  bad  no  security  beycmd 
tbe  assessments  apon  the  particular  pnq>- 
Mty  improved;"  and  reasons  furtber  that 
good  fydtb  required  aa  expUdt  avowal  of 
snob  a  purpose  In  tlie  bond  Itself.  £a  U.  R. 
V.  Clark  Co.,  S6  U.  S.  211,  county  brads  Is- 
sned  on  sabscrtptlon  tot  stock  in  a  taUroad 
company  are  based  on  a  tax  levied  to  pay 
ttie  same.  It  was  bM  tliat  a  judgment  for 
Interest  <m  the  bonds  was  payable  out  of 
the  general  funds  of  the  county,  and  that 
the  tax  was  additional  security  tor  tbe  pay- 
ment of  tbo  debt  In  Cl^  of  Wyandotte  v. 
Zeitz,  21  Kan.  640,  tbe  dty  had  issoed  bonds 
for  building  sidewalks,  as  they  had  power 
to  do,  and  the  money  to  pay  tliem  vritb  had 
to  tie  collected  as  special  turasfrom  abnt^g 
lot  owners.  It  was  lield  that  Judgment 
was  properly  rendwed  against  tlie  d^  on 
them,  and  that  the  bonds  ahonld  have  been 
paid  at  maturity,  wlQioat  regard  to  wbettier 
the  tax  bad  been  collected  or  not  snd  that 
the  assessments  against  tbe  abutting  proper^ 
ty  wete  to  be  made  avaUaUe  to  rdmborae 
tiie  dty  therefor.  See,  also,  State  t.  Oom- 
mlsslonera,  37  (Mdo  St  526.  In  Argent!  v. 
San  Frandsco,  16  OaL  2B6,  warrants  had 
been  Issued  on  contracts  for  street  improve- 
ments, and  assessments  had  been  made  on 
adjacent  property  to  pay  two  thirds  of  the 
expense.  It  was  hdd  that  the  dty  was  pri- 
marily liable,  and  could  look  to  tbe  asseas- 
mwts  to  meet  the  expense,  and  that  ther« 
was  no  privity  between  tbe  contractors  hold- 
ing tbe  warrants  and  the  propoiy  or  ^e 
property  owners.  This  lost  reason  Is  con- 
dosive  against  tbe  right  of  bondholders  in 
sodi  cases  to  enforce  the  collecUon  of  as 
sessments  agatatst  the  property  benefited  by 
the  Improvement  Their  remedv^must  tie 
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against  (he  city,  the  only  other  ptfrty  Ut  the 
contract  the  dly  has  Issued  Its  bonds 

to  obtain  money  to  make  local  Improrements. 
In  ail  such  cases  the  assessments  belong  to 
tlie  clt7»  and,  when  collected,  go  Into  Its 
goieral  fond,  as  a  r^bursement  for  the 
payment  of  the  bonds.  Mayer  t.  Mayor,  etc, 
6S  N.  Y.  4SS.  In  this  case  the  court  says: 
"The  dl^  treasury  Is  entitled  to  ultimate 
reimbursement  from  the  owner  of  lands 
which  may  be  locally  assessed.  It  receives 
the  money  collected  throagh  local  assess- 
ments In  Its  own  right,  and  not  as  agent 
or  depository  either  of  the  landowners  or 
the  holders  of  the  bonds."  In  Morrison  t. 
Inhabitants  of  Bernards,  30  N.  J.  Law,  219, 
the  reasoning  of  the  court  Is  that  the  law 
would  not  authorize  the  municipality  to  Issue 
bonds  by  which  nobody  Is  bound,  and  that 
an  obligor  and  obligation  imply  liability.  The 
regulation  by  which  assessmoits  are  made 
upon  particular  lands  can  otherwise  be  car- 
rted  into  full  effect  "Witb  these  matters 
the  bondholder  has  no  connection."  See, 
also.  City  of  Leavenworth  t.  Mills,  6  Kan. 
288;  City  of  Atchison  t.  Leu,  (Kan.)  20  Pac. 
Rep.  467;  Reilly  t.  Qty  of  Albany,  112  N. 
T.  30-42,  19  N.  E.  Rep.  508.  The  authori- 
ties dted  by  the  learned  counsel  of  the  re- 
spondents as  adverse  to  the  above  cases  do 
not  appear  to  be  applicable  to  the  peculiar 
terms  of  this  bond.  There  are  other  cases 
in  the  excellent  brief  of  the  apjMllant's  coun- 
sd  to  which  reference  be  made.  The 
above  cases  contain  rrasons  more  important 
than  the  dedslona,  as  such,  in  determining 
whether  this  bond  imports  Indebtedness 
against  the  dty  generally.  These  cases  are 
anfflctent.  if  any  are  needed,  to  Justify  the 
above  conclusion. 

2.  TbiB  bond  is  drawn  in  accordance  with 
Hie  city  charter.  To  determine  this  question 
I  shall  refer  only  to  such  provisions  of  USe 
charter  as  relate  specially  to  it  Reference 
to  provisions  having  only  a  remote  bearlngt 
If  any,  vpoa  the  subject,  tends  only  to  con- 
fuse the  question.  The  charter  contains  two 
plans  or  schemes  for  spying  the  contractor 
or  providing  money  to  pay  for  the  Improve- 
ment  The  fint  la  by  "certificates."  These 
certificates  are  as  to  "each  parcel  of  land 
against  which  benefits  have  been  assessed 
for  the  amount  chargeable  to  said  lot" 
Section  128.  The  amount  of  these  certifi- 
cates, and  sufficient  to  pay  lnta«st  on  them, 
are  placed  in  the  next  tax  roll,  and  collected 
as  other  taxes.  Section  129.  If  the  con- 
tract provides  for  payment  in  these  certifi- 
cates, the  assessments  or  taxes  to  pay  them 
are  virtually  assigned  to  the  contractor,  and, 
when  collected  in  money,  he  receives  it,  and 
that  is  the  end  of  It  Section  130.  The  con- 
tract may  provide  for  paym^t  in  part  by 
certificates  and  part  In  cash,  or  part  in  Im- 
provement bonds,  or  It  may  provide  for  pay- 
ment wholly  in  "Improvement  bonds,"  or 
the  proceeds  thereof.  All  of  these  matters 
are  provided  tox  in  the  contract  Section 


180.  The  certificates,  as  a  matter  of  course, 
are  payable  only  In  the  assessments  or  pro- 
ceeds of  the  tax  which  are  assigned  to  the 
holder.  There  are  many  cases  cited  in  re- 
spcndents'  brief  relating  to  such  certificates 
or  warrants  payable  only  out  of  the  asseas- 
ments.  (1)  The  contractor  is  to  be  paid  In 
OOTdflcates;  (.2)  in  cash,  or  the  proceeds  of 
Improvement  bonds,  when  sold;  (3)  the  con- 
tractor Is  paid  In  such  bonds,  and  he  may 
take  them  at  par  as  payment  in  full.  But 
the  charter  provides  for  the  Issue  of  only 
two  securities  or  evidence  of  indebtedness, 
or  perhaps  they  may  be  called  "negotiable" 
securities.  The  first  are  the  certificates. 
They  draw  Interest  at  the  legal  rate;  After 
nine  months  their  legality  cannot  be  ques- 
tioned. They  may  be  transferred  by  indorse- 
ment Why  are  not  these  certificates  public 
securities,  which  may  be  sold  la  market  for 
cash  and  at  par?  There  Is  only  (me  retwon 
why,— they  are  only  payaUe  In  and  limited 
to  the  amount  of  the  assessments.  They 
are  virtually  an  assignment  only  of  the  as- 
sessments. The  holder  can  look  only  to  the 
assessments  or  the  taxes  for  them  for  pay- 
ment They  would  have  In  market  only  the 
questionable  credit  and  value  of  "tax  certifi- 
cates." Could  the  money  necessary  to  make 
the  improvement  be  obtained  by  thdr  sale 
in  market?  Evidently  not 

8.  There  is  another  scheme  In  the  chartaTf 
and  Hiat  Is  of  the  Issue  by  the  common  conn- 
dl  of  what  are  called  "Improvement  bcmds." 
These  bonds.  In  the  aggregate,  cover  the  as- 
sessments which  have  not  been  paid  in  cash. 
This  is  the  plan  to  obtain  the  money,  so  that 
the  whole  improvement  may  be  made  and 
paid  for  In  cash.  The  object  of  this  plan  is 
to  raise  the  numety,  and  all  of  it.  necessary 
for  such  purpose.  Therefore  these  bonds 
must  be  sold  only  at  par.  Is  It  possible  that 
they  can  be  sold  at  par?  lite  cotiacatas 
certainly  could  not  be  sold  at  par.  If  these 
bonds  are  payable  only  out  of  the  assees- 
ments  or  taxes  on  the  lots,  and  limited  to 
such  assessments,  like  the  certificates,  they 
would  not  only  not  sell  at  par,  bat  they 
would  not  sell  at  all,  for  th^  run  a  much 
longer  time  at  less  interest,  and  have  no 
limitation  of  time  within  which  their  l^al- 
Ity  may  be  Questioned.  If  th^  are  so  con- 
fined to  the  assessments,  they  are  securities 
Inferior  to  the  certificates.  There  are  the 
veiy  best  of  reasons  why  the  law  ^ould  not 
80  provide.  There  Is  no  provision  in  the 
charter  that  limits  the  payment  of  these 
bonds  to  the  assessments.  They  are  to  be 
payable  g^erally  like  any  other  public 
security.  They  are  to  be  paid  by  the  dty 
treasurer,  prlndpal  and  Interest,  when  due, 
and  then  he  charges  such  payment  to  tlie 
assessment  fund.  Section  135.  It  Is  sutfi- 
clott  to  say  thaX  the  bonds  were  Issued  and 
executed  strictly  according  to  sections  132 
and  133  of  the  charter,  and  all  the  redtnls 
in  tiiem  are  according  to  various  provlslonB 
of  the  diarter.  The  bonds  themsdvcs  not 
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only  Import  a  general  Indobti'dnesa  of  the 
city,  Irat  they  were  reqolred  to  be  so  drawn 
by  the  diarter,  and  such  was  not  only  the 
Intention  of  the  law,  but  of  the  officera  who 
executed  them.  But  It  la  objected  that  the 
charter  does  not  provide  that  the  prindpaJ 
Shall  be  payable  In  gold.  Tbey  are  to  be 
payable  tn  the  lawful  money  of  the  United 
States,  and  gold  la  such.  Whether  gold  will 
be  worth  a  prelum  when  the  time  of  pay- 
ment arrivee  is  only  a  matter  of  conjecture. 
We  hare  no  right  to  so  aasume  as  a  fact 
In  passing  upon  the  qnestion  at  this  time. 

There  are  some  collateral  qnestlons  which 
have  been  raised,  the  condderatlon  of  which 
will  be  brief.  It  Is  said  that  the  Issue  of 
these  bonds  does  not  Increase  the  indebted- 
ness of  the  dty,  because  they  are  a  mere 
Bubstltnte  for  the  assessments  which  the  city 
own  as  a  resource  for  their  payment.  When 
the  dty  sells  tiie  bonds  the  money  goes  into 
its  treasnry,  as  the  same  kind  of  substitute 
or  oBFset.  It  is  the  indebtedness  of  the  dty 
the  constitution  limits,  and  nothing  else  can 
be  conddered  than  that  But  the  case  dted 
by  the  appellant's  counsel  of  City  of  Council 
Bluffs  T.  Stewart,' 51  Iowa,  385,  1  N.  W. 
Rep.  fl28,  te  sufficient  on  that  question.  The 
language  of  the  constitution,  "become  in- 
debted in  any  manner  or  for  any  purpose," 
Is  to  be  understood  In  its  commonly  accept- 
ed sense.  Cannot  one  become  Indebted  If 
he  has  pecuniary  resources  snffldcnt  to  pay 
it? 

Again,  it  is  said  that.  If  these  bonds  are 
Issued  in  violation  of  the  constitution,  they 
are  void,  and  the  dty  may  defend  against 
their  collection,  and  are  not,  therefore,  In- 
debtedness of  the  dty.  But  that  is  not  this 
case  here.  The  bondholders  are  not  here 
seeking  the  collection  of  the  bonds,  and  the 
dty  Is  not  defending  against  them.  The 
taxpayers  are  seeking  to  enjoin  the  dtj  and 
its  officers  from  Isstdng  the  bonds,  and  be- 
coming Indebted  thereby.  In  violation  of  the 
constltntlon;  and.  U  they  ore  nnconstltu- 
tional.  they  should  be  enjoined  from  thus 
▼lolating  the  constitution,  and  the  material 
question  is,  do  they  Import  Indebtedness  of 
the  dty?  The  constitution  could  neyer  be 
Tiolated  or  enforced  on  such  a  theoi?.  It 
would  be  the  same  if  the  bonds  of  the  dty 
wore  threatened  to  be  issued  in  violation  of 
law.  It  is  Immaterial  to  the  question  here 
whether  the  bonds  could  be  successfully 
dtifi'ndtMJ  against  liy  the  city  or  not. 

This  lends  us  naturally  to  the  only  other 
quiKrion  lu  tlie  case,— whether  the  court  has 
jurisdiction  In  such  a  case.  It  must  be  kept 
in  view  that  the  Jurisdiction  of  the  court 
is  Invoked  to  prevent  or  restrain  a  threat- 
ened vlolatUm  of  the  constitution.  It  Is  to 
prevent  the  Issuing  of  dty  bonds  which 
prima  fade  Import  a  dty  debt  In  excess  of 
the  constitutional  limit.  The  question 
whether  they  may  be  void  or  voidable  by 
the  oi%f  as  agalut  the  bona  fide  holders 


thereof  cannot  be  tried  and  disposed  of  tn 
their  absence.  The  Jurisdiction  of  a  court 
of  equity  In  such  a  case  has  been  often  sus- 
tained by  this  court  In  m.iny  cases.  Whlt- 
hig  v.  Railroad  Co.,  25  Wis.  167;  Judd  v. 
Fox  Lake,  28  Wis.  583;  Lawson  v.  Schnel- 
len.  33  Wis.  288;  WUlard  v.  Gomstook, 
58  Wis.  565,  17  N.  W.  Rep.  401;  Peck  v. 
School  District,  21  Wis.  516,  and  many 
other  cases.  It  is  to  restrain  the  threat- 
ened impositi<Mi  of  an  unlawful  burden 
upon  the  property  of  the  taxpayers  of  the 
dty.  If  this  is  not  ttie  proper  remedy,  then 
there  Is  none  whatever.  If  the  bonds  will 
be  constitutional,  lawful,  and  valid,  the  tax- 
payers have  no  cause  of  action,  as  a  matter 
of  course.  With  due  deference  to  the  aide 
opinion  of  the  learned  Judge  who  dedded 
this  case  at  the  drcult,  I  may  be  allowed  to 
say  that  his  opinion  is  rested  on  cases  where 
the  diorter  provisions  and  the  terms  of  the 
bends  are  essentially  difTerent  from  those 
here  considered,  and  the  authorities  are  not 
applicable.  We  are  of  the  opinion  that  the 
complaint  states  a  good  cause  of  action,  and 
the  demurrer  should  have  been  overruled. 
The  drcuit  court  having  sustained  the  de> 
morrer,  and  rendered  Judgment  against  the 
plaintiff  In  the  action,  and  the  plaintiff 
having  appealed  from  both  the  order  sus- 
taining the  demurrer  and  the  Judgment,  the 
order  and  Judgment  of  the  circuit  court 
are  reversed,  and  'the  cause  remanded  tor 
a  new  trial. 

PINKEY,  J.,  took  no  part 

WINSLOW,  J.,  (concurring.)  I  concur  In 
the  result  reached  by  the  court  In  tliis  case, 
namely,  that  the  Issue  of  the  proposed  bonds 
shonld  be  enjoined,  but  I  am  not  prepared 
to  assent  to  the  proposition  that  the  dty  has 
power  under  Its  diarter  to  bind  itsdf  gen- 
erally by  inserting  a  general  promise  to  pay 
In  an  Improvement  bond,  nor  do  I  think  such 
holding  necessary  In  the  dedsion  of  this 
case.  As  presented  to  my  mind,  the  situa- 
tion Is  this:  If  the  dty  has  power  to  pledge 
Its  credit  generally  to  pay  these  bonds,  then 
thdr  Issaance  Is  Ulegal,  because  the  con- 
sUtntional  limit  of  dty  Indebtedness  will  be 
exceeded.  If,  on  the  other  band,  the  dty 
has  not  power  to  bind  itself  and  Its  credit 
generally,  these  bonds  are  illegal,  because 
they  carry  on  their  face  an  unconditional 
promise  by  the  dty  to  pay  the  bond,  and 
thus  prima  fade  import  a  dty  indebtedness 
which  the  city  cannot  lawfully  incur.  In 
either  event,  their  issuance  should,  in  my 
Judgment,  be  enjoined. 

I  shall  not  undertake  to  review  the  va- 
rious provisions  of  the  city  charter  with  ref- 
erence to  the  power  of  the  dty  to  bind  Itself 
generally  to  pay  improvement  bonds.  It 
must  suffice  to  say  that,  in  my  opinion.  It  is 
extremely  doubtful  whether  under  the  char- 
ter any  such  power  exists.  In  any  event,  1 


Digitized  by 


806 


NOBTHWESTFEN  REPORTBE,  VOL.  54. 


(S.  D. 


do  not  wlab  to  be  understood  as  oSBcntlng 
to  the  ^poBltloii  tUac  tlie  city  has  such 
power. 


LA  RUE  T.  BT.  ANTHONY  ft  D.  BLETA- ' 

TOR  00. 

(Supreme  Court  of  South  Dakota.  April  4, 
1893.) 

BVIDByCB— ADHI33ION8  OF  AQENT— ACTHORITT 
TO  Make. 

1.  The  statements,  representatioDs,  or  ad- 
missions of  an  a^nt,  to  be  admissible  in  evi- 
dence to  bind  his  principal,  must  hare  been 
made  at  the  time  of  doing  the  act  he  is  authoi^ 
iied  to  do,  and  mast  have  been  concerning  the 
act  he  was  doing,  either  while  actaallj  engaged 
In  the  transaction  or  so  soon  thtfeaiter  as  to 
be  in  realit7  a  part  of  the  transaction  and  con- 
stitute A  Dart  of  the  res  gestae. 

2.  when  an  agent  of  an  elevator  company 
has  purchased  wheat,  and  received  it  into  the 
elevator,  where  it  is  mingled  with  other  wheat 
tn  such  elevator,  his  statements,  declarations,  or 
admissions  made  subsequently,  to  a  third  per^ 
son,  as  to  the  party  from  whom  the  said  wheat 
was  purchased,  the  parties  who  delivered  the 
same,  and  the  namber  of  bushels  delivered,  are 
not  admissible  In  evidence  to  bind  his  principal, 
in  the  absence  of  evidence  that  he  was  special- 
ly authorized  to  make  such  statementa  or  ad- 
missions, or  evidence  of  a  general  custom  that 
SDch  agents  possessed  sach  anthority. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  ooart,  Marshall  county; 
A.  W.  (^mpbeU,  Judj;e.  • 

Action  by  John  S.  La  Rue  against  the  St 
Anthony  ft  Dalcota  Elevator  Oonipnny  to  re- 
corer  tlie  mine  of  wheat  mortgaged  to  plain- 
tiff, and  soid  to  defendant  by  the  mortgagor. 
There  was  judgment  for  plaintiff,  and,  de- 
fendant's motion  for  a  neW  tilal  being  denied, 
it  rvppejUs.  Reversed. 

John  H.  Perry,  for  appellant.  J.  H.  Mo- 
Coy  and  H.  R.  Turner,  for  reiqiottdent 

OOKSON,  J.  This  waa  an  action  brought 
by  the  plaintiff,  as  mortgagee,  to  recover  the 
mine  of  certain  wheat  alleged  to  liiive  been 
dellTcred  by  one  Henry  J.  Dove,  mortgngor, 
to  and  received  by  the  defendant.  It  is  al- 
leged in  the  complaint  that  said  Dove  execut- 
ed to  the  plaintiff  a  chattel  mortgage,  In  wtiich 
was  Included,  among  other  personal  property, 
all  the  wheat,  c^rain,  and  other  crops  that 
should  be  raised  on  a  certain  quarter  section 
of  land,  described  In  the  mortgage,  during  the 
years  1887, 1888,  and  1889;  Oiatthe  mortgagor 
ralRod  uiK)D  said  land,  during  the  year  1887; 
1.200  bushels  of  wheat,  wliich,  under  the 
tonus  of  said  mortgage,  the  plaintiff  was 
entitled  to  have  delivered  to  him  on  the  1st 
day  of  October.  1887;  that  on  or  about  said 
1st  day  of  October  the  mortgagor  wrong- 
fully and  fraudulently  sold  and  delivered  to 
said  defendant  700  bushels  of  said  wheat, 
of  the  value  of  f400;  and  Uiat  the  defendant 
received  the  name,  and  mixed  it  with  other 
wheat  in  its  elevator,  with  knowledge  of 
plabUtff's  right  thtireto;  and  that  the  plaln- 


ilff  demanded  said  wheat  of  the  defendant, 
ttnd  also  the  value  or  proceeds  of  the  sauie, 
but  the  defendant  refused  to  deliver  the  same 
or  i>ny  the  value  thereof.  And  the  i^intlff 
demands  judgment  for  9400.  Interest,  and 
costs.  The  answer  was  a  general  denial,  ex- 
cept as  to  200  bushels,  of  the  value  of  $120. 
which  the  defendant  admits  It  purchased  of 
said  mortgagor,  and  which  it  was  thereafter 
informed  was  raised  upon  the  land  described 
in  the  mortage.  The  oidy  evidence  Intro- 
duced on  the  part  of  the  plaintiff  to  prove 
the  amount  of  wheat  delivered  to  the  de- 
feitil.int  raised  u^n  tnld  lani  vas  that  of 
tlie  pkthitiff.  who  testified  that  he  followed 
one  load  of  wheat,  of  about  50  bnahels,  front 
the  land  described  to  the  elevator  of  defend- 
ant; the  testimony  of  a  witness.  Tuck,  that 
he  drew  one  load  of  the  wheat  to  the  el»- 
vator;  and  the  evidence  of  W.  L.  HlnUey, 
which,  with  the  objections  and  eaceptions, 
was  as  ft^ows:  "W.  L.  Hinkl^,  awom,  and 
testified  on  part  of  plaintiff  as  foUowv:  'I 
knew  Henry  J.  Dove  when  he  resided  In 
Marshall  county,  about  the  1st  of  October, 
1887.  I  went  to  the  elevator  of  the  defend- 
ant in  this  case  at  Amherst,  this  coonty.  I 
went  there  to  get  some  wheat  that  was  sold 
there  by  Etove.  (Defendant  objects.  Witness 
answers:)  I  went  there  after  wheat.  Dove 
owned  the  wheat,  I  suppose.  Mr.  Dunn  wns 
the  agent  of  the  elevator  company,  the  SL 
Anthony  &  Dakota  Elevator  Company,  at 
Amherst,  at  that  time.  Question.  Did  yon 
ascertain  from  Mr.  Dtum  the  amoont  of  the 
Dove  wheat  that  had  been  left  at  that  ele- 
vator? (To  which  question  the  defendant 
objected,  for  the  reason  that  the  same  is  In- 
competent, irrelevant,  and  immatertal,  and  for 
the  further  reason  that  no  statement  made 
by  Mr.  Dtmn  at  that  time  would  be  binding 
upon  this  defendant  The  oourt  overruled 
said  objections,  and  to  which  ruling  the  de- 
fendant then  and  there  excepted.)  Answer. 
Yes,  Ar.  Q.  You  may  state  in  what  manner 
yon  nscertnlncd  the  amotmt  of  wheat  wlthbi 
the  elevator  at  that  time,  or  had  been  de- 
posited of  that  Dove  wheat.  A.  I  learned 
from  his  books  and  from  Iiim.  CTo  which 
answor  the  defendant  moved  to  strike  out 
that  portion  "learned  from  him"  and  all  the 
balance,  because  it  Is  wholly  incompetent 
'Cht  statement  of  Dunn  would  not  bind  ttte 
company,  and  the  books  would  be  the  best 
evidence  of  their  contonts.  The  court  denied 
tlie  niotton.  and  to  which  ruling  the  defend- 
ant then  and  there  excepted.)  Q.  Yon  may 
state.  If  yon  know,  what  amount  of  wheat— 
of  the  Dove  wheat-^had  been  delivered  to 
the  elevator  of  the  defendant  In  this  case, 
at  Amherst,  at  any  time.  A.  1  liave  got  it 
in  a  book  here.  The  amoxmt—  (The  de- 
fendant objects,  for  the  reason  that  It  Is 
not  the  best  evidence,  which  objection  the 
court  overruled,  and  to  which  ruling  the  de- 
fendant then  and  there  excepted.)  A.  440  bn. 
and  20  lbs.  He  [pmui]  told  me  tt  was  the 
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I>OTe  wheal  I  have  the  names  of  the  partlua 
who  took  the  wheat  to  the  elevator.  Took 
the  names  from  the  books  of  the  elevator.  A. 
O.  Pratt  drew  48  biL  and  20  lha. ;  H.  B.  Taylor, 
38  bu.  and  20  lbs.;  A.  C.  Pratt,  48  bn.;  I* 
Smith,  41  bn.;  C.  A.  Tack,  45  bu.  and  20  lbs.; 
A  C.  Pratt,  46  bn.;  H.  B.  Taylor,  38  bo.  and 
20  lbs.;  A  C.  Pratt,  65  bu.;  L.  Smith,  44 
bn.;  L.  Smith,  SO  bu.,— In  all  450  bn.  and  20 
lbs.  This  Is  the  book  I  had  with  me,  and  I 
made  the  flgurea  on  October  1,  1887.  This 
wheat  at  that  time  was  worth  48  cents  per 
bushel.  It  was  poor  wheat  I  think  the 
wheat  checks  were  delivered  to  A.  Sherln. 
I  won't  say  for  sure.  I  think  so.  It  Is  so 
long  ago.*  On  cross-examination,  witness  tes- 
tified as  foUows:  'I  took  the  names  and 
amounts  from  his  book.  He  had  a  book  In 
which  he  took  the  names  of  the  parties  that 
drew  the  wheat  and  the  amount' "  The  case 
was  tried  before  a  Jury,  and,  at  the  close  of 
the  evidence,  the  defendant  moved  the  court 
to  Instruct  the  Jury  that  in  no  case  could 
they  return  a  verdict  In  favor  of  the  plaintUt 
for  a  greater  sum  than  ?120.  This  Instruc- 
tion .tiie  court  refused  to  give,  and  submit- 
ted the  case  to  the  Jury,  who  found  a  verdict 
for  the  plaintair  for  $300.55,  upon  which  Judg- 
ment was  rendered  in  favor  of  the  plaintiff. 
A  motion  for  a  new  trial  was  made  and 
overruled.  Numerous  errors  are  assigned, 
bnt,  in  the  view  we  take  of  the  case.  It  will 
only  be  necessary  to  constder  the  errors  as- 
signed as  to  the  admission  of  the  evid^ce 
of  HInkley,  and  the  refusal  of  the  court  to 
Instruct  the  Jury  as  resquested. 

Under  the  allegations  in  the  complaint 
and  denials  In  the  answer,  it  was  incumbent 
upon  the  plalntUT,  in  order  to  sntttle  Mm  to 
recover  of  the  defendant  for  the  value  of 
more  than  200  bushels  of  wheat,  to  establish 
by  legal  evidence  that  a  greater  amount  of 
wheat,  raised  upon  the  land  described  ta  the 
mortgage,  was  delivered  to  and  received 
by  the  defendant  It  will  be  observed  that. 
Independently  of  the  testimony  of  BInkley, 
the  evidence  faQed  to  show  the  delivery  of 
wheat  In  excess  of  the  amount  admitted 
by  the  defendant  or  that  the  value  of  the 
wheat  was  greater  than  the  amount  admit- 
ted by  the  defendant  in  his  answer;  h»ioe 
tbtt  verdict  at  the  Jury  must  have  been  neo- 
essarily  based  upon  the  evidence  of  Hlnkley. 
It  will  be  observed  that  Hlnkley  does  not 
assume  to  have  any  persooal  knowledge  of 
the  facts  about  which  he  testified,  but  admits 
that  all  hie  knowledge  of  the  facts  were  snch 
as  he  learned  from  Dunn,  and  from  the 
books  at  the  elervator.  The  question  Is  there- 
fore presented,  was  the  evidence  of  Hlnkley, 
as  to  the  statements  made  to  blm  by  Dunn, 
the  agmt  of  the  defendant,  and  as  to  the 
contents  of  the  books,  competent  evidence 
to  prove  the  number  of  bushels  of  wheat 
delivered  to  defendant  raised  upon  the  land 
described  in  the  mortgage?  It  Is  contended 
by  the  learned  counsel  for  the  appellant 
that  the  court  erred  in  admitting  the  evi- 


dence of  Hlnkley,  for  the  reason  that  the 
iidnilssions  of  an  agent  cannot  bind  the  prin- 
cipal, unless  the  admission  is  a  part  of  the 
res  gestae.  At  what  time  the  statements 
of  Dunn  were  made  with  reference  to  the 
time  of  the  purchase  of  an<^  payment  for  the 
wheat  does  not  appear,  but  it  clearly  ap- 
pears that  they  were  not  made  in  connection 
with  the  transaction  of  the  purchase,  or  in 
paying  for  the  same,  but  were  made  sub- 
sequently thereto.  It  was  a  narrative  by 
Dunn  of  a  post  transaction,  not  given  In 
the  line  of  his  duty,  so  far  as  the  evidence 
discloses,  and  not  connected  with  any  trans- 
action thea  taking  place  in  regard  to  the 
wheat  For  w^hom  Hlnkley  was  acting  in 
seeking  Information  In  regard  to  the  wheat 
delivered  doea  not  appear,  but  it  is  quite 
clear  he  was  not  acting  for  Dove,  the  mort- 
gagor. The  law  applicable  to  the  admis- 
sions of  an  agent  is  stated  by  Mr.  Mechem 
on  Agency  as  follows:  "And  (3)  the  state- 
ments, representations,  or  admissions  mnst 
have  been  made  by  the  agent  at  the  time 
of  the  transaction,  and  either  while  he  was 
actually  engaged  In  the  performance  or  so 
soon  thereafter  as  to  be  In  reality  a  part 
of  the  transaction;  or,  to  use  the  common 
expression,  they  must  have  been  a  part  of 
the  *re8  g^tae.'  If,  on  the  other  hand,  they 
were  made  before  the  performance  was  r.u  lor- 
taken,  or  after  it  was  completed,  or  while 
the  agent  was  not  engaged  In  the  perform- 
ance, or  after  his  authori^  had  expired, 
they  are  not  admissible.  In  such  a  case 
they  amount  to  no  more  than  a  mere  narm- 
tlon  of  a  past  transaction,  and  do  not  bind 
the  princlpaL  The  reason  Is  that  while  the 
agent  was  authorized  to  act  or  speak  at  the 
time  and  within  the  scope  of  his  authority, 
he  is  not  authorized,  at  a  subsequent  time, 
to  narrate  what  he  had  done,  or  how  he  did 
It"  Section  714.  Mr.  Greenleaf,  !n  his  work 
on  Evidence,  states  the  rule  as  follows: 
'The  party's  own  admission,  whenever  made, 
may  be  ^ven  in  evidence  against  him;  but 
the  admission  or  declaration  of  his  agent 
binds  him  only  when  it  Is  made  during  the 
continuance  of  the  agency  In  regard  to  a  trans- 
action then  depending  'et  dum  fervet  opusi* 
It  Is  because  it  Is  a  verbal  act,  and  part  of  the 
res  gestae,  that  it  Is  admissible  at  all;  and 
therefore  It  is  not  necessary  to  call  the 
agent  himself  to  prove  It,  but  wherever 
what  he  did  Is  admissible  tn  evidence,  there 
It  Is  competent  to  prove  what  he  said  about 
the  act  while  he  was  doing  It;  and  It  foUows 
that  where  his  right  to  act  in  the  particular 
matter  In  question  has  ceased,  the  principal 
can  no  longer  be  affected  by  his  declarations, 
they  being  mere  hearsay."  1  GreeuL  Ev. 
S  113.  The  doctrine  thus  stated  seems 
firmly  established  by  the  authorities:  Bank 
V.  North,  6  Dak.  136,  41  N.  W.  Rep.  738, 
and  50  N.  W.  Rep.  621;  Short  v.  Rail- 
road Co.,  (N.  D.)  45  N.  W.  Rep.  706;  Me- 
Dermott  V.  Railroad  Co..  73  Mo.  616; 
Waldele  v.  Railroad  Co.,  95  N.  T.  274;  Ran- 


Digitized  by 


638 


NOBTHWESTEBX  BEFOBTEB,  Vol.  64. 


(S.D. 


daU  T.  Telegraph  Co.,  54  Wis,  140,  U  N.  W. 
Rep.  410;  Goetz  v.  Bank,  119  U.  a  551,  7 
Sup.  Ct  Rep.  318;  Packet  Co.  t.  Clough, 
20  Wall.  52S;  Insurance  Co.  T.  Halione,  21 
Wall.  152;  Railroad  Co.  v.  Riddle,  60  HL  534; 
Steamship  Co.  t.  Landreth,  102  Pa.  St.  131; 
Clunle  V.  Lumber  Co..  (Cal.)  7  Pac  Rep.  708. 
We  are  unable  to  discover  any  theory  upon 
which  the  evldenoe  of  the  witness  as  to  the 
statements  of  Dunn  and  as  to  the  contents 
of  the  books  could  have  been  admissible  In 
this  case.  So  far  as  the  statements  of  Dunn 
were  s^ven  by  the  witness,  It  was  hearsay 
evidence.  The  principle  of  the  rule  eidud- 
ing  such  evidence  la  "that  such  evidence  re- 
quires credit  to  be  given  to  a  statement  made 
by  a  i>erson  who  is  not  subject  to  the  ordi- 
nary tests  enjoined  by  law  for  ascertaining 
the  correctness  and  completeness  of  his  tes- 
timony; namely,  that  oral  testimony  should 
be  delivered  In  presence  of  the  court  or  a 
magistrate  under  tbe  moral  and  legal  sanc- 
tions of  an  oath,  and  where  the  moral  and  In- 
tellectual character,  the  motives  and  deport- 
ment,  of  the  witness  can  be  examined,  and 
his  capacity  and  opportunity  for  observa- 
tion and  his  memory  can  be  tested  by  crosa- 
examination."  1  Greenl.  Ev.  S  124.  The 
statement,  therefore,  of  the  agent  as  to 
transactions,  closed  and  past,  aifectiug  the 
principal,  whether  made  days,  months,  or 
years  subsequently,  Is  made  without  the 
sanction  of  an  oath,  without  the  benefit  of 
a  cross-examination,  and  without  being  sub- 
mitted to  those  testa  the  law  has  devised 
for  the  ascertatument  of  the  facts  In  the 
case.  The  statements  and  admlgsions  of 
Dunn  were  not  admissible  as  statements 
or  admisslous  against  his  Interest,  which  is 
the  principle  governing  the  admissions  of 
a  party,  as  the  statements  or  admissions 
created  no  liability  as  to  him,  but  did  tend 
to  create  a  liability  as  against  his  principal, 
the  defendant  in  this  action.  Had  the  state- 
ments or  admissions  of  Dunn  given  in  evi- 
dence in  this  case  been  made  by  him  months 
after  the  transaction,  and  after  be  had 
ceased  to  be  an  agent  of  the  defendant,  It 
would  not  be  seriously  claimed  that  they 
would  have  been  admissible.  If  not  admis- 
sible under  such  circumstances,  upon  what 
principle  of  law  were  they  admissible  In  this 
case?  The  only  ground  suggested  by  the 
learned  counsel  for  the  respondent  Is  that 
the  wheat  was  delivered  on  Septeml)er  30th, 
and  the  statements  of  Hlnkley  were  made 
October  1st,  being  a  time  so  closely  con- 
nected with  the  delivery  of  the  wheat  as  to 
constitute  a  part  of  the  res  gestae.  But  we 
(ianuot  agree  with  the  counsel  in  this  posi- 
tion. As  the  wheat  had  been  delivered  and 
received  into  the  elevator,  and  the  transac- 
tion closed,  the  authority  of  the  agent  to 
make  any  statements  or  admissions  in  re- 
gard to  It  had  terminated. 

The  agent  Dunn  was  not  shown  by  the 
ovldence  to  have  any  special  authority  to 
give  such  InformatioiL  or  to  make  statements 


as  to  the  delivery  of  wheat  to  the  elevator, 
and  no  general  custom  of  the  authority  of 
such  agent  to  make  such  statements  or  ad- 
missions Is  shown.  In  the  absence  of  proof 
of  a  special  authority  of  the  agent,  or  a  cus- 
tom authorizing  him  to  make  such  a  state- 
ment, we  must  presume  that  he  had  only 
such  authority  as  was  necessary  to  transact 
the  business  of  his  principal,  namely,  to  pur- 
chase and  pay  for  wheat  received  Into  the 
elevator.  To  make  statements  or  admis- 
sions in  regard  to  such  purchases,  subse- 
quently, to  third  persons,  was  not  a  power 
necessarily  belonging  to  the  duties  of  an 
agent  of  an  elevator  company.  It  was 
therefore  Immaterial  whether  the  statement 
was  made  one  day  or  one  year  after  the 
transaction  was  dosed.  We  are  of  the  opin- 
ion, therefore,  that  the  evidence  of  Hlnkley 
as  to  the  statements  made  to  him  by  Dunn 
were  clearly  inadmissible,  and  that  his  state- 
ment of  what  the  book  or  books  at  the  ele- 
vator contained  was  equally  Inadmlsdble. 
Whether  or  not  the  books  themselves  would 
have  been  admissible  It  is  not  now  necessary 
to  decide,  as  they  were  not  offered  in  evi- 
dence. It  follows,  therefore,  that  the  In- 
struction asked  by  the  defendant  should  have 
been  given.  For  the  error,  therefore,  in  ad- 
mitting the  evidence  of  Hlnkley,  and  the 
refusal  of  the  court  to  properly  Instruct  the 
Jury,  the  Judgment  of  the  court  below  la 
reversed,  and  a  new  tzlal  granted.  AH  tbe 
Judges  ooacorrins. 


LAWRENCB  V.  FECK. 
Sniireine  Oonrt  of  South  Dakota.    Airil  4, 

AOTKHI  OX  KoTB— Plbadino-^Elbotiox  ov  Dm- 

FB.S3Be. 

1.  To  a  comiriidnt  In  tiie  usual  tatm  upon 
a  promissory  note,  defendant  pleaded  a  general 
denial,  and  that  the  cause  of  action  alleged  tn 
the  complaint  did  not  accrue  within  six  years. 
At  tbe  trial,  the  court,  upon  motion  of  plain- 
tiff, compelled  the  defmdant  to  dect  won 
which  defense  he  would  go  to  trlaL  add, 
error. 

2.  Such  separate  defenses  are  not  lagally 

inconsistent  with  each  other. 

3.  But,  if  they  w^e,  that  of  itself,  under 
our  statute,  would  not  justify  the  court  in  re- 
gniriag  the  defendant  to  stand  upon  OM  ttone^ 
and  abandon  the  otho-. 

(Syllabus      the  Court) 

Appeal  from  drcuit  court,  ^naon  ooanty; 
D.  Hanegr,  Judge. 

ActiMi  by  John  lAwrenoe  against  H.  W. 
Peck  on  a  promissory  note.  Defendant 
pleaded  a  general  denial  and  the  statute  of 
limitations.  A  motion  to  compel  him  to  elect 
on  which  defense  be  would  proceed  was  sus- 
tained, and  defendant  appeals.  ReTMved. 

R.  M.  Dott.  for  appelant  IHllon  ft  Pres- 
tout  for  respondent 

KBLLAM.  J.  This  was  an  action  upon  a 
promissory  note.  The  complaint  was  In  the 


Digitized  by 


8.D.) 


NELSON 


0.  L&DD. 


809 


nmal  fonn,  allegtng  the  nmldng  of  the  note 
and  Its  nonpayment.  The  answer  set  up  two 
defmses:  (1)  A  deni&l  of  "each  and  every 
allegation  of  the  complaint;"  and  (2)  that  the 
cause  of  action  did  not  accrue  within  six 
years  before  the  oommencemnt  of  the  ac- 
tion. Upon  the  trial  the  plalntUC  aslced  the 
court  to  compel  the  defendant  to  dect  upon 
which  defense  he  would  proceed.  The  mo> 
tton  was  allowed,  and  the  defendant  except- 
ed. Having  elected  to  stand  iq>Dn  the  aeocuid 
def«iae,  the  case  was  tried  upon  that  IsBUe 
only.  resDltlDg  In  jndgmoit  for  the  plaintiff. 
From  that  Judgment,  and  after  motl<ai  for 
new  trial  had  been  denied,  defendant  ap- 
peals, and  among  the  errors  assigned  is  that 
of  compelling  defendant  to  dect  upon  whidi 
defense  set  up  in  his  answer  he  would  go  to 
trlaL  We  thlnlc  the  assignment  Is  well  takea 
Section  4915,  Comp.  Laws,  among  other 
things,  proTldee  that  in  actions  arising  on 
contract  "the  defendant  may  set  forth  by  an- 
swer as  many  defenses  and  counterclaims 
as  he  may  baTe^"  In  reteraice  to  the  mean- 
ing and  effect  ot  that  section,  Hiis  court, 
in  Stebblns  r.Laidner,  (S.  D.)  48  X.  W.  Bep. 
817,  said  that  "parties  cannot  be  compelled  to 
^ect  between  two  Incondstent  defenses,  cr 
be  precluded  from  giving  eridmee  under 
one  defense  because  some  other  defense  li 
pleaded  actually  or  apparently  Incontf  stoit 
with  it."  See,  alaot  Pmn.  Uem.  ft  Rem. 
Rlfdits.  I  722;  Bruce  t.  Burr,  67  N.  Y.  237; 
Buhne  T.  Gorbett.  4S  GaL  201;  Bank  t.  Clot- 
son,  29  Ohio  St  78. 

But  the  two  d^enses  thus  separately  al- 
leged were  not  inconsistent.  Two  defenses 
are  not  inconsistent  if  both  may  be  true, 
and  It  might  certainly  be  tme  that  plaintiff 
never  rigned  fba  note  In  sultt  and  that  *the 
cause  ot  acthm  set  forUi  In  plaintHTs  com- 
plaint did  not  aecme  within  six  years  b^ore 
the  commenconait  of  this  action."  The  two 
propositions,  thus  connected  In  one  pleading, 
may  on  the  surface  appear  logically  incon- 
sistent, because,  if  the  first  is  tme,  the  aeo- 
ond  Is  immaterial;  but  they -are  not  Incon- 
sistent in  fbct.  They  are  really  inconsistent 
only  whoi  the  proof  of  one  necessarily  dis- 
proves the  other.  See  Bell  v.  Brown*  22 
Ciil.  671,  where  the  subject  of  Incraslstent 
d«:fensea  is  elaborately  discussed  and  many 
lUuatratlona  fi^ven  of  epedal  defenses  that 
are  com^tent  with  a  denial  See«  also,  Will- 
son  V.  Gleavdand*  80  CaL  192,  where  a  de- 
nial of  the  cause  of  action  was  coupled  with 
a  plea  of  the  statute  of  limitations;  and 
Mott  V.  Burnett,  2  B.  D.  Smith.  where  it 
Is  said  that  a  d^endant  may  deny  the  mak- 
ing of  a  note,  and  also  aver  that  at  the  time 
of  the  making  of  the  note  he  was  an  Infant; 
nnd  Mt  Cormlck  v.  Kaye.  41  Ma  App.  263, 
wh4>rc  it  Is  held  that  a  general  dental,  a  Jus- 
tlflcatlon,  and  the  statute  of  llmltatlona  ore 
not  so  inronfilstent  that  the  proof  of  one  nec- 
rfwarlly  disproves  the  other,  nnd  that  con- 
•pquently  all  may  be  pleaded  in  one  answer; 
and  Barnes  r.  Scott.  (Fla.)  11  South.  Kep. 


48,  where,  In  an  action  on  a  promissory  note, 
a  defense  of  want  of  consideration  was  held 
not  Inconsistent  with  a  denial  of  the  mak- 
ing of  the  note.  In  this  case  the  d^endant 
might  have  known  that  he  never  signed  the 
note  in  suit;  that  his  purported  signature 
was  a  forgery,  but  so  cleverly  done,  and  so 
cloBely  resembling  his  genuine  signature,  that 
he  might  fall  to  satisfy  a  Jury  that  It  was  a 
forgery;  and  It  would  be  a  manifest  Injustice 
if,  because  he  conscientiously  denied  the 
making  of  the  note,  he  should  be  thmhy 
preduded  from  showing  that  the  note,  which 
he  failed  to  satlsfoctorlly  prove  he  never 
signed,  was  barred  by  the  statute  of  limita- 
tions. We  think  the  ruling  of  the  trial  court, 
compelling  defendant  to  elect  \ipon  which  de- 
fense he  would  go  to  trial,  and  conaequ^tly 
to  abandon  tlie  other,  was  an  error  to  the  ap- 
parrat  prejudice  of  ttie  appellant,  for  whlda 
the  Judgment  must  be  reversed.  The  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  a  new  trial.  All  the  Judges  concurring. 


NELSON  V.  LADD  et  oL 
(Supreme  Court  of  South  Dakota.   April  A, 
1888.) 

JoBisDionoH— Waivsb  or  Objsotiors— Judioiai, 
NoTicB  —  Oroinisatioh  or  Covhtt— JnuDic- 
Tioiv  or  CoONTT  Court. 

1.  The  objection  that  the  coort  has  not  Ju- 
risdiction of  the  action  la  Dot  waived  by  a  fail- 
ure to  demur  to  the  complaint,  upon  that 
gronnd,  In  the  coort  below,  and  may  be  taken 
at  any  time,  dther  in  the  trial  court,  or  In  this 
court  OD  appeal. 

2.  This  court  will  take  Jodidal  notice  at 
the  organization,  Jurisdiction,  and  Judges  of  the 
inferior  courts  within  its  jniisdictioD,  estab- 
Ushed  under  general  laws,  and  will  UUce  Judl- 
dal  ootioe  that  the  jurisdiction  of  the  county 
oonrt  of  Moody  county  is  limited  to  actions  In 
which  the  debt,  damaice,  claim,  or  value  of  the 
pn^rty  involved  does  not  exceed  (600. 

8.  ^Mien,  in  an  action  commenced  In  the 
oouuty  court  of  Moody  county,  the  plaintiff 
claimed  damages  In  the  sum  of  $500,  aad  inter- 
est thereon  for  a  period  of  nearly  one  year,  the 
amount  claimed  exceeds  $500,  and  tut  oourt 
has  no  JurisdictiOD  of  the  action. 
(Syllabus  by  the  CourU 

Appeal  from  Moody  county  court. 

Action  by  Oliver  Nelson  against  Joseph 
Ladd  and  another  for  breach  of  a  farm 
Irase.  A  demurrer  to  the  complaint  was 
overruled,  and  defendants  appeaL  Action 
dismissed. 

E.  L.  Powers,  for  appellants.  Brennon 
ft  Oay,  for  respondent 

OORSON.  3.  Thia  la  an  appeal  from  an 
order  overmllng  a  demurrer  to  the  com- 
plaint, made  by  the  county  court  ot  Moody 
cotmty.  Hie  action  was  bnni^t  to  re- 
cover damages  for  an  alleged  breadt  of  a 
farm  lease  by  the  defaulants,  and  the  de- 
mand for  Judgment  Is  as  fbllows:  "Where- 
fore the  plaintiff  demands  Judgment  against 
the  defendants  In  the  sum  of  five  htmdred 
dollars,  with  lutfrest  at  7  per  ceat,  per  on- 
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nam  ftom  October  1,  1800,  besides  Ub  coats 
and  disburse inentB  herein."  The  action  was 
Gommeiiced  In  the  fall  of  1891.  A  demnrrer 
was  Interposed  to  the  oomplalnt»  one  of  the 
grotmdB  of  which  1b  that  the  complaint  does 
not  state  fRcts  snffldent  to  oonstltute  a  canse 
of  actlcm.  TtkB  appdiant  In  this  court  makes 
the  farther  objection  that  the  county  court 
cf  Moody  coanty  hod  no  jurlsdictlcm  ot  the 
action,  for  tiie  reason  that  the  amount 
claimed  is  In  excess  of  fSOO,  which  Is  the 
limit  of  the  Jorlsdlctlon  of  that  ooart,  said 
county  ^*>w«*ifiing  lees  than  10,000  popula- 
tion. 

As  the  qvestbm  of  juriadi.tion  of  the  court 
should  first  be  determined,  we  shall  proceed 
to  ezandne  it  The  objection  that  the  court 
has  not  jurisdiction  t>f  the  case  Is  not  waived 
by  a  fidlnre  to  demur  tq>on  that  ground  In 
the  court  below.  Section  4013,  Gomp.  Laws. 
The  otajectlou  that  the  court  had  no  Juris- 
diction of  the  action  may  be  taken  at  any 
time,  and  in  any  court.  12  Amer.  &  Vtng. 
Enc.  Law,  p.  306;  Coleman's  Api>eal,  79  Pa. 
St.  441;  Doctor  t.  Hartman,  74  Ind.  221; 
Mathle  Mcintosh,  40  Wis.  120;  Thomp- 
son r.  Steamboat,  2  Otdo  St  20;  RUey  t. 
Lowell,  117  Mass.  76. 

By  section  20,  art  S,  of  the  cmistitatlon 
of  this  state,  it  Is  provided  ■that  "the  county 
courts  shall  be  courts  of  record,  and  eliall 
have  original  Jurisdiction  In  all  matters  ot 
probate,  gnardlanablp,  and  settlement  of  es- 
tates of  deceased  persons,  and  such  other 
civil  and  criminal  Jnrisdtctlon  as  may  be 
conferred  1^  law,"  and  section  84  ot  the 
same  artlde  provides  '*tiiat  the  legislature 
may  classify  the  comity  courts  according 
to  the  population  of  the  respecttve  counties, 
and  fix  the  Jurisdiction  and  salary  of  the 
Judges  thereof  accordlnc^."  In  pursuance 
of  the  powers  so  conferred  by  the  constitu- 
tion, the  legislature  of  1880  adopted  a  law- 
being  chapter  78  of  the  Session  Laws  ot  that 
year— fixing  the  Jorlsdlctlon  of  the  coun^ 
courts  as  to  the  "other  dvll  and  criminal 
jurisdiction"  not  fixed  by  the  constitotlon. 
By  section  6  of  said  chapter.  It  Is  provided 
that  they  (county  courts)  shall  have  concur- 
rent Jurlsdlctton  with  the  drcult  courts,  the 
amount  thereffiC  being  limited,  according  to 
the  population  of  the  counUes,  as  follows: 
"*  *  *  and  in  all  oihee  counties,  when  the 
debt,  damage,  claim,  or  Tolue  of  tiie  proper- 
ty involved  shall  not  exceed  five  hundred 
doHars."  These  courts  are  therefore  courts  of 
limited  and  special  Jurisdiction  as  to  "sudk 
other  dvU  and  crimhinl  Jurisdiction  as  may 
be  conferred  law."  The  Jurisdiction  of  such 
courts  betaig  limited  to  a  specified  sum, 
It  can  only  exerdse  Jnrlsdlctlfm  tor  any  pur- 
pose when  the  debt  damage,  or  claim  Is 
within  the  amount  spedfled.  Appellate 
courts  take  Judldol  notice  of  the  organiza- 
tion, Jurisdiction,  and  Judges  of  the  inferior 


courts.  12  Amer.  &  Kng.  SlacL  Law,  p.  182; 
1  Whart  Bv.  |  824;  EUpatrIck  v.  Com., 
31  Fa.  St  198;  Bx  parte  Petenon.  88  Ala. 
74;  Mesh^  v.  Van  Doren,  IS  Wis.  819. 
Such  being  the  role,  this  court  win  take 
Judicial  notice  that  Moody  coontj  bdmigB 
to  tiie  dass  of  counties  in  whidi  the  Jnriadlc- 
tlon  of  the  county  court  Is  limited  to  9600, 
and  that,  trhm  the  debt,  damages,  dtfm,  or 
value  of  property  involved  exceeds  that 
sum.  It  has  no  Jurisdiction  of  the  case  for 
any  purpose. 

Bat,  as  has  been  before  stKted,  the  de- 
mand made  hi  the  complaint  In  ibis  nctioD 
is  for  fSOO,  and  Interest  thereon  from  Oc- 
tober 1,  1890;  and  as  the  action  wan  com- 
menced In  the  f&B  of  1891,  the  amomit 
claimed  exceeds  the  amount  to  which  the 
Jurisdiction  of  that  court  is  limited.  Hence 
the  coanty  court  was  without  Jurisdiction 
met  the  subject-matter.  The  qaestleii  thus 
presented  was  so  fully  considered  and  dls- 
cnssed  in  the  case  of  Pluntett  t.  Bvons. 
PO  N.  W.  Rep.  061,  (decided  by  OOb  court) 
ttiat  a  further  ^cnsskm  at  flu  law  ^ipllca- 
ble  to  audi  cases  does  not  seem  to  us  neces- 
sary. It  is  contended  by  the  reiSKmdeiit  In 
this  case,  as  It  was  contended  In  that  case, 
that  the  plalntifT  can  remit  the  excess  above 
VuOO  diaimed.  But  remitting  the  excess 
would  not  restore  the  Jurisdiction  to  ttie 
county  Gonrt  As  we  said  In  Plunkett  v. 
Bvano^  If  the  smomit  dalmed  to  wtthin 
the  Jurisdiction  of  the  court,  and  by  mome, 
Inadrertoice  the  court  or  Jury  «hoidd  find 
for  the  plaintiff  a  greater  atim,  the  excess 
could  be  remitted,  as  the  court  would  stOl 
have  Jurisdiction  of  the  cause.  But  when 
the  amount  sued  for,  damages  and  interest. 
Is  In  excess  of  the  amount  over  ^rtildi  tiie 
court  has  Jurisdiction,  the  court  Is  witbout 
power  to  act  In  tlie  premises.  It  can  make 
no  order  therein  except  to  dismiss  the  ac- 
tion. As  was  said  in  Bon  v.  BIsacam.  28 
Pac.  Rep.  665,  by  tiie  supreme  court  of 
Kansas,  the  language  of  the  stetute  Is  Im- 
perative. It  lays  down  an  arbitrary  rule. 
The  line  Is  drawn  at  exactly  $300.  and  the 
courts  have  no  authority  to  diange  or  ok- 
large  It  If  the  cotmty  court  of  Moody  coun- 
ty could  take  JtuMIction  when  the  amount 
dalmed  Is  in  excess  of  fSOO,  what  Umltatkm 
wouM  there  be  upon  tiie  Jiirlsdica<m  of  the 
court?  We  are  of  the  opinion,  therefore, 
that  the  objection  to  the  Jarlafilctlon  of  the 
county  court  was  well  taken.  Taking  this 
view  of  tiie  case.  It  becomes  unnecessary 
to  consider  the  suffld«icy  of  tite  complaint, 
and  we  therefore  express  no  opinion  in  re- 
gard to  It  It  appearing  from  the  comidalnt 
ttiat  the  county  oonrt  of  Moody  county  had 
no.  Jurisdiction  of  the  action,  the  Judgment 
of  that  court  is  reversed,  snd  the  court  Is 
directed  to  dismiss  the  action.  AH  the 
ludges  concurring. 
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ALDRICH  et  al.  t.  WILMABTH. 

(Snpreme  Court  oC  Sonth  Dakota.    Jan.  2S, 

1893.) 

AiTTHOKiTr  or  Aqbxt^Action  05  BuiLDixo  Con- 
TRACT — E VI DBNCS— Substantial  PEiiroHMAifGB. 

1.  An  aftent  has  such  authority  as  the  prin- 
cipal actually  or  ostensibly  confers  upon  bim; 
and,  when  oue  holds  another  out  to  the  world 
and  accredits  him  as  hie  asent,  in  determlnlDg 
the  liaUlity  of  thft  ^nctpu  the  qnestion  is  not 
what  authoritT  was  Inteoded  to  be  fiven  to  the 
agent,  but  what  authority  were  third  persoos 
dealing  with  him  justified  from  the  acts  of  the 
principal  In  beUerniK  was  given  to  hfm. 

2.  In  an  aetton  or  the  contraotore  to  reooT* 
er  on  a  building  contract,  evidence  to  prove 
wor^  done  In  a  manner  or  with  material  eEsen* 
ttally  different  from  that  specified  in  their  con- 
tract is  inadmissible  as  contractors  are  bound 
to  construct  the  building  substantially  of  the 
material  and  in  the  manner  specified  In  the  con- 
tract; bnt  evidence  that  the  work  done  hi  the 
mannf*  Bpedfled  in  die  contract  was  done  in  a 
workmanfike  nuuuiOT  Is  admissible,  espeoiall^ 
when  the  defendant  has  pleaded  that  the  work 
was  not  so  done,  and  by  reason  thereof  the  has 
■offered  damage. 

3.  When  contractors  have  In  good  faith  fai- 
teoded  to  and  have  substantially  complied  with 
the  contract,  althoagh  there  may  be  slight  de- 
fects cansed  by  inadvertence  or  unlntentjonal 
omis^na,  they  may  recoven-  the  contract  price, 
lees  the  damage  sustained  on  acooont  of  such 
defects. 

(Srllabua  hy  the  Court.) 

Appeal  from  drcolt  court.  Beadle  cotinty;  I 

A.  W.  Campbell,  Judge. 

Action  by  Oeoi^  W.  Aldricli  and  Jacob 

B.  Huffman,  partners  as  Aldrlch  &  Huff- 
man, against  Alma  B.  WQmarth,  to  recorer 
a  balance  dae  on  a  building  contract  and 
for  extra  work.  There  was  Judgment  for 
I^Blntlffs,  and  defendant  appeala  Affirmed. 

A.  B.  MelTlUe  and  A.  W.  WUmarOi,  for 
appellant  Mouser  &  Yollratb,  for  respond- 
ents. 

CORSON,  J.  This  Is  an  action  to  recover 
a  balance  claimed  to  be  dne  on  a  building 
contract,  and  for  the  value  of  extra  work 
and  material  furnished.  Judgment  for  the 
plaintiffs,  and  the  defendant  appeals.  The 
facts,  briefly  stated,  are  as  follows:  The 
plaintiffs  entered  Into  a  contract  with  the 
defendant  to  erect  for  her  a  brick  building 
for  the  sum  $10500,  of  which  the  sum  of 
$10,600  was  paid  before  the  Institution  of 
this  action,  leaving  a  balance,  as  claimed  by 
the  plaintiffs,  of  $100  stin  due  them  on  the 
original  contract.  They  also  claimed  the 
mm  of  $242.76  OB  due  them  for  extra  work 
and  material  furnished.  The  defendant  de- 
nied that  the  $100  was  due  on  the  original 
contract;  denied  that  more  than  $126.45  was 
due  for  extra  work  and  material;  and  plead- 
ed, as  a  counterclaim,  that  the  plaintiffs  bad 
not  finished  said  building,  and  had  per- 
formed  the  work  on  the  same  In  an  unwork- 
manlike manner,  and  that  by  reason  of  the 
sorelesa  neglect  and  the  cheap  and  unwork- 
manlike manner  In  which  the  building  was 
ecHistntcted,  the  defendant  sustained  damage 


to  the  amount  of  $1,277.00,  fbr  whbdk  she 
donanded  Judgment  The  case  was  tried 
by  a  referee,  who  found  that  the  balance  of 
$100  on  the  original  contract  was  doe  the 
plaintiffs,  and  that  they  were  ^titled  to 
the  sum  of  $235.86  for  «tra  work  and  ma- 
terial furnished.  The  referee  also  found  that 
the  defendant  was  entitled  to  the  snm  of 
$160.25  damages  for  the  fallnre  of  ttie  plain* 
tiffs  to  fully  perform  their  contract  In  ac- 
cordance with  Its  terms,  leaving  a  balance 
due  tlie  plalntltfa,  Induding  Interest,  of 
$206.31,  for  which  he  recommoided  Judg- 
ment should  be  entered  tor  the  plaintiffs. 
On  the  review  of  the  r^ftree's  repOTt,  the 
court  made  a  further  allowance  to  the  de- 
fendant of  the  sum  of  $66.95,  and  entered 
Judgment  for  the  plalntUCs  for  tiie  sum  of 
$139.4^  A  motion  for  a  new  trial  was  made 
in  the  court  below,  and  denied. 

There  are  numerous  errors  assigned,  but 
they  niar  be  condensed  into  four,  whldi  em- 
brace all  that  is  material  to  be  considered 
on  this  appeal,  and  these  are  (1)  that  the 
evidence  was  Insufficient  to  Justify  the  ref- 
eree In  finding  that  the  fotmdatloif  wall  of 
the  building  was  constructed  according  to 
the  terms  of  the  contract  and  specifications; 
(2)  that  the  evidence  as  to  the  agency  of  A. 
W.  Wllmartb.  by  whom  most  of  the  alleged 
extra  work,  as  claimed  by  the  plaintiffs,  was 
ordered,  was  insuffldent  to  Justify  the  ref- 
eree in  finding  that  the  extra  work  was  per- 
formed at  the  Instance  and  request  of  the 
defendant;  (3)  that  the  evidence  was  insuffi- 
cient to  JustlQr  the  fl Tiding  of  the  referee 
that  the  value  of  the  extra  work  and  ma~ 
terial  was  $235.86;  and  (4)  that  the  referee 
erred  in  permitting  the  plaintiffs  to  Intro- 
duce evidence  that  the  foundation  wall  was 
constructed  In  a  good  and  workmanlike 
manner. 

1.  The  contract  provided  "that  three 
fonrttis  of  the  stone  in  the  entire  founda> 
tlon  wall  must  be  of  large  size,  to  reach 
through  the  wall."  The  appellant  Insists 
that  this  clause  in  the  contract  has  not  been 
complied  with,  and  that  the  evidence  wa* 
Insufficient  to  Justify  the  finding  of  the  ref- 
eree that  the  wall  was  constructed  accord- 
ing to  the  terms  of  tlie  contract  Upon  this 
question  several  witnesses  seem  to  have 
been  examined,  three  of  whom  testified  on 
behalf  of  the  plaintiffs,  and  two  or  more  on 
the  port  of  the  defendant  Mr.  Aldrich,  one 
of  the  plaintiffs,  testified  tbat  three  fourths 
of  the  stone  in  quantity  went  through  the 
entire  wolL  Mr..  Huffman,  also  oue  of  the 
plaintiffs,  testified  that,  as  to  the  quantity, 
three  fourths  of  the  stone  went  through,  the 
entire  wall;  and  Mr.  Phillips,  who  had 
charge  of  the  construction  of  the  wall,  testi- 
fied that,  In  actual  cubic  measure,  three 
fourths  of  the  stone  In  the  wall  went 
through.  There  was  evidence  on  the  part 
of  the  defendant  tending  to  prove  that  the 
wall  was  not  constructed  as  specified  in  the 
c<mtract  But  the  fact  that  the  wall  was  so 
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conBtracted  woa  supported  by  the  testlmonr 
of  three  witnesses  on  the  part  of  the  plain- 
tiff, who  seemed  to  hare  had  knowledge  of 
the  facts,  while  the  other  view  was  sup- 
ported by  not  to  exceed  three  witnesses, 
who  did  not  possess  saperior,  If  equal, 
knowledge  of  the  character  of  the  wall; 
hence  this  court  would  not  be  justified  In 
diaturbiuK  the  findings  ot  the  referee  upon 
this  question. 

2.  The  next  qnestton  presented  Is  as  to 
tiie  anthtnlty  of  A.  W.  WUmarlh  to  order 
the  extra  work,  most  of  which,  it  Is  claimed 
by  the  plaintiffs,  was  ordered  by  him.  It  Is 
contended  by  the  learned  counsel  for  the  re- 
spondents that  the  referee  was  fully  au- 
thorlsed  to  find  from  the  pleadings  that  the 
extra  woEk  was  performed  and  the  mateiial 
famished  at  Hie  instance  and  request  of  the 
defendant  We  are  Inclined  to  agree  wltti 
-ttie  connsd  In  this  contention.  It  Is  al- 
leged In  the  complaint  that  the  additional 
labor  was  performed  and  material  fur- 
nished at  the  apetSal  Instance  and  re- 
quest of  the  defendant,  and  that  they  were 
of  the  value  of  $242.76.  The  answer  to  this 
paragraph  of  the  complaint  is  as  follows: 
"And  defendant  admits  that  the  plalntlfCS 
performed  certain  labors  and  fumledied  cer^ 
tain  material  not  pn>vld«l  fOr  In  the  con- 
tnuTt  and  spedflcatlons;  but  Oie  avers  that 
the  plaintiffs,  before  Qm  commencement  of 
this  suit,  presented  an  Itemized  statement 
for  all  the  extra  labor  and  material  so  fur- 
nished, which  items  were  as  follows,  and 
uo  other,  or  different,  except  as  to  the  tile 
on  lot  8,  and  as  to  the  sidewalk."  The  Mil 
of  Items  glren  In  the  answer  comprises 
some  28  items,  and  embraces  nearly  all  In- 
cluded 1^  the  ididntlflb  In  their  complaint, 
the  total  value  of  which,  as  fixed  In  the 
bill  annexed  to  the  answer.  Is  9126.45.  By 
whom  tiie  value  of  the  different  Items  was 
fixed  does  not  appear.  Again,  In  the  answer 
the  d^endant  states  that  "the  defendant 
further  denies  that  plalntUb  are  entitled  to 
credit  for  extras  In  the  sum  of  $242.76,  and 
alleges  that  th^  ore  only  entlUed  to  $126.45, 
and  to  aerea  craits  per  foot  for  the  tile  laid 
«i  lot  8."  And  In  another  paragra[A  of  the 
answer  the  defendant  denies  that  there  Is 
due  the  idaintiCFs  $242.76  or  any  other  sum 
for  said  extras,  except  as  aforesaid,  and  de- 
nies that  such  extras  were  of  flie  nlue  of 
$242.76  or  any  sum,  except  as  aforesaid.  It 
will  be  observed  that  there  Is  no  doiial  that 
tbe  extra  work  performed  and  material  fur- 
nlahed  were  so  performed  and  fuiTilshed  at 
the  Instance  and  request  of  the  defendant 
Only  the  value  of  the  extra  work  and  ma* 
terlal  seems  to  be  deified.  Bnt,  Independent- 
ly of  the  admissions  In  the  [headings,  we 
are  (tf  the  opinion  that  there  was  evidence 
of  the  actual  or  ostensible  authority  of  Mr. 
Wllmar^  to  order  the  extra  woric  that 
justified  the  referee  In  finding  that  llie  de- 
fendant was  liable  flierefor.  Both  of  the 
plaintiffs  testified  that  on  or  about  Mi^ 


18th,  a  few  days  prior  to  the  actual  exoen- 
tlon  of  the  contract  the  defendant  Informed 
them,  at  an  interview  In  regard  to  the 
building,  when  plans  were  examined,  etc. 
that  firom  that  time  on  Mr.  Wllmarth  would 
have  charge  of  the  building;  that  she  bad 
put  the  matter  In  Us  hands,  and  he  wonkl 
have  charge  of  the  buHdlng,  as  superintend- 
ent, as  understood  one  of  them.  There 
was  also  evidence  tmn\r\g  to  prove  that, 
during  the  erectlcni  the  building.  Hie  de- 
fendant with  her  husband,  Mr.  'Vramarth. 
visited  the  building  almost  dally;  that  m 
one  occasion,  when  the  defendant  was  about 
leaving  for  Chicago,  and  wu  spoken  to 
<me  of  the  plalntlflk  about  the  buOdlnA  she 
said  to  him  to  call  on  Mr.  WUmartlL  fOr  any 
directions  durtng  her  absence,  and,  Jthai 
the  plaintiffs  were  urging  &  settlement  she 
again  referred  them  to  Mr.  WUmurUi  as  au- 
thorised to  act  in  the  matter.  The  def  aid- 
ant also  Introduced  In  evidence  on  the  trial 
the  exhibit  annexed  to  her  answer,  showing 
the  extra  work,  which  has  the  following 
heading:  "Statement  <tf  extras  tdui^ed  for 
and  allowed  Aldrich  &  Hoffman,  by  A,  W. 
Wilmorth,  as  agent  for  Alma  B.  Wllmarth. 
^rtdch  were  furnished  said  Aldxlch  ft 
Huffman  on  the  Bills  block  more  than  con- 
tracted for."  This  statement  and  Items  of 
account  were  In  the  handwriting  of  Mr.  ITO- 
marth,  wltii  writing  and  fignres  therecm  In 
pendl  by  one  of  the  plalntUCs.  It  Is  con- 
tmded  by  counsd  for  the  defendant  that 
Mr,  Wllmarth  was  only  an  agent  for  the 
ptuposes  of  this  settlement  for  the  extra 
work.  Assuming  the  term  "agoit"  as  thrae 
used,  was  Intended  to  be  limited  to  the  set- 
tlement, stiU  the  fact  remains  that  Oiese 
claims  were  then  apparently  recognized  as 
valid  claims  so  for  as  the  evidence  In  the 
record  dlsdoBes.  Again  the  defaidant  ad- 
mite  that  she  personally  made  some 
changes  Involving  additional  expff""^, 
directed  Mr.  Wllmarth  to  order  one  or  more 
changes  also.  There  was  evidence  on  the 
part  of  the  defoidant  tending  to  ccmtradict 
the  testimony  of  the  witnesses  for  the 
plaintiffs  as  to  the  acte  and  declarattoiis  of 
tiie  defendant  but  as,  In  our  opinion,  the 
evidence  on  the  part  of  {he  plalntiflb  was 
deariy  sufllclent  to  Justify  the  refOree  In 
finding  that  Mr.  Wllmarth  had  actual  or 
ostendUe  autiiorlty  to  order  the  extra  woA, 
or  which  Justified  the  plaintiffs  In  believing 
he  was  so  authorized.  It  Is  not  necessary  to 
furthw  refer  to  it  "An  agent  has  such  au- 
thority as  tiie  principal  actually  or  ostensi- 
bly confers  upon  him."  Section  3977,  Comp. 
Laws.  When  one  holds  another  out  to  the 
world  and  accredlte  him  as  his  agent  hi 
determining  the  liability  of  the  principal 
the  question  Is  not  what  authority  was 
intended  to  be  given  to  the  agent  but  what 
authority  were  third  persons  dealing  wdth 
him  Justified  from  the  acte  of  the  prindpal 
In  beUevlng  was  given  to  him.  Griggs  v. 
Selden.  68  Tt  561,  6  Atl.  504.  See 
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Wbeder  v.  McGulre,  (Ala.)  S  South.  Rep. 
190,  2  Lowy.  Rep.  Ann.  808,  and  notes, 
where  the  question  of  the  authority  of 
agents  la  ably  reviewed.  Upon  a  careful 
review  of  the  evidence,  we  are  of  the  opinion 
that  the  referee  was  warranted  by  the  same 
In  finding  that  Mr.  Wllmarth,  If  not  actually 
authorized  by  the  defendant  to  order  the 
extra  work,  had  ostensibly  such  authority, 
and  that  the  plalntlfCs  were  Justified  in  be- 
lieving him  to  be  80  authorized. 

It  is  further  contended  by  the  counsel  for 
appellant  that  the  findings  of  the  referee 
that  the  extra  work  and  material  were  of 
the  value  of  $235.86  was  not  supported  by 
the  evidence.  The  evidence  upon  the  ques- 
tion of  the  value  of  the  extra  work  and 
material,  while  not  as  full,  dear,  and  ex- 
plicit as  it  should  have  been.  Is,  we  thiniL, 
suffident  to  sustain  the  referee's  findings. 

On  the  trial  the  plaintiffs  Introduced  evi- 
dence tending  to  prove  that  the  foundation 
wall  was  constructed  in  a  workmanlike  man- 
ner, which  was  received  tmder  objection. 
Counsel  for  the  defendant  Insisted  that  such 
evidence  was  not  admissible  under  the  plead- 
ings. We  cannot  agree  with  counsel  In  this 
contention.  The  defendant  alleged  in  her 
counterclaim  that  the  plaintiffs  constructed 
this  wall  In  an  unworkmanlike  and  negligent 
manner.  In  addition  to  the  allegation  that 
it  was  not  constructed  according  to  the  con- 
tract. Under  these  allegations,  it  becomes 
necessary  for  the  plaintiffs  to  prove,  not 
only  that  the  waU  was  constructed  of  stone, 
of  the  size  called  for  by  the  contract,  but 
that  it  was  also  constructed  in  a  workman- 
like manner,  as  Uiat  was  also  required  by 
the  contract  and  the  pleadings.  Sach  evi* 
dpnce  would  not  have  been  admissible  to 
prove  tliat  a  different  foundation  waU  from 
that  spedfled  In  the  contract  was  construct- 
ed, as  good  as  the  one  called  for  in  the  con- 
tract, as  the  contractors  were  bound  to  con- 
struct the  building  of  the  material  and  In 
fbe  manner  spedfled  In  their  contract,  ex- 
cept as  to  changes  made  In  the  contract 
the  consent  of  all  parties  to  It.  Smith  v. 
Brady,  17  N.  Y.  173;  PhlUlp  v.  Gallant, 
62  N.  Y.  256;  ChampUn  v.  Rowley,  13  Wend. 
25S;  PuUman  v.  Coming,  9  N.  Y.  93;  Pike 
T.  Butler,  4  N.  Y.  360.  But  where  the  build- 
ers have  in  good  faith  Intended  to  and  have 
substantially  complied  with  their  contract, 
although  there  may  be  slight  defects  caused 
by  Inadvertence  or  unintentional  omissions, 
they  may  recover  the  contract  price,  less  the 
damages  snstained  on  account  of  such  de- 
fects. PhUUp  V.  GiiUant,  62  N.  Y.  256; 
Johnson  v.  De  Peyster,  50  N.  Y.  666; 
("Jhu'iiis  V.  lilack.  .">0  \.  Y.  145.  Tlie  referee 
found  that  the  plaintiffs  substantially  com- 
plied with  the  terms  of  their  contract  for 
the  construction  of  the  building,  but  he  also 
found  they  departed  from  Its  terms  in  cer- 
tain minor  respects,  and  properly  allowed 
the  defendant  damages  therefor.  The  de- 
parture from  the  terms  of  the  contract,  ex- 


cept when  assented  to  or  required  by  the 
defendant,  as  found  by  the  referee,  seems 
to  have  resulted  from  some  misunderstand- 
ing, and  was  not  an  intentional  violation  of 
the  contract,  and  we  are  of  the  opinion  that 
the  referee  and  court  below  properly  held 
that  the  plaintiffs  were  ^titled  to  recover 
upon  thdr  contract  for  the  balance  due 
thereon,  and  for  the  extra  work,  less  the 
damages  sustained  by  the  defendant  Find- 
ing no  error,  the  Judgment  at  the  drcnlt 
court  is  affirmed. 

On  Rehearing. 
(Harch  29.  189S.) 

BENNETT,  P.  J.  A  decision  in  the  above- 
entitled  cause  was  rendered  by  this  court 
on  the  25th  day  of  January,  1893,  affirming 
the  Judgment  of  the  court  below.  A  mo- 
tion for  a  rehearing  is  now  made  by  the 
appellant,  based  upon  the  foUowing  alleged 
errors  of  this  court:  (1)  Snstalnlng  the  Judg- 
ment of  the  court  below  as  to  the  agency 
of  A.  W.  Wilmarth  and  his  authori^  to 
order  extra  work  to  be  done.  (2)  Error  In 
holdhig  that  Exhibit  13  eatabllahed  the  value 
of  the  extra  work  as  shown  in  said  exhibit, 
while  the  value  was  positively  denied  by 
the  defendant  in  his  answer,  there  being 
no  evidence  of  value  upon  which  the  de- 
fendant could  be  diarged  for  the  extras 
furnished.  (3)  While  A.  W.  WUmorth  was 
not  the  agent  of  the  defendant  for  any  pur- 
pose, the  defendant  shotild  be  credited  for 
the  undisputed  damages  resulting  from 
failure  of  the  plaintiffs  to  put  In  the  O.  O. 
base  In  the  basement  and  storeroom.  (4) 
The  court  below  erred  in  not  allowing  the 
def^dant  rent  because  of  the  failure  of 
the  plaintiff  to  complete  the  building  at  the 
time  specified  in  the  contract  The  motion 
for  a  rehearing  presents  nothing  which  calls 
for  a  re-examinatlon  of  the  points  preswted. 
The  value  of  the  extra  work,  as  shown  by 
Exhibit  13,  is  admitted  by  defendant's  an- 
swer to  be  $126.45;  the  amount  found  to 
be  due  by  the  referee,  and  upon  examtnaticm 
by  the  court  below,  was  $235.86,— a  differ- 
ence of  $109.41.  This  was  found  to  be  due 
by  the  referee  and  court,  having  iMfore 
them  the  original  witnesses,  and  having  the 
means  of  better  Judging  of  the  weight  of 
the  testimony  than  can  an  appellate  trt- 
bnnaL  Upon  lamination  of  the  abstract, 
however,  we  find  that  it  was  supported  by 
some  evidence;  for,  when  the  witness  Huff- 
man was  testifying  in  reference  to  the  items 
as  found  in  Exhibit  13,  he  sold  the  "labor 
bestowed  and  the  material  furnished  was 
at  reasonable  prices."  This  evidence,  while 
weak,  yet,  uncontradicted,  and  taken  In 
connection  with  the  review  of  the  court  be- 
low, upon  the  referee's  findings,  must  t>e 
taken  as  suffldent  to  sustain  the  findings. 
The  question  of  the  agency  of  Mr.  WUmarth 
was  fully,  and,  we  think,  condusively,  shown 
by  acts  and  authority  of  the  defendant 
This  branch  of  the  case  was  thorouglUy 
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gone  over  in  the  former  opinion,  and  it 
would  entaU  a  useless  expenditure  of  time 
and  money  to  grant  a  rehearing  on  this 
groond.  The  motion  for  a  rabearlDf  !■  tbere- 
fora  OTerrnled. 


McGOBMICK  HABVBSrma  HACH.  GO. 

T.  SNBniGAB  et  al. 
(Siwrune  Coort  of  South  Dakota.  Uavdi  22, 

1S93.) 

Appsai^^cbstitdtiox  or  Farties. 

Where  the  court  has  acqolred  no  jmia- 
dietlon  of  the  administrator  of  an  estate  or  of 
the  ■ubject-matter  of  the  litigation,  it  has  no 
power  to  subfltitute  another  party  to  tJke  action, 
and  a  motion  made  for  that  pocpose  will  be 
orerruled. 
mrUabns  bj  the  Goort.} 

Action  by  the  McCormlck  Harvesting  Ma- 
chine Company  against  Henry  F.  Snedigar 
and  Charles  F.  Wliltney,  administrator  of 
John  8.  Tattle,  deceased,  on  promissory 
notes.  There  was  Judgment  for  plaintiff, 
and  defendant  Whitney  appealed.  The  ap- 
peal being  dismissed,  (53  N.  W.  Rep.  83,) 
Whltn^  moved  to  amend  it  Motion  de- 
nied. 

BENNBTT,  P.  J.  This  cause  came  to  ns 
on  appeal  at  the  April  term,  1892.  A  mo- 
tion was  filed  br  the  respondent  to  dismiss 
the  appeal  for  the  reason  that,  long  before 
the  appeal  was  taken,  Wbitney,  the  adminis- 
trator of  one  of  the  defendants,  had  re- 
signed and  been  discharged,  and  his  securi- 
tiea  released  from  liability  on  that  account 
The  purported  appeal  was  taken  by  Whit- 
ney as  such  administrator.  Upon  tb»  hear- 
ing the  appeal  was  dismissed,  and  an  opin- 
ion filed  October  4,  1892,  stating  that  an 
appeal  by  and  In  the  name  of  an  administra- 
tor, taken  after  he  has  been  fully  discharged 
as  such,  and  a  new  administrator  has  been 
ai^lnted  and  qualified,  gives  tne  appellate 
court  no  Jurisdiction  over  the  estate,  and 
will  be  dismissed,  llie  appellants  now  ask 
that  the  appeal  be  amended  by  inserting 
the  name  of  Grace  Edmunds  In  the  title  of 
the  case  In  Hen  of  Charles  F.  Whitney,  and 
subsUtnte  the  word  "administratrix"  for  the 
word  "administrator."  We  cannot  see  how 
we  can  comity  with  the  request,  as  we  have 
declared  that  we  have  acquired  no  Juris- 
diction of  the  administrator  by  virtue  of  the 
attempted  appeal  made  by  the  former  a^- 
mlnlBtrator,  Whitney.  The  case  not  being 
in  our  court,  we  liave  no  power  of  eub- 
stltution  or  otherwise.  If  this  cause  of  ac- 
tion had  ever  been  properly  in  our  court 
by  appeal,  and  one  of  the  parties  had  died 
or  become  disqualified  to  act  pending  the 
apponl,  then  this  court  eonld  exercise  Its 
power  to  bring  the  legal  representative  Into 
the  case  as  one  of  the  incidents  of  the  ex- 
ercise of  Its  Jurisdiction.  The  section  of  the 
Compiled  Laws  (4881)  dted  by  the  appel- 
lants con  have  no  eftect  In  the  case  at  bar. 


Hie  proiiedons  of  the  statute  have  reference 
solely  to  causes  where  the  death  or  dlsabDi- 
ty  of  the  party  occurs  prior  to  the  de- 
termination of  the  cause;  and  the  court  In 
wliich  the  case  is  pending,  t^n  notice  to 
suc^  person  as  it  may  direct,  may,  in  its 
dl8cretl<m,  order  the  action  to  abate,  nnlen 
the  some  be  continued  by  the  proper  par- 
ties. But  all  these  proceedings  are  contem- 
plated by  a  court  then  having  Jurisdiction  ot 
the  action.  We  regret  onr  inability  to  grant 
Qie  request  of  the  appelant  because  of  the 
large  amount  involved  in  the  controveny, 
and  from  the  ftict  that  the  dismissal  of  the 
appeal  leaves  the  appellant  without  Its  bene- 
fit, as  the  right  of  appeal  has  been  lo«t 
the  lapse  of  time.  Having  no  Jnzisdlctlni, 
we  can  make  no  order  In  the  cshl  Ibe 
motion  for  Bubstttation  is  denied. 


MILLER  r.  WAY  et  aL 
(Supreme  Court  of  South  Dakota.   Manb  SS; 

1893.) 

B]LL  or  BzcKFnoNB  —  EzTKNBiox  or  Tims  or 
Piling — FsKroBiiAXCE  of  Conditions. 
When  a  party  has  been  granted  a  right 
under   specific   conditions,  and  the  cmidltiona 
have  been  complied  with,  the  party  acquires  a 
right  of  which  the  court  cannot  deprive  him. 
either  by  a  revocation  of  the  order  imposing  the 
conditions  or  Inquiring  Into  mattm  affecting 
the  merits  of  the  order  previons  to  Its  being 
granted,  ^e  opposing  par^,  having  aoecpted 
the  conditions,  is  bound  to  atude  by  toe  resnlta. 
(Syllabus  by  the  ConrtJ 

Appeal  from  droiiit  ocnut,  Ckufew  oomity. 

Actltm  Iqr  Jaoob  L.  Miller  against  Alvin 
3.  Way  and  others.  Jndgnwnl  for  plaintiff. 
Defendants  appeal.  Motion  to  strike  bUl  of 
exoeptlona  from  the  record.  Denied. 

Schnuler  &  Lewis,  (Crawford  &  De  Land, 
of  oonnsel.)  for  appellants.  Wood  A  Boell. 
(Homer  St  Stewart;  of  ooonselO  for  rapond- 

emt 

BHNNEITT,  P.  J.  Hie  above-entitied  cause 
was  tried  In  the  circuit  court  of  the  seventh 
Judicial  circuit  of  this  state,  on  the  19tb  day 
of  September,  1890,  and  Judgment  rendered 
and  duly  entered  on  that  day  In  favor  of  the 
plaintiff,  and  against  the  defendants.  Notice 
of  the  entry  of  such  Judgment  was  duly 
served  on  defendants'  counsel  on  the  ISth 
day  of  October,  1890.  No  order  of  court 
has  ever  been  made  or  entered  extending  or 
enlarging  the  time  for  preparing,  serving, 
and  settiing  a  bill  of  exceptions  herein. 
There  was  an  oral  agreement  of  counsel  to 
extend  the  time  for  settling  bill  of  excep- 
tions and  other  acts  on  appeal,  provid- 
ing appeal  was  completed  In  time  to  place  It 
upon  the  calendar  of  the  April,  1891,  tenn  of 
this  court.  No  bill  of  exceptions  was  ever 
prepared,  tendered,  or  served  by  the  defend- 
ants upon  plaintiff's  counsel  before  the  April. 
1S91,  term  of  the  supreme  court,  or  before 
the  month  of  April,  and  not  until  the  month 
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of  December,  1891.  TbB  tEonscrtpt  of  the 
testimony  In  the  oourt  below  waa  not  or- 
dered  from  the  offldol  stenographer  of  nld 
lower  court  until  late  in  the  winter  of  1881, 
more  ttun  five  montba  after  the  trial.  On 
March  10^  1801.  Patton.  defoidaDts*  senior 
counsel,  came  Into  fbe  office  of  plaintiff's 
attomeiyat  at  Bapid  01^,  S.  D.,  and  stated 
that  be  was  then  ready  to  commence  at  onoe 
the  preparation  oC  his  Ull  of  aceptions  here- 
in, and  wanted  a  stipulation  extending  time, 
which  plain tUTs  attomers  refused  to  glTe, 
and  stated  to  said  Fatten  that  it  was  then 
too  late  to  get  In  the  April,  ISM,  term  of 
the  supreme  court,  under  the  rules  of  that 
court,  and  that  they  had  already  Informed 
their  client  that  the  defendants*  time  to  ap- 
peal had  expired,  and  that  th^  (pbUntHTs 
attorneys^  ootdd  not.  under  the  drcaautaH' 
ces,  give  may  farther  time.  That  on  May 
3,  1891,  the  sold  motlmi  for  a  new  trial  was 
regnlarly  brought  <m  for  hearing  before  the 
HonoraUe  John  W.  Nowlln.  Judge  of  the 
serenth  circuit,  and,  after  a  full  argument 
and  hearing,  the  saSd  motion  was  denied  and 
ovoTuled.  On  August  11,  1^1,  def«idants 
Way  and  Stenger  agreed  that  defendants 
should  pay  the  judgment  herein  In  the  early 
part  at  Norember,  1881,  and  employed.  G. 
h.  Wood,  one  of  plaintiff's  attom^)«<  to  ln> 
stltute  prooeedlngs  for  the  purpose  of  uncoT- 
erlng  property  of  and  oompeUlng  defendant 
Peterson  to  omtribute  his  share  towards  the 
payment  of  said  judgmmt  On  XoTomber 
1,  ISSl.  plalnturs  counsel  notified  the  de- 
fendants Stenger  and  Buckingham,  1^  letter, 
that  the  judgment  must  be  paid  wltliout  fnr^ 
ther  delay.  On  NoTembor  80i  1891,  de- 
fendants and  appellants  served  notice  that 
tbey  would  move  the  ^^mmible  William 
Gardner,  judge  of  tlie  serenth  judldal  oir- 
cult  of  tile  state  of  South  Dalnita,  at  the 
thne  and  i^aoe  fixed  In  said  notice,  for  an 
order  extending  the  time  to  prepare  and 
serve  A  notloe  ot  Intention  to  more  fbr  a 
new  trial,  motion  for  a  new  trial,  and  bUl 
of  exceptions  In  said  cause.  Judge  Gardner 
being  disqualified,  by  his  written  request 
the  same  was  transferred  for  hearing  to  the 
Honorable  caiaries  M-  Thomas,  judge  oi  the 
di^th  judicial  circuit  of  this  state,  at  Dead- 
wood,  S.  D.,  and  the  mtiA  motion  was  heard 
mi  Deoembw  1,  1801,  and  the  said  moUon 
was  BO  far  granted  as  to  extend  the  time 
to  prepare  and  serre  a  bill  of  exceptions, 
to  the  granting  of  which  said  order  the 
plaintiff,  by  his  attorneys,  at  the  time  ex- 
cepted- 

The  bUl  of  exertions  herein  was  settled 
by  Judge  Thomaa  on  the  ISth  day  of  Jan- 
uary, 1882,  to  the  settlement  of  wbkdi  the 
plaintiff  at  the  time  duly  excepted,  and  this 
Is  the  abty  bUl  of  exceptions  erw  proposed 
or  aettied  her^  and  which  the  plaintiff 
now  adv  to  hare  stricken  from  the  record, 
because:  (X)  That  nether  the  Htmorable 
William  Gardner,  judge  of  the  seventh  ju- 
■dldal  circuit  of  said  state,  nor  the  Honorable 


Charles  M.  Thomas,  judge  of  the  eighth  ju- 
dicial drcttit  of  said  state,  had  jurisdiction 
or  anthority  to  revive  or  extend  the  time 
for  serving  or  setffli^  the  bill  of  excepti<ma 
(2)  That  more  tiian  one  year  and  two  mcmths 
had  elapsed  since  the  said  cause  was  triad 
by  the  Judge  of  tlw  aald  seventh  Judicial 
droolt,  a  Jury  being  waived;  and  at  the  time 
of  the  settlement  of  said  Mil  of  exceptions 
It  was  then  too  late  for  the  aettiement  of 
the  same,  under  the  statute.  0)  That  the . 
grounds  and  reasons  set  forth  in  the  defoid- 
ants*  and  apjwUwittf  apidloation  to  the  Htm- 
orable WlUIam  Gardner,  judge  of  said  sev- 
mth  judletal  droolt,  and.  his  request, 
transferred  to  the  Honombla  Charies  M 
Thomas,  judge  of  the  said  d^th  Judldal 
diottlt.  to  revive  and  extend  the  time  within 
which  to  prepare  and  have  settled  a  bill  of 
fixoeptkais  In  tlds  case,  were  not  suffldent. 
In  dtiier  substance  or  form,  to  justify  tlm 
court  In  granting  sncih  application,  tqion  the 
facts  Bhown  on  such  application  and  the  affi- 
davits of  Buddngham,  Browi^  and  Fatttm 
In  support  thereof.  The  oourt  was  not 
warranted  In  granting  an  order  reviving 
Uw  time  vrtthin  which  a  Mil  of  exceptions 
might  be  served  and  settled.  (JB)  niat  tiie 
defendants  and  appeUanta  abanduied  an 
right  and  intention  to  prepare  and  serve  and 
settle  tile  bill  <tf  exceptions  her^.  for  the 
reason  that  the  said  defendants  and  appel- 
lants made  and  served  upon  the  plalntUTs 
attom^B,  (m  the  3d  day  of  May,  1881,  a 
motlcm  for  a  new  trial  herein,  tm  the  groonda 
of  newly-dlacovered  evidence,  which  said  mo- 
tion for  a  new  trial  was  brought  on  for  hear- 
ing before  tiie  Honorable  John  W.  NowUn, 
^idge  of  the  sold  seventii  Judicial  ohxmlt,  on 
the  20th  day  of  July,  1881.  and  by  aald  Jndge 
overruled,  and  no  appeal  taken  therefrom. 
(6)  That  no  ctfort  was  made  to  prepare, 
serve,  or  settle  said  liOl  at  exceptions  within 
the  time  sllowed  by  law,  or  within  a  reaaon- 
aUe  time  after  the  trial  of  said  canae  In  tiie 
sold  circuit  court  (7)  "niat  the  said  defend- 
ants  and  appellants  have  been  negligent  and 
indifferent  and  acted  In  bad  faith  in  prepare 
Ing.  Berriug.  and  settling  said  bill  ot  excep- 
tions. (8)  That  the  statutoiy  time  had  long 
dnoe  elapsed  for  tiie  settisment  of  aald  bill 
of  exceptions,  and  good  cause  was  not  shown 
In  furtherance  of  Justice  to  authorize  tiie 
oourt  to  revive  or  extend  sucsh  time.  (9)  The 
cause'  shown  in  said  applloatimi  for  an  en- 
largement of  time  waa  wholly  InmfficleBt 
to  excuse  fbte  bidies  and  default  of  the  de- 
fendants and  appeUanta  In  not  procuring  the 
settlement  of  said  bill  of  exceptions  wttUn 
the  period  allowed  therefbr  ^  tiie  atatnte, 
or  wlttibi  any  reasonable  time  after  the  trial 
of  sold  cause  to  said  drouit  oourt 

The  order  giving  the  OKtenalmi  ot  time 
was  made  upon  condition  '*that  defiendanta 
pay  or  tender  to  said  attorn^  for  plaintiff, 
on  or  before  the  settlement  of  said  bill  of 
exceptions,  all  of  pl^tUTa  costs  taxed  in 
said  action,  taidnmng  stetutory  attorneys' 
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fern  nnd,  In  addidon  thereto,  a  farther  sum 
of  3^100  to  plalntlGTs  attorney."  The  defend- 
ants complied  with  the  conditions  Imposed 
upon  them,  which  were  accepted  by  the 
plaintiff.  Thin,  we  think,  entitles  them  to 
an  extension  of  time  In  which  to  prepare 
and  settle  a  bill  of  esseptlons,  and  precludes 
the  necessity  of  considering  any  questions 
which  might  have  been  raised  as  to  their 
right  for  snoh  extension  prior  to  the  Imposi- 
tion and  acceptance  of  the  terms.  When  a 
party  has  been  granted  a  right  under  spedfio 
condttlcms,  and  the  conditions  have  been 
complied  with,  the  party  acquires  a  right 
of  which  the  court  cannot  deprive  him,  ^ther 
by  a  roTOcatlon  of  the  order  imposing  tlie 
condltionB  or  inquiring  into  matters  affect- 
ing the  merits  of  the  order  previous  to  Its 
being  granted.  The  opposing  party,  iiflvtng 
accepted  the  conditions,  is  bound  to  abide 
by  the  results.  Relber  r.  Boos,  (Pa.  Sup.) 
1  AtL  Rep.  422;  Van  FUet  r.  Conrad,  95  Pa. 
St  405;  Webster-GloTer  Lumber  &  Manufg 
Oa  T.  St  Croix  Co.,  71  Wis.  317,  36  N.  W. 
Rep.  864;  Caril  t.  Oakley,  97  N.  T.  633. 
Holding  these  Tlews,  It  becomes  unnecessary 
to  review  the  other  points  raised  by  the  re- 
spondent The  motion  to  strike  out  the  bill 
of  exceptions  Is  denied,  and  the  case  will 
be  placed  upon  the  calendar  for  argoment  ai 
the  April  term,  1883. 


AliBBIGHT  et  al.  t.  SMITH  et  al. 
fSnprone  Court  of  South  Dakota.   Uareh  22, 
1S83.) 

UbOEA,X10*B  hlZS  —  KlGHTS  Or  BUBCOSTBAOnUh-i 

COXBTITUTIOITAL  LaW. 

1.  By  section  5470,  Comp.  Iaws,  a  subcon- 
tractor is  entitled  to  a  lien,  as  defined  In  the 

Preceding  section,  for  labor  done  or  matoial 
umished,  if,  within  60  days  after  the  doing  of 
the  labor  or  the  fornlBhlng  of  the  matraiaU  he 
file  witti  the  clo'k  of  the  circuit  court  of  the 
proper  county  or  subdlTlaion  the  account  of  the 
demand  due  him  as  therein  provided. 

2.  Such  lien,  within  the  limit  of  the  con- 
tract price  between  owner  and  contractor,  may 
be  enforced,  Irrespective  of  the  state  of  the  ac. 
count  between  the  owner  and  contractor,  or  the 
amount  due  or  unpaid  upon  such  contract. 

3.  So  construed,  said  section  6470  is  not 
nnconstitutional,  as  impairing  the  oblUratlon  of 
the  contract  between  the  owner  and  the  eon- 
tractor. 

(Syllabus  by  the  Court) 

On  rehearing. 

For  decisliui  <hi  i^peal,  see  la  N.  W. 
Rep.  58a 

KELLAM,  J.  The  former  opinion  of  this 
court  may  be  found  In  51  N.  W.  Rep.  590, 
where  the  qneetlona  th^  considered  as  con- 
trolUug  In  the  case  were  discussed  at 
length.  A  rearguraent  ^^as  allowed  princi- 
pally upon  the  ground,  ns  ui^ed  l>y  npppl- 
lants,  that  this  court  iiad  failed  to  appre- 
hend and  give  tlie  proper  effect  to  the  vari- 
ous amendments  by  successive  legislatures, 
by  which  the  orl^nal  law,  adopted  from 


Iowa,  and  appearing  as  chapter  31  of  the 
Code  of  (Mvil  Procedure,  has  become  the 
present  chapter  of  posribly  Incongruous  sec- 
tions upon  the  subject  of  mechanics*  llen«. 
Having  patlaitly  reviewed  the  whole  ground 
as  w^  as  we  were  able,  with  the  as^t- 
ance  of  elaborate  briefb  on  both  sides,  we 
are  satisfled  th&t  our  former  decision  of  this 
case  was  right  The  contention  between 
the  parties  here  is  as  to  the  meaning  and 
effect  of  section  5470,  Comp.  Laws,  consid- 
ered with  reference  to  and  in  the  li^t  of  its 
liistory,  and  the  bearing  upon  it  of  other  sec- 
tions of  the  law.  The  original  section  was 
section  666  of  the  Code  of  Civil  Procedure, 
and,  as  imported  from  Iowa,  provided  that 
the  subcontractor  might  give  notice  to  the 
owner,  before  or  when  he  famished  the  labor 
or  material,  of  his  intention  to  do  so;  after 
wards,  and  within  30  days,  make  a  settie- 
ment  with  the  contractor  therefor,  and  file 
a  statement  thereof  with  the  (derk,  giving 
a  copy  of  the  same  to  the  owner,  etc.;  and 
this  would  enUtie  him  to  a  lien  for  the 
amount  due.  Section  5472,  a  part  of  the 
same  original  law*  was  designed  to  save 
the  lieu  In  cases  where  the  subcontractor 
had  neglected  to  give  the  notice  before  or 
at  the  time  of  furnishing  the  material  or 
doing  the  labor.  It  provided  that  In  such 
case  he  might  &t  any  time  within  six 
months  after  such  material  was  furnished 
or  labor  done,  make  a  verified  statement  of 
the  same,  give  notice  to  the  owner,  and  file 
such  statement  with  the  clerk,  and  he 
should  have  a  lien,  but  only  to  the  extent 
of  the  balance  due  from  the  owner  to  the 
contractor  at  the  time  of  the  service  of  such 
notice  and  statement  Section  5473  pro- 
vides that  if  the  contractor  refuse  to  make 
the  settiement  with  the  subcontractor  re- 
ferred to  In  the  said  original  section  666. 
Code  Civil  Proe.,  the  subcontractor  may 
make  his  own  just  and  true  verified  state- 
ment of  the  labor  done  or  material  for- 
nlshed,  giving  the  same  to  the  owner,  and 
within  thirty  days  filing  a  copy  of  the  same. 
Section  5474  then  provides  that  such  certiH- 
cate  of  settiement  between  the  contractor 
and  subcontractor  shall  Justify  the  owner  hi 
withholding  from  the  contractor  the  amount 
thereby  appearing  to'  be  due  the  subcon- 
tractor. In  1881,  by  chapter  94,  the  legisla- 
ture amended  section  656,  the  original,  as 
before  observed,  of  our  present  section  5470, 
Comp.  Laws,  by  striking  out  the  provlsloii 
as  to  a  settiement  between  the  contractor 
and  subcontractor  and  the  filing  of  the  same, 
nnd  provided  that,  within  60  days  after  fur- 
nlslUng  the  material  or  doing  tlie  labor,  he 
should  file  his  own  verified  statement  of  the 
amount  due  him  tiierefor,  and  by  adding 
that  a  failure  to  file  the  same  within  the 
time  prescribed  should  not  defeat  the  Iter, 
except  as  against  purchasers  or  Incum- 
brancers lu  good  fulth  without  notice,  whose 
rights  acci-ued  after  the  60  days,  and  be€or« 
any  claim  for  Uen  was  filed,  and  as  against 
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the  owners,  **except  the  amount  due  the 
contractor  at  the  time  of  filing  the  Bame." 
This  left  the  law  so  as  to  require  the  auh- 
contractor  to  glTe  notice  to  the  owner  that 
he  was  about  to  do  work  or  fumlBti  mate- 
rial for  the  contractor,  and  to  make  and 
file  his  verified  statement  of  the  woi^  or 
material  so  done  or  furnished  within  GO 
days,  and  thus  establish  his  lien  therefor, 
proTided,  that,  if  he  did  not  file  such  state- 
ment within  the  time  prescribed,  then  his 
lien  should  not  be  good  against  the  snbse- 
qoent  purchasers  or  incumbrancers  named, 
or  against  the  owner,  except  as  to  the 
amount  still  due  the  contractor.  Bat,  as 
obserred,  it  struck  out  all  provision  for  a 
settlement  between  subcontractor  and  con- 
tractor, and  for  notifying  the  owner,  and 
filing  such  settlement,  and,  it  would  seem, 
undermined  or  nutde  inoperative  section 
659,  Code  Civil  Proc,  (section  5473,  Comp. 
Laws;)  for  it  wiped  out  and  extlngutehed  the 
entire  requirement  of  settlement,  noncom- 
pliance with  which  was  tbe  only  condition 
upon  which  such  section  was  to  have  ef- 
fect Section  650  (section  5473,  Comp. 
Laws)  was  only  a  sequel  to  the  settlement 
feature  of  the  original  section  656,  and  it 
would  seem  that,  when  such  fenture  of  set- 
tlement was  dropped  out  of  the  li\w,  all  Its 
Incidents  went  with  It;  that,  there  being  no 
longer  any  settlement  provided  for,  the  no- 
Uce  predicated  vfioa  it  also  became  obsolete. 
Bat  in  1883,  toy  chapter  84,  a  more  radical 
cluingf  was  made  concerning  the  richts  of 
Bobcontracton,  by  striking  out  of  said  old 
sectton  656  the  provision  as  to  notioe  by  tlie 
subcontractor  to  the  owner  of  his  luti-iition 
to  furnish  labor  or  materlsL  So  that,  h> 
far  as  the  suiicontroctor's  riglits,  as  defined 
t<y  this  section,  are  concerned,  no  prior  oi- 
dontemporaneous  notice  Is  necessai-y,  be- 
cause the  provldon  requiring  it  was  de- 
liberately dropped  out  by  the  amendment 
of  1SS3,  and  no  subsequent  notice  drawn 
from  the  service  of  a  copy  of  the  settle- 
Dient  Is  required,  because  t)ie  entire  pi-ovi- 
■Ion  for  a  settlement  upon  wlilch  such  sub- 
sequent notice  depended,  and  of  wlUoh  it 
was  an  Inddent,  waa  rt^fvOM  by  Ibe  amendf 
ment  of  188L 

'Hie  section,  as  so  amended,  is  section 
E^70,  Comp.  Laws,  the  one  we  are  now  con- 
siUbiing,  and  gives  the  sut>contmctor  a  lien 
for  the  amount  due  him,  if,  within  60  days 
after  the  material  shall  have  been  furnished 
or  the  labor  performed,  he  file  in  the  clerk's 
ofDco  a  Just  and  true  account  thereof,  etc. 
It  further  expressly  provides  that,  if  he  fall 
to  file  such  account  within  said  60  days,  his 
lien  shall  be  good  only  to  the  extent  of  the 
amount  due  the  contractor  at  the  time  he 
does  file  such  account,  thus  making  stUI 
plainer.  If  possible,  the  Intent  of  the  leels- 
lature  that,  if  he  did  so  file  the  account  with- 
in the  time  named,  he  should  have  a  Hon 
for  the  fall  amount  due  him.  without  re- 
gard to  the  state  of  the  account  between  the 
v.£4N.w.no.l2— 52 


owner  and  the  contractor.  In  this  esse  It 
Is  conceded  that  the  respondents,  as  sub- 
contractors, did  file  their  account  within 
the  60  days  prescribed,  and  In  our  opinion 
no  other  or  different  noti<^  was  required 
from  them.  App^Qants  dte  a  number  of 
coses  from  Iowa  construing  their  lien  law. 
and  urge  the  familiar  rule  that.  In  adopting 
the  Iowa  law,  we  adopted  the  construction 
which  the  courts  of  that  state  had  given  it; 
but  this  case  did  not  arise  under  the  bor- 
rowed law,  but  under  a  law  so  amended 
and  changed,  as  we  have  endeavored  to 
show,  as  to  make  it  a  distinctly  different 
law,  to  whl(^  the  Iowa  cases  are  to  such 
extent  inapplicable. 

Another  point  raised  by  the  appellants, 
which  we  feel  required  to  notice  briefly, 
Is  that  req>ondents  as  subcontractoza  were 
bound  to  take  notice  of  the  terms  of  the 
bonding  contract  between  the  owner  and 
the  contractors,  one  of  which  was,  as  found 
by  the  referee,  that  payments  should  be 
made  thereon  as  the  work  progressed.  But 
assuming,  not  only  that  respondents  should 
be  charged  with  notice  of  this  agreement 
between  the  owner  and  the  contractors, 
but  that  they  had  actual  knowledge  of  jt.and 
furnished  the  material  In  question  In  view 
of  it,  we  do  not  perceive  how  It  could  af- 
fect the  questions  In  this  case.  Such  agree- 
ment only  fixed  the  time  when  payments 
should  become  due  from  the  owner  to  the 
contractors.  The  distinctive  feature  of  the 
lien  law  is,  as  we  construe  it,  that  the  sub- 
ccmtractor  looks  for  bis  security,  not  to  the 
money  earned  by  the  conti-actor,  but  to  the 
property  Itself.  It  is  true  that  the  subcon- 
tractor's rights  are  subordhiate  to  the  terms 
of  the  contract  between  the  owner  and  the 
contractor;  that  Is,  he  could  not  furnlA 
and  have  a  lien  for  brick  for  the  construc- 
tion of  a  building  which  the  owner  had  con- 
tracted to  have  built  of  wood,  nor  could  he, 
we  think,  do  labor  or  famish  material,  and 
have  a  Hen  therefor,  in  excess  of  what  the 
owner  was  to  pay  for  the  building.  Wheth- 
er the  law  under  consideration  does,  or 
whether  the  legislature  could  enact  a  valid 
Iiiw  which  would,,  make  the  on'ner's  prop- 
erty chargeable  with  the  payment  of  sut>- 
conti-nctors'  liens,  exceeding  in  the  ag- 
gregate the  contni't  cost,  are  questions  not 
presented  In  this  case.  We  do  not  think 
there  Is  anything  In  the  facts  found  as  to 
when  or  how  paymmts  become  due  that 
would  preclude  respondents  from  assertlitg 
their  lien. 

IiOstly,  it  Is  contended  that  if  the  statute 
means  what  we  construe  it  to  mean,  it  ts 
obnoxious  to  the  coustltutlonnl  objection 
that  it  Impairs  the  obligation  of  the  contract 
between  the  owner  and  the  contractor.  If 
this  question  were  now  presented  for  the 
first  time  for  Judicial  examination  and  set- 
tiement,  we  confess  we  might  healtate;  tojit 
the  question  has  several  times  hem  directly 
presented  to  different  courts.  In  Lslrd  r. 
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Noonan,  (MUm.)  SO  N.  W.  Eep.  354,  the 
question  was  dlatiuctlvely  discussed.  The 
opinion  says:  "The  purpose  of  the  amend- 
ment of  1S78,  reducing  the  statute  to  Its 
present  form,  was  evidently  to  extend  and 
more  fully  protect  the  rights  of  subcontract- 
ors, laborers,  and  material  mexi,  and  there- 
by  the  land,  and  not  the  amount  due  the 
contractor,  becomes  the  pledge  or  security 
for  the  payment  of  their  claims.  As  re- 
spects the  amount  which  may  thus  be  se- 
cured, their  rights  are  not  dependent  upon 
or  limited  by  the  amount  due  the  contract- 
or from  the  owner  under  the  original  con- 
tract, nor  by  the  state  of  the  accounts  be- 
tween them."  With  this  meaning  of  the 
law  declared,  it  was  held  valid.  In  Bard- 
well  T.  Mann,  (Minn.)  48  N.  W.  Rep.  1120, 
the  same  objection  was  made  against  the 
lien  laws  of  1888.  The  question  was  again 
discussed,  with  the  same  result  In  Col- 
petzer  v.  Trinity  Church,  (Neb.)  37  N.  W. 
Rep.  931,  the  court  took  the.  same  position 
with  reference  to  the  effect  and  the  validity 
of  the  lien  laws  of  that  state.  While  that 
case  involved  facts  not  existing  in  this,  and 
which  appellants  argue  are  sufflclcnt  to  im- 
pair Its  force  as  an  authority  here,  stUl  the 
^Uabus,  which  Is  by  the  court,  plainly 
states  the  general  doctrine  which  the  opin- 
ion was  intended  to  declare,  and  in  the  lx>dy 
of  the  opinion  the  court  cites  with  approval 
I^rd  T.  Noonan,  supra.  In  these  several 
opinions  many  cases  are  dted  bearing  with 
more  or  less  directness  upon  the  points  in- 
volved. The  other  questions  dis  ussed  upon 
the  reargument  were  quite  fully  considered 
In  the  opinion  written  by  Judge  BENNETT, 
and  the  disposition  then  made  of  them  Is 
still  satisfactory  to  us.  Our  former  Judg- 
ment Is  affirmed,  all  the  Judges  concurring. 


IH  rs  ASSESSMENT  AND  COLLECTION 
OP  TAXES. 
tSapreme  Court  of  South  Dakota.    April  10, 
1893.) 

TiZATtoy— RsTiXDK  Act  Miech  9,  1891— Iktsh- 

YBBTATION  —  UHBDITS  AND  PSKBOTVAL  PhOPBRTT 

— Deuuctios  or  Isiubtkdxess— Waxt  of  Uni- 
form itt— Exemptions  —  Constitutional  Law. 
1.  Act  March  0,  1891,  entitled  "An  act 
prescriblnc  the  mode  of  making  asaessments 
and  tlw  levy  and  collection  of  taxes  and  for 
other  purposes  In  relation  thereto,"  section  18, 
provides:  "Credits,  How  Listed  and  Assessed. 
Any  person  who  Is  required  to  list  credits, 
either  for  hims^  or  for  any  other  perron,  firm, 
or  corporation,  may  deduct  from  the  gross 
amount  thereof  the  amount  of  all  bona  Sde  in- 
debtedness of  himself  or  of  any  such  person, 
firm,  or  cOTpoRittoa;  but  no  acknowieogment 
of  indebtedness,  lot  fonnded  on  actual  consid- 
eration to  the  full  amount  of  such  acknowledg- 
ment at  the  time  when  the  same  was  given,  and 
DO  acknowledsrment  made  for  the  purpose  of  be- 
ing 80  deducte<l,  Hhall  be  considered  a  debt  in 
the  meaning  of  this  uectioa,  and  every  iterson 
so  claiming  any  dedn-nion  shall  fnmifth  the  as- 
sessor with  a  list  containicg:  First,  the 
amouat  of  all  ImmIc  accounts:  second,  the 
amount  of  all  notes  due  hkn,  and  also  a  Ust  of 


the  amount  of  all  l>ook  arcouuts  owing  by  him, 
and  he  shall  be  required  to  verify  the  ftainf 
by  oath  administered  by  the  assessor.  Noth- 
ing in  tliU  section  sh-ill  be  so  cooKtrued  as  tu 
amly  to  aii^  bank,  bauker,  or  corporation  eier- 
cbing  banking  powers  or  pririleges:  Provided, 
however,  tliat  any  i>erson,  company,  or  corpora- 
tion, in  making  up  the  amount  of  porsonai  prop- 
erty required  to  t>e  listed  for  himself,  company, 
or  corporations,  shall  be  allowed  to  deduct  from 
the  gross  amount  thereof  any  indebtedness  of 
himself,  company,  or  corporation,  if  the  same 
be  owned  or  held  within  this  state:  provided, 
furthtir,  that  grain  held  by  the  producer  of  tbf 
same  actually  sold  or  contracted  to  be  sold, 
but  not  delivered,  siiall  be  classed  as  credita" 
UHdt  that  such  section  provides  (1)  that  a  pet- 
son  havinc  credits  is  allowed  to  deduct  tbsfe- 
from  all  his  Indebtedness,  whether  owned  or 
held  within  or  without  the  state;  (2)  that  a 
person  having  personal  property  OTesamsbly 
other  than  credits  is  allowed  to  deduct  there- 
from such  indebtedness  as  is  held  or  owned 
within  the  state;  and  (3)  that  srain  held  by 
the  producer  to  be  sold,  but  not  oelivered,  shall 
be  classed  as  credits. 

2.  Const,  art  11,  S  2,  provides  that  "all  tax- 
es to  be  mised  in  this  state  shall  be  uniform 
on  ail  real  and  personal  property,  according  to  its 
value  iu  money,  to  Iw  ascertained  by  SDch  rules 
of  appraisement  and  assessment  as  may  be  pre- 
scribed by  the  legislature  by  general  law,  so 
that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her,  or 
its  property.  And  the  legislature  shall  provide  ! 
bv  general  law  for  the  assesdng  and  lerylng 

01  taxes  on  all  corporation  property,  as  near  as 
may  be,  by  the  same  methods  as  are  provided 
for  assessing  and  levying  of  taxes  on  indiTidnal 

{>roperty."  Section  4  provides  that  "the  legis- 
ature  shall  provide  for  taxing  all  mon^,  cred- 
its, investments  in  bonds,  stocks,  joint-stook 
companies,  or  otherwise;  and  also  for  taxing 
tile  notes  and  hiU*  dlsooonted  or  purdiased, 
moneys  loaned,  and  all  other  property,  effects.  I 
or  dues  of  every  description,  of  all  banks  and 
of  all  bankers,  so  that  all  property  employed  in 
banking  shall  always  be  subject  to  a  taxation 
equal  to  that  imposed  on  the  property  of  in- 
dividuals."  Section  5  provides  spedfically  that 

ftublic  property  shall  be  exempt,  without  legis- 
ative  action.  Section  6  provides  that  the  leg- 
islature, by  general  law,  shall  exempt  ^opoty 
used  for  agricultural  and*  horticultural  socie- 
ties, school,  religious,  cemetery,  and  charitable 
pnrimses,  and  personal  property  to  taa  amount 
not  exceeding  In  value  $'.200  for  eadi  udlTidiial 
liable  to  taxation:  md  section  7  declaras  that 
"all  laws"  exempting  proiwrty  from  taxation, 
other  than  that  ennmerdteo  in  sections  6  and  6 
of  this  articlo,  "shall  be  void."  Heid,  that  Act 
Maich  9,  1891,  |  IS,  in  providing  for  the  deduc- 
tion of  indebtedness  from  the  amount  of  credits 
and  personal  property,  and  section  19,  prescrib- 
ing what  indebtedness  sbonld  not  be  deducted, 
and  the  manner  of  verification  of  dednetions. 
while  no  provision  is  made  for  deducting  the 
same  from  the  value  of  the  real  estate  of  tax- 
payers, ifforlde  for  anequal  taxation,  are  hi 
eonflict  with  the  coDStltiiti<m,  and  Toid. 

3.  Such  sections  of  die  revenue  act  alas 
produce  ineouality  and  want  of  uniformity  In 
taxation,  and  are  unconstitutional.  In  that  they 
permit  the  deduction  from  prasonal  property  of 
Indebtedness  held  within  the  state,  oat  pmnlt 
no  deduction  of  indebtedness  held  without  the 
state. 

4.  Assoming  that  the  term  "personal  prop- 
erty," occurring  In  the  first  proviso  of  suot 
section  18,  means  only  "credits,"  of  which  the 
section  is  primarily  treating,  the  same  want  of 
uniformity  and  equality  exists,  in  that  the  stat- 
ute permits  the  aeduction  of  indebtedness  from 
one  kind  of  persona!  property,  "credits,"  and 
from  no  other. 

5.  Such  deduction  of  indebtedness  from 
credits  and  personal  property  is,  also,  in  effect, 
an  exemption  from  taxation  of  pK^tartj  bk  ad- 
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ditlon  to  the  exemjiUoDs  aothoiized  hr  the  coa- 
Btitutlon,  and  rend^  sach  statute  roid,  though 
the  Btatate  speaks  only  of  deductions,  and  not 
of  exemptioD. 

6l  As  sQch  UDConstltntioiuU  prorlsioiifl  can 
be  separated  from  the  remaindOT  of-  the  reTenve 
act^  the  other  proTiaions  remain  In  force. 

AdTtoory  opinion  of  the  supreme  conr^ 
rend««d  at  request  of  tiie  goremor  In 
relation  to  the  Intopretatton  of  sectlonB  18 
and  19  of  an  act  i^roved  March  0,  1801., 
entitled  "An  act  preacrlMng  Ibe  mode  of 
making  assessments  and  levy  and  collection 
of  taxes,  md  ft>r  other  purposes  r^lattve 
ttmeto;**  and  as  to  whether  the  prorlstons 
of  Btuih  secttona  of  the  statute  are  la  conflict 
with  article  11  of  the  oonstltatlon  of  the 
state. 

Su^me  Judges^  Ghambeis. 
Pierre,  South  Dakota,  May  12,  1891. 
To  His  Excellency,  Arthur  O.  Mellette,  Gov- 
ernor of  the  State  of  South  Dakota: 
Sir:  Tour  communication  of  date  May  4, 
1S91,  addressed  to  us,  requeBting  our  opin- 
ion xmder  and  by  virtue  of  section  13,  art 
5,  of  the  constitution  of  the  state  of  South 
Dakota,  on  certain  matters  submitted 
you,  has  been  received  and  considered,  and 
we  herewith  most  respectfully  submit  to 
vou  our  opinion  upon  the  questions  submit- 
ted to  ua. 
Tour  communication  Is  as  followsi 

■■SzeeatlTe  Offlce. 

•Tlerre,  S.  D.,  May  4,  1891. 
"To  the  Honorable,  the  Judges  of  the  Su- 
preme court, of  the  State  of  South  Dakota: 
"Gentlemen:  The  ^ecutlve  department 
of  the  state  Is  seriously  embarrassed  by  a 
manifest  ambiguity  in  the  meaning  of  sec- 
tions cii^teen  (IS)  and  nineteen  (19)  of  an 
'Act  of  the  legislature,  approved  March  9, 
1891,  oitiaed  "An  act  prescribing  the  mode 
of  making  assessment  and  levy  and  col- 
lection of  taxes,  and  for  other  purposes 
relative  thereto," '  county  officials  inslstmg 
upon  administering  the  law  according  to 
different  interpretations,  which,  in  so  impor- 
tant a  matter  as  providing  the  public 
reveoue,  eannot  fall  to  work  great  Injustice 
to  the  taxpa>'er8  of  the  state.  Grave  doubts 
are  also  suggested  as  to  whether  the  provl- 
slons  of  the  sections  aforesaid  are  not  In 
conflict  with  the  provislona  of  article  11  of 
the  constitution,  which  provides  that  taxes 
on  all  species  of  property  ahoU  be  uniform, 
and  based  upon  real  values,  subject  to  cer- 
tain defined  uemptlons.  To  avoid  mucn 
confu^ott  In  the  administrative  deoartment, 
and  to  promote  Justice,  I  therefore  have  the 
honor  to  hereby  require  the  opinion  of  the 
Judges  of  the  supreme  court  upon  the  im- 
portant questions  of  law  Invcdved  In  the  ex- 
ercise of  executive  powers  arising  under 
the  statutes  hereinbefore  spedfled,  vis.:  (1) 
Touching  the  question  as  to  whether  their 
provisions  are  in  conflict  with  the  conatlto- 


tlon  of  the  state,  and,  therefore,  void.  (2) 
If  authoritative,  what  Is  their  proper  Inter- 
pretation touching  the  deductions  ot  Indebt- 
edness? 

"I  have  the  honor  to  be,  Honorable  Sirs, 
your  very  obedient  servant, 
[Signed]  "A  O.  MBLLETTE, 

*H3ovemor  of  South  Dakota." 

The  two  questions  submitted  will  be  con- 
sidered in  the  order  we  find  them  in  your 
commumcatloa.  And,  first,  as  to  the  constl- 
tutkmallty  of  the  sections  IS  and  10  referred 
to:  Sections  18  and  19  of  the  Revenue  Law 
of  1891,  entitled  "An  act  prescribing  the 
mode  of  making  aasessments  and  the  levy 
and  collection  of  taxes,  and  for  other  pur- 
poses In  relation  thereto,"  approved  March 
9,  1891,  are  as  follows:  "Sec  18.  Credits, 
How  Listed  and  Assessed.  Any  peraon 
who  is  required  to  list  credits,  either  for 
himself  or  for  any  other  person,  firm,  or 
corporation,  may  deduct  from  the  gross 
amoimt  thereof  the  amount  of  all  bona  dde 
indebtedness  of  himself  or  of  any  such  per- 
son, firm,  or  corporation;  but  no  acknowl* 
edgment  of  indebtedness,  not  founded  tm 
actual  consideration  to  the  full  amount  of 
such  acknowledgment  at  the  time  when  the 
same  was  given,  and  no  ac^owledgment 
made  for  the  purpose  of  being  so  deduct- 
ed, shall  be  considered  a  debt  In  llie  mesn- 
log  Dt  this  section,  and  every  person  so 
ftlfllmlug  any  deductions  shall  furnish  the 
assessor  with  a  list  containing:  li^t  The 
amount  of  all  book  accoun1&  Second.  The 
amount  of  all  notes  due  him,  and  also  a 
list  of  the  amount  of  all  book  accounts  ow- 
ing by  liim,  and  he  shall  be  required  to  veri- 
fy the  same  by  oath  administered  by  the 
assessor.  Notlflng  in  this  section  shall  be  ao 
construed  as  to  apply  to  any  tonk,  banker, 
or  corporation  exercising  banking  powers 
or  privileges:  Piovldedt  however,  that  any 
person,  company,  or  corporation,  in  w»aM«g 
up  the  amount  of  personal  property  re- 
quired to  be  listed  for  himself,  company, 
or  corporations^  shall  be  allowed  to  deduct 
from  the  gross  amount  tiiereof  any  Indebt- 
edness of  lilmseLf,  comimny,  or  corporation, 
if  the  aime  be  owned  or  held  within  this 
state:  Provided,  further,  that  grain  held  by 
the  producer  of  the  same,  actually  sold  or 
contracted  to  be  sold,  but  not  delivered, 
shall  be  classed  as  credits.  Sec  19.  What 
are  Proper  Deductiima— Varlflcatkma  of  De- 
ductions. No  person,  company,  or  corpora- 
tion shall  t»e  entitled  to  any  deductions  on 
account  of  any  bond,  note,  or  obligation  of 
any  kind  given  to  any  mutual  Insurance 
company,  nor  on  account  of  any  unpaid 
subscription  to  or  installment  payable  on 
the  capital  stock  of  any  company,  whether 
incorporated  or  unincorporated;  and  In  all 
cases  where  deductions  are  claimed  for 
credits,  the  assessor  sliall  require  that  sac3i 
deduotioiis  be  verified  by  oath  of  the  i>er> 
mm,  officer,  or  a^it  claiming  the  same; 
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and  any  such  person,  ofBcer,  or  agent  know- 
ingly or  willfully  making  a  fraudulent  state- 
ment of  such  deductions  shall  be  liable  to  a 
fine  of  not  less  than  one  hondred  (100)  dol- 
lars, nor  more  than  $1,000,  In  addition  to 
all  damages  sustained  by  the  state,  county, 
or  other  local  corporation,  to  be  i-ecovered 
in  any  proper  form  of  action  In  any  court 
of  competent  jurisdiction,  in  the  name 
of  the  state  of  South  Dakota." 

The  proTlEdons  of  section  18  are  somewhat 
ambiguous,  but  giving  to  them  a  liberal  con- 
struction, and  such  as  their  language  seems 
to  require,  they  provide  (1)  that  a  person 
having  credits  Is  allowed  to  deduct  there- 
from all  his  indebtedness,  whether  owned 
or  held  within  or  without  the  state;  (2) 
that  a  person  having  personal  property,  pre- 
snmably  oth^  than  credits,  is  allowed  to 
deduct  therefrom  such  Indebtedness  as  Is 
held  or  owned  within  the  state;  and  (3) 
that  grain  held  by  the  producer  of  Ute  same, 
actually  sold  or  contracted  to  be  sold,  but 
not  delivered,  shall  be  classed  as  credits. 
No  provision  Is  made  for  dednctlng  any  in- 
debtedness by  a  person  not  the  owner  of 
credits  or  other  personal  property,— ovmers 
of  real  property  only  not  being  entitled  to 
any  deductions  whatever.  Can  the  provi- 
sions of  these  sections  be  sustained  under 
ortlcle  11  of  the  organic  law  of  this  state? 
The  sections  of  this  article  bearing  upon  this 
subject  are  2,  4,  6,  6,  and  7,  and  are  as 
follows:  "Sec.  2.  All  taxes  to  be  raised 
In  this  state  shall  be  uniform  on  all  real 
and  personal  property,  according  to  its  value 
In  money,  to  be  ascertained  by  snch  rules 
of  appraisement  and  assessment  as  may  be 
prescribed  by  the  legislature  by  general  law, 
so  that  every  person  and  corporation  shall 
pay  a  tax  in  proportion  to  the  value  of  his, 
her,  or  Its  property.  And  the  legislature 
shidl  provide  1^  general  law  for  the  assess- 
ing and  levying  of  taxea  on  all  corporation 
property,  as  near  as  may  be,  by  the  same 
methods  as  are  provided  for  assessing  and 
levying  of  taxes  on  Individual  property." 
"Sec  4.  The  legislature  shall  provide  for 
taxing  all  moneys,  credits,  Investments  In 
bonds,  stocks,  Joint-stock  companies,  or  oth- 
ervrlse;  and  also  for  taxing  the  notes  and 
bills  discounted  or  purchased,  moneys 
loaned,  and  all  other  property,  effects,  or 
dues  of  every  description,  of  all  banks  and 
of  all  bankers,  so  that  all  property  employed 
In  bfinlcing  shall  always  be  subject  to  a 
taxation  equal  to  that  imposed  on  tbe  prop- 
erty of  individuals.  Sec  5.  The  property 
of  the  United  States  and  of  tiie  state,  coun- 
ty,  and  municipal  corporations,  both  real 
and  personal,  shall  be  exempt  from  taxa- 
tion. Sec  6.  The  legislature  shall,  by  gen- 
eral law,  exempt  from  taxation  property 
used  exeluslvelj*  for  agricultural  and  hor- 
ticultural societies,  for  school,  religious, 
cemetery,  and  charitable  purposes,  and  per- 
sonal proiierty  to  any  amount  not  exceed- 
ing In  value  two  hundred  dollars,  for  each 


Individual  liable  to  taxation.  Sec  7.  All 
laws  exempting  property  from  taxation,  oth 
er  than  that  enumerated  in  sections  5  aivd  6 
of  this  article,  stiall  be  void." 

Two  S3'stems  of  taxation  have  had  and 
now  have  their  advocates.  One  is  based 
upon  the  theory  that  a  person  should  only 
be  required  to  pay  taxes  on  the  value  of 
his  property  left  after  deducting  therefrom 
his  iKina  fide  indebtedness,  thus  in  effect 
taxing  him  on  what  he  may  be  worth  over 
and  above  his  indebtedness;  and  the  other 
Is  based  upon  the  theory  that  all  property, 
real  and  personal,  should  bear  the  burden 
of  taxation  In  proportion  to  its  value,  un- 
der a  uniform  system,  without  regard  to 
the  owners*  Indebtedness;  that  as  all  proper- 
ty Is  alike  protected  by  tbe  government,  it 
should  all  alike  contribute  to  the  support 
of  the  government  The  framers  of  out 
organic  law  seem  to  have  adopted  tbe  lat- 
ter system,  and  made  all  property  within 
the  state,  whether  real  or  personal.  Includ- 
ing credits,  the  basis  of  taxation.  Article 
11  of  our  constitution  was  evidently  adopted 
upon  this  theory.  As  will  be  seen,  section 
2  of  that  article  declares  that  "all  taxes 
to  be  raised  In  this  state  shall  be  uniform  on 
all  real  and  personal  property  according 
to  Its  value  In  money,"  etc  Section  4  en- 
joins upon  the  legislature  the  duty  of  provid- 
ing for  taxing  "all  moneys,  credits.  Invest- 
ments In  bonds,  stocks.  Joint-stock  com- 
panies, or  otbmvlse."  Section  5  designates 
spedfically  what  property  shall  be  exempt, 
without  legislative  action.  Section  6  pro- 
vides Bpe<ddbally  what  property  the  legls- 
latore  shall  by  law  exempt,  and  the  maxi- 
mum amount  of  ^emptton  that  shall  be  al- 
lowed to  individuals,  and  sectttm  7  dedares 
that  all  laws  exempttog  property  from  tax- 
atloa  other  than  that  enumerated  In  sec- 
tions 6  and  6  of  the  article,  siiall  be  void. 
It  will  thus  be  seen  that  the  framers  of  the 
organic  act  have  In -most  positive  terms  de- 
clared that  "all  taxes  •  •  •  shaU  be  unl- 
form  on  all  real  and  personal  property," 
and  while,  under  ordinary  circumstances, 
this  language  would  have  been  stiffldent  to 
Include  all  the  personal  property  spedfleil 
in  section  4,  yet  out  of  abundance  of  cau- 
tion, and  as  if  to  leave  no  doubt  of  their 
Intention,  the  framers  of  the  constltutioa 
again  In  that  section  dedare  In  podtive 
terms  "that  the  legislature  shall  provide  tor 
taxing  all  moneys,  credits,"  etc  No  de- 
ductions or  exemptions  are  In  any  part  of 
the  artide  provided  for.  except  the  property 
of  the  public  specIHed  In  section  5,  and  pro]>- 
erty  used  for  religious  and  other  purposes, 
and  personal  property  not  to  exceed  $200 
In  value  allowed  to  Individuals,  specified  In 
section  6.  With  ISiese  provisions  of  the  or- 
ganic law  in  view,  let  us  examine  sections  X** 
and  19  of  the  revenue  law.  assuming,  as  bo- 
fore  stated,  that  they  are  to  be  construed 
as  the  language  of  the  sections  seem  to 
require  they  should  be.  As  before  notioed. 
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the  owner  of  real  property  -who  bas  no 
fxedlta  or  other  personal  property  Is  not 
allowed  by  these  sections  to  deduct  any  of 
bis  Indebtedness.  He  must  pay  on  the  fall 
Talue  of  his  real  property.  Wh^  therefore, 
he  Is  required  to  pay  taxes  on  the  full  value 
of  his  property,  while  another  who  has  per- 
Bounl  property  of  the  same  valne  Is  per- 
mitted to  deduct  his  Indebtedness  tlieref  rom, 
leaving  a  part  of  his  personal  property  un- 
taxed, there  exists  an  inequality  and  warn 
of  uniformity.  One  pays  on  all  and  the 
other  on  part  only  of  his  properly. 

Again,  as  between  parties  owning  per- 
sonal property,  the  law.  It  will  be  seen,  Is 
equally  unfair,  and  produces  InequaUty  and 
want  of  uniformll7  in  taxation.  A.,  a  mer- 
chant in  a  town,  bos  a  stock  of  merchandise, 
valued  at  f  15,000,  and  no  credits,  but  Is  in- 
debted to  the  amount  of  $10,000  to  parties 
without  the  state.  He  Is  entitled  to  no 
deductiwis,  but  must  pay  taxes  on  his  whole 
$15,000  Btodt.  B.,  a  merchant  In  the  same 
town,  has  a  stock  of  merchandise  valued 
at  the  same  amount,  ($15,000,)  haa  no  credits, 
is  indebted  in  same  amount,  ($10,000,)  one 
half  of  which  is  owned  and  held  within  the 
state  and  one  half  without.  He  will,  un- 
der the  sectkHi,  be  entitled  to  deduct  $5,000 
of  Ills  indebtedness,  and  therefore  will  be 
required  to  pay  taxes  on  only  $10,000,  or 
two  thirds  of  his  stock.  0.,  a  merchant  In 
the  same  town,  has  a  stock  of  mercbandise 
of  the  same  value,  ($15,000.)  has  no  credits, 
the  same  Indebtedness,  ($10,000.)  held  and 
owned  within  this  state.  His  indebtedness, 
under  the  section,  can  all  be  deducted,  and 
be  will  be  required  to  pay  taxes  only 
on  $5,000,  or  one  third  the  value  of  his 
stock.  Here,  then,  we  have  three  mer- 
chants in  the  same  town,  with  stoclu  of 
goods  of  equal  value,  and  with  identically 
the  same  indebtedness,  paying  respectively 
taxes  on  $15,000,  $10,000,  and  $o,000,  or. 
on  the  whole,  two  thirds,  and  one  third,  of 
their  personal  property.  There  can  neither 
tte  uniformity  nor  equality  under  a  law 
that  may  produce  such  results,  and  It  must 
be  evident  that  all  property,  real  and  per- 
sonal, under  such  provistons.  cannot  be 
taxed,  but  only  a  part  of  the  property  of 
those  most  favored.  But  It  Is  claimed  that 
the  term  "personal  property"  occurring  in 
the  first  proviso  of  section  18  may  fairly  be 
taken  to  mean  only  that  kind  of  personal 
property  of  which  the  section  is  primarily 
treating.  The  section  Is  introduced  by  the 
words,  "Credits,  how  listed  and  assessed;" 
and  as  these  are  the  words  of  the  legislature, 
and  not,  as  in  some  instances,  those  of  the 
compiler,  they  should  be  taken  to  indicate 
the  controlling  thought  of  the  section,  and 
to  limit  the  operation  of  the  entire  section 
to  the  listing  and  assee^g  of  credits;  and 
br-nce  that,  under  the  section,  deductions 
can  only  be  made,  in  any  event,  from  credits, 
and  not  from  other  personal  property.  While 
we  cannot  fully  concur  In  this  constructlfm 


of  the  section,  there  Is  much  plausibility 
In  that  theory,  and  in  the  claim  that  such 
was  evidently  the  intention  of  the  legis- 
lature. But  assuming  this  construction  to 
be  correct,  we  think  the  same  want  of  uni- 
formity and  equality  would  result,  If  the 
section  was  to  remain  In  force.  For  ex- 
ample, A.  has  personal  property  of  the 
value  of  $5,000,  of  which  $2,500  Is  hi  tbe 
form  of  credits  for  money  loaned,  etc.,  and 
he  Is  Indebted  $2,500.  He  Is  allowed  to  de- 
duct his  Indebtedness  of  $2,500  therefrom, 
and  is  required  to  pay  taxes  on  only  $2,500, 
or  one  half  of  his  personal  property.  B. 
has  personal  property  -  of  the  value  of 
$5,000,  none  of  which  is  credits,  and  he  Is 
indebted  $2,500.  He  cannot  be  allowed  to 
deduct  bis  Indebtedness,  and  hence  will  be 
required  to  pay  taxes  on  all  his  personal 
property,  valued  at  $5,000.  Here,  then,  we 
see  two  Individuals  having  identically  the 
same  amount  of  personal  property  and  the 
same  Indebtedness, — one  required  to  pay 
taxes  on  $5,000  and  the  other  on  $2,500.  One 
further  Illustration  will  suffice.  One  farmer 
has  $2,000  loaned  on  interest,  and  $1,000  in 
other  personal  property,  and  is  Indebted 
$2,000  on  his  farm.  He  will  be  allowed  to 
deduct  the  $2,000  Indebtedness  from  his 
credits,  and  will  only  be  required  to  pay 
taxes  on  his  $1,000.  A  neighboring  farmer 
has  personal  prc^rty  consisting  of  horses, 
cattle,  etc.,  valued  at  $8,000,  but  no  credits. 
He  is  indebted  $2,000  on  his  farm.  He  can- 
not deduct  his  indebtedn^,  and  hence  is 
required  to  pay  taxes  on  the  whole  value 
of  his  personal  property,  $3,0(X).  No  system 
of  taxation  that  Is  liable  to  produce  each 
results  can  have  the  semblance  of  equality 
or  uniformity.  It  lacks  every  element  of 
uniformity,  and  is  unequal  and  unjust,  and 
would  tend  to  perpetuate  the  evils  that  ex- 
isted under  the  old  system  that  it  was 
manifestly  the  aim  of  the  framers  of  our 
organic  act  to  guard  against.  We  think, 
therefore,  the  provisions  of  ttiese  sections 
are  in  conflict  with  sections  2  and  4  of 
article  11  of  the  constltntlon. 

We  are  of  the  opinion,  also,  that  the  effect 
of  8ecd<ni  18,  In  question,  Is  to  exempt  the 
property  that  may  be  deducted  tmder  the  pro- 
visions ot  that  section  from  taxation,  and 
tliat  the  section  Is  for  that  reason  In  con- 
flict with  the  provistons  of  the  organic  act. 
and  void.  It  is  true  the  revenue  law  speaks 
only  of  deductions,  but  In  our  view  deduo 
tions  as  specified  in  this  section  and  exemp- 
tions are  sutistantially  the  same  thing.— 
that  the  merely  calling  an  exemption  a  "de- 
duction" does  not  render  the  law  -  any  the 
less  objectionable.  The  language  of  the  or- 
ganio  act  plainly  declares  that  all  property, 
real  and  personal,  shall  be  taxed  according 
to  Its  value,  and,  except  as  therein  provided. 
It  Is  not  within  the  power  of  tbe  legislature 
to  exempt  any  portion  of  it  from  taxation; 
and  what  it  cannot  do  directly  under  the 
constitution,  It  cannot  do  Indirectly.  When 
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the  legislature,  therefore,  attempts  to  bo  ex* 
empt  personal  property  or  credits,  by  calling 
It  a  "deduction,"  the  law  Is  as  objectionable 
as  though  it  had  used  the  word  "exemption" 
Instead  of  "deduction."  As  before  stated, 
under  the  sections  of  the  revenue  law  we  are 
considering,  no  deduction  of  Indebtedn^ 
can  be  made  from  the  ralue  of  real  estate. 
But  what  reason  can  be  urged  for  deducting 
Indebtedness  from  credits  or  other  personal 
property  that  does  not  equally  apply  to 
real  property?  The  constitutton  makes  no 
such  distinction  between  the  dlfflra^nt  classes 
of  property,  except  In  the  case  of  the  $200 
exemption  to  Individuals.  There  Is  nothing 
in  that  instrument  expressly  authorizing 
such  a  deduction,  and  all  of  Its  implications 
are  against  it  It  speclflcally  provides  what 
exemptions  shall  or  may  be  made,  and  the 
deduction  of  indebtedness  is  not  In  terms 
or  by  Implication  embraced  within  theaa  ex- 
emptions. The  maxim  "expresslo  onlus  est 
excluslo  alterius"i8  directly  fvpllcable  to  this 
case.  But  it  may  be  claimed  that  deduc- 
tions are  not  exemptions,  and  that  as  the 
legislature  Is  not  prohlbUed  from  making  de- 
ductions, they  are  permissible,  but  as  before 
stated,  calling  what  Is  really  an  exemption  a 
deduction  cnnnot  change  Its  character.  This 
was  stated  by  Judge  Thurma^  in  Bonk 
V.  Hines,  3  Ohio  St.  1,  when  speakliig  of  such 
a  deduction.  He  says:  "But  what  Is  the 
argument  I  am  considering  but  a  mere 
change  of  words?  Is  there  anything  of  sub- 
stance In  It?  What  is  the  practical  effect 
of  allowing  the  deductions  permitted  by  sec- 
tion 107  Plainly  to  exempt  just  so  much 
of  the  moneys  and  credits  In  the  state  from 
taxation.  An  individual  has  $1,000  in  mon- 
ey and  owes  $600.  He  Is  taxed,  according  to 
section  10,  only  upon  $400  of  his  money. 
The  residue  is  exempted  from  taxation. 
If  this  can  be  done  by  merely  calling  on 
exemption  a  deduction,  I  know  not  where 
we  are  to  stop.  *  *  *  It  Is  the  thing 
Itself,  I  imagine,  and  not  the  name,  that 
determines  Its  validity."  In  tbia  case,  de- 
cided In  Ohio  under  Its  amended  consti- 
tution, containing  provisions  relating  to  tax- 
ation quite  similar  to  those  in  our  own  or- 
ganic act,  the  court  held  that  a  section  in 
the  revenue  law  of  that  state  providing  for 
deductions  of  indebtedness  from  moneys  and 
credits  was  unconstitutional  and  void.  Mr. 
Justice  Bartley,  in  delivering  the  opinion 
of  the  court,  speaking  of  the  provisions  of 
the  Ohio  constitution,  sold:  "An  unequal  and 
unjust  system  of  taxation  prevailing  In  this 
state  was  one  of  the  most  pcominent  causes 
of  the  call  of  the  late  constitutional  con- 
vention, and  of  the  adoption  of  the  preset 
state  constitution.  And  In  the  formation  and 
adoption  of  the  constitution,  the  principle 
of  taxation  most  Just  and  equal  In  its  op- 
eration was  very  fully  discussed  and  consid- 
ered. It  was  conceded  on  all  hands  that  the 
levying  of  taxes  by  the  poll  was  opprea^re, 
and  should  be  prohibited;  and  property  was 


made  the  sole  basis  of  taxation.    It  was 

cont^ided,  however,  by  some,  and  baa  been 
suggested  In  the  Investigation  of  this  axae, 
that,  in  adopting  proper^  as  the  sole  basis 
of  taxation,  the  most  equitable  rule  wooM 
be  to  tax  erery  person  equally,  not  npon 
the  value  of  all  his  propo^,  but  upon  tlie 
amount  whldi  the  value  of  all  hla  proper- 
ty should  exceed  the  amount  of  bis  indebted- 
ness; in  other  words,  upon  the  amount  be 
would  be  worth  over  and  above  the  amount 
of  his  debta.  This  was,  however,  found 
wholly  Impracticable.  In  the  complexity 
and  varlons  Involutions  of  bosinesa  and  tlie 
Infinite  variety  of  form  and  ocmdltiDn  In 
wliich  property  and  Indebtedness  are  found 
to  exist,  it  would  not  be  practlcaUe  to  as- 
certain, with  any  degree  of  certainty,  equal- 
ly, and  fairness,  the  amount  of  property 
wlilch  every  person  waa  worth,  over  and 
alwTe  his  Indebtedness.  And  taxation  be- 
ing the  tribute  for  the  support  of  government, 
in  return  for  the  protection  and  advan- 
tages received  by  the  owner.  It  is  but  fair 
and  Just  that  the  burden  should  be  propor- 
tioned to  the  amoxmt  of  property  owned  and 
secured  by  the  protecting  hand  of  the  gov- 
ernment, and  not  to  the  amount  which  the 
value  of  a  [wrson's  property  es^eded  the 
amount  of  his  Indebtedness." 

In  Railway  v.  Worthen,  46  Ark.  312,  de- 
cided by  the  supreme  court  of  Ai^ansaa,  un- 
der constitntlonal  provifdons  quite  similar 
to  our  own,  a  section  of  the  revenue  law 
of  that  state  was  held  uno«HUtltutloDal  and 
void.  The  legislature  macted  a  law  foi 
assessing  and  taxing  railroads.  In  one  section 
of  which  was  the  following  clause:  "But 
such  schedule  [furnished  by  tlie  railroad  com- 
pany] shall  not  include  nor  value  embank- 
ments, tunnels,  cuts,  ties,  trestles,  or 
bridges."  Mr.  Justice  Smith,  in  delivering 
the  opinion  of  the  court,  says:  "The  tbeory 
of  our  cottstltutlon  is  that  liie  common  bur- 
den shall  be  borne  by  common  contribu- 
tions. All  property  Is  to  be  taxed  accord- 
ing to  Its  value.  'All'  does  not  mean  all  the 
le^slature  may  designate,  or  all  except  such 
as  the  le^slature  may  exempt  If  this  were 
so,  the  whole  burden  of  taxation  ml^t  be 
thrown  upon  land,  or  upon  any  one  species 
of  property.  It  means  aU  private  property, 
of  every  possible  desoripti<Hi,  or  all  property 
other  than  that  belonging  to  the  state  or  the 
general  government.  The  legislature  cannot 
discriminate  between  dlffei'rait  classes  of 
property  in  the  Imposition  of  taxes.  The 
only  discretion  with  which  It  la  Invested  is 
in  the  ascertainment  of  values,  so  as  to  make 
the  same  equal  and  uniform  throughout  the 
state.  About  the  same  time  an  action  In- 
volving the  same  question  waa  brou^t  in  the 
United  States  <4rcult  court  for  that  drcuit, 
and  subsequently  appealed  to  the  supreme 
court  of  the  United  States,  and  waa  decided 
in  connection  with  the  case  above  dted  re- 
moved by  writ  of  error  to  the  state  court, 
and  la  dted  as  Huntington  t.  Worthm,  126 
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tJ.  S.  97,  7  Sup.  Ot  Rep.. 469.    In  doMTer- 
Inx  the  opinion  of  tbe  court,  Mr.  Justice 
PieW  Bays:  "The  following  property  is  de- 
clared to  be  exempt  from  taxation:  'Public 
property  used  exduaiTely  for  public  pur- 
poses;  churches  used  as  such;  cemeteries 
used  exclnsiTely  as  snch;   school  buildings 
and  apparatus;  libraries  and  grounds  used 
exelnsiyely  for  school  purposes;  and  build- 
ings and  grounds  and  materials  used  exclu- 
sively for  pnbUo  charity.'  And  the  constltn- 
tlon  declares  that  'all  laws  exempting  prop* 
erty  from  taxation  other  than  Is  proTlded* 
therein  'shall  be  void.*  As  thus  seen,  no 
part  of  the  property  of  railroad  companies 
In  the  state  is  exempt  from  taxation,  and  any 
law  which  exempts  It  Is  In  express  terms 
declared  to  be  rold.   But  laws  which  indi- 
rectly produce  such  exemption  must  be 
equally  inoperatlTe.    That  cannot  be  ac- 
complished Indirectly  which  the  organic  law 
declares  shall  not  be  done  directly.    The  as- 
sessmmt  of  property— that  is,  the  appraise- 
ment and  estimate  of  its  yalue— Is  the  basis 
upon  which  the  amount  of  the  tax  Is  fixed. 
A  law,  therefore,  omitting  from  assessment 
portions  of  any  particular  property,  thus 
lessening  the  estimate  of  its  ralue,  has  the 
effect  of  exempting  It  to  that  extent  from 
taxation.    That  result  cannot  be  accom- 
plished, as  well  observed  by  the  supreme 
court  of  the  state,  under  the  guise  of  reg- 
nlatlng  the  duties  of  araessors.**  In  Fox's 
Appeal,  4  Atl.  Rep.  149,  112  Pa.  St.  337,  de- 
cided in  18S6,  a  section  of  the  revenue  law 
of  the  state  of  Pennsylvania  was  held  un- 
constitutional and  void  under  the  providons 
of  the  constitution  of  that  state,  which  are 
also  quite  similar  to  our  own.    The  section 
of  the  statute  provided  "that  notes  or  bills 
for  woA  or  labor  done"  should  be  exempt. 
Mr.  Justice  Paxsbn,  In  delivering  the  opinion 
of  the  court,  says:  **The  exception  of  'Notes 
or  bins  for  worlc  or  labor  done'  Is  clearly  a 
violation  of  article  9  of  the  constitution. 
This  belongs  to  a  species  of  class  legislation 
that  has  become  very  common,— more  com- 
mon than  commendable, —the  object  of  which 
In  to  favor  a  particular  class  at  the  expense 
of  the  rest  of  the  community.    So  far  as 
sttch  legislation  afFects  the  question  of  taxa- 
tion the  ooustitntlon  has  put  an  end  to  It 
There  can  be  no  more  of  it;  nor  ahoiild  there 
be.      The  constltuUon  protects  all  classes 
aHke.    The  poor  and  the  rich  equally  enjoy 
Its  benefits,  and  all  must  share  the  burdens 
which  it  lmiH>ses.    However  popular  such 
legislation  may  be.  it  cannot  be  sustained 
under  our  present  constitution.    But  for  this 
vice  we  are  not  required  to  declare  the  act 
of  1886  void.    The  second  section  of  ar- 
ticle 9  of  the  constitution  provides:  'All  laws 
exempting   property   from   taxation,  other 
than  the  property  above  enumerated,  shall 
be  void.'  The  exception  of  'notes  or  bills 
for  work  or  labor  done*  Is  void  under  this 
provision,  and  drops  out  of  tbe  act  of  1885. 
Tbe  exoeptlon  falls,  bat  the  act  stands.  It 


will  be  the  duty  of  tbe  assessors  to  assess 
and  return  such  bills  or  notes  the  same  as 
other  moneyed  securities  In  the  hands  of  in- 
iUvlduala." 

These  cases  illustrate  the  change  made  in 
the  modem  constitutions  containing  provl- 
riona  similar  to  our  own  on  the  subject  of 
taxation,  and  the  reasons  for  the  change,  and 
also  the  importance  of  preserving  these  val- 
uable provisions  of  the  constitution  from  be- 
ing frittered  away  tmder  the  guise  of  de- 
ductions, on  the  theory  that  deductions  are 
not  exemptions,  and  preventing  the  legisla- 
ture from  discriminating  under  various  pre- 
texts between  different  classes  of  property 
that  shall  bear  the  burdens  of  taxation. 
Why  should  the  merchant  or  money  leaner 
be  allowed  to  deduct  his  Indebtedness,  while 
the  farmer  or  mechanic,  who  may  have  no 
credits  or  personal  property,  be  required 
to  pay  taxes  on  the  full  value  of  his  prop- 
erty? What  i>eculiar  merit  has  the  Indi- 
vidual who  has  credits  or  personal  property, 
thot  he  should  have  the  privilege  of  deduct- 
ing his  indebtedness,  while  tlie  owner  of  real 
estate  only  is  denied  the  same  privilege? 
Uneqtial  and  unjust  taxation  cannot  under 
our  organic  act  be  permitted.  Eqtiallty,  jus- 
tice, and  uniformity  is  the  command  of  that 
Instrument  In  all  matters  of  taxation.  Dis- 
crimination and  favoritism  can  no  lou-icr 
be  allowed  under  Its  provl^ons.  The  rich 
and  the  poor  must  share  alike  the  burdons 
of  taxation  in  proportion  to  the  value  of  rhe 
property  held  by  each  respectively.  Tim 
basis  of  taxation  Is  property  Itself,  not  tbe 
owner's  Interest  therein. 

Our  conclusions  are  that  sections  18  and  19 
of  the  act  referred  to  are  clearly  unconsiltu- 
tlonal  and  void,  ond  must  be  entirely  disre- 
garded. This  conclusion  in  no  way  offi-cts 
the  balance  of  the  revenue  law,  thyse 
sections  can  be  stricken  from  the  act  without 
in  the  least  affecting  the  other  pruvlsious  of 
the  law.  It  is  well  settled  tlint,  when  the 
unconstitutional  part  of  a  statute  can  be  sep- 
arated from  the  remainder,  such  jrortion 
only  will  be  declared  imconstltutloual,  ard 
the  remainder  remains  In  force.  "It  *s  only 
when  different  clauses  of  an  act  are  so 
dependent  upon  each  other  that  It  Is  evi- 
dent the  legislature  would  not  have  enacted 
one  of  them  without  the  other,— as  when  the 
two  things  provided  are  necessary  parts  of 
one  system,— that  the  whole  act  wlU  fall 
with  the  invalidity  of  one  clause.  When 
there  Is  no  such  connection  and  dependency, 
the  act  will  stand,  though  different  parts 
of  it  are  rejected."  Huntington  v.  Worthen, 
supra.  In  this  case,  sections  18  and  19  of 
the  act  can  be  strickm  from  the  statute 
and  the  remainder  of  the  act  stand  unaffect- 
ed by  such  elimination. 

In  view  of  the  importance  of  the  question 
submitted,  to  the  state  and  Its  citizens,  and 
of  the  fact  that  courts  and  Judges  should  only 
pronounce  an  act  or  parts  of  an  act  of  the 
legislature  nnoonstltuttonal,  in  a  case  where 
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Buch  proTisIons  are  clearly  In  oonfllot  wltti 
the  organic  act,  we  hare  given  the  first 
Question  presented  very  careful  considera- 
tion. The  views  here  expressed  render  un- 
necessary a  consideration  of  tlie  second  ques- 
tion submitted,  and  we  therefore  express 
no  opinion  upon  It 

A.  G.  TTTBT.T.ATW, 
JNO.  E.  BENNETT, 
DIGHTON  CORSON, 

Judg^ 


TBISER  T.  PUM?ON  et  al. 
(Supreme  Court  of  Nebraska.  March  29. 
1893.) 

UbUHT— EviDEXCK. 

Held,  that  the  evldmce  suBtains  the  plea 
«f  tBiiry,  and  that  the  plaintiff  was  mtitlea  to 
rscOTer  a  sum  egaal  to  the  amount  of  money 
loaned,  less  $11.2S,  paid  by  the  defendant  as 
faiterest. 
(Srllabus  by  flie  Oonrt.) 

Error  to  district  court,  Webster  cocu^; 
Gaslln,  Judge. 

Action  by  George  O.  Telser  against  S.  W. 
Pulton  and  o there  on  a  promissory  note  for 
$250.  There  was  Judgmmt  for  plaintiff  for 
il64,  and  he  brings  error.  Reversed. 

John  O.  Yeiser  and  G.  R.  Ohaney,  for  plain- 
tiff  in  error.  Case  &  A^^Neny,  for  defendants 
Jn  error. 

NORVAL,  J.  This  action  was  brought  by 
George  O.  Yeiser  on  a  promissory  note  for 
the  sum  of  $250,  executed  by  S.  W.  Pulton, 
Everett  Harrison,  and  W.  O.  Richardson. 
The  petition  is  In  the  usual  form.  The 
answer  of  the  defendant  Fulton  sets  up  the 
defense  of  usury,  alle^g  that  he  had  paid 
the  sum  of  $85.25  as  usurious  Interest  on  the 
note.  For  reply,  the  plaintiff  admits  that 
he  charged  and  received  $11.25  usurious  in- 
terest, and  denies  each  and  every  allegation 
contained  in  the  answer  of  Fulton.  The 
other  two  defendants,  Harrison  and  Richard- 
son, filed  an  answer,  alle^g  that  they  signed 
the  notes  merely  as  sureties  for  their  code- 
f^dant,  Fulton.  The  catise  wus  tried  to  a 
jury,  who  returned  a  verdict  for  the  plaintiff 
for  $164.75,  and  Judgment  was  rendered 
thereon.  The  plaintiff  prosecutes  error,  al- 
leging that  the  verdict  is  not  supported  by 
the  evidence.  The  facts  are  undisputed,  and 
are,  bilcfiy  stated,  as  follows:  The  defend- 
ant Fulton  borrowed,  at  what  date  the  record 
foils  to  disclose,  the  sum  of  $500  of  the 
Farmers*  &  Merchants*  Banking  Company, 
of  Ited  Cloud,  on  90  days'  time,  and  agreed 
to  nod  did  pay,  for  the  use  of  the  money, 
Interest  at  the  rate  of  m  per  cent,  per 
month.  He  renewed  the  note  from  time  to 
time,  the  bank  charging  him  interest  at  1^ 
per  cent  a  month,  which  was  paid  by  the 
defendant  Finally  Fulton  paid  all  the  in- 
terest and  $250  on  the  principal,  and  ^ve  a 
new  note  for  $250,  upon  whldi  the  defend- 
ant agreed  to  and  did  pay  Interest  at  the  rate 


of  2  pur  cent,  a  month.  The  total  amonnt  of 
Interest  paid  the*  bank  <»i  the  loan  la  $74. 
After  the  lost  renewal  note  became  due. 
Fulton  wrote  the  bank  asking  that  the  time 
of  payment  be  extoided,  to  whidi  Mr. 
Garber,  the  cadiler  of  the  bank,  sent  the 
following  letter  In  reply:  **FarmerB*  and 
Mendiants'  Banking  Ca  Gai^tal,  lOO/MO. 
Stockholders'  UabUlty.  $100,00a  Red  Cload, 
Neb.,  Sept  mh,  188&  a  W.  Fulton.  Bladea, 
Neb.— Dear  Sir:  Replying  to  yours  of  the 
18th  Inst,  we  do  not  fe^  like  renewing  your 
note  again  aftw  your  d^nlte  proposttton  to 
settle,  made  us  May  last  We  appreciate 
your  mlsfcHiime,  and  have  taken  st^  lotdc- 
Ing  to  your  receiving  the  amount  at  I  think, 
a  less  rate  of  discount  than  we  can  grant 
G.  O.  Tetser  has  mtm^  at  present  I  have 
told  Mr.  Tdser  that  yon  want  $250,  and  win 
give  Everett  Harrison  and  W.  O.  lUcliardam 
as  security,  and  have  recommended  It  aa 
first-class  paper.  If  Mr.  YeSaa  grants  yon 
the  loon,  yon  can  intrust  him  to  take  tout 
note  up  with  us,  with  the  proceeds  of  tbB 
loan,  and  renUt  the  canceled  note  to  yoo. 
Vour  note  and  Interest  amounts  to  $255.37, 
if  paid  by  the  20th.  Yonts,  truly.  Vf.  S. 
Garber,  Cashier."  The  piw*wHir  also  wrote 
Mr.  Fulton  a  letter,  of  whh^  the  following 
is  a  copy:  "Bed  Clond,  Neb.*  Sept  15, 18SS. 
S.  W.  Fulton,  Bladen,  Neb.— Dear  EUr:  Mr. 
W.  S.  Garber  has  Just  qukoi  to  me  to  loon 
you  $25&  I  have  drawn  a  note  Cor  yon  to 
sign.  Hare  Everett  HanlMm  and  W.  0. 
Richardson  also  sign  with  yon.  I  wlU  diarge 
you  1%  per  month.  Please  aend  draft  t<tc 
discount  $11^  with  note  signed,  to  Farmm* 
A  Merchants*  Bank,  where  I  do  my  bnatneas, 
and  It  will  receive  Immediate  attratlon. 
Truly,  Geo.  O.  Telser."  With  the  letter  was 
inclosed  the  note  In  suit  which,  after  bdng 
signed  by  the  defendants,  was  returned  to 
the  plaintiff.  The  defendant  Fulton  also,  at 
the  same  time,  sent  a  draft  to  the  plaintiff 
for  $11.23  as  Interest  on  the  $250  loan  for  90 
days.  No  other  paymoit  thereon  was  ever 
made.  On  the  rec^t  at  the  note  by  Xdtoer. 
he  paid  off  the  defendant's  note  h^  Iqr  the 
bank.  It  Is  also  stipulated  In  the  record  that 
Yeiser  was  one  of  the  directors  of  the  bank 
at  the  time  it  made  the  loan  to  the  drfendant 
and  also  at  the  time  ct  the  several  renewals 
thereof,  and  knew  that  nsorious  interest  was 
collected  by  the  bank  va  sodi  renemls. 

It  appears  from  the  q;>eclal  findings  re- 
turned by  the  jury  ttiat  fh9^  decided  the 
case  upon  the  theory  that  the  note  in  ndt 
was  taken  in  plaintiff's  name,  In  parsuance 
of  some  arrangement  or  agreemmt  altered 
Into  between  Um  and  the  officers  of  the 
banir  as  a  shift  or  device,  for  the  purpoae  of 
evading  the  nsuty  laws  of  the  state,  and  tliat 
the  bank  was  in  fact  the  owner  of  the  note. 
It  Is  patent  that  the  verdict  could  not  have 
been  reached  upon  any  other  theory,  inas- 
much as  by  deducting  from  the  face  of  the 
note  the  sum  of  $85.23,  which  is  the  aggre- 
gate amount  of  tnt««8t  [old  by  Fulton  t» 
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both  tiie  bank  and  the  plolntlff,  leaves  $164.- 
75, — ^the  exact  sum  assessed  by  tbe  Jtuy. 
There  Is  no  dispute  but  that  the  note  given 
to  the  plaintiff  is  tainted  with  the  rice  of 
usury,  and  It  was  proper  for  the  jury  to  ap- 
ply on  the  prlndpal  the  sum  of  $11.25,  which 
vras  paid  by  the  defendant  as  interest  on  the 
note;  but  the  evidence  did  not  Justify  the 
jury  In  also  deducting  the  amount  of  Interest 
which  the  defendant  bad  paid  to  the  bank  on 
a  usurious  loan  obtained  from  it  There  is 
not  to  be  found  In  the  record  sufficient 
evidence  upon  which  to  base  a  conclusion 
that  in  the  taking  of  the  note  in  question 
there  was  any  collusion  between  the  plaintiff 
and  the  bank,  or  that  the  note  was  taken  in 
Telser's  name  for  the  purpose  of  escaping 
the  penalty  for  taking  usurious  interest.  We 
have  no  ri^t  to  presume  that  the  Intention 
of  the  parties  was  to  evade  the  law.  It  Is 
reasonable  to  suppose,  If  the  object  In  taking 
the  note  In  the  name  of  Telser  was  merely 
a  device  to  avoid  the  defense  of  usury,  that 
the  plaintiff  would  not  Iiave  written  to  ihe 
def^dant  as  he  did,  proposing  to  change  tlic 
defendant  on  the  loan  a  greater  rate  of  inter- 
est than  the  maximum  allowed  by  law.  The 
evidence  shows  that  the  money  was  actually 
loaned  by  the  plaintiff  in  good  faltb,  for  the 
purpose  of  paying  defendant's  note  at  i!ie 
bank,  and  that  the  money  was  so  appliiHl. 
The  fact  that  YeUter  was  a  director  In  the 
bank,  and  loaned  Fulton  the  money  to  pay 
Ids  usurious  debt  to  the  bank,  whltih  was 
known  by  the  plahitlff  at  the  time  to  be 
usurious,  ts  not  alone  iofScient  to  authorise 
the  defendant  to  set  up  as  a  defeuse  to  this 
action  the  usurious  transaction  l)etween  lilm- 
•elf  and  the  bank.  The  plaintiff,  undiir  the 
evidence,  was  entitled  to  recover  'he  sum  of 
«23S.T5,  without  costs.  The  Judgment  .^f  the 
court  below  is  reversed,  and  the  case  re- 
manded. The  other  Jud^  concur. 


ALEXANDER  v.  OVERTON  et  al. 
(Supreme  Court  of  Nebraska.  March  29,  1893.) 
ACTioa— Who  may  Si'e— Hoi-der  or  LeoaL 

TiTl.K. 

One  M.  purchaBcd  certain  lands  at  tax 
■ale,  and  had  the  certificates  and  deeds  made  to 
one  A.,  his  sister.  He  testified  that  he  had 
money  belonging  to  her  to  invest,  and  that  he 
purchased  the  property  In  question.  It  was 
sought  to  Impeach  this  testimony  by  showing 
that  after  the  purchase  he  iiad  made  statements 
that  on  account  of  domestic  difficulties  he 
had  taken  the  title  in  the  name  of  his  sister. 
Held,  that  as  the  money  paid  purported  to  be 
lliat  of  the  slsto-,  and  the  titles  were  taken  in 
her  name,  she  could  maintain  an  action  against 
the  county  treasurer  and  his  sureties  fox  the 
wrongful  sale  of  the  property. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Otoe  county; 
Ohapman,  Judge. 

Action  by  Art  Eliza  Alexander  against 
Jolm  Overton  and  others  on  the  official  bond  of 
John  Overtim,  as  treasurer  of  Otoe  county, 
to  recorer  for  tike  wrongful  sole  of  lands 


by  defendant  Overton  to  plaintiff.  There 
was  Judgment  for  defendants,  and  plaintiff 
brings  errw.  Revised. 

0.  W.  Seymour,  for  plaintiff  In  error. 
John  C  Watson,  for  defendants  In  error. 

MAXWELL,  O.  J.  This  Is  an  action  upon 
four  causes  of  action  against  the  defendant 
and  sureties  on  his  official  bond  for  a 
wrongful  sale  of  lands,  aa  treasurer  of  Otoe 
county,  to  plaintiff;  In  other  words,  for 
selling  lands  where  no  tiUe  could  pass  by 
the  sale.  The  answer  is  prior  adjudlcati<«, 
and  that  the  plaintiff  Is  not  the  real  party 
In  Interest  On  the  trial  of  the  cause  the 
Jury  returned  a  verdict  for  the  defendants, 
upcm  which  judgment  was  rendered.  The 
verdict  is  conceded  to  have  been  r«idered 
for  the  defendant  on  the  ground  that  the 
philutiff  was  not  the  real  party  in  Interest 
It  appears  from  the  testimony  that  the 
plaintiff  Is  a  sister  of  W.  D.  MerrianL  It 
also  appears  that  he  purcliaaed  the  lands 
In  question,  and  transacted  oU  the  business. 
Merrlam  testifies  that  he  had  money  be- 
longing to  the  plaintiff  to  invest,  and  that 
he  did  so  by  purchasing  the  land  in  ques- 
tion for  the  plaintiff.  We  find  no  testi- 
mony contradicting  this,  but  many  wit- 
nesses testify  tliat.  In  a  omversaticm  they 
had  with  Merrlam  after  these  Investmmts 
were  made,  he  stated  In  effect  that  he  iu 
fact  had  made  the  purchases  for  hlmselt 
at  tax  sale,  but  had  taken  the  titie  in  the 
name  of  his  sister,  and  one  witness  testifies 
that  he  gave  as  a  reason  for  so  doing  that 
he  had  had  some  family  dlfflcidty.  Now, 
suppose  all  that  proved  as  to  statements  of 
Merriam  Is  true,  It  would  not  follow  that 
he  was  the  real  party  in  Interest  Leaving 
out  of  view  the  fact  that  the  statements 
of  an  agent  made  after  the  transaction  are 
not  admissible  against  his  principal,  they 
are  not  sufficient  to  defeat  the  aiction.  It 
the  mon^  Invested  In  fact  belonged  to  the 
plaintiff  the  action  could  be  prosecuted  in 
h^  name,  and  the  some  Is  true  if  it  was 
Invested  In  her  name.  Suppose  a  brother 
should  take  the  titie  to  a  tract  of  land  in 
the  name  of  his  sister,  the  deed  being 
made  to  her,  will  it  be  seriously  contended 
that  an  action  of  ejectment  could  not  be 
maintained  in  her  name  to  recover  tike 
possession?  In  law  she  would  hold  the 
legal  titie,  and  would  be  the  real  party  In 
interest  l^e  common  law  did  not  recognize 
asslgnmoits  of  claims..  They  were  sup- 
posed to  foster  litigation,  which  in  theory 
the  common  law  did  not  favor.  Hence  if 
It  was  sou^t  to  bring  an  action  on  an  as- 
signed claim,  it  was  to  be  done  In  tiie  name 
of  the  original  party,  'nie  reason  for  this 
rule  Is  stated  In  Lampet's  Case,  10  Coke, 
4S,  as  follows:  "The  great  wisdom  and 
policy  of  the  sages  and  founders  of  our  law 
have  provided  that  no  possibility,  riaJit, 
title,  nor  thing  In  action  shall  be  granted 
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or  assigned  to  strange  re,  for  that  wotdd 
be  Hie  occasion  of  multiplying  of  conten- 
tions and  suits,  of  great  oppression  of  the 
people,  and  chiefly  of  terre-tenanta,  and 
the  subversion  of  the  due  aud  equal  execif- 
tlon  of  Justice."  Warmstrey  v.  Tanfleld,  1 
Rep.  Ch.  20;  Wright  v.  Wright,  1  Yes.  Sr. 
411;  MandcTille  t.  Welch,  5  Wheat.  277; 
Bacon  t.  Boohaui,  33  N.  J.  Bq.  014;  Manu- 
facturing Co.  T.  Marsh,  91  Pa.  St.  96; 
Kounti  V.  Klrkpatrick,  72  Pa-  St.  376; 
Trull  T.  Eastman.  3  Meto.  (Mass.)  121;  Bisp. 
Eq.  214.  The  case  of  Thallmer  v.  Brink- 
erhoir,  20  Johns.  386,  decided  by  a  divided 
court,  seems  to  be  one  of  great  hardship, 
where  under  the  forms  of  low  a  party  was 
robbed  of  his  property,  on  the  ground 
that  as  aAdgnor  he  had  contributed  to  the 
eipenaea  of  maintaining  an  action.  In 
equity  the  assignee  of  a  chose  In  action 
may  maintain  an  action  In  his  own  name. 
In  the  case  at  bar,  however,  there  has  not, 
so  far'  as  appears,  been  any  assignment 
The  tax  deeds  were  taken  In  the  name  of 
the  plaintlfiF,  and  an  action  Is  now  brought 
In  her  name  to  recover  for  the  wrongs 
perpetrated  by  the  defendant  in  selling  the 
lands.  The  plaintiff  holds  the  legal  title  to 
tills  claim.  There  Is  no  claim  that  the  pros- 
ecution of  the  action  In  her  name  will  de- 
fraud the  defendant,  or  any  one  else.  A 
Judgment  on  this  claim,  either  for  or  against 
her,  will  be  ample  protection  to  the  defend- 
ant If  the  (daim  was  assigned  to  Merrlam, 
or  any  one  ^se,  It  ml^t  be  InsUted  that 
be  was  not  the  real  party  In  interest,  and 
it  mtgbt  be  necessary  to  bring  In  the  as- 
signor as  a  witness  to  determine  that  ques- 
tion, but  It  does  not  arise  in  this  case. 
Here  the  contract  purports  to  have  becu 
made  with  the  plaintiff,  and  the  money  was 
paid  In  her  name.  The  contract  rcladous 
that  may  exist  between  herself  and  Mer- 
rtam  do  arise  In  this  case,  and  need  not 
be  cooatdered.  Section  30  of  the  Code  pro- 
vides: "Tlie  assignee  of  a  thing  In  nctiou 
may  maintain  an  action  thereon,  In  hbt  own 
name  and  behalf,  without  the  name  of  the 
assignor."  Section  31:  "In  the  case  of  an  as- 
signment of  a  thing  in  action  the  action  by 
the  assignee  shall  be  without  prejudice  to 
any  set-off  or  other  defense  now  allowed; 
but  this  section  shall  not  apply  to  negotia- 
te bonds,  promissory  notes,  or  bills  of  e-?:- 
cliange,  transferred  In  good  faith,  and  upon 
good  consideration,  before  due."  Section  32: 
"An  executor,  administrator,  guardian, 
trustee  of  an  express  trust,  a  person  with 
whom  or  in  whose  name  a  contract  is 
made  for  the  beneflt  of  anotlier,  or  a  per- 
aon  expressly  auttorii%d  by  statute,  may 
bring  an  aodon  without  Joining  with  htm  the 
person  for  whose  benefit  it  Is  prosecuted. 
Officers  may  sue  and  be  sued  In  such  name 
as  is  authorized  by  law,  and  official  bonds 
may  be  sued  upon  In  13ie  same  way."  The 
oontract  In  the  case  at  bar  purports  to  have 
been  made  by  the  idalntUE,  and  the  deeda 


were  made  in  her  name,  and  she  to  ad- 
thmized  to  bring  atrtlon.  The  Jodgmmt  la 
therefore  reversed,  and  the  cause  re- 
mandeil  for  further  prooeedtugL  The  otbr 
er  Jud^..*  ocmonr. 


MIHALOVITGH  et  aL  v.  BARIASS. 
(Supreme  Court  ot  Nebraska,  March  29, 1883.) 

ixdeiikifyino  bosd  —  at.  tt  ox  ox  —  dufsssks  — 

Fraud. 

L  An  officer  In  whose  hands  an  attadimeDt 
la  placed  to  he  levied  upon  oooda  (tf  the  debtor 
in  the  action  may,  whm  tnere  Is  doubt  as  to 

ownership  of  the  goods,  demand  an  indemnify- 
ing bond  from  tbe  plaintiff  in  the  attadtment. 

2.  If  an  officer,  by  colludion  and  fraud, 
should  permit  a  judgment  to  be  wrongfully 
rendered  against  him,  these  facts  may  be 
pleaded  to  an  action  on  sucb  bond,  tORether 
with  a  statement  of  the  plaintiff  in  atta<itmeQt 
that  the  property  levied  upon  was  that  of  tbe 
debtor  in  attachment. 

3,  'ilie  fact  that  an  officer  permits  Judgment 
to  be  rendered  against  him  for  an  alleged  wrong- 
fol  levy  without  making  a  defense,  althonpi 
a  drcamstance  wliidi  mth  others  may  show 
fraud,  yet.  in  order  to  do  ao^  U  mtwt  »IH>*** 
that  a  defense  was  available. 

(.Syllabus  by  the  OourL) 

Error  to  district  court,  Adama  county; 
QasUn,  Judce. 

Action  by  David  L.  Boriaw  against  Ml- 
lialoTitdi,  Fletcher  A  Co.  and  another  on 
an  Indemnity  bond  given  by  defendants  to 
plaintiff,  as  sheriff  of  Adams  coimty.  Then 
was  Judgment  for  plaintiff,  and  defenduta 
bring  error.  Affirmed. 

Bowen  &  Bowen.  for  platntUfa  In  otof. 
Capps,  McCreary  &  Stevens  and  Jotm  IL 
Ragan,  for  defendant  in  error. 

MAXAVKLI^  C.  J.  This  Is  an  action  npon 
an  Indemnifying  bond  for  the  sum  of  $550, 
given  by  the  plaintiffs  in  error  to  the  de- 
fendant lu  error,  v,'ho  was  sheriff  of  Adama 
county,  to Indemnl^p  him  for  Ijvyingupon  and 
selling  certain  property  levied  upon  as  be- 
longing to  one  FLst,  who  was  Indebted  to 
the  plaintiffs  In  error.  On  the  trial  of  the 
cause  the  Jury  returned  a  verdict  In  favor 
of  the  defendant  In  error  for  the  sum  of 
$550,  upon  which  Judgment  was  rendered. 
The  principal  error  relied  upon  Is  that  the 
verdict  'is  contrary  to  law."  The  testimony 
tends  to  show  that  on  the  24th  of  Septem- 
ber, 1887,  the  plaintiffs  In  error  commenced 
an  action  In  the  district  court  of  Adams 
county  against  one  Emanuel  Fist  to  recover 
the  sum  of  $274.60,  and  caused  an  attach- 
ment to  be  Issued,  which  was  placed  In  the 
hands  of  the  defendant  In  error  for  service; 
that  he  refused  to  levy  the  same  upon  the 
property  alleged  to  be  that  of  Fist,  unless 
^e  plaintiffs  in  error  would  execute  to  him 
an  indemnifying  bond,  which  they  did, 
whereupon  he  levied  the  attachment  on  cer- 
toln  property  In  a  car  on  MhB  St.  Joseph  ft 
Orand  Island  Railway  Company,  which  was 
consigned  to  the  A.  Furst  Distilling  Company, 
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St.  Jowph.  MOk  The  plaintiffs  In  error  recov- 
ered judgment  agiiinst  Fist,  and  an  order  for 
the  sale  of  the  property  bo  lerled  upon,  and 
the  property  was  sold  under  said  order.  On 
the  7th  of  November,  1887.  tJie  Furst  Dis- 
tilling Company  brought  an  action  In  re- 
plevin In  the  district  court  of  Adams  coun- 
ty against  the  defendant  In  error  for  the 
recovery  of  said  property;  but  as  It  had 
been  sold  under  the  order  of  court,  and 
the  proceeds  applied  on  the  Judgment  of 
the  plaintiffs  In  error,  the  only  remedy  of 
the  d'wtfii'FPff  company  was  an  action  for 
conveidoa  of  the  property.  The  action  was 
therefore  changed  to  one  for  conver^on, 
and  the  names  of  the  plaintiffs  In  error  were 
omitted  from  the  petition,  and  the  action 
proceeded  against  the  defendant  in  error 
for  the  value  of  the  property,  and  Judgment 
was  recovered  for  the  sum  of  $2,000,  which 
Judgment  la  unreversed.  The  defendant  In 
error  thereupon  brought  an  action  oo  the 
iademnli^jdng  bond.  It  seems  to  have  been 
claimed  in  the  court  below  that  there  was 
no  lawful  authority  to  give  an  indemnifying 
bond,  and  therefore  It  Is  void;  and  the  capa- 
ble Judge  before  whom  the  case  was  tried. 
In  overruling  the  motion  for  a  new  trial, 
bases  his  action  principally  on  the  ground 
that  such  authority  does  exist,  and  that  the 
b<Hid  is  valid.  We  have  no  doubt  his  views 
In  that  regard  are  correct,  and  tliat  the  ac- 
tion may  be  maintained.  It  Is  claimed  that 
the  defendant  in  error  permitted  Judgmott 
to  go  against  him  by  default,  and  that  the 
plaintiffs  in  error  had  a  full  and  sufficient 
defense  to  the  action.  No  doubt.  If  an  of- 
flcer,  by  collusion  or  fraud,  should  wrong- 
fully permit  a  Judj^nent  to  be  rendered 
aKalnst  a  party  giving  the  indemnity,  these 
facta  might  be  shown  as  grounds  for  im- 
peaching the  Judgment,  In  which  case  It 
would  be  necessary  to  submit  the  alleged 
defense  and  the  reasons  for  not  asking  to 
intervene  In  the  former  action  and  present 
the  defense  then.  We  find  nothing  of  the 
kind  here.  In  the  absence  of  collosion  and 
fraud,  the  parties  will  be  bound  by  the 
Judgment,  and  we  cannot  In  this  action  en- 
ter into  a  consideration  of  the  merits  of  that 
case.  No  reason  Is  shown  by  the  record  for 
the  revasal  of  the  case,  and  ,the  Judgmott 
la  afttnned.  The  other  Judges  concur. 


CLAFHAM  V.  STORM. 
(Snprenw  Coort  of  Nebraska.  Maidi  29,  UOS.) 

Wkiodt  or  EviiiEXi  e  ox  Appkal. 

Where  the  prioclpa)  error  relied  upon  Is 
that  the  verdict  is  aKainst  the  wel^t  of  evi- 
dence, the  verdict  will  not  be  set  aside  onless 
It  Is  clearly  wrong. 

(Syllabus  by  the  GoorL) 

Brror  to  dlsttlct  cottrt,  Madison  oonnty; 
Powers,  Judge. 

Action  by  Kdword  Olapham  against  S.  W. 
Storm  on  promlmory  notes.  There  was  Judg- 


ment fbr  defendant,  and  plalntlfl  brings 
error.  Affirmed. 

J.  R.  GUkeson  and  Wlgton  &  Wliittiam, 
for  plaintiff  in  errw.  Holmes  A  Hays,  for 
defendant  in  error. 

MAXWELL,  a  J.  TUs  Is  an  action  upon 
three  promissory  notes  given  by  the  defend- 
ant, upon  wlUcb  there  is  claimed  to  be  due 
to  the  plaintiff  the  sum  of  fGOa  The  de- 
fendant filed  on  answer  to  tbn  petition  as 
follows:  "(I)  The  defendant  for  aiiswer  to 
plainUfra  petition  herein  filed  admits  the 
making  and  delivering  to  the  payee  ther^ 
named  of  the  notes  sot  out  In  sold  petition. 
(2)  'J'ho  defendant  denies  each  and  every 
other  allegation  In  said  petition  contained. 
i.3>  The  defendant  avers  the  facts  to  be  that 
shortly  prior  to  the  Sth  day  of  September. 
18S7,  the  defendant  sold  and  conveyed  by 
deed  at  goneral  warranty  to  the  plaintiff 
his  farm  comprising  160  acres  of  land.  In 
Pierce  county,  Neb.,  at  the  agreed  price, 
as  expressed  In  said  deed,  of  $3,600.  That 
as  part  consideration  of  the  purchase  of  said 
promises,  the  plaintiff  assumed  and  agreed 
to  pay  certain  Incumbrances  then  existing 
against  sold  premises,  and  for  the  balance 
of  consideration  of  said  purchase  plaintiff 
sold  to  this  def(!ndant  a  large  amount  of 
stock  consistiag  of  horses  and  cattle  then 
OK  the  plaintlfC's  farm.  In  Saunders  county. 
Neb.,  and  thm  and  there  agreed  that  sold 
stock  should  remain  on  said  farm  until  the  de- 
fendant could  give  sullloient  notice  of  the  pub- 
lic sale  of  sold  property  at  the  plaintiff's 
farm  aforesaid,  and  the  plaintiff  then  and 
there  agreed  that  he  would  purchase  all 
notes  at  such  sale  at  a  certain  agreed  dis- 
count, to  wit,  8  per  cent,  and  at  the  same 
time  the  defradant  torthw  agreed  to  ad- 
vance to  the  defendant  on  such  sale  notes 
the  sura  of  $000.  to  be  used  In  paying  the 
notes  set  out  In  plaintUTs  petition,  with  the 
understanding  that  the  said  plaintiff  should 
retain  the  said  notes  as  security  to  him  for 
the  faithful  p^onnanoe  by  the  defoid* 
ant  of  Lis  agreem^t  to  sell  said  property, 
and  turn  over  to  the  plaintiff  the  sale  notes 
rec^ved  at  such  sale  to  the  amount  of  $600, 
thus  advanced  by  the  plaintiff.  That  the 
plaintiff  immediately  filed  his  deed  to  the 
said  property  In  Pierce  county  for  record 
in  the  office  of  the  clerk  of  said  county, 
and  entered  into  possession  of  stid  premises. 
That  he  caused  pobUc  notice  to  be  given  of 
the  stock  so  as  afbresaid  purchased  from 
the  plaintiff,  said  sale  to  be  on  the  — 
day  of  November,  1687,  at  the  premises  ct 
the  plaintiff.  In  Saimders  comity.  Neb.,  and 
Oiat  be  went  to  the  premises  of  the  plaintiff 
aforeaald  at  said  time  tor  the  purpose  of 
selling  said  property,  and  carrying  out  and 
pcrformii^  all  the  conditions  of  the  agree- 
ment aforeaald  on  his  part  to  be  performed. 
But  the  plaintiff  refused  to  (deliver  the  said 
proptfty,  and  has  ever  since  refuasd  to 
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OeUver  the  said  propertr  to  Hils  defendant, 
whereby  the  defendant  was  prevented  from 
selling  the  sold  property,  and  from  the  pro- 
ciieds  of  the  sale  thereof  returning  to  the 
plaintiff  tile  money  so  advanced  by  him, 
and  the  residue  of  the  property  of  the  Talne 
of  ^75  was  wholly  lost  to  this  detendant, 
whereby  this  defendant  has  suffered  dam- 
ages la  the  sum  of  $475.  'i3ie  dtfendant 
therefore  prays  that  said  note  be  dedared 
canceled,  and  he  hare  Judgment  against  the 
plaintiff  for  the  said  sum  of  $475,  and  coats 
therein  'expended.'*  To  Ods  anawer  the 
phdntUTs  amended  reply  is  as  fidlows: 
'The  plaintiff  for  reply  to  defendant's  anr 
Bwer  Utaaiea  eadi  and  every  allegation  thne- 
in  contained.  E^Untlff  aUegi*fi  the  fact  to 
be  that  on  or  about  the  6th  day  of  Septem- 
ber, 1S87.  the  defendant  sold  and  conveyed 
to  plaintUt  his  farm  of  240  acres  of  land 
hi  Pierce  oonaty,  N^.  In  consideration  of 
said  conveyance,  plalntlfl  assumed  end 
agreed  to  pay  all  liens  and  Incumbrances 
then  existing  against  said  land,  and  as  a 
further  couslderutlon  plaintiff  sold  and  de- 
livered to  defendant  cotaln  ritock  and  prop- 
erty consisting  of  a  wngon  and  a  set  of  har- 
ness. That  on  or  about  the  34th  day  of 
September.  1887,  plaintiff  and  defendant 
had  a  fall  settlement,  and  stated  an  account 
of  an  matters  In  difference  lietween  them 
as  to  the  sale  and  conv^anee  of  said  land, 
and  the  payment  at  the  oonridcnitlon  there- 
for, and  said  account  stated  was  that  plain- 
tiff was  Indebted  to  defendant  In  tlie  sam 
of  $600,  which  pUdntlff  adndts  Is  still  due 
defendant  on  said  account  stated.  Plaintiff 
further  alleges  that  la  making  said  occomit 
stated,  the  $600  loaned  by  piidntlff  to  de- 
fmdont,  08  aUeged  In  his  petlthm.  was  not 
included  or  considered."  On  the  trial  the 
Jury  returned  a  verdict  in  favor  of  the  de- 
fendant for  the  sum  ot  $373  at  7  per  ceat 
The  court  properly  overroled  the  7  per 
cent,  as  tite  Jury  should  have  found  the 
entire  amount,  and  rendered  Judgment  for 
$375. 

The  principal  ground  for  a  rcrersal  rolled 
upon  Is  that  the  verdict  is  against  the  weight 
of  evidence.  The  testlnumy  tends  to  show 
that  the  defendant  sold  a  farm  of  240  acres 
In  Pierce  counQr  to  the  ^alntlff  for  the  sum 
at  $3,600;  tiiat  the  plaintiff  assumed  an  In- 
cumbrance on  the  land  for  $2,000,  and  was 
to  pay  the  remaining  consideration  in  stock 
on  the  plaintiffs  farm  In  Saunders  county. 
The  defendant  contends  that  the  pUUntlff 
guarantied  tills  stock  to  bring  at  public  sale 
the  sum  of  $1,600;  that  the  defendant,  in 
pursuance  at  the  contract,  offered  a  part  of 
the  BtoA  tor  sale,  and  sold  snffldent  to 
amount  to  $T75.2S,  and  the  remainder  of 
the  stock  is  retained  1^  the  plaintiff.  The 
plaintiff  does  not  dmy  that  a  ijoi'tlon  of  the 
stock  Is  unsold  In  his  hands,  bat  claims  that 
the  defendant  agreed  to  take  the  stock  at 
a  price  agreed  iipon,  and  that.  If  he  sold 
the  same  for  less,  the  loss  must  fall  upon 


him,  and  this  Is  flie  principal  contentltni 
In  the  cane.  The  defendant.  It  appeon,  was 
in  embarrassed  drenmstances.  and  the  plaln- 
liff,  attex  he  received  a  deed  tar  the  land, 
and  had  assumed  the  mortgage,  etc.,  com- 
plained that  he  had  paid  too  much  for  the 
land,  whereupon  tiie  defendant  adrntts  that 
he  snld  to  him,  in  ^ect.  that,  if  he  would 
guaranty  the  stock  to  bring  $1,G00  he  would 
throw  off  $600;  the  d^radant  also  to  have 
the  rls^t  to  redeem  the  property  within 
a  certain  time.  The  testimony  before  the 
Jury  on  this  point  would  warrant  them  In 
fintllng  that  the  idalntiff  had  not  complied 
with  the  terms  of  the  alleged  agreement, 
If  it  had  any  validly,  which,  we  doubt. 
There  Is  also  proof  that  after  the  sole  of 
the  cattle,  the  parties  ^poit  a  day  in  at- 
tempting to  settle  the  controveny.  but  behig 
unable  to  do  so  it  was  submitted  to  the 
wife  of  one  of  the  parties,  who  computed 
that  there  was  due  the  defaidant  the  sum 
of  $20,  but  that  the  plaintiff  would  only  pay 
tttereon  the  sum  ct  $16.  It  also  iq^peors 
that  flie  [dalntur  sold  the  farm  In  questltw 
for  the  sum  of  $8,600.  This  peAape  Is  not 
material.  The  mortgt^  and  Judgmrat  ll«is 
on  the  farm  exceeded  $2,400.  These  the 
^ty  deducted  from  the  purchase  price  of 
the  fiirm.  They  also  evldehtly  deducted 
$000  advanced  hy  the  plahitlff  to  ttie  de- 
fendant, and  $175.25  paid  to  SCr.  BSdu. 
'lltese  several  sums  deducted  from  the  pur 
chase  price  of  the  farm,  via.  $3,600,  leave 
a  sum  In  excess  of  the  ver^ct.  This  ques- 
ticn  Is  one  proper  to  submit  to  a  Jury,  and  In 
our  view  tlie  verdict  Is  tight,  and  should 
not  be  disturbed.  It  is  unnecessary  to  re- 
view the  Instructions,  as  they  seem  to  con- 
form to  the  proof.  The  Judgment  is  af- 
firmed. The  other  Judges  concur. 


STEWART  V.  STEWART  et  aL 
(Sopreme  C!onrt  of  Nebraska.  Uarch  28^  X883.) 

PUAUDULBST  ASStONMENT  —  CHATTBL  HOUTOAOB. 

Where  a  chattel  mortgage  wu  made  and 
taken  by  a  creditor  of  the  mortgagor  npon  all 
his  property,  its  purpose  being  not  only  to  secnre 
a  debt  due  the  mortgagee,  but  also  to  secure 
other  creditors,  of  the  mortgagor  not  named 
therein,  whose  rights  are  not  expressly  re- 
served from  the  operation  of  the  assignment 
law  of  this  stxte,  such  mortgage  Is  hdd  vnd. 
as  an  irregular,  prohibited,  voluataiy  asslgn- 
moit. 

(Syllabus  by  the  Court) 

Oommlsdoners'  decision.  Appeal  from  dis- 
trict court,  Adams  county;  William  Gasliu, 
Judge. 

Action  by  W.  J.  Stewart  against  George 
A.  Stewart  and  others  to  foreclose  a  diat- 
tel  mortgage.  The  unsecured  creditors  ot 
Qeorge  A.  Stewart  Intervraed.  olle^g 
that  the  chattel  mortgagee  executed  by 
6e<H*ge  A.  Stewart  to  plaintiff  and  to  Ger- 
man Nathmol  Bank  of  Hastings,  one  of  the 
defendants,  were   fraudnloit   There  was 
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judgment  unstalnlng  the  <*rlalnii  of  the  In- 
terreaers,  and  the  German  Natlcoial  Bank 
appeals.  Affirmed. 

Batty,  CaBto  &  Dungan,  for  appellant 
Gapps,  McCreary  &  Stevens,  Tlbbets,  Morey 
&  Ferris,  Hewett  &  Oluistead,  M.  A.  & 
J.  C.  Hartlgan,  Bedford  Brown,  J.  B. 
Geama,  and  W.  P.  McGreary,  for  appelleea. 

BTAN,  O.  On  Jannaiy  8,  1890,  George  A. 
Stewart  exeonted  upon  hla  stock  of  fund- 
tore  fliree  aereral  cbattd  mortgages,— <Mie 
to  the  German  National  Bank,  of  Hastings, 
Neb.,  to  secnre  the  payment  of  94,9M.44; 
one  to  John  B.  Stewart,  bis  brother,  to  ae- 
enre  the  payment  of  <2,1&0;  the  third  to 
his  fittber,  W.  J.  Stewart,  to  secore  the 
payment  of  H<^— which  sereral  mort- 
gages  were  tiie  same  afternoon  duly  pre- 
sented for  record  by  the  aame  person,  who, 
to  empharise  the  order  of  priori^,  recited 
as  coincident  with  the  above  enumeration, 
and  the  redtala  in  the  mortgages  them- 
selves of  the  priority  of  each,  caused  them 
to  be  filed  by  the  county  derk,  with  sll^t 
Intervals  between.  In  the  order  named.  On 
the  aame  day  there  was  filed  by  W.  J. 
Stewart  his  petition  to  foredoae  aald  mort- 
gage in  his  favor  in  the  district  court  of 
Adams  county.  Neb.,  against  Geotge  A. 
Stewart,  the  German  National  Bank  at 
HaaUnga.  and  John  R.  Stewart.  Tbla  peti* 
tton  recited  that  said  mortgages  were  liens 
In  the  order  of  above  euumeratlon,  but 
that,  said  mortgagees  having  gone  Into  pos- 
session at  one  and  the  same  time,  each 
with  the  other,  there  was  no  priority  of 
possession  as  between  them;  and,  further^ 
more,  the  plaintiff  made  known  that,  if 
either  defendant  mortgagee  should  obtain 
sole  possession,  such  poBBesslon  would  be 
so  used  as  to  cause  a  sacrifice  of  the  mort- 
gaged property,  and  render  worthless  the 
mortgage  to  the  plaintiff.  Ttia  petition 
farther  averred  that  George  A.  Stewart 
was  wholly  Insolvent.  To  this  petlticm  the 
defendants  filed  a  written  appearance  by 
themselves  or  attorney  on  January  8,  1890. 
On  the  same  day  there  was  given  defend- 
ants notice  of  an  application  for  a  receiver 
to  be  presented  to  Hon.  William  Gaalin  at 
6  o'dock  P.  M.  of  said  day,  by  whom,  at 
said  time,  a  receiver  of  the  mortgaged 
property  was,  on  said  petition  and  due 
proof,  appointed.  As  between  the  above- 
named  parties,  issue  was  duly  Joined  by  an- 
swers, praying  the  foreclosure  of  the  mort- 
gage of  each  mortgagee  above  named.  In 
due  time  some  27  different  parties,  claiming 
to  be  creditors  of  George  A.  Stewart,  In- 
tervened In  the  action,  and,  by  pertin'ent 
pleadings,  challenged  the  bona  fides  and 
validity  of  said  several  mortgages.  On  the 
final  hearing  of  the  case,  the  contention 
of  the  said  interrenera  was  sustained,  and 
the  tighte  of  said  mortgagees  to  the  pro 
ceeda  ot  the  sale  of  the  mortgaged  prop- 


erty in  the  hands  of  the  recover  (said 
property  meantime  having  been  sold  under 
order  of  said  court)  were  decreed  Inferior 
to  those  of  Stewart's  unsecured  creditors. 
The  net  proceeds  of  this  sale  do  not  equal 
the  sum  secured  by  the  mortgage  to  Uie 
German  National  Bank;  hence  the  oontro- 
versy  Is  narrowed  down  to  a  contest  be- 
tween  the  unsecured  creditors  of  George 
A  Stewart  and  said  bank  as  to  die  bona 
fides  and  validity  of  said  mortgage. 

The  evldoioe  shows  that  oo  January  8, 
1S90,  there  was  due  from  George  A  Stew- 
art to  Sandford  Idell,  one  of  his  cleiks. 
$95;  to  Frank  Zjeonard,  another  derk,  about 
$764.60.  Mr.  Dietrich,  preeldent  of  said 
bank,  testified  that  at  said  date  he  was 
setting  uneasy  as  to  the  claim  due  from 
G.  A.  Stewart  to  the  bank,  and  asked  Stew- 
art to  give  security,  which  Stewart  agreed 
to,  but  wanted  Leonard  paid;  that  witness 
took  hla  note  for  that  amount,  and  told  the 
derfe  to  place  it  to  Ijeonard's  credit  The 
same  was  dcme  as  to  Idell.  Stewart  said 
he  owed  Mr.  Batty  $400,  which,  with  an 
overdraft  of  $147.14,  made  np  one  note. 
These  three  Items  of  $96,  $764.60,  and 
$547.14  were  included  In  the  mortgage  to 
said  bank.  The  trial  of  this  cause  was  on 
September  18,  1890,  and  the  preeldent  of 
said  bank  then  testified  Oiat.  about  six 
weeks  before  that  time,  witaeas  had  said 
to  Mr.  Leonard,  In  substance,  that  the  bank 
had  been  forced  to  advance  this  money  to 
Stewart  to  get  him  to  give  aecoilty.  "Now," 
said  he,  "if  you  are  willing  to  share  the 
loBB  with  US,  as  we  are  coming  out  short, 
we  would  like  It"  That  Leonard  said  he 
would  do  what  was  fair;  and  he  made  bis 
pr(^K>8itlon,  and  it  was  acoepted.  "He 
came."  said  the  witness,  "at  my  request, 
to  the  bank,  after  the  recover  had  made 
his  report"  W.  H.  Fuller,  cashier  of  the 
German  National  Bank,  testified  tiiat  this 
$764.60  was  placed  to  the  credit  of  Mr. 
Leonard  on  December  12,  1890,  and  that 
on  the  12th  of  the  same  month  Mr.  Leon- 
ard drew  out  $60.  On  July  31st  he  turned 
over  to  the  bonk  $354.60.  Then,  on  Septem- 
ber 5,  1890.  he  came  In  and  said  he  had 
turned  over  to  the  bank  more  tiian  he  in- 
tended to  by  $40,  and  asked  that  the  bank 
give  him  credit  ft>r  $40,  which  was  done. 
As  to  the  claim  of  Mr.  Idell,  the  witness 
testified  that  the  amount  due  him  ($8S>  was 
placed  to  hla  credit  with  -  the  bank  De- 
cember 12,  1889;  that  on  July  SI,  1890. 
Idell  took  from  the  bank  $50.  ahd  paUt 
back  the  balance  to  the  bank.  He  In- 
doraed  the  oertlfieate  of  deposit  for  $^. 
The  bank  had  thatoertlfloate.  Each  amount 
retained  from  Leonard  and  Idell,  respec- 
tivety,  waa  placed  to  the  Inttteat  account 
of  the  bank.  W.  A  DUworth  testified  that 
In  June  w  July.  1890,  he  went  to  the 
bonk  on  bdialf  of  Mr.  Idell;  that  the 
cashier.  Mr.  Fuller,  said  the  mtmey  waa 
secured  In  a  mortgage  from  Stewart  to  the 
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bank,  and  would  be  paid  as  soon  u  ttA 
money  was  realised  onder  the  mortgage. 
Mr.  IdeU  hlniBelf  testified  ttiat  he  was 
never  told  that  the  $85  was  d^KMdted  to 
bis  credit;  n^tlm  did  he  know  it  waa  there 
to  pa7  his  account  agahist  Stewart  He 
waa  told  at  the  bank  that  he  wonld  be  paid 
when  the  goods  were  aold.  He  aald:  *1 
called  at  the  bank  after  last  court  waa 
over,  and  Fuller  offered  me  V3o.  Did  not 
ten  me  any  money  was  there  for  me,  and, 
aa  I  had  waited  ao  hm^  I  concluded  to  take 
$5a  He  said  the  matter  waa  ta  litigation, 
and  that  the  bank  would  come  out  short, 
and  my  account  could  not  be  paid  in  fuTL" 
In  relation  to  hla  claim,  lir.  Leonard  teetl- 
fled  that  he  waa  never  told  that  It  was  de- 
posited subject  to  his  order;  that  be  went 
taito  tl»  bank  to  borrow  $60,  and  asked  the 
cashier  jSrst,  and  was  referred  to  the  presi- 
dent, who  said  witness  could  have  it  Wl^ 
nesB  offered  to  glTO  secnrltr  on  a  hMse  and 
buggy,  and  anything  else  witness  had.  The 
president  of  the  bank  said  to  witness  that 
he  need  give  no  security;  Just  give  his  (diedc 
fbr  900,  which  was  done,  and  that  amount 
was  paid  witness  thereon.  This  witness  aald 
that  the  president  of  the  bank  told  witness 
to  h<dd  on,  and  he  would  secure  him  his 
mon^.  After  the  goods  had  been  aold,  the 
bank  t^cers  told  witness  suffldrat  money  to 
pay  witness  was  not  there,  and  that  witness 
would  have  to  lose  it  Afterwards,  being 
sent  for,  witness  went  to  the  bank,  and  Mr. 
Fuller  offered  witness  9860  for  his  claim. 
The  president,  upon  his  refusal  to  accept 
the  above,  offered  9400.  Fbully,  bebig 
refused  as  to  less,  the  president  offered 
94CO,  and  the  witness,  rather  than  take 
nothing,  accepted  that  offer.  Mr.  Diet- 
rich, the  president  of  the  bank,  told  the 
witness  that  posribly  witness  would  get 
nothbig  oat  of  the  security  taken  by  the 
bank.  Mr.  Dietrich  informed  this  witness 
that  his  claim  was  secured  in  the  mortgage 
shortly  atter  the  failure.  Mr.  Dietrich,  be- 
ing recalled,  said  that,  soon  tOter  Stewart 
had  given  the  various  notes,  witness  told 
Mr.  Leonard  his  account  waa  taken  care  of. 
As  to  the  amount  doe  Mr.  Batty,  there  Is  no 
question  made  that  tiie  note  of  9947.14,  se> 
cured  l^y  the  mortgage  to  the  bank,  was  te 
cover  9400  to  be  paid  to  Mr.  Batty,  and  the 
balance  was  to  take  up  an  overdraft  of  M. 
B.  Stewart  due  the  bonk.  If  tUa  last  was 
the  only  matter  for  consideration,  there 
would  be  no  difficulty  in  iqjiholdlng  the  mort- 
gage to*  the  bank.  Untortnnately  the  Idell 
and  the  Leonard  matters  present  greater  ob- 
stacles; for,  while  the  caAler  and  president 
would  have  It  believed  that  the  mortgage 
was  taken  to  secure  money  actually  ad- 
vanced by  the  bank,  for  and  devoted  to  the 
payment  <tf  these  claims,  the  clear  prepon- 
derance of  the  evidence  Is  against  them. 
Without  doubt  the  mortgage  was  given  and 
taken  to  secure,  not  only  debts  due  to  the 
bank,  but  It  was  executed  to  secure  the 
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dalms  of  Idril  and  Leonard.  Had  this  been 
done  by  a  mortgage  to  eaoh  party  beneficial- 
ly Interested,  the  same  questions  need  not 
have  arisen  aa  to  the  validity  of  the  mort- 
gage to  the  bank;  but  this  waa  not  done. 
The  bank,  as  trustee  for  IdeU  and  X«omird. 
received  the  mortgage  in  part  to  secure  tSiese 
two  dalms. 

There  can  be  no  question  upon  the  evi- 
dence that  tiie  mortgage  to  the  Grcrman  Na- 
tional Bank  covered  all  the  property  of 
George  A.  Stewart  to  which  his  creffltois 
could  resort  for  tiie  payment  (tf  the  aevend 
dcArts  due  ttiem.  Conim«itIng  i^on  a 
lar  state  of  facts,  in  Boons  v.  Oarter,  22  Neb.  j 
fil8,  85  N.  W.  Bep.  406.  Maxwell,  J.,  says:  I 
"If  a  debtor  is  unable  to  i>ay  his  debts  in  | 
full.  It  certainly  is  but  Justice  that  euSi  cred- 
itor should  be  paid  a  fair  proporthm  of  the  , 
uitire  assets  of  snch  debtor.  Any  other  nda 
carries  upon  Its  face  the  stamp  of  mi&lr> 
ness,  and  dionld,  as  far  aa  possible,  be  dls- 
oouxaged.  The  general  asstgnmoit  law  at 
the  state  pnAIMts  preferences  exc^t  In  oer 
tain  trifling  matters,  and,  but  for  the  flnt 
section  of  that  act,  no  doubt  would  control 
in  this  case.  A  debtor  who,  by  any  instru- 
ment, transfers  all  his  pn^wty  to  one  or 
more  creditors  or  other  persons  for  their 
benefit,  has  In  Hct  assigned  it  So  tar  as 
hla  rl^t,  control,  and  possession  of  the  prop- 
erty- are  concerned,  they  have  passed  to  oth- 
ers, and  are  not  to  be  returned  to  the  debtor 
until  the  purposes  of  the  trust  are  accom- 
plished; and  tbsB.  (mly  ths  residue  of  the 
property  Is  to  be  returned.  No  refinement  of 
definition  can  make  sudi  a  transfer  eesen- 
tlally  different  from  an  assignment,*'  Obvi- 
ously tiie  language  Is  applicable  to  the  fkets 
clearly  established  by  the  testimony  In  this 
case,  and  the  mortgage  In  question,  having 
been  made  and  taken  uptm  all  of  the  mort- 
gagor's property  in  secret  trust  for  IdeU  and 
Leonard,  as  well  as  to  secure  the  bank's 
claim,  was  In  contxavoitlon  of  the  provisions  | 

the  assignment  law  of  this  stats.  It  there- 
fore follows  that  the  Judgment  of  ttie  dis- 
trict court  most  be  affirmed. 

IRVINE,  0.,  concurs.  RAOAN,  O.,  having 
been  of  counsel,  took  no  part  in  the  oDnstd- 
eration  or  determination  ot  this  caaa. 


OORDER  et  al.  v.  PLATTSMOUTB  CA!I- 

NING  00.  et  al, 
(Supreme  Coort  of  Nebraska.  March  29,  1893.) 

UOBTQAOS  BT  CourOKATJON  — EXECDTIOHS  UlTUA 
VlRBS— OOOD  PilTH  or  DlBBCTOaS. 

,  1.  Where  a  deed  or  mortgage  parportns 
to  hare  been  executed  txy  a  corporatl<»  u 
rigned  and  acknowledged  in  its  behalf  by  the 
president  and  secretary  thereof,  with  the  cor- 
porate seal  attached,  the  presumption  la  that 
It  was  execated  by  antbority  of  snch  corpora- 
tioo,  and  the  burden  of  proof  Is  upon  one  who 
denies  such  authority. 

2.  Coutracts  of  a  corporation,  which  ar« 
not  contrary  to  the  express  providoas  of  iu 
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charter,  ar«  presamed  to  be  witUn  its  pow- 
cn.  and  the  burden  is  npon  one  danylns  their 
Taliditj  to  prove  the  facta  which  render  them 
nltra  vires. 

3.  Eridence  to  sustain  the  finding  of 
the  district  coort,  that  the  indebtedness  secured 
b7  the  mortgage  of  the  defendant  corporation 
was  not  in  excess  of  the  iimltation  named  in 
tta  charter. 

4.  The  relation  of  the  directors  to  stock- 
holders of  a  corporation  is  of  a  fiduciary  char- 
acter, and  (heir  contracts  and  dealings,  with 
respect  to  the  corporate  propertr,  will  be  care- 
folly  scmtinized  hy  the  conrta.  Such  con< 
tracts  are  not,  however,  necessarily  void. 
Where  It  Is  clear  that  the  tmnsaction  is  In 
good  faith  on  the  part  of  the  director,  and  bene- 
ncial  to  the  corporation,  wtiich  has,  with  the 
sanction  of  the  stockholden,  received  and  ap- 
propriated the  conaideration  without  offering 
to  make  reatltntfam,  it  may  be  ujdieid,  when 
assailed,  even  in  a  court  of  equl^. 

5.  Evidence  examined,  and  held  to  snatain 
the  finding  that  the  indebte^lnoits  of  the  de- 
fendant company  to  the  plaintiffs,  dircctora 
thereof,  was  contracted  with  the  knowledge 
and  approval  of  the  interveners,  who  were  stock- 
holders, and  that  the  executioa  of  certain  mnt- 
gages  to  secure  such  indebtedness  was  sanc- 
tioned by  such  stockholdera. 

6.  In  order  to  recover  from  stockholders 
of  a  corporation  on  aecount  of  a  failure  to  give 
the  atattttory  notice  of  Its  indebtednesi,  it  must 
affinnatlTely  appear  that  the  credit  was  given 
to  such  eonioration  while  it  was  in  default  of 
the  required  notice. 

(Syllabus  br  the  CourL> 

Appeal  from  district  court,  Oaaa  comity;. 
Field,  Judge. 

Action  by  Fred  Gorder  and  another  against 
the  Plattsmouth  Canning  Company,  and  Wil- 
liam Weber  and  others,  interveners,  to  fore- 
close mortgages  on  the  real  estate  and  per- 
sona] proper^  of  defendant,  and  for  an  ac- 
counting between  defendant  and  plalntlfTs, 
who  were  formerly  officers  of  defendant  cor- 
poration. There  was  a  decree  in  favor  of 
plaintlSB,  and  tlie  Interveners  appeaL  Af- 
firmed. 

Q.  W.  OoT^  and  Beeson  &  Root,  for  ap* 
pellants.  A.  N.  Sullivan,  for  appellees. 

POST,  J.  This  Is  an  appeal  from  a  de- 
cree of  ttui  district  court  of  Gaaa  county. 
In  the  petition  It  la  alleged  that  on  the  2Sth 
day  of  Nov^ber,  1SS7,  the  plolnUflta  exe- 
cuted their  Joint  note  for  $o,0D0  to  the  First 
National  Bank  of  Plattsmouth,  due  In  six 
months  from  date,  and  that  on  the  30th  day 
€t  December,  1887,  they  executed  a  second 
note  to  said  bank  due  six  mtmtfaa  aftM  date 
for  MtSOO;  that  said  notes  were  both  exe- 
cuted tor  the  accommodation  of  the  deiokd- 
ant,  the  Plattsmouth  OannlnE  Company;  tiiat 
to  secure  the  pa^mt  aC  said  notes,  and 
to  iwdemnliy  platntlfla  aa  aaretles  thereon, 
the  defendant  company  on  the  day  last 
named  executed  and  ddlvered  to  them  a 
mortgage  upon  certain  zeal  estate  in  the 
dty  of  Rattamonth,  also  a  chatty  mort- 
ga^  tqwu  all  <tf  the  maClilnery,  IKturea, 
and  othw  personal  property  of  said  company. 
The  petition,  after  an  allegation  of  a  breach 
of  the  conditiona  of  the  mortgage,  contains 
a  prayer  for  an  accounting  and  foreclosure. 


and  for  gmeral  equltaUe  r^ef.  The  can- 
ving  company  filed  an  answer  admitting  an 
the  allegatltms  In  the  petition  contained,  ex- 
cept as  to  Ihe  amount  of  Indebtedness  <^m- 
ed  ther^  Shortlyi  thereafter,  and  before 
trial,  the  court  pennltted  the  appellants  to 
Interroie  and  file  answer,  In  which  they 
'  allege,  In  substance,  that  fliey  are  stock- 
I  holders  In  said  compai^,  and  that  It  com- 
menced borineas  in  1885  wiOi  a  capital  stock 
of  918,000;  that  hr  ibo  artifdea  of  incorpora- 
tion It  Is  provided  that  at  no  time  shall  the 
indebtedness  of  said  company  exceed  one 
half  of  the  capital  atodc  thereof;  that  the 
plaintiffs  were  elected  directors  of  said  com- 
pany at  ita  organization,  and,  witti  the  ex- 
ception of  the  plidntUC  Lewis,  have  contin- 
ued to  act  In  BUdi  capatity;  that  tbe  phiin- 
tlff  Guthman  baa  been  the  preddenf  ot  said 
company  ever  since  Its  organlBatlon,  and  the 
plaintiffs  Lewis  and  Gorder  have  been  the 
only  secretaries  thonof;  that  at  all  times 
slnoe  the  first  year  of  the  existence  of  said 
corporation,  its  indebtedness  has  been  large- 
ly In  excess  at  the  limit  fixed  by  its  articles 
of  incorporation,  and  ttiat  said  ezueea  of  in* 
debtedneas  was  Incurred  1^'  t^e  plaintUte 
as  directors  of  said  company,  without  any 
authority  from  Its  stocUioldexB;  Omt  Qie 
notes  and  mortgages  described  in  the  petiti<m 
were  executed  without  any  uithority  what- 
ever, and  the  F.  B.  Gord«r  as  president 
and  B.  B.  Lewis  as  eeoretary,  who  pretended 
to  execute  said  mortgages  as  grantors  there- 
in, are  plalntiiob  In  this  action;  that  the  prop- 
BTts  dcKribed  In  said  mortt^iges  comprisea 
the  entlfe  assets  ta  said  company,  and  Out 
there  are  in  addition  to  the  amounts  claimed 
(m  said  notes  and  mortgages  at  leaat  (4,000 
of  debts  owing  by  said  company,  for  which 
fho  stockholders  are  Individually  Uabte,  be- 
cause of  the  neglect  of  plalntlffa  to  comply 
with  the  lawa  In  r^rd  to  corporationa; 
that  the  debts  owing  1^  said  oorpwatlon 
were  an  omtnicted  while  the  offloon  thne- 
of  vrere  in  defftidt  In  complying  with  the 
statutwy  provIsloBS  governing  corporations, 
requiring  them  to  publish  annually  a  state- 
ment of  aU  the  existing  debts  of  said  corpora- 
I  tlon.  The  Interveners  pn^  tiiat  plaintiffs* 
'  petition  be  dlnnlssed,  with  oosta,  that  aald 
j  mortgages  and  the  record  thereof  be  cancel- 
ed, and  for  equitable  rtilet.  During  the  prog- 
ress of  the  trial,  penulsslon  of  court,  In- 
terveners filed  an  amendment  to  their  an- 
swer, eetting  up  that  they  and  each  one  of 
them  are  credltora  of  the  defendant  canntaig 
company,  having  advanced  Taitona  sums 
from  V25  to  $800  »eh,  by  iray  at  loana  to 
aald  defendant  at  its  request,  which  sums 
are  stiU  due  and  ui^aid.  la  addition  to  the 
v^ef  aaked  in  their  answer,  th^  pray  for 
a  recover  of  said  company  to  take  charge 
€£  its  property,  and  convert  tho  same  Into 
cadi,  to  be  applied,  first,  In  payment  of  tiie 
general  Indebtedness  thereof,  exclusive  of 
the  amounta  owing  to  Its  stockludders,  and 
that  the  funds  remaining  be  applied  pro  rata 
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between  the  different  stockholders.  On  the 
hearing  before  the  district  court  there  was 
a  geDeral  finding  for  the  plaintiffs,  and  a  de- 
cree of  foreclosure  In  accordance  with  the 
pn^er  of  the  petition,  from  whidi  the  tat 
terreoers  have  appealed  to  this  court. 

1.  The  first  proposltltm  argued  is  that  the 
evidence  fails  to  show  authority  from  the 
hoard  of  directors  for  the  execution  of  the 
mortgages,  or  either  of  them.  Both  mort- 
gages purport  to  have  been  executed  by  ttie 
Plattsmoutb  Canning  Company,  and  ac- 
knowledged In  behalf  of  said  company  by 
F.  R.  Gnthman,  president,  and  0.  B.  I^ewls, 
secretoty,  and  attested  by  the  seal  thereof. 
The  genuineness  of  the  signatures  to  the 
mortgage,  as  well  as  the  offldal  character 
ot  the  signers,  is  specifically  admitted,  but 
we  understand  counsel  for  interveners  to 
contend  that  authority  for  the  execution  of 
the  mortgages  must  affirmatively  appear 
from  the  record  of  the  board  of  directors. 
To  that  proposition  we  cannot  give  our  as- 
sent The  signatures  of  the  officers,  with 
the  corporate  seal  attainted,  Is  prima  .fiude 
evidence  that  the  mortgages  were  executed 
by  authority  of  the  company,  and  the  bur- 
den of  proving  want  of  authority  is  upon 
the  interveners.  Aug.  &  Ames  on  Corp.  | 
217;  Boone,  Corp.  S  SO;  Blackahlre  t.  Iowa 
Homestead  Co.,  89  Iowa,  624;  Whitney  v. 
Trust  Co.,  65  N.  Y.  677;  DstIb  v.  Jemuiy,  1 
Mete.  (MajBS.)  221;  bnirance  Co.  Frothlng- 
ham,  122  Mass.  891;  Murphy  v.  Welcfa,  128 
Mass.  489;  Hamlltcm  t.  MoLaus^illn,  (Mass.) 
12  N.  B.  Bep.  424;  Morris  r,  KeU,  20  Minn. 
531,  (GHL  474;)  Mnsaer  t.  JtAnaon,  &  Ma  74. 

2.  It  is  (^med  that  the  mortgages  are 
void,  for  the  reastm  that  th^  are  in  excess 
of  the  amount  of  Indebtedness  authorized 

the  arddes  of  Incorporation  of  tbe  com- 
pany. It  la  provided  artlcite  4  that  "the 
bluest  amount  of  indebtedness  to  which 
the  coiporatlon  diaU  at  any  time  subject 
itself  shall  not  exceed  one  half  of  the 
amount  of  its  capital  stock  Issued."  It  ajy- 
pears  from  the  bill  of  exceptions  that  95,000 
of  the  Indebtednea  r^resented  by  the  mort- 
gages was  Incurred  on  the  Itfth  day  of  Au- 
gust, 1885,  on  which  day  the  plaintiffs  ex- 
ecuted thdir  Joint  note  to  the  Fhrat  National 
Bank  of  Plattsmouth,  for  the  accommodar 
tlon  of  the  company,  the  note  of  like  amount 
described  in  the  mortgages  being  a  renewal 
thereof.  At  that  time  the  amount  of  sto(A: 
Isfrued  does  not  appear,  althou^  it  la  al- 
lied in  the  answer  that  the  capital  stock 
In  Februazy,  1886,  was  918,000,  nor  Is  the 
amount  of  the  company's  indebtedness  ap- 
parent from  the  recor<i  It  appears  also 
from  the  minutes  of  a  meeting  of  stock- 
hoMers  held  Jannary  4,  1880,  that  148^ 
shares  of  stock  were  represented  thereat, 
from  which  it  is  evident  that  the  stock  at 
that  date  amounted  to  at  least  914,850.  Tbe 
date  when  the  additional  Indebtedness  of 
94,500  was  In-nrred  docs  not  appear,  but 
Qie  note  for  suiil  amount  Is  in  renewal  of 


an  accommodation  note  executed  by  plain- 
tiffs for  the  braiefit  of  the  company  long 
prior  to  the  execution  of  the  mortgages. 
The  presumption  is  In  favor  of  the  validlt; 
of  the  contract  In  question.  It  is  not  upon 
its  face  necessarily  outside  the  scope  of  the 
corporate  power  of  the  defendant  company. 
The  recognized  role  la  that  the  contracts 
of  a  corpomtlou,  not  contrary  to  the  express 
provisions  of  Its  cliarter,  are  presumed  to  be 
within  Its  powers,  and  the  burden  is  upon 
one  seeking  to  Invalidate  them  to  prove  the 
facts  -which  render  them  ultra  vires.  Rail- 
road Co.  V.  McCarthy,  06  U.  S.  ^T;  Curtis 
V.  Gokey,  68  N.  Y.  300;  EBdns  v.  Railroad  Co., 
36  X.  J.  Eq.  241;  Wood,  Ry.  Law.  p.  526; 
Boone,  Corp.  43.  This  case  la  deariy  within 
the  nde  recognised  In  the  anthoritlee  dted. 
The  district  court  evidently  found  against 
the  Intervenera  on  the  questlim  of  the  va- 
lidity of  the  mortgages,  and  with  that  find- 
ing we  are  entirely  sattefied. 

3.  The  next  question,  and  the  one  to  which 
most  pronUnence  Is  given  In  the  brief  of 
interveners.  Is  whetiier  the  mortgages  are 
void  by  reason  of  the  fact  that  the  plain- 
tiffs were  directors  of  the  company  at  the 
time  the  indebtedneas  was  incnrred,  and 
when  tlie  mortgages  were  enented.  It 
should  be  observed  In  this  ouuectkm  that 
two  of  the  pbdntlflB,  to  wit,  GuOunan  and 
Lewis,  were  acting  as  president  and  secre- 
tary, respectively,  and  as  soch  executed  the 
mortgagos  in  behalf  of  the  company,  ^ere 
is  no  dalm  made  fiwud  against  the  platan 
tiCfa  In  fact,  thdr  conduct  throti^out 
^ves  that  they  wm  actuated  faj  no  mo- 
tives but  to  promote  the  snocess  of  the  com- 
pany and  the  interest  of  the  stockholders. 
It  is  not  disputed  that  tlie  bosmeas  of  the 
company  was  conducted  from  the  beginning 
with  money  raised  by  these  and  other  di- 
n-ctors  upon  tiidr  personal  obUgatitms.  And 
from  fbe  fiicts  dlsdosed  by  the  record  tbe 
Infermee  Is  irresistible  that  said  money  was 
advanced,  and  that  the  mortji^iges  to  ptaln- 
tUh  were  executed  with  the  knowledge  and 
i^ipmval  of  the  stoddiolders,  ladudlng  tiw 
interveners.  For  Instance,  we  find  that  since 
the  1st  day  of  August,  1885,  35  different 
notes  vttaee  executed  1^  these  ^Intlffs, 
(with  the  exc<qitIon  of  B.  B.  Itewia,  whose 
name  appears  tm  but  16  fliereof  J  amounting 
in  the  nfflT^te  to  more  thnn  91S0,O00l 
Many  odt  the  notes  mentioned,  it  seems, 
were  renewals  of  others  as  they  matured. 
And  althot]^  the  anurant  thus  advanced 
upon  the  a«dit  of  the  directors  Is  not  dear 
from  the  proofb,  there  is  no  doid>t  that  said 
notes  were  all  executed  for  the  accommo- 
dation of  the  company,  and  the  proceeds 
thereof  used  In  the  transaction  of  tts  bust- 
neas.  At  the  regular  meeting  of  stocUidd- 
ers  in  January,  18S6,  two  of  the  intervenera. 
William  NevlUe  and  a  M.  Weed,  were 
elected  directors,  and  during  the  year  fol- 
lowing each  dgned  a  numbw  of  the  notes 
above  described  vAth  other  directus,  and 
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watat  luLTo  been  aware  at  tbe  MaoareaB  of 
flie  company,  and  the  advances  whicb  were 
being  made  to  It  on  the  credit  of  the  dl- 
nMitors.  It  Is  hardly  an  exaggeration  to  say 
that  the  lendtog  to  the  company  of  th^ 
peraonol  credit  appeaxa  to  have  been  one 
ot  the  recognised  dnttes  of  tlw  managing 
direoton.  On  the  2l»ttL  da^  of  Jnne.  188G, 

F.  R.  Oattmun,  D.  B.  Tjawia,  J.  V.  Weck- 
tac^  Fred  Qorder,  F.  IL  WUte,  A.  W.  Mc- 
T^ii|^iiw,  o.  M.  Weed,  and  Houy  Boeck, 
being  liable  tor  debts  of  the  company  to  the 
amonnt  of  $16,000,  a  mortgage  waa  exe- 
cnted  by  It  In  faror  <tf  aald  partlea  on  the 
ftdlowlng  property,  to  wit:  "The  whole  plant 
of  said  Plattsnumth  Canning  Oompany, 
boUdlngB,  nuudUnoTf  material  on  hand,  and 
mannfttctnied  and  In  laoceiB  of  numiofae- 
ture,  englnee,  boilers,  and  mannfaetnred 
goods,  In  store  and  product  of  the  works, 
as  rapidly  aa  the  same  Is  mannfaetnred." 
In  said  mortgage,  amoDg  other  recitals.  Is 
the  following:  "Hie  aald  canning  company 
being  In  need  of  money  to  odarge  end  ex- 
tend Its  works  and  buriness,  and,  having 
borrowed  the  same  upon  notes  with  Indorae- 
ui»ita  of  the  mortgagees,  this  mortgace  Is 
given  to  said  mortgagees  as  Indorsers  and 
sore  ties  for  said  canning  company  to  save 
them  harmless  upon  snob  IndorasmentB." 
Sold  mortgage  was  acknowledged  tn  behalf 

the  company  by  F.  B.  Quthmaa,  preit- 
dmt,  and  C  B.  Lewis,  as  secretajy,  and 
■led  for  recnd  In  Casa  connty  on  tl^  28tli 
day  of  June,  1889.  We  also  find  the  f oUow- 
iag  ncoEd  of  a  meeting  of  the  directma, 
■Dder  date  of  December  as,  18S7:  "Board 
met  at  11  o'diodc  A.  M.,  and  was  called  to  os- 
der  by  Hie  Kasldaiti  pieseat,  Guthnian.  Da- 
vte,  Gozder,  Weckbadt,  Donnelly,  and  Lewis. 
Mimitea  read  and  awnoved.  •  •  *  Fred 
Gorder  was  appointed  as  a  committee  to  at- 
tend to  baring  a,  new  mortgage  made  out  to 
take  tbe  plaos  of  one  now  on  file,  securing  F. 
B.  Gatbmon,  Frod  Gorder,  J.  V.  WedUiacfc, 

G.  A.  Darla,  and  E.  B.  Lewis  In  the  sum  of 
V.900,  on  the  entire  plant  and  stock  of  the 
aaunlog  oompany,  and  they  b&ve  personally 
secured  to  the  first  National  Bank  for  a  loan 
to  the  canning  company  for  that  amonnt 

B.  Lewis,  Secretary."  The  mortgages  set 
oat  In  the  petition  were  executed  puisuant  to 
the  authority  ^wn  by  the  foregtrilng  recwd, 
and  the  prior  mortgage  therein  mentioned  Is 
tba  MM  bearing  date  of  June  25,  1886,  to 
which  reference  has  been  made.  The  only 
«ae  of  the  Interveners  who  poeltlvely  denies 
knowledge  ct  the  mortgages  Is  Weber,  ai^ 
we  think.  In  view  of  the  nnd^mted  facts  In 
tbe  ease,  he  should  not  now  be  beard  to  ques- 
tion this  legality.  He,  bi  conunm  with  ottier 
stockholders,  must  have  known  from  the 
anount  of  the  ewnpany's  bu^nen  that  It 
waa  obtaining  large  sums  of  money  from 
aonae  senrae,  and  beyond  its  power  to  secure, 
•Koept  by  mortgaging  the  canning  factory 
and  flxtores.  It  te  also  In  evidoice,  and  not 
■erionaiy  qpeatlaned,  that  at  eadi  annual 
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meeting  of  the  stockholders  a  statement  of 
the  assets  and  liabilities  of  the  company  was 
exhibited,  and  tbe  books  examined.  Wtam 
we  take  Into  conaldeEatlon  also  the  fact  that 
thiB  validly  of  the  mortgages  was  first  called 
In  question  of  the  Interrenera*  answer,  In 
April,  1880,  it  la  evident  Hiat  the  dalm  of  the 
latter  that  the  execution  thereof  was  without 
their  consent  Is  not  entitled  to  serious  oosuiA- 
oration.  There  is  no  doubt  that  the  relation 
of  directors  to  the  oorporotlon  of  which  they 
ace  offleecB  la  of  a  fiduolary  oharaeter,  and 
their  oontraeta  and  deaMngs  with  respect  to 
the  oorporate  property  will  be  carefully  somtl- 
nlied  by  tiie  oourta.  Ibere  are  to  be  found 
caaea  In  which  It  la  asserted  that  such  con- 
tracts are  absolutely  void,  and  not  cnforcear 
Ue,  dthw  In  oomrls  of  law  or  eqidty,  but  'the 
decided  wel^t  of  authority,  aa  well  as  tbe 
more  satisfactory  reasoning,  ■wtaiw  the 
vlaw  that  th^  an  wridable  only.  It  is  fre- 
^oently  said  In  the  reports  and  textbooks 
that  contracts  between  oorpocationo  and  their 
directors  will  be  set  aside  by  courts  of  equi- 
ty at  the  Section  of  the  atodcholilecB,  but 
sudi  statement  Is  not  strictly  aocniate.  Not 
ovary  porcbase  ot  corporate  iHXipcrty  by  ttie 
dlrectora  of  the  corporation  will  be  adjudged 
void  in  an  action  by  the  stocfcholdon,  even 
by  courts  of  equity.  On  the  contrary,  tbe  re- 
lation of  directors  to  the  ato^olders  of  a 
corporation  Is  not  essentially  different  tnm 
that  ordinarily  existing  betwem  trustee  and 
cestid  one  trust  Courts  of  equt^  wlU  aet 
aside  such  contracts  on  the  gnmnd  of  fraud, 
and  generally  upon  rileht  showing  of  fraud 
or  bad  faith  tite  trustee.  Bnt  where  It  Is 
clear  that  the  tranaactlon  was  In  good  faith, 
and  tbe  cestui  que  trust  bdng  under  no  dlsa- 
Ullty  has  received  and  retains  tbe  conaMera- 
tlon  paid  for  tbe  truat  properly  by  tJie  trus- 
tee, it  will  be  upheld,  when  aasalled  either  at 
law  or  In  equity.  In  the  case  of  Twin  lick 
OU  00.  T.  Martiuy,  01  U,  8.  687.  wbteh  Is  di- 
rectly In  pcdnt,  Mr.  Justice  MUler  uses  tbe 
following  pertlneat  language:  "WhUe  U  Is 
true  that  the  dcf^idant  aa  a  directw  of  ^e 
oorporotlGCi.  mts  bound  by  all  tboae  rules  of 
consdentlons  falmees  which  courts  of  equity 
have  Imposed  as  the  guides  for  dealing  In 
such  cases,  It  cannot  be  maintained  that  any 
rule  forbids  one  director  among  several  from 
loaning  money  to  the  corporaUcMi  wben  tbe 
Dumey  Is  naaiedrand  ttie  txansaoUfm  Is  open 
and  otherwise  tree  from  blame.  No  adjudged 
case  has  gone  so  fbr  as  thla  Such  a  doctrine, 
WhUe  it  would  afford  little  protection  to  the 
corporation  against  actual  fraud  or  oppres- 
ak>n,  would  deprive  It  of  tbe  aid  of  those 
most  InteKSted  1r  giving  irtd  Judiciously,  and 
beat  qualtfled  to  Judge  of  the  necessity  of 
that  aid,  and  of  the  extent  to  which  It  may 
saftly  be  glvai."  The  view  eocpressed  In  tbe 
foregoing  quotation  Is  abundantly  supported 
by  anOiori^.  See  Buell  v.  Bookln^am,  10 
Iowa,  284;  Hallam  v.  Hotel  Oo.,  56  Iowa.  176, 
9  N.  W.  Rep.  Ill;  Garrett  v.  Plow  Co.,  70 
Iowa,  087,  20  N.  W.  B^.  385;  Smith  v.  Lan- 
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aAng,  22  r.  S20:  Dimoomb  t.  Railrond  Co., 
84  X.  Y.  180;  Welch  v.  Bank,  122  N.  T.  177, 
•Jo  N.  G.  Rep.  2ffil;  Hotel  Co.  t.  Wade.  97  V. 
S.  13:  Stxatton  r.  Allen.  10  N.  J.  Eq.  229; 
Slnis  V.  BaUroad  Ca.  87  Ohio  St  696;  Busby 
V.  Finn,  1  Ohio  St  409;  Staik  t.  GolBn.  105 
Maaa.  328;  Holt  t.  Bennett  146  Blaaa.  439, 
10  N.  B.  R^  5;  Saltmarsh  r.  Spanldlng,  147 
MasB.  224,  17  M.  E.  Rep.  316;  Beach,  FriT. 
Corp.  242,  245.  Tfara«  la  nottdng  In  ttie  claim 
of  the  Inteirenen  to  oititle  th»n  to  eqpedal 
coiislderatlon  at  the  hands  of  a.  court  of  equi- 
ty. They  by  their  eondoct  to  lay  the  least, 
sanctioned  the  nse  by  the  naimiiig  company 
for  two  yean  and  a  half  of  large  sums  of 
money  procured  «i  the  credit  of  plnlntiffB^ 
and  the  execution  of  the  mortgages  men- 
tioned as  security.  Had  the  business  contin- 
ued prosperous  as  It  was  during  the  first 
year,  when  a  dividend  was  dedared,  and 
paid  in  atodc  of  the  company,  it  is  not  prob- 
able that  the  actltm  of  the  directors  would 
ever  hare  been  called  in  qnesdon.  Having 
taken  their  diances  (tf  profits  from  the  in- 
veatmmt  of  mon^  raised  1^  pledging  the 
company^  property,  they  should  not  now. 
after  miafortone  has  overtaken  thdr  ven- 
ture, be  permitted  to  repudiate  the  acts  de- 
liberately ratified  If  not  induced  by  ttiem. 

4b  There  Is  a  fnrtiier  contention  by  the  In- 
terveneiB,  vis.  that  the  plalntUEs  as  manar 
glng  dlzeouni  failed  and  neglected  to  give  no- 
tice as  required  by  law  of  tlie  indebtedness 
of  the  oompaoy,  by  reason  of  which  they  have 
become  liable  for  the  amount  of  Its  debts 
upwards  of  94,000.  We  think  the  answer  fa- 
tally defective,  for  the  reason  that  no  facts 
are  alleged  therein  to  show  that  any  part  of 
said  Indebtedness  was  eontracbed  during  the 
time  plolQtUBi  were  In  deftiult  of  the  stat- 
utory notice.  Smith  t.  Steele.  8  Neb.  IIA. 
Nor  la  there  any  evidence  In  the  record  to 
support  a  finding  that  Interval^  as  stock- 
luddera  have  become  liable  for  any  indebt- 
edness of  the  omipany  by  reason  of  the  fidl- 
nre  to  give  such  notica  We  are  aatiafled  that 
the  decree  of  the  diatrtet  court  Is  tight,  and 
should  be  affirmed.  The  other  judges  con- 
cur. 


GARDELS  T.  KIX>KE  et  al. 
<Sapreme  Court  of  Nebraska.    March  20,  ISOa) 
Btatdtbs  or  Fbadds — Sufficibsct  of  Mrmorah- 

DUM— FOBBCLOSUBB  OP  FUBCHABBR'S  RlGHTB. 

1.  A  memorandam  of  an  agreem«it  In'  th« 
form  of  a  receipt  which  deacribed  the  land  sold, 
the  price  and  time  of  payment,  with  an  admia- 
■lon  of  the  receipt  of  $26  on  the  contract  and 
duly  ngoed  by  the  vendws.  Is  sufficient  under 
the  Btatate. 

2.  Prior  to  the  statute  of  frauds,  a  parol 
contract  for  the  sale  of  land,  with  delivery  of 
poasesaiOD,  was  valid.  The  statute  has  merely 
chaaffed  the  common  law  so  that  the  party  to  be 
charged,  ordinarily  the  vendor,  need  sign  the 
memorandam.  The  vetidee  accepting  the  same 
is  bound  as  at  common  law. 

8.  An  action  will  He  to  foreclose  the  rights 
of  a  purchaser  in  a  contract  for  the  sale  of  real 
estate,  and  the  court  by  iu  judgment  may  direct 


the  purchaser  to  comply  with  the  terms  of  tfap 
contract  within  a  reasonable  time,  to  be  named 
by  the  court,  or  order  the  premiseH  »old,  and  the 
proceeds  applied  to  the  payment  of  the  judg- 
ment 

4.  The  justice  an<1  equity  of  the  case  wiC 
determine  the  character  of  the  Jadgmeut 
(SjIlabuB  by  the  Court) 

Error  to  district  court,  Cuming  oonaty; 
Powers,  Judge. 

Action  by  Robert  F.  Kloke  and  tuotlu-i 
against  August  Gardela  to  enforce  the  Mt>e<  lflc 
Xierforinance  of  a  contract  to  purchiise  real 
estite.  There  was  Judgment  in  fitvor  of 
plaint!  fTs,  and,  defoidant's  motion  to  set  aside 
the  Judgment  being  dolled,  be  brings  urror. 
AtOnaed. 

G.  O.  MelfisL  and  J.  C.  Crawford,  for  plain- 
tiff tai  error.  If.  McLau^illn.  for  dctraiJanta 
In  error. 

MAXWELL,  a  J.  This  la  an  action  to 
foreclose  a  contract  ftar  the  aale  of  renl  es- 
tate. P«sonid  B^rvlee  was  had  npcm  the 
purchaser,  who  made  default,  and  at  the 
September  term  of  the  district  court  for 
Cuming  conn^  a  Judgment  was  entered 
against  the  purchaser  that  he  pay  the  pur- 
chase money  within  80  days,  or  that  anid 
premises  be  sold  as  upon  ^ecution,  and  the 
proceeds  derived  from  said  sole  be  broujrht 
Into  conr^  to  be  applied  in  payment  of  snld 
Judgment  and  that  the  vendors  have  Judg- 
ment fbr  any  deficiency  that  may  exl^t  ."fter 
the  sale  of  said  land,  etc.  Within  30  days 
from  the  date  of  said  Judgment  the  pur- 
diaaer  filed  a  motion,  as  follows:  "Cornea 
now  tihe  defendant  and  moves  the  coiut  to 
open  up  and  set  aside  the  decree  and  default 
heretofore  entered  In  tUa  case,'  and  permit 
the  d^endant  to  interpoee  his  defense,  ftir 
the  fcdlowlng  reasms.  to  wit:  (1)  Tbat  thf 
l^lntlffllB'  petltloa  tails  to  state  a  canse  of 
action  against  the  defendant  (2)  THp  de- 
fendant has  a  good,  vaUd,  meritorious,  and 
complete  d^ense  to  the  cause  of  aittino.  set 
fbrlh  in  the  ^alntifh'  petition,  as  Is  shown 
by  the  answer  hCTevrith  filed,  and  which  de- 
fense he  did  not  interpose  for  ttw  reasois 
that  prior  to  the  mtering  of  said  decree  the 
plalntUEs  agreed  with  the  deteidant  that  th^ 
would  dismiss  their  said  action,  which  agree- 
ment and  oromiae  the  d^endant  reBed  upon. 
(3)  Said  decree  waa  entered  In  the  abeence, 
and  without  the  knowledge  or  emisent,  of  the 
defendant  and  In  vlolatl(m  of  the  plalntUfi' 
promise  that  th^  would  dismiss  their  said 
action."  He  accompanied  this  motion  with 
an  answer.  In  effect,  a  dffldal  of  the  fitcts 
stated  In  the  petitifm.  A  large  number  of 
affidavits  were  filed  by  both  the  plalntifla 
and  deCeidant  tending  to  sbow  what  waa 
done  In  relation  to  the  contract,  and  also  tliat 
the  vokdon  promised  to  dismlaa  the  action, 
by  reason  of  which  the  purchaser  &Ued  to 
make  an  iu)pearance  In  the  caaow  nwae 
affldavlta  are  about  equal  in  numbw  on  be- 
half of  the  vendor  and  vendees,  and  npou 
the  evidence  ttuia  submitted  the  court  re> 
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fused  to  T&cate  ttie  Judgment,  and  from  the 
order  oTemillng  the  motlDiL  the  cause  ts 
broujcht  Into  this  court 

The  principal  ground  relied  npon  for  a  re- 
versal of  the  case  Is  that  the  petition  falls  to 
state  a  cause  of  action.  The  petition  is  as 
follows:  "(1)  Plaintiff  ctAnplalns  of  the  de- 
fendant for  that  on  or  about  the  day  of 

February,  1890,  the  plaintiffs,  being  the  own- 
ers In  fee  of  the  following  described  premises 
altoated  In  Gaming  county.  Neb.,  to  wit:  Tlie 
&  W.  ^4  of  the  S.  B.  %  of  Sec.  34,  T.  22,  B. 
6  east,  except  a  certain  parcel  in  the  north- 
east comer  of  the  said  described  laud  whldi 
is  platted,  recorded,  and  known  as  "Hughes 
Addition  to  West  Point,"— on  said  days  sold 
the  same  to  the  defendant  for  the  sum  of  $S,- 
100.  and  on  the  same  day  the  defendant  paid 
the  plaintifb  on  said  porohaae  tbe  sum  of  (25, 
and  th&i  and  there  agreed  to  pay  the  re- 
mainder of  said  purcnase  money  on  the 
1st  day  ot  May,  189a  (2)  Tb&t  <m  the  same 
day,  and  after  the  payment  of  the  said  $2B 
on  said  purchase,  the  plalntUh  made  and  de- 
livered to  the  defendant  In  writing  a  receipt 
and  memorandum  of  said  sale  and  purchase, 
and  the  said  defendant  accepted  the  same, 
and  has  ever  since  retained  possession  there- 
of.   Said  memorandum  Is,  In  substance,  as 

follows:  'West  Point,  Nebr.,  Febr.   , 

189a  Received  of  Augoat  Oardel  ¥25.  as 
part  purchase  mon^  for  the  pnndiaae  of 
35  acres  In  the  S.  W.  ^  of  S.  E.  14.  Sec  34, 
T.  22,  B.  6  east,  CanUng  comity,  Neb.,  tor 
^.100,  balance  to  be  paid,  possession  given, 
and  deed  deUvered,  May  1st,  1890.  R.  F. 
Kloke.  Otto  Bauman.'  (S)  The  plaintiffs 
have  duly  performed  all  the  conditions  of 
said  agreemtot  on  their  part  to  be  performed, 
and  <m  the  5th  day  of  May,  1890,  tendered  to 
the  defendant  a  deed  of  said  premises  In 
porsuance  of  the  terms  ot  said  agreemrait, 
but  the  defendant  refused  and  still  refuses 
to  accept  the  same,  and  pay  said  purchase 
money  or  any  part  thereto  Tlie  plaintiffs, 
therMore,  pray  that  said  defendant  be  re- 
quired to  perform  said  agreement,  and  pay 
plaintiffs  the  remainder  of  said  purchase 
money,  amounting  to  the  sum  of  93,0^,  with 
intenst  from  the  lat  day  of  May.  1890,  at 
the  rate  of  8  per  cent,  per  annum,  or,  in  case 
of  his  refusal  to  complete  said  contract,  that 
said  premises  be  sold,  and  the  proceeds  I>e 
applied  to  the  payment  of  the  sum  due, 
and  in  case  of  a  d^dency  the  defendant  be 
required  to  pay  the  same;  and  for  such 
other  reUef  as  Justice  and  equity  may  re- 
quire." The  petition  seems  to  state  a  cause 
of  action.  In  McWilliams  t.  Lawless,  IS 
Neb.  131,  17  N.  W.  Rep.  340,  it  was  held 
that  a  memorandum  which  shows  the  names 
of  the  parties,  the  description  of  the  land 
sold,  the  price  and  general  terms  of  the  sale, 
Is  sufficient,  and  the  memorandum  Is  only 
required  to  be  signed  by  the  party  to  l>e 
charged.  Gartrell  v.  Stafford,  12  Neb.  552, 
11  N.  W.  Rep.  732;  Robinson  v.  Cheney,  17 
Neb.  879.  24  N.  W.  Bep.  37&  The  object 


of  the  statute  of  Obaries  H.  was  to  prevent 
frauds  and  perjuries.  Thus,  prior  to  that 
statute,  a  parol  agreement  for  the  sale  of 
land,  with  formal  delivery  of  possession, 
was  sufSdent.  These  things  could  be  proved 
by  witnesses  of  the  transaction.  This  opened 
a  wide  field  for  false  testimony.  The  statute 
therefore  declared  that  no  such  contract  was 
^orceable,  unless  the  party  to  be  charged 
had  signed  a  memorandum  of  the  contract 
Our  statute  embodies  this  feature  of  the 
statute  of  Charles  XL  In  respect  to  the  ven- 
dee, the  common  law  remains  as  before  the 
statute  was  passed.  The  acceptance  <jt  a 
memorandum  by  the  vendee  is  evidence  that 
he  has  accepted  the  contract,  and  he  la  bound 
thereby.  No  objection  is  raised  to  the  form 
of  the  Judgment,  nor  the  Judgment  for  a 
defldency.  The  authority  of  the  court  to 
order  a  sale  of  the  land,  instead  of  renderlUK 
a  decree  of  strict  foredosore.  Is  undoubted. 
The  parties  are  before  tbe  court,  and  tbe 
subject-matter  of  the  suit  Is  within  Its  Juris- 
diction, and  the  court  may  raider  such  de- 
cree na  may  seem  to  comport  with  Justice 
and  right  In  equity,  the  purchaser  of  an 
estate  is  treated  as  the  owner,  and  the  person 
holding  the  legal  title  as  holding  the  same  in 
trust  for  his  use  when  he  compiles  with  the 
terms  of  the  contract  The  land  Itself  ap- 
pears to  be  the  remainder  of  a  governmental 
subdivision  after  a  certain  portion  thereof 
had  been  platted  and  laid  off  Into  town  lota, 
but  tn  any  event,  It  Is  not  claimed  that 
the  description  ta  indefinite.  Tbe  question 
whether  a  Judgment  for  a  defidency  may  be 
recovered  does  not  arise  in  the  case,  and  will 
not  be  considered.  As  the  proitosed  answer 
Is.  in  effect,  a  denial,  many  of  the  matters 
set  fbrth  In  the  affidavits  as  to  fraud  In  ob- 
taining the  Judgment  do  not  arise  In  the  case, 
and,  if  they  did,  the  evidence  1>dng  so  neariy 
equally  balanced,  it  would  be  impossible  to 
say  that  the  ruling  of  the  trial  court  waf 
wrong.  Upon  the  whole  case  It  is  apparoii 
that  there  Is  no  reversible  error  tn  tiie  record, 
and  the  Judgment  Is  affirmed.  The  othet 
Judges  ooncnr. 


LARIMER  V.  WALLAOa 
(Si^reme  Court  of  Nebraska.  March  2^  1893.) 
QvAXDUJi's  EUlb  or  Wamh^b  Lun>— Foszikq 

HOTIOBS. 

1.  In  a  collateral  attack  ob  a  gQardlaa 

Bale'  of  real  estate,  where  all  the  steps  required 
by  Btatnte  have  been  taken,  a  sale  made  and 
confirmed,  and  a  deed  made  to  the  porchaser, 
the  sale  will  be  sustained  if  the  court  had  Jn- 
risdiction.  althouA  there  may  be  irregularities 
which,  la  a  direet  proceeding,  woold  remder  fb» 
sale  erroneoaa. 

2.  Proof  by  affidavita  of  posting  public  no- 
tices is  Dot  exclusive.  The  statute  merely  pro- 
rides  a  mode  which  is  sufficient,  but  does  not 
provide  that  It  shall  siiperseds  all  other  forms 
of  proof. 

(Syllabos  by  the  Court) 

Brror  to  district  conrt.  Qage  eonnty;  Broftp 
dr.  Jndga 
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Action  of  «]ectmatt  1^  Heiii7  I^iAmer 
against  AbsUm  Wallace.  Tbere  was  Judg- 
ment ilnmlHWhig  the  acti(m,  and  plaintiff 

briDgfi  error.  Affirmed. 

Griggs,  Rlnaker  &  Bibb  and  W.  V.  A. 
Dodds,  ioT  plaintiff  In  error.  A.  H.  Babcock 
and  J.  A.  Smith,  for  defendant  in  error. 

MAXWELL,  O.  J.  Tills  Is  an  action  of 
ejectment  to  recover  tbe  S.  E.  ^  of  section 
34,  township  5,  range  8  E.  The  defendant 
claims  mider  a  guardian  sale,  and  the  plain- 
tiff claims  that  the  procee^Jigs  were  void. 
On  the  trial  of  the  cause  a  Jury  was  waived, 
and  the  cause  tried  to  the  court,  which  found 
In  favor  of  the  defendant,  and  dismissed  the 
action.  There  to  but  Uttle  dispute  as  to  facta 
The  parties  entered  Into  a  stipulation  as  fbl- 
lows: 

"It  is  stlinilated  and  agreed  that  the  pat- 
ent title  to  thfl  land  In  this  action  was  la- 
med to  Hiau7  Idrlmer,  a  minor,  and  tiie 
pln<ntl*T  in  this  action,  dated  September  1, 
1S68;  tiiat  the  defendant  acquired  title  to 
said  lands  by  regular  chain  of  conroyanoes 
from  Ellen  E.  Larimer,  as  guardian  of  Hen- 
ry Larimer,  tbe  plaintiff  In  this  actkm, 
based  uptm  a  sale  of  aald  land  made  by  aald 
guardian;  that  tbe  title  to  said  land  la  In  the 
Idalntlff,  unleas  the  proceedings  oC  said 
gnar^an  In  tiie  sale  <tf  said  land  are  suffldrat 
to  eonTQ7  plaintifTs  title  tiiereto,  and,  if  said 
proceedlnffi  of  said  goucUan  In  nuklBK  siiA 
sale  are  valid,  thai  the  ttUe  to  said  premises 
is  in  the  defendant,  end  he  Is  a  purchsser 
in  flood  faith  and  for  a  valuable  consider- 
ation, except  such  notice  as  tbe  recoiids  of 
conTeyanoes  dladoae;  tiiat  tbe  abstract  of 
titie  to  tlie  said  land  may  be  Introdiicad  in 
evidauie,  and  have  the  same  force  and  effect 
as  the  original  deeds  of  conveyance  would 
bare  were  they  Introduced." 

The  defendant  then  Introduced  evidence 
Itraof  of  the  guardian'^  appointment,  ete,, 
her  petition  to  sell  the  land  as  foUowa: 

"la  tbe  dlstiiet  eeurt  of  tbB  first  judicial 
district  of  Nebraaka,  h^  In  and  for  Oage 
county.  To  tbe  TTanftrnhli'.  the  aald  IMstrlct 
Court:  Tbe  petition  of  Blloi  B.  Larimer,  of 
the  county  of  Scott,  in  the  state  of  Iowa, 
shows:  (1)  Tliat  she  to  the  mother  and  duly 
appoiirted  guardian  of  HeiUT  Larimer,  a 
minor  child,  bom  September  t9,  1866,  as 
shown  by  the  paper  hereto  attached,  marked 
Exhibit  A,'  imd  that  snld  child  lives  with 
your  petitioner  In  the  said  county  of  Scott 
<2)  Thut  said  Henry  Larimer  has  no  estate 
whatever,  real  or  personal,  except  the  fol- 
lowing, to  wit,  the  S.  E.  ^  of  Sea  »*,  tn  T. 
5,  R.  6,  In  Gage  coimty,  Nebraska,  whlcb  said 
binds  he  owns  in  fee.  (3)  That  said  lands 
are  uncultivated  and  wholly  improductive, 
and  are  now  liable  for  a  large  amount  of 
unpaid  taxes  for  a  long  time  due  thereon. 
(4)  That  the  value  of  said  lands  does  not 
eaceed  <&)  That  said  Hairy  Lsrl- 

uier  to  wholly  dependent  upon  your  petttioD- 


sr  for  hto  sqtpiwt  and  edncatloiL  (fl|  lAset 
your  petitkuer  to  unaUe,  br  reason  of  her 
pover^,  to  support  and  educate  said  HeniF 
Larimer  in  a  pn^r  manner,  and  that  It 
would  be  to  tbe  great  benefit  ot  said  Henry 
Larimer  if  said  lands  diould  be  sold,  and  the 
proceeds  of  the  sale  thereof  be  applied  to- 
wards his  education  and  support;  end  yow 
petitioner  asks  that  a  license  to  sell  said 
lands  may  be  granted  to  her  In  the  mamwr 
provided  by  law.  EHea  B.  lartmttr." 

"State  of  Iowa,  comity  of  Scott  Ellen  E. 
Larimer,  having  been  first  duly  ■worn,  says 
that  she  to  the  named  p^tlooer;  -Out  she 
has  read  tbe  said  petition  above  written,  and 
knows  that  the  contents  tiwreof  are  true: 
Ellen  U.  Larimer."  . 

This  was  duly  aertifled.  O&to  was  '  pre- 
sented to  Ja4ee  Gantt,  who  made  an  order 
as  foilowa: 

"In  tbe  district  ooart  of  die  Brst  Jitfldal 
district;  held  In  and  for  Gage  comMy,  Ne- 
braska. In  UK  matter  of  the  appUcation  of 
JflUen  B.  Larimer*  gnardloa  of  Henry 
Imer,  a  minor  dUld,  to  adi  tha  S.  B.  H 
Bee.  IM,  hi  T.  0  north,  «t  B.  6  east  of  the 
sixth  principal  meridiaa.  In  said  Oage  coun- 
ty, NelKaaka,  for  Ite  mahrteBanoe  and  edu- 
oation  of  said  minor,  it  to  now  ordered  that 
all  persus  next  tt  kin  of  said  ward,  and  an 
persons  Interested' In  the  estate  altore  de- 
scribed, appesr  iMfore  me  at  On  court- 
house  In  the  CU7  oC  Nebraska  GIty,  In  the 
coon^  of  OtDS^  NebnOa,  cm  Tililar,  tbe 
18th  dar  of  December,  1B74.  at  the  hour  ot 
ID  o'dock  A.  BL  of  that  day,  to  show  cane 
why  a  hceaoe  Aenld  not  be  granted  to  said 
gnardian  to  asU  aald  real  estate  for  «ie 
purpose  af onsalO.  Ordued,  tkat  a  oopy  of 
tlito  ocdcr  be  pidrilahad  four  oimseenttTe 
weA  in  the  BeaMce  Bxprcos,  prtor  to  'Qie 
time  fixed  for  sdd  keartag,  Dated,  Norem- 
*ar  Sth,  A.  D.  1H71.  D.  Osntt,  Judge." 

A  nMtce  was  ptMMted  as  follows: 

-In  the  distitct  cowt  oC  the  first  Judkdal 
distEtct  Add  In  and  for  Oage  county,  Ne- 
braska. In  tbe  matter  of  the  appUcatkm  ot 
HUlen  id.  Larimer,  guardian  of  Hemy  Tj«r- 
imer.  a  iidnor  «had,  to  sell  tiw  &  B.  %  of 
ttec.  IM,  In  T.  8  north,  of  R.  6  east  of  tbe 
sixth  principal  meridian,  in  said  Oage  coun- 
ty, Nelnraaka,  for  the  maintenance  and  edur 
eatton  ttf  said  n:ilnw,  Ct  Is  new  ordered  Qiat 
All  persons  next  of  Un  of  said  ward  and  an 
persons  Interested  to  the  estate  above  de- 
scribed appear  before  me  at  the  court- 
bouse  In  tbe  dty  of  Nebraska  GIty,  to  tbe 
ooonty  of  Otoe,  Nebraska,  on  Friday,  the 
IBth  day  of  December,  18T4,  at  Ibe  hour 
of  10  o'clock  A.  U.  of  ^t  day,  to  diow 
cause  why  a  license  diould  not  be  granted 
to  said  guardian  to  sdl  said  real  estate  for 
tbe  purpose  aforesaid.  Ordered,  that  a  copy 
of  tiito  order  be  puUl^bed  four  consecutive 
weeks  In  the  Beatrice  Express  prior  to  the 
time  fixed  for  s^d  bearing.  D.  Qantt, 
Judge." 

TUs  to  accompanied     the  afBdavlt  of  the 
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pabOsber  Utat  be  puUIsbed  tbe  same  four 
Buccessive  weeks,  commencing  on  tbe  19tb 
day  of  Is'ovember,  1874.  On  tbe  day  set  for 
the  henrtn?,  JuOge  Gantt  granted  tbe  Adlow- 
tas  license: 

"In  tbe  district  court  of  tbe  first  judicial 
district  In  and  for  Gage  county.  In  tbe 
matter  of  tbe  application  of  EUen  E.  Lar- 
imer, guardian  of  Henry  Larimw,  to  sell 
real  estate  of  saM  minor.  And  now,  this 
IStb  day  of  December,  1S75,  this  cause  came 
on  to  be  beard  at  chambers  at  tbe  court- 
house In  Nebraska  City,  Otoe  county,  In 
pursuance  of  tbe  order  beretofore  made  in 
this  cause  on  all  persons  Interested  in  tbe  said 
estate  to  show  caiue,  If  any  tbey  had,,  why 
a  license  should  not  be  granted  to  said 
guardian  to  sell  said  real  estate  for  the  main- 
tenance and  education  of  said  minor;  and,  ! 
It  appearing  to  the  Hon.  D.  Gantt,  Judge  : 
presiding  in  said  first  Judicial  district,  that 
publication  of  said  order  and  Dotice  to  tiie 
next  of  kin  of  said  minor  and  all  persons  In- 
terested In  said  estate  was  duly  mode  In  t^e 
manner  ami  for  the  time  prescribed  by  law 
In  the  Beatrice  Express^  a  newspaper  print- 
ed and  tuiTlng  general  circulation  In  the  said 
county  of  Gage,  and  the  sold  Judge  baring 
beard  and  examined  the  proofs 'of  the  said 
guardian,  (no  one  appearing  to  resist  sold 
appHcntlon,)  and  being  fully  adTlsed  In  tbe 
premises,  doth  find  tbat  the  Income  of  said 
minor  is  not  snffldent  to  maintain  and  edu- 
cate the  said  minor.  It  It  therefore  ordered 
tbat  the  said  EUen  E.  Larimer,  as  guardian 
aforesaid,  be,  and  is  hereby,  licensed  to  sell 
the  real  estate  of  ^e  said  minor  In  her  said 
petition  deocrtbed,  to  wit,  tbe  S.  B.  %  of  Sea 
34,  Id  T.  S  N..  R.  e  east.  In  said  county  of 
Gage,  for  the  maintenance  and  education  ot 
said  minor.  And  It  la  farther  ordered  tiiat 
sold  guardian  aball,  before  making  »ich  sale, 
take  and  file  the  oath  required  by  law,  and 
shall  make  due  publication  and  give  notice  of 
said  sale  In  the  manner  and  for  tbe  time  pre- 
scribed by  law.  Tbe  terms  of  said  sale  iiudl 
be  cash;  and  tbe  s:ild  guardian  Is  required  to 
make  full  retnm  of  all  her  proceedings  here- 
in to  tbe  next  term  of  the  district  court  of 
■■Id  county  of  Gage.    D.  Gantt,  Judge." 

lliore  Is  also  a  copy  of  tiie  appraisement 
as  follows: 

"Inventory  of  Property.  We,  L.  G.  Cof- 
fin, sheriff  of  Ongc  county.  In  tbe  state  of  | 
Nebraska,  Joslah  Hawkins  and  Alfred  Haz- 
lett.  two  disinterested  freeholders,  resldonts 
of  snid  county  of  Gage,  the  said  Jorioh  Haw- 
kins and  Alfred  Hozlett  having  been  first 
duly  sworn  by  said  sheriff,  do  truly  and  Im- 
piit-tinlly  inventory  and  appraise  the  follow- 
ing property  at  its  real  value  in  money,  to 
be  «(>Id  ns  the  property  of  Henry  Larimer  by 
ICIlfu  I'].  Ijarlmor,  his  guardian,  by  virtue  of 
a  license  granted  by  the  district  court  of  i 
the  state  of  Nebraska  in  and  for  the  county 
of  Gage  at  the  November  term  of  snId  court 
in  the  year  1S74,  to  wit,  S.  E.  H  of  Sec.  34, 
T.  5  N..  R.  6  east.  In  said  Gage  oonnty;  160 


acres,  at  $4  per  ncre,-.$040.  Given  unuer 
our  bands  this  23rd  day  of  Sept.  A.  D. 
L  U.  Gofiln,  Sheriff  of  Gage  Goun^,  Nebras- 
ka. By  O.  H.  Fhllllps,  Deputy.  Alfred 
Elazlett,  Joslab  Hawkins,  Appraisers." 
There  is  also  a  report  of  sale,  as  follows: 
"Received  the  license  hereto  amiexed. 
marked  *B:diibtt  A,'  and  according  to  the 
command  thereof  I  did  on  the  24tb  day  of 
August.  1ST5,  cause  a  notice  (a  copy  of 
which  is  hereto  annexed,  marked  'Exhibit 
B")  to  be  published  in  the  Beatrice  Courier, 
a  newspaper  published  In  the  county  of 
Gage,  Nebraska,  and  of  general  circulation 
therein,  and  continued  the  publication  of  ^e 
same  for  82  days,  and  did  post  np  copies  of 
the  said  notice  In  five  of  the  most  public 
plabes  hi  said  Gage  county,  giving  notice 
that  I  would  on  the  25th  day  of  September, 
ISTo,  at  the  south  front  door  of  the  court- 
house In  said  county,  at  2  o'clock  P.  M.  of 
said  day,  sell  the  said  lan«te  In  said  license 
mentioned  at  public  auction;  and  I  did  at 
said  time  and  place  sell  said  lands  at  public 
auction  to  Orren  Stevens  for  the  sum  of 
9490,  be  being  ttie  highest  and  best  bidder 
therefor.  That  before  the  sole  of  salj 
lands  I  did  cause  the  same  to  be  appraised 
In  the  manner  required  by  law,  which  said 
appraisement  is  hereto  annexed,  marked 
'Exhibit  C  and  that  the  said  som  of  ^430  is 
more  tlian  two  thirds  of  the  appraised  value 
of  sBid  lands,  to  wit,  the  S.  E.  ^4  of  Sec.  34, 
In  T.  6  N.,  of  R.  6  east,  Gage  connty.  Tbat 
I  did  also,  before  making  said  sale,  make 
and  file  with  tbe  clerk  of  the  district  court 
of  said  connty  the  oath  required  by  law. 
All  done  In  Gage  county,  Nebraska.  Wit- 
ness my  hand  this  37th  day  of  Sept,  A  D. 
1876.    EUeo  B.  Larimer." 

There  is  the  oAih  ot  tbe  guardian  as  fol- 
lows: 

"I,  Ellen  E.  Larimer,  being  first  duly 
■worn,  make  oath  and  say  that  I  am  tbe 
guardian  alKyve  menUoDcd  of  the  said  minor, 
Henry  Larimer;  tbat  in  disposing  ot  tbe  fol- 
lowing real  estate,  to  wit,  the  S.  B.  ^  of 
Sec.  »4,  T.  5  N.,  of  R.  6  east,  of  the  sixth 
principal  meridian.  In  Gage  connty,  Nebras- 
ka, which  said  lands  I  am  licensed  to  sell  hj 
Ike  saU  dlstriet  court,  I  will  use  my  beet  en- 
deavors to  dispose  of  the  same  in  such  man- 
ner as  will  be  most  convenient  for  tbe  ad- 
vantage of  the  said  Hairy  Larimer  and  aU 
other  persons  interested  therein.  Ellen  B. 
Larimer." 

There  Is  the  bond  as  follows: 

"Know  all  men  by  these  presents  that  we. 
Ellen  fi.  Larimer,  of  the  county  of  Scott, 
in  tbe  state  of  Iowa,  James  Gamble,  of  the 
Bsme  place,  and  Joseph  Salter,  of  the  connty 
of  Gage,  in  the  state  of  Nebraska,  are  held 
and  firmly  bound  nnto  tbe  Hon.  Danl^ 
Gantt.  judge  of  tbe  district  court  of  the  flrat 
JudlcLil  district  of  Nebraska,  and  to  his  sue 
cessors  In  office,  In  the  penal  sum  of  $1,000 
current  mtinoy  of  the  Cnlted  States;  tbe 
paj'mcnt  of  which  sum,  to  be  well  and  truly 


Digitized  by 


838 


KOBTHWXSTEBX  BEFOBTBB.  yoz»  M. 


(Neb. 


abide,  we,  and  each  of  ns.  Und  otmelTes.  oar 
executors  and  admlnlBtrators,  jointly  and 
severally,  firmly  by  these  presenta.  Tbe  con- 
dlticHi  of  tbe  abore  obligation  la  sack  that  If 
the  said  Glloi  B.  Larimer,  guardian  of  Henry 
Larimer,  tball  aa  anch  guardian  sell  undra  a 
Uconse  from  the  sidd  district  court  the  fol- 
lowing lands,  to  wit»  tiie  8.  B.  %  of  Sec.  S4, 
T.  5  X..  of  B.  6  eas^  In  said  Gage  county.  In 
the  manner  preocrlbed  fay  law  fbr  the  sale  of 
real  estate  1^  executors  and  adnanlstrators, 
and  If  the  said  Sniea  B.  Larimer  shall  ac- 
count for  and  dispose  of  tiie  proceeds  of  said 
sale  In  the  manner  provided  by  law,  tben 
this  obligation  to  be  rold;  otherwtee  to  be 
and  remain  In  fall  force.  Witness  our  hands 
and  seals  this  10th  day  of  DeMmber,  1874. 
Ellen  B.  Larimer.  [Seal.]  James  Gamble. 
[SeaL]  Joseph  ^ter.  [Seal.]" 

"Snbacrlbed  and  sworn  to  by  Bllen  B. 
Larimer  and  James  GamUe  before  me,  a 
notary  public  In  and  for  Scott  comity,  Iowa, 
this  10th  day  of  December.  A.  D.  1874.  John 
W.-Buclunan,  Notary  Public,  Scott  Oonnty, 
Iowa.** 

"The  abore  bond  and  snretlea  therein  ap- 
proved.  D.  Gantt.  Judge." 

The  sale  was  advertised  four  weeks,  the 
notice  being  as  follows: 

"Sale  of  Minor's  Lands  by  Guardian.  By 
virtue  of  a  license  of  the  district  court  of  the 
first  Judicial  district  of  Nebraska  held  In  and 
for  Gage  county  to  me  granted,  I,  EUen  B. 
Larimer,  guardian  of  Henry  Larimer,  a 
minor,  will  sell  for  cash,  at  public  auction, 
on  Saturday,  the  25th  day  of  Sept,  A.  D. 
1875,  at  two  o'clock  P.  M.,  at  the  south  front 
door  of  the  courthouse  In  Beatrice,  Gage 
county.  Neb.,  the  following  real  estate,  dt- 
uated  In  said  Gage  county,  the  land  of  said 
minor,  to  wit,  the  southeast  quarter  of  sec- 
tion 34,  In  T.  5  N.,  of  R.  6  east.  EUen  B. 
Larimer,  Guardian  of  Henry  Larimer." 

There  is  an  afiidavit  of  publication  made 
by  one  of  the  publishers  of  the  Beatrice 
Courier,  a  weekly  newspaper,  that  the  notice 
was  published  four  consecutive  weeks,  com- 
mending August  24,  1875;  the  fees,  being 
$7.50,  were  paid.  There  Is  also  the  confirma- 
tion of  the  sale  as  follows: 

"In  the  district  court  of  tbe  first  Judicial 
district  of  Nebraska,  held  in  and  fur  li.ige 
county.  In  the  matter  of  the  application  of 
smen  E.  Larimer,  guardian  of  Henry  Lar- 
imer, to  sell  the  lands  of  said  minor.  Con- 
firmation of  sale  of  lands:  And  now,  on 
this  third  6a.y  of  November,  1876,  comes  the 
said  EUen  B.  Larimer,  by  S.  C.  B.  Dean,  her 
attorney,  and,  the  court  having  fnUy  examin- 
ed the  papers  In  this  cause,  and  being  fuUy 
advised  in  the  premises,  order  that  the  sale 
of  the  lands  made  by  said  EUen  B.  Larimer 
under  the  license  for  that  purpose  hereto- 
fore granted  by  said  court  be  confirmed,  and 
Is  hereby  ordered  that  a  deed  of  said  lauds 
be  made  by  said  Bllen  E.  Larimer  to  Orren 
Stevens^  the  purdiaser  of  said  lands.  D. 
Gantt,  Judge." 


Also  a  reodpt  for  tbe  pnrdiase  moae^,  mm 
foUows: 

"In  the  district  court  at  the  first  Judicial 
district  of  the  state  of  Nebraska,  held  In  and 
for  Gage  county.  Tn  the  matter  of  the  apidl- 
catlon  of  Bllen  E.  Larimer  to  sell  the  lands 
of  Henry  Larimn,  a  minor.  Receipt  for 
purchase  money:  I.  EUen  B.  Larimer,  above 
named,  do  hereby  certify  that  I  hare  receiv- 
ed from  Orren  Stevens  the  sum  of  $430  In 
fuU  for  purchase  money  of  lands  above 
mentioned,  being  the  B.  B.  %  of  Sec.  84,  T. 
5  N.,  of  R.  6  east,  In  said  Gage  county.  EBoi 
B.  Larimer.  In  presoice  of  James  Gamble." 

This  IB  duly  authenticated.  It  will  Oam  be 
seen  that  every  st^  reiialred  t7  statur-*  va» 
taken  by  the  careful  Judge  who  made  tbe 
orders  In  the  case.  The  principal  ground  re- 
lief upon  for  a  reversal  of  the  case  la  that 
there  Is  no  peoot  of  the  posting  of  notloes  of 
the  sale  of  the  land,  and  State  v.  Otoe  Co., 
0  Nebk  180.  Is  dted  to  sustain  that  view.  That 
was  a  direct  proceeding  to  establish  a  pnbltA 
rood,  and  it  was  properly  hdd  that  It  should 
appear  when,  where,  and  by  whom  the 
notices  are  pmted.  It  Is  also  tme  that  the 
Code  provides  that  the  posting  or  service 
of  a  notice  may  be  proved  by  affidavit  of 
any  competent  witness  attached  to  a  copy  of 
such  notice  or  paper  to  be  made  within  six 
months  of  the  time  of  posting  up.  We  do 
not  understand  this  mode  of  proof  to 
clude  aU  other  kinds  of  proof.  The  statute 
merely  provides  wbat  shaU  be  snflActoit 
proof,  but  does  not  make  that  exclustre.  No 
doubt  there  was  suffld^t  proof  of  such  post- 
ing before  Judge  Gantt  when  he  otmflrmed 
the  sale,  and  the  order  of  confirmation  Is 
not  subject  to  collateral  attack.  Some  point 
Is  made  on  the  date  of  the  notice  of  sale  and 
of  a  misdescription  of  Q^e  land,  but  there 
appears  to  be  no  substantial  ground  of  ob- 
jection on  those  grounds.  In  a  odlatraal  at- 
tack on  a  guardian's  sale  <tf  real  eatate, 
where  all  the  steps  required  by  statute  have 
been  taken,  a  sale  made  and  confirmed,  and 
a  deed  made  to  the  purchaser,  the  sale  wUl 
be  sustained  if  the  court  had  Juriadictton, 
although  there  may  be  irregularitiea  In  the 

'  proceedings,  which.  In  a  direct  ivooeedtDg; 

i  would  render  the  Judgment  erronooua.  The 
Judgment  Is  right,  and  la  affirmed.  The 
QttKex  Judges  concur. 


SECURITY  CO,  OF  HARTFORD  v.  BYBR 
et  sL 

(Supreme  Court  of  Nebraska.  March  29, 1803.) 

NSOOTIABLB  iMStaDHESTB— BTIFULATIOK  rOK  AT> 
T0BNBT*8  FSB — CONVLIOT  OB  I«&TS— ImTBBPBB- 

TATtOX  or  COHTH&CTB— FOBBCLOSCRB  OF  MoRT- 

1.  Following  the  repeated  declgloDs  of  thla 
court,  it  was  held  that  a  provision  in  a  note 
executed  since  June  1.  lSt9,  the  date  of  the 
taking  effect  of  the  act  repealing  the  attorney 
fee  law,  stipulating  for  the  paymeDt  of  an  at- 
torney's fee  to  the  plaintiff  for  iastituttng  and 
prosecuting  a  suit  on  the  note,  is  invaUd. 
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2.  B.  F.  B.,  a  resident  of  Nebnuka,  for  th« 
puipose  of  procurloff  a  loan  of  moner,  on  Jaly 
9.  iSSti,  execnted  a  note  In  this  state,  and  se- 
cured the  parment  thereof  bj  mortgage  on  real 
property  within  the  state.  The  payee  and  mort- 
jmcee  was  a  roaldonf  of  lowii,  bwt  the'  pappre 
were  execnted  and  delivered,  and  the  monej 
was  paid  to  the  borrower  in  this  state.  Hie 
note,  by  its  terms,  was  payable  in  New  York 
city,  and  contained  a  provision  to  the  effect 
that,  in  case  an  actitm  Is  commenced  to  fore- 
close the  mortRase  securing  the  same,  plaintiff 
should  be  allowed  by  the  court,  in  the  decree, 

ttornvy'H  fee  of  $70,  which  provision  y^ns 
valid  and  binding  in  the  state  ot  Iowa.  The 
Dote  and  mortnige  each  contained  a  clause 
expresslv  providing  that  'ihev  are  made  and 
execntea  under,  and  are  in  all  respects  to  be 
Mnstrued  by,  the  laws  of  the  state  of  Iowa." 
Beid.  in  a  suit  to  foreclose  the  mortgage,  tliat 
the  IdWB  of  th(>  place  «f  the  foruin  »:uTern  the 
application  of  the  remedy,  such  as  the  recovery 
of  costs,  etc.,  and  that  the  said  provision  in  the 
note  for  attorney's  fees,  being  contrary  to  the 
settled  law  of  this  state,  will  not  be  enforced. 

3.  The  contract  set  oat  at  ieofth  in  the 
tninion  constroed,  and  hdd  that  the  promise  of 
T..  D..  and  the  bank  to  pay  off  and  discharfte  thp 
Incnmbrancea  on  dw  rnl  estate  corerad  by 
plaintiff's  mortgage  wm  not  mbstdut^  bat  con- 
ditional. 

4.  Hdd,  nnder  the  pleadings  and  proofs  in 
the  case,  that  plaintiff  is  not  entitled  to  a  de- 
fi<nency  judgment  against  the  said  T.|  D.,  and 
the  bank. 

{Syllabus  by  the  Coort) 

Appeal  from  aiBtri?t  coort.  Holt  coimtjr: 
Klnkald,  Judee. 

Actfon  hr  the  Secnrltr  Gompanr  of  Hart- 
fOrd,  GoniL,  agalut  Benjamin  F.  Eyer  and 
oflierB  to  foredon  a  mortgage.  The  jndg- 
ment  In  fiiTor  of  plaintiff  dlaaHowed  Its  claim 
that  defraidanta  Toncray,  Doreey^  and  the 
Farmera'  A  Merehanta*  National  Bank  of 
Fremont,  were  personally  llaUie  to  plaintiff 
for  the  payment  of  the  mortgage  debt,  and 
that  plaintiff  waa  entitled  to  an  allowance 
fbr  an  attorney's  fee,  and  plaintifl  appeals. 
Affirmed. 

Breckenridge.  Breckenrldge  &  Orofoot, 
for  appellant   H.  M.  Uttley,  for  iu>p^ee8. 

NORVAL,  J.  This  action  was  brought  by 
tife  plaintiff  and  appellant  In  the  district 
court  of  Holt  comity  for  the  foreclosnre  of  a 
mortgage  on  the  N.  W.  ^  of  section  15,  town- 
ship 28,  range  13  W.,  execnted  by  Benjamin 
F.  Eyer  and  Hatta  S.  Eyer,  his  wife,  on  the 
9th  day  of  July,  1886,  to  secure  tlio  payment 
of  a  bond  or  note  given  by  said  Benjamin  F., 
cfllling  for  the  sum  of  $700,  with  7  per  cent, 
interest  from  date  thereof.  To  the  action, 
O.  H.  TonCTay,  Oeotge  W.  E.  Dorsey,  the 
Formers'  &  Merchants'  National  Bank  of 
I-'remont,  and  others  were  made  defeod- 
:ints.  A  decree  of  foreclosure  was  rendered, 
In  an  amount  satisfactory  to  thi  plaintiff. 
Two  questions  are  raised  by  the  appeal: 
(1>  Was  the  plaintiff  entitled  to  an  allow- 
ance of  an  attorney's  fee,  and  to  have  the 
Rame  taxed  as  costs  In  the  case?  (2)  Did 
the  court  below  err  in  holding  that  Toncray, 
Z>orBey,  and  the  bank  were  not  personally 
liable  to  the  plaintiff  for  the  payment  ut  the 
mortgage  debt? 


^e  note  and  mortgage  each  contained  a 
provision  to  the  effect  that  In  case  an  action 
is  commenced  to  foreclose  the  mortgnge. 
the  plaintiff  shall  be  allowed  by  the  court, 
In  the  decree,  an  attorney's  fee  of  $70. 
Counsel  for  plaintiff.  In  the  brief,  cite  a  long 
line  of  decisions  from  the  courts  of  last  re- 
sort of  several  of  our  ^ter  states,  which 
hold  that  a  stipulation  in  a  mortgage  like  the 
one  before  us,  for  the  payment  of  an  attor- 
ney's fee  in  the  event  of  an  action  being  in- 
stituted to  foreclose  the  same,  is  valid  and 
binding.  This  court,  In  repeated  decisions, 
has  held.— and  It  is  now  the  settle.,  law  of 
this  state.—that  stipulations  of  this  charac- 
ter found  in  contracts  executed  since  June  1. 
1S79.  the  date  of  the  talcing  effect  of  the  act 
repealing  the  attorney's  fee  statutes,  are  in- 
valid, and  will  not  be  enforced.  Dow  t- 
Updike,  11  Neb.  95.  7  N.  W.  Rep.  857; 
Hardy  r.  MDler,  11  Neb.  395,  9  N.  W.  Rep. 
475;  Otoe  Co.  T.  Brown,  16  Neb.  395,  20  i^. 
W.  Rep.  274;  Winkler  v.  Boeder,  23  Neb. 
706.  37  N.  W.  Rep.  607.  The  question  being 
no  longer  an  open  one.  we  shall  not  now  at- 
tempt to  examine  the  subject  anew,  or  to  re- 
view the  authorities  which  hold  a  different 
view  from  the  one  enunciated  by  this  court 
in  the  cases  cited  above.  If  the  rule  Is 
changed  in  this  state  it  should  be  by  stat- 
ute, and  not  by  Judicial  decLdon. 

But  it  is  contended  by  counsel  for  plnintllT 
that  the  note  and  mortgage  were  executed  In 
the  state  of  Iowa,  and  must  be  enforced  ac- 
cording to  the  laws  of  that  state,  which  au- 
thorize the  allowance  of  attorney  fees  in 
foreclostu«  cases,  where  such  fees  are  con- 
tracted by  the  parties.  The  record  shows 
that  when  the  mortgage  was  executed  the 
mortgagee.  Clarence  K,  Hesse,  was  a  resi- 
dent of  Iowa,  and  that  the  mortgagors  re- 
sided in  tills  state,  on  the  land  covered  by 
the  mortgage.  Bumham.  Tulleys  &  Co..  of 
Council  Bluffs,  were  the  agents  of  the  mort' 
gagce,  and  negotiated  the  loan  for  him 
through  their  subagent  John  L.  Pierce,  a  res- 
ident of  Norfolk,  this  state.  The  papers 
were  drawn  in  Iowa,  and  sent  here  for  exe- 
cution. The  note  is  beaded  at  Council 
Blnffs,  and  purports  to  have  been  dated  and 
signed  there.  By  Its  terms  it  is  payable  at 
the  banking  house  of  Gilman,  Son  &  Co.. 
New  York  dty.  The  uncontrad'cted  testi- 
mony shows  that  the  papers  were  executed 
and  delivered  in  Nebraska.  The  mortgage 
was  acknowledged  In  Holt  oounty  on  Jan- 
uary 9,  1886,  and  was  flied  for  record  In  the 
forenoon  of  the  same  day.  so  it  coold  not 
have  been  delivered  In  Iowa  before  it  was 
placed  on  record.  It  also  appears  that  the 
money  was  paid  on  the  loan  to  the  borrower 
In  Nebraska  through  said  John  L.  Pierce. 
BIsh.  Cont  1  1389.  says  that  "when  the  pre- 
liminaries of  a  contract,  and  Its  formal  exe- 
cution, have  occurred  partly  In  each  of  two 
or  more  states,  its  place  of  making  Is,  as  a 
sort  of  general  rule,  that  at  which,  by  de- 
Uveiy  or  otherwise,  it  first  becomes  a  con- 
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tract  For  example,  since  or<Bnartly  !t  Is 
delivery  which  gives  effect  to  the  writtng,  & 
contract  Is  commonly  deemed  to  have  been 
made  In  the  state  where  the  delivery  took 
place,  without  reference  to  where  it  was 
written  and  signed.  But  In  many  cases  this 
rule  Is  Inadequate,  or  Its  pointings  are  not 
rtjadlly  understood.  Then  the  court  will 
look  into  the  preliminaries,  tlie  surroundings 
of  the  parties,  their  domicile,  the  words,  the 
nature  of  the  contracting,  and  the  like,  from 
which  combined  whole  It  will  deduce  the  re- 
sult" There  can  be  no  doubt,  under  the 
rule  Just  stated,  that  the  evidence  fixes  Ne- 
braska as  the  locus  contractus.  The  con- 
tract having  been  made  In  this  state.  If  that 
fact  alone  Is  to  be  considered,  it  Is  clear  tttat 
the  agreement  to  pay  an  attorney's  fee 
would  have  to  be  held  InvoUd;  for  as  a  gen- 
eral rule,  where  there  Is  no  stipulation  to 
the  contrary,  the  lex  loci  contractus  governs. 
Of  course,  it  Is  competent  for  parties  to  con< 
tract  with  reference  to  the  utw  of  a  partlcu 
l&r  place.  Thus,  where  the  place  of  p^*r 
formance  of  a  contract  Is  dlCTerent  from  the 
place  of  making,  >he  parties  may  stipulate 
ibat  the  contract  shall  be  governed  by  the 
Inw  of  either  place.  Although  New  York 
dty,  in  the  state  of  New  York,  is  mentioned 
in  the  note  as  the  place  of  payment,  the  con- 
tract is  not  to  be  construed  with  reference 
to  the  law  of  that  state,  for  the  obvious  tea- 
Aon  there  Is  no  averment  In  the  petition 
that  the  parties  agreed  or  Intended  that  the 
place  of  payment  was  In  the  state  of  New 
Vork,  nor  Is  the  statute  of  that  state  pleaded. 
The  note  and  mortgage  both  contained  a 
printed  clause  ^pressly  providing  that 
"they  are  made  and  executed  under,  and  Are 
In  all  respects  to  be  construed  by,  the  laws 
of  the  state  of  Iowa.'* 

It  Lb  urged  that  tmder  the  quoted  stipula- 
tion the  decree  of  the  district  court  should 
have  provided  for  an  attorney's  fee.  In  ac- 
cordance with  the  contract  of  the  parties, 
since  the  laws  of  Iowa,  at  the  time  of  the 
making  of  the  note  and  mortgage,  allow 
attorneys'  fees,  when  stipulated  for  in  the 
Ibe  contract  The  books  abound  with  de- 
cisions to  the  effect  that  parties  may  stipu- 
late that  ^ther  the  law  of  the  place  of 
making  the  contract,  or  the  place  of  per- 
formance, shall  be  applied  by  the  courts  In 
the  conatrucHon  of  the  contract,  and  that 
such  Btlpulatitm  Is  binding  upon  the  par- 
ties; but  no  case  has  been  dted  by  counsel 
for  appellant  nor  Imve  we  been  able  to 
find  any,  which  holds  that  a  provision  In  a 
contract  like  the  one  before  us,  providing 
that  It  shall  be  construed  by  the  laws  of  a 
state  other  than  that  of  the  one  where  tBe 
contract  Is  made,  or  In  which  It  is  to  be  per- 
formed, win  govern  and  control.  We  shall 
not  now  decide  the  force  and  efTect  of  such 
provision,  since  Its  determination  is  not  es- 
sential to  a  proper  disposition  of  the  ques- 
tion under  cooslderation;  but,  for  the  pur- 
poses of  this  caae,  we  shall  assume  that 


(STeb. 

ttie  mortgage  was  an  Iowa  contract  and  the 
law  of  that  state  governs  as  to  Its  construc- 
tion. But  It  by  no  means  follows,  becauM 
the  clause  In  the  note  and  mortgage  In  re- 
gard to  attiMmeys'  fees  Is  valid  in  Iowa,  thai 
the  stlpulatiwa  can  be  enforced  in  this  stafta 
Attorneys'  fees.  In  states  where  they  are  al- 
lowed by  the  court  to  the  successfol  party, 
are  in  the  nature  oC  costs,  and  are  taxed 
and  treated  as  such.  They  are  no  part  of 
the  judgment  proper.  Rich  v.  Stretch,  4 
Neb.  186;  Hendrix  r.  Rleman,  6  Neb.  51B; 
Heard  v.  Bank, '8  Neb.  10;  Rosa  v.  Doggett, 
8  Neb.  61;  Hand  v.  Phillips,  18  Neb.  593, 
26  N.  W.  Rep.  aSS;  State  v.  Boyd,  aova> 
S2  N.  W.  Rep.  613.  In  general,  costs  ate 
recoverable  only  by  force  of  some  statutncy 
provision,  and  the  law  of  the  place  of  tbt 
forum  in  respect  to  co»ta  is  applied.  The 
law  In  force  at  the  place  the  contract  Is 
made  does  not  govern  costs.  Bank  v.  Da- 
vidson, (Or.)  22  Pao.  Rep.  617.  The  caae 
cited  was  an  action  brought  in  one  of  the 
circuit  courts  of  the  state  of  Oregon  to  fore- 
close a  chattel  mortgage  on  property  withla 
said  state,  given  to  secure  a  note  made  out 
of  that  state.  The  note  contained  a  clause 
that,  "If  not  paid  at  maturity,  ten  per  cent 
additional,  as  costs  of  collection,"  should  be 
recovered,  which  provision  was  valid  and  en- 
forceable in  the  state  where  the  note  was 
executed.  The  court  held  that  the  lex  foil 
governs  the  application  of  tbe  remedy,  aad 
that  the  stlptilatlon  tor  attorneys'  fees,  be- 
ing contrary  to  the  paMlc  poUcy  of  the 
state  of  Oregon,  would  not  be  forced  \rT 
the  oovrts  of  that  state.  The  following  quo- 
tation fs  from*tlie  opinion  In  the  case:  "Am 
a  general  mle,  the  law  of  the  place  where 
contracts  merely  penwnal  are  made,  governs 
as  to  their  nature,  obligation,  and  oonstruo 
tlon.  But  I  do  not  think  that  mle  applies 
to  an  extraneous  agreement,  the  obllgatloB 
of  which  does  not  arise  until  a  remedy  Is 
sought  upon  the  contract,  to  which  it  is 
only  auxiliary.  In  regard  to  such  agree- 
ments, the  law  of  the  place  where  they  are 
attempted  to  be  enforced,  I  should  suppose, 
would  prevail  This  agreement  was  to  pay 
the  additional  percentage  as  costs  for  col- 
lection of  the  note;  and.  If  the  courts  where 
the  note  was  executed  would  have  enforced 
the  agreement  it  does  not  follow  that  the 
courts  of  another  jurisdiction  are  bound  to 
do  80.  The  effect  of  the  agreement  was  to 
provide  for  an  increase  of  costs,  which  are 
only  Incidental  to  the  judgment,  and  the 
allowance  of  which  must  necessarily  depend 
upon  the  law  of  the  fonmi.  A  stipulation 
in  a  note  made  In  Utah  territory,  providing 
that;  in  an  action  on  the  note,  the  plalntlfr, 
in  case  of  a  recovery,  should  be  entitled  to 
double  costs,  might  be  considered  valid  un- 
der the  laws  of  that  territory,  and  enforce- 
able in  its  courts;  but  that  certainly  would 
not  render  it  incumbent  upon  the  courts  <a 
fbia  state.  In  an  action  upcm  sncta  note,  to 
award  double  costs,"  In  our  oplidon,  the 


Digitized  by 


Xeb.) 


SECUMTY  CO.  «.  EYEH. 


841 


clnose  In  the  note  and  mortgage  In  the  case 
ut  bar,  relating  to  attorneys*  fees,  Is  InTalld, 
and  the  court  below  did  rigbt  In  not  en- 
forcing It 

As  to  the  remaining  question  InvolTed  In 
this  appeal,  the  record  before  ns  shows  that, 
a  few  days  after  the  making  and  recording 
of  this  mortgage  In  suit,  the  mortgagors  con- 
veyed the  land  ther^  described,  and  other 
lands,  by  warranty  deed,  to  one  Augusta 
EI  wood;  that  on  August  19,  1887,  said  Au- 
gusta Elwood  and  her  husband,  by  warrant; 
deed,  conTeyed  the  land  to  George  Bnrke, 
who  by  quitclaim  deed  conreyed  ttae  prop* 
erty  to  George  W.  E.  Dorsey  on  March  29, 
18SH,  and  that  Elwood  and  wife  also  ex- 
ecuted a  quitclaim  deed  to  the  real  estate  to 
C.  H.  Toncn^  on  April  12,  1889.  It  further 
appears  that  the  said  Elwoods  executed  and 
delivered  mortgages  upon  the  same  lands 
as  follows;  On  March  1,  1887,  two  mort- 
gages to  the  Farmers'  I<oan  A  Trust  Com- 
pany to  Be  cure  the  sums  of  $2,000  and  $9,460, 
rrrspectlTely;  on  AprQ  21,  1887,  a  mortgage 
to  ttie  Oregon  Horse  &  Cattle  Company 
for  the  sum  of  918,023;  on  April  28,  1887,  a 
mortgage  to  C.  H.  Toncray  for  $11,510.70; 
and  on  July  2,  1888,  another  mor^ge  to 
Toncray  for  $8,000.  On  the  Oth  day  of 
April,  1888,  the  foUowlng  contract  was  en- 
tered Into  between  S.  H.  Elwood  and  Ton- 
cray, Dorsey,  and  the  bank:  "ITiIs  agree- 
ment,  made  this  6th  day  of  April,  1888,  by 
and  between  O.  H.  Toncray,  George  W.  E. 
Dorsey,  the  Farmers'  ft  Merchants'  National 
Bank,  and  8.  H.  Elwood,  witnesseth  tbat 
whereas  said  Elwood  has  been  engaged  In 
rarlons  deals  for  several  years,  In  which 
deals  said  ETlwood  has  borrowed  money,  and 
said  Toncray  and  Dorsey  have  settled  and 
assumed  the  same,  and  whereas  said  El- 
wood has  ^ven  various  mortgages,  both  on 
real  and  personal  property,  to  said  Toncray 
and  said  bank,  and  whereas  said  Elwood 
has  purchased  large  quantities  of  land  for 
said  Toncray  and  Dorsey  tn  Holt  county, 
for  which  lands  and  serrlces  said  Elwood 
was  to  receive  all  sums  over  Oie  mortgages 
on  said  lands,  fbr  what  said  lands  were  sold: 
Now,  this  agreement  witnesseth  tbat  said 
Elwood  hereby  releases  said  Dorsey  and 
Toncray  from  any  and  all  claims  by  reason 
of  soch  pnrdiases,  and  from  an  claims  and 
demands,  of  whatever  kind  and  description, 
no  to  this  date,  and  said  Toncray,  Dorsey, 
and  said  bank  agree  to,  and  do  hereto,  re- 
lease said  Elwood  and  said  Elwood's  wife 
from  any  and  all  claims,  notes,  demands  of 
any  kind  or  nature,  except  one  note  here- 
after stated,  now  due  them,  or  either  of 
them,  and  agree  to  deed  to  said  Elwood 
his  home  place,  consisting  of  seven  hundred 
and  twenty  acres,  and  to  clear  the  same 
from  an  incmnbrancea,  out  of  the  proceeds 
of  tlie  last  three  quarter  sections  purchased 
by  Elwood,  when  the  money  shall  be  re- 
ceived therefrom.  And  said  Toncray,  Dor- 
0cy,  and  said  bank  hereby  release,  sell,  and 


make  over  to  said  Klfl-ood  all  ttie  catde, 
horses,  and  agricultural  Implements  on  sold 
home  place,  or  handled  ou  said  place,  except 
1C7  steers,  which  said  Elwood  agrees  ta 
handle  for  said  Toncray  without  charge  for 
his  personal  supervision.  The  home  place 
above  described,  being  the  north  half  of  sec- 
tion 22,  and  the  northwest  quarter  of  the 
southwest  quarter  of  section  23,  and  the 
northwest  quarter  of  section  15,  and  the 
south  half  of  the  northeast  quarter  of  sec- 
tion 10,  and  the  southwest  quarter  of  the 
southwest  quarter  of  section  11,  township  28, 
ranae  13,  In  Holt  connty,  Nebraska.  The 
note  excepted  from  this  agreement  is  a  note 
for  $12,000.00  made  by  Mrs.  Elwood  in  De- 
cember or  Movembw,  1888,  but  said  Elwood 
may  pay  s^d  note  by  services  In  securing 
land  on  the  same  terms  as  heretofore.  Tbls 
agreement  being  a  fall  and  comi^ete  settle- 
ment of  all  dalms,  demands,  notes,  bUls,  or 
accounts  existing  between  the  parties  here- 
to, or  any  claims  of  any  kind  or  nature,  and 
all  evidences  of  debt  are  to  be  surrendered 
and  canceled."  This  contract  was  duly 
aiimed  bv  the  nardes  therein  named,  and 
was  afterwards,  on  the  25tii  day  of  June,  . 
1888.  dnly  recorded.  Ptahitlff  insists  tbat, 
b7  virtue  of  the  foregoing  agreement.  It  was 
entitled  to  a  finding  that  Toncray,  Dorsey, 
and  the  bank  were  liable  for  the  payment 
of  the  amount  due  on  Its  mortgage.  The 
allegations  In  the  petition  under  which  plain- 
tiCT  bases  Its  claim  to  a  deficiency  judgment 
asrainst  the  three  parties  In  case  the  mort- 
gaged premises  do  not  brii^  enonf^  to  pay 
the  mortgage  debt  are  to  ttie  effect  that 
Toncray,  Dorsey,  Elwood,  and  the  bank,  snb- 
sequently  to  the  execution  of  the  mortgage 
tn  said  petltioa  described,  acquired  title  to 
the  premises,  or  some  Interest  tiierein,  and 
as  a  part  of  the  pnrdiase  price  thereof,  and 
in  further  coorideration  of  aome  agraemeDt 
between  themselves,  ttie  said  Toncray,  Dor- 
aev.  and  the  bank  agreed  to  pay  all  Uena 
uDon  the  nroperty,  including  the  d^t  se- 
cured bv  plaintiff's  mortgage.  There  Is  ab- 
BoIutelT  no  evidence  in  the  bill  of  exceptlonB 
coodocing  to  prove  that  either  Toncray,  Dor- 
sey, or  the  bank  assumed  the  payment  of 
the  mortgage  as  part  consideration  for  the 
land.  Neither  of  them,  at  the  time  of  mak- 
ing the  agreement,  was  purchasing  the  land, 
but.  on  the  other  hand,  the  legal  title  thereto 
was  then  in  Dorsey;  and  the  three  parties, 
bv  the  Bcreement  under  conrfderation,  ob- 
limted  themselves  to  deed  certain  lands.  In- 
cluding the  160  acres  herein  Involved,  to 
Elwood.  and  upon  certain  conditions  they 
promised  to  pay  the  Incumbrances  thereon. 
It  does  not  appear  that  the  quarter  section 
has  ever  been  conveyed  to  Elwood. 

Upon  the  trial,  some  oral  testimony  was 
Introduced,  tending  to  show  that  it  was  not 
within  the  contemplation  of  the  parties,  whet 
the  n£rreoment  was  made,  to  include  plain 
tiff's  mortKase.  ■Whatever  may  have  been 
the  actual  intention  of  the  parties  in  tiut 
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respect,  the  language  used  la  certalolr  broad 
enough  to  Include  thia  Incumbrance.  It  will 
be  observed,  however,  that  the  agreement  to 
nay  the  incumbrances  on  the  property  Is 
not  absolute,  but  conditional.  The  provision 
of  the  contract  Is  that  said  Toncray,  Dorsey, 
and  said  banic  agree  to,  and  do  hereby,  re- 
lease said  Elwood  from  any  and  all  claims, 
notes,  demands  of  any  kind  or  nature,  ex- 
ceot  one  note  hereafter  stated,  now  due 
them  or  either  of  them,  and  agree  to  deed 
said  Elwood  his  Jiome  place,  conMstlng  of 
720  acres,  and  to  clear  the  same  from  all 
incumbrances,  out  of  the  proceeds  the  last 
three  quarter  sections  purchased  by  Elwood, 
when  the  money  shall  be  received  therefrom 
The  parties  only  agreed  to  pay  the  Uens 
from  money  ttiereafter  to  be  derived  from 
the  sale  of  certain  landSi  There  Is  no  aver- 
ment  In  the  petition,  nor  ta  there  a  particle 
of  proof  *^^}**e  to  establish  that  any  part 
of  the  tiuee  quarter  sectlouB  has  been  sold. 
For  these  and  other  reaaona  that  might  be 
stated,  these  parttes  are  not  as  yet  Uable, 
under  the  terms  of  sidd  contract,  to  pay  the 
mortgage  debt  to  plaintiff,  uid  no  recovery 
can  be  had  against  them  therennder.  The 
decree  of  the  conit  below  is  afflrmed.  The 
stber  Judges  concur. 


GLABKB  KOENia. 
<Biqvenw  Court  of  Nebraska.  Mardi  28,  U08.) 

SFKCIFIC  PBBrOBHAK0S--COKTBA.0T~DBFAl:i.T  OF 

CuMPLAiNANT— Sale  of  Eohbstead. 

1.  Specific  performance  Is  not  cmerally  a 
lenl  right,  but  rests  in  the  8oand«  legal,  jndh  I 
dil  discretion  of  the  trial  court.  I 

2.  ▲  party  invoking  the  equity  powers  of  a  ! 
court  to  enforce  E^iednc  performance  of  a  con-  i 
tract  which  he  claims  is  for  the  sale  to  blm  | 
of  real  efttate  must  exhibit  a  contract  anam- 
biffooiu  and  certain.  { 

3.  He  who  asks  a  court  of  equity  to  specif-  | 
■(■ally  enforce  what  he  clnims  are  hia  rii^hts  { 
under  a  contract  must  not  himself  be  in  default  , 
\a  his  promiBes  in  the  itame  contract. 

4.  It  is  the  settled  law  of  this  state  that 
the  courts  will  not  spedfically  enforce  a  con- 
tract for  the  sale  of  the  homestead  of  a  married 

eerson,  unless  such  contract  is  executed  by  both 
UBband  and  wife. 

5.  The   value  of  the  property  does  not 
chan^  this  rule. 

(Syllabus  by  the  Court.) 

Commissioners*  decision.  Appeal  from  dl»- 
trict  court,  Lancaster  county;  Chapman, 
Judge. 

Action  by  H«iry  T.  Clarke  against  Her- 
man Koenlg  to  enforce  the  specific  perform- 
ance of  a  contract  for  the  sale  of  real  es- 
titte.  There  was  Judgment  for  defendant  on 
a  cross  claim  for  the  rent  of  the  laud,  and 
plaintiff  appeals.  Affirmed. 

Pound  &.  Burr,  for  appellant  G.  M.  Lam- 
bertson,  for  appellee. 

RAGAN,  G.  This  Is  a  suit  In  equity  for 
spedflc  performance,  brought  to  the  district 
court  of  Lancaster  county  by  Clarke  against 


Eomlg  on  a  contract  made  betweeoa  ttie  par- 
ties In  words  and  figures  as  follows:  "Where- 
as, <xi  or  about  the  22nd  day  of  June,  1S8T, 
the  0.,  B.  &  Q.  R.  R.  Co.  caused  to  be  hiUl  on 
lot  2  In  block  31  hi  the  city  of  Uncoln  a  raU- 
road  track,  and  across  R.  street  tat  said  dty; 
and  wkereas,  said  lot  2  Is  claimed  to  be 
owned  by  Herman  Koenlg.  and  by  virtue  of 
a  tax  deed  issued  about  twelve  years  ago  to 
one  George  Dana,  and  said  Koenlg  having 
all  the  right,  title,  and  biterest  of  the  said 
tax  deed  under  and  by  virtue  of  mesne  con- 
veyances, and  the  said  Koenlg  claims  to  be 
the  owner  of  the  said  lot  by  virtue  of  the 
posaesdon  of  the  said  premises  under  said 
tax  deed,  with  all  the  improvements  there- 
on, amounting,  as  Is  clamied,  to  about  $800 
or  $900,  and  makes  claim  to  tea  years*  actu- 
al poasesdou  of  aald  lot;  and  whereas,  said 
railroad  company  built  said  track  without 
obtaining  lic^t  of  way  from  said  Koenlg  to 
occupy  said  lot  or  having  said  lot  condemned 
according  to  law;  and  whereas,  one  O.  P. 
Dinges  claims  ownership  of  said  lot  by  vir- 
tue of  a  deed  from  Arts  Morgan,  of  Denver, 
Colorado;  and  ^ereas,  the  said  Arta  Mor- 
gan claims  to  be  the  owner  ot  said  lot,  she 
having  instituted  a  suit  to  set  aside  a  deed 
made  to  said  Dinges  on  (he  ground  of  fraud, 
claiming  to  have  been  practiced  1^  said  Dtai- 
ges;  whereas,  H.  T.  Ohirice  Is  ready  and  will- 
ing to  purchase  said  lot  when  he  shall  be 
able  to  procure  a  good  title  thraefor  from 
the  legal  owner;  and  whereas,  Hiere  are  cer- 
tain lawsuits  now  pending  In  the  district 
oourt  of  IdLncaster  coun^,  Nebraska,  con- 
cerning the  said  lots  and  the  titles  thereto, 
between  sold  Koenlg,  Dinges,  and  Morgan, 
wher^  all  <Ht  said  claims  are  made:  Now, 
It  Is  stipulated  on  the  part  of  the  said  Koe- 
nlg and  "sold  Clarke  that  tbe  said  Koenlg  per^ 
mits  and  allows  the  said  track  to  remain 
temporarily  <»i  said  lot  for  the  use  and  b«i- 
eflt  of  the  said  C,  B.  &  Q.  R.  R.  Co.,  conffi- 
tioned  that  the  said  Clarke,  at  the  termina- 
tion of  the  lawsuits  conceridng  the  said  ti- 
tle to  said  lots,  will  pay  to  said  Koealg  all 
the  damages  he  may  be  Justly  entitled  to  for 
the  occupancy  of  said  lot  till  the  termination 
of  tiie  lawsuit,  and  wUl  eltiier  pundiose  the 
said  lot  from  the  legal  owner  thereof  at  said 
time,  or  will  Induce  sold  railroad  company  to 
liave  sold  lot  duly  condemned  or  purchased 
for  the  use  ot  said  read,  said  Claite  agree- 
ing on  his  part  not  to  obstruct  or  molest  said 
Koenlg  In  the  occiqwnciy  of  said  lot  any 
more  than  may  be  caused  by  the  passing  of 
cars  over  stdd  lot,  and  will  not  allow  said  en- 
gines, cars,  or  other  obstructions  other  than 
the  said  track  and  the  ties  thereunder  to  re- 
main standing  on  said  lot  The  damages  and 
the  amount  to  be  paid  said  Komlg  by  said 
Clarke  is  to  be  determined  by  arbitrators, 
one  to  be  selected  by  said  Koailg  and  one 
by  said  Clarke,  and  these  two  to  select  a 
third  In  case  of  disagreement  Tbls  contract 
and  memorandum  is  signed  In  duplicate  this 
22  day  of  June,  1887.  H.  T.  Clarke.  Bet^ 
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mask  Eoenlg.  In  presence  of  L.  O.  Burr.'* 
Tba  answer  sets  up,  anumg  otbers.  these 
defenses:  First  That  the  omtract  declared 
on  is  not  one  for  the  sale  of  the  lot  therein 
deaertbed,  but  tor  the  arbitration  and  pajr- 
nieot  1^  Clarice  to  Koenlg  <tf  damages  1^  refr- 
son  of  GlaidEe's  tempOTary  use  and  occopan- 
C7  of  said  lot  pendinir  litigation  orer  the  title 
to  the  same.  8ec<Hid.  That  the  lot  at  the 
date  of  said  oonttact  was  the  homestead,  oc- 
cupied as  sndw  of  defendant,  his  wife  and 
children;  and  the  defmdant's  wife  was 
not  a  party  to  the  contract,  and  did  not 
know  of  or  assent  to  the  same.  Third.  A 
cross  daim  for  damajree  for  the  use  and  oo* 
cupatlon  nt  said  lot  by.Glariu  under  tb» 
terms  of  said  contract  The  court  below  en- 
tered a  decree  iiiMwi«MiTig  the  salt,  and  ren- 
dered Jodipnent  in  favor  of  Koenl«  on  Us 
cross  dalm.  Mr.  Olariu  brings  the  case  here 
1^  Mipni  Hie  conduslcm  reached  by  us 
makes  it  necessary  to  peas  iqMm  only  two  of 
the  many  pobits  presented  Igr  the  counsd 
iB  the  case. 

1.  We  are  of  flu  (^nltm  flat  the  tenna 
of  this  contract  caaike— when  the  court 
should  have  decided  in  whom  was  the  title- 
was  to  pay  to  Koenlg  such  damages  as  arbl- 
tratoi*  ndgbt  dedde  he  was  oititled  to  by 
re— on  of  his  permitting  the  railroad  track  to 
remain  on  said  lot  poadlng  the  litigation 
orer  the  title  to  flie  same^  and  to  fliese  dam- 
ages Koenif  would  be  entitled  vrea  it  tba 
murts  sbouHd  dedde  some  <»e  of  flie  otSier 
claimants  was  ownra  at  the  lot  It  follow% 
therefore,  that  the  action  of  the  court  in  ren- 
dering Jndgmoit  fbr  ttie  d^ndant  on  his 
cross  <dalm  was  ri^t  Spedflc  performance 
is  not  genemUy  a  legal  rfi^t,  but  rests  in  ttw 
sound,  legal,  judicial  discretion  of  the  trial 
court  Did  the  court  abuse  this  dlscretlui 
in  dlsmlsring  api>eQant8  suit,  whaterer  may 
be  the  correct  Interpretation  of  this  con- 
tract? A  parly  invt^dng  the  equity  powers 
<it  a  court  to  enfbrce  apvOAe  performance 
of  a  contract  which  he  claims  U  for  the  sale 
to  him  of  real  estate  must  exhibit  a  contract 
unamblgDoas  and  certain.  In  socfa  a  eon- 
tract  some  one  must  expressly  agree  to  bay 
and  some  one  expressly  agree  to  seO.  The 
contract  sued  on  is  not  audi  a  contract  It 
le,  to  say  the  least,  doubtful  whether  the 
purdiaae  price  ct  thia  lot  was  to  be  fixed  by 
arMtratui.  The  appellant  was  allowed  to 
testify  that  Us  understanding  at  the  time 
was  that  arbitrators  should  determine  both 
the  purchase  price  of  the  lot  and  Eoo^s 
damages  for  its  occupancy  1^  Clarke  while 
defendant  waa  allowed  to  testfi^  fliat  he  un- 
derstood the  contract  was  only  for  the  arbi- 
tration of  the  daniages  for  Ita  occtVAnQy* 
Another  nssontlnl  element  is  lacking  in  this 
contract  vis.  the  ahsence  of  an  eotpress 
pranlse  by  Koenlg  to  sell  and  conr^  flUs 
lot  to  Clarice.  How  could  he  make  aodi 
promise  at  the  tlmoT  Tlie  courts  might  de- 
cide that  Morgan  or  IMnges,  the  othor  clalnir 
ants,  owned  it;  so  Clarke  could  not  and  did 


not  under  this  contract  agree  to  purchase 
this  lot  of  Koenlg.  nor  did  Koenlg  agree  to 
sell  and  convey  to  darin.  If  the  parties 
had  intended  that,  If  the  litigation  over  this 
property  termbuited  faToraldy  to  Koenlg, 
thai  he  dunild  sell  and  ocmTcy  to  ClaAe, 
and  he  should  purdbase  of  Koenlg,  they 
would  doubfless  have  so  expressed  them- 
sdrea  in  their  contract  This  court  has  no 
right,  however,  to  so  extend  the  contract  of 
the  porttes  by  imidicatlon  aa  te  Inject  that 
clause  Into  It  By  the  terms  of  the  oQntract 
Clarke,  "at  flie  termlnatl«m  of  the  lawsuit 
cancelling  the  fltle  to  flie  lot,"  was  to  pay 
to  Koenlg  such  damages  aa  he  might  be 
found  esitiUed  to  for  the  ocaqmncy  of  the 
lot  by  the  railroad  trade  during  the  litiga- 
tion. This  litigation  terminated  February, 
188%  but  Mr.  Clarke  did  not  pay  these  dam- 
^ea;  be  even  refiued  to  arUtrato  fliem. 
He  who  aaka  a  court  of  equity  to  enforce 
what  he  tlalma  are  his  il^ts  under  a  con- 
tract must  not  hlmsdf  be  tn  defonlt  in  bis 
promises  In  the  same  contract  We  think, 
therefore,  that  the  learned  judfte  who  tried 
this  case  was  entirely  Justified  In  dismissing 
the  appellant's  case  under  tony  construction 
of  the  contract 

2.  The  imdlapnted  evidence  In  flils  rectird 
is  fliat  at  tlie  date  of  the  contract  sued  on 
the  lot  in  qoeatlan  was  the  homestead  ot 
Komig,  his  wife  and  five  ddldrai;  that 
they  bad  a  small  dwdling  on  flie  lot  In 
which  defendant  and  his  family  resided,  and 
that  fliat  was  tlielr  imly  home.  Tbe  wUe  of 
defendant  was  not  a  party  to  this  contract, 
and  there  la  nothing  in  the  record  before  ua 
showing  any  conduct  on  her  part  or  that  of 
her  husband  by  which  they  are  estopped 
ftom  claiming  flils  pnyerty  a*  a  homestead. 
In  Larson  t.  Butts.  22  Nebi  870^  85  N.  W. 
Betf.  t90»  the  deCmdant,  a  married  woman, 
signed  a  contract  In  and  by  which,  in  consid- 
eration of  ISO  paid  ta  cash  and  88,700  to  be 
paid  to  her.  die  agreed  to  sdl  and  ocaocrey  to 
plaintlfl  two  lota.  She  resided  on  these  lots, 
with  a  mlnnr  ddld,  at  tbe  date  ct  the  ctm- 
traet  Her  huaband  waa  not  a  party  to  flie 
contract,  and  was  not  living  with  her.  She 
refused  to  convey  according  to  her  agree- 
ment, and  Larson  brought  suit  for  spedflc 
performance,  and  obtained  a  decree  as 
prayed  in  the  district  court  Larson  ap- 
pealed h«re,  and  (Xiiet  JusUce  Maxwell, 
speaking  for  this  court  said:  "A  contract  to 
convey  a  taomestead,  altered  Into  1^  a  wUe 
In  her  own  nam«  will  not  be  spedflcally  «- 
forced,  aa  the  statute  requires  the  Instru- 
ment <rf  ocmveyanoe  to  be  signed  and  ac- 
knowledged by  bofli  husband  and  wife." 
This  case  is  dedal ve  of  the  <me  we  are  con- 
sidering, and  it  is  now  flie  aetfled  law  of  this 
state  that  the  courts  will  not  spedflcally 
foroe  a  contract  for  the  sale  of  the  luMne- 
stead  of  a  married  person,  unless  soch  con- 
tract is  executed  by  both  husband  and  wife. 
The  valiw  of  the  property  doea  not  diange 
Alls  mle.  It  follows,  tberetore,  that  the  de- 
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carea  of  the  district  court  was  ri^t,  and  tbe 
same  Is  in  all  tilings  confirmed. 
Affirmed.  Theotber  commisslonerB  concur. 


MeMOBTRT  t.  KSIFNER  et  a1. 

(Snprene  Court  of  Nebraaka.  Mardi  29, 1883.) 

Fahtitios— Pabtt  OCT  OF  FosaBBsion— Faoor  of 
Dbath. 

1.  A  party  ont  of  possesaion  of  real  estate, 
whose  title  is  denied,  cannot  maintain  an  action 
of  partition  againat  one  in  poasesidon,  ciaimiog 
title  to  said  land.  Seymour  t.  lUcltetts,  31  N. 
W.  Rep.  781.  21  Neb.  240. 

2.  A  recital  in  a  deed  of  recent  date,  that 
tlie  grantors  are  the  heirs  at  taw  of  a  former 
owner  of  the  lands  therein  described,  Is  not  auf- 
ficirat  evidence,  as  against  a  stranger  to  the 
Instmment.  of  me  death  of  the  enppoBed  ances- 
tor, or  that  the  persons  wbo  exaented  the  deed 
are  bis  beira. 

(Syllabns  hj  tha  Court) 

Appeal  from  district  court,  Lancaster  coun- 
ty; Hall,  Judge. 

Action  by  Jamea  H.  HcMurtr7  against 
William  Edfner  and  others  for  tbe  partition 
of  real  estate.  Tbere  was  Judgment  dlsnUaa- 
lug  the  action,  and  plaintiff  appeals.  Af- 
firmed. 

Abbott,  SeUecdc  A  hane,  for  appellant 
Lamb,  Rlcketts  &  Wilson,  for  appellees. 

NORYAL.  J.  This  win  an  actkm  bnni^t 
ttie  appdlant  for  ttie  partMon  of  real  es- 
tate. Plaintiff*  In  Us  petition  llled  In  the 
district  court;  alleceB  tb&t  he  Is  the  owner 
of  an  vndlTlded  (me*half  Interest  In  the  lands 
in  dispute,  and  fliat  the  defendant  William 
ICeifner  Is  the  owner  of  the  other  undivided 
one-half  Interest  thereof;  that  the  d^i^ul- 
ant  J.  B.  Richards;  as  trustee  for  the  defoid- 
ant  State  Loan  ft  Trust  Company,  has  a 
mortgage  heretofbra  executed  the  defend* 
ant  KeUtaer  upaa  his  Interest  in  the  pron- 
Isee  to  secure  the  payment  of  $800,  due  July 
1,  1888.  Hie  defendant  KeUber  alone  aa- 
swwed:  First,  1^  a  genonl  denial;  second, 
that  he  and  his  grantors  have  been  In  flie 
opesi,  notorious,  exduaiTe,  adreree  posses* 
lion  of  the  prenitees,  as  the  owner,  for  more 
than  10  years  next  b^re  the  bringfecv  of  the 
snlt;  and  that  tlie  said  def«idant  has  soch 
poaacDCion  at  the  present  time.  The  rep^  of 
the  plaintiff  denies  ererr  aUegatlMi  of  the 
answer.  Tbe  district  court,  oa  the  trial, 
found  the  Issues  axahut  the  plaintiff,  and 
dtomtssed  tiie  actlML 

The  midlqmted  testimony  ahows^  and  flie 
trial  court  so  found,  tliat  the  defendant  Kelf- 
nw  was,  at,  and  for  some  time  prior  to,  the 
twinging  of  the  suit.  In  the  excludve  posses- 
don  of  tbe  entire  tract  described  in  the  pe* 
titi<m,  claiming  tbe  legnl  title  to  the  landa 
McMurtry  has  never  been  in  possession  of 
the  premises,  and,  bis  title  being  denied  by 
tbe  defendant,  the  plaintiff  cannot  maintain 
a  suit  in  partition  until  he  has  establi^ed 


tia  title  by  an  action  at  law.  This  doctrine- 
was  aitinued  in  Seymour  t.  Rli^eits,  21  Neb. 
340;  SI  N.  W.  Rep.  781,  where  the  aatborl- 
ttes  are  collated. 

Another  reason  why  the  court  did  not  err 
in  dismissing  the  petttt<m  is  that  the  plaintUT 
failed  to  prove  by  any  competent  evidence 
that  he  had  any  interest  in  the  lands  songht 
to  be  partitioned.  It  is  conceded  that  tbe  ti- 
tle to  the  premises  tn  dispute  was  originnlly 
in  Catherine  Toder.  Tbe  defendant  Keif&er 
clnlms  title  from  ber  through  tiie  following' 
conveyances:  Catherine  Tozler  to  John  B. 
Pbiuney  and  James  P.  Fblnney,  warranty 
deed,  dated  May  8,  1880,  recorded  June  19, 
1868;  Jobn  B.  Pbtnney  and  Mary  A.,  his 
^viffe,  to  Albert  G.  Gntluidge,  warranty  deed, 
dated  June  29,  1889,  covering  tbe  entire 
tract,  which  deed  was  recorded  on  tbe  2Gth 
day  of  July,  1869;  Albert  G.  Gutbrldge  antf 
wife  to  S.  C.  Head,  warranty  deed  for  all 
tbe  lands,  dated  August  13,  1860,  recorded 
on  the  18th  day  of  the  same  month;  8.  C. 
Head  to  Samuel  P.  Axt^  warranty  deed 
embracing  tiie  lands  In  controversy,  dated 
May  23,  1872,  recorded  on  tbe  22d  day  of 
August,  1872;  Banmd  P.  ArteQ  to  Frances 
Morrlsm,  warranty  deed,  dated  July  22, 1872. 
recorded  August  22, 1872;  Frances  Hontoon 
and  John  P.  Monteon,  her  husband,  to  tbe 
defendant  WnUam  Kelfner,  warranty  deed 
to  liie  entire  tract,  bearing  date  August  2, 
1886,  and  filed  for  record  on  the  29th  day  of 
December,  1886.  It  win  be  observed  that 
the  dudn  of  title  to  tile  property  Is  continn- 
ouB  from  Catherine  Tosler  in  the  defendant 
Kdfinr,  with  the  exception  ttiat  there  Is  na 
deed  of  the  nndlTlded  one  half  tii«<eof  from 
James  F.  Phlnney  to  Jobn  B.  Phlnney.  The 
defMdant  insists,  and  he  Introdnced  <m  the 
trial  In  the  court  bdow  some  testimony 
tending  to  show,  that  the  160-aare  tract  which 
embraced  the  lands  in  controversy,  and 
which  quarter  section  was  conveyed  by  Cath- 
erine To2l»  to  Jobn  B.  Phlnney  and  James 
F.  Phbmey  by  tiie  deed  cHt  May  8,  1880.  was 
Avlded  by  the  said  Phlnnegrs,  Jdm  B.  tnUng- 
the  part  including  these  lands,  and  James  F. 
recclTtng  tbe  other  portion,  and  tiiat  mutual 
deeds  were  made  between  them  of  their  re- 
spective aUotments,  but  that  the  deed  from 
James  F.  Phlnney  to  John  B.  Phlnney  for 
these  lands  Is  lost,  and  cannot  be  found,  and 
that,  tiiroo^  orendgfat  and  neidect.  It  was 
never  recorded.  It  Is  not  our  purpose  to  de- 
tmntne  whether  or  not  tbe  evidence  Is  suffi- 
cient to  establish  that  John  B.  ever  acquired 
the  Interest  of  James  F.  In  tbe  property,  nor 
Is  it  necessary  that  we  should  do  so.  It  Is 
uncontradicted  that  the  d^endant  Kelfner 
lias  a  perfect  tide  to  at  least  an  ondlTided 
one  half  of  the  premises.  Unless  Oie  plain- 
tiff owns  tte  other  moiety,  he  has  no  Intcrwi 
In  tile  lands,  and  therefbre  would  not  be  en- 
titled to  a  partition  thereof. 

The  plaintiff,  for  tiie  purpose  of  sboxrlnp 
that  he  acquired  the  undlvldod  one  half  of 
the  property  in  question,  which  was  formeriy 
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•ovned  and  held  by  saSd  James  F.  Phliiney, 
Introduced  In  evidence  a  qaltcUim  deed 
tfrom  Adeline  VbSum^,  Lauren  F.  Fhlnney, 
£11a  Phinn^,  Mmxj        Fhbm^,  Joim  S. 
Ptalnney,  and  garah  A.  Phlnney  to  James 
H.  Mellni'try,  conreylng  to  him  all  th^ 
riffht,  title,  and  Interest  to  the  lands,  which 
•deed  was  executed  on  the  26tta  day  of 
June,  1888.  This  deed  contained  a  recital 
■stating  that  the  grantors  therein  named 
were  the  sole  hdrs  at  law  of  James  F.  Phta- 
ney,  deceased.  No  erldence  was  introduced 
In  the  cause  outside  of  said  recital  In  the 
^eed  that  tended  to  prore  that  James  F. 
Phlnney,  the  former  owner  of  the  lands,  was 
-dead,  or  tbat  the  penaaa  wlio  executed  said 
'COiiveyaBce  were  his  helra.  The  question  Is 
«qaarely  presented  to  the  court  for  consider- 
ation, whether  the  said  recital  alone  is  auffl- 
4leat  proof,  as  against  the  d^endant  Kelf- 
Aer,  of  the  death  of  said  James  F.  Phlnney, 
or  of  the  belrahtp  of  the  grantors  in  the 
4ced.  The  general  rule  is  that  a  recital  in  a 
■<leed  Is  o^  evidence  against  the  parUes  to 
It,  and  their  privies.  It  la  not  binding  upon 
strangers,  or  those  wbo  dalm  through  a  par- 
amount title.  It  has  been  held  that  recitals 
in.  nndent  deeds  are  presumptive  evidence  of 
pedigree.    Bowser  v.  Oravener,  50  Pa.  St. 
082;  Schnrff  v.  Keener,  64  Pa.  St.  376;  Ltt- 
«le  T.  PallstM,  4  Oreent  209.    But  a  re- 
cital contained  In  a  deed  of  a  recent  date, 
iimt  the  gmntors  are  heirs  at  law  of  a  for^ 
mer  owner,  la  insnfllclent  proof,  as  against  a 
•stran^r  to  tbe  eouveyanee,  of  the  deatii  of 
such  previous  owner,  or  that  the  persons 
^o  executed  the  deed  are  In  fact  bis  hdra. 
The  proposlfloiz  is  well  snstahied  by  the  an- 
thoriaps.  Potter  v.  Washburn,  13  Vt  S68; 
SUl  V.  Draper,  10  Barb.  454;  Sharp  v.  Spdr, 
-4  Hill,  76;  Penrose  v.  Griffith,  4  Bin.  231; 
:Hardenbnr^  v.  Laktn,  47  N.  Y.  109;  Carver 
-T.  Jackson,  4  Pet  1;  Murphey  v.  Loyd,  S 
^\niart.  538;  CosteUo  v.  Burke,  63  Iowa.  861, 
10  N.  W.  Hep.  247;  MiUer  v.  Miller,  63  Iowa, 
.387.  19  N.  W.  Rep.  261;  Kelley  v.  McBlahi, 
42  Kan.  764,  22  Pac.  Kep.  994;  Mining  Go. 
v.  Irbr,  40  Oa.  479;  Lamar  v.  Turner,  48 
<3a.  329;  DevL  Deeds,  S  996.  The  deed  to 
McMurtry  was  executed  less  than  three 
yeartt  before  the  trial  In  the  district  court, 
-and  thM^fore  wns  of  too  recent  date  to  be 
regarded  as  an  ancient  document,  so  as  to 
.^tltle  It  to  be  Introduced  In  testimony  under 
the  rules  of  evidence  relating  to  ancient  docu- 
tnents.  It  la  elementary  that  the  best  evidence 
•obtainable,  or  In  exlatence,  must  be  produced 
■on  ttie  trial  of  a  cause.  The  record  shows 
that  James  F.  Phlnney  was  alive  In  1884, 
And,  it  he  has  olaoe  died,  thme  ought  to  be 
no  difficulty  In  estaUlsbing  that  fact  by  com- 
petent evidence^  and  whether  or  nut  the  per- 
rsons  who  executed  the  deed  were  his  heirs. 
'The  plaintiff  must  establish  his  tide  to  the 
lands  by  a  suit  in  ejectment  before  he  can 
maintain  a  salt  fbr  a  partition  diweof.  The 
Judgment  of  the  district  court  is  affirmed. 
*The  ucher  Judges  concur. 


PACIFIC  RT.  00.  T.  FDRKINBL 
(Bapreme  Oonrt  of  Nebraska.  Blardt  28,  1883.) 

Co:(DSI1NATIOK  PaOCBEDISGa — NuKUBDtUB\T— 

What  Cokstitutes. 

^e  word  "Donreddent,"  In  section  100, 
c.  16.  Comp.  St.,  relating  to  condemnation  pro- 
ceedings for  right  of  way  for  a  railroad,  nieaas 
a  nonresident  of  the  state,  and  not  of  uie  land 
affected,  or  of  the  coonty  where  It  Is  situatsd. 
(SjHabos  by  the  Comt.) 

Error  to  district  court,  Nuckolls  county; 
Morris,  Judge. 

Action  of  trespass  by  James  Perkins 
against  the  Pacific  Railway  Company.  There 
was  Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

B.  P.  Waggener,  James  W.  Orr,  David 
Martin,  and  G.  W.  Stubbe,  for  plaintiff  in 
error.  Sebomp  &  Oorsoo,  for  defendant  In 
error. 

MAXWELL,  a  J.  In  1880  the  defendant 
in  eiTor  brought  an  action  in  the  district 
court  of  Nuckolls  county  against  the  plaintiff 
in  error  for  trespass  hi  ^terti:^  upon  and 
occupying  a  strip  of  land  for  rl^t  &C  way 
through  the  S.  W.  %  of  section  33,  townslilp 
2  N.  <^  range  7  W.,  In  said  oounty,  said  land 
bdng  thp  property  of  the  defendant  in  error. 
The  plaintiff  in  error  Justified  its  entry  upon 
the  land  and  occupation  of  aald  strip  Isy 
virtue  of  certain  condenmatlon  proceedings, 
and  the  paymoit  of  the  award  o<f  the  com- 
missioners to  the  county  Judge  of  aald  county. 
The  reply  conalsts  of  certain  spedflc  denials. 
On  the  trial  of  the  cause  certain  questions 
were  submitted  to  the  Jury,  which,  with  tbdr 
answers,  nre  as  follows:  '■Question.  1.  Did 
the  plaintiff  Jamee  Perkins  ever  live  upon  or 
occupy  the  S.  W.  ^  of  section  33.  T.  2.  R.  7. 
in  NuckoUs  comity,  Nebraska?  Answer.  No. 
Q.  2.  Did  the  plaintiff,  Jamee  Perkins,  ever 
lesUe  In  NuckoUs  county,  Nebraska?  A.  No. 
Q.  8.  Hod  aald  land,  up  to  die  time  of  the 
locatloii  of  tiie  defttidant's  railroad  upon  it, 
been  vacant,  unlDCIosed,  unimproved,  and  un- 
oecapied?  A.  Tea.  Q.  4.  Dp  to  the  time  of 
commeoclBg  this  actlrai,  was  said  land  stUl 
vacant,  imlndosed,  onlmproved.  and  unoc- 
cupied, exo^t  by  the  location,  construction, 
and  operation  at  tlie  defendant's  railway? 
A.  Yes.  Q.  6.  At  the  time  of  the  loeatton  of 
^e  defendant's  rallvray  upon  said  quarter 
section,  was  the  land  lying  In  a  state  of 
nature,  with  nothing  growing  on  It  but  the 
grass  and  herbage  common  to  our  open  pml- 
rie?  A.  Yes.  Q.  6.  Up  to  the  time  of  com 
mmdng  this  acUon,  was  said  land  lying  in  a 
■tato  of  nature,  except  by  the  construction 
and  operation  of  the  defendant's  railway, 
with  nothing  growing  on  it  but  the  grass 
common  to  our  open  prairies?  A.  It  was." 
The  Jury  returned  a  general  verdict  In  favor 
of  the  defendant  in  error  for  the  sum  of  $18, 
upon  which  Judgment  was  rendered. 

The  prindpnl  contention  of  the  plulntlfl 
in  error  la  that  the  defendant  In  error  was  a 
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nonresident,  within  the  meaning  of  the 
statute.  Section  100,  c.  16,  Comp.  St..  pro- 
Tides:  "If,  upon  the  location  of  said  railroad. 
It  shall  be  found  to  run  through  the  lands  of 
any  'nonresident  owner,'  the  said  corporation 
may  give  four  weeks'  notice  to  such  pro- 
prietor, If  known,  and.  If  not  known,  by  a 
de8crU>tlon  of  such  real  estate,  by  publica- 
tion four  consecutlTe  weeks  In  some  newe- 
paper  published  In  the  county  where  such 
lands  may  lie.  If  there  be  any,  and,  If  not.  In 
one  nearest  thereto  on  the  line  of  their  said 
road,  that  said  railroad  has  been  located 
through  his  or  her  lands;  and.  If  such  owner 
8haU  not  within  thirty  days  thereafter  apply 
to  said  probate  judge  to  have  the  damages 
assessed  in  the  mode  prescribed  In  the  pre- 
ceding sections,  said  company  may  proceed, 
as  herein  set  forth,  to  have  damages  assessed, 
subject  to  the  same  ilgfat  of  appeal  as  In  the 
case  of  reirideat  owners;  and,  npon  the  pay- 
mokt  of  the  damages  assessed  to  the  probate 
Judge  of  the  proper  county  fur  such  owner, 
the  corporation  shall  acquire  all  rights  and 
privileges  mentioned  in  this  sabdlrleion." 
Section  07  of  the  same  chapter  also  pro- 
rides:  "If  the  owner  of  any  real  estate  orer 
which  said  railroad  corporation  may  derire 
to  locate  th^  road  shall  reftise  to  grant  the 
rlfcht  of  way  through  his  or  her  premises,  the 
county  judge  of  the  county.  In  whUdi  said  real 
estate  may  be  situated,  as  prorided  in  this 
subdl vision,  shall,  ni>on  the  application  of 
Alhat  party,  direct  the  sherllC  of  said  oonnty 
to  BomiDon  riz  dLrintracsted  fre^olders  of 
said  comtty,  to  be  sdected  by  said  county 
Judge,  and  not  Interested  In  a  like  question, 
unices  a  smaller  number  shall  be  agreed 
upon  by  said  parties,  whose  duty  It  shall  be 
to  carefully  inspect  and  view  said  real 
estate  and  assess  the  damages  which  said 
owner  shall  sustain  by  the  appropriation  of 
Ilia  or  her  land  to  the  use  of  said  railroad 
corporation,  and  make  report  In  writfaig  to 
the  county  judge  of  said  cotmty,  who,  after 
certifying  the  same  under  his  seal  at  office, 
shall  transmit  the  same  to  the  county  clerk 
of  said  county  for  record,  and  said  county 
cteik  shall  ffle,  record,  and  Indoc  the  same 
In  the  same  manner  as  is  provided  for  the 
record  of  deeds  In  this  state,  and  such  rec- 
ord shall  have  the  like  force  and  effect  as  the 
record  at  deeds  In  porsnance  of  the  statute 
In  such  case  made  and  provided.  And  if 
said  corporation  shall  at  any  time  before 
they  enter  upon  said  real  estate  for  the  pur- 
pose of  constructing  said  road  pay  to  said 
county  judge,  for  the  use  of  said  owner,  the 
sum  so  assessed  and  returned  to  him  as  afore- 
said, they  shall  thereby  be  authorized  to 
construct  and  mwintain  their  said  road  over 
and  across  said  preuiisee:  provided,  that  either 
party  may  have  the  ti^t  to  appeal  from 
sudi  ass^ment  of  dami^ies  to  the  district 
court  of  the  county  In  which  sndi  lands  are 
dtuated  within  sixty  days  after  such  assess- 
ment: and  In  case  of  such  appeal  the  decision 
and  fludlng  of  tlie  district  court  shall  be 


transmitted  by  the  clerk  thereof,  duly  certi- 
Aed,  to  the  county  cleric,  to  be  filed  and  re- 
corded, as  hereinbefore  provided.  In  his  oMoe. 
But  such  ^>peal  shall  aot  dday  tiie  proaecn- 
tion  of  the  work  on  said  railroad  if  such 
corporation  shall  first  pay  or  deposit  with 
such  county  judge  the  amount  so  aaseased  by 
said  fireeholders;  such  railroad  OMnpany  afaaU 
in  all  cases  pay  the  costs  of  the  first  aaseBB- 
ment:  provided,  tiiat  if,  on.  appeal,  the  ap- 
pelant diall  not  obtain  a  more  Cavorable 
Judgment  and  award  Oian  was  given  by  aald 
freeholders,  then  such  appellant  shall  be 
adjudged  to  pay  all  the  costs  made  on  mtdi 
appeal:  provided,  further,  that  either  party 
may  appeal  from  the  decled<m  of  the  district 
court  to  the  supreme  court  of  the  state,  and 
the  money  so  deposited  shall  remain  In  the 
hands  of  the  county  judge  untO  a  final  de- 
cision be  had,  subject  to  the  order  at  the 
supreme  court."  It  seems  to  be  conceded 
that  the  d^endant  In  errw  was  a  resident 
of  the  state,  although  he  dU  not  reside  on 
the  land  In  questlmi,  or  evra  In  NudcoUs 
county.  Was  he,  therefore,  a  nonresident, 
within  the  meaning  of  the  statnte?  The 
word  "nonresident"  Is  ordinarily  used  In  con- 
nection with  certain  rights  of  creditors  and 
property  owners.  Thus  a  person  who  does 
not  reside  In  a  sdtotd  district  In  «UdL  be 
has  property  Is  a  nonrBsldait  of  sndi  dis- 
trict. So,  If  he  owns  property  in  any  village, 
city,  or  county  In  which  he  does  not  resldSk 
he  to  a  nonresident  of  swdi  county,  dtj,  K 
viUacew  In  the  broad  sense  it  Is  appUcaUe 
to  every  one  who  does  not  reside  at  a  partic- 
ular place  named.  The  wcwd,  homw, 
wlien  applied  to  the  bringing  of  an  actlm,  is 
used  In  a  more  limited  sense.  Thus  the 
Code  requires  an  action  to  be  brought  In 
the  county  where  the  defendant  resides  or 
may  be  served  with  summons.  If  th/e  actlmi 
affects  the  title  or  possesdcm  of  real  estate, 
then  the  action  Is  to  be  brou^t  In  the 
county  where  the  lands  lie,  and  the  snmm<His 
may  be  sent  to  any  county  In  the  state,  and 
be  there  served  on  the  defendant  The  Oode 
also  provides  for  service  by  pubUcatlOQ 
where  It  appears  from  the  oath  of  a  idalntltt, 
his  agent,  or  attraney,  that  fb»  defraidsnt 
cannot  be  served  with  summons  within  the 
state.  One  of  the  grounds  of  attadunent  is 
that  a  defendant  Is  a  nonreatdeut  In  these 
cases  the  term  is  used  to  signify  one  who 
does  not  reside  within  the  state.  In  such 
case,  as  personal  service  cannot  be  had  with- 
in the  boundaries  of  the  state,  constructive 
service  by  publication  Is  permitted.  This 
results  from  the  necessity  of  the  case,  the 
duty  of  the  courts  to  enforce  the  rights  of  a 
plahitifl  upon  property  of  the  defendant 
within  the  jurisdiction  of  the  court,  and  the 
Inability  to  obtain  personal  service  on  htm 
within  the  Jurisdiction  of  the  court  If  po^ 
sonal  service  can  be  had  upon  a  defendant 
within  the  state,  then  service  by  pnbUcatlOD 
cannot  be  made.  In  the  general  acceptatltm 
of  the  term  It  means  <aie  who  resided  oat 
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of  the  Ktatei  Frost  t.  Brlsbln,  19  Wend.  11; 
Pooler  T.  Maples,  1  Wend.  65;  16  Amer.  & 
ling.  Bnc  Law.  718.  In  Re  Thompson,  1 
Wend.  4S.  it  was  held  that  an  attachment 
might  lasne  against  the  property  of  a  debtor 
notoiloDBlr  residing  abroad,  whether  he  waa 
absent  temporarily  or  per'imnently.  In 
either  case  he  waa  a  nonresldeut,  within  the 
meaning  of  ttie  statute.  Considerable  stress 
to  laid  by  ttie  plaintUf  in  error  upon  the 
power  of  the  legislature  to  declare  service  by 
publication  in  regard  to  public  roads,  etc., 
snlBclent  In  answer  to  this  statement  it  Is 
mffident  to  ai^  that  the  question  iuTolred  In 
tills  case  la  not  we  of  power  of  the  leglda- 
tnre  or  the  want  ta  It,  bat  Hie  meaning  of 
the  word  "nonresident;"  bat,  even  In  re- 
gard to  such  cases,  this  court  recently  held 
diat  where  the  landowner  had  no  actual 
notice  of  the  proceeding*  till  it  was  too  late 
to  appeal  be  could  recover  damages  for  In- 
Jury  to  bis  land  by  the  location  of  ttm  road. 
Pawnee  Co,  v.  Storm,  84  Neb.  73tS,  52  N.  W. 

696w  The  Judgment  Is  rl^t.  and  is 
wfllrmwl.  Xhe  other  Jodgee  ooncor. 


POUNDBB  et  al.  T.  ASH  at  aL 
(Soprems  Court  of  Neteaska.  Hatdi  88, 

AoCLtBIASTlOAL  TsiBITirALS— Rsvnw  BT  BOPKEMS 
COURT^BXCLimim  CLBaSTMAN  raoM  CaCRCH. 

1.  Wben  rights  of  property  ars  In  qaestlon, 

civil  courta  wilt  tnguire  whether  or  not  the 
orKanic  rulea  aod  forms  of  proceedings  pre- 
5<crib»1  by  the  ecclesiastical  body  have  been 
followed. 

2.  When,  tested  by  such  organic  mles  and 
forms,  it  is  fonnd  that  the  proceedings  of  an 
ecclesiastical  tribunal  were  without  iHiiBdic- 
ticH),  such  proceedings  will  be  held  void  m  so  far 
as  such  proceedings  necessazUy  and  direct^  In- 
volve property  rights. 

8.  The  proceedings  irtierelv  It  was  sought 
to  delude  one  of  the  defendants  from  his  cler- 
ical functions  examined,  and  held  not  to  be  In 
accordance  with  the  procedure  established  by 
the  church  diBcipUne  In  question. 

(^llabna  Iv^  the  Court) 

GommlsBkmers*  decision.  Appeal  from  dis- 
trict court,  Seward  county;  Bates,  Judge. 

Acttm  by  JoB^h  J.  Pounder  and  otiieis 
fioainst  J.  P.  Ash  and  others  to  enjoin  de- 
fuidonts  from  Intwfering  wlHi  plalntUb' 
use  of  a  certain  church,  mere  was  Judg- 
raoat  in  favor  of  defendanta,  and  plalntlflh 
anneal.  Affirmed. 

Nerval  Bros.  &  Lowley,  for  appellanbL 
Bd.  P.  Smith,  S.  B.  BMber.  and  BL  a  Biggs, 
fur  appellees. 

RYAN,  G.  This  action  was  begun  in  the 
district  court  of  Seward  county  by  the  ap- 
pellants to  restrain  the  appellees  from  using 
a  certain  church  building  for  religious  ex- 
ert^ses  conducted  by  defendant  Ash.  The 
controversy  focuses  about  the  right  of  said 
Ash  to  officiate  as  a  clergyman  of  the  Church 
of  Mount  Zlon  of  the  Beaver  Crossing  Mis- 


don  of  the  Etvangellcal  Association  of  North 
America.  It  is  not  disputed  that  Mr.  Ash 
was  assigned  to  this  charge  by  the  annual 
conference  of  said  association  in  March  of 
the  year  1590,  and  that  at  tiie  commence- 
ment of  this  action  his  term  had  not  ended 
by  its  own  limitation.  Incidentally  the  reg- 
ularity of  the  proceedings  of  said  annual 
conference  were  questioned,  because,  as  In- 
sisted, the  Discipline  of  said  association  re- 
quired the  bLsb(^,  if  present,  to  preside 
thereat,  a  requirement,  if  such  it  was,  more 
honored  in  the  breach  than  in  the  observ- 
ance. This  contention  is  noted,  not  because 
strictly  necessary  to  a  dedalon  of  the  mat* 
ten  really  in  controvenor,  but  that  proceed- 
ings her^nafter  referred  to  may  be  the 
better  understood.  There  is  no  serious  dis- 
agreement as  to  tito  ftkcts  of  thla  case;  at 
least  such  facts  as  are  not  ctmtroverted 
will  suffice  for  the  determination  of  this  ap- 
neal. 

From  the  pleadings  It  Is  not  open  to  ques- 
tion that  the  annual  conference  aforesaid 
aeelgned  Mr.  Ash  to  the  charge  now  in  con- 
troversy, and  said  pleadings  admit  Oiat  Mr. 
Ash  was  eierdalng  said  functions  until  this 
action  was  begun.  By  injunction  it  waa 
•ouidit  to  terminate  such  functions  upon  the 
ground  that  Mr.  Ash  had  been,  subsequent* 
ly  to  his  aflslgnmmt,  duly  susitended,  and 
himself  depoeed  from  his  ministerial  position. 
Involving,  as  this  does,  the  conflicting  claims 
of  parties  to  the  chunA  property,  and  the 
use  of  it,  dvll  courts  have  jurisdiction  to 
try  and  determine  such  claims,  subject  to 
certain  limitations  flxed  and  observed  by 
such  courts.  It  la  Indispensable  to  the  exist- 
ence of  church  organlaatlMi,  disdpllne,  and 
efficiency  that  civil  courts  letnla  from  tile 
usurpation  and  exercise  of  Judicial  functions 
properly  Inherent  in  ecclesiastical  authorities; 
hence  a  reference  to  the  dedslous  of  some  of 
the  courts  of  last  resort  bearing  upon  that 
subject  will  not  be  unprofitable  In  O'Hara 
V.  Stack,  90  Pa.  8t  490,  It  was  held  that, 
when  rights  of  property  are  In  question, 
dvU  courts  will  Inquire  whether  the  organic 
rules  and  forms  of  proceedings  prescribed 
bv  the  ecclesiastical  body  have  been  fol- 
lowed. The  supreme  court  of  Vermout  has 
held  tbat  the  proceedings  of  the  synod  of 
the  Presbyterian  Church  as  a  court  of  last 
resort  are  not  absolute  or  conclusive  when 
they  come  in-  question,  whether  directly  or 
collaterally,  in  a  court  of  law,  but  that  such 
prooeedln^  may  be  Inquired  Into  upon  the 
same  prlndplea  as  subject  the  proceedtnga 
of  voluntary  associations  to  inquiry  and  ad- 
judication. Smith  V.  Nelson,  18  Vt.  511. 
This  doctrine  was  stated  with  approval  in 
Watson  V.  Avery,  2  Bush,  8^,  and  is  with- 
out doubt  the  consensus  of  judicial  opinion. 

2.  There  Is  not  entire  harmony  as  to  the 
exact  language  of  the  charges  and  speolflca- 
tlons  upon  which  was  predicated  the  re- 
moval of  defendant  Ash,  but,  as  the  differ* 
ence  is  more  in  mattera  of  mere  loim  tli&n 
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In  Babatanoe,  the  copy  attacbed  lo  -he  UU 
of  exoeptions  la  taken  as  sufiLctenfly  uoct 
t<x  tbe  purposes  under  conBlder<itlon.  It  ts 
as  follows:  "Beaver  Crossing,  June  4,  If^PO. 
I,  A.  W.  Bohenberser,  presiding  cider  of  tbe 
Blue  Springs  district  of  Platte  River  Goa- 
ferenoe  of  tbe  Erang^cal  Aasodatlon,  dp 
prefer  charges  against  Ber.  J.  P.  Ash  for 
acttixis  and  sayings  unbecoming  a  minister, 
and  which  has  caused  dlssenslDiM  and  dis- 
turbed the  peaoe  and  harmony  and  prosper- 
ity Qt  onr  society  at  Bearer  Orosslng.  ^ee- 
Ifloftthm  A.  In  having  certain  reBohitSoiu 
passed  by  the  board  of  tmstees  of  tbe 
church,  which  caused  great  dlsaaUsftiatton, 
vblch  is  contrary  to  the  disclplliM.  Bpedfl- 
catlcn  B.  In  ndsreprescnttaig  ttw  Interest 
jLOd  action  of  the  Platte  River  0<»ferenee, 
MnA  especially  at  its  last  session,  and  llie 
Interest  of  the  members  of  the  society  at 
Beaver  Crossing,  by  intimidating  on  the 
Onance.  Spedfloatlon  0.  In  neglecting  or 
refosing  to  otaserre  onr  Book  of  DLididne 
;as  found  on  page  ffT,  question  96,  answer  3; 
Also  in  answ»  4,  In  lines  2  and  8  at  th*i  t<ip 
«f  page  fl8^  In  Book  <a  DIsdpUne.  A  charge 
tor  Ignortaiff  his  soperlOT  In  oOoe,  find  de- 
■ception.  BpedfloKdon  A.  On  Monlav.  Jtue 
:!tt.  he  told  me  tbat  he  did  not  recognize  me 
as  a  preiidlng  tider  nor  a  member  of  the 
■otannfli  rinse  last  ooaCerenoe.  iMme  Bight, 
.In  Oxe  dmrch,  he  said  I  was  no  elder,  and 
that  he  would  not  aooept  any  charge  from 
me.  Speolfioatlon  B.  In  pneUdng  ileceptkm 
in  keeping  me  Ignorant  of  -what  be  was  ta- 
flnendng  the  tnistees  to  do,  giving  tbe 
wrong  advice  to  the  'members,  wUch  Is  an 
«pea  violation  of  Disdp&ie,  as  found  on 
pQ^  71,  answer  8.  Bpedfleatlon  O.  In  prac- 
tidng  deception  wHh  me,  Inasmuch  as  he 
-was  toiA  \sj  ex-'&B'hop  Bsher  at  the  last  an- 
nual oonfereiuse  that  he  (Aeb)  sbonld  stay 
«t  Beaver  Oroeslnff  mission,  and  then  some 
-time  bi  the  future  he  should  come  over  to 
and  bring  llie  church  property  and  people 
with  hbn.  Specification  D.  In  communing 
wltii  me  on  Sabbath,  the  first  of  June;  also 
recognized  me  to  hold  H  conference  on 
■Saturday  previous,  and  do  business;  and 
then  on  the  following  Monday  told  me  I 
was  no  P.  E. ;  neither  member  of  the  church. 
A.  W.  Sehenberger.  To  J.  P.  Asb."  Upon 
these  charges  and  specifications  a  trial  was 
Tijict  June  15,  1890,  before  a  committee  com- 
posed of  five  elders.  Presiding  Elder  An- 
tliniiy,  of  an  adjacent  district,  presiding. 
The  accused  was  by  this  committee  found 
nuilty  upon  each  specillcallon.  These  pro- 
ceedings were  atterwards  ratlfled  by  the  an- 
nual conference,  though  no  appuarance 
thereto  was  made  by  Mr.  Ash;  neither,  so 
far  as  the  record  shows,  had  he  any  notice 
of  such  proposed  action  by  the  conference, 
nor  was  there  any  appeal  This  conilUiuu  of 
ofTuirs  requires  an  examination  of  the  Dls- 
cipllae  ef  the  Erangellcal  Association  of 
.North  America  to  detumiine  which  conten- 


tion Is  orarect  as  to  tte  Jnrisdkrtlon  of  tbe 
coounlttee  by  whom  Mr.  Ash  W08  tried  and 
suspended.  The  appellants  contend  that  tbe 
committee  had  Jurisdiction  to  hear  aad  de- 
termine these  charges  and  spesiAcaUais, 
and.  If  they  were  sostained  iv  proofs,  to 
suspend  Rev.  Ash  from  his  official  functions. 
On  tbe  other  hand,  tbe  aM>eUees  deny  tbe 
Jurisdictlou.  These  diverse  vlewa  depend 
wholly  for  their  Importance  vpon  tbe  pvo- 
vlBlons  of  the  'a>lsclpUne/*  port  6,  a  S.  M 
U%  120.  respectively.  These  sentlona  so 
far  as  appUcnble,  an  as  followK  "See.  119. 
QnsstioB.  What  shall  be  done  if  an  elder, 
desoon,  or  prescber  Is  under  report  nt  betog 
guilty  of  some  tttane  expitsaiy  forbidden  in 
tbe  word  of  God  as  an  michrtstlan  praotice 
soffldOKt  te  eiieiaJe  n  pgaon  £Rnn  ttie 
htngdoa  of  graoe  and  tfory?  Answer  (1)  In 
case  there  be  no  Ushoi*  iwssnt,  the  psc^ 
ing  elder  shall  can  tat  as  many  members  of 
tbe  chordi  as  he  aban  think  prajter,  yet  not 
less  than  three,  and  bring  the  accoeer  and 
oeeosed  liaoe  to  tua.  It  ttie  aoensed  be 
dearly  oovrlelsd  «f  the  sUegst  ortac^  he 
shflU  be  suspended  from  all  his  legal  ftmo- 
.tlons,  or  esojlnded,  according  to  Ibe  nature 
of  the  offense,  until  the  next  annual  ocm- 
fetence,  whl<di  shall  finally  decide  the  case. 
•  •  •  But  In  cane  a  preatdta^  has 
titaiKgflS  sialast  «  pwnober  In  Us  dtsMot 
the  trial  shall  be  oondnoted  In  tbe  absence 
of  the  Mshop,  by  tbe  prertdtais  elder  of  an 
■dJMflnt  AlstnoL  Has.  ISQl  tiuasdon.  What 
shall  be  done  In  case  of  improper  words,  ao- 
tloBs.  or  t^per?  Answer.  Hbo  accused 
shall  be  reprbnanded  by  bis  senior  In  ettes. 
Should  he  repeat  tbe  same  transsresdon, 
then  one,  tw^  or  three  preachers  are  to  be 
taken  along  ss  witaesses,  to  eoforoe  a  neo- 
ond  reproof.  If  he  be  not  tbsn  cured  of  tbe 
evil,  he  shall  be  tried  at  the  next  annual 
conference,  and,  if  found  guilty,  and  locor- 
ri£lble,  be  shall  be  excluded."  The  lanpiage 
in  section  119,  snpra,  which  follows  the 
word  "crime,"  requires  that  not  only  must 
the  ofTense  be  a  crime,  but  it  must  be  one 
expressly  forbidden  tn  tbe  w(hx1  at  God  as 
an  nnobristlan  practice,  suflleleat  to  exdiude 
a  person  from  tbe  kingdom  of  graee  and 
gl(»7.  Of  these  qunUflofltJons  ef  the  word 
"crime"  civil  courts  obviously  have  no  Juris- 
diction. The  d^nltlon  of  tbe  word  "crime," 
however.  Is  not  peculiarty  or  exchislvdy  of 
ecclesiastical  cognizance.  That  word  has  a 
generally  accepted,  c^r,  legal  meaning, 
and,  where  individual  ri|^ts  or  Interests  in 
properly  hinge  upon  the  deflnmon  of  this 
word,  such  meaning  must  prevail.  In  An- 
derson's Dictionary  of  Law  the  word 
"crime"  Is  thus  defined:  "An  act  committed 
or  omitted  In  violation  of  a  public  law 
either  forbidding  or  commanding  It,  [dtlng  4 
Bl.  Comm.  — ;]  a  wrong  of  which  the  law 
takes  coguiaance  as  Injurious  to  the  publl<x 
and  punishes  in  wtuit  is  called  a  'criminal 
proceeding'  prosecuted  by  the  state  in  lis 
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own  name  or  in  the  name  of  the  people  or 
tbe  soveretsn,  (dtliig  In  n  Bergen,  SI  Wis. 
3860  'orlme'  and  'mtedemeanor'  ate  aTnonsr- 
inous  terma,  thovi^  In  oommon  niage  'crime* 
denotes  such  offenses  as  are  of  a  de^er  and 
more  atrodoos  dye,  while  mailer  faults 
and  omissions  of  leas  oonseqnenoe  are  com- 
prised nnder  the  gentle  name  of  'misde- 
meanors,'—In  abort,  the  term  'erlme'  em- 
braces any  and  er^  Indictable  offense," 
(dtlnff  People  t.  PoUce  Oom'rs,  30  Him.  610; 
State  T.  Bishop,  7  Oram.  188;  Tan  Meter  r. 
People,  ao  m.  IBS;  In  re  Voorheee,  82  V.  3. 
Law,  144;  In  re  Oark,  9  Wend.  212;  Slmoo 
T.  State.  9  Tex.  App.  340;  Com.  t.  Demdson, 
24  Bow.  102;  In  »  Howard,  26  Yt  208; 
State  T.  Peterson,  41  Vt.  611.)  7et  It  Is  not 
srnonjrmDiis  with  "felony."  OOter  law  dkv 
tlonaries  adopt  the  same  d^lnitl<ai  as  above 
given,  bcaioe  It  may  be  accepted  that  Naofc- 
stmie's  di^nltlon  of  the  word  as  "an  aot 
committed  or  omitted  in  violation  of  a  pub- 
Uo  law  either  forUddlng  or  oommandtng  It," 
Is  full  and  correct  As  applied  to  the  diarges 
and  spedflcatlons  upon  which  defendant 
Ash  was  tried,  the  word  'Nstlme"  Is  a  gross 
mlsflt.  In  none  of  these  is  there  fomid  a 
•Ingle  d«neut  of  a  crime,  hence  a  commits 
tee  oonsUtnted  as  was  that  which  tried  Mr. 
Ash  had  no  Jurisdiction  of  the  offenses 
enlarged  mider  said  discipline.  Possibly  the 
chargGs  and  spedflcatlons  Imputed  to  Rev. 
Ash  Improper  words,  actions,  or  temper,  In 
whidi  event  he  should  first  have  been  repri- 
manded; upon  arepetltionof  the  Impropriety 
he  Aoold  have  been  reproved  a  second 
time.  In  the  presmee  of  one,  two,  or  tiiree 
preadiers  as  witnesses;  then.  It  found  guilty, 
and  tnoorrlglble.  at  the  next  annual  confer- 
ence he  should  have  t>eexi  exduded.  In  cases 
of  improper  words,  actions,  or  temper  the 
dlsdi^lne  seems  to  contemplate  serious  con- 
tbmed  ^orts  to  bring  about  repentance  and 
a  reformation,  and  in  case  of  utter  failure 
In  this  commendable  direction  the  annual 
conference  must  exdude  tbe  recaldtrant  of- 
f^ider.  On  the  other  hand.  It  Is  on^  when 
a  crime  has  been  committed  that  a  commit- 
tee sommooed  for  the  occasion  may  sum- 
marily eject  the  criminal  regardless  of  ref- 
ormation or  reinroot.  Imprt^er  words,  ais 
tk-ns,  or  temper,  if  not  refrained  from  after 
due  remonstrance,  are  to  be  inquired  Into 
al  anmal  conference,  and  not  by  a  commit- 
tee, and  in  audi  dsas  9t  offeaosea  a  commit- 
tee Is  wholly  without  JuriadlctlOT  to  suspend 
tbe  olEender.  The  deCeodant  Ash  bavtog 
been  duly  asdgned  to  the  charge  of  the 
cfanrdi,  and  at  the  commencement  of  this 
action  being  tat  the  ezerdae  of  his  official 
ttmcttona,  tt  la  not  necesaaty  to  Inqirire 
fttrOier  Into  tbe  tsnom  of  Us  offloe,  tbr  he 
could  be  exduded  therefrom  in  the  dvU 
courta  only  by  one  or  more  persons  show- 
ing better  ilght  thereto.  It  follows,  there- 
ffc-re,  that  the  Judgment  of  the  district  court 
must  be  affirmed.   Hie  other  commiaslooers 
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STATE  ex  rel.  LEVT  v.  SPICBR,  Oleifc. 
(Supreme  Court  of  Nebraska.  March  29, 1896.) 
Hakdamui  in  Name  or  State — Clerk  ov  Court 
— Moifer  Held  in  Trust. 

1.  A  relator,  having  a  personal  right  to  be 
enfmwd  hy  mandamus,  may  bring  an  action 
In  the  name  of  tbe  state  on  lus  relation. 

2.  On  the  facts  stated  in  the  petition,  the 
dsfendsnt  held  the  money  and  uoteB  in  contro- 
versy as  trustee,  and  It  was  his  duty  to  pay 
and  deliver  the  same  to  the  parties  entitled 
thereto. 

8.  Demurrer  overruled,  and  leave  glrm  to 
answer  in  five  daya 

(Syllabus  by  the  Goml) 

Application  for  mandamus  by  tbe  states 
on  the  relation  of  Mark  Levy,  against  J. 
N.  Spicer,  to  compel  defendant,  as  cleric  of 
the  district  court  of  Adams  county,  to  pay 
certain  moneys  In  his  hands,  alleged  to  be 
doe  to  the  relator.  Defendant  demurred  to 
the  petition.  Demurrer  overruled. 

Oapps  ft  StereDB,  far  relator.  TIbbets. 
Morey  St  Ferria,  for  respondent 

MAXWELL,  O.  3.  The  defendant  Is  the 
derk  of  the  district  court  of  Adams  county, 
and  this  Is  an  application  for  a  mandamus 
to  compel  him  to  pay  over  certain  moneys 
In  his  hands,  claimed  to  be  due  tbe  relator, 
He  has  demurred  to  the  petition  upon  two 
grounds:  First,  that  the  action  la  Improper- 
ly brought  in  the  name  of  the  state;  and, 
second,  that  the  facts  stated  in  the  petition 
are  not  snffident  to  constitute  a  cause  of  ac- 
tion. Ilie  petition  Is  as  follows: 

"Gomes  now  the  relator,  Mark  Levy,  and 
respectfully  represents  tmto  this  honorable 
court  that  on  Bfay  24, 1888.  Loeb  and  Bmlle 
Lindner  commenced  in  the  district  court  of 
Adams  county,  Neb.,  by  the  filing  of  their 
petition,  an  action  for  pai'tltlon  of  divers 
and  sundry  descriptions  of  real  estate  men- 
tioned in  thdr  said  {petition;  that  Rosa 
Hlrsch,  Harry  Hlrsoh.  Benjamin  Hlrsch,  and 
Jacob  Hlrsch  were  defendants  In  said  action. 
That  Rosa  Hindi  was  the  vrife,  and  the 
said  Harry,  Benjamin,  and  Jacob  Hlrsch 
were  the  only  hdrs  and  children,  of  Samuel 
Hlrsdi,  deceased,  who  died  Intestate  in  the 
dty  of  Hastings,  Adams  coun^,  Nebi,  on 
the  18th  day  of  April,  ISSS.  That  on  the 
16th  day  of  June,  1888,  John  M.  Bagan  was 
duly  appointed  by  said  court  as  guardian 
ad  litem  for  tbe  said  Harry,  Benjamin,  and 
Jacob  Hlrsdi.  the  minor  hdn  of  said  Sam- 
nel  Hlrsdi,  deceased.  That  on  tbe  18th  of 
June,  1888,  said  action  came  on  to  be  heard 
upon  the  said  petition,  and  the  answer  by 
Rosa  Krsdi  In  her  own  proper  person,  and 
the  answer  of  John  M.  Ragan,  tiie  duly-ap- 
pointed guardian  ad  litem  of  said  minora, 
and  the  evidence  presented  in  open  court; 
and  llie  same  was  submitted  to  said  oonrt, 
on  consideration  whereof  the  court  found 
tiiat  tibe  plaintiff  Abraham  Loeb  was  ttie 
owner  in  fee  simple  of  an  midlvlded  one- 
halt  (^  part  and  Intereat  to  tlM  real  eatata 
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described  In  said  petition,  and  that  uld 
Harry,  Benjamin,  and  Jacob  Hlrach  were 
the  children  of  Samuel  Hirsch,  late  of  said 
county,  deceased,  and,  as  his  heirs,  are  each 
the  owner  In  fee  simple  of  one  dxth  (1-6) 
part  of  the  real  estate  described  In  said  pe- 
tition. That  It  was  further  ordered  and  ad- 
judged by  the  said  oonrt,  at  said  time,  that 
s^d  shares  of  each  of  said  parties  Interest- 
ed in  the  real  estate  described  In  said  peti- 
tion and  said  decree  be,  and  the  same  was 
thereby,  confirmed;  and  It  was  adjudged 
therein  that  said  partition  be  made  accord- 
ingly, If  on  equitable  division  therein  could 
be  effected  without  detriment  to  the  per^ 
sons  interested  therein.  It  was  further  or- 
dered and  adjudged  In  said  district  oourt 
that  J.  H.  Graham,  William  M.  Lowman, 
and  jr.  D.  Groswaith  be,  and  they  were 
thereby,  appointed  referees  to  make  parti- 
tion of  said  real  estate  Into  the  requisite 
number  of  shares,  and  report  the  same  at 
that  term  of  court  tf  possible,  and,  if  not, 
that  they  make  due  report  at  the  following 
term  of  said  court  That  on  the  19th  day 
of  June,  1888,  a  commlBsion  authorizing  and 
requiring  the  referees  to  carry  Into  effect 
the  terms  and  requlrem^ts  of  said  decree 
was  issued  out  of  the  district  court  of 
Adams  county,  Neb.,  authorizing  and  com- 
manding them  to  make  partition  of  said 
real  estate  as  follows:  To  Abraham  Loeb, 
one  half  (^  in  value  of  said  real  estate; 
to  Harry,  Benjamin,  and  Jacob  Hlrach,  sev- 
erally, one  sixth  (1-6)  each  in  value  of  sold 
real  estate.  In  manner  as  provided  by  law. 
That  on  sold  day  said  referees  took  the  oath 
prescribed  by  law,  as  fully  appears  upon 
said  commission.  That  on  the  20th  day  of 
June,  ISSS,  said  referees,  having  first  taken 
the  oath  required  by  law,  as  hereinbefore 
related,  carefully  examined  the  condition  of 
all  the  real  estate  described  In  said  parti- 
tion, with  a  view  to  making  partition  there- 
of among  the  persons  hereinbefore  named; 
and  said  referees  reported  and  fomid  that 
the  partition  of  said  premises  could  not  be 
made  without  great  prejudice  to  the  owners 
thereof,  for  the  reason  that  it  would  divide 
the  land  and  town  lots  therein  speclfieil  Into 
small  parts,  which  would  be  worthless,  and, 
further,  that  said  partition  could  not  be 
made  on  account  of  Incumbrances  thereon. 
That  OD  the  22d  day  of  June,  1888,  said  cause 
came  on  to  be  heard  upon  the  report  of 
the  referees  in  said  action,  and  a  motion 
to  confirm  the  same;  and,  it  appearing  to 
said  court  tliat  said  partition  of  the  real 
estate  moitloned  in  that  petition  could  not 
be  made  without  prejudice  to  the  owners 
thereof,  and  said  court  being  satisfied  of  the 
truth  thereof,  said  report  was,  by  the  or- 
der of  the  said  oourt,  entered  upon  the  roo- 
ords  thereof;  and  It  was  further  ordered 
and  adjudged  by  the  court  at  said  time, 
and  in  said  order,  that  said  referees  should 
proceed  to  sell  said  premises  described  in 
said  petition  at  publio  aaie,  after  giving  due 


and  legal  notice  tiiereof,  as  required  upon 
sales  under  execution.  Said  sales  of  said 
real  estate  were  ordered  to  be  held  after 
the  giving  of  legal  notice  thereof.  The 
Adams  oount7  land,  at  the  front  6oor  of  the 
courthouse  In  Adams  ooimty.  Neb.;  fhe 
Kearney  county  land,  at  the  front  door  of 
the  courthouse  in  Eeamey  oounty.  Neb.;  fbe 
Red  Willow  county  real  estate,  at  the  front 
door  of  the  courthouse  In  fiidlanola;  and 
the  land  situated  in  Brown  county,  at  tJie 
front  door  of  the  courthouse  in  the  town 
of  Ains worth  therein.  It  was  (further  or- 
dered in  said  decree  that  said  sales  should 
be  for  H  cash  in  hand,  %  in  one  year,  and  ^ 
In  two  years,  with  approved  security  upon 
all  deferred  payments,  with  Interest  at  the 
rate  of  Sit  per  annum  until  the  same  be 
paid.  Said  referees  were  further  ordered 
to  report  their  doings  relative  to  tiie  sale 
of  said  real  estate.  That  thereupon  said  ref- 
erees proceeded  to  the  procurement  of  cer- 
tificates to  all  U^is  i^n  the  real  estate  de- 
scribed In  said  petiticoi,  and  caused  all  of  the 
some  to  be  duly  advertised  oooording  to 
the  terms  of  the  decree  of  the  said  oourt, 
and  said  referees  made  report  of  all  of  their 
d(dngs  at  stated  polods.  miat  all  of  the  re- 
ports of  sales  made  by  said  referees  were 
presented  to  said  court  for  examination, 
and  the  same  were  in  each  and  every  in- 
stance, upon  careful  lamination  and  con- 
sideration of  said  court,  found  to  be  in 
all  respects  conducted  aooordlng  to  law, 
and  said  sales  were  by  said  court,  in  each 
and  every  instanoe,  oonflrmed,  and  said  ref- 
erees were  ordered  to  execute  urd  deliver 
to  the  pundiasen  at  the  said  sales  deeds 
for  the  real  estate  so  purchased  by  than. 
That  all  of  the  real  estate  described  In  said 
petition  was  sold  by  said  referee,  and  deeds 
conveying  said  premises  to  tiie  purchas- 
ens  there<rf,  in  fee  simple,  were  duly  exe- 
cuted by  them,  and  delivered  to  the 
purchasers  tiiereof.  That  the  prooeedings 
and  ccHiflrmation  of  ail  said  sales  were  duly 
certified  to,  and  placed  ot  record  In,  the 
coimty  where  said  real  estate  so  stdd  Is 
situated.  That  In  said  action  In  said  district 
court  of  Adams  county,  after  the  sale  and 
disposition  of  said  real  estate  by  the  referees 
as  hereinbefore  mentioned,  said  cause  came 
on  to  be  finally  heard  on  the  applicatlMi  of 
the  parties  to  said  action,  for  the  purpose 
of  having  the  proceeds  of  the  sales  of  the 
proper^  distributed.  It  was  found  by  said 
court  that  Abraham  Loeb  was  entitled  to 
a  one-half  Interest  In  the  moneys  and  notes 
in  the  hands  of  said  referees  appc^ted  In 
said  case,  the  proceeds  of  said  sales,  mint 
Harry,  Benjamin,  and  Jacob  Hlrsch,  the 
heirs  of  Samu^  Hlrsch,  deceased,  were  en- 
titled to  an  undivided  one-half  interest- 
that  is,  one  sixth  Interest  each, — In  and  to 
the  moneys  and  notes  In  the  hands  oi  said 
referees,  the  proceeds  of  the  sales  of  renl 
estate  in  said  partition  suit.  That  at  said 
time  that  the  reports  of  the  referees  were 
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correct.  Hut  the  r^erees  appolntea  in  said 
actum  dlstrlbnte  the  proceeds  arising  from 
the  partition  aale  of  lands  In  said  aotton  as 
tdOom  One  bait  of  said  ytoeeods  to 
Abrabam  Loeb,  and  tbe  remaining  one  half, 
share  and  ahare  alike*  to  Harry  Hlraidi  and 
Benjamin  Hlzsdi  and  Jaoob  Blxscfa.  Ibat 
the  sapplemental  and  final  report  of  ttie 
referees  be,  and  tbe  same  Is,  omflimed. 

»Tonr  relator  forthw  mpresents  imto  tbo 
court  that  <m  Decunber  18, 1890,  William  M. 
Liowman,  (me  of  the  referees  appointed  by 
ttie  court  In  said  action,  filed  Us  petition 
In  said  court  In  said  action,  showing  mtto 
the  district  court  in  the  action  where  Abra- 
ham Loeb  and  Emile  Undner  were  plalntUb, 
and  Rosa  Hlrech,  Harry  Hlrach,  Benjamin 
Hlrach.  and  Jacob  HIrsch  were  defendants, 
he  was  duly  appointed  by  aaid  conrt  as  ref- 
eree to  make  partition  of  certxln  real  pnv- 
ertj,  and  to  pay  the  proceeds  of  said  sale  in 
comDUance  with  the  order  of  said  court 
That  the  said  referee  had  complied  with  the 
directionB  and  decrees  of  said  conrt,  and 
bad  sold  aald  lands  In  fulflllmait  of  the  or- 
ders €t  aaid  court,  and  ttiat  all  of  tbe  said 
soles  had  been  duly  reported  to  tbe  court, 
and  approred  by  the  ooort  lliat  said  Wil- 
liam Lowman,  referee,  tbm  held,  as  such  offi- 
cer. In  said  action,  the  same  being  proceeds  of 
sales,  the  following  amounts  of  money  and 
notes,  to  wit,  9475.S2/100  in  cash,  being  %  of 
net  prooeedsof  last  paymraitof  sale  a£  Adams 
county,  Kearney  county,  and  Red  Willow 
connty  lands,  and  the  Ainswortti  town  prop- 
erty, as  described  In  the  petition  filed  In 
said  actttm.  That  the  other  %  ^7S.S2)  of 
the  net  prooeeds  of  said  payment  had  been 
paid  to  Alnaham  Loeb,  according  to  tbe 
order  of  ssid  court.  That  said  William  U. 
Lowman  had  on  hand,  also,  the  following 
notea,  to  wit:  One  for  $359,  dated  February 
16,  188D,  due  December  1,  1889,  8%  Interest 
from  date  until  paid;  one  for  <22164,  dated 
April  1,  1889,  due  April  1,  18S0,  8%  inter- 
est; one  fbr  $221.64/100,  dated  April  1.  1889, 
due  April  1,  1891.  8%  Interest  from  date 
antn  Dfild:  one  for  $687.10,  dated  Norember 
15,  1880,  due  November  15,  1890.  8%  from 
date  until  paid;  one  note  tat  $687.10,  dated 
Novembw  16,  3889,  due  November  15,  1891, 
8%  tnterest  from  date  until  paid,  niat  said 
notes  and  money  were  taken  and  received  as 
prooeeds  sales  of  Uie  real  estate  described 
In  said  petition  for  partMon.  and  that  tbe 
same  was  received  and  taken  In  puisuance  of 
tbe  orders  ana  aecreea  of  said  conrt  That 
said  WUUam  M.  Xiowman,  referee,  bad  busi- 
ness of  such  a  nature  that  It  would  require  his 
removal  from  the  turlsdlotlon  of  tha  said 
court,  and  that  he  had  no  Interest  in  tbe 
above-described  moneys  or  notes,  and  be 
thereby  otfered  to  bring  said  moneys  and 
notes  Into  court,  and  asks  that  he  be  di»- 
charged  from  farther  liability  therefor,  and 
that  be  be  discharged  as  referee  in  said  ac- 
tion. That  afterwards,  to  wit,  on  the  24th 
day  of.  Deeember,  1890^  sidd  cause  came  m 


to  be  heard  on  the  petition  and  ahowlng 
filed  by  said  referee,  William  M .  Lowman, 
and  from  the  facts  stated  therein,  and  tha 
remnt  of  said  referee,  and  the  evidence  pro- 
duced In  court,  the  said  court  found  that, 
under  tiie  prevtons  order  entered  In  said 
acticm,  said  referee  bad  paid  to  Abraham 
Leob  $4're.l6;tbat  Uiere  was  then  in  tbe 
hands  ot  said  r^eree  the  sum  of  $475.15  In 
catfi,  and  the  fbrther  sum  of  $2,076.48  in 
notes  taken  as  part  payment  for  the  sale 
nf  tbe  real  estete  described  In  the  petition 
for  partition.  Said  conrt  thoa  and  there 
further  found  that  said  referees  had  com- 
Dlied  folly  and  completely  with  the  orders 
of  said  cotirt  appointing  them,  and  that 
said  r^eree,  William  M.  Lowioan,  Should 
be  dlsdiarged;  that  the  report  of  ssld  ref- 
erees that  had  been  theretofore  made  in  said 
action  be  by  said  court  confirmed.  The 
omut  thereupon  ordered  said  WUUam  M. 
Lowman,  referee,  to  pay  the  money,  notes, 
and  propwty  then  In  bis  posseaslon  to  tbe 
deA.  ctf  said  court,  (this  respondoit)  It  was 
then  and  there  adjudged  by  said  court  that 
said  WUUam  M.  Lowman  should  pay  to  the 
deck  ct  said  court  (this  respcmdent)  tbe  said 
sum  of  money  and  notea  found  to  be  In  his 
hands  for  the  use  and  benefit  of  the  persons 
and  oarties  entitled  thereto,  and  it  was  far- 
ther ordered  and  adjudged  by  the  said  court 
that  the  said  WUllam  M.  Lowman  be,  and  he 
was  Ibereby,  discharged  from  farther  liabil- 
ity. That  on  tbe  19tb  day  of  December, 
1890i  said  William  M.  Lowman  paid  to  the 
deA  of  the  ssld  court,  J.  H.  ^cer,  (this 
resiwndent,)  the  said  sum  of  $475,(K2  In  cash, 
and  notes  and  securities  amotmtlng  to  the 
sum  cf  $2,076.48,  and  that  aald  respondott 
stin  has  and  holds  said  cash  and  notes  so 
deUrered  to  him  at  said  time  by  said  WU- 
Uam M.  Lowman,  referee;  That  on  the  5th 
day  of  March,  1891,  he  had  a  settlement 
and  adjustment  of  bis  business  with  one 
Abraham  Loeb,  who  was  plaintUT  tat  said 
oartition  suit,  and  adjudged  therdn  to  be 
the  owner  and  holder  of  a  %  interest  In  the 
proceeds  ot  the  sales  of  said  real  estate, 
and  ibe  penons  to  whom  It  was  by  ssid  dto- 
triet  court  adjudged  that  one  half  of  said 
proceeds  ahoold  be  paid  and  delivered. 
Iliat,  In  said  settlement  had  br  ttls  rdator 
with  said  Abrabam  Loeb,  said  Abraham 
Loeb  aailgned,  transferred,  and  set  over  to 
this  rdator,  for  value  recdved,  all  of  bis 
Interest  In  and  to  tbe  pnqwr^  adjudged  to 
bd<Hijr  to  him  in  said  partition  salt  That 
on  said  2d  day  of  July,  1891,  your  relator 
filed  said  aadgnment  of  reond  in  flie  office 
of  tbs  dlstriet  derfc  of  Adama  county.  Neb.,-* 
tbe  said  assignment  executed  by  the  said 
Loeb  to  this  relator;  and  your  relator  then 
demanded  that  sold  respondant  pay  ovw  to 
him  the  entire  tnterest  adjudged  to  be  the 
property  of  said  Abraham  Loeb,  so  assigned 
to  vonr  relator,  and  that  said  respondent 
then  and  there  refused,  and  sUH  refuses, 
to  pay  orer  and  deliv»  to  yourrelator  ttie 
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bitenat  in  said  propertj  so  aaripied  to  talm 
by  Mid  Abraham  Uwb.  That  your  relator 
IB  atUl  the  owner  aod  holder  <tf  the  mtlre  In- 
tereet  of  said  Abraham  lioeb,  fonnd  and  ad- 
Jodeed  to  behKig  to  blm  In  said  parttttom 
proceedings.  That  the  decree*,  orders,  and 
Jndmneaxts  hereinbefore  motioned  are  In  full 
lorco  and  effect  In  the  district  court  of 
Adams  ccnnitr,  NAb.  That  the  sam^  and 
all  of  them,  are  nnappealed  from.  That  no 
pioceedlngB  In  error  have  ever  beta  ^ass- 
ented or  taken  therefrom,  and  that  the  same, 
and  all  of  tiiem,  are  final  and  IrreToeabla^ 
and  that  said  partittoD  salt  has  been  flnaUy 
dlsDosed  of.  That  there  Is  no  Jnst  reason, 
dther  Ic^  or  eanltable,  irby  ttie  reqrandeut 
should  not  comply  with  the  orders  and  de- 
crees of  the  district  court,  rendered  In  said 
action,  and  pay  and  ddlver  over'  to  your 
relator  all  of  the  notes  and  moneys  and  prop- 
erty which  were  therein  found  and  adjudged 
hr  the  nid  court  to  be  ttie  prop«tj  et  Abra* 
ham  liOeb.  and  of  irtdch  yonr  rdator  Is  now, 
and  ever  has  beat,  since  March  5,  1801,  the 
sole  and  only  owner,  by  asrignment,  ss  here- 
inbefore stated.  That  be  has  no  other  ade- 
qnate  remedy  to  secure  his  rishte  In  the 
premises;  other  than  those  souf^t  to  be  ex- 
ercised br  this  information  in  this  action. 
Wherefore,  your  rdator  respectfully  prays 
this  bonoraUe  court  that,  in  the  enrdas  of 
its  original  joriadlctlon,  Uie  court  may  grant 
a  peremptory  writ  of  mandamus,  command- 
ing J.  H.  ^»icw.  dert^  of  the  district  court 
of  Adams  countj,  (the  reqiondent 

herdn.)  immediately  upon  receipt  of  said 
writ,  to  dellTer  and  pay  over  to  jma  rdator 
all  of  notes,  moneys,  and  property  adjudged 
and  decreed  to  the  said  Abraham  Loeb  in 
the  partttlm  suit  mentioned  in  this  informa- 
tion as  having  been  aaa^ied  to  your  relator; 
and  your  rdatw  prajs  fqr  such  other  order 
and  general  relief  as  may  be  lawfully  re- 
quired in  the  aecurement  of  Ids  rii^ts  In 
this  proceeding." 

If  the  facts  stated  In  the  petltkn  are  true, 
fbB  real  estate  in  question  has  been  sold 
under  piooeedlngs  In  psrtitkm,  the  sale  oon- 
flrmed.  deeds  made  to  the  purchasers,  and 
the  mooeeda  of  said  sales  are  now  in  the 
hands  of  the  defexidant.  This  court,  there- 
fore, in  this  proceeding,  hss  nottilng  to  do 
wlfli  tlie  partition  case.  For  the  purpose  of 
this  denmrrer,  the  proceedings  in  that  case 
are  supposed  to  be  regular  and  unobjection- 
able.  The  right  of  the  relator  to  bring  an 
actlm  mandamus  In  the  name  of  the 
state  has  been  recognised  from  the  earUest 
period  of  oar  history  as  a  s1a.te;  and  may  be 
resatded  as  a  settled  rule,  which.  If  changed. 
It  should  be  dons  by  the  legUdature.  The 
first  part  of  the  demurrer,  therefore,  is  not 
well  taken. 

80  far  as  the  petttlMi  shows,  the  de- 
fendant fatdds  the  m«iey  and  notes  in  ques- 
tion as  a  mere  trustee,  and  not  strictly  as 
deric  of  the  eourt  The  court,  In  retter- 
Ins  Mr.  Lowman  from  his  trusteeship,  was 


not  reouired  to  aDooInt  the  defendant  Any 
otber  nsrson  witUn  the  Jnrisdietlon  of  the 
court,  if  deemed  suitable,  might  with  etmal 
proi»lety  have  been  apiMlnted,  and  receired 
tbe  moB^  and  ptoiwrty  of  the  relatw.  The 
oetttton  shows  Oat  the  money  is  due  to  the 
relator,  and  that  It  Is  tbe  doty  of  tsie  defend- 
ant to  DOT  the  same,  and  to  deliver  to  him 
his  share  at  tbe  notes.  If  the  deftedant 
has  a  deeensB  to  the  action,  he  nmst  set  it 
up  by  answer.  The  demurrer  Is  ov«nled. 
and  the  deCendant  hss  Isave  to  answer  In 
five  di^  Jndgmeat  aeeorillngJty.  Th« 
oOw  judges  concur. 


WHJUAMS  V.  SQKBNBABT. 
(Snpnme  Oosrt  of  Ndttaska.  MarA  38, 1S88.) 
AcTioir  BT  BxsctrtKix  —  Plbadih«— Mnaoma— 

BviDBIfCR. 

1.  An  action  was  broasht  by  one  J.  W.  W. 
aftalnat  J.  C.  B.,  as  sheriif.  ana  was  twice  re- 
versed In  tbe  Bnpreme  ooort.  Before  the  third 
trial  J.  W.  W.  died,  and  the  cans*  was  revived 
in  the  name  of  M.  E.  L.  W.,  who  states  in  her 
petition  that  she  auea  as  executrix.  EM  auffi- 
cleot  to  show  that  she  brought  the  actiw  in  bor 
repregentatire  capadty. 

2.  In  such  action  an  answer  was  filed  by 
J.  C.  £!.,  bat  the  name  of  the  plaintiff  was 
stated  to  be  J.  >T.  W..  instead  of  M.  E.  li.  W. 
Sufficient  appeared  in  the  answer  to  diow  to 
whnt  petition  it  applied,  and  it  was  in  fact 
filed  in  the  proper  case.  No  motion  was  made 
and  filed  to  stnke  it  from  tbe  files.  Hdd  error 
without  preindice. 

3.  On  the  trial  tbe  plaintiff  to  dis- 
prove the  aUeaatlons  of  her  petition  by  show- 
mg  that  her  duties  as  executrix  had  ceased, 
and  she  bad  been  discharged.  Bdd,  that  she 
should  have  pleaded  the  facts  hr  snpplemental 
petition,  and,  not  having  done  so.  the  tesrimoor 
was  properly  excluded. 

i.  Evideuce  held  to  sustain  the  verdict. 
(Syllabus  by  the  Goort) 

Brror  to  district  court.  Csss  oounty;  A. 
W.  Field,  Judge. 

Action  of  replevin  by  Mary  B.  L.  Williams, 
executrix  of  James  W.  WlUlams,  deceased, 
against  James  G.  Elkenbary.  There  was 
Judgment  for  defendant,  and,  a  motion  for  a 
new  trinl  being  denied,  piwtwHif  brings  etrox. 
Affirmed. 

J.  H.  Haldeman,  fbr  plaintiff  In  error.  H. 
J>.  Travis.  B.  H.  Wool^,  and  Byzun  <Ssik. 
for  dtfendant  In  error. 

MAXWELL.,  a  J.  1.  This  Is  an  action  of 
replevin.  It  was  tried  the  first  time  in  1886, 
tbe  Judgment  of  the  district  court  bdng  re- 
versed. The  case  Is  reported  In  22  Neb.  210. 

N.  W.  Bep.  S73.  In  1889  the  cause  was 
again  bron^t  Into  this  court,  and  the  jndg- 
moit  again  reversed.  41  N.  W.  B^.  770.  In 
May,  1889.  James  W.  WUUams,  the  original 
plfllntlfl,  died,  and  tiae  prescmt  plaintiff,  as 
executitc.  filed  a  petition  on.  June  11,  ISOa 
It  Is  claimed  <mx  bdialf  of  the  plaintiff  In  a>- 
rw  tiiat  she  brought  the  action  in  her  In- 
dividual capacity,  and  not  as  executrix.  The 
commencement  of  the  petition  ts  as  follows: 
"Maiy  B.  Ii.  waUams,  PIff.,  vsi  J.  a  DUfien- 
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iMTf,  Deft,  Slieriff  of  Gau  County.  Petl- 
tton.  Plata)  tiff  complalmr  of  tbe  defendant 
and  nji  that  James  W.  WUUanu  waa  her 
bnsband,  and  departed  fids  Ufa  about  May 
1.  1888,  and  plaintiff  waa  Aortly  thereafter 
app<4nted  execntrlx  at  Ub  eatate  1^  the 
county  court  of  Doni^  county.  Nebradca. 
That  at  the  time  of  Us  deatb  he  was  the 
pi^tnHW  In  aSnwe  action."  Thai  fttQowa  a 
statement  of  the  matter  In  controrersy  be- 
tween tiie  defobdant  In  em>r,  aa  aherU^  and 
the  deceased,  James  W.  Williams.  In  onr 
Tlewt  this  sufficiently  shows  the  capacity  In 
which  the  plaintiff  sues.  Tbe  objection, 
therefore.  Is  orermled. 

2.  Tbo  sscQDd  objection  li  ttiat  no  answer 
waa  filed  to  flw  petition,  and  therefore  an 
pnxtf  ctutiadlctlng  It  waa  lniQr<q>erly  admit- 
ted. l!b»  record  diowa  that  die  answer  la 
entitled  In  the  ^oper  court,  and  purports  to 
be  an  answer  to  the  petition  of  the  plaintiff, 
tmt  hi  tbe  title  James  W.  WlUlama  Is  desig- 
nated as  the  plaintiff.  Instead  of  the  execu- 
trix. This  Is  not  a  fatal  deflect  ^UHitfk  ap- 
pears In  the  answer  to  show  tiiat  It  waa  In- 
tended to  Bpxdy  to  fb»  petltlMi  In  question. 
Therefore,  If  the  plaintiff  desired  to  object 
to  the  same,  the  diould  have  done  an  by  mo- 
tl<Hi  to  strike  from  the  ffles,  when  the  plain- 
tiff  would  have  had  leave  to  amend.  Hav- 
ing failed  to  do  so,  tb»  objection  Is  over- 
ruled. 

S.  It  Is  claimed  that  tiie  court  erred  In  re- 
fnalng  to  permit  the  plaintiff  to  doky  that 
Ae  waa  executrix;  that  her  power  had 
ceased  and  she  was  disdurged.  In  tUs 
ttarae  was  no  error.  If  the  plaintiff  dedred 
to  prove  her  diacharge  aa  such  executrix  she 
aboold  have  pleaded  the  tame  In  a  supple- 
mental petUton.  It  would  be  trifling  with 
the  court  to  make  iqi  the  Issues  vpm  Uie 
theory  that  the  plaintiff  was  executrix,  and 
fliea  permit  her  to  disprove  that  fact  on  the 
trfaL  The  court  did  right  In  excluding  the 
testimony. 

4.  It  is  claimed  that  the  court  wred  in  ad- 
mitting In  evidence  flie  petlttoi,  affidavit,  or^ 
der  of  attadimen^  and  undntaklng  in  at- 
tachment because  the  papers  In  question  are 
entitled  "The  Commercial  Bank,  PhdntUt,  v. 
lAwrenoe  Holland  and  Tewksbeny  &  Coop- 
er, Defendants,"  iriiUe  the  order  et  attach- 
ment end  undertaking  in  that  case  show  that 
they  wrae  tasued  In  a  case  wh«e  the  bank 
wns  plaintiff  and  Lawrence  Holland  alone 
def^idant  In  other  vnnda,  that  an  attacb- 
ment  was  Issued  against  one  of  the  detaid- 
ants  In  ttiat  case,  and  not  against  alL  Tbit 
answer  to  this  Is  that,  so  f  ar  sa  appears, 
ttters  waa  no  cause  ott  attachment  against 
the  otber  defendants,  and  hence  none  soni^t 
Ttke  objection  la  untenable,  and  Is  overruled. 

5.  It  Is  alleged  that  the  verdtet  is  not  sus- 
tained by  sufficient  evldflOic&  We  think  dlf- 
fierently,  however.  Tbe  value  of  the  prop- 
erty taken  seems  to  have  been  agreed  upon 
at  fl,708.8S,  and  tbe  damages  allowed  for 
the  detentkm  are  9002.68,  which  seems  to  be 


the  Interest  on  the  principal  sum  ftom  flie 
Ume  of  the  taking  to  the  date  of  the  trial  at 
7  per  cent  There  Is  no  error  tat  ttie  record, 
and  the  ju^;mcait  Is  affirmed.  Tbe  otiier 
judges  concur. 


OABTBB  V.  8TATHI 
(Supreme  Court  of  Nebraska.  March  29, 1803.) 

Larcbnt  —  Sl'FFicibnct  01-  EviDESca— Impeacb- 

MBNT  or  WlTSES<<— EvinENCB  OF  CHABACTBB. 

1.  Bridenoe  Md  insnffldwit  to  nutain  the 
Tardlct 

2.  To  Justify  the  proving  of  contratllctory 
statemeats  of  a  wltDesB,  for  the  pDrpose  of  im- 
peaching  him,  the  attawer  of  the  witness  on 
croas-exaxniDatioD  moat  be  material,  ao  that 
the  croee-examlidng  party  woold  be  allowed  to 
give  it  In  «Tidence.  Molth  v.  State.  0  Neb.  181. 

8.  Where  a  peraon  oo  trial  for  a  crime  hai 
not  himself  pat  hie  general  character  in  iasae, 
the  state  cannot  do  so,  en  the  pretest  of  im- 
peaching a  wltneaa,  1^  dl^nmng  the  atate- 
menti  of  the  wttneas, 

(Syllabus  by  Hu  Court) 

Error  to  district  court,  Washington  county; 
Hopewell,  Jiidg& 

Prosecution  against  John  Carter  and  Dan 
Spence  for  grand  larceny.  Dan  Spence  waa 
acquitted.  John  Carter  was  convicted,  and, 
hla  motion  for  a  new  trial  bdng  denied* 
t«1ngs  error.  Reversed. 

Jesse  T.  Davis,  for  plaintiff  bi  error.  Oee. 
£L  HsstingB,  Atty.  Gen.,  for  the  State. 

MAXWBLI^  0.  J.  The  plidntlfl  In  error 
was  convicted  of  stealing  certain  live  hogs, 
of  the  value  of  more  than  |S5,  and  was  sen- 
tenced to  imprlsonmait  In  Ute  penitentiary 
for  the  period  of  four  years.  The  first  ob- 
jection Is  tkaX  ibe  verdict  is  not  supported  by 
tbB  evidence.  The  testimony  of  Mr.  Russell, 
the  owiter  of  the  hogs,  as  to  the  mimber  and 
kind  of  h<^  taken.  Is  as  fidlows:  **Quesd(m. 
When  did  you  see  them  last,  before  that? 
Answer.  It  was  along,  perhaps,  fb»  4Xh  or 
5tb,— tiie  5tb,  may  be;  along  Hiere.  It  wss 
aft^  the  first  several  di^s  that  I  lotdted 
them  over  again  to  see  if  they  were  there, 
all  of  them,  as  I  oftea  did,  once  In  a  we^  or 
two.  Q.  When  was  it  yon  missed  thmt  A. 
About  the  9th.  may  be  the  10th.  Q.  How 
many  did  you  mlssT  A.  Nine.  That  Is  what 
I  think  it  was.  I  cannot  count  correctly.— 
not  to  a  hog.  But  It  was  not  less  than  el^t 
nor  more  Hun  ten.  Q.  And  they  w«e  taken 
m  this  time,  between  the  5tb  and  9th?  A. 
Tea,  dr.  Q.  How  large  hogs  were  they? 
A.  There  were  two  of  thran,— well,  one  I 
would  can  a  large  brood  sow,  and  then  a 
medium  ilaed,  good  sized;  and  the  balance 
of  tbma  with  tfie  200  ttiere  tegethw,  a  part 
of  them  vtlng  ptob  end  a  part  older.  Un- 
dwatand  tbat  I  could  not  gness,r~fliat  Is,  to 
within,  may  be.  OO  pounds;  but  I  thought.  If 
tb^  took  an  av«age^  It  would  be  a  little 
under  200,  and.  If  they  took  better  than  an 
arerage.  It  vronld  be  a  UtUe  over  20a  Q. 
About  that  time,  did  yon  know,  and  do  you 
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know  now,  wbat  the  piloe  of  hogs  was? 
That  can  be  answered  by  yea  or  no.  State 
whetLnr  or  not  yon  did  or  did  not  know.  A. 
I  did  at  the  time,  but  have  forgotten  now.  I 
did  know  at  the  time,  but  I  have  forgott^ 
what  it  was  at  that  time.  Q.  Are  yon  able 
to  state  what  the  value  of  those  hogs  was 
at  that  time?  A.  Well,  taking  that,  except 
those  two,— those  two,— I  know  about  what 
they  were  worth.  They  were  worth,  the 
smallest  ones,  about  twelve  dollars;  and  tne 
others,  about  fifteen,  for  those  two  brood 
sows  I  speak  of,  and  the  dioats,  that  I 
called  them,  I  would  think,  from  my  recol- 
lection of  the  price,  six  or  seven  dollars 
would  be  enough  for  them.  Q.  Seven  dol- 
lars apiece?  A.  Seven  doUars  a  head;  yes, 
sir.  Q.  What  would  you  put  the  total 
value  of  the  nine  that  were  taken?  A.  It 
would  be  a  little  over  sixty  dollars."  It  will 
be  observed  that  his  testimony  Is  but  little 
better  than  a  guess,  dth«r  as  to  the  number 
or  value  of  the  hogs,  and  his  is  all  the  testi- 
mony upon  that  point  He  also  testifles  In 
regard  to  finding  one  of  the  hogs  as  follows: 
"Question.  Did  you  see  any  of  them  after 
that?  Answer.  Yes,  sir.  Q.  How  long  aft- 
erwards? A.  I  think  It  was  the  25tli.  It 
was  either  the  25th  or  the  26th  of  January, 
of  the  same  month,  that  I  saw  them.  Either 
the  2Sth  or  the  26th.  Q.  Where?  A.  I  saw 
them  at  Bill  Taylor's.  Q.  Where  Is  that 
from  your  place?  A.  About  three  miles  and 
three  quarters  north,  and  a  half  a  mile  east 
Q.  That  la  In  what  county?  A.  That  Is  In 
Washington  county,  state  of  Nebraska.  Q. 
That  Bill  lives?  A.  Taylor  lived  there;  yes, 
sir.  Q.  How  came  you  to  see  this  animal? 
A.  Well,  I  had  got  on  a  little  track  of  what 
we  call  the  'Gang'  there.  We  tenned  It  that 
way.  That  is  what  we  call  them,  and  we 
got  a  Uttle  help,  and  had  a  man  lookhur 
there,— that  is  the  truth  of  it,— and  then  he 
told  me  there  was  a  hog  there.  I  went  there, 
looking  for  this  hog,  and  found  It  *here.  Q. 
Where  was  the  hog?  A.  It  was  in  a  pen  be- 
tween two  comcribs.  I  would  say  the  cribs 
were  ten  feet  apart  facing  south.  Around 
here,  back  of  the  comcrlb,  It  was  fenced,— 
a  hogpen*  and  between  these  two  cribs  Qiere 
was  boards  laid  across,  and  h^,  etc.,  laid 
over;  and,  after  looking  every  place  else 
about  the  place,  I  got  into  that  hogpen,  and 
I  crawled  back  two  or  three  feet  may  be, 
and  the  hog  could  not  turn  around.  There 
was  a  little  partition  cut  off  there,  and  there 
was  that  hog.  Q.  Gould  the  hog  get  out  It- 
self? A.  No.  sir;  not  without  breaking  tlie 
fence.  Certainly  not  Q.  Was  the  bog  at 
that  time  permitted  to  pass  out  to  view,  so 
that  people  generally  could  see  It?  A.  No, 
it  was  planked  up,  the  back  part  of  It 
and  it  could  not  get  out  it  was  shut  up. 
Q.  Did  yon  ascertain  bow  it  came  there? 
A.  WeU,  I  did,  by  BUI  Taylor.  Q.  He  was 
the  man  that  lived  there?  A.  Yes,  sir.  Q. 
Wh^  he  tokA  you  anything  about  it  was  the 
defendant  present?  A.  No,  sir.  Q.  Did  yon 


look  after  this  same  hog  again?  A.  Yes. 
Q.  How  long  afterwards?  A.  The  naxt  day. 
Q.  Was  It  there?  A.  No.  sir.  Q.  Wliero 
was  it?  Wheredld  you  find  It?  A.  I  did  not 
find  It  the  next  day.  It  was  not  there." 
And  this  ts  all  the  testimooy  as  to  flndOng 
any  of  the  hogs. 

The  plaintiff  in  errw  Is  a  son  of  a  neit^- 
bor  of  Mr.  Bussell,  and  the  wly  direct  testi- 
mony to  connect  the  plalntlfF  in  erroc  with 
the  transaction  Is  the  testimony  of  Mrs. 
Taylor.  She  testifles  that  between  the  4th 
and  10th  of  January,  1891,  the  plaintiff  and 
one  Bp«ioe  came  to  th^r  residence:  "Ques- 
tion. Where  was  your  husband's  team  the 
next  day?  Answer.  I  do  not  know  whei'e 
it  was.  Q.  Was  it  at  home?  A.  No.  air. 
Q.  When  did  ^It  return?  A.  I  think  U  re- 
turned the  next  evoilng.  I  am  not  po^ 
tlv&  Q.  Who  came  with  It?  A.  I  do  not 
know  who  came  with  the  team.  I  saw 
Garter  and  Mr.  Spaice  there.  Q.  What  flld 
they  do  that  evening?  A.  Well,  they  went 
out  of  doors.  I  did  not  see  them.  Q.  Didn't 
th^  come  In  the  house?  A.  miey  were  in 
the  house,  but  I  was  in  another  room.  I 
had  gone  to  bed.  Q.  What  did  they  say  or 
do  there?  A.  I  did  not  hear  all  th^  said. 
Q.  Did  you  see  them  do  anything?  A.  No. 
sir.  Q.  Did  you  see  them  have  any  maaey 
there?  A.  The  door  was  open,  and  I  seen 
one  of  them  pay  my  husband  some  money. 
Q.  How  much  mcaiey?  A.  I  think  about 
seven  dollars.  Q.  The  morning  before  ttiat 
or  that  morning,  state  If  you  had  dlaooT^ed 
a  hog  at  your  plao&  A.  Yes,  sir,  them  ms 
a  hog  there.  Q.  What  kind  of  a  hog?  Just 
describe  It  A.  It  waa  black  and  white, 
spotted.  Q.  The  siz^— give  that  the  best 
yon  can.  A.  It  would  w^^.  2S0  or  300 
pounds.  Q.  What  was  said  between  Mr. 
Garter,  Mr.  Spenoe,  and  your  husband  in 
reference  to  this  sow?  A.  I  did  not  hear 
their  conversation  about  the  sow.  Q.  It 
was  a  sow?  A.  Yes,  dr.  Q.  Yon  did  not 
hear  any  about  the  sow?  A.  No,  sir.  Q. 
How  long  after  that  did  tha  sow  remain 
there?  A.  It  was  about  two  we^  I  think." 
The  hogs  were  kept  by  Mr.  Russell  In  a 
large  indosure,  the  fence  being  composed 
of  seven  barbed  wires.  It  appears  from 
other  testimony  that  some  of  the  hogs  broke 
out  at  times,  bnt  whettter  or  not  they 
strayed  at  such  times  Is  not  stated.  For 
aught  that  appears,  this  money  may  have 
been  derived  from  a  perfectly  legitimate 
transaction,  and  In  absenoe  of  proof  to  the 
contrary  this  is  the  presumptUm.  TbB  tes- 
timony shows  that  the  plaintiff  la  known 
to  have  beat  at  home  the  first  six  days  in 
January.  1801;  and,  U  testimony  In  his  be- 
half is  to  l>e  relied  upcm,  his  whereabouts 
is  aooounted  for  up  to  the  10th  Inst  In  the 
latter  part  at  January.  1881.  the  plaintiff  In 
error  went  to  Sioux  City,  and  from  there 
to  Aflssouri,  and  hired  out  to  a  man  near 
Lnthrop,  and  bad  been  there  about  five 
weeb,  when  he  was  arrested,  and  came 
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▼olnntarOy  bade  to  tbis  state.  Then  la  tea- 
tlmony  trauUng  to  ahow  that  the  plaintift 
In  error,  for  some  time  before  the  laroeay 
In  question,  had  frequoited  saloons,  and 
seemed  to  be  starting  In  the  road  to  ruin, 
and  these  facts  seem  to  have  Induoed  the 
Jur7  to  oonTlct  It  also  appears  that  a  son 
of  Mr.  Bussell  went  to  Lathrop,  and  called 
on  the  village  marshal  to  assist  him  In  ar- 
resting the  pliilntifE  In  error.  From  the 
scene  that  followed,  it  is  apparait  that 
either  the  marshal  or  yonng  Mr.  Rossell 
stated  to  certain  persons  that  they  were 
abont  to  arrest  a  thief.  The  result  was  that 
when  yoimg  Mr.  Russell  and  the  marshal 
bad  arrested  the  accused  at  the  residence 
of  a  Mr.  Brown,  and  were  about  to  take 
him  to  the  village  for  examination,  they 
were  met  by  a  mob  of  15  or  more  persons, 
who  took  the  accused  to  a  tree,  and  tanng 
him,  to  make  him  ocmfess  being  connected 
wlOi  a  larceny  in  Missouri  Having  failed 
in  obtaining  a  confession  for  the  alleged 
crime,  the  mob  undertook  to  make  him 
confess  the  stealing  of  the  hogs  tai  qnestlon. 
In  this,  also,  they  failed,  whereupon  the 
prisoner  was  surrendefed  to  the  costody 
of  the  marshal,  and  volunteered  to  return 
to  this  state  without  a  requisition.  ^*hile 
the  trial  was  in  progress,  this  hanging  in 
Missouri  was  stated  by  the  prosecuting  offi- 
cer to  the  court  and  jury,  althou^  up  to 
that  point  no  evidence  in  regard  to  the  ma1>- 
ter  had  been  offered.  Afterwards  testimony 
was  introduced  in  regard  to  the  matter. 
The  testlmmy  was  clearly  Irrelevant,  and 
was  highly  prejudicial.  The  crime,  If  one 
bad  been  committed,  ot  which  there  is  ab- 
solutely no  pnxrf,  tud  no  oonnection  wiOi 
the  charge  In  this  case,  and  all  reference 
to  It  should  have  been  excluded.  There 
ore  also  some  alleged  admissions  of  tiie 
plaintiff  In  error  which  he  denies  abscHutely, 
and,  in  any  evrat,  are  not  sufficient  to  show 
him  guilty  of  the  crime.  The  most  dama- 
ging testimony  is  the  alleged  crons-exatulua- 
tion  of  his  fftther,  as  foUovre:  "Questlou. 
Didn't  you  meet  Mr.  W.  H.  Bussell  on  the 
county  road  west  of  Herman,  abont  the  last 
days  ot  January,  1891.— the  exact  day,  1 
cannot  state,— and  did  not  W.  H.  Russell 
8^  to  you  at  that  time,  T  suppose  you 
know  what  I  have  been  doing  with  hog 
thieves,  and  was  afraid  you  would  take 
exception,'  and  you  said  at  that  time  and 
plac^  to  W.  H.  Russell:  Tou  are  doing 
right  In  prosecuting  these  men.  I  have 
talked  to  John,  my  son,  about  his  way  of 
doing,  time  and  again,  and  he  tells  me  it 
Is  none  of  my  damned  business.  He  Is  hard- 
ly ever  at  home,  and  when  he  comes  he  only 
stays  an  hour  or  two.  He  is  not  at  home 
nights  at  all,  and  is  off  again,  and  It  Is  nmr- 
ly  killing  his  mother.  She  don't  sleep  uit^ts 
at  all.  I  will  do  nothing  more  for  him.  I 
liave  helped  him  out  of  one  scrape,  which 
took  some  money,  and  I  will  not  interfere 
in  any  way  hereafter.'  Didn't  yon  say  Uiose 


words,  to  that  efCeet?"  This  Is  r^>eated  In 
about  a  dozen  dlffereot  forms  oa  tiie  part 
of  the  state,  and  brought  the  general  char- 
acter of  the  accused  directly  before  the  Jury, 
as  well  as  being  collateral  to  the  issue. 
The  rule  is  thus  stated  by  Bishop,  (t^rlm. 
Proc  i  1112,)  as  follows:  "Bed  character 
is  never  admlsdble  in  evidcfico  ngnlust  a 
defendant  as  foundation  for  presuming 
goilt.  Not  even  on  a  charge  of  stealing  a 
hrarse  can  it  be  shown  that  he  is  an  asso- 
ciate of  horse  thieves.  On  the  other  hand, 
as  a  branch  of  the  general  presumption  of 
innocence,  bis  character  la  presumed  to  be 
at  least  of  ordinary  goodness.  But,  when 
this  presumptlwi  has  been  met  by  prima 
fade  evidence  of  guilt,  he  may  bring  for- 
ward In  defense  his  good  character,  in  re 
bnttal  whereof  the  prosecuting  state  may 
show  that  his  diaracter  Is  bad."  People- v. 
White,  14  Wend.  Ill;  State  v.  Jackson,  17 
Mo.  644;  Thompson  t.  Church,  1  Boot,  312; 
State  T.  Merrill,  2  Dev.  269;  Dowllng  v. 
State,  S  Smedes  A  M.  664;  State  v.  La- 
page,  57  N.  H.  245;  State  v.  Hare,  74  N.  a 
691;  Hanlson  v.  Stete,  37  Ala.  154;  People 
V.  Pair,  43  GaL  137;  Cheney  v.  State,  7 
Ohio.  222;  Blsh.  Grim.  Proc  {|  1103-1106; 
Aokl^  V.  People,  9  Barb.  609.  See  State 
V.  Ford,  8  Strob.  617,  note;  3  OreenL  Bv. 
29;  Schaller  v.  Stete,  14  Mo.  602;  Dupree  v. 
State,  33  Ala.  880;  State  t.  Wells,  1  N.  J. 
Law,  42i;  McDonlel  v.  State,  8  Smedes  &  M. 
401;  Carter  v.  Com.,  2  Ya.  Oas.  169;  Beg. 
T.  Rowton,  Ld^  A  C.  620,  10  Oox,  Crlm. 
Oas.  26;  Young  r.  Com.,  S  Bush,  312. 

In  regard  to  the  impeachment  of  a  wit- 
ness by  proving  contradictory  statCTients 
made  by  him,  the  rule  Is  this:  If  the  an- 
Bwer  of  a  witness  Is  of  a  nature  tliat  the 
cross-examining  party  would  be  allowed  to 
give  It  in  evidence,  then  It  is  a  matter  in 
which  the  witness  may  be  contradicted, 
and  Is  deemed  material.  Maxw.Orlm.  Proc. 
608;  2  PhlL  Br.  969;  Smith  v.  State,  5  Neb. 
183.  In  the  case  last  fdted  an  attempt  was 
made,  as  In  this  case,  to  Impeach  a  wit- 
ness by  showing  that  on  a  former  trial  he 
bad  testified  that  he  was  only  10  or  15  rods 
away  from  the  scene  of  the  crime;  but  the 
court  held  the  question  was  collateral  to 
the  main  issue,  and  not  material  Now  no 
one  will  contend  tliat  the  answer  of  the 
fother,  made  in  the  absence  of  the  son, 
which  at  most  Is  a  mere  opinion,  could  be 
given  in  evidence  to  show  the  guilt  of  the 
sou.  Yet  this  is  the  kind  of  testimony  re- 
sorted  to  in  this  case,  although  be  swears 
positively  that  he  had  no  knowledge  of  such 
guilt  The  case  of  People  v.  Cox,  21  Hun, 
47,  is  somewhat  similar  In  this  respect  to 
the  case  at  bar.  In  that  case  the  mothei 
of  the  accused  testified  that  he  was  at  home 
when  a  certain  letter  was  delivered,  and  on 
cross-examination  she  was  asked  If  she  had 
not  stated  to  certain  persons  (naming  them) 
that  he  had  writtm  sucb  letter.  These  per^ 
I  sons  were  then  called  to  prove  the  foot; 
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bnt  the  temOmaay  was  heU  to  be  Improper, 
uid  wu  exdnded.  State  t.  Pattenon.  74 
N.  a  157,  2  Ind.  Law,  3M;  Wilder  t.  Pea- 
body,  21  Him,  876;  K^er  t.  Jnantaiiea  Co., 
120  Uaas.  833. 

Thtee  Is  some  proof  Hiat  like  plaintiff  bt 
error  was  advised  tbat  a  warrant  had  been 
Issued  for  his  arrest;  that,  being  so  In- 
formed,  be  went  to  Slonx  OLtj,  and  from 
there  to  LaOirop,  Vo.;  tbat  a  famny  was 
reidding  near  there,  who  were  former  oelgtH 
bora  of  his  father;  that  be  was  employed 
1^  a  farmer  at  ttut  point,  and  was  woA' 
Ing  for  him  whoi  arrested.  It  also  appears 
that  what  azrested  he  gave  the  name  of 
"J.  W.  Baxter."  Oonslderalde  stress  Is  laid 
by  the  proseontlon  npon  this  change  of 
name.  The  accused  wi^wplf  dentes  having 
clutnged  name^  but  had  the  check  for 
his  wages,  when  arrested,  filled  out  in  that 
aam^  as  It  was  his  mollier's  maUan  name. 
A  change  of  name  Is  always  a  strong  obv 
onmstanoe  to  show  sn  anxiety  of 

Uie  party  to  hide  his  identity,  bat  It  doss 
not  establish  a  party's  gidlt  It,  at  Oe 
most.  Is  a  mere  drcomstsnoe  to  be  ooostd- 
ered  with  others  tat  the  ease. 

In  regard  to  llie  silked  owfessloiis  of 
the  accused  to  yomig  Mr.  Bossdl,  It  Is  sot- 
txAent  to  say  that,  at  the  most,  they  riiow 
an  anxiety  on  the  part  of  the  plaintiff  In 
^ror  to  be  rdleved  from  the  ohaxge.  We 
must  oonalder  his  youth,  his  Inexperience, 
and  the  oonfldeuoe  he  reposed  in  young  Mr. 
RufiselL  He  made  no  oonfeeaton  of  goilt, 
but  expressed  an  anxiety  to  have  the  mat- 
ter settled,  etc.  Throughont,  he  showed  a 
lack  of  knowledge,  or  dismgard,  of  his 
rights  that  fall  far  short  of  showing  goilt. 
It  is  doubtfol  U  the  proaecatl<Hi  was  ooiip 
ducted  with  that  r^ard  for  the  ris^ts  of 
the  accused  which  Ute  oonstltation  and 
laws  of  tb&  state  guaranty  to  evwy  poaon 
accused  of  crime.  The  testimony  consists 
largely  of  guesses  and  Inferences,  and  the 
one  party  who  is  clearly  shown  to  be  guil- 
ty la  not  oTUi  (diarged  with  crime.  The 
testimony  Is  wholly  insufficient  to  sustain 
the  verdict,  and  the  Judgment  Is  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedlDgs.  The  other  lodges  conoor. 


GERMAN  INS.  GO.  OF  PRXBPORT  v.  ED- 
DY. QUBBNS  INS.  CO.  OF  LIVERPOOL 
V.  SAME.  OBBMAN  FIRE  INS.  CO.  OF 
PEX>RIA  V.  SAMa 

(Supreme  Court  tO.  Nebraika.  March  29, 18B8.) 

IKIDBANCK— Valubd  Polict  Act— Cosditioks  of 
Policy — "Totillt  Destroted.  " 

1.  Under  the  rained  polic7  aot  of  18S9, 
■tlpalatioDS  In  a  pollc;  of  Insnrance  in  conflict 
with  sny  of  the  proTlslons  of  that  act  are  inop- 
erative, and  ttaiB  applies  to  a  prorlsion,  in  case 
of  loss,  for  the  appoiDtment  of  arbitrators.  If 
the  property  is  'totally  destroyed,"  there  Is 
nothinsto  arbitrate. 

2.  Where  all  the  combastiblp  nrnterial  in  a 
bidldlng  la  destK^ed  by  fire,  althou^  portions 


of  the  Mck  walls  are  left  standins,  bttt  are  M> 
injured  by  the  fire  that  tliey  mnst  be  ton  down, 
for  the  purpose  of  insurance  the  property  is  to- 
tally destroyed:  but,  if  the  person  Insnred 
should  use  Uie  brick  or  other  material  not  (1<>- 
stroyed  to  rebuild,  the  company  voidd  be  «»• 
titled  to  the  valae  of  such  brick  or  material. 

3.  Under  the  Issoes  made  by  the  pleadincs, 
the  principal  qoestioo  was  whether  or  not  tne 
property  liad  been  "totally  destroyed,"  and  this 

auestion  was  fairly  sabuAtted  to  the  ]tuy,  and 
le  verdict  is  supported  by  the  evidence. 
(Syllabus  by  the  Oonrt) 

Error  to  district  court,  LAncaster  oount^; 
A.  &  Tibbets,  Judge. 

Action  by  Ambrose  Eddy  against  the  Ger- 
man Insurance  Company  of  Freeport,  m, 
on  a  fire  Insurance  policy.  Same  against  the 
Que&a  Insurance  Company  of  Uveritool, 
Ena.  Same  against  the  German  Fire  In- 
surance Company  of  Peoria,  IlL  The  cases 
were  tried  as  one  case,  and  ono  record  was 
made,  applicable  to  each  of  the  cases.  There 
was  Judgment  for  plalnttft,  and,  defendants* 
motion  for  a  new  trial  being  overcnled,  ihej 
bring  error.  Affirmed. 

li.  Hdskell.  S.  B.  Wa*.  Adams  &  Boott, 
L  W.  Lansing,  and  Ohsa.  OfFatt,  tot  plslntiffs 
In  error.  Abbott,  SeUecic  ft  Lane,  tor  de- 
fendant In  emr. 

MAXWBXiLi  O.  J.  Ttta  above  cases  were 
tiled  toaefber  In  the  conrt  below,  and  a 
verdict  reodwed  In  ftivor  of  tin  def aidant 
in  error  ajcainst  tbe  Gemfan  Fire  Insurance 
Company  of  Peoria,  for  $1,824.46,  against 
the  QneoiB  Insarance  Company  fbr  |l/)37.23, 
and  the  German  Insurance  Co  n^Mny  of  Free- 
port  fbr  9912.22;  all  of  said  verdicts  with 
interest  from  date  of  loss.  The  petition  in 
each  case  alleges  a  total  loss.  Tlie  answer 
admitted  the  eocecntloD  of  the  policies,  and 
the  liability  of  the  companies  thereon,  bnt 
alleged,  In  avoidance,  that  flie  policies  pro- 
vided tiut,  'in  the  event  at  a  disagreement 
as  to  the  amotmt  of  loss,  the  same  shall  be 
ascertained  by  two  conq^etent  and  disinter 
ested  appralsersL  the  assured  and  this  com- 
pany each  selecting  one,  and  the  two  so 
chosen  shall  first  select  a  competcmt  and 
dlslntwested  mnplre;  and  the  award  in  writ* 
Ing  of  any  two  shall  determine  the  amotmt 
of  such  loss."  And  the  said  policies  each 
tnrthM  provided  that  "no  suit  or  actloa  on 
Hda  poU^  shall  be  snstalnable  hi  any  conrt 
of  law  or  equity  untn  after  full  compliance 
by  the  assured  witb  all  the  foregoing  re- 
onirements."  ^Hiat  tSuer^  waa  "dlsa^eepient 
as  to  the  amount  of  loss,"  and  a  demand  hy 
tb%  Insnrance  companies.  In  dne  time,  tbat 
the  oueatlon  as  to  the  amount  of  loss  be  sob- 
mltted  to  arUttatom.  That  tike  demand  was 
acceded  to  on  July  8, 1890,  and  an  arbitrator 
selected  hy  each  party  on  ttiat  day,  and  that, 
therefore,  the  actions  were  prematurely 
brotight,  they  having  been  bisUtated  whUe 
the  arbitrators  were  acdng,  and  before  they 
made  an  award,  and  that  on  September  12, 
ISOOt  two  of  tlie  arbitrators  made  an  award 
fixing  the  amount  of  loss  at  91,6011^  and  no 
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mora.  TlM  reply  la  as  follows:  "Ttmt  he 
deniea  each  end  every  allegfttlon  In  sold  an- 
■wer  contained  except  as  hereinafter  epedfic- 
aUr  admitted.  He  ac^ts  that  on  the  8d  day 
of  Jnly,  1880,  there  was  an  agreement  by 
and  between  the  parties  hereto  that  the 
amonnt  of  Uie  loss  sostalned  by  the  plaintiff 
In  sold  fire  should  be  submitted  to  arbitra- 
tion, as  provided  In  the  poUcy  herein  sued 
on;  that  the  platntlfl  chose  the  said  Royer 
and  the  defendant  chose  the  said  Harte  to 
act  In  the  said  arbitration.  FlalntllE  fnrthmr 
alleges  that  from  that  time  he  and  the  one 
he  so  chose,  the  said  Royer,  naed  tlietr  best 
efforts  to  have  ttie  said  appraisal  and  arbi- 
tration made  as  provided  In  tiie  said  pc^cy, 
but  alleges  that  they  were  not  able  to  get 
the  said  Harte  to  act  with  them,  and  al- 
lies that  the  said  Harte  neglected  and  re- 
fused to  act  tai  said  arbltrati<m  fw  more  than 
the  space  of  80  days  thereaftw.  althou^ 
often  requested  so  to  do.  That  by  reawm 
of  the  refusal  of  the  said  Harte  to  act  In 
said  arbitration,  and  the  failure  of  the  said 
Harte  and  the  said  Royer  to  make  any  ap- 
praisal of  the  said  loss  In  said  fire  for  more 
than  the  space  of  80  days,  the  said  loss  was 
never  arbitrated  and  determined  under  the 
said  policy,  and  In  accordance  with  the  pro- 
visions therein  contained,  and  that  after  hav- 
ing waited  for  more  than  30  days  after  the 
said  Harte  and  Royer  had  been  chosen  aa 
herein  set  forth,  and  they  having  ^ed  in 
any  way  to  act  upon  said  loss,  or  to  set  a 
time  when  they  would  act  thereon,  plaintiff 
commenced  this  suit.  That  after  the  suit 
herein  was  begun  the  said  defendant  came 
to  the  plaintiff,  and  requested  that  the  whole 
of  the  matters  in  dispute  Involved  In  said 
loss  and  in  the  suit  might  be  submitted  to 
the  said  Harte  and  the  said  Royer,  and  to 
one  to  be  selected  by  them,  who  should  act 
In  case  of  their  disagreement  That  at  that 
time,  to  wit,  on  the  2lst  day  of  August,  1890, 
It  was  agreed  between  the  parties  herein 
ttiat  said  arbitration  should  take  place  on 
that  day,  to  wit,  on  the  21st  day  of  August, 
1H80.  That  In  pursnanoe  of  the  said  agree- 
ment, and  not  nnder  the  stipulations  of  the 
policy,  the  said  Harte  and  the  said  Royer 
agreed  upon  the  said  Gray  to  act  with  them 
In  the  said  arbitration.  That,  after  the  said 
Gray  had  been  so  chosen,  then  the  sold  Harte 
refused  to  act  with  the  sold  Royer,  and  ap- 
praise the  said  loss,  In  accordance  with  the 
said  agreement,  and  the  said  Harte  neglect- 
ed, failed,  and  refused  to  In  any  way  go  on 
with  ttie  said  appraisal  and  arbitration,  and 
said  Harte  never  did  act,  or  try  to  act,  with 
said  Royer  under  said  agreement.  That  aft- 
erwards he  learned,  and  now  alleges  the  t&ci 
to  be.  that  the  said  Harte  was  not  a  dl^n- 
tereated  party,  but  that  he  was  In  the  em- 
ployment of  the  defendant,  and  was  and  Is 
prejudiced  In  Itai  favor,  and  against  this 
plaintiff,  and  was  not  a  proper  person  to 
diooM  for  an  arbitrator  under  the  said 
policy,  whereby  and  because  of  the  failure 


of  the  said  Harte,  Royer,  and  Gray  to  act 
In  accordance  with  the  terms  of  tba  said 
agreement  under  which  they  were  ohosen, 
and  because  plaintiff  had  learned  of  the 
prejudice  of  the  said  Harte  as  herein  alleged, 
the  said  last-mentioned  agreement  became 
null  and  void,  and  the  plaintiff  thereafter 
notified  the  defendant  that  he  withdrew 
from  all  further  attempts  at  an  arbitration 
of  the  said  loss,  and  that  he  should  proceed 
at  once  to  clear  away  the  rubbish  and  ruins 
of  the  said  fire,  and  to  rebuild  ^e  house- 
That  It  was  long  after  the  said  notice  to 
the  defendant,  and  after  he  had  proceeded 
and  cleared  away  the  ruins  from  the  said 
fire,  that  the  said  Harte  and  die  said  Gray 
made  their  pretended  appraisal  and  award 
of  the  loss  incurred  by  the  said  fire,  and  that, 
when  the  said  Harte  and  the  said  Gray  made 
their  pretended  award,  there  was  no  proper- 
ty there  for  them  to  view.  Tb&t  said  loss 
has  never  been  arbitrated,  or  in  any  manner 
settled,  ather  under  or  by  virtue  of  the 
terms  of  the  said  policy,  or  by  virtue  of 
any  agreement  by  and  between  the  parties 
heretai." 

The  first  error  relied  upon  is  that  the  ver- 
dict is  not  sustained  by  buffldent  evidence. 
The  ground  upon  which  this  claim  is  made 
is  that  the  proof  falls  to  show  a  total  loss 
of  the  property.  In  1889  an  act  was  passed 
as  follows,  (sectimi  48,  a  43,  Oomp.  fit.:> 
"Whenever  any  policy  of  Insurance  shall  be 
written  to  Insure  any  real  property  in  this 
state  against  loss  by  fire,  tornado,  or  light- 
ning, and  the  property  insured  shall  be 
wholly  destroyed,  without  criminal  fault  on 
the  part  of  the  Insured  or  assigns,  the 
amount  of  the  insurance  written  in  such 
policy  shall  be  taken  conclusively  to  be  the 
true  value  of  the  property  Insured,  and  the 
true  amount  of  loss  and  measure  of  dam- 
ages. Sec.  44.  This  act  shall  apply  to  all 
policies  of  Insurance  hereafter  made  or  writ- 
ten upon  real  property  in  this  state,  and 
also  to  the  renewal  which  ahaU  hereafter 
be  made  of  all  policies  heretofore  written 
In  this  state,  and  the  contracts  made  by 
such  policies  and  renewals  shall  be  construed 
to  be  contracts  made  under  the  laws  of  this 
state."  What  la  the  meaning  of  the  words 
"wholly  destroyed,"  when  applied  to  a  build- 
ing? If  the  building  was  constructed  of 
brick  or  other  noncombustlble  material,  fire 
could  not  destroy  that  Therefore  the  brick 
or  other  material  not  destroyed  would  have 
some  value,  which  the  party  retaining  should 
pay  for.  From  the  nature  of  the  case,  there- 
fore, the  words  refered  to  do  not  mean  the 
debris  from  a  building  destroyed.  This  may 
have  some  value,  and.  If  so,  the  insurance 
company,  If  It  pays  the  loss,  Is  entitled  to 
compensation  for.  The  words,  when  applied 
to  a  building,  mean  totally  destroyed  as  a 
building;  that  is,  that  the  walls,  although 
standing,  are  unsafe  to  use  for  the  purpose 
of  rebuilding,  and  must  be  torn  down,  and 
a  new  bulldAog  erected  tfaron^iout  S^k 
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Insurance  Co.  (Wis.)  41  N.  W.  Rep.  443. 
In  the  case  dted  It  U  said:  "The  evidence 
Is  that  all  the  combustible  material  In  the 
structures  was  destroyed,  and,  although  por- 
tions of  the  brick  walls  were  left  standing, 
yet  they  were  useless  as  walls,  and  many— 
perhaps  most-^f  the  bricks  therein  were 
spoiled  by  the  heat  It  cannot  be  doubted 
that  the  identity  and  specific  character  &t 
the  Insured  buildings  were  destroyed  by  the 
fire,  although  there  was  not  an  absolute 
extinction  of  all  the  parts  thereof.  This  was 
an  entire  destruction  of  the  buildings,  within 
the  meaning  of  the  statute.  1  Wood.  Ins.  I 
107."  There  Is  abundant  proof  in  the  record 
that  such  was  the  sttuation  of  the  building 
in  the  case  at  bar  after  the  fire. 

2.  Where  there  is  a  total  loss  tiie  provision 
for  arbitration,  except  It  may  be  to  ascer- 
tain the  value  of  the  debris,  does  not  apply. 
The  provisions  of  the  statute  override  any 
stipulations  In  the  policy  to  that  effect,  aa 
an  insurance  company  <?«ti  only  do  buslnesB 
in  the  state  on  llie  conditions  provided  by 
law.  If  the  property  was  totally  destroyed, 
therefore,  stipulations  in  the  poli(7  as  to 
arbitration  must  yield  to  the  statute.  Insur- 
ance Oo.  V.  Leslie,  (Ohio  Sup.)  24  N.  B.  K^. 
1072;  Seyk  v.  Insurance  Oo.,  (Wis.)  41  N.  W. 
Rep.  443.  The  Jury  brought  hi  a  verdict  for 
a  small  snm,  less  than  the  amount  of  the 
policy  in  each  case,  having  evidently  deduct- 
ed the  value  of  the  brick  and  other  material 
left  from  the  burned  building.  Of  this  the 
companies  have  no  cause  to  complain. 

3.  The  question  whether  or  not  the  build- 
ing was  wholly  destroyed  Is  one  of  fact, 
and  it  seems  to  have  been  ffdrly  submitted 
to  the  jury.  It  Is  unnecessary  to  review  Uie 
InstructlonB.  There  is  no  material  errar  In 
the  record,  and  the  Judgment  Is  affirmed. 
The  other  Judges  concur. 


JONES  V.  HATB1& 
(Supreme  Court  of  Nebraska.  Mkrch  29, 
1S»3.) 

FamiON  IN  Ekbob— Faildrb  to  Movb  fob  New 

Trial. 

This  court  will  not  review  the  proceed- 
ing of  the  district  court  by  petition  m  error 
unless  a  motion  for  a  new  trial  was  made  in 
the  trial  court,  and  a  ruling  obtained  thereon. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Adams  county; 
Onslin,  Judge. 

Action  by  A.  S.  Hayes  against  A.  W. 
Jones  on  a  promissory  note.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Petition  in  error  dismissed. 

M.  A.  Hartigan,  A)r  plaintiff  in  error.  J<din 
M.  Ragan,  for  defendant  in  error. 

NORTAL,  J.  This  was  an  action  brought 
by  A.  S.  Hayes  upon  a  promissory  note  ex- 
ecuted by  A.  W.  Jones.  Plaintiff  recovered 
«  ludgment  in  the  court  below  for  the  sum 


of  $546.84,  and  the  defendant  prosecutes  er- 
ror to  this  court,  alleging  that  the  Judgment 
Is  not  sustained  by  the  evldeice,  and  is  con- 
trary to  law.  We  canivt  review  the  proceed- 
ings, for  the  reason  the  record  falls  to  dis- 
close that  a  motion  for  a  new  trial  was 
presented  to  the  trial  court,  and  Its  ruling 
obtained  thereon.  While  the  transcript  coit- 
tains  a  copy  of  a  motion  for  a  new  trial,  it 
does  not  appear  that  t^e  attrition  of  the 
court  below  was  ever  called  thereto.  It  has 
been  frequently  decided  1^  this  court  that, 
in  order  to  review  the  proceedings  of  a  dis- 
trict court  by  petition  in  error,  a  moti(xi  for 
a  new  trial  must  be  made  In  that  court,  and 
a  ruling  obtained  on  the  motion.  Cropsey  v. 
Wi^nhom.  3  Xeb.  108;  Gibson  v.  Arnold, 
B  Meb.  186;  Uchty  v.  Clark,  10  Neb.  472,  6 
N.  W.  Rep.  760;  Smith  v.  Spaulding.  34  Neb. 
128,  51  M.  W.  Rep.  468.  The  petition  In  er- 
ror Is  dismissed.  Judgment  aeoozdlni^.  Tin 
othMT  Judges  concnr. 


WIS&ftEAN  V.  B&UN& 
(SnprWDS  Oonrt  of  Nebraska.  UsrA  S9|, 
1S86.) 

jmoss— cwpbtbrot— ssbtioi  witkis  two 

Ybabb. 

It  la  suffident  cause  of  eballenga  to  any 
nerson  called  as  a  Juror  In  the  district  court 
that  he  has  been  summoned  and  attended  that 
court  as  a  Jurw  at  any  term  hdd  within  two 
years  prior  to  the  time  of  soeh  cbMJltngB,  and 
this  rule  applies  to  talesma  who  wars  snm- 
moned  and  served  as  Jurymen. 
(Syllabus  by  the  OourL) 

Error  to  district  court,  Cedar  county;  Pow- 
ers, Judg& 

Action  by  Henry  C.  Bmna  against  Hanson 
Wiseman  on  account.  There  was  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

WUbnrF.  BiTSiitiforplstiiafffaiMTor.  A. 
M.  Gooding,  ior  defendant  in  error. 

MAXWELL,  O.  J.  This  action  was  iHnin^t 
by  Bruns  against  Wiseman  on  account,  the 
answer  being  a  general  denlaL  On  the  trial 
a  verdict  was  returned  In  f&vor  of  Bnms, 
upon  which  Judgment  was  rendered.  WhUe 
the  Jury  was  bedng  Impaneled,  one  JoibI  was 
called  as  a  Juror,  and  in  bis  examinatiMi  an 
his  voir  dire  stated  that  he  had  been  a  tales- 
man in  that  court  a  little  more  than  one 
year  prior  to  that  time.  He  was  thereiqKm 
challenged  for  cause  by  Wiseman,  and  the 
Challenge  was  oramled,  to  which  exceptions 
were  taken.  Wiseman  then  exhausted  his 
peremptory  challenges,  and  now  brings  the 
case  Into  this  court  on  error.  Sections  6S8- 
662  of  the  C!ode  provide  the  mode  of  draw- 
ing and  summoning  a  petit  Jnry.  Section  664 
provides:  "Whenevw  the  proper  offlcets  &I1 
to  summon  a  grand  or  petit  Jury,  or  when  all 
persons  summoned  as  grand  or  petit  Joron 
do  not  appear  before  the  district  courts,  or 
whenever  at  any  g<aieral  or  spedai  tenn,  or 
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at  any  period  of  a  term,  for  any  caase,  tiiere 
is  no  panel  of  grand  Jurors  or  petit  jurors, 
or  the  panel  Is  not  complete,  aald  court  may 
order  the  sheriff,  deputy  sheriff,  or  coroner 
to  summon  without  delay  good  and  lawful 
men  having  the  guallflcatlona  of  Jurors,  and 
each  person  summoned  shall  forthwith  ap- 
Xx-'ar  before  the  court,  and.  If  competent, 
sluiU  serve  on  the  grand  Jury  or  petit  Jury, 
as  the  case  may  be,  unless  such  person  may 
be  excused  from  serving  or  lawfully  chal- 
lenged." Section  665  provides  "that  no  per^ 
son  shall  be  summoned  as  a  juror  In  any  dis- 
trict court  of  this  state  more  than  once  In 
two  yeaiB,  and  it  shall  be  sufficient  cause  of 
challenge  to  any  Juror  called  to  be  sworn  in 
any  cause  that  he  has  been  summoned  and 
attended  said  oonrt  as  a  Juror  any  term  of 
said  court  held  within  two  years  prior  to  the 
time  of  such  challenge:  provided,  no  finding, 
verdict,  or  inquest  returned  by  any  Jury 
Shall  be  Invalidated  or  set  aside  because  a 
member  of  such  Jury  served  as  a  grand  or 
petit  Juror  within  the  two  years  immediately 
preceding  such  verdict  or  Inquest"  It  will 
be  observed  Uiat  the  word  "summon"  or 
"summoned"  is  used  whether  the  names  of 
Jurors  are  drawn  from  the  box  or  they  are 
called  In  by  the  sheriff,  and  the  same  words 
are  used  by  this  court  in  Dodge  v.  People,  4 
Neb.  220,  In  speaking  of  talesmen  brought 
In  by  the  sheriff  to  serve  as  Jurors.  The 
statute  has  no  exceptions  In  favor  of  tales- 
men, and  we  do  not  feel  Justified  in  making 
exceptions.  The  purpose  of  the  statute 
seems  to  be  to  exclude  profesidonal  Jurymen, 
but,  whether  so  or  not,  the  language  is  plain 
and  nnamblguons.  It  la  therefore  a  good 
cause  <rf  challenge  to  one  called  as  a  Ju- 
ror that  he  has  been  summoned  and  at- 
tended the  district  court  as  a  Juror  at 
any  term  of  court  held  within  two  years 
prior  to  the  time  of  challenge,  and  this  rule 
applies  to  tiiose  summoned  as  talesmen.  The 
Judgmrat  is  therefore  reversed,  and  the 
canse  remanded  for  further  proceedlnga  Ths 
ottier  Jodses  ooncur. 


OBEGOBT  V.  SAAB  et  aL 

(Supreme  Court  of  Nebraska.  Mkroh  29, 
1S93.) 

A.Pra4L~A88tQKiiBXTs  or  Erbob— n.uDiira— 
BxPLT— Nbw  CaCsb  op  Action— Bn,i.  of  Bx- 

OEPTIOSS— MECHASIc'B  LlBN. 

1.  ABsl^meats  of  error  which  are  so 
ragoe  and  mdefinite  as  not  to  Indicate  the  ml- 
ings  complained  of  will  be  disregarded  in  this 
court. 

2.  A  new  caase  of  action  should  not  be 

E resented  in  the  reply,  bnt  woen  no  objection 
I  made  on  that  sroand  in  the  district  court, 
and  the  issues  presented  are  sabmitted  on 
their  merits,  the  objection  that  the  caaee  of 
action  was  first  stated  in  the  reply  will  be  held 
to  have  been  waived. 

H.  A  bill  of  exceptions,  duly  allowed  and 
certified  bv  the  trial  jiidjre,  tmportfi  alnolnte 
verity,  and  its  truthfnlness  cannot  be  assailed 
ooUateraUy. 


4.  Evidence  held  to  soataln  the  flndlug  and 

judgment  of  the  district  court. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  lAncastw  ooontr; 
Hall,  Judge. 

Action  by  the  National  Lumber  Company 
against  John  S.  Gregory,  executor  of  John 
McAllister,  and  Theodore  Kaar,  to  foreclose 
a  mechanic's  lien  against  land  of  UcAlUster. 
Kaar  filed  a  cross  petition  for  materlais  fur- 
idshed  to  McAllister,  and  prayed  a  forecl<«are 
of  his  lien.  There  was  jndgmoit  In  &vor  of 
Kaar,  and,  the  executor's  motlwk  for  a  new 
trial  being  denied,  he  brings  error.  Affirmed. 

John  S.  Gregory,  for  plaintiff  In  error.  T. 
O.  Mimger,  for  defendants  In  error. 

POST,  J.  The  National  Lumber  Company 
commenced  an  action  In  the  district  court  of 
lAncaster  county  to  foreclose  &  mechanic's 
Uen  against  a  certain  lot  in  the  dty  of  lin- 
coln,  owned  by  John  McAlUster,  who  was 
mode  a  defendant  In  said  action.  The  de- 
fendant in  error  Theodore  Kaar,  who  had 
filed  a  statement  under  oath,  claiming  a  lien 
against  the  same  property,  was  also  made  a 
party  defwdant  The  latter  filed  a  cross 
petition,  alleging  that  he  had  fumlsned  stone 
for  use  In  the  constmctlou  of  the  building  on 
said  lot  under  a  contract  with  McAllister, 
the  owner,  and  that  there  was  due  him  a 
balance  of  $19.41,  and  praying  for  a  fore- 
closure of  his  lien.  To  this  cross  petition 
McAllister  ffied  an  answer,  In  which  he  al- 
leged payment  In  full;  also  a  cross  bill 
against  Kaar  for  $327.84  on  account  of  mon^ 
advanced  for  stone  by  the  terms  of  another 
and  different  contract,  alleging  aa  a  breach 
thweof  a  failure  to  deliver  said  stone.  To 
the  cross  bill  of  McAllister,  Kaar  filed  a 
pleading  entitled  an  "answer,"  In  which  he 
denies  that  he  was  In  default  of  any  of  the 
provisions  of  the  contnlct,  and  alleging  that 
all  money  paid  him  by  McAllister  was  tor 
stone  before  that  time  actually  delivered. 
During  the  trial  Kaar,  by  leave  of  court, 
over  the  objection  of  McAllister,  filed  an  ad- 
ditional pleading,  entitled  "An  amended  re- 
ply and  answer  to  cross  petition,"  which, 
after  a  denial  of  payment  of  the  bill  set  out 
.in  the  original  cross  petition,  is  as  follows:* 
"By  way  of  counterclaim  and  set-off,  and  in 
answer  to  the  cross  petition  of  McAllister, 
defendant,  the  said  Kaar  denies  that  he 
agreed  to  furnish  to  said  McAllister  700 
perch  of  com.  ruble  stone  at  an  agreed  price 
of  $1.00  per  perch;  that  this  defendant  did 
deliver  to  defendant  McAllister  a  large 
amount  of  ruble  stone  imder  an  oral  agree* 
ment  with  the  said  McAllister,  but  at  the 
agreed  price  of  $1.20  per  perch  of  1.650  Iba.. 
and  nAt  aa  allied  in  said  McAllister's  cross 
bill,  and  that  the  payments  made  by  defend- 
ant McAllister  on  said  ruble  stone  were  made 
at  that  price;  that  the  defendant  delivered  to 
said  McAllister,  under  such  agreement,  on 
or  before  April  20,  1887,  4&2  2d-33  perch, 
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mmoimtfng  to  9001.45,  fbr  rnble  stone;  that 
said  deffindmit  McAJDistw  bu  inld  In  all 
for  said  nible  stone  the  sum  of  f570,  and 
there  Is  now  due  this  defendant  tnm  said 
McAllister  the  sum  of  f21.45,  with  interest 
from  April  20^  1887.  This  defendant  furUwr 
says  that  on  or  before  July  28  1887,  he  de* 
lirered  to  said  McAlBster,  imder  an  aral 
agreement  to  pay  therefor  the  som  of  25 
cents  per  superficial  foot,  12  pieces  of  stone 
19  In.  b7  Ifi  in.  by  6  In.;  8  pieces  20  In.  by  8 
in.;  4  pieces  of  stone,  dimenaUaiB  at  stone  fi 
ft  by  8  In.,  and  5  pieces  23  in.  by  8  in.  by 
5  feetr-of  the  total  value  of  $81.47;  and  there 
Is  now  due  this  defendant  from  said  Mo* 
Alhater  the  sum  of  $81.47,  and  interest  from 
July  23,  '87,  therefor;  In  all  the  sum  of  $102.- 
02,  for  which  amount,  with  Interest  on  $21.- 
46  from  April  20,  1887,  and  on  $34  from  July 
28.  1887.  and  costs  of  salt,  this  defendant 
prays  jodgment.'*  A  decree  of  forecLosore 
was  entered  in  fftvor  of  Kaar  tor  $26.  evi* 
dently  on  flis  eanse  of  action  stated  In  his 
original  croes  petition,  and  personal  judg- 
ment agolDst  McAllister  fbr  $71  on  the  cause 
of  actlm  stated  in  his  lost  pleading.  Mo- 
AlUster  having  died  in  the  mean  time,  the 
action  was  revived  In  the  name  of  Or^Eory, 
his  executor,  who  filed  a  motion  tor  a  new 
trial  on  the  following  grounds;  "(I)  The  court 
erred  In  giving  Judgment  in  favor  itf  the  de- 
fendant Tbeo.  Kaar,  whereos,  under  Ow 
plMdlngs  and  evidence,  said  defendants 
cross  petition  should  have  been  dlsndSMd. 
(2)  The  judgment  Is  ctmtrary  to  the  evidence. 
(8)  The  Judgment  is  in  excess  of  the  amount 
claimed  In  defendant  Kaar*a  ccoss  pettUon. 

The  Judgmoit  is  not  sustained  by  tlie  law 
and  evidence.** 

The  motion  for  a  new  trial  having  been 
overruled,  Gregory  filed  a  iwtitlon  In  error  tn 
this  court,  by  which  he  seeks  to  have  the 
judgment  of  the  district  court  reversed  Ibr 
errors  allied  therehi,  the  first  of  wlilch  is 
that  the  court  **erred  In  permitting  plaintiff 
below  to  Introduce  evidence  contradictory 
of  ^e  account  rendered  to  the  defendant  on 
hlfl  demand  before  the  triaL"  Such  an  as- 
signment Is  too  vague  and  indefinite  to  be 
considered  upon  pe^flon  In  error,  and  win 
be  disregarded  1^  tlie  appellate  court  Ball- 
road  Go.  V.  Harris.  8  Neb.  140;  Kroll  t. 
Ernst.  (Neb.)  6^  N.  W.  Rep.  1032. 

2.  The  second  assignment  ts  the  ordbr  al- 
lowing the  filing  of  the  amended  pleading, 
above  mentioned.  The  objection  in  the 
dlBtrlct  court,  and  also  in  Oils  court,  goes 
only  to  the  cause  of  action,  and  the  discretion 
of  the  court  In  allowing  defendant  In  error 
Kaar  to  amend.  Should  the  pleading  in 
which  the  second  cause  of  action  Is  alleged 
be  construed  as  entltied,  ^  a  reply,  It  Is 
subject  to  the  objectloa  tiiat  a  new  and 
different  cause  of  action  eaimot  lie  presrated 
by  way  of  reply.  Maxw.  Code  Pi.  558.  But 
it  Is  evident,  notwltiutandlnc  the  title  of  the 
pleading,  that  it  was  treated  by  both  parties 
and  the  court  as  an  amended  petition,  and 


In  the  reply  of  McAHlstev  fiiereto  tt  b  called 
an  "amended  cross  petttkn.**  No  objection 
having  been  made  on  the  ground  above  named, 
it  Is  plain  fliat  there  is  no  prejudicial  error  In 
the  order  complained  of.  niecourt,laita  dls- 
cretion,  may  allow  amendments,  and  flie  ex- 
ercise of  that  discretion  Is  not  ordinarily 
subject  to  review  tn  this  court  Civil  Oode, 
1144. 

Hie  <mly  other  asafgnment  of  error  wU^ 
calls  tor  notice  Is  that  the  Judgment  is  not 
sustained  by  the  proofs.  Id  Ids  dlscosrion  of 
that  question  counsd  tot  idalntlff  In  oror 
assails  the  Mil  of  exceptUms,  which  he  as- 
serts Is  Incomplete  and  untrue.  It  Is  need- 
less to  dtsenss  the  question  further  than  to 
ranaik  ttiat  a  Idll  of  exceptions,  wben  al- 
lowed and  signed,  as  provided  statote,  Is 
presumptively  correct,  and  Hs  veracity  can- 
not be  colled  In  question  In  the  manner  at- 
tempted tat  this  case.  SOBott,  App.  Proc. 
811.  Hie  evidence,  as  certlflsd  by  the  trial 
judge.  Is  of  sudi  diaracter  as  to  render  a 
summary  diereof  dlfflcult,  and  to  state  It  in- 
telligently would  practically  require  it  to  be 
co^ed  at  lengttL  It  is  enoogli  to  aty  tluit 
the  evidence  is  quite  sufficient  to  sustain  the 
flnAngs  of  the  district  court  In  fact  we  do 
not  see  how  any  oHia  oonchision  could  have 
been  drawn  from  tiie  proofls.  Tlie  judgment 
of  the  district  court  Is  slBnaed.  The  other 
judges  concur. 


BBOWN  et  at  V.  LT3TZ. 
(Supreme  Oourt  of  NehraAa.  Mordi  29^ 

1898.) 

IhrNioiFAi.  CoKroHAnom— EnAontBirr  or  Obdi- 

KAKcs»— LiQCoa  Licenses. 
L  In  ft  city  of  the  second  dass,  coDtalning 
ft  popalatlon  or  less  than  5,000.  an  ordinance  of 
ft  general  character  may  be  presented,  read, 
and  adopted  by  the  dty  council  thereof,  on  th» 
same  day.  prpvtded  the  rule  reqairing  such 
ordinances  to  be  full^  read  on  three  difTerent 
days  is  dispensed  'with  by  a  vote  of  three 
foorths  of  the  members  of  the  ooimcU. 

2.  Certain  proTlslons  contained  in  tlie  ordi- 
nance of  the  city  of  O.,  regulating  the  license' 
and  sale  of  liquors,  hM  valid. 

3.  No  license  for  the  sale  of  tntoxlcatin? 
liquors  issued  by  a  dty  of  the  above  class  can 
extend  beyond  the  moak^iial  year  in  whidi  it 
shall  be  granted. 

4.  Action  cannot  be  taken  by  a  dty  conn- 
dl  on  an  application  for  a  liquor  license  nntO 
at  least  two  weeks'  notice  of  the  filing  thereof 
has  l>een  given,  in  the  mode  provided  by  law. 

5.  Where  a  remonntrnnce  in  opposition  tb 
an  application  for  sach  a  license  denies  that  the 
petition  is  siKued  by  the  requisite  number  of 
resident  freeholders,  the  buraen  is  upon  the 
applicant  to  prove  by  competrat  evidence  that 
the  same  is  si^ed  by  the  required  number  of 
qualified  petitioners,  and  if  he  fails  so  to  do  a 
license  should  be  refused. 

6-  It  is  not  necessary  to  state  In  such  a 
petl^n  whether  the  mtplicant  desires  to  sdl 
at  wholesale  or  retail. 

(S^bns      tiw  Oourt) 

Appeal  from  district  court.  FUlmore 
county;  TTastlnaB,  Judge. 

Jeude  Brown  and  othM*  filed  a  remtHi- 
Btrance  b^re  the      coundl  of  the  dty  oc 


Digitized  by 


Neb.)  BKOWN 

Genera  to  the  appUcatlfni  of  Fnmk  Lutz  for 
a  license  to  sell  Uqaon  ta  said  city.  The  de- 
cision of  the  city  conndl  oremiUng  the  re- 
moostraace  was  affirmed  the  district 
court,  and  remonstrants  appeaL  Bereraed. 

F.  B.  Donlsthorpe,  for  appellantB.  Ohas. 
H.  ffloan  and  John  D.  Carson,  for  ai^eUee. 

NORVAL,  J.  This  Is  an  appeal  from  the 
deddon  of  the  district  court  of  Fillmore 
county,  sustaining  the  action  of  the  dty 
council  of  the  city  of  Geneva  In  overruling 
the  remonstrance'  of  api>eUant3  to  the  peti- 
tion of  Frank  Luts  for  a  license  to  sell  in- 
toxicating liqnora  in  the  First  ward  of  said 
dty.  It  iB  argued  that  the  dty  council  had 
no  Jurisdiction  to  issue  the  license,  for  the 
reason  that  the  ordinance  under  which  11- 
cenae  was  sought  was  void.  This  objec- 
tion Is  predicated  upon  the  fact  th^t  the  or^ 
dlnance  In  question  was  pr^ented,  read* 
and  passed  by  the  dty  council,  on  the  same 
day.  Section  79.  art  1,  c.  14,  Comp.  St,  de- 
clares that  "all  ordinances  and  resolutions 
or  orders  for  tlie  appropriation  or  payment 
of  money  shall  require  tor  thdr  passage  or 
adoption  the  concurrence  of  a  majority  of 
an  members  elected  to  the  council  or  board 
of  trustees.  Ordinances  of  a  general  or  per- 
manent natore  stiall  be  ftilly  and  distinctly 
read  on  three  different  days,  unless  three 
fourtiis  of  the  council  or  trustees  shall  dis- 
pense with  the  rule,"  etc.  The  foregoing 
section  Is  found  in  the  act'govemlng  dtles  of 
the  second  class,  containing  less  than  5,000 
Inhabitants,  and  Is  a  limitation  upon  the 
powers  of  dty  councils  of  such  dties  as  are 
embraced  within  the  act  in  the  passage  or 
adoption  of  ordinances.  It  requires  no  argu- 
ment to  show  that  an  ordinance  of  a  gener- 
al character  cannot  legally  be  read  and  put 
upon  its  final  passage  by  a  dty  council,  of 
the  class  to  which  the  city  of  Greneva  be- 
longs, on  the  same  day  It  is  presented  or  in- 
troduced, unless  at  least  three  fourths  of 
the  coundl  sliall  vote  to  dispense  with  the 
rule  which  requires  the  reading  of  ordinan- 
ces on  three  dltCerent  days  before  thdr 
adoption.  But  if  the  rule  be  thus  suspended 
the  conduslon  Is  trreedstlble  that  an  ordi- 
nance can  be  placed  upcm  its  first  spmud, 
and  third  readings,  and  be  passed,  on  the 
same  day  it  was  first  presented.  To  support 
the  position  that  the  ordinance  In  questlcm 
could  not  be  passed  at  the  same  meeting  at 
which  it  was  introduced,  counsel  for  appel- 
lants dies  section  123  of  chapter  12a  of  the 
Compiled  Statutes,  which  reads  as  foUows: 
"Sec.  123.  All  ordinances  of  the  dty  shall 
be  passed  pursuant  to  such  rules  and  regula- 
tions as  the  coundl  may  prescribe:  pro- 
vided, that  upoa  the  passage  of  all  ordi- 
nances  the  yeas  and  nays  sliall  be  entered 
upon  the  record  of  the  dty  coundl.  and  a 
majority  of  the  votes  of  all  the  meml>era  of 
said  <x>undl  shall  be  necessary  to  thdr  pas- 
sage: provided,  further,  that  no  ordinance 
shall  be  passed  the  same  day  or  at  the  same 
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meeting  It  is  introduoed,  except  ttke  general 
appropriation  ordlnanoe  at  the  first  meeting 
eadi  month."  It  la  plahi  that  the  forego- 
ing pro  visions  have  no  bearing  upon  the 
question  now  under  consideration,  inasmuch 
as  the  section  last  above  quoted  is  contained 
in  the  act  defining,  r^ulatlng,  and  prescrib- 
ing the  duties,  powers,  and  government  of 
metropolitan  dtles.  While  there  1b  no  proof 
in  the  record  before  us  as  to  the  population  of 
Geneva,  we  will  take  judicial  notice  of  the 
fact  that  it  Is  a  dty  of  the  second  class,  con- 
taining a  population  of  less  than  S,000,  and 
therefore  is  governed  by  the  act  of  the  leg- 
islature Incorporating  dties  of  the  second 
class  and  villages.  The  transcript  of  the  rec- 
ord of  the  proceedings  of  the  dty  coundl  of 
the  dty  of  Geneva,  which  Is  before  us. 
shows  that  the  ordinance  in  dispute  was 
passed  In  strict  ctmformity  with  the  pro- 
vision of  section  70,  copied  above.  At  tho 
meeting  at  whioh  the  ordinance  was  adopt- 
ed, the  mayor  and  every  member  of  the 
dty  conndl  were  present,  and  after  the 
first  reading  of  the  ordinance  the  rule  re- 
quiring the  same  to  be  distinctly  read  on 
three  different  days  was  dispensed  with  by 
the  unanimous  vote  of  the  coundl.  The 
ordinance  was  then  read  a  second  time,  and 
on  motion  the  said  rule  was  again  suspend* 
ed  by  a  like  vote  of  the  conndl,  and  the 
ordinance  was  put  upon  Its  third  reading, 
and  was  passed  and  ad(^tad  by  the  vote  of 
each  member  of  the  dty  council  voting  In 
favor  thereof  upon  the  call  of  the  yeas  and 
nays,  and  the  same  was  declared  adopted. 
Every  requirement  of  the  statute  has  been 
observed,  in  the  passage  of  the  ordlnanoe, 
and  the  objection  to  the  granting  of  the 
license  on  that  ground  must  be  overruled. 

It  Is  urged  that  section  16  of  tho  ordinance 
la  unreasonable  and  unjust,  because  It  pro- 
vides that  no  cbalre  or  seats  of  any  kind 
shall  be  placed  in  any  ^aloon,  and  fixes  a 
penalty  for  any  violation  thereof.  The  ob- 
jection Is  without  merit  The  provldon  re- 
ferred to  is  a  reasonable  one,  and.  If  It  were 
not,  the  remonstrators  would  have  no  just 
cause  to  complain,  since  it  Is  not  shown  that 
their  rights  are  In  any  manner  affected  there- 
by. 

It  Is  claimed  that  section  7  of  the  or- 
dinance leaves  it  optional  with  the  council 
as  to  the  length  of  time  a  license  shall  be 
issued.  The  language  of  the  provision  la: 
"The  license  tiiall  state  the  time  for  which 
it  Is  granted,  which  shall  not  exceed  <mi» 
year,  or  extend  beyond  the  end  of  the  munic- 
ipal year  for  wblch  It  Is  granted."  The  ob- 
jection Is  too  technical.  The  word  "or,"  as 
used  in  the  quotation,  should  be  construed 
to  mean  "nor."  It  was  evidently  the  In- 
tention of  the  dty  council  to  conform  the 
ordinance  to  the  provision  of  the  statute, 
which  expressly  declares  that  the  Ucesise 
shall  not  extend  tteyond  the  mnnldpal  year 
In  which  It  shall  be  granted,  and  a  fair  In- 
terpretatitHi  of  the  ordinance  Is  tiut  tt  does 
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not  authorize  the  Issuing  of  a  license  to  ran 
beyond  the  dose  of  the  municipal  year. 

Another  objection  urged  against  the  or- 
dinance is  that  It  dotis  not  specify  the  officer 
who  shall  fign  or  issue  the  license.  While 
there  Is  no  prorlslon  in  the  ordinance  which 
In  expres)  words  declares  who  shall  Aga 
the  license,  the  seventh  section  prescribes 
the  form  of  the  license,  which  shows  that 
it  Is  to  be  signed  by  the  dty  clerk,  and  at- 
tested with  the  city  seaL  This  Is  a  sufflcimt 
designation  of  the  person  who  shall  sign  or 
Issne  a  license  which  has  been  granted  by 
the  city  coundL 

One  of  the  grounds  of  the  remonstrance 
is  that  the  petition  for  the  license  ia  not 
signed  by  the  requisite  number  of  resident 
freeholders.  It  contains  the  Edgnatures  of 
only  80  persons,  which  would  be  sufficient 
if  all  the  persons  signing  were  qualified  pe- 
titioners. There  is  no  competent  proof  In 
the  record  before  us  that  any  of  the  persons 
who  signed  the  application  were  resident 
freeholders  of  the  ward  In  which  the  busi- 
ness was  to  be  carried  on.  The  only  eyl- 
dence  upon  the  subject  is  the  certificate  of 
the  county  cleA  to  the  effect  that  the  pe- 
titioners are  resident  freeholders  of  the 
ward,  which  testimony,  at  the  time  of  its 
introduction^  was  objected  to  by  the  remon- 
stratora  The  certificate  of  the  county 
clerk,  under  the  prorlsions  of  section  5  of 
Oie  ordinance,  would  perhaps  be  sufflcirat 
to  authorize  the  granting  of  a  license,  where 
no  remonstrance  Is  filed;  but,  where  one 
of  the  grounds  of  a  remonstrance  la  that 
the  signers  of  a  petition  for  a  Ilqnor  license 
are  not  resident  freeholders,  the  burden  Is 
upon  the  applicant  to  establish  by  compe- 
tent evidence  that  the  same  Is  signed  by 
the  requisite  number  of  qualified  petttlon^s. 
Lambert  t.  Stevens,  28  Neb.  283,  4S  N.  W. 
Rep.  457. 

Objection  Is  made  that  sufficient  notice  of 
the  application  for  a  license  was  not  ^ven. 
It  appears  from  the  affidavit  or  proof  of 
publication  attached  to  the  notice,  made  by 
the  publishers  of  the  Geneva  Democrat,  a 
weekly  newspaper  of  general  circulation  In 
Fillmore  county,  that  a  notice  of  the  filing 
of  Frank  Lutz's  application  for  a  license.  In 
dae  form,  signed  by  the  city  clerk,  was  pub- 
lished for  two  consecutive  weeks  In  said 
newspaper,  commendng  on  the  2d  day  of 
Jime,  1802.  The  remonstrance  was  filed  on 
June  16th,  but,  by  stipulation  of  counsel 
for  the  respective  parties,  no  action  was 
taken  thereon  until  June  21st,  when  a  hear- 
ing was  had  on  the  remonstrance  before 
tte  city  eotmcil.  We  think  sufficient  notice 
was  given  in  this  case,  even  though  the  paper 
in  which  It  was  published  was  not  actually 
deposited  In  the  post  office  until  June  3d,  as 
testified  to  by  some  of  the  witnesses,  since 
more  tiian  two  weeks  elapsed  after  that  date 
before  the  city  council  took  any  action  up- 
on the  application  for  a  license.  Two  weeks' 
notioe  Is  all  the  stetnte  requires. 


It  is  further  claimed  that  the  petition  Is 
defective  because  it  does  not  state  ^eUier 
the  applicant  desires  a  license  to  sell  at 
wholesale  or  retail  It  was  not  necessary 
that  it  should  so  state.  The  statute  does  not 
require  It  The  law  relating  to  the  sale 
of  intoxicating  liquors  applies  to  all  persons 
engaged  In  the  traffic,— wholesalers  and  re- 
tailers alike.  It  makes  no  distinction  be- 
tween them,  and  a  petition  for  a  license 
need  not  state  how  the  liquors  are  to  be 
sold.  For  the  reason  that  it  does  not  ap- 
pear that  the  petition  was  signed  by  a  sof- 
fldent  number  of  resident  freeholders,  the 
Judgment  of  the  district  court,  affirming  the 
decision  of  the  dty  council,  la  reversed,  and 
the  application  for  a  llc^ise  dismissed.  The 
ottier  judges  concur. 


STATE)  ex  rel.  SNOW  v.  FARNET,  County 
Treasnrer, 

(Supreme  Court  of  Nebraska.  March  29, 
1893.) 

Tax  Bubs— Illegal  AiMouH<«fBNT— Uanda3(C5 

TO  COICPBL  OrFBB  <»  FaOFBITT. 

1.  It  Is  the  policy  of  the  law  to  snconraRe 

competition  at  the  sale  of  property  for  delin- 
quent taxes. 

2.  The  provision  of  the  revenue  law  for 
the  keeping  open  of  the  public  sale  of  lands 
for  delinquent  taxes,  is  mandatcnT,  and  a  snb- 
Btantial  compliance  therewith  is  demanded  of 
the  officer  conducting  snch  sale. 

3.  Where  the  public  sale  for  ddlnqoent 
taxes  was  opened  tCt  9  o'clock  A.  M.,  ana  ad- 
Jonrned  sine  die  at  the  expiration  of  an  hour 
and  a  half  thereafter,  the  pnqierty  all  remain- 
ing nnsold.  far  want  of  bidden,  and  tiia  treaa- 
orer  In  diarge  thereof  r^sed  to  entertain 
bids  for  the  property  advertised,  which  were 
tendered  at  3  o'clock  P.  M.  of  the  same  day, 
hfid  not  a  compliance  with  the  statute,  whicii 
reqalres  the  sale  to  be  kept  open  from  0  o'clock 
A.  M.  until  4  o'dock  P.  M. 

4.  One  who,  in  good  faith,  attends  niton  a 
public  sale  of  property  for  delinquent  taxes 
at  the  time  named  m  the  adveitisement,  and 
requests  the  treasum-  to  offer  the  delinquait 
property  for  sale,  and  demands  the  right  to  bid 
therefor,  has  such  an  intwest  thoein  as  win 
entitls  mm  to  prosecute  nroceedlngs  by  man- 
damns  to  compel  the  treasurer  to  ducharce  his 
duty      offering  said  property  for  salSk 

(Sylhibns  hjr  the  Conrt) 

.^tpllcatlon  tox  mandamus  by  the  state, 
<m  the  rdatlon  of  A.  Eh  Snow,  sgalnst  Petear 
Faraey,  treasorar  of  HamUttm  comity,  to 
compd  defendant  to  offer  certain  property 
for  sale  for  delinquent  taxes.  Writ  allowed. 

Harlan  &  Harlan  and  A.  W.  Agee,  far  re- 
lator. J.  H.  Broady,  for  respondent 

POST,  J,  This  Is  an  original  ai^Ucntion 
for  a  vrrit  of  mandamus,  and  is  submitted 
upon  exceptions  by  botli  the  relator  and  the 
respondent  to  the  findings  of  the  referee  to 
whom  the  issues  were  submitted  for  trial; 
also  upon  the  motion  of  the  relator  for  Judg- 
ment upon  the  findings.  The  pleadings  are 
too  voluminous  to  be  set  out  at  length  In 
this  opinion,  but  the  Issues  are  apparent 
from  the  findings  of  the  referee,  wfaidi  are 
as  follows:  (1)  That  the  defendant,  Peter 
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Farney,  Is  now,  and  has  been  dnrlng  all  the 
times  mentioned  ia  the  pleadings  and  teeti- 
rnony  In  Oils  cftoae,  the  treasnrer  of  Hamll- 
ton  county.  Neb.  (!2)  That  taxes  were  duly 
leTted  tor  the  year  1891  upon  the  several 
descriptions  of  lands  and  lota  hi  said  county, 
after  the  same  bad  been  duly  assessed,  and 
that  there  were  due,  and  dellnqn^t,  a  large 
amoont  of  taxes  on  said  land  and  lots,  as 
stated  in  the  plaintiff's  petition.  That  doe 
and  l^al  notice  was  published  by  the  de- 
fendant       he  would  on  the  first  Monds^ 
In  November,  to  wit,  NoTcmber  7,  1892,  be- 
tween the  hours  of  9  o'clock  In  the  torenoon 
and  4  o'clook  In  the  afternoon,  at  the  court- 
boiue  In  said  coimty,  offer  at  public  tax  gale 
all  lands  ugtux  which,  the  taxes  levied  for 
dty,  coimty,  and  other  purposes  for  the  pre- 
vious year  remained  due  and  unpaid.  That 
said  notice  was  In  all  respects  as  required 
by  law.     (9  That  at  9  o'clock  standard 
tlnae.  Ml  November  7,  1892,  In  Us  office,  at 
tbe  place  m^itloned  In  said  notice,  the  de- 
fendant read.  In  the  ordinary  tone  of  voice, 
tbe  ftormal  part  of  said  notice  of  tax  sale, 
and  also  read  the  first  des&iptlon  of  lands 
mentioned  In  said  notice,  and  Inquired  If 
there  were  any  bidders  therefor.  Receiving 
no  bids  for  that  tract,  he  Inquired  If  there 
were  any  bidders  for  any  other  tracts  men- 
tioned In  sold  notice.  No  Uds  were  madit. 
After  waiting  about  1^  hours,  the  defendant 
detdared  the  sale  closed,  and  made  his  re- 
turn to  the  comity  (deik.  A  copy  of  said  re- 
turn Is  mailed  "Exhibit  A,"  and  attached 
to   flie  d^endant's  answer.    There  were 
present  dortEW  said  IH  hours  the  defend- 
ant and  his  eon,  Charles  J.  Faroey.  The  tes- 
timony does  not  show  that  any  otter  per- 
son was  present  No  public  outcry  of  the 
sale  was  made,  other  thou  is  hereinbt^fore 
stated.    (49  That  said  Charles  J.  Farney 
represNited   at  said   time  the  followinfr 
named  loan  companies  having  mortgages  on 
real  estate  in  Hamilton  county,  Neb.,  to  wit, 
Iowa  Loan      Trust  Company;    De  Witt 
Bank;    fidelity  Ixuin  &  Trust  Company; 
New  England  Loan  A  Trust  Company;  Ne- 
braska Mor^iage  Company;  Security  St  In- 
vestment   Conqiany;     Equitable   Loan  & 
Trust  Company;    Grand  Island  Banking 
Company;    Li  W.  Tnlleys,  Trustee  Globe 
Investment   Company;     Eastern  Banking 
Company;  Omaha  Loan  &  Truat  Company; 
Nebraska  Loan  A  Trust  Company;  Concor- 
dia Loan  A  Trust  Company.   That  said 
Charles  J.  Farney  was  present  to  bid  on 
said  lands  In  case  other  bidders  were  pree- 
ait,  his  purpose  and  Intention  being  to  pro- 
tect the  Interest  of  the  loan  companies  he 
was  representing.  Immediately  after  making 
his  return  to  the  county  treasurer  the  defend- 
ant agreed  with  Charles  J.  Farney  to  make 
out,  as  soon  as  cimv«iient,  to  the  several  loan 
companies  represented,  certiflcates  of  tax 
sale,  at  private  sale,  for  lands  in  which  they 
were  so  Intnested;  and  It  was  also  agreed 
that  in  the  mean  time.  If  any  landowners  so 


desired,  they  might  pay  the  taxes  on  th** 
lands  so  owned  by  tiiem,  and  no  certificates 
should  be  issued  for  lands  on  which  the  taxes 
had  been  so  paid.  No  mon^  was  deposit- 
ed or  produced  by  the  loan  companies,  or 
Mther  of  them,  or  by  their  representative. 
No  certiflcates  of  tax  sale  have  been  made 
by  the  defendant  to  any  one,  the  Issuance 
of  certificates  having  been  prevented  the 
Institntlon  of  these  proceedings.  Between 
the  dates  November  19,  1892,  and  December 
27,  1892,-— both  dates  InduMve,— the  owners 
thereof  have  paid  the  taxes  on  tbe  several 
descriptions  of  land  set  out  in  tbe  certLI- 
cate  of  the  defendant,  Peter  Farney,  shown 
in  the  transcript  of  this  case,  marked  "Ex- 
hibit L."  ^)  That  on  or  about  November 
1,  1892,  one  Philip  Burt  left  with  the  de- 
fendant ^500,  under  an  agreement  that  he 
should  bid  on  lands  offered  at  public  sale, 
and.  if  not  present,  and  the  lands  were  not 
sold  at  public  sale,  the  defendant  would  con- 
sider him  as  a  bidder,  after  the  several  loan 
companies  had  taken  Oie  lands  upon  which 
they  had  mortgages.  (6)  On  November  6, 
1892,  and  being  the  Saturday  before  the 
time  fixed  for  the  sale,  A  S.  Harlan,  repre- 
senting the  plaintiff,  met  the  defendant  in 
tttmt  of  the  courthouse,  and  Inquired  as  to 
the  time  of  sale  and  practice  of  the  defend 
ant  in  making  sale.  He  was  then  Informed 
by  the  defendant  that  the  sale  would  begin 
at  9  o'clock  on  the  Monday  morning  follow- 
ing, and  would  be  kept  open  for  an  hour  or 
two,  when  return  would  be  made  to  the 
cderk,  and  sales  made  thereafter  at  private 
sale.  Harlan  replied,  stating  that  he  wanted 
to  buy.  and  would  try  and  be  there  by  tbo 
time  the  sale  opened.  At  the  same  time  tltc 
defendant  told  Mr.  Harlan  that  other  par- 
ties bad  already  filed  lists  for  lands  they 
desbred.  On  Monday,  November  7,  1892,  Mr. 
Harlan  arrived  at  Aurora  about  11  o'clock 
In  the  forenoon,  having  be^  delayed  by  thu 
lateness  of  arrival  <^  train.  He  went  dl* 
rectly  to  the  treasurer's  office,  and  Inquired 
of  tbe  person  In  charge  If  the  sale  was 
closed,  and  w^  answered  that  it  waa  He 
returned  again  to  ttie  treasurer's  office  nt 
about  8  o'clock  In  the  aftenuxm  of  the  sauie 
day  in  company  with  Mr.  Agee,  attorney  foi* 
relator.  Both  Mr.  Harlan  and  Mr.  Agee  re- 
quested the  defendant  to  Open  up  the  sale, 
and  give  them  a  chance  to  bid  for  the  relator. 
The  defendant  refused,  saying  that  die  salft 
had  be^  closed,  and  he  had  made  his  re* 
torn  to  the  county  clerk.  At  this  time 
both  Mr.  Harlan  and  Mr.  Agee  insisted  that 
they  had  the  right  to  bid,  and  that  the  ac- 
tion of  the  defendant  In  the  matter  was  Ille- 
gal The  defHidant  Insisted  that  his  action 
was  In  accordance  with  custom,  and  refused 
to  open  the  sale  or  receive  bids.  (7)  On  the 
following  day.  November  8,  1892,  and  being 
general  election  day,  about  8  o*cli>ck  in  the 
afternoon,  Mr.  Agee,  representing  the  re- 
lator, accompanied  Messrs.  Musser  and 
Peterstm,  went  to  tbe  office  at  the  AetmA- 
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ant,  In  Aurora.,  which  was  then  open,  with 
the  deCendoQt  In  charge.  Mr.  Agee  produced 
a  list  of  the  lands  upon  which  the  taxes,  as 
shown  the  treasurer's  boolc,  were  delin- 
quent and  unpaid,  which  list  bad  been 
previously  made  from  the  treasurer's  books 
by  hims^U  and  Mr.  Harlan,  assisted  by  oth- 
ers, induiUng  the  clerks  In  the  office  of  de- 
fendant; and  Mr.  Agee  also,  at  the  same 
time,  produced  &  large  roll  of  money,  and 
asked  that  the  sale  be  opened,  and  that  ho 
be  allowed  to  Ud  thereat,  and  offered  to 
pay  all  taxes,  interest,  penalties,  costs,  and 
charges  against  each  of  the  tracts  of  land 
mentioned  in  the  list  for  the  one-half  por- 
tion of  each  of  said  tracts,  respectively,  and 
asked  that  certificates  be  issued  to  the  re- 
lator for  the  same.  The  defendant  refustil 
to  open  tlie  sale,  or  to  recdve  the  bids,  in- 
slatliig  that  the  sale  was  closed,  and  that  the 
return  had  been  made  to  thp  comity  clerk. 
(8)  On  the  following  day,  to  wit,  November 
0,  1882,  Mr.  Agee,  attorney  for  relator,  met 
the  defendant  In  the  hall  of  the  court- 
house, and  near  the  office  of  the  treasurer, 
and  delivered  to  him  the  paper,  a  copy  of 
which  is  attached  to  the  defendant's  an- 
swer, and  marked  "Exhibit  E,"  which  exhibit 
is  made  a  part  of  this  report.  The  defend- 
ant at  once  read  the  paper,  and,  In  response 
to  an  oral  (tuestlon  propounded  to  him  by 
Mr.  Agee,  stated  that  he  adhered  to  his  tot- 
mer  dedslMi,  and  that  the  ojibUc  sale  had 
been  closed,  and  that  he  would  not  reopen  it 
<9)  That  the  defendant  had  no  pecuniary  In- 
terest In  refusing  to  open  the  sale  as  request- 
ed by  the  relator,  nor  In  denying  to  him  the 
privilege  of  bidding,  and  that  the  defendant 
acted  throui^out  the  entire  transaction  In 
good  faith,  In  accordance  with  the  custom 
of  previous  years,  and  as  he  honestly  be- 
lieved bis  duty  required  him  to  act,  and, 
so  believing,  treated  said  loan  companies  and 
PhU  Burt  as  preferred  and  prior  bidders. 
iW)  That  Garl  Famey,  Charles  Famey,  and 
Charles  J.  Famey,  mentioned  in  the  plead- 
ings and  testimony.  Is  one  and  the  same 
person,  and  the  son  of  the  defendant  here- 
in. (11)  That  Peter  Famey,  Jr.,  and  P.  A. 
Famey,  mentioned  In  the  testimony  as  depu- 
treasurer.  Is  one  and  the  same  person,  and 
mm  of  the  defendant  hereliL  (12)  That,  dur- 
ing the  times  mentioned  isx  the  pleadings  and 
testimony,  said  P.  A.  Famey  was  the  duly- 
acting  deputy  treasurer  of  Hamilton  county, 
acting  under  a  written  appointment  bearing 
date  January  4, 1891,  but  which  appolntmoit 
was  not  filed  In  the  office  of  the  county 
clerk  untU  the  SOth  day  of  December  1892, 
and  after  the  taking  at  the  oral  testimony 
in  this  cause.  That  said  Charles  J.  Famey 
had  also  acted  as  deputy  county  treasurer 
prior  to  the  transaction  whidx  la  the  basts 
of  ttaJs  action.  No  revocation  of  the  ap- 
pointment of  said  COiarles  J.  Famey  as 
deputy  treasurer  of  said  county,  nor  any 
trands  for  dther  of  said  deputies,  are  on  file 
In  the  oOcc  ot  the  county  cleric  of  said  comi- 


ty. (13)  At  the  hearing  In  this  cause  the  re- 
lator, by  his  attorney,  A.  W.  A^ee.  refin- 
QuLshed  all  claim  to  bid  on  any  lands  mi 
which  the  ownraw  t^iereof  had  paid  th« 
taxes  to  the  treasurer,  and  for  whleb  re- 
c^ts  have  been  issued.  (14)  By  oral  agree- 
ment of  the  parties,  the  certificate  attached 
to  the  oral  testimony,  marked  "ExhlUt  I," 
made  by  the  county  ^etk  at  Hamilton  coun- 
ty. Neb.,  under  date  January  6,  1893,  was 
admitted  in  evidence,  and  treated  the  same. 
In  all  respects,  as  If  the  facts  therein  stated 
had  been  orally  testLfled  to  by  said  county 
clerk. 

The  exhibit  to  which  reference  Is  made  In 
the  eighth  finding  Is  the  following:  "Aurora. 
Nov.  9, 1892.  Peter  ^amey,  treasurer  Ham- 
ilton county,  Nebr.i  The  undersigned,  Alfred 
L.  Snow,  hereby  requests  that  you  offer  for 
sale  at  public  auction,  as  provided  by  law. 
each  and  every  tract  and  parcel  of  land  in 
said  coun^  upon  which  taxes  remain  delin- 
quent for  the  year  1891,  and  which  has  been 
advertised  for  sale  by  you,  and  to  give  to  the 
nndecsigned  a  reasmiable  opportunity  to  Ud 
thereon,  by  keeping  said  sale  open  by  ad- 
journment from  <lay  to  day.  If  need  be. 
until  each  and  every  one  of  said  tracts  Aall 
be  offered  for  sale  for  all  taxes.  Interest, 
penalties,  and  costs  therecoi;  and  the  im- 
deratgned  hereby  now  offem  and  agrees 
to  pay  all  taxes,  Interest  poialttes,  and 
costs  and  chaq^  chargeable  against  eacdi 
of  said  tracts  or  parcels  of  land,  respec- 
tively, for  the  one-fourtb  portion  of  each 
of  such  tracts,  re^>ectlvely,  and  he  here- 
by requests  that  you  lasue  to  blm  coHfl- 
cates  of  pur<diase,  as  required  by  law,  unlees 
a  bettw  bid  Is  made,  in  which  event  the 
undersigned  desires  an  opportunity  to,  and 
will,  make  further  or  better  bid.  Alfred  U 
Snow.  By  A.  W.  Agee,  bis  Attorney  and 
Agoit"  The  exhibit  mentioned  In  the  four- 
teenth finding  is  a  certificate  from  the  connty 
clerk  of  Hamllttxi  county,  under  date  (rf 
January  e,  1893,  to  the  effect  tliat  the  only 
appointment  of  P.  A.  Famey,  or  PetM*  A. 
Famey,  on  file  In  bis  office, as  deputy  county 
treasurer  for  said  coun^,  bears  date  of  Jan- 
nary  4,  1891,  and  filed  December  30,  1892, 
and  that  there  fs  <hi  file  in  said  office  no  evi- 
dence that  the  appointment  of  Otarles  J. 
Famey  as  deputy  treasorer  has  ever  been 
revoked. 

It  is  not  contttided  Uiat  the  transaction  on 
November  7th  was  a  substantial  compllanoe 
with  the  requirements  of  the  law,  and  it  Is 
plain  that  it  was  not  By  section  loe  of  the 
revenue  law,  It  la  provided:  "On  the  first 
Monday  of  November  in  each  year,  betwem 
the  hours  of  nine  o'clock  A.  Ml  and  four 
o'clock  P.  M.,  the  treasurer  Is  directed  to 
offer  at  public  sale  at  the  conrthoose,  or 
the  place  of  holding  court,  In  his  county,  or  at 
the  treasurer's  office,  all  lands  on  whli^  tbe 
taxes  levied  for  state,  county,  township. 
Tillage,  dty,  school-district,  or  any  ottrar 
purpose,  for  the  prevlons  year,  sdU  mnala 
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unpaid,  aaA  be  may  adjoam  ftom  day  to 
day  nntn  all  the  lukda  and  lota  and  blodu 
•hall  hat*  been  offered."  That  the  totego- 
ing  proTlslona  are  mandatory  does  not  ad- 
mit of  a  donbt  OmUar  language  will  not  be 
aeld  to  be  pennUam,  ra«niy,  whwe  It  Is 
plain  that  Oie  legMlatim  Intoided  to  tapote 
a  duty,  rattier  ttian  confer  a  prlvU^o.  K^- 
ly  T.  Moree,  3  Neth  2iS4;  Foople  t.  Bnftalo 
Ok,  4  N«b.  100;  Fonmer  T.  NnctotDa  Oow,  6 
Neb.  2M;  Oootay.  Ttx*n,  214.  It  la  the  v<A- 
ley  Kit  the  law  to  anconrage  publicity  and 
competition  at  the  aale  <^  pn^wty  for 
dellnoimt  taxea,  tor  two  anlllclent  teuons: 
First,  to  •eenre  payment  of  the  taxea  lerled 
to  carry  on  ttie  state  and  municipal  govem- 
mentB,  and,  second,  to  prevent  ttie  needlflM 
■acriflce  of  the  property  of  taxpayeia.  Hie 
sale  Is  oondncted  by  pnbUe  <Acars  awom  to 
fUthfuUy  dMdurge  their  duties,  and  gener- 
ally In  tbm  absanes  vt  the  owners  of  tbe 
^operty  offered.  Henee  ttw  law  unota  of 
Buch  ofilcera  the  utmost  good  folth.  It  haa 
been  fMonaitly  hild  that  wbeva  a  ttcaaorer 
lUls  to  imbUdy  offer  prop«r^,  bnt  allows 
pTopflssd  pordiasen  to  fitfnlah  Usta,  In  Wflt- 
Ing,  of  me  lands  for  irtilch  they  wWi 
to  bid,  wHh  the  price  off  wed  therefor, 
to  be  sahsequently  entered  by  hlu  cm  his 
books,  the  transaetton  does  not  amount  to 
a  sale,  and  la  at  leaat  T(ddable,  at  ttie  deethm 
nt  tbit  tfopertf  owner,  tf  not  sbsolntely  vMd. 
Coolay.'^ntfa,  889;  Toong  f.  Bhslnsdier,  25 
Ksn.  808;  BoUer  t.  Dcflano,  42  Iowa.  8D0; 
MOler  Y.  OoiWn,  48  Iowa,  UO.  Ibe  tress- 
urer,  m  fids  caas.  wlilla  ptoesedlng  In  good 
faith,  seems  to  have  acted  upcm  an  entire 
BBlseoneeptkn  of  his  rei^onilblHtr  to  ttie  pob- 
Ue,  as  wsU  aa  his  duty  to  ts^ayers  and 
bidders.  The  fact  that  Us  course  was  In 
accordance  with  the  custom  of  the  oflloe 
Is,  npcn  legal  grounds,  no  mMe  d^oadble 
than  sacb  custom  la  eredltaUe  to  the  Kgadty 
and  biMlBeM  mettiods  of  bis  predeeeason. 

2.  Assuming,  as  we  must,  that  the  failure 
to  offkr  at  pnblle  asle  was  a  radical  one, 
and  ttw  xetom  made  Within  two  boors  of 
tbe  tlnis  tor  the  apaOas  thereof  was  wltti- 
«nt  auttKWlty  ot  law,  wbat  are  tbe  rli^tt  of 
tbe  mlatorT  It  U  aigoed  by  the  respondent 
that  a  wtlt  of  mandamus  win  not  be  al- 
lowed on  the  application  of  a  mere  proposed 
MdOcr.  It  Is  said  that,  abiee  neither  the 
ta3Cpaye»  nor  the  public  at*  complaining, 
tbe  loss  of  antti^ted  pn^ts  by  one  wish- 
ing to  MA  1%  at  most,  dhmnum  absque  In- 
juria. It  was  held  by  this  court  In  Bltdiatd- 
son  Oa  r.  UUes,  7  Nttb.  128,  tbat  mandap 
mns  will  lie  to  compel  a  county  treasurer 
to  Issue  eartlflcatea  of  porcbaae  to  the  best 
Udder  at  tax  sale^  See,  also,  to  flie  same 
effect,  Oooley,  Tax'n,  742,  and  authorftlee 
cited.  It  has  also  been  frequently  held 
that  mandamus  Is  ttifr  proper  remedy  to 
compti  public  offlceTB  to  let  contracts  to 
the  lowest  Uddns.  See  People  v.  Buffalo 
Co.,  4  Neb.  150;  Fidlmer  t.  Nuckolls  Go., 
«  Neb.  a04;  Stste  t.  Saline  Co.,  19  Neb. 
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25%  27  N.  W.  Rep.  122;  Boren  T.  OottmUs- 
shmen,  21  OUo  St  811.  It  does  nM  i^h 
pear,  «Ltber  from  ttie  pl»dlngs  or  the  flnd- 
Ings  of  tbe  referee,  ttiat  Ibe  relator  Is  a 
resident  cr  taxpayer  of  Hamilton  county, 
lliere  Is,  In  tact,  no  pretense  by  blm  of  an 
Intenlion  to  promote  any  Interest  of  tbe  gen- 
eral pnUte,  or  of  the  taxpayers  (tf  ttie  county. 
;nie  right  sou^t  to  be  oiforced  Is  therefore 
essentially  a  private  one,  although  ttie  duty 
sought  to  be  oiforced  Is  one  Imposed  In  the 
Interest  of  the  pubUe  at  huge.  Tbe  nde  Is 
aiHcnrentty  well  aettted  that  a  private  In- 
dlTldaal  wm  be  tiotttted  to  the  writ  of  manr 
damns  (Hdy  In  case  he  bas  some  priTste 
right  or  particular  interest  to  be  snbserred. 
or  some  partfcolar  right  to  be  preaerred 
or  protected,  independent  of  that  which  be 
holds  In  common  with  the  public  at  large. 
Wellington,  Pettttonevs,  10  Pick.  87;  Blaxw. 
Code  PL  288;  Merrill,  Mand.  288.  Th«  ap- 
pUcathm  of  the  above  role  to  the  case  at 
bar  ISi  however,  attended  wltti  mMe  diffi- 
culty. When  the  esse  was  under  ctmridep* 
atkm  the  writer  aerioudy  doubted  whether 
the  relator  bad  sndi  an  Interest  aS  would 
entitle  him  to  ""itifaim  the  actkm.  Bnt  up- 
on reflection  we  all  agree  that  this  case  to 
within  the  ressontng  of  the  cases  cited  from 
this  cotirt  We  are  not  to  be  underatood  aa 
taittmatlng  ttkat  every  p^won  proposing  to 
purchase  at  tressoret^  sole  for  dellnatient 
taxes  would  bo  enUtlsd  to  tbe  writ  Bnt 
one  Wb»  In  good  Ctftb,  la  person  or  by  agent, 
attends  on  the  day  derignated  1^  stat- 
ute  for  the  public  aale,  with  tbe  bitention 
of  punduiBlng,  la  within  the  rul^'  and  may, 
by  mandamna,  c»mp«l  ttiS  treasurer  t»  dis- 
charge his  duty  by  opening  tbe  sale,  and 
affording  Udders  an  opportunity  to  oonpste 
for  the  property  advertised  as  dellnquait 
The  reasoning  of  the  presmt  ddef  Justice 
In  People  v»  Btiffido  Oo.,  supra,  is  anlte  ap- 
pllcaUe  to  ttie  controvttsy.  For  Insbmoe. 
be  says:  "To  permit  ooratnlari«niers  to  ac- 
cept plans  and  Uda  therecm  at  tile  aame 
time,  ttiey  aec^rttng  sodi  as  they  approve, 
prevents  all  compeUtlon,  and  opens  ttie 
door  to  cwn^tion,  favoritism,  snd  fraud, 
and  Is  against  the  polU^  of  the  law."  A 
wanton  refusal  to  expose  proper^  for  aale, 
otta  It  has  been  advotlsed  at  the  e^tense 
of  the  coun^,  would  be  a  malfiMSance  In 
office,  and  a  fraud  alike  upon  ttie  taxpaylng 
public,  and  parties  who  bad  attended  with 
the  Intenttoa  of  Uddlng  thwefor. 

The  remaining  question  Is  bow  ttie  re- 
spimdent  shall  be  required  to  proceed.  It 
Is  plain  that  he  waa  not  a  purduser  at  the 
public  Bale,  since  it  bad  been  adjourned 
dne  die  before  fals  arrivsl,  and  the  treasurer 
refiised  to  evw  amslder  hia  Uda.  He  la 
not,  therefore,  entitled  to  catUcates  of  pxir- 
chase.  Hie  rlt^t  of  the  b«i8tirer  to  sell 
property  at  private  sale  for  ddlnquent  taxea 
depends  upon  a  previous  offu-  at  public 
sale,  and  a  return  by  Um  to  tbe  counQr 
deik,  aa  pipvlded  by  sections  112  and  118 
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of  the  rerenne  law.  Since  there  was  a 
faOan  to  offer  at  pobllc  sale,  It  follows  that 
the  treasurer  Is  now  without  authority  to 
sell  at  prirate  sale.  State  t.  Helmer,  10 
Neb.  26,  4  N.  W.  Kep.  367.  His  fault  waa 
In  the  Inception  of  the  oontroTeny,  when 
he  summarily  adjourned  the  public  sale, 
and  refused  to  the  relator  an  opportunity  to 
bid  for  the  ^niterty  advortised.  The  ar- 
gument that  the  power  to  offer  at  public  sale 
has  been  exhausted,  and  that  another  sale, 
at  this  late  date,  would  neceaattate  a  need- 
lees  expense  to  the  respondent,  la  without 
force.  Whatever  costs  or  expenses  may  at- 
t»id  a  second  notice  and  sale  are  but  the 
legitlmato  fruits  of  the  disregard  of  a  duty 
plainly  enjoined  by  law,  and  of  which  the 
respondent  cannot  now  complain.  The  char- 
acter of  the  title  which  a  purchaser  would 
acquire  througb  a  sale  In  obedience  to  a 
Judgment  of  the  court  is  not  necessarily  In- 
Tolred  in  this  controversy.  It  Is  sufficient 
that  lapse  of  time  Is  no  obstacle  to  relief 
by  mandamus,  when  sought  on  the  ground 
of  the  refusal  of  a  public  officer  to  discharge 
so  plain  a  duty.  Merrill,  Mand.  79,  192.  It 
follows  that  a  peremptory  writ  of  man- 
damus should  Issue,  requiring  the  re^ndent 
to  offer  at  public  sale,  to  the  best  bidders 
therefor,  all  lands  and  lots  upon  which  the 
taxes  assessed  for  the  year  1891  renuUn  de- 
linquent, after  giving  notice  for  the  time 
and  In  the  manner  provided  by  law. 
Writ  allowed.  Th»  other  Judges  concur. 


8TATB  ex  vsL  DALES  v.  KOORB,  State 

AnditOT. 

(Supreme  Gout  of  Nebraska.  Blarch  SO,  189S.) 

BtATB  UxiTER8ITT-r-APf>ROFRIATION  FOR  LiBHAKT 

Bdildino — VoDCH BBS— State  Fiscal  Year. 

1.  Undw  the  provlsioDS  of  the  act  makinK 
an  aKiropriation  lor  the  current  expeosea  of 
the  Btato  for  the  Teat%  ending  March  31,  1S92, 
and  March  SI,  1893,  etc.,  approved  April  6, 
1891,  whereby  an  appropriation  of  $37,000  was 
made  for  fir^roof  library  building  at  the  sUte 
Dnlveraity,  no  part  of  said  approinnation  can  he 
drawn  except  upon  proper  vonchwa  filed  with 
the  auditor  of  public  accounts. 

2.  *The  term  "voucher,"  when  used  In  con- 
nectioo  with  the  disbursement  of  money,  mean* 
a  written  or  printed  instrument  In  the  nature 
of  a  bili  of  particulars,  account,  etc.,  which 
shows  on  what  account  and  by  whet  authority 
a  particular  payment  hu  bem  made. 

3.  Then  la  no  authority  for  the  secretary 
of  the  hoard  of  reg:entB  of  the  state  nniversity 
to  draw  any  money  appropriated  for  the  uni- 
versity, or  any  of  its  hulldlnga,  except  upon 
vouchers  duly  certi6ed. 

4.  Xo  appropriation  made  by  the  legisla- 
ture will  lapse  before  the  end.  of  the  first  fiscal 
quarter  aft»  the  adjournment  of  the  next  regu- 
lar session,  onless  there  Is  a  special  provision 
In  the  act  Itself,  providing.  If  it  Is  not  used  by 
a  certain  time,  that  it  shall  lapse. 

6.  The  fiscal  year  be^nt  on  the  1st  day  of 
December  of  each  year. 
(Syllaboa  by  the  Court) 

Application  for  mandamus  by  the  state  on 
tiie  relation  of  J.  S.  Dales  against  Sugene 
Moon,  state  auditor,  to  compel  detoidant  to 


pay  certain  certificates  drawn  on  the  statf 
nniverrity  fond  tn  payment  of  labor  perform- 
ed In  bnUdlnc  tlw  onlTeEsUy  tUbauf  bolldtatg. 
Wilt  denied. 

PER  CURIAM.  This  cause  Is  sobnltted  to 
the  court  on  the  following  agreed  wtmtemtai 
of  facts: 

The  relator  sets  forth: 

First  That  he  Is  the  steward  of  tihe  Uni- 
versity of  Nebraska,  and  secreCair  of  the 
board  of  r^nts  of  said  university,  and,  as 
such,  is  duly  anOiorized  and  enuwwered  to 
draw  upon  the  auditor  of  public  accounta  of 
Nebraska,  by  proper  oertlflcates  and  voorii- 
ers.  In  due  form,  for  amounts  appropriated 
for  the  use  of  the  Unlvendty  of  Neiwa^ 
by  the  legialatnre  of  this  state. 

Second.  That  the  legislature  of  1891,  by  a 
bUl  a^roved  April  0,  1891,  appropriated  the 
sum  of  $37,000  for  the  use  and  benefit  of  the 
UiUvercdty  of  Nebraska  In  the  erection  of  a 
fireproof  library  building,  (In  part) 

Third.  That  under  this  appropriation  tb« 
university  authorities  entered  Into  a  con- 
tract, bearing  date  the  2d  day  of  July,  18^ 
with  Abraham  Roeenberry,  <MC  Omaha,  Neb.. 
In  the  sum  of  $80,948,  for  tha  erectton  of  « 
libntry  building;  sudti  building  to  be  com- 
pleted oa  or  before  the  lat  d«j  nf  Deoembtf, 
1893. 

Fourth.  That  said  Abraham  Roe^tberrr 
has  begun  work  under  this  contract,  and 
has  completed  woric  and  fomiflhed  mate 
rials  and  rendered  eervlces  under  said  con- 
tract to  the  amount  of  about  $20/100. 

Fifth.  That  the  work  upon  said  building 
was  su^nded  about  the  middle  of  Decem- 
ber last,  because  of  the  cold  weather,  and 
has  not  been  stoce  resumed  tor  the  same 
reason. 

Sixth.  Tliat  the  sold  contractor,  both  by 
the  terms  of  his  contract  and  special  or^ 
ders  from  the  univenlty  authorities,  will 
continue  this  woriE  upon  the  asld  Ubraiy 
building  under  the  said  contract  am  soon  as 
the  weather  will  p^mit 

Seventh.  That  there  Is  still  remaining  un- 
expended of  the  $37,000  appropriated  by  the 
legislature  of  1891  for  the  purpose  aforesaid, 
as  above  stated,  the  sum  of  $12,9e8;.Q2. 

Eighth.  That  this  amount  will  become  due 
the  said  contractor  under  the  said  contract 
as  the  work  progresses. 

Ninth.  The  relator  further  shows  that  on 
the  29th  day  of  Mardi,  1S93,  he  drew  a  cer- 
tificate. No.  6,337,  and  voucher,  in  the  nsoal 
and  proper  form,  upon  the  auditor  of  public 
accounts,  for  $12,968.02,  being  the  uneipen<l- 
ed  balance  of  said  appropriation.  That  no 
objection  Is  made  bf  the  aald  auditor  to  the 
form  nor  to  ttM  amount  of  asld  cetttOeate 
and  voucher. 

Tenth.  Tliat  the  said  auditor  has  returned 
the  said  certlflcate  and  vont^er,  with  a 
commtmlcatitMi  In  writing,  to  Uie  relator 
herdn,  whidi  la  as  f<dlows:  "Lincoln,  March 
29th.  1883.  J.  &  Dales,  Bsq,,  Stewmrd,  Sute 
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Univeralty.  City— My  Doar  Sir:  I  retam  to 
yon  herewith  Unlven^ty  Certificate  No. 
6^7,  drawn  tar  $12,96&0S.  on  account  of 
the  appropriatloa  made  by  the  leglslatuTe  of 
1881  for  the  erection  of  a  flrq^roof  library 
building.  Qn  part)  I  mnst  dedtne  to  pay 
the  same  at  this  timet  for  the  reason  that  It 
nowhere  appears  that  the  work  has  been 
done,  materials  famished,  m  serrlces  ren- 
dered vpm  which  this  amount  can  apply, 
this  being,  as  I  am  Informed,  the  unexpended 
balance  of  the  appropriation.  As  I  under^ 
stand  It,  tiie  contract  for  the  erectkm  of  tUa 
flr^rooCUbrary  building  does  not  prorlde  for 
the  payment  of  any  moneys  by  the  state  In 
advance.  It  seems  proper  lhat  I  durald  also 
notify  yoa  at  this  lime  ttiat  I  must  refuse 
to  Issue  any  warrants  against  this  fund 
aftor  Bfardi  81st,  1893,  toe  the  reason  lliat 
all  mmpended  balances  will  then  lapse  In- 
to the  state  treasniy.  I  am,  Tety  cmdlally, 
yonrs,  Eugene  Moore,  Auditor  P.  A** 

Eleroith.  The  relator  farther  shows  that 
under  ttds  ruling  of  flia  state  auditor  It  Is 
Impoeslble  for  him  to  now  withdraw  the 
unexpoided  balance  of  the  appnqitlatlan 
In  question  for  the  use  of  said  unlrerslty 
for  paymmts  upon  the  aalit  contract  after 
work  has  heea  resamed,  and  equally  Impos- 
sible for  him  to  draw  the  said  tmexpended 
balance  by  other  certificates  and  vondkem 
at  oOiOT  times  hereaftw  during  the  i»o> 
gresB  of  said  work. 

TwelfttL  The  relator  therefor  asks  for  an 
order  of  flds  court  fliat  the  s^  auditor 
aliall  p^  tbB  amount  of  $12,968.02  upon  the 
presentation  of  the  said  certificate  Na  6,887 
and  Tondier,  to  whlc3i  reference  Is  mai&B 
above,  or  that  tha  conrt  diall  order  that  the 
said  aadltor  shall  honor  and  pay  such  other 
certificates  and  vouchers  as  may  be  drawn 
upon  this  fond  for  payments  nndw  the  said 
contract  fbr  said  Ubraty  building,  as  the 
wortc  pn^resses,  and  at  such  times  or  within 
such  limits  as  this  court  shall  direct 

The  act  ajtprored  April  6,  1891,  provides 
that  tile  followingsnmaof  money,  or  so  much 
there<tf  as  may  be  uecessaiy.  are  hereby  ap- 
propriated ont  of  any  money  In  the  treas- 
ury, not  otherwise  ^iproprlated  for  the  pay- 
ment of  the  current  es^enses  of  the  state 
goTonment  for  the  years  ending  March  81, 
1892,  March  81,  1893,  and  to  pay  miscellane- 
ous items  ct  indebtedness  owing  by  the  state 
of  Nebraska:  "*  *  *  Fbreproof  libraiy 
building,  On  partO  937,000.  •  «  Section 
2  of  the  act  proTides  that  "the  auditor  of  pub- 
lic accounts  Is  hereby  authorized  and  re- 
quired, iqmn  the  presentation  of  the  proper 
Toudiers,  to  draw  his  warrants  on  the  stated 
funds,  and  against  the  appropriation  as  made 
In  section  one  (1)  this  act,  in  favor  of 
the  party  perfbnnlDg  Qie  service,  for  the 
amount  due,  and  sacih  warrant  ibaU  give  the 
name  of  the  person  and  nature  of  the  serv- 
ice." "Vencher"  Is  defined  in  the  Century 
Dictitmary  as  follows:  **Book,  paper,  docu- 
menc,  or  stamp,  which  serves  to  prove  the 


truth  of  accounts,  «■  to  confirm  and  estabUib 
facts  of  any  kind;  spedally  a  receipt  or 
other  wrltt^  evidence  of  the  paymmt  ct 
mon^."  The  term  "voiu:ber/'  i^en  used 
In  connection  with  the  disbursement  of  mon- 
ey, means  a  written  or  printed  instnmient 
In  the  nature  of  a  bill  of  particulars,  account, 
ete.,  which  shows  aa  what  account  and  bT 
what  authocll7  a  particular  paymoit  has 
been  made.  People  v.  Swlgert,  107  lU. 
It  will  be  observed  that  the  auditor  is  aur 
ttuHized  to  draw  his  warrant  only  In  those 
cases  where  the  proper  vouchers  are  present- 
ed to  him.  The  warrants  are  to  be  drawn 
from  time  to  time,  as  may  be  required;  the 
filing  of  voudiera  being  the  evidence  upon 
which  the  auditor  is  to  act  There  is  no  an- 
tiiority  for  the  secretary  of  the  board  of  re- 
gents  to  draw  any  portion  of  the  -appropria- 
tion except  as  he  may  present  vouchers  for 
work  or  material  expended  in  the  prosecu- 
tion of  the  contract  The  agreed  statnnent 
at  focts,  therefore,  wholly  falls  to  entitle  the 
relator  to  draw  the  mon^  in  question,  and 
the  writ  is  denied. 

But  the  appropriation  docs  not  lapse  on 
the  81st  day  of  March,  1893.  It  la  true  the 
language  of  the  act  apparently  restricts  the 
appropriation  to  Mardi  81,  1888,  but  section 
19,  art  8,  of  the  constltntlon,  provides  that 
"each  legislature  shall  make  approprlaOonB 
for  the  expenses  of  the  government  until  the 
expiration  of  1Si»  first  fiscal  quarter  after 
ttie  adjoummoit  of  Uie  next  regular  session, 
and  aU  appropriations  shall  end  with  such 
fiscal  quarter,"  etc  The  constmcaon .  of 
this  section  was  beftne  this  court  in  State  v. 
Babcoek,  22  Neb.  88,  88  N.  W.  Rep.  709.  In 
that  case  an  apiffoprlatlon  was  made  hy  the 
legislature  ct  1885  for  the  purpose  of  sink- 
ing a  wen  In  the  salt  baidn.  The  succeed- 
ing legislature  adjourned  sine  die,  March  81, 
1887,  and  It  was  h^d  tiiat  the  appropriation 
Gfmtlnued  until  August  Slst  of  that  year, 
(citing  People  v.  Swlgert,  107  HL  494;  Peo- 
Ifle  V.  lipphicott,  64  111.  256;  People  v. 
Needles,  96  HL  576,)  unless  there  is  a  q»edal 
provision  In  the  act  Its^  declaring  that  If 
the  money  Is  not  used  a  time  stated,  the 
appropriation  shall  lapse.  Under  tiie  pro- 
visions of  section  9,  art  4,  c.  88,  Oomp.  St, 
the  fiscal  year  commences  on  the  1st  day  of 
December  In  each  year  and  ends  on  the 
80th  day  ot  November.  Under  the  provisions 
of  the  oonsUtntlon,  therefore,  this  appropria- 
tion Is  available  until  the  aid  of  the  first 
fiscal  quarter  after  the  adjournment  of  flie 
preset  legislature^ 

Writ  denied.  The  other  judges  concur. 


METCALF  V.  KINCAID  et  al. 
(Supreme  Court  of  Iowa.  Jan.  80,  1893.) 

ASSIOSMEST  OP  WAOaS—VAl^lDITir. 

1.  Defendant,  an  raiploye  of  Kamlsbeo 
r^Iroad  company,  directed  an  <»rder  to  gar^ 
nlshee's  aadltor,  the  address  being  *^  Young^ 
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AudltOT."  addns  Urn  to  pa?  to  a  dedgiutoi 

person  defendant's  tialaiT  daring  the  next  aertai 
months,  and  garnlBhee  accepted  ttie  order,  and 
paid  a  part  of  the  salarr.  Btld,  that  the  or- 
der, haTfnr  been  accepted  and  acted  <hi  by 
gandahee.  thoogh  not  dlractod  to  garnlwiee  or 
to  ita  auditor  an  an  ofllcer  of  gamlihee,  oper- 
ated as  an  asslgnnient 

2.  An  assignment  of  wages  to  Im  aanad 
is  valid  if  accepted,  if  at  the  time  of  sndi  a»- 
signment  there  is  an  ezbting  emplorment 
Tirtue  of  which  wages  are  being,  and  in  the 
fatnre  may  reasonablr  be  expected  to  be, 
earned,  thon^  thore  u  no  oontraot  or  Ixod 
time  of  emploTment. 

Api>eal  from  snperlor  conrt  of  Oonncfl 
Bluffs;  J.  B.  F.  HcOee,  Judge. 

Ptoceedlng  to  hold  the  Union  Padflc  Rail- 
road Ootapanj  as  gamtsbee.  Judgment 
agalzist  garnishee,  from  which  it  appeals. 

WriiJit  &  Baldwin,  for  appellant  Wheeler 
ft  Wes^  tov  q^tellee. 

KINNB,  J.  1.  Plaintiff,  on  DeoemlMtr  SU 
1SS8,  brought  his  action  against  defmdant 
Kincald  b^ore  a  Justice  of  tlie  peace,  In 
wlildi  action  a  writ  of  attachment  was  bi- 
Boed,  under  which  the  railway  company 
was  garnished.  Motloa  of  gamli^unent  was 
served  on  the  company  December  81,  1880. 
Thereafter  the  company  answered  that  prior 
to  the  gamialuiient,  and  on  Octobw  29, 
1888,  It  accepted  the  Cidlowlng  assignment; 
"Omaha,  Oct.  20,  1880.  ICr.  B.  Xoong,  Ao- 
ditor-Dear  Sir:  Please  pay  to  Mr,  J.  J. 
Bnim,  Denver,  Oolo.,  my  salair  u  foreman 
oil  house  at  Omaha,  during  the  months  of 
Octobw,  November,  and  December,  1889, 
and  January,  F^ruary,  March,  and  April. 
1890.  account  of  my  Indelitedness  to  Mr. 
Bums  In  the  sum  of  five  hundred  dollars, 
(9500.00.)  Xoura,  truly,  J.  W.  Kincald." 
That  Bums  claimed  and  owned  ell  the 
wages  fluned  by  Kincald  as  emi^oye  of  said 
company  according  to  the  taor  of  said  as- 
rignmoit  That  ever  dnoe  Its  date  the  gar- 
nldiee  had  paid  the  wages  earned  for  the 
months  stated  in  said  order  to  Bums,  and 
oa  January  3,  1890,  paid  Bums,  under  said 
order,  tibe  wages  earned  by  Kincald.  The 
Justice  entered  Judgment  against  the  garni- 
Bheeon  Its  answers  for  $58.55.  Tba  garnishee 
sued  out  a  writ  of  error  to  the  superior  court 
of  the  dty  of  Council  Bluffs,  and  the  supe- 
rior court  affirmed  the  finding  of  the  Justice. 
At  the  proper  time  the  garnishee  caused  a 
certificate  to  be  executed  and  filed  by  the 
Judge  of  said  court  certifying  certain  ques- 
tions of  law  to  tills  court  for  ito  detormlna- 
Hon.  We  need  not  set  out  the  certificate. 
ObJectlMi  Is  made  thereto,  but  we  think  it 
Boffldently  indicates  the  questions  presented 
for  our  consideration.  They  inrolTc:  (1)  The 
right  of  a  perscm  In  the  employ  of  another  to 
assign  future  earnings,  in  the  absence  of  a 
contract  under  which  the  wages  are  to  be 
earned,  so  as  to  rest  In  the  astfgnee  all  the 
right  title,  and  interest  of  the  assignee  to  the 
same.  (2)  Whether,  in  case  on  existing 
contiact  la  necessary  to  the  validity  of  ttie 


assignment,  tiiere  Is  any  presumpthm  that 
defendant  was  woridng  under  such  a  con- 
tzact,  or  must  the  contract  be  pleaded  and 
proved?  (8)  Does  the  Instnummt  set  out  In 
law  amount  to  an  asaAgnment,  so  as  to 
vest  In  Bums  the  wages  earned  by  Kincald. 
to  the  ezdusloa  of  the  attadbtaig  credtton! 

2.  The  last  question  la  first  argued  coun- 
seL  It  Is  Insisted  by  plaintiff  that,  as  the 
order  was  addressed  to  "B.  Yoong,  Andltor." 
U  would  not  bind  the  railway  company,  and 
tiiAt  an  acoeptnnce  of  it  by  the  garnishee 
would  not.  at  least  as  against  ^alntlfl,  tdnd 
the  company,  l^ue.  the  order  is  not  direct- 
ed to  the  railway  company,  nor,  ml  Ito  face, 
to  Toung  as  an  official  of  the  company;  but 
It  has  often  been  held  that  no  particular 
form  of  words  need  be  used  to  constitute  an 
assignment  of  a  debt  All  that  Is  necessaxr 
Is  tliat  the  intent  to  effectuate  an  aarigmnait 
shall  deariy  appear,  niat  Intott  may  ap- 
pear from  the  writing  Itself,  or  It  may  bo 
Aown  otherwise.  Moore  v.  Lowrey,  25 
IowB,338;  McWllllams  v.  Webb,  S3  Iowa.  577; 
1  Amer.  St  Bag.  Bnc.  Xaw,  834;  Ih«ke, 
Attachm.  I  S26.  As  has  been  said:  "When 
the  appropriation  ot  the  property  Is  made 
by  the  assignor  and  aco^rted  by  tba  as- 
signee, the  particular  fbrm  in  iirtileh  the 
thing  is  done  Is  ot  little  momait  and  tiie 
assignment  will  be  sustained."  Id.  1  520. 
Mow,  It  is  clear  from  the  assignm^t  Itself, 
and  from  the  further  fact  that  It  has  been 
accepted  and  In  part  acted  upon,  and  the 
asrignee  has  received  in  part  the  benefits 
sought  to  be  conflened  by  the  aartgnment, 
that  the  intention  was  to  assign  certain  fu- 
ture earnings  of  Kincald,  which  were  to 
accrue  from  the  railroad  company  to  Butna. 
That  all  the  parties  so  understood  It  Is  ap- 
parent from  the  fact  that  all  of  them  have 
treated  the  order  aa  directed  in  fact  to  the 
railroad  company  through  its  proper  offldaL 
Ihe  fact  that  the  ordw  is  Informally  drawn 
Is  of  no  importance  in  view  of  the  effect 
given  it  by  the  parties  and  their  maidfest 
Intoit  The  law  is  w^  settled  that  plain- 
tiff can  occupy  no  better  position  with  re- 
q»ect  to  the  fund  in  controversy  than  could 
defendant  Gould  defendant  after  signing 
such  an  ordor,  and  after  Its  acceptance  by 
the  real  party  to  whom  he  intoided  to 
direct  it  successfully  maintain  an  action 
against  the  company,  who  had  acted  upon 
It  and  paid  out  money  on  the  falUi  of  It? 
fiurely  not  The  gamiahee  cannot  becanae  oC 
his  garnishment  be  placed  In  any  more 
favorable  or  unfavorable  position  than  de- 
fendant would  be  in  If  he  was  smrlrtTig  to 
enforce  his  claim.  Smith  v.  Qarbe,  0  Iowa, 
241;  Flfield  v.  Wood.  Id.  240;  Huntlngtom  v. 
Bisdon,  43  Iowa,  517;  Victor  v.  Insurance 
Co.,  3S  Iowa,  210;  Oox  v.  Rnss^  44  Iowa. 
556.  Bven  a  bill  which  has  been  aeo^ted 
is  good  against  the  acceptor  thon^  tiiere 
was  no  drawee  named  therein.  DmnM.  Neg- 
InsL  I  07.  If,  then,  Klncald's  wages  were 
In  law  assignabte,— a  ijuestlai  hereafter  cMh- 
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aidered.—the  order,  having  been  Intended  to 
assign  tliem  to  Bnrni,  and  having  been  ao 
cepted  and  acted  upon,  ia,  though  informal. 
efTectual  as  an  assignment 

a  The  first  question  certified,  In  sabstance, 
fa  whether  one  can  aaalgn  hia  futore  eamlnga 
so  as  to  rest  the  same  In  bis  aarignee,  free 
from  the  dalms  of  attacfabig  creditors;  and, 
If  so.  can  a  vaUOA  asrignmait  be  made  ot 
wasea  In  the  abaence  of  a  contract  nnder 
which  the  wages  are  to  be  earned?  A 
great  many  cases  have  been  decided  tottdi- 
Ing  this  question.  We  diall  rtder  to  few  of 
them  to  show  that  the  concluakin  we  hftva 
reached  flnda  abundant  support  It  has  been 
that  a  st^ool  teacher  who  waa  Indebted 
to  another  had  tibe  legal  right  to  make  an 
aaslgnmwit  of  his  wages  to  accrue  under  hla 
contract  with  tha  district,  and  when  he  drew 
an  order  on  the  district  treasurer  In  favor  of 
hia  creditor,  which  was  accepted  by  the 
proper  officers  ot  the  district,  conditioned,  on 
bis  completing  his  ccmtract,  and  the  creditor 
authorized  the  district  secretary  to  draw  the 
money  for  him,  which  he  did  b^ore  he  waa 
garnished,  that  the  fond  was  not  aubject  to 
gamishmeait  by  credttora  the  teacher. 
Jcduaon  V.  Pace,  7S  HL  143;  Ruple  r.  Bind- 
ley.  91  Pa.  St  290.  So  it  has  often  been 
held  tlut  when  one  aaaigns  wages  to  be 
earned  under  an  engagement  then  existing, 
and  when  he  waa  actually  at  wwk  there- 
under, at  a  fixed  price,  payable  at  a  certain 
time,  though  no  contract  of  employment  ex- 
lated  for  any  at^nilnted  time,  yet  au^  an 
assignment  if  accepted,  would  be  good  as 
against  a  garnishment  by  credltora  of  the 
assignor.  Taylor  v.  Lynch,  6  Gray.  48; 
Lannan  v.  Smith,  7  Qray,  150;  Hartley  v. 
Tapley,  2  Gray,  tSGC;  Weed  t.  Jewett  7 
Mete  (Mass.)  808;  Brackett  v.  Bloke.  Id. 
335 ;  Emery  v.  Lawrence,  8  Cosh.  It^ ; 
Thayw  v.  Kelley,  28  Vt  18;  Augur  v.  Padc- 
tng  Oo-.  89  Conn.  586;  Garland  v.  Harrington, 
&1  N.  H.  400;  Wallace  r.  Chair  Co..  18 
Gray,  208;  8  Pom.  S^q.  Jur.  f  1280;  Drake, 
Attochm.  I  612;  1  Amer.  &  Eng.  Bnc.  Law, 
p.  828.  And  it  has  been  held  that  such  an 
aasignment  la  good  In  the  abeeuce  of  an  ex- 
preea  contract  fixing  a  time  of  employment, 
as  where  the  assignor,  when  he  executed 
the  aasignment.  was  employed  at  piece  work 
or  by  the  day.  Lannan  v.  Smith,  7  Gray, 
150;  Kane  v.  Clongh,  36  Mich.  498.  It  is 
equally  well  settled  that  an  assignment  of 
wages  exi>ected  to  be  earned  In  the  future, 
and  not  baaed  upon  an  existing  contract,  en- 
gagement, or  employment.  Is  void.  Mulhall 
T.  Qnlnn.  1  Gray,  105;  Jermyn  t.  Moffitt.  75 
Fa.  8L  402;  Ruple  Bindley,  01  Pa.  St 
296;  Morrill  v.  Noyes,  58  Me.  458;  Runnells 
V.  Boaquet  60  N.  H.  38;  Railroad  Co.  v. 
Woodrlng.  116  Pa.  St  518,  9  Atl.  Rep.  08. 
Tbe  dlattnethm  between  the  two  classes  of 
caaes  la  this:  In  the  one  an  attempt  is  made 
to  assign  something  which  exists  In  expect- 
ancy only.  In  such  a  caae  it  ia  apparent  that 
there  is  ao thing  to  assign.    The  expectancy 


may  never  become  a  reality.  Tbe  earning  of 
wages  or  the  accumulation  of  property  in 
aadi  a  case  will  depend  m  the  ability  of  the 
assignor  to  procure  employment  in  the  future. 
There  is  no  present  onployment  iriilch  may 
reasonably  be  expected  to  result  In  the  earn- 
ing of  wage&  In  tike  other  class  of  cases 
one  faaa  entered  into  a  contract  or  upon  an 
employment  whereby,  in  the  ordinary  course 
of  events,  wages  will  be  earned  or  property 
acquired  as  the  direct  result  of  the  contract, 
emidoyment  or  engagement  The  true  rule 
la  that  OB  aasignment  wagea  to  be  earned 
la  good  If  acropted,  and  If  at  the  time  It  la 
made  there  la  an  existing  engagement  or  em- 
ployment by  virtue  of  which  wages  are  being, 
and  In  future  may  reaaonah^  be  expected  to 
be,  earned,  even  tfaoofi^  there  Is  no  contract 
or  fixed  time  of  emi^oyment  And  In  the 
case  ct  a  contract  for  wortc  or  labor  an  as- 
slgnmwt  of  the  fmlts  of  it  may  be  good 
thou^  the  labor  to  be  performed  under  It 
has  not  yet  been  commenced.  The  flrat  and 
third  questions,  then,  must  be  answered  in 
the  afilmiative;  and  as  we  hold  that  the 
exlatenee  of  a  contract  is  not  necessary  If  tbe 
aadgnmractt  la  based  on  wagea  to  be  earned  in 
an  exisdng  employment,  we  need  not  «on- 
slder  the  aecood  quastioa.  Bevecaed. 


In  ra  SLOHAK. 
(Supreme  Court  ot  UteUgan.  AprD  7.  1803.) 

COKTBHPT— PdSIKHMBXT. 

How.  St  I  7285,  which  provtdes  that 

ponlsfament  for  oootempt  may  be  by  fine  not 
exceedtag  $250,  or  by  imivlMament  not  exceed- 
hig  80  &ys,  or  both,  at  the  diaeretlon  of  the 
court,  ana  that  any  one  committed  to  prison 
on  the  nonpayment  of  any  fine  shall  be  dis- 
charged at  the  expiration  of  30  days,  does  not 
anthoriaa  the  Imposition  of  a  fine,  ta  be  paid 
witlilu  a  time  apeciSed,  an<U  in  default  of  pay- 
ment within  the  required  time,  to  Imprison- 
ment for  a  cortain  number  of  days,  since  the 
offender  is  sititled  to  bis  discharge  at  any 
time  on  the  payment  of  the  fine. 

Certiorari  to  ctroult  oourt,  Wayne  oonnty; 
Coroellua  J.  Rellly,  Judge. 

Certiorari  by  Adolph  Sloman  to  review- 
two  orders  made  by  CorQeilua  J.  ReUly, 
drcutt  Judge  of  Wayne  county^  pnnlshtng 
petfttoner  for  oootampt  OhlMB  vaeatedL 

Sloman,  Moore  A  Dnffie.  (James  B.  Pound. 

ot  counsel,)  for  petJtl<mer. 

GRANT.  J.  Plaintiff  la  an  attorney  at 
law,  and  was  engaged  In  the  trial  of  a 
slander  suit  wherehi  Archibald  W.  Beers 
was  plaintiff  and  Charles  M.  Payment  waa 
defendant  Defendant  waa  the  presiding 
judge.  During  the  progress  of  the  trial  th» 
court  entered  an  order  finding  plaintiff  guilty 
of  contempt,  oommltted  In  the  immediate 
view  and  presence  of  the  court,  and  Impos- 
ing a  penalty  ^erefor.  At  the  oonduBion 
of  the  trial,  and  after  the  jury  had  retired 
for  oonaultation,  the  oourt  found  pialnttir 
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guilty  of  another  c^mtempt,  for  which  a 
penalty  was  Imposed.  The  Tolldltr  of  these 
orders  Is  the  question  for  determination. 
By  the  first  order  It  was  adjudged  that 
plaintiff  pay  to  the  clerk  of  the  court,  on 
or  before  Norember  17,  1801,  at  9:30  A.  M., 
a  fine  of  $10,  and  that  In  default  thereof 
he  be  confined  in  the  county  Jail  a  period 
of  24  hours.  By  the  second  order  plain tift 
was  sentenced  to  pay  a  fine  of  $25,  and  In 
default  thereof  that  he  be  Imprisoned  In 
the  county  jail  for  a  period  of  48  hours 
from  that  time.  The  statute  provides  that 
punishment  for  contempts  may  be  by  fine 
or  by  imprisonment,  or  both,  at  the  discre- 
tion of  the  court,  but  the  fine  shall  not  ex- 
ceed the  sum  of  $250  nor  the  imprisonment 
30  days;  and  when  any  person  shall  be  com- 
mitted to  prison  for  the  nonpayment  of  an; 
such  fine  he  shall  be  discharged  at  the  ex- 
piratltm  of  30  days.  How.  St  I  7235. 
Nelthw  of  these  sentences  was  in  oompli- 
auoe  with  the  statute.  They  were  both  In 
the  altematlTe.  The  Imprisonment  was  not 
Imposed  to  secure  the  payment  of  the  fine, 
nor  was  It,  within  the  meaning  of  the 
statute,  for  Its  nonpaymoit  When  the  Im- 
prisonment Is  for  the  nonpayment,  the 
party  Is  entitled  to  his  discharge  at  any 
time  upon  payment,  and  to  a  discharge  ab- 
solutely- at  the  expiration  of  30  days  If  he 
has  not  paid.  By  the  term's  of  these  sen- 
tencee  thfi  alternative  was  presented  to  the 
plaintiff  either  to  pay  within  the  time  spec- 
ified, or  be  imprisoned  for  a  Q>eclfled  time 
without  the  Tight  to  be  released  upon  pay- 
ment The  cose  Is  ruled  by  Turner  v. 
Smith,  00  Mich.  309,  51  N.  W.  Bep.  2S2. 
The  proTldons  of  the  statute  In  that  case 
in  prodding  for  a  punishment  are  identical 
with  the  statute  in  this  case.  The  onlers 
must  therefore  be  vacated.  No  costs  ^111 
be  allowed.  The  other  Justices  concurred. 


LAPPRBAD  V.  OITT  OF  DETROIT. 
(Supreme  Court  of  Michigan.  April  7,  1893.) 
Dbfbctive  Bidbwalks— Evidbsce  of  Notice. 
In  -an  action  agalnat  a  city  for  injuries 
resnltlnE  from  a  fali  on  a  defective  sidewalk, 
caused  by  the  settling  of  the  wallc,  leaving  it» 
stump  of  a  tree  projecting,  plaintiff,  to  prove 
notice,  offwed  fbnr  raoIntionB  of  the  dty  coun- 
cil, dated  more  than  a  year  before  the  acci- 
dent, to  the  effect  that  obstructions  in  the  form 
of  trees  should  be  removed,  and  the  walk 
placed  in  Its  proper  line,  and  that  a  tree  in  the 
aenter  of  the  walk  should  be  cut  down.  Bdd, 
that  there  was  no  evidence  of  actual  notice  to 
the  city  of  the  defect,  as  the  resolutions  were 
passed  \fhUa  the  tree  was  standing. 

Brror  tc  drcuit  court  Wayne  county; 
^nry  N.  BreTOort,  Judge. 

Action  for  damages  JosepUna  Lappread 
against  the  city  of  Detroit  for  personal  In- 
Jtuiea  neakna  !>y  a  fiiU  on  a  def  ecttve  side- 


walk. There  was  a  Judgment  for  plaintiff, 
and  defendant  brings  error.  Reveraed. 

The  other  facts  fully  ^pear  In  Oie  follow- 
ing statement  by  GRANT,  J.: 

On  the  evoiing  of  December  24, 1889.  plain- 
tiff fell  upon  a  sidewalk,  and  dalms  to  have 
been  Injured.  The  negligence  allied  con- 
sisted In  the  settling  of  the  sidewalk,  and 
leaving  the  stump  of  a  small  tree  projecting 
alwve  It  The  sidewalk  was  situated  Ld  a 
portion  of  the  dty  where  travel  Is  compara- 
tively slight  No  actual  notice  of  the  defect 
to  the  city  was  shown.  Plaintiff's  counsel, 
for  the  purpose  of  showing  that  the  dty  had 
notice  of  the  unfit  and  unsafe  condition  of 
the  sidewalk,  offered  In  evldoice  four  resolu- 
tions of  the  common  council,  dated  respec- 
tively October  11.  October  25,  1887.  and 
February  21  and  April  10.  1888,  which  were 
received  imder  objection  and  exception.  The 
first  resolution  directed  all  the  obstmcUoas 
In  the  form  of  trees  on  the  north  side  of 
Fort  street,  between  McKlnstry  and  Tj>nring 
avenues,  to  be  removed,  and  the  sidewalk 
placed  in  Its  proper  line  for  public  safeQr. 
The  second  directed  the  same  sidewalk  to  be 
placed  in  its  proper  line,  as  it  was  danger- 
ous to  public  trav^  The  third  directed  the 
same  tddewalk  to  be  rebuilt,  aa  It  had  been 
torn  up  by  the  owner  of  the  adjoining  lot. 
and  that  an  obstruction  In  the  form  of  a 
tree  be  cut  down,  as  It  stood  in  the  center  of 
the  sidewalk.  The  fourth  <Hie  reqnlTed  tlie 
board  of  public  works  to  show  cause  whT 
the  tree  In  the  center  of  this  sidewalk  ahouia 
not  be  cut  down,  as  It  was  an  obstruction  to 
publlb  traveL  These  reeolutions  were  offered 
by  Alderman  Mclntyre. 

.  Park  ft  HenderBon,  for  appeSlaot.  Jidin  J. 
Speed  and  Tliomas  T.  Leete,  Jr.,  for  i^pdlee. 

ORANT,  J.,  (after  stating  the  fiicta)  1. 
These  resolutions  were  incompetent  They 
had  no  tendeaicy  to  show  any  notice  of  the 
alleged  defect  to  the  dty,  nor  any  knowledge 
thereof  on  its  part  lliey  appear  to  liave 
been  passed  while  the  tree  was  standing. 
But.  evan  If  any  or  aU  ot  them  had  beoi 
passed  after  the  tree  had  bem  cat  down, 
they  would  not  have  bera  evidence  of  notice, 
^ther  actual  or  constmcUTe,  for  when  the 
tree  was  cut  the  stump  was  even  with  the 
sidewalk.  Such  was  the  theory  of  the  dec- 
laration. The  circuit  Judge  instmcted  the 
Jury  that  they  constituted  the  <mly  evidence 
of  notice. 

2.  The  court  erred  in  not  instructing  the 
Jury,  as  requested,  that  there  was  no  evidence 
of  actual  notice  to  d^endant  of  tba  allied 
d^ect 

There  are  other  errors  in  the  diarge  of  the 
court,  but  AS  they  arose  out  of  tlie  emna  al- 
ready msntiinied,  It  Is  mmeceanuy  to  lefn 
to  them.  Judgment  reversed,  and  a  new  trial 
ordered.  The  other  JusttoeB  ooncorred. 
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HA.THAWAT  et  ml.  t.  JUDIB. 
(Snpreme  Oonrt  of  Mtchigan.  April  7,  iSBH.) 
AoBNOT— Etidbsce— Ql'Kstios  for  Jcrt. 
Defendant  called  on  plaintiff*!  agent 
representing  that  Iw  dedred  to  purchase  mm- 
ber.  and,  aft«  looking  at  a  pile,  said  it  wai 
the  kind  he  wanted,  and  that  he  woald  lend 
for  BOme  of  It  short!?.  A  few  dajs  thereafter 
defendant'!  eouain  called,  saring  ne  had  come 
for  the  lumber  defendant  had  booi^t,  and 
plaintiff  measnred  off  a  certain  amount,  which 
defendant  had  selected,  and  It  was  carried 
away  hj  defendant*!  coosin.  Held,  in  an  ac- 
tion to  recorer  the  price  oi  the  Inmber,  that  the 
court  emd  In  directing  a  verdiet  ftir  defoid- 
ant,  rince  the  fitcts  shown  and  infemwes  dedn- 
cible  therefrom  might  lead  to  the  condosion 
that  defendant's  cousin  was  acting  In  his  b*> 
half  in  taking  th«  Inmber  away. 

Error  to  drcult  oonr^  Can  oouaty; 
Thomfifl  0*Hara.  Jodge. 

Aottoa  Yty  Hathaway  &  LlndAl^  agnhut 
Frank  Judle  to  reoorar  the  price  of  himbcr 
alleged  to  have  beeo  purchowid  firoui  them 
by  defttidant  There  vai  judgment  for  de- 
fend  ant,  and  plain tifTs  bring  error.  Be- 
versed. 

Charles  B.  Sweet  (Howell  &  Oarr,  <tf 
counad.)  for  appdlant*  P.  J.  Atwell,  for 
appellee. 

LONG,  J.  This  eanse  was  oommenoed  hi 
Jnstlce'B  conrt,  i^ere  plaintiff  had  Jodg* 
meat  Iwxendant  appealed  to  the  droolt 
On  the  trial  thwe  before  a  jury,  flie  ooort 
directed  a  raiUct  in  faror  of.  the  dediend- 
ant  TbB  phdntlff  firm  was  doing  a  lumber 
bnslneas  at  Decatur.  The  action  was 
brought  to  recorer  for  the  ralne  of  2,300 
feet  of  hemlock  lumber,  valued  at  $23.  Olie 
plnlntUCi  were  represented  at  Decatur  by 
Mr.  En^e;  On  the  day  the  sale  was  made 
for  which  the  action  is  brought,  Mr.  Bngle 
had  put  the  business  in  charge  of  one 
James  Tan  Hlse,  who  was  called  as  a  wit- 
ness, and  tesOfled  substantial^  that  Frank 
Judie,  Uie  defendant,  came  there,  and 
wanted  some  lumber  to  build  a  shed  tor  a 
picket  milL  He  looked  at  the  lumbw,  said 
It  was  what  he  wanted,  and  witness  tf^ 
him  he  oould  have  it  for  $10  per  thousand. 
Jndie  said  his  cousin,  C.  E.  Judie,  was  go- 
ing to  put  up  the  picket  mill,  but  that  he 
was  threshing,  and  had  not  collected  his 
pay  yet,  and  be  came  orer  to  buy  the  lum- 
ber and  put  up  the  shed.  Mr.  Van  Hlse  re- 
ported the  matter  to  ICr.  Engle  when  he 
returned.  The  witness  was  asked  what  he 
said  to  iSr.  Engte  about  it  This  was  ob- 
jected to,  and  objection  sustained,  to  which 
plaintiffs  excepted.  On  cross-examination 
he  further  testified  that  the  defendant  did 
not  select  any  particular  lumber,  but  said 
he  would  aend  for  the  lumber  In  a  few 
days,  and  that  he  was  suited  with  that  in 
the  pile  at  which  be  looked.  Mr.  Engle 
was  called,  and  asked  what  report  Van 
Hlse  made  to  him  about  fbe  transaction, 
but  the  court,  under  objcotton,  ezohided 


the  question.  He  testified  that  C.  E.  Judie 
called  a  few  days  after  Van  Hlse  reported 
the  fact  of  defendanfa  being  there;  that 
B.  Judie  said  he  oame  for  'the  lumber 
that  Prank  Judle  had  bought;  that  he  meas- 
ured off  1,500  feet  from  the  pile  Van  Hlse 
had  said  Judle  wanted  It  from,  which  G. 
E.  Judie  took  away,  and  witness  charged 
it  up  to  the  defendant  O.  EL  Judle  also 
took  800  feet  more  the  next  day,  which 
Eni^e  charged  to  the  defoidant  Bugle  told 
the  parties  that  It  was  the  lumber  Frank 
Judie  bou^t  The  plaintiffs  then  rested 
th^  case.  The  defendant  called  no  wit- 
nesses, whoenpon  the  court  directed  the 
Tcrdict  in  faror  of  the  defendant  We  think 
the  court  was  In  error.  Hie  question  was 
for  the  jury,  under  the  drcumstanoes  here 
stated.  The  facts  shown  and  the  inferences 
to  be  drawn  from  them  might  properly 
lead  to  die  conclusion  that  G.  B.  Judle  was 
aotlng  In  b^ialf  ot  the  defendant  In  taking 
the  lumber  away.  Def aidant,  while  inspect- 
ing it  had  pointed  out  what  he  wanted.  Wi 
spoke  of  G.  E.  Judle  In  his  talk  with  Van 
Hlse,  and  promised  to  send  tor  It  in  a  few 
days.  When  O.  B.  Judle  oame  he  said  it 
was  for  the  lumber  the  defendant  had  pur- 
chased. The  judgment  must  be  rerersed, 
and  a  new  trial  (Kdered.  The  oQur  jus- 
tices ooncurred 


MWRRTMAN  t.  JAOKSON  OIKUUIT 
JUDOB. 

(Supreme  Goort  of  Michigan.  April  7,  IfiOS.) 

AFPBAL— FHOM  FaOBATB  CODBT— FlLINO  RECORD. 

Bess.  Laws  1887,  No.  174  which  re- 
qolres  an  appellant  from  the  deaslon  of  tha 
probate  court  to  file  the  record  in  the  drcolt 
court  within  SO  days  after  taking  the  appeal, 
and  which  declares  ibat,  "<m  bis  failure  so  to 
do,  such  ^esl  shall  osase  to  be  of  effect,  and 
that  the  orier  or  decree  appealed  from  shall 
stand  as  thou^  such  appeal  had  not  been 
taken,"  is  a  mandatory  statute;  and  where 
the  record  is  not  filed  within  the  required 
time  the  appeal  should  be  dismissed,  on  appd- 
lee's  motion,  though  it  is  filed  after  ue  muong 
of  the  motion,  and  before  the  hearing. 

Bfandamufl  by  Howard  L.  Merrlman  against 
the  drcult  judge  of  Jadcson  county  to  compel 
respondent  to  dismiss  an  appeal  taken  to  the 
circuit  court  from  the  probate  court  Writ 
Issued. 

Barkworth  &  Blair,  for  retator.  Gliomas 
A.  Wllatm,  for  respondent 

HOOKER,  0.  J.  The  win  of  Maiy  W. 
Merriman  having  been  admitted  to  probate 
an  appeal  was  taken  upon  Norember  25, 
1892,  to  the  drcult  court  for  the  coimty  of 
I  Jackson.  On  the  25tb  day  of  January,  1893, 
none  of  the  papers  required  by  Act  No.  174 
of  the  Session  Laws  of  1887  had  been  filed 
in  the  drcult  court  and  proponent  (the  re- 
lator) obtained  from  the  daft  a  certlflcato 
to  that  effect,  and  filed  the  same  with  the 
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probata  judge,  and  wrred  notice  npoa  con- 
testant's counKl  9C  a  motioa  to  dlamlsB  said 
appeal.  A  few  boun  later  the  required 
papen  were  filed,  and  iqKm  the  heailQS  of 
said  motion  It  was  denied.  Belator  asks  re* 
lief  by  mandamus  to  compd  such  diwmlBsal. 

PreTlons  to  the  amendment  o£  section  6782, 
How.  St.  (see  Laws  1887,  Act  174.)  tiw  law 
pertfUntnc  to  appeals  from  probate  court  was 
substantiaUr  as  f<^ws:  Any  person  ag- 
grieved by  an  erder  m  decree  of  a  probate 
Judge  ml^t  appeal  to  the  drcidt  eoort,  1^ 
filing  a  notice  thereof  yiltb  the  Judge  of  pro- 
bate, togethtK  with  the  etatut<n7  bond,  with- 
in 60  days  from  the  date  of  the  act  appealed 
from.  How.  8t  H  6779,  6780b  This  waa  to 
be  follewad  by  a  notice  to  the  adTwse  party, 
with  the  reasons  tor  appeal,  to  be  i^tod  Ib 
sooh  manner  as  the  probate  etmrt  fhouU  dtaeet, 
at  least  14  di^  before  the  appeal  should  be 
entered  In  ttte  drcqlt  court  B^w.  St  | 
6781.  The  next  section  (6782)  made  it  the 
duty  of  the  appellant  to  procure  aqd  file  in 
the  drcuit  court  cerUfled  copies  of  certain 
papers,  wul  evidence  of  flUag  the  bond,  and 
notkse  to  the  adverse  party.  Under  theee 
provWonSk  the  only  essential  requisite  to  an 
appeal  seems  to  have  been  the  filing  of  the 
notice  and  bond  required  by  sections  6778 
and  6780.  The  notloe  to  be  served  upon  the 
adverse  party  was  not  lndlspenaatd«b  ftod  flie 
appeal  was  not  necessarily  subject  to  die* 
missal  for  want  of  tt  Simpson  v.  Railroad 
Ca,  88  Iflch.  626.  No  time  was  fixed  by  the 
statute  (section  6782)  within  whldi  the  rec- 
ord was  required  to  be  filed  by  the  aroellant 
SectiMt  6790,  hovevw;  authorised  the  drcolt 
court  to  afflnn  the  decree  of  the  probate 
court  U  the  appeal  vas  not  prosecuted  with 
reasonable  dHlgencfc  To  relieve  against  the 
hardship  of  the  requirement  of  section  6T79,  ; 
requiring  notice  of  appeal  and  bond  to  be 
filed  within  60  days.  It  mm  provided  by  Be&> 
tifm  67M  that  an  agfpieved  party  who,  with- 
out deftiult  on  his  parb  should,  from  any  I 
cause,  have  omitted  to  oompla^  or  prosecute 
hie  appeal  accwdlng  to  law,  might  be  al- 
lowed to  take  an  lyipeal,  If  It  should  be  made 
to  appear  that  Justice  rewind  a  revision  of 
the  case,  on  petition  to  be  filed  within  a 
period  named.  As  the  law  then  stood,  ap- 
peals were  required  to  be  talc^  within  60 
days,  and  latihes  did  not  divest  the  court  of 
Jurisdiction,  though  It  might  be  the  basis  of 
an  appeal  to  the  discretion  of  the  court  On 
the  other  hand  ttie  court  might  rdteve  a 
person  from  the  conseqnoicea  of  a  falhire  to 
appeal  seasimably.  This  power  remains,  ex- 
cept aa  It  may  be  Umlted  by  Act  174,  above 
moitloned.  This  act  amended  sectiwi  6782 
by  requiring  the  appelant  to  file  14>  record 
within  80  days  after  taking  an  appeal,  and. 
In  case  of  «  failure  to  do  so  within  each  time. 
It  declared  **that  siMfh  appeal  shall  cease  to 
be  of  efltect,  and  the  ordw  w  decree  so  ap- 
pealed from  shall  stand  aa  tiunigh  such  ap- 
peal bad  not  been  tak^"  The  certlficfttw  of 
the  clerk  of  the  drcvlt  court  vhen  filed  In. 


Uie  probate  court  ms  made  evidence  of  the 

fact 

It  Is  suggested  that  this  Is  not  a  Esasdatory 
statute,  and  that  If  It  were,  the  drcolt  court 
would  stm  have  power  to  allow  an  appeal, 
under  section  6790,  upon  a  proper  ritowlng. 
'Whether  an  appeal  can  be  said  to  be  lost, 
wlttiout  his  own  default,  one  wtto  fiUb  to 
file  his  record,  and  whether  the  power  to 
permit  an  s^eal  under  section  6790  remains, 
in  view  of  the  f&ct  that  section  6782.  us 
amended,  provides  Hs  own  period  within 
which  relief  from  Its  provlaloDs  may  be  afr 
forded,  are  pertinent  questions  upon  the  last 
point  which  we  do  not  find  It  necessary  to 
dedde  upon  this  motkm. 

It  Is  urged  that  section  6T40  of  Howdl's 
Statutes,  providing  for  chancery  aroe*lB<  ^ 
similar  to  the  statute  In  qiueetion,  and  that 
such  statute,  0.  e.  section  6740J  has  been  con- 
strued as  directory,  and  motions  to  dismiss 
dolled,  in  several  cases  dted.  Oarratt  v. 
litdifleld,  10  Mich.  451;  Beebe  Young;  13 
Mich.  221;  Baboock  v.  Twist  16  Mich.  282; 
Verphmk  v.  Hall,  21  Mich.  469.  An  Investl- 
gation  will  fOiow  that  section  6740,  which  la 
sivposed  to  contain  analogous  i>rovMona  to 
Act  17^  Laws  1887,  lifqaestlaa  here^  was  not 
construed  by  the  court  In  fltb/er  of  the  eases- 
dted.  The  provision  mentioned  is  the  follow- 
ing Tis.:  "And  If  an  ivpeUant  ehould  ne^ect 
to  pey  to  nich  register  the  tee  for  ntoktaig  tile 
return,  for  ttlrty  days  after  aiKb  appeal  bae 
been  perfected,  bm  skaM  be  denned  to  have 
waived  hla  uppea^  aad  the  tmtHiam  may  at 
once  proceed  toaiftw»  Us  deoreoh  tbe  aaow 
as  U  no  awMl  M  been  takep-**  This  pro- 
vlslim  was  first  made  a  i»rt  of  the  law.  In 
ISZl.  See  lawn  1871,  p.  76.  All  oC  the  casea 
mentioned  were  decided  before  the  passajK 
of  that  act  and  under  provldons  foond  in 
Oomp.  Laws  1867,  |  3089;  Laws  1898,  p^  S. 
TbB  law  of  1871  placed  this  UmttatifflL  on  the 
rij^t  to  ftppeal,  and  Its  provlakms  are  plain. 
I  No  case  has  been  found  which  deaJLea  the 
poww  at  flie  lei^alature  to  place  sndi  a 
UnUtati(»i  w  eoadithm  upcm  the  right  to  ai^ 
peal  chancery  cases,  nor  ha*  one  been  founct 
comtndng  tt  in  this  state.  The  first  cane 
cited  (Qarratt  v.  Utdifleld)  rimply  says  ttiat. 
"we  bave  never  dismissed  an  anieal  In 
chancery  for  the  faihure  to  cause  the  return 
to  be  filed  within  the  time  spedfled,  when 
it  was  made  and  filed  before  the  notion  to 
dismiss  was  called  up,"  Babcoc^  v.  Twisty 
16  Mich.  282,  was  "on  aU  fours"  with  thl» 
case.  Beebe  v.  Tonng,  13  lOch.  221,  wan  a 
motitm.  to  dismiss  because  the  return  was 
made  by  the  derk  to  tt»  wrong  offloa.  The 
court  h^  that  the  statute  (Laws  1858,  p.  5) 
was  directory.  Verplaxik  v.  HaU,  21  Mli^ 
460,  was  a  motion  to  dismiss  <m  thet  gnwnd 
that  a  deposition  was  not  returned  with  the 
rest  of  the  record.  The  motion  wan  dmlad; 
and  this  caae,  the  latest  of  the  four,  was  de- 
cided In.  this  court  In  October,  1870}  asarly  a 
year  before  fiie  hiw  of  1871  went  into  effect 
Our  attoitloa  Is  called  to  the  caae  of  Snyder 
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T.  arcalt  Judge,  80  Mkh.  4S  N.  W.  Bop. 
586,  where  a  aiqaUar  case  1b  decided.  It 
fllffers  from  ttOi  only  In  tliat  tbe  record  waa 
perfected  before  any  move  was  made  bj  the 
appellee,  and  that  there  were  some  drcum- 
stances  wtalcSi  the  court  looked  upon  as  a 
waiver  of  the  jutisdictional  question,  espe- 
cially &s  there  was  yet  time  to  have  moved 
within  the  104ay8  proTiaion  when  the  aUeged 
waiver  occurred.  In  this  last  particular  there 
Is  a  plain  distinction  between  that  case  and 
this,  and  the  court  seems  to  have  baaed  its 
dedkon  upon  that  ground.  In  this  case  noth- 
ing In  the  nature  of  a  waiver  of  the  jurisdic- 
tional question  appears.  If  the  amendment 
made  by  the  act  of  1887  Is  to.  be  considered 
more  than  idle  words,  we  must  give  it  the 
effect  contended  for  by  the  relator.  The 
legislature  alone  has  power  to  determine  tbe 
expediency  of  such  provisions  as  these.  It 
took  tbe  trouble  to  cover  all  appeals  from 
probate  court  by  pas^ng  two  acts,  nearly 
Identical  In  terms,  which  will  be  found  npcm 
consecutive  pages  of  Qie  Laws  of  1887.  The 
conclu^on  Is  irresistible  tbaJt  some  object 
remediable  in  its  character  was  intended,* 
and  the  well-known  delay  of  Judicial  pro- 
ceedings, and  the  equally  well-known  neces- 
sity for  expedition  In  the  settlement  of 
estates,  wblcb  has  been  frequently  mentioned 
by  this  court,  are  plausible  reasons  for  mcti 
lei^slatlon.  Some  period  must  be  fixed  with* 
In  which  the  right  to  appeal  must  be  ended. 
It  is  for  the  legislature  to  do  this,  and  the 
time  should  not  be  octended  1^  construction 
when  the  leglsIatlTe  intent  Is  dear.  We 
tlilnk  thiU  the  relator  Is  entitled  to  the  relief 
■oi^ht  The  writ  of  mandamus  will  Issua 
sooordlaaAy-  Tin  other  Justica*  ooncamd. 


ABMSTRONO  et  al.  v.  COOK. 
<SiiprenM  Court  of  Michigan.  April  10;  1883.) 

ATTACaMBNT— SurriClENCT  OP  Qkounus. 

In  proceedioRi  to  diBsolvs  an  attach- 
ment, where  the  affidavit  recited  that  plaintiff 
had  good  reason  to  believe  that  defendant  was 
aboat  to  dispose  of  his  proper  to  defraud  Us 
crediton,  irfaintiil  testified  that  he  had  learned 
that  defendant  had  given  a  mortgage  to  his 
wife;  that  $1,000  in  drafts  had  been  retunjed; 
sDd  that  he  had  taken  his  ledfrer,  and  gone  to 
fix  the  matter  np.  It  appeared  that  the  mort- 
gaae  was  givoi  to  secure  money  which  Us 
wife  had  advanced  to  purchase  the  original 
stock  of  goods.  While  defendant  was  away 
he  airaased  with  certain  creditors  to  execute 
a  mortgage  to  secore  the  debts  due  thwn,  and 
to  eover  future  advances.  At  the  reonast  of 
Us  eredlttWB  he  tried  to  Induce  Us  wife  to  re- 
lease her  mortgage.  Held,  that  the  evidence 
was  insufficient  to  support  the  allwations  of 
^e  affidavit,  and  that  the  atachment  iboold 
be  oushed.  « 

Oertl<Mrarl  to  dnnit  cotirt,  SonUac  oonmty; 
Watara  Beach,  Judge. 

Attadunent  by  Silas  Armstrong  snd  Al- 
bert A.  Graves  against  Henry  A.  Co<^  De- 
foDdant  moved  l>efore  a  court  wmmlsBtoner 
to  dlMoIre  the  attachment  irtildi  was 


granted,  and  plaintlfts  appealed  to  the  dr- 
ciUt  court.  From  an  order  of  the  circuit 
court  reversing  the  ordw  ol  the  commis- 
sioner, deftttdant  brings  onliorazl.  Re- 
verKd. 

IMcklnson,  Thurber  it  Sterrauon  snd  J.  B. 
Honck,  for  appellant  Arety  Bros.  &  Walsh, 
(Farley  &  Aitkin,  of  counsel.)  for  appelleea 

GRANT,  J.  The  defendant  was  a  counttr 
merchant  doing  bu^ess  In  the  village  of 
CrosweU,  In  Sanilac  county.  Plaintlfts  were 
merchants  tai  Port  Hturon,  and  had  sold 
goods  to  Oie  defendant  to  the  amount  of 
$248,  only  $77  of  wUch  were  due  at  the 
time  this  suit  was  Institated.  Norember  12, 
1890,  plslntUb  sued  out  a  writ  ot  attachment, 
and  caused  It  to  be  levied  iqran  defendant's 
entire  stock,  which  was  then. worth  shout 
$1,000.  They  gave  a  bond  In  attachment 
for  <»ily  $200.  D^ttidant  moved  before  a 
circuit  court  commissioner  fer  a  dlasohitlon 
of  the  attachment,  which  was  granted.  Plaln^ 
tlitB  appealed  from  tiie  decision  of  the  com- 
missioner to  the  circuit  oonrt,  wUdi  re- 
versed tbe  actttm  of  tbe  commissioner,  and 
held  there  was  suffident  ground  for  Issuing 
the  attadiment  Plaintiff  Graves  made  tSw 
affidavit  for  the  attachment.  In  whkb  tbe 
sole  ground  alleged  to  Justly  the  lisusnce 
of  the  writ  was  tbat  he  had  good  reason 
to  bdieve  that  defendant  was  about  to  as- 
sign and  dispose  of  his  property  wltti  ln> 
tent  to  defraud  his  creditors.  Graves  w«it 
to  Groswdl  November  lltb,  to  see  Mr.  Cook. 
Mr.  Cook  was  embarrsssed,  and  had  not 
then  the  money  with  wUdi  to  pay  his  In- 
debtedness. He  had  gone  to  Detroit  to  see 
his  oedltora  there  with  a  view  to  arrange 
an  extension  of  tlme^  His  principal  creditors 
were  in  Detroit.  Mr.  Oook  had  a  deric  and 
a  boy  In  the  store.  The  detfc  was  then  rick, 
and  when  Mr..  Cook  wwt  to  Detroit  the 
nl^t  before,  he  requested  Mr.  Houck,  who 
kept  his  books,  to  k>ok  after  the  busineaa 
in  his  absence.  Mr.  Graves  testified  that 
the  sole  reason  he  bad  for  believing  that 
Cook  was  abont  to  dispose  of  Us  property 
with  Intent  to  defraud  his  creditors,  was 
that  he  learned  that  Oook  hsd  given  a  mort- 
gage to  Us  wife  on  September  19th  previous 
for  $1,940;  that  $900  or  $1,000  In  drafts  had 
berai  returned;  that  he  had  taken  Us  ledger, 
and  gone  to  Detroit,  to  fix  the  matter  iq>. 
WUle  in  Detrctft.  Cook  arranged  with  Us 
creditors  there  to  execute  a  mortgage  to  one 
FUlott,  to  secure  the  indebtedness  due  them, 
and  to  cover  fntnre  advances.  He  rettimed 
from  Detroit  on  the  evening  of  the  12tb. 
and  on  the  next  day  executed  this  mortgage. 
The  sole  question  is  whether  Hiere  was  an^' 
evidence  to  sustain  the  attadiment  proceed- 
ing, and  to  support  tbe  allegation  to  tbe 
affidavit  upon  which  the  writ  was  Ivoed. 
We  think  the  evidence  shows  no  intent  on 
the  part  of  CotA  to  defraud  his  creditors. 
Tbe  mortgage  to  his  wU!»  was  giTen  lor  a 
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valuable  conalderatloii,  to  secure  her  for 
money  which  she  bad  loaned  her  huaband, 
and  which  had  graie  Into  Oie  oriitfnal  par- 
chaae  of  his  stock  oi  goodSL  At  tiie  reqiMSt 
of  his  credltora  be  tried  to  Induce  her, 
though  she  was  then  sick  and  upon  her 
diuthbed,  to  release  her  mortgage,  wbidi 
she  declined  to  da  He  had  very  naturally 
and  properly  taken  bis  ledger  to  Detrolti 
In  order  to  riiow  bis  creators  there  his 
flnandal  condition.  The  Indebtedness  to  bis 
Detroit  credltora,  secured  by  the  mortgage  to 
tiiem,  was  bona  fide,  and  they  were  wUUng 
to  atend  the  time,  to  furnish  him  man 
goods,  and  to  permit  him  to  pay  some  of 
his  unall  debts  before  paying  tiiem.  None 
of  the  provisions  of  this  mortgage  were 
per  se  fraodulent,  as  dalmed  by  plaintUEs* 
connseL  Ur.  Cook  bad  a  rl^t  to  mortgage 
all  Us  property  to  secure  a  past  bona  fide 
IndebtednesBB  and  fature  advances.  Ibe 
statement  In  tbe  mortg^  ttiat  It  should  "be 
a  continuing  security  until  discharged  by 
writing,  and,  at  the  option  of  the  party  of 
die  second  part,  should  be  as  Undtaig  In 
all  respects  upon  the  assigns  of  said  bual- 
ncsB  ot  tho  first  party,  or  any  of  tiiem,  as 
If  made  1^  them  or  1dm  in  poiscn,"  Is  no 
badge  of  fraud.  This  clause  only  states  the 
iegfil  effect  of  the  mortgage,  mthont  It 
the  security  would  have  continued  until  dis- 
charged, and  would  have  bound  the  asrigns 
of  the  mortgagor.  The  power  to  sdl  at 
puUle  or  private  sale,  and  tbe  poww  to 
remove  the  goods  to  other  places  for  sale 
In  case  of  deftanlt,  are  not  unusual  provl- 
sknu  In  chattel  mortgages.  It  was  undoubt- 
edly understood  and  contemplated  that  the 
stock  might  be  sold  to  better  advantage  in 
soma  other  place  than  in  the  small  village 
of  CroBwdL  Judgment  rerersed,  and  ttie 
attadmient  proceeding  QuaAhed.  The  otfam 
justices  cmcnrred. 


PBOPOJ  V.  HAMH/rON. 
(SupFMDe  Court  of  Michigan.   April  7,  1893.) 
PaooaaDiHOB  ix  Bastakdt— Examinatjos  or  Da- 

FEN'DANT. 

How.  St.  f  2006,  relating  to  bastardy 
proceedings,  provideB  that  a  Jaatice  of  the 
peace  may  issue  his  warrant  aeninst  the  party 
accused,  and,  after  heariog  him,  may  require 
bim  to  enter  Into  a  recognizance  tor  hia  ap- 
penranre  at  the  drcnlt  court.  Held,  that  tbe 
pendency  of  inior  bastardy  proceedings,  on 
complaint  of  the  same  complainant,  and  fdr 
the  same  cause,  was  no  bar  to  an  examination 
OD  a  second  complaint. 

In  bastardy  proceedings  against  William 
HamUton  on  complaint  of  Lucy  hegg  de- 
fendant was  committed  In  default  of  a 
recognizance  for  hla  appearance  at  the  dr- 
cult  court,  and  brings  oertiorarL  Affirmed. 

T.  O.  Qulnn,  Pros.  Atty.,  for  the  Peiqilo. 
George  lAiKay,  for  defoidant. 

HOOKDB,  a  J.  Certiorari  to  a  justice 
of  flw  peace  to  inquire  Into  the  cause  of  de- 


tention of  deCesidant  DeteaSaat,  hOMtg 
brou^t  before  a  Justloe  upon  a  durge 
bsstaidy,  med  a  idea  In  abatement,  alleging. 
In  substuu^  that  be  was  at  tbe  time  of  Us 
arrest  imder  recogolzanoe  to  appear  before 
the  drouit  oourt  upon  another  charge  for 
the  same  cause,  made  before  the  same 
macMtrate;  that  be  bad  appeared  at  flie 
drotdt  oourt,  and  (Artalned  a  otsitlnuanoe  of 
said  cause,  which  had  never  been  tried  or 
otherwise  disposed  of.  The  facts  upon  which 
said  plea  was  predicated  were  stipulated 
to  be  as  fDUows,  vis.:  *TbRt  tbe  prior  pro- 
ceedings were,  upon  complaint  made  by  the 
same  complainant,  and  for  Ibe  same  iden- 
ttcal  cause  as  the  case  at  bar;  tbat  defend- 
ant appeared  at  dreult  court,  at  the  term 
mentioned  in  the  recognisance,  but  subse- 
queutly  made  default;  that  tbe  reoogni- 
sanoe  was  forfeited;  that,  on  application 
of  tbe  prosecuting  attorney,  Ibe  drcnlt 
court  ordered  a  capias  to  Issue  to  apprehoid 
tbe  d^lendant,  and  bring  bim  fatto  court  tor 
trial;  but  that  no  further  proceedings  ap- 
pear to  have  been  had  In  ssid  cause."  It  was 
ftuliier  stipulated  "that  ssld  cause  was 
pending,  unless  the  same  abated  or  was 
disoontintied  by  the  default  and  entry  of 
these  orders."  The  justloe  disregarded  the 
plea,  and  committed  tbe  defendant  upon 
failing  to  oomply  witb  bis  <«der  to  file  a 
recognlsanoe  for  bis  appearsooe  at  drcnlt 
oourt  ■ 

The  remedy  in  bastardy  eases  Is  purely 
statut<H7.  It  baa  ft>r  Its  object  the  proteo- 
tton  at  the  public  from  the  si^port  of 
bastards  by  requiring  tbe  putetlve  father 
to  oottttlbute,  and  to  fnndsh  Indonnlty  to 
the  authorities  and  asslstanoe  to  the  mother. 
The  procedure  Is  In  Its  nature  criminal.  The 
complaint  and  warrant  are  similar  to  those 
issued  In  criminal  cases,  and  the  law  pro- 
vides for  an  examlnaticm  before  a  magis- 
trate, who  may  require  a  reoognlsanoe  fM* 
the  ajfpearance  of  the  defendant  at  drcolt 
This  examination  is  summary,  and  has  lit- 
tle semUanoe  of  a  trial  No  ^tnesses  are 
sworn  on  bdialf  of  oompkdnant  at  the  ex- 
amination, and,  "after  hearing  the  defend- 
ant, the  magistrate  may  require  him  to  en- 
ter Into  a  recognizance  for  hla  appearance 
at  the  drcoit  court**  1  How.  St  I  2006. 
The  statute  does  not  oontemplato  tbm  de- 
termination tft  the  case  by  the  magistrate 
as  upm  a  trial,  but  be  Inquires  Into  tbe 
question  of  the  birth  of  an  Iltegttlmsto  child 
and  its  paternity,  luddlng  defendant  foe  trial 
If  there  Is  probable  cause  to  believe  him  the 
father  of  such  child.  In  olmlnal  proceed- 
ings, to  iriiich  these  are  analogous,  the 
wdgfat  ot  authority  sostslns  the  propoel- 
ttdn  that  the  pendency  of  one  Indlotmoit 
Is  no  bar  to  a  trial  upon  a  second  for  the 
same  ofFense.  Com.  t.  Dunham,  1  Law 
Rep.  tVii  Com.  Drew,  8  Gush,  279;  Dut- 
ton  T.  State,  6  Ind.  5^;  V.  S.  v.  Libert. 
5  Oranch,  O.  0.  87.  "In  such  case,  where  In 
the  same  court,  itis  the  usual  course  to  quasli 
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one  before  the  party  Is  pot  to  plead  <ni  fhb 
otber."  In  this  case  the  drciilt  court  would 
doubtless  protect  the  defendant  from  undue 
prosecution.  The  prooeedingB  of  the  Jnstloe 
were  regular,  and  will  be  affirmed.  The 
other  jQBtloes  ooncurred. 


BOLTON  T.  MANISTEE  &  O.  B.  B.  CO. 
(Sivreme  Court  of  Michigan.  April  7,  1888.) 
Flkadi:io  and  Paoor— Variance. 
In  an  action  asainat  a  railroad  company 
for  obstructing  a  private  way  there  is  a  latu 
TBriance  between  allecations  that  plaintiff  had 
a  right  of  way  along  the  south  line  of  a  certain 
tract  of  land,  and  that  at  the  southeast  comer 
of  the  tract  the  company  bad  made  an  excaTa- 
tion  obBtmcting  the  -way,  and  plaintifTs  proof 
that  he  never  used  the  war  along  the  whole 
line,  but  1^  asreement  wiui  his  grantor  had 
used  another  route,  commencing  at  the  south- 
west corner,  and  mnning  along  the  south  line 
for  a  short  dlstancei  and  northeastM'l? 
across  the  tract. 

Bnor  to  drcnit  court,  Manistee  comity; 
J.  Bynm  Jndklna,  Judge. 

Acti(m  of  case  Frank  Bolton  against 
the  Manistee  &  Grand  Rapids  Railroad  Com- 
pany for  obstructing  a  private  way.  From 
a  Jndgment  for  plalntUT,  defendant  appeals. 
Reversed. 

RamsdeU.  Benedict  A  HlUlker,  for  appel- 
lant  F.  B.  Wltbey,  fur  ivpdlaSk 

m>OKEB,  a  J.  Plaintiff  bronght  an  ac- 
tion ol  case  against  defendant  for  obatmct- 
ing  ft  private  way.  The  declaration  alleged 
tlie  purchase  of  10  acres  ctf  land  on  August 
lit.  1878,  and  "a  ri^t  of  way  along  the 
south  line  and  across  the  adjoining  ten 
aores"  to  a  hli^way,  and  continnons  owner- 
ship and  possession  of  said  way  until  the 
same  was  destn^ed  by  the  defmdant  Said 
declaration  farther  alleged  that  defendant 
wlllfnlly  and  wrraigfDlly  ramstmcted  a  rail- 
road across  and  upon  said  right  of  way,  and 
la  such  construction  "utterly  destroyed  said 
right  of  way;  that  at  the  southeast  comer 
of  said  t«n  acres,  across  which  said  rij^t  of 
way  extended,  said  defendant  made  an  ex- 
cavation of,  to  wit,  ei^ty  feet  depth,  there- 
by ma  king  It  uttra-iy  impossible  for  said 
plaintiff  to  ever  use  said  right  of  way  again; 
that  said  def^idant  also,  to  wit.  at  the  thne 
aforesaid,  made  an  excavatitHL  on  the  east 
line  of  said  land  directly  across  the  right 
of  way  which  the  plaintiff  had  been  using 
for,  to  wit,  seventeen  years,  aforesaid,  and 
which  said  right  of  way  belonged  to  and 
was  owned  by  the  plaintiff,  which  »cava- 
tl<m  Is,  to  wl^  thirty  feet  In  depth,  and,  to 
wit,  fifty  feet  in  width,  and  whi^  has  such 
abriqit  banks  on  either  side  thereof  as  to 
make  such  right  ct  way  impassable;  that  by 
reason  of  the  construction  of  sold  railroad, 
and  making  the  excavations  aforesaid,  said 
rli^t  of  way  has  been  utterly  destroyed, 
and  Is  become  useless  to  said  idalntiff,"  etc 
To  prove  his  cause  of  action  plalnllfl  in- 


troduced a  deed  dated  August  18,  ISTIJ,  con- 
veying to  him  the  10  acres  aforesaid.  It 
further  conveyed  "the  ri^t  of  way  along 
the  south  line  of  northeast  quarter  of  the 
northeast  quarter  of  the  southeast  quarter" 
of  the  same  section.  He  further  proved 
that  he  had  never  used  a  right  of  way  for 
the  whole  distance  along  said  line;  that 
it  was  Impracticable;  and  that  bji  agree- 
ment with  his  grantor  be  had  used  another 
route,  commencing  at  the  aoutiiwest  comer, 
and  running  al(mg  said  south  Une  for  a  short 
distance,  and  then  northeasterly  across  said 
10  acres,  along  an  <AA  road.  TbiB  was  a 
fatal  variance.  Not  only  was  the  way  de- 
scribed as  btiing  along  Uie  south  line,  but 
one  of  the  excavations  complained  of  was 
located  at  the  southeast  comer  of  the  parcel, 
whl(di  excavation  Is  alleged  to  have  made  it 
impossible  for  plaintiff  to  use  the  "right  of 
way."  It  could  not  be  raqulied  to  meet 
another  charge  for  destroying  a  different 
way,  which  crossed  its  line  2S  or  SO  rods 
north  of  the  southeast  comer,  as  appears 
from  the  diagram  admitted  in  evidence  upon 
the  trial.  WUbor  v.  Brown,  3  Denlo,  866; 
Batterson  v.  Railway  Co..  49  Mich.  185,  18 
N.  W.  Rep.  608;  rish  t.  Barbour,  48  MkA. 
19,  4  N.  W.  Rep.  fiOSL  The  Jury  ahould 
have  been  directed  to  find  a  vradlot  for  de- 
fendant The  Judgment  will  be  revened, 
with  costs,  and  a  nsw  tilal  wdwed. 

GRANT,      did  not  rtt  Tbs  othsr  Jn» 

tloes  ctm^mmd. 


WHITB  V.  mOHWAT  OOSTBS  OF  TOWN- 
SHIP OF  LBONIDAS. 
(Supreme  Court  of  Michigan.    April  7,  1803.) 

EXOBOAOBHETIT  0!>  HlOHWAT — DOTIBS  OF  COH- 
UISSIONBR. 

How.  St  H  1371,  187%  provide  that, 
where  a  higtiway  is  encroachea  on,  the  high- 
way commissiouer  may  make  an  order  requir- 
ing the  occupant  of  abutting  land,  and  of  wmch 
Uie  encroadbment  forms  a  nart  of  the  Inclosure, 
to  remove  such  encroachment,  and,  if  it  is  not 
removed,  the  commissioner  maj  institute  pro- 
ceedings for  its  removal.  Hdd,  that  the  stat- 
ute gives  a  public  remedy,  and  was  not  de- 
signed to  make  it  the  duty  of  the  commissioner 
to  institute  proceedings,  at  the  instance  of  a 
private  prason,  when  the  commissions  believes, 
utter  inquiry,  that  no  mdawful  eoeroadmient 
exists^ 

Barak  O.  White,  rdator,  applied  tor  a 
mandamus  to  oomi)el  the  highway  oommia- 
sloner  of  the  township  of  Leonldas  to  in- 
stitute proceedings  to  remove  an  alleged 
encroachment  upon  a  highway,  under  How. 
St  I  1371  et  seq.*  Bespond»it  retumed 

■How.  St  H  1871,  1372,  iwovide  that,  where 
a  highway  la  encroached  on,  the  highway  com- 
missioner may  make  an  order  requiring  the  oc- 
cupant of  abutting  land,  and  of  which  the  en- 
croachment forms  a  part  of  the  inclosore,  to 
remove  puch  encroachment,  and.  If  It  is  not  re- 
moved, the  eornmissloner  may  institute  proceed- 
ings for  its  removal. 
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that,  after  a  fall  luvefitVgation,  ba  did  not  be- 
lieve that  any  such  enoroachmcnt  existed. 
Denied. 

Howell*  Oi3T&  Bamaid,  fbr  ratator.  H.  P. 

Stewart,  ttx  respondeiit 

FEB  OtJBIAM.  The  writ  la  denied,  with 
ooats,  upon  the  gioond  ttiat  the  statute 
glree  a  publto  remedy,  and  vna  not  deetgned 
to  make  It  the  duty  of  tiie  oommUaloner  to 
institute  prooeedingB,  at  the  Inatanoa  at  a 
private  person,  whm  the  commtMtoner  be- 
Ueree,  after  an  honest  inquiry,  that  no  un- 
lawful auroachiBeat  upon  the  highway  «ir 
lata. 


JONBS  ct  aL  v.  MUSKEGON  OIBOUIT 
JUDG-B. 

(Snpiem*  Oonrt  of  MiehlBan.  .A^irll  7,  ISTO.) 
Attorn>t'b  JUBN*-Jtn>oMBiiT  von  SiKVtoas. 
Whve  an  attoner  recovem  Indgmaat 
■I**"«t  a  cUent  far  MrTices  ia.  a  anlt,  the  Usn 
wUch  the  attorney  has  on  the  papera  in  his 
hands  pertainbiff  to  inch  snlt,  or  on  any  Judg- 
ment wbich  has  been  Tendered  therdn,  Is  lost 
by  his  Jodsamt. 

Applies ti on  by  ArOiur  Jones  and  another 
for  a  writ  of  mandamus  to  compel  th* 
Mnekegon  dreolt  Jodfe  to  noate  a  entaln 

order.  Writ  denied. 

Statemettt  by  tlw  Oonrt; 

Relators,  who  were  attorneys  of  record 
for  one  Bane,  the  defandsst  In  an  aettoD 
of  ejectment,  recovered  Judgment  acalnat 
him  for  theb:  services  In  such  salt,  together 
with  other  claims,  and  obtained  a  portion  of 
the  amount  thereof  by  garnishment  pro- 
ceedings. Bubeeqaently  Bane  appUed  to 
respondent  for  and  obtained  an  order  sub- 
stituting other  attorneys  In  the  place  and 
stead  of  relators  In  such  ejectment  suit, 
which  order  provided  ttiat  the  substltatlon 
should  be  without  prejudice  ta  relators  as 
to  any  il^t^  cUm,  or  Uen  they  might  Iwto 
upon  pai»erB  in  tibeir  hands  pertaining  to 
said  suit,  or  upon  any  Judgment  whldi 
might  be  rendered.  Relators  apply  tor  a 
numdanmi  to  oompd.  respondent  to  noata 
BWb  wAer. 

Jam  ft  OtairiE.  ft»r  nlatws.  CBttmberialn 
&  Oross,  for  respondent 

PER  CURIAM.  The  writ  Is  denied.  wHb 
costs*  tho  Ikn  being  loat  by  Jndgmnit;  and, 
farther,  the  order  of  sabatttnUon  c<miidatned 
of  esprassly  pepfvideA  tor  Oe  pmserrattoD 
of  any  lien  that  might  «zlat. 


"WSESESLSSR  v.  BERRT  et  aL 
(Sapiwie  Oonrt  of  Mldilgin.   April  7,  1883.) 
IiutrBT  or  SvPLOTS— AssoicrTTOs  or  Rux— Fao- 

TKST  OF  EMPLOIE. 

Pl^tlfl  waa  injured  while  UBing  a  or- 
onlar  law  in  defendant  a  factoxy.  and  In  an  ao> 


tkm  therefor  it  appeared  Uwt  he  was  thonnidi- 

ly  instructed  in  the  use  of  the  aaw:  that  the 
danfreni  were  apparent;  that  plamtiff  was 
strong  in  body  ajid  mind,  and  had  freanentir 
used  the  saw  for  a  year,  and  knew  that  he 
was  liable  to  be  called  m  so  to  do.  BM 
that,  even  if  using  the  aaw  was  without  the 
■oope  of  hia  emploTment,  hj  doing  the  worlt 
he  aBsnmed  all  the  ritts  incident  Uioeto, 
thouKh  he  protested  agiUnst  d(^ng  it  Prentiss 
V.  Manufacturing  Co..  80  N.  W.  Rep.  IM,  63 
Mich.  478,  followed. 

Error  to  elioDtt  oonrt,  Wayne  ooon^; 
George  Oartniw,  Jndce. 

Aotkm  for  personal  tojnites  by  Henry  C. 
Wbeder  against  Joeeidi  H.  Berry  and 
Thomas  Berry.  Defoidants  had  Judgumt 
hj  direction  of  the  oonrt,  and  plaintiff 
brlnga  error.  Affirmed. 

The  other  facta  fully  appear  In.  the  fol- 
lowing statemoit  \iy  GRANT.  J.: 

Derfendanta  were  mantifaeturera  of  beat- 
ers and  gas  mattilnes.  In  their  factory  was 
a  oaipenter's  sihop.  which  coatalned  two 
small  drcolar  saws,  ran  by  madilnery,  and 
others  tools  and  machines.  In  this  shop 
th«y  made  parte  of  Qie  gas  machines  and 
cratea  used  fbr  shlpi^ng  them.  PlalatUt 
was  about  90  years  of  age,  and  In  tbe  fnH 
possession  of  his  facolttea.  He  was  em- 
ployed by  defendants  as  a  gowral  laborer 
at  11.60  a  day.  At  tiio  time  of  the  accident 
he  had  been  la  their  employ  a  year  and  a 
hall  Tin  diadlar  saws  projected  a  few 
inches  above  an  adjtis table  table,  and  were 
used  for  mwliig  boarte  for  orating.  The  saw 
was  sapplled  wltii  »  gauge  to  regulatft  the 
width  of  the  ptooas  to  be  sawed.  Plaintiff 
cemmenoed  to  use  Oo  saw  a  year  before 
the  aoddoit  Ba  was  toatmctad  In  Its  nse 
bar  one  of  tbe  carpenters,  and  waa  Infbrmed 
of  ttie  danger  irtdt^  whatever  It  was,  -waa 
ajvaroit.  It  doca  not  appear  that  ttioe 
waa  any  dUfioahy  In  using  the  saw,  tbe 
operation  oanststlng  In  pushing  Ike  board 
against  It  He  teatlfled  tkat  he  protested 
against  being  put  to  that  wort,  the  grounds 
of  his  protest  being  som^bnea  that  be  was 
not  employed  tat  tiiat  wvA,  and  at  other 
tteea  that  he  was  atnid  of  tlte  agw.  He^ 
however,  did  tbe  woric  at  varloos  time*  dur- 
ing tbe  year,  and  mf9  tiuit  be  eretr  tlBM> 
protested  to  the  fareman  who  tnetngled 
him  to  do  It  Bte  made  bo  proteat  direct 
to  the  deJMidanta.  He  waa  sawing  at  the 
time  a  pleee  at  board  19  Uulua  loBg  Into 
strips  about  4  Incbea  wide.  He  was  pub- 
Ing  the  board  against  tbe  aaw,  and  as  It 
got  almost  through  the  further  end  raiaed 
on  the  aaw,  and  In  some  way  Us  band  west 
against  tbe  saw,  and  waa  tnjured.  He  waa 
alfloe  at  the  time,  and  this  la  all  the  erplane- 
tlMt  given  as  to  the  nMuum  ot  ttte  aoddeirt. 
He  had  had  no  tiouMe  with  the  maiAtae 
before,  and  it  had  been  in  use  tn  ttve  abop 
for  many  years.  One  witneas.  who  was 
aeoast<nned  to  uae  tbe  aaw,  testMed  ttwt 
eometlmes  it  would  catch  a  short  piece  o* 
board  and  throw  It  beck  towards  him.  or. 
ua  ha  nrpmsnwl  1^  "throw  ftt  la  mj  fhee.'* 
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ISie  deetantlon  eontalned  three  counts. 
Th*  flat  two  are  based  apcn  the  theory  that 
the  defcadonts  netflcrmtl^  pat  the  phitaitlfl 
at  dangerous  wot%  against  his  protMt,  and 
ontBtde  the  scope  ot  Ma  eaplojment.  The 
third  count  oontalned  the  addtttonal  allega- 
tion that  "^e  boa  saw  was  not  a  suitable 
or  proper  saw  iQan  wUch  to  cat  or  saw 
diort  boards,  and  It  was  dans^oos  to  oat 
or  saw  stkort  boards  thereon,  all  of  wiildi 
said  defendants  well  knew,  and  all  at  which 
the  plalntltt  did  not  know."  At  the  oonolii- 
skin  ot  the  pbdntUTs  case  the  oonrt  (Hreot- 
«d  a  rerdlct  for  the  defendants. 

McVeigh  &  Bolton  and  Moore  &  Moore, 
for  appellant  Stewart  O.  Van  de  Mark, 
<Mlchael  Brennan,  of  oonnsel,)  for  appeUeea. 

OBANT,  (after  statins  the  faots.) 
FlafcrtUTs  ooonael  now  InMst  npaa  three 
eroonds  of  negUgenee,  whioh  th^  datm 
flboold  have  been  sabBoitted  to  the  jury, 
Tlz.:  <D  Ordeiln^  the  plaintiff  to  do  tHe 
woA  In  gueetion,  as  it  was  outside  the 
«eopft  «f  bis  amptoymatt;  (2)  In  using  a. 
gnage  whAoh  was  Iniproperty  const  rusted, 
and  oat  of  repair;  (JS)  ne^ecttag  to  ^qiAaln 
to  the  plalntlfl  the  dangm  ot  the  saw  and 
Ike  gnage. 

To  tbe  flrat  and  third  allegations  It  Is  a 
snffldent  reply  to  say  that  the  plaintiff 
wMthomitfilylBstnntsd  l>7  fib*  defendants* 
agent  la  the  oae  of  the  saw;  fliat  whatever 
danger  Oara  waa  was  apparent;  tb&t  he 
had  fall  and  oamplete  knoirtedge  of  all  the 
flWa;  ttiat  he  was  strong  In  body  and  mind, 
and  tn  fall  poflsesslfm  of  all  his  faaifltiee; 
and  that  he  had  freqoently  done  this  work 
fbr  a  year,  and  was  familiar  with  It  Haln- 
tur  knew  that  he  was  Uabto  to  be  called 
npoa  to  do  tt.  Bren  if  It  were  wlthont  the 
moojfn  of  fate  «uploynmit  he  ooold  not  by 
Us  pnvteat  east  all  the  rU  of  aeddent  np- 
on  Ub  em^yer.  An  employe,  under  soch 
draunstanoea,  has  bis  choice  either  to  leave 
the  employment  or  to  remain  and  aanime 
all  the  risks  Inddent  to  the  work  he  knows 
tiiat  be  Is  expected  to  do.  Ballway  Oo.  t. 
BayfleM,  87  Mich.  20S,  is  no  respect  ap- 
pUcabie  to  the  pres^it  case.  BayfieM'a  de- 
cedMit  waa  young,  week,  and  inexperienced, 
but  the  court  based  its  decision  entirely  up- 
on his  Inexperlotoe,  He  oommeooed  to 
work  in  May,  and  was  killed  in  June.  It 
he  had  been  a  man  of  age,  ezperloioe, 
strong  hi  body  and  mind,  had  been  *^inniaf 
with  the  work  of  braking  for  a  year,  and 
had  done  it  himself  when  direoted  during 
that  time,  we  thhik  it  dear  that  no  recoT- 
ery  hi  that  case  wotild  baTO  been  sustained. 
In  Brodertck  r.  Depot  Co.,  66  Mich.  281, 
22  N.  W.  Bep.  802,  Broderiek  was  sokt  for 
the  flzvt  time  to  close  a  defeotlTe  damper 
In  a  TcntUatlng  shaft  In  a  daric  plaoe.  He 
w«8  ignorant  of  Ita  oonstrnotion,  and.  In  at* 
tempting  to  <doae  the  rmtUator.  mm  follow- 
tug  the  tastructlons  of  his  anperlor.   Hie  inap- 


pUoaUUty  of  that  case  to  the  prcaont  one  Is 
apparent 

2.  To  the  second  claim  now  made  by 
plaintUTa  counsel  In  his  brief  It  Is  suffident 
to  say  that  no  wach  ne^lgence  Is  alleged 
in  the  dedaiation,  nor  does  It  contain  any 
language  from  whldi  any  socfa  claim  can 
pooBibly  be  inforzed. 

8.  Flahiturs  erldenoe  does  not  bring  the 
cause  at  the  accident  wlthtn  the  aUegatSans 
of  bis  declaration.  The  theory  of  the  dec- 
laration Is  that  In  some  way  Mb  hand  was 
drawn  apon  and  against  the  saw.  The  ree- 
ord  contains  no  proof  that  this  would  be 
the  result  eren  If  the  end  of  the  boaid  mere 
raised  as  he  testifies.  Prentiss  r.  Mauufac 
tnrbig  Co.,  63  Mich.  478,  30  N.  W.  Bep.  109, 
is  quite  stanllar  to  the  present  ease,  and  we 
tbtnk  oontn^  it  Tbe  language  there  ased 
api^es  with  equal  foroe  heie,  via.:  *'One 
of  the  dlffleoltles  wttb  the  platnttfTs  ease 
ts  It  does  not  appear  from  the  record  that 
the  ^aSntUTs  injury  occurred  from  either 
of  the  causes  assigned;  nelttaa>  does  tt  ap- 
pear that  any  such  or  Uke  Injury  ever  did 
occur  from  the  causes  dalmed."  See,  also. 
Keen  t.  B<dling-MfllB,  «e  Mich.  S7T,  3S  N.  W. 
Bep.  886;  Meb»r  r.  Oar  Oo.,  76  Mich.  M, 
42  N.  W.  Bep.  iSns.  Judgment  affiimed. 

HOOKSB,  a  J.,  and  LONG,  oononnaO. 
MeGBATH  and  MONTQOMBRr,  JJ.,  oon- 
oorred  In  the  nsolt 


BLAMK-  T.  TOWNIfflIP  09  LTVONIA. 
(Supreme  Oonrt  of  lOddgan.  .^ril  7,  1898.) 
Towsa— DBntcTiTB  Bridobs— Vonci  or  Defect 

— QutaXIOS  POR  JOKT. 

In  an  aotloa  against  a  town  for  lajnrles 
rasoltina  from  th*  breaking  of  a  stringer  on  the 
west  eaa  of  a  bridge,  It  appeared  that  the  de- 
fect which  cauAed  the  breaxiag  was  the  decay 
around  the  notches  in  tbe  strincer  where  braces 
wcte  set  in;  that  a  few  nontb  prerloariy  de- 
fendant's officws  had  ruiaced  a  stringer  on  the 
east  end  of  the  bridge  for  a  similar  defect  In 
that  striDgcr,  and  at  that  tinid  they  examined 
the  stringer  oo  tlto  west  end  by  chomtng  into  it 
with  an  aae;  but  there  was  no  erfdenee  that 
they  examined  the  notches.  The  bridge  had 
been  bnllt  eight  years,  both  stringers  coming 
from  the  eaue  tree,  ffeld,  tiiat  It  was  tor  tbe 
Jury  to  determine  whether  defuidant's  officm 
nsed  the  necessary  diUgenee  la  ascertaining  the 
condition  of  the  bridge. 

Error  to  drcalt  court,  Wayne  county; 
George  Gartner,  Judga 

Action  by  August  Blank  against  the  town- 
ship of  IiT<»Ua  to  recover  for  injuries  re- 
ceived by  tbe  falling  of  defendant's  bridge, 
in  the  month  of  May,  1SS8.  Phiintiff  had 
Judgment,  and  def^dant  brings  error.  Af- 
firmed. 

AtUnaoa  A  Oarpeater,  for  appellant.  John 
D.  Oonely,  for  apptilee. 

LONG,  J.  lUs  case  waa  tat  this  court  at 
the  October  term,  1889,  when  judgment  of 
the  court  below  was  reversed  and  a  new 
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trlnl  ordered.  The  opinion  Is  fomH  in  79 
Mich.  1,  44  N.  W.  Hep.  157,  The  cause  has 
again  been  tried,  resulting  bi  a  Teidict  for 
the  plaintlfl  for  $2,000.  The  facts  are  Quite 
tuOy  stated  in  the  fornix  (^ilnlon,  and  only 
such  of  them  will  be  set  out  as  are  necessary 
to  a  dlscnsdim  of  the  qne^ioiis  raised. 

The  plaintiff  was  driving  across- a  truss 
bridge  in  the  defendant  township  with  a 
span  of  hoiseB  attadtied  to  a  double  wacon, 
containing  a  half  cord  of  wood.  When  about 
one  third  of  the  way  atross,  tbB  bridge  fdl, 
predidtatlng  him  and  bis  team  Into 
stream,  about  12  feet  below.  The  bridge 
was  ocmstmcted  of  two  stringers,  8  by  10 
indies  in  she,  and  sboat  40  feet  long,  «x- 
tmdlng  ftom  bank  to  baidc  across  the  stream, 
the  ends  resting  upon  what  are  called  "bond 
timbers."  These  stringers  were  made  from 
the  same  tree.  Near  the  end  of  each  stringer 
a  slot  was  eat  two  indies  deep,  into  which 
were  set  braces  extending  Inward,  and  upon 
which  is  placed  a  straining  beam.  The 
braces  are  about  14  feet  in  length  each,  and 
the  straining  beam  about  the  same  length, 
and  bdng  about  8^6  feet  abore  the  stringer. 
Similar  notdua  are  cut  In  the  nnderelde  of 
the  straining  beam,  and  Into  which  the  upper 
ends  of  the  braces  are  iilaced.  Inm  bolts 
extend  downward  through  the  straining 
beam.  Braces  and  stringers  support  the 
needle  beam  under  the  stringers.  The 
braces  are  also  bolted  at  eadi  of  their  loww 
eadB  throng  the  stringer.  The  dots  In  the 
stringers  extend  across  the  oitlre  widtiL  ^Hie 
braces  are  a  little  narrower  than  the 
stringera,  being  six  Indies  In  width,  while 
the  stringers  are  ten. 

It  Is  not  contended  but  that  the  plaintiff 
was  In  the  exercise  of  due  care  in  crossing 
the  bridge.  After  the  bridge  feU,  it  was  dis- 
covered that  the  west  stringer  had  brolcen 
in  Uiree  pieces,  the  break  occurring  at  the 
places  irtiere  the  rods  passed  down  through 
the  stringers  to  support  the  needle  beams. 
On  the  trial  Hie  disputed  qnestlon  of  fact  was 
wheOier  the  township  had  notice  or  knowl- 
edge of  the  defect  which  caused  It  to  fall, 
and  negligently  failed  to  jemedy  It,  and 
wxutuier  the  tomshlp's  officers  should  hare 
known  its,  cmdltkm,  and  made  the  necessary 
repairs,  llie  bridge  bad  beoi  built  about 
^ght  years.  In  the  fiOl  of  1SS7  the  att^- 
tlon  of  the  commissioner  of  highways  was 
called  to  tiie  comUtlon  of  the  bridge.  He 
made  an  examloatiott,  and  found  the  east 
stringers  defectlTe.  He  put  In  a  new  strii^r 
on  that  side  at  that  time,  and  found,  upon 
removing  the  old  one,  a  slight  decay  where 
it  was  notched  for  the  braces.  The  shoulder 
formed  by  the  notch  In  the  stringer  had 
given  out,  and  the  brace  had  split,  and  alld 
along  around  the  bolt  The  commissioner 
claims  that  at  that  time  he  eammlned  the 
west  stringer,  and  fomid  tt  sound.  His  ex- 
amination cMulsted  in  sounding  and  chopping 
Into  It  In  places  with  an  axe  along  tiie  side. 
He  made  no  claim  that  he  examined  these 


notdies  In  the  west  stitaig«.  It  was  dalmed 
on  the  trial  that  the  weakness  of  Ibe  bridge 
and  the  cause  of  Its  fall  was  tli»  dsCect  In 
these  notches  whoe  tiie  braces  set  In,  and 
that,  if  the  defendant  ofllctts  did  not  bave 
actual  notice  or  knowledge  of  the  defect, 
there  was  suffldent  evidence  to  go  to  tlie 
Jury  from  which  they  might  determine  tbat 
these  officers  should  have  known  of  its  de- 
fective condition  had  they  exerdsed  due  care. 

The  court  substantially  instructed  the  Jury 
that  it  is  not  always  necessary  for  tiie  i^aln- 
tlfl  to  prove  actual  knowledge  br*  or  nottee 
to,  the  townddp  officers.  If  the  oondltimi  of 
l^e  bridge  was  such  that  it  was  not  in  good 
repair,  and  reasonably  safe  and  fit  for  travel, 
and  the  drcumstances  were  such  and  so  long 
contimwd  that  the  bl^way  commtasloner  or 
overseer  ou^t  to  have  known  that  tlie 
bridge  was  not  in  good  repair,  and  r«aaona- 
Uy  safe  and  fit  for  trav^  then  knowledge 
or  notice  is  Implied,  and  tiie  case  most  be 
regarded  the  same  as  thon^  the  proper 
township  officers  hod  actnsl  knowledge  or 
notice;  that  whatevw  fairly  puts  a  party 
upon  inquiry  most  be  regarded  as  suffldent 
notice  where  the  means  of  knowledge  are  at 
hsnd,  and,  where  he  omits  to  make  use  of 
such  mean  of  knowledge,  he  Is  duiffeaUe 
with  knowledge  of  all  tiie  fhcts  irtildi,  by 
proper  inquiry,  he  might  have  ascertained. 

It  is  claimed,  however,  by  the  defendants 
counsel  that  there  were  no  patent  defects 
In  the  bridge;  that  whatevier  deflects  cec- 
isted  were  unseen  or  latent  When  Oie  cose 
was  In  this  court  before,  a  somewhat  mr- 
roneons  idea  prevailed  as  to  the  not  cause 
of  the  bridge's  faWng,  and  tt  was  sold  by 
Mr.  Justice  ChampUn  upon  the  claim  made 
then  that  the  defects.  If  any  existed,  were 
latent:  "In  respect  to  latmt  defecta  In  ttie 
timber  of  the  bridge,  it  Is  the  duty  of  the 
lilghway  commissioner  to  make  propw  and 
seasonable  Inspection  to  ascertain  its  om- 
dltion  as  to  safety  for  tiie  public  travel, 
and  to  exercise  due  care  and  continue  in 
so  doing  to  find  defects;  and  tiie  kind 
of  inspection  and  amount  of  core  and 
caution  required  of  tdm  up<m  whlCh  to  pred- 
icate negligence  In  the  performanoe  of 
the  required  duty  will  depend  upon  aU  the 
facts  and  drcumstances  of  the  pardeular 
case,  and  the  particular  neglect  of  duty 
must  be  pointed  out  In  this  case  there  was 
no  defoct  apparent,  and  no  actual  knowl- 
edge by  a  notice  to  defmdont  at  tba  def^ 
which  existed,  and  throng  which  the  ac- 
cident was  caused;  and  It  was  not  polnteft 
out  and  shown  what  the  oommissioner  of 
highways  ought  to  have  dcme  which  he  did 
not  do  to  dlsoorer  ttie  defects  In  the  stringer 
complained 

This  court,  at  the  tbne  that  <^)lidoD  was 
r^dered,  was  acting  undw  tiis  beUof  diet 
the  plaintiff  dalmed  the  defects  to  exist 
at  the  pdnts  irtiere  the  bolts  passed  UirmiKti 
the  stringers,  and  whlCh  supported  theneedl* 
beams,  the  points  whoe  It  was  fboud 
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broken  after  th«  Injury.  This  bdng  so,  it 

was  difficult  to  see  what  more  the  conimls- 
Bloner  could  have  dime  to  have  dlacovenxl 
It  than  to  sound  it  alons  there  with  the 
axe,  and  chop  Into  It,  which  he  claims  to 
hare  dme,  and  found  It  sound  in  tluae 
plaoea.  Upon  the  present  trial  it  la  moiB 
dear  where  the  defect  really  existed,  and 
what  the  clabn  of  the  plaintiff  la  In  that 
reapeot  It  appears  that  the  attinger  was 
defteUve  In  the  same  places  where  flie  east 
strings  was  defeotlTe  In  tike  fall  of  1887, 
and  whlbh  was  then  replaced  bjr  a  new  one; 
tliat  la,  In  Oioae  notcAies  wbore  the  braces 
set  Into  the  stringers.  The  commissioner 
found  Hie  east  sMnger  defecttve  In  ttuae 
traces  In  Hie  fhll  of  1887.  They  iron  made 
from  the  same  tree,  and  were  notched  In 
the  same  way;  yet  he  does  not  claim  to 
have  made  any  examination  ot  those  par- 
tlcDlaz  plaoea  In  the  west  stringer.  The 
whole  stroigth  (tf  the  bridge  d^ended  upon 
the  good  oondlttfm  of  these  parts  of  t2ie 
stringers.  Against  llie  ahcoldera  formed  by 
these  notches  rested  the  foot  of  each  brace, 
and  the  whole  wd^t  of  th»  bridge  and 
whaterer  it  carried  rested  against  these 
shouldns;  so  that  a  defect  in  one  of  them 
waa  dangeroos  to  the  wlude  stmctore.  It 
would  seem  that  It  was  one  o£  the  places 
that  an  ordinarily  prudent  man  would  hare 
examined  when  he  fbnnd  lhat  one  was  de- 
fectlTeu  At  leas^  It  was  a  que8tl<m  for  ttw 
Jury  to  determine  whether  there  was  not 
Bofflcient  notice  to  the  oommlstAtmer  to  put 
him  upon  Inquiry  as  to  the  condition  of  the 
other  stringer  at  that  plaoe  when  he  found 
the  east  one  so  defective  tiiat  it  had  to  be 
removed.  If  this  examination  had  been 
made^  It  might  then  hare  been  discovered 
that  the  west  stringer  was  also  defectire. 
Though  the  defect  was  latent,  the  Question 
was  a  proper  one,  under  the  droomstances 
shown,  for  the  jury  to  determine  whether 
the  offloers  of  the  township  used  the  dili- 
gence necessary  In  ascertaining  the  condi- 
tion of  the  bridge.  Medhia  Tp.  r.  Perkins, 
48  Uich.  67,  U  N.  W.  Bep.  610.  That  case 
was  very  much  Uke  the  present.  The  bridge 
la  there  described  as  a  truss  bridge.  It  was 
found  fliat  the  pressure  had  forced  the 
needle  beam  down  over  the  nut  and  washer 
on  the  Old  of  the  rod  by  tearing  a  hole 
through  the  beam,  and  that  this  was  due 
to  a  small  Bjfot  of  decay  within  the  beam, 
and  around  the  rod,  and  which  had  been 
hidden  by  sound  wood  on  the  surface,  coi>- 
stitoting  a  shell  an  inch  or  more  In  thiok- 
nesa  over  the  decayed  portiML  1h»  plidntUt 
dalmed  tha^  In  view  of  the  state  ot  things 
existing,  the  want  of  knowledge  was  itself 
a  fault,  for  which  the  township  mli^t  be 
held  liable  It  was  said  by  this  court  that 
*'a  defect  may  exist  and  be  unknown,  aod 
the  town  still  be  liable,  on  the  ground  that 
Uw  prime  fault  0(msiBts  in  being  Ignorant; 
It  being  a  dear  prindple  that  a  want  of 
knowledge  may.  In  given  drramstanoes,  im- 


ply a  want  of  due  care."  The  same  princi- 
ple Is  laid  down  In  Dotton  Albion,  SO 
MldL  129,  16  N.  W.  Rep.  46;  Stebblns  v. 
Kecne  Tp.,  55  Sllch.  552,  22  N.  W.  Rep.  37; 
Woodbn^  V.  City  ot  Owioaao,  64  HIdL  239, 
81  N.  W.  Bep.  130;  Moore  T.  Towiufhlp  of 
Eenockee,  75  Mich.  332.  42  N.  W.  Bep.  M4; 
McEeller  v.  Township  of  Monitor,  78  Mich. 
485,  44  N.  W.  Bep.  412;  Campbell  v.  CII7 
of  Kalamazoo,  SO  Mich.  665,  46  N.  W.  Bep. 
052.  The  court  below  was  but  following 
this  rule  hi  the  chai^  given  to  the  jury. 
The  queatkm  was  one  for  tbs  jury  to  deter* 
mine,  under  fbe  drcumstsnces  above  stated. 

It  dalmed  that  the  plaintlfl  im  the  pree- 
ent  trial  sought  to  make  a  dUferent  case 
than  that  presented  by  the  former  record; 
that  In  the  former  trial  the  n^lgenoe 
dalmed  waa  In  not  discovering  l&tent  de- 
fects In  other  parts  of  the  stringer,  wUle 
In  the  present  case  the  defeat  complained  ttf 
Is  in  &e  stringer  at  the  foot  of  the  brace. 
Goonad  requested  the  court  to  tiharge  that 
"there  is  no  testimony  showing  risible  sur- 
face decay,  exoeot  Oat  tesOnumy  whidi 
Udoces  deny  near  the  feot  ta  the  brace  at 
the  south  end  of  the  stringer,  and,  as  that 
testimony  must  be  disregarded,  verdict  must 
be  for  the  defendant"  This  was  pnq>erly 
refused.  The  ootmsd  was  undoubtedly  mis- 
led by  the  statement  in  the  former  opinion 
of  this  court  which  has  before  been  nef erred 
to.  The  record  In  the  former  trial  has  been 
examined,  and  we  find  that  the  questioiB 
here  presented  were  presented  by  that  rec- 
ord; but;  from  the  argum^  then  made, 
this  court  was  laboring  under  a  misappre- 
hension as  to  the  exact  claim  made  and 
the  exact  locatlaa  of  the  detect  ouuplalnert 
at. 

dalm  Is  also  made  that  the  court  was  In 
error  hk  admitting  testimony  that  fho  tim- 
ber was  unfit  to  put  into  the  bridge  at  the 
time  ot  its  oonatruction,  as  no  such  daliu 
waa  made  in  the  dedaration.  ^e  qucsrion 
was  asked  ot  a  witness:  "Did  yon  consider 
it  fit  timber  to  be  put  in  a  bridge?**  An- 
swer: "No,  sir."  After  It  was  answered, 
defendant's  oounsd  moved  to  strike  It  out 
This  was  consented  to.  The  court  made  no 
ruling  upon  the  question,  and  was  not 
asked  to.  We  see  no  error  In  tills. 

Error  Is  assigned  upon  some  other  rulings 
In  the  admission  and  rejecthm  of  testimony, 
which  we  have  examined,  and  which  must 
be  ovwrnled,  and  need  not  be  discussed. 
We  find  no  error  in  the  record.  Judgment 
must  be  affirmed,  with  costs.  The  other 
justices  concurred. 


LTNOH  T.  CBANBY. 
(Supreme  Ooart  of  Michigan.   April  7,  1893.) 
BusACH  or  CoTSXAST  —  Action  BsroBB  Justicb 

— PLBADirtO  AXD  BVIblHCB. 

1.  An  oral  declaratitm  In  a  Jnstiee^s  court, 
alleging  the  action  waa  brought  for  bapk  taxes 
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Ikned  auA  assessed  agalnat  certain  land  previ- 
ous to  the  date  of  its  purchase  by  plaintiff 
from  defendant,  on  which  date  defendant  ^ve 
plaintiff  a  warrant?  deed  th^eof,  suffidently 
auurised  defendant  that  plaintiff  claimed  that 
this  deed  covenanted  acainst  aueh  taxes,  and 
tliat  plaintiff  sought  to  recover  for  a  breach 
of  Buch  covenant,  no  that,  under  such  declara- 
tion, special  tax  rolls  were  admissible  to  estab- 
Ush  the  lien  on  the  land. 

2.  Where  the  tax  record  in  question  is  not 
before  the  appellate  court,  and  there  is  nothing 
to  show  that  the  bill  of  exceptions  contains  all 
the  evideuce,  the  Judgment  of  the  court  bdow 
will  be  affirmed. 

3.  Where  a  bill  of  exceptions  is  stfpnlated, 
and  does  not  appear  to  have  the  sanction  of 
the  trial  Judge,  the  Appeal  will  be  dismissed,  if 
the  fact  is  brought  to  the  attentkm  of  the  ap- 
pelate oonrt  befora  argnmant. 

Error  to  drcolt  coort,  Ba7  oomitj;  George 
P.  Oobb,  Judge. 

Aflstmipslt  by  Thomas  Lyiudi  against 
Thomas  Craitey.  Judgment  was  entered  In 
favor  of  plalntUI,  and  d^endant  brings  error. 
Afflnned. 

Pratt,  Van  Kleeok  Jb  OUbert.  for  aroeUant 
Lee  B.  Joalyn,  fior  aM>dlea 

HOOKBR,  0.  J.  Plaintiff  bronght  asamnp- 
flit  In  JuBtloe'8  court,  declaring  oralljr  as  fol- 
lowa,  Tlz.:  "Plaintiff  declares  orally  against 
the  defendant  on  bQ  the  oommon  counts  In 
nssumpalt,  and  specially  for  back  taxes  on 
lot  No.  1,  of  block  3,  of  H.  I.  H.  Schutjes' 
subdivision  to  Bay  01^,  and  being  taxes 
levied  and  assessed  against  said  lot  previous 
to  the  aoth  day  ot  July.  A.  D.  iSBO,  the  date 
when  the  plaintiff  purchased  said  property 
from  the  defendant,  and  reoelved  from  the 
defendant  a  warranty  deed,  th^  and  there, 
for  aald  lot,  and  claims  damage  one  hundred 
dollars."  Hie  defendant  pleaded  orally  the 
general  lasne.  To  prove  his  cause  of  action, 
phiintlff  Introduced  some  sped.'il  tax  roUs, 
and  other  proceedings  of  the  dty  of  Bay 
City,  by  which  he  claimed  to  establish  a  lien 
upon  a  parcel  of  land,  which  he  botight  of 
defendant  on  July  SO,  1890,  and  wlUch  waa 
conveyed  to  him  by  defendant's  war- 
ranty deed  ujHm  that  day.  The  only  errors 
mentioned  In  appellant's  brief  are  (1)  that 
the  declaration  was  Insufficient  to  permit  the 
Inlroducticm  of  the  testimony  offered;  (2) 
that  the  record  of  the  tax  constituted  no 
U^.  We  Shan  therefore  consider  no  others. 
See  Sap.  Ot  Btile  61,  45  N.  W.  Rep.  Iv. 

The  declaration  cleariy  stated  that  the 
action  was  brottght  for  back  taxes,  levied 
and  assessed  against  the  land  previous  to 
July  30,  lS90,--the  date  of  the  purchase,— 
and  that  on  that  day  deftedant  had  given 
plnlntlff  a  warranty  deed  of  the  premises. 
It  sufficiently  apprised  defendant  that  plain- 
tiff claimed  that  this  deed  covenanted 
aguinst  such  taxes,  for  a  breach  of  which 
covenant  plaintiff  sou^t  to  rcoorer.  Under 
thu  liberal  rules  governing  oral  pleadings  In 
justice  conrt,  we  think  this  declaration  suffi- 
cient. BcBdshaw  V.  Melionghlln,  88  Mioh. 
490;  Soper  r.  MUls,  SO  Mich.  70,  14  N.  W. 


Rep.  704;  NUgeut  t.  Teachont,  67  Mich. 
571,  80  N.  W.  Bep.  2M;  Daslela  t.  Glegc  28 

Mich.  82. 

It  Is  claimed  that  the  record  of  the  tax 
constituted  no  Uen  npoa  the  land.  We  are 
In  doubt  wheHier  counsel  mean  to  be  under- 
stood as  claiming  that  the  tax  record  to  de- 
fective In  some  particular,  and  tiierefore 
Instifflcleiit  to  oonsUtnte  a  lien;  or  ib&t  such 
assessments  do  not  In  any  event  ooDstitute 
such  Uen;  or,  thirdly,  that  the  time  for  such 
lien  to  attach  had  not  yet  arrived.  The  brief 
falls  to  call  attention  to  the  law  providing^ 
for  Butih  assessments,  or  to  point  out  the  * 
reasons  why  the  tax  record  did  not  con- 
stitute a  Uen.  Rule  61.  The  tax  record 
mentioned  is  not  before  ns,  end  there  is 
nothing  to  show  that  the  biU  of  exoepttona 
contains  all  of  the  evidence.  We  are  there- 
fore tmable  to  paas  upon  this  question  In- 
telligently, and  cannot  sasume  that  the  pro- 
ceedings of  the  circuit  court  were  erroneous. 
The  Judgment  wlU  be  affirmed,  with  costs. 

We  notice  that  the  biU  of  exceptions  la 
stipulated,  and  does  not  appear  to  have  the 
sanction  of  the  dicuit  Judge.  We  cannot 
commend  this  practice,  and,  had  the  fact 
lieen  brought  to  our  attmtl<m  before  the 
argnment  the  case,  It  would  hare  neoea- 
altated  the  dismissal  ot  ttaa  ^vcaL  Hie 
other  Justices  concurred. 


ALLDN  T.  SnNGBL  at  aL 
(Snprema  Oonrt  of  Ulohl|a&.  Apsfl  T,  1896.) 

FRAUDDX.BltT    CiOllVITASOSB  —  OoHSI»BKAnoll  — 
BOSA  FiDB  FUBCSASBB. 

Where  a  tliird  mortgagee,  who  has  am- 
ple security  for  his  debt,  takes  a  conv^ance 
of  the  mortgaged  prc^wrty,  agreeing  to  pay 
therefor  no  mora  as  a  cosisidffation  than  he 
would  have  been  comp^ed  to  pay  in  order  to 
protect  his  rights  as  third  mortgagee,  and  the 
conveyance  is  for  an  esprMsea  eonrideratlon 
of  at  least  $2,000  less  than  the  fair  valoe  of 
the  projiertyf  he  is  not  a  t>ona  fide  purduMsr, 
the  tacts  within  his  Icnowledge  having  bean 
snfflclent  to  put  him  on  inquiry. 

Error  to  circuit  court,  Saginaw  oountaTp  In 
chancery;  John  A.  Edget,  Judge. 

Bill  by  Helon  B.  Allen  against  OMrge 
Stlngel  and  Lewis  ComwelL  The  bill  was 
filed  in  aid  of  an  execution  issued  in  a  suit 
by  plaintiff  against  def^kdant  Sting^ 
From  a  decree  <Hamiiirfng  the  bill,  com- 
plainant appeals.  Beveraed. 

li.  T.  Durand,  for  antdlant  Barrla  it 
KraidrU^  (McKnl^t,  HumidiMir  *  Gkaat 
ot  ooonsel,)  for  appelleea. 

GRANT,  J.  In  Hay,  1890,  complainant 
brought  suit  In  assumpsit  against  defendant 
Stingel,  and  on  October  7th  following  ob- 
tained a  Judgment  for  92,059.62.  Stlngel 
kept  a  meat  market,  and  at  the  time  that 
Btdt  was  commenced  was  insolvent,  his  In- 
debtedness being  about  $20,000.  He  owned 
tb»  buUdlng  where  hla  market  was  kept. 
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and  11  other  lots  In  Bast  Saginaw,  and  tba 
fixtures  and  stock  bclopgUig  to  his  nmriut 
These  cmstltated  his  entire  j/aeaperty,  ex- 
cept SUDS  aeconnts  doe  hbn*  a  lai«»  Aan 
of  which  WM  ot  no  rslna  This  resi  estate 
was  ooTsred  bgr  thne  mortgsgesrHine  for 
95,000,  at  the  People's  Savings  Bsnk;  me  to 
a  Mr.  Densmore,  on  whldi  there  wss  then 
doe  S6,584.13;  and  one  to  defendant  Otnn- 
well,  to  secure  him  as  indofser  upon  a  note 
for  $3,000^  gtren  by  Stingel  to  one  COarfe. 
His  stock  and  fixtures  were  also  covered  by 
two  chattel  mortgages  to  their  full  value. 
Junet  27,  1890,  Stingd  and  wife  conv^ed 
all  his  real  estate  by  deed  to  Oomwell,  and 
this  deed  was  recorded  July  26th  folio  wing. 
The  cMuldmtion  agreed  upon  was  $15,000; 
but  there  were  some  taxes  ""p«»",  and  some 
OTerdne  Intnest,  so  that  tlu>  total  amoont 
paid  and  aasomed  tqr  Comwdl  was  C1S,887^ 
16.  Gfwnwell  psld  Stlng^  no  mon^.  Coin- 
well's  was  the  third  mortgage,  and  he 
agreed  to  sssume  the  other  two  mwtgsges. 
He  snbsequently  paid  the  Densmore  mort- 
gage,  and  took  an  assignment  thereof  to 
himself,  indorsed  the  bank  notes,  took  np 
the  ca&rk  note,  and  gsTS  his  own  note  there- 
for. Stingel  at  Ifte  ttane  of  the  transfer 
was  Indebted  to  Oornwell  on  open  account 
in  about  $800,  and  Oomwtil  was  indomor 
<m  anolher  note  for  91,000;  but  these  Avrmed 
no  part  of  the  consldeiatlan  for  the  deed. 
The  witnesses  differ  oonstderaUy  in  their 
estimates  of  the  vahis  of  this  real  estatd. 
The  circuit  judge,  In  his  mlttan  ophdcn, 
found  that  It  was  worth,  at  the  time  of  the 
transfer,  between  $17,000  and  $18,000^  and 
we  adcqpt  his  decMmt  In  this  respect.  Mr. 
Comwell  testified  that  one  the  day  the  con- 
veyance was  made  to  him  he  told  Stingel 
that  if  he  dedred  to  repnrchsse  the  nuufeet 
buUdlng  within  a  year  he  might  do  so  by 
paying  the  money  he  (Comwell)  had  In  it, 
and  what  he  might  q»end  uiHm  It  in  Im- 
proTemesits  thereafter.  Istlngel  testified 
that  soch  an  offer  was  made,  and  on  the 
same  day,  but  that  nothing  was  said  about 
it  until  after  the  execution  of  the  convey- 
ance. CornweU  was  fuQy  Informed  by  Stin- 
gel of  his  financial  condition,  knew  that  he 
was  insolvent,  and  tbat  the  property  con- 
veyed comprised  substantially  all  bis  avail- 
able resources.  We  think  also  that  the  evl- 
dence  fldrly  Justifies  the  conclusion  that 
Comwdl  knew  of  the  debt  due  from  Stln- 
gel  to  complainant.  The  bUl  In  this  case 
was  filed  in  sid  of  the  ezecutbm  Issued  tai 
the  salt  at  law.  The  esse  was  heard  v^on 
proofs  taken  in  open  ooort,  and  decree  rea- 
dored  dlsmlaslng  the  bUL  The  position  of 
couiidAlnant  Is  that  this  conv^ance  Is  void 
as  to  credltorB  for  three  ressons,  viz.:  (1) 
Because  It  wss  made  with  intent  on  the 
part  of  Stingel  to  Idndw,  delay,  and  de- 
fraud his  creditors,  and  was  accepted  by 
Oomwell  with  knowledge  of  soch  Intention, 
or  under  such  drcumstances  as  should  have 
pat  a  iKUdent  man  upon  inquliy.  C^)  A 
v.C4x.w.mj.l3— 56 


secret  trust  was  created  toe  the'  grantor^ 
beutft,  'irtildi  avoids  the  conveyance.  0) 
That  the  ccmveyanee  amctants  to  an  asalgn- 
ment  with  preferences. 

The  learned  circuit  Judge  held  that, 
"while  the  testinuHty  would  Indicate  that 
Stingel  was  Insolvent  and  his  acts  and  his 
conduct  would  indicate  an  Intentl<m  to  de- 
teat  ^  deftodant's  daim,  the  proof  does 
not  warrant  Uie  dalm  that  CornweU,  tiie 
purchaser,  had  any  such  knowledge  of  the 
intent  of  Stingel  as  to  sust^  the  charge 
that  he  parti<dpated  In  any  purpose  to  de- 
fraud creditors  generally,  or  this  Judgment 
creditor  In  particular,  by  taking  the  conv^- 
ance  of  the  property."  If  accnsl  knowledge 
of  the  intent  of  Stlngd  were  necessary  to 
give  comphdnant  rdlef,  we  should  readily 
acquiesce  In  this  conclusion,  but  the  position 
<a  Mr.  Oomwdl  Is  not  that  of  a  creditor 
taking  a  ccmv^ance  to  secure  Us  debt, 
bdt  he  must  be  regarded,  under  the  drcum- 
stances, as  a  purchaser,  and  his  acti(m  must 
be  amtrolled  by  the  rule  applicable  to  pur- 
chasers of  the  property  of  hisolvent  debtors. 
Stlngel's  evident  object  In  maktaig  the  con- 
veyance was  to  avoid  the  pigment  of  his 
debts,  and  particularly  that  of  the  com- 
plainant Comwell  certainly  knew  what  the 
result  of  that  conveyance  would  be.  His 
security  before  was  ample.  By  the  convey- 
ance he  obtained  no  additional  security,  but 
only  the  avoidance  of  foreclosure  proceed- 
ings. The  Mtuation,  then.  Is  tills:  Stingd 
and  Comwell  meet  to  negotiate  tills  trans- 
fer; the  fbrmer  with  the  purpose  to  defraud 
Ids  creditors,  the  latter  with  ample  security 
for  his  indorsement,  and  Iqr  the  agreement 
then  made  obligating  himself  to  pay  no  more 
as  a  consideration  than  he  would  have  been 
compelled  to  pay  in  order  to  protect  his 
rl^ts  as  the  third  mortgagee.  The  conyey- 
ance  is  made  for  an  expressed  consideration 
of  at  least  $2,000  leas  than  the  fair  value 
of  the  property.  We  do  not  think,  under 
these  drcumstances,  that  he  can  be  re- 
garded in  the  U^t  of  a  bona  fide  purchaser, 
but  that  the  facts  within  his  knowledge 
were  sufficient  to  put  him  upon  Inquiry,  and 
his  failure  to  do  so  does  not  operate  to  de- 
feat the  rii^t  of  (Tedltors.  Hough  v.  Dick- 
hison.  68  Mich.  04,  24  N.  W.  Rep.  809,  and 
authorities  there  dted;  Bedford  v.  Penny,  58 
Mich.  424,  25  N.  W.  Rep.  381.  OomphUnant, 
before  bringing  suit,  offered  Stingel  to  take 
a  fourth  mortgage  In  security  of  his  claim, 
which  Stingel  refused.  This,  if  given,  could 
not  have  affected  Comwell's  positloki  as 
mortgagee  otherwise  than  favorably,  be- 
cause complainant  as  fourth  mortgagee, 
would  have  been  compelled  to  pay  this  mort- 
gage In  order  to  protect  his  own.  We  think 
the  complainant's  tevy,  by  virtue  of  his 
exeeutiffli,  Is  entltied  to  protection,  but  sub- 
ject to  tiie  three  mortgages  and  the  taxes 
which  the  defendant  Comwell  has  paid.  It 
is  unnecessary  to  dlscoBs  the  other  questkma 
raised.  The  decree  will  be  reversed,  with 
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costi  of  both  courts,  and  decree  entered  In 
this  court  In  accordance  with  this  opliiion. 
The  other  Justices  concurred. 


LYNCH  et  al.     DORAN  et  al. 
(Sniveine  Ooart  of  Michigan.    April  21,  1893.) 
Validity  of  Deed — Cipacitt  or  Okantob — Evi- 
dence —  BVHDEH  of  PBOOF  —  COSVEYAKCB  OP 

Hohbbtbad  bt  Hdsband  to  Wipe. 

1.  The  fact  that  vitneas'  aged  father  some- 
times  addressed  her  bjr  the  name  of  another 
child;  that  on  three  occasions  he  lost  his  way 
In  the  city;  that  he  sometimes  cried,  seemed 
low-spirited,  and  sat  all  day  without  talking  ex- 
cept some  one  spoke  to  him.  when  he  answered 
intelligentlyr-ia  not  sofficient  erfdrace  of  men- 
tal nnsonndnesa  to  aupport  witness'  opinion 
that  her  fiither  waa  incompetent  to  execute  a 
deed. 

2.  In  a  suit  by  several  children  of  a  family 
against  otha-  children  to  set  aside  a  deed  by 
their  parents  to  defendanta  on  the  gronnd-of 
andne  influence  and  of  incompetency,  where  the 
property  conveyed  was  no  more  than  a  reason- 
able compensaUon  to  defendants  for  their  serr- 
tcos  and  care  rendered,  the  burden  of  proof  Is 
OR  plaintiffs. 

a.  In  Michigan  the  husband  may  conrey 
hia  iDt«rest  in  the  homestead  to  his  wife. 

Brror  to  dreolt  court,  Wayne  county; 
George  Gartner,  Judge. 

Ejectment  by  Catherine  Ixruch,  Margeret 
Doyle.  Mary  A.  McGrane,  Edward  Doran, 
and  John  Doran  against  James  Doran,  Eliza 
Doran,  and  Jane  Doran.  Defendants  had 
Judgment,  and  plaintiffs  bring  error.  Af- 
firmed. 

Edwin  F.  Conely  and  Orla  B.  Taylor,  for 
appellants.  Jolin  Atkinson,  tot  ^n^dleea. 

GltANT,  J.  PlalntUTs  and  defendants  are 
the  hulrs  at  law  of  Sotm  Doran  and  Mary 
Doran,  all  being  their  children  except  John, 
who  Is  a  grandson,  his  father  being  dead. 
John  Doran,  the  father,  died  March  28,  18S2, 
ninety-three  years  old.  His  widow,  Mar>', 
died  in  1885,  aged  about  80.  Mr.  Doran  pur- 
chased the  land  In  controTersy— 19  acres— 
In  1836.  It  was  a.  farm,  and  occupied  as  a 
homestead  tiU  the  time  of  his  deuth.  Soon 
after,  the  defendants  moved  to  Detroit,  tak- 
ing their  mother  with  them.  April  17,  1879, 
Mr.  Doran  executed  a  deed  of  this  land  to 
his  wife.  About  two  weeks  after,  she  exe- 
cuted a  deed  of  It  to  the  defendants.  They 
had  10  children,  two  of  whom,  Patrick,  the 
father  of  philntlff  John,  died  in  18n5,  ami 
John  in  1860,  without  issue.  Catherine  mar- 
ried, and  left  home  in  1849,  Patrick  in  1 85.o, 
Margeret  in  1849,  Mary  in  1852,  Anne  In 
1860,  and  Eflward  left  home  in  1S7'J.  and 
was  married  some  years  afterwards.  James, 
Eliza,  and  Jane  were  never  married.  Jamefl 
and  Jane  lived  at  home.  BUza  worked  In 
Detroit,  but  spent  considerable  of  her  time 
at  home.  She  took  car©  of  her  fathw  during 
his  last  sickness.  Jane  did  the  household 
work,  and  James  worked  and  managed  the 
turn.  Uu^  all  lived  together  as  one  fiunily. 


For  about  20  years  previous  to  his  denth  thp 
fother  did  such  work  as  he  chose,  and  as  was 
consistent  with  hia  age  and  strength.  None 
of  the  children,  after  leaving  home,  oou- 
tiibuted  anything  to  the  support  of  their 
parents.  The  defendants  also  pah)  their 
fnther'sfnnerat  expenses,  borrowing  the  mon- 
ey from  Mary,  which  they  reirnld  with  Interest, 
fnie  par^ts  were  taken  care  of  and  support- 
ed by  the  defendants.  The  relations  between 
the  parents  and  children  were  pleasaot 
and  friMidly,  as  were  also  the  relations  of 
the  children  to  each  other.  The  married  diil- 
dren  lived  In  Detroit,  and  there  waa  the 
usual  amount  of  visiting  to  and  fro. 

On  January  17,  1887,  plaintiffs  commenced 
this  suit  to  recover  the  undivided  five  ninths 
of  this  land  on  the  ground  of  the  Inoompe- 
toicy  of  Mr.  Doran  to  execute  tlie  deed. 
At  the  concloslcHi  of  the  evidence  the  court 
directed  a  verdict  for  the  defendanto,  h<4d-  I 
Ing  that  toe  plaintiffs  had  Introdaoed  no  eri-  | 
dence  tending  to  show  Incompetency.  | 

This  small  piece  of  land  comprised  his  en- 
tire estate,  and  at  the  time  of  toe  deed  was 
worth  about  $2,500.  He  was  considerably 
affected  by  the  death  of  his  two  sons,  and 
especially  mourned  the  loss  of  John.  Soon 
after  John's  deato  he  had  a  severe  fit  of 
sickness,  and  plainttflb  claim  toat  bis  mental 
decay  commenced  at  that  time.  He  was 
then  71  years  old,  and  up  to  that  time  was 
strong,  boto  physical^  and  mentally. 

His  daughter  Margovt  testified  that  after 
this  sickness  he  lost  his  memory.  Tliat  con- 
dition continued  right  alcmg.  Tliat  when 
she  met  him  he  did  not  know  her  and  h^ 
sister  EUza  apart  That  once  when  she  went 
there  she  said,  "Obod  morning.**  He  replied. 
"Good  morning,  E<llza."  She  said,  "I  am 
Margeret."  He  replied,  "Well,  It  Is  all  thv' 
same."  That  once  when  be  was  at  ho-  house 
he  said  to  her,  "Ellsa,  I  would  like  to  trent 
all  my  family  alllK  If  I  had  my  own  way." 
She  could  give  no  other  Instances  similar  to 
these.  That  during  the  last  few  yean  of  his 
life  he  used  to  sleep  about  noontime,  and 
toen  get  up  and  walk  around,  or  alt  In  the 
house,  maybe  go  after  the  cows,  or  some- 
thing Uke  that  She  once  saw  him  crying. 
She  asked  him  what  was  the  matter,  and  be 
made  no  reply.  She  saw  nothing  else  In  his 
conduct  that  was  strange  except  that  he 
sometimes  seemed  low-spirited,  and  would 
alt  all  day  without  talking  to  any  one  except 
when  they  spoke  to  him,  when  he  would 
answer  them.  That  he  used  to  come  to  her 
house  in  Detrt^t  once  In  two  or  three  week-i. 
Hiat  he  went  to  Trinity  church  about  oure 
a  year.  That  he  lost  his  way  one  nl^t.  com- 
ing from  the  church,  and  looking  for  her 
house.  That  he  toen  said  he  was  lo<^dup 
for  Trinity  church,  but  oould  not  find  it. 
This  occurred  many  yean  previous  to  his 
death.  Hiat  he  was  brought  to  h»  house 
twloe  afterwards,  when  he  lost  his  way  in 
the  dty.  This  wltneoB  was  thai  asked  tp 
give  her  opUdon  as  to  whether  he  was  ot 
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Roimd  mind  ftom  the  time  oC  Us  alcknen. 
Thlfl  testimony  was  exciude*L 

Albnt  Mesamore  lived  about  half  a  mile 
from  Mr.  Docan  for  many  years  before  his 
deaA.  exoept  that  ooaafltonally  he  Uved  a 
year  or  man  ta  the  dtf.  He  teattfled  that 
he  was  quite  Intimate  with  the  famUy*  That 
he  Tlalted  there  erenlngs.  and  aometlmee  to 
the  daytime.  Hut  he  was  In  a  pretty  fair 
condition  physically.  That  he  made  no  pre- 
tensions to  cany  on  the  farm  for  the  last  25 
or  80  years  of  his  life.  That  he  never  saw 
him  d<dng  anytiiing,  except  with  n  spade 
letting  water  off  the  field,  or  aomething  of 
that  Uud.  miat  he  soppoaed  the  reasim  he 
did  not  work  was  old  age.  Th&t  he  had 
often  met  him  cox  the  road,  when  sometimes 
he  would  know  him  and  sometimes  be  would 
not  That  tf  he  spcdra  to  him,  Sbd  talked  to 
him  a  while,  he  woidd  know  him.  That 
when  he  met  him  he  would  s^ieraUj  say, 
"Qood  momlnv,  Hr.  Doran."  That  Mr.  Do- 
ran  would  come  up  to  him,  and  ahnke  hands, 
bat  would  not  appear  to  know  him.  Hist 
when  he  tcdd  him  who  he  was  he  would 
know  him.  He  would  ssy.  "Is  it  Ab.T"  Mr. 
Doran  used  to  can  him  Ah.  That  he  had 
met  Mr.  Doran  upon  the  road,  i^n  he 
asked  him  the  way  to  go  home.  He  would 
any:  "I  am  tamed  around.  I  do  not  know 
which  way  It  Is."  That  he  waa  then  about 
half  a  mile  from  his  house,  which  was  not 
in  right.  That  he  remembered  partlcuhuly 
only  two  or  three  such  Instuwes.  That  the 
last  one  he  remembered  was  in  the  nei^- 
boihood  of  10  years  befbre  his  death, 
lliat  when  he  went  there  ermlngs  Mr. 
Damn  was  generally  hi  bed.  That  whoa  he 
went  there  daytimes  he  waa  walldng  around, 
or  In  the  bouse  reading,  niat  about  10  yearn 
before  his  death  he  met  BIr.  Doran  lofdclng 
after  the  cows,  which  then  ran  at  large,  and 
asked  him  tf  he  had'seen  them.  That  he  was 
about  the  same  ever  since  witness  oonld  re- 
member. On  cross  cxamlnatton  the  witness 
teatifled  that  he  ml^t  have  met  him  two  or 
three  times  when  he  foiled  to  recognise  him. 
He  (witness)  was  then  about  21  years  old. 
Ihat  he  (witness)  had  been  aw^  from 
home  a  UtOe  while  b^re  that  That  Mr. 
Doran  remembered  him  all  right  when  he 
told  him  he  was  Ab.  On  redirect  examina- 
tion he  testified  that  sometimes  Mr.  Doran 
would  know  him  and  sometimes  he  would 
not  This  witness  was  asked  irtiether 
be  considered  Mr.  Doran,  on  the  ITtii  of 
Ainil,  :^79,  in  snob  a  condition  mentally  that 
he  wiMiId  oomprdtend  the  matter  of  the  dls- 
podtlon  or  deeding  away  of  his  property,  but 
the  question  was  excluded  as  inoompetent. 

Maiy  testified  that  she  left  home  when  16 
years  old.  ^tat  die  went  home  once  In  a 
montti  m  two.  She  lived  in  Detndt  Her 
father's  health  was  pretty  good.  That  he 
waa  troubled  with  dlzalness  In  his  head  That 
he  lost  Ms  memory,  and  could  not  recognize 
her  vexy  w^  Hint  when  she  told  him  who 
she  was  he  would  recognise  her.  That  once 


when  he  TiMted  her  In  Detn^t,  when  he  was 
about  80  years  old,  he  bade  her  good-bye, 
crying,  and  said  perhaps  be  would  not  see 
her  again.  She  made  no  reply  to  this.  He 
went  rigbt  away,  and  walked  home,  a  dis- 
tance of  oTer  ftfor  mllea.  She  gave  one  in- 
stance of  dlsztnesB  frtitch  occurred  at  the  be- 
ginning of  his  rickness  after  Jolm's  death. 
Plalntlfr's  counsel  asked  her  the  following 
question:  "Question.  Did  yon  erer  have 
any  conversation  with  him,  or  waa  he  ever 
talking  with  you,  when  his  talk  or  conversa- 
tion or  language  made  you  tUift  that  he  did 
not  know  what  he  was  talking  about,  or  that 
bis  memory  was  fsUlng?  Answ«r.  No,  sir; 
not  as  I  remember."  She  testlfled  that  he 
did  chores  around  the  farm.  On  the  cross- 
examlnatlon  she  said,  "My  memory  is  awful- 
ly poor."  fflie  was  thai  00  years  old.  She 
could  not  remember  a  slntfe  Irrational 
thing  that  h&e  father  ever  said,  and  die 
never  aaked  him  a  question  to  wUch  he  did 
not  make  an  intelligent  answer. 

Bdward  Doran  testlfled  that  Ms  father's 
health  was  good  enough.  That  be  once  had 
a  spell  of  d^esa,  and  he  thouidit  he  was 
a  little  weak-minded.  That-  tbe  baata  of  this 
opinion  was  that  sometimes  he  saw  him  cry- 
ing, at  othOT  times  he  wouU  be  singing,— Just 
humming  over  something.  That  he  would 
go  away  someone,  and  get  astray.  Hint 
he  sometimes  went  after  him,  and  found  him 
a  mii4»  or  a  mile  and  a  half  ftom  the  house. 
That  he  sometimes  told  him  he  waa  sent 
after  him,  when  he  became  pretty  cross,  and 
once  was  going  to  dap  him  for  coming  after 
him.  That  he  did  diores  around  the  house. 
Had  dizzy  Bpells,  but  could  not  say  how 
firequentiy.  That  at  dUTerent  times  he  cried, 
and  told  him  and  his  brottier  James  to  go 
on  and  do  the  beet  they  could;  that  pretty 
soon  they  would  not  hare  anybody  to  wat<di 
over  UiBm.  He  was  better  at  times.  He 
had  no  conversation  with  him  which  Indicat- 
ed a  loss  of  monory.  He  met  hla  father 
once  in  Detroit,  on  Grand  Birar  avenue.  In 
the  company  of  two  young  men.  He  said,  he 
was  going  with  thesp  boys.  He  told  him  he 
had  bettw  come  with  him,  which  he  did. 
the  boys  said  they  were  going  to  have  some 
fun  with  him;  that  Hiey  thought  he  was 
simple  or  drunk.  This  was  20  years  or  more 
before  he  died,  ^niat  once  he  went  to 
Trinity  Chunai  with  him,  on  ffixth  street. 
On  coming  oat  of  the  diundi  th^  got 
separated,  and  he  found  him  down  around 
Ninth  street  He  adced  him  where  he  was 
going,  and  he  said  he  was  going  home.  Wit- 
ness replied,  "If  you  axe,  you  woold  better 
torn  around,  and  go  tbs  otber  way."  He 
turned  around,  and  came  vrlth  him.  They 
had  walked  that  morning  from  the  farm  to 
the  diurch,  about  four  ndles.  He  somettmes 
went  after  the  cows,  and  sometimes  he 
found  them  and  sometimes  he  did  not  He 
did  not  have  mndi  conversation  with  him. 
His  tether  always  recognized  him;  knew 
his  voice  when  he  apoke  to  lUm.^Eis  eyesight 
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was  not  cood.  He  read  bcK^  and  p^pen. 
To  tbe  beet  at  his  opinion,  his  father  was 
getting  worse  all  the  time.  On  croea-ex- 
amlnatlon  wltnete  aald  he  did  not  attend  his 
tether's  ftmeral.  althoagta  he  was  living  In 
the  dty.  lliat  he  vaa  off  and  on  away  from 
home  from  the  time  he  was  14  yean  old  tin 
he  was  22.  After  ha  left  home  for  good  he 
went  back  occasionally.  He.  the  witneaa, 
■ometimes  cried  and  sometimee  sang.  It  de- 
pended upon  what  was  on  his  mind.  His 
farther  occasionally  drank  Intoxicating  liquor, 
bat  did  not  think  he  bad  drank  any  when  he 
met  him  with  the  two  young  men.  He  knew 
one  of  the  yonng  mea,  bat  did  not  know  the 
otha.  Had  seen  Um  at  Trlnl^  Ohurch. 
The  church  incident  happened  some  seven  or 
eight  years  before  his  death.  Wltnen  start- 
ed from  the  church  np  Sixth  street,— the  way 
th^  need  to  go.  Kot  sedng  his  father,  he 
tamed  back  to  look  for  him,  and  saw  him 
just  as  he  got  to  Ninth  street.  It  was  Jnst 
AS  near  to  go  Mntli  street  as  It  was  by 
Sixth  street  That  bis  father  had  started 
across  Porter  street,  which  was  oat  ot  the 
way.  There  was  no  mrasoal  incident  in  the 
was  of  ctmrersation  on  that  di^. 

Mldiad  Mlmnao^  was  a  nepnew  itf  Mr. 
Doran.  Abont  17  years  b^re  the  trial, 
which  was  in' April.  1882,  he  lived  in  Green- 
fly, at  his  father's,  about  ttiree  quarters  of 
a  mile  from  Mr.  Doran's.  That  he  visited  at 
Mr.  Doran's  house  probaldy  onoe  In  ttaree  or 
four  weeks;  sometimes  not  so  oftOL  That 
Mr.  Doran's  health  was  very  good  part  of 
the  time  end  part  of  the  time  It  was  not. 
That  he  was  once  a  hmg  time  sick,  after 
whldi  bis  heelth  was  not  so  good  as  it  had 
been  before^  That  he  had  qtells  of  crying, 
and  when  he  asked  him  what  he  was  crying 
for  he  said  he  did  not  know.  That  these 
crying  epells  were  not  very  frequent  That 
Mr.  Doran  told  Um  he  got  lost  going  sfter 
the  cows.  That  one  evening,  when  witness 
was  driving  home  from  the  dty,  he  over- 
took Mr.  Doran.  and  said  **Good  evening, 
nncle,"  bat  be  iOd  not  seem  to  notice  It 
Witness  was  tiding  in  a  wagon,  and  Mr. 
Doran  was  walking.  Witness  told  Um  who 
be  was,  and  be  said  be  was  looking  for  the 
cowa  He  was  then  between  half  and  ttiree 
qoarters  of  a  mile  from  his  home.  Said 
he  had  got  turned  aroond,  and  did  not  know 
whldi  way  to  go,  and  witness  told  him.  Wit- 
ness could  tell  no  other  In<dd«Dt  ^en  be  did 
not  know  him.  "Question.  Now,  have  yon 
any  other  matter  on  yonr  mind  that  yon  can 
recall  that  made  you  think  he  was  not  right 
mentally?  Answer.  Well,  aU  I  remember 
about  he  acted  kind  of  simple,  and  <Hd  not 
seem  to  do  any  buriness  at  lUL  Q.  You  say 
he  acted  kind  of  slmfde.  What  do  yon  mean 
that?  A.  Well,  I  mean  he  walked  around, 
and  never  paid  much  attention  to  anybody 
or  anything:  Q.  Absent-minded?  A.  Yes, 
air."  Witness  further  said  that  as  near  as 
he  could  get  at  It,  Mr.  Doran's  condition  was 
pretty  much  the  same  down  to  his  death. 


niat  he  onoe  saw  him  digging  a  zigzag  ditch 
along  a  rail  fence.  **Q.  Now,  in  regard  to 
the  old  gentleman,  state  wbAt  his  conversa- 
tion was  when  you  talked  with  him.  whether 
you  could  understand  htan  or  not  wheOier 
it  was  Intelllg^it  A.  Ob,  I  could  nnd»stand 
him.  Q.  Always?  A.  Wdl,  jH^tty  modi  al- 
ways. Q.  I  ask  yea  if  it  vras  always.  I  did 
not  ask  you  pretty  much  always.  When  I 
say  always,  I  mean  always;  not  pretty  mncta 
always.  A.  Well,  I  could  undeistand  blm." 
On  croas-ezamination,  referring  to  the  con- 
versation with  Mr.  Doran  upon,  the  road, 
witness  testified  that  be  drove  up  bdiind  Mr. 
Doran,  and  first  asked  him  where  be  was 
going.  That  be  said  he  did  not  know;  that  he 
was  looking  for  the  cows.  That  wltnesv 
told  him  be  did  not  see  them.  TbaX  Mr. 
Doran  said  lie  got  turned  around,  and  did 
not  know  exactly  where  be  was,  or  which 
way  be  was  going.  That  he  told  him  be  was 
going  the  wrong  way;  to  turn  around,  and 
go  back.  The  only  reason  witness  had  for 
swearing  that  Mr.  Doran  did  not  recognise 
him  was  because  Mr.  Doran  did  not  speak 
to  him' at  all  antn  he  (witness)  qxifee  to  Um. 
That  he  first  said,  "<3ood  evening,  uncle." 
and  that  they  went  on  with  the  conversation 
above  given. 

Valentine  Doran  was  a  nephew,  and  lived 
on  an  adjohilng  farm,  and  was  occasionally 
at  Mr.  Doran's;  occaslraally  worked  there. 
That  for  about  80  years  b^re  his  death 
Mr.  D<nan  wait  aroond  dobig  nothing.  That 
he  was  in  good  physical  health,  and  did  not 
use  to  be  sick  at  aU.  That  he  oftoi  met  him. 
and  spoke  to  him,  when  Mr.  Doran  replied. 
**I  dcm't  know  wtu>  I  am  qteaUng  to;  t  don't 
know  yoa.**  That  when  he  told  him  who  he 
was  he  replied,  **I  am  blind,  and  I  dmi't 
know  anybody,"  or  *1  don't  know  anyttiing.** 
^  was  totally  bHnd  In  one  eye.  Never 
beard  him  say  anyQitng  else  whl^  Indlcatofl 
his  condition.  He  saw  Mr.  Doran  bringing 
in  wood  and  digging  ditches.  That  be  knew 
him  to  wander  away,  and  get  turned  arounl 
or  lost  Tliat  he  once  went  after  blm,  and 
found  him  In  the  dty,  at  his  aunt's,  Mr. 
Doran's  sister,  lids  was  about  20  years  be- 
fore  his  death.  Witness  never  found  him 
oat  in  the  ooontiy  wboi  he  was  lost  That 
he  someHmes  met  blm  in  the  aftemoiHi. 
when  he  forgot  that  he  bad  met  blm  In  the 
morning.  That  his  condition  did  not  Improve, 
and  that  for  some  time  before  his  death 
be  did  not  go  oft  the  farm  mndL  On  cross- 
examination  witness  testified  that  he  bad 
met  him  whoi  .be  said  he  did  not  know 
where  he  was  going,  but  tiiat  he  might  Hieii 
have  bera  looking  tar  ttie  cows.  Hut  ht> 
(wltueas)  had  no  excuse  for  s^lng  to  Mr. 
Doran  ^t  he  had  spoken  to  him  in  the 
morning,  bnt  that  he  said  It  because  be  want- 
ed to  toll  him  ttiat  he  had  beoi  speaktog 
with  blm  a  diort  time  before.  "Question. 
You  found  Mr.  Doran  in  the  dty  at  bis  sis- 
ter's, and  you  call  that  lost?"  To  this  ques- 
tion the  witness  made  no^answer.  AU  the 
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reason  he  then  had  for  saying  he  was  lost 
was  because  he  fonnd  him  at  his  sister's, 
uDd  left  him  there.  He  could  give  no  other 
Instance  within  his  personal  knowledge. 

Thnmns  M.  Harris  knew  Mr.  Doran  20 
years  before  his  death.  Worked  on  the  farm 
n  week  or  10  days  In  1B74.  Mr.  Doran  did 
not  know  who  he  was  till  his  daughter  Jane 
told  him'.  He  thought  he  was  nearly  blind 
In  one  eye.  "Question.  From  what  do  you 
Judge  that  he  did  not  know  who  you  were? 
Answer.  Because  I  think  the  old  gentleman 
was  so  old  and  feeble.  Q.  No,  no.  What 
did  he  say  or  do  that  showed  that?  A.  He 
did  not  speak  to  me  at  all  unless  Miss  Doran 
told  him  who  I  was,  and  then  he  would  con- 
verse with  me  for  a  short  time."  HLs 
daughter  Jane  said  to  witness:  "Don't  pay 
any  attention  to  father.  He  don't  know 
what  he  Is  talking  about."  Said  this  once  or 
twice.  After  that  witness  occadonally  vldt- 
ed  at  Mr.  Dornn's,  and  said  his  "condition 
l3ecame  worse,  because  he  was  getting  older; 
Ills  conditions  were  worse,  and  he  was 
more  chOdlsb."  "Q.  What  did  you  see  on 
these  occasions  which  made  you  think  he 
was  childish?  A  Well,  from  the  conversa- 
tion I  would  have  with  him.  He  would  be 
Talking  of  things  that  wonld  not  be  Just  ex- 
actly in  my  memory,  that  I  think  wonld  be 
proper  for  an  old  gentleman  to  converse 
about.  Q.  He  would  make  Irrational  an- 
swers. Is  that  what  you  mean?  A  We  had 
talks  In  regard  to  the  weather,  or  something; 
and  he  would  tell  me  In  different  ways  from 
what  I  thought  the  weather  would  be,  and 
somethli^  about  the  farm.  Q.  What  did  he 
say?  A  He  would  tell  me  in  regard  to  when 
a  storm  would  be  going  to  approach  when 
It  would  be  quite  clear,  and  there  were  not 
the  signs  of  a  storm  whatever.  I  would  ask 
him  how  he  knew  we  were  going  to  have  a 
storm.  Then  he  would  start  to  tell  me  from 
studying  through  almanacs.  I  would  ask 
him  how  he  Imew,  and  he  would  tell  me  by 
the  weather  which  was  approaclilng."  Upon 
cross-examination,  on  being  asked  what 
there  was  wrong  In  Mr.  Doran  saying  there 
was  to  be  a  storm  If  the  almanac  did,  he 
replied,  "Because  I  thought  the  old  gentle- 
man was  so  old  that  he  would  have  predict- 
ed it  without  studying." 

The  above  is  all  the  evidence  tending  to 
show  incompetency  or  mental  Incapacity  on 
the  part  of  Mr.  Doran  to  execute  this  deed. 
The  evidence  that  he  failed  at  times  to  rec- 
ognize certain  persons  must  be  considered  in 
view  of  the  fact  that  during  the  period  cov- 
ered the  sight  of  one  eye  was  entirely  gone, 
and  that  of  the  other  was  considerably  af- 
fected. It  is  unnecessary  to  state  the  evi- 
dence on  the  part  of  the  defendants.  It  was 
in  direct  conflict  wltli  the  plalntifTs'  evidence 
upon  those  facts  which  are  claimed  to  e8tal>- 
llsh  Incompet^cy.  If  the  plaintiffs  made  a 
case  from  whldi  mental  Incapacity  may 
taSxis  he  inferred,  they  were  entitled  to  have 
tbo  cue  mbinttted  to  the  Jury. 
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1.  The  opinions  of  his  doughty  Maxgeret 
and  Mr.  Messmore  as  to  tils  mental  condi- 
tion were  properly  excluded.  Neither  had 
testified  to  any  conduct,  acts,  or  language 
which  showed  any  incapacity  to  understand 
the  nature  of  a  win  or  deed.  Bfargeret  gave 
no  Instanoes  of  loss  of  memory  except  that 
he  sometimes  addressed  her  by  the  name  of 
one  of  his  other  children;  that  he  lost  his 
way  one  night  In  the  city,  and  twice  after- 
wards was  brought  to  her  house,  when  she 
was  told  that  he  had  lost  his  way.  These 
constitute  no  proof  of  such  loss  of  memory 
as  to  justify  any  inference  of  Incapacity, 
and  ther^ore  an  opinion  based  upon  them  Is 
Incompetent  The  facts  that  he  sometimes 
cried,  that  he  sometimes  seemed  low-spir- 
ited, and  sat  all  day  without  talking  except 
some  one  spc^e  to  him,  when  he  answered, 
and.  It  appeant  intelligently,  are  no  evidence 
of  mental  unsoundness.  The  loss  of  his 
children  is  an  ample  excuse  for  this  conduct. 
It  would  be  strange.  Indeed,  if  a  father  or 
mother  could  be  held  Insane  or  unsound  In 
mind  because  they  cried  over  the  death  of  a 
beloved  cliild,  even  though  this  occur  years 
after  the  death.  Margeret  had  testified  to 
nothing  inconsistent  with  mental  soundness 
or  sanity,  and  therefore  no  foundation  was 
laid  for  her  opinion.  The  testimony  of  Mr. 
Messmore  was  still  weaker,  and  comment 
upon  It  is  unnecessary. 

2.  There  was  nothing  Inequitable  or  unjust 
in  the  disposition  of  his  Uttle  property.  The 
defendants  supported  their  parents  during 
a  long  old  age,  treated  them  kindly  and 
affectionately,  nursed  them  during  their  rick- 
nesses,  and  paid  all  the  expenses  of  their 
slclmess  and  funerals.  His  other  children 
left  home  about  as  soon  as  they  were  able 
to  earn  anything,  and  went  to  work  for 
themselves.  The  property  did  not  consti- 
tute more  than  a  reasonable  compensation 
to  the  defendants  for  their  services  and  care. 
There  Is  no  room,  therefore,  for  the  Infer- 
ence that  plaintiffs  were  unjustly  dealt  with 
by  their  parents  In  this  dlspoeltion  of  their 
property,  or  to  attach  any  suspicion  to  the 
transaction;  or  that  these  parents  were  the 
wni-ds  of  the  children  who  took  care  of  them, 
so  as  to  throw  the  burden  of  proof  upon 
them  of  the  absence  of  undue  influence  and 
of  competency.  Where  the  transaction  Is 
equitable,  no  such  rule  can  apply.  The  bur- 
den of  pi-oof  was,  therefore,  upon  the  plain- 
tiffs. The  record  shows  this  old  man  to  have 
been  one  of  unusual  strength  and  vigor.  He 
Is  not  shown  to  have  possessed  any  other 
than  the  Infirmities  common  to  his  age.  He 
worked  upon  the  farm  as  much  as  his  dls* 
position  and  strength  permitted,  and  took 
the  usual  interest  of  a  man  of  his  age  In  the 
ordinary  affairs  of  life.  He  is  not  shown  to 
have  uttered  a  ^ngie  Irrational  sentence,  or 
not  to  have  understood  any  qnestiott  that 
was  ever  put  to  him.  Both  he  and  his  wife 
trusted  these  defendants  to  take  care  of 
them  In  their  ciA  age,  and  yldded  the  eon- 
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trol  of  the  farm  and  the  household  very 
largely  to  them.  The  result  shows  that 
their  confidence  was  not  misplaced.  There 
Is  no  evidence  of  any  undue  Influence,  or  of 
any  complaint  on  the  part  of  these  defend- 
ants of  the  care  of  their  parents.  Thej  kept 
up  the  home,  to  which  the  other  children 
had  free  access,  and  made  frequent  visits 
to  their  parents,  and  were  always  welcome 
by  alL  These  old  people  knew  that  they 
had  not  long  to  live.  It  Is  a  fair  presump- 
tion that  they  understood  that  the  share  of 
the  property  to  which  the  defendants  would 
be  aitltled  as  their  heirs  at  law  would  not 
be  a  sufficient  compensation,  and  that  all  of 
tt  would  not  be  too  much.  There  is  nothing 
In  the  entire  evidence  on  the  part  of  the 
plaintiffs  to  indicate  that  either  Mr.  Doran 
or  his  wife  did  not  possess  sufficient  mental 
capacity  to  understand  the  nature  or  this 
transfer  of  their  property,  an  act  which  In 
Itself  was  eminently  Just  I  have  heretofore 
expressed  my  views  of  this  class  of  testi- 
mony which  Is  being  used  to  Impeach  wills 
and  deeds,  and  to  permit  Juries  to  substi- 
tute their  own  Ideas  of  what  a  grantor  or 
testator  ought  to  do  with  his  property  for 
tlioee  of  the  testator  or  grantor  himself. 
Prentls  v.  Bates,  88  Mich.  573,  50  N.  W.  Bep. 
637.  The  circuit  Judge  was  correct  in  bUi 
holding.  I  concur  In  the  following  language 
used  by  him  In  his  charge  to  the  Jury:  "All 
the  acts  shown  may  be  true,  and  still  it 
could  not  be  sold  that  by  reason  thereof  any 
evidence  of  mental  Incompetency  would  be 
shown.  If  conveyances  are  to  be  set  aside 
for  such  pretexts  as  are  here  shown,  very 
few  could  bear  the  test  of  legal  scrutiny 
and  be  safe  from  attack.  If  a  man's  acts, 
by  reason  of  such  Incidents  as  tiave  be^ 
shown  In  this  case,  make  such  act  the  sub- 
ject of  post-moi'tem  examination,  dependent 
upon  the  whims  or  caprices  of  a  Jury,  then 
it  may  well  be  said  by  him  who  wishes  to 
convey  his  property,  T  wish  my  property  to 
go  so  and  so,  and  hope  that  a  Jury  will  upon 
the  subject  think  the  same  as  I  do,  and  con- 
firm my  act' " 

3.  It  Is  insisted  that  the  deed  from  Mr. 
Doran  to  bis  wife  is  void*  because  she  did 
not  Join  in  the  deed.  The  statute  does  not 
prevent  the  husband  from  conveying  his  in- 
terest in  the  homestead  to  his  wife  by  deed. 
To  require  a  deed  from  herself  to  herself 
would  be  senseless.  But  the  question  Is  set- 
tled In  this  state  against  the  plaintiffs'  con- 
tention. Stevens  v.  Castel,  63  Mich.  Ill,  28 
N.  W.  Bep.  82a  Judgment  atBrmed. 

MONTGOMEBT,  J.,  did  not  alt  The  oth- 
er Justioes  conoorred. 


BEERS  r.  PAYMENT. 
(Supreme  Oovrt  of  Michigan.    April  7.  1803.) 

BLASDBH — EVIDEXCB — CKOSit-EX  AM]  NATION, 

l.ln  an  action  for  slaaderons  statements 
alleged  to  have  been  made  by  defendant  to  E. 


in  relation  to  plaintiff  and  E.  bdng  on  an  eren- 
ing  at  a  shop  where  they  had  been  employed, 
and  there  seen  in  a  compromising  position, 
plaintiff  and  E.  testified  on  cross-examination 
that  they  wmt  to  tlie  shop  to  get  tndr  pay  dne 
them,  and  on  redirect  ezaminatioD  itlaintlff 
sought  to  show  how  much  was  due  them,  and 
how  long  it  had  been  doe.  Bd4,  that  the  evi- 
dMice  was  Immaterial,  and  iiroperiy  ezclnded. 

2.  A  witness  may  be  asked  on  cross-exam- 
ination to  repeat  what  he  has  testified  to  on  a 
particular  point  in  his  direct  examination  for 
the  purpose  of  testing  his  recollection,  and  of 
ascertaining  whether  he  will  make  a  statemeait 
at  variance  with  his  testimony  in  chief.  Zncka 
V.  Karpelee,  SO  N.  W.  ReprsfS,  88  Mich.  413, 
followed. 

Error  to  drcolt  court,  Wayne  ooonty; 
Oomdius  J.  BeUly,  Judge. 

Action  tor  slander  by  ArcbltMld  W.  Beers 
against  Ohailes  M.  Payment  Defendant 
had  Judgment,  and  plaintiff  brings  error. 
Reversed. 

Sloman,  Moore  ft  Duffle,  for  appellant 
William  Look  and  H.  F.  Ghlpman,  tat  appel- 
lee. 

GRANT,  J.  rtiB  Blander  alleged  In  tbls 
case  Is  that  defendant  aald  to  <me  Tressa 
Ehlert:  "You  will  soon  have  a  kid  of 
your  own.  You  are  In  the  family  way  i>y 
Archie  Beers,  [meaning  the  plaintiff.]  Tou 
were  in  the  shavings  with  Archie  Beeis  till 
ten  or  eleven  o'clock."  Defaidant  plead- 
ed the  general  Issue.  He  denied  using  the 
language  stated,  and  testified  that  he  said 
to  her:  "My  little  girl,  unless  you  mend 
your  ways,  before  a  great  while  you  may 
have  one  of  your  own."  The  conversation 
was  occasioned  by  Bfiss  Ehlert  going  to  the 
shop  where  defendant  was  at  work,  and 
carrying  in  her  arms  her  nephew,  a  baby. 
The  shop  was  owned  by  William  B.  Beers, 
the  brother  of  plaintiff.  He  had  had  sev- 
eral girls  in  his  employ,  among  whom  was 
SDss  Ehlert  Several  of  the  witnesses  ^ther 
were  or  had  been  employes  of  William  R. 
Beers.  The  defendant  Introduced  evld^ce 
tendhig  to  show  that  plaintiff  and  Miss 
Ehlert  were  alone  In  one  of  the  shop  rooms 
one  evening  tUl  between  9  and  10  o'clock, 
and  that  they  were  seen  in  a  compromidnt; 
position,  which  defmdant  claims  was  the 
occasion  for  the  remark  made  to  her.  Plain- 
tiff and  Miss  Ehlert  testified  that  they  went 
there  to  get  the  pay  that  was  doe  them. 
This  testimony  was  elicited  upon  cross-exam- 
ination by  defendant's  counseL  On  redirect 
examination  Mr.  Sloman,  plaintiff's  counsel, 
sought  to  show  how  much  was  due  and  how 
long  it  had  been  due.  This  testimony  was 
excluded.  The  fact  that  plaintiff  and  Miss 
Ehlei-t  asked  for  their  pay  on  the  night  in 
question,  that  something  was  due  tbem, 
and  that  Mr.  Beers  refused  payment  is  con- 
clusively shown  by  the  testimony  of  Mr. 
Beers  himself.  It  was  entirely  immaterial 
how  much  was  due,  or  how  long  it  had  bera 
due. 

William  R.  Beers,  a  witness  for  tlie  de- 
fendant had  testified  on  direct  examlnatlMi 
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to  ttie  oonrenatioii  between  defmdant  and 
Miss  Ehlert  On  cross-examination  plain- 
tifTs  coonsel,  r^errtng  to  tbls  conrersation, 
asked,  "Just  tell  what  be  said  to  her,  and 
what  die  said  In  reply."  The  court,  on  Its 
own  motion,  excluded  the  qnestlon  on  the 
ground  that  the  witness  had  be^  over  It 
before  on  direct  examination.  This  was  er- 
ror. Zncfcer  t.  Karpeles,  88  Mich.  413.  50 
N.  W.  Rep.  373.  The  reason  for  the  ad- 
mission of  such  testimony  Is  stated  npoa. 
page  424  (8»  Mich.,  and  page  877,  SO  N.  W. 
Hep.)  of  that  case. 

A  witness  for  the  defendant,  MUs  Shetler, 
tcstincd  on  crosa-examinaUon  that  she  had 
conversed  nith  plaintiff  and  his  wife  in  re- 
gard to  his  alleged  conduct  with  Miss 
Khlert.  Plaintiff's  counsel  then  asked  her: 
"They  had  learned  that  you  had  been  talk- 
ing to  Pigment  about  them,  and  they  came 
up  there  to  find  whether  it  was  so;  isn't 
that  It?"  No  objection  was  made  to  this 
question,  but  the  court  said.  "She  has  not 
said  anything  of  the  kind,  and  yon  bare 
no  right  to  put  words  Into  her  mouth  which 
she  has  not  said,"  and  excluded  the  evi- 
dence. We  «ee  nothing  objectionable  in 
the  form  of  the  question.  It  was  proper 
cross-examination,  and  should  hare  been  ad- 
mitted. We  are  not  to  be  understood  as 
holding  that  a  court  should  not,  under  some 
circumstances,  upon  Its  own  motion,  reject 
incompetent  or  immaterial  evidence.  For 
these  errors  the  judgment  must  be  rerersed, 
and  a  new  trial  granted.  The  othw  justices 
concurred. 


TURNBULL  t.  OIDDINGS  et  aL 
BABKWORTH  t.  TATBUH  et  aL 
(Supreme  Ooort  of  Michigan.    April  14,  3898.) 
llAKDAinra  to  OrricsKs  or  Lroislatchk— Eitteh- 

INO  PkOTEBT  ox  KRCORDfl. 

Const,  art.  4,  S  10,  provfdeH  that  each 
boose  of  the  legislature  shall  keep  a  journal  of 
its  proceedines,  and  publish  the  saiue,  except 
such  partfi  as  may  require  secrecy.  Any  mem- 
ber of  either  house  may  protest  against  any 
resotudoD  which  he  deems  injurious,  and  have 
his  reason  therefor  entered  od  the  journal. 
Hild.  that  mandamus  will  not  lie  to  compel  the 
president  aud  secretary  of  the  senate,  or  the 
t4peaker  and  clerk  of  the  house,  to  insert  in  the 
journals  a  wotest  which  the  senate  and  house 
nave  reused  to  oinirider  or  rectiva 

There  were  two  api^catlons  for  writs  of 
mnndamus,— one  by  James  D.  TurnbuU,  to 
compel  J.  Wight  Giddinga  and  Dnmls  B. 
Alward,  prertdent  and  secretary  of  Uie 
senate,  to  Insert  a  certain  protest  In  Hie 
journal;  the  other,  by  Thomas  B.  Bark- 
worth,  to  (9ompel  WiUlam  B.  Tateum  and 
lAwia  M.  Miller,  weaker  and  clerk  of  the 
house  of  representatives,  to  do  the  same. 
Both  applications  denied. 

A.  A.  Ellis,  Atty.  Oen.,  and  Thomas  B. 
Harkworth.  for  relators.  Thomas  M.  Oooley, 
for  responflonts. 


McGRATH,  J.  These  cases  may  be  consid- 
ered together.  The  relator  In  the  first  case 
is  a  member  of  the  senate.  Respondent 
Qlddlugs  is  lieutenant  governor,  and  ex  ofh- 
do  president  of  the  senate,  and  respondent 
Alward  is  the  secretary  of  the  senate.  Tlie 
relator  in  the  other  case  is  a  member  of  the 
house  of  representatives.  Respondent  Tate- 
um Is  also  a  member  of  the  house,  and 
speaker  thereof,  aud  respondent  Miller  is 
clerk  of  that  body.  Senator  Turabull,  on 
the  15th  day  of  February,  1893,  asked  leave 
to  present  a  protest  against  certain  proceed- 
ings of  the  senate,  and  to  have  the  same 
spread  upon  the  journal;  but  the  prudent 
of  the  senate,  respondent  Giddlngs,  ruled 
that  the  protest  offered  was  out  of  order, 
as  reflecting  on  the  honor  of  the  senate. 
The  decision  of  the  president  was  appealed 
from  on  the  ground  that  the  ruling  was 
"contrary  to  the  constitutional  guaranty." 
Upon  vote  taken,  thb  ruling  of  the  president 
was  sustained.  On  February  9,  1803,  dur^ 
ing  a  session  of  the  house  of  represratatlTes, 
the  relator  in  the  second  ease,  Represent- 
ative Barkworth,  presented  his  protest 
against  the  passage  of  a  certain  resolution; 
but  the  speaker,  relator  Tateum,  declared 
the  protest  to  be  out  of  order,  as  reflecting 
on  the  house,  and  refused  to  receive  or  print 
the  same  in  the  journal  Mr.  Barkworth  ap- 
pealed from  the  deddon  of  the  speaker  on 
the  ground  that  the  ruling  was  "contrary  to 
the  constitutional  0aaranty."  Upon  a  vote 
bad  yeas  and  nays,  the  decision  of  the 
speaker  was  sostatned.  On  the  Sd  day  of 
March  following,  Mr.  Barkworth  reoffered 
bis  protest,  but  the  speaker  repeated  his 
ruling,  and  the  same  was  not  received;  and 
thereupon  Mr.  Barkworth  requested  re- 
spondent Miller  to  receive  said  protest,  and 
print  the  same  as  a  part  of  the  lonmal,  but 
said  Miller,  "relying  upon  the  decision  of 
the  said  speaker  of  the  bouse,  refused  and 
neglected  to  offer  the  protest"  Orders  to 
show  cause  were  Issued,  and  respond^tg 
appear  without  answer,  and  move  to  dis- 
miss the  proceedings. 

The  motion  to  dismiss  must  be  granted. 
Section  10,  art  4,  of  the  constitution,  pro- 
vides that  "each  house  shall  keep  a  journal 
of  Its  proceedings,  and  publish  the  same, 
except  such  parts  as  may  require  secrecy. 
The  yeas  and  nays  of  the  members  of  ^ther 
house,  on  any  question,  shall  be  entered  on 
the  journal  at  the  request  of  one  fifth  of 
the  members  elected.  Any  member  of  either 
house  may  dissent  from  and  protest  against 
any  act,  proceeding,  or  resolution  which  he 
may  deem  Injurious  to  any  person  or  the 
public,  and  have  the  reason  of  his  dissent 
entered  on  the  journal."  It  will  be  observed 
that  the  constitution  imirases  the  duty  of 
keeping  the  journal  upon  the  house,  nnd  not 
upon  president  or  speaker,  secretary  or 
clerk.  In  both  cases  an  appeal  to  the  house 
was  taken,  and  each  house  adopted  the  rul- 
ing of  Its  respective  officers,  refusing  to 
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resdre  the  protest,  or  to  print  It  In  Qie 
joamaL  It  la  true  tbat  the  rules  make 
tt  the  duty  of  the  secretary  iiiul  clerk  to 
keep  the  Journal,  but  thl^  is  not  a  delegation 
of  the  control  of  the  Joumal  to  d.ther  officer. 
The  roles  also  provide  for  the  reeding  of 
each  day's  journal,  and  the  correction  there- 
of. The  corrections  are  made  at  the  Instance 
and  direction  of  the  body  to  which  the  Jour- 
nnl  is  read.  The  duty  imposed  by  the  rules 
Is  the  mere  clerical  duty  of  plaalng  upon 
the  journal  such  matter  as  each  house  may 
determine  shall  be  placed  thereupon.  The 
secretary  and  clerk  are  therefore  the  mere 
creatures  of  the  req>ectiTe  bodies.  It  is  not 
Bought  by  this  proceeding  to  reach  some- 
thing which  is  in  the  possesalon  of  the  agent, 
who  defends  bis  poases^n  by  setting  up 
title  in  his  prlndpal,  nor  Is  It  a  proceeding 
to  restrain  an  agent  from  d<^g  an  unlawful 
act  under  an  order  from  his  prlndpal,  and 
who  sets  up  the  immunity  of  his  superior. 
It  is  not  the  existmce  in  another  of  mere 
Interest  that  is  here  pleaded.  It  Is  affirma- 
tive action  that  Is  sought  to  be  enforced, 
and  it  is  want  of  power  to  comply  with  or 
give  effect  to  an  order,  if  made,  that  Is 
pleaded.  It  is  aotight  to  compel  persons 
whose  duties  are  purely  clerical  to  perform 
duties  which  are  imposed  upon  their  supe- 
riors. We  are  asked  to  compel  the  secre- 
tary of  the  saiate  and  clei^  of  the  house 
to  Insert  in  the  journals  matter  which  the 
sraate  and  house  have  not  only  refused  to 
allow  to  be  printed  th(.'reln,  but  bSTe  re- 
fused to  consider  or  recelTe.  The  writ  of 
mandamus  neither  creates  nor  confers  au- 
thority upon  the  officer  to  whom  it  is  di- 
rected. It  merely  directs  the  exercise  of 
existing  powers.  It  should  be  directed  to 
those  who  are  to  execute  It,  or  whose  duty 
it  Is  to  do  ,the  thing  required.  It  must  also 
clearly  appear  that  the  person  to  whom  it  is 
directed  has  the  absolute  power  to  execute 
it;  otherwise.  It  will  not  be  Issued.  Mob. 
Mand.  18t*;  High,  Extr.  Rem.  §  32;  Merrill, 
Uand.  §S  57,  58,  60,  and  cases  dted.  The 
duty  sought  to  be  enforced  is  Imposed  by 
the  oonstitution  upon  the  senate  and  house, 
and,  those  bodies  having  refused  to  receive 
or  enter  the  protests,  neither  the  president 
of  the  senate  nor  the  speaker  of  the  house 
has  the  power,  without  the  concurrence  of 
the  body  over  which  he  pre^dee,  to  execute 
theorderU  mada  It  Is  unnecessary  to  discuss 
the  other  questions  raised.  Inasmuch  as  the 
proper  parties  are  not  t>efore  the  court,  the 
proceedings  must  be  dismissed,  and  the  writs 
denied,  but  wltiiout  costs.  The  other  Jus- 
tices concurred. 


HAU0  V.  THIRD  NAT.  BANK  OF  DE- 
TROIT et  aL 
(Supreme  Conn  of  Michigan,  ^ril  7.  1893.) 
MoKTOAGES— Valid  IT  v—Fajlukb  to  Kkcohd. 
How.  St  i  6190,  TOovides  that  eretr 
sal*  or  assignment  of  goods  and  chattels,  and 


evggy  assignment  by  way  of  mortgage  or  se- 
conty,  unless  accompanied  by  delivery  (h- change 
of  possessiou,  sliall  be  void  as  to  creditors. 
Section  6193  provides  that  every  iQBtmmeDt 
Intended  as  a  mortgage  of  goods  and  chat- 
tels, wlUdt  shall  not  be  accombanied  \xr  an  tm^ 
mediate  delivery,  and  followed  by  artoal  chanjre 
of  possesion,  shall  be  void,  as  against  the 
creditors  of  the  mortgagor,  unless  recorded. 
ff«(d.  that  such  statute  renrs  only  to  mortgages 
of  chattels,  and  that  a  failnre  to  reoocd  a  mort- 
gage of  land  does  not  make  sndi  instrnmeBt 
void,  as  against  the  assiguee  and  creditors  of 
the  mortgagor. 

Appeal  from  drcnlt  court,  Wayne  county, 
in  chancery;  Cornelius  J.  Reilly,  Judge. 

Bin  by  Edmund  Hang,  as  assignee  of 
George  Morley,  against  the  Third  National 
Bank  of  Detroit  and  George  Morley.  There 
was  Judgment  for  defendants,  and  pii^iwHir 
appeala  Affirmed. 

Edwin  F.  Gonely  and  Oiia  B.  Tajlor,  tor 
appellant  De  Forest  Paine,  for  aiq>eileea. 

McGRATH,  J.  This  case  has  beoi  before 
this  court  on  three  former  occaaionB.  Hang 
r.  Bank,  77  MldL  474,  43  N.  W.  Rep.  039; 
Third  Nat  Bank  v.  Circuit  Judge,  81  Mich. 
438,  45  N.  W.  Bep.  830;  Bank  t.  Hang.  82 
Uloh.  607,  47  N.  W.  Bep.  33.  Complainant 
has  now  amended  his  bill,  miiWng  his  as- 
signor a  party,  and  prays  that  he  be  com- 
pelled to  perfect  oomidainant's  title  by 
proper  conveyances,  and  that  the  aartgn- 
moit  of  tlie  land  contract,  the  real-estate 
mortgage,  and  the  Mils  ot  sale  of  the  ves- 
sels, be  declared  franduloit  and  void,  as 
against  complainant  and  the  creditors  of 
the  assignor. 

How.  St  g§  6190,  6193,*  apply  to  mortgages 
or  transfers  of  cliattels,  and  not  to  mort- 
gages or  conveyances  of  real  estate.  The 
failure  to  record  the  land  contract  and  mort 
gage  did  not,  therefore.  <^erate  to  vitiate 
those  Instnimenta  Cutler  v.  Steele,  (Mich.) 
53  N.  W.  Rep.  621.  It  was  expressly  held  In 
Haug  V.  Bonk  and  In  Third  Nat  Bank  v. 
Circuit  Judge,  supra,  that  the  complainant 
had  no  right  to  the  vessels,  as  against 
the  bonk,  because  the  assignment  had  not 
been  recorded  as  provided  by  Rev.  St  U. 
S.  S  4192.  It  la  not  pretended  that  the 
situation  in  that  respect  has  been  changed. 
It  is  clear  from  the  testimony  that  the 
assignor,  when  he  made  the  assignment, 
intended  to  recognise  the  bank's  lien  upon 
the  vessels,  and  did  not  Intend  to  make 
the  conveyances  which  it  Is  now  sou^^t  to 
compel  him  to  execute.  The  only  ground  up- 
on which  complainant  can  now  establish  his 


■  How,  St.  6190,  provides  that  every  sale  or 
aaelgDmest  of  goods  and  diattels,  and  every 
assignment  fay  way  of  mortgage  or  secnrity. 
unless  accompanied  hy  delivery  or  cliange  of 
possession  of  the  thing  sold,  mortgaged,  or  as- 
signed, shall  be  deemed  void  as  to  creditors*. 
Section  6193  provides  that  every  instmment 
intended  as  a  mortgage  of  goods  and  chattels, 
which  sluiil  not  be  accompanied  1^  an  immedi- 
ate delivar,  and  followed  by  actual  diange  of 
possession,  of  the  tiling  mortgaged,  fball  b* 
void,  against  creditors,  onless  recorded. 
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rii^t  to  the  relM  eooght  1b  that  there  wu 
fraud  In  fact,  and  coUasion  between  the  as- 
signor and  the  bank.  This  the  record  fails 
to  establish.  Tbe  decree  of  the  court  b^ow 
Is  tiierefon  afflnned,  with  costs  to  tlie  d«- 
fendant  the  bank. 

MONTGOMBBT,  did  not  tft  TUB  otber 
instices  concurred. 


COLLINS  T.  CITY  OF  GRAND  RAPIDS. 
OSnpMne  Ooart  of  Mlcblpui.    April  7,  ItM.) 

Estoppel— AcQt'iESTENrE. 
Where  plaintiff  Maed  to  a  petltloa  to 
the  cft7  council  to  grade  a  street  abutting  his 
lot,  and  allowed  the  work  to  be  completed  ae- 
coralngr  to  the  estnbliahed  grade,  with  which  hs 
was  familiar,  without  objecting  either  to  the 
contractor  or  tbe  city,  he  is  estopped  from 
claimiDg  dams^es  because  the  improTement 
prevputed  aceena  to  hia  lot,  destroyed  bis  trees, 
and  caused  eurfjice  water  to  collect  on  hts  lot 
HemblinfT  v.  CSty  of  Big  Rapids,  50  N.  W.  Rep. 
741,  8U  Mich.  1,  followed. 

Error  to  snperlor  conrt  of  Orand  Rapids; 
Edwin  A.  Burlingame,  Jnd^. 

Action  by  Pn  trick  Collins  against  the  city 
of  Grand  Rapids  for  damage  to  his  premis«i 
by  reason  of  grading  defendant's  street 

From  a  judgment  for  plaintiff,  defendant 
appeals.  Rerersed. 

Itllllam  ^Vtsner  Taylor,  tor  appdlant. 

James  E.  McBdde,  for  appellee. 

J.  "Hiis  Is  an  action  of  tresiMiss 
{growing  ont  of  an  alleged  filling  In  upon 
thr>  land  of  the  plaintiff  1^  the  dty  In 
raising  the  gmde  of  a  street  The  declara- 
tion alleges  that  the  city,  on  August  1,  1888, 
and  on  divers  other  days,  entered  the  prem- 
ises with  a  large  number  of  men.  teams,  etc., 
and  drew  and  deposited  upon  his  premises 
large  quantities  of  earth,  and  by  so  doing 
dammed  up  the  water  which  natnnilly  ran 
and  flowed  Into  said  premises  In  times  of 
rain  and  wet  weather,  and  caused  the  same 
to  settle  in  pools  on  said  lot,  and  run  into 
the  cellar  of  his  house,  and  destroyed  shrub- 
bery, fruit  and  ahade  trees,  growing  on  said 
lot,  and  by  depositing  earth  on  said  premises 
prermted  access  to  his  lot.  On  the  trial 

Slalntlffhad.T»fflct  and  Judgment  for  f  166.40 
.images.  The  court,  In  submitting  the  case 
to  the  Jury,  directed  them  that  If  the  cliy  In 
jading  the  street  turned  water  onto  plain- 
tiff's land,  and  flooded  It,  he  would  be  en- 
titled to  recover  for  such  damages;  also, 
that  If  in  filling  the  street  the  city  went  out- 
side the  street  limits,  and  permitted  the  fill- 
ing to  extend  over  upon  plaintiffs  land,  it 
would  be  liable  to  damages  for  the  trees, 
etc.,  destroyed,  as  well  as  injury  to  the  house, 
cellar,  and  lot  It  appears  that  the  plaintiff 
was  one  of  the  petitioners  for  the  grading  of 
the  street.  The  city  council,  acting  upon 
the  petition,  directed  the  grade  to  be  made 
from  5^  to  9  feet  above  plaintiff's  land.  It 
Is  conoded  ^t  tbe  work  was  done  in  ac- 


cordance with  the  plan  adopted.  While  It 
was  being  graded  the  plaintiff  stood  by,  and, 
without  any  objection  dther  to  tbe  con- 
tractor doing  the  work  or  to  the  dty,  al- 
lowed the  work  to  go  forward,  and  be  com- 
pleted according  to  the  established  grade, 
wltiti  which  he  was  &miliar.  Eight  months 
later  he  commenced  this  suit  It  appears 
that  it  would  not  have  been  possible  to 
hare  made  the  Improvemeait  as  It  was 
petitioned  for  to  the  width  of  the  street, 
and  at  Qie  established  grade,  without 
the  foot  of  the  embankment  resting  upon 
the  plaintiff's  ground.  Plaintiff  testified  that 
while  the  work  was  in  progress  he  made 
fto  complaint  to  the  contractor.  He  saw  his 
fence  was  being  covered  by  the  earth,  and 
tore  It  down,  himself  removing  the  boards. 
The  case  comes  directly  within  the  ruling  of 
this  court  in  Hembllng  v.  City  of  Big  Rapids, 
89  Bflch.  1,  50  N.  W.  Rep.  741.  The  plaintiff, 
by  his  own  conduct,  Is  estopped  from  mak- 
ing the  claim  he  now  sets  tq).  There  was 
nothing  to  go  to  the  Jury  on  the  question  of 
damages.  The  judgment  of  13ie  court  below 
must  be  reversed,  and  a  new  trial  ordered. 
The  otber  justices  ctmenrred. 


In  re  AXTELL. 
(Sapreme  Coort  of  mchlgan.  April  7*  1893.) 
Sblumo  Ixpai)i*s  L&sd— EsroaciHo  Fathbnt— 

JrsiSDtCTlON    Of    COUBT  —  LaITD    OCTfllDK  OF 
CODSTT. 

1.  Under  How.  8t  f  671^  i^ving  ^  dr- 
colt  coort  in  chaneeir,  m  the  oounty  where  aa 

infant  resides,  jurisdiction  to  authorize  the  sale 
of  the  Infant  s  property,  where  that  court  au- 
thorized the  sale  of  an  Infant's  laud,  it  has 
jurisdiction  of  snpplonental  prooeedfaigs  to  en- 
force payment  porsoant  to  the  sale,  though 
the  land  is  situated  In  another  county. 

2.  A  special  guardian  was  authorised  by- 
decree  in  chancetT  to  sell  the  Infant's  land  for 
Sl.GOU, — $400  cash,  and  a  mortgage  thereon  for 
$1,200.  The  guardian's  solicitor  negotiated  a 
sale  for  $1,800,  but  took  In  payment,  for  the- 
greater  part  above  the  *  mortgage,  personal 
property,  which  the  guardian  refused  to  accept 
The  aolicitor  reported  the  sale  as  for  $1,G00, 
on  the  term!)  of  the  decree,  and  the  sale  was 
confirmed.  Held  that,  as  the  purchaser  knew 
he  was  purchasing  from  a  spedal  guardian,  he 
is  presumed  to  have  tiad  knowledge  of  tbe  lat- 
ter s  authoritv,  and  the  sale  for  $1,800  would 
be  enforced,  out  the  price  above  the  mortgage 
authorized  should  be  paid  In  cash. 

Appeal  from  drcnit  court,  Wayne  counQr^ 
in  chancery;  Cornelius  J.  Rellly,  Judge. 

Petldon  by  Franklin  J.  Axtell,  guardian  of 
Joshua  J.  Axtell.  a  minor,  sopplemental  to 
proceedings  for  tbe  sale  of  the  minor's  real 
estate,  against  William  J.  Daunt  and  another, 
the  purchasers,  for  equitable  relief.  Peti- 
tioner bad  decree,  and  respondents  appeal. 
Affirmed. 

Pratt  ft  OUbert,  (James  Tsn  Eleeck,  of  . 
counsel,)  for  appellants.  Barbour  &  Rcxford, 

for  appellee. 

LONG,  J.  It  appears  that  Julia  M.  J. 
Axtdl,  In  her  lifetime,  filed  a  petition  In  Ifae 
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Wayne  circuit  court,  In  chancery*  tor  license 
to  aell  certain  real  estate  of  the  aboTfrnamed 
minor,  dtuate  In  Bay  county.  Such  iwoceed- 
Inga  were  had  therein  that  the  premises  were 
ordered  to  be  aokd  to  William  J.  Daunt  and 
Edgar  M.  Sharp  for  the  sum  of  91,000,— 
9400  tik  cash,  and  the  balance  to  be  secured 
by  a  first  mortgage  on  the  premises,  with 
Interest  at  7  per  cent  Wallace  A.  Anger, 
un  attorney  of  Wayne  county,  represented 
the  petitioner  In  tba  proceedings.  The 
guardian,  as  widow,  claimed  a  dower  Intonst 
In  ^e  premises,  which  she  released  for  the 
consideration  of  one  dollar,  glvh^  a  quit- 
claim deed.  Report  of  the  sale  was  made, 
and  the  sfUe  confirmed  by  the  court,  on  May 
8, 1880.  On  April  24,  1800,  the  gnardlan  filed 
the  present  petition  In  tiie  same  court,  setting 
VP  the  proceedings  fcMr  the  sale  and  the  con- 
firmation, but  allying  that,  after  the  deeds 
were  executed,  she  ddivered  them  otot  to 
the  solicitor,  Mr.  Anger,  who  took  them  to 
Bay  City  to  rec^ve  the  consideration  there- 
for. She  recdred  a  mortgage  of  $1,100  <m 
the  premises,  and  IIZLQO  In  cadL  She  wrote 
to  Daunt  and  Stuup,  demanding  the  balance 
of  the  purchase  price,  and  was  then  informed 
that  on  the  sale  they  had  turned  over  to 
Anger  a  horse  and  buggy  and  harness  for 
9415.75  on  the  purchase  price.  Petitioner 
also  learned  that  the  sale  had  been  made  by 
Anger  to  Daunt  and  Sharp  for  the  sum  of 
91,800,  Instead  of  9l>600  as  represraited  to 
the  court  in  the  proceedings,  and  as  part  of 
the  purchase  price  he  had  taken  to  himself 
the  horse,  buggy,  and  hameas.  She  there- 
upon demanded  payment  of  the  whole  pur- 
chase price,  bat  offered,  if  they  did  not  de- 
dre  to  keep  the  premises,  to  surrender  the 
ccm^eratlon  receired.  and  cancfd  and  set 
aside  the  sale.  The  reqHmdents.  Daunt  and 
Sharp,  answered  the  petition,  and  proofa 
were  takoi.  from  which  it  appears  that  the 
arrangement  between  Daunt  and  Sharp  and 
Anger  was  that  the  premises  Aould  be 
taken  at  91*800,  and  ib&t  Anger  was  to  take 
the  horse  and  buggy  and  harness  fOr  9415.25; 
the  balance  to  be  paid  as  follows: 

Cash  to  An^er  9      5  .00 

"      *'  Mrs.  Aitell   100  00 

W.  J.  McCormiok'B  bill   25  00 

Cash  to  Fratt  &  OUbert   154  75 

!kfortgage    1.100  00 


Addhig  price  of  horse,  bnnty,  eta   415  2B 

$1,800  00 

After  these  proceedings  were  commenced, 
JuUa  M.  J.  Axtell  died,  and  Franklin  J. 
Axtell  was  appointed  guardian  at  the  intent, 
'nie  conrt  below  held  that  the  infant  had  a 
lien  apon  the  premises  for  the  tminld  balance* 
and  ordered  the  payment  of  tbe  balance  of 
the  91.800,  and  In  default  that  the  premises 
be  sold  at  the  front  door  at  the  courthouse 
in  Bay  county  after  six  weeks'  puUIcatlon  of 
notice  of  sale.  Appealing  from  this  decree, 
respondents.  Daunt  and  Sharp,  contend  (l) 
that  after  the  sale  was  made  and  confirmed 


in  them  by  order  of  the  court,  the  land  bring 
situate  in  Bay  anmty,  fba  Jurisdiction  ot  the 
Wayne  circuit  court  tn  chancery  ceased;  (2) 
that  a  TBoAax^  lien  could  be  enforced  only 
In  the  county  where  the  premises  were 
dtoate;  ^  tiut  the  only  actiim  that  oonrt 
could  have  taken  was  to  refiise  to  affirm  the 
sale;  (4)  that  the  amount  of  mon^  decreed 
Is  more  than  the  amount  of  Interest  the  In- 
fant has  In  the  property.  Induing  the 
widow's  Interest;  QS)  that  the  guardian  waa 
bound  by  the  act  of  her  soUdtor  In  the 
matter,  she  havhig  him  to  act  for  her;  ^ 
that  no  notice  of  the  pendhog  of  Uie  i^mceed- 
Ings  Is  of  reocffd  In  Bay  county,  whwe  the 
land  is  situated;  (7)  that  no  sorroider  of  the 
securities  recrired  has  been  made,  and  the 
petitioner  cannot  affirm  the  contract  so  far 
as  It  may  be  beneficial  to  him,  and  disaffirm 
the  balance. 

The  court  had  Jurisdiction  to  determine  the 
questions  InvcdTOd  In  the  petition.  It  Is  the 
court  In  whiai  the  original  proceedings  were 
had,  and  these  proceedings  are  only  tapjfie- 
mental  to  those  for  the  purpose  of  enforcing 
the  rights  of  the  infant  Under  section  6719, 
How.  St/  the  court  had  the  rli^t  to  direct 
the  sale,  and  from  the  time  of  such  applica- 
tion,—so  far  as  relates  to  the  property  to  be 
sold,— clearly,  has  tlra  power  to  protect  ttie 
Infant  against  such  frauds.  The  court,  bar- 
ing acquired  Jurisdiction,  will  retain  It  ontll 
the  matter  Is  finally  and  complete  disposed 
of.  Madean  t.  Scrlppa,  02  Mich.  217,  17  N. 
W.  Rep.  815,  and  IS  N.  W.  Bap.  200.  lids 
also  disposes  of  the  second  and  third  qnes- 
tions. 

The  respmdents  can  hardly  be  heard  to 
say,  under  the  circumstances,  ftiat  the  anunmt 
of  91.800  Is  more  ttian  the  amount  of  the 
petitioner's  interest  tn  the  pranlses.  The 
widow  quitclaimed  her  Interest  for  the  sum 
of  one  dollar.  Respondents  knew  they  vwe 
purchasing  the  Interests  of  an  Infant  In  the 
premises,  and  the  conation  of  the  property. 
They  sought  to  avoid  the  order  of  the  court 
requiring  the  cash  payment  of  $400  and  a 
mortgage  of  $1,200,  and  attempted,  by  an  ar- 
rangement with  the  solicitor  of  the  Infant, 
to  get  the  property  by  an  exchange  of  certain 
personal  property.  In  that  arrangement  it 
Is  claimed  that  th^  sale  of  the  personal  prop- 
erty was  made  directly  to  the  solicitor,  and 
he  was  to  apply  the  value  of  It  upon  the 
purchase  price.  In  doing  this  the  soUdtor 
was  getting  for  the  property  $1,800,  and  yet 
reporting  to  the  court  the  sum  of  $1,600  as 
the  amount  received.  The  guardian  knew 
nothing  of  this  arrangement,  and,  when  It 
came  to  her  attention,  she  refused  to  reoetve 


'The  BectioD  provides  that  "any  tafant 
•  *  *  seised  of  any  real  estate  •  •  • 
may  apply  to  the  drcalt  conrt  In  diancerr  for 
the  county  where  the  property  may  be  ^tnated. 
If  the  infant  *  *  *  be  not  a  resident  of  this 
state,  and,  if  a  resident  of  this  state,  then  la 
the  circuit  court  in  chancery  of  the  county 
ID  wbitih  lie  may  be  a  resident,  for  the  sale  or 
dispositkHt  at  iiuch  prcverty."  etc. 
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the  pemnuU  property.  Imt  did  offer  to  cancel 
the  nla  FaUing  to  do  this,  abe  filed  her 
petitbm  In  the  same  proceedings  to  compel 
tbe  parment  of  the  amount  of  the  pnrdiase 
money  which  respondents  bad  agreed  to  pay 
for  the  premises.  Ilw  infant  Is  the  ward  of 
the  court  In  which  the  proceedliig  la  taken, 
and  when  these  matters  came  to  Ita  attention 
the  court  very  properly  decreed  that  the  re- 
spondents should  pay  what  It  was  arranged 
by  them  ^th  the  ai^acitor  that  they  should 
pay.  The  whole  proceeding  was  an  attempt 
to  perpetrate  a  finud  npon  the  Infant.  The 
special  gnardlan,  herself,  would  hare  had  no 
author!^  to  barter  or  exchange  the  premises 
for  other  property.  She  was  licensed  to  sell 
fn  a  certain  way,  and  could  sedl  only  In  that 
way,  and  take  such  security  as  the  court 
ordered.  Tba  respondents  knew  they  were 
piirctuudng  from  a  special  guardian,  and  are 
presumed  to  have  knowledge  of  the  proceed- 
liiga.  2  Pom.  Eq.  Jur.  f  60S.  note;  Prlngle 
V.  Dnnn,  37  Wis.  450.  In  Feigusrat  t. 
ShephOTdt  68  Miss.  SOI,  the  guardian  was 
directed  to  sdl  the  real  estate  for  cash.  He 
sold  fw  one  half  cash,  and  took  the  pur- 
chaser^ note  for  the  balance  He  reported 
the  sale  as  for  cash,  and  the  sale  was  con- 
llrmed.  It  was  held  Out  the  sale  was  for 
oiiah  only  so  far  as  the  caab  was  paid,  and 
that  as  between  the  parties,  their  heln,  or 
grantees  with  notice,  the  truth  the  sale 
could  not  be  covered  up  by  the  redtals  of  the 
record,  and  that  the  ward  had  a  ll«i  on  the 
property  for  the  nnpaid  purchase  money. 
It  was  the  duty  of  the  spedal  guardian,' 
under  the  circumstances  here  shown,  to  en- 
force the  agreement  actually  niade  tta  tbe 
sale  of  the  premises  at  fl^OO;  and  It  win 
be  treated  as  for  ca^  except  for  the  sum  at 
^vhtcb  tiie  court  ordered  the  uiortgage  to  be 
Tukcn.  The  respondents  have  the  deed  of 
the  premises,  and  must  abUe  the  order  of 
the  court  bdow.  The  decree  will  be  affirmed, 
with  costs.  The  other  Justices  concurred. 


NEEDHAM  t.  KINO. 
iSupreme  Court  of  Michigan.  April  14,  1883.) 

XEtiLIGBMCB  —  BbTTINO  FlHES  —  EviDENCb  —  DaH' 

ACES. 

1.  Defendant  set  fire  to  certain  fallow  land 
on  Jane  30th,  and  until  October  19th,  towards 
ilie  end  of  which  time  n  drought  prevailed, 
ilie  fire  continued  to  bnrn,  and  was  from  liiin' 
lo  time  rdiindled  by  defendant.  He  maintained 
8uch  fire  to  the  border  of  ^laiatifTs  land,  which 
vraa  covered  with  combnatible  matter,  and  dur- 
ing the  preraleoce  of  a  hlrii  wind  the  fire  was 
pnmmameated  to  plaintiff  s  land,  caueing  the 
injiirira  complained  of.  HrUl,  that  defendant's 
ueirlipenoe  was  a  question  for  the  jury. 

2.  Though  the  admission  of  certain '  evl- 
(lence  was  erroneous,  it  was  error  wlthont 
l>rt>iudice.  where  the  same  eTidenoe  bad  al- 
ready been  glren  without  objection. 

8.  I'jvidence  of  the  stnte  of  the  weather 
[)uriiiR  the  time  the  fire  existed  prior  to  the 
injury  was  competent  to  show  the  degree  of 
'  are  that  should  nave  been  exercised  by  defend- 
ant. 

4.  Testimony  as  to  the  damage  to  land  per 


acra  does  not  necessarily  include  damage  to 
fences  and  other  imprOTements  thcreou,  and 
testimony  as  to  the  value  of  the  fences  de- 
stroyed after  witnesses  had  testified  as  to  the 
damage  to  the  land  generally  was  properly  ad- 
mitted, where  the  witnesses  who  testified  to 
the  fence  damage  had  excluded  the  fences  in 
their  estimate  of  the  injury  done  to  the  Innd. 

6.  An  objection  to  the  suffidency  of  the 
declaration,  raised  for  the  first  time  on  appeal, 
will  not  be  considered. 

6.  The  complaint  alleged  several  different 
eXtmeatM  of  ae^igenee  o  the  cause  of  Uie  la- 
jury,  and  the  coart  Instructed  the  jory  that,  if 
the  defendant  was  negligent  In  tither  of  the 
particnlars  mentioned,  plaintiff  must  recover. 
Held,  that  where  defendant  submitted  requests 
based  on  the  theory  of  such  Instnietiou,  which 
were  granted,  he  could  not  insist  on  appeal 
that  it  was  Incumbent  on  plaintiff  to  prove  each 
element  of  negligence  alleged. 

Error  to  ctrcnlt  cour^  TatAson  county; 
ErastuB  Peck,  Judge. 

Action  by  George  H.  Needbam  against 
George  B.  King,  special  administrator  of 
Benjamin  Peckham,  deceased,  to  recover  for 
Injuries  to  plalntUTs  land  and  cattle  through 
defendant's  alleged  nej^lgenoe.  There  was 
Judgment  for  plaintiff,  and  defendant  brings 
emff.  Affirmed. 

Tbmnas  A.  Wilson,  for  appellant  Park- 
inson &  Day  and  Thomas  EL  Baikworth, 

for  aH>6lle& 

UcGRAT^  J.  Plaintiff  sued  defendant's 
Intestate,  one  FecUiam,  for  damages  by 
reascm  of  a  flre  which  Peokham  had  igidted 
on  his  own  premises,  and  which  had  oom- 
mnnioated  with  plalntlfTs  premises.  The  fid- 
lowing  sketch  will  Illustrate  the  situation  of 
the  land  of  the  respective  parties: 


XMdliui. 

■OAOffM. 

BMt. 


A 

Paekkaa 


Rcadkai 


Co. 
Ditdi 


PlalntUTs  north  80,  and  about  two  thirds 
of  Peckham's  north  80,  had  been  marshy 
land.  The  ditching  left  a  peaty  topsoU.  That 
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portion  of  plalntlfTa  80  immediately  north  of 
the  county  ditch,  had  been  partially  snbdued, 
-and  produced  a  kind  of  blue  grass.  Peck- 
ham's  land  Boath  of  the  county  ditch,  and 
extending  south  of  the  dry  ditch  to  the 
higher  land,  had  not  been  subdued,  nor  does 
it  appear  that  the  grase  had  been  cut  upon 
the  maishy  portion.  Immediately  south  of 
the  dry  ditch  there  were  a  few  acres  of  high- 
er ground,  which  had  be^  chopped  ttiree 
years  before,  and  upon  which  there  was  an 
accumulation  of  old  logs,  brush,  and  dry 
grass  and  thistles.  Immediately  south  of 
this  fallow,  wheat  had  been  out  that  season, 
and  Peckham  was  preparing  to  put  In 
another  crop  of  wheat  jxpon  the  same  parcel. 
On  June  30th,  Peckhom  set  fire  to  the  wheat 
stubble  at  about  the  point  A.  The  fire 
spread  from  the  stubble  Into  the  fallow,  and 
st^  further  northward.  The  weather  cou- 
tinued  very  dry,  and  on  the  19th  of  October 
following  a  high  wind  carried  the  fire  north- 
ward upon  and  over  plalntifTs  entire  80.  It 
appears  that  Peckham  encouraged  the  flre 
from  time  to  time  through  this  entire  period, 
relighting  It  wherever  it  had  failed  to  dean 
up  the  ground  to  bis  satisfaction.  His  de- 
sign, as  he  expressed  it,  was  to  bum  oCC  the 
peaty  surface,  and  siftjdue  the  land  in  that 
way.  His  neighbors  had  called  his  atten- 
tion to  the  danger  of  the  fire  spreading  and 
running  over  the  marshy  land,  but  he  per- 
sisted. PlalntUF  recovered,  and  defendant 
appeals. 

The  burning  of  a  fallow,  and  of  brush,  logs, 
and  rubbish,  on  the  surface  of  one's  own 
land.  Is  of  frequent  necessity  in  husbandry, 
and  Is  a  lawful  act,  tmlera  the  fire  is  set  at 
an  improper  time,  or  Is  carelessly  managed. 
As  la  said  in  2  Shear.  &  R.  Neg.  S  669,  "the 
owner  of  land  has  a  right  to  bum  the  fallow 
and  wood  thereon  for  the  purpose  of  bring- 
ing the  land  into  cultivation,  and  is  not  liable 
for  injuries  caused  to  Ills  neighbors  thereby, 
without  proof  of  some  other  act  or  default, 
or  some  other  circumstance  nuildng  the  act 
itself  negligent  He  must,  however,  use  or- 
^nary  care  to  prevent  spreading  the  flre 
upon  the  land  of  others."  The  purpose  may 
be  lawful,  the  time  opportune,  and  the  man- 
ner prudent;  yet  If,  in  consequence  of  neg- 
ligence In  the  care  of  the  fire.  It  spreads, 
and  Injures  the  property  of  another,  the 
liability  attaches.  The  gist  of  the  action  for 
the  Injury  la  negUgence,  and  it  Is  sufficient 
If  a  want  of  ordinary  care  is  established. 
Hewey  v.  Nourse,  54  Me.  256;  Bach- 
eler  v.  Heagan,  18  Me.  32;  Higghis 
V.  Dewey,  107  Mass.  494;  Barnard  v. 
Poor,  21  Pick.  378;  Tourtellot  v.  Rose- 
brook,  11  Mete.  (Mass.)  460;  Dewey  v. 
Leonard,  14  Minn.  163.  (Gil.  120;)  Catron  v. 
Nldiols,  81  Mo.  81;  Garrett  t.  Freeman,  fi 
Jones,  (N.  C.)  78;  Hnnlon  v.  Ingram,  3 
Iowa,  81;  Jacobs  v.  Andrews,  4  Iowa,  506; 
Furlong  V.  Carroll,  7  Ont.  App.  145;  Tulwr- 
vlUe  V.  sump,  12  Mod.  152;  Glllaon  t. 
Railway  Go.,  3S  U.  0.  Q.  B.  12&  These  caws 


Impose  the  duty,  not  only  <3i  care  In  llie  set- 
ting of  fires,  and.  In  localities  where  conta- 
gion Is  prolMble,  of  proper  precautioDS,  bat 
of  diligence  In  management,  in  gturdine 
against  spreading,  and  In  the  protection  at 
neighboring  property.  They  generally  relate 
to  fires  not  unlawfully  or  carelessly  kindled 
Flre  la  a  dangerous  element,  and  in  making 
xise  of  it  a  degree  of  care  Is  required  corre- 
sponding to  the  danger.  Due  care  regarding 
its  use  is  defined  by  Mr.  Cooley  as  **a  de- 
gree of  care  corresponding  to  the  danger, 
and  requires  circumspection,  not  only  as  ta 
time  and  jdace  of  starting  it,  but  in  pro- 
tecting against  Its  spread  afterwards." 
Cooley,  Torts,  p.  700. 

The  defendant,  however,  Insteta  tliat  the 
act  of  setting  flre  to  the  stubble  was  a  law- 
fnl  act,  and  that  he  could  not  be  made  liable 
by  an  unlooked-for  contingency,  such  as 
drought  or  high  winds.  An  examination  of 
the  authorities  will  not  be  unprofitable:  In 
Stuart  V.  Hawley,  22  Barb.  619,  there  had 
been  comdderable  rain  in  the  latter  part  of 
June;  but  from  that  time  to  July  17th,  when 
def^dant  set  flre  to  some  log  heaps  in  his 
fallow,  it  had  continued  dry.  The  place  had 
been  burned  over  the  May  previous,  and 
there  vras  no  brush  near.  It  was  low  swamp 
land.  The  log  heaps  were  not  very  dry 
when  first  fired,  and  did  not  bum.  It  mined 
a  little  on  the  morning  of  the  17tli,  but  oo 
the  20th  the  wind  blew  violently,  and  the 
flre  commtudcated  to  the  pasture  lot  lying 
between  plalntiCTs  and  defendant's  lands. 
On  the  26th  day  of  July  the  ^vlnd  blew  a 
gnle,  and  the  fire  was  blown  across  the 
pasture  lot  upon  plaintHTs  premises^  The 
only  evidence  of  any  carelessness  was  that 
the  flre  was  set  tn  a  dry  time  in  July.  The 
court  held  that  this  single  fact  did  n-jt  m- 
title  plaintiCC  to  recover,  and  say:  'The  fire 
was  set  on  low  swamp  ground  tbtt  bud 
once  been  burned  over.  There  was  no  bnirti  | 
near.  Stumps  were  wet,  and  did  not  bcrn 
well;  In  fact,  were  not  all  consura<.*d.  It  la 
a  well-known  fact  that  fire  will  not  so  readily 
run  on  ground  which  has  been  buinod  ovf^r, 
as  at  first.  It  was  set  on  a  day  which  looked 
likely  to  rain.  It  bad  mined  hi  the  monilng. 
though  not  to  a  great  extent."  In  Calkins 
V.  Barger,  44  Barb.  424.  "defendant  In  the 
early  part  of  May  set  flre  to  some  log  heaps 
on  his  premises,  which  were  old  and  damp, 
and  were  from  five  to  ten  rods  from  de- 
fendant's house,  and  about  one  tlilrd  <.f  a 
mile  from  plalntltT's  bam.  The  land  where  j 
the  fire  was  set  was  damn,  and  near  a 
swamp,  and  had  been  burned  ovwr  th"  year 
previous.  The  defendant's  hired  man  left 
him  the  same  day  of  the  flre,  which  was 
two  days  after  It  was  kindled;  nnd  the  de- 
fendant himself  went  away  from  home,  the 
same  morning,  a  distance  of  about  two  miles, 
and  returned  again  about  2  o'clock  in  tbt> 
afternoon.  There  was  no  wind,  and  It  was  a 
little  ha^,  when  the  defendant  left.  About 
10  o'clock  In  the  f  oraKHm  the  wind  arose. 
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and  Lt  blew  a  gale.  The  fire,  wMch  had 
been  bumiDg  up  to  this  time,  appears  to 
bjive  followed  the  decayed  material  of  an 
old  fence  a  portion  of  the  way,  and  then 
must  have  blown  over  soma  distance  to  th* 
defendant's  barn,  which  took  fire,  and,  with 
its  contenta,  was  consumed."  In  both  of 
these  cases,  the  setting  of  the  fire  was  a 
lawful  act.  The  fires  were  not  maintained 
us  runnins  fires,  but  were  kindled  for  a 
ttpecific  purpose.  In  neither  case  were  the 
surroundings  suggestlre  of  more  than  or- 
dinary danger.  The  fire  In  both  cases  was 
forced  beyond  the  vicinity  of  the  log  heaps, 
and  over  a  surface  that  In  the  ordinary 
course  would  not  lead  It  In  Averitt  r.  Mur- 
reU.  4  Jones,  (N.  O.)  322,  "the  defendant 
had  fenced  In  a  portion  of  his  own"  wood- 
land, and  was  engaged  in  clearing  it  about 
the  time  of  the  alleged  wrong.  To  this  end 
he  had  had  the  tim1:>er  cut  down,  and  piled 
up  for  burning.  The  nearest  of  these  log 
heaps  was  25  or  30  yards  from  the  wood- 
land of  the  defendant,  and  several  hundred 
yards  from  that  of  the  plaintiff.  On  the 
day  charged  la  the  warrant  the  defendant 
ordered  his  slaves  to  set  fire  to  these  log 
heaps,  and  to  bum  them  up.  They  raked 
the  trash  away  from  the  log  pUes  carefully, 
and  in  the  morning,  while  the  weather  was 
calm,  did  set  fire  to  the  loge.  Afterwards 
the  wind  blew  with  great  violence,  and  car- 
ried Bparl£S*to  the  neighboring  woodland, 
whereby  the  woods  took  fire,  and  the  flames 
reached  the  pli^ntUf's  woodland,  and  burnt 
his  cultivated  turpentine  trees,  and  did  him 
con^erable  damage."  Due  precaution  had 
been  taken.  The  fire  was  ignited  In  ths 
morning.  It  was  being  carefully  guarded, 
and  the  wind  arose  within  a  few  houra.  In 
the  subsequent  case  of  Qarrett  t.  Freeman. 
5  Jones,  (N,  C.)  78,  where  a  fire  was  set  in 
a  log  heap  in  very  dry  weather,  within  five 
rods  of  a  fence,  a  dead  pine  tree  and  rub- 
bish lay  between  the  log  heap  and  fmce, 
by  which  the  fire  was  communicated  to 
timber  and  a  house  upon  adjoining  land. 
^Iien  the.  fire  was  set,  it  was  calm,  but  the 
wind  afterwards  arose.  The  same  court  held 
that  It  was  negligraice  to  fire  the  pile  in  that 
situation,  when  there  was  reason  to  expect 
at  least  an  ordinary  wind.  In  Miller  v.  Mar- 
tin, 16  Mo.  608,  Martin  owned  a  farm  about 
one  half  mile  north  of  plaintiff's,  and  be- 
tween them  was  an  open  prairie.  He  had 
started  to  plow  a  field,  but,  In  consequence 
of  the  stubble  and  rubbish  upon  the  ground, 
he  was  obliged  to  desist.  In  order  to  remove 
the  obstructions  which  impeded  the  plowing. 
He  set  fire  to  the  stubble,  having  first 
plowed  about  a  rod  In  width  around  It. 
Himself  and  servant  boy  remained  to  watch 
the  fire.  The  morning  was  calm,  but  at  noon 
a  hi^  wind  arose,  and  In  the  temporary 
absence  of  the  boy,  who  went  to  get  a  drink 
of  water,  the  fire  escaped.  The  court  held 
that  the  Injury  arose  from  an  unav<^dable 
acddeat,  without  any  Uame  or  fiiult  on  de- 


fendant's part  This  was  a  mere  stubble 
fire.  Precaution  was  taken  before  setting  It 
and  ordinary  care  exercised  afterwards.  In 
Fahn  T.  Relchart  8  Wis.  255.  it  was  held 
that  defendant  was  not  liable  for  setting 
fire  to  a  log  pile  on  his  own  land,  from  which 
the  wind  blew  sparks  to  his  neighbor's 
stacks,  unless  he  was  negligent  In  putting 
the  fire  at  that  place  at  that  time.  In  Case 
V.  Hobart,  25  Wis.  054.  the  evidence  showed 
that  defendant's  fire  must  have  been  com- 
municated to  plaintiff's  land,  if  at  all,  by 
combustible  matter  burning  unobserved  un- 
derneath the  surface,  and  there  was  no 
proof  that  defendant  knew  of  the  com- 
bustible nature  of  the  soU.  In  C3ark  v. 
Foot  8  Johns.  S20,  held,  that  it  is  lavrful 
for  a  person  to  bum  his  fallow,  and.  If  his 
neighbor  Is  Injured  thereby,  he  will  have  a 
remedy,  If  there  be  sufilcient  ground  to  im- 
pute ne^lgence  or  misconduct  to  defendant 
"Here  there  is  no  evidence  of  negligence, 
and  the  jury  have  mssed  on  the  case."  In 
TubervUle  v.  Stamp,  supra,  it  is  said:  "A 
man  must  so  use  his  own  as  not  to  injure 
others.  The  law  is  general.  The  fire  which 
he  makes  In  his  fields  Is  as  much  his  fire 
as  the  fire  in  his  house.  It  Is  made  on  his 
ground,  and  by  his  order,  and  he  most,  at 
his  peril,  take  care  that  it  does  not  through 
his  neglect  Injure  his  neighbors.  If  he 
kindled  It  at  a  proper  time  and  place,  and 
the  violence  of  the  wind  carries  it  into  his 
neighbor's  ground,  and  prejudices  him,  It 
is  fit  to  be  given  in  evidence.  But  now, 
here,  it  is  foimd  to  be  by  his  negligence, 
and  It  is  the  same  as  if  it  had  been  In  his 
house."  The  court  regarded  the  fact  to  be 
oae  for  the  jury.  In  Dean  t.  McCarty,  2 
U.  C.  Q.  B.  448,  defendant  had  set  fire  to  his 
heaps  at  a  favorable  time,  but  a  high 
wind  sprung  op,  and  the  fire  spread.  The 
court  held  that  the  question  was  for  the  jury. 
In  Hewey  v.  Nourse,  supra,  the  fire  was 
kindled  on  the  morning  of  June  21st  and 
burned  all  over  the  parcel  that  day.  About 
10  A.  M.  of  the  23d  a  violent  wind  arose, 
and  carried  some  of  the  smoldering  fire 
from  the  burned  piece  to  plaintiff's  wood 
lot  The  trial  court  instructed  the  jury  that 
If  defendant  was  In  fault  In  not  taking  care 
of  the  fire  before  It  blew  upon  the  plain- 
tiff's land,  in  consequence  of  which  fault 
the  wind  blew  the  fire  upon  plaintiff's  land, 
defendant  would  be  liaUe,  and  the  court  sus- 
tained the  verdict  In  Krippner  t.  Biebl,  23 
Minn.  139.  0  N.  W.  Rep.  671,  "defendant 
set  a  fire  in  his  grain  stubble  on  the  3d  of 
October,  after  plowing  around  the  field  to 
prevent  the  spreading  of  the  fire.  The  fire 
jumped  the  plowing,  and  spread  over  the 
prairie.  The  defendant  attempted  to  ex- 
tinguish it  the  same  day;  the  evidence  tend- 
ing to  show  that  the  fire  was  not  actually 
extinguished,  but  that  it  continued  to  bum, 
smolderingly.  in  the  soli  of  a  slough  until 
the  5th  of  the  same  month,  when,  without 
other  Intervadng  cause  than  an  <ndliiaiz 
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cbange  In  the  direction  and  force  of  the 
wind,  it  burned  afresh,  and,  running  upon 
plaintiff's  land,  two  miles  from  where  the 
flre  bad  been  set,  destroyed  bis  property. 
^Id  tliat,  if  the  defendant  was  chargeable 
with  negligence  in  the  setting  and  care  of 
the  flre.  the  fact  that  it  was  so  long  stayed 
In  Its  progress  in  the  slough,  burning  there 
in  a  latent  condition,  did  not,  as  a  matter  of 
law,  excuse  defendant  from  liability  for 
the  subsequent  Injury  caused  by  the  flre, 
although  he  might  not  have  had  reason  to 
anticipate  that  the  fire  would  so  smolder 
In  the  slough,  and  so  revive.  Nor  can  it  be 
said,  as  a  matter  of  law,  that  such  Injury 
was  too  remote  to  warrant  a  recovery 
against  the  defendant"  Hie  case  of  Mc- 
Gibbon  v.  Baxter,  51  Hun,  587,  4  N.  T.  Supp. 
382,  is  meager  in  its  facts.  It  seems  to  Ig- 
nore the  obligations  imposed  by  all  the  au- 
thorities, of  care  In  the  management  of  fires, 
and  diligence  In  protecting  adjoining  prop- 
erty. The  continuance  of  the  drought  would 
seem  to  suggest  Increased  vlgllanoe.  The 
law,  certainly,  will  not  Justify  one  parly  in 
assuming  that  it  wfll  rain;  and  another,  that 
It  will  not  blow. 

As  has  been  said,  the  gist  of  the  action  is 
oegllgence,  and  what  constitutes  negligence 
must  depend  ui>on  the  facts  and  circum- 
stances of  the  particular  case.  There  Is  no 
doubt  that  a  party  having  taken  reasonable 
precautions  to  avoid  the  spread  of  fire  may, 
on  a  calm  mondng  In  a  dry  time,  set  flre  to 
rubbish  upon  his  premises,  and  if,  during  12ie 
necessary  progress  of  the  fire,  a  violent  wind 
causes  the  fire  to  escape  to  his  neighbor's 
premises,  he  cannot  be  said  to  have  been 
negligent  But  the  law  does  not  Justly  the 
use  of  fire  at  a  time  and  place  when  the 
probable  consequences  are  communication 
with  the  proper^  of  others.  The  jury  were 
not,  in  the  present  case,  confined  to  a 
consideration  of  the  original  kindling  of 
the  fire  in  the  wheat  stubble.  The  defend- 
ant's acta  amoimted  to  a  series  of  kindlings, 
continuing  down  to  a  short  time  before  the 
fire.  There  was  no  effort  made  to '  confine 
the  fire  to  the  stubble  or  to  the  fallow. 
The  fire  was  actively  maintained  upon  the 
border  of.  If  not  led  into,  this  hitherto 
marshy  land,  consisting  of  a  large  acreage 
covered  with  combustible  matter.  It  was 
for  the  Jury  to  say  whether  that  was  reason- 
able prudence,— whether  the  flre  had  not 
before  the  morning  of  October  19tb  reached 
a  point  beyond  which  It  should  not  have 
been  allowed  to  pass;  whether  a  reasonably 
prudent  man  would  not*  have  been  warned 
by  the  continued  drought,  and  would  not 
have  anticipated  winds  at  that  season  of  the 
year.  Certainly,  it  cannot  be  said,  as  a 
matter  of  law  that  a  man  may  tempt  the 
winds,  and  then  charge  the  consequences  to 
Providence.  If  the  fire  was  conducted  to, 
or  maintained  at,  or  n^Ugently  suffered  to 
reach,  a  point  where  a  reasonably  prudent 
man  «ranld  not  have  itarted  a  fire,  then  It 


was  unlawfully  there,  and  the  fact  that  the 
wind  contributed  to  the  injury  does  not  re- 
lieve defendant  from  liability.  Sellick  t. 
RaUway  Co.,  (Mich.)  53  N.  W.  Rep.  556; 
Salisbury  v.  Herchenroder,  106  Mass.  45a 

An  exception  was  taken  to  the  remarks  of 
plaintiff's  counsel  in  his  opening  to  the  Jury, 
respecting  an  offer  to  settle,  but  counsel  at 
once  disclaimed  any  admission  or  promise 
on  tbe  part  of  defendant 

Plaintiff  sold  certain  cattle  which  had  been 
injured  by  Qie  flre,  after  being  advised  aa 
to  do  by  Peckham.  He  was  pemoltted  to 
testify  what  he  realized  from  them.  In  any 
event,  the  amount  realized  had  already  been 
sworn  to  by  the  same  witness,  without  ob- 
jection, and  Its  repetition  could  not  [wejudice 
defendant 

Testimony  as  to  the  state  of  the  weather 
during  the  time  the  flres  existed  prior  to 
the  injury  was  competent  to  enable  the  jury 
to  determine  the  degree  of  care  that  should 
have  been  exercised  by  defendant  It  would 
certainly  have  been  proper  for  defend- 
ant to  have  shown  that  there  had  been  fre- 
quent rains. 

It  does  not  follow  that  testimony  as  to  the 
damage  to  the  land  per  acre  includes  the 
damage  to  fences  and  other  improvements; 
and  It  was  not  error  to  admit  testimony  as  to 
the  value  of  the  fences  destroyed  after  wit- 
nesses had  testified  generally  as  to  the  dam- 
age per  acre  to  the  land,  esp^ially  as  the 
witnesses  who  testified  to  the  fence  damage 
had  excluded  the  fences  In  their  estimate  of 
the  injury  done  to  the  land. 

It  is  tu^sted  that  the  dedaration  ts  de- 
fective In  that  it  does  not  allege  that  the 
plaintiff  was  without  negligence.  The  point 
does  not  seem  to  have  been  raised  below, 
and  will  not  be  considered  here.  The  declfi- 
ration  alleges  that  "the  defendant  on  or  about 
the  30th  day  of  July,  1888,  negligently  and 
carel^sly  did  set,  or  cause  to  be  set.  a  fin- 
on  the  lands  of  said  defendant,  lying  south 
and  adjacent  to  plaintiff's  said  land,  and 
carelessly  and  negligently  permitted  said  flre 
to  bum  for  a  long  space  of  time,  and  to  nm 
and  extend  Into  the  low,  peaty  land  of  de- 
fendant's close,  to  and  adjoining  said  land 
of  plaintiff,"  and  "that  by  and  through  the 
negligence,  carelessness,  and  unsklllfulnees 
and  default  of  said  defendant  and  his 
servants  In  setting  such  flre  at  an  Improper 
and  unseasonable  time,  and  tn  not  curing 
for  such  flre,  and  in  not  controlling  and  pn^ 
venting  the  spreading  of  the  same,  and  not 
extinguishing  the  same  in  due  season,  said 
flre  spread."  It  ts  insisted  that  it  was  In- 
cumbent upon  plaintiff  to  establish  proof 
each  element  of  negligence  allied;  but  tb<.> 
court  Instructed  the  jury  that.  If  they  fomd 
the  defendant  negligent  In  either  of  the 
particulars  mentioned,  plaintiff  might  recov- 
er. It  Is  a  sutficlent  answer,  If  any  answiT 
Is  necessary,  that  coimsel  for  defendant  snb- 
mitted  requests  upon  that  theory,  whicb 
were  G^ven.  At  d^endanfs  sasgefltloB  Ok 
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court  hiBtrncted  the  Jury  lhat  they  mnat 
find  that  "the  defendant  was  pillty  of 
negUgence  In  setting,  or  caring  for,  the  fire, 
after  it  uraB  set"  We  find  no  error  In  the 
record,  and  the  Jndgment  is  affirmed.  Ibe 
ofhor  JoattoM  concurred. 


CHICK  et  nx.  t.  SISSON  et  al. 
(Sapreme  Court  of  Mi<^IgaD.     April  21,  1883L) 
Dblivbrt  or  Deed — Evidekcb— Rk«  GestjB. 

1.  In  an  action  to  set  aalde  a  deed.  It  ap- 
peared that  plaintiff  waa  to  conver  pine  land  to 
defendanta  iu  exchange  for  a  farm.  Plaintiff 
testified  that  he  gare  his  deed  to  defendants 
for  examination,  but  did  not  intend  a  delirery, 
and,  as  def«idants*  deed  was  not  ready,  he 
asked  them  to  leave  hie  deed  with  a  trust  com- 

Sny.  The  abstract  received  with  defendanta* 
ed  showed  that  defendanta  had  no  title. 
Plaintiff  then  rcnadiated  the  transaction,  unless 
defendants  would  make  the  title  good,  and  one 
of  them  axreed  that  plaintiff's  deed  should  not 
be  recorded  until  title  was  perfected.  This  was 
not  done,  but  plaintifTs  deed  was  recorded  by 
defendants.  Held,  that  a  finding  that  there 
was  no  absolute  delirery  of  plaintiff's  deed 
would  not  be  disturbed. 

2.  Uonversations  between  plaintiff  and  the 
examiner  of  the  title  and  his  attorney,  to  the 
effect  that  he  waa  about  to  make  a  trade  with 
defendants,  and  wanted  to  see  If  the  title  was 
perfect,  had  on  the  same  day  the  need  and  ab- 
stract were  delivered,  were  admissible  as  part 
of  the  pee  aeatae.  Stevens  v.  Castel,  29  N.  W. 
Kep.  828,  63  Mich.  118,  followed. 

Appeal  from  circuit  court.  Lake  coun^, 
in  chancery;  3.  Byron  Jndkins,  Judge. 

Action  by  Charles  H.  (^ck,  and  Isadora 
K.  Chick,  his  wife,  against  George  D.  fflseon, 
Francis  Uiley,  and  the  Slsson  A  Lllley  Lum- 
ber Company,  to  cancel  certain  deeda  From 
a  Judgment  for  plaintiffa,  defendants  appeaL 
Affirmed. 

Wm.  Aldrtch  Tateum,  (Uhl  &  Crane,  of 
counsel,)  for  appellnnta.  Smiley,  Smith  ft 
Stevens,  for  appelleea. 

GRANT,  J.  The  object  of  this  suit  Is 
the  canc^atlon  of  two  deeds.— one  execut- 
ed by  eompIalmuDts  to  defendants  Slsson  & 
LUley,  and  the  other  executed  by  Slsson  & 
IJlley  to  the  def^dant  company.  The  hear- 
ing was  In  open  court,  and  decree  rendered 
for  complainants.  Complainant  Chick  was 
the  owner  of  certain  pine  lands  situated 
in  the  county  of  I^e.  Defendants  Slsson 
&  LUley  were  the  owners  of  a  farm  in  the 
comity  of  Ottawa.  In  October,  1891,  nego- 
tiations were  entered  Into  for  an  exchange 
of  these  lands,  which  resulted  In  a  parol 
agreement  for  the  exchange  of  the  timber 
on  the  lands  for  the  farm,  which  fixed  the 
value  of  each  at  $10,000,  and  provided  for 
the  necessary  transfers  by  deed. 

The  flrst  question  arises  upon  the  deliv- 
ery of  the  deed.  The  agreement  rested  in 
parol  until  the  deeds  were  exchanged  and 
delivered.  If  there  were  do  absolute  de- 
livery of  the  deed,  the  agreement  is  void 
under  the  statute  of  frauds.  The  parol 
agreement  was  reached  on  Saturday,  Octo- 


ber 10.  In  the  forenoon.  No  dispute  arises 
as  to  the  terms  of  the  parol  agreement,  ex- 
cept as  to  whether  there  was  an  under- 
standing between  the  parties  that  Slsson  & 
lilley  had  a  complete  title  of  record  to  the 
farm.  Mr.  cadck  testified  that  at  the  final 
conversation,  which  resulted  In  the  agree- 
ment to  exchange,  he  asked  Mr.  Slsson  If 
the  title  to  the  form  was  perfect,  to  which 
he  replied  that  It  waa;  that  he  had  two 
abstracts,— one  made  when  they  bought  the 
farm,  and  the  other  made  when  they  bor- 
rowed some  money  upon  it  One  Mr.  Long, 
a  stockholder  of  the  defendant  company, 
held  a  mortgage  upon  the  farm.  This  was 
to  be  discharged.  Mr.  Chick's  statement  of 
the  transaction  Is  as  follows:  He  left  de- 
fendants' office  about  noon  of  October  10th 
to  have  his  deed  drawn  and  executed,  and 
also  the  deed  of  another  piece  of  land 
which  he  had  sold  to  Slsson  &  LlUey,  but 
which  has  no  connection  with  this  transac- 
tloa  After  the  execution  of  the  deed  by 
himself  and  wife,  he  started  with  It  for  the 
office  of  Slsson  &.  Lllley.  He  met  fflsson 
In  front  of  the  office  of  the  Michigan  Trust 
Company,  Slsson  &  LUley's  office  being  di- 
rectly above  Slsson  asked  bim  If  he  had 
his  papers.  Ohlck  replied  that  he  had,  and 
handed  them  to  him.  Simm  said  they 
could  not  get  iheAva  out  before  Monday. 
Chick  at  that  time  handed  Slsson  two 
deeds,— the  one  In  dispute  here,  and  one  con- 
veying the  other  land  above  mentioned. 
Slsson  handed  the  deeds  back  to  Chick,  say- 
ing: "Tou  had  better  leave  them  with  the 
Hldlilgan  Trust  Company's  office,  or  you  will 
lose  them."  Chick  replied:  "Ton  are  better 
acquainted  with  them  tiian  I.  Ton  had  bet- 
ter hand  them  to  the  derk."  And  he  did 
BO,  saying  that  he  wan*«i  to  leavn  the  pa- 
pers till  the  first  of  the  week.  Chick  hand- 
ed the  deeds  over  to  let  him  look  at  them, 
and  to  show  him  that  they  were  made  out, 
and  did  not  Intend  a  d^very  1^  so  dcrfng. 
He  met  Mr.  Slsson  Monday  forenoon,  who 
told  him  that  the  deeds  were  written  out, 
but  not  yet  signed  by  their  wives,  and  to 
come  np  to  their  office  after  a  while.  He 
went  about  noon,  when  Mr.  IJlley  handed 
him  the  deed  of  the  ftrm,  the  discharge  of 
the  mortgage,  and  the  abstracts,  saying: 
"There  are  your  papers,  all  perfect  You 
can  get  the  mortgage  discharged,  and 
charge  It  to  us."  Mr.  Chick  took  them,  and 
immediately  left  the  cffice,  sayhig  he  would 
look  them  over.  He  went  directly  to  a 
Mr.  Beck  with,  and  within  five  minutes 
placed  the  papers  In  his  hands  for  an  exam- 
ination of  the  title,  telling  him  that  he  was 
about  to  make  a  trade  with  Slsson  &  Lll- 
ley, and  wanted  to  see  if  the  title  was  per- 
fect, and  if  it  was  he  wanted  to  exchange 
the  papers.  He  went  to  Mr.  Beckwith's  of- 
fice about  half  past  1,  when  Mr.  Beckwith 
told  him  that  fflsson  &  LlUey  had  no  title  of 
record  to  180  acres  of  the  farm,  and  that  the 
abstract  showed  the  title  thereto  to  be  In 
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one  Briggs.  Mr  Chick  took  the  papers,  and 
went  directly  to  the  office  ot  Sisson  &  LUIey , 
but  found  It  locked.  He  found  Mr.  LUley 
about  6  o'clock,  and  told  him  that  he 
brought  the  papers  back,  and  tiiat  the  title 
was  not  good.  Mr.  lilley  said  he  knew 
nothing  abont  any  break  In  the  title,  but 
supposed  It  was  good,  to  which  Chick  re- 
plied that  he  was  not  getting  that  kind  of  a 
title;  it  would  cause  a  lawsuit  After  some 
conTersation,  Mr.  Chick  took  the  papers,  and 
went  directly  to  his  attorney,  Mr.  Smiley, 
who  gave  him  the  same  advice  In  regard 
to  the  tiUe  as  did  Mr.  Beckwitli.  Mr.  Smiley 
and  Mr.  Chick  thai  went  to  the  trust  com- 
pany's office,  and  found  that  Sisson  &  Ulley 
had  received  the  deed  for  the  pine  timber. 
Mr.  Chick  met  Sisson,  and  informed  him 
of  the  break  in  the  title.  Sisson  was  sur- 
prised, and  said  they  had  it  looked  over 
when  tbe^  purchased  It,  and  the  title  was 
th^  pronounced  good;  that  there  seemed 
to  be  a  mistake;  and  ttiat,  according  to  t^e 
abetraclv  the  title  was  not  good.  On  the 
same  evening,  Mr.  Chick  and  Mr.  Smiley 
went  to  Sisson's  house.  Sisson  telephoned 
for  Mr,  Lllley  to  come,  but  lAlley  replied 
he  was  not  feeling  well  and  could  not  In 
that  conversation,  Mr.  Sisson  said  they  bet- 
ter de<dare  the  trade  off,  to  which  Chich 
assented.  It  was  Anally,  however,  arranged 
that  Sisson  &  Lllley  should  have  a  reason- 
able time  to  fix  the  title  up,  and  that  mean- 
while the  deed  from  complainant  should  be 
left  with  the  Michigan  Trust  Company,  and 
the  iMLpers  relating  to  the  farm  should  be 
left  with  Mr.  Smiley.  Mr.  Sisson  agreed 
not  to  record  the  papers,  nor  make  any 
transfer  of  the  property.  Previous  to  this 
<»)nversation  the  deed  from  complainant  had 
been  given  up  to  Mr.  Lllley,  who  then  had 
it  in  his  possession.  On  October  12th,  Sis- 
son &  Lllley  executed  deeds  of  the  pine 
timber  to  the  Sisson  &  Lllley  Lumber  Com- 
pany, whose  stockholders  were  Sisson,  lil- 
l€y.  Long,  and  Volmer.  October  14th,  Sis- 
son &  lilley  sent  the  deed  from  complain- 
ant to  them,  and  from  them  to  the  defend- 
ant company,  by  one  of  their  employes, 
to  the  r^^ter  of  deeds  of  Lake  county, 
with  instructions  to  have  them  recorded  Im- 
mediately, and  with  instructions  to  said 
employe  to  remain  until  they  were  record- 
ed, and  then  to  bring  the  deeds  back  with 
htm.  All  of  which  was  done.  Mr.  Beck- 
wlth  fully  corroborates  the  plaintiff's  state- 
ment as  to  the  examination  of  the  abstract, 
and  what  complainant  then  said  to  hldi. 
Mr,  Smiley  also  fully  corroborates  complain- 
ant in  his  statement  of  the  conversation 
above  giv«i,  which  occurred  between  him, 
Chick,  and  Sisson.  On  Thursday,  the  15th, 
Mr.  Smiley,  having  heard  nothing  from  the  de- 
fendants In  regard  to  the  matt^,  went  to  Mr. 
Sisson,  and  told  him  he  was  ready  to  de- 
posit the  papers.  Mr.  Sisson  then  Informed 
him  of  the  recording  of  the  deeds.  When 
told  that  this  was  contrary  to  the  under- 


standing, Sisson  replied  that  he  could  not 
help  It;  that  Lllley  and  Long  overruled 
him,  and  recorded  the  papers  against  bis 
protest  Mr.  Chick  was  then  absent,  and 
Smiley  w^t  to  see  Simon  &  liOey,  and 
asked  them  what  ihey  were  going  to  do. 
They  replied  that  they  were  doing  everj- 
thlng  in  their  power  to  find  the  helm  ot 
Mr.  Briggs;  that  they  had  got  track  ot 
tliem,  and  were  going  to  get  the  title  all 
rl^t;  that  they  wanted  Ohick  to  wait  a 
Ilttie  while  longer,  and  see  if  they  could 
not  get  this  cleared  up.  Mr.  Chick  did  not 
want  to  do  It,  but  be  (Smiley)  advised  him 
to  give  them  a  little  more  tim&  October 
13,  1891,  Sisson  &  Lllley  wrote  a  letter  to 
Mr.  Chick,  hi  which  they  said,  "I  shall,  ot 
course,  make  the  title  to  the  farm  good." 
Defendants  failed  to  make  the  title  good, 
refused  to  surrender  to  complainant  his 
deed,  and  thereupon,  on  December  S,  1891, 
complainant  filed  this  bill. 

Defendants  Sisson  A  Lllley  admit  tbat 
they  supposed  that  they  had  a  good  rec- 
ord title  to  the  farm,  and  were  very  much 
surprised  to  And  that  they  had  not  They 
made  persistent  bnt  ineffectual,  efforts  to 
cure  the  defect  They  say  that  there  was 
no  conversation  abont  the  title  at  all  until 
after  the  trade  had  been  made  and  closed 
up.  Mr.  Sisson  testified  that  in  tiie  conver- 
sation between  him  and  Chick  and  Smiley, 
on  the  ev^ilng  of  the  12th,  he  told  them 
that,  so  tax  as  he  was  concerned,  he  would 
use  all  his  efforts  to  have  the  papers  de- 
posited with  the  trust  company  or  Mr. 
Smiley,  and  to  have  the  matter  settled  up; 
that  he  was  going  to  the  mill,  and  would  be 
back  "ninrsday,  and  would  try  and  have 
the  matter  In  shape  to  make  a  disposition 
of  the  papers,  if  they  would  agree  to  It 
They  say  that  their  efforts  to  cure  the  de- 
fect in  the  record  titie  were  not  in  conse- 
quence of  any  agreement  or  talk  about  the 
titie,  but  that  they  considered  it  their  duty 
to  perfect  the  titie,  if  posdble.  Complain- 
ant's deed  of  the  pine  land  was  not  left  hi 
escrow  with  the  trust  company,  but  for  the 
sole  purpose  of  having  the  necessary  deeds 
made  ont  to  consummate  the  arrangement 
between  them  and  Mr.  Long  and  the  de- 
fmdant  company.  Mr.  liUey  testified  that 
he  was  abont  to  mall  the  deeds  to  the  reg- 
ister of  deeds  of.  Lake  county  for  record- 
ing, when  Mr.  Long  said  to  him  that  it 
would  not  be  safe  to  send  tiiat  amount  ot 
deeds  by  mail,  and  thereuptm  he  caused 
them  to  be  sent  as  above  stated.  Mr.  lilley 
admits  that  Mr.  Sisson  told  him  Tuesday 
morning  that  he  did  not  want  the  deed  pal 
upon  record,  because  Ohlck  was  dlasatls- 
fled  with  the  titie,  and  that  he  knew.  If 
it  bad  been  left  to  Sisson,  he  would  not 
have  put  It  on  record. 

1.  It  is  Insisted  that  the  conversatiw  be- 
tween Chick  and  Beckwith,  which  took 
place  immediate  after  the  receipt  of  the 
papers,  and  the  oonveisatioa  between  CSdcb 
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«nd  SmU^,  yHbHiOi  took  place  jost  after 
ids  Interview  witti  LUley,  ate  toeompetent 
We  eannot  coDcar  In  tbSm  vie*.  They  were 
admtscrible  as  part  of  tbe  res  gestae  tmder 
Uie  role  laid  down  In  atereas  t.  Oastel.  68 
Mloh.  lis,  2B  N.  W.  Rep.  828,  and  antboi^ 
ities  there  dted. 

2.  Manual  deBvery  U  not  always  deUv- 
eiy  In  kiw,  to  as  to  operate  to  pass  the 
title.  If  the  dreuiMtaneeB  be  ooch  as  to 
Indicate  a  condltiMknl,  mther  than  an  ab- 
solnte,  delivery,  then  no  title  passes  until 
the  condition  be  folfllled.  The  character  ot 
the  dellveiy  must  be  deterrolned  hj  the 
acts  or  words  of  the  portleB,  or  both. 
Thatdier  v.  Bt.  Andrews  Ohurtfi,  37  Midi. 
SflB;  Stevens  r.  Ooetel,  «qnn;  SchufTert  v. 
Orote,  88  Mich.  850.  60  N.  W.  Rep.  «G7. 
tn  so  far  as  tiiere  Is  a  conllct  of  e^ence 
tn  tbta  oase,  we  are  net  ^sposed  to  disturb 
the  coDOluHlon  reached  by  the  wmrt  below, 
before  n-bom  (be  witnesses  appeared  and 
testified,  rertcnately,  however,  'there  to 
but  little  conflict  in  Ike  evldenoe.  Th«  faets 
Hint  an  abstract  was  to  be  fandshed;  that 
ft  was  fnmUhed  with  the  deed  of  the  form; 
that  ccHDplainant  Immediate  caused  the 
AlMtraet  to  te  enmlned;  that,  npon  aseei^ 
talnlug  the  defect  1h  the  record,  he  Im- 
oMMliately  repudiated  the  traoMcfion,  onlesa 
itai>y  would  mofte  the  title  cood;  fbnt  bta 
docd  was  deposited  with  the  tnut  company 
After  be  had  lumdCNl  It  to  the  defendants 
8\mtM  &  LU1«7;  tbe  statement  made  by  him 
to  Beckwlth  wltixtn  Dve  minates  after  he 
received  the  abstract  and  the  deed,  aad  be- 
fore he  had  any  raason  to  soapect  that  the 
Title  was  not  good;  that  aimai  Immediate- 
ly ngreed,  when  the  defect  was  ibtrwn  to 
Um,  that  tlie  deed  should  not  b*  recorded; 
that  fbey  nude  efforts  to  oompleta  the  title; 
and  the  eomnon  pmdenes  which  biubieas 
men  nsaally  exercise  tat  tratigaotkma  of  this 
nui^tads,"-lefid  to  tbs  fbUowlng  eonclU' 
stams:  (1)  Tliat  the  consammaHon  vt  tbe 
tmde  depoided  npen  the  defendainta  assson 
4t  LUley  haVhig  a  good  record  tttle  to  the 
taxm;  and  (2)  that  there  was  no  abeolnte 
^livery  of  the  deeds,  so  as  to  conimmmate 
ttte  tmrol  agreement  Decree  affirmed,  with 
casts.  The  other  Jufltloes  concurred. 


MILIA  V.  OITT  OF  DETROIT  et  al. 
(Mnpreme  Court  of  Michigan.    Ap»il  21,  189S.) 

MUMICIVaL  iMPaOVKMBSTS  —  NUTICE  TO  LaSD- 
OWNEtS. 

Tbe  dtr  Charter  of  Detroit  provldta  that 
before  pioceemng  with  any  proposed  public  Im- 
provement tbe  common  council  shall  refer  the 
■latter  to  tbe  board  of  public  works,  which 
board  riiall  report  thenea  to  the  couDCil,  "fiv- 
ing  detailed  «Btlmates  of  the  coats  of  sodi 
work  or  Improveiaenta;"  and  the  dty  ordi- 
nances provide  that  the  owner  of  land  to  be  as- 
sessed Is  entitled  to  notice  ot  tbe  Intended  Im- 
ypoTemeati  nod  an  twportUBity  to  diow  cause 
why  the  aanessment  snould  not  be  levied.  Htld, 
that  ^h«re  the  council  makes  a  contract  for  a 
«ewel>  Without  any  estimate  of  the  cost  befete 
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It,  and  no  notice  Of  the  fmproremeoit  was 
aerred  as  tbe  ordlBaooe  directs,  and  it  does  not 
appear  that  tbe  notice  was  published  as  direct- 
ed by  tbe  ordinance,  the  proceediogB  were  void, 
and  tbe  collection  of  a  tax  levied  to  pay  fw  the 
■ewer  was  properly  enjoined. 

Appeal  from  circuit  corot,  Wayne  county, 
In  chancery;  George  S.  Hoamer,  Judge. 

Bnlt  by  MerriU  B.  Mllla  against  the  City 
of  Detroit  and  Charles  K.  Trombley  to  en- 
join the  collection  of  a  sewer  asseesment 
From  a  decree  tn  favor  of  plaintiff,  defend- 
ants appeal.  Affirmed. 

John  J.  Speed,  (Thomas  T.  Leete.  Jr.,  of 
counBel,)  for  appellants.  H.  E.  Spalding,  for 
appellees 

LONG,  J.   This  suit  is  to  enjoin  the  col- 
lection of  a  sewer  assessmeut,  on  the  ground 
that  the  original  ordering  of  the  sewer,  as 
wdl  as  the  subsequent  laying  and  levying 
of  the  assessment  to  pay  for  It,  were  Illegal. 
It  appears  that  the  matter  was  first  brou^t 
to        attention  of  the  common  council  by 
a  petition.  The  board  of  public  worta,  t6 
which  It  was  referred,  recommended  that 
the  petition  be  granted,  without  giving  any 
estimate  of  the  cost  of  construction.  The 
council,  without  any  other   r^ort  or  any 
further  Information  in  the  matter,  and  at 
tbe  same  session,  ordered  It  bullL   Bids  were 
advertised   for,  and   only  one   bid  made, 
which  was  $l.'2ti.   This  was  rejected  becaiise 
of  Its  being  the  only  one  made.   Later  the 
board  <ii  public  worKs  reported  that  the  low- 
est bid  WW  $1.35,  and  the  committee  to 
whom  it  was  v«fen«d  reoo impended  that  a 
contract  be  mode  with  this  Udder.  This 
was  refused,  and  the  common  coondl  dl- 
I«ctcd  a  ffeodvertteenMit   This  was  never 
had;  but  tbe  cammtttee  again  reported  Hiat 
the  contract  be  made  with  the  former  bidder, 
and  A  resoiatkm  was  adopted  directing  the 
contract   The  contract  was  made  according* 
ly.   TfaeM  Is  nothing  In  tbe  proceedings 
showing  that  at  this  time  the  council  had 
ever  had  ax^  estlmats  ot  coot  bsfore  tt,  or 
the  extent  of  the  wnrfc  t»  be  perfbrmed. 
The  fAty  charter  frovldss:  "Wbem  any  pub* 
lie  Improvement  (exc^t  the  opening  of  pub- 
lic streets)  or  public  Work  la  proposed,  tbe 
common   council  shall,   before  proceeding 
with  the  same,  refer  the  matter   to  said 
board  at  public  worics,  and  the  board  last 
named  shall  forthwith  proceed  to  examine 
tbe  same,  and  shall,  oa  soon  as  practicable, 
report  thereon  to  the  common  council,  giv- 
ing detailed  estimates  of  the  costs  of  such 
work  or  Improvements,  If  any  costs  there 
will  be,  and  shall  make  such  recommendation 
as  said  board  of  public  works  shall  deem 
expedient"   Detroit  Charter  1886,  p.  188;  8 
Bess.  Laws  of  187S,  p.  180.   This  provision 
was  construed  In  Butier  v.  Detroit,  43  MldL 
382,  »  N.  W.  Rep.  1078.   It  was  there  held 
that  tbe  provision  prohlUted  the  council 
from  ordering  any  public  improvement  or 
public  work,  or  committing  itself  to  the 
fffltiting  thereof,  and  from  Incnri'lug  the  ex- 
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peiue  for  adTerdatng  for  bids  Ihereon,  vlthr 
oat  first  getting  an  esttmate  from  fhe  board 
of  public  works.  The  present  case  cannot 
be  disticgulahod  from  the  rule  laid  down  in 
tilat  case.  Under  tbe  city  ordinances  the 
owner  of  lands  to  be  assessed  Is  entitled 
to  a  notice  of  tite  Intended  ImproTem^t,  and 
an  opportnnity  to  show  cause  why  tbe  as- 
sessment Bhonld  not  be  levied.  This  notice 
Is  to  be  served  on  tbe  owner  of  the  lot  by 
deUrezIng  to  him  personally  or  leaving  at 
ais  place  of  reiddenee.  It  Is  not  daln^ 
that  this  notice  was  ever  served  as  the  or- 
dinance directs.  It  aivears  that  ttie  com- 
plainant never  recdived  the  notice,  and  the 
first  he  ever  heard  of  the  Intended  improve- 
ment or  of  the  assessment  was  when  called 
upon  to  pay  tbe  tax,  ttiongh  be  lived  in  the 
dty,  and  had  for  many  years.  It  does  not 
appear,  dttier,  Hiat  the  notice  was  pub- 
lished as  directed  by  the  ordinances.  Tbe 
court  below  very  properly  decreed  that  the 
proceedings  were  void,  and  enjoined  the  col- 
lection of  the  tax.  That  decree  must  be 
affirmed,  wltb  coBt&  Ibe  other  Justices  con- 
curred. 


POST,  Drain  CommlBsioner,  v.  HARRIS, 
Township  SuperriBor. 
(Supreme  (Jonrt  of  Michigan.    April  21,  1883.) 

DSAIXAGB  ASSSSSMBNT  —  POWBHR  OF  13vi>KHVI80H. 

Under  3  How.  St  S  1740f4.  providing 
that  no  drain  tax  shall  be  spread  on  the  assess- 
ment rolls  unless  directed  the  board  of  su- 
pervisors, as  in  cases  of  other  township  taxes,  a 
supervisor  Is  not  aathorized  to  spreaa  sudt  tax 
in  tbe  absence  of  an  express  direction  so  to  do; 
and  it  fs  not  sufficient  that  the  board  adopted 
the  report  of  the  special  committee  appointed 
to  recan^tolate  the  reports  of  the  several  town- 
ship clerks  to  the  county  clerks  for  all  moneys 
voted  to  be  raised  by  townships,  in  which  re- 
port the  amount  to  be  raised  tor  drains  was  in- 
cluded. 

Application  by  Oscar  C.  Post,  drain  com- 
missioner, for  a  writ  of  mandamus  to  com- 
pel John  N.  Harris,  supervisor  of  the  town- 
ship of  Leroy,  to  spread  a  drain  tax  on  the 
assessment  rolls  of  such  township.  Denied. 

Arthur  D.  Prosser,  for  rdator.  Black  & 
Dodge,  for  respondent 

HOOKBB,  G.  J.  Hie  relator  aSks  a  man- 
damus to  comp^  the  respondent,  or  his  suc- 
cessor In  office,  to  spread  a  drain  tax  amount- 
hig  to  $3,201.60  upon  Ibe  assessment  roll  of 
the  township  of  Len^  for  the  year  1888. 
The  petition  alleges  the  location  and  estab- 
lishment of  the  drain,  tbe  apportlonmoit 
between  the  counties  of  Ingham  and  Living- 
ston of  the  cost  thereof,  and  the  assessment 
to  the  township  of  Leroy  of  82  pw  cent 
of  the  portion  charged  to  In^^uun  county. 
It  further  states  that  said  sum  was  duly  cer- 
tified, as  required  by  law,  to  respondent 
as  supervisor,  to  be  spread  upon  the  roll 
for  the  year  1892,  and  that  on  October  21, 
1802,  he  was  directed  to  spread  the  same 


upon  saf  d  roll  by  tbe  board  ot  sa^erviBorSk 
and  that  said  reqtondent  was  present  at  tbe 
session  of  tbe  board  whok  tbe  tax  was 
ordered  q^read  as  aforraald.  Tbe  respcmd- 
ent's  answer  denies  that  said  sum  was  as- 
sessable to  said  towufbip,  or  ttaat  the  same 
was  ever  "duly  certified,  as  required  by  law. 
to  him,  in  due  form,  to  siaead  tbe  same 
upon  tbe  assessmmt  roll  of  said  township^ 
as  provided  by  law,  for  the  year  1682."  It 
farther  denies  that  respondent  "was  on  the 
21st  day  of  October,  1882,  directed  by  asld 
board  of  supervisors  to  spread  the  said  drain 
tax  up<nL  said  roll;"  and,  further,  that  a 
copy  of  all  <tf  Ibe  proceediag>  of  tbe  board 
of  supervisors,  made  a  part  of  the  answer, 
shorn  that  **the  board  (tf  soporvisors  never 
directed  such  drain  tax  to  be  ^read  by  re- 
spondent, as  required  by  section  1740fl,. 
How.  St*  nOT  directed  reapcmdait  in  any 
manner  to  spread  safib  drain  tax  upon  bis- 
roU."  8  How.  St  I  1740f8.  provides  that 
statements  of  drain  assesamoits  sball  be- 
lald  before  the  board  of  supervisors  for  like 
action  as  is  provided  In  cases  of  statements 
of  township  taxesb  and  section  lT40f4  pro- 
vides that  no  drain  tax  shall  be  spread  un- 
less directed  by  the  board  of  supervisors^ 
as  in  cases  of  other  towndi^  taxes.  1  How. 
St  p.  1278,  provides  tbe  course  to  be  taken 
In  cases  of  township  tuces  as  foUows:  "Tlu>- 
board  shall  direct  that  audi  of  the  several 
amounts  proposed  to  be  raised  for  town- 
ship •  •  •  puposes  as  shall  be  antlio^ 
Ized  by  law  be  spread  upon  the  assossmgit 
ran  ot  tbe  proper  township.  Saxii  actkm 
and  direction  shall  be  entered  in  full  upon 
the  records  of  the  proceedings  of  tbe  board." 
The  next  section  provides  tta  diqilleate  cec- 
tlftcates,  to  be  dellvwed  by  the  comi^  dak 
to  tbe  supervisor  and  township  derlc,  re- 
flectively, and  also  makes  It  Uie  daty  of 
the  supervisor  "to  take  offldal  notice  of  all 
of  the  certlficatos.  statement^  papers,  and 
records  In  tbe  office  of  the  county  clerk  re- 
lating to  tbe  levy  of  taxes  in  his  tovmriilp, 
and  of  the  action  of  the  board  of  supervis- 
ors thereim."  Thero  is  nothing  in  fbe  rec- 
ord to  show  that  a  certificate  was  ever  de- 
livered Igr  the  county  clerk.  We  are  there* 
fore  not  called  upon  to  determine  whether 
or  not  the  supervisor  could,  under  any  dr- 
cumstances,  disregard  such  certificate. 

This  leaves  relator's  case  to  hang  upon  the 
actlm  of  the  board,  of  wbhdi  the  biw  re- 
quires respondent  to  take  ofOdal  nottoei 
and  of  which  It  Is  dear  that  he  had  actual 
notloew  Hie  subject  appears  three  times  in 
tbe  proceedings  of  tbe  board: 

First  A  committee  was  appointed  "to  ex- 
amine the  several  reports  of  tbe  township 
clerks  to  the  county  derk,  and  arrange  tbe 
same  In  proper  order,  and  report  to  the 
board  its  actlfm  for  consideration." 

Second.  A  resolution  was  offered  by  the 
respondent  as  follows,  vis.:  "Resolved 
the  board  of  supervisors  of  Ingham  county, 
that  the  sl^>ervisor  of  the  township  of  Le- 


Digitized  by 


Mlcb.) 


OtiDEN  V. 


>.  MOORE. 


899 


roy  Is  bereby  authorized  not  to  spread  upon 
his  roll  ttie  drain  tax  for  the  West  Cedar 
drain,  as  assessed  upon  the  township  at 
large,  and  asseasment  of  benefits  on  tbe  taz- 
payen."  WhbiSi  motfim  vas  reoelTed,  and 
on  like  motion  referred  to  the  committee 
on  drains. 

Third.  The  committee  reported  the  matter 
back  to  the  board  without  recommendation. 

"After  a  lengthy  discussion,  the  question 
of  the  report  of  the  special  committee  ap- 
pointed to  recapitulate  the  reports  of  the 
several  township  tderks  to  the  conn^  clerk 
for  all  moneys  Toted  to  be  raised  by  town- 
ships reported  as  fbllows: 

[Here  followed  a  taUs  under  the  follow- 
ing caption,  viz.: 


Town 

ConthigMit 

HIshiTBT  1  Boanty 

Dmln 

PMrFnad 

BAoolTas 

Tows  Hal^R't  ol  "Waj 

Ut  wa 

ft  ilsned 

by  tb»  members  of  the 

committee.] 

"Which  report  was  adopted  by  16  yeas 
and  no  ayes." 

There  Is  nothing  In  this  record  that  can  be 
said  to  amount  to  a  direction  by  the  board 
to  spread  the  tax,  thoogh  It  is  quite  possible 
that  the  board  so  intended  It  The  com- 
mittee seems  to  hare  been  directed  to  tab- 
ulate the  statements.  This  they  did,  and  the 
report  was  adopted.  The  saperriBor  could 
not  lawfully  q>read  the  tax,  in  the  absence 
of  this  direction.  See  3  How.  St  |  1740f4, 
In  this  respect  drain  taxes  appear  to  be  ap<Mi 
a  different  footing  from  otliw  tazei^  The 
writ  must  be  denied. 

The  oflier  justtees  coneorred. 


OODBN  T.  UOORB. 
(Supreme  Ooort  of  Midilgmn.    April  14,  ISBK) 

FlEADISO — IXCON'SIBTBXT  AhBSDMSNT. 

An  original  bill  to  enforce  specific  p«- 
formanee  of  an  afcreement  of  defendant  to  pnr^ 
chue  certain  land  alleged  that  complainant  and 
defendant  entered  Into  a  written  contract  for 
itae  sale  of  land,  and  at  the  same  tlDio  orally 
agreed  that  a  portion  thereof  should  be  re- 
served from  the  conveyance;  that  complainant 
relied  on  such  oral  agreement,  and  considered  It 
as  binding  aa  the  written  contract.  A  deraar- 
rer  was  auatained,  and  plaintiff  filed  an  amend- 
ed bill,  the  sabatantial  averment  of  which  was 
that  complainant  relied,  not  on  the  oral  agree- 
ment, but  on  the  written  contract,  and  that  by 
mutual  mistake  the  covenant  reserving  a  pot^ 
tiou  of  the  land  from  the  conveyance  was  omit- 
ted, that  the  amendment  being  bnt  a 
oontinnation  and  part  of  the  original  bill,  and 
bdng  Iwitnuistent  with  and  repugnant  thereto, 
the  bill  sboald  therefore  be  dismissed. 

Appeal  from  drcnit  court  Osceola  comi- 
ty; J.  Byron  Judklns,  Judge. 

Bill  Iry  Stewart  Ogden  agabist  ^miiam 
Moore  to  compel  spedflc  performance  of  an 
agreement       defendant  to  purdiase  cer* 


tain  land  from  complainant  A  demuiror 
to  the  bill  was  OTezroled,  and  defendant  ap- 
peals. Reversed. 

(Aarles  A.  Wlthey,  for  vpellant  Mel- 
ville Stone,  for  ^ipellee. 

McORATH,  J.  This  Is  a  bUl  filed  to  en- 
force specific  performance  of  a  land  con- 
tract R.  entered  Into  a  wrlttrai  contract 
for  the  sale  to  G.  of  lot  13,  block  9,  In  the 
village  of  Reed  City.  •  G.  subsequently  en- 
tered into  a  written  contract  for  the  sale 
of  24  feet  off  the  north  end  of  lot  13  to  H., 
and  H.  went  Into  possession  of  the  24  feet 
erecting  a  stable  thereon,  and  remaining  In 
possession.  G.  afterwards  assigned  the  first- 
named  contract  to  O.,  the  complainant  The 
assignment  is  Indorsed  upon  Uie  contract 
and  transferred  to  O.  all  G.'s  "rl^t  title, 
and  lAterest"  O.  "orally  agreed"  to  carry 
out  G.'s  contract  with  H.  O.  went  into  pos- 
session of  lot  13,  exc^t  as  to  the  24  feet, 
and  erected  a  livery  bam  thereon,  an* 
stocked  the  same.  The  bill,  after  setting 
forth  the  foregoing,  alleges  that  subsequent- 
ly, O.  being  in  possession  of  said  premises,  ■ 
and  "being  desirous  of  selling  said  premises, 
and  the  said  stock  of  livery,  and  one  Wil- 
liam Moore  being  minded  to  purchase  the 
same,  your  orator  and  said  William  Moore 
entered  into  an  agreement  In  writing  re- 
specting the  sale  and  purdiase  of  said 
premises,  and  said  stock  of  livery;  a  copy 
of  said  agreement,  and  Inventory  of  said 
stock,  being  hereto  attached,  and  marked 
'EzhlUta  B  and  0.' "  Said  agreement  is  an 
ordinary  land  contract,  in  which  O.  agrees 
to  sell  and  convey  to  M.  lot  IS,  of  block  9, 
apon  payment  of  a  sum  fixed,  the  last  In- 
stallment of  which  was  to  become  due  and 
payable  April  8, 1889,  and  M.  agrees  to  pur- 
chase said  lot  IS  at  the  price  named.  O. 
agrees,  on  receiving  payment  to  execute 
and  deliver  to  M.  a  good  and  sufficient  deed 
of  the  described  premises.  H.  is  not  mo- 
tioned in  said  contract  nor  is  any  refer«ice 
made  to  the  24  feet  aforesaid.  The  bin 
further  states  that  the  situation  was  fully 
explained  to  M.,  and  that  M.  was  informed 
of  H.'s  interest,  and  of  O.'s  obligations  re- 
specting that  IntMest  That  'it  was  then 
anci  there  agreed  by  and  between  your  ora- 
tor and  said  William  Moore  that  the  said 
Moore  would  purchase  said  premises,  and 
assume  and  carry  out  the  terms  of  the  oral 
agreement  existing  between  your  orator  and 
said  George  H.  GUbert  as  above  stated. 
And  it  was  folly  and  fairly  undei  stood  by  and 
between  your  orator  and  said  William 
Moore  that  your  orator  would  sell  and  con- 
vey, and  that  said  Moore  purchased,  said 
lot  13,  of  block  nine,  (9,)  of  the  vUIage  of 
Reed  City,  excepting  and  reserving  said  24 
feet  off  the  north  end  thereof.  And  the  said 
William  Moore  then  and  there  assumed  and 
agreed  to  carry  out  the  terms  of  your  ora- 
tor's oral  agreement  with  respect  to  the 
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'■dame,  and  to  deed  and  conyey  said  24  feet 
to  tbe  said  Howdea,  or  hla  assigns,  npec 
his,  said  Moore's,  acquiring  title  thereto." 
That  Moore  was  put  into  possession  of  the 
premises,  except  «ald  24  feet  That  the  last 
installment  of  the  purchase  price  has  be- 
come due  and  payable  from  said  M.  to  O. 
That  O.  has  procured  from  K.  a  deed  of 
the  entire  lot  That  he  tendered  a  deed  of 
said  lot,  except  said  24  feet,  to  M.,  but  M. 
refused  to  accept  said  deed,  and  refused 
and  neglects  to  pay  the  said  last  installment, 
and  "refuses  to  stand  to  and  abide  1^  the 
terms  and  conditions  of  tue  oral  contract 
entered  into  on  his  part  with  your  orator, 
and  claims  that  your  orator  is  bound  to  oon- 
xej  to  him  all  of  said  lot  13,  and  that  your 
orator  most  dispossess  And  remove  the  par- 
ties In  poBSsaslon  of  said  north  24  feet,  and 
that  he,  said  Moore,  should  have  full  title 
and  entire  possession  of  all  of  said  lot,  and 
cliiims  that  the  oral  agreement  made  be> 
tweek  your  orator  and  said  Moore  is  of  no 
force  and  efFeot;  that  his  written  contraot 
colls  for  title  to  all  of  said  lot,  and  that  he 
wUI  not  pay  the  balance  due  your  orator 
unless  said  ccmveyance  and  posseaiion  be 
made  and  given  to  him.  That  the  oral  con- 
tract entered  Into  by  and  between  your 
orator  and  said  William  Moore  was  entered 
into  in  good  faKh  on  the  part  of  your  ora- 
tor, and  your  M^tor  relied  upon  the  prom- 
ises made  upon  the  port  of  said  Moore  to 
cari7  out  and  execute  tlie  terms  of  tbeir 
«iiid  oral  agreement  with  rmpeet  to  the  am- 
vcyance  -of  the  said  24  feet,  when  he,  said 
Moore,  should  obtain  tllie  to  soU  lot.  And 
j-our  orator  fully  and  fairly  believed  that  the 
«nU  oovwuintB  and  agreemeuts  enC«red  into 
between  yov  orator  and  said  WUUain 
Moore  were  as  forceful  and  Undlag  i^a 
tliem  as  Uiougli  the  same  were  in  writing, 
and  signed  by  your  orator  and  said  Wil- 
liam Moore."  The  bill  prayed  tliat  M.  may 
be  compelled,  spedAcally,  to  perform  said 
ngi'eement,  and  to  pay  the  balance  of  said 
purchase  money.  Defendant  demurred,  aod 
the  court  suatalned  the  demurver,  but  al- 
lowed conic>lainant  to  atuend  on  payment 
of  a  solicitor's  fee.  Oomplainant  filed  an 
amended  bill,  in  which  he  sets  forth  tliat, 
by  the  terms  of  Hic  agi^eemcut  made  be- 
tween himself  and  defendant  complainant 
ftgrcod  to  convey  to  defendant  said  lot  13, 
except  the  said  24  feet  That  said  M.  for- 
thci'  agreed  to  convey  the  north  24  feet  of 
lot  to  H.  when  he  bad  received  his 
title  thereto.  That  the  written  contract  be- 
tween tbe  parties  "does  not  truly  represent 
the  mutual  imderstanding  between  your 
orator  and  said  Moore."  "And  that  by  mis- 
take or  oversight  the  coveonnt  oa  the  part 
of  your  orator  to  assign  the  Reed-Ollbert 
oontract  (Exhibit  A)  to  said  Moore  when  the 
payments  due  to  your  orator  had  been 
made  was  left  out,  and  also  the  covenant 
that  said  Moore  should  convey  the  north 
24  feet  <rf  said  lot  to  said  Howden,  or 


his  asrigns,  was  left  out  of  said  writtot 
agreemmt  Ttie  said  mistake  or  oversigbt 
In  the  omlaBi(Hi  of  nid  omdltlons  ttom  aalA 
written  agFeemeat  was  nrataal  on  the  pai*t 
of  your  oBat(v  and  saM  vmUam  Moore. 
That  your  orator  a.mi  said  Moore  ^gned  said 
agreement  believing  the  same  corered  all 
tlie  essential  condHioM  of  the  contract  here- 
in set  forth."  The  amtnded  Ull  prays  ttutt 
defmdant  may  be  compelled  to  ap«clflcally 
perform  said  agreement:  that  a  correctlcm 
and  reformation  of  said  written  contraot 
may  be  made;  aand  that  defendant  may  be 
decreed  to  pay  ttie  batanoe  ilue  upon  mia 
contract  and  receive  Us  deed  to  aU  of  aiM 
let  13,  and  make  and  *xeciite  a  deed  of  the 
north  24  feet  to  Howd^  Td  the  amenilea 
bill,  defendant  again  demurred.  The  court 
overruled  the  demurrer,  and  det^dant  ap- 
peals. The  demurrer  goM  to  the  whc^e  bilL 
Both  are  sworn  bills. 

The  theory  of  the  original  bin  is  that  de- 
fMidant's  obligation  to  convey  to  H.  the  24 
feet  rests  la  parol,  ttai  that  tbe  written 
contract  between  O.  and  M.  WM  enteral 
into,  relying  s^mi  llie  oral  undertaking, 
while  the  theory  of  the  ameaded  tifU  is 
fhat  the  agieemeat  inis  that  M.  should  con- 
-vey  the  24  feet  to  H.,  bat  tbat  by  odstake 
or  oversight  the  owcannt  cm  the  part  i>r 
O.  to  assign  tbe  B.  and  G.  contract  to  M., 
«Bd  also  th«  eoveaatit  that  H.  aSnrald  ccra- 
vey  to  H..  wen  left  out  of  said  agreement. 
The  Bubstoativt  aBegatlooB  of  the  orl^^nal 
bill  are  that  O.  and  M.  entered  tBto  ut 
agreement  In  writing  respecting  the  sale 
and  purdiaae  (rf  said  premises,  a  copy  «t 
which  Is  attaohed,  and  that  said  M.  at  the 
same  time  entered  into  an  oral  agreement 
witli  O..  and  Uiat  M.  reCoses  to  stand  imd 
to  abide  by  the  terms  and  conditions  of  the 
oral  contract  enter^id  tnto  on  his  part  with 
"your  orator;"  that  O.  relied  upon  the  oral 
promises  made  by  M.,  and  O.  fully  and  fair- 
ly believed  Uiat  the  soli  ond  covenants 
aad  agreements  were  as  faroeful  .and  Und< 
Ing  as  though  In  writing,  and  signed  by 
both.  The  substantial  averment  of  the 
amended  bill  Is  that  O.  relied,  not  upoa 
oral  promises,  but  upon  the  writlen  agree- 
ment, from  which,  by  mistake  or  overright, 
eertaln  covenants  are  omitted. 

The  rule  la  wen  settled  that  matter  which 
constitutes  a  new  bill,  or  matter  Incon- 
sistent with  or  repugnant  to  the  substan- 
tive allegiitious  of  the  original  bill,  cannot 
be  introdttoed  by  amendment  Jeanlson, 
Oh.  Pr.  97;  1  DanleU,  Oh.  Pr.  {5th  Ed.)  p. 
402,  I  8,  note  8;  1  Barb.  Ch.  Pr.  207;  Free- 
man v.  BaiUt,  Har.  (Mich.)  311;  Chancery 
Rule,  21.  The  amendment  Is  r^arded  aa 
a  continuation  of  tbe  original  bill,  and  aa 
forming  a  part  of  U.  Both  constitute  but 
one  record.  1  DanMI,  Ch.  Pr.  p.  4(»,  1  8; 
Munch  V.  ShabeL  87  Midb.  1«6.  Tiie  bin, 
therefore,  embraces  two  luoonslatcttt  theo- 
ries, based  upon  iaconalatent  and  r^ugnant 
avernuBta.   The  order  of  the  cowt 
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nnat  be  nrcncd,  and  flie  Ml  ArailaBed 
without  prejudice,  with  eosts  of  hotik  coarts 
to  defoiduit.  Tbe  other  Jiaticei  amcuxred. 


KEIDAN  T.  WINEGAR. 
(Supreme  Court  of  MichlgvL  April  21,  1893.) 
NoTB  SiosRii  A.-*  A(iE\"T— Parol  Evidem  e. 
Whprp  the  maker  of  a  note  affixes  to 
his  aiffwitare  the  word  "Agt.,"  parol  endence  is 
admiasible,  as  betweea  tbm  imnedlate  parties  to 
the  inatnimeut*  to.  pcore  that  the  maker  exe- 
cuted the  note  in  a  represantative  capacity,  and 
Chat  it  was  so  andervtood  by  the  payee. 

Error  to  drcalt  court.  Kent  county;  Allen 
C.  Adslt.  Judge. 

Action  by  George  Keldan  against  William 
S.  Wtnegar  to  recover  on  a  promissory  note. 
Judsrment  was  altered  In  favor  of  plaintlfl, 
and  defendant  appeals.  Rereraed. 

Fleuaker  &  Want?,  for  appdlant   Barle  A 

Hytle.  for  lytpdlea. 

McGBATH,  J.  Plaintlfr  had  Judgment  up- 
on tiie  following  praailaBiKy  note:  "$336.96- 
100.   Grand  Sapld^  Mkb..  Dea  22,  1887. 
Ninety  dars  after  data,  I  paHolae  to  pay 
to  the  erdw  of  Oeo-  K^an  ttiree  bundared 
tlilrt7-flU  asd  90-100  doBan  at  the  Old  Nv  [ 
tliMial  Bank  of  Grand  BapldSi  Mich.,  value  i 
received,  with  intweat  at  the  rate  of  eight  | 
per  cent,  per  anmuu  until  paid.  W-  S. 
Winegar,  Agt"  Defendant  wltti  hli  idea, 
filed  an  affidavit  setting  forth  "that  ttie  note, 
a         1^  wUdi  la  attaidied  to  the  dedam-  j 
tiMi  in  Mild  cause,  and  a^ved  upon  said  de-  | 
poneot*  vlth  a  co^  ot  anid  declaration,  ta  ' 
not  the  note  at  thla  deponmt,  defendant 
as  af(w«8aid;  and  ba  denies  the  aome  and  , 
the  execution  thereof,  and  aays  that  he.  said  { 
doCendoat,  la  not  Indebted  to  aald  plabjb*  ^ 
tiff  t^on  said  note,  nor  few  any  part  thereof, 
nor  la  he  indebted  to  a^  plaintiff  in  anj  aam 
vrhateyer,  nor  In  any  manner  whaterec." 
Upon  the  trial  defendant  offered  to  show 
that  in  1884,  before  plalntilt  had  aay  deal- 
ings with  defendant,  plaintiff  was  lotonned 
that  defendant  waa  carrying  on  buslneBS  as 
the  agent  of  Maggie  O.  Winegar.  and  waa 
not  doing  business  for  himself;  that  busl 
nesa  relaUona  were  Uien  eatabUsbed  betweoi  '■ 
pLiintlfl  and  said  Maggie  O.  Wtnegar;  that 
said  business  relations  ooatinoed  from  the 
early  port  of  1884  to  and   Including  thn 
year  18S7,  and  embraced  many  transactlona 
between  plaintiff  and  Haggle  G.  Winegar; 
that  many  Inatnunenta  were  made  between 
the  parties,  which  were  signed  exactly  as 
the  note  sued  iqmd.  la  rfgnedi  and  that  this 
foi-m  of  executl<nt  had  come  to  be  recognized 
and  adopted  between  the  parties  aa  Unding 
Maggie  G.  Winegar;  that  during  that  time 
no  buidness  waa  transai^ed  by  the  defeudont 
in  his  Individual  capacity,  and  all  tho  busl-  | 
Beta  done  was  that  of  his  prlndpal,  and  i 
known  and  understood  to  be  such  by  plain- 
tiff; that  the  said  note  was  given  and  ao>  I 


cepted  as  12te  obligation  of  Haggle  Q.  Wine- 
gar; fliat  the  note  wns  given  for  dueblTIs 
md  goods  ftnmished  by  plnintlff  to  Mngr?le 
G.  Winegar,  and  such  duebUIs  and  goods 
wero  by  plalntUF  charged  to  said  Mn^'f^o  G. 
Winegar  on  ttie  books  of  'idalntlff;  that  the 
talcing  of  ttese  »ote«  did  not  In  the  least 
change  tiie  <AanKler  of  the  lodebtedneas; 
and  that  defendant  never  received  any  bene- 
fit or  coDBlderatlon  fbr  said  note.  The  court 
refused  to  admit  Uie  testimony,  and  directed 
a  verdict  for  tiie  plaJntlff. 

The  (dear  weight  of  authority  Is  tbnt  the 
promiBe  In  the  present  case  Is  prima  f:icEe 
the  premise  of  WllHam  S.  Winegar,  and.  ns 
betwe^  one  of  ttie  original  parties  and  a 
tldrd  party,  the  addition  of  the  w«rd  "agent** 
la  not  sufficient  to  pot  sndi  third  party  uptm 
Inquiry.  The  qaeetkm  here,  however,  is 
v^flw,  as  between  the  immediate  parties- 
to  the  Instrument,  parol  evidence  Is  admissi- 
ble te  show  the  real  character  of  the  trans- 
nctloD.  In  Us  excellent  work  on  Agency, 
Mr.  Hecbem  lays  down  the  following  general 
ndea.  which  we  think  are  snstalned  by  reason 
and  the  weight  of  aathorlty:  "(1)  Where  the 
paper,  oa  Its  face,  Is  the  undertaking  of 
the  agent  cmly.  no  reference  being-  made  on 
Ifei  face  to  represnftatiTe  capacity,  and  wliere 
the  paper,  on  Its  teoe,  la  mudstakabty  the 
prfndpol'a,  pand  evMeace  will  not  be  re- 
ceived, ta  the  one  case  to  exonerate,  and 
in  the  otbnr  to  charge,  the  agent.  (2)  But 
where  the  paper  bears  cm  Its  face  some  ref- 
erence to  a  inrindpal.  or  aome  appellatl<m 
Indicating  rcprcaeBtatftve  eharaoter,  while  it 
to  undoubted^  true  that  the  aaeie  addltlm 
ot  the  wovd  "agcait,'  'trwtee.*  'tnasuici,*  and 
the  VkB,  or  the  mere  redtal  in  the  body  of 
the  tostnuDent  that  the  person  slgaing  is 
such  agent,  treasmw.  or  trustee  of  a  priur 
dpal  named  or  unnamed.  Is,  as  has  been 
aeen,  to  be  regarded,  prima,  fade,  as  deserip- 
tk)  penonae,  merely,  and  not  as  diaracter' 
laing  tlw  act  as  one  done  in  a  representative 
capacity;  ai^  wUle  it  is  true,  aa  a  general 
rule,  that  panri.  evldaice  Is  not  admlasUAe 
to  extmerate  aa  agent  froaa  a  contract  Into 
vrtklcta  he  has  pmnnally  entered,  yet  It  Is 
believed  that  the  prepondenuice  of  aathorlty 
win  warrant  the  statemeot  of  the  rule  that- 
First,  bctwera  the  immediate  parties  to  a 
bSa  or  note,  partd.  evidence  Is  admissible  to 
Aow  (a)  that,  by  a  course  of  dealing  be- 
tween the  parties,  that  f«rm  of  executitMi 
has  become  to  be  tiie  recognized  and  adopt- 
ed ftmn  by  which  the  obUgatloa  of  tiie 
principal  la  entered  into;  or  (b)  that  the 
Instrument  wast  to  the  knowledge  of  the 
partiea,  intended  to  be  the  obUgathm  of  the 
principal,  and  not  ot  the  ageat.  aad  tliat 
It  was  ^ven  and  accepted  aa  sudt;  (c>  that 
an  instrumeat  which  Is  so  amUgnotis  upon 
its  face  as  to  render  it  uacertalu  who  was 
intended  to  be  bound  waa  known  to  be  in- 
tended to  be  the  obligation  of  the  prlndpaL" 
Mechem,  Ag.  |  443,  and  other  caaes  dted. 
See,  also.  1  Amer.  &  Emt.  Euc  Law,  390. 
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391.  In  Metcalf  t.  WUUams.  104  U.  fi.  9S, 
air.  Justice  Bradley  says:  "The  ordinary 
mle,  undoubtedly,  la  that  If  a  person  merely 
adds  to  the  signature  of  his  name  the  word 
'ag^t,*  'trustee,'  or  'treaHorer,'  without  dis- 
closlng  his  princtpalt  be  Is  personally  tound. 
The  an>^>^  Is  regarded  as  a  mere  descrip- 
tlo  pera(Hiae.  It  does  not  of  Itself  make 
third  persons  (Chargeable  with  notice  of  any 
representatlTe  relation  ot  the  signer.  But 
If  he  be  in  fact  a  mere  agent,  trustee,  or 
officer  of  some  principal,  and  is  In  the  Imtdt 
of  expressing  in  that  way  his  r^resenta- 
tire  character  in  his  d«dlngB  with  a  partlcor 
lar  party,  who  recognises  him  In  that  char- 
acter, It  would  be  contrary  to  justice  and 
truth  to  constme  the  documents  thus  made 
and  used  as  his  personal  obligation,  contrary 
to  the  Intent  of  the  parties."  In  Kean  r. 
DstIs,  47  Amer.  Dec.  182,  Chief  Justice 
Green  says:  "The  question  is  not,  what  Is 
the  true  nmstructlon  of  the  language  of  the 
cmtractlnff  t>art7?  Whose  langiuge  Is  it? 
And  tiie  evidence  is  not  adduced  to  discbarge 
the  agent  from  a  personal  liability  whldi 
he  has  assnmed,  but  to  prove  that  in  faot  he 
never  Incurred  titut  llaUUty;  not  to  aid  In 
the  constmctlim  of  the  instrument,  but  to 
prove  wtaose  Instrument  it  Is.  Now,  it  is 
true  that  the  ccmstmctlrat  of  a  written  con- 
tract is  a  question  of  law,  to  be  setUed  by 
the  court  upon  the  terms  of  the  instrument 
But  whether  the  contract  was  in  point  of 
fact  «ecnted,  when  it  was  made,  and  hy 
whom  it  vaa  made,  are  questions  ot  fact, 
to  be  settled  by  a  Jtiry,  and  are  provaUe 
in  many  instances  by  parol,  even  though  the 
proof  confflcts  with  the  language  of  the  in- 
strument Itself."  In  EQcks  v.  HInde,  9  Barb- 
ie vhere  an  agent  drew  a  UU  on  his  piln- 
ttpal  for  a  debt  due  from  the  ptlnc^al  to 
the  payee,  adding  the  word  "agent"  to  his 
signature,  and  the  payee  knew  that  the 
drawer  was  authorised  by  his  principal  to 
draw  the  blU  as  bis  agent,  and  it  was  the 
understanding  of  all  parties  that  the  drawer 
dgned  only  as  agent,  and  not  wltti  a  view 
of  binding  himself,  it  was  held  that  the 
drawer  was  not  personally  liable  on  the 
bUL  To  the  rule  that  extrinsic  evidence  can- 
not  be  received  to  cmtradict  or  vary  the 
terms  of  a  valid  livtmrneut,  there  are  many 
exceptions.  As  betweoi  the  orli^ual  parties, 
the  consideration  may  be  Impeached;  fraud 
or  lllegaliQr  in  Its  location  may  be  ^wn. 
It  may  be  shown  that  the  note  was  dellv-^ 
ered  conditionally,  or  for  a  spedfled  purpose, 
only;  that  it  was  made  for  accommoda- 
tion, merely;  If,  by  mistake,  one  party  In- 
dorses before  another,  such  mistake  may  be 
shown  to  rdieve  him  from  his  apparrait  Ua- 
Ullty;  ttiat  a  party  who  Indorses  his  name 
tq>on  tiie  back  of  a  note  may  be  maker  or 
Indorser,  dependent  upon  parol  proof  as  to 
when  he  placed  his  signature;  tliat,  al- 
though the  legal  effect  of  successlTe  Indorse- 
ments is  to  make  the  indorsers  liable  to  each 
other  in  the  order  of  time  In  which  they 


signed  their  names,  yet  such  legal  efFeet  may 
be  rebutted  by  parol  proof  that  all  were  ac- 
commodation indorsei-s,  and,  by  agreement 
among  themselTes,  cosureties;  tliat  the  ia.ct 
ot  a  note  being  Joint  and  several  did  not 
exclude  proof  that  une  of  the  signers  was 
a  surety,  merely,  and,  where  the  creditor 
knew  the  foct  of  suretyship,  an  extendon  of 
time,  fbr  a  consideration,  vrlthout  the  consoit 
of  such  sure^,  released  the  sure^.  Stevens 
V.  Oaks,  68  Ml<di.  343,  25  N.  W.  Bep.  309; 
Farwell  v.  Ensign,  66  lOch.  600,  33  N.  W. 
Rep.  734.  In  Hubbard  v.  Qjimey,  64  N.  Y. 
463,  Ghl^  Justice  Ohnrdi  says:  "The  conr 
tract  was  in  all  respects  the  same,  whether 
defendant  was  principal  or  surety.  In  ^tber 
case  It  was  an  absolute  promise  to  pay  we 
thousand  doDars  one  day  after  date;  nothing 
more,  nothing  less.  *  *  *  The  tact  Is  col- 
lateral to  the  contract,  proving  simply  the 
relatton  of  the  parties.  This  is  an  extrinsic 
otrcumstaoce,  not  affectlnp  the  contract 
made;  but  it  operates,  when  knowledge  of  it 
Is  broug$it  home  to  the  creiUtor,  to  peejant 
him  from  changhig  the  contract,  or  making 
a  different  one  with  the  principal  debtor, 
without  the  consratt  of  the  surety,  or  from 
realising  any  security  held  for  the  payment 
of  the  debt  •  •  •  The  fact  proved  bj  bx.- 
trindc  evidence,  and  that  ihs  creditor  had 
knowledge  of  it,  is  as  potent,  not  in  varying 
the  oraitcact,  bat  In  Imporing  certain  duties 
and  obUgatttms  uptm  the  creditor,  in  his  sob- 
sequoiit  dealings  with  the  prind^  debtor  la 
reapect  to  the  contract" 

As  Issoctftensaidilt  is  thelntaitof  tbe  par- 
ties which  is  to  be  carried  ont  I7  tbe  oonrts. 
The  mle  that  r^ects  words  added  to  the  rig- 
nature  is  an  arbitrary  one.  Its  reason  Is  not 
so  mndi  that  the  wnda  are  not.  or  may 
not  be,  suggestive,  but  that  they  are  but 
suggestive,  uid  the  Instrument,  as  a  whtde, 
is  not  Bufflcl^Oy  complete  to  point  to  otimr 
parentage.  The  very  suggestlveness  of  these 
added  words  has  given  rise  to  an  Irrecondl- 
able  confusion  In  tbe  authorities  as  to 
the  legal  effect  of  such  an  Instrument 
Bxtrlnslc  evidence,  therefwe,  is  admiad- 
tde  In  such  case,  between  the  Immedi- 
ate parties,  to  explain  a  suggestian  con- 
tained on  the  fiu»  of  ttie  Instrument,  and  to 
carry  out  the  contract  actonlly  entered  into 
as  suggested,  but  not  fully  showtL  by  the 
note  Itself.  The  [resumption  that  perstms 
dealing  with  negotiable  instruments  take 
them  on  the  credit  of  the  partlea  whose 
names  ai^ear  should  not  be  abfaolute  in  favor 
of  the  immediate  paj'ee,  from  whom  the  con- 
sideration passed,  who  must  be  deemed  to 
have  known  all  the  facts  and  drcnmstancea 
sumrandli^  the  tncqttloa  of  the  note,  and 
with  sa(4i  kimwledge  acc^ted  a  note  con- 
tabling  such  a  suggestion.  In  the  case  of 
Tllden  v.  Barnard,  43  Mich.  876,  5  K.  W. 
Rep.  4S0,  under  a  state  of  fticts  ^milar  to 
those  offered  to  be  shown  here,  It  was  held 
Ihat  defendants  there  were  not  liable.  We 
think  that  In  the  present  case  defendant 
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was  entltted  to  mate  the  shoiriiig  offered. 
IJnder  the  general  iasue.  defendant  was  en- 
titled to  Kive  in  eridence  any  matter  of  de- 
fense going  to  the  existence  of  any  promise 
having  legal  force,  as  against  him.  1  Shlnn, 
PL  &  Pr.  I  740.  The  Judgment  Is  rerersed, 
nnd  a  new  trial  ordered.  The  oUier  Justices 
concurred. 


HAMILTON  T.  WINONA  SALT  &  LUM- 
BER CO. 

ISopreme  Court  of  Michigan.  AjyU  21*  1883.) 
AonoN  OS  Cnsoxs— Failuke  to  I'KexExr^New 

PKOMISB. 

Id  an  action  as  indorsee  of  checks  dated 
December  5th,  drawn  by  defendant  on  a  bank 
which  suspended  at  noon,  December  llth,  at 
which  time  defendant  had  on  deposit  more  than 
sufiBcient  to  pay  the  checks,  plaintiff  based  her 
right  to  recorer  on  the  diecks,  none  of  which 
had  been  presented  for  payment,  on  a  promise 
by  defendant  on  December  12th.  She  testified 
that  on  that  day  a  representative  of  defendant 
asked  her  how  many  checks  she  had,  and  told 
her  to  keep  them;  that  they  would  M  paid  In- 
side ot  10  days.  The  representative  denied  that 
be  promised  to  pay  the  checks,  and  testified 
that  he  had  do  knowledge  that  the  checks 
plaintiff  held  had  not  been  presented  for 
payment.  It  did  not  appear  that  be  knew 
plaintiff  held  these  particular  checks,  and  there 
was  no  testimnoy  charging  defendant,  at  the 
time  of  the  allied  promise,  with  knowledge 
that  these  checks  had  been  drawn  December 
oth,  and  not  presented  within  the  period  al- 
lowed by  law.  Held,  that  defendant  was  en- 
titled to  an  instruction  that  plaintiff  conld  not 
recover. 

Error  to  circuit  court,  Iosco  county;  Wil- 
liam H.  Simpson,  Judge. 

Suit  by  Anna  E.  Hamilton  against  the  Wi- 
nona Salt  &  Lumber  Company  to  recover 
the  amount  of  certain  checks  drawn  by  de- 
fendant. Judgment  was  entered  In  favor  of 
defendant,  and  plaintifl  appeala  Affirmed. 

Charles  B.  Henry,  for  appelant.  M.  J. 
Gramlne,  fOr  apprise. 

McGRATH,  3.  Plaintifl  sues  as  indorsee 
of  rix  bank  ehedcs  drawn  by  def aidant  up- 
on J.  H.  Schmeck  &  Co.,  bankers,  at  East 
Tawas.  Five  of  the  che<ta  are  dated  De- 
cember 6, 1890;  and  one,  December  10, 1880. 
The  bonk  sospoidcd  at  noon,  December  11, 
1880,  at  which  time  defendant  had  on  de- 
posit more  than  sufl^dent  to  pi^  the  checks. 
Plaintiff  redded  at  Tawas  City,  two  miles 
from  East  Tawas.  A  recovery  was  had  on 
the  check  dated  December  10th,  which  was 
pres«ited  on  December  llth,  and  payment 
thereon  refused.  N<me  of  the  other  checks 
were  pres^ted  fOr  payment  at  any  time,  but 
plaintiff  based  her  recovery  for  these  checks 
upon  a  promise  alleged  to  have  been  made 
by  defendant  on  December  12th.  The  tes- 
timoi^  relating  to  ttds  promise  Is  as  follows: 
"Mr.  Watson  [representing  defendant]  came 
Into  my  stwe  the  Be(»nd  day  attex  the  bank 
failed,  and  asked  me  how  many  of  those 
checks  I  had,  and  I  told  him  about  f200,  and 
he  said,  'Keep  them;*    that  he  would  see 


that  th^  were  paid,  or  pay  di«n,— I  am  not 
sure  what  the  words  were  he  used,— inside 
of  ten  days,  and  I  said,  Then  I  won't  have 
them  protested,  but  keep  them  as  they  are;' 
and  he  said,  'Just  keep  tiiem  as  they  are.' 
Watson  admits  a  conversation,  but  denies 
that  he  promised  to  pay  the  che<^.  and  tes- 
tifies that  he  had  no  knowledge  that  the 
(^ecks  [flalntlff  held  had  not  been  presented 
for  payment.  It  nowhere  appears  that  Wat- 
s(Hi  knew  that  plaintiff  held  these  pardoular 
checks,  and  there  was  no  testimony  tending 
to  charge  defendant,  at  Oie  time  of  the  al- 
leged promise,  with  knowledge  of  the  fact 
that  these  checks  had  been  drawn  Decem- 
ber 5th,  and  not  presented  within  the  period 
allowed  by  law  for  tndr  presentatiML  Plain- 
tiff's testimony  would  Indicate  that  the 
checks  held  her  were  of  recent  Issue;  bad 
be«i  presented,  but  had  not  been  protested. 
The  promise,  If  made,  afforded  no  presump- 
tion of  notice  of  dishonor,  in  ^ew  of  the 
admitted  fact  that  the  ^eoks  had  not  been 
presented.  Newberry  v.  Trowbridge,  13  Midi. 
263-27a  It  was  held  In  Holmes  v.  Roe,  62 
Mich.  198,  28  N.  W.  Bep.  864,  that  where 
the  person  receiving  the  dieck,  and  the 
banker  on  whom  It  Is  drawn,  are  In  the 
same  {dace.  In  Qie  absoice  of  special  dr^ 
cumstances  It  must  be  presraited  for  pay- 
ment the  same  day,  or,  at  latest,  the  day 
after,  it  Is  received,  but,  If  in  different 
places,  the  <flie<^  must  be  forwarded  for 
presentmoit  on  the  day  after  It  Is  received, 
at  the  latest  It  Is  also  wdl  settted  that 
where  the  drawer  has  been  discharged  by  the 
laches  of  the  holder,  and  that  ftict  appears, 
there  must,  in  order  to  render  the  drawer 
liable,  be  clear  proof  that  the  promise  was 
made  with  full  knowledge  of  all  ttie  f&cts 
and  circumstances.  Edw.  Bills  &  N.  |{  6S2- 
654;  2  Daniel,  Neg.  Inst  I  1149;  Wade, 
ffotloe,  S  974;  Parsons  v.  Dickinson,  23 
Kich.  67;  MiUer  v.  Hackley,  6  Johns.  375. 
Under  the  facts  presented  by  the  record, 
the  defendant  was  entitled  to  an  instruction 
that  plaintiff  could  not  recover  upon  the 
checks  dated  December  5th,  and  it  is  there- 
fore unnecessary  to  consider  the  allegations 
of  error.  The  Judgmoit  la  affirmed.  The 
other  Justloes  concurred. 


PALDI  V.  PALDL 

(Snpreme  Conrt  of  Michigan,    i^ril  2U  1883.) 

Ejectment— Dbfbnsbs—Titlb  Obtaixso  by 
Fraou— Advbbsb  Fossbssiox. 

1.  The  defense  cannot  be  set  up.  In  eject- 
ment, that  plaintifTs  srantor  obtained  his  deed 
by  fraudulent  pretenses. 

2.  Adverse  possession  to  give  title  mnst  be 
actual,  continued,  visible,  notorious,  distiiict, 
and  bostUfc 

Error  to  drcnit  court.  SL  Clair  county; 
WUliam  T.  Mitchell,  Judge. 

Ejectment  by  Boxa  T.  Paldt  against  Auge- 
lo  Paldi.   Judgment  was  ^tered  in  tuvor 
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nf  dofendontk  and  plalatUI  appeal!*  Af- 
firmed. 

Frank  Whipple,  for  appellant  Albert 
SIcCall,  CAvei7  Broe.  &  Walsh,  of  ooons^ 
for  appellee. 

LONG,  J.  This  case  was  In  this  court  at 
the  OctobCT  term,  1890,  and  judgment  In  favor 
of  the  plaintlfr  rendered,  affirming  the  judg- 
mont  of  the  court  below.  84  Mich.  MG,  47 
N.  W.  Rep.  510.  It  to  an  action  of  eject- 
ment, and  defendant  tool:  a  new  trial  under 
the  statute.  It  hag  been  retried,  and  ver- 
dict and  Judgment  again  directed  In  favor 
of  the  plaintiff.  The  facta  are  fully  stated 
in  the  former  opinion.  It  Is  contended, 
however,  that  the  facts  appearing  upon 
this  record  are  materially  dlfferpnt  from 
flie  former.  We  have  examined  the  record 
carefully,  and  find  no  such  difference  as 
to  lead  to  any  other  conclusion  than  that 
arrived  at  In  the  former  opinion.  It  ap- 
pears now,  as  It  appeared  then^  that  the 
defendant,  while  occupying  the  land  with 
her  mother,  joined  with  her  mother  and 
brothers  in  filing  a  bill  in  chancery  to  en- 
force her  rights  as  tenant  in  common  of 
the  land;  and  that  after  her  mother's 
death,  acting  as  executrix  of  her  mother's 
will,  she  filed  an  inventory  In  the  probate 
court,  claiming  that  her  mother's  Interest 
in  the  land  consisted  of  a  tax  Utle,  or  dalm 
thereunder,  worth  $200.  It  also  appears 
now,  as  it  appeared  in  the  former  record, 
that  Justin  L.,  after  receiving  the  deed 
from  his  faUier  and  mother,  lived  on  the 
land  ft>r  several  years.  We  think  there 
was  no  testimony  In  the  case  to  go  to  the 
Jury  on  the  question  of  adverse  possession, 
or  value  of  Improvements  made  by  the 
mother  of  the  defendant  It  to  claimed 
that  Justin  L.  Paldl  obtained  the  deed  f^om 
the  mother  of  defendant  by  fraudulent 
representations.  Thto  defense  could  not  be 
made  in  an  action  of  ejectment  Harretl, 
T.  Khmey,  44  Mich.  457,  7  N.  W.  Rep,  63. 
Upon  the  execution  and  delivery  of  the 
deed  from  Angelo  Paldl  and  hte  wife  to 
jTOtin  Ii.  Paldl.  the  legal  title  pnssed  to 
Justin  L.  Paldl,  and  the  plahittfF  claims 
under  a  deed  from  Justin  L.  Hits  traces 
the  legal  title  to  the  philntlff. 

The  defendant's  only  claim  on  the  former 
trial  was  under  a  tax  title,  and  also  that  her 
mother  held  possession  of  the  premises  & 
sufflclent  length  of  time  to  acquire  title 
by  adverse  possession.  The  tax-title  theory 
is  now  abandoned,  and  the  only  claim  made 
Is  an  adverse  holding.  The  proofls  to  sup- 
port this  must  be  clearly  shown,  and  not 
left  to  Inference.  Adverse  possessioa,  to 
give  title,  must  be  an  actual,  continued,  visi- 
ble, notorious,  distinct,  and  hostile  posses- 
sion, and  a  finding  of  advene  possession 
must  set  forth  in  explicit  terms  a  state  ot 
facts  that  will  satisfy  the  legal -definitioii. 
Vtiverton  v.  Steele.  40  Mich.  038.  There 


wu  ao  evidence  In  the  case  ta  show  a 
poasowiOD,  M  thtiB  d^lned,  and  the  court 
rery  piopniy  to<A  tiiat  questton  tnm  the 
jtuy.  JosUn  bollt  a  store  on  the  iwemlaea, 
and  redded  there  for  many  years;  and,  n 
It  iras  held  on  ttie  fonnw  heartsg,  the 
motlwi;  aftw  JotalDff  In  hflr  hoilMUid's  deed 
to  Justin,  was  In  subordination  to  tte  rii^ts 
of  h^  grantee,  fnie  defendant  fiesttflod 
that  her  mothw  dalmed  to  ovm  tba  land; 
but  It  apprars  that  the  mother.  In  1884^  tee- 
tilled  before  a  apedal  commlsriraier  that  aA 
dhe  claimed  hi  the  land  was  as  widow  ot 
Ang^  Falffl.  The  qaeetlon  of  the  defend- 
ant's rl^t  to  dalm  for  ImpreTements  was 
settled  against  sntih  right  In  the  fbrmer 
opinion,  and  wa  see  no  reason  to  absage 
that  boldlng.  ISie  judgment  nmat  be  ai- 
flrmed,  wtth  oosts.  n»  other  jDsOees  ooo- 
osneda 


PSURSON  T.  HARDIN  et  aL 
(Supreme  Court  of  Mlrhlgam,   A^  2L, 

ALTBBATIOK  of  IxBTKUMEHTS— ADMISBIBlUTr  M 

£tii>encs  — BviDBiroB  of  Otsbh  Altuutioh* 

— EWOPI'EL. 

L  Where,  on  an  issue  as  to  whether  a  note 
sued  on  had  been  altired  bgr  defendaot  S.  after 
defendant  H.*8  Indonemmt,  them  was  evideoce 
Uiat  the  note  had  been  written  by  H.,  and 
aiiroed  by  liotfa  defendants,  and  an  expert  had 
teatiliHd  ttuC  saoh  note  haid  the  aippearaoce  of 
havinfl:  been  all  written  at  one  time,  by  the 
samii!  pen,  ink,  and  liand,  aul  that  it  was,  in 
Mb  opiBion,  so  written,  sach  note  was  admis- 
sible, to  be  Bcrutiniaed  by  the  jury,  and  to 
form  lAe  basis  of  a  verdict,  if  tonai  geninae. 

2.  Where  plaintiff,  to  show  title  to  tlut 
note,  testified  to  the  purchase,  and  the  amonnt 
paid,  ttie  <4ioek  with  which  he  paid  for  the 
note  was  mtUamiiiB  t»  QoinuKnte  the  alleged 
puDdUasa. 

3.  H.  testified  that  at  the  time  he  Indorsed 
the  note  sued  on  h*  niae  Indorsed  two  other 
notes  for  $50U,  and  that  all  the  notes  were  for 
$500.  Hdd,  that  evidence  that  the  other  two 
notes  were  raised  to  $3,50U  and  f4,500, 
ipeetlrelFi  InadmissiHe  te  show  that  thp 
note  sued  on  was  raised  from  »S00  to  $3,0(10. 
In  thbt  it  would  be  sn  attempt  to  prove  one 
forirery  by  another. 

4i  H.  tei4tified  that  snflident  ajfataet  wsre  left 
before  the  figures  "500,"  hi  the  words  "five 
hundred,"  in  the  body  of  the  note,  for  the  in- 
sertion of  the  figure  "3"  and  the  wwd  "thirty," 
reepectivriy.  Held,  that  It  was  oempetrat  to 
ask  htm  why  he  did  not  put  marks  in  such 
spaces  to  prevent  their  bejug  filled,  if  be  tUd 
not  know  that  it  was  ordinarily  done,  and  if  he 
cared  whether  It  was  left  in  socb  coi^tiou  thet 
it  could  be  changed]  inch  qeestkms  being  wHb- 
in  tlie  range  of  legitimate  cross-examinatiou. 

5.  After  pnrchasing  the  note,  plaintiff  told 
H.  that  he  had  taken  a  K8,S00  note  of  S.,  with 
H,*B  IndDrsement,  and  H.  s^  be  did  not  re- 
member indorsing  a  note  for  that  amomit,  but. 
If  his  name  was  on  the  back  of  it,  it  was  good, 
and  would  be  paid.  He  asked  plaintiff  wbea 
it  fell  dne,  which  plaintifr  could  not  tell,  bnt 
did  later,  when  he  said  he  was  t^ad  plaintifl 
had  it,  and  wanted  him  to  take  othor  paper. 
Bdd  not  to  constitute  an  estoppel. 

6.  In  such  case,  if  the  note  was  forged, 
plaintiff  could  have  recovered  only  on  the 
ground  of  estoppel;  and,  since  It  constitutes  a 
distinct  cause  of  actiont  it  should  have  been 
pleaded. 
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Uick.) 

Error  to  etrcolt  ooort,  Bagtnaw  connlar; 
^olin  A.  Gdget,  Jnd^. 

Aa^umpslt  by  Eugene  Pearson  agalivt 
Daniel  Hardin,  Impleaded  with  Lonia  D.  San- 
bom,  on  a  note.  There  waa  Judgment  for 
plaintiff,  and  defendant  Hardiii  brings  error. 
UcTeised. 

Dan.  P.  Foote,  (McKnIgbt.  Hampbr^  & 
Grant,  of  counsel,)  for  appellant.  Hancbett. 
Stork  &  Hanchett,  for  appeHue. 

HOOKBS,  O.  3.  Plaintiff  brought  assnmp' 
Bit  on  a  promlsor7  note,  a  copy  of  wtaldi 
was  aerred  with  the  declarattou,  consisting 
of  the  unal  money  counts.  Defoidant  San- 
bora  did  not  appear,  and  bis  defttolt  was 
duly  entered.  Defendant  Hardin  filed  a  plea 
of  the  general  Issue,  accompanied  a  sworn 
denial  of  ttie  execution  of  the  note,  and 
notice  that  the  note  was  a.  forgery,  as  to 
him.  Plaintiff  called  a  witness  familiar  witli 
the  writing  of  both  defendants,  vrho  teettSed 
that  the  body  of  tlte  note  and  t&e  signature 
were  in  the  handwriting  of  defendant  San- 
bom,  and  that  the  Indorsement  was  the  Edgna- 
ture  of  defendant  Hardin.  Objection  being 
made  to  the  Introduction  of  the  note,  upcm 
the  claim  that  it  had  been  raised  by  defendant 
Sanborn,  after  Hardtai's  Indorscoaent,  from 
$600  to  93,S00,  the  witness  testified  at  length 
about  the  appearance  of  tbe  note,  and  gare 
It  as  his  <^lnU»i  that  It  was  all  written  at 
one  timc^  by  tbe  same  hand,  and  with  the 
same  pen  and  Ink,  upon  a  renewal  of  the 
oiler  the  court  admitted  the  note  In  erldence, 
with  the  rematk:  "I  will  leave  It  to  the 
Jury  to  detwmine,  themselves,  upon  the  Intro- 
ducuon  of  tbe  paper,  as  to  whether  tbe  note 
is  in  tbe  same  condition  as  when  Indorsed; 
as  to  whether  It  Is  the  genuine  paper  of  the 
defendant,  or  not"  Ordinarily,  the  admis- 
sion of  the  controverted  note  in  evidence  has 
no  special  significance,  beyond  tbe  implica- 
tion that  there  is  testimony,  already  pre- 
sented, tending  to  show  its  execution,  whjch. 
together  with  tbe  appearaoce  of  the  paper 
itself,  in  the  absence  of  any  evidence  to  the 
contrary,  will  Justly  the  Jvry  Sn  determining 
that  It  is  genuine. 

The  pivotal  question  in  this  case  was,  has 
the  note  been  raised  in  amount  from  $600  to 
$;i,.A)0?  And  the  question  could  not  have 
t>een  tried  without  the  presence  and  examlna- 
tkia  of  the  note.  As  soon  as  there  was  any 
evidence  that  tbe  note  was  written  by  one 
and  signed  by  both  defendants,  and  an  ex- 
pert further  t<estliied  that  it  had  the  ap- 
pearance of  having  been  all  wrltt^  at  one 
time,  and  by  the  same  pen,  ink,  and  hand, 
and  that  in  his  opinion  it  was  so  written,  it 
WI13  properly  admissible,  to  be  scrutinized  by 
the  Jur>-,  and  to  form  tbe  basis  of  a  verdict, 
if  found  genuine.  There  Lb  nothing  to  in- 
dicate thiit  the  Jury  attached  any  importance 
to  the  admission  of  the  note,  beyond  this. 

Tbe  plaintiff,  testifying,  stated  that  be 
purchased  the  note  from  Sanborn  on  Novem- 


ber 4tb.  and  paid  hlni  therefor  $3,460.25. 
with  a  bank  check.  This  check  was  admitted, 
against  objection  by  defendant's  counsel.  It 
was  necessary  for  plaintiff  to  prove  his  title 
to  the  note,  which  was  payable  to  the  order 
of  Sanborn;  and  the  circumstances  of  tbe 
purchase.  Including  the  amount  paid,  were 
admitted  without  objection.  The  check  was 
a  part  of  the  transaction,  and  tended  to 
corroborate  the  alleged  purchase.  It  was 
noae  the  lesa  admissible  because  defendants 
comnel  did  not  care  to  controvert  the  pur- 
chase. 

Defendant  testified  that,  at  the  time  be  in- 
dorsed the  note  in  question,  he  also  Indorsed 
two  other  notes,  and  that  each  of  the  three 
was  fbr  the  sum  of  $S00.  His  counsel  sought 
to  show  that  the  other  two  notes  were  raised 
to  $8,600  and  $4,600,  respectively,  but  the 
testimony  was  excluded.  This  testimony  waa 
not  admissltale.  Tbe  only  argument  that  can 
be  made  In  favor  of  its  admission  Is  that,  if 
Sanborn  altered  the  other  two,  he  probably 
altered  tbe  note  in  suit  In  other  words,  a 
forgMy  waa  to  be  proven  by  other  forgeries. 
The  circumstances  attending  the  execution  of 
the  notes  were  properly  admitted.  The  Juiy 
were  permitted  to  ctxulder  the  protwlMllty  of 
defendant's  glvtng  a  $3,000  note  In  addition  to 
the  two  $500  notes,  which  probability  would 
not  be  increased  or  diminished  by  the  subse- 
quent alteratton  of  the  iatt».  This  also  dis- 
poses of  the  sfcxlh  aartgnnwnt  of  error,  as  tbe 
only  effect  of  tbe  Introduction  of  the  two 
notes  would  have  be«a  to  show  their  altera- 
tion, unless,  as  already  hitlmated,  we  are  to 
Infer  oae  forgery  from  the  proof  of  snotberr 
not  connected  with  it 

On  cro9»exanjlnation  the  defendant  stated 
that  sufficient  spaces  were  left  before  the- 
figures  "600,"  in  the  margin,  and  the  words 
'•five  hundred,"  in  the  body,  of  tbe  note, 
for  thb  insertion  ot  the  figure  "8"  and  word 
"thirty,"  re^kectlvely.  The  following  ques- 
tions were  asked:  "Question.  Why  didn't 
you  put  a  mark  ta  there,  so  it  could  not  be 
filled?"  And:  "Q.  Well,  don'tyou  know  that 
(H-dlnaiUy  it  Is  [d<»ie?]"  And:  "Q.  And  you 
didn't  care  whether  It  was  left  In  condition 
so  it  could  be  ^langed,  or  not?"  It  was  im- 
portant to  ascertain  whether  such  spaces 
were  left  when  the  note  was  executed.  If 
not,  the  note  could  not  easily  have  been 
raised,  and  the  probabili^  of  Its  genuine- 
ness was  greater.  Defendant  stated  un- 
equivocally that  such  q>aoeB  were  left,  and 
tbe  questions  were  within  tbe  range  of  le- 
gitimate cross-examination.  Tbe  language 
of  tbe  court,  in  overruling  the  objection, 
carefully  pointed  out  the  bearing  of  tbe  tes- 
timony, and  expressly  disavowed  any  pur- 
pose to  treat  the  evidence  as  tending  to  es- 
tablish a  legal  liability,  by  reason  of  de- 
fendant's negligence  in  failing  to  fill  such 
blaui^s.  \ 

The  evidence  disclosed  tbat  after  the  pur- 
chase of  tbe  note,  plaintiff  had  an  Interview 
with  defendant  Hai-dln,  In  tbe  course  of 
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which  he  stated  to  him  that  he  had  tak«i 
a  $3,500  note  of  Mr.  Sanbom,  with  his  (Har- 
din's) Indorsement  Hardin  sold  that  he  did 
not  remember  <tf  Indorsbiff  a  note  for  that 
amount,  but  that,  If  hia  name  was  on  the 
back  of  it,  It  was  good,  and  would  be  paid. 
He  also  asked  plaintiff  when  the  note  was 
due.  which  plalnUff  could  not  then  tell,  but 
did  later,  when  defendant  said  that  he  was 
giad  that  plaintiff  had  that  note,  and  wanted 
him  to  take  other  paper  at  that  time.  He 
also  stated  that  he  should  Indorse  no  more 
paper  for  Sanborn.  Plaintiff's  counsel  COQ- 
tended  that  this  constituted  an  estoppel, 
and  the  question  was  left  to  the  Jury-  The 
doctrine  of  estoppel  In  pals  had  its  origin 
In  willful  mlsrepreaen  ration.  Under  the  gen- 
ial influence  of  courts  of  equity  the  rule 
has  been  much  extended,  and  to^ay  Includes 
mistaken  and  ignorant  misrepresentation, 
and  even  rilence,  wherever  a  dear  duty  to 
know  and  speak  the  truth  exists.  The 
modem  decisions  have  established  the  rule 
that  the  purcliase  of  an  obligation  to  pay 
money,  in  consequence  of  a  statement  by 
the  obligor  that  he  is  liable  to  pay  it,  will 
give  rise  to  an  estoppel,  and  preclude  him 
from  setting  up  a  defense  to  suit  brought 
for  the  benefit  of  the  ptirchaser,  though  it 
might  have  been  good  against  the  assignor. 
Watson's  Ex'rs  v.  McLaren,  19  Wend.  557; 
Petrie  v.  Peeter,  21  Wend.  172;  Poster  v. 
Newland,  Id.  96;  Holbrook  v.  Burt,  22  Pick. 
546;  McMullen  v.  Wenner,  16  Serg.  &  R. 
18;  DeckCT  T.  Elsenhauer,  1  Pen.  A  W. 
476;  Davis  v.  lliomas,  5  Leigh,  1;  Heyn  v. 
O'Hagen,  60  Mich.  155,  26  N.  W.  Rep.  861; 
Brown  v.  Wright,  17  Ark.  9;  Plant  v.  Voege- 
lln,  30  Ala.  160;  Drake  v.  Poster,  28  Ala. 
649;  Powers  T.  Talbott,  11  Ind.  1;  Rose  v. 
Wallace,  Id.  112;  Forsyth  v.  Day,  46  Me. 
176;  Buckner  v.  Calcote,  28  Miss.  432.,  And 
It  has  been  held  to  be  sufficient  If  the  lan- 
guage Is  such  as  to  lead  the  assignee  to  be- 
lieve that  the  debt  Is  valid,  and  can  be 
brought  with  safety.  Institution  r.  little- 
fleld,  6  Gush.  210.  Again,  some  courts  have 
held  that  no  estoppel  will  arise  from  an 
admistfon  made  In  good  faltii  tmder  the  In- 
fluence of  a  mistaken  impression.  Whlt- 
taker  v.  Williams,  20  Conn.  98;  Taylor  v. 
Ely,  26  Conn.  250.  In  Mackay  v.  Holland, 
4  Mete.  (Moss.)  69,  the  maker  of  an  accom- 
modation note  was  allowed  to  explain  a 
declaration  tliat  It  was  good  by  proving 
that  he  spoke  In  Ignorance  that  the  debt  had 
been  discharged  by  the  payee.  On  the 
other  hand,  Pennsylvania  courts  have  gone 
to  the  extreme  of  holding  that  a  statement 
that  a  note  wUl  be  paid  is  equally  binding 
whether  made  under  a  mistaken  impression, 
or  with  a  fraudulent  design,  but  the  weight 
of  authority  hardly  goes  to  that  length. 
Many  cases  hold  that  an  estoppel  will  arise 
when  representations  are  made  recklessly, 
without  knowing  or  inquiring  into  the  true 
state  of  the  case.  Preston  v.  Maun,  26  Conn. 


118;  Calhoun  v.  Riduudson.  SO  Conn.  210; 
Danforth  v.  Adams,  29  Conn.  107;  Smith  v. 
Stone.  17  B.  Mon.  16a  But  it  is  ooncotvcd 
that  this  role  cannot  apply  to  a  case  Involv- 
ing no  deceit  unless  a  legal  or  moral  obli- 
gation exists,  requiring  that  information  be 
Imparted,  which  may  go  to  the  extent  of 
making  it  a  party's  duty  to  obtain  Informa- 
tion which  he  may  not  possess,  but  which  is 
within  his  reach.  A  case  in  point  la  where 
the  cashier  of  a  bank  certifies  a  check  with- 
out ascertaining  that  the  drawer  has  a  de- 
posit In  that  case  the  bank  Is  estopped 
from  showing  such  fact  by  way  of  defuiae, 
for  the  cashier  owed  the  dnty  to  the  drawee 
of  giving  him  the  truth  about  the  matter, 
which  cannot  be  executed  by  reason  of  ne^- 
gence.  And  so  we  may  r^terate  the  rule 
that  an  estoppel  exists  where  nonperform- 
ance of  a  clear  du^  is  shown.  The  doctrine 
of  the  federal  courts  appears  to  be  in  line 
with  this,  and  Is  to  the  effect  that  "in  or- 
der to  constitute  an  equitable  estoppel,  such 
as  will  prevent  a  party  from  ascer- 
taining his  legal  rights  to  property,  there 
must  be  some  Int^ded  deception  in  the 
conduct  or  declarations  of  the  party  to  be 
estopped,  or  such  gross  negligence  on  Ills 
part  as  to  amount  to  constructive  fraud." 
Henahaw  v.  Bissell,  18  Wall.  265;  Brant  v. 
Iron  Co.,  98  U.  a  826;  Jackson  v.  Waldron. 
18  Wend.  208.  It  has  been  said  ttiat  the 
first  step  In  charging  any  one  with  the  ill 
effects  of  a  false  impression  occasioned  by 
his  words  or  acts  is  to  show  that  he  was 
aware  of  the  results  to  which  It  would  lead 
If  not  corrected.  Hill  v.  Epiey,  31  Pa.  St 
331.  Hence,  no  estoppel  can  grow  out  of 
an  answer  to  a  question  put  Incidentally, 
without  communicating  the  intention  of  the 
person  who  asks  it  to  l>e  guided  by  the  re- 
ply, (Pierce  v.  Andrews,  6  Cnsh.  4,)  because 
under  those  circumstances  there  Is  no  actual 
or  constructive  fraud.  There  is  nothing  la 
the  cases  of  Truesdall  v.  Ward.  24  Mich. 
117;  Heyn  v.  O'Hagen.  60  Mich.  154,  26  N. 
W.  Rep.  861,— that  does  violence  to  these 
decisions  of  the  federal  court,  which,  in  our 
opinion,  state  the  law  correctly. 

It  remains  to  Inquire  whether  this  record 
justifies  us  in  saylog,  as  a  matter  of  law, 
that  neither  actual  nor  constructive  fraud 
was  deduclble  from  it  According  to  plain- 
tiff's testimony,  he  bought  the  note  Novem- 
ber 4th,  and  his  first  interview  with  defend- 
ant Hardin  was  November  12th,  when  Ear- 
din  told  liim  that  he  did  not  remember  of 
indorsing  a  note  for  $3,500,  but  that  If  his 
name  was  on  the  back,  it  was  good,  and 
would  be  paid.  Hardin  at  this  dme  looked 
for  a  memorandum,  but  after  search  said 
that  he  had  none.  He  asked  the  plaintiff  to 
let  him  know  when  the  note  would  mature. 
This  the  plaintiff  did  on  November  24th.  The 
plaintiff  states  that  "he  had  no  suspicion  <rf 
the  validity  of  the  note,— not  the  slightest,— 
yet  he  mentltHied  ttut  he  had  It  for  tbm  piir> 
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pose  of  seeliig  vbetb^'  It  ms  all  right,  or 
not"  We  cannot  beUeve  tbat  what  pOBsed 
oan  Justly  be  held  to  amount  to  an  estoppeL 
It  was  more  In  the  natnre  of  InCiaoital  talk. 
If  tike  statement,  "1  hare  Sanborn^  note  for 
f3(S0O,  Indorsed  hy  yoo."  can  be  construed 
OS  a  question,  the  answer  was  as  wdl  08^ 
culated  to  annise  suspicion  vpaa  the  part  of 
plaintiff  as  the  statemont  was  to  disturb  the 
dotendant  Tet  he  gave  no  sign,  and  wboi 
asked  to  give  date^  and  dnratlMi  of  the 
period  It  was  to  run,  he  waited  12  days  be- 
fore doing  sa  Hie  statement  relied  on  Is 
that  defegdant  did  not  remember  huloralng 
a  note  for  that  amount  but,  tf  Us  name  was 
on  the  back  of  it  it  was  good,  and  would  be 
paid.  And  again,  12  da^  later,  when  ooo- 
vlnnd  plaintiff's  statemmt  alcme  that  he 
had  snob  note,  he  told  blm  that  he  was  glad 
that  he  had  it  The  inference  naturally 
drawn  from  the  testimony  Is  that  plaintiff 
thought  he  had  defendant's  note  for  93,50a 
Defendant  could  nut  recollect  giving  it,  but 
was  not  sure,  and  told  the  plaintiff  so,  but 
said,  tf  he  had  Indoxaed  such  a  note,  It  was 
good,  iind  would  be  paid.  Neither  party  sus- 
pected Sanborn,  and  ivobaUy  forgery  was 
the  furthest  ttoufl^t  from  ^eir  minds. 
We  cannot  hold  that  the  defendant  owed  a 
dniy  to  the  plaintiff  to  suspect  a  forgery 
because  he  did  not  recolleot  of  indorsing  a 
note  for  tiie  amount  of  $3,500.  Nor  was  it 
gross  n^Ugoice  to  forget  slwut  the  matter, 
under  tiie  drcnmstanoes.  Had  plaintiff  said 
that  lie  was  about  to  porchase  the  note,  and 
Inquired  about  its  genuineness,  or  had  he 
^vea  the  p'fth^ff  to  undOTstand  that  he  had 
any  special  reason  for  wanting  to  know,  de- 
fendant nil£^t  hare  been  called  np<Hi  to  make 
an  inveetlgatkm;  but  plalntiff'B  conduct,  and 
the  fact  that  he  had  already  bought  the 
note,  were  well  calculated  to  allay  snsj^don, 
rather  than  to  create  tlie  Impression  that  a 
duty  devAlTed  up<Hi  Hardin  to  be  certain 
about  the  matter.  If  tlie  plaintiff  was,  In 
good  faith,  seeking  Infonnatlon  about  the 
genidnenees  of  the  note,  he  should,  after 
being  told  that  defendant  could  not  remem- 
ber such,  hare  shown  it  to  the  defendant, 
and  asked  ezsdiaiay  tor  Infcnmatlon,  but  be 
chose  to  rely  on  what  had  passed.  He  can- 
not be  allowed  to  rely  nptm  a  part,  but 
must  act  upon  Uie  whole  coiTersation,  which 
gave  him  to  undnstand  that  defendant 
would  pay  the  note,  If  he  had  dgned  It 
Unfortunately.  It  turns  oat  to  hare  been 
forged,  to  the  surprise  of  botb.  He  did  not 
soy  Hiat  he  would  pay  a  forged  note,  or  a 
raised  note;  and,  instead  of  telling  plaintiff 
that  he  had  hidorsed  a  $3,500  note.  It  was 
the  defendant  who  was  asserting  the  fact, 
and  plaintiff  was  expressing  doubts.  We 
fall  to  find  In  defendant's  conduct  tiiat 
gross  negligmce  that  ctmstltotes  construcUTO 
fraud.  To  hold  that  the  facta  In  this  esse 
constitute  an  estoppd.  merely  because  de- 
fendant allowed  plaintiff  to  convince  him 
that  he  had  Indorsed  such  a  note,  would  be 
to  make  the  doctrine  of  estoppel  a  sword, 


and  not  a  shield,  whldi  is  its  proper  oSUx. 
The  Jozy  should  have  been  Instructed  to 
render  a  verdict  for  the  defendant 

^e  cause  most  be  rerei'sed  for  another 
reason:  It  this  note  was  foiled,  plaintiff 
could  recorer  only  upon  the  groimd  of  es- 
toppel. UndCT  tlie  rule  laid  down  1^  Mr. 
Justice  Grant  In  the  case  of  Gooding  t. 
Underwood,  89  Mich.  190,  60  N.  W.  Bep.  8ia 
this  estopp^  constituted  a  distinct  cause  of 
action,  which  should  have  been  declared 
up<m.  We  think  Qiere  Is  no  force  to  the 
dalm  of  defoidant's  counsel  that  the  effect 
of  this  estoppel  is  to  do  violence  to  the  stat- 
nte  of  frauds.  The  note  Is  In  writing,  and 
signed  by  the  party  to  be  charged.  The 
estoppel,  if  one  exists,  goes  to  the  identity 
of  thewrltlng,and  pre^tndea  defendant  from 
denying  Its  genulntmua.  The  admissions  of 
dd!nulant  are  always  admisdble  to  prove 
the  gomineness  ot  a  contract  Sometimes 
admissions  become  condualve  by  way  of  es- 
topp^  The  Jndgment  must  be  reversed, 
with  costs,  and  a  new  trial  ordered.  The 
other  justioes  oonourred. 


OANAL  ST.  ORAVBL-BOAD  00.  v.  PAAfi. 
(Supreme  Oonrt  of  lOchlgaa.    April  Zl,  189B.) 

COKPORATIOKB  —  EviDIKOS  OW  COKFOIUTI  ExiST- 
■NOE— CONSTITCTIONAL  LaW— TiTLBB  Of  ACTS. 

1.  How.  St  i  3600,  provide!  that  a  copy  of 
any  articles  of  aBsocfatioD  filed  pursnant  to  law, 
with  the  required  affidavit  annexed  thereto,  cer- 
tified by  the  secretary  of  state  to  be  a  true 
copy,  shall  be  presumptive  evidence  of  the  io- 
corporadoD  of  sudi  company,  and  of  the  facts 
therein  stated.  EtU,  that  the  calling  of  the 
affidavit  a  "certificate,"  In  the  certificate  made 
by  the  secretary  of  state,  was  a  substantial 
compliance  with  the  statute.  Doyle  v.  Mizner, 
3  N.  W.  Rep.  968,  42  Mich.  882,  distingaished. 

2.  How.  St  S  8140,  provides  that,  in  salts 

Sr  domecrtic  corporatlonB,  no  proof  of  incorpora- 
on  shall  be  necessary,  unless  defendant  shall 
idead  nol  tlel  corporation.  Section  7S!8  pro- 
vides that  in  any  stilt  where  it  is  necessary  to 
prove  the  inccnrporation  of  a  company,  evidence 
that  such  corporation  is  doing  basiness  under 
a  certain  name  shall  be  prima  fade  evidence 
of  its  due  incorporation.  Hdd  that,  notwith- 
standing the  plea  of  nul  tiel  ooiporation,  plain- 
tiff had  a  right  to  make  a  prima  facie  case 
by  showing  that  it  was  doing  business  under 
the  name  assumed  by  it,  and  had  been  for  more 
than  seven  years,  which  conclusivdy  estab- 
lished the  fact  of  due  incoriwratioD,  in  the  ab- 
sence of  testimony  to  contradict  it. 

3.  Act  Anril  8,  1861,  entiUed  "An  act  to 
provide  for  the  formation  of  companies  to  (*on- 
stmct  plank  roads,"  as  amended  by  Laws  1807, 
Act  41,  which  added  a  new  section,  providing 
for  the  formation  of  companies  to  construct 
gravel  roads,  Is  not  in  conflict  with  Const,  art. 
4,  I  20,  providing  that  no  law  shall  embrace 
more  than  one  subject  which  shall  be  ex- 
preased  in  its  tiUe,  since  the  object  of  the  orig- 
inal act  was  to  obtain  substantial  roads. 

4.  The  incorporation  of  a  gravel-road  com- 
pany for  a  t^m  of  50  years  is  not  in  violation 
of  Const  art.  16.  t  10,  providing  that  no  cor- 
poration, except  for  municipal  pniposes,  or  for 
the  construction  of  railroads,  piank  roads,  and 
canals,  shall  be  created  for  a  longer  period 
than  30  years. 

6.  In  an  action  by  a  gravel-road  company 
to  oiforce  the  statutory  penalty  for  forcibly 
and  illegally  passing  Its  toUgate,  defendant  can- 
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not  queiticD  the  ToIIditr  of  plaintilfB  corporste 
esintcnce. 

6.  It  is  no  defeofie  to  such  action  that  the 
road  was  not  in  good  eonditioii. 

Brror  to  droult  court,  Kent  county;  Wil- 
liam B.  Grove,  Judge. 

ABBUiupslt  by  Oanol  Street  Orarel- 
Boad  Oompanr  against  Nicholas  Paas  to  re- 
oorer  a  p^ialty  tor  fordbiy  and  Illegally 
passing  one  ot  i^alntiirs  toUgatea.  From  a 
Judgment  for  platntUf,  defendant  appeals. 
Affirmed. 

Frank  L.  Carpenter,  for  appellant  Bfore 

&  Wilson,  for  app^ee. 

LONG,  J.  This  action  was  oommeuced  in 
justice  court  to  recoTer  a  penalty  nnder  the 
pruTlslons  of  section  3642,  How.  St.  Plain- 
tiff had  judgmrat,  and  defendant  appealed  to 
the  circuit  court  for  Kent  county,  where 
the  cause  was  tried  before  a  Jury,  and  ver- 
dict and  Judgment  given  In  favw  of  the 
plaintiff.  The  declaration  in  justice  court 
was  oral,  on  the  common  counts  in  assump- 
sit, and  specially  for  the  penalty  mentioned 
in  the  statute  above  cited.  Upon  the  trial 
In  the  circuit,  defendant  objected  to  any 
evidence  under  the  declaration.  Plaintiff, 
on  motion,  waa  permitted  to  amend  its  dec- 
laration. The  amended  declaration  sets  out 
the  time  wb«i  the  defendant  became  Indebt- 
ed for  the  penalty,  and  the  drcmnstanoes 
under  which  he  forcibly  and  fraiuiulently 
passed  the  gate.  The  defendant  assigns  er- 
ror upon  the  ruling  of  the  court  In  permit- 
ting the  amendmait  The  amendment  was 
properly  allowed.  It  Is  a  more  full  state- 
ment of  plaintiffs  cause  of  action  than  con- 
tained in  the  oral  declaration  &led  in  justice 
court  It  fixes  the  time  and  place  with  cer- 
tainty, and  fully  apprises  the  defendant  of 
plaintiff's  claim.  Declarations  in  Justice 
court  are  treated  with  great  liberality,  and 
the  amended  declaration  filed  did  not  in  any 
sense  chxmge  the  form  or  cause  of  action. 
It  placed  the  defendant  In  a  better  posltlMi 
for  trial  than  the  original  declaration  would 
have  done.  He  has  no  cause  to  complain  of 
the  action  of  the  court 

The  defendant  filed  a  plea  to  the  amend- 
ed declaration,  giving  notice  that  he  would 
insist  in  his  defense  that  the  plaintiff  was 
not  a  corporatiML  On  the  trial  the  plain- 
tiff introduced  evidence  tending  to  show  that 
it  was  a  corporation  owning  and  controlling 
a  gravel  road,  erne  terminus  of  which  was  the 
dty  of  Grand  Rapids,  and  extendtaig  into 
the  country  therefrom  about  814  miles,  on 
which  road  were  maintained  toDgates;  that 
on  April  3,  ISdl,  the  d^endant  approached 
one  of  the  gates,  which  was  fdiut  against 
him  upon  his  refusal  to  pay  the  legal  toll  de- 
manded. He  drove  up  to  the  gate,  occupy- 
ing the  middle  of  the  road  with  bis  team 
and  wagon,  bo  tli&t  no  other  teams  could 
pass,  and  waited  until  a  number  of  persons, 
with  their  teams,  collected  belilnd  him,  so 
tiiat  the  gate  keeper  was  compelled  to  raise 


the  gate  to  permit  snch  teams  to  pass 
through,  whm  the  defendant  paased  wirhuiit 
paying  the  toll.  The  plaintiff,  to  prore  its 
due  Incorporation,  offered  In  evidence  a  cer- 
tified copy  of  its  articles  of  association,  from 
the  offioe  of  the  secretary  of  state.  The  in- 
troducticm  of  this  copy  was  objected  to  on 
tbe  ground  that  the  certificate  of  the  sec- 
retory of  state  was  not  in  proper  fortn,  un- 
der the  statute.  How.  St.  S  3600,  provides: 
"A  copy  of  any  articles  of  nssodntion  filed 
in  pursuance  of  tnis  chapter,  with  a  copy  of 
the  affidavit  Indorsed  thereon  or  annexed 
thereto,  and  certified  by  the  secretary  of 
state  to  be  a  true  copy,  and  the  whole  of 
such  articles  of  association,  and  of  the  af- 
fidavit Indoraed  thereon  or  annexed  thereto, 
shall  be,  in  all  courts  and  places,  presump- 
tive evidence  of  the  incorporation  of  sudi 
company,  and  of  the  facts  therein  stat- 
ed." The  only  defect  complained  of  in 
the  certificate  la  that  the  secretair  of 
state  called  the  affidavit  to  i^ch  the 
statute  refers  a  "certiflcate."  It  appeared 
that  the  paper  annexed  or  attached  to  the 
articles  was  in  fact  an  affidavit  such  aa 
the  statute  requires,  and  the  secretary  of 
state  oertiflea  that  it  is  a  true  copy  of  the 
orlginaL  It  clearly  appears  tliat  the  statute- 
was  followed,  and  the  mere  fact  of  calUng 
the  affidavit  a  "certificate,"  in  the  certifi- 
cate made  by  the  secretary  of  state,  would 
not  have  authorized  the  court  to  reject  It 
aa  evidence.  The  statute  was  substantially 
compiled  with.  The  case  differs  from  Doyle 
V.  Mizner,  42  Mich.  332,  3  N.  W.  Bc^r.  968. 
In  that  case  the  secretary  certified,  merely, 
that  the  certfficAte  of  acknowledgment  to- 
the  articlee  of  association  was  in  the  usual 
form,  without  giving  a  copy  ot  It  It  was 
held  that  tlie  certiflcate  was  not  swfflcl^t 
to  entitle  the  papers  to  be  used  as  evidence 
la  oourt  Here  all  the  papers  were  attached, 
and  duly  certified,  and  with  suffidait  cer- 
tainty to  con^ly  with  ttie  ravdrementB  of 
the  statute^ 

Bnt  independently  of  the  evidence  of  due 
incorporation,  which,  the  certified  copy  of 
the  articles  of  association  afforded,  the  plain- 
tiff Introduced  evidence  tending  to  show  that 
the  corporation  was  doing  business  under  the 
name  assumed  by  it,  and  had  been  for  over 
seven  years;  tliat  at  the  time  of  the  forcible 
passage  of  the  defendant,  it  had  gates  erect- 
ed, and  was  in  possession  of  said  road,  and 
collecting  tolls,  and  had  l>een  for  many  yeara. 
How.  St  I  8140,  provides  that  in  suits 
brought  by  domestic  corporations,  no  proof 
of  incorporation  shall  be  necessary,  tmless 
the  defendant  ^all  plead  nul  ti^  corpora- 
tion; and  by  section  7528  it  is  further  pro- 
vided that  in  any  suit  wherein  it  slutll 
become  material  or  necessary  to  prove  the 
incorporation  of  any  corporation,  evidence 
that  such  corporation  is  doin^  buriness  under 
n  certain  name  shall  be  prima  facie  eridmoe 
of  its  due  iucorporaHon  or  exlatmce  pursu- 
ant to  law,  and  of  its  name.    This  latter 


Digitized  by 


Mieh.) 


CAifAL  ST.  GRAVEI^ROAD  CO.  t).  PAAS. 


909 


-Bcction  was  passed  In  1871.  The  defendant 
Introduced  no  evidence  tending  to  show  that 
the  plaintiff  ooiporatlon  was  not  lopiH}' 
•oi-gtinfzed,  and  lawfOlly  doing  biLslncss  wtth- 
tu  the  state;  bnt  his  coi^entlon  is  that  the 
plaintiff  failed  to  make  the  proper  proof, 
aN  a  part  of  its  case,  ttiat  tt  was  dnly  in- 
corporated. To  sustain  tills,  coHnsel  relies 
npon-  Farmers'  &  Mechanics'  Bank  t.  Tray 
City  Bank,  1  Dong.  (Mich.)  457;  Owen  t. 
Bank.  2  Hong.  (Mich.)  134.  note;  Smith 
T.  Village  of  Adrian.  1  A^ch.  495;  Thatcher 
T.  Bank,  19  Mich.  196.  It  is  sufficient  to 
say  at  three  of  these  cases  that  they  were 
decided  laag  prior  to  the  enactment  of  sec- 
tion 7528,  How.  St,  which  now  permits 
proof  of  (ncorporatltm  to  be  made  in  the 
manner  there  pointed  out.  The  case  of 
-Thatdier  t.  Bank,  supra,  has  no  application 
to  the  question  here  raised.  Notwithstanding 
the  plea  of  nul  tlel  corpwation,  tbe  plaintiff 
had  a  right,  under  section.  752S.  to  make  his  i 
prima  fade  ease  by  lowing  that  the  corpo- 
ration was  doing  iHisiness  as  sadi;  and  tt 
concluslTely  established  the  fact  of  due  In- 
■corporation.  unless  the  def^dant  should  In- 
troduce scHne  evidence  to  contradict  it  This 
the  defendant  Oiled  to  do.  so  that  the 
proof  made  by  the  oertiflcate  of  the  secre- 
tary of  state,  and  the  fafit  of  tlalntifl's 
doing  business  under  that  name.  conclUBtvely 
p«x}Ted  Its  corporate  existence. 

Tt  is  contended,  however,  that  the  plaintiff 
failed  to  prove  Its  corporate  existence,  for 
the  reason  that  the  act  nder  which  it  claims 
to  have  been  incorporated  is  void,  under  the 
provisions  of  article  4,  |  20,  of  the  constitu- 
tion of  tills  state,  which  provides  that  "no 
Taw  shall  embrace  more  than  one  object, 
which  shall  be  expressed  In  Its  title."  The 
plaintiff  was  organized  June  27,  1885,  under 
an  act  to  provide  for  the  formation  of  com- 
panies to  copstmct  plank  roads,  approved 
April  8,  1831,  and  the  acts  amendatory 
thereto.  The  act  of  1851  Is  entitled  "An  act 
to  provide  for  the  formation  of  c<»npanie8  to 
construct  plank  roads."  Act  No.  155,  Sees. 
Laws  1851,  approved  April  8,  1851.  The  ob- 
ject of  the  act  was  to  secure  good  roads; 
and  It  was  provided  that  at  least  16  feet  In 
width  of  good,  smooth,  and  permanent  road- 
bed should  be  constructed,  but  only  required 
8  feet  In  width  to  be  planked.  The  leg^ 
Islature  tn  1S67.  by  Act  No.  47,  amMded  this 
act  The  title  of  the  amendatory  act  Is  "An 
act  to  amend  an  act  entltted  'An  act  to  pro- 
vide for  the  ftnmatloti  of  companies  to  con- 
struct idank  roads,'  approved  April  8,  1851. " 
It  added  a  new  secttwi,  to  stand  as  section 
62  <tf  the  orlgbial  act,  and  provMed  that  "an 
■compaides  liiat  have  been  or  mt^  hoeafter 
tie  OTgaadBsd  imder  tbe  provMons  of  this 
act,  and  shall  have  bollt  any  portion  of  Its 
road,  or  may  hereafter  bidld  any  portion  of 
the  same,  of  gravel,  or  stone  so  broken  as  to 
serve  the  purpose  of  grarel,  siiaU  be  atltled 
to  all  the  privileges;  ImmuBltleB,  and  tran- 
diises  conferred  tq>on  companies  organised 


under  said  act  the  same  as  though  said  rond 
had  been  constructed  of  plank,  as  required  of 
section  twenty-el^t  of  this  act:  provided, 
that  said  gravd  or  stone  portions  of  sold 
road  shall  In  all  cases  be  not  less  than  nine 
feet  In  width,  and  the  gravel  or  stone  of 
vrfaich  the  same  shall  be  constructed  shall  be 
not  less  than  seven  Inches  deep,  and  shall  In 
all  cases  be  of  euffitdent  deptb  to  make,  at 
all  seasouSf  a  good,  firm,  and  hard  road: 
and  provided,  further,  that  said  companies 
diall  be  subject  to  all  the  provisions  and 
penalties  In  regard  to  keeping  said  road  In 
repair  as  are  provided  In  said  act  In  relation 
ta  plank  roads."  It  ts  said  that  this  amend- 
atory section  embraces  objects  outside  of  the 
title  of  the  original  act;  that  the  original 
act  was  for  the  constmotiou  of  plank  roads; 
and  therefore  the  provision  of  section  52, 
as  added  by  the  amendment  of  1867,  Is  not 
germane  to  the  object  expressed  in  the  title 
I  of  the  original  act  It  Is  undoubtedly  true 
that  If  an  act  Is  amended  so  as  to  embrace 
a  purpose  outside  of  the  title,  and  Incon- 
ststent  with  the  provisions  remaining  tmre- 
pealed.  It  woidd  be  vaiA  under  the  provlidons 
of  section  20,  art  4,  of  the  constitution, 
under  the  mle  laid  down  in  Stewart  t.  So- 
ciety, 41  mdL  67,  1  N.  W.  Rep.  931.  But 
the  present  case  Is  not  open  to  that  objection. 
The  purpose  of  the  act  was  to  provide  for 
tiifi  building  of  substantial  roate  at  a  time  in 
the  history  of  the  state  when  they  \fere 
greatly  needed,  and  at  a  time  when  plank 
was  the  die^>e8t  means  to  be  employed.  It 
was  sabsequently  demonstrated  that  gravel 
or  broken  stone  might  be  used  with  equal 
snccess  tn  making  good,  amooth  roada;  and 
the  l^lsiature,  by  the  act  of  1867,  permitted 
this  to  be  substituted  in  place  plank,  by 
an  additional  section  to  the  act  <^  185L  It 
was  held  in  People  v.  Pritchard,  21  Mich. 
236,  that  it  was  not  essential  to  the  vaUdity 
of  an  amendment  of  a  stotute  that  the  sec- 
tion as  it  previously  stood  should  be  set  forth 
in  full,  as  well  as  the  section  amended. 
Here  no  sectkm  of  the  original  act  was 
amoided.  It  provided  simply  for  an  ad- 
ditional sectioa,  whicfa  was  set  out  in  full 
in  the  amendatory  act  It'  was  held  in 
Board  of  Sap'rs  v.  Auditor  General,  65  Mich. 
408,  32  N.  W.  Kep.  651,  that  an  amendm^t 
to  an  existing  law,  which  could  have  been 
inserted  without  ropugnance  in  tiie  oiifdnol 
act  Is  not  such  a  departure  as  to  arold  the 
statute.  If  the  legl^ture  could  have  pro* 
vided  by  the  act  of  1851  that  In  bulldiDg 
these  roads,  stone  or  gravel  might  be  substi- 
tuted tor  plank,  then  the  am^idment  of  lS'i7 
is  not  void,  as  cla&ned,  under  the  nde  laid 
down  in  Board  of  Sup'n  t.  Auditor  Oeneral, 
snpra.  It  to  too  idaln  for  argumsnt  tiiat  the 
Icgldatoie  nilgtat  hare  provided  for  this  man- 
ner of  cottstntction  under  the  act  of  1861.  It 
was  said  in  Peoj^e  v.  Mabaney,  IS  Bfich. 
494,  that  the  generality  of  a  title  la  no  ob- 
jection to  it  80  long  as  it  Is  not  made  a  cover 
to  legldatkHi  Inoongraoos  in  itsdf,  and  wfalcs 
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by  no  fair  Intendmoit  can  be  considered  as 
hn  vlng  a  necessary  or  proper  connection.  This 
same  rule  of  construction  of  this  clause  of 
the  constitution  has  been  laid  down  In  Stockle 
T.  SUsbee,  41  Mich.  01S,  2  N.  W.  Rep. 
900;  Attorney  Oeneral  t.  Welmer,  59  Mich. 
680,  28  N.  W.  Rep.  773;  Kurta  T.  People, 
83  Mich.  279;  People  t.  Phippln,  70  Mich. 
6,  37  N.  W.  Rep.  888;  Hai^ve  T.  Weber, 
66  BUch.  69.  32  N.  W.  Rep.  921;  Hall  r. 
Judge,  88  Mich.  488.  60  N.  W.  Rep.  289;  Rip- 
ley T.  Evans.  87  Mich.  217,  49  N.  W.  Rep.  B04. 
The  difficulty,  however,  that  the  defendant 
labors  under  in  this  attempted  defense,  Is 
that  he  Is  not  in  a  posltitm  to  question  the  ra- 
Udlty  of  the  corporate  existence  of  the  plain- 
tlir.  The  action  Is  for  the  enforcement  of  a 
statutory  penalty  In  forcibly  and  illegally 
passing  the  gate;  and  the  contest  does  not 
Involre  ^ther  the  existence  of  the  plaintiff 
as  a  corporation  or  the  exercise  of  a  cor- 
porate franchise.  Plank-Road  Co.  t.  Hilton, 
69  Mich.  115,  86  N.  W.  Rep.  739.  I  have, 
however,  discussed  the  question  upon  the 
merits,  for  the  reason  that  it  should  at  once 
be  settled  In  thte  state.  There  are  many  of 
the  old  plank-road  companies  operating 
under  the  amendatory  act  of  1867,  having 
tranafbrmed  their  plank  roads  Into  gravel 
and  stone  roads,  and  the  question  should 
not  be  left  an  open  one. 

Objection  Is  also  made  that  the  corporation 
has  an  existence  only  of  30  years,  under 
section  10,  article  IS.  of  the  constitution. 
This  section  provides  that  no  corporation, 
except  for  municipal  purposes,  or  for  the 
ctmstructlon  of  railroads,  plank  roads,  and 
canals,  shall  be  created  for  a  longer  period 
than  80  years.  This  corporation  was  organ- 
ized In  1886for  the  term  of  60  years  from  the 
date  of  the  articles.  We  have  construed  the 
amendment  as  forming  a  i>art  of  the  original 
act  of  1861,  and  the  plaintiff  corporation  as 
coming  within  its  provisions.  It  follows  that 
It  stands  a  plank-road  company,  though  the 
road  be  built  of  ebme  and  gravel,  with  all 
flie  rl^ts  and  prlTlleges  of  a  plank-road 
company,  and  consequently  within  the  ex- 
ception mentioned  in  the  section  of  the  con- 
stitution above  dted. 

Defendant  offered  testimony  tending  to  show 
that  the  road  was  not  in  good  condition  at 
the  time  the  toll  was  demanded.  This  ev- 
idoice  was  oclnded,  and  properly  so.  The 
statute  provides  that  when  a  company  shall 
have  completed  Its  road,  or  any  five  con- 
secutive miles  thereof,  the  said  company 
may  erect  gates,  and  demand  and  receive 
txsil.  At  the  time  salt  was  brought,  8^  miles 
of  road  had  been  constructed,  and  gates 
erected.  This  was  the  condition  precedent 
to  taking  tolls.  If  the  road  was  not  In  the 
condition  required  by  the  statute,  the  act 
provides  a  remedy  to  persons  injured  there- 
by, and  a  penalty  against  the  company,  by 
sections  3640,  3649,  How.  St  The  franchises 
of  a  corporation  cannot  be  declared  forfeited 
in  such  a  proceeding.   People  t.  Jadcstm 


&  M.  Plank  Road  Co..  9  Mich.  286;  Detroit  t. 
Detroit  &  H.  Plank  Road  Co..  43  Mich.  140. 
6  N.  W.  Rep.  275;  Beach,  Prlv.  Corp.  S  90. 
and  cases  dted.  The  question  was  squarely 
raised  hi  Stnlts  v.  Turnpike  Co.,  48  N.  J. 
Law,  596,  9  AtL  Rep.  198.  It  was  there  said: 
"Those  matters  constitute  no  defense  to  the 
action.  In  an  action  by  a  turnpike  company 
for  the  recovery  of  tolls.  It  is  not  permlael- 
ble  to  set  up  as  a  defense  that  the  company 
has  not  compiled  with  the  requirements  of 
its  charter  In  making  the  road,  nor  that  the 
road  was  not  in  a  proper  state  when  tba  de- 
fendant passed  over  it" 

It  is  n^t  contended  ttiat  there  Is  no  law 
authorizing  the  plaintiff  to  sue  In  its  own 
name  in  an  action  of  assumpsit  for  a  penalty. 
Section  47  of  the  act  of  1861,  supra,  expressly 
provides  that  such  penalties  "may  be  med 
for  and  recovered  by  sndi  company."  Sulta 
for  penalties  under  this  statute  have  always 
been  brought  In  the  name  of  the  corpontloiL, 
and  the  light  so  far  as  can  be  ascertained, 
has  never  been  questioned.  Hie  salt  may  be 
in  assumpsit  under  section  8428,  How.  St 

Some  otbet  qnesti«is  are  raised,  wUdi 
need  not  be  dlscnssed.  We  have  examined 
the  claims  made  by  i^pellanf  s  counsel  with 
reference  to  them,  and  they  must  be  awee- 
mled.  Judgment  Is  afDrmed.  with  costs. 

MONTGOMBRY,  J.,  took  no  part  tn  the 
decirion  of  this  case.  Tbe  other  Justioes  ood- 
cnrred. 


FRBB  et  at  V.  BBATUBT. 
(St^reme  Conrt  of  MIcUgan.  Ai»ll  21,  1890.) 

DOWBK— BSTOPPBI.  TO  CLAIM. 

LBy  an  agreement  of  partnership,  and 

deeds  executed  pursuant  thereto,  the  oitire 
real  estate  of  the  two  partners  became  firm 
property,  the  wives  of  toe  partners  joining  in 
the  conveyance.  Bdd  that,  after  the  pajrmeat 
of  the  firm  debts,  the  wife  of  each  be<^une  en- 
titled to  dower  in  the  whole  land. 

2.  After  the  death  of  one  partner  a  bill 
was  filed  for  an  accouotlng  and  sale  of  the  part- 
nership assets,  is  which  suit  the  wife  was  made 
a  par^.  Sdd  that  ff  the  wife  claimed  any  in- 
terest in  the  land,  it  was  her  duty  to  assert  it 
then,  and,  even  If  she  had  then  possessed  any 
right  of  dower  IndependeDt  of  the  putnersh^. 
she  was  estopped  from  setting  np  such  claim 
BRainst  an  innooent  purchaser,  who  relied  ob 
the  decree  rendered  in  the  salt  for  the  account' 
ing,  to  which  all  the  persons  interested  w«« 
parties. 

Appeal  from  drcnit  court,  Van  Burcn 
county,   In   diancery;   Oeorge   M.  nude. 

Judge. 

Suit  by  John  W.  Free  and  Mulfoi-d  D. 
Buskirk  against  Martha  B.  Beatley  to  remove 
cloud  on  title.  A  decree  was  entered  in  favor 
of  complainants,  and  defendant  appeals.  Af- 
firmed. 

Osbom  &  Mllla,  for  appellant  Crane  & 
Breck,  for  appellees. 

GRANT,  J.  The  land  In  which  defendant 
DOW  claims  the  right  of  dower  was  aiAA  un- 
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der  Uie  decree  of  tUs  court  in  Klllefer  t.  Mc- 
Lain,  78  Mich.  249, 44  N.  W.  Bep.  406.  and  was 
bid  in  by  the  complainant  Free.  The  sale  was 
conflrmed,  and  the  commlsatoner's  deed  exe- 
cuted to  Free,  who  subsequently  deeded  a 
half  Interest  therein  to  his  co-complalnant. 
Complainants  went  into  po68esal<»i,  and,  subse- 
^u^tly  learning  that  defendant  claimed  an 
Interest  In  the  land,  filed  their  bUl  to  remove 
the  dond  from  their  title.  The  facts  ne<^ 
Bary  to  a  determination  of  the  question  are 
these:  Deftmdant's  former  hteband,  Mr. 
Nash,  was  the  owner  In  fee  of  the  land  here 
in  ccHitroversy,  upon  which  was  a  water- 
[wwer  saw  and  stave  mllL  One  Brif^  was 
also  the  owner  In  fee  of  adjoining  lands,  upon 
which  were  a  water  power  and  grist  mill 
These  properties  were  of  about  equal  vafaie. 
January  2,  1882.  Briggs  and  Noah  entered 
into  a  copartnersblp  agreement,  by  which  they 
united  these  two  iNTOpertles,  and  agreed  to 
carry  on  the  entire  business  as  copartners. 
After  spedtt'lDg  the  character  of  the  business 
to  be  carried  on,  the  written  agreement  stated 
as  follows:  "For  that  purpose  we  do  agree 
and  hereby  actually  put  into  the  said  busi- 
ness the  grist  and  flouring  mllla  now  owned 
by  said  Briggs,  *  *  •  known  as  the  'Cen- 
tral Mills,*  and  the  realty,  machinery,  and  at- 
tachments thereto,  and  the  property  known 
as  'Nash's  Stare  and  Heading  Factory  and 
Sawmill,'  and  the  machinery  In  the  same  con- 
nected therewith,  and  also  two  hundred  and 
fortgr  acres  of  land  owned  by  said  Nash; 
*  *  *  each  of  said  parties  to  quitclaim  to 
■he  other  one  equal  undivided  half  of  the 
lands  and  property  above  described  belonging 
to  eadt,  so  that  the  title  to  said  property 
shall  be  vested  In  said  parties  jointly."  Pur- 
suant to  tills  agreement,  deeds  were  executed 
and  exchanged  upon  the  same  day,  In  the  ex- 
ecution of  which  their  wives  respectively 
joined.  Defendant  understood  the  entire 
transaction,  and  the  purpose  for  which  these 
deeds  were  executed.  The  partnership  was 
dissolved  by  the  death  of  Nash.  Briggs  stUl 
continned  to  carry  on  the  business  tmtil  his 
death.  Subsequently  his  executors  filed  a  bill 
In  chancery  for  an  accoimting.  for  a  sale  of 
the  partnership  assets,  and  for  a  division  of 
the  surplus.  If  any  remained.  Klllefer  v.  Mc- 
Lain,  70  Mich.  508.  88  N.  W.  Rep.  455.  The 
court  there  held  that  the  whole  of  the  real 
estate  was  put  Into  the  firm,  and  constituted 
firm  assets.  Defendant  was  made  a  party 
defendant  to  that  sidt.  She  made  no  defense, 
and  as  to  her  the  bill  was  taken  as  confessed. 
She  was  appointed  guardian  ad  litem  for  her 
infant  child  in  that  suit,  and  was  a  witness. 

1.  By  the  agreement  of  copartnership,  and 
the  deeds  executed  pursuant  thereto,  the  en- 
tire land  of  Briggs  and  Nash  liecame  partner- 
ship property.  The  wife  of  each  thereby  be- 
came entitled  to  dower  In  the  entire  land 
after  the  payment  of  the  partnership  debts. 
The  entire  land  was  used  and  treated  as  part- 
nersiilp  property.  The  defendant  so  under- 
stood it,  few  she  testified  on  the  hearing  In 


the  other  suit  that  she  ondeistood  tb&t  she 
and  her  dilld  wore  entlUed  to  bait  ftf  Hie  mill 
property. 

2.  She  was  made  a  party  to  the  former 
suit  If  she  claimed  any  interest  In  the  land 
It  was  then  her  duty  to  assert  It,  and  have 
that  Interest  determined.  The  sole  object  In 
making  her  a  party  was  to  ascertain  her 
rights  therein,  If  she  claimed  any.  Tbe  court 
expressly  determined  and  decreed  that  the 
land  was  a  part  of  the  firm  assets.  Free, 
the  purchaser,  therefore  had  the  right  to 
assume  that  she  neither  claimed  nor  had  any 
Interest  in  the  property  except  that  arising 
from  partnership  relations.  Even  had  she 
then  been  possessed  of  any  right  of  dower 
independent  of  the  partnertihlp.  she  must  lie 
held  estopped  from  now  asserting  It,  because 
she  did  not  assert  it  when  slie  had  the  oppor- 
tunity to  do  so.  She  was  a  proper  party  to 
the  suit,  because  she  had  a  contingent  right 
of  dower  in  the  property.  Free  was  an  in- 
nocent purchaser,  and  he  and  his  grantees 
will  be  protected.  He  purchased  in  reliance 
upon  a  decree  rendered  in  a  suit  wherein  all 
persona  Interested  In  the  property  were  par- 
ties, and  which  was  brought  for  the  express 
purpose  of  adjudicating  and  determining 
all  their  rights.  Decree  affirmed,  with  costs, 
^e  other  justices  concurred. 


HAINES  V.  HATDBN. 
(Supreme  Court  of  Michigan.  April  21,  1883.) 
Wuj.B — Undds  IxFLUENce— Ikbams  Delusions — 

EviDBItCB. 

1.  In  a  contest  of  a  will  on  Hm  groimd  of 
mental  Incompetency  and  undue  influence  diere 

was  evideDce,  on  behalf  of  contestant^  that  be- 
fore the  will  was  executed  testator  was  very 
affectionate  towards  her,  and  had  repeatedlV 
declared  that  he  did  not  Intend  to  make  a  will; 
that  proponent,  contestant's  sister,  had  told 
her  that  she  was  an  iilegitlmate  child;  that 
about  this  time  testator  beean  to  visit  proponent 
more  freqaently,  and  woold  return  morose  and 
irritable;  that  when  he  wait  to  have  his  will 
drawn  he  intended  to  disinherit  contestant,  but 
was  persuaded  by  his  attorney  to  make  a  small 
bequest  No  other  source  was  shown  for  the 
origin  of  the  story  of  contestant's  illegitimacy 
than  proponent.  There  was  evidence  that, 
after  the  will  was  made,  testator  showed  a  cool- 
ness to  contestant:  that  he  said  to  others  that 
she  was  not  his  daushter;  that  proiMnent  after- 
wards r^teatedly  told  testator  the  same  thinir; 
and  that  proponent  often  visited  testator,  her 
father,  and  had  conversations  with  him  out- 
side ttie  house,  but  never  called  on  her  mother. 
Held,  that  there  waa  evidence  to  justify  a  ver- 
dict setting  aside  the  will. 

2.  Testimony  of  testator's  condition  and 
declarations  subsequent  to  making  the  will, 
and  proponent's  amtinnous  dominion  over  him, 
was  admissible  to  weaken  the  presumption  of 
the  validity  of  the  will,  to  he  drawn  from  its 
nondeatructlon  for  IX)  years.  Porter  v.  Throop, 
11  N.  W.  Rep.  174,  47  Mich.  313.  followed. 

3.  Such  testimony  was  also  admissible  to 
identify  the  artency  producing  the  delusion,  and 
as  tending  to  fortify  the  antecedent  indications. 

4.  It  was  proper  to  charge  that,  if  the  will 
was  valid  at  the  time  of  its  execution,  the  con- 
dition of  testator's  mind,  or  any  undue  infiueuce 
exerted  over  him  thereafter,  could  not  invalidate 
it,  but  facts  and  drcnmstances  relating  to  the 
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«onditloB  BDcI  the  andne  InftueBcc,  occnnins 
after  its  execution,  maj  be  shown  to  prore  bj 
inference,  or  otherwise,  that  the  same  conditions 
existed  when  the  will  was  executed. 

5.  An  instructioD  that  if  will  was  ob* 
tained  by  fraud  it  was  void,  and  no  subsequent 
ratification  would  i>e  good  without  a  formal  r»> 
execution  or  republication,  was  proper. 

6.  A  charge  that  if  the  testator  executed 
the  will  QDder  an  insane  delasion  that  the  storr 
in  refrard  to  contestant's  legitfanacr  was  tro^ 
and  that  it  was  the  canse  of  his  making  the 
unequal  disposition  of  his  property,  when  In 
fact  the  whole  stor^  was  false,  then  there  was 
sach  a  mental  delusion  as  would  avoid  the  will, 
could  not  have  misled  the  jury,  where  they 
were  further  charged  that  "a  person  persistent- 
ly beiieving  supposed  facts  which  haTe  no  real 
existence,  agalDBt  ail  eridence  and  probability, 
and  ccmducting  himself  on  the  assumption  of 
their  edstence,  is,  so  far  as  such  facts  are  con- 
cerned, uoAer  an  msane  delasion. 

Error  to  dnmlt  court,  Kent  ,  oonntr; 
Allen  O.  Adslt,  Jndse. 

The  will  of  James  H.  Brown  was  admit- 
ted to  probate,  and  AHce  L  Hayden,  to 
contest  the  wHI  on  tbe  gronnd  of  testa- 
mentary lucap&citT  and  tindne  Influence, 
appealed  to  the  circuit  court,  where  a  trial 
by  jury  resulted  in  a  judgment  against  the 
will,  and  proponent  appeals.  Affirmed. 

Dunham  &  Preston,  (Blair,  Klngsley  A 
Kleinhans  and  Alfred  Rossell,  of  oounsel,) 
for  appellant  Olaric  H..  Oleason,  (Edwtn 
F.  Uhl  and  Mitchell  J.  Smile7.  of  counseU 
for  appellee. 

MONTGOMBRT,  J.  On  the  25th  day  of 
Jane,  1891,  James  H.  Brown  died,  at  tb« 
age  of  84,  leaving  an  estate  amounting  to 
about  $160,000.  He  had  on  the  10th  day 
of  February,  1881,  n«euted  In  dne  form 
an  instrument  as  and  for  bis  last  will  and 
testament,  which  was  duly  admitted  to  pro- 
bate In  the  probate  court  On  appeal  to 
the  circuit  of  Kent  county  a  contest  was 
made  on  the  two  grounds  of  mental  Inca- 
padty  of  the  testator,  and  undue  Influence 
exerted  by  the  proponent,  Margaret  L. 
Haines.  The  proponent  and  contestant  are 
full  Bisters.  At  the  time  of  the  execution 
of  the  will  the  wife  and  mother  was  still 
Uvlng,  and  the  natural  objects  of  the  tes- 
tator's bounty  were  the  aged  and  Invalid 
wife  and  the  two  sisters  who  are  here  liti- 
gants. When  the  will  was  made  Mrs.  Hay- 
den  was  a  resident  of  Denver,  CoL,  and 
Mrs.  Haines  was  a  widow,  her  former  hus- 
band, Mr.  Bogers,  having  died  in  1880. 
Slie  continued  to  reside  in  Giandvllle,  a 
few  miles  from  the  city  of  Grand  Rapids, 
tliL'  testator's  home.  The  will,  as  drawn, 
contained  the  follovplng  provision:  "I  give 
and  bequeath  to  my  said  daughter  Mar- 
^;iU'etta  L.  Rogers  $10,000,  In  trust  for  the 
Ijt'nettt  of  my  daughter  Alice  I.  Haydea, 
wife  of  Charles  Hayden,  now  living  at  Den- 
ver, in  the  state  of  Ck>IonLdo,  to  be  used 
by  my  said  daughter  Margaretta  L.  Rogers 
for  the  benefit  and  support  and  mainte- 
nance of  my  said  daughter  AHce  I.  Hayden 
during  her  natural  life,  aftw  the  d«ath  of 


the  said  Oharies  Haydm,  her  bnabsnd,  and 
at  any  time  when  from  personal  injuzT  or 
ill  health  he  shall  l>©  nnable  to  support  his 
wife  during  bis  lifetime,  and  to  be  paid 
to  the  said  Alice  I.  H^den  onder  the  cir- 
cumstances and  npoa  the  contlngraicles  last 
above  mentlwed,  in  sadh  sums  and  at  eadk 
times  as  in  the  judgment  of  my  said  daughter 
Margaretta  L.  Rogers  tSie  said  Alice  I.  Hay- 
den may  need  the  same;  and  after  tbe 
death  of  sold  Alice  L  Hayden  I  give  and 
bequeath  the  said  sum,  $10,000,  or  what 
stiall  remain  of  the  same  at  ttiat  time,  to 
tbe  said  Margaretta  L.  Rogers,  her  h^rs 
and  assigns,  forever."  The  wife  was  given. 
In  llou  of  dower  and  statutory  allowance*, 
some  small  items  of  personal  property  fn 
the  house,  and  what  money  should  be  in 
the  house  at  the  time  of  the  testator's 
death,  the  use  of  the  homestead  daring  her 
life,  and  a  further  provlrion  of  the  will  was 
a  bequest  of  $5,000  to  Margaret  in  trust 
for  the  benefit  of  the  wife  during  her  life, 
the  resAdue  to  go  to  Margaret  The  re- 
mainder of  the  estate  was  beqneatbed  ab- 
soltrtdy  to  Uat^nret  and  she  was  named 
as  one  of  tbe  executors  of  tbe  will.  An 
agreement  was  drawn,  bearing  the  same 
date,  which  provided  that  Hon.  J.  W.  Ran- 
som was  to  act  as  managing  executor,  and 
account  to  Margaret  TWb  agreement  was 
signed  by  Uaifiaret  within  a  day  or  tvro 
of  the  execnttcm  of  t3>e  wHL  Both  the 
qtieetion  ot  undue  influence  and  mental  In- 
capacity were  aabmitted  to  the  jtury,  and 
a  general  verdict  against  tbe  wUl  retained. 
The  pr(H>onent  appeals,  and  aadgna  error 
npoa  rallBgs  aa  to  the  adnUssIbnity  of  tes- 
timony, upon  ttM  dHUise  of  the  court,  and 
upon  the  refusal  of  the  court  to  charge  aa 
requested.  Tbe  asstgnmoits  number  429. 
Many  of  them  have  been  abandoned,  and 
such  others  of  them  as  we  think  important 
can  be  grouped  In  a  manner  which  will 
lead  to  an  imderstandlng  of  the  qneaOona 
Involved. 

It  is  first  oomtxndad  that  there  la  no 
testimony  in  the  case  having  a  legitimate 
teoAeacj  to  show  that  testator  was  mentally 
nnsDund  at  tlie  time  of  the  vocation  at  tbe 
wDl,  in  1881,  or  that  he  was  a  monomaniac 
upon  the  subject  of  Alice's  legitluiacy;  and  in 
this  connection  it  is  tn^ed  that  the  two 
theories  of  contestant  namely,  that  the  de- 
ceased was  possessed  of  an  Insane  ddualon 
on  the  subject,  and  that  Margaret  had  so 
pcdsoned  her  father's  mind  as  to  Indaee  be- 
lief in  her  false  claim  as  to  Alice's  legitimacy, 
are  at  varlsnce.  It  Is  claimed  that  even  If 
there  was  evidence  of  insane  delusion,  yet 
mat  nnder  the  InstructlonB  of  the  court  the 
jury  were  permitted  to  treat  a  Mstake  of 
fact  induced  by  false  evidence  as  amounting 
to  a  delusion.  It  is  also  claimed  that  the 
court  erred  In  allowing  too  wide  a  range  to 
contestant  in  the  bitrodiuction  of  testimony 
as  to  the  declarations  of  ttie  testator  after 
the  making  of  the  will,  and  that  sotiL  inqntey 
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■lioald  be  Uuolted  to  a  period  ao  near  the  date 
of  tlie  ei:ecatk]a  as  to  torn  a  part  <^  the 
res  gestae.  It  Is  also  claimed  that  snbseqaeitt 
fticta  and  drcumfltancefl  were  Introduced, 
and  that  these  were  Incompetent.  It  la  con- 
taded  that  even  If  the  testim<Hiy  tending  to 
$itow  sabaeqnoit  eTll  influeaoes  be  admtelble 
to  rebnt  an  Inference  of  sabseqiieBt  latiflca- 
tlon,  or  to  OTercome  an  Inferenee  In  faTor  of 
freedom  of  action*  to  be  drawn  from  the 
tact  that  the  will  was  not  destroyed,  yet 
that  snch  testimony  Is  not.emnpetflDt  to  be 
considered  by  the  jury  as  twdtaic  to  prore 
the  original  exerdee  oi  undue  InSnencea,  and 
that  In  the  present  ease  the  jury  was  per- 
SBdtted  to  consider  It  for  that  purpose  and 
for  all  purposes,  and  also  that  changed  coi^ 
dttioBs  rendered  the  testimony  iDcompetent 
to  prove  by  inference  undoe  infloence.  The 
case  as  made  out  by  the  contestant  was  most 
extraordinary.  The  contestant's  theoiy  Is 
that,  whea  this  Icstrnmeat  was  made,  Mr. 
Brown  had  become  pomesaed  of  the  notion 
tbat  Alice  was  not  his  daaghter,  and  that 
this  idea  was  either  an  Insane  delusion,  or 
that  sack  belief  was  Induced  the  propo- 
nent, who  had,  with  the  purpose  of  inducing 
him  to  disinherit  her  sister,  p<riBoned  her 
father's  mind  by  concocting  a  story  to  the 
•fleet  that  many  years  before,  and  within  a 
xear  prior  to  the  t>irth  of  Alice,  while  the 
fiunlly  redded  In  Adrian,  she,  (Margaret,) 
npou  returning  from  school  one  day,  dls- 
corered  her  mother  and  one  Dr.  Hoyt  lying 
OB  the  bed  together  In  a  compromlcAiijr  posi- 
tion. The  eTldence  offered  on  bdialf  of  caa- 
tcslant  totded  to  ibow  tiiat  flu  testator  up  to 
and  dnilns  tlie  year  1880^  the  oocadon  of  her 
last  visit  home  prior  to  the  making  of  the  wUi, 
was  very  affeetUuuUe  towards  ber,  and  that 
she  was  ai^^arently  his  favorite  as  between 
tte  two  daui^ten.  That,  prior  to  the  ttme 
^  mafclng  the  wlU,  deceased  had  repeatedly 
declared  that  he  did  not  Intend  to  make  a 
wm,  and.  In  effect,  that  he  expected  his  prop- 
erty to  go  to  his  children  In  equal  parts. 
TtiMt,  on  the  occukm  of  the  vtarit  In  Grand 
Baplda  Ib  1880,  ahe,  In  cooOdentlal  conreraa- 
tlon  with  her  itoter,  stated  that  she  hoped 
bar  mother  wovld  outUre  her  father,  as  her 
fiither  would  be  llltely  to  marry  again,  and 
ab«  fbouc^t  hw  mother  would  not  That  in 
this  same  oouTenatloB  flie  proponent  ttdd 
contestant  that  her  father  was  an  unchaste 
man;  that  be  had  been  intimata  with  two  of 
bw  aunts;  and  also  that  her  mother  was  nn- 
diaate;  that  she  bfld  bem  criminally  Intlniate 
with  Dr.  moft;  and  that  she  (Alice)  was  the 
dan^ter  of  Dr.  Hoyt  That  at  about  this 
time  the  deceased  commenced  to  visit  his 
dau^ter  Margaret  at  Grand  vUle  more  fre- 
quently than  before,  and  that  upon  the  oo* 
casloti  of  these  vUts  be  would  return  to  his 
home  morose,  sullen,  and  Irritable,  and  would 
arold  Uie  aodety  of  hte  wife.  That  he  visited 
Margaret  the  Sunday  befwe  the  wiU  was 
loade,  and  that,  when  he  went  to  Mr.  Ransom 
to  bare  the  will  drawn,  it  was  with  the  pur- 
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pose  of  entirely  dlsbthetfttag  bis  dau^ter 
AUca.  That  he  was  only  Induced  by  Mr. 
Ransom  to  make  for  her  the  uncertain  pro- 
vision finally  lnc(»poreted  aa  above  quoted. 
That  he  afterwards  told  Mr.  Ransom,  under 
circumstances  which  may  well  lead  to  the 
Inftereuoe  that  It  was  offered  as  axplanatory 
of  the  teras  of  tbe  will,  ttiat  Alice  was  not 
bis  dsn^tcr.  That  no  other  source  Is  ahowh 
for  the  origin  ot  this  story  than  Margaret. 
That  Margaret  bws^  testified  In  the  pro- 
bate court  that  she  did  within  a  year  prior  to 
AUce's  birth  witness  caoduct  on  the  part  ot 
her  mother  and  Dr.  Hoyt,  from  which  an 
Infemee  of  AJloe's  illegitimacy  could  fairly 
be  drawn.  That  she  d&nled  having  ever  re- 
peated the  story  exc^  to  ber  first  husband, 
who  died  in  1880,  and  that  the  testator  from 
this  time  on  showed  a  cot^ess  towards  Alice, 
and  avoided  private  convmatiou  with  hw  on 
her  subsequent  return  to  Grand  Rapids. 
That  on  one  occasion  he  asked  her  If  ahe 
had  told  Margaret  that  ahe  wished  him  dead. 
That  ahe  denied  the  story,  and  e^ed  that  ahe 
might  be  taken  to  Ma^aret,  that  ahe  might 
deny  the  story  to  her,  but  hw  father  dis- 
suaded her.  That  Margaret  often  visited  the 
dty,  and  held  conversations  with  her  father 
outside  of  the  house,  and  did  not  call  upwi 
her  mother.  That  deceased  said  to  others 
that  Alice  was  not  his  daughter,  and  that 
Margaret  afterwords  did  in  fact  teU  ber 
father  the  same  thing  repeatedly  In  the 
presenoe  of  Mr.  Brown's  Bophew,  who  was 
his  attoidant  In  ttu  later  years  of  bis  life. 
Some  of  these  facts  wez%.  denied,  bat  many 
of  Hum  stand  uncontradlctad  ob  the  record. 
Under  these  circumstances  the  contestant 
claims  that  the  notkm  of  whldi  Mr.  Brown 
seemingly  became  possessed  was  either  an 
insane  delusion,  or  was  created  by  Margaret 
with  the  purpose  of  inducing  her  taOier  to 
dsriidierlt  Alice. 

It  Is  contended  that  these  two  positions 
are  Inconsistent  It  Is  ssld  In  counsel'a 
brief:  "If  either  Is  true,  the  other  Is  not, 
under  the  special  drcumstenoes  here  pre- 
sented, as  neither  a  good  nor  evil  influence 
can  be  aerdsad  over  a  cra^  man  on  the 
very  subject  ot  bis  hallucination."  But,  as  was 
well  said  In  Womlbury  v.  Obear,  7  Gray,  472, 
by  Chl^  Justice  9uw:  "In  the  case  of  mo- 
nomania and  Insane  delusion  a  person  by  art* 
ful,  false,  and  repeated  surmises  and  Insmua- 
fioBS,  operatlBg  uptm  a  seBsltlTe  and  excitable 
mind  of  another,  may  fbstw  and  exaqierate, 
if  not  create,  an  Insane  deluskm,  and  at  the 
same  time,  and  by  the  same  means,  obtain 
such  an  Influence  over  falm  as  to  Induce  him 
to  make  a  will,  or  do  any  other  act  which  he 
would  not  have  done  but  for  the  existence 
of  the  insane  delusion,  and  the  undue  In- 
fluence ooncniring  with  It."  In  the  present 
case  Oie  undue  ftiflnence  did  not  oonalst  alone 
in  Uie  statemrait  as  to  Alice's  Illegitimacy,  as 
is  claimed  contestant,  but  other  untruth- 
ful statements  are  dalmed  to  have  been 
made  reflecting  on  her.  But  In  any  view  It 
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doef  not  lie  vitit  Uaigaret  to  assert  that  the 
contestant's  theory  removed  the  qaestion  of 
mental  delusion  front  the  case.  Contestant 
proved  that  the  deceased  did  become  pos- 
sessed with  the  belief  tttat  AUoe  was  not 
bis  ctiUd.  The  only  source  from  which  any 
evidence  convincing  or  otherwise  could  have 
t>een  derived,  so  far  as  this  case  shows,  was 
Margaret,  and  she  on  oath  denied  having 
communicated  It  to  any  one  who  coold  tai 
turn  communicate  it  to  her  fother  at  a  time 
when  the  effect  produced  coold  have  fol- 
lowed. If  her  story  was  true,  there  was 
strong  evidence  to  show  the  existence  of  de- 
lusion, and  she  cannot  predicate  error  on  the 
assumption  of  its  faldty,  but,  If  it  falls,  an 
Inference  ec^nally  strong  that  she  made  use 
of  this  story  with  her  father  arises.  Was 
there  any  testimony  tending  to  show  the 
existence  of  the  Insane  delusion  at  the  time 
of  the  maMng  of  this  will?  It  is  conceded 
tliat  the  theory  of  Alice's  Ulegitimaoy  and 
Mrs.  Brown's  infldellQr  are  unfounded  In 
fact,  and  Margaret,  the  only  person  who 
has  raised  a  fair  suspicion  of  Alice's  lef^ti- 
maoy,  d^iies  Iiaving  communicated  the  dr- 
cnmstance,  known  only  to  her,  to  her  father. 
We  have  then  a  case  here  of  a  father,  35 
years  after  the  birth  ot  his  child,  whom  he 
has  always  treated  as  his  own,  and  with 
marked  aifectlon,  conceiving  all  at  once  that 
she  Is  a  bastard.  It  Is  true  that  there  Is  no 
evidence  of  the  testator's  prior  declarations 
to  this  effect,  bnt  there  Is  the  fact  that  he 
pracdoally  dl8lnhei;|ted  her,  and  the  further 
fact  that  he  afterwards  told  hla  confldentlal 
adviser,  who  drew  the  will,  that  she  was 
not  his  child,  under  circumstances  fairly  Jus- 
tifying an  Inference  that  he  gave  this  atate- 
meoit  to  Mr.  Ransom  In  explanation  of  his 
unnatural  purpose  to  disinherit  her.  These 
and  other  similar  decLarations  made  after 
the  making  of  the  will  were  competent  to 
show  the  existence  of  the  delusion  at  that 
time.  The  rule  is  well  settled  that  evidence 
of  declarations  of  the  testator  both  before 
and  after  the  making  of  the  will  may  be 
given  in  evidence  for  the  purpose  of  showing 
the  state  of  mind  of  the  testator.  Subse- 
quent declarations  are  admissible  for  the  rea- 
son that  the  condition  of  mind  ascertained 
at  a  date  subsequent  to  the  execution  of  the 
wlU  may  be  pr^umed  to  have  existed  at  a 
prior  time.  Waterman  v.  Whitney,  11  N.  T. 
151;  Beaublen  v.  Olcotte,  12  Mich.  400;  Har- 
ring  V.  Allen,  25  Mich.  BOS;  Mooney  t.  Olaen, 
22  u.an.  69. 

The  testimony  relating  to  the  subsequent 
coitions  and  declarations  of  the  testator, 
and  the  continuous  dominion  over  him,  was 
admlsstBle  for  the  purpose  of  weakening  the 
presumption  of  the  validity  of  the  will  to 
be  drawn  from  Its  nondestruction  during  the 
period  of  10  years.  The  proponent  relied  up- 
on this  presumption,  and  also  offered  testi- 
mony tendtDg  to  show  the  declarations  by 
the  testator  that  this  nill  had  been  made  by 
blm  and  could  not  be  brc^en,  and  evidoice 


of  Erections  to  Margaret  to  realst  any  at- 
tempt to  break  the  will  to  the  ntmoet.  It  is 
clearly  competent  to  meet  this  inference  as 
well  by  this  affirmative  showing  as  by  tes- 
timony to  show  that  such  nondestmcUcm, 
aa  well  as  snch  affirmative  dtrectioofl,  were 
made  while  nnder  the  some  ddnsion  or  do- 
minion as  existed  or  was  exerted  when  the 
will  was  made.  Is  evidence  of  subeeqaent 
declarations  admiaatble  as  tending  to  show 
the  fact  that  the  Influence  exerted  accom- 
plished its  Improper  purpose,  and  snbjected 
the  testate's  wHl  to  that  of  the  benefldary? 
It  is  dlfflcolt  to  i>erceive  why,  on  principle, 
such  testimony  Is  not  to  be  received  for  this 
purpose.  Hie  state  of  the  testator's  mind 
at  the  very  time  of  the  ncecntion  of  the  will 
Is,  It  is  of  course  dear,  the  qn^tion  to  be 
solved;  bnt  it  very  rarely  occurs  that  this 
state  of  mind  can  be  shown  by  dedarations 
made  at  the  very  moment  of  the  execution 
of  the  wilL  To  use  the  contestant's  theory 
In  this  case  as  an  Illustration,  we  find  Mr. 
Brown  suddenly  growing  cool  towards  his 
fovorite  daughter;  we  find  him  poesussod 
of  the  bdlef  in  her  illegitimate,  a  beHef  en- 
gendered by  Margaret,  as  the  only  person 
who  had  either  the  alleged  data  or  tiie  in- 
fluence  with  him  to  Induce  snch  bdief,— 
while  the  relations  between  him  and  Mar- 
garet remained  the  same.  While  there  Is 
no  material  change  in  drcumstances,  he 
declares  the  existence  of  this  belief  In  his 
mind.  May  this  not  be  received  as  tending 
to  show  tiiat  he  hdd  this  belief  when  he 
made  the  will?  Oonnsel  criticise  the  role  aa 
giving  reflex  action  to  such  testimony.  Bat 
If  the  existence  of  the  insane  delusion  may 
thus  be  shown,  why  not  the  existence  of  a 
sane  belief  Induced  by  fraud?  Tlie  authori- 
ties sustain  the  ruling  of  a  trial  judge  on 
this  point  Porter  v.  Throop,  47  Mich.  313, 
11  N.  W.  Bep.  174;  Beaublen  v.  Cicotte,  12 
Mich  459.  It  is  strenuously  Insisted,  how- 
ever, that  the  present  case  la  distinguish- 
able from  Porter  v.  Throop,  in  tliat  the  pe- 
riod covered  by  the  subsequent  testimony 
was  longer  In  this  case,  and,  further,  that 
the  (drcumstances  In  the  Fortor  Case  re- 
mained the  same,  while  In  the  present  case 
they  were  changed;  that  Margaret  had  re- 
married, and  come  to  live  with  the  father; 
that  the  mother  had  died;  and  tliat  the 
testator's  mind  had  become  weakened.  There 
cannot  well  be  a  middle  ground  between  the 
doctrine  held  in  some  cases,  that,  to  render 
such  declarations  admissible,  they  must  be 
made  so  near  the  date  of  the  will  as  to  be 
apartof  the  res  gestae,  and  the  rule  to  be  de- 
duced from  Beaublen  v.  Cicotte,  Harring  t. 
Allen,  and  other  Michigan  cases,  that  such 
declarations  are  admissible  in  any  case  where 
the  fair  Inference,  from  all  the  circum- 
stances, Is  that  they  truly  represent  the  tes- 
tator's state  of  mind  at  the  time  the  will 
was  made.  We  think,  under  the  drcum- 
stances of  the  present  case,  there  was  no 
such  diange  In  the  relations  of  the  parties  as 
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rendered  wadi  testimony  Inadmiicdble.  The 
teetlmony  offered  by  the  contaBtant  toid* 
ed  strongly  to  show  that  Margaret's  domin- 
ion OTer  her  father  began  In  1880.  and  was 
oontLnned  down  to  the  time  of  his  death. 

The  most  serious  question  In  this  case  is 
whether  anch  testimony '  Is  admladble  for 
the  purpose  of  showing  that  the  will  was  In* 
duced  by  frattd  and  nndae  Infloenc©  exerted 
at  the  time.  It  Is  the  theory  of  the  con- 
testant that  the  b^ef  In  her  Illegitimacy 
had  been  induced  before  the  will  was  made; 
and  that  this  belief  waa  kept  alive  by  Mar- 
garet from  that  time  on;  and  that  all  these 
transactions  were  connected  so  closely  as  to 
constitute  really  one  continnotts  effort  by 
Margaret  to  create  and  to  fan  and  to  keep 
allTe  this  belief  to  her  profit,  by  first  caus- 
ing the  will  to  be  made,  and  by  thereafter 
preTentIng  the  revocation  by  the  same 
means;  and  that  all  that  waa  done  In  this  re- 
gard was  simp^  in  furtherance  of  one  fraud- 
ulent scheme  which  related,  not  only  to  the 
inducing  of  tbe  will,  but  the  prevention  of 
Its  revocation.  In  Cook  v.  Perry,  48  Mich. 
626,  6  N.  W.  Rep.  1054,  Ckwk  was  charged 
with  having  made  fraudulent  representations 
as  to  the  character  and  ownership  of  certain 
lands.  Evidoice  was  offered  of  subsequent 
statements  made  by  Oook,  which  constituted 
substantially  a  repetition  of  the  represeuta- 
dona  previously  made,  and  which  were  re- 
lied upon  as  evidence  of  fraud.  The  court 
say:  "It  la  obvious  that  this  could  not  be 
used  as  sabstautive  proof  of  the  alleged 
fiUse  statements  constituting  the  fraud  and 
causing  the  injurious  result  The  mischief 
had  been  d<me,  and  it  could  not  possibly  be 
charged  to  subsequent  falsehoods.  But  evi- 
dence which  is  not  admissible  for  one  pnr^ 
pose  Is  often  admissible  for  another,  and  It 
Is  not  uncommon  to  make  proof  of  matteni 
occurring  after  the  consummation  of  the 
wrong  In  order  to  identify  the  agency  which 
produced  it,  or  fortify  the  antecedent  indi- 
cations." In  tbe  present  case  all  the  facts 
and  circumstances  occurring  after  the  mak- 
ing of  the  will  were  facta  and  circumstan- 
cea  with  which  Margaret  was  connected, 
and  were  admissible  as  tending  to  Identify 
the  agency  which  produced  the  original  re- 
sult, and  as  t«iding  to  fortify  anteced«it 
indications.  The  case  of  Porter  v.  Throop  is 
also  Instructive  upon  tills  point.  In  that 
case  the  tact  of  tmdue  Influence  in  procur- 
ing the  will  was  established  in  the  main 
by  testimony  showing  the  subsequent  facts 
and  drcumatances  with  which  the  party  con- 
cerned In  exerting  the  undue  influence  was 
connected.  In  fact,  the  fdrcumstance  chiefly 
relied  upon  by  Mr.  Justice  Oooley  in  reaching 
the  condwdim  that  there  was  imdue  bt- 
flnence  occurred  two  years  after  the  will 
was  made.  This  decision  has  been  vigorous- 
ly criticised  by  couilsel,  but  tbe  case  was 
ably  urged  by  eminent  counsel,  and  was  un- 
doubtedly given  the  usual  prof  onnd  considera- 
tl<»  accorded  to  cases  written  by  Mr.  Justice 


Ckwiey,  and  we  should  hesitate  long  to  over> 
throw  the  justice  of  the  case.  We  think  the 
doctrine  of  Porter  v.  Throop  Is  but  an  ap- 
pUcatlou  of  the  general  rules  adopted  In 
numerous  dedsiona  in  this  state  relating  to 
what  is  requisite  as  proof  of  fraud.  In 
CVDonnell  v.  Segar,  25  Mich.  867,  Ohrlstlan- 
cy,  O.  J.,  said:  "Tbe  jury  were  told  they 
could  not  infer  fraud,  and  that  it  could  not 
rest  upon  impiicati<m.  We  know  of  no  such 
role  of  evidence  In  reference  to  the  question 
of  fraud.  It  is,  like  any  other  fact,  to  be 
proved  by  facts  and  circumstances  which 
satisfy  the  mind  of  its  existence,  and  may 
be,  and  generally  is,  inferred  from  drcom- 
stances,  and  cannot  often  be  proved  In  any 
other  way."  In  Rose  v.  Mhi«-,  67  Mich. 
410,  35  N.  W.  Rep.  60,  It  is  said  by  Mr.  Jus- 
tice Morse:  "Fraud  is  seldom  capable  of  di- 
rect proof.  It  mtut  be  established  by  facts 
and  drcumstancea  taken  together,  and  the 
natural  Inference  to  be  drawn  therefrom, 
which  will  satisfy  the  ordinary  unbiased 
man,  eltiier  aa  a  juror  or  outside  the  jury 
box,  that  it  exists."  In  Prentis  v.  Bates, 
<Mioh.)  S8  N.  W.  Rep.  153,  it  waa  said:  "We 
think  tills  court  has  never  evinced  the  pur- 
pose of  creating  one  rule  of  evidence  which 
shall  apply  in  will  cases,  but  which  Is  not  to 
be  adopted  In  any  other."  "Rie  charge  of 
the  learned  circuit  judge  upon  that  subject 
was  as  follows:  "If,  however,  you  find  that 
the  will  was  valid  at  the  time  of  its  execu- 
tion, it  remained  valid  and  Is  valid  now, 
unless  it  has  been  revoked,  which  Is  not 
•claimed  by  the  contestant  The  condition 
of  the  mind  of  the  testator,  nor  any  un- 
due iofluence  ^erdsed  over  him  after  the 
execution  of  the  will,  oould  not  invalidate 
it  and  no  such  claim  la  made  In  this  case. 
The  law  permits,  tiowever,  facta  and  drcum- 
atances occurring  after  the  execution  of  the 
will  to  be  shown  relating  to  the  ccmdition 
of  the  testator's  mind,  and  the  question  of 
fraud  and  undue  influence  claimed  to  have 
been  exerdsed  over  him,  for  the  purpose  of 
proving,  by  inference  or  otherwise,  that  the 
same  condttlona  existed  before  and  at  the 
time  of  the  execution  of  the  will  as  existed 
afterwards  upon  this  i>olnt"  We  think  this 
diarge  comes  within  the  ruling  of  the  case 
of  Porter  v.  Throop,  and  should  be  sustained. 

It  la  urged  that  the  evidoice  shows  that 
tho  testator  was  suffering  senile  decay,  and 
that  this  fact  renders  inounpiftent  mudi  of 
the  testimony  rekiting  to  subeequent  facts 
and  dnrumstances  and  subsequent  declara- 
tions, tencUng  to  show  the  state  of  mind  of 
the  testator  at  the  time  of  mmking  the  will, 
and  the  fact  of  muluc  influeucc.  The  record 
discloses  that  there  was  a  gradtial  wenken- 
ing  of  mental  power  of  the  te^tntor  after  the 
making  of  the  will,  and  it  la  claimed  by  the 
contestant  that  tills  weakening  antedated 
the  making  of  Uie  will,  and  that  the  testi- 
mony was  sufficient  to  justify  a  flnrting  to 
that  effect  Did  this  fact  of  senile  decay 
render  testimony  relatibpg  to  subsequent  aote 
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or  dedBrattou  inadmiasibls?  The  oamm  n- 
Hed  upon  to  support  the  contention  of  the 
proptment  are  RoBling  t.  finaUng,  36  N.  3. 
Ck].  603;  Herster  Henter,  122  Fft.  St 
230,  16  AtL  Bep.  3412;  Shaller  t.  BnrnBtead, 
80  Ham.  112.  In  OiaUer  t.  Bnnutead  the 
will  was  made  In  April,  185&  The  o(mtflflt> 
ant  offered  to  abow  Out  In  Jnly,  1854,  the 
testatrix  was  suffering  from  paralyaiB.  This 
was  excluded  as  being  too  remote,  and  not 
tending  to  show  her  mental  condition  in  1863. 
The  court  t&j  ot  this  ruUng:  "To  a  great  ex- 
tent It  nuut  be  left  to  the  presiding  Judge 
to  determine,  npooi  the  facts  before  him,  how 
far  erldenoe  of  this  description  may  haTe  a 
tendency  to  throw  ll^t  on  the  fact  to  be 
foond,  namely,  the  actual  ocnuUtlon  at  the 
date  of  the  wlU.  ••  *  We  do  not  per- 
oelre  any  reason  to  differ  fn»n  the  trial 
Judge  In  the  Umlt  here  arolted.  After  Jidy, 
1864,  her  mental  cooditkm  must  hare  been 
greatly  changed.  Her  advanced  age,  and 
the  paralysis  with  which  she  was  at  the 
time  seized,  seem  to  make  that  a  propor 
Umlt  for  the  evldaice  offered.**  It  vlll  be 
seen  that  this  was  not  a  case  of  progreealTe 
decay,  but  that  the  Interrenlng  fact  namdy, 
the  attack  of  paral^ds,  was  deoned  of  oon* 
trolling  ^ect  We  quote  ]b<(»a  Bualing  t. 
RusUng  all  that  Is  said  by  the  court  on  that 
subject:  "More  than  two  yean  after  tUs 
will  was  signed,  the  contestant  son  was  In- 
Tited  by  hia  father  to  vlstt  htan,  and  during 
the  visit  the  testator  aqireised  dissatisfao- 
tlon  with  bis  will,  and  a  deabre  to  change  It; 
that  then  an  altercation  arose  among  the- 
sons  In  their  father's  praaenee.  and,  after  an 
Interriew  ^>art  with  the  two  favored  bohs, 
the  testator  said  he  oonld  not  have  this 
trouble  and  the  will  must  renudn  as  It  was. 
Aside  from  the  denial,  on  the  part  of  the  pro- 
ponents, that  such  an  occurrence  took  place, 
we  think  that  It  Is  not  to  be  Inferred,  from 
this  Instance  of  aoquleaoenoe  by  the  testa- 
tor, that  his  wUl,  made  so  long  before,  was 
the  frffsprlng  of  these  sons*  Influence.  The 
e^ence  makes  It  qidte  plain  that,  at  this 
later  date,  senile  decay  had  made  condderar 
ble  Inroads  upon  the  testator's  mind,  and  Its 
opemtiona  then  are  not  rellaUe  Indicia  of 
what  they  may  have  been  when  the  will  was 
executed."  The  oourt  In  that  case  is  weigh- 
ing the  evidence,— so loething  we  do  not,  un- 
der our  practice,  possess  the  power  to  do.  The 
tmpUcatlon  from  the  whxAe  case  is  not  that 
this  testimony  was  incompetent  bat  that  It 
was  instilficlent  to  satisfy  the  court  An  ex- 
amination of  the  case  shows  that  the  flist 
question  determined  Is  the  power  of  the 
court  to  go  Into  the  evWenoe,  snd,  after  de- 
termining this,  the  court  proceeds  to  weigh 
the  evidence,  and  snnounoes  a  concJuslou  on 
the  facts.  The  case  of  Heister  v.  Herster 
was  also  determined  upon  its  facts,  theoonrt 
deeming  the  evidence  sofflclent  and  approv- 
ing a  rule  for  the  guidance  of  the  oourt  in 
snob  cases,  stated  as  fMlows:  "If  the  tes- 
timony la  such  that  ^fter  a  fair  and  Impar- 


tlaX  trial,  rasoltlng  In  a  verdict  agatawt  tlis 
proponents  of  the  alleged  will,  the  trtal 
Judge,  after  a  careful  review  oC  all  the  testi- 
mony, would  fed  cfmstralned  to  set  aside 
the  verdict  as  contraiy  to  the  maaUtert 
weight  of  the  evidence,  It  cannot  be  said 
that  a  dispute,  within  the  meaning  of  the  act 
has  arisen."  The  case  cannot  be  deemed 
anthotity  In  this  state,  from  the  fact  that 
this  court  exercises  no  such  control  over 
verdicts  of  Juries  as  it  Is  manifest  from  this 
opinion  that  the  supreme  court  of  Pennsyl- 
vania assumes  under  their  practloe;  bat, 
upon  the  snbjeot  of  tiie  effect  of  senUe  de- 
cay as  affecting  the  admissibility  of  testi- 
mony, scKUB  langnage  of  the  obort  Is  perti- 
nent and  It  does  not  tend  to  support  the 
oontentioD  of  proponent  hoe.  We  quote: 
"The  limltationa  which  govern  the  admission 
of  this  quahty  of  evidence  must  depend 
largely  upon  the  character  of  the  unsound- 
ness attempted  to  be  proved.  There  are 
types  of  mental  unsoundness  whioh  appear 
snddenly,  and  are  of  short  duratioa,  and  in 
such  cases  the  proof,  to  be  of  any  avail, 
must  come  near  to  the  precise  time  when 
the  act  waa  performed;  but  the  decadence 
of  old  age^  and  many  forms  of  mental  de- 
rangement  and  imbecility,  are  of  dow  ad- 
vancement nnd  proof  of  their  distinct  de- 
yidopment  at  any  given  period  will  afford 
pretty  clear  ground  to  infer  their  extotencs 
for  a  long  period,  ^ther  before  or  after,  vrltfa 
a  c«islderable  degree  of  certainty.'* 

Complaint  Is  made  of  an  instruction  of 
the  drctdt  Judge  to  the  effect  that  if  the  will 
was  obtained  by  fraud  In  the  first  Instance 
It  was  then  void,  and  that  it  contlmMd  to 
be  void,  and  that  no  siAMeqnent  ratification 
would  be  good  for  anything  without  a  form- 
al re-execution  or  repnbllcation  of  the  doc- 
ument We  think  there  was  no  error  In  this 
Instmotlon.  Evidence  of  the  statements  of 
the  testator  acknowledging  the  win  were 
competent  as  bearing  upon  the  question  of 
whether  the  will  waa  in  tact  executed  freely 
at  the  time  it  was  mad^  and  was  admitted 
by  the  circuit  Judge  for  this  porpose;  but.  If 
Invalid  at  the  time  of  Us  execution,  nothing 
short  of  a  repnbUoatlmi  would  make  It  valid. 
This  question  was  directly  ruled  In  Chad- 
dick  V.  Haley,  (Tex.  Sup.)  17  S.  W.  Sep.  238. 
Bee.  also,  Lamb  v.  Gutman,  28  Oa.  625. 

The  claim  of  proponent  that  the  charge  up- 
on the  Bubjectof  mental  delurion  was  such  as 
to  leave  It  open  to  the  Jury  to  infer  that  the 
mere  mistake  ot  tect  might  amount  to  de- 
lusion is  based  upon  that  portion  of  the 
charge  of  the  court  in  which  It  iras  said: 
"If  you  shall  find  as  a  matter  of  fact  that 
at  the  time  the  will  In  question  waa  execut- 
ed, the  testator  was  laboring  under  an  In- 
sane delusion  or  mania,  from  whatever 
source  he  may  have  derived  It;  that  this 
story  was  untrue;  that*he  came  to  beUeve  It 
was  true,  and  acted  upon  that  bdlef;  and 
that  It  was  the  cause  <^  his  making  the  un- 
equal disposition  of  his  property  evidenced 
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bj  flw  t«riiM  of  the  wID.  as  betwe«i  Us  wife 
and  dau^ter;  when.  In  fact,  the  whole  etorf 
was  false,  and  had  no  reason  or  probability 
for  Its  fonndatlon,— then  I  charge  you  that 
that  was  swA  a  mental  dehutoa  or  derange- 
ment as  would  avoid  the  wHL"  We  think. 
In  view  of  what  was  farther  said  In  tiie 
charge  npon  the  sabjeet  of  Insane  delusion, 
that  this  Instructloa  coold  not  have  misled 
the  jnry.  The  court  farther  charged  the 
Jnry:  "Monomania  Is  Insanity  apon  a  slnc^ 
subject  It  Is  an  Insane  delusion  which  ren- 
ders the  person  afflicted  Incapable  of  reason- 
ing upon  that  particular  subject;  he  aa- 
Bumes  to  believe  that  to  be  true  which  has 
no  reason  or  foundation  In  fact  on  which  to 
found  his  belief."  A^aln:  "A  person  per- 
^steatly  b^evlng  supposed  fhcts  which 
have  no  real  exlstenee,  against  all  evideaice 
and  probability,  and  conducting  talinseif 
upon  the  asmmytlon  of  tikelr  exlstenoey  la, 
M>  far  as  aneb  fiicts  are  concerned,  under 
an  Insane  delnaloa"  We  think  these  tn* 
atmetlons  correctly  embodied  the  law  npon 
the  8id>ject,  and  were  well  calculated  to  cor- 
rect any  misapprehension  wfaldi  might  arise 
oiMm  the  Instruction  first  quoted.  We  are 
eonvtoced,  by  a  careful  examination  of  the 
wh<4e  case,  that  there  waa  no  material  error 
committed  to  the  prejudice  of  the  proponesit, 
end  that  there  was  ample  testhnoaiy  to  jua* 
ttfy  Oie  vennct  of  the  Juzy.  The  judgment 
win  be  afflrmd.  The  other  jaattoea  cob> 
RnRd. 


In  »  JONES*  ESTATE. 

JONES  V.  BOBBRTS. 

(Snpreme  Court  (tf  Wlaconaln.   Mardi  21, 1888.) 

BxeoirrOK  BoLB  LeoATBB— TiTLB  to  BstaTS— Br- 
pan  op  Pkobatb  op  Will— TssruiBiiTUT 
Pownu — Ex  KCUtiox. 

L  Under  Ber.  8t  I  8796.  provldhig  that  If 
the  executor  is  sole  or  reddoary  legatee  he  may 

giye  bond  conditioned  on  hia  payment  of  all 
debts  and  legacies,  and  need  not  return  an  In- 
rfiitnry,  the  orderinie,  Rcceptnoce,  and  approTSl 
by  the  court  of  such  a  bond  after  publicatioD 
of  notice  of  probate  does  not  vest  the  estate 
in  the  executor,  since  he  can  ac<]uire  title  th«e- 
to  only  when,  by  the  terms  of  the  wUl,  be  Is 
flole  or  residuary  lesatee.  and  the  aame  is  ja> 
dicially  determined  by  the  conrt  on  notice  to 
and  omxMrtunlty  for  hearing  of  all  parties  tat- 
terested. 

2,  TlwQfth  under  Rev.  St.  |  2294,  the  ira- 
bets  of  the  will  is  "condnilve  as  to  Its  due  exe- 
cution," it  cnlla  for  no  coastmctloD  of  the 
proririons  of  the  wili,~-at  least  no  such  con- 
struction 88  wUl  bind  the  rli^ta  of  parties 
under  the  wilL 

3.  Testator  by  wiU  left  all  his  property  to 
his  wife  for  life,  directing  her  to  devise  or  he- 
gneath  two  thirds  of  the  ressaimder  to  all  or 
some  of  his  nearest  relations,  and  giving  her 
power  to  divide  such  two  thirds  among  such  of 
nis  nearest  relations  as  might  seem  to  ber  to 
be  reasanable.  Bdd,  that  under  Rev.  SC.  « 
2121-jU24,  an  Imperative  trust  was  created 
for  fbe  boiefit  of  a  class,  and  that  under  sec- 
tion 2127,  provldinK  that,  "if  the  trustees  of  a 
power  with  the  right  of  selection  shail  £e  Ieer> 
Fng  the  power  unexeouted,  its  execution  abaU 
he  adjudged  In  the  drcnit  eonrt  for  the  benefit 
squally  of  all  the  persons  dedgnated  aa  ob- 


jects of  the  trusts,"  the  mere  fset  that  tbe  wife 
died  without  exerddng  the  power  of  edectioa 
did  not  deprive  sura  nearest  relations,  aa 
cestui*  que  trustent,  of  their  rights  under  the 

win. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; Robert  O.  SlebeAer,  Jt»lge. 

Petition  to  flie  county  cotirt  by  WUllam 
3.  Jones  fbr  the  appointment  of  an  admin- 
istrator de  bonis  non  with  the  win  annexed 
of  Robert  Jones,  deceased.  The  county  oonrt 
made  an  order  denying  audi  application, 
and  from  audi  order  he  appealed  to  the 
drcult  conrt,  and  from  a  judgment  of  ttie 
circuit  court  affirming  the  order  of  the  cona- 
ty  court  he  a^eala.  Reversed, 

The  other  facta  fully  appear  tn  the  follow^ 
ing  statement  by  CASSODAY,  3. 

It  appears  from  the  record,  in  effect,  that 
Robert  Jones  died  July  17,  1888.  leaving, 
him  Burvlylng,  no  ddldren,  but  a  widow, 
Jane,  the  appellant,  William  J.  Jones,  liia 
brother,  and  sisters  and  ddldren  of  de- 
creed slaters,  and  also  leaving  a  consider- 
able real  and  personal  property,  and  alao 
leavhig  a  last  win  and  testament  executed 
Mardi  28,  1878,  and  which  was  admitted  to 
probato  Septottber 't,  1883,  and  In  and  by 
wtaidi  he  antolnted  hla  wife,  Jane,  to  be 
the  sole  executrix  of  hla  will,  and  contala- 
Ing,  among  others,  ttie  fc^wing  providtms, 
to  wit:  "Second.  I  give,  devise,  and  be- 
queath to  my  said  wife,  Jane  Jonea,  being 
my  raid  execotrtx,  all  my  estate,  real,  per- 
scnial,  or  ndzed,  of  which  I  dutU  die  seised 
and  possessed,  or  to  whldi  I  diall  be  en- 
titled at  the  time  of  my  decease,  to  have 
and  to  hold  the  aame  to  her  for  and  during 
tlie  term  of  her  natural  Ufa,  ^th  remainder 
thereof,  on  her  decease,  aa  hereinafter 
named.  Third.  I  win  and  direct  my  said  wife, 
Jane  Jones,  betngr  my  said  executrix,  to 
give,  devise,  and  bequeath  two  tiilrda  (Iftf 
of  my  said  estete  to  all  or  some  of  my  near- 
est relatlonB.  to  have  and  to  hold  the  same 
to  them,  their  heirs  and  assigns,  forever,  as 
soon  as  cuiTenlently  may  be,  but  wttUn  one 
year,  after  the  decease  of  my  said  irife, 
Jane  Jones:  provliUng  that  my  said  wife  Is 
at  liberty  to  divide  said  two  thirds  (%)  of 
my  estete  to  whomsoever  of  my  said  near- 
est rehiHona  aa  wlB  look  reasonable  to  her. 
As  for  the  ottier  one  third  06)  of  my  said 
estete,  my  snid  wife,  Jane  Jones,  may  give, 
devise,  and  bequeath  the  same  to  whomsoever 
she  will  choee.**  That  at  the  time  of  ad- 
mitting aatd  will  to  probate  the  county 
couTtorderedthnttbe  said  Jane,  as  sudi  exee- 
trtrti,  i^ve  a  bond  to  pay  debts  and  legacies. 
In  the  sum  of  fSOO.  That  said  Jane  there- 
upon gave  Budi  bond  In  said  sum.  condi- 
tioned to  pay  or  cause  to  be  paid  all  the 
lawful  debts,  claims,  and  demands  against 
the  said  deceased  within  such  time  as  the 
court  might  order,  and  pay  and  deliver, 
or  cause  to  be  paid  and  delivered,  to  the 
several  legatees  mentioned  in  said  win,  the 
several  iegadea  to  them  respectlvdy  l>e- 
qneathed,  aeeordlnc  to  ttie  dlrectl<nis  and 
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trne  Intent  and  meaning  of  said  will,  and 

to  perform  all  orders  and  Judgments  of  said 
county  court  by  her  to  be  perftmned  In  ttM 
premises.  Tliat  on  the  same  day  said  bood 
was  duly  approTed.  and  It  was  ordered  tbat 
letten  testamentary  on  said  estate  be  Is- 
sued to  the  said  Jane  Jones,  and  such  let- 
ters were  thereupon  Issued  to  her  as  such 
executrix,  wher^  said  court  granted  to 
hoc,  as  sudi  executrix,  the  administration 
of  all  and  slngqlar  Uie  goods,  chattels,  rl^Aits, 
credits,  and  estate  of  said  deceased,  and  tn 
any  way  concerning  his  said  will,  unto  her  as 
sole  legatee  and  heir  under  tlie  wttU  and 
thereby  empowering  her  to  take  and  have 
possession  of  all  the  real  and  personal  es- 
tate, except  tba  homestead,  at  said  deceased, 
and  to  receiye  the  Issues  and  profits  there- 
of until  said  estate  should  be  settled,  or  un- 
til deliTered  over  1^  order  of  said  county 
court  to  tlw  devisees  or  bdis  ot  said  de> 
ceased,  and  tn  and  by  which  she  was  di- 
rected to  administer  according  to  law  and 
the  will  of  said  testator  all  the  goods,  dutt- 
tels,  rights,  credits,  snd  estoto  of  ssld  de- 
ceased whldi  diouM  come  into  her  posses- 
sion, and  out  of  tbB  same  to  pay  and  dls- 
iAaigB  all  debts,  legacies,  snd  cbaxgesdiaxge- 
able  thereon,  or  such  dividends  thereon  ss 
should  be  ordered  and  adjudged  ^  tbe 
ommty  court,  to  render  a  Just  and  true  ac- 
count of  her  admlnlstcation  to  said  court 
irtthln  one  year,  and  as  required  by  law, 
and  to  perform  all  orders  and  Judgmento  of 
said  court  by  her  to  be  performed  tn  the 
premises.  That  ApiH  8,  1891,  the  said  Jane 
died  bitestate.  That  May  6,  1881.  the  re- 
spondent, William  D.  Roberts,  was  appointed 
administrator  of  tiie  estate  of  said  Jane 
JouBS,  deceased.  That  July  16,  1891,  the  ap- 
pellant, William  J.  Jones,  petitioned  Che 
county  court  for  the  appointment  of  an  ad- 
ministrator de  bonis  non  with  the  will  an- 
nexed of  the  estate  of  tbe  said  Robert  Jones, 
deceased.  Tbat  upon  the  hearing  thereof 
the  county  court,  September  22,  1891,  de- 
nied said  application.  That  October  17,  1801, 
the  said  William  J.  Jones  appealed  from 
said  order  denying  said  application  to  the 
circuit  court,  and  gave  the  requisite  bond. 
Tbat  upon  the  hearing  thereof,  and  on  March 
15,  1892,  the  court  made  findings  of  fact 
to  the  effect  mentioDed;  and  as  conclusions 
of  law  the  court  found,  in  effect,  that  the 
adjudication  ot  the  county  court  In  receiv- 
ing and  approving  the  said  bond  of  said 
Jane  as  such  executrix  la  a  final  determina- 
tion of  the  proceedings  instituted  to  probate 
the  will  and  admiifister  the  said  estate,  and 
that  there  was  no  longer  any  estate  of  said 
Robert  Jones  to  be  administered  upon,  and 
that  no  proceedings  were  pending  to  war- 
rant the  appointmoit  of  an  administrator 
de  bonis  non;  that  the  order  of  the  court 
from  whidi  the  appeal  thoeln  was  tak«a, 
refusing  to  appoint  sudi  admiidstrator,  must 
be  affirmed,  with  costs  to  the  resptmdent. 
and  Judgment  was  ordered  to  be  entered 


acoordtaigly.  'Oat  May  12,  1882,  Judgment 
was  altered  npoo.  such  findings,  and  it  was 
therein  ordered  and  adjudged  that  the  said 
order  of  the  county  court  denying  the  mo- 
tion (tf  tbe  said  mUlam  J.  Jones  to  apptAit 
an  administrator  de  bonis  non  of  tbe  es- 
tate ot  Robert  Jones,  deceased,  be,  and  the 
same  was  thereby,  affirmed,  and  tbat  the 
appeal  therein  be,  and  tbe  same  was  tbne- 
by,  dismissed,  with  costa  against  the  said 
W.,  J.  Jonss  taxed  at  ^10.  From  fliat 
Judgment  the  said  millam  J.  JTooes  bElngs 
this  appeaL 

Herman  Pfund  and  B.  W.  Jones,  for  ap- 
pellant John  S.  Maxwell,  fbr  req^ond^t. 

OASSODAT,  J.,  (after  stilting  the  flwts.) 
The  will  of  Robert  Jones  was  admitted  to 
probate  September  4,  1888.  parsnaat  to  an 
order  of  th»  conntr  court  made  Joly  27, 
1883.  wtuxeSa  It  was  "ordered  tiiat  the 
pioofa  of  ssld  bistrumoit  be  beard"  at  the 
time  and  place  named,  and  "further  ordered 
that  notice  of  the  time  and  place  oC  sodi 
bearing  be  gUvm  to  all  persons  lnt«ested, 
publlahlng  a  coi^  of  this  wder  tor  three 
weeks,  succesdvely,  previous  to  said  day  of 
hearing."  as  ther^  provided.  Sndi  notice 
was  given  as  prescribed  statute.  Sectl<m 
8787.  That  section  authorised  all  persons 
"concerned"  to  *^pear  and  cmtest  toe  pro- 
bate" of  tbe  wm.  Id.  The  statute  also  pro- 
vides that,  "when  a  will  shall  bare  been 
duly  proved  and  fdlowed,  tbe  county  court 
shall  Issue  letters  testamentary  thereon  to 
the  person  named  executor  therdn.  It  he  Is 
legally  competent,  and  shall  acc^t  the  trust, 
and  give  bond  as  required  by  law."  Section 
8792.  On  tbe  same  day  on  which  the  will 
was  so  admitted  to  probate,  and  without 
any  notice  other  than  the  tme  mentioned, 
the  county  court  ordered  the  executrix  to 
give  the  bond,  and  she  gave  the  same,  and 
the  same  was  then  f^tproved,  and  there- 
upon and  on  the  same  day  letters  testamen- 
tary were  issued  to  her  therein  as  mentioned 
In  the  foregoing  statement  It  Is  oont^ded, 
and  the  trial  court  held,  as  a  matter  of  law, 
in  eflecti  that  such  adjudication  at  the  eoon- 
ty  court  lb  ordering,  rec^ving.  and  approv- 
ing such  bond  was  a  final  determhiatkm  of 
the  proceedings  Instltoted  to  probate  said 
will  and  to  administer  said  estate  of  Udbert 
Jones;  and  tbat  thereupon,  and  by  virtue 
thereof,  there  ceased  to  be  any  sndi  estate 
to  be  administered  upon,  or  any  proceedings 
pending  In  said  county  court  to  warrant  the 
appointment  of  an  administrator  de  bonis 
non.  The  theory  of  such  determlnatlca 
seems  to  have  been  that  the  mere  ordering, 
receiving,  and  approving  the  txnd  Ipso  fhcto 
vested  tbe  title  to  the  whole  estatsh  both 
real  and  peratmal,  in  toe  executrix  absidate- 
ly  and  irrevocably.  The  sectira  of  toe  stat- 
ute r^ed  iq»on  to  woift  sodi  a  remartaUe 
transfer  provides  that.  *if  toe  executor  dtaU 
be  sole  or  re^uary  legatee,  *  *  *  he 
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may  give  a  txnUl.  fen  mdi  sum  and  -with 
such  sureties  as  the  court  may  direct,  with 
a  condition  only  to  pay  all  the  debts  and  lega- 
tes of  the  testator,  and  In  such  case  be  shall 
not  be  required  to  return  an  loTentory." 
Section  3795.  Aflsutnlng.  for  the  purpose  of 
this  appeal,  that  the  word  "legatee."  as  used 
lu  this  seciUon,  may  be  construed  so  as  to 
Include  a  deTlsee,rHi  question  not  here  de- 
termined,—still  we  are  constrained  to  hold 
that  It  is  only  when,  by  the  tenos  of  the  will, 
the  executor  Is  such  "sole  or  residuary  leg- 
atee," and  the  same  la  judiclallly  determined 
i^on  due  notice  and  opportunity  for  hearing, 
that  such  transfer  becomes  complete  in  law; 
In  oQier  words,  such  transfer  is  effected,  if 
at  all,  by  virtue  of  the  provldoDS  of  the 
wtU  as  construed  by  the  court  upon  such 
notice  and  opportunity  for  hearing,  and  not 
merely  by  reason  of  ordering,  receiving, 
and  approving  of  a  bcmd  of  a  particular 
form.  Here,  as  indicated,  the  only  notice 
was  that  given  for  the  probate  of  the  wllL 
Such  probate  of  the  will  Is  made,  by  statute, 
"conclusive  as  to  Its  due  execution."  Section 
2294.  It  ImpUed  that  the  Instrument  pro- 
bated was  In  the  form  of  a  will,  but  called 
(or  no  construction  of  the  provMons  of  the 
win,— certainly  none  which  was  Undlng  up- 
on the  lights  of  the  parties  under  the  will. 
True,  It  may  be  Inferred  from  the  ordering, 
receiving,  and  approving  of  said  bond  that 
the  county  Jodge  was  of  the  opinion  that  the 
executrix  was  such  "sole  or  residuary  leg- 
atee" of  the  personal  property,  If  not  of  the 
real  estate;  but  such  mere  inference  cannot 
bar  those  claiming  under  tlie  will  from  a 
right  to  a  hearing  on  the  subject  v^on  due 
notice.  Beiddea,  flie  bond,  as  well  as  the  let- 
ters testamentary,  contemplated  further  pro- 
ceedings In  the  county  court  in  the  settle- 
ment of  said  estate.  It  Is  the  office  of  an  ex- 
ecutor to  execute  the  will  of  the  testator. 
The  statute  provides  that  after  the  payment 
of  debts,  funeral  charges,  and  expenses  of 
administration,  and  after  deducting  all  the 
allowances  therein  provided  for,  "the  county 
court  shall,  by  an  order  or  Judgment,  assign 
Out  residue  of  flie  estate,  If  any,  to  such 
other  persona  as  are  by  law  entitled  to  the 
same.  •  •  •  Such  order  or  judgment  may 
be  made  on  the  application  of  the  executor 
or  administrator,  or  of  any  person  Interested 
In  the  estate."  Section  3940,  Sanb.  &  B. 
Ann.  St.  The  effect  of  such  order  or 
Judgment  of  distribution  Is  not  to  transfer 
the  title,  but  to  determine  the  [>ersous  en- 
titled to  the  property,  and  their  respective 
Interests  therein,  (GQlett  v.  Treganaa,  13 
Wis.  472;)  but  even  euch  order  or  Judgment 
Is  not  conclusive  as  against  those  claiming 
under  the  will,  without  notice  or  opportuni- 
ty of  being  heard,  (Bresee  v.  Stiles,  22  Wis. 
120;  Ruth  V.  Oberbrunner,  40  Wis.  238;  Ap- 
peal of  Schaeffner.  41  Wis.  260,  45  Wis. 
614;  Loring  v.  Stetoeman,  1  Mete.  [Mass.] 
204;  Pierce  v.  Prescott,  128  Mass.  144.)  This 
tx^ng  so  as  to  a  direct  adjudication,  necessa- 


rily calling  for  a  constructitm  of  the  wiU  In 
the  assignment  and  distribution  of  tte  es- 
tate, must,  for  a  much  stronger  reason,  be 
so  where  the  construction  is  merely  tad- 
dental  and  collateral,  and  confessedly  with- 
out any  notice.  It  necMsarlly  follows,  from 
what  has  been  said,  that  the  ^tate  of  Rob- 
ert Jones,  deceased,  has  never  been  settled,— 
certainly  not  as  to  the  remainder  of  the  two 
thirds  of  the  estate.  By  the  portion  of  the 
will  contained  in  the  foregoing  statement 
it  will  be  observed  that  the  testator  gave, 
devised,  and  bequeathed  to  his  wife  all  of 
his  estate,  "to  have  and  to  hold  the  same 
to  her,  for  and  during  the  term  of  her 
natural  life,  with  remainder  thereof,  on  her 
decease,"  as  thereinafter  named.  He  then 
therein  directed  his  wife  "to  give,  devise, 
and  bequeath  two  thirds"  of  such  remainder 
to  all  or  some  of  his  "nearest  relations,  to 
have  and  to  hold  ih&  same  to  them,  th^r 
heirs  and  assigns,  forever,"  with  power  In 
the  wife  to  divide  such  two  thirds  among 
such  of  his  "nearest  relations"  as  might 
seem  to  her  to  be  reasonable.  Maoifeatly, 
the  will  thus  created  a  trust  for  ttie  benefit 
of  a  class.  Sections  2121,  2122,  Rev.  St 
Such  trust  was  not  prevented  from  being 
Imperative  merely  because  the  wife  had  the 
right  to  select  some  of  the  class,  and  exclude 
others.  Sections  2123,  2124,  Rev.  St  Where 
there  Is  a  disposition  to  a  class,  without  any 
gpedfl cation  as  to  the  share  of  each,  all  the 
persons  designated  are  ^titled  to  an  equal 
proportion.  Sectian  2125,  Rev.  St  ^le  stat- 
ute further  provides  that,  *if  the  trustee 
of  a  power  wltli  the  ri|^t  of  selection  shall 
die  leaving  the  power  unexecuted,  its  ex- 
ecution shall  be  adjudged  lu  the  drcnlt  court 
for  the  benefit  equally  of  all  the  persons 
dedgnated  as  objects  of  the  truste."  Sec- 
tion 2127,  Rev.  St  The  mere  fact  that  the 
wife  died  without  exerdalng  the  power  of 
selection  did  not  deprive  such  "nearest  rela- 
tions." as  cestuls  que  trustent  of  ttx^  ri^ts 
under  the  wllL  It  followi  that  at  least  two 
thirds  of  such  remainder  either  passed  to 
such  "nearest  relations"  of  the  testator,  or 
else  was  undisposed  of  by  the  will.  In 
either  event  such  "unrest  relations"  are  en- 
titled to  the  appointment  of  an  administra- 
tor de  boiUs  non  with  the  will  annexed.  The 
judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  is  remanded,  with  directions 
to  reverse  the  order  of  the  coun^  court, 
and  for  further  prooeedlngs  according  to 
law. 


NATIONAL  BANE  OF  NORTH  DAKOTA  T. 
LEMKB.' 

(Supreme  Court  of  North  Dakota.   March  1, 1893.) 

Ububv— PuKALTr— Rbpeai,  or  BTA.TtrrE— Habk- 
LES8  Error. 
1.  Under  section  47&7,  Comp.  Laws,  the  pen- 
alties prescribed  byseotton  8723,  Id.,  against  Dsory, 

iRetaeariDg  denied  April  14,  1888. 
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wen  not  extinguished  \>j  Uie  repeal  of  aalA  eection 
8^8  by  chapter  184,  Laws  1880,  as  to  aaj  traoeaa- 
tlons  had  and  completed  prior  to  the  eBaotment  of 
M^d  repealing  Btatote. 

2.  While  Uie  giving  of  an  erroneona  Instroo- 
tioQ  raisea  an  bsniediate  preaumptloaof  prsjudtoe, 
;et  a  case  will  net  be  reversed  by  reaaen  of  saob 
error  where  ii  is  clear  from  the  record  that  the 
oomplalnlDg  party  ooald  not  have  been  prejodiced 
thereby. 
(Syllnbu  ^  the  Court) 

Appeal  from  district  ooart,  Towner  comity; 

D.  E.  Horgan,  Judge. 

Actioa  In  claim  and  delivery  by  the  Na- 
tional Bank  of  North  Dakota,  a  corpomtlou, 
against  Frederick  Lemke.  Defendant  had 
judgment,  and  plaintiff  appeals.  Afflrmed. 

A.  S.  Drakew  (H.  O.  Meacham,  of  coumeU 
for  appelloiit  Jolm  W.  Maber  and  M.  H. 
Braman,  for  leoondent 

BARTHOLOMEW,  a  J.  TbSB  action 
brought,  lit  dalm  and  Mlvery,  to  obtain  poa- 
BBMlOB  ot  oertalu  perKmal  pn^erty  frUth 
the  National  Baidc  ot  North  Dakota,  plalntlfl 
and  appellant,  claimed  as  oaalgnee  of  a  dutt* 
M  mortgagee.  The  defoidant  and  re^ood- 
ent,  Lemke,  was  the  mortgagor.  The  trial  re- 
sulted tb  a  verdict  and  judgment  for  re> 
qwndnt  The  Ibcts  are  somewhat  tamhred, 
and  the  evldoied  npon  some  points  oonfltot- 
tng.  On  November  94.  1888,  Lemke  and  Us 
wife  executed  to  the  Arm  of  Whltod  ft  Sdbwt- 
son  their  promlfsoiy  note  for  f«S3.65,  drawing 
Intmst  at  13  par  cent,  per  anamn,  and  dm 
Octobw  1,  1888.  TUs  note  was  secured  by 
a  cbattct  mortgage  covering  some— perhaps 
an— of  tbe  property  here  la  controvencr. 
This  note  Is  Indoned  October  28,  1880,  with 
iuterest  to  October  1,  1888,  and  fl80J)8  to 
apply  upon  the  prine^aL  This  Indorsement 
waa  made  by  Whlftd  ft  Jidmson.  FoUowliig 
this  Is  the  Indorsement  wlttwnt  reoouise  by 
said  firm,  and  on  ^nU  2, 1881,  a  fmrOier  pay- 
ment of  89.60;  and  under  date  of  April  15, 
1881,  there  to  a  m^morandniii  Indorsed  on 
die  note,  Showing  balance  due  on  April  2, 
1881,  to  be  8581.65.  It  Is  undtoputed  that 
Whttcd  ft  Jdhnsm  tranaferred  tbe  note  to 

E.  A.  Mears,  but  at  just  irtiat  date  does  not 
appear.  It  must,  however,  hare  been  subse- 
quent to  October  28, 1888,  and  after  the  date 
of  the  maturity  of  the  note.  On  April  2, 
1891,  LMDke  and  wlfi»  ^ncnted  a  new  note 
for  $501.65  to  B.  A.  Mears,  due  October  1, 
1881,  and  bearing  13  pw  cent  interest.  This 
note  was  secured  by  Chattel  mortgage  cover- 
ing tbe  same  property  as  the  first  mortfl^tge. 
The  old  note  was  not  deHTered  to  tilie  makers 
when  the  new  note  was  taken.  Both  notes 
subsequently  came  Into  the  possession  <tf  tba 
appellant  bank,  of  which  B.  A.  Mears  has 
been  president  since  Its  organization.  There 
was  some  claim  made  that  the  appellant  re- 
ceived these  notes  before  ttie  maturity  of 
the  note  of  April  2,  1801,  but  thte  vustlon 
waa  submitted  to  the  Jury  upon  an  tautme- 
tlon  requested  by  ai^llant,  and  thdr  verdict 
Is  conclusive  of  the  ibMt  that  appeUant  re- 


ceived such  note  after  maturity.  One  of  tbe 
defenses  set  up  In  the  answer  la  Oat  tbe 
only  cooperation  for  the  second  note  ms 
the  balance  due  im  the  first,  and  that  In  tact 
there  was  no  balance  remaining  when  flie 
second  note  was  given,  and  hence  It  wu 
witliotrt  ooaulderatlon.  AppdbntTs  theory  <tf 
the  case  is,  also,  that  the  consideration  of  tbe 
second  note  was  the  balance  due  upon  flie 
first,  but  the  parties  dUfer  widely  as  to  what 
tbat  balance  was.  Nearly  bH  the  payments 
on  the  original  note  were  made  by  tbe  de- 
livery of  elevator  wheat  diedts,  some  tit 
which  w«e  delivered  to  Whlted  ft  Johnson, 
and  some  to  the  agent  of  Mears.  Tbe  mort- 
gage covered  successive  irtieat  crops  an  cer- 
tatn  land,  and,  as  tUs  wheat  was  hatfled  to 
Ibe  elevators,  wheat  checks  were  taken,  and 
delIvet«J  to  tbe  party  holding  the  note.  But 
dortqg  the  Hme  that  Hears  faeld  tbe  orlgbial 
note,  and  before  the  second  note  was  given, 
he  also  held  various  small  notes  against  re- 
spondent, aggregating,  according  to  ttie  tes- 
timony, 8819.00.  Appi^Dant  fljutma  Qiat  fMw 
money  arising  from  the  sale  of  tbe  wheat 
represented  by  the  checks  was,  by  agreement, 
to  be  applied  to  the  payment  of  Ibese  small 
notes,  and  there  is  testimony  to  that  effect 
TUs  xetpondest.  In  Us  testbnony,  denies.  It 
is  not  very  materlaL  When  tbe  second  note 
was  given,  theee  small  notes  were  ddlvered 
to,  or  at  least  1^  wltb,  reqKmdent  Witt 
fun  knowledge  of  the  fact,  he  has  retained 
them,  Willi  no  offtr  to  return.  Hence,  as 
agalut  Um.  tt  must  be  htOA,  ellber  flut  flw 
small  notes  were  paid  by  the  wheat  pay- 
ments, or  that  they  formed,  pro  tanto,  the 
eonslderatlan  of  the  second  note.  It  would 
be  necessary,  thoefore,  In  order  to  establish 
a  total  absence  of  conidderatton  in  ttie  seccmd 
note,  to  show  that  tbB  paymente  made  not 
only  extinguished  flie  note  of  November  24, 
1888,  but  also  the  smaller  notes.  FarOier, 
the  agmt  of  Mean  testtfles  that  at  various 
times  he  let  Lemke  have  cadi  for  expenses,— 
$25  at  one  time,  and  |5  or  fiO  at  two  or  diree 
other  times;  tbat  this  money  was  to  be  re- 
paid from  the  proceeds  of  the  vAent;  tbat 
he  tfmply  put  slips  In  the  money  drawer  to 
represent  tbe  cash  so  advanced,  and  when 
Ibe  wheat  was  sold  he  replaced  flie  money, 
and  destroyed  the  dips,  and  no  record  was 
made  of  tbe  transactions.  Ibis  testimony  re- 
spondent denies,  and  we  have  no  meana  of 
knowing  what  Ibe  Jury  found  to  be  ttie  fact 
In  this  regard.  Bnt  wbatev«r  amount,  if  any, 
the  Jury  found  bad  been  so  advanced,  must 
be  first  deducted  ftum  Ibe  payments,  and  the 
balance,  only,  applied  on  the  notes.  Beq^nd- 
ent  datans  fliat  the  paymente  made,  and  as 
to  which  there  Is  no  eonfilct  In  the  testlmcmy, 
were  sufficient  to  extinguish  all  legal  claims 
h^  by  MeoiB  against  him.  and  Oat  at  the 
time  ot  the  execution  of  flie  note  of  April  2, 
1891, he  owed  Mears  nothing.  Itlsaverredte 
the  answer,  and  respondent's  testimony  sup- 
ports the  averment,  that  Ibe  original  note  of 
8638.65  was  in  fact  usurious;  that  respondrat 
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recelvefl  y46B.05  on  nld  note,  and  no  more; 
and  that  the  excess,  to  wit,  $168,  was  rimply 
an  nsnrfous  bonus.  There  is  no  evidence  lii 
tho  atMtract  tltat  ocntradlcts  Hiis,  bnt  tliere 
la  documentary  evidence  tending  to  corrobo- 
rate It.  Hie  Jnry  would  hare  been  unwar- 
ranted In  finding  the  fact  otherwise.  The 
cwnrt  instructed  tlie  Jmf  that,  nnder  the 
law  at  the  time  aald  note  was  Hflren,  "any 
person  recelvliig,  retiUnlns,  or  contmotii^  for 
say  hli^er  rate  of  Interest  than  twelve  per 
cent,  per  annum  fturfelts  all  the  Interest  so 
taken,  reeelTed,  retained,  or  ooDtracted  for. 
and  when  tbe  note  la  sued  od  the  plaintiff 
can  recover  only  the  principal. "  Under  this 
fantmctlon  the  jury  ooold  consider  that  note 
aa  for  $405.65.  and  no  more.  The  amaH 
notes  amounted  to  $81&.40t  «"»M"g  « total  of 
978S.25  to  be  paid  without  ref^renee  to  the 
cash  advances.  Tbe  Indorsement  on  the  note 
made  by  Whited  A  Johnaon  amounu  (Interest 
•ad  pitodpbl  indorsed  separate)  to  $245.G0. 
It  Is  imdl^tud  that  *be  wheat  diedcs  de- 
Uvered  by  respondent  to  Whited  ft  Jutmam 
at  and  pilor  to  the  maUng  of  sudi  Indone- 
roent  8(dd  for  $887.  A  part  of  the  indorse- 
ment on  tbe  note  at  that  time  reads,  "Bal- 
ance wheat  for  atty.  fee,  Eaton  suit,  as  per 
contract,"  and  there  was  evidence  that  Mr. 
Whited  at  (ue  time  acted  as  attorney  for 
respondent  In  a  eidt  vrlth  one  Baton.  But  re- 
q>ocident  testified  that  he  owed  Mr.  Whited 
nothing  at  that  time  as  attwney's  teea,  or 
la  any  other  capacity,  and  that  he  repeatedly 
■Aed  to  see  the  note  on  whl4^  the  Indorse- 
ment was  made,  but  that  Us  request  was 
always  evaded  In  nmie  manner,  but  that 
Whited  ft  Johasm  gave  bim  a  receipt  for 
$807  "to  apply  on  vrtiat  he  owes  on  note." 
This  receipt  la  tn  evld«ice.  The  abstract 
contains  noOdng  to  contradict  this  testimony, 
and  the  Jnry  mnst  have  allowed  respondent 
credit  on  this  payment  for  $397.  The  amount 
of  wheat  for  which  the  agent  of  Mr.  Mears 
gave  respondent  receipts,  all  of  wUdb  are  tn 
erldence,  figured  at  the  prices  which  the 
tigeat  swears  he  received  for  the  respective 
aoMHrnta,  makes  the  further  sum  of  $439.10; 
pwititig  total  paymraits  $836.10.  or  $50.8S  in 
excess  of  the  amount  of  the  original  note, 
shorn  of  Its  usury,  and  all  the  smaHer  notes. 
This  excess  more  than  equals  the  largest 
amount  of  cash  advances  claimed. 

It  to  thus  clear  that  at  the  time  of  the  ex- 
ecution of  the  note  of  April  2, 1891.  respond- 
ent owed  E.  A  Meant,  to  whom  the  note  was 
given,  and  who  Is  presldoit  of  the  appellant 
bank,  notlihig;  and  quch  note  Is  entirely 
without  conslderatlott,  nnless  appellant's  con- 
tenticHi  that  the  court  erred  in  Its  Instruction 
heretofore  quoted,  aa  to  the  effect  of  osury 
la  the  original  note,  can  be  sustained.  The 
tnetraetlon given  waa  clearly  inhnrmony  with 
section  3728,  Oomp.  Laws  1887,  whkh  was 
In  force  when  the  note  was  given,  bat  this 
section  was  repealed  by  chapter  194,  Ijiws 
1800.  and  hence  was  not  la  force  when  this 
action  was  tried;  and  It  to  nrged  that  thto 


repeal  wiped  out  all  ttie  pmaltles  and  for- 
feitures under  the        statute,  and  left  the 
note  to  be  enforced  in  its  entirety.  In  other 
words,  that  neither  the  penalty  prescribed  by 
wdd  section  8728,  nor  by  the  usury  law  en- 
acted la  1880,  and  whkdt  repealed  the  old 
Inw,  could  be  applied  to  this  particular  tran» 
action,  and,  even  if  confessedly  usurious  un- 
der Mther  or  both  statutes,  still  there  to  no 
remedy  left  tor  the  enforcement  of  the  con- 
sequences of  such  usury.  That  the  repeal  of 
a  statute  penal  In  its  nature,  without  a  aav- 
faag  dause,  oi>eiates  to  absolutely  extlngnlidi 
all  penalties  under  snch  law,  to,  we  think, 
quite  well  settled.  See  Ew^  v.  Daggs,  108 
i  V.  S.  14S,  2  Snp.  Ct  Rep.  408,  and  cases 
I  there  cited.  But  thto  rule  of  law  has  been 
I  abrogated  by  a  general  provision  In  this  state, 
i  SectUw  4767.  Comp.  Laws,  reads:  "Tin  re> 
j  peal  of  any  statute  by  the  legislative  aasem- 
;  My  shall  not  have  the  effect  to  release  or  ex- 
'  tlngulsh  any  penalty,  forfeiture,  or  UabUl^ 
;  Incurred  under  such  statute,  unless  tbe  re- 
'  peattDg  act  shall  so  expressly  provide;  and 
such  statute  shall  be  treated  as  stUl  remain- 
ing in  force,  for  the  purpose  of  snatainlng 
any  proper  action  or  prosecution  for  the  en- 
forcement of  such  penalty,  forfritnre,  or  Ua- 
Ulity."  Other  states  have  snbstantially  thto 
same  provMon.  For  a  construction  of  tbe 
j  Indiana  statute,  see  W,   U.  Tel.   Co.  v. 
[  Brown,  108  Ind.  588.  8  N.  BL  Bep.  171.  For 
I  Mlssonrl  statnte.  see. State  v.  Kansas  Olty, 
'  etCH  B.  Co.,  32  Fed.  Bep.  722.  For  Ken- 
tucky statute,  see  Com.  v.  Sherman.  fiS  Ky. 
I  686,  4  &  W.  Rep.  79a  In  eaCh  of  these  cases 
tbe  court  enforces  a  penalty  incurred  nnder  a 
statute  that  had  been  repealed  prior  to  the 
tbae  of  the  trial.  The  repealing  statute  of 
thto  state  passed  In  1880  to  BU«tt  as  to  the 
penalties  Incurred  under  the  former  law, 
Hence,  under  thto  plain  provtokm  of  section 
4767,  Comp.  Laws,  am^eUant  to  not  reUsved 
:  from  that  penalty. 

I    On  the  question  of  payment,  the  court  In- 
;  structed  the  Jury  that.  If  they  found  that 
I  paymento  were  made  In  wheat,  they  should 
j  allow  mpondmt  the  highest  market  price 
:  from  the  time  of  delivery  to  the  time  of  trial. 
!  This  was  clearly  error.  'Hie  court  had  In 
{  mind  a  mie  sometimes  applied  in  cases  of 
j  conversion,  but  dearly  foreign  to  thto  case, 
i  Appellant  Instats  that  for  tiito  error  Quo  case 
must  be  reversed.  When  an  erroneous  in- 
struction to  given  an  immediate  presumption 
of  prejudice  arises,  and  the  case  must  be 
reversed,  unless  it  to  clear  that  such  error, 
under  the  facts,  could  have  worked  no  prej- 
udice to  the  complaining  party.  McKay  v. 
Leonard,  17  Iowa,  560;  Hook,  Adm'r,  t.  Orag- 
head,  35  Mo.  380;  Freeman  v.  Ranklns.  21 
Me.  446;  Hayne,  New  Trials,  I  287,  and  cases 
dted.  It  te  equally  certain  that  when  the 
error  eoUM  woik  no  Injury  to  ttie  complain- 
ing party  the  ease  win  not  be  reversed  by 
reason  thereof.  *f9ee  last  citations.  In  the 
statement  of  facts  as  heretofore  made,  we 
have  eitiier  taken  facts  about  which  there 
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was  no  dispate  in  the  testimony,  and  which 
the  jury  were  bound  to  accept  as  true,  or 
we  have  In  every  caae  taken  appellanfa 
amounts  and  computations;  and  yet,  as  we 
bare  seen,  the  payments  exceeded  all  legal 
demands.  It  Is  clear  that  tbe  «rrer  could 
work  no  la^ur  to  appellanL 

The  defense  of  duress  Is  pleaded,  and  much 
of  appellant's  brief  Is  devoted  to  that  subject, 
but,  as  the  case  must  be  affirmed  by  reason 
of  the  total  want  of  consideration  ft>r  the 
note  secured  by  the  mortgage  under  which 
appellant  claims  the  property,  the  questloii  of 
duress  becomes  immaterlaL 

Al&rmed.  All  concur. 


WB88B3i  T.  D.  a  B.  JOHNSTON  LAND  A 

UOKTG.  ca 

(Supreme  Ooart  of  North  Dakota.  IfarchS,  1898.) 

VoLumAXT  Fatmbnt— What  Cokbtitdtbs. 

1.  Where  a  party  la  posBesslon,  and  with  full 
knowledge  of  all  the  facto,  pays  to  the  proper  offi- 
cer the  money  necessary  to  redeem  certain  real 
estate  from  a  foreclosure  sale  1^  advertisement, 
which  sale  was  made  after  the  Ueo  of  the  mort- 
gage bad  beea  felly  satisfied  and  destroyed,  and 
where  saoh  payment  Is  made  for  the  sole  purpose 
of  preventing  the  execaUon  of  a  deed  to  the  pur- 
chaser  at  the  foreclosure  sale,  whiob  would  create 
an  apparent  doud  upon  the  title,  such  payment  Is 
voluntary,  and  cannot  be  recovered. 

2.  That  a  payment  was  made  under  protest  Is 
of  no  avail,  unless  there  was  duress  or  coercion 
of  some  character,  and  then  Its  only  office  is  to 
show  that  such  payment  was  made  by  reason  of 
such  duress  or  coercion.  Protest  oan  never  make 
that  involuntary  whioh  in  Its  abeenoa  would  be 
tf'oluntary. 

(Syllabus  by  the  CkmrL) 

Appeal  from  district  court,  Richland  coun- 
ty; W.  8.  Lander,  Judge. 

Acthm  by  Hdene  Weasel  against  tbe  D. 
S.  B.  Johnston  Land  ft  Mortgage  Company. 
Plaintiff  had  jndgmoit,  from  which,  and 
an  order  doiylng  a  new  trial,  defendant 
appeals.  ReverBBd. 

McCumber  &  Bogart,  for  appellant.  W. 
B.  PurceU  and  L.  B.  Everdell,  for  req;>ond- 

BAUTHOLOMBW,  C.  J.  Action  by 
Helene  Weasel,  the  respondent,  to  recover 
certain  money  paid  by  her  to  redeem  cer- 
tain real  estate  owned  by  her  from  fore- 
closure sale  under  a  power  of  sale  con- 
tained in  a  mortgage  executed  by  her  to 
the  D.  S.  B.  Johnston  Land  &  Mortgage 
Oompuny,  the  defendant  and  appellant 
Trial  to  a  Jury.  Verdict  for  plobitUf.  Mo- 
tion for  a  new  trial  denied,  and  defendant 
appeals. 

When  the  case  was  colled  for  trial  the 
appellant,  by  motion,  asked  to  tiave  the 
case  dismissed  because  the  complaint  did 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  because  the  action  was 
improperly  brought,  and  also  moved  for 
Judgment  on  the  pleadluxs.  An  exception 


was  taken  to  on  advemi  ruling  on  ttteae 
moticms.  The  central  idea  uponwhkdi  these 
motions  were  based  was  that  ilie  tnonej 
sought  to  be  recovened  was  voluutarily 
paid  1^  nepondent  TbA  complaint  showed 
tliat  on  November  18,  1SS6,  respondent  exe- 
cuted to  appellant  her  promissory  note  for 
S54,  payable  In  six  equal  semiannual  pay- 
ments, of  |9  each,  and  secured  the  same  by 
mortgage  on  real  estate.  It  avers  payment 
of  the  first  five  payments  as  Uiey  became 
due,  and  toider  of  $9  on  the  last  payment 
at  appellant's  office.  In  St  Paul,  Minn., 
where  the  note  was,  by  Its  terms,  payable; 
that  such  tender  was  refused,  and  the 
amount  depoedted,  subject  to  the  order  of 
appellant.  In  the  First  National  Bank  ot 
St  Paul,  where  It  has  since  remained. 
Avers  the  subsequent  foreclosure  of  said 
mortgage  by  advertisement  under  the  claim 
of  $23.98  due  thereon,  and  the  sale  of  the 
real  estate  by  the  sheriff  to  appelant  for 
said  amount  with  interest  and  costs  ot 
foredosure;  that  respondent  had  no  actual 
knowledge  of  such  foreclosure  proceedings 
and  sale  until  about  three  months  before 
the  expiration  of  the  term  for  redemption, 
and  that  prior  to  the  expiration  of  said 
time,  and  to  prevent  the  execution  of  a 
sherifiTs  deed  to  said  realty.  re^Hiudait 
paid  to  the  sheriff  the  amount  necessary  to 
redeem  from  such  sale.  The  poymoit  was 
accompanied  by  a  written  protest 

Under  these  drcumstances,  was  the  pay- 
ment voluntary,  or  was  it  under  legal  du- 
ress? We  think  the  answer  must  be  that 
It  was  voluntary.  There  Is  no  claim  that 
such  payment  was  made  under  any  mistake 
of  facts.  The  facts  were  all  known  and  un- 
derstood, and  under  the  allegations  the  Uen 
of  the  mortgage  was  entirely  destroyed 
when  tender  of  the  last  payment  was  made. 
Immediately  upon  the  refusal  thereof,— 
which  was  well  known  to  respondent— sbe 
might  have  brought  her  action  In  equity 
against  appellant  and  compelled  a  satis- 
faction of  the  mortgage  of  record.  This 
right  she  faUed  to  exerdse.  The  subse- 
quent sale  under  the  foreclosure  was  made 
to  tlie  mortgagee,  who,  if  such  were  the 
fact,  had  full  knowledge  that  tbe  lien  of 
the  mortgage  had  been  extinguished  by 
tender  of  the  full  amount  due  thereon,  and 
that  the  power  of  sale  contained  therein 
was  no  longer  operative.  Under  these  cir- 
cumstances, nothing  passed  to  ,the  mort- 
gagee by  virtue  of  such  sale.  A  sheriff's 
deed  to  appellant  based  upon  such  sale, 
would  be  of  no  effect  to  divest  respondent's 
title.  Sbe  was  In  possession,  and  no  action 
by  appellant  could  disturb  that  possession. 
Further,  she  bad  actual  knowledge  of  the 
forecIoBiu'e  proceedings  three  months  be- 
fore the  time  for  redemption  expired.  Tb» 
appellant  continued  to  hold  the  certificate 
until  the  expiration  of  the  redemption  pe- 
riod, and  was,  according  to  the  complaint 
"about  to  apply  for  a  sherlfTs  deed  of  said 
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premises,  by  vlrtae  of  said  pretaided  fore- 
closure  «iid  sale.'*  At  any  time  during  the 
three  monUu  that  she  had  knowledge  of 
tlie  aale.  and  prior  to  ttw  «xplratlon  ot  the 
time  for  redemption,  an  appUcaflon  to  the 
proper  court  would  have  resulted  in  a  per- 
petual InJonctiou  against  the  execution  ot 
the  deed.  After  the  execution  of  the 
deed,  she  might  have  maintained  an  action 
to  remove  the  apparent  cloud  created 
thereby.  There  la  no  allegatlim  tliat  ap- 
pellant was  threatening  or  Intending  to 
transfer  the  certificate  or  conr^  the  land 
after  receiving  the  deed.  Without  intimat- 
ing whetfa»  or  not  It  would  have  been  in 
the  power  of  appellant  to  prejudice  re- 
spondent's rights  by  any  such  transfer  to 
a  bona  fide  purchaser,  It  Is  suffldeut  to  say 
that  In  ^tfaer  case  the  filing  of  a  lis  pendens 
would  have  afforded  her  complete  protec- 
tion. The  same  testimony  that  would  es- 
tablish. In  the  case  at  bar,  that  the  money 
sought  to  be  recovered  was  paid  upon  an 
unjust  claim,  would  have  enabled  respond- 
ent to  succeed  In  ^ther  oi  the  actions 
above  Indicated.  No  case  can  be .  found 
wherein  the  party  had  so  ample  opportu- 
nity to  litigate,  and  yet  elected  to  pay,  in 
wUch  the  payment  was  held  to  be  invol- 
untary. There  Is  no  allegation  or  sugges- 
tion of  any  immediate  or  special  damage 
to  her  by  reason  of  the  cloud  upon  her 
title  that  would  have  been  created  by  the 
deed.  The  only  drcumstanee  relied  upon 
to  constitute  legal  duress  Is  the  fact  that, 
had  respondent  suffered  the  deed  to  Issuer 
the  whole  value  of  the  land  would  have 
been  risked  upon  the  successful  termina- 
tion of  the  litigation,  instead  of  the  small 
amount  required  to  redeem.  We  are  sure 
no  case  can  be  found  wherein  that  circum- 
stance, alone,  has  been  held  to  render  a 
payment  Involuntary.  With  the  reasoning 
of  the  well-considered  case  of  Joannln  v. 
OgUvie,  (Minn.)  62  N.  W.  Rep.  217,  chiefly 
relied  upon  by  counsel  for  respondent,  we 
fully  agree.  It  may  be  that  the  applica- 
tlou  of  the  reasoning  to  the  facts  in  that 
case  carried  the  court  as  far  as  any  de- 
cided cose  has  gone,  but  a  mere  statement 
of  the  facts  wUl  show  their  radical  differ- 
ence from  the  facets  In  the  case  at  bar. 
There  a  party  bad  placed  an  unfounded 
mechanic's  lien  upon  certain  realty.  There 
was  a  prior  mortgage  upon  the  property, 
which  was  due,  and  foreclosure  proceed- 
ings were  threatened.  The  only  resource 
of  ttie  owner  for  raising  money  to  meet 
such  mortgage  was  by  placing  another  mort- 
gage upon  the  land.  This  he  could  not  au 
while  the  mechanic's  lien  remained  of  record* 
He  paid  the  unfounded  claim  under  protest, 
and  was  allowed  to  recover  the  money. 
There  was  an  immediate,  special,  and  Irrep- 
arable injury,  by  reason  of  the  cloud,  that 
could  not  tolerate  the  delay  incident  to  Its 


removal  by  an  action  !n  equity.  The  ca«w 
of  Panton  v.  Water  Co.,  Id.  527,  was  de- 
cided upon  the  same  principle.  In  Shane 
V.  Olty  of  St  Paul,  26  Mipu,  M3,  6  N.  W. 
Rep.  348,  the  defendant  was  about  to  issue 
a  tu  fltoed  to  certain  land  belonging  to 
plaintiff,  upon  a  taw  m\i  eertlflcate.  The 
sale  had  been  made  In  pursuance  of  a  Judg- 
ment void  upon  its  face.  The  deed,  when 
Issued,  would  be  prima  fade  evidence  ot 
title,  and  would  constitute  a  cloud  upon 
plaintiff's  title.  He  redeemed  from  the  tax 
sale,  under  protest,  and  sought  to  recover 
back  the  money  so  paid.  A  recovery  was 
denied.  The  plaintiff  was  In  possession, 
and  the  court  sold:  "The  execution  and 
delivery  of  the  tax  deed  In  accordance  with 
ttie  ^eged  threat  could  work  no  disturb- 
ance to  that  possession,  for,  being  founded 
upon  a  Judgment  void  upon  Its  face,  its  In- 
raUdlty  could  always  be  shown,  to  defeat 
any  claims  that  might  be  at  any  time  as- 
serted under  It  There  was  therefore  no 
necessity  for  plaintiff  to  make  any  redemp- 
tion in  order  to  protect  his  possession  of 
the  property.  Nether  was  he  required  to 
do  so  to  avoid  any  injurious  consequences 
which  might  arise  by  reason  of  the  appar- 
^t  cloud  which  might  be  cast  upon  bis 
titl^  for  upon  the  tacts  stated  he  had  a 
perfect  and  adequate  remedy  by  action  tor 
the  removal  of  such  apparent  cloud,  what- 
ever created." 

We  deem  It  a  well-settled  rule  of  law 
that  where  a  par^,  with  full  knowledge 
of  the  facts,  pays  a  demand  that  Is  un- 
justly made  against  him,  and  to  which  he 
has  a  valid  defense,  and  where  no  spedal 
damage  or  Irreparable  loss  would  be  in- 
curred by  making  such  defense,  and  where 
there  is  no  claim  of  fraud  upon  the  part 
of  the  party  malting  such  claim,  and  the 
payment  is  not  necessary  to  obtain  the 
possesion  of  the  property  wrongfully  with- 
held, or  the  release  of  his  person,  such 
payment  is  voluntary,  and  cannot  be  recov- 
ered. Nor  will  the  tact  that  such  payment 
was  accompanied  by  a  protest  make  that 
involuntary  which  otherwise  would  be  vol- 
untery.  A  protest  is  ot  no  avail  unless 
there  be  duress  or  coercion  ot  some  char- 
acter, and  then  its  only  office  is  to  show 
that  the  payment  Is  the  consequence  of  such 
duress  or  coercion.  Benson  v.  Monroe.  7 
Cush.  125;  Commissioners  v.  Walker,  8 
Kan.  431;  Emmons  v.  Scudder,  115  Mass. 
367;  Lester  v.  Mayor,  eta,  29  Md.  41fi;  Po- 
tomac Coal  Co.  V.  Oumberiand  &  P.  B.  Co.,  38 
Md.  226;  Gerecke  v.  Campbell,  24  Neb.  306. 
S8  N.  W.  Rep.  847;  Mariposa  Co.  v.  Bow- 
man, Deady,  228;  Lambom  v.  Commis- 
sioners, 97  U.  S.  181;  Powell  v.  Board,  46 
Wis.  210,  50  N.  W.  Rep.  1013.  The  dis- 
trict coxurt  is  directed  to  reverse  the  Judg- 
ment in  this  case,  and  enter  Judgment  tor 
the  defendant  on  tlie  pleartlHgs.  All  concur. 
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(Bapreme  Courtof  North  Dakota.  March  15, 1&98.) 

Sale— What  Constitutes  —  Etidehce — Breach 
or  Warbaiitt— Busumr  ov  ntow^-PBOor  or 

▲OBST'8  ADTHOXITT. 

1.  Written  contrvrt  ooostnied,  and  heM  to 
cooilitate  an  agreement  for  aale  and  purchase  of 
property,  the  title  to  pasBon  delivery  and  accept- 
ance thereof.  After  sach  delivery  and  aoeeptaooe 
the  pnr^iaver  can  not  claim,  in  an  action  for  the 
purchase  prloe,  that  tbe  harden  Is  on  ttw  vendor 
to  show  that  the  property  was  aa  warranted. 
The  warrantj  is  collateru,  and  the  puretaaser 
matt  afflrinauvaly  show  ahrcaoli  thertoS,  and  fall 
perfomance  of  all  eoaditloBs  preoedent  of  tb* 
warranty,  to  entitle  him  to  rescind  and  defeat  the 
action. 

8.  The  faet  of  agency  and  the  extent  of  an 
•cent's  powar  cannot  1m  prgved  by  (be  agenVs 
dftclaratlon* 

8.  The  scope  of  an  agent's  authority  cannot  be 
estabtished  by  parol  when  the  employment  of  the 
afent  deflning  nis  power  la  in  writing. 

4.  The  rule  exoludiog  all  prior  and  contempo- 
raneous Deeotlationa  when  a  contract  1b  reduced 
to  writing  held  applicable  to  the  facu  of  this  case. 
(Bynabw      the  Court) 

Appeal  from  diatrtot  oourt,  Ricbland  coun- 
ty;  W.  a.  Lauder,  Judf*. 

Action  Xxr  the  FUmo  Manntactuiing  Com- 
panj  ajEBlnat  WUUom  Root  X^alnUff  bad 
Judgment;  hy  dlreotlon  of  the  oonrt,  and  d»< 
fendant  apptals.  Affinaed. 

McCumber  &  Bogart,  for  appelant  W.  B. 
Puroell  and  L.  B.  SrerdsU,  for  re^ndent 

OORLISS.  J.-  Tba  aotlon  was  brought  to 
reoover  the  pnrchase  price  of  a  hinder  aeSA 
by  plalnttfF  to  def^dant  On  the  trial  a 
verdict  was  directed  for  tiie  plalntUC.  De- 
fendant appeals.  The  order  for  the  binder 
was  in  writing.  It  ccmstltiited  tbe  contract 
between  the  parties.  It,  In  substance  an- 
thorizee  and  requests  an  agent  of  tbe  idatn- 
tlff's  to  procure  for  defendant  a  harvester 
and  binder,  describing  It,  for  which  defend- 
ant agrees  to  pay  ?120  In  addition  to  freight, 
eta,  on  delivery  of  the  property.  The  order 
then  continues  aa  follows:  "I  understand 
that  the  machine  referred  to  Is  sold,  and 
that  I  am  purchasing  the  seme  subject  to 
the  following  warranty  and  agreement;  and 
that  the  agent  above  named,  as  well  as  the 
person  to  whom  I  deliver  this  Instrument, 
has  no  authority  to  add  to,  abridge,  or  to 
change  said  warranty  In  any  manner.  The 
warranty  Is  as  follows,  to  wit."  The  war- 
ranty ■  referred  to  states  that  the  binder  Is 
well  made  of  good  materials,  and  with  prop- 
er care  and  management  to  capable  of  doing 
as  good  work  as  any  other  machine  In  the 
maricet  Other  provisions  of  the  warranty 
will  be  referred  to  later.  The  execution  of 
tbSB  order,  and  the  delivery  of  the  maoUne 
theretmder,  were  admitted. 

Plaintiff  having  rested  without  proving 
that  tbe  bbider  was  well  made  of  good  mate- 
rials, and  WM  capable  of  doing  as  good 
work  as  any  other  machine  In  the  market, 
defendant  moved  to  dismiss,  on  the  ground 
that  plaintiff  had  failed  to  establish  per- 


formance  of  oondlUons  preeedeot  to  recov- 
ery. We  cannot  assent  to  his  Interpretadon 
of  the  contract  It  was  a  contract  of  sale 
and  purchase,  with  a  collateral  agreement 
omstltutlng  a  warranty.  The  burden  was 
on  defendant  to  show  a  breach  of  the  war- 
ranty; and  ev^  thm  he  could  not  defeat 
the  action  without  showing  that  he  had  com- 
piled with  tbe  conditions  of  the  warranty  to 
be  perfonned  on  his  part,  and  had  rescinded 
the  contract,  or  had  sustained  damages  by 
.reason  of  such  breach  of  warranty  equal  to 
or  exceeding  plalntUTs  claim.  The  parties 
Intended  that  the  title  to  the  property  should 
pass  on  delivery.  The  defendant  states  tat 
the  Older  signed  by  himself  that  he  under- 
stood that  the  machine  Is  sold,  and  that  he 
is  purcbastaig  it  subject  to  tbe  following  war- 
ranties, eta  mie  defendant  did  not  agree  to- 
buy  If  certam  condltionB  were  fulfilled.  He 
agreed  to  purchase  a  certain  machine,  and, 
when  It  had  been  delivered  to  and  accepted 
by  him,  he  was  obliged  thereafter  to  rely 
upon  the  warranty  as  any  other  purc^ser 
of  property.  He  must  i>erfbrm  its  condi- 
tions. He  must  either  rescind  or  daim  dam- 
ages tm  breadL  On  the  trial  defendant 
Hsked  leave  to  amend  his  answer  by  alleg- 
ing, In  snlntance,  that,  at  the  time  he  exe- 
cuted and  ddlTered  this  order,  one  Parsons, 
general  agent  of  the  plaintiff,  agreed  with 
defendant  that.  If  the  machine  did  not  do- 
good  woi^,  defendant  need  not  keep  It,  and 
that  eiKb  agent  hrformed  defendant  at  the- 
same  time  titat  defendant  would  not  be- 
bound  br  the  terms  of  the  written  order. 
Itils  request  was  denied.  In  this  there  was- 
no  error.  Defendant  could  not  vary  by 
parol  the  terms  of  the  written  contract 
This  talk  was  contemporaneous  with  the  ex- 
eoution  of  the  wntteg,  and  It  would  violate 
all  rules  of  evidence  to  allow  defendant  to- 
contradict  the  solemn  agreement  of  the  par- 
ties tn  this  manner,  it  was  not  error  to  re- 
fuse to  permit  defendant  to  plead  ^^t  he 
would  not  be  sufCered  to  prove.  Hie  de- 
fendant himself  stated  on  the  stand  that  he 
could  not  tell  when  he  had  such  a  conver- 
sation with  Parsons,  whether  t>efore  or  after 
the  execution  of  the  contract  &ud  that  he 
could  not  say  that  this  alleged  talk  was 
after  the  sigiiing  of  the  written  agreement 
Parsons  himself  was  not  asked  anything 
about  SQch  a  conversation.  There  was  there- 
fore no  competent  evidence  of  a  contract  In- 
dependent of  the  writing.  All  prior  and  con- 
temporaneous negotiations  and  talks  were 
merged  In  the  written  agreement  There 
was  no  attempt  to  prove  any  subsequoat 
modification  of  the  written  Instrument  or 
ftie  making  of  a  new  contract  after  the  exe- 
cution of  the  original  order.  Whether,  there- 
fore, Parsons  was  or  was  not  general  agent 
Is  entirely  immaterlaL  We  think,  however, 
the  court  did  not  err  In  excluding  the  In- 
qolries  as  to  the  scope  of  his  powers.  It  was 
imdisputed  that  his  employment  was  In  writ- 
ing, and  an  attempt  was  made  to  prove- 


Digitized  by 


Google 


8.  D.) 


XLLIS  0.  WAIT. 


985 


the  loes  of  thla  writing  wbkli  Aeflned  the  ex- 
tent of  PazKHis'  powers  u  ageait  Whttt 
authority  he  posMSsed  oould  be  proved  only 
by  the  best  evidaice^  Defendants  whole 
contention  that  the  wrlttoi  oontraot  was 
modifled  by  an  oral  acreement  with  Far- 
MOau  xests  upon  the  hypothesis  that  PaiBone 
was  geaml  »geat  It  Is  aftparent  trom  Iho 
teoord  that  he  was  not,  but,  on  the  ocmtrary, 
<wciqded  a  rery  subordinate  position  In  the 
employ  of  pliUntUf.  Tt»  order  contains  a 
statement  that  plalntlfF  onderstands  that  the 
agsnt,  Fanoni^  has  no  authority  to  add  to,' 
abridge*  or  thange  the  warranty  tn  any  man- 
ner. IhileHhewasagawralag«it,thmcciiild 
be  no  pretense  that  Parsons  oould  alter  the  eon- 
dttions  of  this  warranty  in  the  face  of  this 
«zpttctt  piOTiatou.  The  defendant  has  made 
ttiese  contentions  becaose  it  Is  apparent  that 
he  has  not  complied  wl^  a  material  prori* 
«ton  of  the  written  warrant,  nor  has  there 
4>een  s  walrer  thereof,  and  be  must  there- 
fore saffer  defeat  tf  he  Is  f on»d  to  stand  np- 
on  the  writtoi  Instrument.  The  warranty 
expressly  refpilres  the  d^endant  to  give 
written  notice^  stating  wherein  the  machine 
is  defeotlve,  to  tiie  agent  from  whom  it  Is 
rec^red,  and  also  to  the  "Piano  Mfg.  Co., 
at  Chicago.  DI."  Such  notice  was  nerer 
given.  It  was  not  waived.  There  was  then- 
fore  no  defense  to  the  action,  alttiou^  there 
may  have  been  a  breach  of  the  warranty. 
Defendant  cannot  take  advantage  of  encb 
breach  for  tlie  purpose  of  recovering  dam- 
ages, or  of  resdndtng  the  sale,  unless  he  has 
performed  the  conditlonfl .  which  the  war- 
ranty Imposed  upon  blm.  Tlie  breach  of  tte 
warranty,  ftdlowed  by  a  retom  of  the  prop- 
■erty,  constitnted  no  defense,  because  the 
plain tlflf  warranted  the  machine  on  the  con- 
dition that  defmdant  should  give  It  notice  of 
the  Ineacii  at  Its  bead  offlee.  and  this  omdl- 
tioQ  was  not  performed  by  defendant  Urn 
oontraet  does  not  give  the  def^idant  the  un- 
restricted rl^t  to  rescind  In  case  the  ma- 
inline falls  to  comply  with  the  terms  of  the 
warrants*  After  written  notice  the  company 
la  to  have  a  chance  to  remedy  the  defect; 
and  then,  If  It  wlH  not  do  good  work,  the 
def  aidant  has  for  the  first  time  a  right  to  re- 
turn the  machine.  Eivai  then  he  cannot  In- 
sist that  he.  should  have  back  his  money  or 
his  notes,  or  treat  the  ocmtract  as  ended  and 
his  liability  as  exttngnlAed.  The  eomiwny 
baa  the  <^tlon  to  agree  to  this,  or  to  famish 
a  new  machine  In  the  place  of  the  defective 
-one.  There  was  no  error  In  exclndlng  the 
offer  to  prove  by  defendant  Parsws*  declan- 
tlons  that  he  was  plaintiff's  general  agent 
It  was  mere  hearsay.  An  agent's  powers  or 
the  foot  of  agency  cannot  be  established  by 
the  agent's  own  decloratiOTs.  Such  evidence 
was  not  ccnnpetent  to  impeach  the  witness 
Parsons,  because  no  foundation  tor  impeach- 
m«tt  had  been  laid,  and,  being  defendants 
own  witness,  he  oould  not  be  impeached  by 
defoidant.  There  was  no  question  of  fraud 
4a  the  case.  Fraud  was  not  set  np  In  the  an- 


swer.  No  such  question  was  raised  upon  the 
trial  It  is  too  late  to  urge  It  here  for  the 
first  time,  uor  was  there  any  evldoice  of 
fraud.  The  judgment  of  the  dlstilet  court 
Is  afflnnsd.  All  oononr. 


KLLI8  v.  WATT. 

(Supreme  Court  of  Sooth  Dakota.  April 
18, 189&) 

RaooBD  ON  AprsAi>-I>isMis»AL— AsfliomnKT*  or 
Bbbob— NoncB  or  Appbal— Paoor  or  Bbhvjcb. 

1.  An  vpfml  will  not  be  dlunlited  beeause  the 
record  brought  to  this  court  by  appellant  U  not 
soffldeDUy  full  for  the  examination  of  the  main 
qnestfODi  of  error  assigned. 

2.  In  such  case  appeUaot  will  be  confined  to 
such  aasignmeDts  of  error  as  may  properly  be  con- 
sidered upon  the  record  preseoted. 

8.  The  omlBtloD  of  tbe  year  In  the  proof  of 
ssnrioe  ot  the  notioe  of  appeal  upon  tbs  clerk  Is 
not  material  where,  from  other  dates  upon  tbe 
notice,  it  is  plainly  svldent  when  It  was  Mtved  In 
fact,  and  that  suoh  omission  was  an  oversight 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Lincoln  county; 
F.  R.  Aikens,  Judge. 

Action  by  WUllam  Bills  against  Lacy  A. 
Walt  There  was  Judgment  in  favor  of  de- 
fendant, and  plaintiff  appealed.  Defendant 
moves  to  dlsmtss  the  appeal.  Motion  denied. 

0.  B.  Kennedy,  for  aroeUant  Joe  Klrt^, 
for  respondent 

KELLAM.  J.  Respondent  move«  to  dis- 
miss this  appeal  on  the  following  grounds: 

(1)  That  only  a  fragmentary  part  of  the  evi- 
dence uaed  upon  the  trial  Is  before  the  court; 

(2)  that  only  a  fragmentary  part  of  the 
charge  <^  trial  court  Is  here  presented  In 
the  record;  (3)  that  neither  the  Ull  of  ex- 
ceptions, nor  the  abstract  famished  to  this 
cotirt- purports  to  contain  all  of  the  evidence 
or  charge  of  the  court;  (4)  that  appellant's 
assignments  of  errors  are  each  and  all  based 
npon  the  Insufficiency  of  the  evidence  and 
errors  in  the  durge,  and  that  tbe  evidence 
and  charge  Is  not  before  tbe  coort;  (S>  that 
no  notice  of  appeal  to  this  court  has  been 
served  uptm  tbe  clerk  of  the  trial  court 

The  motion  must  be  denied.  If,  in  ai^ 
respect,  the  appellant  has  failed  to  bring  be- 
fore us  a  sufficient  record  to  fully  present 
any  or  either  of  the  questions  of  error  re- 
lied npon,  and  such  defects  are  not  supplied 
by  respondent's  abstract,  he  will,  to  the 
extent  of  such  failure,  lose  the  right  to  have 
snch  questions  reviewed;  but  this  would  not 
be  ground  for  a  dismissal  of  the  appeal 
Bank  r.  McKlnney,  (9.  D.)  45  N.  W.  Rep. 
208.  As  to  the  last  ground  the  appellant's 
abstract  states  that  the  notice  of  appeal  vraa 
duly  served  upon  the  <derk  of  the  court, 
and  respondent's  abstract  controverts  the 
fact  We  tberetore  examine  the  original 
papers,  (Noyes  v.  Lane,  [S.  D.]  48  N.  W. 
Rep.  822,)  and  find  upon  the  reverse  of  the 
ori^nal  notice  of  appeal  an  admission  of  Its 
service,  as  follows:  "Due  personal  serrloe 
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and  receipt  of  copy  admitted  this  24tli  day 
of  JUHiarT.  H.  H.  De  Long,  CleriL"  The 
bill  of  ezceptiona  was  settled,  as  appears 
from  the  certlflcate  of  the  trial  Judge,  in 
Aogost,  18B2.  The  notice  of  appeal  la  dated 
"Janaai7  24th,  1893."  It  Is  proved  by  affi- 
davit attached  to  have  been  serred  on  re- 
spondent's attorney,  "Jan.  24th,  A.  D.  1893," 
and  filed  In  the  clerk's  office.  "January  24. 
1893."  Under  these  drcumstances  It  la  evi- 
dent the  omission  of  the  year  in  the  <derk'8 
admission  of  service  was  simply  an  over- 
sight, and  we  do  not  regard  It  Important. 
There  Is  also  on  the  back  of  the  appeal  an- 
other admission  of  service,  signed,  "H.  H. 
De  Long,  Clerk,  by  D.  H.  Hawn.  Deputy." 
From  respondent's  argument  we  conclude 
that  the  main  question  he  desired  to  raise 
upon  this  last  ground  was  the  sufficiency  of 
the  service  of  the  notice  of  appeal  upon  the 
deputy  clerk,  but  the  admissions  of  the  serv- 
ice ut>on  him  by  the  clerk  hltnself  disposes 
of  that  question. 
Hie  motion  to  dismiss  la  denied. 


WILUAUB  at  aL  T.  HASBIB,  Sheriff,  et  at 
(Sapreme  Court  of  South  Dakota.  April  4, 1898.) 

CONVBTAXOS  FBOM  HUBBIND  TO  WlFB— VaLIDITT 
— CONIIDEBATION. 

1.  A  cDQveyanoe  made  by  a  hnsband  to  his 
wife  cannot  be  regarded  u  a  general  assignment 
for  the  •benefit  of  creditors,  with  preferences, 
when  the  record  falla  to  show  that  the  husband 
was  insolvent  at  the  time  the  oonveyance  was 
made,  and  that  the  property' so  tranaferred  did  not 
oonautDte,  sabstaaUi^,  all  the  grautor's  prop- 
erty. 

2.  Under  the  existing  polioy  of  onr  law  a  wife 
may  deal  with  ,ber  husband,  as  regards  ber  sepa- 
rate estate,  upon  the  same  terms  as  thoaah  that 
relatlonsliip  had  no  existence,  subjeot  to  the  qual- 
IflcatioD  named  In  section  2590,  Com  p.  Laws. 

8.  A  transfer  of  a  considerable  portion  of 
property  by  a  debtor,  when  in  failing  circum- 
stances, to  his  wife,  immediately  after  acquiring 
it,  excite  suspicion,  and,  unexplained,  may 
raise  a  presumption  of  fraud.  But  parties  may  al- 
ways come  in,  and  rebut  the  presumption,  by  show- 
ing the  utmost  good  faith  in  the  transaction. 

4.  When  the  wife  is  a  bona  flde  creditor  of  tbe 
husband,  he  has  the  right  to  secure  or  pay  her  as 
any  other  creditor;  and  a  conveyance  of  property 
made  to  her  for  that  purpose  will  not  be  defeated, 
evea  if  tbe  husband  baaafraudulent intent,  unless 
the  wife  has  knowledge  of  that  facL 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Hughes  county; 
H.  G.  Fuller,  Judge. 

Action  by  Annie  E.  WlUlams  and  another 
against  George  W.  Harris,  sheriff,  and  the 
John  PritzlaH  Hardware  Company,  to  re- 
strain a  sale  of  property  on  execution, 
riaintlffs  had  Judgment,  and  defendants  ap- 
peal. Affirmed. 

H.  B.  Dewey,  for  appellants.  C^wford  A 
De  Ijand,  for  respondoit. 

BENNETT,   P.   J.   On   the  5th   day  of 
August,  1885,  W.  B.  Williams,  the  husband  of 
Annie  E.  Williams,— one  of  the  plaintiffs,— 
the  owner  of  a  stock  of  hardware 


dtuated  fn  Pierre,  S.  D.  On  that  day  be 
traded  this  stock  to  one  Prentice  for  an  un- 
divided one-third  Interest  In  10  acres  of  land, 
on  undivided  one-third  Interest  In  30  lots  In 
Prentice  and  Pettigrew's  addition  to  the  city 
of  rlerre,  and  a  quarter  section  of  land  rix 
ndlea  from  tbe  dty.  On  ttw  same  day  the 
trade  was  made,  Williams  owned  another 
section  of  land  near  Pierre,  some  lots  In 
Harrold,  some  blils  recdvable,  and  some  ac- 
counts against  varioos  persona  Soon  after 
taking  the  deed  from  Prentice  of  the  above- 
described  property,  Williams  executed  a 
deed  to  his  wife,  Annie  E.  Williams,  one  of 
the  plalntilb,— transferring  to  her  t2ie  nn- 
divided  one-third  interest  in  the  lots,  and  tlie 
undivided  one- third  Intraest  in  the  10  acree 
of  land,  for  an  alleged  conrideratlon  of 
91,800,  which  deeds  were  duly  recorded 
August  5,  1885.  At  the  time  said  deed  was 
executed,  W.  B.  Williams  waa  In  falling 
drcnmstances,  and  his  wife  knew  he  waa 
owing  several  debts,  and  that  times  were  dull, 
but  did  not  know  he  was  insolvent,  or  any 
of  the  particulars  In  regard  to  his  flnanctol 
condition.  About  a  year  prior  to  the  trau- 
fer  of  the  stock  of  hardware  by  '^lliams 
to  I^rentlce,  Williams  had  a  partner  by  the 
name  of  John  Pryce,  and  they  were  d<dng 
business  under  the  flrm  name  of  Williams 
&  Pryce  It  la  alleged  that  the  flrm  borrowed 
mou^  from  Mrs.  Annie  H.  Williams,  for 
which  the  flrm  gave  her  its  promissory  notes. 
Soon  afterwards  the  Orm  dissolved,  and 
WUUams  continued  the  busIneeB  In  his  own 
name,  assuming  the  firm's  debts.  It  is  also 
sfleged  that  Williams  borrowed  money  from 
his  wife,  for  whldi  she  held  his  note.  On 
August  5,  1885,  It  is  alleged  there  waa  due 
on  their  notes  the  sum  of  91,000;  On  that 
day  Mrs.  Williams  surrendered  up  and  can- 
celed their  several  notes,  whl<dt  irere  paat 
due,  and  accepted  the  deed  to  the  above- 
described  property  In  full  payment  of  them. 
The  appellant  the  John  Pritalaff  Hardware 
Company,  being  a  creditor  of  the  flrm  of 
WlUlams  &  Pryce  and  WlUlam  B.  Williams, 
began  a  suit  to  recover  an  ordinary  money 
Judgment  against  them  on  the  17th  day  of 
August,  1885,  and  attached  the  property  de- 
scribed in  the  deeds  from  WUUams  to  his 
wife,  Annie  Si.  WlUlams.  After  a  hearing 
upon  the  merits,  said  attachments  were  va- 
cated and  set  aside  on  the  19th  day  of  Sep- 
tember, 1885,  but  the  above-named  appellants 
did  not  recover  Judgments  on  their  claims 
against  WUUams  &  Pryce  and  against  said 
WlUlams  untU  January  11,  1886;  and  said 
Judgments  were  not  docketed  until  the  14th 
day  of  January,  1886,  on  which  day  execu- 
tions were  Issued,  and  placed  In  the  hands  of 
George  W.  Harris,  sheriff,  another  of  the 
appellants,  who  levied  said  executions  on  the 
property  conveyed  to  Mrs.  WUUams  by  the 
deed  of  August  6,  1885.  On  the  8th  and  13th 
days  of  April,  1886.  tbe  said  Harris,  as 
sheriff,  sold  said  property  to  tbe  appeUants* 
the  Pritzlaff  Hardware  Company,  and  dft* 
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llTered  to  tbem  certificates  of  sale  therefor, 
which  have  been  recorded.  Tlie  plaintiff 
brought  this  action  to  cancel  these  certifi- 
cates, and  annnl  all  the  proceedings  in  rela- 
tion to  the  sale  of  this  property  by  the  sheriff. 
The  defendant  answers,  denying  the  validity 
of  the  sale  and  deed  made  by  WlUlams  to 
his  wife  on  the  5tb  day  of  Atigast.  1886,  and 
alleges  that  It  was  fraudulently  and  coi- 
luslvely  made  with  Intent  to  hinder,  delay, 
and  defraud  the  creditors  of  W.  B.  wmiama, 
the  husband,  and  adcs  that  the  deed  be  ad- 
judged null  and  vt^d,  and  of  no  effect 
Upon  the  hearing,  Judgment  was  rraidered 
In  the  court  bdow,  nT'PT'^n^g  the  sale  under 
the  execution,  and  the  certificates  were  set 
aside  and  canceled,  and  the  defendant 
Joined  from  asserting  any  claim  to  said  lands, 
or  interf«lng  with  the  peaceable  enjoyment 
thereof  by  the  plaintiffs,  from  whlcli  Jtidg- 
ment  tUs  appeal  Is  tak^ 

In  th^  argument  before  this  court  the  ap- 
pellants contended  (1)  that  the  conveyance 
made  by  William  B.  WUUams  to  hla  wife  rai 
the  6th  day  of  Almost,  1886,  should  be  re- 
garded as  a  general  assignment  for  the  bene- 
fit of  creditors,  but  with  preferences,  which 
Is  forbidden  by  section  4660,  Gomp.  Laws. 
We  fed  Tery  doubtful  If,  upon  this  record, 
appellants  are  In  position  to  make  this  con- 
tention. The  whole  theory  of  appellants'  an- 
swer, the  theory  upon  which  the  case  was 
tried  in  respect  to  the  defense,  was  that 
the  deed  from  Willlama  to  his  wife  was  void 
because  In  fraud  of  creditors,  and  the  relief 
asked  In  the  answer  is  tliat  the  said  deed 
be  dedared  fraudulent  and  of  no  effect, 
and  that  the  sheriffs  certificate  of  sale  un- 
der the  execution  be  declared  good  and 
operatiTe  against  this  property,  and  tliat  the 
sheriff  be  directed  to  execute  a  deed  of  the 
same  In  porsnance  of  such  sale  and  certifi- 
cate. The  findings  of  the  trial  court,  and 
appellants*  exceptions  thereto,  were  made 
upon  the  issues  thus  presented.  The  appel- 
lants' assignments  of  error  are  all  upon  the 
same  theory,  and  go  to  allege  error  In  the 
trial  court  In  not  finding  and  holding  that 
the  deed  from  Williams  to  his  wife  con- 
veyed nothing  to  her,  and  that  the  sheriff's 
sale  did  convey  it  to  the  defendants  as  pur- 
chasers at  such  sale.  The  contention  now 
made  in  argtunent  In  this  court,  that  such 
deed  from  Williams  to  his  wife  did  convey 
the  title  to  her,  but  In  trust  for  the  benefit 
of  creditors  generally  of  the  grantor,  Wil- 
liams, seems  Inconsistent  with  apiKllanta' 
position  In  the  court  below,  and  we  think 
su<A  queatioh  was  never  presented  to,  or 
considered  by,  that  court  But  paaedng  this, 
and  treating  the  question  on  Its  merits,  we 
think  the  contention  Is  not  maintainable.  It 
was  not  found  by  the  court  that,  when  the 
deed  was  made  from  Williams  to  his  wife, 
Williams  was  Insolvent,  but  It  is  affirmative- 
ly found  that  the  property  so  transferred 
did  not  constitute  nil  the  grantor's  proporty. 
This  want  of  finding  as  to  WlUiams'  In- 


solvency at  the  time,  and  the  affirmative 
finding  that  he  still  had  other  property  be- 
sides that  so  conveyed  to  his  wife,  were  not 
excepted  to,  but  acqmeeced  in,  1^  appel- 
lants. Up<m  such  a  record,  we  do  not  think 
the  conveyance  from  inmiiams  to  bis  wife 
could  be  construed  to  be  an  aarignment  fbr 
the  benefit  of  his  creditors. 

The  appellants  further  contend  that  the 
conveyance  of  the  lands  and  lots  made  by 
Williams,  the  husband,  to  his  wife,  was 
fraudulent,  and  was  made  to  hinder,  delay, 
and  defraud  creditors,  and  therefore  void. 
"Fraud"  is  a  difficult  thing  to  define.  CourtiB 
have  Bklllfully  avoided  giving  a  precise  and 
satisfactory  deflnitloa  of  It,  so  various  are  Its 
forms  and  colors.  It  Is  sometimes  said  to 
consist  of  "any  kind  of  artifice  employed 
by  one  person  to  deceive  another;"  conduct 
tliat  operates  prejudicially  on  the  rights  of 
another,  or  withdraws  the  property  of  a 
debtor  from  the  rraCh  of  (^editors.  Mc- 
Eibbln  V.  Martin,  64  Pa.  St  866;  Shoe- 
maker V.  Cake,  88  Ya.  6,  1  S.  B.  Rep.  387. 
It  is  to  be  inferred,  or  not,  according  to  the 
special  circumstances  of  every  case.  It  Is 
the  Judgment  of  law  on  l^cts  and  In- 
tents. Pettibone  v.  Stev^  16  Conn.  26; 
Sturtevant  v.  Ballard,  9  Johns.  8^  Its  ex> 
istence  is  oft^  a  presumption  of  law  from 
admitted  or  established  facts,  lrreai>ectlve  of 
motive,  and  too  strong  to  be  rebutted.  Bel- 
ford  V.  Crane,  16  N.  J.  Bq.  266.  Fraud  is 
always  a  question  of  fact,  with  reference 
to  the  Intentions  of  the  grantor.  Where 
there  Is  no  fraud,  tliere  Is  no  infirmity  In 
the  deed.  Every  case  depends  upon  its  dr^ 
cumstances,  which  are  to  be  carefully  scru- 
ttuized.  But  the  vital  question  is  always  the 
good  faith  of  the  transaction.  There  Is  no 
other  test  U.  S.  v.  Amlstad,  16  Pet  684; 
Loyd  V.  Fulton,  91  U.  S.  486;  Humes  v. 
Scrug^,  94  U.  S.  22;  Knowlton  v.  Mlsh,  8 
Sawy.  627,  17  Fed.  Rep.  198.  To  establish 
fraud  the  evidence  is  almost  always  drcnm- 
stantial.  From  the  nature  of  the  case.  It 
can  rarely  ever  be  proved  otherwise;  and  if 
the  facta  and  drcumstances  surrounding  the 
case,  and  directly  proven,  are  such  as  would 
lead  a  reasonable  man  to  the  conclusion  that 
fraud  in  fact  existed,  this  Is  all  the  proof 
which  the  law  requires. 

The  above  may  be  considered  the  general 
principles  In  relation  to  fraud,  as  applied  to 
the  ordinary  transactions  of  life.  The  ques- 
tion of  dishonesty  in  this  transaction  rests 
scAely  upon  the  ground  that  It  was  made  by 
an  Insolvent  debtor  to  his  wife.  Husband 
and  wife  have  been  made,  by  le^slation,  In- 
dependent legal  personages  In  most  if  not 
all,  of  the  states;  the  statutes  conferring  upon 
married  women  the  power  to  hold  and  con- 
vey property  much  the  same  as  though  they 
were  single.  This  fact  has  sometimes  en- 
couraged husbands  to  confide  to  the  keeping 
of  their  wives  property  which  should  have 
been  turned  over  to  the  creditors  of  the 
husband.  A  debtor,  when  threatened  wltb 
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buolTencT.  natntally  reposei  conflcleiiee  In 
his  wife,  and  there  may  be  Instaucefl  when 
she  becomes  wrongfully  posseeaed  of  funds 
and  property  which  the  law  says,  of  rt^t, 
Bhonld  be  dlrerted  to  the  paymeot  of  tb* 
husband's  debts;  bat  as  was  said  la.  Pattan 
r.  Conn,  114  Fa.  St  183,  6  Atl.  B«p.  468. 
"A  wife  can  become  an  honest  creditor  of 
her  hnsband,  and  he  may  pay  an  honest  debt 
to  her,  though,  as  to  othor  creditors,  the 
claims  may  appear  stale  and  andent."  Ux 
many  respects  a  wife  may,  mder  the  ecdst 
tng  pcUcy  at  the  law,  deal  with  her  basbaiid, 
as  regards  her  se{>arate  estate,  upon  the  same 
texioB  as  thoa^  the  relationship  had  no  ex- 
istence. Thns,  in  a  recent  case  in  Hassa- 
chusetts.  (Bank  r.  Tavcner,  180  Uass.  407,) 
in  which  the  opinion  was  rendered  by  (Met 
Justice  Qray,  now  one  of  the  Justloes  «t  the 
snpreme  court  of  fbe  United  States,  it  was 
decided  tliat  where  the  wife  loaned  her 
hnsband,  upon  the  promise  of  repayment, 
money  constttntlnc  a  part  of  her  separate 
estate,  a  conveyance  of  land  made  by  him  to 
her  throDgSi  a  third  person,  in  repayment  of 
such  loan,  and  free  from  a  fraodolent  de- 
sign,  woidd  be  Talld*  against  his  creditors. 
See,  also,  Medsker  t.  Bonebrake,  106  U.  & 
66,  3  Sup.  Ot  Bdk.  851;  Tomlinson  T.  Mat- 
thews, 08  ni.  178;  Jewett  t.  Not&ware.  30 
Hun.  1&4;  Frencii  t.  MoUey.  63  Me.  826; 
OrablU  T.  Moyer.  4fi  Pa.  St  530;  Lanffford 
V.  'xnuTlby.  60  Iowa.  105,  14  N.  W.  Rep. 
136.  Transactions  between  husband  and 
wife,  to  the  prejudice  of  the  husband's 
creditors,  howerer,  are  nanally  fanned 
dosely  Iqr  the  courts,  and  the  good  faith  in 
them  must  be  clearly  established.  As  was 
observed  in  tbe  case  of  Hozle  t.  Price,  81 
Wis.  86,  "on  account  of  the  great  facilities 
which  tbe  marriage  relation  affords  tot  the 
commission  of  fraud,  these  transactions  be- 
tween husband  and  wlffe  diould  t>e  closely 
examined  and  scrutlnlxed,  to  see  tiiat  th^ 
are  fair  and  honest  and  not  mere  contrir- 
ances  rescMted  to  for  the  purpose  of  ^dng 
the  husband's  property  beyond  the  reach  of 
creditors."  In  all  such  cases  the  parties 
are  imder  the  temptation  to  do  themselves 
more  than  Justice.  In  Post  r.  Stiger,  29  N. 
J.  Eq.  556,  the  court  says:  "A  claim  by  a 
wife  against  tbe  husband,  first  put  in  writ- 
ing when  his  liabilities  began  to  Jeopardize 
bis  future,  should  always  be  regarded  with 
watchful  Buaplclon,  and  when  attempted  to 
be  asserted  against  creditors  upon  the  evi- 
dence of  the  parties,  alone,  uncorroborated 
by  other  ptoot,  should  be  rejected  at  once, 
unless  th^  statements  are  as  full  axul  eon- 
vinctng  as  to  make  tbe  fairness  and  Justice 
of  the  claim  manifest**  Lee  v.  C<^.  44  N. 
J.  Bq.  328, 15  Atl.  Rep.  581.  A  transfer  of  a 
considerable  portion  of  property  by  a  debtor, 
when  In  failing  drcumitamces,  to  his  wife, 
Immediately  after  acquiring  it  may  excite 
susi^don,  and,  unexplained,  may  seem  a  pre- 
sumption of  fraud.  But  parties  may  always 
come  In,  and  remove  all  taint  of  su^idon, 


by  slMrKlng  the  utmost  good  lUth  to  tbe 
tTaBsa<^on.  In  tbe  case  at  bar  ttie  plaintiff 
has  shown,  in  a  very  clear  and  convincing 
manner,  that  she  on  several  occadons  had 
loaned  lier  husband  various  amounts  of 
money  to  assist  him  In  carrying  on  his  busl- 
neas,  and  that  these  several  amounts  were 
evidenced  by  his  promissory  notes,  wtiidi 
were  •  unpaid  on  the  day  tbe  transfer  in 
question  was  made.  Th^  be  stated  to  her 
that  he  had  sold  his  stock  of  goods  for  this 
property  and  several  tracts  of  land;  ttiat  be 
was  uuaUe  to  pay  her  the  mon^  due  ber  in 
cash,  but  he  would  give  her  this  real  estate 
tot  the  notes  she  held  against  blm.  This  stie 
assented  to,  and  the  transfer  was  made. 
Furttiermore,  the  plain  tiff  shows  tiiat  tlie 
money  loaned  to  her  hnsband  was  of  her 
own  separate  estater^on^r  obtained  by  her 
from  her  father's  estate,  and  money  earned 
by  her  teaching  8chool,~and  that  none  of  It 
came  from  her  husband.  The  separate  prop- 
erty rt^ts  of  hustiand  and  wUSs,  and  their 
independence  from  each  otbor  In  boafnes* 
transactbrns,  are  carefaBy  defined  and  es- 
tablisbed  by  our  statutes.  Bee  secttens  2060, 
2680,  2503,  2694,  2600,  Oomp.  Lawa 

Even  the  fact  that  the  bDsiwmd  has  a 
fraudulent  Intent  win  not  defeat  the  tttle. 
unless  the  wife  knows  be  has  such  fraudulent 
Intent  In  tbe  case  of  ManvCacturfng  Co.  v. 
Mastln.  (Iowa,)  39  N.  W.  B«p.  219;-a  ease 
dearly  In  pdnt— t2ie  court  said  <a  tlw  wife: 
"She  was  a  creditor  of  her  hnAoDd.  and  be 
had  the  rlgbt  to  secure  and  pay  ber,  as  .  any 
other  creditor.  He  conveyed,  and  she  ac- 
cepted, land  in  payment  tor  snch  Indebted- 
ness; and  it  is  immaterial  If  her  hnsband  did 
at  the  same  time  sell,  substantially,  all  tbB 
propwty  he  had,  and  it  Is  tmmatwtal  If  it 
was  done  hastily,,  with  an  apparent  design  to 
place  the  tltls  of  the  proper^  beyond  Oie 
reach  of  the  plaintiffs,  for  the  reosm  that 
Robert  Martin  had  tbe  right  ta  prefer  one 
creditor  to  another,  and  bis  wife  had  tbe 
rl^t  to  Insist  on,  and  accept  all  she  was 
legally  entitled  to.  The  value  of  the  land 
did  not  exceed  the  amount  of  ttte  indebted- 
neso."  See,  also.  Buhl  v.  Pecfc.  (Mich.)  37 
N.  W.  Bep.  876;  Deertng  v.  Lawrence,  (Iowa.) 
44  N.  W.  Rep.  800.  In  the  ease  at  bar  the 
testimony  of  Mrs.  Tmilams  and  the  testimony 
of  Williams  is  dear  and  undiexmted  tiiat  the 
purpose  and  Intent  In  making  tb»  ttaaafex 
were  for  the  payment  of  the  money  loaned 
by  the  wife  to  the  firm  of  Williams  A  Pryce 
and  to  William  B.  WilUams,  the  grantor. 
Under  the  tteta  estabUabed  by  the  eridokoa 
the  court  below  was  cleariy  rl^t  in  Us  jody- 
meut,  and  U  la  affirmed. 


BTATB  r.  OABSIDT. 
(Supreme  Court  of  South  Dato>ta.  April     1801.  > 

Rescuinq  Fropebtt  pkom  Offiobb  Hstn  mron 
EXBOOTION— Validity  ot  Lett— E!tidb!»c«. 
1.  On  tbe  trial  of  a  party  cbaived  wltb  unlaw- 
fully and  willfully  toklDg  penouu  property  from 
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the  CQBtodv  and  Cb&rge  of  an  ofSeer,  la  violation 
of  scotfoa'eSPa^  Oomp.  Laws,  proof  of  tbe  rendi- 
tion of  a  legal  judgmeDt  is  oot  required.  It  is 
sufttcient  to  prove  tnat  the  process  aoder  which 
the  ottcer  elalma  to  have  the  property  la  ohargre 
Is  valid  on  its  faee. 

3.  Ad  exsoution  which  appears  upon  Its  faoe 
to  have  been  issued  by  the  clerk  of  the  circuit 
court  of  **HamUD  county,  state  of  South  Dakota, " 
since  the  admlsslOB  of  aootb  Dakota  as  a  state, 
will  oot  be  held  void,  though  issued  in  the  name 
of  the  "Territory  of  Dakota. "  Buch  irregularity 
is  held  amendable,  and  the  execution  properly  ad- 
miitnl  in  evidence  in  tbe  trial  of  this  case. 

8.  Wben  an  otDcer,  in  makiox  a  levy,  under  an 
•exeoution,  upon  a  large  quaatUy  of  grain  in  a 
granary,  forces  open  the  doors  of  tbe  granary,  lev- 
els off  and  estimates  tbe  quantity  of  grain,  and 
aerves  notice  of  such  levy  npeii  the  party  bavlng 
tbe  cbAr»e  and  control  of  tbe  granaty  and  proper- 
ty, be  thereby  acquires  tbe  custody  and  charge  of 
•ucb  grain,  as  against  one  who  has  actual  notice 
of  sQch  levy,  ana  who  aubseqnantly  remoTea  the 
same  tnm  this  granary,  and  oonvvrta  It  to  his  own 
use. 

4.  In  this  state  the  owner  of  personal  property 
levied  on  by  an  ofBeer  holding  an  exeentlon  Issned 
against  another  party  cannot  rightfully  take  It 
f rem  tiie  eostody  and  obarge  of  suob  ofBcer,  even 
though  he  may  do  so  wltbont  a  breach  of  tbe 
peace.  Be  must  assert  hla  tltto  to  lach  property 
oy  l^TBl  prooeedings. 

(Syllabus  by  tbe  Court) 

Error  to  circuit  coorC,  Deuel  county;  J. 
O.  Andrews,  Judge. 

Nell  Cassldy  was  convicted  of  unlawfully 
taking  personal  property  from  the  custody 
of  an  office,  and  brings  wror.  Affirmed. 

J.  P.  GbMnCi  A.  B.  Allen,  sad  Van  Bv- 
fclik  ft  WMden,  Cor  pSalatlfl  In  «Tor.  Bob- 
crt  DoUaid,  Atty.  Oen.,  and  George  H.  Mar- 
tptiB,  Hot  dtflsndBnt  In  error. 

OOBBOfS,  J.  The  plalnttff  In  error  va«  to- 
dieted  It  grand  Jury  ct  Deod  ooanty  fW 
tmlawftOIr  and  wOlfiilly  taking  1,1S0  tnnliela 
at  oatn  and  aoo  tvoahela  of  tnrlejy  from  tbe 
coBtody  of  tbe  Aeilfl  of  Deuti  comiQr,  al- 
lied to  bane  been  levied  upon  and  in  the 
custody  of  taSA  ■herUr  under  and  by  virtue 
of  an  e»oatlon  In  hla  hande,  In  Cavor  of  tike 
Qoehet  Bank,  agabut  Stfbn  OarroU  and  others. 
A  trial  was  bad,  reanltlng  In  a  rerdlot  agalnat 
the  defendant,  vp<m  yrhk^  be  vaa  oemtenoed 
to  pay  a  fine,  and  be  noir  briuga  tha  case  to 
tbte  court  for  review  ob  writ  of  error, 

The  tndtotment  waa  found  under  aeetftm 
6336,  Gompi  Lowst  Which  reads  aa  followa: 
*^very  person  who  willfully  Injures  or  de- 
stroys, tabes  or  attempta  to  take,  or  asatets 
any  other  person  In  taking  or  attempting  to 
take,  firom  the  oaatody  of  any  officer  or 
person,  any  personal  property  WWdti  sooti 
officer  or  person  has  In  ofaatge  under  any 
proceaa  Of  Iftw,  la  gnll^  of  a  ndBdemeonor.** 

The  questions  raised  by  tbe  amignment  of 
errors  for  onr  determlnatlfm  may  be  stated 
as  fbtiows:  CD  Was  the  oertlfled  traiuorlpt 
of  tbe  docket  entry  of  tbe  Judgment  from 
the  cierk's  offlee  of  Hamlin  ooonty,  ffled  and 
docketed  in  the  office  of  tbe  clerk  of  the 
covrt  In  Deoel  county,  pn^riy  admitted  In 
evidence?  (2)  Vas  tbe  exeentSon  In  this 
cnee  properly  admitted  in  evidence?  0) 
v.Mn.mm.o-Io— 53 


Were  &e  acts  of  the  sheriff  In  maJcIng  the 
levy  such  as  to  constltate  a  voUd  levy,  as 
ag^ttst  the  plotntur  In  error?  (4)  Has  a 
person  a  legal  rli^t  to  take  peaceable  poe- 
sesdon  of  bis  own  property,  whldh  la  in 
custody  of  an  officer  under  process  of  law 
Issued  against  anotber  party? 

1.  On  Ibe  trial  the  state's  attorney  g&re 
In  evidence  a  certified  transcript  of  tiie  Jtidg- 
ment  docket  in  ma  case  of  tiie  Quebec  Bank 
v.  J(An  Garrcdl  and  others,  from  the  office 
of  the  dlertc  of  courts  of  HftmiiT^  county,  and 
filed  and  docketed  tai  the  <^ee  of  Ibe  clerk 
of  conrte  of  Deoel  county*  This  was  ob- 
jected to,  but  upon  wbat  grounds  Is  not 
stated  In  ttie  abstract  If  It  was  necessary 
to  prove  the  extotence  of  a  legal  Judgment 
In  the  eaae,  we  tbbik  tbe  transcript  of  tbe 
Jndgmwt  docket  was  deaily  Insnffldoit  to 
cetabUah  that  fact  But  we  are  of  the  opin- 
ion that  fhe  proof  of  a  vthd  Judgment  ms 
not  neoesBary.  It  was  essential,  however, 
to  prove  ttut  tbe  sheriff  <a  Deoel  ooonly 
levied  upon,  and  had  In  bis  cbai!ge  and  ous- 
tody,  the  property  alleged  to  have  been 
taken  by  the  plalntUT  In  error,  under  process 
vaUd  upon  its  fftoe.  PosMl^,  It  was  not 
only  necessary  to  offer  In  evidence  tbe  exe- 
cution, but  to  prove,  abM^  Uiat  s  transcript 
of  the  jQdgxnoit  dO(&et  had  been  filed  tn  the 
offloe  of  tbe  cleik  of  oonrt  of  Deoel  ooim^, 
and  docketed  in  fhftt  ooonty.  But  It  Is  not 
necettaiy  to  decide  that  qnestlon  at  this 
time.  Beotloii  1014,  Oomp.  Law^  pnvldeB 
that  an  etecntlen  may  be  Issued  to  tbe 
eberilf  of  any  ootmty  wbere  tbe  Judgment 
la  docketed;  and  section  IK104  provides  Quit 
a  judgment  may  be  docketed  in  any  ofber 
ootmty  open  filing  wltb  flke  cleric  of  the 
court  of  said  county  a  transffllpt  of  tbe  orig- 
inal dodcet  If  proof  at  ibe  filing  of  the 
transcript  was  necessary,  tbe  tr&nsoript  of 
tbe  Judgmrat  dodtet  of  ^mBn  cotmty  was 
competrait  evidence,  and  waa  property  ad- 
mitted as  a  link  tai  tbe  Chain  of  evldooe  to 
prove  that  tbe  Sheriff  bad  in  bis  bands  pro- 
cess valid  upon  Its  face,  aa  Ibe  execution  was 
tasUed  by  tbe  clerk  ct  Hamlin  ooun^.  In 
the  absence  of  any  sbowtng  In  tbe  abstract 
to  the  contrary,  this  eoort  will  presume  that 
It  was  offered  tm  tbat  purpose.  Then  was 
therefore  no  em>r  Itt  admltttaig  tbe  tnns- 
oript  of  tbe  Judgmesrt  docket  In  eUdenoe. 

2.  Ibe  state's  attorney  also  fntrodwsed  In 
evidence  tbe  eKecaUon  m  ttie  case  of  tbe 
Quebec  Bank  v.  John  Carroll  and  otbeis, 
"which  said  alleged  execution  was  admitted 
In  evidenoe  over  tbe  objecflon  of  the  plaintiff 
In  errw."  Wbat  tike  i^ectlon  to  Its  admis- 
sion was,  does  not  appear  In  tite  abstract.  In 
tbe  tvlef ,  however,  of  tbe  teamed  eouasd  for 
tbe  plaintiff  m  error,  It  Is  Insisted  tbat  tbe 
execution  appean  to  have  beett  issued  bi  tbe 
name  of  the  "Territory  of  Dakota,"  Instead 
of  tbe  name  of  the  "State  of  Sotttti  Dakota,** 
and  an  examination  of  the  absttUct  shows 
sndt  to  be  the  ftict.  Tbe  yenne  of  Ae  ex- 
ecutlw,  however,  Is  "State  of  Sontfa  Dakota, 
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Hamlin  cotin^— as."  As  the  territory  of  Da- 
kota, as  snch,  bad  ceased  to  e^t  when  the 
execution  was  lB8ued,-4tB  territory  being  em- 
braced In  the  two  states  of  North  and  South 
Dakota.— we  ttalnk  the  error  was  clearly 
clerical,  and  amendable,  and  did  not  render 
Uie  execution  Toid.  Bean  t.  Lottos,  4  N. 
W.  Bep.  884,  48  Wis.  871;  Hlbberd  t.  Smith, 
SO  OaL  SU. 

8.  It  Is  further  cmtended  by  the  learosd 
counsel  for  the  itlalntUf  In  error  that  the 
property,  at  the  time  it  Is  claimed  It  was 
tal^  by  the  plaintUT  in  error,  was  not  In  the 
custody  of  the  sheriff,  as  the  same  bad  never 
been  properly  levied  on  by  the  sheriff,  or 
taken  Into  Us  custody.  The  facts  pertainlnr 
to  this  levy  are  stated  In  the  abstract  as  fol- 
lows: <mie  evidence  Introduced  by  the  state 
showed  that,  in  undertaJdng  to  levy  upon 
said  property  by  virtue  of  said  execution, 
tibe  said  sh^ff,  on  December  26.  1890,  went 
to  section  twoity-nlne,  in  the  town  of  Ha- 
vana, in  said  Deuel  county,  where  said  prop- 
erty was  situated,— the  same  being  grain  in 
the  granary  on  said  place;  that  he  entered 
the  npper  story  of  the  granary  by  pulling  the 
staple  and  opening  the  door,— the  same  hav- 
ing been  fastened  by  a  padlock,— leveled  oft 
the  grain,  and  estimated  the  number  of  bush- 
els tqr  compatbig  the  solid  contents  of  the 
grain  in  cubic  feet,  and  wait  out,  replacing 
the  staple,  and  Wving  the  door  fastened 
witti  the  loc^  he  fbond  there;  that  he  entered 
the  lower  story  cf  the  granaiy  by  pulUng 
the  door  far  enough  out  from  the  building 
at  the  bottom  to  effect  an  oitrance,  leveled 
and  measnred  ttte  grain  as  in  the  upper 
story,  went  ont  as  he  entered,  leaving  the 
door  fostened  as  he  found  it;  that  on  the 
same  day  be  served  written  notice  of  levy 
on  the  plaintiff  in  error  herein;  that  trom 
the  time  of  said  pretended  levy  until  Feb- 
ruary 20,  1801,  the  sidd  sheriff  did  not  visit 
the  premises  where  said  property  was  idt- 
uated.  did  not  remove  the  same,  but  left  It 
In  the  granary  where  he  found  It,  and  that 
the  said  granary  and  premises  were  In  the 
possession  and  omtrol  of  the  plaintiff  in 
error,  and  that  he  had  and  maintained  pos- 
session of  the  keys  to  the  locks  on  the  doors 
of  said  granary;  tliat  the  said  prt^erty 
during  said  time,  and  at  the  time  of  the 
alleged  taking  by  tbB  plaintiff  In  error,  was 
not  in  the  actual  Charge  or  custody  of  any 
person."  The  learned  court  below  Instructed 
the  Jnry,  In  substance,  that  the  acts  of  the 
dieriff  did  constitute  inch  a  legal  levy  and 
custody  of  the  proper^  as  the  law  required, 
as  against  the  plaintiff  In  error,  and  refused 
to  instruct  the  Jnry  as  requested  on  the 
part  of  the  plaintiff  In  error.  The  question 
hen  presented  is  an  Important  one,  and  one 
not  free  from  difficulty.  Sax^  an  exercise 
of  dominion  over  the  property  1^  the  offlcet, 
under  his  process,  as  would  make  him  liable 
as  a  tteapaaaer,  bat  tor  the  protectton  af- 
forded by  bis  writ,  will  ordinarily  consU- 
tnte  a  valid  levy.  Beekman  t.  Lansing,  8 


Wend.  400;  Green  v.  Burke,  28  Wemd.  490; 
Connah  v.  Hale,  Id.  466;  Baiter  v.  IMnntnger, 
14  N.  T.  270;  Richardson  v.  Rardin,  88  HL 
124;  Smith  V.  Nlles,  20  Vt  320;  Mbior  t. 
Herriford,  25  HL  344;  Havdy  v.  Lowry,  30 
HL  446.  The  acts  fhat  win  constitute  a  saf- 
fldent  levy  on  personal  propinly  depend 
upon  the  nature  of  the  property  levied  upon. 
A  levy  upon  small  articles  or  parc^  of 
goods  would  be  governed  a  somewhat 
different  role  from  that  applicable  to  the 
levy  upon  ponderous  or  bulky  artidea,  sudi 
as  com  in  ttie  crib,  grain,  lumber,  etc.  Minor 
V.  Herriford,  supra;  EEavdy  v.  Lowiy, 
supra;  Davidson  v.  Waldron,  81  DL  1^: 
Baricer  v.  Knidnger,  14  N.  T.  270i  in  the 
quite  recent  case  <tf  Richardson  v.  RanSn,  | 
88  m.  124,  the  supreme  court  of  miuols.  I 
in  a  wen-omuddered  case,  as  to  a  levy 
upon  com  in  the  crib,  says:  "The  evidence 
shows,  when  the  levy  was  made,  the  defend- 
ant in  ezecntton  was  at  the  cxfh,  getting  a 
load  of  com.  The  execntlcHi  was  served 
upon  him,  and  demand  made  ttuit  be  ton 
out  the  properly,  wbidh  be  refused  to  doi 
He  was  notified  fliat  the  levy  was  made, 
and  be  must  not  further  interfere  with  the 
com.  When  the  constable  indorsed  the  levy, 
he  proceeded  to  nail  boards  on  the  crib  so  as 
to  secure  the  com;  and  he  then  gave  puth 
lie  notice,  in  the  hearing  of  several  persons 
standing  near  the  crib,  that  he  had  levied 
upon  the  com,  and  that  It  must  not  be  dis- 
turbed. After  tUs  he  personally  notified 
appellant  that  he  had  made  the  levy;  and, 
when  the  appellant  ndMeqnently  totflE  and 
converted  the  com,  it  was  with  actual  knowl- 
edge that  the  oom  was  then  claimed  to  be 
levied  on,  and  liable  for  the  payment  of  the 
amount  of  the  «cecntlon.  The  constaUe,  | 
very  clearly,  did  that  which,  hot  for  the  ino- 
tectlon  of  his  writ,  would  have  made  him  a 
trespasser.  Not  oidy  was  the  nailing  of  the 
boards  on  the  crib  an  act  which.  If  unau- 
thorised, amounted  to  a  trespass,  but  It 
would  fliso  seem  that  the  actual  dondnlon 
which  he  oerdsed  over  the  propartr.  la 
prohlUtlng  its  use  by  the  defendant  In  ex- 
ecution and  others,  mi^t  be  regarded  as  con- 
stituting. If  unauthorised,  a  trespass.  Wlnt- 
rin^iam  v.  Lafoy,  7  Oow.  735;  Philip  v. 
Hall,  8  Wend.  610;  Connah  v.  Hale,  23 
Wend.  466.  It  would  undoubtedly  have 
be^  better  had  the  cfmstable,  after  maUng 
the  levy  and  nailing  up  the  crib,  placed  a 
notice  on  the  crib  that  the  cwn  was  levied 
upon,  yet  this  would  have  afforded  the 
appellant  no  more  knowledge  than  he  had 
that  the  levy  was  made.  It  does  not  seem 
that  there  could  have  been  any  doubt,  from 
the  facts  proved,  but  that  the  notice  of  levy 
bad  sufficient  publicity  given  to  It.  At  all 
evfflits.  we  are  of  opinion  appellant,  having 
actual  notice  of  the  levy  when  be  converted 
the  property.  Is  In  no  conditUm  to  oomplatai 
that  snffldiOit  publicity  ms  not  stvoi  to  tt." 
It  will  be  noticed  that  much  importance  Is 
attached  to  the  fact  that  the  party  alleged 
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to  have  taken  the  property  had  actual  notice 
of  the  lerj  hy  the  ofacer  mxm  the  property, 
and  that  "tt  was  claimed  to  be  levied  upon, 
and  llahte  for  tbs  payment  of  the  amount  of 
the  execution,"  and  that  each  party  was 
"In  no  condition  to  complain  tbat  snfflcient 
pubUd^  was  not  given,"  It  appears  In  the 
case  at  bar  that  tiie  sheriff  served  written 
notice  of  the  levy  on  the  plalntlfl  In  error 
on  the  same  day  the  levy  was  made,  so  that 
he  had  aetoftl  notice  of  such  levy.  Without 
at  ttds  time  deddUig  vhethw  or  not  the 
levy  made  by  the  dierlff,  and  bis  custody 
of  ttie  prop«rtr>  In  tUs  case,  wen,  sofflclent 
as  asalnst  a  sabseqaent  levy  1^  another 
officer,  or  sabseanent  purdiasers  In  good 
tallh  and  wlttumt  actual  notice  of  the  levy, 
we  are  of  the  opinion  that  the  levy  was  suf- 
ficient as  against  the  plaintiff  In  error,  who 
had  actual  notice  of  the  same.  The  acts 
of  the  sheriff  were  such,  we  think,  as  would 
bare  roidered  Urn  liable  as  a  trespasser 
If  not  protected  by  his  writ  He  entered  the 
granary  by  removing  the  staple  from  the 
door,  and  hai^led  some  of  the  wheat  by 
leveling  it  off,  and  making  an  estimate  of 
the  number  of  bnshela.  He  also  forced  open 
the  door  to  the  lower  stwy,  and  leveled  off 
the  barley,  and  made  an  estimate  of  the 
nnmbw  of  bushels  of  tiie  same  l^iking  Into 
consideration  the  fact  tbat  there  were  nearly 
1,500  bushels  of  iprain  levied  upon,  It  would 
seem  that  this  was  all  that  was  required  of 
the  sheriff,  in  making  the  levy,  In  the  first  la- 
stance.  The  property  was  present,  and  In 
view  ot  the  officer,  and  some  of  it  was 
moved,  in  the  bins,  by  him.  It  was  therefore 
in  the  possession  of  the  sheriff,  under  his 
control,  and  In  his  custody,  as  against  all 
persona  having  actual  notice  of  the  levy. 
Whethw  the  subsequent  acts  of  the  sheriff 
were  stiCh  hs  to  liable  blm  to  hold  the  prop- 
erty as  against  one  who  had  no  actual  knowl- 
edge c£  the  levy,  it  Is  not  necessary  now  to 
dodde.  We  are  of  the  opinion,  therefore, 
that  the  court  Instructed  the  Jury  correctly 
upon  this  question,  and  thai;  he  conmiltted 
no  error  in  refusing  to  give  the  instruction 
requested  by  the  plaintiff  In  error. 

4.  It  is  also  contended  counsel  for  the 
plaintiff  In  error  that  the  grain  levied  on  by 
the  sheriff  was  shown  to  be  the  propeity  of 
one  B.  B.  0.  Clarkson,  assignee  of  the  defend- 
ant in  the  execution,  and  that  the  plaintiff  in 
error,  as  the  managing  agent  of  said  Clark- 
son,  bad  the  right  to  retake  the  property, 
as  he  did  do,  without  committing  a  breach 
of  the  peace,  and  that  he  was  not  required 
to  take  legal  proceedings  to  assert  the  right 
of  hla  {Mineral  to  the  property.  The  court 
below  Instructed  the  Jury  upon  this  question 
that,  though  they  mii^t  find  that  Clarkson 
owned  tlie  grain,  the  plaintiff  In  error  would 
not  be  Justtfled  In  taking  it  from  tiie  sheriff 
as  the  eg&it  of  Clarkson.  The  court  also  re- 
fused an  Instruction  on  the  part  of  the  plain- 
tiff In  error  asaerttng  the  opposite  doctrine. 
In  Ne7  Totk.  and  pf^rhnns  some  other  states. 


the  doctrine  contended  for  by  the  counsel 
for  the  x^alntlff  In  error  has  been  held. 
Hyatt  V.  Wood,  8  Johns.  239;  Spencra  t.  Mo- 
Gowen,  IS  Wend.  200;  Shlpman  v.  Clark,  4 
Denlo,  440.  Bat  hi  New  Hampshire  (State  v. 
Hidiardaon,  88  N.  H.  208)  the  supreme  court 
Of  that  state  has  laid  down  a  contrary  rule, 
Bnt,  whatever  the  rule  may  have  been  at 
common  law,  we  think  the  legislature  of  this 
state  has^  by  the  adoption  ot  the  sectiou  un- 
Het  whldk  tile  plaintiff  in  error  was  indicted, 
settled  the  law  for  this  state  adversely  to 
the  doctrine  contended  for.  It  will  be  no- 
tloed  that  that  section  makes  no  exceptions, 
bat  makes  the  taking  of  property  from  the 
custody  of  the  officer,  whether  peaceably  or 
othen^se,  a  misdemeanor.  It  was  evldoitly 
the  hituLtion  of  the  leglslatare  to  require  all 
parties  who  mls^t  claim  ttfle  to  personal 
property  levied  on  Xjiy  the  shwlff  or  otiier 
pn^er  ofScer  to  assert  such  titie  by  legal 
proceedings  In  the  courts.  Ample  pro^ston  Is 
made  by  law  for  the  protection  of  the  rights 
of  third  parties,  where  property  may  be 
wrongfully  levied  upon,  or  seized  by  an  offi- 
cer under  process.  A  party  not  only  has  the 
right  to  proceed  by  an  action  In  the  nature 
of  the  old  common-law  action  of  trraipass, 
trover,  or  replevin,  but  he  msy  claim  the 
pn^erty  levied  on,  and  have  the  il^t  to  the 
same  tried  in  a  summary  manner  by  a  sher- 
iff's Jury.  Section  6125,  Oomp.  Laws.  Bind- 
tng  no  error  in  Uie  record,  the  Judgment  of 
the  circuit  court  Is  affirmed.  All  the  Judges 
concuning. 


SUITH  T.  CHICAGO.  H.  ft  BT.  P.  RY.  00. 
(Supieme  Govt  of  South  Dakota.  Aioll  18, 1898.) 
Dmnssure  Affhaii— Faujizb  to  Fms  Fapbbs. 
When  it  iB  shown  that  more  than  a  year 
hag  elapsed  slnoe  an  appeal  was  taken,  and  neitber 
the  original  papers,  oor  copies  of  the  same,  have 
been  filed  In  this  court,  and  it  Is  farther  ihown 
tbat  no  abstract  or  brief  waa  served  or  filed  for 
Dearly  a  year  after  the  appeal  was  taken,  and  no 
sufficient  explanation  or  ezouse  Is  offered  for  ttie 
delay,  this  coart  will  dismiss  tbe  appeal. 
(SyllabQS  by  the  Coart.) 

Appeal  from  circuit  court,  Bloody  county; 

F.  R.  Alkens,  Judge. 

Action  by  William  B.  Smith,  administra- 
tor of  the  estate  of  Fred  A.  Smith,  deceased, 
airalnst  the  Chicago,  Milwaukee  A.  St  Paul 
Railway  Company.  Defendant  had  Jndg- 
ment,  and  plaintiff  appealed.  Defendant 
now  moves  to  dlsmin  the  appeaL  Motlim 
granted. 

Lynn  ft  Sullivan,  Palmer  ft  Bogde,  and  F. 

G.  GUI,  for  appellant  Wlnsor  ft  Kittredge 
and  H.  H.  Field,  for  respondoit 

OORSON,  J.  A  motion  was  made  In  tills 
court  by  the  defendant  and  respondent  for 
an  order  dlsmisdng  tbe  appeal.  From  the 
affidavits  served  and  filed,  and  the  records 
of  this  court  it  appears  that  the  Judgment 
from  which  the  appeal  was  taken  was  ren- 
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dered  on  Jane  16,  1S91,  and  that  the  notice 
appeal  and  undertaking  on  appeal  were 
served  upon  the  attoraeys  for  respondent 
on  March  31.  1892.  It  further  appears 
that  neither  the  original  papers,  nor  copies 
thereof,  have  erex  been  filed  In  this  court, 
and  that  neither  an  aintract  nor  brief  was 
served  on  the  respondent's  attorneys,  or  filed 
In  tWs  court,  prior  to  March  14,  1393.  We 
think  that,  ujwn  the  facts  shown  by  the  re- 
spondent, the  motion  should  be  granted. 
The  rules  of  this  court  contemplate  that 
a  party  appeahng  miist  proceed  with  dlU- 
gence  in  brining  his  case  to  a  hearing  in 
this  court.  When  the  appeal  Is  perfected 
more  than  30  days  before  the  commence- 
ment of  a  term  of  tms  court,  the  appellant 
Is  required  to  see  that  the  orl^nal  papers, 
or  copies,  are  filed  In  this  court  at  least  15 
days  prior  to  the  commencement  of  the 
term,  and  to  serve  and  file  an  abstract  and 
brief  at  least  20  days  before  the  commence- 
ment of  the  term.  In  this  case,  although 
the  appeal  was  taken  on  March  31,  1892,— 
more  than  one  year  ago,— nether  the  orig- 
inal papers,  nor  copies,  have  yet  been  filed 
In  this  court;  and  although  the  October, 
1892,  term  of  this  court  was  held  several 
months  after  the  appeal  was  taken,  yet  no 
abstract  or  brief  was  served  until  March 
14th  of  the  present  year,  when  they  were 
promptly  returned  as  not  served  in  time. 
Notice  of  the  motion  seems  to  have  been 
duly  served  upon  the  attomeyB  for  the  ap- 
pellant, but  no  explanation  or  excuse  Is 
offered  for  the  delay  shown.  The  respond- 
ent Is  therefore  entitled  to  have  the  appeal 
dismissed,  but  without  prejudice.  Bank  v. 
Crouch,  (S.  D.)  53  N.  W,  Rep.  862;  Hime- 
baugh  T.  Same,  Id.  It  Is  therefore  ordered 
that  the  appeal  be  dlsndased,  vlOiout  preju- 
dice. 


BUCHANBCE  v.  SMITH. 
(SnpreoM  Oourt  of  Minnesota.  April  97, 189S. 
ICtmioiPAi.  Court  or  Hixkbapolis— JuBianioriON 

— SSTTINa  AbIDS  SHERin'S  BSTUBN—WUT  OF 

Bhtitdtioh. 

The  musiclpal  court  of  MlnneapoUi  held  to 
lutTO  jurisdiction  to  set  aside  a  sberilrs  return  of 
the  ezecDtion  by  him  of  a  writ  of  reetitutloD,  Is- 
sued to  enforae  a  judgment  of  that  ooart  in  pro- 
ceedings for  the  reoovery  of  demised  premises,  un- 
der chapter  84,  Geo.  St  1878;  such  return  being 
sbown  to  be  ontrue.  The  court  bad  authority  also 
to  enforoe  its  judgment  by  iBsning  an  alias  writ  of 
restltntioD. 

(Syllabus  by  the  Court.) 

Appeal  from  municipal  court  ot  Minne- 
apolis; Elliot,  Judge. 

Action  by  Anthony  Suchaneck  against  Eu- 
gene O.  Smith,  under  Gen.  St  1878,  c.  84, 
f  11.  to  recover  the  possession  of  real  estate. 
A  motion  to  set  aside  the  officer's  return 
of  the  writ  of  restitution  as  false,  and  issue 
an  alias  writ  of  restitution,  was  allowed, 
and  defoidant  appeals.   Order  affirmed. 


Albee  Smith,  for  appellant  B.  Bloom  and 
Hart  &  Brewer,  for  respondent 

DICKINSON,  X  This  respondent,  the  own- 
er of  certain  real  property  which  he  bad 
demised  to  the  appellant  for  a  term  of 
years,  Instituted  proceedings  in  the  mnnldpal 
court  of  the  of  Minneapolis,  punuant 
to  section  11,  a  84,  Gen.  St  1878.  to  recover 
possession  of  tile  premises,  for  default  of 
the  tenant  In  tiie  paymntt  oi  rent,  and  in  the 
performance  of  other  stipulations  In  the 
lease.  Judgment  was  rendered  for  this  re- 
spondent, and  a  writ  of  restitution  issued, 
which  was  returned  to  the  court  by  the 
sheriff  as  having  l>een  executed  by  him,  by 
ejecting  the  tenant  and  putting  the  land- 
lord in  possession.  Subseq,uently  on  motion 
made  by  the  respondent,  and  supported  by 
affidavit  alleging  the  falsity  of  such  return, 
and  after  hearing  upon  notice  to  the  ad- 
verse party,  that  court  by  Its  order  set  aside 
the  return  with  the  writ  upon  which  It  was 
made,  and  granted  an  alias  witt  o]t  restitu- 
tion upon  the  judgment  This  Is  an  appeal 
from  that  order. 

The  only  question  of  any  Importance  pre- 
sented on  this  appeal  Is  whether  the  munic- 
ipal court  had  power  to  thus  vacate  the 
return,  and  to  Issue  the  alias  writ  By  the 
law  creating  tills  court  it  la  declared  to  be 
a  court  of  record,  and  to  have  all  the  powers 
usually  possessed  by  courts  of  record  at  com- 
mon law,  subject  to  statutory  modifications, 
and  with  some  limitations  not  necessary  to 
be  referred  to.  Except  as  otherwise  pro- 
vided, It  Is  in  terms  vested  with  all  the 
powers  wldch  are  possessed  by  the  district 
courts  of  the  state,  and  all  laws  of  a  general 
natiu'e  are  made  generally  applicable  to 
that  court  It  Is  declared  to  have  full  power 
and  authority  to  Issue  all  process,  dvil  and 
criminal,  necessary  or  proper  to  carry  into 
effect  the  jurisdiction  given  to  It  by  law, 
and  Its  judgments  and  other  determinations. 
See  Sp.  Laws  1874,  c.  141.  It  Is  not  doiied 
that  the  court  had  jurisdiction  In  the  pro- 
ceeding for  unlawful  detainer,  and  the  valid- 
ity of  Its  judgment  therein  la  not  called  In 
question.  In  view  of  the  extent  of  the  power 
expressly  conferred  upon  the  court  as  above 
Indicated,  it  Is  considered  that  Its  action  here 
in  question  was  within  its  jurisdiction.  The 
court  had  tiie  general  power  of  courts  of 
record  to  correct  Its  record  of  the  proceed- 
ings, erroneous  or  wrongful ,  of  its  own  of- 
ficers, and  to  carry  Into  efiFect  Its  judgment 
for  restitution.  1  Black,  Judgm.  1 161;  Balch 
V.  Shaw,  7  Oush.  282;  Pay  v.  Wemc^,  8 
Oush.  815;  and  see  Berthold  v.  Pox,  21 
Minn.  51,  55;  Osborne  v.  Wilson,  37  Hlnn. 
8,  9,  32  N.  W.  Rep.  786;  State  v.  Macdonald. 
24  Minn.  48.  The  judgmmt  being  shown 
not  to  have  been  In  fact  executed,  and  It  ai>- 
pearlng  that  the  record  of  Its  execution- 
the  sherifTs  return— was  fhlse,  the  court  had 
power,  by  amendment  or  by  Betting  asCde 
I  the  false  return,  to  conform  the  record  to 
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the  fhet  Tbe  Jndgnuait  rematohic  uiMLtla- 
fled,  it  wu  proper  to  larae  an  allaa  writ  of 
restitution  to  carxjr  tt  Into  «flfict 
Ordsr  aiBrmed. 

TANDBBBURQH,  did  not  take  part 
In  thia  deddoo. 


FBTZBOLD  t.  PBTZHOLa 
(Supreme  Court  of  Hliuiew>t&.  A-prll  24, 1698.) 
RESoi-Tisa  Trust— EsroKCEsiEXT^PLKADiso. 

1.  Upon  a  coDT^ance  of  real  Mtate  to  ona 
person  for  a  conrideratiMi  paid  by  enotber,  no 
trust  can  arise  in  favor  of  aor  one,  not  a  cred- 
itor of  the  pereon  paTing,  nnloM  tbe  conveyance 
was  made  to  the  grantee  named,  without  the 
ranaent  of  the  person  paying,  ao  as  to  be  a 
fraud  opMi  blm. 

2.  In  a  complaint  to  enforce  anch  aainmea 
trust,  tbe  fact  of  want  at  such  conaent  ought 
to  be  expressly  alleged,  and  not  left  to  Inference 
from  other  allegationa. 

(Syllabus  by  the  Court) 

Appeal  from  dlatrlct  oonrt,  RamBejeoon- 
tr;  Kell7.  Judge. 

Action  by  Minna  Petahold  against  CHiariea 
Petdudd  to  declare  a  tmat  In  plalntUTa 
favor  In  certain  real  eatate  oonveyed  to 
dtfendant  There  waa  Judgment  in  favor 
of  pW^iWff  and,  defeadanfi  motion  for  a 
new  trial  btfng  overmled,  be  appeals.  Ee- 
Yraaed. 

O.  D.  ft  Hum.  D.  OBrleo,  for  appelant 
M.  F.  Propping  and  Frande  H.  CBarke.  for 
re^oaidwit 

OILFH^LAy,  a  J.  No  tmst  in  favor  of 
Idalnttn;  or  In  fiKwr  of  aixf  one  not  a  cred- 
itor of  KiaflB  In  the  real  estate  whidi  is 
tbe  BOlbJeab  of  oontroveray,  could  arise  upon 
the  sole  facts  that  ttie  consideration  for  Its 
purchase  was  paid  by  Krasa,  and  the  oon- 
veyance  takUL  to  defendant.  Fetkhold.  As 
the  money  paid  belonged  to  Krass,  and 
plaintiff  had  no  lesal  Interest  In  it,  he  omdd 
do  what  he  pleased  with  It,  and.  If  be  paid 
It  for  a  oonv^ranoe  to  C^iarles  PetihcM 
alone»  no  one  ran  complain.  No  tmst  oouldi 
arise  npon  flie  amveyanoe  unleaa  tt  was 
taken  to  Charies  Fetcbold  alone^  against 
tbe  otMOsent  at  Krass,  so  as  to  be  a  frand 
upon  him,  so  as  to  defeat  tbe  Intentttm 
with  whicdi  be  paid  the  money.  From  the 
nllcgatton  of  die  complaint.  It  might  be 
arffued  or  conjectured  that  soob  was  the 
case,  tbongh  those  allegationa  are  not  nec- 
essajHy  InconaisteDt  with  the  fact  that 
when  he  paid  he  knew  of,  and  conseoted 
to,  tbe  conveyance  mnning  to  Charles  Pets- 
hold.  So  Important  a  fact  as  that  he  did 
not  consent,  being  tbe  only  foundation  upon 
which  a  claim  In  behalf  of  plaintiff  could 
rest,  ought  not,  in  pleading,  be  left  to  argu- 
ment or  inference,  but  ougAit  to  be  ex- 
pro99l7  stated;  so  that  a  direct  iasue  may 


be  made  upon  It  For  want  of  waA  u 
allegattcm  tbe  complaint  was  bad. 
Ordiw  reversed. 

VANDBBBURaH,  J.,  to(A  no  part  in 
this  decUoD. 


GRAN  ek  al.  v.  SPANGBNBBBO. 

(Supreme  Court  of  Ulnneaota.  April  24^  1898.) 

AaetniaNT  or  CotnisBL— Rtanr  to  Orms  axd 
Cuotm  —  Huotutss  Baaoa  ~  Cosbtboctiom  ow 
WBirrax  Ikstbohckt. 

1.  Though  a  defendant  was  strictly  entitled 
to  close  the  Urgiunent  to  the  Jury  on  the  trial 
below,  a  new  trial  will  not  be  ordered  because 
tbe  cloBing  was  given  to  the  plaintiff,  unless 
the  court  can  see  that  the  defendaat  may 
have  been  prejudiced  thereby. 

2.  Where  in  a  written  Initminent  a  tium- 
ber  Is  attempted  to  be  expressed  In  words,  and 
it  is  evid^t  a  word  has  been  omitted.— «  nu- 
meral, for  instanoe.— and  there  ore  on  the  In- 
strument figures  evidently  intended  ti  sIpo  ex- 
press the  number,  they  may  be  resented  to,  to 
ascertain  tibe  omitted  wwd. 

3.  The  Judges  of  this  court  bdus  «oa»lly 
divided  oh  the  question  whether  certun  error 
could  have  been  pr^udidal,  the  order  appealed 
from  la  for  that  reaaon  affirmcil. 

(Syllabas  lir  tbe  Oonrt.) 

Appeal  from  district  court,  Waddngton 
county;  WllUaton,  Judge. 

Action  by  Edward  C.  Gran  and  others, 
copartners,  etc.,  against  Charlea  O.  Spang- 
enberg.  Then  was  judgment  for  plaintiffs, 
and,  from  an  order  denying  a  new  trial,  de- 
fendant appeala  Affirmed.  ; 

Otto  K.  Saner,  for  appellant  J.  a  Man- 
gan  and  Gea  H.  Sullivan,  for  respondents. 

GILFIUAN,  a  J.  We  are  unable  to 
agree  upon  a  resnlt  In  fUs  case.  The  order 
In  which  a  trial  ahall  be  conducted  is  to 
some  extent  In  the  discretion  of  tbe  trial 
court,  and,  inile»  its  direction  ss  to  wb 
order  taaj  have  prejudiced  a  par^,  a  new 
trial  will  not  be  ordered  because  of  such 
direction.  The  defendant  havhig  the  alDrm- 
atlre  on  the  evidoiee,  was  strictly  entitled  to 
dose  the  argnmento  to  the  Jury;  trat  tbe 
Issue  was  so  simple  ami  brief  that  tbe  clos- 
ing argument  could  hardly  have  been  an 
advantage,  and  we  cannot  see  that  giving  the 
dosing  to  <he  plalntitCB  could  have  prejudiced 
the  defendant 

We  are  agreed  that  tbe  trial  court  erred 
la  Its  charge  that  the  receipt  of  I>ecembor  23, 
1881,  conceding  tt  to  be  wholly  genuine, 
was  for  (mly  $fi(K  and  was  evidence  of  pay- 
ment ot  no  more  than  that  sum.  The  re- 
ceipt, as  It  now  appears,  was  as  follows: 
"$150.  Bt  Paul,  Dec.  22,  1891.  Received  of 
C.  C  Spangenberg  hundred  an  fifty  dollars, 
on  account  Gran,  Bristol  &  Gran,  L.  T.  O." 
It  la  not  to  be  supposed  that  the  words 
"bondred  an"  wece  used  without  meaning 
anythhig  by  them.  It  is  evident  some  word 
—some  numeral— was  omitted,  it  must  be 
presumed,  inadvertently.  Ko  one  could  read 
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fhe  receipt  without  concluffing  some  hundred 
—one,  two,  or  three,  for  Instance— was  Intend- 
ed. Where  it  is  clear  a  word  had  bj  mis- 
take been  omitted  from  an  Instrument,  the 
court  will  rwrt  to  anything  in  or  which  was 
put  on  It,  which  points  to  the  omitted  word. 
In  order  to  ascertain  what  it  was.  In  this 
case  the  figures  Indicate  the  omitted  word 
to  be  "one."  It  is  true  that  where  words 
and  figures  are  nsed  to  express  the  same 
number,  and  they  do  not  agree,  the  words 
must  preralL  Ttiat  la  because  people  are 
more  liable  to  mistake  In  writing  figures  than 
words.  Snch  Is  not  this  case.  The  words 
alone  show  there  was  a  mistake.  Resorting 
to  the  figures  to  ascertain  what  word  was 
omitted  does  not  make  the  figures  prevail 
oTor  the  words. 

Bnt  upon  the  eTtdence,  and  having  the  orig- 
inal rec^pt  before  us.  two  of  the  judges  are 
of  the  opinion,  In  which  the  other  two  do  not 
concur,  that  the  jury  could  not  hare  found 
that  the  figure  1  after  the  dollar  mark  and 
the  words  "hundred  an"  were  In  the  receipt 
when  It  was  dellrered  by  plaintiffs  to  de- 
fendant, nor  that  they  were  Inserted  by,  or 
with  the  knowledge  of,  piaintUfs.  If  they 
were  not,  thai  no  prejudice  could  result  to 
defendant  from  the  error  In  the  charge,  and  a 
new  trial  on^t  not  to  be  ordered  because 
of  It  As  we  cannot  agree  that  defendant 
could  have  been  prejudiced  by  the  error,  the 
order  refusing  a  new  trial  must  be  affirmed. 

VANDBRBUROH,  J.,  absent,  took  no  part 
In  the  case. 


OOWAN  T.  BBNSBL. 
(Biq»reme  CSoort  of  Biinneeota.  April  24,  1883.) 

EiBOTMUra— HALK  UBtVIB  EXBODTION— POMSSaiOV 

1.  What  the  title  to  real  estate  of  one 
whose  tenant  under  a  lease  la  in  poasesslon 
passes  under  execution  sale,  such  former  owner 
is  no  longer  In  possession  so  that  an  action  In 
ejectment  can  be  maintained  Bfrainst  him. 

2.  The  general  alleeation,  In  a  complaint 
tn  ejectment,  that  defendant  wrongfully  detains 
the  possession,  is  of  no  effect  as  sgainst  speelfle 
facts  showing  he  ia  not  in  poasetiton. 

(Syllabas  by  the  Court.) 

Appeal   from   district  oourt,  Chippewa 

county;  Powers,  Judge. 

Action  of  ejectment  by  Mary  m.  Uowan 
against  Hanna  3.  BenseL  There  was  judg- 
ment In  favor  of  defendant,  and,  plaintilTs 
motion  for  a  new  trial  being  denied,  she  ap- 
peals. Affirmed. 

Alra  Hunt,  for  appellant  OL  D.  Bensel, 
for  respondent 

GILFIUiAN,  C.  J.  Action  In  ejectment 
The  facts  alleged  In  the  oomplalnt  ao  far 
as  they  affect  defendant  Bens^  are,  oon- 
dsely  stated,  "that  she  and  one  Dunn  were 
prior  to  January  18,  1891,  owners  of  the  real 
estate  In  orattrorersy,  and  Irased  die  same 
to  defendant  OaaUll,  who  ottered  Into,  re- 


(Minn. 

malned,  and  at  the  commencement  of  tiie 
action  was,  in  possession;  that  Bensel's 
title,  being  to  an  undivided  third,  on  said 
date  passed  to  and  Is  now  tn  plaintiff  by 
virtue  of  a  sale  on  execntl<m,  and  afterwards 
plaintiff  gave  OaiOdU  notloe  thereof  and  de- 
manded that  he  pay  <aie  third  of  the  naxt 
to  her,  which  he  refused  to  do.  Whatever 
may  be  plaintiff's  remedy  against  OaskOl, 
she  cannot  mA<nt«it»  the  action  of  ejectmrait 
against  Bensel,  for  the  reason,  If  there  were 
no  other,  that  the  latter  la  neither  actually 
nor  constructively  In  possession.  While  the 
relation  of  landlord  and  tenant  existed  be- 
tween her  and  Oasklll  his  possession  was 
her  possession,  but  when  that  relation 
ceased  by  her  tide  passing  to  plaintiff,  9he 
was  no  longer  In  possession  tiiron^  OaskiU 
as  tenant  The  general  allegation  that  the 
possession  Is  wrongfully  and  unlawfully  de- 
tained by  defendant  Is  of  no  effect  as  against 
the  specific  facts  showing  wboe  the  pos- 
session Is.  Order  affirmed. 

VANDEBBUBGH,  X,  to<A  no  part  III  tfala 
dedsloiL 


LIND  T.  UND  et  aL 
(Soprone  Court  of  Bflnnesota.   April  24,  18^.) 

DlTBBMIKATIO^f  OF    AOTBRSB  CLAIMS  TO  IiAKO — 

Pbkbdmptios  or  Ownbrsbip. 
Own«Bhip  of  real  estate  proved  or  ad- 
mitted to  have  existed  is  presumed  to  have 
continaed  till  It  Is  shown  to  have  ceased. 
(Syllabus  by  the  Ooort) 

Appeal  from  district  court,  Le  Sueur 
oonnty;  EU  Southworth,  Referee. 

Actlcm  by  Wllhelmlna  Llnd  against 
Ohtlstof  Llnd  and  others  to  determine  ad- 
verse claims  to  certain  real  estate.  There 
was  judgment  In  favor  of  defendants,  and 
plaintiff  appeala  Affirmed. 

M.  B.  Everett  and  H.  8.  Glpson,  for  ap- 
pelant H.  7.  Peck,  for  resposidents. 

GUiFILLAN,  G.  J.  Actlcm  to  determine 
adverse  claims  to  certain  real  estate;  plain- 
tiff claiming  to  be  In  possession,  to  have 
the  fee  to  an  undivided  half,  and  a  life  es- 
tate and  homestead  right  in  the  other  un- 
divided half.  The  cause  was  tried  by  a 
ref«ee.  The  evidence  before  Mm  amounted 
to  nothing,  so  that  he  bad  to  dedde  the 
cause  on  the  facts  admitted  In  the  plead- 
ings. It  is  admitted  that  plaintiff  and  Lud- 
wig  Llnd  Intermarried  In  1S74;  that,  at  the 
time  of  or  Immediately  before  the  marriage, 
Ludwlg  was  the  owner  of  the  real  estate^ 
and  continaed  the  owner  of  at  least  an  un- 
divided half  thereof  till  his  deatji,  and  that 
he  and  plaintiff  lived  upon  and  occupied 
the  reel  estate  as  a  homestead  till.  In  1888, 
he  died  Intestate,  leaving  plaintiff  his 
widow,  and  the  defendants,  Ghrlstof,  Ml- 
chad,  Elizabeth,  Catherine,  and  Phoebe,  his 
obUdien  and  betn  at  law;  and  Uiat  plaln- 
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tiff  oocapied  the  real  estate  u  a  homestead 
for  some  time  thereafter.  When  owner* 
Bhip  of  real  estate  Is  shown  to  have  ex- 
isted at  any  time,  it  Is  presumed  to  bsTei 
continued  nntU  It  Is  shown  to  hare  ceased. 
PlalntUTs  admission  In  the  reply  that  at 
or  Intmedlatdy  before  the  marriage,  in  1874, 
Ludwis  owned  the  land  in  fee,  with  the 
preBomptlon,  established  the  allegation  in 
fbB  answer  that  he  died  seised,  Oiere  b^ng 
no  fiicts  admitted  showing  that  his  owner- 
ship <3t  any  part  ot  w  ot  any  Intorcat  in  it 
ceased.  Of  oonrse  tiie  allegaUcHis  In  the 
repl7  of  a  conveyance  by  him  to  plalntiflF, 
to^ng  new  matter,  wexe  pat  tn  Issue  by 
operation  of  law,  and  the  answer,  wlille  It 
admits  that  he  signed  a  deed,  denies  that  It 
waa  ddlTeted;  so  that  the  matter  stood 
for  proof,  which  was  not  made.  Plain ttCTs 
posseerion  was  snffident  to  justify  her  In 
bringing  the  action,  and  calling  upon  de- 
fendants to  allege  and  prove  their  title. 
This  they  do  by  showing,  as  already  stated, 
that  tbeir  ancestor  died  seised.  The  judg- 
ment as  entered  does  not  follow  the  direc- 
tion for  Judgment  In  the  referee's  decision, 
but  that  Is  error  of  the  <derb;  and  the  proper 
remedy  is,  In  the  first  Instance,  by  appUcap- 
tion  to  the  court  below. 
JTudgment  affirmed. 

YANDEBBUBGH,  J.,  took,  no  part  In 
this  decision. 


OOUB  T.  COWDKY  et  al. 
(Suprone  Court  of  Mianesota.   April  24, 18M.) 

APFBAIi— RSTSBSil^-FAILDRB  OV  JOBTICB  TO  KS- 

TDRN  ETIDBKCB. 

A  Jadffment  of  a  jostlce,  appealed  to  the 
district  court  on  questions  of  law  alone,  can- 
not be  reversed  merely  because  the  Jnatice, 
having  been  regaested  to  do  bo,  has  not  re- 
tamed  all  the  evidence.  The  party's  remedy 
In  such  ease  Is  by  proceedings  to  coiiipd  a  full 
retnm. 
(Syllabus  by  the  Oourt) 

Appeal  from  district  court,  Dodge  county; 
Bnckham,  Judge. 

Action  by  E.  J.  Cour  against  L.  Xl.  Cowdry 
and  another,  copartners  as  Cowdry  &  Co., 
before  a  justice  of  the  peace.  A  judgment 
for  defendants  was  affirmed  on  appeal  to 
the  district  court,  and  plaintiff  appeals. 
Affirmed. 

W.  A.  UcDowdl,  Cor  appellant  S.  T. 
Littleton,  tor  respondents. 

GILFILLAN,  C.  J.  Action  otmrnienced  be- 
fi>ie  a  justice  of  the  peace,  and,  after  Judg- 
ment for  def^dant,  appealed  on  questions 
of  law  alone  to  the  district  oourt,  where  the 
Judgment  of  the  justice  waa  affirmed.  In 
the  notice  of  appeal  from  the  Justice  the 
appellant  requested  him  to  return  aU  the 
evidence.  V-poa  the  first  return  It  did  not 
appear  whether  all  the  evidence  was  set 
forth,  and  tiie  appdlax^  procured  an  order 


from  the  district  court  requiring  the  Justice 
to  return  all  the  evidence,  and  the  justice 
made  a  further  return.  In  which  he  sets 
forth  some  further  testimony,  not  accoming 
to  the  exact  language,  which  he  B&ya  he  Is 
unable  to  state,  but  as  we  understand  It, 
according  to  Its  substance.  On  these  returns 
the  parties  went  to  a  hearing  In  the  district 
court  without  any  objection,  so  far  as  the 
record  shows.  The  district  eourt  held  that, 
because  all  the  evidence  was  not  returned, 
it  oonld  not  disturb  the  result  on  the  ground 
of  insnffldcaioy  of  the  evidence.  It  would 
not  have  beat  justffied  In  levendng  oa.  t&ft 
evidence  In  tiie  returns,  it  being  suffidont  to 
sustain  tbA  Justice's  finding;  and  as  tiie 
oourt  reached  a  right  conclusion,  even  though 
the  reason  may  have  been  wroi^.  Its  de- 
cision must  stand.  The  appellant  appears 
to  claim  that,  If  the  justice  (being  requested 
by  appellant)  fall  to  return  all  the  evidence, 
the  judgment  must  for  that  reason  be  re- 
versed. That  certainly  cannot  be  so.  It 
would  be  a  reversal  of  the  rule  that  error 
is  not  presumed,  but  must  be  shown.  For 
failure  to  return  the  evidence  in  full  the 
remedy  of  either  party  is  by  application 
to  compel  the  justice  to  return  It,  and  if 
either  claims  that  certain  evidence,  not  re- 
turned, was  in  fact  given,  he  may  undoubt- 
edly have  an  order  requiring  the  justice  to 
return  spedflcally  whether  or  not  that  evl- 
denoe  was  given,  in  substance,  at  any  rate, 
thoui^  he  may  not  be  able,  from  not  having 
kept  minutes,  to  certify  to  the  exact  lan- 
guage. We  do  not  see  any  merit  In  ttie 
other  assignments  of  error. 
Judgment  affirmed. 

VANDBBBUBOH,  J.,  took  HO  part  in  this 
decision. 


MBISTBB  et  aL  v.  RUSSELL  et  aL 
(Supreme  Court  of  Minnesota.  April  24, 18^) 
Appsu.  raox  Justiob's  Oodbt— PaoosnDRs— 

MoniTTiNS  Onmoir— ^STics'B  Uookbt. 

1.  Upon  BU  appeal  from  a  justice  on  ques- 
tioDS  of  law  alone  the  district  coart  may,  after 
a  decMon,  reconsider  and  modify  Its  firat  de- 
cision of  the  case. 

2.  The  omiBsioQ  of  a  Justlee  to  state  in  his 
docfet  the  fees  due  to  each  person  separately, 
as  required  by  Gen.  St.  1878,  c  69.  f  7.  buM. 
8,  does  not  render  the  judgment  erroneous. 

3.  On  such  an  appeal  the  district  court 
may  modify  the  jadgment  where  the  UToneous 
part  Ib  Beverable  from  the  remainder. 

(Syllabus  by  the  Oourt) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Lochren,  Judge. 

Action  of  replevin  Alvln  A.  Meister  and 
another,  partners  as  Master  Bros.,  against 
R.  P.  BuBsell  and  Peter  P.  Swensen,  be- 
fore a  Justice  of  the  peace.  There  was 
judgment  for  plaintiffs,  which,  on  appeal 
to  the  district,  was  reversed.  On  motion  of 
plaintiffs  for  a  rehearing  the  judgment  of 
the  Justice  was  modified  and  affirmed*  and 
Peter  P.  Swoisen  appeals.  Affirmed. 


Digitized  by 


S96 


X0BTHWX3TEKK  BEFOBTSB,  TOL.  54. 


(Ifinu. 


Ol  B.  Brame,  tor  appellant  Merrick  ft 
Merrick  and  H.  H.  Merrick,  for  respondents. 

GILFILIiAN,  a  J.  Thl»  to  an  Action  In 
replerin.  commenced  before  a  Justice  of  the 
peace,  and,  after  Jndgm«Lt  for  plaintiff,  re- 
moved to  the  district  conrt  by  appeal  on 
questions  of  law  alone.  The  defendant  an- 
swered before  the  Justice  without  making 
the  objection  made  here,  to  wit,  that  the 
writ  was  not  served  by  the  proper  officer; 
so  It  was  waived.  The  complaint  alleged 
the  value  of  the  property  at  $90.  This  waa 
put  In  Issue,  and  the  Justice  found  It  to  be 
$92,  and,  the  properly  not  having  been  de- 
livered to  plointla.  entered  Judgment  In 
his  favor  for  the  return  of  ^  property, 
and,  In  case  a  return  could  not  be  had.  for 
ita  value,  (93,  and  for  the  costs,  stated  In 
gross  at  $14.65.  On  a  hearing  before  the 
district  court  It  ordered  Judgment  reversing 
the  judgmrat  of  the  Justice  because  of  the 
excess  of  the  f2  alwve  the  value  stated  in 
ttbe  complaint,  but  on  a  motion  by  plaintiff 
for  a  rehearing  or  new  trial  it  modified  the 
Judgment  by  striking  out  the  92,  leaving  It 
to  stand  for  the  $90.  The  appellant  objects 
t)iAt  the  district  court  had  no  authority  to 
recon^der  and  modify  Its  first  decision.  The 
authority  la  fuUy  glveoa  by  Gen.  8t.  1S7S, 
a  66,  I  125.  He  object*,  also,  that  the  Jus- 
tice's (allure  to  state  th»  fees  due  to  each 
person  aeparfttely.  as  required  by  Q«n.  Bt 
1^78,  a  60.  I  7.  sttbd.  8,  rtokdered  the  Judg- 
ment erroneous.  TOa  entry  of  the  fees 
separate  to  not  requb«d  to  be  in  the  Judg- 
ment, and  to  no  part  of  It,  bat  is  to  be  a 
separate  entry  In  the  docket,  like  many  other 
such  entries  required  to  be  made.  The 
omission  to  make  any  one  of  them  does 
not  make  the  Judgment  erroneous,  though 
probably  a  party  to  the  aotlon  may  indst  up- 
on the  Justice  making  the  omitted  entry. 
As  an  anpeal  on  questions  of  law  under  our 
system  of  procedure  is  for  the  correction  of 
error,  we  have  no  doubt  that  upon  on  ap- 
peal flrom  a  Justice  on  queattona  of  law  the 
court  may,  if  the  erroneoos  part  of  the 
Judgment  be  severable  from  flie  remainder, 
reverse  as  to  the  erroneous  part,  leaving 
the  remainder  to  stand;  In  other  words,  may 
modify  the  Judgment  so  tiiat  it  shall  be  ooi^ 
red  Judgment  affirmed. 

TANDBOBURQH,  J.,  took  no  pwt  la  tUs 
dedsion. 


LUMDELL  V.  AHIiMAN  at  aL 

(SaprsBW  OoBtt  ot  Hlnnseota.  April  24^  1898.) 

GuNT  or  New  Triii^Rbtixw  Atpbal— 
MsOBAina'f  Lis»— BoFrioiBiior  o»  Bvxdbhcb. 

1.  ffeld  that,  on  the  evidence,  an  order  nt- 
tktg  aside  findinga  of  fact  cannot,  under  the 
rale  of  decision  of  this  court,  be  reversed. 

2.  That  the  last  Item  stated  hi  a  lien  atate- 
meot  ta  not  proved  is  not  fatal  to  the  whole 
claim,  prfyided  the  statement  waa  fifed  within 


the  specified  tine  after      last  ttan  atalad  bfc 

it  and  proved. 

(Syllabus  by  the  Ooart) 

Appeal  from  district  court,  H«mepln  coun- 
ty; Fond,  Judge. 

Action  by  Louto  Lundell  against  Gharies 
Ahlman  and  others  to  enforce  a  mechanic's 
lien.  There  was  Judgment  for  plaintiff,  and, 
a  motion  for  a  new  trial  being  denied,  the 
Scottish  American  Mortgage  Company,  de- 
fendant, appeals.  Affirmed. 

W.  W.  Clark,  Cor  appellant  Oiaj  ft  Pnl- 
llam,  for  re^Kmdenta. 

GILFILIiAN,  0.  J.  The  preponderance  of 
the  evidence  in  this  case  was  not  so  mani- 
festly and  palpably  In  favor  of  the  findings 
that,  within  the  rule  of  dedslon  of  this  court 
In  sudi  cases,  we  con  reverse  the  order 
granting  a  new  trial.  It  seema  conceded 
that,  if  the  Item  of  storm  sash  delivered  as 
to  <me  of  the  houses  on  December  26th,  and 
and  of  storm  sash  and  transoms  delivered  aa 
to  the  other  December  6th,  belonged  bt  and 
were  part  of  the  account  with  the  ottier 
items  delivered  for  each  house,— that  to,  if 
they  came  within  and  were  d^vered  pnrm- 
ant  to  the  same  agreement  or  arrangement 
to  furnish  material  for  each  house,— then  the 
lien  statem^t  In  each  case  was  seasopaMy 
filed  for  record.  It  seems  that  as  to  each 
house  the  owner,  when  h^iinnlzig  to  build, 
made  a  Ust  or  bill  of  what  to  called  "mill 
work,"  that  he  supposed  would  be  needed,  and 
a  gross  aggregate  price  was  agreed  on  for  each 
bin,  but  that  It  was  at  the  same  time  under- 
stood that  whatever  extra  artides  of  mill 
woile  ml^t  be  needed  tiM  reapondenta  wovld 
funilsh  whenever  ordered,  and  sutdk  extras 
were  furnished  as,  from  time  to  time,  they 
were  ordnnd.  Sudi  extras  properly  be- 
longed In  the  same  accotmt  with  the  artlclea. 
in  the  bill,  the  only  questions  that  could  be 
made  being,  were  they  agreed  to  be  deliv- 
ered, and  were  they  delivered,  for  construct- 
ing and  completing  the  same  bnUdlngl  If 
so,  the  fact  that  considerable  time  elapsed 
between  the  delivery  of  the  ortides  In  the 
bill  and  the  ordering  of  the  extras  would 
make  no  difference.  As  storm  sash  are  a 
proper  part  of  a  well-constructed  house  In 
thto  dlmate,  tiie  court  might  have  found 
them  to  have  been  fumtohed  as  extras,  pur- 
suant to  the  agreement,— might,  indeed,  have 
found  either  way  upon  it  It  to  also  difficult 
to  reeoncUe  with  the  evidence  the  court's 
finding  as  to  one  of  the  houses  (w%  tUnk  the 
one  called  the  "North  House")  that  it  could  not 
from  the  cnrtdenop  find  the  date  of  the  de- 
livery of  the  last  Item,  {exchidlng  those  of 
December  26th.)  It  would  be,  we  flUnk, 
hard  upon  the  evidotoe  to  avoid  tlte  condn- 
ston  that  the  date  of  aoch  last  Item  vas 
October  14th.  As  the  only  purpose  of  re- 
quiring the  date  of  tlie  last  item  to  be  stated 
in  the  Uen  statement  la  to  show  whether  it 
is  filed  In  time,  the  f  oitore  to  prove  sndi  Item 
cannot  be  fhtal  to  tiie  entire  claim,  provided 
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th«  statement  to  filed  within  the  specified 
time  after  tbe  date  of  tbe  last  Itm  stated  In 
It  and  proved.   Order  affirmed. 

VANDERBURGH,  took  no  part  m  thifl 
dedMfHL 


MEYEH  et  al.  t.  BERLANDL 

(Supreme  Court  of  Minaraota.   April  24,  1803.) 

Fl£ai>ino— Coxnaccxiov  or  BixnjNe  ConaAor 
— Waiter  or  Coxditios*— Orraa  or  Tsbti- 

Mosr. 

1.  In  an  action  for  extras  npon  a  bnildlns, 
which  iraa  conatraotad  under  a  coutraet  for 
a  KToaa  price.  If  the  complaint  do  not  aeC  out 
the  rontract,  and  It  contain  nnythinf  to  defeat 
or  diminish  the  claim  for  extras,  it  in  for  the 
defeodaot  to  Bet  it  up  in  hia  answer  aa  a  de- 
fense, auit  tbea  for  plaintiff  in  his  rcplj  to  aet 
up  uDf  matter  In  aToidance. 

A  buildinK  contract  prorided  a  mode  of 
determining  as  to  extras;  the  apeaflcations, 
referred  to  bf  and  made  a  part  of  it,  prorided 
a  different  and  incoaaistent  mode,  field,  that 
in  the  contract  preTells. 

'i.  Where  the  partiea  proceed  throuf^out 
in  entire  disrecard  oi  such  a  pEoriskmt  tbv 
must  be  held  to  have  waired  It. 

4.  A  partf.  while  ezaminins  a  witness, 
offered  a  docnment,  earing  that  ne  offered  It 
"in  connection  with  the  testbnony  of  the  wit* 
ne»0."  Bfld  that,  as  it  oonld  Dot  possiblr  haTe 
any  effect  to  explain  or  support  such  teeumonr, 
an  objection  that  it  was  rmmaterlal  was  prop- 
erlr  Bostained,  even  though  the  document  ood- 
tained  eridenoe  which  night  be  material  U 
offered  Renerallr. 

5.  Etideiiee  AcM  to  snstaln  a  rerdlct 
rSyllabns  by  the  Oonrt) 

Appeal  from  district  ooiu%  Bamsey  oonntr; 

Kelly,  Jndge. 

Action  by  Heiman  L.  Meyer  and  others 
against  William  Berlandl  for  work  perform- 
ed and  materials  furnished  for  defmdant 
There  waa  Judgment  for  plalntUCli,  and  de- 
fendant appeals.  Affirmed. 

Wani».  fibdiardata  &  Lawxeneek  for  «p- 
pellaiU.  Jvam  B.  Muffclumi,  lor  xa^pcmd- 

CQta. 

tilLFILLAN,  a  J.  As  it  is  beyond  dispute 
that  the  contract  price  for  constructing  the 
buUdlDg  was  paid,  the  first  cause  of  action 
set  forth  in  the  oomptalnt  need  not  be  con- 
sidered. Tbe  other  causes  of  action  are  for 
extra  work  and  material,  and  in  their  state- 
ment there  is  nothing  to  indicate  that  tbe 
claim  for  such  it«ns  was  controlled  or  af- 
fected in  any  way  by  the  tenus  of  the  build- 
ing contract.  If  that  contract  cmtained 
onytlilng  to  defeat  or  dlmialsh  tike  claim 
for  extras,  it  waa  for  the  defoidant  to  al- 
lege It  in  his  answer  as  a  defense^  aud  then 
for  plaintlfiCe  to  set  forth  In  their  reply  nut- 
ter In  avoidance  of  that  defense.  The  answer 
sets  forth  tbe  contract  and  the  specificatloiia, 
and  fJntm^  that  by  the  terms  thereof  the 
matter  of  extras  was  to  be  submitted  to  the 
arbitration  of  the  arctilteot,  or  of  two  arbi- 
trators, one  to  l>e  choe^  by  def^idant, 
the  other  by  the  contractoxs,  the  assigoors 
of  plalntUEs,  the  two  aiMtraton^  If  they 


oonld  not  agree,  to  choose  &  third,  and  that 
except  npcok  soch  arbitration  there  conld  be 
no  claim  for  extras,  and  alleges  that  there 
had  been  none^  ext^ept  as  to  some  items  pre- 
sented by  the  contractors  and  agreed  on  by 
them  and  defendant.  In  the  preeenoe  of  the 
architect.  To  this  the  reply  alleges  that, 
when  requested  by  tlie  contractors  to  sub- 
mit the  extras  olaJmed  to  the  deddon  of 
the  architeot  or  arbitratois,  the  defendant 
refused  ao  to  do.  This  was  a  sufficient 
avoidance  of  the  alleged  matter  of  def«iso 
BO  that  there  was  no  basis  for  defendant's 
motion,  before  any  evidence  was  Inirodnced. 
that  all  evidence  be  excluded  exoept  as  to 
the  oratraot  pilce  snd  sa  to  the  extras  ad- 
mitted by  the  ansvrer.  The  contract,  which 
Is  separate  frwu,  but  refers  to  and  makes  a 
part  of  it,  the  plans  and  spectfloatlona,  pro- 
vides that  the  ownw  may  at  any  time  direct 
In  writing  sneh  alterations  and  deviations 
frmn  the  plan  as  he  may  desire,  and  ttiat 
such  deductions  from  or  additions  to  the 
time  of  perfonnance  and  the  contract  price 
as  the  parties  at  the  time  shall  agree  on  in 
writing  shall  be  made;  and,  If  they  cannot 
agree,  thai  It  shall  be  decided  two  buUd- 
era,  me  to  be  chosen  1^  eacb  of  the  parties, 
and  sneh  builders,  if  they  cannot  agree,  shall 
ohooee  a  third  person,  not  the  arohlteot,  and 
his  deolskm  shall  be  Undtng.  Tbe.  speclflca- 
tltms  provide  that  the  mroUtect  shall  dedde 
an  the  quantity,  qnaUty,  and  value  of  all 
matwlaU  and  work  fnmWbed.  i^ered.  omit- 
ted, olalmsd  as  extra,  or  furnished  by  owner 
at  his  option,  unless  a  prloe  far  each  Item  Is 
agreed  on  In  writing  beforehand.  These 
provisions  are  inconsistent,  because  they 
designate  different  and  inconsistent  -  modes 
of  deciding  on  the  same  matters  and  the 
question  is,  which  sliaU  prevail?  We  think 
the  provlaions  in  the  contract  itself  ought 
to  prevail,  because  it  Is  to  be  presumed  the 
plans  and  spedflcations  were  prepared  flrst« 
and  that  what  the  parties  set  down  In  .ae 
contract  Is  the  last  expressicm  of  what  ttieir 
minds  settled  down  to  on  the  matter,  and 
also  because.  It  being  matter  of  contract, 
the  natural  place  for  it,  and  where  one 
would  naturally  look  for  it,  la  In  the  con- 
tract, and  not  in  the  speciflcattona.  Whether 
the  allegation  In  the  reply  that  the  defendant 
refused  to  submit  the  extras  to  arlritratlon 
vrere  proved  or  not  Is  Immaterial,  for  the 
reason  that  there  waa  no  question  on  the 
evidence,  and  no  question  of  pleading  trns 
made  upon  tt  the  trial,  that  both  parties 
entirely  disregarded  the  stipulations  in  tlio 
contraot  as  to  altenitloiai,  deviations,  and 
extras,  not  merely  as  to  the  mode  of  aaoer- 
talning  the  valnes  thereof,  bnt  the  require- 
ment that  tbB  request  therefor  should  be  in 
writing,  niey  proceeded  throughout  with- 
out any  reference  to  litose  stlpolatlons,  and 
must  be  held,  therefbre,  to  have  waived 
them. 

Tbe  only  ground  of  objection  stated  to  the 
I  wUaess  Wegnuum'e  reterriny  to  defoidaaf « 
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Exhibit  10  to  refi^ah  his  recoUecttw  wu 
that  It  wu  made  by  him  September  1st, 
which  was  at  or  about  the  time  of  doing 
the  work,— 4ndeed,  as  some  of  the  evidaice 
Indicates,  while  it  was  going  on.  That  It 
was  propeily  verified  was  not  tainted  at  as 
an  objection,  and  of  course  cannot  be  con- 
sidered now.  The  objection  was  propetljr 
oremiled.  Afterwards  defendant,  when  the 
architect  as  his  witness  was  under  direct 
examination,  offered  in  evidence  Hie  same 
exhibit,  stating  that  he  offered  It  "in  con- 
nection with  the  testimony  of  this  witness." 
The  witness  had  not  testified  with  reference 
to  anything  contataed  In  It,  bat  had  Just 
stated,  on  Its  being  shown  him,  that  It  was 
the  first  time  he  had  ever  seen  it  From 
the  purpose  of  the  oflter  as  stated  the  court 
liad  a  right  to  assume,  and  doubtless  did, 
that  It  was  offered  to  explain  or  sapport  the 
testimony  that  the  witness  had  given,  an-l, 
as  It  conld  not  possibly  have  any  sucti  effect, 
it  rightly  sustained  an  objection  that  It  wai 
immaterial.  Had  the  defendant  claimed,  as 
he  does  now,  that  It  ccmtalned  evidence  fa- 
vorable to  him,  he  ought  to  have  offered  it 
generally,  in  which  case  the  court  would 
have  been  called  on  to  examine  It,  and  see 
whether  it  contained  material  evidence,  or 
at  least  ou^t  not  to  have  Indicated  such 
a  quallflcation  of  the  purpose  with  which  he 
offered  It  The  other  assignments  of  error 
are  as  to  the  snffldenoy  of  the  evidence.  It 
was  clearly  suffldait  to  sustain  the  verdict^ 
as  It  was  when  out  down  by  the  ooort  b^w. 
Judsnunt  ftfllnned> 


8TBWART  V.  OASB  et  A 
(Bnprane  Court  of  Minnesota.  April  24»  1803.) 
AsssatoBs— LiABiUTT  roB  Ebsosbods  Absbss* 

HSyTS. 

Hie  role  exempting  judicial  oflScers  from 
civil  actions  for  their  decinonB  and  acts  in  tliat 
capacity,  iiowevor  errcmeons  and  by  whatever 
motive  prompted,  extends  to  assessors  hi  as- 
sesiiiig  prop^ty  for  taxatloa, 
(Syllabns  by  the  Oonrt) 

Appeal  from  district  oonx^  Hamq>lu 
county;  Ganly,  Judge. 

Action  by  Levi  If.  Stewart  against  Sweet 
W.  Case  and  anoHier,  as  assessor  and  as- 
sistant assessor,  for  wr<HigfuIly  nmnnriTig 
certain  real  estate  of  plalntUL  Thoe  was 
Judgment  tat  d^endants,  and,  from  an 
order  ovmnllng  a  motion  for  a  new  trial, 
plaintiff  appesls.  Affirmed. 

P.  F.  Davis,  for  appelant  Bob«t  D. 
BnsBdl,  for  Esspondsnts. 

GIIjFILLAN,  a  J.  The  defendants  were 
assessor  and  assistant  assessor  of  the  dty 
o£  Mlnnei4K>Us.  In  each  of  several  counts 
as  a  cause  of  action  the  complaint  allures 
that  the  defendants,  acting  in  such  capaci- 
ties, wnmgfuUy,  unlawfully,  willfully,  and 
malictonsly   conqrtied,   oonfiederated,  and 


agreed  together  wlfli  Intent  to  Injure  Hw 
plaintiff,  and  to  assess,  and  did  so  awos^ 

certain  of  his  real  estate  at  certain  sums, 
which  it  alleges  to  have  been  exceslve, 
Inequitable,  and  ovOTaloatlon,  and  that 
thereby  he  was  compelled  to  pay,  and 
did  psy,  for  taxes  a  certain  sum  in  excess 
of  what  he  ou^t  Justly  and  l^ally  to  have 
paid.  It  is  unquestionable,  and  has  been 
from  the  earliest  days  of  Qie  common  law, 
that  a  Judicial  ofScer  cannot  be  called  to 
account  In  a  civil  action  for  his  determi- 
nations and  acts  In  his  Judicial  capacity, 
however  erroneous  or  by  whatever  motives 
prompted.  This  rule  and  tlie  reason  for  it 
are  nowhere  more  clearly  and  emphatically 
stated  than  by  Mr.  Justice  Cornell  in  Stew- 
art V.  Gool^,  23  Minn.  350.  The  only 
question  has  been  as  to  Its  application  to 
ofllcers  whose  duties  are  larg^y  ministerial 
only,  when  they  come  to  perform  duties 
imposed  on  them  In  their  nature  judicial 
or  qmud  judldal,  as  is  the  case  with  an 
assessor  under  the  tax  laws.  When  he 
comes  to  determine  the  value  of  proi^erty 
he  exercises  a  quasi  Ju^dal  function;  he 
must  determine  It  upw  his  judgment 
Judge  Co<dey,  In  his  work  on  Taxation,  (page 
786,)  lays  it  down  that  the  exemption  from 
private  actions  extends  to  assessors.  If  the 
rule  protects  such  offloers  at  all.  It  pro- 
tects them  for  the  same  reascm  and  to  the 
same  extent  as  in  the  case  of  judges  of 
courts.  There  are  but  few  decisions  In 
which  the  question  was  dIrecUy  involved. 
We  are  not  referred  to  and  do  not  find 
any  holding  that  the  exemption  does  not 
extend  to  su<di  officers  as  assessors.  The 
cases  of  Weaver  v.  Devendorf,  8  Denlo, 
117;  Baiiiyte  v.  Shepherd,  35  N.  Y.  238; 
BaOroad  Go.  v.  Nolan.  48  N.  T.  518;  Baker 
V.  Allen,  21  Pick.  882,— hold  that  It  does 
extend  to  them,  and  other  dedsions  extend 
the  rule  to  other  offloers  when  performing 
duties  requiring  the  exerdse  of  judg- 
ment See  Harrington  v.  Commissioners,  2 
McCord,  400;  Freeman  v.  Cornwall,  10 
Johns.  470;  Sage  v.  Lauralu,  19  Mich.  137; 
Van  Steenbergh  v.  Bigelow,  3  Wend,  42; 
Burton  V.  Fulton,  49  Pa.  St.  151;  Harman 
V.  Tappendrai,  1  East  555;  Wall  v.  Trum- 
bull, 16  Mich.  228.  The  same  reason  which 
justlfles  the  rule  of  oemption  In  the  case  of 
judges  of  courts  applies  to  assessors,  wheai 
they  are  determining  the  value  of  prop- 
erty for  the  purposes  of  taxation.  Proteo- 
tl<»i  is  not  extended  to  the  judge  for  his 
own  sake,  but  because  the  public  Interest 
requires  full  Independence  of  action  and  de- 
cision on  his  part  uninfluenced  by  any  fear 
or  apprehension  of  consequences  perstmal 
to  himself,  except  In  so  far  as  he  may  be 
accountable  to  the  state  toe  the  manner 
In  which  he  shall  discharge  the  duties  in- 
trusted to  him.  It  Is  also  for  the  public 
Interest  that  assessors,  In  determining 
values  tor  purposes  of  taxatloa,  should  pos- 
SBSs  tiia  same  lodepeDdaioSk  If  they  w«e 
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liable  to  bare  tbe  ctHuldarattons  npon 
which  thej  make  tbe  rahiatloiui  impeaohed 
at  the  salt  of  every  dlssatlafled  property 
owner.  It  Is  doubttal  tf  men  fit  to  hold  the 
ofiSoe  could  be  indnced  to  take  it  Upon 
both  reasoQ  and  anthorl^,  therefbre,  we 
hokt  that  the  ex«nption  luoludes  aeaessorB 
In  mairiiiff  asseBsmenti  to  tbe  same  extent 
that  It  doea  Jndxea  in  exercising  their  judl> 
dal  tunctton&  The  assessment  being  un- 
impeachable in  tbls  action.  In  contemplation 
of  law  the  allied  agreemeot  or  oomblna- 
tion  to  make  an  exceaslTe  asseann^t,  even  If 
in  so  agreeing  defendants  were  acting  out* 
side  their  quasi  judicial  functions,  did  not 
result  in  any  Injury  to  appelant,  and  with- 
out Injury  the  action  cannot  be  maintained. 
If  tbere  were  an  oTerraluatlon,  the  law 
affords  another  remedy.  Order  affirmed. 

YANDEBBUBGH,  J.,   took  no  part  In 


DOBSON  et  ml.  t.  HALLOWBLL  et  aL 
(Supreme  Court  of  HlDuesota.   April  S7, 1S98.) 
Actios  oh  Notb— Plbisino — Sham  Asswsr. 
1.  A  verified  answer  held  properly  stricken 
oot  as  aliam;  it  appearing  by  affldATits  that  the 
defendants  bad  admitted  tbat  there  was  no  defense 
to  the  oaase  of  aotion,  and  inch  admissions  being 
realLy  andenled  and  unexplained  by  the  opposing 
alBdaTit  of  one  of  the  deiendants,  which  appears 
to  be  eraslvft. 

%.  Sereral  plalntifls,  suing  as  Indorsees  of 
promissory  notes,  alleged  that  they  were  partners. 
Meld,  that  this  was  ImmaterlaL 
(Syllabus  br  tbe  Conrt) 

Appeal  from  district  oonrt,  Hennepin  eom- 
tj;  Xxtcfaren,  Judge. 

Action  by  John  Dobaon  and  another,  par^ 
ners  as  John  &  James  Dobson,  against  Uor- 
ria  L.  Hollowell,  Jr.,  and  others,  on  prmnls- 
Bory  notes.  A  motion  to  strike  out  the  an- 
swer as  sham  was  granted,  and  defendants 
ai^ieaL  Affirmed. 

Gross,  Garleton  ft  Oroas,  for  appellants. 
Keitb,  ETona,  Thompson  A  Falrchild,  for 
respondents. 

DICKINSON.  J.  This  action  Is  to  re- 
cover against  the  defendants  as  makers  of 
two  promissory  notes,  eadb  for  the  snm  of 
$5,000,  alleged  to  have  been  made  the 
def«idants,  partners,  payable  to  the  order 
of  the  defendant  Buider,  by  him  Indorsed  and 
negotiated,  and  of  which  the  plaintiffs  are 
all^^  to  have  become  the  owners  before 
matortty.  A  verified  answer  was  inten>osed, 
imrporttng  to  put  In  Issue  the  alleged  part- 
nmMp  of  tbe  plaintiffs;  admitting  the  part- 
nastdp  of  the  defendants;  admitting  tbe 
signing  of  tbe  notes  by  the  defendants,  and 
the  Indorsed  signature  of  Snider;  but  alleg- 
ing ttiat  there  was  no  cenflddcration  for  tbe 
notea,  and  tbat  tb^  were  never  delivered 
or  negotiated  by  tte  defendnnta  or  their 
authority,  and  that  the  plaintiffs  bad  notice 
of  this.  The  ownership  of  the  notes  bT  tbe 


plaintiffs  Is  also  denied.  Upon  affidavits  tbe 
plaintiffs  moved  tbat  the  answer  be  etricken 
out  as  sham.  The  motion  was  granted,  nils 
la  an  appeal  trom  the  judgment 

It  baa  come  to  be  the  rule  in  this  state, 
settled  1^  numerous  decisions  of  this  court, 
that  even  a  vertfled  answer  may  be  stricken 
out  as  sham  when  its  falsity  la  so  cleaily 
shown  that  It  is  apparent  that  tbe  alleged  de* 
fense  Is  a  mere  pretense,  and  not  made  In 
good  faith.  An  examination  of  this  case, 
as  presmted  on  tbe  motton,  BaUsfles  us  tbat 
it  falls  wltbln  the  conditions  above  Indicated, 
and  that  the  court  was  light  In  ita  decision 
of  tbe  motion. 

As  to  the  alleged  partnership  of  the  plain- 
tiffs, it  Is  enou^  to  say  that.  If  the  answer 
raised  an  Issue  as  to  the  fact.  It  was  wholly 
ImmaterUU.  Tbe  affidavits  on  13ie  part  of 
tlie  plalntUb  set  forth,  at  considerable 
length  and  with  partlcolarf  ^.  facts  bearing 
upon  the  alleged  defense  that  the  notes 
were  without  consideration,  and  were  never 
d^v«red  or  negotiated  the  deCmdants, 
or  by  th^  anthortty.  We  eball  not  hwe 
refer  partlculariy  to  the  facta  so  stated.  It 
may  be  aald  In  brief  that  it  appeaia  from 
these  affidavits  tbat,  some  two  months  be- 
fore the  commencement  of  this  action,  the 
plaintiffs'  attorneys,  having  received  tbe 
notes  for  collection,  presented  them  penoDr 
ally  to  both  the  d^ttidantB  for  paymoit; 
tbat  tbe  latter  dedared  their  bubUlty  to 
pay  them  at  Oat  time,  beoane  of  financial 
embarrassments,  which  temporarily  disabled 
them  from  meeting  these  and  other  obUga- 
tions,  but  stated  that  negotiations  were  pend- 
ing whldi  they  expected  would  soon  cnaUo 
them  to  pay  the  notes.  It  Is  shown  that  they 
admitted  Hielr  llabOlty  on  the  notea,  and 
promised  to  pay  them,  and  that  alQungb 
there  were  continued  negotiations  upon  the 
snbject,  in  the  course  of  yn>l<ii  tt»  defend- 
ants offered  cutaln  propwty  In  payment, 
they  did  not  Intimate  that  tliey  bad  any 
defense  to  the  notes.  8a&  a  diowing  of 
the  admlsalons  and  conduct  of  the  defend- 
ants themselves,  so  inconsistent  with  the 
truthfulness  of  the  defense  shortly  after- 
wards Interposed  to  tbe  action,  called  for 
some  reasonable  explanation  on  Ibeir  part, 
in  opposition  to  the  motion.  Tan  Loon  v. 
Griffin,  84  Mbm.  444,  20  N.  W.  Rep.  001. 
The  tacts  thus  shown,  of  tbe  defendants' 
recognition  and  admission  of  tbe  validity  of 
tbe  notes,  were  not  denied  by  oppodng  affi- 
davits, and  the  only  oplanatlon  offered  vaa 
hi  an  affidavit  1^  the  d^endant  Snider,  to 
the  effect  tbat  be  was  not  certain  what 
notes  these  were  when  they  were  presented 
to  him;  that  he  bad  not  tbrai  consulted  his 
attorneys,  and  waa  not  advised  as  to  bis 
legal  il^ts,  and  did  not  know  that  said 
notes  were,  as  he  afterwards  learned,  a  part 
of  a  large  number  of  notes  which  had  been 
Issued  without  the  authority  of  the  plaintiffs, 
and  witbont  any  omulderalion.  Ttila  doee 
not  fahiy  meet  the  case.  The  defendants 
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premmaUy  bad  some  knovrledga  of  the  cir- 
cumstances under  which  notes  to  the  amount 
at  $10,00(^  admitted  to  liave  been  signed  by 
them,  had  passed  ont  of  their  hands;  and 
haviiig,  dnrii^  continued  negotiations  for 
their  i>af  ment,  admitted  their  validity  and 
their  own  liability,  it  was  Incombent  on 
them,  when  the  good  faith  of  their  answer, 
inconslstait  with  their  admissions  and  con- 
duct, was  properly  called  In  question,  (as 
it  was  by  this  motion,)  to  offer  some  real 
explanation  of  the  matter,  and  not  rest  on 
the  bare  gmeral  averm^t,  pleaded  as  a  de> 
fense,  and  the  bare  unarcurostantlal  state- 
ment In  the  affidavit,  seemingly  evasive, 
that,  when  tiia  notes  were  presented  for  pay- 
ment, one  of  the  defendants  did  not  know 
that  these  notes  were  a  port  of  a  large  num- 
ber of  notes  which  had  been  issued  without 
authority  and  without  consideration.  In 
several  particulars  this  affidavit  obviously, 
and,  as  It  would  seem,  studiously,  evaded 
the  Acts  to  which  the  proof  and  ei^Ianation 
should  have  been  directed;  and  the  case  of 
the  plaintiffs,  going  to  show  that  the  defense 
had  not  been  pleaded  In  good  faith,  remained 
Bubstantially  unopposed  by  denial  or  ex.' 
planatl(Hi.  Hm  court  was  justified  under 
these  drcwnstancee  In  its  omctusion  that  tha 
defense  was  not  real,  but  sham..  We  may 
disregard,  as  not  materially  affecting  this 
result,  the  affidavit  cf  Mr.  Barringer,  ttie 
counsel  for  the  plainttlb,  In  Phlladelpliia. 
and  of  Mr.  Gross,  one  of  the  defoidants' 
attorneys,  preMnting  some  conflict  as  to 
what  occurred  between  those  affiants.  As 
to  the  piffitiHiw  ownership  of  the  notes,  tbe 
plaintiffs'  case  is  not  only  entirely  unop- 
posed,  but  is  supported  by  the  defendants 
admlsalona  already  referred  to;  and,  setting 
aside  the  defense  as  pleaded,  as  to  the  is* 
suing  of  the  notes  and  the  want  of  oondder- 
atlon,  it  la  Immatwlal  whether  the  plalntiffB 
aeqiftred  them  befora  or  after  matujity. 
Judgment  affirmed. 

TANDBEBUBGB,  J.,  did  not  Ht 


BT.  PAUL  &  D.  B.  GO.  T.  VXLLAGE  OF  BINCE- 
LET. 

In  re  SAUNDER& 

(Supreme  Court  of  Minnesota.   April  27,  1898.) 
Appul— Stat  o»  Fiuno  Bond— SuspssDiKa  Bit 

TKT  or  J  UDOM  ENT — CONTHMPT. 

1.  An  appeal  from  an  order  refusing  a  new 
trial,  the  stay  bond  presorlbed  hv  section  10,  o.  80, 
Oen.  St.  1878,  biAng  filed,  li  eflednal  as  a  stay, 
uid  BusDeDds  the  nght  to  enter  judgment  in  tbe 
court  below. 

a.  Exley  T.  BerrrhUl,  88  N.  W.  Rep.  MT,  87 
BItnn.  182,  oommantad  upon,  and  oonatdered  as  ex- 
Busiug  from  a  charge  of  contempt  one  who  had 
entered  judgment  notwithataadlng  the  pendency 
of  snob  an  appeaL 
(Syllabui  by  the  Court.) 

OrAex  to  show  cause. 
Action  by  the  St  Paul  A  Dulutb  Railrcuid 
Company  against  the  village  of  Hinckley  to 


okjohi  defendant  from  (vening  and  working 
on  certain  premises  claimed  by  defendant  to 
be  a  pubUc  street  There  was  Judgment 
dissolving  the  temporary  injunctian,  and 
plaintiff  appealed.  Thereupon  work  was  re- 
sumed on  tbe  street  and  Rob^  O.  Saun- 
decB,  attorney  for  descendant  was  ordwed  to 
diow  cause  why  he  should  not  be  punldied 
ior  contempt  of  court  Order  disdiarged. 

Lnsk,  Bunn  &  Hadley  and  J.  D.  Armatrongt 
for  appellant  Bobwt  0.  Saunders,  for  re- 
spondmt 

DICKINSON,  3.  TOiSm  req>cmdent  Sann- 
ders,  was  ttie  attorn^  fbr  the  defendant  tlie 
Tillage  of  Hinckley,  in  an  action  pending  In 
tbe  district  court  Ttie  cause  vraa  tried,  and 
the  court  made  Its  flnrtimpi  of  fact  therein, 
and  directed  Judgment  to  be  entered  hi  fa- 
vor of  the  defendant  to  the  effect  among 
other  ttdngs,  tliat  a  temporary  Injunction 
which  had  been  granted  In  favor  of  the  plain- 
tiff should  be  dissolved.  The  plaintiff  made 
a  motion  for  a  new  trial,  which  was  refused, 
and  an  appeal  from  the  order  of  refusal 
was  taken  to  this  court,  and  ttie  stay  bond 
provided  In  such  cases  by  section  10,  c  98, 
Gen.  St  1878,  was  filed.  Thereafter  tbia 
respondent  caused  judgment  to  be  entered 
In  accordance  with  tiie  previous  direction 
of  the  district  court  dissolving  the  temporary 
Injunction.  Then  the  street  commlaaloner  of 
the  village  proceeded  to  do  what  had  been 
prohibited  by  the  inj  unction ,— the  opening 
or  doing  of  work  upon  premises  which  ap- 
pear to  be  claimed  to  have  been  a  public 
street  The  reoxmAent  Samid^  as  well  as 
the  street  commissioner,  were  th&i  required 
to  Aaw  cause  before  this  court  why  they 
should  not  be  punished  for  contempt  As 
to  the  latter  the  proceeding  was  not  pressed. 
The  Judgment  though  errmeous,  was  not 
void,  as  must  be  held  under  our  deddons  tn 
State  V.  Young,  44  Mhm.  76,  46  N.  W.  Bep. 
204.  and  Briggs  v.  Shea,  (Minn.)  00  N.  W. 
Bep.  1037.  Hence  the  Jnd^ent  was  prob- 
ably effectual  as  a  Justification  of  the  con- 
duct of  the  street  commissioner. 

The  respondent  Saunders,  contends  that 
the  appeal  and  the  statutory  stay  bond  did 
not  operate  to  prevent  the  entry  of  Judgment 
In  accordance  vrith  the  previous  direction  of 
the  court  We  hold  to  the  contrary,  in  ac- 
cordance with  what  we  understand  to  have 
be^  the  view  which  the  courte  and  the 
profession  generally  have  always  taken  of 
the  law  as  It  now  stands;  that  Is,  that  an 
aK>eel  from  an  order  granting  or  refusing  a 
new  trial,  and  the  filing  of  the  bond  pre- 
scribed by  section  10,  a  86,  Oen.  St  1878, 
effectually  suspends  the  right  to  proceed  to 
the  entry  of  judgm^t,  although,  as  has  been 
considered  In  tbe  cases  cited  above,  such 
stay  or  su^ienslon  affects  the  regularity  of 
the  proceedings  rather  than  the  Jurisdiction 
of  the  court.  The  decision  In  Bri^?  v.  Shea, 
supra,  rests  npcm  the  assumption,  as  a  BiaK- 
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ter  of  conrM»  that  sndi  an  appeal  and  stay 
bond  suspend  the  rlf^t  to  enter  Jndgmeot 
TThls  Is  also  recognized  In  tixe  opinion  In  Ad- 
tnu  T.  Goebel.  35  Minn.  384,  885.  29  N.  W. 
Itep.  6.  Bat,  while  we  suppose  that  this  has 
been  generally  nnderstood  to  be  the  effect 
of  the  statute,  what  la  stated  In  tlie  opinion 
tn  £xley  t.  Berryhlll.  37  BOnn.  182,  88  N. 
W.  Bep.  607.  as  tiie  feaacm  for  Hat  dedsloii. 
■certainly  affords  some  JnsUllcatlon  to  this 
respondent  for  his  condnsloa  tiiat  ttie  np- 
p«a,  wiOi  a  stay  bcmd,  fnnn  an  order  re- 
Auing  a  new  trial,  did  not  sospend  his  right 
to  enter  the  Jodgment;  and  for  tills  reastm 
It  Is  consldoed  that  tiie  reqwudent  should 
not  be  adjudged  gnaty  of  a  contempt  In  bar- 
ing so  done.  Whether  the  cass  of  Bzley  t. 
BenyhUl,  as  to  the  effect  of  the  appeal  as 
a  stay  of  proceedings,  was  tightly  decided, 
and  whether  the  particalars  In  whldi  that 
case  differed  from  this  would  Justify  differ- 
ent condmlons  tn  the  two  cases,  we  do  not 
now  dedde.  Onr  conclusion  upon  this  point 
Is  sncb  that  It  Is  annecessary  to  consider 
some  othar  qnestlons  presented  at  the  hear- 
ing, and  the  order  upon  which  the  respond- 
ent was  called  before  us  Is  discharged. 

VANDBRBUBGH,  J.,  did  not  take  part 


UTDOURir  T.  BKTU01TR  et  sL 

<Supreme  Court  of  Wnaesota.  April  97,  1898.) 

IHSOLTSNCT   OF   CORFOSl-TIOir  —  ACTJOK  BT 
StQKBB— SXT-OrV  BT  DbBTUB. 

1.  Defendants  were  Indebted  to  a  oorporattou 
CD  account.  Tbey  also  held  the  expreaa  oontraot 
obligation  ot  the  eorporation  to  deliver  a  oertaln 
smount,  In  value,  of  manufactured  goods.  JHo  de- 
maod  faaTing  been  made  for  the  goods,  tbe  corpo- 
ration, being  Insolvent,  made  a  general  auign- 
nteat  to  tbe  plaintiff  for  tbe  benefit  of  Its  orad- 
ilon.  In  an  aotioo  by  tiie  assignee  to  reoorer  of 
tbe  defendants  on  the  aooonnt,  held,  that  the  lat- 
ter might  set  off  tb^  demand  against  the  In- 
solvent. 

3.  By  the  assignment,  ttie  oorporation  having 
disabled  Itself  to  deliver  the  goods,  the  alterna- 
tive right  of  tbe  defendants  to  recover  tbe  speci- 
fied sum  in  mon^  at  once  aeomed;  and  this  was 
a  subject  ot  set-off  under  the  statute. 

8.  By  reason  of  the  insolvencgr  it  was  a  proper 
subject  of  set-off  In  equity,  independent  of  tbe 
statute. 
(Syllabus  by  the  Court) 

Appeal  from  district  ooort  Hemi^ln 
county;  Canty,  Judge. 

Action  by  Charles  Q.  Layboum,  assignee, 
against  Joseph  H.  Seymour  and  others,  to 
recover  the  price  of  goods  sold  and  dellr- 
ered.  Defendants  claimed  the  rifl^t  to  set 
off  a  dnnand  against  the  insolvent,  vphhdi 
was  disallowed,,  and,  a  molten  tar  a  new 
trial  b^ng  denied,  defendants  appaaL  He- 
versed. 

W.  A.  McDowell,  for  app^laats.  O.  O. 
Lay  bourn,  for  respondent 

DICKINSON,  3.  At  tbe  time  of  the  as- 
dgnmait  by  tbe  Insolvent  corporation  of 
all  Its  property  to  ttda  plalntlfl  for  the  ben- 


^Us  of  its  credltora  the  dtirendaitti  were 
Indebted  to  the  corporation  for  goods  sold 
to  them.  This  Is  an  aetlon  to  recover  the 
amount  of  that  Indebtedness.  The  defttid- 
ants  assert  the  ligbt  to  set  oft  a  claim 
against  the  corporation  which  arose  as  fol- 
io vrs:  The  oorporatloa  by  its  treasnrer  and 
miin^ging  agent  had  made  an  order,  direct- 
ed to  the  oorpomtloa,  to  deliver  to  one 
Fagan  sash,  doors,  blinds,  and  mouldings 
to  the  amount  at  987&  This  was  not  sUcned, 
but  across  the  face  ta  it  tbe  corporation, 
1^  Its  proper  agent,  wrote  tto  acceptance, 
with  the  ftuHur  words,  "Note  recetved  tn 
aetUenusit  of  open  acoonnt"  By  andgn* 
ment  this  afterwards  passed  from  Fagan  to 
ttiese  defendants,  who  now  se^  te  avail 
th«naelTe8  oC  it  Iv  way  at  set-off.  At 
the  time  the  corporation  made  Its  asrign- 
mwt  under  the  Insolvent  law.  tbls  acoept- 
ance^  as  It  may  be  called  for  convenloice, 
bad  not  been  fully  satisfied       a  d^very 
of  goods  to  the  amonnt  q»eclfled,  nor  had 
there  be«i  any  demand  toe  Hie  delivery  ta 
the  full  amount  of  goods.  The  unsigned 
order  thos  "accepted*'  by  tte  corporatfon 
constituted  an  express  agreement  on  its  part 
to  deliver  goods  as  therein  spedfled;  but 
that  was  the  exteat  of  its  oUlgatlon  tn  the 
flrst  instance.  While  the  conditions  remained 
as  they  were  when  it  was  Issued,  the  cor- 
poration could  not  be  called  upon  to  pay  the 
specified  amount  In  money,  nor  oonid  the 
"acc^tance"  have  been  available  as  a  set- 
off, under  tiie  statute  against  a  debt  due  to 
the  coiporatlon,  of  the  nature  <tf  that  for 
whl<di  this  action  Is  proseented;  but  the 
maWttg  of  the  asslgnmCTt  nnder  ttte  Inscd- 
vent  law  changed  the  situation  and  tibie  le* 
gal  rl^ts  of  the  holder  of  this  Instmment. 
The  corporation  thereby  disabled  Itself  from 
performing  tbe  spedflc  obligation  expressed 
in  Its  written  undertatdng,  and  hence  sub- 
jected Itself  at  once  to  the  alternative  lia- 
bility to  answer  In  damages  as  for  breach 
of  contract  The  law  does  not  require  the 
doing  of  a  oseless  thing,  and,  the  corpora- 
tion having  thus  disabled  Itself  to  specifical- 
ly perform  Its  agreement,  a  demand  was 
not  necessary  to  convert  tiie  right  to  de- 
mand the  goods  into  a  right  to  compensa- 
tion In  money.  The  situation  of  defendants 
la  the  same  as  it  would  have  been  If,'  before 
the  assignment  In  Insolvency,  they  had  de- 
manded the  goods,  and  the  coriwratlon. 
from  Inability  to  comply  with  the  demand 
or  from  other  cause,  had  refused  to  deliver 
the  same.  Such  being  the  case,  this  demand 
was  allowable  as  a  set-off  by  the  terms  of 
the  statute,  which,  *in  an  action  arising  on 
contract,"  allows,  as  a  counterclaim  or  set- 
off, "any  other  cause  of  action,  arising  also 
on  contract,  and  existing  at  the  commence- 
ment of  the  action."  Gen.  St  1878.  c.  66, 
I  97.  But  by  reason  of  the  insolvency  of 
the  corporation  such  set-off  is  allowable  in 
equity,  even  though  the  case  be  not  within 
the  statute.  The  equitable  right  of  set-off, 
or  "stoppage,"  as  it  was  formerly  called, 
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wu  not  derived  from,  nor  1b  It  dependent 
m>on,  ctatatas,  (Wat  Set-Off,  t  898;  Boths- 
diOd  T.  Mack,  116  N.  Y.  1,  8.  21  K.  B.  Rep. 
728;  Bedka:  ▼.  NortHway.  44  Minn.  61,  46 
N.  W.  Uep.  210;  Freeman  v.  Lomas,  9 
Bare,  109.  118,)  althoogh  Its  exercise  is  lim- 
ited to  caaea  InvolTlng  some  distinct  equity. 
Independent  «C  the  mere  existence  of 
mntnal  but  mcomiected  acconnta  or  de> 
manda.  Tb»  bunlTOicjr  of  tbe  party  against 
trhoae  demand  the  otber  party  dalma  the 
rl^t  of aet-offbas  been  recognised  aa  afford- 
ing a  snffideut  reason  for  allowing  tbe  set- 
ott  In  equity,  at  least  where  tbe  debt 
aoni^t  to  be  set  off  la  already  mature.  Mar- 
tin T.  FllMnizy,  23  Minn.  ITS;  Hnnt  ▼.  Con- 
rad, 47  Minn.  S57,  60  N.  W.  Rep.  614;  Und- 
aay  r.  jracftaim,  2  Paige,  681;  Rldiards  t. 
La  Tonrette^  119  N.  Y.  64,  28  N.  B.  Rep. 
681;  Pond  t.  Smith,  4  Conn.  287;  Colt  t. 
Brawn,  12  Gray,  288;  Bank  t.  Wall,  06 
Me.  167;  Railroad  Oo.  ▼.  Rhodes,  8  Ala. 
208;  Kronse  r.  Beltel,  8  Rawle.  199; 
Ohenanlt  Bush,  84  Ky.  SOS,  2  a  W. 
Bep.  160;  Rlcbaidson  t.  Parker,  2  Swan, 
6^  Bren  If  It  be,  as  was  considered  m  ttie 
late  case  <tf  Fera  t.  Wlckham,  ISt  N.  T. 
223,  81  N.  E.  Rep.  1028,  that.  In  the  case  of 
an  insolvent  who  has  assigned  his  property 
fbr  tlie  b^eflt  of  creditors,  %  8et*off  wOl  not 
be  allowed  of  debts  to  the  InsolTeut  not 
dne  at  the  time  of  the  assignment,  that 
woold  not  defeat  the  rl^t  of  set-off  In  this 
case.  The  debt  here  sought  to  be  set  off 
became  a  money  demand,  presently  dne,  at 
the  very  Instant  when  the  assignment  was 
made.  Oar  condnslon  Is  that  the  defend- 
ants were  entitled  to  have  their  demand 
set  off  agafost  that  of  tbe  plaintiff,  and  the 
order  denying  a  new  trial  mnst  be  reversed. 

TANDBBBUROH,  J.,  did  not  take  part  In 
this 


BYKNBS  r.  VOLZetaL 
(Supreme  Oonri  of  Minnesota.   April  S7, 1896. 

FUUDUUNT  TT1.N8TBR  OT  QOOOB  AND  CBl.mi^ 

— Validitt  — FBA.UD  or  Win  Sbb^ino  Df- 

VOROB. 

1.  By  foroe  of  the  common  law,  partially  d*- 
Glared  in  onr  statute  of  frauds,  transiers  of  gooda 
and  obattels  witb  iDteot  to  hinder  or  defraad 
"oreditora  or  other  perBOna  of  tbeir  lawful  ao- 
tloDB,"  etc,  are  volaable,  although  "goods  and 
chattels  "  arc  not  named  In  our  statute. 

3.  This  principle  Is  applicable  with  respect  to 
others  than  ezistlDg  "oremtora, "  in  the  strict  sense 
of  the  word.  It  is  operative  in  favor  of  a  wife  sa- 
iDg  for  BdivorceaDd  alimony.  It  is  operative  also 
as  to  subsequent  creditors  intended  to  be  defraud- 
ed: and  the  wife  l>ec-omea  such  upon  tbe  recovery 
of  jad^ent  for  alimony. 

3.  Property  having  been  trsosferred  by  tbe 
hnsbaod,  pending  tbe  action  for  divorce,  in  consid- 
eration in  part  of  an  agreement  by  the  purchaser 
to  board  or  support  tbe  husband,  tbe  Intent  of  botb 
parties  being  to  reader  ineffectual  any  judgment 
which  the  wife  might  recover,  ahe  may  avoid  tbe 
transfer  after  she  recovers  Judgment.  The  illegal 
ooncideration  renders  the  transfer  void,  even 
though  It  should  1>e  coupled  with  the  farther  con* 
slderatlon  that  the  purahaser  should  pay  oerUln 


debtsof thehniband.  Tbe  pareftiaser,  belnggnOb 
of  actual  fraud,  Is  answerable  f the  pfoeeedi  n 

tbe  property,  witbout  allowance  even  for  dabu 

paid  in  accordance  with  bis  agreement. 
(Syllabus  by  the  Courts) 

Appeal  from  district  court.  Bios  eonn^; 
Buclcham.  Judge. 

Action  by  George  W.  Byrnes,  as  receiver 
of  the  estate  of  Adolpb  F.  Schacht,  against 
John  Vols  and  others  and  Charles  Thomet, 
to  declare  fraudulent  a  transfer  at  a  note  to 
'ihonet  by  Schacht  pending  divorce  proceed- 
ings agatoBt  the  latter  by  his  wife,  and  applr 
the  proceeds  of  tbe  note  In  payment  of  the 
wife's  Judgment  for  divorce  and  allmfmy. 
Tbere  was  Judgment  In  favor  ct  i^alntlff. 
and  defendant  Tbooet  appeals.  AfHrmed. 

Tbos.  H.  Qulnn.  for  mpdlant  H.  8.  Glp- 
son,  for  respondent 

DICKINSON,  J.  This  appeal  from  a  Judg- 
ment of  the  district  court  brings  in  Question 
the  correctness  of  the  legal  concloslons  of 
that  court  from  the  facts  fotmd  by  IL  The 
facts  as  found  by  the  coxu>t  may  be  thus 
stated:  During  the  pendency  of  an  action 
for  divorce,  prosecuted  by  a  Mrs.  Schacht 
against  her  husband,  Adolpfa  F.  Schacht,  one 
of  the  defendants  In  this  action,  the  said 
Schacht  indorsed  and  transferred  to  this 
defendant,  Thonet,  a  promissory  note  for  the 
sum  of  $500,  the  same  being  the  property  of 
Sdiacht  In  consideration  thereof  Thonet 
agreed  to  pay  certain  debts  of  Schacht,  and 
to  board  the  latter  for  one  year,  the  value  of 
which  board  was  fixed  at  $200.  Schacht  was 
also  indebted  to  Thonet  In  the  sum  of 
which  indebtedness  was  agreed  to  be  dis- 
charged by  this  transfer.  Thonet  knew  of 
tbe  pendency  of  the  divorce  suit,  and  this 
uote  was  transferred  by  Schacht,  and  was 
received  by  Hionet,  for  the  purpose  and  with 
the  intent  of  hindering,  delaying,  and  de- 
frauding the  wife  as  to  any  alimony  which 
mlj^t  be  awarded  to  her,  and  to  render  In- 
effectual any  money  Judgment  which  she 
might  recover  In  such  pending  action.  Sub- 
sequent to  the  rendition  of  judgment  In  favor 
of  the  wife,  awarding  a  divorce  wftt  aUmony, 
and  after  the  return  unsatisfied  of  an  ex- 
ecution against  Schacht,  and  the  Institution 
of  proceedings  supplementary  to  uecutlou. 
In  which  Thonet  had  been  required  to  appear 
and  testify  as  to  property  of  tbe  Judgment 
debtor  In  bis  hands,  Thonet  received  payment 
of  the  amount  Iben  due  on  the  note,  $429. 
Thereafter  be  paid  out  for  tbe  defendant 
Sduicht,  for  debts  of  tbe  latter  Justly  due, 
tbe  sum  of  $200.60,  aside  from  bis  own  debt 
of  94S.  Sdiacbt  Is  Insolvent,  and  has  no 
property  subject  to  execution.  Tbls  plaintiff 
was  appointed  receiver  of  his  property 
In  proceedings  siQ)plementary  to  execution. 
The  conclusion  of  the  court  was  that  the 
transfer  of  the  note  to  Thonet  was  fraud- 
ulent as  to  the  urtfe  of  Sdiacbt,  and  that  the 
proceeds  <tf  It  In  bis  hands  were  hdd  by  Urn 
subject  to  ber  right  to  oiforce  pigment  of 
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tier  jvdsment  theTefrom*  and  that  tbe  plain- 
tiff waa  entitled  to  recover  from  blm  (Thonet) 
the  amount  of  ber  Judemeut,  not  exceeding 
the  amount  received  hy  Mm.  Judgment  was 
entered  to  this  effect,  and  Thonet  appeals. 

For  the  purposes  of  this  dedston  we  may 
assume  that  such  a  transfer  of  the  note 
woold  not  be  covered  by  any  statute  having 
the  effect  to  avoid  the  same,  unless  it  be 
chapter  41,  {  18,  Qen.  St  1878,  which  de- 
clares Toid  transfers  of  real  property  made, 
as  well  as  bonds  or  other  evidences  of  debt 
given,  with  intent  to  binder,  delay,  or  defraud 
"creditors  or  other  persons  of  their  lawful 
actions,  damages,  forfdtnres,  debts,  or 
demands."  It  Is  said  that  the  wife  of  the 
defendant  in  the  pending  divorce  suit.  Is 
whose  behalf  this  action  Is  prosecuted,  was 
not  a  "creditor;"  that  she  Is  not  within  the 
protection  of  the  statute;  and  that  as  to  her 
the  transfer  was  not  voidable.  This  statute 
Is  founded  upon  that  of  13  Ells.  c.  6,  which 
included  In  terms  "goods  and  chattels"  with 
other  property,  transfers  of  which,  with  the 
specified  fraudulent  Intent,  were  declared 
void.  That  statute  has  been  held  mer^ 
declaratory  of  a  rule  of  the  common  law, 
and,  notwitlistandlng  the  omission  of  the 
words  "goods  and  chattels"  in  our  enact- 
ment, the  common-law  rale,  partially  ex- 
pressed therein,  remains  In  force.  The 
transfer  of  such  property  with  the  fraudulent 
Intent  specified  in  the  statute  Is  voidable. 
Piper  T.  Johnston,  12  Minn.  60,  66,  (GU.  27;) 
Blackman  t.  Wheaton,  13  Minn,  SStQ,  (GIL 
280;)  Hicks  t.  Stone,  13  Minn.  434,  440,  (GIL 
398;)  Benton  t.  Snyder,  22  Minn.  247;  Fox 
r.  Hills.  1  Conn.  294.  The  right  to  call  in 
question  the  vsUdlty  of  such  transfers  on  the 
ground  of  fraud  extends  to  others  than 
"creditors,"  In  the  strict  sense  of  that  term. 
Among  the  classes  of  "other  persons"  at 
whose  instance  such  transfers  may  be  avoid- 
ed, because  of  the  intent  to  defraud  them  in 
respect  to  their  "lawful  actions,  damages, 
forfeitures,  debts,  or  demands,"  Is  that  of  the 
wife  prosecuting,  or  about  to  prosecute,  a 
suit  for  divorce  and  alimony,  .vhen  the 
husband,  with  Intent  to  render  Ineffectual 
any  recoveiy  by  her,  transfers  his  property 
to  another  not  a  purchaser  In  good  faith. 
Twyne's  Case,  3  Coke,  80,  82a;  Llvermore  v. 
Boutelle.  11  Gray,  217;  Morrison  t.  Morrison, 
49  N.  H.  69;  Bailey  v.  Bailey,  61  Me.  361; 
Feigley  v.  Feigley,  7  Md.  537;  Boutdough  v. 
Bouslough,  68  Pa.  St.  495;  Draper  v.  Draper, 
68  HL  17;  Tyler  v.  Tyler.  126  IlL  526,  21  N.  B. 
Kep.  GIG;  Boog  v.  Boog,  78  Iowa,  524,  43 
N.  W.  Itep.  515.  But,  irrespective  of  the  fart 
that  the  statute  applies  to  "other  persons" 
besides  "creditors,"  the  wife,  upon  the  rendi- 
tion of  the  Judgment  In  the  pending  suit,  be- 
came an  actual  creditor;  and  even  in  this 
view  of  the  case  she  might  avoid  the  transfer 
made  with  Intent  to  defraud  her,  for  a 
transfer  made  with  intent  to  defraud  even 
sabeequent  creditors  Is  voidable.  Uvermore 
T.  Boutelie,  supra;  Plunkett  t.  Plunkett,  114 


Ind.  484, 16  N.  E.  Rep.  012,  and  17  N.  B.  Rep. 

502. 

The  appellant  was  an  active  party  with  the 
husband  in  the  accomplishment  of  the  fraud- 
ulent purpose.  The  agreement  to  board 
Schacht  for  a  year,  made  with  the  Intent  to 
defeat  ot  render  ineffectual  the  claim  of  the 
wife  in  the  pending  action,  was  a  fraud  upon 
her,  condemned  alike  by  the  common  law  and 
by  the  statute,  and,  being  a  substantial  part  of 
the  conslderatioa  for  the  transfer  of  the  note, 
that  alone  rendered  the  transfer  voidable, 
notwithstanding  the  further  comdderatlon 
that  xhonet  diould  pay  certain  debts  of 
Schacht,  much  lees  In  amount,  as  It  seems, 
than  the  value  of  the  property  transferred. 
Albee  t.  Webster,  16  N.  H.  362;  Morrison 
r.  Morrison,  supra;  Sldensparker  v.  Slden- 
sparker.  62  Me.  481,  400;  Twyne's  Oase,  supra. 
Thonet,  having  actively  participated  in  the 
fraud,  is  not  entitled  to  protection  even  as 
to  the  amounts  paid  by  him  out  of  the  pro- 
ceeds of  the  note  which  he  collected.  The 
transfer  to  him  is  to  be  treated  as  void  in  Its 
entirety,  and  he  Is  answerable  for  the  pro- 
ceeds of  the  note,  without  deduction  even  on 
account  of  his  own  debt  Thompson  v.  Blck- 
ford,  10  Minn.  17,  (GIL  1.)  The  case  will  be 
seen  to  be  distinguishable  from  one  where 
the  property  of  the  debtor  Is  appropriated 
wholly  in  payment  of  the  debts  of  preferred 
creditors,  there  being  reserved  no  bmeflt  tb 
himself  from  the  transfer. 

Judgment  affirmed. 

VANDBBBUBGH,  J.,  took  no  paft 


BERQH  V.  SLOAIT. 
(Supreme  Court  of  Minsesota.   April  97, 1898.) 
Inbtboctiokb  — Waives  or  Osjaonoira— Fabt- 

HBK8HIP  AQREBHBNT— EVIDBNCI. 

1.  A  partT  to  an  action,  who  acqaiesoee  in  the 
instruction  of  tbe  court  to  the  jury  as  to  the  law 
of  tbe  case,  will  not  be  beard  afterwards  to  assert 
that  tbe  law  was  otherwise,  as  a  reason  for  setting 
aside  tbe  verdict 

3.  Evidence  held  to  Justify  the  verdiot. 
(Byllabas  by  the  Court) 

Appeal  from  district  court,  Ramsey  {Hranty; 
Cornish,  Judge. 

Action  by  Christian  O.  Bergh  against  Sam- 
uel C.  Sloan  to  recover  one  half  the  pur- 
chase price  of  land  bought  by  plaintiff  and 
defendant  as  partners,  and  paid  for  by  plain- 
tiff. There  was  Judgment  in  favor  of  plain- 
tiff, and,  a  motion  for  a  new  trial  being  de- 
nied, d^endant  appeals.  Order  affirmed. 

It.  B.  Galusha,  for  appellant  Lewis  H. 
Jones,  for  respondent 

DICKINSON.  J.  This  is  an  appeal  by  the 
defendant  from  an  order  refusing  a  new 
trlaL  The  case  of  the  plaintiff,  as  set  forth 
in  his  complaint  and  as  presented  at  the 
trial,  was.  In  brief,  that  these  parties  en- 
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terod  Into  an  agreement,  which  he  claims 
to  have  been  of  the  nature  of  a  partnership, 
for  the  purchase  of  a  certain  tract  of  land, 
it  being  agreed  that  the  phdntlft  should  pay 
the  purdtase  price,  $4,000,  and  for  the  con- 
venience of  the  parties  talce  the  title  In  his 
own  name,  but  fOr  the  benefit  of  both  par- 
ties; that  they  should  bear  equally  the  bur- 
den of  taxation;  that  the  def^dant  shoiUd 
pay  to  the  plaintiff  Interest  on  one  half  of 
the  purchase  price  paid;  that,  upon  a  sale 
of  the  property  being  made,  they  should 
share  in  the  profits;  that  within  three  years 
the  defendant  would  repay  to  plaintiff  one 
half  of  the  purchase  money,  if  no  sale  lebould 
hare  been  made,  with  Interest;  and  that 
one  half  of  the  property  should  then  be  con- 
veyed to  him.  The  purchase  was  made, 
the  title  conveyed  to  the  plaintiff,  who  paid 
the  price  as  abore  indicated.  The  three 
years  having  passed,  and  the  land  remain- 
ing unsold,  the  plaintiff  seeks  by  thla  action 
to  recover  one  half  of  the  purchase  price 
paid  by  him,  the  defendant  having  refused 
to  pay  the  same. 

The  def»dant  ctenies  that  there  was  any 
partneidilp  agreement,  alleging  that  the 
plaintiff  bon^t  the  property  solely  for  him- 
self, and  that  his  {defendant's)  agreement, 
made  after  soeb  pordiase,  was  merely  a  ver- 
bal, and  h€aice  void,  agreement  cm  his  part  to 
purchase  one  half  of  the  land  from  laie  plain- 
tiff. The  appelant  contends  that  the  evi- 
dence did  not  support  the  plaintiff's  claim  as 
to  the  nature  of  the  agreement  In  thla  the 
appellant  caauot  be  sustained.  The  «rrl- 
dence  fully  and  beyond  any  reasonable  ques- 
tion justified  the  verdict  In  favor  of  the 
plaintiff  BO  far  as  concerned  the  facts  In 
Issue.  But  It  Is  said  that  the  agreement, 
even  according  to  the  plaintiff's  proof  of  it, 
did  not  constitute  a  partnership  agreement, 
and  was  void  under  the  statute  of  frauds. 
This  point  Is  not  available  to  the  appellant. 
The  court  Instructed  the  jury.  In  substance, 
that  if  the  agreement  was  as  claimed  by  the 
phUntlff,  and  If  the  property  was  purchased 
In  accordance  therewith,  and  the  purchase 
price  advanced  by  the  plaintiff,  as  a  joint 
enterprise  and  for  their  common  profit,  the 
plaintiff  would  be  entitled  to  recover.  No 
exceptlbn  was  taken  to  this  as  being  the 
law  of  the  case  by  which  the  jury  should  be 
guided  in  the  discharge  of  their  duly.  The 
appellant  must  be  deemed  to  have  acqui- 
esced in  this  statement  of  the  law  as  applied 
to  this  case.  The  verdict  was  rightly  found- 
ed upon  that  proposition,  and  a  contrary 
theory  of  the  case  cannot  now  be  advanced 
as  a  reason  for  avoiding  the  result  of  the 
trlaL  Smith  v.  Pearson,  44  Mhm.  397,  46  N. 
W.  Rep.  849;  Loudy  v.  Clarke,  45  Minn.  477, 
48  N.  W.  Rep.  25;  Gobum  v.  Investm«it  Co., 
(Minn.;  filed  Feb.  24,  1893.)  54  N.  W.  Sep. 
373.  This  Gontrolfl  the  determtnatioii.  of  tbl» 
appeal.  Order  aillnned. 

VAKDBRBURaH,  J.,  did  not  partldpata 


HAN600M  V.  UINNEAFOUS  BT.  RT.  Oa 
(Supreme  Court  of  lUnuesota.  April  ST,  1898.) 

AOTBOBITT  or  AaaitT— Ehfu>tiuht  ov  Phtu- 

CIAK. 

Bvidenoe  that  an  agent  of  a  street  railwsj' 
company  wu  intlioTlsed  by  it  genermlty  to  tm 
that  injured  pentms  were  uUnti  where  medical 
aid  could  be  given,  coD»trued  aa  juatifyiDfc  tka 
conclusion  that  the  &geat  was  autoorlied  to  eai- 
ploy  medical  aid  lo  suca  cases. 
(8t]rtlabQS  by  the  Court, ) 

Appeal   from   district  court,  "Hmn^v 
county;  Canty,  Jndg& 

Action  by  WUUara  H.  Hansoom  against  the  ' 
MlnneajiKdiB  Street  Railway  Oonpany  to 
recover  for  medical  aerrlees  performad  at  the  i 
request  of  defendant  There  was  Judgment  I 
for  plaintiff,  and  defendant  appealsL  Af- 
firmed. I 

Koon,  Whelan  ft  Bennett,  for  antdlant  ' 

Jf^  W.  Crane,  for  respondent  | 

DICKINSON,  X  While  a  boy  was  getting  I 
off  one  of  the  d^endant's  street  cars  his  arm  [ 
was  broken.  He  was  taken  by  an  agent  or 
servant  of  the  defendant,  tme  Shaw,  to  the  | 
plaintiff's  oflSce,  he  being  a  lAyridan  and 
surgeon.  He  performed  ^e  necessary  surgi- 
cal services,  treattng  ISie  boy  tmtll  recovery.  | 
By  this  action  he         to  recover  from  the 
defMtdant  for  such  servlcea.  Tba  evidence 
tended  to  show  that  when  Shaw  took  the  j 
boy  to  the  plaintiff's  office  he  requested 
the  plaintiff  to  attend  to  t2ie  case,  and  assur- 
ed blm  that  the  defendant  would  be  responsi- 
ble. The  question  Is  presented  as  to  Shaw's 
authotlly  to  thus  bind  the  defendant.  He 
appears  to  have  been  an  "inspector,"  wboso 
general  duties  were  to  supervise  the  conduct  | 
of  other  employes  In  the  car  service,  he  act- 
ing as  their  superior.  If  no  more  than  this 
had  been  shown,  perhaps  It  conM  not  have  | 
been  Inferred  that  he  had  aathmity  from  tlis 
defendant  to  employ  a  surgeon  to  treat  an 
injured  passenger;  but  it  was  shown  that  the  | 
defendant  had  instnicted  Shaw,  In  case  of 
accidents,  "to  see  that  those  in]tu«d  were 
taken  somewhere  where  medical  aid  could 
be  given,"  and  that  he  took  this  boy  to  the  I 
plaintiff  pursuant  to  soch  tnstructlons.  This 
Instruction  may  w^  be  regarded  as  coo- 
templatlng  the  specified  action  on  the  part  of  | 
Shaw,  of  his  own  volition,  and  without  any 
request  1^  the  persona  Injured;  and  so  be 
appears  to  have  acted  In  the  case  under  con- 
sideration. Neither  the  boy,  nor  any  one  Is 
his  behalf,  appears  to  have  made  any  request  | 
or  to  have  exercised  any  choice  or  voUtioD  | 
In  the  matter.  It  may  be  Inferred  from  the  i 
evidence  that  Shaw,  acting  upon  the  defend-  i 
ant's  general  instructions,  as  above  stated.  ' 
took  the  boy  to  this  surgeon,  sheeted  by  blm- 
B(df,  In  order  that  tb»  broken  arm  mlc^t  be 
properly  treated.  From  the  evidence  already 
referred  to,  as  to  Shaw's  antbority  In  sodi 
oases,  tt  ndght  Teas<mably  be  comUered, 
and  so  the  justloe  may  be  supposed  to  taan 
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Ttewed  tlu  cuft.  Ost  Bliaw^  lastnKtloos 
did  aot  eoBtemplate  or  mean  nmlr  tbat  he 
■taovM  Ewnon  Injofed  penoin  to  mdi  a 
place  that  madloa  aid  could  be  there  tnatow- 
cd,  tf  a  pki^Bldaa  or  aorfcon  ■honld  come 
there,  br  dbttnee  or  tn  responae  to  the  reqoeet 
«r  call  of  mar  person,  but  rather  that  the 
meaniac  of  his  tnstructiona  wm  to  place 
floeh  peroons  under  proper  medical  or  mrsh 
cal  treatmentv—to  eee  that  they  aboold  re- 
ceive sndi  treatmsnt.  So  constxuinr  the 
evldeoce,  It  went  to  ibow  that  Shaw's  bo- 
thortty  was  such  that  the  defendaat  became 
chargeaUe  upon  hia  emi^ojine&t  of  the  friaior 
Off  In  behalf  of  the  defendant.  Hence  It  la 
not  ueceMaiT  to  oonaldor  th«  Mhle-t  of  ratlflr 
cation.  JadffiMUt  afllrmed. 

VAi^OERBURGH,  J.,  did  not  partldpato 
In  ttiladecUon. 


BLAOKMORB  t.  KBNT  FROBATB 
JUTCB. 

Oiapreme  Ooart  of  H!eU«aa.  ApcU  28.  1898.) 
BxacirrOBs— Aonox      Boir^FHFMxe  SarrLB- 

MCm  OF  EST&TX. 

Where  the  time  fixed  by  the  probate  court 
for  the  presentation  of  daiius  against  an  estate 
has  not  expired,  no  action  can  be  maintained 
by  the  creditor  on  the  bond  of  the  residuary 
legatee  and  sole  executor,  givea  Ir  him,  ander 
How.  St.  i  5896,  oa  taking  [K»BesHioD  of  the  es- 
tate since  each  executor  and  residuary  legatee 
can  be  diartfed  only  with  sacb  claims  as  are 
pr^red  and  aiknred  n  the  probate  coart 

Original  petition  for  mandajnns  liy  J.  J. 
Bla^more  agidnst  tbe  Kent  probate  Judge 
to  comp^  responds  to  grant  relator  leave 
to  sue  on  the  bond  Takob  Stod,  execntor, 
«te.,  of  Harm  3.  Stad,  deceased.  Writ  de- 
nied. 

MeOUl  St  Scatcherd.  for  rdatw.  Mrnm 
H.  Walker,  for  respoad^t 

LONG,  J.  This  la  a  petition  for  naanda- 
moa.  In  whiidi  It  la  alleged  sabatanrtally 
tbat  on  Febnnry  4,  1801,  Harm  J.  Stad 
died  testate  in  the  connty  of  Kent.  Hla 
last  win  and  testament  was  admitted  to  pro- 
lute  otn  March  12th  thereafter.  At  the  time 
of  probotkig  eald  will.  Jakob  Stad,  of  the 
dty  of  Orand  Rapids,  was  appointed  exec- 
utor. By  the  terms  of  the  will  Jakob  Stad 
was  reelduary  legatee  thereunder,  and  he 
filed  with  the  probate  court  of  that  county  a 
reaidoary  legatee's  bond,  as  provided  by  sec- 
tion QSae,  How.  St.,  wbl<di  bond  was  doly  ap- 
proved bj  the  probate  court,  and  Jakob 
Stad  became  poaseeaed  of  tbe  estate  and 
rights  and  credits  of  Harm  J.  Stud,  deceased. 
No  further  proceedings  appear  bo  have  been 
taken  by  Jakob  Stnd  as  such  executor  hi 
the  admlnlatraHon  of  said  estate.  Xhe  pe- 
titioner here,  clalmtog  that  Harm  J.  Stad 
wae  indebted  to  him  in  the  sun  of  12^41^ 
Qptm  three  promissory  notes,  made  an  ap- 
plication to  Jakob  Stad  for  the  payment  of 
v,54N.w.nal4— 60 


his  claim  and  demand,  which  was  refused, 

and  on  the  UCh  otf  February,  1883,  Jakob 
Stad  aMHled  to  the  probate  court  tor  am 
order  flxtaig  the  time  tot  pnndng  clalow 
against  Harm  J.  Stad's  estata,  and  the  pro- 
bata court  made  the  osual  order  fixing  Ox 
months*  time  for  all  parsons  having  claims 
agaiaat  such  estate  to  present  the  same  for 
examination  and  allowance  before  tbe  pro- 
bete  court,  and  direcHug  that  all  aucli 
claims  be  beard  <m  Aagmt  14,  18&3,  before 
said  court  at  10  o'clock  A.  M.,  and  that 
dne  notice  of  said  hearing  b«  ^vea  by  post- 
tag  and  puUlcatl<»k,  as  required  by  the  stat- 
ute.  On  March  2,  1802,  the  petitioaer  pre- 
sented to  the  probate  court  a  petition,  duly 
verified,  praying  the  court  to  grant  leave 
to  bring  suit  hi  tbe  ebrcult  court  for  Kent 
county  om.  the  residuary  legatee's  bond,  in 
the  name  of  tbe  Judge  of  probate,  but  for 
the  use  and  benefit  of  the  petitioner,  as  pro- 
vided by  law.  This  petition  wns  denied. 
An  order  to  show  cause  was  Issued,  and  the 
probate  Judge  In  hia  return  admits  tbe  fil- 
ing of  the  petition  for  leave  to  sue  on  the 
residuary  legatee's  bond,  and  the  other  pro* 
ccedlngs,  as  alleged  in  the  petition,  but  an- 
swers that  he  is  advised  and  believes  that 
the  executor  and  residuary  legatee  Is  enti- 
tled to  have  the  claims  of  all  creditors  pre- 
sented for  ad  Judication,  and  the  right  to 
postpone  the  payment  of  all  claims  against 
said  estate  until  they  are  adjudicated  and 
allowed,  and  that  therefore  no  default  had 
been  made  in  the  couf^tion  of  tbe  reridnary 
legatee's  bond  at  the  time  of  filing  the  pe- 
tition for  leave  to  brtng  suit  thereon.  The 
probate  Judge  furUier  returns  that  th^re 
art  oOier  creditors  who  have  claims  againat 
said  estate,  and  that  the  value  of  the  estate 
coming  into  the  hands  of  the  residuary  leg- 
atee does  not  exceed  the  sum  of  $1,000. 

The  writ  most  be  denied.  It  was  said  In 
LaCterty  r.  Bonk,  76  Mtch.  40,  43  N.  W.  Rep. 
34,  that,  "If  conunl3Sioaers  on  claims  are 
apfpolBted,  no>  action  can  be  bnmght  against 
hira,  [the  rertduary  legatee  and  sole  exec- 
utor, who  has  given  a  residuary  legatee's 
bond  under  the  statute,]  except  in  a  few 
spedfled  eases,  until  the  time  Hmlted  for  tbe 
payment  of  debts  has  expired;  and  the  tn- 
dlvldual  property  cannot  be  taken  in  ex- 
ecution upon  a  Judgment  against  him  as 
executor,  at  least  until  after  the  time  for 
payment  of  debts  has  expired."  In  the  pres- 
ent case  the  time  for  the  payment  of  debts 
had  not  expired,  and  the  i»robate  court,  in- 
steaid  of  appofaiting  commlasloDers  on  claims, 
has  mode  an  order  that  the  allowance  of 
claims  be  heard  before  the  probate  court 
Instead  of  before  commlsatoners.  Under  the 
statute  he  can  be  charged  upon  tbe  bond 
with  such  claims  only  as  are  proved  and 
allowed  in  the  probate  court  The  residu- 
ary legatee  and  the  decedent's  estate  are 
still  under  the  control  of  the  probate  court, 
as  the  clnlmff  and  charges  are  against  the 
estate  of  the  deceased,  under  the  rule  laid 
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doTs  In  Jjott&rty  t.  Bank,  supra,  and  tlie 
btmd  la  merely  cumulndTe.  Ttui  RalduaiT 
l^atee  may  or  may  not  ^ve  the  bond  nndor 
aectlon  0836,  How.  Bt  It  ia  oitirely  op- 
tional with  him.  He  may  give  the  goienU 
bond  nnder  sectkn  6835;  bat.  havlDg  given 
the  bond  aa  reatdnary  legatee,  he  doea  not 
dladiarge  ttie  estate  of  the  decedaifa  drttta. 
The  debt,  howevor,  la  agalnat  the  estate^ 
and  must  be  proved  and  allowed  hi  ttie  pro- 
bate court  What  he  glres  the  bond  he 
takes  hla  chancea  that  the  decedent's  prop- 
erty may  be  anfflcleat;  bat  he  cannot  be 
called  np<m  to  respond  In  a  salt  upon  the 
bond  for  anch  debts  tmtil  the  probate  court 
Shall  have  flrat  paaaed  upon  the  claims 
agalnat  the  estate.  It  was  exvnady  hdd 
hi  Wheeler  t.  Hatheway,  S4  Mtch.  047,  20 
N.  W.  Rep.  679,  that  the  reaidnary  legatee 
and  sole  executor  had  the  fall  time  to  pay 
debts  that  he  would  have  had  If  he  had 
glren  the  bond  uaAa  the  other  aectlon  of 
the  statute^  Writ  denied,  with  coatSb  The 
other  Justices  concurred. 


UlSTKUIT,  8.  &  D.  nr.  00.  T.  GARTNER, 

Jadge. 

(Supreme  Court  of  Biichigao.  April  21,  1893.) 
Eminent  Domain  —  Bu7ficibnut  of  Pstitiok  — 

Al'PCJNTMENT  OP  COHMISniOSBKS. 

1.  Where  a  itreet-raUwoy  company  wlBhee 
to  coudemD  the  franchiBe  of  s  plaak-road  com- 
pany, and  present*  its  petition  for  the  appoint- 
ment of  commiMionerfl,  which  petition  atatea 
that  the  company  needs  a  strip  of  land  not  ex- 
ceeding 10  feet  wide,  except  at  switches.— which 
Are  not  located,— and  that  the  strip  is  to  be 
Bomewhere  between  the  existing  roadl>ed  and 
existing  and  iwrospectiTe  sidewallu,  and  does  not 
state  which  side  of  the  exiatins  roadbed  Is  de- 
rired,  nor  where  the  strip  la  to  begin  or  aid,  the 
description  is  insufficient. 

2.  When  from  the  description  in  the  peti- 
tion, as  returned  to  the  supreme  court,  in  man- 
damus to  compd  the  appointment  of  commis- 
sioners,  it  appears  that  the  court  below  could 
sot  have  determined  whether  the  landa  asked 
to  be  condemned  lie  between  the  old  roadbed 
and  the  dde  line  of  the  street,  aa  required  by 
Laws  1891,  Act  No.  67,  and  when  the  return 
also  shows  that  a  goestion  of  fact  was  raisea 
In  the  Mooeedlngs  as  to  whether  the  land  as 
snrr^ed  was  outside  of  the  roadbed  or  not, 
and  the  record  ftils  to  show  the  determination 
of  the  guestioo,  the  conrt  l>eIow  cannot  be  re- 
quired to  appoint  the  commissioners,  for  it  does 
not  appear  that  the  land  asked  for  Is  subject  to 
condemnation. 

Petltton  by  the  Detroit,  Sprlngwells  ft  Dear- 
bom  Railway  Company  for  a  writ  of  man- 
damns  to  compel  George  Gartner,  one  of  the 
circuit  Judges  of  Wayne  county,  to  appoint 
oomml^oners  with  a  view  to  condemnation 
proceedings.  Denied. 

SuIllTan  &  Masm,  (Braman  ft  Dranelly, 
of  counsel,)  tor  relator.  O.  A.  Kent,  for  re- 
spondent 

HOOKER,  C.  J.  The  relator,  a  corpora- 
tion organized  under  the  provisions  of  Act 
Na  148  of  the  PubUc  Acts  of  1855,  entitled 


"An  act  to  provide  tar  tbe  constzvctlfln  eC 
train  rattwaya."  filed  Ita  petition  In  the  drcult 
court  for  the  oounty  of  Wayne,  praying  for 
the  appcAntmoit  of  commladonen,  with  a 
view  to  the  cmdeninatloa  of  the  francbise 
of  the  Detroit  ft  Saline  Plask-Boad  Onnpany, 
over  whose  roadway  the  rdator  desired  to 
oonstmot  tte  rallrood  for  a  distance  of  sev^i 
mfles,  within  the  townships  of  Springwella 
and  Dearborn.  Hie  petition  states  that  for 
ita  purpose  the  rdator  flnda  it  neoeasaiy  "to 
use  and  occupy  a  strip  or  parcel  of  land  not 
OEoeedhig  tea  feet  fat  •wtdOh  except  at 
switehea,  and  each  places  not  exceeding 
eighteen  feet,  lying  between  the  outer  limit 
of  the  land  actually  occupied  the  roa^>ed 
of  said  Detroit  and  SaUne  Flank-Boad  Com- 
pany, and  die  aldewalk  Una  aa  estalrflShed. 
or  UaUe  to  be  estabUshed,  and  aa  shown  by 
the  map  and  survey  herewith  filed,  and  such 
crossings,  switches,  rfrtinpi,  and  oonnectkHU 
therewith  aa  may  be  essential  and  neoessaiy." 
The  Detnrit  ft  Saline  Flank-Road  Company 
was  created  by  Bpedal  act  €t  the  I^lslature, 
(see  Laws  1848,  p.  110,)  00  years  being  fixed 
aa  die  period  of  Ita  extstenosk  Act  143  of  the 
Laws  of  1849  audwrised  aald  oompany  to 
"enter  apan.  and  take  posseashm  of  ao  much 
of  the  OilcagD  turnpike  a.  the  toad  in 
questloi^  as  lies  between  the  dty  of  Detroit 
and  the  village  of  Snllne,  and  to  prooeed  to 
construct  and  maintain  theretm  a  plank  road." 
Relator  basea  ita  clalma  In  dila  prooeeding 
upon  Act  Na  07  of  Lswa  <HC  iSBL,  endded 
"An  act  to  provide  for  tite  pnnAaae  or  coo- 
demnadon  of  die  franohiae  of  plank  or  tidl 
road  companies  by  electric  or  street  railroad 
companies.**  SecUon  1  permits  a  pnrdiase  of 
such  franchise.  Seotlcm  2  authorisea  a  conr 
demnadon  of  the  same  In  case  at  inability 
to  ptirohase,  and  farther  provides  that  In  audi 
cases  the  eleotrto  or  street  railroad  company 
"shall  proceed  as  In  the  ooodemnatloa  of 
landa  or  ftancliises  for  railroad  parposea, 
under  chapter  ninety-one  of  the  third  vcdume 
of  Howell's  Annotated  Statutes,  b^ng  chapter 
seventy-flveof  the  Conqdled  lAwsof  dgbteen 
hundred  and  seventy-one,  and  all  acts  amend- 
atory thereto,  so  fhr  aa  the  same  a»  ap- 
plicable: provided,  however,  that  said  street 
or  eHectrlo  railway  oompany  shall  only  con- 
demn that  part  of  the  franchise  of  said  toU 
or  plonk  road  company  as  may  lie  between 
Its  old,  established  roadbed  and  the  aide  line 
of  the  street,  except  where  it  may  be  neoee- 
eary  to  cross  the  street,  or  go  where  a  toll- 
house may  happen  to  be  located:  provided, 
that  the  provisions  of  this  act  shall  not  be  eo 
construed  aa  to  affect  the  rights  of  abutting 
property  owners  or  the  rli^ts  of  the  public 
in  such  highways." 

Where  land  is  to  be  taken  fbr  pnbUo  pur- 
poses the  description  should  be  aa  definite  aa 
Is  necessary  In  a  deed.  Mathlas  v.  Commis- 
sioners, 49  Mich.  405,  13  N.  W.  Rep.  818;  Ben- 
nett V.  Commtasioners,  56  Micb.  634,  23  N.  W. 
Rep.  449.  The  description  in  this  petition  to 
the  circuit  court  was  "a  strip  at  land,  not  ex- 
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ceetUng  ten  feet  wide,  except  at  Bwltches," 
which  It  did  not  locate.  This  strip  was  to  be 
somewhere  between  the  existing  roadbed  and 
exlstlngandproepectlTe  sldewalka  Itdld  not 
state  which  side  of  the  existing  roadbed  was 
desired.  It  did  not  state  where  the  strip 
was  to  begin  or  end.  It  Is  tme  that  It  re- 
ferred to  a  map  and  surrey,  but  these  were 
not  returned  or  produced  at  the  hearing.  In 
addition  to  the  foregoing,  It  asked  the  con- 
demnation of  snffldent  of  the  street  for  such 
crosalngs,  switdies,  ridings,  and  connections 
as  maj  become  essential  and  necessary.  The 
Importance  of  a  perfect  description  Is  ap- 
parent. Not  only  Is  it  necessary.  Oiat  the 
commlaatoners  and  owners  may  know  how 
the  latter  are  to  be  affected,  but  it  Is  es- 
sential tor  another  reason.  The  law  provides 
that  the  portion  condemned  must  lie  between 
the  old  roadbed  and  the  side  line  of  the 
street.  No  other  portion  Is  subject  to  con- 
demnation. Until  such  is  petitioned  for,  the 
drcnlt  court  wonld  have  no  occasion  to  ap- 
point commlsslonerB.  From  the  descriptloa 
In  the  petition  as  returned  to  us  the  court 
conld  not  determine  whether  land  subject  to 
the  condemnation  was  asked  for  or  not  In 
addition  to  tMs,  the  return  shows  ttiat  a 
question  of  fact  was  raised  In  the  proceed- 
ings, viz.  whether  the  land  as  snrreyed  was 
outedde  of  the  roadbed  or  not.  Testimony 
was  takra.  but  the  record  falls  to  show  the 
determination  of  the  Judge.  Until  It  appears 
tliat  the  land  was  subject  to  condemnation 
we  cannot  require  the  drcult  court  to  appoint 
commissioners.  There  are  several  Important 
questions  raised  by  this  record  wUch  we  do 
not  decide,  preferring  to  leave  them  tmtU 
they  can  be  more  fully  armied  than  was 
possible  upon  the  hearing  of  this  motion.  The 
writ  will  be  denied,  with  costs.  The  other 
jostloes  ooncorred. 


WEBB  et  at  T.  JOHNSON  et  aL 
(Smweme  Court  of  Michigan.    April  21,  1898.) 

Pboof  or  Partsbkbhip. 

1.  In  an  action  against  a  purtnerahlp, 
ctiarging  fraud  In  concealing  name  of  K.,  who, 
it  was  claimed,  was  the  real  partner,  and 
screening  him  from  liabllltj,  evidence  of  a  con- 
versation at  a  clerk  in  the  employ  of  one  of 
the  otiier  parbiers  that  he  went  to  K.,  and  pro- 
posed to  mm  a  partnership  with  his  empiojer; 
that,  after  consiaering  it  sereral  days,  K.  said 
he  would  form  the  partnership,  but  that  he 
wonld  have  to  pat  aoother  man  in  bis  place, 
and  meotioaed  H..  who  wohld  represent  us  In- 
terest in  the  concern,— was  admissible  to  show 
that  K.  was  the  real  partner. 

2.  Where  the  evidence,  and  the  agreement 
between  K.  and  H.,  by  which  K.  fnmisbed  H. 
the  money  to  put  In  tlie  partnership,  sbowed 
that  H.  had  no  actual  interest  in  the  business, 
was  not  entitled  to  any  profits,  either  during 
or  at  the  termination  of  tne  copartnership,  nor 
to  any  trf  the  property  at  its  termination  and 
the  settlement  of  its  affairs,  but  that  K.  was  en- 
titled to  half  of  all  the  profits,  and  to  half  the 
entire  property  of  the  Arm  on  its  terminntlnn, 
and  to  the  return  of  the  entire  capital  he  had 


invested,  with  all  Its  Increase,  It  was  sufficient- 
ly proved  that  K.  was  the  real  partner. 

S.  K.  was  not  a  subpartner  to  H.,  for  that 
implies  that  each  should  share  in  the  profits. 

Error  to  clrcolt  court,  Gogebic  connty; 
Norman  W.  Halre,  Judge. 

Assumprit  by  H.  H.  Webb  and  others 
against  Peter  Jolmson  and  others.  Judgment 
was  entered  In  favor  of  plaintiffs,  and  de- 
fendants appeal.  Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  GRANT,  J.: 

Assumpsit  for  goods  sold  and  delivered. 
Verdict  and  Judgment  for  plaintiffs.  Jan- 
uary 17.  1S90,  the  defendants  Johnson  and 
Healy  executed  written  articles  of  copart- 
nership. The  firm  was  to  be  known  as  Peter 
Johnson  &  Co.  The  business  was  to  be  that 
of  general  merchandising,  in  groceries,  pro- 
visions,  clothing,  etc.  Johnson  had  been  pre- 
viously engaged  In  the  grocery  bti^ess,  and 
the  agreement  recited  that  he  contributed 
to  the  firm  the  use  of  the  store,  for  which 
he  was  to  recdve  J50  per  month,  and  the 
stock  of  goods  and  the  good  will  of  the 
buslnefls  theretofore  carried  on  by  him,  es- 
timated and  valued  at  the  sum  of  $12,000, 
and  that  Mrs.  Healy  contributed  the  sum  of 
fG,000  in  cash.  Frank  A.  Healy,  the  hus- 
band of  Mr&  Healy.  was  to  have  charge  of 
her  interests,  and  the  general  management 
of  the  business.  Including  the  keeping  of  the 
books  of  account,  paying  and  collecting  all 
bills  and  njoneys,  and  to  have  the  entire 
charge  of  the  flnandal  part  of  the  business. 
It  was  agreed  that  the  banking  business 
should  be  done  at  the  Bank  of  Ironwood, 
a  private  bank  In  which  defendant  Karate 
was  partner,  and  all  moneys  were  to  be 
there  deposited  Defendant  Karste  fur- 
nished Mrs.  Healy  the  $6,000  which  was  put 
Into  the  firm,  and,  at  the  same  time  with  the 
execution  of  the  copartnership  agreement 
above  mentioned,  she  and  her  husband  made 
and  executed  to  him  an  agreement,  the 
material  parts  of  which  are  as  follows: 
"Whereas,  the  said  Sarah  J.  Healy  has  this 
day  entered  into  copartnership  with  Peter 
Johnson,  of  said  city  of  Ironwood,  for  the 
dealing  in,  at  retail,  of  groceries,  provisions, 
flour,  feed,  and  grain,  and  clothing,  boots, 
shoes,  and  gents'  furnishing  goods,  said  busi- 
ness to  be  carried  on  at  said  dty  of  Iron- 
wood  under  the  firm  name  of  Peter  John- 
son and  Co.;  and  whereas,  the  said  Otto  B. 
Karate  has  advanced  to  snld  S.  J.  Healy 
the  amount  contributed  by  her  to  said  co- 
partnership business,  being  the  sum  of 
elgbty-flve  hundred  dollars:  Now,  therefore, 
it  is  agreed  by  said  S.  J.  Healy  that  In  con- 
dderation  of  the  said  sum  of  money  so  ad- 
vanced to  her  by  said  Kaiste,  as  afbresald, 
that  said  Otto  SL  Karste  shall  receive  and  be 
entitled  to  all  pn^ts  ariatng  and  accmliiff 
from  said  partnenAdp  bnaliieH,  irtilt^  by 
the  ternu  of  nld  partnenhlp,  would  belong 
to  said  8.  J.  Healy.  It  is  further  agreed 
tluit  said  S.  J.  Healy  wHl  and  shall*  at  tiM 
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termination  of  Bald  partnership,  retam  to 
said  Otto  E.  Karste  said  sum  so  advanced 
by  Mm  as  aforesaid,  together  with  the  In- 
crease thereof,  and  will  also  at  the  same 
time  turn  orer  to  said  Karate  all  the  right, 
title,  and  Interest  she  may  have  In  and  to, 
all  and  singular,  the  propertr  and  effects 
of  said  partnership."  The  negotiations  which 
culminated  in  the  above  agreements  were 
introduced  by  one  Engstrom,  a  clerk  In  the 
employ  of  Johnson.  He,  at  the  request  of 
Johnson,  went  to  Karate,  and  Informed  him 
that  Johnson's  bustness  was  Increa^ng,  and 
that  he  desired  a  partner,  to  which  Karste 
replied  that  he  would  keep  the  matter  In 
Tlew.  This  is  Karste's  version  of  the  oon* 
veraatlon,  and  he  denies  having  any  other 
conversation  with  Engatrom.  Engstrom,  on 
the  contrary,  testified  that  he  proposed  to 
Karste  a  partnership  with  Johnson,  and 
that,  after  considering  it  for  eight  or  tai 
days,  Karste  said  that  he  would  form  a 
partnership  with  Johnson,  but  that  he  would 
havo  to  put  another  man  in  his  place,  and 
mentioned  that  Sarah  J.  Healy  would  repre- 
sent his  interests  in  the  concern,  and  that 
Frank  Healy  would  look  after  them.  At  and 
some  time  prior  to  the  formation  of  the 
Ann  of  Peter  Johnson  &  Oo.,  Karste  was  a 
pcutner  ^th  ^ra.  Healy  in  the  clothing  bnsl- 
ness  In  Ironwood,  which  was  carried  on 
under  the  name  of  Sarab  J.  Healy.  While 
the  agreement  between  Johnson  and  Mrs. 
Healy  is  entirely  silent  as  to  this  stock  CKf 
clothing,  yet  the  fact  is  that  this  atoclc, 
which  stood  in  the  name  of  Mrs.  Healy, 
was  united  ^th  the  grocery  stock  of  John- 
KHi'B,  and  made  a  part  of  the  partnership 
assets.  That  stock  was  Invoitoried  at  about 
f 15,000,  and  Peter  Johnson  ft  Oo.  executed 
to  Sarah  J.  Healy  notes  for  tbat  amount 
These  notes  were  discounted  at  Karste's 
bank  by  Ii£t.  Healy,  and  the  proceeds,  ex- 
eopt  $1,200,  divldedt  according  to  Mr.  B^aly, 
between  his  wife  and  Mr.  Karste  naed  to 
itui  debts  of  the  firm  vt  Sarah  X  Healy 
and  Mr.  Karste.  Hie  firm  funds  of  Jcdmson 
ft  Oo.  were  deposited  in  the  bank  as  agreed, 
uid  appear  to  have  been  med  in  paying 
debts,  but  tbB  firm  was  pwmltted  to  large- 
ly overdraw.  Some  time  in  October  Karste 
'  dalms  to  bave  learned  tiiat  Johnson  had 
drawn  money  omtrary  to  the  partnership 
agreement  At  tbls  time  Mr.  l^ly  was 
absent,  and  Karste  telegraphed  him  to  re- 
turn. Upon  his  xetnxn  all  tbe  rights  of  Mr. 
Jobnaon  in  the  concern  were  assigned  to 
Mrs.  Healy;  she  agreeing  to  pay  all  tlie 
debts;  and  save  liim  harmleis.  At  this  same 
time  Petor  Jcdmson  &  Oo.  noscuted  to  the 
Bank  of  Ironwood  a  chattel  mortgage  oa 
mH  tiielr  stock,  covering  the  notes  tor  tbe 
Healy  stock,  $15,000;  overdrafts,  $3,000;  Mrs. 
Healy*8  notes  for  ooutribatloii,  $8,500;  and 
$8,000  which  Karste  claimed  to  have  paid 
on  creditors'  claims.  Mrs.  Healy  was  ea- 
tbftfy  Irrespondble.  flmmcially,  possessing  no 
property  except  some  household  goods,  and 


bad  no  real  Interest  In  the  bnalneBs  which 
was  carried  on  in  her  name  with  Mr.  Karste 
as  partner,  or  In  ttie  business  of  Peter  John* 
son  ft  Oo.  The  partnership  agreement,  after 
execution,  was  d^vered  to  Mr.  Karste,  and, 
together  with  the  agreement  between  him- 
self and  Mr.  and  Mrs.  Healy,  was  kept  by 
him  until  he  produced  tbem  upon  the  triaL 
While  the  copartnership  agreemrat  specdfled 
$6,000  as  the  amount  contributed  by  Mrs. 
Healy  to  the  partnership  fnnd,  Mr.  Karste 
in  fact  famished  $8,600  for  that  purpose, 
$2,500  of  which  was  furnished  subsequent 
to  the  agreement  The  amount  furnished 
was  not  Inserted  at  the  time  in  the  contract 
with  Karste  signed  by  M».  Healy  and  her 
husband,  but  when  the  addltU>naI  $2,500 
was  furnished  the  total  amount  was  written 
In. 

Button  ft  Norrls,  (Wm.  H.  Seaman,  of  coun- 
sel.) for  appellants.  M.  M.  Riley,  (T.  H. 
ButOineU,  of  counsri,)  for  iu>pellees. 

GRANT.  J.,  (after  stating  the  facts.) 
Bach  party  requested  the  court  to  direct  a 
verdict  in  his  favor.  The  plalntlfls  contend 
(1)  that  the  agreement  betwe«i  d^^idant 
Karste  and  Mrs.  Healy  constituted  him  a 
partner  in  the  firm;  and  <2)  that  even  If  this 
were  not  so,  still.  If  the  testimony  of  Eng- 
strom were  true,  Mra  Healy  was  a  mere 
figurehead  and  Karste  the  real  partner.  The 
defendant  Karste  contends  that  this  agree- 
ment was  made  for  the  sole  purpose  of  se- 
curing him  for  tbe  amount  advanced  to  Mrs. 
Healy  as  her  share  of  tbe  partnership  funds, 
and  that  the  testimony  of  Engstrom  was  in- 
competent, because  the  omversatlon  with 
Karste,  detailed  by  him,  occurred  prior  to 
the  execution  of  the  partnership  agreement, 
and  could  not  therefore,  be  used  to  contra- 
dict it  Hhe  court  refused  both  the  requests, 
and  Instructed  the  Jury  that  they  must  de- 
termine the  question  whether  Kaivte  was  a 
partner,  taking  into  oxurideraUon  the  agree- 
ments themselves,  and  tbe  oral  evidence 
which  -woB  admitted  to  throw  light  upon  the 
transaction. 

The  evidence  given  by  Engstrom  was  com- 
petent. If  It  were  tme,  the  CMUdnton  almost 
necessarily  follows  that  Mrs.  Bea:^  was  the 
irrespondble  flgur^ead.  and  tbat  Kante  was 
the  real  party  tn  Interest  The  Jury  would 
have  been  Justified  In  reaching  this  oondosUm 
without  the  agreement  executed  at  the  same 
time  between  BCrs.  Healy  snd  Kante.  Hio 
copartnership  agreement  itself,  was  such  as 
would  naturally  be  executed  where  the  ob- 
ject was  to  cover  up  the  real  nntore  of  the 
transaction.  This  is  not  a  case  where  prior 
conversations  are  merged  In  an  agreement 
Fnuid  was  charged.  In  Qiat  It  was  attempted 
to  conceal  the  name  of  the  real  partnw,  and 
screen  Um  from  liability.  In  socih  case,  evi- 
dence of  cwversatlozks  had  with  either  party 
In  Interest,  eltlier  before  or  after  Hie  ezeca- 
tlon  of  the  agreement  which  throws  lisbt 
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npon  the  actual  nature  of  the  tranaactUn, 
la  competent 

Bnt  we  need  not  go  beyond  the  written 
agreeiDeat  of  the  parties,  and  the  uncontra- 
dicted tacts  of  the  case,  to  determine  the  lia- 
bility of  Mr.  Karate.  The  foUowbiff  tacts  are 
clearly  estabUshed  by  flie  evldemce,  and  from 
the  contract  Itself:  (1)  Mrs.  ^aly  had  no 
actual  Interest  In  ttie  burineas  or  proper^  of 
the  firm.  She  was  mtltled  to  no  proOts, 
etthw  during  or  at  the  termination  of  the  co- 
partnership, nor  was  she  entitled  to  any  of 
Oie  ivoper^  at  Its  termlnatloi^  and  settle- 
meat  ot  Its  affiUn.  (2)  Mr.  Karate  was  en- 
titled to  half  of  all  the  profits,  as  sach,  and 
to  half  the  entire  property  of  the  Arm  npon 
Its  tetmlnatlon,  and  to  the  return  of  the  en- 
tire capital  he  had  Invested,  with  all  Its  in^ 
cxeass* 

It  Is  said  In  Beecher  t.  Bosh,  45  BClch.  202, 
7  N.  W.  Bep.  785,  In  which  case  the  princi- 
ples applicable  here  are  fully  dlarassed: 
"The  test  of  partnOTshlp  nnut  be  found  in 
the  intent  of  the  parties  tbemselTea  They 
may  say  they  Intend  none,  when  their  con- 
tract plainly  shows  the  contrary,  and  In  that 
case  the  Intent  shall  control  the  contrary  a»- 
sertion."  The  qnesdon  bt  this  case  Is  not 
whether  Karate  held  himself  out  as  a  part- 
ner, so  as  to  estop  him  from  the  contrary 
assertion,  for  there  Is  no  evldenee  that  he 
held  himself  out  as  snch.  but  whether  he 
was  In  fact  a  partner  liable  to  trade  obliga* 
tlons.  The  role  In  such  cases  Is  thns  stated: 
*^e  participation  in  the  profits  of  a  trade, 
which  makes  a  person  a  partner  as  to  third 
persons,  is  a  participation  in  the  profits  as 
sach,  under  drcumstances  which  glre  htm 
a  proprietary  Interest  In  the  profits  l>efore 
division  as  principal  trader,  and  the  right  to 
an  account  as  partner,  and  a  lien  on  the 
partnership  assets  in  preference  to  individ- 
ual." Burnett  r.  £tayder,  81  N.  T.  555.  The 
principles  here  tnvolved  are  so  thoroughly 
and  ably  discussed,  and  the  rule  so  clear^ 
stated,  In  Beecher  r.  Bush,  supra,  that  it  Is 
unnecessary  to  do  more  than  refer  to  that 
case,  and  to  apply  the  rule  to  the  present 
one. 

A  subpartnershlp  does  not  In  fact  exist 
where  one  party  furnishes  all  the  capital, 
receives  all  the  profits,  and  owns  all  the 
assets.  Such  an  arrangement  lacks  all  the 
essential  elements  of  a  partnership.  Hie 
ostensible  partner.  In  such  case,  may  be  hedd 
Uable  to  third  parQes  on  the  ground  that  he 
has  held  himself  out  as  a  partner,  and  they 
have  treated  him  as  such;  but  he  has  no  in- 
terest which  will  entitle  him  to  an  account- 
ing, or  to  any  action  at  law  or  In  equity 
against  the  other  party.  But  such.  In  fact, 
was  the  agreement  l)etween  Mrs.  Heoly  and 
Mr.  Karate.  He  was  not  a  subpartner,  for 
that  term  Implies  that  each  should  shore  in 
the  profits.  Where  the  so-called  "subpart- 
ner" owns  the  entire  interest.  Including  prof- 
Its  and  propCTty,  he  must  be  considered  as 
the  real  partner,  standing  tn  the  place  of  the 


ostensible  one,  and  assuming  his  obligations 
and  liabilities.  The  law  does  not  permit  him 
to  say,  **I  will  take  flie  profits  and  tlie  prop- 
erty, tf  any  la  left  after  the  paymesit  of  the 
debts,  but  I  am  not  responsible  ten  losses 
incnrred.**  Mr.  Kasste  had  a  proprietary  In- 
terest In  the  profits,  as  well  before  as  after 
the  dlTirion.  His  coitract  with  Mrs.  Healy 
did  not  limit  him  to  the  profits  after  tti^ 
were  declared,  and  were  in  her  hands.  He 
could  at  any  time  compel  an  accounting.  We 
think  that  Mr.  Karste  was  a  partner,  and 
that  the  drcnlt  Judge  riioald  hare  directed 
a  rardlct  In  favor  of  the  pUdntUEs.  Inasmudi 
as  the  jury  arrived  at  the  correct  resolt.  It  la 
unnecessary  to  refer  to  any  alleged  errors 
uiron  the  admission  of  testimony.  Judgment 
afltoned.   nie  other  Justices  concurred. 


HMMMINGBR  v.  WBSTBRN  ABSUR.  CO. 
(Supreme  Court  of  Mldiigao.    April  21,  1893.) 

ABSUHPSIT— WOOK  AMD  LABOR  —  QdaKTOH  Heh- 
OIT— UolTTRAOI^PBOOr  OW  EXBOUflON  —  ChoSS- 
BZAMtKATlOlt. 

1.  A  party  who  lias  oontracted  to  perform 
work  for  another  msy,  mi  breach  of  tne  con- 
tract the  other  party  thereto,  recover  for 
work  done  on  a  qnantum  meruit;  and  the 
meaaare  of  damages  is  not  necessarily  tbe  con- 
tract pnce,  but  he  may  recover  its  reawnaui.- 
value,  though  such  value  is  hi  excess  of  the 
rate  fixed  by  the  contract 

2.  Where  a  contract  sned  on  Is  set  out  tn 
full  in  the  declaration,  and  Its  exeeetion  Is  not 
denied,  proof  of  execution  Is  unnecessary. 

3.  Though  it  was  error  to  refuse  to  allow 
defendant  to  cross-examine,  generally,  a  wit- 
ness for  plaintift  who  had  testified  to  certain 
facta,  BQch  error  was  waived  where  defendant 
made  the  witness  his  own,  and  examined  htF^ 
at  length. 

Error  to  circuit  court,  St  Clair  county; 
Arthur  L.  Canfield,  Judge. 

Action  by  Arthur  Hemminger  against  the 
Western  Assurance  Company.  Judgment  for 
plaintiff,  and  defendant  brings,  error.  Af- 
firmed. 

William  a.  Leonard,  (William  M.  CUne,  of 
comisel.)  for  appellant  Atkinson,  yance  ft 
Wolcott;  fbr  appellee. 

McGRATH,  J.  Def^dant  was  the  owner 
of  a  steam  barge  and  schooner,  both  sunken 
in  Lake  Huron,  the  one  off  Sand  Beach,  and 
the  other  off  White  Rock.  On  September  2, 
1889,  they  entered  Into  a  written  contract 
with  Thomas  and  Medar  Isabell,  by  the 
terms  of  which  the  Isabells  were  to  recover 
from  these  vessels  everrthing  worth  saving, 
and  deliver  the  same  upon  the  dock  at  Port 
Huron,  and  in  consideration  the  Isabells  were 
to  receive  one  half  of  the  net  amount  real- 
ized from  the  sale  of  the  machinery,  outfit, 
and  other  things  so  saved.  No  time  within 
which  this  work  was  to  be  done  was  named 
In  the  agreement  The  Isabells  procured  the 
necessary  apparatus,  commenced  the  work, 
and  prosecuted  It  with  varying  success  dur- 
ing that  falL   They  encountered  severe 
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weather,  and  were  compiled  aeveral  times 
to  abandfoi  the  wreck  and  seek  shelter. 
They  otmtinued  their  work,  as  the  weather 
permitted,  until  about  November  lat,  but 
were  ttten  compelled  to  abandon  It  tor  that 
seaBan.  Intending  to  reeanie  It  In  the  apting. 
They  recovered,  and  delivered,  as  agreed, 
"two  spars  and  the  ilgglng  ot  these  spars,  five 
sails,  and  a  lot  <tf  mnnlng  gear,  one  tow- 
line,  two  Atlantic  pnmps,  cme  windlass,  one 
wheel,  ooe  c^tan,  one  lot  of  eyebolts  and 
ringbolts,  cna  set  of  daflts,  one  set  of  cat- 
heads, (me  andiOT,  and  two  Bhot  of  chain, 
one  compass,  one  log,  one  gaff,  one  air 
pamp,  one  staysail  boom,  one  heater,  one 
pony  engine,  one  force  pump,  one  antomatlc 
pump,  one  steam  chest  head,  one  cylinder 
head,  and  lot  of  broken  caat-lron  steam 
pipes,  half  a  ton  of  gas  pipes,  one  cut-off, 
one  exhaust.  Iron  bulkhead,  flre-room  floor, 
one  lot  of  fire  grates,  and  one  boiler."  On  the 
12th  daj  of  December,  1889,  defendant  sold 
aU  the  articles  recovered  except  the  boiler, 
and  gave  a  bill  of  sale  of  all  the  wreckage 
of  both  vessels  remaining  therein  to  one 
Thompson.  The  Isabella  assigned  to  plain- 
tiff. 

The  declaration  counts  upon  a  breach  of 
the  contract,  and  contains  counts  for  labor  ex- 
pended, and  expenses  Incurred,  In  and  about 
the  prosecution  of  the  work.  At  the  dose  of 
the  proofs  plaintiff  elected  to  recover  npon 
quantum  meruit,  on  the  theory  that  defend* 
ant  "had  violated  the  contrnct,  and  prevented 
Its  completion."  The  general  rule  Is  well  set- 
tled that  a  par^  to  a  contract  where  labor  la 
to  be  performed,  upon  the  breach  of  that  con- 
tract }sf  the  ottier  party,  has  two  remedies 
open  to  him.  He  may  sue  upon  the  contract, 
and  recover  damages  for  Its  breach,  or  he 
may  ignore  the  contract,  and  sue  for  services 
and  labor  expended,  and  expenses  Incurred, 
from  which  he  has  derived  no  benefit. 
Kearney  v.  Doyle.  22  Mich.  294;  Mitchell  v. 
Scott,  41  Mich.  108,  1  N.  W.  Rep.  9G8:  Boyce 
V.  Martin,  46  Mich.  240,  9  N.  W.  Rep.  205; 
Shulters  v.  Searls,  48  Mich.  552,  12  N.  W. 
Kep.  097;  Bush  v.  Brooks,  TO  Mich.  401, 
38  N.  W.  Rep.  662;  Bromley  v.  Goff,  76 
Mich.  218,  42  K.  W.  Rep.  810;  Moore  v.  Nail 
Co.,  76  Mlcb.  606.  43  N.  W.  Rep.  644.  In 
case  he  pursues  the  latter  remedy  the 
measure  of  damages  as  to  services  Is  not 
necessarily  the  contract  price,  even  though 
the  value  of  the  services  can  be  measured 
or  apportioned  by  the  contract  rate,  but  he 
may  recover  what  his  services  are  reason- 
ably worth,  although  In  excess  of  the  rate 
fixed  by  the  contract  Hosmer  v.  Wilson,  7 
Mich.  294;  Kearney  v.  Doyle,  supra;  Shul- 
ters V.  Searls,  supra.  The  rule  Is  otherwise, 
however,  where  the  plaintiff  Is  the  author 
of  the  breach.  Thr  basis  of  a  recovery  by 
one  who  Is  in  default  is  an  implied  agree- 
ment arising  from  the  reception  of  some- 
thing of  benefit  or  value;  but,  where  the 
party  suing  is  not  responsible  for  the  breach, 
nether  the  right,  nor  the  amount  at  the 


recovery,  d^tends  upon  the  measure  of  ben- 
efit received  by  the  party  guilty  of  the 
breech.  The  rule  laid  down  by  Ghristian- 
cy»  J-*  In  Hosmer  t.  WI1s(hi,  sapra,  Ss  ihat 
"the  idaintiff  having  a|)propriated  and  re- 
ceived the  benefit  <tf  0ie  labor,  or,  wh&t  Is 
equivalent,  having  Induced  the  [diduafl  to 
expend  his  labor  tor  him,  and.  it  properly 
performed  aooordtng  to  his  detfre,  the  de- 
f^kdant  bdng  estopped  to  deny  the  bene- 
fit, a  duly  Is  ImpoMd  upon  the  defendant 
to  pay  for  the  labor  performed."  This  dis- 
poses of  the  principal  oontoition  In  the  cose. 

The  contract  was  offered  In  evidence,  but 
It  was  objected  that  Its  execntlon  had  not 
bcCT  proven  The  contract  was  set  forth  In 
fall  In  the  declaration,  and  its  execution  had 
not  been  d^ed  under  oath.  Proof  of  the 
execution  of  tlL»  instrument  was  therefore 
unnecessary,  vat&et  drcolt  court  rule  No.  79. 

There  Is  no  force  In  the  objection  that 
plalntlfl  was  not  compelled  to  make  an  elec- 
ticoi  at  the  time  requested.  Considerable  tes- 
tim<»iy  had  then  been  taken.  At  the  dost* 
of  the  testimony  plalntlfl  did  dect,  and  the 
court  restricted  the  reoov«7  to  the  aerial 
services  rendered  and  expenses  Incurred. 
Thedefmse  was  that  the  compensation  nm- 
nhig  to  plaintiff  was  ctmtingent;  that  the 
sale  of  the  articles  rccoveml.  and  the  bal- 
ance of  the  wrecks,  was  with  the  consent  of 
plaintiff's  asalgnors,  and  at  a  fair  vnlne;  and 
that  plaintiff  could  only  recovw  the  percent- 
age fixed  by  the  contract  Plaintiff  contended 
that  the  sale  was  made  without  tlie  consent 
of  plaintiff's  assignors,  and  at  a  price  modi 
below  the  actnal  value;  henoe  the  Injoiy; 
and  this  was  counted  upon  as  the  breadL 
The  testiirony  tending  to  show  values  was 
therefore  competent  npon  this  brandi  of  the 
case,  althongh  It  would  also  tend  to  show 
the  damages  arising  from  the  breach.  Hie 
court  Instructed  the  Jury  that,  if  the  aale 
was  made  with  the  cmuent  of  all  parties, 
plaintiff  could  not  Teeover. 

The  party  to  whom  defendant  sold  the 
wreckage  was  called  by  plaintiff  to  prove  the 
purchase.  Defendant's  oonnsd  then  sought 
to  cross-examine  the  witness  generally,  but 
objectiim  was  made  that  It  was  not  proper 
cross-examination,  and  the  testimony  was  ex- 
dnded  This  was  errw.  People  v.  Barker. 
60  Mich.  277,  27  N.  W.  Rep.  SS9;  Ireland 
V.  Railroad  Go..  79  Mich.  163,  44  N.  W.  Rep. 
426.  Defendant  then  made  the  witness  his 
own,  and  examined  him  at  length.  In  view 
of  this  fact  we  think  the  error  vras  waived. 
In  New  Yorii  Iron  Mine  v.  First  Nat  Bank. 
39  Mich.  644,  the  witness  was  "the  prin- 
cipal actor  In  the  transaction  under  In- 
vestigation, brouf^t  forward  as  a  witness 
to  support  his  own  acts,  but  carefnlly  ex- 
amined in  such  a  manner  as  to  avoid  hav- 
ing him  utter  a  single  word  regarding  the 
main  fftct,  although  It  was  pecnliarly  with- 
in his  own  knowledge."  The  defense  in 
that  case  did  not  attempt  to  make  the  wit- 
ness its  own,  and  the  court  say:  "It  Is  tms 
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me  defense  was  at  Qborty  to  aJX  the  vltneas 
subsequently,  bnt  tbis  was  no  answer.  The 
detaue  was  not  cmnpdlable  to  81t«  credit 
to  tbe  plaintifrfl  wltneaa  aa  its  own,  for  the 
purpose  of  an  explanation  of  facts  constltnt- 
Ing  the  plaintUTa  case,  and  a  part  of  which 
the  plaintiff  bad  put  before  the  Jury  wtam 
examining  him.*'  In  tlie  preenit  case  tbe 
witness  was  tmo  with  whom  Hie  defoidant 
had  dealt,  and  fliwe  was  nothing  tending  to 
show  that  he  was  nnfil^dly  to  defendant, 
or  had  any  bias  or  int«est 

"Hie  ottier  assignments  rdate  to  tba  cmq^ 
tency  of  certain  wltno— oa  who  testified  iq)on 
tlie  question  of  Tallies,  bnt  upmi  ocaminatlon 
we  find  no  enor  in  the  rolinga  The  Judg- 
ment is  affirmed.  The  other  jnsttoss  eon- 
aam&. 


PETRIE  T.  TORRENT. 
rSupreme  Court  of  Michigan.  April  21, 1893.) 
A,prEAi. — Final  OitDEit 
On  an  accnnntin;;  between  partners  the 
oommisflioner  reported  that  complainant  was 
entitled  to  a  decree  for  Us  share  of  the  lavflts, 
"unless  the  question  of  whether  anch  decree 
should  or  should  not  be  now  made  ou^t  to  be 
affected  by  the  three  suits  h«%inbefore  refeired 
to,  and,  if  so.  to  what  extent,  and  how.  Is  left 
to  and  with  the  coort  for  consideration  and  Snal 
determination."  Both  pnrtien  excepted,  and  on 
the  henrjpg  the  court  ordered  that  the  exce[>- 
tions  be  orerruled  and  tbe  r^rt  confirmed,  and 
that  all  proesedinxB  In  the  cane  be  stayed  nntil 
further  order  f>f  Uie  court.  Eeld,  that  the  or- 
der was  not  final,  and  iqipeal  thorefrom  alwnld 
ue  dismissed. 

Appeal  from  drcoit  court,  Muskegon  coun- 
ty, in  chancery;  Albert  Dlckerman.  Chnu. 
cellor. 

Bill  by  Albert  H.  Petrie  against  John  Tor- 
rent for  an  accounting.  From  the  order 
made  on  the  report  of  the  commissioner,  de- 
fendant appeals,  and  plaintiff  moTes  to  dis- 
miss the  appeal  Motion  granted. 

Smith,  Nlms,  Hoyt  &  Brwln  and  Edwin 
F.  Uhl,  for  the  motlcm.  Bunker  &  Oarpenter, 
(Klngsley  &  TrianniaTia,  of  counsel,)  opposed. 

HOOKiuit,  G.  J.  Upon  a  bill  filed  for  an 
accounting  between  oopartnen  the  oom- 
mlsslMter  reported  the  testimony,  wltli  hla 
opinion  thereon.  His  conclusion  was  as  fol- 
lows: "(20)  Final^,  I  find  and  determine 
that  the  complainant  Is  entitled  to  a  decree 
for  the  sum  of  ninety-three  thousand  three 
htmdred  and  thirty-one  and  04-100  dollars  at 
the  date  of  this,  my  report,  as  his  share  of 
the  profits  of  the  business  between  the 
parties  upon  Its  operations  up  to  December 
31.  IStil,  and  Interest  thereon  to  the  date 
of  this  report,  unless  the  question  of  whether 
such  decree  should  or  should  not  be  now  made 
9Ught  to  be  affected  by  the  three  suits  here- 
inbefore referred  to;  and,  If  so,  to  what  ex- 
t^t,  and  how,  la  left  to  and  with  the  court 
for  consideration  and  final  determination." 
Both  parties  excepted  to  this  report,  and  upon 
the  bearing  thereof  the  court  ordered  as  t<A- 


lowi^  tIb.:  "First,  that  aald  exoqitiofH  ba, 
and  the  same,  and  eaoh  and  ereiy  of  ttietn, 
are  her^y*  oraniled,  and  Out  nld  nifoxt 
be,  and  the  same  is,  in  all  respects  con- 
firmed; second,  that  Oie  apiOication  of  the 
compujnant  tox  solidton^  fees  in  addition  to 
tiioae  fixed  Igr  ttie  rale*  of  court  in  radinair 
cases  be,  and  the  same  is  hereby,  denied; 
tliird,  that  tiie  application  of  Ihe  defendant 
contained  in  his  petition  filed  October  8, 1882, 
staying  proceedings  in  this  cause,  be,  and  the 
same  Is  hneby,  granted,  and  that  all  pro- 
oeedings  herein,  except  the  filing  by  tbe  de- 
fendant of  tlie  statements  in  regazd  to  lha 
baslneas  as  provided  by  the  original  decree 
tak  ttds  cause,  be^  and  the  same  are  herein, 
stayed  until  the  flirther  order  of  this  court " 
From  tills  order  Hib  omnplalnant  appealed  to 
this  court  Defendant  mores  to  dlamlas  upon 
tiie  ground  that  titie  order  was  not  a:  final 
order,  and  therefore  oonld  not  be  appealed 
from.  The  oonflrmation  of  the  report  is  not 
nseessaiUj  final.  Hba  order  does  not  direct 
the  remedy  to  be  had  against  either  party, 
or  provide  any  way  for  enforcing  It  It  is 
■tUl  in  tbe  poww  of  tbe  court  to  s^  the 
oase  back  to  the  otHninlsidoner.  By  ttte  very 
terms  of  tlie  report  Trtildi  is  confirmed  by  the 
order  the  amount  found  doe  is  sabjeot  to 
change  by  matters  In  procesa  of  litigation. 
The  case  falls  within  the  rule  laid  down  in 
the  case  of  Kingsbury  r.  Klngslmry.  20  Bilch. 
214,  and  the  appeal  must  be  dismissed,  with 
costs.  The  other  JusUces  coDourred. 


BVViaiflT  T.  NEWAYGfO  CIRODIT  JUDGB. 
(Supreme  Court  of  Ifiehlgan.    April  2S,  1883.) 

SUHHOKS—ISSCAXOB  tX  BLA  SE. 

A  summons  signed  and  sealed  in  blank 
by  the  clerk  of  the  court,  and  delivered  to  an 
attorney,  not  for  a  particolar  salt,  but  for  any 
suit  that  he  mi^ht  have  occasion  to  bring  there- 
after, is  not  void,  and  the  suit  should  not  be 
quashed  on  the  ground  that  aummnns  was  not 
legally  issued. 

Original  petition  for  mandnmus  by  Mar- 
tin L.  Sweet  against  the  Judge  of  tbe  cir- 
cuit court  for  the  county  of  Newaygo  to 
compel  respondent  to  quash  a  suit  iMrought 
against  relator.   Writ  desded. 

Bnndy  ft  Tra\is,  for  relator.  B.  B.  Ed- 
wards, fbr  resptmdent 

ORANT.  J.  Relator  Is  defendant  tn  a 
suit  commenced  by  summons,  which  waa 
signed  and  sealed  In  blank  by  the  clerk 
of  the  court  and  delivered  to  the  attorney 
for  the  plaintiff  in  the  suit  several  months 
before  it  was  filled  out  by  tbe  attorney 
and  placed  In  the  hands  of  tbe  aheriff  for 
service.  It  Is  regular  upon  Its  face,  and 
waa  duly  served.  Relator  moved  to  quash 
the  suit  upon  the  ground  that  the  summons 
was  not  legally  issued.  His  motion  was 
based  upon  affidavits  from  which  it  appears 
that  the  attorney  obtained  the  summons 
from  tbe  clerk,  not  for  tbis  particolar  sidt, 
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but  for  anj  suit  that  he  ndght  have  oe- 
caaion  to  bcin^  thereafter.  Hie  court  de- 
nied the  motion,  and  relator  now  seeks  the 
writ  of  mandamus  to  compel  It  to  grant 
the  motion. 

The  motion  was  properly  deiUed.  No 
abuse  has  been  ^own  on  the  part  of  the 
attorney  in  issuing  the  writ  If  he  had 
obtained  It  on  the  very  day  of  Its  Issue  It 
would  have  been  the  same  as  It  Is  now. 
The  payment  of  the  oitry  fee  is  not  necee- 
saiy  to  confer  Jorisdlctloo.  People  t. 
ITeadway,  17  Midi.  484.  The  cLeA  Is  un- 
der no  obUgatlon  to  delirer  to  an  attorney 
a  writ  flicned  and  sealed  in  Monk,  and  may 
Tery  properly  refuse  to  do  so;  bot,  If  he 
chooses  to  trust  an  attorney  with  such  a 
writ,  it  will  not  be  held  void  for  that 
reason.  Potter  t.  Manufacturing  Go.,  8T 
Mich.  59,  49  N.  W.  Rep.  617.  The  state- 
ment in  that  caae  that  "it  is  not  oon- 
templated  that  writs  are  to  be  signed  and 
sealed  without  reference  to  the  Immediate 
commencement  of  suit"  was  not  naoessaiy 
to  the  determination  of  the  ease,  snd  must 
be  regarded  as  dictum.  The  writ  Is  denied. 
The  other  justioee  concurred. 


HcOAIXUM  DAVIDSON. 
(Supreme  Court  of  Michigan.  April  21,  IStKt.) 
MAi-iciocfl  Negligence — Etiorvce. 
A  car  standing  on  a  track  on  defendant's 
land  being  in  the  way  of  some  work  be  was 
doing,  he  removed  a  block  from  under  one  of 
the  wheels,  thus  releasing  it,  and  it  deeceuded 
a  grade,  striking  a  car  which  plaintiff  and  his 
coemployes  were  trying  to  mOTO,  thereby  Injur* 
lag  plamtiff.  When  he  released  the  car  he 
could  not  see  plaintiff  and  his  coemployes,  and 
there  was  no  reason  why  he  should  tlimk  they 
were  there.  To  show  malice  towards  plaintilTa 
employer  and  his  employes.  plaintiS  offered 
evidence  of  a  lawsuit  by  deiendant  against 
plaintiff's  empl(^»  to  recover  rent,  but  there 
was  no  evidence  that  defendant  had  ever 
shown  any  ill  feeling  towards  auch  persons. 
MM,  that  a  verdict  for  plaintiff  on  the  ground 
that  defendant  bad  muhcioualy  and  wantonly 
done  the  act  causing  the  iujaiy  was  utterv 
nnsnpported  br  the  eridenoe,  and  that  the  court 
should  have  directed  a  veroiot  tbr  defendant. 

Error  to  circuit  court.  Bay  county;  Oeorge 
P.  Oobb,  Judge. 

Action  by  Edward  McCallnm  against 
James  Davidson  to  recover  for  perstmal  In- 
Jiiries  sustained  through  defendant's  aUe^ed 
negUgmie.  There  was  judgment  for  plain* 
tiff,  and  defendant  btis^  error.  Keversed. 

The  other  Cacts  fully  appear  In  the  fol- 
lowing statement  by  GRANT,  J.: 

D^endant  la  the  owner  of  lot  47  <tf  the 
Tillage  of  fialsitnui^— now  a  part  of  West 
Bay  caty,— and  also  at  tiie  ri^t  of  way  for 
a  railroad  switch  acnm  lota  6  and  ot  block 
S7.  ▲  oorpomtton  knomi  as  the  Onimp 
Manufacturing  Oomyany  owned  a  mm  and 
himbw  yard  <m  lot  87.  Between  tbe  two  fa 
Ninth fftnet^  public  lilgh way.  Aside  track 
of  the  Mlfthl^n  Central  Ttailmad  runs  diag^ 
oDBlly  aorosB  lot  S7  and  tbe  street,  and,  aftw 
BtriUng  tbe  south  line  oi  the  detflmdant'a 


land,  curves  so  as  to  run  In  a  direct  line 
across  his  premises.  On  the  north  side  of 
the  Crump  Manufacturing  Compan^s  lot 
are  Inclosed  lumber  Aeds.  The  street  Is 
66  feet  wide.  A  plat  of  the  premises  Is 
found  oppodte,  from  whl<Si  the  situation  can 
be  clearly  understood. 

The  numbers  along  the  side  track  Indicate 
stations.  Station  11  Is  the  lowest  point  in 
tlie  side  tract.  From  this  point  there  Is  an 
up  grade  of  6  inches  to  the  100  feet  for  1ST 
feet,  to  the  north,  on  defendant's  land,  at 
which  point  a  down  grade  begins.  From  the 
north  dde  of  Ninth  street  to  the  point  where 
the  grade  changes  Is  121  feet  Tbese  sheds 
had  never  been  used  tor  storing  lumber  from 
this  side  track  previous  to  the  accident.  The 
rails  and  ties  of  liie  side  track  were  owned 
and  put  in  by  the  railroad  company,  but  tbe 
side  track  Itself  was  for  the  benefit  and 
accommodation*  mainly,  of  the  defraidant, 
though  used  by  tbe  Crunap  Manufacturing 
Company  and  the  railroad  company  as  they 
had  occasion.  On  the  13th  of  August,  1881, 
the  Crump  Manufacturing  Company  had 
caused  two  can  loaded  with  lumber,  called 
"shorts,"  to  be  placed  between  Oie  lumber 
sheds  for  the  purpose  of  belug  unloaded  and 
placed  In  the  sheds.  The  northern  end  of  the 
northernmost  car  stood  about  even  with  the 
north  line  of  the  sheds.  The  lumber  was 
piled  lengthwise  upon  the  cars  Tn  three 
tiers,  each  about  uine  feet  long.  Plaintiff 
and  two  other  employes  of  the  Crump  Mau- 
tifacturtng  Company,  named  Fogleaauger  and 
Finn,  were  ordered  on  the  morning  of  the 
14th  to  unload  the  two  cars  of  lumber  Into 
the  shed.  Previous  to  the  placing  of  these 
two  cars  upon  the  side  track  the  railroad 
company  had  nm  two  other  cars  in  ixpou  it, 
—one  empty,  and  the  other  loaded  with 
logs;  the  empty  car  being  south  of  the  other. 
On  the  morning  of  the  14th  tids  emp^  car 
stood  with  its  south  end  about  halfway 
across  the  street,  which  was  at  that  time 
but  little  used.  Before  commencing  to  un- 
load, plaliitiir  and  other  employes  of  the 
Crump  Company  pushed  this  empty  car  fur- 
ther to  the  norUi  in  order  to  make  room  for 
the  storage  of  the  first  car  after  It  was  unload- 
ed, while  they  unloaded  the  second.  Plain- 
tiff's witnesses  testify  that  llils  car  was 
pushed  onto  ibe  defendant's  land  from  iS  to 
20  rods,  where  they  blocked  one  wheel  In 
ordw  to  prevent  its  coming  down  ttie  grade. 
In  this  stance  they  are  mistaken,  because, 
aa  already  stated,  tike  grade  extends  cndy  121 
feet  on  bis  land.  No  reason  fa  given  why 
they  pushed  It  so  tar.  They  would  have  had 
unple  room,  even  U  the  car  had  not  bees 
pusihed  eirtlnay  oat  «f  the  street  Plaintiff 
and  his  coemployes  wmt  to  woik  about  T 
o'clodc.  Tbej  had  unloaded  the  south  tier 
of  the  north  ear  through  an  opening  In  the 
abed  about  10  feet  from  the  crosedng.  l^e- 
siring  to  move  the  car  a  few  fMt  fhrther  to 
the  north,  to  facilitate  the  miloadbiS)  tbe 
three  wmt  bdilnd  Ihe  car  to  try  to  more  11 
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Flabttiff  took  a  board  aboat  S  feet  long, 
which  he  was  UBbag  under  the  wheel,  while 
the  other  two  were  pndilnf.  Th^  were 
tbua  ensaced  from  IS  to  25  mtanitea,  when 
the  empty  car  came  down       grade,  atmck 


the  car  wMch  they  were  trying  to  move, 
threw  plaintiff  down,  and,  It  Is  claimed,  in- 
jured him.  Plaintiff  himself  was  not  a  wit- 
ness, for  the  reason  that  he  was  confined  to 
his  bed  from  fltckneas  claimed  to  be  the  result 
of  the  acrtdent,  and  was  mentally  incom- 
petent to  testify.  Plaintiff  was  at  the  time 
standing  with  the  eod  of  tbe  board  near  Ub 
brenst.  Finn  tMtlfled  that  he  was  thrown 
upon  hla  bade,  his  knees  Ibrown  up,  and 
that  he  was  shored  about  diree  feet  Fogle- 
sanger,  who  was  next  to  plaintiff,  testified 
that,  when  the  car  stmdr,  plaintiff  took  one 
step  bock,  and  f>ell  against  the  other  car, 
and  went  down  in  a  sltdng  position;  that  he 
didn't  think  their  car  touched  him;  that  he 
helped  him  op;  that  he  (Finn)  immediately 
crawled  through  under  the  drawbars;  and* 
that  plaintiff  followed  him.  Finn  and  Fo> 
giesaiiger,  who  were  platntUTs  vitneises,. 
both  agree  tbat  their  poaltton  behind  the  car 
was  not  dlaoemlble  to  any  ooe  out  in  the 
•Ixeet,  or  upon  tiha  VkoA  araon  the  street, 
and  that  they  heard  a  wamtog  outcry  Just 
about  as  tiw  ear  struck.  On  coming  out 
flrotn  betalnd  the  ear,  13iey  saw  defendant 
and  Ida  foreman,  Arnold,  standing  to  llie 
north.  Neither  ptaintlff  nor  bis  oompan- 
iMiB  irtated  to  deMidant  or  Arnold  tlut  any 
Injury  was  done,  or  that  any  one  was  hurt, 
nor  was  there  then  anything  to  Indicate  that 
any  one  was  hurt  Plaintiff  and  his  com- 
paalins  were  Ignorant  of  tlw  presence  of 
plBlntlfr  and  Arnold  In  flie  vldnlty,  and  de- 
teodant  aad  Arnold  weire  equally  Ignorftnt 
otf  -Oie  presence  of  tfae  plaintiff  and  his  com- 
pantona.  There  was  nothing  in  the  altuatloQ 
to  Indicate  to  the  defioidant  Oat  any  one  was 
there,  or  that  any  woik  had  been  going  oq 
there  that  moratog,  or  that  the  Ommp  Oom- 
l»any  had  began  to  unload  the  can.  De- 
fendant was  engaged  at  the  time  in  leveling 
tte  gFcnmd  on  lot  47,  at  w)d(^  wortc  he  had- 
employed  25  men  and  8  or  4  teams.  It  had 
been  raining  so  tliat  th^  conld  not  work, 
btit  the  rain  ceased  about  9  o'dodc  at  which- 
time  they  were  again  proceeding  to  work. 
The  empty  car  atood  In  thrtr  way.  and,, 
for  the  pnrpoM  of  removing  It,  Amoid  took 
out  the  Uock  from  onder  the  whed,  and' 
started  the  car  down  the  grade.  It  was  eos- 
tomary  to  let  down  In  this  manner.  The 
distance  between  the  two  ears  was  between: 
125  and  150  feet  The  reverse  curve,  and  the 
eand  whkk  was  accnatnaied  to  aocumnlate 
between  the  rails  and  the  plank  at  the 
erossing,  tended  to  impede  the  speed.  The 
nmnentum  of  the  car  was  not  snch  as  to  be 
dangerons  to  the  car  bdow,  or  the  lumber 
upon  it.  Defendant  and  Arnold  approached 
the  lot  from  the  east  Arnold  went  to  the- 
west  ^e  of  th*  car.  daCtndant  remaining: 
upon  the  east  idda  AAsr  the  car  started,, 
defendant  walked  down  a  shiwt  distance- 
towards  the  street,  and  Arnold  went  to  the 
street  He  testlfled  that,  whoi  the  moving 
ear  was  abont  30  feet  from  the  other,  he 
saw  a  man  step  out  from  behind  that  ca» 
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wftb  a  board  In  bis  hand;  that  he  cried  out, 
"Get  ont  of  the  way!"  but  the  man  stepped 
back  In  between  the  cars;  that  he  (Arnold) 
then  took  hold  of  the  car,  and  held  back  on  It 
as  hard  aa  he  could;  that  it  was  going  very 
slowly;  and  that  he  held  bade  on  it  until  it 
8:ot  within  5  or  6  feet  of  the  other  car.  De- 
fendant heard  the  cry  of  warning  given  1^ 
Arnold,  wiiich  was  the  first  latLmation  that 
he  had  that  any  person  was  behind  the  car. 
The  alleged  ground  of  recovery  is  that  the 
defendant  "wickedly,  wantonly,  maUciously, 
and  negligently  caused  and  permitted  this 
car  to  nm  against  the  other."  In  order  to 
show  malice,  wlllfulneas,  and  wickedness  on 
the  part  of  the  defendant,  plalntUf  was 
permitted  to  show  by  Mr.  Crump  that  he  and 
defendant's  son  had  had  some  difficulty 
about  some  hose.  The  language  of  the  wit- 
ness was,  "There  was  a  little  difficulty  be- 
tween me  and  young  Mr.  Davidson."  He 
was  also  permitted  to  show  that,  subsequent 
to  this  accident,  defendant  brou^t  suit 
against  the  Gnunp  Company  for  r^t  which 
he  claimed  to  be  dne  blm.  Cramp  was  per- 
mitted to  testis  that  the  misunderstanding 
was  abont  the  use  of  tiie  land  on  which  the 
track  was.  Plaintiffs  counsel  then  asked 
him  to  state  what  the  drcomstances  were  of 
that  misunderstanding,  to  which  Crump  re- 
plied: "I  don't  know  as  there  was  any  par- 
ticular misunderstanding.  We  never  had 
any  vet7  heavy  quarrels."  The  files  in  that 
suit,  which  was  tried  before  a  Justice  of  the 
peace,  were  offered  and  admitted  for  the 
liurpose  of  showing  when  the  suit  was  com- 
menced, and  that  there  was  a  difficulty 
that  finally  culminated  In  the  suit  Defend- 
ant then  offered  to  show  on  cross-examina- 
tion the  correspondrace  which  passed  be- 
tween the  parties  In  regard  to  the  subject  of 
the  suit,  Its  final  determination,  and  the 
nature  of  the  controversy,  for  the  purpose  of 
rebutting  any  Inference  of  malice  the  Jury 
were  permitted  to  draw  from  the  mere  fact 
that  the  parties  had  a  lawsuit.  This  the 
Judge  refused,  holding  that  the  merits  of 
that  controversy  were  not  of  the  sltghtest 
consequence,  and  that  the  only  object  of 
^owli^  the  existence  of  the  controversiF 
was  to  show  the  state  of  mind  existing  In 
the  defendant  at  the  time  of  this  accident. 
At  the  close  of  the  evidence  the  court  re- 
quli*ed  plalntlfTs  attorneys  to  state  the 
{Ti'ound  upon  which  they  son^t  to  recover, 
to  which  they  replied  liint  It  was  upon  the 
nialidousness,  wantomiesa,  and  wickedness  of 
the  act  complained  of.  Upon  this  theory  the 
case  was  submitted  to  the  Jury,  who  rendered 
a  verdict  for  the  plaintiff.  There  Is  but 
little  conffict  in  the  evidence,  and  that  re- 
lates mainly  to  the  time  when  the  warning 
was  given  by  Arnold;  all  admitting  that 
coich  warning  waa  given. 

McDonell  &  HaU,  for  appellant  Pratt  A 
OUbert,  (JanwB  Van  Klee<^  ot  cotmsel,)  for 
appellea 


GRANT,  J.,  (after  stating  the  Acts.)  TtM 
court  should  have  directed  a  verdict  for  the 
defendant  lliere  is  not  a  scdntllla  of  evi- 
dence In  the  record  to  Indicate  that  the  de- 
fendant had  any  malice  towards  the  plaintiff 
or  his  ooemplc^es,  whom  he  did  not  know, 
or  towards  the  Crump  Manufacturing  Com- 
pany, or  any  of  Its  members.  Defendant 
was  not  diown  to  have  uttered  one  word  of 
III  feeling,  or  to  have  done  any  act  Indkuiting 
such  feeUng,  towards  any  of  the  parties 
concerned.  The  charge  of  the  court  to  the 
Jury  was  a  Judicial  declaration  that  they 
might  Infer  malice  from  the  fact  that  de- 
fendant believed  that  the  Crump  Manu^o- 
turlng  Company  owed  Idm  for  rent,  and  that 
subsequent  to  Hie  aoddent  he  Instltated  a 
salt  therefor.  The  Jury  was  thus  permitted, 
from  this  fact  alone,  to  diaracterlze  as 
wicked,  malicious,  and  wanton  an  act  which 
of  itself  had  no  tmdency  to  Injure  any  of 
the  property  of. the  Crump  Manufacturing 
Company,  and  which  In  Itself  was  larwful. 
and  done  in  the  usual  manner.  No  argument 
Is  necessary  to  show  the  fallacy  of  such  a 
proposition.  Defendant  owed  no  duty  to- 
wards the  plaintiff,  unless  he  knew,  or  oti^t 
to  have  known,  that  he  was  behind  the  car. 
l^ere  was  no  one  tq>on  the  street  and  noth- 
ing to  Indicate  to  the  d  Pendant  that  the 
two  cars  of  lumber  were  placed  there  to  be 
imloaded,  or  that  he  even  knew  that  Uiey 
belonged  to  the  Crump  Manufacturing  Com- 
pany. For  all  that  appears  upon  the  rec- 
ord, as  the  situation  appeared  to  the  defend- 
ant they  might  have  been  temporarily  side- 
tracked for  the  accommodation  of  the  rail- 
road company.  He  had  a  right  to  remove 
the  car  from  his  land  for  a  legitimate  pur- 
pose. The  removal  was  not  accompanied  by 
any  recklessness  or  want  of  care.  He  wan 
not  bound  to  assume  either  that  the  loads 
of  lumber  belonged  to  the  Crump  M.inu- 
factnring  Company,  or  that  they  were  placed 
there  for  the  purpose  of  being  unloaded,  or 
that  any  one  was  b^iind  the  first  car,  en- 
gaged In  the  att^pt  to  move  It.— «.  task  of 
no  little  difficulty,— for  the  three  men  had 
been  trying  for  some  time,  but  without  suc- 
cess. The  Judgm^t  must  be  reversed,  and 
a  new  trial  granted.  This  disposition  of 
the  case  renders  it  unnecessary  to  notice  the 
other  aarignments  of  error. 

MONTOOMBRY,  J.,  did  not  rit  Tbe  oth- 
er Justices  concurred. 


MBURER  T.  DETROIT  MUSICIANS'  BR- 

NBVOLENT  &  PROTECTIVE  ASS'N. 
(Snpreme  Court  of  Michisaa.    April  28»  1883.) 

ASSOCIATIOS— EXPCLSIOM  OF  MEM BBR— HUTDAinM 
— ESTOPPSL. 

1.  A  resolution  the  Natkmal  League  of 
HuBldans  prohibited  any  band  composed  wholly 
or  la  part  of  members  of  any  local  body  of  th« 
league  from  participating  In  any  proceasioa, 
tournament  or  public  eatertaimaeDt  in  which 
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«iir  soreniinent  band  ihonld  take  part,  ontald*  { 
of  their  coTwnioeDt  datr.  Bdd,  that  a  mem- 
ber of  a  local  bodr  who  disobered  anch  resola- 
tlon  was  guilty,  at  moBt,  of  a  riolatlon  of  a  by- 
law of  the  local  body  prohibltiiig  member*  from 
assisting  at  any  musical  performance  with  any 
professiooal  mustcian  not  a  member  in  good 
standing  of  the  local  body,  under  the  penalty  of 
a  fine  of  for  the  first  offense.  flO  for  the 
second,  and  expulsion  for  the  third;  and  that 
the  imposition  of  a  fine  by  the  local  body 
was  Toid. 

2.  A  corporation,  one  of  whose  objects  is 
to  fnrnish  relief  to  sick  and  disabled  membera, 
duly  organized  under  the  laws  of  the  state,  can- 
^ot.  In  mandamus  proceedings  to  compel  the 
restoration  of  an  expelled  member,  be  heard  to 
deny  its  corporate  existence  on  the  ground  that 
it  liad  failed  to  comply  witb  a  subsequent  stat- 
ute revising  the  laws  relating  to  cooperative 
and  mutual  benefit  asaoclations,  and  dissolring 
existing  corporations  not  conforming  to  the  new 
statute,  since  the  state  alone  has  a  ri^^t  to 
complain  of  sudi  noncompliance. 

Original  pedtloa  for  mandamus  by  John  3. 
Meurer  to  compel  his  restoratton  to  member- 
ship in  the  Detroit  Musicians'  Benevolent  & 
ProteotlTe  Association.  Writ  IsBoed. 

HaR7  F.  Olilpman,  for  rtilatnr.  Frank  B. 
Lelaiid,  for  respondent 

MONTGOHERT,  7.  Relator  was  by  order 
of  the  board  of  directors  of  the  reapcmdent 
expelled,  and  asks  a  writ  of  mandamns  direct- 
ing tiia  restoratitm  to  membendilp.  It  aj^ 
pean  1^  the  jwooeedlngB  that  he  was  e]Q)^ed 
for  the  nonpayniCTt  of  a  fine  of  $29  Imposed 
under  the  toOmtiag  dromnstanoefl:  Tho 
Musldane*  Leagne  of  the  United  States,  vltb 
which  the  respondent  has  affiliated,  at  their 
session  In  March,  1882,  passed  a  restdntlon 
prohibiting  az^  hood  composed  wholly  or  In 
part  of  member*  of  any  local  body  of  the 
league  from  participating  in  any  proceaalon, 
toomamoit,  or  pnbUo  entwtataunent  In  which 
any  goyermnent  band  or  bands  should  take 
part,  ontilde  of  their  goremment  dtity.  It 
appears  tluit  at  the  meeting  of  the  Enl^ts 
Templar  at  Denver,  Ck^,  firing  the  nom- 
mer  of  1892,  the  band  of  which  the  relator 
was  leader  did  take  part,  in  violatiim  of  the 
terms  of  this  resolution.  For  this  offense  tlie 
band  was  cited  to  appear  and  show  cause 
why  they  should  not  be  disciplined.  A  vote 
was  passed  oensnring  the  members  of  the 
band,  and  thereupon,  UD<m  motlcm  of  one  of 
the  memben  of  the  band,  a  fine  of  |26  wu 
Imposed  xiptm  the  relator.  At  the  next  r^ 
alar  meeting  of  the  respondent  the  relator 
appealed  from  the  Impoiditlon  of  this  fine 
upon  bbn,  and  asked  to  be  released  from  the 
payment  of  the  fine,  and  bis  appeal  was 
sustained.  Sttbaeqaently,  the  board  of  trus- 
tees, having  reported  to  them  this  determina- 
tion of  the  meeting  of  the  body,  rejected  the 
appeal,  and  the  secretary  was  instructed  to 
notify  the  relator  accordingly.  The  records 
offered  show  tlmt  on  March  2d  tbe  following 
action  was  taken:  (Quoted  from  the  record 
of  the  secretary:)  "Brother  John  J.  Meurer 
failed  to  pay  the  fine  of  $25  Imposed  upon 
him  by  tbe  board  of  tmsteea  at  their  meet* 


tng  h^  upon  September  Idth;  the  thirty 
days*  notice  thereof  having  expired  the  27th 
of  last  February.  Report  accepted."  "Under 
the  head  of  'deferred  business,*  tbe  cose  of 
Brother  John  J.  Meurer  was  discussed  at 
length,  and  the  fi^owlng  circumstances  con- 
sidered and  debated:  [Here  follows  a  state- 
ment of  the  circumstances  connected  with  tiie 
case,  after  which  appears  the  following:]  It 
was  moved  and  supported  to  erase  Bro.  J.  J. 
Meturer  from  the  membership  list  of  this 
association,  for  nonpayment  of  the  fine  of  $25 
imposed  upon  blm  by  the  board  of  trustees 
at  their  meeting  held  on  September  16, 1802, 
and,  this  action  of  the  board  being  final  as 
per  schedule  3,  arttde  12,  of  the  by-laws,  the 
secretory  was  Instructed  to  «ecute  his  duty 
as  per  by-laws."  There  is  no  by-law  of  ttu 
corporation  which  In  terms  provides  for  the 
IrapoflltiMi  of  any  such  penalty.  Various 
seotions  of  the  by-laws  provide  for  spedflo 
fines  for  certain  offenses.  A^nong  the  rest 
is  ttie  following:  *^emberB  of  ttili  assooia- 
tloa  tdnd  themaelvM.  by  signing  the  oonstlta- 
tlon  and  by-laws,  to  enter  Into  no  engage- 
ment, and  assist  at  no  musical  performance 
whatever,  with  any  professional  musician  or 
musicians  who  are  not  membexa  in  good 
standing  of  ttds  asBodation.  •  •  •  Fine.  $5 
tor  the  first  offense.  $10  for  tlie  second,  and 
erssuTtt  tor  tike  third  offense.**  Hub  respondp 
ent  dalms  tiiat  section  8  of  artibte  9  for- 
nUhes  authority  for  tbe  punldimesit  ad- 
ministered in  the  present  case.  UMa  aeottoa 
reads  as  follows:  "Should  any  member  be 
an  aoceBBOcy  to  any  Imporitlon  practiced  upon 
this  association,  or  any  member  thereof,  he 
may  be  punished  In  such  manner  as  the  law 
provides,  or,  In  tiie  absenoe  of  such  law,  as 
the  board  of  tmstees  diall  decide."  The 
National  League  of  Muricians  bad  no  direct 
authority  over  tiie  memboa  of  the  respondent 
which  this  court  can  recognise.  Lsmpfaere 
V.  Grand  Lodges  47  Hlch.  429. 11  N.  W.  Rep. 
268.  If  tt  be  assumed  that  any  such  au- 
thority existed,  the  force  of  tiie  resolution 
was  no  more  than  to  provide  that  the  mem- 
bers should  not  take  part  in  tbe  imrade  be- 
cause of  the  presence  of  musicians  who  were 
not  members  of  the  association.  For  tills 
tbe  by-law  of  the  respondent  had  already 
provided,  and  had  provided  for  the  Imposi- 
tion of  a  fine,  but  not  tiie  fine  whidt  was  Im- 
posed In  tiie  present  case. 

It  Is  contended  by  the  respondent  tkat  It 
is  not  amenable  to  this  process,  for  the  rea- 
son that  the  Detroit  Musicians'  Benevolent  ft 
Protective  Association  Is  not  now,  nor  was 
It  ever,  incorporated.  The  articles  of  associa- 
tion were  filed  with  the  secretary  of  state 
May  10,  1882,  In  which  the  corporation  la 
named  the  "Detroit  Musical  Benevolent  and 
Protective  Association."  Article  1  of  Its  con- 
stitution, as  printed  and  appended  to  the  re- 
turn, provides  that  the  name  of  the  associa- 
tion shall  be  the  Detroit  Musidana*  Benev- 
olent  ft  Protective  Association.  The  act 
under  which  It  was  Inoni^rated  Is  Act  No. 
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104.  Laws  1809.  On«  of  the  objects  of  Um 
fDcorporatioo  la  to  fonddi  reUeC  to  memben 
disabled  by  ilokneflB  from  puraoliig  theto 
profession.  In  any  fond  accumulated  in  the 
bands  of  the  corporation  each  member  has  an 
taterest  la  this  respect  it  Is  like  an  Insniv 
ance  asaodatlon.  The  fact  tlutt  the  aseoota^ 
tion  has  done  bustnew  imder  a  different  name 
than  that  by  which  It  was  incorporated,  and 
by  which  it  may  yet  be  property  named  tai 
process,  of  course  cannot  affect  the  relator's 
remedy.  It  Is  contended,  bowerer,  that  the 
law  of  its  incorporation  was  repealed  by  Act 
No.  187,  Pub.  Acts  1S87.  TUB  act  is  entitled 
"An  act  to  revise  the  laws  proTidins  for  the 
ineorpcHration  of  co-operatlTe  and  mntnat 
benefit  asBodationB,  and  to  define  the  power* 
•ud  duties,  and  reeo]n.te  the  transactloiL  of 
the  bosliMSfl,  of  all  soch  corporations  and  as- 
•ooiationB  doing  business  within  this  state." 
Tb»  repealing  danse  is  In  section  26,  which 
pEDTides  that  No.  104,  Sen.  Laws  1869, 
and  other  named  acts,  "and  all  acts  and  parta 
9t  a«ts  sapylementary  or  amendatory  to  any 
of  Ifae  abov«-named  acts,  and  all  acts  and 
parts  of  acts  inoonsisteat  with  the  provi- 
stoDs  of  this  act,  are  hereby  repealed,  except 
In  so  far  as  they  upply  to  sodetleB  and  organ- 
Izadons  mentioned  in  section  twenty-flTe  of 
this  act"  "But  the  repeal  of  the  foregoing 
acts  shall  not  dJaw^ve  any  corporation  or 
assoctatton  now  organised  and  existing  under 
said  sereral  acts  above  mentloDed,  or  ^ther 
of  tb^,  provided  that  such  corporation  or 
association  diall  be  found  by  the  attorney 
general  and  commissicmer  of  insurance,  after 
such  examination  as  is  provided  for  In  seo- 
tlons  four  and  seventeen  of  this  act,  to  be 
wganized  and  doing  btisiuess  in  substantial 
conformity  to  the  provisions  of  this  act,  or 
shall  be  made  to  so  oonform  by  Immediate 
amendment  of  Its  articles  of  association;  and 
such  corporations  or  associations  having  been 
found  or  so  made  to  conform  as  aforesaid 
idiall  continue  of  the  same  effect  aud  force  as 
ttiough  the  said  act  or  acts  had  not  been  re- 
pealed, and  shiill,  from  and  after  the  taking 
effect  of  this  act,  be  deemed  to  be  corpora- 
tions organized  under  tfae  provisions  of  this 
act,  and  shall  be  subject  to  all  the  provisions 
hereof  as  fully  as  though  such  corporations 
or  associations  had  been  originally  created 
hereunder,  and  may  continue  and  carry  on 
the  business  specified  In  their  articles  of  as- 
sociation under  the  provisions  of  this  act  as 
If  the  acts  mentioned  In  this  section  had  not 
been  repealed."  Whether  defendant  had 
complied  with  all  of  these  requirements  does 
not  appear,  nor  Is  it  the  duty  of  the  court  to 
inquire.  The  stats  can  complain,  bnt  it  does 
not  lie  with  this  respondent,  which  is  assum- 
ing to  exercise  corporation  functions,  to  con- 
test its  own  existence  In  this  proceeding. 
Even  if  it  Is  exceeding  the  powers  expressly 
authorized  to  be  exercised  by  ^e  statute  of 
its  oi^anizatlon,  this  wonld  not  necessarily 
result  In  a  forfeiture  of  its  entire  franchise. 
Stewart  t.  Soctety,  41  Mich.  67, 1  N.  W.  Rep. 


flSL  Tba  writ  of  muktaimii  tfuHdS  lasue  as 

prayed. 

LONG.  took  no  part  in  flie  dedston. 
The  other  Justloea  concurred. 


POTTBB  T.  INDIANA  4  L.  M.  BY.  Ca 
Supreme  Court  of  Michigan.  April  21.  1893.) 
Obbthvctios  of  Navioablb  Strbui— RiQur  to 

DAHAGBa  ~  RiOQTS     or    PiTBLIO    IN  PsiVlTB 

1.  The  owner  of  land  near,  bnt  not  adjohi- 
lag,  a  Davigable  stream  cannot  malDtsln  an  zt- 
tioa  for  damans  for  the  obstructiiui  «f  tbt 
stream  by  a  viaduct,  unless  ha  has  ssstaiaed 
some  special  damage  ther^y,  disdnct  froia 
tbat  of  the  public  at  large. 

2.  Where  such  owner  aJleices  that  his 
lands  are  soitable  for  docks,  warehouses,  fac- 
tories, lumber  and  coal  yards,  etc..  but  it  ap- 
pears that  It  LB  problematical  whether  there  will 
ever  be  a  demand  for  tbem  for  such  purpose«, 
his  damages  for  such  obstruction  are  purdj 
speculative. 

3.  A  caaal  constructed  aud  maintained  at 
private  expense  is  like  a  private  highway,  over 
which  the  public  is  permitted  to  travel,  bat  In 
which  it  obtains  no  vested  rights. 

Error  to  dicuit  court,  Berrien  county ; 
Thomas  O'Hara,  Judge. 

Action  by  Calvin  B.  Potter  against  the 
Indiana  &  Lake  Michigan  Ballway  Com- 
pany to  recovtf  damages  for  obstructing  an 
alh'eed  navlgaUe  stream.  From  a  partial 
Judgment  for  plalntiG^  both  parties  appeaL 
Reversed. 

O.  B.  Potter,  Jr..  and  George  S.  Clapp.  for 
plaintiff.  David  Stronaa  and  Bdward  Bacon, 
for  defendant 

GRANT.  J.  Plaintiff  Is  the  owner  of  an 
undivided  half  Interest  in  five  university  lots, 
numbered  14,  16,  17,  24,  and  25.  located  in  a 
mardi  on  the  left  bank  of  the  St.  Joseph 
river,  near  Its  mouth.  Each  lot  contains 
five  acres.  The  lots  were  situated  on  aectloo 
24,  township  4  B.,  range  10  W.,  and,  with  '25 
similar  lots,  comprised  the  8.  W.  ^  of  said 
sectioiL  TbiB  land  was  granted  by  the 
United  States  to  the  state  of  Michigan  for 
university  purposes,  and  in  1S42  was  dlvidt>d 
and  platted  Into  lots  for  sale.  Plaintiff  be- 
came the  puKduser  in  1881.  The  defend- 
ant's road  was  constructed  In  1888.  In  Oc- 
tober. 1S90,  the  defendant  and  the  township 
of  St.  Joseph  made  a  contract  for  the  con- 
struction of  a  viaduct,  which  is  the  subject 
of  this  controversy,  and  which  vras  con- 
structed according  to  the  contract,  and  ac- 
cepted by  the  muni<dpallty.  The  village  of 
St.  Joseph  la  situated  on  the  high  ground 
on  the  left  bank  of  the  river,  directly  op- 
posite the  viaduct  The  village  of  Benton 
Harbor  Is  idtuated  on  tiie  high  gnmnd  on 
the  ri^t  bank  of  the  river.  These  two  vil- 
lages. In  1690,  had  a  population  of  orer 
7,000.  Across  the  river  is  a  bridge  with  a 
swing.  Ibe  viaduct  and  the  bridge  across 
the  river  are  a  part  of  the  only  pid>Uo  hl^ 
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wa7  between  tiie  two  vUlages.  Tbe  viaduct 
Is  required  by  public  eonTenlence  and  neoea- 
rtty.  It  Is  over  a  bayou  wblcb  was  orig- 
budlj  connected  with  the  river  upon  the 
north,  and  Is  now  extended  to  the  river  upon 
the  sooth.  The  old  bayou  was  crooked,  and 
extended  across  plolntUTs  lots  14  and  16. 
In  18S1  a  canal  was  dredged,  by  prirate 
subscription,  to  the  westward  of  the  old 
bayou,  from  a  pointonlot  2  northward  to  the 
river,  mie  old  bayou  Is  connected  with  this 
canal  near  the  northerly  side  of  lot  2.  The 
Bitnatlon  wlU  appear  opoo  the  ftillowlns 
plat: 


'Hie  vladact  Is  situated  upon  lot  1,  100 
rods  distant  from  plaintiff's  nearest  lot.  The 
clear  space  between  the  water  and  the  via- 
duct is  24%  feet,  imd  its  width  40  feet.  In 
18^  a  bridge  was  construcCod  across  the 
Bt.  Joseph  tlver  tbr  a  territorial  road,  and 
one  across  this  same  bayou  for  the  same 
road,  on  lot  1.  This  bridge  was  lower  than 
the  present  vladtKt,  had  no  draw  or  swing, 
and  existed  for  more  than  30  years.  In  the 
oriidnal  surveys  by  the  United  States  gov- 
ernment, this  bayou  was  unmeandered.  In 
1S81,  when  the  canal  was  dug,  the  old  bridge 
was  removed*  and  a  swing  put  In  its  place, 
about  el^t  feet  above  the  water.  A-t  this 
ttane  the  old  bayou,  to  whatever  extent  It 
may  hare  been  used  prior  to  that  for  naT> 
Igatton,  waa  evldentiy  abandoned.  In  Sep- 
tember, 1881r  by  actual  measurement,  the 
depth  oC  the  water  tai  tUa  old  bayou,  where 
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It  empties  Into  the  canal,  was  2  feet;  at 
the  comer  of  lots  0,  10,  11,  and  12,  It  waa 
4^  feet;  at  the  comer  of  9,  S,  13,  and  12,  It 
was  3  feet;  at  the  comer  of  7,  8,  13,  and  14, 
It  was  2%  feet;  at  the  comer  of  14,  IS,  10, 
and  17,  It  was  2  feet;  and  across  lot  16,  It 
was  18  inches.  The  old  bayou,  orlgtaally,  did  * 
not  extend  to  the  river  upon  the  south,  but 
was  plowed  and  scraped  out  by  the  highway 
oommbwionors  to  afford  an  escape  for  the 
surplus  water  from  the  river,  wbt<Ai,  with 
the  ice,  wm  dangerotn  to  the  bridge  below. 
The  river  Itsdf  Is  a  navigable  stream,  and 
was  onoe  quite  extensively  used,  but  Is  now 
practically  abandoned  for  that  purpose.  A 
mile  above  the  viaduct  is  another  bridge 
•cross  the  river,  which  has  existed  for  many 
years,  has  no  swing,  and  is  conslderaUy 
lower  than  the  vladact  No  wharves,  nHU»- 
ufactortes,  or  buildings  of  any  kind  have 
ever  been  constructed  on  any  of  these  low 
lands  above  the  viaduct,  except  a  mitt, 
which  was  erected  on  the  west  side  of  the 
oanal,  hot  was  a  falhire,  and  was  long  ago 
abandoned.  There  has  been  no  navigatloOt 
of  any  consequence,  for  many  yearsy  In  the 
canal  above  the  viaduct  The  svrfng  bridge 
had  become  somewhat  Impaired,  and  three 
months  before  the  contract  for  the  conatmo- 
tlon  of  the  viaduct  the  pubUo  anthoriUea 
caused  it  to  be  permanently  fastened  so  aa 
to  prevent  any  attempt  to  swing  It  Tba 
only  use  made  of  the  bayou  or  canal  above 
the  viaduct  according  to  the  plaintiff's  own 
testtanony,  la  that  while  this  factory  vms 
running,  material  was  taken  to  It  on  scows 
or  lighters.  He  had  also  seen  one  small  river 
steamer  go  through.  He  thou^t  this 
steamer  went  through  the  channel  while  the 
river  bridge  iraa  being  buttt  and,  according 
to  Ms  reeollectlon,  he  had  seen  sailing  ves- 
sels In  the  bayou,  south  of  the  viaduct 
•Plaintiff,  in  kts  deelaxatlon,  aUcgea  that  this 
bayou  is  a  navigaUe  stream;  that  th«  via- 
duct obstructs  Its  use,  and  has  thereby  de> 
predated  the  value  of  his  lots.  He  recover- 
ed a  verdict  of  9300. 

1.  Plaintiff  camiot  maintain  this  actlou 
unless  he  has  shown  that  he  has  sustained 
scmie  special  or  i)ecullar  damage,  separate 
and  distinct  from  that  sustained  by  the  pub- 
lic at  targe.  Gould,  Waters,  S9  122,  128,  and 
authorities  there  cited;  Blackwell  v.  Ball- 
road  Oo.,  122  Mass.  1;  O'Brien  v.  Railroad 
Co.,  17  Oonn.  373.  There  Is  no  testimony 
to  sustain  the  claim  that  the  old  bayou  is 
a  navigable  stream.  Even  If  the  canal  were 
navigable,  n<«e  of  the  plaintiff's  lands  a^ 
join  it  He  therefore  has  no  Interest  ex- 
cept that  possessed  by  the  public  In  oommouy 
viz.  the  right  to  the  use  of  the  stream  as  a 
public  highway.  If  be  may  maintain  the 
action,  so  may  any  other  landowner  living 
above  the  viaduct  Under  these  drcum- 
stances,  the  only  course  open  to  him  waa 
to  app^  to  the  proper  public  authorities  to 
take  proceedings  to  abate  the  atnietore  as 
a  pubUo  nuisance. 
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2.  PInlntlff  baB  shown  no  spe<^  damages, 
even  if  the  old  bayon  which  reaches  his  land 
were  a  navigable  stream.  He  alleges  In  his 
declaration  that  his  lands  were  suitable  for 
dockage,  warehousing,  manufacturing,  lum- 
ber and  coal  yards,  and  such  other  purposes 
as  are  common  in  connection  with  sUpplng 
and  frelghttng  business.  It  Is  evident  that 
fbey  are  naefol  for  no  other  purpose. 
Whether  there  will  ever  be  a  demand  for 
them  for  such  purposes  is  problematical. 
His  damages,  therefore,  are  purely  specu- 
lative. 

3.  The  canal  was  purely  a  prlvaie  enter- 
prise, and  the  public  never  obtained  any 
rights,  by  prescription  or  otherwise,  in  It. 
It  was  constructed  mainly  on  account  of  the 
erection  of  the  mill  on  lot  6.  There  was 
but  Uttle,  if  any,  occasion  for  its  use  after 
that  enterprise  failed.  Whatever  use  was 
made  of  It  did  not  constitute  it  a  public  high- 
way. It  was  lilie  a  private  road  construct- 
ed  and  maintained  at  private  expense,  over 
which  the  public  Is  permitted  to  travel*  but 
In  which  It  obtains  no  vested  rights.  Judg- 
ment Is  reversed,  and  Judgment  entered  In 
this  oonrt  tor  the  defoidant,  wlUi  ooatB  of 
both  ooorts. 

M0NTQOM£RT,  J.,  did  not  BlL  Tho  other 
jutloea  concurred. 


dTT  OF  DETROIT  v.  FT.  WAYM1D  ft  B.  L 

RY.  GO. 

(Supreme  Court  of  Michigan.    April  28.  1893.) 

BtBUT  RaILBOADS— RBQDLATIOXa  BT  CiTT— SaLB 
OF  TiCSETa. 

1.  A  reservation,  in  an  ordinance  granting 
a  franchise  to  a  street-railroad  companr,  of  the 
right  hj  the  city  to  make  such  foixher  regula- 
tions as  may  be  deemed  neceBsarr  to  protect 
the  Interests  of  the  public,  inclodes  tlie  right* 
to  raaet  an  ordinanoe  providing  that  the  com- 
pany shall,  for  the  accommodation  of  the  public, 
keep  tlcIcetB  for  aale  on  its  cars. 

'2.  Such  ordinance  does  not  destroy  or  un- 
reasonably impair  the  right  and  franchise  of  the 
company,  within  the  meaning  of  How.  St.  c.  94, 
8  8527,  prohibiting  the  city  autfaoritiea  from 
maliiDg  any  regulations  whereby  the  rights  or 
franchises  granted  shall  be  destroyed  or  unrea- 
sonably impaired. 

3.  Ad  ordinance  requiring  a  particular 
street-railroad  company  to  sell  tickets  on  Its 
can  does  not  contravene  the  principle  that  or- 
dinances  shall  be  general  in  their  nature  and 
impartial  in  their  operation,  since  that  prin- 
ciple applies  only  to  regulations  enacted  solely 
by  virtue  of  the  iwlice  power,  and  not  to  those 
enacted  by  virtue  of  a  reservation  lu  a  grant  of 
franchise,  which  partakes  of  the  character  of  a 
contract. 

4.  A  reservation,  la  an  ordinaiice  granting 
a  franchise,  of  the  right  to  Impose  further  con- 
ditions, involves  the  right  to  provide  fbr  the  en- 
forcement of  such  conditions  by  fine  fvr  its  dls- 
obedieacfc 

Original  petition  for  mandamus  by  the 
of  Detroit  to  compel  the  Ft  Wayne 
A  Belle  Isle  Railway  Company  to  comply 
with  the  conditions  fn  an  ocdlnance  enn-^t^ 
by  tba  dtT.  Writ  Issoed. 


John  J.  Speed,  for  relator.    Edwin  P*. 

Conely,  for  respondent 

McG  RATH,  J.  Respondent  by  virtue 
of  an  ordinance  adopted  in  1SG5,  Is  operat- 
ing a  street  railway  In  the  city  of  Detroit, 
aud  this  Is  an  application  for  a  mandamus 
to  compel  the  said  company  to  comply  with 
■the  provisions  of  an  ordinance  enacted  In 
January,  1893,  requiring  It  to  "issue  and 
sell,  by  Its  conductors,  or  their  duly-autbor- 
Izcd  agents,  to  persons  applying  therefor, 
upon  each  and  every  car  operated  by  said 
company  within  the  limits  of  tbe  city  of 
Detroit,  tickets,  to  be  good  for  transporta- 
tion over  the  entire  route  of  said  com- 
pany, or  any  portion  thereof,  traveling  con- 
tinuously ^ther  way,  between"  certain 
hours,  at  the  rate  of  8  tickets  for  25  cents. 
The  ordinance  contains  separate  sections 
making  each  day's  neglect  to  comply  tliere- 
with  an  offense  punishable  by  flne,  and 
providing  for  the  collection  of  such  fine  in 
an  action  at  law.  Respondent  as  assignee 
of  the  Ft  Wayne  &  Elmwood  Railway 
Company,  is  operating  a  street  railway  rai- 
der an  ordinance  passed  January  31,  1865, 
and  the  amendments  thereto  since  enacted. 
The  rate  of  fare  was  originally  fixed  at 
5  cents,  but  by  an  amendatory  ordinance 
passed  in  1880  It  was  provided  that  be- 
tween certain  hours  said  company  should 
Issue  and  sell  tickets  at  the  rate  of  8  tickets 
for  25  coits.  Recq;>ondent  accepted  that 
ordinance,  as  It  had  those  previously  en- 
acted. It,  however,  refuses  to  accept  the 
ordinance  enacted  in  January,  1803.  or  to 
comply  -^Ui  Its  terma  It  answers  that 
anth  tickets  are  kept  for  sale  at  certain 
places;  that  there  are  other  street-railway 
companies  operating  railways  within  the 
limits  of  tba  dty  of  Detroit,  not  regulated 
In  respect  of  tickets  by  tlds  or  any  other 
ordinance,  and  sets  fortii  the  fi>llowfaic  rea- 
sons why  It  should  not  be  compelled  to 
comply  with  the  prorisloDS  of  the  ordinance: 
(1)  The  company  Is  ftunlaihing  the  tickets 
in  reasonable  qnantitieB  and  In  reaaiuiable 
places.  (2)  'Bie  ordinance  Is  OSegal  snd 
void  In  this:  (a)  That  the  commtm  coandt 
of  the  dtgr  <tf  Detrdt  has  no  snttMntty  to 
pass  any  sodi  ordinance;  (b)  tbat  the  relOr 
tlons  oC  the  dty  of  Detroit  with  the  reomnd- 
eat  are  of  s  contractual  natiue,  and  the 
same  cannot  be.  In  tUs  regard,  enf&reed 
by  a  pmal  ordinance;  (o)  that  the  ordinance 
seeks  to  regulate  the  Internal  and  bnsineas 
affairs  of  the  respimdent;  (d)  Out  tbo  w- 
dlnance  Is  penal,  and  tnvaM,  because  It 
undertakes  to  actect  one  Individual  and 
punish  him  for  a  violation  of  It;  (e)  that 
the  ordinance  Is  unequal  In  Its  oipenHont 
(f)  that  the  ordinance  la  not  a  proi>w  ex- 
erdae  of  the  police  power  ddegated  to  the 
munlc^llty. 

The  Ft  Wayne  &  BImwood  Railway  Com- 
pany was  organised  In  July,  ISQS,  under 
chapter  94  of  Howdl'a  Btatates.   Sold  act 
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was  subject  to  amaidmcnt.  and  In  18G7 
tlie  following  eection'  was  added  thereto: 
"Alp  companies  or  coi-porations  formed  for 
sucli  purpose  shall  hare  the  exclusive  right 
to  use  and  operate  any  street  railways  con- 
structed, owned,  or  h^d  by  them:  pro- 
Tided,  that  no  such  company  or  corporation 
shall  be  aathorized  to  constiuct  a  railway 
under  this  act  through  the  streets  of  any 
town  or  dty  without  tlie  consent  of  the 
municipal  authorities  of  such  town  or  dty, 
and  under  such  regulations  and  upon  such 
terms  and  conditions  as  said  authorities 
may  from  time  to  time  prescribe:  provided, 
further,  that  after  such  consent  shall  hare 
been  given  and  accepted  by  the  company 
or  corporation  to  which  the  same  Is  grant- 
ed, such  authorities  shall  make  no  regula- 
Uons  or  conditions  whereby  the  rights  or 
franchises  so  granted  shall  be  destroyed  or 
unreasonably  impaired,  or  such  company  or 
corporation  be  deprived  of  the  right  of  con- 
structing, maintaining,  and  operating  such 
railway  In  the  street  in  such  conseDt 
or  grant  named,  pursuant  to  the  terms 
thereof."  The  ordinance  of  1865,  under 
which  said  company  began  operations,  con- 
tained the  following  reservation,  which  is 
stm  in  force:  "It  Is  hereby  reserved  to  the 
common  council  of  the  city  of  Detroit,  the 
right  to  make  such  further  rules,  orders, 
or  regulations  as  may  from  lime  to  time 
be  deemed  necessary  to  protect  the  Inter- 
est, safety,  welfare,  or  accommodation  of 
the  public  in  relation  to  said  railway."  In 
the  absence  of  tills  reservation  In  the  or^ 
dinonce,  it  could  not  be  said  that  the 
rights  and  franchises  of  the  respondent  are 
destroyed  or  unreasonably  impaired  by  the 
requirement  sought  to  be  enforced;  but, 
mdependently  of  this  statutory  provisloo, 
the  rraervation  contained  In  the  ordinance 
Itself,  viz.  "to  make  such  further  rules  and 
regulations  as  may  from  time  to  time  be 
deemed  necessary  to  protect  the  interest, 
welfare,  or  accommodation  of  the  public," 
certainly  Includes  the  right  to  enact  an  or- 
dinance providing  that  the  company  shall, 
for  the  accommodation  of  the  public,  keep 
tickets  for  sale  upon  its  cars.  Ordinances 
containing  grants  are  construed  liberally  In 
favor  of  the  public.  It  cannot  he  contended 
that  the  relation  created  by  the  ordinance 
is  contractual,  and  at  the  same  time  that 
the  reservation  was  of  the  right  to  enact 
I>olloe  regulations  only.  The  right  to  exer- 
cise police  power  exists  Independent  of  the 
reservation,  and  could  not  be  bartered 
away.  The  contract  Is  not  unilateral.  In- 
tended as  a  shield  for  respondent  alone. 

Tixe  light  of  a  monlclpallty,  under  the 
atatnte,  to  refuse  Its  consent  to  the  opera- 
tlon  of  a  street  railway  In  Its  streets  Is 
an  absolute  one,  and  Its  power,  in  the  first 
iDBtance,  to  impose  couditlonB,  Is  nnUmlted. 
The  nature  of  the  conditions  Imposed  does 


^SeetloB  8B27. 


not  depend  ni>on  other  grants  of  power. 
Respecting  the  imposition  of  further  condi- 
tions after  cons^t  given,  it  Is  only  neceo- 
sary  that  the  municipality  keep  within  the 
scope  of  the  reservation.  In  the  recent 
case  of  Sternberg  v.  State,  (Neb.)  54  N.  W. 
Rep.  663,  a  similar  ordinance  was  sustained 
under  general  provisions  subjecting  the  com- 
pany "to  all  reasonable  regulations  in  the 
oonstructiim  and  use  of  said  railway  which 
may  be  Imposed  by  ordinance,"  and  empow- 
ering the  mnnlcipality  "to  fix  and  determine 
the  fare  charged."  The  court  held  that  the 
power  to  fix  rates  of  fare  necessarily  car^ 
ried  with  it  all  Inddenta  necessary  to  cany 
the  power  Into  effect  "A  street  railway 
has  no  depots.  Its  stations  are  the  street 
comers,  and  its  business  with  the  public 
is  conducted  on  its  cars;"  and  tbat  It  was 
not  unreasonable  to  require  the  company 
to  sell  Its  tickets  at  Its  place  of  doing  busi- 
ness. In  Railway  CJo.  v.  Berry,  (Ky.)  18 
S.  W.  Rep.  102G,  it  was  held  that  an  oi^ 
dinance  requiring  a  street-car  company  to 
put  a  driver  and  conductor  on  each  car  was 
a  proper  exercise  of  the  city's  police  power, 
and  not  an  impairment  of  the  company's 
rights,  not  belug  unreasonable  or  oppress- 
ive. See,  also.  Railway  Co.  v.  Philadelphia, 
68  Pa.  St  119.  In  the  present  case  the 
power  exercised  was  that  resnred  In  tfae 
original  grant 

The  only  question  tbat  remains  Is  whether 
or  not  the  penal  provisions  of  the  ordinance 
can  be  sustained.  Even  If  Invalid,  the  other 
provisions  of  the  ordinance  do  not  neces- 
sarily fall  with  them.  It  Is  well  settled 
that  an  ordinance  may  be  good  In  part,  al- 
thongh  bad  In  part  It  Is  only  necessary 
that  the  good  and  bad  parts  be  so  distinct 
and  independent  that  the  invalid  parts  may 
be  eliminated,  and  that  what  remains  con- 
tains all  the  essentials  of  a  complete  or- 
dinance. Dill.  Mun.  Corp.  |  ^1;  State  v. 
Hardy,  7  Neb.  877;  St  Louis  v.  St  Louis 
R.  Co.,  89  Mo.  44,  1  8.  W.  Rep.  805,  and 
14  Mo.  App.  221.  The  general  role  is  that 
ordinances  should  be  general  In  their  nature, 
and  impartial  in  their  operation.  Ordi- 
nances, however,  containing  grants,  are  of 
neces^ty  several  and  independent  of  each 
other.  The  conditions  Imposed  and  require- 
ments exacted  are  necessarily  different,  de- 
pending upon  many  and  varied  considera- 
tions. These  ordinances  are  adapted  to 
these  varying  conditions  and  circumstances. 
An  ordinance  prohibiting  a  particular  rail- 
road corporation  name  from  running 
locomottvea  by  steam  on  a  qiedflc  street 
does  not  contravene  the  principle  stated. 
Railroad  Oo.  t.  Rlchmoiid,  06  U.  S.  62L 
It  does  not  follow  tbat  a  like  reeeiratltm 
la  contained  In  every  other  railway  or^ 
dlnauce.  ^VhUe  it  is  true  that  ordinances 
of  tills  class  have  been  held  to  partake  ttt 
the  nature  of  contracts,  yet  they  are  none 
the  less  by-laws,  and  have  the  force  and 
effect.  In  fiivor  of  the  municipality,  and 
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against  persons  bound  thereby,  of  lam 
passed  by  the  legislature  of  the  state.  The 
power  to  enact  an  ordinance  Involves  all 
the  tnddents  necessary  to  give  effect  there- 
to. The  charter  of  the  city  of  Detroit  (sec- 
tion 142)  empowers  the  common  cotmcll  to 
punish  the  violation  of  any  ordinance  by 
Imposing  a  fine.  Irrespective  of  this  ex- 
press authority,  a  municipality  has  an  Im- 
plied power  to  pnrride  for  the  enforcement 
-of  Its  ordlnanccfl  by  reaaonablA  and  proper 
fines.  1  Dill.  Mnn.  Corp.  }  338.  Tbt  reser- 
vation In  an  ordinance  to  Impoae  farther 
conditions  Involves  the  right  to  provide  for 
the  enfbrcesQent  of  such  conditions  In  the 
manner  provided  by  law.  The  applteatlon 
of  the  rule  contended  for  to  this  class  of 
cases  would  prevent  this  method  of  en- 
forcement of  any  con<fitlon  Imposed  by 
virtue  of  a  reservation  of  this  character. 
Hie  common  cotincU  having  the  power  to 
Impose  the  condition  tn  qnestlon  by  or^ 
dlnance.  It  has,  as  incident  thereto,  the  pow- 
er to  provide  for  Its  esforcement  The 
general  rule  above  stated  must  be  held  to 
apply  only  to  regulations,  the  authority  to 
enact  which  depends  solely  upon  the  ex- 
ercise of  police  powen,  and  not  to  condi- 
tions ImjKtsed  by  an  ordinance,  enacted  by 
virtxie  of  a  reservation  In  a  by-law,  which 
partakes  of  the  ctiaracter  of  a  contract 
The  ordinance  is  therefore  valid,  and  th« 
writ  of  mandamus  must  Issue  as  onyed. 
The  other  justices  concurred. 


BROWNE  V.  WINSLOW. 
(Sapreme  Court  of  MlchigRu.    April  28,  188B.) 

RBVIBW  ox  ArpBAL— WEIOKT  Of  BvinBNcB. 

Where  Questions  of  fact  have  been  d»- 
termined  by  the  trial  jadge,  and  the  evidence 
seems  to  sawport  his  ocaudnsion,  his  deefshn 
rendstsd  thereon  will  not  be  disturbed. 

Appeal  from  drenlt  court,  Kalamaaoo 
oountr,  tn  chancMy;  Oon^  M.  Bndc.  Jndgsi 

BUI  by  JoUb  a.  Browne  agatavt  Amoe 
J.  Wtnalow  to  determine  the  xlsbts  of  the 
parties  to  %  eortaln  water  coibm.  A  dea«e 
was  entered  dtomiiwlng  the  Mil,  and  com- 
plainant appeals.  Atflrmed. 

Boudeman  &  Adams,  for  appellant.  How- 
ard Sb  Roos,  for  appellee. 

HOOKBR,  G.  J.  ComplnhULBt  and  de- 
fendant own  adjoining  premises.  TUs  conr 
troversy  arlsea  over  a  small  stream  which 
complainant  claims  was  wnngfully  divert- 
ed from  her  premises.  Defendant  makes 
s  fltmllar  complaint  agataut  tbe  complainant, 
each  asking  tliat  the  other  be  restrained.  Tbe 
quMtions  In  ttils  cose  are:  Did  tbe  streom 
originally  flow  npm  complainant's  land?  If 
sot,  then  lias  she  obtained  a  right  by  ad- 
verse possession  T  Both  are  questions  of 
ftict,  and  both  appear  to  have  been  care- 
fully considered  hj  the  trial  court  The 
Judge  saw  tbe  wltaesses,  and  Inspected  the 


premises,  and  reached  tbe  i»nclnrion  that 
complainant  failed  to  establidli  her  claim. 
In  an  opinion,  upon  which  the  decree  wsa 
based,  be  expUdtly  states  that  the  stresm 
did  not  originally  at  any  point  enter  upon 
or  touch  the  complainant's  land,  and  tliat 
she,  therefore,  had  no  rights  In  the  water. 
A  careful  review  of  the  case  leads  us  to  the 
some  conclusion.  The  proof  upon  tiie  sob- 
Ject  of  adverse  possession  seems'  equally 
clear.  As  only  questlona  of  fact  are  In- 
volved, It  Is  mmecessary  to  discuss  the  case 
farther.  The  decree  of  1^  drenlt  court, 
dismissing  the  tAXl,  will  be  affirmed,  with 
costs.   The  oOm  Justices  concurred. 


PIBCHEJl  V.  COOLEY. 

(BBpieme  Court  oT  HArwka.  April  11, 18W.) 

Jwmm  or  thb  r%Aim—CowmniA3m  Jdbmpio- 
THnr. 

On  appliostfon  of  the  defendsat,  the  plain- 
tiff consenting  thereto,  a  justice  of  tbe  peace  sd- 
loumed  a  suit  pending  before  him  for  more  than 
90  days  from  tbe  return  day  of  the  saainuMa  Aft- 
erwards, on  the  day  to  which  the  eanse  Kfisod  ad- 
journed, the  defendant  objected  to  the  jiuiadio- 
tion  of  the  justice  OD  the  ground  that  the  action 
had  been  continued  beyond  tbe  90  days  limited  by 
tbe  statBte,  which  obijeotlon  was  overruled.  B^tU 
Urnt  the  adjoununent  did  not  operate  as  a  dla- 
oontlousDce  of  tbe  action,  and  thai  the  defendant 
could  DOC  claim  a  dismissal  by  reason  of  the  post- 
ponemeat  of  tbe  trial  at  his  own  iostaaoe. 

(Syllabus  by  tbe  Court) 

Error  to  district  court,  Adams  county; 
Ooslln,  Judge. 

Action  by  J.  H.  Cooley  against  Qothardt 
Ptscher  on  a  promissory  note.  Plaintiff  had 
Judgment  before  a  Justice  of  tbe  peaces 
which  was  affirmed  on  error  to  the  district 
court,  and  defendant  brings  error.  Af- 
firmed. 

Bowen  &  Hoeppner,  for  plaintiff  in  error. 
0.  S.  Tanner,  fbr  defendant  in  error. 

NOHVAL,  J.  This  suit  was  bmu^t  by 
J.  H.  Cooley  against  Qothardt  Fischer  on 
the  17th  day  of  August,  1888,  before  J.  O. 
Hayziett,  a  Justice  of  the  peace,  to  recover 
the  amount  due  upon  a  promissory  not& 
A  summons  was  Issued  retamable  on  tbe 
21st  of  tirnt  month.  Tbe  parties  appeared 
on  the  day  set  for  trial,  and  the  defend- 
ant applied  for  and  obtained  a  change  of 
venue,  the  case  l>etng  transferred  to  the 
docket  of  C.  S.  Wilson,  a  JosHce  of  tbB 
peace.  The  defendant  then  filed  a  motion 
for  a  eontlnnance  fbr  80  days,  wUdi  was 
granted,  and  the  time  for  trial  was  set  for 
September  27th.  On  that  day  be  made  on 
afildaTit  for  a  second  dunge  of  venue,  and 
thereupon,  1^  stipnlatiw  of  tlie  parties,  the 
case  was  oeot  to  Justice  W.  B.  BarttMi,  and 
the  hearing  set  for  the  2Dth  day  Novem- 
ber. On  this  day,  by  consent,  the  trial  wu 
postponed  to  November  Sdtli,  ftod  after- 
wards, on  saM  date,  on  the  wiitteu  st4»a- 
lation  of  llie  attorneys  of  tiie  respectlTe 
parties,  the  case  was  again  adjourned  until 
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Febniary  1,  1889.  at  1  o'clock  P.  M.  On 
that  day,  by  consent  of  partieB.  a  contln- 
oance  was  had  until  the  4th  day  of  that 
OHMitfa,  at  2  o'rfock  P.  M.,  on  which  day 
defendant  appeai-ed  specially,  and  objected 
to  the  jurisdlctton  of  the  court,  on  the 
Cronnd  that  more  than  90  days  had  elapsed 
ilDce  the  return  of  the  summons,  which 
objection  was  OTerroIed ;  and,  defendant 
maklBg  no  further  appearance.  Judgment 
was  rmdered  against  him  tor  9131.90,  be- 
sides costs.  The  defendant  -prosecuted  er^ 
ror  to  the  district  eonrt,  where  the  Jndg- 
ment  of  the  Justice  was  afflrmed,  and  he 
a/m  bEtnga  tbe  case  to  tttls  court  on  «Tor. 

Tk*  contention  ttf  the  plaintiff  fai  error 
b  ttutt  the  Justice  tud  no  JurMUctfon  to 
try  the  caw;  In  otlier  words,  that-  the 
pcetponement  of  the  trial,  by  niceesslTe  ad- 
JonrHmoits,  beyond  90  days  from  the  time 
of  the  return  of  tbe  summons,  worked  a 
tfscontlDnanee  of  the  cause,  and  ousted 
tbe  Justice  of  Jurisdiction.  Section  961  of 
tte  Oode  of  GiTi!  Procedure,  relating'  to 
eottttanuneee  before  Justices'  courts,  pn>- 
Tklca,  In  effect,  tbat  an  adjournment  may 
be  bad  on  tbe  appUcathm  ot  eitber  pnrty 
at  the  return  dn^,  ot  at  any  eubseqnent 
time  to  wlilcb  ttie  conae  may  stand  ad< 
Joamed,  fbr  a  period  not  to  uceed  00  days 
from  aw  time  of  the  return  of  the  sum- 
mona,  iqion  tbe  ^ndl(!ant  maUng  the  abow- 
tag  required  by  fhe  atatote.  Undn-  said 
aeeikn.  when  a  Justice  of  tbe  peace  ad- 
Joams  a  suit  pendliir  before  blm,  wlttiont 
the  consent  of  parties,  tor  more  tban  90 
daya  from  the  retnm  day,  It  operates  as  a 
dtonmttnnaaeab  But  tbe  nde  is  otberwlse 
nbere  sach  con  tin  nance  la  granted  by  ocmo- 
anrt  or  on  tbe  agreement  of  tSie  partlee. 
Tbe  party  on  "Whose  appHeatlon  a  eavse  fn 
a  justice's  omrt  Is  adfDunied  beyrad  tbe 
period  llmUed  1^  the  statute  is  esb^pped  to 
dalm  a  dlamlasal  by  reason  of  sndi  ad- 
Jonnunent.  Jementm  t.  Onrvtai,  T  Kan. 
IML  Wlifie  la  tiie  cnae  under  conrtdem- 
tlon  tbe  trial  did  not  t^e  place  b^we  the 
Justice  unta  mere  than  00  days  after  the 
return  day  of  the  summons,  the  record 
dtedoees  that  the  caose  was  oontfaiaed  by 
sacceerive  adjonmmmti  antn  the  day  opon 
wUdi  Judgment  was  «itef«d,  and  that  each 
adJonrnnwBt  was  obtained,  eitber  on  the 
application  of  tbe  pintnttff  In  errar,  or  by 
the  consent  of  both  parties.  Tbe  Jnstlee 
bad  Jniladlctloa  of  tbe  rabjeet-matter,  and 
}nrffldlctlaD  ever  ttie  person  of  the  defend- 
ant below  was  not  lost  by  the  several  con- 
UnoBnoes,  since  they  were  granted  upon  hla 
procurranent  or  wltli  his  consent  He  can- 
not now  ti^  advant^e  of  tbe  error  or 
Irregularity  In  tbe  adjoamment  of  tbe 
cause.  To  permit  him  to  do  so  woaM  be 
to  allow  blm  to  reap  a,  benefit  from  his  own 
acts.  Tbe  Judgment  of  district  coort 
In  afflnOhig  ^  Judgment  of  Oe  Justice  of 
the  peace  la  afflrmed.  The  othw  Judges 
eoocor. 

V^N.W.D0.14— 61 


WESTOVER  et  ^  T.  LEWIS. 
(SnpranM  Court  of  Nebraska.  ApriT  11, 189&) 

Ranaw  os  Afpbaxi— Dikhibsax.  or  Aonoa— Tsh- 

roRABY  Imckction. 

1.  The  fiuditig  of  a  court,  in  a  case  tried  with- 
out the  fnterveDtlon  of  a  jury,  has  the  aame  force 
as  a  verdict,  and  will  not  be  disturbed  where  the 
erldence  is  coaflietiag. 

2.  Where  tefttlmoDy  tias  been  introduced  jua- 
tlfyicg  the  grantlag  of  any  relief,  and  In  support 
of  any  issue,  the  court  caonot  dismiss  the  action 
becMiae  of  a  failure  of  proof  opon  other  iatues. 

a.  AjudgmeotcontaiDiDgaAndisgtbaiatem- 
porary  Injanctioa  was  properly  allowed  will  not 
he  reveraed  where  such  flnding  does  not  prejudi- 
oially  affeet  tbe  rights  of  tbe  party  complaining, 
and  the  Judgment  u  otberwlae  correct. 
(Syllaboe  by  the  Coart) 

Commissioners'  dedsion.  Error  to  district 
court,  Lancaster  county;  Field,  Judge. 

Action  by  Henry  E.  Lewis  against  Nelson 
WestOTer  and  others  on  a  bond.  Same 
against  Xelson  Westover  for  breach  of  a 
contract  to  collect  certain  notes,  and  remit 
the  money  to  plaintiff.  The  cases  were  con- 
solidated, and  tried  together.  There  was 
Judgment  in  favor  of  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 

BilUugaley  &  Woodward^  J,  EL  PhilpotL 
and  Wm.  H.  Weatorer,  for  plalnttflB  In  ei^ 
ror.  F.  W.  Lewis,  O.  P.  Maaon,  and  Bobt 
Rrmn,  for  defendaat  in  anor. 

IRYINS,  O.  TUB  la  a  pioceadlxig  In  error 
aeciing  to  tarciae  a  Judgment  of  the  dis- 
trict comt  ot  Lancaa^  eoon^  entered  in 
two  casne  wlildi  had  basa.  ctmaoHdatad  and 
tried  togettier.  One  at  tbeae-  cases  was 
brongbt  17  l^e  defendant  bi  error  ngrinat 
Nelson  Westover,  Jobn  FUier,  A.  H.  West- 
m»,  and  Jcnale  WeatoTev  tnian  a  bond  exe- 
entod  by  Nelson  Weatorer  as  principal,  and 
tiw  other  defWdanta  named  aa  snietlea, 
whlcfa  bond  redtca  an  agreement  between 
Nelson  Westover  and  Lewis,  ood  tern  luting 
the  eale  by  Weatorer  to  Ijewla^  wlthtn  a 
pntod  of  two  yeara  from  the  date  ef  the 
bond  and  agreement,  of  promissory  notes 
secnrea  by  <^ttd  mortgages  or  otherwise, 
and  the  tndorsenHCt  of  such  notes  to  Lewis; 
Westorer  guamttylng  to  Lewis  and  bis  as* 
signs  payment  within  30  days  after  matu- 
rity of  each  and  every  of  tiie  promissory 
notes  so  sold  and  Indf^sed,  with  interest, 
and  agreeing  to  collect  said  notes  wiQiout 
expense  to  Lewis,  and  agreeing,  If  any  note 
should  not  be  ifald  witliln  80  di^s  after  ma- 
turity, to  forthwith  pay  said  note  to  Lewis 
or  his  asrigns.  The  condition  of  tbe  bond 
was  for  the  payment  1^  Westorer  to  Lewis, 
within  30  days  after  maturity,  of  each  and 
every  of  saM  notea  ao  sold,  with  interest, 
and,  generally,  for  ttie  pwfbrmanee  of  tbe 
cwtract.  The  petition  sets  up  tbe  purdkaaa 
by  Lewis  from  Westover  of  certain  notes, 
tbe  fhlhire  to  pay  the  same,  and  prays  Judg- 
ment occordli^ly.  Tbe  second  actton  was 
brought  by  Lewis  against  Weatov«r  atone. 
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allesing  that  hi  1885  he  placed  In  flie  haadB 
of  Westover  a  large  number  of  notes  there- 
tofore purchased  from  Westover.  with  the 
agreemdit  on  the  part  of  WestoTer  to  col- 
lect and  remit;  that  Westorer  collected  a 
large  sum  on  ibe  notes,  failing  to  remit  the 
proceeds,  and  In  some  cases  taking  horses 
and  cattle  In  [wyment  of  the  notes,  and  In- 
vesting the  proceeds  of  other  notes  In  horses 
and  cattle;  and,  ^hm  requested  to  pay  over 
the  proceeds,  that 'he  gave  Lewis  security 
on  said  horses  and  cattle  through  an  In- 
strument In  form  of  a  blU  of  sale,  at- 
tached to  the  petition.  Lewis  alleges  that 
Bald  Instrument  was  given  to  secure  the 
payment  of  the  money  so  collected,  and 
for  no  other  purpose.  The  petition  In  the 
second  case  further  alleges  that  Westover 
was  threatening  and  about  to  sell  Etald  prop- 
erty, declaring  Lewis  to  be  Its  owner,  and 
claiming  the  right  to  sell  the  same  to  pay 
costs  of  keeping  said  stock,  and  bringing 
from  Boone  county  to  Lancaster  county. 
Further,  that  there  was  a  large  amount  of 
money  due  to  Lewis  from  Westover,  se- 
cured by  said  Instrument.  The  petitlcu  pniTS 
that  Westover  be  enjoined  from  selling  and 
disposing  of  said  stock;  that  an  accounting 
be  hod,  and  the  proper^  sold,  and  proceeds 
applied  to  the  payment  of  the  amount  found 
due  the  plaintiff.  In  this  second  action  an 
Injunction  seems  to  have  been  granted  pen- 
dente lite.  Snbsequently  the  defendant  moved 
to  modify  the  Injunction  dO  aa  to  allow  blm 
to  sell  the  propwty,  and  bring  the  proceeds 
into  court,  subject  to  Its  further  oiAer. 
Thereupon  an  order  was  made,  directing  the 
property  to  be  sold  by  the  sheriff,  and  the 
proceeds  brought  Into  court  This  was  done. 
Thereafter.  John  Fisher  and  Jamie  West- 
over  Intervened  In  this  action  by  a  petition 
setting  up  an  agistor's  lien  upon  the  stock. 
It  Is  mmeeeaBaiy,  for  the  purposes  of  this 
decision,  to  state  the  nature  of  the  other 
pleadings  In  the  two  cases,  ^cept  to  say 
that  by  appropriate  pleadings  the  whole 
subject-matter  of  the  actions  was  substan- 
tially put  in  Issue,  except  that  the  agree- 
ment and  bond  alleged  in  the  first  petition 
was  admitted,  and  that,  In  the  second  case. 
Nelson  Westover,  by  answer,  alleged  that 
the  bUl  of  sale  referred  to  was  In  pursuance 
of  an  absolute  sale  of  the  stock  In  question 
to  Lewis,  and  was  not  given  as  security. 
Upon  the  trial  of  the  case  the  court  found 
due  Lewis  from  Westover  $3,054.65,  and 
the  same  amount  due  from  John  Fisher 
and  A.  H.  Westover,  as  sureties  upon  the 
bond.  The  court  further  found  in  favor  of 
the  defendant  Jennie  Westover,  upon  the 
defense  of  coverture  set  up  by  her,  and 
dismissed  the  action  as  against  her.  The  court 
farther  found  that  the  Injunction  had  been 
properly  allowed;  that  Nelson  Westover  was 
the  owiier  of  the  sto<dc,  subject  to  a  lien 
of  Lewis  by  virtue  of  said  bill  of  sale  for 
any  Indebtednoss  existing;  and  that  Lewis 
was  eotitled  to  the  proceeds  of  the  sale 


of  the  cattle  th^  In  Oie  hands  of  ib»  dflik. 
Judgment  was  rendered  according. 

The  assignments  of  error  are  quite  genaal 
In  th^  terms,  and  tor  the  most  part  raise 
no  questiws  except  as  to  Uie  sufficiency  of 
the  evidence.  Hie  principal  contentira  la 
against  the  flndtug  of  the  court  whereby  the 
transfer  of  the  stock  from  Ndson  Westover 
to  Lewis  was  declared  to  be  a  mortgage. 
Another  assignment  relates  to  the  finding 
of  the  amount  due.  Upon .  these  qnestlons 
the  briefs  are -voluminous,  and  the  testimony 
relating  thereto,  preserved  in  the  bill  of  ex- 
ceptions, is  of  very  considerable  bulk.  It 
would  serve  no  useful  purpose  to  expand 
this  opinion  by  a  review  of  the  evidence. 
This  court.  In  the  exerdse  of  its  api>ellate 
jurisdiction.  Is  not  a  court  for  the  determina- 
tion of  issues  of  fact,  where  the  evidence 
is  conflicting.  A  careful  examination 
been  made  of  the  record,  and  it  very  dearly 
discloses  sufficient  evidence  to  sustain  the 
findings  of  the  trial  court  in  both  particulars. 
It  is,  Indeed,  admitted  in  the  brief  of  plain- 
tiff in  error  that  Lewis'  testimony  shows 
the  transfer  of  stodc  to  be  a  mortgage.  The 
testimony  offered  on  his  behalf  as  to  Uie 
amount  of  indebtedness  Is  as  clearly  suffi- 
cient upon  that  point. 

It  is  also  contended  that  the  court  erred 
In  overruling  a  motion  made  when  Lewis 
rested  his  case  in  chief,  ttiat  the  eqiJty 
branch  of  the  case  should  be  dismissed  for 
the  reascHi  that  no  evidence  had  been  offered 
la  support  therectf.  The  argument  upon  this 
point  Is  directed  to  the  fact  that  all  the 
evidence  offered  at  that  time  had  related 
to  the  Indebtedness  from  Westover  to  Lewis, 
and  that  no  evidence  had  bem  offered  to 
sustain  the  allegatitHis  as  to  Westover^s 
tiueatenlng  to  dispose  of  the  Uto  stock. 
The  object  of  the  equity  case  was  not,  how- 
ever, merely  to  obtain  the  injunction.  It 
sought  an  accounting  and  a  foreclosure  of 
the  Instrument  claimed  by  Lewis,  and  fotixid 
by  the  cotirt  to  be  a  chattel  mortgage.  The 
action  might  well  have  been  maintained  as 
one  for  an  accounting  alone.  The  first  ac- 
tion was  one  at  law  upon  the  bond.  Tbe 
second  was  for  an  accounting  upon  an  In- 
debtedness arlstog  In  the  same  manner,  but 
to  enforce  different  security.  The  plaintiff 
had  a  right  to  maintain  both  actions,  and 
the  testimony  offered  1^  him  In  dilef  tended 
to  support  both  cases.  There  was  therefore 
no  error  In  overruling  this  motion.  Indeed, 
it  may  be  doubted  whether  error  can  be 
predicated  in  any  case  upon  such  a  ruling, 
where  the  party  moving  for  a  diHrnimwi,  in- 
stead  of  resting  upon  his  motion,  proceeds 
to  Introduce  evidence,  and  the  whole  evi- 
dence In  the  case  supports  the  cause  of 
action. 

The  only  other  error  of  law  spedflcally 
referred  to  is  the  finding  of  the  court  that 
the  injunction  was  property  granted.  If  tfala 
was  an  error,  it  was  without  prejudice.  Th» 
court  found  that  Lewis  had  a  mortgage  up- 
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<m  the  cattle  for  more  lluui  they  prored  to 
be  worth.  Weetover  had  no  right  to  sell 
them,  and  forthermore,  upon  Wettorer'B  own 
moUon,  a  sale  was  made  onder  the  direc- 
tion of  tile  court,  and  the  proceeds  to 
await  the  detenninatiim  of  the  action.  We 
cannot  see  how  this  finding  as  to  the  right 
of  plaintiff  to  an  Injunction  at  the  Instlta- 
tion  of  the  salt  In  any  way  affects  the  rights 
of  the  defendants.  The-Jndgment  ot  the  dis- 
trict court  was  right,  and  Is  affirmed. 

RAOAN,  0.,  concurs.  BTAN,  O.,  took  no 
part  In  the  decision. 


MoKINlTBT  et  aL  r.  FIRST  NAT.  BAKK  OF 

CHADRON  et  aL 
(Snpreme  Conrt  of  Nehraska.  April  11, 1808.) 
Rbplbtxk— RBBCiKsiife  Bum  Fob  FAAm>— FiiBai>- 

IKOS. 

S.  Where  goods  are  sold  upon  credit  ladaoed 
the  frandiUEmt  represeotauoos  of  the  veadee 
as  to  his  BolTeDC7  or  aUlity  to  pay  for  the  goods 
twught,  the  vendor  m^y  rescind  the  sale  upon  the 
discovery  of  the  fraud,  and  replevin  the  goods. 

a.  Held,  that  the  peUtlon  In  the  case  stetea  a 
good  oanse  at  action  in  replevin, 
(^llabiis  by  the  Gonrt) 

Error  to  diatrlct  oonrt,  Dawes  ooanly; 
Klnkald,  Judge. 

Action  of  replevin  by  McKlmiey,  Hundley 
&  Walker  against  the  First  National  Bank 
of  Cihadron,  Neb.,  and  others,  to  recover  the 
pOBsessiOD  of  certain  merchandise.  There 
was  Judgment  In  favor  of  the  bank,  and 
piaintHTs  bring  error.  Reversed. 

Ledwlcb  &  Crow,  Bartlatt,  Cr«ne  &  Bald- 
rige,  and  Spargur  &  Fisher,  for  plaintiffs  In 
error.  A  W.  Orites,  for  defendants  In  error. 

NOBVAIji  X  This  was  an  action  bron^t 
by  the  plaintiffs  In  error  to  recover  the  pos- 
eession  of  certain  goods,  wares,  and  merchan- 
dise; The  plaintUfs,  In  this  amended  petition 
allege:  *nrBL  13iat  the  pislntlffn  are  the 
owners,  and  are  entitled  to  the  Immediate 
poeseeslon,  of  the  folio  whig  goods  and  chat- 
tels, to  wit  *  *  *.  Second.  That  d^end- 
ant  First  National  Bank  of  Chadron,  Ne- 
bradu,  Is  a  banking  assodathm,  duly  orgsn- 
Ized  and  Inoorporated  under  the  laws  of  tlie 
United  States,  and  doing  businesa  at  Chad- 
n»,  Nebraslta;  that  the  d^endant  the  first 
Natkmal  Bank  of  Chadron,  Nebraslca,  wrong- 
folly  detains  said  goods  and  chattels  from 
the  possession  of  these  plaintiffs,  and  has 
so  wrongfoUy  detained  the  same  for  the 
^ce  of  more  than  live  days  last  past  to 
plaintiffs*  damage  in  the  sum  of  $50.  Third. 
That  on  or  alx)ut  the  11th  liay  of  March, 
18S9,  the  plaintiffs  sold  and  delivered  to  the 
defendant  Charles  F.  l^ates,  pursuant  to  the 
order  of  said  Yates,  the  goods  above  de- 
scribed, and  that  said  goods  were  received 
by  the  defoidant  Yates;  that  at  the  time 
■aid  goods  were  so  ordered  and  received  by 


the  defendant  Tates  the  said  Ctiarlatf  F. 
Yates,  as  a  firm  and  as  an  individual,  was, 
and  bad  for  a  long  time  prior  thereto  beoi, 
losdvai^  to  his  (Yates*)  own  knowledge,  snd 
the  said  Tatea  ordered  and  received  said 
goods  with  the  Intent  not  to  pay  therefor, 
and  to  cheat  and  defraud  the  plaintiffs  of 
the  purchase  price  thereof.  Fourth.  That 
the  said  Oharies  F.  Yates  cxmcesled  from 
the  plalntUfs  his  Insolvency  and  his  inability 
to  pay  for  said  goods,  and  his  Intenthm  to 
<flieat  and  defraud  the  plaintiOs  of  the  pur^ 
<diase  price  thereof;  end  the  plaintiffs,  rely- 
ing on  the  solvency  and  good  faith  of  said 
Oharies  F.  Tates,  and  not  knowing  his  fraud- 
nlent  Int^tlon,  or  of  his  Instdvenoy,  sold 
said  goods,  and  shipped  the  same  as  herein- 
before stated.  Fifth.  That  on  the  bringing 
of  this  suit  the  plalntifCs  elected  to  rescind 
said  contract  of  sale  without  notice  thereof 
and  to  bring  this  suit;  that  they  so  elected 
to  rescind  the  same  as  soon  as  they  were 
Informed  of  the  fhudulent  intention  and 
conduct  on  the  part  of  said  Yates;  that  by 
reason  of  such  fnudoloit  conduct  and  In- 
tent, and  sold  election  to  rescind  said  sale, 
the  phiintiffB  are  the  absolnte  and  nnqnaU- 
fled  owners  of  said  gootte  and  merchandise." 
The  defendant  bank  answered  by  a  general 
denial,  and  the  other  defendants,  Oharies  F. 
Yates  and  Albert  Yates,  mads  no  appear- 
ance in  the  case.  A  trial  was  had  to  a  jary, 
who,  under  the  instrootions  of  the  court, 
returned  a  verdict  In  favor  of  the  bank,  as- 
sessing the  damages  at  f766.S0,  and  judg- 
ment was  entered  npcm  flie  vezdlot  At  the 
commencement  of  the  trial,  and  before  any 
testimony  was  received,  the  defendant  bank 
objected  to  the  Introduction  of  any  evi- 
dence in  ttM  oaae,  for  the  reason  that  the 
petition  does  not  state  facts  snffli^t  to  ocm- 
stltate  a  oanse  of  wtsOaa  in  favor  of  the 
plalntllb  and  against  the  bank,  which  ob- 
jection was  sustained  by  the  court,  and  the 
plalntLfCs  took  an  exoeptiozL  Thereupon 
counsel  for  plalntlfb  offered  certain  deposl- 
tlons  In  evidence,  for  the  purpose  of  proving 
the  allegations  of  the  petltlrai,  to  which 
offered  testlmcaiy  the  bank  objected  <m  the 
ground  that  the  petition  falls  to  state  a  cause 
of  action.  The  objection  waa  sustained,  and 
the  plaintlfls  were  not  permitted  to  Intro- 
duce any  testimony,  and  an  exception  was 
taken  to  the  said  ruling  of  the  court 

But  a  single  question  is  presented  Iry  the 
record  for  the  coniAderation  of  this  court, 
which  Is,  does  the  amended  petition  copied 
atM>ve  state  a  cause  of  action  against  the 
bonk?  We  are  all  agreed  that  the  petition 
sets  forth  sufficient  facts.  The  gist  of  the 
action  Is  the  unlawful  detention  of  the  prop- 
erty sought  to  be  recovered.  The  petition 
spedflcally  avers  that  the  plaintiffs  are  the 
owners  of  the  goods,  and  entitled  to  their 
Immediate  poBsession,  end  that  the  defend- 
ant bank  wrongfully  detains  the  possession 
of  the  same  ^m  the  plaintiffs.  The  value 
of  the  property  Is  slso  stated.  No  othw 
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averaiaits  were  oecesaary  to  constiiute  a 
KD04  petition  In  replerln.  Haggard  t.  W al- 
ien. 6  Neb.  271;  Daniels  v.  Cole,  21  Neb. 
IStt.  31  N.  W.  Rep.  491.  TlLe  petition  also 
sets  up  the  facts  relating  to  plaintiffs'  owner- 
ship and  their  rights  to  possession  of  the 
property  In  dispute.  It  appears  from  the 
allegations  that  the.  plaintiffs  were  Induoed 
to  sell  the  goods  to  Yates  upon  credit  by  the 
fraudulent  representations  of  the  latter  as 
to  his  solveno^;  that  Yates  purchased  them 
with  the  Intention  to  defraud  the  plahitlfls 
out  of  the  purchase  price;  that  the  plaintiffs 
delivered  the  goods  In  good  faith,  ta  the 
belief  of  the  purchaser's  solTency,  and  as 
soon  as  they  learned  of  his  financial  con- 
dition they  elected  to  rescind  the  contract  of 
sale,  and  brou^t  their  action  to  recover 
back  the  goods.  We  are  of  the  opinion  that 
fba  petition  charges  such  fraud  as  to  aatbor- 
Ize  the  vendors  to  rescind  the  sale.  Tootle 
V.  Bank.  34  Neb.  663.  f>2  N.  W.  Bep.  890. 
It  Is  said  in  the  brief  of  the  defendant  that 
the  petition  does  not  oontain  a  single  allega> 
tfon  of  fact  against  the  banlc  While  there 
Is  no  averment  in  the  i>etltlon  as  to  how  the 
bank  obtained  possessloa  of  the  goods,  the 
general  auctions  to  the  effeot  that  plain- 
tiffs vrere  the  owners  of,  and  entitled  to  the 
Immediate  possession  of,  the  property  con- 
stituting the  subject  of  the  action,  and  that 
the  same  was  wrongfully  detained  by  tne 
bank,  sulOclently  negatives  Its  right  to  re- 
tain the  goods.  If  the  bank  is  a  good-faith 
purchaser  or  mortgagee  wlthont  notice  of 
the  fraudnlmt  purpose  of  Yates,  that  Is  a 
matt»  of  defense  to  be  estobUahed  proof 
upon  the  trial  A  petition  sobstautlaUy  Uke 
the  one  In  the  case  at  bar  was  upheld  In 
Tootle  V.  Bank,  sapra.  For  the  wror  of  the 
district  court  in  refusbig  to  permit  the  plaln- 
tlfla  to  Introduce  evidence  to  sustain  the  al- 
legatioos  of  the  petttUm  tiie  Judgment  fs 
reversed,  and  the  cause  remanded  for  further 
prooecdings.  The  other  Judges  concur. 


CORm.TOn  et  sL  T.  HIATT. 
(Sopreme  Coorfc  of  Nebraska.  April  11, 1S08.) 
CoxvcRsioK  or  Nom— PLUDDfos— TuAir— Rioar 

TO  OraX  AMU  CU>BK  — SVIDBMCB  — InSTBDO- 
TIONS. 

1.  FeUtton  held  to  sUte  a  cause  of  action. 
S.  Where  it  Is  aeoeMsry  for  the  plBintdff  to  In- 
trodvoe  any  evidence  in  order  to  maintain  his 

Mtlon.  he  la  entitled  to  open  and  close. 

3.  Where  a  negotiable  Inatrument  is  assigned 
as  a  mere  security  fur  a  debt,  the  purpose  for 
Wliicb  the  assignment  was  made  may  be  proved  to 
show  tbe  true  aauire  of  the  transaotion. 

i.  Evidence  held  to  sustain  the  verdict. 

5.  No  error  In  the  instructiona 
(Syllabus  tqr  the  Court.) 

Error  to  dlatriot  oonrt.  Holt  ooonty;  Hd>> 
vlUe  B.  Hopewdl.  Judge. 

AotUm  Baxah  7.  Hlatt  against  Cortelroii, 
Bge  ft  Vanzandt  to  recover  for  the  cunver- 
skw  of  &  note.  Tliere  was  Judgment  for 


plaintiff,  and  defendants  brtng  error.  At- 

firmed. 

H.  Bf.  Uttl^  and  B.  W.  Adama,  tor 
plalntiffls  in  error.  Paris  B.  Hiatt,  O.  A. 
'nnillams,  and  U.  F.  Harringtmi*  for  defends 
ant  In  error. 

MAXWELIi,  a  J.  This  acUoa  was  brought 
by  the  defendant  in  error  to  recover  for  the 
conversion  of  a  note,  and  on  the  trial  of  the 
cause  the  Jury  returned  a  verdict  in  hei 
favor,  upon  which  Judgment  was  rendered. 

The  first  objection  of  the  plaintiffs  In  error 
Is  that  the  petiti<»i  fails  to  state  a  cause  of 
action.  The  petition  Is  as  follows:  "(1)  On 
or  about  the  2d  day  of  September,  IS8^. 
Paris  B.  Hlatt  executed  and  delivered  to  this 
plaintiff  his  promissory  note  dated  September 
1,  18S5,  whereby  he  promised  to  pay  the 
philntiff  on  the  let  day  of  September.  1888, 
the  sum  of  ^,800,  with  Interest  thereon  at 
the  rate  of  10%  per  annum,  payable  annually 
on  the  1st  day  of  September  of  each  year. 
Said  note  was  payable  at  the  Bank  of  Neli^ 
In  the  town  of  Nell^,  Neb.  Plaintiff  cannot 
give  a  more  aoourate  description  of  said  note, 
for  the  reason  tbat  the  same  la  not  now  In  her 
possession,  but  Is  in  the  possesidoii  of  one 
Hill,  hereinafter  named,  throng  the  wnmir- 
ful  acts  of  the  defendants,  as  hereinafter  set 
forth.  (2)  To  secure  the  payment  of  said 
note,  said  Paris  B.  matt  on  the  2d  day  of 
September,  1885,  executed  and  d^vered  to 
this  plaintiff  a  mortgage  deed,  and  thereby 
conveyed  to  plaintiff  the  following  described 
premises,  situated  In  the  county  of  Wheeler 
and  state  of  Nebrasica,  to  wit,  the  south- 
west quarter  nnd  the  north  half  of  the  south- 
east iiuarter,  and  the  southwest  quarter  of 
the  southeast  quarter,  of  section  2.  and  the 
northwest  quarter  of  the  northeast  quarter 
of  Kctton  11.  all  in  townsblp  24^  range  lO 
west,  6  P.  M.,  which  prantaee  were  on  said 
day  owned  In  fee  simple  by  Paris  B.  Hlatt, 
aforesaid.  ^  Said  mor^ge  deed  was  duly 
reoorded  In  the  office  of  the  cotmty  derk  at 
Wlieder  county.  Neb.,  on  tile  3d  day  of 
September.  1885.  (4)  The  only  Incumbrance 
njfm  said  premises,  prior,  senior)  and  superior 
to  plolntura  said  mortgage,  was  a  eertatn 
mortgage  for  the  sum  of  $600.  ber^nafter 
referred  to,  and  upon  whl^  there  waa  only 
»&70  due  February  28,  1887.  <S)  Tliat  anid 
$000  mortgage  on  said  premises  was  given 
about  Uay  U,  1884,  by  the  plaintiff  and  the 
said  Paris  B.  lOatt  to  llieee  defendants,  tor 
the  purpose  of  seenring  a  oertain  note  for 
$uut>.  dated  May  16,  1884^  and  given  by  this 
plaintiff  to  ttie  defendants.  A  more  exact 
description  of  said  note,  plaintlfl  oannot  give, 
for  the  reason  that  the  sail  note  la  In  llie 
poaseadon  of  the  def  oa^anta.  ^  On  the  2Sth 
day  of  Pebruary,  1887,  plaintlfl  was  Indebted 
to  d^ttidants  in  aald  sum  oi  9670,  and  the 
said  Paris  B.  Hlatt  woe  Indebted  to  defaid- 
anta  in  the  Bum  of  94&,  and  ttae  snid  Paris 
K.  Hlatt  and  this  plaintiff  were  Jointly  In- 
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debted  to  flie  deftmdanta  to  tiie  mm  of 
$145.  (7)  On  the  28tb  day  of  Febnuur,  1887, 
plalntUf,  being  Hie  owner  of,  and  In  poaaee- 
sloa  of,  aald  93,800  note,  and  mortgage  aecur- 
tng  the  ume.  indorsed  the  aald  $8,800  note  In 
tbese  worda:  Tay  to  the  order  of  GortelyOQ. 
Ege  ft  Yanxandt  Sarah  F.  Hlatt*  And 
plaintiff  also  assigned  aatd  mortgage  to  the 
defendants,  and,  after  Indorsing  and  slgidng 
over  aald  note  to  tiie  deftndants,  d^Teved 
said  93300  note,  and  ^  mortgage  secnitng 
the  same,  to  the  defendants,  as  aeonrl^  for 
the  payment  of  the  aald  Indebtedneaa  owing 
by  the  said  Farla  R.  Hlatt  to  flie  defendants, 
and  also  for  the  secuEing  the  aald  Indebted- 
nesa  owlnff  by  aald  Favla  R.  Hlatt  and  plain- 
tiff Jointly  to  ttie  def«idantB,  and  to  aecore, 
also,  the  payment  at  the  said  $000  note,  and 
obtain  a  r^eaae  of  said  9600  mortgage,  thus 
lualElng  the  said  93,800  mortgage  a  first  Ben 
aprai  said  premlaea,  and  to  seoore  ttie  pay- 
ment of  the  further  som  of  9300  borrowed 
by  plaintiff  tmm  defendants  on  the  28th  day 
of  Febmnry,  1887,  bat  plabtlff  nerer  recelTOd 
but  92Sl.flO  of  aald  9300.  (8)  No  part  of  said 
93.800  note  has  erer  been  pidd  said  Paris 
R.  Hlatt.  nor  any  portion  of  the  Interest 
thereon,  except  the  sum  of  $000;  and  said 
93300  note,  so  secnred  by  said  mortgage  on 
the  28th  day  ot  Febroary,  1887,  at  the  time 
plaintiff  ddlvered  it  to  the  defendants,  was 
worth  the  sam  of  9S.76a83%,  and  that  was 
Its  Toloe,  and  on  Angnst  3,  1888.  said  93300 
note,  secnred  by  said  mortgage,  waa  worth 
the  sum  of  94.305.74,  and  that  was  then  Its 
valne.  (9)  On  the  8th  day  of  March,  1^, 
defendants  caused  the  sold  ass^ment  of  said 
mortgage  by  plaintiff  to  them  to  be  reoorded 
In  the  office  of  the  county  derk  of  Wheeler 
comity.  Neb.  (10)  On  the  3d  day  of  August, 
1888.  the  defendants,  being  thai  In  possession 
of  said  93300  note  and  mortgage,  so  assigned 
and  deUrered  to  them  as  security,  aforesaid, 
wrongfully  and  unlawfully  sold,  assigned, 
and  dcHlTered  the  said  note,  and  the  mortgage 
securing  the  same,  to  Edward  Hill,  for  the 
sum  of  94,305.74,  and  wrongfully  and  unlaw- 
fully Gonrerted  the  entire  proceeds  of  aald 
sale  to  their  own  use,  to  the  damage  of  the 
plaintiff  In  the  sum  of  94305.74,  no  part  of 
wlilch  damage  has  been  paid,  and  all  of 
which  la  now  due  from  the  defendants  to 
plaintiff.  (11)  The  defendants  are  an  as- 
sociation of  persons  doing  business  In  Ewing, 
Holt  County,  Neb.,  under  the  firm  name  and 
style  of  O>rtelyon,  Ege  &  Vnnzandt,  and  not 
incorporated.  Wherefore,  p'aluUff  prays  Judg- 
ment against  the  defendants  for  the  sum  of 
$4,305.74.  with  interest  thereon  fi-om  the  time 
of  filing  this  petition,  and  costs  of  suit."  The 
objection  urged  to  this  petition  Is  that  it  fails 
to  allege  that,  at  the  Ume  of  the  alleged  oon- 
version  ot  the  note,  she  wns  tlio  owner 
thereof,  or  entitled  to  the  posaesslon  of,  the 
same.  An  examinatltxi  of  the  petition,  how- 
ever, shows  that  the  objection  Is  not  weU 
taken,  and  is  orerruled. 
2.  It  la  dalmed  that  under  the  Issues  the 


defendants  hdow  were  endtled  to  open  and 
dooe.  The  answer  Is  aa  ft^owa:  "Defend- 
ants admit  the  allegations  In  the  first,  second, 
and  third  paragra]^  ot  said  petition  to  bo 
true  in  all  respecta»  (2)  Ab  to  fbe  fourth 
IMragrapb  of  aald  petition,  defaidanta  deny 
tlie  allegations  therein  cohtalned,  anA  allege 
that  time  were  taxes  due  on  said  premlsea 
at  that  dme,  and  that  On  land  had  been 
scMfbr  taxes.  (8)  I>efendanta,anflwerlng  the 
fifth  pata^iA  of  idalntiff'a  petition,  admit 
the  facta  Iher^  stated.  Defendants  an- 
vweiing  to  the  sixth  paragraph  of  plalntlffli 
petitiat,  admit  the  aHegatious  therein  set 
forth,  and  allege  that  the  Indebtedness  was 
more  than  set  out  in  plaintiff's  petition,  to 
wit,  about  tiie  anm  of  92,000.  (5)  Defendants 
answering  to  the  seventh  paragraph  of  plain- 
tiff's petltloo,  admits  that  on'the  2Sth  day  of 
FebmaiTt  1887,  the  plaintiff  waa  the  own« 
at,  and  In  posBeaslon  of,  a  note  for  93300. 
and  a  mortgage  securing  the  same,  and  that 
<ML  said  date  the  plaintiff  Indorsed  said  note 
to  the  defendants  In  the  words  and  language 
used  In  the  plahitlfl*s  petition,  and  that  alao, 
at  the  same  time,  the  plaintiff  assigned  the 
mortgage  securing  the  said  note,  In  writing, 
and  d^Tered  the  said  note  and  mortage, 
to  these  defendants;  and  defendants  deny 
that  said  note  and  mortgage  were  deUrered 
OS  security  for  payment  of  any  indebtedness 
by  said  plaintiff,  or  by  said  Paris  R.  Hlatt. 
husband  of  the  phdntlff,  In  any  manner,  but 
on  the  contrary  allege  the  &ct  to  be  tiuit 
said  $3,800  note  and  mortgage  retf^rred  to 
were  on  the  28th  day  of  February.  1887, 
sold,  assigned,  Indorsed,  and  delivered  to 
these  defmdants  absolutely,  and  at  that  time 
became  the  sole  and  absolute  property  of 
these  defendants.  (6)  Defendants,  answering 
to  the  eighth  paragraph  of  plaintiff's  petition, 
admit  that  no  part  of  said  $8,800  note  has 
ever  been  pnld  by  Paris  R.  Hlatt,  except  the 
sum  of  9000,  which  said  payment  was  made 
prior  to  the  time  said  note  waa  sold  and 
delivered  to  these  defendants,  to  wit,  on 
the  1st  day  of  February,  1887;  and  the  de- 
fendants, fturther  answering  to  the  eifAth 
paragraph  of  plaintiff's  petition,  deny  eadi 
and  every  allegation  therein  contained.  (7) 
Defmdants,  answering  to  the  ninth  para- 
graph of  plaintiff's  petltloH,  admit  the  facts 
therein  stated  to  be  true.  (8)  Defendnnts, 
answering  to  the  tenth  pat«grapb  of  plain- 
tiff's petition,  admit  the  facts  to  be  that  oa 
the  3d  day  of  August.  1888.  the  defendants 
sold,  assigned,  and  delivered  the  said  note 
and  mortgage  to  one  Edward  Hill  for  a  valu- 
able consideration,  but  deny  that  they  wrong<- 
fully  and  unlawfully  assigned  the  same,  or 
converted  the  same  to  their  own  use,  and 
deny  each  and'  every  allegation  In  said  para- 
graph contained,  except  that  in  this  para- 
graph admitted;  deny  that  they  received  the 
sum  of  $4305.74  as  the  proceeds  of  sale  ot 
said  note.  (0)  Defendants,  answering  to  the 
eleventh  paragraph  of  plaintiff's  petition,  ad- 
mltthefaets  tbATAlnstatsd.  Wherefore,  thsM 
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def^Ulanta  pray  fbat  they  may  tkare  Judg- 
ing against  tlie  plaintiff  for  the  costs  of 
OJs  action,  and  for  such  other  relief  aa  to 
the  court  may  seem  right**  ISie  plaintiff 
twlow.  In  her  reply,  admits  that  certain  taxes 
were  due  on  said  land,  bat  alleges  that  they 
were  paid  by  Paila  B.  matt  (2)  Denies  Oiat 
the  Indebtedness  set.forth  In  llie  fonrOi  panir 
graph  of  the  answer  was  more  than  set  forth 
In  the  plaintiff's  petition,  and  doiles  eadi  and 
eTecy  allegation  omtalned  In  the  flftti  para- 
graph (tf  the  answw.  It  will  thiu  be  aeeax 
that  the  plaintiff  below  was  required  to 
prove  certain  facts  to  sastatai  her  cause  of 
action,  and  therefbre  was  entitled  to  open 
and  close.  The  mle  is  this:  "That  ^trttere  the 
plaintiff  has  anytUng  to  prove  U  order  to 
get  a  Terdlct,  whether  In  an  actioi  ex  conr 
tractu  or  ex  delicto,  and  whether  to  estab- 
lish his  right  of  action,  or  to  fix  the  amount 
of  his  damages,  the  rl^t  to  begin  and  reply 
belongs  to  hbn.**  This  rule  hasbeoigeneniUy 
ad<9ted  In  tiits  country,  as  tbe  dedstcms 
hereafter  dted  will  show.  Hie  tmTarylng  test 
fuznlahed  1^  this  nde  Is  to  cnulder  whicb 
party  would.  In  the  state  of  the  pleadings 
and  of  the  record  adndssions,  get  a  rerdict 
tor  substantial  damages  if  the  cause  were 
BiUnnltted  to  Uie  Jury  without  any  evidence 
being  offered  by  dther.  If  the  plaintiff 
would  succeed,  then  there  Is  nothing  for  him 
to  prove  at  the  outset,  and  th»  defendant 
be^^  and  rq^lea.  If  the  defendant  would 
succeed,  then  there  ts  something  ftv  the  plains 
tiff  to  prove  at  the  outset,  and  tiie  plalntlfl 
begins  and  repliee. 

8.  It  Is  dalmed  that  the  court  required  the 
Jury,  in  tbe  first  and  second  of  tbe  special 
flndlTtgw,  to  pass  upon  the  law,  as  well  as  the 
facta.  The  qtedal  findings  are  as  foBows: 
"(1)  Was  the  transaction  between  the  parties 
of  the  28th  day  of  Tebmary,  1887,  at  Hie 
time  the  plaintiff,  Sarah  7.  Hlatt  asdgned 
and  delivered  the  $3,800  note  and  mortgage 
to  the  defimdants.  Intended  the  said  par- 
ties, at  the  time,  as  a  bona  fide  and  absolute 
sale  of  aaid  note  and  mortgage  to  the  de- 
fendanti?  Answer.  No.  B.  F.  Oolbum, 
Foreman,  at)  Was  the  transaction  between 
the  parties  of  the  2Sth  day  of  Febmaiy, 
1887,  at  the  time  of  the  assdgnment  and  de- 
livery by  the  plalntlfl  to  the  defendants  of 
the  93.800  note  and  mortgage,  intended  by 
the  parties  at  the  time,  and  were  such  note 
and  mortgage  in  &ct  given  to  and  received 
by  the  defendants,  as  collateral  security  for 
all  Indebtedness  from  the  plaintiff  and  her 
husband?  A.  Yes.  B.  F.  Golbum,  Foreman. 
(8>  What  amount,  If  anything,  was  dne  and 
owing  the  defendants  by  the  plaintiff  and  her 
husband  on  the  28tb  day  of  February.  1887. 
at  the  time  of  the  assignment  and  deliver 
of  the  note  and  mortgage  by  the  plaintiff  to 
the  defendant?  A.  ¥1,248.  A.  F.  Colbum. 
Foreman.  (4)  What  amount,  If  anything,  w^s 
due  hnd  owing  by  the  plaintiff  and  her  hus- 
bond,  Paris  K.  Hlatt,  to  the  defendants,  on 
tbe  8d  day  of  August,  1888.  at  the  time  of 


(Keb. 

ttie  sale  and  convezirfon  <tf  the  (3,800  note 
and  mortgage  by  the  defendants?  A.  91.- 
887.71.  B.  F.  Colbum,  F<Hceman.  (5)  What 
was  tbe  value  of  the  $3,800  note  and  mort- 
gage (HI  the  3d  day  of  August,  1S8B?  A. 
$4,144.80.  B.  F.  Oolbum.  Foreman.'*  It  U 
evident  that  the  court  merely  required  tbe 
Jury  to  find  the  purpose  of  the  cranaactloa, 
vis.  was  It  a  mere  security,  or  was  it  a  debt? 
This  purpose  was  a  question  of  fact,  which 
the  Jury  was  to  find  from  the  evidence. 
Tliere  waa  no  error,  therefore,  in  submitting 
those  questions.  In  Golllngwood  v.  Bank.  15 
Neb.  118,  17  N.  W.  B^.  859,  where  certain 
'drafts  had  been  purchased  from  a  bank.  It 
was  held  prcqper  to  show  by  parol  evidence 
the  purpose  for  which  they  were  drawn. 

The  fourth  and  fifth  assignments  are  mere- 
ly a  repetititoi  of  the  alleged  emm  in 
submitting  the  questions  for  the  Jury  to  find 
the  purpose.  As  further  Ulustratloii:  Sup- 
pose a  deed  absolute  in  form  Is  given  as 
security  tor  a  loon.  In  form,  it  is  a  dee^  and 
If  a  ocmveyance  is  made  l^the  grantee  there- 
under to  an  innocent  purchaser  without 
notloe,  actual  or  Implied,  the  title  will  pass, 
but,  as  between  the  parties  and  persons  hav- 
ing knowledge  of  the  nature  of  the  contract 
the  deed  Is  a  mere  security  for  the  loan,  and 
the  WTongfid  conveyance  ot  the  land  bj  the 
grantee  or  mortgagee  would  render  him 
liable.  This  role  is  reeogaiaed  In  miam  v. 
BhAards,  1  Nebw  942,  and  is  ai^l^ble  to 
any  transaction  \rtiieh  fai  fact  Is  a  ■eenriO'. 

It  is  claimed  that  the  verdict  Is  contrary 
to  the  evld<mce.  It  ai^pears  that,  at  ttie  Ume 
tiie  note  and  mortgage  were  aarigned  to  the 
plalntUh  in  «Tor,  they  executed  a  defeas- 
ance as  feUom:  "Tbls  Is  to  certify  tiiat 
Oarteiyon.  Bge  ft  Vanssndt  agree  to  sell  said 
note  and  mortgage  hereinafter  described 
to  Sarah  F.  Watt  <m  or  after  tiie  1st  day  of 
March,  1888.  for  the  sum  of  $1,843  5&-100,  In 
case  she  wants  to  buy  the  same  by  that 
time,  hot  not  afterwards;  and  it  is  fnrther 
agreed  that,  In  case  said  note  Is  not  pur- 
chased by  Sarah  F.Hlatt,  that  there  shaBnot 
be  any  general  Judgment  against  F.  B.  matt 
and  Sarah  F.  Hlatt.  above  the  sale  of  said 
land  named  In  the  mortgage;  that  It  shall  be 
in  full  satisfaction  of  said  note,  whldk  Is 
dated  September  let,  1S85,  due  September 
1st,  1888,  for  $8,800,  by  Paris  R.  Hlatt, 
to  Sarah  F.  Hlatt,  secured  real-estate 
mortgage  on  land  In  Wheder  county,  Ne- 
braska, of  even  date.  Oortelyon,  Ege  ft 
Vanzandt  Swing,  Feb.  28th.  1887.  And  It 
Is  further  agreed  that  on  payment  of 
above  sum  a  release  of  the  J^X)  mortgage 
on  said  land,  preceding  this  mortgage,  shall 
also  be  given.  Oortelyon.  Ege  ft  Vanxandt." 
While  It  Is  true  that  this  Instrument,  in  cir- 
cumspect language.  Is  des^nated  a  contract 
to  repurchase  the  note  In  question.  It  is  verr 
dear  from  the  accompanying  testimony  that 
ttB  purpose  waa  to  enable  the  assignor  to  re- 
deem upon  paying  the  amount  of  tlie  loan, 
with  Interest  This  fiict  Is  so  dearfy  estab- 
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llsbed  thftt  a  finding  against  It  would  hare 
been  against  the  clear  weight  of  evidence. 
Tliere  U  nothing,  therefore,  in  the  objections. 

Objecttona  are  made  to  some  of  the  instruc* 
tlons,  bat  they  seem  to  conform  to  the  proof, 
and  It  Is  unnecessary  to  rcTlew  thorn  at 
length.  There  Is  no  error  In  the  record,  and 
the  Jndgmait  Is  sfflrmed.  The  othar  Judges 
coQCor. 


HOOPEB  V.  GREWBLL  et  iL 

(Supreme  Court  of  Nebraska.  April  U,  1808.) 

KseoTUBU  iBSTSTJiaiim— BovA  Fins  Eoldbk— 
Etidbhob. 

Where  undlspated  proof  showed  a  want  of 
coDSlderation  for  a  promusory  note,  and  t^e  proof 
failed  to  clearly  estabUsb  the  fact  that  the  plaia- 
tiff  was  a  bona  fide  purchSBer  for  value  before 
maturity,  a  Terdlot  ana  Judgment  In  favw  of  the 
defendant  will  not  be  set  suds. 
(SyllabDS  by  the  Court) 

Brror  to  dlstilct  ecnnt,  Han  coontr; 
Hamson,  Jndse. 

Action  by  BdwaM  Soopa  against  B.  V. 
Oreweli  and  another  on  a  promissory  note. 
ThwB  was  jndgmmt  In  favor  of  defend- 
ants, and  plalntlfl  brings  error.  Af- 
flrmed. 

Abbott  Jk  Oaldwell,  fOr  platnttff  In  error. 
Hastings  ft  McGHatle  and  Tlmmmd  ft  Piatt, 
fiw  deftaidanta  tat  error. 

l£AXWBLIi,  0.  J.  On  the  2d  day  of  Jan. 
narj,  1889,  the  defendant  GreweU  made  and 
delivered  a  prmnlasory  note,  as  foUows: 
"^Oa  Pleasant  Hill,  Jany.  2,  1889.  Six 
months  after  date  I  promise  to  pay  to  the 
order  of  P.  Janss,  M.  D.,  ninety  dollars, 
at  Onind  Islaild,  NcAiraaka,  Talne  recelTed, 
with  Interest  at  10%  per  annum.  R.  V. 
OreweU."  There  is  an  Indorsement  on  the 
Dote  of  $1S,  Febnuuy  9,  18SB.  llie  plain- 
ttff  ancles  In  bis  petition  tiiat  he  pur- 
chased the  aame  befbre  dn^  for  a  ralunUe 
coiuiderallon.  OreweU  filed  an  answer  as 
foUows:  **a)  Said  B.  V.  OreweU,  defend- 
ant, for  answer  to  plolntUF's  petition  here- 
in, says  tiiat  true  It  Is  tiiat  on  or  about 
Jnn.  2,  1889,  he  executed  and  delivered  to 
the  defoidaxit  P.  Janss,  M.  D.,  his  certain 
promissory  note  In  writing  of  that  date, 
for  the  sum  of  $90,  payable  dx  months 
after  date;  that  said  promissory  note  so 
made  and  delivered  by  this  defendant  did 
not  provide  for  the  payment  of  any  Inter- 
est 12iereon,  and  was  not  drawn  In  the 
terms  alleged  In  the  said  plaintiff's  peti- 
tion, and  If  the  said  note  signed  and  de- 
livered by  this  defendant  now  provides 
for  the  payment  of  10%  Interest  thereon, 
as  alleged  In  said  petition,  then  the  said 
note  has  been  falsely  end  fraudnlraitly 
Forged  and  altered,  and  the  said  note 
mentioned  and  described  in  plalntUTs  peti- 
tion was  never  signed  or  delivered  by  this 
defendant  to  any  person  whomsoever.  (2) 
Thla  defendant  denies  that  said  promissory 


note  so  executed  and  delivered  by  him  as 
aforesaid  to  the  said  P.  Janss  was  before 
the  maturity  thereof  sold,  indorsed,  as- 
signed, or  transferred  by  the  said  Janss 
to  said  plalntUf  for  value,  and  denies  the 
sold  plninttfTs  purchase  of  the  same,  and 
denies  that  he,  the  said  plaintiff,  paid  any 
value  therefor,  and  denies  that  the  said 
plaintiff  la  now  the  owner  and  holder  of 
the  said  promissory  note.  (3)  This  defend- 
ant, further  answering,  says  that  said  prom- 
issory note  for  the  sum  of  f90,  given  by 
this  defendant,  as  aforesaid,  to  P.  Janss 
on  or  about  Jan.  2,  1889,  was  so  given 
by  this  defendant  on  express  agreement 
with  the  said  F.  Janss,  M.  D.,  that  he,  llie 
said  Janss,  should  treat  medically  the  wife 
of  this  defendant  for  the  period  of  six 
months  for  certain  nervous  effects  and  Al- 
ness, to  remove  the  ^ect  of  some  aevero 
diodOB  which  this  defendants  wife  had 
sustained  previously  thereto,  and  ^t  said 
treatment  should  be  continued  by  the  .said 
Janss  for  the  fidl  wpAce  of  atz  months; 
and,  If  defendant's  wife  aforesaid  slionld 
not  that  time  become  entire^  well  and 
cured,  that  tiie  said  defendant  Janss  would 
continue  said  treatment  till  such  time  as 
defendant's  wife  should  become  entirely 
sound  and  well  and  cored,  or  should  de- 
sire no  further  treatment  from  the  said 
defendant  P.  Janss.  And  It  was  farther 
agreed  between  this  defendant  and  said 
defendant  Janss  that  this  defendant  dionld 
to  the  sold  Janss,  fbr  each  numfh  of 
such  treatment,  the  sum  of  flft,  and  that 
the  same  should  be  Indorsed  on  the  aald 
note,  Bikd  at  the  end  ot  the  asld  six  m<niths 
aforMaid  the  same  should  be  fully  paid; 
and  the  said  defendant  Janss  did  not  treat 
tbis  defendanf  B  wife  as  had  been  agreed  b»- 
tweoi  the  parties,  and  did  in  fact  treat  her 
only  daring  a  single  month  after  the  giving 
of  the  sold  promissory  note,  for  which 
numth  the  sum  of  ¥1B  was  duly  paid  }jj 
this  defendant,  as  was  hf  the  said  partlesi* 
agreem^t  provided,  as  aforesaid;  and  after 
the  said  time  said  defendant  Jansa  wholly 
ftlied  and  neglected  and  refused  to  treat 
the  sold  wife  of  this  defendant,  and  wholly 
telled  and  neglected  and  refused  to  send 
any  medicine,  or  In  any  manner  to  carry 
out  and  fulfill  his  said  agreement  with  this 
defendant,  whereby  the  consideration  for 
the  said  note  has  whtdly  failed,  and  there 
is  no  amount  due  thereon  to  the  said  plnin- 
tiff  or  any  other  person  whomsoever.  (4)  That 
tbe  said  plaintiff  had  full  actual  knowledge 
and  notice  that  the  said  promissory  note 
was  given,  as  aforesaid,  without  considera- 
tion received  by  tills  defendant,  long  be- 
fore the  alleged  pnrdiase  of  the  sold  prom- 
issory note  by  the  plaintiff.  Whereifore 
this  defendant  asks  Judgment  for  costs.'* 
The  reply  is  a  general  denial.  Janss  wag 
sued  as  Indorser.  The  record,  however, 
falls  to  show  that  he  was  served  with  aom- 
I  mons.  On  the  trial  of  the  cause  the  Jury 
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returned  a  verdict  in  favor  of  GreweU, 
uiion  wlilch  judgment  was  rendered. 

It  appears  tiiat  the  note  in  suit  was 
girea  to  Janss  under  tlie  following  agi'ee- 
ment:  Tleoaant  HIU,  Jan.  2nd,  1SS9.  Re- 
ceived of  II.  V.  GreweU  $  •  and  a  note 

for  $90,  for  which  I  agree  to  tretit  Mrs. 
GreweU  for  six  months,  and,  if  cot  cured 
at  the  expiration  of  that  time,  I  agree  to 
ti-eat  her  until  cured,  or  so  long  as  she  may 
desire    treatment,  without    extra  charge. 

Mr.  GreweU  agrees  to  pay  $   monthly, 

to  be  indorsed  on  said  note,  and  promises 
to  give  me  tUncly  notice  If  moi-e  ludtUdne 
Is  desired,  so  as  to  enable  me  to  supply 
some,  and  also  prompt  notice  of  any  change 
of  ^ymptoma,  or  of  any  change  In  the  effect 
prodooed  such  medicine.  The  medicine 
nnd  appliances  to  be  sent  by  express.  P. 
Janaa."  The  proof  is  that  be  made  one 
visit  after  the  note  was  executed,  for  which 
he  vra»  paid  $15.  He  also  sent  medicine 
tnlcfe  What,  if  anything^  this  medldne  was 
worth  does  not  appear.  It  Is  also  proven 
that  the  plalntlir  signed  Janss'  notes  as 
ametf  at  a  bank  In  Grand  Islaad  for  the 
aom  of  93,000;  that  Janaa  promised  to  place 
notea  to  the  amoimt  of  f7,000  In  the  bank 
oa  collateral  aecaiitr  for  the  plalntUT;  that 
notes  for  a  large  amoimt  were  placed  there 
for  that  puxpoae,  but  whether  the  note  in 
suit  was  placed  In  tiie  bank  at  tbe  thne 
the  note  for  ¥3,000  was  dgned  la  not  deariy 
iftw.wB,  nor.  p(»-haps,  is  It  matertaL  It  ^so 
appears  that  men  than  f2,000  was  col- 
lected on  these  notes,  but  Janss  was  per- 
mitted to  lecelre  about 91,800 of  theamonnt 
so  ooUected.  We  are  led  to  beliere  that 
the  plaintiff  was  anxtoua  to  aocommodate, 
If  not  aid,  Janaa,  and  therefore  did  not  In- 
sist 4m  a  atiingent  application  q£  tbe  pro- 
ceeds at  the  notes  to  the  payment  of  the 
one  In  the  bank.  The  plaintiff  claimed  to 
be  an  Umocsit  pnrdiaaer  ot  the  note  In 
bdU;  but  the  proof  faita  to  sadafitctorUy  es- 
tablish that  fact;  and  the  judgment  la  af- 
firmed. Sufficient  facts  are  alleged  la  the 
petition  to  «ititle  the  plaintiff  to  a  Judg- 
ment by  defanlt  apUnat  Janaa.  and.  If  tbe 
records  in  the  court  below  show  either 
service  or  any  an»eanuioeb  it  la  probable 
that  mch  judgraent,  'Ovon  a  j^vHi^r  Aow- 
Ing,  might  be  rendend  ena  now,  but  U 
cannot  affect  the  verdict  against  tbe  plain- 
tiff In  wroE,  ABimeA,  Hie  other  judges 
concur. 


BARTOHr,  Sheriff,  v.  If cEAT. 

<8npreme  Court  of  Nebrasks.  AprU  11, 18M^) 

Rbcokd  on  Amur-CoTmniAircE— Comma  Ar- 
VIDATIT8  —  Com  vaBSioM — B^^l>B]To■ — Instrco' 

WONS— RSVIKW  ON  APFSAI. 

1.  Affldavito  naed  ia  support  of  a  motioo  for  s 
coDtlQuaoos  in  the  district  court,  to  be  avaiUbto  la 
the  appellate  oourt,  must  be  made  a  part  of  the 
reeonTby  a  bUl  of  exceptions. 

B.  P«mittlng  oonntar  aAdavits  to  be  ised  on 
the  hearing  of  ssoh  a  motioa  Is  inq^roper. 


a  Where  saebaOdavlta  are  osod,  and  tte  ip- 

ptlcatlon  for  a  contiouaace  Is  dented,  the  judp- 
ment  will  not  be  reversed  for  that  reason,  where 
tbe  sbowing  of  the  party  making  the  appUcatioa, 
when  considered  Alooe,  is  Insufficient  U>  fmiirht 
bim  to  a  contlDusDce. 

4.  Tbe  evidence  la  this  case  examined  and  cea- 
Bidered,  and  held  to  support  the  judgmeBt  of  the 
court  below,  and  that  the  verdict  is  not  excessivs. 

5.  Tbe  ex  parte  affidavit  of  W.  I*  &  was  prop- 
erly excluded  from  the  jxuj  on  tbe  trial  <a  tte 
cause,  as  it  was  inadmissible  under  tbe  ndes  of 
evideui-e. 

6.  The  rulings  of  tbe  trial  court,  in  not  per- 
mitting tbe  defendant  to  answer  certain  quealioiis 

{iropouQded  to  bim  by  his  oounset  oa  direct  exaa- 
□atioo,  cannot  be  reviewed  by  tbla  court,  for  the 
reason  no  offer  was  made  in  Uie  trial  oourtto  prove 
the  facte  vrtiidi  the  par^  eon^aiaing  ^nuMss 
tbe  questions  would  bare  eUoftea. 

7.  The  supreme  oourt  wiU  wit  review  the  la- 
structioos  given  to  the  jury  by  the  uoort  b^ew, 
nor  those  asked  and  refuaad,  where  the  attentioa 
of  the  court  baa  not  t>eeo  called  to  Uiea  Lb  the  im- 
Lion  for  a  new  trial. 

8.  The  instructions  to  tbe  jnry  in  this  cas^ 
when  cocsidered  and  coostroea  togetlier,  fairly 
state  the  law  applicable  to  the  issues  raised  by  the 
pleadings  and  proofs. 

B.  The  defendant's  third  request  to  chaiga 
was  property  refused,  inasmuch  as  it  was  covecei 
by  other  Instruotiona  which  were  glTen. 
(Syllabas  by  the  GooK.) 

Error  to  district  court.  Saline  county;  !!<■>- 

riH,  Judge. 

Action  by  Alexander  S.  McKay  against 
John  Barton  to  reco>T>er  for  the  coavenlrai  ef 
a  stock  of  goods  sdaed  defendant,  as 
aheilff,  on  writs  of  atta<Ament.  Tliere  wss 
Judgment  for  plaintiff,  and  defendant  brings 
errw.  Affirmed. 

F.  L  Foaa,  for  plaluttff  In  erroc:  Hastfnsa 
&  McOIntle  and  A.  S.  Tlbbeta,  for  defend- 
ant In  error. 

KORVAIi,  J.  This  aetl«L  was  bron^  m 
the  court  below  by  Alexander  B.  Mcl^ 
agolost  John  Barton,  as  ahedff.  for  tbe  eon- 
Toalon  at  a  atock  of  gooda  aeiaed  on  two 
write  of  attachment  against  lAiak  Bras,  ft 
Ca  From  a  Judgment  tm  a  verdict  In  favor 
of  lOalntlff  for  the  som  of  |2,331JD,  detaid- 
aat  bitaigs  the  cause  to  this  court  for  review 
by  petition  In  error. 

The  first  ground  npcn  whidi  a  revetml 
la  asked  Is  tbe  overruling  of  defendant's  mo- 
tion for  a  continuance  of  the  action  on  ae- 
count  of  an  absent  witneaa.  Tbe  record 
falls  to  disclose  that  there  was  any  abuse  of 
discretion  la  denying  the  anitUcatlom.  Ibat 
every  presimiption  Is  in  favor  ot  the  oor- 
roctness  of  the  decision  of  a  trial  court,  on- 
to  the  contrary  Is  made  afflnnatlvely  to  ap- 
pear, la  elementary.  XQrrw  la  never  |ire- 
aumed.  Tested  by  this  rule,  the  decision  m- 
der  condderatloQ  mast  be  uph^.  Tbe  rec- 
ord faUs  to  Inform  us  upon  what  facta  tbe 
trial  court  predicated  its  dedrion.  It  Is  true 
the  JoumxU  entry  redtee  that  the  motion  for 
a  continuance  was  heard  upon  affidavits,  ami 
the  transcript  contains  a  copy  of  an  affidavb 
made  by  Mr.  Fobb,  def«idant's  attorney,  aa 
well  as  copies  of  otlier  affidavits,  whieb  lat- 
ter, judging  txmn  their  content^  were  made 
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In  mtatRnce  of  tta  modan.  ¥et  there  1b 
absolute  noOing  to  diow  that  any  at  ibe 
affidavits  were  rend  or  comridered  on  13te 
Uearins  of  tbe  apidicatloii.  Hanoe.  tbey  can- 
not be  comidered  by  this  oonrt  Our  de- 
cisions to  the  effect  tbat  affldarlts  used  In. 
tbe  dlstelat  oonrt  at  the  heaiinc  of  tbe  mo- 
tiaa,  to  be  aroUaUe  In  ibis  court,  muat  be 
preaerred  in  the  bill  o£  exceptlone,  on^U 
not  to  be  mlanndeErtood,  Inuamncb  as  we 
hare  ao  fteqnently  pasHd  opra  the  qneiUon. 
Walker  t.  Lnis,  14  Neb.  274,  15  N.  W.  Bep. 
862;  TeSBiffi'  v.  Crawley,  10  Nctk  872,  20  N. 
W.  Rep.  2G4;  Gmrea  v.  EtoovUla,  17  Meb.  003, 
24  N.  W.  Rep.  222;  Olds  Wagon  Co.  v.  Bmo- 
dict,  25  Neb.  872.  41  N.  W.  Bep.  254;  Barlaas 
r.  Bnuuh.  27  Neb.  212,  42.  N.  W.  Be|L  1028; 
Buike  T.  Pepper,  2&  Neb.  820.  43  N.  W.  Rep. 
4«1;  iHrank  State.  31  Neb.  110,  47  N.  W. 
Rep.  640;  Van  Etten  t.  Kosten»  81  Neb. 
285.  47  N.  W.  Rep.  916.  Even  thonffb  the 
•  afiidavlt  of  Mr.  Few  abonld  be  coniddered 
by  OS,  we  tlilnk  the  court  was  Juatifled  In 
refusing  to  continue  tbe  coee.  Three  coatip- 
naoces  already  had  beca  granted,— <iTie  at 
the  March,  1889,  term,  by  conscfit;  and  at 
the  October  term  at  the  same  year.  and.  ttie 
March  term,  1800,  continuances  were  grant- 
ed, on  motion  ot  the  defendant,  for  tbe  ptm- 
poee  of  obtaining  the  testimony  of  cue  Wil- 
liam 8.  Lusk,  who  waa  absmit  ftom  the 
state.  The  last  application  waa  based  opun 
tbe  absence  of  the  same  wltneea,  and  tbe 
affidavit  faila  to  show  that  ^tfaer  the  per- 
sonal attendance  of  Mr.  Lush,  or  fata  evl- 
d«ice  would  probably  be  obtnlncML  i£  tbe- 
trial  bad  been  postponed  or  tbe  cause  oontln- 
ned  until  the  next  term  of  the  dlstriot  court. 
For  that  reason  tbe  affidavit  was  insuffl<d«iti 
to  Justify  a  continuance.  PoUn  v.  State,  14 
Neb.  540,  16  N.  W.  liep.  SOS;  Manufactur- 
ing Co.  V.  McAlllater.  22  Neb.  858.  85  N.  W^ 
It4>p.  ISl;  Rowland  v.  Shephani,  27  Nab. 
404,  48  N.  W.  Rep.  344. 

Complaint  la  made  becuiae  plalnUff  waa 
liermltted  to  flle  affidavita  In  reslBtance  of 
the  motion  tor  a  conUnuanoe.  It  is  not  the 
proper  practice  to  allow  connteir  affidavits 
to  be  reed  at  the  headng  of  such  a  motion. 
Gaudy  V.  State,  27  Neb.  707,  4a  N.  W.  Hep. 
747,  and  4*  N.  W.  Rep.  108;  MlUer 
State,  29  Neb.  437,  45  N.  W.  Rep.  461.  Bat 
we  are  unnble  to  see  in  what  manner  the 
defendant  in  tliis  case  was  pcejudleed  by  the 
use  of  counier  affidavits,  since,  upon,  his  own 
showing,  if  the  said  affidavit  in  support  of 
the  motion  t>e  considered,  he  waa  not  enti- 
tled to  hare  tbe  trial  postponed;  For  an- 
other reasoD,  we  cannot  say  tlmt  emor 
prejudicial  to  the  detuidaut  was  committed 
by  the  receiving  of  counter  ^davits,  aa  we 
have  no  means  of  hearing  what  they  cour 
tolned;  tbey  not  having  been  made  a  part 
of  the  record  by  a  bill,  of  exceptlana 

It  Is  insisted  that  the  vei-dlct  la  not  snp- 
jwrted  by  the  evidence.  U  appears  that  the 
goods  In  controveray  formerly  belonged  to 
the  Ann  of  Lusk  Broa  ft  Co.,  of  Friend, 


8.  McKAY.  M» 

I  wUch  firm  ma  omnpowd  of  Abner  F.  IjoA^ 
I  William  &  Lusk.  and  Josepta  Boynton.  Q» 
tbe  nth  day  of  JBonaiy,  ISBS^  Hie  partner^ 
ship,  by  mutual  a^eemoit,  waa  dlsBoIved.. 
oad  by  written  oontract,  adgned  euflb 
partnw,  tbe  partnendilp  propoty  waa  divid- 
ed betweem,  them.  Abner  P.  took  tbe  reat 
estate,  and  asramed  the  Incnmbnnoos  ther^ 
on.  amounting  to  about  |2,400;  William  S., 
Aht  tala  abajre,  received  the  gooda  In  suit,  or 
the  TOlne  ot  ¥2,787.12,  also  certain  aotesi 
and  banic  accounts,  and  agreed  to  pay  Ibe- 
flnn  tndebtedneea  not  secured  by  Uie  real 
s^te,  aggregating  over  f2,100;  and  Boyn^ 
too  reeeived  notes  and  acoounta  of  the  value- 
of  some  $700.  Hie  agreement  for  dlisfdu- 
tion  waa  duly  reoMded.  and  tbe  property  oT 
the  firm  was  divided  acoocdlng  to  the  terms, 
tiiereot  On  the  14th  day  of  January,  1S8S. 
William,  a  Lusk  executed  and  delivered  to- 
the  deflmdant  In  enor,  Alexander  McKay,, 
his  promLaaory  note  fta  .the  snm  of  $2.000.. 
and  s«»'W£ed  the  payment  thereof  by  glvlng: 
a  bill  if  sale  on  the  stock  of  goods  in  dis- 
pute. McICay  took  possesrion  under  his  bil> 
of.  sale.  Subsequently,  on  the  17th  day  or 
January.  1886,  two  creditom  of  the  firm  of 
Lp«k  Broft  &  Co.  «iad  ont  writs  ot  attach- 
m^ta  against  the:  firm,  and  placed  the  same- 
in  tiie  bands  of  plaintiff  in  error.-  who  levleA 
upon,  snid  stociL  of  goodsi  and  sold  the  same- 
undar  the  wElts.  At  the  time  of  the  levy.. 
MoKay>  waa  lu'  poaacoslmi  of  the  stock. 
rh^tifB  In  er rar  inststs  that  the  goods  were- 
the-  property  of  Lurit  Broa.  &  Co. ;  that  the- 
notS:  and  tffii  of  sale  weee  without  conaldera- 
tlon^  and  that  they  were  glv^  for  the  pur- 
pose of  defrauding  tbe  creditors  of  sold  firm. 

50  far  aa  the  question  of  ownership  Is  con- 
cerned, the  facts  bearing  thereon  are  aut>- 
stantlally  as  given  abov^  with  the  excep- 
ttoa  of  what  we  are  now  about  to  state.  At 
the  trial,  Abner  P.  LuA  teatlfled,  on  t>ehair 
of  the  defendant]  belawt  tbat  the  possession 
0^  the  gooda.  waa  never  didlvered  to  WlUiam 

51  Lud^  but  that  they  were  turned  over  tty 
Mni^ay  wtttt  the  distinot  undrastandlng  that 
he  should  sell  a.  Bufficieait  amount  to  pay  the- 
unsecoeed  debts  of  the  firm,  after  wtilch  the- 
goods  remaining  unsold  were  to  be  delivered 
to  said  William  S.  Lusk.  This  testimony  la 
flatly  contradicted  by  both  McKay  and  Jo- 
seph Boynton.  Thaj  desiy  that  there  waa 
enrer  any-  taatL  airangement,  or  that  it  wiaa 

talked  of  or  mentioned  in  thetr  pres- 
onee.  It.  appsars  tlut  the  partnership  waa 
dlsselved  on  accoont  of  dlfleroicea  which 
arose  between  the  Lask  brotbera.  Prior  to- 
tbe  dlasodutlon.  tbe  Arm  was  not  being: 
pressed  by  their  creditors,  but  as  soon  aa 
tbe  partnorship  was  dissolved  the  creditora 
took  steps  to  collect  their  claims.  We  aro 
osdLvlnoed  from  a  Fending  of  tbe  evidence- 
that  tiie  posseflBlon  of  the  stock  was  de- 
livered to  William  S.  Lusk  tmder  and  accord- 
ing to  the  terms  of  tbe  contract  of  dissolu- 
tion. It  is  imoontra dieted  tbat,  at  the  time 
tbe  firm  went  out  of  budneoi,  it  was  In^ 
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debted  to  BfbKay,  for  money  loaned,  in  the 
mm  ot  9130.  WUUam  S.  Lnsk  on  the  12th 
of  JautULiy,  188S,  w«it  to  McKay,  who  1b  a 
^In  dealer  In  the  town  of  Friend,  and  In- 
fornicd  him  that  he  tiad  been  having  trouble 
with  his  brother,  and  that  the  firm  had  been 
dissolved;  that  his  brother,  Abner,  was 
going  to  inform  the  creditors  of  the  con- 
dition of  affairs,  and  proposed,  if  McKay 
would  malce  him  a  loan  of  $2,000,  be  would 
pay  the  creditors  of  the  firm.  McKay  there- 
upon agreed  to  let  him  have  $1,870,  which 
sum,  together  with  said  indebtedness  of  fl30, 
was  to  be  secured  by  a  bill  of  sale  upon  the 
Steele  of  goods.  McKay  drew  his  check  on 
the  Merchsmts'  &  Farmers'  Bank  of  Friend 
for  the  sum  of  $1^70,  payable  to  the  order 
of  W.  S.  Lusk,  and  gave  the  same  to  one 
H.  J.  Huffman,  to  be  by  him  delivered  to 
said  Lusk  on  the  execution  of  the  note  and 
bill  of  sale.  The  papers  were  executed  on 
January  14,  1888,  and  the  check  was  de- 
livered by  Huffman  to  William  S.  Lusk  two 
days  later.  H.  J.  Huffman  testified  that  the 
payee  of  the  check  indorsed  It  to  him,  and 
requested  him  to  draw  tiie  money  thereon, 
as  Lusk  was  a\cik,  and  unable  to  go  to  the 
bank;  that  the  witness  indorsed  the  check, 
received  the  money  from  the  bonk,  and  Im- 
mediately went  to  Mr.  Lusk's  hotise,  and 
gave  It  to  lilm.  Frank  Unclers,  the  assist- 
ant cashier  of  the  bank,  swears  that  Huff- 
man presented  the  check  at  the  bank,  and 
lie  paid  him  the  sum  therein  named,  on  Jan- 
uary 16th.  The  check  was  produced  on  the 
trial,  and  put  In  evidence,  which  contains 
the  indorBements  of  both  Liuk  and  Huffman, 
and  bears  the  bank  stamp  of  payment. 
There  is  not  a  pliable  of  testimony  con- 
tradicting the  payment  of  the  money  to  Wil- 
liam S.  Lusk.  True,  the  latter  never  paid 
the  creditors  of  the  firm,  but  subsequently 
absconded.  But  there  is  an  entire  failure 
of  proof  to  show  that  McKay  had  any 
Imowledge  that  there  was  any  Intention  on 
the  part  of  Lusk  to  defraud  the  creditors. 
On  the  contrary.  It  shows  that  McKay  acted 
in  the  utmost  good  faith  in  the  entire  trans- 
action. No  suspicion  of  fraud  can  be  im- 
puted to  him.  He  took  possession  under  his 
bill  of  sale,  and  began  selling,  as  had  been 
agreed  upon,  and  continued  so  to  do  until 
he  was  stopped  by  the  attachments.  He  re- 
ceived from  the  sale  of  goods  $112.08,  and 
this  Is  the  only  payment  that  has  ever  been 
made  upon  his  claim  of  $2,000.  From  the 
testimony  before  us,  there  Is  no  escaping 
the  conclusion  that  plaintiff  below  had  a 
valid  lien  upon  the  goods  fi>r  the  balance 
due  him. 

There  Is  no  foundation  for  the  charge  that 
the  verdict  is  excessive.  The  sum  assessed 
by  the  jiuy  was  considerably  less  than  the 
Amount  of  the  $2,000  with  10  per  cent,  in- 
terest thereon  until  the  first  day  of  the  term 
at  which  the  cause  was  tried,  after  deduct- 
Ids  the  credit  of  $112.08.  McKay  was  en- 
titled to  a  Judgment  for  the  full  amount  of 


his  lien.  Inasmuch  as  the  oame  was  less  than 
the  stipulated  value  of  the  property  at  tlw 
time  the  levies  were  made. 

It  Is  urged  that  the  court  erred  in  exdnd^ 
Ing  from  the  Jury  the  affldavit  of  WtUlam 
8.  Lusk.  Plaintiff  In  errOT  procuved  trom 
said  Ltisk,  after  he  had  abaoonded,  and 
Willie  he  was  in  Oolorado,  an  ex  parte  affi- 
davit relating  to  the  glvhig  of  the  Mil  at 
sale,  and  the  payment  of  the  money  br 
McKay.  The  aiBdavlt  waa  faadmlwdble, 
under  the  rules  of  evidence,  and  the  court 
did  not  err  In  refusing  to  permit  it  to  be 
read  to  the  Jury.  Elaboration  on  this  point 
is  unnecessary. 

Complaint  is  made  because  the  court  sus- 
tained objections  to  numerous  questions  pro- 
pounded to  plaintiff  in  error  by  his  counsel 
on  direct  ezaiulnation.  None  of  these  rol- 
Ings  can  be  reviewed,  for  the  reason  no  offer 
of  proof  was  made  in  the  court  below.  It 
has  been  decided  In  a  vast  number  of  cases 
in  this  state  that  the  refusal  to  permit  a 
witness  to  answer  questions  propounded  to 
him  on  his  lamination  In  clilef  cannot  be 
considered  by  n  reviewing  court  unless  the 
party  calling  the  witness  makes  an  offw 
to  prove  the  facts  which  he  assumes  that 
his  que8tl(m  will  eUdt  It  is  necessary  for 
the  party  complaining  to  state,  and  have 
the  reporter  take  down,  what  he  proposes 
to  prove  by  the  witness,  In  order  that  the 
reviewing  court  may  determine  whether  the 
testimony  is  competoit  and  matetiaL  Roach 
v.  Hawklnson,  (Neb.)  52  N.  W.  R^,  373, 
and  cases  there  cited.  Durlx«  the  entire 
trial,  but  a  single  tender  of  proof  was  made, 
and  that  was  upon  a  matter  not  discussed 
in  brief  of  counsel  for  plalntlfl  tn  «Tor. 
Hence,  it  wlU  not  be  considered. 

Objection  Is  made  In  the  brief  of  counsel 
to  the  giving  and  refusing  of  certain  Inatruc- 
tions.  The  fourth  and  eighth  paragraphs  ot 
the  Courtis  chaise  read  as  follows:  "(4)  D 
yon  shall* find  trom  the  evidence  that  liwk 
Bros.  &  Co.  were  in  business  in  tiie  town 
of  Friend,  and  tliat  they  dissolved  partnei^ 
ship,  and  that  the  stock  of  merchandise  be- 
longing to  such  firm  was  set  over  to  William 
S.  Lusk,  subject  to  his  payment  of  the  debts 
of  such  firm  of  Lusk  Bros.  &  Co.,  and  pos- 
session of  such  stock  of  goods  was,  under 
such  dissolution  agreement,  given  to  William 
S.  Lusk,  and  that  thereafter  William  S. 
Lusk  procured  a  loan  of  the  plaintiff,  and 
turned  over  to  him,  to  secure  the  payment 
of  such  loan,  the  stock  of  goods  in  question, 
and  that  the  plaintiff  was  in  actual  posses- 
sion of  such  stock  of  goods,  holding  the 
same  to  secure  the  r^aymmt  of  the  loan 
made  to  William  S.  Lusk,  then  the  plaintiff 
would  be  entitled  to  recover  from  the  de- 
fendant the  tudance  of  said  loon  remaining 
impald,  with  interest  thereon,  as  you  shall 
find  the  same  from  the  evidence,  unless  you 
shall  find  from  a  preponderance  of  the  evi- 
dence that  the  plaintiff  had  entered  into  a 
fraudulent  conspiracy  with  William  S.  Lusk, 
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with  Intent  to  defrand  the  eredlton  of  Loak 
Bros.  &  Co..  or  that  WlUlam  8.  LnSk  bor- 
rowed the  moner  of  plaintiff,  and  gare  hte 
note  for  the  same,  and  the  bill  of  sale  of 
the  stock  of  goods  to  secure  the  payment 
of  such  note  and  Interest,  to  cheat,  defraud, 
hinder,  or  delay  bis  eredlton,  and  that  plaln- 
tlfl  MoKay  knew  of  mcb  Intent  on  the  part 
of  Wmiam  8.  Lnsk."  "(8)  There  is  nothing 
imlawful  nor  improper  for  one  person  to  ad- 
Tiince  or  loan  to  another  money,  simply  be- 
cause the  f>ther  is  tn  flnnnMni  difficulty. 
Ordlnnrily,  that  Is  the  only  time  that  one 
n-nnts  financial  assistance.  Nether  Is  It  un- 
lawful to  require  and  receive  secnilty  there- 
for. What  the  law  condemns,  and  under 
which  It  affords  no  protection  to  a  person 
loaning  money  or  purchasing  property,  Is 
that  the  loan  or  purchase  be  coupled  with 
the  intent  to  defrand,  hinder,  and  delay  the 
creditors  of  tiie  party  obtaining  such  loan 
or  making  such  sale.  Hence,  if  you  shall 
find  the  allegations  of  the  petition  to  be 
sustained,  as  required  by  these  instructions, 
the  plaintiff  would  be  entitled  to  recover, 
unless  the  auctions  of  the  defendant's 
answer  are  by  you  found  from  the  eridence 
to  be  sustabied  by  a  preponderance  of  the 
evidence.  If  you  shnll  find  from  the  eri- 
dence, by  a  preponderance  thereof,  that 
plaintiff  had  possession  of  the  goods  In  ques- 
tlMi  as  trustee  for  the  benefit  of  f^^ltors, 
then  the  defendant  would  be  mUtled  to  a 
rerdlet,  except  as  to  any  surplus  that  such 
goods  hare  been  shown  by  the  evidence  to 
have  been  worth  over  and  above  the  amount 
of  the  attadiments  held  by  defendant,  and 
under  which  he  Justlfiefl  the  taking  of  the 
goods.  And  that  brings  our  examination  to 
the  other  defense,  alleging  a  conspiracy  of 
plaintiff  and  others  to  defraud  the  creditors 
of  Lusk  Bros.  &  Co.,  and  upon  tUs  point 
I  read  you  the  instructions  asked  by  the 
respective  parties  to  this  action."  It  is  be- 
lieved that  the  foregoing  Ine tractions  enunci- 
ate correct  legal  principle,  and  that  they 
were  applicable  to  the  Issues  raised  in  the 
case  by  the  pleadings  and  evidence,  espe- 
cially when  construed  in  connection  with 
other  paragraphs  of  the  court's  charge  to  the 
Jury.  The  rule  is  that  where  the  Instruc- 
tloDS,  when  considered  as  a  whole,  fairly 
state  the  law,  It  is  sufficient  The  objection 
urged  against  the  fourth  instruction  Is  that 
It  omitted  to  state  that  if  McKay,  when 
be  made  the  loan  and  took  the  mortgage, 
had  notice  of  such  facts  as  would  have  put 
a  person  of  ordlnnry  prudence  upon  inquiry, 
which.  If  pursued,  would  have  led  to  a 
knowledge  of  the  fraudulent  motive  of  the 
mortgagor,  he  would  not  be  pfotected.  A 
Buffldent  answer  to  this  contention  Is  that 
coimsel  for  Barton  requested  no  Instruction 
covering  that  point.  If  he  was  not  satisfied 
with  the  Instruction  given,  on  the  grotmd 
above  stated,  he  shotild  have  presented  an 
Instruction  covering  that  question.  Post  v. 
Oarrow,  IB  Neb.  688,  26  N.  W.  Rep.  fiSO; 


Woodruff      White,  2S  7S8,       N.  W. 

Rep.  781. 

The  court  gave  two  Instructions  numbered 
B,  while  the  giving  of  bat  one  of  that  ntuo- 
ber  Is  assigned  as  error  in  ^ther  the  motion 
for  a  new  trial  or  the  petition  In  error,  and 
th^  do  not  point  out  or  specitj  the  one  re- 
lied upon.  Bxception  was  taken  to  but  one 
paragrnph  numbered  8,  when  the  charge 
was  read,  to  the  jury,  which  is  the  one 
granted  above.  We  do  not  tblnk  It  sofetjMt 
to  Just  criticism. 

It  is  argued  in  the  brief  of  plaintiff  in 
error  that  it  was  error  to  give  plalnttfirs 
request  No.  2,  which  is  as  follows:  "(2)  "Die 
Jury  are  instructed  that  fraud  is  not  to  be 
presumed,  but  must  be  proved,  the  same  as 
any  material  fact;  and  unless  the  Jury  are 
convinced  by  the  evidence  deduced  In  this 
case  that  ^e  possession  of  McKay  was 
fraudnlent,  and  that  said  fraud  was  known 
to  and  participated  in  hy  McKay,  then,  as  to 
the  defense  of  fraud,  you  should  find  for 
the  plaintiff."  While  this  Instraction  was 
duly  excepted  to  by  the  defendant,  neither 
the  giving  of  It  nor  the  ninth  tostruction 
can  be  consddered,  for  the  reason  they  were 
not  assigned  for  error  In  the  motion  for  a 
new  trial  filed  In  the  court  bdow.  Schreck- 
engnst  v.  Baly,  16  Neb.  510,  20  N.  W.  Rep. 
853;  RaUroad  Co.  v.  Walker,  17  Neb.  482, 
28  N.  W.  Rep.  348;  Nyce  v.  Shaffer,  20  Neb. 
007,  30  N.  W.  Rep.  943. 

"niere  was  no  error  In  refusing  to  gire 
to  the  Jury  the  defendant's  third  request, 
since  the  substance  of  it  was  Incorporated 
In  other  instmctlrais  reqnestea  hf  blm,  wUdi 
were  given. 

The  refusal  to  charge  as  requested  by 
the  defendant's  fourtii  tnstracUon  will  not 
be  considered.  Inasmuch  as  no  objection 
was  made  thereto  in  the  motion  for  a  new 
trial.  Railroad  Co.  v.  Walker,  supra. 

A  carefnl  examination  of  the  record  shows 
a  fair  and  impartial  trial  We  fall  to  dis- 
cover any  prejudicial  error  In  the  proceed* 
lugs,  and  the  Judgment  wUI  be  affirmed. 
Tb»  other  Judges  concur. 


OUTHRIB  «t  aL  T.  RAY. 
(Supreme  Court  of  Nebraska.  April  11, 1898.) 
Bdbbooatidx— PATimT  09  Norm  bt  Buwrr. 

Ooe  A.  mortgaged  ber  Baparste  estate  to 

Hcure  loaaa  from  s  bank,  in  favor  of  a  private 
corporatloD,  to  the  exteot  of  $9,00a  It  was  agreed 
that  at  eauh  loan  was  effected  the  oorporatloo 
sboold  deporit  notes  held  by  it  as  oollaterol  se- 
ourity  for  the  loan,  the  seeurlty  given  by  it  to  be 
merely  cootlagent.  A  large  number  of  loaos 
were  made  In  this  way,  and  notes,  as  collateral, 
deposited  with  the  Ymak.  Afterwards  the  Deok 
required  A.  to  pay  tbe  sraonnt  due  to  it  Thl»  she 
did  by  mortgagiDg  ber  separate  estate,  and  she 
thereupon  received  from  the  bank  tbe  collateral 
notes  held  by  it  Held,  that  the  testimony  dearly 
establiBhed  tbe  fact  that  the  notes  were  beld  by 
the  bank  in  good  faith,  before  due,  to  secure  a 
loan  and  debt,  aad  that  A.,  as  surety,  bod  paid  the 
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aiune;  tliat^  ww  subrogated  to  tin  righto  of 
the  bank,  and  stood  In  its  place. 
(Byllabtts  by  the  Court.) 

Bxror  to  district  court,  Lancaster  eovnty; 
Field,  Judge. 
Action  by  M.  Alice  Ray  sEataut  Guthiie  & 

00.  on  promissory  notes.  There  was  Judg- 
ment for  plalntlir,  and  defendants  brine  er- 
ror. Affirmed. 

A.  J.  Corulah,  for  plaintiffs  in  ert-or.  A-  G. 
Greenlee  and  Marquett*  Duweese  &  Hall, 
for  defendant  In  error. 

MAXWELL,  0.  J.  In  December,  1SS3,  the 
Uay  Plow  Company,  of  Burlington,  Iowa, 
was  anxious  to  obtain  advances  of  money 
from  tlie  Mercluints'  National  Bank  <hC  that 
place.  To  secure  the  bank  it  was  proposed 
to  deliTOT  to  the  bank  security  upon  the 
property  of  the  defendant  in  error  to  the 
amount  of  $5,000,  wltli  this  understanding: 
that  the  plow  company  shoidd  deliver  to 
the  bonk  from  time  to  time,  as  it  drew 
mon^,  certain  notee  received  by  It  In  the 
course  of  ita  buriness.  Under  this  an-ange- 
ment  the  defendant  in  error  gave  the  secu- 
rity, and  the  plow  company,  from  time  to 
time,  deposited  ooUateral  notes  with  the 
bonk,  and  received  money  to  be  used  in  Its 
business.  Under  this  arrangement  the  fol- 
lowing notes  were  delivered  to  the  bank  as 
collateral  security  for  said  loans:  "Note  for 
$400,  dated  December  1,  1883,  and  due  June 

1.  1884k  executed  by  Guthrie  &  Co.  to  tiie 
Ray  Plow  Company;  note  for  $500,  dated 
August  2tf,  1SS4,  doe  October  1.  1885,  exe- 
cuted by  Guthrie  &  Co.  to  the  Ray  Plow 
Company;  note  for  $500,  doted  August  28, 
1884,  due  October  1,  1885,  executed  by  Guth- 
rie &  Oa  to  the  Ra.y  Plow  Company;  note 
for  $10aeO,  dated  March  10.  1884,  due  Octo- 
ber 1,  1884,  executed  by  C.  A.  fihnllton  to 
Guthrie  &  Co.,  and  by  them  indorsed  to  the 
Itay  Plow  Company;  note  tor  $35&50,  dat- 
ed March  10,  1884,  due  December.  I8»4,  exe- 
cuted by  Hayzelett  A,  Green  to  Gutbfie  & 
Co.,  and  by  them  indorsed  to  the  Ray  Plow 
Company;  note  for  $256.50,  dated  Mardi  10, 
1884,  due  January  1,  1886,  executed  by  Hay- 
xelett  &  Green  to  Guthrie  &  Co.,  and  by 
them  indorsed  to  the  Bay  Plow  Company." 
The  jury  returned  a  verdict  in  favor  of  the 
defendant  In  error  for  the  sum  of  $3,177.63, 
upon  which  Judgment  was  rendered. 

The  testimony  shows  that,  prior  to  giving 
these  notes,  Guthrie  &  Co.  and  the  Ray 
Plow  Company  had  watered  Into  an  agree- 
ment  as  follows:  "Buriingt<m,  la.,  Decem- 
ber 1st,  1888.  Agreement  made  and  entered 
Into  this  day  by  and  between  the  Ray  Plow 
Co.,  of  Burlington,  Iowa,  party  of  the  first 
part,  and  Guthrie  &  Co.,  of  Lincoln,  Neb.,  par- 
ty of  the  second  part,  whereby  the  party  of  Uiu 
first  part  does  appoint  the  second  party  their 
agents  for  the  sale  of  the  products  in  the 
Aate  of  Nebraska,  excepting  ,  for  a  pe- 
riod of  one  year  from  this  date,  and  subject 


to  the  fc^wing  conditions:  Olie  party  of 
tiie  first  part  to  use  all  dlllg^ice  poarible 
towards  filling  the  orders  <tf  the  second  par- 
ty promptly,  and  with  goods  made  in  a  good 
woricmanllke  manner,  and  subject  to  the  usu- 
al printed  warrantlee.  To  allow  the  second 
party  a  conmiisrion  of  10^  on  the  net  snloti. 
said  commission  to  be  retained  from  the  pro- 
ceeds of  sales  and  in  the  proportion  of  cash 
and  notes  as  received.  It  is  agreed  Qiat  com- 
mission on  goods  returned  from  any  cause,  and 
upon  such  sales  as  are  not  collectible,  are  to 
be  refunded  to  first  party.  To  allow,  also, 
the  amount  of  freights  paid  by  second  party 
in  case  quantities  and  rates  to  Uncoln.  Ne- 
braska, on  such  goods,  rouilng  imder  this 
contract;  said  freights  to  be  deducted  from 
the  proceeds  of  soles,  and  allowed  as  credits 
on  account,  at  semiannual  settlements,  July 
Ist  and  December  1st.  The  second  purry 
agrees  to  tlioroughly  canvass  the  trade  In 
NebrodLs  covered  by  this  contract,  and  does 
hereby  make  tbdr  order  tor  500  check  row- 
ers. iDdudtng  those  now  on  hand,  and  to 
make  further  orders  as  the  trade  requires. 
To  sell  check  rowers  only  to  flrst-class  deal- 
ers, both  as  to  care  of  selling  and  of  oi>er- 
aOng  goods,  and  of  good  reputatl<m  and  abil- 
ity for  payment  of  their  debts.  To  take  all 
OTders  npon  the  blanks  furnished  by  the 
first  party,  and  to  send  copies  of  such  orders 
to  first  party  from  time  to  time  To  sell 
check  rowers  at  such  prices  as  are  ruling  and 
current  on  such  check  as  the  Haworth. 
Bnmes  &  JoUet,  procuring  at  all  times  a* 
high  prices  and  as  short  time  as  are  obtain- 
able. To  do  all  expert  work  necessary  In 
operating  snccessfuUy,  without  charge  to  first 
party,  but  to  noti^  first  party  promptly  of 
such  check  rowers  as  are  imable  to  make 
work  satisfactorily,  and  their  failure  or  neg- 
lect to  make  same  work' successfully.  Such 
check  rowers  are  to  be  returned  or  held 
subject  to  order  and  expense  of  first  par- 
ty. Second  party  also  agrees  to  make  good 
any  defect  promptly,  and  as  cheaply  as  pos- 
sible to  the  first  party,  whose  expense  t2ds  Is. 
To  give  such  first  party  their  note  due  Octo- 
her  1st,  1884,  for  one  half  of  the  amount  of 
check  rowers  as  received,  but  having  the 
privilege  of  cash  payment  June  1st  for  a 
discount  of  10%.  To  apply  as  creditis  on  their 
October  let  note  all  dealers'  notes  guaran- 
tied by  them  at  maturity  on  or  atKiut  Octo- 
ber  Ist,  1834.  To  tender  an  account  of  sales 
at  close  of  each  month,  end  excess  then  dne 
(less  commission)  over  the  amount  of  their 
notes  given  to  be  settled  by  good  dealen' 
notes,  drawn  up  in  good  form,  and  to  be 
sent  in  as  promptly  as  possible.  It  Is  under- 
stood that  commission  allowed  by  first  par- 
ty to  second  party  covers  all  charges  for  seU- 
tng,  receiving,  handling,  storing.  Insuring,  for- 
warding, collecting,  etc.  Second  party  also 
agrees  to  look  after,  and  to  procure  best 
possible  security  on,  all  accounts  and  notes 
as  are  given  to  first  party,  when  necessary, 
and  without  expense  to  first  party.  The 
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wagunv  DOW  on  hand  to  be  sold  at  best 
prices  and  termB  obtainable,  for  which  a 
eommlssion  ot  Ax  dollars  is  to  be  deducted 
on  amount  then  due*  in  excess  of  the  9800. 
Notes  s^T^  this  day  as  an  advance  payment 
OD  the  17  wagons  now  on  hnud  Is  to  be  set- 
tled by  dealers'  notes,  aa  heretofore.  Other 
Coods  now  in  store  of  Guthrie  &  do.  subject 
to  the  same  commissionfl,  terms,  etc.,  and 
soch  other  goods  as  may  be  ordered  hy 
Gnthrie  ft  Co.  to  be  subject  to  a  special 
agreemmt.  Witness  onr  hands  this  day 
above  written.  Ray  Plow  Company.  By 
Geor^  O.  Bay,  Treaa  Ontfarie  Se  Compa- 
ny." The  notes  in  question  were  delivered 
to  the  plow  company  under  said  agreement, 
and  by  it  delivered  to  the  bank  aa  collateral 
secority.  The  bank  required  tbe  defendant 
lit  error  to  pay  the  amount  due  from  the 
plow  company,  which  ahe  did  by  mortgaging 
her  sppnrnte  estate,  and  upon  tbe  paymait  of 
the  debt  tbe  bonk  tamed  over  the  collateral 
notes  in  its  bands  to  the  defendant  In  error, 
and  she  brings  this  action  thereon. 

lliere  are  many  questions  discussed  In  the 
brief  of  tbe  defendant  In  error  which  do  not 
arise  In  the  case,  and  therefore  will  not  be 
considered.  These  facts  are  clearly  estab- 
Ushed  by  tbe  proof,  t1&:  That  the  bank 
was  a  bona  fide  bolder  of  the  notes  sued  on, 
nd  that  the  defendant  In  error  had  In  good 
faith  mortgaged  her  separate  estate  as  sure- 
ty to  secure  tbe  loans  made  by  the  bank  to 
the  Ray  Plow  Company,  and  that  she,  upon 
paying  the  amount  due  to  the  bank,  had  re- 
ceived from  It  the  notes  In  question,  niese 
facts  being  deariy  proved,  she  stands  In  the 
same  position  as  the  bank,  and  may  recover 
<m  the  notes.  Tbe  Judgment  Is  right,  and  to 
affirmed.  The  other  judges  concur. 


MINNEAPOU8  HARVESTER  WORKS  V. 
SMITH. 

(Soprame  Court  of  Nebruka.   April  11, 1S98.) 

LouuTioii  OF  Aanoya—Coxwhm  or  L4Ta>- 
Plbadiko  Statdtbs. 

1.  Where  a  person  is  a  resident  of  another 
stete  when  a  cause  of  action  accrued  BMiast  him, 
and  afterwards,  hut  before  tba  debt  nat  beoonie 
barred  by  the  statute  of  such  state,  he  becomes  a 
lesldent  of  Kebraska,  the  ststote  of  Umitations 
will  commence  to  run  in  hU  favor  here  •from  the 
date  of  hi&  coming  Into  the  state,  and  not  before. 

2.  Id  December.  1881,  the  defeadant,  a  resi- 
dent of  the  state  of  Iowa,  gave  the  plaiatltt  his 
pomlssorv  oote  doe  January  I,  ItHM,  and  payable 
lo  that  dtate.  He  removed  to  Nebraska  In  1688, 
and  suit  was  commenced  on  the  note  io  this  state 
on  July  18, 1891.   Held,  the  action  was  not  barred. 

8.  Id  pleading  tbe  statute  of  limltatloDB  of  a 
foreign  stale  it  w  uaneoesaary  to  set  out  in  the 
pleadlpg  an  exact  copy  thereof,  or  to  give  Its  title 
and  date  of  approval  It  is  sntOdent,  as  against  a 
fseeral  demurrer,  to  all^  Uie  snbstanoe  of  the 
statute  reUad  on. 

4.  Heid,  that  the  petUlon  states  a  osusa  of  ao- 
tlon. 

(Syllahas  by  the  Court] 

Error  to  district  court,  Boone  county; 
ILirrlson,  Judse. 


Actton  by  the  MtameapoHs  Harrester 
Works  against  A-  Smith  on  a  promissory 
Dotei  There  was  judgment  of  the  county 
oourt  dismissing  the  petition,  which  was 
affirmed  on  error  to  the  district  court,  and 
idalntlfT  brings  error.  Reversed. 

N.  C.  Pratt,  for  pliOntiff  in  error.  J.  S. 
Armstrong,  for  defendant  In  error. 

NORVAIi,  J.  Plaintiff  in  error  Instltnted 
Its  action  In  the  county  court  of  Boone 
county,  to  recover  the  amount  due  on  a 
promissory  note  executed  by  the  defendant 
hi  the  state  of  lomt  on  the  18th  day  of 
December,  1881.  The  county  court  sus- 
tained a  general  demurrer  to  the  petition, 
and,  the  plaintiff  not  deshing  to  amoid 
its  petltlcm,  the  court  dismissed  the  action. 
Tb»  plaintiff  prosecuted  a  petition  in  error 
to  the  district  ooort,  where  the  decUlon 
of  the  county  court  was  affirmed.  The  peti- 
tion, ondtthig  the  title,  is  as  follows: 
"Comes  now  the  plaintiff  In  tibe  above- 
eutttled  cause,  and  oomplatais  of  the  defend- 
ant and  alleges:  First.  That  said  plalntUT 
was  on  the  16th  day  <st  Deoember,  18», 
and  stUl  la,  a  corporatioa,  Anly  organised 
under  tbe  laws  of  Ulnnesota.  aecond. 
That  the  defendant,  on  tbe  16th  day  of  I>e- 
cesjOtev,  1881,  made  his  certain  promissory 
note  at  Wheatland,  Iowa,  and  delivered  the 
same  to  the  plalntlfl.  Said  note  is  hereto 
attadied,  uocked  'Exhibit  A,'  and  made  a 
part  of  this  petition.  Third.  That  by  tb» 
laws  of  Iowa  the  statute  provides  that  an 
action  of  debt  on  a  promlsBory  note  may- 
be commenced  within  ten  years  from  tbe 
time  the  cause  ot  action  accrued.  Fourth. 
That  the  defendant  has  resided  hi  the  state 
of  Nebraiba  since  the  glrlng  of  said  note, 
and  prior  to  the  commencement  of  this  ac- 
tion, for  the  apace  of  tftrse  years  only. 
Fifth.  That  no  port  ot  said  note  has  been 
paid,  and  tbeie  is  aow  due  thereon  Che  son 
ot  9318.75,  With  fnterast  at  tbe  nte  eif  10 
per  cent,  per  annum  from  the  16th  day  of 
December,  1881.  Stztk.  The  plaintiff  there- 
fore prays  Jndgmmt  against  the  dsCend- 
ant  for  the  sum  of  $G2AA1,  and  interest 
thereon  at  the  rate  of  10  per  cent  per 
annum  from  the  13th  day  of  July,  ISftL** 
Attached  to  and  made  m  part  of  tlie  petl> 
Om  la  a  copy  of  a  lODmlaioiT  note  signed 
bj  A.  Smith,  dated  at  Wheatland,  Iowa, 
-  December  6, 1881,  due  on  or  before  Jannaiy 
1.  1884,  payvble  to  the  wder  ot  the  Mlnne- 
apoUa  Harvester  Woiki,  and  calling  for  the 
sum  of  ¥816.74,  with  mtereat  thereon  at  10 
per  cent  from  date  fliereof  until  paid. 

The  sole  question  presmted  for  review 
la  whether  the  petition  states  a  canse  of' 
action.  Counsel  for  the  defendant  not  hav^ 
ing  argued  the  cose  oraUy  or  flled  a  Xalef 
In  this  court,  we  are  not  positive  that  we 
0X0  Apprised  of  the  exact  ground  upon 
which  tbe  county  and  district  courts  de- 
cided that  the  petition  was  defective^  Onr 
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nndentamUng  la  that  tbej  held  tliat  1316 
statute  of  limltatloiiB  had  run  against  the 
note.  We  do  not  think  that  the  action  Is 
barred  1^  the  statute  of  this  state.  By  sec- 
tion 20  of  the  Oode  of  Civil  Procedure  it 
Is  proTided  that  "If,  when  a  cause  of  acttm 
accrues  against  a  person,  he  be  out  of  the 
state,  or  shall  have  absconded  or  con- 
cealed hlms^  the  period  limited  for  the 
commencement  of  the  action  shall  not  be- 
gin to  mu  until  he  come  Into  the  state,  or 
while  he  Is  absconded  or  concealed;  and  if, 
after  the  cause  of  Qie  action  accrues,  he 
depart  from  the  state,  or  abscond,  or  con- 
ceal himself,  the  time  of  his  absence  or  con- 
cealment shall  not  be  computed  as  any 
part  of  the  period  within  which  the  acti^m 
must  be  brought"  This  acti(Hi  was  Insti- 
tuted on  the  13th  day  of  July,  1891,  which 
was  more  than  seven  years  aiter  the  ma* 
turily  of  the  note;  but  it  appears  flrom  the 
petition  that  the  cause  of  action  arose  in 
the  state  of  Iowa,  and  that  the  def^dant 
hod  redded  In  this  state  only  tliree  years 
prior  to  the  bringing  of  tbls  suit  Under 
the  provisions  of  the  section  quoted,  the 
statute  of  limitation  did  not  begin  to  nm 
agahist  the  note  in  this  state  imtll  the  de- 
fendant moved  to  Nebraska.  Since  he  had 
not,  when  suit  was  brought,  been  a  resi- 
dent  of  the  state  for  five  years,  the  note 
was  not  outlawed  hrae.  The  time  the  note 
had  nm  after  its  maturity,  until  the  de- 
fendant moved  Into  the  state,  cannot  be 
added  to  the  time  of  his  resid^ice  here  in 
order  to  create  a  bar  of  the  statute.  See 
Edgwton  V.  Wachter.  9  Neb.  600,  4  N.  W. 
Kep.  8S;  Harrison  t.  Bank,  12  Neb.  409, 
U  ^.  W.  Bep^  762;  Nidiolas  r.  FarwuU.  24 
Neb.  180,  88  N.  W.  Bep.  820.  Sections  18 
and  21  of  the  Oode  read  as  follows:  "Sec. 
ItL  All  actions,  or  causes  of  action,  which 
are  or  have  been  barred  the  laws  of 
this  state,  or  any  state  or  territory  of  the 
United  States,  shall  be  deemed  barred  un- 
der the  laws  of  this  state."  "Sec  21.  When 
a  cause  of  action  has  been  fully  barred  by 
the  law  of  any  state  or  country  where  the 
defendant  has  previously  resided,  such 
bar  shall  be  the  same  defense  In  this  state 
as  thous^  it  had  arisen  imder  the  pro- 
visions of  this  title."  If  the  statute  of  lim- 
itations of  the  state  of  Iowa  had  run  in 
favor  of  the  defendant  while  he  was  yet 
a  resident  of  that  state,  then,  under  the 
provl^ns  of  the  above  sections,  this  ac- 
tion must  falL  We  concede  that,  when  a 
party  rtiles  upon  a  statute  of  another  state 
to  make  out  his  cause  of  action  or  de^ 
fense^  he  must  plead  the  statute  upon 
which  be  depends  In  the  same  manner  he 
would  any  other  teets.  It  will  be  observed 
In  this  case  the  petition  alleges,  and  the 
demurrer  admits  the  truth  thereof;  'that 
by  the  laws  <tf  Iowa  the  statute  provides 
that  an  actkm  of  debt  on  a  promissory  note 
msy  be  commenced  wltiiin  ten  yean  from 
Uie  time  the  cause  of  action  aocmea."  Is 


the  foregoing  a  snffldeoC  |fleadlx«  of  ibm 
statute  of  Iowa?  We  think  the  allegntlona 
sufficient  to  authorize  proof  of  the  statute 
of  UmltatiMis  of  that  state.  The  averment 
Is  not  the  statement  of  a  mere  condudon, 
but  of  a  fSct  White  it  Is  the  better  and 
safer  practice,  In  pleading  the  statute  of  an- 
other state,  to  set  out  a  copy  thereof  in  tite 
pleadlnir,  yet  we  think  It  sufficient  to  all^ 
the  substance  of  the  statute  desired.  TbMX, 
at  least,  was  done  In  Qie  case  at  bar.  It 
the  defendant  wished  a  more  tpedSc  alle- 
gation he  should  have  moved  to  make  the 
petition  more  deflnlte  and  certain.  If  the 
statute  of  Iowa  Is  insufficiently  pleaded,  the 
presumption  would  tfa^  be;  until  Qie  con- 
trary was  made  to  appear,  that  the  statnte 
of  limitations  of  that  state  relating  to  prom- 
issory notes  Is  the  same  as  our  own,  viK. 
five  yean.  Inasmuch,  therefore,  as  the  p** 
tltlon  shows  that  only  four  yean  had 
elapsed  between  the  maturity  of  the  note 
and  tile  time  the  defendant  moved  to  tbis 
state,  the  action  was  not  barred  at  tlie 
time  he  became  a  resident  here.  It  fid- 
lows,  from  what  we  have  already  stated, 
that  the  Judgments  of  the  county  and  dis- 
trict courts  must  be  rerersed,  the  de- 
murrer overruled,  and  the  cause  remanded 
for  furtiier  proceedings  according  to  law. 
Reversed  and  remanded.  Hu  other  Jndfn 
conoui; 


STATE  V.  FAKMBRS*  ft  DROVBRS*  BANK, 

(XILLOTSON,  Intervener.) 
(Supieoie  Court  of  Nebraska.   AprU  11. 189S.) 
Bakes— IxtsoiiVUor—FBBSBHTAnoif  Am  Auaw- 

AKCB  or  C^MB. 
Bvldenoe  In  the  record  ezamlned,  and  hdd 
to  BustalD  the  finding  of  the  referee  in  trnvm  of  the 

oiolmaDt. 
(Syllabos  by  the  Court.) 

Proceedings  by  the  state  under  the  banking 
laws  of  1889  to  wind  up  ttie  affairs  of  ttie 
Farmers*  &  Drovers*  Bank,  E.  TUlotson, 
Intervener.  There  was  a  referee^  report 
allowing  the  claim  of  Intervener,  and  the 
state  noepted.  B^ort  confirmed. 

Wlgton  ft  Whltham,  for  intervener. 
George  XL  Eastings,  Atty.  Gen.,  fbr  the 
State.  . 

POST,  J.  The  Farmers'  &  Drovere'  Bank 
of  BatUe  Creek  was  Impounded  under  the 
provisions  of  the  state  banking  law,  and  Is 
now  In  the  hands  ot  a  recover,  and  tmder 
the  Jurisdiction  of  this  court  Among  the 
claims  presented  to  t^e  receiver  for  aUow- 
ance  was  one  br  B.  nUotson  for  $3,000  and 
Interest  at  6  pw  cait  from  February  24, 
ISOl,  on  acoount  of  elfht  oertlflcates  ot  de- 
posit of  said  bank  tar  f876  eadi,  bearing 
the  date  above  named.  Ike  receiver,  toe 
reasoiu  which  wUl  appear  from  this  opinion, 
refused  toaUow  said  claim, and  r^rred  it  to 
the  court  for  advice.  By  agreement  of  tbo 
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claimant  and  the  attorney  general  repre* 
Bentlng  the  receiver  the  queetiona  Inrolred 
Lot  the  controversy  were  sabinltted  to  a  ref- 
eree with  Instructions  to  find  the  facts  and 
state  his  cMtdudona  of  law,  and  who  nsb* 
■equenOr  submitted  the  ft^wlng  report: 

"(1)  That  on  or  about  the  24th  day  of  Feb- 
mary,  1891,  the  Farmen"  and  Drovers'  Bank 
of  Battle  Greek,  Nebraska,  made  and  de- 
llTezied  to  B.  TlUotson  Its  twelve  certlflcatea 
deposit  of  three  hundred  and  seventy-five 
doUars  eaOh,  aggregatbiff  |4^S00,  dne  and 
payaUe  the  first  In  one  month,  and  the 
othera'at  hitervals  of  me  month  eachttiere- 
■fter,  all  drawing  Interest  at  six  per  centum 
per  annum.  (2)  That  said  Fanners*  and 
Drovers'  Bank  paid  the  first  four  of  said 
cerUflcates  of  deposit  on  the  re<eU>t  of  some 
by  the  bank  in  the  usual  oonzse  of  business, 
and  that  B.  TUlotson  la  the  holder  and 
owner  at  the  remaining  ^^bt  certificates  of 
deposit,  and  that  the  same  are  due  snd 
wholly  unpaid.  (3)  That  the  said  oertlfloatea 
of  deposit  -wen  presented  to  the  Farmers* 
and  Drovers'  Bank,  or  the  receiver  thereof, 
at  thdr  maturity,  and  payment  demanded, 
and  refosed  for  wont  of  funds,  or  from 
want  of  an  order  of  court  directing  payment. 
(4)  That  t2iB  otmaideratlMi  for  the  Israianoe 
of  said  cerUfioates  of  deposit  was  twooertaln 
notes  and  mortgages^  designated  as  the 
rDlnkle  and  Tlegens  notes,'  of  a  face  value 
of  90,000;  several  small  unsecured  notes  of 
a  ^oe  TOhoe  oC  about  a  thousand  dcdlars, 
and  a  small  balance  on  deposit  with  the  bank 
amounting  to  9187.  (B)  That  the  sale  of 
these  aecuxltles  was  made  hy  B.  TiUotson 
In  person,  and  on  the  faith  of  the  solvency 
of  the  bank,  wlQi  which  dealt  through  Its 
praddent,  B.  H.  Maxwell.  (6)  That  aald 
ctftlficates  of  deposit  were  never  entered 
as  a  charge  or  liability  of  the  bank  on  Its 
books,  but  of  this  B.  iHloteon  had  no  knowt 
edge  until  long  after  the  issuance  thereof, 
but  had  reason  to  beUere,  and  did  beliere 
that  aald  certificates  represented  a  bona  fide 
indebtedness  of  the  honk  to  the  owners  of 
said  certiflcatefl.  (7)  That  at  the  time  of  the 
Issuance  of  the  said  oerUflcates  of  deport 
B.  TUlotson  had  no  knowledge  of  the  in- 
solvenQy  ot  tba  bank  lasutog  them,  but  took 
them  In  the  ordinary  course  of  business,  In 
good  faith  relying  on  the  solvency  of  the 
bank  and  the  bona  fides  of  the  whole  trans- 
actlon  for  bis  secuilty. 

"Conclusions  of  law:  That  the  amount  of 
three  thousand  dollars,  with  interest  there- 
on at  six  per  centum  per  annum  from  and 
after  the  24th  day  of  February,  1891,  la 
jlustly  due  and  owing  to  E.  TUlotson  from 
the  Farmers'  and  Drovers'  Bank  of  Battle 
Creek,  Nebraska,  and  that  the  receiver  of 
■nid  bank  should  enter  for  payment,  and 
pay,  the  said  certificates  of  deposit,  as  other 
claims  not  contested." 

Upon  the  coming  In  of  the  above  report  a 
motion  for  confirmation  thereof  was  made 
by  the  claimant,  and  exceptions  thereto  were 


filed  by  the  reodver,  wfaldti  are  submitted 
together.  In  conddeiing  tiie  questltms  pxe> 
seated  by  ttie  exceptions  it  is  necessary  to 
refer  to  some  facta  dlsdosed  by  the  leoord, 
in  addition  to  those  found  by  the  referee. 
From  some  thne  In  the  year  1887  until  the 
1st  day  of  July,  1890,  B.  H,  Maxwell  was 
conducting  a  private  bank  at  Battle  Creek, 
Neb.,  known  as  the  Farmers^  &  Droveni* 
Bank,  and  also  pp  gaged  to  negotiating  loans 
upon  real  estate.  Among  bis  clients  was 
TUlotson,  the  claimant,  for  whom  he  n> 
gotlated  sereial  loans,  the  mortgages,  not^ 
and  ooi^ona,  so  far  as  the  record  shows,  be- 
ing executed  In  favor  ot  Mary  B.  TiUotson. 
About  the  date  lost  named  said  bftik  was 
Incorporated  under  the  laws  of  the  state, 
said  Maxwell  bdng  at  all  times  thereafter 
its  president,  and  .B.  M^el  its  caddw. 
About  the  24th  day  of  February,  1801,  TiU- 
otson, who  was  then  a  rerident  ot  CSiloago, 
▼Idted  Battle  Gredc  for  ttie  purpose  of  dos- 
Ing  up  his  buaineas  there.  At  that  ttane  he 
had  a  conversation  with  Maxwell,  to  which 
was  dlsetused  tike  sale  to  the  latter  of  the 
BBcuiltles  described  in  ttie  refwee's  foortli 
finding;  the  Dlnkle  mortgage  being  fw 
92,000,  and  the  Te^eos  mortgage  for  $3,000, 
both  maturing  June  1,  1BD8,  and  both  beaiv 
ing  Interest  at  8  per  cent  per  aunun.  He 
admits  that  Maxwell  proposed  to  give  his 
lodlTldual  note  for  the  agreed  amount  of 
94,500,  and  that  he  offered  to  accept  a  note 
with  diOier  of  two  persons  named  as  secu- 
rli?.  The  secured  note  not  being  glveoi.  It 
was  agreed  that  Maxwell  should  Issue  12 
certlficatsa  of  deporit^  payable  to  TlUotson's 
order,  for  9375  each;  the  first  payable  one 
month  after  date,  and  one  maturing  on  the 
24th  day  of  eadi  month  thereafter.  In  pur* 
snanoe  of  that  agreement,  the  ID  certificates 
of  deifoAt  were  issued  and  ddlvered.  As  to 
the  exact  twms  of  said  contract  ttiere  Is  a 
sharp  conflict  of  testimony.  Maxwell  testi- 
fies that  he  did  not  r^reseat  the  bonk,  but, 
<m  tte  oontraty,  it  wu  well  trnderstood  by 
TUlotson  to  be  his  individual  venture,  and 
that  the  certificates,  slthou^  Issued  in  the 
name  of  the  bank,  were  accepted  as  his 
personal  obligation.  He  farther  testifies 
that  tiiey  were  to  be  secured  stock 
the  bank  of  ftoe  value  twice  the  amount 
of  the  certificates.  TUlotson,  on  the  other 
hand,  testifles  that  his  agreemoit  was  with 
the  bank  alone,  and  asserts  that  he  did  not 
at  any  time  agree  to  accept  MaxweU's  per^ 
sonal  obligation.  The  attendant  facts,  so 
far  as  th«y  shed  any  light  upon  the  subject, 
are  as  foUows:  Upon  the  conclusion  of  the 
agreement  between  them,  TUlotson  todorsed 
each  of  the  mortgages,  notes,  and  coupons 
attached  thereto  as  foUows:  "Pay  R.  H. 
MaxweU  or  order,  without  recourse  on  me. 
Mary  B.  TUlotson.  Per  B.  T."  The  certifi- 
cates of  deposit  do  not  bear  the  tbea  cur- 
rent numbers,  but  appear  to  have  been 
Issued  out  o<  the  regular  order  to  that  re- 
spect, and  were  nevw  entered  upon  the 
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'books  -m  UtbUttte  t)f  the  tank.  Nor  tob 
41ie  ■eonrittefl  a— igned  by  TUlotBon  to  Max- 
"wdl  altered  at  the  time  of  the  traniaotltm 
npon  the  booki  of  the  bank.  Bot  on  the 
37tti  day  of  Febmary,  aecardtoff  to  the  tes- 
timony of  hotb  Maxwell  and  Hey  el,  the 
•oaaAter.  ttaey  were  dlannmted  by  the  bank, 
and  the  aereral  notes  and  eonpona  appear 
upon  the  dlaoonnt  register  under  Hie  date 
last  named.  There  la  also  npon  tbe  datty 
cash  book,  under  dates  of  Febmaqr  27th  and 
28th.  the  foUowbig  tntry:  "Maxwdl,  B.  H. 
TlUotaon  DtK.  ^IfOOO.**  It  din  appeara  from 
the  books  that  tour  of  ttie  said  oerttfleates 
were  paid  by  the  bank  as  they  nuctnrad, 
<«nd  tn  amonnt  thereof  charged  to  Mox- 
well's  accoant  The  eerdfloatea  of  defraalt 
tare  prima  tede  ttie  obligation  of  the  bank, 
-and  die  burden  ia  upm  Oe  recelTer  to  :Bbo<w 
<hat  they  -were  lasuad  without  authority. 
The  material  question  la,  therefore,  «ie  of 
■Cact   It  fa  not  contended  "Oat  the  ■pae&aaa 
-of  the  aecnritleo  by  MnxweD  In  behalf  of  tite 
'bank  worild  be  ultra  rtns.    On  the  other 
•hand,  tt  la  qnlte  as  dear  fliat  «  13ie  latter, 
-and  not  tte  bai^  was  the  pafcbaser.  tbe 
-certificates  of  depoMt  are  without  ocmdder^ 
-atlcm  and  void  in  the  hands  of  the  payee. 
Although  the  testimony  nt  Klaxwell  cor^ 
■roborated  by  martj  eft  the  Tacts  w»  bare 
mentioned.  It  tsDs  to  snrtaia  the  claim  of 
'the  melTer.  Hie  proporithm  that  nilotaon 
'wouUl  eKdiange  W^OOO  In  nodes,  amply  se- 
cured by  mortgage  hMrtqg  Interest  at 
por  eeat,  not  to  mentlm  91fM6  hi  mtsa 
liidd  bj  the  baift  for  ooUeoBon,  for  Max- 
wen's  persona]  obllBatlon  tbr  $l;SOO  at  6 
per  cent,  and  that  after  tiie  latter  -had  oon- 
(eosed  his  InabUltT  to  giro  peraonal  aecurity, 
'Is  too  unreasonable  to  be  accepted  npcot  a 
tiare  preponderance  of  the  evidence.  The 
^roofe  fbll  to  satisfy  us  that  tiie  eertlScatea 
•ot  deporit  are  not  what  they  appear  to  be, 
—tbe  obltgatlona  of  the  bank.    It  foUows 
that  the  exceptions  of  the  receiver  should 
1)0  OTermled,  and  the  report  of  the  referee 
•confirmed.   Hie  ottier  Jodgea  concnr. 


■<;H1UAG0,  B.  &  Q.  R.  CO.  T.  liANDA-UER. 
(EJopreme  Court  of  Nebraska.    April  11,  1883.) 

■<3iRRtBRB  —  IhJOIUBS    TO  P&HBNOBR  AblunTlMO 
VROH  TbaIX— COSTRIBDTOKT  NbGLIOUICB— EtI- 

de:?ce— QcsflTios  roa  Jdrt. 

1.  A  new  trial  should  be  allowed  trfaen  It 
(Jear  that  material  UDcootradicted  evidenre 

hma  beeo  dlBraoardad  tiia.jQi7,  and  which.  If 
oonaldered  and  slreo  due  weight,  would  have 
•required  a  different  verdict  from  that  returned. 

2.  it  is  the  settled  rale  In  this  state  that 
where  different  minds  may  draw  different  in- 
ferences from  the  aome  state  of  facta,  as  to 
'  whether  anch  facts  establish  neslisence,  it  Is  a 
.-proper  question  for  the  jury,  and  not  for  the 
■court;  but  that  role  Is  subject  to  the  qualifica- 
tion that  tbe  iafer«ice  of  iit^ligence  must  be  a 
reasonable  one,  where  it  is  impooRlble  to  infer 
negligence  from  the  established  facts  without 
Tensoning  irrationally,  and  contrary  to  common 
'■ease,  and  the  experieoce  of  average  men,  it  to 


not  a  question  fbr  the  Jary<  and  the  oooK 
should  direct  a  verdict  for  the  defimdaiU. 
Maxwell,  C.  J.,  diasentio^;. 

3.  it  Is  the  dnty  of  railroad  companies  to 
stop  their  trains  at  stations  a  sufficient  length 
of  time  for  possencen  to  set  on  and  off,  and  it 
Is  ibwUganee  for  the  ooodnctor  or  other  servant 
of  the  company  to  start  a  train  while  passen- 
gers are  obvionsly  in  tbe  act  of  getting  on  or 
ah^ting  therefrom. 

'4.  But  when  a  train  has  made  a  teasea- 
able  stop,  and  pasengeta  have  not  given  notice 
or  other  evidence  oz  their  intention  to  alight, 
tbe  starting  of  tbe  tialn  la  not  per  se  nedigenee 
for  which  the  company  will  be  held  liable. 

6.  The  term  "criminal  nwligeoee,"  as  nsed 
In  section  3,  art.  1,  c.  t2,  Comp.  Stt  means 
•gross  negligence,"  such  as  amotmts  to  reck- 
wsB  disreeard  of  one's  own  safc^.  and  a  will- 
xut  iadifferwice  to  the  consequences  liable  to 
follow. 

6.  It  is  not  such  contributory  negligence  for 
a  passenger  to  jump  from  a  moving  train  as 
will  in  oTenr  cose  pi«vrat  a  recovery  under  the 
statiUe  above  cited;  but  where  tbe  circum- 
stances are  such  as  to  render  it  obvioualy  and 
necessarily  perilous,  and  to  show  a  willfnl  dis- 
regard of  the  danger  inoarrad  thevefay,  surii  act 
amounts  to  criminal  neglivmce.  as  abvro  de- 
fined.   Maxwell,  C.  J.,  diasentbw. 

7.  In  an  action  to  recovertor  personal  In- 
Jurles  snstalned  by  tbe  plaintiff  in  jumping 
from  a  movtng  train,  the  nndispnted  evidence  \n 
that  after  tbe  train  ston»ed  at  C.  station,  for 
which  she  held  a  ticket,  the  conductor  called 
oat  tbe  name  of  the  station,  bat  did  not  leava 
the  tn^n,  being  mgnged  In  collecting  tickets: 
hm  hy  his  order  the  brakeman  got  ofT  at  the 
rear  of  the  train,  and  walked  along  the  atation 
platform  to  the  rear  of  the  next  to  the  last  car, 
where,  after  assisting  some  paaseugera  to 
alight,  and  eeefng  no  others  to  get  <tf .  he  gave 
the  siknal  "AU  aboard."  After  the  trahi  bod 
stwted  and  was  well  under  way,  plaintiff,  who 
had  occupied  liie  fourtii  seat  ftom  the  front  of 
the  rear  cor,  came  out  upoo  the  fraat  pJatfonn 
thereof,  and  after  horriedly  stepping  down  one 
step,  and  without  warning  to  the  conductor  or 
brakeman,  who  both  aupposed  the  passengers 
for  that  station  had  ail  left  tbe  *train,  and 
withotit  kxAhig  to  see  where  she  WMild  land, 
jumped  at  a  right  angle  from  tbe  trahi,  and 
in  falling  was  severely  injured.  Another  paa- 
senger,  who  had  alighted  on  the  opposite  side, 
had  walked  the  length  of  n  car,  crossed  over 
on  the  oar  platfown,  and  walked  00  feet,  to 
the  gate  of  a  park  that  distance  from  the  ou- 
tion,  while  other  passengers  had  walked  to  a 
point  some  distance  Inside  tbe  park  fence,  be- 
'fore  tlw  train  palled  out.  It  atoo  at^ears  that 
plaintiff  was  a  young  woman  17  years  of  age, 
or  average  Intelligence,  and  a-ell  aeauainted 
wlm  the  pemiaes.  Bdd  not  to  sustain  the  ocg^ 
Ugence  ciiarged,  vis.  the  negligent  starting  of 
the  train  without  giving  plaintiff  sufficient  or 
reasonable  time  to  alight  UM,  farther,  that 
plaintiff  was  guilty  of^  each  contributory  negli- 
gence as  will  prevent  a  -reoowy  for  the  tnjuriea 
rcoelTed  in  jumping  from  the  trataL  Maxwell, 
C  J.,  dissenting. 

(Srllabos  hr  the  Ceort.) 

Xirror  to  district  court,  Ijuicaster  county; 
nbtffits.  Judge. 

Action  by  Minnie  Landaner  by  her  guard- 
Ian,  Charles  E.  Casey,  against  the  Chicago, 
Burlington  &  Quincy  Railroad  Coiqpany,  to 
recover  for  peraonal  Injuries  sostslned  In 
alighting  from  defiant'*  trahk  There  was 
a  Judgmentfor  plaintiff,  and  defendant  bringa 
error.  Rerersed  and  remanded. 

Marquett  &  Deweese,  for  plalntUI  In  error. 
I«eeee  ft  Stewart,  for  defendant  In  error. 
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POST,  J.  This  Is  a  petttton  tn  error  by  the 
Chicago,  BarUngtoii  &  Qulncy  RaUroad  Com- 
pany, and  brli^  Into  this  court  for  review 
a  Judgment  recovered  by  the  defendant  In 
error  for  personal  Injniles  alleged  to  hare 
been  received  by  her  in  alighting  from  a 
train  of  the  plaintiff  In  error  at  Caahman 
Park,  near  Lincoln.  It  appefira  from  the 
petition  that  the  plaintlfT  below,  Minnie  Lan- 
dauer,  (now  Minnie  Parr,)  on  the  5th  day  of 
July,  1889,  purchased  from  the  defendant 
below  a  flrst-class  ticket  from  Lincoln  to 
Cushman  Park,  and  that,  upon  the  arrival  of 
the  train  npon  which  she  was  a  passenger 
at  the  laat-named  station,  "she  started  to 
alight  from  said  train,  and,  while  so  attempt- 
ing to  alight,  the  defendant  negligently  and 
carelessly,  and  without  giving  plaintiff  anf- 
fldent  or  reasonable  time  in  which  to  alight, 
started  Its  said  train,  whereby  plaintiff  was 
thrown  violently  to  the  groimd,  without  any 
fault  or  negligence  on  her  part,"  by  reason 
of  which  she  received  severe  personal  in- 
juries, etc.  The  only  allegation  of  negli- 
gence la  tliat  included  within  the  above 
quotation  from  the  petition.  In  Its  answer 
the  defendant  below  denies  oil  allegations 
of  negligence  on  the  part  of  Its  servants, 
and  alleges  that  whatever  injuries  were  re- 
ceived by  the  plaintiff  therein  were  In  con- 
sequence of  her  own  negligent  and  care- 
less act  In  Jumping  from  the  train  while 
in  motion.  T^ushman  Park  Is  a  flng  station 
on  the  defendant's  line  of  road,  three  miles 
west  of  Lincoln,  whtre  trains  are  accus- 
tomed to  stop  during  the  summer  months, 
principally  for  the  convenience  of  persoM 
from  the  dty  visiting  the  park.  The  plat- 
form where  passengers  enter  and  alight 
from  the  cars  is  215  feet  In  length  and  7 
feet  wide;  Its  elevation  being  a  few  Inches 
above  that  of  the  rails  of  the  track.  The 
plaintiff  below  was  at  the  time  of  the  in- 
jury a  yonog  woman  17  years  of  age.  evi- 
dent^ possessed  of  the  average  intelligence, 
and  who  was  acquainted  with  the  premises, 
having  freqnently  visited  the  park,  going 
and  returning  on  the  defendant's  trains.  On 
the  day  in  question  there  were  an  unusual 
number  of  passengers  from  Lincoln.  The 
conductor,  who  was  pasamg  from  the  front 
to  the  rear  of  the  train  collecting  tickets, 
bad  just  passed  the  plaintiff,  who  was  sit- 
ting three  or  four  seats  from  the  front  door 
of  the  lost,  or  ladles',  car,  when  the  train 
reached  the  station.  He  called  out  the  name 
of  the  station,  but  kept  on  collecting  tickets, 
having  given  orders  for  the  brakeman  to 
■top  and  start  the  train  while  he  was  thus 
engaged.  It  Is  clearly  diown,  and  not  dis- 
puted, that  the  brakeman  got  off  at  the 
rear  end  of  the  train,  and  walked  along  the 
station  platform  to  the  rear  of  the  smoking 
car.  which  was  the  next  In  front  of  the 
ladies'  car,  where  he  signaled  the  engineer  to 
Btart  the  train.  He  Qien  entered  the  smoker 
from  the  rear,  closing  the  door  after  him, 
•.t  which  time  the  train  was  in  motion.  It 
T.54N.W.ao.l4— 62 


Is  evident  that  the  train  had  started  before 
the  plaintiff  attempted  to  alli^t,  as  she  tes- 
tlfled  on  her  direct  examination  that  betoK 
she  left  the  car  she  saw  the  brakeman 
through  the  gloss  door  in  front  of  her.  Her 
testimony,  so  far  as  It  relates  to  the  cause  of 
the  Injury,  Is  as  follows:  "When  I  supposed 
the  train  bad  stopped,  I  walked  out  to  the 
front  I  was  in  the  last  coach,  and  I  walked 
to  the  front  of  the  coach,  and  looked  behind 
me,  and  seen  the  conductor  talking  to  some 
one,  and  the  aisle  seemed  to  be  filled  with 
men  as  I  looked  back  beblnd  me.  I  think 
it  was  about  the  fourth  seat  from  the  "front, 
and  when  I  looked  behind  me  I  seen  he 
was  standing  there,  so  I  just  went  right 
out  Question.  Which  way  did  you  go  out? 
Answer.  The  front  of  the  coach.  Q.  How 
far  did  you  sit  from  the  front  door?  A. 
About  three  or  four  seats  back,  I  can't  re- 
member which;  I  think  It  was  four.  I  went 
out,  and  Just  as  I  was  going,  before  I  opened 
the  door,  I  looked  through  the  door,  and  I 
could  see  through  the  glass  door  the  brake- 
man,— I  could  tell  it  was  the  brakeman  by 
his  cap;  and  just  as  I  got  out  I  looked 
down,  and  I  seen  the  platform  Just  as  I 
got  out  of  the  door.  I  don't  remember  look- 
ing towards  the  platform  any  more.  I  re- 
member looking  down  to  my  feet  where  I 
was  to  step.  I  stepped  one  step,  and,  as  I 
stepped  the  other  step,— the  wind  was  blow- 
ing real  hard,~nnd  I  raised  my  foot,  and, 
as  I  stepped.  I  did  not  step  on  the  platform, 
and  It  threw  me  to  the  ground.  I  laid  there 
until  some  one  come  and  picked  me  up.  I 
don't  remember  seeing  the  platform  after 
I  took  the  second  glance  but.  I  seen  the 
step  when  I  stepped,  and  then  I  stepped 
right  off  In  the  air.  Q.  When  did  you  first 
discover  that  the  train  was  moving,— that  is. 
If  It  was  moving?  A.  I  Old  not  know  that 
the  train  was  moving.  I  did  not  realize 
that  the  train  was  moving  at  all.  I  sup- 
posed ft  had  stopped.  Q.  Had  It  stopped 
prior  to  this  time?  A  They  say  it  had,  but 
I  could  not  state  that  It  had.  I  have  no 
knowledge  of  the  train  stopping  whatever. 
So  I  was  picked  up,  and  the  train  went  on, 
and  I  remember  the  train  backing  back, 
and  I  remember  the  conductor  saying,  after 
they  had  carried  me  to  the  stile,  he  sold: 
'If  I  had  known  you  was  on  the-  train,  and 
wanted  to  get  off,  I  would  have  been  glad 
to  have  helped  you  off.'  He  seemed  to  be 
very  sorry  that  I  was  hurt.  Q.  Did  the 
conductor  get  out  of  the  car  when  the  train 
stopped?  I  don't  mean  when  they  backed 
up.  A.  No,  sir;  he  was  standing  right  there 
talking  to  the  men.  Q.  EMd  you  not  see 
either  the  conductor  or  the  brakeman  on 
the  platform?  A.  No,  sir;  I  expected  one 
or  the  other  to  help  me  off.  It  was  quite  a 
step;  but  I  remember  him  saying.  If  he  had 
known  It,  he  would  have  been  glad  to 
help  me  off.  There  was  a  physician  on 
the  train  that  said  my  ankle  was  broken. 
*  *  *  Q.  About  how  many  feet  west  of 
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the  platfoim  was  It  that  7011  fell?  A.  I 
could  Dot  Just  exactly  say,  but  I  tUnk  it 
moat  hare  been  between  aev^t  and  eight 
feet,  something  like  that  Q.  Mrs.  Parr,  as 
soon  as  yon  thought  the  train  had  stopped 
there  at  Cnshman  Fork:,  what  did  you  do? 
Did  you  sit  In  your  seat  or  dtd  you  get  op 
and  start  to  get  off?  A.  1  started  to  get  off 
when  I  thought  the  train  was  stopped.  Q. 
Ton  hare  been  there  before?  A.  Yes,  sir. 
Q.  On  that  train  to  the  station  before?  A. 
Yes,  sir.  Q.  What  was  your  age  at  that 
time?  A.  I  was  aeroiteen  years  old."  And 
on  cross-examination  she  teatifles:  "Q.  Did 
the  train  stop  at  Cnsbman  Park,— can  you 
mj  that  It  did?  A.  I  have  no  knowledge 
or  anything.  Q.  Did  yon  not  know  at  the 
time  whether  it  was  stopped  or  not?  A. 
No;  I  tbou^t  it  was  stopped.  I  naturally 
supposed  It  would  stop.  Q.  Can't  yon  tell 
weU  enough  whether  a  train  Is  running  or 
standing  still?  A.  The  wind  was  blowing 
real  hard,  and,  from  what  some  of  the  rest 
say,  It  was  pulUng  out  real  slow,  as  it  al- 
ways does  when  a  train  starts.  I  suppose 
It  was  Just  polling  out  I  think  It  was 
stcq^ped  when  I  stepped,  because  I  coidd  see 
the  platform  when  I  flnt  looked  oat,  bat 
after  that  I  don't  remembw  seeing  the  plat- 
form. I  npected,  of  coarse,  to  step  on  the 
platform,  bat  I  stuped  right  in  the  sir.  Q. 
Did  you  see  the  platform  when  yon  looked 
out  throai^  the  irindowT  A.  Whm  I  wmt 
out  on  the  step  outdde  ot  the  door.  Q.  80 
you  suppose  the  train  was  moving  out  eOow- 
ly,  as  they  do  when  tbsv  start?  A.  I  say 
I  thought  It  was  stopped,  but  that  Is  the 
way  others  say  it  was.  I  thought  It  was 
BtopiMd.  Q.  Did  you  stop  when  yoa  wmt 
out  on  Oie  platform,  or  look  to  see  wbat 
the  train  was  doing,  or  nndertske  to  get  off? 
A.  No;  I  just  todk  a  glance  out,  and  tiien 
Just  took  a  st^  I  Just  tamed  my  bead  as 
I  dosed  the  door.  I  was  looking  to  see  if 
any  one  was  there  to  bdp  me  off;  that 
was  my  reason  for  looking,  Q.  IHd  you 
see  the  brakeman  in  the  car  In  front  of  you? 
A.  Yes,  right  In  front  of  me.  I  seen  him 
through  the  doors.  He  was  looking  this 
way,  or  had  bis  face  turned  sideways.  Q. 
Did  you  take  hold  of  the  railing  to  the  car 
platform,  or  anything?  A.  Yea,  sir;  you 
mean—  I  don't  understand  the  question.  Q. 
You  know  on  a  car  platform  there  la  an 
Iron  railing  on  the  outside,  and  one  the 
Inside.  Did  you  take  hold  of  that?  A. 
Yes,  sir;  I  took  hold  of  the  one  on  the  In- 
side. Q.  What  did  you  have  In  your  hands? 
A.  A  parasol;  that  Is  all.  Q.  Did  you  let 
go  of  that  railing?  A.  Yes,  sir.  I  can't  say, 
of  course.  I  suppose,  as  I  stepped.  Yes; 
I  let  go  of  the  railing  Just  as  I  stepped.  Q. 
JAA  you  get  down  more  than  one  step?  A. 
I  stepped  one  step.  You  know,  there  Is 
only  two  steps.  Isn't  there;  that  Is,  one  step, 
and  then  a  step  to  the  ground?  Q.  How 
many  steps  down  did  you  go  from  the  top? 
A.  I  don't  remember  that     Q.  Yoa  took 


ludd  of  the  railing  wiOi  the  left  hand,  and 
got  off  on  the  left-hand  dde  of  the  train; 
that  is,  you  took  hold  of  the  railing  next  to 
the  car?  A.  Yea,  sir;  there  was  a  kind  of 
brass  piece  there.  Q.  Tlie  train  was  headed 
west,  and  yon  got  off  on  the  left-hand  ride 
of  the  train,  towards  Ondunan  Park?  A. 
Yes;  the  side  that  faces  the  gate.  I  dim't 
remember  about  the  Erections.  I  am  al- 
ways turned  around  about  directions. 
Wbat  I  mean  to  say  Is,  of  oooise  we  know, 
when  a  train  is  going  oat  of  Uncoln  fliat 
way,  it  Is  going  west  A.  Yes,  sir.  Q. 
And  you  got  off  on  the  left-hand  side?  A. 
Yes,  sir.  Q.  Wb&x  yon  first  got  out  there 
to  the  station,  did  yoa  soy  you  went  back 
to  the  rear  end  of  the  coach?  A.  Mo;  I 
raised  np,  and  looked  back  to  tha  rear  end 
of  the  coach,  as  I  showed  you  a  while  ago. 
I  first  looked  out;  tbea  I  looked  up,  and 
seen  the  conductor  standing  there.  Q.  He 
was  bade  at  the  rear  eoA,  taking  up  ti^ts? 
A.  He  was  right  In  the  center,  or  near  the 
center,  of  the  ooach,  talking  to  some  men, 
and  I  think  the  aisle  was  full  and  crowded 
with  men.  I  think  some  of  them  were  sitting 
with  their  feet  In  the  aisle,— sitting  on  fba 
arms  of  the  seats,  with  thdr  feet  in  the  aide. 
He  was  standing  there.  Q.  Is  it  not  a  fact 
now,  that  you  went  bock  to  get  off  ttiat 
way,~you  went  back  to  where  the  conduct- 
or was,  and  saw  that  the  aide  was  crowded, 
—and  then  turned  and  wait  to  the  front?  A. 
No,  dr.  Q.  DU  70a  not  so  tdl  the  oondoctp 
m  after  yon  were  hnrt?  A.  No,  dr.  g. 
And  the  other  people  that  were  there?  A. 
No,  sir.  Q.  IMd  yoa  not  say  that  when  yon 
come  out  after  It  was  over?  A.  No,  air.  Q. 
What  did  yon  mean  by  saying  yoa  had  no 
knowledge  of  ttie  stopi^ng  ot  the  car?  A. 
I  sold  I  supposed  the  train  was  stopped 
when  I  started  off,  and  tiiat  I  did  not 
know  it  was  moving;  if  it  was  moving,  I 
did  not  know  it  Q.  You  did  not  wait  long 
enoogh  to  see  whether  it  was  going  or  stand- 
ing still?  A.  No,  dr;  I  supposed  it  bad 
stopped,  because  I  had  only  got  to  the  out- 
side, and  I  thought  it  would  stop  long 
enough  to  let  me  off;  but  Z  don't  know  that 
I  thought  anything  about  it  only  I  think, 
now,  that  X  supposed  at  the  time  that  it 
was  stopped,  and  I  stepped  off  in  the  air." 

The  only  other  witness  who  testified  for 
the  plaintiff  with  req>ect  to  the  Injury  was 
William  Kendall,  who  was,  according  to  his 
testimony,  600  or  700  feet  south  of  tiie  train 
at  the  time  of  the  acdd^t  On  his  direct 
examination  he  says:  "Question.  Was  you 
looking  at  the  train  when  It  came  In?  An- 
swer. I  was  looking  at  the  train  Just  before  It 
stopped,  you  might  say.  Q.  Did  yon  see  it 
stop?  Did  you  see  it  when  It  was  standing? 
A.  Yes;  I  did.  Q.  Can  you  say  about  how 
long  it  stopped?  A.  I  don't  think  the  train 
Btotved  to  exceed  forty  seconds.  Q.  You 
mean,  then,  Just  coming  to  a  stop,  and  start- 
ing right  out?  A.  Yes.  Q.  Did  you  see  aoy- 
thlng  of  Mis.  Parr,  then  Minnie  Landauer? 
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Wbereabouts  was  she  when  you  nw  herT 
A.  I  did  not  see  ber  until  she  was  In  the  air, 
70a  mlj^t  a&j.  Q.  Describe  how  she  ap- 
peared,—whether  she  appeared  to  be  jnmp- 
tng,  or  telling,  or  how?  A  %e  appeared  to 
be  falling  theo.  Q.  How  far  west  of  the 
platform  did  she  fall,  if  jon  remember?  A. 
That  I  do  not  remember.  It  has  been  quite 
a  while  ago,  and  I  have  not  been  out  there 
only  two  or  three  times  since,  and  I  never 
looked  to  see."  On  his  cross-examination  he 
testified:  "Q.  You  were  looking  at  the  train? 
A.  I  was  looking  at  it  before  it  came  In,  that 
Is,  when  it  got  within  maybe  fifty  or  Oxts 
yards  of  the  station.  Q,  What  made  you 
take  notice  of  the  time  it  stood  there?  A. 
Sir?  Q.  Did  It  stop  at  all?  A  I  did  not  take 
notice,  yon  might  say,  but  that  la  my  Idea 
that  it  did  not  stop  over  forty  seconds.  Q. 
The  first  you  saw  of  her  .she  was  In  the  air? 
A  When  I  seen  her  she  was  In  the  air.  Q. 
Ton  did  not  see  her  at  the  time  «he  leaped, 
or  at  the  time  she  left  the  train?  A  When 
I  seen  her  was  in  the  air.  Ton  know 
yoorseU  that  all  that  distance  away  I  could 
not  tell— a  lady  having  a  dress  on— whether 
her  foot  was  on  the  st^  or  not  I  could  not 
tell,  nor  you  nether.  Q.  Tou  saw  her  in  the 
air?  A  Tes.  dr.  Q.  She  was  out  away  from 
the  car?  A  How  tar  away  I  could  not  tell 
at  that  distance.  She  was  In  the  air.  Q. 
And  flie  tndn  was  doing  what?  A  Now.  I 
could  not  say  wheHier  It  was  moving  or 
standing  still,  or  what  yon  would  call  it  Q. 
StIU  you  s^  the  train  was  not  running  at 
the  time  die  got  off?  A  I  dont  know  what 
yon  would  call  it,— whether  y<m  would  call 
It  stoMWd  or  running."  On  the  part  of  the 
dtfendant  b^w,  Lyman,  the  conductor,  tes- 
tlfled  that  being  engaged  at  the  time  In 
collecting  tickets  and  fares,  he  ordered  the 
brakeman  to  start  and  stop  the  train  at 
Oushman  PaA;  that  he  (witness)  called  out 
the  stallrat  aftw  flie  train  stopped;  that  he 
also  noticed.  Just  as  the  train  started  again, 
-Bomeof  the  passengers  who  had  left  the  cars 
over  in  the  park  some  distance  away;  that 
very  soon  thereafter,  having  flnldied  collect- 
ing tickets,  he  started  forward,  and  was  met 
by  the  brakeman,  who  Informed  him  -  that  a 
woman  had  Jumped  from  the  train.  Re- 
ferring to  iba  length  of  the  stop  he  testtfles: 
"Question.  About  how  long  did  yon  stop  at 
that  statliHi?  Answer.  Not  less  ttian  three 
minutea  It  might  hare  been  more,  but  not 
less,  ttum  that  Q.  Was  the  stop  Itmger  than 
usual?  A  Yes,  sbr;  it  was  longer  than  usual. 
Q.  Why?  A  On  account  of  the  train  being 
crowded,  and  I  not  b^ng  able  to  get  out 
and  see  the  passengers  get  off  myself,  but 
I  had  my  brakeman  do  It,  and  he  did  not 
know  when  they  wwe  all  off  exactly,  and  he 
thou^t  he  had  given  them  ample  time,  and 
-didn't  see  any  more  coming,  and  he  started 
the  train.*' 

Bed£,  the  biakenutn,  testtfles  that  he  got  off 
4Lt  the  rear  at  the  train,  and  walked  letsuro- 
ly  along  the  station  platform  to  ttie  rear  end 


of  the  8m<AOT,  and  heli>ed  two  men  to  alight 
who  appeared  to  need  asdstance.  As  to 
what  transpired  immediately  thereafter  he 
testifies  as  follows:  "Immediately  before  I 
got  on  I  gave  the  signal,  'All  right;  go 
ahead.'  I  walked  into  the  smc^er.  At  that 
time  the  rear  car  door  was  closed,  and  I  saw 
nobody  trying  to  get  out,  so  I  walked  right 
Into  the  smoker,  and  I  judge  I  had  got  three 
or  four  steps— probaljly  ten  or  twelve  feet— 
in  the  car  when  somebody  asked  me  a  ques- 
tion, and  I  turned  ddeways  (this  way)  to 
answer  the  question.  As  I  did  so  I  saw  a 
block  object,  (the  lady  had  on  a  black  dresa.) 
Something  came  to  me  that  something  was 
wrong,  and  I  made  a  rush  to  the  door,  and, 
as  I  did,  I  Just  about  got  to  the  door  as  she 
went  in  the  air.  She  Jumped.  I  did  not  see 
her  take  a  step  down  at  alL  She  may  have 
taken  a  step,  but  apparently  she  left  the  tap 
of  the.  idatform,  and  Jumped  right  out  In  the 
air,  ddeways.  I  looked  out— I  huiv  rl^t  out 
—to  see  If  she  was  hurt,  and  die  and  lay 
there.  I  made  a  mdi  right  into  the  car,  and 
notified  the  ocmductor  that  there  was  a  lady 
Jumped  from  Um  tnln.  He  pulled  tb»  oord 
and  stopped,  and  we  badted  up.  Question.  Did 
yon  see  her  wh«a  she  lit  on,  tbB  ground.  An- 
swer. Yes.  sir.  Q.  How  did  she  alight  A  The 
train  was  headed  In  this  w^,  and  of  course 
she  Jumped  from  the  platform  in  this  wa^ , 
[Indicating  at  rt^t  ang^e  to  the  cUrecUim  of 
the  train.]  She  struck  il^t  on  her  two  feet 
and  roUed  ti^t  over  about  (mce,  and  laid 
there.  Q.  She  fdl  rlgbt  over?  A  Yes, 
sir.  Q.  Did  she  take  lu^  of  anything? 
A  Not  that  I  know  of;  I  d<m*t  bdleve  die 
did.  Q.  First  was  the  black  ol^ect  ai^  a 
rush  to  the  door,  and  then  yon  saw  her  Jump 
from  the  platfbrm?  A  Yes,  air.  Q.  Abont 
how  fast  was  the  tnUn  going  at  that  time? 
A  I  dionld  judge  we  had  gone  about  two  car 
lengths,  and  the  train  would  get  under  pret- 
ty good  headway  in  that  distance.  It  would 
be  pret^  hard  for  me  to  state  the  rate  of 
speed  we  were  numlng.  Q.  Have  you  hem 
railroading  a  good  while?  A  It  has  been 
my  lite  for  dgfateeu  years.  Q.  What  would 
yon  say  as  to  the  danger  of  a  person  Jump- 
ing off  in  tiiat  way,  with  that  rate  of  speed? 
A  I  don't  tUnk  It  would  be  safe  for  me  to 
Jump  off  that  way."  , 

Forrest  Seacrest  n  passenger,  testifled  that 
he  oMi^ted  on  the  north  ot  right-hand  dde 
<a  the  train,  and  walked  the  length  of  the 
smoking  car,  whoi  he  crossed  to  the  south 
dde  of  the  train  upon  the  forward  platform 
of  1^  smoker  or  the  rear  platform  of  the 
baggage  car.  He  thea  walked  over  to  the 
padc  steps,  where  he  stood  engaged  In  cm- 
versation  fbr  two  minutes  or  move  before 
the  train  polled  out  He  did  not  see  the 
plaintiff  Jump,  and  could  not  tdl  how  fftr  the 
train  had  gone  when  he  saw  her  on  the 
ground.  He  also  testified  that  other  T/emenr 
gera  from  the  trahi  were  quite  a  distance 
Indde  of  the  park  when  the  train  started. 

Mrs.  SmlUi,  who  was  occupying  the  last 
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seat  at  the  rear  of  ttie  car,  noticed  the 
plaintiff,  after  the  train  stopped,  leave  her 
seat,  and  go  to  the  rear  of  the  car,  where 
some  men  were  standing,  when  she  turned 
and  walked  forward,  and  that  the  train 
started  Jnst  as  she  got  to  the  door. 

J.  G.  F.  McKesson,  a  passenger,  was  stand- 
big  at  the  rear  end  of  the  car,  and  testifled 
as  follows:  "Question,  What  did  you  see 
Miss  Landauer  do?  Answer.  I  saw  her  com- 
ing through  the  train  towards  me;  that  is, 
toward  the  rear  end  of  the  car.  She  seemed 
to  be  somewhat  bewildered,  and  then  turned 
around,  and  went  back  the  other  way  to  the 
west  door.  Q.  How  long  did  the  train  stop 
there?  A.  I  don't  know.  The  usnal  length 
of  time,  I  presume, — a  minute,  or  a  minute 
and  a  half.  Q.  What  was  the  train  doing 
with  reference  to  b^g  still  or  moving  at 
the  time  she  left  the  rear  end  of  the  coach 
to  go  to  the  front?  A.  The  train  was  in  mo- 
tion. Q.  What  was  its  speed  by  the  time 
she  got  out  on  the  front  platform?  A.  I 
could  hardly  say.  You  mean  per  hour?  It 
had  started  up  from  the  station.  I  don't 
know  just  wliat  rate  it  ran.  Q.  How  was 
It  going  with  reference  to  a  person  safe- 
ty Jumping  off  or  stepping  off?  A.  I  should 
think  it  was  running  almost  too  fast  for  a 
woman  to  get  off.  Q.  Was  there  anybody  In 
the  front  aisle  to  Interfere  with  her  going 
through  that  way  In  the  first  place?  A  I 
think  not,  although  there  might  have  been  a 
person  or  two  standing  there.  The  car  was 
crowded.  Q.  Do  you  know  al>out  how  long 
she  stopped  at  the  rear  end  of  the  coach  be- 
fore she  turned  around  to  go  back,  and  what 
she  did  while  she  was  there?  A.  I  could  not 
say  Just  bow  long.  She  came  to  the  rear  end 
of  the  coach,  evidently  Intending  to  go  out 
there,  I  supposed  at  the  time,  and  there  were 
probably  five  or  six  parties  standing  up  In 
the  rear  end  of  the  coach,  and  X  Judged  she 
changed  her  mind,  and  thought  she  could  not 
get  through  there,  and  went  back  to  the 
other  end.  She  came  from  the  west  end  of 
the  coach."  On  cross-examination  he  testi- 
fied: "Q.  Did  you  take  any  special  account 
of  the  time  the  train  stopped  there?  A.  No, 
sir;  I  made  no  note  of  the  time,  any  more 
than  I  know  that  it  stopped." 
*  0.  W.  Hoxie,  who  was  standing  near  the 
rear  door  of  llie  smoking  car,  and  directly 
facing  the  front  door  of  the  ladies*  car,  when 
the  train  pulled  out,  testifled  that,  after  it 
had  started,  a  lady  came  rusl\ing  out  of  the 
ladles'  car,  and,  in  the  language  of  the  wit- 
ness, "she  got  on  the  platform,  and  rushed 
right  off."  He  further  testifies:  "Ciuestlon. 
About  how  fast  was  the  train  going  when 
she  Jumped  off?  Answer.  It  was  moving 
pretty  fast,— as  ftist  as  a  train  usually  Is 
when  it  pulls  out  of  a  place.  I  Judge  It  was 
about  150  feet  from  the  platform.  It  was 
very  dose  to  the  creek,  I  know.  Q.  Explain 
what  She  did  when  she  got  out  of  the  car? 
A.  I  could  not  aoy-  She  came  out  of  the 
car,  and  reemed  to  be  a  Uttle  excited,  and 


Jnst  rimply  went  right  off  of  the  train.  She 
may  have  stepped  down  a  step,  but  I  Just 
saw  her  a  minute,  and  she  was  going,  and 
went  light  off.  Q.  Did  she  take  hold  of  the 
handrails?  A.  No,  sir;  1  did  not  notice 
that  It  was  done  in  a  second,  really.  She 
came  out  of  the  door  there.  Q.  I  will  ask 
you  about  how  long  the  train  stopped  at  tbe 
station?  A.  It  was  at>out  the  usual  time,— 
a  minute  and  a  half  or  two  minutes.  It  was 
not  very  long;  about  the  usual  time  they 
stop  at  local  stations.  I  did  not  pay  any  at- 
trition to  it  It  was  about  the  usnal  time 
trains  stop;  and  the  conductor  got  off.  I 
presume  It  was  the  condnctor.  I  heard  him 
call  'All  aboard,'  and  the  train  started." 

William  Bougart,  a  passenger,  testifies  that 
the  train  stopped  about  two  minutes;  that 
after  getting  off,  he  walked  over  to  the  park 
fence,  when  he  saw  the  plaintiff  fidl  from 
the  front  platform  of  the  rear  car. 

The  foregoing  Is  believed  to  be  a  fair  sum- 
mary of  the  evidence,  and  such  parts  thereof 
as  we  are  referred  to  by  the  defendant  in 
error  to  support  the  Judgment  are  set  out 
at  length.  It  has  been  repeatedly  held  that 
a  verdict  wlU  not  be  disturbed  by  this  court 
where  the  evidence  is  conflicting,  although 
the  weight  thereof  may  appear  to  be  with 
the  unsuccessful  party;  but  that  rule  does 
not  apply  when  it  is  dear  that  material  un- 
disputed evidence  has  been  disregarded  by 
the  Jury,  and  which,  if  considered  and  given 
due  weight,  would  require  a  different  ver- 
dict Dunbler  v.  Day,  12  Neb.  596,  12  N.  W.. 
Rep.  109.  If  our  conclusion  is  to  depend 
upon  the  mere  opinions  of  the  several  wit- 
nesses as  to  the  length  of  the  stop  at  Cush- 
man  Park,  this  case  might  be  held  to  be 
within  the  rule  above  stated;  but  It  Is  Impos- 
sible to  reconcile  the  testimony  of  the  plain- 
tiff's witnesses  with  the  facts  disclosed  by 
the  uncontradicted  evidence  of  the  didnter 
ested  witnesses  for  the  defendant  below. 
The  claim  that  she  could  not  have  reached 
the  station  platform  In  safety  from  her  posi- 
tion, four  seats  distant  from  the  door  of  the 
car,  wltliln  the  time  reqiiired  for  one  passeo- 
ger  to  alight  on  the  opposite  tdde,  walk  the 
length  of  a  car,  and,  after  crossing  between 
the  cars,  reach  the  park  gate,  GO  feet  distant, 
and  for  others  to  walk  from  the  train  to  a 
point  inside  the  park  fence,  is  not  only  im- 
probable, but  imreasonable,  and  Insofflclcnt 
to  warrant  a  finding  in  her  favor  upon  that 
issue.  It  is  by  law  made  the  duty  of  rail- 
road companies  to  stop  their  trains  at  sta- 
tions a  sufficient  time  for  passengers  to  get 
on  and  off  the  cars  in  safety;  and  it  is  uni- 
versally held  to  be  negligence  for  the  con- 
ductor or  other  servant  to  start  a  train  while 
passengers  are  obviously  In  the  act  of  get- 
ting on  or  alighting  therefrom;  but  if  tlie 
train  was  stopped  a  reasonable  time,  and 
popsengers  have  not  given  notice  or  other 
evidence  of  their  Intentions  to  alight,  the 
starting  of  tbe  train  is  not  per  se  negligence 
for  which  tlie  company  will  be  held  UaU» 
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RtUroad  Co.  t.  Scorr,  90  Miss.  45G;  TriKK 
V.  Itailroiid  Co.,  74  Mo.  147;  Railn'n.l  Co 
T.  Terry,  02  Tex.  3S0;  Raben  v,  UaiU-oad 
Co.,  73  Iowa,  5(9,  35  N.  W.  Rep.  045;  Ciot- 
worth}  r  ItaUroad  Co.,  60  Mo.  220.  It  is 
argued  that  the  duty  of  the  conductor  is  to 
personaily  assist  passouj^ers  unierlng  and 
leaving  the  cars.  We  have  not,  however, 
been  referred  to  any  authority  for  such  con- 
tention. It  Is  duty  of  a  railway  com- 
pany to  give  warning  before  stai'tlng  trains, 
and  to  render  passengers  reasonable  pr 
necessary  nssistince  In  entering  and  leaving 
the  cars;  but  we  are  aware  of  no  rule 
which  imposes  such  duty  npon  the  con- 
dactor,  to  the  exclnslon  of  other  servants  of 
the  company.  The  only  negligence  charged 
in  the  petition  is  the  starting  of  the  train 
without  giving  the  plaintiff  therein  sufficient 
or  reasonable  tlm-}  in  which  to  alight,  but, 
as  appears  from  the  record.  It  is  Impossible 
to  reconcile  that  claim  with  the  undisputed 
facts  In  the  case.  There  was  therefore  A 
failure  of  proof  to  sustain  the  allegation  of 
negligence,  and  the  motion  for  a  new  trial 
should  liave  been  sustained  upon  that 
groimd.  We  have  not  overlooked  the  rule 
stated  in  Lincoln  v.  GlUUan,  IS  Neb.  114,  24 
N.  W.  Rep.  444,  viz.:  That  where  the  facts, 
altbougli  undisputed,  are  of  such  charac- 
ter that  different  minds  may  draw  differ- 
ent inferences  therefrom,  as  to  wheth- 
er such  facts  establish  negltRfnce,  it  Is 
a '  proi>er  question  for  the  Jury,  and  not  for 
the  court.  That  Is  an  old  and  souud  rule, 
bat  is  subject  to  the  qualifications  that  the 
Inference  of  negligence  must  be  a  reasonable 
one;  and  the  question  of  Its  reasonableness— 
that  Is  to  say,  whether  the  particular  act  of 
negligence  charged  can  be  found  from  the 
established  facts  of  the  case,  without  reason- 
ing irrationally,  and  without  rejecting  com- 
mon sense  as  well  as  the  rules  of  cause  and 
effect— is  one  exclusively  for  the  court  No 
clearer  or  more  accurate  statement  of  the 
rule  con  be  found  In  the  books  than  that  of 
Judge  Tiiompson  In  his  work  on  Trials,  viz.: 
"That  the  judge  is  authorized  to  nonsuit  the 
plaintiff  or  direct  a  verdict  for  the  defend- 
ant, according  to  the  mode  of  practice  In 
the  particular  jurisdiction.  In  either  of  the 
following  cases:  (1)  Where  all  the  facts 
which  the  plaintiff's  evidence  fairly  tends 
to  prove,  if  admitted  to  be  true,  would  not 
authorize  a  conclusion  that  ihe  defendant 
has  been  guilty  of  negligence  as  matter  of 
law;  (2)  where,  either  upon  the  plaintiff's 
evidence,  assuming  It  to  be  true,  or  upon  the 
state  of  facts  shown  by  the  evidence  In  the 
whole  ease  which  stand  undisputed,  and 
which  ought  not.  therefore,  to  be  left  to  the 
decision  of  the  jury,  an  Inference  unavoid- 
ably arises  that  tiie  person  Injured  was 
gnllty  of  negligence  materially  and  dlrectiy 
contributing  to  produce  the  accident  com- 
Idalned  of."   Thomp.  Trials.  1067. 

2.  But,  aMde  from  the  question  of  nei^ 
gence  en  ttie  ^rt  of  the  defendant  com- 


pany, It  Is  clear  from  her  own  testimony 
tliat  the  plaintiff  was  guilty  of  such  con- 
tributory negligence  as  will  defeat  her  rl^t 
to  recover.  It  was  held,  in  effect.  In  Rail- 
road Co.  V.  ChoUette,  33  Neb.  143.  40  N. 
W.  Rep.  1114,  that  It  Is  not  in  every  case 
negUgeuoe  per  se  for  a  passenger  to  jump 
from  a  moving  train;  but,  wl:ere  the  at- 
teuding  circumstances  are  such  as  to  render 
the  act  obviously  and  necessarily  perilous, 
the  well-established  rule  is  that  it  is  such 
contributory  negligence  as  will  bar  a  re- 
covery. Cases  almost  without  number  might 
be  cited  in  support  of  the  rule  just  stated, 
but  it  is  sufficient  for  our  purpose  to  refer 
to  the  following  text  books:  Ray,  N^.  Imp. 
Dut  3J>0;  Beach,  Contrib.  Neg.  H  146,  147; 
Deer.  Neg.  S  95;  Whart  Neg.  i  369  et 
aeq.;  1  Thomp.  Nog.  459;  2  Amer.  &  Bng. 
iinc  Law,  7C5.  It  Is  said  by  Mr.  Beach 
In  section  146,  (cited  above:)  "In  a  ma- 
jori^  of  Instances,  however,  where  the 
character  of  such  an  act  has  be^  an  Issue, 
It  has  been  held  contributory  negligence. 
•  •  •  The  weight  of  authority  Is  to  the 
effect  that,  while  an  attempt  to  board  a 
moving  train  of  cars  Is  not  per  se  negli- 
gence. It  Is  nevertheless  presumptively  neg- 
hgent,  and  In  a  majority  of  cases  actually 
negligent  to  tlie  extent  of  prevratlng  a  re- 
covery." We  have  no  occasion  to  discuss 
further  the  general  rule^  since  It  Is  evident 
that  the  effect  of  otir  statute  has  been 
to  enlarge  the  liability  of  railroad  com- 
panies for  hijuries  to  passengers.  It  Is  pro- 
vided by  section  3,  art  1,  c.  72,  Comp.  St, 
that  "every  railroad  company  shall  be  li- 
able for  all  damages  Infficted  upon  the  per- 
sons of  passengers  while  being  transported 
over  the  road,  except  In  cases  where  the 
injury  done  arises  from  the  criminal  neg- 
ligence of  the  person  Injiwed."  The  ques- 
tion to  what  extent  If  at  all  IJie  common- 
law  liability  of  a  railroad  company  for  Its 
own  negligence  has  been  enlarged  by  the 
statute  quoted  is  not  Involved  In  tWs  con- 
troversy. The  term  "criminal  negligence" 
was  held  In  Railroad  Co.  v.  ChoUette,  supra, 
to  mean  "gross  negligence,"  such  as  would 
amount  to  a  flagrant  and  reckless  disre- 
gard of  one's  own  safety,  and  a  willful  In- 
difference to  the  Injury  liable  to  follow. 
Viewing  the  act  of  the  plahitiff  in  Its  most 
favorable  light,  she  was  guilty  of  crim- 
inal negligence,  within  the  foregoing  defini- 
tion. She  appears  to  have  acted  recklessly, 
and  without  regard  to  the  consequences, 
and  to  i:ave  jumped  from  the  moving  train 
without  thought  of  where  or  how  she 
Would  land.  Exception  was  taken  to  sev- 
eral of  the  instructions  by  the  plaintiff  in 
error,  but,  as  the  judgment  must  be  re- 
versed for  reasons  stated,  they  will  not  be 
considered.  The  judgment  of  the  district 
cotirt  Is  reversed,  and  the  cause  remanded 
for  farther  proceedings  therein. 

NOBVAL,  J.*  c«URU& 
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MAXWELL,  O.  J.,  (dissenting.)  Tbia  ac- 
tion was  brought  by  the  defendant  In  error 
against  the  plalntiCf  In  error  to  recorer  for 
personal  Injuries  sustained  by  her  In  alight- 
ing from  tiie  plaintiff  In  error's  train.  On 
the  trial  of  the  cause  the  jury  returned  a 
rerdtct  in  favor  of  the  defendant  in  error 
for  the  sum  of  ¥5,000,  upon  wUCh  Judgment 
was  rendered. 

The  first  objection  Is  that  the  proof  does 
not  sustain  the  charge  In  the  petition.  The 
petition  is  as  fullows:  "Plaintiff,  for  cause 
of  action,  says  that  Charles  B.  Casey  is 
her  dnly-appolnted,  quallQed,  and  acting 
guardian  under  appointment  of  tbe  cotmty 
court  of  Pawnee  coimty,  Nebraska.  <2) 
That  the  defendant  Is  a  corporation  duly 
orgaiUzed  under  the  laws  of  Nebraska,  and 
is  a  commcai  carrier  of  jwrsons  and  prop- 
erty for  hire;  that  it  owns  and  operates 
a  railroad  from  the  dty  of  Lincoln  throogta 
Coalmian  Patk,  a  station  on  tbe  line  of 
said  railroad.  ^  niat  on  the  6th  day  of 
July,  1880,  ttie  philntifl  purchased  of  de- 
fendant a  ticket  mtitilttg  her  to  a  passage 
on  Its  cars  from  Lincoln.  Nebraska,  to 
Cnshman  Park.  The  plaintiff  thereupon  en- 
tered and  t>ecame  a  passenger  on  the  can 
<rt  defendant  on.  said  railroadt  and  rode 
therein  to  said  Cnshman  Park  station. 
That,  upon  arriving  at  said  station,  die 
started  to  alight  from  said  train,  and,  while 
so  attempting  to  alight,  the  defendant  neg- 
ligently and  carelesGtiy,  and  without  giving 
plaintiff  sufficient  or  reasonable  time  in 
which  to  alight,  started  its  said  train, 
vheraby  plidntifl  was  thrown  violently  to 
the  ground  without  any  fault  of  ne^gence 
on  her  part  That,  by  reason  of  her  be- 
ing thrown  to  the  ground  aa  aforesaid, 
plaintiff  was  permanently  Injured,  In  that 
her  leg  was  broken,  her  body  bruised,  and 
her  spine  injured.  Ttiat  by  reason  of  her 
said  Injuries  plaintiff  was  sick  for  several 
months,  and  necessarily  expended  for  phy- 
sicians' services  the  sum  of  $300,  and  her 
liealth  has  been  greatly  and  permanently 
impaired,  bi  all  to  her  damage  In  the  sum 
of  $15,000.  Wherefore  the  plaintiff  prays 
judgment  against  the  defendant  for  tlie 
scm  of  $15,000  and  costs  of  suit"  There 
Is  a  great  conflict  In  the  testimony,  but  the 
following  facts  appear  to  be  sustained  by 
the  weiglit  of  evidence:  The  defendant  In 
error,  at  the  time  of  the  accident,  was  about 
17  years  of  age.  She  was  a  passenger  on 
tbe  train  for  Cushman  Park,  about  three 
miles  from  Lincoln.  She  was  in  the  last 
car  In  the  train,  and  was  sitting  in  about 
the  fourth  seat  from  the  front  end  of  tiie 
car.  The  train  was  crowded  with  passen- 
gers, there  b^ng  a  number  standing  In  tbe 
aisle  In  the  last  car,  back  of  defendant  in  er- 
ror. The  conductor  had  not  completed  gath- 
ering the  tickets  when  Cushman  Park  was 
reached,  and  did  not  go  out  of  the  car.  but 
trusted  to  the  brakeman  to  stop  and  start 
the  train.  The  defendant  seems  to  have 
arisen  from  her  seat   when   the  train 


stopped,  and  looked  bade  towards  the  rear 
end  of  tbe  car  as  thouf^  she  would  have 
gone  out  that  way,  but,  seeing  the  passage 
way  blocked  with  passengers,  she  went  out 
at  tbe  front  end  of  tbe  car,  alighting  after 
it  had  passed  the  platform,  and  was  very 
severely  injured.  If  the  plaintiff  In  errw 
Is  liable  the  Judgment  Is  not  excesrive^ 

But  It  is  said  titat  the  testimony  does  not 
support  the  aUegatims  of  the  petitlwL 

The  defendant  in  error  In  h.a  testimony 
says:  "I  got  on  tbe  train.  I  bought  my 
ticket  at  the  B.  ft  M.  depot,  and  got  on  tbe 
train.  I  had  not  rode  rerj  tat  until  the 
conductor  came  and  took  up  tbe  ttdcet  He 
said  something  when  he  took  up  the  ticket; 
he  seemed  vexed.  X  can't  stato  Jnst  what 
he  said,  but  he  said  be  did  not  see  why  peo- 
ple bothered  the  company  in  riding  such 
short  distancea;  he  did  not  see  why  tben 
were  not  teams  to  take  people  mch  short 
distances  In  the  country;  he  did  not  see 
why  people  should  bother  the  B.  ft.  U.  to 
stop  at  such  places  as  Cushman  Park,  be- 
cause there  was  no  station  tiiere.  That  was 
all  he  said,  and  I  did  not  tiiink  anything 
about  it,  as  I  have  heard  other  ladies  say 
lie  had  made  the  same  remarka  to  them. 
I  rode  until  I  got  to  Cushman  Park,  and. 
aa  I  got  to  Coahnuui*B  hous^— a  white 
house  this  aide  of  Oubman  Park—  Ques- 
tion. How  far?  Amwer.  I  should  think  it 
was  a  half  of  a  quarter  or  a  quarter  of  a 
mile.  I  raised  up  Just  about  like  that  Iwlt- 
ness  raising  up  in  chair  and  leaning  forward] 
to  look  out  towards  the  parte  to  we—  I 
expected  to  see  Mr.  Beemp's  Uttie  children. 
They  had  told  me  tiiat  day  that  my  brotiier 
had  been  sunstruck.  and  was  real  aide,  and 
that  tnis  the  reason  that  I  wanted  to  see 
him.  and  why  I  looked  out,  but  I  did  not 
see  them.  So  I  supposed  I  could  get  off 
all  ri^t.  So  when  the—  When  I  supposed 
the  train  had  stopped,  I  walked  out  to  the 
front  I  was  In  the  last  coach,  and  I 
walked  to  the  front  of  the  coach,  and  seen 
the  conductor  talking  to  some  one,  and  the 
aisle  seemed  to  be  filled  with  men  as  I 
looked  back  behind  me.  I  think  it  was 
about  the  fourth  seat  from  the  front,  and 
when  I  looked  behind  me  I  seen  he  was 
standing  there,  so  I  just  went  right  out.  Q. 
Which  way  did  you  go  out?  A.  The  frmt 
of  the  coach.  Q.  How  far  did  yon  sit  from 
the  front  door?  A.  About  three  or  four 
seats  back,  I  can't  remember  which,  I  think 
it  was  four.  I  went  out,  and  Just  as  I  was 
going,  before  I  opened  the  door,  I  looked 
througli  the  door,  and  I  could  sec,  throng 
the  glass  door,  the  brakeman,— I  could  tell 
it  was  the  brakeman  by  his  cap;  and  just 
as  I  got  out  I  looked  down,  and  I  seen  a 
platform  just  as  I  got  to  the  door.  I  don't 
remember  looking  towards  the  platform  any 
more.  I  rememl>er  looking  down  at  my 
feet  where  I  was  to  step.  I  stepped  one 
step,  and  as  I  stepped  the  other  step, — the 
wind  was  blowing  real  hard,— and  I  raised 
my  foot,  and,  as  I  stepped.  I  did  not  step 
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on  the  platform,  and  It  threw  me  to  the 
fn^und.  I  laid  there  until  some  one  come 
and  picked  me  up.  I  don't  remember  see- 
ing the  platform  after  I  took  the  second 
Slance  out  I  seen  the  step  when  I  stepped, 
and  then  I  stepped  right  off  In  the  air.  Q. 
AVhen  did  yon  first  discover  that  the  train 
was  moTlns,— that  Is,  if  it  was  mOTlng?  A. 
I  did  not  know  tliat  the  train  was  moving; 
did  not  realize  that  the  train  was  moving  at 
all.  I  supposed  it  had  stopped.  Q.  Had  It 
stopped  prior  to  this  time?  A.  They  said  it 
liad,  but  I  could  not  state  that  It  had.  I 
have  no  knowledge  of  It  stepping  whatever. 
So  I  was  picked  up,  and  the  train  went  on, 
and  I  remember  the  train  backing  back, 
and  I  remember  the  conductor  saying,  after 
tfacor  bad  carried  me  to  the  stUe,  he  said, 
If  I  had  known  yon  was  on  the  train,  and 
wanted  to  get  oH,  I  would  have  been  f^d 
to  have  helped  yon  off.'  He  seemed  to  be 
very  sorry  that  I  was  hurt  Q.  Did  the 
conductor  get  out  of  the  car  vrtien  the  train 
Bttqiped?  I  don't  mean  when  Hiey  backed 
np.  A.  Mo,  sir;  be  was  standing  rlg^t 
there  talking  to  the  men.  Q.  IMd  yon  not 
■ee  oilier  the  conductor  or  the  brakeman  oa 
the  platfbrmT  A.  No,  dr;  I  expected  one 
or  the  other  to  help  me  otF.  It  was  quite 
a  step;  but  I  remember  him  saying,  If  he 
had  known  It,  be  wonld  have  bem  glad 
to  help  me  off.  There  was  a  phystdan  on 
fbn  train  that  said  my  atikle  was  broken." 
On  croaHocainlnatUm  she  testUles:  "(^  What 
dlA  yon  have  In  your  hands?  A.  A  parsr 
•61;  tliat  la  all.  Q.  Did  yon  let  go  of  that 
ralUng?  A  Yes,  sir;  I  can't  say,  at  Gonieew 
I  Boppose,  as  I  BteppeA.  Yes;  I  let  go  of 
the  railing  Just  as  I  stepped.  Q.  Did  yon 
get  down  more  than  one  step?  A.  I 
stepped  one  step.  Yon  know,  th^re  Is  only 
two  steps.  Isn't  there;  that  is,  one  step,  and 
then  a  step  to  the  ground?  Q.  How  many 
steps  down  did  you  go  from  the  top?  A 
I  can't  remember  ttiat  Q.  Yon  took  hold 
of  the  railing  with  the  left  hand  and  got 
off  on  the  left-band  side  of  tte  train;  that 
la,  yon  took  bold  of  the  railing  next  to  the 
car?  A,  Yes,  air;  There  was  a  kind  of 
brass  i^eee  ther&  Q.  The  train  was  headed 
west,  and  yon  got  off  on  the  left-hand  side 
of  tbe  trahi,  towards  Cnsfaman  Pork?  A 
Yes;  the  side  that  fiices  the  gate.  I  don't 
remember  abont  the  direction.  I  am  al- 
ways tamed  around  abont  directions.  Q. 
What  I  mean  to  say  Is,  of  coarse  we 
know,  when  a  train  Is  going  ont  of  lincoln 
tiiat  way,  it  Is  going  west  A.  Yes.  sir.  Q. 
And  yon  got  off  on  tbe  left-hand  dde?  A. 
Yes,  sir.  Q.  When  yon  first  got  ont  there 
to  the  station,  did  yon  say  you  went  t>ack 
to  the  rear  end  of  the  cooch?  A.  No;  I 
raised  np,  and  looked  huck  to  the  rear  md 
<tf  the  coach,  as  I  showed  yon  a  while  ago. 
At  first  I  looked  out;  then  I  looked  up,  and 
seen  the  conductor  standing  there.  Q.  He 
was  back  at  the  rear  end,  taking  up  tickets? 
A  He  was  rii^t  in  the  c«iter,  or  near  the 


center,  of  the  coach,  talking  to  some  men, 
and  I  think  the  aisle  was  full  and  crowded 
with  men.  I  think  some  of  them  wen 
Bitting  with  their  feet  In  the  aisle.  He  was 
standing  there.  Q.  Is  It  not  a  fact  now, 
that  you  went  back  to  get  off  that  way,— 
yon  went  back  to  where  tiie  conductor  was,, 
and  saw  that  the  aisle  was  crowded,— and 
then  turned  and  went  to  the  front?  A. 
No,  sir.  Q.  Did  you  not  tell  the  conductor 
after  you  was  hurt?  A  No,  sir.  Q.  And  the 
other  people  that  were  there?  A.  No,  sir.  Q. 
What  did  you  mean  t>y  saying  that  you  bad 
no  knowledge  of  the  stopping  of  the  car?  A. 
I  said  I  supposed  the  train  was  stopped 
when  I  stepped  off,  and  that  I  did  not  know 
that  it  was  moving;  If  It  was  moving,  I 
did  not  know  tt  Q.  You  did  not  watt  long 
enough  to  see  whether  it  was  going  or  stand- 
ing stUl?  A  No,  sir;  I  supposed  it  had 
stopped,  because  I  had  only  got  to  the  out- 
side, and  I  thought  It  would  stop  long 
enough  to  let  me  off,  but  I  dont  know  that 
I  thought  anytlitng  abont  It,  only  I  think, 
now,  that  I  supposed  at  the  time  Qiat  it 
was  stopped,  and  I  stepped  off  In  the  air." 

A  disinterested  witness  who  was  near  at 
hand  testifies  that  the  train  did  not  stop  to 
exceed  40  seconds,  and  tt  appears  from  other 
testimony  tiiat  the  train  had  three  other  pas- 
sengers, who  evidently  were  near  the  door, 
or  on  the  platform,  and  had  alighted  from 
the  train,  and  It  apparently  had  started  again 
before  the  defendant  In  error  had  alighted. 
Tbo  testimony  shows  that  the  platform  at- 
Ooshman  Fnrtc  was  215  feet  In  length  and 
about  7  feet  In  width;  that  It  was  aulte  low 
down,  not  higher  than  the  rolls,  If  so  hl^; 
that  the  wind  was  blowing  quite  strongly,  so 
that  It  was  difficult,  apparently,  for  a  woman 
to  control  her  clothing.  The  testimony  of  the 
pifdntlff  below  appears  to  be  truthful,  and, 
fairly  construed,  amounts  to  this:  That  the 
train  stopped  at  Ouduian  Parte;  Omt  she 
had  been  Informed  that  her  brother  had 
been  afflicted  sunstroke;  that  she  was 
veiT  anxious  to  stop  at  the  Park,  and,  aa 
soon  as  the  train  stopped,  she  rose  np  from 
her  seat,  looked  back,  and  went  out  of  t'le 
front  end  of  the  coach  to  leave  the  car;  that  • 
she  exi>ected  the  train  to  stop  for  a  sufficient 
length  of  time  to  enable  the  passengers  to 
leave  the  train  without  undue  haste,  and  as 
she  started  down  the  st^  of  the  cor  she  saw 
the  platform,  but  was  carried  before  she 
alighted,  allbou^  she  was  not  aware  of  the 
faet  untn  she  feU.  It  Is  the  duty  of  the  con- 
ductor of  a  railroad  train  to  look  after  the 
passengers  tiiat  wish  to  get  on  and  off  at  the 
various  stations  along  his  line.  Ihomp.  Garr. 
Pass.  369.  He  represents  the  company;  Is  its 
authorized  agent  In  all  matters  connected 
with  the  rec^ving  and  dlschai^g  of  pas- 
sengers, as  well  as  the  subordinate  servant 
of  the  corporation.  The  company  recognizes 
this  obligation,  and  the  conductor  In  his  testi- 
mony, after  stating  that  the  stop  was  longer 
than  usual,— about  three  mUiutea  in  all.— says: 
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"Yes,  sir;  it  was  longer  than  usuaL  Question. 
\Vhy?  Answer.  On  aoooimt  of  the  train  be- 
ing orowded,  and  I  not  being  able  to  get  out 
and  see  the  passengers  get  off  myself;  but  I 
had  my  broke  man  do  it,  and  he  did  not  know 
when  they  were  all  off  exactly,  and  he 
thought  he  had  given  them  ample  time,  and 
did  not  see  any  more  coming,  and  he  started 
the  train.  Q.  About  how  many  passengers 
got  off  there,  do  you  know?  A.  I  think  thwe 
was  five.  Q.  Besides  this  girl?  A-  Foot,  I 
think,  beddes  this  glrL"  The  brakeman  did 
not  know,  he  says,  when  the  passengers  were 
all  off  exactly,  and  started  the  train.  This  is 
evidence  of  negligence.  Bucher  t.  Railroad 
Co.,  98  N.  Y.  128;  Wood  t.  Railroad  Co.,  48 
Mich.  370,  13  N.  W.  Rep.  779;  Brooks  t. 
Railroad  Co.,  135  Mass.  21;  Railroad  Co.  t. 
OnrtlB,  23  Wis.  152,  27  Wis.  158;  RaUroad 
Co.  T.  Kendrlck,  40  Miss.  374;  Imhoff  r. 
Railroad  Co.,  20  Wis.  S44;  Railroad  Co.  t. 
Statham,  42  Miss.  607;  Milliman  v.  Railroad 
Co.,  66  N.  Y.  642;  RaUroad  Go.  v.  Kllgore. 
32  Pa.  St  292;  RaUroad  Co.  t.  Farmalee,  51 
Ind.  42;  KeUer  t.  RaUroad  Co.,  27  Mtan.  178, 
6  N.  W.  Rep.  480;  Swlgert  t.  RaUroad  Co., 
75  Mo.  475;  Railroad  Co.  t.  Rector,  104  Dl. 
296;  Pennsylvania  Co.  t.  Hoagland,  78  Ind. 
203;  RaUroad  Co.  t.  Baddeley,  54  DL  19; 
FuUer  T.  RaUroad  Co.,  21  Conn.  557;  Davis 
V.  RaUroad  Co.,  18  Wis.  185;  Paulltsch  v. 
ItaUroad  Co.,  (N.  Y.  App.)  6  N.  B.  Rep.  577; 
2  Amer.  &.  Eng.  Enc.  hnw,  762. 

Had  the  conductor  In  this  case  done  his 
duty,  there  Is  reasonable  ground  to  believe 
no  acciuent  would  have  happened.  It  may 
be  said  that  the  conductor  delegated  his  au- 
thority to  the  brakeman,  and  that  for  tliat 
purpose  he  took  the  plaoe  of  the  conduotor. 
It  is  sufficient  to  say  that  the  proof  faUs  to 
show  that  the  plaintiff  saw  the  brakeman, 
except  at  a  distance.  She  did  see  the  con- 
ductor on  the  same  car  with  herself.  He 
found  fault  with  the  Inconvenience  of  stop- 
ping the  train  at  that  place.  He  had  taken 
up  her  ticket  but  a  short  time  before  the 
train  stopped,  and  it  was  his  duty  to  see  tliat 
she  was  permitted  to  safely  leave  the  train. 
The  train  evidently  stopped  but  a  short 
.  time,— not  long  enough  for  the  passengers 
to  alight  safely,  the  testimony  to  the  con- 
trary notwithstanding.  Where  a  conductor 
or  person  in  charge  of  a  train  gives  a  signal 
to  start  whUe  a  passenger  is  obviously  in  the 
act  of  getting  off  the  train,  the  company  wUl 
be  liable,  if  Injury  occurs.  2  Amer.  &  Eng. 
Knc.  Law,  763;  Swlgert  v.  Railroad  Co.,  75 
Mo.  475;  Bucher  v.  Railroad  Co.,  98  N.  Y. 
128;  Keathig  v.  RaUroad  Co.,  49  N.  Y.  673; 
MltcheU  V.  Railroad  Co.,  30  Ga.  22;  RaUroad 
Co.  V.  MiUa,  105  ni.  63;  Conner  v.  RaUway 
Co..  (Ind.  Sup.)  4  N.  E.  Rep.  443;  Eppendorf 
V.  RaUroad  Co.,  09  N.  Y.  195 ;  Nance  v.  Railroad 
Co.,  26  Amer.  &  Eng.  H.  H.  Cos.  223;  Straus 
T.  Railroad  Co.,  86  Ma  421;  2  Amer.  &  Eng. 
Enc.  Law,  762.  He  tesUfles,  In  regard 
to  the  plaintiff:  "Question.  Did  you  look 
out  to  see  whether  the  lady  got  off? 


Answer.  The  lady  was  a  molar  coatom- 

er  of  onn,  and  I  BoppoteA  die  knew 
enough  to  get  off  before  the  train  started. 
Q.  How  many  times  did  she  ever  ride  with 
you?  A.  A  d<^n  times,  I  guess;  not  leas 
than  a  dozen,  and  probably  more.  Q.  And 
you  thought  She  oould  take  care  of  hers^'r 
A.  Yes,  sir;  I  tbon^t  so."  Here  Is  a  aOt- 
confessed  negligence  on  his  part.  Here  was 
a  young  girl,  In  experience  bnt  little  more 
than  a  chUd,  so  far  as  appears  unaccustom- 
ed to  travel,  who  had  paid  her  fare  to,  and 
d^red  to  stop  at,  the  park;  yet  the  man 
who  had  just  taken  up  her  ticket,  and  whose 
duty  it  was  to  see  her  safely  on  the  platform, 
oonfeeses  that  although  In  the  same  ear  with 
h^,  and  but  a  short  distance  away,  he  did 
not  even  look  around  to  see  if  she  had  left  the 
car.  In  the  majority  opinion  great  stress  Is 
laid  upon  tiie  testimony  of  two  or  three  wit- 
nesses called  by  the  plaintiff  in  error  as  to 
thel^igthof  time  the  train  stepped.  The  con- 
ductor had  seven  or  ^^t  tickets  to  take  iq>. 
and  did  not  seem  to  have  completed  taking 
the  same  up  when  the  train  started,  yet  he 
testiflee  the  train  stopped  three  minutes,  and 
some  of  the  other  witnesses  for  the  plalntlfl 
in  error  testify  to  substantially  the  same 
facts.  That  tills  testimony  is  not  true  Is 
shown  by  all  the  circumstances  of  the  case. 
The  greatest  distance  any  passenger  Is  shown 
to  have  gone  from  the  train  when  It  started 
oould  have  been  traveled  In  much  leas  than 
a  minute,— probably  in  one  half  that  time. 
We  must  remember  that  these  witnesses  did 
not  have  any  particular  cause  to  note  the 
loigth  of  time  the  train  stopped,  some  or  all 
of  them  evidently  In  conversation,  and  prob- 
ably scarcely  conscious  of  the  stoiipage  of 
the  train;  yet  uptm  this  kind  of  testimony  it 
is  proposed  to  establish  a  preponderance  of 
the  evidence  against  the  verdict  The  num- 
ber of  witnesses,  where  they  have  equal 
means  of  knowledge,  and  are  supported  by 
all  the  droumstances  of  a  case,  no  doubt 
should  have  great  weight  In  arriving  at  a 
verdict;  bnt  ordinarily  testimony  Is  not  given 
weight  by  the  number  of  witnesses  ^o  tceti 
f y  to  a  particular  fact,  but  by  the  means  of 
knowledge  of  the  witness,  his  apparent  fair- 
ness and  freedom  from  uias,  and  the  support 
of  circumstances.  Thus,  a  passeaiger  who 
desires  to  stop  at  a  station,  and  rises  from 
his  seat  to  leave  the  train  as  soon  as  It  stops, 
will  know  much  more  about  what  he  did 
than  passengers  who  have  no  interest  In  the 
matter,  and  take  no  notloe  at  so  common  an 
occurrence  as  a  passenger  alighting  from  a 
train.  The  evidence  of  the  first  witness  Is 
positive  and  direct  whUe  that  of  the  other 
passengers  Is  negative  and  unreliable.  Now, 
in  the  case  at  bar  the  plaintiff  below  testifies, 
in  substance,  that  she  rose  from  her  seat  and 
went  out  of  the  front  door  of  the  oar,  which 
oould  not  have  taken  her  more  than  half  a 
minute,  and  In  this  she  la  corroborated 
by  the  circumstances  heretofore  spoken  of. 
But  there  1b  another  phase  of  this  oaae  which 
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Bbows  ne^gence  on  the  part  of  the  conductor 
and  employes.  In  all  porta  of  this  country 
the  role  Is,  when  a  tvaln  approaches  a  station, 
ttiat  a  brakeman  or  some  employe  of  the  com- 
pany appears  at  the  door  of  the  car  where 
ptoBcagen  are  ^pected  to  go  oat  and  an- 
nonnoea  the  name  of  the  station.  In  most 
oases  he  opens  the  door  as  the  train  stops, 
for  snch  passmseca  as  desire  to  leave  to  do 
■o.  In  this  case,  not  only  was  this  not  done, 
but  the  cooductor  from  the  back  part  of  the 
car  called  oat  the  name  of  the  station.  This, 
no  doubt,  had  a  tenden<7to  confuse  the  plaiii- 
tiff  below,  if  she  was  confused.  The  statitHi 
being  called  from  the  hind  end  of  the  car, 
and  no  one  appearing  at  the  front  end,  she 
would  be  exousable  If  she  supposed  that  she 
waa  expected  to  get  out  there.  Suppose 
either  the  conductor  or  brakeman  had  ap- 
peared at  the  front  end  of  the  oar  when  the 
train  stopped,  and  opened  the  door,  and  call- 
ed out  the  station,  it  Is  rery  evident  to  my 
mlud  that  this  accident  would  not  hare  iiai>- 
pened.  That  the  plaintiff  below  was  expected 
to  go  out  at  the  front  door  of  the  car  Is  shown 
from  uie  fact  that  the  brakeman  walked 
along  the  platform  from  the  hind  end  of  the 
car  to  the  front  end,  and  apparently  then 
signaled  the  eu^eer  to  start  The  testi- 
mony, as  I  understand  It,  shows  gross  and 
Inexcusable  negligence  on  the  part  of  the 
employes  In  control  of  the  train.  A  great 
deal  more  testimony  to  the  same  effect  could 
be  stated,  but  I  do  not  care  to  discuss  the 
subject  further.  It  is  very  clear  that  the 
testimony  fully  sustains  the  cause  of  action. 

2.  It  seems  to  be  admitted  tiiat  the  In- 
structions are  predicated  on  the  proof,  and 
therefore  ttiey  need  not  be  set  out  at 
length. 

8.  In  regard  to  the  injury  a  number  of 
affidavits  were  filed  by  the  plaintiff  in  error 
In  support  of  a  motion  for  a  new  trial,  in 
which  It  is  stated,  in  substance,  that  the 
verdict  is  excessive  by  reason  of  the  inju- 
ries not  being  severe.  These  affidavits  are 
exceedingly  vague  and  indefinite,  and  charge 
generalities  and  not  specific  facts.  Dr. 
Grim,  who  had  attended  the  defendant  in 
error,  testified  on  the  trial  as  follows: 
"Question.  I  will  yon  to  describe  what 
the  injuries  were?  Answer.  The  left  ankle 
bore  evidence  of  having  fteea  sprained; 
that  Is,  It  was  tender  on  the  aides,  and 
was  discolored  about  the  ankle,  and  for  a 
distance  of  about  five  inches  up  the  outer 
ilde  of  the  leg.  The  p<^t  of  grenteat 
tenderness,  however,  was  two  and  one  half 
Inches  abor»the  ankle  btme  on  the  onter  ride 
of  tbB  leg.  At  ttiat  point,  an  preasure, 
there  was  ozqidBlte  teodemeaB  to  the  bone, 
going  to  rihow  that  the  bone  was  cracked, 
or  .partially  fmctured,  about  two  and  one 
half  tnchee  above  the  external  malleoleus, 
or  the  smaller  of  the  two  bones  of  the 
ankle.  If  she  attempted  to  bear  wdght  on 
the  foot,  the  foot  turned  in  so  that  the 
ankle  was  not  Ann  at  alL  The  oflier  In- 
JuileB  that  she  complained  of  at  tiiat  time 


was  some  pain  near  the  spinal  column  In 
tbe  lower  port  of  the  back,  and  she  was 
also  quite  sick  at  her  stomach.  The  In- 
Jury  of  the  spine,  at  tiiat  time,  I  did  not 
give  any  special  examination,  as  I  was 
called  to  see  the  ankle  and  dress  it  I  put 
a  water-glass  dressing  on  the  leg,  which 
remained  for  two  or  three  weeks,  and  was 
then  taken  off.  I  think  that  covers  the 
ground  of  the  first  examination.  Q.  I  was 
going  to  ask  you  how  you  knew  that  the 
bone  was  broken.  A.  In  examining  tbe 
bone  the  first  thing  that  drew  my  attention 
to  it  was  the  pain  In  one  spot.  The  dis- 
coloration also  pointed  to  a  severe  injury 
having  taken  place  there  at  a  previous  date. 
Then  I  placed  my  thumbs  on  the  bone,  and 
grasped  the  limb  firmly  and  pressed  with 
the  thumbs,  and  the  bones  would  ^ve  to- 
gether, and  took  the  other  limb,  ^d  it  did 
not  give  to  any  such  extent,  showing  that 
the  bone  was  not  strong  as  the  one  on 
the  oi^osite  side.  If  the  bone  had  not 
been  fractured  It  could  not  give.  Q.  What 
kind  of  a  fracture  was  it?  A.  A  green- 
stick  fracture.  Q.  Why  do  you  call  It  a 
greenHBtick  fracture?  A.  Because  the  bone 
was  not  fractured  clear  across,  so  as  to 
cause  displacement.  It  Is  the  kind  of  frac- 
ture that  you  have  if  you  bend  a  twig,  and 
the  fibers  break  on  one  side  and  bold  on 
the  other.  Q.  Did  you  make  any  other  ex- 
amination afterwards  as  to  the  spine?  A. 
I  was  called  a  month  later  or  so  to  see 
her  on  account  of  her  spine.  Q.  Tell  the 
Jury  what  observations  you  made,  and  what 
examinations  you  made,  In  regard  to  tiiat 
Injury.  A.  The  patient  was  complaining 
of  a  great  deal  of  pain  In  the  lower  two 
thirds  of  the  spine,  and  with  difficulty  in 
walking.  The  pain  was  so  severe  that  it 
bothered  her  about  locomotion.  At  that 
time  I  was  called  to  give  an  opinion  as  to 
whether  a  cautery  would  give  her  relief. 
Q.  Explain  what  a  cautery  is.  A  The 
cautery  used  is  a  piece  of  platinum  heated 
to  white  heat  by  means  of  ben^e  blown 
throu^  it,  so  that  this  white  heat  would 
strike  the  back  probably  40  times  l^tiy, 
so  as  not  to  destroy  the  skin  deep,  but  to 
destroy  the  onter  part  of  the  skin  and  pro- 
duce irrltattoa  Tbe  pressure  on  the  spbuil 
processes,  that  la,  tlie  tlpa  of  the  back- 
bone, showed  maiks  {tf  tenderness.  I  was 
informed  by  her  attending  physldan  that 
this  operation  ma  f<^wed  a  great  deal 
of  reU^  but  I  did  not  see  her  again  for 
two  montha,  or  not  to  her  again 

carefully.  Q.  Go  on  and  state  wbat  ezam^ 
Ination  you  made  subsequent  to  that  time. 
A  The  next  thoe  I  was  called  was  about 
the  middle  of  October,  or  some  three 
months  after  the  time  when  I  first  saw  her. 
At  that  time  she  waa  confined  to  lite  bed, 
and  on  bdng  assisted  out  of  the  bed  Aft 
could  not  walk  without  catching  hold  of 
something.  She  was  then  replaced  in  the 
bed,  and  the  bedclothes  thrown  back  over 
the  lower  extranltlea  in  such  a  way  as  to 
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prerent  her  eyem  from  leelng  what  manlpa-' 
Ifttlms  I  might  maka.  I  then  took  Bome 
sted  pointers  which  ve  use  tor  dlscoTerlng 
vhe^er  a  prason  has  the  natural  8«iBe 
of  feeling  pain,  and  found  that  she  could 
not  tell  whether  I  had  one  jot  two  points 
on  any  part  of  the  leg  below  the  knee, 
and  I  also  forced  the  points  of  the  pointer 
completely  through  the  akin  without  any 
Qlnchlng  or  any  sense  of  pain  or  reflex 
action  on  her  part  I  continued  the  exam- 
InatiM,  going  above  the  knee,  and  when 
about  half  way  between  the  knee  and  the 
hip,  or  on  one  side  of  the  thigh,  she  began 
to  show  some  sign  of  sensation.  A  like 
sensation  extended  Just  above  the  middle 
of  the  hip,  but  beyond  that  point  the  sensa- 
tion increased  rapidly,  so  that  by  the  time 
I  reached  the  region  of  the  waist  the  sen- 
sation was  about  normal.  The  tenderness 
of  the  spine  extended  up  to  about  the  neck. 
The  entire  region  of  the  entire  spinal 
column  was  tender,  especially  on  pressure 
of  the  finger.  I  again  applied  the  cautery 
from  the  neck  dear  down  the  whole  length 
of  the  column.  I  saw  ber  again  In  about 
a  week,  and  repeated  the  operation,  and 
again  about  ten  days  later.  At  each  sub- 
sequent cauterization  I  found  the  patient 
Improved,  so  that  at  the  third  one  she  was 
able  to  walk  fairly  well,  and  the  sensation 
was  nearly  normal  In  the  lower  extrem- 
ities. From  that  time  I  have  seen  ber  at 
periods  varying  from  two  weeks  to  three 
or  four  months  up  to  the  pres«it  time.  I 
have  repeated  the  cauterization  at  various 
times.  Sometimes  tbe  reUef  would  extend 
over  three  or  four  months,  and  sometimes 
not  so  long  as  that  The  sensation  of  the 
limbs  has  l>ccn  about  normal  since  the  third 
or  fourth  cauterization,  but  the  tenderness 
of  the  spine  has  never  completely  disap- 
peared. Q.  I  would  like  to  ask  you  If, 
when  a  person  receives  a  concussion  of  the 
spine,  it  Is  always  mnuifested  Immediately? 
A.  Symptoms  may  be  manifested  Immedi- 
ately in  a  severe  concussion;  on  the  other 
hand.  It  may  be  several  weeks  before  any 
symptoms  appear.  Q.  Wliy  Is  that?  A. 
The  hurt  may  be  Inflamed,  and  the  Injury 
which  gave  rise  to  the  Inflammation  may  not 
be  severe  enough  to  cause  the  patient 
much  Inconvenlmce  at  the  time,  but  tbe 
coagulation  of  the  blood  may  continue  to 
work  Injury  to  the  case  from  that  time  on. 
Q.  \Vhen  was  the  last  time  you  examined 
the  plaintiff?  A.  I  should  say  about  four 
to  six  weeks  ago."  The  affidavits  do  not 
dispute  this  testimony,  and,  in  addition  to 
being  cumulative,  are  wholly  Insufficient 

In  the  majority  opinion  the  rules  as  to 
negligence  and  gross  negligence  as  hereto- 
fore established  by  this  court  are  approved, 
while  the  decision  Itself,  in  my  view,  prac- 
tically overrules  both.  In  a  case  like  that 
under  consideration  the  testimony  should  be 
■ubmltted  to  the  Jury.  If  a  court  assumes 
to  take  testimony  of  tbls  kind,  where  tbe 
pKlndpal  question  Is  the  credlUllty  of  a  wlt> 


neaa,  away  tnm  tbe  jmy,  and  pais  upon 
Its  sQfflcleiu7,  Uie  proTMoa  ot  oar  oonatltD^ 
tlon  that  "all  courts  shall  be  opeDt  and 
every  pets(»i,  tor  any  InJnxy  done  him  In 
his  lands,  goods,  person,  or  reputation, 
shall  have  a  remedy  by  due  course  of  law 
and  Justice^  administered  without  denial  or 
delay,"  is  a  glittering  generality,  meaning- 
less verbiage  of  no  force  and  effect  Bat 
I  think  we  have  not  yet  reached  that  point 
I  b^eve  this  is  a  meritorious  case,  where 
the  plaintiff  below,  without  her  fault,  sus- 
tained severe  and  lasting  injuries,  and  that 
she  Is  fflitltled  to  compensation  for  the 
same..  Many  other  reasons  could  be  ^ven 
why  this  Judgmrait  should  not  be  reversed, 
but  because  of  the  great  length  of  this  opin- 
ion they  will  be  omitted.  I  fear  the  general 
rule  established  will  be  productive  of  great 
injustice,  not  only  In  this  case,  bnt  gener 
ally.  In  my  view  the  Judgment  la  fully 
supported  by  the  evld«ice,  and  should  be 
affirmed. 


GEORGB  V.  BDNBT  et  ox. 
(Supreme  Court  of  Nebruks.   April  11, 1893L) 

Uaskisd  Woms^t— Lubiutt  turn  Hscsisuixs — 

Plbadinos. 

1.  Under  the  provisions  of  section  1,  o.  63, 
Comp.  St.,  which  declares  "that  all  property  of  a 
married  woman  not  exempt  hr  law  frcnn  sale  on 
execution  or  attacbment  shall  be  liable  for  tbe 

f ayment  of  all  debts  contracted  for  necessaries 
urnlshed  the  family  of  said  married  woman  after 
execution  against  ber  husband  for  snob  Indebted- 
noBB  has  been  returned  ansatiafled, "  the  wife  is 
in  fact  snre^  tor  her  husband,  and  Judgment  most 
be  recovered  against  ber  before  her  separate  es- 
tate can  be  levied  upon  and  sold  for  snon  uece^ss- 
ries. 

9.  If,  from  the  facts  stated  in  a  petition.  It  i^^ 
pears  that  the  plalnUff  Is  entitlBd  to  any  relief,  a 
general  demurrer  will  not  Ita 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  BoAUo  coun- 
ty; Humor,  Judge. 

ActiuQ  by  Abby  M.  George  against  T.  Ed- 
ney  and  wife  to  subject  the  property  of  tlie 
wife  to  tbe  [uiyment  of  a  Jndgmoit  against 
the  husband.  There  was  Judgment  dismiss- 
ing the  complaint,  and  plaintiff  api»eala.  Re- 
versed. 

Greene  &  Hosteller,  for  appdlant  F.  L. 
Huston  and  Bvana  ft  Thompson,  for  w>d- 

lees. 

MAXWELL.  0.  J.  A  general  demurrer  to 
the  petition  was  sustained  In  the  court  be- 
low, and  the  action  dismissed.  The  pe- 
tition Is  as  follows:  'The  plaintiff  complains 
of  the  said  defendants,  and  soys  that  said  de> 
ffflidants  are  husband  and  wife;  that  on  the 
17tfa  day,  of  December,  1880,  plalntlfl  ob- 
tained a  Judgment  agajnst  the  sold  T.  Ed- 
ney  in  the  court  of  Jamee  Nlohola,  jostlce  of 
the  peace  in  and  for  Buffalo  county,  for  the 
sum  of  |200;  that  said  Judgmoit  was  for 
necessaries  furnished  by  plalntUTs  hwAund. 
T.  Q.  George,  to  sidd  T.  Edney,  and  used  In 
■aid  family  of  T.  Bdn^;  ttiat  said  account 
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was  dtilj  oRBlgned  to  this  plaintiff  before 
the  action  was  commenced;  tbat,  after  the 
rendition  of  said  Judgment,  plalntitt  pro- 
cured on  execution  to  be  Issued  asainst  T. 
Gdney,  which  said  execution  was  placed  In 
the  bands  of  G.  A.  Cutting,  a  <-onstable  In 
said  county,  and  was  by  him  returned  un- 
satisfied, for  the  reason  that  do  goods  or 
diattels  or  other  property  of  said  defendant 
oould  be  found  on  which  to  lery;  that  said 
defendant  T.  Edney  has  no  real  estate  or 
other  property  on  which  a  levy  can  be  made 
In  the  state  of  Nebraska;  that  said  defend- 
ant Ida  M.  Edney,  the  wife  of  the  said  de- 
faidant  T.  Bdney,  Is  the  owner  In  fee  of  the 
following  real  estate,  situated  In  the  county 
of  Buffalo  and  state  of  Nebraska,  to  wit: 
The  north  half  of  lots  326  and  327  In  School 
Section  addition  to  the  city  of  Kearney, 
Neb.  Plaintiff  therefore  prays  the  conrt 
that  nld  Jodgment  be  declared  a  lien  upon 
said  real  estate,  and  that  the  said  land  may 
be  sold  to  satibi^  same,  and  for  such  other 
and  further  r^^  as  may  be  just  and  eq- 
uitable/* 

Section  1,  c.  63,  Oomp.  St.  provides  "that 
the  property,  real  and  personal,  which  any 
woman  in  this  state  may  own  at  the  time  of 
her  marriage,  and  the  rents.  Issues,  profits, 
or  proceeds  thereof,  and  any  real,  personal, 
or  mixed  property  which  shall  come  to  her 
by  descent,  devise,  or  the  gift  of  any  per- 
son except  her  husband,  or  whldh  she  shall 
acquire  by  purchase  or  otherwise,  shall  re- 
main her  sole  and  separate  property,  not- 
withstanding her  marriage,  and  shall  not  be 
subject  to  the  disposal  of  her  husband,  or 
lloUe  for  his  debts:  provided,  that  all  prop- 
erty of  a  married  woman  not  exempt  by  law 
from  sale  on  execution  or  attachment  shall 
be  Uable  for  the  iMiyment  of  all  debts  con- 
tracted for  necessaries  furnished  the  t&m- 
ily  of  said  married  woman  after  execution 
against  the  husband  for  such  indebtedness 
has  been  returned  tmsatlsfled  for  want  of 
goods  and  chattels,  lands  and  tenements 
whereon  to  levy  and  make  the  same."  In 
other  words,  the  wife  Is  made  surety  for  her 
husband  for  the  paym«it  of  all  "necessa- 
ries furnished  the  family  of  said  married 
woman."  She  is  to  be  treated  like  any  oth- 
er surety,  and  must  have  her  day  In  court 
before  a  Judgment  can  be  recovered  against 
her.  She  may  be  able  to  show  that  the 
goods  furnished  were  not  necessaries  for  the 
family,  or  that  they  were  sold  upon  the 
exclusive  credit  of  her  husband,  or  she  may 
plead  and  prove  any  fact  that  will  show  her 
exemption  from  liability.  This  being  so, 
her  property  cannot  be  subjected  to  the  pay- 
ment of  the  claim  until  Judgment  is  recov- 
ered against  her.  The  petition,  however, 
does  not  entirely  fall  to  state  a  cause  of  ac- 
tion. It  does  appear  that  Judgment  was  re- 
covered against  the  husband  for  necessaries 
for  the  family;  that  an  execution  has  been 
Issued  thereon,  and  returned  tms.itlsfled ;  that 
Ida  M.  Sdney  is  the  wife  of  T.  Kdney,  and 
poneases  the  property  described  which  It 


la  in  effect  alleged  Is  not  memst  TbSa  be- 
ing so,  a  general  demurrer  win  not  lie.  It 
does  appear  tiut  the  plaintiff  Is  entitled  to 
some  relief  from  the  defendants,  and  there- 
fore it  must  be  OTttioled.  The  petition  ipuat 
be  amended,  however,  and  Jndgmt>at  sought 
against  the  wife.  Our  attratlon  has  been 
called  to  the  case  of  Frost  v.  Parker,  (Iowa,) 
21  N.  W.  Hep.  507,  where  Judgment  was  re- 
covered against  the  huslmnd  alone  for  neces- 
saries furnished  to  the  family,  and  an  exe- 
cution returned  tmsatlsfled,  whereupon,  with- 
out a  Judgment  against  the  wife,  her  propcr- 
ty  was  subjected  to  the  paymoit  of  the  Judg- 
ment The  Iowa  statute  is  somewhat  broad- 
er than  ours,  but  we  are  unable  to  assent 
to  the  reasoning  In  that  case  or  the  conclu- 
sion reached.  The  wife  certainly  occupied 
the  relation  of  surety  for  her  husband,  and 
was  entitled  to  make  any  defense  In  her  ta.- 
vor  that  was  then  In  existence  This  she 
seems  to  have  been  denied,  whldi  la  a  wide 
departure  from  the  Just  ndee  that  generally 
prevail  In  that  able  cotirt  The  Judgment  of 
the  district  conrt  Is  reversed,  and  the  otuse 
remanded  for  further  proceedings.  The  oth- 
er jui^^  omcar. 


FIRST  NAT.  BANK  OP  DBNVSR  v.  SCOTT. 

(Supreme  Court  of  Nebraska.  April  11,  tS98.) 

Bill  of  Sals— Pbofsktt  hot  Ikclvdeo— Uni- 
suNO  or  PaopBBTr— Habmliss  Errob. 

1.  The  owaer  of  a  mill  execated  a  bill  of  lala 
to  a  bank  on  a  large  qasotity  of  flour,  feed,  aad 
other  property  in  the  mill.  Prior  to  the  eiecu- 
tloQ  of  the  bill  of  wle,  the  mill  owner  had  ordered 
Bflveral  cars  of  wheat  from  a  warehooumao  In 
SQotbsr  county,  and  one  oar  so  orderad  wasshlpped 
one  day  after  the  execution  of  the  bill  of  sale,  and 
two  days  thereafter  received  at  the  mill,  and  a 
portion,  or  all,  groand  Into  flour,  and  mixed  with 
the  stock  in  the  mlU.  Htld,  that  In  oo  event  did 
the  bill  of  sale  cover  that  wheat,  and  the  person 
who  claimed  to  be  the  owner  of  the  mill  was  liable 
for  the  value  of  the  wbeat 

8.  Where  the  proof  on  the  essential  facts  in 
the  case  Is  practically  undisputed,  and  the  verdict 
conformB  to  the  proof,  tLe  verdict  will  not  be  set 
aside,  even  If  some  of  the  lastmctions  «e  not  en- 
tire^ accurate. 

a.  Where  personal  property,  such  as  wheat, 
has  been  delivered  to  a  mill,  and  wrongfully  oon- 
verted  into  flour,  and  stored  with  other  Sour  bo- 
loagiug  to  the  mill  owaer,  the  owner  of  the  wheat 
will  be  entitled  to  such  portion  of  the  floor  as  the 
Theat  would  probably  produce. 
(Syllabus  by  the  Court) 

Error  to  district  court*  Webster  coantjr; 
Cochran,  Judge. 

Action  of  replevin  by  the  First  National 
Bank  of  Denver  against  Henry  O.  Scott  to 
rocover  a  quantity  of  flour  and  feed.  There 
was  Judgment  for  defendant,  and  plaintiff 
brings  eiTor.  Affirmed. 

J.  S.  Gilham  and  Case  ft  McNeny,  for 
plaintiff  In  error.  St  Glair  ft  Utf  he^,  for 

defendant  In  error. 

&1AXWELL,  ax  On  the  2l8t  of  Decem- 
ber, 1888,  the  Red  Cloud  Milling  Company 
executed  a  bill  of  sale  to  the  plaintiff  In 
error  on  *'aU  the  flonr.  feed,  numt*  and  gralo 
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of  all  kinds,  mannfiictiired  and  munannf&c* 
tm-ed,  now  In  the  mill,  elevator,  cribs,  ond 
warehouse  of  the  Red  CSoud  MllUns  Oom- 
paz^  at  Red  Cloud,  Nebraska,  100  head 
of  jiteers,  oows,  and  calves,  now  In  the 
feed  yards  of  the  said  mlllli^  company,.  <Hie 
span  of  black  mares,  one  set  of  double 
harness,  me  lumber  wagon,  all  grain  on 
tradE  at  Red  Cloud,  Nebr."  At  the  time 
this  bill  of  sale  was  executed  there  were 
about  60  tons  of  flour,  and  a  large  amount  of 
bran  and  feed,  in  and  atta<Aied  to  the  mill. 
There  seems  to  have  been  no  Immediate 
change  of  possession.  Prior  to  the  execu- 
tion of  the  bill  of  sale  the  mUlli^  company 
had  ordered  several  cars  of  wheat  from  the 
defendant  in  error,  and  on  the  22d  of  that 
month  one  car  was  shipped  1^  him  to  tlie 
mHUng  company  from  Axtell,  Neb.,  and  was 
rec^ved  on  December  24th  of  that  year, 
and  a  portion,  at  least,  was  ground  Into 
flour,  and  mirod  wifli  the  other  flour  stored 
In  the  min,  and  the  like  mixture  seems  to 
have  been  made  of  the  wheat  The  defend- 
snt  in  error  thereupon  commenced  an  action 
by  attachment  against  the  milling  company 
to  recover  the  value  of  the  oar  of  wheat, 
viz.  619  5-6  bushels  of  wheat  at  90  cents  per 
bushel,  amounting  to  I5S7.8D.  The  return 
of  the  sheriff  on  the  order  of  attachment 
Is  as  follows:  "Dec.  29th,  18Sa  Received 
this  order,  and,  according  to  the  command 
thereof,  I  did  on  "Oie  same  day,  at  11  o'clock 
A.  M.  In  the  presence  of  H.  H.  Bckman  and 
Wesley  Street,  two  credible  persons,  resi- 
dents of  the  county,  attach  the  following 
goods  and  chattels,  to  wit:  About  800 
bushels  of  wheat,  valued  at  80c.,  9240; 
1,050  50-lb.  sacks  of  R.  a  flour,  $1.37^ 
(1,443.75;  20  60-lb.  sacks  of  White  Loaf 
at  91.62^,  932.50;  130  50-lb.  sacks  of  New 
Deal  at  $1.00  per  sack,  fl30,— and,  after  ad- 
ministering an  oath  to  sold  H.  H.  Eckman 
and  Wesley  Street  to  make  a  true  Inven- 
tory and  valuation  of  said  property  In  writ- 
ing, I  then  made  an  Inventory  and  appraise- 
ment of  said  property,  which  Is  herewith  re- 
turned. I  also  on  the  same  day  delivered 
to  said  defendants  the  Red  Cloud  Milling 
Co.,  by  Dwlght  Jones,  Presld^t,  &  R.  D. 
Jones,  Secy.,  a  certified  copy  of  this  writ. 
After  getting  1,200  sacks  of  fiour  I  released 
all  wheat,  and  It  was  turned  back  to  Dwlght 
Jones,  president  of  the  Red  Cloud  Milling 
Co.  H.  C.  Scott,  Sherlfr.  By  J.  C.  Warner, 
Dept."  The  plaintiff  In  error  thereupon 
brought  an  action  of  replevin,  and  reclaimed 
the  property. 
The  defendant.  In  answer  to  the  petition. 

alleged  "that  on  or  about  the    day  of 

183-  the  Red  Clond  Milling  Co.,  a  corpora- 
tion organized  and  doing  business  In  and 
under  the  laws  of  the  state  of  Neb.,  was 
Indebted  to  A.  O.  Scott  &  Son  In  the  sum 
of  $1,000.35,  In  a  cause  of  action  arising 
upon  the  purchase  by  sold  Red  Cloud  Mill- 
ing Oo.  of  a  quantity  of  wheat  of  the  said 
A.  G.  Scott  &  Son.  and  on  said  last-named 
date  tho  said  A.  G.  Scott  ft  S<xi  commaioed 


an  action  by  attadiment  against  tiie  said 
Red  Caoud  Milling  Co.  in  the  district  court 
of  Webster  county.  Neb.,  and  caused  an 
order  of  attachment  for  the  sum  of  $1,000.«S 
to  be  Issued  in  said  cause,  and  delivered  to 
the  defoidant  aforesaid,  as  sheriff,  to  levy; 
that  under  and  by  virtue  ot  said  order  of 
attachment,  and  in  pursuance  of  the  oom- 
mand  thereof,  the  def«idant,  bM  such  sber^ 
iff,  levied  upon  1,060  sacks  c€  wheat  floor 
'Red  Clond  Brand,*  20  sadcs  of  wheat  floor 
'White  Loaf  Brand,'  and  130  sacb  of  wheat 
flour  'New  Deal  Brand/  bdng  the  goods 
and  diattds  mentioned  In  said  petition  here- 
in, and  took  the  same  into  his  custody;  that 
siUd  flour  was  at  the  time  vt  said  levy,  and 
still  Is,  the  sole  pn^rty  of  the  ssld  Red 
Cloud  Mining  Co.,  and  was  liable  to  be 
levied  npon  for  the  satlsfiictlon  of  said  debt, 
and  taken  under  said  order  of  attachment 
ftnr  the  saflseactlon  of  the  same;  tbat  said 
action  is  still  pending  and  undecided  in  said 
district  court;  that  the  defendant,  imd« 
and  1^  virtue  of  said  writ  of  attadtment, 
hdld  the  possesrion  of  said  flour  until  on  w 
about  the  27^  day  <xC  Blarch,  1889,  when 
the  same  was  takea  from  his  posaesdmi 
and  custody  by  O.  Sdiem^k,  conmer  of  said 
Webster  coimty.  Neb.,  by  virtue  of  a  writ 
of  replevin  In  this  action.  Wherefore  de- 
fendant prays  a  return  of  said  goods,  or, 
if  a  retnm  cannot  be  bad,  then  for  the 
value  thereof  to  the  extrait  of  said  order 
of  attadimoit,  to  ^t,  91>00a85,  with  Inter 
est  and  costs  of  suit."  Oa  the  trial  of  the 
cause  the  Jury  returned  a  verdict  In  favor 
of  the  defendant  in  error  for  the  sum  of 
9557.85  and  1  cent  damageSL  Th^  also 
found  the  valiw  of  the  property  levied  npon 
was  91*200. 

1.  A  number  of  objectifnis  are  made  on  be- 
half of  the  plaintiff  in  error  to  cme  of  the 
Instructions.  In  our  vievf,  however,  tilese 
objections  are  not  material,  as  It  Is  evld^t 
that  the  verdict  is  the  only  one  that  should 
bo  rendered  under  the  proof.  It  Is  deariy 
shown  that  a  car  of  wheat  containing  6,195 
bushels  was  received  and  placed  in  the 
mill  after  the  bill  of  sale  was  executed. 
This  was  not  covered  by  the  bill  of  sale, 
and  therefore  the  party  using  It  Is  liable 
for  Its  value.  The  plaintiff  In  error  claims 
to  have  been  tn  possession  of  the  mill,  and 
was  running  It,  when  the  wheat  was  re- 
ceived, and  therefore  Is  liable  for  the  same, 
and  the  jury  so  found.  The  case  la  sim- 
ple, and  did  not  require  a  volume  of  instruc- 
tions for  the  guidance  of  the  Jury.  Judg- 
ment was  rendered  In  the  attachment  case 
in  favor  of  the  defendant  In  error  be- 
fore the  trial  In  this  case  took  place,  and 
9347.50  appears  to  have  been  realized  from 
the  property  attached  therein.  The  Judg- 
ment on  the  attachment  In  favor  of  the  de- 
fendant in  error,  and  against  the  milling 
company,  was  for  the  sum  of  91*029.35  and 
costs,  from  which  the  sum  of  9347.50, 
amount  due  from  garnishees.  Is  to  be  de- 
ducted.  The  Jury  In  the  case  at  bar.  bow- 
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ever,  fonnd  tlutt  as  sgainst  the  plaintiff  In 
error  the  recovery  should  only  be  tor  the 
TBlue  of  the  car  of  wheat. 

2-  Objections  are  made  to  a  general  levy 
of  the  attachment  upon  the  property  of  the 
plaiutift  in  error.  We  do  not  care  to  impute 
wrung  motives  to  the  plaintiff  In  error  In 
ai'pi-oiirlatlng  the  wheat  'Where  a  confu- 
siuu  of  goods  1b  made  fraudulently,  by  one 
who  owns  a  part  thereof,  and  after  being 
made  It  la  impossible  to  identify  or  appor- 
tion the  property  of  each  owner,  the  one 
not  at  fault  will  be  entitled  to  the  wbide. 
Tilts  is  upon  the  principle  that  a  party,  by 
wrongfully  mixing  the  goods  of  another, 
cannot  thereby  deprive  the  other  of  his 
property,  or  profit  by  his  own  wrong. 
Therefore,  it  bdng  ImpossiUe  to.  separate 
the  mass,  he  must  lose  the  whole.  Jewett 
T.  Diinger,  30  N.  J.  Eq.  291.  But  forfei- 
tures are  not  farored  In  law,  and  it  must  be 
an  extreme  case  that  will  justify  the  taking 
of  the  property  of  one  person,  and  giving  it 
to  another.  Whenever  It  Is  iwsBlble,  tbrae* 
fbre,  to  make  a  divtalmi  of  the  property, 
and  give  to  each  one  his  share,  a  court  will 
moke  soch  divtM<nL  Thus  In  Ghandl^  v. 
De  Graff,  2S  Mhm.  88,  where  the  phdntlff 
d^vered  to  the  defendant  about  20,000  raU- 
road  ties  in  excess  of  the  contract,  which 
the  defendant  refused  to  aecept,  but  had 
mingled  the  same  with  those  which  were 
accepted  so  that  they  were  nndlstlngnlah- 
able,  the  plaintiff  was  p^mltted  to  take 
out  of  the  mass  of  the  ttea  the  number 
of  such  excess.  The  same  rule,  in  snb- 
stance,  was  ai^lied  in  Stone  t.  Qnaale. 
<Mimi.)  20  N.  W.  Rep.  826;  Arthur  t.  Ran- 
way  Co.,  61  Iowa,  048,  17  N.  W.  Rep.  24; 
Inglebri^t  t.  Hammond,  IB  Ohio,  837.  Al- 
though fhe  cMiTersion  of  the  wheat  to  flour 
vras  made  without  the  amsent  of  tiie  de- 
fendant In  error,  yet  the  property  fai  its 
changed  form  la  susceptible  of  a  fSalr  divi- 
sion, and  this  seems  to  have  been  made  by 
tb»  jury.  The  propwty  b^ng  susceptible 
of  an  equftMile  dlvMon,  and  being  so  divid- 
ed, the  plaintiff  In  error  has  no  cause  of 
complaint  The  Judgment  ts  rlg^t,  and  la 
alBrmed.   The  other  judges  concur. 


BARKER  V.  AVERY  et  aL 

(Supreme  Court  of  yebrasko.   April  11,  189S.) 

QtnBTixo  Title — Foroebt  of  Dbbo— Evidbnos — 
CeKTtrioATK  or  Ackkowlbdqhbnt  —  Ihpkach- 

MENT  OF. 

1.  lo  an  action  to  set  aside  a  deed  as  a  forgery, 
the  deed,  tofrelher  with  aalgnatDreof  the  grantor, 
which  was  admitted  to  be  genuine,  and  receiTed 
la  evidence,  were  examined  through  a  microscope, 
and  the  signature  of  the  grantor  to  the  deed  held 
to  be  Kenuine. 

3.  The  oral  testimony  tended  to  prove  that  the 
deed  was  genuine. 

3.  Where  a  deed  is  acknowledged  la  due  form 
before  a  proper  offlcer.  It  can  be  unpeached  only 
by  clear,  convincing,  and  satisfactory  proof  that 
the  certificate  la  false  and  fraudulent. 
(Syllabus  by  the  CourL) 


Appeal  from  dlstrlet  court.  Hall  coonty; 
Harrison.  Judge. 

Action  by  Eva  O.  Barker  against  Henrietta 
B.  Avery  and  others  to  quiet  title.  There 
was  judgment  dismissing  the  action,  and 
plaintiff  appeals.  Affirmed. 

Steele  Bros,  and  John  E.  Kavanaugfa,  for 
appellant  W.  A.  Fiince  and  T.  J.  Doyle,  for 

appellees. 

MAXWELL,  0.  J.  Ttta  la  an  actl<ni  to 
<iniet  the  title  to  lots  4  and  6,  In  block  22,  In 
Bussell  Wheeler's  addition  to  Grand  Island. 
The  plaintiff  contends  that  a  deed  for  the 
above  lots,  signed  in  her  name,  and  acknowl- 
edged before  one  Geron,  a  notary  public,  Is 
a  forgery.  This  Is  denied  by  the  defendants. 
On  the  trial  of  the  cause  the  court  found  the 
Issues  in  favor  of  the  defendants,  and  dismiss- 
ed the  action.  The  plaintiff  testifies  that  she 
did  not  execute  the  deed  in  controversy.  The 
original  deed,  which  purports  to  Iiave  been 
signed  and  acknowledged  by  her  before  a 
notary  public,  Is  now  before  us;  also  her 
signature  to  a  petition  which  is  ndmltted  to 
be  genuine.  We  have  exam  hied  both  signa- 
tures with  a  good  microscope,  and  we  are 
constrained  to  believe  that  her  name  on  the 
deed  was  writtw  by  herself.  In  addition  to 
this,  a  number  of  experts  were  called  as  wit- 
nesses in  the  court  below,  who,  after  com- 
paring the  signatures,  pronounced  the  name 
of  the  plaintiff  on  the  deed  to  be  her  genuine 
signature.  Id  addition  to  this  teetlmony,  we 
have  the  certificate  of  the  notary  before 
whom  the  deed  purports  to  have  been  ac- 
knowledged. In  the  case  of  Phillips  v. 
Bishop,  (Neb.)  53  N.  W.  Rep.  375,  it  was  held 
that  a  certificate  of  acknowledgment  of  .i 
deed  or  mortgage  In  proper  form  can  be  Im- 
peached only  by  clear,  convincing,  and  satis- 
factory proof  that  the  certificate  is  false  and 
fraudulent.  That,  In  our  view.  Is  a  correct 
statement  of  the  law.  The  judgment  is  right, 
and  Ib  affirmed.  The  other  Judges  concur. 


AULTMAN  ft  TAYLOR  CO.  v.  FIKCK  et  aL 
(Supreme  Court  of  Nebraska.   April  11, 1898.) 
Aoriox  OM  Ck>RTBACT— Fuss  BaPBUsnATiom 

— EvrOBNCB, 

This  cauae  Involving  only  the  question 
whether  or  not,  Justifiably  relying  upon  the  rep- 
resentations of  plaintilTa  agent  as  to  the  contenta 
of  a  written  contract,  the  defeodants  s^ned  the 
same,  and  whether  or  not  said  repreaentatlona 
were  false,  the  verdict  of  tite  jury  In  favor  of  the 
defendants  will  not  be  disturbed. 
(Syllabus  by  the  Coart) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Richardson  county;  Appelget, 

Judge. 

Action  by  the  Aultman  &  Taylor  Com- 
pany a«alnst  Fred  P.  Finck  and  another 
to  recover  for  breach  of  contract  There 
was  Judgment  In  favor  of  defendants,  and 
plaintiff  brings  orror*  Af&rmed. 
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0.  OUlesi^e  and  Eldwln  Falloon,  for  plaln- 
tUf  In  error.  Prank  Martin,  for  d^endanta  In 
error. 

RYAN,  a  This  snlt  was  brou^t  the 
plaintiff  (n  error  to  recoTer  of  the  defmd- 
anta  In  error  the  sum  of  $600  for  their  fail- 
ure to  settle  tor  an  engine  la  accordance 
with  the  terms  of  a  written  contract,  made 
a  part  of  plalntUfs  petition.  By  the  terms 
of  this  writing,  the  defendants  were  to  de- 
liver to  plaintiff  an  old  engine  of  which 
they  were  the  owners,  and  execute  notes 
to  aggregate  amount  of  $1,100.  The  answer 
alleged  that  the  def^dants  are  not  able  to 
understand  the  Bngllsh  language  suffldently 
well  to  read  the  contract  In  question;  that 
the  agent  of  plaintiff,  to  prevail  upon  them 
to  aCQx  Uielr  signatures  thereto,  did  so  by 
misrepresenting  to  tbem  the  terms  of  said 
contract  which  they  were  asked  to  sign; 
that  the  warranty  glvoi  by  plaintiff's  agent 
to  defendants  In  respect  to  sold  engine  was 
that  the  engine  to  be  furnished  by  plain- 
tiff would  operate  the  threshing  machine 
of  defendants  better  than  the  engine  which 
defendants  already  hod  and  were  using,— If 
not,  defendants  were  not  to  pay  for  the 
new  aiglne;  that,  having  reaidied  Ihls  agree- 
ment, plaintiff's  agent  said  to  defendants 
that  It  would  be  necessary  for  them  to 
sign  an  order  for  the  enghie,  and  presented 
to  defendants  a  paper  which  plalntUTs 
agents  represented  confined  the  terms 
agreed  up<m  as  above  set  forth,  and  the 
defendants,  relying  upim  said  representa- 
tions, signed  said  paper;  that,  upon  due 
trial  had  of  the  new  engine,  it  did  not 
meet  the  requirements  of  the  above  war- 
ranty, and  defen^nts  refused  to  accept  and 
settle  for  the  same.  To  these  defenses 
there  was  a  reply  In  gmeral  denial  of  Hbe 
above  averments.  The  warranty  actually 
printed  In  the  contract,  to  wbldi  the  signa- 
tures were  aiBxed,  was  radically  dltt«%nt 
from  that  recited  In  defendants*  answer. 
The  printed  warranty  was  that  the  "en^ne 
Is  capable  of  sullying  ss  much  power  as 
any  engine  of  Ihe  same  horse  power  made  In 
the  United  States,  and  that  it  Is  constructed 
of  flrst-claas  material  tiirou^out"  This 
was  conditioned,  however,  upon  notice  of 
failure  to  woib  as  required  bdng  sent  to 
plaintiff  bf  r^;l8tered  letter,  etc. 

It  Is  not  necessary  to  state  the  manner 
In  whidk  the  questions  ccmsidered  arose;  for, 
as  Is  ei4dent  from  the  fdeadlngs,  the  main 
controversy  was  as  to  the  correctness  of 
defendants*  averments  as  to  the  execution 
of  the  contract  sued  upim.  That  there  may 
be  no  misunderstanding  of  the  history  of 
these  transactions,  it  Is  proper  to  say  that 
the  evidence  shows  that  the  new  engine 
was  taken  to  the  defendants,  and  attached 
to  the  separator,  and  failed  to  work  as  well 
as  the  old  engine  had  done;  defendants 
dalmlng  that  the  failure  was  due  to  general 
lnefflcien<7  of  the  engine;  plalntUT's  wit- 
nossos  OTPuring  the  failure  ai  being  attrib- 


utable to  only  the  want  of  a  proper  pulley, 
which  could  easily  have  been  supplied,  and 
to  improper  feeding  the  thresliing  machine, 
the  alleged  fault  of  defendants.  At  any 
rate,  the  def^dants  refused  to  receive  the 
en^e,  and  It  warn  soon  thereafter  takea 
away  by  plaintiff's  agent,  and  sold  at  a 
less  price  than  that  which  It  Is  dalmed  de- 
fendants were  to  pay;  hmce  this  actlm. 
In  tlie  main,  tot  the  dlff«atce. 

There  was  evidence  that  defendants  were 
Germans,  who  did  not  understand  the  mean- 
ing of  the  language  of  the  printed  contract; 
that  there  was  within  reach  no  one  better 
qualified  in  this  reject  than  themselves  ex- 
cept plalntUTs  agent,  who  misrepresented 
the  terms  of  said  printed  ctmtract  u  to 
the  alleged  warranty;  that,  deceived  1^ 
these  mlsrepresentationB.  defendants  affixed 
their  rignatures  to  the  printed  contract 
This  was  doiied  by  plaintiff's  agent,  who 
insisted  that,  before  the  printed  contract 
was  (dgned,  he  read  to  the  defendants  the 
dates,  description  of  the  engine,  and  the 
warranty  which  was  In  the  printed  contract 
as  above  recited,  and  with  whidi  there  Is 
no  dalm  of  compliance.  The  matters  bx 
oontrovezsy  were  submitted  to  the  jury, 
upon  competent  evidence  and  correct  in- 
structions, tested  by  the  prindi^  laid 
down  in  Ool»  Bros.  t.  WllUams,  12  Neb. 
440,  11  N.  W.  Rep.  875;  and  the  verdicc 
sustained  the  defenses  set  up  In  the  answer. 
Ibe  Judgment  of  the  district  court  must 
therefore  be  affirmed.  The  other  <w«nmt<L. 
sloners  concur. 


FINES  V.  BOLIB. 

<STiprt)me  Court  of  Nebraska.   AprU  U,  1S88.) 

Chattbl  Mobtoaoi  —  NoTiCB— Bapuvza— Wkbs 
Libs. 

1.  A  mortgage  apoD  growing  core  Is  Dot  cod 
Btmctive  notice  to  s  dealer  In  grain  who  in  good 
faith,  in  open  market,  parohases  Boch  corn  from 
the  mortgagor  after  the  same  has  been  hnsked  bj 
the  latter,  and  placed  in  a  pile  or  crib;  but  the 
rule  does  not  prevail  where  tne  person  who  asslBt- 
ed  in  husking  the  com  afterwards  becomes  the 
purchaber,  while  It  is  yet  in  the  same  pile  or  crib, 
and  receives  it  there,  having  at  the  time  actual 
knowledge  that  It  is  toe  same  earn  he  helped  har- 
vest In  snoh  case  the  purchaser  will  take  the 
oorn  subject  to  the  lien  oi  the  mortgagOL 

2.  Where  com  In  a  single  pile  or  crib,  owned 
by  two  tenantB  In  common.  Is  In  the  ezdusive 
pOBBession  of  one  of  such  owners,  but  both  being 
eoually  entitled  to  the  poseesBion  thereof,  the 
outer  Joint  owner,  if  bis  cotenant  ref QBes  a  di- 
vision when  properly  demanded,  may  recover  Us 
portion  of  the  grain  by  an  action  oS  replevin. 

(Syllabus  by  the  Court) 

Error  to  district  court.  Hall  county;  Har- 
rison, Judge. 

Action  of  replevin  by  John  V?.  Fines 
agatost  Tucker  Bolin  to  recover  the  possea- 
slon  of  a  quantity  of  com.  There  waa  Judg- 
ment for  defendant,  and  plaintiff  brines  er- 
ror. Reversed. 

W.  H.  Thompson,  for  plaintiff  in  nnv. 
Dryden  &  Main  and  W.  A.  Prince,  for  <!•■ 
tendant  in  error. 
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NORTAIi.  J.  The  plaintiifl  In  enor  waa 
plalDtlS  In  the  court  below.  The  action 
waa  to  recover  the  poaaesaloa  of  a  quantity 
of  com  undivided.  The  property  was  taken 
by  the  aheriff  under  Uie  r^jdevln  writ,  and 
delivered  to  tibe  plaintiff.  Upon  the  trial 
the  jury  returned  a  TenUot  for  the  defend- 
ant, upon  which  Judgment  was  entered.  It 
appears  from  the  Mil  of  exceptiona  that 
the  plaintiff  is  the  owner  of  a  farm  100 
acres  In  "HaSl  county,  which  he  leased  for 
tba  season  of  1S89  to  the  defendant  and  one 
Oscar  Dewitt,  Jc^ntly.  By  the  terms  of  the 
leasei  plaintiff  waa  to  recelvei  as  rent,  two 
fifths  of  all  the  crops,  and  the  tenants  were 
to  have  the  remaining  three  fifths  thereot 
About  86  or  60  acres  were  planted  to 
com,  and  the  remainder  of  the  land  waa 
put  In  oats.  A  few  days  after  the  com  was 
planted,  Dewitt  gave  ttte  plaintiff  a  ohattd 
mortgage  upon  a  threshing  machine,  and  on 
his  <me  half  of  the  undivided  three  fifths  of 
said  orop  of  com,  to  secure  the  payment  of 
an  Indebtedneat  of  %VS»JB6  of  Dewltt's  to 
the  plaintiff,  which  mortgage  was  duly  filed 
In  the  county  clerk's  office  on  the  day  It  was 
executed.  There  was  testhmmy  introduced 
on  the  trial  tending  to  ahow  that  the  defoid- 
ant  waa  preaoit  at  the  time  the  mortgage 
was  taken,  and  that  he  had  actual  knowledge 
at  Its  eontoita.  The  defendant,  while  admit 
ting  he  was  in  the  office  of  the  notary  when 
ttie  mcnrtgage  waa  drawn,  denies  positlvi^ 
that  he  had  any  notice  of  what  property 
was  described  thevdn.  It  in  undisputed 
that,  after  the  com  crop  bad  be«i  matured* 
plaintUTs  share  was  gathered  by  the  ten- 
ants^ and  dellTund  to  him.  The  other  three 
fifths  ct  the  com,  amounting  to  about  1,000 
buaheli^  was  husked  1^  Bolln  and  Dewitt 
and  piled  upon  the  ground  in  a  slnj^e  heap, 
but  there  was  never  any  division  made  of 
the  com  belonging  to  the  tenants.  Bolln 
had  also  placed  in  the  same  pUe  250  bush^ 
of  com  owned  by  blm,  wblcdi  was  raised 
(HI  lands  b^onglng  to  <me  Bobbins.  On  the 
leOt  day  of  December,  1889,  Dewitt  scdd 
his  interest  In  the  rom  and  some  millet  hay 
to  the  defendant,  and  executed  a  bill  of  sale 
for  the  sama  Subeequently,  Bolln  refused 
to  deliver  to  plaintiff  any  portion  of  the 
com  covered  by  said  chattel  mortftaga  and 
this  action  was  instituted,  plaintiff  obtaining 
onder  the  writ  l,(XSl  bushels  of  said  com. 

Objection  Is  made  to  the  6th,  Oth,  and  7ch 
paragraphs  of  the  court's  tSuage  to  the 
Jury,  which  are  as  follows:  "(5)  The  Jury 
are  Instructed  that  the  flllng  of  a  (diattel 
mortgage  upon  personal  property  In  the 
office  of  the  deik  of  the  county  where  the 
mortgagor  nsldes.  Is  notice  to  all  parties 
that  there  Is  such  mortgage,  and  persons 
who  buy  the  same  take  such  property  sub- 
ject to  such  mortgage.  Ton  are  Instructed 
that  the  above  Is  the  general  rule  of  law; 
and  you  are  further  Instracted  that  if 
a  mortgage  la  given  upon  a  growing  crop 
ct  grain,  which  Is  afterwards  husked  « 
harvested  and  placed  in  piles  or  cribs, 


that  the  filing  of  the  mortgage  In  the 
office  of  the  county  clerk  will  not  be  con- 
straetlve  notice  of  such  mortgage,  and  third 
parties  who  purchased  It  after  It  Is  husked 
and  placed  in  the  piles  or  crib,  without 
actual  notice  of  such  mortgage,  will  take  It 
free  from  the  lien  of  sadki  mortgage.  (G) 
You  are  Instructed  that  If  you  believe  from 
the  evidence  In  the  case  that  Oscar  Dewitt 
gaw  ttie  plaintiff  a  diattd  mortgage  upon 
his  share  of  certain  com  whoi  growing  Ln 
the  field,  and  that  defendant  and  Dewitt 
raised  said  com  together,  and,  after  the  giv- 
ing of  said  mortgage,  husked  the  com  and 
piled  It  on  the  premises  occupied  defenit 
ant  without  objection  on  the  part  of  the 
plaintiff,  and  that  subsequently  defendant, 
In  good  f&lth,  and  without  actual  notice  oi 
the  mortgage  of  the  plaintiff,  purchased  of 
Oscar  Dewitt  bis  share  or  portion  of  said 
CfHn,  then  you  will  find  for  dcf aidant,  even 
though  yon  also  find  that  plaintiff's  mort- 
gage waa  duly  filed  In  the  office  of  the  coun- 
ty clerk  of  Hall  county,  Nebraska.  (7)  If 
you  believe  from  the  evidence  that  Oscar 
Dewitt  gave  ibe  plaintiff,  J<dm  F.  Fines,  a 
mortgage  up<m  the  com  In  controversy 
while  growing  in  the  field;  that  the  same 
afterwards  was  bnAed  and  placed  on  the 
land  of  defendant,  or  tn  his  possession;  that 
defendant,  after  the  giving  of  said  mort- 
gage by  Dewitt  to  plaintiff,  purchased  the 
com  ot  Dewitt,  and  at  the  time  he  pur^ 
chased  It  had  actual  knowledge  or  iwtice, 
or  knew,  that  the  plaintiff  had  a  mortgage 
upon  the  com.— then  your  verdict  will  be 
for  ^alntlff,  and  you  will  assess  his  dam- 
ages, which  in  this  case  will  be  nominal." 

This  court  in  Olllllan  v.  Kendall,  26  Htb. 
82.  42  N.  W.  Rep.  281,  held  that  a  chattel 
mortgage  upon  gro^ring  com  Is  not  con- 
stroctlve  notice  to  third  parties  of  the  mort- 
gage upon  the  com  after  It  has  been  husked 
and  placed  In  piles  or  cribs,  and  that  whm 
one  tn  good  faith.  In  open  maAet,  purduses 
such  com  from  the  mortgagor  without  actual 
noUee  of  tbeexlBtenceaf  the  mortgage,  he  will 
take  It  from  the  lien  of  the  mortgage.  The 
case  before  us,  In  the  fbcts,  is  <dearly  die* 
tlngulshable  from  GlUllan  v.  Kendall,  supra. 
In  the  case  dted  llie  com  waa  purchased  by 
Kimdall  ft  Smith  at  their  place  of  budness, 
in  good  faltti  and  in  opm  maifeet,  and  th^ 
bad  no  knowledge  of  the  existence  of  the 
mortgage  upon  the  com,  except  such  con- 
structive notices  as  the  pn^ier  filing  of  the 
mortgage  gave  them.  In  the  case  at  bar 
Bolln  was  not  an  innocoit  purchaser  for 
value  in  the  opot  market  He  took  the 
com  In  payment  of  a  pre-existing  debt.  He 
had  helped  te  gather  the  com  and  place  the 
same  in  the  pile.  The  filing  of  the  mort- 
gage was  constructive  notice  to  him  of  the 
lien  of  the  mortgage  while  the  com  was 
standing  in  the  field,  and,  the  defendant  hav- 
ing assisted  In  husking  the  com,  such  filing 
of  the  mortgage  was  suffldait  notice  to  him 
of  the  existence  of  the  mortgage  upon  ttw 
same  com  after  It  was  harvested,  and  while 
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It  waa  In  the  pile.  Hie  court  failed  to  sab- 
mlt  to  the  jury  this  view  of  the  caee,  and 
the  lustructlons  were  therefore  erroneouB. 

But  It  Is  contended  that  the  Judgment 
should  not  be  rerersed  for  the  errors  tn  the 
charge  to  the  jury,  for  the  reason  that  the 
Terdict  Is  the  onlr  one  that  could  have  been 
properly  returned  under  the  evidence;  stated 
differently,  that  the  plaintiff  cannot  maintain 
replevin  for  an  undivided  interest  In  the  com. 
Doubtless,  to  recover  personal  property  un- 
der a  writ  of  replevin,  the  plaintiff  must  es- 
tablish that  he  Is  entitled  to  the  immedi- 
ate possession  of  the  property,  and  that  the 
same  is  wrongfully  detained  by  the  defend- 
ant In  this  case  the  point  Is  made  that, 
as  tb»  mortgage  was  s^ven  by  Dewitt  upon  a 
growing  crop  of  com  owned  by  the  mort- 
gagor and  the  defendant  jointly,  and  as  the 
UDContradicted  testimony  shows  that  there 
has  never  been  any  actual  divitdon  of  the 
cwn,  tha  defmdant's  possession  was  not 
wrongful,  and  that  r^levin  cannot  be  re- 
sorted to  as  a  means  of  partitioning  prop- 
erty held  In  common.  It  la  well  settled  by 
the  authorities  that  the  owner  of  an  undi- 
vided Interest  hi  a  chattel  cannot  maintain 
an  action  against  a  co tenant  to  acquire  its 
possession,  for  the  reason  tiUtt  all  jc^t  own- 
ers, unlees  there  is  an  agreement  to  the 
eontmry,  are  equally  entitled  to  the  posses- 
sion thereof,  and  neither  has  the  right  to  the 
Immediate  and  exclusive  possession  of  the 
same  as  against  the  others.  The  doctrine 
above  stated,  that  one  joint  tenant  cannot 
sustain  replevin  against  hid  cotenant,  applies 
more  particularly  to  a  single  piece  of  prop- 
erty, or  to  things  In  their  nature  so  far  In- 
divisible that  the  share  of  one  Is  not  sus- 
c^Uble  of  delivery  without  the  whole.  But 
It  should  not  obtain  In  a  case  like  this,  where 
the  property  is  absolutely  alike  tu  quality 
and  value,  and  Is  readily  divisible  by  meas- 
urement or  weight,  such  as  com  In  the  crib 
or  pile.  When  a  person  Is  entitled  to  half 
of  100  bu^els  of  com  in  a  moss,  he  has  a 
rlc^t  to  SO  bushels  In  severalty,  and.  If  his 
cotenant  refuse  a  division  when  properly  de- 
manded, he  may  recover  his  portion  of  tbe 
groin  by  replevin.  Wells,  Itopl.  S  206;  Sutli- 
erland  v.  Carter,  52  Midi.  131.  471,  17  N.  W. 
Rep.  780,  and  18  N.  W.  Hep.  2'23;  Kaufmann 
V.  Schilling.  5S  Mo.  219;  Wattles  t.  Dubois, 
34  N.  W.  Rep.  672;  Grimes  v.  Oannell,  23 
Neb.  187,  36  N.  W.  Rep.  479;  Elllngboe  v. 
Brakken,  36  Minn.  156,  30  N.  W.  Rep.  659. 
In  the  case  at  bar  the  defendant  declined 
to  give  up  any  portion  of  the  com,  and  de- 
nied that  plahitiff  had  any-  interest  therein; 
but  repudiated  the  cotenancy,  and  claimed 
to  own  the  property  in  entirety.  By  such 
refusal  to  recognize  the  rights  of  the  plain- 
tiff the  defendant  ought  to  be  precluded 
from  now  raising  the  point  that  there  had 
never  been  any  division  of  the  crop,  or  that 
he  held  possession  tliereof  as  tenant  In  com- 
mon. The  judgment  Is  rev^^ed,  and  the 
cause  remanded  for  further  proceedings.  The 
other  Judges  concur. 


irrzOBRALD  4taL  V.  BBAHDT  etsL 

(Supreme  Court  of  Helmska.  April  11,  tBOS.) 

Bill  of  ExoEPTiom— SBTTLiKBire  or— 'ITsw  Tbuz. 
—Motion  for— Nswi.T-I>iioonBBD  Bvn>BiraB-o 

Appeal — Rbtibw. 

1.  Counsel  for  appellaots  in  a  oue  where  the 
appellees  were  numerous,  wbose  iateresta  were 
diverse,  and  represented  by  different  counael.  left 
the  draft  of  a  proposed  bill  of  exoeptions  at  tbe 
office  of  oouDsel  for  one  of  the  appellees,  and  noti- 
fied counsel  for  tha  others  that  the  propraed  bill 
of  exceptions  was  there  for  their  inspection,  and 
would  remain  for  the  time  allowed  by  statute. 
Held,  that  this  was  cot  such  a  anbmission  of  tha 
exoeptioDs  as  required  by  aeotioD  SlI  of  the  Civil 
Code,  and  that  the  bill  of  ezceptlons  would  he 
quashed  as  to  the  appellees,  to  whom  It  was  not 
otherwise  submitted. 

2l  Section  811  of  the  Civil  Coda  makes  it  the 
duty  of  a  party  to  whom  is  submitted  a  draft  of 
exceptions  for  examinations  to  return  It  with  his 

firoposed  amendments,  if  any,  within  10  day*  from 
ts  submissloD. 

8.  The  time  fixed  by  section  673  of  the  Civil 
Code  for  perfecting  appeals  in  equity  cases  is  jn- 
rlsdictlouai,  and  this  court  cannot  extend  it  unless 
it  clearly  appears  that  the  failure  to  perfect  the 
appeal  Is  in  no  wise  attribotabla  to  the  lacdiea  of 
appellants. 

4.  Unless  a  motion  for  a  new  trial  is  made 
within  three  days  after  the  verdict  or  decision, 
this  court  cannot  examine  any  of  the  errors  which 
it  is  alleged  occurred  at  the  triaL 

5.  A  motion  for  a  new  trial  on  the  ground  of 
newly-dlBcovercd  evidence  was  properly  denied, 
when  such  new  evidence  was  competent  under  the 
pleadings  in  the  case,  and  the  witneaa  who  was  to 
furnish  the  new  evidence  testified  on  the  trial 
was  examined  by  the  applicant  for  the  new  trial, 
and  in  which  examination  no  effort  Was  made  to 
elicit  any  of  the  facts  now  claimed  to  be  newly- 
discovered  evidence. 

6.  To  entitle  a  party  to  a  new  trial  on  account 
of  newly-discovered  evidence,  is  not  enough  that 
the  evidence  is  material  and  not  camulative;  It 
must  further  appear  that  the  applloaat  for  the 
new  trial  oonld  not, "  by  the  ezennse  of  reasonable 
diligence,  have  discovered  and  produced  such  evi- 
dence at  the  trial. " 

7.  When  it  Is  sought  to  review  a  decree  la 
equity  by  error  prooeedings,  and  the  only  error 
alleged  is  that  the  pleadings  do  not  support  the 
decree,  every  reasonable  presumption  must  be  in- 
dulged in  support  of  the  correctness  of  the  decree; 
and,  unless  it  certainly  appears  that  no  such  de- 
cree as  rendered  could  lawfully  be  pronounced  on 
tba  pleadings.  It  will  not  be  disturbed. 

(Syllabus      the  Court) 

Commlsdoners'  decision.  Appeal  from 
district  court,  Platte  coimty;  Post,  Judge. 

Action  by  John  Fitzgerald  against  Itein- 
hold  Brandt  and  others  to  enforce  a  material 
man's  lien.  There  was  a  decree  settling  the 
priority  of  llena,  and,  a  motion  for  a  new 
trial  being  denied,  plaintiff,  and  defendants 
William  Gelzer  and  others,  appeal.  Af- 
firmed. 

Lamb.  Ricketti  &  Wilson,  O.  J.  Oariow, 
and  Burke  &  Cunningham,  for  appellants. 
Sullivan  &  Reeder,  M.  Wbltm<^er,  W.  H. 
Mui^r,  and  McAllister  ft  Oom^ns,  far 

appellees. 

RAGAN,  0.  The  appellant  John  Fitzger- 
ald brought  suit  to  the  district  court  of 
Platte  county  to  recover  a  sum  of  money 
from  appellees  Brandt  &  Fleming  for  brick 
furnished  them  for  the  erection  of  a  brtck 
hotel  on  lot  8,  block  86.  In  the  dtgr  of  OolOBf 
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bus,  NelL,  vrtth  a  pra^  for  a  snnteifal 
mn'B  Mwi  on  Hie  property.  In  addition  to 
Brandt  &  Plemlnc,  ths  following  parties  were 
made  defenduts  to  the  suit  and  filed  an- 
awen,  most  of  them,  for  material  fnmbbed 
for  the  erection  at  eald  hotel.  tIs.  CX  A. 
Hast,  Aug.  Boetcher,  Thomas  Price,  Hngji 
Hn^iea,  Charles  Schroed«r.  Ang.  DletHchs, 
Pomeroke  &  PerdTal,  WUUam  Gelser, 
Hooker  &  Orr,  Peregoiy  &  Aloore,  and  the 
Adamant  Wall  A  Plaster  Company.  On 
October  3,  1890.  the  court  entered  a  decree, 
to  which  John  ntzgerald,  the  Adamant  Wall 
Jk  Plaster  Company,  wmiam  Gctner,  Tbomnfl 
Prioe,  Hooker  A  Orr,  and  Fomerene  ft  Per- 
dTal duly  excepted,  and  at  the  same  time 
obtatned  from  the  tdal  court  40  days  In 
which  to  reduce  their  exceptions  to  writing, 
which  time  was  oa  December  22,  lfi80,  at 
requeat  of  appellants,  by  the  trial  Judge  ex- 
tended 40  days,  and  on  the  2Sd  day  of  Oc- 
tober filed  with  the  cleric  of  the  dtetrict 
«oart  thetr  bond  for  the  appe^  of  the 
«ase  to  the  supreme  court.  On  Decem- 
ber 5,  1890,  appellants  filed  -thdr  no- 
tloD  for  a  mew  trial;   on  Deoember  24, 

1890,  the  official  reporter  of  the  trial  court 
fUed  with  the  district  ooort  dark  a  duly 
«ertlfled  transcript  of  all  the  evldmos  had  at 
tte  trial;  on  January  17,  1691,  the  motion 
for  a  Mw  trial  w«s  orerruled;  on  April  25, 

1891,  the  trial  joOse  allowed  and  signed  the 
MU  of  exeeptloDs;  and  on  Itfay  7,  1891.  t2ie 
appellants  Olad  In  ttds  ooort  their  petition 
«B  error,  and  aubnttted  a  ^DStlon  to  doefcet 
the  case  as  an  appeal  Appellees  Dtetrtehs 
and  Boetdwv  at  ttie  «ame  time  filed  a 
fDOtlon  to  qvmsh  the  bill  of  except!  cms  cm  the 
grovnd  that  It  was  not  submitted  to  tiiem  or 
tiMlr  conssel  for  azamlnatlcn  before  Its  al- 
lowance by  the  trial  Judge.  The  appdleea 
wen  represented  In  the  case  and  on  tlw  trial 
as  follows:  a  A  Mast,  Brandt  Flemlas, 
ty  eMttran  &  Reeder;  Aug.  Dletricha,  Aug. 
Boetdier,  D.  S.  Morgan  ft  Co.,  Peregoiy  ft 
Moore,  by  McAllister  ft  Comcttus;  Oolum- 
Ims  State  Bank,  Hugh  Hughes,  by  M.  WUt- 
nioyer,-<all  of  whom  appear  to  refdde  In  tiie 
dty  of  GolumbDS  and  to  be  raembras  of  the 
Platte  county  bar. 

We  will  now  -dispose  of  tbe  motion  of  ap- 
pelleca  Dletridw  and  Boetehar.  There  is 
no  pretense  that  this  bill  of  exceptions  was 
orer  submitted  to  either  of  the  appellees  or 
ailber  of  thdr  counsel  for  examination,  be- 
fore  being  rigaed  and  allowed  by  tbe  Judge. 
By  the  aOdaTtt  of  one  of  the  counsel  for  ap- 
pellavts.  It  appears  that  on  February  IB,  1891, 
all  tbe  appellees  "Interested  In  the  defense 
an  appeal"  were  notified,  through  their 
covnsd,  "that  this  bill  was,  or  would  be, 
left  at  the  office  of  Ehdllran  ft  Reeder  for 
their  Inspcctton  and  examination,  and  that 
it  would  rraialn  there  Cor  the  time  allowed 
by  statute."  It  does  not  appear,  however, 
that  any  of  them  ecmsented  to  this.  This 
waa  not  such  &  submission  of  the  exceptioas 
M  Is  reqalied  by  the  Code,  |  811.  The  mo- 
T.54N.w.no.  14—63 


Hon  of  the  appellees  Dlatildis  and  Boetcher 
to  quash  the  Mil  of  ezceptkns  ia  flisnfoi!e» 
as  to  them,  sustained. 
Tha  grounds  oa  whufa  appellants  ask  to 

have  this  case  docketed  as  an  appeal  are: 

Flrst*"For  tbe  reason  set  forth  In  the  af- 
fidavit of  O.  J.  Oarlow,  hereto  attached." 
I  quote  the  substance  of  .ill  the  affidavits 
filed  for  and  against  this  motlcm,  omitting 
the  formal  parts: 

Affidavit  of  Mr.  Gariow:  "G.  J.  Garlow, 
being  first  duly  sworn,  deposes  and  says  that 
he  Is  one  of  the  attorneys  for  the  Adamant 
Wall  ft  Plaster  Co.,  one  of  the  defendants  tai 
the  al)ovfr«ntitled  cause;  that  on  or  about 
the  18th  day  of  February.  1891,  he  presented 
the  draft  of  tte  bill  of  exceptions  In  said 
cause  to  M.  WMtmoyer,  one  ot  the  attor- 
neys for  Hugh  Hughes  and  Columbus  State 
Bonk,  defendants,  also  In  said  cause,  and  re- 
quested the  said  Whltmoyer  to  receipt  for 
the  same,  but  he  refused  to  do  so,  and  as- 
signed for  his  reason  that  ha  had  been  ad- 
vised by  hia  assodats  counsel  not  to  do  so; 
that  Bald  Whltmoyer  retained  said  bill  for 
abottt  one  day,  and  sakl  that  be  had  examin- 
ed, or  partiaUy  examined,  the  same,  and 
said  that  there  were  wrors  In  It  which  should 
be  corrected;  that  on  tlw  ISth  day  of  Feb- 
raaiy.  1691.  the  said  hUl  was  presented  to 
John  J.  SulUvan,  one  of  the  attorneys  for  O. 
A  Mast;  ttiat  all  of  the  defendants  Inter- 
asted  in  the  defease  on  appeal,  or  proposed 
appeal,  were  notified  through  thdr  attor- 
neys that  the  blU  was,  or  would  be,  l^t  at 
Hia  offlos  of  SulllTaa  ft  Reeder  for  thdr  In- 
spectlim  and  examination,  and  that  it  would 
mmaln  there  for  th*  One  allowed  by  statate, 
and  that  tUa  ofilant  never  refused  to  reodve 
said  bin  from  the  said  Sullivan  ft  Reeder. 
when  properly  tendered;  that  he  has  no 
recollection  of  bavlag  the  alleged  oonversn- 
tlMi  with  J.  6.  Reeder  at  the  foot  of  the 
ntstos  of  Sullivan  ft  Reeder*s  offloe;  that 
tbe  said  Whltmoyer  was  never  present  at 
a  conversation  between  the  said  affiant  and 
aald  John  J.  Sullivan,  concerning  said  Mil  of 
exoepdoDs,  to  this  affiant's  knowledge,  ex- 
cept when  the  same  was  talked  over  la 
court  at  the  courthouse,  long  after  the  time 
menttoned  by  said  Whltmoyer;  that  the 
ssld  Whltmoyer  spoke  to  sold  affiant  two  or 
three  times  concerning  the  errors  la  said 
bill;  that  said  John  J.  Sullivan  never  ten- 
dered sold  bill  of  exceptions  to  thisafllant  un- 
til the  20th  day  of  April,  1891.  or  any  of  tbe 
other  attorneys  who  make  affidavits  In  this 
matter,  nor  did  he  demand  of  this  affiant  a 
receipt  for  said  bill,  or  make  an  offer  to  bring 
the  same  to  his  office  and  leave  It;  tiut  the 
aald  SulUvan  ft  Reeder  may  have  said  that 
It  was  ready  to  return,  but.  If  they  did  so 
state,  they,  nor  dther  of  them,  said  that  ft 
had  been  examined  by  the  attorneys  intereet- 
ad  for  other  dtfmdants,  nor  did  they  offer 
to  return  It  on  behalf  of  all  the  parties  on 
vriiom  aervlee  had  been  made,  and  who  were 
equally  interested  so  far  as  the  rights  of 

Digitized  by 


994  KORTHWESTERN  REPOBTER.  Vol.  54. 


their  clients  were  concerned;  that  some  of 
the  attomeTB  claimed  that  the  bill  should  be 
left  with  each  firm  for  a  period  of  ten  days, 
to  whlcSi  affiant  remarked  that  he  did  not  so 
understand  the  law,  and  that  he  should  ex- 
pect the  bill  returned  to  him  as  reqhlred  hy 
law,  or  words  to  that  effect." 

AfBdaTlt  of  Mr.  Whltmoyer:  "M.  Whlt- 
moyer,  being  first  duly  sworn,  deposes  and 
says  that  In  the  latter  part  of  February  or 
the  first  part  of  March,  1891,  this  affiant  was 
In  the  office  of  Sullivan  &  Reeder,  where  O. 
J.  Garlow  and  J.  J.  SuUlvan  were  present, 
and  the  bill  of  exceptions  In  the  abore-enti- 
tled  action  was  spoken  of,  and  a  ccmversa- 
tlon  held  about  the  same,  between  J.  J.  Sol- 
llvan  and  O.  J.  Garlow  and  mys^,  at  which 
Ume  said  J.  J.  SulUran  told  said  Garlow 
that  he  would  give  him  the  bill  of  excep- 
tions In  the  abOT&«tated  case,  and  he  could 
take  it  with  him,  when  said  Garlow  replied 
that  he  did  not  want  It  at  that  time;  that 
he  could  get  It  at  any  time  he  did  want  It'* 

AffidftTlt  of  Mr.  SuUiTan:  "J.  J.  SulllTan. 
being  first  duly  sworn,  says  that  he  la  one 
of  the  attorneys  for  0.  A.  Mast,  one  of  the 
defendants  In  said  action;  that  the  bill  of 
excepUons  In  this  case  was  served  on  affi- 
ant as  stated  in  the  affidavit  of  O.  J.  Gar- 
low; that  for  the  purpose  of  serving  said 
blU  of  exceptions  said  Goiiow  summoned 
said  affiant  to  the  office  of  said  Garlow  by 
telephone;  that  affiant  received  aald  bill 
when  tendered  to  him,  and  examined  the 
same,  and  made  the  indorsement  now  appear- 
ing thereon;  that  said  Indorsement  was  made 
on  the  day  that  it  bears  date,  which  is,  aa 
affllant  now  remembers,  Febmaiy  21st,  1891; 
that  within  a  week  after  said  Indorsement 
was  made,  as  shown  thereon  by  the  date, 
affiant  tendered  said  bill  of  exceptions  to 
said  Garlow  at  the  office  of  affiant  In  the 
city  of  Columbus,  which  sold  office  is  only  one 
block  distant  from  the  offloe  of  said  Garlow; 
that  said  Gaiiow  stated  that  he  did  not  want 
said  bill  of  exceptions  at  that  time,  and  he 
refused  to  receive  it;  that  said  Garlow  then 
and  there  farther  stated  that  he  would  take 
said  bill  of  exceptions  somo  other  time;  that 
said  Garlow  never  did  afterwards,  imtll  April 
20,  1891,  call  or  ask  for  said  bill  of  excep- 
tions, although  In  mean  time  he  was  very 
frequently  in  affiant's  office,  and  saw  and 
"talked  with  affiant  almost  dally;  affiant  fur- 
ther states  that  prior  to  April  20,  1891.  no 
person  representing  any  of  the  appellants 
herein  ever  asked  for  or  requested  the  re 
turn  of  sold  blU  of  exceptions." 

Affidavit  of  W.  A,  McAllister:  "W.  A.  Mc- 
Allister, being  first'  duly  sworn,  says  he  is 
one  of  the  attorneys  for  August  Boetcher  and 
Aug.  Dletrichs,  two  of  the  defendants  in  the 
foregoing  action.  About  the  latter  part  of 
Febmaiy,  1891,  0.  J.  Garlow,  attorney  for 
the  Adamant  Wall  &  Plaster  Co.,  one  of 
the  defradants  herein,  requested  the  affiant  to 
aoc^t  service  of  the  bill  of  exceptl<»is  In  tbta 
action,  without  deUverlng  said  bill  of  exc^ 
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tlons  to  this  affllant,  saying  at  ttie  time:  1 
am  too  busy  to  carry  thto  Mil  of  CEXo^tions 
to  aU  of  the  attorneys  intereated.  I  want 
you  all  to  receipt  for  it  now,  and  I  will  leave 
it  at  some  cratral  place,  where  joa  can  all 
get  it  or  examine  It,'— or  wordi  to  that  ef- 
fect" 

Affidavit  of  J.  G.  Reeder:  "X  G.  Reeder. 
b^ng  first  duly  sworn,  deposes  and  says  that 
he  is  one  of  the  attorneys  for  0.  A.  Mast 
one  of  the  d^mdants  In  the  alwve  muse; 
that  about  ten  days  after  the  bill  of  excep- 
tlona  in  this  case  had  been  served  on  the 
firm  of  SolliTan  &  Reeder.  affiant  met  G.  J. 
Garlow  at  the  foot  of  the  stairway  leading 
to  the  office  of  the  said  Sullivan  ft  Reeder; 
that  said  Gariow  inquired  of  affiant  if  the 
bill  of  exceptions  was  ready;  that  affiant 
informed  Mm  that  the  bill  was  ready,  and 
offered  to  go  up  stairs  and  get  It  for  him, 
but  was  informed  by  said  Garlow  Oiat  he  did 
not  want  It  at  that  time,  but  would  call  for 
it  when  be  wanted  It;  that,  about  a  week  or 
ten  days  after  said  conversation,  said  Oar- 
low  vraa  hi  the  office  of  Sullivan  &  Boeder, 
and  In  a  conversation  then  had  betweoi  Gar- 
low and  affiant  relating  to  said  bUl  of  ex- 
ceptions, affiant  offered  to  give  said  bill  to 
said  Gaiiow,  but  said  Garlow  stated  that 
he  did  not  want  It  then,  and  would  come 
after  It  when  he  did  want  It;  said  bill  was 
not  again  mmtloned  to  said  affiant  by  said 
Garlow  until  April  20,  1891,  altboti^  affiant 
met  him  daily  upon  the  streets  and  at  other 
places,  and  held  frequent  conversations  vrlth 
him." 

We  have  come  to  the  «mclntfon  that  the 
failure  of  the  appellants  to  procure  from  the 
oletk  of  the  district  court,  and  file  in  the  of- 
fice of  the  clerlE  of  the  supreme  court,  a  cer^ 
tifled  transcript  of  the  proceedings  had  In 
the  court  below,  within  six  months  after  the 
date  of  the  decree,  cannot  be  attiibnted  to 
the  act  of  the  appellees,  or  any  of  them.  As 
a  matter  of  law,  appellants*  contention,  that 
it  was  the  duty  of  Sullivan  &  Reeder  to  re- 
turn the  draft  of  exertions  to  appellants 
within  10  days  after  its  submission,  ia  cor- 
rect; but  this  evidence  falls  far  short  of 
establishing  the  fact  that  appellants  were 
deprived  of  the  opportunity  to  file  their  tran- 
script here  In  time  tor  appeal  by  reason  of 
Sullivan  &  Reeder's  not  returning  the  dmft 
of  exceptions  In  10  days  after  its  submission. 

Second.  "For  the  ftrther  reason  that  the 
court  took  said  cause  under  advisement  and 

had  It  under  advisement  for  about   

days,  and  during  the  time  it  was  under  ad- 
visement the  court  received  further  evidence, 
on  which  said  judgm«it  was  rendered.**  Ap- 
pellants offer  no  proof  of  this,  and,  were  It 
admitted.  It  would  not  confer  any  antbority 
on  this  court  to  extend  the  time  for  appeal. 
The  motion  of  appellants  to  dodcet  this  case 
as  an  appeal  must  therefore  be  overruled. 

Appellants'  motion  for  a  new  tzlal.  for  er- 
rors occurring  thereat  not  bavtng  been  made 
within  three  days  aftw  the  rendition  at  ttia 
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decree.  *we  are  predated  from  exftnb^ 
any  of  the  emtn  trtileh  it  la  alleged  occarred 
during  fbe  trial."  Carlow  v.  O.  Aultman  & 
Co.,  28  Neb.  672,  44  N.  W.  Rep.  878. 

Ai^dlants  liwiet,  howerw,  tbat  ttie  coort 
ored  la  oTOmUng  tbdr  motkm  for  a  new 
trial  on  the  gnnmd  of  newljr-dlBCorered  evl- 
deoae.  Tbe  affidavits  filed  In  aaivort  of  and 
against  thU  motion  are  Tery  numerous  and 
Tery  Toliuninons,  and  It  would  sutwerre  no 
usefol  purpoae  to  quote  fliem  here.  Appel- 
lants' affldaTlts  in  nqnwrt  of  this  were  di- 
rected to  the  point  that  ai^Uee  Mast  was 
giTOi  a  Hen  <m  the  property,  and  ttiat  since 
tha  decree  ttie  appdlee  Fleming  had  told 
one  of  tile  counsel  for  appellants  tibat  he 
(Blembi^  would -now  swear  that  Mast  was 
Interested  In  the  hotel,— as  owner,  X  sup- 
pose, Uioai^  tba  record  does  not  say;  that 
he  (Blemtai^  was  Mast's  agent  In  orerseelng 
the  erection  of  ttie  same;  tbat  Mast  foiv 
niahed  mimey  and  material  used  in  its  erec- 
tion; and  that  appellants  had  no  knowledge 
until  after  the  decree  that  Fleming  would 
testily  as  alh^^  The  affidavits  and  other 
evidence  of  appellees  used  on  the  hearing  of 
tM^  motion  not  only  contradicted  the  affi- 
davits of  iu>pellants,  but  affirmatively  diowed 
that  Mast  bad  no  such  Interest  In  the  propeiv 
ty  as  was  claimed.  In  addltitm  to  this,  the 
records  disclose  the  fact  that  appellants  In 
th^  pleadings  claimed  tbat  Mast  was  Inters 
ested  in  the  hotel;  and  on  the  trial  Mr. 
Maat  and  Mr.  Fleming  both  testified  and 
vren  cross-examined  by  counsd  for  app^ 
lants,— their  examinations  In  fall  were  used 
on  the  hearing  of  this  motion,— and  no  In- 
qnlcy  was  made  of  Fleming  or  Mast  as  to 
their  business  relations,  or  as  to  the  latt»*s 
interest  In  the  hotel.  This  new  evidence, 
then,  was  material,  and.  so  tar  as  we  know, 
not  cumulative;  but  appellants,  "by  the  ex- 
ercise of  reMonable  diligence,  could  have 
dlscov^ed  and  produced  It  at  the  trial."  Tbe 
action  of  the  court  in  refusing  to  grant  ap- 
pellants a  new  trial  <m  the  ground  of  newly- 
discovered  evidence  was  entirely  correct. 

Finally,  appellants  Insist  ttiat  the  decree 
rendered  Is  not  siqiported  by  the  pleadings. 
We  t^ink  diflFerently.  Without  an  examina- 
tion of  the  evidence  we  cannot  say  that  ei- 
ther appellants  or  appellees  were  entitled 
to  liens,  much  less  determine  their  order. 
Every  reasonable  presumption  must  be  In- 
dulged in  support  of  the  correctness  of  the 
decree,  and,  unless  it  certainly  appears  tbat 
no  such  decree  as  rendered  could  lawfully 
be  pronounced  on  the  pleadings.  It  will  not 
be  disturbed.  The  decree  of  the  distrtot 
court  is  th««f  ore  in  all  things  affirmed.  Tbe 
other  commissioners  concur. 


BEROELER  v.  MIOHBU 
(Snprems  Oonrt  of  Wlsconain.  April  U,  ltj83.) 

ACTIOM  FOR  BSSAOa  or  WAHnxXTT  —  PLEADiyO. 

A  complaint  alleging  that  defendant  rep- 
rsMttted  a  eortaln  horse  to  be  fit  fbr  breeding 
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pnrpoaes,  and  that  plaintiff,  belleTing  and  rely- 
log  on  snch  representatlona,  pnrchaBed  It,  and 
fm-ther  allecins  that  the  representation!  were 
false,  Bntticieiitly  alleges  an  express  warranty 
of  the  home  and  a  breach  thereof. 

Appeal  from  drciiit  court,  Waukesha  coun- 
ty; Frank  M.  Fish,  Judge. 

Action  by  Charles  U.  Bergder  against 
George  Michel.  There  was  a  judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

The  other  facts  fully  appear  la  the  follow- 
ing statement  by  LYOX,  O.  J.:  , 

The  complaint  alleges  that  the  plalntiO 
(turchosed  of  defendant  a  certain  stallion  for 
a  stock  horse  and  breeding  purposes,  and 
paid  him  $500  therefor.  It  is  then  alleged 
dkat  *'the  defradant  represented  the  said 
horse  to  be  fit  and  good  for  breeding  pur- 
poses, and  that  the  plaintiff  believed  and 
relied  upon  such  r^resentation  so  made  to 
him  by  the  defendant  at  the  time  of  said 
pundiase."  It  is  also  alleged  that  the  repre- 
sentation was  false.  The  defendant  answer- 
ed, In  substance,  a  general  denlaL  At  the 
oommencement  of  the  trial,  defendant  ot>- 
Jected  to  the  admission  of  any  evidence  under 
the  complaint,  for  the  alleged  reason  that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  The  court  overmled  the 
objection.  The  plolntUF  then  introduced 
testimony  tending  to  prove,  and  which.  If 
true,  proves,  the  material  allegations  of  the 
complaint  At  the  close  of  plaintiff's  testi- 
mony, tbe  defendant  moved  -  for  a  nonsuit. 
The  court  granted  the  motion,  and  thereafter 
overruled  a  motion  by  plaintiff  for  a  new 
trial.  Judgment  of  nonsuit  was  altered  ac- 
cordingly, from  which  the  plaintiff  appeals. 

D.  H.  Sumner,  for  appellant  Ryan  ft 
Merttnit  for  nqKmdent 

LTON,  0.  J.  If  we  miderstand  correctly 
the  grounds  upon  which  the  learned  circuit 
Judge  nonsuited  the  plaintiff,  they  are  that 
(1)  an  express  warranty  is  not  sufficiently  al- 
leged in  the  complaint;  and,  (2)  under  the 
testimony,  the  plahitlff  Is  not  entitled  to  re- 
cover on  an  implied  warranty.  W«  than 
consider  only  the  drst  of  these  grounds. 

Uue  complaint  alleges  that  the  defendant 
represented  the  horse  to  be  fit  and  good  for 
breeding  purposes,  ^e  judge  regarded  this 
as  merely  the  expression  of  an  opinion,  and 
thought  that  something  more  should  be  al- 
leged before  it  could  properly  be  held  to  be 
the  assertion  of  a  fact  He  observed,  how- 
ever, that  the  complaint  would  be  sufficient 
bad  the  word  "warranted"  been  used  ther^n 
instead  of  "represented."  We  think  tbe  com- 
plaint sufficiently  alleges  tiiat  the  defoidant 
represented  to  plaintiff  as  a  fact  that  the 
horse  was  good  for  breeding  purposes;  and 
if  the  plaintiff  relied  upon  the  truth  of  such 
representation  In  making  the  purchase,  as  It 
Is  alleged  he  did,  this  oonstitutea  an  express 
warranty  of  the  procreative  capacity  of  the 
horse.  This  is  plainly  tbe  meanhig  which  tha 
pleauer  Intended  to  convey,  and  substantial 
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Justice  between  Ifae  parties  requires  ttut  fh» 
eom  plaint  thould  be  oonstnwd  to  glre  effect 
to  mcii  tnt«otloa.  Besides,  muter  many  ad- 
Jodicsdou  of  till*  court,  on  demmrer  ore 
tt-mu  a.  pkadlns  wlD  be  more  Uberalty  oon- 
wtmA  toMTeltthiuittwou]db«(m&gweTal 
demmrer  interposed  tiefore  trlaL  Bat  it  la 
•earcely  neceMary  to  invoke  that  rule  in 
order  to  hold  tlmt  the  complaint  nnder  ocMi- 
ilderatkm  alleges  an  express  warrantj-  and 
a  breach  thereof.  Tlie  jadgmoit  of  Oie  dr- 
cuit  court  Ul  reversed,  and  ths  oansa  vffl  be 
remanded  for  a  new  trlsL 


WBRNBB  T.  ASHLAND  KJOHTINO  GO. 

(Snprcms  Gomt  of  Wisoonslii.  April  11,  1803.) 

Oa«  OoMPAST  —  EitCArB  or  Oab  fhom  Dbfrctits 
FirsiH-EzruMioir— AcTu»  toa  Damaoes-£v- 

1.  In  an  action  bar  ttw  owner  of  a  bnUdins 
acaliut  an  UlaDunating  gns  company  for  dam- 
axes  to  SDch  balldlng,  caused  by  an  explosion 
M  gas  which  escaped  by  reason  of  defectlTV 
p^Ms  laid  by  defendant,  erUeQce  by  a  foriner 
occupant  that  gas  was  smelled  In  the  cellar 
freqaently  during  the  winter  a  year  prerions 
to  the  explosion  was  proper,  where  there  was 
other  erloence  of  the  smnl  of  gas  in  the  cellar 
frsqnently  ^ter  such  occupant  left  the  build- 
ing, and  ap  to  alwut  the  time  of  tlie  explosion. 

2.  Where  such  eTidenoe  is  reciired  without 
<^Jeetloiit  it  la  not  error  pi  refuse  to  strike  it 
out  at  the  dose  of  the  case,  though  there  Is  no 
eridoice  to  show  that  the  smell  of  gsa  con- 
tinned  up  to  the  time  of  the  explosion. 

3.  Though  the  erldraee  is  meager  as  to 
the  extoit  of  damage  to  certain  articles  in  the 
building,  the  allowance  l>y  the  Juiy  will  not  be 
disturbed.  In  the  abeenos  ci  any  eridence  to 
controT^  ft. 

Appeal  from  circuit  court,  A«hland  comity; 
J.  K.  Pariah,  Judge. 

Action  by  Mary  Werner  against  the  Adi- 
lond  Lighting  Company  to  recover  damagen 
to  plaintiff's  building,  caused  by  an  explosion 
of  goa  which  escaped  from  pipes  laid  by 
defmdant  From  a  Judgment  entered  on  the 
verdict  of  a  Jury  in  favor  of  plaintiff,  defend- 
ant appealjB.  Affirmed. 

The  other  facts  fully  api>ear  in  the  foUow- 
ing  statMuent      WINSLOW,  J.: 

Hie  actlmi  Is  for  damages  caused  to  plain- 
tiff's building  and  tlie  furniture  therein, 
by  on  explosion  occurring  in  the  building 
January  11,  1892.  The  plaintiff  dalma  the 
explosion  was  caused  by  Illuminating  gas 
from  the  pipes  of  the  defendant  company, 
whldi  accumulated  in  plaintiff's  cellar 
reason  of  the  defective  condition  of  said 
pipes  laid  by  the  company.  The  d^mdant 
contends  that  the  explosion  was  not  caused 
by  Its  gas,  and  that,  if  any  sudi  gas  escaped, 
it  was  from  pipes  within  the  building,  which 
were  laid  and  maintained  plaintiff.  A 
special  verdict  was  found  by  the  Jury,  tn 
whicli  it  was  found  (1)  tiiat  plaintiff  owned 
the  property  described  In  the  complaint;  (2) 
that  defendant  was  a  corporation  manufac- 
tnrlng  and  furnishing  gas  to  the  dtlsens  of 


Aahland;  (3)  ttiat  the  cxplodao  was  eaospd 
by  the  escape  of  gas  from  pipes  oonected 
with  defcndant'a  gas  system;  (4)  that  such 
gas  escaped  from  pipes  laid  by  defendant. 
(5)  and  Dot  fh>m  pipes  laid  by  plaintiff:  i^' 
that  the  pipes  from  wtiich  the  gas  eacap«<d 
were  not  laid  in  a  safe  or  proper  manner 
when  first  laid;  <7)  that  they  afterwards  got 
oat  of  repair,  and  so  remained,  and  thereby 
caused  the  eqiloslon;  {S^  that  plaintiff  had 
no  knowledge  of  their  dangerons  conditk>o 
before  the  explosion;  (fi)  that  defoidant  did 
have  sndi  knowledge;  (10)  that  i^aintiff  was 
not  guilty  of  contributory  ne^igence; 
that  defoidant's  negligence  caused  the  In- 
Joiy;  (12)  that  plaintiff's  damages  were 
91,725.50:  No  exceptions  were  taken  to  the 
cbai^  of  the  court.  From  Judgment  tor 
plAintiff  on  the  verdict,  defendant  appesla. 

TomUns  ft  MerriH,  for  appdlsnt:  Koss- 

man  &  Foster,  for  re^ondent 

WTNSLOW,  J.,  (after  stating  the  facta)  If 
the  flndlngB  of  the  Bpedal  verdict  were  sup- 
ported by  the  evidence,  and  there  were  no 
material  errors  in  the  roltngs  upon  the  evl- 
d«ice,  it  seems  oitlrely  clear  that  the  Jndg- 
m«it  was  right,  'nie  defendant  dalms  tiiat 
the  evidence  was  Insnfflctent  to  show  either 
that  the  explosion  was  caused  by  gas  wlilch 
escaped  from  its  system,  or  that.  If  so,  such 
escape  was  from  any  pipe  laid  or  maintained 
by  the  deffflidant  The  evldenoe  was  quite 
kmg,  and  we  shall  not  attempt  to  review 
it.  In  our  Judgment,  there  was  sofBdent 
evidence  to  warrant  the  Jury  bi  finding  as 
they  did  upon  both  of  these  quesUona 

One  Boyd,  a  former  occupant  of  the  build- 
ing, testified  for  plaintiff  that  he  smelled  gas 
In  the  cellar  ot  the  buUdlng  frequently  during 
the  winter  and  qirlng  of  1891.  No  objection 
was  made  to  the  testimony  when  offered, 
but  defendant,  at  the  dose  of  the  case, 
moved  to  strike  the  same  out,  on  the  ground 
that  there  was  no  evidence  to  Show  that 
Bueh  smell  continued  np  to  the  time  of  the 
explosion,  which  motion  was  overruled.  As 
we  read  Hhe  testimony  of  the  witness  Mar- 
shall, there  Is  evidence  tending  to  Show  tba 
Bmell  of  gas  was  frequently  observable  la 
the  c^ar  after  Boyd  left  the  building,  and 
up  to  about  the  time  of  the  explosion;  but 
if  we  are  wrong  about  this,  we  do  not  think 
the  court  erred  in  refusing  to  strike  out  the 
testimony,  It  having  been  received  without 
objection  In  the  first  instance. 

A  cash  register  and  large  mirror  were  dam- 
aged  by  the  explosion,  and  defendant  claims 
that  the  evldmce  was  Insuffident  to  ahow 
the  extent  to  which  th^  were  damaged  by 
the  explosion,  and  that  th»  amounts  allowed 
the  Jury  for  Injury  to  these  two  articles 
should  not  have  been  allowed.  The  evidence 
is  meager  on  these  points,  but.  in  the  absence 
of  anything  to  ooatrovwt  It,  we  cannot  sa? 
it  is  insuffident.  Judgment  affirmed. 
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BBOOKB  T.  WAGJS. 
(Biqmna  Conn  of  Wlsooa^  April  11,  teOS.) 

FSOMIMOKT  Note— OON0IDCRATlOa— OONTINGBKT 

Iktkkkst  IK  Lasd. 
The  release  of  a  claim,  In  good  tnKt,  of 
a  fature  contingeat  Itkterest  in  certala  land  un- 
der the  will  of  a  deceased  ancestor,  is  suffidrat 
nmsideration  for  a  note  ^ren  therefor,  whether 
he  in  fact  had  uj- interest  In  the  land  or  not 

App«a  tram  circuit  court,  COaik  county; 
W.  F.  BaUey.  Judge. 

Actim  by  Get»ge  W.  Brooks  sgalnBt 
Diomaa  D.  Wage  on  a  ptomlnory  note  ex- 
ecuted by  defendant  to  Henry  D.  Brooks, 
wbo  Indoned  It  to  plal&ttff.  From  a  judg- 
ment iior  plalntUF,  defendant  appeals.  Af- 
firmed. 

Tbe  oOier  facts  fully  apear  In  the  follow- 
ing statemrat  by  WINSLOW,  J.: 

Action  upon  a  promissory  note  for  $100, 
^ven  by  defendant  to  Henry  D.  Brooks,  June 
2,  18S7,  and  Indorsed  to  plaintiff.  The  an- 
swer Bllfiged  that  the  note  was  given  In  con- 
eld^uthm  of  the  execution  of  a  qnltolalm 
deed  by  the  payee  of  bis  interest  in  an  80- 
acre  tract  of  land«  and  that  tn  fact  the  payee 
had  no  Interest  or  title  In  the  land,  and  Hiat 
IilalntUf  purchased  the  note  after  due,  with 
notice  of  the  lack  of  oonslderatlon  therefor. 
The  fiicts  were  not  materially  in  diaoute. 
It  appeared  on  the  trial  that  the  land  In  quea- 
tioa  was  owned  by  one  John  ZX  Wage,  who 
died  August  20,  1S67,  learhig  a  will  contain- 
ing ttie  flawing  disposition  of  his  property: 
"After  tbe  payment  of  my  just  debts  and 
fuu^nl  expenses,  I  give,  derlse,  and  bequeath 
to  my  beloved  wife,  Snsaimali  Wtige,  all  my 
real  and  personal  property,  for  her  use  so  long 
as  she  renuUns  say  widow;  then  what  re- 
mains after  her  dealb  oc  marriage  is  to  go  to 
my  son.  Xtavls  l%omas  Wage,  if  he  be  living; 
If  he  be  not  living,  titen  the  same  to  be  divid- 
ed equally  between  the  heirs  of  my  son-in- 
law,  George  Brooks."  Davis  Thomas  Wage, 
named  in  the  will,  Is  the  defendant  In  this 
action,  and  Oeocge  Brooks  la  the  ptatlntlfC. 
Susannah  Wage,  the  widow,  survived  nntQ 
April  25,  1891.  At  the  time  of  the  death  of 
John  D.  Wage,  6eorge  W.  Bro<^  had  three 
children  Uving,-^enty,  (the  payee  of  this 
noteO  Cora,  and  Effle.  At  the  time  tlie  deed 
was  made,  and  the  note  hi  suit  given,  Brooks 
had  four  chtidren  livtaif^— Henry,  Cora,  (both 
of  age,)  and  two  minor  children.  Sffle.  died 
seven  or  eight  years  before  tbe  trial.  In  tbe 
spring  of  1887  there  seems  to  have  been  a 
desire  on  the  part  of  all  parties  to  sell  the 
form,  and  defendant  testified  as  follomi  as  to 
the  negotiations:  "This  plaintiff,  George 
Broolis,  my  brother-in-law,  came  to  me  and 
wanted  me  to  buy  him  out,  and  I  told  him  1 
did  not  know  as  he  bad  anything  to  seU  out, 
but  be  claimed  be  did.  and  that  he  would 
take  five  hundred  dollars  for  it.  I  told  him  I 
would  not  give  it,  but  that,  if  he  could  prove 
to  me  that  he  had  anything  to  sell,  I  would 
buy  him  out  if  I  could.  He  said  to  me  that 
Mr.  Grow  had  told  biro  so.  I  toid  him  I  would 


come  to  town  with  him,  and  we  would  see 
Mr.  Qrow;  and  I  come  to  town  vfiOi  him,  and 
we  went  In  and  talked  with  Mr.  Grow,  and 
first  Mr.  Grow  said  he  did  not  know  as  th^ 
did  have  any  interest,  and  that  afterwards 
they  said  he  might  have  an  Interest  in  it,— 
that  is,  the  chUdren.  So,  I  told  him,  if  they 
could  fix  it  so  It  would  be  all  right,  I  would 
give  the  notes,  as  I  supposed  they  had  an  In- 
terest in  It.  Mr.  Brooks,  the  i^aintiff,  was 
doing  business  for  the  children  at  ttiat  time; 
that  is,  all  tliere  was.  I  gave  Oie  notes,  and 
got  nothing  in  return  for  them  except  they 
gave  me  a  deed— a  special  deed,  as  Ihey 
claimed  It  was— of  their  interest  At  this 
time  there  were  two,  I  think,  of  the  Brooke 
children  of  age,  and  the  other  two,  one  of 
whom  Is  now  deed,  were  minors.  I  think 
George  Brooks  was  their  special  guardian  at 
that  time.  X  got  a  deed  from  Henry  and 
Cora,  and  a  deed  from  the  spe(^  guardian 
for  the  other  two.  I  think  that  Is  all.  I 
think  the  deeds  from  Henry  and  Cora  were 
separate  deeds.  This  was  not  the  <ndy  note 
given.  I  think  I  gave  two  or  three  other 
notes,  I  do  not  know  whlcAi;  I  think  only 
two,— one  for  (100  to  Cora,  and  one  fbr  $200 
to  the  two  minor  children.  I  gave  each  <Mie 
of  them  f  100,  or,  rather,  my  note  for  $100." 
Upm  his  oroBB-examlnatlon  he  said:  "And 
you  purdiased  these  deeds  In  tbe  manner 
you  have  stated*  they  »^ni"iii>g  they  had  an 
interest,  and  you  t^^Tniny  they  did  not  have; 
you  finally  agreed  to  give  a  promlaaory  note 
for  ¥100  for  each  of  the  children's  share. 
That  Is  right,  ain't  it?  Yes,  sir."  Tb»  note 
In  suit  is  the  note  given  to  Houy.  Imme- 
diately after  the  execution  of  these  deeds 
defoidant  and  his  wife  conveyed  the  farm 
by  warranty  deed,  subject  to  the  life  estate 
of  Susannah,  to  one  Garblsch.  A  verdict  for 
plaintiff  was  directed,  and,  from  Judgumt 
thereon,  defendant  appeals. 

ONdll  &  Mamh.  for  appelant  Gbarles 
F.  Otow.  (B.  J.  liacBrlde^  of  oounsd,)  for 
regpondsnt. 

WIN8L0W,  J.,  (after  stating  the  fioots.) 
No  fraud  is  claimed  1^  tbe  d^ndant  to  have 
been  perpetrated  on  him,  but  he  claims  that 
the  children  of  Brooks  bad  no  Interest  of  any 
kind  in  the  land,  and  that  t3ie  consideration 
for  the  note  tbam  entlr^  failed.  We  deem 
It  unnecessary  to  construe  the  win,  and  shall 
not  undertake  to  do  so.  This  seems  to  be 
a  oase  of  the  compromise  of  a  doubtful  daim. 
It  appears  that  Brooks  dalmed  that  his  chil- 
dren possessed  a  future  oontlngCTt  estate  In 
the  land,  and  tint  the  claim  was  made  tn 
perfect  good  f altti,  based  upon  the  terms  of 
the  will  of  John  D.  Wsge.  The  defendant 
denied  this  claim,  but  he  chose  to  oompiomise 
it,  and  take  a  release  rather  than  await  the 
course  of  events.  This  release  was  an  entire- 
ly sufilctent  oonelderatlon  for  his  promise  to 
pay,  and.  In  tbe  absence  of  fraud  or  undue 
advantage,  it  was  equally  saEBdent  whether 
it  should  now  be  held  that  ttxe  children  ot 
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Brooks  really  bad  any  interest,  vested  or 
oontlDgent,  In  the  land  or  not  Hewett  t. 
Currier,  63  Wis.  394,  23  N.  W.  Rep.  884.  It 
follows  that  a  verdict  for  the  plaintiff  vraa 
rightly  directed.  Judgment  sfflrmed. 


8TATB  T.  McFBTRIDaiO  et  aL 
8AMB  T.  SAWYBR  et  aL 
(Sninreme  Court  of  Wiaconain.  April  11, 1893.) 

Statb  Tbbasdrbr— Istebbst  on  DEPoam  or 
State  Fdnds — Suketies. 
The  state  treasurer  and  the  sareties  on 
his  oflSdal  bond  are  liable  to  the  state  for  In- 
terest recdred  by  the  former  from  baaliB  on 
state  funds  d^slted  therein  1^  him,  in  his 
name,  as  such  treasurer,  with  Interest  thereon 
from  tha  close  of  his  official  term.  64  N.  W. 
ReI^  1,  17,  affirmed. 

Two  cases.  On  motlon>  fbr  a  Rhearing. 

Denied. 

WINSLOW.  J.  Motions  for  rehearing  are 
made  in  these  cases  upon  the  ground  that 
Interest  should  not  bare  been  allowed  t^on 
tto  Interest  moneys  received  by  the  treas- 
urers from  the  date  of  Hie  expiration  of 
their  respective  terms  of  office,  buf  only 
from  Qie  time  of  the  commencement  of 
these  actions,  or,  at  most,  from  the  time 
when  demand  was  made.  The  ground  Is 
talten  that  these  demnnds  of  the  state  were 
In  doubt  and  nnllquldated,  and  consequent- 
ly did  not  bear  interest,  and  reliance  Is 
placed  upon  Marsh  v.  Eraser,  37  Wis.  1^, 
and  Shlpman  v.  State,  44  Wis.  458.  Both 
of  the  cases  dted  were  for  the  recovery 
of  claims  strictly  unliquidated  and  Incapable 
of  ascertainment  by  mere  computation. 
Such  is  not  the  case  here.  It  has  already 
been  held  by  the  court,  In  these  very  cases, 
that  the  sums  of  Interest  on  the  imbllc  funds 
received  by  the  treasurers  from  the  banks 
became,  when  received,  additions  to  the 
several  funds,  and  belonged  to  the  state; 
tbat  the  same  were  received  by  the  treas- 
urer by  virtue  of  his  office,  and  belonged 
thereto;  and  that  the  failure  to  deliver  the 
same  over  to  his  successor  in  office  was  a 
breach  of  his  official  bond.  These  proEK>- 
sltions  are  not  now  contended  against  Un- 
der them  it  Is  difficult  to  see  how  the  rU^t 
of  the  state  to  recover  Interest  from  the 
time  when  the  treasurer  was  bound  to  turn 
over  the  money  to  his  successor  can  be  suc- 
cessfully controverted.  Certainly,  it  would 
be  admitted,  we  think,  that  If  the  main 
body  of  any  of  the  state  funds  was  not 
accounted  for  by  the  state  treasurer  at 
the  time  of  tiie  expiration  of  his  term.  Inter- 
est would  be  recoverable  thereon  from  the 
time  he  should,  according  to  law  and  the 
terms  of  hla  bond,  have  ixald  It  over.  Un- 
der the  decisions  already  made  In  these  cases 
the  Interest  moneys  received  stand  on  the 
same  footing.  They  became  at  once,  when 
received  by  the  state  treasurer,  state  money 
lec^ved  by  Tlrtne  of  his  office,  and  In- 


tegral parts  of  the  various  funds  which 
earned  them.  They  were  capable  of  exact 
ascertainment  by  computation.  It  was  as 
much  the  treasurer's  duty  to  turn  these 
amounts  over  to  his  successors  as  to  turn 
over  the  principal  of  the  funds,  and  con- 
sequently a  failure  to  do  so  is  equally  a 
breach  of  his  bond,  and  no  demand  was 
necessary.  The  previous-  decldons  of  this 
court  seem  to  settle  the  question.  School 
Dlst  V.  Lyford,  27  Wis.  506;  School  Dist 
V.  Dreutz»,  61  Wis.  153,  6  N.  W.  Rep.  610; 
Board  V.  Pabst,  70  Wis.  357,  35  N.  W.  Rep. 
337;  Supervisors  v.  Knlpfer,  37  Wis.  496. 
See,  also,  to  the  some  effect  Supervisors 
V.  Clark,  92  N.  T.  391;  Uniftee,  Off. 
Bonds,  S  326.   Motions  denied. 

PINNEY.  J.«  took  no  part 


WELD  et  al.  v.  JOHNSOX  MANUFO  CO. 
(Supreme  Ooort  of  Wsoonshi.  AptU  11,  180S.) 
Reqeahixo — Nev  Points. 
On  a  motion  for  a  rehearius,  affidavits 
ontddd  of  th«  record  will  not  be  omsidered. 

On  motion  for  a  rthearlng.   Motion  de- 
nied, but  lodgment  modified. 
For  ftormer  report  see  54  N.  W.  Sep.  83!L 

LYON,  C.  I.  The  defendant  moves  for  a 
rehearing  of  this  canae,  not  for  any  alleged 
error  In  the  decision  and  judgment  hereto- 
fore made  and  Altered  therein,  (54  N.  W. 
Bep.  335,)  but  npon  an  affidavit  of  facts 
outside  the  record,  which  It  is  claimed  eon- 
stltutes  a  valid  defense  to  the  action.  Such 
alleged  facts  are  not  set  np  in  the  answer, 
were  not  litigated  on  the  trial,  nor  men- 

3oned  In  the  argument  of  the  case  in  this 
^urt  Affidavits  outside  the  record  cannot 
be  considered  on  a  motion  for  rehearing, 
and  the  motion  must  necessarily  be  denledL 
Had  the  stUTKestlon  been  made  In  the  ar- 
gument of  the  case  tliat  defradant  had  a 
defense  to  the  action  which  had  not  been 
pleaded  or  litigated.  It  is  quite  probable 
the  Jndgmait  of  this  court  would  have  pro- 
vided that  on  motion  and  proper  terms, 
the  drcuit  court  might  in  its  discretion,  u 
good  cause  was  shown  therefor,  allow  the 
answer  to  be  amended,  and.  If  neoeesary, 
award  a  new  trial;  but  this  court  would  not, 
at  that  stage  of  the  proceedings,  definitely 
determine  whether  the  defense  suggested 
was  valid,  or,  If  so,  whether  the  d^end- 
ant  ought  to  be  relieved  against  his  failure 
to  plead  and  litigate  it  These  qnesttons 
must  first  be  considered  and  determined 
by  the  trial  court  All  this  court  will  do 
is  to  give  that  court  authority  to  do  so. 
We  perceive  no  valid  objection  to  giving 
the  same  authority  when  the  existence  of 
an  additional  defense  Is  first  suggested  In 
the  argument  of  a  motion  for  a  rehearing. 
For  this  purpose  no  affidavit  is  required. 
Statement  of  counsel  Is  sufficient  Hence, 
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Although  we  Amy  Uu  motlMk  for  rAearlng, 
the  Judgment  of  thi*  oonrt  will  be  so  modi- 
fled  as  to  authorize  the  drcolt  court,  In  Its 
discretion.  If  a  proper  case  therefor  be 
made,  to  allow  defendant,  on  proper  terms, 
to  amend  Its  answer  adding  thereto  ad- 
ditional defenses,  If  It  can  satisfy  the  court 
It  has  any,  and  to  award  a  new  trial.  In 
making  this  modlBcatlon  of  the  judgment 
we  do  not  pass  upon  or  consider  the  valid- 
ity or  suffldencr  of  the  suggested  defense. 
Such  modification  of  the  Judgment  Is  of 
little  practical  Importance  In  this  case,  for 
the  action  la  ejectment,  and  the  d^ndant 
is  entitled  to  a  new  trial  under  the  statute, 
on  complying  with  the  prescribed  terma. 
On  such  new  trial  It  could  move  for,  and 
It  would  be  competent  for  the  court  to 
gi-ant,  leave  to  Interpose  additional  defenses; 
but  we  think  the  defraidaat  should  be  al- 
lowed to  make  such  application  to  tiie  cir- 
cuit court  without  being  compelled  first  to 
comply  with  sadi  statutory  terms;  henca 
the  modification  of  the  judgment  The  mo- 
tion for  a  rehearing  Is  denied,  with  $25 
costs.  The  Judgmoit  will  be  amended  as 
above  Indicated. 


ALLEN  T.  STATE. 
(Supreme  Oonrt  of  Wlseonsln.    April  11, 180S.) 

HomoiDi— Ahbxdmbst  of  Veruict. 

Where,  on  an  Information  alleging  that 
defendant  did  feloniously  and  of  his  malice 
aforetbought  kill  and  murder  W.,  the  Jury  find 
defoulant  gaUtj  as  charged  In  tu  tnforuiatton* 
and  are  discharged,  the  verdict  cannot  be  aftM^ 
wards  corrected  by  the  court,  or  by  reas- 
sembling the  jury  and  ascertaining  from  them 
what  degree  of  murder  they  lutendiBd  to  find. 

Error  to  circuit  oonrt,  COarii  ooonty;  A 
W.  Newman,  Judge. 

Daniel  Allen  was  convicted  of  murder,  and, 
motions  In  arrest  of  Judgment  and  for  a  new 
trial  being  overruled,  he  brings  error.  Re- 
versed. 

Tite  other  fticts  fully  appear  In  tiie  fMhm- 
Ing  statement  by  WIN3LOW.  X: 

The  plaintlft  In  error  was  tried  for  murder 
upon  an  Information  charging  that  he  "did 
feloniously  and  of  his  malice  aforethought 
kill  and  murder  Henry  Wright,  against  the 
peace,"  etc.  The  Jury  returned  a  verdict 
finding  him  "guilty  as  charged  In  the  informa- 
tion," whereupon  they  were  discharged.  On 
the  next  morning  the  Jury  were  reassembled, 
and  asked  In  what  degree  they  foimd  the 
defendant  guilty,  and  each  replied  "In  the 
first  degree;"  whereupon  the  court  directed, 
against  objection  and  exception,  that  the 
words  "of  murder  in  the  first  degree"  be  In- 
serted after  the  word  "guilty"  In  the  verdict 
Motions  In  arrest  of  Judgment  and  for  new 
trial  were  overruled,  and  ezeeptiona  taken, 
ami  plaintiff  in  error  was  sentenced  to  im- 


prisonment for  life,  from  which  Judgm^t 
and  sentence  llila  writ  of  error  is  prosecuted. 

R.  J.  MacBrlde,  J.  M.  Uorrow.  and  Bl.  0. 
Ring,  for  plaintlft  In  error.  J.  L.  O'Connor, 
Atty.  Gen.,  and  J.  H.  Caan^,  Ant  Atty. 
GOL,  for  the  State. 

WINSLOW,  J.,  (after  stating  tbe  tacts.) 
An  Infonnatlon  charging  that  tiie  defendant 
"did  willfully,  ftiwloasly,  and  of  Us  malloe 
aforeutonght  kill  and  murder  the  deceased," 
Is  Bufflctent,  nndw  sectlim  4660,  Rev.  St.  and 
under  it  the  defendant  may  property  be  con- 
victed of  murder  In  dther  the  first,  seoimd, 
or  third  degree.  Bat  a  general  rerdlot  of 
guilty  upon  smfli  an  Information  does  not 
authorize  the  court  to  pronounce  Judgment, 
because  the  degree  of  tbe  crime  is  not  deter* 
mined.  These  propositions  must  be  consider- 
ed as  settled  In  this  court  Hogan  t.  State, 
30  Wis.  428;  State  r.  Sloan,  65  Wis.  647,  27 
N.  W.  Rep.  610.  Such  being  the  law,  it  is 
evident  that  the  plaintiff  In  error  could  not 
have  been  legally  sentenced  under  ttie  verdict 
as  It  stood  when  first  rendered  by  the  Jury, 
and  when  th^  were  discharged.  The  ques- 
tion, then,  te,  could  such  d^ective  verdict  be 
afterwards  corrected,  either  by  the  court 
Itself  or  by  reassembling  the  Jury,  and  as- 
certaining from  them  what  degree  of  murder 
they  intended  to  fiikd?  We  have  been  reform 
red  to  no  authority  which  answers  this  ques- 
tion affirmatively  with  reference  to  a  crim- 
inal, much  less  a  capital,  case;  nor  do  we  see 
how  such  a  doctrine  could  be  Justified.  The 
authorities  are  numerous  to  the  contrary. 
Com.  V.  Townsend,  S  Afieu,  216;  Cook  t. 
State,.  60  Ala.  SO;  Williams  v.  State,  44  lU. 
478.  The  conviction  and  sentence  must  be 
founded  upon  tbe  verdict  of  the  Jury,  not  the 
verdict  of  the  courL  The  Jury  ceased  to  be 
the  Jury  In  the  case  as  soon  as  ttiey  were  dis- 
charged by  the  court,  and  consequently  could 
not  afterwards  add  anything  to  or  subtract 
anything  from  the  verdict.  Therefore  the 
Judgment  here  was  based  on  a  verdict  in 
which  one  essential  fact  was  not  f onnd  by  the 
Jury,  and  which  the  court  had  no  power  to 
find.  For  some  reason  not  apparent  to  us 
the  word  "willfully"  is  omitted  from  the  in- 
formation in  this  cose.  This  is  one  of  the 
few  technical  words  which  the  statute 
(section  4660,  Rev.  St.)  retains,  and  seems  to 
indicate  as  necessary  In  an  information  for 
murder.  What  effect  this  omisdoo  might 
have  ev^  were  the  venllct  complete,  was  not 
discussed,  and  Is  not  necessary  to  be  decided, 
but  we  deem  It  proper  to  call  attention  to  the 
omis^tm.  Judgment  reversed,  and  cause  re- 
manded for  a  new  trial  Tbe  warden  of  the 
state  prison  will  surrender  tbe  plaintiff  In 
error  to  the  sheriff  of  Clark  oonnty,  who  will 
hold  blm  in  custody  until  he  shall  be  dlsohaig- 
ed     dne  ooorae  oi  Iaw. 
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BTXJTZ  T.  ARMOUR  et  aL 
(Sgpreme  Court  of  Wiiconrin.   April  11. 1893.) 

IXJOBT  TO  EHttJOjmr-SEaiAamtKB  <»  FlLLOW 
BSHVAKT. 

In  an  action  br  a  serrant  aeabut  Ui 
master  for  persoDal  injuriea  causea  hy  the 
neglig«)ce  of  a  superior  servant,  there  Is  do 
Uabilitr  where  it  appears  that  b»th  serraiits 
were  en^ged  Id  a  common  employment,  and 
the  direction  given  to  plaintiff,  by  obeying  which 
he  was  injured,  was  one  amiroprlate  for  one 
fellow  servant  to^ve  another.  l>wyer  v.  Ez- 
^^Co.,  62  N.  W.  Bep.  304,  82  Wis.  907,  fol- 

Api>eal  from  drcult  court,  Watikesha 
county;  A.  Scott  Sloan,  Judg& 

Action  by  IbLtbliu  Stuts  against  Kiillp  D. 
Armour,  Jonathan  O.  Armour,  and  Oeorge 
H.  Webstw,  doing  boedneas  under  the  firm 
name  and  style  ctf  Armour  &  Co.,  for  i»er- 
sonal  Injuries.  From  a  Jodgmait  of  nour 
suit,  plalntur  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowtng  statement      PIKXET,  J.: 

This  Is  an  action  for  the  recovery  of  dam- 
ages tot  personal  injuries  received  by  tiie 
plalntllf  while  In  the  employ  of  the  defend- 
ants from  a  Call  from  a  scaffold  on  Uie 
side  of  defendants'  loe  house,  and  caused 
by  the  negligence  and  Improper  direction 
of  the  defendants*  foreman,  Melnskee,  un- 
der whose  direction  and  with  whom  the 
plalntltf  was  working.  The  eTldaice  was 
to  the  effect  that  tbe  plaintiff  and  said  fore* 
man  were  at  tiie  time  In  question  engaged 
In  fixing  a  scaffolding  about  22  feet  high 
on  the  Boutii  Bide  of  defendants*  tee  house, 
and  in  arranging  and  adjusting  some  planks 
already  placed  on  It,  three  In  nomber,  about 
16  feet  long,  lying  In  a  pile  one  above  the 
other,  and  the  space  between  the  brackets 
upon  Which  they  rested  was  about  12  feet; 
the  foreman  desiring  to  move  the  lower 
plank  so  that  it  would  project  an  equal 
distance  over  the  bracket  at  each  end  of 
it.  The  foreman  who  was  working  with 
the  plaintiff  tipped  the  two  upper  planks 
orer  on  their  edges,  bo  as  to  permit  tbe 
lower  one  to  be  moved,  and  directed  the 
appellant  to  move  It  to  the  east.  When 
plaintiff  attempted  to  so  move  the  plank 
he  was  standing  upon  a  wooden  brace  and 
Iron  rod  towards  the  east  end  of  the  plank, 
and  astride  of  It,  looking  eastward,  and  tbe 
foreman  stood  to  hts  right  and  partially 
behind  him.  and  so  he  could  look  to  the 
westward,  and  when  tbe  foreman  raised 
the  two  upper  planks  so  as  to  enable  the 
lower  one  to  bo  moved,  the  plaintiff  drew 
it  along  a  short  distance  and  stopped,  when 
the  foreman  told  blm  to  move  It  a  little 
further.  He  covlA  not,  from  his  position, 
see  the  west  end  of  the  plank,  or  how  far 
It  projected  over  the  bracket,  and  he 
obeyed,  moving  the  plank  a  short  distance 
further,  (not  more  than  an  inch,  as  he  tes- 
tified,) when  the  west  end  of  the  plank  fell 
from  the  bracket  on  which  It  bod  rested 
to  the  ground,  throwing  the  east  end  up. 


cansSng        plaintiff,  who  was  astride  of 

It,  to  teU  fiom  the  acoifold  to  tbe  groand. 
by  vhldi  his  etiOax  bone  was  bnkim,  and 
he  sustained  other  Injuries.  The  pinlntur 
testified  that  he  and  the  hands  at  11m  tee 
house  had  to  ob^  Ibe  foveman,  or  be  ^ 
charged,  and  that  the  latter  ennfloyed  hands 
for  tile  defendants,  and  dlsdmi^  them 
OS  he  diose.  Upon  t2iese  facts  the  dnmlt 
court  ruled  that  at  the  time  of  the  injury 
Melnskee  and  the  plaintiff  were  fellow  serv- 
ants  ragaged  In  a  coranKm  «npk^ment 
and  that  the  plaintiff  conld  not  recover  for 
the  injury  he  received  ttiereln  by  and 
tlwou^  the  ne^lgent  and  earcdem  direc- 
tions of  M^uskce,  the  Hamnan,  and  nan- 
suited  tbe  plaintiff,  and  he  qipeated. 

Ryan  &  Merton,  for  iQ>penant  D.  H.  Sum- 
ner, for  respondents. 

PiNNEt,  Jm  (after  stating  tbe  fitcta.)  At 
tile  time  ttie  plaintiff  recMred  tbe  taijuiy 
of  Which  he  complains,  and  which  he  im- 
putes to  the  negligence  and  tanproper  direc- 
tion of  the  fweman,  fltey  were  botb  en- 
gaged In  ad^uChig  ttie  three  plaidta  resting 
on  the  brackets  of  the  scafftMlng,  and  Ibe 
foreman  was  doing.  In  eonnectlMi  wltb  the 
plaintiff,  the  work  of  a  common  laborer. 
Tbe  foreman  was  not,  witldn  the  rule  es- 
tablished in  tbis  state,  a  vice  principal,  bat 
was  a  mere  fellow  servant  with  the  plaln- 
tifl  of  a  commrai  master  In  dotaig  the  work 
in  question,  and  the  plaintiff  In  thus  weifc- 
ing  with  blm  asanmed  tbe  hasaid  at  tbe 
alleged  n^lgenc*  of  Mdnskee.  The  case 
of  Howland  v.  Railway  Co..  54  Wis.  226* 
11  N.  W.  R^  629.  in  which  the  cases  Is 
this  state  are  dted,  Is  decisive  against  the 
plaintiff's  claim  to  recover.  The  entire  sub- 
ject was  fully  considered  In  the  recent  case 
of  Dwyer  v.  Express  Co.,  82  Wis.  SOT,  fi2 
N.  W.  Bep.  aOi,  and  in  this  case,  as  In  that, 
there  is  no  allegation  that  Melnskee  was 
an  incompetent  person  to  perform  tbe  du- 
ties devolved  on  him  by  his  employnwnt. 
If  he  was  an  ordinary  hired  servant  of  the 
defendants  there  can  be  no  pretense  that 
the  plaintiff  would  be  entitled  to  recovw. 
^Vhether  Melnskee  is  to  be  CMuddwed  as 
a  vice  principal  of  the  d^endanta  or  a 
coemploye  and  fellow  aervant  of  tbe  plalnr 
tiff  dq)end%  not  upon  his  rank  or  grade, 
but  upon  tbe  work  th^  being  performed 
by  him.  The  act  of  Melnskee  in  qoeatioD 
was  not  one  that  tbe  law  implied  a  om- 
tract  duty  upon  the  part  of  the  master  to 
perform,  and  Melnskee's  negligence  or  Im- 
proper performance  of  it  cannot,  therefore, 
be  imputed  to  tbe  master.  The  direction 
was  one  appro[»late  for  one  f^ow  servant 
in  a  common  employment  to  give  anothw; 
and,  both  at  tbe  time  being  engaged  in  the 
performance  of  tbe  same  act  or  piece  of 
work,  it  cannot  be  maintained  thai  they 
were  not  fellow  servants  within  the  mean- 
ing of  the  rule,  each  assuming  the  rlak  and 
hazard  of  the  ne^igence  <tf  the  other  as 
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Incident  to  their  coiumoo  emploTinent.  Tb» 
cose  of  Dwyer  v.  Exprea  Oo.,  mpca.  to 
concludT^  ind  mstaliis  the  rnUns  of  tbe 
circuit  court  To  the  aame  effect  la  Kllegel 
T.  Muuifactariiig  Co.,  iWis.)  &8  N.  W.  Rett, 
lim  ThB  JndcmsBt  of  tlw  circuit  oowt  !• 
affirmed. 


TURNSR  T.  LEATHEM  et  aL 
tSuprame  Court  of  Wlecoiuln.    April  11, 1S08.) 
SmriKO  AnoB  Dbpault— DtscRKtioN  of  Court. 

KoT.  St  i  2SiU,  provides  that  the  court 
may  in  its  dlscretioa,  and  on  such  terms  as  may 
be  just,  at  anj  timp  within  one  year  after  no- 
tiee  thereof,  rritere  a  party  tt6m  a  judgment 
asainst  him  throndi  hi*  uiUtake,  faiadTerteoce, 
or  excasable  neglect.  Beld,  that  It  was  wlthla 
the  dlscretioD  of  the  conrt  to  open  a  default, 
thonab  more  than  one  year  after  the  rendition  ox 
the  jtndcment  wber«  it  appeared  that  proceed- 
ings were  instituted  therefor  wheo  dtfaodant 
had  actual  notice  of  the  judgment 

Appeal  from  drcolt  court,  Uartaette  coob- 
tj;  SuanA  D.  Haitiuci,  IiOtit. 

Aotloa  tj  ^rauam  J.  Turner  agalnat  Jofaa 
Leotbem  and  other*.  From  an  order  Mttlng 
aside  tlw  judgUHUit  aialist  defendasts  by 
defftolt,  plafattCr  mjppeaiM.  AAnned. 

Tbe  other  facta  fully  appear  in  tiie  foOow- 
las  atrntMBoit  by  GAS80DAT,  J.: 

It  aiKwan  from  tbe  raeord.  In  eOaet,  tint 
Mar  IT,  188B,  tte  Mx  40%  In  QvaMlon  wece 
■old  for  taxea;  that  April  SO.  18S8,  tha  coun- 
ty took  tax  dMds  for  aald  ilz  «Vb  on  mOi 
Mlea;  that  May  18, 1887.  puswat  to  a  m>- 
faitlon  of  the  county  board,  the  county  oon- 
TfiTBd  ttid  lands  to  the  pUdnttff  by  qntt* 
claim  deed,  and  the  same  waa  recorded; 
that  AQsoat  16,  1888,  tfae  plalntur  com- 
menced this  action  by  eerrlce  of  snmmans 
alone,  to  quiet  tltle^  and  bar  tho  defendants 
from  any  rltfit  to  the  premises;  that  Octo- 
ber 1,  18S8,  Judgment  was  altered  in  this 
action  by  defftult.  as  prayed  In  the  com- 
plaint; that  October  15,  1888,  the  plaintiff 
conveyed  said  iirTtmigrs  by  qultdalm  deed 
to  Lefaan  and  Hues.  In  couSderatioQ  of 
$850  Iff  tbem  paid;  that  April  10,  1891,  the 
said  LeiMtt  and  Hflaea  replevied  a  quan- 
tity of  logs  or  timber  cut  from  m\d  prem- 
ises 1^  or  imdar  tha  authority  of  tbe  de- 
fendants; tbat  June  1,  1801,  the  defendsnts 
obtained  an  order  to  Adw  cause,  vpoa  a 
Turifled  answer,  afldavlts,  and  tbe  records 
In  said  action,  vhy  aocb  Judgment  abould 
not  be  vacated  and  set  aMde.  and  the  de- 
fendants allowed  to  answer  the  complaint 
therein  upon  tbe  merits;  that  such  order  to 
diow  caaas  was  returnable  October  S,  1801; 
that  upon  the  beartog  of  that  motion,  and 
on  Nov«mbMr  16,  1801,  It  waa  ordered  by 
tbe  court  to  the  effect  tbat  said  Jodgmeut 
be,  and  the  aame  was  thereby,  aet  aside, 
and  the  defendants'  proposed  anawer  stand 
as  the  anaww  thsridn,  vrlth  leave  to  the 
plalntlfr  or  Ua  successors  In  interest  to  swe 
notice  of  electi(m  to  aeoept  tbe  deposit  there- 
in referred  to,  which  order  was  made  upon 
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conditions  that  said  defendants  pay  to  tlw 
plalntlira  attorn^  $10  coats  of  said  mo- 
tion, and  also  pay  to  said  Leisen  and  Huies, 
or  thalr  atfomeya,  the  aald  sum  of  $850, 
with  interest  at  7  ptt*  eait  par  annum  from 
October  15,  1888,  plus  auidi  auma  as  said 
Leisen  and  Henee  had  paid  for  taxes  levied 
iqran  said  lands  since  laflt>named  date,  with 
interest  at  7  per  cent  from  tba  dates  of 
payment,  leas  the  sum  of  $05.87,  deposited 
for  said  plaintiff  with  said  answer,  and  also 
tbe  taxable  costs  of  this  actlasi,  to  be  taxed 
by  the  de^  Frma  that  order,  and  the 
whole  thareot,  tbe  plaintiff  brings  this  ap- 
peal 

Simpson  A  Scudder,  for  api>eUant  Web< 
ster  &  \7heeler,  for  reapondenta 

CASSODAT,  J.,  (after  atattaig  the  facts.) 
It  Bppeara  tnm  the  record.  In  effect,  that 
the  defendants  purchased  and  recelTed  con- 
veyancea  al  a  large  (jnontity  of  lands  firora 
one  Baker,  Norember  28,  1887;  that  such 
lands  Indnded  the  lands  In  question,  for 
which  tooy  iwld  Baker  $800;  that  In  making 
such  purchase  Baker  represented  that  the 
title  to  aU  of  said  lands  was  good,  utd  timt 
he  woidd  deten&  the  same;  timt  at  the  time 
the  summons  In  this  action  was  served  np- 
on  the  defendants,  ther«  were  also  served 
vjfoa  them  a  summnia  In  each  of  tfx  ctiier 
actions.  In  teror  of  other  parties,  concemlnff 
other  lands;  tbat  tba  defendanta,  ielyln$ 
tq^  said  Baker's  promise  to  defend  sncb 
titles,  thereupon  dellTered  to  said  Baker 
all  of  said  Bummonses,  Including  the  one  In 
this  action;  that  aiOd  Bate  theretqHm  re- 
taloed  an  attomev  At  Inv  to  defend  said 
several  actions,  and,  as  he  aupposed.  de- 
livered to  htm  aU  of  said  summonses,  and 
was  adrlsBd  Ua  said  attorney  that  ha 
had  a  good  deteaae  «von  th»  marha  to  eadi 
and  all  of  said  acttcns;  that  said  Baker  then 
and  there  instroetod  Us  said  attorney  to 
take  all  necessary  steps  to  snoceaafolly  de- 
fend eac!h  and  all  of  aald  actkma;  flut,  aa 
It  afterwarda  ai^eared,  tba  saU  Baker, 
through  some  inadvertence  or  mistake,  neg- 
lected to  deliver  to  Us  said  attorney  tbe 
summons  In  this  action,  and  hence  Judg- 
ment waa  taken  therein  by  detSult  It  Is 
oootended  with  much  vigor  ttut  the  court 
had  no  power  to  relieve  the  defendants 
from  the  Judgment  after  the  expiration  of 
the  year.  The  court  may,  In  tts  dtecretlOQ, 
and  upon  such  texOM  aa  may  be  Just  at 
any  time  within  one  year  after  notice  there- 
of, rdieVB  a  party  from  a  Judgment  order, 
or  other  proceeding  against  him,  through 
his  mistake,  toadvert^ice,  surprise,  or  ex- 
cusable ne^ect.  Section  28S,  Rev.  St.; 
gdioba^r  v.  Insurance  Oo.,  00  Wis.  80, 
17  N.  W.  Rep.  069.  and  cases  there  dted; 
Manufacturing  Co.  v.  Monahan,  68  Wis.  194. 

a.  W.  Rep.  100;  Whereatt  v.  BlUe,  70 
Wis.  207,  36  N.  W.  Rep  314.  Here  It  ap- 
pears that  neltoer  Baker  nor  ^ttier  of  the 
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def  endanti  learned  of  the  aetlon  or  Jndg- 
meat  by  default  nntU  some  time  after  the 
commencement  of  the  replevlii  snit  men- 
tioned to  the  foregohiK  statement,  April  10, 
18&1.  and  Jnst  before  proceedings  were  in- 
•dtnted  to  <^>en  snch  default.  The  case 
made  was  deariy  within  the  discretion  of 
the  court,  and  the  terms  imposed  appear  to 
hare  been  Just  to  all  parties.  The  order 
was  made  within  one  je&r  after  snch  notice, 
and  hence  Oiere  can  be  no  question  but  that 
flw  const  had  power  to  make  the  same. 
Tbe  <Mder  at  the  drcnlt  court  Is  affirmed. 


CONOVEB  et  ol.  t.  KNIGHT. 
(Sapreme  Conrt  of  Wiaconsin.  April  11,  1893.) 
Px.BADixe— CoDitTBKrLAiH — Blu.  or  Pabticdlabs 
— Whbx  Rbqcisid— Cora. 

1.  an  action  br  architects  to  recorer 
tor  professloiial  gerrices  reodered  defendant 
lo  the  erection  of  a  building,  defendant  pleaded 
a  eoonterclaim  for  damages,  in  which  be  al- 
leged, in  general  term*,  failore  hr  jdalntffEs  to 
furnish  detailed  plans,  qtedncations,  and 
drawings  for,  and  to  superiDtend  the  erection 
of,  aada  bnildiDg,  and  serioos  errors  in  rough 
drawings  used  m  the  commencement  of 
constmctioD.  ffeU,  that  the  court  properly  re- 
quired defendant  to  make  his  counterclaim 
more  specific  by  partlcDlarizing  the  breaches 
of  dntr  and  mistakes  complained  of. 

2.  Where  the  ecyt  of  snch  building  im  al- 
leged in  the  petition  and  admitted  in  the  coun- 
terclaim, it  Is  error  to  require  defendant  to 
furnish  a  "detailed  statement  of  the  cost  of 
the  buildhig." 

A.  it  is  impnvK  to  reqalre  defendant  to 
ttmy  idaintiffa*  attomeTs  flu  costs. 

Appeal  from  drcntt  oomi,  Ashland  county; 
J.  K.  ^ilah.  Judges 

Actlcm  by  Allan  0.  Oonorer,  liSW  F. 
Pnter,  and  H.  P.  Padl^  against  John  h. 
Knight  to  recorer  for  serrlcea  rendered  de- 
fendant as  arcfaltecta  Prom  a  Judgment  re- 
qplrlng  defimdnnt  to  t'M'^i*  **m>  ooontwdaim 
pleaded  by  him  more  spedflc,  and  to  pay 
plalntUh*  attorn^  |10  coats,  defendant  ap- 
peals. Modified. 

Hie  otlier  tecHa  fuUy  appear  In  tbe  follow^ 
lug  statemmt  by  LTON,  O.  J.: 

It  Is  alleged  In  tbe  complaint  ttat  tbe  plaln- 
tilfs  are  architects  by  prctfesrion,  and  part- 
ners in  that  bufdnesa,  and  were  employed  by 
defoidattt  tn  1889,  as  sodi,  and  rendered  him 
services  in  framing  and  drawing  plana  and 
making  estimates  for,  and  snperintending  the 
erection  In  the  city  cf  Ashland  a  bnllding 
for  defendant,  known  aa  "Knli^it's  BlodL^ 
This  action  is  to  recover  an  unpaid  balance 
of  tbe  omtract  price  for  sudi  aeirlces.  and 
alao  to  recover  quantum  mendt  for  certain 
other  serrlces  of  like  character  on  the  same 
building,  not  Included  in  snch  contract.  The 
defendant  answered,  alleging  aa  defenses  nu- 
merous failures  by  plaintiffs  to  perform  ttie 
contract,  and  mistakes  on  their  part,  greatly 
to  his  damage.  The  answer  also  contains  couu' 
terclalms  for  damages  for  such  failures  and 
breaches  of  duty  by  the  plalntifTs,  and  for 
such  mistakes.  Hie  lOalntlffs  therec^on  de- 


manded a  bm  of  partlcnlan  of  defendant's 
counterclaims,  and  one  waa  furnished  ac- 
cordingly: None  of  the  charges  were  item- 
ised, and,  although  many  of  them  were  baaed 
upon  errors  and  Insuffldoidea  in  the  plans, 
the  same  were  not  specifically  stated.  The 
averments  In  the  counterclalma  were  still 
more  goieraL  On  the  «c  parte  appUcathm 
of  plalntlflh  the  circuit  Judge  made  an  order 
reqtdring  the  d^endant  to  furnish  a  farther 
Un  of  particulars,  specifying  with  more  par- 
tlcnlari^  Rich  alleged  ftaUnres  of  duty  and  the 
expense  occasioned  thereby,  and  sndi  errors, 
and  ItnnUng  the  labor  and  material,  and 
the  cost  thereof  required  to  correct  the  same. 
Tbe  order  also  required  defendant  to  fumlrii 
a  *^etalled  statement  of  the  actual  cost  of 
the  bnOdlng."  Afterwards  the  defendant 
moved  tbe  conrt  to  modl^  mdi  order  by 
•tzfking  therefrom  tbe  reqalrem«it  that  he 
further  specify  and  Itemize  snch  alleged 
failnrea  of  duty  and  errors  of  the  plain  tiffs, 
and  alao  tbe  requirement  that  he  famish 
such  detailed  statement  ot  Ota  coat  at  the 
building.  At  the  same  time  plaintllfs  moved 
the  court  to  strike  out  defendant's  comi  ter- 
clalms because  of  noncompliance  with  the 
order  to  fnndah  a  farther  bill  of  particulars. 
On  these  motkav  the  court  made  the  follow- 
ing nder:  *^rdered.  ttiat  Ibe  saM  motion  of 
ttie  detendant  be  daded,  and  Out  flw  motloa 
of  the  plalntUte  be  granted  unless  the  de- 
fendant's attinneys  shaU  serve  nptm  ttie 
plaintUBs'  atton^a,  wllbln  ten  dajm  ot  tbe 
sovtee  ot  Ods  order  upon  ttw  delbndant's 
attomeya,  an  amended  bin  of  partlcaian,  in 
accordance  with  the  order  of  this  court  made 
tile  6th  day  of  Angnst,  1802,  and  pay  the 
plaintiffs'  attorneys  ten  dollars  costs.**  From 
this  order,  defendant  appeals. 

Dockery  &  Kingston  and  Wlnklw,  Slanden, 
Smith.  Bottom  &  Vilas,  for  appellant  Tom- 
kins  St  Merrill,  for  respondents. 

LYON,  a  J.,  (after  stating  tbe  ftcti.)  In 
his  counterclaims  the  defendant  alleges  in 
general  terms  fallnre  tqr  plalntUBi  to  fmrnUh 
detailed  plans,  qiecificatlon^  and  drawings 
for,  and  to  superintend  the  erection  of,  his 
building,  and  serioos  errors  in  tbe  rough 
drawings  furnished  by  plaintiffs  which  were 
used  in  the  commencement  of  the  construc- 
tloa  of  tbe  bnOdlng.  It  la  pleaded  aa  a  de- 
taiae  in  the  answer  that  the  phdnttfCa*  esti- 
mates of  the  cost  of  the  building  were  grossly 
emmeons^  and  that  It  actually  cost  twice  tbe 
estimated  som;  hut  tbis  avwment  la  not 
found  In  eitiier  countendalm,  and  benoe  la  of 
no  Importance  on  this  appeaL  We  are  not 
disposed  to  draw  any  nice  distinction  be- 
tween the  functions  of  an  order  for  a  Mil  if 
particulars  and  an  order  requiring  a  pleading 
to  be  made  more  definite  and  certain,  for 
we  think  snch  distinction  has  no  tangible 
exlat^ice  in  reaaini  or  law.  Tbeae  coonter- 
clalms  are  expressed  In  terms  as  general  as 
are  tbe  oommoi  money  counts  under  the 
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conunoifr-law  practice,  and  a  proper  bill  of 
parUcolars  necesMullr  operates  to  make 
them  more  definite  and  certain.  When,  as 
here*  the  claim  coTers  and  Includes  nnmerooB 
proporitlona  of  fact,  which  are  asserted  In 
the  most  general  terms,  a  motion  for  a  bill 
of  particulars  Is,  in  substance  and  1^1  ef- 
fect, necessarily  a  motion  to  make  the  plead- 
ing more  definite  and  certain.  The  defend- 
ant does  not  object  to  furnishing  plalntifrs 
wltb  itemized  statements  of  the  expotse  for 
labor  and  materials  to  which  he  has  been 
subjected  because  of  brea^es  of  dnty 
and  mistakes.  WepercdTenoTalidrMSoawhy 
he  should  not  at  the  same  time  particnlarize 
the  breaches  of  duty  and  mistakes  cc»nplaln- 
ed  of.  This  Is  what  the  order  of  the  (drcult 
court  requires  him  to  do.  Thua  far  the  order 
appealed  from  seems  imobJectkHiable.  The 
order  further  requires  defendant  to  furnish 
plaintiffs  a  detailed  statemoit  of  the  actnal 
cost  of  the  bnUdtng.  The  complaint  allies, 
and  It  Is  admitted  In  one  of  the  counter- 
dalma,  that  the  cost  of  the  buUdlng  was 
9120,000.  No  view  of  the  case  is  suggested 
to  our  minds  which  renders  It  essential  to 
platatiffs'  def^ise  against  the  counterclaims 
that  they  ihould  have  any  such  detailed 
statement.  Whatever  amount  the  cost  of 
the  building  was  Increased  by  plalntUCs* 
failure  of  duty  and  Inexcusable  mistakes  is 
probably  the  measure  of  defendant's  dam- 
agea  on  his  counterclaims,  and  the  elements 
or  particulara  of  sn<^  Increased  coat  will  be 
snfflctently  Itemised  in  the  furthtf  UU  of 
particulars  the  defendant  la  required  to  fur- 
nish, without  a  "detailed  statunoit  of  tho 
cost  of  tha  building."  We  conclude  that, 
instead  of  denying  the  defendant's  motlui  to 
modify  the  order  for  a  further  bill  of  paittc- 
ulars,  the  circnlt  court  dioold  have  granted 
It  In  so  tar  as  It  asked  tlw  ooort  to  relieve  the 
defendant  from  Uw  above  xequlrement,  and 
should  have  affirmed  the  residue  of  such 
ord».  but  wlttMQt  ooats  of  motion  to  either 
party.  Tbe  portton  of  the  ord«r  of  the 
dreult  court  wbldi.  in  effect,  reqidres  "a  de- 
tailed statement  of  the  actual  cost  of  the 
bulKUng"  to  be  furnished  tfalntiffs,  and  tiiat 
portion  which  Imposes  flO  costs  upon  the  de- 
fendant, are  reversed,  and  the  residue  of  tbe 
order  is  affirmed.  The  drcnlt  court  will  give 
tbe  d^endant  a  reasonable  time  in  wlddi  to 
futnbOi  such  farther  blU  of  particulars  In  ao> 
cordance  with  this  opinion.  No  costs  are 
allowed  to  either  party,  ezc^t  the  appellant 
must  pay  cleric's  fees. 


BAKER  V.  8TATB. 
<Soprema  Oourt  of  WIbcodsId.  April  11,  1803.) 

Ckiujxai.  X<aw— Appointmrmt  or  Codksbl— 
Fowsa  or  Rcpbbmb  Coobt. 
L  Tbm  supreme  court  haa  no  mnOioritj  to 
«pp(rint  coaniiet  to  defend,  at  the  pnblle  ex- 

Krue,  a  person  charged  with  a  cnm<>.  Mt> 
>aaid  T.  SUttt,  60  N.  W.  Bep.  1S3.  80  Wis 
«07,  foUowad. 


2.  The  supreme  court  has  no  powiT  to  sua* 
pend,  in  a  particular  case,  the  mlie  of  tbe  eir' 
cult  court  in  re^>ect  to  the  prepLratl-m  and 
settlement  of  a  bill  of  exertions,  snch  rules 
having  the  force  of  a  statute  until  abrogated  by 
competent  authority. 

Error  to  drcoit  oourt,  Ashland  conn^;  J. 

K.  Pariah,  Judge. 

B.  W.  Baker  was  convicted  on  a  criminal 
charge,  and  brings  error,  and  submlte  the 
following  motions:  (1)  That  this  oourt  ap- 
pcdnt  counsel  for  him  at  the  public  expense; 
(2)  that  a  certain  rule  of  the  droult  oourt  be 
waived;  and  (3)  that  the  record  be  remitted 
to  the  circuit  court,  to  the  end  that  the  bill  of 
exceptions,  when  settled,  be  attached  there- 
to, and  returned  to  this  court  First  and  secv 
ond  motions  denied,  and  third  granted. 

Rublee  A  Cole,  for  plaintiff  in  error.  J. 
L.  O'Connor,  Atty.  G«i.,  for  the  State. 

LYON,  0.  X  Three  motions  are  submitted 
In  behalf  of  plaintiff  in  error.  They  are:  (i) 
That  this  court  appoint  counsel  for  him  at 
the  public  expense;  (2)  that  rule  24  of  the 
drcult  court  be  waived,  and  Qi&t  court  au- 
thorized to  sign  the  notes  of  the  court  re- 
porter (with  exhibits  attached)  as  the  blD  of 
es^Uons;  and  (3)  that  the  reoord  be  re- 
mitted to  the  drcuit  court  to  the  end  that 
the  bill  of  exceptions,  when  settled,  be  at- 
tached thereto,  and  returned  to  this  court 

I.  After  the  dedalons  of  tbla  court  In  State 
V.  Williamson,  72  Wla  61,  89  N.  W.  Rep. 
186;  State  v.  Wentler,  70  Wis.  80,  07,  44  N. 
W.  Rep.  841,  and  46  N.  W.  Rep.  816;  and  Mc- 
Donald V.  State,  80  Wis.  407.  60  N.  W.  Rep. 
185,— denying  similar  motions,  It  is  idle  to 
move  here  for  the  appointment  of  counsel  to 
defttid,  at  the  public  expense,  persons  ohargeif 
with  crime,  mie  first  motion  is  denied. 

n.  We  have  no  power  to  sn^end,  In  a  par- 
ticular case,  the  rules  of  the  circuit  oourt  in 
respect  to  the  preparation  and  settlement  of 
a  bill  of  exceptlona  Such  rules  have  the 
force  of  a  statute  until  abrogated  try  compe- 
tent authodty.  Tb9  seomid  motion  Is  daoled 
also. 

m.  The  third  motion  is  granted.  The  cleik 
will  remit  the  record  to  tiie  drcoit  oom%  for 
the  purpose  Indicated  in  the  motion. 


WISCONSIN  WATBR  CO.  v.  WINANS  «t  al. 
Supreme  Court  of  Wisoonsln.  April  11,  1893.) 
Water  Cokpanics— Coxdimmatio^t  or  Land. 
A  petition,  in  condemnation  proceedings 
by  a  water  company  for  a  riffht  of  way  through 
certain  luuds,  alleguig  an  iatentioo  of  the  com- 
pany to  convey  water  for  drlnldnz  and  sanl* 
cary  purposes  to  the  inhaUtants  of  Milwatik>>e 
by  a  pipe  line  extending  from  Its  sprinrs  "to 
the  limits  of  the  city,"  Is  demurrable  where  it 
does  not  show  that  the  company  has  the  right 
to  so  supply  the  dty  or  ito  inhabitants,  since 
the  rlii^ht  of  the  company  to  condemn  is  de- 
pendent on  audi  public  use. 

Appeal  from  drcuit  court,  WsukeSba  eoon- 
ty;  Trunk  M.  rish.  Judge. 
In  condemnatioo  proceedings  by  tbe  Wltt> 
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conslit  Water  Company  to  acquire  certain 
lands  for  a  right  of  way  for  Its  pipes,  Gemigre 
Wlnana  and  others  demurred  to  tbe  peti- 
tion, and  from  an  order  OTennllnc  the  de- 
murrer, and  from  an  order  appointing  com- 
mls^ners,  they  appeal.  Rerersed. 

The  other  facts  fully  appear  In  the  follow* 
Ing  statement  1^  CASSODAY,  J.: 

It  appears  from  the  record  that  January 
i,  1893,  the  Wisconsin  Water  Company  filed 
^th  the  clerk  of  the  circuit  court  for  Wau- 
kesha county  its  Terlfled  petltitm,  addressed 
to  said  court  and  the  Judge  thereof,  stating, 
ta  effect,  that  said  petitioner  was  duly  In- 
corporated and  organized  under  and  In  pur- 
suance of  the  laws  of  this  state.  That  the 
hiislness  and  purposes  fbr  whlcii  tt  was 
formed,  and  In  which  it  was  by  law  author- 
ized to  engage,  was  the  construction  and 
maintenance  of  waterworks  and  connections, 
for  the  Bi4>ply  of  the  inhabltante  of  the 
cities  of  Milwaukee,  Burlington,  Radne,  and 
otiier  dtles  and  villages  with  water  for 
domestic  use  and  for  Raul  tar j  purposes,  and 
to  do  a  greneral  waterwoi^u  business;  and  to 
that  end,  and  for  such  purpose,  to  build  and 
construct  all  necessary  reserrolrs  and  other 
buildings  and  appliances,  lay  pipes  and  pipe 
lines,  and  aoanlre  for  Itself.  Its  successors 
and  assigns,  the  Utle  In  fee  tfmple  to.  and 
such  easonent  in  and  scrritode  npout  all 
such  lands,  streeti,  road*,  highway  and 
places  as  aol^t  be  necessary,  and  to  use 
and  hold  the  same,  and  g^tually  to  do  any 
and  all  requisites  necessary  or  proper  to  be 
done  to  amTey,  dlstrUrate,  and  supidy  water 
to  the  InbaUtants  of  such  cities  and  vlUagea, 
or  any  of  them,  for  Jilia  That  It  had  con- 
tracted for  and  purchased  ct  the  Wankesba 
Hygela  Mineral  Spring  Cimipany,  a,  corpon^ 
tion  organized  under  the  laws  of  DUnots, 
owning  the  Hygela  and  Oloin  springs  in 
Waukesha,  and  that  It  thai  owned  and  pos- 
sessed the  rlfl^it  to  use  said  springs,  and 
the  buildings,  machinery,  and  apparatus 
thereof,  to  the  exteoit  necessary  for  all  pur- 
poses for  which  the  petitioner  mlg^t  require 
the  same  In  Its  business;  and  that  tt  was 
Its  purpose  and  Intratlon  to  convey,  dis- 
tribute, fumlidi.  and  sui^ly  water  from  said 
springs  for  drinking  and  sanitary  purposes 
to  the  Inhabitants  of  Milwaukee,  by  means 
of  a  pipe  line  extending  from  said  sprli^ 
to  the  dty  of  Milwaukee,  to  be  laid  and 
constructed  on  a  line  or  route  extending 
from  said  springs  southerly  a  distance  of 
about  10  miles,  to  "Darling  Place,"  so  called, 
and  thence  In  a  northeasterly  direction  to 
the  limits  of  the  <Aty  of  Milwaukee.  That 
said  petitioner  had  actually  mirveyed  its 
route  and  staked  out  the  center  line  there- 
of from  said  springs  to  the  dty  of  MIl- 
waufcee,  as  aforesaid.  That  satd  pipe  line 
was  necessary  to  oiable  said  petitioner  to 
convey  such  water  from  said  springs  to  the 
dty  of  Milwaukee,  and  to  dlstrlbnte,  fnnriah, 
and  supply  the  same  for  drhUdng  and  sani- 
tary ptirpoM  to  the  InhaUtanta  thereol 


That  said  pipe  line  will  be  the  main  Una  of 

pipe  of  said  petittoner.  That  tt  la  anOwr- 
iced  by  Its  charter  to  constmct  fte  sold  pipe 
One  over  tike  route  aforesaid,  and  that  It 
la  Its  Intonttoii.  In  good  faith,  to  ocmstnict. 
lay,  maintain,  and  opmtte  said  ^pa  line 
over  and  along  sold  route.  That  tti  line 
had  been  located  by  its  board  of  directom 
upon  the  line  so  staked  out.  That  for  such 
purpose  it  waa  necessary  that  a  strip  of 
land  one  rod  in  width  be  acquired  by  said 
petitioner  <m  and  along  the  line  of  said  pro- 
posed  route,  and  that  such  right  of  way 
had  been  fixed  and  estabUshed  by  its  hoard 
at  directom  at  die  width  named.  That  the 
lands  across  which  said  pipe  line  had  been 
80  staked  out,  witii  ttie  names  of  the  parties 
who  owned  and  occupied  the  same,  and 
who  are  Interested  therein,  as  near  as  said 
petitioner  could  ascertain,  were  as  therebi 
•pedflcoUy  stated.  That  said  real  estate 
so  described  was  required  and  was  neces- 
sary for  the  purpose  of  constructing,  main- 
taining, and  operating  its  proposed  pipe  Bne 
from  ssld  springs  in  Wauke^a  to  the  dty 
ot  SfilwaiAee.  That  maps  of  said  route, 
fully  showing  all  the  facts  connected  there- 
with, were  annexed  to  said  petition.  That 
none  of  said  owners  or  oceopants  er  persons 
so  Interested  were  Infants,  except  as  there- 
in stated,  and  none  of  unsound  mind  or 
unknown  to  said  petitioner,  and  tiiat  a  gen- 
eral guardian  had  been  appointed  for  said 
Infants;  and  prayed  tliat  it  might  be  de- 
terorined  that  the  petitioner  was  entitled 
to  take  the  whole  <tf  said  hmd  and  reel  e»- 
tate  sought  to  be  acquired  by  proceedings 
hsFdn,  and  also  for  the  appdntment  of 
oommlaslonerB  of  apprtisol  tiieFe<tf,  and  that 
an  order  be  made  prescrtblng  that  notice  be 
glv«i  of  the  time  tind  place  of  hearing  said 
petition,  pursuant  to  law,  and  that  a  guard- 
ian ad  litem  be  appointed  for  said  Infants. 
That  a  deed  was  executed  by  the  said 
Wai^Bha  Hygela  Mineral  Spring  Company 
to  the  said  petidtmer,  bearing  date  Januaiy 
S,  1883,  and  acknowledged  Sanaaxy  18,  1803, 
wherein  and  whereby.  In  eonslder&tion  of 
one  dollar  and  otiKr  valuable  conslderati(H» 
In  hand  paid  by  the  said  petitioner,  the  re- 
ceipt whereof  waa  thereby  confessed  and 
acknowledged,  the  said  Waukesha  Hygela 
Mineral  Spring  Company  granted,  bargained, 
sold,  conveyed,  and  confirmed  unto  the  said 
petitioner.  Its  soccesaors  and  assigns,  for- 
ever, all  of  the  right  of  way  already  acquired, 
and  pipe  line  already  laid,  by  the  said  Wau- 
kesha Hygela  Mineral  Spring  Company  be- 
tween Biu*llugton,  Radne,  and  Waukesha, 
together  with  all  material  on  hand  necessary 
to  complete  said  pipe  line  between  said 
points,  and  all  contracts  for  the  completicm 
of  the  same,  and  all  contracts  for  right  of 
way  between  said  points  theretofore  ob- 
tained by  it;  and  also  the  Tight  to  use  the 
springs  owned  by  said  company,  and  tbo 
buildings,  macUnery,  and  anparatus  there- 
of, to  the  extent  necessary  f or  stt  ttM  par- 
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tot  which  the  said  petittoner  may 
re^dre  the  same  in  Its  buslnan;  to  have 
aud  to  bold  the  same  to  the  aald  ]>etltfoner, 
its  BOCoesBora  and  aarigns,  forever,  subject 
to  the  mortgages  then  outstanding  on  said 
property  thereby  conveyed  and  transferred. 
Iliat  January  12,  18^.  the  board  of  directors 
<a  the  petitioner  authorised  and  directed  the 
preddent  and  secretary  thereof  to  enter  In- 
to a  contract  with  the  said  Waukesha  Hy- 
gela  Mineral  Spring  Company,  to  the  fol- 
lowing effect,  and  the  same  was  entered 
into  aceordingly,  aad  wlUc^  contract  bears 
elate  January,  1893,  whraeln,  in  oniBideTa* 
Hon  of  tide  covenants  therein  contained  on 
the  part  of  the  said  Waukesha  i^^eta.  Mbi- 
enl  Spring  Company,  and  other  valuatde 
«cnalderaUonB,  the  petitioner  thereby  cove- 
nanted and  agreed  with  the  said  Hyg^a 
Company  that  It  would  by  April  1,  18M3, 
have  aoq:nlTed  the  right  of  way  for  a  pipe 
Una,  and  would  complete  Its  pipe  line  from 
the  aald  Hygeia  and  Olem  strings  to  a 
point  east  of  Burlington  at  the  end  of  the 
pipe  line  which  had  theretofore  been  con- 
fltroeted  by  aaki  Hygela  Company,  and  that 
it  would,  from  the  time  of  Its  completian 
of  its  said  pipe  line  to  said  point,  eontlnn- 
ously  famish  to  the  aald  ^geta  Oomonny, 
through  said  pipe  Une  at  said  pofait,  water 
from  aald  sprlags  snffldent  to  fill  a  idx-twdi 
pipe,  untU  April  1,  18M,  at  and  for  the 
«nm  of  |G0  per  day:  provided,  always,  that 
the  ablUty  of  aald  petitioner  to  fnmUA  said 
water  to  the  Inhabitants  at  MUwaukse  and 
Burlington  shall  not  be  Impaired  thereby. 
That  aald  ^gela  Company  therrtiy  cove- 
Banted  and  agreed  that  for  the  waA^r  so 
furnished  it  would  pay  to  tlie  petitioner  the 
sum  of  $fiO  i>er  day,  payable  on  the  ISth 
day  of  each  and  every  month  at  the  office 
of  aaU  petitioner  hi  Milwaukee,  and  that 
the  petltl(mer  would  pay  to  aald  Bygela 
Company  9600  for  each  and  every  4ay  wlddi 
should  timpue  after  April  1,  18^  until  aaid 
pipe  line  to  said  point  was  completed,  llmt 
aald  SjgiiM.  Company  tiiereby  corinanted 
and  agreed  that  it  would  pay  to  the  petl- 
tSiomet  $000  for  eadi  and  every  day  that 
should  elapse  after  Ita  said  pipe  line  should 
have  been  completed  to  said  point  near  Bur- 
lington, before  AprU  1.  1883.  That  the  pe- 
titioner. Immediately  vptm  the  acqulsdtlon 
by  It  <tf  fh»  remainder  of  the  right  of  way 
tor  said  pipe  line  to  said  Bnrilngton,  would 
unter  upon  tbe  construction  at,  and  fortta- 
with  construct  and  equip  with  sultaUe  ma- 
chinery, pumping  woi^  sufficient  to  fumiah 
water  from  aald  apring  for  the  purposes  of 
•aid  petttlimer.  and  to  enable  It  to  comply 
with  Its  contracts  wltti  the  said  Hyg^ 
Oompuqr;  and  that  the  petltkmOT  would 
take  a  lease  c£  tbe  real  estate  npoo  which 
aald  vringa  were  looated  fbr  th»  term  of 
10  jem,  and  gave  tbe  Hygela  Oomiiany 
the  opthu'to  pordiaae  at  any  time  dnrtng 
aald  term  said  pnnpiug  works  and  maclhbH 
617,  at  a  price  to  be  flxed  by  arUtmtors, 


and  other  agreements  In  connection  there- 
wltfa.  That  upon  sold  petition,  and  on  Jan- 
uary 4,  1893,  an  order  was  made  by  U.jd. 
A.  Scott  Sloan,  judge  of  sold  circuit  court, 
fixing  Jaanaty  18,  1893,  at  10  o'dock  A  M., 
or  as  soon  thereafter  aa  oonnsel  could  be 
heard,  at  his  chambers  at  Waukesha,  aa 
the  time  and  place  of  hearing  the  petitl(Mi. 
and  directing  that  notice  of  such  hearing 
t>e  given,  and  notice  thereof  was  glveu  ac- 
cordingly. That  January  18,  1893,  certain  of 
said  landowners  moved  the  court  to  dismiss 
oU  the  proceedings  In  said  matter,  including 
the  petition,  and  to  vacate  and  set  aside 
said  order  made  therein  January  4,  1893, 
for  ttie  reason  that  It  appeared  upon  tbe 
face  of  said  petition  that  it  did  not  state 
facts  sufficient  to  authorize  the  court  to 
make  such  an  order,  and  that  It  did  not 
Btato  facts  sufficient  to  give  the  court  Jurt^ 
diction  to  act  In  the  premises  In  tlie  manner 
as  prayed  for  in  said  petition.  That  on  the 
same  day  certain  other  landowners  ai^ieared 
and  filed  writtot  objections  to  granting  the 
prayer  of  said  petition,  to  the  effect,  among 
others,  toat  there  was  no  necessity  tor  tbe 
construction  and  maintenance  of  water* 
wwks,  ^ther  in  Milwaukee  or  Burlington, 
or  of  having  any  pipes  laid  lot  tbe  purpose 
of  carrying  water  to  dther  of  said  places. 
That  the  hearing  of  said  matter  waa  there- 
upon adjourned  to  February  9.  1883,  at  the 
same  place.  That  February  9, 188S.  tiie  said 
circuit  court  being  in  session,  with  Hon.  A. 
Scott  Sloan  preMding,  the  said  judge  tiien 
and  tiiere,  on  bis  own  motion,  entered  an 
order  to  the  effect  that  "the  judge  of  ttds 
thirteenth  ciroolt,  b^ore  whom  this  action 
is  pending,  being  prejudiced  In  the  matter, 
hereby,  requests  Judge  Frank  Bf.  Fish  to 
atteoDd,  hear,  and  determine  said  matter." 
That,  in  pursuance  ot  said  order,  aald  Judge 
Fraidc  M.  Fish  appeared  on  said  February 
9,  1893,  and  the  said  court  being  then  and 
there  in  session,  and  the  said  Prank  M. 
Fish  then  and  there  presiding  as  judge  there* 
of,  the  said  landowners  demurred  to  said 
petition;  and  af^  hearing  argumeute  on 
said  demurrer  and  said  motions,  and  on 
Febraary  18,  1888,  tbe  said  court,  with  said 
Jud^  Fish  preiAiUng,  orwruled  said  de- 
murr»,  and  denied  said  mottona,  to  which 
the  said  landowners  tboi  and  ttiere  excepted. 
That  the  coort  ttierei^on  beard  ttie  testl- 
mony  ct  tha  re^eetlve  partlea,  and  at  the 
close  thereof,  and  on  motlm  ctf  coonad  tor 
the  petltlonen.  It  was  ordered  1^  the  coort 
that  William  McArthur,  of  Waukesha  comi- 
ty, George  R.  Allen,  of  Walworth  county, 
and  Ij.  0.  Klein,  of  Radne  coonty,  three 
difllnterestod  fre^ulfiers  resldtaig  In  said 
counties,  respecUvdy,  be,  and  fiiey  were  there- 
by, appointed  oomndsslonera  to  ascertain 
aad  appraiae  the  compensathn  to  be  made 
to  th*  owners  or  persons  tntereated  tn  the 
real  estate  described  In  said  petition  within 
Uia  county  of  Wankesha,  fbr  the  purposes 
at  said  petitioner,  and  aceordtaig  to  tbe  stat- 
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ate  In  mdi  ciue  made  and  prortded;  and 
that  the  first  meeting  ot  eald  comn]b«l>>nera 
be,  and  was  thereto  fixed  to  be,  beld  at  a 
idace  therein  named,  <m  Febnuity  2L.  "[SSO, 
at  2  o'dodc  P.  M.,  to  wUdi  onler  the  said 
landownen  then  and  there  duly  excepted. 
From  said  la8t<iiamed  order  ao  appointing 
com  mlasionera,  and  from  the  whole  thereof, 
the  said  landownoB  bring  this  appeaL 

Byan  &  Merton,  T.  W.  Haight,  and  D.  H. 
Sumner,  for  appellants.  Qunrles,  Spence 
ft  Quarles,  F.  M.  Hoyt,  and  Armer  A  Tlcb> 
enor,  for  respond^t. 

OABSODAT,  X,  (after  atatlng  the  fiurtai) 
TtiB  atatatea  provide.  In  cflect,  that  for  the 
oonstmotton  and  malntoianoe  of  waterworks 
for  the  Biqiply  of  any  dty  or  Tillage  In  this 
state,  or  the  inhabitants  ttkereo^  with  water 
for  protection  agalnat  fire,  or  for  domeatlo 
use  or  sanitary  purposes,  every  corporation 
formed  ft>r  smdi  porpoae  under  the  laws  ot 
this  state  is  hersby  authorised  te  acquire 
the  title  In  fte  simple  to,  or  sooh  easement 
In,  or  serrltnde  upon,  all  such  lands  as  may 
be  necessary  for  the  C(mBtractlo&  or  malnr 
toianoe  of  such  works,  and  to  hold  and 
use  the  same  for  that  purpose;  and  sooh 
lands  and  interests  ther^  may  be  acquired 
by  anch  corporattons  In  the  manner  provided 
by  sections  184&-1857  of  Rev.  St,  (seetkm 
l)27b,  Sanb.  &  B.  Bt;  ehq>ter  825.  Laws 
1882;  chapter  16S,Uiwa  1SS3.)  Sacba  corpo- 
ratlon  may,  It  would  seem,  be  formed  In  the 
manner  prescribed  1^  tiu.ptm  88,  Bev.  St.,  as 
omondedr-altlioag^  audi  purpose  Is  not  spe- 
dflcaUy  named  in  section  1771r-tai  view  ot  the 
context,  and  the  provUkms  of  the  act  giving 
each  authority  to  sooh  corporatkm,  apd  the 
g^eral  clause  In  the  section  last  cited, 
which  reads:  "Or  for  any  lawful  business 
or  purpose  whatever,  except  the  business  of 
banking,  Insurance,  bunding  or  operating 
pubUo  railroads,  or  plank  or  turnpike  roads, 
or  other  cases  otherwise  specially  provided 
for."  Thla  aeema  to  be  brood  enough  to 
anlboriie  the  formation  of  oorporatlQna  **fbr 
the  construotlon  and  ma^tenonoe  of  water- 
works for  the  supjdy  of  any  dty  or  village 
In  this  Btate,  or  the  InhaUtante"  tha«of, 
"with  water  for  protectiou  against  fire,  m 
for  domestio  use  or  sanitary  purposes."  The 
question  Ifere  Involved  Is  whether  the  record 
presents  a  case  authorizing  the  petitioner 
to  condemn  the  lands  described  In  the  peti- 
tion for  tlie  purposes  mentioned.  The  con- 
test. l£  not  <Hie  between  the  petitioner  and 
the  village  of  Wauk«eha  or  Its  Inhabitants, 
or  the  owners  of  rival  springs,  but,  so  far 
as  tlie  law  is  concerned,  the  contest  Is  solely 
between  the  petitioner  and  the  owners  of 
the  lands  sou^t  to  be  condemned.  "The 
property  of  no  person  shall  be  taken  for 
Dublio  use  without  Just  compensation  there- 
tot."  Section  13,  art.  1,  Gonst  Wis.  It  Is 
firmly  settled  that  the  legislature  has  no 
power  to  authorise  the  taking  of  private 


mroperty  tor  a  private  use  without  the 
owner's  consent,  even  up<m  the  mnfchig  of 
Just  compensation  therefor.  Pratt  v.  Brown, 
8  Wis.  612;  Osbora  v.  Hart.  24  Wla.  tfi>; 
Oulbertaon  v.  Coleman,  47  Wis.  200,  2  N. 
W.  Rep.  124;  Bmbury  v.  Oonner,  3  N.  Y. 
511,  BS  Amer.  Dea  825,  and  notes;  Ode  t. 
La  Gxangeb  118  U.  a  1,  5  Sap.  gt  B«p^  416; 
Lewis,  Em.  Dom.  f  157.  This  court  has  re- 
peatedly hdd,  in  effect,  that  the  queatlai  <Ht 
the  necessity  for  taking  lands  for  public  use 
byrlfl^tfrf  endnent  domain  Is  one  to  bedeter^ 
mined  by  Hie  le^aiatlva  department  of  the 
government:  Smeaton  v.  Martin,  57  Wis. 
864^  16  N.  W.  Bep.  408;  Smith  t.  Qould, 
68  Wis.  641,  18  N.  W.  Bepw  4S7;  State  T. 
Stewart,  74  WiM.  68(V  43  N.  W.  Bep.  M7. 
See  U.  &  V.  Oregon  Ry.  ft  Nav.  Co.,  10 
Fed.  Repw  624  Tbna,  It  Is  said  by  Mr. 
Lewis,  in  the  work  mentioned,  that  "the 
necessl^,  e^tedlm^,  or  pn^riety  oC  ez- 
erdshig  the  power  of  endn«it  domata,  and 
^  exteat  and  manner  ot  Ite  eK«dse,  are 
questions  of  general  policy,  and  belong  to 
the  legUative  department  of  the  govern- 
ment" Id.  i  162.  So,  this  ooort  has  held, 
in  the  cases  dted,  that  while  the  neceadty 
fOT  audi  taking  la  to  be  detemdned  by  the 
l^islature,  yet  it  may  delegate  the  exercise 
of  such  right  to  town  or  municipal  officers. 
While  tiie  leglalatore  cannot  dlTest  Itsdf  ot 
sovereign  powers,  yet  In  the  exercise  of  such 
powers  it  may  select  such  agencies  as  It 
pleases,  and  eonfra  upon  them  the  rl^t  of 
taking  private  property  for  public  use,  sub- 
ject <mly  to  the  limitations  contained  in  the 
oonstttotlon.  Lewis,  Bm.  Do0l  %  242.  '^t 
may  be  regarded  as  settled  law  that  tt  Is 
solely  for  the  legidatnre  to  Judge  wbnt 
persons,  oorporatioDs,  or  other  agencies,  may 
properly  be  dothed  with  this  poww."  Id., 
and  cases  there  dted.  The  qnestl<m  of  audi 
neoessUy,  howevor,  seems  to  be  entirely 
distinct  from  tiie  question  <tf  audi  public 
use.  Of  oonrse,  Uie  legislature  or  Its  ^peooy 
must,  in  the  first  instance,  determine 
whethor  the  nae  for  vhldt  it  Is  i^x^oaed  to 
make  the  oondemnatioD  la  a  pntdlo  use;  but 
such  determination  is  not  final  as  to  the 
character  of  the  use.  Lewis,  Shn.  Dom.  { 
168.  In  the  same  section,  it  la  said:  "AU 
the  courts,  we  bdlevei  concur  in  holding 
that  whether  a  particular  use  is  puUle  or 
not,  within  the  meaning  of  the  constltutlim. 
Is  a  question  for  the  Judidary.**  Bee^  also. 
Talbot  v.  Hudson,  16  Gray.  417;  In  ra 
I>eansville  Cemetery  Ass'n.,  66  N.  T.  668; 
In  re  Niagara  Falls  ft  W.  By.  Oo.,  108  N.  T. 
375,  16  N.  SL  Rep.  429;  Coster  v.  Water 
Co.,  18  N.  J.  Eq.  54;  In  re  St.  Paul  ft  N.  P. 
Ry.  Co.,  84  Minn.  227,  25  N.  W.  Rep.  845; 
Tyler  v.  Beacher.  44  Vt  648;  Bmeatoa  r. 
Martin,  supra. 

It  would  be  very  dlffloolt,  if  posalbl^  to 
define  In  a  single  sentence  Just  wtuX  om- 
atltntes  a  publlo  us^  aa  detmnlned  tqr  tbe 
adjudged  cases.  Mr*  Lewis  saya.  In  effect, 
that  It  la  the  powtf  of  the  "steto  to  aroro- 
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prbite  private  property  to  partlealar  uses 
for  the  purpose  of  promoting  the  general 
welfiire,"  (section  IttiS;)  thnt  "public  use 
means  the  same  as  use  by  the  putdic,  and 
this,  It  seems  to  us,'  Is  the  construction  the 
words  should  recelTe  la  the  oonatltatlonal 
proTlsliHi  la  auestlOD.*'  (KCtlon  165.) 
"Though  the  property  la  rested  In  private 
Individuals  or  corporations,  the  public  retain 
oertoin.  definite  rights  to  Its  use  or  enjoy- 
meat,  and  to  that  »tent  it  remains  under 
the  ooBtml  of  the  lesAslature.  If  no  audi 
rights  are  secured  to  the  pubUo,  then  the 
pn^erty  Is  not  taken  for  public  use,  and 
the  act  of  approprlatioa  Is  vM."  HL  The 
miii<ii»m  act  was  uidield  In  this  state,  on  the 
ground  that  the  land  flowed  by  virtue  of  It, 
and  the  water  powor  thereby  created,  was 
devoted  to  a  public  use.  Thlen  v.  Voegtlan- 
der,  S  Wis.  461;  Pratt  v.  Bnwn.  8  Wis. 
603;  Fifllier  v.  Manufacturing  Co.*  10  Wis. 
Kl.  Where  sooh  mill  Is  engaged  in  doing 
eostom  work  for  any  and  all  who  apply,  it 
may  well  be  regarded  as  devoted  to  a  puUio 
UB&  Sadler  v.  lAugham,  34  Ala.  325.  So.  ft 
has  been  held  In  t**'»  state  that  the  tuning 
of  land  for  the  construction  of  a  ditch  to 
drain  a  puUlo  hi^way  Is  the  taking  of  It 
for  a  puUlo  US&  Bmeatm  T*  Kartln,  supra. 
Watraworks  for  the  majfj/iy  of  a  city  or  vil- 
lage  In  this  atate,  or  the  inhabitants  thereof, 
with  water  for  protection  against  Are,  or 
Cor  domestlo  use  or  sanltaiy  punMwes,  may 
bo  devoted  to  the  general  welfare  of  such 
municipality  or  its  InhaUtanta.  and.  If  so 
devoted,  wo  perocive  no  reason  why  they 
Should  not  be  regarded  for  the  puUlc  use. 
Attorney.  General  t.  OLty  of  Ban  Olalre,  37 
Wla  400;  Inhabtta&ts  of  Wayland  v. 
County  Com'rs,  4  Gray,  500;  Ih  re  VlUage 
of  Mlddletown.  82  N.  Y.  180;  Water  Co.  v. 
Stanley.  30  Hon.  In  re  Mew  RocfaeUe 
Watw  Co.,  46  Hun,  625;  Water  Co.  v. 
Forbes,  62  OaL  182.  In  Kentucky  It  has 
been  h^  that  "necessity  and  a  pubUo  use 
must,  in  all  caaes^  exist  as  a  condittim  pre- 
oedent  to  the  legal  xfght  of  a  railway  com- 
pany to  raiforoe  the  remedy  given  by  a 
charts  to  condemn  property."  Tracy  v. 
Railroad  Co.,  80  Ky.  259i  In  the  same  case 
It  was  hdd  ttiat  "the  company  la  not  the 
judge  of  the  necessity  for  the  oondemna- 
tUm  of  the  i^perty,  or  of  the  character  of 
Ite  use.  like  decision  of  both  of  these  ques- 
tions belongs  to  ttie  court"  In  Ke  Niagara 
FaUs  ft  W.  By.  Co..  108  N.  T.  876,  15  N.  E. 
Bap^  It  was  hdd.  in  effect,  that  a  rail- 
road corporation  seeking  to  take  property 
in  Invltmn  for  the  purposes  ot  Its  road  must 
be  able  to  show— Plrat,  a  legislative  war- 
rant; and.  secondly,  if  the  rl^t  Is  chal- 
lenged, that  the  buBlnesa  it  is  organized  to 
carry  on  Is  public,  and  that  the  taking  of 
private  property  tor  Ita  purposes  Is  a  taking 
for  puUlo  use;  and  that  the  question  as  to 
whether  the  uses  are,  In  fact,  pubUc;  so  as 
to  Justtf^  audi  taking.  Is  a  Judicial  one,  to 
be  detwmlned  by  the  courts.   See,  also. 


Waterworks  Go.  v.  Parry,  99  Hun.  202.  IS 
N.  T.  Supp.  490.  afflrmed  128  N.  Y.  «», 
20  N.  E.  Kcp.  lis;  Edgewood  R.  Co.'s  Ap- 
peal, 70  Pa.  St.  257;  Sterling's  Appeal,  111 
Pa.  St.  35,  2  Atl.  Rep.  105.  Upon  the  author- 
ities dted,  as  well  as  reason,  we  are  con- 
strained to  hold  that  a  legislative  warrant  of 
the  necessity  of  the  taking,  and  that  the 
same  is  for  a  public  use,  must  coexist  as 
conditions  precedent  to  the  right  of  con* 
demnatlon  in  all  cases.  Especially  shouU 
this  be  so  where,  as  here,  the  corporation  Is 
created  by  the  Incorporators  under  the  gen- 
eral lawa  l^re,  as  Indicated  In  the  fore- 
going statement,  the  petitioner  only  se^ 
to  condemn  for  its  pipe  line  from  Its  Bpriogs 
In  Waukesha,  by  way  <tf  DarUng  place,  to 
the  dty  limits  of  Mllwankea  There  Is  noth- 
ing In  the  record  diowing  any  legal  right  In 
the  petitioner  to  enter  upon  or  omdemn  land 
In.  that  (dty.  It  does  not  appear  that  the 
petitioner  has  secured,  way  of  contract 
or  otherwise,  the  rlibt  to  oonstroct  or  main- 
tain watwworiui,  or  to  lay  ^pe  tiiereln,  or 
to  sell  or  dispose  of  the  water  so  to  be  con- 
reyed  by  idpes  to  the  Inhabitants  of  that 
d^.  For  au^t  that  appears,  such  pipe  line 
may  terminate  at  such  dty  llndts,  or  the 
water  to  be  conducted  through  the  same  be 
there  put  to  private  nse^  There  can  be  no 
public  uscb  except  In  supplying  the  or 
Its  Inhabitants  with  water  for  the  uses  and 
purposes  moitloned.  Until  the  rlAt  to  so 
supply  the  dty  or  Its  InhaUtanta  with  water 
Is  secured,  there  can  be  no  right  to  condemn. 
The  declared  purpose  of  the  petitioner  Is  to 
take  the  water  firom  Its  springs,  and  convey 
it  through  the  pipes  to  be  hOd  to  the  dty. 
and  latere  to  supply  the  dty  or  its  Inoab- 
itanta  The  transportatitHt  Is  purely  Inddra- 
tal  to  such  supply  for  such  publlo  use  In  the 
dty.  Without  the  right  In  the  petitioner  to 
so  supidy  for  such  publlo  use,  the  condem- 
nation here  sought,  to  lay  such  itfpe^  would 
necessarily  be  independent  of  anoh  public 
use.  It  Is  entirely  unlike  a  railroad,  which 
is  used  by  the  imbUc  eluig  the  whole  lln& 
In  the  case  at  bar  the  right  to  so  supply  for 
such  public  use  at  the  terminus  gXvea  diar- 
acter  to  the  whole  enterprise.  We  are 
forced  to  the  conduslon  that  the  showing 
made  was  insuffld^t  to  authorise  such  cou- 
demnation.  The  order  of  the  drcult  court 
is  reversed,  and  the  cause  is  remanded,  with 
direction  to  dismiss  the  prooeedinga 


SCHUENKB  T.  TOWN  OP  PINE  RIVER. 

(Sapreme  Court  of  Wisconahi.   April  11,  1893.) 

Cefbctiti   HtoHWATa  —  CoKTBiBUToET  Kaou- 
0BMCK  —  I.HT0ZICAT10.V  — Notice  or  DinoTS  — 

EvinEXCE. 

1.  a  town  chaages  the  nonrae  of  a 

highway  crosBing  a  river  over  whi:h  It  erects 
a  new  bridge,  learing  the  old  bridjce  to  a  d» 
fective  condlti<m,  a  nilare  to  erect  md  uuUo 
tain  a  barrier  at  the  Intwiectlon  nf  the  old 
and  new  roads  warning  travelers  of  the  t-hange 
Is  a  defect  in  the  hlvtway  whidi  n*iii1era  the 
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iawa  liable  for  any  Injnrj  eanwd  Huniaj, 
where  both  roads  at  the  lnte«e<ftioB  preseut 
the  appearance  of  traveled  b^hways. 

ii.  Where  the  jarj  has  been  instrncted  to 
find  whether  plaiDtifF,  wbea  injoreil,  was  ro  in- 
toxicated as  to  be  incapable  of  ezerciains  ordl- 
nary  care  to  avoid  daugetf  It  was  not  error 
to  refuse  at  that  time  to  iDStruet  as  to  the 
legal  effect  thereof  if  plaintiff  was  so  Intoxl- 
■cated. 

3.  Where  an  injury  is  directly  caused  by 
a  defect  in  a  highway,  the  town  la  liable, 
thoQgh  the  injury  occurs  a  few  rods  distant 
from  the  highway. 

4.  Evidence  that  the  barrier  at  the  later- 
section  of  the  old  and  new  roads  had  been 
sulwtantially  gone  for  several  mouthn  before 
the  accident  ssowfl  eonatnictire  notice  to  the 
town  of  the  d^ect. 

5.  The  coort  properly  admitted  testimony 
AS  to  the  condition  of  the  roads  ot  the  inter- 
section after  the  acddent  happened,  where  the 
-cridence  showed  that  the  (wn^Itlont  had  re- 
mained nnchanged  from  the  lioie  of  the  MO- 
«ident  to  the  time  testified  to. 

Appeal  from  drenlt  ccmrt,  Uncola  eonn- 
I7;  (SiadeB  V.  Bardeen,  Judges 

Actlcm  br  Fred  Sdmenlra  aialnst  Uie 
town  of  Pine  ItiT«  to  recover  for  damages 
■earned  by  a  defect  In  the  Idghway.  There 
was  a  ]ii^;meiit  for  plalntUl^  and  defend- 
■ant  appeals.  Affirmed. 

Tbe  otliCT  fiicts  ftally  q>pear  In  the  fbl- 
UnrtBg  statement  by  L¥ON,  a  S.: 

A  public  highway  between  the  cities  of 
Herxlll  and  Wausau,  wblch  has  beoi  used 
an  sndi  for  80  years,  extends  tbrons^  the 
town  at  Plm  lUTer,  the  dettadant  This 
acthm  was  bnmglit  platntiff  against  sndi 
town  to  recover  damages  for  fniurleB  to  Ids 
person  and  property,  wfakb  be  alleges  were 
caused  by  a  defeet  In,  and  ttw  InstriBdeney 
of  a  portion  of,  strch  highway  thereto.  The 
hl^war  ta  anestiMi  is  mi  flie  east  side  of 
Wlsconsbi  river.  It  extoids  from  MenlU 
In  a  southeast  dlieotlim,  and  crosses  Pine 
river  In  defendant  town,  about  1It«  nUea 
fttutt  HeirfiL  The  coarse  of  that  river  Is 
from  northeast  to  sonthweat  Until  eariy 
In  18BS  tbo  Idgbway,  as  it  approached  Pine 
River  from  MenQI,  ran  In  a  eonthwesteriy 
■direction  to  the  ilver,  crossed  the  river  on 
A  woodCT,  bridge,  and  extended  from  thence 
■onOteriy  towards  Wansan.  Barty  In  188S 
the  highway  was  changed  by  competent 
antborlty  so  fliat  It  left  the  old  track  at  a 
pobit  15  <Mr  20  rods  northeast  of  tbe  bridge, 
and  ran  from  that  point  nearly  south  about 
10  rods  to  tlie  river  above  tike  old  bridge, 
maktug  a  considerable  an^e  wltli  tbe  old 
road,  crossed  tbe  riTOr  on  a  bridge  erected 
•on  the  new  line,  and  Intersected  the  old 
read  at  a  point  south  of  sudi  bridge.  Tbe 
old  road  between  the  points  of  Intersection 
wttik  the  new  rood  was  duly  vacated. 
The  town  antiioritles  removed  most  of  tbe 
planks  and  some  of  the  timbers  from  the 
old  bridge,  using  them  elsewhere,  and 
placed  a  sufflclent  barrier  In  tbe  old  ro^ 
near  the  pcrint  of  InteEsectlon  with  tbe  new 
road  northwest  of  the  river,  to  warn  trav- 
«Iers  against  using  Hie  old  road.  Botli  tlie 
obi  and  new  roads  were  graded  and  put 


in  proper  condition  toe  travd;  ttw  llrrt 
long  before,  and  ttie  other  after,  such 
change.  On  the  evening  of  December  5. 
1880.  tiie  platntltr  left  Uerrin  for  Waaaa 
upon  such  lili^tway,  Qrivlng  a  team  ot 
horses.  It  was  dark  when  he  reached  the 
point  where  the  new  road  left  the  old  road 
on  the  northwest  dde  of  Pine  river.  Ha 
did  not  take  the  new  road,  but  continued 
In  the  old  tnuft  to  the  river,  and  attempt- 
ed to  cross  It  The  horses  treat  through 
tbe  remains  of  the  old  bridge  into  Uie 
river,  and  one  of  them  was  drowned.  In 
attempting  to  save  his  horses,  plaintiff  also 
fell  into  the  river,  and  his  collar  bone  was 
broken.  He  did  not  obtain  reHef  An-  seven! 
hours,  and  suffered  greatly  from  exposure, 
anxiety,  and  pain,  and  was  disabled  by 
reason  of  bis  Injuries  for  several  weeks 
thereafter.  These  are  the  bijnries  com- 
plained of.  All  conditions  precedent  to  tbe 
malnteoanoe  the  action  were  performed, 
and  no  qoestion  arises  upon  the  pleadings. 
On  the  trial  of  ttie  action,  teetimony  was 
introduosd  tending  to  show  that  plaintfft 
was  intoxleated  when  bojored;  also  that 
the  harrier  aborre  m«tloned,  which  bad 
beoi  placed  In  the  eld  track  to  warn  trav- 
alen  of  the  change  In  the  highway,  had 
disappeared,  or  nearly  so.  either  by  the 
xemovHl  thereof  or  thnmi^  the  action  of 
the  elements.  There  was  much  teetimony 
bearing  upon  the  questions  of  the  condi- 
tion of  both  the  old  and  new  tnu^  and 
the  hUeged  contributory  negUgenee  of  pbtbi- 
tlff.  The  ooort  mbmttted  to  the  Jmr.  «a 
and  for  a  spedal  <ranllet,  the  qnesttona: 
(1)  Was  the  plalntttr  so  Intoxicated  when 
injured  as  to  be  tneapaUe  of  exerdalnir 
ordinary  care  to  avoid  taJuryT  (2)  When 
plaintiff  was  Injured,  was  the  barrier  abov» 
mentioned  soSlolent  to  warn  a  traveler 
passing  over  It,  and  In  the  eserdoo  of 
ordinary  care  and  prudence,  that  he  wan 
off  the  hig^iwayT  And  (8)  wm  the  phdntUT 
gmity  ef  any  want  of  ordinary  care,  eUhinr 
In  passing  over  fte  alleged  barrier  or  otber- 
vrise,  whldi  in  any  way  contriboted  to  Ua 
InJinlesT  The  Jury  answered  eoiOi  of  ib» 
above  questions  in  the  negative^  and.  tai 
answer  to  another  question  submitted  to 
ttiem,  assessed  plalnturs  damages  at  C20a 
nie  horse  which  was  drowned  is  alleged 
to  have  been  worth  ^75,  and  riie  undlspafeed 
evidence  seems  to  sustain  the  allegallon. 
A  motion  on  behalf  of  defendant  for  a  new 
trial  was  denied,  and  Judgment  eiUned  tar 
the  plaintiff  porsnant  to  the  vodlet. 
fendant  appeals  from  the  Judgment. 

Flett    &  Porter,  for  appellant  HttU7 

C.  Hetzel,  for  req>otident 

liYON,  O.  J.,  (after  stating  the  facts.)  Th« 
Jury  assessed  very  moderate  damages.  Prob- 
ably a  much  larger  assessment  might  be  made 
wltnont  passing  the  Umlts  of  reasonable  dam- 
ages. Should  the  Judgment  ha  reversed  ob 
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ffRmnds  AM  hJMAxMty  fttal  to  the  malnte- 
nimoe  of  tlM  action,  and  ttionld  another  trial 
mult  In  a  rardlbt  txa  plalntlfl,  all  reuon- 
Bble  pTObabiUtlM  ar»  ttAt  ■wwwiunt  of 
4atnag«a  would  tM  largdy  Inereased,  for  mch 
Is  nmallr  or  very  ft«qtMitl]r  tho  result  of 
new  trials  In  actions  ot  this  charftcter,  nnlewt 
the  joisman  ftw  been  reversed  ftor  exoemve 
dam^sea.  Bnt  the  defmdant  to-vn,  beUev- 
Inff,  dMibQflsa,  thact  It  onght  not  to  be  bdd 
liable  to  the  plamtUf ,  has  taken  tibe  rUc  oiC  «n 
appeal  firom  the  jndgment  agalnat  It,  and  tike 
case,  as  made  In  the  record  before  ua,  must 
be  determined  Iff  tbia  conrt  It  may  be  ob- 
■erred  at  tike  outset  thttX  there  is  aofllolent 
testimony.  If  the  jtirora  believed  It,  (as  manl- 
featly  they  did.)  to  support  the  sereral  findr 
Inga  of  the  special  verdict  (1)  The  testimony 
leavea  no  reason  to  doubt  that  plaintUt  was 
intoxicated  when  injured.  The  question  pat 
to  the  Jnry  on  the  sobjeot  Is  framed  upon 
that  theory,  for«tt  only  cells  for  a  flndlDg  as 
to  the  degree  of  each  intoxioatloA.  The  jnry 
fbnnd  that  It  did  not  tncapaottate  plaintiff 
from  eteKifltng  ordinary  oare  to  avoid  tn* 
jury.  (2)  The  teatlmony  that  the  barrier 
placed  tn  the  old  tradt  near  the  pdnt 
where  the  new  traoh  diverged  therefrom 
had  nearly  disappeared,  leaving  only  a 
little  debrla  of  the  orlgbial  barHer  hi  the 
track,  which  might  not  attract  the  atten- 
tttm  of  a  traveler  paaalng  there  In  the 
nighttime  tn  the  exercise  of  reeaonnble  care, 
or  anggest  to  him  that  he  was  leaving 
the  proper  traveled  track,. la  quite  fiUl  and 
satlBfttotory,  and  ttere  la  no  very  aatlsfaotory 
testimony  to  the  oontrary.  We  thtnk  the  Jn- 
Tf  were  Jtutlfied  In  finding  that  the  remalna 
of  ancb  barrier,  when  plaintiff  was  injured, 
were  not  snffldent  to  warn  a  travder  nnao* 
ctnainted  with  the  road,  passing  over  It  tn 
the  nighttime,  that  he  was  off  the  highway. 
<3)  Nflgligenoe  <m  the  part  of  plamtlff  con- 
tribntliig  directly  to  the  Injury  of  wfalcb  he 
comiflalitt  was  not  oonclnslvely  proved,  al- 
tboqgh  there  la  teetteumy  tending  strong 
to  pmve  It;  haooe  tka  queatlon  of  oontHbn- 
tory  awgllgeaoB  was  pwipetly  srtimltted  to  ttie 
jnty. 

If  the  absence  of  a  snffldent  barrier,  or 
wnne  signal  at  tiie  Intensectlon  of  the  two 
tracks  to  warn  travelers  to  keep  oft  the  old 
track,  oonstltntea  a  defect  in  the  highway, 
there  seems  no  doubt,  under  the  finding  In  the 
spedal  verdict,  tbat  the  idalnWf  Is  entitled 
to  recovw.  Is  snch  want  ^hereof  a  defect 
in  the  highway,  for  the  eonsequenoe  of  which 
the  town  is  UableT  If  It  was  the  dnty 
of  the  town  to  erect  and  maintain  anch  bar- 
rier, the  absence  of  It  wonM  be  a  defect  In 
the  b^way,  the  same  aa  the  absence  of 
proper  ralttngs  upon  a  high  bridge,  or  proper 
>nHird0  to  protect  travdem,  eepecfally  fat  the 
nighttime,  from  going  Into  a  pit,  or  upon 
nn  obstnietlon  In  or  near  the  highway,  would 
be  each  a  defect.  From  the  point  of  hrtemeo- 
Hon  to  Pine  lUver  both  tracks  weru  woriccil 
and  saoooCHy  graded  and  beateik  down.  One 
V  .54k.  w  .no.  14—64 


mm  Juat  as  passable  a  road  as  the  ottier  for 
travd.  The  old  track  traa  more  direct,  and 
(other  oondltiona  being  the  aame)  waa  equally 
as  liable— pertkapa  more  liable— to  be  taken 
than  Hie  new  toad  by^  a  perami  who,  Ifte  the 
^alntur,  waa  not  fhmlllar  with  the  road,  and 
was  traveling  It  In  the  nighttime  Hie  lia- 
bility to  take  fbe  old  road  would  be  Increased 
in  the  darkness  of  tike  night  1^  tike  foot  that 
It  Is  the  moet  direct  route,  and  tticgraph  poles 
are  located  on  It,  and  not  on  the  new  track. 
There  can  be  no  donbt  bnt  that,  vAen  the 
old  bridge  waa  broken  vcp  and  rendered  Im- 
passable, it  waa  the  duty  of  the  town  to 
placeaanfllclttt  banierortfgnal  at  the  point 
where  the  two  tt«^dlverged,to  want  travel- 
em  that  they  nrast  tiiere  leave  the  old  tradt, 
and  turn  upon  the  new  track.  The  town  at 
that  time  performed  soch  duty.  But  the  bar- 
rier which  It  placed  there  became  broken 
dowik,  and  had  Bo  nearly  disappeared  when 
the  plaintiff  waa  injured  that  It  ceased  to  be 
notice  to  travelera,  nceroMng  proper  onre, 
tbAt  fhe  old  track  was  not  still  the  traveled 
highway,  and  m  use  aa  sndi.  Was  It  the 
duty  of  the  town  to  keep  up  and  malntam 
snch  barrier?  We  think  the  only  aenslble 
and  just  answer  to  this  question  Is  that  such 
dnty  oonttained  as  long  as  the  oM  track  was 
allowed  to  remain  tn  such  condition  that,  to 
a  stranger  Oierpto.  It  presented  the  appear- 
anee  of  a  traveled  highway.  There  is  testl- 
ii.ouy  to  tbu  etteci  that  It  presented  tnat  ap* 
pearanoe  to  plamtlff  on  the  mght  he  was 
injured.  We  are  of  the  opinion,  thertfore, 
that  there  la  snffldttit  proof  to  soatatn  the 
flndtDg  m  the  spedal  verdict  of  the  want  of 
a  barrier,  whldi,  aa  we  have  seen,  is  the 
equivalent  under  the  proeA,  of  a  finding  that 
the  hlt^way  was  defeottre  and  insnflkdent 
The  verdict  acquits  plaintiff  of  any  negligence 
contribnung  to  bSa  Injuriea,  and  the  verdict 
and  proofii  are  oondnslve  that  such  injuries 
were  tiie  result  of  the  defect  ta  the  highway. 

The  foregoing  views  really  dispose  of  the 
case  on  the  merits,  hot  several  other  ezeep* 
tlone  are  preserved,  some  of  which  require 
brief  notice.  Twenty  qnestlona  were  pro- 
posed on  behalf  of  the  town  as  and  fCr  a 
spedal  verdlot  The  conrt  refused  to  sub- 
mit them  to  the  jnry.  except  aa  th^  are  tn- 
dcided  (as  many  of  tiiem  are)  In  thoee  which 
w«re  submitted.  We  tiilnk  the  questions  sub- 
mitted auffldently  cover  and  inolode  the  ms" 
terial  and  oontroverted  facta  in  the  case,  and 
are  better  drawn  than  those  which  the  court 
refused  to  submit.  It  la  mmecessaty  to  dls- 
onss  the  subject  further. 

The  eotirt  was  also  requested  on  behalf  of 
the  town,  but  refused,  to  charge  the  Jury  as 
to  the  legal  effect  thereof  If  plalntUf,  at  the 
time  he  was  Injured,  was  so  Intoxicated  as  to 
be  incapable  of  exeraMng  oidinary  care  and 
prudence.  All  tike  oourt  destred  waa  to  be  In- 
formed whether  plaintiff  had  reached  that 
stage  of  lntozlcatlon,and  submitted  that  ques- 
tion to  the  jnry.  Had  the  jury  answered  it 
afilrmatively,  it  was  for  the  otmrt  to  say  what 
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Is  the  legal  effect  of  that  d^ree  of  Intox- 
Icatloa  under  snob  circumatanoea. 

An  Instruction  in  behalf  of  defendant  was 
also  proposed,  to  the  effect  that  If  the  town 
placed  a  sufficient  barrier  at  the  point  of  di- 
vergenoe  of  the  two  tracks,  and  the  barrier 
was  changed  or  destroyed  by  the  elements 
alone,  the  verdict  must  be  for  defendant;  al- 
so uiat  If  the  old  road  was  abandoned  by  the 
town  as  a  public  highway,  and  has  ever 
since  continned  to  be  so  abandoned,  the  ver- 
dict must  be  for  defendant  For  reasons  al- 
ready suggested,  we  think  oelther  proposi- 
tion Is  good  law. 

It  is  urged  toy  the  learned  counsel  for 
defendant  that  plaintiff  caimot  recover,  be- 
cause (1)  the  accident  happened  remote 
from  the  highway;  and  (2)  there  Is  no 
finding  that  the  town  had  notice  that  the 
original  barrier  at  the  intersection  of  the  two 
tracks  had  disappeared,  or  nearly  so.  As  to 
the  first  proposition,  It  is  suffideut  to  say 
that;  it  the  Injury  was  directly  occasioned 
by  a  defect  In  the  highway,  It  Is  quite  Imma- 
terial that  plaintiff  bad  reached  &  point  a  few 
rods  distant  therefrom  when  he  was  injured, 
law  fanlt  <tf  thia  town  was  In  not  ludng  the 
proper  means  to  keep  travelers  in  the  hlc^ 
way  toy  proper  barrier  or  signal,  whlffli  was 
a  detect  In  flie  hJ^war;  and  the  in}ui7, 
wherever  it  oooarrad,  was  the  direct  result 
odF  sodi  fault  and  defect  Ai  to  flie  seccaid 
proposition,  the  qu^tlon  of  ntrttos  to  tlie  town 
of  the  d^ect  la  question  was  not  litigated. 
None  of  the  20  proposed  qnesttons  atiOTe 
mentioned  refer  directly  to  this  subject 
ntere  Is  abundant  testimony,  howevert  to  tbe 
effect  that  the  barrier  had  bem  substantially 
gone  for  several  months  before  the  pi«*"«* 
was  injured.  This  Is  oonstruotive  notloe  to 
the  town. 

It  Is  assigned  fait  error  tiiat  the  oonrt  por- 
mitted  testimony  of  the  conditions  at  tibe 
Junotkm  of  the  old  and  new  roads  existing 
some  time  after  plalntM  was  Injured.  But 
there  Is  uroot  tending  to  idiow  that  then 
condltUms  were  the  same  at  sooh  times  as 
when  the  injury  was  received.  This  renden 
the  testimony  oomvetent 

Other  errors  are  suggested,  but  the  views 
above  expressed  are  believed  to  be  decisive 
of  the  ease,  and  It  seems  unneoessaiy  to  pro- 
tract  this  opinion.  Tbe  Judgment  ot  the  dr- 
cult  court  must  be  affirmed. 


In  re  RANKIN. 

(Sn^eme  Oonrt  of  Wisconsin.  Ainil  11, 1803.) 

AS8ia.\vs«T  FOB  BsHSFiT  ov  Ckeditobs— Dis- 
CEAROB  or  IssoLVEXT— Good  Faith—Faildrb 
TO  Inclddb  Debt  Owtxo  bt  Bbothsr— Gift  to 

BaOTBBtt. 

Ssnb.  ft  B.  St  1 1697.  provides  that  the 
assigDW  in  a  voluntary  aasisnment,  within  20 
days  after  its  execution,  sbalT  file  In  the  clerk's 
omce  **a  correct  inventory  of  his  assets,  *  *  * 
which  inventoiT  shall  be  verified  by  bis  oath." 
Sections  17<KZe,  1702f,  provide  that,  If  the  bi- 
solvsnt  Oesires  a  discharge,  hs  may  file  in  the 


clerk's  office  an  npidfcatioQ,  with  his  affidavit 
to  the  effect  that  the  Inventory  of  Us  estate 
and  the  list  of  his  creditors  filed  hi  the  derk's 
office  "are  as  accurate  and  complete  statements 
all  my  property,  except  such  as  Is  exempt 
from  sale  on  execution,  *  *  *  as  I  can 
make;  that  I  have  not  at  any  time  or  In  any 
manner  whatsoever  disposed  of  or  made  over 
any  part  of  my  estate  tta  the  future  benefit 
of  myself  w  oi  any  of  my  family,  or  In  order 
to  defraud  my  creditors."  SectJons  1702h, 
I702p,  provide  for  a  hearing,  and  that,  if  the 
Insolvent  has  in  n>od  faith  made  the  assign- 
ment, and  compiled  with  the  laws  relating 
thereto,  tbe  court  sliall  grant  him  a  discharKe. 
Held  rhat,  where  it  appeared  on  such  bearing 
that  tbe  Insolvent  had  withheld  from  the  in- 
ventory of  his  assets  an  indebtedness  of  $700 
due  htm  from  a  brother,  and  dalmed  he  had 

S'vea  tbe  same  to  such  brother  because  the 
tter  was  unable  to  pay  It,  he  was  not  en- 
titled to  a  disthaoge. 

Appeal  from  circuit  court.  Ban  Claire 
cotmty;  Frank  M.  Fish.  Judge. 

Petition  by  Edward  D.  Bankln.  an  In- 
solvent tor  a  discharge  fnwn  his  debts,  to 
whldi  B.  H.  Van  Ingen  ft  Go.,  credltois  of 
petitioner,  filed  objections.  From  an  order 
refusing  to  discharge  petitioner,  he  appeals. 
Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  PINNBT,  J.: 

January  26,  1891,  RanUn.  the  petitioner, 
made  a  Tolimtai7  assignment  for  the  b^- 
eflt  his  creditors  of  his  property  to 
Arthur  ftnlth,  who  gave  b<md,  and  scoeptecl 
the  trust,  and  proceeded  to  perform  the 
same.  After  his  final  report  had  been 
filed,  sad  on  the  4th  day  of  Angost,  1801, 
Hankin  applied  to  the  drcnlt  court  pursu- 
ant to  the  provisions  of  (duster  BBS  ^  die 
lAWB  of  188D,  as  amended  Iv  diapter  83 
of  the  Laws  of  1801,  for  a  discharge  from 
his  debts;  and  sa  order  to  show  cause  waa 
made  snd  piddlshed  aoc<»dlni^,  to  be 
heard  S^tember  28,  1891.  B.  H.  Van 
Ihgen  ft  Go.,  the  largest  creditors  of  ssld 
Rankin,  and  who  had  proved  up  their 
claim  against  him,  filed  objections  to  his 
dlsdiarge.  In  substance,  that  said  BanUn 
owned  and  had  In  his  posseaslon  and  under 
his  control  a  large  amount  of  property,  the 
possession  of  whbdi  he  had  never  surren- 
dered or  ddlrered  to  said  assignee  vnder 
said  aaslgnm^t,  bat  refused  so  to  do,  snd 
that  he  had  not  Included  said  propoij  In 
his  Inventory  of  assets  filed  with  the  derfc 
of  the  court  as  required  law;  that  at 
the  time  of  mniring  the  assignment  me  A. 
H.  Rankin,  his  brother,  was  Indebted  to 
him  for  money  loaned  him  In  a  sum  ex- 
ceeding V7S0.  which  Indebtedness  said  so- 
slgnor  had  not  Included  in  his  Inventory  of 
assets^  nor  surrendered  to  his  aaslgiiee,  but 
fraudulently  and  colluslvely  withheld  the 
same  from  bis  Inventory  of  asseta  for  the 
purpose  of  defrauding  his  creditors;  and 
they  d^ed  tbe  aU^tira  In  the  petltton 
that  Rankin  had  not  at  any  time  or  In  any 
manner  whatsoever  disposed  of  «  made 
over  any  part  of  his  estote  for  the  fotnre 
benefit  of  wiwaif  or  fondly,  or  In  order  to 
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defraud  any  of  Ub  credlton.  The  trial  of 
the  issues  so  made  to<^  place  before  ttae 
coort,  and  the  petitioner  was  the  onlr  wit- 
ness eis  mined.  Tba  court  found  that  at 
the  time  of  mflijing  his  asrignment  said 
Kankln  owned  and  had  nnder  his  amtrol 
certain  property,  the  account  of  which  he 
had  never  surrendered  or  delivered  to  his 
assignee  in  said  assignment,  and  that  at 
the  time  of  making  the  same  he  Intention- 
ally omitted  to  Include  In  bis  InTentmy  of 
assets  an  Indebtedness  due  him  from  one 
A.  H.  RanUn  of  about  9700;  that  be  In- 
tentionally omitted  to  Include  tiie  same  In 
the  Inventory,  and  Intrationally  withh^d 
the  same  from  his  list  of  creditors;  and, 
as  a  concloslon  of  law,  that  he  was  not  en- 
titled to  a  discharge  from  hla  debts;  and  so 
hla  application  was  denied.  From  this 
order  of  denial  the  petitioner  appealed. 

It  appeared  that  at  the  time  of  making 
the  asdgnment  his  debts  amounted  to  fS,- 
OSd,  and  the  nominal  amount  of  his  assets 
was  about  the  same  amount.  He  had  made 
wrlttffli  statements  to  the  contestants,  dated 
January  11,  1889.  August  14,  and 
August  18,  1890.  showing  that  at  these  re- 
spective dates  he  was  worth  in  property 
over  and  above  his  debts  the  sums  of  |6r 
470.14,  f6,016.05,  and  ¥6.03a91.  reQ>ectively. 
Two  days  after  making  the  aselgnm^t  he 
wrote  to  the  contestants  that  he  had  made 
.1  voluntary  assignment,  attributing  his  faU- 
ure  to  family  matters;  tliat  be  had  been 
obliged  to  help  his  brother  to  some  mtmey, 
and  discounted  notes  for  liim  on  60  days; 
that  the  notes  came  back  protested,  and  he 
liad  to  pay  them;  that  be  thoui^t  be  could 
pull  tlirou^.  and  pay  his  debts,  "but  trade 
has  not  been  as  good  as  usual  this  fall  in 
tills  country  on  account  oif  the  mild 
weather,  and  no  snow,  and  collections  bad, 
together  with  large  exp«ises  running  two 
houBe&"  He  testified  that  he  gave  his 
broUier  money  which  he  borrowed  from  a 
frimd;  tiut  he  had  his  personal  note, 
which  he  gave  stHue  time  In  the  spring  of 
1890,  for  it  "I  gave  him  back  the  note 
shortly  after  be  gave  it  I  knew  he  could 
not  pay  It,  because  he  was  very  hard  up." 
This  was  along  In  April  or  May,  1890.  He 
denied  In  his  testimony  that  he  discounted 
any  notes  for  him.  Said  he  did  not  know 
what  be  meant  when  he  said  in  the  letter 
that  he  bad  done  so.  That  the  letter  was 
written  for  an  object,  to  a  certain  extent, 
that  "I  might  make  some  settiement,  and 
go  on  In  business.  The  statement  that  I 
discounted  some  notes  for  my  brother  on 
sixty  di^,  and  that  the  notes  were  not 
paid,  and  came  back  protested,  and  that 
I  paid  them,  is  not  a  fact,  but  not  alto- 
gether fabrication."  That  his  objectin  writ- 
ing a  letter  was  to  see  If  he  could  not  ar- 
rive at  some  tevorable  settlement  "My 
brother's  note  was  not  scheduled.  I  did 
not  consider  he  owed  me  anything  when  I 
mado  the  assignment  I  gave  It  bade  to 


him  before  It  became  due.  After  making 
the  assignment,  I  told  Mr.  Leahey,  one  of 
the  contestants,  about  this  note,  and  tbat 
my  brother  owed  me  about  1700.  I  told 
him  that  because  he  did  owe  It  to  me.  This 
was  early  In  February,  after  I  made  the 
assignment  Mr.  Leahey  made  a  proposl- 
ticm  to  take  this  Indebtedness,  and  apply  It 
on  my  debt  to  him.  I  told  him  tiiat  I  did 
not  have  the  notes;  I  had  returned  them 
to  my  brother,  and  did  not  consider  he  owed 
me  a  dollar;  that  my  brothers  would  help 
me  out  when  I  needed  anything,  if  they 
were  able;  that  what  belonged  to  one  be- 
longed to  another.  I  arrived  at  the  con- 
cluslcm  that  my  brother  did  not  owe  me 
anything  when  I  got  the  letter  from  him 
that  he  had  had  hard  ludL,  and  I  sent  him 
back  the  note,  and  told  him  he  did  not  owe 
me  a  cent;  that  it  was  all  right;  not  to 
worry  about  It  I  was  then  endeavoring 
to  see  what  I  oould  do  towards  settling 
with  my  creditors.  I  told  him  that  he  did  not 
owe  me  anything.  I  told  him  that  he  had 
owed  me  about  that  amount"  It  was  ad- 
mitted that  the  hidebtedneas  of  his  brother 
to  him  was  not  scheduled.  He  explained 
the  discrepancy  between  his  assets,  as 
stated  tn  the  various  statements  that  he 
had  made,  and  the  amount  on  hand  when 
he  made  hla  asrignment  tqr  saying  that  be 
had  bad  a  great  many  expenses,  two 
families  on  his  hands,  both  sick  most  of 
the  'time,  and  spent  a  good  deal  of  money 
himself,  some  fot^ishly,  perh^s;  that  he 
did  not  know  he  was  Insolvent  until  he 
took  the  lnv<^ce  a  few  days  befbre  he  made 
the  assignment,  and  did  not  know  whether 
he  was  insolrait  or  not  at  tiie  time  he  re- 
turned the  notes  to  his  brother.  He  ad- 
mitted tiiat  the  statements  he  wrote  to  the 
contestants  January  28,  1881,  concerning 
the  transaction  with  his  brother,  were  not 
strictly  true;  that  he  thought  that  was  ma- 
terial only  to  himself;  that  he  did  not  con- 
sider the  account  against  his  brotiier  worth 
anything;  that  the  reason  it  was  omitted 
from  the  Invoitory  was  that  be  had  given 
It  up  a  good  while  before,  and  never 
thougbt  he  owed  him  anything,  because  tiiey 
had  alwi^  been  In  the  haMt  of  helping 
each  othw  out  in  many  ways.  He  denied 
that  he  had  any  Intention  to  defraud  bis 
creditors  by  the  omission,  ^e  examination  of 
the  petitioner  was  quite  elaborate^  and  ex- 
tended over  a  variety  <^  drcnmstances, 
which  need  not  be  more  particularly 
stated. 

T^dtium  ft  Farr,  for  ^K>ellant  Geo.  0. 
&  Fred  A.  Teall,  for  respond^ts. 

PINNBY,  J.,  <after  stating  the  fkcte.)  By 
sections  1702e  and  1702f,  Sanb.  ft  B.  8t, 
as  amended  by  chapter  88,  Laws  1891,  It  la 
provided,  in  substance,  that  an  insolvent 
debtor  detfring  to  be-  di«Kharged  from  his 
debts  may*  within  one  year  after  flttng  his 
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TcAnntarj  aMdgam^t  for  the  benefit  of  tibi 
credUora,  as  required  by  law,  and  before 
Uw  flul  settlement  of  the  aocoonti  of  bis 
Bsrisnee  thereunder,  flie  In  the  office  of  the 
cleric  of  the  oourt  where  his  aartgpnient  was 
filed,  BOd  fveseat  to  the  drcolt  court  or  pn- 
Miitg  Judge  thereof,  bis  appUcatloii  for  meh 
dlBcharge,  stating  therein  the  date  ot  flUng 
sach  asefgnment,  the  cleA's  offloe  wbene 
filed,  tbe  name  and  postofiloe  address  of  tbe 
cleA  and  of  the  aaalgnee.  He  Is  required  to 
dgn  the  application,  and  annex  thereto  an 
affidavit  subsciibed  and  sworn  to  by  talm, 
sobstantlally  as  stated  in  the  form  prescribed 
b7  secttou  1702f,  and,  among  otha*  things, 
to  tha  effect  '*tbat  the  tn^entorr  of  mj 
estate  and  tlie  list  of  my  credltois  filed  tai  tlie 
office  of  the  derk  of  the  drcolt  court  as  a 
part  of  wj  assignment  are  as  accnrate  and 
coD^^ete  statements  of  all  my  property,  ex- 
cept socfa  as  Is  exempt  from  sale  on  ezecn- 
tltm  by  the  laws  of  tfats  state,  and  of  my 
creators,  as  I  can  make;  ttiat  I  have  not  at 
any  time  or  In  any  manner  wbataoerer  dis- 
posed of  or  made  orer  any  part  of  my  estate 
toT  tiie  fntnre  ben^  of  mya^  or  of  my 
famUy,  or  In  order  to  defraud  any  of  my 
creditors,"  etc.  FroTislon  la  made  for  a 
trial  or  hearing,  and  any  creditor  of  fto  In- 
solTent  may  file  and  present  a  raifled  an- 
swer,  setting  forth  the  gromids  of  his 
objection  to  sncli  disduitge.  Sectlan  1702h. 
And  by  section  lT02p  it  is  provided  that, 
'if  it  shall  appear  upon  snch  bearing  or  trial 
that  aocb  inaolTemt  debtor  has  In  good  fkltii 
made  a  Totamtaiy  assign  roent  tar  the  ben»- 
fit  of  Us  credltora,  and  bas  In  aU  respects 
compiled  with  the  laws  of  this  state  In  re- 
lation to  Tolnntary  aaalgnmenta,  and  Willi 
chapter  985,  Laws  of  188B,  aadi  cout  or 
Judge  shall  grant  andi  Insolvent  debtor  a  dis- 
charge from  bis  debts."  Section  1897,  Banb. 
&  B.  St,  provides  ttuit  the  atrignor  in  * 
voluntary  assignment  fbr  the  benefit  of  Ua 
credlton  "wltUn  twenty  days  of  the  execo- 
tton  of  tbe  iMwignm«nit  dtalt  make  and  file 
In  ttie  office  of  the  deik  a  correct  inventory 
ot  tato  assets  •  •  •  wHldL  inventory  diall 
be  verified  by  Ua  oath,"  etc..  bat  ^'no  mistake 
therein  shall  Invalidate  sndi  assign  mart  or 
affect  the  rSgbt  of  any  cradltw."  A  careful 
conslderatton  of  the  examination  of  the  pe- 
titioner has  setUdled  us  that  he  \^ioUy  faOed 
to  make  oat  a  case  for  his  discbarge,  and 
that  It  was  rightly  doded.  The  evidence 
■ustalns  the  finding  of  the  ctrcolt  court.  It 
is  evident  that  when  the  pettUcner  returned 
to  his  brotlker  bis  notes  amoimtlng  to  1210, 
and  made,  as  he  claims,  A  gift  of  them  to 
him,  he  was  In  straitened  drcumstancea,  and 
the  evidence  tends  to  show  tiiat  he  was  then 
actually  insolvent;  and  wh^  he  made  his 
BSBlgnment  about  etz.  months  thereafter  he 
faBed,aB  we  thlnlc,intenti(niaU7,to  Inventory 
fb»  debt  of  about  f  TOO,  which  waa  due  to 
Um  tntn  his  brother,  with  the  Intent  of 
CTMiowilliig  ita  e:ttst«M9a,  or  to  ^event  its 
OBlleetten  hr  bis  asrignee  for  ttia  benefit  ot 


Ids  credltDTS.  He  is  not  aUe  to  say  podtlve- 
ly  that  he  was  solvent  wbai  he  made  the 
alleged  gift  of  the  notes  to  bis  brotlier,  and 
the  evidence  tends  to  show  that  some  of  the 
96,000  of  his  IndebtadBBas  when  the  assisa- 
ment  was  made  existed  at  the  time  of  the 
alleged  gift  He  had  no  right  to  be  generous 
to  his  twother  at  the  »pense  itf  his  creditors. 
He  makes  no  satisfactory  excuse  for  his 
admitted  fidluie  to  inventory  the  debt  to  the 
amount  ot  about  9700  i^alnst  his  brother  as 
a  part  of  his  assets  when  he  made  bis  as- 
fri^iment,  as  the  law  made  It  his  duty  to  do. 
His  admitted  false  accoont  of  the  causes 
of  his  failure  and  of  the  facts  In  rdatlontoUa 
transacti(»]S  vrith  his  brother,  contained  In  his 
letter,  writtoi  two  days  after  ^e  date  of 
tiie  assignment,  to  the  omtesteats,  with  sub- 
sequent pftivarications  In  relation  to  these 
matters,  give  the  case  a  most  unfiivoraUe 
aspect,  and  justify  the  bdlef  that  he  did  not 
make  any  gurt,  genuine  or  real,  to  his  brother 
of  ^  notes,  or  of  bis  indebtedness  to  him. 
Further  discussion  of  fata  testimony  is  not 
necessary.  It  Is  very  ^bable  ttiat  be  made 
his  assignment  for  die  purpose  of  securing  a 
compromlae  with  his  creditors  at  00  cents  on 
the  dollar.  If  posidble,  end  made  the  ontme 
r^resentallcms  contained  In  his  letter  for  tbe 
same  pmpcea  We  cannot  say  from  the  evi- 
dence that  he  *Tn  good  faith  made  a  v<rfun- 
tary  assfgnment  for  the  benefit  of  Us  cred- 
itors," and  Hiat  he  "has  in  aU  resiieeti  cnn- 
pUed  wtOi  the  laws  of  tUa  state  in  rdaOoD 
to  voluntary  assignments,  and  wlfib  duqpter 
385  of  the  Laws  of  ia»."  The  botden  of 
proof  on  Oie  beaitng  of  soch  a  petition  as 
this  is  on  the  petitioner.  He  has  not  aattfr- 
factorily  made  out  bis  case.  Tbe  finding 
of  the  drenlt  oourt  is  Joattfled  by  the  evi- 
dence, and  Hie  court  rightly  denied  the  dis- 
charge applied  for. 
Tha  order  of  tiie  drcolt  court  is  afilrmed. 


8TATB  n  tel.  MSBOBB  v.  DOYId. 
(Supreme  Oourt  of  WiscMudn.  April  11, 1898.) 

TovxB— Flaos  or  Holdino  Town  HaanKOs — 
Btvonona. 
Rev.  St  8  78S,  provides  for  chaoKlttB 
the  plaee  of  holding  town  meetinm  to'  ballot. 
SectKin  27,  as  amended  by  Iawb  iSSS,  c.  416» 
requires  the  town  board  to  divide  the  town 
Into  election  districts  on  written  petition,  and 
U  made  expressly  applicable  "to  all  elections, 
whether  general,  special,  or  town  elections: 
provided,  that  all  town  meetings  be  held  at 
the  polUne  place  to  be  known  as  tiie  'First 
Prednct.'**  ff«U  that,  whoever  a  town  Is  so 
divided,  the  first  precinct  becomes  the  place 
for  holding  town  meetingB,  and  votes  cast  at 
other  precincts  should  be  rejeoted.  State  v. 
Waterbury.  48  N.  W.  Rsp.  Im,  79  Wis.  907. 
followed. 

Appeal  from  otronit  eotirt,  Oneida  ommty; 
GhatlsB  V.  Bardeen,  Jodge. 

Action  of  ijno  warranto  bnmgU  on  rdi^ 
tlon  of  Jobn  A.  Meroer  agalnM  M.  F.  Doyle, 
ju^pnent  for  relat«>.  Dtfiemdaat  iqweala. 
Affirmed. 
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ttiB  oflwr  fM^  MSj  Appear  I&  the  f<^w- 
iag  atatement  by  OASSODAT,  J.: 

It  appeal*  from  Itae  record  ttutt  priw  to 
tk»  town  meettnt  la  tb»  to-wn  of  Mlnooqoa 
beld  April  5,  1892,  said  towa  wu  dlrWed 
into  two  election  prealiiet%  the  flrat  being'  at 
the  linage  of  Mlnocqua,  and  the  aaeond  at 
ICanltowMi;  ttnt  tte  order  so  dlTidlng  said 
town  into  two  audi  precAacta  waa  tn  foroe 
at  the  time  of  aald  town  meethag;  that  at 
aald  town  meeting  the  said  relator  and  the 
defendant  were  both  candidates  for  the  office 
of  chairman  of  the  board  of  snpervlaers;  that 
at  Bald  prednot  No.  1  the  relator  reeelTed 
Ijx  votes  for  said  offloe,  and  the  defendant 
105,  and  that  no  other  votes  were  east  for 
chairman  at  said  preefaMt;  that  at  aiU  pre- 
dnot Nol  2  the  relator  received  S  votea  for 
said  «ab»»  SDd  ttie  defendant  42;  that  tiie 
In^ectois  of  aald  pscdacta.  reapeoUvely. 
oovnted  an  the  votea  so  eaat  at  both  pre- 
cioets.  and  aocordlngij  declared  the  daf  cad- 
ant  elected;  that  he  ttiereupon  duly  <inatt- 
fied  as  aadi  duhrman.  April  11.  IHtt;  tiiat 
the  relator  therenpon  bnmgtit  thla  action  of 
qoD  warranto  for  aald  office,  and  filed  tata 
complaint  therein,  and  the  defeadAUt  an- 
swered tile  aame;  Hut  tite  lasoe  so  formed 
came  en  for  trial,  wherenpcn  ^  pattlea 
waived  a  Jnry,  and  tried  said  eanae  by  the 
court,  and  it  waa  found  by  the  court  as  mat- 
tera  of  faet  In  tifect.  that  the  said  r^tor 
waa  dlglliie  to  aald  offlee;  that  there  were 
280  kgal  TOtea  eaat  for  the  office,  and  that 
the  relator  reeetved  131  of  aald  votea,  and 
the  defendant  "SM,  and  that  the  relator  was 
dBl7  dected  to  said  <^ce;  timtthe  defendant 
bad  moped  said  odlce,  and  since  AihU 
5,  1802,  had  milawfidly  wttUtdd  said  offloe 
from  the  r^tor;  and  that  all  the  allega- 
tions of  the  complaint  were  true;  and*  aa 
conolnaiona  of  law,  the  eonrt  found  that  the 
defsidant  waa  guilty  ttf  sucb  wnrpation  and 
unlawful  boldioc  and  that  the  relator  waa 
entitled  to  have  and  hold  said  oaee  by  Tirtae 
of  said  Section;  that  Jadgmcnt  waa  there- 
opon  entered  upon  said  flndbigs  accordingly. 
From  that  jodgmot  Ike  defendant  bringi 
this  appeal. 

Levi  J.  BUIlngB,  for  appellant  A.  W. 
Shelton,  for  respondent 

GASSODAT,  J.,  (after  stating  the  ftcts.) 
Although  sectlDn  783  of  the  Berlsed  Statutes 
Is  In  the  (diapter  relating  to  towns,  and  pro- 
Tides  a  way  tor  changing  the  place  of  holding 
town  meetings  by  ballot  of  the  dectors,  yet 
a  new  and  snbatanflTe  way  of  making  such 
change  la  provided  by  section  27  Of  the  Be- 
Tlsed  Statutes,  aa  amended  by  chapter  410, 
Laws  1S8B,*  and  which  la  therein  made  ex- 
pressly applicable  "to  all  eleottons,  whether 
general,  qpeolal,  or  town  elections:  provided, 
that  an  town  meetings  be  hdd  at  the  poBIng 


Under  thifl  eectloQ,  a  town  board  la  re* 
ydred^te  divide  the  town  into  election  dlatricta 
on  wdtten  patltloik 


I^oe  to  be  known  as  tiie  Tint  Prednot*** 
State  T.  Waterbnry,  79  Wis.  48  N.  W.  Bep. 
424.  In  that  case,  after  able  aignmenta  and 
careful  ootuMeratlona,  It  was  expressly 
that  **vfiteaaayex,  tmder  that  statnte,  a  town  Is 
divided  Into  several  election  districts,  tb» 
pcAlng  place  In  the  district  designated  aa  the 
*V\if$  Prednef  becomes  the  place  for  there- 
after heading  the  town  meetings  in  soeh  town, 
and  the  offleers  there  elected  are  entitled  to 
their  offices."  See,  also,  Mo'^^chle  t.  Town  of 
Knight  82  Wis.  137,  01  N.  W.  Sep.  1004.  It 
foUows  that  the  rotea  cast  at  tiie  second  pre- 
dnot were  properly  rejected  bf  the  trial 
oonrt  Tbe  Judgment  of  tb»  droilt  eourt  Is 
affirmed. 


GOULD  T.  SULLIVAN. 

(Bivfame  Oont  of  Wlsoon^  April  11, 18Ba) 

EiBomaHT— FUAnive  isn  Paoor— Tax  Saub— 
AcTioa  TO  SsT  AaiDB  Dbbd. 

1.  Where  defendant  In  ejoctmeat  pleads 
title  In  himself  nnder  a  tax  deed,  plaintiff  may. 
withoat  having  pleaded  them,  show  any  feetq 
affecting  tbe  valblitT  of  tlie  tax  dead,  or  which 
would  render  it  nnaTailaUe  to  d^endaat. 
Morgan  V.  Bishop,  14  N.  W.  Bep.  868,  66  Wis. 
284,  followed. 

2.  UoT.  St  I  1188,  providing  that  no  action 
■ball  be  awlntamed  to  recover  the  possessfea 
of  anv  land  which  shall  have  been  conveyed  by 
tax  deed,  or  to  avoid  such  deed,  against  any 
person  claiming  under  such  deed,  unless  broagftt 
within  three  years  next  sfta  the  recording  of 
BQch  deed,  don  not  awly  whore  the  owner  of> 
fers,  and  is  readr,  to  pay  the  tax  on  Us  lands, 
and  !s  erroneonsfy  Informed  by  tiie  town  treas- 
urer that  there  sre  none  to  pay,  sioee,  if  tbe 
land  la  aftwwards  sold  for  taxes  then  la  fact 
due,  the  owner's  title  Is  not  dlveatsd  by  the 
sale. 

Appeal  from  circuit  court  <taieMfek  oonnty; 
Oharies  V.  Bardeen,  Judge. 

EJJectment  by  James  P.  Gkmld  against 
Daniel  SulUvan.  From  a  Judgment  for  irial» 
tiff,  defendant  appeals.  Affirmed. 

The  other  facte  fully  appear  In  the  foUow- 
Ing  statement  by  PINNEY,  3: 

This  was  an  action  of  ejectment  com- 
menced August  18;  1891,  for  tbe  recovery 
oC  SO  acres  of  land,  and  the  complaint  Is 
in  the  usual  form.  The  answer,  admlttiu}? 
poesesrion,  claims  that  the.defiendant  la  tbe 
owner  In  fee  of  tbe  premises;  that  during 
the  year  1884  they  were  subject  to-  taxation 
la  the  county  of  Lincoln,  and  duly  taxed, 
but  tile  taxes  thereon  were  not  paid,  and 
were  returned  by  the  town  treasurer  to  the 
treasnrer  of  the  county  as  dehnanent  by  rea- 
son of  nonpayment  The  answer  alleged  the 
advertisement  and  sale  of  said  lands  for  the 
taxes  for  timt  year,  the  Issne  of  the  certificate 
of  sale  to  lincoln  comity,  and  the  assignment 
thatwt  to  the  defendant,  and  the  execntion 
of  a  tax  deed  thereon  by  the  eonnty  deA 
of  Oneida  comity,  in  which  county  at  the 
time  the  premises  were  aitaated,  to  the  <le- 
fendant  In  the  fiorm  pteserflMd  by  law,  and 
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Iliat  the  same  was  recorded  on  the  2901 
day  of  May,  1888;  and  the  defendant  in- 
slsted  on  the  bar  of  the  statute  created  by 
chapter  809,  S  3,  of  the  Laws  of  1880,  {sec- 
tions 1188,  1188,  Sanb.  &  B.  St.)  and  other 
statutes  of  limitation  of  the  state,  applicable 
to  the  facts,  and  alleged  that  none  of  the 
taxes  levied  upon  said  lands  were  paid  be- 
fore sale,  nor  were  they  redeemed  trom 
sale  prior  to  the  Issuing  and  recording  of 
the  tax  deed.  Upon  trlAl  before  the  court 
It  was  found  that  the  platntlfl  had  a  per- 
fect chain  of  title  to  the  lands  in  question, 
from  the  United  States  to  himself,  when 
the  action  was  commenced;  that  defendant 
was  In  possession;  that  the  allegation  of 
execution  and  registry  of  the  tax  deed  set 
up  In  the  answer  upon  certificates  of  tax 
sale  thereof  for  the  year  1885  for  the  de- 
linquent tax  for  the  year  1884  was  true; 
"that  on  the  17th  day  of  February,  A.  D. 
1885,  one  O.  A.  Norway  vraa  the  agrat  for 
the  plaintiff  for  the  payment  of  his  taxes 
In  the  town  of  Russell,  Uncoln  county,  the 
town  Ih  which  the  lands  described  In  Oie 
complaint  were  then  edtoated,  and  that  he 
furnished  and  gave  to  the  town  treasurer 
of  said  town  a  list  of  the  lands  of  the  plain- 
tiff upon  which  he  desired  to  pay  the  taxes 
for  the  year  1884,  which  list  Induded  the 
lands  described  in  the  complaint;  that  said 
town  treasurer,  on  the  said  17th  day  of  Feb- 
ruary, gave  to  said  Norway  a  tax  receipt 
for  the  taxes  due  for  the  year  1884  upon  the 
lands  described  in  Hie  list  so  furnished  to 
said  town  treasurer  by  blm,  and  that  on 
said  tax  receipt,  so  furnished,  title  lands  de- 
scribed in  the  complaint  were  entered  and 
marked,  'Not  on  the  roll,*  and  no  tax  was 
carried  out  against  said  lands;  that  sold 
Norw^  then  and  there,  acting  as  tiie  agent 
for  the  plalntlfl.  ottered  to  pay,  tendered, 
and  did  pay,  to  saM  town  treasurer,  all  of 
the  taxes  levied  and  assessed  npon  and 
against  the  lands  of  the  plaintiff  fax  said 
town,  according  to  the  tax  rec^pt  famished 
to  lilm  at  the  time  be  so  paid  nld  tax,  and 
that  he  relied  upon  the  said  town  treasurer's 
statemeoit  that  the  sum  and  amount  In  said 
tax  receipt,  so  furnished,  was  the  whole 
unonnt  of  taxes  doe  i^)oa  tiu  Ust  of  lands 
furnished  said  treasnrer  said  Norway; 
and  that  such  offer  and  tender  of  the  tax 
upon  tbe  lands  described  in  the  complaint 
were,  and  amounted  to,  a  payment  of  said 
tax  for  the  year  1884."  The  court  found 
tbat  the  defendant  never  took  any  lllle  to 
said  lands  by  virtue  of  the  tax  deed,  and 
that  the  plaintiff  vras  entiHed  to  recovw. 
but  ordered  the  amount  said  taxes,  end 
interest  thereon,  to  be  paid  into  court  be- 
fore the  ottry  of  judgment  in  favor  of  tlie 
plaintiff,  and  the  same  was  acoonUnj^  paid. 
From  the  Jodgment  in  favor  of  the  plainlifl, 
the  defendant  appealed. 

Alban  &  Barnes,  for  oppellaat  Jobn  ^. 
Hume,  for  respondoit 


PINNBY,  X,  (after  stating  the  facts.)  1. 
The  lands  in  question  in  tills  case  were  reg- 
ularly taxed  for  the  year  1884,  and  were 
returned  as  ddlnquent,  sold  for  nonpayment 
of  the  taxes,  etc..  and,  no  redemption  having 
been  made,  a  tax  deed  thereof  was  exe- 
cuted to  the  defendant,  and  recorded  May 
29,  1888.  Hie  lands  were  then  unoccni^ed, 
and  so  remained  for  the  period  necessary  to 
bar  an  action  for  their  recovery  under  sec- 
tions 1188  and  1189.  It  Is  plain  that  the 
plaintiff,  the  tormet  owner,  had  in  good 
faith  attempted  and  offered  to  pay  to  the 
proper  town  treasnrer,  in  due  season,  the 
taxes  for  which  the  lands  were  sold,  to- 
gether with  ttie  taxes  on  his  other  lands  In 
the  same  town,  and  was  informed  that  there 
wwe  no  taxes  on  the  roll  against  them. 
The  town  treasure!;  whose  oflldal  duty  it 
was  to  furnish  the  mformatlon  appUed  for. 
and  who  repree^ted  the  state  in  the  exer- 
cise of  the  taxing  power,  pro  bac  vice,  was 
mistake;  and  no  foult,  upon  the  facts 
found,  can  be  Imputed  to  the  plaintiff:  He 
bad  a  right  to  regard  the  Information  as 
true,  and  there  Is  notlilng  to  Aow  that  he 
had  any  reason  to  distrust  It  There  was 
no  occasion  for  him  to  amsult  the  sale  list, 
or  the  notice  of  redemption  of  lands  sold, 
and  he  had  no  occasion  to  pursue  tbe  mat- 
ter furOier.  Shall  he  lose  bis  lands  by  rea- 
son of  the  tax  deed,  and  for  no  tanlt  of  his 
own?  Here  Is  a  dear  case  of  mntaal  nris- 
take,  which  would  certainly  be  ground  for 
relief  hi  a  court  of  equity,  under  its  orlghial 
Jurisdiction,  hi  cases  of  fraud,  accident,  and 
mistake,— a  mistake  which,  if  not  corrected, 
carries  with  It  an  the  Injurious  consequences 
of  a  fraudulent  mlerep  resentatlon.  Equity 
has  Jurisdiction,  not  only  to  arrest  tax  pro- 
ceedings, but  to  set  adAe  tax  deeds  fonnded 
on,  or  resulting  from,  tcauduleDt  oondnct 
of  taxing  offlcers.  L^Eerts  v.  Snpenrliors, 
21  Wis.  688;  Slater  v.  liaxw^  6  WalL 
268,  277.  And  the  first  question  presented 
is,  assomliv  that  snffldent  gnnmd  extstn  for 
avoiding  the  tax  deed  after  the  lapse  of 
the  statutory  bar  vt  three  years,  wbettter 
It  can  be  made  available  In  a  legal  acOon 
of  ejectmait,  or  mnst  resort  be  bad  to  an  eq- 
uitable action  to  cancel  the  tax  deed.  The 
statate,  section  1188,  Is  tiiat  "do  ajcOaa  sbaU 
be  maintained  by  the  former  owner,  or  any 
person  dalming  under  him,  to  recover  the 
possession  of  any  land,  or  any  Interest  there- 
in, which  shall  have  been  conv^ed  by 
deed  for  the  ncmpaymcnt  of  taxes,  or  to 
avoid  such  deed  agalnrt  any  poson  dalmtng 
under  such  deed,  unless  such  action  shall 
be  brought  within  three  years  next  after  ttie 
recording  of  such  deed."  TUm  statute  does 
not  apply  (1)  when  the  tax  bas  been  paid 
before  sale;  and  (2)  whea  the  land  has  been 
redeemed  after  sale.  Under  our  system  of 
pleading  no  formal  reply  Is  allowed  to  new 
matter  set  np  as  a  d^ense,  but  Uie  plalntlfl 
is  allowed  to  reply  ih  evidence  at  the  trial. 
Had  the  taxes  In  this  case  been  ■M™iiy 
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paid  to  tbe  treamm,  there  can  be  no  doubt 
tlie  plaintlir  would  be  allowed  to  show  that 
fact  to  defeat  the  tax  deed,  because  in  each 
case,  by  the  statute,  it  would  be  absolutely 
▼old,  and  of  no  aralL  In  Morgan  ▼.  Bishop, 
66  Wis.  281,  14  N.  W.  Rep.  869,  it  was  held 
that  the  plaintiff  in  ejectment  might;  with- 
out having  pleaded  them,  show  any  facts 
affectlns  the  validly  of  tlie  tax  deed,  or 
whldi  woidd  render  It  unarallable  to  tha 
d^^danL  We  h(dd,  therefore,  that  the 
question  raised  can  be  litigated  in  this  lo- 
tion, under  the  present  pleadings. 

2.  It  cannot  be  maintained,  we  tbinlc,  ttiat 
the  taxes  in  this  case  were  actually  paid. 
The  order  providing  for  the  payment  of  the 
omoont  of  such  taxes,  interest,  etc.  Into 
court,  before  Judgment  was  entered  for  tbe 
I^alntlff,  seta  ttiat  qnesUini  at  rest;  but  the 
questiou  stUl  remains  whether  what  took 
place  1^  war  ot  otter  to  pay;  and  mis- 
taken Information  by  the  officer  whose  duty 
it  was  to  state  tbe  amount  of  taxes,  it 
any,  on  plaintiff's  land,  does  not  place  him, 
substantially,  for  all  purposes  of  protect- 
ing his  right*,  tn  the  same  posltlMi  as  if 
he  had  actually  paid  Us  mone7,  and  so  that 
tbe  lien  of  the  taxes  was  removed  In  Uke 
manner  as  that  of  a  mortgage  by  t«kder, 
thoni^  not  k^t  good,  irtiich  discharges  the 
lien  of  a  mortgage,  (Breitenbadi  t.  Turner. 
18  Wis.  147;  Kortri^t  T.  Oady.  21  N.  Y. 
348;  Loomls  t.  Fingres,  4S  M&  812,)  and 
tb«refors  the  power  <t£  the  taxing  <fflcer 
to  proceed  farther  was  sniQended  or  de- 
feated. In  Brelsdi  t.  Ooxe.  81  Pa.  St  846, 
It  is  said:  "It  Is  an  almost  nnlversol  rule 
which  BUbstitates  a  tender  for  performance 
when  the  tender  is  frustrated  by  the  act  of 
the  par^  entitled  to  performance."  In 
RandaU  v.  DaUey.  66  Wis.  285,  28  N.  W. 
Bep.  8S2,  it  woa  held,  in  rem>ect  to  paying 
taxes  after  they  had  been  returned  as  de- 
linquent,—a  sLmUar  qneation,— that  a  land- 
owner mahiDg  such  payment  to  the  county 
treasurer  is  entitled  to  rely  upon  the  state- 
ment of  the  officer  as  to  the  amount  due, 
and  cannot  be  prejudiced  by  a  mistake  of 
the  offioer  as  to  the  amonnt,  and  the  tax 
deed  issued  upon  a  subsequent  sale  was 
held  v<4d,  although  the  sum  paid  was  25 
cents  less  tban  the  amount  actually  dae; 
and  In  many  other  like  coses  tbe  same  rul- 
ing has  been  made,  to  the  effect  tiiat  the 
mistake  of  the  officer  In  stating  tbe  amount 
due  will  not  affect  tbe  redemption  made 
in  reliance  thereon.  Dletrlck  v.  Mason,  57 
Pa.  St  40;  Price  v.  Mott  52  Pa.  St  81B; 
Balrd  v.  Gaboon.  6  Watts  A  &  640.  In 
Bubb  V.  Tompkins,  47  Pa.  St  359,  a  re- 
demption was  held  not  defeated  by  tbe 
failure  to  pay  onotiier  tax  on  the  lands, 
necessary  to  make  the  redemption  good, 
caused  by  the  mistake  of  the  county  treas- 
urer; and  Forrest  v.  Henry,  33  Minn.  434, 
23  N.  W.  Rep.  848,  was  a  like  case  to  the 
los^  whers  a  snbeeQiwnt  sole  and  deed 
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tat  the  omltted\ttr  were  hv^L^^lA.  In 
Tan  Bmthuysen  rStttt^gAjS^!^ Y.  IBO, 
It  was  h^  that.  If  redemption  of  lands 
sold  for  taxes  Is  prerrated  tiie  fiinlt  or 
misconduct  of  the  officer  tlirough  whom 
Bucb  redemption  is  to  be  mode,  tiie  title 
will  not  pass  by  a  subseqnent  deed  to  tbe 
purchasw.  Tbese  dedaions  are  founded  <m 
tbe  ground  that  the  treasurer  is  the  legal 
custodian  of  the  books,  and  possesses  fun 
and  authentic  informatkm,  and  it  Is  bis  of- 
flelal  dutr  to  furalsb  It;  that  the  land- 
owner cannot  get  the  necessary  information 
in  any  other  way,  and  is  not  bound  to 
search  the  books  for  Umsdf,  and  that  land- 
owners almost  always  do,  and  rlg^itfully 
may,  depend  on  Information  thus  received; 
and  that  the  parly  cannot  be  Inndred  tn 
tbe  loss  of  his  land  ttie  mistake  of  tbe 
officer.  Tbo  samo  reasons  ou^^t  to  be  fbl- 
lowed  with  Uke  oonse<iaenoes  In  a  cose  Uke 
this,  where  tbe  landowner  appUes  to  pay, 
and  offers  and  is  ready  to  pay,  the  taxes 
on  his  lands,  and  Iji  informed  by  the  treas- 
urer, as  In  this  cose,  ttutt  tbne  are  none 
to  pay,  and  courts  of  the  bl^iest  respec^ 
ability  and  authority  have  so  held.  In 
People  T.  Registrar  of  Arrears^  114  N.  Y. 
19.  20  N.  B.  Rep.  611.  it  was  held  that 
where  a  taxpayer  calls  upon  Ae  proper 
officer  for  a  statement  of  all  the  taxes  due 
from  him,  receives  a  statement,  and  pays 
accordingly,  and  afterwards  the  land  Is  sold 
for  nonpayment  of  taxes  In  arresr  when 
such  statement  warn  fnmlshed,  and  not  In- 
cluded, by  mistake  of  the  officer,  the  title 
of  the  taxpayer  Is  not  divested  by  the  sale. 
To  the  same  effect  is  the  case  of  Martin  t. 
Barbour,  84  Fed.  Rep.  701-710,  where  the 
question  was  elaborately  considered.  Kins- 
worthy  T.  Austin,  23  Aik.  875,  is  to  the  same 
effect;  and  tn  the  case  of  Breisch  v.  Coxe, 
81  Pa.  St.  336,  845-348,  the  authorities  are 
reviewed,  and  It  is  there  held  that.  If  the 
owner  pays  all  the  taxes  stated  by  the 
treasurer,  he  has  done  bis  whole  duty;  tbat 
"his  claim  to  be  protected  against  a  sale  of 
Ids  lands  for  taxes  he  stood  ready  to  pay, 
bat  which  the  proper  officer  has  foiled  to 
present  to  him  on  demand,  la  quite  as  great 
as  that  of  the  purchaser  to  be  protected 
against  the  act  of  tbe  same  officer  in  mak- 
ing a  sale  for  taxes  actually  paid;"  and  tbat 
*1t  Is  but  Just  that  a  bona  fide  attempt  to  pay 
all  tbe  taxes,  frustrated  by  the  fiiult  of  tbe 
treasurer,  shotdd  stand  as  the  equivalent  of 
actual  payment."  Loomls  v.  Plngree,  43 
Me.  312.  In  Breisch  v.  Coxe,  supra.  It  was 
held  that  tbe  flve-yeara  statute  of  limits- 
tions  contained  in  the  third  section  of  the 
act  of  April  8,  1804,  that  no  action  should 
lie  for  the  recovery  of  lands  sold  for  taxes, 
"unless  the  same  be  brou^t  within  five 
years  after  the  sale  thereof  for  taxes,  as 
aforesaid,"  would  not  bar  the  plalntUTs 
right  of  recovery  as  against  a  sale  for  taxes 
under  such  drcumstances,  and  H  was  said 
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tij  the  coort:  fhegx,  a  twna  fide  offer 
to  pay  aU  the  tazea»  *  *  *  frustrated 
by  the  negligence  of  the  treasurer  to  giv^ 
Information  of  all  the  taxes  charged  against 
the  land,  is  the  legal  equivalent  of  actual 
payment  of  taxes,  In  taldng  away  the  Ju* 
rlsdiction,  as  we  bare  seen  It  Is,  the  con- 
clusion follows  that  the  Umitatioa  of  Ave 
years  In  the  act  of  1804  does  not  apply  to 
■uch  a  case.  The  want  of  authority  to 
sell  Is  as  clear  as  whai  the  taxes  have  beeQ 
actually  paid,  and  the  owner  is  not  bound 
to  presume  a  sale,  and  follow  up  Its  con- 
sequences, within  Ato  years.  AU  the  hard' 
ship  attributed  to  ttte  purchaser's  want  of 
knowledge  is  as  fairly  Imputable  to  a  case 
of  actual  payment  as  it  is  to  one  of  ten< 
dered  payment  In  neither  does  the  fact  ap* 
pear  so  as  to  challenge  his  notice."  Ab  to 
all  such  defects  or  want  of  authori^  to  sell 
and  conyey,  the  doctrine  of  caveat  emptor 
applies,  and  the  purchaser  who  takes  a 
title  depending  upon  the  exercise  of  special 
statutory  authority  cannot  be  .considered  a, 
bona  flde  purchaser  without  notice.  He 
must  see  to  it,  at  his  peril,  that  the  title  he 
ta^es  is  a  valid  <Hie.  Besides,  he  never 
pays  a  full  or  fair  price,  but  gets,  rather, 
"acres  for  cents."  Oooley,  Tnx'n,  (2d  Ed.) 
476-553;  2  Desty,  Tax'u,  850;  Curt*  t, 
Olsna,  7  Bisa  260.  268;  Martin  v.  Barbour. 
34  Fed  Rep.  711.  And  this  Is  true  even 
after  the  three-years  statute  of  Ihnltatlcnui 
has  run  in  favor  of  the  deed,  to  the  ext«it 
that  a  purchaser  for  full  value,  and  without 
notice,  from  the  grantee  in  the  tax  deed, 
will  not  be  protected  from  a  secret  and 
unofficial  redemption  from  tiie  S8l&  War* 
ren  t.  Putnam,  83  Wis.  410,  24  N,  W,  Eep. 
58;  Cornell  University  v.  Mead,  80  Wis. 
887,  49  N.  W.  Rep.  815.  It  wa9  npt  with- 
in the  plan  or  purpose  of  the  statute  of 
Umltatlona  In  respect  to  tax  deeds  that  the 
lapse  of  the  statutory  period  should  be  con- 
clusive as  against  ths  question  of  payment 
<a  redemption,  or  bona  flde  attempts  to 
make  payment  or  redemption  which  have 
bcaa  frustrated  by  the  fault  ot  the  oOLfxr 
to  or  through  whom  mxh  paymoxt  oould 
alone  he  made.  McMohon  t.  McOrawt  26 
Wis.  616;  F(s  T,  Zlmmermann,  77  Wis.  415, 
46  N.  W.  Bep.  633.  This  special  limitation 
applies  cmlT  to  actions  tn  which  th»  valid- 
ity or  regularity  of  the  tax  proceedings  are 
qoestloned  for  want  of  oanformlty  with 
the  proTUong  of  law.  QnestionB  ot  pay- 
mmt  and  red^mptioD,  and  matters  which 
put  the  londovmer  in  a  position  where  he 
may  c^lm  tba^  aa  to  bJni,  the  taxes  have 
been  so  far  paid,  or  the  land  redeemed, 
aa  to  make  further  prooeedings  lUegal,  are 
not  within  the  statute,  or  concluded  by  It 
Thia  Is  no  hardah^  as  agalnat  the  pnr^iM* 
er  at  the  tax  sale,  who  purchase*  fttr  each 
a  SDiaU  eonrideralion,  and  who  stands  bi 
privity  with  the  tax  ofBcers,  who  are  alone 
at  fault  tn  the  preuiaes,  and  la,  1a  law,  af- 


fected wldi  notioe  of  faet  We  there- 
fore hold  that  the  recovery  la  Uds  case  was 
right  The  Jodgmmt  of  tiw  dceult  oonrt 
Iji  affirmed. 


VAN  DBN  BBUYBIi  v.  NATIONAL  FUO- 
NAOB  CO, 

<8ivrenie  Oowt  of  ^^aeondn.   A^  U,  189&.> 

Fellow  Bkhvant*. 

The  master  it  not  liable  to  a  savant  for 
an  injury  resulting  from  the  breaking  of  a  de- 
fective plank  selected  by.  a  fellow  servant  to  be 
used  as  a  bridge  on  which  to  oarry  coal  from  ■ 
car  to  a  abedi  where  the  master  had  furnished 
a  quantity  of  plauks  of  different  slzee  aud 
thicKseBses,  lome  of  which  were  of  sufficiaiit 
strensth  for  anoh  use,  «nd  it  was  tite  dntr  of 
the  servants  to  select  the  planks  to  be  osed. 

Aiveal  from  drcnlt  oooxt.  Brawn  ooonty; 
SamuoL  D.  Hastings.  Jr.,  Judge. 

Action  for  personal  lajuiies  by  Theodore 
van  den  Heuvel  against  the  National  Par- 
pace  Oompany.  Defendant  bad  Jndgmeirt, 
and  plolntLS  appeals.  Affirmed. 

The  other  facts  fully  appear  tn  th*  ftd- 
lowlng  statement  by  WINSLOW,  J.: 

Aetion  to  reoorer  damages  for  personal 
injuries.  The  d^endant  is  a  oorporatioo 
operating  a  large  lFon>8meItlng  fomace  at 
De  Pere,  W1&  On  the  41fa  of  May, 
18&1,  plolntitt  was  a  laborer  In  defendant's 
employ  in  and  about  the  fomace  and  yard, 
and  had  been  sudi  for  three  years.  Defend- 
ant OSes  a  large  amount  of  charcoal  In  its 
boslnees,  which  is  brought  Into  its  yard  in 
railroad  oars,  and  unloaded  Its  employes 
into  sheds  by  the  side  oi  the  railroad  track. 
Thia  unloading  process  is  called  "stocking.** 
Hie  oar  Is  placed  so  that  Its  door  is  op- 
posite a  oorrespmidtng  door  or  opening  In 
the  stock  shed.  Two  planks  are  placed 
from  the  door  of  the  car  to  the  opwlng  in 
the  ahed,  <a  distance  of  about  tea  feet) 
and  the  laborers  carry  tite  charcoal,  In  a 
large  box  with  handles,  from  the  car  to  the 
ahed,  each  walking  upon  one  <tf  the  [danka 
The  plaintiff  had  worked  at  "stocking**  a 
number  of  times  during  his  senrloe.  Oa 
the  evening  of  May  4,  1801,  he  was  woifc- 
ing  on  the  nl^t  shift  and  came  en  dntf 
about  6  o'clock  P.  M.  He  woriced  with 
another  laborer,  *'8to^ing,"*T-oari7lng  <me 
end  of  the  box,— nntU  about  halt  past  10 
o'clock,  whra  the  plank  on  wliidi  ha  was 
walking  broke,  and  he  was  thrown  to  the 
ground,  breaking  his  arm.  The  plank  which 
broke  was  a  three-inch  pine  plank,  appar- 
ently sound.  The  defendant  had  at  the 
time  a  conrfdwaUe  pile  of  planks,  ol  Wler- 
ent  sizes  and  thicknesses,  near  the  sto<* 
shed,  whidi  were  used,  as  occasion  re- 
quired, for  r^olring,  and  otli»  necemry 
naea  to.  and  aJbont  th»  yard.  No  qtedal 
planks  were  deelcnated  tor  use  In  maktais 
those  temporary  Iwidgra  for  "stocUng**  oosl. 
but,  whoi  the  worinnen  desired  a  plank 
for  this  pmpoee,  they  went  and  aalected 
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one  froB  the  pOe,  dtbcr  nt  thtlr  own  mo- 
tion, or  dlreetioB  of  the  ■apffirtaitandent 
vt  the  yanL  The  defendant  had  not 
wortced  at  '^tocUng"  ft»-  aome  time  prari- 
OQs  to  111*  night  of  the  accident  Tlie 
plank  which  broke  had  beta  In  naa  for  this 
pnipoM  for  a  day  or  ao  before  It  broke, 
and  wa«  selected  from  ttie  pile  by  a  feHow 
workman  for  the  porpoee.  At  tbm  cloee 
of  the  evidence  a  Ttrdlct  for  ttie  defendant 
was  directed,  and  from  Jodgmuit  thereon 
plalntlfl  mwliL 

Wigman  &  Martin,  for  npptiOant  Greene 
ft  Troman.  for  respondent 

WINSLOW,  (after  otatlng  the  facta.) 
It  la  Qlalmed  by  the  phdntlfr  that  thla  ia 
a  case  where  the  evidence  tendo  to  show 
that  the  master  haa  tailed  to  furalA  to 
hla  employes  a  safe  appliance.  Defendant 
dalms  that  tiie  efclectlon  of  the  plank  waa 
a  detail  of  the  emidoyes'  work,  and  that  the 
aelectloa  of  a  defectlre  plank,  if  negUgoice 
at  all.  Is  that  of  a  ooonploye  and  not  of 
the  master.  Ihe  mle  requiring  the  mastn 
to  furnish  safe  appliancee  and  machinery 
baa  been  frequmtlj  reoognlMd  by  this 
court  Pes<^  r.  Batlwa?  Co..  03  Wis.  888* 
caaea  collated  on  page  846.  21  N.  W.  Bep. 
269,  and  cases  collated  on  page  272.  The 
aame  case  reeogB^ee  and  enforces  the  prin- 
ciple that  where  It  la  the  duty  of  emi^yeo 
to  erect  a  staging  or  structure,  the  master 
retaining  no  anperrislon.  bnt  provtdtng  suit- 
able materials,  and  employing  careful  woik- 
men,  the  maater  is  not  liable  for  injuries  tb 
a  woriunan,  caused  by  a  foU  of  the  staging. 
In  the  present  caae  It  la  clear  that  there 
were  plenty  of  planks  in  the  pile  to  whi<^ 
the  employee  had  acccae,  sufficiently  atnmg 
for  the  purpose  for  which  this  plank  wns 
used;  alao,  that  it  was  the  recognized  dutr 
of  the  employee  to  select  and  put  in  pUwe 
the  planks  between  the  car  and  shad.  The 
pile  of  planks  near  the  shed  was  for  vari' 
one  usee  In  and  about  the  yard.  Borne  of 
them  were  not  strong  enough  for  this  pur* 
poee^  but  were  amply  strong  for  other 
uses.  Wh^,  as  In  this  case,  it  Is  a  port 
of  the  employe's  regular  and  recognised 
duty  to  select  the  planks  to  be  used,  there 
seems  no  escape  from  the  conclusion  that 
such  selection  la  a  detail  of  the  employe's 
worfk.  In  socb  case  the  appliance  is  not 
furnished  for  tiie  work  by  the  master,  but 
the  furalShlng  and  pxepavation  of  It  is  port 
of  the  work  which  the  workman  la  em- 
ployed to  perfOTm.  Frascr  r.  Zioaiher  Oo., 
45  Minn.  285,  47  N.  W.  Rep.  785.  Here 
the  master  famished  no  pardcolax  planks 
for  this  particnlar  naew  It  fnmlahed  a  Isige 
pile  of  planks  and  lumber  Xor  many  differ* 
ait  uses  in  the  yard,— aome  strong  enough 
for  llils  nse^  snA  some  not,  bat  still  fit  fw 
other  usM.  It  contracted  with  Its  em- 
ployest  SB  it  might  lawtuUy  do.  that  tb«y 
dwold*  as  part  of  their  woriE,  select  and 


put  In  place  the  plank.  Thus  this  became 
a  detail  of  their  work,  and  under  well- 
settled  rules  of  law  the  master  Is  not  liable 
for  accidents  arlalng  from  failure  to  make 
proper  selection.  Fraser  t.  Lamb«'  Co., 
tnpn;  Butler  t.  Townsend,  (N.  T.  App.) 
20  N.  B.  Bep.  1017;  Kehoo  r.  AUen,  (Mklh.) 
fi2  N.  W.  Eep.  740;  Ling  t.  Banway  Co.. 
(Minn.)  S3  N,  W.  Bep.  878.  The  employe 
who  sheeted  the  phmk.  and  put  It  In  places 
was  a  ooemploye,  within  the  meaning  of 
the  law,  Ihou^  he  was  not  at  work  at  tbt 
time  the  plalntlfE  was  Injured.  Butler  r. 
TownsfBd,  supra.  Jodgmeat  afflrmetf. 


BUUTIN  et  ah  T.  UNDSLBY  et  al 
<hwve0ie  Ooort  of  WWeonMn.   April  11, 1888.) 
Ooimuaii— Past  PsarMur&xaa-Qoutvii  Maa- 

DIT— BC8  JdDIOATA. 

1.  Where  the  oontraot  required  jrialntlfli  to 
tow  a  certain  quantity  of  logs  for  defendaots, 
and  they  only  towed  a  portion  of  the  Ion,  snch 
part  pcrfonaanoa  cannot  lerre  as  the  baalB  of 
a  recoTery  for  what  th^  did  nndw  the  ean- 
tract. 

2.  The  complaint  alleged— First,  an  Indeht- 
edness  for  towmg  a  qnaatlty  vt  fogs  **at  18 
cents  pw  thaosaM,  the  price  agrasd  upon:** 
and,  second,  for  holding  onto  a  rut  of  lo(^  fw 
48  noTirs  with  a  trut,  "which  Benrlces  were  rea- 
sonably worth  S2.B0  per  hoar."  Beld,  that  a 
Jadgracnt  In  a  former  action  between  me  seme 
parties  for  breach  of  the  contract  ader  wbtdi 

{ilalntiffa  towed  the  logs,  and  in  whicii  the  first 
tern  was  Htlntted,  Is  not  a  bar  to  a  recovery 
tot  the  Ber vices  alleged  in  the  eecond  Item, 
which  were  not  pleaded  or  paaMd  men  therein, 
wbetber  such  services  were  made  neeaasaiy  hy 
plaiDttffis*  breach  of  the  contract  or  not 

Api>eal  from  droott  oomt  Ashland  coun- 
ty; J.  K.  Pariah,  Judge. 

Action  by  Frank  Boutin,  Sr„  and  others, 
agiUnst  A.  J.  Llndsl^  and  John  Dryden.  De- 
fendants had  judgment,  and  plalntUto 
peal  Reversed. 

Lamoreuz,  Oleason,  Shea  A  Wright  for 
appellants.  Tomkliia  &  BlerriU  sad:  J.  F. 
Dufur,  for  respondents. 

OBTON,  J.  The  complaint  of  the  plain- 
tiffs, as  copartners,  against  the  defendants, 
as  OHwrtners,  states,  In  ^ect,  the  fcOioirinr 
facts:  The  defendants  ore  Indebted  to  the 
plaintiffs  In  the  stim  of  for  wrttees  per> 
formed  at  th^  spedal  Instanes  sad  leqnest 
in  towing  and  wortlng  ivon  oert^  pine 
saw  logs,  betweoi  May  1  and  Jnne  18, 1881, 
aatd  labor  oonslatlng  In  towtaig  540,000  feet 
of  said  h^  from  MsdeHns  Iriand  to  tbe  dty 
of  Aehland,  at  IS  c«its  per  IfiOO  feet,  the 
price  agreed  upon,  pnd  In  holcUng  onto  ond 
waiting  for  a  raft  of  logs  st  Madeline  Mond 
for  the  space  of  48  hours  wlft  a  tng,  which 
service  was  worth  |2.B0  per  hour.  The  sn- 
swOT  stated,  in  effect,  the  foUoWlng  tactSr 
alter  a.  gounl  denial:  It  was  agreed  be- 
tween the  parties  tai  the  wring  of  1881  that, 
if  the  defendants  would  raft  about  1,100^000 
feet  of  loga  owned  by  than  <m  Big  B^r»  Mod- 
(3Sm  ialand,  reedy  for  towing  as  soon  as  the 
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Ice  would  permit  In  the  eprlng,  tbe  plain- 
tiffs would  furnish  all  necessary  boom  stt<^ 
and  chains,  and  give  said  loga  constant  per- 
sonal attention,  and  see  that  none  were  lost 
by  reason  of  the  weather,  and  Immediately 
upon  the  rafting  thereof  will,  without  de- 
lay, tow  said  logs  to  the  boom  of  Shore's 
Lumber  Company,  at  the  <dty  of  Ashland,  for 
18  cents  per  1,000  feet  The  defendants 
performed  their  part  of  the  contract,  and 
notified  the  plaintiffs  thereof,  but  the  plain- 
tiffs utterly  neglected  and  failed  to  perform 
their  part  of  the  contract,  and  neglected 
to  tow  or  care  for  said  logs,  althoufi^  there 
was  Bnffldwt  time  and  suitable  weather  Im- 
mediately after  such  rafthig  to  allow  them  to 
transport  and  safely  boom  said  logs  In  Ash- 
land, as  agreed.  The  plaintiffs  allowed  said 
logs  to  remain  In  aald  raft  where  twomed  tat 
a  l(nig  time,  and,  solely  by  their  neglect  and 
failure  to  perform  thrir  contract,  a  large  por- 
tion ct  said  logs,  without  any  fault  of  the  de- 
f^dants,  was  lost,  and  they  were  compelled 
to  boom  and  raft  said  logs  sereral  times  at 
conslderaUe  e^ense  and  coat;  and  on  ac- 
count of  such  failure  to  perform  by  the 
plalntiffti  the  defendants  were  obliged  to 
employ  another  tug  to  do  said  towing,  and  ez- 
pfflided  fSOO  In  rebooming  and  rerafUng 
said  logs,  and  in  towing  tbe  same,  tasA  for 
lost  logs.  The  defendants  brous^t  salt  agalngt 
the  plaintiffs  In  the  drcnlt  court  of  Ash- 
land county  about  ihe  9th  day  of  July,  1881, 
to  recover  damages  for  the  logs  and  timber 
lost,  as  aforesaid,  and  for  the  ezpoise  of 
rebooming  and  reraftlng  said  logs,  and  hiring 
another  tug  to  perform  s^d  towbig,  by  rea- 
son of  plalntilb'  neglect  to  pertoim  ttielr 
contract  The  plaintiffs  appeared  In  said  no- 
tlon,  and  answered  that  they  towed  to  Ash- 
land an  of  said  logs  remaining  at  Madeline 
Island  on  June  15, 1891,  a  portion  of  the  lofns 
having  beoi  previously  towed  by  otiier  per- 
sons, and  that  the  defendants  assumed  the  risk 
incident  to  said  woric,— the  rUc  of  delay  or  loss 
resulting  from  storms,  winds,  and  unfavora- 
ble weather;  and  Uie  plalnttflFs  t>erformed  all 
the  conditions  of  said  contract  The  place 
of  tbe  trial  of  eaX&  action  was  changed  to 
Douglass  cotmty,  and  Judgment  was  entered 
In  said  aoHon  prior  to  the  commencement  of 
thU  snit,  in  favor  of  the  defstdants  and 
against  the  plaintiffs  here,  on  the  20th  day 
of  April,  1892,  for  the  sum  of  C247.91  dam- 
ages, and  9122.81  costs;  and  plaintiffs  were, 
by  the  direction  of  the  court,  allowed  for 
tlie  full  amount  of  their  diargee  for  sudi 
towing  in  said  action.  Said  judgment  was 
pleaded  ta  bar  of  this  action.  The  judgment 
roll  in  said  action  was  admitted  in  evidence 
as  matter  In  bar  of  this  &tlon.  Both  actions 
appear  to  have  been  bron^t  upon  tiie  same 
contract  The  def«idant8  Itere  brou^t  the 
former  action  for  damages  arbring  from  a 
breach  of  It  by  the  plaintiffs  here,  and  the 
plahitlffs  bring  tUs  action  for  the  contract 
price  of  Its  perttHinance.  lliere  can  scarce^ 
be  any  controversy  as  to  what  the  contract 


really  was,  and  there  Is  as  little  queaticm  but 
that  it  was  an  entire  contract  The  plaio- 
tlffs  could  not  recover  In  tills  action  with- 
out proving  a  full  compliance  with  it  on  theit 
part  They  were  to  tow  a  certain  quantitr 
or  lot  of  logs  from  the  place  whwe  they  were 
rafted  to  Ashland  for  18  cents  pw  1,000  teel. 
McDonald  t.  Bryant  78  Wis.  20, 40  N.W.  Rep. 
666,  and  cases  cited  in  the  opinion.  The  plain- 
tiffs,  in  the  fbrmer  action,  set  out  tbe  con- 
tract In  tfa^  complaint  as  th^  have  aloo 
set  it  out  In  their  answer  In  tills  case;  and 
tiie  plalntlffo  here,  as  the  defendants  In  tbi; 
former  case,  not  only  did  not  doiy  Its  terms, 
but  averred  a  fall  performance  of  It  on  their 
part,  and  they  had  a  right  to  show  it  in  de- 
taua  of  that  aetlmL  But  Ousy  did  not  so 
proved  and  fhe  plalntUEs  In  that  aetltm  reoov^ 
ered  damages  for  its  breach  by  them.  It  Is 
therefore  res  adjndlcata  that  tb^  did  not 
perform  on  their  part  and  that  of  ttseU 
would  bar  their  recovery  in  this  casei  Bast- 
man  T.  FortN,  14  vna.  89.  It  is  alao  stated 
In  the  answra  In  the  fMmer  case  **fiiat  tbe 
defendants  towed  to  Ashland,  June  15,  1891, 
all  of  said  logs  tiien  remaining  at  Maddine 
Island,  a  portion  <tf  the  logs  having  been  pre- 
vfously  towed  by  other  pmona."  If  tlila  aw- 
ment  can  be  construed  as  alleging  a  partial 
performance  of  the  contract  beneficial  to  the 
plaintiffs  In  that  action,  the  value  of  which 
ought.  In  eotiity,  to  be  deduced  ftom  the 
plaintiffs'  damages,  or  be  made  to  lessen  tbe 
amount  of  their  damages,  then  we  must  pre- 
sume that  they  were  so  considered  and  ad- 
justed in  that  caae.  BnUn  t.  Olaas  Oo^,  128 
Mass.  512;  2  Sath.  Dam.  466;  Bldiardaui  r. 
Wo^er,  26  Mich.  00;  Flsk  t.  Tank,  12  Wis. 
276;  Knapp  v.  Bonals,  8T  Wis.  135;  IMeft- 
son  T.  Oole,  S4  Wla.  621;  Nash  v.  Hoxte,  69 
W1&  884, 15  N.  W.  Bep.  408;  Taylor  t.  Read, 
4  Paige,  061;  Ivea  t.  Van  Bppa,  sa  Wend. 
166;  Em^  t.  RaOroad  Oo.,  77  Mo.  84S.  Bnt 
^rtiether  lAia  part  peitbrmanee  was  made 
to  lessen  the  plaintiff's  damages  tn  fliat  case 
or  not  such  part  performance  ooold  not  be 
made  the  ba^  of  an  action,  or  entitle  tb» 
plaintiffs  to  recover  In  this  action.  Notldng 
less  than  a  full  performance  of  an  entire  con- 
tract would  oonstitate  a  cause  ot  action. 

The  circuit  court  ruled  that  the  formOT  ad- 
judication and  recovery  barred  the  fdalntUh' 
action,  and  on  motion  of  the  defendants  di- 
rected the  jury  to  find  a  verdict  foe  the  de- 
fendants, and  Judgment  was  rendered  accord- 
ingly, from  wUch  the  plalntfflb  have  ap- 
pealed  to  this  court  Tbe  court  must  have 
oveilofAed  a  part  of  the  plalnUfftf*  com- 
plaint The  complaint  alleges,  first,  an  In- 
debtedness "for  towing  B4S  M.  feet  vt  logs 
from  Mad^ine  Island  to  the  dty  of  Ashland, 
at  IS  cmts  per  thousand  teet,  tbe  price  agreed 
upon;*'  aiul  then  follows  this  auction:  "And 
in  holding  onto  and  waiting  for  a  raft  of 
loga  at  Madeltaie  Island  for  the  ^pace  of 
forty-el^t  hours  with  a  tag;  which  service 
was  reasonably  worth  two  and  one  half  dol- 
lars per  hour."   If  tike  court  bad  Hmlted  lt> 
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rtiHng  and  direction  to  the  matters  of  the 

contract,  It  would  hare  beoi  correct  This 
charge  was  clearly  not  tavolTed  In  the  former 
suit  It  was  outside  of  the  contract  Frank 
Boutin,  one  of  the  plalntlfTB,  testified  that  he 
held  on  and  waited  witlk  the  tug  48  hours  at 
the  request  of  Mr.  Dryden,  one  of  the  defend- 
ants, and  It  was  proved  to  be  worth  $2.60 
per  hour.  The  learned  counsel  of  the  re- 
spondents contend  that  this  was  not  a  proper 
charge  against  the  defendants,  because  this 
waiting  with  the  tug  was  made  necessary 
by  the  plalntUfs'  negligence  and  nonperform- 
ance of  this  contract,  and  was  Involred  in 
the  other  suit  But  this  service  was  not  al- 
leged In  the  answer  in  the  fbrmer  case,  and 
that  It  was  made  necessary  by  the  fault  of 
the  plaintiffs  has  not  been  shown  or  found 
by  the  Jury,  and  is  yet  a  question  in  the  case. 
It  cannot  be  said  to  be  within  the  contract, 
or  a  consequence  of  Its  breach,  without  proof 
of  it  as  a  fact  It  was  a  separate  and  dis- 
tinct charge  in  this  case  for  the  first  time. 
It  should  have  been  excepted  from  the  ver- 
dict directed  by  the  court  and  submitted 
to  the  }nry.  Tor  this  obvious  error  the  Judg^ 
ment  must  be  reversed,  and  a  qew  trial 
ordered.  The  other  exceptions  on  the  trial 
are  ImmaterlaL  The  Judgment  of  the  cir- 
cuit conrt  is  reversed,  and  fhe  eavae  remand- 
ed for  a  new  triaL 


PUUTBR  V.  SILYBR  CREBK  A  HORRIS 
COAL  00. 
(Sopreme  Court  of  Wisconsin.    March  21, 
1893.) 

iKJuav  TO  SaavAST— Danqbrovs  Prbhibbs. 
Flidntiff,  a  carpwter,  was  Injured  irtills 
working  on  a  coal  do<^  by  the  engineer's  un- 
expected movemeot  of  the  machinery,  and  the 
consequent  drawing  of  a  cable  whloi  hung  in 
one  of  the  chutes.  The  dock  was  not  in  reg- 
ular operation,  but  undereoing  Kctensive  re- 
pairs, about  which  plaintiff  and  the  engineer 
were  alike  engaged.  When  the  dock  was  in 
operation,  the  cable  was  always  above  the 
chute.  The  position  of  the  cable  at  the  time 
was  not  known  to  any  of  defendant's  o£Bcers. 
H^d,  that  defendant  was  not  liable  for  failure 
to  provide  plaintiff  a  safe  place  in  which  to 
work.  Orton  and  Gassodu',  JJ.,  dissenting, 
t^herman  v.  Lumber  Co.,  39  N.  W.  Rep.  866, 
72  Wis.  122,  distinguished. 

Appeal  from  circuit  court,  Douglas  county; 
R.  D.  Marshall,  Judge. 

Action  by  Henry  Porter  against  the  Silver 
Creeb  &  Morris  Coal  Company.  Judgment 
for  plaintiff.  Defendant  appeals.  Reversed. 

The  other  facts  fully  appear  in  tbe  follow- 
ing statement  by  WINSLOW,  J.: 

Action  for  personal  Injuries.  The  follow- 
ing facts  appeared  up(Hi  the  trial  by  tbe  evi- 
dence of  plaintiff  and  his  witnesses,  and 
were  substantially  undisputed:  The  ac- 
cident oocoiTed  on  tbe  defendant's  coal  dock 
at  West  Stu>eil(Mr.  This  Is  a  long  dodc,  ex- 
trading  out  Into  Uie  water  so  that  vessels 
can  come  up  on  either  Me  to  be  unloaded. 
Down  the  center  of  the  dock  are  two  rail- 


road tracks,  upon  which  railroad  oars  are 
switched  for  loading.  On  both  aides  of 
these  trades,  and  alwut  six  feet  from  the 
outdde  rails,  are  high  partitions  or  bulk- 
heads, built  of  heavy  planks,  extending  the 
whole  length  of  the  dock.  The  coal  unload- 
ed from  the  vessels  is  heaped  up  against 
the  btilkheads,  and  from  the  bulkheads  are 
^onts  or  chutes  by  means  of  which  the  coal 
is  loaded  Into  the  cars.  Over  the  railroad 
traces,  and  high  enough  so  that  the  cars  can 
run  beneath  the  same,  are  built  several 
trestles  or  derricks.  These  derricks  are 
upon  wheels  or  trat^  so  that  they  can  be 
moved  up  and  down  the  cmter  <tf  the  dock. 
Upon  each  derrick  is  built  a  small  house, 
called  an  "oi^e  house."  These  houses  are 
above  the  top  of  the  bulkheads.  On  the  top 
of  each  house  la  a  long  crane  or  arm  reach- 
ing to  tbe  outer  edg^  of  the  doc^  These 
are  used  for  unloading  vessels,  and  for 
scraping  the  coal  up  against  the  bulkheads. 
Tbe  crane  mentioned  in  this  suit  was  almost 
horiaontal,  thd  outer  end  being  a  little  higher 
than  the  top  of  the  engine  house.  When 
used  for  tlie  purpose  for  which  it  was  con- 
structed and  decdgned,  a  cable  passed  from  a 
dmm  in  the  engine  house  along  the  crane 
to  the  end  ttiere<tf,  over  a  pull^,  and  sus- 
pended a  scraper  or  shovel.  From  the  bottom 
of  the  shovel  a  cable  passed  back  to  another 
drum  in  the  engine  house.  Power  was  ap- 
plied to  these  drums  by  means  of  levers,  and 
when  in  use  the  drums  revolved  In  opposite 
directions,  so  that  when  the  upper  cable  was 
being  let  out  the  lower  one  was  being 
drawn  in,  and  vice  v^rsa.  These  cables 
were  thus  kept  almost  taut,  and  were  above 
the  bulkheads,  and  above  the  heads  of  any 
one  Ih  the  chutes  or  upon  tbe  platform  be- 
tween the  tracks  and  bulkheads.  The 
cables  passed  Into  the  engine  room  through 
a  little  door  or  window.  The  engineer, 
when  operating  the  drums,  can  only  see  the 
cables,  and  cannot  see  men  working  below 
in  the  ohute  rl^t  <vpoBlte  to  the  engbie. 
Some  time  prior  to  August  8,  1891,  a  heavy 
wind  storm  had  blown  down  the  der' 
rioks,  cranes,  and  chutes,  and  had  sea- 
erally  damaged  the  machinery  and  wood- 
work cm  this  dock,  so  that  it  was  nec- 
essary to  make  extensive  repairs  to  the 
dock  and  Its  machinery  to  prepare  it 
for  handling  coal  The  machinery  had  not 
been  used  for  a  long  time  prior  to  the  ac- 
(ddent  On  August  6,  1891,  plaintiff  was  em- 
ployed by  tbe  defendant  Flaintiff  was  38 
years  of  age,  was  a  "carpenter  and  Jobber 
by  piece,"  and  had  worked  at  such  business 
stnoe  be  was  IB  years  of  age.  Plaintiff  was 
employed  to  make  'repairs  generally,  and 
was  Informed  of  what  had  caused  the  dam- 
age. He  assisted  In  putting  up  and  repair- 
ing the  bridges.  All  the  Inai  were  ei^ged 
ta  maUnc  general  repairs  to  tbia  dock.  On 
tbe  morning  of  August  17th  tibe  plaintiff,  to- 
gether with  other  carp^ters,  was  directed 
Igr  deffendanfa  aaperintendent  to  remodel 
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and  repair  the  coal  chutes.  Th^  were 
directed  to  oomoMace  upon  tlie  first  cbvte 
at  th*  eontli  end  of  the  dcx^  They  partial- 
ly completea  the  flrst  two  chutes  about  S 
or  9  o'clock  In  the  morning,  then  skipped 
several  chutes,  appareitly  because  cars  were 
In  the  way,  and  worked  at  otliers  further 
down  the  dock,  and  about  half  past  10  or  11 
o'<Hock  returned  to  finish  the  first  two 
chutes.  The  derrick  and  engine  house  here- 
in mentioned  were  opposite  the  second  ^ute 
durlncr  all  the  time  they  were  working  tliere. 
The  plaintiff  had  noticed  it  Dnrlng  thm 
time  that  tiie  plaintiff  was  away  from  the 
first  two  dtutes  and  wMting  at  tlie  ottaw 
chutes,  the  eoglneer,  In  the  course  of  repair- 
ing the  machinery,  strung  or  suspended  the 
cAbles  heretofore  motioned,  and  allowed  the 
slack  of  CHie  of  the  cables  to  drop  down  into 
the  second  chute.  When  plaintiff  return- 
ed to  finish  the  first  two  chutes,  and  while 
woiUng  In  the  second  chute,  the  engtaeer 
started  his  engine  without  warning  to  get 
ttie  cables  tai  place,  and  as  part  of  the  work 
of  repairing  ttie  dodc  and  gettli^  It  In  shape 
to  handle  ooal  The  slat^  of  th«  cable  In 
the  chute  was  drawn  up  between  the  legs 
of  the  plaintiff,  lifted  him  up,  and  let  Mm 
fall  up<Hi  a  brace  In  the  chute,  thns  causing 
the  injuries  complained  of,  whlc-h  were 
quite  serious.  The  plaintiff  testified  that  he 
did  not  see  Hie  cable  lying  in  the  chute.  He 
was  not  warned  that  the  engine  would  be 
started,  or  the  cable  lifted,  or  that  tlie  place 
he  was  working  In  was  dangerona  The 
engineer  had  no  special  orders  to  start  his 
engine  on  that  day,  or  at  that  particular 
time.  He  did  It  hi  the  course  of  his  usual 
duties  In  repairing  the  machinery  of  the 
do(&,  and  getting  it  In  order  for  the  transao- 
tiOD  of  buainees.  A  special  verdict  was 
rendered,  in  which  the  jury'  found.  In  re- 
sponse to  appropriate  questions,  <1)  that  de- 
fradant  fiUled  to  fumlsh  a  reasonably  sale 
plaoe  for  plaintiff  to  work  In,  and  failed  to 
use  ordinary  care  to  protect  him  from  dan- 
ger while  at  work;  <2>  that  such  failure  was 
the  proximate  cause  of  plaintiff's  Injury;  <3) 
that  tbe  hijuiy  was  not  caused  by  want  of 
ordinary  care  on  the  part  of  the  engineer; 
(4)  that  jdaintiff  was  not  guUty  of  contribu- 
tory Diligence;  (S)  that  plaintiff's  damages 
were  ^.OOO.  Prom  ^gment  for  the  plain* 
ttf  on  this  TW^ct,  def«idnnt  appeals. 

Boas.  Dwyer,  Smith  &  Hanitch,  for  appol* 
lant  Thomaa  E.  I^yoos  and  Heber  McECa^ 
for  reivoQdent 

WIN8L0W,  3^  (after  rtattng  tite  ftetL) 
Tbe  plaintiff's  Injuries  were  serious,  and  the 
J  my  hare  exonerated  Um  from  neg^igenee, 
but  these  facta  alone  do  not  ostMle  him  to 
rMOTW.  Ibe  QMStUn  Is  whother  ttie  nt- 
dence  dbows,  or  tends  to  show,  any  ntgUgemo* 
oa  tbe  part  «f  the  defendant  We  are  itf  the 
opinloB  that  tills  qpestioa  must  be  answered 
In  tba  negative.  The  only  greund  up<hl  utich 


such  negUgenee  can  be  claimed  ia  tliat  tbe 
d^oidant  faralshed  the  r'fl^T^*1ff  an  unsafe 
plaoe  to  work,  and  dM  not  warn  him  of  the 
fact  tbat  the  cable  was  tn  tiie  chute,  and 
would  be  lifted.  Had  the  madiinery  of  the 
dock  been  In  regnlar*op«utlon  ba"d*lTHf  ooal, 
and  had  this  Bftlng  of  the  cable  from 
the  chute  been  me  of  the  incidents  of  such 
operation,  regulariy  or  oocadonafly  recurring, 
the  argument  would  be  strong  ttiat  n^- 
llgenoe  could  be  predicated  upon  tiae  failure 
to  warn  a  new  and  tnexperieneed  employe  of 
sooh  fact.  8aoh,  however,  was  not  tbe 
sltnatlMi.  llie  docks,  stnratnres,  and  ma- 
ohtnery  were  not  In  use.  TTiey  were  under- 
going repairs  and  rebuilding  made  neeessazy 
by  a  recfflit  storm.  The  sltnatton  was  sub- 
stantlaUy  tbe  same  as  if  they  were  In  procws 
of  erection.  Now,  In  tbe  original  wection  of 
buildings  or  structures  the  rule  that  ih*- 
master  must  fumlsh  a  mte  place  to  work 
can  have  manifestly  very  limited  appUcatioo. 
In  the  handling  of  buUdlng  materials,  the  ad- 
Justing  of  machinery,  and  the  many  opera- 
tions that  are  oontinually  going  on  in  the 
prooees  of  boUdhig  or  rebuilding,  dangers 
oonHtantly  must  arise  against  which  no  fore- 
sight  can  provide  or  warning  be  given.  A 
place  which  Is  perfeoOy  safe  at  f»e  moment 
may  become  foil  of  danger  the  next  moment, 
^ere  the  employer  held  to  the  duty  of  pro- 
viding at  all  times  a  safe  place  for  the  builder 
to  work,  or  of  warning  him  of  a  possible 
future  danger,  we  apprehend  few  would 
undertake  to  bufld  or  repair  any  structure. 
Such  a  rule  of  diligence  would  be  too  griev- 
oiis  to  be  borne.  Ilie  rule  is  well  stated  tn 
Armour  v.  Hahn,  111  U.  S.  313,  4  Sup.  Ct. 
Rep.  434,  as  follows:  "Tbie  obligation  of 
master  to  provide  reasooably  safe  plaoes  and 
structttres  for  bis  servants  to  work  upon  does 
not  impose  on  him  tbe  duty,  as  towards  them, 
of  keeping  a  building,  which  tiie^  axe  em^ey- 
ed  in  erecting.  In  a  safe  condition  at  evny 
moment  of  their  work,  so  far  as  its  safety 
depends  upon  tbe  due  performance  of  that 
work  by  them  and  their  flQUowsL**  In  the 
present  case  the  plaintiff  and  the  engineer 
who  started  up  the  engine  were  engaged  in 
a  oommcoi  enterprise  namely,  the  repalriufc 
of  ttie  docks  and  madUn^,  and  pnttlttg 
them  In  order  for  tbe  tnmsaotlon  of  buslnees. 
niey  were  ooemployee,  wtdiln  the  deeWoas 
of  this  court  Ewald  v.  Hallway  Oo.,  7D  ^ns. 
420.  86  N.  W.  Bep.  12.  SOL  Tbe  engineer 
was  adjusting  or  twwgiwg  tlie  cable  upon  th» 
drums;  the  plaintiff  was  rq;ielring  a  ooal 
(Ante.  In  flie  course  of  the  engineer^  work 
the  cable  was  tor  a  ttane  lying  In  tba  cftate. 
He  started  the  engine  and  drew  tt  up,  and 
thus  made  tbe  ^Unuffs  poattloa  over  tbe 
chute  dangenniB,  irtills  a  moniMt  before  It 
was  entirely  woSb.  like  oabto  was  never  In 
tbe  ooal  dmte  In  tiie  ordtauuy  oome  <tf  the 
borinasi^  bat  was  always  ter  abovn  llis  dmte. 
No  official  or  snpattaitendlDr  otBmt  at  tbt 
company  knew  of  the  fact  ttat  the  cable  was 
ba  tte-dnite  or  was  UaMe  to  be  ttsrsb  as 
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ordered  it  put  there.  It  was  out  of  tbe  vmial 
course  of  bustness,  and  ootild  not  reasonabl7 
be  anticipated.  Nor  was  the  plaiutlfl  directed 
to  take  tbe  position  which  he  did  over  the 
chute.  Certainly,  the  defendant  could  not 
be  held  to  be  obliged  to  warn  the  plaintiff  of 
a  danger  which  r.o  one  could  reasonably  an- 
ticipate. We  think  It  very  dear  that  no  neg- 
ligence can  be  imputed  to  the  defendant 
under  the  (drcumstaoces,  and  that  if  there 
was  negligence  it  was  that  of  the  engineer, 
bis  coemplofe.  The  case  Is  very  clearly  dls- 
tlnguisbable  from  the  case  of  Sbemum  t. 
Lumber  Co.,  72  Wis.  122,  39  N.  W.  Bep.  365, 
and  the  cases  olted  in  the  opinion  In  that  case. 
There  the  defendant  was  hdd  liable  for  In- 
juries resulting  from  the  use  In  Its  business  of 
defective  machinery,  which  tt  bad  negligent- 
ly penoitted  to  remain  In  such  defectlTe  con- 
dition. There  is  no  Budt  question  here.  Nor 
Is  there  anything  In  the  case  of  Luebke  v. 
Railway  Co.,  &9  Wis.  127, 17  N.  W.  Bep.  870, 
in  conflict  with  the  princlides  here  announced. 
In  the  latter  case  a  cor  repairer  was  sent 
under  a  freight  car  standing  on  a  side  track 
to  make  repairs  to  the  car.  The  track  was 
not  a  recolar  repair  track,  but  a  track  used 
for  mailing  up  trains,  and  in  the  course  of  tha 
regular  business  of  the  company  an  advan- 
cing train  struck  the  car  while  he  was  under 
it,  and  Injured  him.  The  answer  admitted, 
and  the  court  held,  that  oxdlnaiy  oare  requir- 
ed that  under  tacHk  drcuin stances  a  watch- 
man should  have  been  stationed  to  warn  the 
plaintiff  of  approaching  trains.  Here  was  a 
dangerous  oontlngaiqy  which  was  reasooaUy 
to  be  antltdpated  in  the  regular  course  of 
business,  and  consequently  the  company 
owed  tlie  duty  to  flie  plalntUf  of  warning  him 
of  the  danger.  As  before  remarked,  the 
danger  in  the  present  case  was  one  which  the 
defendant  could  not  reasonably  anticipate. 
The  dlBtlnotlon  Is  very  manifest  These 
TiewB  necesriitate  a  j^eversal  of  the  Judgment 
Judgment  reversed,  and  cause  remanded  for 
a  new  trial 

CASSODAT.J^  (dissenting.)  lamforoedto 
dlsseat  firom  Hie  decision  in  this  case.  Tba 
effect  of  It  Is  to  reUere  the  defendant^  as 
employer,  from  the  duty  ta  fomlshhig  to  the 
])]aintUt  as  Its  (Hiiploye,  a  reasonaldy  safe 
place  in  i^ildh  to  woik.  The  law  on  the 
subject  Is  too  well  settled  to  recpilre  further 
discussion.  Tha  only  ground  for  any  differ- 
eiwe  of  opinion  Is  in  the  application  of  the 
role.  plaintiff  was  ordered  1^  the  de- 
fendants snperbitimdrait  to  repair  the 
chutes.  The  lower  ends  of  them  were  flva 
or  dx  feet  above  tlie  platform.  The  plali^ 
tiff  got  iqt  into  the  chnte  by  meena  of  a 
bidder.  One  end  of  the  cable,  with  atbuih- 
ments,  appears  to  have  been  in  the  ohute  at 
the  time,  miobserved  by  Qie  idalntifl,  and  tbn 
odier  end  Was  fftstaied  to  maddnery  liable 
at  any  time  to  be  started  by  tlie  manipula* 
tlons  of  file  en^neer.  ^le  wgineor  did 
start  the  machinery,  whkh  took  up  the 


alack  in  the  cable,  end  the  appliances  then- 
to  attached  at  the  chute,  caught  the  plain- 
tiff and  took  him  up  into  the  air,  from 
whence  he  fell  head  first,  and  was  T«ry  bad> 
ly  Injured.  Tbe  Jury  found  that  the  engineer 
was  not  negUgei^  and  manifeatly  he  waa 
not,  as  he  was  in  his  aoooatomed  i^e  upon 
<he  derrick,  inclosed  wtkere  he  oonld  not  see 
the  plaiutUC  and  Uie  plaintiff  could  not  see 
him,  and  he  bad  no  Instmctioutj  to  give  any 
wanJng.  Thus  it  appears  that  the  pfa>iTtHfr 
was  directed  to  work  In  a  plaoii  of  Imminent 
but  unforeseen,  danger,  of  which  he  bad  no 
knowli>dge  or  warning.  I  thluk  the  defend- 
ant as  master,  was  bound  to  know  that  tha 
engineer  was  liable  to  stnrt  the  machinery  at 
any  time  without  warning,  axiA  thus  imperil 
the  safety  and  life  of  the  ptointiff. 

OBTON.  J.,  fully  colnoidea  In  tbe  abof* 
opinion  of  OASSOPAX,  J. 


UNITBD  STATES  WIND-BNOIN1S  ft 
PUMP  OO.  T.  SIMONTON. 
(BuEwcme  Court  of  Wisconsin.    AstH  !!» 1B98.) 

NSOOTIABLB  ISSTBOltEOTS— InDOKSBHS— LtABU;- 
ITT. 

i>efeDdaBt  Indorsed  two  notes  clTan  by 
one  R,  to  plaintiff  with  the  anderaundmg  that 
he  should  not  be  liable  on  the  Indorsement  un- 
less the  notes  were  secnred  hf  chattel  mortgage 
•xecQted  by  B.  and  his  wtfs.  WhUe  the  diat- 
tel  mortgage  stiu  lacked  tlw  alniatOM  oC  B.*s 
wife,  defeadaat  procured  from  B.  a  new  note. 
In  place  of  the  two  notes,  payable  at  an  earlier 
day,  and  a  new  chattel  mortgage  securing  the 
DAW  note,  which  was  duly  executed  and  filed. 
Plaintiff,  on  being  notified  of  what  had  been 
done,  promptly  refused  to  ratify  d^endant'i 
act  Seld,  that  the  question  whether  defend- 
ant br  his  unauthorised  act,  prsvented  plaintiff 
from  execatlng  its  agreemeat.  was  one  for  a 
jQty,  and  the  court  erred  in  directing  a  Judg* 
mmt  bi  favor  of  defendant 

Appeal  from  circuit  court  St  Oroix  county: 
B.  B.  Bundy,  Judge. 

Action  by  the  United  States  mad- 
Engine  ft  Pump  Company  against  B.  M. 
Slmontwi  as  indorser  of  two  promiaaory 
notea.  From  a  Judgment  In  favor  of  defend- 
ant plsintlfl  appeala.  Beveraed. 

The  other  facta  fully  appear  in  the  foUow- 
Ing  statement  by  LYON,  Ol  J.: 

Thla  action  waa  broq^t  by  tiie  i^ntiff 
corporation  against  the  defendant  ss  Indors- 
er of  two  promissory  notes  made  by  one 
BoUnaon  to  the  plaintiff.  It  la  not  dlapnted 
that  the  neceaaaiy  stqpa  were  takm  at  tlie 
maturity  ot  the  notes  to  ebatg»  Qxet  defend- 
ant as  indorser  thereof.  The  only  defenses 
neceaaaiy  to  be  mentioned  are  that  aaid 
notes  were  never  delivered  to  plaintiff,  that 
fbey  were  IndonMd  by  thB  dstoidant  upon 
the  express  understanding  with  plaintiff 
that  BoUnaon  should  secure  the  same  by 
mortgage  to  be  executed  by  himself  and 
his  wife  on  CKcain  penonal  sropertj,  that 
in  case  they  were  not  so  secured  the  def aid- 
ant should  Inonr  no  llaUUty  *'**f"'Mnfit  and 
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fliat  said  notes  were  nerer  so  secored.  At 
the  close  of  the  testimony  the  court  directed 
a  verdict  for  the  defendant,  and,  after 
OTerrolliig  a  motion  on  behalf  of  plaintiff 
for  a  new  trial,  gave  Judgment  for  defend- 
ant pursuant  to  the  verdict  thua  directed. 

Tlie  testimony  tended  to  prove  the  de- 
fenses above  stated.  It  also  tended  to 
prove  that  the  notes  were  drawn  by  H.  H. 
Smith,  Esq..  an  attorney  at  New  Richmond, 
and  signed  and  indorsed  by  Rohtaiarai  and 
defendant,  respectlT^,  and  d^vered  to 
ate  Haws,  tbe  gmetal  sgmt  of  the  plaintiff 
corporatiwi.  By  direction  of  Haws,  and  In 
the  presence  of  defaidant,  Smith  also  drew 
a  diattel  mortgage  to  plaintiff  to  be  execut- 
ed by  Robinson  and  his  wife.  The  mwt- 
gage  was  upon  certain  horses  of  the  mort- 
gagors, upon  which  plaintiff  already  held  a 
mortgage  fw  another  indebtedness  of  Robln- 
wm,  and  was  drawn  to  secure  the  payment 
of  such  former  Indebtedness  and  the  two 
notes  Indorsed  by  defendant,  nils  mortgage 
was  drawn  In  accordance  with  the  ajtree- 
meat  of  the  parties,  was  executed  by  Robln- 
atm,  and  was  left  with  Smith,  who  was  to 
obtain  the  signature  of  Mrs.  Robinson  there- 
to, and  was  then  to  file  the  mortgage  in  the 
proi>er  office.  Haws  thereupon  left  New 
RlchiDODd.  Very  soon  after  Haws  thus 
left,  and  on  tb»  same  day,  defendant  re- 
quested Smifib  to  obtain  anothra-  note  frran 
Robinson  for  the  amount  of  the  two  notes 
already  ezecnted,  and  In  place  Oiereof,  pay- 
able at  an  earlier  date,  and  to  change  the 
chattel  mortgage  so  it  would  be  secnilty  for 
the  BUhstltiited  note,  Instead  of  ttte  original 
notes.  Smith  had  no  authortty  to  do  this, 
and  so  Informed  defendant  However,  he 
drew  up  the  note  as  requested,  and  made 
the  neeeflsaiy  erasnres  and  Intertbieations  tat 
the  mor^ge  to  moke  it  read  aa  a  securll^ 
for  Ba6t  substituted  note  <HiIy.  Robinson 
signed  Ihe  substituted  note,  and  he  and  his 
wife  necnted  the  Ohattd  mortgage.  Both 
secnrltieB  were  delivered  to  Smith,  who  filed 
the  mortgage  In  the  proper  office.  Smith  In- 
formed the  plaintiff  corpotatltHi  of  what  had 
been  d<me  in  the  matter,  and  the  corpora- 
tion, throng  its  agent.  Haws,  promptly  re- 
fused to  ratify  the  sama  Nothing  furttrn 
seems  to  have  been  done  In  the  matter,  ex- 
cept taking  the  necessary  steps  to  charge  de* 
fendant  as  the  Indotser  cf  flie  original  notes, 
unto  this  action  was  brought  While  some 
of  flie  above  pn^Knltlons  of  fact  were  con- 
troverted, the  testimony  Is  sufficient  to  sup- 
port findings  that  tiiey  are  true.  fHie  plain- 
tiff appeals  from  the  Judgment 

R.  H.  Start  and  H.  H.  Smith,  for  ap- 
pellant  W.  F.  McNally,  tor  reqiimdrat 

LYON,  a  J.,  (after  stating  ttie  facts.) 
It  was  competent  for  the  defendant  to 
withhold  dellTety  of  the  notes  Indorsed  by 
him  to  plaintiff  until  plaintiff  at  Smith 
dumld  procure  tiie  execntton  hy  Mra  RoUn- 


son  of  the  mortgage  on  the  horses  to  secure 
such  notes,  and  should  file  such  raongaice 
In  the  proper  office.  Leaving  the  notes  with 
Haws,  plaintiff's  agent,  pending  the  execu- 
tlon  and  filing  of  such  mortgage,  was  not 
necessarily  a  full  dellvoy  of  the  notes  to 
phiintiff.  It  may  have  been  only  a  condi- 
ti<Hial  d^my,  which  would  be  defeated  by 
plaintiff's  failure  to  procure  and  file  such 
mortgage,  unless  such  failure  was  caused  by 
d^lCsidant  Were  there  no  proof  exc^t  of 
the  agreement  that  defendant  should  not  be 
bound  hj  his  Indorsements,  or,  what  Is  the 
same  thing,  that  the  notes  should  not  be 
folly  delivered  until  the  plaintiff  procured 
the  execati<m  of  the  diattel  mortgage  by 
Mrs.  RoMnson,  and  filed  the  Instrument  so 
executed  In  tin  proper  oflke,  probably  the 
direction  of  a  vwdlct  for  the  defendant 
would  be  upheld,  for  such  agreement  was 
not  performed.  But  the  testimony  tends 
to  prove  tiiat  the  detoidant,  without  plain- 
tiff's consent,  caused  another  note  executed 
by  Roblnstm,  and  a  mortgage  evented  by 
RoUnson  and  hla  wife,  and  duly  ffied,  to  be 
•uhetitnted  for  the  notes  originally  todorsed 
by  defendant  &nd  tiie  diattel  mortgage 
stipulated  fOr  In  the  agreemoit  betwem  the 
parties.  It  d^bidant  procured  such  snbstl- 
tatiOD  ot  securities  without  pMntitTs  eon- 
B«kt,  he  prevented  tiie  execntiim  of  the 
agreement  by  plaintiff,  and  cannot  now  be 
permitted  to  escape  liability  on  his  Indorse- 
ments for  nonperformance  1^  plaintiff  of  a 
cmuUtlon  precedent  the  performance  of 
which  he  prevented  Ua  own  unautitor- 
bed  act  Under  the  testimony  the  Jury 
ml^t  property  have  found  that  the  defend- 
ant caused  such  subetitutlon,  and  thus  pre- 
vented the  performance  by  plaintiff  ot  tlio 
agreement  In  respect  to  the  mortgage.  Such 
imanthorlzed  snbstltutloa.  when  established 
eltiier  by  conclusive  proof  or  by  verdict  Is 
fatal  to  the  defeue.  Hence,  the  plaintiff 
was  at  least  entitled  to  have  the  question 
snlHUltted  to  the  JuiTt  whether  the  defend- 
ant thus  prevented  the  pertDrmanoe  1^ 
plahitlff  at  the  agreement  For  the  above 
reasons  the  judgment  ot  tba  circuit  coort 
must  be  reversed,  and  the  cause  will  be 
remanded  for  a  new  trial. 


HAHN  V.  COOPBB. 
(So^me  Court  of  WIsconsliL  AprD  11, 1808.) 

BbDDCTIOX— ACTION'  BY  FaTUEK— Fl^BADIXO— LOKS 
OP  Sbrvice. 

1.  Id  an  actitm  by  a  father  for  loss  of  the 
services  of  his  dau^ter,  who  wrin  over  21 
earn  of  am,  and  who,  it  wsa  .illegal,  was  se- 
uced  by  defendant  while  in  his  eniplor,  the 
complaint  sufficiently  al1e<;e<l  'he  exleteuce  of 
the  relation  of  iDBBtor  ind  acrrant  at  the  time 
of  thti  aednction  wh^u  It  aTcrr^  ttuit  the 
dan^hter  was  an  imbecile,  and  that  plaintifr 
has  never  manumitted  her,  on  that  account, 
and  had  always  managed  her  affairs,  but  that 
she  was  capable  of  performing  the  ordinary 
drudgery  about  the  farm;  that  defendant  en- 
gaged her  services  from  iriaintiff,  and  accounted 
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for  them  to  Urn;  tliat  "after  she  came  hom« 
she  rmdwed  serrlces  to  plaintiff  as  a  domes- 
tic;" that  "plaintiff  bud  the  right  to  reclnim 
her  •errices  at  anr  and  all  times:"  and  that 
"■be  was  disabled  aod  disqaalified  from  per- 
forming serricei  for  the  plaintiff  for  many 
monthr'  by  the  acts  of  defendant. 

2.  When  defendant  entered  into  a  contract 
with  plaintiff  to  hire  of  him  his  dangbter's  serr- 
lees*  and  accounted  to  Iiim  for  them,  he  con- 
ceded plaintlfrB  right  to  her  wrricaa,  mnd  that 
the  relation  of  majBter  and  servant  existed  be- 
tween them,  and  he  Is  now  estopped  to  deny 
the  existence  jof  sach  relation. 

Appeal  from  circuit  court,  Waukesha  coun- 
ty; A.  Scott  Sloan,  Judge. 

Action  1^  Anguat  Hahn  against  Henry 
Cooper  to  recover  for  the  loss  of  serrlceB  of 
plalntlfTB  dau^ter,  resulting  from  her  al- 
leged seduction  by  defendant  From  an  or- 
der overruling  a  demurrer  to  the  complaint, 
defendant  appeals.  Affirmed. 

D.  J.  Hemlo^  for  appelant  Armln  ft 
Tlchenor,  for  responddbt. 

ORTON,  J.  This  appeal  is  from  the  order 
of  the  drcnit  court  overruling  a  demurrer  to 
the  complaint,  based  upon  the  ground  that 
the  oomplalnt  does  not  state  a  cause  of  action. 
The  complaint  states,  in  effect,  the  following 
faf:ts:  The  plaintiff  la  the  &tber  of  Gnstle 
Hahn,  now  24  years  old,  who  has  been  from 
her  childhood  a  person  of  weak  mind,  whose 
intellect  never  developed  beyond  that  of  a 
child  B  or  6  years  of  age;  and  for  that  rea- 
son he  has  nevet  manumitted  her,  and  has 
always  had  the  management  of  her  affairs. 
In  tlie  year  1SS5  the  def  mdant  came  to  plain- 
tUf  to  engage  the  servicea  of  Gnstle,  his  said 
daughter,  as  a  domestic,  as  she  was  capable 
of  performing  the  ordinary  drudgery  about 
a  farm  house:  and  the  defendant  then  en- 
tered into  an  agreement  with  the  plaintiff 
for  the  services  of  his  s^d  daughter,  and  llie 
defendant  accounted  to  the  plaintiff  for  her 
services.  The  plaintiff  warned  the  defend- 
ant that  he  must  watch  ovot  said  Gusde,  and 
see  that  no  man  took  advantage  of  her  and 
debauched  her,  because  of  the  weakness  of 
Intellect,  and  the  defendant  assented 
thMeta  Shortly  after  the  said  Gnstle  altered 
the  employment  of  the  defteidant,  at  divers 
and  sundry  times,  thence  on  to  the  9th  day 
of  March,  1801,  the  defendant,  taUng  ad- 
vantage of  her  weak  mental  condition,  igno- 
rance, and  want  of  Judgment  and  understand- 
ing, and  by  putting  her  In  fear,  seduced  her, 
ftitA  carnally  knew  and  had  sexual  Inter- 
course with  her,  and  begot  a  diild  upon  her 
body,  to  which  die  gave  birth  October  6, 
1881,  and  said  titOld  is  now  Uving.  On  ttie 
9th  dar  of  Maxch,  1891,  the  nld  Guatle  re- 
tnxned  to  li»  home,  the  dwelling  and  home 
of  the  plaintiff,  and  became  from  thence  on 
an  inmate  of  Us  family,  rendering  service 
as  a  douMrtle  for  tim  plaintiff.  The  said 
GiwUe  has  been  at  all  times  since  she  entered 
the  employ  of  Oie  defendant  subject  to  the 
contrcd  of  the  idaintfff,  and  he  entitled  to 
redalm  her  services  at  any  and  at  all  times. 


By  reason  of  the  pregnancy  of  the  said  Gtistle, 
and  her  lying  In  and  giving  birth  to  said 
child,  she  was  wholly  disabled  and  disquali- 
fied from  performing  any  services  for  the 
plaintiff  for  many  montlu^  and  he  was  com- 
pelled to  expend  a  large  sum  of  money  for 
her  medical  attendance  and  niusing  during 
her  said  conflnem^t,  and,  because  of  her 
weakness  of  Intellect,  she  la  unable  and  dis- 
qualified from  properly  caring  for  said 
child,  and  giving  It  proper  nurture,  without 
the  overdght  of  a  competent  person  to  watch 
her,  and  the  Bervioea  of  such  a  person  will 
be  required  so  long  as  the  modier  nurses  the 
child.  The  defaidant  was  about  46  years 
old,  ai^  had  a  wife  and  diUdren.  Damages, 
$5,000. 

The  main.  If  not  the  exclusive,  contention 
of  the  learned  counsel  of  the  appellant  to 
sustain  the  demurrw  Is  that  the  relation  of 
master  and  servant,  as  between  the  plaintiff 
and  his  daughter  Guatle,  over  age,  is  not 
alleged  in  the  complaint  The  learned  coun- 
sel Is  unquestionably  correct  that  Buch  a  re- 
lation must  be  averred  in  such  a  case  to  en- 
title the  plaintiff  to  recover.  The  ground  of 
his  action  Is  the  violation  of  the  plaintiff's 
right  to  the  services  of  his  daughter,  and  his 
recovery  must  be  for  the  loss  of  such  serv- 
ices. There  is  no  question  about  the  law  of 
the  case.  The  learned  counsel  of  the  re- 
spondent contends  that  such  relation  Is  suffi- 
ciently averred,  and  such  was  probably  the 
opinion  of  the  learned  circuit  court  Let  us 
see:  (1)  It  Is  averred  that  this  daughter, 
Guatle,  is  an  imbecile,  and  the  plaintiff  has 
never  manumitted  her,  on  that  account,  and 
baa  always  managed  her  affairs,  but  *ihat 
she  was  callable  of  performing  the  ordinary 
drudgery  abont  a  farm."  (Z>  The  defendant 
engaged  her  services  from  the  plaintiff,  and 
accounted  for  them  to  htm.  ^  "After  she 
came  home  she  rendered  services  to  the  plain- 
tiff as  a  domestla''  (4)  *rnie  plaintiff  had 
the  r^t  to  reclaim  her  serrtces  at  any 
and  all  times."  00  **8he  was  disabled  and 
disqualified  from  performing  services  for  tin 
plaintiff  many  months"  by  the  acts  cf 
the  d^endant  (6)  Elnally,  the  plalnttfl 
sues  the  defendant  for  the  loss  of  her  serv- 
Icea  Ihe  comi^alnt  seems  to  abound  in 
allegations  of  the  rdation  of  master  and 
servant  between  the  plaintiff  and  this  weak- 
minded  daugSiter.  Wh«i  the  defendant 
entered  Into  a  contract  wltti  Ihe  plaintiff  to 
hire  of  him  her  services,  and  accounted  to 
him  for  Hwm,  he  ccmceded  and  admitted  tlie 
plalntlfl^i  right  to  her  services,  and  that 
such  a  relation  existed  betwera  them,  which 
he  Is  now  estoi^ed  to  Aeay.  That  the 
"lOainttff  haa  the  rl^t  to  redalm  the  serv- 
icea  of  his  daughter  at  any  and  all  ttmes" 
la  as  strong  an  allegation  of  the  relation  of 
master  and  servant  between  them  as  could 
wcOl  be  niad&  The  lav  treats  sudi  a  ddld 
met  the  age  of  21  years  as  a  minor*  because 
she  is  Incapable  of  emancipation  from  Im- 
becility. The  father  mnst  take  care  of 
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mum  t  aOLi;  and  waA  a  <3illd,  to  flie  vxtaitt 
of  Its  mental  and  idiTricial  capacMy,  owes 
B&nric&  to  tlie  &tiier  like  a  minor.  17  Amtr. 
A  Eng.  Bna  Law,  880;  LaTesr  Onxdce,  52 
Wli.  612,  9  N.  W.  Rep.  S9ft.  So  Umg  as  they 
remain  at  liome,  or  under  the  control  of  toe 
father,  he  can  ane  for  the  loas  of  her  serr- 
Ices  means  of  aedncttcm  or  debauchery 
alike.  Upe  t.  Blsenlera,  82  N.  T.  22&  The 
complaint  appears  to  be  an  unniually  good 
pleading  In  aocdi  a  caae.  Tbe  demuirer  was 
pn^wly  oTWroled.  The  order  itf  toe  dr- 
colt  court  is  afflnoed,  and  the  canse  remand- 
ed fw  farther  proceedings  ace(«dlnc  to  law. 


HOPPBB  T.  ASHLAND  COUNTY. 
(Susrema  Court  ia  Wlseonda.  Anil  11,  1898.) 

LlABILITT    OF    OOUSTX — CONDITIONAL  APPOIKT- 

MBRT  or  Attokkst  to  Defend  Cbimisal. 
Defendant  in  a  criminal  prosecation  ap- 
plied to  the  circuit  coart  for  the  appointment 
of  a  Cwtain  attorney  to  defend  him,  and  the 
OTdfr  of  the  court  made  thereon  stated  that  the 
application  was  denied,  "because  this  court 
holds  It  has  DO  Jurisdiction  to  make  aach  an 
order;  but  it  !■  farther  ordered  toat  if  toe  SQ< 
preme  ooort  shall  hold  that  this  eourt  has 
jurisdiction,"  then  It  la  ordered  as  of  this  date 
that  the  said  attorn^  is  hertsby  appointed  to 
defoid  defendant  at  the  public  expense.  The 
supnnne  court  did  not  decide  whether  or  not 
the  dreutt  court  had  Jurisdiction  to  make  that 
particular  aiwointment.  Betd,  that  the  order 
was  a  refusal  to  appoint  counsel,  and  the  attor- 
ney ODuld  not  recover  from  toe  county  for  serr- 
icea  performed  in  the  defense  afttt  the  mak- 
ing    the  wder. 

Appeal  from  circuit  court,  Adiland  coun- 
ty; J.  K.  Pariah.  Judge. 

Action  by  Qe<»ge  H.  Hopper  against  Ash- 
land oonnty  on  a  claim  for  I^al  serrlcea, 
which  claim  had  been  assigned  to  platotlff. 
From  a  Judgment  disallowing  toe  claim, 
plaintiff  appeals.  Affirmed. 

The  other  facts  fully  appear  In  toe  ttH* 
I0WI14;  statement  by  LTQN,  a  J.: 

The  platotUf  presented  to  the  board  of 
supervlsoTB  of  Ashland  county,  for  allow- 
ance, a  claim  of  $380,  for  legal  services 
rendered  by  Rnblee  A.  Oole,  Bsq.,  in  a 
criminal  proeecutlcm  against  one  McDonald, 
originating  In  that  county.  The  claim  had 
been  toeretofore  duly  assigned  by  Mr.  Cole 
to  toe  plaintiff.  The  county  board  disal- 
lowed toe  claim,  and  the  plaintiff  toereupon 
appealed  from  such  disallowance  to  toe  cir- 
cuit court.  A  trial  of  toe  appeal  resulted 
In  a  Judgment  for  toe  county  on  the  m^ta, 
In  effect  affirming  the  disallowance  of  toe 
claim  by  toe  county  board.  This  appeal  Is 
by  toe  plaintiff  from  such  Judgment  . 

The  facts  to  toe  case  are  as  follows: 
An  appllcatioa  was  made  by  McDonald  to 
toe  circuit  court,  alleging  bis  InabtUty  to 
employ  counsel,  and  asking  toat  Mr.  Oole 
be  appointed  to  defend  him.  On  this  appli- 
cation toe  court  made  an  order  dated  Jan- 
uary 21,  1S91,  which,  among  otoer  tobigSt 
contained  toe  following:  "It  Is  further  or- 
dered that  the  appUcatkm  of  the  defendant 


to  ban  thla  comt  appobt  Ruldfle  A.  (Me. 
of  Ashland,  "Wisconsin,  as  his  attorney 
herdn  to  take  fOrtoer  proceedlnga  herdn. 
la  denied,  not  on  any  grounda  of  discretion 
by  the  court,  bat  because  this  court  holds 
it  has  no  Jnrlsdictlfm  to  mate  soA  an  or- 
der; but  It  ta  furtoer  ordered  toat  If  toe 
supreme  conrt  shall  hold  that  tfila  court 
has  JnristUetion  to  make  an  ordor  to  ap- 
potot  counsel  at  tola  stage  of  the  proceed- 
ings, then  this  court  orders  as  of  this  date 
toat  the  said  BnUee  A,  Cole  and  be  Is 
hereby,  appointed  to  defend  said  Samud 
McDonald,  and  to  take  farther  proceedings 
herein,  at  public  expense."  A  almUar  ap- 
plication was  made  later,  upon  which  toe 
followbig  <wd».  dated  June  16,  1801,  was 
made:  "It  la  liereby  ordered  that  the  ^t- 
pUcatlon  for  appototment  be  doded;  and  It 
Is  farther  ordered  that  toe  former  order 
as  to  appototmttt  ije,  and  hereby  Is,  re- 
peated to  every  pattlcnlar,  and  tlie  defend- 
ant hereby  is  allowed  toe  aame  exe^tlMu 
as  were  allowed  to  meh  former  ordw . 
And  it  la  fnrtbar  ordered  that  auoh  ftmaer 
order  be,  and  hereby  la,  ratified  and  con- 
firmed prior  to  the  further  sentmce  <tf  the 
dafttidant"  After  McDcmald'a  earn  waa 
finally  disposed  of,  Mr.  Oole  made  an  ap- 
pllcattoo  to  toe  drcntt  conrt  to  fix  toe  com- 
pensation to  which  he  daimed  to  be  en- 
titled for  defending  McZtonald  after  tbe 
above  orders  were  made,  but  the  conrt  re> 
fused  to  do  so,  for  reasons  stated  to  an 
optolim  filed  by  Judge  PaiUOi.  wUcb  It  is 
tomeoetsuy  to  insert  hen.  AH  toast  pn- 
eeedtogs  were  tahm  before  toe  clafan  was 
presented  to  toe  board  ot  supenrleors. 

Rublee  A.  Cole,  for  appellant  Eich&rd 
Sleight;  tor  respondent 

LYON,  a  J^  (after  atattag  tb»  fketo) 
There  is  no  possible  ground  upon  which  the 
county  can  be  held  liable  to  pay  toe  dalm 
here  to  oontroTersy  unless  Mr.  Cole  was 
appototed  by  toe  drcult  conrt  to  defend 
McDonald.  We  do  not  thtnk  eltoer  of  the 
orders  above  quoted  is  such  an  appoint- 
ment Sach  of  toem  to  express  terms  dodea 
the  application  to  make  each  appototmoit 
True,  toe  drcult  court  htid  it  h^  no  Juris- 
diction to  make  the  app<totm«skt,  and  says 
to  eadi  ordn  that  If  this  conrt  hfdds  It  had 
such  Jurisdiction  toe  appototmoit  alioald 
be  considered  made  as  of  the  date  of  tos 
order.  We  are  not  aware  that  this  eoort 
has  ruled  specifically  that  toe  drcolt  eourt 
had  Jorlsdletlon  to  make  toe  appointment 
to  that  particular  caae  at  that  partlcular 
time.  Indeed,  this  court  has  not  ooculdered 
that  question,  altoongh  to  other  oases  It 
has  adjudicated  upon  toe  seneral  questlOB 
of  the  autoori^  of  <the  drctiit  court  to  the 
premises.  The  most  fb.Torabla  constmc- 
tion  whidi  can  be  put  upon  altoer  of  tbeoe 
orders  is  that  It  la  amUgDous,  If  not  con- 
tradictory, to  its  terms,  and  toen  are  oer- 
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talnly  as  good,  If  not  better,  reasons  for 
nylnf  that  It  refoses  to  make  tibe  appoln^ 
nient  than  for  saying  It  mokes  It.  Tbe 
coanty  dionld  not  be  charged  tvr  such  aerv- 
Ices  nnl^n  tlie  dalmant  can  prodnce  a  clear, 
unequlrocal  order  of  apptrtntment,  and  that 
baa  not  been  done  in  tbta  case.  The  dr- 
«nlt  coart  practlcaUy  held,  when  It  denied 
the  applicatimi  to  fix  the  amount  of  Mr. 
Cole's  compensation,  tiiat  neither  order  ap- 
pointed him  to  defend  McDonald;  and  In 
McDonald  t.  State,  80  Wis.  407,  50  N.  W. 
Rep.  185.  this  court  hdd  that  one  of  those 
orders  was  a  reftraal  to  appoint  connset 
Page  413,  80  Wis.,  and  page  IBT,  SO  N.  W.  Rep. 
Tbe  orders  are  substantbdly  alike.  It  may 
well  be  argued  that  tbe  remedy  <m  this 
claim  against  tbe  eoonty  la  oonflned  to  an 
appeal  from  the  order  of  the  circuit  coort 
ntainf  to  flx  Mr.  OtAe'*  compensation,  but 
we  choose  rather  to  put  our  Judgment  on 
the  gromid  ttiat'Mr.  Cole  bad  no  a^^oint- 
ment  as  counsel  which  entitle*  htan  to  com- 
pensation from  the  oonnty  for  defending 
McD<»ald.  The  ]udffment  of  the  circuit 
coort  la  affirmed. 


MONAHAN  T.  NORTHWBSTSRN  CON- 
TRACTING CO. 
<8npreina  Court  of  WiBconsln.    April  11,  1898.) 
PLaADiNo— HoTiox  TO  Makb  More  Dkfihiti. 

The  complaint  in  an  action  for  the  neg- 
ligent kUllng  of  plaintiTs  Intestate.  whUe  at 

work  opoD  a  certain  building  which  defendant 
was  erectins,  stated  thai  defendant  directed  in- 
testate to  work  in  BUdi  a  position  as  to  expose 
fctn  to  great  danxar,  «t  wfalcli  Intestate  was 
wholly  igaoraBt,  but  which  was  well  known  to 
defendant;  that  said  dang^  consisted  partly 
in  permitnng  intestate  to  work  directly  under 
a  place  where  heavy  timbers  were  beinir  hoisted 
ts  the  raof  at  said  building;  that  defendant 
negligently  failed  to  place  any  proper  guards 
across  the  space  where  said  timbers  were  be- 
ing hoisted,  and  fhlled  to  proTlde  safe  means 
tor  tecsiving  said  timt>ers  oa  tlie  roof;  that 
jtroper  machinery  was  not  fumished  Intestate 
with  which  to  perform  said  work;  that,  while 
•o  engaged  in  said  work,  intestate  was  stmek 
on  the  head  by  a  piece  of  timber  which  defend- 
ant necligently  permitted  to  drop  from  the  roof 
of  aaid  building,  by  reason  whereof  Intestate  was 
killed.  Hflil.  tbat  a  motion  to  make  the  com- 
plaint more  definite  by  Bpecif^in^  more  particu- 
larly bow  Intestate  was  exposed  to  such  danger, 
and  wherein  defendant  failed  to  place  proper 
guards  and  safe  means  of  receiring  said  timber 
and  to  fwnlsh  iwoper  machinery,  and  how  die 
timber  caste  to  be  dropped,  was  pnqwly  re- 
fused. 

Appeal  from  drcoit  court.  Bock  county; 
John  R.  Bennett.  Judca. 

Action  by  ^9^^  M.  Mcmaluuif  admlnlstzBr 
trlx.  acainst  the  Northwestern  Contracting 
Company,  to  recover  damages  for  tlw  UU- 
big  of  her  husband.  From  an  ordw  over- 
mUng  a  motion  to  make  the  complaint  more 
dellnittt  detatSaXLt  appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  foDow- 
Ing  statement  by  GASSODAT,  J.: 

Tbe  complaint  alleges,  In  effect,  that  the 
dRfwdant  la  a  eorporattm,  duly  organlaad 
T.54N.W.D0.14— 65 


tmder  the  laws  of  Illinois,  and  doing  bnal- 
ness  as  such;  that  November  17,  1S91,  the 
plalntlfF's  intestate,  Thomas  Monaban,  was 
in  the  employ  of  the  defmdant,  and  work- 
ing under  Its  direction  in,  upon,  and  about 
a  buildbig  tbea  being  erected  by  tbe  de- 
fendant in  Bd(rit;  that  a  portion  of  such 
work  being  done  by  aaid  Thomas  coaslsted 
In  holsling  and  derating,  or  aiding  to  h<^t 
and  elevate,  certain  timbers  from  or  near 
the  ground  beneatli  said  building,  to  or  near 
the  roof  thereof;  tbat  tbe  defendant  di- 
rected said  Thomaa  to  work  in  such  a  place 
and  poaltloD  as  to  expose  him  to  great  dan- 
ger and  peril,  of  which  be  was  wholly  ig- 
norant, but  which  was  well  known  to  the 
defendant;  tbat  the  danger  consisted  partly 
In  permitting  said  Thomas  to  work  directly 
under  a  place  where  said  heavy  timbers 
were  being  recrived  at  or  near  said  roof 
and  being  placed  In  position  th»:«on;  tbat 
the  defendant  carelessly  and  negligently 
failed  and  neglected  to  place  any  proper 
fuarda,  platfonn,  or  protection  to  or  across 
the  space  where  said  timbers  were  being 
hoisted,  but  left  the  same  unguarded  and  un- 
protected, and  carelessly  and  n^llg^tly 
failed  to  provide  proper  and  safe  means  for 
reo^Tlng  said  timbers  whMi  they  arrived 
at  or  near  said  roof,  and  carelessly  and 
ne^igently  failed  to  Inform  said  Thomas  of 
the  danger  be  was  Incurring,  and  carelessly 
and  ne^igently  failed  to  furnish  to  aaid 
niomas  proper  a^pamtua  and  machinery 
with  which  to  perform  or  to  aasist  In  said 
hoisting  or  elevating  of  said  timbers,  and 
carelessly  and  negligently  placed  and  located 
said  apparatus  and  machinery  so  as  to  tm- 
necessarily  expose  said  Thomas  to  aaid  dan- 
ger; tbat  said  apparatus  and  machinery 
were  defective  and  insuffld^t.  In  tbat  tbe 
rope  used  for  audi  hoisting  was  too  short, 
and  a  portion  at  tiie  btrfstlng  apparattu,  near 
which,  owing  to  the  shortneflB  of  said  rope, 
said  Thomas  was  obliged  to  work,  was  care- 
lessly and  negligently  located  directly,  or  al- 
most directly,  under  the  place  where  said 
timbers  were  received  and  placed  In  posi- 
tion on  or  near  said  roof;  that  while  so 
engaged,  end  without  fault  or  neglect  on 
his  part,  said  Thomaa  was  struck  on  tbe 
head  and  mortally  Injured  by  a  heavy  tim- 
ber abont  two  Indies  thick,  ei^t  Incbes 
wide,  and  ten  feet  long,  which  was  by 
said  defendant  careleidy  and  negligently 
dropped  or  permitted  to  fall  upon  said 
Thomas  from  or  near  tiie  roof  ot  said  tnilld- 
Ing;  that  by  reason  ot  said  Injuries  said 
Ibomas  died,  Novembm  17,  1881,  leaving. 
Urn  surviving,  this  plaintiff,  as  his  widow, 
and  two  small  (jUldren,  aU  of  whom  were 
entirely  dependoit  upon  Urn  for  stqiport; 
tbat  Ibe  plaintiff,  as  such  administratrix, 
was  damaged  m  Ibe  sum  of  910,000;  tbat 
JanuHiy  7,  1882,  she  was  appointed  Bach 
sole  administratrix,  and  quaUfled  as  such, 
and  demanded  Judgment  for  the  amount 
named.  The  defendant  tbereiq^  moved 
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for  an  order  requiring  the  plaintiff  to  make 
aald  complaint  more  deflnita  and  oertaln  In 
el^ht  several  partlcalara  named  therein,  bo 
that  the  some  would  show  more  partlcnlarly 
how  said  Thomas  was  exposed  to  aoch  dan- 
ger, and  wherein  the  def  aidant  tailed  toplaoe 
proper  guards,  platform,  and  protection  and 
aafe  means  of  rec^vtag  said  timber,  proper 
apparatus  and  machinery,  and  how  the 
timber  came  to  be  dropped,  etc.  From  12ie 
OTder  OTemiUng  aatd  motion  the  defendant 
brings  this  appeal 

Fetbera,  Jeffrls  &  Flfleld,  for  appelant 
Doe  &  Sntlierland,  for  respondent 

GASSODAY,  jr.,  (after  stating  the  facta.) 
As  indicated  in  the  foregoing  statement,  the 
complaint  Is  not  as  definite  and  certain 
as  It  might  have  been.  Certainly,  It  should 
not  be  regarded  as  a  modeL  Had  the  trial 
court  ordered  It  to  be  made  more  definite 
and  certain,  we  probably  would  not  hare 
dlstorbed  siuli  order.  Merertheless,  aa 
win  be  observed  from  said  statement,  It 
does  all^  the  manner  In  which  the  de- 
ceased was  eqM»ed  to  the  danger,  the 
place  where  he  was  directed  to  work,  the 
defect  of  certain  appliances,  and  the  ab- 
sence <a  ottien.  In  ^ew  of  two  apparent 
conaiderationa  we  must  hold  that  there  was 
no  abuse  of  discretion  in  making  the  order. 
One  of  these  oondderattons  la  that  from 
the  nature  of  things  the  plaintiff  could 
know  nothing  aa  to  the  circumstances  at- 
tending the  death  of  tux  husband,  exc^t 
information  derived  from  the  defendant's 
employes,  and  the  other  is  tiiat  the  defend- 
ant, by  Its  agents  and  employes,  was  neces- 
sarily  present  at  the  Hme,  and  witnessed 
the  accident  These  Hacts  call  for  a  liberal 
constmctlmi  of  the  complaint  Sdmelder  t. 
Wlaeonrin  Central  Ga,  81  Wis.  356,  61  N. 
W.  582;   Bumbam  t.  GLty  of  HU- 

wankee,  68  Wis.  87»^  84  N.  W.  Bep.  888. 
The  Older  of  the  circuit  court  la  affirmed. 


EDWARDS  &  UoCULLOCH  LUUBER  CO.  T. 
BAKER 

(Supreme  Court  of  North  Dakota.  April  86, 1893.) 
Bill  or  Excsftions— Settlbnbmt  aho  Siqnikg. 

After  a  trial  judge  has  decided  and  an- 
nounced what  shall  be  embodied  In  a  blU  of  ezoep- 
tlons,  it  Is  not  his  duty  to  eogrma  the  bill  in  ao- 
oordance  with  bis  deoIstoD,  ana  be  oannot  be  said 
to  have  neglected  to  settle  such  bill  unless  he  neg- 
lects to  sign  the  bill  after  It  Is  presented  to  him 
for  signature,  engrossed  oa  settled  by  falm. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Blchland  coun- 
ty; W.  S.  Lauder,  Judge. 

Action  by  the  Edwards  &  McCnIloch 
Ltmiber  Company  against  L.  P.  Baker.  De- 
fendant moved  to  dismiss  an  appeal  taken  by 
plaintiff.  Motion  allowed. 

MoOtmiber  &  Bogart,  for  appellant  W.  B. 
Puroell  and  L.  B.  Sverdell,  for  respcmdent 


CORLISS,  7.  Tbe  motion  to  dismiss  the 
appeal,  we  think,  must  be  granted.  The  ap- 
peal waa  takea  too  late,  unless  the  ai^eUant 
has  brouc^  hlms^  within  the  provlskHis  of 
an  act  approved  January  0,  1803,  providing, 
in  sobstanoe,  tbat  when  a  tdU  of  exceptions 
Is  submitted  to  a  Judge  for  settlement  within 
00  days  after  servioe  of  written  notioe  of  an 
order,  and  at  least  S  days  beftne  tbe  ezplra- 
am  of  SQdi  period  of  00  days,  and  Uie  Judge 
neglects  to  settle  the  bOl  within  such  period 
of  (10  days,  the  party  appealing  may  have  30 
days  after  tbe  settlement  of  such  UU  in  which 
to  appeal  The  buzden  Is,  (tf  oodra^  upon  the 
appelant  to  bring  himself  deazly  within  this 
exception.  The  qaestkHi  Is  jurisdictional,  and 
cannot  be  left  In  doubt  It  appears  from  the 
affidavits  of  several  pmona,  infiiwMng  that  of 
the  trial  judge,  that  before  the  60  days  had 
expired  he  had  decided  what  should  be  em- 
bodied in  the  bin,  and  had  so  informed  appel- 
lant's counsel  At  that  time  the  biU,  as  so 
settled,  had  not  been  engrossed.  It  is  not  the 
duty  of  the  trial  Judge  to  do  this.  ^  Is  to 
take  the  proposed  bill  and  the  amendments, 
and  determine  what  the  bill  shall  contain: 
and  it  la  then  Us  duty  to  sign  the  bill,  as  set- 
tled, when  it  Is  engrossed  and  submitted  to 
him  for  signature,  l^tynes,  New  Trials  ft 
App.  S  156.  It  further  appears  fTom  some  of 
the  affldaTlts  that  the  Judge  Informed  appel- 
lant's counsel  that  be  was  ready  to  sign  the 
bill,  as  settled,  any  time  it  should  be  pat  in 
form  and  submitted  to  him,  and  that  appel- 
lant's counsel  expressed  dissatisfaction  with 
the  ruling  of  the  judge  as  to  the  matters  to 
be  emtx>dled  in  tbe  UU,  and  Intimated  that 
he  would  apply  to  the  supreme  court  to  have 
the  bill  settled.  If  these  facts  are  tme.  the 
trial  judge  did  not  neglect  to  setUe  the  bill 
within  the  60  days.  They  are.  In  the  main, 
controverted.  We  do  not  believe  tiiat  there 
is  any  intentional  misstatement  of  tact  on 
either  side.  We  simply  hold  that  there  Is  a 
failure  to  make  out,  by  a  preponderance  of 
proof;  that  the  case  falls  within  the  excep- 
tion, and  the  general  rule  regulating  the  time 
In  wUoh  to  appeal  from  an  order  moat  there- 
fore govern.  Tlie  appeal  having  been  taken 
too  late,  the  motion  to  dlamlss  Is  granted. 
All  oonoor. 


HbCAim  V.  HOBTOAGE,  BAVK  *  INVB8T- 
UENT  Ca  WILLIAHBOK  t.SAHB.  EAL- 
V0R80K  V.  SAKS. 

(Supreme  Court  of  North  Dakota.   lbu>A  IS, 

1808.) 

UORTOAOB— FOREOLOSURI    BT    As  r  BSTISSHMT — 

TuNsvaa  TO  District  Coubt— Disoaanoir  or 
CoDBT — UsuBT — Rbfbu<  or  Btatdtb. 
1.  The  powers  embraced  In  the  proviso  of  see- 
tlon  5411,  Comp.  Laws,  regulating  foreclOBunw  of 
mortgages  by  advertisement,  coDstmed.  BetA, 
that  the  several  orders  made  by  the  Judge  of  ttia 
district  court  In  the  abov»entttled  matters,  direct- 
ing tbe  disoontiuuanoe  of  foreclosure  proceedings 
by  advertisement,  and  requiring  that  tbe  farther 
foreclosure  prooeedlngs  of  said  mortgages  be  had 
In  court,  are  valid  orders;  ttaeaaaio  being  baaod  in 
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•aadi  OHM  upon  u  iffldaTlt  whtcb  wasiatisfactoiy 
to  tbe  Judge  who  made  the  order,  uid  whiob  alto 
•M  out  raoh  facta  as  are  rwqnlrod  by  said  proriso 
to  be  embodied  1b  loob  affldavits. 

S.  Held,  further,  that  the  proceeding  In  which 
Uie  above-entltlad  mattera  ori^nated la,  oonsid- 
erad  aa  a  rratedj,  merely  enmulatlTe,  and  the  aama 
ia  not  to  be  idaaaed  with,  or  regulated  by,  the  prtn- 
elplea  of  law  and  rnlea  oc  pracUce  wU<»t  obtun  In 
civil  actiong  In  which  eqnttabla  relief  by  li^nnO' 
tlon  la  aought 

8.  Held,  forthar.  that  tbeproriso  contained  In 
section  Sill,  aupra,  ia  lataDded  to  confer  upon 
judgea  of  tbe  district  courts  certain  authority,  to 
be  exerdsed  at  their  discretion,  and  such  dlsore- 
Uon  is  noareTlewable,exoeptlacasesof  abase,  and 
that  the  soTeral  records  herein  fall  to  present  a 
case  of  abuse  of  discretion. 

4.  Held,  further,  that  the  usury  statute  em- 
braoed  in  clhapter  70,  Laws  1680,  waa,  wttlioQt  a 
saving  clause,  repealed  by  seotion  18,  o.  184,  Laws 
1890 ;  but  sucb  repeal  does  not  operate  to  extiogu  Ish 
any  penalty,  forfeiture,  orllBblllty  incurred  under 
the  act  of  }880.   Section  4787,  Comp.  Laws. 

(Syllabua  by  the  Court) 

Appeala  from  district  court,  Botttnean 
comity.  Affirmed. 

Tbe  facts  fully  appear  in  tlie  foUowing 
statement  by  WALLIN,  J.: 

An  appeal  to  this  coort  la  taken  tn 
each  of  the  above-entitled  matters  by 
the  Mortgage,  Bank  A.  Inrestment  Com- 
pany, which  company  Is  the  mortgagee 
in  all  of  the  above-mentioned  mortgages. 
The  several  appeals  are  from  orders  of 
the  district  court  for  Botttnean  county, 
denying  appellant's  application  to  set  aside 
previous  orders  made  by  the  judge  of 
sold  court  The  opinion  below  la  based 
upon  the  record  In  the  McCann  appeal,  but 
tbe  controlUD£  focts  and  governing  prin- 
<dplea  of  law  are  common  to  all  of  the 
cases,  and  hence  a  aln^e  opinion  will  suffice 
for  alL 

A.  S.  Drake,  for  appellant   B.  A  Map 

glone  and  Ball  &  Watson,  for  req;>ondents. 

WALLIN,  J.,  (after  stating  the  facts  as 
above.)  This  proceeding  originated  under 
the  proviso  embraced  in  section  5411,  Oomp. 
Laws,  regulating  foreclosures  of  mortgages 
by  advertisement  The  proviso  Is  as  fol- 
lows: "Provided,  that  when  the  mortgngee 
or  his  asidgnee  has  commenced  procedure* 
by  advertlsemNit,  and  It  shall  be  made  to 
api>ear  by  affidavit  of  the  mortgagor,  bis 
agent  or  attorney,  to  the  satisfaction  of  the 
judge  of  the  district  court  of  the  county 
where  the  mortgaged  property  Is  situated, 
that  tbe  mortgagor  has  a  legal  counterclaim, 
or  any  other  valid  defense,  against  the  col- 
lection of  the  whole  or  any  part  of  the 
amount  claimed  to  be  due  on  such  mortgage, 
such  judge  may,  by  an  order  to  that  effect, 
enjoin  tbe  mortgagee  or  his  as^gnee  from 
foreclosing  such  mortgage  by  advertisement, 
and  direct  that  all  further  proceedings  for 
the  foreclosure  be  had  In  the  district  court 
property  having  Jurisdiction  of  the  sabject- 
matter;  and,  for  the  purpose  of  carrying 
out  the  provisions  of  this  act,  service  may 
be  had  npou  the  attorney  or  agent  of  the 
mortgagee  or  aMtgnee."   On  tbe  2Sth  day  of 


September,  A  D.  1801,  WUUam  McCann, 
tbe  req^ondent,  presented  to  the  Judge  of 
the  second  Judicial  district  cotirt  of  Nortli 
Dakota  his  affidavit,  whl^  after' the  title 
and  venue.  Is  as  follows: 

"WUllom  McCann,  being  duly  sworn,  de* 
poses  and  says  that  be  Is  tiie  mortgagor 
mentioned  and  described  In  the  annexed 
notice  of  mortgage  sale,  which  said  notice, 
hereto  annexed,  marked  'Exhibit  A,*  and 
made  a  part  of  this  affidavit  Depon^t 
f&rther  says  that  he  has  a  legal  connter- 
dalm,  valid  defense,  agalnat  the  collection 
of  tbe  mortgage,  and  tbe  amount  claimed 
therein  to  be  due  tbereou;  that  the  sum, 
$86.43,  claimed  in  sold  notice  to  be  due  on 
said  mortgage  is,  as  deponent  Is  informed 
and  verily  believes,  for  interest  on  the  sum 
of  $600.00,  secured  by  said  mortgage;  that 
deponent  on  the  10th  day  ot  February,  1890, 
made,  executed,  and  delivered  to  Mortgage, 
Bank  &  Investment  Company  his  promis- 
sory note  for  the  sum  of  $000.00,  with  In- 
terest at  ttie  rate  of  9  per  cent  per  annum, 
and,  to  secure  tbe  payment  of  said  sum,  de- 
I>onent,  at  sold  time  and  place,  executed  the 
mortgage  de8crit>ed  in  said  Exhibit  A;  that 
deponent  received  only  the  sum  of  $335; 
that  the  balance  of  said  sum  of  $600.00,  to 
wit,  the  sam  of  $266,  together  with  a  chattel 
mortgage  for  $140.00,  and  note  for  same,  was 
kept  and  retained  by  said  Mortgage,  Bank  & 
Investment  Company  as  a  bonus  or  usury,  and 
deponent  never  received  any  consideration 
or  benefit  therefrom,  whatever;  that  snld 
Bxhiblt  A  Is  taken  from  tbe  North  Dakota 
Eagle,  a  newspaper  printed  and  published 
at  Willow  Cl^,  Bottineau  county,  N.  D.; 
that  said  Mortgage,  Bank  &  Investment  Com- 
pany threatens  to  foreclose  said  mortgage 
advertisement,  and  sell  the  premises 
therein  described,  on  October  16,  A.  D. 
1891,  at  2  o'dock  P.  M.,  at  Willow  City.  Bot- 
tineau county,  N.  D.;  that  deponent  fears 
said  mortgagee  will  so  sell  said  premises  at 
said  time  and  place  unless  restrained  there- 
from by  an  order  from  the  Judge  of  the  dis- 
trict court  of  Bottineau  county,  N.  D.  De- 
ponent further  says  that  he  is  the  owner  of 
the  premises  In  sold  Exhibit  A  described. 
Wherefore,  deponent  prays  that  the  honor- 
able Judge  of  the  district  court  of  Bottineau 
county,  N.  D.,  may,  by  an  order  to  that 
efFect  enjoin  tbe  mortgagee,  or  Its  assignee, 
agent,  attorney,  or  servants,  from  foreclos- 
ing said  mortgage  by  advertisement  and 
direct  that  all  further  proceedings  for  the 
foreclosure  thereof  be  had  in  tbe  district 
court  of  Bottineau  coimty,  N.  D.;  tbe  same 
being  the  county  wherein  said  premises  are 
situated.  Wm.  McCann. 

"Subscribed  and  sworn  to  before  me  this 
2Sth  day  of  September,  1881.  Jacob  Schroe- 
der,  Notary  Public.  tSeal.l" 

"Exhibit  A  Default  existing  in  a  con- 
tract and  mortgage  executed  by  William  Mc- 
Cann on  Febniaiy  10th,  1890,  to  Mortgage. 
Bank  and  Investmoit  Gompany,  tm  die  well 
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H  of  norUieaBt  H  and  east  H  of  northwest  % 
«f  section  15,  tovndilp  160.  range  74,  in  Bot- 
tiueau  county.  North  Dakota,  now  doe  on 
said  contract  and  mortgaK— fSS^-'lhav- 
fore,  said  land  will  be  sold  at  the  front 
door  of  tlw  post  office  In  WlUow  GI^,  In  said 
county  and  state,  oat  Octobw  10th,  A.  D. 
1^1.  at  2  o'clock  P.  IL,  under  said  mort- 
gage. September  lat,  1801.  A.  S.  Drake, 
Attorn^,  Faigo,  N.  D.** 

Whereupon,  on  the  SOth  day  of  Septem- 
ber, A.  D.  ISDl,  the  Judge  of  said  dlBtrlct 
court  made  an  order  as  ftdlows:  "Ordec<ed, 
ttiat  said  Mortgage.  Bank  A  Inveatmoit 
Company,  and  their  attorney  A.  &  Drak^ 
and  all  Oielr  agents,  servanta.  attorneys, 
and  employes,  be^  and  th^  hereto  are,  en- 
joiaeA  and  restrained  from  foredoslng  said 
mortgage  by  advertisement,  and  they,  each 
and  all  of  them,  are  farther  ordered  and 
directed  that  all  further  proceedings  for  the 
f oredosora  of  said  mortgage  be  had  In  the 
district  court  of  Bottineau  county,  N.  IX, 
that  bdng  the  county  wher^  said  ptanf 
ises  are  situated,  and  the  court  property 
having  Jurisdiction  thereof,"— which  affi- 
davit and  order  were  served  upon  the  Mort- 
gage, Bank  ft  Investment  Oompany  prior 
to  the  hour  of  aale,  as  stated  In  the  pub- 
Ushed  notice  of  sale.  At  s  term  oC  the  dls- 
trlct  oonrt-  for  Bottineau  coonty,  hdd  In 
May,  1892,  vpoa  due  notloe,  the  Mor^ageb 
Bank  ft  IhTestmoit  Oonvany  moved  ■  in 
open  court  for  an  order  vacating  and  setting 
aside  the  beCiwe-meaitloaed  Mder  made  by 
the  Judge  of  said  court  After  hearing  coun- 
ael  on  both  aides,  the  application  to  vacate 
was  denied,  to  vbldi  ruling  th«  moving 
party  aaved  an  exception;  and  the  order 
and  ezceptlfm.  together  with  all  of  the 
papers  in  the  proceeding,  were  brought 
iqion  the  record,  and  made  a  part  there(tf, 
by  the  direction  of  the  district  court  The 
Mortgage,  Bank  ft  Investment  Company 
have  appealed  to  this  court  from  the  order 
of  the  trial  court  refusing  to  vacate  the 
original  order  made  b7  the  Judge  of  eald 
court  The  motion  to  vacate  was  not  sop- 
ported  by  affldavita  offered  by  the  mort- 
gagee, but  was  based  wholly  upon  the 
affidavit  of  McCann,  as  presented  to  the 
Judge  on  the  appllc^on  for  the  order,  and 
upon  the  order  made  by  the  Judge. 

In  this  court,  appellant  assigns  only  the 
following  errors:  "(1)  The  Judge  erred  in 
Issuing  aald  Injunction.  (2)  The  court  erred 
In  overruling  appellant's  motion  to  dissolve 
said  injunction,  for  the  reasons  (a)  that  no 
fact  or  facts  appear  In  Btq>port  ctf  said  in- 
junction, which  could  in  any  manner  con- 
stitute a  valid  defense  or  legal  counter- 
claim against  the  collection  of  the  whole, 
or  any  part,  of  the  amount  claimed  by  ap- 
pellant to  be  due  In  its  notice  of  sale  on 
the  mortgage  described  in  the  notice  of  sale 
mentioned  by  respondent  In  his  sffidavit  for 
the  Injunction;  (b)  that  it  does  not  appear 
In  8i4>port  of  the  said  injunction  that  such 


proceedings  have  been  begun  tqr  apppUant, 
or  1^  any  persm  or  perrons  tai  Its  b^ialf  . 
as  would,  if  carried  forward  to  comidetion. 
foreclose  the  said  WUUam  McCann  of  hla 
equity  of  redemption  In  the  land  In  qnee- 
tlon.** 

We  are  dear  that  fliese  assignments  of 
arm  are  untenable,  and  henoe  must  be 
overruled.  An  inspection  of  the  affidavit 
of  McCann,  the  mortgagor,  discknea  ttuit 
It  embraces  all  tacts  which  the  statute  re- 
quires to  be  stated  as  a  basis  tor  an  appli- 
cation for  a  Judge's  order  of  the  character 
fn  question.  It  saffldenUy  appeared  by  the 
affidavit  that  the  mortgagee  had  Instituted 
a  mortgage  foredoanre  proceeding  by  ad- 
vertksement,  and  also  that  the  mortgagor 
had  a  '*valid  defense"  agalnat  tbe  coUectkm 
of  the  wbtfle  of  the  "amomit  claimed  to 
be  due  m  sudi  mortgage."  These  general 
averments,  If  satisfactory  to  iba  Jodge  wba 
made  tlie  order,  would  be  akne  sufflatent 
to  anthoriae  tbe  JndgSh  at  bis  dlscretton, 
to  make  the  order.  But  tbe  affidavit  goes 
into  detail,  and  sets  out  qwdfle  facta  ^^bkH 
tend  to  show  that  fhB  mm  dalmed  to  be 
due  upon  the  mortgage  was  claimed  aa  in- 
terest, and  that  no  Interest  was  due  upon 
the  note  secured  by  the  mortgage  In  qnee- 
tl<m,  ta7  reaaon  of  usury,  with  wfaldi  It  ap> 
peered,  prima  fade,  the  transactloD  waa 
tainted.  Tbe  proceeding  ie  wholly  etatii- 
tory,  and  there  ta  no  requirement  ttiat  the 
affidavit  made  in  bdialf  of  a  mortgagw  dull 
be  couched  in  any  apedfled  terms,  nor  that 
It  shall  be  framed  under  the  strict  mlea 
gevemtaig  the  pleader  In  flramlng  the  iilead- 
Inga  In  an  action.  All  that  la  required  la 
that  the  fiusts  oinmCTated  In  the  aintate 
sball  be  aet  out  m  ttie  affl^vit  In  audi 
manner  and  form  as  wlH  satisfy  the  Judge 
to  whom  the  affidavit  la  presented.  Being 
satisfied  wltii  the  affidavit,  the  Judge  may 
make  the  order.  We  think  the  statute  is 
not  taitoided  to  be  mandatory,  but  la.  on 
the  oHLtrary,  intokded  to  clothe  flie  Judge 
of  the  district  court  with  a  pure  discre- 
tion, which,  unless  abused,  cannot  be  re- 
viewed in  an  appellate  court  We  see  no 
such  abuse  In  this  case.  Elliott,  App.  Proc 
a  697,  605. 

Counsel  dalma,  In  effect,  tbat  the  note 
and  mortgage  wbldi  were  glvoi  In  Fetsnt' 
ary,  1^0,  are  wholly  exempt  from  the  oper- 
ation of  any  usury  law,  even  tbou^  Ql^al 
Interest  was  exacted  In  the  note  and  mort- 
gage transaction.  The  claim  Is  that  the 
usury  law  of  1S89,  which  la  embraced  In 
chapter  70,  Laws  1889,  and  which  was  In 
force  when  the  note  and  mortgage  were  ex- 
ecuted, does  not  govern  the  note  and  mort- 
gage, because,  as  Is  claimed,  the  law  of 
1890,  found  In  chapter  184,  Laws  1890. 
without  a  saving  clause,  expressly  r^iealed 
all  pre-existing  usury  laws  of  this  state. 
ItefeiTlng  to  the  defmse  wf  usury,  aa 
stated  in  the  affidavit  of  the  mortgogMr. 
counsd  for  appellant  uaea  the  followios 
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language  In  hU  brief:  "This  supposed  de- 
fense would  have  been  proper,  were  It  not 
for  such  repeal,  but  he  Is  no*  longer  per- 
mitted to  set  up  such  defense  to  his  con- 
tract made  while  the  old  usury  law  was 
In  existence."  It  Is  true  that  the  visnry 
law  of  1880  operated  to  repeal  ttie  nsory 
statute  enacted  In  1S89,  bat  the  qaestlon 
lying  In  the  badigroimd  Is  this:  Does  snch 
repeal  operate  to  extinguish  any  poialty  or 
forfeiture  which  under  tibe  old  law  had 
attached  to  a  usurious  transaction,  had. 
while  the  old  hiw  was  yet  in  force?  We 
think  this  question  la  decisively  answered 
In  the  negatlTe  by  secticoi  4767,  Comp. 
Laws,  as  follows:  "'Sbe  repeal  of  any  stat- 
nte  by  the  leglslatlTe  assembly  shall  not 
hare  the  effect  to  rdease  or  extinguish  any 
penalty,  forfeiture,  or  liability  incurred 
under  such  statute,  unless  the  repealing 
act  shall  so  expresBily  (iroTlde.  and  snch 
statute  shall  be  treated  as  still  remaining 
In  force  for  the  purpose  of  sustaining  any 
proper  actltm  or  proseeutiMt  for  the  en- 
fcrcement  of  such  penalty,  forfeiture,  or 
UabUlty."  This  sect! on  constitutes  section 
2133  of  the  Civil  Code,  and  was  enacted 
by  the  territorial  assembly  on  February  16, 
1877.  It  follows  that  such  section  has, 
under  a  provision  of  the  state  constltn- 
,  tlon,  become  incorporated  with  the  laws  of 
this  state.  Counsel  is  In  error  in  bis  claim 
that  sectlfm  4767  never  was  enacted  by  the 
territorial  l^;ialatnre.  The  repealing  act 
(section  12,  c.  184,  Laws  1690)  is  as  follows: 
"AU  acta  and  parts  of  acta  In  conflict  with 
the  provi^ns  of  this  act  are  hereby  nv 
pealed."  This  language  does  not  provide, 
expressly  or  otherwise,  tor  the  extlngnlsh- 
ment  of  penalties  or  forfeitures  which  may 
have  l>een  Incurred  under  a  former  law. 
Hence,  such  penalties  and  forfeitures,  if 
any,  are,  under  section  4767,  enforceable, 
notwittistandlng  such  repeat  The  court  so 
held  in  a  dedslon  rendered  at  this  term. 
Bank  t.  I«mke,  M  N.  W.  Rep.  919.  The 
penalty  of  tiie  law  of  1889  fi>F  usury,  which 
was  the  law  In  force  when  the  note  and 
mortgage  were  executed,  was  a  forfeiture 
of  all  Interest  "conttucted  to  be  rec^ved." 
Chapter  70,  Laws  1889.  It  follows  that  the 
afiidaTit  used  as  a  ba^  of  the  order  on- 
bodied  facts  tending  to  establlA  a  vaHd 
defense  to  the  dalm  for  interest  whldi  was 
sought  to  be  oifOrced  hy  tb»  forecOosnre 
proceeding.  The  foUowli«  authorities  are 
In  point,  and  folly  sustain  the  construction 
ve  bftve  placed  upon  seetbm  4767,  Comp. 
Unmi  U.  S.  T.  Mattiews,  S3  Fed.  Rep.  74; 
IT.  &  T.  Ulrld.  8  DUL  S82;  Com.  t.  Des- 
mond.  123  Mass.  407. 

Beferring  to  tbe  assignment  of  error  mark- 
ed "b."  oonnsel  <dalms  that  tb.e  mortgagor's 
afflda^t  Is  Insnfflolent,  and  "faUs  to  show  a 
valid  foreclosure  proceedhig,"  because  It 
faOa  to  set  out  13ie  following  facts:  "(1)  niat 
the  mortgage  contained  any  power  of  sale; 
(2)  that  the  mottgace  was  properly  aoknowl- 


edged;  <3)  that  the  mortgage  was  properly 
recorded;  (4)  that  the  title  to  the  mortgage 
showed  of  record  to  be  in  the  name  of  the 
party  for«do^ng;  (5)  that  the  first  pnUIoa- 
tion  of  the  notice  of  sate  was  made  early 
enough  to  give  time  for  the  proper  number 
of  pnUioatlons;  (6)  that  the  publication  of 
the  notloe  of  sale  was  stUI  running;  <7)  that 
no  proceeding  to  collect  the  mortgage  debt 
appeared  of  reccnrd;  (8)  that  the  estate  -  of 
the  mortgagee  has  not  been  merged  into  an 
estate  by  deed  of  record."  Hiese  objections, 
quoted  from  the  brief  of  counsel,  may  all  be 
met  and  disposed  of  adversely  to  the  appel- 
lant by  the  statement  that  the  statute  under 
the  affidavit  Is  made  does  not  require 
that  either  or  any  of  the  features  indicated 
In  the  foregoing  enumeration  of  points  BtiaE 
be  embodied  or  referred  to  in  such  affidavit. 
Hence  their  statement,  In  whole  or  in  part, 
would  hare  been  snperflnous.  If  made  in  the 
mortgagee's  affidavit  But  it  may  not  be 
amiss  to  state  here  tbAt,  aa  viewed  by  tiila 
court,  the  proceeding  under  the  proviso  of 
the  statute  in  question  cannot  be  assimilated 
to,  or  classed  with,  the  remedy  by  injunction, 
as  that  remedy  Is  administered  in  a  dvll 
action  in  an  equity  ease.  It  would  fMlow 
from  luis  that  the  rules  of  pleading,  practice, 
and  procedure  which  obtain  fn  dvll  actions  of 
an  equitable  nature  do  not  necessarily  apply 
to  this  proceeding,  nor  would  an  appeal,  in 
our  Judgment,  lie  in  this  case  from  tiie  M^er 
of  court  reforing  to  set  aside  tiie  Judge's 
order,  under  subdlvlelon  S,  f  24,  c.  120,  Laws 
1881.  The  question  of  theappealabtllty  of  the 
order  appealed  from  is  not  discussed  by  coun- 
sel, nor  shall  we  declriv^y  pass  upon  It  heri>, 
further  than  to  say  that  the  appeal  can  be 
sustained,  if  at  an,  only  as  an  appeal  from  "a 
final  order  afteoting  a  substantial  right,  made 
hi  a  spedal  proceeding.'*  Sabdivlaion  2,  |  24, 
Id. 

The  prooeedlhg  In  question  Is  certainly 
:  anomalous,  and,  so  far  as  we  hare  been  able 
to  ascertain,  is  entirely  new  and  novel,  in  the 
annals  of  statutory  law.  Our  attention  has 
been  called  to  a  case  wUc^  arose  under  the 
same  statute  In  South  Dakota,  (Bank  r. 
Smith.  44  N.  W.  Sep.  1024,)  in  whlob  the 
learned  supreme  court  of  tiiat  state  has  hdd 
adversely  to  our  views  upon  certain  inci- 
dental matters  of  practice;  but  we  fully  In- 
dorse the  views  of  the  court,  as  expressed  in 
Uie  ofdnicn  in  that  case,  aa  fbllows:  "We 
tlilnk  the  statute  contemplated  an  ex  parte 
appUoation  to  the  Judge,  and  not  a  trial  be- 
fore him.  Issnes  raised  by  counter  affidavits 
on  the  part  of  the  holder  of  the  mortgage 
might  often,  as  in  this  ease,  InTolve  tiie  very 
vitaUty  of  the  mor^iage.  or  the  ezlstenoe  of 
any  tudebtedneas  mider  it,  or  tb.e  validity  of 
a  oounterdalm  or  other  defense  claimed  by 
the  mortgagor,— Questions  which  the  parties 
interested  are  entitled  to  hare  tried  and  de- 
termlned  by  the  usual  methods  of  trial* 
wnere  the  testimony  offered  may  be  sifted, 
and  admitted  or  exiduded,  tn  whole  or  In  part. 
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under  the  established  rules  of  eTldence,  and 
where  the  witnesses  on  either  side  are  sub- 
ject to  the  test  of  cross-examination."  In  oar 
Judgment  it  will  follow  logically  from  the 
reasoning  of  the  court  in  the  case  dted  that 
the  use  of  rebutting  affidavits  upon  a  motion 
to  vacate  the  Judge's  order  is  not  contem- 
plated by  the  statute.  If  the  facts  embodied 
In  the  affidavit  made  by  the  mortgagor,  or  in 
his  behalf,  cannot  be  ooutroverted  before  the 
Judge  makes  bis  order,  we  certainly  can  see 
no  valid  reason  why  the  ocmtroveray  should 
be  opened  later,  and  after  the  foreclosure 
proceeumg  has  been  arrested.  The  entire 
scope  of  the  statute  is  to  olothe  the  proper 
Judge  of  the  district  court  with  author!^, 
at  Ma  discretion,  to  act  fully  and  finally  in 
the  premises,  and  to  take  such  action  upon  an 
ex  parte  showing.  We  do  not  wish  to  be  un- 
derstood, however,  s.%  holding  or  intimating 
that,  if  such  an  order  Is  made  improvidently, 
it  cannot  be  vacated  by  the  judge  who  made 
it,  either  upon  application  made  by  the  mortga- 
gee, or  upon  the  Judge's  own  motion;  but  we 
do  say  that  in  our  opinion  no  affidavits  can  be 
read  upon  such  appUcatlou,  tending  to  rebut 
the  showing  made  by  the  mortgagor  as  to 
bis  alleged  defense  or  counterclaim.  Such 
facts  are  not  Intended  to  be  litigated  by  such 
methods  and  such  machinery  as  are  furnished 
by  the  proviso  In  question.  This  proceeding 
originates  In,  and  Ib  limited  by,  a  proviso 
contained  in  a  single  section  of  the  statutes 
which  authorize  and  regulate  foreclosures  by 
advertisement  The  terms  of  the  proviso  are 
scanty,  and  nothing  can  be  discovered  in  Its 
language  looking  towards  any  ulterior  pro- 
ceeding to  be  built  upon  the  statute  which  is 
not  expressly  created  by  the  terms  employed 
in  the  statute.  Its  words  are  few,  and  th^ 
meaning  is  obvious.  A  ufor^agor  who  Is  a 
layman  can  eaj^ly  write  out  the  brief  affi- 
davit which  the  statute  requires  as  a  foundsr 
tion  for  an  order,  and  he  may  present  the 
same  to  the  Judge  of  the  proper  district  court, 
and  if  the  order  Is  given  the  same  may  be 
served  by  the  mortgagor  tilmself,  and  by  this 
simple  process  a  statutory  foreclosure  may 
be  arrested,  and  the  owner  of  the  mortgage 
required  to  foreclose  by  action.  If  at  alL 
Whether  so  radical  a  measure  la  expedient 
or  not,  or,  if  expedient,  whether  an  amend- 
ment should  be  made  which  would  atford 
protection  In  the  way  of  reimbursem^t  to 
mortgagees  in  cases  where  It  might  turn  out. 
In  the  action  to  foreclose,  that  the  mort- 
gagor failed  to  assert  or  failed  to  prove 
that  he  had  any  counterclaim  or  defense 
to  the  sum  sought  to  be  collected  by  the 
foreclosure  by  advertisement,  are  ques- 
tions which  appertain  wht^y  to  the  legisla- 
tive department  of  the  state  govemmoit, 
and  do  not  fall  within  the  province  of  the 
courts  to  det»mine.  The  proviso  In  ques- 
tion is  not  assailed  on  constitutional  grounds, 
and,  under  an  established  rule  of  coostruo- 
tlon,  we  have  Its  constitutionality 

accordingly.  No  doubt  exlsta  ot  the  plenary 


power  of  the  legislature  over  the  aubject- 
matter  of  foredoBures  of  mortgages  Ijy  ad- 
vertiaementf  Such  foreclosures  are  purely 
statutory  in  their  nature  and  origin.  T*m 
statute  creates  the  pioceeding,  and  detennfnea 
the  conditions  upon  which  It  may  be  had. 
Some  mortgages  cannot  be  foredoeed  by  ad- 
vertisement, and  oAers  be  upon  the 
terms  and  conditions  laid  down  In  the  stat- 
ute; and  at  present,  while  we  aturtaitn  from 
deciding  the  point,  we  are  unable  to  see  why 
it  Is  not  competent  for  the  legislature  to  de- 
clare that,  upon  a  certain  state  of  facts  be- 
ing made  to  appear  by  affidavit  to  the  satis 
factl(»i  of  llie  Judge  of  the  district  court  of 
the  proper  county,  such  judge  should  not 
have  the  discretion  to  direct  that  a  sfirea 
mortgage  shall  be  foreclosed.  In  court  par^ 
tlcularly  In  cases  where  the  mortgage  In- 
volved Is  executed  subsequently  to  the  oiact- 
ment  of  the  statute.  In  view  of  the  novel- 
ty of  the  proceeding,  and  particularly  in 
view  of  the  great  number  of  cases  In  which 
it  has  been  resorted  to  by  mortgagors  as  a 
means  of  compelling  the  foreclosure  of  tb^ 
mortgages  by  action  In  court,  we  have  been 
led  Into  a  discussion  of  some  features  of  the 
statute  which,  In  strictness,  need  not  have 
been  considered,  in  order  to  decide  this  case. 
We  have  done  so,  of  oourse,  onfy  to  aid  the 
profession  and  the  puUlo  In  ntlUsliig  a  new 
and  peculiar  remedy. 

Appellant's  counsel  attempts  to  dlstlngidsh 
the  above-entitled  case  of  Thomas  Halvor- 
son  from  the  others  npon  the  ground  that  It 
appears  in  Halvorson's  case  that  the  mort- 
gagor has  a  pturely  equitable  d^ense.  as 
against  his  mortgage,  and  one  which.  If  main- 
tained in  court,  wo\dd  operate  to  defeat  the 
mortgage  entlr^,  and  set  it  adde.  Conceding 
this  to  be  true,  the  result  must  be  the  same, 
because  It  further  am>ears  by  the  affidavit  pre- 
sented to  the  Judge  as  a  basis  for  the  order 
that  "Thomas  Halvorson  has  a  legal  counter- 
claim and  valid  d^ense  to  the  amount  dalm- 
ed  to  be  due  on  and  under  said  alleged  mort- 
gage," The  printed  notice  of  sale  forms  a  part 
of  the  affidavit,  and -from  that  it  appears  that 
there  Is  "now  due  on  said  mortgage  fiO.36  to 
said  mortgagee."  These  facts  bring  the  case 
of  Halvorson  within  the  terms  of  the  proviso, 
inasmnoh  as  they  show  that  the  mortgagor 
had  a  "valid  defense  against  the  whole  •  *  • 
of  the  amoimt  claimed  to  be  dne  on  snch 
mortgage,"  viz.  $40.36.  Tide  section  Mil. 
It  must  follow  from  the  views  already  ad- 
vanced In  tills  opinion  that  each  and  all  of 
the  orders  appealed  from  In  the  aboT««ntl- 
tied  matters  should  be  affirmed.  The  eonrt 
will  so  order.  All  concur. 


UoMILLAN  et  sL  V.  AITOHISOIf. 
(Bapreme  Court  of  North  Dakota.  Hsroh  7, 180t.> 

GCABAWTT— EVIDBNCB— IN8TEDOTIOH8 — TKBDIOT. 

1.  A  verdict  tbat  must  be  either  without  sup- 
port In  tbe  evidence,  or  contrary  to  the  Instrso- 
UoDs  of  the  oourt,  cannot  be  pennlttsd  to  stand. 
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B.  The  admisaloB  of  testimony  that  has  no 
bearlDs  apoo  the  inues  as  made  by  the  pleading 
but  wUtA,  from  Its  nakare,  would  tend  to  prejn- 
dioe  the  Jorr  sgaiost  the  party  oh]«otli>Bt  oonsti- 
tutaa  rererslble  error. 
(Syllsbns  by  the  Court) 

Appeal  ftom  district  court,  Oui  ooonty; 
Wmiain  B.  HoGonneU,  Judge. 

Action  by  John  McMillan  and  COiriatlna  Mo- 
MlTlan  agabut  John  AltcUBon.  Plaintiffs  bad 
Judgment,  and  defendant  appeals.  Beversed. 

FranotB  Soathard.  for  appellant  B^tam  h. 
Amldm,  tor  reeptmdenta. 

BA3ftTHOLOMEW,  O.  J.  To  rererBe  a 
jodgment  against  talm,  based  upon  a  verdict, 
tbe  defendant  and  appellant  aa^gns  six  er- 
rors: First,  that  the  evidence  was  insnffldent 
to  support  the  Terdlct,  specifying  wherein  it 
was  Insuffldoit;  second,  that  tiie  complaint 
did  not  state  facts  sofflcient  to  constltate  a 
cause  of  action;  third,  error  of  the  court  In 
ruling  upon  the  admission  of  evldenoe; 
fourth,  error  of  the  court  In  refusing  to  non- 
salt,  or  direct  a  verdict  for  defendant;  fifth, 
error  of  the  conrt  In  refusing  an  instmotlw 
asked  by  appellant;  and,  sixth,  tliat  tlie  ver- 
dict was  contrary  to  the  evidence  and  Instme- 
tions.  Hie  second  asslgnmait  is  not  well 
token,  and  merits  no  discussion,  beyond  what 
Is  inddental  to  the  dlqDOsitlon  of  llie  other 
assignmCTts. 

The  resp<nidesits  are  husband  and  wife,  snd 
their  complaint  alleges  that  on  and  prior  to 
April  B,  1885,  <Ae  Ober  was  Indebted  to  re- 
spondents, tw  work  and  labor  pertormed  for 
him  at  his  request,  in  the  sum  of  $400;  that 
on  said  6th  day  of  April,  1885,  and  while  said 
Indet^tedness  was  due  and  unpsld,  the  appel- 
lant, Aitchlson,  undertook  and  agreed  to  pay 
said  respondents  said  amount,  and  tliat,  as  a 
consideration  for  said  promise,  respondents 
agreed  to,  and  did,  enter  Into  the  employment 
of  appellant,  and  did  perform  valuable  serv- 
ices for  liim,  and  wtiich  were  beneficial  to 
him.  There  is  a  further  allegation  that  dur- 
ing tbe  year  1885,  and,  as  appears  from  the 
evidence,  some  months  snbseqaent  to  April 
5th,  the  appellant  "had  in  his  possesion  and 
oontroU  and  was  Indebted  to  said  Ober  In, 
a  certain  large  smn  of  money,"  and  that  le- 
spondenta  were  about  to  commence  an  ac- 
tion against  said  Ober,  and  attaiflii  ttie  money 
and  propraty  In  appellant's  hands,  and  that 
appellant  farther  pnnnlaed  and  agreed  that 
if  respondents  would  not  commence  such 
proceedings,  and  attach  said  property  in  his 
hands,  he  would  pay  respondoitB  the  debt 
owliv  them  from  s^  Ober,  and  that,  In  oon- 
flideration  of  such  promise,  respondents  did 
not  take  the  legal  steps  contemplated.  The 
answer  was.  In  substance,  a  denlaL  As  we 
read  the  instructiona,  the  Jury  were  plainly 
tcdd  that  respimdenta  could  recover  nothing 
reasm  of  this  latter  promise,  set  forth  In 
the  complaint;  and,  as  n^thw  party  complalna 
of  such  instruction.  iC  must  stand  as  the  law 
of  the  case,  and  our  InveetlgatioDs  are  oon- 


flned  to  the  first  pron^'se  slleged.  As  tills 
promise  rests  In  parol,  only.  It  Is  admitted 
that.  If  It  were  a  collateral  promise  of  guar- 
anty, it  was  void,  under  the  statute  of  frauds. 
But  it  is  claimed  that  it  was  an  original  un- 
dertaking based  upon  a  benefit  accruing  di> 
rectly  to  the  promisor. 

Section  4277,  Comp.  Laws,  reads:  **A  prom- 
ise to  answer  for  the  obligations  of  another 
In  any  of  the  following  cases  is  deemed  an 
original  obligation  of  the  promls<H',  and  need 
not  be  In  writing:  •  •  •  (3)  Where  the 
promise,  being  for  an  antecedent  obligation  of 
another,  is  made  upon  tbe  consideration  that 
the  party  receiving  It  cancels  the  antecedent 
obligation,  accepting  the  new  promise  as  a 
Butistitute  therefor,  or  upon  tbe  consideration 
that  the  party  reoelviug  it  releases  the  prop- 
erty of  anothw  from  a  levy,  or  his  person 
from  imprisonment,  under  an  execation  on 
a  Judgment  obtained  upon  the  antecedent  ob- 
ligation, or  upon  a  consideration  beneficial 
to  the  promisor,  whether  moving  from  either 
party  to  tbe  antecedent  obUgation,  or  from 
another  persrai."  In  this  case  the  antecedent 
obligation  was  not  released,  as  respondents 
subsequently  contemidated  an  action  against 
(M>er,  Neither  was  there  a  rdease  of  prop- 
erty from  any  levy,  as  no  actual  levy  was 
ever  made.  If  the  esse  falls  wtttiin  the  stat- 
ute. It  is  by  reason  of  the  final  provision,— 
"or  upon  a  consideration  beneficial  to  the 
promisor,  whether  moving  from  either  party 
to  the  antecedent  obligation,  or  from  another 
person."  This  statutory  provision,  it  will  be 
noticed,  exclndes  a  portion  of  the  broad  con- 
sideration ''of  t>enefit  or  harm  moving  be- 
tween t^e  newly-contracted  parties,"  as  laid 
down  by  Ohlef  Jnsttoe  Kent  In  Leonard  v. 
Vredenbnrg,  8  Johns.  29,  and  the  cases  that 
have  followed  that  decision,  and  oonflnee  It 
to  that  wtilch  la  beneflolal  to  the  promisor, 
but  without  regard  to  the  source  from  which 
the  benefit  moves.  The  learned  trial  court 
placed  the  case  entirely  upon  this  promise, 
and  the  charge  to  tbe  Juir  was  fall.  dear, 
and  very  fair  to  appellant  The  Jury  could 
not  have  returned  a  ver^ct  tor  respondents 
without  disregarding  lite  oonrt's  instructions, 
unless  they  found  the  promise  was  made  as 
alleged,  and  based  upon  a  oonalderation  bene- 
ficial to  the  promisor. 

It  Is  earnestly  oontoided  that  the  evidence 
does  not  warrant  a  finding  that  any  such 
promise  was  made.  The  conrt  t(dd  the  Jury 
plainly  tliat,  U  appellant  Incurred  any  Ua- 
Mllty  to  reapondenta,  "it  was  reason  of 
soma  contract  made  on  April  6.  1886."  As 
to  what  occurred  on  that  day»  Mr.  McMillan 
testified:  **Mr.  Aitddson  wanted  to  engage 
me  and  my  wife,  and  I  told  him  we  would 
not  engage  with  any  peraoa  until  we  got  a 
•ettlement  tor  the  previous  year.  He  said 
he  had  evenrthlng  In  that  place  In  Uack  and 
white.  In  hla  ovni  name,  but  lliat  Ober  was 
to  have  an  Interest,  but  If  we  would  atay  he 
would  pay  the  wages  betore  Ober  ahoold 
have  a  oeat  on  the  farm."  This,  deariy*  was 
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a  conditional  promise  only,  and  before  any 
recovery  could  be  bad  tbereca  the  ezistenoe 
at  the  Bpedfled  conditiona  must  be  alleged 
and  pxoTWL  MtB.  McMlUan  testified  as  to 
this  same  transaclton:  "I  was  present  dar- 
ing tile  Gtrnversatlon  between  my  husband  and 
Mr.  Aitcblson.  He  had  not  Intended  to  stay 
there,  unless  we  had  a  settlement,  but  Mr. 
Aitcblson  asked  him  to  stay,  and  said  that  If 
we  would  stay  he  woold  pay  us  lor  the  In- 
debtedness of  Mr.  Ober,  and  on  that  ocmdl- 
tlon  we  stayed."  This  was  on  direct  oaml- 
nation,  and.  If  unqualified,  would  support  the 
finding.  But  on  croas-examlnatlwi  she  tes- 
tified that  Edie  did  not  remembo*  exactly 
what  Mr.  Aitcblson  said;  "I  remember  that 
I  got  from  what  he  said  that  he  would  pay 
the  wages."  And  further  on:  "I  heard  him 
say  ttiat,  before  Ober  got  his  Interest  out 
of  the  farm,  he  would  pay  this  money."  Thla 
witness  Is  posttlre  about  the  conditional  prom- 
ise. The  absolute  promise  seems  to  have 
been  her  deduction  from  what  was  said.  Bat 
It  would  be  bordering  upon  the  absurd  to 
suppose  that  appellant,  at  the  same  tbne, 
and  In  reference  to  the  same  matter,  made 
both  a  poelttve  and  ooudltlimal  promise  of 
performance.  The  appellant  testified;  "I 
told  blm  [McMillan]  I  thought  he  ought  to 
bare  something,  and  that,  before  I  made 
over  anything  to  thla  Ober,  I  would  iee  that 
they  were  paid."  And  on  croae^xamlnatloB: 
"I  tcM  him  •  •  •  that  I  should  not  let 
my  countryman  snffer;  that  I  would  take 
care  that  I  made  Ober  pay  blm  before  I 
gave  him  any  title  to  the  half  section."  The 
testimony  of  thta  witness  showed  that  he 
had  a  parol  contract  with  this  man  Ober,  by 
the  terms  of  which,  nnder  certain  contingen- 
cies, he  was  to  convey  to  Ober  one  half  of 
the  farm  on  which  this  woA  was  to  be  done. 
The  evidence  of  the  two  parties  who  made 
the  agreement  shows  that  It  was  condltifmaL 
A  third  party  who  heard  It  also  testifies  to 
Its  conditional  character,  bat  nsea  language 
whldi,  U  not  subsequently  qualified,  would 
Import  a  podtlve  agreement  Nor  la  It  pos- 
sible to  avoid  giving  some  condderatl<Mi  to 
the  drenmstances  under  which  thla  agree- 
ment was  made.  It  Is  nndlepnted  that  at 
the  same  time,  and  as  a  part  of  the  same 
transaction,  appellant  employed  respond- 
ents to  work  for  him  on  the  farm  fCr  one 
year,— he  wnyrn,  for  the  som  of  $460;  McMl^ 
Ian  says,  for  the  sum  of  $38  per  month.  Ei- 
ther sum  was  the  full  ordinary  price  fOr  anch 
services  In  that  locality.  Respondents  con- 
tinued to  woiiE  for  appellant  a  portion  of 
the  succeeding  year  at  the  same  wages.  It 
Is  not  concdvable  that  a  man  of  ordinary 
business  prndence  should  unconditionally 
bind  himself  to  p^r  neariy  doable  the  ordi- 
nary wages.  Under  the  facts  and  otrcnm- 
stanees,  as  disclosed  by  the  evidence,  we  are 
clear  that,  if  the  Jury  found  that  the  posi- 
tive promise  alleged  In  the  complaint  was  In 
fact  made,  such  finding  was  without  any 
saffldent  siippwt  In  the  evidence,  under  the 


rule  announced  by  this  court  In  Poller  t.  BHc- 
vator  Co.,  2  N.  D.  220,  SO  N.  W.  Bep.  350, 
and  the  case  must  be  reversed  under  the 
first  aasIgQed  error.  If.  on  the  other  hand, 
the  Jury  returned  a  verdlot  for  respondents, 
without  finding  the  existence  of  sach  poai- 
tlre  promise,  then  the  verdict  was  contra  rv 
to  the  instructions  of  the  court,  and  the  case 
must  be  reversed  under  the  sixth  assignment. 

It  Is  proper  to  add  that  the  verdict  of  the 
Jury  may  have  beoi  somewhat  Influenced  by 
reastm  of  certain  matters  raised  under  the 
third  assiffament  One  Bruce  was  called  as 
a  witness  for  respond^ts.  He  seems  to 
have  been  the  financial  agent  of  Mr.  Ober. 
He  waa  asked  whether  or  not,  at  any  time 
during  the  summer  of  18S6,  he  received 
from  Mr.  Altohlson,  for  the  credit  of  Mr. 
Ober,  azty  mon^.  This  was  objected  to  by 
counsel  for  appellant  as  Irrelevant  and  im- 
material, and  the  objecttcn  was  overruled. 
In  answer  the  witness  said  that  In  the  smn- 
mer  of  1685  he  received  «575  from  Mr. 
Altdilson  for  the  credit  of  Mr,  Obo^  and  by 
other  qnestlons,  all  answered  against  appel- 
lant's objections,  this  fact  was  made  promi- 
nent b^re  the  Jury.  If  respondoits  were 
seeking  a  recovery  under  the  positive 
promise  set  fbrth  In  the  complaint.— and  un- 
der the  Instructions  they  could  recover  on 
no  oOier  groDndf-4t  was  oatlrBly  Immaterial 
whether  subsequent  to  such  promise  appel- 
lant paid  Ober  any  money.  He  waa  eqaally 
liable  whether  he  did  or  did  not  Soefa  fact 
had  no  posiUile  bearing  upon  the  Issues 
made  by  the  pleadings.  And  yet  the 
prejndioe  to  appellant  ot  audi  testimony, 
after  the  evidence  as  to  the  contingent 
character  of  the  promise  had  been  given. 
Is  too  evident  for  discussion.  The  admis- 
sion of  that  testimony  was  rererslUe  error. 
Jones  T.  Bacon,  (Sup.)  19  N.  T.  Bnpp,  BBS; 
Railroad  Co.  Hepner,  (Teix.  Sop.)  IS  8. 
W.  Rep.  441;  Bank  v.  Oarson,  80  N«b.  104. 
46  N.  W.  Rep.  276.  The  dlstriet  oonrt  Is 
directed  to  rerene  its  judgment  aad  graat 
a  naw  tzIaL  All  concur. 


0008B  BlVSa  BA17K  v.  OILMORB  Sk  SL* 
(Snpreme  Oonrt  of  North  Dakota.  Jan.aB,lM.» 
Amu.  noK  Osnaa  Dnrram  Nsw  Tsiiii  Ban 

OBD. 

1.  When  an  appAal  Is  taken  froB  an  order  de- 
nying a  new  trial,  and  the  moUon  for  such  new 
trial  was  heard  In  part  upon  certain  papers  and 
dooomenta,  which,  on  appeal  to  this  court,  have 
been  propurly  Identified  by  the  Judge  and  oerUfled 
by  the  elerlc  of  the  dlsmet  court,  a  motion  to 
purge  tbe  record  of  such  papers  and  dooumoDts 
for  the  reason  that  tbe  same  are  not  attthentloated 
by  any  bill  or  statement  cairnot  be  ssatalneL  Ua- 
der  section  S,  o.  ISO.  Laws  1881,  no  Ull  or  state- 
ment Is  required  to  bring  raoh  papers  and  doca- 
ments  before  the  oourt 

a.  The  »ten<«rapber*a  tnmsoript  ai  the  pro- 
ceedings had  at  the  trial,  and  Qsea  on  a  motion 
for  new  trial  for  the  purpose  of  showing  errors 
of  law  occurring  at  the  trial,  does  not  oonsmnte 
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■a  nUwDUoated  recwd,  and  b*foretbiacowiaw 
mtoir  flnron  oeonrrlng  at  the  trial  the  proceed* 
Ibk  linut  Iw  brougbt  apon  the  record  *  Mil  of 
esoeptioM  or  otatemeDt  of  tbe  eeae. 

8.  An  afOdavlb  used  upon  a  Botlon  for  a  new 
trial,  which  states  that  certain  evidence  coald  and 
wooU  be  olfered  if  a  new  trial  shoaid  be  granted, 
is  entlrelr  inanfflcient  onleas  it  aleo  states  that 
•tMb  arUenoe  la  newlr  dlacoTered,  er  foraialiea 
some  enaaa  for  aofc  Introduolnc  it  am  tiw  ftrmvt 
triaL 

(SrlUbas  Iv  the  CourU 

AhkbI  ttom  district  court,  Sto^  eonnty; 
WUUam  B.  McOonneU,  Judge. 

AetioB  b7  tlie  Goose  Blrer  Bank  agaiiiBt 
Wai  Gllmore  and  othen.  Defendnnta  bad 
judgment  by  dlrectioo  of  tbe  court,  and 
firom  an  order  dmylns  a  motion  tta  a  nsw 
trial,  plalatUT  appeala.  Affirmed. 

A.  B.  Leriaee,  for  ^pdlant  McMahon 
BroiL  and  J.  B.  BoMnMm,  for  reapmdenta. 

WALLIN.  X  In  this  action  the  verdict 
was  for  the  defendants.  Plalntifr  moved 
for  a  new  trial,  basing  ita  motion  aiwn 
"the  pleadings  in  tbe  case,  the  minutes  and 
memoranda  of  the  court,  tbe  stenograpbffl^a 
report  of  the  evidence  adduced  upon  tbe 
trial,  and  the  affidavit  of  plalntlflC's  counseL" 
The  motion  was  Initiated  by  the  service  ot 
a  notice  of  intention  stating  that  the 
"grounds  tqun  which  such  motion  would  be 
urged  are:  First.  That  the  court  erred  In 
withdrawing  said  cause  from  tbe  Jury,  and 
in  ordering  the  Jury  to  render  a  verdict  for 
tbe  defendants,  to  which  action  of  the  court 
the  plaintiff  duly  excepted  at  tbe  time. 
Seccmd.  That  if  tbe  evld^ce  adduced  and 
delivered  to  tbe  jury  on  said  trial  was  In 
fact  or  In  the  opinion  of  the  court  Insuffi- 
cient to  make  a  fair,  prima  fade  case  for 
tbe  consideration  of  tbe  Jury,  sucb  defect  of 
proof  resulted  from  the  ovntf^t  of  the 
plaintiffs^  counsel,  and  not  from  an  actual 
lack  of  evidence  to  support  said  cause  as 
set  tv  in  thB  complaint;  and  the  idaintlffs 
are  Justly  entitled  to  have  another  oppor- 
tunity to  establish  the  merits  of  their  cause 
before  a  luiy."  The  motion  was  denied, 
and  Judgment  was  entered  for  defendants 
dlsiaiialiK  tliB  action,  and  for  coats.  No  ap- 
peal is  takra  frun  tbe  Judgment,  bat  i^alnr 
tiff  appeals  to  ttla  court  from  tbe  order 
denying  the  motion  for  a  new  trial. 

TbB  Judge  of  tbe  district  court  has  by  hla 
certificate  propwiy  identified  the  papers 
mentioned  below  as  the  papers  used  on  the 
motion  for  tbe  new  trial,  and  tbe  clerk  has 
certified  such  papers  to  this  court,  under 
section  6,  e.  120^  Laws  1891,  ^vldinff  that, 
"If  flw  appeal  Is  from  an  order,  be  shall 
transmit  the  order  appealed  from,  and  the 
original  papas  used  1^  each  party  on  tbe 
application  for  the  order'  appealed  from." 
The  papen  thus  certified  up  are  tbe  follow- 
ing: Complaint;  answer;  vercUct;  Judgment; 
order  den^ng  motion  for  a  new  trial;  said 
notloe  of  intentkm;  an  affldavit  ot  plaintiff*! 
counsel,  referred  to  In  auch  notice;  a  docn- 


moKt  puiyorting  to  be  a  transcript  of  tbe 
evidence,  rulings,  exceptions,  etc.,  had  and 
taken  upon  the  trial  of  thla  action,  which 
is  cN'tifled  to  be  CMrect  by  tbe  official 
atmograidier  of  tbe  district  court,  but  not 
otbsrwlse  authenticated  as  a  true  vendon  of 
tbe  proceedlnes  bad  at  tlie  trial;  lastly,  11 
pages  of  what  purports  to  be  tbe  evidence 
of  tbe  defteidants  in  a  certain  otfaer  acttmt 
in  whldt  this  plaintiff  was  plaintiff  and 
Willow  L«ke  School  township  was  defendant 
Tbe  last  dociui«it  was  certlfled  to  be  a  true 
transcript  by  one  Frank  Ia  Wall,  who  af- 
fixes the  following  to  his  signature:  "Kx- 
Offldal  St»ioerapb».  Sbcth  Judldal  District, 
Territory  of  Dakota."  The  doeament  pur- 
porting to  be  a  transcript  of  proceedings  bad 
at  the  trial  of  this  action  emtMace4>  with 
the  testiuMMiy,  an  order  baaed  upon  the  tee- 
timony.  and  directing  a  verdict  In  favor  of 
defendants,  with  plaintUTs  exception  there- 
to. It  Is  conceded  that  no  Mil  of  exceptions 
or  statement  vt  tbe  case  was  ever  pre[)ared. 
served,  or  allowed  in  tbis  action.  In  thla 
court  the  defendants'  oonnael  subnets  a  pre- 
liminary motion  to  purge  the  record  by 
striking  therefrom  all  papem  except  the 
Judgment  roll  prop»,  L  e.  tbe  comidalnt, 
aumwex,  verdict,  jodgmeiLt,  and  order  deny- 
big  a  new  triaL  No  autboiity  la  dted  In 
8npp<wt  of  tbla  motion,  and  Ike  only  reastm 
offered  In  its  support  la  tbat  the  [MU>erB  sent 
to  thla  court  bare  not  been  onbodiea  In 
either  a  bill  or  statement,  and  benooi  aa 
counsel  agree,  are  not  authenticated  as  a 
record.  A  motion  similar  to  this  was  made 
imd  granted  la  Wood  v.  Nlasai,  2  N.  D.  26,. 
49  N.  W.  Rep.  108.  In  that  ease,  "on  ap- 
peal from  a  Juc^ment  In  favor  of  the  pkdn- 
ttff,  a  transcript  of  tbe  proceedings  bad  at 
the  trial,  embracing  tbe  evW^ce  as  ex- 
tended by  the  stenogcapbar,  waa  I9  Om 
der  of  tbe  district  court  aaaaxed  to  the 
Judgment  roll*  and  the  same  was  sent  up 
to  tills  eourt  as  a  part  of  llie  record."  Ne 
bill  or  statement  was  prepared  or  settled, 
and  tills  ooort  b^  tbat  sndi  transcript, 
though  vouched  for  by  the  court  b^ow, 
"constltnteB  no  part  of  the  Judgment  roU," 
and  hence  tbe  same  was  itridnn  from  tbe 
roU.  But  the  case  referred  to  must  be  dla- 
*^"gii^^TyHt  from  tbe  case  at  bar,  because 
the  former  was  aa  appeal  from  a  judgmoit, 
and  in  this  case  the  appeal  Is  frotn  an  order 
only,  and  the  record  la  certified  to  this  court 
imder  sectloa  fi,  c  120b  lAwa  ISBl.  TbB 
clerk  of  Ibe  court  below  seems  to  bftve.  com- 
plied with  the  mandate  of  this  statute  fully. 
An  papers  in  the  record  are  «»Hiftf4  to  aa 
bdng  used  on  the  appUcatlfflt  for  a  new 
trial,  and  tbla  la  subatantlaUy  wfaat  tbe 
statute  rettalns.  It  would  seem  qolta  clear 
that  this  court  ou^t  not  to  strike  from  its 
files  any  pi^ierB  or  leowds  i^opoly  certi- 
fied to  this  court  from  the  court  below. 
Koil^  T.  Scott.  (&  D.)  4,7  N.  W.  Rep.  28& 
Hence  Ibe  motion  to  purge  the  reo»d  must 
be  denied,  and  we  are  therefore  brought 
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to  a  constaeraUon  of  the  case  as  It  appears 
In  the  light  of  all  tlis  papers  In  tlie  record. 

In  this  court  plaintiff  has  assigned  only 
tbo  following  errors:  First,  'Hbe  court  erred 
in  withdrawing  the  case  from  the  Jury,  and 
urdezlng  a  venllct  tor  the  defendants;"  sec- 
ond. If.  as  tike  court  seemed  to  think,  there 
was  In  fact  a  deficiency  of  proof,  Uien  the 
court  erred  in  refusing  a  new  trial  to  afford 
the  plalntUf  another  opportunity  to  estab- 
lish Its  cbilm;"  third,  "the  court  erred  In 
refaalng  a  new  trial."  The  third  aaslgnnient 
of  error  cannot  be  sustained,  unless  some  le- 
gal ground  or  reason  for  granting  a  new 
trial  was  presented  to  the  trial  court. 

The  second  assignment  of  error  does  not 
purport  to  point  out  any  spedfle  error,  either 
of  law  or  Act.  which  occurred  at  tbe  trial, 
and  whidi  would  of  ItaeU  constltate  a  legal 
ground  for  a  new  trial  of  the  action.  A 
defldencT  ct  proof  offered  at  a  trial  cer- 
tainly does  not  alone  constitute  any  ground 
for  a  new  trial  enumerated  In  section 
5088,  Oomp.  Laws.  The  assignment  omits  to 
Jtate,  and  nottiing  in  tba  record  supplies 
the  omission,  if  It  could  be  supplied,  that 
any  newly-dlscorered  evidence  had  come 
to  plaintiff's  knowledge  since  the  trial;  much 
less  Is  there  any  attempt  to  excuse  ttie 
ladies  irtildi  would  hare  been  Inrolved  In 
the  nonproductlon  of  evidence  known  hj 
plalnUfl  to  exist,  and  wUdi  was  not  pro- 
duced at  the  trial.  It  follows  tiiat  the  sec- 
ond assignment  of  oror  must,  for  the  rea^ 
sons  stated,  be  overruled. 

The  first  assignment  of  error,  according 
to  the  Bt«iographer*8  transcript,  Is  predi- 
cated upon  an  alleged  ruling  of  the  district 
court  made  after  plaintiff  had  rested  Its 
case,  and  Is  based  upon  the  evidoice  ad- 
duced by  the  plaintiff.  In  order  to  review 
tills  ruling,  the  fact  Oat  the  ruling  was 
made  and  excepted  to,  together  with  ttie 
evidence  up<m^  whldi  the  evidence  was  based, 
must  be  duly  authenticated  and  brou^t 
upon  the  record  of  tUs  court  We  think 
such  authentication  has  not  been  made  in 
this  case,  like  testimony  and  nlUngs  at  ttie 
trial  are  vouched  for  only  by  a  stenog- 
rapher's certifloate.  While  It  Is  true  that 
this  c«rtUtcate  Is  transmitted  to  this  court 
as  one  of  the  papers  used  on  the  motion 
in  the  court  below,  yet  the  stenographer's 
version  of  tbs  proceedings  had  at  the  trial 
has  never  been  authenticated  by  beli^  em- 
bodied to  a  bill  or  statement  settied  on  no- 
tice, and  in  manner  and  form  as  the 
statute  directs.  The  motion  below  being  up- 
on the  minutes.  It  was  proper,  if  the  moving 
party  saw  fit  to  do  so,  to  liave  a  stenog- 
rapher's transcript  of  tlie  proceedings  be- 
fore the  court  for  reference;  but  whether 
or  not  such  transcript  is  used  upon  the  hear- 
ing the  law  contemplates  that  upon  such 
motion  all  disputed  matters  of  fact  must 
be  determined  by  the  trial  court  upon  Its 
own  recollection  of  what  occurred  at  the 
trlaL  la  this  court,  however,  we  cannot  so 


deCwmlne  disputed  facts,  and  hence  It  Is 
essoitlsl  that  an  matters  of  fact  occurring 
at  the  trial  should  be  settled  by  the  court 
below,  and  tiie  law  p(^ts  out  how  this 
shall  be  dtme.  After  Judgment  is  ent««d, 
a  un  embracing  exceptions  may  be  settled, 
under  section  fi083,  Comp.  Laws.  See,  also, 
sections  BOM,  BOM.  We  can  MSB  no  legal 
reason  why  a  Ull  or  statement  wss  not  pre- 
pared and  settled  in  this  case  after  the  mo- 
tion was  deeded.  ndB  not  having  been  done, 
we  have  no  proper  record  before  as  of  what 
occurred  at  tiie  trial,  and  hence  most  over^ 
rule  the  first  assignment  of  error. 

We  do  not  hold,  nor  do  we  intimate  tiie 
oiitoiott,  that  where  a  motion  fbr  a  new  trial 
is  based  exdnirilv^  npcm  affidavits  and  iqi- 
on  the  grounds  stated  In  the  first  four  sub- 
divisions  of  section  6068,  Oomp.  Laws,  that 
a  UU  or  statement  must  be  made  a  record 
for  use  in  this  court  Our  views  In  this  case 
have  reference  only  to  cases  arising  under 
the  last  three  subdivisions  of  said  section. 
Our  law  and  practice  relating  to  bills  of 
exception  and  statements  is  largely  drawn 
from  the  state  of  GaUfbmhi,  but  In  that 
state  appeals  firom  orders  granting  or  re- 
fusing a  new  trial  are  to  a  Class  by  them- 
s^ves.  See  Haynes,  Nevr'Trials  &  Aj/^  H 
262,  2S3.  Our  statotes  do  not  onbrace  a 
provision  similar  to  section  961  of  the  Cali- 
fornia Code  of  Ovll  Procedure,  and  hence  de- 
ddons  firomtiiat  state  are  not  to  p^t  here  as 
to  what  constitutes  the  record  on  appeals  from 
orders  granttog  or  reusing  a  new  tilaL  8eo 
Haynes,  New  Trials  A  App.  (Bd.  X884.)  p. 
78S,  I  262.  While  vre  regret  the  neceadty 
which  obliges  us  to  dispose  of  this  case  up- 
on a  question  of  practice,  yet  tiie  exlgen- 
des  of  particular  cases  cannot  sufflce  to 
Justify  this  court  in  vl<^ting  long^tab- 
llshed  roles  of  practice,  which  are  ess»11al 
to  the  regular  administration  of  law.  ^e 
order  appealed  from  is  afltrmed.  AS  concur. 


URION  NAT.  BANK  OP  08HKOSH  v.  OIUM, 
Sheriff,  et  aL 

(Sapreme  Court  of  North  Dakota.   Deo.  SS,  18BS.) 

Chjlttbl  HosTOAaB— Dksoriptioit  or  Propbbtt— 
Lux— Fkiobitt  ovbb  ATTACBiiainv- Rsnuxo. 

1.  The  descripUoD  la  a  obattel  mortgage  stated 
that  the  property  was  lituated  on  a  oertidD  see- 
tion  in  a  certain  township  and  range,  but  did  not 
name  the  county  or  Btate  within  which  sooh  sec- 
tion and  property  were  located.  The  mortgage 
was  filed  by  the  mortgagee  In  Hansom  couot^,  m 
the  then  territory  of  Dakota,  and  it  was  shown 
that  the  section  named  in  the  mortgage  was  locat- 
ed In  that  coonty,  and  that  property  oorreapond- 
iDg  with  that  deaorlbed  In  the  mortgage  waa  slta- 
Bted  thereon,  owned  by  the  mortgagor.  Held  a 
auffl^ent  descriptioD  as  against  an  attaching  cred- 
itor SB  to  such  property,  bat  not  as  to  property  not 
situated  on  such  seotion. 

2.  Where  a  creditor  attaches  parsonal  ptopw- 
ty  covered  by  a  mortgage,  between  the  ezeoution 
and  delivery  or  the  mortgage  and  the  filing  thereof, 
bis  lien  is  not  superior  to  that  of  the  mortgagee, 
under  the  statute  (section  4879)  deolaring  such 
morteage  void  as  to  creditors  nnless  filed,  wl^re 
the  oelit  for  which  he  attaches  existed  beforct  the 
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giving  ot  the  mortgage,  and  the  creditor  has  not 
altered  his  position  to  his  detriment  since  the 
mortgage  was  given,  and  before  the  tlliag  thereof. 

It  Is  nnnecessary,  to  preserve  the  lien  of  a 
chattel  mortg^,  to  renew  the  same  by  refllinff  a 
oopj  thereof,  with  a  statement,  eta,  as  required 
hj  chapter  41  of  the  I>awa  of  1890,  where  the  mort- 
gagee has  taken  possession  of  the  propertj^  before 
the  period  arrives  at  which  the  statate  requires 
the  mortgage  to  he  ao  renewed. 
(Syllabus     the  Conrt) 

Appeal  from  dtatrlct  court,  Bantom  countr; 
W.  S.  Lander,  Judge. 

ActioQ  of  replevin  bj  the  Union  National 
Bank  of  Oshkosh  against  T.  N.  Olum,  as 
slifrUr  of  Ransom  oounty,  and  another. 
There  was  Judgment  for  defendanta,  and 
plaintiff  appeals.  Rerersed.  Rehearing  re- 
fused. 

Ball  ft  Watson  and  Bourica  4t  Allen,  for 
appellant.  G.  D.  IGmexr  and  Goodwin  ft 
Van  Fdt,  for  respondrata. 

GOKLI8S,  O.  J.  TUB  ntlgatlon  pieaonto 
a  strife  for  snpremaoj  between  a  diattel 
mortgagee,  the  piwfntiif  and  appelant,  and 
an  attaching  creditor  of  the  mortgagor,  onft 
of  the  defeodants  and  respondenti.  The 
sheriff  who  made  the  attachment  and  the 
creditor  In  ivhoae  bdialf  it  was  made  ai» 
both  parties  defendant  The  nature  of  the 
actlcm  la  reptorin.  To  sostaln  It  the  plain- 
tiff most  diow  a  ralld  ohattel  mortgage,  and 
that  Its  llm  la  siqierlor  to  that  of  the  attadi^ 
nient  Tt»  mortgage  has  been  assailed  as 
Inralld  for  want  of  a  soflteiait  deeoilptlon  of 
die  mortgaged  pnqiertr.  It  was  executed  at 
Oriikoah,  in  the  state  of  Wlsoonsln,  on  prop- 
ertj  in  the  then  territory  of  Dakota.  The 
portion  of  the  mortgage  material  to  a  proper 
ooxudderatlon  of  this  point  reads  as  ftdloms: 
"The  following  described  goods,  lihattela. 
and  .propertr,  "viM.  4,000  boshds  of  wheat. 
In  ipranary  on  section  19,  town^p  184, 
range  S6;  88  horaea,  being  all  the  horses 
on  aald  section  Id;  26  bead  of  cattle,  cows, 
bulls,  steers,  heilen,  eta,  being  all  the  cattle 
<ni  said  section;  6  self-binders;  7  sulky  16- 
In.  plows,  (mskfl^  Xlylng  Dattdhman;)  2  Fly- 
ing Dutchman  gang  plows;  4  Van  Bmnt 
3-horse  seeders;  1  broadcast  Stowbrklgo 
seeder;  6  4-horse  drags;  16  set  douUf 
harness;  2  top  boggles;  1  platfiorm  wagon; 
7  doaUfr-heavy  lumber  wagons  and  racks; 
80  tons  hay;  2,000  bniihelB  oata;  and  all 
other  personal  properly  on  said  section.— an 
said  property  being  on  said  section;  also  1 
threshing  machine,  together  with  all  the 
appurtenances,"  etc  We  think  that  the 
description  ia  snffldent,  within  the  rule 
wblcli  merely  requires  that  It  should  aag- 
gest  such  inquiries  as  wUl  enable  a  third 
person  by  the  aid  thereof  to  Identfc^  the 
propeo^.  The  property,  with  an  exception 
which  will  be  referred  to  hereafter,  was 
described  as  being  situated  on  section  10, 
tovnishtp  134.  range  66.  The  mortgage  was 
filed  In  Ransom  oounty,  territory  of  Dakota, 
and  there  was  found  within  that  county  a 


description  of  land  oorrei^nding  wltb  the 
di?8oriptl<UL  in  the  chattel  mortjpige.  'We 
think  that  the  fact  that  neither  the  county 
nor  the  state  tn  whlidi  tUta  real  estate  was 
located  was  stated  In  the  mortgage  Is  nn- 
Important,  because,  under  the  law  requiring 
the  mortgage  to  be  filed  In  the  county 
where  the  property  Is  situated,  Uie  mortga- 
gee filed  it  in  Ransom  oounty,  In  the  then 
territory  of  Dakota,  and  within  ttiat  county 
It  was  dwwn  that  a  ^ece  of  land  known, 
according  to  the  goTemmmt  surrey,  as  "seo- 
tlon  19,  of  township  134,  in  range  66,**  Is 
sitnated,  and  that  iqkhi  It  was  property  an- 
swering to  tb6  dsscripttm  contained  In  ttie 
mortgage,  owned  by  the  mortgagor.  Tbere 
Is  no  evidence  that  as  to  any  of  the  dasses 
or  kinds  of  property  described  In  the  mort 
gage  there  was  any  greater  number  belong- 
ing to  that  class  than  the  number  mentioned 
In  tba  mortgage.  Without  further  discussion 
ot  this  point  or  a  review  of  Hie  authorities, 
we  ref^  to  the  extended  note  to  the  ease  of 
Barrett  t.  FIsoh,  [Iowa,  41  N.  W.  "Beff.  81(^] 
14  Amer.  St  Rep.  288,  289,  et  seq.,  as  con- 
talidng  a  oollatloa  ot  the  deolaions,  and  we 
are  satisfied  that  they  fully  sustain  our  view 
In  this  respect. 

It  was  urged  that  the  only  means  of  iden- 
tifying the  property  intended  to  be  mort- 
gaged was  by  Its  location  at  ttie  time  ct  the 
execution  of  the  mortgage,  and  that  there 
is  no  evidence  which  fixes  Its  situs  at  the 
precise  mom«it  of  the  giving  of  t3ie  securi^. 
But  It  appears  to  be  undisputed  Hiat  an  of 
the  property,  except  an  oiglne,  separator, 
and  some  plows,  were  on  this  sectton  19 
the  day  the  property  was  attached,  whkAi 
was  only  three  days  after  the  execution  of 
the  mortgage  Having  In  view  the  charac- 
ter of  the  properly,  and  the  fhot  that  ttie 
owner  thereof,  Mr.  Itorlson,  slso  owned 
this  tract  of  land,  tiiat  the  property  seems 
to  have  been  kept  there  constantly,  and 
there  being  no  proof  fliat  It  was  placed  upcm 
this  flarm  after  ttie  execution  <^  the  mort- 
gage^ we  are  clear  Qiat  there  Is  nothing  In 
this  contrition;  but,  as  to  the  engbie,  sep- 
arator, and  some  of  the  ^ws,  we  must  hold 
that  the  description  in  the  mortgage  was 
Insufilclent  It  appeared  that  they  were  not 
upon  section  19,  and  there  was  no  other 
description  of  them,  aside  from  the  Incor- 
rect statement  as  to  their  location,  suffi- 
cient to  point  out  the  property  to  a  third 
person  within  the  rule  governing  such  cases. 

The  attachment,  it  is  claimed,  was  made 
after  the  execution  but  before  the  filing  of 
the  mortgage.  Assuming  this  to  be  so,  stlU 
the  question  remains  whether  the  attach- 
ment lien  Is  superior  to  that  of  ttie  mortgage. 
That  the  lien  of  the  mortgage  was  good  as 
between  the  parties  to  It  without  the  filing 
thereof  cannot  be  qaestloned.  Tlie  attaclilng 
creditor  can  be  In  no  better  position,  unless 
by  virtue  of  the  statute.  It  provides  as  fol- 
lows: "A  mortgage  of  personal  property  Is 
void  as  against  creditors  of  the  mortgagor 
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and  nbaeqaent  parchasen  and  Incumbran- 
of  Uie  properly  In  good  i^tb.  tor  valtie, 
nnleu  Oie  orlgbud.  at  an  anth^tloated  oodt 
thereat  be  filed  by  depoaitliic  tli©  same  m 
the  ofBoe  of  the  register  of  deeds  of  the 
county  where  the  property  mortgaged,  or  any 
part  titereot  Is  at  endi  time  dtaated."  The 
tamUdUy  of  the  mortgage  la  claimed,  not  1^ 
n  nbaeqoent  pnnshaaer  or  tocumbrancer, 
hut  an  attaching  creditor,  who  attaiAeA 
fw  &  debt  contracted  before  the  glvlnK  of  the 
mortgage.  It  la  therefore  neoenary  to  deter- 
mine the  meaning  c£  the  word  "credltora"  In 
thlaatatate.  It  la  important  flut  there  ahonld 
be  kept  In  mind  a  dtetinction  between  the 
rle^t  of  a  genual  creditor  to  Insist  that  an 
unfiled  chattel  mortgage  Is  void  and  the  abil- 
ity to  enforce  this  right  While  an  miflled 
chatty  mortgage  may  be  void  as  to  a  general 
creditor*  he  cannot  avail  hlmsdf  of  the  stat- 
ute until  he  has  armed  himself  with  attach- 
ment or  execution  and  levied  on  the  proper- 
ty, or  has  hi  sixne  oUier  wi^  secured  a  Uol 
thereon.  Before  he  has  seized  the  property 
covered  by  ttie  diattel  mortgage,  or  secured 
some  Itoi  tiiiereon,  he  is  In  no  position  to  raise 
the  question  tliat  the  mortgage  Is  void  as  to 
him.  Bank  r.  Bates.  7  Sup.  OL  Bep.  67U; 
Kitchen  v.  Lowery.  (N.  *£.  App.)  27  N.  B. 
Rep.  3&7;  lliompson  v.  Van  Vechten,  27  N. 
T.  668;  Dempwy  v.  Pftuxh^er,  (Midi.)  48 
M.  W.  Bep.  466.  The  statute  does  not,  how- 
ever, require  tliat  he  should  be  armed  with 
process  or  have  a  Uen  on  the  property  to  en- 
title him  to  come  within  the  category  ot 
"creditors,*'  as  to  whMU  the  unfiled  instru- 
ment Is  a  nullity.  The  mortgage  la  not  void 
aa  to  creditors  who  have  seized  the  property, 
or  who  hold  process  under  which  they  can 
sdae  It  Ihls  Is  not  the  hmgoage  of  the  stat^ 
ute.  The  mortgage  Is  void  as  to  credltota,  and 
nothing  is  said  In  the  statute  about  the  ne- 
ceailty  ot  «  ciedltor'a  having  secured  a  Uen 
on  the  mortgaged  property.  The  fact  that 
the  creditor  cannot  assail  the  mortgage  un- 
til he  has  seized  the  property  is  of  no  mo- 
ment in  determining  whether  he  belongs  to 
the  class  of  persons  as  to  whom  the  mort- 
gage is  void.  Whether  he  belongs  to  that 
class  Is  <me  question;  whether  he  is  in  a 
position  to  derive  benefit  from  belonging  to 
that  ^iflw  is  another,  and  entirely  different 
question.  The  two  tmiulrles  are  distinct  and 
each  Is  Independent  of  the  other.  When  he 
arms  himself  with  process,  and  seizes  the 
mortgaged  property,  the  court  will  then  In- 
quire wheth^  he  is  a  "creditor,"  within  the 
meaning  of  the  atatute  wtilch  declares  void 
the  mortgage  aa  against  "creditors."  The 
facts  which  determine  this  point  are  inde- 
pendent of  the  fact  of  seizure,  and  can  derive 
no  aid  therefrom.  The  Inquli?  is  whether  he 
is  a  "creditor"  within  the  spirit  of  the  law, 
and  not  whether  he  is  a  creditor  with  process 
which  he  has  levied  on  the  property  covered 
by  the  mortgage.  If  it  were  necessary  that 
he  should  have  seized  the  property  before  he 
can  be  regarded  aa  a  creditor  within  the  stat- 


ute^ great  wrong  oould  be  dime  the  pnUie  bf 
the  withholding  of  a  chattel  mortgage  from 
record,  for  which  those  wronged  would  have 
no  redress.  After  a  chattel  mortgage  had 
been  given,  and  while  it  was  withheld  from 
record,  a  loan  mlc^t  be  made  to  the  mort- 
gagor, or  credit  ml^t  be  eztcsided  to  Urn 
on  the  Bsle  ot  pnqKrtTt  the  creditor  re- 
lying upon  the  apparent  freedom  at  the 
debtor^  property  from  hena.  All  the  harm 
that  oould  be  done  tlie  creditor  has  now  been 
consummated.  The  subsequoit  fiUng  tO.  the 
chattel  mortgage  cannot  undo  It  It  would 
be  a  gross  perversion  of  the  statute  requi^ 
ing  chattel  mortgages  to  be  filed  to  assert 
that  the  rii^t  of  this  creditor  snooesBfulIr 
to  attack  the  unfiled  mortgage  depmds  co 
his  seizing  the  property  under  process  before 
tlie  mort^ige  Is  filed;  fliat  until  that  he 
cannot  be  considered  a  creditor  as  to  whom 
the  mortgage  la  yiM.  It  la  true  ttiat  he  most 
sdse  the  property  before  he  can  raise  the 
point  but  he  need  not  s^ze  it  before  the  fai- 
stromant  is  filed.  Whatever  he  does  wiSat  it 
whether  before  or  after  the  filing  of  the 
mortgage,  he  Is  then  In  a  position  to  urge 
that  he  was  >befi»e  the  mortgage  was  filed  a 
"creditor,"  within  the  meaning  of  the  statota. 
Strong  authority  exists  to  support  this  propo- 
sttion,  ^t  the  fact  of  a  levy  undor  process 
does  not  enter  Into  the  queatioa  irtiether  the 
creditor  is  <me  whom  It  was  the  purpose  of 
the  law  to  protect  as  against  unfiled  cha.ttel 
mortgagea  Thompson  v.  Van  Vechten,  27 
N.  T.  668.  In  this  case  the  court  say:  "But, 
when  they  [auditors]  iffesent  themselves 
with  their  prooees,  th^  may,  I  tlilnk,  go 
bade  to  the  origin  of  their  debt  and  •how, 
if  they  can,  that  wbem  it  was  ooutraoted, 
the  Incumbrance  with  which  they  are  now 
confronted  existed,  and  was  kept  secret  by 
being  withheld  from  the  proper  office."  Sec. 
also^  Fearey  v.  Onmmlngs.  41  Uloh.  376, 1  N. 
W.  Bep.  M6;  Bank  v.  Bates,  120  U.  8.  656. 
662,  7  Sup.  at  Bep.  679.  If  the  word  "ored- 
Itws"  is  to  luve  its  widest  signlflcsnoe.  thee 
no  chatty  mortgage  can  ever  be  vaBd  as 
agatnst  the  creditors  of  the  mortgager  un- 
less It  is  filed  simultaneously  with  its  exe- 
cution. If,  when  the  mortgagee  hurriea  to 
the  proper  office  to  file  his  security,  he  is  to 
be  deprived  of  its  protection  because  a  cred- 
itor, Interme^te  Its  execution  and  its  filing, 
has  seised  the  mortgaged  property  under 
attachment  It  must  be  because  the  creditor 
80  seizing  it  is  a  "creditor,"  within  the  mean- 
ing of  the  statute.  He  Is  not  such  because  he 
has  seized  the  propnty  before  the  filing  of 
the  mortgage.  This  element  u  we  have 
seen,  is  entirely  unimportant  Th»  tact  ot 
levy  prior  to  the  filing  of  the  mortgage  has 
no  bearing  upon  the  question  whether  he  is 
such  a  creditor  as  the  statute  protect*.  We 
must  therefore  eliminate  this  element  from 
our  consideration.  He  would  be  a  ^aredltor 
within  the  law  Just  the  same  although  be 
should  not  secure  a  levy  on  the  property  un- 
til after  the  flUng  of  the  mortgage.  If,  then. 


Digitized  by 


UNION  NAT.  BANK  v.  OIUU. 


1087 


die  mortgige  Is  Totd  as  to  Um  wlMan  he  eelces 
It  fire  [uliiatee  after  the  exeoodom  and  before 
tbe  filing  of  tbe  mortgage.  It  la  Toid  aa  to 
fatm  without  each  preTious  aeksan.  He  may 
aelae  the  property  after  tbe  mortgage  to  filed, 
and  th&k  Insist  tbat  be  la  a  *^eredltor,"  wltUn 
<be  law.  Just  as  fully  aa  whok  tbe  aetenre  is 
made  btfora  tbe  flllng  ot  tb»  tnatnimait 
Ttrnt  tbe  Ikot  irtietlier  fbe  aetenre  Is  w  la 
not  before  the  flllng  of  tbe  mortgage  la  of  no 
ihoment  In  determining  whether  tbe  panon  Is 
a  oredltor  wltbln  ttke  law  la  made  aroansit 
from  tbe  alienee  of  the  law  aa  to  this  fact.  In 
Gomneotlon  with  the  Injuatice  and  absurdity 
of  swflL  an  bkterpretatkm  of  the  law.  If  tbe 
date  of  aeixaxe  la  poatrolUng,  a  oredltor 
whose  tlalm  antedates  the  execution  of  tbe 
mortgage,  and  who  therefore  extmded  no 
credit  while  the  mortgage  waa  withheld  from 
record,  oonld  deatroy  a  mortgage  filed  one 
minute  attex  the  exeoation  thraeof  by.  seising 
the  mortgaged  prc^a:^  after  the  mortgage 
bad  beat  deUT«»d,  bnt  before  it  oould  be 
filed,  no  matter  how  great  the  dUlgenoe  of 
the  mortgagee  In  filing  it,  and  despite  the 
Cact  that  he  parted  with  value  on  the  secu- 
rity of  the  mortgage;  and,  on  the  other  hand, 
a  creditor  who  had  trusted  the  mortgagor 
after  tbe  execution  and  dellTery  of  tbe  un- 
filed mortgage,  raying  on  the  apparent  free- 
dom of  the  property  from  liou,  would  lose 
all  right  to  protection  by  the  sabseqoent  fil- 
ing of  the  mortgage,  altboui^  not  filed  until 
after  the  expiration  of  a  year  pertiapa,  pro- 
Tided  it  wore  filed  before  such  creditor  diould 
aeixe  the  property.  The  language  of  tbe  stat- 
ute is  not  that  the  mortgage  ia  void  aa 
against  oredltors  "until"  It  is  filed.  This 
would  warrant  the  oonatmction  that  the  ^p- 
erty  oould  be  seized  1^  creditors  and  the 
mortgage  Ignored  mitO  It  bad  been  filed.  Hie 
statute  makes  tbe  mortgage  Told  "unleas"  it 
Is  filed.  This  indicates  a  purj^ose  to  fix  the 
rights  of  tliose  wlio  In  the  future  Shall  deal 
with  the  owner  on  the  faith  that  the  prop- 
erty la  unincumbered.  Aa  to  those  persons 
It  is  not  merely  void  until  it  is  filed;  it  is 
Toid  for  all  time,— Toid  Just  the  same  whether 
they  seize  the  property  before  or  after  the 
mortgage  Is  filed.  We  bare  seen  that  tbe 
word  "oredltors"  cannot  have  Ita  broadeat 
dgnifioance  in  thla  statute.  No  court  haa  pre- 
tended to  bold  that  the  mere  fact  that  the 
person  was  a  creditor  during  the  Interval 
between  the  execution  and  filing  of  the  mort- 
gage would  entitle  him  to  claim  the  benefit 
of  tbe  act.  It  Is  unjustiflable  to  place  upon 
the  statute  the  construction  limiting  the  mean 
ing  of  this  word  to  those  who  have  actually 
seized  the  property  before  the  mortgage  Is 
filed.  It  would  not  be  iu  harmony  with  the 
spirit  of  tbe  law.  It  would  defeat  its  purpotte, 
which  is  protection  to  those  wlio  act  la  Ig- 
nornoce  of  the  unfiled  security,  by  taking  that 
protection  from  those  who,  having  dealt  with 
the  mortgagor  after  the  execution  and  before 
the  filing  of  tbe  mortgage  on  the  theory  that 
tbe  property  was  unincumbered,  should  fall 


to  sdse  tile  property  before  die  mort;:age 
Sh(mld  be  filed;  and,  on  die  odier  hand,  it 
would  extend  the  protection  of  the  statute  to 
duse  wbo  bays  no  dalm  to  its  protecttm  be- 
cause they  did  not  act  after  its  execution, 
but  before,— who  have  not  been  prejudiced 
in  die  leut  by  Its  bt/tng  Irapt  from  record; 
It  wonld  eztoid  to  dda  class  protaelon  Shoald 
such  creditors  levy  up<m  the  mortgaged  prop- 
erty before  the  fllbig  of  tbe  security.  Ws 
cannot  give  tbe  wotd  "ccedltors"  In  dils  stat- 
uto  its  broad,  oompreheniive  meaning;  nei- 
ther can  we  attach  a  qnallflcadoa  whl<di  leads 
to  sueb  absnnl,  unjost  resiflts,  wlilch  vnns 
oountsr  to  die  manifest  pirikiy  oC  ibs  law.  In 
what  light,  tben,  afaonld  this  word  be  Inter- 
preted? Hie  answer  seems  obvious.  We 
must  look  to  the  purpose  of  the  law.  We 
find  It  Is  a  law  designated  to  protect  those 
who  deal  wtdi  the  owner  of  mmtgaged  prop- 
erty  under  droumstanoes  Indicating  diat  they 
relied  on  the  freedom  of  the  property  from 
Inomntnanoas,  becanse  fbers  was  no  record 
thereof.  Its  poUcr  as  to  sucti  penons  Is  to 
protect  them  sgatost  all  secret  cbat^  mort- 
gage Uena  To  bring  tbrauelves  wlddn  the 
spirit  of  the  law,  they  must  show  diat  soOh 
mortgage  existed  and  was  miflled  vben  they 
dealt  with  the  owner  of  the  property.  Tbla 
statute  Intenda  to  protect  oedltors  In  the 
same  spirit,  and  In  only  the  same  aplrit.  in 
which  it  protects  snbseqneiit  parchaBers  and 
raortgageea.  Purchasers  and  tncombranoets, 
to  be  oidtled  to  pxotectkm,  most  be  pur- 
cbasers  and  Inoumbranoers  In  good  fSltb  for 
value:  Section  437^  Oomp.  lAws.  Whetber 
those  words  *in  good  faldi  for  value"  are 
used  in  such  a  statute  Is  unimportant  They 
are  often  bitetpolated  Into  snob  a  law  bf  oon- 
struotlon  beoause  of  Its  obvions  poDoy.  Now, 
it  Is  well  eetaUished  that  one  who  purofassee 
or  takes  security  for  an  antecedent  debt  is 
not  entided  to  tbe  i»vtectlon  of  sucb  a  stat- 
ute. The  reason  la  that  he  liaa  not  altered 
blB  position  to  bis  detrimmt  on  the  strengdi 
of  the  apparent  freedom  of  the  property  from 
mcumbraiioe.  Tbe  cases  iare  unanimous  aa 
this  pclnt  Bank  v.  Bates,  120  U.  S.  SBtt.  7 
Sup.  Ct  Rep.  679;  Button  v.  Radibone,  San) 
&  Co.,  (N.  Y.  App.)  27  N.  B.  Rep.  206;  Gas- 
sidy  V.  Harrelson.  (Colo.  App.)  29  Pac;  Bep. 
525,  and  authorities  there  dted. 

Again,  notice  of  the  unfiled  chattel  mort- 
gage destroys  bis  rif^t  to  protection.  Tbs 
reason  la  tbat  he  haa  not  altwed  his  posi< 
tlon  to  his  detriment  relying  on  the  ap- 
parent freedom  of  the  proper^  from  in- 
cumbrance. He  knows  that  It  Is  toctun- 
bered.  Why  should  not  the  word  "credit- 
ors" be  Interpreted  in  tbe  light  of  this  same 
policy  of  the  law?  Why  should  general 
creditors  .receive  unreasonable  protection, 
on  the  one  hand,  or  be  denied  reasonable 
protection,  on  the  other  hand?  Why  ahould 
they  be  more  favored  than  creditois  who 
have  taken  security  on  Ibe  property?  It 
Is  no  answer  to  say  that  the  words  "in 
good  faith  tw  value"  do  not  relate  to  lbs 
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word  "creditor."  They  would  be  meaning- 
less If  they  did.  When  they  refer  to  a 
mortgagee,  they  mean  the  parting  of  value 
on  the  strength  of  the  secoilty  without  no- 
tice. But  It  would  be  idle  to  talk  abont 
a  credltOT  "In  good  faith  for  value,"  except 
to  indicate  that  he  had  a  bona  flde  claim 
against  the  debtor.  These  words  would  not 
mean  tbat  the  creditor  had  extended  the 
credit  relying  on  tlie  silence  at  the  record 
as  to  the  existence  of  a  diattel  mortgage. 
It  is  true  that  language  might  have  been 
employed  In  the  statute  wlilch  would  have 
expressly  Indicated  what  this  court  regards 
as  the  purpose  of  the  statute.  But  the  act 
then  would  not  have  shown  more  clearly 
what  was  Its  object  Its  policy  is  protec- 
tion, and  we  know  that  the  lawmaking 
power  had  no  thought  of  protecting  those 
who  did  not  need  protection,— those  who 
had  not  changed  their  positiott  to  their  dis- 
advantage because  of  the  ftillnre  to  file 
the  security.  The  word  "subsequent,'*  as 
applied  to  purchasers  and  Incumbrancers, 
does  not  rdate  to  creditors.  But  this  gives 
no  warrant  to  the  inference  that  all  cred- 
itors, existing  aa  well  as  subsequent,  were 
Intended  to  be  protected.  It  would  have 
defeated  In  part  the  policy  of  the  law  had 
only  subsequent  creditors  been  Included  In 
tbe  statnte.  It  would  have  cut  ofF  from  the 
protection  of  the  law  those  existing  cred- 
itors who,  while  the  default  In  fillip  the 
mortgage  continued,  should  alter  their  posi- 
tion to  their  detriment,  as  by  releasing 
security,  or  by  ext^dli^  the  time  of  pay- 
ment The  language  of  the  court  In  Brown 
T.  Brabb,  97  Mloh  17.  84  N.  W.  Rep.  408, 
on  this  point  meets  our  approval.  Bald  the 
court:  **To  my  mind  the  reason  why  the 
word  'snbsequoit'  was  not  Inserted  In  thd 
statute  before  the  word  'creditors'  was  to 
meet  Just  that  contingency  where  an  ex- 
isting creditor  ml^^t  suffer  injury  by  rely- 
ing upon  the  apparent  situation,  and  so  be 
damnified  br  postponing  action,  or  extend- 
ing the  time  of  credit  already  given,  or  pos- 
sibly in  some  other  manner."  Unless  we 
Interpret  Ute  word  "creditors"  In  the  light 
of  ths  spirit  of  tbe  statute  as  applicable  to 
purchasers  and  mortgagees,  we  will  ulti- 
mately find  onrselves  involved  In  the  most 
absurd  distinctiona  One  who  takes  a  second 
mortgage  to  secure  an  existing  debt  is  not 
entitled  to  protection  as  against  a  prior  un- 
filed mortgage  of  which  he  had  no  notice, 
although  he  puts  his  mortgage  on  file  be- 
fore the  first  mortgage  Is  filed;  but,  If  tbe 
same  creditor  will  refuse  to  accept  what 
would  seem  to  be  a  good  security,  he  may, 
by  suing  upon  his  debt,  and  by  levying 
upon  the  property  before  the  mortgage  la 
filed,  secure  a  Uen  wliich  wQl  be  paramount 
to  that  ef  tbe  mortgage,  nils  result  ]b  In- 
evitable unless  we  look  at  ttie  spirit  of  tbe 
law  in  ooQStrulng  the  word  *^creditor8." 

Again,  a  subsequcait  mortgagee  for  present 
value  is  not  protected  If  he  has  notice  of  the 


existence  of  tiie  unfiled  mortgage  when  he 
takes  his  security  and  extoida  the  credit;  but 
if  he  will  lend  on  the  general  credit  of  tbe 
mortgagor,  and  refuse  the  proffered  secu- 
tltft  he  may,  tt  Is  ocmtoided,  by  suing  on  his 
claim,  and  attaching  the  mortgaged  prop- 
erty before  the  filing  of  the  mortgage,  ob- 
tain a  superior  ilen.  Some  of  the  courts 
seem  to  hold  that  notice  of  the  diattd  mort- 
gage at  tbe  time  of  the  making  of  the  seizure 
will  defeat  the  creditor's  rlj^t  to  assail  It 
as  void.  But  w"hy  should  this  notice  work 
to  his  prejudice  if  he  gave  credit  wlille  the 
mortgage  was  withheld  from  record?  Tte 
criticism  on  this  doctrine  In  Gro<rici  v. 
Stuart,  7  Fed.  R^.  800-803,  meets  our  ap- 
provaL  Bald  the  court:  **One  who  gives 
credit  to  a  merdumt  In  tbe  open  and  ex- 
dUidve  possession  of  a  stock  of  merchandise 
upon  which  there  is  no  recorded  Uen  lias 
a  right  to  assume  that  he  Is  dealing  with 
tbe  owner  of  such  stock,  and  to  rely  upon 
sndi  ownership  In  extending  credit  If  be 
to  to  be  affected  by  any  secret  Uen  upon 
such  stock  whldi  may  be  recorded  before 
he  secures  a  Uen  by  levy  or  otherwise.  It 
will  generally  happen  ttiat  the  firat  notice 
to  falm  upon  which  he  can  make  an  affidavit 
for  attachment  will  he  the  recording  of  the 
Uen,  80  that  the  drcnmstance  that  gives 
him  the  right  cuts  off  the  remedy."  Hie 
absence  of  any  express  quaUflcation  of  the 
word  "creditors"  is  not  significant  of  an 
Intent  to  use  ttiat  word  In  Its  broadest 
sense,  unUmlted  by  the  spirit  of  the  statute 
It  lias  frequently  been  held  that  a  registra- 
tion or  a  recording  law  affords  no  protec- 
tion to  purchasers  or  mortgagees  who  take 
with  notice  of  the  unfiled  or  unrecorded  in- 
strument or  who  part  with  no  value  on 
the  strength  of  the  silence  of  the  record, 
although  there  Is  nothing  In  the  statute  to 
qualify  the  words  "purchasers  or  mort- 
gagees;" such  as  the  phrases  *in  good 
faith,"  or  "for  value,"  or  "without  notice^** 
The  manifest  spirit  of  the  law  makes  the 
employment  of  any  such  language  unneo- 
essary.  .  Allen  v.  McGalla.  25  Iowa,  464;  Le 
Neve  V.  Le  Neve,  2  Lend.  Caa.  Bq.  182- 
184,  and  cases  In  note;  Tolbert  v.  Horton, 
(Mhm.)  18  N.  W.  Rep.  647,  650;  Dyer  v. 
Thorstad,  (Minn.)  29  N.  W.  Rep.  345.  The 
only  interpretation  which  can  be  placed  on 
the  word  "creditors"  to  prevent  dedsloos 
which  will  give  to  general  creditors  pro- 
tection when  morally  they  are  not  entitled 
to  It,  and  withhold  that  protection  when 
in  Justice  It  should  be  extended  to  them,— 
the  only  construction  which  wlU  give  to 
them  the  same  measure  of  protection,  and 
no  more,  as  is  accorded  to  creditors  who 
take  security  on  the  property,— Is  the  con- 
struction wUch  regards  the  general  cred- 
itor as  standing,  for  the  purposes  of  this 
statute,  in  Just  the  same  posltitni  he  would 
have  occupied  had  he  takoi  security  ^en 
his  debt  was  Incurred,  or  his  portion  was 
altered  to  his  detriment,  with  tbe  dngle 
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exeeptlim,  of  connai  that  he  cannot  be  re- 
garded aa  standing  In  that  position  when 
his  debt  waa  Incurred  before  the  unfiled 
mortgage  was  given.  In  snch  a  case^  hav- 
ing no  lien,  aa  he  would  have  had  had  he 
takea  aecurlty,  he  can  claim  no  priority  of 
Uen  by  vlrtne  of  a  prior  mortgage:  and, 
having  tmsted  the  debtor  before  any  de- 
faalt  In  filing  the  nibsegoent  mortgage  ex- 
isted, he  baa  no  claim  to  protection  as  a 
creditor.  If  subsequentiiy,  while  tb.e  mort- 
gage Is  withheld  from  record,  snch  cred- 
itor, without  notice  thereof,  alters  his  post- 
tlOB  to  his  disadvantage,  he  Is  entitled  to 
protection  If  he  would  have  been  entitled 
to  protectkm  bad  be  then  taken  a  mort- 
gage on  the  pnqi^erty.  Knowledge  of  the 
unfiled  mortgage  possessed  by  the  general 
creditor  when  he  changes  his  position  to 
his  detrlmoit  should  be  as  ffttal  to  his  right 
to  protection  as  it  would  be  had  he  taken 
a  mortgage  on  the  property  with  such 
knowledge.  A  lien  under  attachment  ahonld 
be  regarded  as  conferring  no  greater  rights 
under  the  same  drcmnatsncea  tlian  a  iiiok 
under  a  mortgage. 

The  construction  which  has  untformly  been 
placed  upon  the  word  "creditors"  In  statutes 
providing  for  the  refiling  of  chattel  mort- 
gages is  In  the  direction  of  the  interpretation 
which  meets  our  approval  in  this  case.  Al- 
though the  word  "creditors"  is  used  without 
qualification,  and  the  mortgage  declared  void 
as  to  them  when  not  re  filed  within  a  certain 
period,  the  courts  have  invariably  held  that 
one  who  s^zed  the  property  before  the  de- 
fault occurred  could  not,  after  the  default, 
be  regarded  as  a  creditor  within  such  a 
statute,  although  he  was  in  fact  a  creditor. 
Lowe  v.  Wing.  56  Wis.  83, 13  N.  W.  Rep.  892; 
Case  V.  Oonroe,  13  Wis.  498;  Edson  v.  New- 
eU.  14  Minn.  228,  (GIL  167;>  Oorbln  v.  Kin- 
cald,  33  Kan.  652.  7  Pac  Rep.  14fi;  Prank 
V.  Playter,  78  Mo.  672;  Howard  v.  Bank, 
(Kan.)  24  Pac.  Rep.  983;  Ullman  t.  Duncan, 
(W1&)  47  N.  W.  Rep.  266.  See  language  of 
court  In  Swlggett  v.  Dodson,  (Kan.)  17  Pac. 
R^.  6Mr-fi98.  We  find  express  authority  for 
or  In  support  of  our  views  in  Brown  v. 
Brabb,  (Mich.)  34  N.  W.  Rep.  403;  Oripppn 
T.  Jacobson.  56  Mich.  386,  23  N.  W.  Rep.  56; 
Walte  V.  Mathews,  60  Mich.  892,  IS  N.  W. 
Rep.  524;  Fearey  v.  Onmmings,  41  Mich. 
376,  1  N.  W.  Rep.  946;  Dyer  v.  Thorstad, 
(Minn.)  29  N.  W.  Rep.  345;  Thompson  v. 
Van  Vechteji.  27  N.  T.  568;  Argall  v.  Sey- 
mour, 48  Fed.  Rep.  548;  Root  v.  Hart,  (Mich.) 
29  N.  W.  Rep.  29;  Cutler  v.  Steel'!,  Ollch.) 
48  N.  W.  Rep.  631.  In  Brown  t.  Brabb. 
(Mich.)  34  N.  W.  Rep.  403,  the  court  say: 
"The  language  of  the  statute  coutnlua  no 
quallflcatlons  as  to  the  time  the  mnlltors 
become  8u<^  It  does  not  say  that  t^c  un- 
filed mortgage  shall  be  void  as  to  siibse-inent 
creditors,  and  this  has  led  aome  courts  1o 
hold  that  It  is  void  as  to  all  creditors.  But  a 
qualification  Is  plainly  Implied  from  the  lan- 
guage of  tho  whole  section,  ccmsidered  with 


reference  to  the  object  of  the  law.  It  must 
be  remembered  that  the  filing  Is  dedgned  to 
take  the  place  of  the  dellveiy  of  ths  prop- 
erly. The  object  of  the  law  Is  to  protect 
persona  dealii^E  upon  credit  with  one  who  la 
in  possesion  of  personal  property  as  tho 
ostensible  owner,  upon  the  rdlance  of  such 
ownmhlp,  from  secret  conveyances  by  which 
he  is  enabled  to  obtain  a  fictitious  credit  to 
which  he  would  not  be  entitled  If  the  true 
situation  were  known.  Until  snch  secret  con- 
veyance la  ^ven.  the  law  has  no  force.  There 
Is  nothing  for  its  provldons  to  operate  upon, 
and  the  creditor  has  the  protection  of  the  oi^ 
dlnary  remedies  for  the  enftncement  of  his 
demands.  These  are  not  enlarged  by  the 
statute,  and  no  new  rights  or  remedies  are 
confmed  upon  the  creditor.  To  him  it 
makes  no  dUterraice  whether  tbe  debtor  sells, 
mortgages,  or  gives  away  his  property,  eAfher 
secretly  or  openly,  unless  it  is  done  with  in- 
t^t  to  defraud  him.  His  remedy  to  reach 
the  property  conveyed  depends  entirely  upon 
the  fraudulent  character  and  Intent  with 
which  the  debtor  has  conveyed  It  awigr.  As 
to  him,  the  debtor  may  secure  another  person 
by  delivering  the  property  to  him,  followed 
by  a  continued  change  of  possession,  in  which 
case  he  would  not  be  likely  to  extend  any 
further  credit  But  suppose,  instead,  his 
debtor  gives  a  mortgage  in  good  faith,  to 
secure  an  honest  debt,  to  another  creditor, 
or  for  a  present  ciHuideratton,  for  a  loan  of 
money;  there  is  nothing  In  the  quality  of 
these  acts  by  which  he  is  injured.  There  Is 
no  legal  wrong  d<me  him;  nor  Is  there  any 
legal  wrong  done  him  If  the  mortgage  Is  k^t 
secret  or  unfiled,  unless  he  has  tbereby  been 
led  to  extend  new  credit  or  further  time,  <»r 
has  been  led  to  abstain  from  taking  action  to 
collect  his  debt,  in  Ignorance  of  the  real  situ 
ation.  It  would  seem  unreasonable  that 
without  extending  any  new  credit,  or  other- 
wise suffering  loss  on  account  of  the  mort- 
gage being  kept  from  the  files,  or  bdng  filed 
in  a  wrong  place,  he  could  be  permitted  to 
say  that  the  mortgage  is  void  as  to  him,  and 
tluit  he  would  attach  the  property,  and  de- 
prive the  owner  of  his  security,  rimply  be- 
cause he  had  failed  to  comp^  with  the 
law.  He  has  not  been  led  to  do  or 
to  omit  doing  anything  upon  the  strength 
of  nich  noncompliance  with  the  statute. 
And  herein  Ues  the  difference  between  his 
OBSa  and  the  innocent  purchaser  or  incum- 
brancer under  Ibe  recording  laws  These 
protect  subsequMit  purchasers  and  incum- 
brancers in  good  faith,  who  have  been 
led  to  rely  ujwn  the  record  title.  To  ray 
mind  the  reason  why  the  word  'subse- 
quent' was  not  Inserted  in  the  statute  be- 
fore the  word  'creditors'  was  to  meet  Just 
that  contingency  where  an  existing  creditor 
might  suffer  an  Injury  by  relying  upon  the 
apparent  situation,  and  so  be  damnified  by 
postponing  actltm,  or  extending  time  of  credit 
already  given,  or  possibly  in  some  other 
manner."  In  ISiompson  v.  Van  Yechten,  27 
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H.  T.  568,  the  eoort  mj:  "But.  when  Owy 
(creditors]  presmt  themselreB  fiitli  tbdr 
process,  Oiej  may,  I  think,  go  bade  to  the 
•wlgla  at  Ibeta  debt,  and  d»w,  if  tb^  can, 
that,  when  It  was  contracted,  the  taenia- 
brance  with  which  they  are  new  confronted 
existed,  and  was  kept  secret  by  being  with- 
held from  the  propo:  office."  KltdM 
Lowery,  (N.  T.  App.)  27  N.  B.  Rep.  857.  fibe 
•coTirt  say  of  certain  unfiled  chattel  mortgages: 
miey  may  be  void  as  to  creditors,  for  Ibe 
reason  that  they  were  not  filed  at  the  time 
-the  credit  was  f^ven.** 

To  som  up  our  tIcwb  as  to  Uie  proiter  oan- 
•BtFDCtlon  to  be  gtven  tlie  word  "eredtton" 
in  this  aeKtnte,  we  say  tiiat  the  word  mnt 
-have  some  reatrleUon  idaeed  upon  its  bnad 
meaning  to  prerait  the  mat  absurd  conse- 
quenoes;  that  thrae  Is  nofldng  In  tiw  lan- 
«aace  or  spirit  of  the  law  which  will  warrant 
tlie  Tlew  tbat  the  right  to  assaU  an  unfiled 
mortgage  depends  enttniy  npon  the  fact 
wlietliw  Ite  Brisna  of  tin  mortMed  piop- 
«rty  does  or  does  not  antedate  tlie  flllns  at 
•the  mortgage.  Soch  a  constmettoii  would 
resolt  In  ertmdlng  piotectioa  when  it  oogbt 
«xit  to  bo  oxtHided,  and  tn  vtOiholdlng  It 
when  the  creditor  has  a  moral  right  to  dalm 
it.  As  the  word  most  hare  some  limitation 
idaced  iqpoo  Its  meaning,  the  only  aoond  Um- 
Itailoa  is  ono  vAidt  mates  the  iBrtatirte  hat^ 
moniooB  In  all  ita  proTMons,  wMdi  does  not 
nmeaaoBably  discriminate  eltiwr  In  fxrwe  of 
■or  against  general  creditors,  but  places  them 
nnder  the  same  protectton  accorded  to  in- 
cnndirancerB.  OratRtnlr  It  is  nnJnstUlaUle  to 
.give  the  general  creditor  better  protection 
onder  this  statote  than  the  creditor  with  se- 
■curlty  on  the  rery  property  eralwaoed  In  the 
unfiled  mortgaga.  Tliere  Is  nothing  In  the 
words  or  poUcy  of  the  law  whidi  lends 
^MHintwwiww^  to  a  distinction  so  anomalous. 
We  therefore  hold  that,  as  the  debt  for 
which  the  attaching  creditor  seised  the 
proper^  was  a  debt  eontracted  before  the 
execution  and  delivery  of  the  mortgage,  and 
while,  therefore,  there  was  no  default  in  fll- 
teg  It,  and,  as  It  doee  not  appear  ttiat  the 
creditor,  after  the  glrlng  of  the  mortgag» 
and  tMfore  it  was  filed.  In  any  manner 
altered  his  poeltlon  to  his  detriment,  the 
mortgage  Hen  is  paianunmt,  even  aaaoming 
tiut  a  TSlld  leTy  was  made  before  the  mort- 
gage was  filed. 

It  li  next  urged  that  the  plaintiff  Is  not 
entitled  to  judgment  for  a  deBrery  of  tiie 
property,  beeaoae^  as  It  is  contended,  Us 
ocoe  valid  lien  bos  been  lost  by  his  failure 
to  roKW  the  mortgage  by  refiling  a  copy  of 
the  same,  together  with  a  statement  of  the 
amoont  due,  as  required  by  chapter  41  of 
the  Laws  of  1890.  This  is  a  most  peculiar 
law.  It  has  certainly  not  answered  its  por^ 
poec  If  the  object  of  ita  enactment  was  to 
settle  controTersies  with  respei^  to  the  mean- 
ing of  the  then  existing  laws  regniatlng  that 
subJecL  It  proTldes  ss  follows:  'l^t  a 
mortgage  of  personal  property  shall,  unless 


duly  renewed  as  prorldad  in  seetton  2  of  this 
aot,  ceaae  to  be  raUd  as  against  the  orig- 
inal mortgagee  and  mortgagor,  bis  hdra  or 
■srigaa,  and  against  any  attach  tug  or  execo- 
tion  creditor  of  the  mortgagor,  or  any  aob- 
aeqaent  pnrahaaer  or  mortgagw  of  the  prop- 
arty.  In  good  faldi,  whether  the  Htle  of  snxfli 
parckaser  aball  vest,  ac  tbm  Ilea  of  sBob 
creditor  or  mortgagae  lAiall  attach,  prior  or 
snbsoqnopt  to  the  ecplratlan  of  the  three- 
year  period  or  pedods  in  section  2  of  this 
act  maitkmed.  Sec.  3.  In  ord»  to  preserve 
and  eontlnae  Its  prtoitly  of  Uen,  every  chat- 
tel oMHlgage  must,  not  less  than  tea  or 
more  than  thirty  days  immediately  preced- 
ing tha  cagpliatloii  of  three  yean  fkwn  the 
data  of  ttao  flltaw  tberaoC  be  raiewed  by  tha 
ttUag  In  the  olllea  of  tlw  Eatfster  ot  deeds 
of  the  proper  county  of  a  copy  of  snoh  mort- 
gage, together  with  a  statement  ot  the 
amount  or  balanoe  of  the  mortgage  debt 
for  wWoh  a  lien  is  sdU  claimed,  duly  snb- 
aorlbed  and  sworn  to  by  the  then  owner  of 
Hw  mertgace,  hli  aguit  or  attomy;  and 
4  Ufca  manner  tta  mow  and  atataneBt  of 
debt  most  be  again  filed  every  tiirae  years, 
or  tba  moitgaga  ahall  oeaaa  to  be  valid  as 
against  the  parties  in  seodon  1  of  tfeds  aot 
mearfioned"  This  stahate  most  be  «m- 
Btmed  with  a  vtew  to  the  object  of  the  law 
in  requirhig  a  ohattd  mortmee  to  be  filed 
and  to  be  reflled  aftar  the  lapea  <tf  a  eertaln 
period.  FOtaff  Is  a  aabatitata  for  pnsawiinii 
Saaam,  C9iat  Hortg.  f|  176^  17%  2B6,  2S7; 
Honow  T.  Bead,  SO  WiM.  81;  ISBatasttm 
Brittan,  28  Wit.  SO.;  Dobui  v.  Tan  I»e- 
maA,  (Kan.)  10  Pae.  Rep.  850;  Fromme  v. 
Jonea,  It  ^wa,  474;  Janviin  v.  Fogg,  49 
N.  H.  S40;  KeQy  r.  Beynolda^  SB  Mloh.  407; 
NlckUn  V.  Ntiacm,  (Or.)  B  Fae.  Bep.  BL 
When  poosesslaai  is  immediately  deHremd, 
It  Is  anaeceaaaxy  to  ile  the  mnlgace.  If 
poswedon  is  taken,  by  the  mtHtsigee  beflne 
the  period  arrives  at  whldi  the  mortgage  to 
required  to  be  renewed,  there  is  no  reason 
wl^  the  faUore  to  renew  It  ahoold  afCeot 
its  validity.  fEhefe  is  ample  authority  to 
support  this  construction  of  the  atatnts. 
Dayton  v.  Bank,  28  Kan.  421;  Jones,  <^t 
Mortg.  it  201,  207;  Porter  v.  Parmly,  43 
How.  Pr.  445,  4S0,  on  appeal,  &2  N.  T.  185; 
Howard  v.  Bank,  (Kan.)  24  Pac  Hep.  08S, 
96B.  See,  also,  Hausett  v.  Harrison,  106  U. 
8.  401;  Applewhite  v.  MUl  Co.,  (Ark.)  5  & 
W.  Rep.  202;  Bank  v.  Spragne,  21  N.  J. 
B)q.  580.  The  plaintlfr  took  posaeaslon  of 
the  property,  under  claim  and  d^very  pro- 
ceedings In  tills  aoti<m,  long  twfore  he  was 
required  to  renew  bis  mortgage,  and  was  hi 
poasessiosi  of  the  property  at  the  time  of 
trial  The  Jodgmoit  in  this  case  required 
him  to  return  the  property  to  the  defend- 
ants. B^ng  to  poasestfou  before  the  time 
arrived  at  wiUch  tiie  atlatute  reqnlres  a 
^lattel  mOTtgage  to  tie  renewed,  there  woa 
no  occasion  for  renewing  It  We  tUtak  tbat, 
upon  this  record,  the  plaintiff  was  Oklttled 
te  leeovar  exeept  as  to  tbo  ta^ma^ 
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tor,  and  Mme  of  the  ploim.  V^r  the  «mM- 
of  the  oowt  tiL  rendering  Jndgmeiit  fbr  tlie 
d^endaiits  npou  ttae  ilndiags,  tbe  JailKiutnt 
Ifl  reversed,  and  a  new  trial  ordered.  All 
concur. 

On  BeheaTlnfr 

TV«  have  core  folly  considered  the  petition 
for  ivhearlngr.  It  has  not  convlnoed  oa  that 
we  weffe  tn  error.  It  ta  urged  ttiat  It  ap- 
pears tbat  the  mortsagee  took  Its  aeoarlty 
for  an  antecedent  debt,  and  tiiat,  tlieref(>rc, 
it  does  not  occapy  tt»  mme  rantAge  xfouod 
which  It  would  have  hei  id  the  mortgitt^ 
been  taken  to  seen  re  a  loan  tnade  on  the 
strength  of  that  secnrity.  Th\a  eontenllonla 
founded  on  a>  utter  mlaappr^enslon  of  the 
question.  A  toertgagee,  whettter  for  a  pres- 
ent or  an  antecedent  debt,  whose  secnrity  ist 
prior  In  point  of  time,  ia  entitled  to  prlorfty 
of  Hen  «cept  aa  audi  priori^  la  affected  by 
the  statute.  We  hold  that  one  who  atl»chea 
for  a  debt  incnrred  b^ore  any  default  In 
filing  the  mortgage  exiata  Is  not  entitled  to 
the  protection  ot  the  statute;  that  he  is  not 
within  Ita  manifest  policy  and  spirit.  To 
bring  hluM^  wlttiln  the  aet,  he  most  sliow 
that  he  parted  with  value  wbll*  the  default 
existed  Btrt  &  mortgagee  who  baa  first  ob* 
tained  a  valid  Hot  has  a  tHIht  to  rely  upon 
the  priority  seenred  by  what  the  law  re- 
gards as  his  superior  dlllg^we,  whether  the 
mortgage  la  to  aecore  an  <AA  or  a  new  debt, 
Hia  Iten  la  protected,  nnlem  the  creditor  can 
point  to  a  Btatnte  whicflt  denies  the  mort- 
gagee such  protection,  'the  qnestlsn  whether 
the  attaching  creditor  comes  within  I9he  stab- 
nte  Is  tai  no  manner  alEected  by  the  taqnlTy 
whether  ttae  mortgagee  to<flc  Ids  securtty 
fbr  an  exMtng  dalm  or  a  newly-oreated  In- 
debtedness. This  Inqairy  only  beeomes.  Im- 
portant as  to  one  whose  Hen  is  subsequent 
tn  point  of  time,  but  who  (jUOms  prlertty  of 
right  It  Is  never  made  to  determine  tiie 
rights  of  one  who  has  secured  the  first  lien 
in  point  of  time.  He  stands  on  his  legal 
priority  until  one  havlag  a  sObsequent  lien 
brings  Umsdf  witMn  some  statute  wUch 
wtn  gfre  him  primlty  of  right. 

It  is  also  urged  that  the  attaching  cred- 
itor was  injured  by  the  drtay  In  eaiforcliv 
his  dalm,  Induced  1^  the  fUtare  to  file  the 
chattel  mortgage,  creatta^  la  hto  mhid  the 
belt^  of  the  sdvenoy  of  Ite  debtor.  It 
would  be  <Hfficu!t  to  support  such  a  conten- 
tion under  the  facts  ta  this  caae,  the  exe- 
cution of  the  mortgage  having  been  followed 
by  the  levy  df  the  attachment  within  a  few 
daya  But  condderhig  this  aignment  in  the 
abfltnet,  Mthout  reference  to  the  partleular 
facts  of  this  litigation,  we  can  see  no  force 
In  It.  It  amounts  to  this:  That  a  creditor 
may  be  as  greatly  prejudiced  by  refraining 
from  action,  Klytng  on  the  tOenoe  <jt  the 
record,  as  If  by  a  binding  agreement  he  had 
aetnal^  extended  the  time  of  payment.  But 
how  is  the  creditor  injured  by  the  with- 
holding i>f  tiie  mortgage  from  the  record 
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under  such  drcmnstnnces?  Htid  the  mort- 
gage  been  immediately  filed,  he  must  have 
attached  subject  to  It.  He  Is  in  no  worse 
position  If  he  attaiehaB,  and  the  mortgagee 
who  has  not  filed  his  security  elaimB  and  is 
allowed  priority.  The  mortgage  Is  simply 
a  fltst  ll«i,  as  It  would  have  been  had  it 
been  promptly  flled.  Bat  where  time  of 
paymmt  Is  extended  by  binding  agreement, 
the  creditor  ts  seriously  detrimettted,  because 
the  mere  snbaequent  discovery  of  an  unfiled 
chfitt«l  mortgage  will  toot  entltie  him  to  re- 
aofaid  the  agreement  extending  the  time  of 
payment,  there  being  no  fraud.  To  h<rid 
that  mere  inaction  entitles  one  to  protection 
weidd  be  to  evertnm  elementary  principles. 
It  would  destroy  the  ffisthietlcm  which  has 
always  been  reo^nlzed  between  subsequent 
hicumbranoera  fl>r  a  newly-created  indebt- 
edness and  ttiDse  who  have  merely  taken 
aeeoilty  for  antecedent  obligations.  To  re- 
main passive  for  a  day  because  InUed  thto  a 
sense  of  security  by  the  aUence  of  the  record 
would  as  ftilly  entltie  to  protection  as  to 
stand  Inactive  for  a  week  or  a  month,  or 
even  a  year.  T^od  tUs  tkeory,  tbea,  eveiy 
mor^gee  for  an  existing  dalm  would  be- 
come, at  least  after  the  expliatliHi  of  ft  day, 
an  HMombrancer  entitled  to  protoetlou  as 
against  a,  prior  ooreoctfdsd  butmment. 
But  an  authority  Is  agataist  ttda 

It  Is  also  n^ed  that  this  rule  wU  have  a 
tendency  to  eneourage  fraud  1^  taidttcbig 
the  wltbholdtng  of  mortgages  from  record. 
This  argument,  If  audi  It  eaa  be  termed. 
appUes  with  eqnd  fbroe  to  the  doctrine 
that  a  subsequent  dtattd  Mortgagee  fbr 
ui)  antecedent  debt  Is  hot  protected  as 
against  an  mffled  prior  mor^ge  on  the 
seme  projierty.  Tlie  first  mortgage  may  be 
wldkhdd  from  record  for  a  year,  and  yet 
one  who  was  a  creditor  wben  It  was  given, 
and  who  has  net  slnee  It  was  executed  al- 
tered his  position  to  his  dlsadrantHge,  can- 
not, by  takli^  a  second  mortgage  on  the 
propo^,  alttHnigh  wtthottt  knowledge  of 
the  unfiled  lien,  secure  any  priority,  how- 
erer  long  th««after  the  flipt  mortgage  Is 
kept  from  recerd.  If  1}ie  mortgage  tn  either 
cue  Is  kept  from  record'  for  a  fraudulent 
purpose,  a  different  role  would  apply.  Nor 
do  we  ttiink  that  one  who  takes  security 
for  an  honest  debt  win  care  to  risk  that  se- 
curity i7  failing  without  reason  to  file  it 
as  required  by  law.  There  can  be  no  pre- 
tense, imder  the  flicts  oi  this  case,  that  the 
ftttadUng  creditor  refnUned  from  taldng 
steps  to  collect  his  ehdm  because  of  the 
sOenee  of  the  record.  Only  three  days 
elapsed  betwem  the  ^ecntlon  of  the  mort- 
gage and  the  commenetfment  of  the  action 
In  whidi  the  property  was  seised.  He  was 
not  fltlired  to  action  by  discovering  that  a 
diattd  mor^ge  had  been  given.  Nor  la 
th»e  fti^t  to  Indicate  that  he  would  have 
enjoyed  any  more  advantogeous  position  had 
the  mor^ge  been  filed  the  day  It  was  given, 
and  had  he  thereafter  and  on  the  same 
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day  commenced  bis  suit  and  seized  the  pn^ 
ert7.  It  Is  said  that.  If  tbe  creditor  whose 
claim  accmes  while  Hw  default  In  flllng 
the  mortgage  exists  la  to  be  protected  eren 
after  the  mortgage  ia  filed,  be  may  wait 
two  years,  and  then,  by  attadilng,  surprise 
the  mortgagee,  who  will  be  Injured  because 
he  has  not  anticipated  that  his  lien  could  be 
so  defeated.  But  Is  the  innocent  creditor 
who  parts  with  his  money  on  the  strengUi 
of  the  mor^agor^  credit— a  credit  frequent- 
ly  created  because  of  bis  ownffisblp  ot  ap- 
parently  unincumbered  property— to  be  de- 
barred his  rl^t  to  r^  on  the  allenoe  of  tbe 
record  merely  by  reason  of  the  filing  of  the 
mortgage  before  he  con  aeSaa  the  property  tax 
his  claim  T  Debts  are  seldom  payable  when 
Incurred,  and,  If  the  subsequent  flUng  of 
the  unfiled  Instrument  Is  to  destroy  the  in- 
nocent creditor^  right  to  protection,  the 
greatest  injustice  will  be  dooie  him;  tor  It 
will  -be  generally.  If  not  InTsriably,  Impos- 
sible tor  him  to  sue  upon  hta  claim  until 
some  time  after  the  debt  la  contracted. 
lforeonr,to  aasMtthat  the  mortgagee  would 
be  snrpclied  tir  a  selnre  after  two  yeara 
Is  to  b^  tho  question.  He  Is  not  surprised 
if  Hie  law  entitles  nuSi  creditor  to  protec- 
tion whoiever  he  attadies.  The  mortgagee 
luMws  that  he  runs  the  risk  of  his  Uen 
b^ng  defeated  by  such  a  creditor  If  he  falla 
for  a  time  to  file  his  mortgage;  and  it  the 
rli^t  to  priority  has  once  attached  to  each 
creditor's  debt,  and  if  it  can  be  secured 
by  a  sdsure  before  tiie  mortgage  Is  filed, 
wherein  la  the  mortgagee  detrimented  tf 
such  seizure  is  allowed  priority  when  made 
after  the  mortgage  is  filed?  We  are  aware 
of  decisions  which  place  a  different  con* 
stmction  upon  similar  statutes.  We  had  ex- 
amined them  before  the  original  opinion  in 
tills  case  was  written,  but  could  not  give 
tbem  our  approval.  To  follow  them  would 
conduct  us  to  this  anomalous  position:  Had 
the  attaching  creditor  In  this  case  been  met 
at  the  farm  by  an  offer  to  give  him  a  mort- 
gage Ota  the  same  property,  and  had  this 
offer  been  accepted  by  him,  there  ts  not 
an  adjudication  which  would  have  nph^ 
this  UKHTtgage  as  a  Ilea  prior  to  the  unfiled 
mortgage  had  the  former  been  received 
merely  as  security  without  any  extension 
of  time  or  other  act  on  the  part  of  the  cred- 
itor to  his  prejudice.  And  yet,  by  a  refusal 
10  accept  security.  It  is  contended  that,  un- 
der the  same  statute  which  has  denied  him 
protection  as  mortgagee,  the  creditor  has 
actually  lnc*'eased  Us  rights,  and  has  secured 
protection.  He  has  been  benefited  by  his 
rejection  of  the  proffered  security.  A  num- 
ber of  Minnesota  casee  are  dted  as  con- 
trolling. They  are  not  at  all  In  p<^L  In 
March  V.  Swensen,  40  Minn.  421,  ^  N.  W. 
Uep.  200,  the  question  arose  under  tbe  Min- 
nesota statute  of  frauds,  providing  that 
every  sale,  unless  accompanied  by  an  Im- 
mediate delivery,  and  followed  by  an  actual 
and  continued  chan^  of  possession,  etc,  is 


presumed  fraodnlent  aad  void  as  against 
creditors,  etc,  unless  tt  appears  that  ttie 
transfer  waa  made  In  good  faith.  The  word 
"creditors,"  as  used  In  this  statute.  Is  ex- 
pressly defined  by  tiie  next  section  to  mean 
all  persons  who  are  creditors  of  the  vendor 
at  any  time  while  the  property  remains  In 
his  possession  or  under  his  ctmtroL  Gen. 
St  1878.  a  41,  1 1&  Iltere  la  no  sndi  defini- 
tion of  the  word  "creditors"  as  used  in  onr 
registry  law  relating  to  the  filing  ot  chattd 
mortgages.  Moreover,  tiie  Object  and  oon- 
Btruetlon  ot  such  a  statute  are  (Uffemt  from 
the  purpose  and  Interpretation  of  a  mere 
registxy  law.  In  Tolbert  v.  j^wtoo.  81  Minn.  I 
618,  18  N.  W.  Bep.  647,  all  that  was  decided  I 
was  that  a  subsequent  mortgagee  who  took  | 
with  actual  notice  of  aprlor  unrecorded  mon- 
gage  la  not  entitled  to  proteothSL  How 
this  can  be  an  anthorlty  tar  the  contention 
ot  the  attaching  credltmr  in  thia  case  that 
be  can  duim  iwoteetion  it  Is  dlflkmlt  to  see. 
It  irlU  be  noticed  tiiat  the  Mlmueota  stotote 
la  radically  different  from  oura.  It  contafaui 
an  elenumt  which  makes  It;  as  to  mortgages, 
a  statute  against  frauds  and  perjury.  In 
that  state  the  mere  flllng  ot  flie  tantrnment 
will  not  suffice.  Then  still  exists,  tf  the 
property  Is  not  delivered,  a  presumption  ot 
fraud  whi(di  must  be  overcome.  Gen.  St 
1878,  c.  88.  I  1.  Onr  regMi7  law  cmtebw 
no  such  feature.  Section  4S79,  Oomp.  Laws 
See,  also,  section  4667.  Id.  Tills  peculiar  pro- 
vision fxt  the  Mlnnesote  act  la  noticed  by  both  . 
opinions  in  the  case,  as  well  the  dissenting  | 
as  the  prevailing  opinion.  In  the  constrac- 
tiim  that  such  statute  was  more  than  a 
mere  registry  law  all  members  of  the  court 
agreed.  Says  Judge  Mltcbdl:  *'Onr  statute 
on  diattel  mortgages  la  not  a  mere  reglstiy 
law,  as  seems  to  be  often  assumed.  It  is 
a  statote  declaring  certain  mortgages  void 
as  to  certain  persons  unless  certain  things 
exist  or  are  affirmatively  made  to  appear." 
Bank  V.  Bills,  30  Minn.  270,  16  N.  W.  Rep. 
243,  mer^  decides  that  it  is  not  essential 
to  the  protection  oi  a  subsequent  chattd 
mortgagee  in  good  faith,  as  against  an  un- 
filed prior  chattel  mortgage,  that  the  former 
should  place  his  mortgage  on  file  before 
the  prior  mortgage  Is  filed.  This  decision 
stands  firmly  on  the  language  of  the  statute. 
But  the  tact  that  the  subsequent  mortgagtH: 
was  a  mortgagee  in  good  faith  was  not  ccm- 
troverted,  and  it  affirmatively  appeared  in 
aid  of  the  presumption  that  he  was  a  bona 
fide  mortgagee;  that  the  mortgagee,  on  taJt- 
Ing  the  aecurity  tor  an  existing  debt  sur- 
rendered a  valid  attechment  Uen  oo  the 
mortgagor's  crops,  thus  altering  his  position 
to  his  disadvantage,  relying  upaa  the  mort- 
gage. Tills,  under  all  of  the  authorities, 
constituted  him  a  bona  fide  Incumbrancer. 
The  New  Tork  cases  dted  to  support  the 
view  that  the  seisure  before  the  actual 
flllng  of  the  Instrumesit  gives  priority  fully 
support  this  position.  But  the  highest  court 
In  that  state  has  not  passed  directly  on  this 
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point.  Kust  T.  Gane,  61  Hon,  533,  16  N. 
Y.  Supp.  8U6,  and  cosies  there  dted.  Saya 
Mr.  Jonee,  In  his  work  on  Chattel  Mort- 
gages, (aectkHi  24S:)  "But  In  New  York  It  la 
ta^  tluit  a  mortgage  not  dtil7  filed  la  void  as 
against  a  general  creditor  whose  claim  haa 
occmed  during  tbe  contlnnance  of  the  de> 
fanlt  in  filing  tb»  mortgage,  oltiumgh  the 
creditor  la  not  bi  a  position  to  raise  the 
quesUoa  until  he  has  obtained  a  Judgment 
or  process  against  the  properly.  The  object 
of  th«  act  Is  to  prevent  the  setting  np  of  se- 
cret mortgages  against  persons  who  maj 
deal  with  the  mortgagor  on  the  faith  that 
his  property  is  not  thus  tncombered.  There- 
fore, when  A  creditor  has  obtained  judgment 
and  execution,  he  may  go  back  to  tiie  origin 
of  ttie  debt,  and  ahowt  If  he  can,  that,  when 
It  was  contracted,  the  Incumbrance  with 
which  he  la  thns  confronted  was  kept  secret 
by  b^ng  withheld  from  registry;"  dtlng 
Thompson  t.  Van  Vechten,  27  N.  Z.  668; 
Stewart  t.  Beale,  7  Hun,  406;  Fraser  t. 
GUbert.  11  Hun.  634.  In  this  condition  of 
the  decisions  In  that  state  we  b^ere  ttiat 
the  court  of  apprala  will  finally  settle  the 
constmctlott  of  thdr  re^stry  law,  which  Is 
the  same  as  ours,  In  accordance  with  the 
TiewB  we  have  her^  expressed. 

It  Is  also  urged  tliat  the  description  In  the 
mortgage  was  not  suffldent  as  to  third  per- 
sons nntU  the  mortgage  was  filed.  It  may 
be  that  the  language  of  the  opinion  was 
snsoaptlUe  of  the  construction  that  thr> 
statement  In  the  mortgage  that  the  property 
was  on  a  certain  section,  in  a  particular 
township  and  range,  was  insmffldent  as  to 
attaching  creditors  until  the  mortgage  had 
been  filed.  But  this  la  not  our  view.  Wben- 
evw  A  description  Is  dudleoged  as  insnfll- 
dent,  we  are  to  Inquire  whether  the  credit- 
or, after  inspecting  the  Instmment,  and  aid- 
ed 1^  the  Inquiries  it  sngt^ted,  could  hSTS 
ascertained  what  property  was  Intended  to 
be  mortgaged.  Apply  that  rule  to  tlils 
ease.  The  moperty  was  attached  on  a  piece 
of  real  estate  answering  to  tbe  description 
contained  in  Ihe  mortgage  of  the  land  on 
which  the  mortgaged  property  was  dtuat- 
ed.  Property  the  same  as  that  described 
»  In  ttie  mortgage  Is  found  there.  It  is  owned 
by  the  mwtgagor.  The  creditor  la  aware 
of  Us  ownership.  It  Is  selaed  him  aa  the 
mortgagor's  property.  "Would  a  sane  per- 
son  entertain  a  doubt  whether  the  mortgage 
waa  Intended  to  corer  the  property  Bdzed? 
It  will  not  do  to  assert  that  the  creditor 
could  not  know  ot  the  contents  of  the  mort- 
gage until  It  had  been  filed.  Not  bdng 
wltiiln  ibe  protection  of  the  law,  be  Is  bound 
to  know  of  the  mortgage  and  Its  contrats 
wltiiont  filing.  If  a  creditor  or  mortgagee 
may  tndst  that  a  description  in  an  unfiled 
mortgage  Is  not  good  mere^  because  he  did 
not  know  of  the  mortgage,  he  can  always 
defeat  an  unfiled  mortgage  containing  the 
most  mfamte  and  perfect  descriptl<m  of  the 
property,  althou^  he  does  not  fall  within 


the  scope  of  the  statute  whldi  annals  the 
iQStrument  as  to  certain  classes  of  persona 
unless  filed.  The  description,  if  good  as  to 
third  persons  when  the  mortgage  Is  filed. 
Is  equally  good  as  to  them  althout^  the 
Instrument  is  not  flAed.  Whether  such  third 
persons  are  protected  under  the  statute  as 
against  such  unfiled  mortgage  Is  an  entlrdy 
distinct  and  different  question. 
The  petitlcn  for  rehearing  la  denied. 

WALLIN,  J.,  having  been  of  counsd,  took 
no  part  In  tbe  above  decision. 


FDBDIN  T.  AROHSB. 

(Bivreme  Court  of  SoiiUi  Dakota.  i^riltS,  189aL) 

Chattkl  HoaTOAass— Riokt  oa  MosreAosB  n 
P088B88IOX— Ds&ra  OF  KosveAGOB. 

L  Where,  in  a  chattel  mortgage,  the  mortfcft- 
gor  agrees  that  upon  default  the  mortgagee  may 
take  possessioD  ox  the  mortgaged  property  either 
prellmlaary  toforeolOBareorfor^eserrauoD,  the 
right  of  the  mortgagee  to  take  posseaBlon  Is  not 
defeated  by  tbe  death  of  the  mortgagor. 

3.  In  such  case  the  mortgagee's  right  of  pos- 
session Is  good  against  tbe  mortgagor's  admims- 
trator. 

8.  The  mortgagee's  claim  to  such  possession  is 
not  such  a  claim  as  must,  undsrsecUon  5790,  Comp, 
Laws,  be  presented  to  the  administrator  for  allow- 
ance or  rejection. 
(Syllabus  by  the  Court.) 

Appeal  from  Minnehaha  county  court;  E. 
Farllman,  Judge. 

Action  of  claim  and  delivery  by  Jolin  I. 
Purdin,  as  special  administrator  of  the 
estate  of  Lester  8.  Feck,  deceased,  against 
John  Archer,  to  recover  the  possesion  of 
certain  personal  property.  There  was-  Judg- 
ment for  plalntifl,  and  defoidant  appeals. 
Reversed. 

Joe  Klrby,  for  apitellant.  M.  A.  Butter^ 
field,  for  reQxmdoit 

KBLLAM,  J.  1%18  Is  an  actkm  fat  dalm 
and  d^Twy,  brought  by  respondent  aa  ad- 
ministrator, to  recovM'  the  poesesslon  of 
certain  personal  property  held  by  appellant 
under  and  by  rirtne  of  chattel  mortgages 
erecnted  on  the  same  by  respondent's  Intes- 
tate. Th»  facts  aro  not  In  dispute,  and  it 
is  not  contended  by  respond^t  but  that 
such  facts  would,  if  the  mortgagee  were  still 
llTluA  jnatuy  appdlant's  possesstui;  Ua 
daim  being  that,  by  the  death  of  tbe  mort- 
gagor, the  mortgagee'a  right  to  take  possea- 
slon  <MC  the  mortgaged  property  under  the 
terms  of  the  mortgage,  either  for  foredosnre 
ac  tor  its  preservatlcm,  became  l>toperatIve, 
and  tliat  by  statute,  (section  &T48,  Oomp. 
Iaws,)  np<n  respondoit'a  appdntm^t  and 
qualification  as  special  administrator,  it  be- 
came hia  duty,  and  It  was  hla  iWit,  to  take 
and  hold  possefid<m  of  this  mortKnged  prop- 
erty as  a  part  ot  the  estate  of  his  Intestate, 
as  against  the  holder  of  the  duittd  mort- 
gages whldt  bad  been  defaulted.  In  this 
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view  the  trial  court  concorred,  and  directed 
a  verdict  and  Jadgmeiit  for  the  plalntlft. 

We  do  not  think  the  poriOon  Is  tenable. 
The  rights  of  the  mortgagee  are  contract 
rights,  and  are  not  affected  by  the  death 
of  the  mortgagor.  In  hia  contract  of  mort- 
gage, deceased  had  agreed  that  If  he  made 
d^ault  the  mortgagee  might  "take  the  aold 
property  wherever  the  same  may  be  fomuL** 
He  had  Oma  qtedflcally  disposed  of  his 
right  to  the  possession  of  the  property  after 
deflinlt,  and  such  vU^t  of  possesion,  as 
against  the  mortgagee,  vas  no  loi^r  a 
part  ot  his  estate^  The  administrator  oonld 
take  and  administer  only  npon  what  estate 
his  Intestate  left  After  his  default  be  atUl 
had  the  light  to  redeem,  or,  if  nnexerdsed, 
the  right  to  any  surplus  after  the  mortgage 
debt  was  paid.  This  being  the  extent  of  the 
mortgagor's  right  to  or  interest  tn  the  mort- 
gaged property,  this  was  all  tiiat  paned  to 
his  administrator.  He  had  disposed  of  the 
right  of  possession  as  effectually  as  though 
he  had,  to  use  a  term  more  ap^cable  to 
rral  estate,  leased  the  property  to  another 
for  a  term  still  p«idlng  and  undetermined 
at  the  time  of  his  death.  Suppose,  instead 
of  mor*j[aging  thla  property,  the  deceased 
in  his  lifetime  had  turned  it  over  as  a  pledge 
to  secure  the  p^ment  of  this  debt,  and  bad 
died  before  the  debt  was  paid;  would  it  flien 
be  contended  that  it  was  the  right  and  duty 
of  the  administrator  to  take  and  hold  pos- 
session of  such  property  against  the 
pledgee?  We  think  not,  for  that  mU^t  de- 
stroy the  pledge,  (section  43&1,  Gomp. 
Laws;)  and  yet  the  lnta«et  of  the  estate  in 
the  property  and  Its  relation  thereto  would 
be  the  same  hi  one  case  as  the  other.  In 
this  case  the  parties  had  deliberately  fixed 
jind  defined  tholr  respective  rights  by  a 
valid  contract  Such  contract  did  not  ter- 
minate wl&  the  death  ot  either,  but  con- 
tinued to  be  the  test  by  which  the  rights  of 
cadi,  or  th^r  lepresentatires,  must  be  de- 
termined. Codke  f.  Mwtgomray,  7S  Iowa, 
209.  88  N.  W.  Bep.  886;  Recker  t.  Ktlgore, 
62  Ind.  la 

Resp<mdait  cmtoids  that  a  reasonable 
construction  of  the  several  provisions  of  our 
statute  npon  the  subject  compels  the  coa- 
olusion  that  It  was  flie  design  and  tiieory  of 
our  law  that,  by  the  death  of  the  chatty 
mortgagor,  the  right  of  tba  mortgagee  to 
fbredoee  is  lost,  or  at  least  snspoided;  and 
that  it  bectmies  the  exclusive  rli^t  of  the 
administrator  to  sdtl  the  mortgaged  prop- 
erty, if  necessary,  and  pay  the  debt  se- 
cured; and  that  the  assnHon  by  the  mort- 
gagee of  the  ri^t  to  possesion  under  his 
defiinlted  mortgage  Is  a  "daim,"  under 
section  5790,  Oomp  Laws,  and  as  <snch  must 
be  presenb>d  for  allowanja  or  rejection  to 
the  administrator.  Oar  concluakm  as  to  the 
right  to  the  poasesrion  of  tUs  mortgaged 
property  under  the  facts  In  this  case  does 
not  require  us  now  to  define  the  procedure 
by  which  the  mortgagee  may  realize  on  his 


aocnrily,  but  the  seco^  clause  of  the  propo- 
sition caonot  be  maintained.  Hie  claims  to 
be  thus  presented  are  daims  whldi,  when 
allowed,  shall  be  ranked  as  "acknowledged 
dcMa  of  the  estate,  to  be  paid  In  duecourse 
9t  administration."  Sectifm  5795,  Gomp. 
LawsL  nils  could  not  be  said  of  the  claim 
to  the  poesoaslon  1^  a  mortgagee,  or  bailee, 
cr  pledjgee  <a  fba  OOng  pledged,  or  iMdled. 
or  mortgaged,  then  being  no  dl^Emte  aa  to 
the  fact  or  the  terms  of  the  contract  under 
which  sodi  posseadon  was  being  held.  If 
this  were  so,  every  oontmct  ot  boHmoit 
would  be  lnternq)ted,  If  not  entirely  defeat- 
ed, by  tba  death  of  ttie  baOor,  and  a  mort- 
gagee, proceeding  regulariy  and  for  good 
causa  to  foretdose  his  mortgage,  would  by 
the  death  ot  the  mortgagor  be  required  to 
at  once  return  the  mortgaged  property  to 
the  admlnlsteator.  In  Fallon  t.  Butler,  21 
GaL  82.  Chief  Justice  Field  says:  **Wha^ 
ever  stenification  there  may  be  attadied  to 
the  word  'claim,'  standing  by  Itself.  It  is  evi- 
dent that  In  the  probate  act  it  has  referenee 
to  Each  debto  (a:  demands  against  Qie  deoe* 
dent  as  mlj^t  have  been  enforced  against 
him  In  his  lifetime  by  personal  actions,  for 
the  reoorery  of  money  npon  which  oidy  a 
money  Judgment  could  have  been  ren- 
dered." This  definition  was  approved  and 
adopted  tat  Estate  of  McCaudand,  62  C9al 
96&  We  think  the  contract  by  which  the 
mortgagor  disposed  of  the  right  of  poesea- 
don  of  the  mortgaged  property.  In  certain 
contingencies,  survived  him.  and  the  prop- 
erty passed  to  the  administrator  inoombered 
with  all  the  adverse  rights  as  to  poaearion 
in  Ae  mortgagee  to  wUdi  It  was  subject  In 
the  hands  of  the  nuvCgagor.  Tbe  Judgment 
ot  the  county  conrt  Is  reversed,  and  ttw 
oanse  remanded,  with  directions  to  aitae 
Judgment  for  the  defendant  AH  the  Judges 
concurring. 


O'ROnitEB  T.  CITY  OF  SIODX  FAUA 

(Bopreme  Conrt  of  South  Dakota.  April  19, 1906.} 
Demubreb— Duties  op  Uukicipai.  CospoaATioxa 

— LlABlUTT  FOB  HiSCONDOCT  OP  ClTT  Om- 
OBRB. 

1.  Adenrarrerto  a  oompUlDt,  on  tlie  ground 
that  It  does  Dot  state  facts  tufHoleDt  to  ooasUtute 
a  cause  of  action.  Is  Bufficient  in  form  If  it  state 
the  eround  in  the  langn^e  of  the  statute,  without 
further  speoifloatloD  of  mrtlonlar  defects. 

if.  There  are  generally  two  Iclnds  of  dotios  Im- 
posed upon  a  municipal  corporation, — one  for  gov- 
ermental  purposes,  to  be  discharged  by  the  corpo- 
ration as  one  of  the  political  divisions  ot  the  state: 
the  other  arising  from  the  giant  of  some  special 
power,  In  the  exercise  Of  wbloh  tbe  corporatloa 
acts  as  a  legal  IndividuaL 

8.  In  the  enactment  of  ordlnanoas,  and  la  the 
appointment  of  ofBcers  and  agenta  for  their  ea- 
foroement,  the  maniolpaUty  is  exeroising  a  sor- 
enunental  authority,  and  within  Its  limlta  acta  as 
the  representative  of  the  state. 

4.  lo  sQCb  case  mnniolpal  ofBoers  are  regarded 
as  agents,  not  of  the  muoiotpal  oorporatlOD,  but  of 
the  state,  and  the  manlaipality  is  not  aaswerabla 
for  the  nonfeasance  or  miafeaBauce  of  such  offlcera. 

B.  The  fact  that  a  cannon  Is  placed  hi  one  at 
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the  public  streets  of  s  (Aty  and  there  flred.  in  vio-  | 
^tion  of  so  ordlDimce,  whereby  one  Is  Injured, 
does  not  mobe  the  cit;  liable  for  sucb  Injury,  al- 
though it  was  known  to  the  offloers  of  sucb  eity 
that  the  caaoon  was  to  be  flred,  and  tb^  took  no 
stops  to  prevent  it. 

e.  Under  such  oiroamstanoes,  tbe  flrlng;  bar- 
ing occurred  in  the  ereninK,  an  allegation  to  the 
complaint  that  tbe  dty  had  the  power,  and  had 
U  lertaten  to  ezeroise  It,  to  light  thu  streeU  of 
the  city,  and  that  the  aoclaent  occurred  "  by  reason 
of  the  failure  of  tbe  c^ty  to  have  a  light  at  or  near 
tbe  plaM  of  the  acddent, "  does  not  sufdciently 
charge  negligence  on  tbe  part  of  tbe  ciljr,  since 
the  absence  of  a  light  at  that  parti oular  time  and 
place  Dilfht  be  accounted  for  in  many  ways  coa- 
slateat  wtth  freedom  from  legal  negUgenoe. 

(Syllabus  by  the  Court) 

Appeal  from   drciilt  coiirt.  MhmcibalLi 
county;  F.  R.  Alkens,  Judge. 

Action  by  Maggie  O'ltourke  against  the 
t-lty  of  Sioux  Falls  to  recover  fi>r  personal 
injurlee  sustained  by  the  firing  of  a  cannon, 
np>;ligently  permitted  by  the  ofQcers  of  tho 
city.  A  demurrer  to  the  complaint  was 
sustained,  and  plalntia  appeals.  Order  af- 
firmed. 

Joe  Klrtv.  for  appellant.  C.  L.  Brockway 
and  D.  B.  Powers*  for  reqxmdent. 

KULLAM,  J.  Tbis  la  an  appeal  from  an 
crder  sustnlntng  a  demurrer  to  appellant's 
complaint,  on  tbe  ground  that  it  "does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  against  the  defendant."  A  prelinil- 
nary  question  is  presented  by  tbe  contention 
of  appellant  that  under  section  4910,  Oomp. 
lAWa,  providing  that  the  demurrer  sliall  be 
.dlsregaided  unless  it  dlstinctiy  specify  the 
grounds  of  ob}ecticn,  the  court  should  have 
refused  to  entertain  the  demurrer,  aud.  in 
the  language  of  tne  statute,  rtiould  hnre 
disregarded  It.  Appellant  contends  that 
even  if,  generally,  that  form  of  demurrer  is 
nllownblc,  as  "where  the  question  la  a  lack 
of  snffidwt  aUegattons  in  the  complaint, 
yet  it  la  not  snffldent  where  it  is  attempted 
to  take  advantage  of  afflrmatlve  facts  al- 
leged in  the  complaint."  While  we  recog- 
nize some  force  and  reason  in  the  sugges- 
ti<Hi.  we  think  the  distinction  has  not 
gnwnilly  been  observed.  an<1  that  the  con- 
trary rule  prevails.  Maxw.  Code  PI.  S81; 
Bayllss,  Code  PI.  21«,  217;  Bliss.  CtMie  11. 
I  416:  Getty  v.  Railroad  Co..  8  How.  Pr. 
177:  Hendeifion  t.  Johns,  13  Colo.  -JSO,  22 
Pac.  Rep.  461;  Turnpike  Co.  v.  Sidener,  40 
Ind.  424  The  facta  aHeged  in  the  complaint 
as  constituting  the  plaintiff's  cause  of  action 
are  that  the  defendant  dty,  through  its 
common  coundl,  appointed  and  continued 
In  (tUce  a  cireless.  ineftldent.  and  negligent 
police  force;  that  at  the  time  of  the  acddent 
referred  to  there  was  tn  force  in  said  dty 
an  ordinance  prohibiting  the  Aring  of  guns 
and  camion  within  the  limits  of  said  dty. 
but  that,  wldi  full  knowledge  on  the  part  of 
the  members  of  the  common  council  oCauId 
«^t7  that  It  vrn9  to  be  done,  the  said  police 
olHcers  of  said  dty  permitted  a  cannon  to 
be  placed  In  one  of  Hke  public  streets  of  said 


I  dty.  and  there  carelessly  fired  after  dark, 
and  at  a  time  when  it  could  not  be  discov- 
ered by  travelers  on  said  street,  aud  that 
plniutlfT.  while  passing  along  aaid  street, 
was,  without  any  fault  or  negligence  utton 
her  part,  struck  by  the  wadding  so  fired 
from  said  cannon,  and  greatly  lujured.  In 
a  seciHid  count  of  the  complaint  it  is  alleged 
that  the  said  defendant  city,  through  its  offi- 
cers and  employes,  negligently  and  carelessly 
allowed  the  sold  street  to  be  obstructed  by  a 
nuisance,  to  wit,  a  lai^  cannon,  which  It 
negligently  and  carelesdy  jjermltted  to  be 
exploded  upon  said  public  street  under  the 
drcumstnnces,  and  in  the  munner.  de- 
scribed in  tbe  first  count,  well  knowine  the 
dang«t>us  character  of  said  cannon,  and  of 
such  explosion,  resalttng  In  the  Injury  to  tbe 
plaintiff  already  noticed.  And  in  a  third 
count  It  Is  alleged  that  at  the  time  of  said 
acddent  the  common  council  of  said  dty  had 
and  exerdsed  the  power  of  causing  the  pub- 
lic streets  of  said  dty  to  be  lighted  for  the 
purpose  of  preventing  accidents  and  Injury 
to  travelers  thereon  after  dark,  but  that,  by 
reasou  of  the  failure  of  said  defendant  dty 
to  have  a  light  in  the  street  in  the  Tldnity 
of  this  cannon,  the  acddent  and  Injury  oc- 
curred, as  already  described. 

It  will  be  observed  that  the  theory  of 
the  first  count  or  alleged  cause  of  action  is 
that  of  actionable  negligence  In  appointing 
and  nmlntaiuiug  in  ofllce  n^Ilgent  and  lu- 
eflieient  officers,  and  knowingly  permitting 
the  violation  of  a  dty  ordinance;  the  theory 
of  the  second  count  Is  In  knowingly  allow- 
ing the  public  street  to  be  obstructed  by 
a  nuisanre;  nm\  that  of  the  third,  failure 
of  the  dty  to  light  the  street  In  the  vldnity 
of  the  acddent.  It  posaessli^  the  power  to 
Hgfct  the  streets,  and  having  undertaken  to 
exerdse  It.  There  are  two  kinds  of  duties 
Imposed  upon  a  municipal  corporatloQ,  In 
respect  to  whldi  there  is  a  clear  distinc- 
tion.— one  Is  imposed  for  governmental  pur- 
poses, and  is  dlscbnrged  in  the  interest  of 
tbe  public,  and  the  other  arises  from  the 
gmnt  of  8ome  spednl  power,  in  the  exerdse 
of  which  the  munidpniity  acts  as  a  legal 
Individual.  In  the  latter  case  the  power  is 
not  held  or  exercised  by  the  mxmidpality 
or  l>ecan8e  It  is  one  of  the  political  sub- 
divisions of  tbe  state,  and  for  public  gov- 
emmental  purposes,  but  as  and  because  It 
Is.  us  an  Individual  might  be,  the  grantee 
of  such  power  for  private  purposes.  In 
such  case  the  munldpality  is  on  the  same 
footing  vrith  a  private  grantee  of  the  same 
power,  and  is,  like  him,  liable  for  an  injury 
caused  by  the  Improper  use  of  such  power. 
But  where  the  power  Is  conferred  upon  the 
munldpality  as  one  of  the  political  dtvlsiona 
of  the  state,  and  conferred,  not  for  any 
benefit  to  result  therefrom  to  aucb  munld- 
pality. but  as  a  means  in  the  exerdse  of 
ttw  Boreretgn  power  for  (he  benefit  of  the 
pifl>Dc,  the  corporation  to  not  answernMc 
for  nonfeasance  or  misfeasance  by  Its  pnblle 
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agents.  Maxmlllan  r.  Mayor.  62  N.  T.  100; 
Eastman  v.  Meredith,  30  N.  H.  284;  Robl- 
son  v.  GreenviUe,  42  Ohio  St  625;  Lafay- 
ette r.  Tlmberlake,  88  Ind.  330;  DIU.  Man. 
Corp.  (4th  Ed.)  i  975.  In  the  enactment 
of  ordinances,  and  In  the  appointment  of 
officers  and  agents  for  their  enforcement, 
the  municipality  la  exercising  a  govern- 
mental authority,  and,  wtthln  Its  limits,  acts 
as  the  represmtattre  of  the  state,  and  Its 
officers  are  regarded  as  agents,  not  of  the 
dty  corporation,  but  of  the  state.  Their 
powers  and  duties  are  deriTed  from  the 
law,  and  not  from  the  jdty  under  which 
they  hold  their  appointment  In  Bnttrldc  t. 
Lowell.  1  Allen,  172,  Blg^w,  a  J.,  says: 
"Police  officers  can  In  no  sense  be  regarded 
as  serrants  or  agents  of  the  dty.  Their 
duties  are  of  a  pubUo  nature.  TtaAr  ap- 
pt^tment  to  derolred  nvoa  dtles  and  towns 
by  the  lei^aiatura  as  a  cAnreulent  mode 
of  exercising  a  function  of  goremment,  but 
this  does  not  render  the  cities  and  towns 
liable  for  thdr  imlawful  or  n^Ugent  acts." 
Bee,  also,  MaxmlUan  Mayw,  Biu»ra;  Nor- 
ristown  T.  FltBpatrlck,  94  Pa.  St.  121; 
fibres  T.  (MbkoAh.  S3  Wis.  814. 

In  Norristown  v.  Fltzpatrick,  supra,  the 
action  was  for  Injury  to  a  person  while 
lawfoPy  tqxm  tba  street,  the  firing  of 
a  cannon.  wUch  bad  been  kept  up  for  sev- 
eral hours,  and  must  have  beoa  known  to 
the  borough  officials.  A  policeman  stood 
by,  and  made  no  effort  to  prevent  It  The 
court  h^  that  tite  officers  were  not  agents 
of  the  municipality,  so  aa  to  render  it  liable 
for  their  negligence,  and  that  the  plaintiff 
could  not  recover.  In  Ball  v.  WoodUn^  61 
Iowa,  88,  U  N.  W.  Bep.  846.  plaintiff,  being 
entirety  without  fault,  was  struck  In  the 
face  and  injured  by  a  Are  rodKet  whldi. 
with  other  fireworks,  was  bdng  dlschatged. 
not  only  with  full  knowledge  on  the  part 
of  the  conndl  and  ofOcers  of  tiie  town,  bat 
with  their  assistance  and  encouragement, 
and  in  open  violation  of  law.  The  court 
sustained  a  demurrer  to  the  complaint,  say- 
ing: '*We  think  the  tacts  show  no  more 
than  a  violation  of  an  ordinance  of  tiie 
town,  tn  wtdch  violation  the  officers  of  the 
town  were  active  partldpants."  In  Moirl- 
Bon  V.  Olty  of  Lawrence.  98  Mass.  219,  the 
Injury  complained  oi  was  caused  hy  plain- 
tiff's Intestate  being  struck  In  the  face  by 
a  rocket  fired  by  the  dty  marahal,  or  by  a 
policeman  detailed  by  lilm,  as  a  part  of  a 
display  of  firewo^  ordered  by  the  dty 
coundL  The  court  hdd  that  the  dty  was 
not  UaUe.  Roblson  v.  OreenvlUe,  42  Ohio 
8t  625,  presented  facts  very  similar  to  those 
before  us.  The  plaintiff  was  Injured  by  be- 
ing struck  by  wadding  discharged  from  a 
cannon  placed  in  one  of  the  streets  of  the 
dty  and  fired  by  permission  of  the  dty 
authorities.  A  complaint  setting  fbrtb  these 
facta,  and  the  nonnegllgence  of  the  plaintiff, 
and  the  carelesaiess  and  negligence  of  the 
defendant  and   its  officers,  was   held  to 


state  no  cause  of  action  against  0ie  mu- 
nldpality.  In  Schultx  v.  (Stj  of  Milwaukee, 
49  Wis.  254,  5  N.  W.  Rep.  342,  the  plaintiff, 
while  carefully  pas^g  over  a  public  street 
In  the  defendnnt  dty,  was  run  against  and 
Injiund  by  a  coasting  sled  nmnlng  furious- 
ly down  such  street;  the  said  street  was 
constantly  used  for  socth  dangerous  pur- 
pose of  coasting,  with  the  full  knowledge 
and  permission  of  the  authorities  and  offi- 
cers of  said  dty.  The  supreme  court  re- 
versed the  order  of  tiie  trial  court  overrul- 
ing a  demurrer  to  the  complaint.  hcdiUng 
that  It  did  not  state  a  cause  of  action 
against  the  dty. 

But  it  can  hardly  be  necessary  to  multiply 
authorities.  The  role  of  nonliability  of  a 
munldpal  corporation  for  the  failure  or 
neglect  of  Its  officers  to  properly  perform 
thdr  police  duties  to  too  well  established 
to  be  debatable.  It  rests  largely,  at  least, 
upon  the  prindple  already  noticed,— that 
the  officers.  In  the  dlsdiarge  of  such  duties, 
are  not  tiie  agents  of  the  munidpallty,  but 
of  the  state.  The  Implied  fiabfiity  of  the 
mnnidpallty  for  failure  to  keep  Its  streets 
hi  repair  has  generally,  but  not  always, 
been  recognised;  but  such  Implied  liability, 
wliere  it  to  held  to  exist  bos  generally 
been  put  upon  the  theory  that  sudi  duty  to 
imposed  upon  the  corporation  Itself,  and 
not  upon  its  officers,  as  agents  of  the  stated 
run.  Mun.  Corp.  (4tii  Bd.)  I  1017.  Taylor 
T.  Cnmberiond,  64  Md.  68,  20  AtL  Rep. 
1027,  dted  1^  appellant,  may  not  be  entire- 
ly in  barmbny  with  the  condarions  we  have 
announced  as  drawn  from  a  large  number 
of  cases,  of  which  those  herdn  referred 
to  are  v^esentatlTe:  In  the  BCaryland 
case  the  UaUli^  of  the  corporation  for  an 
injury  Inflicted  upon  a  passer-by  by  a 
coasting  sled  was  held  to  depend  upon  Hie 
question  of  fact  whether  or  not  the  cor- 
poration, through  its  officers,  had  made 
reasonable  and  diligent  effort  to  enforce  the 
ordinances  of  the  dty  friildi  were  de- 
signed to  prevnit  sudi  acddmts.  The  qoee* 
tion  of  liability  was  discussed  as  an  orig- 
inal one,  and  not  one  of  the  many  cues 
holding  nonliability  was  r^erred  to.  We 
think,  however,  the  views  we  have  ex- 
pressed are  fully  sustained  by  the  cases 
dted,  and  many  more  that  might  be  added. 

The  last  cotmt  of  tiie  complaint  waa  pnib- 
ably  Intoided  to  durge  nei^lgence  in.  voA 
properly  lli^tlng  the  street  at  the  place  ol 
tlie  accident  Whether  ne^igence  in  this 
respect,  with  the  other  facts  stated,  would 
constitute  a  cause  of  action,  we  do  not'  now 
undertake  to  say.  Hbe  complaint  atmply 
all^^  "that  by  reason  of  the  tallnre  ol 
said  dty  to  have  a  Ught  at  or  near"  tbe 
place  of  the  accident,  the  plaintiff  waa  In- 
jured in  tbe  manner  indicated.  There  la 
no  allegation  of  negligence  on  the  part  of 
tbe  city,  or  facts  showing  it  The  mere 
fact  that  there  was  no  Ught  there,  even. 
if  tbei-e  Bhould  have  been,  does  not  neces- 
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■arily  show  negligence.  Its  alMence  ml^t 
be  accounted  for  In  many  ways  entlpely 
con^tent  with  freedom  from  legal  negU- 
gence.  We  think  the  demurrer  to  the  com- 
plaint was  prop«l7  snstolned,  and  ttie  order 
of  the  drcoit  court  la  afflrmed.  AH  flie 
Judges  concurring. 


ANOABWB  T.  WTXaS. 

<Bnp»sme  Court  ct  Bontb  Dakota.  April  19^  1888.) 

Ifomaun  TnESOLOstFaa— FKumxo— JtmioiUi 
MoTioB— iDimiTT  o»  Nuns. 

1.  A  ooQiplsInt  In  as  action  to  foreclose  a 
mortffage  broagbt  br  Edward  H.  Andrews,  In 
which  ft  Is  alleged  that  the  defendaDt  made,  ex- 
ecuted, and  delWered  to  E.  H.  Andrews  his  prom- 
tssory  nolo,  and  therein  promised  to  par  to  S.  H. 
Andrews,  etc,  and  that  to  seoare  the  payment  of 
said  note  the  said  defendant  made,  executed  and 
delivered  to  said  E.  H.  Andrews  a  mortgage,  and 
thereby  mortgaged  In  fee  to  said  E.  H.  Andrews 
certain  lots,  eta,  but  which  fails  to  allege  that  the 
plaintiff  and  said  E.  H.  are  one  and  the  same  per- 
son, or  that  said  E.  H.  has  tmisferred  said  note 
and  mortgage  to  the  plaintiff,  or  that  the  plidn- 
tiff  is  the  oWDW  and  holder  of  s^d  note  and 
mortgage,  does  not  state  faots  snffldent  to  oon- 
•Utute  a  cause  of  action  in  favor  of  the  plaintiff. 

ft.  Tbls  court  oaoDOt  take  jndicial  notice  that 
Edward  H.  and  E.  H.  are  one  and  the  same  per- 
son, or  that  E.  H.  Is  not  the  full  Christian  name 
of  a  person. 

9.  The  last  danseof  section  4927,  Comp.  Laws, 
Is  not  applicable  to  ao  action  to  foreclose  a  mort- 
gagOL  Huoh  an  action  Is  not  founded  upon  an  In- 
strument In  writing  for  the  tmyment  of  money 
only,  but  Is  an  action  to  subject  property  to  the 
'payment  of  a  debt  The  implied  aUegatlODs  In 
actions  under  that  section  oannot  hs  extended  to 
embrsoe  other  soUons  under  the  Ooda. 
(I^Uabos  by  the  Ooort) 

Appeal  from  drcnlt  court,  Hngfaes  ooimly; 
H.  G.  Fuller,  Jtidge. 

Aotlon  by  Edward  H.  Aadmra  against 
Ghftilfla  H.  Wynn  to  foreclose  a  mortgage.  A 
demurrer  to  the  complaint  wu  OTerruled, 
nnd  defendant  appeals.  Berersed  and  re- 
manded. 

Wyun  ft  Nock,  for  appdlant.  Homer  ft 
Stewart,  tat  respondoat 

GOBSON,  J.  This  ia  an  appeal  ftom  an 
<*rder  oTerruUng  a  demurrer  to  the  complaint 
'Vha  action  vaa  brought  to  foreclose  a  mort- 
gage on  oertaln  lots  in  ttie  city  of  Pierre.  A 
demnrrer  was  interposed  to  tbe  complaint  on 
tbe  ground  that  the  complaint  does  not  stavi 
facts  Buffldent  to  constitute  a  cause  of  ho- 
tion.  Tbe  particular  groimda  relied  on  to 
sustain  tbe  demurrer  are  stated  by  the  leam- 
<<fl  counsel  for  appellunt  in  bis  brief  as  fol- 
lows: "Hie  complaint  is  demurmblc,  because 
it  nowhnv  alleges  that  the  defendant  exe- 
i-iited  and  delivered  the  promissory  note  and 
iiKirtgage  declared  upon  to  tbe  plaintiff.  The 
case  Is  entitled  in  the  caption  ns  'Edwnnl  H. 
Andrews,  Plaintiff,  vs.  Charles  H.  Wynn,  De- 
fendant' Tbe  complnint  does  not  nlle^e  thnt 
(he  defendant  executed  and  delivered  to  Ed- 
w:ird  H.  Andrews  tbe  note  and  mortgage  de- 


clared upon.  Tbe  oomplalnt  does  not  allege 
fliat  the  plaintiff  Is  the  owner  of  the  promis- 
sory note  and  mortgage  declared  upon,  nor 
does  It  allege  any  assignment  or  transfer 
from  E.  H.  Andrews  to  Edward  H.  Andrew^ 
and  there  Is  no  allegalton  tliat  Bdward  H. 
Andrews  and  B.  H.  Andrews  are  one  and  tbe 
same  person.  There  Is  nolSilnc  In  the  com- 
plaint to  show  wby  Bdward  H.  Andrews 
should  recover  of  the  Oef^dant  in  tills  acUon 
upon  tbe  promissory  note  and  mortgage  de- 
dared  iq;>on."  Tbe  title  of  Hie  Sjction  in  bofli 
the  summons  and  complaint  is  "Bdward  H. 
Andrews  vs.  Gbnrles  B.  ^^nn."  In  tbe  com- 
plaint it  la  allied  that  the  defendant,  Obarles 
H.  Wynn,  made,  executed,  and  delirered  to 
"R  H.  Andrews"  his  certain  promissory  note, 
•  •  •  and  thereby  promised  to  psy  "B.  H, 
Andrem,"  eta  A  copy  of  the  note  Is  set 
out.  In  which  the  defendant  promised  to  pay 
to  tbe  order  of  B.  H.  Andrews,  etc.  It  is  also 
alleged  Hiat  to  secure  tbe  paym^  of  said 
note  tbe  defendant  made,  executed,  and  de- 
lirered to  B.  H.  An^wa  a  mortgage,  and 
thereby  mortgaged  to  said  "B.  B.  Andrews," 
in  fee,  oertaln  lands,  eta  The  only  aUegation 
in  tbe  complaint  indicating  in  any  manner 
tliat  B.  H.  Andrews  is  the  same  person  aa 
Bdwsxd  H,  Andrew^  tbB  plaintiff,  is  the  al- 
legation: "And  the  plaintiff  further  states 
that  there  Is  now  justly  due  the  plaintiff  upon 
said  note  and  mortgage  ^e  sum  of"  $1,500, 
interest  eta  This,  however,  is  a  concltudon 
of  law  from  the  fitcts  prevlonBly  stated  In  ths 
complaint  and  ts  not  sufltdent  of  Itself  to 
diow  that  tbe  plaintiff  and  said  B.  H.  An- 
drewB  are  one  and  the  same.  A  court  cannot 
take  Judicial  notice  that  Bdward  H.  Andrews 
and  B.  H.  Andrews  are  one  and  tbe  same 
person,  or  that  E.  H.  is  not  tbe  full  Christian 
name  of  a  person.  Gardner  v.  McGltue,  6 
Minn.  250,  (GiL  1670  Nelson  r.  Highland, 
13  Oal.  75;  Maxw.  Code  PI.  76. 

Tbe  coimsel  fCr  respondent  contend  that 
the  action  might  have  been  maintained  in 
tbe  name  of  B.  H.  Andrews.  Probably  such 
a  pleading  might  be  sustained  In  some  of  tbe 
stetes.  Zwlckey  t.  Honey,  63  Wis.  464,  23 
N.  W.  Rep.  577;  Maxw.  Code  Pi.  75.  But 
that  question  Is  not  involved  in  this  case. 
The  difficulty  with  the  complaint  In  tbe  oaise 
at  bar  is  that  one  Edward  H.  Andrews  brfn^ 
the  suit  to  recover  on  a  note  and  mortgnice 
apparently  made  to  one  E.  H.  Andrews,  and 
that  it  is  nowhere  alleged  in  the  complaint 
that  Bdward  H.  and  E.  H.  are  one  and  tbe 
some  person,  or  that  the  note  and  mortgaee 
were  made,  executed,  and  delivered  to  the 
plaintiff;  In  other  words,  there  Is  nothing  In 
the  complaint  to  show  that  tbe  plaintiff  is 
entitled  to  maintain  the  acdon. 

Again,  the  counsel  fbr  respondoit  contend 
that  under  the  last  clause  of  section  4827, 
Comp.  Laws,  which  provides  that  "in  an 
action  or  defense  founded  upon  an  instru- 
ment In  writing  for  the  payment  of  money 
only  it  shall  be  snffldent  for  tbe  party  to 
give  the  copy  of  the  Instrument  and  state 
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ttiem  l8  dne  to  blm  tberecoi  firom  the  advene 
pai-ty  a  8pe(ifled  sum  which  be  claims,"  an 
allegation  that  the  defendant  made  and  de- 
livered the  note  and  mortga£%  to  the  plain- 
tiff la  implied,  aa  was  held  In  Marshall  v. 
Rochwood,  12  How.  Pr.  452.  But  in  the  well- 
considered  case  ot  Pf^ser  v.  McCormock,  51 
How.  Pr.  206,  It  was  held  that  a  similar  pro- 
Tlsloa  In  the  New  Tork  Code  did  not  aj^ly 
to  an  action  to  foreclose  a  mortgage,  and 
that  such  an  action  la  not  an  action  for  the 
recorerr  of  mone^  iCml7>  bat  to  miuject  prop- 
erty to  the  payment  of  a  debt  The  doctrine 
laid  down  in  the  case  last  cited  Is  substan- 
tiaUy  the  same  ss  that  laid  down  In  the  case 
of  Prlndle  v.  Carathers,  15  N.  T.  425.  In 
that  case  the  court  of  appeals  of  New  York 
sa^s:  "The  oases  Included  in  section  one 
hundred  and  sixty-two  (last  clause)  will  not 
embrace  the  case  of  mutual  promises  where 
any  stipulation  is  contained,  other  than  for 
the  payment  of  money  on  ^ther  side,  nor  to 
unilateral  contracts  of  the  same  character. 
Thus  limited,  it  will  be  conftoed  almost  ex« 
oloslTdy  to  blUs  of  ezcbanse,  promlssoiy 
notes,  and  other  written  promises  for  tha 
ftayment  of  money  without  any  other  etlpu- 
liUi(HL"  Had  this  action  been  brou^t  on 
the  note  alone,  the  contention  of  counsel 
for  respondent  would  have  had  mu(di  force, 
but,  being  brought  to  foreclose  a  mortgage, 
the  Implied  allegations  to  sustain  the  action 
oannot  be  supplied  by  intendment  under  the 
act  The  implied  allecatio&s  under  the  last 
clause  of  section  4927  are  limited  to  actions 
maintainable  under  that  Mctlon.  and  can^ 
not  te  extended  to  onbrace  ordinary  actkms 
under  the  Oode. 

It  is  forther  contended  by  the  counsel  for 
the  respondent  that  the  cft)Jection  is  a  mere 
technical  one,  and  should  be  disregarded, 
uixler  the  provisions  of  section  4941,  Ck>mp. 
Laws,  which  provides  that  "the  court  shall 
In  every  stage  of  the  action  dUregard  any 
error  or  defect  in  the  pleadings  or  proceed- 
ings which  shall  not  afleot  the  substantial 
rights  of  the  adverse  party;  and  no  jud^ 
saeat  shall  be  reversed  or  afTeoted  by  reoBon 
Of  such  error  or  defect"  But  we  are  not  in- 
clined to  take  this  view  of  the  defects  In 
this  complaint  Had  the  allegations  of  the 
complaint  been  that  the  note  and  mortgage 
were  made  and  delivered  to  Blmer  H. 
Andrews,  and  no  asslgnioent  allefied.  and 
no  allegation  that  the  plaintiff  was  the  owner 
of  the  note  and  mortgage,  could  it  be  con- 
tended that  the  plalntUT  conld  reoover?  We 
think  not.  If,  tben,  as  we  have  seen,  E.  H.. 
in  the  abeeuce  of  an  affirmative  showlnj:, 
may  be  regarded  as  the  Christian  name  of 
a  person,  the  same  rule  would  apply.  Of 
course,  any  allegation  that  the  plaintiff, 
Bdward  H.,  and  E.  EL,  to  whom  the  note 
and  mortgage  were  made,  executed,  and  de- 
Uvered,  were  one  and  the  same  pmon, 
woDld  cure  the  defect  But  until  there  is 
such  an  allegation,  is  this  oourt  authorized 
to  any  that  ancb  Is  the  fact?  We  are  of  the 


oidnlon  that  It  Is  not,  and  that  w«  oould  no 
more  hold  that  E.  H.  meant  Edward  H.  than 
we  could  say  Elmer  H.  meant  Edward  H. 
The  complaint  must  on  its  face  show  that 
the  plaintiff  la  coKtltied  to  tbo  judgment 
prayed  for. 

Again,  It  Is  claimed  by  counsel  for  re- 
spondent that  a  demurrer  is  not  the  proper 
remedy;  that  the  iWeet  to  only  a  misnomer 
of  the  plaintiff  that  cannot  be  reached  by 
demurrer.  But  we  oannot  agree  with  the 
learned  comtsd  ta  tills  contetfUoo.  There 
Is  no  nlsBomer  of  tiie  ptelwtMf,  He  la  pro^ 
erly  named  in  the  record,  but  he  does  not 
show  that  the  note  and  mortgage  on  which 
the  suit  la  tHroii^  were  made  or  dettvered 
to  him,  or  tnuuferred  to  Urn,  or  flurt  he 
and  E.  H.  Andrews  wece  one  and  the  same 
person,  or  that  be  has  any  ri^t  to  reoover 
upon  them.  In  other  words,  be  does  not 
connect  himself  hi  any  legal  mamier  with 
the  note  and  mortgage,  but  upon  the  face 
ef  the  record  they  seem  to  belong  to  an- 
other party,  ftmn  whom  he  rtiews  no  trans- 
fer or  asd^ment  Oar  attention  has  been 
called  to  the  case  of  Zwickey  v.  Haney,  63 
Wis.  464,  23  N.  W.  Itep.  5n,  as  supporting 
the  complaint  in  this  action,  but  we  are  of 
the  opinion  that  that  case  does  not  aid  the 
respondent  It  would  seem  from  the  rather 
brief  statement  in  the  opinion  of  the  oourt 
that  the  action  was  brought  In  the  name 
of  "M.,  G.,  and  CL  Zwlckey,"  but  wUen  iudg- 
ment  was  taken  that  names  of  the  i^ln- 
tUfti,  "Michael  Zwickey,  George  Zwlckey,  and 
Ca^r  Zwlckey,"  were  named  as  the  plain- 
tiffs therein,  and  tt  was  Insisted  that  the 
court  should  not  preenne  tiiat  die  persons 
named  In  the  oomplalnt  were  the  same  per- 
sons as  those  named  in  the  Judgment  But 
the  court  held  that  it  must  assume  from 
the  record  that  M.,  O.,  anu  C.  stand  for 
Michael,  George,  and  Gasper.  Suppose,  in 
the  case  at  bar,  the  action  had  been  brought 
In  the  name  of  B.  H.  Andrews,  and  on  ren- 
dering Judgment  the  full  Christifln  name  ot 
Edward  H.  Andrews  bad  been  Inserted  as  the 
plaintiff,  we  think  this  oourt  would  be  author- 
ized to  presume  that  the  trial  court  had 
b^ore  It  pToot  that  the  Christian  name  of 
B.  H.  Andrews  was  Edward  H.  Andrews^ 
But  on  demurrer  we  are  not  authorized  to 
make  such  a  presumptloa.  The  omission  to 
state  a  fact  In  the  complaint  material  to 
the  plaintiff's  right  to  recover  cannot  l>e 
BUppUed  by  Int^dment.  unless  It  Is  a  fact 
of  which  the  court  will  take  JuAcIal  notice 
or  otiier  facts  are  stated  that  neoessarlly 
Imply  the  existence  of  the  fact  omitted. 
We  are  of  the  opinion,  therefore,  that  the 
demurrer  diould  have  been  sustained,  and 
the  order  overruling  the  same  must  be  re- 
versed. The  order  df  the  drcuit  oourt  Is 
reversed,  and  the  circuit  court  Is  directed 
to  allow  the  plaintiff  to  amend  his  complaint 
as  he  may  be  advised,  within  such  time 
and  upon  8nch  terms  as  the  ooort  may 
deem  joX 
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KELLA3kl,  3.,  (eoocamng  ntedaUy.)  1 
tbink  tbe  dedrion  of  tlila  ttm  to  il|^t^  but 
I  hare  aesknm  doubt  sbont  ths  pio* 
prietr  of  tills  oonrt  dlnctliig  in  ad- 
Tance  how  the  diBcntlon  of  the  trial 
court  shall  beezerdaed  aa  to  allowance 
of  amendmeDtB  after  the  case  Is  re- 
mitted. The  dlrecUoa  la  not  Important  If 
««iflned  to  this  caae»  bat  I  understand  it 
Is  made  d^herately,  and  la  Intended  to 
declare  generally  the  authority  of  this  court 
and  the  propriety  o(  Its  exercise  In  any 
case  where,  on  appeal.  It  holda  a  pleading 
defective,  to  direct  the  court  below  to  al- 
low it  to  be  amended.  I  ttlnk  this  le  an 
nnanthorlsed  interference  with  the  dlacre- 
tlOD  of  the  trial  court.  Tbe  allowance  or 
disallowance  of  amendments  to  ideadlDga 
la  by  statute  committed  to  the  discretion 
of  the  trial  court,  and  Its  rulings  in  respect 
thereto  will  only  be  reviewed  In  case  of 
palpable  abuse.  The  test  of  abuse  Is  not 
whether  the  trial  court  exercised  its  discre- 
tion in  a  manner  to  please  this  court 
Qases  are  not  Infrequent  where  a  rerienine 
court,  while  not  approving  the  dlBcretlonnry 
acts  of  a  lower  court,  refuses  to  dlstuib 
or  modify  them.  In  making  tbe  order  re- 
ferred to,  I  think  this  court  usurps  a  power 
that  belongs  to  the  trial  court,— that  of 
exercising  Its  discretion  as  to  when  and 
how  and  upon  what  terms  pleadings  may 
be  amended  in  cases  before  It  There  are 
often  facts  and  circumstances  present  with 
or  Judicially  known  to  the  trial  court,  and 
not  exhibited  by  the  record  which  comes 
here,  that  would  and  ou^t  to  Infiu€aic« 
such  court  in  determining  whether.  In  fur- 
therance of  Justice,  any  amendment  at  all 
ought  to  be  allowed,  and.  if  so,  what  and 
npoQ  wluit  terma  A  question  of  discre- 
tion is  not  a  question  of  law,  and  cannot 
become  so  tmtU  tbe  discretion  is  shown  to 
have  been  abused.  Not  until  then  does  it 
become  a  law  question  which  this  court 
may  condder.  Until  such  abuse  Is  shown. 
I  do  not  see  any  ground  upon  which  this 
court  can  properly  assume  control  over  it 
Thin  case  comes  here  as  to  an  appellate 
court,  to  have  reviewed  the  decision  of  the 
trial  court.  We  not  only  review  that,  but 
go  further,  and  volimtcer  to  decide  an  In- 
dependent question  not  yet  presented  to 
or  passed  upon  by  the  trlul  court;  a  ques- 
tion, too,  over  wblch  this  court  can  never 
have  jurisdiction,  except  upon  a  showing 
that  the  trial  court  Uns  abused  Its  discretion- 
ary power.  It  has  not  done  so,  for  it  has 
not  yet  acted  at  all  in  tbe  matter,  and  to 
assume  tliat  It  will  be  inclined  to  and  will 
do  so,  unless  controlled  by  the  order  of  this 
court,  is,  to  my  mind,  Intolerable.  Greeley 
r.  UcCoy,  (S.  D.)  M  N.  W.  Hep.  059,  is  not 
a  precedent  In  that  case  the  order  ap- 
pealed from  sustained  a  demurrer  to  plain- 
tiff's complaint,  and  gave  him  days  in 


which  to  amend,  and  fixed  ths  terms.  This 
court  affirmed  the  ruling  of  tbe  trial  court* 
and  at  tbe  request  ot  tlie  respoDdent  addeft 
to  its  Judgment  an  approval  ot  Its  actloa 
in  gtvbig  time  to  amend.  It  did  not  nndciv 
take  to  substitute  Its  discretion  for  that  o* 
the  tiial  conrt  It  slmp^  offlrmed  the  ao-. 
tion  of  the  trial  court  as  expressly  sboim. 
by  ttie  order  ai^>ealed  from,  all  of  which' 
fully  appeared  in  the  record.  In  my  opin- 
ion, in  this  case  tbe  Judgment  of  this  court 
should  simply  reverse  the  decislw  of  the 
trial  court  overruling  the  demturer,  and 
remand  the  caae  to  the  drcnlt  court  for 
further  proceedingB  accwdliig  to  law. 


■VARB  T.  HCOHBS  GOUHTT. 
(Sapreme  Court  of  Soatb  Dakota.  April  19, 18e&). 

BorasHB  CotJBT— JuRreDiOTtoir— Rsiuiin— 
Amskdmbnt  of  PLBAnme. 
Tbla  ooort  wwsesaes  the  power,  on  reoIV 
ttng  a  ease  appealed  to  this  court  to  th«  trial  i 
ooort,  to  direct  that  an  amendmeDt  to  a  pleadlog 
may  lie  made  lo  tbe  trial  court,  and  auch  power 
should  be  liberally  exercised  la  furtherance  of 
juBtice.  Kallam,  J.,  dlaaentiag. 
(Sf  Ilabaa  bar  the  Court) 

Appeal  from  dxcnlt  court,  Hn^hes  comity; 
H.  0.  Fuller,  Judge. 

Action  by  Fred  T.  Brans  agalnat  Hnt^cs. 
county.   Judgment  on  demurrer  to  the  com- 
plaint was  affirmed  on  appeal,  and  plolntitr 
mores  Cor  leare  to  amend  his  complaint. 
Motion  allowed. 

H.  B.  Dewey,  for  api>ellant  Coe  I.  Craw- 
ford. h>  B.  Oaffy,  and  R.  W.  Stewart,  for  re- 
SUKHident 

CORSON.  J.  This  Is  an  application  to. 
this  court  to  amend  ita  Judgment  in  this  cose 
by  adding  thereto  that  "plaintiff  have  leave 
to  amend  his  complnlnt  within  rixty  days 
upon  the  payment  of  the  costs  of  the  appe.il." 
The  court  below  sustained  a  demurrer  to  the 
complaint  on  the  ground  that  it  did  not  state- 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. No  leave  to  amend  was  given  In  tiie 
order,  and  no  Judgment  was  rendered  In  the 
court  below  upon  the  demurrer.  The  plain- 
tiff appealed  to  this  court,  and  It  affirmed 
the  order  made  by  the  court  bolow. 

The  question  presented  Is:  Has  this  roort 
power  to  grant  the  plaintiff  leave  to  amend, 
or  must  he  niake  such  application  to  the 
trial  court?  While  the  power  of  permitting 
parties  to  amend  their  pleadings  is  vested  In. 
the  trial  courts,  and  can  only,  In  ordinary 
cases,  be  exercised  by  those  courts,  still  wk>i 
think  this  court  possesses  the  Inherent  power, 
in  disposing  of  cases  brought  before  It  ou 
appeals,  of  directing  that  such  amendmenta 
shall  be  allowed  when  this  coiurt  deems  It 
proper  to  make  such  a  direction.  This  court 
lias  in  numerous  Instances  exercised  the  pow- 
er of  directing  what  further  proceedings  the 
court  below  slull  take  in  the  action,  by  dl> 
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reettng  the  ooort  to  dlsmlaB  ttie  actl<m, 
comet  Its  eonctoBkms  of  law,  and  ater 
Jadgment  In  accordance  wltb  the  opinion  of 
the  court,  and  recently,  in  the  case  of  Gree- 
ley V.  McCoy,  54  N.  W.  Rep.  059,  it  amended 
the  Judgment  of  this  court  by  adding  thereto 
leave  to  the  plaintiff  to  amend  his  complaint, 
although  It  affirmed  the  order  of  the  court 
below  sustaining  a  demurrer  to  fbe  com- 
plaint. It  Is  true,  in  that  case  leave  to 
amend  bad  been  given  in  the  order  sustaining 
the  demurrer,  while  In  the  case  at  bar  no 
such  leave  appears  by  the  order  to  have  been 
gtvei.  But,  in  our  view,  the  fact  that  such 
leave  was  given  In  the  order  In  the  case 
cited  does  not  materially  affect  the  question 
of  the  power  of  this  court  to  direct  an  amend- 
ment In  the  court  below.  In  the  very  re- 
cent able  woric  on  Appellate  Procedure  by 
Elliott,  the  learned  author  says:  "\Vhere 
the  facts  are  not  in  dispute,  or  where  it  is 
evld^t  that  no  recovery  can  be  had  In  the 
particular  Instance,  the  appellate  tribunal 
may  remand  the  case  with  instructions  to 
dismiss  tlie  action,  or  to  enter  a  final  judg- 
ment in  favor  of  the  party  entitled  to  it 
under  the  law.  So,  on  the  other  hand,  it 
Is  proper  for  the  court,  where  Justice  re- 
quires it,  to  direct  that  the  affirmance  shall 
□ot  preclude  another  action.  So,  too,  amend- 
ments may  be  suggested  or  directed  in  fur- 
therance of  Justice,  and  direction  may  be 
f^ven  to  admit  parties.  It  Is  safe  to  affirm 
timt  the  result  of  all  the  particular  Instan- 
fffsi,  as  a  valid  inductive  process  will  show, 
Is  that  the  Judgment  on  appeal  may  so  di- 
rect the  trial  court  as  to  require  It  to  vary, 
amend,  or  modify  Its  decree  or  Judgment  as 
to  make  It  effectively  yield  Justice  to  the 
parties  whose  Interests  are  Involved."  Sec- 
tion C69.  The  doctrine  here  laid  down 
soems  to  be  fully  sustained  by  the  practice 
of  the  appellate  courts.  The  practice  of 
making  orders  ^ving  leave  to  parties  to 
amend  tholr  pleadings  In  the  court  below, 
or  giving  parties  the  right  to  plead  over 
in  the  court  below,  seems  to  be  followed  by 
the  court  of  appeals  of  New  ToA,  whence 
our  system  of  pleading  Is  mainly  derived- 
At  the  end  of  the  decision  In  Lamming  v. 
Galusha,  135  N.  Y.  239,  31  N.  E.  Rep.  1024, 
after  atnrming  the  Judgment  of  the  supreme 
court  at  special  term.  Is  the  following 
amendment  of  the  Judgment  of  the  court: 
"Said  Jlidgment  was  amended  by  order  en- 
tered October  28,  1892,  by  adding  thereto 
the  following:  *with  leave  to  the  defendants 
to  withdraw  their  demurrer,  and  answer 
within  twenty  days  after  flllng  remittitur 
in  the  supreme  court,  entry  of  order  of 
,J«dgm«it  thereupon,  and  service,'  '*  etc.  See, 
also,  for  similar  orders,  llltchell  v.  Thome, 
i:t4  N.  y.  536,  32  N.  E.  Rep.  10;  Rose  v. 
Hawley,  133  N.  T.  815,  81  N.  E.  Rep.  236; 
Haebler  v.  Myers,  132  N.  T.  303.  30  N.  E. 
Itep.  DtKt;  Angell  v.  Van  Schnlck,  132  N.  Y. 
187,  80  N.  B.  Rep.  395;  Johnson  v.  Golder, 
132  N.  Y.  116.  80  N.  E.  Rep.  370.    In  Roths- 


chUd  V.  Whitman,  132  N.  T.  472,  80  N.  H. 
Rep.  868,  after  affirming  a  Judgment  of  the 
supreme  court  at  gomal  term  sustaining 
a  demurrer  to  an  answer,  the  court  of  ap- 
peals made  the  following  order:  "Judgment 
should  be  affirmed,  with  coats,  with  leave 
to  the  defendants  to  ambnd  their  answer 
within  twenty  days  upon  payment  of  costs.** 
In  RI^  V.  Parsons,  2  S.  E.  Rep.  81,  29  W. 
Va.  522,  a  demurrer  to  the  complaint  was 
sustained  by  the  lower  court,  and  the  ruling 
of  tlie  trial  cotirt  affirmed  ^  the  si^reme 
court.  In  that  case  the  court  says:  "It  la 
clear,  therefore,  that  the  declaration  at  bar 
Is  fatally  defective  and  Insufficient,  and  Uiat 
the  ruling  and  Judgment  of  the  circuit  court 
v^-as  correct.  If  nothing  else  appeared  In  the 
Judgment  and  order  of  the  court  bdow,  we 
would,  notwithstanding  the  foct  that  Its 
ruling  was  not  erroneous  In  sostalnlng  the 
demurrer,  reverse  tlie  Judgment,  and  remand 
tiie  case,  with  leave  to  tlie  plaintiff  to  amend 
his  declaration  if  he  elects  so  to  do,  since  we 
can  plainly  see  that  It  could  be  amended  so 
as  to  avoid  the  grounds  of  demurrer.  •  •  • 
But  the  order  sustaining  the  demurrer  In 
this  case  shows  that  t2ie  plaintiff  declined 
to  amend.  Tlic  language  of  the  order  Is: 
'And  the  plalntffT  not  detdring  to  amend 
hts  said  declaration,'  the  court  gave  Judg- 
ment for  the  defendant.  •  •  •  The  only 
thing  we  can  do,  therefore,  is  to  uncondi- 
tionally affirm  the  Judgment  of  the  drcidt 
court"  In  the  case  of  Railroad  Co.  v. 
Ixihges,  83  N.  E.  Rep.  4^,  decided  In  ManA 
of  the  present  year,  the  appellate  court  of 
Indiana  made  the  following  order:  "The 
Judgment  Is  reversed,  with  Instractlons  to 
the  court  below  to  sustain  the  demurrer 
to  each  paragraph  of  the  complaint,  with 
leave  to  amend."  See,  also,  Jones  v.  Shay, 
72  Iowa,  237,  33  N.  W.  Rep.  650;  Plerson 
V.  David,  1  Iowa,  23;  Sewlng-Mach.  Co.  v. 
Moore,  2  Dak.  280,  8  N.  W.  Rep.  131; 
Peldenhelmer  v.  Tressel,  6  Dak.  205,  43  N. 
W.  Rep.  94;  Adams  v.  Smith,  6  Dak.  94, 
50  N.  W.  Rep.  720.  Such  dh*ections  by  the 
appellate  court  are  made  in  furtherance  of 
Justice,  and  to  prevent  any  misunderstand- 
ing In  the  court  below  as  to  the  subsequent 
proceedings  to  be  taken  In  the  case.  Cer- 
tainly an  appellate  court,  after  a  full  er- 
amlnatton  of  the  case,  is  quite  as  well  ad- 
vised as  to  whether  or  not  the  party  should 
be  allowed  to  amend  his  pleadings  as  the 
trial  court.  We  are  clearly  of  the  opin- 
ion, therefore,  that  this  court  not  only  pos- 
sesses tbe  power  to  give  such  directions, 
but  ttiat  the  power  should  be  liberally  ex- 
ercised In  furtherance  of  Justice,  In  proper 
cases,  to  the  end  that  causes  shall,  as  far  as 
possible,  be  tried  upon  their  merits.  While 
in  the  case  at  bar  we  are  not  able  to  see 
clearly  how  the  complaint  In  this  case  can 
be  amended  so  as  to  state  a  cause  of  ac- 
tion, we  cannot  say  as  matter  of  law  that 
It  cannot  possibly  be  so  amended,  and  heneo 
we  are  disposed  to  give  the  plaintiff  the  op- 
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portmaty  to  ■»  amend  hli  comiOaliit*  tt  lift 
can  do  w.  The  Judgment  of  thla  court  wOl 
theTefOn  be  amotded  tqr  adding  thereto  the 
foUowhig:  "With  leave  to  the  plaintiff  to 
amend  bit  complaint  within  sixty  days  aft- 
er the  ren^ttltnr  la  died  In  the  court  be- 
low, upon  payment  of  the  costa  of  thle  ap- 
peal** 

BBNNBTT,  P.  3.,  concurring. 

ggT.T.Aif,  x,  (dlaeeaflng.)  I  dtannt  upon 
the  same  general  gronnda  stated  In  my 
oidnlon  In  Andrews  r.  Wymi,  64  N.  W.  Rep. 
1017.  It  seems  to  me  that  the  views  there  ex- 
pressed i^ly  with  peculiar  force  to  this  case. 
The  action  was  brought  upon  a  wrlttrai  in- 
atruinent,  and  to  recover  money  paid  thereon, 
on  the  ground  that  the  law  under  which  de- 
fendant's board  of  commissioners  assmned  to 
act  in  mSUng  the  written  instrument  was 
Invalid,  and  that,  there  being  no  antluHity  to 
make  it,  plaintiff  was  entitled  to  recover  the 
mimey  paid  for  It.  Upon  demurrer  to  the 
complatnt  It  woa  held  both  by  the  court  below 
and  by  this  conrt  that  the  plaintiff  could  not 
recover,  becnnse  the  payment  constituted  a 
voluntary  payment,  villi  fall  knowledge  of 
all  the  foots,  but  under  a  mistake  of  law,  and 
because,  under  the  statute  under  which  the 
written  instrmnoit  was  mad^  the  board  of 
county  commissioners  was  not  acting  as  the 
agent  of  the  county.  We  now  remand  the 
case,  with  a  gen^l  oi-der  to  tiie  trial  court 
to  allow  the  plaintiff  to  amend  Us  complaint 
This  court  does  not  know,  nor  can  It  now 
have  the  remotest  Idea,  In  what  resi»ect  he 
may  desire  to  amend.  In  Andrews  v.  wynn, 
supra,  In  which  a  similar  ordra*  was  made, 
the  demurrer  was  directed  to  one  ipedflo 
defect  In  the  complaint  mie  sln^e  allega- 
tira  of  the  omitted  fact  would  cure  the  de- 
fect uul  make  the  complaint  good.  In  such 
case  It  might  perhaps,  be  'understood  that 
the  order  referred  to  an  amendment  to  cure 
such  defect;  but  here  the  defect  is  funda- 
mental, and  goes  to  the  very  substance  and 
theory  of  the  cause  of  action.  It  Is  not  ap- 
parent what  curative  amendment  could  be 
made  to  this  complaint  without  changing  the 
entire  basis  and  theory  of  the  cause  of  action, 
and  yet  we  require  the  trial  court  to  allow  It 
to  be  amended.  I  apprehend  the  conrt  below 
will  have  difficult  In  Interpreting  this  order. 
Does  tt  mean  that  any  amendment  whkdi  the 
plaintiff  may  present  not  forbidden  es- 
tablished rulea  of  practice,  must  be  allowed, 
or  simply  tliat  some  amraidment  must  be  al- 
lowed? Is  its  effect  to  place  the  matter  of 
amendment  entirely  beyond  the  discretionary 
power  of  the  trial  court  or  only  oartiaUy? 
In  either  view,  I  think  It  oontravenes  the 
tetter  and  the  spirit  of  the  statute.  Where  a 
demurrer  Is  overruled  below,  and  on  appeal 
this  court  reverses  and  holds  the  demurrer 
good,  and  it  can  see.  as  in  the  Andrews  Case, 
supra,  that  the  complaint  is  plainly  amend- 
uble,  thoe  may  be  more  plausible  grounds 


tor  adding  to  ttw  Jndgment  of  fids  eout  a 
direction  that  plaintiff  be  allowed  to  amend, 
but  then  only  upon  the  theory  that  with  all 
the  facta  before  it  this  conrt  may  direct  to  bs 
dcme  what  it  Is  ^ain  fiie  trial  court  tfoifiit  to 
have  done;  but  even  then,  and  whatever 
may  be  the  anthoiity  of  this  conrt  tiie  wiser 
practice,  and  that  oontemplated  by  the  stat- 
ute, in  my  Jot^ment  Is  to  leave  questions  <rt 
amendmoit  to  the  trial  oonrt  mUl  tlwy 
cease  to  be  questions  of  discretion,  and  be- 
come <iuestionB  of  law,  and  this  only  oooors 
when  the  discretion  of  the  trial  court  Is 
shown  to  have  been  abused. 


ALDBICH  St  sL  ▼.  WILUARIH. 
(Sapreme  Court  of  Sooth  Dakota.  AptiL  19, 180>.) 
FxAonoB  OK  Appbu.— Addithhtu,  Abbtbaoi's 
Com. 

Role  18  of  this  oonrt  oontemplafcet  that  the 
respondent  may  serve  and  file  a  farther  or  addi- 
tional  abstract  to  supply  defects  and  omlssioos  in 
appellant's  abstract,  necessary  to  a  proper  presen- 
taUon  of  tbe  case  oo  the  part  of  the  respoadeat 
for  the  detormlnatloa  of  the  same  by  tbls  court; 
but  when  snoh  further  or  addtUonal  abstract 
largely  dupUcates  matter  oontatoed  In  appellant's 
abstract,  the  respondent  wtU  only  be  entitled  to 
tax  as  costs  for  prlnUng  such  new  or  additional 
matter  as  was  necessary  to  be  inserted  la  such 
further  or  additional  abstraoL 
(Syllabus  by  the  Court.) 

Action  by  George  W.  Aldrich  and  Jaoob 
B.  Huffman,  partners  as  Aldrich  A  Huffman, 
against  Alma  E.  Wllraarth.  From  »  taxa- 
tion of  costs,  defendant  i^Mteals.  BlU  of 
costs  amended. 

A.  B.  Melrllle  and  A  W.  WHmarth,  fbr  ap- 
pellant Mousw  A  Vollratii.  for  respond- 
ents. 

PER  CURIAM.   This  is  an  appeal  from 

the  decldon  of  the  deik  of  this  court  taxing 
the  costs  In  ttils  case.  The  only  Item  really 
in  contention  is  <me  for  printing  the  amend- 
ed abstract  The  appellant  inslste  that  this 
Item  should  not  be  allowed,  for  the  reason 
that  an  amended  abstract  was  not  neces- 
sary, and  Is  Incorrect  In  several  particulars, 
which  the  counsel  for  the  appellant  specifies. 
The  amended  abstract  was,  we  think,  neces- 
sary to  present  certain  evld^ioe  more  fully 
to  the  court  than  It  appeared  in  the  original 
al)stract;  but  It  seems  to  contain  also  some 
portions  of  the  evldraioe  embocued  In  the 
original.  As  no  reference  Is  made  to  the 
pages  or  f<^os  of  the  original  sou^t  to  be 
amended,  it  Is  quite  impossible  for  us,  th^e- 
fore,  to  determine  definitely  how  much  new 
matter  Is  Inserted,  not  contained  In  the  orig^ 
inal.  We  are  of  the  opinion,  also,  that  the 
errors  In  the  amended  abstract  are  too 
slight  to  warrant  us  In  ssylng  It  was  Incor- 
rect and  we  do  not  see  that  the  verbal  er> 
rors  pointed  out  materially  affect  the  senses 
or  would  be  calculated  to  mislead  the 
court  While  we  ahuU  Insist  that  a\h 
streets  and  amended  abstracts  shall  bo 
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•ubatan dally  correct,  and  that  parties  shall 
ta  good  faith  ^deavor  to  hare  them  bo,  yet 
■Ught  Terbel  erron,  evidently  liiadT«>tently 
mode  and  not  intentional,  and  not  calculated 
to  mislead  the  oonrt  or  counsel,  will  be  dis- 
resarded.  We  are  of  tbe  opinion,  from  an 
examination  of  tbe  original  anu  amended 
abstracts,  that  abont  one  half  of  the  amend- 
ed abstract  ia  made  up  of  evidence  omitted 
■from  the  ortEtnal,  or  not  so  stated  in  the 
original  as  to  fully  present  the  resirandents' 
case.  We  have  concluded,  therefore,  to  al- 
low one  half  the  amount  claimed  for  the 
printing  of  the  amended  abstnet,  and  tbe 
bill  of  costs  will  be  amended  accordingly. 
When  a  claim  Is  made  for  printing  an  amend- 
ed abstract  the  clerk  will  ordinarily  allow 
tt,  as  ha  baa  no  means  at  aaeotnining 
whether  the  amended  abstract  was  neces- 
sary, or  how  much  of  it  was  required,  and 
these  facts  can  only  be  determined  by  tbe 
cqort  TtuB  derk,  ther^ore,  very  properly 
allowed  the  ttem  In  tiie  first  instance,  leaving 
dw  partgr  agvriaved  to  appeal  to  tttis  oonrt. 


ROUER  V.  CONTKR  at  aL 
(Supreme  Court  of  Minoesota.   Hay  6, 189B.] 

Pl.El.Di:f08— EviDBNCI— DlBCUTIOX  OS  COUBT. 

1.  The  rule  that  a  complaint  Deed  not  antici- 
pate and  negative  matter  of  defease— as  payment 
-applied. 

Si.  Ad  oSclal  certificate  of  aokoowledgment  of 
the  ezecutiOQ  of  an  todamnity  bond  coostitutes 
prima  facie  proof  of  Its  ezecation.  Charge  of  the 
voDrC  constroed  as  having  this  meaning. 

S.  Tbe  rule  that  the  order  of  proof  may  bezef 
ulatad  by  the  discretion  of  the  court  applied. 
(Syllabos  by  the  Court.) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Kerr,  Judge. 

Action  «n  a  boad  br  Frederick  X  Romer 
against  JfiAm  B.  Oont^  and  others.  Plain- 
tiff had  judgmoit.  and  datendant  Gfuiter 
appeala.  Affirmed. 

P.  W.  Farley,  (M.  D.  Mmm,  o*  conwiel,) 
fbr  app^ant  Otis  Se  Qodtrej  and  O.  E. 
Holman,  for  respondent 

DICKINSON.  J.  The  canse  of  acUw  aet 
fbrth  in  the  complaint  ta  In  brief  as  tidlows: 
In  June,  ISSQi.  tbe  plaintiff  ooatraeted  with 
tbe  owners  at  certain  lands  to  erect  a  blodc 
of  buUdlngs  tfaerKm,  oUlgatlng  himsdf  by 
a  bond  with  BareUes  for  the  use  of  all  per- 
sons who  mlgbt  famish  matariala  at  labor 
for  tiie  coostmctlon,  wltb  Itie  oondltlan  that 
flietr  claims  abould  be  paid.  The  detoidants 
FerodoirtU  A  81dEd  were  snboontractors  un- 
der tbe  plaintiff,  and  they  Obligated  tbem- 
aelves  to  Um  by  bond,  with  tlie  appellant, 
Center,  as  ttidr  surety,  as  is  alleged,  condi- 
tioned Uiat  tluv  ahoold  pay  tor  all  labor 
and  material  oontriboted  In  tbe  performance 
of  their  subcontract  Certain  persons  sap- 
pUad  material  to  Ferodowill  ft  SlAd,  the 
BubcontiHctors,  for  which  the  latter  did  not 
pay.   fitnch  material  men  then  aned  this 


pla&itlff  and  his  sureties  on  their  bond,  and 
recovered  lodgments,  which  the  plaluUff 
paid.  Thereupon  he  Instltated  this  action 
on  the  bond  executed  to  him  by  the  sobcon- 
tractore,  to  recover  the  amounts  of  the  Judg- 
ments so  recovered  against  snd  paid  by  him. 
A  verdict  was  rendered  for  the  plaintiff,  a 
new  trial  refused,  and  the  defendant  Conter 
has  appealed.  He  denies  that  he  executed 
the  bond. 

1.  Hie  complaint  shows  upon  its  face  a 
right  of  recovery.  If  the  plaintiff  has  any 
means  of  reimbursement,  or  has  been  reim- 
bursed or  paid  for  what  he  has  been  com- 
pelled to  pay  on  account  of  tbe  subcontmct- 
OTS,  ttiat  would  have  properly  been  matter 
of  defense.  In  so  tar  as  It  may  have  constl- 
toted  a  defense.  The  plaintiff  was  not  re- 
quired to  plead  the  nonexlatence  of  any  audi 
facts. 

2.  The  bond  bearing  an  official  certificate 
acknowledgment  of  the  execution  of  It 

by  the  obligors  named  in  it,  and  whose 
names  appeared  to  have  been  subscribed 
thereto,  the  instrument  was  receivable  in 
crvldHice  wlttiont  ottiw  proof  of  its  execn* 
tlon.  Gen.  8t  1878,  c.  T3,  H  eT-96.  Section 
89  of  ttie  same  cfhaptw  does  not  qualify  the 
effect  or  force  of  an  official  acknowledgment 
under  the  statntes  above  cited  as  prima  Cade 
proof  of  the  esecaOon  of  instruments  author- 
ised to  be  acknowledged.  Even  though  Ibe 
execution  Is  dented  under  oath,  the  cartlll- 
cate  of  adcnowtodgment  Is  prima  fade  evt- 
d«ee  of  the  execution. 

8.  The  mlhiff  of  tbe  court  allowing  the 
plaintiff  to  presnit  evidence  of  the  execution 
of  tbe  bond  Gcmter  after  tbe  latter  had  In- 
troduced his  evidence  hi  support  of  his  do- 
abd  of  thiB  executlMi  was  a  matter  wltbtn 
the  discretion  of  the  court 

4.  Ttie  court  Instructed  ttie  jury  that  the 
burden  of  proof  rested  upon  fbe  plaintiff, 
tat  the  first  Instance,  to  eatabllah  the  fSct 
that  die  txm6  was  executed  by  Confer;  and 
that  he  (plaintiff)  had  Introduced  tiie  bond 
Itsdf  bearing  the  certificate  of  acknowl- 
e^tment,  and  then  added:  "This  drcwQ- 
stance,  under  the  law  of  this  state  ni>on  that 
subject,  entitled  the  bond  to  be  introduced 
snd  received  In  evidence,  and  shifted  the 
burden  of  proof  onto  the  defendant  Conter 
to  show  that  be  did  not  e.-n>cute  Ibe  bond." 
Exception  was  taken  to  that  part  of  the 
diarge  whidi  we  have  redted.  The  point  Is 
now  argued  as  thon^  tbe  court  had  instruct- 
ed the  Jury  that  the  btmd  having  been  pre- 
sented  bearing  a  oertlflcate  of  acknowledge 
ment,  tbe  general  burden  of  pi-oof.  upon  the 
issue  as  to  its  execution,  rested  upon  tbe  de- 
fendant. But  that  was  not  the  language  or 
effect  at  tb»  fatstructtcm.  The  more  apparent 
meaning  was  that  the  certificate  of  ac- 
knowledgment constituted  prima  fhde  proof 
of  the  execution,  so  that  It  tbm  devolved 
upon  tbe  defendant  to  show  tiiat  he  did  not 
execute  tt  Hits  was  strictly  true.  Tf  tbo 
defendant  had  offered  no  evidence  upon  ttw 
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point,  the  ^aintilTs  prima  fiuAe  cut  wouW 

have  become  conclaslTe. 

As  to  the  assigned  error  In  reapeet  to  Oia 
receiving  of  Exhibits  14  and  17  In  eTldmee, 
tbe  ^.pellant  declines  In  his  brief  to  do  more 
Uian  to  reiterate  his  assignment  of  error. 
We  therefore  dedlne  to  consider  It  If  there 
was  anything  In  the  point  It  deserved  tome 
consideration  at  tiie  liands  of  the  appellant 

Order  affirmed. 

VAin)EQBDRUH,  J.,  absent,  took  no  part 


V.  WEBER. 
(Supreme  Coart  of  Minnesota.  Ma7  S,  188S.) 
Attacbmbnt — Vauditx  or  Weit, 
A  writ  of  attachment,  by  which  aa  action 
Is  oommenced  In  a  Justice's  court,  Is  aufflcieut  to 
give  JorlsdlctioQ  If  It  be  in  tbe  form  prescribed  bv 
stBtute,  requiring  tbe  defendant  to  be  semmoued 
to  appear  at  tbe  office  of  tbe  jasUoe  la  a  qpeclfled 
ooonty,  tbe  town  not  being  named. 
(Syllabus  by  tbe  Court.) 

Appeal  from  district  court,  Morrison  conn- 
tj;  Baxter,  Jadge. 

Action  by  attachment  by  Peter  Beeeman 
against  August  Weber.  Defendant  had  judg- 
ment, and  plaintiff  appeals.  Keversed. 

Taylor,  Calhoun  A  Rhodes,  tor  appdlant 
B.  S.  Smith,  for  respondent 

DIOKINSON,  3.  This  action  mm  oom- 
menced by  a  writ  ot  attachment  In  Ae 
conrt  of  a  justloe  of  the  peace.  Judgment 
was  rendered  In  favw  of  the  plaintiff,  whidi, 
en  appeal  to  tiie  district  court  was  reversed. 
The  sole  qnostloa  ia  wheth»,  by  reason  of 
ttie  fact  that  In  that  part  of  the  writ  which 
serves  the  purposes  of  a  summons  the  Jus- 
tice directed  the  defendant  to  be  summoned 
to  appear  "at  my  office  In  said  comity  [of 
Korrlson.]"  wltboat  namtng  the  town,  the 
Joattoe  failed  to  acquire  JurlsActloQ  over  the 
dflfmdant  who  was  ttins  aummoned.  The 
defHidant  appeared  apedally  on  the  return 
day.  and  moved  that  the  cause  be  dismissed 
for  want  of  jurisdiction  This  being  denied, 
be  then  moved  that  the  attachment  be  dis- 
solved, because  no  Inventory  tied  been 
served.  Thla  was  granted,  and  the  defend- 
ant tlien  left  the  court  The  Justice  pro- 
ceeded to  hear  the  case  of  the  plnlntiff,  and 
thereupon  rendered  judgment  In  his  favor. 
The  sUtute  (Oen.  St  1S78,  c.  65, 1  2)  requires 
eveiy  Justice  to  keep  bis  office  in  tbe  town, 
dty,  or  ward  for  which  he  Is  elected;  but  he 
may,  for  the  convenience  of  the  parties, 
malte  any  process  returnable,  and  may  hold 
Ua  court  at  ai^  place  app(^ted  by  him  in 
a  town  or  ward  adjoining  tSiat  In  which  he 
reaides.  By  section  IS  it  is  provided  that  In 
all  casea  not  otherwise  provided  for  the  first 
process  shall  be  by  summons,  commanding 
the  officer  to  summon  the  defendant  to  ap- 
pear before  anch  Justice  at  a  time  and  plaoe 
expressed  In  such  summons.  Section  138  d»- 


dares  that  "the  foUowtog  or  equivalent 
forma  shall  be  used  by  Justices  of  the  peace 
In  proceedings  to  be  had  under  the  provl- 
altKHi  o<  ttala  chapter."  Tbe  form  there  pte- 
scrlbed  for  a  writ  of  attachment  Is  exactly 
such  aa  waa  used  by  the  Justice  in  this  case, 
requiring  the  defendant  to  be  aummoned  to 
appear  "at  my  ofBce  in  said  county."  The 
writ,  Including  the  aummons  to  the  d^end- 
ant  waa  in  exact  accordanea  with  the  re- 
qplrements  of  tbe  statute,  and  tbe  justice 
acquired  jurisdiction.  Tlic  form  prescribed 
by  section  138  was  sufficient  by  the  very 
terms  of  the  law.  If  it  be  assumed  that,  in 
tbe  case  of  an  action  commenced  by  sum- 
mons, the  town  where  It  hi  returnable  should 
be  stated.  It  may  not  be  very  ai^>arent  why 
tbe  same  particularity  riiould  not  have  been 
prescribed  with  respect  to  tbe  summons  con- 
tained in  a  writ  of  attachment  But,  how- 
ever  It  may  be  in  the  former  case,  we  do  not 
beritate  to  decide  that  In  the  latter  a  writ 
in  exact  accordance  with  the  statutory  form 
Is  suffidmt  There  can  be  no  such  great 
practical  inconvenience  or  uncertainty  In  such 
a  case  as  to  the  place  where  the  defendant  Is 
required  to  appear  as  to  lead  to  tke  condn- 
don  that  the  le^dature  did  not  mean  just 
what  in  the  plainest  t«ins  It  has  said. 
Each  justice  is  elected  for  a  particular  town, 
dty,  or  other  definite  tUstrlct,  and  he  is  re- 
quired to  keep  his  office  therdn.  Hence  a 
d^endant  may  alwaya  discover,  if  he  does 
not  know,  In  what  town  or  district  the 
justice's  office  is.  It  Is  unTtecessary  to  con- 
sidw  tbe  effect  as  respects  tbe  subject  of 
jurisdiction,  of  the  motion  made  to  dissolve 
the  attachmoit  The  Judgment  of  the  dis- 
trict court  must  be  reversed,  and  that  <tf 
the  justioe  of  tbe  peace  affirmed. 

VANDBRBUROH.  J.,  did  not  take  part 


DODQLAS  V.  LBEGHTON  efe  aL 
^prenM  Court  et  HisBesota.  Iby  B,  1806.) 

tiOOB  Alto  LOOOIXO  —  ACTIOIt  FOB  FhICS  — EVI* 
DixcB  y>T  Scale. 
Plahitifr  oontraoted  to  sell  to  defendants  a 
qas&ttty  of  saw  logs  at  a  speoifled  price  per  l,UOU 
feet  He  was  to  cut  and  bank  them  on  a  certain 
stream,  where  tbey  were  to  be  scaled  by  the  sur- 
veynr  general,  whose  scallnfi  was  to  be  conclosive 
as  to  the  qnsnttty.  Tbe  logs  were  banked  in  such 
manner  by  the  plainiiS,  without  Dacesnity  or  ex- 
cuse, BO  far  as  appears,  that,  as  to  about  one  third 
of  tbe  logs,  the  surveyor  general,  not  being  able 
to  see  and  scale  them,  onty  'averaged"  or  estl- 
mated  them,  and  so  indicated  la  his  scale  bUL 
SeJd,  tbat  tlie  plaintiff,  having  ooatraoted  to  bank 
tbe  logs  with  reference  to  their  being  scaled,  was 
required  to  do  so  in  such  manner  tbat  tbev  could 
be  scaled,  and  the  averaging  of  the  logs,  iDstead 
of  a  scatinn.  being  attributable  to  his  own  fault, 
he  cannot  insist  upou  tbe  coaolusiveneas  of  the 
"averaged"  scale  bill,  nor  rely  upon  a  custom  in 
toe  measurement  of  logs  to  esUmato  or  average 
logs  which  could  not  be  seen.  But,  the  defend- 
ants having  received  tbe  logs  and  tbe  "averaged" 
scale  bill  without  objection,  tbe  pluintiff  may 
show  that  the  quuiUty  banked  was  aetoally  oqnu 
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to  the  amount  set  down  Id  tb»  Boale  UU*  and  for 
wbicb  be  seeks  to  recover  pSTinent. 
(Syllabus  bj  tbe  Court.) 

Appeal  from  district  court,  Hennepin  ooim- 
ty;  Hicks,  Judge. 

Action  by  Carl  H.  Doo^os  against  Natban- 
iA  O.  Lels^ton  and  others  to  recorer  the 
ponihaBB  price  erf  a  quantity  of  saw  logs  sold. 
Defotdants  bad  Jodgman^  and  plaintiff  ap- 
peals. Reversed. 

Chas.  P.  Barbn-,  for  appeUant  Healy  A 
MlUer,  for  respondents. 

DIGiaNSON.  J.  This  18  an  action  to  re- 
cover the  purchase  price  of  a  quantity  of  saw 
logs  sold  the  plaintiff  to  the  defendants. 
The  controversy  la  as  to  the  quantity  uf  the 
logs  sold  and  delivered,  and  whether  the 
qoantlty,  as  claimed  by  the  plaintiff,  has 
been  determined  in  the  manner  contemplated 
the  contract  of  sale.  The  contract  was 
In  writing.  Tbe  defendants  were  to  pay  a 
stated  price  per  1,000  feet  The  contract  pro- 
vided that  the  logs  were  "to  be  cut,  banked, 
and  scaled  during  the  present  winter  by  said 
Douglas  (plaintiff)  on  the  Little  Prairie  riv- 
er, in  Carlton  county,  Minnesota.  •  •  • 
Said  scaling  is  to  be  done  by  the  surveyor 
general  when  said  logs  are  banKed,  and  his 
scaling  Is  to  be  talcen  and  accepted  by  ssld 
parties  as  the  true  and  final  measuremmt 
of  said  logs."  Tbe  plaintiff  was  to  drive  tbe 
logs  down  the  streams,  and  deliver  them 
within  the  limits  of  the  Mlsedsstppi  &  Rum 
River  Boom  Company's  booms  at  Minneapo- 
lis. The  defendants  received  the  logs  so 
driven  down  by  tbe  plaintiff,  and  sawed  them 
Into  lumber.  To  show  an  official  scaling  of 
the  logs,  tbe  plaintiff  presented  in  evidence 
an  official  scale  bill  from  the  surveyor  gen- 
eral's office,  referring  to  the  logs  as  having 
been  "scaled  by  Deputy  Peter  Lavalle,"  at 
Little  Prairie  river,  from  which  it  appeared 
that  tiieee  were  6,824  logs,  containing  1,357,- 
950  feet  There  was  the  further  Item,  desig- 
nated in  the  scale  bill  as  "averaged,"  of 
2,277  logs,  set  down  as  containing  453.110 
feet  Tbe  plaintiff  seeks  to  recover  for  the 
whole  amount  thus  stated,— 1.811,060  feet 
The  defoidants  claim  that  the  logs  did  not 
exceed  In  amount  1,502,720  feet  and  that 
tbey  were  not  conclnded  by  tiie  official 
scale  bill  as  to  the  logs  there  appearing  to 
have  been  "averaged."  There  was  testi- 
mony on  the  part  of  tbe  plaintiff  corroborat- 
ing what  appears,  or  may  be  Inferred,  from 
tbe  scale  bill,  that  In  fact  the  surveyor  only 
scaled  the  6,824  logs;  that  whatever  other 
logs  may  have  been  there  tiiey  were  so  bur- 
led under  the  ice,  or  perhaps  under  the  other 
logs,  that  hs  coidd  not  scale  them,  and  that 
the  2,277  logs  set  down  In  the  bill  as  "aver^ 
aged"  were  not  seen  by  the  surveyor,  and  of 
course  could  not  have  been  measured  or  in- 
telllgentiy  estimated  by  him.  Tbe  plaintiff 
offered  no  evidence  excusing  himself  from 
taalt  In  having  the  logs  banked  In  such  man- 


ner that  about  one  third  of  them,  aecordlnv 
to  his  claim  as  to  quantity,  could  not  be 
scaled.  Under  the  drcumstancea  of  tbe  caae 
the  court  was  right  in  refusing  to  allow  tb« 
plaintiff  to  show  a  custom  of  the  surveyor 
general,  which  also  lumber  men  have  accept- 
ed and  acted  upon,  to  determine  by  counting 
and  avera^ng  the  qtiantity  of  logs  so  covered 
up  that  Ihey  could  not  be  scaled.  We  do  not 
mean  to  say  that  estimates  may  not  be  made 
und(^  some  (drcumstancea  where  complete 
measurements  are  impracticable.  We  are 
speatcing  with  reference  to  this  case.  Tbe 
contract  obligation  of  the  plaintiff  to  cot  and 
bonk  the  logs  contemplated,  as  a  purpose  in 
view,  tiie  scaling  of  the  logs  on  the  bank  by 
tbe  surveyor  general  as  the  means  for  de- 
termining conclusively  tbe  quantity  fbr  which 
the  defendants  were  to  pay.  It  was  th»e- 
fore  Inoimbent  on  the  plaintiff  to  so  bank 
the  logs,  so  far  as  that  could  reasonably  be 
done,  that  they  might  be  scaled.  The  statute 
with  reference  to  the  scaling  of  logs  by  the 
proper  officer  contemplates  actual  Inspecttoa 
and  measurement  by  him,  and  mere  esti- 
mates from  uncertain  data  or  Information  are 
not  authorized,  unless,  at  least  there  Is 
some  necessity  for  it  The  plaintiff  had  no 
light,  under  the  terms  of  this  contract  to 
unnecessarily  render  it  Impossible  for  the 
officer,  whose  scaling  was  to  be  final  between 
them,  to  measure,  or  erva  to  intelligently 
estimate,  a  large  proportion  of  the  logs. 
Upon  tbe  caae  as  presented  tbe  scale  bin  was 
not  evidence  of  the  quantity  of  logs  "aver- 
aged." See  Pratt  v.  Ducey,  38  Minn.  617, 
38  N.  W.  Rep.  611.  Proof  ot  a  costom  In 
general  to  estimate  where  measnrement  Is 
ImpracticaUe  would  not  have  made  a  caas 
for  tbe  plaintiff  mder  tbe  rirfntnftfl*w*^ 
stated. 

But  In  another  particular  we  think  there- 
was  error.  Tbe  defendants  stood  in  a  por- 
tion wbidi  may  have  been  regarded  as 
rendering  them  r^>ondble  for  the  amount 
of  logs  actually  banked  by  tbe  plaintiff,  and 
all  of  which,  as  the  evld«ice  tended  to  diow. 
were  driven  down  to  Minneapolis,  and  deliv- 
ered to  them  as  provided  tb»  oontract 
They  may  be  supposed  to  have  known  that 
the  determination  by  tbe  surveyor  general  as 
to  the  logs  banked  was  tn  part  "averaged," 
and  there  is  evidence  that  they  received  and 
sawed  the  logs,  making  no  objection  untfl 
long  afterwards.  It  might  well  have  been 
found  that  they  waived  their  right  to  Insist 
upon  a  scaling  on  the  bank.  If  so,  the  plain- 
tiff may  still  hold  them  to  UabUIty  for  the 
actual  quantity  of  logs  sold  and  delivered  to 
them.  We  do  not  see  that  the  principle  of 
estoppel  Is  applicable  to  predude  them  from 
disputing  the  sufficiency  of  the  scaling  evi- 
denced by  the  "averaged"  scale  bilL  But  the 
plaintiff  offered  to  show  the  actual  number 
and  quantity  of  the  logs  under  the  ice,  and 
not  scaled  by  the  surveyor  general,  and  that 
they  driven  down  with  the  rest  We 
thipif  that  the  plaintiff  mhtmut  have  been 
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allowed  to  proT«.  u  be  attempted  to  do,  the 
actual  ammmt  of  ttw  loga.  For  ttie  exoti^tog 
of  this  eridence  the  order  refoeiiig  a  new 
trial  most  be  rereraed. 

YANDEBBUROH.  X,  waa  abaent  on  ae- 
ooont  ot  alckiieaa. 


BUBNS  et  aL  T.  CARLSON  at  al. 
OSvpmne  Ooort  ot  MSnnesota.  April  2S,  18B8.) 

IfBcaAXic'ii  Lies— Waivkk  op  Rioht. 

1.  The  BtatntoiT  right  of  a  mechanic  or 
material  man  to  enforce  a  lieo  npon  real  prop- 
erty may  be  released  and  waived  by  an  instru- 
ment in  writing,  supported  by  a  money  consid- 
eration therein  expressed,  the  mone^  bdng  paid 
by  third  parties,  who  had  acquired  prcq>erty 
right*  in  the  premises,  although  a  sum  less 
than  the  amount  due  was  actually  paid. 

2.  Such  right  is  not  an  estate  or  interest  In 
land,  which  cannot  be  sorrendcred  or  released 
except  in  the  manner  prorided  la  Qua,  St.  18T8, 
a  41. 1 10. 

(Syllabus  by  the  Court) 

Appeal  from  dlatrtct  court,  Bamaey  county; 
EeUy,  Judge. 

Action  by  William  H.  Bnnia  and  another, 
copartners  as  Burns  &  Shaw,  against  Carl  J. 
Carlson  and  others  and  Geoi^  B.  Fling 
and  others,  to  enforce  a  mechanic's  hen. 
There  was  Judgment  In  faror  of  defendants 
runff  and  othm*  and  plaintiffs  appeal. 
Afllrmed. 

Howard  U  Smith,  for  appellants.  Wll- 
UsiDS  ft  SdMxaunaker,  tor  raapondoitiL 

00LUN8,  J.  It  la  mdliimted  that  on 
October  17,  1890,  ttie  plalntUEs,  as  material 
men,  were  entitled  to  a  Uen  on  ttie  premises 
described  in  ttie  complaint.  In  an  amount 
exceeding  |dOO.  The  legal  title  to  the  prop- 
erty was  then  in  defendant  Oartsoa,  to  whom 
plaintiffs  had  sold  the  material,  bat  be  had 
In  the  month  of  July  contracted  to  sell  and 
ooUT^  tiie  same  to  defendant  Fling.  It  was 
actually  Mmreyed  to  the  latter  October  29, 
1800;  he  asaaming  a  mortgage  on  the  same, 
exeented  and  d^rered  1^  Oartson  to  Ihe  de- 
fendant Insorance  company.  A  part  of  the 
money  raised  and  received  by  means  of  this 
mortgage  had  been  traced  In  the  hands  of 
an  attoEney  to  be  used  hi  behalf  of  defend- 
ants FUng  and  mortgagee  taumrance  company 
In  paying  off  and  dlsdiarglng  any  lien  claims 
against  the  property  arising  by  reason  of 
labor  performed  or  materials  ftiralsbed  hy 
Idalntlfb  and  othsn  when  erecting  a  dwell- 
ing thereon.  Carlson  had  Informed  the  at- 
torney that  the  total  amount  of  plaintiffs' 
<dalm  for  materials  was  $400,  and  tba  latter, 
■ccwdlng  to  ttie  flndlngs,  had  acqnleseed  In 
the  statement  Thereupon,  October  17th. 
tlie  attorney  paid  to  plaintiffs*  anthorized 
agent  said  sum  of  f4(K^  taking  a  receipt  In 
whldi  the  plaintiffs'  lien  and  ri^t  of  lien 
upon  the  premises  for  aU  materials  famished 
by  them  was  exiwesdy  rdeased  and  waived, 
and  the  release  and  waiver  were  reqolred 


by  the  attorn^  as  a  eim^BtSon  precedent  to 
such  payment 

1.  Hie  appellants'  daim  that  ttie  recdpt  or 
Instnunent  wherein  the  Vm  was  released 
and  waived  cannot  have  that  tiVect  because 
the  plaintlffB'  lien  or  lien  rl^t  was  an  in- 
terest In  land,  which  could  not  be  surrender- 
ed except  in  the  manner  provided  in  Gen, 
St  1878,  c  41,  I  10,  Is  slngnlarly  without 
merit  The  assertion  that  the  statatory  right 
of  a  medianlc  or  a  material  man  to  enforce 
a  lloi  Is  not  an  estate  or  Interest  In  the  land 
on  which  the  work  of  one  or  the  materials 
of  the  other  may  have  been  performed  or 
furnished  need  not  be  supported  by  argu- 
ment or  fllnstratton.  Uke  other  lien  ri^ts. 
It  may  he  lost  or  abandoned  or  discharged. 
The  rtiease  and  vralver  now  being  condd- 
ered  was  In  writing;  It  was  sapported  hy  a 
money  consideration  therein  expressed,— the 
money  being  paid  by  third  parties,  who  had 
acquired  property  rights  in  the  pranlses; 
and  no  good  reason  exists  vby  the  plaintiffs 
Bhculd  not  abide  1^  it  if  tb^  agent.  An- 
thler,  was  authorised  to  sign  the  same, 
or  If  ttiey  have  ratlfled  hte  action. 

2.  The  trfsl  court  found  that  Anthier 
had  such  authority,  and  from  an  exam- 
ination of  the  evidence  we  do  not  hesitate 
In  saying  that  the  finding  was  warranted. 
It  Is  evident.  If  the  testimony  of  the  atto^ 
ney  Is  to  be  relied  on,  that  when  he  ac- 
cepted flie  release  and  woivw,  and  paid 
the  mon^,  by  his  own  (iheck  upon  a  bonk, 
he  had  reason  to  bdleve,  from  statements 
made  a  day  or  two  before  1^  one  of  the 
plalntlflh,  that  the  agent  was  empowered 
to  rdeose  and  waive  tba  lien  daim;  and 
there  wen  oQier  drcnmstancee,  appearing 
In  the  evidence,  tending  to  justly  the  con- 
clusion of  the  trial  court  Again,  the  agent 
promptly  Informed  his  prlndpsls  that  he 
had  signed  and  dellvoed  the  rdease  ond 
waiver  In  order  to  obtain  Ihe  mon^  from 
the  attorney,  and  no  objection  was  nkadsi 
or  repudiation  attempted. 

8.  Counsel  tnsbrts  that  the  court  erred 
when  permitting  defendant  FUng  to  testify 
that  he  had  a  contract  for  the  purchase  of 
the  property,  ttds  cmtract  being  In  writ- 
ing. It  this  contract  was  of  any  Importance, 
the  objection  urged  by  coonsd  may  be  dis- 
posed of  by  aaying  that  the  ^irtiole  matter 
seems  to  have  been  dropped  when  counsel 
stated  that  he  objected  to  oral  testlnKmy  re- 
specting the  contract   Judgment  affirmed. 

VAMBBRBUBaH,  3..  took  no  port 


WIUJAHSON  V.  BBLDmt. 

(Supreme  Court  of  lOnneoota.  i^rD  2Sk  18BB.) 

Fkaodolkst  Convbtakcb  or  IsaoLVKm — Aotioh 
TO  Hbt  Ahidi — Fartibs. 

The  Insolvent  Is  not  a  neeessaiy  party 

defendant  to  an  action  Instituted  by  an  as- 
rignee  or  receiver  under  the  provisions  of  Gen. 
Laws  1881,  e.  148,  |  4,  to  annul  and  avoid  a 
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^QTeyaBce  of  Ml  prtmettr  alltffad  to  hare 

"been  a  fraadnient  ana  iorbladfla  jtmlarmiea  of 
-a  cniditor. 
(Srllabna  1^  the  Oonrt) 

Appeal  from  district  court,  Hetmepfti 
■oonnty;  Pond,  Judge. 

Aotkn  by  George  E.  WUUamaon.  tm  le- 
■oelver  ot  the  estate  of  FhUo  L.  Hatch,  In- 
solvent, asalnst  Henzr  B.  S^en.  to  aimnl 
certain  oonT^anees  of  real  estate  executed 
to  defendant  From  an  order  orerrnllag  a 
•demurrer  to  tito  oomiilatait,  defendant  av- 
j>eals.  Affirmed. 

Woods  &  fflngman,  for  app^ant  Flan- 
nery  ft  Oooke,  for  respondent 

OOLUNS,  J.  ThU  action  was  brought  by 
the  receiver  of  an  Insolvrat  to  avoid  and 
annul  certain  conveTances  of  real  property, 
and  to  recover  sudh  prop^iy.  as  provided 
"by  Gen.  Laws  1881,  c  148,  I  4.  The  ai^ol 
4s  from  an  order  overruling  a  demurrer  to 
the  complaint  Interposed  by  the  defmdant 
'Selden,  npon  the  ground  that  there  Is  a  de- 
fect of  parties  defendant.  Selden  Is  the 
-creditor  to  whom  the  alleged  fraadnient 
and  forbidden  preCerenoe  is  said  to  have 
been  made  by  means  of  the  conveyances 
before  motioned,  and  it  la  contended  by  his 
YMnmsel  that  the  Inscdvent  Fhllo  H  Batoh, 
and  his  wife.  Eleanor  W.  Hatoh,  who,  from 
the  complaint  ^pears  to  have  taken  some 
part  In  the  truisactlons,  are  necessary 
parties,  and  should  have  been  made  defend- 
ants. We  think  not 

1.  If  Mrs.  Batch  ever  bad  or  hdd  an  in- 
choate interest  or  right  In  thA  premises  in- 
volved, said  to  have  bdonged  to  her  hue- 
band*  although  he  never  held  the  legal  title, 
ahe  stUl  retains  that  Interest  or  right  w 
far  as  it  now  appeaes.  She  was  not  dlve^ 
•ed  or  deprived  of  it  tbroo^  the  inscdvency 
proceedings  against  Ur.  Hatcfa.  Dayton  t. 
Oorser,  (BUnn.)  53  N.  W.  B^.  717.  Nor  has 
-she  parted  with  or  omveyed  it  in  any  man- 
ner. It  Is  obvious  that  she  will  not  be  af- 
fected persooally  by  the  outoome  of  tUa 
action. 

2.  When  this  plaintiff  became  the  receiver 
of  the  Insolvent  under  the  provisions  ot 
chapter  148,  supra,  all  property  of  such  in- 
solvent and  every  part  of  the  same,  vested 
forthwith  in  him.  The  title  to  all,  wb^her 
the  Insolvent  held  the  legal  title  or  possessed 
an  equitable  tntereat  only,  was  whoUj  and 
altogether  in  the  receiver  for  the  purposes 
of  the  trust  with  which  tas  was  ohavged. 
The  Insolvent  retained  no  interest  to  be  af- 
fected by  the  proceedings  In  executicm  of  the 
trust  except  such  as  wen  represoited  by 
the  receiver,  and  has  no  interest  in  the  re- 
sult of  this  action  save  that  dlreetly  repre- 
sented by  this  plaintiff  as  receiver.  LangdMi 
V.  Thom|»on,  26  Minn.  S09;  I>OD<diue  v. 
haOd,  a.  Mian.  244, 17  N.  W.  Bep.  381;  Buf- 
tlngton  T.  Harvey,  95  U.  S.  99;  Bank  t. 
Sherman,  101  V.  8.  400.  For  Uicse  reasons 


an  iiMdvent  is  not  a  Deoessary  party  defend- 
ant to  an  action  Instituted  by  an  asirfgnee 
or  receiver  to  aanol  and  aTold  a  eoovey- 
anoe  of  real  property  aHeced  to  have  been  a 
fraudulent  and  forbidden  iweference  of  a 
Qsedttor.  Bnfltaigton  t.  Harvey,  siq»ra; 
Weise  v.  Wardle,  L.  B.  1»  Bq.  171.  See, 
also,  in  this  connection,  Leonard  t.  Green, 
84  Mhm.  140,  24  N.  W.  Bep.  91A. 
Order  affirmed. 

TANDBBBUB^  X,  did  not  itt 


G0LLIN8  V.  1SSWT&. 
(Supreme  Court  of  Minnesota.  April  2EI,  1898.) 
L^DLOHD  a:id  Tbxaxt — Rbcdvert  or  Pomsi- 
eios— Jci>oMzsT  ox  PbSATtixes. 
The  pleadings  In  this  setion,  wlildt  was 
bronaht  by  a  landlord  to  recover  rent  accrufns 
upon  a  lease  of  real  property,  examined.  HM 
that,  from  the  averments  In  the  answer,  it  ap- 
peared that  there  had  been  a  breach  of  the  ooa* 
tract  of  quiet  enjoyment  found  in  the  lease,  aod 
that  it  was  error  for  the  court  below  to  order 
Judgment  on  the  pleadings  la  plaintiflPs  favor. 
(Syllabus  by  the  CoorL) 

Appeal  from  district  oomt,  Bamsey  oono- 

ty;  Ods,  Judge. 

Actitm  by  John  O.  OotUns  against  C  O. 
Lewis  to  recover  rent  due  on  a  lease  of  real 
property.  There  was  Judgment  for  plain- 
tiff on  tlie  pleadings,  and  d^endant  ap- 
peals. Bevwsed. 

Wamen  H.  Head,  Aw  anpeimL  01  D- 
ft  Thomas  D.  O'Men,  for  respondent. 

COLLINS.  J.  On  the  trial  of  Hila  aetloa. 
Judgment  upon  pleadings  was  ordered 
In  pUdnttff'a  tevor,  and  defendant  appssls 
from  tbe  judgment  tbeteafter  entered.  It 
appears  from  these  pisadtngs  tttat  plaintiff 
leased  to  defendant  a  cHy  lot  wltii  the 
traildtDgs  altoate  tbeveon.  for  tba  period  oC 
one  year,  commencing  Jnae  1,  1881,  the 
lattv  t^Uns  Immediate  ppewssion,  and 
ttsfaig  one  of  tite  boUdlngs  as  an  oflJae.  The 
lease  was  in  writing,  oontainlng  the  nanal 
ooveBRttts^  Including  that  at  ipdet  enjoy- 
ment It  also  provided  tor  a  reaewal  for 
tile  period  of  two  years,  and  at  the  expira- 
tion of  the  first  year  was  fBopeitf  renewed. 
This  action  was  broo^t  to  recover  the  stip- 
ulated lent  for  tbe  monOs  of  July,  Angnst^ 
September,  and  October.  1890.  1^  the  an- 
swer defendant  admitted  ihe  allegtd  Caflofe 
and  refusal  to  pay  rent  for  the  ftrar  meaiths 
motioned,  and  as  a  defense^  by  way  ct 
eonntanlala,  averred  that  abou  Ji4y  lat 
plaintiff,  rinttwing  title  and  ownenHdp  to  the 
same,  entered  upon  and  took  peesenrton, 
with  divers  other  pasons,  of  tbe  eaateily 
8  feet  of  the  leased  lot  and  excavated  the 
soil  thereof  to  the  depth  of  15  feet  against 
defendant'a  protest  >nd  tbn^  to  tiie  doptli 
and  width  above  lndleatod«  removing  Ot» 
soil  and  excavating  under  the  said  office 
iKrildlns,  and  under  an  addition  tliereto,  and 
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a  fireproof  vault  bnOt  and  erected  on  fb» 
premises  by  defnidant,  and  also  under  the 
ildewalk  In  front  of  the  entrance  to  said 
oflce  building,  whereby  be  had  been  dam- 
ased  and  Injured  In  a  manner  and  to  an 
amount  which  need  not  here  be  detailed. 
It  wu  further  averred  by  defendant,  aa 
one  of  the  unauthorized  acts  of  plaintiff, 
that  on  June  27,  1892.  he  bad  made  and  en- 
tered Into  a  certain  written  agreement  with 
one  llannhetaner.  a  copy  thereof  being  In- 
Gonwrated  Into  the  answer^  and  that  the 
other  acta  complained  of  were  performed, 
plaintiff  anthortatlDg  and  directing  the  same, 
nnder  the  agreement,  bat  by  Mannhdmer 
and  hlB  agenta.  This  agreement  recites  that 
said  Mannhdmer.  as  the  owner  of  the  lot 
upon  the  east  of  the  leased  premises,  was 
about  to  erect  a  large  and  subatanttal  build- 
ing on  his  lot.  and,  upon  the  conditions  apee- 
Ifled,  It  was  to  the  adTontnge  ef  both  par^ 
ties  that  a  jrartion  of  the  foondation  for 
the  westerly  wall  of  the  proposed  building 
be  placed  upon  the  plaintiff's  lot  It  was 
therefore  agreed  betwe^  said  plaintiff  and 
said  Mannhelmer  that  the  latter  should 
have  the  rtt^t,  and  he  waa  authorized  and 
empowered,  to  excavate  upon  the  easterly 
line  of  plaintiff's  lot  to  tiie  width  of  8  feet, 
and  to  the  depth  ot  14  feet,  and  to  place 
in  and  upon  such  excavation  the  footings 
and  foundation  of  the  westerly  wall  of  the 
building  he  was  idwut  to  erect,  and  to  ke^ 
and  maintain  the  same  forever.  All  (tf  the 
wall  proper— that  Is,  oU  above  tike  street 
level — was  to  be  erected  upon  Bfannh^m^s 
lot,  and  it  was  to  become  a  party  wall, 
nnder  certain  conditlona  It  waa  also 
agreed  that  In  making  the  excavation,  and 
In  putting  In  the  foundation  for  hb  building, 
Mannhelmer  should  not  Injnre  or  Intertere 
with  any  building  or  structure  then  <m  plaln- 
tUTa  lot,  Qor  with  the  oae  of  tiie  anrtece 
of  the  lot  by  the  tenant  then  In  poasosrion.— 
the  pcesent  defendant  It  waa  also  express- 
ly stipulated  ttiat  Mr.  Manidietmer  should 
provide  secnre  and  sobatantial  anpport  fmr 
all  buUdlnga  then  on  pUntlff's  lot,  fwAud- 
iag  ttw  one  owned  the  defendant,  so  Out 
tbey  aboold  not  be  Injured  or  damaged  by 
tbe  excavation,  or  by  the  orecUon  of  the 
new  atmctnre,  and,  further,  ttiat.  In  caae 
of  Injury  <w  damage  to  any  of  aald  traHd- 
InSB  by  reaaon  thereof  sodi  Injury  or  dam- 
age ahoold  be  paid  for  and  suatalned  by 
Mannhelmer;  this  idalntiff  being  tndemnl- 
fled  and  saved  harmless  ttaereftom.  Other 
condltbns  uid  attpulatims  In  the  agreement 
need  not  be  mentioned. 

Counsel  for  respondent  do  not  contend, 
aa  we  understand,  that  tiie  allegatlona 
found  in  tbe  nnawer  fall  to  show  that  de- 
fendant'a  rl^ts  aa  a  tenant  In  possession 
have  been  invaded  by  the  parties  who 
entered  upon  the  premises  and  made  the 
excavation,  but  th^  poidtion  seems  to  be 
tiiat  from  all  of  these  avermenta,  and  the 
T.5ui.w.no.l4~67 


agreemoit  made  a  part  of  tbe  answv,  It 

clearly  appeara  tiiat  tbe  Invasion  and  tree- 
pass  was  that  of  Mr.  Mannh^mer  and  Ms 
agents,  for  which  tiie  plaintiff  was  no  more 
responsible  than  he  would  have  been  had  be 
conveyed  the  leased  property  In  fee  to  the 
former,  and  the  excavation  had  then  heea 
made.  They  insist  that  it  waa  not  the  purpose 
nor  the  effect  of  the  agreement  to  authorize 
the  commission  of  any  unlawful  act  by 
Mannhelmer,  because  in  it  the  tenant's  rl^ 
of  possession  was  expressly  recognised. 
And  it  was  agreed  that  Mannhelmer  should 
not  Interfere  with  defendant's  use  of  the 
sorfoce  of  the  lot,  nor  should  he  Injure  or 
Interfere  with  any  of  the  buildings  upon 
tiie  same.  By  the  execution  and  delivery 
of  the  agreement,  Mr.  Mannb^mer  waa  au- 
thorized and  empowered  by  the  owner  ot 
tile  fee  to  enter  upon  and  remove  a  por- 
tion of  a  lot  which  the  latter  had  previously 
leased  to  the  defendant  for  a  term  of  years, 
and  of  which  defendant,  as  tenant,  held 
peaceable  possession.  A  part  of  the  lot  so 
to  be  excavated  lay  underneath  tbe  build- 
ing owned  by  the  landlord,  and  a  portion 
under  the  building  owned  by  the  tenant; 
his  ownersliip  thereof  being  mentioned  and 
acknowledged  in  the  agreement  with  Mann- 
helmer. According  to  the  answer  the  re- 
moval of  the  soU  from  about  one  sixth  ot 
the  surface  of  the  premises  seriously  dam- 
aged eadk  of  these  btUtdlngs,  rendering  them 
unsafe  and  Insecure,  and  resulted  in  other 
damage  to  the  tenant.  This  result  the  land- 
lord had  so  far  anticipated  as  to  undertake 
to  protect  himself  by  providing  In  the  ogree^ 
ment  for  his  own  Indemnity  from  pecuniary 
loss  should  his  tenant  be  Injured.  It  is  ffiffl- 
cult  to  understand  how  the  landlord  conld 
authorize theperformanceof  the  acts  provid- 
ed for  in  tbe  agreemrat  without  fully  realiz- 
ing that  a  trespass  was  to  be  comndtted,  and 
his  tenant's  right  to  quietly  enjoy  the  prem- 
ises invaded,  unless  his  consent  to  the  es* 
cavation  was  first  obtained.  In  fact  this  Inr 
vafdon  was  expressly  aanctioned.  aided,  and 
abetted  by  the  agreement,  and  without  its 
execution  it  is  safe  to  say  would  not  have 
occurred.  Taking  the  agreement  in  connec- 
tion with  the  "positive  assertion  found  In  the 
answer,  that  tiie  acts  of  Mannhelmer  and 
his  agents  were  committed  under  plaintiff's 
directiim,  It  Is  obvious  that  under  a  cdalm 
of  title  the  landlord  has  Inteitered  with  the 
tenant's  possession  of  demised  premises,  and 
has  prevented  him  from  having  the  use  and 
enjoyment  of  a  part  thereof!  This  amount* 
ed  to  a  breach  of  tlie  covenant  fbr  quiet 
enjoyment,  and  wben  sadb  a  condition  ex- 
ist^ and  an  action  Is  brought  to  recover 
for  teat  sobsequentiy  falling  due,  the  ten- 
ant may  counterclaim  and  recover  his  dam- 
ages. Goebel  v.  Hough,  26  Minn.  252,  2  N. 
W.  Rep.  847. 

It  has  been  urged  by  cotinscl  for  teMptfU^ 
ent  that,  becanae  Uie  toiancy  was  acknowfr 
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•dged  tk«  writing,  no  recorerr  u  for 
diunages  eaa  be  allowed.  The  landlord  can- 
not be  permitted  to  excuse  and  avoid  tlie 
consequencee,  the  almovt  IneTit&ble  result  ot 
his  own  acta,  by  ahowlng  that  the  party 
with  whom  he  haa  contracted,  and  haa  au- 
thorized to  perform  the  acta  complained  of, 
haa  agreed  to  perform  so  that  no  Injury 
conid  reanlt  It  haa  also  been  argued  that 
no  Inraalon  of  the  defendant'!  rif^ta  waa 
contemplated,  because  there  was  no  Intima- 
tion or  requirement  In  the  agreement  that 
the  excavation  ahoold  be  made  during  the 
Ule  of  the  lease,  and  there  was  no  obligation 
oa  Mr.  Mannbtimer  to  remove  the  eartb  at 
any  time.  In  answer  to  this,  If  answer  be 
required,  we  need  bat  to  say  tiiat  Mr.  M. 
waa  not  prohibited  from  commencing  at 
once,  and  that  action  during  the  life  of  de- 
fendant's loose  was  contemplated  Is  eondlo- 
irirely  shown  from  the  provisions  In  the 
agreement  deedgned  to  protect  the  landlord, 
plaintiff,  and  save  him  harmless  from  such 
loss  and  damages  as  defendant  ndgtat  sus- 
tain as  a  tenant  ▲  new  trial  must  be  had. 
Judgment  rereiwd. 

VAKDBRBUBOH,  X,  tocik  no  pazt 


BAUM  V.  UBAOH. 
(Bnpreme  Oonrt  of  Ifinnesota.  i^rU  25, 1898.) 

FUBLIOATIOH  OF  8UMM(t.\'». 

The  provisions  of  Gen.  St.  1878,  c.  68, 
f  8B,  regulating  the  service  of  summona  by  pub- 
lication in  certain  actions  brought  against  non- 
residentB,  were  complied  with  by  publishing  such 
a  summons  In  a  doily  newmaper  on  Tufsdays, 
February  7th  and  14th,  on  Tliuradays,  Febru- 
ary 23d,  March  2d  and  0th,  and  finally  on  Wed- 
oMday.  March  16tb.  Each  of  the  six  conseco- 
Uve  weeks  commenced  upwt  Tnesdaor,  and  it 
was  not  necesaan^  that  the  publlcaUons  should 
be  mode  at  r^nlar  Intervals  of  sevw  days. 
<Syllabus  by  the  Court) 

■  Appeal  from  district  court,  St  Louis  coun- 
ty; Brown,  Judge. 

Action  by  Enute  A.  Banm  against  John 
Leach  to  determine  an  adverse  claim  to 
certain  real  eatate.  A  demurrer  to  the  an- 
swer was  overruled,  and  plaintiff  appeals. 
Ileversed. 

0.  M.  Simps(m.for  aiqteUant  White,  Beyn- 
olds  &  Schmidt,  for  respondent 

COLLINS,  J.  In  thU  action,  brought  to 
determine  an  adverse  claim  made  to  certain 
real  estate,  the  complaint  and  answer  dis- 
closed that  plaintiff's  alleged  title  In  fee 
depended  wholly  upon  the  regularity  of  the 
proceedings  in  an  action  brought  In  1882  to 
foreclose  a  mortgage  upon  the  property,  ex- 
ecuted and  delivered  to  him  by  the  defend- 
ant said  action  having  been  brought  while 
the  latter  was  a  nonresident  of  the  state,  and 
service  of  the  summons  having  been  made, 
If  at  all,  by  publication.  By  demurrer  to  the 
answer  the  regularity  and  sufficiency  of  these 


foreclosure  proceedings  have  been  attsallcd  at 
but  rate  point  It  stands  admitted  that  the 
summons  was  pubUshed  In  a  daily  newspaper 
six  times,  as  follows:  On  Tuesday,  Febmary 
7th,  and  on  the  following  Tuesday,  February 
14th;  next  on  Thursday,  February  23d,  and 
then  on  March  2d  and  9th,  each  being  on 
Thursday;  and  finally  on  Wednesday,  Utavb 
15th.  It  win  be  seen  that  the  third  pubKea- 
tion  was  made  nine  days  after  the  second, 
while  the  sbctb  cams  six  days  subsequent  to 
the  fifth.  Ooonsel  for  respondent  take  the 
poittion  that  as  the  first  publication  was 
npoa  Tuesday,  each  succeeding  one  diould 
have  been  on  the  same  day  of  the  week.— 
that  Is,  the  summons  should  have  been  pnb- 
llshed  at  regular  intervals  of  seven  days.— aBil 
this  was  the  view,  undoubtedly,  of  the  lean- 
ed Judge  below  when  sustatnlng  the  demur 
rer.  The  statute  wbloh  must  now  be  eon- 
■bmed,  (Gen.  St  1878,  a  06,  |  06,)  provides 
that  the  summons  shall  be  published  "once 
In  each  we^  for  atx.  comecutive  weeics," 
and  ttie  sole  Inquiry  now  la  as  to  the  absolute 
necessity  of  so  publishing  on  the  same  day 
of  each  of  these  rix  consecutive  weeks.  The 
counsel  for  respondfflit  In  adiUtion  to  Her 
nandss  v.  Creditors,  57  OaL  833,  and  In  re 
King,  5  Ben.  463,  olte  Dayton  r.  BUntser,  22 
Minn.  898,  and  Greenwood  v.  Hnrtay,  ^ 
Minn.  120,  D  N.  W.  Bep.  629,  In  support  of 
the  order  appealed  from.  In  the  opinion  In 
Dayton  v.  Mlntser  and  In  ttie  ayDabos  to 
Greenwood  v.  Murray  may  be  found  busr«- 
tlons  that  the  statiitory  requlranents  provfd- 
tng  for  the  publication  of  certain  legal 
notices  could  <»ily  be  compiled  with  by 
separating  the  several  weekly  publications  by 
Intervals  of  exactly  sevai  days.  In  neither 
of  these  cases  was  there  a  question  of  this 
character,  and  the  suxxestious  in  reference 
to  it  were  purely  obiter.  It  follows  that  the 
question  must  be  treated  as  an  open  one  in 
this  jurisdiction.  A 'week  is  defined  by  all 
lexicographers  as  a  period  of  time  commen- 
cing with  Sunday  and  ending  with  Saturday 
nlgbt,  and  also  as  a  period  of  seven  days' 
duration,  without  reference  to  tiie  time  snch 
period  commences.  Therefore  it  need  not 
commence,  necessarily,  on  the  mondng  of  the 
first  day  of  what  has  been  denominated  as 
the  biblical  week,  but  on  a  later  day.  In  the 
case  at  bar  the  summons  was  published  for 
the  first  and  second  time  on  the  third  day 
of  the  blUlcal  week,  and  thereoftw  it  appear- 
ed upon  either  the  fourth  or  fifth  days  of 
such  week,  a  Sunday  intervening  between 
each  publication.  It  waa  also  published  once 
in  each  of  the  ^  consecutive  weeks  com- 
mencing on  the  day  of  its  first  appearance  In 
the  paper,  Tuesday,  February  7th.  Wje  are 
unable  to  hold  that  the  statute  was  not  com- 
plied with.  The  summons  appeared  once  In 
each  of  the  six  periods  of  sev^  days'  dura- 
tion beginning  upon  and  which  followed  con- 
secutively the  date  Just  mentioned.  We  con- 
strue the  statute  as  authorizing  Just  such  a 
I  publication.  The  statutory  week  must  corn- 
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mcDce  upon  tbe  daj  of  the  Orst  publlcatton. 
and  there  Is  nothing  In  the  language  used 
which  would  JuBtlfy  the  conclusion  that  be- 
cause the  pabllcatl<m  must  be  "once  la  each 
we^"  the  day  of  the  first  publication  must 
determine  the  da^  on  which  each  subeequent 
publication  Is  to  be  made,  and  that  exactly 
seven  days  moat  Intervene  between  each.  TSte 
following  cases  warrant  our  conclusion,  and 
some  of  them  go  much  further  than  would 
be  necessary  to  uphold  the  ralldltr  of  the 
serrSoe  In  question:  Bonkendorfl  r.  Taylor,  4 
Pet.  349;  Stelnle  t.  Bell.  12  Abb.  Pr.  (N.  S.) 
176;  Wood  T.  Knapp.  100  N.  T.  109,  2  N.  B. 

632;  Bactadur  v.  Badirior,  1  iiam.  266; 
State  r.  Mining  GOb,  6  Ner.  416. 
Or^er  rererssd. 

YANDBBBITBQH,  J.,  absent,  took  no  part 
banbL 


f3!RAST  T.  ORADT. 
(Sapnae  Court  ot  mnnasota,  Ibgr  1^  189B.) 
Drrow  JonrosB  or  Gaobbs— Bomoismnr  o* 

1.  FaoU  which  would  entitle  plaiDtut  to  altm- 
ited  dlToroa  may  bs  Joined  In  a  oomplalot  wiUi 
those  JuMUtyiog;  aa  absoluts  dlTorce,  and  thei*. 
npoa  rdief  mayba  aooght  In  altamatiTe  form. 

2l  Complaiiit  Via  snfBtdent   sa  showing 
grounds  for  a  limited  dlvoree  to  reason  of  deser- 
tion and  of  oondnot  rendertag  it  unsafe  and  im- 
proper for  the  wife  to  oohablt  with  the  dofeadant. 
(S^labus  by  the  Court.) 

Appeal  from  district  court,  Bioe  comity. 

Complaint  by  Alloe  O.  Giaat  against 
Samnri  Grant  for  a  limited  diTon&  From 
an  mAvr  oTerroUng  a  duniuTer  to  Uie  com- 
plaint, defendant  appeals.  Affirmed. 

Geo.  N.  Baxter,  for  appelant  H.  & 
Olpaoit  tor  respondent 

DICKINSON,  J.  The  order  overruling  the 
demurrer  to  the  complaint  ibould  be  sus- 
tained. 

1.  There  Is  no  improper  joinder  of  differ- 
ent causes  of  action.  Facts  which  would  en- 
title the  plaintiff  to  a  limited  divorce  only 
may  be  pleaded  with  those  showing  a  cause 
of  action  for  an  absolute  divorce,  and  relief 
In  both  forms  may  be  sought  alternatively. 
Wagner  v.  Wagner.  88  Minn.  2S9,  30  N.  W. 
Rep.  766,  and  cases  dted. 

2.  The  complaint  undoubtedly  sets  forth 
two  sufficient  grounds  upon  which  at  least  a 
limited  divorce  may  be  granted.  One  of 
them  is  that  the  defendant  had  contlnaously 
compelled  the  plaintiff  to  submit  to  excessive 
tateroourse  with  him,  to  such  an  ext^it  as 
to  impair  her  health,  and  to  afford  reason  to 
appr^end  that  a  continuance  of  this  would 
seriously  and  permanently  injure  her  health. 
Tills  may  well  be  regarded  as  "su<^  conduct 
on  the  part  of  the  husband  towards  his  wife 
as  may  render  It  unsafe  and  Improper  for 
ber  to  cohabit  with  blm,"  which  Is  one  at 
the  spedfled  grounds  for  a  limited  divorce. 


Gea  St  18T8,  c.  62,  tit  2.  S  31.  And  see  Mel- 
vln  V.  Melvln,  58  N.  H.  569.  Whether  this 
would  be  reason  tor  granting  an  absolute 
divorce  we  need  not  decide.  Again,  it  Is  well 
pleaded  that  the  defendant  has  abandoned 
the  plaintiff,  and  has  neglected  and  refused 
to  provide  for  her.  This  Is  also  a  cause  for 
a  limited  divorce  or  separation,  under  the 
statute  dted,  even  though  the  abondonm^t 
was  not  continued  for  such  length  of  time 
as  to  entitle  the  plalntlir  to  an  absolute  di- 
vorce. Since  the  complaint  sets  forth  such 
oanses  of  action,  the  graieraJ  demurrer  to  it 
was  properly  overruled,  whether  or  not  it 
can  be  regarded  as  well  pleading  cruel  and 
Inhuman  treatmeot  in  other  particulars. 
Bank  v.  How,  28  Minn.  150,  9  N.  W.  Rep. 
626.  Whether  the  complaint  la  sufficient  In 
that  respect  we  will  not  now  decide,  it  be- 
ing unnecessary,  and  It  not  appearing  that 
the  matter  has  been  considered  or  decided 
by  the  district  court  Order  affirmed. 

TANTOSKBCRGH,  J..  waa.abMttt,  and  did 
not  partlcipita  In  this  decision. 


ABMBTRONa  r.  CBICAGO,  M.  ft  BT.  P.  BT. 

ca 

(Bapreme  Court  of  Minnesota.  May  S,  1888.) 

CASBiaas— Lm-8T0Gx  avmacm—IdHmira  Lia- 
■njTT. 

The  pistnUflsbimMd  acar  load  of  good*,  In- 
oludtng  some  horses,  from  Bedding,  WL,  to  Chloa- 
go,  over  the  C^S.  F.  ft  0.  R.  R,  which  terminated 
In  Chicago.  He  intanded  to  hare  the  property 
trsasported  to  LalEOfleld,  in  this  stat&  and  veraaUy 
agreed  with  the  a.  a  F.  ftC.  B.  R.  Ca  aa  to  what 
the  charge  should  be  to  ttiat  point.  He,  however, 
entered  Toto  a  written  eontraot  with  that  company 
merely  for  transportation  to  Chicago  for  a  speol- 
fied  prioe,  and  that  a  person  In  behdf  of  the  pWa- 
tifl  should  hare  passage  with  the  car  to  take  care 
of  the  property.  Plaintiff  sent  a  man  with  the 
oar,  glTiog  him  money  to  pay  the  freight,  but  gave 
him  no  express  authority  to  enter  into  any  ooa- 
tract  in  his  behalf.  At  Chicago  this  sgent.  In  be- 
half of  his  principal,  contracted  with  the  defend- 
ant for  the  farther  transportattoo  from  there  to 
Lakefield,  In  wbiob  oontraot  it  was  provided  that 
no  olBlm  for  loss  or  damage  to  the  stook  riiould  lie 
valid  unless  made  in  writing  within  80  days  after 
the  same  should  have  oocnrred.  After  the  oar 
reaobed  its  destination  the  defendant  retained 
poeseMioD  a  few  days  for  Donps^meot  of  freight 
In  an  action  for  aUeged  negligeiioe  In  Che  oare 
one  of  the  horses  uler  the  transportaticm  had 
oeased,  held: 

<1)  The  above  oondltloa  as  to  notice  was  ap- 
plicable In  respect  to  the  carrier's  conduct  as  a 
warehouseman,  that  relation  being  properly  Inci- 
dent to  that  of  carrier. 

(9)  Such  a  oontract  If  made  by  the  owner,  or 
If  authorised  by  him.  Is  reasonable  aad  valid. 

(8)  From  the  cironmstanoes  lb  must  be  Inferred 
that  the  agent  in  charge  of  the  property  was  au- 
thorized to  make  any  ueceesary  and  reasonable 
oootrset,  aa  he  did  do.  for  its  transportation  from 
Chicago  to  Z^akefleld.  For  that  purpose  be  stood 
in  place  of  the  owner. 

(Syllabus  by  the  Court) 

Appeal  from  district  court  Jaefcsim  oonntr; 
Brown,  Judge. 

Action  by  S.  8.  Armstrong  against  the 
Chicago.  Milwaukee  &  St  Paul  Bailway  Corn- 
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pony  to  recover  the  value  of  a  hone  alleged 
to  have  died  because  of  defendant's  ue^l- 
gence  In  the  care  of  the  animal  during 
transportation.  PlalntifT  had  judgment,  and, 
from  an  order  denying  a  new  trial,  defend- 
ant appeals.  Reversed. 

For  totmer  report,  see  47  N.  W.  Rep. 
4E0. 

Andrew  a  DDim,  for  appellant.  Tlioa.  J. 
Kaox,  for  reepondeat. 

DICKINSON,  J.  A  former  appeal  tatWs 
action  Is  reported  In  46  Minn.  85,  47  N.  W. 
Rep.  459.  Upon  a  second  trial  a  venUct 
was  rendered  for  the  plaintiff.  The  defend- 
ant appeals  from  an  order  refusing  a  new 
trial.  The  nature  of  the  complaint,  and  the 
particular  ground  upon  which  recovery  was 
sought,  are  stated  In  the  opinion  on  the 
former  appeaL  The  case,  as  now  before  ns, 
InvolTea  aome  qneattfrna  not  before  present- 
ed. 

After  the  plaintiff  had  Introduced  his  evi- 
dence In  chief,  he  voluntarily  elected  to 
rest  his  ri^t  to  recover  on  the  alleged  neg- 
ligence of  the  defendant  In  respect  to  the 
care  of  the  horse  after  it  had  readied  Its 
destination,  at  Lakefleld.  It  appeared  that 
the  plaintiff  shipped  the  horse,  with  some 
other  horses  and  various  kinds  of  personal 
property  belonging  to  him,  the  whole  com- 
prising one  car  load,  from  Redding,  111.,  and 
that  the  final  destination  was  Lalcefleld,  in 
this  state.  The  transportation  was  by  the 
Chicago,  Santa  Te  &  California  Railroad 
from  Redding  to  Chicago,  and  from  Chica- 
go to  Lakefleld  It  was  over  this  defendant's 
road.  The  plaintiff  personally  entered  Into 
a  written  or  printed  contract  with  the  for- 
mer road  for  transportation  from  Reddlnt; 
to  Chicago,  for  which  the  freight  named  was 
$14.  This  contract  contained  a  provision 
for  the  transportation,  v?]th  the  car,  of  a 
person,  in  behalf  of  the  owner,  to  take  care 
of  the  stoclE.  It  contained  some  prorlslons 
in  the  nature  of  restrictions  upon  the  Uabil 
Ity  of  the  carrier,  including  one  making  it 
a  condition  precedent  to  a  right  of  action 
against  the  carrier  for  damages  that  a 
claim  for  damages  ahonld  be  made  In  vnlt- 
Ing.  within  10  days  from  the  time  the  stock 
should  be  removed  from  the  car.  This  writ- 
ten contract  makes  no  provision  for,  or  al- 
lusion to,  a  shipment  beyond  Chicago.  The 
plaintiff  sent  a  man  by  the  name  of  Hepler 
with  the  car,  to  take  care  of  the  property, 
from  Redding  to  Lakefleld,  and  gave  him 
money  to  pay  the  freight  to  the  latter  place. 
At  Chicago,  when  the  car  was  transferred 
to  and  shipped  over  the  road  of  this  de- 
fendant, Hepler  assumed.  In  behalf  of  the 
plaintiff,  to  enter  Into  a  formal  contract 
with  the  company  for  the  transportation  to 
Lakefldd,  and  which  contained  this,  among 
other  provisions:  "Slxtii.  That  no  claim  for 
loss  or  damages  to  stock  shall  be  valid  unless 
presented  to  the  company  in  writing  within 


thirty  days  after  the  same  shall  have  oc- 
curred." This  contract  also  recognizes  Ht  it- 
ler  as  being  In  diarge  of  the  property,  and 
served  as  a  pass  for  himself,  he  not  being 
called  upon  to  pay  fare.  When  the  car 
reached  lakefleld,  Hepler  had  not  money 
enough  to  pay  the  freight  demanded,  and 
for  that  reason  the  defendant  refused  to 
let  liim  take  the  property  away,  and  ao  tt 
remained  In  the  control  of  the  defendant  a 
few  daya  It  is  claimed  that  the  horse  con- 
tracted lung  fever  during  that  time,  for  want 
of  ppoi>er  care  on  the  part  of  the  defend- 
ant, and  the  horse  died  of  that  disease  a 
few  days  after  It  was  delivered  to  the  plain- 
tiff. 

The  authority  of  Hepler  to  make  a  con- 
tract containing  a  limitation  like  that  above 
recited,  and  the  legal  effect  of  snch  a  con- 
tract, if  authorised,  are  the  Important  points 
la  this  case.  It  is  contended  on  the  part  of 
the  respondent  that  the  dxth  clause  of  the 
contract  above  recited  la  to  be  construed  aa 
referring  only  to  claims  for  damages  on  ac- 
count of  some  neglect  or  fault  of  the  defend- 
ant in  reepect  to  its  duties  as  carrier,  as  di<}- 
tlngulshed  from  those  of  a  warehooseman. 
after  the  completion  of  the  transportation, 
and  hence  that  it  Is  fnapplleable  to  this 
case.  Such  a  construction  cannot  be  given 
to  the  cMitract  imder  the  circnmatancea 
here  presentedL  So  fkr  aa  appears,  the  de- 
fendant's ret^tion  of  the  property  after 
It  reached  Ita  destination  was  rightful,  be- 
cause of  the  nonpayment  of  Its  charges  for 
fright,  wbl<di  do  not  appear  to  have  been 
more  than  it  had  a  right  to  demand.  The 
retentitm  was  properly  Incident  to  the  con- 
tract for  transportation,  as  was  conddered 
when  the  case  was  here  before,  and  there 
is  no  good  reason  why  this  dxth  providon 
of  the  contract  should  be  deemed  Inappli- 
cable for  the  protection  of  the  carrier  In 
raipect  to  the  ordinary  and  Incidental  duties 
of  warehouseman,  which  rested  upon  It 
when  Its  dutiee  as  a  carrier  ceased.  If  this 
is  to  be  taken  to  bare  been  the  contract 
of  the  plaintiff,  the  requirement  that  writ- 
ten notice  of  any  claim  for  damages  should 
be  given  within  30  days  after  the  same 
should  have  occurred  was  a  reasonable  pro- 
vision, not  only  for  the  protection  of  the 
carrier  against  fraudulent  claims,  but  to 
enable  It  to  ascertain  the  facts  upon  which 
any  claim  for  damages  might  be  founded. 
A  common  carrier  may,  by  special  contract, 
thus  limit  its  general  liability.  Cole  v.  Tel- 
egraph Co.,  83  Minn.  227,  22  N.  W.  Rep. 
885;  Lewis  T.  RftUway  Co.,  5  Hnri.  &  N. 
867;  Express  Go.  v.  Caldwell,  21  Waa  264; 
Jennli^  v.  Railway  Co..  127  N.  Y.  438,  451. 
28  N.  B.  Rep.  394;  Express  Go.  v.  Hmmi- 
cutt,  54  Miss.  666;  Express  Co.  v.  Harris, 
61  Ind.  127;  Wolf  v.  Telegraph  Co.,  62  Pa.  St 
83;  Glenn  v.  Express  Co.,  86  Tenn.  594.  8 
S.  W.  Rep.  152.  The  time-ao  days— waa 
reasonable.  Cole  v.  Tdegraph  Co.,  supra. 
The  court  so  ruled  at  the  trial,  but  left 
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it  for  the  Jury  to  determine  from  the  eri- 
dcnce  whether  Hepler  had  authority  to 
make  the  contract  for  tb?  plaintiff.  To 
Tlew  of  the  instructloiis  of  the  court,  It 
is  apparent  that  the  Jury  must  hare  found 
that  Hepler  had  no  authority  to  make  sucli 
a  contract.  It  seems  to  us  that  the  legal 
effect  of  the  evidence  was  to  conclusiTely 
show  the  contrary.  It  Is  true  that  the  evi- 
dence showed,  or  Intended  to  show,  that  the 
plaintiff  did  not  expressly  authorize  Hepler 
to  enter  Into  uy  contract  for  transportation, 
and  whatever  authoilty  the  latter  had  Is 
only  to  be  inferred  from  the  circumstances 
of  the  case,  which  we  hare  already  stated 
tn  part.  These  facts  may  be  said  to  have 
been  conclusively  shown:  (1)  That  the  iklaln- 
tUf  shipped  the  property  at  Redding  for  the 
purpose  of  having  It  transported  by  way  of 
Chicago  to  Lakefield,  In  this  state;  (2)  that 
be  sent  the  man  Hepler  with  the  car,  and  In 
charge  of  the  property,  who  was  to  go 
through  vrtth  it  to  its  destination,  and  gave 
to  him  the  money  to  pay  the  frdght;  and 
<3)  that  the  plaintiff  did  not  personally  con- 
tract for  transportation  beyond  Chicago,  the 
terminus  of  Hie  road  on  which  the  property 
was  shipped,  and  vrlth  which  road,  only, 
^d  he  personally  make  any  contract  Such 
being  the  case,  the  agent  thus  placed  In 
•chfli-ge  of  the  property  will  be  deemed  to 
have  had  implied  authority  to  make  such 
contract  at  Chicago  for  the  continued  trans- 
portation as  was  necessary  and  reusonablfc 
For  that  purpose  he  represented  the  owner, 
and  was  the  only  person  with  whom  the 
carrier  from  Chicago  to  Lakefleld  (this  de- 
fendant) could  deal  or  contmct.  Squire  v. 
Railroad  Co.,  03  Mass.  239;  Hill  v.  Railroad 
Co..  144  Mass.  2S4,  10  N.  B.  Rep.  836;  Al- 
dridge  v.  RaUway  Co.,  15  O.  B.  (N.  S.)  582, 
699;  Nelson  v.  RaUroed  Co..  4S  N.  Y.  498; 
York  Co.  V.  Central  Railroad,  3  WaU.  107; 
Hutch.  Carr.  (2d  EA.)  SS  265,  2QG.  Sec,  also, 
Rawson  v.  HoUand,  59  N.  Y.  Cll;  Chrlsten- 
•on  T.  Express  Co.,  IS  Minn.  270,  (Gil.  208.) 
The  case  of  Squire  v.  Railroad  Co.,  supra, 
was  very  similar  to  that  under  consideration. 

We  have  sold  that  the  plaintiff  did  not 
personally  contract  for  the  transportation 
beyoud  Chicago,  although  it  does  appear 
from  his  testimony  that  he  agreed  with  the 
•company  on  whose  road  he  shipped  the  prop- 
erty for  a  through  rate  of  $50  for  the  car. 
His  formal  contract  with  that  company, 
signed  by  him  and  by  the  company's  agent, 
was  only  for  transportation  to  Chicago  for 
the  agreed  price  of  $14.  It  makes  no  ref- 
erence to  forwarding  or  to  transportation 
beyond  that  place;  and  the  plaintiff  testl- 
fiod  that  he  "contracted  with  the  Santa  Fe 
line  to  Chicago,  and  then  he  [Hepler]  had  to 
■sliip  It  over  the  Milwaukee  to  Lakefleld." 
The  bare  agreement  of  the  plaintiff  with 
•the  first  carrier  as  to  the  freight  to  be  paid 
to  the  point  of  destination,  considered  In 
connection  with  the  formal  contract  fortrans- 
{wriation  to  Chicago  only,  the  terminus  of 


that  carrier's  line,  cannot  be  regarded  as 
being  a  complete  contract  made  by  the  plain- 
tiff for  the  transportation  to  the  ultimate 
destination,  so  as  to  exclude  the  inference 
that  the  agent  sent  by  him  In  charge  of  the 
property  had  authority  to  contract  with  con- 
necting carri^  beyond  Chicago.  Lamb  r. 
RaUroad  Co.,  48  N.  Y.  271;  Railroad  Co.  v. 
Forsyth,  61  Pa.  St.  81;  Converse  v.  Trans- 
portation Co.,  33  Conn.  166;  ColUna  Rail- 
way Co.,  38  Eng.  Law  &  Eg.  593.  No  notice 
was  given  of  the  plaintiff's  claim,  in  accord- 
ance with  this  provi^n  of  the  contract,  nor 
was  the  failure  to  give  notice  In  any  way  ex- 
cused. For  the  reasons  here  stated,  we  are  of 
the  opinion  that  the  case  did  not  justify  sub- 
mitting to  the  jury  the  question  as  to  Hepler's 
authority,  and  that  the  verdict  cannot  be 
sustained.  Order  reversed. 

VANDERBURGH,  J.,  being  neceasarUy 
absent,  took  no  part  In  this  decision. 


CHISHOLM  V.  NORTHERN  PAG.  K.  CO. 
(Supreme  Coutt  at  innnMota.   April  87,  18W.> 
Railroad  Coxpivies  —  Stock  Eillixo  —  Nxau- 

OENCB— SUTFICIEXCT  OP  EviDBHCS. 

GvideoOB  held  Buffldent  to  j  uatlf  y  a  verdict 
tbat  defendsat  was  guilty  of  negligenee  in  not 
malntalDlng  a  proper  gate  at  a  farm  crossing. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Crow  Wing 
county ;  Holland,  Judge. 

Action  by  John  E.  Chlsholm  against  the 
Northern  Pacific  BaOioad  Company  to  re- 
cover for  cattle  killed  on  defendant's  road. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals. Affirmed. 

Leon  B:  Lum,  (J.  a  Bullitt  and  Tllden  R. 
Selmes,  of  counsel,)  for  appellant  True  & 
Wetberby,  for  respondeat 

MITCHELL,  J.  The  evidence  Is  undisput- 
ed that  plaintiff's  cattle  escaped  from  an  tn- 
cloaure  near,  but  not  adjoining,  defMidanfa 
railway,  and  then  got  upon  th^;  railway  at  a 
fnnn  cros-slng,  through  an  open  gate  consti- 
tuting a  part  of  the  fence  whicli  the  defend- 
ant was  required  to  maintain  along  Its  road. 
It  is  urged  that  plaintiff  hlmsulf  was  guilty 
of  negligence  because  the  field  in  which  he 
put  his  cattle  was  not  Inclosed  with  a  proper 
fence,  but  we  tliink  the  most  ttiat  can  t>e 
diilraed  for  the  evidence  oh  this  point  Is  that 
It  made  a  question  for  the  jury.  If,  as  de- 
fendant claims,  the  gate  had  been  In  all  re- 
spects In  good  order,  but  had  been,  the  even- 
ing before,  without  the  knowledge  of  the 
section  men,  opened,  and  left  opeu,  uy  some 
stranger,  a  very  dUfereut  case  would  have 
been  presented.  But  the  evidence  Is  very 
dear  that  the  apparatus  for  fastening  the 
gate  bad  been  for  weeks,  or  evm  months,  so 
much  out  of  order  that  it  was  quite  diffi- 
cult to  fasten  It  unless  a  person  knew  ex- 
actly hovr  t9  manage  it  uid  that  as  a  oon- 
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■eqoenoe  of  this  defective  condition  the  gate 
was  Tery  ffeqaeoflr  left  open,  or  at  least  nn- 
ftistened,  ao  tbat  tbe  dl^teet  force  against  It 
wonld  cause  It  to  open.  This  was  snffldesit 
to  Justify  the  jniy  in  finding  that  the  ue- 
f«idant  was  gtdlty  of  negligence.  The  fact 
tliat  a  stranger,  who  fotmd  the  gate  open 
the  i^ht  before  the  accident,  did  not  Bhnt  It, 
does  not  rdtere  tbe  defendant  from  tiie  eon- 
seqnoices  of  Its  negUseoice. 
Judgmoit  sArmed. 

VANBBIBBDBOH,  J.,  absent^  took  bo 
part.  _ 

AKDBBSOK  ataL  t.  8CAKDIA  BANK  OF 
MINNEAPOLIS. 

(SODrMne  Court  of  Mlonevota.   May  5, 1898.) 

pjurnB»~AonoiT— Jonmait  or  Causbs—Obuiit, 
1.  A  perBon  baTing  do  Interest  la  the  subject 
of  ao  aotfoD  Is  not  a  oecessarv  party  thereto. 

S.  Under  the  usury  law  of  1879,  the  borrower, 
who  baa  ToloDtarlly  paid  to  the  leoder  any  part  of 
the  principal  loaaea,  or  who  has  to  paid  Interest, 
bnt  not  exceeding  tbe  rate  of  10  per  oent.  a  year, 
caoBot  compel  the  repaj^sent  of  tbe  same. 

8.  In  an  action  by  a  bnsband  and  wife  to  avoid 
nsnrlooB  secarlttes  given  by  them  upon  a  loan 
made  to  tbe  wife,  It  is  Improper  to  join  a  cause  of 
action  by  the  wife  alone  to  recover  bade  money 
paid  her  npon  the  nsnrloilB  oontraet. 
(Syilabns  by  the  Court) 

Appeal  from  district  court,  Hennepin 
county;  Lochren,  Judge. 

Ciomplalnt  for  Injnnctfon  and  other  relief 
by  Carolina  Anderson  and  another  against 
the  Scandla  Bank  of  Minneapolis.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint, defendant  ajf^edln.  Reversed. 

Udand  A  Udt,  for  amtdlant  -Wliito  A 
Bgelston,  for  reqKmdent& 

DICKINSON,  J.  AK>eal  fhim  an  order 
overruling  a  demurrer  to  the  complaint  It 
appears  from  the  complaint  that  the  plaln- 
tU^  ax*  husband  and  wifd;  fliat,  pursuant 
to  an  uBorlous  agreement  between  them 
and  the  defendant,  the  latter  loaned  to  the 
plaintiff  Carolina  Anderson,  for  the  period 
of  six  months,  the  sum  of  $14,500;  for  the 
use  of  which  the  plalntiA  gave  th^  prom* 
Issory  note  for  thB  payment  of  the  sum  <A 
$16,000,  with  Interest  theretm  at  the  rate 
of  10  per  cent  per  annum,  and  secured 
the  same  by  a  mortgage  of  real  property 
owned  by  the  plaintiff  Carolina;  that  pursu- 
ant to  the  agreement  between  these  parties, 
and  for  the  purpose  of  evading  the  usuiy 
law,  the  note  and  mortgage  were  made, 
on  their  face.  In  favor  of  one  Halnier,who 
In  fact  had  no  interest  In  the  transaction, 
and  he  Indorsed  the  note,  and  aaslgoed  the 
mortgage  to  the  defendant  at  tbe  time  of 
their  delivery;  that  the  plaintiff  Carolina 
has  paid  (4,600  of  the  principal,  and  $2,- 
2S0  as  interest  and  that  she  has  demanded 
the  repayment  of  the  same.  Tbe  relief 
sont^t  Is  (1)   that  the  note  and  mortgage 


be  adjudged  void,  their  enforcement  en- 
joined, and  th^  surrender  compelled;  and 
(2)  the  recovery  by  the  plaintiff  Carolina 
of  the  money  so  paid  by  her. 

1.  Halmer  was  not  a  necessary  par^. 
and  his  nonjoinder  did  not  constitute  a 
sufficient  ground  of  demurrer.  According  io 
the  complaint  he  has  no  Interest  In  the 
subject  of  the  action,  or  In  tbe  relief 
sought,  and  never  had  any  Interest  In  the 
matter. 

2.  The  defendant  demurred  spedallj  to 
that  part  of  the  complaint  upon  whidi  Is 
based  the  claim  of  the  plaintiff  OaroUna 
to  recover  back  the  princdpal  and  Interest 
paid  by  her.  If  this  part  of  the  conq>lalnt 
seta  forth  a  cause  of  action.  It  is  one  in 
favor  <a  the  plaintiff  Carolina  only,  and  is 
a  different  cause  of  action  from  that  plead- 
ed In  favor  of  both  the  plalntlfb;  and  it 
may  properly  be  demurred  to,  although  It 
Is  not  separately  stated.  Bass  t.  Upton,  1 
Mtam.  408.  (6U.  292.)  We  should  fiiere- 
fore  ctmsider  the  suffldmcy  of  the  case 
stated  to  entitle  Mrs.  Anderson  to  recover 
the  principal  and  Int^nst  paid  by  her.  It 
does  not  appear  from  the  compl^t  that 
the  interest  paid  (92,280)  exceeded  the  In- 
terest which  had  accrued  at  the  time  <tf 
such  payment  on  the  money  loaned,  ^14.- 
000,}  computed  at  the  rate  of  10  per  cat 
a  year.  The  Interest  at  that  rate  up  to  the 
time  Qt  the  ctKumencement  of  fba  action 
would  exceed  the  sum  paid  as  Interest,  and 
It  la  not  shown  whrai  the  paymait  was 
mad&  Neither  does  Vba  complaint  show 
that  the  payment  was  not  ToluntarOy  made. 
The  question  thai  arises  whethw  money 
voluntarily  paid  to  the  usurious  creditor 
on  account  of  the  principal,  or  for  Interest 
and  not  exceeding  what  would  be  the  In- 
t«rest  computed  at  the  rate  ot  10  per  coit 
a  year,  can  be  recovered  bat^  It  cannot 
be  ao  recovered  unless  the  statute  of  1879 
(chapter  66,  I  2)  gives  a  rifl^t  of  recovery. 
ComeU  T.  Smith,  27  Minn.  132,  6  N.  V>\ 
Rep.  400.  IrreepectlTe  of  the  rale  which 
requires  a  strict  constructicm  of  statutes 
Imposing  a  liability  In  tiie  nature  ct  a  pen- 
alty, or  subjecting  to  a  fbifelture.  tUa 
statute  cannot  be  glvoi  the  extaided  con- 
atructlon  which  would  be  necessary  to  wajh 
port  the  plalntms'  claim  4^  right,  upon  the 
foots  alleged,  to  recover  the  principal  or 
Interest  paid.  Such  payment  we  must  as- 
sume to  have  been  made  voluntarily.  Seo- 
tion  1  of  the  statute  dted  prohlblte  the 
taking  of  more  than  10  per  cent  interest 
Section  2  provides  that  any  person  who 
"shall  have  paid"  for  interest  "any  greatw 
sum  or  value  than  la  above  allowed  to  be 
received  may  •  *  *  recover,  in  an  ac- 
tion against  the  person  who  shall  have 
taken  or  received  the  same,  *  *  *  the 
full  amount  of  Interest  or  premium  ao 
paid."  This  does  not  authorise  the  recov- 
ery of  the  principal,  if  that  has  been  v<d- 
untartly  paid;  and  only  those  wIm  have 
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paU  u  Interest  a  *'gcmtet  mm  or  value 
than  to  abore  allowed  to  be  recelred"  (10 
per  cent)  can  recover  tbe  "interest  or 
premium  so  paid."  Hence,  so  far  aa  a|H 
pean  from  the  complaint,  the  plaintiff  lira. 
Anderson  Is  not  oitttled  to  recover  the 
money  paid,  either  on  aeeoont  of  the  prin- 
cipal or  as  Interest  The  provMons  of  the 
third  section  of  the  act,  allowing  a  recov- 
ery from  the  origtnal  tuMat  at  negotiable 
papa;  tainted  In  his  hands  vltii  ttsory,  of 
both  the  principal  and  interest  paid  by  tike 
niaker  to  an  Innocent  poidtiaser  of  sack 
paper,  affords  no  reason  for  a  conatroctlon 
of  the  -previous  section  different  from  that 
above  Indicated.  In  such  case  the  payment 
la  not  property  voluntary.  Ttio  innocent 
bolder  oC  audi  papw  Ist  \j  flie  terma  ot 
the  statute,  entitled  to  recover  notwlth- 
■tandinff  the  usury,  and  the  maker  Is  com- 
pellable to  pay.  Hmoe  the  statute  gives 
him  the  ri^t  to  recover  tmta  the  person 
chargeable  with  the  usury  what  he  has  paid 
pursuant  to  his  obUgaUon  towards  the  In- 
nocent bolder  ot  tbe  paper.  The  ease  Is 
different  where  the  payment  has  been  made 
to  the  original  pMiy  to  the  usnitooa  eon^ 
tract  It  to  MdlnarUy  optional  with  the 
debtor  whether  he  will  pay  either  principal 
or  interest,  and  the  necesrily  for  statntoiy 
protectlni,  meana  of  a  zl^t  glroi  to 
cover  bade  money  paid,  to  not  the  same  aa 
In  the  esse  of  negotiable  paper  hdd  by 
Innocent  purohaaera  For  these  rraaons  we 
think  tint  the  demurrer  should  have  been 
sustained  as  to  thto  separate  demand  of 
Mrs.  Anderson. 

&  It  to  farther  pleaded  as  a  general 
ground  iMC  dtfnnrrer  toi  the  comptoint  that 
two  causes  of  action  are  Impr^exly  united. 
As  already  Intimated,  we  are  of  the  opin- 
ion that  Oie  i^alntlfb  seek  to  recover  on 
two  causes  <tf  actltHi,  i^cb  are  separate, 
and  whkh  cannot  be  properly  Joined,  be- 
cause^ even  flion^  th^  may  both  be  "con- 
nected with  tiie  same  subject"  theg  do  not 
both  'Effect  all  the  parties  to  the  action." 
which  to  one  of  tbe  statutory  conditions 
of  a  ji^nder  of  separate  causes  of  action. 
Gen.  8t  1878,  c.  06,  S  118,  subd.  7.  The 
cause  of  aiition  for  the  cancellation  of  the 
usurious  securities  given  by  both  the  plaln- 
tUb  to  one  existing  in  Savor  of  both.  The 
right  to  recow  tbe  money  paid  by  the 
wlft  to  h«s  alone.  Her  husband  to  In  no  le> 
gal  sense  Interested  In  It  It  to  a  dtotlnct 
oanse  of  action  In  her  favor  alone.  The  order 
overruling  the  demurrer  will  be  reversed. 

TANDBRBURaH.  J.,  did  not  take  part 


wugBPEY-wAsmuBW  floubfJollb  oa 

(OaprwBS  OODit  of  MInueaota.   April  ST.  ISOL) 
BZVKBH  TauiT— IB  ff  msN  us. 
Aa  exprasa  trust  la  favor  of  ths  grantor  esn> 
aotbs  lagnfM  on  a  mnmywuB^  aboolnfes  la  Ma 


torma,  either  by  oral  proof,  or,  under  toe  dootriso 

of  "part  performance, "  by  proof  that  the  grantor, 
with  tbe  coQseat  of  the  grant«e,  remaicea  In  pos- 
sesBton,  and  expended  money  in  bettermenta, 
(Syllabus  by  the  Coart) 

Appeal  from  district  oourt,  Hennepin 
oonnty;  Pond.  Judge. 

Action  by  the  PUtobuiy-Wa^bum  Flour- 
Mills  Company  against  ^onas  M.  Klstler  to 
declare  certain  real  estate  conveyed  to  de- 
fendant by  one  Probst  to  be  held  In  trust  fw 
the  grantor.  There  was  Judgment  In  favor 
of  plaintiff,  and,  defendant's  motion  for  a 
new  trial  being  oenled.  he  appeals.  Order 
ravetaed. 

Dsy  *  Endu^  fsr  appellaat  a  8.  Jdl^. 
Cor  respondent 

UTFGHBIXs  J.  Tba  allegatkuia  of  the 
eom^ahit  (denied  the  answer)  are  that  a 
oimveyanoe  ot  a  certain  iot  tn  Minneapolis, 
exeeoted  tme  Probst  to  defendant  hi 
September,  1880,  was  made  without  con- 
sideration. In  trust  for  the  use  of  the  gran- 
tor, and  the  reUef  asked  to  that  It  be 
adjudged  the  property  of  Probst  and  sub- 
Jeet  to  the  Uen  of  a  itadcnant  obtained 
plaintiff  against  Probst  tn  Hay,  1892,  <m  an 
Indebtedness  oontraoted  between  June,  ISBl, 
and  Febmavy,  18BS.  It  to  not  alleged  or 
dalmed  that  the  conveyance  by  Probst  was 
made  with  any  intent  to  defraud  hto  credit* 
ore,  either  existing  or  subsequent  In  faot 
tt  stands  admitted  that,  at  tha  date  of  the 
eoov^aaoe.  he  owed  no  debts,  ud  there  to 
nothing  to  show  that  at  that  time  he  had  toi 
contemplation  eontraotlng  any.  PlalntUTs 
right  to  maintain  the  action  to  predicated 
scdely  upon  the  proposition  that  the  convey- 
ance was  made  In  trust  tos  the  use  of  the 
grsntor.  and  henoe  to  benefletolly  hto  prop- 
erty. The  conveyance  to  defendant  was 
In  terms  abstdute.  but  the  plaintiff  waa 
pwmltted.  over  the  objection  and  oEcep- 
tion  of  defendant,  to  Introduce  e^dence 
teodlng  to  prove  an  oral  agreenmit  be- 
tween  him  and  Probst  tbst  the  ter- 
mer was  to  hold  the  title  In  trust  for  the 
latter.  'Hito  was  error.  If  the  conveyance 
had  beoi  attacked  on  the  ground  that  It  was 
made  for  the  purpose  of  defrauding  credit- 
ors, the  want  <ME  oimsldetathu  «  a  secret 
trust  for  the  benefit  of  the  grantor  oouU 
have  been  iwoven  \^  parol,  for  the  statute 
of  frauds  does  not  apply  to  secret  trusts  and 
oonfidotces  for  the  purpose  of  defrauding 
creditors.  But  the  oonveyanoe  to  not  assail- 
ed on  any  sudi  groimd.  Hierefore.  in  order 
to  recover,  plaintiff  was  bound  to  prove  Just 
what  he  had  alleged*  to  wit  that  the  convey- 
ance was  made  in  trust  for  the  Tise  of  the 
grantor.  Probst  But  ttds  It  could  not  do 
by  verbal  proof  any  more  than  Probst  could 
have  done  had  he  been  plaintiff.  To  do  so 
would  be  to  Oaregaid.  not  only  the  statute 
of  frauds,  but  also  a  very  elementary  rule  of 
evidence.  That  Probst  could  not  have  sel 
up  any  sodi  trust  by  meaiiB  of  veitMl  proof 
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would  not  iw  claimed;  but  the  caae  U  as 
■mdi  within  the  statute  of  frauds  and  the 
■ifacbleb  it  was  deslgiied  to  prerent  as  if 
Probst  himself  had  been  plain  tUt  Counsel 
eoncedea  this,  for  he  says  in  his  brief:  "We 
make  no  cSaim  tmder  the  oral  trust,  and  we 
do  not  dalm  that  the  deed  to  KlsUer  was 
fraodnlent;"  his  sole  contention  being  that, 
although  tlie  oral  agreement  to  bxAA  In  trust 
waa  Toid  when  made,  yet  becanse,  pnrsnant 
to  it.  Probst,  with  the  knowledge  and  Im- 
plied consent  of  Klstler,  remained  In  poe- 
■esiiion  of  tibe  premisee.  and  expended  con- 
siderable money  In  repairs  and  betterments, 
the  case  Is  taken  out  of  the  statute  "making 
the  contract  as  good  as  tbongb  made  in  writ- 
ing," thus  Invoking,  as  we  understand  him, 
the  familiar  doctrine  of  part  performance. 
We  Rcret  that  counsel  has  not  famished  us 
more  aid  In  his  brief  upon  what  he  concedes 
to  be  the  <ml7  point  in  the  case;  tmt  it 
seems  to  ns  that  the  so-called  "doctrine  vt 
part  performance"  has  no  application,  and 
we  have  found  no  Instance  where  it  was 
erer  applied  to  such  a  case.  It  to  not  a 
general  doctrine  of  equl^,  but  an  inventlw 
of  the  courts  to  get  around  the  statute,  and 
prevent  fraud,  not  by  varying  or  contradict- 
ing written  contracts  by  parol,  but  by  en- 
forcing oral  contracts  actually  made,  but 
not  otherwise  enforceable,  becanse  not  in 
writing.  It  is  elementary  that  oral  proof 
oanuAt  be  heard  to  ingraft  an  express  trust 
on  a  conveyance  absolute  In  its  terms,  and 
we  have  never  heard  of  a  case  where  It  was 
done  under  the  ao*c8lled  "doctrine  of  part 
performance."  Order  reversed. 


VANDEBBUBOH.  3^ 
port 


absent,  took  no 


BROWN  T.  KISTLBR. 
(tinpreme  Court  of  Mintieeota.    April  27,  1893.) 

Appeal  from  district  court,  Henneptn  county; 
Fond,  Judge. 

Action  by  Oxnard  Brown  against  Jonas  U. 
Klstler  to  declare  oertaio  real  estate  conveyed 

to  defendant  by  ooe  Probst  to  be  held  in  trust 
for  the  grantor.  There  was  Judgment  In  favor 
of  plaintiff,  and,  defendant's  motion  for  a  new 
trial  being  denied,  he  appeals.    Order  reversed. 

Day  &  Bnches,  for  appellant.  Chas.  B.  Co- 
nant,  for  respondent. 

MITCHELL.  J.  This  case  is  rnled  by  Flour- 
UilU  Co.  V.  KtoOor,  S4  N.  W.  Bep.  1068.  Or- 
der reversed. 

VANDEICBUBGH,  J.,  absent,  took  no  part 


BT.  LOUIS  CAB  CO.  T.  BTILLWATER  ST.  BT. 

CO. 

(Supreme  Court  of  Minnesota.  April  27,  ISSS.) 
OsssaAi.  ArPiARAKCB— What  Coiibtitdt»— Ar> 

POINTING  ReCEITER. 

1.  An  appearance  for  any  other  purpose  thtm 
to  aiiestlon  the  juriadlotlon  of  tbe ooitrt  is  general, 
no  i^vastlMoonrt  Jurisdiction  ot  thepersmi. 


IL  A  receivership  Ins  salt  to  foredoae  a  I 
gage  OQ  property  of  a  corpcwatloD  wQl  sot  pcercat 
another  receivership,  anoer  Ocd.  St.  1S7S,  c  78,  ia 

{irooeediDga  to  sequestrate  all  the  property  nd  el- 
ects of  the  corporation  for  the  benefit  of  aU  its 
creditors. 
(Syllsbos  by  tibe  Court.) 
Appeal  from  district  eoort,  WaAtngtns 
cormty;  Crosby,  Judge. 

Action  by  the  St.  Louis  Gar  Oompavy 
against  the  Stfllwater  Stre^  BaBwaj  Coin- 
pan7.  From  an  order  reCorfng  to  appotat  a 
receiver  for  defendant  corporation,  fdatntiff 
ai^ealSL  Reversed. 

Searleo  ft  Oail.  for  appdlanL  J.  a  Neth- 
away,  for  r^spoDd^t 

MITCHELL.  J.  This  action  was  broq^t 
by  the  plaintiff,  as  Judgment  creditor,  for 
thd  ai^lntmeat  of  a  reeekreF  of  flie  de- 
fendant corporation,  mider  Uie  provisions  of 
St  187S,  c.  76.  A  receiver  had  prevloady 
been  appointed  In  a  foreclosure  salt  broo^t 
by  one  Curtis  against  the  same  defoidanL 
The  plaintiff  having  made  a  motion  In  Oie 
presmt  action,  the  d^endant  appeared  by  at- 
torney, the  appearance  being  stated  to  be 
Qwdal,  and  objected  to  "any  further  proceed- 
ings, or  any  proceedings,  in  the  action  look- 
hig  towards  the  appcdntment  of  a  receiver 
thereof,"  upon  the  grounds— Sirat,  that  *^erB 
is  a  receiver  already  appealed  therein,  mt 
der  and  by  virtue  of  an  order  of  this  court 
In  an  action  already  p&aAlng  ther^;"  sec> 
ond,  because  the  plaintiff  has  never  acquired 
"Jurisdiction  in  this  action  of  dther  subject- 
matter  or  of  the  person  of  the  defendant  cor- 
poration." 

Giving  counsel  the  boieflt  of  the  aasump- 
tion  that  by  "plaintiff"  Is  meant  "court,"  we 
stlU  think  that  this  amotmted  to  a  genoal 
appearance,  which  gave  the  court  Jnrisdlc> 
tion  of  the  person  of  the  defendant  Ti» 
rule  is  that  an  appearance  for  any  other  pur- 
pose than  to  question  the  Jurisdlctioii  of  the 
court  is  general.  The  first  ground  of  objec- 
tion to  plaintiff's  appUcatitm  for  the  app<^ 
ment  of  a  receive  did  not  go  to  tbB  jurist 
tion  of  the  coiu^  dthw  over  -Qie  suhJeetHnat 
ter  or  over  the  person  at  tha  detbndaat,  and 
did  not  purport  to  be  made  aasndk,  bat  m«e- 
ly  as  a  defense  on  the  merits  to  plalntUTs 
motion,  to  wit  that  a  rao^rer  had  bew  al- 
ready appointed  In  another  aetkm. 

2.  The  fact  that  a  noAwer  had  alreadr 
been  q9<^ted  In  Uie  foreclosnre  suit  ecHutt- 
tuted  no  reason  -why  a  receiver  should  not 
be  appointed  tmder  diaptw  76.  A  reosiver- 
shlp  In  a  suit  to  foredoae  a  mortgage  to  only 
for  the  purposes  of  the  foredosore,  and,  how- 
ever general  the  language  of  ttie  app<^t- 
ment,  affects  only  the  property  covered  by 
Uie  mortgage.  Its  purpose  la  to  preserve 
the  mortgaged  property  ttx  Hm  ben^t  of 
the  mortgagee^  Lowdl  v.  Doe,  44  HlmL 
144,  4a  N.  W.  Rep.  897.  On  the  othsr 
hand,  the  object  ot  a  reodrenfalp  of  an  ht 
solvent  corporation  under  diq>ter  7S  to  to 
■eqneatrato  all  Ua  propwty  for  tha  boisflt 
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of  an  Its  creditors.  The  powers  of  the  re- 
eelTen  In  the  two  cases  are  entii-ely  different. 
'There  are  various  classes  of  property  that 
can  be  reached  by  a  receiver  under  chapter 
76  which  could  not  be  reached  by  a  receiver 
appointed  In  a  foreclosure  Bolt  The  former 
has  substantially  all  the  powers  and  functions 
of  an  aseignee  In  bankruptcy.  Everything 
becomes  assets  In  his  hands  which  are  assets 
as  to  creditors,  altlion^  not  assets  as  to  the 
corporation,  as.  for  example,  property  con- 
veyed In  fraud  of  creditors,  capital  with- 
drawn without  provision  for  the  payment 
of  corporate  debts,  the  personal  liability 
of  stockholders,  etc.  Mannfactorlng  Co.  v. 
Langdon.  44  Minn.  8T,  46  N.  W.  Rep.  310. 
Of  conrse,  an  appointment  of  a  receiver 
onder  chaptw  76  would  not  necessarily 
supersede  the  receivership  In  the  foreclosure 
suit.  If  the  court  should  be  of  the  oplnlm 
that  the  interests  of  the  mortgagee  could  not 
be  otherwise  properly  protected,  both  re* 
celTershlps  might  coexist;  that  imder  diapter 
76  being  subordinate,  as  to  the  property 
covered  by  the  mortgage,  to  the  receiver- 
ship in  the  foreclosure  suit.  And  as  it  would 
be  eminently  desirable.  If  possible,  that  the 
entire  property  should  be  nnder  the  control 
of  one  otBcer  of  the  court,  there  would  be 
nothing  Improper  In  the  court  appointing  the 
same  person  receiver  In  both  cases,  provided 
there  is  no  conflict  of  Interest  between  the 
mortgagee  and  the  other  creditors  of  the 
defendant  But  these  are  matters  for  the 
consideration  of  the  district  court  Order 
reversed,  and  canset  rananded  for  further 
proceedings. 

TANDBRBUBOH,  J.,  absoit.  took  no  part 


ALLEN  T.  BWENBOH  et  ttL 
{Soprcne  Court  ot  lUnnesota.  April  87, 1898. ) 
Actio:*  ok  Kotb— SomoiniOT  or  Answbb. 
Held,  that  the  answer  sat  up  a  good  de- 
fense, and  eoosequently  that  it  was  error  to  order 
Judgment  for  the  plaintiff  on  the  pleadings. 
(Syllabus  by  the  Court) 

Appeal  fmn  district  court.  Polk  connty. 

Action  aa  a  pivmlssory  note  by  G.  W.  Allen 
agidnst  Nils  Swenson  and  others.  Plaintiff 
had  Jndgmentt  and  defendants  appeal.  Re- 
versed. 

WUUam  Watta.  for  appellants.  A  C. 
Wilkinson,  for  respcmdent 

MITCHELL,  J.  The  allegations  of  the  an- 
swer are  insnffldent  to  entitle  the  defendant 
to  any  reformation  of  the  written  contract  It 
Is  merely  alleged  that  the  plaintiff  stated  to 
the  defendants  that  the  horse  referred  to 
"had  been  Imported  from  Scotland,  and  was 
registered  in  Hcotland,"  but  It  Is  not  alleged 
that  this  statement  was  made  as  a  warranty, 
or  that  It  formed,  or  was  Intended  to  form, 
a  part  of  Ibe  cMitract  of  the  parties,  nor  does 


WOLTEB.  lOSi 

It  appear  that  It  was  material  to  the  transac- 
tion. But  It  does  ap[>ear  from  the  answer* 
and  the  written  contract  attached,  that  the 
note  sued  on  was  given  for  part  of  tiie  pur- 
chase price  of  a  horse  sold  and  delivered 
by  plaintiff  to  defendant;  that  as  port  of  the 
same  transaction,  and  as  part  consideration 
for  tb9  note,  the  plaintiff  guarantied  that 
the  horse  was  named  "Pride  of  Huron,"  and 
numbered  2,307.  and  was  a  full  Clydesdale 
horse,  and  reglstned,  and  that  he  would 
furnish  defendants  a  certificate  of  registra- 
tion within  90  days;  otherwise,  the  note  to 
be  vcdd,  and  returned  to  them.  The  note 
was,  by  its  express  terms,  conditioned  upon 
a  full  pedigree  of  the  horse  being  furnished 
within  the  time  stipulated.  Hie  answer 
furttier  alleges  that  the  horse  was  not  num- 
bered 2,397  In  the  book  of  registration,  and 
that  plaintiff  has  never  fumldied  the  def^d* 
ants  any  certificate  of  reglstratlfm.  by  reason 
whereof  they  have  sustained  damage,  etc. 
Wltiiout  determining  whether  the  warranty 
as  to.  tiie  number  of  the  horse  was  material,  . 
the  covenant  or  promissory  warranty  to  fur- 
nish the  defendants  with  a  certlfloate  of 
registration  as  evidence  that  the  horse  was, 
as  warranted,  (a  full  Clydesdale,  with  a 
registered  pedigree,)  certainly  was  material. 
This  certificate  the  plaintiff,  according  to  the 
answer,  never  had  fumlstied,  and  by  the 
terms  of  tlie  contract  the  payment  of  the 
note  was  conditioned  upon  such  a  certificate 
being  furnished.  To  order  Judgment  for 
plaintiff  on  the  pleadings  was  12ierefore  er- 
ror. There  Is  nothing  in  the  point  that  de- 
fendants flbonld  have  rescinded  the  contract, 
and  returned  the  horse,  within  a  reasonable 
time  after  plaiiitlff*B  failure  to  furulah  the 
certificate,  and  that  by  their  failure  to  do  so 
they  had  waived  plaintiff's  default,  and  elect- 
ed to  accept  the  horse  without  a  pedigree  as 
performance  of  the  contract  They  were 
not  put  to  any  such  election.  They  had  a 
right  to  retain  t3ie  property,  and  stand  aa 
the  contract    Judgment  reversed. 

VANDBRBUBOH,  J.,  absent,  took  no  part 


8TATB  ax  rsL  O'CONNOR  T.  WOLFBB, 
Warden. 

(Supreme  Court  of  Minnesota.   April  87,  1898.) 

Pardos  or  CoiTvioT  — Violation  op  Coxninoira 
— RxHAxn  roB  Obiqinal  Pdmhhkknt. 

1.  A  ooDviot  who  has  reoeived  and  accepted  a 
oonditioQsl  pardon  cannot  be  arrested  and  r» 
manded  to  suffar  his  original  punishment  because 
of  an  alleged  Qonperformance  of  tbe  condition, 
upon  the  mere  order  of  ttas  governor.  He  is  enti- 
tled to  a  hearing  before  tbe  court  io  which  he  was 
convicted,  or  some  superior  court  of  criminal  jn- 
risdictioD,  and  an  opportunity  to  show  that  he  baa 
performed  the  oosdition  of  bis  pardoo,  or  that  he 
has  a  legal  excuse  for  not  having  done  so. 

S.  Od  snob  hearing  the  ooart  nugr.  In  its  dis> 
cretion,  if  in  doubt  u  to  the  facts,  take  tbe  ver- 
dict of  a  Jury,  but  tbe  party  Is  not  entitled  to  a 
Jury  trial  as  a  matter  of  right,  except  i^d  the 
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quMtloB  wbather  h«  !•  tbe  same  pereon  who  wm 
convicted,  if  ha  pteadB  that  be  i>  not 

(ByUabDB  hr  the  Court.) 

FrooaedlngB  by  the  states  tax  the  relation 
tit  Tbomaa  O'Connor,  against  Heniy  Wol- 
for,  warden  of  the  state  prison,  to  declare  il- 
legal relator's  rdncareeratlon  in  the  state 
priatm  for  the  alleged  violation  of  the  condl* 
tlona  of  a  pardon.   RcAatw  discharged. 

H.  H.  Glllen  and  J.  O.  Nethaway,  for  re- 
lator. H.  W.  Chllds,  Atty.  Qen.,  and  Geo. 
B.  Sdgerton,  Asst  Attgr.  Qen.,  for  req^ond- 
ent 

SnrOHBLLi,  J.  As  the  respondent  trav- 
ersed none  ot  the  relator's  aUegatkms  of 
fhot,  tile  petition  for  the  writ  must,  tot  the 
purposes  otf  ttils  hearing,  he  taken  aa  tni& 
Therefbre  do  statement  of  facts  other  flian  a 
refbrause  to  this  petition  is  necessary.  That 
the  pardon  granted  to  relator  was  oondlttonr 
al,  and  that  the  oondltlott  was  a  valid  one^ 
cannot  admit  of  doubt;  ^nie  power  to  grant 
conditional  pardons  Is  conceded.  The  stat- 
ute. (Gen.  St  18TS,  c  IIS,)  which  Is  bat  do- 
olaratory  of  the  oommon  law,  expressly  ao 
provldea  A  pardon  being  wholly  a  matter 
of  mercy,  the  goTemor  may  impoae  any  con- 
dition that  he  pteoses.  at  least  provided  It  la 
neither  immoral,  Impoailble,  nor  illegal  The 
condition  In  this  case,  to  wit,  that  the  pri»< 
oner  "take  up  his  resUenoe  out  of  tiie  stats, 
and  tnalntnin  the  same  outride  of  the  state 
during  the  balance  of  his  life,"  waa  netther 
immoral,  impoeBU>le,  nor  lllegaL  The  fact 
Ibat  tills  oondltlcHi  precedes  the  oparaUve 
pert  of  iba  pardon,  which.  tC  taken  It- 
self, would  be  nneondltlonal.  la  mdmportant 
Taking  the  whole  Instmnunt  together,  kt 
is  perfecUy  evident  that  the  IntentlmL  was 
that  the  pardon  should  be  subject  to  this 
oundlHon.  It  apiiears  that  about  a  week 
after  the  pardon  had  been  issued,  and  the 
rdator  dlscSia^ed,  the  goremor,  without 
giving  him  any  opportanl^  to  be  heard,  is- 
sued his  order  to  the  warden  of  the  peniten- 
tiary by  which,  after  Mwiming  to  recite  the 
condition  of  the  pardon  and  the  nonperform- 
ance of  it  by  tlie  relator,  he  dedared  the  par* 
don  null  and  void,  and  directed  the  warden 
to  arrest  the  r^tor,  and  return  him  to  the 
state  prison,  to  be  there  kept  tn  eonflaemmt, 
In  accordance  with  the  Judgment  of  the 
court  before  whl<^  he  had  been  convicted; 
that  upon  the  authority  of  this  order  alone 
the  relator  was  shortly  afterwards  arrested, 
and  without  any  trial  or  hearing  In  oourt  w 
otherwise,  and  without  being  {^ven  any  op- 
portunity to  be  heard  as  to  whether  he  had 
violated  the  conditions  of  his  pardon,  was  re- 
turned to  the  state  prlsfHi,  where  he  is  stUl 
ccmfined. 

The  main  question,  and  the  one  which  pre- 
sents Itself  at  the  threshold  of  this  case.  Is 
whether  a  person  who  haa  beoi  discharged 
on  a  conditional  pardon  can  be  recommitted 
to  the  state  prison  without  any  hearing  or 
adjudioatioa,  upon  the  mere  order  of  the 


governor,  who  has  assumed  to  detennlBe 
ex  parte  that  the  ccmdition  of  the  pardon 
has  not  been  performed.  It  seems  to  us  that 
such  a  oouiae  Is  warranted  neither  1^  law 
ncHT  by  a  Just  regard  for  the  personal  lUierty 
of  the  ottlzeiL  It  Is.  of  course,  wdl  setUed 
that  if  a  penon  be  pardoned  upon  a  oondl- 
tion,  either  precedent  or  subseqoent.  which 
he  ne^ects  to  perform,  the  pardon  la  void, 
and  he  may  be  remanded  to  suffer  his  orig- 
inal sentence;  but  upon  the  questl<m  whether 
he  baa  neglected  to  perform  the  ocmdition. 
and  la  thereCwe  liable  to  be  thus  rananded. 
he  Is  entitled  to  a  hMrfifg  and  adjudication. 
As  a  pardon  is  wholly  a  mattw  of  mocy. 
we  are  not  prepared  to  bold  that  the  legl» 
latore  may  not  provide  that  In  oaao  oi  a 
ooDditlonal  pardon  the  governor  may,  evoi 
without  giving  the  person  an  opportunity 
to  be  heard,  determine  whether  the  con- 
dition has  beoi  violated,  and.  If  he  deter* 
mlnea  that  It  has,  ronand  to  the  state 
^iaon;  and  it  may  bO  that,  even  In  the 
absoDoe  of  any  statute,  the  govamor  would 
have  the  il^t  to  tnswt  sudh  a  provision  or 
omdltlon  In  the  pardon  itadf,  tx  It  ml^ 
well  be  argued  that  the  statute  In  the  one 
ease,  and  the  express  provislcm  of  the  in- 
strument itself  In  the  other,  ouiatltiUed  a 
condition  to  which  the  prisoner  voluntarily 
subjected  himself  by  the  acceptance  of  the 
pardon.  Sea  Kennedy's  Case.  135  Uasa.  48. 
and  ArOiur  v.  Oralg,  48  Iowa,  264.  But  the 
pardon  in  this  case  contained  no  such  oon- 
dltton,  and  our  statute  Is  entirely  aUont  as 
to  the  mode  of  procedura  The  procedure, 
therefore.  In  such  cases,  la  governed,  by  the 
rules  of  the  common  law.  We  have  care- 
fully examined  all  the  oases  within  our  reach, 
both  WfpcHnh  and  American,  and  find  that, 
except  where  ottierwlBe  ^wlded  by  atatate, 
as  In  Massachusetts,  the  uniform  practice 
from  the  earliest  date  has  berai  that,  upon 
complaint  that  the  person  has  not  performed 
the  oonditlca  of  his  paidm,  a  warrant  Is 
Issued,  upon  whldi  he  la  arrested,  and  com- 
mitted to  Jan  until  he  can  be  brought  be- 
fore the  court  for  a  bearing;  ^t  there- 
upon an  <»der,  role,  or  some  socb  process, 
(the  precise  form  of  which  Is  not  very  mate- 
rial,) Issued  ^  tiie  court  In  Tirhidi  he  was  con- 
victed, (or  some  superior  oonit  of  ctlmlna) 
Jurisdiction,)  he  Is  bron^t  before  the  court 
to  show  cause  wiiy  execution  should  not  be 
awarded  against  him  on  his  original  aen- 
tence.  The  record  of  Us  conviction  Is  thee 
produced.  The  first  thing  Is  that  It  must 
appear  that  he  Is  the  same  person.  If  he 
pleads  tlut  he  la  not,  a  voiize  to  try  that 
fact  Is  awarded.  If  the  Jury  And,  or  If  he 
ocmfess.  thai  he  la  the  same  peiaob.  tim 
there  may  be  other  queatluu,  according  t* 
the  nature  of  the  condition  of  the  pardooh 
for  the  consideration  of  the  court,  aa,  for 
example^  In  this  case,  whether  the  prhaoner 
had  had  a  reasonable  time  within  wli&ch  te 
remove  from  the  state,  or  whether  he  had 
been  naosaazUy  dctoyad  In  dotag  so  by 
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BeaMm  erf  tb^  ■Icknera  of  his  wife.  On  all 
Bocah  and  almUar  matters  touidiing  the  que»- 
tioa  whether  he  had  failed  to  perform  the 
condition  of  hla  pardon  the  prisoner  Is  enti- 
tled to  be  beard,  just  as  he  was  entitled  to 
be  heard  why  aentenoe  should  not  be  passed 
on  him  when  he  was  origlnaUr  brought  be- 
fore the  bar  of  the  court  tor  sentence  after 
verdict  It  Is  oompetent  for  the  prisoner 
In  such  cases  to  present  any  facta  constitut- 
ing an  excuse  for  nonperformance  of  the 
strict  terms  of  the  condition,  as.  for  ex- 
ample, extreme  poverty  or  sickness;  and,  if 
the  court  Is  of  the  opinion  tnat  such  Im* 
pediments  amount  to  a  lawful  excuse,  he 
should  be  dlsdbarged.  Alckles'  Case,  1  Leach, 
Cr.  Ca&  390;  Thorpe's  Case,  Id.  306.  note. 
If  the  court  la  In  doubt  in  regard  to  the 
facts  which  rest  In  pals,  it  has  been  «Mne- 
times  the  praotioe  to  take  the  verdict  of  a 
joiy.  This  was  dooB  in  Thorpe's  Oass^ 
BupztL  But,  while  we  have  no  doubt  of  the 
rl^t  <it  the  court  to  do  this,  we  are  of 
oplnlMi  that  the  prisoner  is  not  entitled  to 
tbe  rerdiot  of  the  jvay  as  a  matter  ot  rl^t 
▲ccoidfaig  to  the  course  oiC  the  common-liiw 
practice  the  only  Isaue  that  must  be  tried 
by  a  jnry  is  whether  the  prisoner  la  the 
same  person  who  was  convicted.  The  reason 
for  this  is  that  otherwise  a  person  might  be 
remanded  to  suffer  punishment  who  has 
never  been  tried  by  a  juiT-  But,  if  It  be 
found  wadmittad  that  the  prisoner  is  the 
sBJoe  perwtu,  no  other  or  greater  formalities 
are  required  in  reiterating  the  sentence,  and 
returning  him  to  imprisonment  under  it, 
than  were  required  when  he  was  brou^t  up 
for  origlBal  sentaaoe. 

The  c<mtaitlon  ot  relator's  counsel,  based 
principally  upon  tba  authority  ot  People  v. 
Moore,  62  MldL  496,  20  N.  W.  Rep.  80.  that 
a  pardoned  convict,  charged  with  having 
violated  the  conditions  of  his  pardon,  must  be 
arrested  and  tried  in  the  same  mamicr^that 
is,  opon  an  Indictment  and  by  a  jury— as 
other  offenders  against  the  law.  Is.  in  our 
judgment,  not  on^  contrary  to  the  course  of 
the  common  law  from  the  earliest  times,  but 
proceeds  upon  an  entirely  erroneous  theory 
as  to  the  status  of  a  person  released  upcm  a 
conditional  pardon,  and  as  to  the  nature  of 
proceedings  to  remand  him  to  Imprlstmment 
upon  nonperformance  of  Its  conditions.  If 
the  violation  of  the  conditions  was  a  crime, 
as  it  is  in  certain  cases  in  some  jurlsdlcUona, 
and  If  the  person  was  chafed  with  that 
crime,  of  course  he  would  have  to  be  tried  in 
the  same  manner  as  those  charged  with  any 
other  oOTense;  and.  If  a  second  or  new  ooi^ 
vlction  of  the  original  offense  was  necessary, 
the  same  thing  would  be  true.  Bat  the  nm- 
performance  of  the  condition  ot  a  pardon  ts 
not  an  offenssL  Neither  is  there  amy  second 
trial  and  conviction  of  de  prisoner  for  the 
original  offense.  He  had  been  already  tried 
and  convicted  of  the  crime  of  which  he  was 
conditionally  pardoned,  and,  if  he  vtolatss 
the  fsamtlwi,  the  peidon  to  altogether  vold» 


and  he  is  remanded  to  suffer  his  original,  and 
not  a  new,  sentence  for  the  crime  (and  not 
some  other)  of  which  he  had  been  already 

convicted.  Without  multiplying  authorities 
we  merely  refer,  In  support  of  our  views,  to 
People  V.  Potter,  1  Parker,  Crim.  R.  47.  where 
the  earlier  cases,  both  Bn^lsh  and  American, 
are  quite  extensively  dted  and  commented 
upon. 

Counsel,  however,  makes  the  point  that 
upon  relator's  own  showing  in  his  petition 
he  had  violated  the  condition  of  his  pardon, 
and  therefore,  even  If  the  means  by  which  he 
was  returned  to  the  sta&  prison  were  unlaw- 
ful, still  he  ought  to  be  remanded  to  the 
custody  of  the  warden.  We  are  not  prepared 
to  say  that,  where  a  person  who  has  been 
thus  returned  to  prison  in  an  illegal  manner 
sues  out  a  writ  of  habeas  corpus  before  a 
court  of  competent  original  criminal  juris- 
diction, such  court  may  not,  on  the  return  to 
the  writ,  hear  and  determine  the  question 
whether  the  condition  of  the  pardon  had 
been  performed,  and,  if  the  fact  be  adjudi- 
cated adverse  to  the  prisoner,  remand  him 
to  suffer  hla  original  sentence.  But  this  is 
not  a  court  of  original  criminal  jnrlsdlction, 
and  will  not  enter  Into  the  consideration  of 
any  Buch  questions,  but  will  merely  inqtiin> 
irtiettier  the  relator^s  present  detention  is  by 
authority  of  law.  and,  if  it  Is  not,  order  his 
discharge.  Of  course,  such  discharge  Is  no 
bar  to  the  Institution  of  further  proceedings 
In  behalf  of  the  state  in  the  proper  court,  in 
the  manner  already  indicated,  to  have  the 
party  remanded  to  prison.  We  will  also  add 
that  wa  do  not  think  that  It  necessarily  fol- 
lows, by  any  means,  from  the  allegations  of 
relator's  petition,  that  he  had  failed  to  per- 
form the  condition  of  his  pardon.  The  gov- 
emoT'w  order  recites  that  the  nmdltion  was 
that  he  should  Immediately  leave  the  state. 
This  Is  Incorrect  It  was  that  he  ahould  "take 
up  his  residence  out  of  the  state,"  etc.  No 
time  being  specified,  he  had  what  wotdd  be, 
under  all  the  drcumstances,  a  reasonable 
time.  We  do  not  care  to  enter  Into  any  ex- 
tended discussion  of  the  facts,  but  we  sug- 
gest that  ft  appears  that  he  had  a  family  (n 
a  distant  part  of  the  state;  also  that  one  of 
the  expressed  reasons  for  granting  the  par- 
don was  that  he  might  care  for  his  family, 
who,  it  must  have  been  eqieeted,  would 
^ther  accompany  or  shortly  follow  him  to 
his  new  leaid^ice;  also  that  he  had  some 
property  to  be  disposed  of;  further,  that 
while  he  and  his  family  were  preparing  to 
leave  the  state,  and  w«re  about  ready  to 
start,  his  wife  was  suddenly  taken  danger- 
ously m,  wiilch  farther  delayed  his  Intended 
devartnre.  In  view  of  all  tttese  fiuts  It  Is  at 
least  an  open  qoesUon  whether  more  than  a 
reasonable  time  tor  leaving  the  state  had 
elapsed,  a»d  It  so,  whether  he  had  a  lawful 
excuse  for  not  leaving  sooner.  It  la  ordered 
that  the  relator  be  discharged  from  custody. 

VANDBRBUBOB*  J.»  abwBt,  took  ao  pan 
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BTATB  T.  WOODLINO. 
(SaprenM  Coart  of  MiDoesota.  April  Vt,  1888.) 
A88AUI.T  —  ETIDBNCB— Trial  bt  Jdrt— Waitbb. 

1.  The  defeodant  in  a  crimitiiU  esse  in  tbe 
maoicipal  ooart  of  Mloneapolis  (which  has  juriB- 
dictioD  only  of  ottenaes  ootrnlzable  before  a  Justice 
«f  tbe  peace)  may  waive  a  jury,  and  conaent  to 
trial  bv  tbe  oourb. 

9l  BrldenoB  held  sufflolent  to  Justify  the  flod- 

big. 

{BjlMtoB  hy  the  Court.) 

Appeal  from  municipal  oonrt  of  Mixmeap- 

oUb;  Mahoney.  Judge. 

M.  E.  Woodllng  was  arraigned  before  the 
municipal  court  of  Minneapolis  on  a  com- 
plaint for  assault  and  battery.  Defendant 
waived  a  jury,  and  was  found  guU^  by  the 
court,  and  ordered  to  pay  a  fine.  Defend- 
ant apiKala.  Affirmed. 

S.  M.  Finch,  for  appellant  H.  W.  Chllds, 
Attar.  Gen..  David  P.  Simpson,  and  M.  D. 
Pnrdy.  for  the  State. 

MITCHELU  3.  The  defaidant,  having 
been  arraigned  before  the  munldiml  court 
of  Minneapolis  upon  a  complaint  for  assault 
and  battery,  jdeaded  not  guilty,  and  express- 
ly waived  a  jury,  and  thereupon  tbe  court, 
having  tried  the  case,  found  the  defendant 
guilty,  and  ordered  tbat  he  pay  a  fine  of 
$25.  The  defendant  on  appeal  raises  two 
points:  First,  that  the  Judgment  was  not 
justified  by  the  evidence;  and,  second,  that 
the  court  had  no  jurisdiction  to  render  Judg- 
ment without  the  vercUct  of  a  Jury. 

1.  All  we  deem  necesBaiy  to  say  upon 
the  first  point  Is  that,  even  upon  defoidant's 
own  testimony,  he  was  guilty  of  an  assault 
and  battery.  As  the  battery  was  not  seri- 
ous, and  as  the  provocation  from  the  in- 
decent conduct  of  the  complaining  witness 
was  great,  we  would  have  been  better  sat- 
isfied If  the  court  had  Imposed  a  lighter 
fine;  bat  tUa  fumlabee  no  ground  fbr  a  re- 
versaL 

2.  As  to  what  constitutional  rights  may  be 
waived  by  defendants  In  criminal  cases,  and 
particularly  whether  they  can  waive  the 
right  of  trial  by  Jury,  Is  a  subject  upon 
which  much  has  been  wrlttok,  and  upon 
which  there  Is  much  difference  of  opinion. 
Without  gohig  Into  any  general  discussion 
of  the  subject,  we  may  say  that  it  seems  to 
us  that  perhaps  the  true  crite4on  Is  whether 
tbe  right  is  a  privilege  Intended  merely 
for  the  benefit  of  the  defendant,  or  wheth^ 
it  is  one  which  also  affects  the  public,  or 
goes  to  tbe  jurisdiction  of  the  court  If 
it  belongs  to  the  first  class,  we  see  no  good 
reason  why  the  accused  may  not  waive  It; 
but,  if  it  belongs  to  the  lattw.  It  would 
seem  that  no  consent  on  his  part  could 
amount  to  a  valid  walvw;  and  the  different 
views  entertained  as  to  the  nature  and  ot>- 
ject  of  ctmstitutional  provldons  relating  to 
the  right  of  trial  by  Jury  In  criminal  cases 
will  pMbablj  acoomit  tor  ttia  confllet  ot  do- 


dslms  as  to  whether  it  can  be  waSred 
ThoM  who  canstnie  fhe  il^t  aa  a  matter 
in  which  the  public  has  no  Interest,  and 
which  Is  not  Jnrisdietlnial,  bat  designed 
solely  for  the  protection  of  the  defendant 
naturally  hold  that  it  may  be  waived;  while 
those  who  take  the  view  that  It  affects  tbe 
public  as  well  as  the  defendant  or  that  it  re- 
lates to  the  constttatlan  at  the  court,  vt 
wtaldk  It  Is  Intaided  to  mske  llie  Jaiy  sn 
essential  part  as  naturally  hold  that  It  can- 
not be  waived.  If  our  const! tntlon  provided, 
as  did  the  orlgtaial  C(»8tltatlon  of  flte  United 
States,  (article  8,  |  2,)  that  ''tite  trial  of  an 
crimes  (except  In  cases  ct  Impeactamoit) 
shall  be  Jmy,"  there  wonkt  be  good 
grounds  for  arguing  tiiat  a  jnry  was  Inteided 
to  be  an  essential  part  of  ft  otmstitatlonal 
tribunal  for  the  trial  of  crimes,  without 
which  it  would  not  be  legally  o(nislitiited.sny 
more  than  it  would  be  without  a  judge.  Bat 
our  conaHtntiCT  contains  no  such  provision. 
Its  language  Is,  (article  1, 1  6:)  "In  all  crim- 
inal prosecutions  tbe  accused  diall  enji^  the 
right  to  a  speedy  and  pabllc  trial  1^  an 
Impartial  jury,"  etc  This  language  Imports 
mer^  a  grant  or  gnarsnty  of  a  il^t  to  t3ie 
accused  fOr  bis  own  protection,  and  seenu  to 
us  never  to  have  been  Intended  to  prescribe 
tlie  organization  of  the  conrt  ot  to  make  a 
jury  an  essential  part  of  it  It  tlils  be  so. 
It  necessarily  follows  that  the  presence  or 
absence  of  a  Jury  Is  not  a  Jurlsdlcthnial  mat- 
ter,—that  ia,  it  does  not  go  to  the  constitu- 
tional organization  of  the  court,— end  tiiat. 
If  tbe  defendant  cannot  waive  a  Jury  trial, 
it  must  be  purely  upon  grounds  of  public 
policy,  and  because  the  public  have  such  an 
interest  In  the  life  and  liberty  of  the  dtlzen 
that  he  ou^t  not  to  be  allowed  to  waive 
this  safeguard  which  the  constitution  has 
thrown  around  him.  If  the  right  is  intended 
merely  for  his  protection,  it  Is  difficult  to  see 
why  on  principle  he  may  not  waive  it  or 
why  any  distinction  In  that  regard  shonld 
be  made  between  the  ri|^t  to  a  Jury  trial 
and  various  other  rl^ts  which  It  Is  uniform- 
ly held  that  he  can  waive.  It  Is  also  dlfflcnlt 
to  perceive  the  distinction  sometimes  made 
in  this  respect  between  mtedemeanors  and 
felonies,  unless  it  be  finmded  on  considera- 
tions of  public  poHcy  growing  out  of  tlie 
gireater  severity  of  ponlsbmcnt  in  case  of  the 
latter.  The  l(^c  of  both  the  decision  and 
the  reasoning  in  State  v.  Sackett  88  Hinn. 
69,  38  N.  W.  Rep.  773,  would  tend  strongly 
to  the  concluslfm  tbat  the  accused,  irrespec- 
tive of  any  statute  authorizing  it  mlj^t  vralva 
a  jury  In  any  criminal  case;  for  a  **Jniy," 
within  the  meaning  of  the  constitution,  im- 
ports a  body  of  12  men.  State  v.  BSverctt 
14  Minn.  43»,  (OO.  890.)  But  we  are  not 
at  present  prepared,  neither  Is  it  necessary 
hi  this  case,  to  go  that  far.  As  already  sug- 
gested. If  the  accused  cannot  waive  a  Jtuy. 
his  inability  to  do  so  must  rest  wholly  upon 
scHue  supposed  consideration  of  puUlc  pol- 
icy. The  constitntion  contains  no  provtsioa 
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fmrbtddlnc  hlzn  to  do  so,  or  imMUtlns  the 
legialator©  from  permitting  It  to  be  done. 
On  many  matters,  what  Is  and  what  Is  not 
In  accordance  with  public  i>oUcy  la  largely 
within  the  discretion  of  the  legislature.  In 
fact,  public  policy  Is  largely  the  creation  frf 
the  legislature.  In  the  absence  of  any  con- 
stltutioual  pnMbltlon.  we  fall  to  see  why 
a  declaration  of  leglslatlTe  views  as  to  the 
policy  of  permitting  the  accused  to  waive  ft 
jury  trial  Is  not  decisiTe  of  the  nuitter.  Now, 
from  the  earliest  territorial  days,  long  ante- 
dating the  adoption  of  the  constitution,  we 
bad,  and  stlU  have,  a  statute  anttaotiidng, 
or  at  least  recognizing,  the  right  of  deffflid- 
ants  accused  of  any  offense  cognizable  by 
Justices  of  the  peace  to  waive  a  Jury,  and 
submit  to  trial  by  the  court.  St  1S51.  c 
68,  art.  4.  i  172;  St.  1878,  c.  05, 1 148.  So  far 
aa  we  are  aware,  these  statutes  have  been  uni- 
formly acted  1^>on,  and  their  validity  never 
called  In  question.  This  conclualveiy  shows 
that.  In  the  view  of  the  legl^ture.  it  is  ex- 
pedient and  In  accordance  with  public  policy 
to  permit  a  Jury  to  be  waived  in  the  case 
of  ail  those  petty  offenses  which  are  triable 
by  Jtffitlces;  and  this  Is  the  view  taken  in 
most.  If  not  all,  other  Jurisdictions.  Whea 
the  legislature  created  the  municipal  court 
of  Minneapolis,  It  provided  that  *1t  should 
have  exdustve  Jurisdiction  to  hear  all  com- 
plaints, and  CTOidnct  all  examinations  and 
trials,  In  criminal  cases  arising  or  triable 
within  the  dty  of  Minneapolis  heretofore 
cognisable  before  a  Justice  of  the  peace." 
Bp,  Laws  1888,  c.  8ft.  |  2.  In  other  words, 
the  municipal  court  took  the  place  of  Jus- 
tices of  the  peace,  Its  criminal  Jurisdiction 
b^ng  the  same,  and  not  greater.  The  act 
creating  the  court  does  not  In  terms  provide 
for  the  waiver  ot  a  jury  trial  by  the  defoid- 
ant,  as  In  Justloe's  court,  but  It  seems  to  as 
that  this  is  necessarily  implied.  There  te 
no  reason  why,  If  It  was  policy  to  penult 
defendants  to  do  so  In  Justice^  court,  it  was 
not  equally  so  to  permit  It  In  the  same  doM 
of  cases  before  the  municipal  court.  It  Is 
nrged  that  the  ftict  that  a  dtfendant  has 
a  right  of  appeal  from  a  Justice  to  the  dl»> 
trict  court  where  he  may  liav«  a  trial  de 
novo  before  a  Jury,  while  no  such  right  of 
appeal  Is  given  from  the  municipal  court, 
(the  appeal  from  the  latter  bdog  directly  to 
the  supreme  court,)  renders  the  statute  re- 
lating to  the  waiver  of  a  Jury  in  Justice's 
court  inapplicable  to  the  mnnldital  court 
If  the  statute  assumed  to  deny  the  defend- 
ant the  ri^t  to  a  jury  in  Justice's  court, 
there  would  be  some  force  in  this  Buggestion. 
But  It  does  nothing  of  the  kind;  It  merely 
authorises  him  to  waive  the  right  If  he  sees 
at  to  do  BO.  We  cannot  see  how  the  fflfFeF- 
ence  in  the  ri^^t  of  a^eal  (wbicb  Is  a  pure- 
ly statutory  right)  has  any  bearing  on  the 
question.  Our  conduslon  therefore  is  that  a 
defendant  may  waive  a  Jury  In  the  munict 
pal  court  the  same  as  In  Justice's  court  See 
In  re  Staff,  OS  Wis.  285,  23  N.  W.  Rep.  CUT, 


In  which  It  Is  evident  that  the  court,  but 
for  Its  regard  ior  the  rule  of  store  dod^ 
would  have  gone  still  further,  and  held  that 
no  legislative  asnctton  whatever  was  neces- 
sary to  permit  the  def^idant  to  widve  a 
Jury  trial  in  such  cases.  Judgment  afflnned. 

VANDBRBUBOH,  X.  atMeDt,  toidc  no 
part 


BTATB  ex  rd.  CHILD8,  Attorn^  General,  v. 
KIICHLL 

^preme  Court  of  HlDnesota.   April  97,  ISSS.) 
pBsaiDssT  or  UiTT  Cotriicii<-~NoT  a  Cm  Om- 

CER — RiOHT  Tu  RbUOVS. 

Tbe  president  of  tb«  city  conaoU  of  the 
of  MiDDeapolis  Is  not  an  "offloer"  of  the  t^tgr, 
witbin  the  meanlDR  of  either  the  city  charter  or 
article  IS,  {  a,  ol  u»  eotMUtutlon,  but  merely  an 
offloer  or  aervant  of  the  dty  oounwl  whloh  elootsd 
him.  and  as  such,  according  to  the  rolss  of  parlia- 
mentary law,  U  removable  at  the  will  or  pleasure 
of  that  body. 

(Syllabus  by  the  Court) 

Proceedings  by  the  state,  on  tbe  relation 
of  H.  W.  Chllds,  attorney  graeral,  agalnat 
Joseph  L.  KM'T^ii,  to  compel  defendant  to 
show  cause  by  what  warrant  he  held  the  of- 
fice of  presidait  of  the  dty  oonndl  at  Mln- 
neopoUa   Writ  qnashed. 

H.  W.  GhUds,  Atty.  Gen.,  W.  E.  Hale^  and 
D.  V.  Morgan,  for  relator.  Brooks  ft  Hoi- 
drix,  for  respondent 

MITCHELL,  J.  This  Is  a  proceeding  In 
the  nature  of  quo  warranto,  requiring  the  re- 
qwndent  "to  show  cause  by  what  warrant  he 
liolds  and  ezerdses  the  office  of  president 
of  the  dty  ooundl  of  Minneapolis."  It 
i4M>ears  tbat  on  January  2,  1883,  the  dty 
ooundl  duly  elected  Henry  W.  Bnuie.  one  ol 
their  members,  pretfdent  of  their  body;  that 
Brazte  entwed  iqmn  Us  duties  as  such,  and 
continued  In  their  ezerdse  until  March  10th, 
ttbea  the  dty  council,  tqr  testrfuiion,  declared 
the  office  vacant,  and  then  elected  the  re- 
spondent The  contentions  of  the  r^tor 
are  that  (1)  tbe  "presidency  of  the  dty  coun- 
cil" Is  a  "public  office,"  and  Its  Incumbent  a 
"public  officer,"  within  tibe  meaning  of  both 
the  dty  charter  and  section  2,  art  13,  of  the 
constitution  of  the  stete.  (2)  Such  officer  fa<flds 
his  ttt&ee  for  a  deflidte  t«m.  under  the  pro- 
Tldims  of  diapter  2,  f  1,  (rf  the  tUj  charter, 
whldi  ^vides  that  all  officers  appdnted  by 
the  council  shall,  unlesi  otherwise  provided, 
hold  thdr  req^tive  offices  for  the  term  of 
two  years,  etc.  (8)  The  dty  diarter  (sectkm 
4,  a  4)  amfezs  no  power  on  the  d^  coundl 
to  remove  an  officer  for  a  term  txed  law 
except  fbr  cause,  after  a  hearing  and  an  op- 
portunity  to  be  beard.  (4)  But,  If  it  does, 
it  Is  Invalid*  tar  tba  reastm  that  tinder  arttde 
18,  I  2,  of  tbe  constitnllon,  the  authority  of 
the  legislature  to  provide  for  tbe  removal 
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of  public  offlcei*  holdlsff  for  a  definite  term 
l8  limited  to  uses  of  malfeasance  or  non- 
feasance tn  office.  While  counsel  have  argued 
all  them  propositions  ably  and  exhamrtlTdly, 
the  conclnalon  at  which  we  have  arrived 
renders  It  anneceasary  to  consider  any  but 
the  first.  The  dty  charter  proTides  that  the 
city  council  shall  consist  of  a  certain  nnmber 
of  aldermen,  to  be  depted  In  eatdi  ward.  It 
enumerates  the  electlTe  officers  of  the  city, 
and  pro^des  that  aU  ottier  officers  necessary 
for  the  proper  nanagemrat  ot  the  affairs 
d  tbe  dty  shall  be  appointed  by  the  dty 
conncQt  unless  the  dtarter  otinerwlse  provide. 
It  then  proceeds  to  provide  spedflcally  for 
nnmerocn  appolnttve.  executive,  and  adndn- 
Istntlve  officers,  amopg  whom  "pnsidait  ct 
Hie  dly  conndl"  is  not  named.  The  only 
proTfaioiis  In  Oe  (barter  In  reference  to  tba 
election  or  dottes  ct  the  president  of  dty 
council  ftre  ftmnd  In  section  2,  c.  3,  whldi  is 
that  "at  ttM  first  meeting  of  the  dty  comidl 
In  January  ct  each  year,  after  a  general  state 
election,  th^  shall  proceed  to  elect  ballot 
from  their  members  a  president  and  vice 
preddmt.  Ibe  presldoit  shall  predde  over 
the  mee tings  at  the  dty  eouncU,  and  during 
the  absence  of  tlw  mayw  from  the  dty,  or 
Us  taiafaiU^  for  any  reascm  to  dlscbaige  the 
duties  of  Us  office,  flu  said  prerid«it  AaU 
e«rds»  all  the  powers  and  dlsobaige  all  the 
duties  of  the  mayor."  Saotlon  1,  a  ^  of  ttw 
charter  merely  repeats  the  provision  that 
the  presUlent  <tf  the  dly  council  diall,  when 
present,  preside  at  all  its  meetings.  Aside 
from  the  fiact  that  in  a  certain  omtlngency 
the  president  of  tbe  dty  council  may  become 
acting  mayor,  h»  has  no  franchise,  power, 
or  duty  additional  to  ttiose  of  other  mem- 
bers of  the  eouncO,  save  only  that  of  presid- 
ing at  their  meettnga.  There  Is  nothing  tn 
the  duurter  Indicative  of  an  Intention  to 
confer  any  powers  or  Impose  any  duties  upon 
Um  as  an  officer  ttf  the  dty.  or  any  as 
president  ot  the  dty  oocmdl,  except  those 
belonging,  tmder  common  parliamentary  law, 
to  the  preddlng  officer  of  any  l^tslattve 
t»ody.  The  sole  purpose  of  13ie  statute  was 
merely  to  regulate  the  time  when,  and  the 
manner  in  wUcfa.  the  dty  council  diould 
organise  and  dect  tiielr  preddlng  officer, 
and  to  provide  that,  upon  the  happening  of 
a  certain  oontlngenQy,  sudi  presiding  ofBam, 
for  the  time  being,  whoever  be  might  be, 
diould  perform  the  duties  of  mayor.  There 
Is  nothing  Indicating  an  Intention  to  create 
a  dty  office  distinct  from  that  of  alderman. 
The  preddent  of  the  council  must  be  an 
alderman,  and,  when  be  ceases  to  be  an 
alderman,  he  necessarily  ceases  to  be  pred- 
Jent  of  the  ooundl,  whether  be  has  occupied 
that  podtlon  two  years  or  only  two  days,— 
a  fact  which  shows  that  he  Is  at  least  not  an 
"irfHcer,"  within  the  purview  of  section  1,  c 
2,  flxtog  the  term  of  appointive  offleera  at 
two  years.  While  acting  as  president  of  tbe 
council,  he  still  continues  to  be  an  alderman, 
and  Us  oeodng  to  be  preddoit  In  no  way 


affects  his  status  as  alderman.  From  the 
earitest  history  of  legldative  bodies  the  role 
of  parliamentary  law  has  been  that  a  legis- 
lative body  having  the  power  to  du>ose  its 
own  presiding  officer  from  Its  own  meraberi 
has  also  the  Inherent  power  to  remove  mcfa 
<^cer  at  tta  will  or  i^easare,  unless  prc^b- 
Ited  by  some  express  constitutional  or  statu- 
tory pTOvldon.  In  Cudiing's  Law  and  Prac- 
tice of  L^lslattve  Assemblies,  at  section  290. 
tbe  author  saya:  "Tbe  i»resldlng  officer,  be- 
ing fredy  elected  by  the  memben  by  reaaoo 
of  tbe  oonfidence  wUdi  they  hare  in  him, 
la  rOTMmble  by  them  at  tbdr  pleoaore.  In 
the  same  manner,  wh«iever  he  becomes 
peruMLDeDtiy  nnaUe,  by  reason  of  dc^neaa  or 
otherwise,  to  dlscbai^  tbe  duttea  of  hii 
place,  and  does  not  redgn  Us  offloe,  or  when- 
ever he  has  In  any  manner  or  for  any  cause 
forfdted  or  lost  .the  oonfldeooe  upon  the 
strengUi  of  wUdt  he  was  dected."  And  In 
section  2M  tbe  same  author  says:  "flie  pre- 
ddlng officer  *  •  *  Is  but  the  serrant  of 
lb*  house  to  declare  Its  wOl  and  to  oboy  Im- 
pUdtly  an  Its  oommands,**— a  duty  so  fnd- 
bly  expressed  In  the  m«noralfle  re|>|y  at  the 
speaker  of  the  house  of  oommona  to  Obailes 
L  This  control  of  a  legislative  body  over 
their  preddlng  officer  rests  upon  the  fnnda- 
moital  prlndifle  tint  tbe  majority  has  the 
power  to  control  the  action  of  tiie  body 
wlttiln  the  llmlta  of  ita  Jnrlsdlctkm,  except 
as  ottervilBe  i»rovlded     podtfve  law. 

A  dtr  oonndl  is  a  local  legtelatlTe  body, 
and  tak  creating  it  the  leglslatnue,  by  Impli- 
cation, within  the  limits  prescribed,  con- 
ferred uptm  It  all  the  powers  snd  prlvflegsi 
m  tiie  manner  of  conducting  tiidr  own  pro- 
ceedings usually  recognized  by  parliamon- 
iBxy  law  as  belonging  to  sndi  bodies;  and  It 
would  reQulre  a  dear  and  explldt  «EpresdoD 
of  legtalattve  Intention  to  that  eft  eot  to  Jus- 
ttty  tbe  cwdudon  that  It  was  the  desfga 
to  deprive  this  dty  ooundl  of  the  unlversallj 
reoognlaed  parliamentary  right  of  control 
over  thdr  own  presiding  officer.  Sndi  an 
Intoition  Is  not  to  be  Infared  from  tike  men 
fact  that.  In  order  to  Insure  a  prompt  and 
orderly  organization  of  tiiat  body,  the  l^ts- 
lature  has  given  directions  as  to  the  time 
and  manner  of  doing  so.  We  think  the  right 
of  the  ooundl  to  dunge  thdr  preddlng 
officer  at  pleasure  would  hardly  be  seriously 
denied  except  for  ttie  fact  that  he  may  tn  a 
certain  contingency  be  called  on  to  tempo- 
rarily perform  the  duties  of  mayor.  This,  It 
Is  dolmed,  makes  Wm  sometiibig  more  than 
tbB  mere  presiding  offloer  of  the  dty  conndl: 
that  he  thereby  becomes  an  ofltow  of  tiie 
dty,  whom,  for  want  of  a  better  term,  we 
may  call  "ocmtli^nt  mayor.**  We  fall  to 
see  any  force  In  tills.  It  would  be  sufficient 
for  the  purposes  of  this  case  to  say  that  no 
such  contingent^  has  arisen;  but  we  think 
that  all  this  provldon  of  tiie  diarter  means 
is  that,  whoever  any  such  oontlttgency 
arises,  whoever  thai  happens  to  be  pred- 
dent of  the  dty  ooundl,  for  the  ttmo  bdng, 
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shall  perform  tbe  duties  of  mayot.  There 
Is  notUng  to  Indicate  tliat  it  was  ew  In- 
tended to  create  a  dtattnot  dtr  office  for 
that  pnrpoae.  In  some  states  the  law  pro- 
vides that  in  certain  contingencies  the 
speaker  of  tbe  honse  of  representatlTea  aball 
perform  the  duties  of  goremor;  and  until 
some  seren  Tears  ago  there  was  an  act  of 
eongreas  providing  that  in  a  certain  contin- 
geucy  the  speaker  of  the  honse  of  represeut- 
atlTes,  for  the  time  bdng,  should  act  as 
^■esldent  of  the  United  States.  But  U 
would  faanUr  be  <flalmed  that  the  elleot  trf 
sncb  proTlsions  was  to  deprive  either  the 
state  or  federal  legislature  of  the  usual  par- 
Uamentaiy  power  or&e  their  own  speaker, 
or  to  oonatitnte  suoh  speaker  a  state  or  fed- 
eral ofl&oer,  distinct  from  that  of  member 
of  the  body  to  which  he  belonged.  In  re 
Si>eakership  of  the  Etouse  of  BepresentatlTca, 
15  C<do.  620,  20  Fae.  Bep.  707.  whkdi  is  a 
well-coBstdered  case,  Is  the  only  authorltr 
dlreoHjr  la  point  wfahdi  we  hare  found,  bat 
it  fnliy  covers,  as  we  tUnk,  every  question 
luTolTed  here.  We  do  not  think  that  State 
v.  Anderson,  4fi  Ohio  St  196,  12  N.  B.  Bep. 
ace,  lelied  on  hj  oonnsti  for  relator,  at  all 
militates  against  our  views.  That  case 
merely  decided  that  the  presidency  of  a  dty 
oouncil  was  a  "public  office,"  within  the 
meaning  of  a  statute  authorizing  an  action 
In  quo  warranto  to  be  brought  against  anf 
one  who  usurped  a  public  office.  The  words 
"<^ce"  and  "officer"  are  terms  of  vague 
and  variable  Import,  the  meaning  of  which 
oeoessarUy  varies  with  the  connection  In 
which  tb^  are  used,  and,  to  determine  tt 
correctly  in  a  partlrailar  instance,  regard 
must  be  had  to  the  Intention  of  the  statute 
and  the  subject-matter  In  reference  to  which 
the  terms  are  used.  Now,  from  time  out  of 
mind,  the  law  has  been  that  quo  warranto 
would  Ue,  not  only  against  one  unlawfully 
holing  or  exercising  a  public  office,  but 
also  against  any  one  unlawfully  exercis- 
ing a  public  franchlae,  such  as  the  right 
to  preside  over  a  public  COTporation. 
As  this  Is  a  right  which  could  not  be  ti-ied 
In  any  collateral  proceeding,  and  as  a 
court  of  chancery  would  not  inter^re  before 
a  trial  at  law,  It  would  follow  chat,  If  quo 
warranto  would  not  lie,  then:  would  be  no 
remedy  except  the  inherent  right  of  every 
l^islatlve  body  to  eject  on  Intruder  or 
usurper  by  force;  hence  the  court,  In  the 
case  referred  to,  being  naturally  and  very 
properly  desirous  of  so  construing  the  stat^ 
ute  OS  to  give  an  adequate  remedy,  held 
that  the  word  "office,"  as  used  In  that  stat- 
ute, Included  the  franchise  or  rii^t  of  pre- 
sld^  over  a  city  conndL  See  Cochran  t. 
MoCleary,  22  Iowa,  76.  Our  concHudon  is 
that  the  president  of  the  city  council  of  Min- 
neapolis Is  not  an  "officer"  of  the  dty,  with- 
in the  meaning  of  either  the  dty  charter  or 
the  constitution,  but  that  he  is  merdy  the 
<^oer  or  servant  of  the  legtelative  body 
-wfaidi  deoted  htm,  and  that,  as  such,  he  Is 


remcrable  at  tlie  will  or  treasure  of  that 
body.  Writ  quashed. 

YANDESELBVaOB^  alMflttt,  took  no 
part 


LONG  V.  FIIWBR. 
(Supreme  Oonrt  of  Hlnneeota.  April  27,  1893.) 
Easbment— Construction  or  Dsbd— "BsssavBD. " 

A  deed  ooDStraed,  and  ttU  to  nant, 
as  appurteoant  to  tbe  premises  conveyeo,  an 
aasnnent  for  alley  pnrposes  In  adjoining  land. 

(SyUabns  by  the  Court) 

Appeal  from  district  court  HeimsplTi  coun- 
ty; Hooker*  Judge. 

Action  by  Bdward  Long  aflabut  JoauA 
Fewer,  nalntlff  bad  judgment  and  ddEend- 
ant  appeals.  AfBrmed. 

Qeo.  R  .  SoUnson,  tor  appdlant  Kooa, 
Wbdan  ft  Bennett,  for  re  qxmdeBt 

HITOHELL,  J.  The  only  qiiestlon  In  tMa 
case  arises  upon  the  ciHistnictlon  of  tbe 
granting  clause  In  a  deed  from  one  Kopp  to 
one  Ende,  plalntfflF's  grantor.  Kopp  owned 
the  whole  of  lots  9  and  10,  In  block  12.  of 
Bottineau's  addition  to  St  Anthony.  Tht?se 
ICFts  had  a  westerly  frontage  of  132  feet  on 
Marshall  street  uid  a  southerly  frontage 
of  1S7  feet  oa  St  Peter  street  The  gi'aut 
in  tbe  deed  from  Kopp  to  Ende,  which  will 
be  better  understood  In  connection  with  the 
plat  was  of  "twenty-two  (22)  feet  of  the 
boutfawest  comer  of  lot  number  nine,  (9,) 
and  twenty-two  (22)  feet  of  the  northwest 
comer  of  lot  number  ten,  (10,)  In  block  num- 
ber twelve,  (12,)  of  Bottinenu*8  addition  to 
St  Anthony,  as  surveyed  by  John  R.  Mar- 
shall, Esq.;  said  described  pieces  and  par- 
cels of  land  all  fronting  on  Marshall  street, 
and  running  back  from  said  street  one  hun- 
dred (100)  feet  to  an  alley,  reserved  by 
John  Kopp.  Said  alley  Is  twelve  '12)  feot 
wide,  and  said  alley  to  be  used  as  such  said 
alley,  to  be  used  for  no  other  purpose.  It 
commences  on  St  Peter  street,  one  hundred 
feet  from  Marshall  street,  and  mnnlng 
through  said  lots  nine  (9)  and  ten  (10)  of  said 
block."  The  land  in  controversy  Is  the  12- 
foot  strip  referred  to  in  this  deed  as  an  al- 
ley. Plaintiff  claims  an  easement  In  It  for 
alley  purposes,  under  the  deed  to  Ende.  On 
the  other  hand,  defendant,  under  a  subse- 
quent deed  from  Kopp,  daims  to  be  the 
owner  In  fee  simple  absolute.  Her  claim  Is 
based  wholly  upon  the  strict  literal  meaning 
of  the  word  "reserved,"  used  In  the  deed 
to  Ende;  and  numerous  lexicographen  are 
dted  to  the  effect  that  "to  reserve"  is  to  "re- 
tain." "hold  back,"  or  "except;"  and  hence 
tt  Is  urged  that  to  eonstme  this  deed  as 
granting  an  easement  would  be  to  ccmvert 
a  reservation  Into  a  grant  But  the  day  Is 
past  for  adhering  to  technical  or  lltend 
meaning  of  particular  words  In  a  deed  or 
oHier  contract  against  tbe  plain  Intmtimi  of 
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the  parties  as  gathered  from  the  entire  In- 
strument Examining  the  langaage  of  this 
deed  In  the  light  of  the  situation  of  the  prop- 
evty  and  tbe  parties,  it  is  perfectlr  apparent 
that  the  expression  "reserved"  was  not  used 
In  the  sense  ct  ezoeptlnff  something.  Eopp 
was  the  abscdnte  owner  of  the  entire  prem- 
ises, and,  had  It  been  hla  taitentlon  to  Krant 
only  tbe  44  hj  100  feet,  the  most  natural 
tiling  for  him  to  do  wonld  have  been  to  have 
said  Just  tha^  and  nothing  more.  If  he  had 
described  the  44  1^  100  feet  as  bounded  hy 
an  alley,  without  adding  anything  else,  the 
law  is  well  settled  that  the  deed  wonld 
implication  bare  psssed  an  easemoit  in  the 
an^.  But  what  was  here  added  was  evi- 
dently intended  as  descriptive  of  the  alley, 
and  as  an  assurance  to  the  grantee  that  the 
strip  described  liad  been  set  apart  1^  tbe 
grantor  for  alley  porposes  as  appurtenant 
to  and  for  the  benefit  of  the  abutting  sub- 
lots  into  which  he  was  dividing  the  land. 
This  la  the  only  reasonable  construction  that 
can  be  placed  on  It  Our  opinion,  therefore. 
Is  that  the  deed  granted,  as  appartauint  to 
the  premises  ctmveyed,  an  easement  for  al- 
ley purposes  In  the  land  in  Aspat& 
Judgment  affirmed. 

YANDERBUROH,  J.,  absent,  took  no 
part. 


AltAiR  T.  NOBTHERN  PAa  B.  00. 
(Supreme  Court  of  Minnesota.  April  27,  1893.) 
CAEtaiBHs — Live-Stock  SaiPMBirn— Liuitinq  Li- 

ABILITT— Vit.IDITV  OF  CorfTHAOT. 

The  owner  of  some  horses  ddlv^ed  them 
to  a  common  carrier  for  transportation  under  a 
contract,  signed  by  him,  stating  the  terms  and 
cxinditiODS  upon  which  the  property  was  to  be 
transported,  b/  which  It  was  agreed  "that  the 
value  of  the  live  stock  to  be  transported  wider 
this  contract  does  not  exceed  the  following 
mentioned  suini,  to  wit:  Each  horse,  $100; 
each  ox,  (00:  each  ball,  S50;  each  cow,  930; 
*  *  *  such  valaatioa  being  that  whereon  the 
rate  of  compensation  to  the  company  for  Its 
swlces  and  risk  connected  with  said  prop«ty 
Is  based."  Hdd  that,  assuming  that  the  con- 
tract was  feirly  made  for  the  purposes  therein 
expressed,  tbe  sums  named  belog  approxioiatelv 
the  average  values  of  ordinary  domestic  ani- 
mals, this  was  a  jast  and  reasonable  mode  of 
securing  a  due  proportion  between  the  amonnt 
for  which  the  carrier  becomes  responrible  and 
the  freight  which  he  receives,  and  of  protecting 
himself  against  extravagant  valnation  Id  case 
of  loss,  and  that  tbe  recovery  of  the  owner  will 
be  linuted  to  the  sums  named,  even  although 
the  loss  occurred  through  the  negligence  of  the 
carrier  or  his  servants. 
(SylUbas  by  the  Court) 

Appeal  from  district  court  Ramsey  coun- 
ty; Bgan,  Judge. 

Action  by  Walter  B.  Alalr  against  the 
Nortbem  Padflo  Railroad  Company  to  re- 
cover  the  value  of  certain  horses  killed  while 
In  defendant's  poeeesslon  as  a  common  car- 
rier. Plaintiff  had  judgment  oa  demurrer  to 
the  answer,  and  defendant  appeals.  B»- 
vened. 


John  U,  Vitdbea,  Jr.,and  TUden  R.  Selmesi 
OVIlllam  Allen  Butler,  *a  counseU  tor  app^ 
lant  Iaw1»,  Duiment  &  Bigdow,  for  re- 
spondent 

MITCHBLIi,  J.  Hie  ennplaliit  aneges  tbe 
delivery  by  plalntUt  to  defmdant  &  ommnoB 
carrier,  of  eighteen  horses  for  tmn^rtar 
tton;  that  seven  of  the  horses,  of  tlie  value 
of  f2,100,  were,  while  ta  trandt  fcUled 
throngh  the  n^[Ugence  of  the  defendant 
Judgment  Is  asked  for  $2,100.  The  answer 
admits  the  ddlvery  and  recdpt  eC  the  horses 
for  transportation,  their  value,  and  the4r 
loss  through  Its  negligence,  as  stated  In  the 
complaint  but  alleges  that  the  proputy  was 
delivered  and  received  upon  a  spedial  writ- 
ten contract  executed  by  both  parties,  con- 
taining the  terms  and  conditions  on  which 
tbe  defendant  undertofA  to  tnuuport  it  one 
of  whldt  waa  fliat  It  Is  hereby  further 
agreed  that  the  valoe  of  the  Uve  stock  to 
be  transported  does  not  exceed  the  followtng 
mentioned  sums,  to  wit:  Badi  bme,  flOO; 
eadi  ox,  $00;  each  buU,  $50;  eadi  cow. 
$»0;  *  •  •  such  valnation  betog  that 
wheretm  the  rate  of  compensation  to  tiila 
company  for  Its  services  and  risks  connected 
with  sold  property  Is  based."  The  answer 
further  alleges  a  tender  vt  $700.  is 
kept  good  by  bringing  tbe  money  into  court 
TUs  appeal  la  fMm  an  order  aostalning  a  de- 
nmrrer  to  the  answer  on  the  ground  that  the 
facts  stated  do  not  constitute  either  a  de- 
fense or  counterdaim. 

The  sole  question  is  whether  this  sUpul*- 
tlon  as  to  the  value  of  the  pn^rty  ts  vaUd 
and  binding,  so  as  to  limit  tbe  amount  of 
plaintiff's  recovwy  when  the  lo«  occuned 
throu^  defendant's  n^^lgenosw  Aa  agalsst 
l^alntUTs  demurrer  It  must  be  assumed  ttils 
stipulation  was  fairly  made,  and  for  the  pnr- 
poee  therein  expressed.  How  Csr,  or  in  wbat 
reqiects,  a  pnblle  carriw  et  goods  may  limit 
his  comm<m4aw  UaUlity  la  by  no  means  a 
new  question  In  the  courts.  At  oommon  law 
he  was  practically  an  Insurer  of  the  proper- 
ty. The  rule  Imposing  this  extraordinary  ha- 
bllity  had  Ita  origin  in  conddetatiiHis  of  pub- 
lic policy;  and,  as  the  duties  of  a  common 
carrier  are  public  In  th^  nature,  in  the  due 
performance  of  which  the  public  at  large,  as 
well  as  the  partioolar  shipper,  have  an  to- 
te rest  and  as  the  carrier  and  the  shipper  do 
not  stand  on  a  footing  of  equality,  tbe  lat- 
ter often  having  no  choice  but  to  accept  sndi 
eondttlais  as  the  former  mli^t  Impose,  the 
tendency  of  the  courts  formeriy  was  to  bold 
that  it  was  against  public  p<^cy,  or,  as  other- 
wise expressed,  not  Just  and  reasonaUe,  to 
permit  a  common  carrier  to  stipulate  for  any 
modification  of  Us  ctmimon-law  liability,  even 
special  contract  with  his  customer.  But 
In  course  of  time,  the  Improved  state  of  so- 
ciety, the  Introduction  of  better  and  aafM 
modes  of  transportation,  the  dlmlntohed  4^ 
porttmltles  of  collmAon  and  bed  faith  os 
part  of  the  carrier,  and  other  cenrtderatloiis. 
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md£eed  le«  lmp««tlTe  tiie  zlfonoai  aptdl- 
cKtlan  of  Ibe  Iran  rule  of  Hie  commau  law. 
The  reault  baa  been  that  tbe  courts  now 
tipbold  as  Joxt  and  ceaaomable  numerouB  Urn- 
itntlons  to,  or  exemptlona  JTrem,  tiie  coin  man - 
iaw  UaiiUtty  of  cantecs,  wUoli  wonld  for- 
merty  have  been  held  acaluBt  ipuUlc  .policy 
•ad  vtlA.  In  fact.  It  baa  now  beoome  tlie 
occflvted  general  bwineaB  nsage  <whioii  Is 
ttMtf  -stxtBOg  erlckaoe  ae  to  w.liat  is  In  aoeard 
wittt  pnldlc  p*Uc]r>  Dor  canters  fotd  siiliipera 
to  CMitiact  for  mbdc  <cxenvtloiiB  f roaai  tbc 
Htrlct  UahiUtj  tanpaaed  inf  «8Bimon  -law.  At 
one  time  fte  cearts  in  JQnslaBd  iiad  gcae  tso 
Car  aa  hadd  that  public  'oarrtera  odgkt  tav 
■pcdal  oantmct,  aEad  evan  by  paibMe  nottce, 
Tdtere  thamacdrea  from  llsMHty  for  ttte  con- 
wqwnoea  of  tiw  jpwaa  necltsenoe.  or  evtn 
Celonr.  ef  their  aerraMtB.  TUa  led.  In  ftS»4. 
to  the  paaaee  of  tbe  act  commonly  caned 
tbe  "Itattway  and  Canal  OVaffllc  4eclar- 
tag  that  Bueh  carrters  ahaoUl  be  UaUe  for 
loBB  oocairianed  by  tttdr  own  nai^ect  or  -de- 
Ibntt,  or  that  of  tbeir  aerraata,  notvritthatnnd- 
tmg  any  notloe,  coudltloo,  or  dcotaratlaB  to 
Oe  cantrary,  iiat  proviOsff  that  thay  ml^Kt 
make  aneh  condlitions  wttfa  respect  to  the 
•cuiiBse  <of  sooda  aa  abcndd  Iw  adjtiAged 
-'tJatt  aad  naaoaable"  by  tbe  «sRHt  or  Jndse 
tMtfoK  wtaoin  the  caae  *oald  be  triad.  It 
Ja  al^laant  of  Ttaan  at  parliament  as 
te  what  coBfdhloBB  would  be  Jnat  and  m- 
«amUUe,  and  heaoe  tn  aooordanoe  with  pubUc 
volley,  tn  caae  itt  the  tentectatlon  9t  live 
■toefc.  that  ttia  aame  atatate  proTidea  that 
n*  greater  ■damagaa  aball  be  rec^red  tor  any 
anlianl  than  certain  avedfled  aoms,  presnm- 
abty  Axed  wttb  nfemoe  to  tbe  average 
vahie  of  oBMnary  anlmala.  mkm  a  higher 
▼alne  ia  dedated  tar  ^le  ahlppw  at  the  time 
«f  deUreiy.  Thfa  la  'periiapa  not  wlthoat 
«oBie  welgfat  In  oonlderlitg  the  Jnatneaa  and 
veaaraMUcawn  «f  tbe  cendittons  or  atixnda- 
tlons  af  the  oantract  now  before  ns.  It  would 
hardly  be  tn  point  to  consider  the  BqKUah 
^ocialoDS  under  this  statute  as  to  what  coa- 
dttkaa  are  or  are  not  "Just  and  reaatwatile," 
;ftzrtber  tfaan  to  aay  that  b^ond  a  ^onbt  they 
would  ophtdd  tbe  validity  of  the  one  now  an- 
der  oomdderatloa.  In  tiie  United  Stste«i  at 
leaatalnee  tliecaaeeif  New  JeraeySteam  Nsr. 
-Oa  T.  MMianta*  Bank.  6  How.  844.  It  baa 
beea  the  mlTeraal  law -of  this  country  that,  in 
Hke  abaence  of  a  atatate  prohlUtliig  It.  any 
■commoo  canter  may  byapedal  oantmct  Unilt 
the  oommofi-law  UabUlty.  provided  the  .cm- 
tract  la  "Jnst  and  reoaonaUe  In  tkb  eye  of 
iba  law."  We  adept  thla  <orm  4^  atatonent 
Advlaadly,  for  la  all  tbe  cases  the  ultimate 
teat  afpUed  the  oonrta  In  determinluK 
whether  a  condition  limiting  the  common-tow 
liability  was  or  was  not  against  public  pt^ay 
baa  berai  wbetber,  under  all  the  clrcumatan- 
ces.  It  was  or  was  not  Just  and  reasonable 
In  the  eye  of  the  law.  In  the  leading  case  of 
Railroad  Co.  r.  I^ockwood.  17  Wall.  337,  the 
court  placed  Its  ded^on  that  a  carrier  cotdd 
not  stipulate  for  uemption  from  responsl- 
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triltty  lier  tbe  n-tgllgeaKie  otf  ihliaaelf  or  bis 
serraaAs  nptm  that  expeess  ground.  The 
ShigUah  Atatate,  aiready  referred  to,  in  uaiug 
the  expreaiian  "iost  and  reaacnable,"  but 
adopted  the  exMiug  nde  at  law.  The  right 
of  tiLe  ooviBon  carrier  to  limit  Us  ceiuxaov- 
law  llaUlity  siiecial  ceattacx  was  fully 
■recogniaed  by  thla  court  aa  long  ago  as 
<Airls»enaoa  v.  £xpreae  Oa.,  15  Mkan.  270. 
<GU.  a06;>  but  4n  Jtooerd  with  tfae  great 
■weight  of  anthortty  in  this  country,  we  have 
■held  that  be  oaanot  -contmot  for  ^empiUoa, 
«*ther  tai  whoie  or  In  part,  from  liabHity  for 
the  negligence  of  himself  ov  his  aervanta; 
that  suoh  an  -eaempMon  Is  against  pnMlc  pol- 
icy, jbeoouae  it  woadd  enaMe  him  to  put  off 
the  can qntliU  dutlea  «C  his  public  eaaploy- 
■aamrt.  ChriateBson  T.  Bapraes  •Co..  supm; 
Staivw  V.  Retfwar  -Co..  'A  Minn.  60«;  Ortt 
w.  Railway  Co..  86  Mhm.  3m,  21  N.  W.  Bep. 
S18;  Moulton  t.  Railway  Oo..  31  Mlna.  Ho, 
US  N.  W.  flap.  407;  BoeU  v.  RaUwoy  Co.. 
44  MlUL  191.  46      W.  dep.  838. 

The  caae,  therefcnr^  ooves  down  to  a-Qvaa- 
ttoB  of  the  ooaatmotion  to  he  placed  on.  this 
atf  polatteb.  Jt  ttie  pnrpoae  of  it  was  mwdy 
to  pteoe  a  Uatt-on  tiie  amount  for  wUcb  tbe 
defeadaa*  aboidd  be  Uahle,  then  oieariy.  as 
to  tesaaa  rcoBitliig  trcm  mtgOgeDoe,  it  is  not 
Juat  or  DeaaauMth  aad  la  not  wi^rtteig  on  the 
plflintHE.  On  the  ether  hand,  U  It  was  a 
atlpalattM  «a  to  the  val«e  of  tbe  property, 
faii^  and  JumeaOy  mada  aa  the  baals  «r  the 
oanter*a  ohaisea  and  reenKMUIbUtty,  Umb  we 
think  it  ought  to  be  nidield  aa  a  juat  and 
reaaooabto  faoda  of  aeonring  a  due  fxvtpor- 
tlon  between  the  lunount  for  wUch  the 
carrier  nay  be  reapoodUe  and  the  freight 
he  raoeivaa.  and  of  protecting  himself  against 
extrnvagant  and  ftmotful  T^aattoaa.  At  thla 
tuAat  wa  maw  aaggaat  that,  so  Air  aa  the 
vwatton  now  undo*  oonel deration  la  oon- 
cereed,  we  flee  «m  tUffenenoe  hetwew  a.  oaae 
Ilka  the  pceaeat,  whena  tbe  atjjwdation  la  that 
libe  T«2ue  of  the  pn^>erty  doee  not  .  exceed 
a  apeolAed  sum,  imd  one  where  the  value 
la  otlpalated  to  be  a  apeidfled  sum;  also  that 
It  makea  no  dUferenoe  whether  the  valua- 
tion expreaaed  In  the  otmtraot  la  vaa  pze- 
vioualy  named  by  the  shipper  on  require- 
ment of  tiw  carrier,  <v  one  inaerted  In  Ihe 
oontract  by  the  carrier  without  being  named 
by  tiie  shliq^.  bat  acquiesced  In  by  bha. 
In  ^Uier  caae  It  becomea  a  part  of  the  con- 
tmot on  which  tbe  minda  of  the  pardea  meet, 
and  on  which  tbey  act  Also,  if  the  purpose 
tii  file  at^ulatlon  la  a  lawtid  and  propm 
one,  the  mere  fact  that  it  may  InddentaUy 
have  the  effect  of  limiting  the  amount  of 
the  carrier's  liability  in  caae  of  loaaeaused 
by  negligence  will  not  raider  It  Invalid.  Con- 
tracts of  this  kind  relating  to  the  transpor- 
tation of  live  stock  are  very  common,  and 
their  reasonablenesa^  at  least  as  applied  to 
tlint  class  of  proper^,  seems  to  us  quite  ap- 
parent. Every  one  may  be  presumed  to 
know  approximately  the  average  value  of 
ordinary  domestic  animals,  but  It  ia  well 
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known  that  many  animals  have  a  special 
value  because  of  some  peculiar  qoalittes 
—such  as  flipeed  or  pedigree— ^ridch  axe  not 
apparent  from  mere  InspectioD.  For  ex- 
ample, a  horse  whldi,  to  one  not  acquainted 
irith  It,  might  not  appear  to  be  worth  mcne 
than  any  «r^naiT  horse,  mJ£^^  because  at 
speed,  be  worth  flO.OOO.  The  agents  of  com- 
mon carriers  are  not  expected  to  be,  and 
usually  are  not,  experts  as  to  the  qiedal  or 
peculiar  value  of  particular  animals.  Ordi- 
narily they  would  know  nothing  about  the 
matter  except  what  tb^  learned  from  the 
shipper^  Btatonent.  Presumably,  the  (Auirges 
for  transportation  are  to  a  considerable  ex- 
tent based  on  the  value  of  the  property. 
Moreover,  Ihe  measure  of  care  on  part  of 
the  carrier  will  naturally  be  commensurate 
with  the  value  of  the  property  Intrusted  to 
him.  Conaequenfly  the  law  always  required 
mUre  good  taith  on  part  of  the  shipper  in 
stating  the  nature  and  valne  of  property  de- 
livered to  a  carrier  fbr  transportation.  Even 
what  the  comm<ni-taw  UablUty  of  carriors 
was  enforced  most  rigorously,  the  courts 
always  upheld  Undtatlons  of  It  Imposed  for 
tile  pnipose  ot  procuring  a  full  disclosure  of 
the  value  of  the  property,  especially  of  arti- 
cles of  unusual  value,  or  subject  to  extra 
hazard.  This  Is  Ulustrated  in  that  numemis 
Glass  of  cases  where  packages  whose  con- 
tents were  not  open  to  Inspection  were  de- 
livered to  an  express  company  or  other 
carrier  hy  the  owner,  who  accepted  a  receipt 
therefor  ooratalnlng  a  condition  that  In  case 
of  loss  the  holder  should  not  d^nand  beyond 
a  spedfled  sum.  at  which  the  article  was 
thereby  valtied,  unless  a  greater  value  was 
expressed  or  declared.  But  we  see  no  dlf- 
feroioe  In  principle  betwem  a  case  where 
the  value  of  the  propoiy  Is  unknown  to  the 
carrier  because  Indosed  In  a  box,  and  <Hie 
where  It  Is  unknown  because  depoident  cm 
latent  qualities  not  ordinarily  asoertalnaUe 
by  Inspection.  We  think  we  are  Justlfled  in 
taking  Judicial  notloe  of  the  taxst  that  the 
maximum  values  placed  by  this  contract 
on  different  kinds  of  domestic  animals  are 
approximatdy  those  of  average  ordinary 
BtiiwiffiM  In  the  country  through  which  de- 
fendant does  business.  By  executing  this 
contract  the  plaintiff  stipulated,  and  in  ef- 
fect represented  to  defendant,  that  his 
horses  were  not  worth  to  exceed  $100  each, 
and  that  the  charges  for  transportation 
should  be  based  on  that  valuation.  Assum- 
ing, as  we  must,  that  the  oontract  was  fidrly 
made  for  the  purposes  expressed  In  It,  we 
think  it  ou^t  to  be  upheld  as  Just  and  rea- 
sonable. It  la  not  in  any  proper  sense  a  con- 
tract for  exemption  from  the  consequences 
of  negligence.  In  this  view  we  are  bub- 
tained  by  the  great  weight  of  authority. 
Hart  T.  KaUroad  Co.,  112  U.  S.  331,  5  Sup. 
Ot.  Rep.  151;  Squire  v.  Railroad  Co.,  98 
Mass.  239;  Graves  v.  Railroad  Co.,  137  Mass. 
S3;  HUl  r.  RalhxMd  Co.,  144  Mass.  284,  10 
N.  XL  Rep.  836;  BaUway  Ga  v.  Henleln,  52 


Ala.  006;  Railway  Go.  v.  Bherrod,  84  Ala. 
178,  4  South.  Rep.  28;  Harvey  t.  tt^nnfm^ 
Oo.,  74  Mo.  638;  Railway  Oo.  T.  BoweD,  90 
Tenn.  17,  15  S.  W.  B^.  837;  Duntler  v. 
Bailroad  Co.,  (N.  H.)  20  AtL  Rep.  327. 

We  dte  no  cases  from  Jurisdictions  where 
contracts  for  exemption  from  liability  for 
negllgenoe  are  nphc^  as  they  would  not 
be  in  pcdnt  hi  ttiis  state.  In  fact,  tt  will  be 
found  that  there  are  very  few  anthoritiee 
against  our  views.  Most  of  the  cases, 
usually  oardessly  ctted  as  atitluwi^  <m  tiie 
other  side  of  lUs  questkm,  will  be  found,  on 
oartfnl  eramlnatlon,  to  be  dearly  distin- 
guishable and  not  in  point  In  some  ot  them 
the  stipulation  was  purely  and  solely  one 
arbitrarily  limiting  the  amount  of  recorery, 
without  regard  to  the  value  of  the  property, 
as  in  Monltcm  v.  BaUway  Co.,  supra.  In 
others  it  was  heUd  that  the  shipper  never 
agreed  to  the  limitation,  and  for  that  reason 
was  not  bound  by  it  In  others  the  deddon 
was  expressly  placed  on  the  ground  that 
both  parties  knew  that  the  property  was  of 
much  greater  value  than  that  stated  In  the 
contract,  and  arUtrarily  inserted  a  sum 
grossly  disproportionate  to  the  true  value 
solely  for  the  purpose  of  limiting  the  amount 
ot  the  carries  llaUllty.  Counsd  fbr  plain- 
tiff reUes  on  Moulton  v.  BiUlway  Go.,  supra, 
and  Boehl  v.  Railway  Cow,  smua,  as  settling 
the  law  In  this  state  in  bis  favor.  Hie  Moul- 
ton Case,  for  a  reason  already  suggested.  Is 
not  in  point,  and  in  Uiat  very  case  Ihla  court 
recognized  the  right  of  the  parties  to  agree 
upon  the  vahie  of  the  property,  or  to  fairly 
liquidate  the.  damages  In  case  of  kns  In  ao> 
cordance  with  the  supposed  value,  and  also 
recognised  the  rii^t  of  the  carrier  to  require 
the  disclosure  tqr  the  shipper  of  the  value 
of  the  property,  to  the  end  that  proper  care 
might  be  taken  4rf  It,  and  that  the  amount 
of  charges  for  transportation  ml^t  be  fixed. 
The  Boehl  Case  makes  no  allusion  to  any 
BUdt  stipulation  In  the  contract,  and  con- 
tains nothing  to  Indicate  that  the  point  was 
the  basis  of  the  decision,  or  even  in  the 
mind  of  the  court  A  reference  to  the  record 
in  that  case  shows  that  the  contract  con- 
tained a  stipulation  somewhat  similar  to 
that  in  this  case*  but  that  while  the  point 
that  plain  tiff's  recovery  should  be  limited 
to  the  amount  spedfled  was  made  on  the 
trial  by  a  request  to  charge,  the  prominait 
IsBO^  aside  from  that  of  the  defendant's 
ne^Igenoe,  was  whether  the  alleged  con- 
tract containing  this  provision  was  In  fnct 
plaintiff's  contract  and  the  briefs  of  counsel 
show  that  the  point  was  barely  alluded  to 
on  the  argument  In  this  court;  bmoe  we  do 
not  consider  the  case  as  an  authority  ow- 
trolllng  the  present  one. 

Counsel  for  plaintiff  have  argued  this  case 
on  the  assumption  that  defendant  knew,  at 
the  time  of  the  shipment  of .  the  propeurty. 
that  these  horses  were  actually  worth 
$2,100,  bnt  there  Is  no  warrant  for  this,  it 
by  no  means  follows,  because  def aidant  now 
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knowi  and  admits  thdr  value  to  hare  been 
92,100,  that  It  knew  that  fact  when  It  re- 
ceived the  property,  What  would  be  the 
effect  If  d^ndant  th«ft  knew  that  fact  Is  a 
question  not  now  before  OS,  and  Wuich  we 
are  not  called  on  to  dedde.  We  may  say, 
however,  that  tf  both  parties,  knowing  the 
actual  value  of  the  property,  arbitrarily  In- 
sert in  tlie  Ull  of  lading  a  much  leas  sum, 
groflsly  dlspfoportlanate  to  the  real  value, 
for  the  purpose  of  limiting  the  Uablllty  of 
the  carrier  for  the  consequences  of  Its  neg- 
llgenoe,  the  stipulation  would  be  Invalid. 
Order  levened. 

VANDERBUBQH  and  CX>LLINB,  JI..  ab- 
■ettt,  took,  no  port 


STATE  T.  LINDOEN. 
(Supreme  Court  of  lows.  May  10,  18&3.) 

SAU  or  IMTOXIOATIVO  IdQCOKd— ThmL— EXPBBI- 
NBSTS  BBFORB  JCKX— iNftTHUt  TIONB. 

l^  tt  ii  no  defease  to  a  proaecutkta  for  mU- 
ing  intozlcatiag  liquors  that  (lefendant  did  Dot 
know  that  they  were  intoxicating. 

2.  Tlie  person  who  sold  defendant  the  linncr 
testified  as  ois  witness,  naming  the  InRredients 
and  explaining  the  process  of  Its  manufacture. 
The  Ingredients  being  present,  he  wan  asked  to 
mix  them,  "and  show  tne  jury  Its  composition." 
Hfid,  that  the  court  properly  refnsed  to  permit 
such  experiment,  since  it  could  not  ratighten  the 
jury  as  to  the  effects  the  beverage  would  pro- 
duce on  those  drinking  it. 

if.  The  court  charged  that,  If  the  liquor  sold 
1v  defradant  was  beer  or  Intxalcating  Uquor, 
then  the  fact  that  some  men  could  drink  it 
without  feeling  the  effects  would  constitute  no 
ilefense.  Hela,  that  though  such  instruction 
was  objectionable,  because  proof  of  sodi  facts 
would  be  evidence  for  the  defeosei  the  mean- 
ing of  such  instruction  was  that,  If  the  bever- 
age was  beer  or  Intoxicating  liquor,  then  the 
fact  that  some  men  drank  it  without  feeling 
it  would  not  constitute  a  defense,  and  such  in- 
struction was  therefore  not  prejudicial,  as  tend- 
ing to  cause  the  jury  to  believe  that  they  were 
authorised  to  disregard  evidence  of  witnesses 
for  defendant  that  they  had  drank  the  beverage, 
and  that  it  did  not  intoxicate  them. 

4.  A  verdict  will  not  be  set  aside  beeanse  of 
conflicting  evidence. 

Ai^eal  friHn  district  court.  Story  coonty; 
D.  R.  HIndman,  Judge. 

The  defendant  waa  accnaed  of  the  crime 
of  keeping  tor  sale  and  selling.  In  a  place 
named.  Intoxicating  llquora.  In  violation  of 
law,  waa  tried  by  a  Jury,  and  ftmnd  guilty. 
From  the  judgment  rendered  on  the  verdict, 
be  appeals. 

J.  F.  Martin,  for  appellant.  John  T.  Stone, 
Atty.  Q^,  and  Thoa.  A.  Cheahire,  for  the 
Stats. 

ROBINSON,  C.  J.  1.  At  tbe  time  the  of- 
fense of  which  defendant  was  convicted  Is 
alleged  to  have  been  committed,  he  had  a 
restaurant  In  which  he  kept  for  sale,  and 
sold,  beverages  of  different  kinds,  one  of 
which,  known  as  "B.  B.,"  is  claimed  by  the 
state  to  have  been  intoxicating.  To  prove 


that  such  waa  Its  character  the  state  intro- 
duced witnesses  who  testified,  in  effect,  that 
they  had  drank  it  In  defendant's  place  of 
bualneaa,  and  that  it  was  intoxicating;  and 
one.  a  diemlst,  who  testified  that  it  con- 
tained alcohoL  The  defendant  testified  in 
bis  own  b^mlf,  and  waa  asked  if  he  knew 
at  the  time  he  sold  the  beverage  that  it 
would  produce  Intoxication,  and  also  wheth- 
er he  ever  discovered  that  it  made  any  one 
drunk,  but  on  the  objection  of  the  state  he 
was  not  permitted  to  answer.  Ignorance  on 
the  part  of  the  defendant  of  the  fact  that 
the  beverage  he  sold  was  intoxicating  would 
not  be  a  defense  to  the  charge  made  against 
him.  He  sold  the  beverage  Intentionally, 
and  did  so  at  his  peril.  He  Is  (hargeable 
with  Ita  real  nature  and  effect  Had  he  been 
permitted  to  answer  the  second  question  in 
the  negative,  it  would  not  have  tended  to 
establish  a  defense,  nor  to  contradict  evi- 
dence submitted  by  the  state,  for  It  was  not 
shown  that  any  one  had  become  Intoxicated 
In  his  place  of  business  by  drinking  It  One 
witness  testified  that  It  made  him  "pretty 
drunk"  to  drink  two  bottles  of  It,  but  it  is 
not  shown  that  defendant  saw  him  when  be 
drank  it  nor  while  he  was  under  Its  Influ- 
ence. We  think  the  action  of  the  court  In 
excluding  the  answers  was  correct 

2.  The  persfm  from  whom  defoidant  pur- 
chased the  beverage  In  question  testified  as 
a  witness  for  the  defendant,  naming  the  in- 
gredients It  contained,  and  explaining  the 
process  of  Its  manu&cture.  He  had  the  In- 
gredients In  the  court  room,  and  was  asked 
to  put  them  togetb^,  "and  show  the  jury  Its 
composition."  An  objection  to  his  doing  so, 
made  by  tbe  state,  was  properly  sustained. 
There  was  nothing  in  the  experiment  pro- 
posed which  could  have  enlightened  the  Jury 
In  regard  to  the  effects  which  tbe  beverage 
would  produce  upon  persons  who  should 
drink  it 

3.  The  court  charged  the  Jury  as  follows: 
"(5)  If  defendant  kept  'B.  B.,'  and  it  was  not 
In  the  least  Intoxicating,  you  should  acquit; 
but  if  tbe  B.  B.  waa  in  fact  beer,  or  Intoxi- 
cating liquor,  then  the  fact  that  some  men 
could  drink  It  without  feeling  the  effects  of 
the  same  will  constitute  no  evidence  for  de- 
fense in  this  case.  If  It  did  intoxicate,  or 
If  It  did  contain  as  much  alcohol  as  t>eer, 
which  is  Intoxicating,  then  such  B.  B.  was 
Intoxicating;  and,  if  defendant  was  con- 
cerned in  keeping  or  selling  the  same,  or 
keeping  with  Intent  to  sell  the  same,  you 
should  convict."  The  appellant  complalas 
that  the  effect  of  this  Instruction  was  to 
withdraw  from  the  jury  the  evidence  of  sev- 
eral witnesses  for  the  defense,  who  testified 
that  they  had  drank  tbe  beverage,  and  that 
it  did  not  intoxicate  them,  nor  tend  to  make 
them  Intoxicated.  The  language  of  tbe  in- 
struction cannot  be  approved.  It  Is  not  true 
that  tf  the  beverage  was  Intoxicating  "the 
fact  that  some  men  could  drink  It  without 
feeling  the  ^ects  of  the  same  will  consti* 
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tate  no  erid^ce  for  defeoae  in  tbls  case." 
Proof  of  that  fact  tronld  be  evidence  for  tbe 
defeoae,  bat  tbe  meeidng  of  the  instruction 
Is  evidently  that  if  the  beverage  was  beer,  or 
Intoxlcatlog,  then  the  fact  that  some  men 
could  drink  it  without  feeling  Its  effects 
would  not  constitute  a  defense.  The  Jury 
could  not  have  beUeved  that  they  were  au- 
thorised to  disregard  evidence  as  to  the  ef- 
fects of  the  beverage  upon  defendant's  wit- 
nesses unless  they  should  first  find  that  the 
beverage  was  in  fact  beer,  or  intoxicating. 
The  term  'intoxicating  Uquor,"  as  used  in  our 
statute,  indades  beer.  Code,  |  1555.  There- 
fore, if  the  jury  found  that  the  beverage  was 
beer,  or  intoxicating,  evld«ice  that  some  men 
drank  it  without  feeling  its  effects,  even 
though  true,  could  not  have  affected  the  ver- 
dict, and  for  that  reason  the  erroneous  part 
of  the  instruction  was  not  preJndldaL 

4.  It  is  said  the  verdict  is  not  supported 
by  the  evidence.  There  was  much  conflict 
in  the  evidence,  and  its  weight  and  value 
were  for  the  Jury  to  determine.  We  cannot 
say  that  It  did  not  anthoriae  tlie  vwdlet 
rendered.  The  judgment  of  the  district 
court  is  affirmed. 


STATU    T.    NIERS.    8AMB    v.  8EL&RT. 
SAME  V.  DURKIN.    SAHB  v.  SMITH. 
SAME  V.  BCILLEa 
(Suprane  Ooort  of  Iowa.    May  10, 1803.) 

IniOTMBHT— CrIHK    CoyMITTBD    llf  AdJOINIKO 

CoDXTY— Kbcpino  Liquor  Nuibancb. 

1.  Under  Code,  |  4160,  providing  that  vrtien 
a  public  offecge  is  committed  on  the  boundary 
line  of  two  or  more  coanties,  or  within  500 
yards  thereof,  the  juriadiction  Is  within  either 
county,  an  Indictment  for  a  crime  committed  in 
the  adjoining  county,  within  600  yards  of  tlie 
boundary  line,  need  not  aver  that  no  proBecu- 
tlon  of  the  accused  for  the  crime  charged  has 
been  institnted  in  such  adjoining  county. 

2.  An  Indictment  charging  that  at  certain 
times  named  defnadant  did  erect  and  use  a 
building  for  the  purpose  of  selling  intoxicating 
liquor  contrary  to  law,  and  with  intent  there 
and  therein  to  keep  intoxicating  liquors  with  In- 
tent to  unlawfully  sell  the  same,  and  did  then 
and  therein  sell  intoxicating  iiquort,  contrary 
to  law,  charges  but  the  one  offense  of  lieq^ing 
a  mdsance. 

Appeal  from  district  court,  Jones  ooun^; 
J.  H.  Frestcm,  Judge- 
Defendants  were  Indicted  for  a  nuisance. 
They  demurred  to  the  Indictment  Tlie  de- 
murrer was  overruled.  They  stood  there- 
on, and,  refusing  to  plead  further,  sentence 
was  Imposed.    Defoidanta  appeal. 

J.  W.  Jomlsw,  for  appellants.  John  T. 
Stme,  Atty.  O^,  and  Thos.  A.  Ctiesblre, 
for  the  State. 

EINNE,  J.  1.  The  record  In  these  five  cases 
Is  the  same*  and  they  were  all  submitted 
at  the  same  time,  with  tlie  agreement  tiiat 
<me  oi^on  should  be  decisive  of  ail  of 
them.  The  d^endants.  were  indicted  for 
the  crime  of  ni^ sauce.   Hie  material  part 


of  the  Indictment  la  as  follow:  "The  said 
John  Nlers,  on  the  5th  day  of  October,  1891, 
In  the  county  of  Dubuque,  but  within  500 
yards  of  the  boundary  Une  between  Du- 
buque and  Jones  counties,  Iowa,  in  the  coun- 
ty aforesaid,  and  on  divers  other  dajrs  and 
times  between  tlie  5th  day  of  October,  1881, 
and  the  finding  of  this  Indictment  In  ssld 
county  of  Dubuque,  did  erect  establish, 
continue,  and  use  a  building,  erection,  and 
place,  with  Intent  and  for  the  purpose  then 
and  ther^  to  sell  Intoxicating  liquor  con- 
trary to  law,  and  with  Intent  and  for  the 
purpose  there  and  therein  to  own,  keep, 
and  be  concerned,  engaged,  and  employed 
in  owning  and  keeping  Intoxicating  Uqnors, 
to  wit  whisky,  wine,  ale,  and  beer,  and 
other  intoxicating  liquors,  witti  intent  to  un- 
lawfully sell  the  same  within  the  state  of 
Iowa,  aforesaid,  and  did  then  and  there 
and  therehi  sell  Intoxicating  liquors  con- 
trary to  law,  and  did  then  and  'there 
and  therein  own  and  keep,  and  was  then 
and  there  and  therein  concerned  and  en- 
gaged and  employed  in  owning  and  keep- 
ing. Intoxicating  liquors,  with  Intent  unlaw- 
fully to  sell  the  same  within  said  state, 
contrary  to  the  form  of  the  statute  In  such 
cases  made  and  provided,  and  against  tbe 
peace  and  dignity  of  the  state  of  Iowa." 
The  defendant  demurred  to  this  indictment. 
HLs  demurrer  was  overruled,  and.  he  re- 
fusing to  plead  further,  and  standing  on 
his  demurrer,  sentence  was  imposed.  The 
defendant  excepted,  and  appeals  from  the 
order  of  the  court  overruling  his  demurrer 
and  from  the  entry  of  Judgment 

2.  From  the  assignment  of  error  and  ar^ 
gument  It  appears  that  two  objections  were 
made  to  the  oral  demmTer  to  the  indict- 
ment: (1)  That  the  Indictment  did  not  show 
that  the  district  court  of  Jones  county  had 
jiulsdictlon  of  the  offense  <diarged;  (2)  tt^t 
the  Indictment  did  not  sufficiently  charge  the 
crime  of  nuisance.  We  will  consider  these  as- 
signments of  error  in  the  order  stated.  The 
Indictment  Is  based  upon  section  4160  of  our 
Oode,wlildkproTtdeB:  "When  a  public  offense 
la  committed  on  the  boundary  Une  of  two  or 
more  counties,  or  within  five  hundred  yards 
thereof,  the  Jurisdiction  Is  within  either  coon- 
tS"  Defendant  contends,  as  either  county 
had  Jurisdiction  of  the  offense.  It  was  incum- 
bent on  the  state  to  aver  In  the  indictment 
fbund  in  Jones  county  that  no  prosecution  of 
the  accosed  for  the  crime  charged  had  then 
been  Instituted  in  Dubuque  county.  We  do 
not  think  such  an  averment  Is  necessary. 
The  Jurisdiction  given  by  the  statute  being 
concurrent  It  was  the  right  ot  the  state 
to  Indict  and  proeecnte  in  either  county. 
The  case,  so  far  as  Juriadiction  to  indict  is 
concerned,  ta  the  same  as  if  the  crime  was 
all^^  to  hare  been  committed  wltliin  the 
limits  of  tlie  county -^erdn  tiie  Indictment 
ta  found.  The  law  In  tact  makes  a  crime 
committed  within  the  limits  prescribed  hf 
this  statute,  so  far  as  the  state  is  concerned. 


Digitized  by 


lova.) 


STATE  V.  THOMPSOK. 


1077 


an  offensa  committed  within  the  cannty 
where  the  Indictment  1b  found.  The  fiwt 
that  It  might  be  pleaded  as  a  dtfense  that 
prior  to  the  finding  of  the  Indictment  lh« 
defendant  had  been  indicted,  acquitted,  or 
oonrtcted  of  Uie  same  oftenae  in  the  ottier 
county  having  juzladictlon,  la  no  reason  why 
soch  facte,  or  any  of  them,  diqnld  be  al- 
lied in  Ow  indictment  TbiBf  are  purely 
matters  of  defense.  Code,  {  Appel- 
lant refers  to  Ooonty  of  noyA  r.  Gonntj 
of  Cerro  Oordo,  47  Iowa,  186,  In  Supptnt  of 
his  contention.  That  was  a  case  where  a 
murder  had  beat  committed  In  Oerro  Gordo 
county,  and  within  600  yards  of  the  bound- 
ary <tf  Vloyd  wantf.  An  indictment  was 
foimd  In  Ihe  latter  county,  and  the  case 
tried  there,  where  a  large  amount  of  costs 
and  expoises  were  Incurred,  which  Floyd 
county  paid.  An  action  was  then  bron^t 
against  Cerro  Gordo  county  to  recover  the 
sums  so  paid.  The  district  court  rendered 
a  judgment  for  plaintiff  which  was  reversed 
on  appeal.  In  the  o^nion  it  is  said:  "Bnch 
Jurisdiction  must  be  conferred  for  aU  pur- 
poses. Tlieitt  is  no  statute  HmiHng  it  in 
any  respect.  For  all  purposes  connected 
with  the  prosecution,  the  sti^  ai  territory 
within  defendant,  but  also  within  five  hun- 
dred yards  of  the  boundary  of  the  idalntiff. 
Is  as  much  a  part  of  ttie  latter  as  any  other 
portion  of  the  territory  embraced  therein." 
The  case  does  not  support  appellant's  claim. 
The  indictment  was  saffldent  in  this  roqtect 
a  Is  the  Indlctmait  bad  for  dupUd^f  To 
constitute  a  nuisance  there  must  be  a  selling, 
or  a  kee[dng  with  Intent  to  s^  Intoxlcat- 
loK  liquors,  in  a  building  or  place,  in  viola- 
tion of  law.  Code,  f  1548;  State  t.  Hanrls, 
64  Iowa.  287.  20  N.  W.  Bep.  480;  State  T. 
Howorth.  70  Iowa,  15T,  ftO  N.  W.  Rep.  889; 
State  r.  Hass,  22  Iowa.  108;  State  Harris, 
27  Iowa,  429.  A  careful  reading  of  the  In- 
dictment shows  that  nothhig  but  the  crime 
of  nuisance  is  charged  ther^  There  Is 
no  sepiuvte  <iaTge  of  owning  and  keeping 
Intoxicating  Uquors  with  Intent  to  sell  It 
In  the  state,  contrary  to  law,  or  a  sale  of 
It.  wltliout  regard  to  the  building  or  place 
where  wM  or  kept  tor  sale.  The  latter  part 
of  the  indictment,  it  seems  to  tis,  clearly  re- 
fers to  an  owning,  sale,  and  keeping  for 
sale  in  the  building  or  place  referred  to. 
The  crime  is  sufficiently  charged  U  the  tn- 
dlctmoit  states  that  intoxicating  Uquors 
were  sold  in  a  building  or  place  In  the  coun- 
ty, in  violation  of  law;  and  so  It  would  be 
If  It  averred  that  such  Uquors  were  kept 
in  a  building  or  place  In  the  county  with 
intent  to  seU  the  same  In  vtolnticm  of  law. 
Now,  it  has  always  been  held  permlstdble 
tax  the  indictment  to  charge  that  the  crime 
was  committed  In  either  or  both  of  the  ways 
mentioned.  State  v.  Becker.  20  Iowa,  488; 
State  T.  Baughmon,  Id.  498;  State  v.  Dean, 
44  Iowa,  648;  State  v.  Spubreck,  Id.  667; 
State  T.  Wlnebrenner,  67  Iowa.  2iS0,  25  N. 
W.  Rep.  14C;  State  t.  Paul,  81  Iowa.  596, 


47  N.  W.  Rep.  77S.  Tb6  Indictment  In  the 
case  at  bar  does  no  more  than  to  charge 
that  the  crime  was  committed  in  both  ways. 
Either  act  would  constitute  the  crime  of 
nuisance,  and  to  charge  both  Is  only  char- 
ging one  and  the  same  crime.  The  Indlct- 
mait Is  unobjectionable,  and  the  judgment 
below  must  be  affirmed. 


STATE  V.  THOMPSON. 
(Supreme  Court  of  Iowa.  May  0,  1808.) 
Labcsht  —  Btidbncb  —  PosBuuoM  or  Stolen 

PaOPESTT  — AOCOMPUCB  — COKHOBORATION— In- 

STRnoTioH— Misconduct  or  Jukt — OrricBas  la 
JORT  RooH. 

1.  On  trial  of  one  of  three  persons  Jtdntly 
Indicted  for  the  larceny  of  about  $155  In  money, 
a  kaife,  and  other  articles,  one  of  the  two  not 
on  trial  testified  for  the  state  that  he,  defend- 
ant, and  one  O.,  the  other  [»erson  Indicted, 
stole  the  monev  and  knife,  and  divided  the 
numey  among  litem;  and  there  was  other  tes- 
timoiv  tending  to  show  that  the  larceny  was 
eomnntted  on  a  ewtain  day,  and  that  the 
persons  indicted  committed  ft.  Held,  that  it 
was  not  error  to  permit  a  witness  to  testlhr 
as  to  the  amount  of  money  had  by  O.  on  socn 
certain  day  or  the  day  before. 

2.  On  SBch  trial  the  owner  of  the  property 
testified  that  he  bad  owned  the  knlf^  stolMi 
about  two  years,  and  he  thought  the  one  taken 
from  defendant  and  introduced  In  evidence  was 
his.  The  accomplice  testified  for  the  state 
that  the  one  stolm  was  like  the  one  in  svidmee. 
Defendant  testified  that  he  purchased  the 
knife  of  one  P.  before  the  larceny  was  com- 
mitted, and  was  corroborated  by  other  wit- 
nesses. The  court  Instructed  the  fmr  ttiat,  un- 
less the  proof  showed  that  the  knife  latrodoeed 
in  evidence  was  stolen  from  the  person  al- 
leged in  the  Indictment,  the  finding  of  It  in 
possession  of  defendant  would  not  tend  to  cor- 
roborate the  evidence  of  the  aoeompllos,  nor 
to  connect  defendant  with  the  commission  of 
the  crime.  Beld,  that  the  refusal  of  the  court 
to  instruct  the  jnry  that.  If  defendant  was  the 
owner  of  the  niln  In  evidoiee,  "you  are  not 
to  consider  the  evidence  relating  to  the  knife 
as  testimony  corroborating  the  accomplice 
connecting  defendant  with  the  commisBion  of 
the  crime  charged,"  was  without  prejudice. 

3.  In  Bucb  case  It  appeared  that  about  mid- 
night the  jury,  while  considering  ttieir  verdict 
were  taken  from  the  jury  room  to  the  court 
room,  because  the  bad  air  in  the  formor  was 
making  some  of  the  jurors  sick;  that  the  bailiff 
and  deputy  eheriCF  remained  in  the  court  room 
with  the  jury  until  mornlne;  and  that  tlie 
officers,  daring  the  most  of  the  time,  were  in 
one  comer  of  the  court  room,  and  had  no  oon- 
versation  with  the  Jurors,  ezc^t  to  tell  them 
to  kem  away  from  a  certain  table  therein. 
Hdd  that,  while  such  conduct  should  not  be 
approved,  the  refusal  of  the  trial  court  to 
grant  a  new  trial  because  of  such  conduct  will 
not  be  disturbed,  where  it  does  not  appear  that 
prejudice  to  defendant  resulted  from  it. 

Appeal  from  district  court,  I^on  county; 
Frank  It.  Oaynor,  Judge. 

The  defendant*  William  Thompson,  was 
convicted  of  the  crime  of  larceny,  and  a^ 
Judged  to  be  imprlaoned  In  the  penitentiary 
at  Anamosa  for  the  period  of  aix  months, 
and  to  pay  the  costs.  From  that  Judg^ 
meut  he  appeals. 

Parsons  &  Croa^  for  appdlant  Joba  T. 
Stone,  Atty.  Gen.,  and  Huml  A.  Gtacddrs^ 
for  the  State. 
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ROBINSON,  0.  J.  The  appeUant,  WU- 
Uam  Thompson,  nod  Oscar  Thompson  and 
Robert  Dore,  were  accused  by  iDdlotment 
of  the  crime  of  larceny,  committed  by  fe- 
loniously stealing  and  carrying  away  "cer- 
tain greenbacks,  bank  btUs,  gold,  sUver, 
and  copper  coins,  •  •  •  ona  razor,  one 
pair  of  mittens,  and  one  pruning  knife," 
all  of  which  were  owned  by  one  Joseph 
Vachear.  A  separate  trial  was  awarded 
to  appellant  He  was  found  guilty,  and 
the  vnlue  of  the  property  stolen  was  fixed 
by  me  Terdlot  at  $16a 

1.  It  was  shown  by  the  testimony  of 
Joseph  Vachear  that  during  a  part  of  Au- 
gust, 1881,  he  made  his  home  at  the  resl- 
dCToe  of  Levi  Messerile,  in  Lyon  county, 
and  while  there  slept  in  the  bam  loft  He 
went  from  there  oa.  Wednesday,  the  19th 
day  of  August,  leaving  In  the  loft  a  bun- 
dle, whidi  contained  fl55.45  In  money  and 
the  other  property  descrfbed  in  the  indict- 
ment. Tlie  bundle  contained  a  pasteboard 
box,  was  tied  with  a  rope,  and  was  over 
the  manger,  and  near  the  ladder  1^  means 
of  which  the  loft  was  reached.  Vachear 
returned  on  the  28d  day  of  August,  and 
foimd  tiiat  the  money  and  other  property 
had  been  stolen  during  his  absence.  On 
JTrtOfly,  the  21at  day  of  August,  tlie  de- 
fendants were  at  Messeriie's  for  Che  pur* 
pose  of  tbreshing,  but  none  was  done  on 
that  day.  ^e  other  threshers  were  away, 
and  a  part  of  the  lime  defendants  were 
about  the  bam  and  in  the  bam  loft.  In 
the  afternoon  they  took  a  team,  and,  ac- 
cording to  the  testimony  of  Msss^le,  wmt 
to  the  Hiredilng  machine,  which  was  about 
a  mile  and  a  half  distant  After  a  brief 
absence  they  returned,  and  spent  the  re- 
mainder of  the  afternoon  at  the  bam.  At 
night,  when  the  other  thrediers  returned,  a 
pasteboard  box  and  a  rope  six  feet  kng 
w^  found  In  tlie  manger  near  the  ladder. 
Dove  was  produced  as  a  witness  for  the 
state,  and  testified  tbat  he  and  his  code- 
fendants  took  the  miHi^  and  knife  de- 
scribed in  the  IndictmoLt;  ttiat  appellant 
took  the  knife,  and  Uiat  the  money  was 
counted  at  the  threshing  machine,  wtmI  di- 
vided among  the  defendants.  A  jeweler 
ct  Rock  Raj^s  was  produced  as  a  witness, 
And  asked  to  tell  what  he  knew.  If  any- 
thing, about  Oscar  11iomps<m  having  con- 
siderable mon^  In  his  possesrion  on  Uie 
20tik  or  21st  day  of  August,  1801.  An  ob- 
jection to  Hie  question,  made  1^  the  de- 
fendant was  ovemiled,  and  the  answer 
was  admitted  <mly  "as  a  drcumstance  to 
be  cwistdered  wltb  the  other  drcum- 
Btances."  In  tluit  rollng  we  think  ttiere 
was  no  error.  Tbe  flact  that  Oscar  had  a 
consldenible  sum  of  money  in  his  posses- 
sion at  the  time  spedfled,  considered  alone. 
WBs  of  little.  If  any,  valu^  especially  as 
against  appdlant  But  the  facts  testtfted 
to  by  several  witnesses  tended  to  stww 
diat  the  propN^  In  questlML  waa  atiAm 


Friday,  and.  If  it  waa  stolen  then,  that 
the  defmdants  were  gultty  of  the  theft 
If  Oscar  had  a  considerable  sum  of  mon- 
ey after  and  about  the  time  the  crime 
was  committed,  that  tbct  might  pn^terly  be 
considered  as  tending,  altbou^  but  slight- 
ly, to  onroborate  ihe  testinHniy  of  Dove 
and  othen  to  the  elEeet  that  the  m<ney 
in  qwjstltm  was  stoiea  by  d^eodanta,  and 
divided  ajwng  thsm.  The  question  object- 
ed to  was  designed  to  secure  procrf  ot  a 
foct  which  ndi^t  be  niaterial  as  corrobo- 
rating evldmoe^  and  not  a  dedaratfam  of 
an  accomplice.  Therefore  the  case  of  State 
V.  Weaver,  67  Iowa,  732,  U  N.  W.  Rep. 
676,  rriled  upon  1^  appellant,  la  not  In 
point.  As  to  tite  owrrobwatlon  necessary, 
see  State  v.  Van  Winkle^  80  Iowa.  21.  46  N. 
W.  Rep.  388;  State  v.  Allen.  57  Iowa.  4SU 
10  N.  W.  Rep.  806;  State  v.  Heones^.  56 
Iowa,  299,  7  N.  W.  Rep.  641;  State  t. 
Wart,  61  Iowa.  687,  2  N.  W.  Rep.  406; 
Stete  V.  Thomtim,  20  Iowa,  80;  Stete  t. 
Soblagel.  18  Iowa;  loa 

2.  Vachear  testified  that  be  had  owned 
the  knife  stolen  about  two  years,  and  he 
thought  that  <Hie  Introduced  in  evidence; 
which  was  obtained  tram  appelant  early 
in  September,  was  the  one  stolen.  Dove 
testified  that  the  one  stolen  was  Uke  the 
one  80  InttoduoeO.  Ajipellant  teetUed  In 
effect  that  he  porohaaed  It  of  one  Pardee, 
before  he  went  to  l£eaaerite*s  to  thredi.  and 
his  testimony  to  that  effect  la  corroborated 
by  other  witnesses.  Hie  appdlant  asked 
the  court  to  Instmot  tbe  Jury  as  follows: 
"If  you  find  lliat  the  defendant  Is  the 
owner  of  the  knife  introduced  In  evidence, 
you  are  not  to  oonatder  tbe  evidence  re- 
lating to  the  knife  as  testimony  oorroborat- 
Ing  the  aooompUoe  connecting  tbe  defend- 
ant with  tile  oommisslMi  of  the  crime 
oharged  in  tiie  indictment"  Tbe  instroo- 
tlcm  was  refused,  but  in  the  seventh  para- 
graph of  the  charge  tbe  court  bHtmoted 
the  Jury,  In  ^Eect,  that  nnleas  the  proof 
showed  that  the  knife  introduced  in  evi- 
dence was  stol«L  from  Va<diear,  as  alleged 
in  the  indictment  the  finding  of  It  in  the 
possession  of  the  d^endnnt  woold  not  tend 
to  corroborate  flie  witness  Dove,  nor  to 
connect  appdlant  wtth  the  commission  of 
the  nime.  That  portion  of  the  fdiargewas 
fully  as  favorable  to  appenant  as  was  the 
instruction  asked.  Hence  the  mfosal  to 
give  it  was  without  prejudice. 

3.  Aroellant  complains  that  two  of  the 
court  bailiffs  were  permitted  to  remain  In 
the  room  with  the  Jury  while  they  were 
onuddering  th^  vodtot  It  appears  that 
at  about  8  o'clock  In  the  evening  tho  Jury 
retired  to  their  romn,  whlcb  was  about  10 
by  12  feet  in  sise.  After  a  time  the  air  be- 
came impure,  and  some  of  the  Jurors  com- 
plained of  bdng  unwdL  midnlc^tthey 
were  permitted  to  enter  the  oourt  room, 
which  was  about  SO  by  40  feet  in  dse,  and 
remained  there  nntH  morning.  During  th» 
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greater  part  of  the  time  ttier  were  In  tbe 
court  room  a  deputy  sheriff  Bud  bailiff 
were  witli  tbnn.  It  appean,  howevei^ 
tbat  dnzlnc  most  of  Uie  time  tbe  offioen 
w«e  In  <me  oomer  of  tbe  room,  a  part  of 
the  time  one  of  them  was  asleep,  and  nei- 
ther of  them  bad  any  conTenation  with  tbe 
Jotoib;  unless  to  tell  them  that  they  must 
remain  away  from  one  of  the  two  tables 
which  were  In  tbe  room.  So  far  as  prac- 
ticable, all  persons  hut  the  jurors  iboold 
be  excluded  from  the  Jury  room  while  they 
are  deliberating  upon  tbsir  verdict  The 
presence  of  an  officer  or  other  unauthor- 
ized person,  eren  though  he  say  nothing, 
may  tend  to  restrain  that  free  fnterobange 
of  Tiews  and  discussion  between  Jorora 
wblA  ta  desirable,  and  often  neoeasaxy*  In 
order  tbat  fliere  may  be  an  Intelligent 
agreement  to  a  just  T«41et;  and  the  prao- 
Uoe  of  allowing  pereons,  not  Jurors,  to  be 
present,  should  not  be  t<deraaed  irtiere,  by 
reaaimatde  effcv^  it  can  be  avt^ded.  But 
in  this  case  there  seems  to  hare  been  some 
excuse  lor  what  was  done,  and  the  facts 
disclosed  by  the  record  Indicate  that  no 
prejudice  to  deftmdant  resnlted  ftom  it. 
Tbe  uistxtct  court  had  bettM  means  of  ai^ 
rlTlng  at  ttie  truth  (tf  the  matter  than  we 
hare,  and  we  do  not  think  ita  action  In  re> 
fusing  a  new  trial  on  account  of  what  was 
done  should  be  disturbed. 
Tba  Judgment  Is  affirmed. 

BAESIDB  et  aL  T.  HAHM. 
^npreme  Oonrt  of  Iowa.    Maj  10, 18^) 
Sue— Wabraittt— Damaobs  fob  Breach. 

1.  IMalatiffs,  through  their  nfcent,  sold  a 
stallion  to  defendant,  and  gave  him  a  written 
warranty  that  the  was  an  average  foal 
setter.  The  sridence  showed  that  at  the  time 
uie  horss  was  sold  he  was  affected  with  a  dis- 
ease from  which  he  soon  afterwards  died,  and 
which  rendered  him  entirely  unable  to  perform 
the  service  for  which  he  was  warranted.  It 
was  also  proved  that  tbe  agent  knew  of  the 
disease,  and  about  a  montb.  before  tbe  sale  was 
treating  the  horse  for  it.  It  did  not  appear  that 
tbe  condition  of  tbe  horse  was  noticeaole  on  an 
ordinary  examination  when  defendant  took  bim. 
Beld,  that  plaintiffs  conld  not  recover  tbe  price 
of  tbe  horse. 

2.  Defendant  could  recover  from  plaintiffs 
for  the  time  and  money  expended  to  save  the 
horse  under  advice  of  Uie  agent  wlio  tt^  de- 
fmdant,  when  he  went  to  him  on  dUwoverlng 
the  disease  a  few  days  after  tbe  sale,  tbat  be 
thought  the  horse  hod  only  a  bad  cold,  and 
wonld  be  all  right  in  a  few  weeks,  if  properly 
eared  for,  and  afterwards  gave  bim  a  prescrip- 
tUu  for  UM  horse. 

Appeal  from  district  court,  Calhoun  coun- 
ty; George  W.  Paine,  Judge. 

Action  on  a  promissory  note  for  tbe  fore- 
closure of  a  mortgage.  Judgment  for  de- 
fendant, and  plaintiffs  api>eaL 

Stevoison  A  Lavender,  for  an>ellant8. 
M.  B.  ft  J.  B.  MoOxaiy,  for  appdlee. 

GRANGER,  J,  On  the  7th  day  of  Oc- 
tober, 1889,  the  defoidant  made  to  the 


plaintiffs  his  three  promissory  notes  for  the 
aggregate  sum  of  $800.  and  secured  the 
same  by  chattel  mortgage.  The  notes 
mature  at  different  tlmee,  and  thla  aotbm 
la  on  the  first,  being  for  $200,  and  tnterest. 
The  ooDsideratlon  for  these  notes  was  a 
stallion  named  "Marie  Master,"  and  Oie  de- 
f mdant  avers  that  In  tiu  sale  of  said  horse 
be  was  represented  to  be  sound  and  all 
rlghlv  and  a  good  foal  getter,  and  that  the 
representations  were  false  and  fraudulent; 
that  whoi  the  stallion  was  sold  to  the  de- 
fendant  he  was  unsound  and  wortUeas, 
atad,  theTeafter.  about  Janueiy  30,  1890, 
•aid  horse,  because  ot  his  unsoimdneas, 
died.  Defendant  asks  the  canoellation  of 
the  notes  and  mortgage,  and  for  damages 
for  his  services  and  exp^ises  in  oaring  for 
the  horse  because  of  bis  unsoundness.  The 
district  court  granted  the  relief,  and  gave 
Jndgmokt  fbr  defendant  fbr  $110^  and  coats. 
The  plalullfl^  reside  In  Wankegan,  ZIL,  and 
the  buslneast  on  their  bdialf,  In  tlu  asle  of 
the  borsi*,  was  done  Igr  one  Soott  Tbere 
was  delivered  to  tbe  defendant  a  written 
warranty  that  the  "horse  named  'Mark 
Master"*  was  "an  average  foal  getter,"  It 
ctired  for  properly,  eta  It  contained  no 
other  words  of  warranty  as  to  soundness. 
Hie  testluMmy  shows  anlto  condudvely 
that  when  the  horse  was  sold  he  was  af- 
fected with  the  disonse  from  irtdch  be  died. 
His  disease  was  located  In  the  "sheath," 
and  reudcred  him  aitlrely  unable  to  pei^ 
form,  and  unfit  for,  the  service  for  which 
he  was  purchased  and  warranted.  Be- 
cause of  this  defect  he  was  of  no  valuer 
and  this  was  the  condition  of  the  horse 
when  sold.  The  hoEM  was  delivered  tbe 
day  after  the  notes  were  made,  and  had 
not  been  seen  by  the  defendant  before. 
About  three  days  afterwards  the  defect,  or 
disease,  vaa  discovered,  and  defendant 
then  went  to  Soott  and  told  him  how  the 
horse  was,  and  that  he  would  not  pay  for 
him.  Scott  told  him  he  thought  It  was  tmly 
a  bad  cold,  and  he  would  be  all  right  In  a 
few  weeks.  If  properly  cared  for,  and  he 
afterwards  gave  a  prescription  for  the 
horse.  There  is  no  question  as  to  the 
agency  of  Scott.  He  had  the  horse  In  poe- 
sessiMi,  and  d^vered  him  to  defendant; 
signed  the  plaintiffs'  names  to  the  war- 
rantr,  and  received  the  notes  on  which 
they  seek  to  recover.  These  plaintiffs  are 
not  In  a  situation  to  auoceasfully  question 
the  fact  as  to  the  agency.  A  point  of  oon< 
tentlou  Is  as  to  the  allegations  and  proofs  of 
representationa  of  soundness,  outside  of  the 
spedflo  terms  of  the  writtMi  warranty.  It 
Is  not  important  that  we  should  inquire  as 
to  that  If  we  disregard  evldejioe  ss  to 
such  representations,  and  look  alone  to  the 
warranty  and  Scott's  knowledge  of  the  con- 
dition of  the  hone,  when  sold,  we  have  a 
clear  showing  of  fraud.  The  warrant 
was,  Itself,  no  less  than  a  representation 
that  the  horse  was  an  average  foal  getter. 
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If  If  i^M  tfTreb  Wlfb  <  knowledge  that  It 
#ils  Affile,  Aid'  Hf  was  i*eUed  xiDca,  It  was  s 
ftMnnl  fUd  WiaUn  tbe  allegiitions  of  the 
ibtewer.  'ttitfC  Soott  &new  of  the  disease 
Is  <!leiUl7  diown.  He  was  treathig  Ihe 
Horte  foif  Hie  same  (tflmeAt  as  early  u 
S«>»teinb«i'  12,  t88»,  when  It  fi  piWett  Oiat 
(be  legs  and  sheath  of  the  horse  were  swol- 
Ven.  The  horse  was'  not  a  foel  getter,  be- 
teuse  of  his  diseased'  oondltloft,  and  this 
wtts  knowA  fo  be  so  by  ScotC  The  sftle  ot 
hXtt,  with  the  re^reeehtatloa  that  he  was  a 
fo*l  getter,  was  «  frand,  and  there  was  no 
obnsldeAition  for  the  notes  glTen.  It  does 
nof  apipear  thdt  whte  flie  defendant  tootc 
4!be  Aorse  the  defects  were  observable 
from  an  ordinary  exaiMnatton,  probably 
beonnse  of  tretttmenf;  bnt  Ihey  soon  Sfter 
dereloped  Whra:  tite  treatment  ceased. 
This  fact  Is  not  teetffled  to  M  terms,  but  It 
1»  fnfeitfble  M>ifl'  the  prorett  facts.  It  Is 
hot  a  CAee  In  whicfi  fhe  defendant  was  te- 
qul^  to-  rely  oA  hU  own  seiises  as  to  (he 
lYuailUes  6t  the  hoi«e.  taA  a  right  to 
^ly  npon  ttuf  pWintlffs'  representattona 
as  madfi.  fiy  the  dlr^tiotia  Scott,  whom 
^ne  defendfttit  Hknir  m  tile  (Conduct  of  the 
transaction,  Ke  expevfded  time  and  money 
tff  save  tho  It  Was"  a  direct  result  of 

the  fi^nd,  tiM  tor  K  he  Avoid  recover. 
The  SuAgmeat  U  th  ftcOWd  wltb  tm  tlewfl.' 
and  It  A  Affirmed. 


fiODOERS  et  at  <  liEVY. 
(Bajfratta  coart  of  MebrUka.  April  11,  iMtt.; 
Res  ivmcrrx. 
1.  One  A.  firought  an  action  of  fepievln  a^last 
h.,  wbloli  wSft  dimntUfid,  beesoM  A.  had  not  lend 
emrityusm.  Held,  that  the  Judgment  of  db^ 
actual  lor  the  oaun  stated  did  not  bar  »  fstsn  so 
tlon  for  the  same  property. 

ft.  TTbere  fl  caufte  Is  dtsmlsBed  becaosS  the 
plalntlir  (aft  not  (egdl  sspacity  to  Boe,  tod  th« 
fendant  thereupon  has  m  jwy  iSipa&eled  to  try 
the  rlsbt  of  property,  which  Is  awarded  to  him, 
he  thereby  cannot  bar  the  ptalntiti  from  mait- 
tainfng  a  aeoond  aotloii  df  replsvia  <tf  Uie  satne 
good*. 
(SyllabUB  by  the  OoarL) 

Error'  to  district  court.  Adafhs  connty;  Gas- 
Ufi,  Jndge. 

Action  of  t«pletln  by  MoseH  S;.  Levy 
agaltist  :fames  L.  Rodgers  and  othei^.  There 
wad  judgtnehf  befote  a  Jn&tlce  of  the  peace 
dismissing  the  actloh.  On  appeal  to  the  dis- 
trict conrt  plaintiff  bad  Judgment,  and  de- 
fendants biltig  error.  Affirmed. 

Bowen  &  Bowoi,  for  plainttOs  In  error. 
Oapps  &  Stevois*  tor  defendant  In  «ror. 

MAXWELL,  C.  j.  this  Is  an  acUon  of 
replevin,  brought  by  Levy  against  Rodgers 
before  J.  £l  ^erce,  a  Juuilce  of  the  peace. 
A  change  of  venue  was  then  applied  for  un- 
der the  statute,  and  the  cause  transferred 
to  W.  ll.  Burton,  a  Justice  of  the  peace.  A 
transcript  In  the  case  from  his  docket  is  aa 
follows:  "Oct  19, 1689.  Come  now  the  par- 
ties in  this  action,  plalntUT  and  defendant. 


in  person,  and  by  their  attorneys  defendantv 
file  thetr  motion  to  dismtai  said  actton  for 
the  reason  that  plfllntSfF  has  not  1^1  capac- 
ity to  sue.  Motion  SQsttlned,  wMA  leave  t» 
plaintiff  to  amend  by  kiterilneaflon.  To 
whl(^  defendant  obJectK  THftenm  thereup- 
on demand  a  jury  to  deterndne  the  right  of 
property  in  acting  commenced'  was*  in  ttie- 
defendants,  and  we  assess  the  mfae  df  RdA 
property  hi  the  mm  of  (100.  We  abo  assess 
fbe  damages  sustained  by  said  d^endnnts 
by  ireason  ot  detefltton  of  the  said  propertar 
at  (he  sum  of  $6.00.  Daniel  C  Brown;  Pore- 
man.  It  is  theitiupon  oonridered  by  me  that 
aforesaid  defendants  have  a  return  cf  the- 
property  taken  on  a&Sd  wrtt  of  replevtn.  and* 
Chat  they  reco-rer  their  damages  for  th» 
withholding  of  the  mam,  aavesscd  at  18.00, 
or,  in  case  tf  rettrm  of  said  property  cannot 
be  had,  that  they  tfecover  of  said  plalntHf, 
Moses  H.  Levy,  the  valne  tfrereof,  assessed 
at  IISO,  and  costs  of  snlt,  taxed  at  $17  40-100. 
Geo.  Lynn,  JTostlce  Peace."  Levy  thereupon 
brongm  a  se<*ond  action  of  replevin  for  the^ 
same  property  before  a  justice  of  the  peace, 
and  it  vaa  dlttnteed,  because  the  justice 
seemd  to  have  snppoBed  he  had  no  Jmlsdlc- 
tion.  The  ease  was  appealed  to  the  district 
court,  where  Rodgers,  in  answer  to  the  peti- 
tion of  Levy,  flTed  a  general  denial.  On  the- 
trtal  of  the  cause  a  Jury  was  Waived,  and  the 
cause  submitted  to  the  court,  wlil(4k  renderert 
Judgment  as  follows:  "On  tbfs  7th  day  of 
Jmie,  1890.  this  caose  oemes  on  to  be  beard,, 
and  by  stipulation  of  parties  in  opm  court  » 
Jury  la  waived,  and  by  agreement  made  as 
aforesaid  chvue  Is  tried  to  tbe  court  on  the- 
petition,  answer,  and  reply  and  the  evi- 
dence, and  the  same  being  snbmlttw!  to- 
the  court,  and  said  court  Snds  that  at  the 
eommencement  of  tl^  action  the  ptetn- 
tlff  had  a  special  ownefsblp  to  the  prop- 
erty described  to  the  petition  herein,  to 
wit,  i  Mack  mare,  10  years  old;  1  bay  borae 
colt;  1  bay  mare,  about  4  years  old.  THa 
contf  farther  finds  that  said  special  owner- 
ship Is  bad  by  vlrtae  of  a  chatty  mortgage 
glTen  by  the  defendants  hereto  to  A.  Loeb- 
or  orde^  to  secure  two  oertato  promissory 
notes  of  the  sold  defendants  herein,  payable 
to  said  A.  Loeb.  which  amounts,  p rind  pal 
and  toterest,  to  |S9.  The  court  further  findst 
ttiat  after  the  matutlty  of  said  notes  the  de^ 
fendants  herein  refused  to  deliver  to  plain- 
tiff  hereto  the  property  described  to  said 
mortgage  to  accordance  with  the  condition* 
Otereof .  The  court  further  finds  that  at  the- 
commencement  of  this  action  the  platotiff. 
by  virtue  of  hie  4>edal  ownership,  was  en- 
titled to  the  immediate  posseaskw  of  the 
same,  and  that  the  defendant  wrongfal^ 
and  unlawfully  detained  saM  piupsrty  fron*. 
the  possosslon  of  this  ptalDtlEf.  The  court 
further  finds  that  the  platotlcr  has  be^  dam- 
aged by  the  wrongfnl  detendon  of  snld  prop- 
erty to  the  sum  of  1  cent  It  Is  therefore- 
considered  and  adjudged  by  the  court  that 
the  platotiff  recover  from  the  defendant  as- 
damages  for  the  wrongful  detention  (d  the- 
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«ald  property;  also  hlfl  costs  herein  exp^d- 
ed,  taxed  at  |  ."  The  sole  questiou  pre- 
sented to  HUa  eonrt  Is,  does  llie  jiidgm«it 
of  dismlasal  the  Justice  of  the  peace  in 
the  first  action  bar  the  recorery^  in  this?  It 
will  be  obserred  ttuit  tbe  cause  was  dto- 
mlSBed  for  wont  of  legal  capadty  of  Lery  to 
sue.  This  Is  not  a  Judgment  upon  the  mer- 
its, bot  merely  In  abatem^t  of  that  action. 
Thus  an  answer  that  the  plaintiff  was  mn 
compos  mentis  presmts  matter  In  abate- 
ment only.  Jetton  T.  Smead.  29  Ark.  372; 
Cobbey,  RepL  S  773.  A  judgmpnt  of  nonsuit 
does  not  bar  the  plalntlfl  from  another  ac- 
tion for  the  Bame  cause.  Hackett  t.  Bon- 
nell,  18  Wis.  471;  Westcott  t.  Bock,  2  Colo. 
335;  Daggett  r.  Robins,  2  Blackt.  415;  Wells. 
Kopl.  I  781 ;  Cobbey,  RepL  1 1192.  Ths  action 
belns  dismissed  as  to  Levy  beoanss  of  his 
want  of  legal  capad^  to  sue,  left  tte  right 
to  the  property  nndetermbied.  and  the  fiict 
that  a  Jorr  was  called  after  th«  cause  was 
dismissed  u  to  Imrj  did  not  operate  u  a 
bar  to  a  fntore  acttoa  The  Judgment  Is 
flierefore  affirmed.  The  other  judges  con- 
car. 


CARNEY  r.  BALDWIN. 

(Soprems  Ooort  of  Mlcbiean-  AprU  28,  1803.) 

SsTTiNO  Aside  Tiz  Bales— Pkocbdurb  0:1 
Appeal — Bond. 

1.  Pub.  Acta  1891.  No.  300, 1  61,  proTidlog 
for  appeals  in  tax  cases,  states  that  such  pro- 
ceedings shall,  where  no  other  proTlsion  i« 
made,  follow  the  ordinary  chancery  practice, 
and  that  00  appeal  taken  the  Judge  shall,  at 
the  request  at  either  party,  and  on  notice,  settle 
a  case  containing  so  muco  of  the  proceefUnKs 
as  may  be  necessary  for  the  supreme  court, 
and  if  an  smMol  shall  be  taken  such  case  shall 
be  transmitted  to  such  court.  BM^  that  an 
appeal  in  a  tax  case  cannot  be  dismissed  be- 
cause the  appellant  bos  not  caused  a  ease  to 
be  mi>de  and  settled;  for  Id  ordinary  dioncery 
appeals  either  party  has  the  right  to  procure  a 
case  to  be  settled,  and  if  the  appeal  be  regular- 
ly taken,  and  neither  party  takes  steps  to  have 
a  case  saade,  the  cause  wul  stand  for  a  beortng 
without  the  testimony,  and  it  will  derolre  on 
appellant  to  show  that  the  decree  Is  not  war* 
ranted  hy  the  pleadings. 

2.  Section  01  also  proTldes  that  notice 
shall  be  glren  of  all  aMveals  in  tax  oases  to  the 
supreme  court,  and  that  such  appeals  shall  be 
claimed,  and  a  bond  for  costs  given,  within  20 
days  after  the  making  and  entering  the  de- 
cree. Hdt^  that  whero  the  snKsal  is  not 
claimed,  and  the  bond  Sled,  within  the  20  da:^ 
the  appeal  will  be  dismissed. 

Appeal  from  circuit  coort,  Bay  county. 
In  cbAncery;  Oeorge  P.  Cobb,  Judge. 

PetitloD  bj  Thomas  Carney  against  James 
BaJdvUi  to  here  set  aaide  a  decree  of  sale 
ot  certain  land  sold  for  taxes,  bid  off  by  tbe 
state,  and  snbseiiuently  piirdiased  by  de- 
teodaaL  A  decree  was  entered,  setting  aside 
^  tsx  sale,  and  tbe  deed  given  defendaiU, 
on  the  perfsmnance  of  certain  conditions  by 
tbe  petlttoner,  and  defendant  appeala  I'ertl- 
tfamer  movas  to  dlamte  tba  appeal.  Dto- 
mlssed. 


W.  T.  Bope,  for  appelant  Ia  HcHogh. 
tot  appdlee. 

LONG,  J.  Tlie  auditor  general  ctt  the  state 
filed  his  petition  In  tiie  circuit  court  of  Bay 
county,  in  <diattoery,  for  the  sale  of  lands 
for  deHuquent  taxes,  tmder  the  provisions  of 
Act  No.  1B5  of  the  Publlo  Acta  of  1889.  A 
nollee  was  published,  as  required  by  the 
statute,  that  the  petition  would  be  brought 
to  the  attention  of  the  court  on  tbe  first 
Tuesday  of  March,  1801,  and  a  decree  a^ed 
for  a  sale  of  the  lands  on  the  first  Monday 
of  May  thereafter.  Among  the  llsta  of  lands 
deUnqnent  for  taxes  for  the  year  1888  was 
lot  6.  blotik  78,  plat  of  iMWer  Saginaw.  A 
subpoena  woe  Issued,  directed  to  Patrick 
Oam^,  as  the  owner  of  these  lands,  and 
tb%  return  of  the  subpoena  shows  that  It 
was  Mrred  upon  Mm.  Patrick  Carney,  ad- 
nlnlsCrmtrtx,  hy  Mlverlng  to  her  a  copy 
thereof,  and  at  the  aame  time  showtaig  her 
tbe  orlgtaial.  wltt  the  seal  of  tbe  court  hn- 
preased  ttwreon.  No  persoa  appeared  to 
defimd  agalmt  tbe  petltkn,  and  a  decree 
was  entMvd  orteihig  a  sale  of  ihe  lands.  On 
aCay  4,  18»1,  the  lands  wefe  offered  for  sale 
under  the  deoree.  and  bM  off  the  county 
treas^nr,  tor  the  state,  for  wont  of  bidders. 
Angort  3,  1802,  Jamee  Baldwin  pidd  to  the 
state  the  amount  bid,  md  Interest,  and  a 
tax  deed  was  Issued  to  him  fberaCor.  Thomas 
Ouncy,  tiie  petlttoner  here,  on  September 
12,  1802,  filed  a  aapplemeBtal  petftlen  In  the 
saoM  cause  bt  tbe  drcttlt  court,  ta  dianoerr, 
«w  Bey  manty,  aridng  tbe  eonrt  to  aetaride 
the  decree  of  sale,  and  the  deed  Issued  to 
Jamse  Baldwtai.  The  soppleineBtal  petition 
seto  fbilh  that  the  petltlonsr  Is  the  son  and 
ene  ot  the  befxa  at  law  irf  Patrick  Carney, 
against  the  tax  waa  aaeened,  and  that 

Fatatli±  Ghmey  died  tn  August,  1886;  that 
merlons  to  hia  death  he  made  a  wU  tfevMne 
to  his  wife  die  custo<ly  and  oontnd  ot  all 
his  property  during  her  netlme,  with  the 
remainder  over  to  his  Children;  that  at  the 
ttme  the  decree  of  sale  was  made  flie  pe- 
tlttoner was  under  tbe  age  of  21  years; 
and  tiiat  no  subpoena  waa  served  uptm  him 
or  the  other  h^  at  law,  nor  upon  the 
petttlcmer's  gaardlan,  aU  ot  whom  were  res- 
Ments  of  Bay  oonnty  at  the  time  of  the  fiUng 
of  the  auditor  geneial'a  petition,  and  at  the 
time  of  the  maUng  of  ttie  deoee.  He  also 
aUeged  that  there  wtm  aufflolent  penonal 
property  upon  the  premlsea  at  the  time  of  the 
aasessment  oC  taxes,  and  iv  to  ttie  time  of 
the  sale  of  the  lands  fur  Oe  aame^  out  of 
which  ttM  tax  ooidd  have  been  oolleeted. 
Seroal  other  reaaona  are  aet  up  tn  the  8np< 
plenratal  peUtfsn  why  the  tux  sale  and 
deed  should  be  set  aride,  whltih  are  boft 
necessary  to  mmtion  In  ttie  prcacnt  proceed- 
big.  The  supplemental  petMen  oame  en  to 
he  heaid.  James  Baldwin,  the  defendant 
h«e,  ftivearlng  In  the  cease.  The  ooort 
made  a  sop^eineatal  decree  setting  aadde 
the  tax  aale,  and  tbe  deed  given  to  Baldwin. 
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This  decree  waa  entered  NoTember  14,  1892, 
and  was  conditioned  that  Thomas  Carney 
pay  to  the  county  treasurer  of  Boy  county, 
within  30  days  after  the  date  thereof,  the 
sum  of  S4S.99.  and  Interest  thereon  at  1  per 
cent  for  each  month  and  fraction  of  a 
month,  from  and  Including  the  month  of 
June,  1891,  to  the  date  of  payment,  and  file 
the  county  treasurer's  receipt  therefor  with 
the  register  of  the  court,  and  directing  that 
upon  complying  with  such  terms  a  further 
order  or  decree  would  be  made,  directing 
the  sale  of  the  lands  to  the'  state,  and  the 
conveyance  thereof  to  Baldwin  would  be  set 
ojdde,  but  that  in  case  of  failure  to  make 
such  payment  within  the  time  the  supple- 
mental petition  would  be  dismissed.  From 
this  decree  James  Baldwin  filed  a  claim  of 
appeal  with  the  register  of  tliat  court  De- 
cember 1,  1801,  and  on  the  12th  of  Decera- 
b&e  filed  a  bond  on  appeal,  approved  the 
drcolt  court  A  motion  Is  now  made  In  this 
conrt  by  Thomas  Carney  to  dismiss  the  ap- 
peal upon  the  grounds:  (1)  Beoaoae  swdi  ap> 
peal  was  not  claimed  and  presented  within 
20  days  after  the  final  order  and  decree 
appealed  from  were  made  and  entered  In 
the  cause;  (2)  because  no  case  was  settled 
on  such  appeal,  as  provided  and  required  by 
law;  (3)  because  the  sold  Baldwin  had  no 
right  to  appeal  from  such  decree. 

Act  No.  200,  Pub.  Acts  1891,  provides  for 
appeals  In  tax  cases.  Section  61  of  that  act 
provides:  "The  proceedings  where  tiie  va^ 
Ildlty  of  any  tax  Is  in  dlspote  shall,  where 
no  other  proviMon  is  made  hereUi,  follow 
the  ordinary  chancery  practice,  and  the  court 
may  allow  amendments  as  In  ordinary  cases. 
Notice  shall  be  given  of  all  appeals  to  the 
supreme  court;  and  such  appeal  shall  be 
claimed,  entered,  and  bond  for  costs  givecD 
within  twenty  days  after  the  making  and 
entering  of  the  decree.  When  the  appeal 
is  taken  In  behalf  of  the  state,  county,  or 
township,  no  bond  shall  be  required.  The 
Judge  shall,  at  the  request  of  either  party, 
and  on  due  notice,  settle.  In  proper  form,  a 
case  containing  so  much  of  the  record  and 
proceedings  as  may  be  necessary  to  the  due 
understanding  thereof  by  the  supreme  court, 
and  if  appeal  shall  be  taken  such  case  shall 
be  transmitted  to  such  court"  etc.  It  is 
conceded  that  no  case  was  settled  as  pro- 
vided by  the  act  In  Wright  v.  Dudley,  8 
Mich.  74,  it  was  held  that  In  ordinary  chan- 
cery appeals  either  party  has  the  tl^t  to 
procure  a  case  to  be  settled,  and  If  the  ap- 
peal be  regularly  taken,  and  neither  party 
take  steps  to  have  a  case  mode  and  settled, 
the  cause  will  stand  for  hearing  without  the 
testimony,  and  it  will  then  devolve  upon  the 
appellant  to  show  that  the  decree  is  not  war- 
ranted by  the  pleadings,  the  presumption 
being  that  there  was  evidence  below  to 
authorize  it.  It  Is  evident  therefore,  that 
the  appeal  cannot  be  dismissed  on  this  motion 
because  no  case  was  made  and  settled.  We 
think,  however,  that  the  claim  of  appeal. 


and  the  ai^>eal  bond,  most  be  filed  within 
the  time  fixed  by  tba  act  of  1891,  above 
cited,  and  tliat  the  statute  relative  to  otber 
chancery  appeals  does  not  apidy  to  cases 
under  the  tax  proceedings.  It  must  be 
claimed,  and  bond  filed,  within  the  20  days 
after  making  and  entering  decree.  This 
was  not  done,  and  for  that  reason  the  ap- 
peal cannot  stand  in  this  court.  Appeal  dis- 
missed, with  costs.  The  other  Justictas  con- 
curred. 


In  re  LEONARD'S  EJSTATE. 
(Sopreme  Court  of  Michigan.  April  14,  1S03.) 
Jdrikdiction  or  Circoit  Coukt  ok  Appsai.  rauH 
Probate — "IscoKPBTBSor." 

1.  The  fact  that  the  probate  judge  waa  a 
stockholder  In  a  trust  company  wnldb  was  ap- 
pointed guardian  of  an  incompetent  person  am 
not  vitiate  the  order  of  citation  on  the  petition 
to  try  the  mental  competency  of  such  person: 
and  under  How.  St.  t  6789,  providiiig  Uiat  on 
appeal  from  a  probate  court  "the  drcntt  conrt 
may  reverse  or  affirm,  in  whole  or  in  pmiU  the 
sentence  or  act  aiQtealed  from,  and  may  make 
such  order  or  decree  thereon  as  the  judge  of 

? rebate  court  ought  to  have  made."  oo  appeal 
rom  -the  final  decree  on  such  petition  the 
drcnit  court  acquired  Jnrisdiction  to  retry  the 
isaues  oo  the  merits. 

2.  The  word  "incompetent,"  as  used  in 
How.  St.  {  6314,  hi  referace  to  Insane  or  in- 
competent- perscQR,  is  BTnonymoua  with  "in- 
capable," as  used  in  section  &10  in  reference 
to  ihe  same  persons. 

Certiorari  to  circuit  court,  Kent  county; 
Alien  0.  Adstt  Judge. 

Fred  H.  Leonard  was  adjudged  to  be  an 
Incompetent  person,  and  a  general  guardian 
was  appointed  of  his  person  and  estate,  and 
to  review  sudb  proceedings  he  brings  certi- 
orari. Affirmed. 

Natlian  P.  Allen,  (Morse,  McGarry  &  Mc- 
Knight  and  W.  W.  Mltch^)  for  petitioner. 
Fletcher  &  Wanty,  (M.  J.  Smiley,  of  counad,) 
for  respondent  Charles  H.  Leonard. 

McGRATH,  J.  This  case  comes  here  by 
certiorari  directed  to  the  circuit  court  for 
the  county  of  Kent.  Fred  H.  Leonard  waa 
by  the  probate  court  of  said  county,  upon 
the  petition  of  his  brother,  under  section 
6314,  How.  St,  adjudged  mentally  incom- 
petent to  have  the  charge  and  management 
of  himself  and  his  properly;  and  the  Michi- 
gan Trust  Company,  a  corporation,  was  ap- 
pointed general  guardian  of  his  person  and 
estate.  From  this  adjudication  and  appoint- 
ment Fred  H.  Leonard  appealed  to  the  cir- 
cuit court.  Some  time  after  the  appeal  was 
perfected,  and  before  the  trial  In  the  circuit 
court,  appellant  ascertained  that  at  the  time 
of  the  filing  of  the  petition  in  the  protMite 
court,  and  at  the  time  of  the  adjudication  of 
Incompetency  and  the  appcrintment  of  the 
guardian,  the  probate  judge  was  a  8to<dcholder 
In  the  said  Michigan  Trust  Company,  where- 
upon appellant  moved  the  circuit  court  for  an 
order  "reversing,  vacating,  and  dlwularing  the 
order  of  the  probate  court  made  on  tbe  9th 
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day  of  Uarch,  1882,  and  now  petnUog  tn  this 

court  on  appeal,  because  said  order  or  decree 
of  said  court  la  absolutelr  null  and  Toid." 
The  circuit  Judge  denied  said  motion,  and  a 
trial  was  therefore  had.  The  Jury  found  that 
Fred.  H.  Leonard  was  upon  March  9,  1882, 
and  is  now,  "mentally  incapable  of  taking 
care  of  himself,  and  managing  bis  property." 
Afterwards,  on  motion  of  petitioner.  Judg- 
ment was  entered  upon  the  vedlct,  and  the 
circuit  Judge  appointed  Lewis  H.  Withey  as 
guardian  of  the  person  and  estate  of  the  In- 
competent It  is  iuHisted  that  by  reason  of 
the  disquaUflcatlon  of  the  Judge  ot  probate 
conrt  hod  no  anttiorlty  to  Issue  the  cita- 
tion, and  consequently  the  entire  proceedings 
were  null  and  rold. 

The  statute  proTldes  that  iqwa  preaen- 
tatlmi  of  the  petition  the  dtatlMi  shall 
issue  It  was  therefore  a  mere  formal 
order,  and  did  not  involve  the  exercise 
of  Judicial  discretion.  The  question  is  ruled 
by  McFarlane  v.  Glaric,  80  Mich.  44.  In 
that  case  the  probate  Judge,  who  was  a 
legatee  in  the  will  presented  for  probate, 
made  an  order  assigning  a  day  for  the  hear^ 
Ing,  and  providing  for  notice  by  publication; 
and  It  was  expreeely  held  that  the  fitct  that 
the  probate  judge  was  named  as  legatee  in 
the  Instrument  did  not  disqualify  him,  and 
was  no  objection  to  his  making  formal  orders 
that  put  case  on  the  rond  to  a  determi- 
nation. The  rule  was  followed  in  Qratoph  t. 
Circuit  Judge,  (decided  October  29.  1882,  but 
not  reported.)'  How.  St  |  6783,  provides: 
"Su<di  court  shall  proceed  to  the  trial  and 
determination  of  the  question  according  to 
the  rules  of  law;  and.  If  there  shall  be 
;iny  question  of  fact  to  be  decided.  Issue  may 
he  joined  thereupon,  under  the  direction  of 
the  court,  and  a  trial  thereof  had  by  Jury." 
Id.  I  6789,  is  as  follows:  "The  circuit  court 
may  reverse  or  affirm,  in  whole  or  Id  part 
the  sentence  or  act  appealed  from,  and  may 
make  such  order  or  decree  thereon  as  the 
Judge  of  probate  court  ought  to  have  made, 
and  may  remit  the  cnse  to  the  probate  court 
for  further  proceedings,  or  may  take  any 
other  order  therein  as  luw  and  justice  shall 
require."  In  Daly's  Appeal,  47  Mich.  443, 
11  N.  W.  Rep.  2(^,  the  appeal  was  from  an 
order  of  the  probate  court  denying  the 
right  of  administrator  to  sell  real  estate. 
The  circuit  court  reversed  the  order  of  the 
probate  court.  The  case  involved  questions 
of  fact  which  in  the  circuit  court  were  tried 
before  a  Jury.  The  jury  found  the  fact  In 
favor  of  the  appellant  the  administrator. 
The  circuit  court  thereupon  entered  an  order 
decreeing  the  reversal  of  the  order  of  the 
probate  court  which  denied  the  prayer  of 
the  petitioner,  and  subjoined  a  direction  to 
the  probate  court  to  proceed  to  grant  the  pe- 
tition for  leave  to  sell  the  real  estate.  On 
certiorari  to  this  court  it  was  held  that  the 
Judgment  was  not  in  accordance  with  the 


*  No  pinion  filed. 


statute,  and  lliat  the  drcntt  court  shoold  nift 
only  have  reversed  tile  dedalon  of  the  pro- 
bate court,  bat  should  have  definitely  ad- 
Judged  and  awarded  the  very  thing  which 
the  probate  court  ou^^t  to  have  adjudged 
and  decreed,  dtlng  section  6789.  In  Goes  t. 
Stone,  63  Mich.  319.  29  N.  W.  Rep.  735,  on 
appeal,  the  circuit  Judge  found  that  the  ap- 
pointment of  a  guardian  was  an  improper 
on^  and  appc^ted  a  different  person,  and 
the  Judgment  of  the  circuit  court  was  af* 
firmed.  The  appeal  In  the  present  case  was 
not  alone  from  the  api>oIntment  of  the  guard- 
Ian,  but  from  the  adjudication  of  incompe- 
tency as  well.  Upon  the  appeal  the  case 
stood  upon  the  original  petltltm.  The  Issue 
to  be  tried  was  that  raised  by  that  petition. 
It  was  a  retrial,  and  so  long  as  the  probate 
court  acquired  Jurisdiction  by  citation,  serv- 
ice, and  appearance,  It  was  Inunaterlal  ^rbaX 
errors  had  been  committed  upon  the  subse- 
quent hearing  In  that  court,  or  whether  or 
not  the  incumbent  of  the  (^Bce  of  Judge  of 
probate,  who  heard  the  case,  was  disquali- 
fied to  hear  It  and  make  the  order  appealed 
from,  or  not  The  motion  made  in  the  dr- 
cuit  conrt  was  to  reveane  the  proceedings  in 
the  probate  court  In  toto.  The  drcult  court 
had  no  power  to  do  so  unless  It  appeared 
that  the  probate  court  had  not  acquired  Jn- 
rtsdiction.  The  appeal  Invested  the  drcult 
with  power  to  act  in  the  premises  upon  the 
original  petition.  The  appeal  was  not  aban- 
doned, nor  was  any  attempt  made  to  with- 
draw or  dismiss  It.  In  Re  Brown,  45  Midi. 
326,  7  N.  W.  Rep.  899.  on  appeal  to  the  dr- 
cult, It  being  made  to  appear  that  there  was 
a  fatal  defect  in  the  original  petition,  the 
court  refused  to  try  the  questions  raised  by 
It  and  quashed  the  proceedings,  and  this 
court  affirmed  the  Judgment  In  North  v. 
JosUn,  59  Mich.  624,  26  N.  W.  Rep.  810,  there 
wns  no  proper  servlc*;  and  In  Re  Storick, 
G4  Midi.  685,  31  N.  W.  Rep.  682.  the  proceed- 
ings were  quashed  because  of  defects  In  the 
petttion.  In  Re  Bassett  68  Mich.  348.  36 
N.  W.  Rep.  07,  the  case  came  up  to  this 
court  on  certiorari  to  the  probate  court  and 
the  order  of  that  court  was  set  aside.  There 
the  case  came  up  for  review,  merely,  but 
here  the  case  was  before  the  drcult  court 
for  the  trial  of  an  issue  of  fact.  There,  even 
though  the  Jurisdiction  bad  been  established, 
this  court  could  not  do  more  than  reverse  or 
affirm,  while  here  the  circuit  court  could  not 
do  less  than  retry  the  very  questions  In  the 
course  of  the  determination  of  which  the  er- 
ror is  alleged  to  have  been  committed. 

The  Jury  found  Fred  H.  Leonard  "mentally 
Incapable,"  and  It  Is  contended  that  such  is 
not  a  finding  of  mental  incom[>eten(7,  within 
the  meaning  of  How.  St  f  6314.  The  word 
"incompetent"  is  used  In  section  6314;  and 
the  word  'Incapalfle."  In  section  6316.  Gtoar^ 
ly  tlie  legislative  r^arded  then  aa  Mjnm- 
ymous  terms. 

The  other  all^atlons  of  error  rdate  to 
the  Instructlous  to  the  Jury,  and  the  requests 
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to  diazgat  BofpoDOMit  pnamtad  40  m- 
qoefltB,  88  of  whl^  were  glTen  as  presented. 
Two  were  refosed,  but  were  lubstantially 

coreni  \3j  the  Instractloiia  glren.  We  find 
DO  error  In  the  record,  and  the  Judgment  la 
affirmed,  with  coats  payable  from  the  estate. 
It  wOl  be  certlfled  according^.  The  otbae 
Justices  concurred. 


VANUB  T.  BOABD  OF  CANVASSERS  OF 
ST.  CLAIH  COUNTY. 
(Supiente  Court  of  MichlsaiL    AprU  28,  1893.) 
ELBCTioira — CosTMST— Circuit  Jodob— Man- 
damus. 

Acts  1887,  Na  208,  (3  How.  St  {  234a,) 
proTidfls  that  any  candidate  voted  for  at  any 
dectton,  who  conceives  hhnsdf  agnteved  in  the 
caavaea  of  the  votes  cast,  mar  nle  his  petition 
for  a  cocrectioQ  with  the  board  of  county  can- 
vassers. 1  How.  St.  fi  243,  makes  It  the  duty 
of  the  county  clerk  of  eadi  county  to  certi:^^ 
to  the  itate  treasurer  the  number  of  votes  cast 
for  drcait  judge.  Section  248  requires  the 
board  of  state  canvassers  to  proceed  to  t^e  can- 
vasB  and  determination  of  the  election  of  cir- 
cuit judge.  Held,  that  where  a  candidate  for 
circuit  judge  presented  a  petition  for  a  recount, 
and  the  board  of  canvassers  proceeded  to  open 
the  ballot  boxes  and  recount  the  votes  cast  In 
certain  districts,  an  opposing  candidate  may,  by 
mandamus,  compel  such  board  to  canvass  the 
returns  as  filed  in  the  office  of  the  county 
clerk,  and  to  make  return  thereof  to  the  state 
treasurer. 

Application  by  Samuel  W.  Vance  for  man- 
damus to  compel  the  board  of  canvaasera  of 
St  Clair  county  to  canvass  the  returns  of 
votes  for  circuit  Judge  as  tiled  la  the  clerk's 
office,  and  to  make  return  thereof  to  the 
state  treasurer. 

O.  A.  Kent  and  A.  E.  Cbadwlck,  for  re- 
lator. John  Atidnson,  Geo.  M.  Durond, 
Frank  T.  Woloott,  Thomas  WeUman,  and  D. 
P.  Foote,  for  respondent 

McORATH,  X  At  the  recmt  tprtng  Sec- 
tion relator  was  a  candidate  fbr  circuit  Judge 
of  the  thirty-first  Judical  dreidt,  comprised 
of  St  Clair  county.  O'Brien  J.  Atklnaon  and 
wnilam  M.  Cllne  were  i^iposlng  candidates. 
When  tiie  board  of  canvassNS  for  the  county 
of  Bt  Glair  conrened,  O'Brim  3.  AtUnaon 
preamted  a  petition  to  aald  board  for  a  re- 
oonnt  under  Act  No.  208  of  Ihe  Laws  of  1887, 
(8  How.  Ann.  St  |  234a.)  Upon  filing  said 
petition  the  iHtard  proceeded  to  open  the  bal- 
lot boxes  and  recount  the  votes  cast  In  cer^ 
tain  districts.  Relator  aifts  for  an  order  di- 
recting snld  board  to  canvass  the  returns  as 
filed  in  the  office  of  the  county  clerfc,  and  to 
make  return  to  the  state  treasurer  acoord- 
Ingly.  Hie  writ  must  issue  as  prayed.  Hie 
attempt  was  made  upon  the  hearing  to  dto- 
tlngtilsh  the  presrait  case  from  Weston  t. 
Probate  Jndge.  (»  HMl  600,  87  N.  W.  Rep. 
088;  Naamann  Board,  73  Midi.  252,  41 
N.  W.  R^.  267;  Wheeler  v.  Board,  (Mich.) 
SS  N.  W.  Rep.  914;  and  B^knap  t.  Board, 
(Midi.)  64  N.  W.  R^.  376,— cm  the  ground 


that  in  each  of  these  eases  the  controversy 
arose  as  to  tbe  memberBblp  in  a  body  vested 
wltiti  autiuHlty  and  power  to  Judge  of  ttie 
election  and  qualification  of  its  members. 
There  is  no  force  In  this  oonteotion.  Act 
No.  208  enlarges  the  powers  of  boards  of 
canvassers,  provides  for  a  review  of  the  ao 
tlon  of  the  bupectws  ot  electkm,  attaches  a 
certain  measure  of  fiaaUty  to  the  actlim  of 
the  board,  and  contemplates  Jurisdiction  by 
the  courts  of  matters  sxUng  during  such 
review.  The  theory  of  flie  cases  dted  is 
that  inasmuch  as  another  tribunal  for  that 
review  has  been  provided  by  law  in  that 
daas  of  cases,  and  the  aot  In  qnestkm  does 
not  In  terms  qualify  the  powers  granted  to 
such  tribunal  or  limit  the  scope  of  ttie  Inqnlry 
to  be  made  by  It,  Jnris^tetion  is  exdnslTe 
in  such  tribunal,  and  boards  of  canvaasecs 
and  the  courts  are  without  power  In  the 
premisesL  Hie  very  tmna  of  the  act  Itadf 
exclude  any  InfHence  of  its  appllcaUllty  to 
tihat  daas  cft  cases.  It  Umlta  fnrthw  Inquiiy 
to  fkandulent  or  illegal  voting  or  tampnlng 
with  the  ballot  boxes  before  the  reootmt 
It  provides  that  "any  candidate  not  receive 
Ing  a  certificate  of  election  may,  for  nrocs 
apparrat  on  the  face  of  the  returns,  have 
the  same' examined  and  corrected  upon  cer- 
tiorari to  the  circuit  court  of  the  county. " 
As  was  said  in  Newton  v.  Board,  (MIcIl)  5S 
N.  W.  Rep.  1013:  "What  Is  vpea  to  re^ 
view  Is  evidently  the  proceetHngs  wMcb 
have  antedated  the  determination  or  issue 
ot  Hie  certlficateu"  No  certificate  is  iB«ned 
to  a  state  officw  or  cbonlt  Judge  except  by 
tlie  board  of  state  canvassers.  Th«  act 
dearly  ctmtemplates  that  die  writ  shall  run 
against  the  board  of  canvassers  wlio  have 
acted  upon  the  emmeous  retuno,  and  not 
against  the  board  of  state  canvassers,  wb» 
do  not  have  befbre  them  ttie  returns  oom- 
plalned  of.  The  doctrine  of  the  cases  dted 
Is  as  appUcaMe  to  ttiht  dass  at  eases  wtiera 
the  powo*  of  finsl  determination  Is  lodged 
in  a  special  statato^  board  wllli  powers  of 
final  determination  as  to  the  cases  where  ttie 
election  relates  to  memberdilp  in  a  body 
vested  wlttt  fbe  power  final  determlnar 
tlon.  Oo(Avy,  Coast.  Um.  (6th  Bd.)  785.  11i» 
prindple  upon  whldi  these  cases  rest  was 
annomwed  in  Rf^tie  v.  Qoodwln,  22  MidL 
^6,  001,  where  the  controversy  arose  over 
the  title  to  the  office  of  drcolt  Jndg&  Tiiere 
the  court  say:  constitution  does  not 

permit  the  regulari^  of  dectSons  to  His 
more  Important  public  offices  to  be  tried 
by  the  courts.  It  has  pnnlded  Oiat  fak 
all  cases  where,  Iqr  (be  oonstitntl<m  or 
statute,  the  result  of  elections  is  to  be  deter- 
mined by  tiie  board  at  stete  canvaasm^ 
there  shall  be  no  judicial  Inquiry  beyond 
thdr  dedsloiL"  Again,  In  People  v.  Har> 
Shaw,  60  BOdL  200,  202,  26  N.  W.  Rep.  8TP, 
It  Is  said:  "Our  constltuUna  hi  express  terms 
vests  an  the  judicial  povrer  in  courts,  and  no 
such  power  can  exist  In  a  legislative  body. 
It  has  neverthdess  been  dpemed  wise  to 
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aTold  Oie  delays  and  dUBcnltles  at  legal  dte- 
pntes  to  provide  for  a  final  adjudication  of 
the  title  to  office  not  only  of  memben  of  t&e 
legtdatore,  but  of  all  the  state  ofttcas  and 
Judges,  ettha*  In  tbe  tioases  of  the  leglslatnre 
or  In  the  board  of  state  canTassera."  Onr 
statute  (How.  St.  {  248)  makes  it  the  dn^  of 
the  comity  cleck  of  each  county  to  certify 
the  number  of  rotes  coat  (or  circuit  judge  to 
the  state  treasurer.  Section  249  requires  the 
board  of  state  canraasers  to  proceed  to  the 
canTBss  and  determination  of  the  election 
of  dicult  judges.  Section  4  of  article  8  of 
the  constitution  makes  it  the  duty  of  tbe 
board  of  state  cnnranen  to  determine  the 
result  of  all  decttons  "for  state  oflleers  and 
of  siich  other  officers  as  Shall  by  law  be  re- 
ferred to  tbem."  and  section  5  provides  that 
"irtien  the  determination  of  the  board  of 
state  canvassers  Is  contested  the  legldatnre 
in  joint  convention  shall  decide  which  per- 
son Is  elected."  In  the  cases  cited  the  Inhibi- 
tion Is  statutory.  h«re  it  Is  constltuttonaL  In 
view  of  these  consututional  and  itatntory 
provisions  It  Is  unimportant  whether  or  not 
circuit  judges  are  state  <rfDcers  wlttiin  these 
provisions  of  the  constitution.  It  is  sutllcient 
that  the  determlnatioa  of  the  result  ot  Sec- 
tions for  drcidt  judges  is  by  law  referred  to 
the  board  of  state  canvassers.  Contests  re- 
specting the  title  to  that  office  most  be  made 
before  the  lefdslntnre.  That  body  finally 
determines  the  very  matters  which  the  board 
of  canvassers  In  the  present  case  propose  to 
pnss  upon.  As  wos  said  tn  Newton  v.  Board: 
"Thor©  can  be  no  doubt  of  the  right  of  the 
legislature  tn  joint  session  to  ascertain  by 
means  of  the  best  evidence  attainable  the 
actual  state  of  the  rote."  The  best  evidence 
Is  the  ballots  themselves.  "Hie  house  of  rep- 
resentatives of  the  United  States  has  on 
more  than  one  occasion  exercised  this  au- 
tiborlty.  and  has  sent  its  committees  Into  rep- 
resentative districts  to  recotmt  the  ballots, 
and  tbe  present  house  of  repretentatlree  of 
our  own  legislature  recently  sent  Its  commit- 
tee Into  legislative  districts  to  make  inves- 
tigations relating  to  contests  req>ecting  its 
own  memben.  The  other  justices  concurred. 


GRUNDY  V.  CITY  OF  JANESVILLB  et  al. 
(Supreme  Court  of  Wisconiria.  April  11, 1803.) 
Municipal  Corporations— Defbctivb  Stuekt — 

OaS  COXPANI— TttBNCB  FOB  LATtltO  FlPB— RS- 

STOUiN»  Bthbbt— AcTioM   FOK  Pbhsosal  Ist- 

JDKIBS  —  PKACTICB  ~  EviDBKCB  —  RSHAKIU  OF 

COL'RT. 

1.  Sanb.  &  B.  Ann.  St.  68  1339b,  1339c, 
provide,  la  effect,  that  whenever  a  city  woala 
De  liable  for  an  Injury  caused  by  any  defect 
Id  one  of  its  streets,  an<t  such  defect  was 
caused  by  tbe  negligence  of  aauther  person  or 
corporation,  such  person  or  corporation  shall  be 
primarily  liable  n>r  all  damages  arising  tr-tin 
such  Injury.  Beld  that,  where  a  gas  company 
waa  made  a  party  defendant  in  an  action 
against  a  city  tor  personal  injuriea,  cause  I  bj 
a  defect  in  a  street  where  such  company  ban 
laid  a  aerrice  pipe,  the  determiaation  of  wbiiJi 


dsfantlant  shoald  first  pass  aa  the  )ary  Hat. 
take  the  iaitiatire  in  cross-examialag  witnesses, 
and  first  introduce  ita  evidence,  were  matters 
of  practice  wholly  within  the  discretion  of  tbe 
trial  eonrt. 

2.  In  such  action  It  appeared  that  when 
the  gas  eompatur  laid  such  _pipe,  la  the  tal\,  it 
filled  the  trench  by  replacing  the  earth,  and 
tamping  It;  that  there  was  no  depression  at 
such  place  nntil  the  next  spring,  when  ths 
eompany  lercded  It  up  with  gravel;  aad  that 
in  tne  following  fall  the  city  graded  and  im- 

grored  the  Rtreet  over  the  trench,  and  left  It 
1  an  apparently  good  condition,  after  whldi 
the  aeddent  to  plaintiff  occurred.  UM  thit. 
under  an  ordinance  of  such  citr  requiring 
Buch  company,  after  digfdng  sucn  a  trench 
to  restore  the  street,  as  soon  as  possible,  o 
its  former  conditio  **a8  near  as  may  ba,"  tb» 
court  properly  Erected  a  vsrdkt  in  favor  of 
such  gas  company. 

3.  It  was  not  error  to  permit  a  witness  to 
testify  to  baring  seen  a  place  In  tbe  8tre?t. 
about  whers  the  aeddsnt  occurred,  where  grav- 
el had  been  placed  after  the  accident,  when 
the  evidence  was  expressly  limited  to  the  pur- 
pose of  showing  the  location  of  the  former  de- 
pression, and  to  identifying  tt. 

4.  Nor  was  it  error  to  permit  a  witnns 
who  Gved  In  a  honse  opposite  such,  depressio:! 
to  state,  after  testifying  that  she  had  se  n 
It  In  the  spring,  Just  Mfore  the  aeddent,  that 
"she  heard  wagiwa  going  Into  the  ditdi  at 
night." 

5.  Where  the  general  manager  of  such  gas 
company  testified  that  he  was  notified  by 
an  officer  of  such  dtj.  after  Ike  accident,  that 
there  was  a  place  on  sach  street  needing  re- 
pairs, it  was  not  error  to  permit  him  to  also 
state  that  he  said  to  the  officer  that  It  wns 
about  thne  "oar  rcsponidbility  ceased,  so  fsr 
as  reiNuring  that  ditch"  is  concerned. 

D.  Where  plaintiff  had  shown  a  clear  right 
to  recover  either  against  such  company  or  the 
dty,  remarks  of  the  court  In  sostaintng  a  mo- 
tifm  to  direct  a  vetdlet  for  tbe  company,  and  In 
giving  such  direction,  coald  not  prejudice  tbe 
city,  eapeolelly  where  the  court  was  cautiouH 
not  to  q>eak  of  the  merits  of  the  case  againivt 
the  .dty,  ud  the  remarks  ware  ooaeludve  rea- 
sons for  granting  such  motion. 

Appeal  from  drcvil!  eonrt,  Rode  coanty; 
John  R.  Boinett,  Judgew 

▲ctkm  bj  Bfa7  Onindy  against  fba  t±tr  at 
JanesvUle  for  personal  Injuries  caused  by 
a  defective  street,  to  which  the  New  Oas- 
light  Company  of  JanesvUle  was  made  a 
party  defendant  befwe  trlaL  From  a  Judg- 
ment entered  on  Ibe  verdict  of  a  Juiy  f&vor 
of  plaintiff  against  such  dty,  and  in  Aivor 
of  snoh  gaa  company,  1^  dtredtoa  of  the 
court,  defendant  Atj  ot  JanesvUle  atvealB* 
Affirmed. 

H.  McElroy  and  J.  B.  Doe.  for  appellant. 
Fethers,  Jeffrls  8c  Flfield,  for  respondent 
May  Grundy.  William  Ruger  and  John  W!- 
nans,  for  respond^t  New  Gaslight  Company 
of  JanesvUle. 

ORTON.  J.  On  and  before  the  17th  day 
of  AptO,  iSdti,  ttusre  was  a  depmslon  about 
a  foot  and  a  half  wide,  and  about  10  Indies 
deep,  oommendng  at  the  east  aide  of  Sonth 
Academy  street.  In  the  dty  of  JanesvUle, 
'  and  extending  about  three  fonrtbs  of  tbe 
j  distance  across  said  street  This  depresdon 
was  about  96  feet  from  the  northerly  aide  of 
Dodge  street,  where  that  street  bitersechi 
South  Academy  street,  and  was  on  the  line 
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of  a  trendi  dug  acroas  Mid  itreet,  In  ttw 
ten  of  18S8, 1^  tbe  New  GaaUflht  Oompany  of 
JaneevUle,  for  the  poipose  of  laying  aeirlce 
gas  pipe  into  the  house  of  one  John  UcOuI- 
lodi,  QppoAte,  from  the  main  gas  pipe  In 
said  street.  The  plaintiff  was  rldtng  with 
her  hustMmd,  Samudl  Grundy,  In  a  sln^^ 
buggy*  about  9  o'dock  In  the  erening  of  said 
day,  along  said  street,  and  when  they  came 
to  said  depressl<Hi  the  forward  wheels  of  the 
buggy  went  Into  it  wlUi  a  sudden  iclt  and  jar, 
which  threw  the  plaintiff  Tiolently  up  above 
flie  seat  of  the  boggy,  and  die  came  down 
in  Buch  way  as  to  severely  injure  her  vlnal 
oord  and  the  nerves  connected  therewith,  and 
produce  a  permanent  physical  dlsablUty,  ac- 
companied by  much  pain  and  suffering.  The 
plaintiff  brought  suit  against  the  dty  to  re- 
cover damages  for  her  said  Injury,  on  the 
ground  that  said  depression  was  a  danger- 
ous defect  In  said  street,  and  tiiat  the  dty 
was  liable  for  its  defective  condition  and 
want  of  repair.  The  dly  served  a  nodce, 
together  with  a  copy  of  tbe  summons  in  the 
actl<m,  upoq  the  said  New  Gasll^t  Com- 
pany, nottCrliig  company  that,  if  tlie 
said  street  was  In  sudi  a  defective  cniditlcm, 
It  was  by  reascn  of  the  carelessness  ta»A  neg- 
lect of  said  company  In  not  pr^wly  restor' 
Ing  sidd  street,  at  the  place  of  the  alleged 
acddeat,  atta  laying  down  the  gas  pipe  In 
said  tnmch,  and  litat  the  dty  would  hold 
sold  company  liable  for  the  damages  and 
costs.  If  any,  in  said  case.  The  dty.  In  Its 
answer  to  the  complaint,  pleaded  in  abate- 
ment of  the  action  sndt  Uability  of  the  gas 
company,  ^e  plaintiff  therenpcm  made  said 
goa  company  a  party  defendant*  and  served 
upon  it  a  complaint  duuglng  said  comi»ai^ 
with  culpable  negjlgonce  In  restoring  said 
street  at  that  place,  after  laying  down  Its 
gas  |dpa  In  said  trench,  and  stating  the  par- 
ticulars of  her  injury  caused  thereby,  and 
demanded  Judgmrat  against  said  company 
therefor.  'EWb  proceeding  to  hold  the  gas 
company  primarily  liable  for  snch  Injury  Is 
in  accordance  with  sections  1338b,  18S9c,  Sanb. 
&  B.  Ann.  St.,  whidi  provide.  In  effect,  that 
whatever  a  dty  would  be  liable  for  an  injury 
caused  by  any  detect  In  one  oC  its  strecta. 
and  such  defect  was  caused  by  the  d^ault 
or  negligence  of  another  person  or  corpora- 
tion, such  person  or  corporation  shall  be  pri- 
marily liable  for  all  damages  arising  from 
such  injury.  The  testimony  on  behalf  of  the 
pl^Uff  tended  strongly  to  show  that  said 
street  was  dangeroualy  defective  and  out  of 
repair  at  sold  place,  and  by  reason  of  cul- 
pable negligence,  and  to  establish  the  plaln- 
tltrs  right  to  recover  damages  for  her  Injury; 
and  the  plaintiff's  right  to  recover  is  not 
much  controverted  on  this  appeaL  The  main 
and  material  question  contested  on  the  trial 
was  whether  the  said  gas  company  was 
liable  1^  reason  of  its  net^lgence  in  not  re- 
storing sold  street  at  the  place  of  the  acd- 
dent,  after  laying  down  Its  gas  pipe.  At  the 
dose  ot  the  evidence  die  court,  on  motion  to 


^t  ^ect.  directed  tlie  Jury  to  find  a  vodlct 
in  fiivor  of  the  gas  company,  and  the  Jury 
found  a  verdict  of  $6,000  damages  in  fovor 
of  the  plaintiff,  and  against  the  defendant 
tlie  dty  of  Janesville,  and  In  liavor  of  Hie  gaa 
company,  as  directed.  Most  of  the  errors 
aOslffied  by  the  learned  counsel  of  the  appel- 
lant arose  In  the  controversy  between  tbe 
dty  of  JanosvUle  and  die  New  OasU^t  Com- 
pany. 

1.  It  is  Bsdgned  as  arror  Oiat  tbe  court 
compelled  the  dty  to  pass  upon  the  Jury  list 
before  the  gaslight  company,  to  take  the 
Initiative  in  crosaexamining  witnesses,  and 
to  introduce  its  avldoioe  flrsL  These  are 
matters  of  practice  arising  under  this  new 
law,  whicli,  in  the  absence  of  mles,  must  be 
necessarily  feft  to  the  discretion  of  the  trial 
court;  and  whatever  practice  that  court  may 
adopt  in  theee  rejects  cannot  affect  very 
materially  the  rights  of  dUur  defendant 

2.  The  witness  Parish  testlfled  to  having 
sem  a  idace  in  said  street,  near  MtOidloch's 
bouse,  where  gravel  bad  been  placed  after 
the  accident  The  counsel  for  ttie  appellant 
moved  to  strike  out  this  testimony,  and  the 
court  dmled  tiie  motion.  It  was  allowed  for 
tiie  sole  purpose  of  showing  the  location  of 
tiie  tanner  depression,  and  to  Identify  i^  and 
It  was  expressly  limited  to  such  purpose. 
It  was  therefore  admissible. 

S.  Mrs.  McCullodi,  vrtio  lived  In  the  house 
OMKisite  said  depressim  In  South  Academy 
street,  testified*  as  a  witness  for  the  ]^alntiff, 
to  her  having  seen  said  depression  in  the 
spring  of  1880;  and  tiwtt  stated  ttiat  "she 
heard  wagons  going  Into  the  ditdi  at  ni^t" 
This  lost  statement  was  objected  to  by  ap- 
pellant's counsel,  and  the  ohJectiMi  was  cvev' 
ruled.  She  saw  the  depression,  and  de- 
scribed it,  and  she  heard  wagons  going  into 
It  in  the  nltfit  What  she  saw  and  heard 
wwe  the  evidence  of  her  senses  that  there 
was  a  depremloiL  there  of  some  depth.  Her 
seeing  and  hearing  colndded  as  to  that  fact, 
both  equally  reliable  and  admissible. 

4.  Hiram  Merrill,  general  manager  of  the 
gas  company,  testified,  as  a  witness  for  the 
company,  that  he  was  notified  by  a  Mr.  Han- 
thom,  an  officer  of  the  dty,  atter  the  ocd- 
deat,  that  there  was  a  place  <m  Academy 
street  that  needed  repairing,  or  to  tliat  effect 
In  reply  to  a  question  by  the  court  he  testi- 
fied that  "he  sold  to  Mr.  Honthom  that  It 
was  about  time  our  responsibility  ceased  so 
far  as  repairing  tbat  dltdi."  Mr.  Merrill,  as 
an  officer  of  the  gas  company,  when  notified 
by  an  officer  of  the  dty  to  repair  that  diteh, 
had  the  tlgkt,  and  it  was  his  du^,  to  reply 
to  such  notice,  and  deny  the  responBlbility  of 
bis  company  for  It.  If  he  did  so,  he  then  had 
the  right  to  testify  to  It  in  connection  with 
his  testimony  of  the  notice,  so  as  not  to  leave 
the  inference  of  aasent  by  bis  silence  to  the 
duty  of  the  company  to  repair  it  It  was  a 
part  of  the  res  gestae  of  the  notice.  It  was 
bis  reply  to  it  But,  besides  this,  it  waa  en- 
tlidy  immaterial,  and  did  not  and  ooukl  not. 
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alTect  the  xlaMi  ot  Oe  j/aietiem  In  any  n«pect 

whatever. 

5.  The  error  on  which  the  learned  counsel 
of  the  appellant  appears  most  to  rely 
for  reveraing  the  Jadgm^t  U  thfl  direction 
of  the  court  to  the  Jury  to  find  a  verdict  In 
favor  of  the  def^dant  the  gaslight  com- 
pany on  the  evidence.  I^e  principles  of  law 
which  should  govern  the  trial  court  In  pass- 
ing upon  a  motion  to  direct  a  verdict  one 
way  or  the  other  are  correctly  stated  in  the 
brief  of  the  learned  counael  of  the  appellant 
It  is  only  where  there  is  no  reaaonahle 
ground  for  dispute  as  to  what  the  evidence 
is,  and  what  facta  are  established  by  It,  and 
as  to*  all  proper  inferences  to  be  drawn 
therefrom  In  &vor  of  or  against  a  party,  that 
the  court  may  direct  a  verdict  Such  a  di- 
rection Is  not  governed  by  the  same  rule  as 
the  setting  aside  a  verdict  and  granting  a 
new  trial,  for  that  may  be  done  in  the  discre- 
tion of  the  court,  when  there  is  a  clear  pre- 
ponderance of  the  evidence  against  the 
verdict  There  diould  be  no  evidence  wuich 
the  Jnry  would  have  a  right  to  consider, 
tending  to  prove  the  negligence  of  the  gas- 
light company  In  doing  their  full  duty  to 
restore  or  repair  the  street  in  this  place, 
where  they  laid  down  th^  gas  pipe,  to 
lustlfy  the  court  in  directing  a  verdict  in  its 
favor  In  this  case.  There  should  be  no 
evidence  which  the  Jury  had  the  rlg^t  to 
consider,  tending  to  prove  that  the  gaslight 
company  did  not  comply  with  the  law  or 
ordinances  of  the  <Aty  in  respect  to  Its  re- 
storing or  repairing  the  street  In  that  place. 
There  must  be  such  an  absence  of  testimony 
against  it  as  would  justify  the  court  In 
setting  aside  a  verdict  against  the  company 
for  being  ^thout  evidence,  or  against  the 
law  and  evidence^  When  the  facts  or  In- 
ferences therefrom  may  reasonably  be  dis- 
puted or  questioned,  they  should  be  sub- 
mitted to  the  Jury.  NegllgMice  is  peculiarly 
a  question  for  the  jury;  aitA  the  above  rules 
are  not  too  strict  to  Justify  the  court  in  tak- 
Ing  It  away  from  them.  We  EAiall  consider 
the  leading  features  of  the  testimony  bear- 
ing upon  this  question.  Did  the  gaslight 
company,  when  It  laid  down  Its  gas  pipe 
In  that  place,  in  the  fall  of  1S88,  do  all  that 
the  law  and  ordinances  required  in  restoring 
the  street?  A  perfect  restoration  of  the 
street  to  Its  former  condition  was  not  possi- 
ble. The  ground  broken  by  the  trench, 
with  the  exception  of  the  siirface,  was,  In 
Its  natural  state,  compact  and  st^d,  and 
nearly  Impervious  to  water.  The  earth 
thrown  up  was  broken  apart  and  loose,  and, 
when  thrown  back  Into  tlie  trench,  any 
reasonable  amount  of  tamping  and  pound- 
ing would  not  make  that  part  as  it  was 
before.  The  rain  and  melted  snow  on  that 
place,  and  on  the  adjac^t  ground,  would 
affect  it  vezy  differently.  It  would  sink 
down  readily  into  tiie  trench,  even  to  the 
bottom,  and  make  the  restored  earth  soft 
and  Impreaalhle.  It  would  not  so  affect  the 


adjacent  hard  and  natural  ground,  but 
would  rather  run  off  from  it  into  the  trench. 
When  teams  and  wagons  passed  over  the 
place  they  would  sink  down  into  the  trench, 
and  the  wet  loose  earth  would  much  of  It 
be  carried  out  by  the  hcnves'  feet  and  wagon 
whe^,  and  constant  repetition  would  soon 
lower  the  surface,  and  make  a  depreselon 
at  that  place,  and  the  pressure  upcm  that  wet 
mass  of  day  and  loam  would  naturally 
keep  lowering  it  In  the  trench.  In  a  dry 
time  the  depreeston.  Would  become  less,  and 
nearly  filled  up,  and  then  when  it  became 
wet  It  would  get  deeper.  We  must  b^eve 
that  as  late  as  tbis  aoddent  there  was  a  de- 
pression o(  several  Inches  deep  in  this  place, 
after  all  the  tamping  by  the  company  when 
it  laid  the  pipe,  and  the  filling  It  up  again 
the  next  spring,  and  the  work  of  the  dty 
in  grading  it  the  next  fall.  These  natural 
processes  will  continue  until,  perhaps,  In 
time,  the  earth  In  the  trench  will  become  as 
solid,  compact  and  Impervious  as  the  adja- 
cent ground,  but  how  long  will  depend  upon 
the  charaoter  of  the  soil  at  that  place. 
These  considerati(»iB  are  vastly  Important 
in  determining  the  relative  liability  of  the 
company  and  the  dty,  on  account  of  this 
defect  In  the  street.  In  April,  1S90.  Gas 
and  water  companies  must  lay  their  pipes 
in  the  streets  of  our  dties  and  villages,  and 
the  places  where  they  are  laid  are  liable, 
from  time  to  time,  to  be  dangerous  depres- 
sions and  defects,  and  they  will  require  tbe 
care  and  attention  of  the  dty  for  a  consid- 
erable length  of  time,  as  we  all  know.  It 
is  a  very  lmp<Hrtant  question  with  these  com- 
panies how  long  they  shall  be  responsible  In 
such  cases  for  a  depreeeton  in  such  a  place, 
occurring  after  months  or  years  have  elapsed 
since  there  was  the  least  appearance  of  any 
depression.  Heavy  rains  or  long-continued 
wet  weathw  may  again  and  again  cause 
such  a  depressloa  This  is  one  of  the  neces- 
sary consequences  of  our  making  light  and 
water  available  to  tbei  i>eople  through  the 
agency  of  such  companies.  Is  there  such  a 
continued  liability  of  this  gas  oompany? 
This  gas  pipe  was  laid  under  an  ordinance 
of  the  dty  passed  S^tember  28, 1882,  which 
required  the  company,  after  digging  such  a 
trendi  in  the  street  "as  soon  as  possible  to 
restore  the  street  to  Its  former  condition,  as 
near  as  may  be."  This  ordinance  does  not 
require  a  perfect  restoration  of  the  street  to 
its  former  omdltion,  and  does  not  require 
the  company  to  maintain  it  in  that  condition 
afterwards.  It  must  be  done  at  once,  or  "as 
soon  as  possible;"  and,  when  once  done  as 
it  should  be  under  this  ordinance,  the  re- 
sponslUli^  of  the  company  Is  ended.  With- 
out specially  referring  to  the  evid«ice,  it 
peon  to  have  been  ccmcliulvely  Aown  that 
the  trench  was  filled  In  the  usual  manner  of 
dohig  such  wod^,  in  the  fall  of  188&  .All  the 
earOi  remoTed  by  the  excavation  was  re- 
placed, and,  as  It  was  dioveled  In,  it  was 
tamped  down  with  tamping  irms  weighing 
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24  pounds  each,  and  the  tap  was  left  rounded 
only  an  inch  or  two.  It  couM  certainly 
not  bare  been  better  done  without  hauUng 
dirt  from  somewhere  else  and  piling  It  on 
abore.  It  does  not  ai^ear  that  any  more 
«ouId  have  been  token  Into  the  trench  by 
any  rea9onable  amount  of  pressure.  The 
undisputed  evldenoe  Is  that  the  street  at  that 
place  was  restored  to  Its  former  condition, 
*'as  near  as  may  be."  Hie  work  was  done 
In  the  usual  and  ordinary  way,  by  the  use 
of  the  ordinary  means,  and  tn  an  ordinarily 
careful  and  prudent  manner.  There  is  no 
«Tldence  that  ^ere  was  any  depression  at 
that  place  nntU  the  n«t  spring,  and  then 
the  company  voluntarily  leveled  It  op  with 
graveL  It  oontlnned  In  this  condition,  withr 
out  d^ect  or  complaint,  until  the  ttxll  of 
1889,  when  the  dty  graded  and  Improved 
the  street  over  this  place,  and  left  It  In  an 
apparently  good  and  perfect  condition.  It 
appears  that  this  street  Is  qnlt*  lerel,  and 
with  very  Uttle  drainage,  and  that  In  wet 
weather  the  water  stands  on  It  and  socUes 
Into  the  ground.  Teams  and  wagons  and 
common  usag«  again  made  a  detmsslon  over 
this  trench  by  processes  abore  described, 
and  such  was  its  condition  In  April,  1890, 
when  this  accMent  occurred.  Tha  gaallgtat 
company  not  only  restored  this  street  to  Its 
former  condition,  as  near  as  may  be,  In  the 
fall  of  1888.  when  it  laid  Ita  gaa  pipe,  but 
kept  It  In  Bttch  a  condition .  for  one  year 
thereafter,  ns  It  was  not  required  to  do.  But 
this  was  not  all.  Tbe  city  took  upon  Itself 
the  responsibility  of  keeping  this  street  In 
repfllr  at  this  place,  as  well  as  other  i^ces, 
and  again  left  It  perfectly  restored,  and,  If 
afterwards  It  becbme  defective  at  this  place, 
It  was  owing  to  natural  causes,  and  It  was 
cleoriy  the  duty  of  the  dty  to  repair  it,  and 
to  keep  tt  in  repair.  There  was  literally  no 
testimony  whatever  to  hold  the  gaslight  com- 
pany liable  for  tills  injury.  There  was  no  tes- 
timony that  the  company  was  in  any  respect 
negligent  In  restoring  the  street  to  Its  former 
condition.  Tbe  circuit  court  did  right  In  di- 
recting the  Jury  to  find  a  verdict  la  favor 
of  the  defendant  the  New  GaaUgbt  Com- 
pany. 

6.  The  learned  counsel  of  the  appellant 
assigns  as  error  the  retnarits  of  tbe  court 
In  pasfiing  upon  the  motion  to  direct  a  verdict 
In  favor  of  the  gaslight  company,  because 
they  prejudiced  the  rights  of  the  defendant 
dty.  The  plaintiff  appears  to  have  shown 
a  clear  right  of  recovery  against  either  the 
company  or  the  dty.  The  remarks  of  the 
court  could  not  prejudice  the  case  of  the 
dty.  It  was  granting  the  motion,  and  giv- 
ing the  direction  to  the  Jury,  which  affected 
the  ri^ts  of  the  city  as  against  the  gaslight 
company;  but  neither  the  remarks  nor  the 
ruling  of  the  court  affected  the  question  of 
tbe  plHlntilTB  right  to  recover  In  the  action. 
The  court  seems  to  have  been  studiously 
cautions  not  to  speak  about  the  merits  of 
the  case  against  tbe  dty.  The  "remarks  of 


the  court."  so  caDed.  were  Die  very  <dear, 

cogent,  and  conclusive  reasons  givon  by  the 
court  for  granting  the  motlou.  Tbe  reasons 
given  by  the  court  were  able,  exhaustlTe. 
and  satlsftictory  in  ruling  upon  a  new  and 
very  Important  qnestlon,  and  very  Baggesrtlv« 
to  this  court,  and  they  were  not  improper, 
out  of  place,  or  liable  to  crttldsm. 

7.  Tbe  InstructkHiB  of  the  court  to  the  Ju- 
ry appear  to  have  been  very  fair  and  correct, 
and  tiie  court  followed  a  common  practice  in 
submitting  to  the  jury  forms  for  their  ver- 
dict 

The  Judgment  of  the  dtcult  court  is  af- 
firmed. 


McOORmcE  HABVESTXNO  HACH.  CO. 
V.  JAMBS. 

(Sopieme  Court  at  TnscoDsla.  April  31, 1S03.) 
Jdbtices  or  thi  Pbacs— Betting  Asms  Judo- 

MEST  IX  (JAKNM3IIMBNT— JumSDU'TIor. 

In  garnishment  proceedings  In  Justice 
court  a  Jndement  was  rendered  against  tbe 
gamtcbee.  but  on  the  sanw  day,  by  egreem^ 
of  parties,  the  jndgment  was  opened  and  the 
action  adjourned.  Oa  the  adjonmea  dajr 
neither  defendant  nor  the  garnishee  appeared, 
and  Judgment  Was  rendered  against  tbe  gar- 
ttlshee  for  the  amount  of  the  judgment  in  tbe 
main  action.  Hdd,  that  the  Judgment  was 
void,  for  after  the  entry  of  the  former  Jitdtf- 
ment  the  consent  of  tbe  garnishee  could  uot 
giva  the  justice  power  to  reopen  tbe  judcm^Dt^ 
and  restore  his  juriadiction:  a  garuUhee  not 
being  able,  by  Tohintarr  appearance,  to  confer 
Jurisdiction,  or  waive  tne  requirements  of  the 
statute. 

Appeal  from  drcult  court,  Rock  county; 
John  R.  Bennett,  Judge. 

Action  by  the  McGc»rmlck  Harvesting  Ma- 
chine Company  against  Maurice  Reed  and 
S.  L.  James,  garnishee.  From  a  Judgment 
against  him,  Hie  ganildiee  appeal*.  Re- 
versed. 

The  other  tacts  fully  appear  In  tbe  follow- 
Ing  statement  by  WINSLOW.  J.: 

Qandi^ment  in<  Justice  court  in  aid  of  ex- 
ecution. After  numerous  adjournments  a 
Judgment  was  rendered  against  the  garnishee, 
December  15,  1891,  for  $25  and  costs.  After- 
wards, on  the  same  day,  the  plaintiff,  the 
garnishee  defendant,  James,  and  the  main 
defendant.  Reed,  appeared  by  tb^  attor- 
neys, and  agreed  that  said  judgment  be 
opened,  so  that  the  case  Stand  as  it  did  be- 
fore the  entry  of  said  Judgment,  and  that 
the  action  be  adjourned  to  January  6,  1892, 
hi  accordance  with  which  agreement  the 
Justice,  in  form,  opened  the  Judgmoit.  and 
adjourned  the  case  to  the  day  sttpnlated. 
Upon  said  5th  of  January,  1892,  neither  tbe 
defendant  nor  the  gnmistaee  appeared,  and 
Judgment  was  rendered  against  the  gar- 
nlAee  for  the  $178.46,  the  amotmt  of  the 
Judgment  in  the  main  action,  with  costs. 
The  garnishee  sued  out  a  writ  of  certiorari 
from  the  circuit  coiurt,  and  upon  the  Justice's 
return,  showing,  among  other  things,  tiie 
foregoing  facts,  the  Justice's  judgment  was 
affirmed,  and  the  garnishee  appealed. 
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Smith  &  Pierce  and  F.  a  Burpee,  for  ap- 
pellant Doe  ft  Sntiietlaad,  tor  reapondent 

WINSLOW,  J.,  (after  atatlns  the  tacts.) 
This  Judgment  must  be  reversed.  After  the 
entry  of  the  Judgment  against  the  garnishee, 
of  Deoember  15.  1881.  It  is  dear  that  the 
iostlce  could  not,  of  bis  own  motion,  reopen 
the  case,  and  adjoom  the  action  to  a  future 
date.  Unless  the  consent  of  the  garnishee  gave 
him  the  power,  and  restored  his  Jurisdiction, 
he  could  not  do  It  at  all.  It  ts  settled  In 
this  state  that  a  garnishee  cannot,  by  volun- 
tary appearance,  confer  Jurisdiction,  or  waive 
the  requirements  of  the  statute.  The  statute 
must  be  strictly  pursued  In  order  to  confer 
Jm4sdIction  of  a  garnishee  action.  Edler  v. 
Hasche,  6T  Wis.  653.  81  N.  W.  Rep.  57,  and 
cases  there  dted.  Judgment  rerersed.  and 
cause  remanded,  with  directions  to  reverse 
the  Judgment  of  the  Justice. 


BORN  V.  ROSBNOW. 
(8ttpr»me  Court  of  Wlscoosin.  Ainil  11, 1898.) 
Sla:(|i>h  —  UsMUHKBit  Ohe  TsN-ni  —  Objcctioxs 

BvlSED— EvinBNCK— WiTNIiSS. 

1.  lo  on  action  for  ttander  the  complaint 
did  not  arer  in  the  charsin^  part  that  the 
w<mls  allexad  to  have  been  spoken  were  faliie 
or  defamatoiT,  bat  it  avsrred  in  the  eonclasioD 
in  a  general  way  that  "all  of  aaid  words  were 
false  and  defamatory,"  and  that  "by  reason  of 
the  fveaking  of  said  ftUee.  ilandcrons,  and  de- 
famatoiT words  by  the  defendant  the  plaintiff 
has  been  greatly  damaged-"  Bdd,  that  the 
complaint  wonld  not  be  adjudged  insufBclent 
on  an  (Ejection  raised  at  the  trial  by  a  demnr- 
rer  on  tenni  that  It  did  not  contain  inch  aver- 
ment in  the  chargioi!  portion,  as  more  latitude 
of  presumption  In  auob  case  will  be  indulzed 
in  to  snstaln  the  complaint  than  If  the  objection 
had  been  raised  by  a  regular  demnrrer. 

2.  In  an  action  tor  slander,  testimony  as 
to  what  the  witness  heard  defendant  say  about 
plaintiff  three  or  fonr  years  before  the  trial  Is 
sdmiMdble  to  show  malice. 

3.  ThB  fact  that  defendant  ^>oke  in  Ger- 
man the  words  testified  to  by  the  witness, 
and  that  the  witness,  who  understood  both 
Xlnglish  and  German,  testified  in  English,  did 
not  render  the  testimony  incompetent. 

4.  Where  a  wttnetis  has  exhuoated  his  rec- 
ollection as  to  what  wan  said  on  a  particular 
occasion,  it  Is  not  a  leading  question  to  ask  If 
anything  was  said  about  a  particolar  subject. 

Appeal  from  drcolt  court,  Waukesha  coun- 
ty; A.  Scott  Sloan.  Judge. 

Action  by  Fredertca  Boru  against  Henry 
Roaenow.  There  was  a  Judgment  for  plain- 
tut,  and  defendant  appeals.  Affirmed. 

The  other  tacts  fully  appear  In  the  follow- 
ing sUtement  by  OASSODAT,  J.: 

This  Is  on  action  of  slander.  The  complaint 
alleges,  In  effect,  that  July  9.  1890.  at  Ocono- 
mowoc,  the  d^endant,  Ui  a  certain  discourse 
In  the  presence  and  hearing  of  certain  other 
persons,  malldonsly  spoke  and  published  of 
and  concerning  the  plaintiff  words  to  the 
effect  that  die  was  licentious,  and  Indecently 
exposed  her  person;  that  July  14,  1890,  at 
Oconomowoc,  in  a  certain  other  discourse  In 
the  presence  and  hearing  of  dlvem  other  per- 
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sons,  ttie  defendant  maliciously  q>oke  and 
published  of  and  concerning  the  plaintiff  cer- 
tain other  words  to  the  same  effect,  and  that 
she  again  indecently  exposed  h«r  pezeon;  that 
July  17,  1800,  at  Oomomowoc  In  a  certain 
other  dlsoourse  tn  the  presence  and  hearing 
of  divers  persons,  the  defendant  maliciously 
spoke  and  published  of  and  concerning  the 
plaintiff  certain  other  words  to  the  same  ef- 
fect, and  also  that  she  again  indecently  ex- 
posed her  per84m;  that  all  of  said  words  were 
false  and  defamatory;  that  by  reason  of  the 
^>ealdng  of  aald  false,  slanderous,  and  de- 
famatory words  by  the  defendant  the  plain- 
tiff was  damaged  In  the  sum  of  $5,000,  and 
demanded  Judgment  aocordingly.  The  de- 
fendant answered,  and  In  effect  denied  each 
and  every  allegation  contained  In  the  com- 
plaint, except  as  therein  admitted;  and  as  a 
further  defense  to  the  causa  of  action  allied 
for  speaking  the  words  on  July  17,  1890,  the 
defendant  alleges,  as  the  facts  are.  that  cm 
July  17, 1890.  at  Oconomowoc,  defendant  was 
a  witness  In  an  action  tried  before  a  Justice 
of  the  peace,  in  which  the  state  was  plaintiff, 
and  the  plaintiff  herein  was  defendant,  sub- 
poenaed on  behalf  of  the  state,  and  that  as 
such  witness  he  stated  under  oath,  In  answer 
to  the  questions  put  to  him,  the  words  al- 
leged in  the  plaintiff's  OHnplalnt,  which  Is 
one  of  the  publications  complained  of.  but 
denies  that  he  spoke  said  words  In  any  other 
manner,  form,  or  plaoe.  or  for  any  other  rea- 
son, only  as  such  vrltnees;  and  as  a  further 
defense  alleges  that  the  suiqDOsed  defsmatory 
words  set  forth  In  the  complaint  in  said  last 
alleged  cause  of  action,  and  all  the  other  sup- 
posed defamatory  words  set  forth  in  said 
complaint  which  charge  the  plaintiff  with  the 
crime  of  indecent  exposure  of  person,  are 
each  and  all  ot  them  true.  At  the  dose  of 
the  trial  the  Jury  returned  a  verdict  In  favor 
of  the  plaintiff,  and  assessed  her  damages  at 
the  sum  of  $500.  From  the  Judgment  en- 
tered thereon  the  defendant  brings  this  ap- 
peal 

^tlow  Pease,  far  appellant.  Frank  Ktily 
ftnd  Ryan  ft  Merton.  for  respondent. 

CASSODAT,  J.,  (after  stating  the  facts.) 
It  Is  Btr»iuously  contended  that  the  demur- 
rer to  the  complaint  ore  tenus  should  have 
been  sustained.  The  ground  of  this  conten- 
tion is  that  it  Is  not  alleged  In  the  charging 
portions  of  the  complaint  that  the  words  al- 
leged to  have  been  spoken  were  false  or  de- 
famatory. It  is  alleged,  In  the  conclusion 
thereof,  in  a  goieral  way,  however,  "that  all 
of  said  words  were  false  and  defamatory," 
and  "that  by  reason  of  the  speaking  of 
false,  slanderous,  and  defamatory  words  by 
the  defendant  the  plaintiff  has  been  greatly 
damaged  in  her  good  name  and  reputation." 
It  has  long  been  settled  in  this  court  that 
where  the  suffldeney  of  the  complaint  la  thus 
ndsed  for  the  first  time  on  the  trial,  more 
latitude  of  presumption  vUl  be  Indulged  to 
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BOB  tain  It  fbao  where  the  objection  1b  tafeen 
by  regular  demurrer.  Hagenah  t.  Oeffert,  73 
Wte.  641,  41  N.  W.  Rep.  967.  Under  tUla  rale 
we  must  hold  the  complaint  sufficient,  wnai- 
erer  might  be  oar  vlewB  had  the  question 
been  raised  by  regular  demurrer.  For  the 
same  reason  we  must  hold  that  there  was  no 
error  In  refusing  to  strike  oat  a  portltm  of  the 
complaint 

The  testimony  of  Aogosta  Block  as  to  what 
she  had  heard  the  defendant  say  about  the 
plaintiff  three  or  four  years  prior  to  the  trial 
was  objected  to  on  the  ground  that  it  was 
IncompetQtt  and  immaterial.  It  was  admit- 
ted only  as  tending  to  show  malice,  and  upon 
that  ground  it  appears  to  hare  been  admis- 
sible. The  mere  fact  that  the  defendant 
sp<^e  In  German  what  was  so  testified  to  by 
the  witness,  and  that  the  witness,  who  ap- 
pears to  have  understood  both  the  English 
and  the  Oerman,  testlfled  to  the  same  in 
BngBah,  did  not,  In  our  Judgment,  render  the 
testimony  Incompetent.  The  ooart  expressly 
charged  the  Jury  to  the  effect  that  such  evl- 
dmce  was  not  received  as  tending  to  prove, 
and  coold  not  hare  the  effect  of  proving,  a 
cause  of  action,  but  simply  as  tending  to 
prove  malice,  which  might  be  considered  in 
estimating  damages,  if  the  Juxy  should  con- 
clude that  the  causes  of  action  aU^ed  In  Uie 
complaint  had  been  proved. 

After  a  witness  had  exhausted  his  recollec- 
tion as  to  what  was  said  upon  a  particular 
occasion,  he  was  asked  whether  anything  was 
said  about  a  particular  subject  The  de- 
fendant objected  on  the  ground  that  it  was 
leading.  We  do  not  regard  a  question  as 
leading  which  merely  suggests  the  subject 
without  BuggeBtlng  any  answw.  The  charge 
of  the  court  appears  to  be  full  and  fair 
throughout  and  the  exception  to  portions  of 
It  must  be  overrnled.  There  was  no  error  In 
charging  the  Jury  that  they  mU^t  impose 
punitory  damages  In  case  they  found  that  the 
words  alleged  were  deliberately  and  mali- 
ciously spi^en  with  Intent  to  injure  the  repu- 
tation and  character  of  the  plaintiff.  Nor  do 
we  think  the  damages  excessive. 

The  judgment  of  the  dnmit  court  Is  af- 
firmed. 


MARSH  T.  BRIESEN. 

(Saprwne  Court  of  Wlseonabi.  April  11, 1898.) 

Allowuics  or  Appial  bt  Circuit  Coort— Rs- 
VIEW — Bill  or  ErcEPTioKs. 

Rev.  St  I  4035.  provides  that.  If  any 
povon  aggrieved  by  any  act  of  the  county 
court  Bhall,  withont  fault  on  bis  part,  have 
omitted  to  take  hU  appeal  accordiaf^  to  law, 
the  clrcoit  court  may,  if  justice  requires  a  re- 
vision of  the  cose,  on  the  petition  of  the  party 
aggrieved,  allow  an  aroeal  as  though  taken 
seasonably.  Bdd,  that  the  snpraie  mart  caiH 
not  review  the  action  ot  the  dreidt  oonrt  In 
allowing  an  appeal  from  the  oonnty  court 
after  more  than  80  d»B  from  the  date  of  an 
order  disallowing  a  claim  against  an  estate,  In 
the  absmce  of  a  bill  of  ezceptioiu  showing  the 


facts,  conriderations,  or  Kronnds  on  which  the 
drcnit  court  based  its  order. 

Appeal  from  circuit  court.  Dodge  oonnty; 
A.  Scott  Sloan.  Judge. 

COalm  of  Augusta  Marsh  against  B.  V. 
Briesen,  as  administrator  of  the  estate  of 
^'llhelmlna  Ihk,  deceased.  From  an  order 
of  the  drcult  court  allowing  an  appeal  there- 
to after  the  expiration  of  more  than  60  days 
from  the  date  of  an  order  of  the  county 
court  disallowing  such  claim,  the  admlnistis- 
tor  appeals.  Affirmed. 

Boshnell,  Sogers  A  BaU.  for  aivpdluit. 
Van  Banm  &  Mioak,  J.  B.  wwinnft,  and  J.  J. 
Dick,  tat  respondmL 

OBTON*  X  The  respcmdeiit  presoited  to 
the  ooan<7  oomt  ot  Dodge  ooonty  a  claim 
against  tiie  estate  cX  Wllhelmlna  Bik,  de- 
ceaaed,  for  allowance,  and  which  was  dis- 
allowed by  said  oonrt  on  the  12th  day  of 
May,  189L  Thereupon  she  ^pealed  to  the 
cUcnlt  oourt  of  Dodge  oonnty  from  snch  dls- 
aUowanoa,  and  on  a  change  of  venue  the 
oastt  went  to  tbe  cliooit  oonrt  a£  Fond  du 
Lao  county,  and  that  court  dismissed  said 
appeal  on  the  31st  day  of  March,  1892,  on 
tha  gronnd  of  a  defect  In  rigning  the  appeal 
bond.  On  the  22d  day  of  April.  1S82.  the  re- 
q^dent  filed  her  petition,  and  made  a 
motion  In  nld  oonrt  to  allow  ber  to  appeal 
from  said  order  of  disallowance  of  hex  claim 
by  Ow  ooan^  court  under  sectlfni  408S«  Iter. 
St,*  oa  the  gronnd  that  she  omitted  to  take 
her  said  appeal  within  the  80  days  after  said 
Older,  aooordlng  to  law,  without  fault  on 
her  part,  and  tbat  Jtmtloe  reQUtres  a  rerlalon 
of  the  case.  The  droolt  oonrt  made  an  order 
allowing  tlu  vsqpoiident  to  take  soidi  ap- 
peal In  llks  manner,  and  with  the  same 
effect,  aa  tiumgh  seasmaUy  done;  and  the 
said  TMnftm.  as  admlnlatrator  of  said  estate^ 
has  apitealed  to  this  court  from  said  last- 
mentioned  order.  The  order  dtemlsslng  the 
appeal  of  flie  droolt  court  of  Fond  do  Lao 
ooonly  is  not  bere  for  review.  The  learned 
oounsel  of  the  resp<md«it  however,  refers 
to  that  order  to  show  that  the  defect  was 
that  Ihe  surety,  altbous^i  he  signed  the  b<Mul 
on  that  appeal,  did  not  do  so  In  the  usual 
plaoe,  but  that  he  also  signed  the  Jnrat  of 

*  Section  4036  provides:  "If  any  person  ag- 
grieved by  any  act  of  the  county  court  •  •  • 
shall,  from  any  cause,  without  fault  on  bis 
part,  have  omitted  to  take  his  appeal  accord- 
ing to  law,  the  drcuit  court  of  the  same 
countT  may,  if  It  shall  appear  tliat  Justice 
requlna  a  revision  of  the  caae,  on  the  peti- 
tion ot  the  party  aggrieved,  and  upon  such 
terms  and  within  such  time  as  shall  be  deeme<1 
reasonable,  allow  an  appeal  to  be  taken  and 
prosecuted  In  like  manner,  and  with  same  ef- 
fect as  though  done  seasonably.  No  such  ap- 
peal shall  be  allowed  without  resaooable  notice 
to  the  party  adverse  interested,  nor  unless 
the  petition  thereof  shall  be  filed  In  the  offiee 
of  tne  clerk  of  tiie  drenlt  coort  wtOibi  mm 
year  after  the  act  complained  of.  Whenever 
the  circuit  court  shall  allow  or  disallow  an 
appeal,  as  provided  In  this  section,  the  par^ 
ajorieved  may  qveal  to  the  snprsme  court." 
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JitBtlfloatlon  properly.  This  Is  shown  to  bring 
the  case  withhi  the  statute  tbitt  requires  her 
to  show  that  ber  omtsaion  to  appeal  in  time, 
acoordlnc  to  law.  was  not  her  fault,  but  the 
mistake  cA  her  surety.  The  circuit  court.  In 
moifiTig  the  order  appealed  from,  must  have 
found  the  necessary  facts,— that  such  omission 
was  not  her  teolt,  and  Oiat  jwtlce  requires  a 
rerlslou  of  her  case,  l^ere  la  no  bUI  of  excep- 
tions to  bring  betore  this  court  the  facts,  con- 
siderations, or  grounds  upon  whltdi  the  cir- 
cuit court  based  the  order.  The  presumption 
is  that  the  oonrt  had  good  and  sutUclent 
reasons  and  grounds  for  the  orAer.  It  la 
alleged  as  error  that  Uie  court  found  that 
Justice  requires  a  revision  of  the  case.  Those 
who  aU^  error  In  any  case  must  show  It. 
It  will  not  be  presumed.  The  presnmptlon 
Is  the  other  way.  The  appellant  has  not 
shown  any  error  In  the  ruling  of  the  circuit 
court  The  order  of  the  <drcuit  court  is 
affirmed. 


STACT  T.  KNICKERBOCKER  ICE  CO. 
(Bo^reme  Coort  of  Wisconsin.  April  11,  1898.) 
Nboliob:<cs— HoHHEs  RuNXtxe  Awat. 

1.  Horses  hired  hj  plaintiff  to  defendant 
Ice  company  became  frightened  and  unman- 
ageable while  on  the  ice,  and  ran  onto  thin 
Ice,  and  were  drowned,  add,  that  defendant's 
teilnre  to  place  a  fence  of  a  single  board,  nailed 
on  2  by  4  inch  posts  3^  feet  from  the  Borfaee 
on  which  the  posts  stand,  in  accordance  with 
Sanb.  &  B.  Add.  St.  S  4895,  was  Dot  such 
negligence  as  wonld  warrant  a  reeorery  for  the 
horses,  since  sndi  a  Umce  would  hare  been 
totally  Inadequate  to  prevent  the  aoddMit. 

2.  Nor  is  uegllgenoe  predicable  on  defend- 
ant's failure  to  noti^  its  driver  as  to  the 
loeatlon  of  Ae  tUn  ice.  In  that,  if  he  bad  been 
folly  advised  as  to  its  location,  he  could  not 
have  prevented  the  horses  going  upon  it. 

S.The  fact  that  there  were  no  ropes  or 
appliances  on  hand  whereby  the  horsee  might 
have  beoi  drawn  out  did  not  oonstitate  negll 
genes  <m  def  udanf  s  part 

Ai>peal  from  circuit  court,  Jefferson  coun- 
ty; John  R.  B»mett.  Judge. 

Actlm  by  Boijamln  F.  Stacy  against  the 
Knickerbocker  Ice  Company  to  recover  the 
value  of  hones  Ulled  timmgh  defendant's 
alleged  n^llgenoe.  Tbere  was  Judgment  for 
d^endaat,  and  plaintiff  appeals.  Affirmed. 

TtM  other  facts  fully  appear  In  tiie  follow 
ing  statement  by  LZON.  C.  J.: 

In  February,  1891,  the  defendant  ice  com- 
pany was  engaged  in  cutting  and  removing 
into  icehouses  the  ice  formed  In  Fowler 
lake,  in  Oconomowoc,  and  hired  of  plaintiff 
a  span  of  horsee  for  use  in  that  business, 
The  partlefl  agreed  that  the  horses  should 
be  driven  by  one  CllfCord,  then  in  the  serv- 
ice of  the  Ice  company.  In  the  same  bui^ 
ness.  By  direction  of  Uie  foreman  or  man- 
ager of  the  ice  company,  Clilford  obtained 
the  horses  from  the  plalntifl,  and  drove 
them  upon  the  ice  for  Hie  purpose  of  uring 
them  In  scrapkig  the  snow  from  the  surface 
of  the  Ice.  As  he  was  bitching  the  horses 


to  a  scraper,  assisted  by  one  Newton,  an- 
other employe  of  the  ice  company,  they  be- 
came frightened,  probably  by  the  noise  of 
other  scrapers  then  being  used  In  the  vicin- 
ity, and  attempted  to  run  in  a  direction 
different  from  that  in  which  they  would 
have  been  driven  had  they  been  used  on  the 
scraper,  as  Intended.  Cllflord  and  Newton 
were  at  the  heads  of  the  horsee  trying  to 
hold  them,  and  made  vigorous  and  per^ 
slstent  efforts  to  do  so,  but  were  unable  to 
control  them.  The  horses  reared  and 
plunged,  moving  away  from  the  place  whence 
they  started,  and  after  moving  from  100 
to  200  feet,  and  being  witlrely  uncontrol- 
lable, they  readied  a  place  from  which 
the  ice  bad  recently  been  removed,  over 
which  two  M  three  Inches  of  Ice  bad  again 
formed.  The  whole  surface  of  the  lake  was 
covered  by  a  recent  fall  of  snow,  so  that  the 
Une  between  such  thin  lee  and  the  adjoin- 
ing thick  ice  was  not  visible,  and  no  f»ice, 
guards,  or  other  signals  bad  been  put  there 
to  Indicate  the  place  from  which  tbe  Ice 
had  been  removed.  Hie  horses  brcdce 
through  the  thin  ice,  and  both  were 
drowned.  This  action  Is  to  recover  the  value 
of  audi  horses.  At  tfae  doee  of  the  testi- 
mony, which  condusivdy  eatabUghed  the 
facts  above  stsited,  the  court  directed  a 
verdict  for  the  ice  company.  A  motion  by 
plaintiff  for  a  new  trial  was  denied,  and 
Judgment  for  defendant  entered  pursoaat 
to  the  verdict  thus  directed.  Flalntlfl  ^ 
peals  from  such  Judgment. 

Bnzlow  Pease,  for  appellant  Faiks  ft 
Robinson,  for  respondent 

LTON.  a  J.,  (after  stKHng  Ibe  facts.)  The 
contract  between  the  parties  was  one  of 
bailment,  the  defendant  ice  company  being 
the  bailee  for  hire  of  plaintiff's  horses. 
There  was  but  one  expren  stipulation  in 
the  contract  whldi  was  that  the  hotses 
should  be  driven  by  Clifford.  This  stlpular 
tlon  was  performed  by  the  Ice  oompeny. 
In  all  other  respects  the  conditions  and  ob* 
Ugatlons  of  the  contract  were  those,  and 
those  only,  which  the  law  impHee.  One  of 
these  Is  that  a  bailee  for  hire  Is  only  liable 
for  the  consequences  of  a  want  of  iMdinary 
care  of  the  pn^rty  balled.  If  sucb  prop- 
erty be  Injured  or  lost  while  in  his  posses- 
sion, without  negligence  or  fault  on  his 
part,  the  loss  falls  upon  the  owner,  not  the 
bailee.  All  this  is  dementary  In  the  law  of 
bailment  It  Is  maintained  that  the  Ice  com- 
pany was  negligent  In  three  partlculaiu, 
whldi  negligence  caused  or  contributed  to 
the  loss  of  Hie  horsee.  Tibese  are:  (1)  It 
failed  to  Indicate  t^ie  location  of  the  tUn 
ice  by  a  fence,  as  required  by  section  4895» 
Sanb.  &  B.  Ann.  St;  (2)  it  fftUed  to  notuy 
Clifford  of  the  location  of  the  thin  Ice;  and 
(8)  it  failed  to  have  rojfit*  and  sp^laiiceB 
at  the  ^ce  of  the  aoddestt  to  tw  nsed  In 
getting  the  horses  oot  of  the  water  before 
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they  drowned.  The  tesrtlmcny  haa  been  care- 
fully examined)  and  we  t-Mnir  it  demon- 
strates tb&t,  had  all  these  precautions  been 
taken,  they  would  not  have  saved  the  horses. 

L  They  were  uncontroUable,  were  rearing 
and  plimgtDg,  and  getting  away  from  the 
place  where  they  became  frightened  as  rap- 
idly as  they  could.  The  fence  of  the  stat- 
ute (wUcb  la  a  single  fence  board  nailed 
on  2  by  4  inch  posts,  3^  feet  from  the  sur- 
face upon  which  the  posts  stand)  would 
hare  been  but  gossamer  before  those  power- 
ful horses,  frantic  with  fright,  upcm  whom 
two  strong  men  could  make  no  impresedon. 
Besides,  it  Is  very  doubtful  whether  the 
statute  has  any  application  to  this  case, 
inasmucii  as  the  employes  of  the  Ice  com- 
pany were  then  actually  engaged  In  remor- 
ing  the  Ice  adjoining  the  place  covered  by 
the  thin  Ice,  and  it  would  seem  Imprac- 
ticable to  place  and  keep  a  fence  around 
the  margin  of  the  opening  before  the  work 
there  Aould  cease.  However,  we  abstatai 
from  glTtaig  dcAnlte  oonstmctloa  to  fUa 
statute. 

IL  Exact  knowledge  by  Clifford  of  the  lo- 
cation of  the  thin  Ice  Is  not  a  possible  factor 
In  the  loss  of  the  horses,  for,  had  he  been 
fully  advised  where  the  thin  Ice  commenced, 
he  was  powerless  to  prevent  the  horses 
going  upon  it  He  went  into  the  water 
with  them,  and  was  rescued.  Were  he  suing 
the  plaintiff  for  negligence,  we  would  have 
a  case  where  the  fact  that  he  had  not  such 
knowledge  might  be  material,  but  we  do 
not  regard  It  material  here. 

III.  We  are  aware  of  no  rale  of  law  which 
required  the  Ice  company  to  have,  at  the 
place  and  time  of  the  accident,  ropes  and 
appliances  suitable  for  use  in  tmniing  tl\e 
horses  out  of  the  water.  Moreover,  had 
such  ropes  and  appliances  been  there  at  the 
time,  the  proof  Is  quite  conclusive  that  they 
would  have  been  of  no  avail.  The  horses 
fell  taito  deep  water  and  went  under  the 
ice,  and  were  undoubtedly  dead  when  the 
bystanders  had  succeeded  In  rescuing  Clif- 
ford, who  came  near  being  drowned.  It  ia 
perfectly  obvious  that  the  horses  would  not 
have  been  drowned  had  they  not  become 
frightened  and  tuuMmtroUable.  For  sncii 
fright  no  blame  attaches  to  the  Ice  com- 
pany. Had  Clifford  bem  able  to  keep  the 
horses  under  control,  he  would  not  have 
been  required  to  go  up<m  or  dangerously 
near  the  thin  Ice,  for  the  scraping  he  was 
sent  to  do,  and  whlt^  the  hones  were  hired 
to  do,  was  at  a  ^obat  saftiy  distant  ttoax  the 
thin  lee,  and,  as  w»  understaod  the  testi- 
mony, the  distance  tiierefiom  would  have 
oonstandy  Increased  as  tbe  wwk  progressed. 
Upon  a  careful  examination  of  the  case  we 
are  unable  to  find  any  testimony  which 
would  warrant  a  finding  that  the  Ice  oom- 
pany  was  guilty  of  any  negUgefice  what- 
ever wldch  caused  or  oontrlbnted  to  tbe 
loss  of  plaintiff's  horses.  Tba  Judgment  at 
the  circuit  court  must  be  affirmed. 


FUBTTIPIiA.OB  v.  NORTHBBN  PAO.  B 

oo. 

(Hupreme  Ooort  of  Wiscon^  Mar^  21, 
lfi93.) 

Carbibbs— Eia(7no:T  or  pASssiiaBB— PAii.c«a  io 

Fat  Fahb. 

1.  Under  Rev.  St  S  1818.  providing  thst, 
if  any  passenger  shall  refuse  to  pay  bis  fare, 
it  shall  be  lawful  for  the  conductor  to  pat  him 
off  at  anv  usual  stopping  place  or  near  any 
dwelling  houM^  the  ejection  of  a  passenger 
for  nonpayment  of  fine,  at  a  poiat  three 
fourths  of  a  mile  from  any  station  or  dwelling 
house,  ia  unlawful. 

2.  In  an  action  against  a  railroad  for  ejec- 
tion from  one  of  defendant's  trains,  it  apoemred 
that  plaintiff  purchased  a  ticket  over  defend- 
ants road  from  S.  to  P.;  that,  on  arriving  at 
P.,  plaintiff  decided  to  go  to  T.,  the  next  sta- 
tion beyond;  that  there  was  no  ticket  office 
at  P.;  and  tbat,  after  the  train  left  P.,  plain- 
tiff tendered  defendant's  conductor  the  amount 
of  tbe  regular  fare  to  8.,  and,  on  refusing  to 
pay  25  cents  additional,  was  ejected  from  the 
car.   Held,  that  such  ejection  was  illegal. 

8.  In  SQcb  case  an  award  of  ^00  as  dam- 
ages la  not  so  excessive  as  to  be  disturbed  on 
appeaL 

Appeal  from  drciUt  court,  Dongas  ooonty; 
R.  D.  Marshall.  Judge. 

Action  Walt«'  I^ettlplace  against  ttie 
Northon  Pacific  Railroad  Company  for  eje<^ 
tion  from  defendant's  car.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  farther  tects  folly  appear  In  the  fol- 
lowing statemoit  by  LTON,  G.  J.: 

nalnlSff  was  a  passenger  on  a  train  of  cars 
run  by  the  dtfenduit  company  on  its  rlU- 
way,  and  was  expelled  therefrom  because 
of  his  alleged  refusal  to  pay  his  tare.  This 
action  Is  to  recover  damages  for  audi  expul* 
slon.  The  plaintiff  purchased  a  tidwc  at 
the  dty  of  Sup«tOT  for  passage  on  defend- 
ant's railway  from  that  point  to  Pike  Lake, 
a  statlrai  on  the  same  railway  east  of  Supe- 
rior. He  went  upon  a  passenger  train,  and 
commenced  bis  Jonmey.  Before  readifog 
Pike  lake  he  eondnded  to  so  on  to  Topside, 
a  station  about  two  miles  east  of  Pike  Idke, 
and  so  Informed  the  conductor  of  the  train, 
who  took  np  plaintUCs  ticket.  After  the 
train  had  passed  Pike  lAke,  the  conductor 
called  upon  plaintiff  for  his  additional  fare 
from  Pike  Lake  to  Topsida  The  regular 
fare  was  7  caits,  and  tbe  plalntlfl  offoed 
the  conductor  that  som,  but  the  lattw  re- 
fused to  receive  It  In  payment  of  his  fare, 
and,  undor  a  mie  of  the  conwuiy,  donanded 
25  cents  additional,  and  Informed  the  plain* 
tUf  tbat  he  would  give  him  a  voodi«  wlildt 
would  entitle  him  to  rec^ve  from  tbe  com- 
pany such  additional  26  ectats,  If  called  for 
at  Supolor  or  certain  othw  atatJoas  on  the 
defendant's  road.  The  plaintiff  refused  to 
pay  the  additional  25  cents,  and  the  coin 
doctor  stopped  his  train  at  a  pcdnt  from  one 
half  to  three  fourths  of  a  mile  east  at  Pike 
Lake,  which  point  was  not  a  usual  Bton>ing 
place  for  tralna,  and  was  not  near  any  dwdl- 
Ing  house,  and  eompdled  the  p^**"tlff  to 
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leaTe  the  train.  The  plaintiff  walked  on  the 
track  to  Topside.  PUce  Lake  was  a  mere 
flag  station,  and  tickets  for  passage  on  the 
railway  could  not  be  purchased  or  obtained 
there^  On  the  above  facts,  which  are  andl»> 
puted,  the  court  Instmcted  the  jory  that 
the  plaintiff  was  entitled  to  recover,  but 
restricted  the  recovery  to  compensatory  dam- 
ages for  Injury  to  plalntUTa  feelings  lesolt- 
Ing  from  the  humiliation  of  being  unlaw- 
fully driven  firom  the  tr^n.  The  plaintiff 
testlQed  as  a  witness  on  the  trial  as  follows: 
"When  conductor  stopped  train  between  PUte 
Lake  and  Topside,  he  acted  pretty  cranky 
and  orerbearing.  as  he  would  just  as  leave 
throw  me  off  as  not  He  Informed  me  that 
his  Instructions  were  to  charge  twenty-five 
oenta  extra,  and  he  would  have  to  charge 
me  that,  or  I  would  have  to  get  off.  Con- 
ductor told  me  to  hurry  up;  put  his  left  hand 
on  my  shoulder,  and  shoved  me  off  the  car. 
He  pushed  me  hard  enough  so  I  came  pretty 
near  going  off  head  first  down  the  slide. 
*  *  *  I  was  put  off  the  train  on  a  fill 
about  ten  feet  high,  amid  timber  and  barren 
lands.  *  •  •  The  car  was  quite  full  of 
people.  *  *  *  Saw  people  laughing  at 
what  occurred;  had  their  heada  out  of  the 
window,  and  were  lauj^ilng."  Borne  of  the 
above  testimony  was  controverted  by  the 
conductor  and  brakeman  of  the  train.  The 
Jury  assessed  plaintiff's  damages  at  ¥800. 
The  court  denied  a  motion  for  a  new  trial, 
one  of  the  grounds  of  which  was  that  the 
damages  were  ezxeasive.  The  defendant 
appeals  from  the  Judgment  agalnit  1^  en- 
tered pursuant  to  the  verdict 

CatUn  &  Butler  and  Oarl  0.  Pop^  Ibr  ap- 
pellant Taylor  &  Armstrong,  for -respond- 
ent 

LYON,  C.  J.,  (after  stating  the  facts.)  The 
court  properly  directed  a  verdict  for  pl^tlff, 
for  two  reasons:  (1)  The  plaintiff  was  ex- 
pelled from  the  cars  away  from  a  osuiil  stop- 
I^ng  place,  and  not  near  a  dwelling  house. 
Section  1818,  Rev.  St,  provides  that,  "If  any 
passenger  shaD  refuse  to  pay  his  fare.  It 
ehall  be  lawful  for  the  conductor  of  the  train 
aud  the  servants  of  the  corporation  to  put 
blm  and  his  baggage  off  the  cars,  on  ittop- 
plng  the  cars,  and  using  no  unnecessary  fbroe, 
at  any  usual  stopping  place  or  near  any 
dwelling  house,  as  the  conductor  shall  elect" 
We  are  of  the  opinion  that  by  necessary  im- 
plication this  statute  prohibits  the  expulsion 
of  a  passenger  from  the  cars  for  nonpay- 
ment of  fare  at  any  place  other  than  at  one 
of  the  places  mentioned  In  the  stature; 
hence.  In  any  event  the  plaintiff  was  unlaw- 
fully expelled  frdm  the  cats.  A  contrary 
rule  was  laid  down  In  Railway  Co.  v. 
Wright,  68  Ind.  586,  but  we  cannot  adopt  It 
If  It  was  lawful,  under  common-law  rules, 
to  eipel  a  passenger  from  a  public  convey- 
ance, at  any  point  the  carrier  mlidit  choose, 
for  nonpaymoit  of  fhre,  we  most  hold. 


against  the  rule  of  the  Indiana  case,  that  the 
statute  Is  restrictive  of  that  right  and  con- 
fines Its  lawful  exercise  to  the  points  sped- 
fled  therein.  This  is  substantially  the  con- 
struction given  the  statute  in  Patry  v.  Rail- 
way Ca,  77  Wis.  218.  46  N.  W.  Rep.  56.  In- 
deed, any  other  constsuction  would  render 
the  statute  practically  Inoperative  and  use- 
less. C2)  Under  the  testimony  the  plaintiff 
undoubtedly  had  the  rights  of  a  passenger 
who  went  upon  the  train  at  Pike  Lake,  In- 
tending to  go  to  Topside.  He  could  not  ob- 
tain a  ticket  at  Pike  Lake,  and  must  neces- 
sarily pay  hia  fare  on  the  train.  In  such  case 
the  adjudications  of  the  cotuiv  seem  quite 
nnif(»in  tliat  no  extra  fare  can  lawfully  be 
charged,  olthou^  the  carrier  may  agree  to 
refund,  at  some  other  place  and  time,  the 
excess  thus  exacted  beyond  regular  rates. 
The  object  of  exacting  more  than  usual  rates 
when  payment  Is  made  on  the  train  Is  to 
induce  passengers  to  purdiose  their  tickets 
at  the  stations.  For  obvious  reasons  it  Is  a 
great  protection  to  railway  companies  if 
all  ^ares  are  paid  to  station  agents,  and 
tickets  Issued  therefor  to  be  taken  up  by  con- 
ductors on  the  trains,  and  the  courta  will 
uphold  all  reasonable  regulations  to  that  end, 
but  it  cannot  justly  be  said  that  it  Is  reason- 
able to  require  the  passenger  to  pay  more 
than  regular  rates  on  the  train,  even  though 
a  process  be  created  by  which  he  may  at 
some  future  time  get  bade  such  excess,  un- 
less the  passenger  has  first  had  an  oppor- 
tunity to  purchase  a  ticket  at  the  station 
from  which  he  starts,  which,  as  we  have 
seen  In  this  case,  was  Pike  Lake.  It  Is  said 
plaintiff  might  have  purchased  a  ticket  at 
Superior  to  Topside  in  the  flnt  instance. 
This  Is  true;  but  when  he  purchased  his 
ticket  he  did  not  intend  to  go  to  Topside  at 
olL  There  is  no  nUe  of  law  or  demand  of 
public  policy  which  required  him  to  decide 
Irrevocably  when  he  purchased  his  ticket 
where  he  would  leave  the  train;  hence  he 
was  a  passenger  under  his  ticket  from  Su- 
perior to  Pike  Lake,  axid  a  passrager  without 
a  ticket  from  Pike  Lake  to  Topdde,  and  the 
railroad  company  did  not  furnish  him  with 
the  means  to  obtain  a  ticket  at  Pike  lAke. 
Because  It  did  not  we  must  hold  that  the 
requirement  that  plaintiff  should  pay  25 
cents  more  than  the  usual  fare  was  Illegal, 
and  his  failure  to  pay  the  same  was  no 
legal  Justification  for  expelling  him  from  the 
cars. 

The  only  other  question  is,  were  excessive 
damages  awarded  the  plaintiff?  The  Jury 
assessed  the  plalntHTs  damages  at  $300.  It 
must  be  conceded  that  this  Is  a  very  liberal 
allowance,  and  we  should  be  better  satisfied 
with  the  verdict  had  a  somewhat  less  sum 
been  awarded.  Yet  the  damages  allowed, 
although  compensatory  only,  and  confined 
by  the  court  to  Injury  to  the  feelings  of  the 
plaintiff,  are  entirely  tmUquIdated,  and  the 
amount  thereof  necessarily  rests  largely  In 
the  sood  Judgment  of  the  Jury.  The  amount 
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here  awarded  Ib  not,  tmder  tlie  drcumstan- 
cea,  80  large  that  we  can  say  the  verdict 
must  hare  been  the  result  of  passion,  preju- 
dice, or  undue  Influence,  and  there  la  nothing 
else  in  the  case  which  Impeaches  the  Impar- 
tiality of  the  jury  or  the  fairness  of  the  rer- 
dict  The  case  Is  very  much  Uke  that  of 
WIghtman  t.  Railway  Co.,  73  Wis.  leo,  40 
N.  W.  Rep.  689.  In  that  ease  the  injury  was 
no  greater,  nor  essentially  different,  from 
that  suffered  by  phUntllf  In  this  case,  and 
the  same  amount  of  damages  was  awarded. 
We  there  reached  the  conclusion  (as  we  do 
here)  that,  under  repeated  rulings  of  this 
court,  we  could  not  say  such  damages  were 
excesdre.  The  Judgment  of  ttie  circuit  coort 
must  be  affirmed. 


TRDSTBBS  OF  BBTENTH  DAT  BAP- 
TIST MBMORIAL  FUND  T.  SAUM- 
DBBS. 

^i^eme  Court  of  WUconsln.  April  11, 1803.) 

EriDBXCt— CONSIDBHATIOH— APPSAU 

L  Where  the  evidence  is  conflicting,  the 
finding  of  the  trial  court  will  not  be  disturbed 
on  appeal. 

2.  Where  an  instrnmeat  is  silent  on  the 
subject  of  consideration,  it  is  eompetoit  to 
prore  by  evidence  aliunde  that  It  was  fa  faot 
executed  for  snffideot  consideration. 

Appeal  from  circuit  court,  Rock  comity; 
John  R.  Bennett,  Judge. 

Action  by  the  Trustees  of  the  Seventh 
Day  Baptist  Memorial  Fund  against  D.  J. 
Saunders  to  recover  the  amount  of  a  anb- 
scrlptlon  note  held  by  plaintiff.  The  cause 
was  tried  by  the  court  without  a  Jury,  and 
Judgment  was  given  for  plaintlfiF,  from 
which  defendant  appeals.  Affirmed. 

Hie  other  facts  fully  appear  in  the  ftdlov* 
Ing  statement  by  LYON,  C.  J.: 

During  the  whole  time  covered  by  the 
transactions  involved  In  and  material  to  the 
determination  of  this  action,  the  plaintiff 
was,  and  still  Is,  a  foreign  corporation,  or^ 
ganlzed  and  existing,  among  other  purposes, 
for  the  purpose  of  holding  in  trust  the 
memorial  funds  of  the  r^gious  society 
known  as  the  "Seventh  Day  Baptist  De- 
nomination," and  to  expend  the  principal 
and  Interest  accruing  therefrom  in  accord- 
ance with  the  objects  for  which  the  fund 
was  raised.  During  the  same  times  tbe 
Albion  Academy  and  Normal  Institute  was 
and  is  a  corporation,  organized  under  the 
laws  of  this  state  for  educational  purposes, 
and  always  has  been  and  Is  under  the  con- 
trol of  such  religious  society  or  denomina- 
tion. In  1877  the  Albion  Academy  corpora- 
tion became  seriously  embarrassed  financial- 
ly, and  was  threatened  with  actions  to  fore- 
<floBe  certain  mortgages  it  had  theretofore 
executed  <m  its  real  estate  to  secure  its  in- 
debtedness, or  portfons  thereof.  Thweupon 
It  applied  to  piwinHff  corporation  for  a  loan 
of  money  with  wMdb  to  pay  such  mortgage 


debts.  In  March  of  tiiat  year  the  plalntttt 
loaned  the  academy  corporation  $1,000.  Soon 
after,  the  academy  corporation  applied  to 
plaintiff  for  a  further  loan  of  $2,000,  offering 
as  security  for  both  louns  a  mortgage  on  Its 
real  estate.  Tbe  plaintiff  deemed  the  pro- 
posed mortgage  security  Insufficient,  and  de- 
clined to  make  the  loan  without  additi<Hial 
security,  but  was  willing  to  make  it  should 
the  security  therefor  be  made  satisfactory. 
Thereupon  a  movement  was  inaugurated  to 
obtain  from  the  friends  at  the  academy 
sub^rlption  notes  In  a  sufficient  amount,  in 
the  aggregate,  to  make  the  security  for  such 
loans  aatlsfoctory,  and  thus  to  relieve  the 
flnandal  embarrassments  of  the  academy 
corporation.  Such  sabectiptl(m  notes  were 
thereupon  obtained  from  many  persons, 
amounting.  In  aU,  to  about  (2.400.  One  of 
these  was  giv^  by  the  def«idant,  and  la 
as  foUows:  "$100.00.  Altton,  Wis..  April 
7th,  1877.  I  hereby  obligate  myself,  my 
h^  and  assigns,  to  pay  to  the  treasorer 
of  the  S.  D.  B.  Memorial  Fund  the  sum  of 
$100.00  wltUn  t^  years,  with  Interest  at 
7  per  cent,  per  annum  after  the  first  day 
of  September,  1877.  The  avails  of  this  sub- 
scription shall  be  accounted  a  part  of  the 
Seventh  Day  Baiitist  Memorial  Fund,  and 
shall  be  ai^roprlated  as  follows:  The  whole 
amotmt  to  Albion  Academy.  This  sabscrip- 
tion  Is  made  with  the  understanding  and 
agreement  on  the  part  of  the  maker  that 
In  case  the  object  of  the  subscription  her^ 
named  shall  ever.  In  the  Judgment  of  the 
(diartered  l>oard  of  trustees,  fall,  tbe  sum 
obtained  from  It  shall  pass  entirely  under 
the  control  of  said  board,  and  the  Income 
from  sold  sum  shall  be  applied  to  promote 
such  objects  connected  with  ttie  Seventh 
Day  Baptist  Denomination  as  ttiey  shall 
deem  most  closely  allied  to  the  object 
named.  D.  J.  Saunders."  The  otiier  sub- 
scription notes  are  substantially  In  the  same 
form.  These  notes  were  obtained  by  the 
authorized  agent  of  the  academy  corpora- 
tion, and  during  the  same  year,  or  early  in 
1878,  were  by  him  delivered  to  the  plain- 
tiff. Thereupon,  and  In  consideration  there- 
of, the  plaintiff,  being  satisfied  with  such 
addltl(mal  secttrity,  made  the  further  loan 
to  the  academy  of  $2,000.  At  the  same  time 
the  latter  corporation  executed  and  delivered 
to  plaintiff  a  mortgage  on  its  real  estate 
to  further  secure  the  repayment  of  such 
loans  and  Interest  Some  of  those  subscrip- 
tion notes  have  been  collected  by  plaintiff, 
but  many  of  them,  and  most  of  the  mort- 
gage debt,  still  remain  UI^>ald.  This  action 
was  brought  to  recover  of  defendant  the 
amotmt  of  his  subscription  note  thus  held 
plaintiff,  and  by  Its  terms  payable  to 
plaintiff.  The  case  was  tried  by  tbe  coort 
without  a  Jury.  The  court  found  the  fore- 
going facts,  among  others,  eetabllshed  by 
the  testimony,  and  gave  Judgment  fbr  plain- 
tiff against  defendant  for  the  amount  due 
oa  bis  Buhscriptton  note  by  the  terms  time- 
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of.  The  detokdant  i^peals  from  tbe  Judg- 
ment. 

Ltue  ft  Walt,  tor  aw^lant  J.  P.  Towne 
and  La  Follette.  Oupw.  Roe  ft  Zimmerman, 
for  respondent 

LTON.  C.  J.,  (after  stating  the  facta.)  Tbe 
principal  defense  to  the  action  la  that  the 
defraidant  stipulated  witta  the  agent  of  the 
academy,  when  he  executed  the  aubecrlption 
note  In  suit,  that  the  same  should  not  be  de- 
Urered  to  plalnttfl  until  dmllar  notes  should 
be  obtained  to  the  amount  of  $4,000,  and 
that  the  defesidant's  note  should  be  rold, 
and  should  be  returned  to  him,  If  that 
amount  of  notes  ibonld  not  be  obtained. 
The  court  was  requested  by  defendant  to 
find  spedflcally  whether  such  stlpnlatioa 
was  made.  The  court  did  not  do  so  in 
terms,  but  did  find  that  sucii  note  was  de- 
livered by  the  agent  of  the  academy  cor- 
poration to  plaintiff,  pursuant  to  the  un- 
derstanding  and  agreement  upon  which  it 
was  executed  and  deUvered  to  each  agent, 
and  without  any  objection  by  defendant  to 
such  delivery  thereof  to  the  plaintiff.  Hils 
finding  substantially  negatives  the  claim  that 
the  defendant's  subscription  note  was  made 
condltlcmally,  for  It  Is  conceded  that  notes 
to  the  spedfled  amount  were  never  obtained. 
If  tlie  defendant  gave  his  note  on  the  con- 
dition claimed,  the  same  could  not  have 
been  delivered  to  the  plaintiff  pursuant  to 
the  understanding  between  him  and  the 
agent  of  the  academy,  but  such  delivery  in 
that  case  would  have  been  against  such 
understanding.  There  Is  testimony  In  the 
case  tending  to  prove  the  existence  of  such 
condition,  but  It  Is  opposed  by  testimony 
equally  as  satisfactory,  and  most  of  the 
reasonable  probabilities  of  the  case  tend 
strongly  to  negative  tbe  existence  of  the 
condition  alleged.  We  cannot  properly  dis- 
turb the  finding  of  the  court  In  that  be- 
half; and  If,  as  claimed  by  couusel  for  di-- 
feodant,  there  were  no  finding  that  the 
note  was  not  made  on  the  condition  claimed. 
It  would  probably  be  our  duty  to  supply 
such  finding.  The  note  In  suit  expresses  no 
ctmsideiatlon  therefor;  but.  If  It  does  not 
import  a  consideration,  one  was  iHroved 
aliunde  the  note.  It  appears  that  many 
other  persons  executed  similar  notes  for 
the  same  purposes,  and  that  plaintiff  ad- 
vanced Its  money  to  the  academy  in  part 
on  the  faith  of  such  notes.  Including  the 
note  In  si^,  and  that  some  of  those  persons 
have  paid  their  notes.  These  facts  show  a 
valid  coDslderation  for  defendant's  note. 
Lathrop  V.  Knapp,  27  Wis.  224;  Corpora- 
tion V.  Magoon,  73  Wis.  827,  42  N.  W.  Rep. 
17.  We  think  there  Is  no  force  In  the  ob- 
jection that  the  foregoing  facts  are  not 
available  to  plaintiff  because  not  expressed 
In  the  note.  It  is  always  competent  to  prove 
that  an  Instrument  which  expresses  a  con- 
sideration was  In  fact  made  without  con- 


sideration, and  It  would  seem  equally  com- 
petent to  prove  that  an  instrument  silent 
on  the  subject  was  in  fact  executed  upon 
sufflcdent  consideration.  The  csae  seems  to 
be  this:  The  defendant,  a  iwtron  and  friend 
of  tbe  academy,  and  entirely  fJiTniilAr  with 
its  condition  and  operations,  promised  In 
writipg  to  pay  plaintiff  a  sum  of  mon^ 
and  Interest  thereon  at  a  spedfled  time,  for 
the  nse  and  benefit  of  tSie  academy.  Many 
odier  persons  did  the  same  thing,  and  some 
of  them  performed  their  respective  prom- 
ises. The  defendant  gave  his  subscription 
note  fbr  the  purpose  of  inducing  plaintiff 
to  loan  money  to  the  academy  to  rcUeve  it 
from  Its  financial  embairassmenta.  Tbe 
plaintiff  accepted  such  note,  with  others, 
and  on  the  faith  of  them  made  the  dodred 
loan,  which  Is  due  and  mostly  unpaid.  It 
now  seeks  to  reimburse  Its^  In  part  for 
such  loan  and  Interest  by  collecting  the 
note  thus  executed  to  it  by  defendant  for 
the  express  purpose  of  Inducing  It  to  make 
the  loan,  and  in  part  security  therefor.  Is 
there  any  valid  reason  in  law  or  equity  wtiy 
the  def  aidant  Aould  not  pay  what  he  thus 
agreed  to  pay?  We  think  not  Tbe  iudg- 
ment  of  the  circuit  court  must  be  affirmed. 


STATE  flx  rel.  ANDREWS  T.  OITT  OF 

OSHKOSH  et  al. 
(Supreme  Ooort  of  Wlscoashi.  April  11,  1893.) 

CONDBMNJLTIOK  PBOOBBDIMOS  —  BUFYIOIBNCT  OT 
NOTICB  — DdB  FBO0BS8  OB  LaW— APPEAL— COB- 
UEOTIOH  OF  AASBSBMBKTS. 

1.  Laws  1891,  c  50,  subc  20,  I  6,  provides 
that,  when  land  in  the  city  of  Oshkoah  la  to 
be  condenmed,  the  dty  attorney  slial]  file  with 
the  petition  a  sworn  liit  of  the  names  and  resi- 
dences of  the  persons  owidng  the  lands  to  be 
taken,  with  copiea  annexed  of  the  proceedings 
as  to  the  proposed  condemnation,  and  prepare 
a  notice,  Bubstantially  in  the  form  therein 

flren,  tliat  the  filing  of  the  petition  shall  be 
earned  the  commencement  of  the  suit,  and 
that  the  notice  may  be  served  on  the  owners  of 
land  to  be  condemned  as  a  Bummoaa  in  a  dvi] 
action.  Beld,  that  where  a  notice  addressed 
"To  whom  it  may  concern"  was  served  per- 
sonally on  relator,  the  titie  to  wliich  notice 
showed  the  nature  of  the  proceeding,  and  which 
referred  to  the  petition  on  file,  and  required  all 
persons  Interested  in  the  matter  to  answer 
the  petition  within  the  time  specified,  and  tbe 
petition  on  file  showed  that  relator  was  one 
of  the  persons  Interested,  and  that  a  atrip  of 
her  land  was  sought  to  be  condemned,  and 
called  for  a  jury  to  determine  the  feasibility 
of  opening  the  alley  for  which  the  land  was 
to  be  condemned,  the  relator  was  daly  notified 
of  the  contents  of  the  petition  and  the  papers 
annexed  thereto,  and  the  proceedings  there- 
upon authorised. 

2.  The  same  section  authorizes  an  inter- 
ested landowner,  within  20  days  after  personal 
service,  to  serve  an  answer,  and  provides  for 
three  days'  notice  to  him  of  trial,  and  that 
on  exi^ration  of  the  time  for  answering,  the 
citv  attorney  may,  "without  notice  to  parties 
who  liave  not  answered,  call  up  said  matter 
for  a  hearing,"  and  the  drcult  court  ahsll  call 
a  Jury  to  determine  whether  the  land  should 
be  condemned.  Held  that  relator,  who  was 
peraonallv  Berred  with  a  notice  of  the  presenta- 
tion of  tne  petition  for  condemnation  requiring 
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her  to  A&Bwer  th«  same,  was  not  deprired  of 
her  property  without  due  process  of  law, 
though,  as  she  did  not  answer,  the  thrae*dar8 
notice  of  trial  was  not  Riven  her. 

3.  The  statutes  autaorizing  the  condemna- 
tion are  not  void  becauae  no  appeal  Is  allowable 
from  such  judgmeutt  It  bans  reviewable  only 
on  certiorari. 

4.  The  charter  prescribes  that  the  tribunal 
for  the  assessment  of  damages  shall  oQusist 
of  the  board  of  public  works,  composed  of  the 
city  comptroller  and  two  oommiBsioners.  who 
are  to  ha  appointed  by  the  mayor,  and  con- 
firmed Iff  the  commoD  council;  and  that  each 
member  of  the  board  shall.  bef<ve  entering 
on  the  datias  of  his  office,  take  and  snbscribe 
to  the  oath  provided  for  by  the  constitution. 
BM,  the  board  is  a  fair  ana  impartial  tribunal 
tar  the  assessment  of  damages. 

6.  The  charter  provides  that  on  the  as- 
sessment being  completed  by  the  board  they 
shall  report  It  open  for  review  In  XheSt  office, 
and  so  continue  it  for  20  days,  and  announce 
tbat  on  a  day  named  Utey  will  be  in  session  to 
hear  all  objMtionSt  and  modify  and  correct  the 
assessment  as  they  may  deem  just;  and  that 
thereupon  a  final  assessment  shall  be  made  and 
filed  with  the  city  derk;  and  that  any  party 
aggiieved  may  appeal  within  the  time  and  In 
the  manner  prescribed.  Hdd,  that  pn»er  no- 
nce of  the  asacBsmoitfl,  and  QKMEtoiuty  for 
bearing  and  taking  evldance  thereon,  are  gtrm. 

Appeal  from  circuit  court,  Winnebago 
coun^;  Charles  H.  Webb.  Jnc^ 

Oertlorul  the  state,  on  tSie  ration  of 
Ixralsa  Andrews,  against  the  dty  ot  Oshkosh 
and  others,  to  stay  certain  condemnation 
proceedings  pending  the  determination  of 
thtSr  legality.  Judgment  was  entered  in  the 
circuit  court  dedaring  sudi  proceedings  void, 
and  defudants  appcaL  Rereraed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  OASSODAT.  7.: 

It  appears  from  the  record,  In  eflFect,  tlut 
blo<£k  40  of  the  Fonrtli  ward  of  the  city  of 
Oshkosh  Is  bounded  on  the  iu»th  by  M«Ritt 
street,  cast  by  JefTerson  avenue^  south  by 
Washington  street,  and  west  by  Main  street 
That  prior  to  the  dates  herein  mentioned 
there  was  an  alley  nmnlng  through  said 
block  north  and  sovtta,  and  near  the  middle 
thereof;  about  dght  test  wide.  Hiat  the 
relator  owned  two  lots,  0  and  7,  each  00 
feet  wide,  In  about  the  middle  of  the  block, 
'fronting  on  J^ersra  avenue.  Tbat  August 
26,  ISOl,  23  lot  owners  In  said  block  peti- 
tioned the  mayor  and  common  council  to 
open  and  widen  said  alley,  and  for  the 
sommonbig  of  a  jury  to  determine  tba  tear 
siblUty  and  necesrity  thereof  under  the  con- 
solidated and  amended  cfliarter  of  the  city, 
(being  chapter  59,  Laws  1891J  by  adding 
to  said  alley  a  strip  ^ght  feet  wlde^  taken 
from  the  rear  end  of  each  and  all  of  the 
lots  fronting  on  said  Jefferson  aTenue.  niat 
August  25,  ISQX,  aaid  petition  was  rtfeired 
to  the  board  of  puMU:  works  of  said  dty. 
That  Septembw  21,  1891,  said  board  of 
public  works  reported  to  said  mayor  and 
common  couocU  that  tbey  found  said  peti- 
tion sufficiently  signed,  and  giving  a  deecrlp- 
tlott  of  the  strip  of  eight  feet  to  be  added  to 
said  alley,  and  submitted  therewith  a  plat 
showing  the  alley  as  It  then  was.  and  aa  it 
would  be  when  wld^Md.  Ttk&t  it  appears 


(Wis. 

that  all  of  flift  owners  of  lots  abutting  on 
said  alley  consented  to  such  widening  except 
Qie  relator.  That  8q»tember  2^  1881,  It 
was  resolved  by  the  mayor  and  commoD 
council  that  it  was  necessary  to  ocmdemn 
to  the  puUlc  use  the  strip  of  land  described, 
being  ^ht  feet  wide,  for  the  widening  of 
said  aUey;  and,  furlhw,  tiiat  the  dty  attor- 
ney be,  and  he  was  thei^qr,  dbected  to  com- 
mence  and  prosecute  the  proper  proceedings 
therefor.  That  October  29,  1801,  the  dty 
attorney  made  and  filed  an  oath  with  said 
common  council,  to  the  ^ect  tttat  said  re- 
lator was  the  only  person  known  as  owning 
or  being  int«ested  in  the  lands  iwoposed  to 
be  taken  In  said  application.  That  October 
31.  1891,  the  d^  attorney  ffled  In  the  drcolt 
coiirt  his  petition,  redting  the  action  of  the 
couttdl,  praying  that  said  strip  of  land  upon 
said  lots  6  and  7  be  condemned  for  the  pur- 
pose of  opening  and  widening  said  alley  fw 
the  pubUc  use.  Tbat  October  SI,  1881,  the 
drcuit  court  ordoed  that  notice  ot  the  pres- 
entation to  ttte  court  of  said  petttlan  for 
condemnation,  and  for  time  to  Bjawer  aaJa 
petition,  be  personally  served  upon  the  said 
relator.  If  she  could  be  found  within  the 
state.  That  November  3,  1881,  a  notice  In 
said  matter  was  personally  serred  on  the 
said  relator,  addressed  *^  vrtiom  it  may 
concern,**  to  tlie  effect  that  said  petition 
had  been  presented  to  the  court,  and  that 
all  persons  Interested  In  said  matter  might 
uuwer  said  petition  at  any  time  within  20 
days  after  the  service  of  said  notice,  cxdu- 
dTe  of  the  day  of  service.  That  Norember 
SO,  1881,  a  notice  was  perstmally  served  upon 
the  said  rdator  In  said  matt«:  by  the  dty 
attorney,  and  whidi  notice  was  addressed 
to  her,  and  was  to  the  effect  that  She  should 
take  notice  that  the  dty  attorney  would 
apply  to  the  drcnlt  court  at  the  ooorthoase 
In  Oshkosh,  December  4,  1891,  at  the  open- 
ing ot  the  court  on  that  day,  or  as  aooa 
thereafter  as  counsd  could  be  heard,  for  the 
Impanding  of  a  Jury  to  determine  wbetht? 
or  not  it  was  necessary  to  t^e  the  land 
proposed  to  be  condemned  In  said  proceed- 
ing, niat  December  4,  1881,  the  dty  attor^ 
n^  made  and  filed  wltli  said  drcuit  court 
bis  aflldavlt  to  the  effect  that  more  than  20 
days  had  dapsed  since  the  filing  of  said 
petltlim  and  affldavit  aforesakl,  and  since  the 
service  of  said  notice,  and  that  no  answer, 
demurrer,  or  notice  of  appearance  therein 
had  been  served  upon  blm  or  received  at 
his  office.  That  December  4,  1881,  Jhe  court 
ordered  said  matter  continued  untfl  Decem- 
ber 7,  1891.  THiat  a  stipulation  signed 
the  attomcTs  for  the  teq>ecttve  parties  waa 
thereupon  filed,  to  ttie  effect  that  ft  was  ad- 
mitted and  stipulated  that  the  relator  did 
not  appear  in  said  matter  December  4,  1881. 
and  that  no  notice  of  the  continuance  there- 
of was  given  to  her,  and  that  she  did  not 
appear  on  Decemb^  7,  1881;  and  tliat  said 
order  of  continuance  was  entered  ex  parte. 
That  thereupon  s  Jury  was  impanded  and 
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sworn,  and  examined  the  premtoee,  and  De- 
cember 8,  1891,  tb^  returned  a  rerdlct  in 
these  words:  "We,  the  jury,  And  that  It 
Is  necessarr  to  condemn  the  real  estate 
■ought  to  be  condemned  in  this  proceedhig 
for  the  public  use.  &.  H.  Rnmery,  Foreman." 
That  December  9,  1891,  a  judgment,  with 
recitals  the  facta,  was  entered  and  signed 
by  the  Judge  of  said  court,  in  wtakdi  it  was 
ordered  and  adjudged  that  jndgnwnt  be  en- 
tered in  said  action  eondenmlng  to  the  public 
use  said  strip  of  land  feet  wide;  and 
that  on  the  same  day  a  judgment  signed  by 
the  clerk  at  said  court  was  entered,  wherein 
It  was  ordered  and  adjudged  that  the  strip 
of  land  described  be,  and  the  same  was 
thereby,  condemned  to  the  public  use.  That 
December  22, 1891,  a  restdutloii,  Kith  recitals 
at  the  facts,  was  ad<H>tied  hy  the  mayor  and 
common  ooundl  of  the  city,  to  the  effect 
that  the  board  of  public  works  be,  and  they 
were  thereby,  authorised  and  directed  to 
make  an  assessmoit  of  damages  reason 
of  sn^  coad^natkm,  irtilch  resolvtloa  was, 
December  28^  1891,  presmted  to  the  mayor, 
and  by  him  approred.  That  Janoary  11, 
1802,  the  said  board  of  public  worfcs  met 
and  Tlewed  said  premises,  and  agreed  upon 
the  following  assessment  of  damages:  For 
land  taken,  $256;  for  moving  buildings.  $40; 
for  moTlng  fence,  $10.  That  thereupon  a 
notice,  addressed  "To  whom  It  may  concern," 
to  the  effect  that,  by  Tirtne  of  an  order  of 
the  common  council,  notice  was  thereby 
given  that  the  board  of  public  works  had 
made  an  assessmoit  of  damages  aridng  by 
reason  of  the  taking  of  ttie  strip  of  land 
described,  and  that  a  copy  of  soch  assess- 
ment of  damages  was  on  file  and  open  to 
review  In  the  office  of  the  board  of  public 
works,  and  would  be  so  continued  for  the 
space  of  20  days  after  the  first  publication 
of  said  notice,  and  that  February  6,  1802, 
the  board  would  be  in  session  to  hear  all 
objections  that  mii^t  be  made  to  sudi  assess- 
mmt,  Signed  by  said  board  of  pnbllc  works. 
That  said  notice  was  published  once  in  ecch 
week  for  three  succes^ve  weeks,  commen- 
cing January  13,  1S02.  That  at  Hie  same 
time  notice  by  publication  of  a  resolution  to 
assess  the  damages,  also  of  the  report  of 
the  assessment  of  damages,  and  also  of  the 
final  assessment  of  damages,  and  also  a 
certificate  of  the  board  that  assessment  had 
been  made,  were  duly  published.  That  Feb- 
ruary 0, 1892,  the  said  board  of  public  works 
made  their  Anal  assessment,  and  filed  a  re- 
port of  the  same  with  the  common  coundl, 
to  the  effect  that  they  had  viewed  the  prem- 
ises, and  awarded  to  the  relator  damages 
for  the  taking  of  ssid  strip  of  land  in  the 
aggregate  of  9300.  That  February  B,  1892, 
ttks  board  was  In  sessUm  at  th«ir  office  to 
bear  all  objections  that  might  be  made  to 
said  aasessment  That  no  one  appeared  for 
the  purpose  of  objecting  to  said  assessmoit, 
and  that  thereupon  the  undersigned  made 
their  complete  and  final  assessmoit  of  dam- 


ages by  reason  of  the  condemnation  of  said 
atrip,  In  the  aggregate  amount  named,  and 
giving  the  details  thereof.  That  February 

9,  1892,  It  was  resolved  by  the  mayor  and 
common  council  that  said  i^Mrt  of  assess- 
ment of  damages  by  said  board  be,  and  the 
same  was  thereby,  confirmed,  and  the  same 
was  thereupon  presented  to  the  mayor,  and 
by  him  approved.  That  February  9,  1892, 
It  was  resolved  by  the  mayor  and  common 
council.  In  effect,  that  the  sum  of  $306  be. 
and  the  same  was  thereby,  appropriated  out 
of  the  general  dty  fund,  and  credited  to  the 
Fourth  ward  fund,  and  that  the  dty  treasurer, 
dty  derk,  and  comptroller  be,  and  they 
thereby  were,  authorized  and  directed  to 
make  the  proper  -  entries  upon  thdr  books 
therefor,  which  resolution  was  thereupon 
presoited  to  the  mayor,  ud  hy  him  ap- 
proved. That  Pebmarjr  9,  1892,  the  said 
comptroller  certifled  to  the  mayor  and  com- 
mon council  that  there  was  in  the  hands  of 
the  dty  treasurer  a  suflldent  sum  available 
for  the  purpose  of  paying  said  $306,  awarded 
to  the  relator  as  sudi  damages.  That  Feb- 
ruary 9,  1802,  the  d^  attorney  certified  to 
the  mayor  and  common  coundl  that  the 
said  ralatDr  was  entitled  to  receive  the  dty 
order  Issued  In  paym^it  of  the  damages 
awarded  reason  of  said  condemnation. 
'not  thereupon  It  vras  resolved  by  the  mayor 
and  common  coundl  that  the  mayor,  dty 
derk,  and  comptroller  be,  and  they  were 
thereby,  authorised  and  Instructed  to  draw 
an  order  on  the  dty  treasurer  for  said  sum. 
payable  out  of  said  fund,  In  fbvor  of  said 
rdatpr,  in  payment  of  said  damages,  which 
was  countersigned  by  the  comptroller,  and 
thereupon  presented  to  and  approved  by  the 
mayw.  That  February  9.  1^2,  an  order 
was  drawn  by  the  mayor,  signed  by  him 
and  the  d^  deck,  upon  the  treasurer,  to 
pay  said  relator  said  sum  of  $306  for  such 
damages  out  of  said  fund.  That  February 

10,  1892,  the  mayor  Issued  a  written  notice 
to  said  board  of  public  works,  to  the  effect 
that  they  were  thereby  authorised  and  di- 
rected to  take  possession  of,  and  Improve 
for  the  public  use,  the  said  strip  of  land  at 
the  earliest  time  posrtble;  that  February  29, 
1892,  the  relator  filed  her  verified  petition  to 
the  drcult  court,  praying  that  a  writ  of  cer^ 
tiorari  be  issued  to  the  dty,  the  mayor,  com- 
mon coundl,  dty  deik,  comptroller,  and  mem- 
bers of  the  board  of  public  works,  to  certify 
to  said  court  said  condemnatlcai  proceedings, 
and  all  of  them,  and  for  a  stay  of  proceed- 
ings until  the  legpoUty  thereof  should  be  deter- 
mined, niat  February  20,  1892,  said  writ 
of  certlorail  was  Issued,  in  accordance  with 
the  prayer  of  said  petition,  lliat  May  2, 
1892,  the  defendants  made  return  to  said  writ 
of  the  facts  ststed.  Thst  upon  the  hearing 
the  court  decided  said  cause  In  taror  of  said 
relator,  and  against  the  defendants.  Tliat 
October  11,  1882,  Judgment  was  entered 
tfaerdn,  redting,  In  effect,  that  the  proceed- 
ings for  said  condemnation  were  In  all  re* 
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fpects  Irr^nlar,  erroneous,  and  TOld;  and  It 
waa  thereupon  adjudged  that  aald  oondem- 
natUm  proceedings,  and .  all  and  singular 
ttmeof,  be,  and  the  same  yrae  th^by. 
quashed,  reversed,  and  In  all  things  held  for 
nauj^t;  and  it  waa  taxfbet  adjudged  that 
said  relator  have  and  recom  of  the  city  her 
costs  as  flier^  taxed;  and  it  waa  fnrtlter 
adjudged  that  the  defendants  were  thereby 
f<ffUdden  and  enjoined  from  mtering  upon 
said  premises^  or  proceeding  furttier  under 
said  condemnation  proceeding.  From  that 
Judgment  the  defendants  bring  this  appesL 

H.  I.  Weed  and  O.  W.  Felk^,  for  ap- 
pellants. Finch  ft  Barber  and  F.  BegUnger, 

Cor  respondent. 

OAJSSODAT,  J.,  (after  stating  the  facts.) 
The  proceedings  for  condemnation,  men- 
tioned la  the  forcing  statement,  i^pear 
to  have  oomplled,  aubatantiallr.  with  the 
serwal  proTUona  <tf  the  charter  as  revised, 
ccHisoUdatod,  and  amended  hy  chapter  60, 
LawB  1891.  Hie  cilT'  la  expreasly  empow- 
ered to  condemn  lands  for  all^  bt  ttie 
manner  prescribed  by  sabdiapter  20  of  the 
diarter.  Section  1,  Id.  It  la  c(mt«nded 
that  the  notice  of  the  presentation  irf  the 
petition  to  the  court  for  such  condemnation, 
aa  prescribed  in  section  6  of  said  Bubdlvl- 
don  and  aet  forOi  In  the  foregoing  statement, 
was  Insuffldent  to  satisfy  the  reqiUrement  of 
the  aectl<ni  of  the  oonstltntlon  which  de- 
clares that  "no  municipal  corporation  shall 
take  private  property  for  public  use,  against 
the  consent  of  the  owner,  without  the  ne- 
cessity tiiereof  being  first  established  by  the 
verdict  of  a  jury."  Section  2,  art  IL  It 
will  be  obserred  that  this  aecOaa.  does  not 
menti<»k  the  subject  of  the  notice.  Never- 
theless, the  necessity  of  notice  is  Implied, 
OS  determined  In  several  cases  in  this  court* 
dted  counsel  In  >iq>port  of  tbelr  conten- 
tion. Thus  hi  Hood  v.  Fhich,  8  Wis.  881,  It 
was  held  that  a  charter  which  anthorlxed 
the  determlnatlcn  of  the  neceadty  at  such 
taldng,  and  to  fix  the  oompensaticm  fbia^ 
for,  by  abc  fireelu^era,  without  any  notice 
to  the  owner,  waa  unjust  Inegnltabie,  and 
In  violation  of  the  spirit  at  the  fionstltntlon- 
al  provldon  quoted;  and  it  waa  there  queried 
whether  six  freeholders,  so  summoned, 
constltated  a  "jury,"  wttbin  the  meaning  of 
that  piovMon.  No  audi  questions  are  hen 
Involved.  In  Selfert  v.  Brooks,  34  Wis.  4^ 
the  charter  required  no  noUce  to  the  lot 
owner  of  the  time  and  place  of  dxawlnff 
or  seleeting  the  Jury,  nor  of  their  aasem- 
bllng  to  consider  and  determlro  the  question 
of  such  necesslly,  nor  of  any  step  6omi  to 
the  rendition  of  the  verdict  except  that  It 
did  provide  that  the  jury  dunild  "hear  the 
declarations  of  the  parties  interested  tea  or 
against  the  la^ng  out  or  opening  of  said 
street"  But  this  was  eimstrued  not  to  re- 
quire any  no^%;  and  so  It  waa  held  that 
aatSi  failure  ot  the  diarter  to  require  any 


such  notice  reaSsnA  the  condemnation  pn^ 
ceedln^  thereunder  wholly  void  1^  reaaoD 
of  the  constitutional  provision  quoted.  In 
State  V.  City  of  Fond  du  Lac,  42  Wis.  287, 
the  only  notice  required  to  be  given  to  the 
lot  owner  of  the  time  and  plaoe  for  the 
f^polntment  and  meeting  ot  the  Jury  for  de- 
termining the  necesidty  for  the  taking  was  by 
publlcatlcm  In  a  newqnper.  The  t^tor 
waa  one  of  sudi  lot  owners,  and  rertded  In 
the  dty  at  the  time  of  Bodi  aiqiwlntmeat 
and  meetlDg,  but  received  no  persomd  no- 
tice, and  It  was  held  that  the  falhire  (tf  the 
charter  to  require  perstmal  notloe  to  sudi 
lot  owner  rendered  the  proceedings  for'  nuh 
C(Hidemnatlon  v<^  by  reason  ttt  the  section 
of  the  constitution  quoted.  It  was  there 
said  by  Oole,  J.,  speaking  tm  the  oonrt,  that 
"where  the  owner  Is  known  and  Uvea,  or 
has  ah  ageiit  or  tenant  Uvtng,  wldiln  the 
munldpallty,  a  perstnial  notice  of  these 
steps  la  essential,  and  must  be  given,  or  the 
proceedings  will  be  v<^  •  •  «  where 
the  owner  la  unknown,  w  Is  a  nonred- 
dent,  notice  by  pnldtottion  msy  be  sufficient** 
To  the  same  effect  is  Knndlnger  v.  Cat7  <xf 
Saghiaw,  69  lilch.  961,  36  N.  W.  Bep.  684. 
It  will  be  observed  that  none  of  the  cases 
thus  dted  OetCTmlne  the  inedse  qnestliHi 
here  preaented.  Tba  section  of  the  <diarter 
mentioned  required  the  dty  attorn^  no 
pr^lMure,  ai^  file  with  said  petition"  for  cw- 
demnatlon,  "a  sworn  list  <tf  the  names  snd 
residences  *  •  *  of  persona  owldng  or 
being  interested -in  the  lands  proposed  to 
be  takan  therein,"  wtOi  cas/teB  thereto  an* 
nexed  of  the  original  petition,  rescduflon  of 
the  common  coundl,  and  the  report  of  the 
btmrd  of  public  works,  as  to  flie  proposed 
condeDmatlfm,  and  theieiqHm  to  pr^are  a 
notice  substantially  In  the  form  Uiereln 
tfven.  Such  list  wob  prqiared  and  filed, 
and  such  notice  was  personally  served  on 
the  relator,  November  8,  1891,  aa  mentioned 
In  the  foregfdng  statement  The  section  de- 
clares that  "the  filing  of  said  petition  shall 
be  deemed  the  commencement  of  a  suit;*' 
and  that  aaxh  notice  may  be  sorved  upon 
the  owners  of  the  land  to  be  condemned, 
and  aU  ^etaom  Interested  therein,  in  aU  re- 
spects Uke  a  summons  In  a  dvU  actltm; 
and.  in  case  any  of  them  are  nonresMenta, 
then  audi  service  Is  to  be  19^  pobUcatlou,  as 
thweln  prescribed.  The  mere  fftct  that  the 
notice  was  addressed  "To  whom  it  may  con- 
cern*' is  at  no  significance.  The  Important 
question  Is  whether  U  brought  home  to  the 
relator,  and  other  lot  owners,  notice  of  the 
"suit"  thus  commenced,  ^nie  title  to  the  no* 
tice  shoved  the  nature  ol^  the  inoceedlnga. 
It  referred  to  the  pettHim  thus  oa  file  In  the 
matter  thus  «ktltled,  and  required  '*a31  per- 
sons Interested  In  said  matter"  to  anawer 
aald  petltl(m  within  the  time  specUled.  It 
appeared  from  the  petition  and  the  affidavit 
of  the  dty  attorn^  annexed,  thus  on  file,  that 
the  relator  was  one  of  the  peraona  thus  ln< 
terested,  ai^  that  the  strip  of  her  land  de- 
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scrllwd  fn  said  statement  was  the  land 
therein  sought  to  be  condetnued.  The  peti- 
tion so  on  file,  with  the  papeis  annexed,  as 
parts  thereof,  called  for  "a  Jury  of  twelve 
men"  to  be  "summoned  to  deliberate  upon 
the  feartblllty  at  opening  said  all^,"  and  for 
proceedings  for  condemning  said  atrip.  The 
charter  Is  a  public  law,  and  all  citizens  are 
concluslTely  preaomed  to  bare  knowledge 
of  Its  proTlakms.  The  relator  most  be  re- 
garded, therefore,  as  having  been  thus  noti- 
fied of  the  contents  of  the  petition  so  on  file, 
and  the  papers  annexed  as  parts  thereof, 
and  the  proceedings  therenpim  anthorlied. 

Tba  section  m«ifloned  authorised  Hie  relat- 
or, within  20  days  after  such  personal  serrtce 
npon  bet,  to  aerre  an  answer  to  sncih  petition 
upon  the  cit7  atttwney,  and  file  the  same,  aa 
in  cases  of  answers  In  dvU  actions.  Tin  seo- 
tton  presGdbes  fha  proceedings  to  be  taken  in 
ease  no  answer  is  sored,  and  also  proTldes 
that,  "tf  an  answer  or  answ«B  shall  have 
been  served,  the  Issue  upon  the  petition  and 
soch  answer  or  answen  shall  be  tried  by  the 
court  and  jury,  the  same  as  otiier  Issues  of 
fact,  and  In  Mther  case  the  court  shall  there- 
upon Instruct  tlw  jury  as  In  other  oases  tri- 
able by  Jury."  The  landowner  so  answNing 
is  iQr  the  seetlMk  entitled  to  three  days'  notice 
of  such  trial,  and  the  jury  are  to  be  Impan- 
eled aa  hereinafter  mentioned.  The  question 
thnB  to  be  anlnaitted  to  tiie  Jury  by  the  court. 
In  flltiier  case,  is  wbetber  it  Ss  or  Is  not  "neo- 
flssary  to  condemn  the  real  estate  sought  to 
be  condemned  in"  swdi  '*proceeding  for  ttie 
public  use."  The  only  object  of  answering 
BOOh  petition,  therefw^  Is  to  cmteflt  Hie 
claim  of  mxAt  necesiity.  If  the  necessity  be 
omoeded,  then  it  ia  a  mere  waste  of  time  to 
put  In  an  answer,  and  be  to  the  expense  of 
Bofng  to  trial  npon  the  lasoe  thus  formed. 
Tho  lot  ownw  is  certainly  at  llbarty  not  to 
answer.  The  seotl<Hi  also  prorldes,  in  effect, 
that  "no  notice  of  zetainra  or  appearance 
without  an  amnrw  sihall  be  of  any  avail;" 
that,  upon  the  foil  ecxi^tion  of  ttie  time  for 
answering,  the  city  attMHf^  may,  **with0nt 
notice  to  parties  who  hare  not  answered,  caU 
vp  aaid  matter  for  hearing;"  tlmt  "tiie  circuit 
oonrt  shall  tliereiq»on  impend  a  jury,  as  In 
dvU  oases  trialde  1^  Jury,  to  detemdne  vrtieth- 
er  or  not  It  Is  necessary  to  take  the  land 
proposed  to  be  condonned  for  the  publlouse. 
Bach  Jury  shall  view  the  praoatsee  In  question 
In  the  same  manner  as  In  dvll  actkma,  when  a 
view  of  premises  la  ordered  by  the  oonrt,  at 
the  expense  of  the  dty,  and  ahaU  retnm  into 
oonrt,  as  In  auch  oases,"  thdr  verdict  as  to 
wlietliOT  such  condemnation  is  or  is  not  neoes- 
saiy,  aa  indicated;  and.  "upon  the  ooming  in 
of  the  venUo^  Judgment"  Is  to  be  mtered 
condemning  the  land  or  dlBmlasIng  the  peti- 
tion, aa  the  verdict  may  require;  and  no  ap- 
peal tlurefrom  is  aUowaUe^  but  the  Judgmokt 
la  reviewable  in  tUs  court  npon  certiorari. 
The  question  recurs  whether  the  provlslcm  of 
the  charter  mentltmed,  dispensing  witti  the 
notlee  of  three  days,  to  lot  owners  who  thus 
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failed  to  answw,  of  tiie  time  and  place  of 
Impaneling  the  Jury,  rendered  the  Judgment 
ct  condemnation  void  The  dty  attorney  did 
In  faot  give  to  tiie  relator  personal  notice  of 
his  application  to  the  court  at  tiie  courthouse, 
tor  that  purpose^  J>ecaif>ar  ^  1891,  "at  the 
opening  of  the  court  on  that  day,  or  aa  soon 
thereafter  as  oounsd"  could  "be  heard;"  but 
tiie  relator  did  not  a^ear  tiierein,  and  the 
matter  was  ocmtinued  by  the  court,  and  the 
Joiy  waa  not  Impaneled,  until  December  8, 
1881.  Bealdes,  It  la  claimed  that,  as  the  char- 
ter dispensed  with  such  notice  to  landowners 
who  failed  to  answer,  the  serving  of  tbo  no- 
tice npon  the  xdator  was  without  any  legal 
slgnlflcanoe.  It  Is  true  tiiat,  In  one  of  tiie 
eaaes  dted,  IMxon,  G.  in  ^ect  declared 
ttiat  "every  act  or  st^t,  in  its  nature  final," 
In  such  proceedings,  done  or  taken  without 
notloe  to  the  lot  owner,  is  vdd.  84  Wis.  4M. 
Such  dedaratiais  were.  In  effect,  repeated  In 
State  T.  City  of  Fond  dn  hae,  supra.  In  tiie 
case  at  bar  the  learned  trial  Judge  manifestly 
felt  bound  by  snoh  dedaraticna.  But  in 
neither  ease  were  such  dedaratlcms  called  for 
by  tiie  dedaion  made^  Beddea,  in  giving  a 
reason  for  suob  declarations  In  the  case  dted, 
TXxaot  a  J.,  said  "ttiat  every  man  la  entitled 
to  his  day  in  oour^  and  must  bare  it,  and 
cannot  be  affected  In  his  person  or  his  prop- 
erty unheard,  or  without  Hw  privilege  se- 
eored  to  blm  of  appearing  or  being  i^re- 
sented  In  his  own  defense,  If  he  so  desires,  is 
a  maxim,  the  force  and  importance  of  which 
eyery  good  lawyer  appreciates,  and  (me  which 
no  court  ever  surrenders."  In  other  words, 
and  in  tiie  laivnage  of  the  fundamental  law: 
"No  atate  diaU  •  •  •  deprive  any  person 
of  life,  liberty,  ,or  prxqioity  without  due  pro- 
cess of  law." '  Section  1,  art  14,  Amend. 
Const  U.  S. 

The  prindpal  queation  preseaitpd,  tiwrefore, 
is  Triietber  the  oondemnatikm  procee^ngs,  if 
bdd  to  be  effective,  would  operate  to  deprive 
the  rdatw  of  her  "property  without  due 
process  of  law,"  witiiin  the  meaning  ot  the 
constitutional  provision  last  quoted.  "Due 
Vrooeaa  of  law,"  said  Walte,  O.  J.,  "is  prDCoss 
due  aooMdlng  to  tbe  law  of  tiie  land.  This 
process  in  the  states  is  regulated  by  tiie  law 
of  the  stata"  Walker  v.  Sanvinet,  92  U.  & 
83.  Bee  Daridaw  v.  New  Orieana,  96  U.  B. 
104;  Walston  v.  Nevln.  128  U.  a  S82;  9  Sup. 
Ot  B^.  192.  Bi  Hullng  r.  Improrement  Co., 
180  n.  &  608,  0  Sup.  Ct  Bep.  603,  it  waa  h«ld, 
in  ^ooeedlngs  oommencnd  ondM-  a  state  stat- 
ute for  omtonnation  <tf  land  tor  a  railroad, 
tiiat  aorloe  of  notloe  to  a  nonresident  owner 
of  land  affleeted  thmby,  by  pnbllcati<m,  was 
"due  process  of  law,"  as  applied  to  sndi  a 
oaaa,  Amdt  r.  Griggs,  184  U.  S.  826, 10  Bnp. 
Ot  Bep.  067.  This  la,  in  effect  oonoeded  in 
the  adjudications  of  tills  court  Aove  dted  as 
to  nonresident  lot  owners.  We  are  ocn- 
stralned  to  hold  that  tiie  personal  sorioe 
npMi  the  relator  of  the  notice  of  tiie  presen- 
tation of  the  petition  for  condemnation,  and 
requiring  hss  to  answer  the  same,  as  men* 
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Honed,  was  "due  process  of  law."  Hut  pro- 
cess. In  effect,  notified  her  of  the  contents  of 
the  petition  on  file,  and  the  papers  thereto 
annexed,  and  the  subeeqooit  proceedings 
thereon  essential  to  such  condannatlon.  In- 
eluding  the  impaneling  of  the  jury  and  the 
oasesBment  of  damages.  If  the  relator  de- 
sired the  three  days'  notice  of  the  time  and 
place  of  calling  up  the  mattw  in  court  for 
hearing,  and  the  Impaneling  of  the  Jury  to 
determine  the  necessity  of  such  taking,  she 
could  hare  secured  the  same  by  answering 
the  petition,  which,  under  the  charter,  would 
have  giy«i  her  an  absolute  right  to  suoh  no- 
tice. Manifestly,  she  had  no  such  desire, 
since  she  did  not  appear  at  such  hearing  after 
being  actually  notified.  The  mere  fact  that 
the  f^barter  dlapensed  with  such  three  days* 
notice  to  such  lot  owners  aa  did  not  anawer 
did  not  prerent  the  original  notice  from  being 
"due  process  of  law,"  within  the  meantng  of 
the  oonstitutltmal  proTlslon  quoted.  The  de- 
termination of  such  necessity  was  an  essential 
part  of  such  condemnation,  and  hence  was 
ooTered  by  the  notice.  It  Is  csitirdy  tmUke  a 
•ubaequrat  proceeding  in  a  matter  required 
to  be  Instituted  upon  a  new  petition,  and  for 
a  substantlTe  purpose.  Even  In  Selfert  t. 
Brooks,  supra.  It  was  left  undeotded  whether 
the  mere  omlaal<»i  to  provide  for  nottee  to  the 
lot  owner  of  the  time  and  place  for  the  sdeo- 
tton  of  Uie  ^ry  would  have  the  effect  to  avoid 
the  proceedlnga  Of  course,  under  the  con- 
Btltatlonal  provisltni  of  tills  state  quoted*  no 
such  condemnation  oonld  be  had  until  the 
necessity  therefor  should  be  "flnt  established 
Ixy  ttie  Twdlct  itf  a  Jury,"  (Beetton  2^  art  110 
and  this  oourt  has  held.  In  ^ect,  that  the 
statutory  authority  for  such,  ooudemnatlon 
must  also  provide  for  tba  swearing  of  such 
iury  before  they  dumld  enter  upon  suoli  de- 
tennlnatlon,  (Lnmsden  t.  City  of  lOhrankee, 
8  WiB.  486.)  Here,  as  indicated,  the  charter 
required  the  ciranlt  court  to  imp&nd  suoh 
"Jury  aa  In  dvU  oases  tzlatde  by  Jury,  to  de- 
tomine  wbettier  or  not  it  Is  neoessaiy  to 
take  the  land  proposed  to  be  condemned  for 
the  public  use."  Seotkm  A,  Id.  TUs  oleariy 
Imjdies  that  such  jury  must  be  impanded  and 
sworn  as  in  dvfl  oases.  Sections  2082-2644, 
Rev.  St  It  mweover,  suggests  tiie  tarn  <tf 
the  oatti.  Id.  Nothing  appearing  to  flie  coo- 
traxy,  it  must  be  assumed  that  the  jury  were 
sworn  before  entering  upon  their  duty  as  such 
in  tiie  matter.  For  a  sbnilar  reason  we  must 
assume  that  the  jury,  upon  being  sworn, 
viewed  the  premises  and  returned  their  ver- 
dict aa  required  1^  tiie  diarter.  It  fMlows, 
from  what  has  been  said,  that  the  drcult 
court  acquired  Jurisdiction  to  render  the  judg- 
ment of  ooudemnatlon,  and  the  same  there- 
upon became  WiM««g  upon  the  relator. 

It  is  oontodfid  that  the  statutes  tiius  an- 
thorizing  such  oondeninatloa  are  void,  because 
no  afipeal  la  allowable  from  such  Judgment, 
and  the  same  is  ooly  reviewable  tn  this  court 
apon  oertlorarL  True,  the  oonstltutldu  pro- 
vides ttULt  "writs  at  enw  shall  verer  be  pro- 


hibited by  law."  Section  21,.  art  1,  Const; 
State  V.  Ryan,  70  Wis.  683,  3fl  N.  W.  Rep. 
823.  It  is  conceded  that  that  provision  of  the 
constitution  has  no  application  to  this  case, 
since  the  judgment  of  condemnation  was  not 
obtained  by  proceeding  according  to  the 
course  of  the  common  law.  Crocker  v.  State, 
60  Wis.  663,  19  N.  W.  Rep.  436;  Bnttrick  v. 
Boy,  72  Wis.  164,  89  N.  W.  Rep.  346.  In 
other  words.  It  Is  conceded  that  the  proceed- 
ings are  purely  statut«y.  It  neoeesarOy  fol- 
lows that  there  can  be  no  right  to  an  appeal, 
In  a  case  Uke  this,  unless  It  be  gtven  by  stat- 
ute. In  re  Canal  &  Walker  Sts.,  12  N.  T.  406; 
King  V.  Mayor,  etc.,  36  N.  Y.  183;  RaUroad 
Go.  V.  EHy,  96  N.  C  77;  Appeal  of  Houghton, 
42  GaL  36;  Lewis,  Em.  Dom.  $  536.  The  mere 
fact  that  errors  may  have  Intervened  which 
ml^t  have  been  corrected  on  appeal  Is  no 
ground  tor  avoiding  the  jodgment  of  omdem- 
natkm  upon  certiorari,  nor  questlonfaig  It 
upon  this  appeaL 

It  is  contended  that  t3ie  charter  ts  void  be- 
cause It  does  not  provide  a  fair  and  Impartlnl 
tribunal  to  assess  the  damages,  nor  for  prop- 
er notioe  of  such  aesesemoit  nor  for  taking 
evldenoe  13iereon,  and  in  allovTlng  benefits  to 
be  offset  against  the  value  of  the  land  taken. 
It  Is,  In  effect  oonoeded  that  the  several  steps 
in  tlie  assessment  of  such  damages,  men- 
tioned in  the  tongoiDg  statement  were  each 
snd  an  erpresdy  authorized  by  the  cherter, 
and  vrere  taken  strictly  in  accordance  there- 
with. Hie  tribunal  thus  prescribed  for  tiie 
asscissmpnt  of  such  damages  was  the  board  of 
pubUo  works  the  dty,  to  consist  of  the  city 
comptroller  and  two  commissioners,  each  of 
whom  were  to  be  appointed  the  mayor 
and  confirmed  by  -Qie  common  oonnoll.  Bach 
member  of  said  board  was  required  by  the 
charter,  before  mteriktg  upon  the  duties  of 
his  office,  to  take  and  subscribe  the  oath  pro- 
vided for  by  the  oonstltatlim,  and  to  file  the 
same  with  iba  dty  dinfc.  Subifliapters  4  and 
10.  Such  oath  was  so  taken  and  filed,  and 
covered  an  duties  of  the  board,  tufdudtaig 
audi  assessnient  of  damagea  Mofiityre  v. 
Town  of  White  Oredc,  48  Wis,  624;  Powers 
V.  Olty  of  Oshkosh.  66  Wis.  666,  14  N.  W. 
Rep.  826;  Stats  v.  Hogoe,  71  Wis.  884,  36  S. 
W.  Rep,  860.  Thus,  each  monber  of  the 
board,  in  making  such  asscssineat  acted  un- 
der the  sanction  of  his  offidal  oath.  Upon 
the  assessment  being  completed  the  board 
th^  were  required,  in  efteot  to  give  notioe 
that  tbelr  report  of  sudi  assessment  was 
opoi  tor  review  in  llietr  office,  and  would  so 
continue  for  the  apace  of  20  days,  as  pre- 
scribed, and  that  upon  a  day  named  ttierein 
said  board  would  be  in  sestfon  to  bear  aU  ob- 
jectlons  that  might  be  made  to  suoh  assess- 
ment; tbaX  at  tike  time  so  spedfledssld  board 
should  hear  an  parties  Interested  appearing 
before  them,  and  reduce  to  writing  aU  objeo- 
tions  made  and  all  evidence  offered  to  sustain 
the  same,  and  to  review,  modify,  and  correct 
said  assessment  ss  they  might  dean  just; 
and  thereupon  a  complete  and  final  asseet** 
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ment  should  be  made  and  filed  br  than  with 
the  clt7  derk,  together  -with  all  *ach  objeo- 
tlons  and  evldenae,  and  proof  of  the  paUloa- 
tlim.  of  such  notice.  Tbe  charter  fnrttier  pre- 
Bolbed,  In  effect  that,  when  sucb  completed 
BBsessment  should  1>e  confirmed  by  the  com- 
mon council,  proceedings  should  be  taken  to 
colleot  the  special  tax  as  prescribed,  and  that 
the  cost  of  each  condenmatlon  should  be  paid 
oat  of  Uke  fund  therein  designated.  Eaoh  and 
aU  of  these  several  steps  were  taken,  and 
acts  performed,  as  mentioned  in  the  forego- 
ing statement.  Tbe  charter  also  proTided,  In 
effect,  ttiat  any  party  aggiieved  by  any  assess- 
ment of  benefits  or  damages,  or  both,  might 
appeal  to  the  dronlt  court  therefrom,  within 
the  time,  in  the  manner,  and  upon  the  se- 
curity prescribed  in  appeals  from  the  ded- 
alaa  of  tbe  common  council  upon  claims,  and 
like  proceedings  should  be  had  there<»L  Sub- 
chapter 20.  The  relator  took  no  such  appeal, 
and  apparently  made  no  obJectl<m  to  such  as- 
seasmesit  nor  nuy  of  such  proceedings.  The 
mere  fact  that  the  board  of  public  works  was 
composed  of  dty  officials  did  not  make  them 
less  fair  or  impartial.  They  were  acting  un- 
der the  respon^billty  of  an  offldal  oath,  and 
had  no  more  interest  In  tbe  matter  than  other 
citizens.  We  are  constrained  to  hold  that  the 
board  of  public  works  was  a  fair  and  Impar- 
tliU  tribunal  to  assess  such  damages;  that  the 
assessment  was  made  upon  proper  notice,  with 
full  opportunity  for  hearing  and  taking  evi- 
dence thereon.  There  Is  nothing  In  the  con- 
stitution nor  any  statute  requiring  that  such 
damages  should  be  assessed  by  a  Jury  of  12 
men  or  any  particular  number,  nor  ia  it  cus- 
tomary. Especially  la  this  so  where  there  Is 
an  opportunity  of  an  i.'ppeal,  as  here.  This  Is 
In  effect  conceded.  In  Pearson  v.  Yewdall,  9S 
U.  S.  291,  a  Jury  of  six  persona  to  aesess 
such  damages  was  sustained.  In  U.  S.  v. 
Jones,  109  U.  8.  519,  3  Sup.  Ot  Bep.  346,  Mr. 
Justice  Field,  spealdng  for  the  whole  court 
said:  "The  proceeding  for  the  ascertainment 
of  the  value  of  the  property,  and  consequent 
c>»npensatl(»i  to  be  made.  Is  merely  an  tn- 
qulMtion  to  establish  a  particular  fact  as  a 
preliminary  to  the  actual  taking;  and  It  may 
be  prosecuted  before  commissioners  or  special 
boards,  or  tbe  courts,  with  or  without  the  in- 
tervention of  a  Jury,  as  the  legislative  power 
may  designate.  AU  that  is  required  is  that  it 
slmll  be  conducted  In  some  fair  and  Just  man- 
ner, with  opportunity  to  the  owners  of  the 
property  to  present  evidence  as  to  lis  value, 
and  to  be  heard  thereon."  The  dty  charter 
provides  for  all  these  requlr^ents.  In  a  re- 
cent case  In  New  Jersey  It  was  held  that 
"commlsaloners  to  appra^  the  value  of  the 
land  to  be  taken  for  such  use  may  be  consti- 
tutionally ai^lnted  by  the  governor  of  the 
state,  without  notice  to  the  landowners." 
State  V.  Heppenhetmer,  23  AU.  Rep.  664.  It 
Is  true,  the  constitution  provides  that  "the 
property  of  no  person  shall  be  taken  for  pub- 
lio  use  without  Just  ocnnpensatlon  therefor." 
Section  13,  art  1.  Manifestly,  mcb  onnpen- 


satlon  must  be  actually  made,  or  Qie  means 
provided  whereby  It  can  be  eert^hily  ob- 
tained, before  the  rl^t  to  so  take  for  puUlo 
use  Is  complete.  In  the  case  last  cited  it  was 
held  that  on  payment  of  the  fund  Into  court, 
the  right  to  take  poarfaedon  was  complete. 
Here  the  city  authotltieB  provided  tbe  fund, 
and  did  eveiythlng  they  could  to  make  tbe 
payment  comtdete.  Nothing  was  1^  but  for 
the  r^tor  to  accept  the  damages  assessed, 
and  draw  her  money.  Besides,  where  the 
taldng  la  by  a  town  or  municipal  corporation, 
such  actual  payment  or  deposit  is  unneces- 
sary. Smeaton  v.  Martin,  fi7  Wis.  373,  IS  N. 
W.  Bep.  403.  and  oases  there  cited.  The 
Judgment  of  ttie  circuit  court  la  revened,  and 
the  cause  is  remanded,  with  dlreotlun  to  Quaah 
tbe  writ  of  cwtlorarl. 


BROWN  COHN  at  al. 
(Saprsme  Court  of  WiscoDsin.  April  11,  1893L) 
Tax  Dsedb— Beai.  op  County. 
CertaiD  tax  deeds,  claimed  to  be  void  for 
want  of  a  proper  corp(K«te  seal  of  the  county, 
were  signed  by  the  clerk  of  tbe  coanty,  and  a 
scroll  seal  affixed  thereto.  There  was  stamped 
00  the  paper  by  a  metal  die  a '  device  like  a 
seal,  and  the  words  "County  Olerk— I^ocoln  Co. 
— Wis."  inclosed  therein.  The  clerk  attested 
that  he  bad  subscribed  liU  name  officially,  "and 
affixed  tbe  seal  of  the  conaty  board  of  sDper- 
vlirfon"  at  J.,  in  the  said  conaty  of  L.,  aud  the 
cettiikate  of  acknoiriedgnMnt  oy  die  cl^  of 
the  circuit  court  of  coimty  stated  that  R., 
"as  county  clerk,  to  me  known  to  be  the  person 
who  execnted  and  affixed  the  seal  of  said  coud< 
tr  of  Uncoln  to  the  foregoing  deed,"  etc.,  "and 
toe  county  clerk  acknowledged  that  he  has  af- 
fixed said  seal."  BOd  that,  ahice  the  statute 
allows  a  county  board  to  change  the  seal  as  it 
sees  fit  and  also  prescribes  that  a  tax  deed 
shall  be  presamptive  proof  of  the  r^nilarity  of 
tbe  proceedings.  Including  the  executltm  of  the 
deed,  and  since  the  county  board  must  be  pre- 
sumed to  liave  Itaown  that  their  derk  was  us- 
ing the  device  In  question  as  their  official  seal 
of  the  conn^,  the  sealing  of  the  deeds  was 
sufficient  under  Laws  1869.  c.  ^  S  Sl>  provid- 
ing that  when  a  tax  deed  snail  be  executed  by 
the  clerk  of  the  county  board  of  supervisors  ft 
shall  hare  affixed  thoraCo  the  aaal  of  sndi 
board,  whldi  is  declared  to  be  the  corporate 
seal  of  the  countr. 

Appeal  teom  circuit  eoort,  ObiM&  oounty; 
Charles  Y.  Bardeen,  Judge. 

BJectmmt  1^  B.  D.  Brown  against  L.  S. 
Cohn  and  anottier.  Judgment  was  entered 
In  favor  of  plaintiff,  and  defendants  ^peaL 
Reversed. 

Neal  Brown,  L.  A.  Pratt  and  H.  a  Hetzri, 
for  appellants,  tilted  the  following  coses: 
Stebbins  V.  Merritt,  10  Cash.  27;  Pequaw- 
kett  Bridge  v.  Mathes,  7  N.  H.  230;  Tenney 
V.  Lumber  Co.,  43  N.  H.  343;  Brlnley  v. 
Mann,  2  Cush.  337;  St  Philip's  Church  v. 
Zlon  Presbyterian  Church,  23  S.  G.  297; 
Cose  of  Sutton's  Hoq>itsl,  10  C<^e,  30b; 
Thomdlke  v.  Barrett,  2  GreenL  818;  Oasb- 
wUer  V.  Willis,  33  Cat  11;  Hendee  v.  Pinker- 
ton,  14  Allen,  381;  Sherman  v.  Fitch,  98 
Mass.  59;  Eureka  Co.  v.  Bailey  Co.,  11  Wall. 
488;  City  Council  t.  Moorhead,  2  lUch.  Iaw. 
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480;  Hntchbis  t.  ^nies.  9  Gray.  867;  Koeh- 
ler  T.  Inm  Oo..2  Black,  717;  Bw^ty  t.  Olapp. 
18  Barb.  SB;  Boyal  Bank  of  lAverpool  t. 
Grand  Junction  Railroad  A  Depot  Co.,  100 
Uass.  444;  Warren  t.  I^rnch,  6  Jobns.  288; 
Doe  T.  Mason,  1  Eap.  68;  Olive  t.  Guln.  2 
Sid.  145;  Doe  t.  SMtwards.  9  AdoL  &  E.  564; 
Jackson  t.  Pratt,  10  JtAns.  881;  Mann  t. 
Pentz,  2  Sandf.  Ch.  271;  Tnmplke  Co.  t. 
McOuUongh,  25  Pa.  St  803;  Flint  v.  Clinton 
Co.,  12  N.  H.  430;  Murphy  v.  Welch,  128 
Maas.  489;  Bank  of  Mlddlebury  t.  Rutland 
&  W.  R.  Co.,  30  Vt  160;  Jackson  t.  Walsh, 
8  Johns.  226;  Decker  t.  Freeman*  8  GreoiL 
838;  VUas  Reynolds,  «  Wla.  214;  Perry 
r.  Price,  1  Mo.  064;  Eagle  Woolen  Mills  Co.  t. 
Montdtii,  2  Or.  285;  Cbouquette  t.  BflTU,da, 
28  Mo.  401;  Hi<^cman  t.  Boffman,  Hardin. 
356;  Railroad  Go.  t.  Sttmpson,  14  Pet.  448; 
Delassus  v.  U.  S.,  9  Pet  117;  New  Orleans 
Halpln,  17  La.  Ann.  185;  Bank  Dan- 
dridge,  12  Wheat  64;  Rex  t.  HawUns,  10 
Bast  211;  Powell  t.  MUbum,  3  Wfls.  SBSi 
Hartwell  t.  Root,  19  Johns.  346. 

Raymond,  Lamorenx  &  Park,  for  respond- 
ent dted  tiie  following  cases:  Eaton  t. 
Nortii,  20  Wis.  449;  Sturdevant  r.  Mather, 
Id.  676;  Dolan  y.  TreleTau,  31  Wis.  147; 
Pntney  v.  Cutler,  64  Wia  66,  11  N.  W.  Rep. 
487;  Dreutzer  t.  Smith.  66  Wla.  292.  14  N. 
W.  Rep.  466;  Pillow  t.  Roberts,  13  How. 
476;  Pierce  t.  Indseth,  106  U.  S.  646.  1 
Bup.  Ct  Rep.  418;  WilUama  t.  Peyton's 
Lessee,  4  Wheat  77;  Huey  v.  Van  Wle,  23 
Wis.  613;  Blackw.  Tax  Titles,  70-78,  and  cases 
cited;  Lahi  t.  Shepardson,  18  Wis.  59;  Eas- 
ley  T.  Whipple.  67  Wis.  485,  14  N.  W.  Rep. 
906;  HendrU  v.  Boggs,  16  Neb.  469,  20 
N.  W.  Rep.  28;  Cue  v.  Jones.  25  Neb.  634- 
637,  41  N.  W.  Rep.  565;  Reed  T.  Merriam, 
(Neb.)  18  N.  W.  Rep.  137;  Baldwin  r.  Mei^ 
riam,  (Neb.)  20  N.  W.  Rep.  250;  Young  t. 
De  Putron,  87  Fed.  Rep.  46,  affirmed  134 
U.  S.  241.  10  Sup.  Ot  Rep.  539;  E:nox  T. 
Peterson,  21  Wla  247;  Spragne  t.  Coenen, 
80  Wis.  200;  Smith  t.  Todd,  65  Wis.  469-' 
464.  18  N.  W.  Rep.  488;  Woodman  t. 
Clapp,  21  Wis.  355-357;  Knox  t.  Hulde- 
koper.  Id.  637;  Putney  v.  Cutler,  54  Wis. 
66,  11  N.  W.  Rep.  437;  Bendixon  v.  Fen- 
ton,  (Neb.)  31  N.  W.  Rep.  885;  Black,  Tax 
Titles.  224;  Warner  t.  Trow,  38  Wis.  195; 
Kmger  t.  Supervisors.  44  Wis.  605;  Horn 
V.  Garry,  49  Wis.  464,  5  N.  W.  Rep.  897; 
Hlzon  T.  Oneida  Co.,  (Wis.)  52  N.  W.  Rep. 
445-150;  Lnmber  Co.  t.  Oneida  Co.,  72  Wis. 
158,  39  N.  W.  Rep.  843. 

OBTON.  J.  This  is  an  action  of  ejectment 
The  plaintlflf  complained  in  the  usual  form, 
and  it  was  conceded  that  he  entered  the  land 
and  purchased  It  from  the  United  States 
In  January,  1873.  Taxes  thereon  were  duly 
assessed  and  levied  for  the  years  1874  and 
1875,  and  It  was  duly  sold  for  such  taxes 
fai  1875  and  1876,  respectively,  to  the  county, 
and  in  May,  1878,  a  tax  deed  therefor  was  Is- 


sued to  iHie  J.  D.  Oaiett  Uie  assignee  of 

ttie  county,  on  the  sale  of  1875.  A  tax  deed 
therefor  was  also  issued  on  tlie  lltb  day  of 
May,  1879.  to  the  said  Glllett,  assignee,  on  a» 
tax  sale  of  1876,  and  duly  at^owledged  and 
recorded.  A  tax  deed  therefor  was  issued  on 
the  10th  day  of  NoTember,  188S,  by  the  conn^ 
to  0.  J.  Winton,  the  assignee  of  the  county, 
on  the  tax  sale  of  1880.  'ntle  throng  mesne 
oonv^ancea  from  J.  D.  Glllett  and  C.  J. 
Winton  was  brou^t  to  the  defendant  L.  8. 
Cobn.  The  defendant  David  Finn  had  an 
Interest  only  by  a  contract  to  cut  timber  on 
said  land.  The  answer  of  the  defendants 
set  up  the  s^d  tax  deeds  and  the  statutes 
of  limitation  thereon.  The  tax  deeds  were 
objected  to  by  the  platntlfTs  counsel,  because 
not  executed  and  acknowledged  according  to 
law.  They  were  received  In  evidence,  sub- 
ject to  the  objection,  but  they  were  finally 
rejected  in  the  findings  of  the  court  as  being 
void  for  the  want  of  the  corporate  seal  of 
tb«  county  of  Uncoln  on  each  of  said  deeds. 
Ttiey  were  alike  In  this  respect,  and  i^ear 
to  have  been  otherwlM  In  doe  form  and 
according  to  law. 

The  only  real  question  in  the  case  on  this 
appeal  is  whether  sold  deeds  bear  the  seal 
of  the  county  of  Lincoln.  These  deeds  are 
signed  by  the  clerk  of  Lincoln  county,  and  a 
scroll  seal  affixed  thereto.  On  the  left-hand 
aide  there  Is  stamped  Into  the  pap«r  by  a 
metal  die  a  device  like  a  seal,  and  the  words. 
"County  Clerk— IJncoIn  Oo.  — Ws.,"  Indosed 
therein.  In  the  attestation  dame  of  the 
deed  the  cleA  attests  that  he  has  subscribed 
his  name  hereunto  officially,  "and  affixed 
the  seal  of  the  county  board  of  8upwTl8l<»i,'* 
at  Jenny,  In  the  said  county  of  Tin^w,  eta 
Ihe  certificate  of  acknowledgmrat  ct  flie 
deeds  by  ttie  ctetk  of  tbe  drcult  court,  lin- 
coln  county,  Wis.,  states  that  "Herman 
Rusch.  as  county  clerk,  to  me  known  to  be 
the  person  who  executed  and  affixed  the  seal 
of  said  oonnly  of  IJncoln  to  the  foregtdng 
deed,"  etc.,  "and  the  county  clerk  acknowl- 
edged that  he  has  affixed  said  seal,''  etc. 
The  county  Is  the  grantor  in  tax  dee^  and 
speaks  only  by  its  seaL  This  stamped  de- 
vice on  the  left  of  the  derk's  signature 
Is  not  the  cleric's  seal,  for  he  has  afllxed 
to  his  name  a  scroll  seal,  and  It  Is  not 
in  the  proper  place  for  his  official  seaL 
This  stamped  device  must  be  the  seal  of  the 
county,  or  of  the  county  board  of  super- 
visors,  referred  to  In  the  attestation  clause 
of  the  deeds,  and  In  the  certificate  of  the 
cleift  of  the  circuit  court  and  in  the  ac- 
knowledgment of  the  conn^  clerk,  for 
there  was  no  other  to  which  such  ref- 
erence could  be  made.  The  first  deed  ma 
executed  imder  section  61,  c  22,  Laws  1859. 
and  the  other  two  under  the  Revision  of 
1878.  The  said  section  51,  c.  22,  Laws  1859, 
provides;  "In  all  cases  hereafter,  when  a 
deed  under  this  act  shall  be  executed  by 
the  derk.  ot  'county  board  of  supervisors,* 
or       the  cleA  of  the  board  of  ooonty 


Digitized  by 


WlB.) 


BROWN  «.  OOHN. 


1108 


■ai>erTlBors,*  such  deedB  shall  hare  affixed 
thereto  the  seal  of  such  board,  as  the  case 
may  be,  which  is  hereby  declared  to  be 
the  corporate  seal  of  the  comity."  This  Is 
a  Tery  liberal  statute.  The  true  designa- 
tlon  of  that  board  Is  the  "county  board 
of  supervisors."  It  Is  the  seal  of  the  board, 
and  yet  It  is  "the  corporate  seal  of  the 
ooonty."  Section  34.  o.  13,  Ber.  St  1858, 
proTldes  that  "erery  conn^  board  of  sn- 
perrlsors  shall  have  a  seal,  and  may  alter 
it  at  pleasure."  This  would  seem  to  Im- 
ply that  the  board  might  adopt  any  kind 
of  seal  they  pleased,  and  change  It  as  often 
as  they  pleased.  Section  668.  subd.  8,  Ber. 
St.,  provides  that  the  board  shall  provide 
an  official  seal  for  the  county  and  county 
officers,  and  *ihat  the  several  official  seals 
of  the  several  county  boards  now  in  use 
shall  be  deemed  to  be  ttie  official  county 
seals  of  the  several  counties,  respectively, 
until  others  shall  be  adopted;"  and  section 
1176  provides  **that  a  tax  deed  shall  be 
presumptive  proof  of  the  regularity  of  the 
proceedings  up  to  and  including  the  execution 
of  the  deed."  In  Bemis  v.  Weege,  67  Wis. 
435,  30  N.  W.  Bep.  938.  It  is  held  that  the 
tax  deed  was  presumptive  evidence  that  the 
clerk  was  authorized  to  execute  the  deed  by 
a  proper  resolution  of  the  county  board  un- 
der section  1194,  Bev.  St;  and  In  Huey 
T.  Van  Wie.  23  Wis.  613,  it  Is  held  that  a 
tax  deed  executed  by  the  deputy  clerk  was 
conclusive  evidence  of  the  existence  of  the 
contingency  which  authorized  the  deputy  to 
act,  which  was  the  absence  of  the  clerk, 
tboo^  the  fact  «t  bis  absence  was  not  re- 
cited in  the  deed.  The  county  tJerk  who  ex- 
ecuted these  deeds  for  the  county  has  certi- 
fied In  the  deeds  themselves,  and  In  bis 
acknowledgment  of  their  execution,  as 
strong  as  langnage  could  do  it,  that  such 
seal  Is  the  seal  of  the  coun^,  and  that 
he  affixed  it  to  the  deeds  as  the  official 
seal  of  the  county.  The  derk  of  the  cir- 
cuit court  certlfled  to  the  same  thing 
in  his  certlflcate  of  acknowledgraenT,  and 
there  was  no  evidence  that  the  county  hu'l 
any  other  seal.  This  eridence  In  the  deeds 
and  their  acknowledgment  Is  very  nearly 
conclusive  that  this  seal  was  affixed  to  the 
deeds  as  the  official  seal  of  the  coimty.  This 
evidence,  in  view  of  the  above  utatutes,  is 
certainly  sufficient  to  establish  the  presump- 
tion that  this  device  is  the  adopti!d  official 
seal  of  the  coimty.  The  deeds  thcntselres, 
In  this  respect,  are  presumptive  proof  of  the 
regularity  of  their  execution  by  the  above 
statute,  and  the  afBxlng  of  this  seal  to  the 
deeds  was  a  necrasary  ana  Indl^ipouBable 
part  of  their  execution.  The  statute  does  not 
make  the  form  of  the  seal  of  any  cmse- 
quence.  Any  kind  of  a  device  that  cintld  be 
called  or  used  as  a  seal  Is  eufficlent;  and  It 
may  be  changed  as  often  as  the  county  board 
sees  fit;  and.  If  none  has  been  adopted,  the 
seal  in  use  shall  be  deemed  m  I>e  the  official 
0Oim^  seaL    The  county  board  must  be  pre- 


sumed to  know  that  th^  clerk  was  using 
this  device  as  their  official  seal  of  Oia  coun- 
ty, and  it  seems  to  pass  as  approved  and 
adopted  by  them,  and  wlthirat  objection. 
This  device  Is  stamped  Into  the  papor  us  an 
Indelible  impression  of  a  sdal,  and  bott 
"County  Clerk,"  and  "linooln  Co."  are  wltii- 
in  and  a  part  of  It 

The  following  authorities  are  dted  to  th« 
principle  that,  if  there  is  an  expreseion  In 
the  body  of  the  Instrumrat,  indicating  ol 
deaignatiug  that  the  scroll  used  Is  used  as 
the  seal,  it  is  sufficient:  Lee  v.  Adkins,  Mi- 
nor, (Ala.)  187;  Boynton  t.  Beynolds,  3 
Ma  79;  Grtmsley  v.  BUey,  6  Mo.  280;  Walk- 
er V.  Kdle,  8  Mo.  301;  Armstrong  v. 
Fearoe,  6  Bar.  CD^)  361.  The  seal  affixed 
by  the  proper  officers  of  a  corporation  as 
a  part  of  the  execration  of  an  instrument 
is  prima  fade  evidence  that  it  is  the  seal 
of  the  oorporati(m.  FhlDlps  r.  Coffee,  17 
m.  164.  Our  statute  goes  as  far.  If  not 
further,  in  making  a  deed  presumptive  proof 
of  the  regularity  of  its  execution,  which 
certainly  Indudes  the  seal  affixed.  Jn.  Sus- 
quehanna B.  &  B.  Co.  T.  Cteneral  Ins.  Co.,  3 
Md.  306,  the  court  said:  "It  is  contended 
that  there  was  no  proof  of  the  seal  of  the 
corporation.  It  Is  unnecessary,  when  it 
is  affixed  by  the  proper  officer  or  agent 
of  the  company."  Ang,  &  A.  Corp.  186. 
To  the  same  effect  is  Leggett  t.  Banking 
Co.,  1  N.  J.  Eq.  641.  "It  is  weU  settied 
that  a  corporation  may  adopt  any  seal  they 
choose  for  a  time,  the  same  as  an  Indlvld- 
uaL"  Mllldam  Foundeiy  Hovey,  21  Pick, 
4171  Porter  v.  Bail  way  Co.,  87  Me.  349.  Our 
statute  allows  the  ootmty  board  to  do  tiie 
same  thing  for  the  county.  See,  also,  Haven 
r.  Adams,  4  Allen,  80;  Sheets  v.  Selden's  Les- 
■ees,  2  Wall.  177;  Lovett  v.  Sawmill  Ass'n,  fl 
Paige,  64;  Clarke  v.  Coke  Co.,  1  Nev.  &  Man. 
206;  Bank  of  Middlebnry  t.  Butland  & 
W.  B.  Co.,  30  Vt  168;  MQler  v.  Machine 
Co.,  78  m.  450;  Ballroad  Co.  v.  Johnson, 
40  la  35;  Sawyer  v.  Cox,  63  BL  130; 
PubUo  Schools  V.  Blsley,  28  Mo.  416;  Kan- 
sas T.  Ballroad  Co.,  77  Mo.  180;  Johnston 
V.  Crawley,  25  Ga.  316.  All  of  the  above 
cases  are  dosely  in  point  They  are 
dted  in  the  very  able  and  elaborate  brief 
of  the  learned  counsel  of  the  appellants. 
In  which  are  also  dted  a  great  many  other 
cases  to  the  same  or  sdmllar  effect  The 
cases  in  this  court  tend  strongly  to  estab- 
lish the  presumption  that  the  seal  here  used 
was  the  offidal  seal  of  the  oounty.  In 
Dreutzer  v.  Smith,  66  Wis.  282,  14  N.  W. 
Bep.  465,  the  attestation  dause  of  the  tax 
deed  contained  the  statement  "and  Imve 
hereunto  affixed  the  seal  of  said  oounty 
board  of  supervisors,"  etc.  When  the  deed 
was  executed  the  statute  required  It  to  be 
sealed  with  the  seal  of  the  county.  Mr. 
Justice  Taylor  said  hi  the  opinion:  "Such 
seal  will  be  presumed  to  be  the  only  seal 
the  county  had,  until  proof  be  made  that 
the  county  board  bad  procured  another 


Digitized  by 


1104 


XOBTHWEBTERN  BEFOBTEB,  VOL.  54. 


county  aeaL"  Here  the  clerk,  Id  Ms  attes- 
tation to  the  deeds,  states  the  same  thing, 
and  the  county  clerk  and  clerk  of  the  cir- 
colt  conrt  both  certUy  that  It  Is  the  seal 
of  said  county.  The  same  learned  justice 
soys  further  In  his  opinion,  after  dtlng  the 
statute,  (section  660.  Rot.  8t:>  "Under  this 
provision  we  must  presume  that  the  clerk, 
in  executing  the  deed,  performed  his  duty, 
and  affixed  the  seal  of  the  county  to  the 
deed."  Language  could  not  be  stronger 
or  more  appropriate  In  faror  of  the  regular- 
ity of  the  execution  of  these  deeds  In  re- 
spect to  their  seals;  and  the  statute,  as 
we  hare  seen,  establlsbes  the  same  pre- 
sumption. In  Bulger  v.  Moore,  67  Wis. 
4S0, 30  N.  W.  Bep.  713.  the  clerk  stated  in  the 
atteetatloxi  clause  that  he  had  affixed  the  "seal 
of  the  ooun^  board  of  supervisors,"  y/iiien 
It  should  have  had  the  "seal  of  the  coun- 
ty," and  signed  his  name  officially  to  the  deed 
as  "derk  of  the  board  of  supetTlsors,"  when 
it  should  have  been  "county  clerk."  The 
deed  was  held  valid.  AlQiough  the  device 
does  not  contain  the  words  "county  seal," 
yet  It  la  evident  that  It  was  Intended  to  be 
the  county  seal.  It  could  not  have  any 
other  use,  stamped  as  it  was  on  these  tax 
deeds,  than  to  be  used  as  a  seal.  And  it 
fs  also  quite  evident  that  the  clerk  Intend- 
ed to  use  It  as  the  county  seal,  and  It 
must  be  the  seal  referred  to,  in  the  deeds 
and  thdr  acknowledgments,  aa  the  seal  of 
the  county.  Although  no  case  may  be 
found  exactly  like  this,  or  in  very  close  anal- 
ogy to  it,  in  re^KCt  to  the  device  used  as 
a  seal,  we  are  yet  faicUned  to  hc^  that  the 
sealing  of  these  tax  deeds  is  sufficient  un- 
dw  the  liberal  rules  of  the  statute  and  of 
the  decisions  of  the  coorts  upon  that  sul>- 
ject.  There  cannot  be  expected  much  uni- 
formity in  the  seals  uamI  as  county  seals 
upon  tax  deeds,  until  the  county  boards  ot 
supervisors  diall  adopt  and  procure  a  uni- 
form oounty  seal  for  each  county,  or  for 
all  the  counties,  and  discharge  their  duty 
under  the  statute  in  this  respect  Until 
th^  do  this,  the  courts  must  be  lenient 
towards  the  devices  used  as  rach  when 
properly  authenticated,  and  this  I  tmder- 
stand  to  be  the  spirit  of  the  laws  and  de- 
cisions. We  therefore  hold  that  these  deeds 
were  property  executed,  and  are  valid  tax 
deeds,  as  the  basis  of  the  defendants'  title. 
The  cases  dted  In  the  brief  of  the  learned 
counsel  of  the  respondent  do  not  any  of 
them  appear  to  be  to  conflict  with  the 
atwve  cases.  In  respect  to  the  last  deed, 
dated  November  10,  1883,  the  plaintiff  In- 
troduced the  ]udgm«it  roll  in  the  case  of 
this  plalntiflr  against  the  county  of  Lincoln 
and  county  officers  and  one  John  Comstock 
and  others,  alleged  to  be  the  holders  of 
the  tax  certificates  on  which  said  deed  was 
issued,  tending  to  prove  that  the  Issuing 
of  said  tax  deed  was  enjoined,  and  the  taxes 
hdd  void,  and  the  certificates  canceled.  We 
•hall  not  decide  what  the  effect  of  that 


proceeding  was  npoa  said  tax  deed,  as  K 
is  imnecessary.  It  may  be  conceded  that 
said  deed  was  rendered  invalid  by  It,  and 
yet  the  other  two  deeds  show  tiOe  in 
the  defendants,  and  their  rii^t  to  recovw 
in  the  action  is  not  impata«d  flie  pro- 
ceedings In  that  case.  The  InraliiWy  ot 
that  deed  cannot  affect  the  other  two  deeda 
in  any  respect,  as  we  understand  the  case. 
The  enw  of  the  rejectltn  of  the  first  two 
tax  deeds  will  entitle  the  d^ndants  to 
a  reversal  of  the  Jndgment,  and  on  another 
trial  the  matter  of  that  adjudication  may 
be  reconsidered  and  again  passed  upaa  by 
the  court  Irrespective  of  that  proeeeding, 
we  hold  that  deed  also  a  vaUd  tax  deed. 
The  Judgment  of  the  drcidt  court  fs  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


In  re  GARBABAD. 

(Supreme  Court  of  Wiaconda.    April  U,  IflBS.) 

C!omTJT0Ti0XAL  Law— Crrr  OannrAirca  — Stkiit 
Paradsb. 

An  ordinanoe  of  the  city  of  Ports«e 
makes  It  unlawful  for  aay  person  or  organiu- 
tlon  to  march  on  certain  itreets  shouting,  sing- 
ing, or  beating  dmms  or  tambonrlDea,  or  play- 
ing upon  any  instrnment  without  having  first 
obtained  the  written  consent  of  the  msrw, 
but  prOTideB  that  the  ordinance  shall  not  apply 
to  fire  companies,  or  the  state  militia,  and  that 
permission  shall  not  be  refused  any  political 
party  that  has  a  regidar  state  organisatiwi. 
add,  that  the  ordinance  was  void,  dnee  it  made 
anreasonable  discriminations,  eoofwred  arbi- 
trary power  upon  the  mayor,  and  denied  dd- 
sens  the  equal  protection  of  the  laws,  in  viola- 
tion ot  the  fourteenth  amendment  to  the  fed- 
eral oonstitntlon. 

Application  by  Joseph  Garrabad  for  a  writ 
of  habeas  corpus,  and  to  l>e  discharged  from 
the  custody  of  the  dieriff.  A  demnrrer  to 
the  return  of  the  sheriff  was  overruled, 
and  petitioner  by  eertlorari  brings  up  the 
order  for  review.  Order  reversed,  and  pa* 
titi<mer  discharged. 

The  other  facts  fully  appear  In  ^  fdlow- 
ing  statement  by  PINNEY,  J.: 

This  is  a  proceeding  by  certiorari  to  re- 
view the  decision  of  O.  L-  Derlng,  conrt 
oommlsrtoner  of  Columbia  county,  In  the 
matter  of  his  refusal  to  discharge  the  pe- 
titioner, Joseph  Garrabad,  from  custody, 
and  remanding  him  to  the  imprisonment  of 
which  he  complains.  It  appears  from  the 
return  of  ^e  sheriff  of  Columbia  county 
to  the  writ  of  habeas  corpus  issued  by  the 
commisBloner  tbat  on  the  27th  day  of  Feb- 
ruary, 1883,  the  petitioner  was  placed  in 
his  custody,  and  vtras  held  therein,  under  and 
by  virtue  of  an  execution  or  so-called  -com- 
mitment," Issued  by  T.  Helman,  a  Justice 
of  the  peace  of  the  dty  of  Portage,  In  said 
county,  reciting  that  the  dty  of  Portage 
had  recovered  a  Judgment  before  said  Jus- 
tice against  the  petitioner  for  the  sum  ot 
$5,  together  with  ?13.85  costs  of  suit,  for 
the  violation  of  an  ordinance  of  said  dty. 
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to  wit.  No.  124,  entitled  "An  ordinance  to 
regulate  street  parades  and  Insure  public 
aafe^,"  and  commanding  the  sheriff  or  any 
constable  of  the  county  to  levy  the  same 
on  the  goods  and  chattels  of  the  said  pe- 
titioner, except  sndi  as  the  law  exempts, 
and,  in  deftolt  thereof,  to  take  his  body, 
and  him  ctrnvey  and  deliver  to  the  keeper 
of  the  commMi  jail  of  Columbia  county, 
to  be  there  kept  in  custody  for  the  term  of 
20  days,  unless  snld  lodgment  with  costs 
was  scxmer  paid,  or  he  should  be  discharged 
by  due  course  of  law.  The  ordinance  In 
qnestkm  provides  that  "it  shall  be  unlAw- 
fol  for  any  person  or  persons,  society,  asso- 
ciation, or  organization,  under  wbatsoerer 
name,  to  march  or  parade  over  or  upon" 
c«laln  streets  (therdn  named)  In  the  dty 
of  Portnge,  "shouting,  dnglng,  or  beatfaig 
dmiiiEt  <-r  tambourines,  or  [daylng  vpoa.  any 
ottier  musical  Instrument  or  Instruments, 
for  the  purpose  of  adrerUstng  w  attracting 
the  attention  of  the  public,  or  to  the  dis- 
tnrbaDce  of  the  public  peace  or  quiet,  with- 
out first  having  obtained  a  permission  to 
■o  mandi  or  parade,  rigned  by  the  mayor 
of  said  city.  In  case  of  Illness  or  absrace 
of  the  mayor  or  other  officer  hereby  des- 
ignated of  the  dty,  such  permission  may  be 
granted  and  signed  by  the  president  of  the 
coundl,  dty  derk,  or  marshal,  In  the  order 
named:  provided,  that  this  section  shall  not 
apply  to  funerals,  fire  companies,  nor  reg- 
nlaziy  organised  companies  of  the  state  mi- 
litia: and  provided,  further,  that  permis- 
sion to  mardi  or  parade  shall  at  no  time  be 
refused  to  any  political  party  having  a  reg- 
ular state  organisation.  Any  person  vio- 
lating any  of  the  provisions  of  this  ordi- 
nance shall,  upon  conviction  thereof,  be 
fined  in  a  sum  not  less  than  two  dollars 
or  more  tlian  ten  dollora"  The  second  sec- 
tlwi  provided  that  the  marslial  .should  ac- 
company sodi  person  or  persons  receiving 
permlsrion  while  upon  the  portion  of  the 
•trtets  described,  to  preserve  order,  warn 
the  owners  of  horses  upon  said  portions  of 
■aid  streets^  and  to  carefully  preserve  the 
public  safely;  and  when  such  permlBBlon  is 
^ren  by  any  ofllcer  other  than  the  mar- 
shal, that  he  should  forthwith  notify  the 
marshal  of  the  granting  of  the  same.  The 
aberUt  farther  returned  that  'ihe  central  part 
of  the  business  portion  of  the  dty  of  Port- 
age Is  contained  within  the  limits  defined 
in  the  ordlmuHie,  and  the  streets  tiierein 
referred  to  were  narrow,  and  cross  and  en- 
ter each  other  at  various  angles,  and  there 
was  a  great  deal  of  trafilc  over  the  same, 
and  tliat  the  petitioner  had  been  duly  and 
lawfully  convicted  of  a  willful  violation  of 
said  ordinance  upon  trial  duly  and  legally 
bad."  The  petitioner  demurred  to  the  re- 
turn* and  the  commissioner  overruled  the 
demurrer,  and  ordered  that  he  be  remand' 
ed  to  the  custody  of  the  sheriff,  to  be  con- 
fined in  the  county  Jail  of  said  county,  ac- 
cording to  the  terms  of  said  execatlnL 
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Rogers  &  Hall,  for  relator,  Oarrabad.  W. 
S.  Stroud,  for  conrt  commiHrioner,  O.  h. 
Derlng. 

PINNBY,  J.,  (after  stattaig  the  fftcts.)  The 

dty  charter  of  the  dty  of  Portage  (Laws 
1882,  c  132,  I  31)  confers  upon  the  common 
coundl  of  the  dty  power  to  psss  ordinances 
and  by-laws  on  certain  subjects,  under  the 
by  virtue  of  the  delegati<»  of  the  police 
powers  of  the  state  to  the  common  council 
and  dty  (Mfficers  for  the  govwnment  of  the 
dty,  and  the  preservation  of  order  and  pub- 
lic safe^.  Id  respect  to  audi  ordinances  or 
by-laws  It  has  long  been  the  established  doc- 
trine that  they  most  be  reasonable,  not  in- 
consistent  with  the  charter  nor  with  any 
statute,  nor  with  tiie  general  prindples  of 
the  common  law  of  the  land,  particularly 
those  having  relation  to  the  liberty  of  the 
subject  or  the  rights  of  private  pr(H>erty. 
IMll.  Mim.  Corp.  S  310,  and  coses  dted  In 
notes.  The  particular  objections  urged  to 
the  validly  of  the  ordinance  In  question  fall 
within  the  scope  of  the  fourteenth  amecd- 
mcnt  to  the  constitution  of  the  United  States, 
which  provides  that  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  Immunities  of  dtlzena  of  the 
United  States,  nor  shall  any  state  deprive 
any  person  of  life,  liberty,  or  property,  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  Its  Jurisdiction  the  equal  protec- 
tion of  the  laws."  These  provisions  apply 
equally  to  all  persons  within  the  territorial 
Jurisdiction  of  the  United  oiates,  without  re- 
gard to  any  differences  of  color  or  national- 
ity; and  the  equal  protection  of  the  laws  is 
a  pledge,  It  la  held,  "ot  the  protection  of 
equal  laws."  YldE  Wo  v.  H<^dii%  118  L. 
8.  369,  6  Bup.  Ot  ifep.  1064. 

It  is  objected  that  the  ordinance  is  void 
on  Its  face,  by  reason  of  Its  operating  une- 
qually and  creating  an  unjust  and  illegal  dis- 
crimination, not  only  (1)  by  the  express 
terms  of  the  ordinance  itsdf,  but  (2)  It  Is 
so  framed  as  to  punldi  the  petitioner  for 
what  Is  permitted  to  others  as  lawful,  with- 
out any  distinction  of  circumstances,  where- 
by an  unjust  and  Illegal  discrimination  oc- 
curs in  its  execution,  and  whldi,  though  not 
made  by  the  ordinance  in  express  terms,  is 
made  possible  by  it;  (8)  in  that  It  vests  in 
the  mayor,  or  other  officers  of  the  dty  named 
In  it,  power  to  arbitrarily  deny  persons  and 
other  BOdeUes  or  organizations  the  ris^t  se- 
cured by  It  to  others  to  march  and  parade 
on  the  streets  named.  The  general  subject 
and  scope  of  the  ordinance  is  marching  or 
parading  1^  "any  person  or  persons,  sodety, 
association,  or  organization"  over  the  streets 
named,  "ahouting,  singing,  or  beating  drums 
or  tambourines,  or  playing  upon  any  musical 
Instrument  or  Instruments,  for  the  purpose 
of  advertising  or  attracting  the  attention  of 
the  public,  or  to  the  disturbance  of  the  pub- 
lic peaoe  or  quiet,"  without  having  obtained 
permission  as  prescribed  In  the  ordtnanca. 
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It  proTldes,  among  otlier  things,  that  the 
ordi/iance  shall  not  apply  to  fire  companlee, 
nor  to  regularly  organized  companies  of  tbe 
state  militia,  and  that  permission  to  march 
or  paxade  shall  at  no  time  be  refused  to  any 
political  party  haring  a  r^nlar  state  or- 
ganization. The  pwmisfilon,  it  will  be  seen, 
is  required  abaolntely  to  be  granted  to  politi- 
cal parties  having  a  regular  state  organiza- 
tion, so  they  are  praeti  ally  excepted  out  of 
the  ordinance.  Whether  permission  shall  be 
granted  to  any  other  society,  civic,  religions, 
or  otherwise,  depends,  not  upon  the  charac- 
ter of  the  organization,  or  upon  the  particular 
circumBtancee  of  the  case,  but  upon  the  arbi- 
trary discretion  of  the  mayor  or  other  offi- 
cers named  In  the  ordtnance,  acting  In  bis 
abs^iee.  It  Is  therefore  argued  that,  as  be- 
tween different  persons,  societies,  associa- 
tions, or  organisations,  the  ordinance  vpw- 
ates  unequally,  and  creates  unjust  and  ille- 
gal discriminations  by  its  express  terms,  and 
makes  sudi  dIacrimlnationB  not  only  possl- 
Me,  but  necessary  In  its  admbilstrallon,  and 
therefore  that  the  ordinance  is  void  -npon 
oommon-Iaw  principles,  aa  heretofbre  recog- 
nized and  administered  In  the  courts  of  the 
country.  The  rights  of  persons,  societies,  and 
organizations  to  parade  and  bare  proceselonB 
on  the  streets  with  music,  bann^,  songs, 
and  shouting,  is  a  well-established  right,  and, 
Indeed,  the  oidlnance  upon  Its  face  recogniz- 
es to  a  certain  extent  the  legaHty  of  such 
processions  and  parades,  and  provides  fbr 
permitting  them,  in  tile  discretion  of  the 
mayor,  in  all  cases  except  those  named,  and 
as  to  those  the  right  is  practically  secured. 
Tbe  ordlnajice,  as  framed,  and  as  it  Is  to  be 
executed  under  the  arbitrary  discretion  of 
the  mayor  or  other  officer,  Is  clearly  an 
abridgement  of  the  rights  of  the  people;  and 
In  many  cases  It  practically  prevents  those 
public  demonstrations  that  are  the  most  nat- 
ural product  of  common  alms  and  kindred 
purposes.  "It  discourages  united  effort  to 
attract  public  attention  and  challenge  public 
examination  and  crltldsm  by  associated  pur- 
poses." Anderson  v.  City  of  Wellington, 
(Kan.)  19  Pac.  Itep.  719,  contains  a  careful 
discussion  and  examination  of  a  Mmllar  ordi- 
nance, which  was  there  h^d  to  be  void  as 
contravening  common  right  In  Re  Prazee, 
63  Mich.  396,  30  N.  W.  Rep.  72,  after  full  dis- 
cussion by  Campbell,  0.  J.,  a  dmilar  ordi- 
nance was  also  hdd  void,  and  that  It  Is  not 
In  the  power  of  the  le^latore  to  deprlre 
any  of  the  peoirie  of  the  enjoyment  of  equal 
privileges  under  the  law,  or  to  give  cities 
any  tyrannical  powers;  that  charters,  laws, 
and  regulations,  to  be  valid,  must  be  capable 
of  construction,  and  must  be  oonstmed.  In 
conformity  to  constUutional  principles,  and 
In  harmony  with  the  general  laws  of  13ie 
land;  and  that  any  by-law  which  rlolatea 
any  of  the  recognized  prindples  of  lawful 
and  equal  rights  Is  necessarily  void  so  far  as 
It  does  so,  and  void  entirely  If  It  cannot  be 
reaaonaMy  appUed  aocordfaic  to  Its  terms; 


and  no  grant  of  absolute  discretion  to  sap- 
press  lawful  action  can  be  sustained  at  all; 
that  it  is  a  fundamental  condition  of  all  lib- 
erty, and  necessary  to  drll  society,  that  mea 

i  must  exercise  their  ri^ts  In  bannoay  with. 

'  and  yield  to  such  restrictions  as  are  neces- 
sary to  produce,  peace  and  good  order;  and 
it  is  not  competoit  to  make  any  exceptions 
for  or  agnlnst  the  so-called  "Salvation 
Anny"  because  of  Its  theories  concerning 
practical  worb;  that  In  law  tt  has  the  same 
right,  and  is  subject  to  the  same  restrictions, 
in  its  public  demonstrations,  as  any  eecnlar 
body  or  society  which  uses  similar  means 
for  drawing  attention  or  creating  interest. 
Hence  the  by-law  there  in  qoestiaii,  because 
It  suppressed  what  was  In  general  perfectly 
lawful,  and  left  the  power  of  permitting  or 
restraining  proceasiCHM  and  their  courses  to 
an  unlawful  offldal  discretion,  was  hdd 
void;  and  that  any  regulation,  to  be  valid, 
must  be  by  permanent  legal  provtelona,  (iter- 
ating generally  and  Impartially.  Tite  return 
of  the  sheriff  utt^y  fails  to  show  of  vibAt 
specific  offense  the  petition^-  was  convicted; 
that  Is  to  say.  In  what  particular  respect  be 
violated  the  ordinance.  We  may  Infer,  how- 
ever, for  the  purpose  of  argument  and  iUus- 
tratlon,  from  the  fact  that  the  petition  lor 
the  writ  addressed  to  this  court  states  that 
the  petitions  is  a  member  of  tiie  Salvation 
Army,  that  he  was  convicted  of  parading  the 
streets  In  that  capacity.  It  cannot  be  main- 
tained that  any  person  or  persons  or  society 
have  any  rtght  for  religious  purposes  or  as 
religious  bodies  to  use  the  streets  for  pur- 
poses of  public  parade  tjecanse  tbe  pnrpoae 
In  view  is  purely  religious,  and  not  secular, 
but  they  certainly  have  the  same  ricut  to 
equal  protection  of  the  laws  ss  secular  m- 
ganlzations.  Tlie  obJectlouB  urged  against 
this  ordinance  are,  we  think,  fatal  to  any 
conviction  which  might  take  place  under  H 
by  reason  of  its  imreasmiable  and  uatast  dls- 
orimlnations,  and  of  the  arUtrsiy  power 
conferred  upon  the  mayor  or  other  officer  of 
the  city  to  make  otliers  In  tts  admlBlstratton 
and  execution;  so  that  it  te  hopoariUe  to 
sustain  the  convlctioa  in  any  aspect  in  wklefa 
the  questl<Hi  may  be  viewed. 

'A  cai'eful  examlnatlou  of  the  de^sions  in 
various  states,  and  the  c<nisHI««tlon8  tq>oa 
which  they  are  founded,  is  not  material  to 
the  determlnatlun  of  the  case,  for  the  whole 
subject  is  goreraed  and  cwtrolled  by  tiie 
provi^ons  of  the  foorteenth  amendment  to 
the  constitution  of  the  United  States,  al- 
ready referred  to.  In  constralng  and  ap- 
plying this  amendment,  the  supreme  court 
of  the  United  States  have  said  In  Barti««> 
V.  Connolly,  118  U.  S.  27.  5  Stqi.  Ot  Rep. 
857,  that  it  "^donbtedly  Intended  not  only 
that  there  should  be  no  aiUtrary  depriva- 
tion of  life  or  liberty,  or  arbitrary  spolia- 
tion of  property,  but  that  equal  proteetiott 
and  security  rtiould  be  given  to  all  uzider 
Uke  circumstances  In  the  enjoymoit  of  their 
personal  and  dm  rights;  that  an  persons 
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ahoold  be  equally  entitled  to  pomne  tbelr 
happlnew,  and  seqiilra  and  mSoj  pnjftaet^; 
tlutt  tbej  rtiouia  have  like  acce»  to  tbe 
courts  of  the  CGtatry  for  the  protection  of 
their  perBona  and  property,  the  prerentlon 
and  redreai  of  wrongB,  and  the  enforce- 
ment Qt  cwrtracta;  that  no  Impediment 
ahonid  be  Interpoeed  to  the  pannilta  of  any 
one  except  aa  applied  to  tiie  aame  pnrtnlte 
by  others  under  like  dnmraetances;  that 
no  greater  burdens  ahoold  be  laid  upon  one 
than  are  laid  u^on  others  ta  the  snme  call- 
ing and  condition.  •  *  •  does  lei^slatl(«i 
dlscrlmlnatlQg  against  some  and  favoring 
others  Is  prohibited,  but  le^lslatlOTi  which, 
in  carrying  ont  a  pnbUc  purpose.  U  lim- 
ited in  its  applicatl<Hi  if  within  the  sphere 
of  Ks  operation  it  affects  alike  all  persons 
similarly  situated,  Is  not  within  the  amend- 
moit.*'  The  entire  subject  underwent  care- 
ful examination  In  the  case  of  Ylck  Wo  t. 
HopUns,  lis  U.  &  356,  6  Sup.  Ot  Rep. 

where  the  subject  of  dty  ordinances 
and  the  principles  regulating  their  validity 
were  considered.  The  objections  to  the 
validity  of  the  ordinances  in  that  case  were, 
in  substance,  the  same  that  are  nined  In 
tills,  and  tbe  ordinances  In  question  were 
held  v<AA.  The  objectlona  lased  tn  the  case 
of  City  of  Baltimore  v.  Radecke,  4B  Md. 
217,  were  also,  in  substance,  the  same,  for 
the  ordinance  In  that  case  upon  Its  face 
committed  to  the  unrestrained  will  of  a 
tingle  public  officer  the  power  to  determine 
the  rights  ot  parties  tmder  It,  when  there 
was  nothing  In  the  ordinance  to  guide  or 
control  his  actlrai,  and  It  was  held  void  be- 
cause **lt  lays  down  no  rules  by  which  Its 
impartial  execution  can  be  secured,  or  par- 
tiality and  oppression  prevented,"  and  that 
"when  we  remember  that  action  or  non- 
action may  proceed  from  enmity  or  preju- 
dice, from  partisan  zeal  or  nnlmoslty,  from 
favotltism  and  other  Improper  influences 
and  motives  easy  of  concealment  and  diffi- 
cult to  be  detected  and  exposed.  It  becomes 
unnecessary  to  suggest  or  to  comment  upon 
the  injustice  capable  of  being  wrought  un- 
der cover  of  such  a  power,  for  that  be- 
comes apparent  to  every  one  who  Rives  to 
the  subject  a  moment's  consideration.  In 
fact,  an  ordinance  which  clothes  a  single 
individual  with*  such  power  hardly  falls 
witliin  the  domain  of  law,  and  we  are  con- 
strained to  pronotmce  It  Inoperative  and 
void."  The  doctrine  of  this  case  waa  ap- 
proved in  Ylck  Wo  V.  Hopkins,  supra,  and 
tbe  court  In  the  latter  case  observed:  "We 
are  not  obliged  to  reason  frofa  die  probable 
to  the  actual,  and  pass  upon  tbe  validity 
of  the  ordinances  complained  of,  as  tried 
merely  by  the  opportunities  which  their 
terms  alford,  of  unequal  and  unjust  dis- 
orlmlnacticak  In  tbdr  administration;"  and 
proceeded  to  show  that  in  the  case  there 
presented  the  ordinances  In  actual  opera- 
tion flMiAMied  "an  administration  direct- 
ed ao  exclusively  against  a  particular  claas 


of  persons  as  to  warruit  and  require  the 
ooaclnsion  that,  wliatever  may  have  been 
ttie  Intent  of  the  ordinances  as  adopted, 
thej  were  applied  by  Hie  pnbUc  author!-  ■ 
ties  charged  with  their  adnUnlstration,  and 
thus  re^esentlng  the  state  itself,  wltii  a 
mind  so  unequal  -  and  (qtpreeslve  aa  to 
amount  to  a  practical  denial  tiie  state 
oC  that  equal  protection  of  the  laws  whkdi 
Is  secured  to  the  petitioners,  as  to  all  other 
persona,  by  the  broad  and  benign  provi- 
sions of  the  fourteenth  amendment  to  the 
constitution  of  the  United  States;"  and  the 
court  added:  "Though  the  law  Itself  be  fair 
on  Its  face,  and  Impartial  in  appearance, 
yet  if  it  is  applied  and  administered  by  pub- 
lic authority  with  an  evil  eye  and  an  un- 
equal hand,  BO  as  to  practically  make  un- 
just and  illegal  discriminations  between  per- 
sons In  similar  drcnmstancea,  material  to 
their  rights,  tlie  denial  of  equal  Justice  Is 
still  within  tbe  prohibition  of  the  consti- 
tution." 

Nearly  all  the  proceasicaia,  parades,  etc, 
that  ordtaiarlly  occur  are  excepted  ftom  the 
ordinance  In  question,  followed  by  a  provi- 
sion that  permission  to  march  or  parade 
eAiall  at  no  time  "be  refused  to  any  polit- 
ical party  having  a  regular  state  organiza- 
tion." It  la  difficult  to  see  how  this  can 
bo  consldued  munldpal  legislation,  dictated 
by  a  fair  and  equal  mind,  which  takes  care 
to  protect  and  provide  for  the  parades  and 
processions  with  trumpets,  droras,  banners,- 
and  all  the  accompaniments  of  political 
turnouts  and  processions,  and  at  the  same 
time  provides,  in  effect,  that  the  Salvation 
Army,  or  a  Sunday  »ch<x)l,  or  a  temperance 
(Mrganlsation  with  muric,  banners,  and  de- 
vices, or  a  lodge  of  Odd  Fellows  or  Ma- 
sons, Rhall  not  In  like  manner  parade  or 
march  in  procession  on  the  streets  named 
without  getting  permission  of  the  mayor, 
and  that  It  ahall  rest  within  the  arbltrair, 
uncontrolled  discretion  of  this  officer  wheth- 
er they  shall  have  it  at  all.  The  ordinance 
resembles  more  nearly  the  means  and  In- 
strumentalities frequentiy  resorted  to  in 
practicing  against  and  upon  persons,  socie- 
ties, and  oi^nlzations  a  petty  tyranny,  the 
result  of  prejudice,  bigotry,  and  Intoleiv 
ance,  than  any  fair  and  legitimate  provi- 
sion in  the  exercise  of  the  police  power  of 
the  state  to  protect  the  public  peace  and 
safety.  It  Is  entirely  un-American,  and  in 
conflict  with  ^  prindplea  of  oor  Institu- 
tions and  all  modem  Ideas  of  dvll  liberty. 
It  Is  susceptible  of  being  applied  to  pflTen- 
slve  and  Improper  uses,  made  subversive 
of  the  rlgblB  of  private  dtlaens,  and  it 
Interferes  with  snd  abridges  their  priv- 
ileges and  immunities,  and  denies  them 
the  equal  protection  of  the  laws  In 
the  exercise  and  enjoyment  of  their  un- 
doubted rii^ts.  In  the  exercise  of  the  po- 
lice power,  the  common  council  ma^i  in 
Its  dlscretlMi,  regulate  the  exerdae  of  aodi 
rights  In  a  reasonable  manner,  bat  cast- 
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not  suppress  them,  dlrectiy  or  In^rectlr, 
by  attempting  to  commit  the  power  of  do- 
ing so  to  the  mayor  or  any  other  officer. 
The  discretion  with  which  the  coimcU  Is 
Tested  Is  a  legal  discretion,  to  be  ezercteed 
within  the  limits  of  the  law,  and  not  a  dis- 
cretion to  transcend  It  or  to  confer  upon  any 
dty  officer  an  arUtrary  anthorl^,  making 
blm  in  Its  exercise  a  petty  tyrant  Sa<^ 
ordinances  or  regulations,  to  be  ralld,  must 
have  an  equal  and  uniform  application  to 
all  persons,  societies,  or  organizations  tAm- 
Uarly  circumstanced,  and  not  be  suscepti- 
ble of  unjust  diBcrimlnations,  which  may  be 
arbitrarily  practiced  to  the  hurt,  prejudice, 
or  annoyance  of  any.  An  ordinance  which 
expressly  secures  to  political  pardes  hav- 
ing state  organisations  the  absolute  right 
to  street  parades  and  processlona,  with  all 
their  usual  accompaniments,  and  denies  it 
to  the  Bodetlea  and  other  like  organisations 
already  mentioned,  except  by  permission  of 
the  mayor,  who  may  arbitrarily  refuse  it. 
Is  not  TsUd,  and  offends  against  all  well- 
estabUshed  Ideas  of  cItU  and  rellgloua  lib- 
er^. The  people  do  not  hold  rights  as 
Important  and  well  settled  as  the  right  to 
assemble  and  have  jmbllc  parades  and  pro- 
cesBlons  with  music  and  banners  and  shout- 
ing and  songs,  in  support  of  any  laudable  or 
lawful  cause,  subject  to  the  power  of  any 
public  officer  to  Interdict  or  prevent  them. 
Our  government  is  "a  government  of  laws, 
and  not  of  m«i,"  and  these  principles,  well 
established  by  the  courts,  by  the  fourteenth 
amendment  to  the  constitution  of  tb.e  Unit- 
ed States,  have  become  a  part  of  the  su- 
preme law  of  the  land,  so  that  no  officer, 
body,  or  lawful  authority  can  "deny  to  any 
person  the  equal  protection  of  the  laws." 
It  Is  plain  that  the  ordinance  in  question  Is 
Illegal  and  vtdd,  and  for  this  reason  the 
order  of  the  commissioner  must  be  reversed. 
The  order  ot  the  court  commissioner  la  re- 
versed, and  the  petitioner  ordered  dla- 
charged. 


O'CONNOR  v.  DELANBT. 
(SuprenM  Court  of  HlanesoUL  Hay  11, 18S8.) 
T»Axor  IX  OoxHoii— Lbabi  to  OornTAarr— finrr 

— VaXIUTCT— WAim^ETIDBHCE. 

1.  Evidence  held  satOtdeat  to  saatklQ  flndinga 
of  fact  VarlBnce  between  pleadings  and  proora 
heJji  to  have  been  waived. 

a.  Where  one  eotenant  of  real  estate  rents  his 
■bare  to  tbe  other  for  a  term  at  a  apecifled  rent, 
and  the  latter  remains  In  exclusive  posBesalon  after 
tbe  term,  he  will  be  held  to  do  so  In  his  character 
of  tenant,  and  the  same  rule  as  to  rent  will  ivply 
as  Id  oaae  of  any  tenant  holding  over. 
(Syllabus  hr  the  Court) 

Appeal  from  district  court,  Ramsey  coun- 
ty; Otis,  Judge. 

Action  by  M.  J.  O'Connor  against  Martin 
Delaney.  Plaintiff  had  Judgment,  and  de- 
fendant appeals.  Affirmed. 

A.  E.  Hawes  and  O.  H.  Comfort,  for  aj^ 
pdlant  J.  F.  Fltapatrlck,  for  reapraideDt. 


GILFILLAN,  a  3.  Except  in  regard  to 
the  claim  of  respondent  for  rent  of  his  in- 
terest in  the  real  estate,  the  joint  property 
of  the  parties,  there  Is  no  question  but  of 
the  soffidesicy  of  the  evidence  to  sustain 
the  findings  of  fact,  and  we  Hilnk  It  suffi- 
cient. It  is  also  sufficient  to  sustain  the 
finding  of  taet  on  the  claim  for  rent  Bat 
It  is  objected  that  the  complaint  for  tbe 
rent  alleges  that  appellant  was  to  pay  tbe 
value  of  the  use  of  the  proper^,  while  the 
finding,  not  Avowing  the  pleading,  Is  that 
it  was  agreed  appellant  should  pay  for  the 
first  year  an  amount  equal  to  the  In- 
terest on  a  certain  mortgage,  to  wit  ¥160, 
and  that  appellant  held  over  and  continued 
In  possession  after  the  first  year.  On  the 
trial  no  objection  was  made  to  the  evldaice 
as  to  amount  agreed  on  for  rent  nor  any 
question  raised  of  variance  between  the 
t>Ieadlng  and  the  proofs,  and  we  must 
bold  the  objection  to  have  been  waived. 

It  Is  objected  that,  according  to  the  erl- 
dence,  Ibe  defendant  agreed  to  pay  the  $160 
interest  on  the  mortgage  to  the  mortgagee, 
and  he  did  so,  and  so  plaintiff  cannot  re- 
cover It  Of  course  It  was  intended  plain- 
tiff should  have  the  benefit  of  such  pay- 
ment, and,  as  the  amount  so  paid  was  cred- 
ited to  the  def«idant  in  the  partnership  ac- 
count, It  was  proper  for  the  court,  In  ad- 
justing in  one  Judgment  aH  matters  betweoi 
the  parties.  Including  partnership  matters, 
to  CKdit  Ibe  amount  to  plaintiff;  ottierwtoe. 
the  payment  would  be  no  benefit  to  him. 
One  credit  offsets  the  other,  and  It  stands 
now  as  though  neither  party  had  been  cred- 
ited with  it 

Where  there  Is  no  agreement  between  the 
parties,  and  one  eotenant  la  not  excluded 
by  Uie  other  from  enjoyment  of  Uie  common 
property,  neither  can  recover  from  the 
other  for  the  use,  rents,  and  profits  of  the 
estate.  But,  by  agreement  one  may  become 
tenant  of  the  other  of  his  part  of  the  estate; 
and.  when  the  relation  of  landlord  and  ten^ 
ant  Is  thus  created,  we  think  the  tenant 
co-owner.  If  he  remain  In  exclurive  posses- 
sion after  the  term  for  wUch  his  cotenanf s 
share  was  let  to  him,  nlU  be  held  to  do  so 
in  his  character  of  tenant  and  the  same 
rules  will  apply  as  In  case  of  any  other 
tenant  holding  over.  It  was  therefore  cor- 
rect to  charge  the  defendant,  during  the 
time  of  his  so  holding  over,  at  tiie  rate 
of  rent  agreed  on  for  the  term. 

OrdOT  and  judgment  affirmed. 

TANDBBBUBGH,  J.,  took  no  part  In  this 
deddon. 

HAMMONS  T.  GREAT  NORTHERN  BT.  OO. 
(Supreme  Court  of  Minnesota.  May  U,  1883.) 

Attobkbt  akd  Cliskt— Lisa  roa  teaviosa— 
Wnsa  Exists. 

A  Ilea  cannot  be  created  a  iasra  il^it 

of  action  for  a  personal  tort 

(SylUbns  by  ths  Ooort) 
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Appeal  trom  district  court,  Anoka  county; 
Hlcka,  Jndse. 

Action  1^  Xlrerett  Hammons  asiilnsi  the 
Great  NorUiem  Railway  Company  to  assert 
a  Uen  for  servlcea  r«idered  as  on  attt>mi*y 
In  another  action  afnlnst  defendant,  which 
was  aetfled  Is  ttie  absuice  of  this  plahitlft. 
Defmdont  had  Judgment,  and  plabitllT  ap- 
peals. AflJrmed. 

W.  HammoQS  and  E.  Hammous,  for  ap- 
p^nt  M.  D.  Grover  and  O.  WdUngton, 
for  re^wndent 

OILFILIiAN,  G.  J.  One  Knox,  claiming 
to  have  a  cause  of  action  against  this  defend- 
ant for  an  aasanlt  comndtted  upon  him,  em- 
ployed ttklB  plaintiff,  aa  hia  attorney,  to  telng 
and  prosecute  against  defendant  an  action 
thereftw,  koA  entered  into  a  wrlttou  contract 
with  htm  whereby  pUlniUf  agreed  to  manage 
the  action  free  of  charge,  if  unsucoessfuL 
He  paid  all  fees  of  i^cer,  (derk.  and  Jury; 
and  Knox  agreed  to  allow  him  to  retain 
one  half  the  amount  received  In  satisfaction 
of  the  suit,  whether  before  or  after  trial, 
and,  in  terms,  gave  hlni  a  lien  therefor  upon 
any  anin  paid  In  settiement  ot  tiie  suit  It 
authorised  idolnttff  to  settle  thu  action  uptm 
receiving  sudi  sum  as  Kma.  might  consent 
to  accept,  not  less  than  91,000,  unless  plain- 
tiff also  assented.  The  action  was  com- 
menced, and,  with  the  summons,  this  plaln< 
tiff  caused  to  be  serred  on  the  d^endant  a 
notice  that  he  hdd,  and  should  assert,  a 
lien  for  his  scn1c«  In  the  action  by  rlrtne 
of  a  special  agreement  with  the  plaintiff. 
Afterwards  ttie  defendant  settled  with  tiiat 
plaintiff,  paid  him  an  amount  agreed  on, 
and  he  released  the  cause  of  action.  This 
action  la  to  recover  the  value  of  ttils  ^aln- 
tiff's  alleged  lien  on  that  cause  of  action. 

Sevranl  reasons  are  snggested  ^riiy  plaintiff 
cannot  recover,  only  one  of  whidi  we  need 
refer  to.  The  iflalntlff  bad  no  ll«i— could 
not  have  any— on  the  cause  of  action.  A 
canse  of  action  for  a  personal  tort  Is  strictly 
personal.  It  Is  not  In  the  nature  of  property, 
In  the  sense  that  any  one  but  the  injured 
]>arty  can  have  any  right  In  It.  It  Is  not 
asslsnable,  and  does  not  pass  to  the  party's 
representatives,  but  dies  when  he  dies.  Hunt 
V.  Ck>nrad,  47  Minn.  587,  60  N.  W.  Rep.  614. 
It  acquires  the  usual  attributes  of  property 
only  when  It  posses  Into  Judgment,  and  cea- 
ses to  be  a  mere  rl^t  of  action.  It  follows 
that  no  Hen  upon  It  while  It  remains  a  mere 
personal  right  of  action  can  be  created. 

Order  affirmed. 

YANDBRBURGH.  J.,  absent 


HANDBBRO  v.  PALH  et  sL 
(Buprame  Coart  of  lUnneuta,  Hay  11,  IflBSL) 

lCscHA]Tio*s  Linr— Vauditt  or  Cum— Liwta- 
Tios— Notice  to  Ownbr. 
t.  Id  an  aotioa  to  foreclose  a  mechanic's  lien, 
the  feet  that  It  was  not  oommenoed  within  one 


jear  after  the  date  of  the  plaintUTa  last  item,  by 
reason  of  which  he  cannot  i-ecover,  will  not  pre- 
vent a  recovery  hy  a  Hen-claiming  defenflant, 
whose  answer  Is  filed  within  a  year  after  the  data 
of  his  last  item. 

3.  Knowledge  in  an  agent,  authorized  only  to 
sell  real  estate,  that  a  huIldinEr  la  being  construct- 
ed on  it,-is  not  knowledge  In  the  onner,  for  tlu 
purposes  of  Laws  ltte9,  o.  300,  S  5. 

3.  Evldeoce  heUi  insuiBcient  to  sustain  a  flnd- 
Ing  of  fact. 

(Syllabus  by  the  Court) 

Appeal  from  district  ooort,  Ramsey  county; 
Kelly,  Judge. 

Action  to  foreclose  a  mechanic's  lien  tqr 
Jolm  Sandberg  against  S.  T.  Falm,  Ole  Ham- 
mer, and  others,  also  Uen  claimants,  and 
David  A.  Corey,  owner.  Judgment  was  en- 
tered  for  some  of  the  Uen  claimants,  and,  from 
an  order  denying  a  new  trial,  defendant  Oorey 
appeals.  Reversed. 

William  G.  White,  for  appelant  Danld  W. 
Doty,  for  respondent 

OILFILLAN,  a  J.  Action  to  toreelose  a 
mechanic's  Uen.  The  omtest  <m  Uds  appeal 
Is  betweopi  Hammer,  a  Uen-dalmlng  defttid- 
ant  and  Corey,  the  owner  defendant  who 
aiveals  fh»m  an  order  denying  his  motion  for 
a  new  trial  after  a  deddon  against  hfan. 

The  appellant's  first  pdnt  Is  that  the  plaln- 
tUTs  action  was  not  commenced  within  a  year 
after  the  date  of  tho  last  ttaa  of  his  lien,  and 
ccmsequently  no  Uen  claimant  could  appear 
OS  def^idant  In  the  acttm,  and  assert  Us 
Uen,  alttioagh,  when  ai^iearlng,  his  Uen  was 
oUve.  The  date  of.  plaintiff's  last  Item  was 
June  21.  1890:  The  complaint  was  filed,  the 
notice  of  Us  pendens  filed  fbr  record,  and  the 
summons  made  out  June  20^  1881.  diongfa  the 
latter  was  not  ddlvered  to  the  sheriff  for 
service  tlU  August  14, 1881,  and  the  summons 
was  served  on  Corey,  by  publication,  within 
60  days  thereafter.  He  filed  an  answer  Oc- 
tober 13,  1801.  The  date  of  Hammer^  last 
item  was  October  21,  1890,  and  he  filed  his 
answer  July  «,  1801;  so  that  when  liie  action 
was  commenced  more  than  a  year  had 
elapsed  since  the  date  of  plaintiff's  last  item, 
and  less  than  a  year  since  the  date  of  Ham- 
mo^  last  item.  That  the  plaintiff  did  not 
commence  his  action  within  the  year  did  not 
go  to  dke  Jurisdiction  of  the  court  Am  soon 
as  the  Bummcms  vras  served  there  was  on  ac- 
tion pending  to  enforce  his  Uen,  in  which  any 
lien  claimant  ml^t  presokt  his  claim  of  Uen. 
That  plalnttfTs  actton  was  not  commenced 
within  his  year  was  matter  of  d^ense  only; 
and*  certainly  the  claim  of  any  defendant  to 
a  Uen  cannot  be  affected  by  any  other  party 
to  the  action  succeeding  or  falling  in  his 
claim.  Hammer  having  filed  his  answer  with- 
in a  year,  and  the  court  having  acquired  Juris- 
diction to  determine  U»ia,  he  was  entitled  to 
have  hlB  claim  aUowed,.  if  established,  al- 
though there  was  a  d^ense  to  plalntUTs 
claim. 

The  houses  upon  which  respondent's  labor 
and  material  were  furnished  were  constructr 
ed  by  one  Burkey  on  Corey's  real  estate, 
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respondent  doing  the  work  and  fnndshlng  the 
material  for  Burkey.  The  lien  is  claimed  un- 
der section  6  of  the  act  of  1889,  on  the  ground 
that  Corey  had  knowledge  that  the  work  was 
being  done  and  material  furnished,  and  failed 
to  give  the  notice  required  by  that  section. 
At  the  trial  the  chief  contention  of  fact  was 
as  to  whether  Corey  had  such  knowledge  or 
notice,  so  as  to  make  it  hla  duty  to  give  the 
notice  so  required.  He  was  a  nonresident, 
and  there  Is  no  suggestion  In  the  evidence 
that  he  had  personal  knowledge  or  personal 
notice  of  It  tlU  after  all  the  work  was  done, 
and  the  materials  had  been  famished.  One 
Fairbanks,  assuming  to  act  as  his  agent,  ex- 
ecuted In  his  name,  April  1,  1890,  a  written 
contract  to  convey  the  real  estate  to  Burkey; 
and  there  Is  evidence  that  between  Fairbanks 
and  Burkey  it  was  understood  at  the  time 
that  the  latter  would  build  on  it  It  is  not 
shown  that  Corey  knew  of  this  understand- 
ing. It  may  be  assumed  that  Qie  notice  to 
Fairbanks  was  sufficient,  provided  he  was  the 
agent  of  Corey,  with  such  authority  that  his 
knowledge  that  the  work  was  being  done 
wonld  be,  under  the  section  referred  to,  the 
knowledge  of  the  latter.  The  evidence  indi- 
cates that  he  was  authorized  to  place  the  real 
estate  in  the  hands  of  agents  to  sell  it.  It 
mli^t  be  possiUe,  on  the  evidence,  to  sustain 
a  finding  that  he  had  authority  to  sell  it  him- 
self. That  is  the  utmost  that  the  evidence 
suggests  as  to  ills  authority  In  respect  to  the 
real  estate  prior  to  January,  1891.  At  that 
time,  being  Informed  that  parties  had  "squat- 
ted" on  the  real  estate,  Corey  wrote  to  Fair- 
banks that,  as  he  knew  no  one  in  St  Paul,  he 
should  rely  on  hjm  to  oare  tor  it,  or  employ 
'some  competent  man  to  do  It  Such  a  re- 
quest, with  each  a  purpose  In  -view,  ml^t 
gXrB  the  agent  sofficient  authority,  ao  fbut 
his  knowledge  would  be  the  knowIedRC  of  his 
principal,  under  section  Ek  But  that  was  after 
the  transactiona  herein  InvolTed.  As  that 
section  is  iBonsttned  by  this  court,  knoiriedge 
by  the  owner,  and  failure  to  aerve  notice,  la 
evidence  of  bis  consent  that  his  land  be 
charged  with  the  dalmsafpwsrais  dung  work 
OF  furnishing  material  In  constructing  a 
building  upon  it  Wheaton  t.  Bvtg,  (Minn.) 
B2  N.  W.  Sep.  920.  To  make  knowledge  of 
an  agient  equlvaloit  to  knowledge  of  ttie  own- 
er, his  anthorltr  moat  be  such  that  be  could 
bind  his  principal  by  consenting  to  so  cAiarge 
the  land.  An  agent  merdy  to  sell  has  no 
such  authority.  In  a  memorandum  filed,  upon 
denying  the  motloD  for  a  new  trial,  tfaeeonrt 
below  appears  to  tldnk  that  CTldenoe  of  the 
requisite  authori^  in  Fairbanks  Is  fonnd  In  a 
letter  fnnn  Corey  to  Mr.  Do^  nnd»  data  of 
March  2T,  1S01.  Mr.  Doty  had  witttmi  to 
him,  "April  1,  18B0,  yon  stdd  1?  your  attor^ 
n«y,  Joseph  W.  Falitanks,  to  Nels  Batkey," 
tUa  real  estate,  stating  that  Boikcv  partly 
erected  four  buUdlngs  on  It,  and  paid  the 
laborers  nothing,  and  asking  bow  much.  Id 
cadk,  he  will  take  for  the  lots,  sdbjeet  to  the 
Uens.  In  answer  to  thii^  Corey  wrota:  '*Dt. 


J.  W.  Fairbanks  still  has  diarge  of  all  my 
real  estate  in  St.  Paul,  and  I  wlU  forward 
your  note,  and  ask  him  to  reply  to  It"  The 
court  below  constmod  this  as  an  admission  of 
Fairbanks'  authority  back  to  April  1,  1890. 
and  so  far  the  court  was  correct  But  what 
authorily  is  thus  admitted?  Clearly,  only  the 
authority  indicated  in  Doty's  letter,  to  wit, 
authority  to  sell  the  real  estate.  The  evi- 
dence was  entirely  insufficient  to  show  Fair- 
banks' authority  such  that  his  knowledge 
could  be  held  the  knowledge  of  Oorey. 
Order  i"evei*sed. 

VJLSDEBSXmau,  jr.,  absent 


8TBBBINS  T.  HAIX. 
(Supreme  Court  of  MInnMota.  April  27.  UBB.) 

AS->l-Hl^tT— PLUDIKO  AKD  PuOOF. 

Judgment  affirmed. 

Appeal  from  district  court,  Dodge  county. 

Action  by  Leroy  Stebblns  against  Oniaa 
HoU  on  account  There  was  judgment  in 
favor  of  plaintiff,  and  defendant  appeals. 
Affirmed. 

S.  T.  Uttleton,  for  appdlant  Wbeelodc 
&  Sperry,  fbr  reqwodent 

MITCHELIi,  J.  The  original  aoconnt  9t 
plaintiff  against  defendant  amonnted.^  ac- 
cording to  the  evideaae,  to  flTfkSS,  and  ac- 
cording to  defendants  answer  to  $108.29,— 
a  difference  of  leas  than  ^  The  only  de- 
fenses attempted  to  be  aet  up  In  defendant's 
answer  w«re— First,  that  the  parties  had  an 
accounting  and  settlement  In  December. 
1891,  in  whldi  tbey  agreed  on  the  balance 
due  plaintiff;  second,  that  subsequently  to 
stub  settlement  the  plaintiff  became  Indebt- 
ed to  defendant  in  certain  sums  for  eating 
for  and  feeding  some  cows,  ^w  Hie  evi- 
dence offered  by  defendant  and  roled  oat 
by  the  Justice,  that  plaintiff  had  bought  of 
defendant  some  cattle,  the  purchase  price  ftf 
which  was  to  be  credited  on  accoont,  conld 
hare  tended  to  prove  the  allocations  of  the 
answer.  It  Is  rather  difficult  to  onderstaod. 
Certainly,  without  some  explanation  to  the 
court,  the  nuteriollty  of  the  evidence  Of  It 
had  any)  would  not  be  apparent,  and  Us  ex- 
clusion under  the  (Urcumstnnces  constltaten 
no  error.  Judgment  affirmed. 

TANDERBURQH,  J.,  absent,  took  no  put. 


DBEWB  et  sL      ANK  BIVBR  LOGOINO  Oa 

(Supreme  Court  of  Minnesota.   Kay  8, 1888:) 
Saiji— BRaA.OH  or  Warkaxtt— SvtMMoa  —  Iji^ 

BTBDCriOM. 

1.  Held,  In  an  action  to  recover  damages  for  a 
breach  of  warranty  in  the  sale  of  certain  gr^a, 
that  the  verdict  of  tbe  Jury  In  plidntlfltf  fiivor  was 
samorted  by  tbe  evidence. 

fl»  Aollngs  of  tiM  trial  oourk  whas  noelviaf 
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teBtimony,  and  wbn  <durgliig  tk*  jazy«  rvrtewed 
utd  ditpoied  of. 

(SfUabiu  hy  the  Court) 

Appeal  from  district  coast,  WaaUsgtM 
county;  YmUston,  Judge. 

ActliHi  by  Albert  Drews  and  H«nnaii 
Drews  against  tbe  Ann  Rlrer  Logginc  Com- 
pany for  a  breach  ot  warranty.  Plalntlffa 
had  Jndcment,  and,  from  an  ordor  doijlng  a 
new  trial,  defendant  appeals.  Affirmed. 

Clapp  &  Macartney,  for  appelant.  Searles 
A  Gall,  for  respondents. 

COLLINS,  /.  Action  to  recover  dnmogee 
for  a  breach  ot  warranty  fai  the  sale  of  a 
qnantllT  of  rye.  The  plaintiffs  had  a  verdict, 
and  tbe  appeal  Is  from  an  order  denying  <to- 
fendant'B  motion  for  a  new  trial.  It  Is 
claimed  Ify  oomwd  for  appellant  corporation 
that  the  verdict  was  not  Justlfled  by  the  ert 
d«Dce;  that  the  court  erred  In  one  of  tta 
ndlngs  when  reeeMng  testimony  in  plain- 
title'  bdkalf.  and  again  erred  when  rcfoslng 
to  charge  the  Jury  as  reqoested. 

1.  There  was  competent  evid^ce  produced 
upon  the  trial  reasonably  tending  to  sustain 
the  verdict,  and  It  cannot  be  disturbed.  Such 
is  our  conduslon,  after  a  careful  examination 
of  the  testlnuHiy,  as  certlfled  ap  team  llie 
trial  court 

2.  One  of  the  plalntlfte  was  permitted  to 
testify,  ovor  deteadant* s  objection,  as  to  what 
had  been  said  to  him  by  Davis,  a  bookkeeper 
in  defoidant'B  office.  Wh^  fibla  plaintiff 
learned  tltat  the  lye  was  not  as  warranted, 
8ev«al  days  after  It  had  been  delivered  by 
dtfendant  and  had  been  slilpped  to  maAe^ 
be  called  at  the  office  to  see  defendants 
manager,  McKusl<d:;  from  whom  he  purdias- 
ed  the  same.  McKuaick  was  not  In,  where- 
upon plaintiff  stated  to  Davis  the  damaged 
condlOon  of  the  grain,  and  Oiat,  unless  han- 
dled and  removed  from  the  cars  at  once,  it 
would  lose  value.  The  latter  replied,  accord- 
ing to  the  wltBcas,  '*I  would  do  tlie  best,  the 
same  as  it  was  your  own.**  Wlttiont  dlMniss- 
Ing  the  daim  of  respondents'  counsel  that, 
from  the  testimony,  it  deariy  appeared  that 
Davis  had  full  authori^  to  act  for  and  bind 
defendant  we  must  say  tiiat  this  testimony 
was  of  no  consequence,  and  could  bave  had 
no  bearing  on  the  IssuM,  which  were— First, 
vaa  the  grain  warranted  by  defendant?  and, 
second.  If  BO,  did  it  com{dy  with  tbe  war- 
ranty? TbB  defendant's  KabUlty  as  for 
breach  of  warrant  was  fixed  long  before 
this  eoBversatloB,  and  we  foil  to  see  in  what 
way  the  testimony  reedved  <»onld  have  in- 
fluenced the  verdict 

S.  Tbe  rye  was  ndsed  upon  a  farm  near 
13ie  vlUi^  of  Branson,  and  the  trade  was 
made  at  Stniiniter,  several  miles  ^stant 
The  rye  was  then  on  the  farm,  but,  accord- 
ing to  flw  pleadings  and  piuot  was  to  be 
delivered  to  plaintiffs  free  on  board  cars  at 
Bronson  railway  station.  The  substance  of 
the  instruction  to  the  Jury,  requested  by  de- 
fendant's oDunsd  and  refused  by  the  court. 


was  that  if  the  gmln  was  as  represented 
when  tb.6  trade  was  made  at  Stillwater,  the 
warranty  was  satisfied,  notwiUutandlng  it 
wee  to  be  d^vered  on  board  ihe  cars  at 
tbe  station;  and  If  it  deteriorated  in  vahie  be- 
fore delivery,  without  fault  on  defendant's 
part,  the  loss  would  fail  upon  plaintiffs.  As 
before  stated,  the  contract  was  to  sell  and 
deIfT(>r  on  board  the  cant  at  Bronson  station, 
and  ^e  transaction  at  Stillwater  amounted 
to  nothing  more  than  an  executory  agree- 
ment for  sale  and  delivery.  An  agreemoit 
no  matter  when  or  where  mode,  to  sell  and 
deUver  good,  sound  rye  tree  on  board  cars 
at  a  railway  station,  is  not  performed  in  any 
of  its  parts  until  good,  sound  rye  is  ddtrav 
ed  on  the  cars.  Order  affirmed. 

VANDBRBDBGH,  X,  did  net  sit. 


CXXTTBXLL  T.  CXTIZKNB*  SAT.  BAKE  OF  BB- 
TROET  staL 
(Supfama  Court  of  Hlnnssote.  May8,I8es.) 

Rncmiiiro  AssiomnTr  ron  BsmniT  or  Cssdit- 
0X8— FitaAniMs. 
AMnmlDg,  without  deciding,  that  uoder  some 
drcumatances,  sod  Id  an  Bciioc  brought  for  that 
purpoae  against  the  beneficiaries  of  the  trust,  a 
deed  of  assignment  for  the  benefit  of  creditors 
may  be  corrected  and  Tinned,  on  th«  gronnd  of 
mutuality  of  mistake,  bo  as  to  oonform  to  the  in- 
tentions of  the  Immolate  parties  thereto,  such 
correction  and  reformation  oannot  be  had  if  it  ap- 
pears tKat  thebenefloiarlQs  may  have  lost  valuaUe 
rights,  and  will  not,  be  placed  Gi  statu  ^no  in  oaas 
the  letlef  demanded  la  granted. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  ooim- 
ty;  SmiHi,  Judge. 

Action  by  O.  VI.  Oottrell  against  the  (Htl- 
aens'  Savlnsi  Bank  of  Detroit  and  oOiers 
to  amend  and  reform  a  deed  of  assignment 
for  the  benefit  of  creditors.  From  an  order 
aostainlng  a  general  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

O.  L.  Jelley,  for  appellant  Oarman  N. 
Smith,  (A.  H.  Hall,  of  couns^.)  for  respond- 
ents. 

00LUN8,J.  This  appealisfrom  an  order 
sustaining  a  general  demurrer  to  the  eon- 
plalnt  TbB  deed  of  aaslgmnait  Involved  is 
that  eemddered  in  Bfackellar  v.  PUlsbary,  48 
Minn.  886,  BL  N.  W.  Bep.  222,  this  oourt 
there  holding  that  the  Instrumait  could  not 
be  amended  and  reformed  on  the  ex  parte  ap- 
plication of  the  BsalgnoT  and  assignee  to  the 
district  court  so  as  to  conform  in  Its  provi* 
sions  to  their  allied  intention,  when  the 
trust  was  created  by  the  one,  and  accepted 
by  the  other.  This  plaintiff  Is  tbe  assignor, 
Oottrell,  while  the  d^endsnts  are  the  a»- 
slgnee,  Bootti,  and,  it  Is  alleged,  all  of  Oot> 
trell's  credltoim.  The  effort  is  now  being 
made,  fcy  means  of  this  action,— as  it  was 
upon  tbe  ex  parte  application  before  men- 
ttoodedr- to  amend  and  reform  the  deed  by 
Inserting  a  clause  requiring  all  eredltora  to 
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fUc  releases  of  their  clolmB  In  order  to  par- 
ticipate In  dividends,  thns  to  convert  a  com- 
mon-law assignment  for  the  benefit  of  cred- 
itors, 03  regrulated  by  Gen.  Laws  1876,  c  44, 
Into  an  assignment  under  the  insolyency  act, 
(Gen.  Laws  ISSl,  c.  14S,)  aa  amended.  From 
the  complaint  It  appears  that  the  aaaignment 
was  made,  and  the  assignee  had  entered  up- 
on the  discharge  of  his  duties,  more  than 
2%  years  prior  to  the  bringing  of  this  ac- 
tion. It  Is  alleged  that  It  was  the  Intention 
and  agreement  of  the  plaintiff  astignor  to 
make,  and  the  Intention  and  agreement  of 
the  defendant  assignee  to  accept,  a  deed  of  as- 
signment of  all  of  plalntlfTs  property  not  ex- 
empt from  execution  for  the  benefit  ctf  all  of 
nls  bona  fide  creditors  who  would  file  releaves 
of  their  claims  against  him,  as  provided  by 
chapter  148,  supra,  and  amendments  thereto; 
that  the  deed  was  made  by  plaintiff,  and  ac- 
cepted by  the  wslgnee  defendant.  In  thebell^ 
that  It  contained  a  clause  requiring  the  filing 
of  such  releases  as  a  condition  to  participation 
In  its  benefits,  and  that  the  clause  was  ac- 
cidentally, and  through  mistake,  omitted  from 
the  deed.  The  mistake  Is  shown  to  have 
been  mutual  <ni  the  part  of  the  assignor  and 
assignee.  All  of  the  credltora  named  as  de- . 
fendnnts,  save  one,  had  filed  their  claims 
with  the  asdgnee,  and  were  demanding  a 
dlatilbntion  of  the  assets  In  Ua  handsr-abont 
$10,000  In  money,— before  this  action  was 
commenced. 

Counsel  for  appellant  insists  upon  treating 
the  deed  of  aa^gnment,  for  the  purposes  of 
reformation,  on  the  ground  of  mutuality  of 
mistake,  as  If  It  were  an.ordlnary  conveyance 
of  real  property.  Taking  him  upon  his  own 
ground,  and  avoiding  any  ezpresdon  of  opin- 
ion as  to  whether  the  mistake  can  be  re- 
garded as  mutual.  It  havli^  been  made  by 
the  assignor  and  assignee  solely,  or  whether, 
under  any  circumstances,  a  deed  of  assign- 
ment may  be  corrected  so  as  to  conform  to 
the  Intention  of  the  immediate  parties  there- 
to, It  Is  apparent  that,  to  obtain  a  decree  cor- 
recting and  reforming  the  one  now  under 
consideration.  It  sboidd  be  sbown  that  the 
beneficiaries  of  the  trust  can  be  placed  In 
statn  quo,  or  at  least  that  Oielr  rights  wUl 
not  be  serlonsly  affected.  In  case  of  Its  reform 
matlon.  If  Uils  does  not  appear,  ttifl  tetiet 
sought  for  should  be  denied.  The  deed  had 
been  executed,  and  the  assignee  bad  been 
discharging  his  duties  more  than  80  months, 
whon  this  salt  was  commenced.  Rights 
which  belonged  to  the  creditors  at  the  In- 
ception of  tbe  trust  proceedings  bare  long 
ago  been  lost  to  them.  All  of  the  acts  of 
the  asdgnee  have  been  perf  omud  nnda',  and 
gOTcmed  by.  the  law  pertaining  to  an  assign- 
ment at  common  law.  as  sutii  assIgnrnMit 
has  been  regulated  by  the  statute  of  1876. 
ValuaUe  powors  and  privileges  ooatered  up- 
on an  assignee  by  the  Insolv^cy  act  of  1881, 
to  be  freOly  nsed  tor  the  benefit  ttf  oredltots, 
sre  now  gone,  and  it  was  one  ai  thesa— the 
rl^t  to  attadc  the  validity  ot  a  sale  of  prop- 


erty by  the  asdgnor  In  eontemplatliHi  of 
Insolvency,  and  with  a  view  of  giving  a  for- 
bidden preference  to  one  of  his  creditors — 
which  the  assignee  unsuccessfully  attempted 
to  assert  In  the  Mackellar  Case.  His  ril^t 
or  power  to  maintain  that  action  on  one  of 
the  grounds  chosen  was  denied  because  he 
was  not  an  assignee  under  the  statute  last  re- 
ferred to.  The  creditors  who  have  filed  their 
claims  have  done  so  under  the  assumption 
that  the  assignm^t  was  one  at  commcoi 
law,  as  modified  and  regulated  by  the  act  of 
1876;  and, .  while  It  Is  not  alleged  In  ttie 
complaint,  It  Is  fairly  inferable  ther^rom 
tiiat  the  assignee  has  reduced  the  entire  es- 
tate to  cash,  and  has  executed  the  trust,  ex- 
c^t  as  to  a  distribution  of  the  mon^  among 
those  who  have  shown  themsdves  entitled 
to  it  The  interested  parties— tiie  beneficia- 
ries vt  the  trust— have  r^ied  upon  the  as- 
signment as  made,  and  could  not  assume  or 
be  restored  to  HuSt  original  status.  For  this, 
if  for  no  4ther  reason,  the  deed  sboold  not 
be  corrected  or  r^ormed.  Not  oould  the  deed 
of  assignment  be  treated  as  a  pleading  In  a 
dvil  action,  and  amended  by  motion. 
Order  aflirmed. 

TAMDBKBUBGH,  J.,  absent,  took  no  part. 


DOUGLAS  et  aL  v.  HE  RMS  at  at 

(Supreme  Court  of  MlDuesota.  May  8.  ISBS.') 

LiJtDLOKO  AKD  Te[fi.NT— FOBFBITUBI  Or  LSABE — 

Waiver. 

1.  The  conditions  found  tn  a  certain  lease  of  real 
property,  respeoUng  the  right  of  the  landlord,  at 
his  election,  to  declare  the  tame  tamiinated,  the 
leasehold  interest  forfeited,  and  to  malatahi  an 
action  to  enter  upon  and  take  pOBsesalon  of  the 
premlBes,  considered  and  construed. 

3.  Helii,  upon  aucli  conBtruction,  that  the  land- 
lord bad  not  waived  or  lost  his  right  to  elect  to  re- 
cover possession  as  for  DOnpaytnent  of  rent  by 
forbearing  to  oolleot  the  rent  promptly  as  Ik  be- 
came due,  thus  allowing  the  tenant  to  bsiMtaislIy 
be  in  default,  or  by  paying  taxes  npcn  the  prank, 
ises  which  should  have  been  paid  ny  dia  tenant 
OS  provided  in  the  lease. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Hennepin  coun- 
ty; Hooker,  Judge. 

Action  by  Louisa  B.  Douglas  and  oth«a 
against  Charles  F,  Herms  and  others.  Plain- 
tiffs had  Judgment,  and.  from  an  order  de- 
nying a  new  trial,  defendants  appeal.  Af- 
firmed. 

Ankeny  &  Irwin,  tor  appdlanti.  Geou  P. 
Douglas,  for  ruvondents. 

OOLUNS,  X  PlamtUb,  being  the  ownen 
ot  vacant  dty  prt^rty.  leased  flie  same.  In 
188^  to  defendant  Herms  for  a  long  term 
yean.  The  latter  was  to  pay  the  st^olated 
rcmt  quarterly.  In  advance,  and  was  also  to 
pay  all  taxes  which  might  be  assessBd  or 
levied  thereon.  He  erected  a  mbatantlal 
building  np<m  the  property.  On  S^temtior 
2.  1S82.  btSng  insolvent,  be  eaaented  a  dssA 
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of  iurignxncait  for  t3w  beneflt  of  bla  cred- 
Itoxi.  ttterelv  conreyliiff  hbi  leasehold  Inter- 
est and  all  oQnex  rl^te  In  and  to  tlie  prem- 
ises to  defendant  Heckreoli,  who  still  re- 
mains file  asrignee  under  the  InsolTenor  laws 
of  this  state.  The  other  defendants  herein 
are  tenants  In  posscsolon  under  leases  made 
hy  BermB  pxlor  to  Ids  assignment  It  ap- 
pears that,  for  some  years  before  the  aaslsn- 
ment.  deftnlt  had  twen  made  In  the  qoar- 
tesHy  payments  of  rent,  so  that  V2,700,  exclu- 
slTo  of  Interest,  was  then  da&  Tba  tenant 
had  also  neglected  to  pay  taxes  which  on 
fiiay  30,  1801,  amounted  to  f831,  and  this 
sum  plalntllEi  paid  to  tba  proper  antborttlea 
on  that  day.  From  time  to  time  during  tbe 
pnlod  of  default,  partial  payments  had  been 
made  by  the  tenant,  and  accepted  by  plaln- 
ttfla,  but  at  no  time  had  fh»  rent  been  paid 
In  fall,  altiunigh  often  demanded.  Hie  prea- 
ent  action  was  brou^t  betora  a  Justice  of 
the  peace  under  the  forcible  entry  and  un- 
lawful detainer  act;  (Oen.  8t  1978,  c.  8ft, 
I  11.)  and  from  hla  dedsUm  an  appeal  was 
taken  to  the  district  court,  In  which  jodg^ 
ment  of  restltutUm  was  ordered.  This  ap> 
peal  Is  tnm  an  orda  refuring  defendants  a 
new  trial 

The  result  hue  must  be  made  to  turn  up<m 
our  construction  of  a  portion  of  the  lease. 
It  was  therein  provided  tiiat  If  d^ult 
Aould  be  made  by  the  t^iant  In  his  pay- 
ments of  rent  and  taxes  at  all  times  and  In 
ttie  manner  spedfled,  the  landlords  shotild 
liaT«  the  option  and  dectl<m  to  declare  the 
lease  terminated  absolutely,  and  all  of  the 
taunt's  rights  and  Interest  ttierennder,  and 
all  of  his  rights  and  Interest  In  and  to  all 
buildings  and  improvements  npon  the  prem- 
ises, forever  ended  and  forfeited,  and  should 
also  have  full  ri^t  and  power  to  enter  into 
and  upon,  and  to  take  possession  of,  the 
premises.  Including  all  of  said  buildings  and 
Imptovements;  or,  at  the  Section  of  said 
landlords,  they  could  pay  the  taxes,  Instead 
of  dedariiv  the  lease  fbrfeited;  and  In  either 
case  tbe  amount  of  all  rente  in  arrears,  and 
the  amount  of  all  taxes  paid,  should  become 
a  Uen  on  the  leasdtold  estate,  and  on  all 
tKdldlngs  and  Improvements,  prior  and  inra- 
motmt  to  all  other  Itens  or  claims  of  every 
nature,  which  prior  and  paramount  lien 
mi^t  be  foreclosed  In  the  same  manner  as 
a  mortgage  npon  real  property.  Counsel  for 
appellants  do  not  claim  that,  If  the  condi- 
tions first  mentioned  with  respect  to  the 
forfdture  of  the  tenant's  righte  and  Inter- 
ests In  case  of  default  stood  alone  in  the 
lease,  this  action  would  not  be  maintalna- 
Ue;  but  their  position  is  tliat,  having  been 
Indulgent  to  the  tenant  during  Qie  period  of 
four  years  next  preceding  his  assignment,  al- 
lowuig  him  to  d^ault  haUtually  in  his  quar- 
terly payments  of  rent,  and,  further,  by  hav- 
ing paid  taxes  In  the  year  1891  which  the 
tmant  should  have  paid,  they  have  aban- 
doned th^  right  to  declare  a  forfeiture,  and 
to  take  possession  of  the  entire  premises. 


and  have  diosen  and  elected  to  ztiy  solely 
upon  their  Uen,  and  the  power  and  author- 
ity conferred  to  foredose  tbe  same  aa  a  reat 
estate  mortgage.  The  contention  is  that  there 
are  two  distinct  and  indepoident  remedies 
In  case  (rf  default  provided  for  In  ttio  lees^ 
one  of  whldi  has  been  selected,  and  that  by 
ttila  sdection  the  landlovds  have  lost  the 
ili^t  to  snmnuuUy  dlBposacss  the  defendants 
imder  the  provisions  of  section  11,  supra. 
It  Is  true  idiat  when  the  first  deftiult  oo- 
onired,  in  1888*  probably,  theae  plaintUb 
could  have  exercised  their  rights,  and  arbi- 
trarily ejected  Herms  and  his  tenants  from 
the  property.  They  seem  to  have  been  len- 
ient, and  to  have  accepted  partial  payments 
when  not  required  so  to  do.  In  Hay,  1881, 
finding  a  large  sum  due  for  taxea  which 
should  have  been  paid  by  the  tenant,  they 
were  again  forbearing,  and,  paying  the 
amount,  refrained  from  exendsing  the  ri^t 
oC  fOrfdtnra.  It  may  be  poaaible  thaX,  as  to 
past  deAiults  In  paymoit  ta  both  rasti  and 
taxea,  a  strict  constmotlQn  of  ttie  twma  of 
the  lease  would  require  us  to  hold  that  by 
means  of  this  payment  of  taxes  the  land- 
lords elected  to  r^  soldy  upon  their  Uen. 
and  waived  and  lost  the  right  to  recover 
possession.  But,  If  this  be  so,  the  bare  fact 
that  subsequoit^  to  tbe  paymmt  ot  taxes 
the  tenant  was  permitted  to  repeatedly  de- 
fault, and  the  landlords  frequently  accepted 
partial  paymente,  aa  for  rent,  cannot  be  glv- 
ea  the  same  effect,  any  more  than  If,  at  the 
ttane  the  taxes  were  paid,  the  tenant  had 
met  all  of  his  obligations  under  the  lease, 
and  had  liquidated  all  past  Indebtedness.  The 
dectl<m,  if  it  was  made  ao  as  to  derive 
these  plaintUEi  of  the  remedy  they  are  now 
pursuing,  of  which  we  have  doubt,  cannot 
be  regarded  aa  an  election  for  the  future, 
any  more  than  the  acceptance  of  rent  &om 
m<mth  to  month,  and  while  a  tenant  Is  in  de- 
fiiult  in  the  perftmnanoe  at  some  of  the  ocm- 
dlli<ms  ot  a  lease,  vrQl  be  hdd  to  have  re- 
lieved him  from  the  duty  of  performance  In 
the  futur&  See  Ghick  v.  Blkan.  86  Ifinn. 
80.  30  N.  W.  Rep.  446.  According  to  the  oon- 
dttlons  ot  the  lease  bd^ore  mentioned,  the 
plalntH^  had  a  prior  and  paramoimt  Uen 
for  r«it  In  arrears  at  all  timee^  whldi  they 
could.  If  they  chose,  foreclose  as  a  mortgage 
upon  land.  They  were  also  authorized  to 
pt^  delinquent  and  impald  taxes,  and  the 
amount  of  the  same  was  a  Uen  of  the  same 
general  character.  But  certainly,  as  to  rents 
which  became  due  after  the  plaintiffs  paid 
the  tsKes,  there  Is  nothing  which  evldeur 
ces  an  Intent  to  rely  sol^  upon  their 
Uen.  That  they  were  indulgent  and  aooom- 
modatlng,  allowing  the  default  to  oontlnn^ 
and  the  amounte  due  to  steadily  Increase, 
simply  failing  to  put  the  tenant  out,  cannot 
be  regarded  as  proof  of  their  deotlon  to 
waive  the  right  to  declare  a  forf^tnre  or  to 
take  poeseeslon,  as  provided  for  In  the  leasfc 
A  lessor  of  real  property  win  not  be  es- 
topped to  dalm  th»  right  to  possesion  of 
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Uie  premtsea  for  nonpayBaeut  of  rent  simply 
because  b«  permits  default  to  be  made,  and 
to  oontluue,  as  to  suoh  paymenta. 
Order  affirmed. 

yAia>£lBBUBGH.  J.,  Old  not  A. 


ERAVSB  at  iL  T.  THOMAS  et  aL 

^preme  Court  of  Minnesota.   May  8, 1893.) 

Fl.BAJ)IlTQB— BOTICIEKCT  OT  AKBWSB. 

A  certain  part  of  defendants*  answer  asaoi- 
ined,  and  held  not  to  constitute  a  defense  or  oonn- 
terelalm  to  the  oanse  of  action  set  forth  in  the  com- 
plaint to  which  it  referred. 

(Srllabns  by  the  Gonrt) 

Appeal  fEom  di^ct  court.  St  Louis  ooou- 
ty;  Ensign,  Judse. 

Action  tqr  Charles  A.  Sraose  and  others, 
oomposinc  the  firm  of  the  Fond  dn  Lac 
Brownatoue  Compcjiy,  against  Morris 
Thomas  and  others,  under  the  firm  name  of 
Thomas  &  Sheridan,  to  recover  a  balance 
doe  on  aocoont.  From  an  order  snatalning  a 
dmnnrrer  to  a  poiHon  of  the  answer,  defend- 
ants aiM^eaL  Affirmed. 

Wm.  B.  Phelps,  for  appdlants.  James 
Spencer,  for  respondents. 

COLLINS,  J.  Ajctlon  to  recover  a  balance 
said  to  be  due  to  plain  tiffs  on  account  of 
curbing  and  cut  stone  sold  and  delivered  to 
defendants.  Four  causes  of  action  were  set 
out  In  the  complaint,  the  second  referring  to 
curbing  stone  only.  The  answer  alleged  the 
making  of  a  contract  between  defendants 
and  the  proper  authorities  of  the  dty  of 
Duluth,  whereby  the  former  agreed  to  do 
certain  street  work,  in  accordance  with  plans 
and  speclflcalions  prepared  by  the  city  en- 
gineer, and  that  thereafter  plaintiffs  and  de- 
fendants entered  into  a  wiltten  contract, 
made  a  part  of  the  answer,  under  which  the 
latter  were  to  furnish  necessary  curbing 
stone  for  the  street  work,  according  to  such 
plans  and  E^^eclfications,  to  be  delivered  free 
on  board  cars  at  the  quarry,  to  be  shipped  as 
directed  by  defendants,  and  to  be  paid  for 
at  a  stipiilated  price  per  lineal  foot.  There 
was  also  a  clause  in  the  contract  that  all  of 
the  stone  was  to  be  delivered  by  the  let  day 
of  the  following  August  A  part  of  the  an- 
swer was  devoted  to  the  second  cause  of 
action,  and  this  part  was  demurred  Ju)  on 
the  ground  that  neltbw  a  defense  nor  a 
counterclaim  to  said  second  cause  of  action 
was  set  forth  therein. 

We  pass  by  the  first  paragraph  of  that 
portion  of  the  pleading  covered  by  the  demur- 
rer with  tbe  remark  that  thue  was  no  ap- 
parent connection  between  the  carblng  men- 
tioned In  plain  ttfTs'  second  cause  of  action, 
tax  wUch  they  woo  endeavoring  to  recover 
tbe  oontmct  price,  and  the  defeetiva  cubtnff 


referred  to  as  having  been  refused  and  re- 
jected by  defendants.  It  was  not  alleged 
that  It  was  a  part  of  the  curbing  on  whicli 
the  second,  or  any  other,  cause  of  action  was 
founded.  The  paragraphs  In  the  answer  Im- 
mediately following  the  drat,  In  respect  to 
the  Increased  wages  of  laborers  daring  the 
latter  part  of  October  and  during  the  ctonth 
of  November,  in  reference  to  the  shortening 
of  hours  constituting  a  day's  work  in  the 
month  last  named,  and  the  hindrance  and 
delay  of  the  work,  may  be  disposed  of  bj 
saying  that,  even  if  the  defendants  conld 
counterclaim  and  recover  by  reason  of  these 
matters.  It  is  nowhere  avenged  that  th^ 
directed  the  plalntllls  when  to  deUver  the 
stone  on  the  can,  or  when  to  ship  the  same, 
or  that  the  stone  was  not  delivered  and  ship- 
ped precisely  as  ordered  by  defendants;  nor 
Is  there  an  averment  that  all  was  not  deliver- 
ed by  August  Ist,  as  provided  iot  in  the  con- 
tract In  many  ways  these  allegatloos  were 
defective  end  demurrable. 

By  bringing  forward  a  portion  of  the  an- 
swer, so  that  it  may  do  daty  in  connection 
with  the  defense  and  oounterdaim  In  Ques- 
Uon.  it  appears  that,  according  to  the  plans 
and  specifications  furnished  by  the  dty  en- 
gineer, each  stone  was  to  be  dressed  smooth 
and  even  on  top;  the  face  of  each  was  to  be 
dressed  smooth  anil  even  to  the  depth  of  ten 
Inches  below  the  top;  the  bade  of  each  was 
to  be  thus  dressed  to  the  depth  of  six  Indies; 
the  ends  were  to  "be  dressed  smooth,  so  as  to 
make  dose  Johits  through  the  toU  thidcneea 
of  the  stone,  for  a  distonoe  of  not  learn  than 
ten  inches  down  from  the  top.  and  all  joints 
to  be  made  dose-fitting."  Referring  to  ttiea* 
requirements,  the  answer  stated  that  "the 
curbing  was  not  In  accordance  with  the  plans 
and  spedficationB,  In  that  they  were  not 
dressed  smooth,  so  as  to  make  dose  Joints, 
and  the  same  could  not  be  made  dose-fit- 
ting." Conceding  that  it  wotdd  be  possible 
to  discover,  from  the  balance  of  the  allega- 
tion. In  what  manner,  and  to  what  extent 
defendants  were  lujured  and  damaged  by 
reason  of  Hkt  defects  motioned,— and  of  this 
we  have  doubt— It  la  obvious  that  It  did 
not  appear  from  the  pleading  that  the  ends 
of  the  stones  were  not  dressed  smooth,  sn  as 
to  make  close  Joints  through  the  fall  tbitk- 
ness  of  the  sttme  "for  a  distance  of  not  leas 
than  ten  Inches  down  from  the  top.  and  all 
Jdnts  made  dose-flttlng."  This  was  all  that 
was  required  by  the  plans  and  speclflcatlons, 
and  that  part  of  the  answer  In  whldi  an  at> 
tempt  was  made  to  set  forth  noBeamplinnce 
with  the  same  failed  to  contain  an  allegatlea 
that  the  wis  of  the  stone  wm  not  dressed 
smooth  to  the  depth  at  ten  Inches  from  the 
top,  so  as  to  moke  dose  Jolnta.  Bdow  this 
space  of  ten  Indies,  dose-flttiBg  Joints  mn 
not  required.  As  appeUants'  rciTiiiTl  omit  to 
r^er  to,  or  make  any  datan  Car,  tlie  STsr 
meats  in  the  answer  oottceralnc  the  exeett- 
tlon  and  ddlvery  d  a  bond  to  tli«  dtr  to 
restore  and  replace  the  onrt^ng  should  It 


Digitized  by 


Minn.) 


GALLA.QH£&  v.  GEBMANIA  BBEWINQ  00. 


'  U15 


proTe  Imperfect  and  defecfilTe»  we  do  not 
fe^  called  upon  to  discuss  the  lamew 
Order  affirmed. 

VAXDEUBURGH,  J.,  took  no  part  In  tUs 
case. 


AUERICAN  BLDO.  ftLOAN  ASS'Nt. 
STONEMAN  «t  at. 
(Supreme  Court  of  HlBoeBOta.   Kay  9, 1898.) 

iHDHnuTT  AOAnaet  YAXAuocyr  Lnm— Aoncm 
ox  Bom— BvTDayci. 
1.  RuleanltoAtl>M,SBSff«1o*t  Btraiwerstott, 
a  judgnmit  is  evideBoe  00I7  ot  Ita  own  ezlatenoe. 
Bad  not  of  any  of  the  facta  npoo  wbioli  Ita  recoverjr 
was  based. 

9.  AasodatlonT.  Waleea,  (Mtnn.)IBN.W.  Rep. 
SOT,  followed,  to  tbe  efleot  that  if  a  mortgmKee, 
bolding  a  bond  of  mere  indemnity  agaioat  para- 
mouDt  ilena,  baa  forecloaed,  and  old  in  the  mort- 
nged  premlBes  for  the  fall  emoiiDt  of  his  debt,  be 
has  no  ornae  of  aotkm  on  the  bond. 
(B]rtlabna  far  Uie  Court.) 

Appeal  from  district  court,  Henheptu  coun- 
ty;  LocAiren,  Judge. 

Action  on  a  bond  by  ttie  American  Build- 
ing &  Loan  Association  against  OrrlUe  A. 
Stoneman  and  others.  Prom  an  order  sua- 
talnlug  a  demurrer  to  his  answer,  defendant 
H.  B.  Latham  appeals.  Reversed. 

I.  A.  Barnes  and  Savage  &  Purdy,  for  ap- 
pellant a  U.  Cool«y  and  Rea  &  Habachdc, 
for  respondoit. 

MITCHELL,  J.  This  was  on  action  upon 
a  bond  In  all  respects  substantially  the  wm'^ 
as  those  recently  considered  by  this  court  In 
Loan  Co.  V.  Bartsch,  53  N.  W.  Rep.  7G4,  and 
in  Association  v.  Waleen,  Id.  867.  This  aj)-. 
peal  is  from  an  order  Hnstainlng  a  demurrer 
to  flie  answer  of  defendant  Latham,  who 
was  one  of  the  sureties  on  the  bond.  Under 
the  familiar  rule  that  a  demurrer  reaches 
back  to  the  first  defective  pleading,  this  de- 
murrer should  have  been  overruled,  for  the 
reason  that  the  complaint  does  not  state  a 
cause  of  action.  It  has  been  decided,  in  the 
cases  already  dted,  that  a  bond  like  this  is 
merely  one  of  indemnity  against  paramount 
mechanics'  liens.  It  was  therefore  Incum- 
bent on  the  plaintiff  to  allege  facts  showing 
that  there  were  such  liens,  and  that  he  was 
damnified  thereby.  AH  that  the  complaint 
alleges  In  that  respect  Is  that  certain  parties 
filed  statements  of  accoimt.  in  whldi  they 
claimed  such  liens  on  the  premises;  that 
subsequently  one  of  them  brought  an  action 
to  enforce  his  lien,  to  which  the  other  lien 
claimants,  the  mortgagor,  and  this  plaintiff, 
the  mortgagee,  were  made  or  became  parties 
defendants,  and  iu  which  Judgment  waa  duly 
rendered  adjudging  that  such  claimants  had 
liens  on  the  premises  superior  to  the  lien  of 
plniutlff's  mortgage.  But  Latham  was  no 
party  to  that  action,  and  there  is  no  allega- 
tion that  any  notice  was  given  him  of  its 
pendency,  or  that  plaintiff  ever  called  on 
him  to  assume  Its  defense.  The  Judgment 


waa  therefore,  as  to  defendant,  rea  acta  in  tar 
alios,  and  erldenoe  only  of  tb»  fact  ot  Its 
recovery,  and  not  of  tba  Ikots  which  it 

sumes  to  decide. 

2.  The  demurrer  should  have  been  over- 
ruled for  another  reason.  The  answer  con- 
tained several  separate  defenses.  It  la  a 
rule  of  pleading  that  U  a  general  demurrer 
Is  interposed  to  the  whole  of  a  complaint  or 
answer  containing  several  causes  of  action 
or  defenses,  on  the  ground  that  It  does  not 
state  a  cause  of  action  or  defense,  the  demur- 
i-er  must  be  overruled  as  not  well  taken,  if 
any  one  of  the  counts  is  good.  The  answer 
In  this  case  contained  at  least  one  good  de- 
fense. It  la  alleged  that,  intervening  the 
filing  of  the  lien  dalma  and  the  rendition  of 
Judgment  in  the  action  for  their  enforcement, 
the  plaintiff  foreclosed  his  mortgage,  and  bid 
In  the  premises  for  more  than  the  full 
amount  of  the  debt  secured  thereby.  Under 
the  doctilne  of  Association  v.  Waleen.  supra, 
this  satisfied  plaintiff's  claim  in  full,  and 
hence  he  has  not  been  damaged,  and  conse- 
quently has  no  cause  of  action  on  the  bond. 
As  this  question  has  been  so  recently  passed 
on  In  the  case  referred  to,  it  la  unnecessary 
to  discuss  it  again.  It  Is  unnecessary  to 
consider  the  sufficiency  of  any  of  the  other 
defenses  Interposed.  Order  reversed. 

DICKINSON,  J.  I  concur  In  the  result 
on  the  first  groond  stated  in  the  opinion. 

VANDERBURGH,  1.,  absent,  took  no 

part 


aALLAOHER  T.  OBRHANIA  BBBWINO  OO.. 
(BARGBetaL,  Intarrenen.) 
(Supreme  Conrt  otHtnneaote.         9^  18B&) 

Actios  aoaisst  Corporatiow— IsTsavaimoir  wt 

STnOKHOU>BRS — SbT>OiT. 

The  demands  of  stookholdars  indlvidaaUy  oan- 
□ot  be  lDt«rp03ed  as  equitable  set-offs  to  a^uemand 
against  the  corporation,  even  though  the  plaintiff 
is  insolvent.  ' 

(Syllabus  by  the  Conrt)  • 

Appeal  from  district  court,  Hsnne^  coun- 
ty; Pond,  Judge. 

Action  for  the  price  of  goods  sold  and  de- 
livered by  Matthew  Gallagher,  ^ssignee, 
against  the  Germonia  Brewing  Company,  de- 
fendant, and  Jacob  Barge  and  another.  Inter- 
veners. From  an  order  overruling  a  qemur- 
rer  to  the  interveners'  complaint,  plaintiff 
appeals.  Reversed. 

Freeman  P.  Lane  and  William  H.  Brliggs» 
for  appellant  Guthen  t.  McHoj^  tm  re- 
spondent 

MITCHELL,  3,  The  plaintiff,  as  assignee  of 
one  Westphal  under  a  general  assignment  for 
the  benefit  of  creditors,  brought  this  actlm  to 
recover  for  goods  sold  and  delivered  by  his 
assignor  to  the  defendant  corporation.  Barge 
&  Vander  Hor^  intervened,  and  set  up  in 
their  comphUnt  that  they  owned,  and  for 
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nearlj  two  years  had  owned,  (each  one  half,) 
all  the  capital  stock  of  the  defendant,  no 
other  person  bnt  themselves  having  any  In- 
terest in  the  stock  or  property  of  the  corpora- 
tion; that  each  of  them  had  a  valid  and  un- 
satisfied judgment  against  Westphal  upon  a 
cause  of  action  which  accrued  before  the  as- 
dgnm.cnt  to  plalntifr;  that  Westphal  was,  and 
for  over  two  years  had  been,  utterly  Insol- 
vent; and  that  his  estate,  of  which  plaintiff 
Is  the  assignee,  was  so  hopelessly  insolvent 
that  It  was  iiwufflcient  to  pay  even  the  ex- 
penses of  administering  the  assignment.  The 
relief  sought  was  that  their  claims  against 
Westphal  might  be  allowed,  in  equal  amounts, 
as  equitable  set-offs  to  the  claim  of  the  plain- 
tiff against  the  defendant  corporation.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint, the  plaintiff  appeals,  his  contention 
being— First,  that  Barge  &  Vander  Horck  had 
no  such  Interest  In  the  litigation  as  to  entitle 
them  to  intervene;  second,  that  their  claims 
cannot  be  set  off  against  a  claim  against  the 
corporation,  because  a  corporation  Is  a  legal 
entity,  entirely  distinct  from  Its  stot^olders. 
These  two  proportions  amount  really  to  the 
same  thing,  for,  if  Barge  St  Vander  Horck 
cannot  set  off  their  claims  against  that  of 
plaintiff  against  the  corporation,  they  have 
no  such  interest  in  the  subject  of  litigation  aa 
would  entitle  them  to  Intervene;  on  the  other 
hnnd.  If  their  claims  are  proper,  equitable  set- 
offs, their  right  to  intervene  for  the  purpose 
of  setting  them  up  is  very  clear.  The  case  ts 
certainly  a  novel  one,  for  we  doubt  whether 
an  Instance  can  be  found  in  the  books  where 
stockholders  ever  attempted  to  set  up  their 
several  equities  by  way  of  set-off  to  claims 
against  the  corporation.  Of  course,  the  want 
of  a  precedent  is  by  do  means  controlling 
with  courts,  especially  in  administering  equi- 
table reUef;  but  it  would  seem  that,  If  the 
relief  here  asked  was  consistent  with  legal  or 
e^ij^sUe  principles,  some'  case  would  be 
found  wbere  It  had  been  granted.  The  facts 
of  the  present  case  appeal  to  a  natural  sense 
of  Justice]  for  while,  by  fiction  of  law,  a  cor- 
poration Is  a  distinct  entity,  yet  In  reality  it 
ts  an  asaoctatloD  of  persons  who  are  in  fact 
the  benmdal  owners  of  all  the  corporate 
property.;  Hence,  if  interveners  cannot  set 
off  their  claims,  the  practical  result  Is  that 
Westphal's  estate  will  collect  Its  entire  claim 
out  of  vrhat  Is  really  their  property,  while  the 
estate  Is  at  the  same  time  Indebted  to  them 
on  claims  of  greater  amount,  wUch  they  will 
wholly  lose  becatise  of  Westphal's  insolvency; 
but.  as  has  been  often  said,  hard  cases  are 
liable  to  make  bad  law. 

The  right  of  equitable  set-off  Is,  of  course, 
not  derived  from,  or  dependent  upon,  atatute, 
bnt  rests  upon  a  distinctly  equitable  doctrine, 
which  courts  of  equity  have  applied  on  cer- 
tain well-recognized  equitable  grounds,  the 
object  bdng  to  effect  a  clear  equity  and  pre- 
vent Irremediable  injustice;  and  It  may  be 
stated  as  a  general  nile  that,  wheneverneces- 
■ary  to  accomplish  that  end.  the  courts  will 


permit  an  equitable  set-off,  althou^  the 
debts  acomed  in  different  ri^ts;  as.  for  ex- 
ample, by  allowing  a  separate  debt  to  be  aet 
off  against  a  Joint  debt,  or,  converaely,  a. 
Joint  debt  against  a  separate  debt  They 
will  also  disregard  the  nominal  parties  to  the 
record,  and  consider  the  real  parties  In  Int^ 
est;  as,  for  example,  when  the  asdgnor  of  a 
chose  In  action  sues  for  the  benefit  of  the  aa- 
slguee,  or  a  trustee  for  the  benefit  of  tlie  cea- 
tul  que  trust  Hence,  had  the  plalntUTa 
claim  been  a  Joint  one  against  the  Inter- 
ver.  'rs,  there  would  have  been  no  doubt  of 
their  right  to  set  off  their  separate  claims 
against  It,  for  insolvency  is  well  recognized  as 
a  distinct  equitable  ground  for  allowing  sadi 
a  set-off.  But  sacii  a  case  la  not  analogous  to 
the  present  To  allow  the  set-off  here.  It  Is 
necessary  to  wholly  Ignore  the  legal  doctrine, 
or  fiction,  whichever  you  may  call  It,  that  a 
corporation  is  an  entity  separate  and  distinct 
from  the  body  of  Its  stockholders,  and  to 
treat  It  as  a  mere  aasodation  of  Individoals 
who  are  the  real  parties  In  interest.  In  deal- 
ing with  the  rlf^ts  of  creditors,  and  the  obli- 
gations existing  between  a  corporation  and 
its  shareholders  by  reason  of  their  contract 
of  membership,  undoubtedly  the  courts  oftai 
find  it  necessary  to  consider  the  real  parties 
In  interest  as  the  individual  shar^olders;  bt;t 
it  may  be  laid  down  as  a  rule  that,  except  la 
sufdi  cases,  It  has  been  found  absolutely  es- 
sential, for  the  administration  of  Justice,  to 
treat  a  corporation  as  a  collective  entity,  with- 
out regard  to  Its  individual  shareholders.  4  In 
no  other  way  can  the  title  to  corporate  prop- 
erty be  kept  free  from  complication  and  un- 
certainty. Tlie  transferable  nature  of  stc^  In 
a  corporation  is  also  a  good  reason  why  the 
theory  of  a  corporate  entity  should  be  pre- 
served, and  why  it  is  necessary  to  dls'>rlmi- 
nate  sharply  between  corporate  rights  and 
obligations  and  those  of  shareholders  person- 
ally. If  the  rl^ts  or  liabilities  of  a  corpora- 
tion could  be  affected  by  the  acts  of  the 
stockholders,  except  when  acting  In  the  cor^ 
porate  name,  or  If  shareholders  could  set  up 
their  several  equities  against  persons  ha  ring 
claims  against  the  corporation,  or,  converse- 
ly, if  claims  In  favor  of  the  corporation  could 
be  aet  off  against  dalms  against  Individual 
stockholders,  it  can  easily  be  seen  into  what 
confusion  and  chaos  corporate  affairs  would 
Inevitably  fall.  Inasmuch  as  the  two  inter- 
veners own  all  the  stock  of  this  corporation, 
the  facts  of  this  case  seem  comparatively  free 
from  embarrassments,  and  the  contention  of 
respondent  quite  plausible.  But,  suppose 
there  were  50  other  stockholders,  <whlch 
would  not  alter  the  principle,)  what  would  be 
the  result?  C!ould  Interveners  then  Interpose 
their  claims  aa  set-offs,  and,  If  so,  could  they 
do  BO  to  the  full  amount  of  their  r'lf^tm^  or 
only  tn  the  proportion  which  th^r  shares 
bore  to  the  whole  capital  stock?  And,  If  tbe 
former,  would  they  have  a  claim  for  the  ex- 
cess against  the  corporation,  or  a  right  to  call 
on  the  other  stockholders  for  contribtitlwiT 
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Again,  ttie  rii^t  ot  set-off,  If  any  exists, 
luiiBt  be  mtituBL  Henoe.  U  stockholdera  can 
InteipoM  tbeir  IndlTldnal  demands  as  set-offs 
to  a  demand  agiUnBt  the  corporation.  It  fol- 
lows tbat  a.  defendant  can  set  op  domands 
against  tbe  IndivUnal  stobkbolden  as  set-offs 
to  demanda  In  fftvor  of  ttie  corporation.  H- 
hntratlons  ml^t  be  mnlt^lled  indefinitely  to 
show  that  to  reoognlae  any  such  right  would 
result  in  llie  m>rst  sort  of  compllcatlona,  and 
Uiat  the  only  sate  or  aonnd  rule  is  to  adhere 
strictly,  In  ench  cases,  to  the  doctrine  of  a 
coriwrate  entl^  distinct  from  the  individnal 
stockholders.  What  means,  if  any.  the  Inter- 
Tsners  mli^t  liave  had,  or  may  hereafter 
have,  of  protecting  tiiemseWes,  It  Is  not  now 
onr  business  to  inquire,  bat  we  are  dear  that 
tlieir  ^■iftipr'ff  against  plalntUTs  asrignor  are 
not  the  subjects  of  equitable  set-off  to  a 
claim  against  the  defendant  corporation. 

Order  rewsed. 

▼AliDBBBUBOH,  J.,  absent;  toidc  no  part 


eUDB  et  sL  T.  EXCHANGE  FIRE  INS.  CO.  OF 
NEW  YORK. 
(Supreme  Court  of  MlnoeMta.  May  8, 1808.) 
Insinuxw— Ooammoit  or  PcojoT^-Aoaiior— Bti- 

DBHOB. 

EvidoBce  held  iniuffioieDt  to  show  that  the 
penoQ  through  whom  plaintiffs  obtalued  the  pol- 
icy Id  suit  was  the  agent  of  ibe  deteDdaot,  or  aoy- 
thlng  more  than  a  mere  inaaranos  bnter. 
(E^UabuB  Ij  tbs  Court) 

Appeal  from  district  eonrt,  St  Louis 
eoaii|y:  Steams,  Judge. 

Action  by  Hotfy  J.  Onde  and  others 
against  the  Bxdiange  Fire  Insurance  Com- 
pany of  New  Tork  on  a  policy  <jt  Inmiranoe. 
Defoidant  had  Judgment  1^  direction,  and 
I^alntlffs  appeal  Affirmed. 

James  Spencer,  for  appdlantsi  BlUaon  ft 

Oongdon,  for  respondent 

MITCHELL,  J.  rails  was  an  aetlui  on  a 
fire  Insurance  policy.  The  defense  was  Qiat 
at  the  time  the  policy  was  issued,  tibe  prop- 
erty insured  was  covered  by  a  mortgage,— 
a  fact  which,  by  the  conditions  of  the  policy, 
rendered  it  void.  The  reply  was  that  the 
defendant  accepted  the  risk  with  knowledge 
of  the  mortgage,  and  thereby  waived  the 
condition  of  the  policy.  It  appeared  that 
plaintiffs  procured  the  insurance  through  one 
Case,  who  knew  of  the  mortgage;  hence  the 
real  issue  was  whether  Case  was  def^d- 
ant's  agent  In  eoUdtlng  the  insurance  and 
procuring  the  applications  tot  it  so  that  bis 
knowledge  of  the  mortgage  would  be  that  of 
the  defendant;  and  the  only  question  here 
Is  whether  the  trial  court  should  have  left 
that  question  to  the  Jury,  instead  of  direct- 
ing, as  he  did,  a  verdict  for  defendant  The 
evidence  was  as  follows:  Case  came  to  the 
plaintiffs  In  Duluth,  and  solicited  insurance 


on  their  property,  saying  tbat  he  r^resented 

several  compnnies,  among  which  he  named 
defendant  That  plaintiffs  verbally  avthor- 
Ised  Iiim  to  secure  and  place  Insurance  on 
the  property  to  the  amount  of  several  thou- 
sand dollars,  leaving  It  to  his  Judgment  In 
what  companies  to  place  It  SnbsequenHy 
Case  delivered  to  plaintiffs,  among  other 
policies  in  otiher  companies,  the  policy  In 
suit  signed  by  N.  B.  Thompson  ft  Co.,  of 
Minneapolis,  as  agents  for  the  defendant, 
and  collected  the  premium,  which  was  sub- 
sequently recelTGd  by  defendant  That  In 
placing  this  Insurance  the  pl^tiffs  had  no 
transaction  with  any  one  but  Case.  Tlu>t 
this  1b  the  (miy  policy  they  ever  had  with 
the  defendant  Tliat  the  name  of  Case  does 
not  appear  on  the  policy,  as  agent  or  otfaw^ 
wise.  There  Is  no  evidence  that  Case  ever 
acted,  or  assumed  to  act  for  the  defendant 
In  any  other  transaction.  Neither  is  there 
anything  to  show,  except  so  tax  as  may  be 
Inferred  from  the  facts  above  stated,  that 
defendant  ever  knew  that  Case  was  claiming 
to  act  for  It  In  this  transaction,  or  that  de- 
fendant delivered  the  policy  directly  to  Case, 
or  received  the  premium  directly  from  him, 
or  In  fact  knew  of  his  existence.  Upon  thti« 
state  of  the  evidence  the  court  was  ttsht  In 
directing  a  verdict  The  burden  was  on  tiie 
plaintiffs  to  prove  that  Case  was  the  agoit 
of  the  defendant  with  authority,  express, 
Implied,  or  apparent,  to  waive  Ods  condition 
of  the  policy.  Of  course,  the  mere  statement 
of  Case  that  he  represented  the  defendant 
was  no  evidence  of  that  fact  Qlving  to  the 
evidence  the  construction  most  fiivorable  to 
the  plaintiffs,  and  assuming  tbat  he  person- 
ally presented  to  the  defendant  an  applica- 
tion for  this  insurance,  and  received  the 
policy  directly  from,  and  paid  the  premium 
directly  to,  the  defendant,  it  does  not  apj^eax 
that  he  had  any  relations  whatever  with 
the  defendant  other  than  an  Insurance  bro- 
ker, who.  In  his  own  behalf,  solicits  insur- 
ance, submits  applications  to  the  company, 
and,  If  accepted,  receives  the  policy  for  the 
Insured,  and  on  Its  delivery  collects  the 
premium,  and  pays  It  over  to  the  company. 
Such  a  broker  might  be  deemed  the  agent  of 
the  company  for  the  purposes  of  ddlvering 
the  policy  and  collecting  the  premium,  but 
nothing  more.  It  is  true  that  Case  might 
have  been  the  agent  of  the  defendant  but 
the  evidence,  aa  far  as  It  goes.  Is  quite,  or 
even  more,  consistent  with  the  hypothesis 
tbat  he  was  a  mere  broker;  and  It  was  in- 
cumbent on  plaintiffs,  on  whom  was  the  bur- 
den of  proving  the  agency,  to  go  further 
than  this.  We  think  circumstances  were 
wholly  wanting  from  which  the  jury  would 
have  been  warranted  in  finding  the  fact  of 
agency.  The  case  of  Kausal  v.  Association, 
31  Minn.  17, 16  N.  W.  Bep.  430,  reUed  on  by 
plaintiffs,  is  not  in  point  In  that  case  an 
agency  to  proctire  applications  for  Insurance 
was  an  admitted  or  established  fact  and  the 
question  was  as  to  ih»  at^t  of  the  an* 
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tliorlt7,  Implied  hi  apparent,  of  such  an 
agent  Order  affirmed. 

TANDBRBUBGH,  alnt,  took  no 
port. 

VAN  BRUNT  t.  GORDON. 
(Supreme  Court  of  Hlnnesota.   May  9, 1898.) 
CosTBiBunoy. 
Rule  applied  that  where  one  of  seTeral,  who 
are  folntl7,  or  jolnt^  and  teverallyt  Uahle  on  con> 
trad  for  the  same  debt;  pavB  more  Uiaa  blB  Bbare, 
he  Is  entitled  to  contrlbuuoD  from  the  othera  to 
reimburse  him  for  the  excess  fhns  paid. 
(Syllabus  by  the  Court.) 

Appeal  from  diBtrict  court,  St  Louis  coun- 
ty;  Ensign,  Judge. 

Action  by  Walter  Van  Bmnt  against  Bllza- 
beth  F.  Gordon.  Plaintiff  bad  judgm^t.  and 
defendant  ai^teals.  Affirmed. 

Jamea  Spencra,  tor  4>pellant  Walter  Ay- 
ers,  fur  respondent. 

MITCHELL,  J.  The  short  facts  are  that 
plaintiff  and  defendant  took  leases  of  certain 
real  estate  for  a  term  of  years,  in  which  ttiey 
covenanted  and  agreed  to  pay  the  lessora  a 
certain  rent,  and  to  pay  the  taxes  on  the 
premises  during  the  term.  The  premises 
were  unimproved  and  unprodnctlre,  the  leas- 
es being  apparently  purely  speculative.  Dur- 
ing the  life  of  the  leases  the  plaintiff  paid  all 
the  taxes  and  rent,  and  be  now  brings  suit 
for  contilbntton  to  comp^  defendant  to  pay 
her  share. 

Counsel  for  defendant  has  made  an  ex- 
haustlTe  brief  upon  the  law  as  to  the  rights 
and  liabilities  of  cotenants  between  each 
other,  growing  out  of  their  mere  connection 
with  the  common  property.  Irrespective  of 
any  contract  between  themselves  or  wltti 
third  persons;  but,  with  all  deference  to  the 
learned  counsel,  we  think  this  Is  entirely  for- 
eign to  the  facts  of  this  case.  These  taxes 
and  rent  constituted  a  debt  which  plaintiff 
and  defendant  were  Jointly  obligated  to  pay, 
Just  the  same  as  11  they  had  bought  the  prop- 
erty, and  given  their  joint  note  for  the  pur- 
chase money;  and  their  rights  are  to  be  de- 
termlned  by  precisely  the  same  rules  as  If 
the  obligation  had  been  contracted  by  per- 
sona who  never  bore  to  each  other  the  rela- 
tion of  tenants  In  common.  The  fact  that 
they  were  tenants  In  common  of  the  proper- 
ty for  which  this  joint  obligation  was  con- 
tracted' has  nothing  to  do  with  the  case.  The 
simple  facts  are  that  both  were  equally  bound 
by  their  contract  to  pay  certain  sums  of 
money,  and  one  of  them  baa  paid  the  whole. 
The  familiar  rale  applies  that  the  (me  who 
has  paid  more  than  his  share  Is  entitled  to 
contribution  from  the  other  to  reimburse  blm 
for  the  excess  so  paid,  and  thus  equalise  tbelr 
common  burdens.  This  rule  to  based  on  the 
maxim  that  equality  Is  equltr. 

Judgment  affirmed. 

VAMDHBBDBOH,  J.»  abaouU  took  n*  iwt 


ClJiRK  T.  MoDONAXA. 

(Supreme  Conrt  of  Uinnesota.   Maf  9,  UH.) 

Ifonoir  TO  Dissolve  ArtACHiiaiiT  — Wtax  lUT 
«B  Madb. 

A  motion,  under  chaotar  110,  Laws  1885,  to 
vacate  an  attachment,  caaoot  be  made  after  flsai 
Judgment  has  been  entered  In  the  action. 
(Syllabus  by  the  Conrt) 

Appeal  from  distilot  oourt,  Aitkin  ooon^: 

Hcdlond,  Judge. 

Frank  W.  Clark  moved  to  dissolve  an  at- 
tachment, and  from  an  order  denying  the 
motion  he  appeals.  Affirmed. 

B.  Emmons,  for  appellant  A.  T.  Merrill, 
*>r  respondent. 

MITCHELL,  J.  Chapter  110,  lAWs  18S5. 
provides  that  "whenever  any  attachment  has 
been  or  shall  be  levied,  and  more  than  three 
years  have  or  shall  have  elapsed  without 
Judgment  being  entered  In  the  action,  any 
persui  having  any  Interest  In  the  attached 
property,  although  not  a  party  to  the  orig- 
inal action,  may  move  for  the  release  of  any 
such  property  from  the  lien  of  such  attach- 
ment; and  If  It  shall  appear,  to  the  satisfac- 
tion of  the  court,  that  no  proceedings  have 
been  had  in  said  action  for  a  period  of  three 
yeara,  or,  from  other  evidence,  that  said  ac- 
tion has  been  abandoned,  said  attachment 
shall  be  vacated,  and  the  lien  thereof  re- 
leased." We  think  It  vety  clear  that  a  mo- 
tion under  this  statute  cannot  be  made  after 
the  entry  of  Judgment  All  Its  provisions  ev- 
idently presuppose  that  the  action  has  not 
been  pmsecutod  to  final  Judgment  It  Is  not 
to  be  presumed  that  the  legislature  cont^- 
plated  the  vaeaUfm  of  (be  attachment  after 
Its  11^  had  become  merged  In  that  of  the 
Judgment  The  whole  statute  was  aimed  at 
oases  where  tbe  action  has  been  actually 
abandoned,  or  where  the  plaintiff  baa  un- 
reasonably delayed  In  prosecuting  it  to  final 
Judgment,  lenvlng  tbe  attachment  an  appar- 
ent or  a  mere  provisional  or  Inchoate,  lieu 
on  the  property.  In  this  case  final  Judgment 
bad  be«i  entered  before  appelant  nude  his 
motion  to  vacate,  and  oonaequenlty  tiie  nbo- 
tlon  was  property  dented,  notwltbstuidlnfc 
that  more  than  three  years  had  elapsed  be- 
tween tbe  levy  of  tbe  attaebment  and 
enti7  «C  file  Judgment   Older  affirmed. 

VANDBBBUBGH.  J.,  abaeot; 


BOLLINS  V.  iTOLmra. 

(SnvMM  Oonrtof  UlDSsaota.  MarlhUNL) 

Ttou.  nr  Josnosis  Coow— Avramnm  JMx 
Fas— DiscHuujiNO  Jury— Tbiai.  or  Apfbal  raoai 

Justice's  Covbt. 

L  Bfeld,  that  in  Uils  case  there  was  no  abase  o< 
dlsoretCon  la  discharging  the  Inry  hsnawe  of  tiwig 
laabUlty  to  anee. 

2.  lit  Jusuce's  court  a  party  oalUog  for  a  Jniy 
must  pay  the  Jurors'  fees  into  oourt  In  advanosk 
and.  If  be  refuseatodo  so,  tbe  JnattoemayprooeM 
to  try  the  oaae  withon  a  jaiy. 
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3.  Under  Oen.  St  1878,  c.  60,  $  244,  as  amended 
Id  ISftS  any  Issue  or  question  of  law  alone,  euob  as 
an  appeal  from  a  justice  of  the  peace  on  qQesttona 
of  law  alone,  ma;  be  brought  on  for  bearing  bo- 
fbro  the  court  at  any  time. 
(Sjllalnis  br  the  Coark) 

Appeal  trom  district  court,  Stercsu  connlr; 
Brown,  Judge. 

Actl(m  b7  M.  B.  Bcdlins  against  WUliam  W. 
Noltlng.  Plaintiff  had  judgment,  and  defend- 
ant appeals.  Affirmed. 

8.  A.  IlabMty,  tor  appellant.  Spooner  & 
Taylor  and  H.  T.  Berans,  for  respondent 

BUTCUELL^  J.  The  record  shows  that  the 
case  was  given  to  the  Jnry  about  5  o'clock  In 
the  evening;  that  they  were  out  all  night, 
and  nntll  7  o'clock  the  next  morning,  when, 
upon  their  informing  the  Juatioe  that  they 
had  not  agreed  on  a  verdict,  he  discharged 
them.  The  provisions  of  statute,  (Gen.  St. 
1878,  o.  65,  I  OO;  and  c.  84, 1  la)  authorizing 
a  Justice  to  discharge  a  Jniy  because  of  their 
Inability  to  agree,  are,  we  apprehend,  but 
declaratory  of  the  pre-existing  rule  that  If, 
after  a  Jury  has  been  out  a  reasonable  time, 
the  court.  In  the  exercise  of  a  sotmd  discre- 
ti<«i,  IB  satiBfled  they  cannot  agree,  he  may 
discharge  them.  Even  assuming  that  the  ex- 
ercise of  this  discretion  Is  reviewable  in  any 
case,  and  that  the  abuse  of  It  could  ever  be 
taken  advantage  of  by  a  par^  In  a  civil  ac- 
tion, we  are  quite  clear  that  there  was  In 
tact  no  abuse  of  It  In  this  Instince.  Where, 
fn  a  case  Uke  Uie  presait,  a  Jury  had  failed 
to  agree  on  a  verdict  after  being  out  14  hours, 
and  all  night,  the  Jtistloe  had  certainly  rea- 
sonable grounds  for  concluding  that  they 
would  be  nnaUe  to  do  so  unless  forced  to 
It  under  unreasonable  pressure  and  con- 
straint. 

2.  The  Jury  having  been  tlius  dls^rged, 
the  defendant  demanded  ot  the  justice  to 
direct  the  pn^r  steps  to  be  tak«i  for  issu- 
ing a  vrailre  for  a  new  jtuy.  The  Justice  then 
called  on  the  defendant  for  the  juiy  fees 
prescribed  by  Gen.  St.  1878,  a  70,  S  80,  as 
amended  by  Laws  1891,  c.  83.  The  defend- 
ant declined  to  advance  the  Jury  fees  at  that 
time,  because  a»  yet  no  Jurors  had  been  se- 
lected or  venire  Issued.  The  justice  thereup- 
on that,  because  of  thla  refusal  to  de- 
voait  the  reQUlsite  Jniy  teoB,  tbe  defendant 


was  not  entitled  to  a  Jnry,  and  proceeded  to 
the  trial  of  the  cause  without  one.  In  this 
tiie  Justice  was  right.  The  plain  meaning  of 
the  statute  Is  that  the  party  calling  for  a 
Jury  must  in  the  first  Instance  pay  their  fee. 
Of  course.  If  he  succeeds  In  the  action  he  Is 
entitled  to  recover  It  from  the  other  party 
as  disbursements.  And,  while  the  statute 
nowhere  provides  In  expreSB  words  when  the 
fee  shall  be  paid,  yet  wo  think  It  clearly 
Implies  that  payment  should  be  made  In  ad- 
vance. It  should  accompany  the  demand  for 
a  Jury,  or  at  least  be  made  on  request  of  tlie 
Justice;  and  until  the  amount  is  deposited  the 
Justice  is  not  required  to  take  any  steps  to- 
wards Issuing  a  venire.  A  refusal  to  pay  the 
fees  when  thus  demanded  amounts  to  a  waiv- 
er of  the  right  to  a  Jury  trial.  Randall  v. 
Kehlor,  60  Me.  37.  It  can  hardly  be  neces- 
sary to  add  that  If  there  be  a  mistrial  be- 
cause of  the  disagreement  of  a  Jury,  and  a 
party  calls  for  a  8ea>ttd  one,  he  must  also 
pay  Its  fees. 

3.  The  defendant  appealed  to  the  district 
court  on  questions  of  law  alone,  and,  after 
the  return  had  been  filed  in  that  court,  the 
plaintiff  noticed  the  case  for  argument  be- 
fore the  court  at  chambers.  This  the  defend- 
ant aa signs  as  error.  Gen.  St  1878,  o.  66, 
I  244,  as  amended  by  Laws  1868,  o.  90,  pro- 
vides that,  "In  addition  to  the  general  terms, 
the  district  court  Is  always  op«i  •  •  •  for 
die  hearing  and  determlnatltm  of  all  matters 
brought  before  the  court  or  Judge,  except  the 
trial  of  Issues  of  fact"  This  language  Is 
certainly  broad  enough  to  Include  Issues  of 
law,  and  all  questions  of  law  alone.  A  com- 
parison of  the  original  section  with  the 
amended  one  plainly  shows  that  the  amend- 
ment of  1868  was  intended  to  accompUsh 
this  very  end,  and  set  at  rest  whatever  doubt 
might  have  previously  Misted  as  to  what 
matters  might  be  brought  on  for  hearing  be- 
fore the  court"  at  chambers.  Sectiona  118  and 
123,  c.  65,  (which  were  in  existence  long  be- 
fore the  amendment  of  1868.)  are  In  no  way 
Inconsistent  vrlth  this  view.  As  was  said  In 
OhesterscHi  t.  Munson,  27  Minn.  8  N.  W. 
Rep.  503,  these  provisions  were  Intended  to 
hasten,  and  not  delay,  the  trial  of  a^eals 
from  Justice's  court   Judgment  affirmed. 

VANDERBUBGH.     ttmiBUk,  took  no  part 
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AJbftfiiloTiTndil?. 

or  honwttMd,  He  "HoBMttaad,  -  B^. 

ABATBMBirr  ANB  BBVZVAZi. 

Ol^eotlonB  to  juriBdiotion. 

1.  .When  a  coort  hu  jnrisdIctiOD  of  the 
■ntiject-maaer  oi  on  acUon,  and  a  paxtr  there- 
to proceeds  to  trial  withont  maUng  the  objec- 
tion that  the  uourt  has  not  jnriadlatton  of  her, 

cannot  raise  such  qosMian  on  a  sscond  trial 
<a  the  same  action. —•  Binder  T.  Hooivet, 
aowa,)  M  N.  W.  463. 
Deatb  of  psrty. 

3.  Under  Rer.  SL  »  2B0O,  2S(B,  prortdinx 
that  ta  case  of  the  death  of  a  party  to  an  ac- 
tion. If  the  canse  of  action  surnres,  the  conrt, 
on  motion,  at  any  time  thereafter,  on  a  supple- 
mental con^aint,  **niay"  allow  or  compel  the 
action  to  be  conHnoed  against  Us  penumal 
representatiTes,  leave  to  continue  being  thus  dis- 
cretionarr  with  the  court,  the  overmuni;  of  an 
application  to  continn«  an  actiou  against  the 
aonintetzatt^  of  deceased  defendant  was  proper, 
when  It  appeared  that  the  action  sought  to  be 
revived  was  instituted  IS  years  prior  to  the  ap- 
plication to  continne;  tiiat  the  documents  on 
which  deceased  defendant  relied  for  a  defense 
had  been  destroyed;  that  dc^euAed  defendant 
was  a  material  witness;  and  that  plaiutiffs  neg- 
lect  to  aadlflr  ptoeecute  his  clafan  was  not  suffi- 
oiently  explained.  I^ou  t.  Park,  8  N.  K.  0tI8, 
111  N.  Y.  3S0,  followed.— CaTanao^  r.  Scott, 
(Wis.)  M  N.  W.  32a 

Abstracts  of  l!itle. 

LlablU^  lor  errors,  see  Action,  ■*  1. 

Aooident  IzumrazLoe. 

Bee  "Insurance. " 

Accord  and  Satisfitotlon. 

Bee  "Compromise;"  "Fajmeot;"  "Belease  and 
Disoharga," 

Aooonnt. 

Action  m  aODOnnt,  see  *  AssampsH,"  L 

AoooimtlDg. 

Bee  «Eqnlty,"  18-20. 

By  partners,  see  "Partnership, "7-11. 

AGKNOWLBDGKBNT. 

Of  bond,  effect,  see  Indemnity.  "1,8. 
Of  mortgages,  see  -^Caiatlel  Mortgages, "  t. 
To  atay  ninnlng  at  statute  of  Umitatioiia,  aee 
"  Limitation  of  Aotions,  •  11, 1>. 

Beiom  whom  tekca. 

An  acknowledgment  of  a  chattel  mort- 
gage taken  before  one  of  the  mortgagBsi  is 

roid.--Gity  Bank  r.  Kadtka,  (Iowa,)  Mli.  Yf. 
435. 

'  Acquiesoence. 

In  Invalid  ordinance,  sea  "Uunlolpal  Corpora- 
tiooa,''5. 
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Sea,  also,  "OoatlMaAee;"  "BleoUoe  of  Reme 
dies;"  "Interpleader:"  "Limitatioo  ef  A» 
tions:"  "PBrtieB;"  "Pleading;"  "Praotico  in 
Civil  Cases;"  "Trial;"  "Venue  in  CivU  Cases." 

By  executor,  see  "Bzecntors  and  Administrators, " 
8,9. 

For  breaoh  of  covenant,  see  "Covenants,"  8. 
For  brokers'  eommisaioiis,  see  "Factors  and  Bro- 
tor8,"&-5. 

For  oompensatloD,  see  "Attorney  and  Client, "  1-6. 
For  price,  see  "Sale,  "20-M. 
For  rent,  see  "Landlord  and  Tenant, "4. 
On  appeal  Ixmd,  see  "Appeal, "  107. 
Onooatraeta,  see  "Contraots,"  30-95. 
On  aseentor'a  bond,  aee  "Exeontor*  and  Adminis- 
trators, "  1. 

On  insurance  polioles.  see  "  Insurance, "  84-30. 
On  notes,  see  "  Negotiable  InstrumenU, "  19-W. 
Particular  forms,  see  "Assumpsit;"  "Con»pir- 

a^:"    "Deceit;"    "Divorce;*  ■'Ejectment;" 

"False  Imprisonment;"  "Libel  and  Blander;" 

"Quieting  Title;"    "Replevin;"  "Trespass;" 

"Trover  and  Conversion. " 
Todetormine  title  to  office,  see  "Ofllee  and  OiBcer, " 

B-10. 

To  set  aside  f  raudnlont  eonv^yancea,  see  "  Vranda- 

lent  Conveyaneea, "  16-19. 
To  try  tax  tiUe,  see  "Taxation, "  IS-ML 

Form  of  action. 

1.  In  an  action  against  an  abstract  maker 
for  errors  in  an  abstract  furnished,  an  allega- 
tion in  the  complaint  that  the  errors  were 
negligently  made  does  not  convert  the  action 
into  an  action  of  tort,  since  the  duty  to  make 
the  abstract  correctly  was  created  steely  by 
contract,  and  its  breach  is  tberetore  merdy  a 
breach  of  contract. — Kussell  &  Co.  v.  Polk 
County  Abstract  Co.,  (L>wa.)  54  N.  W.  212. 
Misjoinder. 

2.  la  an  action  by  a  husband  and  wife  to 
avoid  usurious  securities  given  by  them  on  a 
loan  made  to  the  wife,  it  Is  improper  to  join 
a  cause  of  action  by  the  wife  alone  to  recover 
money  paid  by  her  upon  the  nsurlons  contract. 
—Anderson  v.  Scandia  Bank,  (Minn.)  54  N.  W- 
1062, 

3.  Where  a  rinjde  count  of  a  complaint  eon- 
tains  two  causes  of  ac^on,  <me  in  tort  and  the 
otiier  in  contract,  and  plaintiff  ia  allowed,  over 
defendant's  objection,  to  introdnce  evidence  to 
snstaln  both  canses,  the  error  is  not  cured  by 
plaintifTs  election,  after  the  trial,  to  recover  in 
contract  only,  when  the  judgment  rendered 
does  not  limit  plalntitTs  recovery  of  costs  to 
those  incurred  in  the  action  in  cMitract— Wirth 
V.  Bartell.  (Wis.)  54  N.  W.  389. 

Administration. 

See  "Executors  and  Admlnistraton.* 

ADUlA'JflBT. 

Attempt  to  commit. 

Under  Sanb.  ft  B.  Ann.  St.  §  4385,  pro- 
viding a  penalty  for  any  person  who  shall  as- 
sault another  with  intent  to  commit  burglary, 
robbery,  rape,  or  mayhem,  or  who  shall  attempt 
to  commit  arsou  or  "any  other  felony,"  a  con- 
viction cannot  be  had  for  an  attempt  to  commit 
aduttery,  (which  is  a  felony.)  as  aodi  statute, 
by  its  speci&c  mention  of  burglary,  robbery. 
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rape,  marhem,  sad  arson,  onljr  InelndM  sacb 
"felooteB"  as  are  committed  hr  forces— State  r. 
Goodrich,  (Wis.)  64  H.  W.  577. 

Atfrene  OlaimB  to  Land. 

See  "QuieUngTiUe.** 


«Hort- 


JU>VEBSB  POSSESSIOir. 

By  mortgagor  as  against  mortgagee,  see 
gagM,  1. 

Character  of  poBsesBlon. 

1.  Adverse  possession  to  gtre  title  must  be 
actual,  oonttQoed,  Tisible,  notorious,  distinct, 
and  hostile.— Paldi  v.  Paldi,  (Mich.)  54  N.  W. 
903. 

2.  Whether  the  possession  of  a  strip  of 
land  belonginK  to  the  adjoining  owner  is  ad- 
verse la  dependent  on  the  intention  of  such 
possessor,  and  ewh  intentiou  is  a  question  for 
a  Jury.— Ayera  v.  Ileidel,  (Wis.)  64  N.  W.  588. 

5.  A  purdiaser  of  land,  who  goes  Into  pos> 
sesrion  under  a  contract  of  sale,  holds  the  laad 
as  an  owner,  adverselr  to  other  claimants, 
and  not  as  a  tenant.— Knudsou  r.  Litchfield, 
(lowa.)  64  N.  W.  199. 

Erection  of  fenoe  under  miatake  as  to 
boundary. 

4.  The  erection  of  a  fence  by  defendant  on 
plaintifTs  lot,  under  a  misapprehension  as  to 
the  true  location  of  the  boundary  line,  and  with 
no  intention  to  claim  aiiy  part  of  plaintiff's  lot, 
cannot  serve  as  a  basis  of  a  claim  of  title  by 
adverse  possessioD  as  to  the  portion  of  plalatifTs 
lot  so  fenced  in :  and  an  instructiou  that  plaintiff 
must  have  Icnown  of  defendant's  claim,  and  ac- 
quiesced in  it,  before  defendant  can  claim  title 
by  adverse  possession,  is  harmlw  error.— 
Gotdsborouijh  t.  Pidduck»  Qowa,)  M  N.  W. 
431. 

I«ngtli  of  poasession. 

6.  In  ejectment,  where  plaintiffs  show  a 
perfect  ohun  ot  title  from  the  United  States, 
and  defendant  sets  m  adverwe  possession, 
but  the  evidence  fails  to  show  that  he  or  his 
grantors  had  occupied  the  land  for  the  statu- 
tory period,  a  Judgment  for  plaintiffs  vrill  be 
affirmed.— Spragtie  t.  Fuller,  (Neb.)  64  K.  W. 
423. 

Advertisement. 

Foreolosore  by,  see  Mortgages, "  18, 1^ 

AFFIDAVIT. 

AeoomMoylng  assignment,  eee  *'AB8lguineot  for 

Benutt  of  Creditors, "  9. 10. 
Id ^^unlshment  prooeedings,  see'iOamLshinBiit,'' 

OmlMion  of  venae. 

1.  An  affidavit  is  not  fatalb'  defective  be- 
caase  it  expresses  no  venue  od  its  face.~State 
V.  Henning,  (S.  D.)  64  N.  W.  536. 

Signature  to  jurat — Name  of  county. 

5.  An  affidavit  for  attachment  is  not  de- 
feetivfl  because  the  notary  before  whom  it  was 
sworn  to  did  not  append  to  his  mgnature  to  the 
Jurat  the  name  of  the  county  for  which  he  was 
appointed.  If  the  caption  of  the  affidavit  contains 
the  name  of  the  county. — Smith  t.  Runnells, 

(Micih.)  54  N.  w.  ars. 

Ag«iioy. 

See  "Prinolpal  and  Agent " 

AloohoUo  Ijiquon. 

See  **  Intozloatlng  Liquors. " 

AUemi. 

SUglUlitjy  to  hold  ofilce,  see  "Offioe  and  Offioer, " 


Allnxcmy. 

See"Dlvwca.*B,6. 

AI/EBRATION  OF  ZHBTBTT- 
MENTS. 

Batiflcation. 

1-  A  written  lease,  in  which  matoial  mat- 
ter was  inserted  after  Its  execnticm,  was  prop- 
erly received  in  evidence  where  it  appeared  that 
the  parties  bad  recognized  the  instrument  as 
valid  subsequent  to  such  alteration. — Janney, 
gmple  ft  Go.  V.  QotHu^naet,  (Minn.)  64  N.  W. 

Isane  as  to  alteration  —  Instrument  as 

evidence. 

3.  Where,  on  an  issue  as  to  whether  a  noto 
sued  on  had  lieen  altered  by  defradant  S.  after 
defendant  H.'s  indorsement,  there  was  evidmce 
that  the  note  had  been  written  by  H..  and 
signed  by  both  defendants,  and  an  export  had 
testiHed  that  snch  note  had  the  ai^earaoce  of 
having  been  all  written  at  one  time,  by  the 
same  pen,  ink,  and  hand,  and  that  it  was,  in 
his  opmion,  so  written,  such  note  was  admia- 
siblo,  to  be  scrutinized  by  the  jury,  and  to 
form  the  basis  of  a  verdict.  If  found  genuine. — 
Pearaon  t.  HanUn.  (Mich.)  64  N.  W.  904. 

Aznendjiieiit. 

Of  pleadings,  see  "Pleodiag. »  13-14. 

■AnlmalB. 

Killed  by  looomotlTe,  see  "Bidlroad  Companlfla," 

18-34. 

Aaurwer. 

bee  "Pleading,  "4-7. 

Antenuptial  AcreementM. 

See  "Huabaad  and  Wife, "  8. 

APFBAIi. 

L  JURISDICTION, 
n.  REQUIftlTES. 
la  PRACTICE. 
IV.  REVIEW. 
V.  EFFECT  OF  APPEAL. 
VL  DECISION. 
VU.  IiIAfilLITI£:S  OM  APPEAL  BONDS. 

See,  also,  "Certiorari;"  "Error,  Writ  of;"  "Bi- 
eeptions,  Bill  of;,"  -New  Trial. " 

Costs  on  appeal,  see  "Costs,  ** 8,  4. 

In  action  to  recover  forfeitare,  see  "Qui  Tam  and 
Penal  Actions. " 

In  criminal  cases,  see  "Criminal  Law,"  lS-36. 

Review  of  oontempt  proceedings,   see  "Con- 
tempt, "  7.   

L  JtTRISDICTION. 

Who  may  appeal. 

I.  Where,  in  a  garnishment  case,  the  gax- 
nishee  answers,  admitting  tliat  he  has  money 
in  his  hands  belonging  to  the  debtor  which  la 
exempt  from  execution,  but  ttiat  the  latter 
waived  such  exemption,  whereupon  plaintiS 
takes  issna  on  the  answer,  and  judgment  is 
rendered  against  the  garnishee  for  the  amount 
admitted  by  him  to  be  due  the  judgment  d^tor, 
Wsa  the.costx  of  the  carniahiiient  proeeediugs, 
an  appeal  by  plaintiff,  after  he  baa  acc^ted 
^e  amount  for  which  jjudrmeut  was  rendered 
in  his  favor  "from  the  judgment,  •  •  •  and 
from  the  whole  and  every  part  th«wf,"  will  be 
dismissed.— Laird  v.  Githo,  (Wis.)  64  N.  W. 
584.  ^ 

Appealable  judgments  and  orders. 

8.  The  sniRvme  eonrt  will  not  review  an 
order  of  the  circuit  court  refusing  to  vacat* 
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an  aroealable  order  theretofore  made  br  sncli 
court,  and  which  it  had  jorisdiction  to  make, 
since  to  review  inch  order  would  be,  in  effect, 
to  pass  on  ^e  merits  of  the  first  order,  ana 
the  time  for  an  appeal  from  and  review  of  the 
first  order  cannot  oe  thus  extended. — Vert  t. 
Vert,  (S.  D.)  54  N.  W.  655. 

B.  On  au  accnuDtiLt^  between  partners  the 
GommiBaioner  reported  that  complainant  waa 
entitled  to  a  decrt^  tor  his  share  of  the  profits, 
"un]e<iH  the  question  of  whether  such  decree 
should  or  should  not  be  now  made  ou^ht  to  be 
affectt'il  liy  the  three  snita  hereinbefore  referred 
to,  and,  if  80,  to  what  extent,  and  how,  is  left 
to  and  with  the  court  for  coDslderation  and  final 
determiualion."  Both  parties  excepted,  and  on 
the  hearing  the  court  ordered  thnt  the  excep- 
tions be  overruled  and  the  report  oonfirmed,  and 
that  all  proceedings  in  the  cane  be  stayed  nntil 
further  order  of  the  court.  Hrld,  that  the  or- 
der was  not  final,  and  appeal  thcrcfroiu  should 
be  dismissed.— Pctrie  t.  Torrent,  (Mich.)  54  N. 
W.  851. 

4.  When  a  controversy  between  two  parties 
is  ended,  so  far  as  the  court  before  which  it  is 
pending  can  end  it,  the  judgment  is  then  final, 
regardlefffi  of  mere  matter  of  forin:  and  an  ap- 
peal will  lie  from  such  a  judgment.— Heegaard 
T.  Dakota  Loan  &  Truqt  Co.,  (S.  D.)  54  N.  W. 
656. 

5.  A  judgment  of  the  circuit  court  "that 
the  action  be  and  Is  hereby  dismissed"  is  final, 
and  an  appeal  may  be  taken  therefrom, — Hee- 

r rd  Dakota  Loan  &  Trast  Co.,  (S.  D.)  M 
W.  656. 

Appeal  f^om  probate  oonrt. 

6.  A.  petition  to  the  circuit  court  showing 
allowance  of  an  cocecutor's  final  account  by  the 
judge  of  probate;  that  petitioners  did  not  know 
at  the  time,  and  were  not  informed,  of  all  the 
assets  belonging  to  the  estate:  and  that  certain 
assets,  of  which  they  were  then  ignorant,  had 
not  been  included  in  the  account, — is  sufficient 
to  bring  the  case  within  How.  St  S  67S4,  al- 
lowing the  circoit  court  to  grant  appeals  from 
any  act  of  the  iodge  of  probate,  eren  after  the 
statutory  period.  If  appellant  has  not  been 
guilty  of  default,  in  omitting  to  proaecute  his 
appeal,  and  justice  seems  to  reqaire.— Sanborn 
T.  at.  Olalr  Cirenit  Judge,  (Mich.)  64  M.  W. 
285. 

IL  REQUISITES. 

Time  of  taking. 

7.  The  six  months  fixed  by  Code  Civil 
Proa  I  675,  for  perfecting  appeals  in  equity 
cases  is  jurisdictional,  and  cannot  be  extended 
unless  it  dearly  appears  that  the  failure  to  per- 
fect the  appeal  is  in  no  wise  attributable  to  the 
laches  of  appellanta. — Fitzgerald  r.  Brandt, 
(Neb.)  64  N.  992. 

Notice. 

>*.  The  omission  of  the  year  In  the  proof  of 
serrice  of  the  notice  of  appeal  upon  the  clerk  is 
not  material,  where,  from  other  dates  ni>oa 
the  notice,  it  is  plainly  evident  that  it  was 
served,  and  that  such  omission  was  an  ovor- 
8ight.~EUi8  V.  Wait,  (S.  D.)  54  N.  W.  025. 

F.,  one  of  defendants,  appeared  in  court 
by  attorney,  and  answered  jointly  with  another 
defendant,  and,  the  answer  beiug  signed  by  the 
same  attorney,  a  judgment  was  rendered  fur 
Loth  defendants.  Flaiutiffa  served  a  notfce  of 
appeal  and  an  nndertakiug  on  the  attorney  of 
record  for  di^endants.  The  name  of  V.  was 
omitted  from  the  title  of  the  notice  of  appeal 
and  the  undertaking,  but  in  the  body  of  each 
the  judgment  appealed  from  was  referred  to  as 
one  recovered  by  "respondents"  against  appel- 
lantfli,  and  service  was  admitted  without  objec- 
tion oy  the  attorney  of  record  representing  de- 
fendants. Held,  that  the  appeal  was  properly 
taken,  and  both  the  defendants  were  within  the 
jurisdiction  of  the  anjpdlate  court— Mandiall  t. 
Haxnv  Peak  Tm  mainx,  MUUng  &  Manuf g 

Co.,  (3.  D.)  64  N.  w.zts: 


10.  Where,  In  defendant's  notice  of  aiqieal 
from  a  judgment  of  the  jostioe's  oinrt  to  the 
circuit  court,  plaintiff's  name  was  gelled  "No- 
el" instead  of  "\oall,"  and  one  of  the  defend- 
ants' uames  was  spelled  "Manuel,"  instead  of 
"Emannel,"  and  Uie  amount  of  the  judgment 
was  therein  designated  as  "damages"  and  an 
additional  sum  named  as  costs,  such  variances 
were  not  sufilciently  Nuhntantinl  to  deprive  the 
circuit  court  of  jurisdiction.— Noall  t.  Halonen, 
(Wis.)  54  N.  W.  721). 

ra.  PRACTICE. 

Parties.  , 

11.  Where  an  ai)i)t;al  has  been  dismissed 
because  taken  by  and  in  the  name  of  an 
administrator  after  he  had  been  discharged  as 
such,  the  appellate  court  has  no  power  to  sub- 
stitute another  party  to  the  action,  and  a 
motion  made  for  that  purpose  will  be  over- 
ruled.—McCormlck  Harvesting  Mach.  Co.  t. 
^ijuedigar,  (S.  D.)  54  N.  W.  814. 

Aasignment  of  errors. 

1~*.  Assi^mentB  of  error  which  are  so  vague 
and  indefinite  as  not  to  in'dicate  the  rulings 
complained  of  will  be  disregarded  on  appeal.— 
GregoiTT.  Kaar.  (Neb.)  54  N.  W.  859. 

18.  Where  no  errors  are  assigned,  an  appeal 
of  a  law  action  will  be  dismissed.— Thompson  v. 
Frederickson,  (Iowa,)  54  N.  W.  468. 

14.  Under  Comp.  Laws,  fi  5081,  when  a  par- 
ty appeals  on  the  ground  that  the  evidence  is 
insufficient  to  justify  the  verdict,  he  must 
specify  the  particulars  in  which  the  evidence  is 
insnfiicient,  and  the  objection  must  be  stated, 
with  so  much  of  the  evidence  or  other  matter  as 
is  necessary  to  explain  it,  and  no  more;  so  that 
the  opposite  party  may  be  fully  advis^  of  the 
defects  in  his  evidence.— Holcomb  t.  Kelibtf, 
(S.  D.)  54  N.  W.  535. 

15.  An  assignment  of  error,  which  states 
that  the  court  erred  in  overmlinp  the  appellant's 
motion  for  a  new  trial  on  the  different  grounds 
therein  stated,  and  which  refers  to  such  grounds 
by  their  numbers  as  given  In  the  motion,  with- 
out setting  out  such  grounds  at  length,  is  suffi- 
ciently spedSc.  mtterman  v.  Sallroad  Co., 
SO  N.  W.  174,  69  Iowa,  442,  followed. -King 
V.  Chicago.  R.  I.  &  P.  Ry.  Go.,  (Iowa,)  54  N. 
W.  204. 

Becord. 

16.  The  objection  that  the  printed  case  was 
not  served  15  davs  before  the  term  cannot  be 
raised  after  the  argument  on  appeal  has  com- 
menced.—Davis  &  Rankin  Bldg.  ft  HanuTs 
Co.  T.  Riverside  Bntter  ft  Cheese  Co.,  (Wis.) 
54  N.  W.  506. 

17.  A  statement  in  a  decree  that  "the  evi- 
dence was  all  reduced  to  writing  by  the  short- 
hand reporter  *  «  •  taking  same  in  shortT 
hand,  which  was  ordered  filed  and  made  a  part 
of  the  record,"  is  sufficient,  under  Code,  $ 
2742,  as  a  certification  of  the  evidence  although 
it  does  not  refer  to  the  report  as  then  on  file.— 
Burnett  V.  Loughridge.  flows,)  54  N.  W.  238. 

18.  The  certificate  of  evidence  required  of 
a  trial  judge,  by  Code,  {  2742,  cannot  lie  made 
after  the  expiration  of  the  judge's  term  of 
office.-— Burnett  v.  Lou^rldge,  (Iowa,)  54  N. 
W.  238. 

19.  'Where  an  abstract  of  the  record  fails 
to  show  that  an  appeal  has  been  taken,  and 
there  is  an  aduitioual  abstract  by  defendant, 
denying  that  a  notice  of  appeal  has  been  served, 
and  plaiutiff  makea  no  response  thereto,  the 
case  must  be  dismissed.— Iowa  Live-Stock  Co. 
V.  Tx)wman,  (Iowa,)  54  N,  W.  368. 

20.  Where  the  abstract  fails  to  show  what 
part  of  the  evidence  Is  contained  in  the  record, 
assignments  of  error  cannot  be  determined  when 
one  of  them  inTolvei  all  the  evidwce  in  the 
case,  and  the  other  so  mnch  thereof  as  will 
enable  the  court  to  pass  on  the  a^issibility 
of  certain  evidence.  —  JtAoiaon  v.  Jt^nson, 
aowa.)  64  N.  W.  260. 

91.  When  a  motion  for  a  new  trial  is  heard 
in  part  upon  certain  papers  and  doeniDenti. 
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And,  on  appeal  to  the  ■oiveue  cotirt  from  an  or- 
der denjrinx  the  motion,  tfaer  are  properly  iden- 
tified by  tfie  jadge  and  certified  hj  tne  clei^  of 
tbe  district  court,  no  bill  or  Btatemeut  is  re- 

?[nired  to  bring  inch  papers  and  documents  be- 
ore  the  court,  siuoe,  under  Laws  1891,  c.  120, 
I  5,  "if  the  appeal  is  from  an  order,  ha  shall 
transmit  the  order  appealed  from,  and  the  orig- 
inal papers  used  hy  each  party  on  the  applicar 
tioQ  for  the  order  appealed  from/'— Goose  River 
Bank  y.  Gllmore,  (N.  D.)  54  N.  W.  10St2. 

32.  An  appeal  will  not  be  dismissed  because 
the  record  is  not  sufficiently  foil  for  the  exam- 
ination of  the  main. questions  of  error  assigned. 
—Ellis  T.  Wait,  (S.'D.)  54  N.  W.  925. 

Time  of  flliDg  additional  abstracts  by 
appellee. 

SS.  Failure  by  appellees  to  file  th^ir  addi- 
tional abstracts  within  the  time  prescribed  by 
the  rules  of  court  is  no  ground  for  strikiug  it 
from  the  files,  when  no  prejudice  is  shown 
to  have  resulted  to  appellants  from  the  delay. — 
France  v.  Smith,  (Iowa,)  64  N.  W.  366. 

Bigbt  to  oontradiot  reoord. 

m.  The  record  entry  of  a  Jadgment  rendered 
In  the  county  court,  as  embodied  in  a  dulj-au- 
thokticated  transcript,  imports  absolata  verity, 
and  cannot  be  varied  or  contradicted  by  extrin- 
sic evidence  in  the  appellate  court-^uUivan 
V.  Benedict.  (Neb.)  M  H.  W.  676. 

36.  Affidavits  cannot  be  recuved  in  the  bu- 
pre  me  oourt  to  contradict  the  records  of  the 
lower  court,  by  showing  that  the  shorthand  re- 
porter's tranalBtioii  of  the  evidence  contained 
Id  q^pdlee'i  addlttonal  abstnut  has  been 
changed;  the  remedy  being  by  application  to 
the  lower  court  for  relief. — Eraace  v.  Smith, 
(Iowa.)  54  N.  W.  866. 

Bill  of  exceptions. 

m.  Affidavits  la  support  oi  a  motion  for  a 
eontlnuancet  to  be  avwlable  on  appeal,  must 
be  made  a  part  of  the  record  by  a  bOl  of 

excegdons.— Barton  v.  McKay,  (Neb.)  54  N. 

S7.  'llie  stenographer's  transcript  of  the  pro- 
ceedinga  tiad  at  the  trial,  and  used  on  a  motion 
for  a  new  trial  for  the  purpose  of  showing  er- 
rors of  law  occurring  at  the  trial,  does  not  con- 
stitute an  authenticated  record,  and  before  the 
supreme  eourt  can  review  errors  occurring  at 
the  trial  the  proceeding  must  be  brought  upon 
the  record  by  a  bill  of  exceptions  or  statement 
of  the  case.— Ooose  River  Bank  v.  Qitmore,  (N. 
U.)  S4  N.  W.  1082. 

Sd.  A  certificate  of  the  trial  judge  appended 
to  the  bill  of  exceptions.  "All  evidence.  True 
bill.  Ordered  part  of  record  in  this  case,"— Is 
eufflclent.— First  Nat.  Bank  t.  Lowrey,  (Neb.) 
64  N.  W.  IM8. 

Hi.  Where  a  Mil  of  exceptions  is  stipulated, 
and  does  not  appear  to  have  the  sanction  of 
the  trial  judge,  the  appeal  will  be  dismissed,  if 
the  fact  18  brought  to  the  attention  of  the  ap- 
pellate court  before  argument.— Lynch  v.  Cra- 
ney,  (Mich.)  54  N.  W.  879. 

30.  Kev.  St.  fi  4035.  provides  that,  if  any 
IieriwQ  aggrieved  by  any  act  of  the  connty 
court  shall,  without  fault  on  his  part,  have 
omitted  to  take  his  appeal  accordini^  to  law, 
the  circuit  conrt  may,  if  Justice  requires  a  re- 
Tirion  of  the  case,  on  the  petition  of  the  party 
aggrieved,  allow  an  appeal  as  though  taken 
seasonably.  Hdd,  that  the  supreme  court  can- 
not review  the  action  of  the  circuit  conrt  in 
allowing  an  appeal  from  the  county  court 
after  more  than  60  days  from  the  date  of  an 
order  disallov^ng  a  claim  against  an  estate,  in 
the  alNtence  of  a  bill  of  exceptions  showing  the 
facts,  considerations,  or  grounds  on  which  the 
^«ult  eourt  based  its  order.— Marsh  v.  Brie> 
■en,  (Wis.)  54  N.  W.  109a 

 Waiver  of  objections. 

81.  The  nhjcction  that  the  bill  of  exceptiuns 
was  not  prqperiy  settled  and  returned  cannot  be 
raieed  for  the  first  time  at  the  argument  of  tbe 


appeal  on  tbe  merits.— Davis  A  BaoMn  Bldg. 
A  Mannfg  Oo.  t.  UvMraide  Batter  ft  Oheeoe 
Oo.,  (Wis.)  64  N.  W.  006. 

Behearlng. 

33.  Under  Oon.  St  1878,  c.  66.  I  244.  any 
issue  or  question  of  law  alone,  such  as  an  ap- 
peal from  a  Justice  of  the  peace  on  questions 
of  law  atone,  may  be  brought  on  for  hearing 
before  the  court  at  any  tima — Rollins  v.  Ntrit- 
ing,  (Minn.)  54  N.  W.  1118. 

38.  On  a  motion  for  a  r^earing,  aiBdavita 
outside  of  the  record  will  not  be  considered.— 
Weld  V.  Johnson  Manufg  Co.,  (Wis.)  61  N. 

w.  oes. 

34.  An  appellant  who  has  once  abandoned 
his  appeal  cannot,  after  an  (^iuhm.bas  been  ren* 
dered  in  the  cause,  renew  the  upeal  upon  a  re- 
hearing.—Pitkina  T.  Feet,  (lowaj  64  N.  W.  210. 

Appeals  from  inferior  courts. 

85.  Where  an  action  is  brought  before  a  jos- 
tice  it  is  not  too  late  to  raise  the  question  of 
misjoinder  of  Issues  on  a  demurrer  ore  tenus  in 
tlie  circuit  court  ou  appeaL— Wirth  t.  Banell, 
(Wis.)  54  N.  W.  38a 

36.  The  fact  that  the  probate  Judge  was  a 
stockholder  in  a  trust  company  which  was  ap> 
pointed  guardian  of  an  incompetent  person  did 
not  vitiate  the  order  of  citation  on  the  petition 
to  try  the  mental  competency  of  such  person; 
and  under  How.  St.  |  6789,  providing  uiat  on 
appeal  from  a  probate  ooart  the  drcult  court 
may  reverse  or  affirm.  In  whole  or  in  part,  tbe 
sentence  or  act  appealed  from,  and  may  make 
such  order  or  decree  thereon  as  the  Judge  of 
probate  court  on^t  to  have  made,"  on  appeal 
from  the  final  decree  on  such  petition  the 
drcidt  court  acquired  Jarisdictloa  to  retry  tbe 
issues  on  the  merits.- la  re  Leonard's  Estate 
(Mich.)  64  N.  W.  1082. 

IV.  REVIEW. 

Zn  generaL 

37.  Where  a  motion  for  a  new  trial  is  not 
made  within  three  days  after  decree  the  appel- 
late CO  art  cannot  examine  any  errors  alleffea  to 
have  occurred  at  the  trial.  —  Fitzgerald  t. 
Brandt,  (Neb.)  64  N.  W.  992. 

88.  In  an  action  at  law  in  the  district  ooart, 
tried  before  the  court  without  a  jury,  the  jadg- 
ment can  be  reviewed  only  after  a  motion  for  a 
new  trial,  asaignitiK  the  aUcged  errors,  has  been 
filed  and  overruled  in  the  lower  coart— Shooing 
V.  Cobum.  (Neb.)  64  N.  W.  84. 

On  seoond  appeal. 

89.  On  a  second  appeal  the  eourt  will  not 
review  Its  former  decision,  on  substantially  the 
same  state  of  facta,  on  the  ground  that  it  was 
misled  on  the  former  hearing  as  to  the  points 
In  dispute^  ^eot  tf  the  court  was  ndsled,  ft  was 
the  doty  of  the  party  now  appealing  to  ask  for 
a  rehearing.- Damon  T.  De  Bar,  (Mich.)  64 
W.  300. 

Who  may  allege  errors. 

40.  Defendant  moved  tn  the  district  court 
to  vacate  certain  jadnnents  entered  in  favor 
of  plaintiff,  and,  pending  defendant's  motion, 
plaintiff  made  a  counter  motion,  asking,  in  the 
alternative,  either  that  the  Judgments  be  con- 
firmed, or,  if  vacated  on  defendant's  motion, 
that  a  new  judgment  be  entered  on  the  rer- 
dict.  .Both  motions  were  denied,  by  one  aud  the 
same  order.  Beld,  that  while  the  order,  in 
terms,  denied  plaintiff's  motion,  at  well  as 
that  of  defendant,  its  practical  operation  and 
legal  effect  wm  wholly  favorame  to  plaintiff, 
and  that  an  appeal  by  him  would  not  lie~<ion]d 
r.  Ouloth  &  D.  Bl.  Co.,  (N.  D.)  64  N.  W.  316. 

ObjBotlons  not  raised  below. 

41.  The  objection  that  the  eourt  has  not  ju- 
risdiction of  the  action  is  not  waived  by  a  fail- 
are  to  demur  to  the  complaint,  nnon  that 
groaad,  In  the  conrt  below,  and  may  oe  taken 
at  any  time,  bk  either  the  trial  or  the  ajpnellat* 
oourt-Nelaon  t.  Ladd.  (S.  !>.)  64  N.  WTSOO. 
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42.  Where  the  record  on  appeal  is  not  inffi- 
elentlj  fall  for  the  examinatiOB  of  the  main 
asBiKnmmtB  of  error,  appellant  will  be  oonfined 
to  such  assiKunientfi  of  prror  as  miif  Mtmerly 
be  cotmidered  upon  the  rec»rd  presented.— £S1Ub 
T.  Wait,  <S.  D.)  M  N.  W.  925. 

48.  In  DMndamus  bj  a  DewlT-organlzed 
township  to  compel  the  oid  township  to  make 
an  equitable  dinsion  of  the  assets  and  liabill- 
tiea  as  they  existed  before  plaintiff's  Incoipo- 
ratioa.  defendant  cannot,  on  appeal,  he  heard 
to  InslAt  on  objections  to  the  validity  of  plaln- 
tUTs  incorporation,  not  put  in  issue  by  the  plead- 
ings, or  ursed  b^-  it  in  the  court  below.— Inde- 
poniient  DUitrict  of  Corwith  v.  District  Tp.  of 
tu  Verne,  ffowa.)  64  N.  W.  221. 

44.  ^There  an  aUeged  error  Is  raised  for  the 
first  time  in  argument  on  appeal,  and  does  not 
■eflm  to  have  been  called  to  the  attention  of  the 
Astrict  court,  it  will  not  be  considered  Ij  the 
supreme  court.— Waterhonse  t.  Ulack.  (Iowa,) 
64  N.  W.  MX 

45,  Where  aiq>ellant  mnde  no  objection  to 
the  f<Hin  of  an  applU^ation  to  set  aside  a  de- 
fault In  the  court  below,  he  cannot  object  to 
the  same  on  appeal.— Worth  T.  Wetmorc, 
aowaj  M  N.  W.  mL 

48.  Where  the  proceedingi  Id  settlDg  aside  • 
default  were  Infoimai  and  not  strictly  accord. 
iug  to  statute,  but  no  objection  was  made,  the 
ease  will  not  be  reversed  when  It  appears  thai 
m  Qonrect  result  bns  been  readied.— Worth  v. 
Wetmore.  (Iowa,)  54  N.  W.  56. 

47.  Where  it  Is  oitreed  between  a  vendee 
and  the  vendor's  xamiahing  creditors  that 
the  Tishts  of  the  creditors  to  the  property  sold 
■hall  De  determined  by  a  suit  in  eQuity,  and 
saeh  a  suit  is  brou^t,  and  issue  jmned  th^ein, 
without  objection,  the  vendee  cannot  object,  on 
^peal,  that  the  suit  could  not  be  bzoiubt  be- 
cause the  creditors  had  not  obtained  a  uen  od 
the  property,— OoU  *  Frank  Co.  T.  Miller, 
down,)  64  N,  W.  443. 

48.  An  objection  to  the  admission  of  evl- 
deni-e,  taken  for  the  first  time  on  appeal,  will 
not  be  considered.— Goldsborough  v.  Piddnck, 
(Iowa,)  54  N.  W.  431. 

411^  An  objection  to  the  sufficiency  of  the 
dp'  inration,  raised  for  the  first  time  on  apoeaU 
will  not  be  considered.  —  Needham  v.  £ing, 
(Mich.)  54  N.  W.  SOI. 

5U.  In  an  action  on  a  policy  of  insurance 
it  a^pured  that  in  the  policy  it  was  stated 
tliat  the  iwopertr  was  occupied  "as  a  qiorting 
houR."  The  only  issue  of  &ct  litlmted  was 
IIS  to  the  breach  of  a  condition  in  the  policy, 
and  there  was  no  attempt  to  defend  on  the 
grouod  that  the  contract  was  illegal.  Held, 
tliat  after  JudjcmeDt  for  plaintiff  the  point 
could  not  be  raised  for  the  first  time  that  the 
policy  was  void  as  being  on  property  used  for 
an  unlawful  purpose. —  White  v.  Western 
Assur.  Co.  of  Toronto,  (&Iinn.)  64  N.  W.  103. 

Discretion  of  trial  court. 

51.  The  exciiHiug  of  a  Juror  for  catise  is  not 
ground  fur  reversal  unless  tlim-e  iippears  to 
have  been  au  abuse  of  discrotioo.  —  Omaha 
Soiithem  Ity.  Co.  v,  Beeaon,  (Nt'h.)  54  N.  W. 
557. 

The  supreme  court  wUl  not  review  the 
action  of  circuit  courts  in  determining  applica- 
tions to  set  aside  pro  coofesso  orders,  unless 
there  has  been  a  clear  nbuse  of  di.-^crt^'tioa. — 
Mills  V.  McLeod,  (Mich.)  5+  N.  W.  387. 

53.  Under  Comp.  Laws,  S  5411,  which  pro- 
vides that  xvhere  a  mortgagee  has  commenced 
forerlosure  by  advertisement,  and  the  mort- 
gagor shows  by  affidavit  that  he  has  "a  legal 
counterclaim,"  or  siiy  other  "valid  defense," 
the  district  Judfje  of  the  county  -wherein  the 
property  is  situated  may  enjoin  the  continuance 
of  «u<'h  foreclosure,  and  direct  all  further  pro- 
ccMlings  to  be  had  in  the  district  court  having 
jnriiwliction  of  the  subjf  t^-inatter.  The  district 
ladge  is  dothed  with  a  p.ire  disraretioQ,  which 
eannot  be  revieweil  unles!»  abused. — McOann  t. 
Mortgage,  Bank  &  Investmrat  Co.,  (N.  D.)  U 


N.  W.  1026;  WIllIaiMon  t.  Sum.  Id.;  Hal- 
vorsoQ  V.  Same,  Id. 

Prwamptions. 

M.  Wliere  the  record  shows  an  ofFw  of,  and 
an  objection  to,  certain  documentary  evidence, 
but  Is  silent  as  to  any  raliug  thereon,  or  that 
the  offer  was  insisted  on,  or  the  exhibit  treated 
OS  in  evidence  after  the  objection  was  mode, 
the  inference  is  that  tba  por^  offering  it  anb- 
mitted  to  the  objection,  r- Walker  v.  l>allQr» 
ffowa.!  54  N.  W.  'M4. 

55.  On  appeal  from  a  judgment  embradng 
costs,  the  supreme  court  will  presume,  unless 
the  contrary  affirmatively  appears  In  the  record, 
that  the  coits  were  duly  taxed  and  inserted 
in  the  judgment.— Gould  t.  Puluth  &  D.  St 
Co.,  (N.  D.y  54  N.  W.  316. 

fitt.  Where  the  tax  record  in  cjuestion  Is  not 
before  the  appellate  court,  and  there  ii  notbiog 
to  show  that  the  bill  of  exceptions  contains  afi 
the  evidence,  the  judgment  of  the  court  below 
will  be  affirmed.— Lynch  v.  Oraney,  (Mich.)  64 
N.  W.  87». 

57.  On  an  appeal  from  an  order  it  will  ha 
assumed  that  all  the  affidavits  and  evidence  used 
oa  the  hearing  in  the  court  bdow  have  hee^ 
transmitted  to  the  appelate  court,  and  the  ex- 
iat^ce  of  oniy  evidence  not  discdosed  by  the 
record  transmitted  will  not  be  presumed.— Uroch 
v^Attltmon  A  Taylor  Ca.  (S.  D.)  M  N.  W. 

BS.  Where  the  record  doss  not  ihow  that  all 
the  evidence  is  contained  In  the  bill  of  exoep- 
tions,  it  cannot  be  assumed  on  appeal  that  there 
was  not  the  proper  foundation  for  hypothetical 
questions  as  to  the  valuR  of  plaiutiff^  serrioeo. 
— Crowell  V.  Truax,  (Mich.)  64  N.  W.  3&4. 

59  Where  It  is  sought  to  review  a  decree  fn 
equity  by  error  proceedings,  and  the  only  error 
alleged  is  that  the  pleading!  do  not  support  the 
decree,  every  reasonable  presumption  must  be 
Indulged  in  to  support  the  correctness  of  the  de- 
cree; and,  unless  it  certainly  appears  that  no 
such  decree  could  lawfully  be  pronounced  on  the 
plcidings,  it  will  not  be  disturbed.— FitzgeraJd 
V.  Brandt,  (Neb.)  54  N.  W.  992. 

SO.  A  bUl  of  exceptions,  duly  allowed  and 
certified  bar  the  trial  judge,  imports  absolute 
verity,  and  its  trnthfalnees  cannot  be  assailed 
collaterally.  —  Gregory  v.  Kaor,  (Neb.)  64  N. 
W.  859. 

Weight  and  solHoienoy  of  erldezioe. 

61.  In  on  action  on  on  accident  insurance 
policy,  where  the  evidence  is  conflictiag  as  to 
whether  the  assured  was  intoxicated  at  the  time 
he  was  killed,  and  consists  entirely  of  the  ob- 
servations of  persons  who  saw  him  before  and 
after  the  accident,  findinjrH  of  the  jury  that  he 
was  not  intoxicated,  an.d  that  he  was  using  dM 
care,  will  not  be  dutnrbed.— Sathwlanid  v. 
Standard  lafe  &  Aco.  Ins.  Ga,  (Iowa,)  M  M. 
W.  463. 

65.  Where  the  testimony  of  a  wltnesa  who 
Is  the  party  In  interest  is  not  corroborated,  and 

his  statements  are  inconsistent,  and  evidently 
discredited  by  the  trial  judge,  the  appellate 
court  will  not  disturb  a  judgment  rendered 
against  him.— Peek  v.  Cook,  (Mich.)  54  N.  W. 
708. 

W.  A  judgment  will  not  be  reversed  for 
want  of  evidence  unless  the  proof  is  plainly 
and  unmistakably  opposed  to  It. — FlannagaD  V. 
Edwards.  (Neb.)  54  N.  W.  565. 

04.  Where  the  evidence  is  in  writlnir.  and 
practirtiUy  undisnuted  as  to  the  amount  due 
irialntiff.  a  verdiiit  for  a  snm  modi  less  cannot 
be  snslained.— Porter  v.  Rherman  County  Bank- 
ing  Co..  (Neb.)  ."V*  \.  W.  424. 

f^-  In  on  action  on  a  note  where  the  pre- 
ponderance of  the  evidence  shows  that  plaintiff 
IS  a  bona  fide  holder,  and  entitled  to  recover,  a 
judgment  for  defendant  will  be  reversed. — 
Reuber  v.  Crawford,  (Neb.)  64  N.  W.  548. 

66.  Where  the  only  question  in  a  case  is 
whether  or  not.  justifiably  relying  upon  the 
representations  of  plaintiff's  agent  rr  to  the 
cfrntenta  of  »  written  contraet»  the  defendant* 
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filled. the  Bame,  and  whether  or  not  said  rep- 
reaentatioDB  were  false,  and  the  evidence  is 
conflictiDe,  a  rerdict  for  defendants  will  not 
be  disturbed.— Aultman  &  Taylor  Go.  t.  Finck, 
(Neb.)  54  N.  W.  989. 

Weight  and  sufflcienoy  of  evidence — 
Ffaadings  of  court. 

07.  The  finding  of  a  court,  in  a  case  tried 
withont  a  Jnry,  has  the  same  force  as  a  ^'erdict, 
and  will  not  be  disturbed  where  the  uvldence 
is  confllctiDff. — Westover  t.  Lewis,  (Neb.J  B4 
N.  W.  961. 

H'.  Where  the  evidence  is  conflicting,  the 
finding  of  the  trial  court  will  not  be  disturbed 
on  appeal.— Trustees  of  Seventh  Dav  Baptist 
Memorial  Fond  v.  Saunders,  (Wis.)  S4  N.  W. 
lOM. 

68.  Where  the  testimony  is  sufficient,  if 
troe,  to  uphold  the  judgment,  and  the  evidence 
is  conHicting,  a  finding  of  the  court  below  will 
not  be  disturbed  on  appeal.— Kdioe  v.  Boms, 
(Wis.)  64  N.  W.  781. 

70.  Wh»e,  in  an  action  on  a  note,  the 
evidence  tbows  want  of  consideration  for  the 
note,  and  falls  to  establish  that  the  plaintiff 
was  a  bona  fide  purchaser  for  value  before 
maturity,  a  verdict  and  Judgment  in  favor  of 
the  def^dant  will  not  be  set  a^de.— •Homer  t. 
Grewell,  (Neb.)  64  N.  W.  967. 

71.  where,  on  foreclosure  of  a  mortgage, 
tlie  question  is  whether  or  not  defendant  made 
a  valid  tender  of  the  mortgage  debt,  a  finding 
by  the  court  that  there  was  such  tender  wiD 
not  be  set  aside  on  appeal,  there  being  no  de- 
cided pr«>onderance  of  evidence  against  such 
finding— Hankd  T.  Belacamper,  (Wis.)  64  N. 

72.  Where  the  evidence  is  in  conflict  as  to 
whether  a  junior  mortgage  was  talcen  with  no- 
tice of  a  senior  mortgage,  It  appearing  that  the 
junior  mortgage  was  first  placed  of  record,  a 
decree  entered  on  a  finding  that  the  junior 
mortgage  was  so  taken  will  not  be  disturbed 
m  aj^eal.— McOUl  v.  Howks,  (Mich.)  64  N. 

78.  Where  no  exceptions  are  taken  to  rulings 
la  a  case  tried  by  the  court,  and  no  find- 
ings of  fact  or  of  law  are  requested,  bat  all  the 
testimony  offered  is  in  the  record,  the  condn- 
slons  of  the  trial  jndfre  will  not  be  reviewed. 
Haines  v.  Saviers,  (MichJ  63  N.  W.  531,  fol- 
lowed.—  Township  of  Gumming  v.  Schick, 
(Mich.)  64  N.  W.  40. 

74.  Where  questions  of  fact  have  been  de* 
termined  by  the  trial  Judge,  and  the  evidence 
seems  to  support  his  conclusion,  his  decision 
rendered  thereon  will  not  be  disturbed.- Browne 
V.  Winslow,  (Mich.)  54  N.  W.  960. 

BallngB  on  evidence. 

76.  The  admission  of  testimony  that  has  no 
bearing  upon  the  issues  as  made  by  the  plead- 
ings, but  wbich,  from  its  nature,  would  tend  to 
prejudice  the  jury  against  the  party  objecting, 
oonstituteB  reversible  error.  —  McMillan  t. 
AitchlaoD.  (N.  D.>  64  N.  W.  1030. 

Hftttera  not  apparent  on  record. 

76.  The  eftect  of  a  ruilne  on  a  demurrer  can- 
not be  considered  on  appeal  when  the  abstract 
does  not  show  that  a  demurrer  to  the  petition 
was  interposed.- Andregr  t.  Bnuukid,  (Iowa.) 

Harmleu  eridenoe  —  Bnlings  cm  eri- 
denoe. 

77.  The  fact  that  a  question  addreMed  to 
a  witness  calls  fw  a  condosion  of  law  Is 
harmless  error  where  the  witness  In  answer 

states  only  facts.— Bridgman  r.  Hallbwv, 
(Minn.)  64  N.  W.  752. 

78.  Hie  errcneous  overraling  of  objections  to 
questions  asked  on  cross-examination  is  not 
ground  for  reversal  when  the  answers  to  such 
questions  In  no  way  prejudiced  appellant  — 
Akers  v.  Thwing.  (Minn.)  64  N.  W.  194. 

70.  Where  a  witness  testifies  tibat  be  has  no 
reoonection  of  a  certain  f  ac^  indspwulent  of  a 


A  


memorandum  thereof  made  by  Um  at  tiie  time, 
and  then  testifies  from  the  memorandom,  foUy. 
as  to  all  the  matters  therein  referred  to,  the  re- 
fusal to  admit  the  memoraiiduiu  itself  in  evi- 
dence is  not  prejuilical  error.— Butler  t.  Chi- 
cago, B.  &  Q.  E.  Co.,  (Iow;i.)  51  N.  W.  208. 

 Error  in  appellant'^  faTor. 

80.  A  case  will  not  be  reversed  by  reason  of 
the  giving  of  an  erroneous  instruction  where  it 
is  clear  that  the  complaining  party  was  not 
prejudiced  thereby.— National  Bank  T.  XiCnike, 
(N.  D.)  54  N.  W.  01». 

81.  Tboufl^  an  order  reqnirlng  plaintiff  to  re- 
mit a  portion  of  a  verdict  in  his  favor,  and  di- 
recting judgment  for  htm  to  be  entered  for  the 
balance,  is  erroneous,  defendants  cannot  com- 
plain, as  the  error  Is  in  their  favor. — Hudson  v. 
Applegate.  (Iowa.)  64  N.  W.  4^ 

62.  A  judgment  containing  a  finding  that  a 
temporary  Injunction  was  proi>erly  allowed  vrill 
not  be  reversed  where  such  finding  does  not 
prejudicially  affect  the  rights  of  the  party  oom- 
plamin^  and  the  judgment  ia  otherwise  cor- 
rect.—Westover  T.  Lewis,  (Neb.)  64  N.  W.  961. 

Objections  waived. 

88.  A  new  cause  of  action  should  not  be 
first  presented  In  a  reply,  but  when  no  objec- 
tion Is  made  on  that  ground  in  the  district 
court,  and  the  issues  ivesented  are  submitted 
on  their  merits,  such  objection  will  be  held  to 
have  been  waived.— Gregory  v.  Kaar,  (Neb.)  54 
N.  W.  859. 

84.  Rulings  of  the  trial  court*  In  not  per- 
mitting defendant  to  answer  certain  qnestfons 
asked  by  his  counsel  on  direct  examination^ 
cannot  be  reviewed,  where  no  offer  was  made 
in  the  trial  court  to  prove  the  facts  which  thA 
party  complaining  assumes  the  qneatkms  would 
have  elicited.- Barton  v.  McKay,  (Neb.)  54  N. 
W.  968. 

85.  Where  no  question  of  variance  between 
the  pleading  and  proof  was  raised  at  the  trial, 
the  objection,  on  appeal,  will  be  deemed  to 
have  been  waived.-— O'Connor  T.  Ddaney, 
(Minn.)  64  N.  W.  1106. 

60.  Instructions  given,  or  those  asked  ana 
refused,  will  not  be  reviewed  where  no  refet^ 
ence  Is  made  to  them  In  the  motion  for  a  new 
trial.— Barton  v.  McKay,  (Neb.)  54  N.  W.  968. 

87.  Where  a  party  to  an  action  acquiesces 
in  an  instmction  as  to  the  law  of  the  case, 
he  cannot  aftowards  assert  that  the  law  ia 
otherwise,  a«  a  reason  for  setting  aside  the  ver- 
dict.—Bergfa  V.  Sloan,  (Minn.)  6#N.  W.  943. 

88.  In  an  action  for  damages  by  a  fire  netdi- 
gentiy  set,  the  complaint  alleged  several  differ- 
ent elemoits  of  negligence,  and  the  court 
charged  that,  if  defmdant  was  n^Ugent  in  ei- 
ther of  the  particulars  mentioned,  plaintiff  must 
recover.  Bad,  that  where  defendant  submitted 
requests  based  on  such  luBtmetion,  whidi 
were  granted,  he  could  not  insist  on  appeal 
that  It  was  Incumbent  on  plaintiff  to  prove  ea^ 
element  of  nMligence  alleged. — "Stadbzm  t. 
King,  (Mich.)  64  N.  W.  891. 

y.  BPFEcrr  of  appeau  . 

stay  of  prooeedinge. 

89.  Qen.  St.  1878.  c.  86.  I  10.  provides  that 
an  appeal  from  an  order  shall  stay  all  proceed- 
ings tnereon,  and  save  all  rights  affected  there- 
by, if  the  appellant  executes  a  bond  in  such 
sum  and  with  such  sureties  as  the  judge  mak- 
ing the  order  directs  and  approves.  Had,  that 
when  such  bond  was  filed  on  an  appeal  from 
an  order  refusing  a  new  trial.  It  suspended  the 
right  to  enter  judgment  in  the  court  below. — 
St.  Paul  &  D.  R.  Co.  V.  Village  of  HincUer, 
(Minn.)  64  N.  W.  940;  In  re  Saundera,  Id. 

VI.  DECISION. 

Afflrmanoe. 

00.  Where,  on  appeal,  the  Judges  are  eqoallr 
divided  as  to  whetnor  a  cwt^  ma  was  pn»> 
ndldal,  the  order  appealed  from  will  be  af- 
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firmed.— Gran  r.  Spangenberg,  (Minn.)  54  N. 
W.  »33. 

91.  Wbere  od  appeal  0017  a  partial  tran- 
script is  presented,  mod  no  error  in  the  proceed- 
ings is  apparent  therefrom,  the  jadgment  must 
be  affirm^.— State  T.  Ooyle,  (Iowa.)  54  N.  W. 
S26. 

Oranting  loave  to  amend. 


03,  Where  a  demurrer  to  ft  complafot  la 
sttatained,  and  plaintiff,  instead  of  amending, 
as  given  leave  to  do,  appeals,  the  appellate 
court,  in  affirming  the  order,  mar,  unless  Uiei-e 
has  been  a  judgment  rendered,  which  it  also 
afiirms,  grant  leave  to  amend.  People  t.  Jack- 
son, 24  Cal.  G30.  distiDguished.~Oreelv  T.  Mc- 
Coy, (S.  D.)  54  N.  W.  ttjtf. 

Dismissal. 

95.  Where  more  than  a  rear  has  elapsed 
wince  an  ai)i>eal  was  taken,  ana  ndther  the  orig- 
inal papers,  nor  copies  of  the  same,  have  been 
filed  in  the  appellate  conrt,  and  no  abstract  or 
brief  vas  so^ed  or  filed  for  nearly  a  year  after 
the  appeal  was  taken,  and  no  snffident  ex- 
planation is  offered  for  the  delar,  the  aweal 
wUl  be  dUmissed.— Smith  v.  Chicago,  IC.  &  St. 
P.  Ry.  Co.,  (S.  D.)  64  N.  W.  931. 

94.  Where,  cm  an  appeal  from  a  judgment 
by  defittdt,  uie  record  does  not  contain  the 
evidence  on  which  such  judgment  was  based, 
and  there  are  no  assignments  of  error,  there  is 
nothing  the  court  can  review,  and  the  appeal 
■win  be  dismissed.— Uopkina  t.  Dineen,  (Iowa,) 
54  N.  W.  196. 

96.  SesB.  Laws  18S7,  No.  174.  which  re- 
qniree  an  appellant  from  ttte  decision  of  the 
probate  conrt  to  file  the  record  in  the  circuit 
oomt  within  30  days  after  taking  the  appeal, 
and  which  declares  tliat.  "on  his  failure  so  to 
do.  such  appeal  shall  cease  to  be  of  effect,  and 
that  the  order  or  decree  appealed  from  shall 
stand  as  .though  such  appeal  had  not  been 
taken,"  Is  a  mandatory  statute;  and  wbere 
the  record  Is  not  filed  within  the  required 
time  tiie  appeal  ^ould  be  dismissed,  on  ap^- 
Iee*s  motion,  thoagh  it  Is  filed  after  the  maJcmg 
of  the  motion,  and  before  the  hearing. — Merrl- 
man  y.  Jackson  Circuit  Judge,  (Mich.)  54  N. 
W.  871. 

90.  Pub.  Acts  1881.  No.  200,  I  61,  providing 
fdr  appals  in  tax  cases,  states  that  such  pro- 
ceedings shall,  where  no  other  provision  is 
made,  follow  the  ordinary  chancery  practice, 
and  that  on  appeal  taken  the  Judge  shall,  at 
the  nqnest  of  either  party,  and  on  notice,  settle 
a  case  containing  so  much  of  the  proceedings 
as  may  be  necessary  for  the  snnreme  coart, 
and,  if  an  am>eal  shall  be  tak«i,  such  case  shall 
be  transmitted  to  snch  court.  BHd,  that  an 
appeal  in  a  tax  esse  cannot  be  dismissed  be- 
cause the  api>ellant  has  not  caused  a  case  to 
be  tntrde  ana  settled;  for  in  ordinary  chancery 
appeals  either  party  has  the  right  to  procure  a 
ease  to  be  settled,  and  if  the  appeal  be  regular- 
ly taken,  and  neither  party  takes  steps  to  have 
a  case  made,  the  cause  will  stand  for  a  bearing 
without  the  testimony,  and  it  will  devolve  on 
appellant  to  show  that  the  decree  b  not  war- 
panted  by  the  pleadings.— Carney  v,  Baldwin, 
(Mich.)  54  N.  W.  1081. 

UT.  Pub.  Acts  1S!>1,  No.  200,  |  61,  provides 
that  notice  shall  be  given  of  all  appeals  in  tax 
caspA  to  the  supreme  court,  and  that  such  ap- 
peals shHll  be  claimed,  and  a  bond  for  costs 
given,  within  20  days  after  the  making  and 
entering  the  decree.  Bdd,  that  where  the  ap- 
peal is  not  claimed,  and  the  bond  filed,  withm 
the  20  days,  the  appeal  will  be  dismissed, — 
Carney  t.  Baldwin,  GUich.)  M  N.  W.  lOSL 

Berersal. 

98.  A  judgment  will  not  be  reversed  be- 
cause, on  the  hearing  of  a  motion  for  a  con- 
tinnance,  counter  affidavits  were  used,  and  the 
motion  dented,  where  the  showing  of  the  mov- 
ing party,  when  taken  alone,  is  Insufficient  tn 
mtitle  him  to  the  continuance.— Barton  v.  Mc- 
Kay, (Neb.)  54  N.  W.  tMI8. 


I      99.  The  sopreme  court  win  not  saardi  flw 

I  record  to  ascertain  whether  there  is  any  evi- 
'  deuce  in  it  to  sustain  or  reverse  a  dedalon  of 
i  the  circuit  court  in  directing  a  verdict. — Rayl 
v.  Hammond's  Estate,  (Mich.)  54  N.  W.  693. 

1W.  On  an»eal  to  the  district  court  on  ques- 
tions of  law  alone,  a  justice's  judgment  will 
not  be  reversed  1>ecauBe  the  justice,  having  been 
requested  to  do  so,  has  not  returned  aU  the 
evidence,  the  park's  remedy  being  by  nroceefr 
ings  to  compel  a  full  return.— Coor  t.  CowdrXt 
(Minn.)  54  N.  W.  935. 
Modifloation. 

101.  On  an  atmeal  from  a  justice  the  district 
court  may  modify  the  judgment  whwe  the  er- 
roneous part  Is  sevarahfe  mm  the  remainder. — 
Meister  v.  Russell,  (Minn.)  54  N.  W.  935. 

itKi.  On  an  appeal  from  a  justice  on  que»- 
tlons  of  law  alone  the  diatrict  court  mi^.  after 
a  decision,  re«msider  and  modify  Its  first  de* 
dsioQ  of  the  case.— Mristsr  t.  Bnssdl)  (Mfain.) 
54  N.  W.  930. 

Remand— Dlreoting  amendment. 

li'8.  The  supreme  court  has  the  power,  on 
remitting  to  tne  trial  court  a  case  which  has 
been  appealed,  to  direct  that  an  amendment  to 
a  pleading  may  be  made,  and  this  power 
should  be  UberaJiy  exercised  In  furtherance  of 
jastice.  Kcllam,  J.,  dissenting.— Kvans  t. 
Hughss  County,  (S.  D.)  G4  N.  W.  1M8. 

VIL  UABILITIES  ON  APFBAL  BOND& 

Release  of  sureties. 

lOi.  By  an  agreement  between  the  parties  to 
an  appeal  pending  in  the  district  court,  a 
judgment  was  rendered  therein  against  the 
party  appealing,  vrithout  the  knowledge  or  con- 
sent of  the  surety  on  the  appeal  bond.  Held, 
that  in  default  of  j)roof  of  fraud  or  collusion 
between  tlie  principal  and  the  creditor,  the 
stipulation  for  judgment  did  not  release  the 
surety  from  liability  on  the  bond.— Howdl  T. 
Alma  Milling  Co.,  (Neb.)  64  N,  W.  126. 

Iffii.  The  continuance  of  a  cause  In  an  ap- 
pellate court  by  stipulation  of  the  parties  will 
not  discharge  the  surety  in  the  appeal  bond, 
though  made  without  tus  otmseut. —Howell  r. 
Alma  Milling  Co.,  (Neb.)  54  N.  W.  126. 

100.  A  bank  brought  an  action  in  a  county 
court  on  two  notes  held  as  collateral  security, 
and  recovered  judgment  against  ths  maker. 
Defendant  appealed  to  the  district  court,  the 
usual  bond  being  executed.  Wliile  the  cause 
was  pending  in  the  district  conrt  the  debt  due 
the  bank  was  paid,  after  which  one  H.,  to 
whom  the  said  notes,  prior  to  the  bringing  of 
the  suit,  had  also  been  pledged  as  collateral 
security,  subject  to  the  claim  of  the  bank, 
was  substituted  for  the  bank  as  plaintiff,  and 
he  recovered  judgment  on  the  notes.  Held, 
that  the  surety  in  the  appeal  bond  was  not  re- 
leased by  the  substitutiou  of  II.  as  plaintiff.— 
Howell  T.  Alma  MiUing  Co.,  (Neb.)  64  N.  W. 
126. 

Actions  on  bond—Pleading. 

107.  In  an  action  on  an  appeal  bond  glvui  in 
a  replevin  suit  brought  against  plaintiff  as  8hei> 
iff,  it  is  sufficient  to  allege  the  giving  of  the  un- 
dertaking to  plaintiff;  that  the  judgment  in  his 
favor  was  afflrmed;  that  the  property  has  not 
been  returned;  and  that  executions  have  issued 
against  the  principal  on  the  bond,  and  returned 
unsatisfied.— Shonlng  t.  Cobum,  (Neb.)  64  N. 
W.  84. 

APPKAKANCBL 

Efibct  as  wairer  of  dtjeotions  to  Juris- 
diction. 

I.  Where  the  venue  of  an  action  to  re- 
cover a  forfeiture  is  changed  on  affidavit  of 
the  chairman  of  the  board  of  supervisors  of 
.  the  town  where  the  forfeiture  is  incurred,  an 
'  objection  thnt  he  is  not  a  proper  person  to 
!  make  the  affidavit  is  waived  by  general  appear 
I  ance,— iSUte  v.  Wertsei,  (Wis.)  54  N.  W.  579. 
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S.  Tibe  SUng  of  a  motion  to  act  aside  a  de- 
l««It  I*  a  waiver  of  all  deferta  and  irregulari- 
ttea  in  tb«  service  or  the  summona.— MeCormick 
HarvestinK  Maeb.  Co.  t.  Schneider,  (Neb.)  54 
N.  W.  257. 

8.  In  an  actioD  before  a  eonnty  conrt,  de- 
fendant appeared  for  the  sole  pnrpose  of  ott- 
jectinjc  to  the  ^risdietion  of  the  conrt  on  the 
rround  tlMt  •amnions  had  not  been  duly  served, 
fint  hts  objeetlon  was  overruled;  and,  defeud- 
cnt  not  appfttriDK  fdrther,  jadgment  waa  ren- 
dered agamst  him.  Hdd,  tluit  sadi  appearance 
did  not  deprive  him  of  the  ri^t  to  have  the 


blach.  Ga  v.  Schneider,  (Neb.)  M  N.  W.  2ff7. 

4.  Ad  api^aranco  for  anv  other  purpose 
than  to  auestion  the  jorisdiction  of  the  court 
Lb  generu,  and  confers  jurisdiction  at  the 
peraon.--8t  Lonis  Car  Oo.  v.  StiUwatef  St. 
K7.  Co^CMinn.)  54  N.  W.  1064, 

5.  When  a  defendant  files  an  answer  under, 
and  relying  on,  an  arrangement  had  wttli  plaln- 
tiff,  that  the  action  wonM  not  proceed  until  eer^ 
tain  dIflFerenees  could  be  adjusted,  and  plaintiff, 
in  bad  fkith,  obtains  a  judgment  in  defendant's 
absence,  the  ease  does  not  come  within  Code,  | 
2628,  vrovicHng  that  an  aiipearanee  waives  all 
objeetHHis  to  an  otigfnil  nutloe,— Toof  t.  Fol^, 
(lowaj  M  N.  W.  60. 

AppUcatioii. 

For  iBsnranos,  sea  **Insarsaoe.  **  7. 
Of  payments,  aea  "Payment, "  6. 

Appointment. 

OfreoalTer*  see  "Beoeivers,"  1-8. 

Appraisemant. 

Of  insurod  pn»erty,  sea  "Insurance, "  81. 
Of  value  of^baildIn«>  at  end  of  leaae,  see  "  ArUtra- 
tion  and  Award.  ■* 

Appropriation. 

See  "States  and  State  OfOoera, " 

ASBITKAXZOK  AND  AWAKD. 

Claims  acalBst  tesnranoe  cDmpanles,  see''IfiBnr- 

anoe,  *  47-80. 

ITotioe  of  hflftring*. 

A  lease  of  real  estate  for  a  tern,  of  years 
provided  that  on  Its  termination  the  lessors 
should  purchase  from  the  lessees,  at  the  fair 
market  value,  the  bolldings  wUcta  the  latter 
ndi^t  0ect,  and  that  the  valne  should  be  con- 
dnsivdy  determined  by  three  appraisers,  for 
tlM  sdection  of  whom,  in  the  usual  way,  the 
lease  provided.  Bdd,  where  it  became  neces- 
sary for  the  amvaisers  to  construe  tlie  contract 
for  the  purpose  of  determining  the  basis  on 
which  the  value  was  to  be  estimated,  that  an 
appraisal  made  without  opportunity  afforded 
to  the  parties  to  be  heard  waa  invalid.— Janney, 
Sample  &  Ga  v.  Goehrlncer,  (Minn.)  54  N.  W. 
4SL 

Arg-ument  of  OonnseL 

See  "Trial, "  16-18. 

ASSATTXiX  AND  BATTBH7. 

What  constitutes. 

1.  Where  students  engage  in  a  game  of 
'^sh,"  by  whidi  thev  form  in  a  line,  each  one 
In  the  rear  pushing  the  one  in  advance  of  him, 
and  80  on  tarough  the  line  antil  the  one  to  be 
"ruHhed,"  nnd  who  is  ignorant  of  what  is  com- 
lug.  is  rushed  upon  by  the  one  in  his  rear,  the 
game  is  a  dangerous  one,  and  the  student  who 


mshefl  upon  and  Injures  en  onsaspectlng  fellow 
student,  who  is  not  p-irticipating  In  the  play,  is 
imilty  of  an  asRanIt,  and  liable  for  dnniajctw: 
and  It  is  no  defeuse  that  he  was  pushed  by  the 
others,  or  that  he  did  DOt  anticipate  the  ctuise- 
qiiencen,  or  that  the  person  injured  was  a  fel- 
low student,  and  not  a  stranger.— Maxklor  v. 
Whitman,  (ICleb.)  M  N.  W.  7«8L 
JuMifiostiOD. 

%  Defendant,  who  undertoolc  to  Inflict 
physical  punishment  on  plaintiff  for  opprobrious 
epithets  appUed  by  plahrtlff  to  him,  cannot 
nrge,  as  a  justification  for  his  mttUlatlon  of 
plaintifrB  person,  tiiat  it  became  necessary  for 
him  so  to  do  to  repel  plaintifTs  blow^s,  where 
plaintiff  was  using  no  unnecessary  force  to  re- 
pel the  assault,  and  defendant,  who  was  the 
aggr^sor.  did  not  in  ai^  manner  indicate  a 
change  of  purpose  and  a  desire  to  st<m  the  coa- 
flict— ^i|pl^  T.  Bdwards,  ^owa.)  Si  N.  W. 
ISl. 

Indiotoieiit  ukd  informatioii. 

&  Aa  information  chargiDg  tliat  defendants 
did  "wiUfullv  and  maliciously  make  an  as- 
sault" upon  S.,  and  did  "unlawfully  strike,  b«mt, 
and  wound  him."  is  suffidmitr  un^r  Grim, 
Code,  f  17,  providing  for  the  puniriuaent  of  one 
who  "shall  unlawfully  aseautt  or  tbrattat  an- 
other, or  ahail  unlawfully  atrilie  or  woond  aa- 
other."— Hodgkiua  v,  Stat^  (Neb.)  M  N.  W.  tML 

Verdict  and  jHdKment. 

4..  Where  defendant  is  charged  with  con>- 
mitting  an  assault  and  battery  when  armed 
with  a  deadly  weapon,  "with  intent  to  kill."  a 
verdict  of  "assault  and  battery  with  intent  ti> 
do  bodily  harm,  as  charged  in  the  information." 
will  warrant  a  conviction  for  assault  and  bat- 
tery only.— State  v.  Johnson,  (N.  D.)  54  N.  W. 
647. 

6.  Under  Comp.  Laws,  {  6S10.  providing 
for  the  punishment  of  evetr  person  who,  with 
intent  to  do  bodily  harm,  and  wltiiont  Juatifiable 
cause,  commits  an  assault  on  another  wHh  any 
shnrp  or  dangerous  weapon,  failure  on  the  iwrt 
of  the  jury  to  find  the  weapon  is  fatal  to  a 
conviction  under  that  section.— State  T.  Jeta»- 
son,  Qi.  D.)  H  N.  W.  M7. 

ABseaunentt 

Sea  "Taxation,"  10-18. 


Of  decedent's  estate,  see  "Ezaontors  and  Adrni^ 

tBtrators,"8. 

ABSI0mCHNT. 

See,  also,  "Assignment  for  Benefltof  Orednoni" 

Of  errors,  see  "  Appeal, "  ld-15. 

Of  Insurance  policy,  see  "Insurance, 

Of  judgment,  see  ■'Judgment, "  3L 

Of  uota  and  mortgage,  see  "Mortgagea,  *  S-A,  19. 

To  secure  debt. 

1.  Wh^  a  ncsotJable  Instrument  is  as- 
signed as  security  for  a  debt,  the  porpose  of 
the  assignment  may  be  proved  to  show  UM  tme 
nature  of  the  transaction.— Gortelyon  t.  Biatti 
(Neb.)  54  N.  W.  964. 

What  iB  assignable, 

3.  An  action  for  fraudulent  lepmoitatlwuL 
by  which  fbB  owner  of  two  thirds  of  the  ctfttu 
stock  of  a  eorporatloD  was  Induced  to  part  iritb 

one  half  of  it  to  defendants,  who  made  the  rep- 
resentations with  a  new  to  obtaining  oootrol 
of  the  corporation  and  wrecking  it,  cannot  be 
maintained  by  the  owner  for  the  use  of  his  as- 
signee, since  the  rie^t  to  complain  for  &and  ia 
not  assignable:  but  trover  will  lie  for  the  con* 
TersioD  of  such  stock  by  defendants,  since  a. 
right  of  action  for  the  conversion  of  property 
is  a8signahle,-^mith  r.  Thompson,  (Bu<^)  &4 
N.  W.  168. 
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a  Rer.  6t  f  2948^  prorldn  tiist  Id  unj 
rase  Id  which  defendant,  at  the  time  an  action 
la  commenoed,  "shall  by  law  be  entitled  to  re- 

anire  security  for  costs,  the  attorney  for  plain- 
ff  shall  be  liable  for  sach  costs  to  an  amoont 
not  ezoeediOE  flOO,  until  seenritjr  therefor  be 
filed,  as  herein  provided,  whether  meh  security 
ahaH  hare  been  required  by  the  defendant  or 
not:  bot  BQCh  attorney  may  retieTe  himseH  from 
such  liability  by  filing  an  uodertaldag"  for  coats. 
BtiA,  that,  the  statute  raises  au  implied  con- 
tract by  attorney,  if  he  faila  to  gl¥e  ad  u»- 
dertakuw,  to  becoBie  Bable  for  anoh  costs  a»  b 
priD<ipai  debtor,  and  such  daima  for  such 
costa  are  assienable.  —  Ejoowles  T.  Frawkty* 
(Wis.)  64  N,  W.  107. 

Of  WBffOB  to  be  earned. 

4.  An  assifoiment  of  wages  to  be  earned 
is  ralid  if  accepted,  if  at  the  time  of  such  a»- 
signment  there  is  an  esisliiur  employmmt  by 
rirtae  of  which  wages  are  beinj;.  and  in  the 
future  may  reasonably  be  ei^>ected  to  be. 
eameil.  thouRb  there  is  no  coatxact  or  fixed 
time  of  ei^loymeut^  —  Metcalf  v.  Kiacoid, 


s^BMBt — Acoapt- 


(lowaj  54  N.  \V.  867. 
Xffeot  of  order  am 
anee. 

S.  Defendant,  an  employe  of  garnishee 
railroad  company,  directed  an  order  to  gar- 
nishee's auditor,  the  address  being  Young, 
Auditor,"  asking  him  to  pay  to  a  designated 
person  defendaot's  salary  durine  the  next  seven 
months,  and  garnishee  accepted  the  order,  and 
paid  a  part  of  the  salary.  HelH,  that  the  or- 
der, having  been  accepted  and  acted  on  by 
garnishee,  though  not  directed  to  gornisliee  or 
to  Its  auditor  as  an  officer  of  garnishee,  oper- 
ated aa  an  aasignmmt.  —  Uetcalf  t.  Kincaid, 
aowa.)  64  N.  W.  807. 

ASSiaZfMBNX  FOB  BENSFIX 
OF  OBBSTTOBS. 

What  oonstitatee. 

1.  Where  a  diattd  mortgage  wa*  takoi  by 
a  creditor  npon  nil  the  property  of  a  debtor  to 
■aeare  not  only  the  mortgagee,  but  also  other 
creditors  of  the  mortgagor  not  named  thereiB, 
whose  rights  are  not  ex{)reHaly  reserved  from 
the  operation  of  the  assignment  law  of  this 
state,  the  mortgage  is  Tttdi  m»  ao  Irr^^lar. 
wohibited,  voluutary  assigument.— Stewart  t. 
Stewart,  (Xeb.)  54  N.  W.  828. 

2.  A  conveyance  by  a  husband  to  his  wife 
is  not  a  general  assignment  for  the  benefit  of 
creditors,  with  preferences,  where  the  record 
fails  to  show  that  the  husband  was  insolvent 
at  the  time  tba  cmTeyance  was  made,  and  that 
the  property  so  transferred  constituted,  sub* 
stantially,  all  the  grantor's  property. — Williama 
T.  Harris,  (8.  D.)  54  N.  W.  826. 

Fitlng  copy  by  eovrt  oommiSBioner  — 

Cartiflcate. 
K.  Rev.  St.  I  1686,  rdathig  to  assignmoits 
for  the  ben^t  of  creditors,  which  provides  that 
the  court  commissioner,  before  or  at  the  time 
be  files  the  copy  of  the  assignment  and  the  as- 
ngaee's  bond  with  the  clerk  of  the  court,  shall 
indorse  on  such  copy  his  certificate  "that  tlie 
same  is  a  true  and  correct  copy  of  the  original, 
and  of  the  whole  thereof,  and  that  tho  said  as- 
signee named  in  the  original  assigumeut  did, 
in  his  presence,  make  the  iodot-semeut  ttiereon 
required  by  such  section,  is  mandatory,  and  a 
failure  to  comply  therewith  renders  the  iwaign- 
ment  void. — (Jrever  v.  Culver,  (Wis.)  54  N.  W. 
585. 

4.  The  fact  that  such  commissioner,  on  the 
next  day  afttt  filing  such  copy,  makes,  signs, 
and  files  with  tlie  clerk  of  the  court  his  certifi- 
cate, unconnected  with  such  <-opy,  to  the  facts 
r(>qnired  by  the  statntt'.  does  not  validate 
such  assignment,  since  it  is  not  equivalent  to 
tlie  indoraeuflttt  ef  sneh  certificate  on  the  ropy 
mA.-iinw     GolTer.  (Wis.)  54  N.  W. 


Enventory  and  aAdavlt. 

5.  Comp.  Laws,  IS  4667,  4668,  requiring 
an  inventory  and  amdavit  to  be  attached  and 
filed  with  an  assignment  for  the  benefit  of 
eraditora,  arc  mandatory  In  tbs  eense  of  making 
the  doing  of  soch  acts  essential  to  the  validity 
of  the  aasignment,  btit  thej  are  not  mandatory 
in  the  sense  of  requiring  sach  acts  to  be  per- 

,  formed  in  the  eoact  form  and  terns  of  the 
statute.— Landaner  v.  Coaklin,  (S.  D.)  64  N. 

6.  Under  Comp.  Laws,  6  4667,  which  re- 
quires the  making  and  fiiiug  of  a  "full  aiiil  true 

i  inventory,  showing  all  the  creditora  of  the  a^ 
I  signor,"  it  is  not  essential  that  such  inventory 
recite  on  tta  face  that  It  is  a  full  and  true  in- 
>-(»nfory:  since  the  reanircment  is  that  the  as- 
signor most  make  and  file,  not  what  paniorts  to 
be  a  full  and  true  inventory,  but  what  is  so  in 
fact.— Landauer  t.  Conktio,  (S.  D.)  64  N.  W. 
322. 

I  r.  Under  Gomp.  Iaws.  i  4067,  aubd.  4, 
,  which  proTfffea  that  the  InTentory  than  gir* 

;  the  true  consideration  of  the  liability  in  eacb 
case,  "and  the  ptace  where  tt  asose,"  an  in- 
ventory which  states  the  residence  or  place  of 
business  of  the  creditor  la  infficicait  since  the 
legislature  could  hardlf  have  intended  to  inw 
pose  on  the  assignor  the  duty  and  responsiWll- 
tr  of  eerrectly  deciding  the  eftea  very  difltcuit 
qneatioa  of  wlMre  a  ooatraet  was  reetty  made. 
—Landauer  v.  Conklhi,  (S.  D.)  54  N.  W.  822. 

».  Sanb.  &  B.  8t.  J  1U97,  provides  that  the 
assignor  in  a  voluntary  assignment,  within  20 
days  after  its  execution,  shall  file  in  the  clerk's 
office  "a  correct  inTentiuT  of  liia  aaseta,  *  *  * 
wi>lch  iBTentory  shall  be  Terified  bf  his  oath." 
Sections  17U2c,  llVJf.  provide  that,  if  the  In- 
solvent deeites  a  discharge,  he  may  file  in  the 
clerk's  office  an  appKcation,  with  his  afiidavit 
to  the  effect  tliat  the  hiveiitory  of  his  estate 
and  tlie  Hat  ef  liis  creditors  fited  in  the  clerk's 
office  "are  as  accirrate  and  complete  statements 
of  all  my  propwty,  except  soeh  as  is  exempt 
from  SKle  on  ezecntiou,  *  *  *  as  T  can 
make;  that  I  have  not  at  any  time  or  in  any 
manner  whatsoever  disposed  of  or  made  over 
any  part  of  my  estate  for  the  fnttire  benefit 
of  mnelt  or  of  any  of  my  family,  or  in  order 
to  dcfrand  my  creditors."  Sections  ITOSh. 
nOUp,  provide  for  a  hearing,  and  that,  if  the 
insotveut  has  in  good  faith  made  the  assign- 
ment, and  comi^Ted  with  the  laws  relating 
thereto,  the  court  shall  grant  him  a  discharge. 
HM  that,  where  it  appeared  on  such  hearing 
that  tlie  insolvent  had  withheld  from  the  in- 
ventory of  his  assets  an  indebtedness  of  |70O 
due  him  from  a  brother,  and  claimed  he  had 
given  the  same  to  such  brother  because  the 
latter  was  unshle  to  pay  it,  he  was  not  en- 
titled to  a  discliarge.— Ui  re  Rankin,  XWis.)  54 

N.  W.  loia 

9.  Under  Comp.  Laws,  {  4668,  which  re- 
gnires  an  affidavit  of  the  aaslgnor   "to  the 
eETact  that  the  same  is  in  all  respects  just  and 
true  to  the  best  of  such  assignor's  knowledge 
and  belief,"  the  use  of  the  words  "Just  and 
I  true"  in  not  indispratsaUe,  bat  equivalent  words 
,  are  nufiinieiit.— Landauer  r.  Gonklin,  (S.  D.)  54 
,  N.  W.  322. 

I  III.  Under  Comp.  Lawa,  t  4068,  which  re- 
quires an  affidavit  from  the  assignor  **to  the 

'  effect  that  the  sniue  is  in  all  respects  Just  and 
true*  to  the  best  of  such  assignor's  knowledge 
and  bdief,"  an  affidavit  which  In  all  other  re- 
spects meets  the  requiremeuts  of  the  statute^ 
but  omits  the  word  "jast,"  is  not  en  that  ac- 
count necessarily  fatally  defiectlre.  Farmer  v. 
Cobban.  (Duk.t  2ii  N.  W.  12.  distinKuiwhed. 
-Landauer  v.  Conklin,  (S.  D.)  54  N.  W.  322. 

Neoeflsi^  of  execution  of  bond. 

11-  Proof  of  a  general  asrignment  for  the 
l)enefit  of  creditors,  and  of  a  bona  fide  purchase 
of  land  ftt)m  the  assignee,  may  be  mnde  in 
ejectment,  by  thfww  riniming  title  from  the  as- 
signee, tiiongh  unaccompanied  bv  proof  of  the 
eieentioa  of  any  bond  by  the  assignee;  the  par- 
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poM^  of  snch  bond  being  to  jooteet  nmelT  tbe 

nssifTDor  and  his  creditors. — Monro  v.  Meech, 
(Mich.)  54  N.  W.  :!»0. 

OtniBtruotioii  and  eSect. 

18.  A  general  asalgnment  by  an  inaoWent 
debtor  for  the  benefit  of  his  creditors,  being 
within  the  poller  of  the  law,  must  be  oonBtrued 
and  oontroUed  oy  the  same  rules  which  apply 
in  cases  of  ordinary  contracts  and  conveyances, 
including  tbe  preBomptiiHi  of  good  6iith.— Land- 
auer  v.  Conkfin.  (S.  D.)  54  N.  W.  822. 

The  assignee. 

18.  Under  sectioDB  42  and  43  of  the  assign- 
ment law,  the  rights  of  the  assignee  to  recover 
property  fraudulently  transferred  by  the  as- 
signor are  similar  to  those  of  a  judgment  cred- 
itor, and  must  be  enforced  according  to  the 
forms  of  law;  and  he  is  not  anthorized  to  forci- 
bly Beize  and  take  property  on  the  assumption 
that  it  was  transfeired  by  his  assignor  in  fraud 
of  the  righfai  of  creditors. — Brown  ▼.  Farmers' 
&  MerchantB'  Banking  Co..  <Neb.)  64  N.  W. 
671. 

ASSOCIATIONS. 
See,  alBO*  "CorporatloDa. " 
Inabilities  of  members. 

1.  A  resolution  by  the  National  League  of 
Masicians  prohibited  any  band  composed  wholly 
or  lu  put  of  members  of  any  local  body  of  the 
league  from  participating  m  any  procession, 
tournament,  or  public  entertainment  in  which 
any  government  band  should  take  part,  outside 
of  their  government  duty.  Held,  that  a  mem- 
ber of  a  local  body  who  disobeyed  such  resolu- 
tion was  guilty,  at  most,  of  a  violation  of  a  by- 
law of  the  local  body  prohibiting  members  from 
assisting  at  any  musical  performance  with  aoy 
professional  musician  not  a  member  in  good 
standing  of  the  local  body,  under  the  penalty  of 
a  fine  of  $5  for  the  first  offense,  $10  for  the 
second,  and  expalsion  for  the  third;  and  that 
the  imposition  of  a  125  fine  by  the  local  body 
was  void. — Menrw  t.  Detroit  Musicians'  Be- 
nevolent &  Protective  Ass'n,  (Mich.)  54  N.  W- 
054. 

2.  The  members  of  an  unincorporated  be- 
nevolent or  social  club  are  liable  for  the  acts  of 
their  associates,  when  liable  at  all,  on  the 
ground  of  the  relation  of  principal  and  agent, 
and  not  on  the  ground  of  partnership.— £]hr- 
mantraut  v.  Robinson,  (Minn.f  54  N.  W.  18S. 

'6.  Where  defeudant,  acting  asi  the  repre- 
sentative of  an  unincorporated,  voluntary 
association,  contracts  for  the  professional  em* 
ployment  of  plaintiff,  this  contract  will  bind 
defendant  jpersonally,  such  association  not  be- 
ing a  prinapal  that  will  be  recognized  bv  the 
law.— Comfort  Graham,  (Iowa.)  51  N.  W. 
242. 

ASSUMPSIT. 

On  Jndnnent,  limitation,  see  "Limitation  of  Ac- 
tions,* 1. 

Action  on  aooonnt — Eridenoe. 

1.  In  an  action  oo  an  acconnt,  where  de- 
fendant pleaded  that  the  parties  had  a  settle- 
ment in  which  they  agreed  on  the  balance  due 
plaintiff,  and  that  subsequently  plaintiff  be- 
came indebted  to  defendant  for  the  care  and 
feed  of  some  cows,  evidence  that  plaintiff  had 
bought  cattle  from  defendant,  the  purchase 
price  of  which  was  to  be  crwlited  on  account, 
was  properly  excluded. — Stebbius  v.  Hall, 
(Minn.)  64  N.  W.  1110. 

Money  paid  to  another's  use. 

2.  On  the  maturity  of  a  draft  which  had  been 
accepted  by  the  drawees,  it  was  presented  at 
plaintiff  bank,  at  whidi  It  was  made  payable,  but 
payment  was  refused,  for  want  of  funds.  The 
drawees'  bookkeeper  told  the  cashier  that  it 
was  paper  which  defendant,  the  drawer,  should 
pay,  and  that  he  would  make  a  draft  back  on 
nim  to  pay  it  with.  The  cashier  agreed  to  take 


a  right  draft  if  defendant  would  agree  to  take 
care  of  it,  which  defendant  promised  to  do:  and 
plaintiff  charged  the  amount  to  the  drawees, 
and  credited  them  with  the  proceeds  of  the 
sight  draft.  Hdd^  that  tha-e  was  no  snch  privity 
ot  contract  between  plaintiff  and  defendant  as 
entitles  plaintiff  to  recover  from  defendant  as 
for  money  paid  for  defendant's  use. — ^Bay  City 
Bank  t.  Lindsay,  (Mich.)  64  N.  W.  42. 
Quantum  meruit. 

g.  A  party  who  has  contracted  to  perform 
work  for  another  may, '  on  hrencb  of  tne  con- 
tract by  the  other  party  thereto,  recover  for 
work  done  on  a  quantum  meruit:  and  the 
measure  of  damages  is  not  necess~rily  the  con- 
tract price,  but  he  mar  recover  its  reasonable 
value,  though  such  vaJne  is  in  excess  of  tbe 
rate  fixed  by  the  contract.— Hemmlnser  v. 
Western  Assur.  Co.,  (Mich.)  54  N.  W.  9^. 

Pleading  and  proof. 

4.  Where  pIfdntUt  contracted  to  put  In  a 
windmill  pump  that  wonid  snpply  defendant's 
stock  with  water,  and  he  claims  that,  though 
the  contract  was  not  fully  complied  with  by 
him,  the  pump  is  of  some  value  to  defendant, 
he  cannot  recover  the  value  of  his  work  whov 
he  sues  on  the  express  contract  only, — Wwnlt 
V.  Collins,  aowa,)  54  N.  W.  3(S. 

R.  Where  the  complaint  contains  allegations 
sufficient  to  show  a  cause  of  action  ui>on  an  ex- 
press contnict  to  pay  for  certain  work,  and  a 
cause  of  action  upon  an  implied  contract  for 
the  reasonable  value  of  snch  work,  bat  blends 
the  two  causes  of  action  by  asking  judgmeat 
as  if  ft  stated  but  one  cause  of  action,  and  de- 
fendant, without  moving  to  make  the  complaint 
definite  and  certain,  joins  issue  upon  it,  the  evi- 
dence as  to  the  express  contract  being  in  cod- 
filct,  a  charge  that  phiintiff  cannot  recover  upon 
a  quantum  meruit  is  reversible  errOT.— Beers  r. 
Kuehn,  (Wis.)  64  N.  W.  109. 

Evidenoe. 

6.  Where,  in  assumpsit,  the  declaration  al- 
leged a  promise  by  defendant  to  pay  plaintiffs 
a  debt  owed  them  by  T..  and  the  evidwice 
shows  that,  when  the  alleged  promise  was 
triven.  defendant  gave  plaintifts  an  order  on  N. 
for  the  amonnt  of  T.'s  debt»  such  order  is  ad- 
missible as  a  part  of  the  res  gestae.— Bood  t. 
McMahon,  (Mich.)  64  N.  W.  ^ 

ABsnmptloii  of  Bisks. 

Bee  *•  Master  and  Serrant, 


ATTAOHMBNT. 

See,  also,  "Bxeontton;"  "OamishmenL" 
AffidaTtt  for,  see  "Affidavit, "  ii. 

Orounds. 

1.  In  proceedings  to  dissolve  an  attach- 
ment, where  the  affidavit  recited  that  plaintiff 
had  good  reason  to  believe  that  defendant  was 
about  to  dispose  of  his  pK^rt^  to  defraud  his 
creditors,  plaintiff  t^dfled  diat  he  had  learned 
that  defendant  had  given  a  mortgage  to  his 
wife;  that  fl,000  in  drafts  had  been  retamed: 
and  that  he  had  taken  his  ledger,  and  gone  to 
fix  the  matter  up.  It  appeared  that  the  mnrt- 
gage  was  given  to  secure  money  which  his 
wife  had  advanced  to  purchase  tiie  original 
stock  of  goods.  While  defendant  was  away 
he  arranged  with  certain  creditors  to  execute 
a  mortgage  to  secure  the  debts  due  them,  and 
to  cover  future  advances.  At  the  request  of 
his  creditors  he  tried  to  indnce  his  wife  to  re> 
lease  her  mortgage.  Held,  that  the  evidence 
was  insufficient  to  support  the  allegations  of 
the  affidavit,  and  that  the  attachment  should 
be  qiianhed.— Armstrong  v.  Oook,  (Mich.)  54 
N.  W.  873. 

Indemnity  bond. 

2.  An  officer  in  whose  hands  an  attachment 
is  placed  to  be  levied  upon  goods  of  the  debtor 
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in  the  action  mar,  whan  thers  is  donbt  as  to 
ownership  of  the  goods,  demand  an  indem- 
nifying  bond   from  plaintiff  in  attachment.— 
MihaloTitch     Barlan,  (Neb.)  M  N.  W.  826. 
Wrtt. 

8.  A  writ  of  attachment,  hr  which  an  no- 
tion Is  commenced  to  a  Justice's  court,  is  suf- 
ficient to  give  Jurisdiction  If  it  be  in  the  form 
prescribed  by  statute,  requirin^^  dpfendaut  to 
be  summoned  to  appear  at  the  office  uf  the 
Juatice  in  a  specified  county,  though  the  town 
IS  not  named.— Beaeman  t.  Weber,  (Minn.)  K4 
N.  W.  1063. 

 Return. 

4.  An  order  of  the  conrt  made  ex  parte  two 
months  after  the  return  of  the  writ,  and  after 
defendants  had  appeared  specially,  and  moved 
to  quash  lt»  an^orizing  the  sheriff  to  amend 
hill  return,  as  he  had  previously  done,  wlthoot 
leave  of  the  conrt,  so  as  to  show  that  defend- 
ants could  not  be  found,  did  not  validate  a  no- 
tice published  prior  to  audi  order,  and  gire  the 
ooiirt  jnrisdirtion.  — Cochrane  v.  Johnson, 
(Mich.)  54  N.  W.  707. 

5.  How.  8t  i  8006.  provides  that  If  It  ap* 
pears  by  the  return  of  a  writ  of  attachment 
that  property  has  been  attached  thereon,  and 
that  neitner  of  defendautn  could  be  found,  [4ain> 
tiff  shall,  within  80  days  after  such  retnm,  UU' 
less  defendants  or  some  of  them  shall  appear, 
cause  a  notice  to  be  published,  etc.  Hda,  that 
a  return  on  such  writ  which  showed  that  prop- 
erty was  attached,  and  that  no  personal  SCTvice 
was  made  on  dther  of  the  two  defendants,  but: 
failed  to  show  that  they  conld  not  be  found, 
did  not  authorise  the  publication  of  notice. — 
Cochrane  v.  Johnson,  (Mich.)  64  N.  W,  707. 

Delay  in  flUng  declaration. 

(V.  Circuit  court  rule  16  provides  that  in 
cases  commenced  by  summons  the  declaration 
must  be  filed  within  20  doTS  after  the  return 
of  the  writ,  whidi  mle  is  made  applicable  to 
attachment  cases  by  How.  St.  H  8002,  S007, 
allowing  ttu)  same  proceedings  on  return  of  at- 
tachment, peraonally  served  on  any  defendant, 
as  in  cases  of  summons.  Held,  that  where  the 
declaration  was  not  filed  within  the  20  days, 
advantage  could  only  be  taken  tb^eof  by  entry 
of  default,  but,  no  appearance  or  Uefault  baviug 
been  entered,  the  delay,  at  moat  an  irregularity, 
was  cured  by  filing  the  declaration. — Smith  t. 
RunneUs,  (MichJ  54  N.  W.  87S. 

Distribution  of  prooeeds  —  Batisfhotion 
of  mortgages. 

7.  McClaia'a  Code,  It  4189.  provides  that 
when  an  attaching  creditor  of  a  chattd  mort- 
gagor tenders  to  the  mortgagee  the  amount  of 
his  mortgage  debt,  he  shall  be  subrogated  to 
his  rig1it»t,  and  the  profm'ds  from  the  sale  of 
the  mortgaged  property  aball  go  first  to  the  dis- 
charge of  such  Indebtedness  and  coats  of  execu- 
tion: and  Rcction  41U1  provides  that,  if  such 
property  should  sell  for  more  than  the  amount 
due  on  sich  mortgage  and  costs,  the  officer  shall 
immediately  pay  the  snm  due  on  the  mortgage 
to  the  person  who  paid  the  same,  and  shall  ap- 

Eiy  the  surplus  on  the  execution  or  attachment 
eld  by  him.  Held,  that  after  the  sale  of  the 
proper^  all  the  mortgage  iodebtedness  must  be 
first  satisfied,  whether  it  Is  evidenced  by  one 
or  more  mortgages.— Franti  v.  Hanford,  (lovaj 
64  N.  W.  474. 

Pleading. 

8.  In  attachment,  where  plaintiff  had  Judg- 
ment by  default,  an  intervener  alleged  that  he 
bought  the  property  before  attachment  of  de- 
fendRDt,  and  plaintiff  replied  that  the  sale  was 
made  to  defraud  creditors  of  defendant,  and 
prayed  "Judgment  against  the  intervener,  aub- 
tccting  said  property  to  the  payment  of  their 
Judgment."  Hdd,  that  the  action  is  not  changed 
to  an  equitable  action  by  the  prayer,  since  the 
legal  effect  would  have  been  the  name  as  that 
asked  hiid  the  answer  contained  no  prayer. — 
Uarkley  v.  Keeney.  (Iowa,)  64  N.  W.  ^1. 


latterrentloik. 

9-  In  attachment,  where  plaintiff  had  Judg- 
ment by  default,  on  intervener  alleged  that  he 
bought  the  proper^  before  attachment  of  ae- 
fendant  and  plaintut  replied  that  the  «ala  wm 
node  to  defraud  creditors  of  defendant,  and 

firayed  "judgment  against  the  Intervener,  snb- 
ecting  said  property  to  tiie  payment  of  their 
judgment."  Hcla,  that  whether  the  attachment 
was  good  as  against  the  intervener  was  not 
involved,  since  the  validity  of  thp  attachment 
could  not  affect  his  daim  as  owner.— Markley 
V.  Keeney,  (Iowa,)  64  N.  W.  261. 
Dissolution. 

10.  TTnder  Laws  18S5,  c  110,  pmviding 
tUat  whenever  an  attachment  has  been  levieif, 
imd  more  than  three  years  have  dapsed  with- 
out jndgcient  being  mtered  in  the  action,  any 
penton  having  an  interest  in  the  attached  prop- 
erty may  move  for  its  release,  a  motion  to  re- 
lease cannot  be  made  after  final  Judgment  has 
been  entered,  though  more  than  three  years 
have  elapsed  between  the  levy  of  the  attoch- 
ment  and  the  entry  of  judgment — Clark  t. 
McDonald,  (Minn.)  64  N.  W.  1118. 

Wrongltal  attachment  —  When  aotion 

Ues. 

11.  Where  an  attachment  Is  premature  and 
unJaTCful,  the  only  remedy.  In  tne  absence  of 
malice.  Is  on  the  attachment  bond.— Fronts  v. 
HaQf<wd.  (lowaj  61  N.  W.  474. 

Attenipt. 

To  commit  adultery,  see  *  Adultery. " 

AXn>  OUBNT. 

Bae,  also,  <*I>istrict  and  Prosecuting  Attorneys.  * 
Action  for  services,  see  "  Evidence, "  SO. 
Arguments  of  counsel,  see  ''Trial, "  16-18. 
Liabilftv  of  county  for  fees,  see  "CouDtles,"?. 
Misconduct  of  attorney,  see  "  New  Trial, "  4. 
Provision  In  note  for  attorney's  fee,  see  "Conflict 
of  Laws,"!. 

Aotion  for  oompeiuation  —  Amount  of 

recovery. 

1.  In  an  action  by  an  attorney  for  services 
rendered,  where  plaintiiTs  bill  of  particulars 
includes  two  trips  to  a  distant  town  in 
connection  with  the  case,  and  there  is  no 
dispute  that  they  were  made,  and  that  no  price 
was  agreed  on  therefor,  it  is  not  error  to  in- 
struct the  jury  that  he  is  entitled  to  what  the 
trips  vete  reasonably  worth,  though  the  evi- 
dence shows  that  he  made  no  charge  for  the 
same  at  the  time.— Crowell  r.  Truai,  (Alicb.)  64 
N.  W.  384.  ^  , 

2.  It  is  not  error  to  instruct  the  jury  that 
plaintiff  is  entitled  to  recover  for  the  time  nec- 
essarily spent  in  attendance  on  court,  while 
waiting  for  trial,  before  the  cause  was  reached, 
though  not  in  the  bill  of  particulars,  where 
there  are  charges  for  three  items,  all  under  two 
dates,  and  it  is  clear  that  all  the  services 
could  not  have  been  then  rendered. — Crowell  t. 
Truax,j;i«ich.>  54  N.  W.  384. 

8.  Where  plaintiff,  In  an  action  for  tnofes- 
rionol  services,  includes^  in  the  amount  sought 
to  be  reoDvo^  chaises  for  attendance  at  the 
taking  of  certain  depositions,  which  attendance 
is  prohibited  by  Cod-\  S  3738,  this  inclusion  will 
not  defeat  plaintiff's  right  to  recover  the 
whole  amount  sought  where  other  aurices  ren- 
dered by  him  are  worth  surh  amount. — GomfOrt 
V.  Graham,  (Iowa,)  64  N.  W.  242. 

 Evidence. 

4.  Evidence  that,  two  years  before  the  em- 

ftloyment  in  qnestion,  plaintiff  had  offered,  by 
etter,  to  take  ¥10_per  day  for  work,  is  imma- 
terial.—Crowell  V.  iS-uax,  (Mich.)  54  N.  W.  384. 

5.  It  is  not  error  to  permit  plaintiff  to  state 
that  after  the  trial  of  the  case  in  which  the 
services  were  rradsred,  in  reply  to  an  Inquiry 
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b7  defendant  as  to  what  he  thon^t  of  It,  be 
answered:  "I  think  just  aa  8.  does,— that  the 
best  duty  yoo  owe  to  roiinelf  is  to  go  and  pay 
the  amount  ther  have  recovered  against  you," 
— einee  plaintiff  was  advising  defendant  pro- 
feMionaUr  about  the  case;  and  the  fact  that 
S.'8  advice  was  alladed  to  doea  not  make  the 
replr  inadmissible.— Crowdl  T.  Troax,  (Mich.) 
S>  N.  W.  384k 

Iiien. 

6.  Where  an  attorney  recovers  judgment 
agalnat  a  client  for  sraric^a  in  a  suit*  the  lien 
which  the  attorn^  has  on  the  papers  in  his 
hands  pertaining  to  such  suit,  or  on  any  judg- 
ment wliich  has  been  reudered  therein,  is  lost 
by  his  judgment.— Jones  v.  Muskegon  CHrcoit 
Judge.  JUich.)  54  N.  W.  876. 

7.  When  attorueya  retained  in  an  action  re- 
■olttng  in  the  reoovMy  of  a  judgment  for  thdr 
dieit  idve  nottoa  in  writing  to  the  judgment 
debtor  that  they  claim  a  lien  for  their  services 
in  such  action,  prior  to  the  serrice  of  notice  of 
an  application  by  the  iudgment  debtor  to  set 
off  the  judgment,  such  attomcTs  acquire  the  su- 
perior niibt  to  the  mon^  due  on  the  judgment, 
to  the  amouQt  due  them  for  such  Bflrricm.  in 
preference  to  the  judgm^t  debtor's  right  of 
tet-otF.— Hroch  v.  Aultman  &  Taylor  Co.,  (S. 
D.)  54  N.  W.  269. 

8.  Under  Oomp.  haws,  §  470,  giving  an  at- 
torney a  lien  for  his  services  in  an  action  from 
Ute  time  of  giving  a  notice  in  writing  to  tbe  ad- 
verse party  of  his  claim  for  a  lien,  and  providing 
that  such  notice  may  be  given  after  judgment 
by  entering  it  in  the  judgment  docket  opposite 
the  entry  of  judement.  after  the  recovery  of 
judgment  It  is  optional  with  the  attorney  wheth- 
er, !■  order  to  eatabllsh  his  lien,  be  will  give 
written  notice  of  his  claim  for  a  lien  to  tbe  judg- 
ment debtor,  or  enter  it  in  the  dackeC—Ilrocfa 
T.  Aultman  ft  Taylor  Co..  (S.  D.)  61  N.  W.  269l 

Bait 

Liability  of  surety  for  appeal  costs,  see  "Costs,  **  fi. 

Bailment. 
Bee  "Banks  and  Banking; »  "Canien." 

Ballots. 

See  "Bleotlms  and  Voters, " 

Bankraptcy. 

flee  "Assignment  for  Benefit  of  Creditors.* 

BANKS  AJSm  BANKING, 

AdmisBibiUty  of  baok  book,  see  "  Evldenoe, "  20. 

Deposits. 

1.  In  an  action  against  a  bank  for  the 
amount  of  a  draft  which  plaintiff  claimed  to 
have  handed  in  with  his  bank  book  with  a  re- 
quest that  the  latter  be  balanced,  while  defend- 
ant claimed  thit  plaintiff  handed  the  draft 
without  the  book  to  defendant's  easier,  who 
immediately  gave  plaintiff  the  amount  thereof 
in  cash,  plaintiff's  bank  book  was  odmisfiilile  to 
show  that  he  had  an  opvn  account  with  the 
bank.— Goff  v.  Stooghtcm  State  Bank,  (Wis.) 
M  N.  W.  732. 

Collections  held  In  trust. 

2.  A  national  bank  received  fvrhiin  ronl- 
ettate  mortgages  and  notes  for  <»Ilectlon,  the 
proceeds  to  be  remitted  to  the  owner  when  col- 
lected. The  bank  failed  before  all  the  proceeds 
had  been  remitted,  though  after  their  collec- 
tion. Btid,  that  the  bank  was  the  agent  of  the 
owner  of  the  securitiee,  and  that  the  money 
derived  thorefrom  was  a  trust  fund,  which  did 
it'tr  luH^mi*  a  nnrt  <>f  tli"  n!««»ti«  of  ilie  bauk, — 
GriOn  V.  Chase,  (Neb.)  64  N.  W.  673. 


InsolTency—Preaentatlon  of  claims. 

3.  In  jn-oceedings  to  establish  a  daim 
against  an  insolvent  bank,  it  appeared  that 
claimant  sold  to  the  president  oi  the  bank 
certain  securities,  and  m  payment  took  certifi- 
catee  of  depodt.  The  president  testiSed  that 
tbe  transaction  was  hit  indlvidnal  v«iture.  Tbtn 
claimant  denied.  The  cerridrates  were  ne^er 
entered  on  the  books  as  HablHties  of  the  bank, 
but  fk>ur  were  afterwards  paid  by  the  bank  and 
charged  to  the  president's  aeoouot.  HM,  that 
tite  eertiflcatea  were  prima  fade  tiioae  of  tbe 
bank— 8tate  v.  Farmers'  ft  Droven*  Bank, 
(X«b.)  64  N.  W.  &74. 

BASTABST. 

Pendency  of  prior  proceedings. 

1.  How.  St  I  2005.  Rlatiu  to  bantar^ly 
proceedings^  provides  that  a  justice  of  the 
peace  may  issue  his  warrant  against  the  party 
accused,  and,  after  hearing  blm,  may  require 
him  to  enter  into  a  reeoguizance  fw  his  ap- 
pearance at  the  circuit  court.  EM,  that  tbe 
pendency  of  prior  bastardy  prooeediogs.  oa 
complaint  of  the  same  complainant,  and  for 
the  same  cause,  was  uo  bar  to  an  examination 
on  a  second  complaint.-^eiwle  v.  HainiltoB, 
(Mich.)  61  N.  W.  874. 

Evidence. 

2.  In  a  trial  for  bastardy,  (lie  court  pnv 
erly  excluded  the  question,  on  <TO«»-eiamina- 
tion  of  prosecutrix,  whether  she  had  been  in  a 
bnm  with  a  man  otber  than  defendant  about 
10  months  before  the  child  was  begotten,  with- 
out showing  Hoine  former  acquaintance  with 
such  man,  or  that  his  a(>qnaintance  extended  up 
to  tbe  time  the  child  was  begotten.— State  v. 
Granger,  aowa,)  64  N.  W.  79. 

8.  In  proceedings  for  bastardy.  It  appeared 
that  prosecutrix  gave  birth  to  a  child  on  June 
10,  1892,  and  that,  at  and  prior  to  the  time  it 
was  all^ted  to  have  been  begotten,  defendant 
wu  a  hrarder  in  the  family  of  mosecatrix's  fa- 
ther. IVoseeutrix  testified  that  defendant  ha4 
Intercourse  with  her  on  September  tt,  1891; 
that  she  bad  Intercourse  with  him  but  once, 
and  never  had  anything  to  do  with  any  other 
oerson,  and  ^e  swore  positively  that  defmdant 
was  the  father  of  her  chiliL  Defendant  swore 
that  he  was  not  guilty,  and  Introduced  sevmil 
witnesses  who  testified  that  on  8eptembw  6^ 
1891,  he  was  in  a  town  four  or  five  miles  dis- 
tant. Prosecutrix  introduced  evidence  tending 
to  rebut  the  evidence  to  prove  an  aiibL  HM, 
that  the  evidence  would  support  a  oonvietlon. — 
Dukehart  t.  Conghman,  (Neb.)  64  N.  W.  680: 

4.  In  m  inoMcution  for  bastardy,  tike  guilt 
of  defendant  is  not  required  to  be  eetaUlshed 
beyond  a  reasonable  doubt,  but  a  prep(md^ 
ance  of  evidence  Is  sufficient.— Dnkefiut  t. 
Conghman,  (Neb.)  64  N.  W.  680, 

Bill  of  Bzceptloiiui. 

See  "Exoeptioos  Bill  of. " 

BUI  of  FaTttoolara. 

See  "Pleading,  "15, 18. 

Bill  of  Sale. 

See«B■l^*'S7. 

BUIb  and  Notea. 

See  "Negotiable  Instruments. " 

Bona  Fide  Purchasers. 

See  "Negotiable  Instruments, " 8-18;  •Sale,*' Mi 
*'Vend4Mr  and  Purchaser,***^ 
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BOKBS. 

Bee,  also,  "PrlndpAl  aod  Burety,"  ■ 

In  replevin,  nee  "Replevin, "  7. 

Of  eiiy,  •ee**HunictpelCorporatloa8,*' 49-68. 

or  ezeeatoTBt  see  "  Ezecnton  end  Admlnlstreton,  ** 

Of  guardian,  see  "Quardian  and  Ward, "T,  8. 

Of  indetDDlty.Bee  "Attachment, "3;  "Indemnity." 

On  appeal,  see  "Appeal, "  104-107. 

Breaeta. 

1.  Where  a  mortgaeee  holdlnfl:  a  bond  of 
mere  indemnity  againat  paramount  liens  fore- 
closes, and  bids-  in  tbe  mortfraxed  premises  for 
the  foil  amount  of  bis  debt,  be  has  no  cause 
of  action  on  tbe  bond.   Asaoclatioa  t.  Waleen, 

giCinn.)  53  N.  W.  867,  followed.— American 
Hg-  &  Loan  Au'n  T.  Btoneman,  (Minn.)  54 
N.  W.  1115. 

 Damages. 

3.  Plaintiffs  took  posseMlon  of  property  un- 
der a  bill  of  sale  executt?d  to  them  by  the  part- 
nership of  which  (lefendaat  was  a  member  to 
secure  a  debt  duo  from  tbe  partnersbto.  Plain- 
tiffs inventoried  the  iHM)perty,  but  afterwards 
It  was  transferred  to  deiendi.nt.  who  executed 
e  bond  and  agreed  to  take  possession  of  tbe 
stock,  sell  it  for  the  beat  price  obtainable, 
and  pay  the  proceeds  to  plaiotifCs.  Tbe  bond 
provided  that,  if  plaintlfls  shonld  at  any  time 
jFeel  ioaecare,  tbey  could  take  possession  of  the 

Rropoty.    Defendant  had  cmtiniied  the  bns- 
leaa  nearly  tliree  years  after  giving  tbe  bond, 
had  used  part  of  the  goods,  hod  sold  some  of 
the  stock,  and  had  been  fnmlshed  with  more  by 
plaintiffs,  when  plaindfls  demanded  poasesslon, 
which  was  refused,  aud  they  sued  on  the  bond.  , 
Beid,  that  defendant  and  bis  surety  were  not 
liabte  fen-  tbe  valoe  of  all  the  good*  at  tbe  time  ; 
of  their  delivery  to  defendant,  bat  plitintiffs' ! 
measure  of  damagea  was,  as  to  the  articles  sold  | 
in  pood  faith,  the  proceeds  of  such  sales;  as  to 
the  articles  on  hand  at  the  time  of  demand,  tbe  , 
measure  was  th^  TOlue  at  sndi  ttane;  and  as  ' 
to  the  artlotoc  converted,  and  not  aeconnted  f<»*, 
If  any,  the  neosure  was  thdr  value  at  the  time 
of  converalon.— Wheelw  t.  Meyer,  (Mich.)  M 
N.  W.  689: 

BOUKB  ABIES. 

Bee,  also,  •'Fnblio  Lands,*'  6,  7. 

Eridenoe.  | 

1.  Where  a  deed  describes  the  premises 
conveyed  by  distinct  and  definite  bottndories,  : 
from  which  the  lands  may  be  located,  no  ex- ' 
tifnsle  facts  or  parol  evidence  caa  be  resorted  > 
to  for  the  purpose  of  eontrollinjc  or  varyins  tbe 
descriptjon.—Beardalgy  t,  Grane*  (Mhm.)  54 
N.  w:740, 

Kotabliahment. 

2.  Where  there  is  no  doubt  as  to  how 
premises  should  be  located  according  to  certain 
and  known  bonndariea  described  In  a  deed,  to 
establish  a  practical  location,  diffwent  there- 
from, which  shall  deprive  the  party  claiming 
under  the  deed  of  his  legal  rights,  there  mnst 
"be  either  e  location  which  bas  been  acquiesced 
in  for  suCicient  time  to  bar  a  right  of  entrr 
under  tbe  statute  of  Hmttatioos.  or  the  errone- 
ous line  must  have  been  agreed  upon  between 
the  parties  claiming  the  land  on  both  sides, 
and  afterwards  acquiesced  In  for  a  considerable 
time,  or  the  party  whose  right  is  to  be  barred 
must  have  so  conducted  himself  as  to  be  es- 
topped  from  aesertinfr  the  true  lioe.— Beards- 
ley  T.  Crane,  (Minn.)  54  N.  W.  740l 

laability  for  defects. 

1-  In  on  action  against  a  town  for  injuries 
resolting  from  the  breaking  of  a  stringer  on  the 
west  end  of  a  bridge,  it  appeared  that  the  de- 
fect which  caused  the  iireoking  was  tlie  dseoy 


around  the  not  dies  in  the  Ktring&t  where  braoes 
were  sat  in;  that  a  few  m<mtbs  previously  de- 
fendant's officers  bad  replaced  a  stringer  on  the 
east  end  of  ttie  bridfi*  for  a  similar  defect  in 
that  stringer,  and  at  that  time  they  examined 
the  stringer  on  the  west  end  by  chopping  into  it 
with  an  axe;  but  there  was  no  evidence  that 
they  examined  the  notches.  The  bridge  had 
been  built  eight  years,  both  stringers  coming 
from  the  same  tree.  Hetdj  that  it  was  for  die 
Jury  to  determine  whether  defendant's  ofBcws 
used  the  necessary  diligence  in  ascertaining  tbe 
conditiim  of  tbe  brtdge.—Blank  v.  Township 
of  Uvonio,  (Mich.)  54  N.  W.  877. 

3.  Umler  Laws  1880,  c.  7,  a  person  injured 
by  the  failure  of  a  county  board  to  ke^  a  pub- 
lic bridge  in  repair  has  a  right  of  action  against 
the  coun^. — Hollingsworth  v.  Saunders  Coun- 
ty. (Nab.)  64  N.  W.  79. 

Brokers. 

See  '*raotors  and  Brokers.  ** 

Borden  of  Froo£ 

See  "ErUenoe. » 

BUBGLABT. 

Eridence. 

1.  On  a  trial  for  bnrKlnry,  !t  Is  reverKlble 
error  to  permit  the  state  to  show  by  defendants 
wife,  who  was  called  as  a  witness,  bat  who  did 
not  appear  to  have  any  knowledge  of  the  of- 
fense, or  of  defendant's  connection  with  It.  that 
he  had  left  her;  that  he  bad  another  wife  Ht- 
log;  and  that  he  got  drunk  and  abnsed  her, — 
OS  such  testimony  was  prejudicial  to  defendant. 
-People  V.  Betts,  (Mieb.)  54  N.  W.  487. 
- —  Sufficiency. 

S.  It  cannot  he  claimed  that  there  was  no 
evidence  to  support  a  conviction  of  breaking  in 
the  daytime,  m  view  of  the  fact  that  the  jnrr 
found  there  was  a  breaking  at  some  time;  and, 
if  the  evidence  did  not  show  with  sufficient  cer- 
tainty that  it  was  done  in  the  night,  ft  was  the 
jury  s  duty  to  convict  of  the  lesser  offense.— 
State  V.  Jordan,  (Iowa,)  54  N.  W.  63. 

Inetructiona. 

8.  Where  the  evidence  shows  that,  if  there 
was  an  offense  committed,  it  was  by  breakiojc 
and  altering,  it  is  unneceMary  to  Instruct  that 
defendant  might  be  found  guilty  of  entering  a 
dwelling  house  in  the  night  without  breaking, 
as  being  one  of  the  deirrees  of  the  offense- 
State  T.  Jordan,  Oowa,)^  S.  W.  ca 

4.  The  fact  niat  defendant  was  not  armed 
with  a  dangerous  weapon  la  no  ground  for  a  re- 
quest to  QOane  that  be  mi«ht  be  found  guilty 
of  the  leaser  crime,  defined  In  Code,  I  SS»i,  ot 
breaking  and  enterbig  in  the  daytime,  or  alter- 
ing ill  the  nighttime  without  breaking;  its  poe- 
sesai<m  not  being  a  necessary  dement  of  hieafc- 
ing  in  the  nighttimtk — State  T.  Jordan,  Oowa.) 
54  N.  W.  63.  — .  %"  -r/ 

Capacity. 
To  make  win,  see  "  WlUs, "  8>6. 

OABBQSBS. 

L  OF  GOODS. 
IL  OF  FA88BITOERB. 

I.  OF  OOODa 

Injury  to  goods — Claim  for  damages. 

1.  A  contract  for  the  carriage  of  goods, 
which  provides  that  no  claim  for  damages  shall 
be  valid  nnlees  made  in  writing  within  30  days 
after  the  loea  occurs,  is  reasonable  and  valid.— 
Armstrong  v.  Ghicaso,  M.  &  St.  P.  By.  Co., 
(Minn.)  54  N.  W.  tm. 

■i.  Where  a  contract  for  the  carriage  of 
goods  provides  that  no  claim  foe  damage  shoU 
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be  valid  onleM  made  in  wrttlns  within  80  dars  I 

after  the  loss  ocean,  the  condition  as  to  notice  | 
is  applicable  to  the  carrier's  condu^  ae  a  ware- 
honaeman,  since  that  xel&tion  is  properly  inci- ; 
dent  to  that  of  carrier.— Arm rtrong  v.  Chicago, 
M.  ft  8t  P.  R7-  Co.,  (Ifiim.)  54  N.  W.  1050.  | 

Live-Stock  shipments. 

S.  Rev.  St.  U.  S.  §  imposes  a  penalt7 

on  a  railway  company  which  transports  lire 
stock  if  the  animals  are  kept  in  the  cars  more 
than  28  consecutiTe  hours,  "onless  prevented 
from  so  anloading  by  storm  or  other  accidental 
causes."  There  is  further  exception  where  ani- 
mals "have  proper  food,  water,  space,  and  op- 
portunity to  rest"  on  die  cars,  add  that,  in 
addition  to  the  penalty  imposed  by  statute,  a 
railway  company  which  failed  to  comply  with 
the  above  requirement  would  be  liable  in  dam- 
ages to  the  owner  of  the  stock,  but  to  state  a 
cause  of  action  the  petition  must  show  that  the 
case  is  not  within  the  exceptions  named. — Hale 
V.  Missouri  Pac  By.  Co.,  (Neb.)  54  N.  W.  617. 

 Limiting  liability. 

4.  A  contract  for  the  transportation  of 
'horses  provided  "that  the  value  of  the  live 

stock  ts  be  transported  under  this  contract 
does  not  exceed  the  foUowine  mentioned  sums, 
to  wit:  Each  horse,  JlOO;  each  ox,  $50: 
*  *  *  such  valuation  being  tbat  whereon 
the  rate  of  compensation  to  the  comimny  for  its 
services  and  risk  connected  with  said  property 
is  based."  Beld  that,  assuming  that  the  con- 
tract was  fairly  made  for  the  purposes  ex- 
lowesed,  the  sums  named  being  approximate 
the  average  values  of  ordinary  domestic  ani- 
mals, it  was  a  just  and  reasonable  mode  of  se- 
curing a  due  proportion  between  the  amount , 
for  which  the  carrier  becomes  tesponsible  and  i 
the  freight  which  he  receives,  and  of  protect- 
ing himself  against  extravagant  valuation  in 
cue  of  loss,  and  that  the  recovery  of  the  own- 
would  be  limited  to  the  sums  named,  though 
the  loss  occurred  throu^^  the  negligence  of  tiie 
carrier  or  his  servants.— Alair  v.  Northmi  Pac 
B.  Co.,  (BCinn.)  54  N.  W.  1072. 

n.  OF  PASSENQEBS. 

Injuries  to  passenKers. 

5.  It  is  the  duty  of  railroad  companies  to 
■top  their  trains  at  statlouB  long  enough  for 
passengers  to  get  on  and  off,  and  to  sturt  a 
train  while  passengers  are  so  ensHged  is  rt'g^ 
ligence.— Chicago,  B.  &  Q.  K.  Co,  v.  Landsuer, 
(Neb.)  64  N.  W.  976. 

6.  The  duty  of  a  railroad  to  have  its  station 
jdatfonns  guarded  and  lighted  so  as  to  protect 
persons  coming  to  the  station  to  bid  farewell  to 
irieDds  Intending  to  leave  on  regular  passenger 
trains  does  not  extend  to  persons  coming  at  an 
unnsnal  hour  with  one  who  intends  leaving  on  a 
freight  in  charge  of  stock,  and  who,  although  al- 
lowed tiie  use  of  the  waiting  room,  and  allowed 
to  load  at  tiie  ptrntform  instead  of  in  the  yards, 
is  not  a  passenger  except  In  a  very  Umited  sense. 
— Dowd  V.  Chicago,  MT  &  St  P.  By.  Co.,  (Wis.) 
64  N.  W.  24. 

.7.  In  an  action  for  personal  injuries  sus- 
tained by  plaintiff  iii  jumping  from  a  moving 
train,  the  evidence  showed  that  after  the  train 
stopped  at  C,  for  which  plaintiff  held  a  ticket, 
the  conductor  called  out  the  name  of  the  sta- 
tion, but  did  not  leave  the  train,  l>eing  engaged 
in  collecting  tickets;  but  by  his  order  the  brake- 
man  got  off.  and  assinted  some  pnsseiigprs  to 
alight,  and,  seeing  no  others,  cried  "All  aboard;" 
that  after  the  train  was  uuder  way  plaiutiff 
left  the  rear  car,  which  she  hnd  occupied,  and, 
without  warning  to  the  conductor  or  brakeman, 
and  without  looking  to  see  where  she  would 
alight,  jumped  from  the  train,  and  was  injured; 
that  ample  time  was  given  to  alight  at  the  sta- 
tioD;  tlm.t  plaintiff  was  a  voung  woman  of 
average  intSligrace,  and  well  acquainted  with 
the  premiees.  HM,  that  the  evidence  was  in- 
•oAoient  to  ihotr  uw  n^ligeot  starttiic  of  the 


train  without  giving  plaintiff  suffident  or  rea- 
i^onable  time  to  alight.  Maxwell,  O.  X,  die- 
Kenting.— Chicago,  B.AQ.  iL  Co.  v.  Landauer, 
(Neb.)  64  N.  W.  970. 

8.  Where  a  train  has  made  a  rt-asoiiable 
stop  at  a  station,  and  passengers  bavo  not 
given  notice  or  other  evidence  of  their  inten- 
tion to  alight,  the  starting  of  me  *^rr.'n  ia  not 
uegligence  per  se  for  which  the  company  will 
be  held  liable.—Chicago,  B.  &  Q.  U.  Co.  v. 
lAndaner,  (Neb.)  54      W.  97fl 

9.  In  an  action  against  a  railroad  company 
for  personal  Injuries,  the  evidence  showed  that 
plaintiff  went  upon  the  train  to  accompany  bis 
wife  and  child;  that  when  the  conductor  called. 
"All  aboard,"  he  started  to  leave  the  train,  but 
found  the  door  of  the  vestibule  locked;  that  the 
brakeman  first  told  him  he  could  not  get  off, 
and  that  it  would  break  his  neck,  but  afterwards 
said  to  htm,  "Tou  get  off,"  and  opened  the  door, 
which  he  shut  again  as  soon  as  plaintiff  had 
passed  through  it  to  the  platform  steps-  Plain- 
tiff jumped  from  the  train,  and  was  injured; 
^e  train  then  being  in  rapid  motion.  HHd, 
that  the  evidence  justified  a  verdict  for  plaintiff. 
—Galloway  t.  Chicago,  K.  L  &  P.  By.  Co., 
aowa,)  64  N.  W.  447. 

Contributory  negligenoe  of  passengers. 
10.  Under  Omp.  St.  c.  72,  art  1,  S  3,  which 

firovides  that  "every  railroad  ■•omiiauy  rfioll  be 
iable  fur  all  damages  inflicted  npnu  t)ie  per- 
sons of  passengers  while  being  transported 
over  the  road,  except  in  cases  where  the  in- 
jury done  arises  from  the  criminal  nej^ligoice 
of  the  person  injured,"  the  term  "criminal  neg- 
ligence" means  "gross  negUiKuce,"  such  as 
amoonta  to  reckless  disregard  of  one's  own 
safety,  and  a  willful  indifference  to  the  con- 
sequences liable  to  follow. — Chicago,  B.  ft  Q. 
B.  Cki.  V.  Landauer.  (Neb.)  64  N.  W.  970. 

U.  Under  Comp.  St  c  72,  art  1,  5  3,  whidi 
provides  that  "every  railroad  company  shall 
be  liable  for  all  damages  inflicted  upon  the  per- 
sons of  passengers  while  being  tranaported 
over  the  road,  except  in  cases  where  the  injury 
d<me  arises  from  the  criminal  negligence 
the  person  inj-^red,"  jumping  from  a  moving 
tnin  is  not  such  contribatoz7  negliijence  as 
will  in  ev^  case  prerent  a  recovery;  but 
where  the  circumstances  are  such  as  to  render 
it  obviously  and  necessarily  perilous,  and  to 
show  a  willful  disregard  of  the  danger  incurred 
thereby,  such  act  amounts  to  criminal  n^i- 
gcnce,  as  above  defined.  Maxwell,  C.  J.,  dis- 
senting.— Ghit^o,  B.  &  Q.  K.  Co.  t.  Landauer, 
(Neb.)  54  N.  W.  976. 

r-j.  It  is  not  ne^igence  per  ae  to  ride  tm  the 
platform  of  a  street  car.-^utheriand  t.  Stand- 
ard Life  ft  Acc  Ins.  Co.,  (Lswa,)  64  N.  W.  453. 

 AUghting  from  moTing  train. 

18.  In  an  action  for  personal  injuries  sus- 
tained by  plaintiff  in  jumping  from  a  moving 
train,  the  evidence  showed  that  after  the  train 
Ktopped  at  C,  for  which  plaintiff  held  a  ticket 
the  conductor  called  out  the  name  of  the  sta- 
tion, but  did  not  leave  the  train,  being  engaged 
in  collectiug  tickets ;  but  by  his  order  the  brake- 
man  got  off,  and  assisted  some  passengers  to 
alight,  and,  seeing  no  others,  cried,  "All 
aboard;"  that  after  the  train  was  under  war 
plaintiff  left  the  rear  car,  which  she  had  oc- 
cupied, and,  without  warning  to  the  conductor 
or  brakeman.  and  without  looking  to  see  where 
she  would  alight,  jumped  from  the  train,  and 
was  injured;  that  ample  time  was  given  to 
alight  before  the  train  started;  that  plaintiff 
was  a  young  woman  of  average  intelligence, 
and  well  acquainted  with  the  premises.  Bttd, 
that  plaintiff  was  guilty  of  such  contributory 
negligence  as  would  prevent  a  recover. — Chi- 
cago, B.  &  Q.  B.  Co.  V.  Landaua>,  (Neb.)  54 
N.  W.  978. 

14.  In  an  action  against  a  railroad  computy 
for  personal  injuries,  the  evidence  showed  tlM 
plaintiff  went  upon  the  train  to  acoon^any  tii 
wife  and  child:  that  wbai  tiie  conductor  cal]e«. 
"All  aboard,"  he  started  to  leave  the  train,  bu. 
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found  the  door  of  the  Testibnle  locked;  tliat  the 
brakemau  first  told  him  he  could  not  gH  off,  ami 
that  it  would  break  h:n  neck,  but  afterwards 
said  to  him,  "You  get  off,"  and  opened  the  door, 
which  he  Khat  again  as  soon  as  plaintiff  had 
passed  through  it  to  the  platform  steps.  Plain- 
tiff jnCQped  from  the  train,  and  was  iujnred; 
the  train  then  being  in  rapid  motion.  Hera  that, 
where  the  question  of  the  brakeman's  authority 
was  fully  submitted  to  the  jury,  it  was  proper 
to  instruct  them  that  if  the  brakemau  told  plain- 
tiff a  falsehood  as  to  the  position  of  the  train, 
and  this  deceived  plaintin  as  to  its  speed,  it 
might  excuse  plaintiffs  rashness  in  jumping 
from  the  train  when  in  motion. — (ralloway  r. 
Chicago,  B,  I.  &  P.  Ry.  Co.,  (Iowa,)  54  N.  W. 
447. 

15.  McClabi's  Code,  t  6203,  which  makes  it 
a  misdemeanor  to  get  off  a  moving  train  "with- 
out the  consent  of  the  person  bavinR  the  same 
In  charge,"  does  not  apply  where  there  is  eri- 
dence  that  the  person  leaving  the  train  acted 
with  the  consent  of  the  brakemau. — Galloway  v. 
Chicago,  R.  I.  &  P.  Ky.  Co.,  aowa.)  64  N.  W. 
447. 

IR.  Where  the  general  management  of  a 
train  Is  vested  in  the  conductor,  and  the  brake- 
men  are  under  his  authority,  and  there  is  a 
conflict  in  the  evidence  as  to  the  exact  powers 
and  duties  of  the  brakemen,  it  is  proper  to 
leave  to  the  jtir7  Uie  question  whether  a  brake- 
man  had  aouiori^  to  consent  to  a  passenger's 
leaving  the  train  while  in  motion. — Qalloway  t. 
ChicBCO.  R.  I.  &  P.  Br.  Oo..  (Iowa.)  54  N.  W. 
447. 

^ectment  of  passengen. 

17.  In  an  actton  for  wrungfol  ejection  from 
defendant's  train,  plaintiff  and  her  mother  tes- 
tified that  the  conductor,  after  demanding  fare, 
which  was  refused,  stopped  the  train,  and  stood 
aside  tor  plaintiff  to  alight,  which  she  did  not 
attempt  to  do;  took  hold  of  her  arm,  and  said, 
"Gome,  come,  Miss  C:  don't  be  obstinate  and 
delay  the  train;"  ana  then  lifted  her  down 
from  the  train.  The  conductor  testified  that 
he  merely  requested  them  politely  to  get  off, 
which  they  did,  and  he  assisted  them  in  so  do- 
ing. Bdd,  that  the  evidence  was  aaflicient  to 
sustain  a  finding  that  the  removal  was  by 
force.— Curtis  t.  Sioux  City  &  H.  P.  Ry.  Co., 
aowaJM  N.  W.  83». 

IsTUoder  Rev.  St  |  1818,  piDviding  that, 
if  any  passenger  shall  refuse  to  pay  his  fare. 
It  shall  oe  lawful  iFor  the  conductor  to  put  him 
off  at  any  usual  stopping  place  or  near  any 
dwelling  houise,  the  ejection  of  a  passenger 
for  nonpayment  of  fnre,  at  a  pomt  three 
fourths  of  a  nrile  from  any  station  or  dwelling 
bouse,  is  unlawful.~Phettiplace  v.  Northern 
PacTR.  Co.,  (Wis.)  54  N.  W.  1092. 

19.  in  an  action  against  a  railroad  for  ejec- 
tion from  one  of  def^dant's  trains,  ft  appeared 
that  plaintiff  purchased  a  ticket  over  defend- 
ant's toad  from  S.  to  P.;  that,  on  tuniving  at 
P.,  plaintiff  decided  to  go  to  T.,  the  next  sta- 
tion beyond;  that  there  was  no  ticket  office 
at  P. ;  and  that,  after  the  train  left  P.,  pl^n- 
tifl  tendered  defendant's  conductor  the  amount 
of  the  regular  fare  to  8.,  and,  on  refusing  to 
pay  26  cents  additional,  was  ejected  from  the 
car.  Bad,  tlut  such  ejection  was  illenil.— 
Phetti^ce  T.  Northern  Pac.  B.  Co.,  (Wis.) 
54  N.  V.  1002. 

  Evidence. 

20.  The  evidence,  in  an  action  against  a  rail- 
road by  one  claiming  to  have  been  ejected  from 
a  train,  and  then  robl>ed  by  defendant's  em- 
ployes, was  conflicting  as  to  the  identity  of  the 
person  ejected,  whether  It  was  plaintiff  who  had 
been  ejected,  as  testified  by  plaintiff  und  his 
son,  or  the  son  only,  as  tesbfied  by  defendant's 
employes.  Beid,  in  view  of  the  conflict,  ttiat  it 
was  error  to  strike  out  testimony  of  plaintiff 
showing  that  he  had  not  complained  to  defend- 
ant until  oommeneeaient  of  suit,  nearly  two 
years  afterwards,  and  showing  also  that  be  had 
never  complained  to  the  district  attorney  about 


the  robbery,— Washburn  v.  Chicago,  St.  P.,  Bi. 
&  O.  Uy.  C«.,  (Wis.)  54  N.  WTSo*. 

— -  D«nia9  0i. 

31.  Where  a  passenger  on  a  reread  train  Is 
wrongfully  ejected  from  the  train,  mental  suf- 
fering caused  by  the  humiliation  Is  a  proper  ele^ 
uicut  of  compensatory  damages.— Curtis  t. 
Sioux  City  &  hT  P.  Ry.  Co,  aowa.)  54  N.  W. 
mso. 

GBBTIORABI. 

Time  of  making  application  for  writ. 

Certiorari  cannot  be  maintained  to  re- 
view the  action  of  the  supervisors  of  a  county 
in  organizing  a  new  township  from  a  portion  ot 
the  territory  of  an  existing  township,  14  months 
after  such  action  was  taken,  and  after  it  may 
be  inferred  that  officers  had  been  elected  and 
property  assessed  for  taxation.  Fractional 
School  Dist  V.  Board  of  School  Inspectors, 
Mich,  a,  followed.— Atlee  v.  Board  Sup'n  Wex- 
ford County,  (Mich.)  54  N.  W.  3S0. 

Ohange  of  Venue. 

See   Venue  in  Civil  Cases.  " 

In  criminal  cases,  see  "Criminal  Law^^B,  & 

CHATTEL  MOBTGAGES. 

Acknowledgment  of,  see  **  AcknowledgmenL  " 
Levy  of  execution  on  mortga^d  chattels,  right  of 

possession,  see  "Execution,  "6. 
On  crops,  see  "  Bale, "  S». 

Priority  of  Uen,  estoppel  to  assert,  see  "Estop- 
pel,  "2. 

When  operates  as  assignment,  see  "Assignment 
for  Benefit  of  Creditors, "  1. 

Validity— DescrlDtion  of  property. 

1-  The  description  in  a  diattel  mortgage 
described  the  proi>erty  as  situated  on  a  certain 
section  in  a  certain  townohip  und  rnnge,  bat 
did  not  name  the  county  or  state.  The  mort- 
gage was  filed  by  the  niortgngi-e  in  R.  county, 
in  the  then  territory  of  Dakota,  and  it  w&s 
shown  that  the  section  named  in  the  mortgage 
was  located  in  that  county,  and  that  property 
eori-esponding  to  that  described  in  the  mort- 
gage was  situated  thi'reon,  owiiim]  by  the  mort- 
gagor. B«rd  that,  IIS  agnlnHt  nn  attnc-hing 
creditor,  tlie  description  wus  sufficient  as  to 
snch  property,  but  not  as  to  property  not  situ- 
ated on  such  section.— Union  Nat.  Bank  t. 
Oium.  (N.  D.)  M  N.  W.  1034. 

2.  Property  was  described  In  a  chattel 
mortgage  as  "one  bay  stallion,  with  small  wb:te 
star  in  forehead,  two  years  old  past,"  and  "one 
chestnut  sorrel  stallion,  with  white  tall  and 
mane,  with  small  white  star  in  fbrehesd,  eeren 
years  old."    The  mortgage  described  the  mort- 

fagor  as  "of  the  county  of  P.  and  state  of 
owa."  The  mortgage  also  contained  a  certifi- 
cate of  ownership.  At  the  time  of  the  execu- 
tion of  the  mortgage  the  stallions  were  in  the 
possession  of  the  mortgagor,  on  his  farm  in  P. 
county,  and -were  the  only  ones  of  the  descrip- 
tion which  he  th«i  or  has  since  owned.  HM, 
that  the  description  was  sufficient  to  impart  no- 
tice to  snb»ici]ucnt  purchasers. — Shellhamm^  t, 
Jones,  down.)  .'>4  N.  W.  303. 

S.  A  description  of  property  in  a  mortgage 
OB  "fourteen  steers  one  year  old,  crop  off  left 
ear,  and  slit  In  same  ear;  four  heifers  one 
year  old.  marked  on  ear  as  above  steers," — Is 
not  sufficient  to  impart  coiiBtructive  notice.  In 
the  absence  of  anything  indicating  the  location 
or  owncrnhip  of  the  property  at  a  particular 
time.— Aiidregg  v.  Brunskiel,  (Iowa,)  54  N.  W. 
135. 

4.  The  question  of  the  sufficiency  of  the  de- 
soriptioQ  in  a  mortgage  to  render  it  competent 
evidence  is  for  the  court;  but,  wlien  the  descrip- 
tion is  admitted,  the  identity  of  the  proper^ 
claimed  with  that  described  In  the  mortgage 
is  a  question  for  the  joiy.— Andr^g  t.  won- 
■Uel.  OowaJ  61 K  W.  135. 
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Validity — AckDowledgmmt. 

li.  A  chattel  mortgage  is  valid  hetween  fte 
parties  to  it,  and  against  persons  having  aetnal 
notice  of  it;  thou^  it  ia  oot  properly  acl^iiowl- 
eUKed.— Waterhouse  v.  Black,  (iowaj  54  W.  W. 
342. 

Filing  and  recording. 

e.  -Under  Oonqt,  Laws,  S  4379,  which  de- 
clareg  a  mortgage  void  aa  to  creditors  unless 
filed,  the  lien  of  a  creditor  who,  between  the 
execution  and  delivery  of  a  chattel  mortgage 
aod  the  filing  thereof,  attaches  tbA  mortgaged 
property,  is  not  superior  to  the  lien  of  the  mort- 
eiu:ee.  where  the  debt  for  which  tbe  creditor 
attaches  existed  before  the  giving  of  the  mort- 
liUige,  and  the  creditor  Iuih  not  altered  his  posi- 
tion  to  his  detriment  since  the  mortgage  was 
Rivea,  and  before  the  filing  thereof.— 'Cnion  Nat. 
Bank  v.  Oium,  (M.  D.)  54  N.  W.  1031 

—  Agreement  not  to  reoord. 

7.  A  merchant  gave  a  bank  a  chattel  mort- 
gage on  his  fitock  of  goods,  which  mortgage,  by 
agreement  of  the  parties,  was  not  recorded. 
Afterwards  he  gave  the  bank  a  bill  of  sale  of 
the  goods,  in  satisfaction  of  the  mortgage,  aod 
the  bank  took  possession.  Held,  that  the  bank's 
titip  waa  anbject  to  the  lien  of  creditors  who, 
without  notice  of  the  mortgage,  had  sold  the 
mercbant  goods  after  the  mortgage  was  given; 
since,  as  to  them,  the  agreement  not  to  record 
the  mortgage  rendeTed  the  aitlre  txatwoction 
fraudulent.— Goll  St  Frank  Co.  r.  MlUer.  (lewa.) 
54  N.  W.  443. 

Failure  to  renew— EffiBct. 

8.  It  is  unnecessary,  in  order  to  preserve 
the  lien  of  a  chattel  mortgage,  to  renew  the 
mortgage  by  refiling  a  copy  thereof,  with  a 
statMoent,  as  required  by  Laws  ISW.  c.  41, 
where  the  morticagee  has  taken  posaeMdn  of 
the  property  before  the  period  arrives  at  which 
the  statute  requires  the  mortice  to  be  so  re- 
newed.—Union  Nat.  Bank  v.  Oium,  <N.  D.)  54 
N.  W.  1034. 

9.  Rev.  St.  S  2315,  provides  that  every 
chattd  mortgage  "shall  cease  to  be  valid  as 
against  the  creditors  of  the  person  making  the 
same,  or  subsequent  piirchasers  or  mortgagees 
in  good  faith,  after  the  ^iMration  of  two  years 
from  the  filing  of  the  same,"  .unless  renewed  as 
therein  prescribed.  Edd,  that  a  mortgage 
which  has  not  been  renewed  does  not  become 
void  at  the  end  of  two  years  as  to  one  who  pur- 
chased before  the  expiration  of  such  two  years. 
—Nix  T.  Wiswell,  (Wis.)  54  N.  W.  620. 

10.  To  constitute  one  a  purchaser  in  good 
fidth,  within  the  meaning  of  Bev.  5l  8  2315, 
making  chattel  mortgages  invalid  as  against 
subsequent  purchasers  in  good  faith  unless 
renewed  as  therein  prescribed,  there  must  be 
not  only  absence  of  notice,  but  also  a .  pay- 
ment of  the  consideration,  or  a  fixed  liabil- 
ity therefor;  and  hence  a  subsequent  purchaser, 
who  assumes  and  agrees  to  pay  aa  a  part  ut 
the  puidiaMe  price  of  the  property  the  debt 
wMcn  a  prior  cbattd  mortgage  was  given  to 
secure,  is  not  protected  as  against  such  mort- 
gage.-Nix  T.  Wlswell.  (Wis.)  54  N.  W.  BSa 

Kerger  of  first  sad  seeond  mortgage 
to  same  person. 

11.  Defendant  took  a  chattel  mortgage  with- 
out notice,  actual  or  constructive,  that  platntiit 
bad  a  prior  mortgage  on  the  same  proporty. 
Afterwards  she  took  a  second  mortgage  on  the 
same  and  other  projierty,  which  second  mort- 
gage recited  that  it  was  given  "as  additional 
security,^  and  that  the  property  was  subject  to 
defendaat's  first  mortgage,  and  also  to  plaln- 
tilTs  mortEage.  Bdd,  that  defendant's  first 
mortgase  did  not  mase  into  her  second  mort< 
eaiie.— City  Bank  v.  Kadtke,  (Iowa,)  54  N.  W. 
435. 

Beleaae  and  diacharge. 

12.  The  asdgnee  of  a  cbattel  mortgage 
caused  the  propco-ty  to  be  seized  by  the  sherifl, 
and  it  was  deliveiad  t*  th«  assignee.  Aft« 


openie  had  been  Incnmd  fbr  keeping  the  prop- 
erty, the  attorney  for  the  mortgagor  paid  th* 
sherifF  the  amount  due  on  ttie  mortjcage  note, 
and  said  be  would  become  responsible  for  the 
expense  to  that  date.  The  assignee  accepted 
the  mtmey,  but  wonld  not  accept  the  obligation 
at  the  attorney,  and  refused  to  deliver  the  prop* 
erty.  The  mortgage  provided  that  it  riiomd  be 
a  lien  on  the  property  for  its  keep,  and  for  ex- 
pense incurred.  Bdd,  that  the  acceptance  of 
the  money  by  the  assignee  did  not  rati^  the 
acts  of  the  sheriff  in  accepting  tbe  obligaticm  of 
the  attorney,  as  the  assignee  was  entitled  to  the 
amount  of  the  mortgage,  indndiog  expense  in- 
curred.—Chandler  T.  lioomla,  Chnra,}  54  N.  W. 
841. 

Bight  to  take  poasaaaien  befoie  debt 

due. 

18.  A  chattel  mortgage  contained  ■  clause 
that  in  case  of  default,  or  on  the  attempt  of  the 
mortgagor  to  dispose  of  or  remove  any  of  the 
property  mortgaged,  or  when  the  mortgagee 
should  choose,  it  should  be  lawful  for  him  to 
take  immediate  possession  of  such  chattels, 
wbtn-ever  found,  and  to  sell  fhem  for  the  satia- 
faction  of  his  debt  Bdd  that,  in  the  altsence 
of  anything  showing  bad  ftith,  the  mortgagee 
could  seize  the  property  whenever  be  elected  to 
do  so,  whether  or  not  the  debt  was  due.  Wells 
V.  Chapman.  13  N.  W.  841,  5»  Iowa,  660,  fol- 
lowed.— Richardson  t.  CofEman,  (Iowa,)  54  N. 
W.  356. 

14.  lu  an  action  for  damages  for  tbe  alleged 
wrongful  sale  of  property  under  such  mortRaee, 
it  was  error  to  refuse  ioHtruotions  construing  the 
condition  of  the  mortgage  to  mean  that,  if  ae- 
fendant  elected  to  do  so,  he  could  take  possessiOD 
of  the  pmipeTty,  and  sell  tt.  before  the  debt  be- 
eame  due,  and  to  leave  to  the  jury  to  determine 
the  legal  effect  of  the  mortgage. — Richardson  v. 
Coffman.  (Iowa.)  54  N.  W.  358. 

15.  The  submission  of  an  interrogatory  ask- 
ing if  the  jury  found  that  defendant,  deeming 
himself  nnsafe,  took  possession  of  the  mort- 
gaged property  on  a  certain  date,  was  error;  de- 
fendant's ri^t  to  take  possession  being  abao- 
inte.— Richardson  t.  Coffmon,  (Iowa,)  54  N.  W, 
356. 

Foreolosnre. 

18.  Where,  in  a  chattel  mortgage,  the  mort- 
gagor agrees  that  on  default  the  mortgaRee 
may  take  possession  of  the  tnertgaged  property 
either  ivelimlnary  to  foredosore  or  for  pres- 
ervation, the  right  of  Mbe  mortgagee  to  take 
po-«seBtdon  is  not  defeated  by  the  death  of  the 
mortgagor,  but  is  good  against  the  msrtgagor'B 
administrator.— Pnrdbi  r.  Archer,  (B.  1>.)  54 
N.  W.  1043. 

17.  The  fact  that  the  mertgaged  ptopertj 
was  bid  in  by  the  mortgagee  does  not  avoid  the 
sale. — EUchardson  T.  Coffman,  (lomd  54  N.  W. 
858. 

Checks. 

Bee  "Negotiable  Inatrumentsi, "  17, 18. 

caiy. 

See  "Unnidpal  Cofpomtions. " 

Claim  and  Deli-wry. 

See'*  Replevin." 

doud  on  Titie. 

8ee*QnletiDgTltie.'' 

Oomltjr. 

KeoognltloD  of  rights  of  receiver  apaolntadfeva^ 
otber  state.      "Confllot  of  Laws,^a. 

Conunission. 

<M  raal^estate  agent,  see  **Faetors  and  Brokera.* 
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Coxmnon  Carrlar. 
Compenaatiaii. 

t)f  agenU,  see  "Principal  aa<t  Acent,"  12. 

Of  public  offloers,  see  <*oace  ana  Officer,  *  S,  0. 

OompetMioy. 

Of  wilneM,  aee  WitDesa, "  1. 

See  "Pleading,"  I. 

In  criminal  cans,  aee  "Criminal  Law,"  1,  &. 

COHFBOMISE. 

8ee.  alao,  "Pi^meaf,  *  "ReteMe  moA  DUebarfte.  ** 

BffiBOt. 

A.  mnTeyed  certain  real  estate  to  B.  by 
mn  abxnlnte  tleed  to  secar»  the  payment  of  a 
loan.  The  trnst  dtancter  of  this  ^•t-d  was 
reOKnized  by  tbe  Brantee.  who  at  Tariona  timea 

prumititHl  that,  on  a  itale  of  ttie  property,  he 
would  |>ay  hiin  the  aorplus  in  exceBH  of  the 
loan  and  interest.  AfterwarJa  A.  hroiiKht  an 
netinn  asainst  B.  to  redeem,  and  nffeml  to  pay 
the  lonn,  with  iiitereHt.  \\'hiie  the  aetinu  was 
lieiidinK,  A.  and  B.  entered  into  a  stipulation  aa 
lu  the  nuioiiut  which  A.  should  pay  to  B.,  u|x>n 
iMyiut'iit  of  which  he  should  recoTer  the  prem- 
i-wn.  Hrld  that.  In  the  absence  of  fraud  or  mis- 
rvpreKentation.  the  oxreement  waa  bindiiur  on 
the  purlies.  and  would  be  enforced.— Hamley  t. 
Doe,  <Xeb.)  M  N.  W.  07& 

Condition. 

Of  iosBrance  policy,  see  "Inaurance,"  8-28. 

CONFLICT  OF  liAWS. 

Provision  in  note  for  attorneya'  fMs. 

1.  A  resident  of  Nebraska,  for  tbe  pur- 
pose of  [owuring  a  loan  of  money,  on  July  9, 
IfftiO,  executed  a  note  in  this  state,  and  se- 
cured tbe  payment  thereof  by  morb^ajte  on 
real  property  within  the  state.  The  mortgagee 
waa  a  resident  of  Iowa,  but  the  papers  were 
executed  and  dellrered,  and  the  monef  was 
imid  to  the  bormwer,  in  Xebraaka.  The  note 
was  payable  in  New  York  city,  and  provided  for 
«n  attorney's  fee  in  case  of  forecloaure,  which 
provision  was  valid  in  Iowa.  The  note  and 
murtpitre  each  contained  a  clause  expressly 
providinK  that  "tbey  are  made  and  executed 
under,  and  are  in  all  respects  to  he  construed 
by,  the  lawn  of  the  Htate  of  Iowa."  Held,  in  a 
Kuit  to  fortvloMc  the  uiortRaKC.  that,  as  the 
laws  of  the  forum  povern  as  to  the  recovery  of 
«ostH,  anil  the  provision  for  attorneys'  fees 
ist  contrary  to  tne  settled  law  of  the  state, 
it  wodd  not  be  enforced. — Security  Co.  of 
Hartford  v.  Byer.  (Neb.)  W  N.  W.  8i». 

BisBOlntloa  of  oorporstion. 

2.  Where,  ander  voluntary  proceedinits  for 
the  dissolution  of  a  corporation  of  another  atnte, 
a  receiver  is  apT^ointed  by  a  court  of  that  Ktate. 
and  the  crcdilon*  cujoined  from  prosecutiuR  ac- 
tions R^niiist  the  corporation,  the  courts  of  this 
state  will  riTognize  tnfi  rights  of  the  receiver  to 
a  cliiim  of  the  corporation  ncninst  a  citizen  of 
this,  in  preference  to  a  creditor  of  the  corpora- 

,  tion,  a  citizen  of  the  same  state  as  tbe  conw»- 
tion.  who  brings  an  action  iigaliist  tbe  corpora- 
tion, anil  KHniishex  the  creditor. — Uilmau  v. 
Ketcham,  (Wis.)  54  X.  W. 

CONFUSION  OF  GOODS. 

Bights  of  owner. 

Where  wheat  has  been  delivered  to  a 
mill,  and  wnintifully  converted  into  Dour,  and 
V.54N.W.— 72 


stored  wHIl  oHier  fionr  belonging  to  the  mill 
owner,  the  owner  of  the  wheat  is  entitled  to 
such  portion  of  the  flour  as  tlie  wheat  wonld 
probably  produce.— First  Nat.  Bank  v.  Scutt, 
fXeb.)  M  N.  W.  987. 

OoineT«SB. 

Canvaas  of  votes  for  congressman,  aee  "Electloos 
and  Voters, "  15. 

Consideration. 

Of  conveyance,  see  "Fraudulent  Conveyancea," 
6-8. 

Of  lease,  see  "  Landlord  and  Tenant, "  8. 
Of  mortgage,  aee  **Mortgagaa, "  8. 
Of  BOU.  see  ''Negotiable  Inatrnmenta, "  1, 9. 
Paroi  erldenoa  of.  aee  "Eridenoe,  **  US. 

C0NSFISAC7* 

ClTll  utlon. 

I.  Tinder  the  allegation  of  conspiracy  to 
fraudulently  obtain  credit  on  the  purchase  of 
goods,  the  adniisHibility  of  an  untrue  statement 
by  one  of  defendants  as  to  bis  rc8poaail>iiity  is 
not  dependent  on  whethiir  plaintiii  was  iuflu- 
enred  by  such  statement  at  tbe  time  -of  eivinc 
the  credit.— Work  v.  McCoy,  (Iowa,)  54  N.  WT 
140. 

3.  Where  the  evidence  showed  that  defend- 
ant sold  his  stock  of  goo<Is  to  31.  on  credit,  and 
witboiit  security,  until  M.  had  procured  credit 
from  plaintiffs  for  additional  goods,  and  then, 
after  mcreasing  the  debt  by  an  additional  loan, 
took  a  mortgage  on  the  entire  stock,  tbe  jury 
were  warranted  In  finding  that  there  was  a  con- 
Bpirncy  to  fraudulently  obtain  plaintiffs'  proper- 
ty .—Work  V.  McCoy.  (Iowa.)  54  N.  W.  14<). 

In  an  action  against  defendant  and  M. 
for  tbe  price  of  goods  sold  to  the  latter,  bnwrt 
on  au  alleged  conspiracy  between  defendant  and 
M.  to  obtain  the  credit  to  JL,  the  court  propei-- 
ly  permitted  a  personal  judgment  against  de- 
fendant, if  tbe  jury  found  tbe  conspiracy  as  al- 
leged, though  the  property  anid  waa  held  in  at- 
tachment by  plaintiffs  to  satlsb^  the  Judgment. 
-Work  T.  M(?C5oy,  <Iowa,)  54  N.  W.  140. 

Oon•tab^e. 

Bee  '^Bberiffs  and  Constables.  ^ 

OONSTITXrriONAIi  LAW. 

Bee,  alao,  "Eminent  Domain,"  1,  2. 

Limit  oa  dty  debt,  see  "Munlelpal  Corptwatlona, " 

49. 

Obligation  of  oontracta,aee"Me4^aiotf  Umib,"!. 
Titlea  of  acta,  see  "Statutes, "  1,  3. 

Binding  eftbot  of  judicial  decisions. 

1.  An  interprctntion  given  to  a.  statutory  or 
constitutional  provision  by  the  court  of  last  re- 
sort is  binding  »n  all  departments  of  the  gov- 
eniment,  iiichiding  the  leglslatuTe.  —  State  r. 
Van  Camp,  (Neb.)  64  X.  W.  113. 

Pover  of  oonrtt  over  political  question. 

8.  Act  Cong.  Feb.  7,  1801,  provided  for 
the  apportionment  of  representatives  among 
the  Ktatcs  under  the  census  of  ISIK).  and  that 
the  apportionment  ahontd  take  effect  from 
March  3,  1803,  thus  retaining  the  former  ap- 
portionment during  the  fifty-first  congress. 
Held  that,  though  it  was  unjust  to  deprive  a 
state  entitled  to  Increased  representation  of 
the  t)enefit  of  the  reapportionment  till  the 
fifty-BCCond  congress,  the  qnestion  waa  politi- 
cal, rather  than  jtulirial,  and  the  courts  could 
not  pive  redress.— State  v.  Boyd,  (Neb.)  54  N. 
W.  2.^2. 

BegulatioDs  as  to  practice  of  medloine. 

3.  Act  ISJfl,  regulating  the  practice  of  med- 
icine, which  provides  that  no  one  shnll  he  per- 
mitted to  practice  who  has  imt  a  diploma  from 
a  medical  sehuul,  or  luu  been  in  actual  pro& 
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tice  in  the  state,  is  within  the  power  of  the 
legislature,  and,  in  its  Keneral  scope,  not  in 
(.-unflict  with  the  constitution. — Qee  Wo  t. 
State,  (Neb.)  54  N.  W.  513. 

BetroBpeotive  laws. 

4.  Laws  1890,  c.  151,  extending  by  00  days 
the  time  for  redemption  from  a  tax  sale,  can- 
not legally  apply  to  a  sale  made  prerlous  to  its 
^sage.-Btate  t.  Fylpna,  (S.  D.)  51  N.  W. 

Taxation. 

5.  Const,  art.  11,  g  2,  provides  that  "all  tax- 
es to  be  niised  in  thifl  state  shall  be  uniform 
on  all  real  and  personal  property,  according  to  its 
value  in  money,  to  be  ascertained  by  such  rules 
of  appraisement  and  assessment  as  may  be  pre- 
scribed by  the  legislature  by  general  law,  so 
that  every  person  and  corporation  shali  pay  a 
tax  in  proportion  to  the  value  of  his,  her,  or 
its  property.  And  the  legislature  shall  provide 
by  general  law  for  the  assessing  and  levying 
of  taxes  on  all  corporation  property,  as  near  as 
may  be,  by  the  same  methods  as  are  provided 
for  asseasing  and  levying  of  taxes  on  individual 
property."  Section  4  provides  that  "the  legis- 
lature shall  provide  for  taxing  all  moneys,  cred- 
its, investments  in  bonds,  stocks,  joint-stock 
companies,  or  otherwise;  and  also  for  taxing 
the  notes  and  bills  discounted  or  purchased, 
moneys  loaned,  and  all  other  property,  effects, 
or  dues  of  every  description,  of  all  banks  and 
of  all  bankers,  so  that  all  property  employed  in 
banking  shall  always  be  subject  to  a  taxation 
equal  to  that  imposed  on  the  property  of  in- 
dividuals."  Section  5  provides  specifically  that 

fiublic  property  shall  be  exempt,  without  legia- 
ative  action.  Section  6  provides  that  the  leg- 
islature, by  gener.'\l  law,  shall  exempt  property 
used  for  agricultural  and  horticultural  socie- 
ties, school,  religious,  cemetery,  and  charitable 
purposes,  and  personal  property  to  any  amount 
not  exceeding  In  value  $200  for  each  individual 
liable  to  taxation;  xnd  section  7  doclarea  that 
"all  laws"  exempting  property  from  taxation, 
other  than  that  enuinerated  in  sections  6  and  6 
of  this  article,  "shall  be  void."  Urld,  that  Act 
March  D,  1801,  S  18,  in  providing  for  the  deduc> 
tfon  of  indebtedness  from  the  amount  of  credits 
and  personal  property,  and  section  19,  prescrib- 
ing what  indebtedness  should  not  be  deducted, 
and  the  manner  of  veriflcntion  of  deductions, 
while  no  iTOTisiou  is  made  for  dedncting  the 
same  from  the  Talae  of  the  real  estate  of  tax- 
payers, provide  for  unequal  taxation,  are  in 
conflict  with  the  constitution,  and  void. — In  re 
Assessment  and  C!ollection  of  Taxes,  (S.  D.) 
64  N.  W.  818. 

6.  Such  sections  of  the  revenue  act  also 
produce  inequality  and  want  of  uniformity  in 
taxation,  and  are  uncfinstitutional,  in  that  tbey 
permit  the  deduction  from  personal  property  of 
indebtedness  held  within  the  state,  out  permit 
no  deduction  of  indebtedness  held  without  the 
state.— In  re  Assessment  and  Collection  of 
Taxes,  (B.  D.)  54  N.  W.  818. 

Equal  protection  of  laws. 

7.  in  ordinance  of  the  city  of  Portage 
makes  it  unlawful  for  any  person  or  organiza- 
tion to  march  on  certain  streets  shouting,  sing- 
ing, or  beating  drums  or  tambourines,  or  play- 
ing upon  any  instrument,  without  having  first 
obtained  the  written  consent  of  the  mayor, 
but  provides  that  the  ordinance  shall  not  apply 
to  fire  companies  or  the  state  militia,  and  that 
permission  ehall  not  be  refused  any  political 
party  that  has  a  regular  state  organization. 
Held,  that  the  ordinance  was  void,  since  it  made 
unreasonable  discriminations,  conferred  arbi- 
trary power  upon  the  mayor,  and  denied  citi- 
zens the  equal  protection  of  the  laws,  in  viola- 
tion of  the  fourteenth  amendment  to  the  fed- 
eral constitution.— In  re  Oarrabad,  (Wis.)  54 
N.  W.  1104. 

Cruel  and  unusual  punishment. 

8.  How.  St.  i  0142,  providing  a  maximnm 
penal^  of  five  years'  imprisonment  for  receiv- 


ing stolen  propexty,  is  not  a  law  auth'irizin^ 
"cruel  and  unusual"  ponishmeut,  in  violntt«ia 
of  Const,  art.  6,  %  31,  though  the  maximum  pen- 
alty under  How.  St.  |  9140,  for  the  l«rc**ny  of 
the  same  property,  is  only  one  year's  imnrimn- 
ment.— People  v.  SmithTTMich.)  54  N.  W.  487. 
Opinion  of  supreme  court — Wben  may 
be  asked  by  governor. 
9.  Const,  art.  5,  i  13.  puroviding  that  "the 
governor  shall  have  authority  to  rmtuire  tlie 
opinion  of  the  judges  of  the  supreme  court  upon 
important  questions  of  law  mvolved  in  the  ex- 
ercise of  liis  execQtive  powers,  and  upon  solemn 
occasions,"  is  confined  exclusively  to  such  ques- 
tions as  may  raise  a  doubt  in  the  executive  de- 
r>itrtiuent, — never  in  the  legislative, — and  there- 
fore the  court  will  not,  on  application  by  the 
governor,  made  at  the  request  of  both  hou^^es 
of  the  legislature,  construe  a  section  of  the  con- 
stitution whidi  declares  tiie  number  of  votes 
that  shall  he  necessary  for  the  passage  nf  a 
law,  in  anticipation  of  certain  rulings  nnder 
such  section  by  the  jtresiding  officers  of  the 
legislature;  the  question  involved  being  na  -  of 
purely  parliamentary  procedure. — In  re  Con- 
Btmction  of  Constitution,  (S.  D.)  54  N.  W.  650. 

ConstructioiL. 

Of  will,  see  "WiUs,"  12-19. 

CONTEMPT. 

Whan  error  Ilea  to  review,  see^Brror,  Writ  of,  "3. 

What  oonstitutea  —  Bntry  of  judgment 
after  appeaV 

1.  Since  the  case  of  Exley  v.  Berryhill,  33 
N.  W.  507,  37  Minn.  18^,  affords  some  ground 
for  the  conclusion  that  an  appeal,  with  a 
stay  bond,  from  an  order  refusing  a  new 
trial,  does  not  suspend  the  ri^t  to  enter  jndg^ 
ment.  an  attorney  who  entered  judgment  after 
such  an  appeal  is  not  gnilty  of  contempt. — St. 
Paul  &  D.  B.  Co.  T.  Villajge  of  Hinckley, 
(Minn.)  54  N.  W.  MO;  In  re  Sannders,  Id. 

Procedure. 

2.  The  insertion  of  a  fictitious  name  in  the 
information  and  precept  in  a  proceeding  for  con- 
tempt is  not  reversible  error,  when  the  correct 
name  was  inserted  daring  the  trial,  and  no  QnM- 
tion  as  to  identity  is  raised.— Malooey  t.  Trav- 
erse, aowa,)  54  N.  W.  165. 

 AffldsTit. 

8.  In  a  proceeding  for  a  constructive  con- 
tempt, the  affidavit  on  which  the  proceeding  is 
based  is  jurisdictional,  and  ail  the  facts  show- 
ing that  the  case  is  one  over  which  the  court 
has  jurisdiction  must  t>e  made  to  affirmatively 
appear  by  the  affidavit. — State  v.  Sweetland, 
(S.  D.)  54  N.  W.  415, 

4.  In  a  proceeding  for  contempt  the  affida- 
vit alleged  that  on  the  14th.  15th,  and  Ktth 
days  of  January,  1892,  the  county  court  of  H. 
county  was  in  session,  and  that  a  criminal  case 
was  pending  before  it;  that  defendant  was  the 
editor  and  publisher  of  a  newspaper  at  the 
county  seat;  and  that  the  newspaper  contain- 
ing the  alleged  libelous  article  was  published 
on  the  15th  day  of  January,  or  about  tliat  date: 
but  it  is  not  otherwise  stated  that  the  article 
romplaiued  of  was  Qubllshed  during  the  pend- 
ency of  the  criminal  orosecutinn  referred  to 
in  the  article,  or  that  it  was  calculated  to  in- 
fluence, intimidate,  impede,  or  embarrass  the 
court  in  such  trial,  or  calculated  to  prevent  a 
fair  and  impartial  trial  of  the  case.  The  arti- 
cle itself,  set  forth  in  the  affidavit,  would  seem 
to  indicate  that  It  was  oubllsbed  after  the  c»n- 
clusion  of  the  trial,  as  it  states  that  "the  Butts 
quarantine  trial  came  for  hearing  •  *  •  on 
last  Tuesday,  dragging  heavily  through  three 
days  and  a  night,  held,  that  it  did  not  nf- 
firmatively  appear  from  tiie  affidavit  that  the 
article  complained  of  was  calculated  to  intim- 
idate, influence,  embarrass,  or  imped«  the  court 
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In  the  due  adndnistration  of  Justice  In  any 
caai>e  then  pendioK,  or  to  Drevent  a  fair  and  im- 
uartial  trial  of  the  same,  and  that  the  court 

had  DO  jurisdietitiD,  therefore,  to  convict  and 
punish  defendant  for  the  alleK^  cootempt. — 
State  V.  Sweetland,  (S.  D.l  54  N.  W.  4157 

Punishment. 

6.  When  a  party  refusea  to  do  aomethinK 
which  ho  ia  orderetl  to  do  for  the  Iteiicfit  or 
advantage  of  the  oppOKite  imrty,  Ruch  a«  the 
payment  of  costs,  or  performance  of  tlie  awanla 
of  arbitrators,  the  order  is  rccttnled  aa  a  civil 
cxe<-ution  for  the  benefit  of  the  injured  party, 
thuufch  the  proceedinjfa  are  carried  on  with 
criminal  proceas,  and  he  stands  committed  un- 
til he  complies  with  the  order;  but  if  the  con- 
tempt conaista  in  doinK  a  forbidden  act.  injuri- 
ous to  the  opposite  party,  the  process  is  crim- 
inal, and  conrictioa  is  followed  br  fine  and 
imprisonment,  or  both.— State  T.  Knisht,  (S. 
D.)  54  N.  W.  412. 

B.  How.  St.  8  7235,  which  providea  that 
pnniHhment  for  contempt  may  be  by  fine  not 
exce*HliuK  $250,  or  by  imprisonment  not  exceed- 
ing 30  days,  or  both,  at  the  difwretion  of  the 
court,  and  that  any  one  committed  to  priaon 
on  the  nonpayment  of  any  fine  shall  be  dia- 
rharKed  at  the  expiration  of  30  daya,  does  not 
authorize  the  imiioaition  of  a  fine,  to  be  paid 
withiu  a  time  apeclfled,  and,  in  default  of  pay- 
ment within  the  i^niied  time,  to  imprison- 
meiit  for  a  certain  number  of  days,  since  the 
<iffcnder  is  entitled  to  his  discharge  at  any 
time  on  the  payment  of  the  fine.— In  re  Slo- 
man,  (Mich.)  54  N.  W.  SO). 
Beview  on  appeal. 

7.  While  an  anoellate  court  baf  Jurisdic- 
tion to  review  an  order  imposing  pnuishtnent 
for  a  criminal  contempt,  ao  tar  as  to  ascertain 
whether  the  court  inflicting  the  punishment 
had  Jurisdiction,  or  as  to  whether  the  words  or 
acts  charged  constituted  a  contempt,  yet  the 
decision  of  the  conrt  makiuK  it  is  not  to  be 
lij;ht]y  reviewed;  and  Its  judgment  should  not 
be  reTened  unless  It  is  ajniarent  tiiat  no  con* 
tempt  has  been  committed,  or  that  the  court 
exercised  its  authority  in  a  caivinona,  oppress- 
ive,  or  arbitrary  manner.  —  State  v.  Knight, 
<S.  D.)  54  N.  W.  412. 

CONXINTTANCE. 
In  erimlnRl  oases,  sea  "Criminal  Law,"  7, 8. 

Application — Goanter  affidaTita. 

1.  On  the  hearing  of  a  motion  for  a  con- 
tinuance, counter  affidavits  cannot  be  used.— 
Barton  T.  McKay,  (Neb.)  64  N.  W.  96& 

Wlien  granted. 

3.  In  mandamus  by  a  dty  to  compel  the  re- 
cover of  a  railroad  company,  appointed  in  pro- 
ceedings to  foreclose  a  mortgage,  to  construct 
a  street  crossing  over  Its  tracks,  a  motion  for 
a  continuance  until  the  foreclosure  of  the  mort- 
gage, and  nntll  the  depositions  of  the  recover 
could  be  taken,  and  to  allow  the  cre<lttura  to 
intervene,— no  reason  appearing  for  a  continu- 
ance until  the  foreclosure,  or  why  the  deposi- 
tions could  not  have  been  taken  in  time  to  use 
on  the  trial,  and  no  definite  showing  having 
been  made  aa  to  the  purpose  of  the  creditors 
to  intervene, — was  properly  overruled.— t'ity  of 
Ft,  Dodge  V.  Minneapolis  &  Ht.  L..  Ky.  Co., 
(Iowa,)  A  N.  W.  24.1. 

3,  On  un  application  by  plaintiff  for  a  con- 
tinuance his  athdavits  showed  that  he  had  \iaed 
due  diligence  to  prepare  for  trial,  setting  out  in 
detail  the  nature  and  kind  of  dili;:i>nce,  and  that 
the  most  riaterial  and  necesBiiry  witnf>K,  a 
nonreiiident,  was  so  sick  that  be  could  not  give 
his  deposition,  and  that  no  other  witness  was 
krown  to  ploiutiff  by  whom  It  could  prove  what 
it  exjtectetl  to  prove  by  this  witness.  The  affi- 
davits also  bet  OHt  Mhat  plaintiff  rxiterted  to 
pn>ve  by  such  witness,  clearly  establishing  the 
materiality  of  the  testimony.  Held,  that  a  re- 
fusal to  grant  a  contiuuanLe  was  such  an  In- 


judicious ttse  of  discretion  as  to  wnrrant  a  re- 
veraal.- Davis  &  Rankin  Bldg.  &  Manuf  g  Oo. 
v.  RivHride  Buttm  &  Oieese  Co.,  (Wis.)  64  N. 
W.  506. 

For  more  than  statutory  period— Es- 
toppel to  object. 

4.  On  application  of  defendant,  and  with 
the  consent  of  idaintiff,  a  Justice  of  the  peace 
adjourned  a  soft  for  more  than  90  days  from 
the  return  day  of  the  summons.  On  the  day 
to  which  the  cause  stood  adjourned,  defendant 
objected  to  the  jurisdiction  of  the  justice  on 
the  ground  that  the  action  had  been  continued 
beyond  the  iM>  days  limited  by  Code  Civil  Proc. 
I  »61,  which  objection  was  overruled.  /fr6i| 
that  such  adjournment  did  not  operate  as  a 
discontinuance  of  the  action,  and  that  defend- 
ant was  estopped  from  claiming  the  same. — 
Fischer  T.  CoSley,  (Neb.)  54  N.  W.  9H0. 
Beftisal— Beview. 

5.  The  denial  of  a  continuance  to  plain- 
tiff must  be  tested  ou  the  affidavits  upon  which 
It  was  made,  and  cannot  be  uphdd  by  refer- 
ence to  the  proofs  adduced  by  defendant  on 
the  subsequent  trial  establisblng  a  prima  fade 
defense,  where  by  the  court's  ruling  plnintiGT 
was  practically  denied  the  right  of  rebutting 
defendant's  case.— Davis  &  Rankin  Bldg.  & 
Manufg  Co.  v.  Klverd>de  Butter  &  Cheese  Co., 
(Wis.)  54  N.  W.  60a 

OONTRACTS. 

See,  also,  '^Asrignment;"  "Assignment  for  Beae- 
atof  Creditors;"  "Carriers;"  "Chattel  Mort- 
gages; "  "Compromise;"  "Covenants;"  "Deed;" 
^Dureas;"  "Factors  and  Brokers;"  "Frauds, 
Statute  of;"  "Fraudulent  Conveyances;"  "In- 
surance:""Interest;"  "Landlord  and  Tenant;** 
"Master  and  Servant;*'  "Mortgages;"  "Nego- 
tiable Instruments;"  "Partoershlp;"  "Pay- 
ment;" "Principal  and  Agent;"  "Principal  and 
Surety;"  "Release  and  Discharge^  "Bale:" 
"SpecIfloFerformanoe;"  "UstaiTi  "vandorand 
Farohsser. " 

Measure  of  damages  for  breach,  see  "Damages," 

1,  a. 

Of  corporation,  see  "Corporations, "  5-7 

Acceptance  of  conditions. 

1.  Defendant  railway  company  by  letter  of- 
fered to  carry  for  plaintiff  a  certain  quantity  of 
logs  at  a  certain  rate,  plaintiff  to  chain  the  logs 
if  necessary  for  safety.  Plaintiff  wrote,  ac- 
cepting the  offered  rate,  but  said  nothing  about 
chaining  the  logs.  Hdd,  that  by  accepting  the 
rate  without  qualification  plaintiff  accepted  all 
the  conditions  s^ecltied  by  defendant,  aud  the 
two  lelti-rs  constituted  a  valid  and  binding  con- 
tract.— Lawrence  v.  Milwaukee,  L.  S.  &  W. 
R.  Co.,  (Wis.)  54  N.  W.  TOT. 

2.  A  statement  by  plaintiff,  in  his  answer 
accepting  the  rate,  that  he  would  "be  down  the 
first  of  the  week,  aud  make  out  a  contract," 
does  not  prove  that  he  did  not  auppose  that  his 
letter  perfected  the  contract. — Lawrence  v.  Mil- 
waukee, L.  S.  &  W.  R.  Co.,  (Wis.)  54  N.  W. 
797. 

3.  On  August  23d  plaintiffs  wrote  defend- 
ant inquiring  at  what  rate  he  would  discount 
the  paper  of  one  W.  Oq  August  2Gth  defendant 
replied:  "I  will  discount  paper  after  the  15th 
[of  September;]  both  bills,  one  a  month,  with- 
out recourse."  On  the  same  day  plaintiffs  an- 
swered: "About  the  15th  [of  September]  will 
let  you  know,"   No  other  correspondence  oc- 

;  currcd  between  tliem  until  September  lUtb, 

when  plaintiffs  wrote  defendant  of  their  ac- 
I  ceptance  of  bis  offer  of  August  2Qth.   Udd,  that 

defendant's  offer  was  continuing,  and  was  still 
!  i»|ieu.  when  plaintiffs  iiccenied  it. — Slierley  v. 

Peehl,  CWia.)  54  N.  W.  aC7. 

Prospectus  as  part  of  contract. 

4.  In  order  that  a  prospectus  of  a  proposed 
publication  may  become  a  part  of  the  contract 

'  of  a  subscriber  for  the  vork  to  be  publiidlvd,  so 


Digitized  by 


Google 


1140 


INDEX. 


that  he  mar  take  adrantase  of  iitat«meat8  coa- 
tained  therein.  It  mast  aooear  that  the  contents 
<^  the  prospectus  were  communicated  to  him, 
BO  that  he  may  be  suuiiosecl  to  have  been  in- 
floMiced  therebf.—Tlchiior  t.  Uort,  (Minn.)  M 
N.  W.  369. 

Construotion. 

6.  Where  s  buildiag  contract  provides  a 
mode  of  determining  as  to  extras,  and  the  spec- 
ifications, referred  to  by  aitd  made  a  part  of 
the  contract,  provide  a  dlff««nt  and  incon- 
sistent mode,  the  contract  prevails. — Meyer  T. 
Beriandi.  (Minn.)  54  N.  W.  937. 

6.  Where,  in  a  written  instniment,  it  is  at- 
tempted to  express  a  numl>er  in  words,  bnt  a 
word  is  omitted,  figures  on  the  instrnment  evi- 
dently intended  to  also  express  the  number  may 
be  resorted  to,  to  ascertain  the  omitted  word.— 
Gran  v.  SpangenberK,  (Minn.)  54  N.  W. 

7.  A  written  contract  provided  that  in  con- 
sideration of  the  sale  of  certain  personal  prop- 
erty to  the  two  parties  of  the  second  part  they 
should  at  once  pay  a  specified  sum  of  money, 
and,  further,  that  one  of  them  should  convey 
certain  real  estate,  and  that  the  other  should 
relinquish  a  certain  tree  claim,  "this  last  agree- 
ment not  to  be  performed  until"  the  parties  of 
the  first  part  shall  have  paid  a  debt  of  theirs 
which  was  secured  by  a  mortgage  on  the  per- 
sonal property  sold.  Held,  that  the  exprc»scd 
condition  precedenl  qualified  both  of  the  Innt- 
mentioned  agreements.— Wright  v.  Wilcox, 
(Minn.)  54  N.  W.  483. 

8.  Where  the  contract  required  plaintiffs  to 
tow  a  certain  quantity  of  logs  for  defendants, 
and  they,  only  towed  a  portion  of  the  logs,  silch 
part  performance  cannot  serve  as  the  bsAis  of 
a  recovery  for  what  they  did  under  the  con- 
tract.—Bootln  T.  Llndsley,  (Wis.)  54  N.  W. 
1017. 

^.  PlaintifE  testified  that  the  agreement  was 
that  be  should  scale  the  logs  under  the  super- 
vision of  defendant's  agent,  and  claimed  tnat 
the  log  scale  should  govern  the  price  to  be  paid. 
Defendant  claimeAl  that,  as  no  third  person  had 
been  agreed  on  to  scale  the  logs,  no  scale  was 
entitled  to  consideration  but  the  lumber  scale. 
Heiff,  that  the  question  whether  plaintiff's  scale 
was  authorized  by  the  contract  was  for  the 
jury. — Daggett  v.  Hay  ward,  (Mich.)  54  N.' W. 
7t^4. 

 AmbigaHies. 

10.  In  an  action  on  a  contract  for  cutting, 
sawing,  and  piling  standing  timber,  a  clause 
provided  that  the  logs  should  be  scaled  by  a 
competent  scaler,  and  that  no  discuuut  for  de- 
fects should  be  allowed  "except  the  logs  made 
leas  than  three  fourths  merchantable  lumber." 
Hrtd,  that  the  court  properly  treated  the  clause 
as  ambigiioas,  and  left  it  to  th<>  jury  tn  decide 
what  price  was  to  lie  paid  In  case  the  timber 
made  less  than  three  foiirths  merchantable 
lumber.— Daggett  T.  Hayward,  (Mich.)  54  N. 
W.  764. 

Perform  an  oe. 

11.  There  Mng  no  express  stipulation  In  a 

contract  to  transiwrt  logs  as  to  the  time  when 
plaintiff  should  have  the  logs  ready  for  ship- 
ment and  how  soon  thereafter  the  logs  should 
be  sliipnod,  the  law  will  imply  that  such  things 
sboald  be  done  within  a  reasonable  time. — I^aw- 
rence  v.  Milwaukee,  L.  S.  &  W.  R.  Co.,  (Wis.) 
64  N.  W.  797. 

12.  Defendant  railway  company  by  letter  of- 
fered to  carry  for  plaintiff  a  certain  quantity  of 
log«  at  a  certain  rate.  Tt  was  plaintiff's  duty, 
under  the  contract,  to  furnish  the  necessary 
cars  for  the  transportation.  Defendant  was  no- 
tified that  20  of  the  cars  to  be  used  were  at 
three  different  Matiom*  on  defendant's  road, 
and  that  plaintiff  desiretl  defendant  to  take 
them  from  the  N.  road,  in  the  possession  of 
which  they  then  were,  aud  which  bad  bttea  di- 
rticled  to  torn  them  over  to  defendant.  De- 
fendant did  not  decline  to  get  the  cars,  or  claim 
tlmt  pUiintLff  was  bound  to  make  auy  other  de- 


livery, or  that  there  was  the  riifditeflt  difficulty 
in  getting  them.  Htid.  that  plaintiff  was  not 
in  fault  for  failure  to  furnish  the  cars. — Law- 
rence V.  l^iiwaukee.  L.  S.  &  W  H.  Co.,  (Wis.) 
54  N.  W.  7U7. 

18.  Plaintiff  agreed  to  begin  hauling  logs 
for  defendants  January  4th,  and  aftw  January 
10th  was  required  to  haul  at  a  specified  rate, 
or  forfeit  all  rights  under  the  contract.  De- 
fendants did  not  complete  the  logging  rood  as 
they  agreed.  Held,  as  the  mmpletioa  of  the 
road  was  a  condition  precedent  to  plaintiff's 

Fterformanci',  and  such  completion  had  to  be 
n  time  to  enable  plaintiff  to  do  the  hauling 
dnring  the  logging  season,  plaintiff  was  not 
precluded  from  insisting  on  such  condition  be- 
cause be  used  the  road  for  a  short  time,  while 
it  was  incomplete.  —  Ctorbett  v.  Anderson, 
(Wis.)  5J-  N.  W.  T27. 

14.  When  building  contractors  have  in  good 
faith  substantially  complied  with  their  contract, 
though  there  be  slight  defects  caused  by  inad- 
vertence or  unintentional  omissiunit,  they  may 
recover  the  contract  price,  less  the  damage 
sustained  on  account  of  such  defects. — Aldrich 
T.  Wilmarth,  (S.  D.)  54  N.  W.  811. 

16.  The  failure  of  a  party  to  perform  wItniD 
the  time  limited  In  .'i  contract  nill  not  prevent 
a  recovery  n]»on  the  performance  after  the 
time  specified  if  he  is  allowed  to  go  on  after  the 
time  limited  has  expired  without  any  exprei^ 
sion  of  disapproval  from  the  other  party,  for 
whose  benefit  the  stipulation  has  been  made. — 
Fowlds  V.  Evans,  (aftun.)  54  N.  W.  743. 

IB.  Where  a  building  contract  provides  a 
mode  for  determining  as  to  extras,  but  the  par- 
ties proceed  without  regard  to  such  wovision, 
they  will  be  held  to  have  waived  it.— Meyer  v. 
Beriandi,  (Minn.)  54  X.  W.  937. 

Besoission. 

17.  The  acceptance  by  a  maunf<t«>tiirer  of  an 
order  to  deliver  to  plaintiff  all  the  coo<lfl  of  a 

specified  class,  at  speciGeil  prices,  Ihat  plaintiff 
may  need  during  the  season,  Is  nierv4y  an  offer 
by  the  manufacturer  to  fnmish  the  goodo,  which 
he  lias  a  right  to  withdraw  at  auy  time  before 
it  is  acted  on,  aa  there  is  no  muta-tlity  in  the 
contract;  but  after  he  has  filled  an  order  at 
the  prices  specified,  and  has  thus  had  the  ben- 
efit of  a  sale,  the  entire  contract  becomes  valid 
and  binding,  and  he  cannot  thereafter  deeline 
to  fill  farther  orders.— Cooper  t.  Lansing  Wheel 
C!o.,  (Mich.)  54  N.  W.  39. 

16.  Where  plaintiff  contracted  to  pnt  In  a 
windmill  pump  that  would  supply  defendant's 
stock  with  water,  defendant  can  re«and.  if  it 
proved  inauffident  for  that  purpose,  thou^  the 
season  was  unusually  dry. — Weruli  v.  Collins, 
(Iowa.)  54  N.  W.  SCo. 

19.  Where  a  windmill  pump  which  plaintiff 
pnt  in  for  defendant  is  so  defective  as  to  l>e  use- 
less, defendant  is  not  obliged  to  accept  it.  and 
sue  for  a  breach  of  contract,  since  the  pump  is 
not  a  [jernianent  improvement,  and  cau  t>e  rt^ 
moved  without  injury  to  tlie  land. — Wemli  v. 
Collins,  (Iowa,)  54  N.  W.  3tt5. 

Actions  on  contraota. 

20.  Where  on  assignment  appears  aa  its  fiioe 
to  transfer  but  one  claim,  but  it  is  contended 
that  the  subject-matter  of  the  claim  was  based 
on  two  separate  contracts,  and  that  as  to  the 
part  of  the  claim  based  on  one  of  the  contracts 
the  assignment  was  procured  b^  fraud,  and 
void,  defendant  cannot,  in  an  action  at  law  oa 
the  assignment,  plead  aud  prove  by  parol  that 
the  assignment  was  good  only  as  to  a  portion 
thereof,  and  void  as  to  the  balance,  but  relief 
must  be  souglit  in  equity,  where  the  contract 
may  be  refomietl  in  accordance  with  the  f&i-ts. 
— Bigelow  V.  Wilson.  (Iowa.)  54  N.  W.  465. 

ST.  In  a  policy  of  insurance  the  bouse  in- 
sured was  described  as  "occupied  as  a  sporting 
house."  i/cW  Ihat,  as  tlie  term  "siwrting  housf" 
has  an  innocent  as  well  as  guilty  meaning,  it 
cannot  l>e  said,  without  proof  of  the  sense  in 
which  it  was  used,  that  the  policy  shows  con- 
clusively that  the  occupauo'  of  the  houae  was 
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for  unlawful  pDrpo8o». — White  Weiiteni 
Amur.  Co.  of  Toponto.  (Minn.)  M  N.  W.  105. 

'20.  Defendant  married  plaintifTs  mother,  a 
widow,  who  bad  been  twice  before  married; 
^aintiff  being  the  bod  of  her  first  huRband. 
iVfeDdant  agreed,  in  ronnderation  of  the 
Itrant  to  him  of  his  wife's  intereirt  in  her  itecoQd 
nosband'B  land,  to  pay  plaintiff  $300  on  the  ex- 
ecution  of  a  release  br  plaintiff  of  all  his  inter- 
Mit  in  hifl  mother's  ufBtribatiTe  share  of  de- 
feadant'a  estate.  The  conTeyance  was  made 
to  defendant,  and  plaintiff  sued  for  pajmeot, 
aslilng  that  the  decree  recite  the  aiireeuient  as 
to  the  release  from  him,  aiitl  that  it  etttop  him 
from  claiming  any  interest  in  the  estate  of  de- 
fendant or  his  wife  inconsistent  therewith. 
Httd,  that  defendant  havinK  received  the  land, 
and  plaiutilT  hnvint;  offered  to  fuUGl  his  con< 
tract,  defendant  could  not  refuse  pajnuent  on 
the  KTOnnd  that  the  contract  is  not  such  as 
neoeasarily  to  secure  to  his  own  son,  as  uRainst 
t^uintiff,  the  distrlbutiTe  share  of  hie  wife  in 
Els  estate,  should  she  survive  him.— Nelson  t. 
XelsoD,  (Iowa,)  54  N.  W.  ISU. 

 neadlng. 

Sa.  Defendant  railwoy  company  by  letter  of- 
fered to  carry  for  plaintiff  a  certain  quantity  of 
loss  at  a  certain  rate.  Defendant  was  notified 
tliat  the  cars  were  ready  on  January  6,  ISUU. 
and  besan  shipping  tlte  last  of  the  month.  The 
complaint  ftlleieed  the  makinic  of  the  contract 
about  Deconber  11. 1888;  that  defendant  th«e- 
In  agreed  to  commence  transportation  of  the 
loRH  at  once,  and  that  it  failed  to  do  so  for 
four  n'eelia  thereafter.  Held,  that  it  could  not 
he  maintained  that  the  four  weeks  expired  be- 
fore defendant  was  in  default,  and  hence,  for 
want  of  proper  averments,  there  could  be  no 
rt'coverr  for  damajres  snffered  by  plaintiff  after 
the  expiration  of  the  four  weeks,  such  argu- 
ment  beins  too  technical.— Lawrence  Mllwan- 
kee.  L.  S.  &  W.  B.  Co..  (Wis.)  54  N.  W.  797. 

 Evidence. 

34.  Where  a  contract  sued  on  ta  net  ant  In 

full  in  the  declaration,  and  it»  execution  ia  not 
di>iiie:l,  proof  of  execution  is  unnecessary. — 
Ilcniniineer  t.  Western  Assur.  Co.,  (Mich.)  54 
N.  W.  949. 

2.=)  In  an  action  by  coutmctors  00  a 
building  contract,  evidence  to  Drove  vork  done 
In  a  manner  or  with  material  esseutially  dif- 
ferent from  that  apecified  in  tfadr  contract 
is  luadniiatiible,  as  coutractotv  are  bouud  to 
construct  the  building  substantially  as  speci- 
fied in  the  contract;  but  evidence  thiit  the  work 
done  in  the  manner  specified  In  the  contract 
wna  done  in  a  workmanlike  manner  is  ndmis- 
Hlble.  especially  when  the  defendant  has  plead- 
ed that  the  work  was  not  so  done,  ana  that 
by  reason  thereof  she  has  suffered  damage. — 
Aldrich  T.  WUmarth,  (S.  D.j  54  N.  W.  811- 

ContributSon. 

Of  rent  hy  eoteiWtt>  He  "TWascy  In  Common, "8. 

Gontzibatary  Negligence. 

See  "ICastar  and  Servant^"  20-2& 

Conversion. 

Bee  **  Trover  and  Conversion.  ** 

Conveyances. 

See"ChattelMorteages;"  "Covenants:"  "Deed;" 
"Fraudnlent  Conveyaaoea;"  "Mortgagea:" 
xaato;"  "Vendor  and  Pnrohaaer." 

COBFOKATIONS. 

See,  also,  "Banks  ana  Banking;"  "Carriers;" 
"Horse  and  Street  Railroads:"  "Insurance;** 
"Miuiieipal  Corporationa;"  "R^lroad  Compa- 


Term  of  inoorponUon,  aee  "Turnpikes  and  Toll 
Bcada."!. 

Corporation  de  fiocto, 

1.  Where  there  has  been  a  enbstantial 

compliance  with  the  taw  in  regard  to  filing 
and  publishing  articles  of  incorporation,  mere 
defects  will  not  make  the  articles  void,  but  the 
corporation  will  exist  de  facto.— Porter  v.  tjber- 
man  County  Banking  Co.,  (Neb.)  54      W.  424. 

Corporate  existence- 

2.  How.  St.  i  3000.  provides  that  a  copy  of 
any  articles  of  association  filed  pursuant  to  law, 
with  the  required  attidavit  annexed  thereto,  cer- 
tified by  the  secretary  of  state  to  be  a  true 
copy,  shall  be  presumptive  evidence  of  the  in- 
ootporatlMi  of  anch  company,  and  of  the  facts 
therein  stated.  Htlii,  that  the  calling  of  the 
attidavit  a  "certificate,"  in  the  certificate  made 
by  the  secretary  of  state,  was  a  substantial 
compliance  with  the  statute.  Doyle  v.  Mizner, 
3  N.  W.  068,  42  Mich.  332,  dlaUngnished.— 
Canal  St.  Gravel-Boad  Co.  v.  Paas.  (Mich.)  54 
N.  W.  907. 

a  How.  St  fi  8140,  provides  that,  in  suits 
by  domestic  corporations,  no  proof  of  incorpora- 
tion shall  be  neceasary.  unless  defendant  shall 
plead  nul  tiel  corporation.  Section  7528  pro- 
vides that,  in  any  suit  where  it  is  necessary  to 
prove  the  incorporation  of  a  company,  evideDce 
that  such  corpuratiiHi  is  doing  huainesa  under 
a  certain  name  shall  be  prima  facie  evidence 
of  its  due  incorporation.  Hdd  that,  notwith- 
standing the  plea  of  nul  tiel  cocj^uration,  plain- 
tiff had  a  right  to  make  a  pnraa  faae  case 
by  sbowing  that  it  was  doing  buaineas  under 
the  name  assumed  by  it,  and  had  been  for  more 
than  seven  years,  which  conclusively  estab- 
lished the  fact  of  due  incorporation,  in  the  ab- 
sence of  testimony  to  contradict  it. — Onuai  St. 
Gravel-Road  Co.  v.  Faaa,  (Mich.)  54  N.  W. 
907. 

4.  A  corporation,  one  of  whose  objects  ta 
to  furnish  relief  to  sick  and  diaablt^  memlwrs, 
duly  organized  under  the  laws  of  the  state,  can- 
^ot,  in  manilnmus  proceedings  to  compel  the 
restoration  of  on  expelled  Aember^  be  heard  to 
deny  its  corporate  existence  on  the  ground  that 
it  had  failed  to  comply  with  a  aubaequent  stat- 
ute revising  the  laws  relating  to  cooperative 
and  mutual  benefit  nnsociations,  and  disitolviog 
existing  corporations  not  conforming  to  the  new 
statute,  since  the  stnte  alone  has  a  right  to 
complain  of  soch  noncompliance. — Menrer  v. 
Deti-oit  MuKiciiins'  Benevolent  A  Protective 
Ass'n,  (Mich.)  54  N.  W.  054. 

Contracts. 

5.  Contracts  of  a  corporation,  which  are 
not  contrary  to  the  express  provisions  of  its 
charter,  ere  presumed  to  be  within  its  powers, 
and  the  bunlen  is  upon  one  denying  their  vidid- 
ity  to  prove  the  facts  which  render  them  nltra 
vires.— <Jord*!r  v.  Plattsmonth  Canning  Co., 
(Neb.)  54  N.  W.  830. 

6.  Where  a  deed  or  mortgage  purporting 
to  have  been  executed  by  a  corporation  is 
signed  and  acknowledged  In  its  behalf  by  the 
president  and  fiecretary  thneof,  with  the  cor- 
porate seal  attached,  the  presumption  is  Uiat 
it  was  executed  bv  authority  of  such  corpora- 
tion, and  the  burden  of  proof  is  uPMi  one  who 
denies  such  authority. — Gorder  v.  Plattsmouth 
Canning  Co.,  (Neb.)  54  N.  W.  S30. 

7.  The  relation  of  the  directors  to  stock- 
holders of  a  corporation  is  of  a  fiduciary  char- 
acter, and  their  contracts  and  di-alings.  with 
respect  to  the  corporate  property,  will  be  care- 
fully scrutinized  by  the  courts.  Such  contracts 
are  not,  however,  necessarily  void;  ami  where 
it  is  clear  that  the  transaction  is  in  good  faith 
on  the  part  of  the  director,  and  beneficial  to 
the  corporation,  which  has.  with  the  sanetimt 
of  the  stockholders,  received  and  appropriated 
the  consideration  without  offering  to  matte  res- 
titution, it  may  be  upfaetd,  whea  assailed, 
even  in  a  court  of  equity.— Gorder  v.  Piatt*- 
month  Canning  Co.,  O^eb!)  64  N.  W.  SNb 
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Iiien  of  corpcratlon  on  stock. 

8.  The  stook  ct-rtiflcate  issued  to  defendant, 
a  stockholder  in  plaintiff  bank,  stated  that  the 
stock  wafl  transferable  oniy  on  payment  of  all 
liabilitiea;  and  the  bank's  by-laws  provided  that 
the  stock  of  any  stockholder  liable  to  it,  as  prin- 
Hpal  or  otherwise,  could  not  be  transferred 
without  the  consent  of  the  directors.  HHd,  that 
the  certificate  and  by-laws  constituted  a  con- 
tract by  which  the  baiik  has  a  lien  on  the  stock 
for  any  liabUities  from  defendant  to  the  bftnk, 
and  such  lien  Is  Talid  against  any  other  credit- 
ora  of  defendant  who  may  attach  the  stock,  at 
least  when  si.ch  other  creditors  hare  notice  of 
the  l>ank's  lien. — Farmers'  &  Traders'  Bank  v. 
Honey,  (Iowa,)  5i  N.  W.  61. 

Stockholders — Liability   for  corporate 
debts. 

9.  Gen.  St.  p.  200,  c.  11,  fi  136,  ptoTides 
that  every  corporation  sliall  (rive  notice  annu- 
ally, in  some  newspaper  oriuted  in  the  county 
in  which  the  basiness  is  transacted,  of  the 
amount  of  all  the  existins  debts  of  the  corpora- 
tion, which  notice  shall  be  sii?ned  by  the  presi- 
dent and  a  majority  of  the  directors:  and.  if 
any  corporation  shall  fail  to  do  so,  all  the 
stockholders  of  the  corporation  shall  be  jointly 
and  severally  liable  for  all  debts  of  the  corpora- 
tion then  existinR,  and  for  all  that  shall  be 
contracted  before  such  notice  is  civen.  Section 
139  provides  that,  if  any  corporation  fail  to 
comply  snbatantially  with  the  provisions  of 
this  subdivision  in  relation  to  givine  notice  and 
the  requisitions  of  orsanization,  the  property 
of  all  the  stockholders  shall  be  liable  for  the 
corporate  debts,  HrU.  where  the  Inw  in  re- 
ga  rd  to  oFfTa  uization  was  substantially  com- 
plied with  by  a  bank,  that  itn  stockholders 
were  not  liable  under  these  provisions  for  a 
debt  which  was  not  incurred  wbile  the  officers 
of  the  bank  were  in  default  in  publishing  no- 
tice of  the  condition  of  the  bank. — Sorter  v. 
Rherman  County  Bankinsr  Co.,  (Neb.)  54  N.  W. 

10.  In  order  to  recover  from  stockholders 
tt  a  corporation  on  Account  of  a  fnilure  to  frive 
the  stntutorj-  noliceT)f  its  indebted tiohs.  it  must 
affirmatively  appear  that  the  credit  was  given 
to  such  corporation  while  it  was  in  default  of 
the  rcquirea  notice.— (Sonler  v.  ^attsmouth 
Canning  Co.,  (Neb.)  54  N.  AV.  830. 

Foreign  corporations — Contracts. 

11.  Comp.  Laws,  ei  3190.  311G,  which  re- 
quire a  foreign  corporation,  before  doing  busi- 
ness in  the  state,  to  file  with  the  secretary  of 
state  a  copy  of  its  charter,  etc.,  do  not  render 
contracts  entered  into  with  such  corporations, 
before  compliance  with  the  terms  of  the  sec- 
tions, void:  and  parties  who  have  cnntracted 
with  a  foreign  mrporation  as  a  corporation  and 
received  and  retained  the  benefits  of  stich  con- 
tract, cannot,  in  an  action  by  such  corporation 
based  thereon,  raise  the  question  of  noncom- 
pliance with  the  terms  of  the  Reotions. — Wnsh- 
burn  Mill  Co.  v.  Bartlett,  (N.  D.)  54  N.  W.  544. 


OOSTS. 

Claim  for,  assignability,  see  "Assignment, "  8. 

In  justice's  court. 

1.  Where  defendant  in  a  sumraonB  iRnued 
by  a  justice  appears  on  the  return  Jay,  and 
shows  that  the  service  of  Hununons  was  12 
days  before  the  return  day,  whereupon  the  cane 
is  diHiniRsed,  it  is  proper  to  allow  the  costs  of 
suit  to  the  defendftnt  so  appearing.— Lane  v. 
Jones.  (Slich.)  54  N.  W.  283. 
Betaxation. 

3.  Circuit  court  rule  33.  relating  to  taxa-  ' 
tion  of  costs,  provides  that  objections  must 
be  fileil  before  the  taxing  officer,  with  proofs 
supporting  the  same,  and  no  objection  shall  be 
entertained  on  review  of  the  taxation,  which 
was  not  maile  l>efore  the  taxing  officer,  unless 
the  court  shall  otherwise  allow  to  prevent  great 


hardship  or  manifest  injaaHoe.  BM,  that 
where  objections  are  made  before  the  taxing 
officers,  but  no  proofs  tire  filed,  it  is  proper  for 
the  court,  on  motion  to  retax.  where  affidavits 
are  filed,  to  refuse  to  strike  out  tb«  original  bill 
as  taxed,  as  the  hearing  by  the  court  is  a  re- 
view of  the  case  made  before  the  taxinit  officer, 
and  not  a  trial  de  novo  on  new  objections  and 
proofs.— State  v.  Wertzel,  54  N.  W.  57V. 

On  appeal. 

S.  Where  an  appellee  nnnecessarily  files  a 
transcript  of  the  record,  and  an  unnecessarily 
long  abstract  thereof,  the  cost  of  the  transcript 
and  of  the  superfluous  part  of  the  abstract 
should  be  taxed  against  him.  even  though  the 
judgment  Is  affirmed.— Ooll  &  Frank  Co.  t.  Mil- 
ler, <Iowa.)  54  N.  W.  443. 

4.  Though  rule  13  of  the  supreme  court 
contemplates  that  a  respondent  may  file  a  fur- 
ther abstract  to  supply  omissions  in  appellant'^ 
abstract,  necessary  to  a  proper  presentation  of 
the  case  on  the  part  of  reHponoent,  yet,  when 
such  additional  abstract  largely  duplicates 
matter  contained  in  appellant's  abstract,  re- 
spondent will  be  entitlea  to  tax  as  costs  for 
printing  only  such  new  matter  as  was  necen- 
s^.— Aldrich  t.  Wilmarth,  (S.  D.)  54  N.  W. 

Liability  of  surety  on  ball  bond. 

5.  The  surety  on  an  appearance  bond  to 
answer  an  indictment,  against  whom  a  judg- 
ment is  rendered  for  the  amount  of  the  hoaA. 
is  liable  for  the  costs  in  the  action  thereon,  since 
they  follow  the  judgment  by  operation  of  law, 
as  io  an  action  on  a  note  where  the  extent  of 
liability  Is  fixed.— State  v.  Beebee.  (Iowa,)  M  N. 
W.  479. 

Counterclaim. 

Bee  **8et-Off  and  Counterctalm.  ** 


COUNTIES. 

See,  also,  ■*Dralnage;'"'Higliways;"  "SiAoolaand 

School  Dlstricto; "  "Towns. " 
Liability  for  defeotive  bridge,  see  **  Uridges,  "  2. 

Annexation  of  unorganised  territory  to 
county. 

1.  In  1883  an  act  was  approved,  extending 
the  botmdaries  of  H.  county  directly  north  so  as 
to  include  unorganized  territory  which  is  now 
B.  county,  but  providing  thut  It  should  not  take 
effect  until  a  majority  of  the  legal  voters  of  said 
county  should  give  their  assent  at  the  next  gen- 
eral election.  At  the  general  election  in  1883 
there  were  cast  In  said  county  1.821  votes,  of 
which  878  only  were  in  favor  of  said  propoa- 
tion.  Hrld,  that  the  proposition  was  defeated, 
and  au  order  entered  by  the  county  board  in 
1885,  declaring  it  adtmted,  is  a  nullity.— State 
V.  Van  Camp,  (Xeb.)  54  N.  W.  113. 

2.  B.  county  was  organized  in  1891,  at 
which  time  it  was  unorganized  territory,  and 
has  never,  by  general  apportionment  law  or  spe- 
cial act,  been  attached  to  any  representative 
district.  It  is  a  narrow  strip  lying  betwet*n  H. 
county  and  the  northern  boundary  of  the  state, 
eight  townships  long  from  east  to  west,  and  lews 
than  three  townships  In  width.  It  adMns  K. 
county  along  Its  entire  eastern  boundary,  al- 
though further  west  it  extends  north  to  the 
forty-third  parallel,  about  10  miles  beyond  the 
northern  boundary  of  K.  county,  at  which  jx^nt 
it  is  bounded  on  the  east  by  the  state  of  South 
Dakota.  Held,  that  it  is  directly  west  of  K. 
<i>unty;  and  under  Omp.  St.  c,  18.  5  14(».  pnv 
vidtng  that  miorganized  territory  should  be  at- 
tached for  certain  purposes  to  the  nearest  or^ 
ganized  county  directly  east,  was,  while  unor- 
ganized, attached  to  said  county  for  elcctitHi 
purposes.  Maxwell,  C.  J.,  dissentliig. — State  v. 
Van  Camp,  (Neb.)  54  N.  W.  113. 

County  board. 

9.  Under  (^^omp.  St.  c.  10,  {  17.  and  chapter 
2G,  §  101.  a  county  board  is  not  authoriaea  to 
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declare  racant  a  coanty  office,  and  make  an  ap- 1 

Sgiiitnirat  to  SU  such  Tacancr,  beoauHe  an  ot- 
cer  elect  is  ineliKibie;  but  the  Incnmbent  ot  | 
such  office  may  gualify  within  10  daya  aittr  It  i 
is  ascertained  that  his  successor  elect  is  Ineli- 
gible, and  on  qualifying  as  provided  by  law,  { 
ntny  hold  over  nntil  a  successor  is  elected  and  i 
has  qualified.— Richards  v.  McMillin,  (Neb.)  54 
N.  W.  506. 

4.  Where  the  former  Incumbent  of  an  office 
falls  to  qnalify  anew  within  10  days  after  the 
ascertntnment  of  the  tneiigibility  or  the  person 
elected  to  succeed  him,  as  provided  by  Comp. 
Rt.  c.  10,  S  17.  he  loses  his  right  to  the  office, 
and  cannot  recover  in  a  suit  for  the  emoluments 
thereof.— Richanls  t.  McMillin,  (Neb.)  U  N. 
W.566. 

 Appronl  of  8npervlsor*8  bond. 

Bu  The  city  of  F.  oonstltntes  a  township, 

and  is  entitled  to  be  reprusented  in  the  county 
board  by  two  snpervisors,  chosen  by  the  elect- 
ors of  the  city.  A  vacancy  having  occurred  in 
the  office  of  one  of  the  supervisors,  relator  was 
appointed  by  the  mayor  and  city  council  to  fill  i 
the  vacancy.  He  took  the  oath  of  office,  exe-  ' 
cnted  a  bond  in  due  form,  with  sufficient  sure- 
ties, and  tendered  it,  within  the  time  fixed  by 
law,  to  the  county  judge,  for  approval.  HHd, 
that  the  certificate  of  appointment  of  relator 
was  prima  facie  evidence  of  liis  rigtt  to  the 
office,  and  that  it  was  the  duty  of  the  connty 
judge  to  approve  the  bond  and  the  sureties, 
though  the  office  was  at  the  time  filled  and 
claimed  by  another,  since  the  county  judge 
could  not  pass  on  the  validity  of  the  claims  to 
the  office.— State  v.  Plambeck.  (Neb.)  54  N.  W. 
607. 

6.  Where  the  county  hoard  has  before  it  a 
matter  which  it  may  reject  or  allow,  and  its  ac- 
tion thereon  will  be  final  unless  appealed  from, 
its  order  in  the  premises  cannot  be  attacked 
collaterally  except  for  fraud.— Hagoai  Cum- 
ing County,  (Neb.)  54  N.  W.  68a 

Fees  of  oonnty  clerk. 

7.  Comp.  St.  c.  28.  %  42,  provides  that  ev- 
ery county  clerk  whose  fees  shall  in  tlie  aggre- 
gate exceed  the  sum  of  $1,500  shall  pay  such 
exri>s«  into  the  treasury  of  the  county;  and, 
if  the  fees  exceed  $1,500.  the  county  Ijoard  may 
appoint  such  numbier  of  depaties  aa  may  be  nec- 
eiwary,  and  fix  their  salary  at  not  to  exceed 
$700,  the  same  to  be  paid  ont  of  the  fees  re- 
ceived-by  the  clerk.  rfrH.  in  an  action  on  the 
bond  of  a  clerk  to  recover  fees  collected,  that 
where  the  county  board  has  appointed  a  depu- 
ty and  fixed  his  salary,  and  he  has  actun)I.v 
rendered  the  service,  those  facts  may  be  pruvtHl. 
even  If  there  is  no  record  of  the  order  in  the 
minutes  of  tlie  county  board. — Uagoss  T.  Cum- 
ing County,  (Neb.)  54  N.  W.  tiSa 

Ferry  lease. 

8.  Comp.  Laws.  H  1362.  1367,  anthorizes 
the  boards  of  county  commissioners  of  organ- 
ijsed  counties  to  grant  ferry  leases,  the  receipts 
from  which  shall  be  paid  to  the  county  treasure 
er,  who  shall  apportion  them  to  the  school  fund. 
HvM.  that  the  board  of  commlsstoners.  in  grant- 
ing a  ferry  tease,  acts  as  the  agent  of  the  state, 
and  not  of  the  county,  and  the  latter  is  not  un- 
der any  liability  to  refund  to  the  grantee  of 
HiK'h  lease  money  paid  by  him  as  rent,  on  it  be- 
ing decidtMl  that  the  law  under  which  the  lease 
Was  granted  Is  invalid. — Evans  v.  Uughea  Coan- 
ty. (s.  D.)  54  X.  w.  oe. 

Xilabillty  for  attorney*8  fee. 

9.  Defendant  En  a  criminal  prosecution  ap- 
plied to  the  circuit  court  for  the  appointment  ! 
of  a  certain  attorney  to  defend  him.  and  the  ' 
order  of  the  court  m.-ide  thereon  staler!  that  the 
npniicfltion  was  denied,   "Itecause  this  court  ; 
holds  it  baa  no  jurisdiction  to  make  such  an 
order:  but  it  Is  further  ordered  that  if  the  nn- 

firenie  court  shall  hold  that  this  court  has 
uriwdiction."  then  it  is  ordered  as  of  this  date  . 
That  the  said  attorney  is  hereby  aiq>ointe<l  to 
defend  defendant  at  the  pnblic  expense.  The 


snpreme  court  did  not  decide  whether  or  not 
the  circuit  court  had  jurisdiction  to  make  that 
tiarticular  appointment.  /fWrf.  that  the  order 
was  a  refusal  to  appoint  counsel,  and  the  attor* 
ney  could  not  recover  from  the  county  for  serv- 
ices  performed  in  the  defense  after  the  mak- 
iutf  of  the  order. — Hopper  v,  AsiUand  Coontr, 
(Wis.)  54  N.  W.  1024. 

Liability  for  torts. 

10.  Laws  1880,  c.  7,  which  imposes  a  liabil- 
ity on  countiea  for  damages  arising  from  failure 
to  keep  roads  and  bridges  In  repair,  authorises 
the  bnngiug  of  an  original  suit  for  such  dam- 
ages in  any  court  of  original  jurisdiction.— Hoi- 
lingsworth  T.  Sanudera  County,  (Neb.)  54  N. 
W.  70. 

Presentation  and  allowance  of  claims. 

11.  A.,  baving  an  account  against  a  county, 
assitmed  it  to  B..  who  preseuteil  it  to  the  an- 
pervisora.  and  received  trom  them  an  order 
payable  to  "B.,  assignee  of  A."  The  onler 
stated  that  it  was  "subject  to  any  delinquent 
tax  due  by  party  to  whom  it  is  issued."  Heid, 
that  taxes  due  from  A.  could  not  be  offset  in  an 
action  on  such  order,  nnce  B.  waa  the  person  to 
whom  it  was  issued.— Brink  v,  Coutts,  (Iowa,) 
54  N.  W.  207. 

Enforcement  of  claims  aKainst  oonnty. 

IS.  Comp.  St.  1888,  c.  18,  I  37,  requiring  a 
(daim  against  a  eonntr  to  be  presented  to  the 
county  c\eA  for  allowance,  does  not  apply  to 
a  claim  for  damages  arising  from  a  tort,  and  an 
original  action  may  be  maintained  thereon. — 
Hollingsworth  v.  Saunders  County,  (Neb.)  54 
N.  W.  TO. 

Oounty  Board. 

8ee**Conntlea,"8-fiL 

Oonnty  Olerk. 


Fees,  see  •'Counties, "  7. 

County  Ooorts. 

See  "Courts,'* 2,  & 

OOX7BT  OOMHISSIONER. 
Power  to  strike  matter  ttom  pleadinic>* 

Sanb.  &  B.  Ann.  St.  S  2683,  provides 
that  irrelevant  or  redundant  matter  may  l»e 
stricken  from  a  pleading,  "with  costs,  on  motion 
of  the  adverse  narty;  and  the  court  or  prending 
judge,  iu  discretion,  may  order  the  attomer  who 
signed  the  same  to  pay  the  costs;'*  and  gives 
to  "the  court  or  presiding  Judge"  authority  to 
require  a  pleading  to  be  made  more  definite  or 
certain.  Sections  20X2.  2<iH4.  expressly  author- 
ize the  court  or  presiding  judge.  In  a  proper  case, 
to  strike  ont  any  pleading  as  sham,  rrivolous, 
or  irrelevant,  or  otherwise.  Section  2815  prv 
vides  that  wherever  the  "statutes  authoiize  an 
order  or  proceedioiE  to  be  made  or  tak«*n  by 
the  presiding  judge,  or  by  the  circuit  judge, 
using  such  words  of  deagnation,  no  county 
jadge  or  conrt  commissioner  can  act."  Hrld, 
that  a  court  commissioner  has  no  power  to 
strike  out  irrelevant  and  redundant  nmtter  from 
a  pleading.— Balkins  t.  Baldwin,  (Wis.)  54  N. 
W.  403. 

COURTS. 

See,  also,  "Jndee;"  "Justices  of  the  Fesee;* 
"Remoral  of  Causes;"  "Venue  in  Ciril  Cases. " 

Judicial  powers,  see  "Coustitutional  Law,"  8. 

Jurisdiction,  information  in  nature  ot  quo  war- 
ranto, see  "Quo  Warranto,"  1. 

Mandamus  to,  see  "Handamus, "  2. 

Remarks  of,  see  "Trial, "  1.  S. 

State  courts— District  conrt. 

1.  An  action  to  recover  the  purchase  price 
of  land  belonging  to  minora,  sold  and  conv^ed 
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by  thdr  gnardian,  bi  withlo  tlie  jarisdicUoD  of 
t)ie  district  court,  and  Dot  ot  Che  probate  court. 
— Peterwn  t.  BaiUif,  (Mian.)  64  N.  W.  185. 

Oonnty  oourts— County  conrta, 

8.  A  county  court,  whose  Jurisdiction  In 
Ilmltfid  to  caties  In  wbich  the  amount  -^iaimed 
does  Dot  exceed  $500,  Iibh  no  jurlRdictiou  of  a 
case  in  which  the  i>laiatiff  claims  $500  ilamaFc^ 
and  a  year'H  interest  thereon. — Xelaou  t.  Ladd, 
{&  D.)  04  N.  W.  tMA). 

S.  A  county  court  baa  jurisdiction  of  an 
action  Imnigbt  upon  a  party-wali  agreemeiit  to 
recover  one  ball  the  expense  of  buildint  the 
wall,  when*  the  amount  aouxht  to  be  recorered 
docs  nut  exceed  the  jurisdictional  Hmit  of  such 
court.— Garmi  re  v.  Willy,  (Neb.)  54  N.  W.  502. 

 Mnnieipal  eonrts. 

4-  In  an  action  to  recover  demised  premises 
under  Gen.  St.  1878.  e.  84,  the  municipal  court 
of  Minneapolis,  undo-  8p.  Laws  1874,  c.  141, 
ylTinic  it  the  powers  of  a  court  of  record,  has 
power  to  set  aside  a  fiUse  return  of  a  writ  of 
restitution,  and  to  issue  an  alios  writ. — Bucfaa- 
Mck  T.  Hmith,  (Mian.)  54  N.  W.  9:12. 

Prob«*»  oourts. 

B.  "WheTp  persons  execute  mutual  wHIb, 
and  the  will  of  one  ia  presented  for  probate 
by  the  other,  the  qiiesliou  as  to  whether  suob 
wills  fnnued  a  contract,  and  whether  pro- 
ponent,  by  rpvokimt  bw  will,  was  estopped  from 
obtimiiix  nniler  the  will  souicht  to  be  pT»> 
bated.  Is  without  the  JnrisdietifflB  of  the  pro- 
bate court.— la  using  t.  Uayneu.  (Mich.)  54  N. 
W.  GBOt 

OOVEKANTS. 

Breach  of  ooTennbt  of  seisin. 

1.  Where  a  vendee  of  land  receives  a  de«d 

with  n  covenant  of  Heisiu,  and  gives  a  ptir- 
chane-money  mortcaire,  containinK  a  like  cove- 
nant, he  is  not  precludcti  by  his  covenant  in 
the  mortcA'-co  from  brinpu)?  aa  action  for 
breach  of  the  covenant  in  the  deed. — Kesser  T. 
Carney,  (Minn.)  ^  K.  W. 

8.  A  purchaser  of  vacant  real  ewlate.  re- 
ceiving a  deed  with  a  coveuaat  of  seisin  fmm 
one  who  has  no  title,  ia  not  compelled,  after 
he  has  commenced  an  ncliim  for  breMch  of 
covenant,  to  accent  a  title  which  his  icrantor 
may  then  acquire.— Ressor  v.  Carney,  (Minn.) 
64  .  N.  W.  tftl. 

A^stions  for  breaoli. 

8.  The  foreclosure  of  a  purchane-Tuonej- 
mortjnute  by  the  vendor,  he  purchasni^j  ,it  the 
foreclosure  sale,  and  nonredemption  therefrom, 
wlU  not  extiiiffuish  the  riftht  of  action  in  Ibe 
mortgagor  for  breach  of  a  covenant  of  sritdn 
in  the  deed  to  him. — Kesser  t.  Carney,  (Miuu.) 
54  N.  W.  8a 

Of  witaeaa,  aae  *  VTltoM, " 


Bee,  also,  "IMstrict  and  ProsacuttuA  Attomeya;" 

" lodiotmeut  and  Inf ormatiou ; "  ** witoeBs. " 
/uritdlction  of  Justioe,  see  "Juatioes   of  he 

Faace,"  I. 

Particular  crimes,  see  ''Assault  and  Battery;" 
"Burglanr ; "  "Conspiracy ; "  "Embezzlement : " 
"False  Pretenses;"  " Hoailclde ; "  "Larcenv;" 
"Rape;"  "Receiving  Stolen  Goods;"  "Seduc- 
tloo> 

Complaint 

1.  Laws  18»0.  c  71,  8  8,  provides  that, 
with  certain  specified  exceptions,  "no  inftirma- 
tion  shall  be  mod  a^inst  any  person  for  any 
crime  or  oGFense  until  such  person  shall  ba^-e 
had  A  preliminary  examination  therefor,  as  nro- 
Tided  by  law.  before  a  comoiittiaK  mafctetrate 
or  other  officer  having  authority  to  make  nre- 
Uxaimtrjr  exauiuationai  unless  aucii  person  »ii#.U 


waive  bis  right  to  such  examination."  Hdd, 
that  a  complaiut.  after  stating  time  and  idace, 
which  names  or  describes  on  offense  in  (ceneral 
terms,  and  which,  in  addition  thereto,  sets  out 
such  facts  and  circumstances  of  the  offense  as 
wilt  fairly  apprise  a  person  of  average  intelli- 
gence of  the  nature  and  cause  of  the  accusation 
ogslnst  bim,  will  be  sufficient,  as  a  basis  of  an 
examination,  even  in  cases  where  other  aver- 
ments, not  inserted  in  such  complaint,  would 
be  essential  to  a  Talid  InforuatioD  diarelDc  the 
same  offense.— iltate  t.  Barnes,  (N.  D.)  54  K. 

•i.  How.  St.  S  !>466,  providing  that  tt>e  mag- 
istrate before  whom  any  person  is  lirought  for 
committing  an  offense  not  cognizable  by  a  jus- 
tice of  the  peace  shall  examine  the  complainant 
fiutl  witnesses  on  oath,  is  directory  as  to  the 
ciuantlty  of  testiinony  to  be  taken,  and  inesna 
that  he  shall  receive  mch  testimony  from  the 
eomplainant  and  bis  wftnesses  as  may  be  ni- 
ferecl.-People  v.  Curtm,  (Midi.)  54  N.  W.  787. 

Former  jeopardy. 

8.  Code,  I  4107,  provides  that  indictments 
for  all  public  offenses,  except  murder,  rape, 
adultery,  assault  to  commit  rape,  and  setlucdon, 
mast  ae  found  within  three  jcars  after  the 
commission  thereof.  Section  43U1  provides  ^at 
if  time  is  alleged  the  state  Is  not  limited  to  it. 
but  may  prove  the  commission  of  the  offense  at 
ouy  time  prior  to  the  findiug  of  the  indictment, 
within  the  period  of  limitation.  Btid,  that  an 
acquittal  of  the  offense  of  obstructing  a  high- 
way under  an  indictment  found  S^tember  7. 
18S7,  may  be  pleaded  in  bar  of  an  indictment 
for  obstnictiug  the  same  highway,  found  on 
April  11,  1800,  since  the  statutory  period  prior 
to  the  finding  of  the  last  indictmeut  covers 
nearly  five  niontha  of  the  time  ooTered  by  the 
first  indictment.— State  v.  Waterman,  (Iowa.)  54 

N.  w.  a-ft. 

4.  Where  a  person  on  trial  for  obstructing 
1  highway  pleads  a  former  acijuittsl  of  the  same 
offense,  and  it  cannot  be  determined  from  the 
record  of  the  former  trial  whether  the  highway 
in  lioth  cases  is  tlie  same,  e>ideDce  of  the  jwlge 
before  whom  the  former  trial  was  bad  is  oempe* 
tent  to  prove  such  tact.— State  r.  Watermaa, 
(Iowa.)  54  N.  W.  359. 

Change  of  Tsnue. 

5.  Laws  1891,  c.  50,  provides,  if  it  appear 
to  the  satisfaction  of  the  court  that  for  any 
reason  defendant  cannot  have  a  fair  and  im- 
partial trial  in  the  court  where  the  action  is 
i>ending,  the  court  "may"  order  defendant  tried 
lu  some  other  county;  and  if  accused  make 
affidavit  that  he  cannot  have  a  fair  and  im- 
partial trial,  on  account  of  the  prejndic*  of  the 
judge  of  the  court  in  which  the  iudirtmt*nt  is 
pending,  then  the  judge  of  said  court  "may" 
call  some  other  circuit  judge  to  preside  at  said 
trial.  ffWd.  that  the  act.  though  permlsafTe  in 
form,  should  be  constmed  as  imperative. — State 
V.  Henning,  (H.  D.)  54  .\.  W.  5$6. 

ti.  Under  Code,  S  4377,  which  provides 
that,  where  there  is  a  change  of  venue  in  a 
criminal  case,  the  clerk  shall  traosmit  tbe  orig- 
iual  papers  on  file  in  tbe  case,  and  also  a  cer- 
tified copy  of  all  record  entries,  it  is  not  neceif 
sory  for  the  clerk  to  venhr  or  authenticate  tb« 
ludictment  and  minnles  of  testinmay  taken  be- 
fore tbe  graml  jury  transmitted  hy  him.  since 
they  are  original  papers.— State  t.  llcGuire, 
(I«wn.>&4X.  W.  202. 
Continuance. 

7.  Defendant  was  arraigned  September  2Si\ 
and  tbe  cause  set  for  trial  October  12th.  De- 
fendant's witnesses  from  another  county  were 
in  aitoiKlaiice  ou  the  day  of  trial,  at  whidi 
time  defendant  was  granted  a  continuance  uutil 
the  next  day,  on  his  Mating  that  then  be  would 
be  ready  for  trial.  At  such  time  it  was  discov- 
eretl  that  dcfenduut  had  not  pleaded  to  the  in- 
dictmeut, and  his  plea  of  not  guilty  was  en- 
tered. When  the  court  ordered  tbe  jiur  called, 
defendant  demanded  three  days  to  prepare  for 
trial,  under  Code,  S  4410,  which  providea  that 
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if  defeodaot,  on  nterint  hli  plea,  shall  demand 
It,  he  shall  be  tntitled  to  three  dny s  in  which  to 
prepare  for  trial.  Held,  that  the  demand  was 
properly   n-fused,  us  the   uaderBtaudiug  that 

E reparations  were  to  bo  made  for  trial  on  Octo- 
er  12th,  and  defendant's  promise  to  be  readj 
the  followinc  da^,  amoanteu  to  a  waiTw  of  the 
statutory  proviHiou  as  to  tijue.—- State  T.  Jor- 
dan, il.>wa.)  54  N.  W.  (Kl. 

S.  Tlie  fact  that  counsel  wan  employed  only 
a  few  minutes  before  the  trial,  and  that  he 
could  not,  with  the  utmost  diligence,  prepare  for 
it,  b  no  KTonud  for  contlnaauce,  since  ft  Is  the 
duty  of  toe  client,  as  well  as  of  the  attonu?,  to 
be  diliirent.— Maloney  v.  Trarerse,  (Iowa,)  54 
N.  W. 

Indorsing  naiaes  of  witnesAeB  on  indict- 
ment or  InformatiOD. 
9^  An  objectioQ  to  a  witness  in  a  criminal 
ease-  because  his  name  does  oot  appear  on  the 
Information  comea  too  late  after  the  witness 
has  been  suniumued  and  examined. — People  t. 
Harris.  (Mich.)  54  N.  W.  tI4S. 

10.  One  whose  name  was  not  in  the  indict- 
meot,  and  who  was  not  before  the  grand  jury, 
may  be  nited  as  a  witness  for  the  state  when  it 
appears  that  notice  was  serred  under  the  pro- 
Tisiona  of  the  statute  for  such  cases,  and  that 
the  sufficiency  of  tht-  notice  has  not  been  qiies- 
tioned.— Stute  t.  Jordan.  (Iowa,)  54  N.  W.  «3. 

11.  A  weil-boown  poUce  officer,  who  haa  been 
coospicaoufily  presunt  at  a  criminal  trial,  aud 
whose  name  has  been  frequently  mentioned  in 
the  testimony,  may  be  examined,  notwitlistnnd- 
Ing  the  iiu(d\'ertt<nt  omisidon  nf  his  nnme  from 
the  information.— People  T.  MlUs,  (Mich.)  54 
N.  W.  488. 

Sridence— Confesmions  and  admhuioos. 

13.  Where,  while  in  Jait,  d^endant  of  his 
own  accord  at'nt  for  the  owner  of  a  part  of 
the  stolen  property,  confessed  to  taking  It,  and 
offered  to  return  to  such  owner  the  part  be- 
longtnir  to  him  if  he  would  say  nothing  about 
the  otber  property  taken,  aud  the  owner  said  it 
would  go  L>asier  with  him  if  he  would  sive  back 
the  things,  such  statements  are  admisKlble,  there 
having  been  no  objection  to  them  on  the  trial, 
and  it  appearing  that  they  were  pur^  Toiun- 
tary.— State  v.  Jordau,  (Iowa.)  54  N.  W.  63. 

13.  AVhere  the  statements  of  accused  were 
admisBit>le,  it  was  proper  to  instruct  the  jury 
to  couaiiler  the  circumstances  under  which  they 
were  made,  and  to  disregard  them  if  made  by 
reason  of  hopes  or  inducements  held  out  to  him; 
otliem'ise  to  gire  them  such  weight  as,  under 
(he  cirt'UDistances,  they  were  entitled  to. — 
State  V.  Jordan,  (Iowa,)  54  N.  W.  63. 

 Ohftrmoter. 

14.  Where  a  person  on  trial  for  a  crime  has 
not  himself  put  nis  treneral  i>haracter  in  issue, 
the  tttate  cannot  do  so,  on  the  pretext  of  im- 
peaching a  witness,  by  proving  former  state- 
ments of  the  witness  disparaRfng  the  genera! 
character  of  accused.— Carter  t.  State,  (Xeb.) 
54  N.  W.  Sr>3. 

15.  It  was  proper  for  the  pronecnUon,  on 
a  trial  for  rape,  to  show  a  witness  called 
to  Mtabltsh  r^spuiHleDt's  punty  atul  loving  kind- 
ness that  respondent  had  on  a  certain  occa- 
sioii  tied  hts  wife's  hands,  and  coafined  her  in 
a  room,  becanss  she  was  violent  and  rebel- 
HouH.  and  that  sueb  conduct  of  the  wife  was 
d«e  to  jeiilousy  on  n'-connt  of  r«>HDomteat'  hav- 
ing other  women  in  the  house. — People  v.  Hflls, 
(Mich.)  54  N.  W.  48& 

Custody  of  jury. 

16.  About  midnight  the  jury,  while  con- 
sidering their  verdict,  was  taken  from  the  jury 
room  to  the  court  room,  because  of  the  bad 
nir  in  the  former.  The  bailiff  and  deputy 
sheriff  remained  in  the  court  room  with  the 
jury  until  moniiug,  aiwl  muHt  of  the  tiiiit- 
were  in  one  comer  of  the  court  room,  and  had 
no  couver«atioo  with  the  jurors,  except  to  tell 
them  to  keep  away  from  a  certuio  table  tbere- 
Lu.    HcU  that,  while  Mich  conduct  should  not 


be  approved,  the  refoaal  to  grant  a  new  trial 
because  of  such  conduct  will  not  be  disturbed. 
—State  V.  Tbompacm,  (Iowa,)  54  N.  W.  1077. 

Convletlon  of  lower  ofiense. 

17.  On  a  trial  for  the  crime  of  assault  and 
battery  committed  with  a  deadly  weapon,  "with 
intent  to  kill,"  the  accused  may  be  couricted 
of  an  assault  and  batta7.  armed  with  a  dan- 
gerous weapon,  "with  Intent  to  do  bodily 
harm."— State  v.  Johnstm.  (N.  It.)  M  N.  W. 
647. 

18.  'Wliere  defendant  Is  indicted  for  breaking 
and  entering  a  honse  in  the  nighttime,  and  the 
court  histructs  that  if  the  jury  find  that  defi'ud- 
ant  was  guilty  of  breaking  and  entering  the 
houso  with  tba  intent  ohargecl,  but  have  a  iva- 
sonable  doubt  as  to  whether  such  breaking  and 
entering  was  done  in  the  nighttime,  then  de> 
fendant  woald  not  be  guilty  of  burglary,  but 
of  the  offense  of  breaknig.and  entering  m  the 
daytime,  such  Instruction  cannot  be  objected  to 
on  the  ground  that  defendant  is  not  charged 
with  such  an  offeuee;  for  breaking  aud  entering 
iu  the  daytime  is  a  degree  of , the  uffenae  charged, 
and  Code.  S  4465,  provides  that  on  an  indict- 
ment for  an  offense  consisting  of  different  de- 
grees the  i»rj'  may  find  defendant  not  guilty  of 
th(-  degree  charged,  but  guilty  of  some  degree 
inferior  thereto. — State  v.  Jordan,  (Iowa.)  54 
N.  W.  C3. 

Appeal~Jnri«diotlon. 

1».  Ilev.  St.  I  4720.  deHarfog  that  any  per- 
son  convicted  of  an  offense  in  the  circuit  court, 
and  who  is  ancrieved  by  any  opinion,  direction, 
<  or  judgment  of  the  court,  may  allege  excep- 
■  tiona,  which,  being  reduced  to  'writing  "in  a 
I  summary  mode,"  and  presented  to  the  court  nt 
any  time  "before  the  end  of  the  term,"  shall 
I  be  allowed,  etc.,  does  not  exteml  to  excciitions 
'  taken  at  a  term  subsequent  to  that  at  which 
I  defendant  ia  convicted,  as  where,  after  a  case 
I  has  been  once  heard  in  the  appellate  court,  and 
I  remanded  for  further  proceedings  to  a  sulme- 
'  quent  term,  defendant   undertakes  to  come 
'  again  to  the  appellate  court,  before  judgment, 
ita  exceptionK  taken  to  such  procec«linKs;  but  the 
remedy  In  such  case  is  by  writ  of  error  under 
sections  2877,  4724.— State  t.  Oompton,  (SVis.) 
54  N.  W.  678. 

20.  An  order  of  the  district  court  overruling 
a  plea  in  abatement  to  an  indictment  is  not  a 
final  order,  within  the  meaning  of  the  statute, 
aud  a  petition  in  error  cannot  be  prosecuted 
therefrom  previous  to  the  prisoner's  convictioQ, 
—Gartner  v.  State,  (Neb.)  54  N.  W.  510. 

31.  The  rulings  of  the  district  court  in  a 
criminal  case  cannot  be  reviewed  by  the  su- 
preme court  prior  to  the  rendition  of  a  final 
Judgment  in  the  prosecution. — Gartner  r.  State, 
(Neb.)  54  N.  W.^lti. 

 Appointoifiiit  of  attorney  to  defend. 

28.  The  su|>reme  court  has  no  authority  to 
apiwlut  counsel  to  defend,  at  the  jiubli-T  ex- 
panse, a  person  charged  with  a  crim.>.  Sl.> 
Donald  T.  State,  60  N.  W.  186,  80  Wis. 
*>7.  followed.— Baker  v.  State,  (Wis.)  54  N.  W. 
1003. 

 ObjeotioQs  not  raised  below. 

SS.  Under  How.  St.  I  0535,  providing  Oat 
evei7  ohJectioB  to  on  indictment  for  any  fermal 
defect,  apparent  on  the  faoe  thereof,  shall  be 
taken  by  aeianrrer.  or  motion  to  nuash.  i>efore 
the  jurj'  sholl  be  sworn,  the  objectioD  cannot  be 
raised  for  the  first  time  ou  appeal  that  an  in- 
formation for  receiving  stolen  prmerty  did  not 
allege  when,  where,  or  by  whom  the  larceny  of 
the  property  was  committed.— People  v.  Smith* 
(Mich.)  54  N.  W.  4S7. 

Matters  not  apparent  on  reoord. 


On  appeal  in  a  criminal  earn  the  court 
cannot  pass  oo  exceptions  that  the  verdict  is 
contrary  to  law  ami  evidence,  and  that  the 
ctmrt  erred  in  admitting  evidence,  and  in  its  in- 
structions to  the  jury,  where  neither  the  evi- 
dence nor  the  instructions  given  aud  iiefasad 
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are  contaiDed  In  the  record.— State  Sexaaer, 
aowa,)  54  N.  W.  431. 

36.  Od  appeal  in  a  criminal  case  the  court 
cannot  consider  exceptiontt  to  iiiHlructioiiti,  and 
to  an  order  overrnling  a  luotiou  for  a  new  trial, 
when  neither  the  instructions  nor  the  motion 
appear  in  the  record. — State  v.  iSmith,  (lowaj 
64  N,  W.  431. 

^peal — Harmless  error. 

ae.  Where  the  examination  of  a  witness  dis- 
closes that  she  knew  nothing  material  to  the 
case,  au<l  her  testimony  was  stricken  out.  It  can- 
not be  claimed  that  it  was  error  to  permit  the 
testimony  to  be  tpven,  when  it  appears  that  it 
could  not  reaiwnably  have  been  prejudicial,  and 
that  in  his  charge  the  conrt  cautioned  the  jury 
to  disrecard  the  tnttimooy.— State  t.  Jordan, 
(Iowa,)  64  N.  W.  63. 

Crops. 

Lien  on,  see  "Liens, "  1.  3. 

OroBB-Examinatlon. 

See  ••Witness,"  4-10. 


OUBTOM  AND  UBAaS. 

Sfbot. 

A  foreign  mannfacturer  employing  an 
agent  to  solicit  orders  is  bound  by  a  genera) 
custom  which  authorizes  such  agents  to  accept 
orders  without  conference  with  their  principals, 
though  he  may  hare  no  actual  kuowledge  of 
the  cn8tf>m. — Austrian  T.  Springer,  (Mich.)  C»4 
N.  W.  60. 

DAMAQBS. 

For  breach  of  bond,  see  **  Bonds,  **  9. 
For  Infringement  of   trade-mark,   see  "Trade- 
Harks  and  Trade-Names, "  3. 
For  libel,  see  ■'Ubel  and  Slander,"  31-28. 
For  waste,  see  "Wastu. " 

Id  condemnatioa  proceedings,  see  "Eminent  Do- 
main, »  9, 10. 

Heasnre  of  damagea  fbr  breaoh  of  oon- 
tract. 

1.  A  purchaser  of  goods  from  a  foreign 
manufacturer  is  entitled  to  wait  until  the  date 
of  delivery  fixed  by  the  contract  before  pur- 
chasing them  elsewhere,  though  he  has  boen 
notified  that  his  order  could  not  be  filled  at  the 
^me  specified  In  the  contract;  and  his  measure 
of  damages  is  the  difterence  between  the  con- 
tract price  and  the  market  price  at  the  time  the 
goods  should  have  been  delivered,  though  that 
may  be  considerably  higher  than  at  the  time 
when  he  was  notified  that  the  goods  would  be 
delayed. — Austrian  v.  Springer,  (Mich.)  54  N. 
W.  50. 

3.  Plaintift  agreed  to  begin  hauling  logs 
for  defendants  January  4th,  and  after  January 
lUth  was  required  to  haul  at  a  specified  rate, 
or  forfeit  all  rights  under  the  contract.  De- 
fendants did  not  complete  the  logging  road  as 
they  agreed,  and  January  19th  they  induced 
him  to  consent  to  their  constructing  a  new 
road,  after  which  they  abandoned  farther  work 
on  the  old  road.  They  did  not  provide  such  a 
new  road  as  was  agreed  upon  by  January  '27th, 
and  plaintiff  then  gave,  up  the  job.  Urid,  that 
plaintiff  was  entitled  to  rocorer  as  damages 
the  amount  of  the  profits  which  he  would  have 
realized  had  he  not  been  precluded  from  per- 
formance.— Corbett  v.  Anderson,  (Wis.)  54  N, 
W.  727. 

Measure  of  damages  for  torts. 

8.  WTiere  one  sues  for  the  value  of  trees 
wrongfully  destroyed,  the  meannre  of  damnges 
is  the  market  value  of  the  trees,  indcpoiidpiit  of 
the  real  estate. — Bailey  v.  Chi«'ago.  M.  &  St.  P. 
lU.  Co,,  (S.  D.l  M  N.  W.  60G:  Uhe  v.  Same,  I 
Id.  601.  I 


4.  In  an  action  for  damage  to  growing 

timber  by  fire,  the  measure  of  damages  is  the 
difference  between  the  value  of  the  timber 
standing  and  growing  upon  the  land  in  auestion 
imuifdintely  before  and  immediately  after  the 
fire,  with  interest  thereon  from  the  date  of  the 
fire.— Bnrilick  v.  Chicago.  M.  &  St  P.  Ry.  Co.. 
(Iowa.)  54  N.  W.  43i>. 

 FerBonal  ioiurles. 

5.  An  instruction  that,  if  a  person  injared 
through  the  alleged  negligence  or  another  was 
prerliMposwl  to  an  hereiiitnry  disoaw*.  i"'"'  j'ir>- 
could  not  give  damages  for  loss  of  ability  to 
latM>r  l)ecau8e  the  injnry  had  developed  sii<-h 
disease,  which  thus  became  an  element  in  the 
disability  complained  of,  was  properly  refused: 
the  true  rule  of  damages  tieing  that,  if  other- 
wise ^titled  to  recover,  such  person  abonld  be 
compensated  for  time  lost  and  suffering  en- 
dured, or  which  he  would  probably  lose  or  en* 
dure,  as  a  direct  result  of  the  injuries  received. 
— WucHlard  v.  City  uf  Boscobel,  (Wis.)  M  >. 
\V.  332. 

0.  Loss  to  a  person  injured,  of  profits  in 
conducting  a  business  iu  which  he  hired  other 
persons  to  work,  in  not  a  necessary  consequentv 
of  the  injury.  The  extent  of  his  recovery  ou 
such  ground  would  be  what  his  services  were 
worth  in  conducting  the  buriness. — Silslv 
Michigan  Gar  Co.,  (Mich.)  64  N.  W.  761. 

Direotlng  jury  to  KWaed  Interest. 

7.  Under  Civil  Code,  i  4578.  oroviding  that, 
in  an  action  for  the  breach  of  an  obiigatioa 
not  arising  from  contract,  interest  may  be 
given,  in  the  discretion  of  the  jurr.  It  is  error 
in  sQch  an  action  tot  the  court  to  direct  the 
jury  to  assess  interest  on  the  amount  of  dam- 
ages.—(The  V.  Chicngo,  M.  &  St.  P.  Rr.  Ca. 
(S.  D.)  34  N.  W.  601. 

Excessive  damages. 

6.  An  award  of  $300  as  damages  for 
ejecting  a  passenger  from  a  train  is  not  so 
excessive  as  to  be  disturbed  on  appeal. — Phel- 
tiplace  V.  Northern  Pac.  R,  Co.,  (Wis.)  54  N. 
W.  1002. 

Eridenoe. 

9.  In  8Q  action  to  recover  damsges  for 
breach  of  a  contract  to  purchase  certain  cattle, 
evidence  is  admissible  that  at  the  time  of  deliv- 
ery the  market  price  was  less  tban  the  agreeii 
price  of  the  cattIe.~Peters  v.  Cooper.  (Mich.) 
54  N.  W.  604. 

10.  In  an  action  to  recover  damages  for 
breach  of  a  contract  to  purchase  certain  cattle, 
the  loss,  consisting  In  the  depreciation  in  price 
and  the  expenses  incurred  m  keeping  the  cattle, 
and  being  the  natunl  result  of  ihe  brrtich.  mW 
not  be  alleged  in  the  complaint.  —  Peters  v. 
Cooper.  (Mich.)  54  N.  W.  6i>4. 

U.  Bvidence  is  also  admissible  to  show  that 
plaintiff  resold  the  cattle  at  a  reduced  price, 
and  incurred  certain  expenses  in  keeping  them 
from  the  time  fixed  on  for  delivery  to  defend- 
ants to  the  time  of  resale. — Peters  v.  Cooper. 
(Mich.)  54  N.  W.  694. 

12.  In  an  action  for  personal  injuries  frtato- 
tiff  ctiuuot  show  as  an  element  of  damages  that 
he  WHS  com|H>]led  to  close  his  shop,  and  what 
the  profits  of  his  shop  had  beeu  in  the  past, 
where  the  declaration  does  not  count  specially 
upon  loss  of  profits. — Silsby  t.  Midiiinm  Ou 
Co.,  (Mich.)  54  N.  W.  761. 

18.  \\'here  plaintiff  testified  that  be  had  not 
lost  a  day  from  work  by  reason  of  the  injury, 
but  that  he  could  not  do  aa  much  work  as  b<E^ 
fore  it  ocrurred,  evidence  as  to  the  value  of  his 
time  per  day  was  properly  admitted,  as  furnish- 
ing the  jury  a  basis  on  which  to  estimate  the 
aggregate  of  his  damage  on  account  of  the  in- 
jury.—Httxter  V.  Chicago,  K.  I.  &  I*.  Ity.  ft*.. 
(Iowa,)  .>4  N.  W.  3."t(i. 

14.  In  an  action  for  damages  by  a  fire  nee- 
ligeutly  set,  testimony  as  to  the  value  of  th<> 
fences  deftroytMl  after  witnesses  had  testified 
ns  to  the  duninge  to  the  land  generaliy  was 
I  properly  admitted,  where  the  witnesses  who 
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teetlBed  to  the  foice  dftmace  bad  exclnded 
the  fences  in  their  eatlmate  ot  the  Injair  dOD«> 
to  the  land.— Needham  t.  King,  (Mich.)  M  N. 

W.  8!>1. 

I-'i-  A  phTsician  who  was  consalted  by  plaiu- 
tifF  for  the  purpose  of  obtaininff  bin  teatimonj 
a8  a.  (sedical  expert  on  a  trial  for  personal  In- 
juries, and  not  for  treatment,  cannot  testify  to 
statements  made  to  him  by  plaintiff  as  to  aymp- 
tomM  awl  conditions  of  health.  —  Abbot  v. 
Heath,  (Wis.)  54  N.  W.  674. 

Death. 

Of  pv^,  see  "Abatement  and  ReviTil, "  & 
Decedents. 

See  "Executors  and  Administrators." 

DBGBIT. 

Bee,  also,  "False  Pretenses "Fraud;"  ••Fraudu- 
lent Conveyaooes. " 

Asslgnablli^  of  right  of  aotioD,  see  "Assign- 
ment, "  S. 

When  action  lies. 

1.  A  seller  of  a  horse  is  not  liable  for  false- 
ly  representing  that  the  horse  is  sound,  and  that 
he  is  a  pure-bred,  imported  Norman  horse,  in 
the  absence  of  proof  that  he  knev  the  repre- 
nentationa  to  be  ftdse.— Scrogin  v.  Wood,  (Iowa,) 
64  N.  W.  437. 

3.  A  frrantor  Is  liable  In  damages  to  his 
grnntiH',  where  the  lotter  is  induced  to  purchase 
by  fraudulent  representations  of  the  grantor  as 
to  bis  title,  and  the  grantor  covenants  to  war- 
rant agninHt  all  persons  claiming  through  him, 
whiTft  fnilnre  of  title  in  the  grantee  was  not  by 
reasim  of  any  one  claimiiig  throngh  the  gran- 
tor, but  because  the  grantor  had  oo  valid  title. 
— »iiguinn  V.  Siedentopf,  (Iowa.)  54  X.  W.  430. 

Bepreaentatlons  on  expreeslon  of  opin- 
ion. 

8.  B.  entered  into  a  contract  for  the  sale 
of  certain  pine  lands  to  W.,  who,  after  cutting 
a  8m.ill  portion  of  the  pine,  became  insolvent, 
and  Husigned  the  contract  to  C.  G.  had  no 
knon-lp<lK'e  of  estimating  lumber,  and  before 
taking  the  contract  asked  B.  for  some  assur- 
ance that  there  was  as  much  timber  on  the  land 
aa  was  represented  in  the  contract.  B,  then 
told  him  that  the  price  was  Itased  on  his  (B.'s) 
estimate  of  the  amount  of  timber;  that  his  es- 
timate was  22,000.001)  feet  of  white  pine  and 
&000,000  feet  of  Norway,  and  that  "it  would 
cut  more  than  our  estimate."  Held,  that  B.'s 
represeutatioDs  were  not  mere  expressions  of 
opinion,  but  representations  of  fact,  on  which 
C.  had  a  right  to  rely;  and,  whether  B.  was 
iunocent  of  intent  to  deceive  or  not,  he  was  lia- 
bie  fbr  any  damage  resulting  to  C.  through 
Buch  representations.  (Jrant,  J.,  diawuting.— 
Chase  v.  Boughton,  (Mich.)  W  N.  W.  +4. 

4.  A  reprea^tation  that  a  stallion  wotild 
not  I  produce  sorrel  colts  is  not  actionable,  be- 
ing a  mere  expresidon  of  opinion. — Scrogin  v. 
Wood,  (Iowa.)  64  N.  W.  4377 

IXEED. 

See,  also,  "Covenants;"  "Fraudulent  Conv** 

■noes;"  "Vendor  and  Purchaser." 
As  morteage,  see  "  Mortgages, "  9. 
Recitals  m  deed  as  eridenee,  see  "Evidenoe,"  17. 
Tax  deeds,  see  ■'Taxation, "  'XT. 

Description. 

1.  A  conveyance  of  land  in  a  deed  as  all 
the  boomage  rights,  "commencing  at  the  south- 
erly boundary  of  lot  tt,  in  section  21.  on  the 
easterly  side  of  said  river,  and  extending  along 
the  same  side  of  the  said  river  to  the  westerly 
boundair  ef  lot  8>  in  enld  section,  being  the 
outside  of  the  'oxbow,*  bo  called,  and  tlie 


boomage  rights  belonging  to  that  portion  of  lot 
9  norrti  of  said  river,  sufficiently  describe* 
the  land  conveyed. — Des  Jardins  v.  Thunder 
Bay  River  Boom  Co..  (Mich.)  61  N.  W.  718. 

Delirery. 

2.  Defendant  and  his  wife  executed  a  deed 
claimed  by  certain  creditors  to  be  a  convejrance 
of  all  his  real  estate  to  his  children,  jointly. 
After  its  execution  it  was  given  to  a  son-in-law 
to  be  taken  to  the  county  seat,  and  submitted  to 
H.  for  his  advice  as  to  the  legality  of  the  con- 
veyance, and  if  approved  by  him  it  was  to  be 
filed  for  record.  S.  advisid  against  the  convey- 
ance, and  the  Bon-lii-law  carried  it  back,  when 
it  was  destroyed,  at  the  direction  of  defendant. 
HiM,  that  there  was  no  delivery  of  the  deed. — 
Farmers'  &  Traders'  Bank  v.  Haney,  (Iowa.) 
54  N.  W.  61. 

8.  In  an  action  to  set  aside  a  deed,  it  ap- 
peared that  plaintiff  was  to  convey  pine  land  to 
defendants  in  exchange  for  a  farm.  Plaintiff 
testified  that  he  gave  bis  deed  to  defendants 
for  examination,  but  did  not  intend  a  delivery, 
and,  as  defendants'  deed  was  not  ready,  he 
asked  them  to  leave  his  deed  with  a  trust  com- 

Sany.  The  abstract  received  with  defendants' 
eed  showed  that  defendants  had  no  title. 
Plaintiff  then  repudiated  the  transaction,  unless 
defendants  would  m^e  the  title  good,  and  one 
of  them  agreed  that  plaintlfTa  deed  should  not 
be  recorded  until  title  was  perfected.  This  was 
not  done,  bnt  plaintiff's  deed  was  recorded  by 
defendants.  HHd,  that  a  finding  thnt  there 
was  DO  absolute  dellv^  of  plaintiff's  deed 
woald  not  be  distnrtied.— Chick  v.8i88on,(Bfich.) 
54  N.  W.  806. 

Oonetruotion. 

A  An  instrument  executed  by  T.  and  A. 

provided  that,  in  consideration  of  the  richt  of 
way  "granted"  by  T.  to  A.  for  the  purpfwe  of 
building  a  railroad  track,  A.  agreiHl  to  pay  V. 
$200  per  year  for  five  years;  the  first  p-iyuient 
to  be  made  ou  or  before  the  day  on  wbich  'he 
first  train  passes  over  said  right  of  way.  Held. 
cnat  ttie  instrument  was  not  a  temporary  lease 
of  the  right  of  way  for  the  period  of  five 
years,  but  was  an  absolute  conveyance  of  such 
right  of  way.— Des  Moines  County  Agricultural 
Soc.  V.  Tiibbening.  (lown.)  r»4  N.  W.  68. 

6.  A  grant  to  a  certain  person,  and  his 
h^rs,  of  the  right  to  build  and  use  a  dock  on 
described  land  within  certain  linen,  "the  above 
right  to  include  all  the  rights"  of  the  grantor 
within  those  lines,  together  with,  all  and  singu- 

,  Inr.  the  hercHlitaments  and  appurtenances  there- 
unto belonging,  etc.,  does  not  convey  a  fee  in 

<  the  land,  but  only  an  easement  to  nee  and 
build  the  dock.— Manro  t.  Meech,  (Mich.)  54 
N.  W.  200. 

tt.  A  deed  described  the  land  conveyed  as 
fronting  on  a  certain  atreet,  and  runnins^  back 
to  an  alley  "reserved"  by  the  grantor.  Then 
followed  a  dem-ription  of  the  all^,  and  a  dec- 
laration that  it  should  be  used  for  alh>y  pur- 
poses and  for  no  other.  Held,  that  the  deed 
granted,  as  appurtenant  to  the  premises  con- 
voved,  an  ensemcnt  for  nlley  purposes. — Long 
v.  Fewer,  (Minn.)  54  N.  W.  1071. 

 Land  conveyed. 

7.  Where  there  is  a  dlsorepancy  between 
the  survey  of  an  addition  to  a  town,  as  shown 
by  the  plat,  and  as  the  lines  were  actually  run, 
the  purchasers  of  lots  deRcnb..'il  niori'Iy  ac- 
cording to  their  numbers  take  title  according 
to  the  lines  actually  run,  when  they  can  be  as- 
certained.— Root  V.  Town  of  Cincinnati,  (Iowa,) 
54  N.  AV.  206;  Kerr  v.  Same,  Id. 

8.  Where  it  la  shown  that  purchasers  of 
lots  in  an  ailditiou  to  a  town  took  possession 
and  fenced  their  lots  aoon  after  the  survey 
was  made,  and  that  the  person  who  made  the 
plat  pointed  out  the  bounds  of  the  lots,  it  will 
be  presumed  that  their  possession  was  taken 
according  to  the  lines  oi  the  actnal  survey. — 
Root  V.  Town  of  Cincinnati,  (Iowa.)  64  N.  W. 
2U(I;  Kerr  v.  Same,  Id. 
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Defiinlt. 

Foreclosure  by,  see  "Mortgages, "  16-lB. 
Judgment  by,  tee  "  Judgmeot, "  3-8. 

Delivery. 

Of  dead,  aae  •'Deed, "  a;  8. 

Demnrrer. 

See  "Pleading,  "2,  8. 

I>epoBlt. 

See  Banks  and  Banking, "  1,  9l 

DESCENT  AND  DISmiBUTlON. 

See,   ^80,   "  Executors   and    Adminiitrators ; " 
-  Wills.  " 

Isaue  of  deoemed  dhild  omitted  from 
will— Intention  to  disinhwlt. 

1<  TeBtator'ti  will  zRve  his  family  Bible 
to  bis  granddauKhter,  D,,  one  of  tiis  two  boI« 
beirs,  in  case  it  was  not  tlesired  by  bis  son. 
the  other  heir,  and  aim  gare  D.  the  prirllPKe 
to  make  certain  selections  from  his  books  and 
clothing.  Xo  other  nieution  was  made  of  D. 
in  the  will,  and,  aside  from  a  life  estate  to 
testator's  brother,  and  a  few  small  bequests  to 
testator's  eon  and  others,  the  entire  estate  was 
^ven  to  charities.  Hfid,  that  the  will  did  not 
conclude  D.  from  claiuiiuic  under  How,  St.  S 
5S10,  providing  that  when  any  testator  shall 
omit  to  provide  in  his  will  for  the  issue  of  aiiy 
dec-eased  child,  and  such  oniisfdon  was  not  in- 
tentional, but  was  made  by  mistake  or  acci- 
dent, the  issue  of  snch  child  sfanll  have  ths 
same  share  in  such  estate  of  the  testator  as  if 
he  had  died  Intestate.— Stebblns  v.  StebUns, 
(Mich.)  r.4  N.  W.  159. 

2.  The  (iiiestion  whether  testator  omitted 
to  provide  in  bis  will  for  his  graiiddaufcbter  un- 
intentionally, or  by  aci^dent  or  mistake,  is  for 
the  jury.— Stebbins  T.  StebUus,  (Mich.)  64  N. 

W.  ir" 


L59. 


Deeoription. 


In  chattel  mortgage,  see  "Chattel  Mortgages,  "1-4. 
In  complaint,  see  "lijectmeat, "  S. 


Detinue. 


See  "Replevin. " 


Devise  and  I^egacy. 

Bee  "Wills." 

Dischargre. 

Of  assignor  for  benefit  of  creditors,  see  "Assign- 
ment for  Benefit  of  Crbditors, "  8. 
Of  jury,  see  "Trial,  "7. 
Of  sureties,  see  "Principal  and  Surety,  **  1-4L 

Dismissal. 

See  "Practice  in  Civil  Cases, "  1. 
Of  appeal,  see  "  Appeal, "  98-D7. 

Dissolution. 

Of  attachment,  see  Attachment, "  10. 
Of  putnership,  see  "Partnership, "  7-lL 

DIBTBIOT  AND  PROSECUTING 
ATTOBNEYS. 

Compensation  —  Iden  on  judgment  of 

forfeiture  of  bail. 

Acts  2l8t  Gen.  Assem.  c.  73,  8  11,  pro- 
Tiding  that  county  attorneys  shall  be  paid  a 
salary,  and,  "in  addition  thereto,  for  ail  fines 


collected,  *  *  *  the  same  fees  sa  are  now 
allowed  to  attorneys  for  suits  on  written  instm- 
ments  where  jadgment  is  obtained,"  does  not 
give  a  county  attorney  a  lien  for  attorney's  fees 
and  eommissions  on  a  jnc^^uent  of  forfeittire  of 
bond  for  apoearance.— nBtate  t.  Beebee,  (lowaj 
64  N.  W.  479.  *  ^  -« 

District  Oourt. 

Sae''Coarts,**l-4. 

DIVOBCE. 

Grounds. 

1.  A  complaint  which  alleges  that  defend- 
ant had  continuously  compelled  plRintlff  to  snh- 
mit  to  excessive  intercourse  witn  him,  to  sudi 
an  extent  as  to  impair  her  health,  and  to  af- 
ford reason  to  apprehend  that  a  condnnance 
would  permanently  injure  her  health,  sets  np 
"such  conduct  on  the  part  of  the  husband 
towards  his  wife  as  may  render  it  unsafe  and 
improper  for  her  to  cohabit  with  him,"  within 
the  meaning  of  Qea.  St.  1878,  c.  62,  tit.  2,  I 
31,  which  prescribes  the  grounds  for  a  limited 
divorce.— Grant  r.  Grant,  (Minn.)  54  N.  W. 
105». 

Pleading. 

3.  Facts  which  would  entitle  plaintiff  to  a 
limited  divorce  may  be  joined  in  a  complaint 
with  those  justifying  an  atnioiute  divorce,  and 
relief  may  be  sonnit  in  alternative  form.  — 
Grunt  V.  Grant,  <Minu.)  54  N.  W.  103:1. 

8.  Where  an  answer  in  the  nature  of  a 
cross  bill,  iu  a  divorce  case,  larlcB  verilication, 
as  required  by  statute,  it  may  be  amended  be- 
fore the  decree  is  grunted.— Uarrisou  t.  Har- 
risoD.  (Mich.)  54  N.  W.  275. 

Decree. 

4.  The  complaint  in  an  action  for  divorce, 
in  which  defendant  made  no  appearance,  de- 
manded relief  by  way  of  alimony  and  tenqio- 

rary  allowance.   The  judgment  rendere«}  m- 

cluded  uot  only  the  relief  demanded,  bwt  a  di- 
vision of  the  estate.  Held,  under  Rev.  i?t.  { 
2886,  providing  that  "the  relief  granted  to  the 
plaintirf,  if  there  be  no  answer,  cannot  exceed 
that  which  he  shall  hare  demanded  in  his  com- 
plaint," that  the  overrnliiu:  of  defendant's  mo- 
tion to  vacata  that  part  of  the  judgment  order- 
ing a  division  of  the  estate  was  error. — Hot  v- 
Hoh,  (Vk'ia.)  54  N.  W.  731. 

Alimony. 

5.  To  jnstify  a  court  in  modil^ng  its  for- 
mer judgment  as  to  allowance  of  alimony,  it 
should  be  satisiied  that  it  is  passing  on  a  dif- 
ferent state  of  facts  from  those  already  adjudi- 
cated upon;  but  what  degree  of  change  is  es- 
sential to  constitute  a  different  state  of  facts 
must  in  general  be  addressed  to  the  judicial 
discretion  and  judgment  of  the  trial  court,  the 
intiuiry  being  whether  sufficient  cause  has  In- 
tervened since  Its  former  Jodgm«it  to  anthoriie 
or  require  the  court,  applying  equitable  rules 
and  principles,  to  change  the  allowance, — Vert 
V.  Vert.  (S.  D.)  54  N.  W.  655. 

ti.  On  a  motion  by  a  divorced  wife  to  in- 
crease her  allowance  from  $15  a  month  to  $25 
a  month,  where  it  appears  that  the  divorced 
husband  has  no  property,  profession,  or  money, 
except  as  he  earns  it  either  by  manual  or  men- 
tal labor;  that  he  is  charged  with  the  sup- 
port of  their  infant  child,  and  is  considerably 
in  debt;  and  that  the  wi'e.  though  not  in  good 
health,  is  sufficiently  strong  to  earn  mediate 
wages  at  typewriting,  the  coort  mopetiy  over- 
ruled the  motion.— Vert  v.  Vert,  (S.  D.)  54  N. 
W.  665. 

Documents. 

As  evidence,  see  "Evidence, "  15-S9. 

Domicile. 
Of  aoupted  diild,  sea  "Guardian  and  Ward,  *> 8. 
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Donations. 

Bee  "PDhUo  Landi, "  1-6. 

DOWSE. 

In  partii«ralilp  land. 

By  an  ai(rM«nent  of  partner^p,  and 
deeds  executed  pumuaDt  thereto,  the  entire  , 
real  estate  of  the  two  partaers  became  firm 
pri>p«rtj.  the  wtvos  of  t&e  partners  juininK  in 
the  nmvej-ince.  Hrld  that,  after  the  parment 
of  the  firm  debts,  the  wife  of  each  became  en- 
titled to  dower  in  the  whole  land. — Free  t. 
Beatley,  (Mich.)  S4  N.  W.  9ia 

DRAINAaa. 
spreading  tax  on  awo—ment  rolls. 

Ifnder  8  How.  St.  9  1740f4,  providing 
that  no  drain  tax  fihatt  be  spread  on  the  anfless- 
uipiit  rolls  unless  directed  oy  the  board  of  su-  | 
pen  isors,  as  in  cnaes  of  other  town!<hip  taxes,  a 
superrifmr  ia  not  anthorized  to  spread  such  tax 
in  the  absence  of  an  express  direction  so  to  do: 
and  it  is  not  sufficient  that  the  board  adopted 
the  report  of  the  special  committee  appointed 
to  rwRpitalnte  the  reports  of  the  BeTeral  town- 
ship HerlcB  to  the  county  clerks  for  all  moneys 
TOtet!  to  be  raided  by  townships,  in  which  re- 
port the  amount  to  be  raised  for  drains  was  in- 
cluded.—Post  T.  Harris,  (Mich.)  54  N.  W.  898. 

Dru^:ists. 

Action  for  neglect,  see  "  Evidence, "  83. 

DUBSSS. 

What  oonatitataB. 

In  an  action  to  restore  a  deed  exeonted 
to  complainant  by  her  mother  a  year  before 
her  death,  and  af towards  rettirneil  to  the 
grantor  and  destroyed  by  her,  decedent's  brother 
snd  physician  testified  that  when  sick  she  had 
requested  her  brother  to  send  for  her  attorney 
to  write  a  deed  of  the  property  to  compininaut; 
that  the  deed  was  execute  and  witnettaed,  and 

{daeed  in  the  attorney's  keeping;,  decedent  al- 
efriuR  that  her  other  children  would  worry  her 
If  they  knew  H.  The  attorney  testified  that  at 
decedent's  reQuest,  and  wHh  the  consent  of 
complainant,  he  returned  the  deed  to  decedent, 
who  agreed  to  keep  it  for  complainant,  nnd  that 
he  retained  a  copy  of  the  deed.  Thereafter 
decMlent  became  if),  and  was  taken  to  her  son's 
hooee.  and  a  few  days  before  ahe  died  made 
a  deposition  allefdnfc  that  her  brother  and  com- 
plainant had  forced  her  to  execute  the  deed, 
snd  that  complainant  had  threatened  to  kill 
her  if  she  did  not  execute  it.  HfJd  insufficient 
to  show  that  the  execution  of  the  deed  by  her 
was  involuntary.— Snyder  v.  Snyder,  (Mich.) 


EJECTMENT. 

Bee,  also,  "Adveive  Possession. " 
Of  passeogera,  see  "Carriers, "  17-21. 
tim  of  one  olalmtnif  through  assignee,  see  "As- 
signment for  Benefit  of  Creditors, "  It. 

When  lies. 

1.  Where  the  title  to  real  estate  of  one 
whoaA  tenant  nnder  a  lenne  is  in  pnsHORsion 
passes  nnder  exeriition  sale,  such  former  owner 
la  BO  longer  in  ponKession  so  that  ejectment  can 
bo  maintained  agninnt  him.— Uowan  v.  Benaei, 
(Minn  )  54  N.  W.  9S4. 

Befenses. 

a.  The  rtefenfe  cannot  be  set  up.  in  eject- 
ment, that  plaintiff's  grantor  obtained  his  deed 
l.v  frii  ndulent  pretenses.- Faldi  T.  Paldi,  (Mich.) 

r»4  N.  w.  wa. 


Pleading. 

3.  The  compiaint  In  ejectment  for  a  atrip 
of  land,  after  dencribinK  the  4<>-acre  tract  of 
which  the  strip  was  alleged  to  he  a  pai-t,  de- 
scribed tjie  strip  aa  all  of  such  tract  "lying 
west  of  the  east  line  thereof,  and  east  of  a 
fence  from  two  to  five  rods  west  of  the  true 
east  line,  and  which  fence  runs  north  and 
south."  BM,  that  the  strip  in  suit  was  suffi- 
ciently described.— Ayera  t.  Keidel,  (Win.)  54 
N.  W<  588. 

Pleading  and  proof. 

4.  Where  defendant  in  ejectment  pleads 
title  in  himself  under  a  tax  deed,  plaintiff  may, 
without  haviug  pleaded  them,  show  any  facta 
affecting  the  validity  of  the  tax  deed,  or  which' 
would  render  it  unavailable  to  defendant. 
Morgan  v.  Bishop,  14  N.  W.  3(»,  5ti  Wis.  284. 
followed.— GouM  v.  Sullivan.  (Wis.)  54  N.  W. 

5.  The  general  allegation,  in  a  eomplnint 
in  ejectment,  that  defendant  wrongfully  detains 
the  possession,  is  of  no  effect  as  ngninst  sttecific 
facts  showing  he  is  not  in  possession.— Gowao 
T.  Bensel,  {man.)  54  M.  W.  984. 

Election. 

Of  defeases,  see  "Pleading,"  5. 

ELECTION  OF  BEMEDIES. 

Ftnr  destmotion  of  trees. 

Where  trees  are  wrongfully  destroyed* 
the  owner  may  sue  either  for  their  value  or  for 
the  injury  to  his  interest  in  the  real  estate.- 
Bailey  t.  Chicago.  M.  &  St.  P.  Ity.  C!o.,  (8.  D.) 
64  N.  W.  BOH:  Uhe  t.  Same.  Id.  001. 

EUBCmONS  AND  VOTEBS. 

Who  may  detarmine  qnostlona  velatlnK 

to  nominationB. 

1.  Neither  a  canvassing  hoard  nor  the  court 
in  a  mandamus  proceeding  can  inquire  into 
the  regnlarity  of  the  nomination  of  the  candi- 
dates, or  the  flufiiciency  of  their  certificates  of 
nominations.  Maxwell.  0.  J.,  dissenting,  so  far 
OH  it  applies  to  courts. — State  T.  Van  Uanm, 
(Neb.)  64  N.  W.  113. 
Balloto. 

3.  Votes  for  a  representative  in  the  legisla- 
ture will  not  be  rejected  because  the  numtier  of 
the  district  is  not  dcHi^mated  on  the  official  bal- 
lot in  counties  included  in  one  diHtrict  only.— 
State  V.  Van  Camp,  (Neb.)  54  N.  W.  113. 

8.  The  vote  of  a  connty  for  a  candidate  will 
not  be  rejected  for  the  reason  that  his  name 
was  writt«i  on  the  sample  and  official  ballots 
by  the  clerk  after  they  nad  been  printed  and 
were  ready  for  distribution.  Maxwell,  C.  J., 
dissenting.— State  t.  Van  Gamp,  (Neb.)  54  N. 

w.  iia 

 Distinguishing  marks. 

4.  Where,  by  the  returns  of  the  canvassing 
board,  a  candidate  is  shown  to  have  a  plurali- 
ty of  the  votes  cast  at  an  election,  and  the  bal- 
lots used  at  the  election  were  those  furnished 
bv  the  election  commissioners,  as  provided  by 
I*ub.  Acts  ISUl,  No.  liK),  (Australian  Ballot 
Act,)  such  canilidate  will  not  be  defeated  by 
the  fact  that  the  ballots  boFB  "distiuguisbing 
and  distinctive"  marks,  other  than  the  vignette 
|)riiviiie'l  by  section  lO  of  the  act;  ir  nitt  n|)- 
pearing  that  such  candidate  was  a  party  to  the 
plai-iug  of  such  marku  on  the  ballutn. — Liud- 
.Mii-oui  V.  Board  of  ('anvnKHcrs  of  Manistee 
County.  (Mich.)  54  N.  W.  :iSO. 

5.  Where  the  biillotB  ut<ed  at  an  election 
were  those  furnished  by  the  election  commis- 
fiiouers,  as  provided  by  Pub.  Acts  18U1,  No.  190, 
the  voters  of  such  ballots  will  not  l>e  dinfran- 
cliised  because  the  ballots  bore  "di»tinKniKhinR 
and  distinctive"  marks  other  tliau  the  vitmette 
provided  for  by  section  10  of  the  act.— lind- 
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Strom  T.  Board  of  CanvaBsers  of  Manititee 
County.  (Mich.)  64  N.  W.  2«). 

6.  Pnb.  Acta  IS!)!.  No.  190,  S  36,  (Acstra- 
lian  Ballot  Act,)  pro%-id«^  that,  is  the  caovaas 
of  the  TOtea  cast  at  an  electiou,  any  ballot  which 
shall  bear  any  distlnguiahinf;  mark  shall  be 
void,  and  shall  not  be  counted.   Held,  that  this 

{iroTisioD  applies  to  a  mark  made  upon  a  foal- 
ot  by  a  voter,  and  not  to  a  mark  printed  on  the 
ballot  by  the  bourd  of  coaimiBsioQers.  —  Ltnd- 
Ntrom  T.  Board  of  Cnnyn»tiers  of  Manistee 
County,  (Mich.)  54  N.  W.  280. 

Count,  return,  ftod  oaoTass  of  votes. 

7.  In  elections  for  repreaentatives  to  con- 
gress. How.  Ann.  St.  {  130,  providing  for  the 
manner  of  the  return  of  the  reHtilt  of  an  elec- 
tion by  the  inspectors  of  elev'tions,  is  snper- 
■eded  by  the  provisions  of  Laws  18U1.  Act  lUO, 
ivescribing  the  manner  of  return  by  sacb  In- 
spectoi-s.— Belknap  v.  Board  !>f  State  CanvasB- 
ers,  (Mich.)  54  N.  W.  tSWJ. 

8.  A  canvassing  board  has  no  authority  to 
go  behind  the  returns,  and  jn«iiiire  into  the  le- 

Elity  of  the  votea;  and  a  certificate  of  election 
itied  on  a  canvass  of  a  part  of  the  vote  of  a 
r^resentative  district  is  without  anthority  of 
law,  and  void.— State  v.  Van  Camp,  (Neb.)  54 
N.  W.  113. 

9.  Laws  1S!>1,  Act  19u,  relating  generally 
to  elections,  makes  no  provision  for  the  consoli- 
dation of  the  returns  from  two  or  more  pre- 
cincts in  a  township,  in  hn  election  for  repre- 
sentative to  congress.  Urid,  that  the  state 
board  of  canvassers,  in  canvassing  the  returns, 
could  not  raise  the  objection  that  the  returns 
from  two  nredn'-'ts  in  a  certain  township  were 
not  consolidated.— Belkiiip  v.  Board  of  State 
Canvassers,  (Mich.)  54  N.  W.  600. 

 Becount. 

10.  Under  Laws  18S7.  Act  No.  208.  provid- 
ing that  on  the  filing  with  the  board  of  can- 
vassers of  a  petition  by  one  aggrieved  by  the 
count  of  votes  made  by  the  inspectors  of  elec- 
tion, and  his  complying  with  certain  other  requi- 
sites, the  board  shall  have  power  to  cause  the 
ballot  boxes  to  be  brought  before  them,  and  to 
appoint  a  committee,  as  therein  provided,  who 
shall  open  the  ballot  boxes,  niio  make  a  re- 
count thereof  as  to  such  candidates,  the  pur- 
pose for  which  the  board  shall  have  power  ta 
cause  the  boxes  to  be  brought  before  them  is 
not  to  ascertain  whether  a  recount  shall  be 
made*  but  whether  there  was  fraud  or  mistake 
in  the  original  count.— May  t.  Board  of  Can> 
vassers  of  Wayne  County,  (Mich.)  54  N.  W. 
377. 

11.  A  failure  to  have  the  boxes  brought  be- 
fore the  board  for  a  preliminary  inspection 
would  not  render  a  recount  made  by  the  com- 
mittee invalid,  in  the  absence  of  any  suggestion 
to  the  board  that  the  boxes  had  been  tampered 
with  prior  to  the  opening  thereof,  and  the  re- 
count of  the  votes, — May  v.  Board  of  Canvass- 
ers of  Wayne  County,  (Mich.)  M  N.  W.  37T. 

12.  A  resolution  passed  by  the  board  author- 
izing the  committee  to  open  all  the  ballot  boxes 
containing  votes  for  the  contested  office  must  be 
construed  as  relating  to  the  ballot  boxes  in  the 
precincts  in  which  the  petition  asks  a  recount, 
and  the  fact  that  the  petitioner  proceeds  with 
the  recount  under  such  resolution  does  not  estop 
him  from  denying  the  authority  of  the  board  to 
recount  the  votes  cast  in  a  precinct  not  included 
in  his  petition,— May  v.  Boanl  of  Canvassers  of 
Wayne  County.  (Mich.)  54  N.  W.  377. 

IB.  In  making  a  recount  the  board  has  no 
authority  to  throw  out  the  vote  of  a  ward  or 
precinct  on  the  frround  of  fraud  committed  at 
the  election ;  their  power  being  ministerial,  and 
not  judicial.— May  v.  Board  of  Canvassers  of 
Wayne  Count.v^  (Mich.)  54  N.  W.  377. 

14.  The  action  of  a  board  of  caiivaraerR  lie- 
ing  unauthoriKod  and  void  as  far  as  it  rclnt(>s 
to  the  recanvBH*  of  a  orecinct  not  inrliidcl  in  a 
petition  for  recount,  the  result  thereof  will  not 
affect  petitiotier'a  right  to  further  procemliiigs, 
by  reason  of  errors  of  the  board  in  throwing 


out  votes  in  the  precincts  in  which  a  recount 
was  asked.— Mar  v.  Board  of  Canvassers  of 
Wayne  County,  (Mich.)  54  N.  W.  377. 
—  Congress  onal  election. 

l.-i.  Acts  1887.  No.  208,  (3  How.  St.  S  234a.) 
which  provides  that  any  candidate  voted  for  at 
any  election,  (.•ouceiviug  himself  aggrieved  by  the 
action  of  inspectors  of  election  in  canvassing 
the  votes  cast,  may  file  his  petition  and  ask  tor 
a  correction,  does  not  apply  to  a  candidate  ior 
congress,  as  the  house  of  representatives  is 
the  judge  of  the  election  of  Its  members. — ^Bel- 
knap V.  Board  of  Canvassm  of  Ionia  County, 
(Mich.)  54  N.  W.  376. 

 Without  authority. 

16.  Where  county  canvassers  have  errone- 
ously acted  upon  a  recount  of  the  votes  cast  in 
a  congressional  election,  and  have  issued  a  cer- 
tificate in  accordance  therewith,  the  candidate 
who  is  injured  by  such  procee<ling  will  not  be 
left  to  his  remedy  by  contest  in  the  house  of 
representatives,  but  may  have  mandamus  to 
compel  a  canvass  of  the  votes  as  originally  re- 
turned.—  Belknap  v.  Board  of  Canvassers  of 
Ionia  County,  (Mich.)  54  N.  W.  376. 

17.  Under  Acts  1887,  No.  208,  (3  How.  St.  1 
234a,)  which  provides  that  any  candidate  voted 
for  at  any  election,  conceiving  himself  aggrieved 
by  the  action  of  inspectors  of  election  in  can* 
TOBsing  the  votes  coit,  may  file  his  petition  snd 
ask  for  a  correction,  where  county  ranvafwera 
have  acted,  without  authority,  upon  a  recount 
and  have  issued  a  <'ertifi<*ate  in  a^-corilance 
therewith,  and  a  portion  of  the  board  of  can- 
vassers in  their  answer  denied  the  allega- 
tiona  of  unfaimess  and  partiaUtr  in  the  re- 
count contained  in  the  relator's  petition,  and 
the  remt  ining  portion  admitted  them,  the  court 
will  compel  by  mandamus  the  isHuance  of  a  cer- 
tificate of  election  to  the  person  originally  de- 
clared elected.  Maynanl  v.  Board  of  Canvasn- 
ers.  47  N.  W.  756,  84  Mich.  228,  distinguished. 
—Belknap  v.  Board  of  CanvaBsen  m  Ionia 
County,  (Mich.)  54  N.  W.  876. 

Mandamus  to  compel  oanTsn  of  o4r- 

tain  returns. 

IS.  Where,  upon  the  returns  to  the  state 
board  of  canvassers,  as  then  constituted,  a  eer> 
tificate  of  election  was  issued  to  relator's  oppo- 
nent, and  a  mandamus  has  been  awarded 
directing  the  board  of  canvassers  of  a  certain 
county  to  recanvass  the  votes  of  such  county, 
and  the  result  of  the  recanrass  has  been  report- 
ed to  the  secretary  of  state,  mandamus  will  lie 
to  compel  the  state  board,  its  pNsonnel  havinip 
been  changed,  to  canvass  the  returns  as  they 
appear  from  the  recanf  ass  by  the  county  lK>ard, 
as  such  returns  will  be  cousldered  as  not  re- 
ceived until  the  newly-constituted  state  board 
had  entered  upon  its  -iuties.— Belknap  v.  Board 
of  State  Canvassers,  (Slicb.l  .T4  N.  \V.  (SMi. 

10.  Acte  1887,  No.  208,  (3  How.  St.  |  234a,> 
provides  that  any  candidate  voted  for  at  any 
election,  who  concaves  himself  aggrieved  in  the 
canvass  of  the  votes  cast,  may  file  his  petition 
for  a  correction  with  the  board  of  couuty  can- 
Tassers.  1  How.  St.  fi  218,  makes  it  the  duty 
of  the  county  clerk  (tf  eadi  county  to  eertl^ 
to  the  state  treasum  the  number  of  votes  cast 
for  circuit  judge.  Section  249  requires  the 
board  of  state  canvassers  to  proceed  to  the  can- 
vass and  determination  of  the  Section  of  cir- 
cuit j}udge.  Held,  that  whn«  a  cnmlidate  for 
circuit  judge  presented  a  petition  for  a  recount, 
and  the  board  of  canvaaeers  proceeded  to  open 
the  ballot  boxes  and  recount  the  votes  cAst  in 
certain  districts,  an  opposing  candidate  may,  by 
mandamus,  compel  such  Iward  to  canvass  the 
returns  as  filed  in  the  office  of  the  county 
c-Ierk.  and  to  make  return  thereof  to  the  state 
treasurer. —Vance  v.  Board  of  Canvassers  ol 
St.  Clair  County,  (Mich.)  54  N.  W.  lO&i. 

SUeotrio  RailroadB. 

See  "Horse  and  Street  Railroads. " 
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Eridenoe. 

Defendant  was  indicted  for  embeEilmg, 
as  acent,  notei  and  mouer  belonging  to  a 
macbtnery  oomiMny,  recpived  by  him  on  sates 
of  tb«r  macfainny.  Defendant's  contract 
with  the  companr  was  on  a  printed  form, 
signed  by  the  parties,  and  provided  that  de- 
fendant should  remit  to  the  company  the  uro- 
ceeds  from  sales  on  rereipt  of  the  money*  less 
a  certain  discount,  and  indorse  and  gnarmnty 
notee  taken,  and  turn  them  orer  to  the 
company  on  a  named  future  date.  Attached 
to  the  iirlnted  contract  was  a  typewritten 
agreement,  signed  and  dated  at  the  same  time 
as  the  other,  wherein  the  company,  "at  time 
of  settlemeut,"  agreed  to  at^ept,  without  de- 
fendant's guaranty,  notes  takun  for  machinery, 
under  certain  circaiustancea.  The  prosecution 
put  tiie  contracts  in  evidence,  and  offered  testi- 
uiouy  of  sales  mada  by  defendant.  He  ob- 
jected, because  it  appeared  from  the  contracts 
that  he  had  a  ripht  to  use  the  money  received 
from  sales.  Hdd,  that  the  objection  was 
properly  sustained,  as  the  evidence  offer «1 
was  not  Inconsistent  with  the  construction 
given  by  defendant  to  the  contracts,  which  was 
a  reasonable  construction:  and.  if  in  good  faith 
he  used  the  proceeds  from  sales,  intending  to 
settle  for  the  machinery  under  the  provisions 
of  the  typewritten  agreement,  there  would  be 
DO  such  intent  to  embesale  as  is  necessary 
nnder  Oode.  I  3900.— State  v.  WalUck,  (Towa.) 
M  N.  \V.  246. 

EMINENT  POMAUr. 

Constlttitionalty  of  acts. 

1.  Statutes  authorising  coDdemnatlcai  pro- 
ceedings are  not  void  becanse  no  appeal  is  al- 
lowable from  the  jadgmeiit.  it  being  review- 
able onlT  on  certiorari. — State  v.  City  of  Osh- 
kosh,  (Wis.)  54  N.  W.  1095. 

2.  Laws  1801,  c  59,  subc.  20.  ^  6.  author- 
izes '  an  interested  landowner,  within  20  days 
after  personal  service,  to  serve  an  answer, 
and  provides  for  tliree  days'  notice  to  him  of 
trial,  and  that,  on  expiration  of  the  time  for 
answering,  the  city  attorney  may,  "without 
notice  to  parties  who  have  not  answered, 
call  up  said  matter  for  a  hearing,"  and  the 
rircoit  court  shall  call  a  jury  to  determine 
whether  the  land  should  be  condemned.  Hdd 
that  relator,  who  was  personally  served  with 
a  notice  of  the  presentation  of  tne  petition  for 
condemnation  requiring  her  to  answer  the 
same,  was  not  deprived  of  her  property  with- 
out due  process  of  law,  though,  as  she  did 
not  ansT^er,  the  three-days  notice  of  trial  was 
not  given  h«.— State  v.  City  of  Oshkosh, 
(Wis.)  54  N.  W.  1095. 

Service  on  noDreeldent  owner. 

8.  The  words  '*nonre«ident  owner"  In  Comp. 
St.  c.  10,  S  100,  providing  for  service  by  publica- 
tion on  such  owner  in  condemnation  proceed- 
ings for  right  of  way  for  a  railroad,  mean  a 
nonresident  of  the  state,  and  not  of  the  land 
affected,  or  of  the  county  where  it  is  situated. 
—Pacific  Ry.  Co.  v.  Perkins,  (Neb.)  04  N.  W. 
845. 

Sufficlenoy  of  notice. 

4.  Iaws  1801,  c.  59,  subc.  20,  S  6,  provides 
that,  when  land  in  the  city  of  Oshkosh  is  to 
be  condemned,  the  city  attorney  shall  file  with 
the  petition  a  sworn  list  of  the  niiuies  and  resi- 
dences of  the  persons  owning  the  lands  to  be 
taken,  with  copies  annexed  of  the  proceedings 
as  to  the  proposed  condemnation,  and  prepare 
a  notice,  subBtantially  in  the  form  therein 
given,  that  the  filing  of  the  petition  shall  be 
deemed  the  oommeucemeut  of  the  suit,  and 
that  the  notice  may  be  served  on  the  owners  of 
land  to  be  condemned  as  a  summous  in  a  civil 
action.  BeUl,  that  where  a  notice  addressed 
"To  whom  It  may  couL-em"  was  served  per- 


sonally on  relator,  the  title  to  whtrh  notice 
showed  the  nature  of  the  proceeding,  and  which 
referred  to  the  i>etition  on  file,  and  retjuired  all 
persons  interested  in  the  matter  to  answer 
the  petition  within  the  time  si>ecified,  and  the 
);>etitlon  on  file  showed  that  relator  was  one 
of  the  persons  interested,  and  that  a  strip  of 
her  land  was  sought  to  be  condemned,  and 
called  for  a  jury  to  determine  the  feasibility 
of  opening  the  alley  for  which  the  land  was 
to  be  condemned,  the  relator  was  duly  notified 
of  the  contents  of  the  petition  and  the  papers 
annexed  thereto,  and  the  proc-cedingK  there- 
upon  suthorlxed.—State  t.  City  of  Oshkosh, 
(Wis.)  54  N.  W,  1095. 

SulDolenoy  of  petition. 

5.  A  petition,  in  condemnation  proceedings 
by  a  water  company  for  a  right  of  way  through 
certain  lauds,  alleging  an  intention  of  the  com- 
pany to  convey  water  for  drinking  and  sani- 
tary purposes  to  the  inliabitants  of  Milwunki« 
by  a  pipe  line  extending  from  its  springs  "to 
the  limits  of  the  city."  is  demurrable  where  it 
does  not  show  that  tne  company  has  th<;  right 
to  so  supply  the  city  or  its  inhabitants,  since 
the  ri^tit  of  the  company  to  condemn  is  de- 
pendent on  such  public  use. — Wisconsin  Water 
Go.  T.  WInans.  (Wis.)  54  N.  W.  1003. 

0.  Where  a  street-railway  company  wishes 
to  condemn  the  franchise  of  a  plank-rnad  com- 
pany, and  presents  its  petition  for  the  appoint- 
ment of  couimissioners,  which  petition  states 
that  the  company  needs  a  strip  of  land  not  ex- 
ceeding 10  feet  Twe,  except  at  switches,— which 
are  not  located, — and  that  the  strio  is  to  be 
somewhere  between  the  existing  roadbed  and 
existing  and  prospective  sidewalks,  and  does  not 
state  which  Kiric  of  ti>e  existiiiK  rondlM>d  is  de- 
sired, nor  where  thi'  strip  is  to  Iteifin  or  end,  the 
description  is  insufilclent. — Detroit,  S.  &  D.  Ry. 
Co.  v.  Gartner,  (Mich.)  54  N.  W.  94«. 

Board  of  assessment. 

7.  A  city  charter  prescribes  that  the  tri- 
bunal for  the  assessment  of  damages  shall 
consist  of  the  board  of  public  works,  composed 
of  the  city  comptroller  and  two  commissioners, 
who  are  to  be  appointed  by  the  mayor,  and 
confirmed  1^  the  common  council,  and  that 
each  member  of  the  board  shall,  before  enter- 
ing on  the  duties  of  bis  office,  take  and  sub- 
scribe to  the  oath  provided  for  by  the  consti- 
tution, Beld,  the  board  is  a  fair  and  Impar- 
tial tribunal  for  the  asseBsmmt  of  damages.— 
State  T.  City  of  Oshkosh,  (Wis.)  64  N.  W. 
10©5. 

Notioe  of  assoBsmenr. 

S.  A  city  charter  provides  that  on  the  as- 
Kessment  being  comiiletetl  by  the  board  of  pub- 
lic works  they  shall  report  it  open  for  review 
in  their  office,  and  so  continue  for  20  days, 
and  announce  that  on  a  day  named  they  will 
hear  objections,  and  correct  the  asxeRsmeiit 
as  mry  be  just;  and  that  thereupon  a  final  as- 
sessment shall  be  made  and  filed  with  the  dty 
clerk;  and  that  any  party  aggrieved  may  ap- 
peal within  the  time  and  in  the  manner  pre- 
scribed. Held,  that  proper  notice  of  the  as- 
sessments, and  opportunity  for  hearing  and 
taking  evidence  thereon,  are  riven.— State  T. 
City  of  Oshkosh,  (Wis.)  54  N.  W.  1095. 

Measure  of  damages. 

1i.  On  condemnation  of  land  for  a  railroad, 
it  is  not  error  to  admit  evidence  tending  to 

grove  that  the  property  in  question  is  suscepti- 
le  of  subdivision  iuto  smaller  lots,  by  reason 
of  which  it  is  more  valuable,  and  that,  in  con- 
seqnen  >e  of  the  construction  of  the  railroad 
track,  such  snbdivislon  will  be  impossible. — 
Omaha  Southo-n  Ry.  Co.  v,  Beeson,  (Neb.)  54 
N.  W.  557. 

10.  In  assessing  damages  for  the  appropri- 
ation of  land  for  a  railroad  right  of  way,  proof 
of  annoyance  by  smoke  and  lathes  from  passing 
trains  is  admissible,  where  the  railroid  track 
is  constructed  near  the  dwelling  of  the  property 
owner,  not  as  an  Independent  element  of  dam- 
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use,  but  &B  evidence  tentUnfr  to  prove  the  ralne 
of  the  propertT'  after  the  coustrnction  of  tbtt 
track.  —  (.>maha  Boathon  Ky-  Go.  v.  Beeem, 

(Neb.)  54  N.  W.  657. 

Interest  on  award  —  Allowaaoe  after 
payment  of  award  and  costs. 
11.  Where,  tn  eondemnaMon  proceedioes. 
after  an  affirmance  of  the  award  on  appeal 
to  the  supreme  court,  the  owuer  receives 
from  the  so'-riff  the  amount  awanled,  and  the 
railroad  compauy  pays  the  costs  in  the  oa«e, 
a  aubaequMit  application  In  the  trial  court,  by 
the  owner,  to  have  the  case  redocketed,  and 
an  allowance  of  interest  made  on  the  award, 
18  properly  denied. — Jamison  V.  BtirlbtgUtn  A 
W.  Ity.  Co.,  (lowa.)  54  N.  W.  242. 

EQXJIT7. 

Bee,  also,  "Prauclulent  Conveyanoes : **  "Injuoo- 
tjoD;"''Hortgaffes;"  "Partnership;"  **QuleUnK 
Title;  "Receivers-,"  *'Specifla  Perf ormanoe ; " 
"Trust*;"  "Waste." 

Beformation  of  oontraots. 

1.  A  written  contract  will  not  be  reformed 
on  the  ground  of  fraud  or  mistake,  where  the 
evidence  to  establish  such  facts  ia  contlictinR.— 
Dea  Moines  County  Atrricultural  Soc.  v.  Tub- 
liesius.  (Iowa,)  54  K.  W.  G8. 

3.  Where,  in  an  action  to  reform  a  written 
contract  1^  including  in  it  an  allwed  contem- 
poraneous  oral  agreement,  the  petltioo  does  not 
aver  any  fraud,  accident,  or  mistake  by  which 
plaintiff  was  induced  to  enter  into  such  con- 
tract, a  demurrer  that  the  petiticm  did  not 
state  a  sufficient  canse  of  action  waa  properly 
Kustained.— -Brintnall  t.  Brigga.  (lowaO  n  N. 
W.  531. 

.H.  The  mortirairpe  of  a  building  a.'tsiKned  the 
mortgage  to  plaintiff,  and  afterwards  they  to> 
Kcther  applied  to  an  agent  for  insurance  of  the 
nt'^rtgage  interest,  atfiting  that  the  aasignment 
waM  made  for  convenience  of  foreclosnre  only, 
and  that  the  original  mortgagee  waa  the  sole 
owner  of  the  mortgage,  to  whom  the  agent  nc- 
.  cordingly  made  the  loss  payable.  Held  that, 
the  agent  having  drawn  the  policy  according 
to  the  directions  given  him.  plnintifT  eonid  not 
have  it  reformed  by  Inserting  her  name,  aa  tn 
fact  the  owner  of  the  mor^ge.— Moeiler  t. 
Am**ri<">n  P'rc  Ins.  Co.  of  Fhiladelphia,  (Minn.) 
54  N.  W.  189. 

4.  If  an  action  can  be  brought  against  the 
beneficiaries  under  an  aasignment  for  the  ben- 
efit of  creditors  to  reform  the  deed  on  the 
ground  of  mutuality  of  mistake,  so  as  to  cou- 
form  to  the  iutention  of  the  immediate  par- 
ties, the  reformation  cannot  be  made  if  the 
beneficiaries  have  lost  valuable  rightti,  and 
will  not  be  placed  in  statu  quo. — Cottrell  v. 
Citizens'  Sav.  Bank,  (Minn.)  $4  N.  W.  1111. 

5.  In  an  action  to  reform  a  written  lease  for 
certain  land,  where  the  rent  was  to  be  paid  in 
corn,  it  was  claimed  that  by  mutual  miatake  au 
agreement  had  been  omitted  that  the  corn  was 
to  be  measured  in  the  crib  at  4,000  cubic  inches 
to  the  l>usliel.  It  appeared  that  a  prior  lease 
had  been  made  by  the  parties  where  the  com 
wnn  so  measured.  There  were  admissions  by 
the  les»!or  that  the  amount  of  com  waa  to  be 
found  as  under  the  prior  lease,  and  there  was 
evidence  that  delivery  was  made  where  there 
were  no  means  of  weighing  the  corn,  and.  when 
it  was  in  the  crib,  the  lessor  had  it  measured. 
Hfld,  tliat  the  evidence  was  sufficient  that  there 
was  a  mutual  miatake  in  omitting  from  the 
leaae  an  agreement  that  the  com  should  be 
measured.— Ueid  v.  Cook,  (Iowa,)  54  N.  W.  353. 

Besciaaion  and  cancellation   of  con- 
tracts. 

6.  In  a  suit  by  parents  to  cancel  a  deed  of 
their  farm  to  a  son  on  the  ground  of  fraud  In 
procuring  the  .same,  <vant  of  cnjiacity  on  the 
IMUt  of  the  father,  ignorance  of  its  purport  on 


the  part  of  the  mother,  and  failure  of  the  son 
to  perform  the  conditions,  it  appeared  that  the 
consideration,  though  not  exprmsed  in  the  deed, 
waa  that  the  aaa  should  lire  wltb  and  sui^rt 
complainants  during  life;  that  comidalnants' 
other  children  had  received  thedr  share  of  the 
property,  and  it  was  generally  understood  that 
this  son  should  have  the  farm;  that  the  father, 
though  sick,  was  possessed  of  bis  mental  facul- 
ties: that  for  two  years  after  making  the  deed, 
with  full  knowledge  of  the  son's  claim,  no  ef- 
fort was  made  to  cancel  it;  that  then,  because 
of  the  son's  habits,  a  bill  waa  filed  to  set  it 
aside,  but  on  promises  of  r^orm  that  suit  was 
discontinued;  that  aftowarda  auother  Inll  was 
tiled  for  the  same  reaaon,  hut  wu  also  dlaron- 
tinned;  ^at  the  parties  then  lived  together  on 
the  farm  until  the  son's  death,  and  aftarwardn 
with  his  wife,  nntil  dispo^MSsed  by  com^ain- 
ants'  other  children  as  the  son's  deviseeK. 
lieid,  that  the  deed  could  not  be  caneelM,  but 
compiaiuants  were  entitled  to  their  life  estate 
in  the  premises. — ^Buckley  t.  Redmond,  (Mich.) 
54  N.  W.  771. 

7.  The  fact  that  witness'  aged  fether  some- 
times addressed  lier  by  the  name  of  another 
child;  that  on  three  occaalons  he  lost  his  way 
in  the  city;  that  he  aometlmes  cried,  seemed 
low-Hpirited,  and  sat  all  day  without  talking  ex- 
cept some  one  spoke  to  him.  when  he  answered 
intelligently.— is  not  sufficient  evidence  of  men- 
tal unsoundness  to  support  witness'  oixninn 
that  her  father  waa  locomp^ent  to  execute  a 
deed.— Lynch  t.  Donu,  <Mtch.)  54  N.  W.  8R2. 

9.  In  a  suit  by  several  (jiildr«i  of  a  family 
against  other  children  to  set  aside  a  deed  by 
their  parents  to  defendants  on  the  ground  of 
undue  influence  and  of  incompetency,  where  the 
property  conveyed  waa  no  more  than  a  reason- 
able compensation  to  defendants  for  their  serr- 
ices  and  care  rendered,  the  burden  of  proof  is 
on  pittlntlfh. — I^ynch  t.  Dorau,  (Hlch.)  64  N. 
W.  882. 

d.  In  an  action  to  set  atSde  certain  deeds  to 
complainant's  children  on  the  ground  of  fraud, 
complainant  te<itified  that  he  had  been  urged  tn 
execute  the  deeds  because  of  suits  then  pending 
agaiust  him  by  a  third  person,  and  that  the  im- 
derstanding  was,  and  he  was  so  informed  by  his 
attorney  In  those  suits,  that  the  deeds  were  to 
be  returned  If  no  judgment  was  obtained  against 
hhn.  He  did  not  hear  the  deeds  read,  berausfr 
he  was  somewhat  deaf,  and  did  not  think  it 
worth  while.  Opposed  to  this  was  the  testt- 
mony  of  two  of  the  children,  the  attorney,  and 
another  witness,  to  the  effect  that  complainant 
had  said  he  had  been  intending  to  make  sut^  a 
disposition  of  his  property-  for  some  time,  and 
to  the  effect,  also,  that  the  deeds  had  been  pre- 
pared and  delivered  under  complainanfa  direo< 
lions.  Hrld  not  to  show  fraud. — Nichols  v. 
Nichols.  (Mich.)  54  N.  W.  2J»2. 

10.  The  facts  that  the  deeds  were  formally 
delivered,  several  on  the  day  of  their  execnUoo. 
and  the  others  at  a  later  day;  that  complainant 
was  at  pains  to  figure  out  the  proportioBa  in 
which  he  desired  the  property  to  go  to  each  ot 
his  children;  that  he  had  been  told  the  disposi- 
tion so  made  would  be  final;  and  that  he  had 
before  expressed  an  intentim  to  make  the  same 
disposition,— show  that  the  deeds  were  intended 
to  liave  present  effect. — Nichols  v.  NichoU, 
(Mich.)  r)4  N.  W.  2J»2. 

11.  Where,  in  an  action  to  recover  the  value 
of  coupons,  the  complaint  alleges  ownership  of 
the  coupons,  but  not  of  the  bonds  to  irtiich  they 
were  attached,  an  answer  setting  up,  by  way  of 
counterclaim,  that  plaintiff  owned  the  himds: 
that  the  beads  were  void ;  that  plaintiff  sought 
to  dispose  of  them  to  innocent  purchasers. — 
and  praying  for  a  cancellation  of  the  Ixtuds. 
states  an  equitable  cause  of  action.— Scott  v. 
Town  of  Menasha,  (Wla.)  54  N.  W.  263. 

13.  A.  deed  will  not  be  set  natde  as  a  forgery 
when  Beveral  experts,  after  comparing  the  sig- 
nnture  to  the  deed  with  a  signature  of  the 
grantor,  admitted  to  be  genuine,  pronounce  the 
former  gwuine,  when  the  entificate  of  the 
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notftiT  before  whom  the  deed  wm  meknowledKed 
la  before  the  eonrt.  and  wbem  the  oonrt,  aft- 
er eumlBiDg  both  eiawtoTee  under  a  micro- 
■cope,  ii  unable  to  detect  the  feKety.— Bar- 
kerr.  Arery,  (Neb.)  M  N.  W.  fi». 

—  False  repreaentations. 

l&  Where  a  deed  i>  adutowfedsed  in  doe 

form  before  a  proper  e&etr,  it  can  be  im- 
pefiched  onl7  bj  clear,  oonTineinc,  and  natla' 
factory  proof  that  tbe  certifteate  ia  falae  and 
frandolent.— Baiter  t.  Averr.  (Neb.)  54  N.  W. 
»8ft. 

14.  A  TeetliH*  may  maintain  an  aotioB  asainBt 
hie  Trader  to  TmdM  thm  mlm  for  Imidnlent 
rvprcitfiitatioiui  that  he  (the  vendor)  had  a  xooil 
title  to  the  land  aold.— Tretheway  t.  Hulett, 
(Minn.)  54  N.  W.  486. 

1&  In  an  action  to  set  aride  a  deed,  ^aln- 
tUf  daimed  it  had  been  delivered  to  defendants 
for  ezaminatlon  only.  Hdi,  that  conrersaticMis 
between  plaintiff  and  the  examiner  (rf  the  title 
and  his  attorney,  to  the  effect  that  he  was 
about  to  make  a  trade  with  defendants,  and 
wanted  to  lee  if  the  title  was  perfect,  had  on 
the  same  day  the  deed  and  abstract  were  de- 
ItTered,  were  admissible  «■  part  of  the  res 
gestaek  Sterene  t.  GasteL  20  N.  W.  828,  68 
Mich.  llSl  ftdlowed.— Chick  T.  Sfason,  (Mich.) 
64  N.  W.  890. 

 Mental  inoapaoity. 

iti.  In  an  action  to  caned  a  note  and  mort- 
gage Ml  the  KTovad  f>f  mental  incapacity  of  the 
mortxagor,  there  waa  evidence  tut  six  years 
prior  to  ezeeuting  sock  InttrameDta  the  mort- 
gagor had  a  stroBe  oi  par«lysla»  and  an  attack 
every  year  tho^after;  that  he  gradually  failed, 
and  four  years  afterwards  was  voy  modi  af- 
fected, forgot  BTerything,  and  acted  like  a  ehild: 
that  three  months  before  ^gning  the  note  and 
mortgage  he  had  his  severest  attack,  and  be- 
came helpleas  in  body  and  mind,  so  that  he 
knew  nothing;  that  he  could  not  talk,  and  had 
to  be  cared  for  as  a  child  in  every  way;  ttiat 
he  ima^ned  himaelf  two  men,  and  wanted  to 
bury  one,  ordered  a  grave  dng.  and  his  eon 
•ent  for  to  attend  the  nneral;  and  that  he  did 
not  know  his  mni  nanet  or  that  of  his  sou. 
HilH.  that  the  maker  was  Incompetent  to  exe- 
cnte  the  note  and  mortg^n. — Brothers  T.  Bank 
of  Kaukanna,  (Wis.)  64  N.  W.  786. 

17.  I>eeeased,  ^rtiile  side  at  her  brother's 
lionse,  discharged  a  nnrtgage  against  him  for 
a  large  sum,  consUtntlng  her  entire  estate,  and 
died  about  12  hours  thereafter.  The  discharge 
was  wgned  late  at  night,  Ul  the  presence  of 
the  brother's  attorney,  who  was  scot  for  and 
prepared  lb  At  7  o'clock  the  same  evening  the 
doctor  fomid  deceased  in  a  comatose  cooditlou, 
so  that  it  was  difficult  to  arouse  her,  and  the 
Mzt  wwnliVt  at  6  o'do^,  he  fonnd  her  much 
woiw.  Anooiw  hiother  of  deceased  called  the 
same  ev^ng,  and  offered  to  star  daring  the 
ni^t,  and  was  informed  ttiat  his  services  were 
not  needed.  The  Physician  waa  not  advised  of 
tbe  cwitemplated  alschaige,  thongh  ^e  benefi- 
ciary alleged  that  deceased  had  ^pressed  a  de- 
sire to  make  It  the  day  before.  The  testimony 
of  the  lawyer  and  thot<e  who  were  present  at 
the  signing  waa  in  conflict  with  that  ot  the  phy- 
sician as  to  deceased's  condition.  Deceased  I 
mother,  to  whom  she  waa  devotedly  attached, 
and  who  was  without  means  of  support,  was 
lying  sick  at  the  time,  aod  no  part  Of  de- 
ceased's estate  was  left  to  her.  HeU*  tbat  tiie 
facts  Hhowed  incapacity  aod  nndue  Inflneuce.— 
Worthington  v.  Major.  (Mich.)  54  N.  W.  SOS. 

Acooiintlng. 

18.  Where  defendant,  a  bartender,  ia  re- 
qoired  to  keep  an  accorate  aecoont  of  all 
money  received,  and  pay  it  over  to  plaintiff, 
his  employer,  he  occupies  a  fldadary  relation; 
and  when  he  has  been  guilty  of  a  breach  of 
trust,  in  appropriating  fundw  to  his  own  use, 
plaintiff  may  proceed  in  equity  for  an  aeconnt- 
Ci^WarreD  v.  Uoibnx>k,  (Mich.)  64  N.  W. 
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19.  The  fact  Aat  the  acts  eonvlidncd  of 
impnte  to  defendant  the  conunisaion  Ml  a  crim- 
inal offense,  and  that,  if  be  war*  ooiiq;iellsd  to 
render  an  accoonting,  evidence  mi^t  be  pro- 

iliicetl  forming  a  basis  for  criminal  accusation, 
does  not  east  aa  eqnity  ooart  of  jurisdiction; 
for,  thooA  be  cannot  he  oompdled  to  give  any 
evidence  tending  to  criminate  himself,  that 
does  not  prevent  the  trial  of  the  issues  under 
the  rules  of  evidence  in  civil  actions. — Warren 
V.  Holbrook.  (Mich.)  64  N.  W.  712. 

ao.  Com^ainant,  who  snqpeeted  defendant. 
Ills  bartender,  of  embessUng  money,  caused 
some  marked  money  to  be  paid  to  lilm.  On  his 
arrest  the  money  was  found  in  Us  nodket.  At 
tbe  same  time  n,084.82  was  fouadTln  defend- 
ant's house.  Aside  from  this  money,  his  in- 
solvency was  admitted.  His  wages  were  $30 
a  month.  None  of  tbe  money  found  in  his 
house  was  identified  as  received  trom  the  sa- 
loon. There  was  also  p^f  that  other  small 
snms  were  taken,  and  that  tbe  cash  register 
did  not  always  ring  when  he  received  money. 
After  defendant  1^  complainant  his  receipts 
in  the  saloon  for  10  months  were  92,671.40 
greater  than  during  a  similar  period  when 
defendant  was  Uuie.  wfaUo  the  volame  of 
bxtalneas  appeared  about  tho  There  was, 

<Hi  the  other  hand,  aTldenee  that  other  pe^ 
sons  had  charge  of  the  saloon  wliile  do- 
fendant  was  at  his  meals;  that  at  times  he 
tiad  an  assistant:  that  sometimes  complain- 
ant took  money  from  the  drawer  without  de- 
ponting  slips  taerefor;  that  oemplalnant  gam- 
bled; that,  after  defendant  left,  the  ealnon 
was  kept  open  Sundays,  and  after  hours;  tliat 
no  charge  had  ever  before  been  made  against 
defsadant;  that  be  possessed  no  bad  habits; 
that  he  was  eoooomtcal;  and  his  housekeeper, 
who  waa  In  his  empl<nr  before  he  worked  for 
oomiriainant,  testiflee  tnat  he  had  money  when 
die  entered  his  employment.  IMendant  made 
no  erdanation  of  Ids  possesdon  of  the  money, 
and  did  not  offer  to  show  what  portion  of  that 
fonnd,  if  any,  was  not  taken  from  complainant. 
SM,  that  a  decree  against  defendant  for  the 
amount  of  the  money  fonnd  in  his  possession 
was  Justified.— Warren  v.  Holbrook,  uUch.)  54 
N.  W.  712.  '  > 

Xtaohes. 

21.  Where  a  purchaser  of  land  relied  on 
defendant's  representations  as  to  tbe  quantity 
of  timber  thereon,  the  fact  that  he  did  not 
learn  of  the  shortage  for  a  rear  did  not  consti- 
tute laches.— Chase  v.  Boughton,  (Mich.)  54  N. 
W.  44. 

Pleading— HnltifarlouBneaa. 

S&  A  bill  to  foreclose  four  distinet  mort- 
gages of  differmt  dates,  all  of  whidi  were 
given  by  the  same  person,  and  are  owned  by 
complainaut,  though  they  contain  different  ex- 
ceptions In  favor  of  a  number  of  different  per- 
sons, lessees  and  grantees,  all  of  whom  are 
made  defendants,  together  with  others  claiming 
interests  in  the  land,  personal  judgment  being 
asked  only  against  the  mortgagor,  is  not  multi- 
farious.—Torrent  T.  Hamilton,  (Mich.)  54  N. 
W.  634. 

88.  Bven  If  Boch  a  bill  is  mnltlfaripus,  die 
mortgagor  cannot  demur  on  that  ground,  since 
there  ia  no  misjoinder  of  claims  as  against 
him,  and  the  rule  that,  for  a  misjoluder  of  de- 
fendants, those  only  can  demur  who  are  im-: 
properly  Joined,  applies  with  equal  force  to  a 
mi8]uinder  of  matters. — Torrent  v.  Hamilton, 
(Mich.)  54  N.  W.  634.  • 

Oompelling  oomplainant  to  do  equity 
after  dismissal  of  bill. 

M.  Plaintiff  filed  a  petition  to  remove  a 
doud  from  bis  title,  caused  by  an  outstanding 
contract  for  the  sale  of  tbe  land,  and  also  to  re- 
move a  cloud  caused  by  a  mortgage,  which  it 
was  alleged  was  barred  by  tbe  statute  of  limi- 
tations. Held  ttiat,  to  entitle  him  to  affirmative 
relief,  he  must  do  equity  by  paying  the  amount 
doe  on  the  mortgage;  bnt,  as  tbe  court  bad  dis- 
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missed  his  {petition  for  want  of  Mitiity,  he 
would  not  be  required  to  pay  amonnt  due 
OD  the  barred  mortgage.— Merriam  t.  Goodlettt 
(Neb.)  54  N.  W.  886. 

EBBOBf'WBIT  OF. 

Bee,  also,  "Appeal."  "Certiorari:"  "Exceptions, 
BUI  o«i"  "Mew  Trial." 

When  lies. 

1.  The  supreme  coart  will  not  review  the 
proceedings  of  the  district  court  by  petition  in 
error  unless  a  motion  for  a  new  trial  wan 
made  in  the  trial  court,  and  a  ruling  obtained 
tbm<m.-Jonea  t.  S^e*.  (Neb.)  »  N.  W. 
Soo. 

 To  reriew  contempt  proceedings. 

S.  Under  Comp.  Laws,  U  7409,  7B0O,  7502, 
which  proTide  for  write  of  error  to  review  the 
record  in  all  criminal  actions,  criminal  con- 
tempt proceedings  are  properly  brougUt  to  the 
supreme  court  by  writ  of  error.— State  t. 
Knight,  <S.  D.)  64  N.  W.  412. 

X>«feot  of  parties. 

8.  A  d^ect  of  parties  to  a  petition  in  error 
la  waived  by  a  euDmission  of  the  controTersy 
m  ^  ^rits.— Curten  t.  Atkinson,  (Neb.)  64 
N ■  *v .  181. 

SSTATBS. 

BtA,  also,  "Dower;"  "Bomeatead;"  «Taaaii«r  In 

Common. " 

Bights  of  lift  tenant. 

Where  compliUnant,  the  owner  of  a  life 
•state  in  land,  joined  with  the  remainder-men 
in  a  oouT^ance  thereof,  taking  a  mortgage 
back  for  a  part  of  the  purchase  price  ii^h 
has  not  been  i»id,  a  sabseqaent  conTeyance  and 
assignment  t^r  the  remainder-men  of  their  in- 
tttest  in  the  land  and  the  debt  ■eenred  does  not 
affect  complainant's  rii^t  to  the  intwest  in  the 

JBBTOFPSU 

■Uaaoe.  see  "Usnranoe, "  80. 
To  claim  dlBoontiaumnoe,  see  "Continuaaos,"  A 

By  reoord. 

1.  Where.  In  an  action  against  a  person 
who  has  disappeared  from  his  home,  a  nome- 
stead  is  set  off  to  his  wife,  plainUff  Is  not 
estopped  to  deny  that  the  absentee  is  a  nonresi- 
dent, as  against  parties  who  hare  sued  him  as 
such.— Botna  Val.  State  Bank  T.  SUtw  OltT 
Bank.  Uowa.)  64  N.  W.  472.  ' 

By  deed. 

'■i.  Defendant  took  a  chattfl  mortgage  with- 
out notice,  actual  or  coustructiTe,  that  plaintiff 
had  a  prior  mortgage  on  the  same  property. 
Afterwards  she  took  a  second  mortgage  on  the  . 
same  and  other  property,  which  secwd  mort- 
gage recited  that  it  was  given  "as  additional 
security,"  and  tlist  the  pn^erty  was  subject  to 
defendant's  first  mortgage,  and  also  to  plaintUTs 
mcH-tgage.  Held,  that  taking  the  second  mort- 
gage did  not  estop  defendant  from  asserting 
title  under  her  flrst  mortgage,  as  against  plain- 
tiff.-City  Bank  v.  Radtke,  (Iowa,)  64  W. 
436. 

8.  One  who  has  leased  land  to  husband  and 
wife  joiuilT,  and  put  them  jointly  in  possession, 
is  uHtopped  to  allege  that  they  have  no  right 
to  join  iH  a  suit  scrHinNt  htm  for  damages  sus- 
tained in  unlawfully  disturliinB  thmii  til  their 
^ssessioo.— Gillespie  T.  Beecher,  (Mich.)  64  N. 

In  pals. 

4.  A  father  who  Intrusts  the  management 
of  a  farm  to  Us  son.  and  who  is  present  dur- 
ing the  construction  of  a  well  on  the  premises 
ander  a  contract  entered  into  br  the  son,  and 


himself  selects  the  Mte,  Is  not  reHeved  from 
UablUty  because  he  did  not  approve  of  the  son's 
jQdgmait  or  the  pcdlcy  of  his  course,  in  con- 
tracting  for  the  well.— Bray  v.  Smith,  (Iowa.) 
64  N.  W.  222.  '  ^ 

6.  When  the  defendant  In  an  action  for  se- 
duction contracted  with  plaintiff  to  hire  ot  him 
bis  daughter's  services,  and  accounted  to  him 
for  them,  he  omeeded  irfaiutilTs  rie^t  to  hpf 
services,  and  that  the  relation  of  master  and 
servant  existed  between  them,  and  is  estopped 
to  deny  the  existence  of  such  relation. — Mahn 
T.  CoopOT,  (m».)  64  N.  W.  1022. 

fl.  Where  the  failure  of  a  wife  having  a 
dower  and  homestead  interest  In  lands  mort- 
gaged by  her  husband,  and  sold  undw  statutory 
foreclosure,  and  hid  in  by  the  mortgagee,  to 
tender  the  mortgagee  the  amount  due  him  is 
caused  by  his  own  fraudulent  conduct  In  hin- 
dering her  from  raising  the  money  necessary, 
he  Is  estopped  from  setting  up  that  fact  as  a 
defense  to  an  action  lij  oar  to  compel  an  as- 
signment of  sndi  nHwte&ge.— Moore  r.  Smith, 
flilch.)  54  N.  W.  70L 

—  Aoquiesoenoe. 

7.  The  fact  that  a  mortgagor  stood  by, 
and  saw  the  property  sold,  and  possession  taken 
under  the  sale,  without  ohjection,  does  not  estop 
him  from  claiming  that  the  propatr  was  wrongs 
fully  converted  and  sold,  when  the  purchaser 
was  the  mortgagee.  —  Richardson  v.  Ooffman, 
(Iowa,)  64  N.  W7  866. 

8.  Plaintiffs  took  possession  of  property  un- 
Aet  a  bill  of  sale  executed  to  them  oy  the  part- 
nership of  which  defoidant  was  a  monbw  to  se- 
cure a  debt  due  from  the  partnership.  Plain- 
tiffs  inventoried  the  property,  but  afterwanln 
it  was  transferred  to  defendant,  who  executed 
a  bond,  conditioned  that  he  should  sell  the  prop- 
erty described  in  the  Inventory  attadied  to  the 
bond,  and  pay  the  proceeds  to  plaintiffs  until 
they  amounted  to  the  sum  nsmea  In  the  bond. 
Htid,  in  an  action  on  the  bond,  that  defendant 
was  estopped  from  saying  that  certain  of  the 
property  transferred  to  him  by  plaintiffs  in  fact 
belonged  to  others,  or  that  all  the  property 
seizea  by  plaintiffs  under  the  bill  of  sale  was 
not  returned  to  him. — Wheeler  v.  Ueyer,  (Mich.1 
64  N.  W.  688. 

9.  Plaintiffs  took  possession  of  property  un- 
der a  bill  of  sale  executed  to  them  oy  the  part- 
nership of  which  defendant  was  a  member  to 
secure  a  debt  doe  from  the  partnmhin.  Plain- 
tiffs Inventoried  the  property,  but  uterwardti 
it  was  transferred  lO  defsniant,  who  executed 
a  bond  reciting  the  possession  of  the  goods  by 
plaintiffs,  and  that  defendant  took  oarge  of 
the  same,  "an  inventory  of  'vUch  Is  hsreto  at- 
tached." Beld  that  if,  by  fraud  or  mistnke, 
articles  were  inclnded  In  the  invoitory  which 
were  not  covered  by  the  bill  of  sale,  and 
which  did  not  come  into  the  possesritm  of  plaiQ- 
tiffs,  and  which  were  not  delivered  over  to  de- 
fendant, be  and  his  surety  were  not  estopped 
from  denying  that  It  contained  snch  articles, 
and  could  not  be  chaned  therewith. — Wheeler 

Mejrer.  (BUdL)  64  N.  W.  680. 

 Bepresentatlons  and  admissiens. 

10,  Plaintiff  wrote  to  defendants,  who  vrere 
eommission  merchants,  that  he  bad  sold  198 
head  of  cattle  to  B.:  that  B.  had  drawn  on 
defendants  for  $1,0<)(>  as  payment  on  them: 
that,  on  arrival  of  the  rattle,  defendants  would 
find  them  In  very  good  condition.  Defendants 
piUd  the  check,  and  the  cattle  were  after^vnnl!* 
shipped  to  them,  ffefd,  that  plaintiff  was  ps- 
tonped  by  such  letter  from  denying  tli.it  the 
sale  to  6.  was  an  absolute  sale,  and  thnt  de- 
fendants were  entitied  to  a  lien  on  the  cattle 
tor  the  advance  made,  as  soon  as  they  mme 
into  their  possession.— EUswarth  t.  C^ampbell, 
ffowa,)  64  N.  W.  477. 

 By  petition  for  Improvement  of 

highway. 

11.  Wh<-re  plaintiff  joined  In  a  petition  to 
the  city  coundl  to  grade  a  street  abutting  his 
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lot,  and  allowed  the  work  to  b«  completed  ac-  ] 
eorditiK  to  the  establlshetl  grade,  with  wbich  he 
was  fainiUar,  wfttwat  objeGtiDg  either  to  the 
contractor  or  the  city,  he  is  estopped  from 
claiming  damages  because  the  imivorement 
prerented  accewt  to  his  lot,  destroyed  hi»  trees, 
find  cfttised  surface  water  to  collect  on  his  lot 
Hembliag  t.  City  of  Big  Rapids,  50  N.  W.  741. 
88  Mich.  1,  followed.— Collins  t.  City  of  Grand 
Rapids,  (Mich.)  M  N.  W.  889. 

13.  One  who  signed  a  petition  to  redaee  the 
width  of  a  road,  and  remonstrated  against 
changing  it,  Is  not  thereby  estopped,  as  against 
private  iwnons,  from  dnvins  the  existence  of 
such  road  ae  a  highwur^'^jaTaon  t.  E^tsgerald, 
aowaJMN.  W.  441. 

 To  claim  under  will. 

18.  Four  days  before  testatrix  made  her 
will  she  gaTe  her  husband  a  check  for  SXOOO  on 
the  bank  in  which  her  mon^  wa«  deposited, 
which  was  not  cashed  nntil  after  her  death. 
In  the  will  she  gave  her  hniband  and  her 
Toangest  daughter  S1,000.  8o  far  aa  was 
shown,  at  the  time  uie  check  was  drawn  the 
making  of  the  will  was  not  contemplated,  the 
check  was  not  referred  to  fo  the  win,  and  was 
not  for  the  amount  beopeathed  to  the  hosband, 
and  no  agreement  tiiat  It  should  be  sarrendered 
or  treated  as  money  bequeathed  by  the  wiH  was 
shown.  Btid,  that  by  accepting  the  amount  of  i 
this  check  the  husband  was  not  estopped  from  ' 
ctaii>>i^ft.Ua  tUiti^bvttT*  ■hue.— Maj  t.  Jems, 
aova.)  04N.  W.  2SL 

UVIDBNGH. 

Sea»  alM>.  *(Mminal  Law, " 

In  parUtnilar  aotionSt  see  "Aasnmpaifci^fl;  "Libel 

and  Slander,  "»-18. 
In  wiU  contest,  see  "  WUls, "  10, 11. 
Of  boundaries,  see  "  Boundaries,  **  1. 
Of  damages,  see  "Damages, "  9-15. 
Of  particalar  orimee,  see  ■'Bastard7,*'S-4;  **Bur- 

mvy.^l,  9;  "EmbezKlement;" '*Laroew,'*l. 
Of  parbiershlp  relations,  see  "Partnership,*  3-5. 
Of  payment,  see  "Payment, 

On  issue  as  to  alteration  of  note,  see  *  AlteraUon 

of  Instrumeota, "  S. 
Parol  evideooe  to  cnre  defeetlTa  foreolosiire,  see 

"Mortgages, "  81. 
—  to  explain  Joat(oe*S  dodet,  Me  "Jutfoes  of 

the  Feaoe, "  10. 
 to  Umit  liaWUtj  oa  note^  see  "NecoUable  In< 

etruments, "  8. 
Zteoeption  of,  sea  "Trial,  *  t;  la 
To  show  tesUtor's  intent,  see  "Wills,"  !». 
Weight  and  sofDcienQy,  see  "Appeal,  *■  Al-74 

Judicial  notioe. 

1.  This  court  will  take  jadloal  notioe  of 
the  or^nisation,  jurisdiction,  and  Judges  of 
the  inferior  courts  within  its  Jurisdiction,  estab- 
lished nnder  general  laws,  and  will  take  Judi- 
cial notice  that  the  jurisdiction  of  the  county 
court  of  Moody  county  is  limited  to  actions  In 
which  the  debt,  damage,  claim,  or  value  of  the 
property  involTed  does  not  exceed  $500.— Nelson 
T.  ImM,  (8.  U.)  54  N.  W.  SOU. 

In  an  action  by  Edward  H.  A.  to  fore- 
close a  mortgage,  where  the  complaint  alleges 
that  defendant  executed  to  B.  H.  A.  a  note 
and  mortgage,  the  court  cannot  take  judicial 
notice  that  Bdward  H.  and  B.  H.  are  one  and 
the  same  pwwn,  or  that  fi.  H.  la  not  the  fall 
Christian  name  of  a  person.  —  Andrews  t. 
Wynn,  (8.  D.)  S4  N.  W.  1047, 

•>■  To  determine  the  number  of  ^rand  Jurors 
in  accordance  with  Code,  I  2^  which  provides 
that  such  determination  shall  be  upon  the  basis 
of  the  population  of  the  county  as  shown  by 
the  last  preceding  eensna,  the  court  may  take 
Judicial  notice  ot  the  population  of  a  county  as 
shown  by  the  last  national  census,  where  it  is  a 
matter  of  common  notoriety:  there  belngnothlng 
in  1  .Snpp.  Rer.  St.  U.  S.  c.  310,  p.  A5a,  providing 
for  the  taking  of  the  cenmi  of  1880^  wnldi  pr^ 
■eriboa  a  time  iriien  tlie  ooims  riiaU  be  deemed 


complete,  nor  for  any  official  announcement 
t^eof.— State  T.  Braakamp,  Oowa,)  S4  N.  W. 

1  In  an  action  to  determine  adverse  claims 
to  land,  where  defendant  set  up  a  tax  deed, 
and  it  appeared  that  the  land  was  described 
in  the  assessment  zoU  as  NW*.  NW*  of  NE*, 
NB  SW.  W*  8W,  it  was  emw  to  permit  de- 
fendant to  file  an  amended  answer,  and  to  offer 
evidence  that  sndi  eomUnatioiis  of  letters  and 
figures  were  In  nee  and  were  generally  under- 
stood through  the  state  and  those  parts  of  the 
United  States  where  the  govemmoit  system 
of  surveys  waa  naed  for  descriptions;  slnoa 
courts  mast  JndlelaUy  notlee  the  TenuenUr 
language,  and  decide  what  ablwvlatlona  and 
symbols  of  ideas  have  been  adopted  by  the  peo- 

f»Ie  generallv.  and  have  become  a  part  of  the 
snguage.— Poww  w.  Bowdle,  (S.  D.)  64  N.  W. 

Presumptions. 

5.  Ownership  of  real  estate  proved  to  have 
existed  is  presomed  to  have  continued  till  it  is 
shown  to  nave  ceaaod.— Und  T.  I4nd,  (SlinB.) 
64  N.  W.  984. 

Deoloratione  end  ndmiasioiu. 

&  When  an  agent  of  an  eleratnr  company 
haa  porchased  wheat,  and  received  It  Into  the 
elevator,  where  it  is  mingled  with  other  wheat 
In  such  elevator,  his  statements,  declarations, 
or  admissions  made  sobseqaently,  to  a  third 
person,  as  to  the  parir  from  whom  the  »aid 
wheat  waa  purchased,  the  parties  who  de- 
livered the  same,  and  the  number  of  bushels 
delivered,  are  not  admissible  In  evidence  to  l^od 
his  principal,  in  the  absence  of  evideuce  that 
he  waa  specially  authorised  to  make  such  state- 
ments or  admissions,  or  evidence  of  a  general 
custom  that  such  agents  possessed  such  an- 
thority.— La  Bue  v.  St  Anthony  ft  D.  Ele- 
vator Co.,  (8.  D.)  64  N.  W.  806. 
Opiziion  evidence. 

7.  In  an  action  for  death  caused  by  the 
alleged  nnskillfulness  of  defendant's  enginera, 
a  witness  cannot  testify  as  to  the  engineer'a 
skill,  since  that  la  an  ultimate  fact  to  be  detflO^ 
mined  by  the  Jury.— Butler  v.  Chicago,  B.  4; 
Q.  K.  Co.,  (Iowa.)  54  N.  W.  20a 

8.  In  an  action  for  personal  injtiriea,  liie 
testimony  of  a  physician,  who  had  known  plain* 
tiff  for  some  years,  that,  in  his  <^nlon,  die 
waa  "shamming  befor<i  the  jury,"  was  properly 
excluded,  as  the  phycdcian  waa  no  better  qual- 
ified than  the  Jarora  to  give  anch  an  twlnlon.— 
Gole  T.  Lake  aum  *  H.  &  Br.  Oo„  (Hleh.) 
M  N.  W.  688.  .  / 

■  ■  '  ■  Expert  teetlinony. 

ft.  In  an  action  tor  an  injury  to  idaintiff's 
arm,  the  oidnion  of  a  medical  expert  on  the 
question  whether  the  injury  alleged  might  co> 
exist  with  the  fact  of  plaintiff's  ability  to  use 
the  arm  in  the  manner  witneaaed  by  the  Jnry, 
la  admiasible.~Oraves  T.  City  of  Battle  Cfteefc, 
(Mich.)  64  N.  W.  757. 

ill.  An  instruction  to  the  effect  that  if  the 
facts  asBumed  in  certain  hypothetical  Questloaa 
put  to  expert  witnesses  'Srere  not  substantially 
correct,  as  shown  hj  Hie  evidence,  then  the 
opinion  ^ven  by  the  experts,  based  upon  such 
assumed  facta,  Is  entitled  to  hut  little  or  no 
weight,"  is  erroneons,  as  leading  the  jury  to  be- 
lieve that  opinions  based  on  an  incorrect  as- 
sumption  of  facts  may  have  some  wei^t. — Hall 
V.  Bankln,  (Iowa,)  64  N.  W.  217. 

U.  S[ypotheti(»l  qnestions  put  to  expert 
witnesses  may  assume  any  facts  which  the  evi- 
dence fairiy  tends  to  prove,  though  they  may 
not  be  dewy  proved.— Hall  t.  Bukln,  Qowa^ 
54  N.  W.  217.  ™— . 

 Valaea. 

IS.  A  witness  who  has  been  connected  with 
three  museums,  haa  be«i  owner  of  one,  and 
haa  purchased  curiosities  nud  animals  for  an- 
othw,  is  competent  to  give  opinion  evidence  of 
the  value  of  artidea  of  a  museum  dextmrtHi  hv 
flim.— Biditer  t.  Baipcr,  (Mich.)  54  N.  W.  768. 
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18.  On  the  gnsstion  of  tbe  Tals«  of  prop- 
erty destrored  by  fire,  permitting  n  witness  to 
testify  to  the  value  of  articles,  a  doRcription  of 
vbich  had  been  furoished  biia  by  plaintiff,  but 
which  description  was  not  stated  to  the  jury, 
ifl  error.  Kempsey  t.  McGinuisB.  21  Mich.  123, 
followed.— Rlchter  t.  Harper,  (MIeh.)  64  N.  W. 
T68. 

14.  In  an  acdon  to  reeorer  tbe  valiie  of  cei' 
tain  hoosehcdd  goods,  exempt  frinn  exeention, 
whidi  had  been  wrongfally  taken  onder  a  writ 
of  attachment,  evidence  of  plaintlfl  and  her 
hnsband  as  to  the  value  of  the  goods  taken  is 
admissible,  tfa^  b^g  presumed,  as  house- 
botdera,  to  know  tbe  valne  of  aacli  artidea.— 
ErickHU  T.  Drackowrti,  (HIch.)  54  N.  W.  288. 

Doooments. 

IB.  A  pleitdloff  whleh  has  be«  anperaeded 

by  an  amended  pleading  1b  only  evidence  of  the 
nets  therein  alleged,  and  must  be  Introduced 
as  any  otber  evidence  in  order  to  be  considered. 
GroM  T.  Garrett,  35  Iowa,  481;  Banners  r. 
McClelland,  3T  N.  W.  389,  74  Iowa,  319;  and 
Brannnm  v.  O'Connor,  42  N.  W.  tSOi,  77  lowa, 
633,  —  distinguished.  —  Shipley  T.  Beasoner, 
aowa.)  E>4  N,  W.  470. 

iti.  Where  a  document  offered  during  the 
examination  of  a  witness  "in  connection  with 
the  testimony  of  the  witness"  cannot  exidaln  or 
sonKvt  audi  testimony,  an  objection  that  it  ta 
immaterUl  is  prop«-ly  sustained,  even  though 
the  document  contains  evidence  which  mi^t  be 
material  if  offned  generally.— T.  Bar- 
bindi,  (Minn.)  54  N.  W.  83T. 

 Recitals  in  deeds. 

17.  A  recital  in  a  deed  of  recent  date,  that 
the  grantors  are  the  heirs  at  law  of  a  former 
owner  of  the  lands  therein  described,  Is  not 
SDffident  evidence,  as  against  a  stranger  to  the 
instrument,  of  the  death  of  the  supposed  ances- 
tor, or  that  tbe  persons  :wfao  executed  the  deed 
are  his  heira.— McMurtry  t.  Keifner,  (Neb.)  64 
N.  W. 

—  Haps  &Dd  plats. 

18.  A  plat  made  by  a  surveyor  may  be  ad- 
mitted In  evidence  to  explain  and  Olnstrate  his 
testimony  In  regard  to  the  measurements  he  has 
made.— (JoldBborousb  Flddflck,  (lowaO  54  N. 
W.  43L 

 Photographs  of  premises. 

16.  Whore  an  inspection  of  the  premises  in 
question  is  proper,  bat  impracticable  or  Imjpoa- 
nble,a  photographic  view  thereof  is  admissible. 
— Omaba  Bantbam  Bj.  Oo.  t.  Beeaom,  (Neb.)  64 
N.  W.  657.  — ^ 

 Books  of  acoonnt. 

ao.  In  an  action  against  a  bank  for  the 
amonnt  of  a  draft  which  plaintiff  dabned  to 
have  handed  In  with  hli  bank  hook,  there  be- 
ing a  conflict  aa  to  when  the  aceoimt  was  bal- 
anoed,  the  bank  relying  on  tfa^  ledgw  account 
to  show  that  it  was  balanced  at  a  certain  date, 
the  bank  book  was  admissible  ta  show  entries 
therein  tending  to  eontradlet  the  bank's  claim. 
—Goff  V.  Stonsbton  State  Bonk.  (Wia.)  64  N. 
W.  732. 

21.  Where  the  bookkeeper  teatifiea  that  the 
books  of  accoont  were  "correctly  and  accurate- 
ly kept,"  tbe  books  are  admissible  in  evidence, 
without  calling  aa  witnesses  other  persons  who 
have  settled  acconnts  1^  them.— Seventh  Day 
Adventlat  Pnb.  Ass'n  t.  Fliher,  (Mich.)  64  N. 
W.  700. 

28.  In  an  action  on  an  acoonnt,  where  a  cony 
of  the  book  of  original  entries  Is  admitted  to  be 
ccffrect,  such  copy  is  admissible  witboat  prodn* 
ctaig  tbe  book.— iVoEk  t.  McOor*  (Iowa,)  64  N. 
*V.  140. 

Parol  evidence. 

Where  an  instrOmcat  is  rilent  on  the 
snbject  of  consideration,  it  la  competent  to 
prove  by  evidenre  alionde  that  It  was  In  fact 
executed  for  siiffici«it  conaldeiation.— Trustees 
of  Seventh  Day  Baptist  Memorial  Fund  t. 
Saandera,  (Wlai)  54  N.  W.  lOM. 


94.  Where  the  maker  of  a  note  affixes  to 
his  signature  the  word  "Agt.,"  parol  evidence  Is 
admissible,  as  between  the  immediate  parties  to 
the  instrument,  to  prove  that  the  maker  ex^ 
cnted  the  note  in  a  representative  capacity,  and 
that  it  was  so  understood  by  the  payee. — ILtA- 
dan  V.  Winegar,  (Mich.)  54  N.  W.  901. 

25.  A  written  ordra  authorizing  plalntifTs 
arat  to  iffocure  for  defendant  a  bairester  and 
Under  continues  as  follows:  "I  understand 
that  the  machine  referred  to  is  sold,  and  that 
I  am  purdiaslnff  the  same,  subject  to  tbe  fol- 
lowing warranty  and  ajtreement."  The  war- 
njxty  referred  to  states  that  the  binder  is  well 
made,  and,  with  pn^w  care,  is  capable  of  do- 
ing as  good  work  as  any  other  machine  in  fihe 
market.  Hdd.  in  an  action  for  its  price,  that 
defendant  could  not  amend  bis  answer  by  al- 
leging that,  at  the  time  he  executed  his  order, 

SlainttfTs  general  agent  agreed  with  him  that 
;  the  machine  did  not  do  good  work  he  need 
not  keep  it,  itfnce  such  amendment  would  al- 
low defondant  to  vary  by  parol  the  terms  of 
bis  written  order.— Piano  Manuf  g  Co.  v.  Hoot, 
(N.  D.)  54  N.  W.  924. 

36.  Where  a  person  mters  Into  a  written  con- 
tract to  sell  and  deliver  a  commodity,  parol  evi- 
dence that  he  waa  only  actlnx  in  the  capacity 
of  a  broker  In  making  tbe  sue  is  properly  ex- 
duded.— Cream  City  Glass  Co*  v.  Fiiedlander, 
(Wis.)  54  N.  W.  2S: 

Proof  of  time  of  entry  of  Jtid^^mt. 

S7.  Where  the  entries  In  the  judgment  dock* 
et  of  a  justice  of  the  peace  show  that  a  judg- 
ment was  entered  on  a  day  on  which  the  jus- 
tice was  not  within  the  state,  he  cannot  show, 
in  a  return  to  a  writ  of  certiorari,  that  tbe  date 
Kiven  in  the  judgment  docket  is  erroneous,  and 
that  the  judgment  waa  rendered  when  be  bad 
iurisdictionw— TdUtst  t.  BrowaeU,  (Micb.)  64 
N.  W.  S02. 

Eridenoe  at  former  trial  and  in  anoth- 
er Btlit. 

28.  An  affidavit  read  after  a  mothm  for  con- 
tinnance,  under  the  admisrion  of  tbe  adverse 
party,  as  the  testimony  of  the  witness  unable  to 
attend  the  trial,  cannot  be  read  in  evidence  at 
a  subsequent  trial,  though  it  may  be  admitted 
to  have  oeea  impossible,  by  reason  of  the  phy^' 
leal  and  mental  condition  of  sudi  witness,  to 
have  obtained  hia  depositioo  before  bis  deceaasb 
—Hudson  T.  Applegate,  (Iowa,)  64  N.  W.  408. 

Gompetenoy,  releraney,  and  matwlality. 

39.  In  an  action  by  an  attorney  for  services 
rendered  in  a  paztlcnlar  case,  it  Is  error  to  per- 
mit plaintiff  to  state  a  ctmversation  with  dfr* 
fendant  at  the  time  of  his  employment  in 
a  previous  case,  in  which  be  related  to  de- 
fendant what  the  lawyers  about  town  said  as 
to  defendant's  having  trouble  in  settling  with 
all  the  lawyers  he  had  ever  employed.— Orow«U 
V.  Tmax,  (Mich.>  54  N.  W.  884. 

90.  In  an  action  by  tbe  owner  of  a  bntlding 
against  an  illdminating  gas  company  fdr  dam- 
ages by  an  explosion  of  gas  which  escs^sd 
through  defective  pipes  laid  by  defendant,  ev^ 
dence  br  a  former  occupant  that  gas  was 
smeDed  in  tbs  cellar  a  year  prerions  to  the  er* 
plonon  was  proper,  where  there  waa  otber 
evidence  of  such  a  smell  after  audi  occupant 
left  the  building,  and  np  to  about  the  time  of 
the  explosion.— Wemra  v,  Ashland  LlditiBC 
Co.,  (Wis.)  54  N.  W.  996. 

81.  In  an  action  on  an  acddent  lamiranos 
policy,  where  there  is  evidence  that  assured 
was  intoxicated  when  killed,  evidence  by  a  phy- 
sician aa  to  what  be  noticed  vrith  reference  te 
the  asBured's  breath  at  the  hospital  after  the  ac- 
cident iS'  properly  excluded  when  the  time  that 
witness  saw  bim  has  not  been  fixed. — Suther- 
land T.  Standard  Life  4e  Ago.  Ina.  Co.,  (lowaj 
54  N.  W.  453. 

83.  In  a  civil  action  against  a  druggist  for 
alleged  neglect  la  tbe  sale  of  drugs,  evMenee 
that  he  waa  a  careful  and  prudent  man  la 
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kmadllM  iDMUdiMB  and  yaiamm  im  not 
ilMs.— HaU  T.  RnnUn,  (lowaj  64  N.  W.  217. 
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XXCSFnONS,  BILL  OF. 

8^  alM^"A]^^^:j|  "CerUoraii;"  'Brror,  Writ 

Extwision  of  time  for  Mttlement. 

!■  On  the  granting  of  an  order  eztending 
the  time  for  prepaiing  and  aerring  a  bill  of  ez- 
ceptioDB,  tt  RDouid  be  filed  with  the  clerk  of  the 
district  conrt^Pirst  Nat.  Bank  r.  Lowrer, 
(Neb.)  54  N.  W.  668. 

2.  When  defendant*  are  granted  an  exten- 
sion of  time  in  which  to  prepare  a  tull  of  exceih 
tions  on  the  express  condition  that  they  pa; 
a))  of  plaintiff's  costR,  which  payment  la  made, 
and  accepted  by  pUntiff,  defendants  acquire 
a  right  of  wliidl  the"  court  cannot  deprire 
them;  and  plaintiff,  having  accepted  the  con- 
ditions, is  hoand  to  abide  by  the  remdta— 
Miller  T.  Way,  (B.  D.)  64  K.  W.  814. 
Settlom^at  and  ■fsnlnff. 

8.  Where  no  amendments  are  proposed  to 
a  bill  of  exceptions,  no  notice  of  the  presenta- 
tion of  the  bill  to  the  Judge  for  allowance  is 
required  to  be  scrred  on  the  adrerse  party.— 
Nat.  Bank  T.  Lowrey,  (Neb.)  54  N.  W. 

e6& 

4.  After  a  trial  Judge  deddes  and  annotm- 
ces  wbat  »hal]  be  embodied  in  a  bill  of  exc«H 
ttona,  it  is  not  his  dut^  to  engross  the  bill  in 
accordance  with  hia  decision,  and  he  cannot  be 
said  to  have  neglected  to  settle  such  bill  unless 
he  neglects  to  sign  it  after  It  is  presented  to 
him  for  signstnre,  engrossed  as  settled  by  him. 
— lOdwardH  &  McCulIoch  Lumber  Co.  t.  Baker, 
(N.  D.)  54  N.  W.  1026. 

5.  Gounad  ior  ^^eUanta  in  a  case  where 
the  aivellees  were  numerous,  and  their  Intei^ 
ests  represented  by  different  coonscl,  left  the 
draft  of  a  proposed  bill  of  exceptions  at  the 
oflioe  of  counsel  for  one  of  the  apscllees,  and 
notified  counsel  for  the  others  that  the  proposed 
bill  of  exceptions  was  there  for  their  inspection, 
and  would  remain  for  the  time  allowed  by 
statute.  Held,  that  this  was  not  such  a  sub- 
mission as  is  required  by  section  Sll  of  the 
Civil  Code,  and  the  bin  of  exceptions  would 
be  quashed  as  to  the  appellees,  to  whom  It  waa 
not  otherwise  submitted.— £1tsgemld  T.  Brudt, 
(Ndb.)  64  N.  W.  902. 

BXEOUnON. 

aa&  also,  '^Attaohnent;"  "Snmpttoni;"  "Oar- 

ntshment. " 

luuanoe  and  validity. 

1*  An  execution  which  appears  apon  Its 
face  to  have  been  issued  by  the  clerk  of  the 
circuit  court  of  "Hamlin  county,  state  of  South 
Dakota,"  since  the  admissiou  of  South  Dakota 
as  a  state,  is  not  void,  though  issued  in  the 
name  of  the  "Territotr  of  Itafcota,"  soch  ir- 
regularity being  clerical  and  amendaUe.— State 
T.  Oassid^.  (S.  1>.)  64  N.  W.  828. 
Property  Babject  to  levy. 

fl.  The  fact  that  the  property  of  a  Judg- 
ment debtor  is  In  the  hands  of  a  receiver,  and 
in  custodia  legis,  does  not  prevent  a  levy  of 
execution  nnon  the  judgment.— Wheaton  v. 
Spooner.  (Mfnn.)  64  N.  W.  872. 
Ziovy  and  Uen. 

8.  Under  Gen.  St.  1878,  c.  66,  |  806,  which 
provides  that  "other  personal  property,  which 
mdudes  judgments,  "shall  be  levied  on  by 
leaving  a  certified  codv  of  the  execution,  and  a 
notice  specifying  the  property  levied  on,  with 
A  person  holding  the  same,"  a  Judgment  of 
tht!  district  court  maj  be  levied  on  nnd«  ex*- 


cuttea  withoat  (be  service  of  a  copy  of  the  ex- 
ecution on  the  clerk  of  the  coort.- TXTieaton  v. 
Spooner.  (Minn.)  64  N.  W.  872. 

4.  Where  an  officer,  in  making  &  levy,  un- 
der an  execution,  upon  grain  In  a  granary, 
forces  open  the  doors  of  the  granary,  estimates 
the  qnantity  of  grain,  and  serves  notice  of  snch 
levy  upon  the  party  having  the  charge  of  the 
granary,  he  therein  acqnires  the  custody  of 
andh  pain,  aa  against  one  who  baa  actnal  no> 
tice  <H  such  levy,  and  who  sabsequently  re- 
moves the  same  from  the  granary,  and  con- 
vert n  it  to  his  own  aaa.— State  t.  Oaaaldj,  (S. 
D.)  64  N.  W.  928. 

.  5.  A  sheriff  having  levied  an  «eeutlon  on 
personal  property  as  belonging  to  tiie  judgment 
debtor,  a  portion  of  the  property  was  taken 
under  an  order  of  replevin  m  favor  of  tlie  wife 
of  the  debtor.  She  gave  a  bond,  and  the  pzoj^ 
erty  was  delivered  to  her.  On  the  trial  of  tiie 
cause,  judgment  was  rendered  against  her. 
whereupon  ahe  returned  the  property  to  the 
ofBcer.  He  thereupon  levied  an  execution  in 
favor  of  another  person  on  a  part  of  said 
property,  and  sold  the  same,  applying  the  pro- 
ceeds in  satisfaction  of  the  execution.  Held, 
that  the  lien  of  the  first  execution  waa  not  di- 
vested, and  that  the  officer  waa  liable  to  the 
first  execution  creditor.— Bowman  t.  First  Nat 
Bank,  <Neb.)  64  N.  W.  124. 

Clalnu  by  third  persona. 

6.  An  officer  levying  an  erocntion  npon  a 
mortgagor's  right  and  mterest  in  mortgaged 
chattels,  for  the  purposes  of  a  sale,  as  author- 
ised by  Q&i.  Laws  18^  e.  60.  |  1.  after  de- 
fanlt,  bat  before  possessioB  has  been  taken  by 
the  mortgagee,  has  the  right  to  take  the  chat- 
tels into  Ills  actual  custody,  and,  as  against  the 
mortgagee,  to  detain  the  same  for  the  time  me- 
acribed  by  law  ior  Ijringing  them  to  sale.— Bar- 
ber V.  Amandsen,  fMinn.)  54  N.  W.  TH:^. 

T.  Code,  I  8066,  provides  that  an  officer 
must  levy  an  execatl<xi  on  any  personal  innper- 
ty  in  defendant's  possession,  unless  the  iimrer 
Is  served  with  written  notice  that  the  pn^erty 
"belongs  to"  others.  Held,  that  the  notice  m 
ownership  need  not  state  the  extent  of  the  own- 
er's interest,  as  the  pmpose  of  the  statute  is 
to  enable  the  offic«ir  to  obtidn  an  indonni^ng 
bond,  and  the  notice  is  auffident  if  It  accom- 
plishes that  purpose.  Kem  v.  WHson,  35  N. 
\V.  SM,  7»  Iowa,  distingulsbed.— Water- 
house  V.  Blark,  (Iowa.)  64  N.  W.  312. 

Belief  fcoto  execution. 

8»  The  owner  of  personal  property  levied 
on  by  an  ofticer  holding  an  execution  against 
another  i...rty,  cannot  rightfully  take  It  from 
the  custody  of  Buch  officer,  even  thongh  he  may 
do  80  without  a  breadi  ox  the  peace,  but  mvst 
aK8ort  his  title  by  legal  proceeainss. — State  v. 
Cassidy,  (S.  D.)  54  N.  W.  928. 

Sapplementary  prooeedingi. 

9.  A  finding  that  an  order  of  court  made 
orally,  in  proceedings  supplementary  to  execu- 
tion, restraining  a  person  named  as  a  witness 
from  disposing  of  certain  personal  property, 
did  not  subject  him  to  liability  for  having  dis- 
posed of  the  property,  will  be  sustained  where 
the  evidence  is  indefinite  as  to  the  time  when 
the  order  was  made,  and  In  other  particulars. 
— Bcsbow  V.  Kollom.  (Minn.)  64  N.  482. 

 Execution  against  the  person. 

10.  How.  St.  c.  309,  provides  that  every 
person  who  shall  be  imprisoned  under  an  exe> 

!  cution  in  a  civil  cause  may  apply  for  hia  "dis- 
cbarge from  imprisonment"  after  a  certain 
length  of  time,  and  makes  it  the  duty  of  the 
sheriff  in  whose  custody  the  applicant  shall 
be  to  r^ort  such  apijlicatiou  to  the  court  from 
which  the  execution  issued  bv  virtue  of  which 
the  person  is  imprisoued.  add,  that  the  stat- 
ute does  not  ApyiJ  to  a  person  who  Is  r^eased 
from  custody  on  a  bond  for  the  Jail  Umlta,  and 
is  in  a  positiMi  to  apply  directly  for  a  dis- 
charge.—Griffin  T.  Henning,  (Micli.)  64  N.  W. 
178, 
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EXBOUTOBS  AND  ADMINI8- 
TBATOBS. 

See,  also,  'Desoent  and  Dtetribntion;"  ■Willi.'' 

Aotion  on  bond. 

1.  Wliere  tbe  time  fixed  ^3tr  tfaejprobate  eonrt 
for  the  preseDtatlon  of  claims  agamst  an  estate 
has  Dot  expired,  no  action  can  be  maintained 
hy  the  creditor  on  the  bond  of  the  residuary 
legatee  and  sole  executor,  given  by  him,  under 
Uow.  St.  I  6836,  on  taking  possession  of  the  eo* 
tate,  since  such  executor  and  residuary  legatee 
can  be  charjred  only  with  such  claims  as  are 

g-oved  and  allowed  in  the  probate  court. — 
lackmore  v.  Kwit  Probate  Judge,  (Mich.)  54 

ABWtfl. 

8.  Defendant  leased  the  premises  tn  qaee- 
tlon  to  II.  for  a  term  of  years,  and  agreed  to 
execute  to  M.  or  his  assigns  a  deed  of  the  prem- 
ises at  the  expiration  of  the  lease,  up<Hi  a  cer- 
tain payment,  ptovided  M.  or  his  assigns  should 
ask  for  a  deed,  in  writing,  at  any  time  during 
the  ihree  monuis  before  the  expiration  of  the 
IcsHe.  Both  parties  signed  the  lease.  Hdd, 
where  M.'b  assignee  died  before  the  expiration 
of  the  term,  that  deceased  had  merely  a  right 
tu  acquire  an  interest  in  the  land,  which  right 
passed  to  his  administrator  as  personal  proper- 
t,v.  ami  iitit  to  his  heir. — Gastln  t.  Union  School 
Dist.  of  Bay  City,  (Mich.)  M  N.  W.  166. 

Powers  KDd  dutie<). 

8.  Under  How.  Ann.  Bt  f  6106,  as  amend- 
ed by  Iiaws  1889,  Act  67,  provldhig  that  an 
administrator  may  borrow  money  to  pay  the 
"debts  against  the  estate"  of  any  deoea»ea  per- 
son, an  administrator  may  bomnr  money  to 
release  a  'iaortgage"  on  decedent's  property, 
even  though  the  mortgage  was  not  the  personal 
debt  of  the  decedent,  as  such  mortgage  is  a 
"debt  against  the  estate,"  as  contemplated  by 
this  action. — ^In  re  Lambie's  Estate,  (.tlich.)  54 
N.  W.  173:  Appeal  of  HoMiltan,  Id. 

4.  Under  Rev.  St  I  3795,  providing  that  if 
&e  executor  is  sole  or  residuary  legatee  he  may 
slTe  bond  conditioned  on  his  payment  of  all 
debts  and  legacies  and  need  not  return  an  In- 
ventory, the  ordering,  acceptance,  and  am)roval 
by  the  court  of  such  a  btnkd  after  publication 
of  notice  of  probate  does  not  vest  the  estate 
in  the  executor,  since  he  can  acquire  title  there- 
to only  when,  by  the  terms  of  the  will,  he  is 
sole  or  residuary  legatee,  and  the  same  la  ju- 
dicially determined  oy  the  court  on  notice  to 
and  opportunity  for  hearing  of  all  parties  in* 
terest^— In  re  Jonea*  EsUte,  (Wis.)  64  N.  W. 
917;  Jones  t.  Roberts,  Id. 

Allowance  of  demands. 

5.  Where,  in  a  chattel  mortgage,  the  mort- 
gagor agrees  that  on  default  the  mortgagee 
may  take  nosseaiiion  of  the  mortgaged  property 
either  preliminary  to  foreclosure  or  for  pres- 
ervation, the  mortgagee's  claim  to  indt  poa- 
session  is  not  such  a  claim  as  must,  under 
Comp.  Laws,  S  5700,  be  presented  to  the  ad- 
ministrator for  allowance  or  rejection.— -Pardln 
T.  Archer.  <S.  D.)  54  N.  W.  1043. 

e.  Under  How.  St.  S  5910,  providing  that, 
"when  an  executor  or  admlnistratOT  declines  to 
appeal  from  the  decision  of  the  commisHioners, 
any  person  interested  in  the  estate  *  •  « 
may  appeal,  in  the  same  manner  that  the  ex- 
ecutor or  administrator  might  have  done,  and 
the  same  proceedings  shall  be  had  in  the  name 
of  the  executor  or  administrator:  proTided. 
that  the  pwson  ^^waling  shall  giro  bond 
*  *  *  to  secure  tbe  estate  from  damages 
and  costs,  *  •  •"—an  heir  appealing  alone 
from  the  commiaedoners'  allowance  of  a  claim 
against  the  estate  has  complete  control  over 
tbe  appeal,  and  can  discontinue  or  dismiss  it 
witbutit  the  ctmsent  of  the  other  heirs.— Com- 
Btock  V.  St.  Clair  Circuit  Judge,  (Mich.)  64  N. 
W.  (13S.  X  / 


:  7.  Code,  I  2408,  provides  that  daims  agalns* 
tbe  estate  of  a  decedent  "sliall  be  clearly  stated, 

'  sworn  to,  and  filed,  and  10  days'  notice  of  the 
hearing  thoeof ,  actiompaaied  by  a  copy  of  tlM 
cliUm,  dull  be  served  on  one  of  the  exoeotors 
In  the  manner  required  for  commencing  anUn^ 
ry  proceedings."  Sections  2418-2420  provide 
for  the  payment  of  expenses  of  administntion, 
charges  of  last  ideknesa  and  funetal  of  deceased, 
an  allowance  f<a  maintenance,  and  that  other 

:  demands  "are  payable  in  the  following  order: 

.  •  *  *  (3)  Claims  filed  within  dx  months  aft- 
tr  the  first  publication  of  the  notice  given  tar 
the  executors  of  their  app<dntment.  *  •  •  ** 
BM  thaL  when  a  clfiim  is  filed  vrithin  six. 
months  after  the  first  publication  of  the  notice 
of  the  appc^ntment  of  an  administratrix,  a  fail- 
are  to  serve  a  notice  thereof  within  tfa*t  Ume 
will  not  bar  the  claim  from  the  third  class. — 
Phelps,  Dodse  ft  Palmw  Co.  T.  GfMnbaum, 
aowa.)  64  n!  W.  76. 

Actions. 

6.  An  action  was  broufl^t  by  one  J.  against 
B.,  as  sheriff,  and  was  twice  reversed  in  the 
supreme  court.  Before  ttie  third  trial  3.  died, 
and  the  cause  was  revived  in  the  name  of  M., 
who  stated  in  her  petition  tliat  she  sued  as 
executrix  of  J.,  who  at  his  death  was  ^alntiff 
in  the  action.  BOd,  that  the  petition  showed 
that  she  brought  the  action  in  ner  r^eanta- 
tive  capadtT.— WOllams  T.  BUkenbary,  (Neb.) 
54  N.  W.  852. 

0.  On  the  trial  of  an  action  In  which  the 
executrix  of  the  original  plaintiff  had  bcpu 
substituted  as  plaintiff  after  hie  death,  she 
sought  to  disprove  the  allegations  of  her  pe- 
tition by  showing  that  her  duties  as  executrix 
had  ceased,  and  she  had  bem  discharged.  Bdd, 
that  she  should  have  pleaded  the  tects  by  sup- 
plemental petition,  and,  not  having  done  so. 
the  testimony  was  pnroerly  excludwi. — Wil- 
liams T.  Bikenbary,  (Neb.)  54  N.  W.  852. 

EXEMPTIOirS. 

See,  also,  "Homestead. " 

Exemption  of  pension  money,  see  "Pension.* 

What  is  exempt — Wares. 

1.  Under  Saab.  &  B.  Ann.  St  I  2982,  sabd. 
16,  proridlng  that  the  earnings  of  a  married 
person  with  dependent  faml^  shall  be  exempt 
to  the  amount  of  $60  a  month  for  three  months 
next  preceding  the  issue  of  garnishment  pro- 
cess, if  the  earnings  remain  In  the  uands  of 
the  employer  the  exemption  expires  at  the  end 
of  three  months,  and  is  not  extended  by  trans- 
f«ing  the  earnings  to  the  wife.— Bloodgood  t. 
Mdssner,  (Wia)  54  N.  W.  TTi. 

Who  may  claim. 

S.  The  exemption  laws  of  another  state  can- 
not be  pleaded  by  a  nonrewdent,  since  Code, 
i  3072,  provides  only  that  If  the  debtor  is  a 
''resident,  and  the  head  of  a  family,  be  may 
hold  certain  property.  Mooney  v.  Bailway  Co., 
14  N.  W.  343,  60  Iowai346,  followed.— t. 
Callopy,  aowft.)  54  N.  W.  476. 

8.  In  an  action  to  recover  the  value  of  cer- 
tain household  goods,  exempt  from  execution, 
which  had  been  wrongfullT  taken  under  a  writ 
of  attachment.  It  appeared  that  on  August  11. 
1892,  plaintiff  in  attachment  bad,  together  with 
a  constable,  seised  all  the  houscoold  effects  In 

elaintifTs  residence,  and  that  plaintiff  and  her 
usband,  having  no  friends  or  acquaintances 
among  her  neighbors,  were  compelled  to  seclc 
shelter  at  her  mother's  house,  about  five  miles 
disUnt.  but  in  anotbw  state.    On  Aognst  12th 
I  another  writ  was  Issued,  at  die  Instance  of 
I  plaintiff  in  attachmoit,  for  the  same  debt,  and 

filaced  in  the  hands  of  another  constable,  who, 
t  appeared,  took  the  goods  mentioned  from 
plaintifTs  house.  Bdd,  that  a  defense  to  the 
seizure  under  the  second  writ  oa  the  ground 
that  plaintiff  was  not  a  reddent  of  the  state 
must  fall,  rince  It  clearly  appeared  that  plaintiff 
was  staying  In  another  state  only  temperarilj. 
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becanse  of  the  anlawful  ■eizore  of  aneh  honse- 

hold  goods.— Krickaou  T.  I>raEk(iwski,  (Mich.) 
64  N.  W.  283. 

laabilltiw  against  whloh  no  exemption 
can  be  claimed. 

4.  A.  Dcrwn  who  oontraeti  to  make  and 
burn  brick  for  wo  much  per  1/100,  he  to  pro- 
vide the  labor,  asredns  also  to  keep  the  ma- 
chinery  furuishtMl  by  the  other  oarty  in  guou 
repair,  to  supply  oil  therefor,  and  to  feed  and 
care  for  a  team  inroTided  for  the  w-u-K,  is  not 
a  "laborer"  within  the  raeanlDK  of  Code  Ciril 
Proc  i  S31,  declaring  that  no  ^perty  Hhall 
be  exempt  from  execution  and  attu'diment  for 
laborers'  wages.— Hendnaoa  t.  Nott,  (Hob.)  54 
N.  W.  87. 

 Debt  for  purohase  price. 

5.  Where  a  moi^nt  purt'hasea  goods  of  the 
same  class  from  lUfferent  povons,  and  in  thn 
ordinaiy  course  of  bualaesa  so  mingles  them  that 
it  is  impossible  to  designate  the  goods  purchased 
from  any  one  parson,  the  entire  stock  will  not 
be  liaUe  to  seUore  In  an  actioD  by  one  of  sucb 
persons  for  the  purchase  price  ot  goods  sold, 
under  Comp.  Laws,  |  6137,  providing  that  no 
exemption  shall  be  aUowed  against  an  execution 
iasoed  for  the  punOiaM  money  of  property  that 
has  been  seized  under  the  execution.— Wagner  v. 
Olson,  (N.  D.)  M  N.  W.  286. 

Omiaaion  of  property  from  eohodule. 

6.  While  Comp.  Lawa  |  S130,  requires  a 
debtor  who  desires  to  receive  the  benefit  of  the 
exemptions  menticmed  in  sectioa  0128  to  serre 
on  the  offico-  who  has  seised  his  property  onder 
execution  or  attachment  a  Terified  schedule  con- 
taining all  bis  personal  property,  yet  the  failure 
to  hidude  in  such  schedule  all  of  such  property, 
when  done  with  no  fraudulent  intent,  and  when 
the  offlow  is  in  no  mamier  ndaled  thereby  as  to 
the  amount  of  the  debtor's  praptrt^,  will  not  de- 
prive the  debtor  of  such  exemptions,  but  will 
only  debar  bim  from  selecting  any  property  as 
exempt  which  does  not  appear  in  the  schedme.— ' 
Wagner  v.  Ulson,  (N.  D.)  G4  N.  W.  286. 

Action  for  exempt  property  eeiied— 
Burden  of  proof. 

7.  When  the  owner  of  property  seised  on 
execution  brings  an  ai^ion  of  claim  and  delivery 
against  omcer,  on  the  ground  that  the  pitm- 
erty  was  exempt  from  such  seizure,  the  burden  Is 
on  the  officer  to  show  that  such  property,  or  part 
thereof,  was  liable  to  sazure,  on  the  ground 
that  the  action  in  -which  the  executVm  was  ts- 
sued  was  for  the  purchase  price  thereof.— Wag- 
ner T.  Olson,  (N,  D.)  54  N.  W.  m 

Experiment. 

Before  jury,  see  "Trial, "  & 

F AOTOBS  Am  BROKKRH. 
See,  also,  ■*  Principal  and  Agent.  * 

Commiflsions. 

1.  A  real-estate  agent,  when  duly  employed 
to  make  a  sale  of  proi)erty,  Is  entitled  to  his 
commission  when  he  has  procured  and  reported 
to  his  principal  a  i»erson  ready,  able,  and  will- 
ing to  purchase  on  the  owner's  terms,  though 
the  owner  himself  really  consummates  and  com- 

W"  -tes  the  gale.— Scott  v.  Clark,  (S.  D.)  54  N. 
.  538. 

3.  The  fact  that  a  subageut  iu  his  first 
negotiations  with  the  customer  violated  the  in- 
structions of  the  owner  to  the  agent  by  asking 
more  than  the  wice  fixed  does  not  estop  him 
from  claiming  from  the  agent  his  share  of  the 
oommissiona  volmitarily  paid  to  the  agent. 
The  owner  alone  could  complain  on  that 
ifroun«l.  ItiiHHell  T.  Andrae.  48  N.  W.  117.  79 
Wis.  las,  fnllowed.— Russell  v.  Andrae,  (Wis.) 
64  N.  W.  Ttti. 


Commiuione — Actions. 

8.  tn  an  action  for  commtssions  on  a  sale 
of  land,  plaintiff  claimed  that  defendant's  son, 
with  whom  plaintiff  made  the  contract  for  the 
sale,  was  defendant's  agent  in  the  matter.  Ev- 
idence was  admitted  of  statements  by  the  son 
to  a  witness  that  it  was  no  use  to  go  to  see 
his  mother,  that  she  would  only  refer  bade  to 
him,  and  that  what  he  did  was  right.  HtU 
that,  even  If  the  statement*  were  admissible 
as  a  part  of  the  res  gestae.  It  was  error  to  ad^ 
mit  them,  and  at  the  same  time  to  exclude  the 
evidence  of  defendant  and  her  son  as  to  the 
authoritr  which  she  in  fact  conferred  on  him. 
-Hensd  T.  Maas,  (Mich.)  64  N.  W.  381. 

4.  In  an  nc-tion  for  commisnons  on  a  sale 
of  land,  plaintiff  claimed  that  defendant's  son, 
with  whom  plaintiff  made  the  contract  for  the 
sale,  was  defendant's  agent  in  the  matter.  The 
court  charged  that  "an  agent's  author!^  cannot 
be  presumed  to  last  Indefinitely,  and  evidence 
that  he  had  power  to  make  a  contract  relatire 
to  selling  property  is  not  proof  that  he  had  such 
authority  rix  months  later;"  and  also  that  the 
jury  would  have  to  determine  whether  defend- 
ant's son  had  autbority  to  make  this  contract, 
and  on  that  guesUmi  they  ^onld  con^der  all 
the  testimonv  in  the  case,  including  the  oonver- 
sations  of  plaintiff  with  defendant  six  months 
before  the  sale,  and  whether  at  that  time  de- 
fendant hdd  out  her  son  to  plaintiff  as  having 
authority  to  make  the  contract.  HM,  that 
these  instructions  were  contradictory;  for,  if 
the  authority  of  the  agent  was  not  In  fact  oon- 
tinnouB,  it  was  error  to  refer  to  a  conversation 
which  occtured  six  months  prior  to  the  alleged 
service,  and  make  the  right  to  recover  depend 
on  the  existence  of  authority  at  that  tinw.— 
Hensel  v.  Maas,  (Mich.)  54  N,  W.  381. 

6.  Iu  an  action  for  commLsslonB  on  a  sale  of 
land,  plaintiff  claimed  that  defendant's  son, 
with  whcnn  plaintiff  made  the  contract  for  the 
sale,  was  defendant's  agent  In  the  matter. 
Defendant  requested  a  charge  that  "no  eon- 
tract  made  by  plaintiff  with  defendant's  son 
would  bind  defendant  unless  defendant's  son 
actually  had  authority  to  make  such  contract," 
which  was  given  with  a  modification  that  if, 
by  converaation  with  plaintiff,  defendant  held 
out  to  him  that  her  son  had  authority  to  make 
the  contact,  it  was  not  necessary  that  express 
authority  should  be  shown  In  order  to  make  bar 
liable.  In  another  place  the  judge  charged 
that  "the  real  qnestion  for  yon  to  determme 
will  be  as  to  whether  M.  [the  son]  had  au- 
thority to  make  this  contract."  Hdd,  that 
these  instructions,  taken  in  connection  with  the 
admission  of  tesdmony  as  to  the  statements  by 
the  son  to  a  witness  that  It  was  no  nae  to  go  to 
see  his  mother,  that  she  would  only  zef«r  pack 
to  him,  and  that  what  he  did  waa  right,  w^ 
calculated  to  mislead  the  jury.— flensd  t. 
Haas,  (Mich.)  64  N.  W.  381. 

FAIiSB  IKFBISONHBHT. 

Parties — Joinder  of  officers  and  Judge. 

In  an  action  for  false  imprisonment,  the 
Joinder,  as  parties  defendant,  of  the  sheriff  who 
made  the  arrest  and  the  Judge  who  issued  the 
process  is  proper;  GuAx  liability  beingjolnt  as 
well  uH  several.— Zellor  T.  Martin,  (Wis.)  54 
N.  W.  380. 


FALSE  FKBTENSBS. 

Bee,  also,  "Deceit;"  "Fraudulent  Cooveyances. " 

What  coDBtitutes  offense. 

On  a  prosecution  for  obtaining  money 
under  Mse  pretenses  by  Indu<»ng  the  prosecut- 
ing witness  to  indorse  a  draft  on  which  defend- 
ant obtained  money,  a  conviction  must  be  set 
aside  where  the  evidence  shows  that  defendant 
believed  that  the  draft  would  be  accepted  and 
I  paid.— Ketchell  v.  SUte,  (Neb.)  54  N.  W.  &tU. 
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Falae  Bex>rogentatton«. 

Sae^Daoelk" 

Fees. 

Of  ooDsUUe,  see  **Sher{ff8  and  CoDsUbtes,"!. 
Of  jasUee,  Me  "  Jutttoei  of  the  Fe«c^*  A,  B,  & 
Of  vltMM,  Me  "  WttneH,  **  Ifc 

TBETOBS. 

Pftrtltioii  fianoM. 

Bow.  Bt.  I  797,  ivoTtdizw  that  "the  re- 
apective  occopants  of  lands  ln<doeed  with  fencea 
Boall  keep  up  and  inaiTHaln  paitiUoa  fen  cm  be- 
tweeo  their  own  and  next  adjoinlnK  IndoanrMy 
In  eqaal  ahur m,  m  k>nc  aa  both  parties  contlnae 
to  improTe  the  atinie/'  does  not  apply  where 
the  next  adjoininic  land  in  uiied  as  a  private 
war  bj  the  owner  thoreof,  and  is  not  Inclosed 
at  the  ends,  though  the  lands  on  both  sides  of 
the  war  we  improved.— Lantla  t.  Bdthmlllv, 
CMich.)  M  N.  Vf.  713. 

Finns'. 

Ibrtgagfl,  see  "CbaUel  Mortgages, "  (L 

Fixe  Immranee. 
Fires. 

Action  forruoUlng  iojiuies,  sm  ■*9'egUftenM.'*ft- 
BetW  locomoUrea,  aM  "Ballroad  Oompaaleai* 


ForeolOBiiTe. 

Of  mortgagM,  see  "Chaktel  Hbrtgages,"  10,  17; 

Of  Teaaee*a  righta  in  oontnut^      "Vendor  and 
Puiehaaer,  *  &. 


ForeigiL  Ck>rpovatloii0. 

8m  "CorpmUona, "  II. 

Foirfeitiire. 

AotloB  to  TCoorer,  see  **Qai  Taa-  and  Fenat  A» 
tima." 

Bamtaiion  of,  bm  "Pardon. " 

Former  JeopKrdy. 

8m  "Criminal  Law, "  8.  4. 

FHAXTD. 

See,  also,  "Deceit;"  "False  Fretenses;*** Fraudu- 
lent ConvejanoeB. " 
Berrlm  obtained  br.  Me  •*  Write, "  9> 

Presamption — Svidenoe  to  rebut. 

One  J.,  yiho  was  in  posseMion  of  land 
under  a  contract  of  sale  with  defendant,  failed 
to  par  the  taxes  as  agreed,  and  tlie  land  wsa 
sold  for  taxes  to  F.,  who  acquired  a.  tax  title 
thereto.  F.  deeded  the  land  to  plaintifE,  who 
leased  it  to  7.  Defendant  claimed  that  the  tax 
deed  was  obtained  by  collnaion  between  J.  and 
plaintiff.  Held,  that  the  presumption  of  fraud 
which  aroM  from  such  acts  was  orercome  bj 
the  posittre  testlroonr  of  the  parties  to  the 
transactions,  where  the  acts  were  conaisteat 
with  good  faith.— Knudson  t.  Litchfield,  (lowaj 
64  N.  W.  109.  >  ^  -M 

FBAUra,  STATUTE  OF. 

Promise  to  answer  for  debt  of  another. 

1.  In  on  action  to  mover  a  balance  due  for 
Aoeiim  homos  it  appeartMl  that  the  llTery  firm 
eoiuposed  of  deCeudauta  wm  the  suocesaor  xrt 


another  firm,  ccmristtiu  of  two  of  tfefutdanta 
and  another.  At  the  time  of  the  tdiange  in  the 
firm  there  was  doe  plaintiff  a  balance,  which 
wu  carriad  into  the  aoconnt  of  the  new  firait 
and  plaintiff  continued  to  render  bills  montblr, 
ou  which  pajmenti  were  made  from  time  to 
time.  When  the  deaUngli  between  the  pardee 
doaed,  eoDsiderablr  more  had  been  paid  than 
snffieient  to  satlafr  ^«  balance  doe  at  the 
time  of  the  change  in  ttie  &nsL,  and  some  par 
mcnt8  bad  been  made  when  they  would  exceed 
the  amount  dien  due  on  the  new  aeoonnt.  Beldt 
the  statute  of  frandsi  exempting  one  from  lia- 
hilitj'  tor  the  debt  of  another  unless  the  obllh 
gation  be  evidenced  br  writisgt  wu  not  ap- 
plieaMft  and  that  plaintiff  could  applr  tiw  par- 
ments  in  the  order  received  on  the  UU.  and 
therefore  defendanta  had  paid  the  aoooaat 
against  the  former  firjn,  and  plaintiff  was  en- 
titled to  recovOT  for  the  indebtedness  rineo  ooo- 
tracted.— Axmitage  t.  Sanndeza.  (Mich.)  54  N. 
W.  174. 

Agreemente  relating  to  land. 

3.  A  memorasdam  of  an  agreement  In  tlte- 
form  of  a  receipt,  whldi  deacribed  the  land  Mid, 
the  prlca  and  bme  of  parment,  with  an  admla- 
•ion  of  the  receipt  of  on  the  eoutnet,  and 
duly  signed  br  tu  Tenden,  la  anficleiit  under 
the  8tatate.--Qard^  T.  Kloke,  (Neb.)  64  N. 
W.  834. 

a.  Ndther  the  acceptance  br  the  lessee  of 
a  lesM  «f  real  estate  for  a  term  of  more  than 
one  ror,  nor  the  authori^  of  an  agent  to  ac- 
cept it  for  him,  need  be  in  wiitiog.— Bhrman- 
trant  r.  RoUnson.  (Minn.)  54  N.  W.  16& 

4.  Prior  to  the  statute  of  frauds,  a  parol 
contract  for  the  sale  of  land,  with  ddlverr  of 

Eweesion,  was  valid:  and  since  the  statute 
s  merdr  changed  the  commmi  law  m  that 
the  partr  to  be  charged,  ordinarilr  Uie  vendor, 
need  sign  the  memorandum,  the  vendee  afr> 
cepting  the  same  is  bound  as  at  common  law. 
— Oardela  v.  Kloke,  (Neb.)  64  N.  W.  834. 

Sale  of  goods. 

-1.  An  order  for  good*,  signed  br  tlie  biv«r 
and  soUdted  the  seller's  agent,  who  executM 
a  written  acknowledgment  that  the  goods  have 

been  ordered  from  his  principal,  Is  a  contract  for 
the  sale  of  goods,  safncieat  to  satisfy  the  stat- 
ute of  £rantU.~Aaatriaa  t.  Springer,  (Mich^ 
64H.W.BD. 

FRAUDULENT  OOHVHY- 
ANOBS. 

See,  also^  "  AsMgQnwnt  for  BenelU  of  Ciedltora.  * 
Remedy  of  aHignee,  sm  Assignment  for  Iteneflt 
of  Creditors, ''^18. 

What  constitute — In  general. 

1.  Where  F.  was  indebted  in  large  sums  to- 
plaintiff  and  to  other  dealers  for  goods,  plain- 
tiff  had  a  zigfat  to  extend  credit  to  F..  thont^  he 
knew  him  to  be  in  a  fidlhig  mndltion,  and  to 
take  a  chattel  mortgage  on  F.'s  stock  of  goods 
to  secure  his  debt  in  preference  to  other  credit- 
ors, and  it  was  not  a  badge  of  fraud  to  do  so. — 
Ferris  v.  McQueen,  (MicbJ.  M  K.  W.  164. 

2.  Under  Gen.  St.  1918,  c  41,  {  18.  whictk 
declares  void  transfers  of  real  propertr,  aa  well 
as  bonds  or  other  evidences  of  debt,  given 
with  intent  to  hinder,  delay,  or  defraud  cred- 
itors, truRsfers  of  voods  and  chattels  with 
such  intait  are  voidable,  althourii  "goods  and 
chattels"  are  not  named  In  Uie  statute.  — 
Byrnes  v.  Vole,  (Minn.)  54  N.  W.  M2. 

5.  TbQ  fact  that  a  chattel  mortfcage  waa 
executed  a  few  hours  previous  to  making  a  vol- 
untary assignment  by  a  mortgagor  for  the  ben- 
efit of  creditors  is  not  conclusive  evidence  of 
fraud,  so  as  to  tAtitle  the  assignee  to  recover 
the  mortgaged  property  as  a  part  of  the  ae- 
signed  estate.  —  Brown  v.  Farmers'  &  Mer- 
chants' BankiHK  Co.,  (Neb.)  54  N.  W.  671. 

4.  A  mortgage  or  bill  of  sale  glv«i  by  a 
falling  debtor  to  secure  an  honest  debt  is  not 
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f  raadulrat,  though  the  partiet  to  the  truuu- 
tion  knew  thnt  the  claimH  oi  other  crediton 
would  be  thereby  defeated,  proTided  the  fair 
value  of  the  impert/  pledged  as  wcuritr  does 
not  greatly  exceed  the  amoant  of  the  debt, 
Interest,  and  prohaUe  expense*  of  foreelosare.— 
h'irnt  KaL  BMik  t.  Lowrey.  (Neb.)  54  N.  W. 
5G& 

Change  of  pouession. 

5.  Under  Comp.  St.  c.  82,  |  11,  the  pre- 
sumption of  fraud  arieing  from  the  want  of 
change  of  poesenlMi  of  mortgaged  personal 
prcHwrt7  is  not  conduslTe,  but  mar  be  rebutted 
hj  ptoot  of  good  faith.— First  Nnt  Bank  T. 
Lowre?.  (Neb!)  64  N.  W.  668. 

ConBlderatfon.  - 

6.  An  alleged  release  <^  dower  and  bonw- 
■tead  rights  to  no  oonsideratioo  for  a  oonT«f- 
ance  from  an  insolTent  husband,  for  the  wife 
cannof  make  anch  rrtaasa  to  her  hnaband  dur- 
ing coverture.— Le  flaolnler  T.  Kmega,  (Wis.) 
64  N.  W.  7T4. 

T.  Money  dalmedtohaTe  been  received  bra 
wife  from  her  father  soon  after  marriage  is  not 
a  <^Ti8id»ration  as  against  creditors,  when  the 
evidence  shows  that  she  made  a  eomnlete  ^ft 
of  it  to  her  husband  about  20  rears  before  he 
eonveyed  the  land  to  her,  with  no  agreement 
that  it  should  be  rraaid.— Le  Saulnier  t.  Kme- 
ger,  (Wis.)  54  N.  W.  774. 

».  Where  a  cbattd  mortgage  is  given  by  a 
merchant  in  falling  circumstances,  to  secure,  by 
way  of  preference,  an  existing  debt,  the  fact 
that  the  mortgage  was  given  for  more  than  the 
amouDt  of  the  actual  indebtedness  {s  a  badge  of 
fMud.  and  would  arcAA  the  mcatgage.  unless  the 
amount  so  inserted  in  exeeas  was  by  mistake, 
and  wHh  no  intoit  to  dsfrand  or  delay  other 
<-reditor8.— Ferria  r.  McQueen.  (Mich.)  54  N.  W. 
164. 

Knowledge  of  grantee. 

9.  W.,  with  a  view  to  defraud  his  creditors, 
■nd  whh  a  knowledge  of  such  purpose  by  the 
husband  of  8.,  transferred  tils  property  to  S. 
for  a  reasonably  adequate  conrideration,  which 
transfer  S.,  acting  on  the  husband's  advice,  ac- 
cepted. Seli.  that  S.  wi.s  not  chargealde  with 
bar  husband's  knowledge  of  W.'s  pnnmse^  un- 
less actually  brouriit  home  to  her.~BnMn  T. 
Dunn,  (Iowa,)  54  N.  W.  408. 

la  Whera  a  third  mortgagee,  who  has  am- 
ple security  for  Us  debt,  takes  a  conveyance 
of  the  mortgaged  property,  agreeing  to  pay 
therefor  no  more  as  a  consideration  than  he 
would  have  been  compelled  to  pay  in  ra-der  to 
IHvtect  his  rights  as  third  mortgagee,  and  the 
conveyance  Is  for  an  expressed  con8ld«-ati<Hi 
ef  at  least  9*2,000  less  than  the  fair  value  of 
the  property,  he  is  not  a  bona  fide  purchaser, 
the  facts  within  his  knowledge  having  been 
sufficient  to  'pnt  Um  on  tnqniry.— Allen  v. 
Stfngel,  (Mich.^  64  N.  W.  880. 

CoDfldentlal  relations. 

11.  Where  the  wife  is  a  bona  flde  creditor 
of  the  hustmnd,  he  has  the  right  to  pay  her; 
and  a  conveyance  for  that  purpose  wilt  not  be 
defeated,  even  if  the  husband  has  a  fraudulent 
intent,  unless  the  wife  has  knowledge  of  that 
fact.-WUIIams  v.  Harris,  (8.  D.)  64  N.  W. 
026. 

12.  A  transfer  of  a  consIdeTable  portion  of 
property  by  a  debtor,  when  In  failing  circum- 
Btfinces,  to  hi8  wife,  immediately  after  acquir- 
ing it,  may  raise  a  pri'ttuiaption  of  fraud,  but  it 
may  be  rebutted  by  showing  the  utmost  good 
faith  in  the  transaction. — Williams  v.  Harris, 
(S.  D.)  54  N.  W.  926. 

IS.  lu  pTOCeedinilb  og^st  a  husband  as  debt- 
or and  his  wife  as  garnishee,  jdalntiff  can  show 
that  a  Judgment  In  favor  of  the  wife,  and  on 
which  the  husband  hsd  made  payments,  was 
based  on  no  cooperation,  and  was  fraudulent 
as  to  creditors:  garnishment  being  in  the  na- 
ture of  a  creditors'  bill,  and,  under  Rev.  St. 
I  2320,  evtaj  Judgment  suffereil  with  Intent  to 
hinder,  delay,  or  defraud  creditors  bdng  void 


against  sech  cmdhon.— Bloodgood  t.  Mdoaner, 
?W1$.)  64  N.  W.  772. 

Bights  of  oredltors. 

14.  Where  im^wrty  Is  transferred  by  the 
husband  pending  an  action  for  divorce  and  ali- 
moiu',  in  part  consideration  of  an  agreement 
by  the  purchaser  to  simport  the  haemuid,  the 
Intoit  of  both  pardea  being  to  r»der  ineCFee* 
tool  an7  Jadgment  reoorwea  br  tlie  wife,  such 
transfer  is  void,  even  thonjdi  there  is  a  further 
consideration  that  the  purchaser  shall  pay  cer- 
tain debts  of  the  husband;  and  the  purchase, 
being  guilty  of  actual  fraud,  is  answerable 
for  the  proceeds  of  the  property  without  al- 
lowance even  tot  debts  paid  in  aceordance  with 
his  agreement— Byrnes  v.  Vols,  (Minn.)  54  N. 
W.  942. 

Aotion  to  set  aside— Partlefl. 

U.  Tlw  insolvent  Is  not  a  necessary  party 
defendant  to  an  action  by  an  assignee  or  re- 

,  ceiver  under  Gen.  Laws  1881,  c.  148,  S  4,  to 
annul  a  oonveyance  of  land  alleged  to  hAve 
been  a  fraudnlMit  preference  of  a  ereditor,— 
WUlUmson  v.  Seldcn,  (Minn.)  64  N.  W.  lOSB. 

;  Evidence. 

I  16.  Where  a  wife  claims  to  hold,  as  against 
■  creditors  of  her  hnsl>and,  property  conveyed  dl- 
:  rectly  from  him  after  the  indebtedness  accrued, 
I  the  bnrden  is  on.  her  to  show  by  satisfactory 
evidence  that  she  purchased  and  paid  ttxr  the 
'  property  out  of  her  aeparate  estate.— Le  Saul- 
nier V.  Krueger,  (Wis-f  64  N.  W.  774. 

 iDBtruotions. 

17>  In  an  action  to  set  aside  a  mortgage  as 
fraudulent,  it  Is  misleading  to  instruct  the  Jury 
that,  'Srbere  fraud  is  charged,  express  proof 
la  not  required;"  that  "fraud  will  not  be  pr«- 
fiumed  upon  slight  circumstances  or  mere  sus- 
picion," but  must  "amount  to  clear  proof,  l»e- 
;ore  a  par^  can  be  held  liable"  Grant,  J.,  dis- 
senting.—AcHa     McQueen,  (Mteb.)  64  N.  W. 

18.  An  Instruction  in  a  suit  between  the 
'  crediton  of  a  mortgagor  of  personal  property 
I  and  the  mortgagee,  which  requires  the  latter, 
I  in  addition  to  proof  of  good  faitti,  and  absence 
I  of  a  fraudulent  intent,  to  satisfactorily  explain 
I  why  there  was  not  an  immediate  ddlvar  of 
.  property,  and  an  actual  and  conttnned  change 

of  possession  thereof,  is  erroneous.— First  NaL 
I  Bank  v.  Lowrey,  (Neb.)  54  N.  W.  568. 
I       19.  In  a  suit  by  creditors  awiUwi  the  debt  >r"s 

mortgagee,  an  instruction  that  certain  things 
,  mentioned  "are  strong  evidence  of  a  secret 
I  trust"  is  erroneous,  as  It  is  for  the  jury  to  deter- 
I  mine  what  weight  shall  be  given  to  different 

items  of  evidence.— F^t  NaL  Bonk  r.  Lowiey, 
'  (Neb.)  64  N.  W.  568. 

GARNISHMENT. 

See,  also,  "Attachment;"  "Execution." 
Validity  of  writ,  see  "  Writs, "  8. 

Property    mortgaged  to  aeoure  ad- 
ranees. 

1.  Bev.  St.  1878,  S  2768,  makes  a  garnishee 
liable  to  plaintiff  to  the  amount  of  pn^erty  in 
his  possession,  or  under  his  control,  belonging  to 
defendant  at  the  dme  of  service  of  the  summons, 
to  the  extent  of  defendant's  interest  therein,  ex- 
cept Huch  as  is  nempt  from  execution.  Hdd, 
that  where  a  gamiahee  had  possesBion  of  goods 
as  mortgagee  of  defendant,  to  secure  advances 
made  and  to  be  made,  he  is  liable  to  plaintiff  for 
the  value  of  the  goods  in  excess  of  the  amount 
advanced  before  the  summons  was  served. — 
MeCown  t.  Smith,  (WisJ  64  N.  W.  3L 

FenoDfl  and  property  BufctJeot  to  pro- 
oess. 

2.  A  testator,  by  one  clause  of  his  will,  de- 
vised certain  property  to  A.,  subject  to  the  pro- 
visions of  another  clause,  appointed  trustees  to 
manage  it,  applying  the  Income  to  A.*8  support, 
and  making  the  title  a  limitation  on  the  title 
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vested  in  A.  the  flnt  cbnse  tmtU,  In  their 
diecretlon,  A.  had  become  eonqwtoit  .to  manaxe 
It,  when  the  tftle  should  vest  abaolntelr  in  A. 
Htid,  In  an  action  against  A.  by  a  creditor,  that 
the  truateea  could  not  be  holden  as  garnish  c  i, 
since  it  would  deprive  them  of  the  means  of  | 
carrying  out  the  testator's  intentions,  and  since 
the  creditor  has  no  better  claim  to  the  property  j 
than  A.  has,  and  the  latter  could  not  maintain 
au  action  for  any  part  of  it.— Meek  r.  Briggs, 
(Iowa,)  54N.  W.m  , 

Affidavit.  i 
8.  An  affldaTtt  flor  a  writ  of  garnishment,  i 
which  states  that  a  suit  has  been  commenced  - 
by  plaintiff  against  the  iMindpal  defendant,  is 
sufficient,  under  Pub.  Acts  iS80,  No.  73,  I  1, 
relating  to  such  affidavitSf  and  need  not  show 
tbat^e  suit  is  still  pending;  it  being  presumed 
from  the  fact  of  the  commencement  of  an  ac- 
tion that  it  is  still  pending,— State  SaT.  Bank 
T.  Hosmer,  (Mich.)  MN.  W.  632. 

4.  As  the  statute  does  not  so  require,  the 
affidavit  for  a  writ  of  gamisbment  need  not 
show  that  the  debt  on  which  the  principal  ac- 
tion is  broaght  Is  due  at  the  time  of  commence- 
ment of  the  garnishee  proceedings. — State  Bav. 
Bank  t.  Hosmer,  (Mich.)  M  N.  W.  632. 

5.  Under  Uow.  St  8  orovidimc  that 
"two  or  more  pemons  severally  liable  may  be 
garnished  in  the'  same  action,  and  their  dis- 
closure and  all  other  proceedings  shall  be  sev- 
eral, and  judgment  shall  be  rendered  for  snch 
sum  as  the  court  shall  order  for  or  against 
each  severally,"  one  affidavit  may  be  filed  for 
writs  of  garnishment  against  a  number  of  per- 
sona severally  liable  to  the  principal  defendant: 
onlv  the  subsequent  proceemngs  being  required 
to  be  against  each  of  them  severally.  Ball  v. 
Yonng.  18  N.  W.  225.  62  Mich.  fTQ,  dlstin- 
giUshed.-  Sute  Sar.  Bank  r.  Hosmer.  (Mich.) 
54  N.  W.  632. 

Jnriadiction  of  jostioe — Appearanoa  of 

garnishee. 
a.  In  garnishment  proceedings  in  justice 
court  a  Judgment  was  rendered  against  the  i 
garnishee,  bat  on  the  aame  day,  by  agreement ! 
of  parties,  the  Judgment  was  opened  and  the  ' 
action   adjourned.    On   the   adjourned   day : 
neither  defendant  nor  the  garnishee  appeared,  j 
and  judgment  was  rradered  against  the  gar- 1 
nibhee  for  the  amount  of  the  judnnent  in  the 
main  action.    Hdd,  that  the  judgment  was 
void,  for  after  the  entir  of  the  former  judg- 
ment the  consent  of  the  garnishee  could  not . 
give  the  justice  power  to  reopen  the  judgment,  ' 
and  restore  his  Jurisdiction;   a  garnishee  not 
being  able,  by  voluntary  appearance,  to  confer 
jurisdiction,  or  waive  the  recinlrements  of  the 
statute.— MeCormiek  Harvesting  MMct.  Co. 
James,  (Wis.)  54  M.  W.  1088. 

Judgment  agalnat  gamiabee— By  de- 
fault. 

7.  Whore  a  defttnlt  entered  against  a 
garnishee  for  failure  to  appear  is  set  aside, 
and  a  second  default  Is  entered  against  it  for 
failure  to  answer,  such  garnishee  is  not  entitled 
to  the  benefits  of  Code,  S  29S5.  providing  that, 
for  mere  failure  to  ai^ear,  a  garnishee  is  not 
UaUe  to  pay  the  amount  of  plalntifTB  judgment,  I 
unless  he  has  had  an  opportunity  to  snow  cause  { 
against  the  is8iiin|t  of  an  necution;  and  it  is 
not  an  abuse  oiF  dUcretion  for  the  court  to  re* 
fuse  to  set  aside  the  second  default — McDonald 
V.  Finney,  (Iowa,)  54  N.  W.  470. 

On  answer. 

S.  Where  a  garnishee  Is  an  assignee  of  the 
Judgment  d^tor  for  the  benefit  of  creditors, 
and  his  anawer  combines  witb  a  general  de- 
ninl.  n  ntutement  of  "nil  the  facts  and  cir<'um- 
stances"  concerning  his  liabili^  or  indebfea- 
ness.  Betting  forth  in  detail  all  the  proceedings 
in  relation  to  the  execution  and  delivery  of  the 
AHsigument,  his  acceptance  and  possession, 
which  facts  show  his  liability,  a  judgment  on 
the  answer  without  a  trial  is  proper,  since  tne 


qnastkn  ia  disn  ou>  of  law,  Dotwithstanduc 
the  deniaL— Orerer  v.  Culver,  (.Wis.)  64  N.  W. 
686. 

Ansmr  of  g«rnliihM  —  FlewUng  and 

proof, 

9-  Where  the  garnishee  in  its  answer  sets 
up  that  the  check  in  its  posseasiiHi,  alleged  to  be 
the  propertr  of  defendant,  had  be«i  transferred 
by  defnidant  to  A.  befdre  tiie  garnishment,  it 
is  reversible  error  to  permit  the  garnishee  to 
show  on  the  trial  that  the  dieclc  had  been  as- 
ugned  to  B.  before  the  garnishment.— J<^n  R. 
Davis  Lwnber  Go.  r.  First  Nat  Banl^  (Wla.) 
54  N.  W.  10& 

Om  OompuileB. 

Aetfon  li»r  nt^oirion,  see  •^BvideaoB, "  80. 
LiabUltr  tot  deCsot  in  su«e^  aea'^B^gOgaM^'U. 

Caoaa  mortia — Erideooe  to  establiaK 

In  an  action  tnvxdving  the  question 

whether  there  was  a  gift  causa  mortia  of  mon- 
ey by  K.  to  B..  the  latter  testified  that  the 
mon^  was  given  to  her  and  K-'s  husband 
jointly,  and  that  she  was  given  poss^jssion  of 
the  box  in  which  It  was  kept  before  K.*8  death. 

husband  testified  that  the  mwey  was 
given  to  her  aknub  and  that  K's  husband  was 
givm  no  Interest  In  it.  One  of  the  oommls- 
uoners  before  whom  there  had  been  certain 
probate  proceedings,  and  several  lawyav,  tes- 
tified that  in  such  proceedings  B.  testified  that 
K.  did  not  deliver  the  money  to  her  before  her 
death.  HHd,  that  the  gift  was  not  established. 
— P^e's  Sav.  Bonk  v.  Look.  (Mich.)  64  N. 

GBAIO)  JT7BT. 

Sammonlng  and  impaneling. 

Oode,  I  234.  provides  that  the  names  of 
75  persons  are  to  I>e  returned,  from  which  8  or 
12  are  to  be  sdected,  as  the  case  may  be,  to  be 
summoned  to  the  first  term  in  the  ensuing  year, 
and  that  from  this  8  or  12  tlw  S  <«  Tto  be 
sworn  as  grand  jurors  are  drawn.  Section  238 
provides  uoat  grand  jurors  shall  be  selected  for 
the  first  term  in  the  year  in  which  jnrora  are 
required,  commencing  next  after  the  1st  day  of 
January  in  each  year,  and  abM  serve  one  year. 
Section  243  provides  that,  except  when  required 
at  special  term,  the  grand  jury  need  not  be 
summoned  after  the  first  term.  Hdd,  that  the 
grand  jury  may  be  reorganized,  at  each  term  of 
the  year,  from  the  8  or  12  summoned  to  the 
first  term.— fitate  t.  Braskamp,  (Iowa.)  54  N. 
W.  682. 

aUABAlVTY. 

Bee,  also,  **Prlnolp«l  and  Saretj." 

Erideooe. 

In  an  aetkm  on  the  gnaranty  of  a  note, 
it  appeared  that  the  note  was  given  in  payment 
for  a  wagon  purchased  from  plaintiff  company 
under  a  warranty  for  a  year.  The  wagnn 
proved  defective,  and  plaintiff  sent  a  new  wheH 
and  axle,  which,  however,  failed  to  remedy  the 
defect.  Two  years  after  the  sale  the  wagon 
was  returned  to  plaintiff,  which  refused  to  re- 
ceive it.  An  employe  of  defendants  testlfieil 
that  plalntiflTs  general  agent  told  him  at  tlif 
time  to  have  the  wagon  returned  to  plaintiff, 
but  this  the  general  agent  denied,  stating  that 
he  merely  requested  defendants  to  send  back 
the  wheel  and  axle.  Hdd,  that  a  verdict  for 
defMidants  would  not  be  disturbed.  —  Kansas 
Mannf  g  Co.  v.  Lumry,  <Neb.)  64  N.  W.  128. 

GXTABDIAH  AlVB  WABB. 

Appointment  of  guardian. 

1.  Where  the  adopting  parenta  appoint  a 
guardian  for  the  child,  by  will,  the  person  so 
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named  Ib  aa  Interested  parb,  «B  aKwa,!,  In  ft 
proL-eetling  by  the  natural  father  lor  the  aroolnt* 
ment  of  a  guardian  of  auch  child. — In  re  John- 
■on,  (Iowa.)  S4  N.  W.  68. 

%  Tbm  aelectiQn  of  a  gnanUaii  b  vlthin  the 
discretion  of  the  court  apiK^tjnR,  and  tinlcHi 
there  la  a  clear  aboae  ot  ihat  diacretiOD  the 
supreme  ooort  will  sot  interfere.— In  re  Joho- 
son,  (Iowa.)  54  N.  W.  69. 

3.  The  domicile  of  an  adopted  c^IId  ia 
that  of  ita  adopting  parent,  and,  wUon  the  par- 
ent was  a  resiaeot  in  a  county  In  Iowa  at  the 
time  of  his  death,  the  court  in  that  county  has 
Jurisdictimi  to  appoint  a  gnardian  of  ita  peraon. 
though  at  the  time  it  la  In  anoth<>r  state,  in  the 
cnstody  of  a  testamentary  goardian  appointed 
as  autiaortaed  by  the  laws  of  that  state,  and  of 
which  the  parent  was  fOTmerly  a  resident— In 
re  Johnson,  (lowaO  B4  N.  W.  6D. 

Tsilnre  by  gnardian  to  collect  d«bt — 
Action  by  guardian  ad  Ut«m. 

4.  Where  a  goneral  guardian  refuses  to 
collect  the  purchase  price  ot  land  sold  by  him 
for  the  minors,  an  action  for  Its  recovery  may 
be  TK-oBecnted  by  the  latter  throuKh  a  guardian 
ad  litem.— Pet wson  t.  BallUf,  (Ubuu)  M  N. 
W.  185. 

Sale  of  ward's  land. 

5.  Under  How.  St.  i  6719,  giving  the  cir- 
cuit court  In  dienceiTi  in  the  oonntr  where  an 
infant  resides,  Jnrisdiction  to  authorlce  the  sale 
of  the  infant  s  property,  where  that  court  au- 
thorized the  sale  of  an  infant's  land,  it  has 
jurisdiction  of  supplemental  proceedings  to  en- 
force payment  pursuant  to  the  sale,  though 
the  land  is  situated  In  another  county. — In  re 
AxteU,  (Mich.)  54  N.  W.  889. 

6.  A  special  goardian  was  authorized  by 
decree  in  <^anceiT  to  sell  the  infant's  land  for 
$1,600,— {400  cash,  and  a  mortgage  thereon  for 
tlJSOO.  The  guardian's  solicitor  negotiated  a 
sale  for  $1300,  but  took  In  payment,  for  the 
greater  part  abore  the  mortgage,  personal 
property,  which  the  guardian  refused  to  accept. 
The  sondtor  reported  the  sale  as  for  $1,600, 
on  the  terms  of  the  decree,  and  the  sale  was 
confirmed.  BM  that,  as  the  purchaser  knew 
he  waa  purchasing  from  a  special  guardian,  he 
is  presumed  to  hare  had  knowledge  of  the  lat- 
ters  authori^,  and  the  sale  for  $1,800  would 
be  enforced,  but  the  price  above  the  mortgage 
ButhoriEed  ahonld  be  paid  In  caah.— In  re  Ax- 
tell,  (Mich.)  54  N.  W.  889. 

 Bond  of  guardian. 

7.  A  guardian's  bond  provided  that  where- 
as the  guardian  hnH  been  licensed  "to  sell  all 
the  real  estate  oF'  the  decease*!  father  of  the 
wards,  "to  wit.  commencing  at  a  p<nnt,"  etc., 
(describing  all  the  lands  formerly  owned  by  de- 
ceased in  a  certain  county:)  and  that  if  said 
guardian  shall  aoeonnt  for  the  proceeds  of  sale 
"of  said  real  estate."  etc.,  then  the  obligation 
shall  be  void.  SM,  that  such  instrument  was 
not  a  bond  for  the  sale  of  real  estate  formerly 
owned  by  deceased  not  described  therein,  and 
siuinTefl  in  a  different  county. — \Veld  v,  John- 
son Mtuinf  K  Co..  (Wis.)  M  N.  W.  335. 

8.  Her.  St  It  3919,  pro^des  that  hi  case  of 
an  action  relating  to  any  estate  sold  by  a 
guardian,  in  which  the  ward  or  any  person 
claiming  under  the  deceased  shall  contest  the 
validity  of  the  sale,  it  shall  not  be  avoided  on 
account  of  any  irregularity  in  the  proceedings, 
provided  it  shall  appear  (1)  that  the  guardian 
was  licensed  to  make  the  sale  by  the  countgr 
court  having  jnrisdiction;  "(2)  that  he  gave  a 
bond  which  was  approved  by  the  county  court 
before  sale,"  etc.  Held,  that  a  failure  by  a 
fniardian  to  give  bond  before  the  sale  of  her 
wards'  real  estate  invalidated  the  sale,  and  the 
purchaser  took  no  title  aa  against  the  wards. — 
Weld  V.  Johnson  Manafg  Co.,  (Wia.)  54  N. 
W.  335. 

 Notice  of  sale. 

9.  Proof  by  affidavits  of  postinir  public  no- 
tices of  sale  IS  not  exclusive,  and  the  Cud>; 


merely  provides  a  mode  wtUch  is  sufficient,  bat 
does  not  provide  that  it  shall  supersede  all 
other  forms  of  proof.— Ijuimer  t.  Wallace, 
(Nab.)  64  N.  W.  &36. 

 OoUateral  attaok. 

10.  In  a  collateral  attack  on  a  guardlan'a 
sale  of  real  estate,  where  all  the  steps  required 
by  statute  have  been  taken,  a  sale  made  and 
confirmed,  and  a  deed  made  to  the  purchaser, 
the  sale  will  be  sustained  if  the  court  had  Ju- 
risdiction, though  there  may  be  Irregulaiittes 
which,  in  a  direct  proceeding,  would  render  the 
sale  erroneous.— £arimer  t.  Wallace,  (Neb.) 
54  N.  W.  835. 

KABEAfl  OOBFU& 

Hearing  and  determination. 

1.  Mere  errors  and  irregnlaritlee  In  a  judg- 
ment or  proceeding  of  a  court  in  a  criminal 
ease,  under  which  a  person  is  imprlsonad, 
which  are  not  of  such  a  character  as  render 
the  iB-oceedings  void,  cannot  be  reviewed  on  ap- 
plication for  a  writ  of  habeas  corpus,  since  that 
writ  cannot  operate  as  a  writ  of  emnr.— State 
V.  McOlay,  (r^Bb")  64  N.  W.  524. 

2.  Whether  a  prisoner  accused  of  a  crime 
by  Infwrmatton  filed  in  the  district  court  has 
had  or  waived  a  preliminary  exunlnation  for 
the  same  crime,  as  required  by  Laws  1800,  c 
71,  I  8,  Is  a  question  of  procedure,  pure  and 
simple;  and  where  a  prisoner  pleads  in  abate- 
ment to  an  information  that  he  has  neither  had 
nor  waived  a  preliminary  examination  for  the 
offense  chargea  in  the  informatlmi,  and  the  idea 
is  overruled  by  the  court,  audi  ruling  cannot 
be  reviewed  by  habeas  conma. — State  t.  Batnes, 
(N.  D.)  54  N.  W.  641. 

S.  Defects  or  Irregularities  in  the  cailluK, 
drawing,  or  summoning  of  grand  juries  cannot 
be  considered  on  habeas  corpus.— State  v.  Mc> 
Clay,  (Neb.)  64  K.  W.  624. 

HEALTH. 

Disobeying  quarantine  order — Criminal 
Information. 

A  criminal  Information  which  limply  al- 
leges that  accused  did  openly  dlsob^  a  quarau- 
tine  order  of  the  county  superintendent  of 
health,  prohibiting  him  from  going  upon  the 
street,  by  so  going  uixm  the  street,  states  no 
offense,  because  it  does  not  show  that  accused 
had  any  knowledge  that  such  an  order  had  been 
made.-SUte  t.  Bntta,  (S.  D.)  54  N.  W.  603L 

HIGHWAYS, 

Eatoppel  to  deny  existence  of  highway,  see  *'Ss> 
topp8i;"M.  ti 

Establishment  by  user. 

1-  A  highway,  as  originally  described  In  the 
return  of  the  commissioners  in  1871,  was  to 
mu  along  the  shore  of  a  lake,  six  rods  from 
high-water  mark.  The  high-water  mark  was 
never  established,  and  the  nigbway,  aa  at  pres- 
ent claimed,  crosses  complainant's  land  VSl  feet 
from  the  water's  edge.  In  platting  two  vU- 
laxea,  about  half  a  mile  apart  near  both  of 
which  the  alleged  highway  was,  the  highway 
was  practically  ignored,  and  In  the  street  as 
now  clamed  there  was  a  swamp  hole,  and  the 
public  traveled  wherever  the  best  opportunity 
offered.  Held,  that  a  highwu  1v  user  was  not 
established. — Schroeder  v.  Villan  tit  Onekama, 
(Mich.)  M  N.  W.  042. 

EBtabUshment  by  statutory  prooeed- 
ings. 

S.  Proceedings  to  estaMish  and  lay  out  a 
highway  are  void  where  there  is  no  legal  evi- 
dence of  the  petition  for  the  highway,  Ihe  no- 
tice, or  the  service  thereof,  hat  tnly  a  rtt-ital 
of  these  facts  in  the  return  of  the  coaiini«Hinn- 
i-rs.— S<'hroe<1er  v.  Village  of  Onekama,  (Mich.) 
54  N.  W.  642.  «M  ^  / 
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8.  Code  1S51  provided  for  the  appointment 
"bj  the  court  of  a  coramiwdoner  to  examine  Into 
the  ea^Mdiency  of  a  proposed  road,  and  declared 
that  the  court  should  ai  the  time  for  the  com- 
mencement of  such  examination,  and  that,  if 
the  commlBsioner  reported  against  the  road,  "no 
further  proceedinfrs  shall  be  had  thereon." 
Bdd,  that  the  omission  to  fix  a  time  for  the 
commencement  of  the  examination  did  not  in- 
validate a  proceeding  for  the  estaUiabment  of 
a  toad.— Ijarson  t.  Fitzgerald,  (Iowa,)  54  N.  W. 

4.  Code  1S51  provided  for  the  apitointment 
bv  the  court  of  a  commiBsiouer  to  examine  into 
the  expediency  of  a  proposed  road,  and  de- 
clared that  the  court  should  fix  the  time  for  the 
commencenicait  <tf  such  examination,  and  that, 
If  the  commiBflioner  reported  against  the  road, 
"no  further  proceedings  shall  be  had  thereon. 
Hdd,  that  an  order  stating  thkt,  '^o  remon- 
strance a^earing  against  road  No.  27,  It  ia  or- 
dered for  record,  to  wit,"  followed  hj  the  note* 
of  the  survey  of  the  road  at  length,  la  a  aoA- 
oient  judicial  establishment  of  the  road.— Larson 
T.  Fltcfcerald,  (lowaJ  64  N.  W.  441. 

6.  Oode  1851,  f  536,  required  the  court, 
when  the  commissioner  rc^rted  in  favor  of  the 
proposed  road,  to  appoint  a  dav  when  the  mat- 
ten  should  be  acted  on,  which  nionld  be  not  less 
tiian  60  nor  more  than  90  dan  distant,  ffefaf, 
tiiat  an  order  redting  that  the  commisrioner^B 
report  had  been  presented,  and  that  the  matter 
was  "ordered  for  final  bearing  in  60  days,"  was 
a  snfficieut  compliance  with  the  statute. — Lar- 
son r.  Fitzgerald,  (Iowa.)  54  N.  W.  441. 

A.  8  How.  St.  9  1298.  relating  to  highways, 

firovides  that  the  notice  of  application  for  lay- 
Dg  out  a  highway  shall  be  served  "on  the  own- 
ers or  occupants  of  the  lands"  through  which 
the  road  is  to  run,  either  personally  or  by  copy 
1^  at  the  residence  of  each  owner  or  occu- 
pant, and,  if  no  person  diaU  reside  npon  such 
lands,  and  the  owner  does  not  reside  In  the 
township,  notice  shall  be  served  by  posting  etc 
Hdd,  that  proceedings  to  lay  out  a  highway 
through  lands  occupied  by  a  tenant  are  void, 
in  the  absence  of  service  of  notice  on  socb  ten- 
ant—Welch V.  Hodge,  (Mich.)  54  N.  W.  175. 

Alteration  and  Taxation. 

7.  A  town  may  change  the  grade  of  a  high- 
WBj  within  its  limits  so  that  the  surface  wa- 
ter  falling  on  such  highway  Is  diverted  from 
its  usual  course  without  Incurring  liability  to 
the  owner  of  adjacent  land  on  which  such  sur- 
face water  flows  when  so  diverted, — Champion 
T.  Town  of  Crandon,  (Wis.)  54  N.  W.  775. 

8.  The  power  of  the  supervisors  of  a  town 
to  determiue  on  a  plan  of  improving  highways, 
and  providing  for  the  removal  of  surface  water, 
is  a  diBcretionary  one,  and  a  mere  error  of 
judgment  in  reapeet  to  the  plan  will  not  subject 
the  town  to  an  action  for  aamaiEes.--Ohampiou 
v.  Town  of  Crandon,  (Wis.)  54  N.  W.  775. 

9.  Where  the  auditor's  court,  passing  upon 
a  petition  to  change  a  road,  finds  that  "all  the 
reQuiremoits  of  the  law  were  performed,"  the 
posting  of  notices  of  the  petition,  although  a  ju- 
risdictional prereQuisite.  may,  in  a  collateral 
proceeding,  be  proved  by  parol  evidence.~Lar- 
BOD  T.  Fitsgerafd,  (Iowa,)  64  N.  W.  441. 

10.  Where  a  puolic  highway  is  vacated  and 
abandoned  as  such  by  lawful  authority,  the 
land  included  therdn  reverts  to  the  abatting 
proprietors,  and  cannot  be  appropriated  by  a 
railroad  company  for  right  of  way  without 
making  compoisation  to  such  proprietors.  — 
Omaha  Southern  Ry.  Co.  t.  Beeeon,  (Neb.)  64 
N.  W.  557. 

11.  Proof  that  the  east  three  miles  of  a  cer- 
tain public  road  had  been  fpnced  up  for  30 
years;  that  another  part  of  the  road  was  cov- 
ered by  another  road ;  that  the  rest  of  the  road 
had  been  used  and  worke<l  onlj'  by  a  few  per- 
sons; and  that  the  only  recognition  of  the  road 
by  the  public  during  30  years  were  certain 
changes  of  the  road,  made  nt  the  instance  of 
those  who  desired  part  of  the  road  for  private 


us^ — Is  sufficient  to  show  abandonment  of 
road  by  the  pubUe. — Laraon  t.  Fitigaald* 
(Iowa,)  54  K.  W.  441. 

ObetraotioiiB. 

13.  Where  land  is  dedicated  to  pabBo  OM 
for  a  street,  but  Is  never  actually  opened  for 
travel,  it  is  not  a  "highway."  wiUiin  Rev.  St. 
S  1326,  providing  tbat  whoever  shall  obstracC 
any  highway  shall  forfeit  for  every  anch  of- 
fense a  sum,  etc.— State  ▼.  Paine  Lnmbw  Co., 
(Wis.)  64  N.  W.  508. 

18.  The  right  of  an  abutting  lot  owner  to 
temporarily  ase  a  part  of  the  street  for  bnild- 
ing*  operations  is  founded  on  reasonable  neces- 
sity, and  not  as  owner  of  the  foe  of  any  part, 
of  the  str— t;  and,  la  tha  abaenca  of  municipal' 
regulations  as  to  the  qjiaee  to  ha  ooeimied,  the 
extent  of  the  necesdty  depends  on  the  drcimi- 
stspces  of  each  particolar  case.  Hnndhansen 
V.  Bond,  36  Wi4.  2U,  explained.- Uaymoud  v. 
liiseberg,  (Wis.)  54  N.  W.  612. 

14.  In  an  action  against  a  lot  owner  aad  a 
city  jolutly  for  personal  Injuries  snstained  by 
the  upsetting  of  plaintiu's  buggy  at  night  on  a 
pile  of  dirt,  which  the  lot  owner  had  taken 
from  her  cellar,  and  placed  on  the  street,  a 
special  verdict  that  she  did  not  use  ordinary 
care  to  prevent  Injury  to  traTelos,  and  that  b» 
Hinted  lantern  was  displayed,  la  insaffietent 
to  justify  a  judgmoit  against  her,  where  it  is 
not  found  that  the  Injury  resulted  from  the 
absence  of  a  lantern,  or  from  the  lot  owner's 
want  of  cara- Raymond  v.  Eiseberg,  (Wis.)  54 
N.  W.612. 

15.  In  an  action  to  recover  a  forfeiture  for 
an  encroachment  on  a  town  road  it  appeared 
that  the  road  was  laid  out  on  a  certain  section 
line,  and  not  from  any  natural  or  fixed  monu- 
ments. The  state  ];Hx>daced  evidence  of  the  lo- 
cation of  an  original  quarter  post,  and  thus 
claimed  to  locate  the  section  Une.  Defendant 
introdneed  sarvcrs  to  show  that  the  line  was 
located  elsewhere.  HcU,  that  it  was  propor  to 
charge  that.  If  the  jury  found  that  the  original 
<inarter  post  was  located,  that  would  control, 
but.  If  not,  thai  they  were  to  determine  where 
the  correct  line  was.— State  t.  Wertzal,  fWia.) 
54  N.  W.  579. 

le.  How.  St.  8^  1371.  1372,  provide  that, 
where  a  highway  is  encroached  on,  the  high- 
way commissioner  may  make  an  order  reuuir- 
ing  the  occupant  of  abutting  land,  and  of  wnidi 
the  encroachment  forms  a  nart  of  the  indosure, 
to  remove  such  encroachment,  and,  if  it  Is  not 
removed,  the  commissioner  nuur  institute  ' pro- 
ceedtugs  for  its  removal.  Hdd,  that  the  stat- 
ute gives  a  public  remedy,  and  was  not  de* 
signed  to  make  it  the  duty  of  the  commissioner 
to  Institute  proceedings,  at  tiie  instance  of  a 
private  person,  when  the  commissioner  believes, 
after  innnlrv,  that  no  unlavrful  encroachment 
exists.- White  v.  Highway  Conors  of  Leoni- 
daa,  (Mich.)  54  N.  WT  875. 

Liability  for  defects. 

I       17.  Where  a  town  changes  the  course  «<  a 
■  highway  crossing  a  river  over  whiJi  it  erects 
i  a  new  bridge^  leaving  the  old  bridge  m  .1  d**' 
'  fective  condition,  a  failure  to  erect  und  main 
I  tain  a  barrier  at  the  intersection  of  the  old 
and  new  roads  warning  travelers  of  the  t-hanga 
is  a  defect  in  the  highway  which  roiult^rs  the 
town  liable  for  any  injury  caused  tJiereby. 
where  both  roads  at  the  intersection  preaeut 
;  the  appearanceof  travded highways. — Schnenko 
1  V.  Town  of  Pine  River,  (Wis.)  54  N.  W.  1007. 
I      18.  Where  the  Jury  has  been  instructeil  to 
'  find  whether  pllUotiff,  when  injured  by  a  defect 
:  in  a  highway,  was  so  intoxicated  as  to  be  in- 
capable of  exercising  ordiaaij  care  to  avoid 
I  danger,  it  was  not  error  to  refuse  at  that  time 
j  to  instruct  as  to  the  legal  effect  thereof  it 
1  plaintiff  was  so  intoxicated. — Schuenke  v.  Town 
of  Pine  River,  (Wis.)  54  N.  W.  1007. 

19.  Where  an  injury  Is  directly  caused  by 
a  defect  in  a  highway,  the  town  Is  liable. 

I  though  the  injury  occurs  a  few  rods  ULitant 
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fnm  the  Iddvirar.— {hAkmnke  t.  Town  of  Ffee 

River,  (Wis.)  54  N.  W.  1007. 

20.  BTidence  that  a  barrier  hod  been  sab- 
ftta&tiallf  gone  for  several  months  before  the 
arddeot  shows  constructiTe  notice  to  the  town 
of  the  (iefect.— Schn^nlte  v.  Town  of  Ptae 
River,  AVia.)  54  N.  W.  1007. 

SI.  The  conrt  properlj  admitted  testimony 
as  to  the  condition  of  a  highway  after  thi* 
accident  happened,  where  the  conditions  had  re- 
mained QnchanRed  from  the  time  of  the  ac- 
<^dent  to  the  time  testified  to.— Schuenke  t. 
Town  of  Pine  Riw,  (Wia.)  64  N.  W.  1007. 

9S.  In  an  action  asatnst  a  town  for jwrsonai 
Injuries,  it  appeared  that,  as  plaintifra  horse 
^ied  at  some  object  1^  the  roadside,  the  wagon 
wheel  stmck  a  log  near  the  center  of  the  high- 
way. There  was  no  evidence  that  the  horae 
was  mnnlng  away,  or  that  plaintiff  had  loRt 
control  of  him.  The  conrt  instrncted  that  if 
the  caase  of  the  InjoiT  was  not  the  want  of  re- 
pair in  the  highway,  bat  because  plaintiff's 
norae  became  R-ightened,  plaintiff  cannot  re- 
cover. Btid,  that  the  inatraetlon  was  more  fa- 
vorable to  defendant  than  it  was  entitled  to,  as 
it  cannot  be  said  as  matter  of  law  that  the 
mere  sluing  of  the  horse,  and  not  the  obstrao- 
Hon  in  the  highway,  was  the  proxlmata  caose 
of  the  injury.  —  Liingworthy  v.  Township  of 
Green,  (Mich.)  54      W.  007. 

88.  ui  u  aetton  for  injuries  recelred  by 
'driving:  orer  an  embanlcment  In  defendant 
city's  str<e«ti  (t  appeared  that  plaintiff  waa  an 
employe  in  a  livery  rtable,  aud  accustomed 
to  handling  fanraos;  that  he  had  frequently 
driven  over  the  street  before;  that  his  norses 
WPTP  gentle  and  tractable;  and  that,  on  a  dark 
night,  he  drove  over  tlie  embonkmuit  at  a 
point  where  it  was  so  dark  he  could  not  see 
where  he  was  going.  Htid,  ttat  he  waa 
gnUtr  of  contributory  neetlgence  In  driving 
where  it  was  so  darlt  that  tie  could  not  see. — 
Terry  t.  City  ot  Cedar  Falls,  (Iowa,)  64  N.  W. 
225. 

MOLXDAYB. 

Jndiolal  bti8iire<«. 

The  grnntinti  of  an  order  by  4  district 
«r  county  h^ge,  allowing  an  attachment  In  an 
action  on  a  claim  not  due,  la  juiHcial  budness, 
within  the  monning  of  Gomp.  St.  c.  10,  |  38, 
forbidding  such  buidnefis  to  be  traoaacted  on 
Snnday  or  a  legal  holiday.— -Mexdianta'  Nat 
BwikV.  Jaffnjt  (Xeb.)  64  N.  W.  8B8. 

HOMBSTBAB. 

Conveyanoe  by  husband  to  wlfa,  see  "Husband 
udWIfe."/ 

Bight  to  homeatead. 

1.  Neither  the  husband  nor  wife  can  be 
estopped  t?  the  acts  of  the  husband  alone  from 
assorting  their  homestead  rfghta.— OUes  t.  1011- 
«r,  (Neb.)  54  N.  W.  651. 

2.  An  nndiTlded  Interest  in  real  estate,  ac- 
eompanled  by  the  exdnalve  occupancy  of  the 
uremises  by  the  owner  of  such  interest,  and  tiis 
family,  as  a  home,  ia  sufficient  to  support  a 
homestead  exemption.— Qilas  T.  Millei,  (Neb.) 
54  N.  W.  651. 

Conveyanoe* 

8.  Under  the  homestead  law  of  1870  the 
parchaser  of  land  occnpled  at  the  time  of  the 
conveyance  as  the  homestead  of  the  grantor, 
and  whiA  dees  not  exceed  In  value  the  sum  of 
42,000.  takes  It  free  from  the  Hen  of  a  judg- 
ment  docketed  prior  to  such  purchase,  but  dur- 
ing the  existence  of  the  namestead  right. — 
Ofies  T.  HiUet.  CNeb.)  64  N.  W.  6S1. 

4.  The  courts  will  not  specifically  enforce 
a  contract  for  the  sale  of  the  homestead  of  a 
married  person,  whatever  may  be  its  value, 
unless  such  contract  is  executed  by  both  hns- 
hand  and  wife.— Clarke  t.  Koenig,  4  Neb.)  54  N. 
W.  813. 


Abandonmmt. 

0b  PlalnOff  husband  left  Us  homeatead  at 

B..  and  went  to  G.  for  employment,  the  wife 
living  a  part  of  the  time  at  B.  and  a  vtat  of 
thejome  at  0.  After  tonr  rears  they  returned 
to  B.,  and  remained  thno  nearly  one  year, 
when  they  went  to  O.,  where  they  conducted  a 
restaurant  for  a  year  as  owners,  and  after> 
wards  as  managers  for  another.  Heir  house* 
hold  goods  were  not  removed  from  the  home* 
stead;  neiHier  was  It  leased,  but  was  left  in 
the  care  of  relatives;  and  there  waa  no  inten- 
tion on  the  part  of  plaintiffs  to  abandon  it. 
Btid,  that  there  was  no  abandonment— Painter 
V.  Bteffen,  (Iowa,)  64  N.  W.  229. 

«.  Cte  tbe  qoeetion  of  whether  plabdiffs 
have  abandoned  their  homestead,  evidence  that 
before  going  away  plalntiib  tow  legal  advice 
that  auch  absence  would  not  constitute  aa 
abandonment  If  there  was  a  bona  fide  Intentlotk 
to  return,  is  admissible  ae  res  gestae.— ^Mnttr 
r.  Steffen,  (lowa^  54  N.  W.  SSd. . 

7.  Under  Goo^  {  prorl^ng  that  when 
a  public  offense  Is  committed  on  the  boundary 
line  of  two  or  more  counties,  or  within  50O 
yards  thereof,  the  jurisdiction  is  within  either 
county,  an  indictment  for  a  crime  committed  in 
the  adjoining  county,  within  600  yards  of  the 
boundary  line,  need  not  aver  that  no  prosecu- 
tion of  the  accused  for  the  crime  charged  has 
be«a  tostltuted  In  sach  adjt^ng  eountj.— 
State  Niers,  (Iowa,)  64  N.  W.  U)76:  Same 
T.  Seary,  Idj  Same  v.  DnrUn,  Id.;  Sama  t. 
Smitht  Id.;  Same  r.  Miller,  Id. 

HOHIdBB. 

AsBEiilt  with  intmt  to  oommlt  man- 
slaughter. 
1.  Under  Code^  I  8878,  which  declares 
that,  "if  any  person  assault  another  with  In- 
tent to  commit  any  felony  or  crime  punishable 
by  Imprisonment  in  the  penitentiary  where  the 
ponlahmest  is  not  otherwise  prescribed,  he 
sliall  be  punished  by  imprisonment  in  the  peni- 
tentiary," etc..  assault  with  Intent  to  oonmuC 
manslaughter  is  an  IndictaUe  felony.  State  v. 
White.  45  Iowa,  325.  foUowed.---State  t.  Ifo- 
Guiie,  aowa.)  54  NTw.  202. 

Self-deftiise. 

3.  On  a  question  as  to  who  was  the  ag- 

rssor  the  court  should  have  lostrnctn]  that, 
deceased  was  quarrelsome,  or  had  made 
threats  against  defendant,  or  entertained  any 
vindirtive  feelings,  or  had  a  motive  for  assail- 
ing him,  these  facts  were  to  be  considered,  and 
diat,  if  defendant  did  not  begin  the  affray,  bat 
stood  on  the  defensive,  and  deceased  in  a 
violent  and  angry  manner  attacked  defendant, 
and  defendant,  fe  iring  the  attack,  took  out  his 
pocketknffe,  and,  backing  away  from  deceased, 
endeavored  to  av(M  a  conflict,  the  deceased  fol- 
lowing and  grappling  with  him,  and  defendant, 
acting  on  the  boief  arising  from  all  the  drcnu- 
stances  that  he  was  in  danger  of  his  life  or 
great  bodily  harm,  used  the  knife,  defendant 
should  be  aoquitted.— People  t.  Harris,  (Mich.) 
54  N.  W.  G4S> 

Bridence — Character  of  deceased. 

S.  It  is  oroper  on  a  murder  trial,  under  the 
plea  of  self-defense,  for  defendant  to  show  not 
only  the  general  r^atation  of  deceased  for 
qnarrplsomeness,  and  the  violence  of  his  tem- 
per when  in  anger,  but  also  partlcalar  instances 
of  violence  within  defendant  s  knowledge  or  ob> 
servatlon,  as  justifying  in  defendant  a  reason- 
able apprdienaion  of  danger.— People  t.  Harris, 
(Mich.)  M  N.  W.  Ma 
Trial. 

4.  The  fact  that  on  a  mnrder  trial  defend- 
ant's father,  though  named  la  the  Information, 

and  testi&ing  on  the  preliminary  examination, 
is  not  examined  by  the  prosecution,  cannot  be 
complained  of  by  defendant,  where  the  father 
saw  only  a  part  of  the  affray,  and  the  prose- 
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cation  had  already  called  the  mother,  who 
claimed  to  have  seeo  it  all,  and  where  also  de- 
fendant's rights  had  been  fully  protected  by  his 
own  examination. — People  t.  HAtria,  (Mich.) 
64  N.  W.  048. 

5.  Where,  on  an  information  alleging  that 
defendant  did  felonionsly  and  of  hia  malice 
aforethou^t  kill  and  murder  W.*  the  jury  find 
defwdant  gnUtj  as  charged  in  the  informatlai, 
and  are  discharged,  the  verdict  cannot  be  aftw- 
warda  corrected  by  the  coort,  or  by  reas- 
sembling the  jory  and  ascertaining  from  them 
what  degree  <a  murder  they  lutoiaad  to  find- — 
Allen  T.  StMU,  (WU.)  54  N.  W.  999. 

HORSB  AND  STBEBT  SAHi- 
BOADS. 

Kegllgenoe  of  passenger,  see  "Carriers, "  13L 

Begnlation  by  city. 

1.  The  street  raUway  of  the  fdty  of  Lln- 
ooln  is  so  far  under  the  control  of  the  manid- 
pallty  that  the  latter  may  fix  the  rates  of  fare 
for  i^saage  over  said  railway,  and  may  require 
tickets,  6  for  25  centa,  to  be  kept  for  sale  by 
each  conductor  of  a  street  car.^temberg  v. 
State.  (Neb.)  54  N.  W.  653;  Bice  t.  Same.  Id. 

8.  A.  reservation,  In  an  ordinance  granting 
a  fMnehiae,  of  the  nght  to  impose  furthejr  con- 
ditlona,  inTolvea  the  nght  to  provide  for  the  en- 
forcement of  such  conditions  by  fine  for  its  dis- 
obedience.—City  of  Detn^t  T.  Ft.  Wayne  &  B. 
I.  By.  Co.,  (mU.)  54  N.  W.  968. 

H.  An  ordinance  requiring  a  particular 
■treet-railroad  company  to  sell  tickets  on  its 
can  does  not  contravMie  the  infndple  tiut  ot- 
dtnancee  shall  be  general  and  fmparual  in  thdr 
operation,  since  tnat  principle  does  not  api^ 
to  ordinances  by  virtue  of  a  reaervation  in  a 
franchise,  which  partakes  of  the  charactor  of  a 
contract.— City  of  Detroit  v.  Ft.  Wayne  &  B. 
L  Ry.  Co.,  (Mich.)  54  N.  W.  968. 

4.  An  ordinance  providing  that  the  company 
AaU.  for  the  accommodation  of  the  public.  Keep 
tfcMs  for  sale  on  its  cus,  does  not  destoiy  or 
unreasonably  impair  the  nii^t  and  fnutcUse  of 
the  company,  within  the  meaning  of  How.  St  c. 
94.  f  3527,  prohibitittg  the  dty  authorities  from 
making  any  regulations  whereby  the  rights  or 
franchises  granted  shall  be  destroyed  or  unrea- 
ionaUy  impaired.  —  City  of  Detroit  v.  Ft 
Wayne  &  R  I.  Ry.  Co.,  (Mich.)  64  N.  W.  958. 

6.  A  reservation,  In  an  ordinance  granting 
a  franchise  to  a  street-railroad  company,  of  the 
right  by  the  dty  to  make  such  forcher  r^cula- 
tions  aa  may  be  deemed  necessary  to  protect 
the  interests  of  the  public,  iododes  the  right 
to  enact  an  ordinance  ivoviding  that  the  com- 
pany shall,  for  the  accommodation  of  the  public, 
keep  tickets  for  sale  on  its  cars. — CSty  of  De- 
troit V.  Ft  Wayne  &  B.  I.  Ry.  Oo.,  (Mich.)  64 
N.  W.  958. 

OoUiBion  with  waffon  on  traok. 

6.  Plaintiff's  evidence  showed  that,  while 
driving  a  heavily  loaded  wagon  on  defendant's 
street  car  track,  he  saw  an  electric  car  ap- 
proaohinK.  and  at  once  tamed  the  team  off  the 
track,  but,  the  rail  being  sliwery,  could  not  get 
the  wagon  off.  The  conductor  of  the  car 
made  no  effort  to  lessen  Its  speed,  and  it  col- 
lided with  the  wagon,  and  plaintiff  was  in- 
jured. Seld,  that  the  evidence  made  a  prima 
facie  case  for  plaintiff,  and  it  was  error  to  di< 
rect  a  verdict  for  defendant.- Will  v.  West 
Side  K.  Co..  (Wis.)  54  N.  W.  30. 

HUSBANB  AND  WXFE. 

See,  also,  "Divorce;"   Homestead. " 
Competency  of  wife  to  testify  against  husband, 

see"  Witness,  "1. 
Power  of  wife  to  make  will,  see  "Wills, "  L 
Subrogation  of  wife  on  r«ymeDt  ct  husband's 

mortgage,  see  "Subrogation, "  8. 


Wifi^s  liability  for  fleunUy  expensea. 

1.  Cnder  Comp.  St  c.  53,  §  1,  which  de- 
clares "that  all  property  of  a  married  woman 
not  exempt  by  law  from  sale  on  execution  or 
attachment  ahall  be  liable  for  the  payment  of 
all  debts  contracted  for  necessarfee  furnished 
the  family  of  said  married  woman  after  ex- 
ecution against  her  husband  for  such  indebted- 
ness has  been  returned  unsatisfied,"  the  wife 
is  in  fact  surety  for  her  husband,  and  judg- 
ment must  be  recovered  against  her  before 
her  separate  estate  can  be  levied  upon  and  sold 
for  such  necessaries.— Qeorge  v.  Bdntr.  (Neb.) 
64  N.  W.  988. 

Husband  a«  wift's  acent. 

9.  A  married  woman  who  takes  from  her 
husband  a  deed  of  land  previoasly  leased  by 
him,  and  w>  sacceeds  as  lessor,  is  liable  for 
work  and  materials  furnished  by  the  lessee  at 
the  request  of  the  husband,  acting  as  her  agsait, 
after  her  acquisitiOD  of  the  property,  less  any 
sums  paid  by  the  husband;  but  not,  however,  tf 
Qie  work  and  materials  were  fumtuied  the  hoe- 
band  on  his  own  account  or  under  his  exprese 
^mtse^asjrindpal.- tiuebe  v.  Hunpa^  (Audi.) 

Bi^ts  of  Witt  iu«l«r  married  womaa'a 

act 

s.  The  married  woman's  act,  (Btow.  St  f 
6295,)  which  partially  removes  the  common- 
law  disabiUtios  ot  married  women,  was  intend- 
ed to  enlarge  their  rights,  and  not  to  restrict 
them,  and  was  not  meant  to  deprive  them  of 
the  tight  dther  actbig  alone,  or  jointly  with 
others,  of  protecttng  their  Intercats  In  im^perty. 
either  real  orpersnial.— Gille«pie  v.  Beedierr 

Wife's  Mparate  estate— What  oonsti- 

tatea. 

4.  Money  received  by  a  wife  for  tlie  board 
of  her  brother  belongs  to  her  husband,  it  ap- 
pearing that  he  paid  for  the  provisions  and 
defrayed  all  the  hooaehold  ezMnwe.— Blood- 
good  T.  MdnuLor.  (Wis.)  54  N.  W.  T72. 
 ConTeyan<^©8. 

B.  Where  title  to  land  h  In  a  married 
woman,  a  qaltdahn  deed,  exeentod  hf  hersdf 
and  husband  Jointly,  "releasing  and  quitclaim- 
ing all  our  interest  in  the  land/'  followed  by  a 
clause  wherdn  she  relinquishes  all  her  dower 
rii^t,  conveys  the  wife's  entire  title,  and  not 
merely  her  contingent  doww  interest  and  giTea 
the  orantee  such  an  interest  In  the  land,  «t 
which  he  takes  possession,  as  will  necesdtate 
the  giving  of  nooee  to  him  of  the  expiratim  of 
the  period  of  redemption  from  a  tax  sale. — Oar 
halan  v.  Van  Sant  (Iowa,)  54  N.  W.  483. 
Marriage  Bettlements. 

6.  An  antenuptial  agreement  provldiiig  that 
the  wife  shall  '%laim  no  right  of  dower  or 
homestead  in  or  to  any  proper^'  of  the  hosbonA 
does  not  deprive  the  wife  of  hat  distribntlre 
share  in  her  husband's  personal  prtqpertr. — 
Pitkina  v.  Peet  (Iowa,)  64  N.  W.  21& 

CoDTeyances  between. 

7.  in  Midiigan  the  husband  may  convtr 
his  biterest  in  the  homestead  to  bu  wifa^ 
Lynch  T.  Doran,  (Mteh.)  64  N.  W.  882. 

Impeachment. 

Of  witness,  see  **  (Tltness, "  lS-16. 

Incompetent  Persona. 

SeeoZnsanltgr.^L 

VSnXSMXTTT, 

Aotion  on  indemnity  bond. 

1.  Aa  offidal  certlfleate  of  acknowledgiaent 

of  the  execution  of  an  indemnity  liond  consti- 
tutes prima  fade  proof  of  ita  'txecntion.^ — 
Bomer  v.  Center,  (Minn.)  54  N.  W.  1052. 
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S.  In  an  action  on  an  indemattr  bond,  an 

Instruction  that  plaintiff  had  Introdaeed  the 
bond  l)earing  a  certificate  of  acknowledgmait, 
which  entitled  the  bond  to  be  receired  in  otI- 
dence.  and  shifted  the  harden  of  proof  upon  de- 
fendant to  show  that  be  did  not  execute  the 
bond,  is  not  open  to  the  eonatnictlon  that,  the 
bond  haTins  been  presented  bearins  a  c«tifl- 
cate  of  acknowledgment,  the  genera]  burden  of 
proof,  upon  the  Issue  as  to  Ita  execution,  rested 
nDoa  dflsradant— Bomer  t.  Center,  (Blum.)  64 
nTw.  1002. 

8.  In  an  action  on  an  indemnitr  bond 
the  fact  that  an  officer  permitted  judgmmt  to 
be  rendered  against  him  for  an  alleged  wrong- 
ful levy  without  making  a  defense,  though  a 
circumstance  which  with  others  may  show 
fraud,  yet,  in  order  to  do  so,  it  must  appear 
tliat  a  defense  was  aTallabte.— MihalOTitch  t. 
BulaMjNeb.)  M  N.  W.  826. 

4.  where  an  o£Bcer,  by  collnslon  and  frand, 
permits  a  judnnent  to  be  wrongfully  rendered 
against  him.  for  levring  npon  goods  under  a 
writ  of  attachment,  tneee  facts  may  be  jdeaded 
to  an  action  on  the  indemnity  twnd,  together 
with  a  statement  of  the  plaintiff  in  attaoimait 
that  the  propmy  levied  upon  was  that  of  the 
debtOT  in  attachment.— HlhaloTitch  T.  Baiiaia, 
(Neb.)  M  N.  W-  826. 

Indemnity  Lands. 

Saleotiaii  of  Indemnitj  lands  bT  nUroad.  eee 
••PabUaLands,"5. 

ZSDICmCBNT  ANB  ZNFOBICA- 

TION. 

Bee,  also,  "Assault  and  Batteir,"  8;  "Reo^ng 
Stolen  Goods,"!. 

Vlndlng  and  filing. 

1-  An  Indorsement  on  an  Indictment  stated 
titat  it  was  presented  to  the  court  "at  the  May 
term  thereof,  189-,"  and  filed  by  the  clerk 
•this  8th  day  of  May.  A.  D.  18dl."  Held,  that 
the  failure  to  fill  in  the  date  of  the  finding  did 
not  vitiate  the  Indictment,  the  presumption  b»' 
ing  that  it  was  found  at  the  term  at  wlilch  it 
was  filed.— State  t.  McGnire,  (Iowa.)  M  N.  W. 
202. 

Deaoription  of  offbnse. 

9l  £i  charging  an  offense  under  the  statute 
the  general  rule  is  that  a  negative  averment 
of  the  matter  of  a  loOTiao  is  not  required  in 
an  Information,  unless  the  matter  of  snph 
pToriso  enters  into  and  becomes  a  part  of  the 
description  of  the  offense,  or  is  a  qualification 
of  the  language  defining  or  creating  it. — Gee 
Wo  T.  State.  (N«b.)  54  N.  W.  5ia 

8.  Where  the  matters  of  the  proviso  point 
directly  to  the  character  of  the  offense,  or  where 
the  statute  indndes  two  or  more  classes  which 
will  be  affected  thereby,— such  ns  physicians 
who  remove  into  the  state  to  practice  after  the 
passage  of  an  act  to  rejfulate  the  same,  and 
persons  who  were  residing  in  the  state  and 
practicing  under  a  former  act,— 4n  such  cases 
the  information  must  show  on  Its  face  tliat  the 
Mcued  does  not  belong  to  either  dais. — Qea 
Wo  T.  State.  (Neb.)  54  N.  W.  618. 

Widver  of  objections. 

4.  Objection  to  an  information  on  the 
ground  that  it  was  verified  before  a  notary 

Snbltc,  instead  of  a  magistrate,  is  waived  nn- 
sss  made  before  going  to  trial.— Hodgkins  t. 
State,  (Neb.)  04  N.  W.  86. 


Infiuioy. 

Bm  ■Ourdlu  and  Ward." 

Information. 
Bee  "Indictment  and  InformaUoa.  * 


UilJUAIOTXOH. 

CoUeotioa  of  taxes,  see  "Taxation,  **  14. 
To  restrain  issue  ox  bonds,  see  ■^Municipal  C<npo- 
rations, "  58. 

Continning  tempOTury  InJonoticni  —  On 
giving  bond. 

1.  On  an  i^fpUcation  by  a  company  to  re- 
strain a  dty  from  taking  possesritm  of  certain 
waterworks,  plaintiff  all^ted  that  it  had  pur- 
chased the  works  from  the  eitr;  that  the  lat- 
ter threatened  to  retake  possession  of  them 
by  force;  and  that  the  dtr  was  already  indebt- 
ed more  than  the  assessable  value  of  the  prop- 
erty of  the  city  could  be  legally  taxed  to  pay, 
and  was  wholly  unable  to  reqjwud  in  damages; 
while  defffldant  denied  the  threats  to  take 
poseession  of  plaintitTi  propoty  by  force,  or  its 
Intention  to  collect  the  rente  and  profits  arising 
from  the  use  of  the  waterworks,  yet  by  infer- 
ence it  showed  that  it  intended  to  take  posses- 
sion of  them,  claiming  that  they  were  not  plain- 
tiff's, but  tut  they  were  defendant's,  and  that 
the  posseeidon  oi  plaintiff  was  illegal,  and  that 
the  plaintiff  wan  an  Involuntair  trustee  of  de- 
fendant BM,  that  the  court  4&d  not  abuse  its 
Aflcretion  in  n»king  an  ex  parte  temporary  la- 
jvnetion  permanent  during  the  pendency  of  the 
notion  to  detmnine  the  rights  of  the  imrties, 
where  plaintiff  gave  a  good  and  anffici«it  bond. 
—Harm  Waterwrniis  Oo.  t*  OHj  of  Hurml 
(S.  D.)  M  N.  W.  SBOL 
Bffbot  of  order. 

S.  An  injnnetion  order  le  in  a  certain  mum 
a  snpersedeas,  and  operates  to  suspend  the 
proceedings  oijoined  by  It;  and  an  attachmcmt 
for  contempt  will  lie  against  one  to  whom  the 
writ  is  directed,  or  who  has  notice  of  its  issu- 
ance, if  such  person  nroceeds  in  the  matter  en- 
joined.—Sute  T.  Knight,  (8.  D.)  64  M.  W.  412. 

In  Pais. 

See  "Bstoppai."  4-18. 

INSAHIT7. 

Inoompetent  paraons. 

1.  The  word  "incompetent,"  as  used  in 
How.  6t  I  6S14,  in  reference  to  insane  or  in- 
competent persona,  is  anonymous  with  "In- 
capable," as  used  in  section  (tSlS  in  reference 
to  the  same  persons. — In  re  Leonard's  Bsta^ 
(Mich.)  54  NT  W.  1082. 

Intoxication  as  a  defense  to  crime. 

a.  Intoxication  is  no  justifintlon  or  excuse 
for  crime;  but  evidence  of  excessive  intoxica- 
tion by  which  the  party  is  wholly  derived  of 
reason,  if  not  indulged  in  to  .'•omuut  crime,  may 
be  submitted  to  the  jury  for  it  to  consider 
whether  In  fact  a  crime  has  been  committed,  or 
to  determine  the  degree,  where  the  offense 
cousista  of  several  degreea.  -O'OnidT  t.  State. 
(Neb.)  54  N.  W.  656w 

InBolTonoy. 

Bee  "Assignment   for   Benefit  of  Creditors;" 

"Fraudulent  Conveyances. " 
Of  banks,  see  "Banks  and  Banking, "8. 

InstructioTig. 

See  "Trial,  "91-83. 

INSUHANOB. 

Action  on  aocident  policy,  see  "  Evidence, "  8L 
Policy  at  variance  with  application — 
Acceptance  by  insured. 

1.  A  policy  issued  by  an  insurance  com- 
pany on  the  buildings  and  stock  of  a  farmer, 
which  varies  from  the  application  made  by  the 
insured,  in  that  it  insuies  only  part  of  the 
property  against  loss  from  tornudoes,  instead 
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of  nil.  does  iwt  constltote  a  binding  coatTMt 
until  it  has  'been  accepted  by  the  Inanred; 
and  HO  liability  attaches  ou  the  policy  for  a 
lorn  oocorring  before  its  delivery  to  the  insnred 
by  the  ageat  to  whom  it  had  been  sent  for  that 
gur^^S^hena  v.  Ga]>ital  Ins.  Co^  (lowaO 

8.  I'he  fact  that  the  company  retained  the 
MeniiniD  notoa  until  after  the  fire  will  not  ren- 
der it  liable  on  the  policy,  where  they  were  re- 
turned to  the  insured  within  a  reaaonable  time 
after  tlie  receipt  of  his  application  and  the  issn- 
ance  of  tlie  p<di«r.— Stephezis  t.  Capital  ins.  Co., 
(Iowa,)  M  nT  W.  139. 

Sepftrable  or  entire  contract. 

8.  Where  a  fire  Insarance  wdiej  on  a  quan- 
tity of  cranberries  stored  in  and  against  a  ware- 
house prorltles  that,  if  any  change  in  possession 
of  the  property  takes  place,  the  policy  shall  be 
T<Hd,  a  valid  levy  of  a  wnt  of  attachment  on 
the  greater  part  of  the  cranberries  works  a  foi^ 
feiture  of  the  policy  aa  to  all  the  berries 
covered  thereby.  Borr  t.  Insarauce  Oo.,  54  N. 
W.  22,  followed.— Carey  t.  German  American 
Ins.  Oo.  of  New  York,  (Wia.)  54  N.  W.  18. 

4.  A  policy  provided  that  it  should  ceaae  to 
be  binding  if  tne  luroperty  insured  should  be 
levied  on  or  taken  into  ppaseasioa  or  custody 
o&der  any  process.  In  an  action  on  such 
policy  issued  for  a  gross  premium  on  cranberry 
bozea  and  barrels,  cranberry  railroad  carS;  and 
a  cranberry  separator,  specifying  a  particular 
sum  on  each,  all  stored  in  a  certain  warehouse, 
it  appeared  that  five  days  before  the  fire  a  writ 
of  attachment  against  the  assured  and  another 
was  levied  on  all  the  cranberries,  cranberry 
boxes,  and  barrels  then  in  such  warehouse,  ex- 
cept the  east  1,600  and  the  west  800  boxes  of 
berries,  which  were  omitted  from  the  levy  be- 
cause they  had  jarevioosly  been  mortgaged. 
BMr  that  such  -pcuej  was  rendered  void  as  to 
the  property  not  levied  on,  since  the  whole  risk 
was  a  nnlt,  and  the  eontraat  indiviBible.~-Bnrr 
V.  German  Ins.  Oo.  of  Freqport,  UUuds,  CWia.) 
54  N.  W.  22. 

Policy  at  variaooa  with,  statutory  form 
— Void  or  voidable. 
B.  Though  How.  BL  I  4349.  dedana  Ttrid 
all  Insarance  policies  eontaitdng  other  or  dif- 
ferent terms  than  those  expressed  in  the  Micb- 
Igan  standard  policy,  It  is  no  defense  to  an  ac- 
tion on  a  policy  by  an  insured  that  it  contains 
a  clause  not  contemplated  by  the  act,  as  the 
purpose  of  the  act  is  the  protection  of  policy 
holders.— Armstrong  v.  Western  Manufactur- 
ers' Hut  lus.  Co.,  (Mich.)  54  N.  W.  637. 

Aasignment  of  policy. 

6.  An  insurance  company  is  not  liable  to 
an  assignee  of  an  interest  in  the  twltcy  when 
it  has  already  paid  the  amount  of  the  policy  to 
the  b«ieficiary  named  therrin,  in  Ignorance  of 
the  assignment— Linder  v.  Fidelity  A  Casualty 
Co.  of  New  York,  (Minn.)  54  N.  W.  95. 

Application. 

1.  Where  one  of  three  partners  insures  the 
proper^  of  the  ftrnt  as  his  own,  without  r^ 
resenting  the  facts  to  the  company,  it  wul 
avoid  a  policy  stipulating  that  "it  shall  be  Tcdd 
if  other  persons  than  the  insured  have  an  in- 
terest  in  the  i»operty,  unless  It  Is  so  represented 
to  the  company  and  expressed  in  the  policy." — 
McFetridge  t.  Phoenix  Ins.  Oo.  of  Brooklyn. 
(Wis.)  54  N.  W.  826. 

Conditione  of  policy. 

8.  A  mortgage  of  chattels  t*  seenre  a  con- 
tingent liability  ef  the  mortgagee  as  indorser, 
under  which  the  mortgagee  does  not  take  pos- 
session, is  not  such  change  of  title  as  to  avoid 
a  policy  of  fire  insurance  on  the  chattels.— 
Union  Ins.  Co.  of  California  t.  Barwiek,  (Neb.) 
54  N.  W.  519:  German-American  Ins.  Co.  of 
new  York  v.  Same,  Id. 

9.  Where  a  fire  insurance  policy  contains  a 
wammty  that  tlie  assured  is  the  uncoaditional 
owner  of  the  property  insured,  and  provides  that 


I  a  hmmA  tit  wamntr  amlds  the  poHcr,  Ae  Is- 
I  Bonnee  company  will  not  escape  liaMlHy  be- 
i^anee  the  assured  has  a  contract  for  a  deed  ot 
the  pra^ertj,  if  the  company  was  informed  as 
to  the  title  when  the  insnranoe  was  applied  for, 
bttt  issued  the  iMlicy  vtVQx  such  warranty,  and 
accepted  the  premium  thereon.— McMnrrar  t, 
CapiJLal  Ins.  Co..  (Iowa.)  54  N.  W.  854. 

10.  In  an  action  oa  a  fire  ioanrance  p<^cy. 
It  appeared  that  plaintiff,  at  the  time  of  the  fire, 
had  Deen  absent  several  months.  His  famdy 
had  been  away  eight  days  on  a  visit  The  for- 
niture  was  left  in  the  house,  and  relatives  went 
there  daily.  There  was  no  intent  to  abandon 
the  house  as  a  home.  Hclrf,  tiiat  the  house  was 
not  vacant  or  unoccupied,  within  the  poliry. 
which  provided  that  the  insnred  proper^  should 
not  become  vacant  or  unoccnpied,  or  remain  so 
for  five  consecutive  days.— McMurray  t.  Capital 
Ins.  Oo^Iowa,)  54  N.  W.  354. 

11.  where  a  fire  insurance  poKcy  provides 
that  if  the  property  thereby  insured  shall  be 
levied  on  or  taken  into  possession  or  custody 
under  any  legal  process,  or  if  tiie  title  or  pos- 
session sbnll  be  disputea  in  any  legal  proceerl- 
ings  at  law  or  in  eqnl^,  then  said  policy  shall 
at  once  ceaae  to  be  binding  on  the  company, 
each  policy  is  rendered  void  by  the  levy  of  a 
writ  of  attachment  on  the  property  Insured. 
Carey  v.  Insurance  Co.,  54  N.  W.  18,  followed. 
—Burr  T.  Qonun  Tns.  Co.  of  VTeeiwrt,  Illinois, 
(Wla.)  64  N.  W.  22. 

18.  A  writ  of  attachment  Is  a  "process,** 
within  the  meaning  of  the  conditioo  of  ft  fire 
insurance  policv  providing  that,  if  any  change 
takes  plaee  in  tae  title  or  paaseasioa  of  the  prey 
crty  by  legal  "process."  then  the  pcilicy  Anl  » 
void.— Carey  v.  G«inan  American  Ins.  Oo.  of 
New  York,  (^\'is.)  U  N.  W.  18. 

IS.  Where  a  fire  insnrance  policy  provides 
that,  if  any  change  takes  pUice  in  the  posses- 
sion of  the  property  insured,  "then  the  policy 
shall  be  void,"  it  is  not  neeeesary  for  the  com- 
pany to  dedare  it  void  on  notice  to  it  of  a 
breach  of  the  condition,  to  entitle  It  to  take  ad- 
vantage thereof. — Carey_T.  German  American 
tns.  Oa.  of  New  York,  (Wis.)  54  N.  W.  18. 
I      14.  The  fact  that  long  after  the  fire,  a 
j  traverse  of  the  aflidavit,  tt  was  lield  that  there 
was  no  ground  for  the  writ  of  attachment  and 
it  onght  Qot  to  have  iasved,  does  not  affect  the 
I  question  of  forfeiture,  since  the  writ  was  not 
\  void,  and  its  service  clianged  the  poseession  of 
i  the  property. — Carey  v.  German  American  Ina. 
Co.  of  New  York,  (Wis.)  54  N.  W.  18. 

15.  Where  a  fire  insurance  policy  provides 
that  "if  any  change  takes  place  in  the  title  or 
possession  of  the  property,  •  •  •  whetlier  by 
sale,  transfer,  conveyance,  legal  process,  or 
judicial  decree,  •  •  •  flien  and  in  every 
such  case  this  policy  shall  be  v<^d,*'  the  cause 
of  forfeiture  is  not  limited  to  some  act  of  omis- 
sion or  commission  of  the  assnred,  or  to  a 
change  of  possefiflion  by  a  process  hj  his  ord<T 
or  under  his  control. — Carey  v.  German  Amer- 
ican Ins.  Go.  of  New  York,  (Wis.)  54  N.  W.  18. 

16.  In  an  action  on  such  policy  on  cran- 
berries stored  in  and  against  a  warehonae,  it 
appeared  that  the  return  on  a  writ  of  attach- 
ment against  the  assured  and  another  recited 
that  the  officer  had  levied  on  said  property,  and 
delivered  to  each  defendant  copies  of  said  writ, 
affidavit,  and  undertaking;  that,  before  he  could 
make  a  full  inventory  and  apprAisement  of  'Uw 
proper^,  all  of  it,  exeept  14  boxes  of  cran- 
berries, was  destroyed  by  fire  five  days  there- 
jifter;  and  that  he  afterwards  made  au  inventory 
of  the  part  not  so  destroyed,  and  bad  the  name 
duly  appraised,  and  delivered  to  defendants 
copies  of  such  inventory  and  appraisement  The 
ofiicer  testified  that  "he  made  a  levy  by  taking 
possesion  of  the  berries,  snd  amtinnm  in  pos- 
session until  they  were  burned."  Bdd,  that  tite 
officer  took  exclusive  possession  of  the  property 
under  the  writ,  and  that  there  was  a  change  of 
"poeseMion  by  legal  process,"  within  the  mesii- 
ing  of  such  policy. — Carey  v,  German  Amer- 
ican Ins  Co.  of  New  York,  (Wis.)  54  N.  W.  1& 
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IT.  In  an  action  on  a  policy  of  life  Intnrance, 
whldi  proTlded  that  the  preminms  were  pay- 
able monthlr,  and  that,  on  failore  to  make  anr 
monthly  payment,  assured  had  the  right  to  be 
rdnstated  within  6U  days  after  such  default, 
on  paying  "the  proper  preminms,"  it  appeared 
that  a  defaalt  occurred,  and  that,  after  60 
da/s  had  elapsed,  the  company  cousented  to 
reinstate  assured,  under  such  circumstances 
that  the  court  charged  the  jury  that  the  com< 
pany  bad  waived  Its  objection  to  the  lapse  of 
time.  Held,  that  the  inatruction  not  beins  ex- 
cepted to.  must  be  taken  as  the  law  of  the 
case,  and  that  assared  had  the  riidit  to  avail 
herself  of  such  consent  of  the  company,  and 
to  be  rrinstated,  on  paying  the  premiums  then 
doe,  although  the  comoany  demanded  payment 
of  the  premium  for  a  succeeding  month  not  yet 
due.— Coburn  v.  Life  Indemnity  St  Investment 
Co.,  (Minn.)  54  N.  W.  373. 

16.  Defendant  insured  the  Hfe  of  platntlETs 
horse,  the  policy  providing  that,  in  case  of  rick- 
ness  or  accident,  the  plaintiff  should  at  once 
notify  the  defendant.  The  horse  was  taken 
sick,  Jnly  14th.  with  "pink-eye,"  and  remained 
tick  till  Jaly  22d,  when  he  died.  N'o  notice  of 
the  aicknesa  was  given  to  the  defendant  Held, 
that  the  policy  was  forfeited. — Green  v.  North- 
western Live-stock  Ins.  Ca,  CEovra.)  ^  K.  W. 
349. 

 Waiver. 

19.  The  forfeitore  of  an  Insurance  policy  is 
not  waived  by  the  adjuster  and  state  agent  of 
the  company  II  days  after  the  fire  bystating  that 
he  would  refer  the  matter  to  the  company, 
where  he  at  the  same  time  clsinis  that  the 
company  Is  not  liable  on  the  policy. — Burr  v. 
Cterman  Ins.  Co.  of  Freeport,  lllinoia,  (Wis.)  54 
N.  W.  22. 

SO.  Defendant  Insured  the  life  of  plaintiff's 
horse,  the  policy  providing  that,  in  case  of  idch- 
nuss  or  accident,  the  plaintiff  should  at  once 
notify  the  defendant.  The  horse  was  taken 
sick,  .Tilly  14thiWith  "pink-eye,"  and  remained 
Rick  till  July  22d.  when  he  died.  No  notice 
of  the  sickness  was  given  to  the  defendant. 
Part  of  the  premium  fell  due  .Tuly  Ist.  but 
was  not  paid  till  after  the  home  was  taken 
sick,  and  another  installment  fell  due  and  was 
paid  after  the  horse  died.  These  payments 
were  retained  for  a  time,  and  the  moner  was 
then  tendered  back  to  the  plaintiff.  Held,  that 
defendant  did  not  thereby  waive  the  forfeiture 
of  the  policy.  —  Grven  v.  Northwesteru  live- 
Stock  Ins.  Co.,  (Iowa,)  54  X.  W.  341). 

21.  On  an  issue  ns  to  the  waiver  by  the  com- 
pany of  a  misstatement  by  the  asnured  as  to  the 
title,  plaintiff  testified  that  he  handed  defend- 
ant's adjuster  proofs  of  loss:  that  the  latto* 
looked  them  over,  and  refused  to  receive  them 
because  there  was  no  builder's  estimate;  and 
that  subsequently  the  adjuster  said  that  he 
would  not  receive  the  builder's  estimate,  as  it 
was  after  the  time,  and  that  he  would  not  pay 
the  loss  because  there  was  no  such  estimate. 
Plaintiff  also  t^tified  that  defendant's  agent 
who  wrote  the  policy  had,  at  the  time,  knowl- 
edge of  the  state  of  the  title,  but  this  was  de- 
nied by  the  agent.  Held,  that  the  waiver  was 
not  established  by  the  undisputed  eridence.— 
McFetridKe  v.  Phoenix  Ins.  Co.  of  Brooklyn, 
'Wia.)  64  N.  W.  326. 

 Authority  of  agent. 

8S.  Where  a  fire  insurance  policy  provides 
that  no  agent  of  the  company  shall  oe  held  to 
have  waived  any  of  the  conditions  of  the  policy 
"unless  Kuch  waiver  shall  be  indorsed  hereon  In 
writing,"  it  is  error  to  admit  ornl  evidence  of  a 
waiver  of  a  forfoiture  by  the  local  agent  of  the 
oonipany. — Carer  v.  Gi'rman  American  Ins.  Co. 
of  New  York,  (Wis.)  54  N.  W.  18. 

*i.  Where  a  change  takes  place  iu  the  pos- 
sesidou  of  tlie  propttry  iusiired  "by  legal  pro- 
cesB."  in  violation  of  thf  terms  of  tiie  policy  of 
insurance,  the  policy  is  forfeite<l.  and  the  for- 
feiture is  not  waived  by  the  local  agent  of  the 
ccnnpany  who  negotiated  the  iusonnoe^  whore 
V.54M.W.— 74 


the  watver  Is  not  Indorsed  on  the  policy  iu  writ- 
ing, as  required  by  the  policy.  Carey  r.  Insup- 
ance  Co.,  (Wis.)  54  N.  W.  18,  followed.-CawF 
V.  Phoenix  Ins.  Co..  (Wis.)  64  N.  W.  403. 

Total  lose. 

24.  Though  a  building  Is  "wholly  destroyed/* 
vrithin  the  meaning  of  Comp.  St.  c.  43,  I  43, 
(Valued  Policy  Act,)  if  the  jwreon  insured  use 
the  brick  or  other  material  remaining  to  re- 
bnildt  tlie  insurance  company  is  entitled  to  the 
value  thereof.— German  Ins.  Co.  of  Freeport 
.  V.  Eddy,  (Neb.)  54  N.  W.  856;   Queens  Ins. 
I  Co.  of  Liverpool  v.  Same,  Id.;   German  Vin 
Ins.  Co.  of  Feorfa  v.  Same,  Id. 
I      2».  Where  all  the  combustible  material  in  a 
;  building  Is  destroyed  by  fire,  although  portions 
I  of  the  orick  walls  are  left  standing,  but  they 
I  are  so  injured  by  the  fire  tha^  they  must  be 
I  torn  down,  the  property  is  "wholly  destroyed/* 
within  the  meaning  of  Comp.  St.  c.  43,  S  43, 
(Valued  Policy  Act.)— Germon  Ins.  Co.  of  Free- 
port  V.  Eddy.  (Neb.)  54  N.  W.  866;  Queens 
j  Ins.  Co.  of  Liverpool  v.  Same»  Id.;  Qermaa 
;  Fire  Ins.  Go.  of  Peoria  v.  Same,  Id. 
Frooft  of  loss— WaiTor. 

26.  Where  proof  of  loss  is  furnished  to  n 
insurance  company,  to  which  it  objects,  it  must 
return  the  same,  with  its  objections,  within  a 
reasonable  time,  or  its  objections  will  t>e  un- 
availing.— Union  Ins.  Co.  of  California  v.  Bar- 
wick.  (Neb.)  54  N.  W.  510:  German-American 
Ins.  Co.  of  New  York  v.  Same,  Id. 
'  Arbitration  and  award. 
I      U7.  Under  Comp.  St.  c.  4a  {  43,  (Valued 
,  Poligr  Act.)  providinK  that,  when  property  ia> 
'■  sured  shall  be  wholly  destroyed,  the  amount 
I  of  the  Insurance  shall  he  taken  conclusively  as 
I  the  value  of  the  j[>roperty,  a  provision  in  the 

golicy  for  arbitration  as  to  the  amount  of  loss 
ecomes  inoprantlve  in  case  of  total  deatmo- 
I  tion.— German  Ins.  Co.  of  Freeport  v.  Edi]^* 
(Neb.)  54  N.  W.  856;  Queens  InsVOo.  of  Uver- 
I  pool  V.  Same,  Id.:   German  Fire  Ina.  Co.  of 
I  Peoria  V.  Same,  Id. 

I      38.  In  an  action  against  an  Insurance  com- 

fiany  tt  appeared  that  the  policy  described  the 
nsnred  property  as  a  "pulp  mill  and  the  ma- 
chinery tbereia,"  and  provided  for  a  dedalon 
;  as  to  the  amount  of  loss  by  appraisers.  A  tram- 
way was  destroyed,  which  was  not  included  in 
the  award  of  the  appraisers,  or  in  the  schedule 
submitted  to  them,  and  their  attention  was  not 
1  called  to  it.    Held,  that  the  award  was  Talid, 
since  there  was  nothing  In  the  description  of 
;  the  property  that  would  suggest  a  tramway, 
and  since  it  was  the  fault  of  tne  assured  if  the 
tramway  ought  to  have  been  considered  and 
was  nor. — <*hiuu1os  v.  American"  Fire  Ins.  Co., 
(Wis.)  54  X.  W.  .m 

2».  The  fact  that  the  appraisers  appcrinted 
by  the  assured  ai?reed  bi  every  particular  irith 
those  chosen  by  the  company  is  suffitient  evi- 
dence that  the  appraisers  chosen  by  the  com- 
pany aete<l  impiirtinlly.— ('handos  v.  American 
Fire  Int..  Co.,  (Wis.l  54  N.  W.  390. 

80.  Where  a  policy  of  Insurance  provides 
that,  if  the  parties  cannot  agree  as  to  the 
amount  of  the  loss,  it  shall  be  decided  by  ap- 
praisers, one  to  be  selected  by  each  pnrty.  the 
two  so  chosen  to  first  select  an  umpire  to  act 
with  them  in  case  of  their  disngreeinent.  It  is 
immaterial  whether  the  umpire  is  chosen  before 
or  after  the  disagreement  arises. — Chandos  v. 
I  American  Fire  Ins.  Co.,  (Wis.)  54  N.  W.  3iK)L 
i  Appraisement  of  lOiW. 

SI.  Where  a  policy  of  Inanrance  is  lsRUe<1  to 
,  one  party  and  made  payable  to  another  "as  his 
I  mortgaKe  Interest  may  appear,"  the  assured  has 
I  the  right  to  enter  into  an  appraisement  of  the 
I  loss  aci  iirdinp  to  the  Icnus  of  the  coiurai't,  Avitli- 
[  out  notice  to  the  morigagce,  and  without  his  ap- 
proval.— Chandos  v.  American  Fire  Ins  Co- 
(Wis.)  51  N.  W.  390. 

Agent's  authority  to  receive  notice. 

83.  In  a  suit  on  a  fire  policy  by  the  grantee 
of  the  premises  Id  sored,  who  was  also  the  a» 
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slgnee  of  the  policy,  where  tiure  wu  evidence  [ 

that  defeodaDt's  agent,  who  was  Informed  of ' 
the  details  of  the  assignment,  and  forwarded  i 
the  pcdicy  to  defendant  for  a  transfer  of  the  in-  j 
suraiice,  was  a  general  agent  of  defendant,  and  : 
bis  authority  was  in  writing,  hut  was  not  pro- 
duced on  the  trial,  the  jury  were  justified  in  find-  ' 
iiig  that  notice  to  such  agent  of  a  mortgage  on  , 
the  premises  at  the  time  of  the  assignment  was  . 
notice  to  defendant,  and  binding  on  the  latter,  ' 
where  it  approved  the  assignment. — Frane  v.  i 
BurUngton  Ins,  Co.,  (Iowa,)  54  N.  W.  237. 

83.  Notice  of  an  assignment  of  the  proceeds  I 
of  a  policy  to  on  agent  authorized  merely  to  | 
solicit  insurance,  countersign  and  deliver  poll-  . 
cies,  and  collect  premiums,  is  not  notice  to  the 
company.— Linder  v.  Fidelity  &  Casualty  Co. 
of  New  York,  (Minn.)  54  N.  W.  95. 

Actions  on  policies. 

84.  The  burden  Is  on  defbadant  to  allegs  and 
prove  a  breach  of  any  of  the' conditions  of  the 
policy  which  will  defeat  a  recOTery.— Sutheriand 
V.  Standard  Life  &  Acc.  Ina  Oa,  (Iowa.)  64  N. 
W.  453. 

85.  In  an  action  on  a  fire  Insurance  policy, 
there  was  evidence  that  G.  told  plaintiffs  that 
he  represented  defendant,  and  solicited  insur- 
ance from  them;  that  plaintiffs  authorized  him 
to  insure  their  prt^rty;  that  subsequently  he 
delivered  them  a  policy  signed  by  T.  &  C, 
agents,  and  collected  the  premium,  which  was 
recdved  by  defendant;  tbat  in  placing  this 
Insurance  idalntlffs  had  no  transaction  with 
any  one  bat  C;  that  the  name  of  0.  did  not 
appear  on  the  policy.  There  was  no  evidence 
that  C.  ever  acted,  or  assumed  to  act.  for  de- 
fendant In  any  other  transaction;  neither  was 
there  any  direct  evidence  that  defendant  knew 
that  G.  was  claiming  to  act  for  it  in  this 
transaction.  ffeW,  that  the  evidence  failed  to 
show  that  C.  was  the  agent  of  defendant,  or 
anything  more  than  a  mere  Insurance  broker.— 
— Oude  T.  Exchange  Fire  Ins.  Co.  of  New 
Tovk.  (Minn.)  S4  N.  W.  1117. 

 Pleading  and  proof. 

86.  In  an  action  on  an  accid^  insurance 
policy,  where  the  petition  does  not  allege  com- 
pl lance  by  the  assured  with  tbe  conditions  of 
the  policy,  and  no  objection  is  made  thereto, 
both  the  aJlegation  and  proof  of  such  facts  are 
waived,  though  necessary  to  entitle  plaintiff  to 
recover  if  not  waived.— Sutherland  v.  Standard 
Life  &  Acc.  Ina  Co.,  (Iowa.)  54  N.  W.  453. 

Mutual  benefit  insuranoe. 

87.  A  foreign  Insorance  company  amiied  for 
leave  to  do  business  under  Laws  1801,  c.  418, 
an  act  designed  to  regulate  mutual  beneficiary 
assodatioDs  providing  insurance  on  the  "as- 
wesment  plan."  The  commissioner,  after  ez- 
amlnatloii  and  approval  of  the  company,  granted 
the  license,  but  subsequently,  objection  naving 
been  made  that  the  company  did  not  provide 
insurance  on  the  plan  named,  because  it  agreed 
to  pay  definite  amounts  under  fixed  assessments 
dne  at  staterl  periods,  refused  to  rdssne  the 
license.  The  company  then  changed  its  plan 
so  as  to  authorize  hit{her  or  lower  assessments, 
as  might  be  demanded,  lliere  was  no  "legal 
reserve"  in  the  company,  but,  instead,  an  emer- 
gency fund,  accumulated  under  the  act,  so  as 
to  be  equal  at  least  to  one  assessment  on  all 
members.  The  act.  althonab  requiring  appli- 
cation to  the  eomnuadoner  for  leave  to  do  du»- 
Incss,  provided  tbat  when  this  had  been  made, 
and  the  company  approved,  license  should  is- 
sue. Held,  that  the  Insurance  was  oq  the  aa- 
sessment  plan,  and  the  company,  therefore,  en- 
titled to  a  license.— State  v.  Boot,  f\Via.)  54  N. 
W.  33. 

3s.  A  member  of  an  endowment  order,  in 
his  application  to  be  transferred  to  another 
class  in  the  order,  named  his  wife,  or,  in  case 
of  hor  death,  his  son,  as  beneficiary.  By  a  pro- 
vision in  the  certificate  issued  thereon,  the  ap- 
plication was  made  a  part  of  the  contract  be- 
tween the  member  and  the  wder.  The  oertlfl- 


eate,  as  Issnea,  only  eimtained  tbm  najM  of  the 

wife  as  benefiaary,  EM,  that  the  apjdlcatlon. 
from  the  fact  that  it  was  made  a  part  of  the 
contract,  controlled,  and  that  upon  the  death 
of  the  wife  the  sou  l>ecame  the  buueficiary. — 
Eckler  v.  Terry,  (Mich.)  54  N.  \V.  704. 

av.  In  such  case,  tbe  fact  that  the  member 
accepted  and  k^t  the  certificate  without  objec- 
tion will  not  imply  his  assent  to  the  dengna- 
tion  of  his  wife  as  the  beneficiary,  and  thus  es- 
top the  son  from  claiming  to  be  such,  as  mere 
silence  is  not  anfficient  to  set  a^e  a  de^gna- 
tioa  made  In  the  aroUcation,  which  by  the 
terms  of  the  certificate  waa  made  a  juat  at  the 
contract.— Kckler  v.  rory,  (Mich.)  o4  N.  W. 
704. 

 Payment  of  assesBments. 

40.  Where  a  member  of  a  benefit  society  Is 
in  default  for  nonpayment  of  an  asseasmeut, 
which,  by  the  rulee  of  the  society,  forfeits  his 
rights,  the  forfeiture  is  not  waived  by  the  so- 
ciety sending  a  notice  of  the  next  assessment, 
and  calling  attention  ther^n  that  the  prior  as> 
sussmeut  remained  unpaid. — Schmidt  v.  Mod- 
ern Woodmen  of  America,  (Wis.)  54  X.  W. 

41.  Where  it  is  shown  that  a  large  pr<mor- 
tion  of  the  assessments  are  accepted  oy  a  ben- 
efit iodety  after  they  axe  doe,  and  It  is  claimed 
that  a  waiver  of  forfeiture  should  be  implied 
therefrom,  but  no  practice  is  shown  of  recriv. 
ing  pii»t-due  assessments  from  sick  member*, 
such  waiver  does  not  extend  to  a  member  who 
was  sick  at  the  time  his  past-due  assessment 
waa  tendered  to  the  society. — Schmidt  v.  Mod* 
em  Woodmen  of  America.  (WIb.)  54  N.  W.  264. 

Arbitration  as  oondition  precedent  to 

action  on  certificate. 
4S.  A  provision  in  a  mutual  benefit  certifi- 
cate that  disputed  claims  shall  be  referred  to 
a  committee  to  be  chosai  by  the  assured  and 
the  association,  and  that  no  suit  shall  be 
brought  on  such  a  claim  before  it  has  been 
arbitrated  by  the  committee,  and  that  the 
award  made  by  the  latter  shall  be  condnrive, 
will  not  bar  an  action  on  the  certificate,  though 
such  arbitration  has  not  taken  place.— Whitney 
V.  National  Masonic  Acc  Ass's  of  Dm  Moiaes. 
(Minn.)  54  N.  W.  184. 

XNTJSHBST. 

Bee,  also,  "Usury. " 

On  award,  see  "  Eminent  Domain, '  11, 

Running  of  interest. 

1.  Interest  does  not  begin  to  mn  on  a  note 

payable  on  demand  after  date,  with  interest  at 
a  specified  rate  after  maturity,  until  demand  is 
made  for  payment.  Durand  nnd  Grant.  JJ.. 
dissenting.- Nye  v.  King's  Estate.  (Mich.)  54  N. 
W.  178. 

2.  In  an  action  on  a  demand  certificate  of 
deposit,  in  the  absence  of  any  agreement  as  to 
interest,  it  should  be  computed  at  the  rate  of 
7  per  cent,  from  the  time  payment  of  the  cer- 
tificate was  demanded  of  defendnnt,  and.  In 
case  no  demand  hae  beoi  made,  then  fkom  tba 
date  of  the  commencement  of  the  action.— 
Horse  v.  Rice.  (Neb.)  54  N.  W.  806. 

a.  X>efendant  allowed  her  premises  to  be 
purchased  at  mortgage  sale  under  agreement 
with  the  purchaser  that  he  hold  tbe  title  tmtO 
the  amount  paid  by  him  be  repaid,  when  he 
would  reconvey,  but  no  time  for  repayment  was 
specified.  BOd,  that  the  amount  should  bear 
interest  from  late  of  numhase.  —  Phelan  t. 
Fit^tri<«.  (Wli.)  M  N.  W.  614. 

I^yw!H!PTi'FA1>'WHT 

When  lies. 

1.  To  entitle  a  third  person  to  intervene  In 
an  action,  he  most  have  some  Interest  in  the 
subject  of  the  controversy;  and  a  mere  contin- 
gent liability  to  answer  over  to  the  defendut, 
without  any  privity  vith  the  plaint^  la  not 
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■nffidsnt.— Omaha  Soathcrn  Itr<  Oo.  t.  Bemon, 
(Neb.)  64  N.  W.  55T. 

S.  Where  two  penona  depodt  mowr  In 
bank  payable  to  either  of  them,  and  on  the 
death  of  one  the  other  claims  the  fund,  and  it 
ia  also  claimed  b7  the  executor  of  decedent 
and  by  a  third  perAoo,  the  bank  may  file  a  bill 
of  interpleader.— People's  Sav.  Bank  t.  Look, 
(Hich.)  U  N.  W. 

Beoree. 

8.  Where  the  decree  on  a  bill  of  lnterplea<l- 
er  fully  settles  the  rights  of  the  parties,  the 
fact  that  a  separate  decree  or  order  of  inter- 
pleads wai  not  entered  is  immaterial.— Peo- 
Ide'a  SftT.  Bank  t.  Look,  (Mich.)  U  N.  W.  628. 

Interventiozi. 

b  atteehmeot,  see  "  Attaohmont, "  fl. 

INTOXIOATma  UaTTOBS. 

BepilaUon        cdtgr,  see  *'Munl(dpal  Corpora- 
nons,**8. 

Uoenaes. 

!■  It  is  not  necessary  to  state  In  a  peti- 
tion for  a  liquor  lievn<ie  nrhether  the  apnlivant 
desires  to  sell  at  wholemle  or  retail.— Brown 
T.  Lnts.  (Neb.)  51  N.  W.  800. 

8.  No  license  for  the  sale  of  intoxicating 
liquors  issued  by  a  rlty  of  the  second  rlcbs 
can  extend  beyond  the  mnnicipal  yvsr  in  nhich 
tt  Is  granted.— Brown  LntK,  (Neb.)  B4  N.  W. 
860. 

8.  Where  a  remonstrance  In  oiiposition  to 
an  application  for  a  liquor  license  (lenles  Hiat 
the  petition  is  signed  by  the  requisite  number 
of  resident  freeholders,  the  bnrden  is  upon  the 
applicant  to  prove  l>y  ctimpi>tent  evidence  that 
the  same  is  algaad  by  the  raiuire-l  number  of 
(inaUfled  petltionera,  and,  If  he  fiitls  io  to  do,  a 
license  snonld  ne  mfiuiO'l.- Brown  t.  Lots. 
(Neb.)  54  N.  W.  860. 

4.  Under  the  statute  which  ivorides  that 
an  action  cannot  be  taken  by  a  city  conndl 
on  an  application  for  a  liquor  license  until  at 
least  two  weeks'  notice  of  the  filing  thereof 
has  been  given,  the  publication  of  a  notice  In 
a  newspaper  for  two  consecutlTe  weeks,  be- 
ginning June  2,  1S92,  when  the  remonstrance 
is  filed  June  16th,  and.  by  stipulation  of  counsel, 
no  action  is  taken  oii  said  remonstrance  un- 
til June  21st.  is  sufficient,  though  the  paper 
Is  not  actually  deposited  in  the  postofBce  until 
Jane  8d.-Brown  t.  Lutz,  (Neb.)  M  N.  W.  860. 

Criminal  proaeoutlon. 

5.  It  is  no  defense  to  a  prosecution  for  sell- 
ing intoxicating  liquors  that  defendant  did  not 
know  that  they  were  intoxicatiag.  —  State  t. 
Lindoen.  aowaj  M  N.  W.  1075. 

S.  'ijte  court  charged  that,  if  the  liquor  sold 
by  defendant  was  beer  or  intoxicntiug  liquor, 
then  the  fact  that  some  men  could  drink  it 
without  feelins  the  effects  would  constitute  no 
defease.  Held,  that  though  such  Instruction 
was  objectionable,  because  proof  of  such  facts 
would  be  evidence  for  the  defense,  the  mean- 
ing of  such  instruction  was  that.  If  the  bever- 
age was  beer  or  intoxIcatiuK  liquor,  then  the 
fact  that  some  men  drank  it  without  feeling 
it  would  not  conntitnte  a  defense,  and  such  in- 
struction was  therefore  not  prejudicial,  as  tend- 
ing to  cause  the  jury  to  believe  that  they  were 
nnthorised  to  disregard  evidence  of  witnesses 
for  defendant  that  they  had  drank  the  beverage, 
and  that  it  did  not  intoxicate  them.— State  v. 
Lindoen.  (Iowa.)  54  N.  W.  1075. 

7.  An  Indictment  charinQg  that  at  certain 
times  named  defendant  did  erect  and  use  a 
building  for  the  purpose  of  selling  intoxicating 
liquor  contrary  to  law,  and  with  intMit  there 
and  tfaerelo  to  keep  intoxicating  liquors  with  io< 
tent  to  unlawfully  sell  the  same,  and  did  then 
and  therein  sell  intoxicating  liquors,  contrary 
to  law,  charges  but  the  one  ofTense  of  keeping 


a  nuisance.— State  t.  men,  (Iowa,)  64  N.  W. 
1076;  Same  v.  Seair,  Id.:  Same  v.  Dorkbt, 
Id.;  Same  t.  Smith,  Id.;  Same  v.  Miller,  Id. 

t>.  An  Informaticm  reciting  that  defendant, 
being  a  drugtdst,  did  sell  a  quantity  of  spirituous 
liquor,  called  "brandy,"  to  one  S«  to  be  used  as 
a  beverafre.  and  which  was  drank  on  the  prem- 
ises by  S.  and  others,  Is  sufficient  under 
3  How.  St.  §  2283c0.  providing  that  it  shall  be 
unlawful  for  any  drncpist  to  Rell  siiiritnous 
liquor  to  any  person  to  be  used  as  a  beverage 
and  to  be  drank  on  the  premises,  tliougb  the  in* 
formation  failed  to  show  negatively  that  defend- 
ant was  not  licensed  to  keep  a  saloon  und^ 
other  sections  of  the  statnte.— People  t.  Cortis, 
(Mich.)  64  N.  W.  767. 

0.  On  the  trial  of  a  person  for  selling  Uquor 
as  a  druggist  contrary  to  law,  the  court  prop- 
erly refused  to  instruct  that  defendant  could 
not  be  convicted  if  he  was  entrapped  into  mak< 
Ing  the  sale  by  a  detective,  though  the  public 
aDthorities  were  In  no  war  concerned  hi  setting 
the  trap.— People  t.  Curtis.  (Mich.)  54  K.  W. 
767. 

10.  Under  a  criminal  prosecution  for  v{'>lat- 
Ing  Pub.  Acts  1887,  No.  313.  |  7,  &  How. 
Ann.  St.  S  2283d,)  which  provides  that  it  shall 
be  unlawfal  for  any  person  to  engage  in  the 
business  of  selling  spirituous  liquors  without 
the  payment  of  a  tax,  a  conviction  can  b<  had 
for  selling  two  glasses  of  whisky,  even  though 
defendant  was  the  servant  of  one  who  had 
paid  the  tax  for  the  sale  of  malt  liquors,  as  by 
section  2  (3  How.  Ann.  St.  i  228Sc6)  aU  per- 
sons who  sell  any  spirituous  liquors  by  the 
drink  are  retail  driers.— People  T.  Metzger. 
(Mich.)  64  N.  W.  639. 

What  constitutes  liquor  nuisance — Pre- 
sumption from  finding  Uquor. 

11.  In  an  action  commenced  November  12. 
1890,  to  enj(rfn  defendant  from  maintalninj;  a 
liquor  nuisance,  it  appeared  that  the  building 
was  one  of  pubuc  resort,  in  the  business  portion 
of  the  city,  and  was  used  bv  defendant  as  a 
general  store  and  pool  and  nlllard  room.  The 
only  evidence  of  sale  was  one  about  July  1st, 
or  before  the  passage  by  congress  of  the  Wil- 
son bill,  prohibiting  the  sale  in  "original  pack- 
ages."  Held  insumdent  to  warrant  a  finding 

.  that  defendant  was  on  November  l2th  matntain- 
j  ing  a  liciuor  nuisance,  even  thouKh.  at  a  search 
of  the  premises  October  4th,  a  small  quantity  of 
liquor  was  found  In  a  shed  adjoining  the  build- 
ing; the  conclusion  helxig,  from  the  fact,  within 
"common  knowledge,"  that,  after  the  passage 
of  the  Wilson  bilj,  saloon  keepers  generally 
abandoned  the  traffic,  that  this  liquor  was  the 
amount  on  hatid  at  such  abandonment  by  de- 
fcndant— State  t.  Seeverson.  (lows.)  64  N.  W. 
347. 

Abatement  of  liquor  nuisance. 

V2.  Where,  in  an  action  to  restrain  defend- 
ant, as  the  owner  of  a  certain  building,  from 
permitting  it  to  be  kept  and  used  as  a  liquor 
nuiMaiice.  there  is  no  evidence  to  show  that  de* 
fendant  knew  of  or  permitted  the  keeping  or 
selling,  an  injunction  was  properly  refused.- 
State  T.  Seeveraon,  (lowa.l  ift  N.  W.  347. 

18.  On  October  8,  1»S9.  plsimiff  pleaded 
guilty  to  a  complaint  for  selling  liquor  contra- 
ry to  law,  and  stipulated  that  a  temporary  in- 
junction might  issue  against  him,  which  the 
court  Issued  accMdlngly.  On  May  8.  1S91,  a 
decree  was  slgnetl  by  the  court  as  of  Octobw 
8,  1889,  permanently  eujoining  defendant  from 
further  violation  of  the  law,  and  served  on  him 
June  29,  1891.  HeJd,  the  court  might  order  a 
permanent  injunction  at  any  time  while  the 
case  remained  for  action  on  its  docket;  and  the 
fact  lhat  defendant  consented  to  a  temporary 
injunction  did  not  rob  the  court  of  Its  ri^t  to 
make  It  permanent  on  a  plea  of  guilty.--0un- 
ttingham  v.  Gaynor.  (Iowa,)  64  N.  Vk'.  248. 

14.  Oie,  {  1543,  which  authorises  any  <Ati- 
sen  of  the  county  where  a  liquor  nuisance  is 
kept  to  maintain  an  action  to  perpetually  enjoin 
and  nbate  the  samt*.  snd  whinii  rt>:icli>nt  a 
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tltm  of  such  Injancdon  a  contempt,  empower! 
the  dtisen  to  emtiair  eomud,  not  onv'  In  the  ac- 
tion for  Injunction,  tmt  also  to  prosecnte  for  the 
contempt,  without  any  appearance  the  countr 
attomgr.— Maloney  t.  TraTerse,  (Iowa,)  54  N. 

CJivil  damage  laws. 

15.  In  an  action  bj  a  father  uoder  the  Uqaor 
laws  for  selliDg  intoxicatiiig  liquor  to  a  nuno; 
Bon,  where  there  was  ample  testimony,  aside 
from  that  of  the  minor,  to  support  toe  oom- 

Slaint,  it  was  error  to  charge  that,  if  the  jury 
iscredited  the  mtnor,  the  verdict  must  be  for 
defendant— Sterling  v.  Callahan,  (Mich.)  54  N. 
W.  495. 

10.  3  How.  St.  H  2283p3.  provifles  that  every 
person  who  shall  famish  intoxicating  liqnors  to 
any  minor,  and  every  person  who  shall  permit 
any  such  liquor  to  be  sold,  fumiahed,  or  given 
to,  or  to  be  drank  by,  any  such  minor,  in  his  or 
her  residence  or  saloon,  shall  be  liable  for  both 
actual  and  exemplary  damages  therefor  to  the 
father  of  such  minor.  Had,  in  an  action  by  a 
father  for  furnishing  Uqaot  to  his  minor  son, 
that  it  was  error  to  charge  the  jnry  that  It  Is 
not  safficient  for  plaintiff  to  show  the  mere  fur- 
nishing of  the  liquor  to  his  son,  but  that  such 
furnishing  must  be  in  such  quantities,  and  un- 
der such  circumstances,  that  the  jury  mar 
fairly  Infer  that  plaintiCr  was  actually  damaged. 
--Sterling  T.  Callahan,  (Mich.)  54  N.  W.  485. 

17.  The  ustt  oi  iuioxicatiug  drinks  by  a 
saloon  keeper  Is  not  "traffic  in  intoxicating 
drinks."  within  the  meaning  of  Comp.  St.  c 
50,  1  15.  ^ving  a  right  of  action  on  the  license 
bond  for  Injuries  arising  from  such  traffic— 
Curten  t.  Atkinson,  (Neb.)  64  N.  W.  13L 

Intozioation. 

Aa  a  defense  to  crime,  see**  Insanity, 

Inventory. 

See  "Assignment  for  Benefit  of  Credttovi,"B-& 

Joint  Defendants. 

Motion  by  one  for  change  of  reaue,  see  **  Venue  In 

CiTil  Cases." 
Order  of  trial,  see  "Trial,  8. 

Joint  Tenanoy. 

See,  also,  "Tenancy  lo  Common.  ** 

JUBGB. 
See,  also,  "Justices  of  the  Peace." 
Election. 

1.  CJonst.  art.  6.  S  26,  providing  that  "the 
Judges  of  the  supreme,  circuit,  and  county 
courts  shall  be  chosen  at  the  first  election  held 
nnder  the  provisions  of  this  constitution,  and 
thereafter  as  provided  by  law."  there  could  be 
no  election  of  supreme  and  circuit  judges  till 
the  passage  of  a  law  authorizing  such  election. 
—State  v.  Gardner,  (S.  D.)  54  NT  W.  606. 

Author  tv  to  act  outside  o  'iistric*. 

8.  Under  Comp.  Laws,  S  4828,  a  judge  of 
the  district  court  of  the  district  in  which  the 
action  is'  pendins  has  authority,  by  nn  ex  parte 
order,  made  while  outside  of  such  district  and 
within  the  state,  to  direct  the  entry  of  a 
Judgment  in  sncfa  action;  and,  where  an  out- 
side judge  has  been  retiuested  to  act  In  the 
place  of  the  judge  of  the  district  where  the  ac- 
tion is  pending,  under  Laws  1890,  c.  61,  such 
ontidde  Judge  is,  with  respect  to  such  cases  or 
matters  as  come  within  the  request  to  act,  em- 
powered to  "do  and  perform  all  such  acts  as 
might  have  been  done  and  performed  by  the 
Judge  of  such  district."  Held,  where  an  actaon 
was  pending  in  the  third  district,  that  the 
JndcB  of  the  fifth  Jndiclal  district,  who  had 


been  dnly  requested  to  act,  had  aathority  to 
sign  an  ex  parte  order  for  judgmmt  In  the 
case  while  within  the  fifth  dhitrict.— Oonid  ▼. 
Dnluth  &  D.  Bl.  Co.,  (N.  D.)  54  N.  W.  81& 

JUDGMENT. 

By  default,  foreclosing  mortgage,  see  "Mortga- 
ges, "  16-18. 

LimltBtioa  of  aotlfm  on,  see  "Limitation  of  Ai>- 
Hons, "  I. 

Of  f  oreclosuro,  as  bar  to  anbsequent  prooeeUngs, 

see  "  Mortgages, "  15. 
On  pleadings,  see  "Landlord  and  Tenant,"  A 

Validity— Jurisdiction. 

1  Where  the  entries  In  tiie  Jndgment  dock- 
et of  a  Justice  of  the  peace  show  that  a  Judg- 
ment was  entered  on  a  day  on  which  the  jus- 
tice was  not  within  the  state,  such  judgment  is 
void  for  want  of  jurisdiction.— Xoliver  v. 
Brownell,  (Mich.)  54  N.  W.  302. 

By  default — Setting  aside. 

2.  The  requirement  of  the  statute  that  no- 
tice of  the  application  to  set  aside  a  default 
shall  be  served  <m  the  adverse  party  being  only 
for  the  purpose  of  giving  such  party  an  oppor- 
tunity to  be  present  and  protect  his  interest, 
such  requirement  may  be  waived  by  liis  appear* 
iug  and  taking  part  in  the  hearing. — WoHh  i. 
W^ore.  (Iowa.)  54  N.  W.  56. 

8,  Where  an  application  to  set  aHAe  a  de- 
fault ii  made  by  motion,  and  the  applicant 
shows  a  reasonable  excnae  for  having  made  de- 
fault, and  also  shows  by  aiEdavit  that  he  has  a 
meritorious  defense,  and  presents  his  nnawer, 
thcr  court  cannot  take  testimony  to  establish 
the  truth  of  the  facts  alleged  in  the  aflidavit. 
but  must  pass  on  the  question  of  setting  a«ide 
the  default  on  the  showiug  thus  made. — Worth 
V.  Wetmore,  (Iowa,)  54  N.  W.  50. 

4.  Where  defendants  suffered  a  judgment 
by  default,  the  t&ct  that  an  attorney  whom 
they  c<Hiauited  concerning  the  cause  told  them 
that  they  had  no  defense,  and  that  It  would 
cause  them  unnecessary  expense  if  they  defend- 
ed. Is  insufiiclent  to  warrant  a  court  in  vacating 
the  Judgment  on  the  ground  of  surorise,  mis- 
take, or  excusable  nenect,  within  ICev.  St,  | 
2832.— MUwaukee  Mvt.  Loan  ^  Bidg.  See;  v. 
Jagodzinski,  (Wis.)  54  N.  W.  102. 

5.  Though  an  applicatlou  to  set  aidde  s 
Judgment  by  default  is  largely  addressed  to 
the  discretion  of  the  court  to  which  it  is  made, 
there  must  Ite  some  excuse  for  the  default  of 
the  petitioner;  otherwise,  an  order  vacating  a 
Judgment  by  default  cannot  be  sustained  as 
being  within  the  discretionary  power  of  the 
court — Milwaukee  Mnt.  Loan  &  Bldg.  Soc.  v. 
Jagodsdnski,  (Wis.)  54  N.  W.  102. 

6.  Kev.  St.  'Ziii>2,  provides  that  the  court 
may  in  its  discretion,  and  on  such  terms  as  may 
be  Just,  at  any  time  within  one  year  after  no- 
tice thereof,  relieve  a  party  from  a  Judgment 
against  him  through  his  mistake,  inadvertence, 
or  excusable  neglect.  Hdd,  that  It  was  within 
the  discretion  of  the  court  to  open  a  default, 
though  more  than  one  year  after  the  rendition  f>f 
the  judgment,  where  it  appeared  that  proceed- 
ings were  instituted  therefor  when  defendant 
had  actual  notice  of  ihe  judgment.— Turner  y, 
Leathe--   '\S"'^.-\  r^i  X.  W.  imi. 

T.  Oode  GIvU  Proa  |  1001.  providing  for 
the  seiuu}<  aside  of  a  juilgiueut  rendered  by  s 
Justice  of  the  peace  against  a  defendant  in  his 
absence,  applies  to  eanses  In  the  county  court, 
regardless  of  the  amount  In  dispute. — McCor- 
mick  Harvesting  Mach.  Co.  v.  Schndder,  (Neb.) 
64  N.  W.  257. 

8.  In  nn  action  brought  in  the  county  murt 
vrithin  the  jurisdiction  of  a  justice  of  the  peace, 
where  defendant  enters  his  appearance,  but  ab- 
sents himself  on  the  day  of  tnal,  he  is  not  en- 
titled to  have  the  judgment  against  him  set 
aside,  under  Code,  {  1001,  which  provides  that, 
when  judgment  shall  nave  b^m  rendered 
against  a  defendant  in  his  absence,  it  may  be 
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set  a^e  on  certain  conditions,  since  the  court 
did  not  render  Jader'nent  on  defHalt,  or  on  the 
absence  of  defendant;  bat  def aidant  ma^  ap- 
peal to  the  district  conrt,— SalHT*a  t.  Bene- 
dict, (Neb.)  54  N.  W.  67^ 

Bendition  and  entry. 

0.  A  judgment  which  is  based  on  only  one 
of  two  IsBUes  raised  by  the  pleadings,  and 
which  leivea  the  other  undisposed  of,  is  erro- 
neous.—Gage  T.  Allen,  (AViB.)  54  N.  W.  627. 

10.  An  application  to  the  district  court,  or 
to  a  judge  thereof,  for  an  order  directing  the 
entry  oi  a  judgment,  may  be  made  ex 
parte;  and  notice  of  such  application  is  not 
neceasary.  unless  a  stay  exists,  or  the  court  or 
judt;*',  for  ttume  special  rea^ou,  directs  that  such 
notice  be  riren.— Ooald  T.  Dnlnth  ft  Dl  BL  Co., 
(N.  D.)  MN.  W.  816. 

Entry  pending  stay  of  proceedings. 

11.  It  is  error,  while  an  order  staying  all 
proceedings  is  in  force,  to  enter  judgment  on  a 
verdict  rendered  before  the  stay  was  granted. — 
Uhe  V.  Chicago,  M.  &  St  P.  By.  Co..  (8.  D.) 
64  N.  W.  flOL 

Bes  judicata. 

18.  The  fallars  of  a  defendant  to  plead  a 
claim  In  set-off  does  not  estop  him  from  after- 
wards  bringing  snlt  on  inch  claim.— Sevoith 
Day  Adventist  Pub.  Aaa'n  t.  Plshw.  (Mich.) 
54  N.  W.  759. 

13.  Where  a  claim  of  defendant  araiinst  n 
dewlent's  ostnte  for  board,  etc,  was,  after  liti- 
gation, allowed,  in  part,  and  paid,  snch  allow- 
aucu  is  a  complete  bar  to  a  claim  for  the  same 
services  as  a  counterclaim  la  a  mortgage  fore- 
closure by  such  cHtnto  iigaiuHt  dtfendant.— 
Phelnn  v.  Fitzpatrick.  (Win.)  54  N.  AV.  «14. 

1-1.  Where  an  action  is  dismissed  because 
idaintlff  has  no  legal  capad^  to  sue,  the  dis- 
missal will  not  bar  a  future  action  for  the 
same  property.— Rodgers  v.  Levy,  (JJeb.)  54 
N.  W.  lOSO. 

l>').  Where  an  action  of  replevin  is  dis- 
missed because  plaintiff  has  not  legal  capacity 
to  ami  defendant  thereupon  has  a  jury 

impaneled  to  try  the  right  of  property,  which 
Is  awarded  to  him,  he  cannot  bar  plaintiff 
from  miiiiitaiuing  a  second  action  for  the  same 
goods.— Itodgers  v.  Levy,  (Neb.)  54  N.  W. 
lOSU. 

I".  In  an  action  to  revive  a  dormant  judg- 
ment certain  defenses  were  set  up,  which  tend- 
ed to  show  that  the  court,  when  ft  rendered  the 
judgmeut,  had  no  jui-isdiction  of  defendant,  and 
that  he  bad  a  defeuse  to  the  action.  A  demur- 
rer to  the  aiidner  was  sustained.  Held,  that 
defendant  should  have  prosecuted  error  from 
the  ruling  on  the  answer,  and  that  he  could  not 
bring  an  action  by  Injunction  to  enjoin  the 
judgment,  and  set  up  aubstantially  the  same 
facts  as  were  set  forth  In  his  answer.— Haynes 
T.  Aiiltman,  Miller  &  Co.,  (Neb.)  64  N.  W.  511. 

I'l.  ihe  cuui|)iuiut  alleged — First,  an  indebt- 
edness for  towing  a  quantity  of  logs  "at  18 
cents  per  thousand,  the  price  agreed  upon;" 
and,  second,  for  holding  onto  a  raft  of  logs  for 
48  hours  with  a  tug,  "which  services  were  rea- 
sonably worth  per  hour.'*  Held,  that  a 
judgmeut  in  a  former  action  between  the  same 
imrties  for  breach  of  the  contract  under  which 
plaintiffs  towed  the  logs,  and  in  which  the  first 
Item  was  titivated,  is  not  a  bar  to  a  recovery 
for  the  serTicoa  alleccd  in  the  second  item, 
whiHi  wpre  nnt  plonded  or  panstnl  upon  therein, 
whether  such  services  were  made  necessary 
by  plaintiff's  breach  of  the  contract  or  not.— 
Bonfin  v.  Lindalev.  (Wis.(  54  N.  W.  1017 

18.  In  an  action  to  recover  the  price  ot 
cutting  and  hauling  lumber  during  the  winter 
of  188S,  defoidant  pleaded  that  the  claim  had 
been  adjudicated  in  a.  former  action.  The  rco- 
ord  of  tne  former  action  showed  that  no  item 
later  than  1886  was  mentioned  in  the  pleadings 
or  In  the  oral  testimony.  Dcfondnnt  ofri'nil 
•ridenoe  showing  tliat  a  transcript  of  ac«-<iiiiit 
between  the  parties  from  lt{74  to  1S8U,  and  In 


duding  the  Items  of  1888,  was  offered  in  evi- 
dence on  the  former  trial  without  objection, 
and  was  among  the  papers  taken  to  the  jnry 
room  by  consent  of  both  parties.  BHd,  that 
the  jury  were  warranted  in  finding  that  the 
Items  of  188S  ware  not  loToIved  in  the  form  ex- 
action, since  the  fact  that  an  exhibit  was  of- 
fered in  evidence  on  the  former  trial,  contain- 
ing the  items  of  1888  In  aaultioo  to  those  in 
issue,  would  not  warrant  the  lnfa«nce  that  the 
Items  of  1888  were  indoded  In  the  verdict  ren- 
dered in  the  former  action.— Lamontagne  v.  T. 
W.  Harvey  Lumber  Co.,  (Wis.)  54  N.  W.  583. 

 Parol  eridenoe. 

19.  It  Is  competent  to  show  by  parol  that  a 
fbrmer  suit  pleaded  In  bar  was  not  decided  on 
the  merits.- Munro  t.  Meech,  (Mich.)  54  N.  W. 

290. 

 FersoQB  aflfeoted. 

30.  Defendant  gave  a  mortgage  on  land, 
and  furnished  a  Imud  conditioned  to  beep  the 
mortgage  the  paramount  lien  on  the  land, 
flfrif/,  that  a  judgment,  in  an  actitm  to  enforce 
mechanics'  Hens  to  which  the  surety  on  the 
bond  was  not  a  party,  decreeing  the  Hens  su- 
perior to  that  of  the  mortgage,  was  res  Inter 
alios  acta  as  to  the  surety  In  a  subsequent 
action  on  the  bond.- American  Bldg.  &  Loan 
Ass'n  T.  Stoueman,  (Minn.)  54  N.  W.  U1&. 

21.  Code,  I  i302j  provides  that  "no  action 
for  the  recovery  of  real  property  sold  fbr  the 
nonpayment  of  taxes  shatl  lie,  unless  the  sams 
be  brought  within  five  years  after  the  treas- 
urer's deed  is  executed  and  reconled."  Held, 
that  a  decree  for  plaintiff  in  an  action  to  quiet 
the  title  to  the  land.  In  which  the  former  own- 
ers were  parties,  obtained  within  five  years 
after  the  execution  and  record  of  the  treas- 
urer's deed,  divested  the  former  owners  of 
their  rights  in  the  land,  and  estonped  them 
from  rltiiming  any  interest  therein. — Knudson  t. 
Utchfieid.  (Iowa.)  54  N,  W.  199. 

'42.  Where  the  father  of  one  who  bdd  ree* 
ord  title  to  an  undivided  interest    In  land 
.  brings  suit  to  partition  the  land,  alleging  that 
,  his  son  is  dead,  and  that  he  is  his  heir,  the 
'  decree  of  partition  is,  as  against  a  trespasser, 
evidence  that  the  son's  title  had  descended  to 
■  the  father.   Coatello  v.  Burke.  19  N.  W.  247, 
0»  Iowa,  3G1.  distinguished.— Bnrdick  t.  Chi* 
cage,  M.  &  St.  P.  Ily.  Co.,  (Iowa,)  M  N.  W. 
439. 

28.  Where  a  party  Intervenes  In  an  attach- 
ment suit,  and  claims  the  attached  property 
under  a  mortgage,  an<]  the  only  question  plead- 
ed and  tried  is  as  to  notice  of  the  mortgage, 
and,  the  deHsion  being  against  him,  the  inter- 
vener sues  the  count;-  recorder  for  negligence 
in  indexing  the  morttrage,  the  recorder  is  not 
estopped  to  deny  tlio  frnudident  character  of 
the  mortgage. — First  Nat.  Bank  v.  Clements, 
(Iowa.)  ."W  N.  AV.  197. 

24.  After  the  death  of  one  partner  a  bill 
was  filed  for  an  accounting  and  sale  of  the  part- 
ner«hiri  ns-iets.  In  which  !*uit  the  wife  of  de- 
ceased was  made  a  party.  Held  that.  If  the 
wife  then  ponseHsod  any  right  of  dower  iud*^ 
pendent  of  the  partnership,  she  was  estopped 
from  setting  up  such  claim  against  an  Innocent 
nurrhnser.  who  relied  on  the  decree  rendered 
in  the  snlt  for  the  accounting.— Free  v.  Beat- 
ler,  (Mich.)  54  N.  W.  910. 

Sufficiency  of  record  to  put  on  inquiry, 

25.  A  record  of  a  judgment  against  one 
whose  Christian  name  Is  Indicated  only  by  in- 
itial letters  la  effectual  to  put  on  intinliy  a 
subsequent  purchasw  of  lands,  the  title  of 
which  appears  of  record  in  a  person  of  the 
same  family  name  as  such  judgment  debtor, 
and  whose  ChrlstiaD  name  has  the  same  initial 
letters.— Pinner  Rnuall  ft  Co.,  (Minn.)  64 
N.  W.  484. 

What  nroceedinea  neeessTy  to  p»*Tlve. 

2<i.  PlalntlfFa  moved  to  revive  a  Sndgment 
that  was  about  to  expire  un«ler  the  htatute  of 
limitations,  so  that  it  might  be  "a  subnihtiug 
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Jadnnent"  after  snob  expiration,  and,  In  ac- 
cordance with  such  motion,  it  was  ndjudged 
that  it  be  renewed  and  revive^l.  and  "be  dock- 
eted anew,  as  thoag:li  considered  in  this  court 
this  dB7,  and  that  execntion  may  issue  to  col- 
lect the  same,  as  though  said  judgment  had 
this  day  been  rendered  and  entered  in  this 
oourt"  BHd,  that  the  Judfnnent  was  a  nullity, 
the  proceeding  being  to  obtain  a  judgment  on 
the  former  one  on  a  mere  motion,  which  Rer. 
St.  I  2916.  preeeribM  nnst  be  dons  by  an  ao> 
tloD  at  law,  on  leave  of  the  court. — lu graham 
T.  Champion.  (Wis.)  51  N.  W.  S0& 

Urging  objeotions  to  Judgment  in  ac- 
tion to  reTlve. 

27.  Where  service  on  a  defendant  is  made 
by  leaving  a  copy  of  the  summons  at  his  resi- 
dence, and  judgment  is  taken  against  him 
thereon  by  default,  he  may,  in  an  action  to 
revive  the  judgment,  show  that  the  place  of 
service  was  not  his  place  of  residence;  that 
neither  he,  nor  a  member  of  his  family,  had  no- 
tice of  the  action  until  after  judgment  had  been 
renda«d  against  him.  together  with  any  other 
defense  to  the  Judgment. — Haynes  Anltman, 
MUler  &  Co.,  (Neb.)  M  N.  W.  Ml. 

Froceedlngs  to  vaoate. 

28.  Where  the  record  of  a  juclpmcnt  on  a 
mortgage  rendered  by  default  contains  the 
bond,  mortgage,  and  an  itemized  account  show- 
ing die  various  items  of  the  judgment,  such 
judgment  will  not  be  set  aside  when  the  appli- 
cation therefor  and  the  proposed  answer  fail 
to  meet  the  items  of  the  account  as  set  forth 
In  the  record.— Milwaukee  Mut  Loan  &  Bids. 
Soc  V.  Jagodzinski,  (W\a.)  64  N.  W.  102. 

29.  Code,  S  3158  et  seq.,  providoH  that  In 
proceedings  under  the  statute  for  setting  aside 
a  judgment  the  issues  shall  be  made,  and  the 
pleadings  conducted,  as  nearly  as  possible  in 
the  same  way  as  in  an  original  action,  that  the 
judgment  shall  not  be  vacated  until  it  is  ad- 
judged that  iben  Is  a  Talld  defense  to  the  ac- 
tion, and  that  the  court  shall  first  decide  on  the 
sufficiency  of  the  grounds  to  vacate  the  Judg- 
inoit  before  considering  the  validity  of  the  de- 
fense presented.  Held,  that  where  the  oourt, 
after  In  effect  setting  aside  the  judgment,  pro- 
ceeded, without  having  any  issues  framed,  to 
deterniine  the  validity  of  the  grounds  for  va- 
cating  the  judgment  as  well  as  the  validltr  of 
defendant's  defense,  that  plaintiff,  having  been 
present,  and  having  taken  part  in  all  the  pro- 
ceedings without  objecting  to  the  niaiint^r  in 
which  they  were  conducted,  would  be  consid- 
ered to  have  waived  all  such  errors.— Worth 
T.  Wetmore,  flowa,)  54  N.  W.  6«. 

30.  A  motion  to  set  aside  a  judgment  on 
the  ground  of  irregularity  or  errors  must  be 
made  at  the  term  at  which  it  was  rendered.  In 
that  after  the  close  of  the  term  the  remedy  of 
the  party  aggrieved  by  such  judgment  la  by 
writ  of  error  or  appeal,  or  a  proceeding  under 
Rev.  St.  S  2832,  which  provides  that  the  court 
may  relieve  a  party  at  any  time  within  one 
year  after  notice  thereof  from  a  judgment,  or- 
der, or  proceeding  against  him.  through  his  mis- 
take, inadTertence,  or  excusable  nMlect.— MQ- 
waukee  Mut.  Loan  A  Bidg.  Soc  t.  JagoddnskL 
(Wis.)  54  N.  W.  102. 

Assignment. 

81.  An  assignment  of  a  judgment  to  part 
is  not  valid  as  against  creditors  levying  thereon, 
unless  the  assignment  is  olaced  on  record,  as 
provided  by  Gen.  St.  1878,  e.  66.  H  282.  283.— 
Wheaton      Spooner,  (Minn.)  54  N.  W.  872. 

JudloiBl  Notloe. 

Sea  "ETldence, "  1-4. 

Jurisdiction. 

See  "Courts." 

ObjeoUons  to,  effect  of  appearanoe  as  w^ver,  see 
"Appearanoe.** 


Of  courts  In  relMooa  matter,  ■••  "BAUglow  So* 

cleUeB,*l. 
Of  justioe,  see  "Justices  of  the  Peace, "  % 

On  iHjtpeaL  see  "Appeal, " 

Waiver  of  oUecUMUL  see  "Abatenmit  and  B»- 
vival,"!. 

JTTKY. 

Discharge  for  disagreement,  see  "Trial,*?. 
ICisconduct  of,  see  "  New  Trial, "  2,  S. 
Taking  case  from,  see  "Trial. "  33-35. 

 papers  to  jury  room,  see  "Trial,** 8. 

View  of  injured  member  in  action  for  damasas, 
see  "Trial, "  4,  6. 

Competency  of  jurors. 

1.  Wliere,  on  a  criminal  trial,  the  record 
does  not  disclose  that  any  juror  on  the  panel 
was  prejudiced  or  incompetent,  error  cannot  be 
predicated  on  the  fact  that  defendant  was 
obliged  to  go  to  trial  before  the  Jury  of  the 
term  that  had  tried  and  ctmvicted  nis  two  ac- 
compli coa.— People  T.  Betts.  (Mich.)  54  N.  W. 

*2.  Code  Civil  Proc.  I  665,  provides  "that 
no  person  shall  be  summoned  as  a  juror  in  any 
district  court  of  this  state  more  than  once  Id 
two  years,  and  it  shall  be  sufficient  cause  of 
challenge  to  any  juror  called  to  be  sworn  in 
any  cause  that  he  has  been  summoned  and 
attended  said  court  as  a  juror  at  any  term  of 
said  court  held  within  two  years  prior  to  the 
time  of  such  challenge."  Hdd,  that  the  section 
applied  to  talesmen  who  had  swred  as  Jarors 
within  the  prescribed  period. — Wisemm  v. 
Brans,  (Neb.)  54  K.  W.  ^ 
Ezoiusion  on  acconnt  of  sfce— Harmless 
error. 

a.  Tlie  exclusion  of  a  juror  because  he  Is 
more  than  00  years  old  will  not  he  deemed 
prejudicial  to  a  party,  where  there  still  remains 
a  sufficient  number  of  jurors  on  the  panel  ta 

form  a  jury,  to  whom  no  objection  is  taken, 
and  the  party's  perenmtory  challenncs  are  not 
exhausted.- Laebe  v.  Thorpe,  (Mich.)  54  N.  W. 
41. 

Bight  to  jary  triaL 

4.  Under  Comp.  St.  c.  20.  I  47,  providing 
that,  in  appeals  in  probate  matters  from  the 
county  court  to  the  district  court,  the  latter 
shall  hear  and  determine  the  issues  in  the  same 
manner  as  on  appeals  in  civil  cases.  It  is  error, 
on  appeal  by  the  executor  or  heir  at  law  from 
an  order  of  the  county  court  making  an  allow- 
ance out  of  the  funds  of  the  estate  of  a  de 
ceased  person  for  the  support  of  his  widow,  tc 
refuse  a  jury  trial  upon  the  demand  of  eitbet 
party  to  the  controversy. — Sheedy  v.  Sheedy, 
(Neb.)  54  N.  W.  5fM). 

5.  A  defendant  in  a  criminal  case  In  a  mu- 
nldpal  court  which  has  jurisdiction  only  of 
oflFenses  cognizable  before  a  justice  of  the  peace 
may  waive  a  jury,  and  consent  to  trial  by  the 
court.— State  v.  Woodling,  (Minn.)  64  N.  W. 
1068. 

6.  Under  Gen.  St.  187&  c.  70,  {  30.  as 
amended  by  Laws  1891,  c.  83,  a  par^  calling 
for  a  jury  In  a  justices  court  must  pay  the 
jurors*  fees  into  court  in  advance,  and,  if  he 
refuses  to  do  so.  the  Justice  may  proi^eed  to 
try  the  case  without  a  jury.— Rollins  v.  Noltlng, 
(.Minn.)  M  N.  W.  1118. 

7.  Where  a  convict  who  has  been  condition- 
ally pardoned  is  arrested  for  an  nllesed  viola- 
tion of  the  conditions  of  the  pardon,  the  court 
may,  in  its  discretion,  if  in  doubt  as  to  the 
facta,  take  the  verdict  of  a  jury,  but  the  party 
ia  not  entitled  to  a  jury  trial  as  a  matter  of 
right,  except  on  the  question  whether  he  is  the 
same  person  who  was  convicted,  if  he  pleads 
that  he  is  not.— Sute  v.  Wolfer,  (Minn.)  54  N. 
W.  10G5. 

Bight  of  defendant  to   trial  without 
jury  in  criminal  case. 

K.  How.  St  fi  7097,  which  provides  that  In 
criminal  prosecutions  in  Justice's  court,  If  no 
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inry  li  demanded  by  the  accnsedi  Qie  coart  Bbnll 
proceed  to  try  the  iBsiie,  and  (section  700!)) 
tbitt,  if  the  aecnsed  sbnll  not  have  walred  falB 
right  to  trial  hj  juiTt  a  jury  shall  be  BUmmoaed, 
gives  the  accused  his  choice  of  two  modes  of 
trial;  and  it  is  t*rror  for  the  coart  to  order  a 
jury  against  his  protest  after  be  has  demanded 
a  trial  the  court  wltboot  a  imj. — People  t. 
Steele,  (Mich.)  M  N.  W.  171. 

JUSTIGEiS  OF  THE  FEACS. 

Jurisdiction  in  gsrnishae  proceedings,  appear- 
ance of  g^rniahee,  see  "Qamlshmen^  "  flL 

Criminal  jurisdiotion. 

1.  Under  Const,  art.  6,  i  18,  which  proTldes 
that  a  jnstlce  of  the  oeace  shall  not  have  jtiris- 
dlction  *in  a  criminal  case  where  the  pnnish- 
ment  may  exceed  three  months'  imprisonment, 
or  a  fine  of  over  one  hundred  dollars,"  a  justice 
of  the  peace  has  no  jurisdiction  to  Bit  as  a  trial 
court  in  a  criminal  case  where  the  statute  cre- 
ating the  offense  provides  that  the  punishment 
may  be  both  a  fine  and  imprisonment;  but  in 
auch  case  the  jostice  can  uroceed  only  as  an  ex- 
amining magistrate. — State  t.  Yates,  (Xeb.)  54 
N.  W.  429" 

Jurisdiction  and  powers. 

2.  Act  1887,  No.  229.  8$  5.  9.  providing 
that  loggers'  liens  may  be  enforced  by  attach- 
ment in  justices'  courts  of  the  county  in  which 
such  products  may  be  situated,  and  justices  of 
the  peace,  within  their  respective  counties, 
ahall  have  jurisdiction  of  all  such  cases  where 
the  amount  claimed  does  not  exceed  $3<X),  does 
not  enlarge  the  jurisdiction  of  justices  given  by 
How.  St.  S  «81S,  as  amended  by  Act  1835,  No. 
118,  providing  that  every  action  commenced  in 
such  court  slniU  be  brought  before  some  justice 
of  the  peace  of  the  township  where  the  parties, 
or  any  of  them,  reside,  or  oeftae  some  justice 
of  another  township  in  the  same  county,  next 
adjoining  the  residence  of  one  of  the  partiea,  so 
that  such  action  may  be  brought  before  a  jus- 
tice in  a  township  in  which  neither  of  the  par- 
ties reside,  and  which  does  not  adjoin  their 
places  of  residence.  —  Bnrlingame  t.  Marble, 
(Mich.)  54  N.  W.  ti05. 

Payment  of  fees  as  oondititxi  precedent 
to  change  of  veniie. 
8.  Under  Code.  $  3516,  providing  that  the 
proceedings  prescribed  for  the  circuit  court 
shall  be  pursued  in  a  justice's  court;  and  sec- 
tion 2696,  providing  that  a  change  of  venue  in 
the  circuit  court  shall  not  be  deemed  perfected 
UDti]  the  costs  caused  thereby  are  paid  by  the 
amtlicant;  and  section  3842,  providing  that  an 
omoer  performing  any  service  is  entitled  to  hts 
fees  in  advance, — a  justice  of  the  peace  may  de- 
mand hia  fees  before  granting  a  diange  of 
Ttttue.  and,  on  the  failure  of  the  applicant 
to  make  snch  payment,  the  justice  may  retain 
iurisdictioD  over  the  caus&—Holmes  v.  Butts, 
(Iowa.)  54  N.  W.  249. 
Fees. 

4.  A  justice  of  the  peace  is  not  entitled  to 
a  fee  for  entering  a  default,  in  addition  to  tliat 
allowed  by  statute  for  rendering  jud^rment.— 
Van  Btten  v.  Selden,  (Neb.)  54  N.  W.  261. 

■X  Under  Comp.  St.  c  28,  g  '62,  a  justice  of 
the  peace,  before  brining  suit  for  bis  fees,  must, 
when  requested  so  to  do,  make  and  furnish  the 
person  to  whom  the  services  were  rendered  an 
itemized  hill  of  his  costs,  but  such  statement 
may  be  waived  by  the  person  entitled  thereto.— 
Van  Etten  t.  Selden.  (Ifeb.)  54  X.  Vt'.  201. 

A.  A  defendant  In  a  nunmons  issued  by  a 
justice  may  appear  on  the  return  day,  and  by 
affidavit  dispute  the  return  of  the  officer,  and 
show  that  the  summons  was  served  on  him 
more  than  12  days  before  the  return  day.— 
Lane  v.  Jones,  (Sfich.)  64  N.  W.  283. 

Pleading. 

7.  An  oral  declaration  in  a  justice's  court, 
alleging  the  action  was  toought  for  back  taxes 


levied  and  assessed  against  certain  land  previ- 
ous to  the  date  of  its  purchase  by  plaintiff 
from  defendant,  on  which  date  defendant  gave 
plaintiff  a  warranty  deed  thereof,  sufficiently 
apprised  defendant  that  plaintiff  claimed  that 
this  deed  covenanted  against  such  taxes,  and 
that  plaintiff  sought  to  recover  for  a  breach 
of  such  covenant,  so  that,  under  such  declara- 
tion, special  ta.t  rolls  were  admissible  to  estab- 
lish the  lien  on  the  land.— Lynch  v.  Craney, 
(Mich.)  54  X.  W.  879. 

Effect  of  docket  entries. 

8.  The  docket  entries  it  a  Jostice  of  the 

Seace,  showing  a,  judgment  to  have  been  ren- 
ered  before  the  issuance  of  the  summons,  can- 
not be  contradicted  by  the  return  to  tha  writ — 
Holmes  t.  Cole.  (Midi.)  54  N.  W.  761. 

V.  A  justice's  judgment  cannot  be  sastained 
where  his  docket  shows  that  the  summons  was 
icsued  on  the  12th  of  tho  month,  returnable  on 
the  20tb,  and  the  judgment  rendered  on  the 
lOdi.— Holmes  t.  Coio.  (Mich.)  64  N.  W.  761. 
 Parol  evidence  to  explain. 

10,  Parol  evidence  is  inadmissible  to  vary  or 
explain  a  justice's  docket  so  as  to  give  him  ju- 
risdiction that  does  not  appear  on  its  face- 
Holmes  V.  Cole,  (Mich.)  54  X.  W.  761. 

Failure  to  enter  teo3  in  docket. 

11.  The  omission  of  a  jnsHce  to  state  in  his 
docket  the  fees  due  to  each  person  separately, 
as  required  by  Gen.  St.  1878,  c.  65,  §  7,  subd. 
8,  does  not  render  the  judgment  erroneous.— 
Melster  t.  Rassell.  (Minn.)  54  N.  W.  935w 

Iiadhes. 

See  "Equity,  "21. 

LANDLORD  AND  TENANT. 

Action  by  tenant  against  landlord  for  nntaanoe, 

see  "Nuisance. " 
Mining  lease,  see  "Mines  and  Mining. " 

Destruction  of  premises  —  Liability  of 
lessee. 

1.  In  an  action  by  the  lessor  of  a  sawmill 
against  the  lessees  for  a  breach  of  the  contract 
by  the  negligent  destruction  of  the  mill  by 
fire,  wherein  a  question  in  dispute  was  whether 
the  premises  had  been  surrendered  before  the 
fire,  the  court  instructed  fhe  jury  that,  "even 
if  the  mill  were  turned  over  to  plaintiff,  yet; 
if,  by  reason  of  the  carelessness  of  defendants, 
fire  had  been  taken  from  the  mill,  and  put  into 
the  sawdust  adjoining,  it  would  constitute  a 
breach  of  the  contract;  and  if  the  fire  re- 
mained there  without  the  knowledge  of  plain* 
tiff,  and  afterwards  broke  out  and  destroyed 
the  mill,  and  it  is  traceable  to  the  carelessness 
of  defendants,  then  they  are  liable."  tfeld, 
that  the  Instruction  was  correct,  as  plaintiflT 
was  not  required  to  resort  to  an  action  on  ih» 
case  for  such  negligence.— Stevens  t.  Pantllnd, 
(Mich.)  54  N.  "WT  716. 

Consideration  of  lease. 

2.  Plaintiff  leased  a  farm  to  defendant,  by 
written  lease,  at  a  rent  of  16  bushels  of  com 
per  acre.  The  season  being  unfavorable,  it  was 
discovered  that  the  land  would  probably  not 
yield  that  much.  The  parties  then  agreed  orallv 
that  the  rent  should  be  one  half  the  crop.  Bela, 
that  the  agreement  rested  upon  a  sufficient  con- 
sideration, and  was  binding.  —  Raymond  v. 
Krauskopf,  (Iowa,)  54  N.  W.  432. 
Surrender  of  lease. 

S.  Where  the  lease  of  a  mill  for  the  pur- 
pose of  sawing  certain  logs  provided  that,  on 
completion  of  the  work,  defendant  should  re* 
store  the  premises  in  as  good  condition  as 
when  received,  plaintiff's  knowledge  that  de- 
fendants had  completed  the  sawing  and  dis- 
charge their  workmen,  but  had  not  removed 
all  their  lumber  from  the  yard,  nor  the  rubbish 
from  about  the  mill,  does  not  CMistitnte  a  nir* 
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ronder  of  the  premisea,  so  as  to  rdieve  defend- 
anr<4  from  llnhility  for  the  destrnctioD  of  the 
mill  by  fire.— Stevens  v.  PaDtlind,  (Mich.)  54  N. 

■\v.  im. 

Action  for  rent — Judgment  on  plead- 
ings. 

4.  Iq  an  action  hj  a  landlord  to  recover 
rent,  the  answ^  alleged  that  plaintiff  wrons- 
fuUy  entered  upon  and  took  possession,  with 
divers  other  persons,  of  a  imrt  of  the  demised 
premines.  excavatod  the  soil,  and  uuderm'iied 
the  buildings.  The  answer  set  up  a  contract 
by  which  plaiotiff  authorized  the  adjoining 
landowner  to  enter  upon  the  premises  and  lay 
a  foundation  for  a  party  wall,  and,  thuu^^h  it 
was  not  specified  that  he  shouid  enter  during 
defendant's  term,  the  contract  provided  that 
he  should  be  liable  for  any  damn^c  sustniiiod 
by  defendant.  It  appeared  that  the  entry  and 
excavation  were  made  under  this  coutm-^t. 
Bdd,  that  the  answer  alleged  a  breach  of  the 
contract  for  quiet  enjoyment  found  Id  the 
lease,  and  that  it  was  error  to  order  Judgment 
for  plaintiff  on  the  pleadings. — Collins  T.  Lie  wis, 
(Minn.)  54  N.  W.  1056, 

Recovery  of  possession. 

5.  A  lease  provided  that  tf  default  should 
be  made  in  the  tenant's  payments  of  rents  and 
taxes  the  landlord  should  hare  the  option  to 
declare  the  lease  t^'iniiiated  absolutely,  and 
all  the  tenant's  rights  and  interest  thereunder, 
and  should  also  have  full  power  to  take  pos- 
session of  the  premises,  or,  at  the  election  of 
the  landlord,  he  could  pay  the  taxes,  instead 
of  declaring  the  lease  forfeited;  and  in  either 
case  the  amount  of  ail  rents  in  arrears,  and 
the  amount  of  all  taxes  paid,  should  become 
a  lien  on  the  leasehold  wnich  might  be  fore- 
closed in  the  same  manner  as  a  mort;;age  on 
land,  Bdd,  that  the  landlord  had  not  waived 
hie  right  to  elect  to  recover  poRRoiision  for  non- 
payment of  rent  by  forbearing  to  collect  the 
rent  promptly  as  it  became  due,  thus  allowing 
the  tenant  to  habitually  be  in  default,  or  by 
paying  taxes  upon  the  premises  which  should 
have  been  paid  by  the  tenant.— Douglas  T. 
Herms,  (Minn,)  51  N,  W.  1112. 

 Notice  to  quit. 

6.  Where  a  tenant  in  possession  under  a 
lease  for  a  term  assents  with  the  landlord  to  a 
termination  of  hts'  lease,  and  continues  to  hold 
from  day  to  day  under  a  new  arrangement,  he 
is  not  entitled  to  a  month's  notice  to  quit.  Ben- 
fey  V.  Con;,'dou,  40  Mich.  283,  followed.— Iiane 
T.  Ruhl,  (Mich.)  54  N.  W.  175. 

Renting  on  shares. 

7.  Under  a  contract  by  which  plaintiff  cul- 
tivated defendant's  farm  for  one  year  for  one 
half  the  crops,  to  be  divided  when  the  same 
were  ready  for  market,  plaintiff  did  not  lose  his 
right  to  his  share  of  the  straw  because  it  was 
not  divided  before  the  expiration  of  the  term, 
and  before  he  left  the  farm.— Wood  r.  Noock, 
(Wis.)  M  N.  W.  785. 

LARCENY. 

Evidence. 

1.  Oq  trial  of  one  of  three  persons  Jointly 
Indicted  for  the  larceny  of  about  $155  in  money, 
a  knife,  and  other  articles,  one  of  the  two  not 
on  trial  testified  for  the  state  that  he,  defend- 
ant, and  one  O.,  the  other  person  indicted, 
stole  the  money  and  knife,  and  divided  the 
money  among  them;  and  there  was  other  tes- 
timony tending  to  show  that  the  larceny  was 
committed  on  a  certain  day,  and  that  the 
persons  indicted  committed  it.  Held,  that  it 
was  not  error  to  permit  a  witness  to  testify 
as  to  the  amount  of  money  had  by  O.  on  surb 
certain  day  or  the  day  before.  —  State  t. 
Thompson,  (Iowa,)  54  N.  W.  1077. 
InstructiODS. 

3.  On  trial  of  one  of  three  persons  Jointly 
Indicted,  the  owner  of  the  property  testiflea 


that  he  had  owned  a  bdfe  stolen  about  two 
years,  and  he  thought  the  one  taken  from  de- 
fendant was  his.  The  accomplice  testified 
that  the  one  stolen  was  like  the  one  in  evi- 
dence. Defendant  testified  that  he  purdiased 
the  kntfe  before  the  larceny  was  committed, 
and  was  corroborated.  The  court  chanretl 
that,  unless  the  proof  showed  that  the  knife 
was  stolen  from  the  person  alleged  in  the  in- 
dictment, the  finding  of  It  in  iwssessloa  of  de- 
fendant would  not  corroborate  the  accompUce, 
nor  connect  defendant  with  the  crime.  Held, 
tliat  the  refusal  of  the  coort  to  charge  that, 
if  dpf(*ndant  was  the  owner  of  the  knife 
in  evidence,  "you  are  not  to  consider  the  evi- 
dence relating  to  the  knife  as  testimony  oor- 
roborLting  the  accomplice  connecting  defend- 
ant with  the  commission  of  the  crime 
charged,"  was  without  pnjadice.— State  t. 
ThompMtn,  ^wa,)  51  N.  W.  1077. 

See  "Landlord  and  Tenant.  **  9. 

liOgaotes. 

Bee  Wills." 

Of  exeoutioD,  sea  "Exemitfam,  **  B-B. 

TiTBETi  AND  SLANDER. 

What  actionable. 

!•  In  a  newspaper  article  published  of  and 
conreminfj  plaintiff,  whose  name  is  "Back- 
;  staff,"  it  IS  libelous  per  se  to  refer  to  htm  as 
;  "Bucksiiiff."  as  such  appellation  is  a  term  of 
'  reproach,  hj  reason  of  lis  ^militnde  to  "Perk> 
snliff."— Backstaff  v.  "WaU,  (Wis.)  64  N.  W.  111. 
I       2.  Id  a  newspaper  artide  published  of  and 
I  concemiug  plaintiff,  as  a  state  senator,  it  is 
libelous  per  se  to  refer  to  him  as  "His  majesty, 
Bncksuiff,"  "A  legislative  god,"  "Dearly-Be- 
loved Bucksniff,"  "Third  ward  omnipotence." 
as  such  appellations  tend  to  bring  plaintiff  into 
ri'HcuIe  and  contempt.  —  Bnckstafl  v.  Viall, 
(WU.)  54  N.  W.  111. 

S.  An  article  was  published  in  defendant's 
paper,  setting  forth,  in  sensational  style,  that 

K'aintiff  was  engaged  to  be  married  to  a  young 
dy:  that  he  had  ordered  his  wedding  supper, 
and  hired  a  minister  to  perform  the  ceremony; 
and  that  a  few  hours  before  the  marriage  was 
to  be  solemnized  the  lady  had  eloi^ed  with  his 
cousin.  It  also  charged  plaintiff  with  a  denial 
of  the  engagement,  and  or  any  relationship  with 
the  person  alleged  to  be  his  cousin.  BM,  that 
such  publication,  if  untrue,  was  lihelous,  as  tend- 
ing to  bring  ridicule  and  contenmt  on  plaintiff. 
53  N.  W,  052.  affirmed.— Hatt  y.  fSvening  Newa 
Ass'n,  mich.)  54  N.  W.  760. 

4.  The  article  is  libelous  for  the  farther 
reason  that  it  charges  plaintiff  with  a  denial  of 
facts  set  forth  therein,  in  that  such  charge  is 
substantially  an  accusation  that  plaintiff  lied. 
63  N.  W,  852,  aflfirmed.— Hatt  v.  Brening  Newa 
Ass'n.  (Mich.)  54  N.  W.  Tea 

Affidavit  as  to  oondaot  of  Jnatloe  of 

the  peace. 

K.  In  an  application  for  leave  to  appeal 
from  a  judgment  rendered  by  a  justice  of  the 
peace,  an  amdavit  that  the  cause  was  tried  on 
a  certain  day;  that  the  testimony  was  not  con- 
cluded until  after  dark,  when  the  court  an- 
Doiinced  an  adjournment,  but  fixed  no  time  to 
which  such  adjournment  was  taken:  that  the 
attorney  for  afifaut  was  sick  several  days  there- 
after, and  that  judgment  was  rendered  against 
afiiflnt  on  the  same  day  ns  the  trial;  that 
attiaot  was  deceived  thereby;  that  by  reason 
thereof  it  was  prevented  from  taking  an  ap- 
peal within  the  statutory  time:  and  that  the 
judgment  is  a  fraud  on  the  rights  of  affiant, — 
does  not  reflect  on  the  omdnct  or  good  faith 
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the  jnstlce,  nnd  ia  not  libelous.— Mtuidir  t. 
N'elson.  (Mich.)  64  N.  W.  282. 
Privileged  commanications. 

tt-  A  newspaper  article  published  of  and 
eoDceniIng  plaiotiff,  as  state  senntor,  in  which 
phii  ir-.ff  is  referred  to  aa  "Hia  majesty.  Buct- 
sniff."*  "A  legislntive  god,"  "Dearly-Beloreil 
Biifksoiff,"  and  "Third  ward  omnipotence,"  Is 
ukC  a  iiriTiltsred  comamiiicatioD:  the  ase  of 
such  appellations  not  boinfr  a  fair  and  reason- 
able comment  upon  plaintiff's  official  conduct.* 
— Buckstaff  T.  Vm,  (Wis.)  U  N.  W.  Ul.  j 
Pleading.  ' 

7  In  an  action  fbr  slander  the  complaint 
did  not  arer  In  the  diar^og  part  that  the 
words  alleged  to  have  been  spoken  were  falite  i 
or  defamatoT7,  but  it  averred  in  the  conclusion 
\n  a  iceuerai  way  that  "all  of  said  words  were ' 
false  and  defamatory,"  and  that  "by  reason  of 
the  ^peaking  of  said  false,  slanderous,  and  de- , 
famatory  words  by  the  defendant  the  plaintiff  i 
baa  been  greatly  damaged."    Htid,  that  the 
complaint  would  not  be  adjudged  insufficient ' 
on  an  objection  raised  at  the  trial  by  a  demur- 
rer ore  tenua  that  it  did  not  contain  such  aver- 
ment in  the  charging  portion,  as  more  latitude 
of  presnmptlon  in  surh  case  will  be  tndulircd 
in  to  sustain  the  complaint  than  if  the  objection  < 
had  been  raised  by  a  regular  demurrer. — ^Born  | 
T.  Roaeuow,  (Wis.)  &i  N.  W.  lOSd.  . 

8.  A  fomiiliiiiit  iM>>rrr<l  tliiit  nlnintiffs  were' 
the  owners  of  a  fall-blooded  Fercheron  stallion, 
which  they  Imported,  and  k^t  fur  breeding . 
purposes;  that  he  was  especially  valuable  to 
plaintiffs,  and  hnd  begotten  many  colts,  and 
was  a  good  colt  getter;  that  plaintiffs  repre- 
sented and  held  him  out  as  such,  and  that  they 
are  upright  citizens,  of  goml  standing  In  the 
country;  that  defendant.  malicCously  intending 
to  injure  plnintiAi  in  their  good  name,  made 
false  and  matidous  statements  concerning  plain-  i 
tiff's  stallion,~that  he  was  not  importcil,  and  a  ' 
fnll-blnoded  Percheron, — ^by  means  of  which 
plaintiffs  have  been  damaged  in  their  character 
as  honest  business  men.  Held,  that  the  com- 
plaint stated  a  cause  of  action  based,  not  only 
on  the  slander  of  the  horse,  but  also  on  the 
character  and  credit  of  plaintiffs,  engaged  in 
the  business  and  calling  of  keeping  the  horse 
for  hire,  gain,  and  reward,  and  ft  was  not  nec- 
eftsiiry  to  alleRe  special  diiiuages. — Uenkle  t. 
Schoiib.  (Mich.)  54  N.  W.  293. 

XiTidence. 

V.  In  an  action  for  slander,  the  fact  that 
defendant  spoke  in  German  the  words  testified 
to  by  the  witnens,  nm)  that  the  witiiesa,  who  ' 
understood  both  English  and  German,  testified 
in  English,  did  not  render  the  te!)timony  in- 
competent. — Bora  t.  Uosenow,  (Win.)  54  N.  I 
W.  1069.  I 

10.  In  an  action  for  slanderous  statements  i 
alleged  to  hare  been  made  by  defendant  to  K.  ' 
In  relation  to  plaintiff  and  B.  being  on  an  even- 
ing at  a  shop  where  they  had  been  emptnyed, 
and  there  seen  in  a  compromising  position, 
plaintiff  and  E.  testified  on  cross-examinntion 
that  they  went  to  the  shop  to  get  their  pay  due 
them,  and  on  redirect  examination  plaintiff 
Bonght  to  show  how  much  was  due  them,  and 
how  long  it  had  been  due.    Held,  that  the  evi-  j 
dence  was  immaterial,  and  properly  excluded. —  i 
Beers  v.  Payment.  (Mich.)  54  N.  W.  SS8.  I 

11.  In  an  pction  of  slander  it  was  charged  i 
that  defendant  said  of  plaintiff  that  he  "ia  a 
damned.  low-liTcd,  thiering  son  of  a  bitch,  and  i 
I  have  had  a  man  watching  him,  and  aeen  him  ' 
steal;  and  I  beliere  you  know  he  Is  a  thief." 
Hdd,  that  where  a  witness,  who  was  one  of 
the  persons  to  whom  the  words  were  epoken, 
testified  that  defendant  did  not  state  In  the  con- 
▼ttnation  what  he  had  plaintiff  watched  for,  it 
was  proper  not  to  permit  such  witness  to  state 
that  he  had  since  learned  why  he  had  him 
watched,  since  stich  evidence  would  be  hearsay. 
—Ellis  V.  Whitehead.  (Mich.)  54  N.  W.  752. 

19.  It  appeared  that  the  slanderous  conver- 
■atlon  occurred  In  the  presence  of  soTeral  per- 


sons, all  but  one  of  whom  were  partners  with 
plaintiff  and  defendant  In  the  L.  Ice  Oo., 
and  that  defendant's  accusation  grew  ont  of 
the  fact  that  plaintiff  had  taken  and  ap- 
plied to  bis  own  use  some  ice  stored  at  certain 
lakes,  which  defendant  claimed  such  ice  com- 
pany was  under  contract  obligations  to  deliver 
to  another  ice  company.  Helo,  that  where  de- 
fendant, by  cross-examination  of  one  of  the 
partners  as  a  witness,  soaght  to  show  that 
plaintiff  had  fraudulently  converted  ice  belong- 
ing to  his  partnei's,  it  was  proper,  on  re-exami< 
nation,  for  such  witnesses  to  state  that  all  the 
partners  except  defendant  consented  to  plain- 
tiff's takinf  the  lee.— Ellis  r.  Whitehead, 
(Mich.)  54  N.  W.  782. 

18.  It  was  proper  to  permit  a  witness  who 
heard  the  latter  part  of  such  conversation  to 
state  that  defe'jdnnt  said  plaintiff  "is  a  thief, 
and  I  can  prove  it."  as  the  evidence  was  proper 
to  show  malice,  though  not  admissible  to  prove 
the  words  charged. — Ellis  t.  Whitehead,  (Mich.) 
54  N.  W.  732. 

14.  Evidence  that  at  another  time  and  place 
than  those  stated  in  the  complaint  defendant 
said  that  "he  had  called"  plaintiff  "a  thief  to 
Ills  face,  and  that  he  could  prove  it,"  was  ad- 
missible.—Ellis  V.  Whitehead,  (Mich.)  64  N.  W. 
752. 

1'.  In  an  action  for  saying  that  plaintiff  Is 
a  damned,  low-lived,  thieving  son  or  a  bitch, 
evidence  offered  by  plaintiff  is  properly  ad- 
mitted, that  defendant  is  a  director  of  a  na- 
tional bank.— Ellis  t.  Whitehead,  (Midi.)  54 
N.  W.  752. 

10.  In  an  action  against  a  newsp^er  for 
libel,  where  the  article  stated  that  a  certain 
postmaster  had  plaintiff  and  another  arrested, 
and  defendant  meaded  the  truth  of  the  arti- 
cle in  justification,  It  appeared  that  the  post- 
master did  not  cause  the  arrest;  that  the  only 
complaint  that  was  made  was  for  violating  the 
postal  regulations;  and  that,  by  the  time  it 
was  read,  the  postmaster  "had  become  satis- 
fied that  they  were  innocent  of  any  intent  to 
violate  the  law,  and  withdrew  the  complaint." 
It  also  appeared  that  the  reporter  who  prepared 
the  item  knew  that  no  other  complaint  had 
been  made.  Held,  that  plaintiff  was  entitled  to 
show  that  00  warrant  was  exhibited,  and  no 
charge  made,  when  he  was  arrested.— McAllis- 
ter T.  Detroit  Free  Press  Co^  (51ich.)  54  N.  W. 
710;  French  v.  Same,  Id.  7ll. 

17.  Plaintiff  was  also  entitled  to  show  that, 
while  the  article  made  a  case  justifying  a  com- 
plaint, warrant,  and  detention,  the  circum- 
stances did  not,  in  fact,  justify  an  arrest  on 
Husplcion. — McAllister  v.  Detroit  Free  Prma 
Co.,  (Mich.)  64  N.  W.  710;  French  T.  Same, 
Id.  711. 

 Malice. 

IS-  In  an  action  for  slander,  testimony  as 
to  what  the  witness  heard  defendant  say  about 
plaintiff  three  or  four  years  before  the  trial  Is 
admissible  to  show  malice. — Bom  v,  Bosenow, 
(Wis.)  54  N.  W.  1089. 

InstruOTiona. 

19.  An  instruction  "that  the  reporter  of  Uie 
News,  [defendant  newspaper,]  Mr.  Stewart,  had 
knowledge,  prior  to  the  publication  of  the 
article,  that  the  article  was  untrue,  and  that  he 
could  easily  ascertain,  and  did  ascertain,  that 
it  was  untrue,  and  the  negligence  of  the  Even- 
ing News  to  ascertain  was  culpable,  which  neg- 
lect the  jtiry  have  a  rlriit  to  consider  in  assess- 
ing the  damages  In  this  case."  ii  erroneous,  ai 
being  contradictory  and  confusing,  but  Is  not 
ground  for  reversal,  where  it  was  proved  be- 
yond controversy  that  such  article  was  publish- 
ed after  notice  of  Its  falsity.  53  N.  W.  952,  af- 
firmed.—Hatt  T.  Evening  News  Ass'n.  (Mich.) 
54  N.  W.  766 

ao.  In  an  action  of  slander  It  was  charged 
that  defendant  said  of  plaintiff  that  he  "is  a 
damned,  low-lived,  thieving  son  of  a  bitch,  and 
I  have  had  a  man  watching  him,  and  seen  him 
■teal;  and  I  h^re  yon  know  he  l«  a  thief." 
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Biid,  that  the  conrt  properly  refused  to  charge 
thati  If  there  was  a  miBiinoerstandine  between 
plaintiff  aod  defendant  regarding  a  ihipment 
of  Ice,  and  defendant  believed  that  such  ship- 
ment pat  him  and  tiie  h.  Ice  Oo.,  in  which 
plaintiff  and  defendant  were  partners.  In  a  dia- 
hoDorable  position  In  relation  to  the  delirerr  of 
ice  to  purchasers,  and  would  subject  him  and 
the  company  to  a  lawsnit  and  damages,  and, 
beinj;  angered,  he  uttered  the  words  charged, 
not  to  impute  a  crime,  but  by  way  of  Titupera- 
tlon.  the  verdict  must  be  for  defendant.— Ellis 
V.  Whitehead,  (Mich.)  54  N.  W.  752. 

Damages- 

31.  Where  the  evidence  shows  that  defend- 
ant was  informed  of  the  falsity  of  th(>  article 
before  publication,  exemplary  damages  may  be 
Hwnnleil.  53  N.  W,  y»:i.  affirmetl.— lintt  v. 
Evening  News  Ass'n,  (Mich.)  54  N.  W.  TOO. 

33.  In  an  action  for  Ilbel.  testimony  that 

filaintifTs  associates  ridiculed  him,  and  that  he 
eft  his  employment  temporarily  In  consequence 
of  it,  is  not  admissible  unless  such  damages  ere 
averred  In  the  declaration:  since  they  are  not 
within  the  necessary  consequences  of  the  publi- 
cation, and  are  therefore  sjpecial,  and  not  gen- 
eral, damages.  53  N.  W.  952,  reversed.  Burt 
v.  McBain,  29  Mich.  260,  diBtingiiished.— Hatt 
T.  Evening  News  Ass'n,  (Mich.)  54  N.  W.  766. 

S-i.  The  article  complained  of  as  libelous 
stated  that  a  burglary  had  been  committed  in 
ButUwell,  and  a  certain  quantity  of  stamps 
stolen;  that  "two  iiard-looking  citizens"  had 
canTESsed  an  adjoining  town  In  the  effort  to 
sell  stamps,  and  at  last  tried  to  sell  them  to 
the  postmaster,  who  had  them  arrested.  A 
few  days  after,  defendant  published  another 
article,  stating  that  plaintiff  and  another — the 
men  who  were  arrested  for  trying  to  dispose  of 
stamps  at  half  price — had  been  released,  as 
there  was  no  evidence  to  show  that  they  were 
the  men  who  were  wanted  at  Bothwell.  Hdd, 
that  defendant's  reriuest  to  instruct  the  jury 
that  there  was  nothing  in  the  last  article,  stat- 
ing that  plaintiff  and  another  had  been  released, 
"as  there  was  no  evidence  to  ahow  tluit  they 
were  the  men  who  were  wanted  at  Bothwell, 
which  would  authorize  the  jury  to  increase  the 
damages.  Such  article  did  not  mean  that  they 
"were  gnilty  of  the  Bothwell  burglary,  and 
were  only  discharged  for  want  of  evidence," — 
was  properly  refused,  as  it  was  for  the  jury  to 
say  what  the  effect  of  the  publication  would 
naturally  be. — SfcAlIister  v.  Detroit  Free  Press 
Co.,  (Mich.)  54  N.  W.  710;  If^ench  v.  Same, 
M.  TU. 

license. 

To  sell  inloxicating  liquors,  tee  "Intoxicating 
Liquors, "  1-4. 

HENS. 

See  "Mechanics*  Liens.** 

t>eterminatlon  of,  in  salts  to  qnlet  tltie,  see 

"Quieting  Title,  "3. 

Of  attorney,  see  "  Attorney  and  Client, "  9-8< 

Of  execution,  see  "Execution, "  8-6. 

Of  livery  stable  keeper,  see  "livery  Stable  Keep- 
ers. " 

Of  taxes,  see  "Taxation,**  16. 

On  oropa. 

1.  Under  Laws  1889.  c.  88,  S  1,  which  gives 
the  person  "owning  and  operating  a  tbresbing 
machine,"  a  lien  on  grain  threshed,  a  comjilalnt 
In  an  action  by  a  lien  claimant,  which  alleged 
that  plaintiff  was  "running  and  operating  a 
tlireshing  machine,"  is  demurrage.— Parker  v. 
First  Nat.  Bank.  (N.  D.)  54  X.  W.  313. 

a.  Laws  1886,  c.  88.  5  1,  gives  the  owner 
and  operator  of  a  threshing  machine  a  lien  on 
the  grain  threshed  to  the  amount  of  the  value 
of  hU  service.  Section  3  provides  for  filing  an 
acconnt  which  shall  contain  a  description  of  tlie 
land  on  which  the  grain  was  grown.  ffeM, 
In  an  action  by  a  lien  claimant  for  conversioii, 
that  a  complaint  which  allegt..  that  plalntilf 


I  "caused  to  be  made  an  Itomtzcd  statement  of 
'  his  account  for  such  threshing,  containing  his 
i  bill  therefor,"  did  not  show  that  the  account 
i  contained  a  description  of  the  land,  and  ms 
,  demurrable.— Parker  v.  Fint  Nat  Bank, 
!  D.)  64  N.  W.  313. 

On  canse  of  aotion. 

8.  A  lien  cannot  be  created  upon  a  mere 

right  of  action  fw  a  personal  tort.— Hammons 

V.  Great  Northern  Ry.  Co.,  (Minn.)  64  N.  W. 

■IIOS. 

life  Insurance. 

See  "Ittauronce. " 

liife  Tenant. 
And  remainder-man,  see  "Estates.* 

Of  toxeo,  see  "Taxation,  *■  1-8. 

TiTMTTATIOlT  OF  AOnONB. 

See.  also,  "Adverse Possession." 

Assumpsit  on  judgment. 

1.  Though  the  general  Btatnte  of  Umltatloiia 
(IIow.  St.  i  871S)  requiiea  acUonB  of  aamnm- 
sit  to  be  brought  within  six  yean  after  the 

canse  of  action  accrues,  assumpsit  on  a  judg- 
ment may  be  brought  at  any  time  within  10 
years  after  its  entry,  sinco  section  8736  fixe* 
that  period  for  brinning  "ereiy  ac^m  <>d  a  Judg- 
ment or  decree." — Snyder  v.  Hitchcock.  (Midi.) 
64  N.  W.  43. 

Foreclosure  of  eqnitable  mortica<re. 

2.  The  right  to  foreclose  on  equitable  mort- 
gage is  not  barred  In  less  than  20  years, 
though  the  debt  secured  may  be  barred. — 
Phelfttt  T.  Fitzpatrick,  (Wis.)  64  N.  W.  614. 

Bnfbroement  of  mortgage  —  Liability 

for  defloiency.' 
S.  Defendant  allowed  her  intrmlses  to  be 

purchased  at  mortgage  sale  under  agreement 
\vith  the  purchaser  that  he  hold  the  title  until 
the  amount  paid  by  him  be  repaid,  when  he 
would  reconvey,  but  no  time  for  repayment  was 
spedfied.  Heia,  that  an  action  against  defend- 
ant for  such  debt  was  barreil  by  the  dx-years 
limitation,  so  that  on  foreclosure  of  the  laud 
(lefendnnt  was  not  personally  liable  for  anr 
deficiency.— Phelau  v.  Fitzpatrick,  (Wis.)  64  N. 
W.  614. 

Accrual  of  cause  of  action. 

4.  The  limitation  of  two  years  within  which 
suit  may  be  brought  airaiost  a  national  bniUc. 
under  Rev.  St.  U.  S.  S  blQS.  for  taking  u^nrions 
Interest,  begins  to  run  from  the  time  when  tbe 
usurious  interest  is  paid. — First  Nat.  Bank  v. 
Smith.  (Neb.)  54  N.  W.  254. 

5.  The  statute  of  limitations  be^ns  to  ran 
against  the  right  to  sue  an  abstract  maker  for 
errors  in  an  abstract  of  title  made  hy  him, 
from  the  time  the  abstract  is  furnished,  and 
not  &om  tlie  time  the  damage  occurs. — UusmcII 
&  Co.  V.  Polk  Coanty  Abstract  Co.,  (Iowa.)  64 
N.  W.  212. 

6.  Code,  §  2524,  which  declares  that  sue- 
cessive  actions  may  be  maintained  upon  a  con- 
tract whenever  a  new  canse  of  aettoa  ariaea 
thereon,  does  not  apply  to  a  case  where  tbe 
only  matter  claimed  as  constituting  a  new  cause 
of  action  is  the  accrual  of  additional  damages 
from  the  original  breach  of  contract,  so  as  to 
extend  the  period  of  limitation  for  an  action  for 
such  breach.— Russell  &  Co.  v.  Polk  Gonntj  Atn 
Btract  Co.,  (Iowa,)  54  N.  W.  212. 

Exceptions — Nonresidents. 

7.  A  person  who  leaves  the  state  on  batf- 
nesB  trips,  for  brief  periods  of  time^  but  with- 
out an  intent  to  change  his  restdeDce,  Is  not  a 
"nonresident,"  under  Code,  S  2633,  wUcfa  pro- 
vides tikat  the  time  during  which  d^endant  is 
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■  nonreflident  of  tbe  state  shall  not  b«  include 
in  oompiitiiie  the  period  of  limitatioD.— I>rake  t. 
Stiinrt,  (Iowa.)  54  N'.  W.  22:^. 

H.  Id  December,  1881.  defendftat,  a  mi- 
dent  of  Iowa,  pave  the  plaiutifiE  his  note  due 
Jnnu«ry  I.  1884.  and  payable  id  that  state. 
In  188^4  he  renioved  to  Nebrnaka,  and  suit  was 
commenced  on  the  note  there  on  Jul;  13,  1891. 
Iltld,  the  action  was  not  barred. — Miuaeapolia 
Harrester  Works  v.  Smith,  (Neb.)  51  N.  Vt, 
973. 

9.  Where  a  person  is  a  resident  of  anothe* 
state  n-hen  a  cause  of  action  accrues  aRiiinst 
him,  but  before  the  debt  becomes  barred  by 
the  statute  of  such  state  he  becomes  a  reaide.ii 
of  Nebraska,  the  atattite  of  liiuitntiooR  of 
Nebraska  will  commence  to  run  in  his  favor 
from  the  date  of  his  coming  into  the  state 
under  Code  OivU  Proc.  S  20.— Minnwipolis 
Harrester  Works  t.  Smith,  (Neb.)  54  N.  W. 
»73. 

Hew  promise  by  maker  of  note — Effect 
on  surety. 

10.  Under  Code.  S  2539,  which  provides  that 
causes  of  action  founded  on  contract  may  be  re- 1 
vived  by  an  admission  in  writing,  signed  "by 
the  party  to  be  charged  thereby,"  letters  signed 
by  the  maker  of  a  note  in  which  he  admits  tbe 
debt,  and  promises  to  pv,  do  not  cerlTe  the 
debt  as^nst  the  surety.— Drake  t.  Stuart, 
aowa,)%  N.  W.  223. 
Acknowledgment. 

11.  In  an  action  against  a  decedentfs  estate 
on  a  note,  an  indorsoiuent,  dated  the  day  be- 
fore the  note  would  outlaw,  that  "the  within 
noteshall  not  be  outlawed,"  written  by  decedent 
on  the  back  of  the  note  and  idgned  by  him,  is  a 
■nffident  renewal  of  the  note  to  take  It  without 
the  operation  of  the  statute  of  llniltations. 
Crane  v.  Abel,  34  N.  W.  658.  67  Mirh.  243, 
followed.— Nye  t.  King's  Estate,  (Mich.)  54 
N.  W,  17a 

18.  Defendant  wrote  plaintiffs*  attorney:  "X 
hare  been  Infttrmed  that  tbe  rate  of  interest 
Is  only  seven  per  cent,  •  *  *  and,  when 
they  nre  ready  to  take  that,  I  will  pay  them 
the  principal  and  Interest;  bnt  everybody  known 
[  own  the  land,  and  that  P.'s  claim  on  it  for 
money  I  borrowed  of  him  was  ptiid  long  afro. 
Still,  I  sHppose  I  will  have  to  pay  ft  over  again. 
•  •  •  Whenever  they  get  the  papers  ready, 
I  will  get  the  money."  Held  not  to  contain  a 
sufficient  promise  of  payment  to  remove  the 
bar  of  the  RTntute,  —  Phelan  v.  Fitzpatrick, 
(Wis.)  54  N.  W.  814. 

Pleading  foreign  statute. 

IS.  In  pleading  the  statate  of  limitations  of 
a  foreign  state  it  is  unnecessary  to  set  out  as 
exact  copy  thereof,  or  to  give  its  title  and 
date  of  umroval;  but  it  la  sufficient,  as  against 
.a  general  demurrer,  to  allege  the  substance  of 
the  Btatnte. — Minneapolia  Harvester  Works  v. 
Smith.  (Neb.)  54  N.  WT  973. 

Liquor  Selling. 

See  "Intoxicating  Liquors." 

IXVBBT  STASLB  KKBFBBS. 
Waiver  of  lien. 

In  an  action  for  the  possession  of  certain 
horses,  defendants  claime-1  under  a  lien  alleged 
to  have  been  assigned  to  them  by  a  stable  keep- 
er who  had  been  taking  care  of  the  horses,  and 
who,  they  alleged,  refused  to  give  them  ud  until 
the  lien  was  paid.  It  apjieared  that  the  horses 
were  taken  from  the  stable  keeper  without  any 
claim  of  lien  on  his  part,  and  without  any  agree- 
ment from  defendants  to  p&y  the  charges,  and 
that  they  were  not  paid  until  the  day  before  the 
trial,  at  which  time  an  instrument  purporting  to 
be  a  receipt  and  asidgnnient  of  tbe  lien  was  de- 
livered to  defendants.  '  This  was  18  months  aft- 
er defendants  had  first  taken  postieflslon  of  the 
property.  Bdd,  that  the  lien  of  the  livery  stable 


keeper,  tf  any  existed,  was  waived,  and  could 
not  be  revived  to  defeat  plaintiff's  tight  of  pos- 
session an  agreement  made  after  the  ac- 
tion was  commenced.— Shellhammsr  t.  Jonas, 
aowft.)  54  N.  W.  868. 

live  Stock. 

Shipmentof,  BOe.''Carrier8,"3. 

liOas  AND  liOQGINa. 

Action  for  price — Evidence  of  scale. 
1.  Plaintiff  contracted  to  sell  defendants  a 

Juantity  of  saw  logs  at  a  specified  i>ri<^  per 
,000  feet.  He  was  to  cut  and  bank  them  on  a 
certain  stream,  and  agreed  that  the  scaling  of 
the  surveyor  general  should  be  concluuive. 
The  logs  were  banked  by  plaintiff  witliout  ex- 
cuse in  such  a  manner  that  the  surveyor  geu- 
eral  was  not  able  to  see  and  scale  one  third  of 
the  logs,  and  only  "averaged"  or  estimated 
them.  Held,  In  an  action  for  the  price  of  the 
logs,  that  plaintiff,  having  contracted  to  bank 
them  with  reference  to  thdr  betne  scaled,  was 
required  to  do  so  in  sudi  manner  that  the^  conid 
be  scaled,  and  the  averaging  of  the  logs,  mstoiid 
of  a  scaling,  being  attributable  to  his  own 
fault,  he  could  not  insist  upon  the  conclusive- 
ness of  the  '*averaged"  scale  bill,  nor  rely  upon 
a  custom  tn  the  measurement  of  logs  to  aver- 
age logs  which  could  not  be  seen.— Douglas  v. 
I^ighton,  (Minn.)  54  N.  W.  lOoa 

•■i.  But  defendants  having  received  the 
logs  and  the  "averaged"  scale  bill  without  ob- 
jection, plaintiff  may  show  that  the  guanti^ 
banked  was  actually  equal  to  the  amount  set 
down  in  the  scale  bill,  and  for  which  he  seeks 
to  recover  payment.— Douglas  T.  Leighton, 
(Minn.)  54  N.  W.  1053. 

liumber. 

See  "Logs  and  Logging. " 

Lnnatio. 

Sae«lnianlt7.* 

Magistrate. 

Bee  "Justices  of  the  Peace. " 

HaUoa. 

Proof  of,  see  "Libel  and  Slander, "  iB, 
MANDAMUS. 

Against  receiver,  see  '*Receivera,"4. 

To  compel  canvass  of  returns,  see  "Elections  and 

Voters."  18,19. 
 issuance  of  certifloate  of  el^otlon,  see  "Bleo- 

tiona  and  Vetera, "  18, 17. 
 railroad  receivers  to  constraotstreeterosslng, 

see  "Continuance, " 2. 

To  try  title  to  office. 

1.  While  mandamus  Is  not  the  appronrlate 
mode  of  trying  the  question  of  strict  title  to 
an  office,  yet.  In  a  proceeding  brought  to  com- 
pel a  county  judge  to  approve  the  official  bond 
tendered  by  a  claimant  to  an  office,  sufficient 
Inquiry  may  be  made  to  ascertain  iriietlier  or 
not  claimant's  certificate  of  election  or  appc^nt- 
ment  is  prima  fatda  evidence  of  title  to  the 
office.— State  r.  Plambeek,  (NebJ  54  N.  W. 
667. 

To  courts. 

3.  When  from  the  description  In  a  peti- 
tion to  condemn  the  franchise  of  a  plank'-road 
company,  as  returned  to  the  supreme  court,  in 
mandamus  to  compel  the  appointment  of  com- 
miuloiun,  it  appears  fbat  the  coort  below  ooold 
not  liare  determined  whether  the  lands  asked 
to  be  condemned  lie  between  the  old  roadbed 
and  the  aids  Una  of  the  street,  as  required  hv 
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Laws  1891,  Act  No.  67,  and  when  the  retnm 
also  shows  that  there  was  a  question  of  fact 
as  to  whether  the  land  as  surveyed  was  out- 
side of  the  roadbed  or  not,  and  the  record  fails 
to  show  the  determination  of  the  qnestion.  the 
coart  below  cannot  be  required  to  appoint  the 
commissioners.— Detroit,  ».  &  D.  By-  Oo.  t. 
Gartner.  (Mich.)  M  N.  W.  94& 

To  compel  payment  of  money  by  clerk 
of  court. 

8.  Where  real  estate  has  been  sold  in  par- 
tition proceedings,  deeds  thereof  have  been 
made  to  the  purchasers,  and  the  proceeds  of 
sale  have  been  handed,  nnder  order  of  court, 
hj  the  referee  to  the  clerk,  mandamos  will 
Ue,  on  the  relation  of  a  person  entitled  to 
part  of  such  proceeds,  to  enforce  payment 
thereof  by  the  clerk.— State  v.  Spicer,  (Neb.) 
U  N.  W.  849. 

To  compel  entry  on  legislative  Journal. 

4.  Const,  art.  4,  S  10,  provides  that  each 
house  of  the  legislature  ahull  keep  a  journal  of 
its  proceedings,  and  publish  the  same,  except 
■nch  parts  as  may  require  secrecy.  Any  mem- 
ber of  either  house  may  {protest  against  any 
resolution  which  he  deems  injurious,  and  have 
liis  reason  therefor  entered  en  the  journal. 
Hdd,  that  mandamus  will  not  lie  to  compel  the 
president  and  secretary  of  the  senate,  or  the 
speaker  and  clerk  of  the  house,  to  insert  In  the 
jouruaU  a  protest  which  the  senate  and  houso 
have  refused  to  consider  or  receive. — Tumbull 
T.  Giddings,  (Mich.)  54  N.  W.  887;  Barhworth 
T.  Tatenm,  Id. 

To  municipti  boards  and  officers. 

5.  One  who,  in  good  faith,  attends  a  public 
sale  of  property  /or  delincjuciit  tuxes  at  the 
time  named  in  thi>  udvertltfeutcnt,  and  requests 
the  treasurer  to  off^  the  delin(iuimt  property 
for  sale,  and  demands  the  right  to  l»ld  therefor, 
has  such  an  interest  therein  as  wHl  entitle  hitu 
to  prosecute  prooot;'li'i,?8  by  mandamus  to  oom- 
nel  the  treasurur  lo  flischnrgii  his  duty  by  offer- 
ins  such  property  for  sale. — State  v.  Famey, 
(Neb.)  54  N.  W.  Sfi2. 

6.  A\Tiere  the  majority  of  the  board  of  fu- 
pervisors  of  a  county  willfully  vote  money  for 
a  fraudulent  purirase,  and  include  the  amoant 
so  voted  in  the  county  taxes  apportEoued  among 
the  various  townships,  maudamns  will  not  lie  at 

a  the  instance  of  the  majority  of  the  board  to  com- 
pel the  supervisors  who  opposed  the  fraud  to 
sin*ead  on  their  respective  assessment  rolls  their 
proportion  of  such  fraudulent  tax,  for,  though 
each  supeiTisor  is  charged  by  statute  with  the 
express  duty  of  spreading  his  proportion  of  the 
taxes  on  the  assessment  roUs,  he  will  not  be  com- 
manded by  a  court  of  equity  to  do  so  when  the 
effect  would  be  to  aid  a  fraud.  Montgomery  and 
Dorand,  JJ.,  dissenting. — Board  Sup'rs  Cbeboy* 
gan  Oouiity  v.  Supervisor  of  Mentor,  (Mich.)  o4 
N.  W.  168;  Satpe  t.  Supervisor  of  Tuscorara, 
Id.;  Same  t.  Snpervisor  of  Nonda.  Zd. 

Proceeding  in  name  of  state. 

7.  A  relator,  having  a  personal  right  to  be 
enforced  by  mandamus,  mar  bring  an  action 
in  the  name  of  the  state  on  his  relation.— State 
T.  Spicer,  (Neb.)  54  N.  W.  849. 

Markets. 

See  "Municipal  Corporations,  >■  46, 47. 

TVrABKTAGE. 

See,  also,  "DiToroe;**  "Homestead:"  "Hnaband 
and  Wife. » 

Annulment — ^Fraud. 

In  cross  actions  for  a  diTOrce,  the  hns- 
band  asked  that  the  marriage  be  annuDed  for 
firaad.  It  appeared  that  the  partiea  were  mar* 
Tied  Aagnst  nth,— then  cohatuting  for  the  first 
time,— and  in  February  following  die  was  de> 
Uvei«d  of  a  matured  child,  while  defendant 


was  absent.  She  was  pregnant  before  mar. 
ringe,  but  concealed  the  fact  from  defendant 
and  on  his  return  peranaded  him  that  she  bad 
had  a  miscarriage,  and  that  the  child  was  Im- 
mature at  birth,  but  developed  in  two  weeika 
after.  When  the  husband  discovered  the  truth, 
he  ceased  to  longer  cohabit  with  har.  HM, 
that  he  tvas  entitled  to  a  decree. — Harriaon  t. 
Harrison,  (Mich.)  54  N.  W.  275. 

Marriage  Settlements. 

See  "Husband  and  Wife, "  & 

MASTEB  AND  SBRVAMT. 

Estoppel  to  deny  reiaUon,  see  "Estoppel. "  fiu 

Action  fbr  serrioes. 

1.  Plaintiff,  on  June  2,  1890,  entered  into  a 
written  contracc  wiUi  defendants,  which  recited 
that  defendants  agreed  to  pay  plaintiff  $35  a 
werk  for  his  services  as  for  cutter,  and  for  th-' 
year  1891  the  above-nientioned  salary  and  5  p  r 
cent,  of  the  net  profits  of  the  business.  Plaintiff 
was  disdiat'ged  on  February  28,  1891.  J7«M,  In 
an  action  to  recover  the  whole  amount  called  for 
nnder  the  contract,  that  such  contract  covered 
the  whole  of  the  year  1891,  and  was  not  an 
agreement  to  employ  plaintiff  for  one  year  only. 
— Koehler  t.  Buhl.  (Mich.)  54  N.  W.  157. 

2.  Id  an  action  to  recover  for  services,  de- 
fendants claimed  that  plaintiff  was  not  a  com- 
petent workman,  and  that  they  had  fonnd 
fault  with  his  work,  and  offered  in  evidence  a 
letter  written  to  them,  rejecting  some  of  plain- 
tiffs work.  Plaintiff  admitted  seeii^  ttie  letter, 
and  the  work  after  It  had  been  returned  to  de- 
feudauts,  but  denied  that  they  had  made  any 
complaint  about  it  to  him.  Ead,  that  the  letter 
was  properly  excluded,  since,  in  the  absence  of 
proof  that  a  conversation  occurred  about  it,  it 
was  not  admissible  to  show  defendants'  dis- 
satisfaction, nor  to  show  that  the  work  was  not 
well  done.— Koehler  v.  Buhl,  (Mich.)  54  N.  W. 
157. 

3.  Evidence  that  defendants  employed  the 
same  fur  cutters  while  plaintiff  was  with  them 
as  before,  and  that  before  they  employed  plain- 
tiff the  work  was  good,  was  pr(^rlr  excluded, 
as  not  tending  to  show  plaintiff's  incompetency. 
—Koehler  v.  Buhl,  (Mich.)  64  N.  W.  157. 

4.  By  a  contract  of  employment,  plaintiff 
agreed  to  do  the  best  work  he  could,  and  mn-k 
tiuBLt  should  be  "satisfactory"  to  defendants. 
HcUl,  that  instructions  that,  if  plaintiff  was  a 
competent  workman,  he  could  recover  whether 
he  Old  good  work  or  not,  are  erroneous,  in  that 
the  employer  was  the  sole  judge  as  to  whether 
the  work  was  satisfactcHy,  and  the  question  of 
the  reasonableness  of  his  judgment  is  not  a 
qnestion  for  the  jury.— Koehler  t.  Bolil,  (UIcIl) 
Ck  Jf.  W.  1S7. 

5.  In  an  action  to  recover  for  serrlcea, 
where  defendants  alleged  plaintiff's  incompeten- 
cy, on  instruction  that,  if  defendants  knew  that 
plaintiff  was  incompetent  any  time  daring  the 
nine  months  he  was  in  their  employ,  thdr  bu^ 
ness  was  to  make  it  known  to  plaintiff,  is  erro- 
neous, as  implying  that.  If  they  overlooked  such 
Infracdon,  plaintiff  woald  be  secure  In  his  em- 
^(^ment— Koehler  v.  Buhl,  (Mich.)  64  N.  W. 

Action  for  discharge. 

6.  Plaintiff  was  employed  by  defendant 
company  as  superintendent  of  a  packing  house 
for  a  period  of  one  yeat.  bat  was  discharged  be- 
fore the  end  of  that  time  for  alleged  negect  of 
dnty.  It  appeared  that  through  plaintiff's  neg- 
lect c(Hisiderable  meat  was  frozen  after  killing, 
BO  as  to  involve  loss,  and  that  a  lari»  amount 
was  spoiled  in  curing  through  plalntiflTs  failure 
to  hare  It  properly  attended  to.  Plaintiff  also 
appeared  to  have  constantly  used  intoxicating 
liquors,  and  to  have  permitted  the  foremen  to 
do  so.  Edd,  that  plaintiffs  discharge  wasjas- 
tified. — Armour-Gudahy  Packing  Go.  T.  Hart, 
(Neb.)  51  N.  W.  262. 
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T.  Plaintiff  rontracted  for  the  senice  of 
Umsplf  and  Ron  for  a  giTen  time  «t  a  certain 
nte  per  month.   He  alone  went  Into  the  Berv- 

!ce  of  defendant,  his  employer,  and  was  snbae- 
quentlr  diacliar^ed  before  the  terniioation  of 
the  period  named  in  the  contract.  It  did  not 
appear  that  he  erer  tendered  the  services  of  his 
son,  or  that  the  latter  was  ready  or  willing  to 
t-nter  the  employment  of  defendant.  Held,  that 
plaiittlGF  could  not  recover  for  wrongful  dia- 
diarge,  though  he  might  recover  in  a  proper  ac- 
tion for  the  value  m  his  services.— Hale  y. 
Sheehan.  (Neb.)  54  N.  W.  682. 

Iiiabillty  for  senrant'a  torts. 

8-  In  an  action  against  a  railroad  company 
for  placing  a  dead  steer  on  the  highway,  where- 
bjy  plidntiff*8  horse  was  frightened,  it  appeared 
that  the  Bteer,  which  had  been  injured  by  a 
traiu.  WRM  removed  from  the  track  by  a  section 
boss  aitil  hiH  men,  killed,  and  tben  plac^cd  on  the 
bighn-ny.  HchI,  that  the  fact  that  the  section 
boss  nn»l  his  men  were  not  emploved  on  the  spi^ 
tlon  where  the  ste«'  was  foimd  could  not  be 
nreed  in  defense,  since  it  appeared  that  it  was 
their  duty  to  remove  obstructions  from  the  track 
whenever  found. — Baxter  v.  C-hicogo.  K,  I.  & 
P.  Ry.  Co.,  (Iowa,)  54  N.  W.  3o0. 

9.  In  an  action  against  a  street-car  com- 
pany to  recover  compensatory  damages  for  per- 
Moal  injuries  alleged  to  have  been  caused  by 
tbe  sudden  starting  of  the  car  while  plaintiff 
was  nligbtioii;,  evidence  as  to  what  occurred 
when  plaintiff  got  on  the  car,  tending  to  prove 
malice  on  the  part  of  defendant's  driver,  is  not 
admissiUe.— Grisim  t.  Milwaukee  (Mty  By.  Co.. 
(Wia.)  54  N.  W.  104 

Negligence  of  moster. 

10.  In  an  action  for  injuries  caused  by  un- 
covered gear  wheels  in  defendant's  factorr, 
the  court  charged  that,  if  the  Juir  should 
find  that  plaintiff  '^understood  the  Increased 
risk  of  the  gears  being  uncovered,  the  de- 
fendant cannot  be  held  responsible,  if  he  con- 
tinued bin  work  for  any  considerable  time, 
knowing  tbe  danger,  witlwut  being  induced  by 
his  master  to  l)elieve  that  a  change  would  be 
made,  and  without  making  any  complaint,  or 
givlug  notice  of  such  danger,  to  the  master." 
Hrld,  that  such  instruction  fairly  submitted  the 
question  of  defendant's  negligence,  it  appearing 
&om  the  uncontradicted  evidence  that  if  the 
sears  were  aDCorered  th^  were  dangerotia.— 
lU)^  ^B^^ett  ft  Davis  Lumber  Co.,  (MidL) 

11.  The  driver  of  a  horse  car  was  given  a 
span  of  horses  to  ix'opel  the  car,  one  of  which 
was  a  broncho,  and  would  kick  when  struclt, 
as  was  known  to  the  car  company,  but  of 
which  fact  tbe  driver  was  not  informed.  The 
car  was  in  charge  of  a  conductor,  wlio  per- 
mitted it  to  be  overcrowded,  and,  on  attempt- 
ing to  start  the  car,  the  broncho  refused  to  pull, 
whereupon  the  driver  slapped  it  with  the  lines, 
when  it  kicked  him,  causing  his  death.  Ectd, 
in  «n  flctiou  against  the  company  for  the  driv- 
er's death,  that  there  was  sufficient  evidence 
of  negligence  on  defendant's  part  for  submis- 
aion  to  the  jury.— I-.eigh  v.  Omaha  St.  Ry.  Co., 
(Sph  )  54  N.  AV.  184. 

12.  PlalntltF,  a  switchman.  In  the  employ  of 
defendant,  was  directed  to  assist  iu  coupling 
an  engine  to  a  flat  car.  There  was  evidence 
that  the  drawhead  of  the  car  sank  flush  with 
the  end  of  the  car  when  the  engine  struck  it, 
and  that  plaintiff  was  caught  between  the  car 
and  engine,  and  was  injured.  The  evidence 
showed  that  the  normal  play  of  a  drawbar  was 
from  1  to  4  inches,  and  that  this  drawbar  was 
10  or  12  inches  long.  Held,  that  there  was  suffi- 
cient evidence  of  defendant's  negligence  to  re- 
gulre  the  submission  of  that  Question  to  a 
fuTT.— Bennett  v.  Northern  Fac  R.  Cio.,  D.) 
MX  W.  314. 

NegliRence  of  vice  principal. 

18.  In  an  action  for  i>ersoiial  injuries  sus- 
tained by  one  of  defendant's  employes,  an  alle- 
gatioa  that  dafendant  failed  to  emptoy  a  oompo- 


I  tent  person  to  superintend  the  work  moans  that 
I  whoever  was  in  charge  was  Incompetent;  and, 
I  where  defendants  were  personally  in  diarge, 
the  court  properly  directed  the  Inquiry  of  the 
I  jury  to  their  competency,  though  the  petition 
did  not  expressly  allege  that  the  person  in 
charge  was  incompetent. — Howarth  v.  Seevera 
ManuTg  Co..  (Iowa,)  54  N.  W.  430. 

14.  A  mill  foreman,  whose  duty  it  is  to  keep 
the  machinery  In  repair,  is  not  the  fellow  servant 
of  the  workmen  who  use  the  macliinery,  and  the 
master  is  liable  for  injuries  to  a  woriunan 
caused  by  tbe  foreman's  neglect  to  rei>air.  Sa- 
dowsU  T.  Car  Co.,  47  N.  W.  B88,  84  Mich. 
100,  followed.— Ronz  t.  Blodmtt  A  DaTls 
Lumber  Co..  (Midu)  54  N.  wTm 

Negligence  of  lellow  ser  ait. 

15.  In  an  action  by  a  servant  against  bis 
master  for  personal  injuries  caused  by  the 
negligence  of  a  superior  servant,  there  is  no 
liability  where  it  appears  that  both  servants 
were  engaged  in  a  common  employment,  and 
the  direction  ^ven  to  plaintiff,  by  obeying  which 
he  was  injured,  was  one  appropriate  tor  one 
fellow  servant  to  give  another.  Dwyer  v.  Ex- 
press Co..  62  N.  W.  304,  82  Wis.  307,  followed. 
—Stute  V.  Armour.  (Wis.)  54  N.  W.  1000. 

16.  A  railroad  employe  whose  business  is  to 
remove  the  ashes,  cfuders.  and  Sre  from  loco- 
motives, to  supply  them  with  water  and  sand, 
and  to  aid  iu  movbig  enr.ine  tanks,  iu  the  rail- 
road yard.  Is  engaged  in  work  connected  with 
the  operation  of  a  railvray.  within  the  purview 
of  Cod&  i  ISOT,  which  makes  railroad  com- 
panies liable  for  injuries  recelred  by  thdr  em- 
ployes in  cnnsequenco  of  willful  wrongs  of  their 
agents  or  employes  'Vhere  such  wrongs  are  in 
any  manner  connected  with  the  use  and  opera- 
tion of  any  railway."— Butler  v.  Chicago,  B.  & 
Q.  R.  Oo.,  aowaj  84  N.  W.  206. 

17.  Where  a  clinker  man"  in  the  service 
of  a  railroad  companv  has  for  years  assisted 
tbe  "yard  hostler'  In  moving  and  coupling 
engine  tanks,  and  it  appears  that  some  one 
had  to  render  such  assistance,  and  that  there 
was  no  one  else  whose  duty  it  was,  it  is  suffi- 
ciently shown  that  rendering  such  assistance 
was  in  the  line  of  his  duty.— Bntler  v.  Chlcacok 
B.  4  Q.  R.  Co.,  aowa.)  54  N.  W.  208. 

18.  Plaintiff,  a  carpenter,  was  Injured  while 
working  on  a  coal  dock  by  the  en^eer's  un- 
expected movement  of  the  machinery,  and  the 
consequent  drawing  of  a  cable  which  hung  In 
ODe  Of  the  chutes.  The  dock  was  not  In  reg- 
ular operation,  but  underiroing  extensive  re- 
pairs,'about  which  plaintiff  and  the  engineer 
were  alike  engaged.  When  the  dock  was  In 
operation,  the  cable  was  always  above  the 
chute.  The  position  of  the  cable  at  the  time 
was  not  known  to  any  of  defendant's  officera 
Held,  that  defendant  was  not  liable  for  failure 
to  provide  ptalntlfC  a  safe  place  in  which  to 
work.  Orton  and  Cassoday,  JJ.,  dissenting. 
Sherman  v.  Lumber  Co..  39  N.  W.  365.  72 
Wia.  122,  distinguished.— Porter  v.  Silver  Creek 
&  Morris  Coal  Co..  (Wis.)  54  N.  W.  1019. 

IV.  Tbe  master  is  not  liable  to  a  servant  for 
an  injury  resulting  from  tbe  brealdng  ol  a  de- 
fective plank  selected  by  a  fellow  servant  to  I>e 
used  as  a  bridge  on  which  to  carry  coal  from  a 
car  to  a  shed,  where  the  master  had  furnished 
a  quantity  of  planks  of  different  sizes  and 
thicknesses,  some  of  which  were  of  sufficient 
strength  for  such  use,  and  It  was  the  du^  of 
the  servants  to  select  the  planks  to  be  need. — 
Van  Den  Heuvel  v.  Naoonal  Furnace  Co.. 
(Wis.)  54  N.  W.  101«. 

Contributory  negligence. 

20.  In  an  action  by  an  employe  against  a 
railroad  company  for  injuries  received  or  being 
caught  between  an  engine  and  a  car  while  at^ 
tempting  to  couple  them,  it  appeared  that  the 
track  on  wliich  the  coupling  was  made  was  a 
curved  one,  and  that  plaintiff  was  standing  on 
the  footboard  of  the  engine,  on  the  Indde.  of 
the  curve,  at  the  time  he  was  injured;  but 
there  waa  no  eridence  as  to  the  degree  of  the 
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oorre.  Hdd,  that  plaintJif  was  not  negligent, 
aa  a  matter  of  law.  In  remAinlng  on  the  foot- 
board to  make  the  eonpliag.— Bennett  T.  Northern 
Pac.  K.  Co.,  (N.  D.)  64  N.  W.  S14. 

3L  Nor  was  plaintiff  guilty  of  contributory 
negligence,  as  a  matu>r  of  law,  in  standing  on 
the  footboard,  notwithstanding  the  unaRual 
shortness  of  the  drawbar  of  the  engine  and  of 
the  drawbar  of  the  car,  where  there  was  evi- 
dence that  the  former  projected  6  inches  be- 
Tond  a  lim  on  the  rear  of  the  engine;  that  the 
tatter  was  12  inches  long;  and  that  the  usual 
play  to  a  drawbar  was  from  1  to  4  inches,  there 
being  no  ptay  to  the  drawbar  on  the  engine,  and 
it  bel  ng  undisputed  that  the  ennne  approached 
the  car  slowly  to  make  the  coupling,  so  that  the 
amount  of  slack  taken  up  would  be  little,  if 
everything  was  in  proper  order.— Bennett  t. 
Northern  P«(r.  R.  Co.,  (N.  D.)  54  N.  W.  314. 

22.  Neither  was  it  contributory  negligence, 
as  a  matter  of  law,  for  plaintiff  to  remain  on 
the  footboard,  instead  of  going  ahead,  and  set- 
ting the  pin,  and  then  stepping  outside  the 
track  before  the  engine  and  car  came  together. 
—Bennett  Northern  Pac  R.  Co.,  (N.  D.) 
M  N.  W.  314. 

28.  Plaintiff's  intestate  was  killed  wblla 
coupling  two  engina  tanks.  There  b^ne  no 
hampers  on  the  tanks,  he  had  to  go  ander  them 
to  make  the  f«upling.  While  under  the  tanks, 
the  engine  attached  to  one  tank  was  moved, 
and  this  cause<i  his  death.  Held,  that  the  ques- 
tlMls  of  the  engineer's  negligence,  and  or  the 
decedent's  oontribatoiy  nQglircuoe,  were  for  the 
jury.  —  Butler  v.  Chicago,  B.  &  Q,  R.  Co., 
(Iowa,)  54  N.  W.  208. 
Assumption  of  risk. 

M.  Plaintiff  was  Injured  while  using  a  cir- 
cular saw  in  defendant's  factory,  and  in  an  ac- 
tion therefor  it  appeared  that  he  was  thorouKh- 
ly  Instructed  in  the  use  of  the  saw;  that  the 
dangers  were  apparent;  tliat  plaintiff  was 
strong  in  body  and  mind,  and  liad  fraqnently 
osed  the  saw  for  a  year,  and  knew  that  he 
was  liable  to  be  called  on  so  to  do.  HcM 
that,  even  if  using  the  saw  was  without  the 
scope  of  his  employmoat,  by  doing  the  work 
he  assumed  all  the  risks  incident  thereto, 
though  he  protested  against  doing  it.  Prentiss 
r.  MannfactarinsCo..  80  N.  W.  109.  63  Mich. 
478.  followed.--Wlieder  t.  Berry,  (Mich.)  64 
N.  W.  876. 

Measure  of  Damages. 

See  "Damages."  • 

MEOHAinoS'  XilENS. 

In  general — Constitutionality  of  aot. 

1.  Comp.  Lews,  S  810,  which  gives  Hens  to 
material  men  and  suDcontractors  not  employed 
the  owner,  and  which  liens  are  not  depend- 
ent on  the  state  of  the  account  between  the 
owner  and  his  immediate  contractor,  is  not 
unconstitutional,  as  Impairing  the  obligation  of 
the  contract  between  the  latter.— Albright  v. 
Smith,  ijA.  D.)  54  N.  W.  8ia 

Property  subject. 

-.  Knowledge  by  an  agent,  authorized 
only  to  sell  land,  that  a  house  is  building  on 
it,  is  not  knowledge  by  the  owner,  for  the 

Eurpose  of  creating  a  mechanic's  lien  under 
.aws  1889,  c.  200,  fi  6^-Sandberg  t.  Palm, 
(Minn.)  54  N.  W.  1109. 

S.  A  party  in  possession  of  land  under  a 
contract  to  purchase  may  contract  for  the  erec- 
tion of  improvements  tnereon,  and  to  subject 
improvements  to  liens  for  work  and  materials, 
and  the  Improrements  may  be  sold  separately 
from  the  land,  and  removed  by  the  purchaser, 
thon^h  the  Tendee  subsequently  abandons  the 
premises,  and  forfeits  his  righu  under  the  oon- 
tract.— Pinkerton  r.  Le  Bean,  (8.  D.)  54  N. 
W.  97. 

4.  Plnintiff  sought  to  establish  a  mechan- 
ic s  lien  for  lumber  used  In  ooDStrnctlog  an  ad- 


'  ditlon  to  a  house  bouriit      defendant  for  nse 
of  her  parents.    The  lumber  was  furnished  on 
the  representation  of  defendant's  father  that 
'  the  property  belonged  to  him.    Defendant  and 
{  her  mother  at  first  opposed  the  addition  to  the 
I  house,  but  subsequently  acquiesced,  and  al- 
'  lowed  the  constmetion  to  proceed  wtthoot  ob- 
jection.   Defendant  testified  that  her  parents 
.  had  authority  to  do  with  the  property  anything 
,  she  could  have  done.    The  lumber  was  not 
I  furnished  on  the  credit  of  the  father,  who  had 
I  nothing,  but  in  reliance  on  the  property.  The 
I  mother  was  defendant's  agent  in  purchaaing 
I  the  property.    Held,  that  ploiDtiff  was  entitled 
'  to  a  decree  establishing  his  lien  against  the 
1  property,  but  not,  however,  to  a  personal  judg- 
ment against  defendant.— VVillverdiug  v.  Offi- 
neer,  (Iowa,)  54  N.  W.  592. 

n.  A  stipulation  in  a  contract  for  the  sale 
of  land  that  the  vendee  shall  erect  a  building 
OD  the  land  does  not  constitute  the  rendee  the 
agent  of  the  vendor,  nithhi  the  meaning  of  the 
mechanic's  Hen  law,  nor  nnthonze  the  rendee 
to  subject  the  land  to  a  lien  for  material  fim- 
nished  for  a  building  contracted  for  by  Mm. — 
Pinkerton  t.  Le  Beau,  (S.  D.)  54  N.  W.  07. 

Who  may  olaim. 

6.  An  architect  who  has  furnished  plans 

for  a  building,  and  has  advised  the  owner  of 
the  same,  and  his  contractors  in  reference  to 
the  work  and  the  material,  pending  the  con- 
struction, is  entitled  to  a  lien  upon  the  prem- 
iaee.— Gardner  T.  Leek,  (Minn.)  54  N.  W.  746. 

7.  The'  lien  given  a  subcontractor  by  CompL 
X41W8,  §  5470,  may,  within  the  limit  of  the 
contract  price  between  owner  and  contractor, 
be  enforced,  irrespective  of  the  state  of  the 
account  between  tne  owner  and  contractor,  or 
the  amount  due  or  uirnaid  upon  such  contract. 
-Albright  T.  Smith,  IMTd.)  54  N.  W.  8ia 

Notice. 

8.  Under  Laws  1885.  pp.  293, 295,  proTidfng 
that  a  lien  attaches  to  laud  when  the  vendor 
furnishes  material  for  a  structure  to  be  erected 
thereon  under  a  contract  with  the  owner,  a 
lien  exists  independent  of  the  notice  and  pro- 
ceedings to  enforce  it;  and  though  S  How.  St.  i 
8398c,  (I.AWS  18^,)  provided  that  a  Uen  shaU 
not  attach  unless  a  notice  is  filed  with  the  reg- 
ister of  deeds,  a  Hen  filed  In  1890,  in  accord- 
ance with  the  law  of  1885.  for  materials  fur- 
nished in  1887.  is  not  avoided  by  section  S398c 
since  the  lien  had  already  vested  under  the  law 
of  1885.— Kirkwood  v.  Hoxie,  (Mich.)  54  N.  »». 
720. 

9.  Where  one  agreed  to  furnish  such  hard- 
ware as  the  owner  of  the  premises  should  need, 
to  use  in  the  erectiou  of  two  houses  upon  one 
city  tot,  and  did  furnish  the  same  as  required, 
it  was  not  incumbent  upon  him  to  keep  sepantte 
accounts  of  the  goods  xumisbed  for  each  nouse, 
or  to  file  separate  lien  statements  thereon.— 
Gardner  v.  Leek.  (Minn.)  54  N.  W.  "4« 

10.  But  one  lien  statement  need  be  filed  by 
one  who  provides  artificial  stone  for  walks  and 
for  tiling,  and  pats  it  in  place  in  and  about  two 
houses  which  are  being  vected  by  the  same 
person  on  one  city  lot.— Oardner  t.  Ledc 
(Minn.)  54  N.  W.  746. 

XI.  Where  the  last  Item  in  a  lien  statement 
is  not  proved  the  claim  is  nevertheless  valid  If 
the  statement  is  filed  within  the  specified  time 
after  the  last  item  stated  and  proved. — Lon- 
dell  ▼.  Ahlman,  (Minn.)  54  N.  W.  03G. 

12.  In  an  action  to  foreclose  a  mechanic's 
lien,  the  fact  that  it  was  not  commenced  with- 
in one  year  after  the  date  of  plaintiff's  last 
item,  by  reason  of  which  be  cannot  recoTer, 
will  not  prevent  a  recovery  by  a  lien-claimiug 
defendant,  whose  answer  is  filed  within  a  year 
after  the  date  of  his  last  item. — Sandl>av  t. 
Palm,  (Minn.)  54  N.  W.  1109. 

18.  By  Conip,  Laws,  S  5470,  a  subcontractor 
Is  entitled  to  a  lien,  as  defined  in  the  preceding 
section,  for  labor  done  or  material  iumi9he<t. 
if,  within  60  days  after  the  doing  of  tho  lalM.r 
or  the  fnniishing  of  the  mat^ial,  be  file  veixh 
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the  ol«rk  of  rhe  drctdt  conrt  of  the  proper 
*v>iinty  or  AubdlrialoQ  the  account  of  the  de- 
mand due  him  as  therein  proTided.— Albright  t. 
Smith.  (S.  D.)  54  N.  W. 

Priority. 

14.  Defendant,  at  the  time  of  applring  to  a 
loan  company  for  a  loan,  executed  a  note  to 
the  company  for  the  amount  applied  for,  ana 
alao  executed  a  mortKage  to  secure  the  note. 
Later  the  company  refused  the  a|)'|>lication,  and 
then  defendant  made  another  apiilicatioa  to  the 
company,  on  which  fae  obtained  the  loan,  the 
prior  note  and  mortgage  being  allowed  to  stand. 
Between  the  firi>t  and  second  applications  work 
was  begun  on  the  building  and  materials 
fumishM  by  persons  who  subsequently  filed 
liens  therefor.  Hdd  that,  under  Gen.  Laws 
ltsS9,  c.  200,  S  3,  the  loan  company's  mortgage 
was  not  prior  to  the  liens  for  work  aud  ma- 
terials.—Hewson-Herzog  Snwly  Co.  T.  Cook, 
(Minn.)  54  N.  W.  751. 

16.  Where  the  erectloD  of  a  buildiag  is  one 
continuous  undertalcing,  with  nothing  to  sug^ 
gest  an  abandonment  of  the  work  at  any  time, 
a  mortgage  or  other  IncumbrnQce  or  uiatinct 
lien,  originating  subsequent  to  the  com iiioii ce- 
ment of  the  work  upon  the  ground,  or  the  fur- 
nishing of  materials  at  the  same  place,  whether 
by  one  general  contractor  or  by  intlependent 
oontraetors,  muit  be  postpoDed  and  snbordi- 
nated  to  the  lien  claims  of  all  who  have  con- 
tribnted  to  the  completion  of  the  structure  by 
their  labor  or  materials.  GilGUan,  C.  J.,  and 
Dickinson,  J.,  dissenting.— Gardnw  t.  Leek, 
(Minn.)  54  N.  W.  746. 
Waiver. 

16.  The  statntotT  right  of  a  mechanic  or 
material  men  to  enforce  a  lien  upon  real  prop- 
prty  may  be  released  by  an  instrument  In  writ- 
ing, supported  by  a  money  consideration  paid 
by  tbira  partiea,  who  have  acquired  property 
rights  in  the  premises,  though  a  sum  less  than 
the  amount  due  is  actually  paid. — ^Bnrns  t. 
Carlson.  (Minn.)  54  N.  W.  1055. 

17.  The  statntoiT  right  of  a  mediaaic  or 
material  man  to  enforce  a  lien  apon  real  prop- 
erty Is  not  an  estate  or  interest  In  land, 
which  must  be  surrendered  or  released  in  the 
manner  provided  in  Gen.  St.  1S7S,  c.  41,  S  10. 
—Boms  V.  Carlson.  (Minn.)  54  N.  W.  1055. 

1>).  Where  a  partly  p^ormed  boildlng 
contract  is  canceled  by  mutual  consent,  the 
value  of  the  work  already  performed,  and  of 
the  materials  farnisbed.  ascertained  and  agreed 
upon,  and  the  owner  promises  to  pay  such 
agreed  value,  the  right  to  a  lien  is  not  waived 
or  lost  by  the  contractor. — Bruce  t.  Lennon, 
(Minn.)  M  N.  W.  739. 

lU.  The  fact  that  a  material  man  took  a 
personal  judgment  against  the  owner  is  insuffi- 
cient to  establish  his  waiver  of  bin  lif>n,  where 
he  ngreeil  with  the  owner  that  the  juflgnient 
should  be  a  lioi.  which  rtgreemeiit  wus  invnlid. 
— KirkwoofI  V.  Hoxie.  (Mi<*h.)  54  X.  W.  TM. 

2\  Plaintiff,  a  material  man.  took  the  note 
of  the  owner  for  whom  the  materials  were  fur- 
nished, the  note  Inclnding  the  amount  for  such 
materials,  and  also  an  old  book  account  The 
note  fell  due  more  than  30  days  after  the  last 
item  famished,  and  within  which  a  mechanic's 
lien  migbt  be  claimed,  and  was  not  paid  at 
maturity.  Hddy  where  the  rights  of  Innocent 
purchasers  Intervened,  that  the  taking  of  the 
note  was  a  complete  settlement  to  date,  and  no 
lien  ooold  thereaftw  attach  for  any  of  the  ac- 
connta  Included  therein,  erw  thon^  plaiotifl 
oontinned  to  f  ornish  material  sobaequait  to  the 
execution  of  the  note. — Blakeley  v.  Mosbier, 
(Mich.)  54  N.  W.  64. 

'il.  PlaintifTs  refusal  to  accept  paymmit  for 
the  materials  furnished  subsegnent  to  the  giv- 
ing of  the  note  was  a  waiver  of  a  right  to  a  lien 
therefor.— Blakeley  t.  Moshitf,  (Mich.)  54  N. 
W.  64. 

Xinforoement. 

33.  In  an  action  to  foreclose  a  lien  nnder 
the  provisions  of  Geo.  Laws  18S9.  c.  200,  the 


allegations  in  each  answer  are  denied,  and 
taken  to  be  controverted,  without  the  fntwposl- 
tion  of  a  reply.— Bruce  v.  Lennon,  (Minn.)  64 
N.  W.  739. 

28.  Where  a  decree  foreclosing  a  mechanic's 
lien  establishes  the  lien  only  against'  the  inter- 
est of  the  person  in  possession,  he  caunot  ob- 
ject that  the  legal  title  is  in  another  person.— 
Bray  v.  Smith,  (Ion  i\.)  7A  X.  W. 

24.  Where  a  material  man  sues  for  mate- 
rials furnished,  in  a  court  of  law,  under  a  void 
act  attempting  to  confer  on  such  court  power 
to  declare  the  judgment  therein  a  lien  on  the 
land,  and  a  judgment  is  rendered  against  the 
owner,  which  It  is  agreed  between  tne  parties 
shall  be  a  lien  against  the  land,  such  judgment 
is  only  valid  as  a  personal  obligation  against 
the  owner,  since  the  consent  of  the  parties 
was  insufficient  to  give  the  court  jurisdiction. 
— Kirkwood  v.  Hoxie,  (Mich.)  54  N.  W.  720. 

Medicines. 

Regulation    of    practice,    see    "  Constitutional 
Law,  "a. 

Merger. 

Of  mortgages,  see  "  Chattel  Uortffagaa,  *  tl. 

UINXS  AND  UUaHG. 

Mining  lease. 

1.  A  reserration,  in  a  lease  of  land  for 
coal  mining  purposes,  of  the  "ground"  east 
and  south  of  a  designated  building,  indndes 
not  only  tlie  surface,  but  everything  thereun> 
der.— Oskaloosa  College  v.  Western  Union  Fuel 
Co.,  aowa,J  64  N.  W"  152. 

2.  The  reservation  of  the  "ground  east 
and  south"  of  the  building  Includes,  not  only 
the  land  lying  directly  east  and  south,  but  also 
ill  land  lying  directly  south  of  a  line  running 
east  from  the  north  side  of  the  building,  and 
all  land  lying  east  of  a  line  ninning  south  from 
the  west  Aae  of  the  buildio^:  and  the  lessees 
have  no  right  to  mine  coal  m  a  southeasterly 
direction  from  the  building.— Oskaloosa  Coilem 
V.  Western  Union  Fuel  (Xi.,  Uowi^)  54  N.  W. 
162. 

Minor. 

See  "Guardian  and  Ward. " 

Misconduct  of  Oounsel. 

See  "New  Trial,  "4. 

Mtsoomdiiot  of  JToiy. 

See  "New  Trial,  "2.  3. 

Mi^oinder. 

Of  causes  of  action,  see**  Action,  "9, 8 
MORTQAaSS. 

See,  also,  "Chattel  Mortgsges. " 
Equitable  mortgage,  limitation  of  action  to  fore- 
close, see  Llmltauon  of  Aotions,  *>  3. 
Liability  for  deft<dency,   see  "Limitation  of 

Actions, "  8. 

Payment  after  sale  by  mortgagor's  wife,  right  to 

assignment,  see''SuDrogation,'*8b 
Priority,  see  "  Mechanics' uens, "  14, 15. 

What  oonBtitute. 

1.  Where  defendant,  as  owner  of  the 
equity  of  redemption,  procured  plaintiff's  an- 
cestor to  advance  money  to  bid  In  the  property 
on  mortgage  sale,  and  take  the  titie  thereof  in 
himself  for  her  benefit,  under  agreement  to 
reconvey  to  her  on  the  repayment  of  the 
money  so  advanced,  the  transaction  constitutes 
an  equitable  mortgage  on  the  premises,  and 
defendant's  poweenoQ  thereof  under  such  agree- 
ment la  uot  adverse  to  the  rights  ol^such  eaui- 
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table  morteazee.—Phelan  t.  Pi tzpa trick,  (Wis.) 

64  N.  W.  814. 
Deed  as  mortgat^. 

3.  "VSTiere,  Id  an  action  in  equity  to  declara 
a  deed  absolute  on  its  face  to  be  a  mortgage,  tbe 
answer  ispeaks  of  the  consideration  in  the  deed 
as  "borrowed  moner,"  and  defendant,  in  his  tes- 
timony, refers  to  it  as  a  "loan,"  and  all  the  evi- 
dence supports  plaintifiTs  contention  that  the 
deed  was  giren  as  security  for  a  debt  due  de- 
fendant, such  deed  will  be  declared  a  mortgnse. 
— Baird  t.  Reininghaus,  ffovai)  84  N.  W.  14S. 

Consideration. 

3.  Where  the  president  of  a  bank  person- 
ftlly  rpoeiTes  the  proceeds  of  securities  sent  to 
the  bank  for  cullection,  there  is  a  conBideration 
to  aupiwrt  a  inortKatre  SHlwe-iuciitly  ^;i^L■ll  by 
him  to  the  owner  of  the  securities  to  secure 
the  money  ccdiected  by  him. — Griffin  t.  Chase, 
(Neb.)  M  N.  W.  572. 

Recording. 

4.  How.  St  S  6190,  nroTldes  that  OTay 
sale  or  assignment  of  goods  and  chattels,  and 
every  assignment  by  way  of  mortgage  or  se- 
curity, unless  accompanied  by  delivery  or  change 
of  tMssession,  shall  be  void  as  to  creditors. 
Section  6198  provides  that  eveiy  instrument 
!nt«ided  as  a  mortgage  of  goods  and  chat- 
tels, which  shall  not  be  accompanied  by  an  im- 
mediate delivery,  and  followed  oy  actual  chan^ 
of  possession,  shall  be  void,  as  against  the 
creditors  of  the  mortgagor,  unless  recorded. 
Beld,  that  such  statute  refers  only  to  mortgages 
of  chattels,  and  that  a  failure  to  record  a  mort- 
gage of  land  does  not  make  snch  Instrnment 
void,  as  against  the  assignee  and  creditors  of 
the  mortgagor.— Bang  t.  lAird  Mat,  Bank, 
(Mich.)  54  N.  W.  888. 

Assignment. 

5.  AutIiorit7  to  asrign  a  mertgage  as  agent 
need  not  be  in  wriUng. — Moreland  t.  Hough- 
ton, (Mich.)  64  N.  W.  ass. 

6.  Where  the  purpose  of  the  assignment  of 
a  mortgage  was  to  furnish  to  the  asdgnees 
security  for  theii  indorsements  of  notes  for  the 
assignor  upon  which  they  were  liable,  a  claim 
that  the  asrignment  does  not  carry  any  benefi- 
cial interest  to  the  assignees,  because  snch  as- 
^gnment  does  not  in  terms  purport  to  convey 
title  to  the  mortgage  debt  or  notes,  is  un- 
tenable.— Moreland  v.  Houghtoii,  <Mich.)  54  N. 
W.  285. 

7.  Thotigh  the  written  asrignment  of  a 
mortgage  be  insufficient  "at  law*  to  authorize 
the  assignees  thereof  to  foreclose  It,  a  delivery 
of  such  mortgage  by  the  agent,  in  pursuance 
of  instructions  of  tte  owner  thereof,  is  suffi- 
cient to  transfer  the  title  to  such  mortgage,  and 
will  entitle  the  assignees  to  maintain  a  bill  of 
foreclosure  "in  equity."— Moreland  v.  Hough- 
ton, (Mich.)  54  N,  W.  285. 

8.  Where  several  notes  secured  by  one 
mortgage  tire  transferred  to  different  parties, 
each  transfer  amounts  to  an  assignment  pro 
tanto  of  the  mortgage,  and  the  several  holders 
will  be  entitled  to  share  pro  rata  in  the  pro- 
ceeds of  the  mortgaged  property.  —  Toda  T. 
Creamer,  (Neb.)  64  N.  W.  6i4. 

Foreclosure. 

9.  Complainant  sued  to  set  aside  the  fore- 
closure of  a  purchase-money  mortgage  on  the 
ground  that  there  had  been  a  tender  of  the 
amount  due.  Previous  proceedings  had  been 
broariit  by  complainant  on  account  of  failure 
of  title,  and  incumbrances  in  the  shape  of 
taxes,  but  had  been  discontinued.  Complain- 
ant, in  talking  about  the  matter,  always  in- 
sisted that  the  taxes  should  be  removed  by  de- 
fendant. The  tender.  If  made  at  all,  was  while 
the  question  of  taxes  was  being  agitated,  and 
before  the  previous  proceedings  bad  been  be- 
gun; yet  no  claim  of  tender  was  made  in  those 
procee<linK8.  All  the  circumstances,  as  well  as 
defendant's  testimony,  contradicted  the  claim 
that  any  tender  had  been  made.    Held,  that 


the  tender  was  not  established.— HcIidUuid  t. 

A.  P.  Cook  Co.,  (Mich.)  64  N.  W.  2Ml 

 Pleading  and  practice. 

10.  An  acdon  to  foredoie  a  mortnge  Is  not 

an  action  founded  on  an  Instrument  In  writins, 
within  the  meaning  of  Comp.  Iaws,  8  4927, 
which  provides  that  in  an  action  "founded  up- 
on an  instrument  in  writing  for  the  payment  of 
money  only  it  shall  be  sufficient  for  the  party 
to  give  the  copy  of  the  instrument,  and  state 
there  is  due  to  him  thereon  from  the  adverse 

Sarty  a  Bi)ecified  sum  which  he  claims." — An* 
rews  V.  Wynn,  (S.  D.)  54  N.  W.  1047. 
I      U.  A  complaint  in  an  action  by  Edward  H. 
A.  to  foreclose  a  mortgage  which  alleges  that 
defendsnt  delivered  to  £.  H.  A.  his  note,  and  to 
secure  Its  payment  gave  to  B.  H.  A.  a  mortcaee 
on  certain  lots,  bnt  fails  to  allege  that  plaintiff 
and  E.  H.  are  one  and  the  same  person,  or 
that  E.  H.  has  transferred  the  note  and  mort- 
gage  to   plaintiff,   or   that   plaintiff   is  the 
'  owner  and  holder  of  the  note  and  mortgage, 
does  not  state  facts  sufficient  to  constitute  a 
.  cause  of  action  In  favor  of  plaintiff.— Andrews 
V.  Wynn,  (S.  D.)  54  N,  W.  1047. 

 By  assignees. 

12.  In  an  action  to  foreclose  a  mortgage 
by  alleged  assignees  thereof,  where  bis  assignor 
in  made  a  party  and  denies  the  assignment,  the 
iiict  that  the  assignees  fail  to  produce  the 

'  jriginal  notes  secured  by  the  mortgage,  ct 
'  to  account  for  their  nonproduction.  cannot  be 
complained  of  by  the  asngnor,  in  that  the  only 
question  which  he  is  entitled  to  contest  is  the 
superiority  of  the  assignees'  right  to  his  own.— 
Moreland  r.  Houghton.  (Mich.)  54  N.  W.  285. 

 By  advertise  men  t. 

13.  Proceedings  for  the-  foreclosure  of  mort- 
gages by  advertTeemmt  (Comp.  14Iwb,  |  5411) 
ara  not  governed  by  the  rale  of  pleadiog  and 

Eractice  applicable  to  dvU  actions  of  an  equita- 
le  nature.— McCann  v.  Mortsrage,  Bank  &  In- 
vestment Co..  (N.  D:)  64  N.  W.  1026}  William- 
son V.  Same.  Id.;  Halvoraon  v.  Same,  Id. 

14.  Comp.  Laws,  fi  5411,  provides  that  where 
a  mortgagee  has  commenced  foreclosore  by  ad- 
vertisement, and  the  mortgagor  ^ows  by  affi- 
davit that  be  has  "a  l^al  connterclaim,"  or  any 
other  "valid  defense,"  the  district  judge  of  tbe 
county  wherein  the  property  is  situated  may 
enjoin  the  continuance  of  such  foreclosure,  and 
direct  all  further  proceedings  to  be  had  in  the 
district  court  having  jurisdiction  of  tbe  subject- 
matter.  Bdd,  that  an  affidavit  which  showed 
that  such  foreclosure  had  been  commenced,  and 
that  the  mortgagor  had  a  "valid  defense,"  was 
sufficient. — McCnnu  v.  Mortgage,  Bank  St  In* 
vestment  Co.,  (N.  D.)  54  N.  W.  lOifi:  William- 
son V.  Same,  Id.;  Halvorson  v.  Same,  Id. 

De  cree- 
ls. A  decree  of  foreclosure,  to  which  the 
holder  of  other  notes  secured  by  the  same  mort- 
gage is  not  made  a  party,  is  not  a  bar  to  a 
subsequent  foreclosure  proceeding  ^  the  holder 
of  such  notes.— Todd  T.  Cireamer,  (Keb.)  54  N. 
W.  674. 

 Setting  aside  default. 

16.  Judgment  was  entereil  against  defend* 
ant  in  a  foreclosure  suit  br  default,  and  at  tiie 
following  term  of  court  soe  filed  a  motion  to 
set  aside  the  decree  on  the  ground  that  it  de- 
'  scribes  property  dlfTcrent  from  that  describtd 
'  in  the  petition  or  notice  served  on  her  In  the 
case,  and  includes  lands  on  whl(*h  she  has  a 
.  prior  lien.   An  alfidavit  of  defembiut's  altorney 
;  was  filed  in  support  of  the  motion,  and  the  de- 
j  cree  wiis  tiineitiled  so  that  It  phould  not  preju- 
I  dice  the  ri^ilics  of  defendant  under  her  prior 
,  mortgagft   Held  that,  treating  the  application  as 
a  motion  to  set  aside  the  default,  it  was  inef- 
fectual, because  no  answer  was  presented  there- 
with, and  also  because  OoAn,  1  2871,  provides 
that  such  application  must  be  made  at  the 
term  in  which  the  default  was  entered.— Worth 
,  T.  Wetmoie,  (lowaj  54  N.  W.  OU. 
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IT.  ITfld  the  applit^tion  to  m-t  aride  tbe  dc- 
fnult  conformed  In  all  renpnctB  to  the  statute, 
the  court  could  not  have  amended  the  dt-cree  as 
it  did,  for  thfc  aettlni;  aside  cf  the  default  would 
bftve  (^neil  the  case  for  the  filing  of  an  answer, 
after  which,  an  inae  haTioff  been  fonned,  er- 
ideiice  should  h9v«  been  received  on  tbe  nut- 
ter in  coutrovemy.— Worth  T.  Wetinore,  (Iowa,) 
54  X.  W.  56. 

18.  Jndftment  was  entered  afcalDst  defend- 
nnt  In  a  fore^'Iosiire  suit  b;  default,  and  at  the 
following  term  of  court  she  filed  a  motion  to 
rtet  aside  the  decree  on  the  ground  that  it  de- 
scribes proi»erty  different  from  that  described 
In  the  petition  or  notice  serred  on  her  in  the 
rase,  and  Includes  lands  ou  which  she  has  a 
prior  lien.  It  appeared  that  defendant's  mort- 
gage was  prior  to  plaintifTs;  that  neither  plain- 
tifra  mortgage  nor  the  petition  for  farecloeure 
described  the  same  land  ns  was  embraced  in  de- 
fendant's mortgage;  that  defen.lant's  counsel  in- 
quired of  counsel  for  plaintiff  abont  the  identity 
ot  the  land  in  the  two  mortgagea,  and  was  led 
to  lielicTe  that  the  pnqyerty  was  not  the  snme; 
that,  when  the  decree  was  prepared  and  Bigiied, 
the  description  had  been  added  to  so  as  to  ia- 
clude  the  land  covered  by  defendant's  mort- 
ic-ix'':  .TD'l  Tii.Tt,  when  this  camp  to  the  knowl- 
edge of  defendant's  edonsel,  abont  four  months 
later,  be  Instituted  proceedings  to  haru  the  de- 
cree set  aside.  Niid,  that  defendant  had  a 
right  to  rely  on  the  description  In  plaintftTB 
mortgage  and  petition,  and  was  ontttfed  to  re- 
iiiif  from  the  decree.— Worth  r.  Wetmore, 
(loi^  a,)  M  N.  W.  56. 
'  Sale. 

Id.  As  How.  St  H  6100,  6747.  require  print- 
ed notices  of  a  fbreclosure  Mle  of  land,  which 
Is  to  be  made  In  a  township  other  than  that  in 

which  the  land  Is  situated,  to  be  posted  in  both 
townships,  such  a  sale  is  Invalid  where  the  affl- 
du\it  of  the  posting  of  notices  only  shows  that 
they  were  posted  m  the  township  where  the 
sate  was  made.~New  Xork  Baptist  TJnlon  for 
Ministerial  Education  t.  Atwell,  (Mloh.)  54 
W.  7G0. 

20.  The  defect  Is  not  cured  by  a  statement 
In  the  officer's  report  of  tbe  sale  that  the  notices 
were  posted  in  both  townships.— New  York 
Baptist  Union  for  Ministerial  Education  t.  At- 
wefl.  (Mich.)  64  N.  W.  760. 

21.  Nor  can  the  defect  be  cnrf<1  by  narol  evi- 
dence.—New  Tork  Baptist  Union  foe  Ministerial 
Education  t.  Atwell,  (Mich.)  54  N.  W.  7fla 

Wlio  may  redeem. 

29.  The  widow  of  a  mortgagor  has  aneh  an 
interest  in  tbe  mortgaged  premises  as  entitles 
fcer  to  reihv»m  — Phelan  t.  Fitapatrick,  (Wis.) 
84  N.  W.  tn4. 

In  an  action  by  plaintiff,  as  owner  by 
assignment  of  a  Junior  mortgage,  to  redeem 
from  the  foreclosure.  In  1888,  of  a  senior  mort- 
gage, becanae  she  was  not  made  a  par^  there- 
to, it  appeared  that  the  assignment  of  the  note 
evidencing  the  debt  secured  was  made  in  writ- 
ing to  plnintifF,  but  was  not  dated,  and  no  writ- 
ten nssiiniment  of  the  morteage  was  ever  made. 
8..  plnintifTs  hnsband,  testified  that  the  as- 
sitmment  of  the  note  was  made  in  the  fall  of 
It  also  appeared  that  S.,  who  bad  for- 
merly owned  the  mortgage,  accepted  serviee  of 
pn)eesa  in  the  suit  to  foreclose  the  senior  mort- 
gage as  owner  of  the  junior  mortgage.  tfcM, 
tliiit  plaiutifF  failed  to  show  that  she  was  owner 
of  the  Junior  mortgage  at  the  time  the  action 
was  brought  to  foreclose  the  senior  mortgage, 
and  could  not  redeem.— Shoemaker  t.  Austin, 
(Iowa.)  54  N.  W.  137. 

4.  Code.  I  3106.  relating  to  tbe  right  of 
defendants  and  creditors  to  redeem,  provides 
that  the  terms  of  redemption  in  nil  cases  will 
be  tbe  reimbursement  of  the  amount  paid  by 
the  then  lienholder,  added  to  the  amount  of  Us 
o»'n  lien,  with  interest,  subject  to  the  excep- 
tions coiitffined  In  the  next  section.  Section 
8107  provides  that,  "when  a  senior  creditor 
thoa  redeema  from  his  Junior,  he  is  Teqnlred  to 
v..''i4h,w. — 7b 


I  70.  declares 
'^oTdioancea  of 


I  pay  off  only  the  amount  of  those  liena  which 
are  paramount  to  his  own,"  with  Interest  and 
costs.    Hdtt.  that  a  morttnigec  is  not  entitled 
I  to  redeem  from  a  junior  judgment  lien,  since 
I  the  statute  only  contem^ates  a  redemption 
I  from  a  junior  creditor  when,  by  redemption 
,  or  otherwise,  he  becomes  the  htdifer  of  a  para- 
monut  lien.— I^rsinger  t.  Hayer,  (Iowa,)  o4  N. 
I  W.  140. 

I  Motion. 

To  make  pleadings  definite,  see  "Pleading, "  10,  IL 
I  To  Btrika  out  pleadings,  seeTleBdlng, "  3.  9. 

\  mTNICOPAIj  CnBFOBATIONS. 

Bee,  also,  "Counties:"  'Drainage;'*  "Hlghwaja;* 

**S(dloolB  and  School  Districts^  "Towna." 
,  Estoppel  to  claim  damages  resulting  from  street 
improvement,  see  "Estoppel,"  It. 

Power  to  control  street  railway,  see  "Horse  and 
Street  Railroads, "  IS. 

Ordinanoes  and  resolutions  —  Enaot- 
ment 

1.  Oomp.  St.  c.  14,  art.  1. 
that  in  cities  of  the  second  dasa 
a  graeral  or  t»ermanent  nature  sluill  be  fully 
and  distinctly  read  on  three  different  days,  un- 
less three  fourths  of  the  couDcil  or  trustees 
sliall  dispense  with  the  role"  Hdd  that,  where 
the  council  dispensed  with  tlie  three-dar  role, 
an  ordinance  regolatlng  Hie  Ucense  and  sale 
ot  intoxieants.  which  was  preaented,  read,  and 
adopted  on  the  same  day,  was  vaUd.— Brown  v. 
Lota.  (Neb.)  54  N.  W.  860. 

a.  Under  a  dty  charter  iwoTidlBg  that  no 
Ordinance  shall  take  effect  unless  published  at 
least  one  week  in  the  otficiAl  paper  of  the  tAtj, 
the  psbUcatton  la  siiffiGlent  If  the  ordinance  is 
publuhed  as  often  as  such  paper  Is  Issiied.  'Hie 
fact  that  the  paper  has  no  Monday  Isane  la  Im- 
materlal^IUAter  t.  Harper,  (Mldk)  M  N.  W. 
76& 

 ApprorrfatiziR  monaw. 

a.  A  resolution  by  the  common  council  of 
a  eitr  attempting  to  fix  the  salary  of  one  of 
Its  officers  is  a  resolution  for  the  appropriation 
of  money  within  a  provision  of  the  city  charter 
that  no  resolution  appropriating  money  shall 
be  passed  or  adopted  except  by  a  majority  vote 
of  all  the  aldermen  elect.— Foumler  v.  Otr  of 
West  Bay  City,  (Mich.)  54  N.  W.  277. 

 Bepairing  sldawalks. 

4.  Un<ler  Bosoobel  City-  Charter,  (Laws 
1878.  o.  148.)  providing  that  the  dty  shall  build 
sidewalks  and  keep  them  in  rcvalr:  that  the  lot 
owners  shall  v*7  the  costs  thereof;  and  that 
they  may  pay  ia  material  or  labor,  or  both,  un- 
der tbe  superviuion  of  the  street  commissioner, 
— the  city  council  has  no  authority  to  pass  an 
ordinance  Imposing  on  lot  owners  the  duty  of 
keeping  tbe  sidewalks  in  front  of  tbeir  respec- 
tive lots  in  repair.— Woodard  v.  City  of  Bos- 
cobeL  (Wis.)  54N.  W.  332. 

6.  nniere  a  dtr  conndl,  without  authority, 
passes  an  ordinanoe  imposing  on  tbe  abutting 

,  lot  owners  the  duty  of  keeping  sidewalks  in 
repair,  acquiescence  by  the  lot  owners  in  such 

:  ordinance  after  its  adoption  does  not  render  It 
Tnliil.— Woodard  t.  City  of  Bosoobd,  (Wis.)  64 
A.  W. 

 Sale  of  intoxioanta. 

0.  A  dty  ordinance  regulating  tbe  license 
and  sale  of  intoxicants,  and  which  provides 
that  no  chairs  or  seats  shall  be  placed  in  a 
snionn.  and  fixes  a  penalty  tor  any  violation 
thereof,  is  reasonable.— Brown  t.  Lute,  (Nob.) 
54  N.  W.  SCO. 

 Stroet  prooeaaiona. 

T.  An  ordinance  of  a  city  prohibiting  the 
collection  and  marching  of  crowds  and  proces* 
dons,  and  the  making  of  noise  with  mnsleal  In- 
struments and  otherwise  on  the  streets  and 
sidewalks,  so  as  to  obstroct  trard,  M^ten 
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horses,  interfere  with  busineM,  or  disturb 
others,  !■  not  itureasooable  and  inTalid  beoaufie 
It  makes  tt  the  duty  of  the  mayor  or  city  mar- 
shal finrt  to  ortler  the  offenders  to  dednt.  and 
l>rovides  that  "the  failure  or  refusal  of  any  per- 
son or  perBons  to  promptly  obey  such  order '  is 
a  miademoHiior,  since  the  ncravanien  of  the  of- 
fense is  tlie  commisiiion  of  the  prohibited  acts, 
and  not  the  disobedience  to  such  order. — City 
of  Chariton  T.  Fitzsimmona,  (lowo.)  54  N.  w. 
146;  Same  t.  Frazier,  Id. 

OAS'' era  pnd  afren's. 

f.  Under  Laws  1873.  Act  >'o.  392,  8  13, 
providing  that  the  board  of  public  improve- 
luentH  or  a  city  may  authorize  one  of  their 
membom  to  innpeet  the  griiding  and  pavins  of 
Htreetti.  the  authority  of  a  siuKle  member  of  the 
board  to  direct  the  manner  in  which  work  un- 
der its  supervision  shall  be  performed  must  be 
iniiilied.— Xvulwicki  v.  Munro,  (Mii-h.)  '>l  N.  W. 

9.  In  April.  1891.  the  council  of  a  dty 
passed  a  resolution  fixi&fc  the  salair  of  its  street 
commisMoner  at  three  dollars  per  day.  in  May, 
1802,  the  council  attempted  to  pa^a  a  resolu- 
tion fixini;  his  salary  at  two  dollnrs  per  day, 
but  such  resolution  was  void,  because  it  did  not 
receive  a  majority  vote  of  all  the  members  of 
the  connciL  Hdd  that,  under  the  charter 
which  provides  that  the  council  nball  "annual- 
ly" determine  the  salary  to  be  paid  its  officers, 
the  street  commissioner  was  not  entitled  to  the 
per  diem  fixed  by  the  resolution  of  A^ril,  1891, 
tor  work  done  by  him  after  the  expiration  of 
a  year  from  that  date,  though  the  resolution 
of  May,  1882.  was  toM.  but  that  mandamus 
would  lie  at  fals  relati<Hi  to  compel  the  council 
to  fix  the  amount  of  his  compensation  for  such 
work,  and  pay  the  same. — Kournier  v.  City  of 
AVest  Bay  City,  (Mich.)  54  N.  W.  277. 

HI.  Const,  art.  13,  S  2,  provides  that  the 
legislature  may  provide  for  the  removal  of  In- 
ferior officers  from  office  for  malfeasance  or 
nonfeasance.  The  charter  of  Minneapolis  enu- 
merates the  elective  officers  of  the  city,  and 
provides  that  all  i^ther  officers  shall  be  ap- 
pointed by  the  city  council,  unless  the  char- 
ter otherwise  provide.  It  tb«i  provides  spe- 
clfieally  for  namerous  officers,  among  whom 
"president  of  the  city  council  is  not  named. 
The  charter  provides  that  the  city  council  shall 
elect  from  their  members  a  president,  who  shall 
preside  over  the  meetings  of  the  council,  and 
discharge  the  duties  of  the  mayor  during  his 
ab«ence.  Held,  that  the  president  of  the  coun- 
cil is  not  an  "officer"  or  the  city,  within  the 
meaning  of  either  the  city  charter  or  of  the 
constitution,  but  is  merely  an  officer  of  the 
council  which  elects  him,  and  as  siich  Is  remov- 
able at  the  will  of  that  body.— Steta  v.  KUchH. 
(Minn.)  54  N.  W.  1069. 
■  Ansessors. 

11.  The  rule  exempting  Judicial  officers  from 
civil  actions  for  their  decisions  and  acts  in  that 
capacity,  however  erroneous  and  hy  whatever 
motive  prompted,  extends  to  asBessors  In  aa- 
ne-iHing  property  for  taxation, — Stewart  V.  Case, 
(Minn.)  54  N.  NV.  938. 
Controi  ol  Btreeta. 

I'i.  A  dty  council  is  not  obliged.  In  con- 
structing a  crossing  at  the  Intersection  of 
two  streets,  where  there  is  an  ofFtiet,  to  lay 
the  crossing  dingouftlly,  so  as  to  reach  a  cor^ 
ner  at  on<-Ii  end.  but  may  lay  it  straight  across, 
although  by  so  doing  part  of  a  grass  plat  m.ide 
by  a  property  owner  along  the  sidewalk,  uiuli>r 
authority  of  ordinance,  may  be  destroyed,  and 
travel  induced  across  the  comer  of  an  iufen(*ed 
lot.— Brown  v.  Barstow,  (iown,)  54  N.  W.  241. 

laability  for  torts. 

IS.  In  the  enactment  of  ordinances,  aad  In 
Qie  anraintment  of  officers  and  agents  for  their 

enforcement,  a  city  exercises  a  governmental 
authority,  and  within  its  limits  sets  lb  the 
representative  of  the  state;  and  its  officers  are 
regarded  as  agents,  not  of  the  dty,  but  of  the 


'  state,  and  ^e  dtr  Is  not  answerable  for  their 
nonfeasance  or  mufeasance.— O'itonrlce  v.  City 
of  Sioux  Falls.  (S.  !>.)  54  K.  W.  1C>44. 

4.  The  fact  that  a  cannon  is  placed  in  one- 
of  the  public  streets  of  a  city  and  then^  fired, 
in  violation  of  an  ordinance,  whereby  a  person 
is  Injured,  does  not  make  the  city  liable  for  the 
injury,  though  it  was  known  to  the  officers  of 
the  city  that  the  cannon  was  to  be  fired,  and 
they  took  no  steps  to  prevent  it. — O'Etourke  v. 

,  City  of  Sioux  Falls,  (S.  D.)  54  N.  W.  H>44. 

i  I".  In  a  complaint  against  a  city  for  in- 
juries received  from  a  cannon  which  was  fired 
in  a  public  street  In  the  evening,  an  allegation 
that  the  dty  had  the  power,  and  had  nnder- 
takeu  to  exercise  it,  to  llgtit  the  streets  «t 
the  ci(y,  and  that  the  acddent  occurred  "by 
reason  of  the  failure  of  the  dty  to  have  a  light 
at  or  near  the  place  of  the  acddent,"  docs  not 
suffidently  charge  negligence  on  the  part  of  the 
dty.  t4nce  the  absence  of  a  light  at  that  par- 
ticular time  and  place  might  be  accounted  for 
in  many  ways  consistent  with  freedom  from 
legal  negligence. — O'Kourke  v.  City  of  Konx 
Falls.  (S.  D.)  54  N.  W.  lOii. 

It*.  Where  a  city,  under  the  provision  of  its 
charter,  erects  a  maticet  place,  It  is  exercising 
a  private  or  proprietary  right,  and  is  held  to 
the  same  degree  of  care  in  the  preparation  and 
adoption  ot  plans,  and  in  the  conBtructlon  there- 
of, as  a  private  corporation  or  individual,  and 
liable  for  negligence  to  the  same  extent. — Bar- 
ron T.  City  of  Detroit,  (Mich.)  64  N.  \V.  273. 

Defective  atreets. 

17.  In  an  action  agauist  a  lot  owner  and 
a  dty  jointly  for  personal  injuries  sustained 
by  the  upsetting  of  plaintifTs  bnggy  at  night 
on  a  pile  of  dirt,  wliich  the  lot  owner  had 
taken  from  her  cellar,  and  placed  on  the 
I  street,  a  verdict  fluding  the  dty  guilty  of  neg- 
ligence causing  the  accident,  but  the  lot  owner 
not  guilty  thereof,  is  inconsistent,  and  will  not 
sustain  a  judgment  against  the  dty;  since  the 
city  is  ne^igentt  because  of  some  n^ligent  act 
primirily  cuargeabl-'  to  the  lot  owner.— Ray- 
mond V.  Kiseberg,  (Wis.)  54  N.  W.  612. 

In  an  action  for  injuries  by  a  defect- 
ive street,  a  witness  could  testify  to  having 
seen  a  place  In  the  street,  about  where  the 
acddent  occurred,  where  gravel  had  been 
placed  after  the  accident,  when  the  evidence 
was  expressly  limited  to  showing  the  location 
of  the  former  depression. — Gmndy  v.  City  of 
Janesvilie.  (Wis.)  54  N.  W.  1085. 

IH.  In  an  action  for  personal  injarles  result- 
ing from  being  thrown  from  a  road  cart  be- 
cause of  a  defective  street,  where  the  acddent 
occurretl  in  the  night,  and  the  only  evldoice  of 
fast  driving  was  the  testimony  of  the  driver 
that  he  was  "hurrying  along,"  and  that  of 
plaintiff  that  they  were  going  at  "just  a  fair 
rate  of  speed,"  the  question  of  contribut<»T 
negligence  was  properly  submitted  to  the  jury, 
though  plaintiff  knew  the  street  was  defective. 
—Corcoran  v.  City  of  l>etmlt,  (Mich.)  54  N.  AV. 

20.  Laws  1R.S9,  c.  471.  <  1.  (1  Sanb.  &  B. 
S  13^{9b,)  provides  that  whenever  any  person  is 
injured  in  a  dty  by  reason  of  any  defect  in 

'  any  street,  or  for  any  other  cause  tor  wbidi  it 
would  be  liable,  and  snch  injury  shall  be  caused 
by  the  negligence  of  any  person  or  corporation 
or  town,  such  per«ou  or  conwration  or  town 
so  guilty  shall  be  primarily  liable  for  nil 
damages  arising  from  such  injury,  bat  such 
dty  may  be  sued  in  the  same  action  with  the 
one  so  primarily  liable.  Beld,  that  such  statute 
is  not  limited  in  its  application  to  ca^es  in 
which  the  person  guilty  of  such  wrong,  default, 
or  negligence  sustains  no  contract  relation  to 
such  city,  but  applies  where  snch  person  was 
grading  a  street  nnder  a  contract  with  the  dtr. 

Koliuck  V.  City  of  atadison,  (Wia)  54  N.  \V. 
725. 

21.  Laws  ISSO,  c.  471.  |  1,  provides  that  if. 
in  an  action  for  injuries  by  a  defect  in  a  street. 

be  city  shall  answer  that  it  is  not  priiuaril;.' 
liable,  showing  who  is,  and  the  verdivt  shail 


Digitized  by 


Google 


INDEX. 


1187 


T>e  that  it  is  liable,  bnt  not  primarilT-,  thai 
•hvre  shall  be  Judgment  agaiDst  all  the  defend- 
aiitD  afrainst  whom  the  rerdict  ia  found,  but 
Ihere  shall  be  a  sUlj  of  execution  afcalnst  the 
city  nntil  execntiou  against  those  found  to  be 
primarlly^  liable  ia  returned  unsatisfied ;  and 
that,  when  It  is  ao  returned.  theindgmeDt  mi^ 
be  enftvced  asainat  the  tatj.  Section  2  jfto- 
Tidea  that  on  answer  that  du«ndant  la  not  pri- 
marilr  liable,  and  showing  who  is,  and  the 
person  thus  shown  shall  not  have  been  made  a 
imrty,  plaintiff  may  amend,  as  provided  by  Rev. 
St.  I  ^34.  b7  making  him  a  party.  Hebl  that. 
In  an  action  against  a  city  alooe,  for  injuries 
caused  br  a  defective  street,  it  was  proper  to 
allow  an  amendmMit  to  the  answer  showing 
that  a  person  who  was  paving  sut^h  street  under 
i*ontract  was  primarily  liable. — ^KoUoelc  v.  City 
of  Madison,  (Wis.)  54  N.  W.  725. 

23.  It  ia  immaterial  that  the  peraon  gnilty 
of  the  negligence  which  caused  the  injiOT  u 
not  an  Independent  contractor.— Kollock  t.  City 
of  Mftdison,  (Wis.)  54  X.  W.  725. 

•^i.  Plaintiff,  on  arriving  In  defendant  dty, 
with  which  ha  was  only  ul'-fihtly  acquainted, 
while  on  his  way  from  the  depot,  noticed  stairs 
about  10  feet  in  height  in  front  of  a  private 
residence.  He  ascended  the  stairs,  which  he 
mistook  for  those  on  a  block  near  the  point  of 
his  destination,  and,  in  contiuuiiiK  on  towards 
his  destination,  fell  into  an  (>xcavation  caused 
by  grading  a  street,  and  was  severely  injured. 
Beta,  that  the  evidence  failed  to  ahow  nesU' 
sence  on  the  part  of  the  dty.— Gilchriat  T.  City 
of  South  Omi£a,  (NebJ  UN.  W.  268. 

 SidewallrB. 

24.  In  an  action  to  recover  for  Injuries  sus- 
tained by  fallins  throneh  a  defective  sidi-walk, 
it  appeared  that  boforc  the  accident  defpoflant 
city  knew  of  its  defwtive  condition,  and  ordered 
the  tenuut  of  tbe  lot  abutting  on  such  sidewalk 
to  repair  it.  I'his  he  did,  but  in  a  neeligent 
manner.  The  defect  was  latent,  and  ould  onlr 
be  discovered  on  a  close  examtntitinu.  Hrfd 
that;  the  duty  of  repairing  sidewalks  being  pri- 
marily on  defendant,  the  repairs  made  by  the 
tenant  of  the  abutting  lot  wore  in  contempla- 
tion of  law  made  by  defendant*  and  the  pre- 
8UDiptf(m  was  conclusive  that  defendant  knew 
that  the  defect  existed  after  such  repair  was 
made,  and  defendant's  ob1i|^ation  to  repair  it 
continued  until  it  was  put  in  proi>er  repair. — 
\\  «MKlard  V.  City  of  Boscobel,  (Wis.)  54  JJ.  \V. 

a:i2. 

25.  In  an  action  to  recover  for  injuries  sns- 
tainod  by  falline  through  a  hatchway  which  de- 
fendaut  city  permitted  to  be  built  near  the  cen- 
ter of  a  sidewalk  on  a  public  street,  and  direct- 
ly in  line  with  most  of  tbe  travel  over  such 
walk,  it  i«  proper  to  suhm  t  to  the  jury  the 
qucstioa  whether  the  sidewalk  wiis  defi-ctive  be* 
cause  of  the  improper  location  of  such  batch- 
way,  and  the  coiiseiiuent  n^ligence  of  the  city 
in  respect  to  its  lr>catIou.— McL'lure  v.  City  of 
Siiarta,  (Wis.)  54  N.  W.  337. 

1*6.  In  an  action  to  recover  for  injuries  sus- 
tained by  falling  through  a  hatchway  which 
defendant  city  permitted  to  be  built  near  tbe 
center  of  a  sidewalk  ou  a  public  street,  and 
directly  In  line  with  most  of  the  travel  over 
such  walk,  the  fact  that  the  person  before 
whose  store  tbe  hatchway  was  located  had 
opened  It,  and  was  not  properly  ^uardinR  the 
opening  at  the  time  plaintiff  was  injured,  la  no 
defense.— McCIare  v.  City  of  Sparta,  (Wis.)  54 
N.  W.  337. 

27.  An  instruction  that  a  person  traveling 
along  a  sidewnlk  of  a  cily  hnn  a  rijcht  to  a  Hide- 
walk  that  in  safe  to  travel  over,  and  that  the 
city  must  keep  sidewalks  in  that  condition, 
when  qunliticd  by  instructions  to  the  etfect  that 
the  city  is  only  required  to  make  Its  sidewalks 
reasonably  safe,  ia  not  t'bjectionable,  as  mia- 
li-adiiij:.— AlcClure  v.  City  of  ypartii.  (Wis.)  o4 
N.  W.  337. 

28.  In  an  action  against  a  city  for  injuries 
resulting  from  a  fall  on  a  defective  aidewalk, 
caused  by  the  settling  of  the  walk,  leaving  the 


■tump  of  a  tree  projecting,  plaintiff,  to  irove 

notice,  offered  four  resolutionB  of  the  city  coun- 
dl,  dated  more  than  a  year  before  the  acci- 
dent, to  the  effect  that  obstructions  in  the  form 
of  trees  should  be  removed,  and  the  walk 
placed  in  its  proiier  line,  and  that  a  tree  in  tbe 
center  of  the  walk  should  be  cat  down.  HHdt 
that  there  was  no  evidence  of  actual  notice  to 
the  city  of  the  defect,  as  the  resolutions  were 
passed  while  the  tree  was  standing. — Ijappread 
T.  City  of  Detroit,  (Mich.)  64  N.  W.  8T0. 

'■iV.  When  it  is  alleged  that  the  worn-out, 
rotten,  and  generally  bad  conditioD  of  a  side- 
walk was  the  cause  of  injuries  received  by 
plaintiff  when  walking  thereon.  It  is  competent 
to  show  that  such  was  the  condition  of  the 
walk  four  weeks  subsequent  to  the  day  on 
which  tbe  Injuries  were  received.— Johnson  r. 
City  of  St.  Paul.  (Minn.)  64  N.  W.  736. 

 Failure  to  remove  ice. 

at.  Failure  of  a  dty  to  remove  ice  from  a 
depression  at  the  crossing  of  two  sidewalks, 
caused  by  a  slight  difference  in  the  grades  of 
the  sidewalks,  or  to  cover  or  place  a  guard 
around  such  ice  to  protect  travelers,  is  not 
actionable  negligence. — Chamberlain  T.  City  «if 
Oshkosh,  (M'ts.)  54  M.  W.  UlCi. 

 Notioe  of  iAjury. 

SI.  Sp.  Laws  1885,  c.  7,  8  19.  renulriag  no- 
tice of  injuries  received  from  defective  streets 
to  be  served  on  the  mayor  or  dty  clerk  with- 
in 30  days  after  the  injury,  is  complied  with 
by  service  of  notice  on  the  dty  clerk  and  !ta 
presentation  to  the  council  within  proper  time, 
althoui^  the  DOttce  is  addressed  to  the  mayor 
and  dt7  coaudl.— Johnson  t.  Oitjr  of  St.  Paul, 
(Minn.)  54  N.  W.  735. 

Public  improvements. 

8:!.  Under  Comp.  St.  c.  14,  art  2,  |  52.  subd. 
58,  which  conf'iTs  upon  the  mayoi.'  and  cc-uncil 
authority  to  Improve  streets  m  any  district 
whenever  the  ownei-s  of  lots  or  land  represent- 
ing a  majority  of  the  feet  fronting  thereon  shall 
petition  therefor,  a  petition,  in  order  to  confer 
jurisdiction  upon  the  dty  <-ouncil,  must  be 
Rign.'d  unconditionally.  —  Von  Steen  v.  City  of 
Beatrice,  (Nf  b.)  54  N.  W.  077. 

ttU.  The  dty  charter  of  Detroit  provides  that 
before  proceeding  with  any  proposed  public  im- 
provement the  common  council  shall  refer  the 
matter  to  the  board  of  public  works,  which 
board  shall  r^rt  thereon  to  the  council,  "giv- 
ing detailed  estimates  of  the  costs  of  such 
work  or  improvements;"  and  the  dty  ordi- 
nances provide  that  the  owner  of  land  to  be  as- 
sessed is  entitled  to  notice  of  the  intended  im- 
provement, and  an  opportunity  to  show  cause 
why  the  assessment  snonld  not  be  levied.  BeU, 
that  where  the  council  makcH  a  contract  for  a 
sewer  without  any  estimate  of  the  cost  before 
it,  and  no  notice  of  the  improvement  was 
served  as  the  ordinance  directs,  and  it  does  not 
appear  that  the  notice  was  published  as  direct- 
ed by  tbe  ordinance,  the  proceedinga  were  void, 
and  the  collection  of  a  tax  levied  to  pay  for  the 
sewer  was  properly  enjdned. — Mills  v.  City  of 
Detroit,  (Mich.)  54  N.  W.  807- 

 Damages. 

84.  The  charter  of  the  city  of  St.  ir'aul  (Sp. 
I*aw9  1887,  p.  'SfVj.  c.  7.>  does  not  perjnit  any 
cbanRe  of  an  established  street  grade  to  be  con- 
summated until  an  assessment  of  the  damages 
which  may  result  therefrom  Is  made  and  con- 
firmed: and  It  authorixes  the  common  council 
to  annul  any  order  for  a  chauRe  of  grade  at  any 
time  prior  to  such  confirmation.  Held,  where 
the  coundl,  prior  to  a  foreclosure  sale,  pasHed  a 
resolution  to  change  the  irrade  of  a  street  on 
which  the  mortgaged  premises  abutted,  but  the 
assessment  for  damages  was  not  confirmed  un- 
til after  such  sale,  that  the  purchaser,  after  the 
expiration  of  the  time  for  redemption,  or  IiIk  na- 
signee,  was  entitled  to  recover  tne  dnmnjres, 
since  they  were  a  substitute  for  so  much  of  the 
property  as  was  taken  or  approwiated  for  pub- 
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lie  nite.— >Iontz  v.  City  of  St.  PaaU  (Minn.)  S4 
N.  W.  3T0. 

35.  Ill  the  chartpr  of  the  city  of  St  Paul, 
(Sp.  Laws  1S87,  p.  335.  tit.  1,  f  7-  et  seq.,)  re- 
Intinf;  to  the  assessment  of  damages  for  chan- 
ging the  Brade  of  a  street,  the  words  "owner" 
and  "ownem"  are  used  to  derignate  the  parties 
Interested,  and  in  whose  favor  the  assessment 
is  to  be  mnde,  and  must  be  construed  in  a 
comprehensive  seuee,  as  including  all  persons 
having  interests  in  the  land,  or  who  are  en- 
titled to  the  compensation  to  t>e  awarded  for 
the  injury  to  the  property. — Moiitz  v.  City  (rf 
St.  Paul.  (Minn.)  M  N.  W.  370. 

36.  The  charter  of  the  city  of  St.  Paul  (Sp. 
Laws  1887,  c  7,  tit.  3.  S  4)  provides  that  the 
provisions  of  title  1  of  tlie  same  chapter  (pre- 
scribine  the  proceedincs  for  the  condemnntion 
of  land  for  public  use)  are  made  applicable  to 
tiroceedlnRs  for  a  chanse  of  street  xrades.  Sec- 
tion 18  of  the  latter  title  provides  that  the 
city  shall  not  "enter  u{M>n,  take  posseaftion  of. 
and  appropriate  the  property  condemned"  until 
the  money  is  collected,  and  ready,  in  the  hands 
of  the  treasurer,  to  be  paid  over  to  the  parties 
entitled  to  damanee  for  the  property  condemned, 
nor  until  the  treasurer  shall  have  published 
a  notice  thereof  as  specified.  Hdd,  that  the 
fact  that  the  city  had  actually  entered  on  the 
work  of  changing  the  grade  of  a  street  was 
^ectual  as  a  waiver  of  its  right  to  postpone 
the  payment  of  the  damages  amirded  until 
snch  collections  shall  be  made,  and  the  rity 
had  thus  assume^  an  immediate  reapcmsibltity. 
— Moritz  V.  City  of  St.  Paul,  (Minn.)  54  N.  W. 
370. 

S7.  In  an  action  against  a  dty  for  injury  to 
plaintiff'B  nnverty,  caused  by  the  building  of  a 
viaduct  30  feet  above  the  surface  of  the  lot.  It 
la  proper  to  instruct  the  jury  that  a  general  in- 
crease of  travel  on  the  street  caused  by  the 
erection  of  the  viadact  is  not  a  special  benefit  to 
plaintiff's  property,  and  cannot  be  deducted 
from  the  amount  of  damages  sustained.— City  of 
Omaha  V.  Hansen,  (Neb.)  M  N.  W.  83. 

US.  Id  an  action  against  a  dtr  for  injury  to 
plaintiff's  proper^,  cauaed  by  Hm  building  of  a 
viaduct,  it  Is  proper  to  admit  evidence  of  the 
Impairment  of  rental  value  as  an  element  of 
damage. — City  of  Omaha  T.  Hansen,  (Neb.)  54 
N.  W.  83. 

Special  asaessmenta. 

39.  Pub.  Acts  1889,  No.  195,  known  aa  the 
"Genera)  Tax  Law,"  provides  isection  9G)  that 
the  act  shall  be  applicable  to  all  cities,  where 
not  inconsistent  witn  their  respective  charters. 
Saginaw  City  Charter,  tit.  6,  {  2G,  provides 
that  special  taxes  shall  bci^ome  a  lieu  on  the 
premises,  as  other  city  taxes;  payment  thereof 
shall  be  enforced  in  the  same  manner  as  an- 
nual taxea.  and  for  nonpayment  thereof  tiie 
nremiscs  shall  be  sold  in  the  same  manner  as 
for  the  nonpayment  of  other  city  taxes.  Heid, 
that  lioth  the  charter  and  the  general  tax  law 
contemplate  and  provide  fur  the  collection  of 
taxes,  special  as  well  as  general,  by  suit  in  the 
circuit  court,  at  the  instance  of  the  state. — 
Auditor  General  v.  Maier,  (Mich.)  54  N.  W. 

40.  Saginaw  City  Charter,  tit.  5.  3  10,  re- 
quiring that  the  provisions  of  the  law  respect- 
ing the  return  and  sale  of  property  for  the  non- 
payment of  taxes  for  state,  county,  and  town- 
ship purposes  shall  apply  to  the  return  and  sale 
of  projjerty  for  the  uonpayment  of  city  taxes, 
authorizes  the  return  of  lands  delituiuent  for 
nonpayment  of  all  city  taxes. — Auditor  Upneral 
T,  Maier.  (Mich.)  54  N.  W.  640. 

41.  The  presumption  is  in  favor  of  the  va- 
lidity of  a  special  tax,  and  the  nurdcn  Is  oa  the 
owner  to  show  the  contrary. — Auditor  Geuerul 
V.  Maier,  (Mich.)  54  N.  \V.  040. 

4-i.  Saginaw  City  Charter,  tit.  6,  $  7,  au- 
thorizes the  common  couucil,  after  tne  comple- 
tion of  the  improvement,  to  issue  a  resolution 
reciting  the  inipruvement.  the  cost,  the  appor- 
tionment thereof  among  the  parties  Interested, 
and  the  amount  to  be  aasessed  on  the  lamlH 


benefited.— Auditor  General  v.  Maier,  (Mich.) 
54  N.  W.  640. 

43.  Where  it  appears  from  the  record  that 
the  lands  alone  were  assessed  for  the  beaefitu 
recseived,  and  that  no  personal  asoessmeni  h 
were  made,  the  fact  that  some  of  tho«e  whose 
uamea  appear  on  the  roll  as  owners  were  not  in 
fact  ownerti  is  immaterial  I. —Auditor  Genual  t. 
Maier,  (Mich.)  54  N.  W.  U40. 

44.  Where,  in  an  action  to  collect  a  special 
city  assessment,  it  appeared  that  defendant's 
lands  consisted  of  two  contiguous  lots,  which 
should  have  l>een  assessed  separately,  but  were 
not,  and  no  objet;tIon  thereto  wis  made  in 
his  answer,  defendant  is  precluded  from  raising 

I  the  p'jint  on  appenl.— Auditor  CiMueral  t.  Maier, 
(Mich.)  64  N.  W.  G40. 

 Inability  of  property  of  otty. 

45.  Comp.  St.  c  77,  S  U,  provides  that  the 
projjerty,  both  re.i!  and  persons!,  of  the  state, 
conoties,  and  municipal  corporations,  shall  be 
exempt  from  taxation.  Comp.  Laws,  c  14.  art. 
2,  %  G2,  subd.  58,  privides  that,  "if  in  any  city 
governed  by  this  act  there  shall  be  any  real  es- 
tate not  subject  »o  assessment  or  special  taxea 
for  paving  purposes,"  the  mayor  and  council, 
etc.  Held,  that  the  property  of  the  state,  coun- 
ties, or  school  districts  is  not  liable  for  special 
assessments  for  paving  or  otherwise  Improving 
the  streets  of  cities  governed  by  that  act. — ^'on 
Steen  v.  City  of  Beatrice,  (Neb.)  54  N.  W.  077. 

Markets. 

46.  A  city,  after  paying  the  bonds  issued  to 
build  a  ma^et,  and  establishing  other  markets, 
has  the  right,  on  determining  that  there  Is  no 
further  need  of  the  said  first  market,  to  discon- 
tinue the  same.  — Petx  t.  City  of  IHftroit. 
(Mich.)  54  N.  W.  644. 

47.  The  exercise  of  such  right  cannot  be 
abridged  by  the  interests  of  teunnts.  wherber 
holding  from  year  to  year  or  month  to  mouth. — 
Petv  V.  City  of  Detroit,  (Mich.)  64  N.  W.  (M4. 
Parks. 

48.  The  city  of  Detroit  was  authorized  by 
the  legislature  to  purchase  an  Island  Id  the  De- 
troit river  for  a  park,  erect  a  bridge  to  the 
island,  and  nurchase  "sufficient  real  estate  on 
the  mainland  for  suitable  approaches  to  the 
bridge."  The  city  purchased  a  strip  150  feet 
wide  for  an  aiq>roacb  to  the  bridge.  The  drive- 
way over  the  approach  Is  44  feet  wide,  but  ln> 
creases  in  width  as  it  approaches  the  avenne 
to  about  100  feet,  thus  leaving  strips  on  earfa 
side  of  the  driveway  from  50  to  ^  feet  wide. 
Held,  that  the  land  is  to  be  regarded  as  a  part 
of  the  park,  and,  having  made  a  proper  drive- 
way through  the  centar  of  the  approach,  the 
city  could  Inclose  the  strips  on  eadi  ride  for 
ornamentation  or  any  purpose  in  connectiint 
with  the  park,  and  abutting  owners  have  no 
right  of  passage  over  said  strips  to  th«r  land. 
— Abrey  v.  Livingstone,  (Mich.)  64  N.  W.  714. 

Bonds — Amount  issuable. 

49.  Improvement  bonds  of  a  nty  declared 
that  it  "acknowledges  itself  Indebted  to  and 
promises  to  pay  the  bearer  hereof  the  sum  of 

  dollars,  lawful  money   of  the  United 

States,"  and  that  they  were  payable  out  of 

;  the  proceeds  of  the  improvement  assesnnients 
chargeable  on  the  property  benefited,  and  that 
they  were  issued  on  toe  faith  and  security  of 
such  assessments.  Hdd,  that  the  city  was 
bound  absolutely  for  the  payment  of  the  bonds, 
though  it  might  be  reimbursed  from  the  pay- 
ment of  the  improvement  assessments,  and  that 

.  they  constitute<l  municipal  indebtedness,  nithin 
the  meaning  of  Const,  art.  11,  {  3,  prohibiting  a 
municipality  from  incurring  an  Indebtedness  ex- 
ceeding 6  per  cent,  of  the  value  of  the  taxable 

I  property  thneln. — Fowler  r.  City  of  Snperiw. 

I  (Wis.)  54  N.  W.  800. 

no.  Under  the  city  charter  of  Muakegoii. 
(title  9,  §§  5,  1^,)  which  prohibit  the  city  council 

;  to  raise  money  by  tax  or  loan  in  any  one  year  in 
an  amount  exceeding  3  per  cent,  of  the  asserwd 

'  value  of  all  the  taxable  real  and  pwsonal  vrop- 
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erty  in  tbe  city,  unless  (section  19)  authorised 
by  A  majority  vote  of  all  the  electors  Totiog  on 
the  question,  tbe  dtr  council  has  power  to  issue 
boud«  without  a  vote  of  the  electora  anthorislng 
it  wIkd  tbe  totttl  nuioiint  of  the  bonds  and  tbe 
general  tax  levy  for  th^  year  is  less  than  3  per 
cent,  of  the  assessed  vaiuntion. — Common  Conn- 
cil  of  Muskegon  t.  Gow,  (Mich^  W  N.  W.  170. 

51.  Local  Acts  1889,  No.  466.  (tSagiuaw  t^uj 
Charter,  S  25.)  authorised  the  city  to  isHue 
bonds  for  $126,000  to  construct  bridRCa  at  cer- 
tain places,  and  to  pr&nnre  the  right  of  way 
therefor,  and  sucb  bonds  were  to  be  pnyitble 
at  the  times,  and  with  the  rate  of  interest, 
fixed  by  the  common  council  of  said  city.  Lo- 
cal Acts  1891,  p.  889.  authorized  tbe  issue 
of  bonds  for  S76,0(M>  by  the  ^y  for  the  aame 
purpose,  but  changed  tb«  location  of  one  of  tbe 
bridges,  and  limited  tbe  time  and  interest  on 
the  bonds.  Hdd,  that  since  the  act  of  1801, 
as  oriKinally  drawn,  provided  for  bonds  for 
9200,O(M>.  and  the  legislature  reduced  the 
amount  to  fT5.000,  for  the  reason  tbe  city 
ml^t  raise  |i326.000,  as  it  already  had  the 
right  to  raise  (126.000  by  the  act  of  1880,  there 
was  not  an  implied  repeal  of  the  latter  act,  but 
for  1200,000  the  act  of  1891  was  aaxiUary  to 
It,  aAd  authorized  bonds.— Tiltotson  t.  GitT  of 
Sa^naw.  (Mich.)  M  N.  W.  1«2. 

S3.  Tbe  two  aott  ar«  not  repugnuit  because 
the  1a«t  act  changed  the  location  of  one  of  the 
bridges,  limited  the  time  of  payment  of  the 
bonds,  and  restricted  the  rate  of  interest,  while 
tbe  provisions  of  the  charter  differed  In  theHe 
lespects.— UllotsOn  V.  Citj  of  Saginaw,  (Mich.) 
64  N.  W.  162. 

T>n  A  court  of  eqnitr  may  be  Invoked  to 
restrain  a  city  from  issuing  bonds  which  prima 
facie  import  a  ci^  debt  In  excess  of  the  consti- 
tutional limit.— Fowler  t.  Cit7  of  Sttperior, 

(Wis.)  54  M.  w.  aock 

Municipal  Courts. 
Bee  "Courts,'*  4. 

Murder. 

See^aomtotde." 

Mutual  Benefit  Insnranoe. 

See  "Insurance,  "87-41. 

NAVIOABIiB  WATBBS. 

Obfitruction. 

1.  The  owner  of  land  near,  bat  not  adjoin- 
ing, a  navigable  ntream  cannot  maintain  an  ac- 
tion for  damages  for  the  obstmction  of  the 
stream  by  a  viaduct,  unless  he  has  sustained 
*it>UK>  siii'cial  ■liuiinge  tbert-tiy,  distinct  from 
that  of  t^ip  public  nt  large.— 1 'otter  v.  Indiana 
&  I*  M.  Ity.  Co.,  (Mifh.l  M  N.  W.  OW. 

2.  Where  the  owner  of  land  near,  but  not 
adjoining,  a  navigable  stream,  alleges  that  hlfl 
Innds  are  suitable  for  docks,  warehouseg,  etc., 
but  it  appears  that  It  is  problematical  whether 
there  will  ever  be  a  demand  for  them  for  such 
purposes,  his  damages  for  an  obstruction  of  the 
tttreiim  are  purely  Kpecnlntlve. — Potter  v.  Id- 
dlana  &  L.  M.  By.  Co..  (Mich.)  54  N.  W.  066. 

:i.  A  cnnnl  conntructpd  ana  maintained  at 
private  exi)en«e  is  like  a  private  highway,  over 
which  the  public  Is  permitted  to  travel,  but  lu 
which  it  obtains  no  vested  rights.— Potter  v. 
Indiana  &  L.  M.  By.  Co..  (Blicli.)  64  N.  W. 
956. 

Necessaries. 

Liability  of  wife,  see  "Husband  and  W*fe. »  L 

Bee,  also.  "Carriers.*' 

Injuries  to  employes,  see  *  Blaster  and  Serrant, " 

10-24. 


t  Injuries  to  passengers,  see"  Carriers, 
— -  to  persons  on  track,  see  "Horse  and  Street 

'    Railroads, "  e. 

i  Of  railroad  oompaniesisee  "Railroad  Companies," 

I  0-8S. 

Of  recorder,  see  "Re^sterof  Qeeds." 

What  constitutes. 

1-  Horses  hired  by  plaintiff  to  defendant 

ice  company  became  frightened  and  unman- 
,  ageeble  while  on  the  ice,  and  ran  on,to  thin 
j  ice,  and  were  drowned.  HM,  that  defendant's 
I  failure  to  place  a  fence  of  a  siiigle  board,  nailed 

on  2  by  4  inch  posts  3^  feet  mm  the  surface 
I  en  which  the  posts  stand,  in  accordance  witb 
I  Sanb.  &  B.  Ann.  St.  {  4395,  was  not  such 
I  negligence  as  would  warrant  a  recovery  for  the 
I  horses,  since  sucb  a  fence  would  have  l>ei>n 

totally  inadequate  to  prevent  the  accident.— 

Stacy  V.  Knickerbocker  Ice  Co.,  (Wis.)  54  N. 

W.  1001. 

V.  Nor  is  negligence  predicable  on  defend- 
ant's failure  to  notify  its  driver  as  to  the 
location  of  the  thin  ice,  in  that,  if  he  had  been 
fully  advised  as  to  its  looatkm,  be  cnuld  not 
have  prevented  the  liorses  gi^ug  upon  It. — 
Btacv  T.  Knickerbocker  Ice  Oa-TTWia.)  54  N. 
\V.  1001. 

8.  The  fact  that  there  were  no  ropes  or 
appliances  on  hand  whereby  the  horses  might 
have  been  drawn  out  did  not  constitute  uegii 
gence  on  d^endanf  a  part.— Stacy  v.  Knicker- 
bocker Ice  Co.,  jtWia.)^  N.  W.  1001. 

4.  In  an  action  against  a  railroad  company 
for  personal  injuries,  it  is  proper  to  instruct  the 
jury  that  "negUgence  conmsts  in  the  doing  ot 
something,  or  the  omitting  to  do  something, 
which  a  person  of  ordinary  prudence  and  care 
would  not  bave  done,  or  would  not  have  omit- 
ted to  do,  under  like  or  dmiliur  drcomatances." 
-— Galloway  v.  Chicago,  R  L  &  P.  By.  Co., 
(Iowa,)  64  X.  W.  447. 

5.  A  person  who  contracts  to  grade  a  street, 
agreeing  to  place  barriers  around  all  excava- 
tions, and  to  indemnify  the  city  for  any  dam- 
ages from  negligence  on  bis  part  in  doing  the 
work,  is  not  liable  lor  injury  to  a  back  caused 
by  a  defective  filling  of  an  excavation  in  a 
street,  where '  he  placed  barriers  around  such 
excavation,  and  the  barrier  was  removed  and 
the  filling  done  by  the  contractor's  men.  under 
the  direction  and  command  of  tiie  board  of  pub- 
lic kiiprovementa  of  the  city.  —  Kulwtckf  v. 
Munro,  (Mich.)  64  N.  W.  703. 

0.  In  an  action  against  a  railroad  company 
for  placinK  n  dead  steer  on  the  highway,  where- 
by plaintiff's  horse  was  frightened,  it  appeared 
that  the  steer,  which  had  been  Injured  by  a 
train,  was  removed  from  the  track  by  defend- 
ant's emplt^es.  and  Icilled.  There  was  evidence 
to  show  that  the  section  boss  left  the  carcass  at 
a  point  about  20  feet  from  tbe  track,  that  he 
told  the  owner's  son  to  do  what  he  pleased  with 
It,  and  that  it  was  detmsited  on  the  highway  by 
others  than  the  employes  of  defendant.  Mew, 
that  it  was  the  duty  of  defendant's  employes  to 
remove  or  bury  it,  in  order  to  prevent  Ibt  becnm- 
iug  a  nuisance  to  tbe  public,  and  tbe  fact  that 
they  permitted  others  to  do  so  would  not  aliHOIve 
defendant  from  liability  for  injuries  rcHultiog 
from  negligence  in  such  removal.— Baxter  v. 
Chicago,  K.  I.  A  P.  By.  Co.,  (Iowa,)  54  N.  W. 
350. 

Bemote  and  proximate  cause. 

7.  PlaintifTs  horse,  being  frightened  by  de- 
fendant's train  at  a  cros»iu(r.  jnnipod  the  eattle 
guard,  and  ran  along  defendant's  right  of  way 
for  about  a  mile,  until  It  berame  entnnulpil  in 
a  toidge,  and  was  Injured.  It  was  not  claimed 
that  tbe  horse  was  touched  by  the  train,  but 
negligence  was  found  by  the  jury  in  that  the 
engineer  did  not  stop  tbe  train  before  It 
reached  the  crossing,  whereby  the  borne  was 
frightened.  Held,  that  the  fright  conld  not  be 
rfpinli^d  an  the  proximate  cause  of  tlie  in- 
jinv— Lynch  v.  fiortheru  Pac  B.  Co.,  (Wis.) 
54  N.  W.  610.  I 
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Pleading. 

8.  lu  an  action  for  the  destruction  of  plaiii- 
tilFs  property  by  fire  negligently  set  by  defend- 
ants in  a  city,  to  en^i^le  plaintiff  to  show  that 
defendants  set  the  fire  in  violation  of  an  ordi- 
iiiiiuc  sn.h  fact,  should  be  specially  pleaded, 
tnoiiRh  such  Tlolation  Is  not  claimed  aa  negli- 
^ence^r  se.— Uichter  t.  Harper,  (Mich.)  M  N. 

">•-  In  an  action  to  recover  damages  for 
burning  plaintiffs  store  by  setting  fire  to  rub- 
bish on  defendants'  prenuses,  the  use  of  the 
words  "willfully,  wantonly,  urgently,  and  un- 
lawfully." in  the  declaration,  in  connection 
with  other  words  imputing  negligence  on  the 
part  of  defendants,  does  not  make  it  necessary 
for  plaintiff  to  show  that  in  setting  the  fire  de- 
fendants acted  maliciously.  Moutgomery  t. 
Booming  Co.,  60  N.  W.  729,  8S  Mich.  633,  over- 
mled.— KIditer  t.  Harper,  (Mich.)  64  N.  W. 
768ii 

Contributory  neglfsence. 

10.  In  an  action  to  recover  damages  for 
bnmiDg  plaintilTM  store  by  setting  fire  to  rub- 
bish OD  defendants'  premises  in  close  prox- 
imity thereto,  there  was  evidence  that  plaintiff 
knew  there  was  fire  in  the  rubbish  two  days 
before  the  injury,  and  also  the  day  before; 
that  two  of  platntifTs  employes,  who  slept  in 
the  Rtore.  observed  the  fire  spreading  on  the 
morning  of  the  injury,  nut  no  notice  of  that 
fact  waa  given  defendants  by  plaintiff  or  his 
employes.  Held,  that  it  was  error  to  instrnct 
the  jury  that  there  was  no  question  of  con- 
tributory n^Ugence  in  the  case.— Richter  t. 
Harper,  (Midi.)  64  N.  W.  788. 

Evidence— AdmlaeibUity. 

11.  Evidence  of  the  state  of  the  weather 
during  the  time  a  fire  set  by  defendant  existed 

Srior  to  the  injury  was  competent  to  diow  thp 
egree  of  care  that  should  have  been  exercised 
by  defendant.— Needham  v.  King,  (Mich.)  54 
N.  W.  891. 

12.  Where,  In  an  action  for  personal  inja- 
ries,  plnintiffs  phyaician  has  testified  fully  in 
regard  to  her  condition,  and  a  disease  from 
which  she  was  suffering,  and  which  it  was 
claimed  resulted  from  the  injuries,  it  is  proper 
to  ask,  OS  bearing  on  the  perm4nen-?y  of  the 
disease,  wliat  proportion  of  persons  in  plaintiff's 
condition  recovered. — Cole  v.  t-ake  Shore  &  M. 
S.  Ry.  Co.,  (Mich.)  54  N.  W.  63a 

18.  In  an  action  for  persQpal  injories,  the 
fact  that  plaintiff  was  absent  at  a  former  trial 
la  a  circumstance  to  be  considered  against  her 
by  the  jury,  since,  if  phyaieally  and  mentally 
able,  it  was  her  duty  to  be  present  and  testify. 
—Cole  V.  Lake  Shore  &  M.  S.  By,  Co..  (Mich.) 
B4  N.  W.  633.  J        '  \  f 

—  Question  for  jury. 

14.  Defendant  set  fire  to  certain  fallow  land 
on  June  30th,  and  until  October  19th,  towards 
the  end  of  which  time  a  dronebt  jrrevailed, 
the  fire  continued  *o  bum,  and  was  from  'Iim  ■ 
to  time  rekindled  by  defendant.  He  maintained 
such  fire  to  the  border  of  plaintiff's  land,  which 
was  covered  with  oombiistible  matter,  and  dur- 
ing the  prevalence  of  a  hieh  wind  the  fire  was 
communicated  to  plaintiffs  laml,  causing  the 
iitji'Hcs  complained  of.  ffrtW,  that  defendant's 
negligence  was  a  question  for  the  jury. — Need- 
ham  v.  King,  (Mich.)  54  N.  W.  891. 

15.  Where  different  minds  may  draw  dif- 
ferrait  inferences  from  the  same  state  of  facts, 
an  to  whether  anch  facts  establish  nesligenec, 
it  is  a  proper  question  for  the  jury,  and  not  for 
the  court;  but  where  it  is  impossihle  to  in/er 
negligence  from  the  eatablished  facts  withont 
teasonmg  irrationally,  it  is  not  a  question  for 
the  jury,  and  the  court  should  direct  a  ra^ct 
for  defendant.  Maxwell.  C.  J.,  disseiilin!;.— 

^-  I'andamo',  (Neb.) 

64  N,  W,  976. 

1  standing  on  a  track  on  defendant's 

land  being  iu  the  way  of  some  work  he  was 


doing,  he  removed  a  block  from  nnder  one  of 
the  wheels,  thus  releasim;  it,  and  it  desoeuile-l 
a  grade,  striking  n  car  which  pliiintiff  and  his 
coemplo^-es  were  tryinj;  to  move,  thereby  injur- 
mg  plamtiff.  When  he  released  the  car  be 
could  not  see  plaintiff  and  his  coemployes,  und 
there  was  no  reason  why  he  should  think  they 
were  tha%.  To  show  malice  towards  plaintilTa 
[  employer  and  hia  employes,  plaintiff  offered 
I  evidence  of  a  lawsuit  by  defendant  against 
plainliffs  employer  to  recover  rent,  but  there 
waa  no  evitlence  that  defendant  had  ever 
shown  any  ill  feeling  towards  such  persons. 
Had,  that  a  verdict  for  plaintiff  on  the  Kroand 
that  defendant  had  maliciously  and  wantonly 
done  (be  act  causing  the  injury  was  utterlv 
unsupported  by  the  evidence,  and  that  the  court 
should  have  directed  a  verdict  for  defendanL 
— McCalium  t.  Davidson,  (Mich.)  54  N.  W. 
952. 

17.  In  an  action  for  injuries  caused  br  a  col- 
haion  with  defendant's  truck,  the  driver  of  the 
truck  testified  that  before  the  collision  be  had 
been  thrown  from  the  truck,  and  iu  falling  let 
go  the  lines,  and  that  the  horses  ran  into  ^in- 
tiff  before  he  could  overtake  them.  Plaintiff 
testified  that  at  the  time  of  the  colluion  he  saw 
a  man  on  the  truck.  A  policeman  saw  the 
driver  on  the  truck  after  the  collision,  and  be- 
tora  he  came  back  to  the  scene  of  the  collision, 
and  testified  that  the  driver  told  him  his  seat 
tilted,  and  the  horses  got  the  better  of  him,  but 
did  not  say  he  had  fallen  off.  Hdd,  that  there 
was  evidence  for  the  jury  as  to  whether  the 
driver  was  on  the  track  at  the  time  of  the  col- 
N  vp'^M  (Mich.)  54 

}■■*■  In  an  action  for  personal  injuries 
against  a  city  and  a  gas  company,  it  aimeared 
that  when  the  gas  company  Iwd  a  pipe,  in 
the  fall,  it  filled  the  trench  by  replacing  the 
earth;  that  there  was  no  depression  at  such 
place  until  the  next  spring,  when  the  com- 
pany leveled  it  up  with  gravel;  and  that  in 
the  following  fail  the  city  graded  and  im- 

rved  the  street  over  the  trench,  and  left  it 
an  apparently  good  condition,  after  which 
the  accident  to  plaintiff  occurred.  HHd  that, 
under  an  ordinance  of  such  city  requiring  such 
company,  after  digging  such  a  trench,  to  rv- 
atore  the  street,  as  aoon  aa  possible,  to  its 
former  condition  "as  near  as  may  be,"  the 
court  proi>erly  directed  a  verdict  in  favor  of 
such  gas  company.— Grundy  t.  City  of  Janea- 
ville.  (Wis.)  ^  N.  W.  1086.  ™  •'"'^ 

NEGOTIABLE  INSTHUMENTS. 

Alteration  of,  see  "Alteration  of  Instruments  "  SL 
Provision  for  attorneys'  fees,  validity,  see  "Con- 
flict of  Laws,  "1. 
Transfer  of  note,  right  to  share  ia  aacaritr.  aa* 
"Mortgages,  "8. 

Consideration. 

I-  In  an  action  against  a  decedent's  estate 
on  a  note,  the  court  charged  that  claimant  waa 
not  enbtled  to  recover  unless  the  note  waa 
based  on  a  valuable  consideration;  that  the 
note  imports  such  conatderation,  yet,  unless 
there  is  a  preponderance  of  proof  that  value 
was  In  fact  received  therefor,  no  recovery  can 
be  had;  that  the  aufliciency  of  consideration 
could  not  be  inquired  into;  and  that.  If  dece* 
dent  chose  to  allow  a  certain  price  for  work, 
neither  his  heirs  nor  the  court  could  set  it 
aside.  Held,  that  the  charge  was  proper,  there 
beinjt  no  proof  of  fraud  nor  of  a  total  lack  of 
consideration,  nor  of  facts  Bhowine  it  a 
mere  gift.— Nye  t.  King's  EsUte,  (Mich.)  54  N. 
W.  178. 

8.  The  release  of  a  claim,  in  good  faith,  of 
a  fnttire  contingent  interest  in  certain  land  un- 
der the  will  of  a  deceased  ancestor,  is  sufficient 
consideration  for  a  note  given  therefor,  whether 
he  in  fact  had  any  interest  in  the  land  or  nou 
—Brooks  V.  Wage,  (Wis.)  54^.  W.  OH. 
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Signing  as  ofBoer  of  company  —  Fer- 

Bonal  liability. 

3.  AVhere  a  note  reads,  "We  promiBc  to 
pay,"  etc.,  and  is  signed,  "D.  M.  Co.,  J.  K., 
President,"  the  note  binds  the  president  per- 
-Bonttlly;  parol  erideuce  being  Inadmissible  to 
show  that  the  compauy  was  the  only  promisfior, 
and  that  the  payee  knew  this  fact  when  taking 
it.  Kinne  and  Granger,  JJ.,  dissenting.  Heff- 
ner  Brownell,  3»  ti.  W.  040,  75  Iowa,  341, 
and  McCandleaa  v.  Oanniog  Co.,  42  N.  W. 
635,  78  Iowa,  161,  followed.— Matthews  t. 
Dubuqae  Mattress  Co.,  a«w».)  M  N.  W.  226. 

liiability  of  indoraera. 

4.  Where  the  maker  of  a  note  ^rea  as  col- 
lateral security  certain  personal  property,  the 
fact  that  the  bolder  of  the  note  does  not  seek 
to  realize  on  sach  security  will  not  defeat  such 
iioldtr's  right  to  purjne  the  indorser  of  the  note. 
—Hoover  v.  Mc6>rmick,  (Wis.)  54  N.  W.  506. 

i}.  In  an  action  on  a  note  it  aup«>ared  that 
4efendant  was  the  agent  of  plaintiffs  in  selling 
c«rtain  machines  under  a  written  contract:  that 
one  of  tlie  provhions  of  the  eon*^ra<-t  provided 
that  defecdant  wan  injorw  nil  notes  token 
Cnim  purchasers  of  these  madilQee  which  did 
not  hare  a  property  statement  by  the  maker; 
iU!'i  t'iflt  defenHdiit  flid  ho  indorse  n  note,  Hrhl 
sufficient  consideration  for  the  indoroement. 
—Hoover  v.  McCormick,  (Wis.)  54  N.  W.  605. 

•  Qneation  for  jnry. 

5.  Defendant  indorsed  two  notes  fi^Ten  Ity 
one  B.  to  plaintiff  with  the  understanding  that 
he  should  not  be  liable  on  the  indorsement  un- 
less the  notes  were  secured  by  chattel  mortgage 
executed  by  K.  and  his  wife.  While  the  chat- 
tel mortgage  still  lacked  the  siniature  of  R.'b 
wife,  defendant  procured  from  It.  a  new  note, 
in  place  of  the  two  notes,  payable  at  an  earlier 
■day,  and  a  new  chattel  mortgage  securing  the 
new  note,  which  was  duly  executed  and  filed. 
Plaintiff,  on  being  notified  of  what  had  been 
done,  promptly  refused  to  ratify  defendant's 
act.  Held,  that  the  question  whether  defend- 
ant, by  his  unautlioriBed  act,  prevented  plaintiff 
from  executing  its  agreement,  was  one  for  a 
Jury,  and  the  court  erred  in  directing  a  judg- 
ment in  favor  of  defendant.— United  Htat& 
Wind-Engine  ft  Pump  Co.  v.  Simonton,  (Wis.) 
54  N.  W.  1021. 

 Waiver  of  demand. 

7.  Where  a  note  contslns  a  st^tatira  that 

ItM  maker  and  indwser  waive  demand  and  no- 
tice, a  contention  by  defondnnt,  against  whom 
recovery  is  sought  as  the  alleged  gimrantor  of 
the  note,  that  he  signed  it  as  an  indorser,  and 
not  fcs  a  grtrantor,  will  not  i-eltnee  him  frim 
ILihility;  siu-h  waiver  Iwint;  nn  abwohitf  ajnee- 
ment  to  pay  at  maturity  if  the  maker  does  not. 
—Hoover  v.  McCormick,  (Wis.)  64  N.  W.  506. 

Bona  flde  purchasers. 

8.  In  an  action  to  cancel  a  note  and  mort- 
gage on  the  ground  of  mental  incapacity  of  the 
mortgagor,  it  appeared  that  the  maker's  son 
was  the  mortgagee,  and  he  transferred  the 
uiortgugt'  and  the  note,  whicli  was  for  $6,000, 
to  defendant  bank,  before  maturity.  When  they 
were  executed  the  son  and  the  hank  cashier 
went  with  them,  already  drawn,  to  the  mort- 
gagor's residence.  The  son  put  the  pen  in  his 
father's  hand,  when  he  signed  his  name.  His 
wife  also  signed  it,  and  at  the  request  of  the 
«ashier  another  son  signed  it  as  a  witness.  No 
paper  was  read,  but  the  cashier  testified  that  he 
stated  their  substance,  and  told  the  maker  i 
that  he  had  come  to  have  him  acknowledge  a 
mortgage,  and  asked  him  if  he  understood  the 
transaction,  and  he  said,  "Yes,"  or  indicated 
that  he  did.  and  both  be  and  his  wife  said  it 
was  their  free  will.  Hrld  that,  though  the  cash- 
ier denied  that  he  wan  aware  of  the  maker's 
condition,  he  hud  knowledge  of  sufficient  facts 
to  put  him  on  iniiuiry,  and  if  ho  did  not  know 
such  condition  it  was  bis  own  fault— Brothers 
T.  Bank  of  Kaukanna,  OVis.)  54  N.  W.  7S6. 


1>.  At  the  time  the  mortgage  was  executed 
the  mortgagee  was  in  linnncial  straits,  and 
largely  indebted  to  the  bank.  The  note  and 
mortgage  were  immediately  deposited  in  the 
bunk,  and  witbiu  two  weeks  it  advanced  $1.5UU 
to  the  son  thereon,  and  other  sums,  from  time 
to  time,  at  short  intervals,  aggregating  $3,S0U, 
within  60  days.  Hdd,  that  the  bank  was 
chargeable  wiUi  notice  of  all  the  facts  known 
to  the  cashier,  especially  as  it  appeared  that 
he  was  the  real  and  constant  controller  of  its 
affairs. — Brothers  v.  Bank  of  Kaukauna,  (Wis.) 
54  N.  W.  786. 

lu.  Where  a  liank  receives  from  one  of  its 
customers  an  unmatured  note  as  collateral  se- 
curity for  a  loan  from  the  bank,  the  facta  that 
the  bank  has  been  iu  the  habit  of  receiving 
notes  from  such  customer  us  collateral,  and 
th.it  collections  made  on  such  collaterals  were 
credited  to  the  customer,  who  was  sometimes 
permitted  to  check  against  such  credits  by  gir- 
mg  other  notes  to  replace  those  paid,  do  not 
show  that  the  bank  was  not  a  bona  fide  holder 
of  such  note.— Mahaska  County  UuUe  Bank  T. 
Crist,  gowa,)  54  X.  W.  450. 

11.  In  an  action  by  the  maker  of  a  B<Aemian 
oats  note  to  recover  its  possession,  on  tt^e 
ground  that  it  was  without  con^eration,  on 
the  Question  as  to  whether  defendant  was  an 
Innocent  purchaser  the  court  instructed  that, 
if  he  took  the  note  with  knowledge  of  the 
transaction  in  which  it  was  {pven,  it  was  void 
as  to  him  unless  plaintiff  Is  estopped  from  de- 
nrinff  his  liability;  and  if  defenuant  purchased 
the  note  at  plain  tiff's  solicitation,  on  the  lat- 
ter's  promise  to  pay  and  secure  the  same,  and 
the  purchase  was  not  for  the  purpose  of  carry- 
ing out  the  original  transactiou,  then  plaintiff  was 
BO  estopped.  Held,  that  a  verdict  for  defendant 
would  not  be  disturbed,  even  though  the 
wei^t  of  evidence  was  that  defendant  knew  the 
character  of  the  note  when  he  took  it,  and 
there  was  some  evidence  to  the  contrary,  de- 
fendant being  entitled  to  claim  an  estmpel  un- 
der the  circumstances  enumerated. — Shipley  v, 
Reasoner,  (Iowa.)  54  N.  W.  470. 

18.  In  action  by  an  Indorsee  of  a  note 
against  the  maker,  the  court  charged  that  the 
holder  of  a  note  indorsed  by  the  payee  is,  in  the 
absence  of  evidence,  presumed  to  be  a  holder  in 
good  faith,  and  entitled  to  recover  thereon ;  and 
also  that,  if  the  plaintiff  received  the  note  In 
good  faith,  before  maturity,  as  collateral  se- 
curity for  a  loan  to  the  payee,  and  if  the  loan 
was  sdll  unpaid,  the  plaintiff  was  entitled  to 
recover.  Beid.  that  the  instructions  were  not 
conflicting,  and  the  latter  did  not  cast  on  the 
plaintiff  the  burden  of  proving  that  he  received 
the  note  in  good  faith.— Mahaska  County  State 
Bank  v.  Crist,  (Iowa,)  54  N.  W.  450. 

Demand. 

It).  On  a  note  payable  **on  demand,"  de- 
mand must  be  considered  to  have  been  made 
at  the  date  of  an  indorsement,  made  the  day 
before  the  note  would  outlaw,  that  "the  within 
note  shall  not  be  outlawed."— Nye  v.  King's 
Estate,  (Mich.)  64  N.  W.  17S. 

Maturity  of  note — Effect  of  olauae  in 
mortage. 
14.  A  negotiable  promissory  note,  due  In 
the  future,  according  to  Its  terms,  cannot  be 
brought  to  immediate  matarity  through  a 
clause  in  a  mortgage  given  to  secure  the  same, 
authorizing  the  mortgagee  to  declare  the  debt 
or  note  due  upon  default  in  anyof  the  nro- 
vi^ns  found  m  the  mortgage.- White  t.  Mil- 
ler, (Minn.)  54  N.  W.  736. 

Payment. 

W  In  an  action  on  notes  of  a  firm.  Indorsed 
by  T.,  a  former  partner,  one  of  defendants,  the 
omy  witness  in  their  behalf,  testified  that  after 
the  execution  of  the  notes  the  firm  became  in 
solvent:  that,  after  consultation  with  plaintiffs 
and  other  creditors,  a  stock  compRoy  was 
formed,  and  stock  was  issued  to  creditors  for 
the  amounts  dne  them  respectively;  that  stook 
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wan  iuneA  to  plnlntiffi,  to  an  amount  tmm^ 
what  in  excess  of  indebtMneei  to  them  on  iioteb 
other  than  thnae  in  suit:  that  stock  was  issned 
to  T.  to  the  amount  of  the  latter  notes;  that  T, 
sub8e<iuentl7  became  insolvent,  and  assigned 
to  plnintiffa,  in  their  absence,  all  his  stock,  ex- 
cept two  shares,  retained,  on  wttnesB*  sugf^a- 
tioa,  to  enable  him  to  remain  as  a  director; 
thac  when  the  stock  was  traneferred  on  the 
company's  books  nothing  was  said  in  refrard  to 
the  notes  as  relatod  to  the  transfer;  and  that 
afterwards  the  witness  indorsed  on  the  notes 
the  amount  which  plaintiffs'  stock  exceeded  the 
other  Indebtedness.  No  demand  was  after- 
wards made  b7  plaintiffs  for  prindpal  or  int^ 
est  prior  to  commencing  salt.  Hetd,  that  the 
court  should  hare  directed  judgment  for  plain- 
tilFs  on  the  notes. — Webber  t.  Turner,  (Mich.) 
64  N.  W.  800. 

W.  Onthematuri^of  adraftwfaich  hadbeen 
accepted  hy  the  drawees,  it  waa  presented  at 
plaintiff  bBnk,atwluch  itwaa  made  payable, but 
payment  was  refused,  for  want  of  fonds.  The 
drawees'  bookkeeper  told  the  cashier  that  it 
was  paper  which  defendant,  the  drawer,  riiouM 

Biy,  and  tiiat  he  would  make  a  draft  bade  on 
m  to  Pi?  It  with.  The  eashler  agreed  to  take 
a  si^t  draft  it  defendant  would  agree  to  take 
oare  of  it,  whi<^  defendant  promised  to  do;  and 
plaintiff  charged  the  omoust  to  the  drawees, 
and  credited  them  with  the  proceede  of  the 
sight  draft.  Held,  that  the  (HfeiBal  dnft  was 
thereby  paid. — Cltr  Bask  Y.  Idndsar* 
(Ulcfa.)  UN.  W.«i, 

Oheoln. 

17.  When  Uie  deliTerjr  of  a  dieck  is  eonided 
with  an  intmt  to  transfer  a  present  interest 
In  the  money  represented  thereby,  and  no  rero- 
cation  Is  attempted,  the  intention  of  the  donor 
will  be  given  enect,  and  the  transaction  be  hcild 
to  transfer  a  present  interest  and  a  right  to 
the  payment  of  the  <dieck  after  death,  as  well 
as  before,  and  that,  too,  whether  tt  Is  a  mere 
gift  or  given  for  a  condderation.— Mar  t.  Jonei, 
(Iowa,)  54  N.  W.  231. 

— —  iQsolTenoj  of  bank. 

18.  In  on  auction  as  indorsee  of  checka  dated 
December  Sth,  dzawn  \v  defendant  en  a  bank 
which  suspended  at  noon,  December  lltb,  at 

which  time  defendant  had  on  deposit  mure  than 
sufficient  to  pay  tlie  checks,  plaintiff  based  her 
right  to  recover  on  the  checks,  none  of  which 
had  been  presented  for  payment,  on  a  promise 
It  defendant  on  I>ecember  12th.  She  testified 
that  on  tliat  day  a  representative  of  defendant 
asked  her  how  many  checks  she  had,  and  told 
her  to  keep  them;  that  tb^  would  be  paid  ia- 
side  of  10  days.  The  representative  denied  that 
be  promised  to  pay  the  checks,  and  tMttfled 
that  be  had  no  knowledge  that  the  dwcks 
idaintiff  hdd  hod  not  beoi  presented  for 
payment.  It  did  not  appear  'that  be  knew 
iriaintiff  bdd  these  particular  checks,  and  there 
was  no  testimony  charging  defendant,  at  the 
time  of  the  alleged  promise,  with  knowledge 
that  these  checks  had  been  drawn  December 
5th,  and  not  presented  within  the  period 
lowed  by  law.  Hdd,  that  defendant  was  en- 
titled to  an  instruction  that  plaintiff  oould  not 
recover.— Hamilton  v.  Winona  Salt  &  Lumber 
Co.,  (Mich.)  54  N.  W.  903. 

Aotiona— Pefeoaen . 

19.  In  an  action  on  a  note  the  answer  set 
up  that  the  note  was  given  in  part  payment 
of  a  horse;  that  plaintiff  guarantied  that  the 
horse  was  numbered  2,397,  was  a  full  Clydes- 
dale, and  registered,  and  that  be  would  furnish 
defeiulanta  a  eertificate  of  registration  wiUiin 
90  days;  otherwise,  the  note  was  to  be  void. 
The  note  was  expressly  conditioned  npon  fnraish- 
ing  a  full  pedigree  of  the  horse  within  the  time 
stipulated.  The  answer  alleged  that  the  horse 
was  not  numbered  2..S1)7.  and  that  plaintiff 
never  furnished  a  certificate,  by  n^aaon  where- 
of defendants  were  damaged.   BM,  that  Uie 


answer  set  ap  a  mooA  deftase.  •- Allen  v. 

Swenson,  (Minn.)  54  N.  W.  1065. 

2U.  In  an  action  between  the  parties  on  a 
negotiable  instrument  and  persons  not  bona 
fide  purchasers  for  value  before  matttri^  a  par- 
tial d^ense  Is  available.— Lannlng  t.  Bums. 
(Neb.)  54  N.  W.  427. 

 Plead  inor. 

21.  An  allegation  by  sereml  plaintlfflB,  sning 
as  indorsees  of  notes,  tlut  they  are  partners,  b 
immaterial.— Dobeon  t.  HallowdL  (Ulaii.}  M 
N.  W.  939.  ™.  \  , 

 Evldenca. 

83.  Where  an  action  to  recover  the  purchase 
price  of  a  draft  is  brought  by  one  who  Is  uot 
a  party  to  the  draft,  the  b  irden  of  proving  pay- 
ment ttaerefw  is  on  d^endant.— Gofl  t.  Stoai^- 
ton  State  Bank,  (Wis.)  64  N.  W.  782. 

^  In  an  aedon  against  a  decedent's  estate 
on  certain  notes,  where  the  defense  was  that 
they  were  given  to  prevent  a  proeecutk)n  of  de- 
ceihsnt's  son  for  embesElement.  the  will  of  de- 
cedent was  not  admiesible,  in  b«4iBlf  of  defend- 
ant, when  the  only  apparent  object  of  its  intro- 
duction was  to  show  that  decedent  gave  his 
son  no  share  of  his  estate,  which,  as  the  will 
was  executed  several  years  before  the  tram*- 
action  in  controversy,  mi^t  lead  to  the  infer- 
ence that  the  aon  was  waywaid,  and  trouble- 
«one  to  his  _pa  rent— Wolf  w.  TroxeU'e  Estate, 
(Mich.)  64  NTw.  88S. 

24.  In  an  action  against  a  decedent*!  estate 
on  certain  notes,  where  tiie  defense  was  that 
they  were  given  to  prevent  a  pTosecntioh  of  de- 
cedent's son  for  embeBzlement,  alleged  threats 
to  proeecnte  if  deeedent  did  not  Mve  the  notes 
ue  admissible  as  tending  to  show  that  the 
notes  were  ^ven  on  apromise  not  to  prosecute. 
—Wolf  T.  ^^wxeU's  Estate,  (Mich.)  64  S.  W. 
383. 

35.  An  tndorser  testifled  that  at  the  time  he 
indorsed  the  note  sued  on  he  also  indorsed  two 
other  notes  for  tSOO,  and  that  ail  the  notes 
were  tor  $500.  acti,  that  evidence  that  the 
other  two  notes  were  raised  to  f3,500  and  14.- 
600,  respectively,  was  admimihle  to  show  that 
the  note  sued  on  was  raised  from  $500  to  $3.' 
500,  in  that  it  would  be  an  atten4)t  to  prove 
one  forgery'  by  another.— Pearson  v.  Hardia. 
(Mich.)  54  N.  W.  904. 

36.  Where  plaintiff,  to  show  title  to  * 
note,  teatified  to  the  panose,  and  die  amount 
paid,  the  check  with  which  he  paid  tor  the 
note  was  admissible  to  oorroDfirate  the  alleged 
purchase.— Pearson  T.  Hardin.  (Mich.)  54  jK. 
W.  904. 

 loAtruotloiu. 

27.  In  an  action  against  a  decedent's  estate 
oa  certain  notes,  where  the  defense  was  that 

,  Cbey  were  given  to  prevent  a  proseevtim  of  de- 
'  cedent's  son  for  embesslement,  the  court 
charged  that  to  defeat  the  notes  the  jory 
must  find  that  they  were  procured  by  threats: 
that  if  not  g^ren  the  son  wonid  be  prose- 
cuted; that  If  decedent  gave  iha  notes  toV 
untarily,  or  relying  on  an  arrangement  that 
the  son  diould  pay  them,  it  would  he  im- 
material whether  or  not  threats  were  in  fact 
made,  as  the  threats  were  not  material,  unless 
the  notes  were  given  because  of  them;  and  thiit, 
if  the  jury  b^eved  that  the  notes  were  ob- 
tained by  such  threats,  the  burden  would  be  od 
plaintiff  to  show  that  he  was  a  bona  fide  pur- 
(Aaser  of  the  notes.  Hdd,  that  the  charge  was 
erroneous,  a  jury  would  be  likely  to  infer 
from  it  that,  if  the  uotes  were  obtaiued  by 
threats  to  prosecute,  they  were  necessarily  void, 
unless  plaintiff  should  establish  a  bona  fide 
holding,  whereas  the  crucial  question  vras  the 
illegality  of  the  consideration,  as  based  on  the 
alleged  promise  not  to  prosecute,  which  the 
tbreats  only  tended  to  prove.— Wolf  v.  Trox- 
ell's  Estate.  (Mich.)  54  Pi.  W.  383. 

28.  In  an  action  against  a  decedent's  estate 
on  certain  notes,  where  the  defense  was  that 
they  were  given  to  prevent  a  prosecution  of 
cedent's  son  for  embezzlement,  plaintifTs  ic- 
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qiUBt  to  (Aarse  that  "a  note  friven  to  settle  an 
embeulcment  or  a  abortacp  of  nn  aRent  Is  ralld 
and  good  if     waa  fciren  to  aettle  the  Indebted- 

np»s  or  shortaKe,  ami  if  there  is  no  apivenitHit 
to  stifle  the  prosecution  for  the  embeizlt'inent," 
should  hare  been  glveo,  there  beinir  no  quetition 
of  deceit  inrolved  In  the  case. — Wolf  t.  Trox- 
ell'B  Eatftte,  (Mich.)  H  N.  W.  38S. 

 Verdict  ftcid  judgment. 

29.  In  an  action  on  notea  whidt  asgrejrated 
{600  in  amount,  where  defendant  admitted 
having  made  the  notee.  and  set  up  a  counter- 
claim ariainf  out  of  the  sale  of  a  farm  to  plain- 
tiff, and  there  was  evidonce  that  the  afrroed 
price  of  the  farm  w.a3  |3.ti00,  and  that  plain- 
tiff assumed  liena  oil  the  farm  to  exceed  $2,- 
400,  and  paid  out  tor  defendant  $175.25,  a  ver- 
dict for  defendant  for  |375  will  not  be  dls- 
torbed.— OU^am  t.  Storm,  (Neb.)  64  N.  W. 
827. 

SO.  In  an  action  axainst  the  drawer  of  a 
negotiable  dieek.  who  bad  stopped  payment 
on  the  same,  defendant,  in  liis  answer,  admit- 
ted that  a  portion  of  the  amauut  waa  due  the 
payee,  but  alleged  that  there  waa  a  partial 
fannre  in  conoiderstion.  WtU  tliat.  on  the  plead- 
ings, plaintiff  could  recover  the  amount  admit- 
ted to  b«>  due,  and  that  a  judgment  for  defend- 
ant could  not  be  enittained.— Lanning  t.  Bums, 
(Neb.)  54  N.  W.  427. 


NBW  TRTATi. 

Applioatlon. 

1.  An  affidavit  used  on  a  motion  for  a  new 
trial,  which  states  that  oertniu  evidence  could 
and  would  be  offered  if  a  new  trial  shduld  be 
granted,  ia  in«u0icient  unleaa  it  states  that  such 
evidence  is  newly  discovered,  or  furuishes  some 
excuse  for  not  Introducing  it  on  the  former 
trial.— Uoose  River  Bank  v.  Gilmore,  (N.  D.)  54 
N.  W.  1062. 

Misoonduot  of  jury. 

2.  On  an  affidavit  stating  that  at  a  recess 
of  court,  during  the  progress  of  the  trial,  two 
jurors  engaged  in  a  dlscusidon  with  otber  per- 
sons about  tba  merha  of  the  case,  without  a 
■bowing  aa  to  what  waa  aaid,  the  eonrt  cannot 
■ay  such  miscondnct  waa  prejudicial. — Walker 
T.  Dailey,  (Iowa.)  54  N.  W.  344. 

8.  In  an  action  ainiinHt  a  city  for  Injuries 
arising  from  a  defective  sidewalk,  the  contro- 
Tersy  waa  as  to  whether  the  condition  of  the 
walk  affected  defendant  with  notice  of  the  de- 
fect. A  request  that  the  jury  take  a  view  of 
the  sidewalk  was  denied,  but  sutMeqtiently  two 
of  the  jary  examined  the  sidewalk  without  per- 
mission. A  verdict  was  returned  for  defend- 
ant. Held  that,  aa  such  misconduct  by  the 
JUTOra  may  have  influenced  their  verdict  UQ- 
faTorabiy  to  plaintiff,  he  waa  entitled  to  a  new 
trial.— Woodbury  v.  City  of  Anoka.  (Blinn.)  54 
N.  W.  187. 

UuGonduot  of  counsel. 

4.  Misconduct  of  couusel  in  addresfdng  the 
nry.  and  in  speaking  to  one  of  the  jurors  dui^ 
ng  an  adjtmrument,  is  not  cause  for  revenung 

a  judgment  where  it  is  shown  by  counter  affida- 
\'it!j  upon  the  motion  for  new  trial,  and  by  the 
ruling  of  the  court  during  the  arminient,  that 
the  wfeated  party  was  not  prejuditred  by  the 
alleged  misconduct.— Burdick  v.  Chicago,  M.  & 
St.  P.  Ky.  Co.,  (Iowa,)  54  N.  W.  439. 

Insufficiency  of  evidence. 

5.  It  is  not  error  to  grant  a  motion  for  a 
new  trial  where  there  is  no  evidence  whatever 
to  support  the  verdict,  even  though  it  is  for  a 
nominal  amount. — Schrader  v.  Hi>over,  (Iowa.) 
54  N.  W.  463. 

6.  A  uew  trial  should  be  allowed  wh<>r<- 
material  lucontradicted  evidence  has  been  dib- 
ref[arded  by  the  jury,  which,  if  considered  and 
given  due  weight,  would  require  a  different 
verdict  from  that  returned. — Chicago,  It.  &  Q. 
K.  Ca  T.  Landauer.  Qieh.j  54  X.  W.  07(1. 


Hewly-disoorered  evidence. 

7.  A  new  trial  on  the  ground  of  newly-dis- 
eovered  evidence  is  properly  denied,  where  such 
new  evidence  was  competent  under  the  plead- 
ings in  the  case,  and  the  witness  who  is  to  fur- 
nish it  testified  on  the  trial,  and  waa  examined 
by  the  applicant  for  the  new  trial,  but  no  efEort 
was  made  to  etidt  any  of  the  facta  now  claimed 
to  be  newly-discovered.— FitzRerald  v.  Brandt, 
(Neb.)  54  N.  W.  POli. 

8.  To  entitle  a  party  to  a  new  trial  on  ac- 
oonst  of  newly-discovered  evidence,  it  is  not 
enough  that  the  evidence  is  material  and  not 
cumulative;  but  it  must  further  appear  that 
the  applicant  for  the  new  trial  could  not,  by 
the  exerdse  of  reasonable  diligence,  have  dis- 
covered and  profluced  such  evidence  at  the 
trial.— Fltigerald  v.  Brandt,  (Neb.)  54  N.  W. 

HomlnatlftBu 

See  "EleotioaB  and  Voters, "  1. 

Non  Oompoe  Mentis. 

See**Insanitj.'* 

Nonresideiits. 
Aotiou  affainst,  aee  **Llmttation  of  AoUoni, "  T'-Ol 

Kotea. 

Bee  "Negotiable  Instrumenta.* 

ITotlce. 

Of  appeal,  see  "Appeal, "  6-10. 

Uf  application  to  extend  time  to  serve  and  pre- 

Mi«  bill  of  exoeptiODS,  see  '*Practloe  in  Civil 

Cases,  "4. 
Of  Hen,  see  '•Mechanics'  Llena, "  S-18. 
Of  redemption  from  tax  taiba^  see  "Taxation.  **  2t~ 

9& 

Of  sale  of  land  by  guardian,  see  "Guardian  and 

Ward.  "9. 
To  quit,  see  "Landlord  and  TeuMt, "  6 

M  UlUANCE. 

Aotion  for  d»aa»fl;e?— firidence. 

In  an  action  by  a  tenant  Against  his  land- 
lord for  damages  for  permitting  a  nuisance,  it 
appeared  that  an  old  we^l  had  been  filled  up, 
and  an  addition  to  the  house  built  over  it.  Aft- 
er this  was  done  the  house  was  used  for  eight 
years  by  tenants  before  plaintiff  leased  it.  and 
he  lued  it  for  three  years  before  he  brought 
his  family  thire,  and  far  ftve  m  nttia  afterworda. 
No  complaint  was  made  to  defendant  that  there 
^vcre  bad  odors  in  the  house,  or  tliat  the  flUiog 
of  the  well  had  settled  and  was  a.  cesspooT 
There  waa  evidence  that,  when  plaintiff  found 
water  in  the  well,  defendant  refilled  it.  HtUl, 
that  the  proofs  did  not  show  any  construction 
or  continuance  of  a  nuisance,  or  kuowledKC  and 
concealment  by  defendant  of  a  condition 
amounting  to  a  nuisance.- Kern  v.  HylL  (Mich.) 
54  N.  WriTB.  -^-i— 

Ol^ectlonfl. 

To  evidence,  see  "Trial,"  11-15. 

OBSTKTJOTnra  jttsticxi 

Taking  property  held  under  proceBs  of 
law. 

Under  Comp.  Laws,  g  (i336,  which  pro- 
vides that  every  person  who  willfully  in- 
jures, or  attempts  to  take,  or  assists  any  other 
person  in  taking,  from  the  custody  of  any  offi> 
cer  or  person,  atiy  personal  p ropery  which  such 
otK(i-r  or  person  nas  In  chni^  undi*r  any  pro- 
ci*8)i  of  law.  is  guilty  of  a  miwlem«*nnnr,  prctnf  of 
the  rendition  of  a  legal  Judgment  ia  not  re- 
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qnired;  it  htAog  suffident  that  the  process  un- 
der which  the  officer  claims  is  valid  ou  [ts  face. 
—State  T.  CkB8ld7.  (S.  D.)  64  N.  W.  928. 

Obatractions. 

Of  hlghwara,  see  "Hlghwori,"  12-16. 

Of  Darlgable  Ktream,  aee  **NaTlgaible  Water*.* 

OFFICE  AND  OFFIOEH. 

See,  alto,  "District  and  PnweoutiDg  Attornejs;" 
"Judge;"  <'Jastioe8oftlieFeace;'^**Beoeiven;" 
"Sberifh  and  Constables. " 

Liability  of  cit7  aasesflor  for  wrongful  act,  see 

"Municipal  Corporations,  "11. 
Of  cities,  see  "Municipal  Corporations, "  8-11. 

Election — Vacancies. 

t.  In  Const,  art.  5,  i  37,  which  proridea 
that  "vflcanciee  in  the  elective  offices  provided 
for  in  this  article  [judiciary]  shall  be  filled  by 
appointment  until  the  next  general  election, ' 
etc.,  the  expression  "next  general  election" 
means  the  next  election  at  which  it  is  prorided 
by  law  that  the  officer  may  be  elected  whose 
office  has  become  Tacaot.— State  t.  Gardner, 
(S.  D.)  M  M.  W.  606. 
Elig.b.lity — Aliens. 

•i.  Ill  I'-rwn.  an  alien  la  Ineligible  to  hold  the 
office  of  sheriff.^tate  t.  Van  Be^  (Iowa,) 
54  N.  W.  525. 

 Naturalization  after  election. 

8.  l^ough  a  sheriff,  at  the  time  of  his  elec- 
tion, ig  an  alien,  and  is  ccnse^aentlr  ineligiUe 
to  hold  office,  his  naturalisation  as  a  citizen 
before  his  induction  to  office  remores  this  dis- 
ability, nod  entities  him  to  the  nffice.  llohiiiHon, 
G.  J.,  and  Granger,  J.,  dissenting.— State  t. 
Van  Seek.  (Iowa,)  54  N.  W.  525. 

4.  "Where  a  sheriff  was  uuable  to  qualify 
by  reason  of  an  order  restraining  him  from  so 
qualifying  on  the  ground  that  he  is  an  alien, 
his  naturalization  as  a  citizen  pending  tlie  in- 
junction entitled  biro  to  the  office  on  the  dis- 
solution of  the  itnuDction. — State  T.  Tan  Becdi. 
(Iowa,)  54  N.  W.  525. 

Compensation — Eiteot  of  payment  to  de 
facto  officer. 

5.  Where  a  county  has  once  made  payment 
of  the  salary  of  a  county  office  to  one  actually 
in  possession  of  the  office,  performing  its  da- 
tiea,  with  color  of  title,  before  his  right  to  the 
office  has  been  determined  against  him  by  a 
fwmpetent  tribunal,  it  cannot  afterwards  he 
couii>elled  to  pay  the  same  salary  to  the  de  jure 
officer.— State  V.  MUue,  (Neb.)  54  N.  W.  521. 

 Per  diem  allowance. 

«.  Code,  S  3iCi5,  which  provides  that  the 
commissioners  of  insanity  shall  be  allowed  "at 
the  rate  of  three  dollars  per  day,  each,  for  all 
the  time  actually  employed  in  the  duties  of 
their  office,"  docs  not  limit  the  compensation  to 
the  hours  in  fact  occupied,  but  to  the  days  on 
which  they  i^ider  services;  and  they  are  enti- 
tled to  full  compensation  whenever  they  per- 
form services  on  a  given  day,  regardless  of  the 
number  of  hours  spent  in  such  employment, — 
White  V.  Dallas  County,  uowa,)  54  N.  W.  36a 

Qualifloation— Effect  of  restraining  or- 
der. 

7.  Under  Code,  S  687.  providing  that,  when 
anj  election  is  contested,  the  permn  elected 
shall  have  20  days  in  which  to  qunlify  after  the 
date  of  the  decision,  an  order  restraining  de- 
fendant from  qualifying  as  sheriff  is  a  proceed- 
ing in  the  nature  of  a  contest  tliat  will  entitle 
defendant  to  a  reasonable  time  after  the  de- 
cision in  which  to  qualify.— State  t.  Van  Beek* 
(Iowa,)  54  N.  W.  525. 

Actions  to  determine  title. 

8.  Where  a  de  facto  officer  is  sued  by  a 
claimant  of  the  office  to  recover  the  emolninents 
thereof  received  by  the  former,  tlie  plaintiff's 


title  to  the  office  Is  pat  In  Issae,  and,  in  order 
to  recover,  he  must  prove  that  he  is  the  de 
jure  officer.— Richards  v.  McMlllin,  (Neb.)  54 
N.  W.  566. 

9.  Under  Code,  tit.  20,  c.  6,  $  3352.  provid- 
ing that,  'Srhen  sereral  perrons  claim  to  be  en- 
titled to  the  same  office  or  franchise,  a  petition 
may  he  filed  against  all  or  any  portion  thereof, 
in  order  to  try  their  respective  rights  thereto," 
the  ^strict  C9nrt^  and  hence  the  snpreme  court 
on  appeal,  has  jurisdiction  to  try  a  cmnse  in- 
volving the  ridtt  to  the  office  of  sh^^ff,  on  a 
petition  ffied  Dy  one  claimant  to  such  office 
against  anothw.— Stat*  T.  Van  Beek,  {lowaj 
54  N.  W.  526. 

lu.  In  an  action  by  one  claimant  to  the 
office  of  sheriff  against  another  claimant  to  de- 
tmnine  the  right  to  such  office,  the  petition 
Alleged  that  defendant  fraudulently  concealed 
the  fact  that  he  was  an  alien  until  after  the 
election.  Defendant  in  answa-  admitted  his 
foreign  birth,  but  averred  that,  relying  on  in- 
formation that  his  father  Lad  become  a  natnrai- 
ized  citizen  before  he  (defendant  had  attained 
his  majoiilr.  he  had  always  exercised  the  r^bts 
of  a  citizen,  and  not  until  the  beginidng  of  this 
action  had  be  ever  doubted  that  he  was  a 
(itizen.  Hfid,  that  a  motion  to  strike  out  these 
averments  was  propeiiy  overruled,  as  they  set 
up  matters  material  as  a  denial  of  the  fraiul 
alleged  in  the  petition.— State  T.  Van  Beek. 
aowa.)  ff4  N.  625. 

Opinion  Evidence. 

See  "  Evidence, "  7-14. 

,  Orden. 

Effect  aa  asslgament,  see  "  Assignment, "  S, 
Ordinance. 

Of  city,  see  "Municipal  Corporations,"  1-7. 

PARDON. 

!  HemlsBlon  of  forfeitures. 

1.  A  omiTiet  nbo  has  received  a  conditional 
pardon  cannot,  on  the  mere  ordw  of  the  gov- 
ernor, be  arrested  and  remanded  to  anffier  his 

original  punishment  because  of  an  alleged  non- 
performance of  the  condition,  but  he  is  entitled 
to  a  hearing  before  the  conrt  in  which  he  n-as 
convicted,  or  some  superior  court  of  criminal 
jurisdiction,  and  an  opportunity  to  show  tliat 
he  has  performed  the  condition  of  his  pardon, 
or  that  he  has  a  legal  excuse  for  not  haviofr 
done  so.— State  v.  Wolfer,  (Minn.)  54  N.  W. 
1065. 

2.  Const,  art  4,  i  16,  provides  that  the 
governor  "shall  have  power  to  remit  fines  and 
forfeitures,  under  sncn  regidations  as  may  be 
prescribed  by  law."  Code,  S  4712,  provides  tliat 
"the  governor  shall  have  power  to  remit  fiiiei* 
and  forfeitures  upon  such  conditions,  and  with 
such  restrictions  and  limitations,  as  he  may 
think  proper."  Hfid,  that  the  (jovemor  is  not 
authonzeo  to  remit  costs  in  a  judgment  on  a 
forfeiture.— State  v.  Beebee,  (Iowa,)  64  N.  W. 
479. 

Parent  and  Child. 

See  *>anardl40  and  Ward.  ** 

Parkft. 

See  "Munioipbi  Corporations,  **  48. 

Parol  Bvidence. 

See  "BTKlence, "  88^ 

Fartioulsrs,  Bill  ofl 

See  "Pleading,  "15,  U. 

Notice  of  application  to  extend  time,  see  'Fractioe 
inCiTUCNses«"4v 
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FABTtBS. 

Death  of,  see  "Abatement  and  ReriTaI,*8. 

Joinder  of,  see  "False  Impri»oament." 

On  appeal,  see  "Appeal, "  11. 

To  a  petition  in  error,  see  "Error,  Writ  of, "  8. 

Kecessary  parties. 

!■  In  an  acUon  to  aroid  a  nanrioiiB  note 
and  mortgage,  and  for  other  relief,  where  the 
complaint  ajleged  that,  In  order  to  evade  the 
usury  law,  the  note  and  mortgage  were  made, 
on  their  face,  in  favor  of  H.,  who  in  fact  had 
no  interest  in  the  transaction,  sod  that  he  in- 
dorsed the  note,  and  assigned  the  mortgage  to 
defendant,  at  me  time  of  their  delirerr,  H. 
is  not  a  neceanary  party  to  the  action.— Ander- 
son T.  Scandia  Bank,  (Minn.)  54  N.  W.  HMi2. 

2.  A  contract  for  a  sale  of  a  one-third  in- 
terest in  a  farm  prorided  that  the  Teodee  should 
live  on  the  farm,  and  give  his  undivided  atteu- 
tion  to  it,  and  that,  in  case  of  his  death  before 
Us  interest  was  folbr  paid  for,  the  vendor  ahould 
refund  to  his  .wife.  If  living,  and,  if  not  then  to 
his  representatives,  all  moneys  paid  by  him  ou 
the  contract,  uid  also  a  Just  compensation  for 
hia  eerviees.  Held,  that  on  the  death  of  the  ven- 
dee an  action  for  the  money  due  under  the  con- 
tract could  not  be  maintained  \>j  the  wife  tn 
her  individual  capael^,  since  In  Mldii^n  a 
promise  made  by  one  person  for  the  benefit  of  a 
straager  to  the  coasideratloD  will  not  support  ar 
acti(m  bgr  the  latter.  —  Wheeler  t.  Stewart, 
(Uioh.)  tA  N.  W.  1T2. 
Real  party  In  interest. 

8.  Where  asaored,  with  the  consent  of  the 
company,  assigned  a  policy  on  a  stock  of  goods 
in  oner  to  aecore  an  indoraer  on  a  note,  which 
was  snbseciuently  paid,  an  action  on  the  policy 
for  a  loss  was  properly  brought  in  the  name  of 
assured. — Union  Ins.  Co.  of  California  v.  Bar- 
wtelt,  (Neb.)  54  N.  >V.  519;  German- American 
Ins.  Co.  of  New  York  v.  Same,  Id. 

4.  In  an  action  agalDSt  a  county  treasurer 
and  his  sureties  for  the  wrongful  sale  of  prop- 
erty, it  appeared  that  M.  purchased  lands  at 
tax  sale,  and  had  the  certificates  and  deeds 
made  to  bis  sister.  He  testified  that  he  had 
money  belonging  to  her  to  invest,  and  that  he 
purchased  the  property  in  qneetion.  It  was 
BoafiAt  to  Imneach  this  testimony  showing 
that  after  the  porcliase  fae  had  made  statementa 
that  ou  account  of  domestic  difficulties  he  had 
taken  the  title  in  the  name  of  his  sister.  Spid, 
that  as  the  money  paid  purported  to  be  that  of 
the  sister,  and  the  titles  were  taken  in  her  name, 
she  could  maintaiu  the  action.— Alexander  v. 
Overton,  (Neb.)  54  N.  W.  825. 

Proper  parties. 

5.  A  railroad  companr  which  has  apivopri- 
ated  prirate  property  for  right  of  way  puriKwes, 
on  appeal  to  the  district  court  from  an  award 
of  damages,  Is  not  entitled  to  have  a  third  per- 
son flubstituted  and  made  a  party  )n  its  stead 
OD  the  ground  that  sucff  person  has  iii^reed  to 
indemnify  it  for  moner  expended  for  right  of 
way.  —  Omaha  Sonthem  Itr.  Co.  t.  Beeson, 
(Neb.)  64  N.  W.  557. 

Substitution. 

6.  Where  a  plaintiff  transfva  his  Interest 
to  another  daring  the  peudency  of  the  cause, 
the  suit  may  be  prosecuted  to  its  termination 
in  the  name  of  the  original  plaintiff,  or  the 
person  to  whom  the  transfer  la  made  may  be 
snlwtitated  as  plaintiff.— Howell  t.  Alma  Mill- 
ing Co.,  (Neb.)  &4  N.  W.  126. 

FABTITION. 

WlLO  may  sue— Persons  not  in  posses- 
sion. 

A  party  ont  of  poBseasIon  of  real  estate, 
whose  title  Is  denied,  cannot  maintain  an  action 
of  partition  against  one  in  pfwsessic«i,  claiming 
Htle  to  said  land.— McMortry  v.  Keifner,  ^eb.) 
04  N.  W  ■  S44. 


FASTNSSBSHIP* 

Dower  in  firm  Undo,  see  Dower. " 

What  constitutes. 

1.  Defendant  and  J.  made  an  agreement  re- 
citing that  the  latter  had  tiur:'bai<ea  land  from 
defendant,  and  appointed  him  liis  agent  to  sell 
the  aame;  defendant  to  receive  as  commissions 
two  thirds  of  the  profits  after  paying  expenses 
and  interest  due  by  defendant  to  the  original 
vendor  of  the  land.  Thereafter  each  purchai^ed 
land,  which  they  included  in  the  agreement, 
and  further  agreed  that  J.  should  have  power 
to  collect  money  on  sales  of  land,  and  retain 
sufficient  to  repay  the  money  advanced  or  in- 
vested by  him.  X>efeiidant  also  agreed  to  pay 
interest  on  the  amount  invested  by  J.  A  set- 
tlement was  made,  def^dant  retaining  the  un- 
sold lands,  and  J.  the  coatracta  and  securities; 
defendant  being  paid  a  sum  of  money  to  bal- 
ance the  account.  Hdd,  that  the  agreement 
constituted  a  partnership,  and  that  the  money 
realized  by  J.  on  the  contracts  and  securities 
did  not  belong  to  defendant,  so  aa  to  render  J. 
in  any  way  liable  to  garnishment  by  defendant's 
(Tpilitors. — Upton  v.  Johnston,  (Wis.)  54  N.  W. 

Erldenoe  of. 

2.  In  an  action  against  two  defendants  for 
the  price  of  goods  sold  to  one  of  them,  where 
one  of  the  issues  on  trial  is  whether  a  copartner- 
sliip  existed  between  them,  evidence  that  the 
one  purchasing  the  goods  admitted  that  the  ac- 
count med  on  was  correct  is  admissible. — Work 
T.  McCoy,  aowa,)  54  N.  W.  140. 

3.  In  an  action  a^nst  a  partnership, 
ctiarglug  fraud  in  concealing  name  of  K.,  who, 
it  was  claimed,  was  the  real  partner,  and 
screening  him  from  liability*  evidence  of  a  con- 
versation of  a  clerk  in  the  employ  of  one  of 
the  otiier  partners  that  he  went  to  K.,  and  pro- 
posed to  him  a  partnership  with  his  empiover: 
that,  after  cousidering  it  several  dw",  j5.  said 
be  would  form  the  partnership,  bat  that  he 
would  have  to  jpnt  anothir  man  In  his  place, 
and  meoti(»ied  B.,  who  wonld  repreaent  nis  in- 
terest in  the  concern,— waa  admissiitie  to  show 
that  K.  waa  the  real  partnOT.— Wenb  t.  John- 
son, (Mich.)  54  N.  W.  647. 

4.  Where  tlie  evidence,  and  an  ap»«tmeat 
between  K.  and  H.,  by  which  K.  fn^shed  H. 
money  to  put  in  a  partnership,  showed  that  H. 
had  no  actual  intere^it  in  the  busioees,  was  not 
entitled  to  any  profits,  nor  to  any  of  the  proD- 
erty  at  its  termination,  but  that  K.  was  en- 
titled to  half  of  the  profits,  and  to  liaif  the 
property  of  the  firm,  on  its  termination,  and  to 
the  return  of  the  caidtal  invesited,  with  its  in- 
crease, it  was  sufficient  to  show  that  K  was 
a  partner  and  not  H.  — Webb  v.  Johnson, 
(Mk-h.j  ryi  N.  W.  i>4T. 

5.  Plaintiff  entered  into  a  partnership 
agreement  with  defendants  (L.  ana  S.)  to  do 
businesa  as  L.  &  Co.,  and  afterwards  sold  his 
interest  to  S.  There  was  evidence  that  L. 
knew  of  the  retirement  of  plniiitiff  from  the 
firm.  It  also  appeared  that  defendants  con- 
tinued the  business,  which  L.  conducted  for 
three  years,  signing  checks  in  the  old  name  ot 
L.  &  Co.;  tliat  plaintiff  was  not  asked  to  con- 
tribute to  the  firm  acoonnt,  and  was  not  cred- 
ited with  the  proflto.  When  the  books  of  the 
firm  were  examined  after  plaintiff  retired,  S. 
was  credited  with  two  thirds  interest  and  L. 
with  one  third.  There  was  further  evidence 
that  L.  knew  that  S.  paid  a  portion  of  the  debts 
of  the  old  firm  by  giving  a  new  note  signed  "I4. 
&  Co.,"  and  which  ne  asked  plaintiff  to  indorse, 
so  that  the  bank  would  accept  it.  This  had 
not  been  required  when  plaintiff  waa  in  the 
firm.  The  note  was  not  paid,  and  plaintiff  took 
it  up.  Hi^d,  in  an  action  to  recover  from  de* 
fendiants  the  amount  so  paid  by  plaintiff,  that 
the  evidence  waa  sufficient  to  show  that  defend- 
ants continued  as  partners  nfter  plaintiff  re- 
tireil  from  the  firm. — ^BerriUin»  v.  Slawsuu. 
(Mich.)  51  X.  W.  27& 
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Loan  to  partner — Bights  of  Arm. 

6-  Where  the  pnntogp  of  a  Bpedal  partner- 
ship 1r  to  coudiirt  a  baiikinfr  hiifilnet)A  aod  tonn 
tuuney.  in  the  abswnce  of  nn  agreement  to  the 
contraiT,  a  lurmber  of  tlie  partuorrthip  may  bor- 
row jnoror  of  the  firm  for  a  pnvate  enterprise, 
and  the  firm  will  not  be  eutitled  to  the  profita 
of  auch  enterprise.— Taylor  t,  Lovett,  (Iowa,) 
64  N.  W.  234. 

Dlssolntlon  ftnd  accourtfDG;. 

7.  In  an  action  in  eiinity,  bronght  by  one 
partner  against  another  for  a  termiiiati(m  of 
the  parLiiersbip  and  for  an  accountini;,  plaintiEF 
may  bare  an  attachment  againat  defendant  to 
aecare  fuiy  Indebtedness  that  may  be  found 
to  be  dne  to  plaintiff  from  the  partnership 
after  the  partncmliip  assets  are  exhausted. — 

8.  The  fact  that  it  is  known  or  ascertained 
what  amonnt  will  be  due  a  partner  on  termina- 
tion of  the  partnership  wil!  not  mal^e  the  other 
partners,  who  have  possession  of  the  firm  prop- 
erty, liable  for  interest  from  the  date  of  such 
termination,  unless  they  are  guilty  of  a  neglect 
of  dn^  in  not  paying  over  the  amount.— St 
Paul  Tnat  Go.  v.  ]^nch,  (Minn.)  64  N.  W.  190. 

9.  Capital  does  not  bear  interest  in  the  ab- 
sence of  an  express  agreement  or  a  ufiage  of  the 
firm  to  allow  it;  ana,  eren  where  there  is  an 
agreement:  that  interest  ^all  be  allowed  there- 
on, it  ceases  to  operate  at  disBOlation,  as  its 
earning  capacity  has  ceaaed,  and  it  is  then  re- 
solved into  property  held  only  for  diitributiou.— 
St.  Paul  TniBt  Ca  t.  Finch,  (Mlnn.j  54  N.  W. 
190. 

10.  A  contract  of  partnership  provided  that 
at  its  termination  the  property  should  be  con- 
verted into  money,  and  the  net  proceeds  applied 
—First,  to  discharge  the  obligations  of  the  firm: 
then  to  tbe  payment  to  K.,  a  special  partner,  of 
his  capital  inveeted.  On  the  termination  of 
the  partnership  the  general  partners  arranged 
with  K-'s  representative  to  repay  the  capital  in- 
vested by  K.  in  monthLv  installments,  and  did 
BO.  SuMeqnently  K.'s  representative  brought 
■nit  to  recover  Interest  on  such  capital  from  the 
terminatioD  of  tlie  partnership  up  to  the  re- 
spective dates  at  which  it  was  paid.  Held  that, 
in  the  absence  of  any  agreement  in  the  articles 
of  partnership,  K.'s  estate  was  not  entitled  to 
such  interest— St.  Paul  Trust  Co.  T.  flncii, 
(Minn.)  54  N.  W.  190. 

11.  In  an  action  by  a  partner  against  his  co- 
partners for  an  accounting,  a  finding  was  made 
I'l  f-^-nr  of  olaintiff.  It  appeared  that  pre- 
viously one  defendant  had  conveyed  to  plaintiff, 
in  ordt'r  to  satisfy  his  claim,  property  which 
was  claimed  by  him  to  be  worth  1^.000,  and  ad- 
mitted by  plalntifl  to  be  worth  92,000.  B(M, 
that  plaintiir  might  reconvey  the  property  with- 
in 30  days,  and,  in  case  he  fail^  to  do  so,  a 
reference  would  be  ordered  to  ascertain  the 
value  of  the  property. — G^ber  v.  Jones,  (Neb.) 
54  N.  W.  8L  — ,  ^  / 

Firm  and  private  creditors. 

■  12.  A  mortgage  of  firm  property  by  an  In- 
anlveiit  firm  tn  •i."-ure  tw.j  di«tim*t  debts — one 
a  firm  debt,  and  the  other  an  Individual  debt 
of  one  of  the  partners — is,  when  no  actual  in- 
tent to  defrand  is  shown,  good,  as  against  sub- 
sequent attaching  creditors  ot  the  firm.  60  N. 
\V.  iti.  modified.— Smith  v.  Smith,  (Iowa,)  54  N. 

13.  A  mortgage  of  firm  property  was  made 
by  an  insolvent  firm  while  in  posspRsiou  of  the 
property,  free  from  any  lien,  and  without  fraud- 
ulent intent  to  secure  a  firm  note  given  in  pay- 
ment of  individual  debta  of  the  partners,  ffrld, 
that  subsequent  attaching  creditors  of  the  firm 
did  not  have  such  interest  in  the  finii  property 
at  the  time  it  was  mortgaged  as  to  give  them  a 
jireference  over  that  mortgage.  50  A.  W.  tt4, 
reversed.— Smith  v.  Smith,  (Iowa.)  54  N.  W.  73. 

14.  In  ao  action  for  services  rendered  de- 
fendants in  the  milling  business,  it  appeared 
that  plaintiff  was  the  son  of  one  of  defeudanta, 


and  until  he  worked  In  defendants'  mill  had 
never  had  any  experience  in  the  business.  X 
number  of  witnesses  testified  to  statements 
made  by  plaintiff  that  he  was  merely  looking 
after  his  father's  interests  In  the  business,  and 
statements  to  the  same  effect  by  the  father. 
Plaintiff  denied  recollection  of  mtwt  of  the 
statements  attributed  to  him.  Held,  that  the 
evidence  showed  ftat  the  services  wore  ren- 
dered to  plaintiff's  father,  and  not  to  the  firm. 
—Glade  v.  White,  (Neb.)  54  N.  W.  259. 

 FersonB   without    knowledge  of 

partnership. 
18.  Oenerally  speaking,  a  new  cnstomer  of  a 
partnership,  witnout  jvior  knowledge  of  it,  or  of 
whom  it  may  have  been  composed,  can  hold 
only  those  who  are  actual  raembers.— Swig«t 
V.  Aapden,  (Minn.)  54  N.  W.  738. 

16.  As  to  those  persons  who  have  been  In 
ignorance  of  the  existence  of  a  partneri^hip. 
and,  as  a  consequence,  without  knowledge  of 
its  membership,  notice  in  any  form  of  its  disso- 
lution is  not  e^s-'-^'nl.— Swigert  T.  Amden. 
(Minn.)  64  N.  W.  73a  -a^pu™. 

Aotiou  for  debt  eontraoted  by  one 
partner. 

17.  In  an  action  against  a  banking  firm  for 

goods  ordereil  by  one  partner  of  the  firm  with- 
out authorltj',  the  transaction  being  outside  of 
tbe  firm's  business,  a  judgment  may  l>e  given 
agninst  flu<*  partner  alone.— North  Star  Boot 
&  Shoe  Co.  V.  Stebbins.  (S.  D.)  54  N.  W.  603. 

Party  Wail*. 

Agreement, when  biodiug  on  purehaser,  aee** Van- 
dor  and  Purchaser,  "  7,  S. 


See  "Carriers." 

payubht. 

See,  also,  "Compromise ;**  **Rele»e  and  Dla- 

charge. " 

Of  note,  see  "Negotiable  lostmmonta, **  15,  IflL 

Question  of  fa?t. 

1.  Where,  in  assumpdt,  the  declaration  al- 
'  leged  a  promise  by  dofen<lant  to  pay  plaintiffs 
a  debt  owed  them  by  T.,  and  the  evidence 
shows  that,  when  the  alleged  promise  waa 
given,  duCeudant  gave  olaiutilts  an  order  on 
X.  for  the  amount  of  T.'s  debt,  whether  or 
not  such  order  was  accepted  by  plaintiffs  aa 
payment  is  a  question  of  fact  for  the  Jnry. — 
Bond  T.  McMalioB,  (Mich.)  54  N.  W.  2SI. 

Eridenoe  —  Beceipt. 

•2.  Plaintiff  signed  the  fdlowing  writiBg: 
"Central  City.  Feb.  12.  1S89.  Received  of  M. 
8  notes  in  amount  of  Sl,152.  for  whidi  I  hereby 
(Tedit  on  account"  Hfld,  that  the  instrumeot 
was  a  receipt  and  not  a  contract,  within  the 
rule  excluding  parol  evidence  to  explain  written 
contracts.— Morse  v.  Rice,  (Neb.)  54  N.  W.  3ltS. 

Voluntary  payment. 

8.  A  payment  made  under  protest  Is  nevei^ 
theless  volnntary,  unless  th«%  was  duress  or 
coercion.— Wesael  t.  D.  S.  B.  Johnattm  Land  & 

Mortg.  Co.,  (N.  D.)  54  N.  W. 

4.  Where  a  party  in  possession,  and  with 
full  knowleilge  of  the  facts,  pays  to  the  proper 
otticer  the  money  to  redeem  certain  land  from 
a  foreclosure  sale  by  advertisemmt.  which  sale 
was  made  after  the  lieu  of  the  mortgnirp  had 
been  fully  satisfied,  and  where  such  payment 
is  made  for  the  sole  purpose  of  preventing  tlie 
execution  of  a  deed  to  the  purchaser  at  the 
foreclosure  ssle,  which  would  create  an  appnr- 
ent  clond  upon  tbe  title,  such  pajinent  id  vol- 
untary, aiiri  caiiuot  lie  rivovcred. — Wessel  v. 
U  S.  B.  .lohnstoa  Laud  &  Mortg.  Co.,  (N.  D.) 
54  X.  \\.  yi'-J. 
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Application. 

6.  Where  a  debtor  makes  a  general  pay- 
ment, his  Indebtednent  beinjr  ia  part  Becurwl 
and  in  part  nnsectured,  the  law,  in  the  ab- 
Beuce  of  specific  appropriation  by  the  partiee, 
will  npply  the  payment  first  to  the  liqmdation 
of  the  unsecured  indebtedness.— Gardner  t. 
Leek.  (Minn.)  S4  N.  W.  746. 

6.  The  court  cbargeil  that,  before  the  jury 
could  allow  any  setHstC  agaimtt  a  claim  a^;aiiiRt  a 
decedent,  the  estate  must  show  that  claimant,  at 
the  time  of  decedent's  death,  was  indebted  to 
bim,  and  merely  showing  that  claimant  receiTed 
moneys  In  the  course  of  decedent's  business 
which  the  records  of  the  businen  may  not  dis- 
close as  hBTing  been  paid  oat  hy  claimant  does 
not  establish  any  indebtedness  from  claimant 
to  decedent.  Held,  that  this  was  not  error,  in 
view  of  a  subsequent  charge  that  if  claimant, 
being  the  creditor  of  decedent,  received  sums 
of  money  for  the  use  of  decedent  sufficient  to 
pay  his  claim,  above  the  amount  he  is  shown 
to  hare  paid  to  or  for  the  account  of  decedent, 
the  presumption  must  be  that  he  applied  such 
mon^  to  the  payment  of  bis  claim. — Nye  t. 
Kin^s  Estate,  (^ch.)  54  N.  W.  17& 

PENSION. 

Bxemption  of  peoAion  money. 

Where  defendant  MoelTfls  tnm  the  VtM- 
ed  States  a  penston  certlftcate,  wlileh  he  pre- 
sents to  his  wife,  and  with  the  proceeds  she  pur- 
chases laad,  anil  takes  the  title  in  her  own  name, 
tfrp  Iniid  so  purchnsefl  cannot  be  subjected  to  the 
payment  of  a  jiidfnnent  reeovercd  aj^lnsc  de- 
femluut  before  the  purchafie.  undor  Kev.  St. 
U.  8.  f  4747.  providitiR  that  pension  mon^y 
"shall  initre  wholly  to  the  bont^Ht  of  the  pen- 
sioner." Robinson,  C.  .J.,  and  Kinne,  J.,  die- 
sentiuK-  Crow  r.  Brown,  4tt  N.  W.  003,  81 
luwu,  a44,  foilu^-eil.  —  Marquardt  T.  Maaon, 
(Iowa,)  &4  X.  W.  T2. 

Perpetuities. 

fieeowius,"!?. 

Personal  Znjruies. 

See  "Hegligenee. " 

Petition  in  Brror. 

See  "Error,  Writ  of. " 

Photographs. 

See'^Erldence."  19. 

Physidans  and  Surgeons. 

BeKulation  of  practice,  see  "Constitutional  Law, " 
PIiBADINa 

And  proof,  varlanoe,  see  **  Assnmpsit.  ■  4,  6. 
Counterclaim,  see  "SetOlE  and  Counterclaim," 
*,  .■). 

In  action  for  Injniy  from  fire,  see  "ITegUgeQce, " 
8.9. 

—  on  insurance  policies,  see  "Insnrance. "  8(1. 

—  on  note,  see  "negotiable  Instruments, "  21. 

—  to  foreeluse  mortgage,  see  "Mortgages,"  10, 

In  equity,  see  "Equity, "  23,  38. 

In  justice's  court,  see  "Justices  of  tbe  Peace, "  7. 

In  particular  actions,  see  "  Attachment,  "ti;  "Di- 
vorce,"8.3:  "Ejectment,"  8:  "Libel  and  Slan- 
der," 7.8;  "Replevin."  B;  "Seduction;"  "Tro- 
vor  and  Conversion, "  3,  3. 

Judgment  on  pleading,  see  "Landlord  and  Teo- 
snt, "  4. 

Complaint — MaTters  of  defense. 

1.  In  an  action  )v  a  contractor  on  the 
bond  of  his  subcontractor  to  reoover  the 


amomat  of  a  Jtidfrment  aialnst  the  contractor 
for  material  furnished  the  subcontractor,  it  is 
not  necessary  for  plaintiff  to  allege  that  he  had 
not  been  reimbursed,  and  to  negative  the  exist- 
ence of  any  means  of  reimbursement,  since 
sudi  facts  are  oiatt^  of  defense.— Bomer  r. 
Gonter.  (Minn.)  54  N.  W.  1002. 
Demurrer. 

3.  Where,  from  the  facts  stated  in  a  peti- 
tioQ,  it  appears  that  the  plaintiff  ia  entitle  to 
any  relief,  a  seDernl  demtirrer  will  not  lie. — 
Georse  v.  Edney,  (Neb.)  54  X.  W.  P86. 

3.  A  demurrer  ro  a  complaint,  on  the 
ground,  In  the  lauKuage  of  the  statute,  "that 
it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,*'  is  sufficient  in  form  without 
further  specification  of  particular  defer-»s;  and 
nnil<>r  it  di-fondant  is  not  limited  to  the  mere 
lack  of  sudiciency  averments,  but  may.  take 
advantage  of  affirmative  allesaticMis. — O'Rourke 
v.  City  of  Sioux  Falls,  (S.  01)  54  N.  W.  104C 
Answer. 

4.  A  verified  answer  is  properlr  stricken 
otit  as  sham  where  it  appears  afflaavltB  that 
the  defendants  have  admitted  that  thpy  have 
no  defense  to  the  action,  and  such  adrntttsions 
are  nndenied  and  unexplained  by  the  opposing 
affidavit  of  one  of  the  defendants.— Dobson  t. 
HallovelL  (Minn.)  54  N.  W.  039. 

5.  Where,  to  a  eomplalut  In  the  usual 
form  on  a  promissory  note,  defendant  pleads  a 
general  denial,  and  that  the  cause  of  a'llon 
alleged  in  the  complaint  did  not  accrue  •vlthin 
six  years,  it  is  error  for  the  court,  on  motion 
of  plaintiff,  to  compel  def^idant  to  elect  on 
wnlch  defense  he  will  go  to  trial. — Lawrence  t. 
Pock,  (S.  D.)  54  N.  W.  808. 

Vi.  In  an  action  for  extras  upon  a  building 
coTBtnicted  under  a  contract  for  a  gross  price, 
where  the  complaint  does  not  set  out  the  con- 
tract, and  such  contract  contains  anything  to 
defeat  or  diminish  the  claim  for  extras,  it  is 
for  the  defendant  to  set  it  up  In  his  answer  as 
a  defense,  and  then  for  plaintiff  In  his  reply  to 
set  np  any  matter  in  avoidauee.— M^«r  t.  Ber- 
landi,  (Minn.)  54  N.  W.  937. 

I.  After  a  case  had  been  twice  reversed  in 
the  supreme  court,  and  before  the  third  trial, 
the  plaintiff,  J.,  died,  and  the  cause  was  re- 
vived in  the  name  of  hts  executrix,  M.  An  an- 
swer was  filed  by  defeudnnf,  but  the  name 
of  the  plaintiff  was  stated  to  be  J.,  Instead  of 
M.  Sufficient  appeared  iii  the  answer  to  shay 
to  what  petition  it  applied,  and  it  was  in  fact 
flkfl  in  the  proper  case.  No  motion  was  made 
anti  filed  to  stnlie  it  from  the  flies.  HtM  error 
witlMut  prejndioe.- Williams  v.  Blkenbuy, 
(Xeb.)  54       W.  852. 

Motion  to  strike  out. 

t*.  Striking  from  an  answer  statements 
which  are  merely  coQcIusinns  nf  law  ia  not  er- 
ror.—Work  V.  McCoy,  (Iowa,)  54  N.  W.  14<l. 

u.  Striking  from  an  answer  to  an  amended 

Kptition  allegations  of  matters  which  are  already 
1  iitsue  by  the  an8wi>r  to  the  orisinal  petition  Is 
not  error.— Work  v.  McCoy,  (Iowa,)  54  N.  W. 
140. 

Motion  to  make  more  definite  and  cer- 
tain. 

10.  The  way  In  whidi  to  attack  allegations 
of  a  pleading  for  iDdefinitenera  is  by  a  motion 

to  have  them  made  more  definite. — First  Nat. 
Bank  V.  Smith,  (Seb.)  54  N.  W.  :>54. 

11.  The  <-omplaint  in  an  action  for  the  nea- 
lifrent  killing  ox  plaintifTs  intestate,  while  at 
work  upon  a  certain  building  which  defenrlaat 
«*aa  erecting,  stated  that  defendant  dire4:ted  In* 
testat<'  to  wnrk  in  hucIi  a  position  a*  to  expose 
him  to  great  dangw,  of  which  intestate  wns 
n-lii)li.v  i).'uorant,  but  which  was  well  knovm  to 
defendant;  that  said  danger  consisted  partly 
in  permitting  intestate  to  work  directly  under 
a  plnce  where  heavy  timbers  were  being  hoisted 
to  the  roof  of  aald  building;  that  defend.inl 
neuliKeutly  failod  to  plnce  any  proper  guards 
aeroai  the  space  where  said  tloibors  were  be- 
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ing  boisted,  and  failed  to  provide  safto  means 
for  receiTing  aaid  timbers  oo  the  roof;  that 
proper  machiDery  was  not  fnrnistied  intestate 
with  which  to  perform  said  work;  that,  while 
so  engaged  in  said  work,  intestate  was  struck 
on  the  hend  by  a  piece  of  timber  which  defend- 
ant negligently  permitted  to  drop  from  the  roof 
of  said  buildingtbrreason  whereof  intestate  was 
killed.  tieliL  tuat  a  motion  to  make  the  com- 
plaint more  definite  by  spcdfyins  more  particu- 
larly how  intestate  was  exposed  to  such  danner, 
and  wherein  defendant  failed  to  place  proper 
guards  and  safe  means  of  receiving  said  timber 
and  to  furnish  proper  machinery,  and  how  the  : 
timber  came  to  be  dropped,  was  properly  re- , 
fused.— Monahan  t.  Northwestern  Contractii^ , 
Co.,  (Wis.)  54  N.  W.  1026. 

Amendment. 

12.  An  amendment  to  a  pleading  may,  by 
reference  to  the  original  pleading,  incorporate 
its  allegations  in  the  amended  pleading,  even 
though  the  original  pleading  was  stricken  from 
the  files  before  the  amendment  was  Gled.-r-Ma- 
haska  County  State  Bank  t.  Crist,  (lowa.)  54  i 
N.  W.  450.  ■ 

13.  Where,  in  an  action  for  the  price  of 
milk  sold  and  delivered,  the  original  complaint , 
alleges  that  plaintiff  sold  and  delivered  to  de- , 
fradants  certain  quantities  of  milk  at  80  cents  ! 
per  hundredweight,  an  amended  complaint,  al- ' 
feeing  that  it  was  agreed  that  plaintiff  should  < 
sell  and  deliver  to  detendants  milk  at  the  price 
of  the  year  before,  which  was  80  cents  per 
handredwdght,  and  that  plaintiff  did  deliver . 
certain  quantineB  of  milk,  does  not  state  a  dif- 1 
ferent  cause  of  action,  the  quantity  alleged  to 
be  delivered  being  the  same  m  both  complaints.  ' 
— McHenry  v.  Grant.  (WIh.)  54  N.  W.  (Kifi.  i 

14.  An  original  bill  to  enforce  q)eclfic  per- 
formance of  an  agreement  of  defendant  to  pnr- 
cliase  certain  land  alleged  that  complainant  and 
defendant  entered  into  a  written  contract  for  i 
the  sale  of  land,  and  at  the  same  time  orally  ! 
agreed  that  a  portion  thereof  should  be  re- ' 
served  from  the  conveyance;  that  complainant 
relied  on  such  oral  agreement,  and  considered  It 
as  binding  as  the  written  contract.  A  demur- 
rer was  sustained,  and  plaintiff  filed  an  amend- 
ed bill,  the  BUbatantial  averment  of  which  was 
that  complainant  relied,  not  on  the  oral  agree- 
ment, but  on  the  written  contract,  and  that  by 
mutual  mistake  the  covenant  reserving  a  por- 
tion of  the  land  from  the  conveyance  was  omit- 
ted. H^,  that  the  amendment  lH>in<r  hut  .a 
continuation  and  part  of  the  origiDal  bill,  and 
being  inconsistent  with  and  repugnant  thereto, 
the  bill  riioold  therefore  be  dismissed.— Ogden 
T.  Moore,  (Mich.)  54  M.  W.  889. 

Bill  of  particnlars. 

16.  In  an  action  by  architects  to  recover 
for  professional  services  rendered  defendant 
in  the  erection  of  a  building,  defendant  pleaded 
a  counterclaim  for  damages,  in  which  he  al- 
leged, in  general  terms,  failnre  by  plaintiffs 
to  furnish  detailed  plans,  specifications,  and 
drawings  for,  and  to  superintmd  the  ereotiou 
of,  such  hnlldlng,  and  serious  errors  in  rough 
drawings  used  in  the  commencement  of  the 
construction.  Held,  that  the  court  properly  re- 
quired defendaut  to  make  his  counterclaim 
more  specific  by  parttculflrizing  the  breaches 
of  duty  and  mistakes  complained  of. — Conors 
T.  Knight,  (Wis.)  54  N.  W.  1002. 

lli.  Where  the  cost  of  such  building  is  al- 
leged in  the  petition  and  admitted  in  the  coun- 
terclaim, it  18  error  to  require  defendant  to 
furnish  a  "detailed  statement  of  the  cost  of 
the  building."— ConoTOT  v.  Knight,  (Wis.)  64 
N.  W.  1002. 

Pleading  and  proof. 

17.  Where  a  complaint  states  that  defendant 
railroad  company  "killed  and  crippled"  a  steer, 
aod  caused  it  to  be  hauled  from  its  track  and 
placed  on  a  public  highway,  and  that  plaintiff's 
team  was  frightened  iW^rMby,  and  ran  away, 
thus  causing  l^m  to  be  thrown  from  his  boggy 


and  injured,  he  need  not  prove  that  def^idant 
killed  and  crippled  the  steer;  the  gist  of  the  af- 
tioQ  beiug  de&ndant's  negligence  iu  tracing  It 
un  the  highway. — Baxt^  v.  C  hicago,  H.  I,  &  P. 
Ry.  Co.,  (Iowa,)  64  N.  W.  350. 

 Variance. 

18.  In  an  action  by  a  snbagent  against  an 
agent  for  a  share  of  the  commiRsions  on  die 
sale  of  land,  where  the  allegation  of  the  com- 
plaint that  the  landowner  paid  defendant  a  cer- 
tain amount  as  such  commissions  is  not  denied 
in  the  answer,  it  is  error  to  admit  evidence 
that  the  amount  paid  to  defendant  was  not  fco- 
services  in  selling  the  land,  but  for  other  coq- 
siderations.— Russell  T.  Andrae,  (Wis.)  S4  N. 
W.  792.  ^  / 

19.  Under  Gomp.  Laws,  {  4934,  providing 
that  no  variance  between  pleading  and  proof 
shall  be  deemed  material  anless  it  shall  actually 
have  misled  the  adverse  party  to  his  prejudice* 
the  fact  that  a  complaint  Is  based  on  the  balance 
of  an  account  for  merchanHioe,  and  the  proof 
shows  that  the  balance  sued  for  oonslata  of  in- 
terest on  the  account  only,  does  not  coniftitate 
a  va  rill  ncc— North  Star  Boot  &  Shoe  Co.  v. 
Stebbins,  (S.  D.)  54  N.  W.  593. 

20.  In  an  action  against  a  railroad  company 
for  obstructing  a  private  way  there  is  a  fatiU 
variance  between  aileeations  that  plaintiff  had 
a  right  of  way  along  uie  south  line  of  a  f!erti^ 
tract  of  land,  and  that  at  the  southeast  comer 
of  the  tract  the  company  had  made  an  excava- 
tion obstructing  the  way,  and  plaintiff's  proof 
that  he  never  nsed  the  way  along  the  whole 
line,  but  by  agreement  with  liis  grantor  had 
used  another  ronte,  commencing  at  the  south- 
west comer,  and  running  along  the  south  line 
for  a  short  distance,  and  then  northeasterir 
across  the  tract— B(dt6ii  t.  Manistee  A  6.  R. 
B.  Co.,  (Mich.)  64  N.  W.  676. 

Waiver  of  objeotions. 

21.  Failure  to  plead  to  a  oounteielaim  can- 
not be  urged  against  a  party  for  the  first  time 
on  appeal.— Burnett  v.  Loughridge,  (Iowa,)  54 

N.  W:  238. 

82.  Where,  In  an  action  against  a  railroad 
company  for  double  damagett  for  killing  a  colt 
on  its  right  of  way,  the  petition  fails  to  allege 
that  the  colt  was  running  at  large,  a  failure  to 
object  on  that  ground  either  liy  demurrer,  an- 
swer, or  motion  in  arrest  of  judgtiient,  is  a 
waiver  of  the  objection. — Daugherty  v.  Chi- 
cago, M.  &  St.  P.  By.  Co.,  (Iowa,)  54  N.  W. 
219. 

23.  Where  there  is  a  misjoiuder  of  causes 
of  action,  which  plainly  apoears  on  the  face  of 
the  petition,  the  adverse  party  should  demur 
for  that  cause,  and,  If  he  tail  to  do  so,  he  will 
waive  the  defect. — Porter  v.  Sherman  Count; 
BankingCo..  (Neb.)  54  N.  W.  424. 

24.  wbo-e  plaintiff  fails  to  reply  to  m  coun- 
terclaim, but  both  parties  at  tlie  trial  treat  tt» 
new  matter  as  traversed,  and  evidence  is  pot 
in  without  objection,  and  the  court  proceeds  to 
determine  the  subject-matter  of  the  counter- 
claim, it  will  be  too  late,  after  judgment,  to 
raise  the  point  that  no  reply  wss  w>rv«i.— 
Power  V.  Bowdle.  (N.  D.)  54  N.  W. 

25.  In  an  action  by  persons  doing  business 
under  a  fictitious  name,  It  is  not  Incumbent 
on  plaintiffs  to  allege  in  their  complaint  that  a 
certificate  of  partnership  has  been  filed,  as  pro- 
vided by  Comp.  Laws,  §S  4066.  4068:  and  the- 
objection  that  no  such  certificate  has  been 
filed  must  be  taken  by  answer;  otherwise,  under 
Comp.  Laws,  f  4913,  it  is  waived.— Heegaard 
V.  Dakota  Loan  &  Trust  Co.,  (S.  D.)  64  N.  W. 
056.  \ 

'X.  In  an  action  by  penwns  doing  basioess 
under  a  fictitious  name,  where  defendant,  at  the 
time  or  before  he  pleads  to  the  merits,  faSla  to- 
plead  that  plaintllra  have  not  filed,  as  required 
bv  Comp.  Laws,  »  4066,  4068,  a  cwtlficate 
of  partnership,  he  will  not  be  permitted  to- 
amend  his  answer  so  as  to  introduce  this  plea 
after  the  trial  of  the  issues.— Heegaard  v.  Da- 
kota Loan  &  Trust  Co.,  (S.  D.)  54  N.  W.  65& 
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POOB  AND  POOB  IiAWB. 

Settlement  of  paupers. 

1.  The  fact  tbat  a  town,  in  which  one  ti. 
has  a  legal  settlement,  had  made  agreements 
which  recognized  him  ai  a  pauper,  and  con- 
tribated  to  hia  support,  doea  not  estop  it  from 
denying  that  he  is  a  pauper,  after  notice  to  the 
town  in  which  he  lived  that  it  would  discon* 
tinue  such  8iippoi:t.~Town  of  Ettrlck  r.  Town 
of  Bangor.  (WbT)  S4  N.  W.  401. 
liiabilitr  for  support. 

2.  The  father  of  an  adult,  who  Is  so  weak 
mentally  that  he  is  incompetent  to  handle  mon- 
ey, is  a  proper  person  to  receive  money  for  the 
support  of  Hucn  adult. — Town  of  Kttricb  v. 
Town  of  Bansor.  fWitt.)  54  N.  AV.  401. 

3.  The  head  of  a  family,  who  owns  160 
acres  at  productive  farm  land,  worth  $800,  be- 
sides cattle  and  considerable  other  personal 
property,  is  not  a  "poor  person,"  for  whose 
support  the  town  in  which  he  has  a  legal  set- 
tlement Is  Uable,  tmder  ReT.  St  |  1490.  Town 
of  Ithine  t.  City  of  Sheboygan,  &l  N.  W.  444, 
82  W;b.  352,  followed.— Town  of  Ettrick  t. 
Town  of  BariRor,  (Wis.1  54  N.  W.  401. 

4.  Rev.  St.  S  1514,  provides  tbat  when  a 
person  becomes  a  charge  on  a  town,  having  no 
legal  settlement  therein,  the  town  in  which  he 
has  a  legal  settlement  afaall  be  liable  for  his 
support,  and  sbail  be  notified  to  take  charge 
of  him,  but  if  the  town  receiving  such  notice 
shall  deny  its  liiibility  In  writing,  and  serve 
such  denial  on  the  town  giving  the  notice,  an 
action  for  maintenance  shall  be  commenced 
within  three  months  thereafter.  Btid,  that  the 
failore  to  serve  anch  notice  does  not  bar  a 
town  from  defending  such  an  action.— Town  of 
Ettrick  V.  Town  of  Bangor,  (Wis.)  54  N.  W. 
401. 

0.  Rev.  St.  i  1S14,  provides  that  when  a 
person  becomes  a  charge  on  a  town,  having  no 
legal  settlement  therein,  the  town  in  which  he 
has  a  legal  settlement  shall  be  liable  for  his 
support,  and  shall  be  notified  to  take  charge 
of  him,  but  if  the  town  receiving  such  notice 
shall  deny  its  liability  io  writing,  and  serve 
such  denial  on  the  town  giving  the  notice,  an 
action  for  maintenance  idiall  be  commenced 
within  three  months  thereafter.  Bdd,  that 
it  is  not  necessarv  to  file  an  itemized  claim 
with  the  town  in  which  the  pauper  has 
a  legal  settlement,  before  an  action  can  be 
maintained,  since  Rev.  St,  |  R24.  providing  that 
no  action  shall  be  commenced  against  a  town 
on  n  claim  for  money  niitil  filed  with  the  town 
clerk,  to  be  laid  before  the  board  of  audit,  does 
not  apply,  bnt  the  special  provisions  of  section 
1514  control.— Town  of  Kttrick  v.  Town  of  Ban- 
gor, (Wis.)  54  N.  W.  401. 

Population. 

Jndloial  noUoe  of,  see  '•BTldenoek**8L 

PosseBBioii. 

See  "Adverse  Possession. " 

POWBBS. 

Testamentary  powers— Exeoution. 

Testator  by  will  left  all  bis  property  to 
his  wife  for  life,  directing  her  to  devise  or  be- 
queaUi  two  thirds  of  the  remainder  to  aJl  or 
some  of  his  nearest  relations,  and  giving  her 
power  to  divide  such  two  thirds  among  such  of 
nis  nearest  relations  as  might  seem  to  her  to 
be  reasonable.  Bdd,  that  under  Rev.  St.  S8 
2121-2124,  an  imperative  trust  was  created 
for  the  benefit  of  a  class,  and  that  under  sec- 
tion 2127,  providing  that,  "if  the  trustees  of  a 

Kwer  with  the  right  of  selection  ^loll  die  leav- 
S  the  power  unexecuted,  its  execution  shall 
be  adjudged  in  the  circuit  court  for  the  benefit 
equally  of  all  the  persons  designated  as  ob- 
jects of  the  trusts."  the  mere  fact  that  the  wife 


died  without  exercising  the  power  of  selection 
did  not  deprive  such  nearest  relations,  as 
cestuia  que  trusteut,  of  their  rights  under  the 
wiU.— In  re  Jones*  Kstate.  (Wis.)  54  N.  W.  917; 
Jones  v.  Robots,  Id. 

PRACTICE  IN  dVHi  OASBS. 

Bee,  also,  ''Appeal^"  "Appearance;"  "Assump- 
sit;" "Attacbment;"  "Certiorari:"  "Continu- 
ance;" "Costo;"  "Courts;"  "Bamages;"  "Di- 
vorce;" "Ejectment:"  "Equity;"  "Error.  Writ 
of;"  "Evidence;"  "Exceptions,  Bill  of;"  "Exo- 
*ution;"''GarDish[nent;"  "Judgment;"  "Jury;" 
"Justices  of  the  Peace;"  "Limitation  of  Ac- 
tions;" "Mandamus;"  "New  Trial:"  "Parties;" 
"Pleading:"  "Keplevin;"  "Set-Offaud  Counter- 
claim:" "Trespaae:"  "Trial: ""Trover and  Con- 
veraion;"  "Venae  In  CItU  Caaaa;"  "Witness;" 
"Writs." 

On  appeal,  see  "Appeal, "  ll-M. 

Sismissal  for  failure  of  proof. 

].  Where  testimony  la  introduced  justify- 
ing  the  granting  of  any  relief,  aud  lu  Huppwt 
of  any  issue,  the  court  cannot  dismiss  the  ac- 
tion because  of  a  failure  of  proof  iipon  other 
iHHiies.— Westover  t.  Lewis,  (Neb.)  54  N.  W. 
(MO. 

Froceeiling  by  petition  instead  of  mo- 
tion. 

3.  The  fact  that  an  order  setting  aside  a 

judgment  rendered  In  defendant's  absence,  as 
authorized  by  Civil  Code,  {  lUOl,  was  made  on 
petition,  and  not  on  motion,  constitutes  merely 
an  irregularity,  and  dom  not  affect  the  validity 
of  the  ordor.— Pollock  v.  Boyd,  (Neb.)  54  N.  W. 
5G0. 

Setting  aside  unsuthoriied  order  — 
Waiver. 

3.  Waere  a  court  commissioner  makes  an 
unauthorized  order  striking  out  irrelevant  and 
rcdnudaiit  matter  from  the  complaitit,  the  re- 
fusal of  the  court  to  set  such  order  aside  in 
effect  contmues  it  as  the  onler  of  the  commis- 
sioner witliont  adopting  it  as  the  order  of  the 
court,  and  the  seiTice  of  a  copy  of  the  order  on 
[riaintifTs  attorapy,  a  subaecitie^t  admission  of 
service  of  the  answer  to  such  oomplalnt,  failure 
to  give  notice  of  motion  to  set  aside  the  order  for 
more  than  four  months  after  service  of  the  copy 
on  plaintiff,  and  to  pay  the  costs  assessed  therein 
against  ploJntifE,  and  the  subsequent  noticing  of 
the  cause  for  trial,  do  not  constitute  a  wairer 
by  plaintiff  of  bis  right  to  liave  the  onauthorised 
order  set  aside.— Balkins  v.  Baldwin,  (Wis.)  54 
N.  W.  403. 

Sztendlng  time  to  serve  and  prepare 
bill  of  parttonlars— Notice. 

4.  No  notice  of  an  application  to  the  judge 
for  an  order  extending  the  time  for  preparing 
and  serving  a  bill  of  exceptions  is  necessnry.— 
Firac  Nat  Bank  t.  Lowrey,  (NebO  54  N.  W. 
508. 

Stipulations. 

5.  In  a  proceeding  by  the  state  to  collect 
a  street  assessment,  the  solicitors  of  the  re- 
spective parties  stlpmatod  that  the  suit  should 
be  governed  by  the  final  decision  of  a  similar 

suit  then  pending  iu  court,  and  that  the  time 
for  moving  for  a  rehearing  in  the  present  ac- 
tion be  extended  to  10  days  after  tne  filing  of 
the  final  decision  in  the  other  suit  After  said 
decision  had  been' Sled,  the  state  moved  for  a 
rehearing.  Defendant  objected  because  the  de- 
cree entered  under  the  stipulation  provided  that 
if  the  assessment  was  sustained  the  state 
should  have  the  right  hereafter  to  enforce  the 
collection  ^f  the  tax,  and  because  the  statute 
nrovided  that,  where  no  decree  was  rendered 
against  any  lands  described  in  the  petition,  a 
new  petition  should  be  filed.  HHd,  that  the 
stipnlatioa  must  prevail,  since  Its  sole  object 
was  to  enter  a  decree  In  accordance  with  the 
decree  rendered  in  the  case  referred  to  in  the 
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itittuIalioD.-— Anditor  General  t.  Smith,  (Mich.) 
54  N.  W.  041.  j 

Production  of  books. 

*(.  I*Iatntiff  made  a  written  demand  on  de> 
fendant  for  an  innpeetion  and  copy,  or  permis- 
sion to  take  a  copy,  of  certabi  entries  in  a  book 
belonging  to  and  in  the  possession  of  the  latter, 
relating  to  the  merits  of  the  suit,  which  de- 
mand was  not  complied  with  within  four  days. 
Heid  that,  under  Code,  §  394,  the  conrt  had  the 
power,  on  motion  and  notice  to  the  defendant, 
to  order  that  an  inspection  and  copy  or  perrois- 
Bion  to  take  a  copy  of  such  entries  should  be 
given  within  a  specified  time,  and,  on  failare  of 
defendant  to  comply  with  such  order,  the  court 
mijrht  exclude  the  entries  from  bdng  given  in 
eyidence,  or,  if  wanted  as  evidence  by  the  plain- 
tiff, might  direct  the  jnry  to  presnine  them  to 
be  sack  as  the  plaintiff,  by  affidavit,  alleged 
them  to  he.— First  Nat  Bank  v.  Smith.  (Meb.) 
54  N.  W.  254. 

Frescriptioii. 

^ee  "Adverse  Foftsession;"  "Limitation  of  Ac- 
tions," 

Presumptioiu 

On  appeal,  see  "Appeal, "  IU-60. 


FRIKUIPAL  AND  AGENT. 

8ee,  also,  "Attorney  and  Client;"  "Factors  and 

Brokers;"  "Master  and  Berrant." 
ABslffoment  of  mortgage  by  agent,  see  *'Mor^ 

gages,  "5. 

Deolarations  of  agent,  when  admissible,  see  "EtI- 
denoe,**. 

Proof  of  agency. 

!■  Agency  cannot  be  proved  by  the  state* 
ments  of  the  alleged  agent— Butler  v.  Chicago, 
B.  &  Q.  K.  Co.,  (Iowa.)  54  N.  W.  208, 

2.  As  a  general  rule,  the  fact  of  agency 
cannot  be  established  by  proof  of  the  acts  of  a 
iretended  agent,  in  the  absence  of  evidence 
tending  to  show  the  principal's  knowledge  of 
such  acts  or  assent  to  them;  yet  when  the  acts 
are  of  such  a  character  and  so  continued  as  to 
iustify  a  reasonable  inference  that  the  principal 
nad  knowledge  of  them,  and  would  not  have 
permitted  the  same  if  nnauthorized,  the  act* 
themselves  are  competent  evidence  of  agency,—- 
Fowlds  V.  Evans,  (Minn.)  54  N.  W.  74^ 

PresnmpTion. 

8.  Where  the  evidence  shows  that  defend- 
amfs  son  had  power  to  make  a  contract  relative 
to  selling  specific  property,  such  authority  may 
be  presnmea  to  continue  until  six  months  later, 
in  the  absence  of  any  proof  to  the  contrary. — 
Hensel  v,  Maas.  (Mich.)  64  N.  W.  331. 

Powers  of  agents. 

4.  The  fact  of  agency  and  the  extent  of  an 
agent's  power  cunnot  be  proved  1^  the  agent's 
declaration  B.—PUnio  Manuf^g  Co.  v.  Root,  (N. 
D.)  54  X.  W.  924. 

if.  The  scope  vt  an  agent's  anthority  cannot 
be  established  by  parol  when  the  employment 
of  the  agent  defining  his  power  is  in  writing. — 
Piano  Mannf  g  Co.  T.  Boot,  (N.  D.)  54  N.  W. 
924. 

6.  When  one  holds  another  out  to  the 
world  and  accredits  him  as  his  agent,  in  de- 
termining  the  liability  of  the  principal  the  qnes' 
tiun  is  not  what  authority  was  intended  to  be 
given  to  the  agent,  but  what  authority  were 
third  persons  dealing  with  him  justified  from 
the  acts  of  the  principal  in  believing  )vas  given 
to  him.— Aldrich  t.  Wilmarth,  (S.  D.)  54  pTw. 
811. 

7.  Where,  on  a  question  as  to  the  anthority 
of  defendant's  agent  to  make  a  certain  contract, 
the  evidence  preponderat 's  in  favor  of  the 
theoi7  that  the  agent  had  no  such  aathorit]'',  a 


decree  for  defendant,  in  an  action  on  the  eim- 
tract,  will  be  affirmed.  —  Henken  v.  Frank, 
(Iowa,)  64  N.  W.  467. 

&•  An  agent  emploiyed  by  a  foreign  manu- 
facturer to  s(didt  orders  for  goods  mast,  as  to 
innocmt  third  persons  dealing  with  him.  be 
deemed  to  have  authority  to  accept  the  orders, 
and  to  enter  into  contracts  of  sale  binding  oo 
his  principal,  where  that  Is  the  general  usage  la. 
the  business,  as  conducted  by  such  uianofactor- 
ers  through  such  agents,  and  where  it  is  shown 
that  such  sales,  entered  into  by  the  a^^ent  in 
question,  had  been  repeatedly  recognized  by  his 
employers.— Austrian  t.  ^ringer,  (Mich.)  54 
N,  W.  50. 

9.  Where  an  agent  of  a  street-railway  com- 
pany is  authorized  generally  to  see  tliat  Injured 
persons  are  taken  where  medical  aid  can  be 
found,  such  agent  has  authoritr  to  employ 
medical  aid  in  such  cases,  and  the  company 
will  be  responsible  for  such  aid. — Hanscom  v. 
MiiinesTinlM  St.  Ity.  Co..  Dlinn.)  54  N.  W.  941. 

111.  Plaintiff  intended  to  ship  some  horses  to 
Tv^kefield  in  this  state,  and  verbally  agreed 
with  a  carri^  in  regard  to  the  charge;  but  ha 
entered  into  a  written  contract  for  tranaporta- 
tiitit  to  Chicago  merely,  and  that  a  parson  in 
bis  behalf  should  ride  in  the  car  to  take  care  of 
the  horses.  Plaintiff  sent  a  man,  but  gave  him 
no  express  authority  to  enter  into  any  contract 
in  his  behalf.  At  Chicago  this  man  made  a 
contract  with  defendant  for  further  transporta- 
tion to  Lakefleld,  which  provided  that  no  claim 
for  damage  to  the  stock  should  be  valid  unless 
made  in  writing  within  30  days  after  the 
occnrred.  Held,  that  from  the  circumstances  it 
must  be  Inferred  that  the  man  In  charge  of  the 
property  was  authoriaed  to  make  any  necessary 
and  reasonable  contract  for  transportation  from 
Chicago  to  Lakefitid.— Armstrong  v.  Chicvgo^ 
H.  &  St  P.  By.  Co..  (Minn.)  54  N.  W.  1059. 

Batifl  ^at.oD. 

t1.  Where  a  prlndpfll,  knowing  that  an 
authorised  ctmtract  has  been  made  by  an  agent 
in  bis  behalf  for  the  nse  and  occupation  of  cer- 
tain premises,  enters  into  possession,  and  enjoys 
their  use.  without  knowing  or  ascertBinink  what 
the  terms  of  the  lease  are,  he  will  be  held  to 
have  intended  to  ratl^  the  contract,  whatever 
it  may  be.— Khnnantniut  T.  BobUum,  (Ifinn.) 
54  N.  W.  188. 

CSompensatlon  of  agents. 

13.  Plaintiff  corporation  agreed  to  act  as 
sales  agent  for  defendant,  selling  goods,  and 
making  settlements  with  purchasers,  and  for 
these  services  it  was  to  ree^ve  10  per  cent,  of 
the  net  amount  of  settlements,  one  third  to  be 
paid  on  gross  amount  of  sales,  on  acceptance  of 
orders,  one  third  on  shipment  of  goods^and  ba^ 
ance  on  the  making  of  settlements.  Htid  that, 
on  termination  of  the  axency  by  mutual  con- 
sent, plaintiff  was  entitled  to  lOner  cent,  on  all 
settlements  previoosly  made,  6%  per  cent,  on 
the  goods  shipped,  and  not  settled  for,  and  314 
per  cent,  on  orders  accepted,  and  not  yet  filled. 
— Xnrthem  Imp.  Co.  V.  Howell,  (Minn.)  54  N. 
W.  186. 

Liability  of  agent  to  principal. 

13.  Phdntiff  emplored  defenidant  to  sell 
meat  for  him.  Defendant  sold  some  on  credit 
to  one  who  failed  to  pay,  and  plaintiff  sued  Mm 
for  the  debt.  Plaintiff  asserted,  and  defend- 
ant denied,  that  defendant  had  agreed  to  be  re* 
raransibie  for  all  bad  debts.  It  was  shown 
that  defendant  once  paid  plaintiff  $00  on  ac> 
count  of  a  debt  for  meat  sold  by  him  on  creiliT, 
and  that  he  wrote  to  a  customer  that  he  was 
responsible  to  plaintiff  for  his  account.  It  wa» 
also  shown  that  defendant's  compensation  was 
the  same  as  it  had  been  when  he  was  working 
elsewhere  withont  any  personal  liability  for 
bad  dehts,  and  that  plaiutIK  had  rerwatedly 
written  to  defcnihtnt,  conntlaining  of  his  selling 
on  credit  nnd  directing  him  not  to  trust  an» 
one  who  was  not  perfectly  responsible.  ffWo, 
that  the  evidence  justified  a  verdicc  for  the  de- 
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fenduit— Harper  t.  Bnder.  <Iowa,)  64  N.  W. 
203. 

FRINOIPAIj  and  8XJBETY. 

See,  alto,  "Bonds." 

Discharge  of  sureties. 

1.  Codp.  fit  2108,  2109,  declaring  that,  If  a 
creditor  refuse  or  neglect  to  bring  sntt  on  a 
matured  claim  for  10  days  after  baring  been  re- 
quested by  a  Burety,  and  does  not  permit  the 
surety  to  do  so.  the  latter  "shnll  be  discharged," 
applies  regardlPas  of  whether  the  aurety  has 
tnt-'u  really  injured. — Shenandoah  Nat.  Bank  t. 
Ayrea,Jlpwa,)  54  N.  W.  3«7. 

3.  Where  a  landlord  holds  a  lien  for  the 
debt  dne  bim,  and  throaeh  hia  negligence  th« 
peeiirity  la  loat.  withont  the  consent  of  the  per 
sonal  Riirety  on  the  lease,  the  stirety  in  Ois- 
charged  to  the-  extent  of  the  security  lost.— 
Mingns  v.  Dangherty,  (Iowa,)  54  N.  W.  66. 

8.  In  an  action  to  recover  the  rent  of  a 
brickyard,  where  issue  Is  joined  on  an  answer 
that  defendants  are  sureties  of  the  lessee,  and 
are  not  liable,  becanae  plnintifF  delnyed  to  en- 
force a  landlord's  lien  on  the  brick,  it  Is  error  to 
instruct  that  plaintiff  failed  to  enforce  bia  lien 
on  "fiaid  premises  and  property  thereon,"  siuce 
such  a  lien  waa  not  in  issue^— Mingua  t.  Dangh- 
erty. (Iowa.)  64  N.  W,  66. 

4.  What  la  reasonable  diligence  of  a  cred- 
itor in  the  Kiforcing  of  the  lien  so  as  to  dis- 
charge a  surety  Is  a  question  for  the  Jnary. — 
Mingus  T.  Daugberty,  (Iowa,)  54  X.  W.  66. 

6.  A  creditor  must  not  only  fail,  but  negli- 
gently fail,  to  enforce  a  lien.  In  onler  to  exon- 
erate anreties. — Mlngos  t.  Dan^ierty,  (Iowa,) 
54  X.  W.  66. 

Efieot  of  subsequent  bond  with  other 
sureties. 

<L  Wbn«  all  titis  property  that  came  into 
the  hands  of  J.  as  fecial  administrator  of  an 

estate  was  In  his  posseasion  at  his  npoointment 
as  executor,  the.  sureties  on  J,'b  bond  as  such 
special  administrator  -mil  not  be  liable  for  bis 
i^iibsequent  misaniropriation  of  the  fnnds  of 
the  estate,  even  though  J.  has  not  rendered  to 
the  probate  court  an  accoont  of  his  proceedings 
ax  special  administrator.— Taylor  t.  McArthnr, 
(Iowa.)  54  N.  W.  228. 

Privileged  Oommimioations. 

See  "Libel  and  Slander, "S;  •"Wltneas.'S.' 

Probate. 

Of  wm,  see  -  Wills, "  9-11. 

Piobate  Oonrta. 

Bee  "Courts,  "6. 

Appeal  from,  see  "Appesl,  "(L 

See  "Writs." 

Sromlasory  Notes. 

See  "N^tiable  Instnimenta. " 


PBOFEBTY. 

In  unpatented  formula  fbr  medlolnal 
preparation. 

1.  A  person  la'wfnlly  acquiring  a  knowl- 
edge of  the  composition  of  a  medicinal  preparu- 
tiou.  not  patented,  may  manufacture  and  sell 
it,  if,  by  reason  of  the  manner  in  which  anch 
knowledge  was  acqtiired.  this  would  not  eou- 
stltnte  a  brcnch  of  rmifidence  or  good  faith. — 
Watkins  t.  Landon,  (Minn.)  64  N.  W.  193. 
V.54N.W.— 76 


2.  He  may  also  publish  the  fact  that  his 

Jirodnct  is  made  in  accordance  with  the  orig- 
nal  formula  therefor.- Watkins  t.  Landon, 
(Minn.)  54  N.  W.  193. 

Prosecuting*  Attorneys. 

See  "IHstriot  and  Proseouting  Attorneys. " 

Publloatlon. 

Service  by,  aee  "Writs, "  7-». 

Public  Improyementl. 

See  "Municipal  Corporations, "  di-flS. 


P0BUO  liANBS. 

Donations  in  aid  of  railroads. 

1.  An  existing  homestead  entry  of  particu- 
lar land  at  the  time  of  the  filing  in  the  general 
laud  office  of  a  map  of  the  definite  location  of 
a  land-grant  railroad,  .under  Act  Cong.  March 
3,  IfGI,  granting  lands  to  the  territory  of  Min- 
ne!K>ta  to  aid  m  the  construction  of  certain 
railroad  lines,  excepts  such  land  from  the  op- 
eration of  the  railroad  itrant,  although  the  land 
is  found  to  be  within  the  limits  of  the  Krnnt. — 
Winoua  &  St.  P.  Land  (X.t.  £bilciaw,  Qliinn.) 
54  X.  W.  01. 

3.  A  certification  by  the  secretary  of  the 
interior  of  Innd  to  the  state  under  Act  ('ong. 
July  13,  18l>ti,  as  bciufr  Included  in  the  crant 
to  the  territory  of  Minnesota  for  railroad  pnr- 
poses  provided  for  by  Act  Cong.  March  3,  1857, 
Is  eCfeotual  as  a  patent  evidencing  a  transfer 
of  the  title,  and  cannot  be  collaterally  assailed 
by  one  who  has  no  legal  risht  to  the  land.  In- 
Testment  Co.  v.  Davis,  42  N.  W.  299,  40  Minn. 
4.55.  followed.— Winona  &  St.  P.  Land  Co.  v. 
Ebilclsor,  fMinn.)  54  N.  W.  91. 

8.  gncb  a  certification  of  title  is  not  ren- 
dered  void  by  a  fludiug  of  the  secretary  of  the 
interior  that  it  was  made  erroneously  and  with- 
out authority,  nor  by  the  institution  of  a  suit 
in  equity  by  the  attorney  Reiieral  for  its  can- 
cellation.—Winona  ft  St.  P.  Land  Co.  v.  Ebil- 
clsor, (Minn.)  54  N.  W.  01. 

4.  The  effect  of  a  certification  by  the  sec- 
retar^  of  state  as  evidencing  the  transfer  of 
the  title  is  not  affected  by  an  erroneous  desig- 
nation therein  of  the  railroad  company  for  the 
benefit  of  which  the  certification  was  made  to 
the  state.— A\'inona  &.  St.  P.  Land  Co.  v.  Ebil- 
cisor,  (Minn.)  54  N.  W.  91. 

— ^  Seleoting  indemnity  lands. 

5.  The  selection  of  "indemnity"  lands  bv 
the  ll^ortbem  Pacific  Railroad  Company  provid- 
ed for  by  13  St.  U.  S.  p.  307,  S  3,  and  which 
was  required  to  be  made  "under  the  direction 
of  the  secretary  of  the  interior,"  was  not  ef- 
fectual until  In  some  way  approved  or  sanc- 
tioned by  that  officer. — Reaser  t.  Oamv, 
(Minn.)  ft  N.  W.  89.  ^' 

Burreys. 

(t.  The  tme  comer  of  a  governmental  sub- 
division of  land  is  where  the  United  States  sor- 
veyrars  in  fact  establiahed  it— Beardsley  t. 
Crane,  (Minn.)  54  N.  W.  740. 

i.  Where,  owing  to  meandered  lakea,  but 
one  quarter  comer  post  waa  established  upon 
the  ground  on  the  boundary  lines  of  a  certain 
section,  which  post  was  on  the  south  line 
thereof,  the  division  line  between  the  southeast 
and  the  southwest  quarters  of  said  secticin 
must  be  ascertained  by  running  a  line  due 
n<»th  from  the  quarter  post  to  the  meandered 
lake  upon  the  north  ride  of  the  section.— 
Beardslv  t.  Crane,  (Minn.)  54  N.  W.  140. 

Qoallfloation. 

Of  ofBoers,  see  -Ofltoe  and  Officer,  **  7. 
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QTTIBTINO  TETUli 

Determination  of  adverse  claims. 

1.  In  an  action  to  determine  adverse  claims 
to  land,  where  it  appears  that  oeither  plaintiff 
nor  defendant  has  any  estate  or  interest  In  the 
land,  the  action  should  be  diBmisHed.— Pinner 
T.  RnaaeU  A  Oo..  (Minn.)  64  N.  W.  4S4. 

S.  In  an  action  to  determine  adverse  dMms 
to  land  in  O.  county,  both  parties  claimed 
through  John  W.  Humphrey,  who  owned  the 
land  prior  to  1877,  when  he  made  a  deed, 
throuf^i  which  plaintiff  asserted  title.  Defend- 
ant claimed  through  an  execution  sale  on  a 
judgment  rendere*!  and  docketed  against  J.  W. 
Homphrey  and  others  in  1874.  A  witness  who 
lived  in  C.  county  testified  that  for  13  year* 
he  had  known  John  W.  Humphrey,  who  had 
owned  the  land;  that  he  was  the  only  J.  W. 
Humidirey  he  had  known  in  that  bart  of  the 
country,  thon^  witness  was  well  acaaainted 
there;  that  in  1871  Humphrey  and  M.  bought 
a  threshing  machine;  and  thrtt  an  action  was 
prosecuted  on  the  obligation  given  for  the  ma- 
chine. The  roll  of  the  judgment,  through  the 
execution  of  which  defendant  claimed  title,  was 
received  In  evidence,  showing  that  the  action 
had  been  prosecuted  against  J.  W.  Humphrey 
and  M.  and  another  on  notes  given  for  the  pur- 
chase of  a  threshiuK  machine.  Beld,  that  the 
evidence  showed  the  identity  of  .Tohn  "W. 
Humphrey  and  J.  W.  Humphrey.— Pinney  T. 
Russell  &  Co.,  (Minn.)  54  N.  W.  4M. 

 Liens. 

8.  Under  Comp.  Laws,  S  5449,  which  pro- 
Tides  for  the  determination  of  adverse  "estates 
and  Interests"  in  land,  mere  "liens"  are  not 

Erimarily  within  the  purview  of  the  statute; 
ut  where  a  defendant  sets  out  new  matter 
as  a  counterclaim,  which  embraces  a  "lien" 
on  the  land,  and  asks  the  conrt  to  pass  on  it, 
and  such  new  matter  is  heard  on  ue  merits, 
and  Is  determined  by  the  court,  without  ob- 
jection, it  is  too  late,  after  judgment,  for  de- 
fendant to  raise  the  objection  that  "liens"  can- 
not be  litigated  in  mcii  an  action.— Power  t. 
Bowdle,  (NTd.)  64  N.  W.  404. 

QUI  TAH  AXTD  PHNAIi  AC- 
TIONS. 

Appeal  from  action  for  forfeiture. 

Under  Rer.  BL  |  8208,  proTlding  that 
in  actions  to  recover  forftftares  "no  appeals 
shall  be  taken  *  *  *  to  the  drcolt  or  su- 
preme court  from  a  Judgment  against  the  state, 
unless  directed  by  the  attorney  general  or  dis- 
trict attorney,"  an  appeal  in  an  action  to  recov- 
er  a  forfdture  for  an  encroachment  on  a  town 
road  is  properly  taken  by  the  attorney  for  the 
town  by  written  direction  of  the  distriot  at- 
torneys of  the  county  where  the  action  is 
brou^t  and  of  that  in  which  the  action  is 
tried.— State  v.  Wertzel,  (Wis.)  64  N.  W.  679. 

QUO  WABBUTO. 

Jorisdiotion  of  supreme  court. 

1.  Coiiwt.  art.  5,  §  3.  which  authorizes  the 
supreme  conrt  to  Issue  the  "writ  of  quo  war- 
ranto," gives  the  court  jurisdiction  of  cases  in 
which  the  information  in  the  nature  of  quo 
warranto  has  become  a  substitute  for  the  an- 
cient writ.— State  v.  Gardner.  (S.  D.)  64  N.  W. 
606. 

Vo  review  action  of  county  BuperriaorB. 

3.  In  order  to  r«view  the  action  of  the  sn- 
pervisors  of  a  county  in  organizing  a  new  town- 
ship from  a  portion  of  the  territory  of  an  exist- 
ing  township,  14  months  after  such  action  was 
taken,  quo  warranto  against  the  township  or  its 
officers  is  the  prowr  remedy.  Fractional  School 
Diet  V.  Board  of  School  Inspectorv,  27  Mich.  3, 
fc^owed.— Atlee  t.  Board  Snp'xe  Wexford  Coon- 
47.  (MidL)  64  N.  W.  380. 


HATTiHOAn 

See,  also,  •*  Carriers;  *■  "Eminent  Domain ; "  "  Horse 

and  Street  Kailroads;"  ■'Uaster  and  BervanL  " 
FrightanlDff  horses,  see  "Negligence,  "7. 

Abandonment  of  station. 

1-  Defendant  railroad  company,  after  main- 
taining a  station  for  several  yean  at  a  point  in- 
termediate two  other  points,  where  its  line 
crossed  other  roads,  abandoned  such  station, 
and  established  two  others  at  points  equiilis- 
tant  from  the  two  junctions,  in  order  to  increuM 
its  traffic,  and  provide  greater  facilities  for  the 
Inhabitants  of  the  territory  lying  between  the 
junctions.  Hdd,  that  a  petition,  liy  Uie  Inhab- 
itants of  the  station  abandoned,  to  compel  it-i 
re-ostablisliincrit,  based  on  sin  in-der  of  th*^  r;'.ii- 
road  commissioners  commnnding  defendant  to 
re-establish  such  station,  was  properly  dis- 
missed, in  that  ftetitioners  were  not  tnerebr  de- 
prived of  reasonable  facilities  to  transact  oosi- 
ness  with  defendant:  and,  unless  it  be  diown 
that  snch  Is  the  case,  the  railroad  commission- 
ers had  no  authority  to  interfere  with  defendant 
in  the  management  of  its  property  and  the  loca- 
tion of  its  stations.— State  v.  Des  Moines  &  K. 
C.  By.  Co.,  (Iowa.)  54  N.  W.  461. 

Construction  of  roed. 

t!  Under  Act  June  22, 1867.  which  provides 
that  where  a  railway  has  bem  in  operation  fo 
any  county  of  the  state  for  six  months,  it  is  its 
duty  to  erect  and  maintain  on  the  sides  of  its 
road,  except  at -crossings  of  public  roads  and 
within  the  limits  of  cities  and  villages,  suitable 
and  amply  sufficient  fences  to  prevent  cattle, 
horses,  etc.,  from  getting  on  the  railroad, 
gates  at  farm  crossings  are  a  part  of  the  in- 
closure  of  the  railroad,  and  meat  be  suitable 
and  amply  sufficient  to  prevent  stock  from  get- 
ting on  the  track.— Fremont.  E.  &  M.  Y.  K. 
Co.  V.  Pounder,  (Neb.)  64  N.  W.  509. 

3.  In  mandamus  to  compel  the  construi^ 
tlon  of  a  street  crossing  across  defendant's  rail- 
road tracks,  where  It  appears  that  many  people 
reside  on  the  street  in  qnestion;  that  the  only 
other  crossing  in  that  vicinity  ts  rendered  dan- 
gerous by  reason  of  the  switching  of  cam;  and 
that  there  is  great  delay  and  inconvenience 
incident  thereto,  which  would  be  obviated  by 
the  crossing  souf^t  to  be  established,  it  is  prop- 
er to  order  the  construction  of  the  crossing  as 
a  public  necessity. — City  of  Ft  Dodge  v.  Slin- 
neapolis  &  St.  L.  By.  Co.,  -Iowa.)  54  N.  W.  24^. 

4.  The  fact  that  there  was  a  steep  hill  at 
one  end  of  the  street,  which  rendered  It  imprao- 
ticable'  for  loaded  teams,  would  not  excose  the 
company  from  building  the  crossing  before  the 
hill  was  graded,  where  there  are  citizens  liv- 
ing on  the  street,  between  the  Iiill  and  the  rail- 
road, who  desire  to  pass  over  it.  --Cit\'  uf  I-'t. 
Dodge  V.  Minneapolis  &  St.  L.  By.  Co.,  (lowa,^ 
54  N.  W.  243. 

5.  A  railroad  company's  IniolvencT  does  not 
relieve  it  from  the  discharge  of  Its  duty,  under 
Code,  §  1262,  which  provides  that  any  rail- 
road corporation  may  ralae  or  lower  any  high- 
way for  the  purpose  of  having  its  railway  cross 
over  or  under  the  same,  and  shall  pot  such  high- 
way in  as  good  conilition  and  repair  as  before 
such  alteration.— City  of  It.  Dodge  v.  lelinm*- 
apoUs  &  St  L.  By.  Co.,  (Iowa,)  64  N.  W.  24;s. 

6.  In  mandamus  by  a  city  to  compel  the  rv 
ceiver  of  a  railroad  company,  appointed  in  pro- 
ceedings to  foreclose  a  mortgage,  to  construct 
a  street  crossing  over  its  tracks,  it  is  not  error 
to  refuse  to  allow  the  receiver  to  adopt  such  a 
plan  for  the  toosslng  as  to  Urn  seems  proper, 
especially  where  the  defense  that  the  crossing 
is  mmeoessarr  Is  made.— Gitr  of  Ft  Dodge  v. 
Minneap^  &  St  L.  By.  Co.,  Otowa,)  M  K  W. 
243. 

7.  In  manilamuB  jy  a  city  lo  compel  the  re- 
ceiver of  a  railroad  company,  appointed  in  |.ro- 
ceetlings  to  foreclose  a  mortgage,  to  construct  a 
street  crossing  over  its  tracks,  where  the  peti- 
tion prays  for  a  "good,  sufficient,  and  safe" 
crossing,   and  the  evidence  ahowa  thai  a 
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grade  crwIu  voold  not  ba  a  'a^- 
dent,  and  aaie"  one,  the  conrt  may,  ander 
ita  power  to  control  the  expenditure  of  iiionev 
bj  the  receiver,  order  the  cooBtructon  of  an 
overtiead  cro89i3i;.  nr..I  vHo^  and  K.k'^/ii>un>tp 
la  its  judgment  puiu  and  meeiflcatiooB  thereof, 
and  order  the  gradinc  oi  its  approaches.— 
Oit7  of  Ft  DodjK  t.  MlnneapoUs  &  8t  U  By. 
Co.,  aowa.)  64N.  W.  243. 

Insolvency— Aotion  against  reoeirer. 

8.  Comity  does  not  demand  that  proceed- 
ings against  the  receiver  of  a  railroad  companr, 
instituted  in  the  court  which  appointed  him, 
to  compel  him  to  omstmct  u  lughuar  crosHiug 
OTw  Its  tracks,  riiall  be  dela;r'cd  to  await  the  ac- 
tion ot  the  court  <tf  another  state,  which  ap- 
pointed the  reccirer,  as  to  the  mortgaged  prop- 
erty in  that  state.— City  of  Ft  Dodge  Min- 
neapolis &  St.  L.  Ry.  Co..  aowa.)  54  N.  W.  243. 

Aooldent  at  orossinR. 

9.  Flalntifl  was  struck  by  defendant  rail- 
war'a  locomotiTa,  which  the  evidenca  abowed 
was  not  Fanning  at  nndne  speed  at  the  time, 
nnd  there  was  no  statute  reqniring  the  sonnd- 
ing  of  a  signal  at  the  place  of  the  accident.  The 
engineer  saw  plaintiii  approach  the  track  with 
the  apparent  Intention  of  crossing  it,  for  which 
there  was  ample  time,  but  plaintiff  started  to 
walk  along  the  track  between  the  rails.  Where 
plaintiff  stepped  on  the  track,  he  could  hare 
seen  the  looomotire  for  80  rods.  When  the 
engineer  realized  plaintifTs  intention,  he  gave 
an  alarm,  hit  i(  was  too  late.  H'^d,  tlit>t  the 
engineer  bad  the  right  to  assume  that  plaintiff 
would  oroes  the  track,  and  that  he  knew  the  lo- 
oomottTe  was  approaching,  and  it  was  error  to 
submit  to  the  jury  the  question  whether,  by 
the  exercise  of  reasonable  care  by  the  engineer, 
the  accident  might  hare  been  avoided.  53  N 
W.  743,  affirmed, — Schmolze  t.  Chicago,  M.  & 
St.  P.  By.  Co.,  (Wis.)  54  N.  W.  KHi. 

in.  Id  an  action  against  a  railroad  company 
for  killing  plaintiffs  intestate  at  a  crossing,  the 
fact  that  from  a  certain  point  on  the  road, 
where  deceased  approached  the  crossing,  he 
could,  by  turning  in  a  certain  direction,  see  an 
approachiiw  train  a  distance  of  half  a  mile,  is 
not  ground  fbr  taking  the  case  from  the  jury, 
when  there  is  efridence  tending  to  show  that,  at 
the  respective  rates  of  speed  of  deceased  and 
the  train,  he  must  have  passed  that  p<Hnt  before 
the  train  came  within  view  therefrom. — Hen- 
drickson  v.  Great  Northern  Ky.  Co.,  (Minn.)  54 
N.  W.  189. 

11.  In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  intestate  at  a  dty 
street  crossing,  where  there  were  aeveral  tracks, 
there  was  evidence  that  the  deceased,  who  was 
^£5  years  old,  and  possessed  all  his  faculties,  ap- 
nroachcd  the  crossbg  at  a  rapid  walk.  In  broad 
daylis^;  that  he  had  an  nnobatrncted  view  for 
1,000  feet  in  the  direction  defendant's  train  was 
npprnacbing;  that,  as  he  reached  the  crossing, 
he  looked,  and  walked  fen*  3V>  feet  in  plain  view 
of  the  apnroacliing  train,  without  slacking  his 
speed,  but  did  not  look  again  before  he  was 
struck.  Hdd,  that  he  was  guilty  of  contribu- 
tory neglicence.— Graf  v.  Chicago  &  N.  W. 
Ky.  Co^(Mich.)  54  N.  W. 

IS.  Plaintiff  was  injured  while  crossing  de- 
fendant railway  company'a  tracks  at  night,  by 
being  strnck  by  a  yard  engine.  There  were 
four  tracks  where  the  accident  occurred,  run- 
ning north  and  south.  Plaintiff,  who  was  fa- 
miliar with  the  locality,  was  going  west,  and 
the  evidence  showed  that  his  view  of  the 
tricks  south  was  obstructed  by  buildings  until 
within  a  few  feet  of  the  crossing,  except  for  a 
short  vace,  100  feet  from  the  track,  and  while 
fuuing  this  plaintiff  looked  south  for  trains. 
iVhen  he  reached  the  crossing  a  train  wa»  go- 
ing south  on  what  plaintiff  mistakenly  thought 
was  the  east  track,  so  ne  did  not  look  south, 
and  while  waiting'  for  it  to  pass  he  was  struck 
by  an  engiue  coining  north  on  the  east  track, 
on  which  he  was  standing  without  knowing  it. 
There  was  evidence  that  an  elei.'tric  light  shone  I 


on  the  rails  at  nl^t,  and  that  trains  going 
north  were  alwavB  on  the  east  track,  and  those 
going  south  on  the  one  next  west  thereof;  but 
plaintiff  testified  that  he  liad  seen  trains  going 
aoutb  on  the  east  track,  and  supi>osed  thej 
always  ran  there.  The  sidewalk  over  the 
tricka  was  planked  even  with  the  tops  of  the 
rails,  and  it  appeared  that  a  persun  might  walk 
over  the  rails  in  the  night  without  discovering 
them.  Stid,  that  plaintiff's  contributory  negli- 
gence was  a  question  for  the  iuir.- Regan  v. 
Chicago,  M.  &  St.  P.  Ry.  Ca,  (wU)  64  N.  W. 
623. 

Killing  stock. 

18>  In  an  action  against  a  railroad  ewapany 
for  double  damages  for  kming  a  colt  on  Ita  right 
of  way,  where  the  petition  fails  to  allege  that 
the  c4Ht  was  running  at  large,  and  defendant 
fails  to  object  to  such  omission,  it  Ls  proper,  in 
Instructing  the  jury,  not  to  make  defendant's 
liability  contingent  on  that  state  of  facts.— 
Daugherty  v.  Chicago.  M.  &  St.  P.  Ry.  Co.. 
(Iowa.)  54  N.  W.  219. 

14.  Id  an  action  against  a  railroad  for  kill- 
ing a  colt,  it  Is  not  error  to  allow  plaintiff  to 
testify  that  defendant's  foreman  pointed  out 
to  him  the  place  where  the  accident  occurred, 
without  atanng  what  the  foreman  sidd.— Karr 
r.  Chicago,  B.  I.  A  P.  Ry.  Co.,  ^owa,)  54  H. 
W.  144. 

16.  On  an  Issue  as  to  whether  or  not  defend- 
ant's train  crippled  a  steer,  a  witness  testified 
that  he  saw  a  train  pass,  heard  the  whistle  of 
the  locomotive,  and  saw  cattle  running  away. 
Immediately  afterwards,  witness  went  to  the 
cattle  guard  on  defendant's  track,  and  found 
the  steer  in  It  From  its  portion  it  appeared 
that  it  could  not  have  been  there  before  the 
train  passed.  Held,  that  the  evidence  was  suffi- 
cient to  show  that  defendant'a  train  caused  tbo 
crippling  of  the  steer. — Baxt«  v.  Chicago.  R.  I. 
&  P.  Ry.  Co.,  (Iowa.)  54  N.  W.  850. 

10.  In  an  action  for  fclinng  stock  tresiuisdng 
on  defendant's  ri^t  of  way  the  jury  is  not 
obliged  to  accept  as  conclusive  uie  positive 
evidence  of  the  engineer  that,  though  be  was 
looking  forward  along  the  track,  he  old  not  see 
such  stock  until  within  25  or  30  feet  of  them, 
if  they  believe  from  other  evidence  that  at 
the  time  of  the  accident  it  was  so  lie^t  as  to 
render  socb  statement  Improbable.— IJgbthouse 
V.  Cbimgo.  M.  A  St  P.  H7.  Co.,  (S.  0.)  54  N. 
W.  320. 

17.  In  an  action  against  a  ndlway  com< 
pany  to  recover  for  Injury  to  plaintlfTa  horses 
ft  appeared  the  railroad  crossed  a  highway  at 
a  very  acute  angle,  and  that  the  train  was 
running,  according  to  the  engineer's  testimony, 
30  or  35  miles  an  hour,  and,  acconliu;;  to 
plaintiff's  witnesses,  from  10  to  15  miles  an 
hour.  The  engineer  testified  that  he  first  saw 
the  horses  just  after  he  had  blown  the  whistle 
for  the  crossing;  that  they  were  in  a  field 
near  the  highway,  but  he  did  not  pay  much 
attention  to  them  nntil  he  saw  they  ware  deter- 
mined .to  go  down  the  highway,  and  cross  the 
track  ahead  of  the  train;  that  he  then  applied 
the  stock  alarm  whistle,  and  when  he  saw  he 
could  not  scare  them  off,  applied  the  air  brake, 
until  the  engine  stopped  on  the  crosBiag,  where 
it  struck  the  bind  norse.  Plaintiff's  witnesses 
testified  that  the  train  slackened  in  speed 
alKiut  30  rods  from  the  crossing:  that  the  speed 
then  increased  to  about  Its  former  rate,  and  so 
continued  until  jnst  befbre  reaching  the  cross- 
ing, when  the  train  slackened  again,  so  as  to 
stop  on  the  crossing,  near  where  it  strnck  the 
horse.  Hdd,  that  a  juir  was  not  justified  in 
finding  the  engineer  guilty  of  gross  negligence. 
—Lynch  T.  Xorthem  Pac  R.  Co.,  (Wis.)  54  N. 
W.  610. 

In  an  action  for  stO(^  killed,  the  evi- 
dence was  undisputed  that  plaintifTs  cattle  en- 
tered upon  defendant's  track  at  a  farm  cross- 
ing, through  an  open  gate  constituting  a  part 
of  the  fence  which  deiendant  was  required  to 
maintain.  The  evidence  was  very  clear  that 
the  apparatus  for  fastening  the  gate  had  beoi 
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ont  of  order  for  weeks,  and  that,  as  a  oonse-  • 

(Hienee,  the  gate  was  very  freiiuently  Itft  (ippii  ■ 
or  at  leaet  tmfaBteoed,  so  thiat  the  slightest ' 
force  would  cause  it  to  open.  Held,  that  the ; 
cTidence  justified  a  Terdict  for  ploiatiff. — Chls- ' 
holm  V.  Northero  Pac  R.  Co.,  (Minn.)  54  N. , 
W.  1061. 

Iv.  In  an  action  against  a  railroad  company 
for  killing  a  colt  it  was  shown  that  the  eolt 
woe  killed  by  a  night  train:  that  In  the  morn'  ' 
Ing  its  body  was  found  on  the  rlRbt  of  way  near  I 
a  niehway  croeaing,  and  that  there  was  a  gap  I 
in  the  fence  through  which  It  could  hare  gone  I 
npon  the  right  of  way.    There  were  hoofpnnts  , 
on  the  highway,  and  none  on  the  railroad  land.  I 
but  it  was  shown  that  the  character  of  the  . 
railroad  land  was  such  that  prints  would  not  be 
made  in  it,  and  that  those  in  the  road  might 
bare  been  made  by  other  nnimnls.    Bdd,  that 
tiie  evidence  justified  a  finding  that  the  colt  was  . 
killed  on  the  right  of  way,  and  not  on  the  cross-  ! 
iiig. — Daugherty  v.  Chicago,  ISI.  &  St.  P.  Ky, 
Co..  (Iowa,)  54  N.  W.  219. 

90.  In  an  action  for  killing  a  colt,  the  eri- 
dence  showed  that  the  colt's  body  was  found  on 
defendant's  right  of  way  in  the  morning;  that 
at  dusk  of  the  day  before  the  colt  was  at  plai.i- 
tifTs  home,  about  one  eighth  of  a  mile  from  the 
railroad,  one  fourth  of  a  mile  from  the  polut 
where  the  highway  crossed  the  track,  and  a  mile 
and  a  quarter  from  the  place  where  pliUatiff 
claimed  that  the  colt  went  jipon  the  ngbt  ot 
way.  Defendant's  engineer  teftified  that  his 
engine  struck  the  colt  at  night,  at  the  crossing, 
while  running  at  50  miles  an  hour,  and  earned  ft 
OD  the  pilot  about  a  mile  and  a  half.  No  tracks 
led  to  the  spot  where  the  body  lay.  Hdd,  that 
the  evidence  did  not  jnstify  a  finding  that  the 
colt  was  killed  on  the  right  of  way. — King  t. 
Chicago,  H.  L  &  P.  Ky.  Co.,  (Iowa,)  54  N.  W. 
204. 

21.  In  an  action  against  a  railroad  company 
for  billing  a  cow,  the  eyidence  showed  that  the 
cow's  body  was  found  ben^  the  track,  upon  the 
right  of  way,  four  to  eight  feet  beyond  a  fence 
bounding  a  hifrhway  which  crossed  the  track. 
One  board  in  the  fence  appeared  to  have  been 
recently  broken,  and  the  engineer  testified  th«t 
his  en^ne  stmek  the  cow  while  she  was  m  the 
highWAjr,  and  threw  hw  throngh  the  fence.  But 
there  were  no  ^gns  of  hair  or  blood  on  the 
fence,  and  there  were  cow  tracks  near  the  spot 
where  the  body  of  the  cow  was  found.  The 
fence  adjoining  the  track  was  so  defcctire  that 
the  cow  could  have  walked  to  the  spot.  Hdd, 
that  the  evidence  Justified  a  finding  that  the 
cow  was  killed  on  the  right  of  way.— King  t. 
Chicago,  H.  L  &  P.  By.  Co.,  (Zowa.)  M  N.  W. 
Ii04. 

EilKnz  stook — Instructions. 

22.  Where  the  court  charged  that  to  entitle 
one  who  has  been  injured  in  his  property, 
through  the  neglect  of  a  railroad  company  to 
properly  fence  Its  tracks,  to  recover,  "it  is  only 
necessary  for  such  owner  to  prove  the  injury 
to  or  destmctton  of  his  property,"  the  error  is 
cured  hy  the  further  charge  that  the  harden  Is 
on  plaintiff  to  estabHsh,  by  a  preptnulerance  of 
eviilence,  all  the  allegations  of  his  ooinplaint; 
that  the  plaintiff  could  recover  ouly  if  the  colt 
was  running  at  large,  and  passed  onto  the 
track  by  reason  of  defendant's  failure  to  prop- 
erly fence  it,  and  that  a  fnilure  or  neglect  to 
fence  its  track  rendered  the  defendant  liable 
to  the  person  Injured  by  such  neglect,  unless 
ocrnsioiipil  by  the  willful  act  of  himself  or  his 
niteiit.— Ivarr  r.  Chicngo,  R.  1.  &  P.  Hy.  Co., 
tlowa,)  54  N.  W.  144. 

28.  In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  horses,  there  was  evi- 
dence that  defendant  constructed  a  fence  along 
its  line  through  plaintiff's,  land,  and  bailt  a 
gate  for  a  farm  crossing;  but  that  the  fence 
and  gate  were  so  poorly  made  that  the  gate 
blew  down,  and  plaintiff's  horses  escaped  on 
the  track  and  were  injured.  Held,  that  the 
court  properly  charged  that,  "if  yon  find  from 


the  evidence  that  defendant,  when  tt  fenced  Its 

road  through  plaintiff's  land,  put  in  a  gate, 
but  so  ntgligeutly  and  carelessly  kept  up  and 
maintained  such  gateway  across  its  right  of 
wuy  that  plaintiff's  horses  passed  througa  sucb 
gateway  npon  said  defendant's  right  of  way 
and  railroad,  and  were  killed  or  injured  In  c»n- 
sequencG  thereof,  then  you  should  find  for  the 
plaintiff."— Fremont.  E,  &  M.  V.  B.  Co.  v. 
Pounder.  (Neb.)  64  N.  W.  509. 

z^-  The  court  properly  refused  to  charge  that 
the  railroad  company  cannot  be  h^  liable  for 
any  Injury  done  to  plaintiff  s  horses  on  the 
ground  of  negligence  of  defendant  in  not 
keeping  the  fence  on  the  sides  of  its  road,  or 
any  part  thereof,  or  any  gates  therein,  in  suf- 
ficiently good  repair  to  prevent  horses  from 
getting  on  its  railroad,  or  for  any  defect  in 
the  fence  or  gates,  alone,  nnlets  yon  find  that 
the  alleged  injury  to  the  horses  was  caused  by 
actual  collision  with  defendant's  locomotives  or 
trains.— Fremont.  B.  &  M.  V.  B.  Co.  t.  Poond- 
er.  (Neb.)  54  N.  W.  609. 

Fires  set  by  losomotives. 

25.  In  an  action  against  a  railroad  oompany 
for  damages  caused  by  fires  set  by  aparln  from 
defendant's  engines  it  need  not  M  peored  that 
any  particular  engine  was  at  fault,  bat  It  will 
be  sufficient  if  it  is  proved  that  the  fire  was  set 
by  any  engine  passing  over  defendant's  rail- 
way; and  the  evidmoe  mav  be  wholly  elrcnm- 
stantial,— as,  first,  that  It  was  possible  for  fire 
to  reach  plaintiff's  property  from  defendant's 
engines;  and,  second,  facts  tending  to  show 
that  it  probably  orifdnated  from  tuit  cause, 
and  no  other.— Union  Pac  By.  Co.  t.  Kdler, 
(Neh.)  54  M.  W.  420. 

ML  Where  the  proof  shows  that  a  fire  orig- 
inated from  an  engine  running  over  defendant  a 
railway,  it  ia  unnecessary  for  plaintiff  to  show 
affirmatively  any  defect  In  the  conntmction  or 
condition  of  the  engine,  or  any  ne^igence  in  its 
management,  since  negligence  will  be  presumed 
from  the  fact  that  fire  was  net.— Union  Pac. 
Ry.  Co.  V.  Keller.  {Neb.>  M  N.  W.  420. 

87.  In  an  action  against  a  railroad  company 
for  bnming  plaintiffs'  sawmill  and  lumber  ad- 
jacent to  defendant's  track,  the  Jury  found 
that  a  particular  engine  was  on  such  track  Just 
btfore  the  fire:  that  the  fire  originated  from 
"sparks  or  coals"  from  snch  engine;  and  that 
defendant  was  not  guilty  of  negllgenee  which 
caused  the  fire.  There  was  evidence  that  after 
the  train  deiiarted  "ashes,  cinderH.  and  (Yia'i" 
were  found  between  the  rails,  and  that  the  fire 
could  be  traced  from  the  track.  In  the  saw- 
dust, into  the  lumber  pile  from  whidi  It  ex- 
tended to  the  mill,  etc.  All  the  witnesses  on 
the  subject  testified  that  the  engine  was  new. 
perfectly  constructed,  and  supplied  with  all  the 
mixieri'  ntn'liaiK-ea  to  prevent  the  escape  of  fire. 
Hdd,  that  it  was  error  to  direct  a  special  ver- 
dict that  the  engine  was  in  good  condition, 
properly  eqnira>ed  to  ivevent  Ihe  escape  of  fire. 
—Stacy  V.  Milwaukee,  L.  8.  &  W.  Ry.  Co., 
(Wis.)  M  N.  W.  779. 

'i-y.  It  was  error  to  instmct  the  Jnry  that,  it 
appearing  that  the  engine  was  properly  con- 
structed with  the  usual  appliances  to  prevent 
the  escape  of  fire,  if  the  locomotive  was  han- 
dled without  negligence,  tboneh  fire  did  escane 
from  it  and  communicate  with  refuse  on  the 
track,  the  Jury  must  answer  that  defendant  was 
not  guiltytrf  negligence.— €ta(7  t.  Uilwankee, 
L,  8.  &  W.  Ry.  Co.,  (Wis.)  M  N.  W.  779. 


BAPXL 

What  constltutos— Female  nnder  bvo. 

I.  A  girl  of  15,  who  has  led  a  virtuous  life 
for  6  or  7  years,  is,  notwithstanding  po-<.sible  un- 
chastity  before  that  time,  within  Laws  1887.  Ni. 
143,  declaring  a  p:'uiilt,v  agninst  any  one  who 
shall  carnally  know  :i  giil  of  :hnt  nic  "tht^ri'to- 
fore  chaste.^>-Peopl«  V.  Mills.  (Mich.)  54  N. 
W.  488. 
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Bvidence. 

3.  On  a  proaecntion  for  carnallr  knowing  a 
roiine  frirl,  tbe  Inttn-.  after  testifying  on  cross- 
examination  tbnt  n  written  Btatement  made  by 
her  hud  lieeu  preuaietl  the  prosecuting  at- 
toruer,  who  told  her  to  sign  it,  might  properly 
be  re-eiainined  to  show  that  tbe  statement  was 
in  her  own  langiiage.  that  no  threats  or  indtice- 
meiits  bad  been  held  out  to  her  in  regard  to  It, 
and  that  she  had  uot  been  asked  to  say  anything 
tlierein  that  was  not  true. — People  t.  Mllla, 
(Mich.)  M  N.  W.  488. 

BatiiloBtion. 

Of  agent's  Mts,  see  "  Principal  and  Agent, "  11. 
Of  altered  inatroment,  we  'Alteration  ox  Instni- 
menti,  "  1. 

Beal-Bstate  Agents. 

See  "Factors  and  Brokers. " 

BBOKIVEBS. 

Appcdnted  in  another  stata,  recognition  of  rights, 
■ee  *Confllot  of  Laws,  **  S. 

Appointment. 

1.  Code,  i  2003,  proTldea  for  the  appoint- 
ment of  a  receirer  on  tbe  petition  of  either 
party  to  a  procee<ling,  ahowing  that  he  has  an 
interest  In  the  proper?  in  cDntroTeray.  wiileh  li 
in  danger  of  b^ng  lost.  Section  1938  proridea 
that  in  tho  absence  of  stipulations  to  the  con- 
trary the  mortgagor  of  real  property  retains 
the  legal  title,  and  right  of  possession  thereto. 
Section  3319  provides  that  a  mortgage  shall  be 
foreclosed  in  equity.  Section  3102  provides 
that  when  real  property  ia  sold  under  general 
execution  the  defendant  may  redeem  the  prop- 
erty witbiu  a  year  from  tbe  day  of  sale,  and 
during  that  time  he  is  entitled  to  the  posseft- 
pdon  of  the  property.  Hdd.  that  a  mortgage 
which  does  not.  In  terms,  give  to  tbe  mortf^gee 
the  right  of  posBeasion  oefore  sale,  or  tbe  ex- 
piration of  the  time  for  redemption,  nor  pledge 
the  reTennea  of  the  property,  credits  no  intei^ 
est  Id  the  right  of  posaeasion  given  by  statute, 
nor  in  the  revenaea  accruing  from  the  property, 
and  the  appointment  of  a  receiver  to  take  pos- 
sesion of  the  property  so  mortgaged,  or  to  ap- 

ftropriate  the  revennes  derived  therefrom,  vio- 
atea  the  stntntory  righta  of  the  mortgagor,  and 
those  clainii.  ;liroiigh  him.— American  Invest. 
Co.  V.  Farrsii-.  ilowa,)  54  X.  W.  Ml. 

9.  The  fact  that  a  receiver  has  been  ap- 
pointed in  suit  to  foreclose  a  mortgage  on  prop- 
erty of  a  corporation  will  not  prevent  the  appoint- 
ment of  another  receiver,  under  Qen.  St.  1878. 
c.  70,  in  proceedings  to  sequester  all  the  prop- 
erty of  the  corporatioQ  for  the  benefit  of  all  itn 
creditors.  —  St.  Louis  Car  Co.  v.  Stillwater 
St.  Ily.  Co..  (Minn.)  64  N.  W.  1064, 

S.  An  iDsoiveut  stockholder  is  not  a  neces- 
■ary  party  defendant  to  a  proceeding  againat  a 
corporation  to  obtain  a  receiver  therefor,  and  to 
compel  the  individual  stockboidera  to  pay  np 
their  aubscriptioua  bo  far  as  necessary  <o  pay 
corporate  debts.— Wilson  v.  California  Wine 
Co..  (Mich.)  54  N.  W.  643. 

Action  against. 

.  4.  Where  mandomua  againat  a  receiver  la 
Institnted  in  tbe  court  which  appointed  him, 
and  the  court  entertains  the  action,  he  cannot 
object  that  it  is  an  improper  remedy,  or  that 
the  relief  sought  might  have  been  obtained  in 
a  more  Bunimary  and  leas  formal  manner. — 
City  of  Ft.  Dodge  v.  Minneapolla  ft  St  L.  Ry. 
Co.,  (Iowa,)  54  N.  W.  243. 

BEOBlVUlO  STOLEN  GOODS. 

Information. 

1.  An  information  for  receiving  utolen  prop- 
erty need  not  allege  the  time  and  place  of  the 
theft-People  t.  Smith*  (Mlch.j  IA  N.  W.  487. 


I  Evidence  of  restitution.  ' 

2.  To  obttiin  the  benefit  of  How.  St.  S  9143, 
providing  that  If  a  party  oouvicted  for  the  first 
time  of  receiving  stolen  property  makes  resti- 
tution, and  the  act  of  stealing  is  simple  lar- 
ceny, he  shall  not  be  Imprisoned  In  the  state 

'  prison,  defendant  must  show  to  the  trial  court, 
;  before  sentence,  a  comnliance  with  these  con- 
ditiona.— People  v.  Smith,  (Mich.)  fi4  N.  W. 
:  4S7. 

Beconventton. 

See  "beUOfl  and  Counterclaim.  ** 

Recorder. 
HeitUgvnoB  of.  Me  "Begieter  of  Deedab" 

Becords. 

Of  mortgagea,  see  "Mortgages. 
On  appeal,  see  "Appeal, "  16^ 

Bedemptton. 

Fmo^fbreelonire  of  mortga^  aee  "Uortffagw," 
From  tax  aale,  see  "Taxation,  **  19-Mb 

Beformatiaii. 

Of  oontract  see  "Equity, "  1-6. 

BBOISTBB  OF  DWDB. 

Negligence. 

1.  Under  Code,  8  192S,  reqalrlng  the  coun- 
ty recorder  to  Index  any  instrument  filed  for 
record  forthwith,  any  delay  in  Indexing  auch 
an  Instrument  is  presumptive  evidence  of  neg- 
lieoce.— First  Nat  Bank  v.  Clements,  (Iowa.) 
64  N.  W.  107. 

3.  The  recorder  testified  that,  with  the  aid 
of  a  clerk,  he  waa  able  to  do  the  wmk  of  the 
office;  that  the  derk  did  not  work  at  indexing 
instruments;  that  It  took  from  10  to  10  min- 
utes to  index  an  Instrument;  that  on  the  day 
in  question  30  Instruments  were  filed  for  rec- 
ord; that  plalntUfa  was  the  twenty-seventh  in 
number;  and  that  being  busy  with  other  wori^ 
he  indexed  26  on  that  day,  and  the  balance  on 
the  next  day.  Eeld,  that  the  evidence  eeUb- 
lished  negllfffince.— Frst  Nat  Bank  T.  GiemantB, 
aowa,)  »  N.  W.  197. 

Behearlngr. 

On  appeal,  aee  "Appeal. "  88-84. 

KKT.y.AHW  AJSm  DISCHABOB. 

See,  alao.  Compromise; "  "Payment " 

Of  mortgage,  aee  "Chattel  Mortgages, "  IS. 

Of  BureUea,  aee  "Frlnoipal  and  Surety,"  1-5. 

Conatmotion. 

Alexander,  after  the  death  of  hia  wife, 
Anna,  released  to  hla  wife's  heirs  all  his  inter- 
est in  her  estate,  and  ail  his  claims  upon  or 
against  the  same,  except  such  as  were  in  the 
form  of  "book  accounts."  When  he  died  he 
had  in  his  posaossioo  a  small  book  In  which  he 
had  made  the  following  memorandum: 
"Alex,  and  Anna. 

"Sold  the  land  to  Henry  Bnck,  Mamb  4th, 
1886. 

"J125.00 

"John  Cosgrove  paid  y7(H.0U 
Jan.  OtU,  1S88." 

~Held,  that  the  anme  wna  not  a  "book  ae- 
connt,"  within  the  meaning  of  the  rdeaaa.— 
Taylor  v.  Horat.  (Minn.)  64  N.  W.  734, 
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BEUatOnS  SOCIETIES. 

Powers  of  oonrte. 

When  r^bts  ot  profietty  are  la  qaeatioQ, 
dvU  courts  will  Inguire  whether  or  not  the 
organic  ralea  and  forms  of  proceedingB  pre- 
scribed by  an  ecdariastical  body  hare  been 
followed.— Pomider  t.  Ash,  (Neb.)  54  N.  W. 
847. 

DiBcipllne — Charges  against  preacher. 

2.  The  "Disdpllne"  of  the  BTanRelical  As- 
sociation of  North  America,  part  6,  c.  2,  | 
119,  proTidlns  for  certain  proceedinss  in  case 
a  preacher  "is  under  report  of  i>eliig  guilty  of 
some  crime  expressly  forbidden  in  the  Word  of 
God  as  an  unchristian  practice,  sufBcient  to  ex- 
clude a  person  from  the  kingdom  of  grace  and 
pory,"  does  not  aroly  In  case  of  cnar/^  of 
improper  words,  actions,  or  temper  which  con- 
tain no  element  of  any  indictable  oflEenae.— 
Pounder  t.  Aah,  (Neb.)  54  N.  W.  847. 

Eemainder-Man. 

Assignment  ot  morteage  1v<  eflect  on  life  tenant, 
see  "Estates." 

BEUOVAIi  OF  OAUBES. 

Petition. 

1.  A  petition  for  removal  to  a  federal 
court,  althooeh  arerrinK  that  the  controversy 
exceeds  the  lurisdtotional  amount,  is  not  'in 
due  form"  within  Act  Cong.  March  2,  1867,  so 
as  to  ju^fy  removal,  where  the  original  peti- 
tion shows  tliat  the  controversy  is,  in  fact  less 
than  said  amount.  —  MiddletOQ  t.  Middlrton, 
aowa.)  64  N.  W.  14S 

8.  Actual  presentation  to  the  state  court, 
if  In  session,  is  a  courtesy  due  to  the  court,  but 
it  is  not  expressly  required  by  the  law;  and, 
where  there  will  be  no  session  of  the  court  to 
which  the  petition  could  be  formally  presented 
within  the  time  when  the  defendant  mnst  an- 
swer, the  claim  of  courtesy  to  such  court  can- 
not be  allowed  to  defeat  defendant's  rijcht  of 
removal.  Corson,  J.,  dissentinir.— North  Ameri- 
can Loan  &  Trust  Co.  v.  C^loniiU  &  U.  S. 
Morte.  Co..  (S.  D.)  64  N.  W.  «S9. 

S.  Under  Act  Oong.  March  8.  1887,  I  8, 
which  proTides  that,  whenever  a  par^  desires  to 
remove  any  suit  capable  of  being  removed  into 
the  federal  court,  he  may  make  and  file  a  peU- 
tion  and  bond  in  such  suit  in  such  state  court 
at  or  b^ore  the  time  required  for  defendant 
to  answer,  and  It  shall  then  be  the  duty  of  the 
state  court  to  accept  such  petition  and  bond, 
and  proceed  no  further  in  such  suit,  the  filing 
of  a  sufficient  petition  and  bond  tn  the  office 
of  the  clerk  of  the  court  in  which  Hucb  action 
is  pending,  with,  and  as  a  part  of,  the  records 
of  the  case,  is  a  filing  of  the  same  **in  sndi  suit 
in  such  state  court,"  within  the  meaning  ot  the 
act  Corson,  dissenting. — North  American 
Loan  &  Trust  Co.  v.  Colonial  &  U.  S.  Mortg. 
Co.,  (S.  D.)  64  N.  W.  659. 

4.  A  petition  and  bond,  so  filed  within  the 
time  prescribed  br  section  3,  ipso  facto  arrests 
the  authority  of  uie  state  court  to  proceed  fur- 
ther in  the  case.  Corson,  J.,  dissenting. — North 
American  Loan  &  Trust  Co.  v.  Colonial  &  U. 
S.  Mortg.  Co.,  (8.  D.)  64  N.  W.  669. 

Beat. 

Bee  "Landlord  and  Tenant. " 

Bepeal. 

Of  statute,  see  "Statutes, "  6-8. 

BEFUBVnr. 

When  lies. 

I.  Where  goods  are  sold  npon  credit  In- 
duced by  the  fraudulent  represMttationa  of  the 


vendee  as  to  bfs  solvency  or  ability  to  pay  for 
the  same,  the  vendor  may  rescind  the  sale  upon 
the  discovery  of  the  fraud,  and  replevy  the 

Si>d8.^McKinner  T.  First  Nat  Bank,  (Neb.) 
N.  W.  968. 

8.  Where  com  In  a  single  pile  or  crib, 
owned  by  two  tenants  in  common,  is  In  the 
exclusive  possession  of  one,  the  other,  if  his 
cotenant  refuses  a  division  when  properly  de- 
manded, may  recover  his  porthm  of  tiie  grain 

(Neb.)  54  N.  W.  990. 

S.  The  action  of  claim  and  delivor  will  lie 
to  recover  propwty  seized  under  a  writ  of  at- 
tochment,  vvhen  it  la  stated  in  the  affidavit  that 
the  property  was  exempt  from  such  seizure. — 
Wagner  v.  Olson.  (N.  D.)  54  N.  W.  286. 

  Property  seised  for  taxes. 

4.  How.  St.  {  8318,  prohibiting  replevin  as 
a  remedy  for  the  detention  of  property  taken 
by  virtue  of  a  tax  warrant,  does  not  apply 
where  the  tax  collector  did  not  have  a  rifi^t  to 
the  tax.— Lantis  v.  IMthmlUer,  (Alich.) 

B.  Rev.  St  I  3732.  providing  that  replevin 
shall  not  be  melntaineti  before  a  Justice  of  the 
peace  for  property  taken  by  virtue  of  any 
warrant  for  the  collection  of  taxes,  does  not 
apply  to  a  case  where  a  person's  property  is 
seized  under  a  warrant  for  taxes  aseeesed 
against  another.— C.  O.  Thompson  Lumber  Co. 
V.  Hynes,  (Wis.)  64  N.  W.  6^ 

Pleading. 

«.  A  petition  in  replevin  which  gtvea  the 
value  of  certain  goods,  specifically  averrins  thst 
plamtiffs  are  the  owners  of  the  same,  and  en- 
titled to  their  immediate  possession,  and  ihat 
defendant  wrongfully  withholds  avch  pOMws- 
sion.  is  sufficient.— McEinney  T.  First  Nai. 
Bank,  (Neb.)  64  N.  W.  963. 

Bond. 

7.  Plahitiffis,  as  mortgagees,  bronalit  a  re- 
plevin suit  against  the  assiniee  of  Gbe  mort- 
gagor. The  juiy.  thouj*  finding  the  issues  in 
favor  of  plahittffs,  failed  to  assess  the  value  of 
uetr  special  interest  Later  the  assignee  ko)<I 
the  goods,  and  paid  to  plaintiffs  the  proceeds, 
amounting  to  more  than  the  debt  secured  hy 
the  mortgage.  Subsequently,  plaintiffs  brought 
this  action  on  an  undertaking  which  had  been 
^ven  by  the  assignee  in  order  to  obtain  posses- 
sion from  the  sheriff  of  the  goods  after  they 
were  replevied,  which  nndertaUng  limited  the 
amount  of  recovery  thereon  to  "the  total 
^ount  received  from  the  sale  of  the  goods." 
Had,  that  plaintiffs  coold  not  recovw.— Gage  v. 
AIleI^  (Wis.)  64  N.  W.  627. 

Bepresentatlona. 

By  vendor,  see  "Vendor  and  Purchaser,*^ 

Besdsaion. 

Of  contract,  see  "  Contracts, "  17-Ul 
Of  sal^  see  "Sale, "  17-19. 

Bea  Judicata. 

See  "Jadgmant, "  1S-S4. 

Itesolutlon. 

ot  otty,  see  "Municipal  Corporations,  "  M; 

Bee"TMntlon." 

On  appeal,  see  "Appeal, "  87-68. 

EevivaL 

Of  Judgment,  see  "Judgment,  "98,  W. 
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Bevooation. 

Of  wlllB.  tee  *WUU,"  T, & 

BIPABIAN  BiaHTS, 
Bee,  w.]»o,  "llaTlgable Waters." 

DiTiBion  between  adjoining  holdings. 

1.  The  rule  to  determine  the  division  line 
between  adjoining  faoldiii^^  m  the  shnllon- 
waters  of  a  Darigable  bay,  of  owners  of  land 
bordering  thereon,  and  located  on  n  cove,  ia  (1) 
to  niea<<ure  thf  whole  exteot  of  the  shore  line, 
and  coiupnte  how  many  rods,  Tarda,  or  feet 
each  riparian  propiletor  owns  toereon;  Ci)  to 
divide  the  na^gaUe  water  line  into  as  many 
equal  parts  as  snch  shore  line  contains  rods, 
ranis,  or  feet,  and  then  appropiiate  to  eecTi 
proprietor  as  many  of  such  parts  of  such  navi- 
nble  water  line  as  he  owns  rods,  yards,  or 
fwt  of  the  Hhore  line;  ami  (S)  to  draw  a  line  from 
the  point  of  division  oa  the  shore  line  to  the 
point  thus  determined  as  the  point  of  division 
on  the  navigable  water  line.  Orton,  J.,  dissent- 
ing.—Northern  Pine-Ijand  Co.  t.  Bigelow, 
(Wis.)  54  N.  W.  4»6. 

3.  Where  the  o&vigable  water  line  ana  the 
shore  line  are  elongated  by  deep  indentations 
and  sharp  projectlras,  the  meander  line,  as  lo- 
cated by  the  government  surrey,  and  tiic  actual 
navigable  water  line,  should  be  discarded,  and 
the  general  available  shore  line  and  the  gen- 
eral trend  of  the  navigable  water  line  adopted. 
OrtoD,  J.,  dissenting.— Northern  Pfaie-Land  Co. 
T.  Bigelow,  (Wis.)  54  N.  W.  406. 

8.  An  anauthorized  agreement  by  the  les- 
sees of  one  riparian  owner  with  the  adjoining 
riparian  owner  aa  to  the  division  line  between 
the  holdings  in  the  shallow  waters  of  a  naviga- 
ble bay  is  void.— Northern  Pine-Land  Co.  t. 
Bigelow,  (Wis.)  64  N.  W.  496. 


Bee'ElchwajB." 


BoadB. 


^XJJJBB  OF  COUBT. 
Siupeniion. 

The  supreme  court  has  no  power  to  sus- 
pend, in  a  particular  case,  the  ml'^s  of  the  cir- 
cuit court  in  respect  to  the  prepiratlon  and 
settlement  of  a  bill  of  exceptums,  such  rules 
having  the  force  of  a  statute  until  abrogated  by 
competent  authority.— Bakor  t.  8Ut%  (Wia.) 
64  N.  W.  1003. 

SAIA 

Bee,  also,  "Tender  and  Purchaser." 
For  taxes,  see  "Taxation, "  17, 18. 
Parol  evidence  of  condition,  see  "Evidence,"  26. 
Under  foreclosure  of  mortgage,  see  "  Mortgages, " 
19-81. 

The  contract. 

1.  A  written  order,  anthorldng  Dlalntiira 
agent  to  procure  lor  defoidant  a  narrestw, 
stated  that  the  machine  is  sold  subject  to  a 
warranty,  which  the  agent  has  no  authority  to 
change  in  any  manner.  The  warranty  stated 
that  the  Under  was  well  made,  and,  with 
proper  care,  was  capable  of  doing  as  good 
work  as  any  other  machine  in  the  market. 
Held,  that  such  order  constituted  a  contract  of 
sale  with  a  collateral  warranty,  the  title  to 

Bss  on  delivery  ot  the  property.  —  Piano 
annf  g  Co.  v.  Root,  (N.  D.)  64  N.  W.  924. 
O.  contracted  with  H.  to  deliver  to  him 
oertain  qieciflo  personal  property  at  a  future 
day,  and  at  the  same  time  C.  received  ttom  H.. 
at  an  agreed  price,  aa  part  payment  on  the  con- 
tract, other  personal  proper^,  the  title  to  which 
was  transferred  by  H.  to  C.  Held,  that  the 
transaction  as  to  the  property  so  transferred  by 
U.  to  O.  eonstitnted  an  executed  sale,  and  not 


a  contract  ft>r  a  sale.— Hull  r.  Caldwell,  (S.  0.) 
64  N.  W.  100. 

8.  Defendants  agreed  to  purchase  of  plain- 
.Iffs  lumber  of  certain  grades,  to  be  paid  for 
when  inspected  at  defendants'  docks.  The  lum- 
ber was  graded  at  plaintiffs'  mill,  and  each 
grade  was  piled  by  itsi^f  on  the  barge  trans- 
porting  it  to  the  docks.  The  quantity  of  each 
grade  was  stated  on  the  shipping  bills,  which 
were  forwarded  to  defendants  before  the  barges 
cpiitnining  the  lumber  desoribed  therein  were 
unloaded.  Held,  that  defendants,  by  unloading 
the  lumber  without  iuspectiuu,  drawing  It  to 
their  yards,  and  piling  it,  became  vested  with 
the  title  thereto,  and  were  liable  for  the  price. 
— HcClure  v.  Jefferson,  (Wis.)  64  N.  W.  777. 

4.  1  he  failure  of  plaintiffs  to  famish  a  man 
to  participate  in  such  inspection  did  not  au- 
thorize defendants  to  draw  the  lumber  to  their 
yards  for  regrading.— McClure  T.  Jefferson, 
(Wis.)  64  N.  W.  7777 

i>.  When,  at  or  prior  to  the  time  of  the  exe- 
cution of  a  bill  of  sale  of  personal  property,  the 
vendor,  with  intent  to  transfer  the  title  and  pos- 
session of  the  same,  pointed  it  out  to  the  agent 
of  the  vendee,  where  It  was  contained  in  boxes 
and  era  tea,  and  stood  in  a  warehouse,  and  suhxc- 
quently  locked  the  bnUdiog,  and  ddlvered  the 
key  to  such  agent,  who  thereaftn-  retained  lU 
there  was  such  an  immediate  delivei?  and  actual 
and  coutiutied  change  of  possession  as  required 
by  Comp.  Iawb,  section  4G57,  to  avoid  a  pre* 
sumption  of  fraud.— MOTrison  v.  Olum,  (N.  D.) 
54  N.  W.  288. 

0.  Such  delivery  is  not  impaired  by  the  fact 
that  a  third  party  may  also  have  bad  property  In 
the  same  warehouse,  and  held  a  key  thereto;  nor 
by  the  furtiier  fact  that  the  vendor  may  have 
agreed  with  such  third  party  that  his  possessiou 
should  be  excluidTe. — Mjoriison  v.  Oium,  (N.  DJ 
64  N.  W.  2S& 
Warranty. 

T.  malntiffli,  durongh  their  agent,  sold  a 
stallion  to  defendant,  and  gave  him  a  written 
warranty  that  the  horse  was  an  average  foal 
getter.  The  evidence  showed  that  at  the  time 
the  horse  was  sold  he  was  affected  with  a  dis- 
ease from  which  he  soon  afterwards  died,  and 
which  rendered  him  entirely  unable  to  perform 
the  service  for  which  he  was  warranted.  It 
was  also  proved  that  the  agent  knew  of  the 
disease,  and  about  a  month  before  the  sale  was 
treating  the  horse  for  It  It  did  not  itppear 
that  the  condition  of  the  horse  was  noticeable 
on  an  ordinarr  examination  when  defendant 
took  him.  ffew,  that  plidntlffs  could  not  r^ 
eover  the  price  at  the  horse. — Raende  t.  Hamm. 
aowa,)  64  N.  W.  1079, 

8.  A  bill  of  sale  of  a  stallion  contained  a 
warranty  by  the  seller  that  he  was  "an  average 
breeder/'  The  bill  of  sale  alxo  provided  that 
the  seller  assumed  no  responsibility  on  account 
of  disease  or  accident  after  the  horse  left  hi^ 
stable,  and  l^t  the  horse  should  not  be  con- 
sidered fully  tested  until  he  shotdd  have  been 
kept  by  the  purchaen-  for  two  years.  The  horse 
died  before  expiration  of  the  two  years.  Held, 
in  an  action  for  the  price,  that  breach  of  war- 
ranty could  not  be  snon-n  In  defense.— Scrogin 
V.  Wood,  aown.)  nt  X.  W.  437. 

9.  In  an  action  for  a  breach  of  warranty 
In  the  sale  of  grain,  where  the  contract  was 
made  at  S,  to  deliver  good  grain  f.  o.  b.  at 
B.,  the  court  properly  refused  to  charge  that, 
if  the  grain  was  as  represented  when  the 
trade  was  made  at  S.,  the  warranty  was  satis- 
fied, notwithBtanding  the  grain  was  to  be  de- 
livered on  board  the  cars  at  B.:  and  if  ft  de- 
teriorated in  value  before  delivery,  without 
fault  on  defendant's  part,  the  Iobs  would  fall 
upon  pliUntiffs.— Drews  v.  Ann  River  LoRging 
CoT,  (Minn.)  54  N.  W.  1110. 

I<>.  A  vendee  to  whom  personal  property  has 
been  transferred  tinder  an  execnteil  sale  cannot 
maintain  an  action  on  the  implied  warranty  of 
title,  nor  Interpose  the  breach  of  such  warranty 
as  a  defense  to  an  action  for  the  price,  in  the 
absence  of  fraudnlent  representati^ma  ncpet^tas 
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the  tltli>,  atid  without  showing  actual  damage 
rMiiItinsr  from  the  breach  of  warraaty.— Hull  t. 
Cuidwell.  (S.  D.)  51  N.  W.  lOa 

11.  A  parol  warranty  of  the'soandness  of  e 
stnlUen,'  niade  at  the  time  of  its  sale,  is  not  af- 
fectM  by  a  written  warranty,  never  agreed  on 
between  the  parties,  handed  by  the  seller  to 
the  purchasers  with  other  papers,  without  any 
knowledge  on  their  part,  until  long  afterwards, 
that  any  such  written  warranty  had  beengiven. 
—Valerius  v.  Hockepiere,  (Iowa,)  54  N.  W.  136. 

12.  An  order  for  certain  machinery  contained 
a  warranty  that  it  wo\ild  "be  in  good  nmuiug 
order  at  the  time  of  delivery  to  the  buyer;  and 
if,  at  the  time  of  first  starting,  it  Is  found  by 
the  buyer  not  to  be  as  represented,  immediate 
notice  by  telegraph  or  by  mall  shall  be  given  to 
the  seller  at  Stillwater,  Minn.,  and  the  buyer 
shall  wait  until  the  seller  gets  a  man  there  to 
right  it,  and  shall  give  him  necessary  and  friend- 
ly assistance,  and  then,  at  once,  give  the  ma* 
chlrery  a  fair  trial.  The  use  of  such  machinery 
after  said  trial  shall  be  concluBive  evidence  of 
satisfaction  and  fulfillment  of  the  warranty." 
Hdd,  that  the  warranty  was  not  limited  to  such 
defects  on^  as  were  discovered  when  the  ma- 
chine was  first  started. — Minnesota  Thresher 
Maauf  g  Co.  v.  Hansoo,  (N.  D.)  54  N.  W.  311. 

18.  A  complabit  alleging  that  defendant  rep- 
resented a  catain  horse  to  be  fit  for  breeding 
purposes,  and  that  plaintiff,  believing  and  rely- 
ing on  such  representations,  purchased  it,  and 
further  alleRini:  that  the  representations  were 
false,  sufiiciently  alleges  an  expreiB  warranty 
of  the  horse  and  a  breach  thereof.— Bergeler  t. 
Michel,  (Wis.)  64  N.  W.  996. 

14.  In  an  action  for  breach  of  warranty  of 
a  horse,  plaintiff  testified  that  defendant  said 
"that  Khe  would  stand  the  work  I  had  to  do." 
There  was  no  allegation  that  plaintiff  relied  on 
the  warranty,  If  any  was  made,  and  the  testi- 
mony did  not  show  that  he  was  misled  into  re- 
lying on  any  statement  of  defendant.  Held, 
that  the  pleading  and  proof  were  bunfflcfent  to 
show  a  warranty.  —  Richardson  T.  Coflman, 
(Iowa.)  54  N.  W.  35fl. 

16.  In  an  action  for  a  Invach  of  warranty 
In  tike  sale  of  grain,  where  the  isanea  were 
whether  a  warranty  was  given,  and,  If  so, 
whethn  the  grain  complied  with  the  warranty, 
•rldence  that  plaintiff  told  defendant's  chief 
clerk  that  the  grain  was  damaged,  and,  unless 
removed  from  the  cars  at  once,  would  lose 
value,  and  ttiat  the  clerk  replied,  "I  would  do 
the  best,  the  same  as  it  was  your  own,"  is 
Immaterial,  and  its  admission  harmless.— 
Drews  v.  Ann  Biver  Logging  Co.,  (Minn.)  54 
N.  W.  1110. 

16.  Continued  use  of  machinery  purchased 
onder  a  warranty,  after  knowledge  w  defects, 
may  destroy  the  buyer's  right  to  rescind  the  con- 
tract, but  will  not  destroy  his  right  to  plead  a 
breach  of  warranty  to  defeat  a  recovery,  in 
whole  or  in  part,  in  an  action  brought  by  the 
seller  to  recover  the  purchase  iwlce. — ^linneaota 
Thresher  ManuTg  Oo.  T.  Hanson,  D.)  51 
N.  W.  311. 

Besciaslon. 

17.  Goods  were  sold  to  be  paid  for  on  deliv- 
ery, either  in  cash  or  by  a  secured  note,  but  the 
purchaser,  who  was  insolvent,  fraudulently  ob- 
tained possession  of  the  property  without  com- 
plying with  the  conditions,  and  mortgaged  it  to 
secure  pre-existing  debts.  Held,  that  the  seller, 
on  discovery  of  the  fraud,  could  rescind  the 
sale,  and  reclaim  the  goods  from  the  mortgnjree. 
48  N.  W.  1107,  33  Xeb.  130,  overruled.— Henry 
V.  Vliet.  QieM  54  N.  W.  122. 

18.  Defendant  under  a  contract  with  plain- 
tiff, furnished  a  large  quantity  of  soda  ash,  to 
be  used  in  the  manufacture  of  glass.  On  its  ar- 
rival at  nlalntiffa  factory  it  was  examined,  and 
plnintilir  immediately  notified  defemlant  that  it 
was  unfit  for  usp,  and  advigtrtl  him  that  Ue  would 
not  accept  it.  Several  weeks  later  plaintiff  uited 
about  a  ton  of  it  in  the  manufacture  of  glass.  In 
order,  as  he  cluimed.  to  tcKt  its  fitness  for  use. 
SM  an  act  of  ownership,  and  inconsistent  witli 


the  claim  that  the  proiwrty  hai  b!en  rejected.— 
Cream  City  Glass  Go.  v.  ^rlenlander,  (Wis.)  54 
N.  W.  28. 

10.  In  an  action  for  the  price  of  eggs  sold, 
defendant  testified  that  plaintiff  agreed  that  be 
might  apply  the  sum  due  her  on  prior  purchases 
upon  the  indebtedness  of  her  brother-in-law, 
and  that  she  subsequently  objected  to  SQch  a 
credit  being  made.  It  was  undispnted  tlut,  be- 
fore the  action  was  brought,  defendant  paid 
plaintiff  the  sum  due  on  former  purchases,  and 
also  for  the  eggs  he  had  sold.  Defendant  testi- 
fied that  he  shipped  plaintiff  the  eggs  remaining 
unuold,  bat  the  evidence  failed  to  show  that  she 
ever  received  them,  tirfd,  that  plaintiffs 
fosal  to  permit  the  credit  to  be  made  was  nnt 
a  RutHcieut  excuse  for  defmdant's  resi-inding 
the  contract;  since,  if  the  eggs  were  bought  on 
the  condition  claimed  by  defendant,  he  could 
have  credited  the  brother-in-law's  account  with 
the  amount  due  plaintiff  on  former  consign- 
ments, and  she  coald  not  have  collected  the 
same,  hut  having  voluntarily  paid  the  money  to 
plaintiff,  which  constituted  a  modification  of  the 
contract,  he  was  bound  by  the  contract  thus 
modified.— Bahcock  t.  Pordpile,  (Neb.)  54  X. 
W.  675. 

Action  for  price. 

20.  Id  an  action  to  recover  the  price 
of  stone,  the  ends  of  which  were  to  "be 
dressed  smooth,  so  as  to  make  close  joints 
through  the  full  thickness  of  the  stone,  for  a 
distance  of  not  less  than  ten  inches  down 
from  the  top,  and  all  joints  to  be  made  close- 
fitting,"  an  allegation  in  the  answer  that  "the 
curbing  was  not  in  accordance  with  the  plans 
and  specifications,  in  that  they  were  not 
dressed  smooth,  so  as  to  make  close  joints, 
and  the  same  could  not  be  made  close-fitting." 
Is  not  a  sufficient  allegation  uf  nonconipliance. 
since  below  the  space  of  10  inches  from  the 
top  close-fitting  joints  were  not  required. — 
Krauso  V.  Thomas.  (Minn.)  54  N.  W.  1114. 

^1-  In  an  action  for  the  price  of  lumber  It 
was  competent  to  show  the  different  grades  and 
quantity  of  lumber  contained  in  each  cargo  sent 
to  defendants,  the  shipping  bills  thereof,  and 
that  defendants  had  made  no  objection  to  any 
of  them.— McClure  t.  Jefferson,  (Wis.)  54  N. 
W.  777. 

23.  In  an  action  for  the  price  of  goods  sold, 
where  there  is  evidence  that  goods  actually 
delivered  to  defendant  were  obtained  on  an- 
other person's  order  and  on  his  account,  de- 
fendant may  show  what  arrangement  he  bad 
with  such  person  to  so  obtain  the  lumber.— 
Bridgman  T.  Hallberg.  (Minn.)  54  N.  W.  75-J. 

2s.  A  written  order  authorizing  plaintiff's 
agent  to  procure  fOr  defendant  a  harvester  con- 
tained an  agreement  that  the  binder  was  well 
made,  and,  with  proper  care  and  management, 
was  capable  of  doing  aa  good  work  aa  any  other 
machine  in  the  market  Held,  that  to  defeat 
an  action  for  the  price  defendant  must  show  a 
breach  of  warranty;  ttiat  he  had  performed  the 
conditions  on  his  part,  and  that  he  had  re- 
scinded the  contract  or  had  sustained  damages 
by  reason  of  the  breach  of  warranty  equal'to  or 
exceeding  plaintiflTs  claim.— Piano  Manufg  Co. 
T.  Boot,  (N.  D.)  54  N.  W.  924. 

24.  The  fact  that  there  is  a  written  contract 
of  sale,  with  a  warranty  in  It,  does  not  prevent 
the  purchaser,  when  sued  for  the  price,  from 
setting  up  in  defense  fraudulent  representa- 
tions orally  made  by  the  seller. — Scrogin  t. 
Wood,  (Iowa,)  54  N.  W.  437. 

Hemedies  of  buyer. 

2.5.  Where  a  member  of  a  partnership,  the 
property  of  which  is  represented  by  transfer- 
able certificates  of  shares,  transfers,  with  a  war- 
ranty of  titie,  his  share,  which  has  not  been 
fully  paid,  he  Is  liable  to  the  ^xansferee  for  the 
amount  unpaid.— JamiscD  T.  Harbert,  (Iowa.> 
54  N.  W.  76. 
Bona  fide  pui-chaser. 

36.  A  mortgage  upon  growing  com  is  not 
ooustructive  notice  thereof  to  one  who  in  gooJ 
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fnith,  to  open  market,  purcliasea  Ruch  core 
from  the  mortgagor  after  the  same  haa  been 
husked  by  the  latter,  and  placed  in  a  pile  or 
vrih:  but  where  the  person  who  assisted  ia 
hiiskiog  the  corn  afterwards  becomes  the  pur^ 
rhnRer,  while  it  is  jet  in  the  same  pile  or  crib, 
and  receives  it  there,  bavinff  at  the  time  aetuai 
knowledge  that  it  is  the  name  corn  he  helped 
harvest,  snch  purchaser  will  take  the  corn  sub- 
ject to  the  lien  of  the  mortgage.— FiooB  t.  Bolin, 
fN'eb.)  54  N.  W.  900. 

BiU  of  sale. 

87.  A  mill  owner  raeonted  to  a  hank  a 
bill  of  sale  of  a  lar^e  gtiantity  of  flour,  feed, 
and  other  property  in  the  mill.  Prior  to  the 
esecntion  of  the  bill  of  sale,  he  ordered  Bereral 
cars  of  wheat  from  a  warehouseman  in  another 
■ooiinty.  and  one  car  so  ordered  was  received 
At  the  mill  two  days  after  the  execution  of 
the  bill  of  Bttle,  and  a  portion,  or  all,  eround 
into  flour,  and  mixed  with  the  Rtock  In  the  mill. 
HrJd,  that  the  bill  of  sate  did  not  cover  thnt 
wheat,  and  the  owuer  of  the  mill  was  liable 
for  its  value.— First  Nat.  Bank  v.  Scott,  (Neb.) 
54  N.  W.  087. 

SCHOOLS  AND  SCHOOL  DIS- 
TRICTS. 

Appointment  of  auperintendent. 

1.  An  agreement  by  the  board  of  directors 
•of  an  Indepradent  school  district  to  employ  one 
of  thdr  nuuiboT  as  snperintendent  of  the  cou- 
s(ni<*Hon  of  a  school  buildiuff,  and  to  pay  hiui 
for  sQch  services,  is  void,  and  Its  performance 
iniiy  bo  restrained  by  a  taxpayer  without  show- 
ins  nny  fraud  uuou  the  part  of  the  contract- 
ing parties. — Weitz  v.  Independent  XMst.  of 
Des  ftloinea,  (Iowa.)  B4  N.  W.  70. 

3.  A  decree  declaring  void  an  agreement 
tty  the  board  of  directors  of  an  independent 
school  district  to  employ  one  of  their  number 
as  BUperintendent  of  con«tmcti<«  of  a  school 
huihling  should  provide  that  the  moner  recdved 
1>y  nnch  director  as  compensation  for  Us  serv- 
ices should  be  retomed  to  the  district. — We^ts 
V.  IndenendMit  Dist  of  Dm  Ut^nei,  (lowaj  &1 

Taxation. 

3.  The  school  board  of  Sonth  Omaha  on 
the  6th  day  of  June,  18U2,  made  an  estimate  of 
the  amount  of  school  tax  to  hi  levied  in  said 
■dty  for  that  year.  This  estimate  was  imperfect 
ia  Its  statements  and  details.  Defendonts, 
countycommiasioneru.  held  the  same  until  July 
14.  1892,  when  they  refused  to  levy  the  tax. 
Afterwards  procee<ting8  in  mandamus  were  in- 
stituted, and  the  court  rendered  judgment  for 
defendants.  Corrected  estimates  ivere  then 
filed.  Htid.  that  such  estimates  related  back 
to  June  6th  of  that  year,  and  that  It  was  the 
duty  of  defendants  to  levy  the  tax,  since  South 
Omaha  ia  a  city  of  the  second  class. — State  v. 
Paddock,  (Neb.)  54  N.  W.  515. 

SEDUCTION. 

Pleading. 

Id  an  action  by  a  father  for  loss  of  the 
serrioea  of  his  dau^ter.  who  wait  ovitr  21 
years  of  age.  and  who,  it  was  iilbisiwl,  was  se- 
duced by  defendant  while  m  his  employ,  the 
complaint  sufficiently  allei^eil  'he  existi'iico  of 
the  relation  of  mastor  and  sorvaiit  nt  ih'j  lime 
of  thf  seduction  when  it  a  vcrr.^d  that  the 
daughter  was  an  imbecile,  and  that  plaintilf 
has  never  manumitted  her,  on  that  account, 
and  had  always  mansged  her  affairs^  but  that 
she  was  capable  of  performing  the  ordinarj' 
drudgery  about  the  farm;  that  defendant  en- 
caged her  services  from  plaintiff,  and  nccoiini'.'il 
for  them  to  him;  that  "after  she  came  home 
fche  rendered  servicoa  to  plaintiff  as  a  donu^s- 
tic:"  that  "plaintiff  had  the  right  to  reclaim 
her  services  nt  any  and  all  times:"  and  thnt 
"slie  was  disabled  and  dlsqnalifled  from  ;>cr- 


forming  services  for  the  plaintiff  for  many 
months^*  by  the  acts  of  defendant.— Hohn  T. 
Cooper.  (Wis.)  M  N.  W.  1022. 

Separate  Estate. 

See  "Husband  aad  Wife,  "  4,  5. 

Service  of  Prooeas. 

See  "Writs,  "4-6. 

SBT-OFF  AND  C0X7KTEB- 
OLAM, 

When  allowable. 

l.  In  an  action  on  interest  coupons  alibied 
to  have  been  attached  to  bonds  issued  by  de- 
fendant town,  a  couuterrlafm  attacking  both  the 
bonds  and  coupons,  on  the  ground  of  fraud  and 
want  of  consideration  in  th^r  iaanance,  is  a 
cause  of  action  aritdng  out  of  the  contract' 
which  is  the  foundation  of  plaintiff's  claim, 
within  Rev.  St.  8  ^CW,  subd.  1.— Scott  v.  Town 
of  Menasha,  (Wia.)  54  N,  W.  '.'OS. 

'•t.  Defendants  were  Indebted  to  a  corpora- 
tion on  account  They  also  held  the  agreement 
of  the  corporation  to  deliver  certain  goods.  No 
demand  was  made  for  the  goods,  and  later  the 
corporation  made  a  general  assignment  for  the 
benefit  of  its  creditors.  Held,  in  an  action  by 
the  assignee  to  recover  of  the  defendants  on 
the  accoont,  that  since,  by  the  assignment,  the 
corporation  disabled  Itself  to  deliver  the  goods, 
defendants'  rights  to  dama.'^es  accrued  at  once, 
and  could  be  set  off  against  the  claim  of  the 
oorporation,  under  Gen.  St.  1878.  c.  66.  f  07, 
which,  *in  actions  arising  on  contracts,"  allows 
As  a  oonnterclatm  or  set-off  "any  other  cause 
of  action  arising  also  on  contract,  and  existing 
at  the  commencement  of  the  action,"  or  could 
be  set  off  in  eQVity  Ind^Mndent  of  the  statute. 
— Laybonm  t.  S^monr,  (Minn.)  54  N.  W.  Ml. 

 In  difTerent  rigbts. 

8.  The  demands  of  stockholders  indlvido- 
ally  cannot  be  interposed  as  equitable  set-offs 
to  a  demand  against  the  corpwation,  evttn 
though  plaintiff  is  insolvent— Gallagher  v.  Ger- 
mania  Brewing  Co.,  (Minn.)  54  N.  W.  IIIS. 

Pleading. 

4.  In  an  action  for  the  price  of  goods  stfld 
to  defendant,  a  mere  allegation  that  the  foods 
were  in  the  hands  of  a  receiver  appointed  at  the 
suit  of  plaintiff,  pre>4ent.i  no  ground  for  a  coun- 
terclaim aa  a  conversion  by  •plaintiff.- Work  v. 
McCoy,  (Iowa.)  54  N.  W.  140. 

5.  Plaintiff  was  the  assignee  of  an  agreed 
sum  dae  from  defendant  on  an  insurance 
policy  fn  settlement  of  a  loss,  and  brought  an 
action  at  law  for  its  recoverr.  Defendant,  In 
its  counterclaim,  alleged  fraud  in  procuring  the 
settlement,  and  asked  the  intervention  of  a 
court  of  equity  either  to  set  it  aside  or  to  reform 
it.  Held,  that  the  fraud  constituted  a  clear  de- 
fense at  taw,  and  therefore  the  counterclaim 
was  demnrraUe.-~Commercial  Bank  t.  Fire  Ins 
Co.  of  County  of  Phtloddphia.  (Wia)  64  N.  W. 

Settlement. 

See  "Payment; ""Release  and  Discharge.* 

Sham  Answer. 

See  "Pleading. "4. 

SHEBIFFS  AlTD  OOKSTABLBS. 

Fees. 

1.  A  constable  is  not  entitled  to  fees  for 
serving  a  writ  placed  in  his  hands,  where  he 
falls  to  return  upon  the  process  the  p&rtirular 
item"  cf  his  costs.— Van  Etteu  v.  Selden,  (Neb.) 
54  N.  W.  201. 
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Liabilities. 

2.  At  common  law  an  officer  was  liable  for 
the  snfficiency  of  the  anretles  on  a  repleTin 
bond;  but  under  Code,  {  189,  he  is  liable, 
after  24  hours,  only  where  defendant  in  repler- 
in  has  excepted  to  the  safficiencr  of  the  sure- 
tieit,  and  thejr,  or  new  sureties,  have  ^led  to 
Justify.— Thomas  t.  Bdgerton,  (Neb.)  54  N.  W. 
426. 

8.  In  an  action  against  an  officer  to  recover 
personal  property  taken  on  execution,  where 
defendant  extends  that  the  property  was  re- 
plevied before  the  action  was  commenced,  he 
must  plead  and  prove  that  fact,  and  if  he  fails 
to  do  so  it  will  be  presumed  that  when  the  ac- 
tion was  commencea  he  still  had  wrongful  po»- 
session  of  the  DroDerty.— Waterhouse  t.  Black, 
(Iowa.)  64  N.  W.  ^42. 

Slander. 

.  Bee  "Ubel  and  Slander. " 

Sodeties. 

Baa  "Corporatlona." 

Special  AsBessmentB. 

Saa  "Mnnidpal  Corporations, "  nM6. 

SPEOinO  PESFOBKAKOB. 

Requisites  of  contract. 

I.  To  enforce  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate.  It  must  be 
nnambiaruous  and  certain.--Clarke  t.  Koenlg, 
(Neb.)  54  N.  W.  842. 

3.  Defendants,  in  pursuance  of  a  contract 
to -boy  land,  entered  into  itOBsession  of  the 
property,  paid  the  taxes,  and  made  improve- 
ments thereon.  Beid,  that  time  was  not  of 
the  essence  of  the  contract,  thonsh  it  was  so 
provided,  and  that  a  failnre  to  pay  the  pur- 
chase price  on  the  day  fixed  would  not  pre- 
vent the  specific  enforcement  of  the  contract 
by  defendants.— Merriam  t.  Ooodlett,  (Neb.) 
64  N.  W.  686. 

Laches  of  complainant. 

8.  He  who  asks  a  court  of  equity  to  specrif- 
Ically  enforce  what  he  claims  are  his  nghts 
under  a  contract  must  not  himself  be  in  de- 
fault in  his  promises  in  the  same  contract.— 
Clarke  v.  Koenig,  (Neb.)  54  N.  W.  842. 

ST  ATB  LBGISIiATimB. 

Entries  tat  Jonmal,  see  "Uwdamna, "  4. 

Determining  rights  of  members. 

1.  The  coorts  will  by  mandamus  compel 
the  proper  convassing  officers  to  issue  certifi- 
cates oi  election  to  those  who,  from  the  returns, 
appear  to  have  been  elected  to  the  legislatare, 
but  the  awarding  of  a  certificate  of  election  in 
obedience  to  the  mandate  of  the  court  will  not 
conclude  the  legislature  in  determinlnir  the 
election  In  proceedings  by  contest.  —  State  v. 
Van  Camp,  tNeb.)  54  N.  -W.  Ii3. 

Bepreaentative  districts. 

3.  Whwe  a  county  has  nerw  been  at- 
tached to  any  representative  district,  it  remains 
a  part  of  the  district  to  which  it  belonged  be- 
fbre  ita  ornnizatloo.— State  t.  Van  Camp, 
(Nab.)  54  N.^VTUS. 

STATES  AND  STATE  OFFZ- 
OBBS. 

Appropriations. 

1.  T'ndor  Const,  art.  3.  S  10.  wli5?h  pro- 
vides that  "each  Icgixlature  thaU  make  ap- 
propriations for  the  •■xp'.'imes  of  the  govern- 
meut  until  the  (uq^atlon  of  tlie  first  fiscal 


quarter  after  the  adjournment  the  next 
regular  session,  and  all  appropriations  shall 
end  with  such  fiscal  quarter,  an  appropriatioD 
will  not  lapse  before  the  end  '••t  the  first  fiscal 
quarter  after  the  adjoummenl  of  the  next  r^- 
ular  session,  unless  there  is  a  special  provision 
in  the  act  Itself,  providing  that,  If  tt  Is  not 
used  by  a  certain  time,  it  shall  lapse. — State 
V.  Moore,  (Neb.)  54  N.  W.  866. 

S.  Such  interest,  being  an  accretion  to  the 
principal  fund,  belongs  to  the  state,  and  the 
treasurer  and  his  sureties  are  liable  therefor  on 
his  offidal  bond;  the  condition  of  soeh  bond  be- 
ing tliat  s^d  treasurer  "shall  ddiver  over  to  his 
successor  in  office  *  ♦  •  all  moneys  •  •  * 
twlongiue  to  his  said  office,"  and  "faithfully  dis- 
charge the  duties  of  the  said  office." — State  v. 
McE^tridge,  (Wis.)  54  N.  W.  1. 

8.  Act  April  6,  1881,  making  an  appropri- 
ation for  a  fireproof  library  at  the  state  uni- 
versity, provides  (sectioQ  2)  that  "the  auditor 
of  public  accounts  is  hereby  authorized  and  re- 
quired, upon  the  presentation  of  the  proper 
vouchers,  to  draw  us  warrants  on  the  stated 
funds,  and  against  the  appropriation  as  made 
in  section  one  (1)  of  this  act,  in  favor  of  the 

Sarty  performing  the  service,  for  the  amoimt 
ue,  and  such  warrant  shall  give  the  name  of 
the  person  and  nature  of  the  service."  Held. 
that  the  secretary  of  the  board  of  regrata  of 
the  state  nniverslty  had  no  aathori^  to  draw 
any  money  appropriated  for  the  tmivertfty,  or 
any  of  its  buudings,  exc^  npcm  vonehm  doly 
certified.^tat«  T.  Moore.  (Nab,)  64  N.  W. 
866. 

State  treasnrer^Datles  and  UabUltiea. 

4.  Rev.  St  162-164,  provide  that  tiie 
state  treasurer  "nhall  receive  and  have  charge 
of  all  money  paid  into  the  state  treasury,  and 
shall  pay  out  the  same  as  directed  by  law;" 
he  shall  give  bond,  with  sureties,  conditioned 
for  the  faithful  dlschaice  of  the  duties  of  his 
office,  and  that  he  will  deliver  to  his  successor 
all  moneys,  etc.,  "belonging  to  bis  said  office^" 
and  the  governor  sliall  exact  an  additional  bond 
whenever  the  funds  in  the  treasurer's  hands  ex- 
ceed his  bond.  Section  167  requires  the  treasur- 
er to  enter  in  his  ca^h  book  "a  detailed  account 
of  all  mon^  ivceived  by  him  and  disbnrBed,*' 
which  book  he  must  deposit  we^ly  with  the 
secretary  of  state;  he  shall  "pay  out  of  the 
state  treasury,"  on  demand,  on  warrants  drawn 
by  the  secretary  of  state,  and  "he  shall  pay  no 
money  out  of  the  treasury"  except  in  pursuance 
of  a  law  authorizing  him  to  do  so;  he  shall  re- 
port quarter  yearly  to  the  governor  "the  total 
amount  of  funds  in  the  treasury,  specifying  of 
wliat  kinds  of  currency  they  con.<rist;"  he  shall 
report  at  stated  times  a  "d^ailed  statement  of 
all  money  received  into  and  paid  out  of  the 
troasury"  during  the  times  specified.  Section 
169  provides  that  the  governor,  at  stated  timea, 
shall  see  that  all  "money  appearing  by  the 
books  of  the  (secretary  of  state  and  state  treas- 
urer as  belonging  to  the  several  funds  is  in  the 
vaults  of  the  treasury,"  and  shall  require  any 
deficiency  to  be  made  up  by  the  treasurer,  on 
whoae  failure  to  have,  within  10  days,  "the  folk 
sum  *  *  *  in  the  treasury,  the  attorney  gen- 
ernl  shall  Institute  proceedings  to  recover  the 
same."  Section  4419  makes  It  prima  fscie  evi- 
dence of  embezzlement  if  any  officer  loans  or  de- 
pofiits  public  moneys  "for  his  own  gain,  profit, 
or  Rdvantage,  without  special  authorib'f'^  and 
he  shall  "pay  orer,  as  required  by  law,  the 
same  moneys  received  and  held  by  nlm  by  vir- 
tue of  his  office,  and  the  wholo  thereof."  Held, 
that  the  legal  title  to  the  public  moneys  In  the 
hands  of  the  treasurer  is  in  the  state,  and  not  in 
the  treasurer.— State  v.  McFetridge,  (Wis.)  M 
N.  W.  1. 

5.  The  state  treasurer  and  the  sureties  od 
his  official  bond  are  liable  to  the  state  for  in- 
terest received  by  the  former  from  bonkx  uit 
state  funds  deposited  therein  by  liim.  in  hi» 
name,  as  such  treasurer,  vrith  interest  thereon 
from  tlie  close  of  his  official  term.  54  N.  W. 
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1,  17,  affirmed.— State  HcFetrldge,  (Wis.)  54 
N.  W.  998;  Same      Sawyer,  Id. 

8.  The  Btate  treasorer,  in  depowting  public 
ftinda  In  banka  in  hia  official  capacitr,  subject 
on]j  to  his  offlcfal  draft,  and  In  stipulating  tor 
interest  thereon,  or  rearing  Interest  thereon 
without  such  attpulatton,  dow  not  Tldlate  any 
law  of  the  state.— State  McFetridge,  (Wis.) 
S4  X.  W.  1. 

7.  The  treasurer  Is  not  required  to  pay  out 
the  Identical  money  reccivod  by  him,  but  only 
money  of  the  same  value  and  essential  quali- 
ties, under  Rev.  St  »  152,  4419.— SUte  t.  Hc- 
Fetrldge. (Wis.)  54  N.  W.  1. 

8.  The  treasurer  is  not  required  to  keep.  In 
^egal  tender  coin  or  currency,  all  the  public 
funds  in  his  hands  Id  the  vaults  of  the  treas- 
u^,  ondw  Rev.  St.  1 1D9;— Bute  t.  McFetridge, 
(Wis.)  54  N.  W.  1. 

».  Rer.  St.  1878,  |  170.  proTtrtlng  that  the 
salary  of  the  treasurer  shall  be  'in  full  for  all 
■errices  rendered  by  bim  in  his  official  capacity," 
cuts  ofE  all  fees  and  perquisites  as  effectually 
frun  the  date  of  the  raactment  as  though  they 
were  spedfic^r  prohibited  therein. — State  t. 
McFetridge,  (Wis.)  64  N.  W.  1. 

10.  Sanb.  &  B.  Ann.  St  I  25a  expressly  pro* 
hiblts  the  lUTestment  of  trust  funds  in  any 
manner  not  authorixed  thereby.  Section  160  by 
Implication  pn^Uta  the  treasurer  from  making 
linTestmenta  of  any  other  funds  without  the  w- 
proral  of  the  governor,  field,  that  making  de- 
posits of  public  money  in  banks  is  not  an  in- 
vestment  thereof.— State  v.  McFetridge,  (Wis.) 
54  N.  W.  1. 

11.  1'he  state  treasurer  and  the  sureties  on 
his  olRdnl  bond  am  liable  to  the  state  for  inter- 
est received  by  the  former  fran  bank*  on  state 
funds  deposited  thenda  by  him,  in  his  name,  as 
such  trfHsnrer,  with  interest  thereon  from  the 
close  of  hi!!  olficial  tenn.  State  v.  McFetridge, 
(Wis.)  54  N.  W.  1,  f<dlowed.— State  t.  Har- 
shaw.  (Wis.)  54  N.  W.  17. 

IS.  Where  such  treasurer  secures  the  serv- 
ices of  a  c'lshier  of  a  certain  bank  to  collect 
such  interest,  and  deposit  the  same  in  his  bank, 
in  the  name  of  its  president,  as  trustee,  who  is 
also  a  surety  on  such  official  lx>nd,  a  judgment 
againat  such  cashier  and  hunk  for  the  amount 
deposited,  without  interest  or  costa,  is  proper, 
in  an  eqmtable  action  against  all  the  parlies  for 
an  oeoountlng'— State  t.  Harahaw,  (Wis.)  64 
N.  W.  17. 

State  Treasurer. 

See  "States  and  State  Uffioers,'*4-lS. 

Statute  of  Franda. 
See  •■KrMld^  Btatate  ol " 

Statute  of  litmitattoiuk 

Bee  "Llmitatlm  of  Aotloos.  <* 


STATtmS. 

See,  also,  "Constitutional  Law.* 

Tiam  of  aots. 

1.  Act  April  a  1861.  entitled  **An  act  to 
provide  for  the  formation  of  companies  to  con- 
struct plank  roads,"  as  amended  by  Lawa  1867, 
Act  47,  which  added  a  new  section,  providing 
for  the  formation  of  companies  to  conatruct 
gravd  roads,  is  not  in  connict  with  Const,  art. 
4,  i  20,  providing  that  no  law  shall  embrace 
more  than  one  subject,  which  shall  be  ex- 

frreesed  in  Its  title,  since  the  object  of  the  orig- 
nai  act  was  to  obtain  anbstantial  roads.— Ca- 
nal St.  anvel-Boad  Co.  t.  Faas,  (Bfleh.)  64  N. 
W.907. 

S.  Laws  1889.  c.  198,  entitled  "An  act  to 
•mend  Qen.  Imw»  1877,  c.  6,  S  37,  relating  to 


notice  of  redemption  from  tax  sales,"  does  not 
violate  Const,  ort.  4,  6  27,  providing  that  "no 
law  shall  embrace  more  thou  one  subject, 
which  shall  be  expressed  In  its  title,"  in  that 
it  contains  a  proviso  that  the  preceding  parts 
of  the  act,  extending  the  time  to  redeem  until 
60  days  after  service  of  the  notice,  shall  apply 
to  caaee  where  the  nroperty  was  bought  In  or 
the  etath— Stete  t.  Blgelow,  (Mhm.)  t>4  N.  W. 

Constnidtlon. 

5.  As  the  unconstitutional  proviBions  of 
Act  March  9,  1891,  {  18,  in  providing  for  the 
deduction  of  IndebteAiess  from  the  amount  of 
credits  and  personal  property,  and  aection  19, 
prescribing  what  indebtedness  should  not  be 
oedQcted.  and  the  manner  of  verification  of 
deductions,  can  be  s^iarated  from  the  remain- 
der of  the  act,  the  other  proviaions  remain  In 
force.  —  In  re  Assesssment  and  Collection  of 
Taxes,  (S.  D.)  54  N.  W.  818. 

4-  Provisions  of  the  election  law  which  are 
not  essential  to  a  fair  election  will  be  held  to  be 
formal  and  directory  only,  onkH  dedared  to  be 
mandatory  by  the  law  itself.  —  State  v.  Van 
Camp,  (Neb.)  54  N.  W.  113. 

f>.  A  construction  will  not  be  adopted  whldl 
woold  disfranchise  a  considerable  number .  of 
voters,  or  deprive  a  oonnty  of  rq;»resentation  in 
the  legislature,  unlesa  audi  coDatractloa  la  ren- 
dered necessary  by  express  and  uueqnlvoeal 
language  of  the  statute  or  constitution.— State 
T.  Van  Camp,  (Neb.)  54  N.  W.  113. 

Repeal. 

6.  Comp.  Imwu,  I  4767,  provides  that  "the 
repeal  of  any  statute  by  the  legislative  assent 
bly  shall  not  have  the  effect  to  release  or  ex- 
tinguish any  peualty,  forfeiture,  or  liabili^  In- 
curred under  auch  statute,  unless  the  repealing 
act  shall  so  expressly  provide,  and  such  statute 
diall  be  treated  as  stUl  remaining  in  force  for 
the  purpose  of  auataining  any  pn^wr  action  or 

Srosecutlon  for  the  enforcement  of  such  penalty, 
orfeitnre,  or  liability."  The  repealing  clause 
In  the  nsuiT  law  of  1890  (Laws  1890,  c.  184, 

?12)  provides  that  "all  acta  and  parts  of  acts 
n  conffict  with  the  provisions  of  this  act  are 
hereby  repealed."  Beld,  that  penalties  Incurred 
under  the  usury  law  of  1889  (Laws  1889,  c.  70) 
were  mforceable,  notwithstanding  the  rweal  of 
1890.— McCann  v.  Mortgage,  Bonk  &  Invest- 
ment Co.,  (N.  D.)  54  N.  W.  1026;  WUliamaon 
V.  Same,  Id.;  Hatvorson  v.  Same,  Id. 

7.  Comp.  St.  e.  14,  art.  2,  I  52,  subd.  4, 
which  provides  for  paving  the  streets  in  cities 
of  the  second  class  having  over  0,(XX)  and  less 
than  26,000  inhabitants,  without  petition  of  the 
owners  of  property  to  be  charged  therefor,  is  in 
conSIct  with  Act  March  30,  1887,  entitled  "An 
act  to  amend  sections  27  and  5S,  and  to  add 
subdivisions  58  and  59  to  section  52,  article  2, 
chapter  14,  Compiled  Statutes,  relating  to  cities 
of  the  second  class  having  over  5,000  inhab- 
itants," which  confers  upon  the  mayor  and 
council  authority  to  improve  streets  and  alleys 
In  any  district  whenever  the  owners  of  lots  or 
lands  representing  a  majority  of  the  foet  front* 
lug  tiiereon  shall  netldon  therefor,  and  not  oth- 
erwise, and  r^wals  the  former  law  by  Implica- 
tion.—Von  Steen  v.  City  of  Beatrice,  (Neb.)  54 
N.  W.  677. 

6.  Under  Comp.  Laws,  |  4767,  which  prcK 
Tides  that  tiie  repeal  of  any  statute  shall  not 
n-lense  or  extinguish  any  penalty,  forfeiture,  or 
liability  under  such  statute,  unless  the  repeal- 
ing act  shall  so  expressly  provide,  and  such 
statute  shall  be  treated  as  remaining  in  force, 
for  the  pni^KHW  of  sustaining  any  proper  action 
or  prosecution  for  the  enforcement  of  such  pen- 
alty, forfeiture,  or  liability,  penalties  pre- 
scribed by  section  8723.  against  usury,  are  not 
eKtingutshed  by  the  repeal  of  such  sectiou  by 
chapter  184,  Laws  1890,  as  to  any  transactiona 
had  and  completed  prior  to  the  enactment 
of  Raid  repenfiiit.'  statute.— National  Bank  t. 
Lemke,  (N.  D.)  54  N.  W.  919: 
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STATUTES  CITED  AVD  OOSSTBUED. 


ENGLISH  STATUTES. 

18  Eliz.  cb.  5  MS 

29  Cbsries  IL  ch.  &  835 

UNITED  STATES. 

COSSTITUTIOS. 

A1I.8.IS:  1068 

AfDeod.  5   2tW 

Amend.  14  IIW 

Statutes  at  Laboe. 
Act  March  8.  ls&7  Ul  &UL 

195)   93 

Act  l!jfl2  02  Stat.  893)   92 

Act  July  18,  (14  Stat.  97)  V2 
Act  March  2.  1667  (14  SUt. 

55S>   143 

Act  March  38.  1888  (33  Stat 

85)   116 

Act  March  8,  1887  (24  StaL 

638)   143 

Act  March  S,  ]887,{  3  (34  Btat. 

654)  659.  660 

Act  Feb.  7. 1891  (26  Stat.  7S5)  2^ 

»StaL631   98 

18BUt.»07,  S8   89 

24SUt.556   92 

Retiskd  Statl'tes. 

1709    665 
J  2396. 2897.   741 
4192  iSH 
1 43A  4388  617,  618 

14747    72 

j6l»8  265 

SUPPLEMINT  RetiSED  StaTOTBB. 

SeoOTid  EdUitm  1874-91. 
Volume  1. 
OlBIS,  i2B  688,688 

Treaties. 
Onsdaloiipe  Hidalgo,  Feb.  1L 
184S  (9  »tat.  922)   OS 

CALIFORNIA. 

CODB  ov  CiriL  Fbocedubi. 
1061  1084 

IOWA. 

CoainitunoH. 
Art.  4,  1 16  479 

Code  1S6L 
1586   441 

I  1493    70 

IS  17&0-170(S.  846,  347 

CoDB  1878. 

Tit  16,  ch.  4  232 

t  45,  gubd.  10  458 

1  47   70 

IS  Ml,  234, 239,  243   532 

8  4.56  147 

is  ti85,  687,  714,  7S4.  525,  529 

<m.  199.  433 

i  S97   433 

i903   m 

1263    244 

138S  146,  221 

1807    20^ 

1543  155. 1077 

1555  lorfi 

1920    4;,(i 

IS  1923-1925   1«7 

1927   357 

1988    861 

1070    68 

112108,3100  S67 


1 2384   144 

|23n  233 

2409.211  ^2421  76,77 

fi  2436.  2440,  a4:.2  231,  233 

i$  2524.  i:,2. ,  2530.  212.  214 

jji>«,253»  223 

s  2.^»i  s^^> 

f  art2rt   sy 

>  ■i-~jt)  155,  451 

i  X  3  4.T0 

if  ■,7!(>,  3717   222 

S^r+i  28- 

J  2.91   34<i 

t  '■i7J7  ,  IC4 

I  aSfKi  144 

12^1   5U4 

*i2-7l.  2478  5«.  56 

i  2y<)3  3fil 

$   47fi 

!S  3U55,  3(106   343,  343 

i  3072    476 

f  3078    475 

S3lfJ7  272 

S  3103  861 

!|3I06,  3107  145 

SS  3^H-315B  et  seq   56 

S  31s8  468 

8  8i07   356,  4t.8 

(8  8225,  3S2S  ftlS.  3*4 

a  3319,  3321  861,368 

Sf  8332,33^5.  153 

i  33.12  525 

8  3370    4i0 

8|8.M6,8584  249,  350 

8  8788    242 

8  37T5  481 

8  3VS  868 

8  3812   249 

I8  3j56,  mo...  202 

8  3394    64 

8^   24« 

884160,4164  1076,  1077 

1 4167    359 

|4i»6  533 

88  4293,  4SM.  203 

$  4801,  4S63,   860 

 202 

 ,   63 

 860 

  63 

 803 

 479 


4377 
8  4419 
|44Q4 
44465 
84538 
8  4712 

If  CClAIK'B  A^TNOTAnD  CODB 

1888. 

8  2392    848 

88  4189.  4191   474 

i  5108    868 

1 6808   447 

Betisio^  1860. 

8  2544    70 

88  8062-^  846,  847 

Acts. 

1876,  eh.  148.  83.   449 

18&6,  ch.  64,  S  1   639 

18S6,  ch.  78.  8  11   479 

1886,  ch.  117.   76 

1886.  ch.  117,  II 1,  8  475 

MICHiaAN. 

C0S8TITDTKKI. 

Art.  4,  8  10  387 

Art  4,880.   907 

Arte,  8  18.   171 

Art.  6,  I  31  487 

Arte,  S  :r>  336 

Art  8,  gji  4,  5  .108.5 

Art.  15.  f  10.   907 

Art.  18,  8  12   293 


Ck>MpiLBD  Laws  1857. 


359 J. 


872 


HOWZIX'k  ^XXOTATCD  StaT- 
I  CTES. 

Tolvme  1. 
PEgeim  506 

?  131)  ra« 

i*-Mi,  249.  

J  747    7ii 

88 1871,  ins.  en 

81588   43 

8  aws  iff* 

88.%27  Sfe 

ii  3000,  £«40,  3612,  3619  

907,90^  910 

Toltuoe  2. 
Ch.  809  ITS 

■?434»  SS7 

#5786  M 

185793   

8  5810   l£9t3&T 

M5835,&S86  945.  Ml 

8  5918    6£ 

:  i  6i0&   Amended   br  Sen. 

;     Laws  ISS9.  No.  67   173 

I  6109  7m 

86179  ir: 

886190.6101   »8 

86296  ,   l«7 

886814,6815  ia«« 

8W85.   in 

8  6719.  tea 

8  6740.  aT2 

8  6747.  7f» 

88  BTTi^mas  1^73 

8  67^S  I6O1, 10>3 

8  67S4  S95,  036,  ^72 

86789.  I0B3 

8  6790.  872 

8  6818.  Amended  by  Sea*. 

Laws  1886,  Na  118.  AOS 

88840.   288 

S8  7097,  Toao..  in 

8  7336.  £«B 

8  7390   8M 

87523.   9U7 

887730.7788.  3X 

1  8003   375 

8  8003  am,7UT 

St>007    875 

88  bOtiS,  8092  682,  esi 

8814a  *T7 

S  8318.... ■   713 

I  8428.   910 

!|  8718,  8719,  8736,  43,44 
89140,9142,  0143    4^7 
9466   T.,7 
9536   4-7 

Tolame  8. 

8  234a  376,  87S,  1084 

8  1298   175 

81 1740fl,  1740f3,  174014  898 

|2288c6.  039 

|3SS3c6.   7fi7 

8  22S3d  639 

8  3283e8  ,  49S 

8  8898C  730 

CiTT  ChAKTBKS. 

Detroit  1886,  p.  188   897 

Detroit.  8  142    960 

MuBkegon,  tit  9,  88  5,  12,  19. 

Seas.  Laws  1889.  p.  S3  170 

Saginaw,  tlL  5,  88  7,  10. ..640,  641 
Saginaw,  tit  6,  8  25.  Seas. 

Dtwe  1689,  Na  455   163 

Saginaw,  Ut  6,  88  7,  36    6«} 

Session  Laws. 

1848,  p.  110  

1849,  No.  143  

1851,  No.  156,   IS  47,  08. 

Amended  by  Sess.  Laws 
1867,  No.  47  907,  009,  OlO 


046 

»4.) 
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1S55.  No.  148  ?46 

18.'.8,  p.  B   872 

l&tJT.  No.  47   907 

listi'j,  No.  104.    ilepealed  by 

Seas.  Laws  IS8T,  Ko.  1S7...  956 
1871,  p.  76   872 

1873,  Tol.  8.  p.  180  897 

J873,  No.  893,  jj  IS  70B 

\b7:i.  No.  374   715 

167!*,  No.  391,  88  1,  3  714,  715 

18SS.  No.  167    514 

1S8.5,  pp.  298,  29i>,  S|  2,  8. .720,  721 

1885,  No.  118  ei-S 

1S85,  No.  316   55 

18^7,  p.  868   730 

li«f7.  No.  14.H   488 

1887,  No.  174    871 

1887,  No.  m...  956 

1887,  No.  208  m,  877, 10S4 

1887,  No.  229,  S8  B.  9   695 

18*>7,  No.  318,  8§  3,  7,  24.  ..«88.  640 
188'J,  p.  88,  tit.  fl,  «  5,  13,  19. 

MuBkegonCityCharter....  170 

ISSP,  No.  67   178 

18.S9.  No.  78,  8  1  682 

lt*9.  No.  195, 18  56.  96.... 640,  641 
ISbO,  No.  456.  tit.  5.  $  25.  Sag- 
inaw Citv  Charter   163 

1891.  p.  856.   880 

1091,  No.  67,  88  1,3   946 

1801,  No.  190, 1(8  9,  10,  86   2!0 

1801.  No.  190, 1  S8.  606,  697 

1891.  No.  200,  8  18    706 

1801.  No.  200,  fU  1081 

IWl,  No.  821  162 

UINNESOTA. 
Co^rSTlTUTIOM. 

Art.  1,  i  6  1068 

Art.  4.  S  27   95 

Art.  IJ,  8  3  1069 

Oexeral  Statutes  1878. 

Ch.  11,  8  102   06 

Ch.  89,  8  1  1042 

Ch.  41,  8  10  1066 

Cb.  41,  S  16  1042 

Ch.  41.  8  18  843 

Cb.  62,  tit  a,  $31  10S9 

Ch.  65,  8  2  1068 

Ch.  65,  8  7,  subd.  8  935 

Ch.  65,  8  13  1053 

Ch.  65,  S8  60,  ilS,  188  1119 

Ch.  65,  8138.  la-*:) 

Ch.  66,  8  95  105S 

Ch.  66.  8  72    3iy 

Ch.  66,  8  97  941 

Ch.  66,  8  118,  Bubd.  7  1068 

Cb.  60,  S  125.  986 

Ch.  66,  8  244.  .  Amended  by 

Laws  1808,  ch.  SO  1119 

Ch.  66,  S268  810 

Ch.  tf6,  88  282,  388,806   873 

Ch.  66,  8  80a  734 

Ch.  70,  8  SO.   Amended  by 

Laws  1891,  oh.  83  1119 

Ch.  78,  8S  67-96  1052 

Ch.  76.   872.  1C« 

Cb.  84.1  10  1119 

Ch.  b4,  8  U  982,  1U8 

Ch.  80,  8  10   940 

Ch.  90.   743 

Cb.  119  1066 

ClTT  Chakters. 

UlDneapolls,  ch.  2,  8  l  

1069,  1070 

Hinoeapolis,  ch.  8,  S3  107U 

llinneapollB,  ch.  4,  88  1. 1-  ■  ■  • 

1069.  1070 

Laws. 

1S51,  cb.  69,  art.  4,  S  178  106» 

1868,  ch.  90   111» 

1874.  Ch.  141   982 

l'i7%  cb.44.  1112 


1877,  oh.  6, 1 87.  Amended  by 
LawBl889,  ch.  1«8,  8  1   9^ 

1878,  ch.  65.  8  146  IOgO 

1679.  cii.  6J,  a  1,  3  1002 

18'51.  ch.  148  1112 

lJ*81,ch.  148,14.  low 

1883.  Ph.  60,  8  1   733 

liSh.').  ch.  7.  8  10   r.5 

liS5,  eh.  110.  1116 

18.V5,  ch.  178,  8  4  193,  194 

1887.  p.  885,  tit.  1,  88  7  et  seq. 

18  871 

1S87,  ch.  7.  tiU  3,  88  3,  4   371 

1S^9.  ch.  84.  82  106!) 

lHb«,  ch.  198,  8  I   96 

18^9,  eh.  200   818 

1S>9.  cb.  300,  8  I  748 

1889,  ch.  30U,  8  5.  nu  1109 

18>*9.  ch.200,  88   748 

1889,  oh.  800, 8 10..780,  740,  747, 748 
1891,  oh.  80  1119 

NEBRASKA. 
CONSTITOTIOM  1878. 

Art.  8,  8  19  867 

Art.  6,  f  10  568 

Art  7,  I  1  568 

Art  18,  I  8  586 

Code  or  CiTIL  Fbocbdurb. 

817   686 

88  18,20,81  9T4 

:i0-83    826 

8  4.^   137 

8  144    860 

8  189  4i6 

81«6   S5 

8338    359 

8  811  569.  992 

8304    254 

8  471  518 

8  Ml   87 

88  66^-663,  664,  665  858,  859 

S  675    993 

8  961   961 

81001  8Sr,B60^«76 

Crihikai.  Cods. 
88  17,  685   80 

COUFILBD  Statdtm  1S8B. 

Ch.  10,  8  7   668 

Ch.  10,  8  17  667 

Cb.  14,  art  2,  8S  37,  52,  58. 

Amended  by  Laws  1687,  ch. 

14  677 

Ch.  16,  $8  136,  189    424 

Cb.  18,  art  4,  89......   669 

Cb.  19,  8  88   368 

Ch.  20.  8  47    560 

Ch.  26,  8  7   667 

Cb.  36.  88  64.  101   667,  568 

Ch.  26.  8  10-  669 

Ch.  26,  8  103  .W7,  669 

Cb.  28.  SS  43,  44,  45  688,  685 

Cb.  32,  8  1 1  571 

Ch.  44,  8  1   130 

Ch.  60,  88  6, 15-18  181-138 

Cb.  53,  8  1  9S6 

Cb.  72,  art.  1,  8  8    981 

Ch.  77,  8  2    679 

Compiled  STATrTEa  1887. 

Ch.  12b,  8  69    679 

Ch.  12a,  8  123   b61 

Ch.  18a,  SB9   679 

Ch.  U,  art  1,  is  79   S61 

Ch.  16,  S8  9".  mo  845.  m« 

Ch.  77,  88  109,  112,  113..  ..804.  865 
Ch.  S8,  art  4,  8  9   867 

Compiled  Statutes  1889. 

Ch.  18,  8  37   80 

Cb.  48,  88  43,  44   857 

CoaipiLED  Statdtbb  1891. 
Page  788,  24  80,  81 


'  Cb.  20,  8  2   m 

Ch.  28,  88  32,  38   261 

Consolidated  Statutes  ISOl. 
I  8  6337   534 

I  Laws. 

1867,  p.  146,  §3.   BIO 

I  1877,  p.  24.   678 

1 1879,  p.  59, 11   651 

!  1879,  p.  78  ttSi 

1881,  p.  282   514 

;  KS83,  p.  84.  88  43,  43.  671,  673 

1883.  p.  13a  678 

18SS,  p.  199  •   116 

18>7,  p.  90  115,  116 

1887,  ch.  14.  677 

;  1889,  p.  435   856 

I  1&89,  ch.  7   79 

!  1S89.  ch.  43,  8  3    524 

1891,  p.  224  115,  117 

1891,  p.  380,  88  9.  11   514 

1801,  p.  487,  SI  1,2.  800,867 

NEW  YORK. 

CoDB  or  CiTiL  Pbocbddrb. 
S  274  G8S 

NORTH  DAKOTA. 

Civil  Code. 

Cli   i2fi  547 

r,u7,  569    544 

s  ::v;:i  1039 


COMFILBD  Lavs. 

88 1544,  U47-1550, 1654. 1582. . 

401,  405.  411 

SS  3100.  8193    544 

^  ::7:^3.  Repealed  by  Laws 

1 ->'.'<),  oh.  164  919,920 

Mi-  1081 

4  .;  y  1084 

M"  r  288, 10« 

8  4707   919,1027 

8  4828    810 

88  4916,4918.4919,  ms... 404.  406 

8  4978    888 

885035.0026   818 

16069    640 

8  6067  318 

PS  ;0^3,  5084,  5088,  5094.  1034 

Sj;  -^u'.tS,  5101-5108  818.  819 

t2S.  5130,  5182,  51S7. . .  .286-288 

^  5i'N..   819 

■'■'■■■a,  5888  818,  820 

Si.vin   ...1036 

S  rjU'.p   404 

!iijti4<9, 6480. 6491, 0493, 6610..  547 

7117..  648 

^  7429    647 

Laws. 

IJi^.l,  p.  151  818 

l.->S',t,  ch.  70  10i7 

ISs'.i,  ch.  88   818 

1»<.tl),  cb.  41,  8  3  1085, 1040 

oh.  61  817 

IMJO,  ch.71,  8  8    641 

iv.tu.  ch.  184    920 

ch.  184,  8  13  1027 

IS'Jl,  oh.  120,  85  1033 

1891,  oh.  130,  884, subdB.a,&. 1039 


Art  8. 
Art  3, 
Art.  4. 
Art.  5, 
A  n.  .5, 

Art.  5, 
Alt.  5, 
Art  5, 
Art.  5, 


300TH  UAKOTA. 

Constitution. 

8  12  607 

8  18  651 

888,  13...   609 

S3  651 

8  3  606,  tel 

$  13  050 

5  20   810 

8  26.   608 

8  84.   810 
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Art  6.187.   006 

Art  6,  1 8.   653 

Art  U,  I  1  41T 

Art  11,  Ka,  4-7   818 

Art  11. 1  6  4I» 

Art  la.  f  9  418 

Art  20,  lao  607,  008 

CODB  OF  ClTIL  PbOOBDORB. 

Ch.  SI  816 

I  056.   Amended  1>7  Laws 

1S81,  eh.  M;  Laws  ISna,  oh. 

84  81fi,  817 

f  «BB  817 

S6O40  801 

COITFILBD  LaWB, 

1470    9SB 

If  467, 494.   637 

IS  1361~13tl9  604 

K  im,  1394. 1896,  1441  

800,  008,  010 

J 1688    699 
25S4  066 

H  :!S8tf.  2SB0.  SB88,  3594,  2000.. 

926,928 

SI  8689,  3606,  8629,  8846. ..  .lOO-lOa 
I  8977    813 

!S  4066,  4068   656 
4394  1044 
45T8  601 
4589   694 
4599   101 

|4«aO  997 

It  4667-1609,  4671,  4674  

8^  898,  895 

14788.  98,  895 
4881   814 
4901   595 
4910  lOM 

«4918   666.  810 

«4915   WW 

i  4927  1047 

1 4988   4{a 

if  4934, 4085   598 

i4987    059 
4988    657 
4989   006 
4941  867, 1048 

815061,  6090    586 

i  5096   5H6 

SS  5104,  5114   939 

S5186  aro 

it  5878,  5379   687 

S  5469.  .  .          .....  90 

iiai7b\'lUii^7i\V.\\\\. 816 

n  5476,  6479,  5480    98-100 

it  5748,  5790,  5796.  1043,  1044 

S6336    999 

f  781ii.   Amended  br  Laws 

1891,  Ob.  50   637 

SI  7499,  7600.  7603    413 

ClTT  UHARTSBS. 

HuroQ,  pt  9,  S  7.  Laws  1888, 
March  8  SO 

Laws. 

1881,  ch.  94  816,  817 

1883,  oh.  84  817 

1883,  March  8,  pt  0, 1 7.  Hn- 

roD  CitT  Charter  658 

1890,  ch.  78   609 


1890,  ch.  78,  S6  810 

ItiM,  cb.  151  599,  600 

1891,  pp.  39,  38,  Si  18,  19  

818^,898 
1891.  cb.  60   680 

WISCONSIN. 

COSBTITUTIOS. 

Art  1,  S  18  1006,  1101 

Art.  1,  S91  .  1100 

Art.  U,  t  3  1098,  1100 

Art  U,  S  8  801 

Revised  Statl^tes  1849. 

Ch.  tS,  8S  1.  8,  4  508 

Ch.  134.  ISO   9 

Rbvibbd  Btatctis  1888. 

Ch.  13,  (34  ItOa 

Ch.  120,  Sg  T,  9, 10  503 

Ch.  165,  i  84.   9 

Bbtisbd  STATUm  1878. 

Ch.86  1006 

$97.  AmeDdedbylAwslW, 

ch.  416  1013 

it  159-155,  157.  159,  100,  103, 

170  1,8,11 

§669  1104 

8  725   19 

8  788  1012 

8  824  401 

ill7«  1108 

88  1188, 1189  1013,  1014 

8  1336    608 

U  14»9,  1500,  1614.  401,  402 

88  1694-1696   685,  687 

8  1818  1098 

S81846-lb57  1000 

851947-19.55   37 

58  3191-9125,  3197  917,  919 

82941   «93 

8  2294   917 

8  2815  m 

8  8390   772 

85  2364,  2869    781 

88  2420,  2^1   19 

88  958:i-2544  1100 

8  2591   19 

182619-9822   881 

89656,  Bubd.  1  963 

88  9718, 2720,  9799, 9727 . . .  .628, 029 

88  2780,  2736   19 

55  2759,  2760    685,  686 

8  9768   81 

88  2800.  2808   398 

i|9839  109, 1001 

82834   735 

S52859-3bS8  020 

5  3877    678 

82s«  731 

|2890   629 

f  8910  8B8 

82948   107 

82988   83 

8  8U»a  888 

83298    579 

8  8732  ."STe 

8  8745    629 

88  8787,  87M,  87S6  917,  918 


58  3919,  4004  885, 

84085  109O 

5  42:20.  BUbd.  1  617 

f4*i57   765 

88  4266,  4m   503 

f  4419   1 

15  4576,  4687  6T: 

8  4660    919 

84720   57s 

8  4791  577, 57S 

8  4794   57* 

8  4971,  BDbd.  6.  604 

SaNBORM  &  BBBBTHAlr*S  Ahvo- 
TATBD  Statutes. 

88 160, 268, 356a,  258b,  269a..1,  8, 10 

8  927b  lOOB 

8  1339b  888,  726, 1095 

i  1S89C  388,  I0b5 

I  i09sa.  eas 

88  1097,  I702e,  1703f,  17U2b, 

1702p  lOJO 

H  19.'>3.  1955a.  1965b.  87,  S3 

18  9689-2084   403 

12760   108 

8  2815  403 

8  2983  5S5.  772 

88  37-21-3723b  108 

y  3940   919 

84386    677 

5  4895  lOOi 

CiTT  CSABTBBS. 

BoBoobeL  Laws  1878,  cb.  148  S83 
BoBoobel,  Bubch.  1. 1 19,  sabd. 

19.    Laws  1878,  ch.  148   888 

MadiBoo,  ch.  6,  ( 18.  Laws 

1889,  ch.86   797 

Superior,  f  S  188-180, 188,  188, 

186.  Laws  1881,  ch.  184..80&.  804 

Laws. 

18.59,  cb.  82,  S  51   ...1101 

1873,  oh.  148.  BoBOobel  Cit7 
Charter  88S 

1878.  oh.  148,  rnibeb.  1«  |  19, 
sabd.  19.  BOBcob^  Clt7 
Charter.  888 

1870,  Oh.  840,  S  6.   10 

1878,  cb.  841.  SS  3,  7   1« 

1879,  Ob.  20t   87 

1882,  cb.  88,  snbch.  6,  8  !& 

HadlBon  City  Charter   727 

1888,  ch.  183,  5  31  1105 

1882.  ch.  125  10O6 

ItiSS,  ch.  105.  1U06 

1888.  oh.  271  704 

1888,  oh.  880  677.  57S 

1885,  ch.  410  1012 

1889,  ch.  884.   87 

1889,  cb.  885.  lOlS 

1889.  ch.  471   888 

1889,  oh.  471,  88  1,  2  

1891,  cb.  59,  Bubch.  20,  8«  1. 6 

1096,  loas 

1801,  ch.  88  1U11 

1891,  cb.  194,  88  l^'tt-lSO,  139, 
133,    186.    Superior  Citj 

Charter  8(0,804 

1891,  ch.  273   11 

1801,  ch.  418,  If  1-6, 11  88,  38 

1891,       441   87 


BtlptdatiolUk 

See  "FraeUoe  In  OlTll  CR8es,»6b 

Stoolc 

ElUed  bj  looomotive,  see  **Bailroad  CompaQles,** 

StooikholdeTS. 

Liability  for  debts,  see  ** Corporations,"  9, 10. 


Street  Bailroads. 
See  "Horse  and  Street  Railroads.  ■* 

Streets. 

See  "Highways;"  "Municipal  Corporattons." 
Liability  for  defects,  see  **  Municipal  Oupon- 
tions,^  17-81. 

Striking  out  Pleadings. 

See''FleadiQg,"a|9. 
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Subposna. 

7«lidft7,  see  "Write, "  8. 

SUBBOGATEQlir. 

When  allowed. 

1-  Where  D.  mortgages  real  estate  to  C, 
who  ftssigDS  the  mortatge  to  U.,  an  agreement 
tn  writing,  rigned  hj  u,  and  wife  before  the  as- 
signment, and  reciting:  "One  day  after  date 
ve  promise  to  pay  U.  or  bearer  $40.  with  ase, 
value  received,  the  design  of  this  paper  boing 
to  secure  payment  oi  the  above  sum  of  money 
paid  by  U.  to  O.  for  interest  due  on  a  real-es- 
tate mortgage  eiven  by  as  to  0.,"— does  not  snb- 
rogate  C.  to  the  lien  of  the  mortgage  to  the 
amount  of  the  interest  paid. — Desot  Kosa, 
(Uich.)  M  N.  W.  684. 

S.  A.  mort^iged  her  separate  estate  to 
secure  loans  from  a  bank,  in  favor  of  a  nrivatp 
corporation.  It  was  agreed  that  as  each  loan 
was  effected  the  corporation  should  d^stt 
notes  held  by  it  aa  collateral  aectirity  for  the 
loan,  snch  security  to  be  merely  contingent. 
Afterwards  the  bank  required  A.  to  pay  the 
amount  due  to  It,  which  she  did,  and  there- 
□pon  received  ftom  the  bank  the  collateral 
notes  hdd  by  It.  The  testimony  allowed  thnt 
the  notes  were  held  by  the  bank  In  good  faith, 
before  due,  to  secure  the  loans,  and  that  A.,  as 
surety,  had  paid  the  a&me.  Hdd,  that  A.  was 
subrogated  to  the  rights  of  the  bank.— Guthrie 
V.  rtaj".  fXph.)  54  N.  W.  071. 

8  A  wife  having  a  dower  and  liomeBtead 
interest  in  land  iDortKAged  br  her  husband, 
and  sold  under  a  ittatutory  foreclosure,  uud 
bid  in  by  the  mortgagee,  is  entitled  to  an  as- 
signment of  the  mortgage  on  paying  the  amount 
bid,  with  interest;  the  fact  that  the  premises 
had  gone  to  sale,  and  a  KhuriETs  dead  aiBi  been 
exccQted  to  the  mortgagee,  not  affecting  her 
rights  to  an  assignment  of  the  inortgac& — 
Moora  T.  Smith,  (Mich.)  54  N.  W.  701. 

SubstitatioiL 

Of  parUes,  see  "Parties,  "6. 


See^Wrtta." 


SmiuiioiUa 


Supplementary  Amoeedlngs, 

See''£zecation,''9, 10. 

Support. 
Of  paupers,  Me  "Poor  and  PooislMra, "  S-ft. 

Surety. 

Boa  "Priudpal  and  Snre^. " 

Surrondar* 

Of  lease,  lee  "Landlord  and  Tenant'* I. 

SnrvBysa 

See  "Public  Lands, "  0, 7. 

TAXATION. 

See,  also,  "Conatltutional  Law, "  5,  & 

Extending  time  for  redemption  from  tax  sale,  see 
"  Constitutional  Law, "  4. 

For  public  drains,  see  "Drainage.  * 

For  school  purposes,  see  **Sohools  and  School  Dis- 
tricts, "  3, 

Of  costs,  see  "Costs, "  H. 

Bale  of  deliniiusnt  property,  see  "Vaodamus, "  6. 

Umitatlon  of  taxation. 

I.  Const,  art.  11,  1 1.  provides  that  the  leg- 
islature shall  provide  for  an  annual  tax  to  de- 


fray the  ordinary  expeniics  ot  the  state  for  earh 
year,  not  to  escood  in  any  one  year  two  mills 
on  each  dollar  of  the  assessed  vatnntion;  ami 
whenever  auch  ordinary  exppuaes  ahall  exceed 
the  income  of  the  state  for  anch  year,  the  legis- 
lature ahall  provide  for  levying  n  tax  for  the 
enauing  year,  sulticlent,  with  the  other  sources 
of  income,  to  pay  the  deficiency  of  the  preceding 
year,  together  with  the  expenses  of  such  ensu- 
injr  year;  and  for  the  purpose  of  pnyins  the 

ttublic  debt  the  legislature  shall  provide  for 
evying  a  tax  annually,  autlicieiit  to  pay  the  an- 
nual interest  and  the  principal  within  10  years, 
providetl  that  the  annual  tax  for  the  pnymrnt 
of  the  Interest  and  principal  of  the  public  debt 
shall  not  exceed  In  any  one  year  two  mills  on 
each  dollar  of  the  assesseti  valuation.  Beld, 
that  the  provision  relates  to  three  ilistinct  items 
of  Captation :  (1)  The  annual  tax  for  "the  esti- 
mated ordinary  exj>enses  of  the  state:"  (2)  tax- 
ation to  pay  deHciendes  from  preceding  years; 

i'i)  taxation  to  pay  the  public  debt.— In  re 
imitation  of  Taxation,  (S.  D.)  54  N.  W.  417. 

*-'.  The  legislature  is  limited  to  a  two-mill 
tax  for  tbe  first  and  third  Items  mentioned;  but 
when  a  deficiency  is  shown  to  exist,  resulting 
from  the  excess  of  onlinary  expenses  over  the 
fund  available  for  that  purpcrae,  the  legislature 
has  power  to  levy  an  aafie<isment  suilicient  to 
meet  th.e  deficiency,  without  reganl  to  tbe  two- 
mill  limitation,  and  the  monej;  raiaed  for  such 
deficiency  must  be  naed  exclusively  for  its  pay- 
ment, and  cannot  be  diverted  to  any  other  use. 
—In  re  Limitation  of  Taxation.  (S.  D.)  54  N. 
W.  417. 

s.  Const,  art.  11,  f  8,  providea  that  "no  tax 
shall  be  levied,  except  in  pursuance  of  law, 
which  shall  distinctly  state  the  object  of  the 
same,  to  which  the  tax  only  shall  be  applied." 
Article  12.  S  2.  provides  that  "the  seneral  appro- 
priation bill  shall  embrace  nothing  but  appro- 

firiations  for  ordinary  expenses  of  the  executive, 
e^lative,  and  judicial  departments  of  the 
state,  the  current  expenses  of  state  in»«titHtions, 
interest  on  tbe  public  debt,  and  for  common 
schools.  All  other  appropriations  shnll  be  made 
by  separate  bills,  each  embracing  but  one  ob- 
ject, and  shall  rcigiiire  a  two-thirdi*  vote  of  all 
the  membera  of  each  branch  of  tbe  IcglAlature." 
Hclit,  that  the  two-mill  limitetion  applies  only 
to  the  items  enriiraced  within  the  "general  ap- 
propriation bill,"  which  items  couKtitute  the 
"ordinary  expenaea,"  within  tbe  meaning  of 
article  u,  {  1,  but  as  to  "all  other  appropria- 
tiona"  to  meet  the  extraordinary  expenses  of 
the  state  the  legislative  power  is  controlled  only 
by  their  sense  of  justice,  as  expres9e<1  by  a  two- 
thirds  vote  of  all  the  members  of  each  houae.— 
In  re  Limitation  of  TaxaUon,  (S.  D.)  &4  W. 
417. 

Listing  oredits. 

4.  Act  March  9,  1891,  entitled  "An  act 
prescribing  the  mods  of  making  assessments 
and  the  levy  and  collection  of  taxes  and  fur 
other  purposes  in  relation  thereto,"  section  IS, 
provides:  "Credits,  How  Ldsted  and  Assessed. 
Any  pwaon  who  la  required  to  list  credits, 
dther  f(v  himself  or  for  any  other  person,  firm, 
or  corporation,  may  deduct  from  the  groaa 
amount  thereof  the  amount  of  all  bona  fide  In- 
debtedness of  himself  or  of  any  such  person, 
firm,  or  corpoRitkm;  but  no  ackncwle<iginont 
of  indebtedness,  lot  founded  on  actual  consid- 
eration to  the  full  amount  of  snch  acknowledg- 
ment At  the  time  wb<>n  the  same  was  given,  snd 
no  acknowl»dgu)L'iit  nuule  for  the  purpose  of  be- 
ing so  dednctcil,  fhnW  be  considered  a  debt  in 
the  meaning  of  this  sivtion,  and  every  person 
so  claiming  any  dedii-:tiuu  shall  furnish  the  as- 
sessor with  a  list  containii'tg:  First,  the 
amount  of  all  book  acconnts:  second,  the 
amount  of  all  notes  due  him,  and  also  a  list  of 
the  amount  of  all  book  nrcoiints  owing  by  him. 
and  he  shall  be  renuiretl  tu  verify  the  same 
by  oath  administered  by  tbe  ossessor.  Noth- 
ing in  this  section  sh-dl  be  so  construed  as  to 
aiiiily  to  any  bank,  banker,  or  corporaiion  ex^ 
ciKiug  Ifaoklng  powera  or  prirUegea:  I'covided. 
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howeTO*,  that  any  person,  company,  or  corpora- 
tion, in  making  up  the  amount  of  peraonnl  prop- 
erty requirt-d  to  be  listed  for  himself,  company, 
or  corporation,  shall  be  allowed  to  deduct  from 
the  gross  amount  thereof  any  indebtedness  of 
himself,  company,  or  corporation,  if  the  same 
be  owned  or  held  within  this  state:  provided, 
further,  that  grain  held  by  the  producer  of  the 
fliime  actually  sold  or  contracted  to  be  Bold, 
but  not  delivered,  shall  be  classed  as  credits.' 
Held,  that  such  section  provides  (1)  that  a  per- 
son havine  credits  is  allowed  to  deduct  there- 
from all  his  indebtedness,  whether  owned  or 
held  within  or  without  the  state;  (2)  that  a 
person  having  personal  property  presumably 
other  than  credits  is  allowed  to  deduct  there- 
from such  indebtedness  as  is  held  or  owued 
within  the  state:  and  (3)  that  grain  held  by 
the  producer  to  be  Rold,  but  not  delivereil,  shall 
be  classed  as  credits. — In  re  Aseessment  and 
Collection  of  Taxes.  (S.  D.)  54  N.  W.  818. 

5.  Assuming  that  the  term  "persona]  prop- 
erty," occurring  in  the  first  proviso  of  such 
section  18,  means  only  "credits,"  of  which  the 
section  is  primarily  treating,  the  same  want  of 
uniformity  and  equality  exists.  In  that  the  stat- 
ute permits  the  deduction  of  indebtedness  from 
'one  kind  of  personal  property,  "credits,"  and 
from  no  other. — In  re  Assessment  and  Collec- 
tion of  Taxes,  (S.  D.)  54  N.  W.  81& 

6.  Such  deduction  of  indebtedness  from 
credits  and  personal  prot^erty  is  also,  in  effect, 
an  exemption  from  taxation  of  property  in  ad- 
dition to  the  exemptions  luthorized  by  the  con- 
stitution, and  renders  such  statute  void,  though 
the  statute  speaks  only  of  deductions,  and  not 
of  exemption. — In  re  Assessment  and  Collection 
of  Taxes,  (S.  D.)  54  N.  W.  818. 

Neglect  of  aupenrisor. 

7.  Act  1891.  No.  200.  S  12,  providing  that 
"it  shall  be  the  duty  of  each  supervisor  «  «  « 
to  ascertain  the  taxable  property  of  his  assess- 
ing district,  and  the  persons  to  whom  it  should 
be  assessed,  and  their  residences,"  and  he  stiall 
require  every  person  of  full  age  to  make  a  true 
written  statement,  under  oath,  "of  all  the  tax- 
able property  of  such  person,  firm,  or  corpora- 
tion, whether  owned  by  him  or  (t,  or  held  tar 
the  use  of  another,"  is  mandatory,  since  its 
performance  by  the  sui>ervisor  is  not  impracti- 
cable. —  Turner  t.  Muskegon  Circuit  Judge, 
(Mich.)  54  N.  W.  705. 

8.  Such  statute  does  not  require  the  super- 
visor to  personally  visit  each  person  within  his 
district,  and  demand  the  execution  of  the  affi- 
davit; since  mailiae  to  the  persons  mentioned 
therein,  so  far  as  they  are  known  to  him,  the 
blank  statements,  with  a  notice  that  they  must 
comply  theren'ith,  and  to  ap)>ear  before  him  for 
that  purpose,  will  fulfill  the  requirement. — 
Turner  v.  Muskegon  Circuit  Judge,  (Mich.)  54 
N.  W.  705. 

9.  A  charge  in  an  information  filed  against 
a  supervisor,  charging  him  with  willful  neglect 
of  such  duty,  that  he  neglected  to  deliver  sncb 
statement  to  a  township  clerk,  is  surplusage, 
where  the  information  alleges  that  be  never 
received  it. — Turner  v.  Muskegon  Circuit  Judge, 
(Mich.)  54  N.  W.  705. 

Assesameiit. 

10.  Under  Comp.  Laws,"  K  1544,  1682, 
which  require  parcels  of  land  liiite[I  in  an  as- 
sessment roll,  which  consist  of  parts  of  sec- 
tions, to  be  particularly  de8cril>eii.  tracts  of 
land  in  an  assessment  roll,  consisting  of  parts 
of  sections,  described  as  follows,  viz.:  Name 

of  owner,  '-  ;  section,   ;  town,   ; 

range,  ,  —followed  by  a  statement  of  the 

number  of  acres,  are  insnfficient.  since  the 
part  of  the  section  Is  not  particularly  described; 
and  the  fact  that  such  description  may  not  mis- 
lead the  owner  is  not  enouzh  to  validate  it. — 
Power  V,  Bowdle.  fN.  D.)  M  N.  W.  404. 

11.  Such  a  combination  of  letters  and  fig- 
ures in  an  assessment  roll  as  IsW*.  N\V*  of 
NE',  NE  S\V.  W  SW.  are  insufficient  and 
Invalid  as  descriptions  of  parts  of  sections  of 


land,  since  such  wrftlne  Is  not  BngHsb  as  It 

is  ordinarily  u^ed.  and  is  without  the  sunctioQ 
of  any  general  usage  among  the  masses  of  the 
ponple.— Power  v.  Bowdle,  (N.  D.)  54  N.  W. 
404. 

13.  In  valuinfT  land  for  taxation,  the  as- 
sessor may  refer  to  descriDtions  or  lists  of 
land  furnished  either  by  the  county  commis- 
sioners under  Comp.  Laws,  S  1544,  or  by  tn- 
dividoals  under  section  1554,  but  the  assessor 
is  officially  responsible  for  the  legal  sufficiency 
of  the  description  of  all  parcels  of  real  estate 
returned  by  him;  and  where  a  parcel  of  land 
is  attempted  to  be  desorilied  in  the  assessor's 
return,  but  such  description  is  fatally  defect- 
ive, it  cannot  be  rendered  valid  by  showing 
that  it  corresponds  to  a  description  furnished 
tlie  assessor  bv  the  owner,  or  by  any  one  else, 
sinre  the  pnblic  and  biddnv  at  tax  sales,  as 
well  as  owners,  are  Interested  in  the  descrip- 
tions of  rt>al  estate  in  tax  records  and  tax  titles. 
—Power  v.  Bowdle.  (N.  D.)  54  N.  W.  404. 

13.  The  fact  that  a  town  plat  laying  out  land 
into  lots  and  blocks  baa  never  been  vacated 
will  Dot  render  void  an  assessment  of  taxes  de- 
scribing the  land  by  governmental  subdivi^ons, 
so  as  to  invalidate  the  tax  deed  in  favor  of  per- 
sons claiming  under  a  subsequent  tax  deed,  also 
describing  the  land  by  governmental  subdivi- 
sions.— Cahalan  v.  Van  Sant,  (lowaj  54  N.  W. 
433. 

Injunction. 

14.  In  an  action  to  enjoin  taxes  assessed  by 
a  local  assessor,  plaintiff  contended  that  It  was 
made  liable  to  double  taxation,  and  that  there 
was  no  evidence  tu  support  a  finding  that  the 
property  had  not  been  assessed  by  the  state 
board.  Held  that.  In  the  absence  of  proof  that 
the  pronerty  had  been  assessed  by  the  state 
board,  uiere  was  no  presumption  to  that  effect, 
and  that  the  taxes  assessed  ur  the  local  assesstv 
would  not  be  enjoined.— GhlcaRo,  B.  ft  Q.  R. 
Co.  T.  Merrick  County,  (Neb.)  M  N.  W.  30&. 

Action  to  recover  possession. 

15.  Kev.  St.  9  1188,  providing  that  no  action 
shall  be  maintained  to  recover  possession  of  land 
conveyed  by  tax  deed,  or  to  avoid  8a<^  deed, 
against  any  person  claming  nnder  such  deed, 
unless  bronimt  within  three  years  next  after 
the  recording  of  sadi  deed,  does  not  ajnily 
where  the  owner  offers,  and  is  ready,  to  pay 
the  tax  on  his  lands,  and  is  erroneously  ii>- 
fornted  by  the  town  treasurer  that  th^  are 
none  to  pay,  since,  if  the  land  is  afterwards 
sold  for  taxes  then  in  fact  due,  the  owner'n 
title  is  not  divested  by  the  sale. — Qould  v.  Sulli- 
van, (Wis.)  54  N.  W.  1013. 

Iiien. 

16.  A  tax  lien  on  the  land  itself  takes  pre- 
cedence of  all  other  liens,  and  a  decree  foreclos- 
ing the  same,  and  a  sale  thereunder,  where  alt 
persons  affected  thereby  are  t)efore  the  court, 
transfer  to  the  purchaser  nnder  the  d&ree  an 
absolute  title  in  fee  of  the  land.— Merriaip  t. 
Goodlett,  (Neb.)  54  N.  W.  686. 

Sales  lor  nonpayment. 

17  Where  a  publiij  )«nle  for  delinquent  taxes 
is  opened  at  9  o'dook  A.  M.,  and  adjourned 
sine  die  at  the  e.vplr:ition  of  an  hour  and  a 
half  thereafter,  the  i>roiterry  all  remaining  cn- 
Rold,  for  want  "f  bid-l'irs,  and  thf  treasurer 
in  charge  thereof  rofuscw  to  ontertuin  bids  for 
tlie  property  advecfised,  which  are  U'udered  at 
3  o'clocK  P.  M.  of  ihe  same  day,  ther--  is  not 
a  compliance  with  Ktrtion  lOi)  of  she  revinne 
law,  which  requires  the  K:ile  to  be  kent  open 
from  9  o'clock  A.  M.  until  4  o'clock  P.  M.— 
State  v.  Famey,  (Neb.)  54  N.  W.  862. 

!»■  Section  109  of  the  revenue  law,  which 
provides  that  "on  the  first  Monday  of  Novem- 
ber in  each  year,  lietween  the  honrs  of  nine 
o'clock  A.  M.  and  four  o'clock  P.  M.,  the  treas- 
urer is  directed  to  offer  at  public  sale  at  the 
courthouse,  or  the  place  of  holding  court,  in 
his  county,  or  at  the  treasurer's  office,  all  lands- 
on  which  the  taxes  levied  for  state,  count 


Digitized  by 


Google 


1317 


town«hip,  Tillsje,  city,  •chwJl  « 
otberirarpoae,  for  the  preTtons  jw^JrtlU  re- 
main Mpdid,  and  he  may  a^urn  Iroin  day 
to  day  until  all  the  Unds  aod  lot*  and  Btocks 
diall  naTe  been  offered,"  Is  inandatory^Btate 
T.  Farner.  (Neb.)  M  N.  W.  862. 

Sodemption. 

19.  When  a  grantee  In  a  BherlTj  deed  takes 
«n  awignment  of  a  tax-«ale  certificate  iwraed 
on  a  sale  for  taxes  asseseed  amiuet  the  land 
prior  to  the  Jndgment  on  which  the  sherUTs 
sale  is  made,  auch  asdgnment  operatea  as  a  re- 
demption from  the  tax  sale,  and  a  treasorers 
deed  vUl  not  defeat  a  mortgage  exocnted  prior 
to  sDch  iadnneat.—Maui]i«  v.  Boaard,  (Iowa,) 

64  N.  W.  459.  ,. 

20.  On  the  foreclosnre  of  a  tar  lien,  if  par- 
tlea  affected  are  not  before  the  court,  their  rem- 
edy is  an  a(^on  to  redeem;  and.  if  the  conrt 
had  jorisdiction,  the  decree  ca^ot  be  treatwl 
M  ToU-Merriam  v.  Goodlett,  (Neb.)  64  N.  W. 

21.  Plaintiff  parchased  'In  a  Inmn,"  at  a 
tax  sale,  lots  Noe.  31,  32,  and  SSjjuid  paid  all 
taxes  then  doe  thereon.  Lot  No.  S2  was  worth 
S4.000  or  «5,000,  and  the  others  abont  ?700.  B. 
owned  the  equity  in  lot  No.  32,  and  redeemed. 
The  audhor  aggreoated  the  amoonts  pald^ 
plaintiff  on  all  the  lots,  and  accepted  wie  third 
thereof  aa  the  amount  dne  on  lot  No.  32,  wblcn 
Blaintlff  aecwted  from  htm.  Held,  that  by  attch 
acceptance  plaintiff  precduded  himself  from  re- 
eoTerfair  an  amount  proportionate  to  the  Talue 
of  the  lot.— Daifww  T.  Ui^on  County,  (Iowa,) 
54  N.  W.  14». 

 Votioe. 

88.  The  aaaessmedt  of  taxes  on  land,  agalnat 
a  person  reaidinji  within  the  county,  who  used 
it  as  hay  land  for  several  years  before  tne  is- 
suance of  a  tax  deed  thereon,  necessitates  serv- 
ice  on  him  of  the  notice  of  expiration  of  the 
time  of  redemption  from  the  tax  sale,  under 
Code,  I  804.  which  makes  the  aervfae  of  inch 
notice  a  oonaiti<»)  precedent  to  the  expiration  of 
the  riBht  to  redeem,  and  which  requires  the  no- 
tice to  be  serred  on  the  person  in  poseessum  of 
the  land,  and  on  the  person  in  whose  name  it  is 
taxed,  if  he  resides  within  the  county.— Cahalan 
T.  Vai»  Sant,  Gowa.)  64  N.  W.  433. 

38.  Code,  t  804.  provides  that  »  notice  of 
the  ex^ration  of  the  time  to  redeem  land  from 
a  tax  sale  may  be  served  on  the  person  in  pos- 
■cwsion,  and  also  on  the  person  in  whose  name 
the  land  is  taxed;  that  the  notice  shall  state 
certain  fects;  and  that  the  serving  of  the  notice 
shall  be  deemed  completed  when  an  affidavit  of 
the  service,  and  of  the  particular  mode  thereof. 
Is  filed  with  the  county  treasurer.  Had,  that 
the  affidavit  of  service  need  not  recite  that  the 
notice  stated  all  the  facts  required  by  the 
statute;  nor  is  k  necessary  that  a  copy  of^the 
notice  be  attached  to  the  aflBdavit,  or  filed 
with  the  county  treasurer.— Knudson  v.  Litch- 
Bdd.  aowa.)  54  N.  W.  189.^        ^    .  ^ 

34.  The  takinc  of  hay  from  the  land  each 
year  is  a  fact  Indicating  possession,  within  the 
above  statute,  which  requires  the  notice  to  be 
•erred  on  the  person  in  possession.— Cahalan 
T.  Van  Snnt,  (Iowa,)  64  N.  W.  433. 

25.  The  fact  that  the  land  was  assessed  to 
"Unknown"  at  the  time  of  the  tax  sale,  and  to 
a  deceased  person  at  the  expiration  of  the  period 
of  redemption  without  notice,  does  not  exctise 
the  purchaser  from  giving  such  notice  to  the 
person  in  possession. — Cahalan  v.  Van  Sant, 
tlowa.)  54  N.  W.  433.      ,    ,  , 

26.  The  absence  of  a  deed  from  the  record, 
conveying  the  title  to  the  person  In  possession, 
does  not  affect  his  right  to  the  notice  of  the  ez- 
niraiion  of  the  time  of  redemption.— Cahalan 
T.  Van  Sant,  Oowa.)  64  N.  W.  «i3. 

Tax  deeds. 

27.  Certain  tax  deeds,  claimed  to  be  void  fw 
wMit  of  a  proper  corporate  sea!  of  the  county, 
'Were  signed  by  the  derk  of  the  county,  and  a 
Kroll  aeel  affixed  thereto.  There  was  stamped 
on  the  paper  by  a  metal  die  a  device  like  a 

V.54N.W.— 77 


seal,  and  the  words  "(Jonnty  Clerk— lincoln  Co. 
—Wis."  Indosed  therein,  nie  clerk  atteated 
tint  he  had  subscribed  Us  name  offi<^ny,  "and 
atfixed  the  seat  of  the  county  board  of  super- 
vision" at  J.,  in  the  said  county  of  L.,  and  the 
certificate  of  acknowledgment  ny  the  clerk  of 
the  drcuit  court  of  L.  county  stated  that  R., 
"as  county  clerk,  to  me  known  to  be  the  person 
who  executed  and  affixed  the  seal  of  said  coun- 

Sof  Lincoln  to  the  foregoing  deed,"  etc,  "and 
e  coanty  clerk  acknowledged  that  he  has  af- 
fixed said  aeal.  '  Hdd  that,  since  the  statute 
allows  a  county  board  to  change  the  seal  as  it 
sees  fit,  and  also  prescribes  that  a  tax  deed 
Shan  be  presumptive  proof  of  the  regnlarity  of 
the  proceedings,  including  the  execution  of  the 
dted,  and  since  the  county  board  must  be  pre- 
sumed to  have  known  that  their  clerk  was  us- 
ing the  device  In  question  as  their  official  seat 
of  the  county,  the  sealing  of  the  deeds  waa 
sufficient,  ondM-  Laws  18S9,  c.  22,  {  51,  provid- 
ing that  when  a  tax  deed  shall  be  executed  Ipr 
the  clerk  of  the  county  board  of  snpervisors  it 
shall  have  affixed  thereto  the  seal  of  such 
board,  whldti  is  declared  to  be  the  cnmorata 
seal  of  the  county.— Brown  CtAn,  <Wls.)  CM 
N.  W.  1101. 
Action  to  try  title. 

28.  0>de.  I  897.  which  pr<^bits  any  person 
from  qnestloninR  a  tax  deed  without  sfaowisg 
that  all  taxes  due  on  the  property  have  been 
paid  by  him,  does  not  apply  to  a  case  where  it 
is  difficult  to  ascertain  the  amount  of  taxes  pay- 
able for  a  certain  year  by  reason  of  the  assess- 
ment of  the  land  as  lots  and  blocks  according 
to  a  town  phit,~a  description  Itmg  since  aban- 
doned fur  tnat  of  govemmeutal  Kiibdivisioasr- 
and  where  the  persons  attacking  the  tax  deed 
have  exjpressed  their  readiness  to  pay  such 
taxes  whenever  th^  have  been  properly  asce^■ 
tained.— Cahalan  t.  Van  Sant,  (Iowa,)  64  N. 
W.  433. 

29.  As  between  tax-title  claimants  of  land, 
the  court  will  not  assome  that  the  claimant  un- 
der the  earlier  sale  did  not  take  possession  of 
tb«  land,  and  that  his  lien  for  taxes  was  thus 
divested  in  favor  of  the  otigioal  owner. — Ca> 
halan  v.  Van  Sant,  (Iowa,)  54  N.  W.  433. 

80.  When  a  grantee  In  a  sherifTs  deed  takes 
an  assignment  of  a  tax-sale  certificate  issued'  on 
a  sale  for  taxes  assessed  against  the  land  prior 
to  the  judgment  on  which  the  sheriff's  sale  is 
made,  such  assignment  operates  as  a  redemption 
from  the  tax  sale,  and  a  treasurer's  deed  will 
not  defeat  a  mortgage  execote4  prior  to  such 
Judgment;  and  a  purchaser  of  the  grantee's  title 
has  no  ground  for  equitable  relief  against  the 
mortgagee  where  the  county  records  show  the 
mortgage  claim  and  such  facts  as  should  apprise 
him  of  the  defect  In  the  purchased  title.— Man- 
ning T.  Bonard,  aowaO  64  N.  W.  469. 

TENANCY  IN  COMMON. 

Bights  and  remedioB  inter  se. 

1.  Where  one  ootwant  rents  his  share  of 
the  laud  to  the  other  for  a  term  at  a  specified 
rent,  and  the  latter  remains  in  exclusive  pos- 
session after  the  term,  he  will  be  deemed  to 
do  so  in  his  character  of  tenant,  and  the  same 
rule  as  to  rent  will  apply  as  In  case  of  any 
tenant  holding  over.— O'Connor  v.  DeJaney, 
(Minn.)  64  N.  W.  1108. 

'i.  Wh>ve  two  persons  take  a  lease  of  land 
in  which  they  covenant  to  par  a  certain  rent 
and  the  taxes,  and  one  of  them,  during  the 
term,  pays  all  the  rent  and  taxes,  an  action 
for  contribution  will  He  against  hts  cotenant. — 
Van  Brunt  v.  Gordon,  (Stinn.)51  N.  W.  11  tS. 

S.  Under  Rev.  St.  9  4257,  providing  that 
"when  personal  property  is  divisible  and  owned 
by  tenants  In  common,  and  one  of  the  tenants 
in  common  shall  claim  and  hold  possession  vt 
more  than  his  share  or  proportion  thereof,  hia 
cotenant,  after  making  a  demand  in  writings 
may  sne  for  and  recover  his  share  or  the  value 
thereof,!'  the  right  €fC  action  ia  eom[dete  wbu 
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the  demand  la  made  and  refiuedt  wlthont  wait- 
ing for  the  property  to  be  deatrored  or  convert- 
ed to  defendant's  own  oae.— Wood  T.  Noack, 
(Wifc)  64  N.  W.  785. 

Tenant. 
See  "Ludlord  and  Tenank  " 

TENDBB. 

As  bar  to  f  oredoanre,  see  Mortgages,  *  0-14. 

Snffloiency. 

1.  Where,  on  foreclosure  of  a  mortKMe, 
defendant  pleads  a  tender  of  the  debt,  and  de- 
mands a  coaverauce  of  the  premises,  the  action 
being  strictly  equitable  in  its  nature,  the  tender 
is  sufficieut  if  defendant  offers  to  bring  the 
money  into  court,  and  is  ready  to  comply  with 
the  direction  of  the  court  in  regard  to  it;  Cir. 
Gt  Rule  16,  requiring  the  sum  tendered  to  be 
paid  into  court  svithiu  five  dny«  after  the  serv- 
ice of  the  pleadinj;  altering  tender.  applylnK  to 
prtious  at  law  only.  Breitenbach  v.  Turner.  18 
Wis.  140,  followed.  —  Mankel  r.  Belacamper, 
<WiE.)  54  N.  W.  500. 

2.  Defendants  offered  to  show  that  they  had 
made  a  tender  of  $1UU  to  plaintiff.  The  court 
-asked  the  witness  whether  the  money  was  in 
greenbacks  or  national  bank  notes,  and,  on  bis 
answering  that  he  did  not  know,  refused  to  al- 
4ow  any  further  evidence  on  the  question  of 
whether  tender  liad  been  made  of  that  amount. 
Beid  erroneous,  in  that  a  tender  in  bank  notes 
is  good,  nnleaa  objected  to  on  the  ground  tliat 
they  are  not  legal  tender.  Fosdick  t.  Van  Hn- 
san,  21  Mich.  576.  followed.— Koehler  v.  Buhl. 
(Mich.)  54  N.  W.  157. 

■i.  Where  plaintiff,  being  unable  to  find  de- 
fendant, in  the  presence  of  the  tatter's  solicitor, 
toidered  the  amount  due  defendant  in  a  suit  to 
.redeem  to  defendant's  son,  who  was  authorized 
to  inform  plaintiff  that  defendant  wnuld  not 
-execute  the  deed  nntll  he  had  received  a  re- 
'ceipt  in  full  of  all  demands,  the  tender  is  suffi- 
■cient  to  relieve  plaintiff  from  liability  for  inter- 
est on  the  amount  from  that  date. — Crawford 
T.  Osmnn.  (Mich.)  64  N.  W.  2^ 

Testamentary  FowezB. 

Bee  "Powers. " 

Timber, 

See  "Logs  and  Logging. " 

Time. 

0(  essence  of  contract,  see  **  Vendor  and  Purchas- 
er,"  8. 

Of  taking  q>peal,  see  ** Appeal,"?. 

Title. 

Bee  •*  Quieting  Tltla  " 

To  office,  action  to  detennlne,  aee  "Offloa  and  Offi- 
cer,»  8-10. 

Torts. 

See  "Assault and  Battery;"  "Conspiracy;"  "De- 
celt;"  '*FalBe  Imprisonment;'"'Llbel  and  Slan- 
der ; "  "Negligence ; "  " Nuisance; "  " Seduction ; " 
"Trespass;"  "Trover  and  Conversion. " 

Liability  of  city,  see  "Municipal  Corporations," 
18-16. 

Measure  of  damages,  see  "Damages, "  8-0. 
TOWWS. 

See, also, "Counties;"  "Drainage;"  "Highw^;" 

"Schools  and  School  Districts. " 
LlablU^  for  defective  bridge,  see  "Bridges." 

Town  meeting— Place  for  holding. 

Rev.  St.  I  783,  provides  for  changing 
,tha  place  of  holdijig  town  meetings  by  baUot 


Section  27,  as  amended  by  Laws  1885,  e.  416, 
requires  the  town  board  to  divide  the  town 
iub>  election  districts  on  written  petition,  and 
Is  made  ezi^essly  applicable  "to  all  elections, 
whether  general,  special,  or  town  elections: 
provided,  that  all  town  meetings  be  held  at 
the  polIiuK  place  to  be  known  as  the  'First 
Prednct'  **  Held  that,  whenever  a  town  is  so 
divided,  the  first  precinct  becomes  the  place 
for  holding  town  meetings,  and  votes  cast  at 
other  precincts  should  be  rejected,  f^tnte  v. 
Waterbory,  48  N.  W.  424,  19  Wis.  207.  fol- 
lowed.-«tate  t.  Doyle,  (Wis.)  64  N.  W.  1012. 

TBADS-MABKS  AND  TBADH- 

NAMES. 

What  will  be  protected. 

1.  When  a  medicinal  preparatlra,  not  pat- 
ented, has  come  to  be  known  by  the  name  of 
the  origiiial  compounder,  another  perscm  en- 
gaging in  the  manufacture  cannot  appropriate 
the  name  to  bis  exclusive  use  as  a  propnetatr 
trade-mark  or  trade-name.— Watkins  t.  lAndon, 
(Minn.)  54  N.  W.  193. 

Damages  for  infringement. 

3.  In  an  action  to  recover  damages  for  the 
wronsful  use  of  a  trade  lal>el  resembling  that 
of  plaintiff,  where  there  Is  no  proof  of  the 
amount  of  damage,  ^aintiff  is  not  entitled  to 
recover  the  penalty  prescribed  by  Laws  1885^ 
c.  178,  in  case  of  the  fraudulent  imitation  of  a 
label  or  trade-mark. — Watkins  t.  Landon. 
(Minn.)  64  N.  W.  193. 

^Dpoeo* 

Remedy  for  destruction,  see  "Blectiooof  Beme- 
dles.^ 


TBESFASS. 


Who  may  maintain. 

Persons  bolding  lands  under  a  eoDtract 
of  sale  which  does  not  give  them  any  p08> 
sessory  rights  tberdn  before  conqiletiOD  of  pay- 
ment therefor  eannot,  before  such  payment, 
maintain  an  action  for  damages  done  to  such 
land,  since  they  are  not  the  owners  of  the  free- 
hold.—Dei  Jardins  t.  Thunder  Bay  Blm 
Boom  Co.,  (Micb.)  64  N.  W.  718. 

TBiAIi. 

Bee,  also,  "Appeal;"  "Certiorari;"  "Conttna- 
ance;"  "Error,  Writ  of ;"  "Evidence:"  "Eicep- 
tioQB,  Bill  of;"  "Judgment;"  "Juir;"  New 
Trial;"  "Pleading;" "Prastioe  In  CItU  Cases;** 
"Witness. " 

By  jury,  right  to,  see  "Jury,"  V7. 

BemarkB  of  conrt. 

1.  It  is  improper  for  the  trial  jadge  to  refer 
to  a  witness'  testuiony  in  scathing  terms,  and 
to  pass  such  criticisms  thereon  as  are  calcu- 
lated to  impress  the  jury  with  his  own  views  of 
the  facts.— Sterling  v.  Callahan,  (Midi.)  54  N. 
W.  495. 

2.  la  an  action  against  a  gas  company 
and  a  city  for  personal  injuries,  where  [Main- 
tiff  had  shown  a  right  to  recover  eithn  against 
such  company  or  the  dty,  remarks  of  the  court 
in  sustaiaing  a  motion  to  direct  a  verdict  for 
the  company  coald  not  prejudice  the  city, 
where  the  court  was  cautious  not  to  speak  of 
the  merits  of  the  case  against  the  dty,  and 
the  remarks  were  condusive  reasons  for  grant- 
Ing  such  motion.— Omndy  t.  Olty  of  Janes- 
iifie.  (Wis.)  54  N.  wriffiB. 

Joint  defendants  —  Order  of  trial. 

S.  Sanb.  &  B.  Ann.  Sl  H  133Sb,  1339c. 
provide,  in  effect,  that  whmevor  a  city  wonld 
he  liable  for  an  injury  caused  by  any  defect 
in  (me  of  Its  streets,  and  ■  snch  defect  was 
caused  by  the  negligence  of  another  perscm  or 
corporation,  such  person  or  corporation  shall  be 
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primarily  liable  for  all  dama^  aridns  frim 
■nch  injary.  Held  that,  where  a  fas  company 
was  made  a  party  defeodant  In  an  action 
against  a  city  for  persoonl  injoriea,  causeJ  by 
a  defect  in  a  street  where  such  company  ha<l 
laid  a  serrlce  pipe,  the  determination  of  wlii  h 
defendant  should  first  pass  on  the  jury  list, 
take  the  initiative  in  cross-examiniug  'witDeaaeB, 
and  first  introduce  ita  evidence,  were  matttrd 
of  practice  wholly  within  the  (Hscrction  of  the 
trial  coart.— Gmndy  t.  City  of  JaneaTille, 
(Wi«.)  54  N.  W.  loss. 
View  by  jury. 

4.  In  an  action  for  an  injury  to  plaintitTs 
arm,  the  oonrt  has  power  to  require  plaintiff 
to  allow  a  physician  to  examine  the  arm  In  the 
Mesotce  of  the  Jnry.— Grarea  r.  City  of  Battle 
Creek.  (Mich.)  M  N.  W.  767. 

fi.  In  an  action  for  personal  Injnries,  on  the 
question  of  whether  plaintiff's  limb  which  had 
bem  broken  was  shrlTeled,  it  is  iH«per  to  allow 
j^alntiff  to  exhibit  the  limb  to  the  Jury.— Lane- 
worthy  T.  Township  of  Ureeo,  (Mlt^)  54  N.  W. 

a&7. 

Bzperiment  before  Jnry. 

6.  On  a  proaecation  for  ■elUna  Intoxicating 
liquors,  the  person  who  sold  defendant  the  liquor 
testitied  as  his  witness,  naming  the  intrredienta 
and  explaioinx  the  proceaa  of  its  manufacture. 
The  ingredienta  beiug  present,  he  was  asked  to 
mix  them,  "and  show  the  jury  Its  composition." 
Held,  that  the  court  properly  refnaed  to  permit 
Bucb  experiment,  since  it  coiUd  not  enlighten  the 
jury  as  to  the  effects  the  bevaage  would  pn^ 
dnce  on  those  drinking  lt.F-State  T.  I/Indoen, 
aowa.)  54  N.  W.  1075. 

IMsoliarge  of  jury. 

7.  Under  Oen.  St.  1878,  e.  45.  |  00.  and 
c  84^  I  10;  aothoridns  a  Justice  to  discharge 
a  jnry  because  of  its  utabUitT  to  agree,  there 
waa  no  abuse  of  discretion  In  discharging  a 
jury  which  had  failed  to  agree  after  being  out 
14  hours  and  all  niriit— RoUina  T.  Noitiiig, 
(Minn.)  54  N.  W.  1118. 

Taking  papers  to  jury  room. 

5.  In  an  action  for  treapaaa  on  plalndff*8 
land,  defendants  asked  that  a  plat  and  field 
notes  forming  part  of  a  deposition  be  given  to 
the  jnry  on  their  retirement,  to  which  plaintiff 
objected.  ODless  the  entire  deposition  be  given 
them.  On  defendants*  refusal  to  consent  to 
this,  the  court  permitted  the  jury  to  take  the 
plat  alone,  without  tbe  field  notes.  Held,  that 
neither  the  plat  nor  field  notes  could  pn^erly 
be  siren  the  jury  except  by  consent  of  both 
parties,  and  that  defendants  were  not  preclud- 
ed from  objecting  to  the  court's  action  in  send- 
ing  out  the  plat  by  the  fact  that  they  had  re> 
quested  both  the  plat  and  field  notes  to  be 
given  the  jury. — Oskaloosa  College  t.  Western 
Union  Fuel  Co..  (Iowa,)  64  N.  W.  1B5S. 

Beoeption  of  evidence. 

d.  Where  a  witneas  has  testified,  without 
objection,  that  "clinker  men"  in  the  service  of 
a  railroad  company  assisted  the  "yard  hoetler" 
In'  Moving  locomotive  tanks,  it  is  not  preju- 
dicial error  to  allow  him  to  state  that  it  waa 
the  custom  oi  the  dkiker  men  to  help  the  hoa- 
.  tier.— Butler  v.  Chicago,  15.  &  Q.  R.  Co., 
(Iowa,)  54  N.  W.  208. 

10.  In  an  action  on  an  indemnity  bond 
which  defendant  deniea  that  he  executed,  it  la 
in  the  discretion  ot  the  court  to  permit  plaintiff 
to  present  erldeace  of  the  .execution  of  the 
bond  after  defendant  haa  Introduced  his  erl- 
dence  In  support  of  his  denial. — ^Romer  t. 
Center,  (Minn.)  54  N.  W.  1052. 

Objections  to  evidence. 

11.  Where  one  ground  of  objeotlon  to  evi- 
dence Is  stated,  all  others  are  waived.— Bailey 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  (S.  D.)  54  N. 
W.  596. 

19.  Where  a  witneas  Tolunteera  testimony 
not  itBpoari.ve  to  any  question,  and  which  is 
Imniatwial  under  the  Issuesi  the  complaining 


party  sifenid  object  thereto,  or  move  to  strike 
It  from  the  record;  and  a  new  trial  will  not  be 
allowed  on  account  of  such  evidmoe  when  no 
objection  is  made  to  it  at  the  time  of  the  trial. 
—Omaha  Southern  Ry.  Co.  t.  Beeson,  (Neb.) 
54  N.  W.  557. 

18.  In  an  action  for  personal  injnries  result- 
ing from  being  thrown  from  a  road  cart  because 
of  a  defective  street,  a  witness  testified  to  the 
bad  ooodltion  of  the  street  and  that  he  broke 
his  bufKy  there  about  the  time  of  ^^aintifTa  hi- 
Jury.  BMt  that  the  erldence  of  vntneas'  break- 
ing his  buggy  was  immaterial,  bat  its  admls* 
sion  was  not  rever^ble  error  In  the  absrace  of 
ft  motion  to  strike  it  out. — Corcoran  v.  tSty  of 
Detroit.  (Mich.)  54  JJ.  W.  692. 

14.  The  appellate  court  will  not  review  a 
ruling  of  the  tnnl  court  in  excluiling  certain  evi- 
dence where  no  exception  was  taken  thereto 
at  tbe  time  it  was  made. — Sonator  v,  Bla^ 
(Iowa,)  54  N.  W.  534. 

lb.  In  an  action  on  a  note  the  record  on  ap> 
peal  ahowed  nothing  as  to  the  "former  ndjuoi- 
cation"  pleaded  In  defense,  except  that  W.  sued 
the  note  in  the  district  court,  and  a  statement 
reciting  that  defmdant  identified  1^  evidence 
"the  judgment  docket,  appearance  docket,  judg- 
ment record,  court  calendar,  containing  the  case 
of  W.  against  defendant,  the  term  of  court, 
filea  and  pleadings,"  which  was  "objected  to 
by  plaintiff  as  immaterial,  and  the  objection 
sustained  and  excepted  to."  Hrld,  that  the  ob- 
jection cannot  be  considered,  since  it  does  not 
appear  that  the  identified  record  was  offered 
in  evidence,  nor  what  the  objectioD  was.— John- 
•OD  T,  JohnsMi,  (Iowa.)  64  N.  W.  260. 

ArKumente  of  counsel. 

16.  In  aa  action  for  the  mutilation  of  plain- 
tifTs  person  during  an  assault  on  him  by  lie- 
fendant.  a  remark  by  defendant's  counsel,  in 
argnment  to  the  jury,  that  defendant  had  al- 
ready been  convicted  criminally,  and  that  the 
fine  imposed  was  a  sufficient  punishment,  is  en- 
tirely unwarranted;  but  plaintiff  cannot  com- 
plain, where  the  court  gives  an  Instruction  on 
this  point  In  the  langoage  requested  by  him. — 
Shipley  v.  Edwards,  ^owa.)  54  N.  W.  151. 

17.  Where  it  is  neceaaary  for  the  plsintlff 
to  introduce  evidence  to  mnlntain  his  aotioUf 
he  is  entitled  to  open  and  close.— Cortelrou  v. 
Hiatt,  (Neb.)  54  N.  W.  9ft4. 

15.  Though  a  defendant  Is  entitled  to  close 
the  argument  to  the  jury,  a  new  trial  will  not 
be  ordered  because  the  closing  waa  given  to 
plaintiff,  unless  the  defendant  is  prejudiced 
thereby.— Gran  T.  Spangenberg,  (Minn.)  64  N. 
W.  933. 

iDBtruotions. 

IB.  An  instruction  corned  by  those  already 
nven  is  properhr  refused.— Barton  v.  McKay, 
(Jfeb.)  54  N.  W.  968. 

30.  Where  the  substance  of  requests  ie 
given  in  the  court's  charge,  refusal  to  give  the 
requests  is  not  error.— Ellis  r.  Whitehead, 
(Mich.)  64  N.  W.  752. 

21.  Defendant  cannot  complain  of  a  portion 
of  the  court's  charge  which  is  the  same  aa  an 
instruction  requested  by  him. — Sllsby  v.  Michi- 
gan Car  Co.,  (Mich.)  64  N.  W.  761. 

22.  In  an  action  for  medical  serrlces,  an  to- 
struction  that  if  defendant's  attending  physi- 
cian called  in  plaintiff  for  consultation  as  to  de* 
fendant's  conaitlon,  and  that  pWntiff,  at  such 
phyrioian's  request,  visited  defendant,  defend- 
ant would  be  liable  for  the  reasonable  value  of 
his  services,  is  emmeous.  where  there  is  no  al- 
legation in  the  petition  thnt  plaintiff  was 
called  In  for  consultation  by  defendant's  attend- 
ing phydcian,  and  where  there  is  no  evidence 
In  support  of  such  fact.— Schrader  v.  Hoover, 
(Iowa,)  54  N.  W.  463. 

28.  In  an  action  to  recover  for  services,  an 
Instruction  assuming  that  defendants  did  not 
find  fault  with  plaintiff's  work,  where  the  con- 
trary appears  from  plaintiff's  own  testimony,  1» 
emineous.— KodiUr  v.  Buhl,  (Mich.)  64  N.  W. 
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34.  An  objeotloQ  Uuit  the  ooart  Hlled  to 
conttnie  the  meaniDir  of  a  leoae*  bat  satHnitted 
the  qnestioQ  to  the  jury,  ia  not  sustained  where 
it  4pea»  that  the  court,  in  one  of  its  instruc- 
tloBfl;  expltdtly  constroed  the  lease,  thonsh 
rarloos  extracts  from  other  porttons  of  the 
chsrge,  ataadin;  alone,  might  seem  to  bear  out 
the  objection.— Oakaloosa  College  t.  Western 
CnioD  Fuel  Co.,  (Iowa,)  64  N.  W.  Ifi2. 

ImtruotionB — Prwniiipelon  cn  appeal. 

%.  Whrae  the  bill  of  exceptions  ^toes  not 
contain  all  the  eridence,  error  cannot  be  predi- 
cated on  iDstrnctioDe  in  snbmlttiag-  certain  ta- 
snes,  on  the  ground  that  tliere  was  no  evidence 
to  ixMity  sudi  submission;  the  presumption  be- 
ing that  there  was  sufficient  eridence  to  war- 
rant sneh  InstrneUona— Bond  t.  HcMahon, 
OOOl)  M  N.  W.  281. 

 TXeotmMf  of  MQUWt. 

as.  In  an  nctlaa  by  an  attorn^  for  serTlces 
nodered,  where  pagonent  of  part  of  the  ac- 
count is  admitted,  the  failnre  of  the  court  to 
«all  Uie  attention  of  the  Jnry  to  the  par  meet  is 
ant  error,  wbea  do  reqnest  is  mad^  ana  tin  at- 
twtlon  of  the  court  is  not  colled,  to  tt^— OmnA 
T.  Truax,  (Mieb.)  M  N.  W.  3S4. 

 Ezoeptlona. 

37.  EfTOF  in  instroctioQs  cannot  be  eonrid* 
«md  on  appesi,  when  no  exceptions  were  taken. 
— Elchardsoo  t.  GofTman,  (Iowa,)  64  N.  W.  366. 

28.  A  genMsl  exceptieA-  to  instructions  in 
th*  words,  "to  th*  giTUg  of  th«  above  inatmo- 
tions  the  plaintiff  men  and  tliera  excepted."  U 
insufficient.-~FlTst  Vmt,  Bank  il  I^nmr.  (KA.) 
B4  N.  W.  568. 

—  Harmlesa  error. 

39.  Where  the  Jury  apparently  accepted  asd 
acted  upon  an  erroneous  Instruction,  given  b; 
the  trial  judge  on  his  own  motion,  it  was  none 
the  less  damaging  error  because  accompanied 
by  an  opposfng  InstmctioA,  given  on  requsBt  <rf 
uw  of  ti&e  partlss.— Hterling  t.  Osltohen,  (Miohi) 
64  N.  W.  405. 

DU.  A  mere  clerical  error,  appeaxina  on  tiie 
face  of  an  instruction,  by  wnting'  the  word 
**defa>dAnt"  where  "plaintifl"  was  intended, 
was  without  prejudice  to  dther  partr,  and  im- 
material.— Stiipley  T.  Beasoner,  (Iowa,)  64  N. 
W.  470. 

81.  Aa  erroneous  iastruction  is  not  cored 
by  merely  giving  anotlier  on  tlM  same  stdtject* 
contradicting  ft.— First  Kat  Baaii  t.  Lmmr, 
(Neb.)  64  N.  W.  668. 

B8.  Where  the  proof  on  the  esseatlaJ  facts 
In  the  case  la  practically  nndlsputed.  and  tlw 
verdict  conforms  to  the  proof,  it  will  not  be 
set  aside,  even  if  some  of  the  instructions  are 
not  entirely  accurate.— First  Nat.  BanlB  T. 
Scott,  (Neb.)  64  TS.  W.  987. 

Takins  oaae  from  jury. 

88.  A  wrdiet  should  not  be  dlrMted  In  fa- 
vor of  a  party  i^re  there  is  evidence  which 
might  support  a  verdict  for  liia  opponant-^Det 
Jardins  v.  Thunder  Bay  Blvw  Boom  Oo., 
(M3ch.)  64  N.  W.  718. 

84.  Defendant  called  en  ^alntlFs  amit» 
represeutiny  dtat  he  desired  to  purchase  laB^ 
bear,  and*  after  looking  at  a  ^le,  said  it  was 
the  hind  ha  wanted,  and  that  he  would  smd 
fbr  some  of  it  shortly.  A  few  days  thereafter 
defendant's  cousin  called,  saying-  n«  had  come 
for  the  lumber  defendant  had  bou^t,  and 
■laindff  measored  oft  a  certain  amount,  which 
defendant  bad  selected,  and  It  was  carried 
away  by  defendant's  cousin.  Beid,  in  an  ae- 
tion  to  recover  the  price  of  the  lumber,  that  the 
court  erred  In  directing  a  verdict  for  defend- 
anL  since  the  facts  shown  and  inferences  dedn- 
<^ble  therefrom  might  lead  to  the  conclusion 
tiiAt  defmdaaf s  cousin  was  acting  in  his  be- 
half in  takiiw  the  lumber  away.— Hathaway 
T.  JndlsjiJMii^.)  54  N.  W.  871. 

86.  Where  a  judge  talMS  a  ease  from  the 
Jury,  but  falls  to  spieeify  the  grotuids  that  «h 
pnar  to  him  to  justliEy  it»  the  jndgnunt  will  M 


Yerdiot. 

88.  Where  the  jury  taiforms  the  court  that 
It  Is  unaUe  to  agree  as  to  two  qieeial  Intaiog. 
atorles  submitted,  which  do  not  call  for  &i3- 
iiws  of  iddmate  facts  essential  for  the  support 
of  the  general  verdict,  it  is  not  error  to  instruct 
the  jury  that,  if.  It  can  agree  as  to  the  other  in- 
terrogatories, to  do  so,  and  return  Uie  flnADcs 
with  the  general  verdict.— Sutherland  t.  Stand- 
ard life*  Aec  Ins.  Co..  (Iowa»)  64  N.  W.  463b 

87.  Where  the  sole  issue  is  pMntlffs  right 
to  recover  at  all,  and  the  amount  due,  if  any^ 
thing,  is  admitted  by  the  irieadings,  and  the 
jury  returns  a  general  verdict  In  fa-mr  < 

tiff,  wfdiottt  fixiBg  th*  amount  of  the  rmmmtrn 
it  is  not  error  prdndldal  to  defeodaat  for  ths 
court  to  order  ItMgment  for  plaintiff  for  the 
amount  admitted  by  the  pleadings.— Bngliih  v. 
Goodman,  (N.  D.)  54  N.  W.  54a 

88,  The  court,  without  the  knowledge  er  am- 
sent  of  aithw  party;  after  the  ledtement  of  the 
jury,  told  the  bailiff  that,  should  the  jury  agnt 
during  the  night,  they  mii^t  seal  up  their  vca> 
diet,  separate  for  the  night,  and  defiver  it  into 
court  in  tin  rooming.  Tba  jury  did  as  directed, 
delivering  tt  in  the  morning,  io  tb«  absence  ^ 
cormsel  and  parties;  HOd,  imder  Code.  |  2S(Kt, 
providing  that  tbe  jury  may.  with  the  coDsent 
of  die  court  and  die  parties,  seal  inr  their  ver- 
dict and  separate  before  it  is  rendered,  that  soch 
aepanrtton  did  not  pceeasarily  avoid  tbe  verdkt, 
ud  if  not  otherwise  atta<4ced  it  will  stand.— 
Walker  v.  Dailey,  aowa.)  54  N.  W.  344. 

8B.  A  verdfet  that  ia  ^ther  unsupported  bjr 
the  evidence,  or  cootnu^  to  Instmctions,  can* 
not  be  permitted  to  stand.— McBUilan  v«  AltaSA- 
son,  (N;D.)  64M.  W.  IOSOl 

TBOVBB  ASW  OO WBBSICm. 

AasignabQitgr  oC  fV*  of  MMmi,  see  •*Aaslf»> 

mant|"3. 

When  lies— FoMesalon  by  plaintlflC 

1-  An  action  fbr  the  conversion  of  personal 
property  cannot  be  maintained  nideas  platntlff 
was  in  possession,  or  held  a  legal  rf^t  to  im* 
mediate  poasesaion  of  the  property  converted, 
tt  die  time  of  the  conversion.— Parker  t.  First 
Nat  Bank,  (S.  D.)  64  N.  W.  313. 

SlMuUng. 

9.  In  trovar  for  ttia  ooavmrion  ad  shaopea 
of  atock  the  declaration  need  not  aliegB  that  the 
Hiaws  had  been  Indorsed  so  aa  to  enable  the 
def eodaiita  to  tfanster  thm.  as  it  la  not  aecea 
sary  to  sat  Itartii  how  or  in  mbat  wmr  ar  br 
what  means  the  aonvaraloD  waa  aotonvlialMd^ 
Smith  V.  Thompaon,  (Mich.)  54  N.  W.  168i 

8.  A  petition,  in  aa  action  for  die  eo» 
version  of^a  note,  wliich  alleged  that  plaiatUI, 
being  the  owner  of  such  note,  assigned  the 
same  to  defendanta  to  secure  a  certain  dabC; 
and  tint  defendants  wrongfully  sold  the  sama, 
and  converted  the  proceon  to  their  own  im& 
is  saffldent— €ortolyoa  v.  Hiatt,  (Neb.)  M  N. 
W.  964. 

1^raato»  fvooMib 

See  "Oamlihmant. " 

XKCTBIB. 

BzpveM'  tinufiB* 

1.  Ad  express  tmat  Iri  fhvor  of  a  gtaBlor 

cannot  be  Ingrafted  on  a  coovevanee,  absolute 
In  Its  terms,  either  by  oral  prooi,  or,  trader  ths 
doctrine  of  "part  penormance,"  by  proof  that 
the  grantM-,  with  the  oenseat  of  toe  grantee, 
remained  in  posaassion.  and  made  Improve- 
mento.  —  PUlBbory-Wasbbom  Floor-Milla  Go^ 
V.  Kistler,  (Minn.)  64  N.  W.  1068;  Brown  T. 
Same,  Id.  1064. 

3.  In  an  action  to  eotabliah  a  tnat^  H  a» 
yaarad  that  complainant  deeded  certain 
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-niior  dwdfed  to-  B:,  Mibjeet  to  mortgnnii  to 

tit»  amotmt  of  aboat  two  thlnls  its  value.  Gom* 
^alnaot's  dau^ter  testi&eA  that  her  mother  had 
a  c-uuv«rsati«ik  vith  W.  ui.  the  fDrenoon;  that  In 
the  aftenioon  B.  came  to  the  home,  and  her 
mother  sold  to  him:  "Here-li  ererrutlns  that 
belongs  to  the  propartr.  Too  see  that  I  get 
them  nil  beck,"— and  he  eaid:  "I.  will  take  the 
papers,  and  do  70a  the  favor;  and  I  will  have  a 
new  deed  made  out,  and  deed  It  back  to  70a, 
whenever  yon  want  It."  Another  witness  stat- 
ed that  B.  admitted  he  held  the  property  In 
tniBt;  that  In  a  letter  '"he  wrote  me  that  prom, 
ise  waSi  all  right;"  that  he  lost  considerable  by 
complainant's  hnaband,  "and  somethinr  to  thfc 
effect  that  he  got  even  with  him  now/'  Hdd, 
that  there  was  insufficient  evidence  of  a  deo- 
laration  of  the  trust  to  take  the  case  oat  of  the 
■tatnte  of  fmnds.  Long,  J.,  dlBa«ntlnc.-^ns 
V.  Stoll,  (BHcb.)  54  N.  W.  27& 
ll6Wllt1Ug|.  tJCUStk. 

8.  b  an  action  to  enforce  n  reraltbir  tmst 
In  favor  of  plaintiff  in  land  conveyed  to  anoth- 
er, and  for  which  plaintiff  bad  paid,  the  want 
of  consent  to  sach  conveyance  must  be  express* 
It  allefred.— Petshold  v.  Petshold,  (BUnn.)  64 
N.  W.  933. 

4.  Where  real  estate  Is  conveyed  lo  one  per- 
son for  a  consideration  paid  by  another,  no 
tmst  can  arise  in  favor  of  any  one,  not  a  cred- 
itor of  the  person  paying,  onlese  the  convey- 
ance is  made  to  the  grantee  named,  without  the 
MHuent  of  the  penon  p^ing  themon^.— Petn> 

TUBSPIKSiS  ABTD  TGLL 
BOASS. 

Term  of  inoorpontloii — Oonstitutlonat 

1.  The  Incorporation  of  a;  gmrcl-road  omb- 
pany  for  a  term  of  60  years  is  not  In  viotatioa 
of  Const,  art.  lEk  {  10,  proTfdlng-  that  no  401^ 
pontion,  SDcecf*  nw  municipal  purooM^  or  for 
tlie  oonatraetion  of  railroads,  piank  roaidsi,  and 
eanalB.  shall  ba  <mated  tar  longw  period 
than  30  years.— Canal  St.  Gta«T«l-Boad  Co. 
Paas.  (Mich.)  64  N.  W.  807. 

Aotion  ftnr  lUegally  paMlng  toUffate— 
Corporate  existenee. 

9.  In-  an  action  fay  a  gmrel^oad  oompamy 
t»  enforce  the  statutory  pmalty  for  lllefial& 
ttassinff  its  tol^te.  defendant  cannot  guMtlon 
nw  validity  of  plaintiffs'  oBnoimt*'  nlstenea— 
Canal  St.  amhBoad  Got  t:  Pla«  (MIelL)  64 
N.  W.  9or. 

—  Gondttton  nMd. 

8.  In  an  aotloii  hf  a  grav^^nad  company 

to  enforce  the  statutory  penalty  fbr  illegal^ 
passing  its  toUgate,  it  is  no  defense  that  the 
road  was  not  in  goei.  oonditlon.— Canal  8t. 
Onvel-Boad  Co.  v.  Paas,  (Bf  ich,)  64.  M.  W. 
807. 

ITndw  ^lADttnott. 

XnBroourins.wUl,.Bee  ■*WiUs,"3-4i, 

Bm^dUUm  and  Usafia. " 

What  eomtltDtas. 

L.  An  agreement  to  pay  annually  In  ad* 
vance  the  U^iast  legal  mte  of  tntanat  for  the 
ue  of'  moncff  la  not  nanriona.— Roaa  t.  Man- 
Cord,  (Neb.)  54  K.  W.  128; 

&  Where  a  party  loans  money  at  the  nuU' 
imam  rate  allowed  by  statute,  and  coupon  notes 
taken  for  the  interest  stipulate  that  interest 
shall  be  allowed  thereon  after  maturity  at  10 
per  cent.,  the  contract  Is  not  thereby  tainted 
with  usury,  bnt  no  interest  will  be  aUowed  on 


sock  Qonpoaa.— Boa*     MnoM*  (Nab.)  04  N. 

8.  The  fact  ttiat  on  a  loan,  at  the  highest 
rate  of  interest,  the  money  was  not  paid  ow 
to  the  borrower  till  after  the  time  interest  be* 
gan  to  mn,  does  not  rrader  the  contract  nsnrl- 
oua,  when  the  delay  in  payment  Is  due  to  the 
failure  of  the  borrower  to  nave  the  title  of  the 
land  on  which  the  loan  was  to  be  secured 
made  clear  of  incumbrances,  as  agreed. — Rose 
Muaford.  (Neb.)  64' Nv  W.  12a 
4.  Notes  i^ren  br  the  maker  to  procnn 
money  to  pay  off  usonous  notes  made  by  him  to 
a  third  person  are  not  t^ted  with  the  usury 
of  the  original  notes,  even  if  the  payee  of  the 
new  notes  knew  tliat  the  money-  sbe  furnished 
was  to  ha  used  by  the  maker  in  satisfying  the 
usurious  notes.— France  r.  Smith,  (Iowa,)  54  N. 
W.  366. 

n.  H.  loaned  plaintiff  966,  and'  to&k  Ms  note 
fOr  $70,  pwble  In  60  days,  with  interest  at  10 
pa  cent.,  H.  liaving  the  note  made  in  fawar-  (rf 
W.  Alt  matwityv  plaintiff  dipied  an.  agraa 
ment,  reolting  that  oe  had  employed  H.  to-  pi*< 
oure  an  oKteMlOK,  and  agreeing  to  ottj  bin 
100  for  his  swvieaa.  PUJutiff  aigned  similae 
acreements  tot  over  a  year,  daring  which  he 
paid  Bl  ¥48,  which  H.  retained,  eaxisnt.  as  ha 
teetMedtthe  interest  on  the  oote^  which  waa 
sent  to  W.,  for  whom  he  claimed  to  be  agenL 
Stid,  that  tba  evidence  juatified  a  finding  that 
the  tranaaotlon  waa  nanrions^Dada  t.  mdfr 
ing,  (Minn.)  64  N.  W.  BBL 

Pajrnvant  on  oaoiilona  (xmtraot — Bo- 
•cnwry  by  debcon 

a  Laws  1878.  ei  60,  f  1,  pmhiMta  til* 
tatdna  of  more  than  10  per  oent.  Interest.  See* 
tlon  'I  provides  tliat  any  person  who  shall  ha<M 
paid  foe  faitweat  any  greater  anm  lliaa  ia  al- 
lowed to  be  received  may  raoover,  to  an  acttim 
against  the  nerson  who  shall  have  taken  the 
same,  the  full  amount  of  intwest  or  premium 
so  paid.  Betd,  that  money  voluntarily  piUd  on 
a  uaurlous  contract  on  account  of  the  inincipal 
or  for  Interest,  but  not  exceeding  what  would 
be  due  at  the  rate  of  10  pw  cent.,  cannot  be 
reeovered.— Anderaott  v.  Scandia  Buk;  (IdOna^ 
64  N.  W.  1062. 

Iioan  to  pay  natirioiu  debt. 

7.  In  an  action  on  a  note  the  fact  that 

Slatntlff  waa  a  director  in  a  bank,  and  loaned 
efendant  money  to  pay  a  nsnrleus  debt  to  the 
bank,  which  waa  known  by  plaintiff  at  tlie  time 
to  be  nsnrlons,  la  not  alone  anffldent  evidence 

Sna  which  to  base  a  eondusion  that  la  taMi^ 
e  note  there  was  any  oollnrion  between  plain* 
tiff  and  the  bank,  or  that  the  note  was  tidien 
in  plaintitTs  name  for  the  purpose  of  escaping 
the  penalty  ftir  talcing  nsarlona>  int^est,  and 
defendant  cannot  est  up  as  a  defraiae  tlie  niurl- 
ous  transaction  between  himself  and  tlw  bank. 
--Ttfaar  t.  Folton,  (Neb.)  64  N.  W.  S24. 

VaoatUm. 

Of  Judgment,  aae  "Judgment, "  »40k 
Bae«nMila»>'18^ 

UMMnim  AimvtmftrAscm 

Bee,  also.  "Coveoanta;''  ^'Deed;''  "Frandnlent 
Cop veyanoeo ; "  "  Sale ; "  "  Spedflo  Perf ormanoa.  ** 

Person  holding  land  under  oontiao^  right  to  briiv 
trsapaas,  see  '^Treapaaa. " 

The  ooQtaract— GoQstraotlon. 

1.  Where  an  administrate  aaalgoed  a  leaa^ 

with  a  right  reserved  in  It  to  purchase,  to  iriain- 
tilCk  who  paid  the  amount  qiaclfied  within  the 
term  designated  therein,  the  contract  became  a 
completed  purchase,  and  i^^ntiff  acqolrad  an 
interest  In  the  land.— Gustin  v.  Union  Sohod 
XHrt.  o<  Bar  City,  (Mich.)  64  N.  W.  160. 
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3.  A  contnict  fbr  the  «al«  of  land  was  mad* 

by  debtors  with  their  creditors,  which  recited 
that  the  creditors  were  within  a  reasonahle  time 
to  ascertain  the  TQlue  of  the  land,  by  personal 
Inspection  or  otherwise,  and,  after  the  actual 
msh  valne  had  been  so  ascertained,  to  apply  the 
Talue  of  the  land  as  itu'inent  of  the  debt.  Sd4 
that,  in  the  absence  of  fraad,  the  debtors  are 
bound  by  the  value  aa  fixed  by  the  creditors, 
and  in  an  action  against  them  inguiir  need  not 
be  made  as  to  what  the  actnal  cash  Taloe  of 
the  land  was. — Harvey  t.  Van  Faten,  (liiwa.) 
64  N.  W.  77. 

1}ie  contract — Time  of  easence. 

3.  On  a  contract  for  the  sale  of  land,  where 
payment  was  to  be  made  on  a  certain  date,  and 
time  was  made  the  essence  of  the  contract,  the 
Tendor,  by  accepting  interest  after  that  dat^ 
waives  the  right  to  insist  on  the  stipulation.— 
Merriam  v.  Goodlett,  (Neb.)  54  N.  "W.  086. 

BepresentatioDB  by  veador. 

4.  A  vendee  was  not  justified  (n  relying 
on  the  vendor's  representations  as  to  the  value 
of  certain  lots,  where  the  vendee,  without  diffl- 
entty,  and  even  without  inconvenience,  could 
have  informed  himself  of  the  valne  of  the  land; 
and  the  rate  of  caveat  emptor  appHei  in  such 
a  ease.— Tretheway  v.  Huiatt,  (Minn.)  M  N. 
W.  486. 

Bights  and  remedies. 

5.  An  action  will  lie  to  foreclose  the  rights 
of  a  vendee  in  a  contract  for  the  sale  of  real 
estate,  and  the  court  by  its  jndgment  may 
direct  him  to  comply  with  the  terms  of  the 
contract  within  a  reasonable  time,  to  be  named 
by  the  court,  or  order  the  premise*  sold,  and  the 
proceeds  applied  to  the  payment  of  Uie  Jnds- 
ment.— Oardels  v.  Kloke,  (Neb.)  M  N.  W.  834. 
Bona  fide  puroliasers. 

6.  Where  a  purchaser  of  property  nays  the 
consideration  therefor  after  he  has  notice  of  a 
prior  right  or  equity,  he  is  not  entitled  to  pro- 
tection SB  an  Innocent  purchaser  for  value. — 
Garmire  v.  WHly,  (Neb.)  54  N.  W.  502. 

7.  The  proper  registration  of  a  party-wall 
agreement  Is  notice  to  all  purchasers  of  the 
real  estate  affected  by  the  agreement. — Garmlre 
V.  Willy,  (Neb.)  54  N.  W.  562. 

8.  Where  one  purchases  a  lot  on  which 
there  is  a  party  wall  built  by  the  owner  of  the 
adjoining  lot,  with  notice  of  a  contract  betweui 
his  grantor  and  such  adj<dning  lot  owner  that 
tlie  grantor  will  pay  one  half  the  costs  of  con- 
structing the  wall  whenever  he  shall  use  it, 
the  agreement  further  stipulating  that  the 
oovenanta  therein  shall  extend  to  and  be  bind- 
ing upon  the  assigns  of  each  party,  the  pur- 
chaser, if  he  makes  use  of  the  wall)  is  liable 
for  one  half  Hs  cost.— Gaxmire  t.  Willy,  (Ndi.) 
64  N.  W.  562. 

vmnm  in  orvxci  oasbs. 

Change  of  venue  in  justice's  court,  see  "Justices 

of  the  Peace, "  & 

Change  of  venue. 

1.  In  an  action  fbr  false  imprisonment 
against  the  sheriff  who  made  the  arrest,  aud  the- 
judge  who  issued  the  process,  a  motion  for  a 
change  of'  venue,  made  by  one.  defendant,  is 
properly  denied;  collusion  betU'een  his  codefend- 
ant  and  plahitiff  not  being  established,  and  it 
appearing  that  both  defendants  are  equally  in- 
terested in  the  action. — Zeliet  v.  Martin.  (Wis.) 
64  N.  W.  330. 

2.  An  application  for  change  of  venae  be- 
cause of  undue  influence  of  plaintiff  over  the  in- 
habitants of  the  district  is  addressed  to  the  dis- 
cretion of  the  court.— Bigelow  v.  Wilson.  (Iowa,) 
64  N.  W.  405. 

8.  Code,  g  2663,  provides  that  defense  to  a 
cross  petition  "shall  oe  made  in  the  time  and 
manner  prescribed  in  regard  to  the  original  pe- 
tition." Held  that,  where  the  original  action  is 
brought  in  the  proper  county,  a  defendant  to 


the  eroes  petition  has  no  right  to  have  tlie  idaoe 

of  trial  of  the  issne  as  to  Urn  changed  to  tiw 
county  of  hia  reafdence.— Haltaaka  County  State 
Bank  V.  Criat^  (Iowa.)  64  N.  W.  4fi0i 

Verdict 

8ee'*'rrlal,»aM8. 

Wages. 

AHBlgnment  of  ws|^  to  be  earned,  see  "Aariga- 

ment,''4k 

Exemption  from  debta,  see  "Bxemptlons, "  L 

WalTttr, 

Of  Hen,  see  "Livery  Stable  £eeper. " 
Of  mechanic^  lien,  see** Mechanics*  Liens,"  19-81. 
Of  obJectloDS  to  Jurisdiction,  see  "  Appearanoft  * 
 to  pleading,  see  "Pleading,  **  21-^ 

Warranty* 

See  *'Sale,*'7-ie. 

WASTB. 

Damagee. 

Code,  H  3SS2,  3335,  which  fix  the  meas- 
ure of  damages  for  waste  committed  by  ten- 
nnts  on  leased  premises,  have  no  application  to 
willful  trespasses  committed  by  tenants  on 
property  expressly  reserved  from  the  leaae.— 
Osbaloosa  College  v.  Wratem  Uniw  Fuel  COb, 
(Iowa.)  64  N.  W.  162. 

WATBBS  AND  WATBB 

OOUBSBB. 

See,  also,  "Navigable  Wuera. " 

What  oonstitntes  »  water  coarae. 

North  of  plaintifPaland  there  are  springs 
wliich.  by  a  ww^eflned  stream,  dischai^  th^ 
waters  into  a  natural  lake  about  60  acres  in  ex- 
tent. From  the  lake  the  waters  flow  upon  and 
beneath  the  lands  southeast  of  the  lake,  to  and 
across  the  laud  of  plaintiff;  thence  easterly, 
until  they  are  collected  in  a  creeiE  a  few  miles 
from  the  lake.  The  natural  flow  of  the  wattf 
from  the  lake  is  weli  defined,  and  in  places,  one 
of  which  is  on  plaintifiP's  land,  it  has  made  for 
itself  a  plainly-marked  channel.  Hdd,  that 
though  the  water  spreads  over  wide  reaches  of 
marsh  and  swamp  lands,  and  percolates  tlie  soil 
in  man^r  places  between  the  lake  and  the  creek, 
it  is  still  a  water  coarse,  and  an  own«:  above 
cannot  divert  It  as  mere  surface  wat^.— Case 
T.  Hoffman,  (Wis.)  54  N.  W.  798.  ' 

Waya. 

Bee^HIghwaya" 

WIIJU3. 

See,  also,  "Descent  and  UistribuUon ;  "  'Executors 

and  Adminlslrators. " 
Estoppel  to  claim  under  will,  see  "Estoppel, "  18. 

Power  of  wife  to  make. 

1.  Code,  i  245^  provides  tiiat  the  vridow's 
share  cannot  be  affected  by  any  will  of  her 
husband  unless  she  consents  thereto  vritbln  six 
months  after  notice  to  her  of  the*  provisions  of 
the  will,  the  word  "share"  including  both  per- 
sonal and  real  property.  This  section  Is  a  part 
of  Code,  tit.  16,  c.  4,  aU  the  provirions  of  which 
in  regard  to  the  widow  of  a  deceased  husband 
are  made  applicable  by  section  2440  to  tlie  sur^ 
viring  husband  of  a  deceased  wife.  Held,  that 
the  wife  cannot  by  will  deprive  her  snrnviag 
husband  of  his  distribntlve  share  in  her  per 
sonal  estate.— May  v.  Jones,  (Lswm,)  61  N.  W. 
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Hental  Incapacity,  fVaud,  and  undue  in- 
fluence. 

2.  A.  charge  that  if  testator  executed  a 
will  nndw  an  tnsane  delusion  that  a  story  in 
reffard  to  contestant's  le^timacy  was  tme.  and 
it.  was  the  cause  of  his  making  an  nnetiual  dis- 
position of  his  property,  when  in  fact  the  whole 
Ktory  was  false,  tnen  there  was  such  a  mental 
delusion  as  would  avoid  the  will,  conld  not  hnTe 
misled  the  jury,  where  they  were  further 
charged  that  "a  person  persistently  believing 
sapposed  facti  which  hare  no  real  existence, 
against  all  evidence  and  probability,  and  con- 
ducting himself  on  the  assumption  of  their  ex- 
istence, is,  so  far  as  such  facts  are  concerned, 
under  an  Insane  del  asion.— Haines  v.  Hayden, 
(Mich.)  54  N.  W.  011. 

8.  In  a  contest  of  a  wHI  on  the  ground  of 
mental  incompetency  and  undoe  iuSuence,  there 
was  evidence,  on  behalf  of  contestant,  that  be- 
fore the  will  was  executed  testator  was  very 
affectionate  towards  her,  and  had  repeatedly 
declared  that  he  did  not  intend  to  make  a  will; 
that  proponent,  contestant's  sister,  had  told 
her  that  she  was  an  illegitimate  child;  that 
about  this  time  testator  betran  to  visit  proponent 
more  frequently,  and  would  return  morose  and 
irritable;  that  when  he  went  to  have  his  will 
drawn  he  intended  to  ^sinherlt  contestant,  but 
was  persnaded  by  Us  attorney  to  make  a  small 
beqoest.  No  other  source  was  shown  for  the 
origin  of  the  story  of  contestant's  illegitimacy 
than  proponent.  There  was  evidence  that, 
after  the  will  was  made,  testator  showed  a  cool- 
ness to  contestant;  that  he  said  to  others  tliat 
■he  was  not  his  daughter;  that  proponent  <after< 
wards  repeatedly  told  testator  the  same  thing; 
and  that  proponent  often  visited  testator,  her 
father,  and  bad  conversations  with  him  out- 
side the  house,  but  never  called  on  her  mother. 
Hrid,  that  there  was  evidence  to  jostify  a  ver- 
dict setting  aside  the  will.— Haines  v.  Hayden, 
<Hich.)  54  N.  W.  911. 

4.  If  a  will  was  valid  at  the  time  of  its 
execntion,  the  condition  of  testator's  mind,  or 
any  tmdue  influence  exerted  over  him  therean- 
er,  could  not  invalidate  it,  but  circumstances  re- 
lating to  the  condition  and  the  nndne  influence, 
occnrring  after  its  execntion,  may  be  shown  to 
prove  that  the  same  ecndltiona  exiated  when 
the  will  was  executed.— Haines  v.  Hayden. 
<Mich.)  54  N.  W.  911. 

6.  On  a  contest  of  a  will  on  the  gronnd  of 
Incapacity,  and  also  undue  influence  on  the  part 
of  testator's -wife.  It  appeared  that  testator  for 
several  years  had  been  living  apart  from  his 
wife  at  the  house  of  a  tenant:  that  about  Bve 
weeks  l>efore  hts  death  he  had  a  severe  attack 
of  an  obscure  disease;  and  that  about  tliree 
weeks  before  hit  death  his  will  was  made. 
The  person  who  prepared  his  win,  a  denrrman, 
testified  that  he  was  asked  to  come  and  draw 
the  will;  that  testator  and  no  one  else  dic- 
tated the  will,  and  witnetts  took  noten.  and 
then  drafted  the  will  in  another  room:  that  he 
retnmed,  and  read  it  to  testator,  who  was 
Znropped  up  In  bed;  that  testator  exnressed  his 
approval,  and  signed  the  will  In  the  presence  of 
himself  and  testator's  tenant.  AVLtness  was 
nnahle  to  say  whether  any  other  persons  were 
in  the  room  at  the  time  or  not.  There  was  no 
«vidence  which  contradicted  the  witness.  Hfld. 
that  a  verdict  snstaiolng  the  will  was  snppprteil 
by  all  the  evidence.— James  r.  Sntton,  (Neb.) 

54  N.  w.  ero. 

5.  If  a  will  was  obtained  by  fraud  it  Is 
void,  and  no  subsequent  ratification  would  hh 
good  without  a  formal  re-executlon  or  republi- 
cation.—Haines  T.  Haydm,  Oikiii.)  54  N.  W. 
911. 

IteTOoatlon. 

T.  Under  How.  St.  |  57t)8.  providing  that 
no  will  shall  be  revoked  unless  by  tearing, 
-bomliMt,  canceling,  or  obliterating  the  same 
by  the  testator,  or  by  some  one  In  his  pres- 
Aoce,  \ij  hjs  direction,  or  by  some  other  wOl  w 


codicil,'  excepting  that  nothing  shall  prevent 
the  revocation  implied  by  law  xrom  subsequent 
chanfces  in  the  condition  or  circumstances  of 
the  testator,  the. execution  of  a  deed  by  a  per- 
■on  conveying  to  his  wife  half  his  property, 
and  a  release  by  her  of  her  interest  in  the  re- 
I  maining  half,  does  not  operate  as  an  express 
■  revocation  of  mutual  wills  executed  by  them, 
;  whereby  each  devises  to  the  other  all  his  or 
her  property,  where  no  mention  is  made  in  such 
I  (lec'is  nt  sm'h  wills. — i^iusing  v.  HayueH,  lAlich.i 
54  N.  W.  699.  »      -V  . 

S.  But  where,  10  years  after  the  execution 
of  such  wills,  the  wife  obtains  a  divorce,  and 
the  husband  conveys  to  her  a  large  share  of 
I  his  property,  and  they,  by  mutual  agreement, 
terminate  all  their  property,  as  well  as  mar- 
ital relations,  a  revocation  of  the  wills  must  be 
I  ^^lied.— Lansing  v.  Haynea,  (Mich.)  54  N.  W. 

Probate  and  contest. 

0.  ThoQ^  nnder  Rev.  St  1  2294,  the  pro- 
bate of  the  will  la  "conclusive  as  to  its  due  exe- 
cution," it  calls  for  no  construction  of  the 
provisions  of  the  will, — at  least  no  such  con- 
struction as  will  bind  the  rights  ofparties 
under  the  will.— In  re  Jones'  Estate,  (Wis.)  54 
N.  W.  917;  Jones  v.  Roberts.  Id. 

10.  On  a  contest  of  a  will,  evidence  that  the 
same  land  which  testator  attempted  to  devise 
he  gave  many  ^ears  before  to  a  child,  but  failed 
to  convey  it,  is  inadmissible,  since,  if  such  a 
gift  had  been  made,  and  possession  given  In  pur- 
suance thereof,  and  the  conditions  complied 
with,  those  facts  might  be  shown  in  a  proper 
case  to  enforce,  quiet,  or  confirm  the  title.— 
James  v.  Sutton,  (Neb.l  54  N.  W.  670. 

11.  Testimony  of  testator's  condition  and 
declarations  subsequent  to  making  the  will, 
and  proponent's  continuous  dominion  over  him, 
was  admissible  to  weaken  the  presumption  of 
the  validity  of  the  will,  to  be  drawn  from  its 
nondestruction  for  10  years.  Porter  v.  Throop. 
11  X.  W.  174,  47  Mich.  followed.-HaineH 
T.  ilayden.  (Mich.)  64  N.  W.  911. 

Construction. 

12.  Where  there  is  no  ambl^ity  on  the  face 
of  an  instrument,  extrinsic  evidence  Is  not  ad- 
missible to  show  an  intent  othmrlse  than  that 
expressed.— Forbes  t.  Darling,  (Mich.)  64  N. 
W.  386. 

lit.  A  man  who  bad  agreed  In  an  antenuptial 
contract  to  allow  his  wife  the  interest  on  $3,000 
during  her  widowhood  made  a  wQl  In  which, 
after  referring  to  said  contract,  he  said:  "I 
direct  that  my  son  pay  to  her  the  interest  npon 
the  money  annually  or  oftener,  as  she  may  call 
for  it,  during  the  lifetime  of  my  said  wife,  as 
provided  in  said  antenuptial    contract;  and  1 

give  and  bequeath  to  my  said  wife,  during  her 
fe,  In  case  she  remains  my  widow,  the  interest 
upon  $3,000,  said  interest  to  be  paid  to  her  as 
above  directed,  unless  she  shall  marry  again, 
and  in  such  case  the  aame  shall  cease."  a^»l, 
that  the  wife  only  took  interest  on  S3.000  during 
her  widowhood,  as  provided  in  the  contract. — 
Pitkins  V.  Peet.  (Iowa,)  54  N.  W.  215. 

14.  A  testator  provided  that,  whereas  he 
had  made  an  antenuptial  contract  with  his  wife, 
his  son,  who  was  execntor  and  residnary  len- 
tee,  should  pay  his  widow  the  Interest  on  uw 
sum  secured  her  by  the  antenuptial  agreement, 
and  also  the  interest  on  a  further  sum  be- 
queathed by  the  will.  Hdd,  that  the  legacy 
to  tlie  widow  was  a  charge  on  the  estate,  and 
that  the  executor  and  residuary  legatee  was  not 
personally  liable  for  it.  Pitkins  Peet,  (Iowa,) 
50  N.  W.  2S2,  followed.— Pitkins  T.  Feet, 
aowa,)  54  N.  W.  216. 

Ifi.  A  testator,  by  one  clause  of  his  Wfll,  de- 
vised certain  property  to  A.,  snbject  to  the  pro- 
visions of  another  clause,  appolsdng  trustees  to 
I  manage  It,  applying  the  income  to  a.'s  snmiort, 
and  making  tne  trust  a  limitation  on  the  title 
vested  in  A.  Iv  the  first  clause  until.  In  their 
di8creti<m,  A.  had  become  competent  to  manage 
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iJL  when  title  «hoaIA  Test  absolateir  In  JL 
n«H.  that  the  absolnte  title  to  the  property  was 
Tested  Id  the  truBteea.— Meek  t.  Bri^iB,  (Iowa,) 
M  N.  W.  466. 

16.  Whore  the  first  clause  of  a  wQt  deTisea 
on  estete  in  fee,  vithont  words  of  limitation, 
and  the  other  clauses  tnird^i  the  estate  so  de- 
riaed  with  a  trust  in  favor  of  testator's  children, 
the  devisee  dons  not  take  a  life  estate,  but  the 
fee,  subject  to  the  trust  Imposed  on  the  estate 
devised,  and  may  convey  her  beneficial  interest 
subject  to  such  trust;  How.  St.  f  B788,  provid- 
ing that  any  devise  shall  be  construed  to  convey 
all  the  estate  unless  ft  shall  clearly  appear  that 
there  was  an  intention  to  convey  a  less  estate. 
—Forbes  v.  Darling,  (Mich.)  54  K.  W.  385. 

17.  Testator's  will  provided  that  the  ex- 
pense of  maintaining  and  educating  his  children 
should  be  borne  by  their  mother,  the  devisee, 
until  they  should  attain  the  age  of  21,  and  that 
such  expenses  should  be  a  charge  on  the  es- 
tate devised.  Bdd.  that  the  fact  that  such 
<^dr«i  left  devisee's  establishment,  and  sup- 
ported themselves,  before  attaining  that  age, 
did  not  entitle  them  to  an  accounting;  the  obli- 
gation to  support  them  being  suspended  when 
tiiey  ceased  to  be  members  of  devisee's  house- 
hold.—Forbes  T.  Darling.  (Mich.)  54  N.  W.  385. 

18.  Nor  would  the  fact  that  tiielr  schooling 
had  been  meais;er  entitle  them  to  aa  accountinK, 
since  it  appears  from  such  will  that  testator  in- 
tended to  leave  the  question  of  the  extent  of 
their  education  to  devisee,  relying  on  hec  iiat- 
cral  affection  for  them.— Forbes  T.  Darting, 
(Mich.)  54  K  W.  886. 

Construction  —  Bule  against  perpetni- 

ties. 

19.  A  testator,  by  one  danse  of  his  will,  de- 
vised certain  property  to  A.,  subject  to  the  pro- 
Tisions  of  another  clause,  appointinr  trustees  to 
manage  it,  applying  the  income  to  A.'s  snpport, 
and  maldnK  the  trust  a  limitation  on  the  title 
vested  in  A.  by  the  first  clause  until,  in  their 
discretion,  A.  had  become  com[»etent  to  manage 
it,  when  the  title  should  vest  absolutely  in  A. 
Udd,  that  the  will  was  not  void  as  contravening 
Code,  %  1820,  providing  that  evo-y  disposition  of 
property  is  void  whi«i  snspoide  the  absolute 
power  of  controlling  the  same  daring  the  lives 
of  persons  then  in  being,  and  for  21  years  there- 
after, since,  though  the  testator  made  do  pro- 
vision in  whom  the  property  should  vest  in  case 
A.  died  before  the  transfo*  of  the  property  to 
her,  still  the  trustees  were  holding  the  propertr 
for  her,  and  on  her  death  the  trust  would  tenui- 
nate.  and  both  titles  would  merge,  and  pass  to 
A.*s  heirs.- Meek  v.  Briggs,  (Iowa,)  64  N.  W. 
4M. 

WITNBSS. 

Bee,  also,  "Brldenoe." 
Oompetenoy. 

1.  An  indecent  assault  by  a  husband  on  his 
nine  year  ol<l  daughter  is  not  such  a  "personal*' 
wrong  or  Injury  to  the  wife  as  to  allow  her  to 
testi^  aninat  the  husband  in  a  criminal  prose- 
cation.  People  T.  Qoanstrom,  (Mich.)  63  N. 
W.  165,  followed.  —  People  T.  Westbnx^ 
(Mich.)  54  N.  W.  486. 

frivileged  communioations, 

*2.  It  Is  not  error  to  overrule  a  motion  to 
strike  out  the  testimony  of  defendant's  attor- 
ney, when  called  and  examined  by  plaintiff. 
In  relation  to  action  taken  by  him,  statements 
he  had  made  as  attorney  for  defendant,  and  the 
antbority  on  which  he  acted,  on  the  ground  that 
It  is  "incompetint,  immaterial,  and  because  the 
same  called  for  a  commnnication  between  at- 
torney and  client,"  where  no  privileged  com- 
munieations  are  brought  out— City  of  Ft. 
Dodge  V.  Minue^mUa  ft  St.  L.  By.  Co..  (Kowa,) 


Examination. 

S.  Where  a  witness  has  exhausted  Us  rec- 
ollection as  to  what  was  said  on  a  particular 
occasion.  It  la  not  a  leading  question  to  ask  If 
anything  was  said  about  a  partienlar  anbiaet. 
—Born  T.  Roaenow,  (Wla.)  54  N.  W.  108B.  . 

 CroM-examlnaticui. 

4.  A  wttnesB  cannot  be  cross  cxandned  a> 

to  matters  not  referred  to  In  his  examination 
in  chief.— Butier  v.  Chicago,  B.  &  Q.  K.  Co., 
(Iowa.)  54  N.  W.  208;  Hall  v.  Rankin.  Td.  217. 

a.  In  an  action  on  a  note  which  the  indom- 
er  claimed  had  been  raised  from  9600  to  fS,SOU; 
he  testified  that  sufficisnt  spaces  were  left  be- 
fore the  figures  "500,"  and  the  words  "five  hun- 
dred," in  the  body  of  the  note,  for  the  insertion 
of  the  figure  "8"  and  the  word  "thirty." 
respective.  Bdd,  that  it  was  competent  to 
ask  him  why  lie  did  not  put  marks  in  snefa 
spaces  to  prereat  their  beinc  filled,  if  he  did 
not  know  that  it  was  ordinarily  done,  and  if  he 
cared  whether  It  was  left  in  sudi  condition  that 
it  could  be  changed!  such  questions  being  wl^- 
In  the  rai^e  of  legitimate  cross-wcamlnatioa.— 
Pearson  t.  Hardin,  (Mich.)  64  N.  W.  904. 

«.  ThouA  it  waa  -wror  to  refnae  to  allow 
defendant  to  cross-examine,  generally,  a  wit- 
ness for  piaintiff  who  had  testified  to  certain 
facts,  such  error  was  waived  where  defradant 
made  the  witness  his  own.  and  examined  him 
at  length.— Hemminger  v.  Western  Aasur.  Co.. 
(Mich."  64  N.  W.  949. 

7.  In  an  action  against  a  railroad  by  one 
claiming  to  have  been  ejected  from  a  train,  de- 
fendant claimed  that  the  son  of  plaintiff,  and 
not  plaintiff,  had  been  ejected.  Bdd,  that 
it  was  error  not  to  allow  defendant  to 
tross-examine  the  son  as  to  whether  he  had  had 
any  trouble  with  defendant's  condnetor,  what 
he  had  said  to  the  conductor,  whether  he  hai! 
been  put  off  the  tnun,  and  whether,  during  the 
few  minutes  prior  thereto,  he  had  not  been  en- 
gaged in  a  conversation  or  wrangle  with  tiie 
conductor.— Washburn  t.  Chicago,  SL  P.,  M. 
ft  O.  Ey.  Co.,  (Wis.)  64  N.  wTSm. 

8.  When  a  witness  on  cTOss-examination 
voluntarily  refws  to  a  conversation  he  had 
with  another  party,— which  conversation  was 
not  shown  to  be  relevant  to  the  case  on  trial, — 
for  the  purpose  of  fixing  the  time  he  first  liad 
knowledge  of  the  facts  to  which  he  was  testify- 
ing, the  party,  whose  witness  he  la.  is  not  en- 
titled to  nave  the  full  details  of  tiut  converaa- 
tion.-Ube  v.  Chicago,  U,  ft  St.  P.  Bgr.  Co..  (S. 

D.)  64  N.  w.  eoiT^  ^ 

U.  In  an  action  by  a  purchaser  of  gooda 
against  a  foreign  manofactarer,  for  failnre  to 
ddUrer  them  at  the  time,  specified  in  the  con- 
tract of  sale,  defendaof e  managing  agent,  who 
has  testified  that  the  order  was  not  filled  for 
lack  of  manofaeCuring  capacity,  and  that  he 
was  an  willing  to  extend  credit  to  the  pundiaser. 
may  be  cross-examined  with  a  view  ot  showing 
that  the  failure  to  fill  the  order  was  due  to  the 
fact  that  defendant  had  entered  Into  a  com- 
bination with  other  manufacturers  not  to  sell 
goods  to  American  houses  for  a  certain  time. — 
Austrian  t.  Springer.  (Mich.)  64  N.  W.  &a 

 BeoUreot  oxaminatioQ. 

10.  Prosecutrix,  In  a  trial  for  rape,  and 
another  witness,  both  of  whom  were  members 
of  a  religious  sect  of  which  reqjkondeot  was 
the  leader,  having  disclosed  w  crosB^examlna- 
tion  certain  statements  rdative  to  respondent'e 
conduct  inconsistent  vrith  their  testimony,  may 
be  re-examined  to  show  that  they  bad  been 
miide  wlifle  witneews  wpre  under  the  influence 
of  respondent,  submission  to  whose  deairea 
they  had  been  taught  involved  no  wrong. — 
People  v.  Mills,  (MidL)  54  N.  W.  488. 

Credibility. 

11.  An  instrnction  that.  If  a  pnrly  has  tes^ 
fied  falsely  as  to  any  immaterial  fact,  the  jury- 
hiire  the  right  ta  entirely  diar^pml  hw  testi- 
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luony,  ami  that  it  maj  be  their  doty  to  disi-e- 

gard  It,  imlewi  supported  by  othei"'  topliiiiony,  is 
correct;  the  duty  to  dlMregard  LOt  being  iuiper- 
fttive.— Cole  T.  I^alte  Shore  &  M.  S.  liy.  Co., 
(Mich.)  &i  N.  W.  038. 

12.  In  baitardy  proceediogs  it  is  a  fitol  er- 
ror for  the  court  to  instriict  that  the  complain- 
ing witness  and  defendant  ore  not  of  equal 
credibility,  as  the  matter  18  exclusively  for  the 
jury.— Roberts  t.  State,  (Wis.)  &4  N.  W.  580. 

 Impeachment. 

18.  A  witness  may  be  asked  on  crosB-exam- 
ination  to  repeat  what  he  has  testified  to  on  a 
Iiarticular  point  in  his  direct  examination  for 
the  porpoie  of  testins;  his  recollt^ction,  and  of 
ascertaining  whether  ne  will  make  a  statement 
at  Tariance  with  his  testimony  in  chief.  Zucker 
T.  Korpeles,  50  N.  W.  373,  88  Mich.  413,  fol- 
lowed.—Been  T.  Payment.  (Mich.)  64  N.  W. 

14.  Where  a  wltoets*  testimony  on  a  second 
trial  varies  materially  from  that  on  a  former 
trial,  and,  for  the  purpose  of  impeachment,  on 
cross-examination  bis  attention  is  called  to  the 
variance,  and  he  is  asked  whether  he  made 
certain  stateinents  in  conversation  with  a  cer- 
tain person  at  a  specified  time,  which  he  denies 
having  made,  such  person  may  then  testify  to 
the  whole  couTersation,  both  questions  and  an- 
swers, where  the  latter  can  only  be  understood 
by  the  former. — T^ngtvorthy  t.  Township  of 
Green,  (Mich.)  54  N.  W.  t»T. 

15.  It  ia  proper,  for  the  porpose  of  diacred- 
iting  a  wilnofls  in  n  civil  a'Mmn,  to  show  a 
former  conviction  for  crime,  but  not  to  cross- 
i.>.\aiuino  rhe  witness  tis  to  her  teMtiiiiony  on  the 
criminal  trial,  nnd  then  in»>eH<'h  by  showing 
that  her  statements  at  different  times  have 
been  contradictory. — Cole  v.  Lake  Shore  &  M. 
S.  Ily.  Co.,  (Mich.)  M  N.  W.  038. 

16.  Lack  of  chastity  cannot  be  shown  to  im- 
peach the  credibility  of  a  female  witness.— Peo- 
ple T.  Mills,  (Mich.)  54  N.  W.  4S8. 

 Contradictory  BtatementB. 

17.  S.,  a  witness  for  plaintiff,  was  asked  if  he 
did  not  say  to  D.  "that  K.'s  (plaintiff's)  system 
was  not  half  learned,"  and  on  his  denial  D.  was 
called,  and  asked  if  S.  bad  made  such  a  state- 
ment to  him.  Held,  that  the  question  asked  D. 
was  properly  excluded,  since  neither  time,  place, 
nor  circumstance  was  included  in  the  question 
asked  S.,  and  it  does  not  appear  that  he  identi- 
fied the  oceadou.— Koehler  r.  BnhJ,  (Mich.)  64 
N.  W.  167. 

18.  To  justifr  the  proving  of  contradictory 
statements  of  a  witness,  for  the  purpose  of  im- 
peaching him,  the  answer  of  the  witness  on 
cross-examination  must  be  material,  so  that 
the  cross-examining  party  would  be  allowed  to 
give  it  in  eTidenee.-<)iircer  t.  State,  (Neb.)  64 
N.  W.  858. 

Fees. 

19.  A  witness  committed  in  default  of  ball  to 
appear  in  a  criminal  court  is  in  attendance  upon 
the  court,  within  the  meaning  of  the  statute  pro- 
viding for  the  payment  of  witness  fees,  and  is 
entitled  to  fees  daring  the  time  of  commitment. 
— BoUuKm  T.  Chambers,  (Mich.)  64  N.  W.  176. 

WOUDB  AKD  FHBASBS. 

"Nonresident  owner, "  see  **EmInent  Domain, "  & 

"Voucher." 

The  term  "voncher,"  when  used  In  con- 
nection with  the  disbursement  of  money,  means 
a  written  or  printed  instrument  in  the  nature 
of  a  bill  of  particnlars,  account,  etc.,  which 
shows  on  what  account  and  by  what  authori^ 
a  Darticnlar  pument  haa  been  made.— State  v. 
MSora,  (Neb.rM  M.  W.  S66. 


WBITS. 

Bee,  also,  "Attachment;"  "Certiorari;"  •Error, 
Writ  of;"  "Execution;"  ''GamUnment;'"*In- 
juaction;**  ^'Mandamu*:"  **Qiio  Warranto;" 
'Replevin. " 

Validity. 

1.  A  summons  signed  and  sealed  in  blank 

by  the  clerk  of  the  court,  and  delivered  to  an 
attorney,  not  for  a  particular  suit,  but  for  any 
suit  that  he  might  have  occasion  to  bring  there- 
after, is  not  void,  and  the  suit  should  not  be 
quashed  on  the  ground  that  summons  was  not 
legally  Issued.  —  Sweet  v.  Xewaygo  Circuit 
Judge,  (Mich.)  54  N.  W.  951. 

A  writ  of  garnishment  is  not  defective 
bociuise  the  day  of  the  week  and  the  day  of 
the  month  named  therein  as  the  return  day 
.  do  not  correspond,  bat  ttie  day  of  the  month 
'  will  control.— State   8av.   Bank  t.  Uosmer, 
'  (Mich.)  64  N.  W.  682. 

i  ».  Under  How.  St.  S  7290,  and  Const,  art. 
:  6.  8  35,  providing  that  the  st^le  of  all  process 
I  shall  be,  "in  the  Name  of  the  People  of  the 
State  of  Micbigun,"  a  subpoena,  the  caption  of 
which  is,  "State  of  Michigan.  The  Glrcnit 
Court  for  the  CoDnty  of  Newaygo,  in  Clian- 
cery,"  is  insufficIenL— Forties  t.  IwrUng,  (Mich.) 
54  N.  W.  385. 

Servloe. 

4.  Where  a  person  disappears  from  home, 
without  any  expression  of  an  intention  not  to 
return,  process  left  with  his  wife,  nine  days 
after  bis  disappearance,  at  bis  usual  pUce  of 
abode,  is  a  Bufficieot  service  to  give  the  court 
Jiirisitii-tion.— Botna  Val.  State  Bank  v.  Silver 
City  Bank.  (Iowa,)  54  N.  W.  472. 

6.  Where  summons  is  served  on  a  -  member 
of  a  corporation  as  its  president,  and  he  tells 
the  officer  that  another  person  is  president,  as 
does  also  the  treaanrer  of  the  corporation,  and 
service  Is  made  on  him,  the  corporation  cannot, 
for  the  purpose  of  showing  that  it  was  not  prop- 
erly summoned,  prove  that  such  person  was  not 
its  president.— Wilson  v.  California  Wine  Co., 
(Mich.)  64  N.  W.  64S. 

a.  'Where  a  person  residing  in  one  state  is 
Induced  Iqr  a  party  in  interest,  oy  ^nd  or  false 
pretense,  to  come  Into  another,  for  the  purpose 
of  serving  him  with  a  summons,  the  Jurisdiction 
Is  obtained  by  fraud,  and  the  judgment  la  raid. 
— Toof  V.  Foley,  (Iowa,)  54  N.  W.  58. 
Pabllcation. 

7.  Oen.  St  1878,  e.  66.  {  66,  regulating 
service  by  publication  in  cerlkin  acaons,  which 
provides  that  the  summons  shall  be  published 
"once  in  each  week  for  six  consecutive  weeks," 
is  complied  with  by  pubUahlnr  a  summons  la 
a  daily  newspaper  on  Tuesdays,  February  7th 
and  14th,  on  Tnursdays,  February  23d,  March 
2d  and  9th,  and  finally  on  Wednesday,  March 
15th;  and  it  is  not  necessary  that  the  publica- 
tions be  made  at  regular  Intervals  of  seven 
days.— Raum  v.  Leach,  (Minn.)  54  N.  W.  1058. 

rt.  An  order  of  publication  against  nonresi- 
dents, made  on  the  2Uth  of  the  month,  on  an 
affidavit  made  on  the  15th,  is  defective,  since 
the  order  must  be  ba^ed  on  facts  existing  at 
the  time  It  is  made.— New  York  Baptist  Union 
for  MinUterial  Bducation  t.  AtweU,  (Hich.)  64 

N.  w.  Tea 

V.  The  rule  that  as  matter  of  evidence  a 
fact  in  its  nature  continuous,  being  once  shown 
to  exist,  will  be  presumed  to  continue,  unless 
the  contrary  appears,  does  not  cure  the  invalid- 
ity of  an  order  of  publication,  based  on  an  affi- 
davit of  nonresldence,  made  some  time  before, 
since  the  rale  does  not  apply  to  the  averment 
of  a  jurisdictional  fact  which  must  appear  as 
existing  at  the  time  an  order  Is  made.— New 
York  Baptist  Union  for  Bflnisterial  Bdneathn 
T.  AtwelC  (Uich.)  S4  N.  W.  760l 
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